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Zs 827- 3 1 838- 9 13 848-88 49 855-68 130 861-52 209 868-44 238 
4 828- 4 1 838-10 13 848-89 49 855-69! 129 861-53 211 869-45 243, 
= 828- 5 1 839-12 13 848-90 50 855-70 193 861-54 219 869-46 243 
2 828- 7 2 839-13, 13 848-91 50 855-71 196 861-55 219 869-47 243 
‘ 828- 8 2 839-14 13 848-92 50 855-72 192 861-56 219 869-48 230 
F 828- 9 2 839-15 14 848-93 50 855-73 194 861-57 216 869-49 229 
A 828-11 2 839-16 13 848-94 50 855-74 196 861-58. 210 869-51 273 
a 829-12 2 839-17 3 848-95 51 855-75 191 861-59 211 869-55 274 
829-21 3 839-18 15 848-96 51 855-76 196 861-60 211 869-56 215 
z 829-22 3 839-20 15 848-97 54 855-77 193 862-63, 213 869-57 276 
830-23 3 839-21 21 848-98 52 856-79 197 862-64 213 869-58 276 
830-25 3. 839-22 21 849-99) 52, 856-81 140 862-66 211 870-59 276 
830-26, 3 839-23 21 S49- 1 53. 856-82 142 862-67 254 870-60 276 
830-27 Fish § 32 839-24 21 849- 2 56 856-83 141 862-68 211 870-61 217 
830-32, 3 839-25 21 849- 3 52 856-84 142 862-69 222 870-62 217 
831-34 9 839-26 22 849- 4 43 856-85 140 862-70 Carriers 870-63 277 
Y 831-35 9 840-27 23 849- 5 43 856-86 125 § 1149 870-64 27T 
9 840-28 21 849- 6 43 856-87 125 863-71 249 870-65 277 
9 840-29 25 849- 7 60 856-88 143 863-72 253 870-67 278 
9 841-30 25 849- 8 60 856-89 143 868-73 249 870-68 279 
10 841-31 25 850- 9 60 856-90 143 863-74 257 870-69: 280 
9 841-32 26 850-10 61 856-91 143 864-82 252 870-70 280 
9 842-33 » 28 850-11 61 856-92, 175 864-83 250 870-71 280 
33 842-34 28 850-12 60) 857-93 175 864-84 58 870-72 280 
34 842-35 32. 850-13 62 857-94 182 864-85 250 870-73 © 280 
34 842-36 32 850-14 62 857-95 182 864-93 263 870-74 280 
36 843-38 24 850-15 64 857-96 182 864-94 263 871-75 280 
36 843-39: 24 850-16 64 857-97 183 865-95 1 251 871-76 280 
35 843-40 31 850-17 65. 857-98 183 865-96 266 871-17 280 
35. 843-41 32 850-18 90 857-1 186 865-97 266 871-78 280 
35 843-42 30 850-19 74 857- 2 186 865-98 266 871-79 = 281 
35 843-43 30 850-20 15, 857- 3 186 865-99 118 871-80 282° 
35 843-44 30 851-21 74 857- 4 186 865- 1 118 871-81 282 
35 843-45 30 851-22 89 857- 5 186 865- 2 223 871-82 282 
35 844-46 30 851-23 70: 857- 6 186 865- 3 223 871-83 282, 
35 84447 30 851-24 72 858- 7 186. 865- 4 223 871-84 Subrogation 
35 844-48 30 851-25 73 858- 8 186 865- 5 123 871-85 283 
36 844-49 30 851-26 73 858- 9 186 865- 6 123 871-86 283 
36 844-50 30 851-27 82. 858-10 186 866-7 123 871-87 283 
36 844-51 30 851-28 85 858-11 186 866- 8 124 871-88 283 
36 844-53. 14 852-29 58 858-12 186 866- 9 124 871-89 284 
86 844-54 14 852-32 val 858-13 186 866-10 126 871-90 284 
36 844-55 14 852-33: Oi 858-14 186 866-11 126 872-91 284 
37 844-56 40 852-34 58 858-15 186 866-12 125 872-92 284 
Ewe 844-57 40 852-35 58 858-16 199 866-13 379 872-93 285 
Citizens § 14 844-58 40 852-37 58 858-17 201 866-14 379 872-94 285 
1 16 844-59 40 852-39) 94 858-18 202: 866-15 379 872-95 285 
17 845-60 40 853-40 94 859-19 199 866-16 379 872-96 285 
17 845-61 40 853-41 96 859-20 198 866-17 379 872-97 285 
17 845-62 40 853-42 96 859-21 203 866-18 379 |, 872-98 285 
ale 845-63 39 853-43, 100 859-22 203 866-20! 227 873-99 285, 
17 845-64 39 853-44 100 859-23 201 866-21 227 873- 1 ; 286 
19 845-68 44 853-45 100 859-24 204 867-22 226 873- 2 285. 
17 846-69 44 8538-46 100 859-26 269 867-24 226 873- 3 286 
1§ 846-70 44 8538-47 100 859-27 270 867-25 225 873- 5 286 
18 846-71 44 853-48 94 859-28 270 867-26 226 873- 6 286 
18 846-72 44 853-49) 94 859-29 125 867-27 224 873-— 7 287 
18 846-73 44 853-50 94 859-30 125 867-29 224 874- 8 328 
18 846-74 44 853-51 94 859-31 125 867-3 224 874 9 293 
18 846-75 44 853-52 94 859-33 189 867-31 225 874-10 293 
18 846-76 47 858-53 94 859-34 206 867-32 236 874-11 293 
18 846-77 47 853-54 94 860-31 205 868-83. 236 874-12 293 
18 846-78 47 854-56 94 860-37 208 868-34 238 874-13 294 
18 847-719 47 854-57 94 860-38 208 868-35 238 874-14 294 
18 847-8) 46 854-58 97 860-39 208 868-36 239 874-15 294 
19 847-81 46 854-59 97 860-40 208 868-37 236 874-16 294 
19 847-82 46, 854-60 102 860-43 190 868-38 237 874-17 294 
19 847-83 46 854-61 98 860-44. 190 868-39 237 874-18 295 
20 847-84 46 854-63 106 860-45 190 868-40 240 874-19 295 
20 847-85 48 854-64 109 861-46 190 868-41 240 874-20 295, 
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35 Cye 59 C.J.) 35 Cye 59 C.J.|_ 35 Cye 59 C.J.|_ 35 Cye 59 C.J.|_ 35 Cye 59 C.J. 35 Cye 59 CS. 


Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note . Sec. |Page Note Sec. 
875-22 295. | 881-5 324 | 890-95 377 | 897-86 409 | 905-74. 454 | 914-67 461 
875-23 296 | gsi- 6 324 | 890-96 377 | 897-87 409 | 906-76 455 | 914-68 461 
875-24 296 8$1= 7 324 $90-97 377 897-88 409 906-77 455 914-69 461 
875-25 297 | ssi- 8 335 | 90-98 377 | 897-89. 409 | 906-78 455 | 914-70 461 
875-26 297 | gsi-9 335 | 890-99 377 | 897-90 409 | 906-79 455 | 914-71 461 
875-27 297 | ggt-10 335 | 800-1 377 | 898-91 411 | 906-80 455 | 914-72 260) ee 
875-28 297 | ggi-11 335 | 890-2 38i_ | 898-94 412 | 906-81 456 | 914-73 461 
875-29 298 | g8i-12 335 | so1- 3 381 | 898-95 411 | 906-82 456 | 914-74 461 
875-30 298 | gst-13 337° | soi- 4 381 | 898-97 416 | 906-83 456 | 914-75 461 
875-31 298 | sg2-14 337 | 891-5 Mandamus | 898-98 411 | 906-84 456 | $1578 461 
875-32 298 | 882-15 337 $216 | 898-99 416 | 906-86 457 | 915-79 462 
875-33 300 | 882-16 339 | soi-6 40 |S 898 416 | 906-87 457 | 915-80 462 
875-34 300 | 82-17 339 | 891-7 382. | 898-2 416 | 906-88 457 | 915-81 462 
875-35 300 | gg2-18 341 | 91-8 382 | 858-3 416, | 907-89 457 | 915-82 463 
875-36 300 | 383-19 341 | sgi- 9 332 | 398-4 416. | 907-90 457 | 915-83 463 
875-37 300 | 883-20 341 | 392-10 385 | 898-5 416 | 907-91 457 | 916-85 464 
875-38 301 | 833-23 351 | 892-11 385 | 898-6 418 | 907-92 458 | 916-86 465 
876-39 301 | 383-25 352 | 892-13 381 | 398-7 418 | 907-93 458 | 916-87 464 
876-40 301 | 933-26 352 | 892-15 389 | 898-8 418 | 907-94 458 | 916-88 464 
876-41 301 | 883-27 353 | 892-16 390 | 899-9 418 | 907-95 458 | 916-89 464 
876-42 301 | sg428 354 | 892-17 389 | 899-10 418 | 907-96 458 | 916-90 464 
876-43 301 | sg429 354 | 892-18 389 | 899-12 420 | 907-97 458 | 917-91 464 , 
876-44 302 | sg4-32 352 | 892-20 38s | 899-13 420 | 907-98 469 | 917-92 465 
876-45 302 | 384-33 358. | 893-22 38g | 899-14 420 | 907-99 469 | 917-93 66 504 
876-46 302 | 88434 368 | 893-25 400 | 899-16 419 | 907-1 469 | 917-94 465 
876-47 303 | 884-35 36g | 593-26 400 | 899-17 419 | 907-3 469 | 918-99 466 
876-48 303 | ss4-36 , 369 | 893-27 391 | 399-18 419 | 908- 4 474 | 918-1 466 
876-49 317 | 884-37 369 | 893-28 391 | 899-19 419 | 908-5 476 | 918-3 468 : 
876-50 317 | s94_38 370 | 894-29 396 | 899-20 422 | 908- 6 469 | 918- 4 468 * 
877-51 283 | 884-41 372 | 894-30 397 | 899-21 422 | 908-7 470 | 918-5 468 2 
877-54 288 | 39542 372 | 894-31 397 | 900-22 421 | 908-8 470 | 919-6 468 
877-55 378 | 985-43 369 | 894-33 342 | 900-23 421 | 908-9 470 | 919-7 464 
877-56 288 | 385-44 368 | 894-34 342 | 900-24 421 | 908-10 492 | 919-9 467 ~' 
877-57 288 | 385-46 345 | 394-35 342 | 900-25 423 | 908-11 492 | 919-10 467 
877-58 288 | 885-47 343 | 94-36 342 | 900-26 423 | 908-12 479 | 919-11 467 
877-59 289 | gg6-48 342 | 894-37 342 | 900-27 423 | 908-13 4s¢ | 919-13 465 -: 
878-60 289 | g96-49 342 | 894-38 342 | 900-28 423 | 909-14 436 | 920-14 465 2 
878-62 290 | 886-50 342 | 894-39 342 | 901-29 430 | 909-15 486 | 920-15 Agni ae 
878-63 290 | 996-51 352 | 895-45 404 | 901-31 431 | 909-20 486 | 920-16 ig9 a 
878-64 290 | g96—52 349 | 895-46 404 | 902-32 431 | 909-21 436 | 920-17 489 ‘ 
88-65 200 | 880-58 ua | s5-47 403 | 802-88 433 | 909-25 487 | 920-18 499 
a 04 | 902-35 434 z 
878-67 291 | 887-56 373 | 895-50 404 | 902-36 435° | 909.99 470 | $90.90 461 ; 
879-69 Bo | 987-57 Bi | §05-51 404 | 902-37 435 | 909-30 491 | 921-28 435 : 
~ 3 ‘| 95-52 404 | 902- 
879-11 Su | 887-59 Bit | $06-58 404 902-39 ae aes 493. | 921-30 435 
i 4 | 902-40 441 | 910-33 482 | 921-31 
879-73 393. | 887-61 376 | 896-55 403 | 90 7 3 bo 
819-74 323. | 887-63 376 | 896-56 403 | 902-42 441 | 91038 Lim. of Ace | 921-83 ee. 
tails oo 887-64 eet 896-57 404 902-43 441 {ions § 28 921-34 rs 
-76 6, 219 | 896-58 404 | 903-45 « “ 
818-11 323 | 887-66 Mandamus | 896-59 - 404 | 903-46 436 | ines arg | 921-36 438 . 
79-18. 323. $216 | 896-60 403 | 903-47 436 | 910-40 - 476°| 921-37 erie 
819-79 393. | 397-67 376 | 896-61 403 | 903-48 436 | 910-41 ae | $2288 Lim of Ae. 6 ay 
Sate a oe ae ee a Ree 436 | 910-42 476 tone $59 
6 5 3-50 436 | 911-43 
880-82 323 | 888-70 408 | 896-64 403 | 903-5 rR ris 408 
880-83 393 | 888-71 408 | 896-65 404 | 904-82 pe ceri AN De oy 478 
880-84 323 | 888-72 376 | 896-66 404 | 904-53 ta eee ae ae Se oe 477 
880-85 393 | 888-74 376 | 896-67 404 | 90 Pek eee ah I 489 
880-86 220 | 88875 374 | 396-68 496 | 904-65 be rae Oe eee ae 499 
880-87 320 | 888-76" 374 | 896-69 aos | 904-26 prepa aed Be | beseae oa 
Byk ee as 314 | 396-69 4-56 436 | 912-50 459 | 929-47 501 
_ $80-89 322 | 888-19 74 | $9671 aor | 90088 See hues 459 | 922-49 391 
- a 75 | 896-72 407 | 904-59 437 
880-91 392 | ggg-s9 375 | 896-73 407 Sean Sie red 
880-92 322 | 889-83 375 | 896-74 405 | 904-61 rei pte ts ee Bee bie 
380-93 322 | 839-84 375 | 896-75 408 | 904-82 Pele ans - oo, a Ba, 
880-94 322 | 889-85 378 | 897-76 408 | 904-t4 wish nese eo hee 480 
ee a Re ae a ke a 904-64 451 | 913-57 460 | 923-57 502-5 se 
880-96 322 | 889-87 378 | 897-78 408 | S0s-eT med iieiece boo MR rey BAZ 5 3 
Z 905-6 eis 
880-97 3244 | 890-88 378 | 897-79 40s | 905-68 Pata athe to {eee RB 
881-98 398° | §90-89 378 | 897-80 408 | 905-69 453 | 91 Pe Be ar 
881-99 328 | 890-90 378 | 897-82 409 | 905-70 454 | 91g-63 ao bee Se 
881-1 328 | 890-91 378 | 897-83 409 | 905-71 454 | 913-6 Page or: sie 
881-2 329 | 390-92 378 | 397-84 409 | 905-72 454 #3 pone As ome — 
881- 3 324 | 390-94 378 | 897-85 409 | 905-73 ee pigs pbc os 
Bis 324 fe 454 | 913-66 460 | 924-70 503. 
STATUTES 
940-1 1} 942-19 i | 944-41 22 1 9 
46-56 1 
40-3 1 | 942-21 231 | 945-42 22 | 946-57 * | pants Ee “ 
me eee ee ee ee 
- 943 3 | 945-44 22 u 
ee 7 |, M827 13 | 945-45 30 | 946-61 ot | Mae at | 950-98 BL 
- 945-46 22 | 946-62 24 
941- 8 3 | 943-30 14 | 945-47 20 oe, Up oe 82 
ged B | eee M4) 945-47 20 | 946-63 24 | 948-81 27 | 950-98 2 
941-10 4 | 944-39 16 | 945-50 38 | optyces ea cece GaN Nae eree 53 
941-11 2 | 944-35 1s | 946 re LR Ss $9 | 951-1 
pee? 2 44-87 18 e462) 3 rile 5 B49-80 — are 58 Fe 
- 944-38 1g | 946-53 2 | 947-7 Hi 951- 3 Ba 
941-14 8 | 944-39 18 | 946-54 °4 1 29 | 949-87 39 | 951- 4 71 
941-15 8 | 944-40 18 | 946-55 oa7-12 29 | 949-88 39 | 951- 6 60 
24 | 947-73 29 | 949-89 41! 952- 67. 
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980-41 
980-42 
981-43 
981-44 
981-45 
982-47 
982-48 
982-50 
982-51 
982-52 
982-53 
982-54 
982-56 
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STATUTES—0ontinued 


35 Cye 59: C.J. 
Page Note Sec 
1010-49 262 
1010-50 363 
1010-51 364 
1011-52 364 
1011-53 364 
1012-54 365 
1012-55 365 
1012-56 365 
1012-57 365 
1012-58 365 
1013-59 366 
1013-60 366 
1013-61 366 
1013-63 367 
1013-64 367 
1014-65 367 
1014-66 368 
1015-67 368 
1015-68 368 
1015-69 369 
1016-70 369 
1016-71 369 
1016-72 369 
1016-73 369 
1016-74 369 
1016-75 370 
1017-76 370 
1017-77 371 
1017-78 371 
1018-79 372 
1018-80 372 
1018-81 372 
1019-83 372 
1019-84 372 
1020-85 372 
1020-86 372 
1020-87 377 
1020-88 374 
1020-89 873 
1021-90 Mun. Corp. 
§§ 802-805 
1021-91 376 
1021-92 Const. Law 
§ 28 
1021-93 375 
1022-95 384 
1022-96 378 
1022-97 378 
1022-98 386 
1022-99 386 
1022- 1 380 
1023- 2 382 
1023- 3 382 
1024- 6 409 
1024~ 7 408 
1025- 8 402 
1025- 9 403 
1025-10 404 
1025-11 404 
1026-12 404 
1026-13 404 
1026-14 405 
1026-15 405 
1026-16 407 
1026-17 405 
1026-18 406 
1027-19 406 
1027-20 406 
1027-21 420 
1027-22 411-413 
1028-23 388 
1028-24 387 
1029-25 387 
1029-26 387 
1029-27 387 
1029-28 400 
1029-29 400 
1020-30 400 
1631-31 400 
1031-32 400 
1031-33 399, 
1032-84 399. 
1032-35 399 
1032-36 395 
1032-87 891 
1032-38 397 
1032-39 397 
1082-40 397 
1632-41 389 
1033-42 389 
1033-43 392 
1033-44 392 
1083-45 392 
1033-47 225 
1034-48 226 


35 Cyc 


. |Page Note 


1034449 
1034-50 
1035-51 
1035-52 
1036-53 
1036-54 
1036-55 
1036-56 
1036-57 
1036-58 
1036-59 
1036-60 
1036-61 
1036-62 
1036-63 
1037-64 
1037-65 
1037-66 
1037-67 
1037-68 
1037-69 
1038-70 
1038-71 
1038-72 
1038-73 
1038-74 
1039-75 
1039-76 
1039-77 
1040-78 
1040-79 
1040-80 
1041-81 


35 Cye 


Page Note 


1055-48 
1055-49 
1055-50 
1055-51 
1056-52 
1056-53 
1056-54 
1056-56 
1056-57 
1057-58 
1057-60 
1057-61 
1057-62 
1057-63 
1058-64 
1058-66 
1058-67 
1059-70 
1059-71 
1060-73 
1060-74 
1060-76 
1061-77 
1062-78 
1063-79 


xXx1 

35 Cye 59 C.J. 

. |Page Note Sec. 
1083-71 527 
1083-72 527 
1083-73 527 
1083-74 527 
1084-75 527 
1084-76 529 
1084-77 528 
1085-78 530 
1085-79 531 

1085-80 58. 

1086-81 532, 
1086-82 532 
1086-83 532 
1086-84 532 
1086-85 533 
1086-86 533 
1086-87 533 
1086-88 533 
1086-89 533 
1087-90 533 
1087-91 535 
1087-92 536 
1088-93 536 
1088-94 636 
1089-95 536 
1089-96 536 
1089-97 507 
1089-98 536 
‘1089-99 536 
1090- 1 536 
1090- 2 536 
1090- 3 586 
1090- 4 537 
1091-5 538 
1091- 6 538 
10%1- 7 538 
1092- 8 539 
1092- 9 539 
1092-10 539 
1092-11 539 
1092-12 539 
1092-13 539 
1092-14 543 
1093-15 543 
1093-16 544 
1098-17 544 
1093-19 546 
1094-20 546 
1094-21 5AT 
1094-22 5A8 
1095-23 549 
1095-24 549 
1095-26 550: 
1095-29 550 
1096-31 551 
1096-32 551 
1096-33 551 
1096-35 551 
1096-36 550 
1097-38 512 
1097-39 512 
1097-40 512 
1097-41 507 
1097-42 507 
1097-43 507 
1097-44 507 
1097-45 507 
1098-46 507 
1098-47 507 
1098-48 552 
1098-49 552 
1098-50 552 
1099-51 552 
1099-52 552 
1099-53 552 
1099-54 552 
1099-55 553 
1099-56 553 
1099-57 5b4 
1099-59 554 
1099-61 556 
1100-62 556 
1100-63 556 
1100-64 556 
1100-65 556 
1100-66 556 
1100-67 557 
1101-68 557 
1101-69 Com. Law 
§ 16 
1101-70 557 
1101-71 557 
1101-72 557 
1101-74 556 
1101-75 558 


Xxil 


35 Cye 
Page Note 
1101-76 
1102-77 
1102-78 
1102-79 
1102-80 
1102-81 
1102-84 
1102-85 
1102-87 
1103-88 
1108-89 
1103-90 
1103-91 
1103-82 
1103-93 
1103-94 
1108-95 
1103-96. 
1103-97 
1108-98 
1103- 1 
1103- 2 
1104- 3 
1104- 4 
1104- 5 
1104- 6 
1104- 7 
1104- 8 
1104- 9 
1104-10 
1105-12 
1105-13 
1105-14 
1105-15 
1105-16 
1105-17 
1105-18 
1105-19 
1105-21 
1105-22 
1105-23 
1105-24 
1105-25 
1106-26 
1106-27 
1106-28 
1106-29 
1107-30 
1107-31 
1107-32 
1107-33 


59 C.J.) 35 Cye 
Sec. | Pare Note 
559 1118-80 
560 | 1118-81 
560 | 1113-82 
561 1113-83 
561 1113-84 
563 1113-85 
563 | 1113-86 
563 | 1113-88 
563 | 1113-89 
564 1113-90 
564 | 1113-91 
564 1113-92 
564 | 1113-93 
564 1114-94 
564 | 1114-96 
664 | 1115-97 
564 | 1115-98 
564 | 1115-99 
564 1115- 1 
564 1115- 2 
565 1116- 3 
565 | 1116- 4 
565 | 1116- 5 
565 | 1116- 6 
565 | 1116-7 
565 | 1116- 8 
565 | 1117— 9 
565 | 1117-10 
565, 1117-11 
565 | 1117-12 
566 1117-13 
566 | 1117-14 
566 1117-15. 
566 | 1117-16 
566 | 1117-17 
566 | 1118-18 
612 | 1118-20 
612 | 1118-21 
566 1118-22 
566 | 1118-23 
566 | 1118-24 
567 | 1118-25 
567 | 1118-26 
567 | 1118-27 
567 | 1118-29 
567 | 1119-80 
568 | 1119-31 
568 | 1119-32 
569 | 1119-33 
569 1119-86 
569 | 1120-37 
569 1120-38 
569 1120-39 
569 | 1120-40 
569 | 1121-41 
569 1121-42 
569 | 1122-43 
569 | 1122-44 
572 | 1122-47 
572 | 1122-48 
572 | 1122-49 
572 | 1122-50 
572 | 1122-51 
573 | 1122-52 
573 | 1122-53 
573 | 1128-54 
573 | 1123-55 
573 | 1123-56 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 14] 
ANALYSIS 

I. DEFINITIONS [sub-analysis p 1] 

Il. POLITICAL STATUS AND RELATIONS [sub-analysis p 1] 
Ill. GOVERNMENT AND OFFICERS [sub-analysis p 2] 
IV. PROPERTY [sub-analysis p 8] 

V. CONTRACTS [sub-analysis p 8] 
VI. LIABILITIES [sub-analysis p 10] 


VIL FISCAL MANAGEMENT, PUBLIC DEBT, AND SECURITIES [sub-analysis p 10] 
VII. RIGHTS AND REMEDIES OF TAXPAYERS [sub-analysis p 12] 


IX. CLAIMS AGAINST STATES [sub-analysis p 12] 
X. ACTIONS [sub-analysis p 13] 


SUB-ANALYSIS 
I. DEFINITIONS [§ 1] p 15 


fi. POLITICAL STATUS AND RELATIONS [§§ 2-38] p18 
A. Sovereignty of States [§ 2] p18 
B. Jurisdiction [§§ 3-8] p 21 
1. In General [§ 3] p 21 
2. Under Provisions Conceding Exclusive Extraterritorial Jurisdiction [§. 4] p 23 
3. Under Provisions for Concurrent Jurisdiction [§§ 5-8] p 24 
a. In General [§ 5] p 24 
b. Matters To Be Treated as Jurisdictional [§ 6] p 24 
ce. Nature of Powers as to Included Matters [§ 7] p 25 
d. Places and Objects Subject to Concurrent Jurisdiction [§ 8] p 27 
C. Relation of States to Other Governments [§§ 9-15] p 28 
1. Relation to United States [§§ 9-11] p 28 
a. In General [§ 9] p 28 
b. Distribution of Sovereign Powers [§§ 10-11] p 31 
~ (1) In General [§ 10] p 31 
(2) Concurrence or Conflict of Powers [§ 11] p 33 
2. Relation to Other States [¢§ 12-14] p 36 
a. In General [§ 12] p 36 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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b. Compacts and Agreements between States [§§ 13-14] p 36 
(1) In General [§ 13] p 36 
(2) Separation of Territory for Formation of New State [§ 14] p 38 
3. Relation to Foreign Countries [§ 15] p 39 . : 
D. Secession [§§ 16-20] p 40 
1, Right To Secede [§ 16] p 40 
2. Effect of Secession [§§ 17-20] p 40 
a. In General [§ 17] p 40 
b. Validity of Acts Done under Secession Governments [§§ 18-19] p 42 
(1) Public Acts of Seceding States [§ 18] p 42 . 
(2) Transactions and Acts of Individuals [§ 19] p 45 
ce. Reconstruction and Readmission [§ 20] p 46 
E. Territorial Extent and Boundaries [§§ 21-32] p 47 
1. Compacts, Treaties, and Agreements as to Boundaries [§§ 21-23] p 47 
a. Compacts and Agreements between States [§ 21] p 47 
b. Cessions by States to General Government [§ 22] p 49 
ce. International Treaties [§ 23] p 50 
2. Establishment by Acquiescence [§ 24] p 51 
3. Boundaries along Waters and Watercourses [§§ 25-29] p 52 
a. Rivers [§§ 25-26] p 52 
(1) In General [§ 25] p 52 
(2) Under Special Agreements and Restrictions [§ 26] p 55 
b. Lakes, Seas, and Oceans [§ 27] p 57 
e. Effect of Avulsion and Accretion [§ 28] p 58 
d. Islands [§ 29] p 62 
4. Suits and Proceedings Concerning Boundaries [§§ 30-31] p 63 
a. Between or against States [§ 30] p 63 
b. - Between or against Private Persons [§ 31] p 64 
5. Change of Boundaries [§ 32] p 66 
F. Establishment of New States [§§ 33-37] p 67 
1. Admission [§§ 33-36] p 67 
a. Authority for, and Manner of, Admission [§ 33] p 67 
b. Conditions on Admission [§ 34] p 68 
e. Effect of Admission [§§ 35-36] p 69 
(1) In General [§ 35] p 69 
(2) Equality of New States [§ 36] p 72 
2. Annexation [§ 37] p 73 
G. Effect of Adoption of New Constitution [§ 38] p 74 


Ill. GOVERNMENT AND OFFICERS [§§ 39-275] p 74 
A. Establishment of Government in General [§ 39] p 74 
B. Governmental Powers [§ 40] p 74 
C. Seat of Government [§ 41] p 75 
D. Legislature [§§ 42-92] p 76 
1. In General [§ 42] p 76 
2. Organization [§ 43] p 76 
3. Legislative Districts and Apportionment [§§ 44-50] p 77 
Enumeration and Apportionment in General [§ 44] p 77 
Umit of Representation [§ 45] p 79 
Equality of Representation [§ 46] p 80 a! 
Formation and Boundaries of District [§ 47]-p 81 
Change or Alteration of Districts [§§ 48-49] p 82 
(1) In General [§ 48] p 82 
(2) Change of Boundaries of Counties and Towns [§ 49] p 83 
f. Judicial Review and Control of Apportionment [$ 50] p 83 
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4. Members [§§ 51-58] p 84 
a. In General [§ 51] p 84 
b. Eligibility and Qualification [§ 52] p 84 
ce. Determination of Election and Qualification [§ 53] p 85 
d. Term and Tenure of Office [§§ 54-56] p 86 
(1) In General [§ 54] p 86 
(2) Resignation [§ 55] p 87 
(3) Removal [§ 56] p 87 
e. Privileges and Exemptions [§ 57] p 87 
f. Compensation [§ 58] p 87 
5. Sessions [§§ 59-63] p 90 
a. In General [§ 59] p 90 
b. Regular or Stated Sessions [§§ 60-61] p 90 
(1) In General [§ 60] p 90 
(2) Joint Sessions [§ 61] p 91 
e. Extra or Special Sessions [§§ 62-63] p 91 
(1) In General [§ 62] p 91 
(2) Nature of Extra or Special Session [§ 63] p 91 
6. Adjournment [§ 64] p 91 
7. Condrct of Business [§§ 65-73] p92 . 
a. Quorum and Number Required To Be Present or Act [§§ 65-66] p 92 
(1) Quorum [§ 65] p 92 
(2) Number Required To Be Present or Act [§ 66] p 92 
b. Rules of Procedure [§§ 67-68] p 92 
(1) In General [§ 67] p 92 
(2) Power To Reconsider Action [§ 68] p 93 
ce. Orders and Resolutions [§ 69] p 93 
d. Journals of Legislature [§§ 70-73] p 93 
(1) In General [§ 70] p 93 
(2) Official Journal [§ 71] p 94 
(3) Conclusive Effect of Journal [§ 72] p 94 
(4) Correction of Journal [§ 73] p 94 
8. Committees, Investigations, and Powers Incident Thereto [§§ 74-88] p 95 
a. Committees [§§ 74-77] p 95 ; 
(1) In General [§ 74] p 95 
(2) Continuance of Powers [§ 75] p 95 
(3) Members [§ 76] p 95 
(4) Counsel and Assistants [§ 77] p 96 
b. Investigations [§§ 78-81] p 96 
(1) Power To Conduct [§ 78] p 96 
(2) Subcommittees [§ 79] p 98) 
(3) Scope of Investigation [§ 80] p98 
(4) Exercise of Judicial Powers [§ 81] p 98 
e. Compelling Attendance of Witnesses and Production of Evidence [§§ 
(1) In General [§ 82] p 99 
(2) Production of Books and Papers [§ 83] p 99 
(3) Arrest or Attachment [§ 84] p 99 
(4) Punishment for Contempt [§§ 85-88] p 100 
(a) In General [§ 85] p 100 
(b) Power of Committee [§ 86] p 101 
(ec) Exercise of Power [§ 87] p 102 
(d) Term of Imprisonment [§ 88] p 102 
9. Officers and Employees [§§ 89-92] p 102 
a. In General [§ 89] p 102 
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b. Term and Tenure [§ 90] p 102 
e. Compensation [§ 91] p 103 
d. Liability for Acts or Omissions [§ 92] p 104 


E. Officers, Agents, and Employees [§§ 93-272] p 104 


1. Definitions and Distinctions [§§ 93-102] p 104 
a. State Office [§ 93] p 104 
b. State Officers [§§ 94-101] p 104 
(1) In General [§ 94] p 104 
(2) Particular Factors Affecting “State” Character of Officers [§§ 95-99] p 107 
(a) Creation of Office [§ 95] p 107. 
(b) Territorial Extent of Power [§ 98] p 107 
(ec) Administrative Extent of Power [§ 97] p 107 
(d) Compensation [§ 98] p 107 
(e) Incorporation of Body on Which Serving [§ 99] p 107 
(3) Distinctions [§ 100] p 107 
(4) Constitutional Officers [§ 101] p 108 
e. State Employees [§ 102] p 108 
2. Creation and Abolition of Offices and Positions [§§ 103-117] p 108 
a. Creation [§§ 103-114] p 108 
(1) In General [§ 103] p 108 
(2) By Legislature [§§ 104-113] p 108 
(a) In Absence of Constitutional Restriction. [§ 104] p 108 
(b) Under Constitutional Restrictions [§§ 105-113] p 108 
aa. In General [§ 105] p 108 
bb. Constitutional Enumeration of Offices Generally [§ 106] p 109 
ec. Prohibition of New “Permanent” Offices [§ 107] p 109 
dd. Prohibition of New “Executive State Offices” [§ 108] p 109 
ee. Statutes Impairing, or Adding to, Functions of Existing Constitu- 
tional Officers [§ 109] p 109 
ff. Restriction on Method of Selecting Incumbents [§ 110] p 110 
gg. Specification of Length of Term of Office [§ 111] p 110 
hh. Prohibition against Duplication of Functions [§ 112] p 110 
ii. Limitation on Number of Tieparements [§ 113] p110 
(3) Creation of Positions [§ 114] p 110 
b. Abolishment [§§ 115-117] p 110 
(1) Constitutional Office [§ 115] p 110 
(2) Statutory Office.[§ 116] p 110 
(3) Employment or Position [§ 117] p 111 
3. Powers, Duties, and Functions [§§ 118-174] p 111 
a. General Principles [§§ 118-128] p 111 
(1) Powers and Functions [§§ 118-122] p 111 
(a) In General [§ 118] p 111 ~ 
(b) Exercise of Powers in General [§ 119] p 112 
¥ (ec) Territorial Extent [§ 120] p 112 
(d) Enforcement of Federal Statutes [§ 121] p 112 
(e) Hxecutive Regulations [§ 122] p 112 
(2) Duties [§§ 123-128] p 112 
(a) In General [§ 123] p 112 
(b) Change or Transfer of Duties by Legislature [§ 124] p 112 
(¢) Delegation to, and Performance by, Deputies or Assistants [§ 125] p 113 
(d) Performance of Duties [§§ 126-128] p 113 
aa. In General [§ 126] p 113 
bb. Time Devoted to Duties Generally [§ 127] p 113 
ec. Office Hours [§ 128] p 113 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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b. Governor [§§ 129-135] p 114 


ge Bo 


pn 


(1) In General [§ 129] p 114 
(2) Powers and Duties [§§ 130-134] p 114 
(a) In General [§ 130] p 114 
(b) Executive Powers and Duties [§§ 131-132] p 114 
aa. In General [§ 131] p 114 
é bb. Enforcement of Laws [§ 132] p 114 
(ec) Legislative Powers and Functions [§ 133] p 115 
(d) Calling Legislative Sessions [§ 134] p 115 
(3) Powers and Duties of Successor [§ 135] p 115 
Lieutenant Governor [§ 136] p 115 
President of Senate [§ 137] p 115 
Auditor [§§ 138-139] p 115 ‘ 
(1) In General [§ 138] p 115 
(2) Powers.and Duties under Particular Constitutional Provisions [§ 139] p 116 
Secretary of State [§§ 140-142] p 116 
(1) In General [§ 140] p 116 
(2) Custodian of Seal [§ 141] p 117 
(3) Keeper of Public Records and Laws [§ 142] p 117 
Treasurer [§ 143] p 117 
Other Particular Officers, Boards, Departments, and Functionaries [§§ 144-174] p 117 
(1) Accounts, Finance, and Investment [§§ 144-153] p 117 
(a) Board of Accounts [§ 144] p 117 
(b) Banking [§ 145] p 117 
(c) Bond Commissioners. or Attorneys [§ 146] p 117 
(d) Comptroller [§ 147] p 118 ‘ 
(e) Department of Finance [§ 148] p 118 
(£) Exammers [§ 149] p 118 
(g) Inspection and Supervision of Public Offices [§ 150] p 118 
(h) Liquidation Board [§ 151] p 119 
(i) Public Investments [§ 152] p 119 
(j) Rural Credit Board [§ 153] p 119 
(2) Charities and Corrections [§ 154] p 119 
(3) Civil Service Commission [§ 155] p 119 
(4) Compromise Board [§ 156] p 119 
(5) Conservation [§ 157] p 119 
(6) Corporation Commissioner [§ 158] p 120 
(7) Economic Zoélogist [§ 159] p 120 
(8) Emergency Board [§ 160] p 120 
(9) Fire Department [§ 161] p 120 
(10) Labor and Industry [§ 162] p 121 
(11) Librarian [§ 163] p 121 
(12) Printing and Binding [§ 164] p 121 ° 
(13) Public Affairs [§ 165] p 121 
(14) Public Buildings, Monuments, Parks, and Works [§§ 166-172] p 121 
(a) Capitol Commissioners [§ 166] p 121 
(b) Engineer [§ 167] p 122 
(c) Park and Monument. Commissions [§ 168] p 122 
(d) Public Works [§ 169] p 122 
(e) Road Department [§ 170] p 122 
(f) Superintendents of Construction [§ 171] p 122 
(g) Superintendent of Public Grounds and Buildings [§ 172] p 122 
(15) State Police and Rangers [§ 173] p 122 
(16) Tax Boards and Commissioners [§ 174] p 123 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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4, Eligibility [§§ 175-185] p 123 
a, General Rules [§§ 175-177] p 123 
(1) Power To Prescribe Qualifications [§ 175] Pp 123 
(2) Construction of Statutes [§ 176] p 123 
(3) Possession of Prescribed Qualifications as Prerequisite to Election or Appoint- 
ment [§ 177] p 123 
b. Particular Qualifications [§§ 178-185] p 123 
(1) Citizenship and Residence [§ 178] p 123 
(2) Education, Skill, and Experience [§ 179] P 123 
(3) Sex and Marriage [§ 180] p 124 
(4) Membership in Body Creating Office or\Increasing Emoluments Thereof [§ 181] 
p 124 
(5) Holding of Other Office or Employment [§§ 182-184] p 124 
(a) In General [$ 182] p 124 - 
(b) Membership in Legislature [§ 183] p 124 
(c) Officers of Executive Department [§ 184] p 125 
(6) Previous Incumbency of Office [§ 185] p 125 
5. Appointment and Election [§§ 186-189] p 125 
a. In General [§ 186] p 125 
b. Deputies and Assistants [§ 187] p 127 
c. Agents and Employees [§ 188] p 128 . 
d. Status of Particular Persons as State Officers under Rules Relating to Appointment — 
or Election [§ 189] p 128 
6. Vacancies [§ 190] p 129 : 
7. Devolution of Office [§§ 191-197] p 131 
a. Governor [§§ 191-196] p 131 
(1) In General [§ 191] p 131 
(2) Absence or Removal from State [§ 192] p 131 
(3) Death or Illness [§ 193] p 181 
(4) Disability [§ 194] p 132 
(5) Failure To Qualify [§ 195] p 132 
(6) Impeachment or Resignation [§ 196] p 132 
- b. Lieutenant Governor [§ 197] p 132 
8. Qualification [§§ 198-204] p 133 
. Regulatory Power of Legislature [§ 198] p 133 
. General Duty To Observe Requirements [§ 199] p 133 
Time of Qualification [§ 200] p 133 
‘Oath of Office [§ 201] p 133 
Bond [§ 202] p 134 
Fatlure To Qualify [§§ 203-204] p 134 
(1) As Creating Vacancy [§ 203] p 134 
(2) As Disentitling Incumbent to Salary [§ 204] p 134 
9. Term of Office or Employment and Holding Over [§§ 205-208] p 134 
a. Term of Office or Employment [§§ 205-207] p 134 
(1) In General [§ 205] p 134 
(2) Deputies and Assistants [§ 206] p 135 
(3) Agents and Employees [§ 207] p 135 
b. Holding Over [§ 208] p 135 
- 10. Resignation, Abandonment, Forfeiture, Suspension, or Removat [§§ 209-221] p 136 af 
a. Resignation, Forfeiture, and Abandonment [§ 209] p 136 
b. Suspension [§ 210] p 136 
¢. Removal [§§ 211-220] p 137 
(1) Power To Remove in General [§ 211] p 137 
(2) Grounds for Removal [§ 212] p 138 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 
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(3) Necessity of Notice and Hearing [§ 213] p 139 
(4) Civil Service Laws [§ 214] p 139 
(5) Preference of Discharged Sailors, Soldiers, and Marines [§ 215] p 140 
(6) Mode and Proceedings [§§ 216-219] p 140 
(a) In General [§ 216] p 140 
(b) Procedure before Administrative Board or Officers [§ 217] p 141 
(ec) Judicial Proceedings [§ 218] p 141 ; 
(d) Impeachment [§ 219] p 141 
(7) Particular Persons as State Officers within Regulations Respecting Removal [§ 
220] p 142 
d. Reinstatement [§ 221] p 143 
11. Privileges and Disabilities [§ 222] p 143 
12. Representation of State by Officers and Agents [§ 223] p 143 
13. Liabilities in General [§§ 224-228] p 144 
a. To State [§§ 224-225] p144.-. 
(1) In General [§ 224] p 144 
(2) For Improper Care or Misappropriation of Public Funds and Property or Pri- 
vate Funds Held by Virtue of Office [§ 225] p 144 
b. To Third Persons [§§ 226-228] p 145 
(1) In General [§ 226] p 145 
(2) On Contract [§ 227] p 146 
(3) In Tort [§ 228] p 146 
14. Criminal Responsibility [§§ 229-235] p 146 
a. Common-Law Offenses [§ 229] p 146 
b. Statutory Offenses [§§ 230-231] p 147 
(1) Malpractice in Office [§ 230] p 147 
(2) Misappropriation of State Funds [§ 231] p 147 
@ Prosecution [$§ 232-235] p 147 
(1) In General [§ 232] p 147 
(2) Indictment or Information [§ 233] p 147 
(3) Evidence [§ 234] p 147 
(4) Trial [§ 235] p 147 
15. Liabilities on Official Bonds [§§ 236-248] p 147 
. In General [§ 236] p 147 
Validity [§ 237] p 148 
. Scope and Extent of Liability [§ 238] p 148 
Period of Liability [§ 239] p 150 
Discharge of Sureties [§ 240] p 150 
Enforcement [§§ 241-248] p 150 
(1) Conditions Precedent [§ 241] p 150 
(2) Defenses Generally [§ 242] p 151 
(3) Limitations, Laches, Estoppel, and Waiver [§ 243] p 151 
(4) Parties [§ 244] p 151 
(5) Pleading [§ 245] p 151 
(6) Evidence [§ 246] p 151 
(7) Trial [§ 247] p 152 
(8) Damages [§ 248] p 152 
16. Compensation [§§ 249-267] p 152 
a. Of Officers [§§ 249-251] p 152 
(1) In General [§ 249] p 152 
(2) Change of Compensation [§ 250] p 154 
(8) Payment and Collection [§ 251] p 156 
b. Deputies and Assistants [§ 252] p 157 
ce. Agents and Employees [§§ 253-265] p 158 
(1) In General [§ 253] p 158 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(2) Bases of Right to Compensation [§§ 254-256] Be 158 
(a) Hiring [§ 254] p 158 
(b) Appropriation [§ 255] p 158 
(c) Performance of Work [§ 256] p 158 
(3) Amount of Compensation [§§ 257-260] p 158 
(a) In General [§ 257] p 158 
(b) Fixed by Statute [§ 258] p 159 
(c) Fixed by Contract [§ 259] p 159 
(d) Fixed by Board or Commission [§ 260] p 159 
(4) Commissions [§ 261] p 159 
(5) Removal and Reinstatement [§ 262]>p. 160 
(6) Payment and Collection [§ 263] p 160 
(7) Compensation of Special Agents [§ 264] p 160 
(8) Compensation of Employees of State Boards or Commissions [§ 265] p 161 
d. Recovery Back [§ 266] p 161 
e. Hxemption of Salary [§ 267] p 161 
17. De Facto Officers [§§ 268-272] p 161 
a. Defined [§ 268] p 161 
b. Authority and Powers [§ 269] p 162 
c. Official Status of Acts [§ 270] p 162 
d. Compensation [§§ 271-272] p 162 
(1) Of Office [§ 271] p 162 
(2) Quantum Meruit and Expenses [§ 272] p 162 
F. State Institutions and Public Improvements [9$ 273-275] p 163 
1. Institutions [§ 273] p 163 
2. Improvements [§§ 274-275] p 163 
a. In General [§ 274] p 163 
b. Constitutional Restrictions [§ 275] p 163 


IV. PROPERTY [§§ 276-283] p 164 
A. Acquisition and Tenure [§§ 276-277] p 164 
1. In General [§ 276] p 164 
2. Land Situated in Another State [§ 277] p 166 
Public Buildings and Places [§ 278] p 166 
. Results of Labor of State Employees [§ 279] p 166 
Sales and Conveyances [§ 280] p 166 
. Indebtedness to State [§§ 281-283] p 168 
1. Interest [§ 281] p 168 
2. Priority of State as Creditor [§ 282] p 168 
3. Settlement or Release [§ 283] p 169 
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V. CONTRACTS [§§ 284-334] p 170 
A. Power To Contract [§§ 284-292] p 170 
1. In General [§ 284] p 170 
2. Contracts Made by Officers or Agents [§§ 285-287] p 170 
a. In General [§ 285] p 170 ~ 
b. Unauthorized Contracts [§ 286] p 172 
ce. Notice of Extent of Officers’ Powers [§ 287] p 173 
3. Particular Contracts [§§ 288-292] p 173 
a. Construction and Maintenance of Buildings and Other Public Works [§ 288] p 173 
b. Employment of Servants or Agents [§ 289] p 173 
ce. Employment of Counsel [§ 290] p 174 
d. Public Printing [§ 291] p 175 
e. Other Contracts [§ 292] p 175 
B. Form and Requisites [§§ 293-294] p 175 


For later cases, developments and changes in the law see Aunotations, same title and section nu mber, 
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1. In General [§ 293] p 175 
2. Official Approval [§ 294] p 175 
C. Letting of Contracts [§§ 295-302] p 175 
1. In General [§ 295] p 175 
2. By Public Bid [§§ 296-302] p 176 
a. In General [§ 296] p 176 
b. Advertising for Bids [§ 297] p 176 
ce. Requisites and Sufficiency of Bids [§ 298] p 176 
d. Bonds Accompanying Bids [§ 299] p 177 
e. Acceptance or Rejection of Bids [§ 300] p 177 
f. Letting to Lowest Responsible Bidder [§ 301] p 177 
g. Review; Setting Aside Award [§ 302] p 178 
D. Contractors’ Bonds [§§ 303-319] p 178 
1. In General [§§ 303-311] p 178 
a. Necessity or Propriety [§ 303] p 178 
-b. Requisites and Sufficiency [§§ 304-305] p 178 
(1) In General [§ 304] p 178 
(2) Consideration [§ 305] p 179 
¢. Persons and Clams Secured [§ 306] p 179 } 
d. Rights, Remedies, and Liabilities Generally [§§ 307-310] p 179 
(1) Nature of Liability [§ 307] p 179 
(2) Completion of Work by Surety [§ 308] p 179 
(3) Release of Surety [§ 309] p 180 
(4) Actions [§ 310] p 180 
e. Rights of Indemnitor of Surety [§ 311] p 180 ‘ 
2. For Payment of Labor and Materials [§§ 312-819] p 180 
a. Necessity or Propriety [§ 312] p 180 
b. Rights, Remedies, and Liabilities of Surety [$$ 313-319] p 180 
(1) In General [§ 313] p 181 
(2) Release of Surety [§ 314] p 181 
(3) Actions [§§ 315-319] p 181 
(a) Giving Notice, Furnishing Statement, or Presenting Claim [§§ 315-316] 
p 181 
aa. In General [§ 315] p 181 
bb. Time for Presenting Claim [§ 316] p 181 
(b) Who May Sue or Be Sued; Parties [§ 317] p 182 
(c) Time To Sue [§ 318] p 182 
(d) Pleading and Evidence [§ 319] p 183 
E. Construction and Operation [§ 320] p 183 
F. Assignments [§ 321] p 185 
G. Modification and Rescission [§ 322] p 186 
H. Ratification of Unauthorized Contract [§ 323] p 186 
I. Performance and Breach [§§ 324-330] p 187 — 
1. In General [§ 324] p 187 
2. Place of Performance [§ 325] p 188 
3. Acceptance [§ 326] p 188 
4. Extra Work or Compensation [§ 327] p 188 
5. Actions [§§ 328-330] p 189 
a. In General [§ 328] p 189 
b. Damages [§§ 329-330] p 189 
(1) In General [§ 329] p 189 
(2) Liquidated Damages [§ 330] p 190° 
J. Rights of Laborers and Materialmen [§§ 331-334] p 190 
1. In General [§ 331] p 190 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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2. Liens [§§ 332-334] p 191 
a. In General [§ 332] p 191 
h. Priorities [§ 333] p 192 


c. Enforcement [§ 334] p 192 


VI. LIABILITIES [§§ 335-340] p 193 
A. In General [§ 335] p 193 
B. Torts [§§ 336-340] p 193 
1. In General [§ 336] p 193 
2. Liability of State [§§ 337-339] p 194 
a. In General [§ 337] p 194 
b. Torts of Strangers [§ 338] p 195 


c. Assumption of Liability [§ 339] p 195 
3. Liability of State Agencies or Instrwmentalities [§ 340] p 196 


VIL. FISCAL MANAGEMENT, PUBLIC DEBT, AND SECURITIES [§§ 341-424] p 197 


A. Legislative Power in General [§ 341] p 197 


B. Limitation on Use of Funds or Credit [§§ 342-349 | p 198 


1. Use of Funds [§§ 342-344] p 198 
a. In General [§ 342] p 198 
b. Gifts [§ 343] p 202 
c. Loans [§ 344] p 206 

2. Use of Credit [§§ 345-347] p 206 


a. Loan, Pledge, or Gift of Credit [§§ 345-346] p 206 


(1) In General [§ 345] p 206 
: (2) Purpose [§ 346] p 208 
b. ‘Assumption of Debts [§ 347] p 210 


3. Religious Purpose or Sectarian Institution [$§ 348] p 211 
4. Works of Internal Improvement [§ 349] p 212 
C. Power To Incur Indebtedness [§§ 350-372] p 213 


1. In General [§ 350] p 213 


2. Limitations and Conditions Precedent [§§ 351-367] p 214 


a. In General [§ 351] p 214 


b. Purpose of Indebtedness [§ 352] p 215 
e. Amount of Indebtedness [§§ 353-357] p 217 


(1) In General [§ 353] p 217 


(2) Operation and Effect [§§ 354-357] p 218 
(a) In General [§ 354] p 218 
(b) State Agency [§ 355] p 218 
(ec) Computation of Existing Indebtedness [§ 356] p 218 
(d) Determination of Validity of Statutes [§ 357] p 219 
d. Provision for Payment [§ 358] p 219 
e. Submission to Voters [§§ 359-364] p 220 


(1) In General [§ 359] p 220 


(2) Specific Provisions [§§ 360-361] p 220 
(a) In General [§ 360] p 220 
(b) Provision for Payment [§ 361] p 221 
(3) Manner of Submission [§ 362] p 221 
(4) Manner of Approval [§ .363] p 221 
(5) Effect of Approval [§ 364] p 221 
f. Miscellaneous Limitations [§§ 365-366] p 221 
(1) Vote Requisite To Pass Bill [§ 365] p 221 
(2) Kind of Indebtedness [§ 366] p 222 
g. Restrictions on Officers and Agents [§ 367] p 222 
3. Application of Limitations to Particular Debts [§§ 368-372] p 222 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a. In General [§ 368] pr222 
b. Obligations or Appropriations Payable from, or Warrants against, Funds on Hand, 
: Current, or Future Revenues [§ 369] p 223 
4 ce. Indebtedness Payable from Special Fund [§ 370] p 225 
3 d. Current Expenses [§ 371] p 226 
3 e. Transactions Involving Existing Debts [§ 372] p 227 
. D. Administration of Finances [§§ 373-401] p 227 
1. Funds [§§$ 373-379] p 227 
a. Collection and Custody [§ 373] p 227 
b. Deposit, Loan, or Investment [§§ 374-375] p 228 
(1) In General [§ 374] p 228 
(2) Mortgages Securing Repayment of Loans [§ 375] p 229 
ce. Disbursements [§§ 376-377] p 229 : 
(1) In General [§ 376] p 229 
3 (2) Order of Payments; Apportionment of Funds LS 377] p 231 
a d. General and Special Funds [§ 378] p 232 
e. Accounting and Setilement [§ 379] p 234 
. 2. Appropriations [§§ 380-401] p 235 
3 a. Necessity [§§ 380-381] p 235 
(1) In General [§ 380] p 235 
(2) Under Constitutional Provisions [§ 381] p 235 
b. Power of Legislative and Other Branches of State Government [§ 382] p 238 
c. Money or Funds Requiring Appropriations or Subject to Provisions Regarding Ap- 
{ propriation [§ 383] p 240 
‘ d. Requisites and Validity [§§ 384-400] p 241 
‘ (1) In General [§ 384] p 241 
| (2) Procedure and Passage [§§ 385-387] p 242 
(a) In General [§ 385] p 242 
(b) Appropriations Requiring Extraordinary Majorities [§ 386] p 243 
(c) Constitutional Provisions as to Order of Passage [§ 387] p 244 
(3) Form and Sufficiency [§§ 388-394] p 244 
/ (a) In General [§ 388] p 244 
(b) Specification of Amount [§ 389] p 248 


4 (ce) Specification of Purpose [§ 390] p 250 

- (d) Limitation to Revenues Existing or Provided [§ 391] p 251 

(e) Matters Capable of Being Included [$$ 392-393] p 253 

Z ' aa. In General and Special Appropriation Bills [§ 392] p 253 

: bb. In Bills Providing for Salaries and Other Expenses of Govern- 
4 ment [§ 393] p 255 

: (f) Constitutional Prohibition of Appropriation by Private Law [§ 394] Pp 
i 256 

| (4) Nature of Appropriation [§§ 395-400] p 256 

E (a) Appropriations for Salaries of Officers [§ 395] p 256 

(b) Continuing Appropriations [§§ 396-399] p 257 

4 aa. In General [§§ 396-398] p 257 

3 (aa) Rule Stated [§ 396] p 257 

4 


(bb) Effect of Constitutional Prohibition [§ 397] p 258 
(cc) Repeal of Continuing Appropriations [§ 398] p 259 
bb. For Salaries of Officers [§ 399] p 261 
(ce) Prospective Appropriations [§ 400] p 262 
e. Construction [§ 401] p 262 
E. Warrants, Scrip, and Certificates of Indebtedness [§§ 402-408] p 265 
1. In General [§ 402] p 265 
2. Power and Duty To Issue in General [§ 403] p 265 


For later cases, developments and changes in the law see Annotations, same title and seetion number. 


4 


a 
. 
a 
F : 
3 
3 
3 
3 
4 


—. 


12 [59 C.J.] STATES 


3. Issuance, Requisites; and Validity [§ 404] p 266 
4. Interest [§ 405] p 269 
5. Revocation [§ 406] p 269 
6. Negotiability and Transfer [§ 407] p 269 
7. Payment [§ 408] p 269 
F, Bills of Credit or Other Securities Intended To Circulate as Money [§ 409] p 270 
G. Bills and Notes [§ 410] p 271 
H. Bonds [§§ 411-424] p 271 
1. Power To Issue [§§ 411-413] p 271 
a. In General [§ 411] p 271 
b. Purpose of [§ 412] p 272 
c. Limitation on Amount [§ 413] p 273 
2. Conditions Precedent; Preliminary Proceedings [§§ 414-415] p 273 
a. In General [§ 414] p 273 
b. Provision for Payment or Redemption [§ 415] p 273 
3. Issuance, Requisites, and Validity [§ 416] p 274 
4. Sale or Other Disposition [§§ 417-418] p 275 
a. In General [§ 417] p 275 
b. Sale by Agent [§ 418] p 275 
5. Interest [§ 419} p 276 
6. Negotiability and Transfer [§ 420] p 276 
7. Funding, Reissue, and Exchange [§ 421] p 277 
8. Sinking Fund [§ 422] p 278 
9. Payment and Redemption [§ 423] p 278 
10. Rights and Remedies of Holder [§ 424] p 279 


Y 


VIII. RIGHTS AND REMEDIES OF TAXPAYERS [§{§ 425-428] p 279 
A. Restraimng Unlawful Acts of State Officers [§§ 425-426] p 279 
1. In General [§ 425] p 279 . 
2. Disbursement of Funds or Incurment of Debt [§ 426] p 279 
B. Enforcement of Claim Inuring to State [§ 427] p 281 
C. Actions [§ 428] p 281 


IX. CLAIMS AGAINST STATES [§§ 429-457] p 282 
A. What Constitutes Claim against State [§ 429] p 282 
B. Presentment and Allowance [§§ 430-453] p 282 
1. In General [§ 430] p 282 
2. What Claims May or Must Be Presented or Allowed [§§ 431-434] p 283 
a. In General [§ 431] p 283 : 
b. Particular Claims [§§ 432-434] p 283 
(1) Salaries or Compensation of Officer [§ 432] p 283 
(2) Moral Obligations of State [§ 433] p 283 
(3) Other Claims [§ 434] p 284 
3. Audit and Allowance [§§ 435-450] p 284 
a. In General [§ 435] p 284 
b, Auditing Boards and Officers [§§ 436441] p 284 
(1) In General [§§ 436] p 284 
(2) Powers and Duties [§§ 437-441] p 286 
é (a) In General [§ 437] p 286 
(b) Proceedings [§§ 438-439] p 287 
aa. Character of Proceedings [§ 438] p 287 
bb. Hearing [§ 439] p 287 
(¢) Decision [§§ 440-441] p 288 
aa. In General [§ 440] p 288 
bb. Effect of Allowance or Disallowance [§ 441] p 288 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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©. Courts of Claims [§§ 442-450] p 289 
(1) In General [§ 442] p 289 
(2) Jurisdiction [§§ 443-449] p 289 
(a) In General [§ 443] p 289 
(b) Filing of Claim and Notice [§ 444] p 290 
(¢) Public or Private Claim [§ 445] p 291 
(d) Claims Submitted to Other Tribunal or Officer [§ 446] p 291 
(e) Conflicting Claims to Title [§ 447] p 292 
(f) Counterclaim [§ 448] p 292 
(g) Nonresidence [§ 449] p 293 
(3) Proceedings [§ 450] p 293 
4. Judicial Control and Review [§§ 451-453] p 294 
a. In General [§ 451] p 294 
b. Appeal [§§ 452-453] p 295 
(1) In General [§ 452] p 295 
(2) Proceedings on Appeal; Disposition [§ 453] p 295 
C. Statute of Limitations [§ 454] p 296 
D. Interest [§ 455] p 297 
E. Compromise and Adjustment [§ 456] p 298 
F. Payment [§ 457] p 298 


X. ACTIONS [§{ 458-503] p 299 


A. Capacity To Sue and Be Sued [§§ 458-468] p 299 
1. Capacity or Right To Sue [§ 458] p 299 
2. Liability and Consent of State To Be Sued [§§ 459-468] p 300 
In General [§ 459] p 300 
Consent by Constitutional and Statutory Provisions [§ 460] p 302 
Scope and Effect of Consent [§ 461] p 304 
Modification and Revocation of Consent [§ 462] p 306 
What Constitute Suits against States [§§ 463-468] p 307 
(1) In General [§ 463] p 307 
(2) Suits against State Officers and Agencies [§§ 464-467] p 307 
(a) In General [§ 464] p 307 . 
(b) For Unauthorized and Illegal Acts [§ 465] p 310 
(c) Yo Compel Performance of Legal Duties [§ 466] p 312 
(d) Nongovernmental Agencies and Corporations [§ 467] p 312 
(3) Suits Affecting Property in Which State Has or Claims Interest [§ 468] p 313 
B. Remedies and Rights of Action [§§ 469-473] p 315 
1. Of State [§§ 469-471] p 315 
a. In General [§ 469] p 315 
b. Necessity of Interest in Subject Matter of Suit [§ 470] p 316 
e. Right of Action as between State and State Officers, Agents or feds it ees p 
317 
2. Against States or State Officers [§§ 472-473} p 318 
a. In General [§ 472] p 318 
b. Conditions Precedent [§ 473] p 318 
C. Defenses in General [§§ 474-475] p 318 
1. In Actions by States [§ 474] p 318 
2. In Actions against States [§ 475] p 319 
D. Set-Off and Counterclaim [$$ 476-477] p 319 
1. In Actions by States [§ 476] p 319 
2. In Actions against States [§ 477] p 320 
E. Time To Sue, Limitations, and Laches [§ 478] p 320 
F. Jurisdiction and Venue [§ 479] p 321 
G. Authority To Institute or Defend Actions [§§ 480-483] p 322 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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1. In General [§ 480] p 322 
2. Scope of Authority and Power To Bind State [§ 481] p 323 
3. Mode of Questioning Authority [§ 482] p 324 
4. Discharge of Attorney [§ 483] p 324 
H. Parties and Name in Which Suit Should Be Brought [§§ 484-488] p 324 
1. In General [§§ 484-485] p 324 
a. Plaintiffs [§ 484] p 324 
b. Defendants [§ 485] p 325 
2. Name in Which Suit Should Be Brought [§ 486] p 326 
3. Joinder [§ 487] p 327 
4. Intervention and Substitution [§ 488] p 327 bs 
Process and Appearance [§ 489] p 327 “y 
Pleading [§§ 490-494] p 328 
1. In General [§ 490] p 328 
2. Corporate Character and Designation of State as Party [§ 491] p 328 
3. Complaint or Bill [§ 492] p 328: 
4. Demurrer [§ 493] p 329 
5. Amendments [§ 494] p 329 
Evidence [§ 495] p 329 
Trial [§ 496] p 330 
. Judgment [§§ 497-501] p 330 
1. Form and Contents [§ 497] p 330 
2. Operation and Effect [§ 498] p 330 
3. Vacating or Setting Aside [§ 499] p 330 
4, Revival [§ 500] p 331 
5. Execution and Enforcement [§ 501] p 331 
N. Appeal and Error [§ 502] p 332 
O. Costs [§ 503] p 332 


Set 


Sew 


CROSS REFERENCES 


Accounting between state and county see Counties § 292. International Law 33 C. J. p 384. 
Adverse possession: Tih beeen and intrastate commerce see Commerce 12 C. 


By state Tan Adverse. Possession § 486 5s Deas 

state ang see verse Possession 443-446, wiidial notice see Evidence 

an can 64 1903-1905. $8 1864, 1880, 1889, 1894, 
Citizenship ae cCitdeens 11 ae nh R. T72, Mandamus §§ 196-257. 

Constitutional Law 12 C. p 65 Militia 40 C. J. p 660. 

Discharge in eR Aaa | of nacht ave see Insolvency § 257. Ouo Warranto 51 C. J. p 307. 

District of Columbia 18 C. p 1353, State and public lands see Public Lands 50) Cy Japrsita. 
Escheat 21 C. J. p 847. Taxes see Taxation [37 Cyc 672]. 

Estoppel against see Estoppel §§ ere Territory see Territories [38 Cyc 191]. 

Garnishment of see Garnishment § Treaty see Treaties [38 Cyc 960]. 

Injunction against see tasancHon’ §§ 379-8903. United States [39 Cyc 689]. 


‘For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 1] As used in the American constitution, the 
word “state” excludes the signification attached to it 
by writers on the law of nations? and has a definite, 
fixed, certain legal® or technical meaning.t Although 
it may have some different and broader meaning 
when used in statutes and treaties of the United 


1. “Municipal corporation” distin- 
guished see Municipal Corporations § 


“Foreign state” see Foreign State 
26 C. J. p 889 text and notes 62, 63. 


2. Hepburn y. Elizey, 2 Cranch (U. 
S.) 445, 452, 2 L. ed. 332 [quot Downes 
v. Bidwell, 182 U. S. 244, 259, 21 S.Ct. 
770, 45 L. ed. 1088; U. S. v. Ames, 95 
F. 453, 456]. See to.same effect Cal- 
houn y. Calhoun, 2 S. C. 283. 


“The comprehensive sense of the 
word is, in the constitution, restrain- 
ed by thé subject matter.” Terry v. 
Olcott, 4 Conn. 442, 445. 


3. Ex p. Morgan, 20 F.° 298, 304, 
305. 


4 Wx p. Morgan, supra. 


District of Columbia as state see 
District of Columbia § 9 text and 
notes 65-68. 


Territories of United States as 
states see Territories [38 Cyc 193 
note 6]. 


5. Silver Bow County v. Davis, 139 
U.S. 438, 11 S.Ct. 594, 35 L. ed. 210 
Laff 6 Mont. 306, 12 PB. 688]; Houston, 
ete; R.. Co. v.. Inman. (Tex. :Ciw.. A.) 
134 S.W. 275. See Hidman y. Mar- 
tinez, 184 U. S.:°578, 22 S.Ct. 515, 46 
L. ed. 697 (recognizing the rule). 

7 


fa] For statutory provision to em- 
brace more, it must appear that the 
provision in question comes within 
some exceptional policy of the law. 
Porto Rico American Tobacco Co. v. 
Benedicto, 10 Porto Rico Fed. 374, 
384. 


6. Hepburn y. Elizey, 2 Cranch (U. 
$.) 445, 452, 2 L. ed. 332 [quot Downes 
v. Bidwell, 182 U. S. 244, 259, 21 S.Ct. 


- 470, 45 L. ed. 1088; U.S. v. Ames, 95 


F. 453, 456]; Porto Rico American 
Tobacco Co. v. Benedicto, 10 Porto 
Rico Fed. 374, 384. See Hidman v. 
Martinez, 184 U. S. 578, 22 S.Ct. 515, 
46 L. ed. 697; Calhoun v. Calhoun, 2 
S. C. 283 (both to same effect). 


* “The members of the American con- 

federacy only are the states contem- 
plated in the constitution.” Hepburn 
v. Ellzey, 2 Cranch (U. S.) 445, 452, 
2 L. ed. 332 [quot Downes v. Bidwell, 
182 U. S. 244, 259, 21 S.Ct. 770, 45 L. 
ed. 1088; U. S. v. Ames, 95 F. 453, 
456]. 

“The term ‘State’ when used in the 
Constitution of the United States is 
confined to a member of the Ameri- 
ean Confederacy.” Seton v. Hanham, 
R. M. Charet. (Ga.) 374. 


“In American constitutional law, 
the word State is applied to the sev- 
eral members of the American Un- 
ion.’ Cooley Const. Lim. p 1. 


“It means one of the common- 
wealths or political bodies of the 
American Union, and which, under 
the constitution, stand in certain 
specified relations to the national gov- 
ernment, and are invested as com- 
monwealths with full power, in their 
several ‘spheres, over all matters not 
expressly inhibited. This under- 
standing of a state started with the 


adoption of the articles of confeder- 


STATES 


I. DEFINITIONS} 
[By Aupert §. ABEL] 


ation, and was incorporated into the 
constitution, and, when used in that 
instrument must be under- 
stood to have this meaning. It is a 
political organization, having a chief 
executive who can make a requisition 
for extradition, and whose duty un- 
der the law is to obey one when made 
by one haying authority under the 
constitution and laws of the United 
States, that is meant.” Ex p. Mor- 
gan, 20 F. 298, 304. 


“One of the commonwealths which 
form the United States of America.” 
Bouvier L. D. [quot State v. Taylor, 
7S. D. 538, 5384, 64 N.W. 548). 


“The word ‘state’ as used in the 
constitution of the United States, has 
been uniformly construed to mean a 
constituent member or part of the 
federal union having an independent 
local governmental -organization.” 
Houston, ete., R. Co. v. Inman, (Tex. 
Civ. A.) 134. S.W. 275, 277. 


“The word ‘State’ in the Constitu- 
tion . . . refers to the States of 
the Union.” Metropolitan R. Co. v. 
District of Columbia, 132 U. S. 1, 9, 
10: S.Ct 19533; L. ed: 231: 


“The term state, aS used in the fed- 
eral constitution, contemplated this 
confederacy on'y.” Terry v. Olcott, 
4 Conn, 442, 445. 


[a] As used in Const. art. 2, § 1, 
providing for appointment of presi- 
dential electors, and requiring that 
each state shall appoint a.number of 
electors equal to the whole number 
senators and _ representatives, 
means the body politic and 
corporate. McPherson v. State Secre- 
tary, 92 Mich. 377, 52 N.W. 469, 31 Am 
SR 587, 16 LRA 475 [aff 146 U. S. 1, 
13 S.Ct. 3, 36 L. ed. 869]. 


[b] As used in provisions inhibit- 
ing state action.—‘‘When the Consti- 
tution speaks of a state, and inhibits 
the doing of certain things, it some- 
times includes under the term ‘state’ 
every instrumentality or agency of 
the state which presumes to act by 
authority of the state, and in other 
cases the action of the state in its 
sovereign or legislative character is 
alone referred to.’ Karem y. U. S., 
121 F. 250, 256, 57 CCA 486, 61 LRA 
437. 


Meaning of “state” in connection 
with due process clause of national 
constitution see Constitutional Law 
§ 961 text and notes 97, 98. 


Municipal ordinance as impairment 
by “state” of obligation of contract 
see Constitutional Law -§ 601. 


7, Widman v. Martinez, 184 U. S. 
578, 22 S.Ct. 515, 46 L.ed: 697; Ex=p. 
Morgan, 20 F. 2898, 304; Oviede v. 
Wells, 8 La. A. (Orleans) 44. And 
see cases infra this note. 


“There must be applied the general 
principle that the word ‘state’ as used 
ingithe Li. . laws of the United 
States technically refers to a member 
ef the American Union.” Porto Rico 
American Tobacco Co. v. Benedicto, 
10 Porto Rico Fed. 374, 384. 


“Beginning with the Constitution 
itself, and through the whole legisla- 
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States, when such construction is required by the 
context of the act or instrument, and is necessary to 
effectuate its evident purpose,® the term “state” is 
used as designating a member of the Union, in the 
constitution,® and, ordinarily, in the acts of con- 
gress’ and in the statutes of the several states ;® 


tion of more than one hundred years, 
State, as well as Congressional, the 
term “State,” when applied without 
qualification, ‘has uniformly been held 
to designate one of the political units 
of this Federal Republic. On the oth- 
er hand, when the reference has been 
to a Government or Territory beyond 
the jurisdiction of the United States 
the term invariably used has been 
Foreign State, Foreign Nation, For- 
eign Power, or Foreign ‘Territory. 
. . . The .courts have repeatedly 
held that the term “‘State’’ did not in- 
clude a Foreign State or Territory, or 
even a Territory of the United States. 
- . . And we have not been fur- 
nished with, nor do we ourselves 
know of, a single instance in which 
the contrary has been held.” Oviede 
v. Wells, 8 La. A. (Orleans) 44, 46. 


[a] “States of the Union.”—(1) 
“Ordinarily these terms would be held 
to apply to those political communi- 
ties exercising various attributes of 
sovereignty, which compose the Unit- 
ed States, as distinguished from the 
organized municipalities” (Geofroy v. 
Riggs,.133 U. S:-258, 268, 105S.Ct..295, 
383 L. ed. 642); (2) but under certain 
circumstances it is ‘necessary to hold 
that by ‘states of, the Union’ is meant 
all the political communities exercis- 
ing legislative powers in the country” 
(Geofroy v. Riggs, supra). 


‘[b] Rule applied.—(1) The word 
“state” as used in the inheritance tax 
law imposed by the law or revenue 
act upon property passing either by 
will or by the intestate law of any 
state or territory is not construed in 
a sense broad enough to include a 
foreign state or territory but is lim- 
ited to the states of the United 
States. Eidman y. Martinez, 184 U. S. 
578, 22 S.Ct. 515, 46 L. ed. 697. (2) 
As used in the Carmack Amendment 
in speaking of a shipment “from a 
point in one state to a point in anoth- 
er state,’ the term has reference only 
to the states of the Union and does 
not apply to shipments from a point 
in such state to a foreign point. 
Oviede v. Wells, 8 La. A. (Orleans) 
44; Hlouston, ete, R. Co. v. Inman, 
(Tex. Civ. A.) 184 S.W. 275. (3) The 
phrase “out of the jurisdiction of 
any particular state” in Act April 30, 
1790 § 8, dealing with piracy, means 
out of the jurisdiction of any of the 
states of the United States, and the 
fact that the acts prohibited occurred 
within the territorial jurisdiction of 
a foreign power does not take them 
out of its provisions. U. S. v. Pi- 
rates, 5 Wheat. (U. S.) 184, 5 L. ed. 
64. (4) To exclude or include terri- 
tories see Territories [38 Cye 193 note 
6]. (5) To exclude or include District 
of Columbia see District of Columbia 
§ 9 text and notes 65-68. 


8. See cases infra this note. 


[a] Rule applied to foreign na- 
tions.—(1) Where a statute required 
insurance companies aS a condition of 
doing business within a state to make 
a certain deposit with a state treas- 
urer or other officer of the state 
where the company is organized, the 
word “‘state’”’ was confined to the com- 
munities of the United States and did 
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however, as to these last there is other authority to 
In subsequent sections of this arti- 
cle, the term is used and is to be understood in the 
sense, above set out, of a member of the American 


the contrary.® 


union. 


In public law or general jurisprudence. The term 
is used in general jurisprudence and by writers on 
public law as denoting political society with an es- 


not include a foreign country. Em- 
ployers’ Liability Ins. Co. v. Insur- 
ance Comrs., 64 Mich. 614, 31 N.W. 
542. (2) Cal. Pen. Code § 789, pro- 
viding that the jurisdiction of a crim- 
inal action for stealing in another 
state or receiving stolen property 
knowing it to have been stolen and 
bringing the same into the state was 
in any county into or through which 
such stolen property had been 
brought, was limited to the states of 
the Union and such a statute did not 
apply to property stolen in Canada. 
Peo. v. Black, 122 Cal. 73, 54 P. 385. 
(3) Under N. Y. Code § 443 subd 5, 
providing for service of process out 
of the jurisdiction by an “attorney 
or counsellor at law duly qualified to 
practice in the state where such serv- 
ice is made,” considered in connection 
with Gen. Constr. L. § 47, providing 
that “The term state when used gen- 
erally to include every state of the 
United States, includes also every 
territory of the United States or the 
District of Columbia,’ Service in 
Newfoundland by a barrister duly li- 
censed to practice there was not suffi- 
cient. Fair v. Kenny, 103 Misc. 412, 
171 N.Y.S. 694. 


[b] Use in state constitutions or 
statutes as referring to whole or part. 
—(1) It has been said that, in gen- 
eral, at least, when the constitution 
speaks of the ‘“‘state,’’ the whole state 
in her political capacity and not her 
subdivisions is intended. Cass y. Dil- 
lon, 2 Oh. St. 607. (2) But counties, 
cities, and the like ‘have been held to 
be political subdivisions of the state 
included in the term “state,” which 
is the concrete whole, and to come 
within the provisions of the state con- 
stitution relating to appropriations 
by “‘state”’ action. State v. Levy Ct., 
17 Del. 597, 43 A. 522. (3) While the 
term has been said to be used some- 
times to designate the agencies em- 
ployed in administering the govern- 
ment and hence to include in its sig- 
nificance local as well as the proper- 
ly so-called state officers (Peo. v. 
Davenport, 91 N. Y. 574), (4) used in 
reference to the subject of taxation 
the term has been held to be general- 
ly employed in contradistinction to 
the term “local,” so that an act which 
is expressly described as being in- 
tended to raise a revenue for the state 
cannot be construed as covering the 
subject of the support for a local ob- 
ject, such as lighting the streets in 
a city by its municipal officers (Peo. 
v. Davenport, supra). (5) Under 
Rev. Code (1919) § 5279, providing 
that, when in disbarment proceedings, 
judgment is rendered against accus- 
ed, there may be included in the de- 
jcree a judgment in favor of “the 
state’ for all necessary disburse- 
ments, it has been held that the term 
included a county so as to permit re- 
covery by it of such expenses. In re 
Morrison, 43 S. D. 42, 177 N.W. 806. 


9. See cases infra this note. 


[a] Foreign nations.—(1) Under a 
statute exempting from _ taxation 
shares of stock in a corporation sit- 
uated in another state, where all its 
stock is taxed in such state, it was 
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arate!® or distinct! political community; 


[§ 1 


tablished government.!° So considered, “nation’’** 
and “ecommonwealth’’? have been employed as equiv- 
alent terms; and a “state” is defined as being a sep- 


15 


a body 


politict® or society of men united together for the 


held that the word ‘state’ applied to 
the foreign state as well as to one 
of the United States. Foster v. Ste- 
63 Vt. 175, 22 A. 78, 13 DRA 
(2) The provisions of Civ. Pract. 
Act § 1171, defining the relief avail- 
able to a successful plaintiff on a 
judgment rendered in another state, 
have been held applicable and com- 
prehensive to include the case of a 
plaintiff recovering judgment in a for- 
eign country, in view of the legisla- 
tive purpose as revealed by the con- 
text of the statute in question. Bois- 
sevain v. Boissevain, 129 Misc. 5, 
220 N.Y:S. 579. (3) A statute prohib- 
iting the sale of any lottery ticket, is- 
sued “from or under the authority of 
any other state whatsoever,” has been 
held to prohibit not merely the sale 
of such tickets as were authorized by 
any of the United States, but such as 
proceeded from any other sovereign- 
ty. Terry v. Olcott, 4 Conn. 442. 


10. Geofroy v. Riggs, 133 U. S. 258, 
268, 10 S.Ct. 295, 33 L. ed. 642; Porto 
Rico American Tobacco Co. v. Bene- 
dicto, 10 Porto Rico Fed. 374, 384. 


11. Cooley Const. Lim. p 1; Web- 
ster Int. D. [quot State v. Taylor, 7 
S. D. 533, 534, 64 N.W. 548]; Stand- 
ard D. [quot Boissevain y. Boissevain, 


W29s MASC ER (5 12200 NY Sal noid, Sibel 
O’Connor vy. State, (Civ. A.) 71 S.W. 
409, 410 (rev 96 Tex. 484, 73 S.W. 


1041)]. See Employers’ Liability Ins. 
Co. v. Insurance Comrs., 64 Mich. 614, 
381 N.W. 542, 543 (‘In one sense, na- 
tions are often, and properly, desig- 
nated as states’’). 


“The terms state or nation are used 
in the law of nations, as well as in 
common parlance, as imparting the 
same thing.” Cherokee Nation v. 
ae 5 Pet; (U.:S.) 1, 52, 8 L. ed. 


[a] “The term nation is more 
strictly synonymous with people, and 
while a single state may embrace dif- 
ferent.nations or peoples, a single na- 
tion will sometimes be so divided po- 


litically as to constitute several 
states.” Cooley Const. Lim. p 1. 
Indian nations as constituting 


states see Indians § 16. 
“Nation” see Nation 45 C. J. p 391. 


12. Standard D. [quot Boissevain 
v. Boissevain, 129 Misc. 5, 220 N-Y.S. 
579, 581; O’Connor v. State, (Civ. A.) 
71 S.W. 409, 410 (rev 96 Tex. 484, 73 
S.W. 1041)]. 


[a] In American municipal law, 
the term ‘‘commonwealth” has been 
held synonymous with “state” to the 
extent that, where the cognizors in a 
recognizance taken in a criminal pro- 
ceeding acknowledged themselves to 
owe the commonwealth of West Vir- 
ginia instead of the state of West 
Virginia, the recognizance is good. 
Seca Lambert, 44 W. Va. 308, 28 


[b] Republic or monarchy.—(1) 
“In its more enlarged signification, it 
includes all republics and govern- 
ments not monarchial; and even 
monarchies if they fall within the rea- 
son of its use.” Terry v. Olcott, 4 
Conn, 442. (2) “A republic, acknowl- 


purpose of promoting their mutual safety and ad- 
vantage by the joint efforts of their combined. 
strength;17 a political community organized under 


edged. as such by our own govern- 
ment, is an independent sovereign, 
power; in other words, a state, just 
as certainly, and in the Same sense, 
as a monarchy, limited or absolute.” 
Republic of Mexico v. De Araganoiz, 
12 N. Y. Super. 634, 637, 11 How.Pr. 
576. 


13. Silver Bow County v. Davis, 
139° U..8:438, 11 S:Ct-594, 7596, 35. da. 
ed. 210 [aff 6 Mont. 306, 12 P. 688]. 
See Metropolitan R. Co. v. District of 
Columbia, 132 U. S. 1, 9, 10 S.Ct. 19, 
33 L. ed. 231 (“A separate political 
community, in a certain sense .. « 
may be called a state’’). \ 


14. Hepburn y. Ellzey, 2 Cranch 
(U. S.) 445, 452, 2 L. ed. 332 [quot 
Downes vy. Bidwell, 182 U. S. 244, 259, 
21 S.Ct. 770, 45 L. ed. 1088]. 


15. See cases supra notes 13, 14; 
and infra this note. . 


[a] Similar definition.—‘“‘A com- 
munity or assemblage of men.’ Le- 
high Valley R. Co. vy. Russia, 21 F. 
(2a) 396, 400. 


16. Penhallow v. Doane, 3 Dall. 
€COLFSD* 54779310 a eds Jo Ue dneere: 
Pfahler,) 150 Cal> 271;° 274,988) Be 270; 
11 LRANS 1092, 11 AnnCas 911; Me- 
Pherson vy. State Secretary, 92 Mich. 
377, 52 N.W. 469, 470, 31 AmSR 587, 
16 LRA 475 [aff 146 U.;S. 1,13 Set. 
3, 86 L. ed. 869]; Black L. D. [quot 
State vy. Field, 31 N. M. 120, 241 P. 


1027]; Bouvier L. D. [quot State v. 
Taylor ia. 9. Dip bdeys bo 7 OseINEvi 
548]; Webster Int. Dict. [quot Mon- 


tana Auto Finance Co. vy. British, etc., 
Fire Ins. Soc., Ltd., 72 Mont. 69, 232 
P. 198, 199,:.36 ALR, 14955 “State iv. 
Taylor, 7 S. D. 533, 534, 64 N.W. 548]; 
Cooley Const. Lim. p 1; Vattel Ly. 
Nat. § 1 [quot Keith v. Clark, 97 U, 
S. 454, 459, 24 L. ed. 1071; Thomas v. 
Taylor, 42 Miss. 651, 706, 2 AmR 625° 


(aff 22 Wall. (U. S.) 479, 22 L. ed. 
789)]. 

{a] Similar definitions—(1) “A 
political body.’ Webster Int. D., 
[quot Montana Auto Finance Corp. vy. 
British, ete. “Wh. Ins: Soc.; 7 kitds ier 
Mont. 69, 232 “RP. -198, 199,- 36 ALR: 
1495]. (2) “The whole people united 


in a_body politic.” Brown y. State, 
5 Colo. 496, 499 [motion gr 106 U. S, 
OB alec StCte 1762 7 adh eae aie eo 
“The whole people united into one 
body politic.” Union Bank y. Hill, 3 
Coldw. (Tenn.) 325, 330. 


17. State v. Taylor, 7 S. D. 533, 
534, 64 N.W. 548; Vattel L. Nat. § 1 
[quot Keith v. Clark, 97 U. S. 454, 459, 
24 lL. ed. 1071; Thomas y. Taylor, 42 
Miss. 651, 706, 2 AmR 625 (aff 22 
Wall. CU. S:) 479, 22. a, .eds Foals 


Cooley Const. Lim. p 1} 

{a] Similar definitions —(1) “A 
+ . . society of men united togeth- 
er for the purpose of their mutual 
safety and advantage by the joint ef- 
forts of their combined strength.” 
Black L. D. [quot State y. Field, 31 
N., Ma 120," 241) Po. NORIO LOA Cie Cap) 
“Cicero and subsequent public jurists 
define a state tobea . . . society 
of men united together for,the pur- 
pose of promoting their mutual safe- 
ty and advantage by their combined 


‘ mn et 
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a distinct government, recognized and conformed to 


by the people as supreme.!8 


As connoting people, territory or government the 
’ word “state” has various meanings!® and is used in 
Sometimes the term describes a 


various senses.?° 


‘ 


SUureng thn Keith svi. Clark,- 97) U.S: 
454, 459, 24 L. ed. 1071. (3) “The 
whole people embraced'in a prescrib- 
ed territory, united into one body 
politic, for the purpose of mutual 
protection, and security from wrong 
and violence within and from without 
its borders.” Wabash, etec., R. Co. v. 
Peo., 105 Ill. 236, 240 [rev 118 U. S. 
5b7, S.Ct. .4, 30° Li. -ed 244]. «((4) “A 
body of men united together to pro- 


cure their mutual safety and advan- 


tage, by means of their union.” Cher- 
okee Nation y. Georgia, 5 Pet. (U. S.) 
1, 52, 8 L. ed. 25. (5) “A complete 
body of free persons united together 
for their common benefit, to enjoy 
peaceably what is their own, and to 
do justice to others.’ Chisholm v. 
Georgia, 2 Dall. (U. S.) 419, 455, 1 L. 
ed. 440 [quot Rosenberg v.U. S. Ship- 
ping Bd., 295 F. 372, 375]. (6) “A po- 
litical society organized by the com- 
mon consent of the ,inhabitants of a 
certain territory for purposes of mu- 
tual protection and defense, and ex- 
ercising whatever powers are neces- 
Sary to that end.” Peo. v. Martin, 38 
Mise: 67, 69, 76 N.Y:S: ‘953° (rev 77 
App. Dive) 396)°79: INSY.S2 9340, 17 NZ. 
i, 150) [eit Cooley Const. Lim. p 


18. Standard D. [quot Boissevain 
v. Boissevain, 129 Misc. 5, 220 N.Y.S. 
579, 581; O’Connor y. State, (Civ. A.) 
71 S.W. 409, 410 (rev 96 Tex. 484, 
73 S.W. 1041)]. 


[a] Similar definitions.—(1) “A 
political community organized under 
a distinct government recognized and 
conformed to by its citizens and sub- 
jects as the supreme power.” The 
bucy H., 235 F. 610, 614. ° (2) “The 
whole body of people united under 
~one government whatever may be the 
form of the government.” Webster 
Int. D. [quot Montana Auto Finance 
Corp. v. British, ete. F. Ins. Soc., 
Ltd., 72 Mont. 69, 232 P. 198, 36 ALR 
1495; State v. Taylor, 7 S. D. 5338, 534, 
64 N.W. 548]. 


19. Silver Bow County v. Davis, 6 
Mont. 306, 12 P. 688, 690 [aff 139 U.S. 
438, 11 S.Ct. 594, 35 L. ed. 210]. 


20. Union Bank v. Hill, 3 Coldw. 
(Tenn.) 325, 330. See Texas v. White, 
25 Tex. 465, 7 Wall. (U. S.) 700, 720, 
19 L. ed. 227 (“It would serve no use- 
ful purpose to attempt an enumera- 
tion of all the various senses in which 
it is used’’). 


21. Texas v. White, supra; In re 
Pfahler, 150 Cal. 71, 88 P. 270, 274,) 
11 LRANS 1092; Brown vy. State, 5 
Colo. 496 [motion gr 106 U. S. 95, 1 
S.Ct. 175, 27 L. ed. 132]; Thomas v. 
Taylor, 42 Miss. 651, 702, 2 AmR 625 
[aff 22 Wali. (U. S.) 479, 22 L. ed. 
789). 


“In its most enlarged sense, it 
means the people composing a partic- 
ular nation or community; and in 
this sense ‘the State’ means the whole 
people united into one body politic, 
and ‘the State’ and ‘the people of the 
State’ are equivalent expressions.” 
Union Bank y. Hill, 3 Coldw. (Tenn.) 
325, 33.0; 


“While the phrase ‘the people of 
the state of New York’ is the usual 
and accepted one to designate the 
sovereign, and the phrase ‘the state 


of New York’ usually refers to the 


political subdivision or entity, I ap- 
[59 C. J.—2] 


STATES 


[59 C.J.] 17 


people or community of individuals;?1 often it de- 


notes only the territorial region inhabited by such 


prehend they might under certain cir- 
cumstances be used interchangeably.” 
Pickell v. Utica, 146 N.Y.S. 31, 32. 


“A distinction was taken at the bar 
between a state, and the people of a 
state. It is a distinction I am not 
capable of comprehending. By a 
state forming a republic (speaking of 
it as a moral person), I do not mean 
the legislature of the state, the ex- 
ecutive of the state or the judiciary, 
but all the citizens which compose 
that state, and are, if I may so ex- 
press myself, integral parts of it; all 
together forming a body politic. Sup- 
pose, a state to consist exactly of 
the number of 100,000 citizens, and it 
were practicable for all of them to 
assemble at one time and in one 
place, and that 99,999 did actually as- 
semble: the state would not be, in 
fact, assembled. Why? Because the 
state, in fact, is composed of all the 
citizens, not of a part only, however 
large that part may be, and one is 
wanting.” Penhallow v. .Doane, 3 
Dall.) CUsS.)4545 93). t T;-ed. 507. 


[a] Style of process.—(1) Where, 
under a constitutional provision, 
process is to run in the name of the 
“People of the State of Colorado,” a 
complaint entitled “The State of Colo- 
rado, Plaintiff,’ has been held good, 
as ‘“‘the state’ and “the people of the 
state’ are equivalent expressions, 
the “‘state’’ meaning ‘“‘the whole peo- 
ple united in a body politic.” Brown 
v. State, 5 Colo. 496 [motion gr 106 
WS be ha S.Ota no wicker ede toe le 
But see Forbes v. Darling, 94 Mich. 
621, 54 N.W. 385 (holding that a con- 
stitutional requirement that process 
run “In the Name of the People of 
the State of Michigan” was not satis- 
fied by process styled ‘‘State of Mich- 
igan, The Cireuit Court for the Coun- 


ty of Newaygo, in Chancery’). (2) 
Generally see Process § 30. 
{[b] Distinction recognized.—(1) 


“Tt may be said that the inhabitants 
make the state; nevertheless the state 
in its political organization is entire- 
ly different and distinct from the in- 
habitants: who may happen to reside 
therein.” State v. Boyd, 31 Nebr. 682 
48 N.W. 739, 51 N.W. 602 [rev 143 U. 
S235, 12) S:Ct/5375; 365 io." eds 103}: 
(2) “Nor do the people constitute the 
state, though it exists for their ben- 
efit, and is maintained by their means 
A people without any political organ- 
ization, without any government, is 
not a state. The people are only an 
element of the state. When within 
prescribed territorial limits, they ef- 
fect a political organization, and es- 
tablish a government, a state arises.” 
State v. Young, 29 Minn. 474, 9 N.W. 
737. (3) Although everything else is 
subordinate to the state, the state 
is itself subordinate to the people. 
Chisholm v. Georgia, 2 Dall. (U. S.) 
419, 1 L. ed. 440. 


22. Texas v. White, 7 Wall. (U. 
S.) 700, 720, 19 L. ed. 227. See Rees 
vy. Steam-boat Gen. Terry, 3 Dak. 155, 
13 N.W. 533, 537 (where the court 
said, by way of dictum, that, as used 
in cases relating to the home port of 
a vessel, the word “state” referred to 
the jurisdiction and not merely to a 
sovereignty, and could not have 
greater significance than the word 
“jurisdiction,” “county,” or ‘‘territo- 
BS) 


a community ;?? not infrequently it is applied to the: 
government under which the people live;?? at other: 
times it represents the combined idea of people, ter-. 


“Tt sometimes means the separate: 
sections of territory occupied by the: 
political societies within each.” 
Thomas y. Taylor, 42 Miss. 651, 702,. 
2 AmR 625 [aff 22 Wall. (U. S.) 479,. 
22 L. ed. 789]. 


‘The word State . . . in one 
sense . . . Signifies the territory 
inhabited by the people.” State v. 
Wilmington City, 3 Del. 294, 300 [quot 
Toe v. Rose, 132 Ga. 288, 64 S.H. 84, 


“The section of territory occupied 
by a state, as the state of Pennsyl- 


vania.” Bouvier L. D. [quot State v. 
Ee 4 §. 'D. 5383, 534, 64 N.W. 


“It may mean a place.’ Silver 
Bow County v. Davis, 6 Mont. 306, 
12 P. 688, 690 [aff 139 U. S. 488, 12% 
S-Ct.' 594,235 Leds 2210]. 


[a] “Office in the state” appearing 
in a state constitutional provision 
prescribing qualifications for civil 
office refers not to office in the ter- 
ritorial limits or region constituting 
the state in a geographical sense, but 
to office in the frame of government 
or political organization which it is: 
the object of the constitution to es- 
tablish, that is, in the state in its: 
connotation of a body politic or form. 
of government. State v. Wilmington. 
City, 3 Del. 294; Long y. Rose, 132° 
Ga. 288, 64 S.E. 84, 85. 


23. Texas v. White, 7 Wall. (U.. 
ree 700,.720, 19 Li. ed. 227%, 25 Tex. 


“It is also sometimes used to desig-- 
nate the agencies employed in ad- 
ministering the government.” Peo. 
v. Davenport, 91 N. -Y. 574, 591. 


“Sometimes «=. fit. meansh 
. . . the political governments es-- 
tablished by those societies.”” Thom-- 
as v. Taylor, 42 Miss. 651, 702, 2 AmR. 
625 [Laff 22 Wall. (U. S.) 479, 22 L.. 
ed. 789]. 


“There is a more limited sense in 
which the word is used, expressive: 
merely of the position or actual or- 
ganization of the legislative, exeeu-- 
tive, and judicial powers.” Union: 
Bank vy. Hill, 3 Coldw. (Tenn.) 325,. 
330. 


{a] Distinction recognized.—(1) 
“The distinction between the govern-- 
ment of a State and the State itself 
is important, and should be observed. 
In common speech and common ap- 
prehension they are usualiy regarded 
as identical; and as ordinarily the: 
acts of the government are the acts 
of the State, because within the lim-- 
its of its delegation of power, the: 
government of the State is generally 
confounded with the State itself, and 
often the former is meant when the 
latter is mentioned. The State itself’ 
is an ideal person, intangible, invisi- 
ble, immutable. The government is: 
an agent, and, within the sphere of-* 
the agency, a perfect representative; 
but outside of that, it is a lawless 
usurpation.’ Poindexter vy. Green- 
how, 114 U. S. 270, 290, 5 S.Ct. 903, 29 
L. Ed. 185 [quot Grunert v. Spalding,. 
104->Wis. 7193; 7-80- Naw. 5897. > 3@) 
“In thus speaking of the state, we: 
mean, not the Legislature of the 
state, or the executive, or the judi-- 
ciary, but the entire body of the peo- 
ple, who together form the body pol-- 
itic, known as the ‘state.’” In re 
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ritory, and government;** but in all these senses the 
primary conception is that of a people or communi- | 


by” 


STATES 


(tee ues 


As person or corporation viewed in its aspect of a 
social unit or of a governmental organization, a state 
is a corporate body;?° a person.?? 


II. POLITICAL STATUS AND RELATIONS 


[By Aupert §. ABEL] 


[§ 2] A. Sovereignty of States.2® The authorities | several states were ever fully and strictly sover- 


are not in aecord on the proposition as to whether the 


Pfahler, 150 Cal. 71, 88 P. 270, 274, 
11 LRANS 1092, 11 AnnCas 911. (3) 
“A state is a community or assem- 
blage of men and the government the 
political agency through which_ it 
acts in international relations.” lLe- 
high Valiey R. Co. v. Russia, 21 F. 
(2d) 396, 400. 


“Office in the state” as office in gov- 
ernment see infra § 93. 


“Government” see 28 C. J. p 749. 


24, Texas v. White, 7 Wall. (U. 
S.) 700, 720, 19 L. ed. 227. See Wa- 
bash, ete., R. Co. v. Peo., 105 Ill. 236. 
240 [rev 118 U.-S.0557, 7-S.Ct. 4, 30 
L. ed. 244] (similar statement). 


“The term ‘State’ is used to desig- 
nate the whole body politic, compris- 
ing the people and its territorial ju- 
risdiction.’’ Peo. v. Davenport, 91 N. 
W. 574,591. 


“Tt may mean an organized politi- 
cal community.” Silver Bow County 
v. Davis, 6 Mont. 306, 12 P. 688, 690 
[aff 139 U. S. 438, 11 S.Ct. 594, 35 L. 
ed. 210]. 


[a] “In the Constitution the term 
state most frequently expresses the 
combined idea of people, ter- 
ritory, and government. A state, in 
the ordinary sense of the Constitu- 
tion, is a political community of free 
citizens, occupying a territory of de- 
fined boundaries and organized under 
a governnient sanctioned and limited 
by a written constitution, which 
forms the distinct and _ greater 
political unit, which that Constitution 
designates as the United States and 
makes of the people and states which 
compose it one people and one coun- 
try.” Texas v. White, 7 Wall. (U. 
8S.) 700, 721, 19 L. ed. 227 [quot Mc- 
Pherson v. State Secretary, 146 U. S. 
DW ABESCt.35465386: Lined. 869. (afti92 
Mich. 377, 52 N.W. 469, 31 AmSR 587, 
16 LRA 475) (from ‘A state in the 
ordinary sense’ to “the consent of 
the governed’); Pennywit v. Foote, 
27 Oh. St. 600, 621, 22 AmR 340]. 


25. Texas v. White, 7 Wall. 700, 
720, 19 L. ed. 227, 25 Tex. 465, 595. 


“The people, in whatever territory 
dwelling, either temporarily or per- 
manently, and whether organized un- 
der a regular government, or united 
by looser and less definite relations, 
constitute the state.” Texas v. 
White, supra. 


“The primary and leading sense in 
which the term state is used is’ that 
of the body politic.” State v. Wil- 
mington City, 3 Del. 294, 300 [quot 
zene v. Rose, 182 Ga. 288, 64 S.H. 84, 

oj. 


26. Poindexter v. Greenhow, 114 U. 
S. 270, 288, ® S.Ct. 903, 913, 29 L. ed. 
185; McPherson v. State Secretary, 
92 Mich. 377, 52 N.W. 469, 470, 31 
AmSR 587, 16 LRA 475 [aff 146 U. S. 
1, 13 S.Ct. 3, 86 L. ed. 869]; Peo. v. 
Penneey 56 Misc. 160, 107 N.Y.S. 406, 


“All states whatever are corpora- 
tions.” Chisholm v. Georgia, 2 Dall. 
(U. S.} 419, 468, 1 L. ed. 440. 


[a] State as “corporation.’”’—(1) 
Where list of corporate bodies and of 
persons entitled to a particular stat- 
utory measure of damages for certain 
torts did not include the state, the 
latter was not to be regarded as In- 
cluded within the provisions of the 
statute. Peo. v. Bennett, 56 Misc. 
160, 107 N.Y.S. 406. (2) The state 
has been held a body politic and not 
an association, society, or corporation 
within the meaning of a statute mak- 
ing property of any association, so- 
ciety, or corporation the subject of 
embezzlement (State v. Bancroft, 22 
Kani 1703s State, visTaylor,= (2 Sar: 
533, 64 N.W. 548), (3) and has been 
held to be not even a public corpora- 
tion in that sense (State v. Taylor, 
supra). (4) The state is not a cor- 
poration within the provisions of Act 
Congr. July 2, 1890 § 7 [26 St. 409 
ec 647], allowing recovery of damages 
against any “corporation” creating or 
maintaining a monopoly. Lowen- 
stein v. Evans, 69 F. 908. (5) A state 
is a.corporation within the meaning 
of 1 Rev. St. p 768, dealing with the 
matter of who may be payees of 
promissory notes and declaring that 
the word ‘‘person” used in that con- 
nection shall extend to include cor- 
porations. Indiana v. Woram, 6 Hill 
(N. Y.) 33, 40 AmD 3878. (6) Gener- 
ally see Corporations § 1 note l. 


27. Poindexter v. Greenhow, 114 U. 
S. 270, 5 S.Ct. 903, 914, 29 L. ed. 185; 
Chisho'm v. Georgia, 2 Dall. (U. S.) 
419, 455, 1 L, ed. 440; Rosenberg v. 
U.S. Shipping |Bd., 295.F..372, 375; 
Republic of Mexico v. De Araganoiz, 
12 N. Y. Super. 634, 637, 11 HowPr 
576; Grunert v. Spalding, 78 N.W. 606 
[rev reh 104 Wis. 1938, 80 N.W. 589]. 


“Wyery state is a person, an artifi- 
cial person, in a more extensive and 
far higher sense than an ordinary 
corporation.’ Republic of Mexico v. 
De Araganoiz, 12 N. Y. Super. 634, 
637, 11 HowPr 576. 


“The state . . . is an ideal per- 
son, intangible, invisible, immutable.” 
Poindexter v. Greenhow, 114 U. S. 
270; ~ 5 Si Ct. 903) 914) | 299 Tas ede 185 
[quot Grunert v. Spalding, 78 N.W. 
606, 613 (rev reh 104 Wis. 1938, 80 
N.W. 589)]. 


“Such a society has her affairs and 
her interests. She deliberates and 
takes resolutions in common, thus be- 
coming a moral person who possesses 
an understanding and a will peculiar 
to herself, and is susceptible of obli- 
gations and rights.” Vattel L. Nat. 
§ 1 [quot, Keith vy. Clark, 97 U. S. 454, 
460, 24 L. ed. 1071; Republic of Mex- 
ico v. De Arangoiz, 12 N. Y. Super. 
634, 687, 11 HowPr 576]. See to 
same effect Cherokee Nation v. Geor- 
es bi Peta @UeS:)- Aye 52) ~ Siern ed, 


“Tt is an artificial person. 
affairs and its interests: it has its 
rules; it has its rights: and it has 
its obligations. It may acquire prop- 
erty distinct from that of its mem- 
bers; it may incur debts to be dis- 
charged, out of the public stock, not 
out of the private fortunes of indi- 


It has its 


eign;2° but, whatever may have once been their 


viduals. It may be bound by con- 
tracts; and for damages arising from 
the breach of those contracts.” . Chis- 
holm v. Georgia, 2 Dall. (U. S.) 419, 
455, 1 L. ed. 440 [quot Rosenberg v. 
U. S. Shipping Bd., 295 F. 372, 375). 


As included in term “person” see 


“Person” § 1 text and note 5. 


Status of state as “Citizen:” 


Generally see Citizens § 1 text and 
note 13. 


Within provisions of removal] stat- 
utes see Removal of Causes § 126. 


23. “Sovereignty” defined see In- 
ternational Law, § 16, text and note 
78. 


29. See cases infra this note. 


[a] Existence of sovereignty de- 
nied.—(1) “Sovereignty in its full 
sense imports the supreme, absolute, 
and uncontrollable power by which 
any independent state is governed; 
and, although the states of the Un- 
ion were called sovereign and inde- 
pendent states under the Declaration 
of Independence, they were never in 
their individual capacity strictly so, 
because they were always, in respect 
to some of the highest powers of sov- 
ereignty, subject to the control of a 
common authority, and were never 
separately recognized or known as 
members of the family of nations.” 
State v. Dixon, 66 Mont. 76, 86, 213 P. 
227. (2) “In every government, 
whether it consists of many states, 
or a few, or whether it be of a fed- 
eral or consolidated nature, there 
must be a supreme power or will. 

. . If it be asked, in whom, dur- 
ing our revolution war, was lodged, 
and by whom was exercised, this su- 
preme authority? No one will hesi- 
tate for an answer. It was lodged in, 
and exercised by, congress; it was 
there or nowhere; the states individ- 
ually did not, and with safety could 
not, exereise it. . . . The danger 
being imminent and common, it be- 
came necessary for the people or col- 


onies to coalesce and act in concert, 


in order to divert or break the vio- 
lence of the gathering storm; they 
accordingly grew into union, and 
formed ene great political body, of 
which congress was the directing 
principle and soul. As to war and 
peace, ‘and their necessary incidents, 
congress, by the unanimous voice of 
the people, exercised exclusive juris- 
diction and stood, like Jove, amidst 
the deities of old, paramount and su- 
preme. The truth is, that the states, 
individually, were not known nor rec- 
ognized as sovereign, by foreign na- 
tions, nor are they now; the states col- 
lectively under congress, as the con- 
necting point or head, were acknowl- 
edged by foreign powers as sovereign, 
particularly in that acceptation of 
the term, which is applicable to-all 
great national concerns, and in. the 
exercise of which, other sovereigns 
would be more immediately interest- 
ed.” Penhallow vy. Doane, 3 Dall. 54, 
80, 195-FL Cas. ONos 165925." 19 ered! 
507. (3) “The different colonies hay- 
ing passed directly from England to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the Continental Congress and the Ar- 
ticles of Confederation, without ever 
having been recognized as members 
of the family of nations, and thence, 
with the exceptions of Rhode Island 
and North Carolina, which for a time 
withheld their assent from™“the Con- 
stitution, directly into the United 
States as formed under the Constitu- 
tion, without any lapse or interval, 
and all of the new states, except 
Texas which was an independent na- 
tion annexed to the Union, having 
been formed from territories of the 
Union, none of the states except the 
three named, have ever been in the 
strict sense sovereign.” Cooley 
Const. Lim. pp 9, 10. 


[b] Existence of sovereignty rec- 
ognized.—(1) ‘Prior to the adoption 
of the Federal Constitution, the re- 
spective States possessed unlimited 
and unrestricted sovereignty.’’ Blair 
v. Ridgely, 41’ Mo. 63, 175, 97 AmD 
Meeo Ge) bt.) 53... 2, Lthe’ state] 
- . . has bound itself by compact 
with the other sovereign states not 
to exercise certain of its sovereign 
rights, and ‘has conceded these to the 
Union, but in every other respect it 
retains all its sovereignty which ex- 
isted anterior to and independent of 
the Union.” Lowenstein v. Evans, 69 
F, 908, 911. (3) “Before the adoption 
of the constitution, the States pos- 
sessed respectively all the attributes 
of sovereignty.” Thurlow v. Massa- 
chusetts, 5 How. (U. S.) 504, 587, 12 
L. ed. 256. (4) “Prior to the forma- 
tion of the federal constitution, the 
states were sovereign in the absolute 
Sense of the term. They had estab- 
lished a certain agency, under the Ar- 
ticles of Confederation, but this 
agency had little or no power beyond 
that of recommending to the states, 
the adoption of certain measures. It 
could not be properly denominated a 
government, as it did not possess the 
power of carrying its acts into ef- 
fect.” Spooner v., McConnell, 22 F. 
Cas. No. 13,245, 1 McLean 337. (5) 
“Prior to the formation of the fed- 
eral Constitution the states were sov- 
ereign in the full absolute sense of 
the term.” Ex p. Guerra, 94 Vt. 1, 
110 A. 224, 226, 10 ALR 1560. (6) 
“The federal government .. . 
- never had any general totality of sov- 
ereignty, as the states originally 
had.” American Coal Min. Co. v. Indi- 
ana Special Coal, etc., Commn., 268 F. 
563, 569 [appeal dism 258 U.S. 6382, 42 
S.Ct. 273, 66 L.Ed. 801]. (7) “Previ- 
ous to the adoption of of our present 
constitution, the several states must 
have been considered separate and 
independent sovereignties. The old 
articles of confederation ex vi term- 
ine, were nothing more than a league 
or treaty, by which so many sovereign 
and independent states had agreed to 
act together for certain specific pur- 
poses.” Dunean yv. Course, 8 S.C. L. 
100, 101. (8) ‘The original States 
were sovereign and independent 
States before the compact of Union 
was formed.” Hill v. Boyland, 40 
Miss. 618, 631. 


vs 

30. New Hampshire y. Louisiana, 
108 U. S. 76, 2 S.Ct. 176, 27 L. ed. 656; 
Chishelm v. Georgia, 2 Dall. (U. S.) 
419, 1 Lz ed. 440; Penn v. Tollison, 26 
Ark. 545; Thomas v. Taylor, 42 Miss. 
651, 2 AmR 625 [aff 22 Wall. (U. 8.) 
479, 22 L. ed. 789]; State v. Dixon, 
66 Mont. 76, 213 P. 227; Cooley Const. 
Lim. p 10. See In re Hughes, 61 N. 
CG. 57, 72 (“Our State is not an inde- 
pendent nation but is a member of 


status; it is settled that, having entered into the 
Union, they are not now possessed of external sov- 
ereignty ;°° on the other hand, subject to the restric- 
tions imposed by, or arising from, the federal con- 


STATES 


ye Union”). And see cases infra § 


“All the rights of the States as in- 
dependent nations were surrendered 
to the United States. The States are 
not nations, either as between them- 
Selves or toward foreign nations. 
They are sovereign within their 
spheres, but their sovereignty stops 
short of nationality. Their political 
status at home and abroad is that of 
States in the United States. They 
can neither make war nor peace with- 
out the consent of the national gov- 
ernment. Neither can they except 
with like consent ‘enter into any 
agreement or compact with another 
state.’’”” New Hampshire v. Louisi- 
ana, 108 U. S. 76, 90, 2 S.Ct. 176, 27 
L. ed. 656. 


“The sovereign power of the Unit- 
ed States in the family of nations is 
vested exclusively in the United 
States government.” State v. Dixon, 
66 Mont. 76, 86, 213 P. 227. 


“Internal” and “external” sover- 
eignty distinguished see Internation- 
al Law § 16 text and notes 79-84. 


31. U. S.—Pennoyer v. Neff, 95 U. 
S. 714, 24 L. ed. 565; Crapo v. Keely, 
16 Wall. 610, 21, L. ed. 430 [rev 45 N. 
Y. 86]; Buffington vy. Day, 11 Wall. 
113, 20 L. ed. 122; Texas v. White, 
7 Wall. 700,19 L. ed. 227; Lane Coun- 
ty v. Oregon, 7 Wall. 71, 19 L. ed. 
101; Kentucky v. Dennison, 24 How. 
66, 16 L. ed. 717; Ableman vy. Booth, 
21 How. 506, 16 L. ed. 169; Ohio L. 
Ins., etc., Co. vy. Debolt, 16 How. 416, 
14 L. ed. 997; Thurlow v. Massachu- 
setts, 5 How. 504, 12 L. ed. 256; U.S. 
Bank v. Daniel, 12 Pet. 32, 9 L. ed. 
989; Chisholm v. Georgia, 2 Dall. 419, 
1 L. ed. 440; Gerber v. Schofield, 43 
F.(2d) 222 [rev on other grounds 43 
F.(2d) 225]; In re C. A. Taylor Log- 
ging, ete., Co., 28 F.(2d) 526; Ameri- 
can Coal Min. Co. v. Indiana Special 
Coal. ete., Commn., 268 F, 563 [appeal 
dism 258 U. S. 632, 42 S.Ct. 273, 66 L. 
ed. 801]; Moore v. McGuire, 142 F. 
787 [rev on other grounds 205 U. S. 
214, 27 S.Ct. 483, 51 L. ed. 776]; Low- 
enstein v. Evans, 69 F. 908; Spooner 
v. McConne'l, 22 F. Cas. No. 13,245, 
1 McLean 337. See New Hampshire 
v. Louisiana, 108 U. S. 76, 2 S.Ct. 176, 
27-1. ed: 656; UU, S..iv. Fox, 94. U.S. 
315, 24 L. ed. 192 (both recognizing 
the rule). 


Cal.—Peo. v. Coleman, 4 Cal. 46, 60 
AmD 581. 


Colo.—Peo. vy. Tool, 35 Colo. 225, 86 
P. 1224, 229,231, 117) AmSR 198, 6 
LRANS 822. 


Ind.—Central Union Tel. Co. v. In- 
dianapolis Tel. Co., 189 Ind. 210, 126 
N.E. 628. 


Miss.—State v. Cunningham, 102 
Miss. 237, 59 So. 76, AnnCas1914D 
182; Hill v. Boyland, 40 Miss. 618. 


Mo.—Blair v. Ridgely, 41 Mo. 63, 
97 AmD 248. 


N. Y.—Hanna y. Lichtenhein, 225 
N. Y. 579, 122 N.E. 625; McDonald v. 
Mallory, 77 N. Y. 546, 7 AbbNCas 84, 
33 AmR 664; Warn y. Easton, etc., 
Co., 2 N.Y¥.S. 620; Livingston v. Van 
Ingen, 9 Johns. 507. 


N. C.—In re Chase, 195 N. C. 
141 S.E. 471 [cert den 278 U. S. 
49 S.Ct. 9, 73 L. ed. 529]. 


N. D.—State v. Hanson, 16 N. D. 
347, 113 N.W. 3871 [rev on_ other 
grounds 215 U. S. 515, 30 S.Ct. 179, 


143, 
600, 
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stitution, the states do possess internal sovereignty, 
or, at least, the right to many of the attributes of 
internal sovereignty,*1 and so they are frequently 


54 L. ed. 307]. 


Oh.—Fidelity, ete, Co. v. Union 
Sav. Bank Co., 119 Oh. St. 124, 162 
Pee 420 [aff 29 Oh. A. 154, 163 N.B. 


Pa.—Com.  v. 
Bank, etc., Co., 
379. 


ae C.—Duncan v. Course, 8 S.C. L. 


Kee enere Bank y. Hill, 3 Coldw. 
oO. 


Easton First Nat. 
303 Pa. 241, 154 A. 


Vt.—Ex p. Guerra, 94 Vt. 1, 110 A. 
224, 10 ALR 1560. 


Va.—Warder v. Arell, 2 Va. 282, 1 
AmD 488. 


Wash.—Jones v. Reed, 3 Wash. 57, 
27 P. 1067. : 


Wyo.—State v. 
223, 231 P.' 683. : 


See Flexner vy. Farson, 268 Ill. 435, 
436, 109 N.E. 327, AnnCas1916D 810 
[aff 248.U. S. 289, 39 S.Ct. 97, 63 L. 
ed. 250] (“The several states of the 
Union are not in every sense inde- 
pendent, as many of the rights and 
powers which originally belonged to 
them are now vested in the Federal 
government under the constitution, 
but they possess and exercise the au- 
thority of independent states except 
in so far as limited by that constitu- 
tion”); In re Wehlitz, 16 Wis. 443, 84 
AmD 700 (recognizing the rule). 


[a] Tenth Amendment to United 
States constitution providing that 
“the powers not delegated to the 
United States by the Constitution, nor 
prohibited by it to the States, are re- 
served to the States respectively, or 
to the people” has been invoked as a 
basis or a confirmation of State sov- 
ereignty. Buffington v. Day, 11 Wall. 
(U.S) 113,20 ;.L .ed.5. 4224 Blair iv. 
Ridgely, 41 Mo. 63, 97 AmD 248; Liv- 
ingston v. Van Ingen, 9 Johns. (N. 
Y<) 507, 


[b] Doctrine stated—(1) ‘Each 
State is supreme within its own 
sphere, as an independent sovereign- 
ty... Peo. v. Coleman, 4 Cal. 46, 49, 
60 AmD 581. (2) “All sovereign pow- 
ers not limited by the federal consti- 
tutions are vested in the states.’ 
Peo. v.,'Tool, 35 Colo. 225, 86 BP. 224, 
229, 231, 117 AmSR 198, 6 L.R.A.N.S. 
822. (3) “The States, when they en- 
tered the Union, retained all their 
original power and sovereignty, ex- 
cept such as were expressly surren- 
dered to the General Government, or 
they were expressly prohibited from 
exercising. Subject to these excep- 
tions, they are independent common- 
wealths.” Blair v. Ridgely, 41 Mo. 
63, 169, 97 AmD 248. (4) ‘‘With the 
exception of the powers surrendered: 
by the Constitution of the United 
States, the people of the several states 
are absolutely and unconditionally 
sovereign within their respective ter- 
ritories.”’ Ohio L. Ins., ete., Co. v. De- 
bolt, 16 How. (U. S.) 416, 428, 14 L. 
ed. 997. (5) “The states of this Union 
are sovereign, and possess all the 
powers of sovereign states except ~ 
those powers which, by the Consti- 
tution are granted to the general gov- 
ernment.” Moore v. McGuire, 142 F. 
787, 797 [rev on other grounds 205 U. 
S. 214, 27 S.Ct. 483, 51 L. ed. 776]. <6) 
“The people of the states, by the 
adoption of the federal constitution, 
imposed certain limitations in the ex- 
ercise of their powers which apper- 
tain to sovereignty. But the states 


George, 32 Wyo. 
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are still sovereign. They are bound 
by the compact not to exercise cer- 
tain powers which they have delegat- 
ed to the federal government, and the 
eitizens of the state are bound to re- 
spect and obey the powers thus dele- 
gated. But this compact, or federal 
constitution, was voluntarily formed 
by the people of the states, in their 
sovereign capacity, and may be 
changed at their pleasure, in the mode 
provided.” Spooner v. McConnell, 22 
F. Cas. No. 13,245, 1 McLean 337. (7) 
“Byvery state in the Union, in every 
instance where its sovereignty has 
not been delegated to the United 
States, I consider to be as completely 
sovereign, as the United States are 
in respect to the powers surrendered.” 
Chisholm v. Georgia, 2 Dall. (U. S.) 
419, 435, 1 L. ed. 440. (8) “In respect 
to the reserved powers, the state is 
as sovereign and independent as the 
general government.” Buffington v. 
Day, 11 Wali. (U. S.) 113, 127, 20-L. 
ed. 122. (9) “The governments of the 
several states and the federal govern- 
ment are each sovereign, and yet the 
sovereignty of the states is essential- 
ly different from the sovereignty -of 
the federal government. The one is 
less supreme than the other.” Fidel- 
ity, etc., Co. v. Union Sav. Bank Co., 
. 119 Oh. St. 124, 127, 162 N.E. 420 [aff 
29 Oh. App. 154, 163 N.BE, 221]. 


[ec] However, this state sovereign- 
ty is not the paramount sovereignty 
under the government established by 
the constitution. In re Charge to 
Grand Jury, 30 F. Cas. No. 18,274, 2 
Sprague 292. 


[d] Separation of sovereignty and 
property.—An agreement between 
states whereby one secures sovereign- 
ty and jurisdiction over a particular 
region, while the other takes the 
rights of property in such region, has 
been supported as conferring upon the 
latter state the right of private own- 
ership only in the territory affected. 
Massachusetts v. New York, 271 U.S. 
65, 46 S.Ct. 357, 70 L. Ed. 838. 


4 

[e] Loss of sovereign status pro 
hac vice.—It has been held that a 
state is not always entitled to its sov- 
ereign prerogatives, unless, perhaps, 
when retained by express legislation, 
and that it loses the right thereto for 
the particular matters involved when 
it places itself in the same.class and 
on the same footing with private in- 
dividuals as to matters in connection 
with its property rights. Fidelity, 
ete., Co. v. Union Sav. Bank Co., 119 
Oh, St. 124, 162 N.E. 420 [aff 29 Oh. 
App. 154, 163 N.E. 221]; National 
Surety Co. v. Morris, 241 P. 1063, 34 
Wyo. 134, 42 A.L.R. 1290. 


[f] Sovereignty limited to govern- 
mental purposes.—‘‘The powers of the 
state as a sovereignty exist only for 
governmental purposes. They may 
be freely exerted in the discharge of 
all the governmental functions of the 
state; but cannot be applied to uses, 
though public in aim and result, 
which are not governmental in their 


nature.” Waples v. Marrast, 108 
es 5, 184 S.W. 180, 182, LRA1917A 


_[g] Extent of sovereign character 
of state.——(1) “Sovereignty of a state 
embraces the power to execute its 
laws and the right to exercise su- 
preme dominion and authority, ex- 
cept as limited by the fundamental 
law. These powers are exclusive and 
essential.”’ Peo. v. Tool, 35 Colo. 225, 
86-P. 224, 229, 231, 117 AmSR 198, 6 L. 
R.A.N.S. 822. (2) ‘The state is a sov- 
ereign having no derivative powers, 
exercising its sovereignty by divine 
right, It has bound itself by com- 
pact with thg other sovereign states 
not to exercise certain of its sover- 


the states possess, 


STATES 


eign rights, and has conceded these 
to the Union, but in every other re- 
spect it retains all its sovereignty. 
Lowenstein v. Evans, 69 F. 908, 911. 
(3) “The states, resting upon their 
original basis of sovereignty, subject 
only to the exceptions stated, exer- 
cise their powers over everything 
connected with their social and in- 
ternal condition. A state regulates 
its domestic commerce, contracts, the 
transmission of estates, real and per- 
sonal, and acts upon all internal mat- 
ters which relate to its moral and po- 
litical welfare. Over these subjects 
the federal government has no power. 
They appertain to the state power 
as exclusively as powers exclusively 
delegated appertain to the general 
government.” Thurlow v. Massachu-, 
setts, 5 How. (U. 8.) 504, 588,.12 L. 
ed. 256. (4) “The state . has all 
the power not relinquished to the gen- 
eral government by the articles of 
federation, and, subject to these relin- 
quishments, its sovereignty is su- 
preme.” Jones v. Reed, 3 Wash. 57, 
27 P. 1067, 1069. (5) ‘The relations 
of a state to the Union do not affect 
its status as a sovereign, except with 
respect to those powers and attri- 
butes of sovereignty which have by 
the Constitution been transferred to 
the government of the United States, 
and . in all other respects it 
stands as if it were an independent 
sovereign state, unconnected with the 
other states of the Union.” MecDon- 
ald v. Mallory, 77 N. Y. 546, 552, 7 Abb 
NCas 84, 33 AmR 664. (6) ‘All pow- 
ers_and rights of sovereignty, pos- 
sessed and enjoyed by the several 
states, as independent governments 
before the adoption of the constitu- 
tion, and which are not either ex- 
pressly, or by necessary implication, 
delegated to the general government, 
are retained by the states.’ Living- 
ston v. Van Ingen, 9 Johns. (N. Y.) 
507, 565. (7) “The states remain Sov- 
ereign within their separate spheres 
as to all powers not delegated to the 
general government or prohibited to 
the states, subject to these restric- 
tions each state is supreme, and pos- 
sesses the exclusive right of regu- 
lating its own internal affairs, and in 
all such matters is sovereign so long 
as it does not conflict with the federal 
constitution.” Ex p. Guerra, 94 Vt. 
1, 110 A. 224, 226, 10° A.L.R. 1560. 
(8) “The state has all the powers of 
an absolute, unrestrained sovereign, 
except so far as the state surrendered 
certain sovereign powers with which 
to constitute and create the federal 
government.” American Coal Mining 
Co. v. Special Coal, etec., Commn., 268 
F. 563, 565 [appeal dism 258 U.S. 632, 
42 S.Ct. 273, 66 L. ed. 801]. (9) “Un- 
der our system of government, the en- 
tire sovereign power rests with the 
several states except in so far as such 
power has been expressly delegated 
to the federal government by the 
Constitution of the United States.” 
Central Union Tel. Co. v. Indianapolis 
Tel. Co., 189. Ind. 210, 126 N.E. 628, 
630. (10) “The states are sovereign 
only in the sense that they have an 
indisputable claim to the exercise of 
all the rights and powers guarantied 
to them by the Constitution of the 
United States, or which are express- 
ly or by fair implication reserved to 
them.” eWOuwe \Cathcanrt.s25..s (ease 
No, 14,756, 1 Bond 556. 


[h] Particular attributes of sov- 
ereignty which it has been held that 
subject to con- 


stitutional limitations, include the 
right to: (1) Exercise the taxing 
power. Union Pac. R. Co. v. Penis- 


ton, 18 Wall. (U. S.) 5, 21 L. ed. 787; 
Lane County v. Oregon, 7 Wall. (U. 
S.) 71, 19 L. ed, 101; Ohio L. Ins., ete., 
Co, v. Debolt, 16 How. (U. S.) 416, 14 
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L. ed. 997; Nathan v. Louisiana, 8 
How. (U. S.) 73, 12 L. ed. 993; Thur- 
low v. Massachusetts, 5 How. (U. 8.) 
504, 12 L. ed. 256; Peo. v. Coleman, 4 
Cal. 46, 60 AmD 581; Ludlow-Saylor 
Wire Co. v. Woelbrinck, 275 Mo. 339, 
205 S.W. 196; New Jersey Cent. R. 
Co. v. Jersey City, 70 N. J. Law 81, 
56 A. 239 [aff 72 N. J. Law 311, 61 A. 
118 (aff 209 U. S. 473, 28 S.Ct. 592, 52 
L. ed. 896)]. And see Taxation [37 
Cyc 717]. (2) Represent the inhabi- 
tants, for purposes of suits and pro- 
ceedings, as parens patriez. Peo. v. 
Tool, 35 Colo. 225, 86 P. 224, 229, 231, 
117 AmSR 198, 6 L.R.A.N.S. 822. But 
see Florida v. Mellon, 273 U. S. 12, 


47 S.Ct. 265, 71 L. ed. 511 (in respect 


mA 


of the relations of the people with the _ 


federal government, the United 
States, and not the state, represents 
them as parens patrize, whenever 
such representation becomes appro- 
priate); Massachusetts v. Mellon, 
262 U. S. 447, 48. S.Ct. 597, 67 L. ed: 
1078 [aff 288 F. 252, 53 App. D. C. 
47] (to same effect). As to insane 
persons see Insane Persons § 162. 
(3) Make or change their constitu- 
tions or laws at will. Luther v. Bor- 
den, 7. How. (U.-S.) 1, 12, L... ed.) 581; 
Wight v. Avoyelles Police Jury, 264 
F. 705; Penn v. Tollison, 26 Ark. 
545; Peo. v. Curtice, 50 Colo. 503, 117 
P. 367 [error dism 223-0. S:) 10lapoe 
S.Ct. 518, 56 Li. ed. 622]; Hammond v. 
Clark, 136) Ga.-313, 71) Ss) (47:9 eos 
L.R.A.N.S. 77; Blair v. Ridgely, 41 
Mo. 68, 97 AmD 248; American Nat. 
Ins. Co. v. Coates, 112 Tex. 267, 246 
S.W. 356; Gillespie v. Lightfoot, 103 
Tex. 359, 127 S.W. 799. (4) Control 
the remedies which it provides its 
suitors. Pekin Cooperage Co. v. Duty, 
140 Ark. 135, 215 S.W. 715. And see 
Actions §§ 92, 99, 100. (5) Change 
the common law by permitting the re- 
covery of damages for injuries for 
which the common law gave no rem- 
edy. Ivy v. Western Union Tel. Co., 
165 F. 371 [rev on other grounds 
177 FEF. 63, 100 C. C. A. 481], (6) Pro= 
tect the sovereign power and main- 


tain the state organization. Luther v. 
Borden,;))7, How... CU, (S:) 1; 2 ilgaeede 
581; In re Skelton Lead, etce., Co.’s 
Gross Production ‘Tax, 81 Okl. 134, 


197 P. 495; Jones v. Reed, 3 Wash. 57, 
27 P. 1067. (7) Maintain the state 
judiciary. . Buffington v. Day, 11 Wall. 
(U.4 S2).11385> 20° 3h. eds'1225* abtoxiesve 
New York, etc., R. Co., 82 Conn. 352, 
73 A. 754, 17-Ann. Cas. 324. (8) Pre- 
scribe the organization and local ju- 
risdiction of courts of the _ state. 
Hoxie v. New York, etc., R. Co., 82 
Conn. 352, 73 A. 754, 17 AnnCas 324; 
Hammond vy. Clark, 136 Ga. 313, 71 
S.E. 479, 38 L.R.A.N.S. 77; Warn v. 
Easton, etc., Co., 2 N.Y¥.S. 620. (9) 
Prescribe the qualifications of their 
own officers, the tenure of their of- 
fices, the manner of their election, 
and the grounds on which, the tribu- 
nals before which, and the mode in 
which such elections may be contest- 
ed. Taylor v. Beckham, 178 U. S. 548, 
20 S.Ct. 890, 44 L. ed. 1187; Bonner v. 
Belsterling, 104 Tex. 432, 188 S.W. 571 
[aff (Civ. A.) 137 S.W.. 1154, 1159]: 
And see Officers § 32. (10) Prescribe 
the duties pertaining to offices of its 
creation so long as the duties come 
within its sovereign power. Eld- 
redge v. Salt Lake County, 37 Utah 


188, 106 .P.” 939. (11) Regulate 
internal government and police. 
Hammer v. Dagenhart, 247 U. S. 251, 
S8Fs8.Ct.s 529) +62) deeds ia teens 


A.L.R. 649, AnnCas1918E 724; Thur- 
low v. Massachusetts, 5 How. (U. S.) 
504, 12 L. ed. 256; Platt v. San Fran- 
cisco, 158 Cal. 74, 110 P. 304; Peo. v. 
Curtice, 50 Colo. 503, 117 P. 357 [er- 
ror dism 223 U.S. 707, 32 S.Ct. 518, 56 
L. ed. 622]; Blair v. Ridgely, 41 Mo. 
63, 97 AmD 248, (12) Preserve order 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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described as “sovereign”? and their “sovereignty” is 


discussed.?3 


[§ 3] B. Jurisdiction®+—1, In General. In the ab- 
sence of any particular agreement or of particular 
provisions in the acts of admission varying the ordi- 


and the security of persons and prop- 
erty within their limits. Hoxie v. 
New York, etc., R. Co., 82 Conn. 352, 
73 A. 754, 17 AnnCas 324. (13) Deter- 


mine the social or domestic status of 


persons domiciled within its territory. 
Strader v. Graham, 10 How. (U. S.) 
oAelorks Neds.33%4> Hunt vs, Hunt, 2 
N. Y. 217, 28 AmR 129 [aff 9 Hun 622, 
and aff 131 U. S. eclxv appendix, 24 L. 
ed. 1109]; Kinnier v. Kinnier, 45 N. 
Y. 5385, 6 AmR 132 [aff 58 Barb. 424 
(aff 53 Barb. 454, 3 AbbPrNS 425, 35 
HowPr 66)]; Peo. v. Dewey, 50 N.Y.S. 
1013, 23 Misc. 267. (14) Regulate in- 
ternal commerce. Thurlow v. Massa- 
echusetts, 5 How. (U. S.) 504, 12 L. 
ed. 256. (15) Regulate the acquisi- 
tion, tenure, transfer, and succession 
of property within the state (U. S. 
Wea DOxT) 94, Ue S/1315.0 24 To. ved. 192" 
Frew v. Bowers, 12 F.(2d) 625: Mc- 
Daniel v. McElvy, 91 Fla. 770, 108 So. 
820, 51 A.L.R. 731; Peo. v. Brady, 271 
Ill. 100, 110 N.E. 864, AnnCasi917C 
1093; Gheens’ Succ., 148 La. 1017, 88 
So. 253, 16 A.L.R. 685; Sowell v. Ran- 
kin, 120 Miss. 458, 82 So. 317; State 
v. Duncan, 302 Mo. 130, 257 S.W. 784 
[rev on other grounds 263 U. S. 361, 
44 S.Ct. 427, 68 L. ed. 339]) (16) and 
the manner of quieting title thereto 
(McDaniel v. McElvy, supra). (17) 
Fix the character of property acquired 
by its citizens and the terms under 
which it shall be held. Curry v. Wil- 
son, 57 Wash. 509, 107 P. 367. (18) 
Contract. Ohio L. Ins., etc., Co. v. 
Debolt, 16 How. (U. S.) 416, 14 L. ed. 
997. (19) Confer and regulate the 
right of suffrage see Elections §&§ 
15-22. (20) Exercise police power 
see Constitutional Law § 417. (21) 
Confer the right of state citizenship 
see Aliens § 131 text and notes 60, 61. 
(22) Create and control municipal cor- 
porations see Municipal Corporations 
§§ 17, 176, 185. (23) Create and con- 
trol private corporations see Corpo- 
rations § 94. (24) Extinguish the 
title to Indian lands see Indians § 43. 
(25) Claim preference in receivership 
funds over private creditors see Re- 
ceivers §§ 407, 412. (26) Regulate or 
prohibit use of national or state flag 
or insignia see Flags § 2. (27) Ex- 
ercise jurisdiction over the marginal 
seas see infra § 3 text and note 388. 
(28) Assume control over navigable 
waters generally see Navigable Wa- 
ters § 20. (29) Exercise or authorize 
the exercise of the power of eminent 
domain see Eminent Domain §§ 19, 
20. (30) Pass inspection laws see In- 
spection § 2. (31) Jurisdiction over 
state vessels at sea see infra § 3 text 
and note 40. (32) Immunity from 
statutes of limitatians see Limita- 
tions of Actions § 28. 


Effect upon attributes of internal 
sovereignty of states’ relation to 
United States see infra §§ 10, 11. 


Cross references: 


Denial of due process of law see Con- 
stitutional Law §§ 956-1099. 


Denial of equal protection of laws see 
Constitutional Law §§ 874-955. 


Impairment of privileges and immuni- 
ties see Constitutional Law §§ 824- 
873. 


Limitations by federal constitution: 


Of state powers generally see Consti- 
tutional Law § 161. 


Of police power see Constitutional 
Law § 440. 
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nary rules, the jurisdiction of a state is coextensive 


with its boundaries, extending throughout its terri- 


Through prohibition of: 
Bills of attainder see Constitutional 
Law §§ 820-823. 


Ex post facto laws see Constitu- 
tional Law §§ 803-819. 

Laws impairing obligations of con- 
eS es Constitutional Law §§ 


32. U. S.—Augusta Bank v. Earle, 
L3 Petso9°) LOpienied2v4cr. Usas-aye 
Shauver, 214 F. 154 [error dism 248 
U. S. 594, 39 S.Ct. 134, 68 L. ed. 438]; 
Robinson v. Mutual Reserve L. Ins. 
Cov, “Tb 1624; 
Co. v. Alabama R. Commn., 161 F. 
925 [rev on other grounds 170 F. 
225, 195. CCA 117)... See Florida v. 
Mellon, :273: WU. Sy2;-47 S:©t./ 265.) 7 
L. ed. 511 (speaking of the states as 
“quasi-sovereign’”’). ' 


Ga.—Chancely v. Bailey, 37 Ga. 532, 
95 AmD 350. 


Fete agichty v. Pedrick, 24 Haw. 


Tll.—Western Union Tel. Co. v. 
Louisville, etc., R. Co., 270 Ill. 399, 
110 N.E. 588, AnnCas1917B 670. 


N. Y.—Peo. v. Hillman, 246 N. Y. 
467, 159 N.E. 400; Seneca Nation of 
Indians v. Christie, 126 N. Y. 122, 27 
N.E. 275. 


R. I.—Payne v. Providence Gas Co., 
He R. I. 295, 77 A. 145, AnnCas1912B 


And see cases supra note 31. 


33. U. S.—Massachusetts v. New 
York, 271 U. S. 65, 46 S.Ct. 357, 70 L. 
ed. 838; Bailey v. Drexel Furniture 
Co.,, -259. U. S. 20, 42 S.Ct. 449, 66 L. 
ed. 817, 21 A.L.R. 14382 [aff 276 F. 
452]; Parkersburg, etc., Transp. Co. v. 
Parkersburg, 107 U.S. 691, 2 S.Ct. 732, 
27 L. ed. 584; U.S. v. Cruikshank, 92 
U. S. 542, 23 L. ed. 588; Providence 


Bank v. Billings, 4 Pet. 514, 7 L. ed. 


939; McCulloch v. Maryland, 4 Wheat. 
316, 4 L. ed. 579; Central Trust Co. 
ve «Third. Ave.. Rx Cou, sh86s.F.. 2915 
Bigelow v. Nickerson, 70 F, 113, 17 
CCA 1, 30 L.R.A. 336 [aff 62 F. 900]. 


Cal.—Ex p. Marincovich, 48 Cal. A. 
474, 192° P. 156. 


Fla.—Lipscomb v. Kaloroukas, 133 
So. 107; Lipscomb v. Gialourakis, 133 
So. 104; Broward v. Mabry, 58 Fla. 
398, 50 So. 826. 3 


I1l.—Chicago Transit Co. v. Camp- 
bell, 110 Ill. A. 366. 


Mo.—State v. Truman, 319 Mo. 423, 
4 S.W.(2d) 433; Sanders v. St. Louis, 
etc., Anchor Line, 97 Mo. 26, 10 S.W. 
595, 3 L.R.A. 390; State v. Metcalf, 65 
Mo. A. 681. 


Neb.—Miller v. McLaughlin, 118 
Neb. 174, 224 N.W. 18 [aff 281 U. S. 
261, 50 S.Ct. 296, 74 L. ed. 840]. 


N. J.—New Jersey Cent. R. Co. v. 
Jersey City, 70 N. J. Law 81, 56 A. 239 
{aff 72 N. J. Law 311, 61 A. 1118 (aff 
209 U. Sv 473, 28 S.Ct. 592, 52 Li ed. 
896)]; Cook v. Weigley, 72 N. J. Eq. 
PIV 2657 AL 196s 


Nov Y.—-Peo.. vii. Daly, (212) N.Y. 183, 
105 N.B. 1048, AnnCasi915D 367; In 
re Carnegie Trust Co., 206 N. Y. 390, 
99 N.E. 1096, 46 L.R.A.N.S. 260; Peo. 
v. New Jersey Cent. R. Co., 42 N. Y. 
283 [error dism 12 Wall. (U. S.) 455, 
20 L. ed. 458}; Geneva v. Henson, 124 
N.Y.S. 588, 140 App. Div. 49; Peo. 
v. Martin, 76 N.Y.S.' 953, 38 Misc. 67 


Georgia Cent. R- 


torial limits and operating upon all the persons and 
things located or situated there,?> and, conversely, 
limited to its own territoral limits and not extending 


[rev on other grounds 79 N.Y.S. 340, 
Te App. Div. 396, 17 NiY.Cr, 150 “(ait 
Sk Y. 315, 67 N.B. 589, 96 AmSR 


_N. _C.—Yarborough v. North Caro- 
eS perk Commn., 196 N. C, 284, 145 


N. D.—State v. Taylor, 33 N..D. 76, 
156 N.W. 561, LRA1918B 156, AnnCas 
1918A 5838; State v. Fabrick, 17 N. D. 
542, 117 N.W. 864. 


Pa.—Weaver v. Fegely, 29 Pa. 27, 70 
AmD 151. 

Tenn.—State y. Oliver, 
100, 35 S.W.(2d) 396. 

Wash.—State v. Howell, 107 Wash. 
167, 181 P. 920. 

And see cases supra note 31. 

34. Cross references: 


Concurrent and conflicting jurisdic- 
flag of courts see Courts §§ 576— 


Hunting on interstate stream see 
Game § 7 text and note 45. 


Jurisdiction: ; 
ore see Jurisdiction 35 C. J. p 


162 Tenn. 


A counts generally see Courts §§ 


Of offenses on rivers forming state 
boundaries see Criminal Law 
215% 


Over: 


Indian lands and reservations see 
Indians § 115. - 

Interstate fisheries see Fish § 32. 

Places acquired or reserved by 
United States within states for 


public purposes see United 
States [39 Cyc 730]. 


Sufficiency of service of process to 
vest jurisdiction in courts see Proc- 
ess §§ 56-256. 


35. U. S.—New York City v. Miln, 
11 Pet. 102, 9 L. ed. 648; Providence 
Bank v. Billings, 4 Pet. 514, 7 L. ed. 
939; McCulloch v. Maryland, 4 Wheat. 
816, 4 L. ed. 579; Bigelow v. Nicker- 
son, yTOAR 1135 1 196. C A 15 130 a RAS 
336 [aff 62 F. 900]. 


Cal.—Suttori v. Peckham, 
A. 88, 191 P. 960. : 


Fla.—McDaniel v. McElvy, 91 Fla. 
770, 108 So. 820, 51 A.L.R. 731. 


Ill.—Flexner v. Farson, 268 Ill. 435, 
109 N.E. 327, AnnCasl1916D 810 [aff 
243) "Ue S289, 439" S.Ct’ 97. Gonieeeae 
250]. 


Mass.—Com. v. Manchester, 152 
Mass. 230, 25 N.H. 113, 23 AmSR 820, 9 
L.R.A. 236 [aff 139 U. S. 240, 11 S.Ct. 
559, 35 L. ed. 159]. 


Mo.—Palmer v. Sturgeon Bank, 281 
Mo. 72, 218 S.W. 873 [error dism 42 
S.Ct. 271, 258 U. S: 603, 66 L. ed.-785]. 


N. Y.—Peo. v. Martin, 76 N.Y.S. 
953, 38 Misc. 67 [rev on other grounds 
79 N-Y.S. 340, 77 App. Div. 396, 17 
NaviGr: £50 Caft-:-7.5 IN Yo 315, 67 NB 
589, 96 AmSR 528)]. See Peo. v. Hill- 
man, 246 N. Y. 467, 159 N.E. 400 (rec- 
ognizing the rule). 


Tex.—Tugwell v. Fagle Pass Ferry 
Co., 74 Tex. 480, 9 S.W. 120, 13 S.W. 
654. 


48 Cal. 


vVt.—State v. Young, 46 Vt. 565. 


“The right of the state to legislate 
and to enforce its laws is plenary, 


22 [59 C.J.] 


beyond its boundaries.3* Hence, as to waters form- 
ing interstate boundaries, the jurisdiction of a state, 
where there is no special agreement or provision to 
the contrary, extends to the interstate boundary ;** 
and, where the state borders on the sea, its jurisdic- 
tion extends, except in so far as it would conflict 
with that of the United States, over those parts of 
the ocean which are within the territorial limits of 


within the boundaries prescribed, lim- 
ited and controlled only by the para- 
mount law of the nation.’ Bigelow 
v. Nickerson, 70 F. 113, 118, 17 CCA 
1, 30 L.R.A, 336 [aff 62 F. 900]. 


Boundaries and territorial extent 
of states see infra §§ 21-32. 


Effect of territorial limits upon 
sanity. jurisdiction see Equity §§ 130-— 
33. ; 


Jurisdiction of state courts of: 


Action for tort causing death in an- 
other state see Courts § 41. 


Actions by, against, or between non- 
residents see Courts §§ 82-87. 


Matters under laws of another state 
see Courts §§ 74-76. 


sé. U. S.—Bowman v. Chicago, etc., 
CO... a0 3... 465,, 8 S.Ct. 689, 31 
L. ed. 700; Pennoyer v. Neff, 95 U.S. 
714, 24 L. ed. 565; In re C. A. Taylor 
Logging, etc., Co., 28 EF.(2d) 526; 
Christian Feigenspan, Inc. v. Bodine, 
264 F. 186 {aff sub nom. National Pro- 
hibition Cases, 253 U. S. 350, 40 S.Ct. 
486, 588, 64 L. ed. 946}; Bigelow v. 
Wickerson, 70 F. 113, 17 CCA 1, 306 
L.R.A. 336; Piatt v. Oliver, 19 F. Cas. 
No, 11,115, 2 McLean 267 [aff 19 F. 
Cas. No. 11,116, 3 McLean 27 (aff 3 
How. 333)]. 


Tll.— Flexner v. Farson, 268 Ill. 435, 
109 N.E. 327, AnnCasl1916D 810 [aff 
Soh S. 289, 39 S.Ct. 97, 63 L. ed. 


La.—State v Burton, 105 La. 516, 
29 So. 970. See Myers v. Perry, 1 La. 
Ann. 372 (holding a state statute to 
apply only if the occurrence in _suit 
took place within the boundaries of 
the state, but saying that, if there 
was a river custom of similar effect 
as the statute, the jury might take 
that into consideration regardless of 
the place of the accident). 


Mo.—Palmer y. Sturgeon Bank, 281 
Mo. 72, 218 S.W. 873 [error dism 258 
U. S. 608, 42 S.Ct. 271, 66 L. ed. 785]. 


Neb.—O’Connor v. Petty, 95 Neb. 
727, 146 N.W. 947; Rober v. Michel- 
sen, 82 Neb. 48, 116 N.W. 949. 


N. Y.—Van Voorhis v. Brintnall, 86 
N. Y. 18, 40 AmR 505 [rev 23 Hun 
260]; Peo. v. Martin, 76 N.Y.S. 953, 38 
Mise. 67 [rev on other grounds 79 
N.Y.S. 340, 77 App. Div. 396, 17 N.Y. 
Cr, 150 (aff 175 N. Y. 815, 67 N.E. 589, 
96 AmSR 528)]. 


Pa.—In re Hunting | Terr., 
Dist. 356, 42 Pa. Co. 341. 


Tex.—Tugwell v. Eagle Pass Ferry 
Co., 74 Tex. 480, 9 S.W. 120, 13 S.W. 
654. See Ex p. Marincovich, 48 Cal, 
A.-474, 192 P. 156; American Fire Ins. 
Co. v. King Lumber, etc., Co., 74 Fla. 
130, 77 So. 168 {aff 250 U. S. 2,39 S.ct. 
431, 68 L. ed. 810] (both recognizing 
the rule); Meyler v. Wedding, 107 Ky. 
310, 63 S.W. 809, 812, 21 yL 1006, 
92 AmSR 347 [rev on other grounds 
192 U. S..673,°24 S.Ct. 822, 48 T. ed, 
570, 66 L.R.A, 833] (where the court 
said, by way of dictum: “It is a uni- 
versal rule that the jurisdiction of all 
states is limited by their territorial 
boundaries. To make an exception to 
this rule requires an express stipula- 


23 Pa. 


STATES 


tion’); Church v. Chambers, 3 Dana 
(Ky.) 274, 279 (“The local laws of 
Kentucky cannot proprio vigore, op- 
erate extra territoriam, except so far 
as they may bind the citizens of Ken- 
tucky, as citizens, wherever they may 
be’). ve 
[a] Subsequent cession of land to’ 
a state by the United States does not 
operate retroactively on matters of 
jurisdiction, so as to form any basis 
for state jurisdiction over such terri- 
tory before the cession. Piatt v. 
Oliver, 19 F. Cas. No. 11,115, 2 Mc- 
Lean 267 [aff 19 F. Cas. No. 11,116, 3 
McLean 27 (aff 3 How. 333)]. 


[b] Reason for rule.—‘‘To allow a 
state extraterritorial jurisdiction 
would be to take from the jurisdiction 
.of a sovereign sister state and the 
states are equal.” In re C. A. Taylor 
Logging, ete., Co., 28 F.(2d) 526, 529. 


Extraterritorial powers of state of- 
ficers see Officers § 288. 


Extraterritorial operation of stat- 
utes see Statutes § 59 C. J. 


37. U. S.—Bigelow v. Nickerson, 
TOY E SES, ch aCOAS Wee S Ole RwAs Too) 
[aff 62 F. 900]; Corfield v. Coryell, 6 
F. Cas. No. 3,230, 4 Wash. C. C. 371. 


Iill.—Chieago Transit Co. v. Camp- 
bell, 110 Ill, A. 366. 
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-La.—State v. Burton, 106 La. 732, 
31 So. 291, 105 La. 516, 29 So. 970. 


N. Y.—Mahler v. Norwich, ete., 
Transp. Co., 35 N. Y. 352 [rev 45 Barb. 
226, 30 HowPr 237]. 


Pa.—In re Hunting Terr., 23 Pa. 
Dist. 356, 42 Pa. Co. 341. 
Tenn.—Foppiano v. Speed, 113 


Tenn, 167, 82 S.W. 222 [aff 199 U. S. 
501, 26 S.Ct. 138, 50 L. ed. 288]. 


Tex.—Tugwell v. Eagle Pass Ferry 
a 74°Tex. 480, 9 S.W. 120, 13 S.W. 


And see cases infra note 38. 


[a] Great Lhakes.—(1) The juris- 
diction of a state bordering on the 
Great Lakes, whose boundary therein 
is a line, through the lake, constitut- 
ing an international boundary, ex- 
tends, subject to the jurisdiction of 
the United States over those matters 
confided by the constitution to the 
federal government, to the interna- 
tional boundary line. Chicago Transit 
Co. v. Campbell, 110 Ill. App. 366. (2) 
Similarly, as to Lake Michigan, which 
is located entirely within the United 
States and is not an open sea, the 
jurisdiction of a state bordering the 
lake extends to the line through the 
lake which has been prescribed in the 
acts of admission to the Union as the 
boundaries of the state. Bigelow v. 
Nickerson, 70 F. 113, 17 CCA 1, 30 L. 
R.A. 336 [aff 62 F. 900]. (8) The 
three-mile-limit, established in inter- 
national law, is not applicable. Bige- 
low v. Nickerson, supra. 


[b] Jurisdiction over Long Island 
Sound belongs to New York so far as 
its waters are included within the 
boundaries of that state, and to New 


Ky.—Church vy. Chambers, 3 Dana 


f 


[§ 3 


the state as defined by the state boundary fixed rel- 
atively to the coast line®* or over which jurisdiction 
has been vested in the state.*® For purposes of ju- 
risdiction, as to matters not committed exclusively to 
the federal government, a vessel on the high seas is 
considered as forming ‘a part of the territory of the 
state to which the vessel belongs, and hence as being 
within the jurisdiction of such state.*° 


Where a 


York and Connecticut where its wa- 
ters are between those states, each 
state having jurisdiction to the mid- 
dle of the Sound on its own side 
thereof. Mahler v. Norwich, etc., 
Transp. Co.,. 35. N.Y. 352 <frev’ on 
other grounds 45 Barb, 226, 30 HowPr 
237]. 

[c] Boat tied to shore of one state, 
but itself on the opposite side of mid- 
channel in another state, is not within 
the jurisdiction of the former state, 
as the state’s jurisdiction cannot be 
extended across its boundary by 
means of arope. State v. Burton, 105 
La. 516, 29 So. 970. 


State boundaries on rivers see infra 
§§ 25, 26. 


38. Humboldt Lumber Manufactur- 
ers’ Assoc. v. Christopherson, 73 F. 
239, 19 C.C.A. 481, 46 L.R.A. 264 [aff 
60 EF. 428]; Corfield v. Coryell, 6 F. 
Gas. (No: 3,230, -4 Washl Co CC, 53tis 
Ocean Industries, Inc. v. Superior 
Court, 200 Cal. 235, 252 P. 722; Ex p. 
Marincovich, 48 Cal. A. 474, 192 P. 
156; Suttori v. Peckham, 48 Cal. A. 
88, 191 P. 960; Lipscomb v. Kalorou- 
kas, (Fla.) 133 So. 107; Lipscomb v. 
Gialourakis, (Fla.) 133 -So. 104; 
Com. v. Manchester, 152 Mass. 230, 25 
N.E. 113, 23 AmSR 820, 9 L.R.A. 236 
faf£ 139 U.-S. 240,11 S.Ct. 559,35) Ee 
ed. 159]. See Chicago Transit Co. v. 
Campbell, 110 Ill. A. 366 (dictum to 
the same effect). 


[a] Streams where tide ebbs and 
flows are property of the state in 
whose confines they are included, 


which, by virtue of its proprietary 
right, may reserve privileges in the 
use of the bed to its own citizens 
without a denial of the privileges and 
immunities of citizens. McCready v. 
Virginia, 94 U. S. 391, 24 L. ed. 248. 


[b] Arms of sea, such as bays, 
have been held to come within this 
rule. Corfield v. Coryell, 6 F. Cas. 
No. 3,230, 4 Wash. C. C. 371. 


State boundaries along oceans, seas, 
or lakes, see infra § 27. 


39. Bosarge v. State, 23 Ala. A. 
18, 121 So. 427 [cert den 219 Ala. 154, 
121 So. 428, and 280 U. S. 568, 50 S, 
Ct. 26, 74 L. ed. 621). 


40. The Hamilton, 207 U. S. 398, . 
28 §.Ct. 133, 52 L. ed. 264; Crapo v. 
Kelly, 16 Wall. (U. S.) 610, 21 L. ed. 
430 [rev 45 N. Y. 86]; In re Clyde SS. 
Co., 1384 EF. 95; International Nav. 
Co. v. Lindstrom, 123 F. 475, 60 CCA 
649 [rev on other grounds 117 F. 170]; 
Lindstrom v. Mutual SS. Co., 132 
Minn. 328, 156 N.W. 669, LRA1916D 
935; McDonald v. Mallory, 77 N. Y. 
546, 7 AbbNCas 84, 33 AmR 664. 


“In respect to crimes committed on 
the high seas, the pewer to provide 
for their punishment has been dele- 
gated to the Federal government, and 
for that reason state laws cannot be 
applicable to them; but . - civil 
rights of action, for matters occur- 
ring at sea on board of a vessel be- 
longing to one of the States of the 
Union must depend upon the laws of 
that State, unless they arise out of 
some matter over which jurisdiction 
has been vested in and exercised by 
the government of the United States, 


————______. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 3-4] 


controversy as to jurisdiction is dependent upon any 
action of the United States, the determination of 
sueh a controversy presents a federal question;*! 


otherwise it does not.*? 


[§ 4] 2. Under Provisions Conceding Exclusive 
By agreement be- 
tween the states concerned, it may be and has been 
provided that territory, although located within the 
boundaries of one state, shall nevertheless be under 
the exclusive jurisdiction of another state.*? 
such an agreement, the state to whom is accorded 
the exclusive jurisdiction of the place or places in 
question has full juridical authority therein,** in- 
cluding such control as is essential to the proper 
exercise of that jurisdiction over the lands under 
water, where the tract in question consists of or in- 
cludes waters or watercourses,*® and matters in the 


Extraterritcrial Jurisdiction. 


t 


or over which the State has trans- 
ferred its rights of sovereignty to the 
United States.” .McDonald v. Mal- 
lory, 77 N. Y. 546, 558, 7 AbbNCas 84, 
33 AmR 664. 


[a}’ State legislation defining 
boundaries and declaring that the 
state’s sovereignty and jurisdiction 
extend to all the places within the 
boundaries so declared does: not op- 
erate as a restriction upon jurisdic- 
tion preventing its existence as to 
state vessels on the high seas, nor 
indeed does it have any reference to 
that question. McDonald v. Mallory, 
SaaS Y. 546, 7 AbbNCas 84, 33 AmR 


[b] Vessel in territory of foreign 
state.—W here a vessel plies between 
a port in the home state and one in 
another state of the Union, the boat, 
while in the waters of the latter, is 
not a part of the territory of its home 
state so as to exempt it from the 
jurisdiction of the state in which it 
actually is located. Foppiano v. 
Speed, 199 U. S. 501, 26 S.Ct. 138, 50 
L. ed. 288 [aff 113 Tenn. 167, 82 S.W. 
222]. But see Thompson Towing, 
ete., Assoc. v. McGregor, 207 F. 209, 
124 CCA 479 (a vessel may, for some 
purposes, be constructively within 
the territory and jurisdiction of the 
home state although lying within the 
territorial waters of another nation). 


Effect of saving of common-law 
remedy by judiciary act upon juris- 
diction of admiralty and state courts 

see Admiralty §§ 22-31. 


41. Meyler v. Wedding, 192 U. S. 
573, 24 S.Ct. 322, 48 L. ed. 570, 66 L. 
R.A. 833 frev 107 Ky. 310. 53 S.W. 809, 
21 KyL 1006, 92 AmSR 347]. 


[a] Bule applied.—Where the ju- 
-risdiction of a state depended upon an 
instrument of cession by a_ state 
made to, and accepted by, the United 
States and upon acts of admission to 
the Union, the construction of those 
acts and the determination of the 
jurisdiction of the state raised a fed- 
eral question. Meyler v. Wedding, 
1O2n te S073; 24..9,CtL 322,48 Lived. 
570, 66 L.R.A. 833 [rev 107 Ky. 310. 
53 S.W. 809, 21 KyL 1006, 92 AmSR 
347). 


42. Peo. v. New Jersey Cent. R. 
Co., 12 Wall. (U. S.) 455, 20 L. ed. 458 
[dism error 42 N. Y. 283]. 


[a] Assent of congress to state 
compact between two of the original 
states, which compact made after the 
formation of the Union, dealt with 
the jurisdiction of the states over a 
poundary river, was not a statute of 
the United States, in the sense of Ju- 
diciary Act § 25, and where no issue 
as to such assent appeared, the con- 


STATES 


sense.?8 


By 


troversy as to the construction of 
the states’ compact presented no fed- 
eral question. Peo. v. New Jersey 
Cent. R. Co., 12 Wall. -(U. S.) 455, 20 
L. ed. 458 [dism error 42 N. Y. 283]. 


43. See cases infra this section. 


44% New Jersey Cent. R. Co. v. Jer- 
sey City, 70 N. J. Law 81, 56 A. 239 
[aff 72 N. J. Law 311, 61 A. 1118 (aff 
209 U, SS) 473; 28 S.Ct. 592,52 Li. ed. 
896)]; State v. Babcock, 30 N. J. Law 
29; Ferguson v. Ross, 126 N. Y. 459, 
27 N.E. 954; Peo. v. New Jersey Cent. 
R. Co., 42 N. Y. 283 [rev 48 Barb. 478, 
33 HowPr 40, and error dism 12 Wall. 
(U. S.) 455, 20'L. ed. 458]; Carlin v. 
New York Dock Co., 120 N.Y.S. 261, 
135 App. Div. 876 [rev on other 
grounds 137 App. Div. 71, 122 N.Y.S. 
57 (appeal dism 198 N. Y. 600, 92 N.E. 
1080, 200 N. Y. 598, 94 N.E. 1092)]. 


[a] Death statute.—Where the 
state has such jurisdiction of the wa- 
ters of the river for purposes of regu- 
lation of commerce and navigation, it 
has power to create a cause of action 
in favor of the next of kin of one 
negligently killed by vessels navigat- 
ing in such waters. Carlin v. New 
York Dock Co., 135 App. Div. 876, 120 
N.Y.S. 261 [rev on other grounds 137 
App. Div. 71,.122 N.Y.S. 57 (appeal 
dism 198 N. Y. 600, 92 N.E. 1080, 200 
N. Y. 598, 94 N.H. 1092)]. 


45. Peo. v. New Jersey Cent. R. 
Co., 42 N. Y. 283 [rev 48 Barb. 478, 33 
HowPr 40, and error dism 12 Wall. 
(U. S.) 455, 20 L. ed. 458]. See Sulli- 
van v. Booth, 122 Misc. 288,202 N.Y.S. 
807 [aff 209 App. Div. 897, 205 N.Y.S. 
954 (app den 210 App. Div. 347, 206 
N.Y.S. 360)] (holding that jurisdic- 
tion over an uncompleted tunnel 
project, at least so far as it lay with- 
in the boundaries of the state pos- 
sessing exclusive jurisdiction over 
the river, was in such state). 


46. Peo. v. New Jersey Cent. R. 
Co., 42 N. Y.- 283 [rev 48 Barb. 478, 
33 HowPr 40, and error dism 12 Wall. 
(US 28.) 455; 20 Lived: :458]. 


47. Ferguson v. Ross, 126 N. Y. 
459, 27 N.E. 954; Peo. v. New Jersey 
Cent. R. Co., 42 N. Y. 283 [rev 48 


Barb. 478, 33 HowPr 40, and error 
dism 12 Wall. (U. S.) 455, 20 L. ed. 
458]. 

48. State v. Babcock, 30 N. J. Law 
29. > 


49. Leary v. Jersey City, 208 F. 
854, 126 CCA 12 [aff 189 F. 419]; New 
Jersey Cent. R. Co. v. Jersey City, 70 
N. J. Law 81, 56 A. 239 [aff 72 N. J. 
Law 311, 61 A. 1118 (aff 209 U. S. 473, 
28 S.Ct. 592, 52 L. ed. 896)]; ‘Cook v. 
Weigley, 72 N. J. Eq. 221, 65 A. 196; 
Cook v. Weigley, 68 N. J. Eq. 480, 59 
A, 1029 [aff 69 N. J. Eq. 836, 85 A. 
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nature of police regulations** and sanitary meas- 
ures*’ are subject to the control of such state; and 
the other state, within whose limits the tracts involv- 
ed are situated, 
Nevertheless, in so far as jurisdiction 
means sovereignty, the jurisdiction is continued in 
the state within whose borders the tract is includ- 
ed,*® and for purposes of jurisdiction, used in the 
governmental, as distinguished from the juridical, 
sense, the tract forming the subject matter of the 
agreement remains under the control of the state 
within whose boundaries it lies.°° 
cifically stated in the agreement exclude the matters 
excepted from the exercise of the exclusive jurisdic- 
tion granted and leave the jurisdiction of the respec- 
tive states to be governed, as to them, by the terms 
of the exceptions and the ordinary rules of law.®1 


is divested of jurisdiction in that 


Exceptions spe- 


480]; Peo. v. New Jersey Cent. R. Co., 
42 N. Y. 283 [rev 48 Barb. 478, 33 How 
Pr 40, and error dism 12 Wall. (U. S.) 
455, 20 L. ed. 458]. 


50. Leary v. Jersey City, 208 F. 
854, 126 CCA 12 [aff 189 F. 419]; New 
Jersey Cent. R. Co. v. Jersey City, 70 
N. J. Law 81, 56 A. 239 [aff 72 N. J. 
Law 311, 61 A. 1118 (aff 209 U. S. 473, 
28 S.Ct. 592, 52 L. ed. 896)];, State v. 
Babeock, 30 N. J. Law 29; Cook v. 
Weigley, 72 N. J. Eq. 221, 65 A. 196; 
Cook v. Weigley, 68 N. J. Ea. 480, 59 
A. 1029 [aff 69 N. J. Eq. 836, 65 A. 
480]; Peo. v. New Jersey Cent. R. Co., 
42 N. Y. 283 [error dism 12 Wall. (U. 
S.) 455, 20 L. ed. 458]. 


[a] Taxation.—The state within | 
whose borders a tract lies, rather than 
the state to whom exclusive and ex- 
traterritorial jurisdiction over it is 
accorded by an agreement, has juris- 
diction for the governmental purpose 
of taxation. Leary v. Jersey City, 
208:.7RS $8549 126 (CCA VTA Afatiy ah eomin 
419]; New Jersey Cent. R. Co. v. Jer- 
sey City, 70 N. J. Law 81, 56 A. 239 
faff 72 N. J. Law 311, 61 A, 1118 (aff 


209 U. S..478, 28 -S.Ct, 592, 52 L. ed. 
896) ]. 
[b] Proprietary rights within the 


places covered by the agreement re- 
main in the state within whose 
boundaries they lie, and do not belong 
to the state which has been granted 
the exclusive jurisdiction. Leary v. 
Jersey City, 208 F. 854, 125 CCA 12 
{aff 189 F. 419]; Peo. v. New Jersey 
Cent. R. Co., 42 N. Y. 283 [error dism 
12 Wall. (U. S.) 455, 20 L. ed. 458]. ~ 


[ce] Jurisdiction to foreclose mort- 
gage is in the state within whose 
boundaries the territory mortgaged 
lies, and not in the one to whom ‘“ex- 
clusive jurisdiction” has been given. 
Cook v. Weigley, 72 N. J. Eq. 221, 65 
A. 196; Cook v. Weigley, 68 N. J. Eq. 
480, 59 A. 1029 [aff 69 N. J. Eq. 836, 
65 A. 480]. 


51. The Rhein, 204 F. 252, 122 CCA 
520; Atlantic Dredging Co. v. Bergen 
Neck R. Co., 44 F. 208; The Mary Mc- 
Cabe, 22 F. 750; State v. Babcock, 
30 N. J. Law 29; Peo. v. New Jer- 
sey Cent. R. Co., 42 N. Y. 283 [error 


dism 12 Wall. (U. S.) 455, 20 L. ed. 
458]. 
[a] Docks and wharves (1) when 


wholly excepted by a state from a 
grant to another state of exclusive ju- 
risdiction .over places within the 
boundaries of the former ‘state, are 
within the control of the state with- 
in whose boundaries they lie and to 
whose land area they are attached 
(Peo. v. New Jersey Cent. R. Co., 42 
N. Y. 283 [error dism 12 Wall. (U. 
S.) 455, 20 L. ed. 458]), (2) and the 
courts of the other state have no 


24 [59 C.J.] 


[§ 5] 3. Under Provisions for Concurrent Jurisdic- 
tion®?—a. In General. In many instances, by agree- 
ments between states or of a state and the United 
States, or by the terms of the acts admitting partic- 
ular states to the Union, it has been provided, as to 
waters and watercourses between states with refer- 
ence to which their boundaries are located, that each 
of the adjoining states shall have concurrent jJuris- 
diction over them;** the jurisdiction of the states 
affected by such provisions is determined by their 
terms,** but the exact scope and extent of state ju- 
risdiction under such provisions has been a much 
litigated question which the courts have determined 
upon a consideration of (1) the nature of the powers 
and interests regarded as jurisdictional in this con- 
nection,®® (2) the manner in which such provisions 
operate on those included powers and interests,°° 
{3) the places and objects to which that disposition 


is applicable.** 


jurisdiction to enjoin their erection 
or continuance as nuisances (Peo, Vv. 
New Jersey Cent. R. Co., supra). 


52. Concurrent jurisdiction under 
constitution of states and United 
States see infra § 11. 


Effect of provisions on jurisdiction 
of federal courts see Federal Courts 
§ 16 note 78. 


53. See cases infra notes 54-2. 


[a] Congress has power to author- 
ize such agreements between states. 
State v. Cunningham, 102 Miss. 237, 
59 So. 76, AnnCas1914D 182. 


[b] Absence of compact or agree- 
ment between states, providing for 
concurrent jurisdiction, is immaterial 
where such a provision occurs in the 
acts of admission to the Union and 
the definition in this manner of the 
jurisdiction is valid. In re Mattson, 
69 EY 535. H 


[ec] Failure of state constitution 
to mention expressly the state’s con- 
current jurisdiction over a boundary 
river, possessed by it as a territory, 
does not deprive it of such jurisdic- 
tion. Columbia River Packers’ Assoc. 
v. McGowan, 172 F. 991 [rev on other 
grounds 219 F. 465, 134 CCA 461 (aff 
Ate Sie 302, 3808,Ct, 1295.62" Tn sed: 


54. U. S.—Meyler v. Wedding, 192 
Ul. S2.573, 24 S.Ct. 322, 48 L. ed. 570, 
66 LRA 833 [rev 107 Ky. 310, 53 S.W. 
809, 21 KyL 1006, 92 AmSR 347]. 


Ind.—Memphis, ete., Packet Co. v. 
Pikey, 142 Ind. 304, 40 N.E. 527; 
Welsh v. State, 126 Ind. 71, 25 N.E. 
883, 9 LRA 664; Sherlock v. Alling, 44 
Ind. 184 [aff 93 U. S. 99, 23 L. ed. 819]. 


» fy es cla ati v. Mullen, 35 Iowa 
Ky.—Nicoulin v. O’Brien, 172 Ky. 


473, 189 S.W. 724 [aff 248 U. S. 1138, 39 
S.Ct. 23, 63 L. ed, 155]. 


Mioo.—Sanders v. St. Louis, ete., 
Anchor Line, 97 Mo. 26, 10 S.W. 595, 
3 ait 390; State v. Metcalf, 65 Mo. 
A. 681. 


Pa.—In re Dams in Delaware River, 
2A Ist. oto. 


Tenn.—Couch vy. State, 
156, 203 S.W. 831. 


Wis.—State v. Cameron) 2 Pinn. 
490, 2 Chandl. 172. 


But see Booth v. Hubbard, 8 Oh. St. 
244 (where it was said, despite the 
existence of such a provision, that a 
statute could have no extraterritorial 
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effect, and that, unless the cause of 
action arose within the state, the 
statute was inoperative). 


[a] Words not to be construed re- 
strictively.— Where, in an instrument 
establishing the jurisdiction of states 
to be created out of ceded territory, 
and which were created therefrom, it 
was provided that ‘‘the respective ju- 
risdictions . . . Shall be concurrent 
only with the States which may pos- 
sess the opposite shore,’ the words 
were not intended merely as an ex- 
clusion of the United States or other 
states, leaving the boundary line to 
determine the limits of the jurisdic- 
tion of the adjoining states, but were 
meant to confer a concurrent jurisdic- 
tion over the whole river upon each 
adjoining state. Meyler v. Wedding, 
192 U. S. 578,'24 S.Ct. 322, 48 L. ed. 
570, 66 LRA 833 [rev 107 Ky. 310, 53 
S.W. 809, 21 KyL 1006, 92 AmSR 347]; 
Nicoulin v, O’Brien, 172’ Ky. 473, 189 
S.W. 724 [aff 248 U. S. 113, 39 S.Ct. 
23, 63 L. ed. 155]. 


[b] Construction of congressional 
assent.—Where congress authorized 
two states ‘“‘to fix the boundary line 
. ». . and also to adjudge and set- 
tle the jurisdiction to be exercised by 
said states,’ the agreement did not 
limit the states to fixing the boundary 
line and confining their jurisdiction 
within the boundary thus established, 
but permitted them either to make 
the jurisdiction follow the boundary 
line agreed upon, or extend over the 
waters concurrently from shore to 
shore. State v. Cunningham, 102 
Miss. 237, 59 So. 76, AnnCas1914D 182. 


55. See infra § 6, 

56. See infra § 7. 

57. See infra § 8. 

58. State v. Keane, 84 Mo. A. 127; 


Cooley v. Golden, 52 Mo. A. 229, 235 
ea 117 Mo. 338, 238 S.W. 100, 21 LRA 


“Ts the case different than if the 
boundary line between the iwo states 
had been located originally on dry 
land instead of in the middle of the 
channel of the river? We think not 
“Sopot The reason for the grant of 
this concurrent jurisdiction 5 
lends no support to plaintiff's claim 
of concurrent jurisdiction in this 
case. The conditions are wanting 
which constitute the basis of this ju- 
risdiction. The boundary line be- 
tween the states is the middle of the 
former bed of the river, and to this 
line the jurisdiction of each extends, 
but the concurrent jurisdiction along 


[§§ 5-6 


Abandonment of bed. Where the river over which 
the two states have concurrent jurisdiction leaves its 
bed, which thus ceases to be the boundary, the juris- 
diction of each state extends only to the boundary 
line, the concurrent jurisdiction as to the abandoned 
part of the river bed ceasing thereafter.°* 


[§ 6] b. Matters To Be Treated as Jurisdictional. 
Under an agreement for concurrent jurisdiction over 
a boundary river between states, it is not meant that 
there shall be concurrent sovereignty or dominion 
thereon®® or that the rights incidental to sovereignty 
are concurrent to the states;°° hence, such a provi- 
sion does not. give concurrent proprietary rights.°* 
All such rights of dominion continue to pertain ex- 
clusively to the several states up to the boundary.®* 
Jurisdiction means something less than the sovereign 
authority of the states;°* it refers to that authority 
commonly exercised concurrently upon water divid- 


there disappeared when the river did.” 
Cooley v. Golden,’ supra. 


59. Nicoulin v. O’Brien, 172 Ky. 
473, 189 S.W. 724 [aff 248 U. S. 113,. 
39) S.Ct) 23; 6384 ae ede 155). -Statesye 
Cunningham, 59 So. 76, 102 Miss. 237,. 
AnnCas1914D 182; Alsos v. Kendall,. 
14107. 359) 227 .P: 92868) Robertsrive 
Fullerton, 117 Wis. 222, 93 N.W. 1111,. 
65 LRA 953. Contra State v. Moyers, 
155 Iowa 678, 1386 N.W. 896, 41 LRA. 
NS 366. 

60. Nicoulin v. O’Brien, 172 Ky. 
473, 189 S.W. 724 [aff 248 U. S. 113, 
39 S.Ct. 23, 638 L. ed. 155]; Louisville 
Bridge Co. v. Louisville, 81 Ky. 189, 
5 KyL 16, 473; Alsos v. Kendall, 111 
Or. 359, 227 P. 284; State v. Bowen,. 
149 Wis. 203, 185 N.W. 494, 39 LRA. 
NS 200; Roberts v. Fullerton, 117 
Wis. 222, 93 N.W. 1111, 65 LRA 9538. 


61. Nicoulin v. O’Brien, 172 Ky. 
473, 189 S.W. 724 [aff 248 U. S. 113, 
o9.5.Ct. 23, 63 Db. ed. 1551; Alsosivea 
Kendall, 111 Or. 359, 227 P. 286; Rob- 
erts v. Fullerton, 117 Wis. 222, 93 N. 
W. 1111, 65 LRA 953. See to same 
effect In re.Mattson, 69 F. 535. 


62. Nicoulin v. O’Brien, 172 Ky. 
473, 189 S.W. 724 [aff 248 U. S. 113.. 
39 S.Ct. 23, 63 L. ed. 155]; Louisville. 
Bridge Co. v. Louisville, 81 Ky. 189, 
5 KyL 16, 473; Alsos v. Kendall, 111 
Or. "359, 227 “PB. 2865 4in- re ‘eating 
Terr., 23, Pa. Disti/356, 42) Pal Cowes 
Roberts v. Fullerton, 117 Wis. 222, 93 
N.W. 1111, 65 LRA 953. See Western 
Union Tel. Co. v. Louisville, etc., R.« 
Co., 270 Ill. 399, 110 N.E. 583, AnnCas 
1917B 670 (holding that, subject to 
the rights of the federal government, 
a state may authorize condemnation 
of land on its side of the state line in 
an interstate boundary stream, over 
which its jurisdiction is coneurrent 
with that of the adjoining state). 


“It is an elementary proposition 
that a state may authorize or forbid 
the doing of acts which depend upon 
territorial rights, such as the regula- 
tion of fisheries, or the placing of 
structures upon the bed of the stream,, 
or permitting obstruction of naviga- 
tion on its own part of the stream, 
which acts cannot be interfered with 
by the owner of the opposite shore. 
It cannot, however, forbid fishing in 
the opposite half of the stream, or 
the placing of obstructions there, 
when those acts are authorized by the: 
laws of the owner of that side of the: 
stream.” Nicoulin v. O’Brien, 172 Ky. 
473, 189 S.W. 724, 728 [aff 248 U.S. 
118, 39 S.Ct. 28, 68 L. ed. 155]. 


63. Miller v. McLaughlin, 118 Neb. 
aca umes babar Se So 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ed by the boundary line between two countries ac- 
cording to the public law as recognized in this coun- 
try at the time the use of the term became common 
in our legislative history. The extent of the term 
“jurisdiction” in this connection is to be ascertained 
by reference to the purposes thereof,*® of which one, 
perhaps the primary one, was to avoid the question 
as to whether a given act or transaction brought in 
suit occurred on one side or the other of the exact 
boundary in the channel;** it relates to matters at 
least in some way connected with the use of the wa- 
ter for navigable purposes, to things afloat, or in 
some legitimate sense.on the water.°7 It does not 
include the right to regulate the enjoyment. by the 
people of one state within its domain of rights in- 
cident to their situation®® nor empower one state to 
spread its mere police regulations over territory of 
another ;®® but in so far as such regulations deal 
with the use of the river for navigation or for other 
purposes unconnected with the attributes and inci- 
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dents of territorial dominion, their exercise is valid 
and has been supported.7° To the extent thus de- 
fined, the jurisdiction extends to both civil and crim- 
inal matters,‘+ or to whichever of the two the provi- 
sions expressly relate.72 As to all matters not 
included in jurisdiction, thus considered, the several 
states retain the exclusive authority and control up 
to their respective boundaries, free from interfer- 
ence by the states possessing concurrent. jurisdiction, 
as fully as if no agreement or provision regarding 
jurisdiction existed."? 


[§ 7] c. Nature of Powers as to Included Matters. 
There is no reason to give any unusual meaning to 
the expression “concurrent jurisdiction” used in this 
connection ;7* the several jurisdictions of two states 
respectively over adjoining portions of a river sepa- 
rated by a boundary line are no more “concurrent” 
than is a similar jurisdiction over adjoining strips of 
land;*°> concurrent jurisdiction, properly so called, 


174, 224 N.W. 18, 20 [aff 281 U.S. 261, 
50 S.Ct. 296, 74 L. ed. 840]; Roberts 
v. Fullerton, 117 Wis. 222, 93 N.W. 
1111, 65 L.R.A. 953. Contra State v. 
Moyers, 155 Iowa 678, 136 N.W. 896, 
41 LRANS 366. 


“Each state, as to river waters 
within her own boundaries, has rights 
and powers not committed to the ad- 
joining state.” Miller v. McLaughlin, 
supra. 


64. Nicoulin v. O’Brien, 172 Ky. 
473, 189 S.W. 724 [aff 248 U. S. 113, 39 
S.Ct. 23, 63 L. ed. 155]; Roberts v. 
Fullerton, 117 Wis. 222, 93 N.W. 1111, 
65 L.R.A. 953. 


65. State v. Moyers, 155 Iowa 678, 
683, 136 N.W. 896, 41 LRANS 366; 
Louisville Bridge Co. v. Louisville, 81 
Ky. 189, 5 KyL 16, 473; Com. v. Shaw, 
8 Pa. Dist. 509, 22 Pa. Co. 414; Rob- 
erts v. Fullerton, 117 Wis. 222, 93 N. 
Want ts 65). LR AY 953. 


“The meaning of the term as used 


in the acts of Congress conferring 


such concurrent jurisdiction upon the 
various states may be ascertained 
with some reasonable accuracy by 
taking into account the difficulties 
evidently intended to be avoided.” 
State v. Moyers, supra [quot Nicoulin 
v. O’Brien, 172 Ky. 473, 189 S.W. 724, 
730 (aff 248°U. S. 113, 39 S:Ct. 23, 63 
L. ed. 155) ]. 


66. U. S.—Nielsen v. Oregon, 212 
U. S. 315, 29 S.Ct. 383, 53 L. ed. 528 
[rev 51 Or. 588, 95'P. 720, 131 AmSR 
765, 16 AnnCas 1113]. 


Towa.—State v. Moyers, 155 Iowa 
678, 136 N.W. 896, 41 LRANS 366. 


Minn.—State v. George, 60 Minn. 
5030.68 .N. W..100.. 


Miss.—State v. Cunningham, 102 
Miss. 237, 59 So. 76, AnnCas1914D 182. 


Neb.—Miller v. McLaughlin, 118 
Neb. 174, 224 N.W. 18 [aff 281 U. S. 
261, 50 S.Ct. 296, 74 L. ed. 840]. 


Pa.-—Com. vy. Shaw, 8 Pa. Dist. 509, 
22 Pa. Co. 414. 


[a] Purposes of provision dis- 
cussed.—(1) “Some of the purposes 
of this concurrent jurisdiction are to 
enforce proper police regulations on 
the river, and to regulate and protect 
interstate traffic on and across the 
river, and the persons engaged in the 
same.” State v. George, 60 Minn. 503, 
63 N.W. 100. (2) “That jurisdiction 
is conferred, not for the purpose of 
destroying the title of either sover- 
eign, but to render more efficient the 
policing of the stream, and to prevent 
the loss and confusion which would 


> 


result from defeating actions by pleas 
to the jurisdiction, when it might be 
difficult to determine precisely where 
the act occurred.” Nicoulin  v. 
OUBVIEN sy da) oval 418s 5 LS on aa eae 
727 [aff 248 U. S. 113, 39. S.Ct. 23, 63 
Li veds 155]5.. 


67. Nicoulin vy. O’Brien, supra; 
Louisville Bridge Co. v. Louisville, 81 
Ky. 189, 5 Kyl 16, 473; Roberts v. 
Fullerton, 117 Wis. 222, 93 N.W. 1111, 
65 L.R.A. 953. But see Buck v. Ellen- 
bolt, 84 Iowa 394, 51 N.W. 22, 15 L.R. 
A, 187 (“It has never been held that 
the jurisdiction of this state extends 
to the east shore of the channel of the 
Mississippi river in any case except 
where the act eomplained of or cause 


of action was founded upon some- 


thing connected with the commerce 
of the river’’). Contra State v. Moy- 
ers, 155 Iowa 678, 136 N.W. 896, 41 
LRANS 366. 


68. Nicoulin v. O’Brien, 172 Ky. 
473, 189 S.W. 724 [aff 248 U. S..113, 
39 S.Ct: 28,63 Li sed. 155]5).Statev. 
Bowen, 149 Wis. 203, 135 N.W. 494, 
39 LRANS 200; Roberts v. Fullerton, 
117 Wis. 222, 938 N.W. 1111, 65 L.R.A. 
953. Contra State v. Moyers, 155 
Iowa 678, 136 N.W. 896, 41 LRANS 
366. 


69. State v. Moyers, supra; Ni- 
ecoulin vy. O’Brien, 172 Ky. 473, 189 
S.W. 724 [aff 248 U. S. 113, 39 S.Ct. 
23, 63 L. ed. 155]; In re Hunting Terr., 
23 Pa. Dist. 356, 42 Pa. Co. 341; State 
v. Bowen, 149 Wis. 203, 135 N.W. 494, 
39 LRANS 200; Roberts vy. Fullerton, 
147, Wis. 222,93: NeW. 1111, 65. LRA, 
953. See to same effect In re Matt- 
son, 69 F. 535. 


70. See cases infra this note. 


[a] Death or survival statute (1) 
of a state bounded by a river over 
which it has concurrent jurisdiction 
has been held to apply to deaths oc- 
curring anywhere upon the river 
where it forms the boundary between 
the states (Memphis, etc., Packet Co. 
v. Pikey, 142 Ind. 304, 40 N.H. 527; 
Sherlock vy. Alling, 44 Ind. 184 [aff 93 
U. S. 99, 23 L. ed. 819]; Sanders v. 
St. Louis, etc., Anchor Line, 97 Mo. 
26, 10 S.W. 595, 3 L.R.A. 390), (2) de- 
spite inconsistent provisions of sim- 
ilar statutes in the other state, where 
the death actually occurred (Sherlock 
vy. Alling, supra). 


[b] Penal statutes.—(1) Where 
one of two states prohibited the sale 
of intoxicating liquors but the other 
did not, such a sale, although made on 
a river boat within the boundaries of 
the latter state, but without any li- 


cense from such state, was within the 
jurisdiction of the former (State v. 
Cunningham, 102 Miss. 237, 59 So. 76, 
AnnCas1914D 182); (2) and similar- 
ly, where one state prohibited sales 
without a license, it had jurisdiction 
of a sale on the river by one without 
a license from either state (Welsh v. 
State, 126 Ind. 71, 25 N.E. 883, 9 
L.R.A. 664; State v. Plants, 25 W. Va. 
119, 52 AmR 211). (3) A statute re- 
specting places of prostitution and 
lewdness applied to a river boat with- 
in the boundaries of the state op- 
posite (State v. Mullen, 35 Iowa 199), 
(4) and the same has been held as 
to laws respecting gaming houses 
(State v. Metcalf, 65 Mo. A. 681). 


71. Nielsen v. Oregon, 212 U. S. 
315, 29 S.Ct. 383, 53. L. ed. 528 [rev 
51 Or. 588, 95 P. 720, 131 AmSR 765, 
16 AnnCas 1113]. 


72. State v. Cunningham, 102 Miss. 
237, 59 So. 76, AnnCas1914D 182. 


73. Nicoulin v. O’Brien, 172 Ky. 
473, 189 S.W. 724 [aff 248 U. S. 113, 
39 S.Ct. 23, 63 L. ed. 155]; Lonis- 
ville Bridge Co. v. Louisville, 81 Ky. 
189, 5 KyL 16, 473; Alsos v. Kendall, 
111 Or. 359, 227 P. 286; Roberts v. Ful- 
lerton, 117 Wis. 222, 98 N.W. 1111, 65 
L.R.A. 953. See Miller v. McLaughlin, 
283 °U. SS. 260,150) S.Ct. 296). 745 ede 
840 [aff 118 Neb. 174, 224 N.W. 118] 
(where adjoining states having con- 
current jurisdiction made different 
regulations respecting the use of 
their waters ‘“‘within” the _ states, 
there was no conflict in the laws, each 
having legislated only as that part 
of the river which was in its own ter- 
ritorial limits and each of the stat- 
utes was a valid regulation up to the 
boundary line). 


74. Nielsen v. Oregon, 212 U. S. 
STS 29 aS Clizs son. 08 . ed. 528 [rev 
51 Or. 588, 95 P. 720, 131 AmSR 765, 
16 AnnCas 1113]; Wedding v. Mey- 
ler, 192 U.S. 578, 24 S.Ct. 322, 4801. 
ed. 570, 66 L.R.A. 833 [rev 107 Ky. 310, 
53 S.W. 809, 21. KyL 1006, 92 AmSR 
347]; Nicoulin v. O’Brien, 172 Ky. 
473, 189 S.W. 724 [aff 248 U. S. 113, 
39.S.Ck& 23,63 L. ed. 155]. 


75. Meyler v. Wedding, 192 U. S. 
578, 24 S.Ct. 322, 48 L. ed. 570, 66 
L.R.A. 833 [rev 107 Ky. 310, 53 S.W. 
809, 21 KyL 1006, 92 AmSR 347]; 
State v. Moyers, 155 Iowa 678, 684, 
136 N.W. 896, 41 LRANS 366; Nicou- 
lin v. O’Brien, 172 Ky. 473, 189 S.W. 
124.930 fat 248, UO. S2113.. 39 S,Ct.2235 
63 L. ed. 155]. 


“If the purpose of Congress was to 
give to each of the states bordering 


ne 
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means the jurisdiction of two powers over one and 
the same place.7® It is not equivalent to joint juris- 
diction;77 either state, as to the matters included 
in the jurisdiction dealt with, may extend and en- 
force its own laws by its own action over the terri- 
tory affected,?® or may, as to that part of such terri- 
tory within its own boundaries, extend and enforce 
its own laws in the same manner as anywhere else 
within its territorial limits, by its own independent 
action;7® and no assent to the particular laws by 
the other state need be had, for that purpose.*® The 
only difference, it has been said, between places af- 
fected by such an agreement and those not so af- 
fected is that the jurisdiction which is exclusive as 
to the latter is, as to the former, concurrent with an- 
The jurisdiction of each state, under 
such an agreement, is general,*? and may be exer- 


other state.’ 


on the river no other power than to 
enforce its laws with reference to 
transactions on that part of the river 
included within its boundary line, 
then no purpose whatever was served 
beyond that which would have been 
accomplished by fixing the boundary 
line itself, for complete jurisdiction 
up to that boundary line would there- 
by have been vested in the adjoining 
states. Certainly something more was 
intended.” State v. Moyers, supra. 
[quot Nicoulin v. O’Brien, supra]. 


76. Nielsen v. Oregon, 212 U. S. 
315, 29 S.Ct. 388, 53 L. ed. 528 [rev 
51 Or. 588, 95 P. 720, 131 AmSR 765, 
16 AnnCas 1113]; Meyler v. Wedding, 
192 U. S. 573, 24 S.Ct. 322, 48 L. ed. 


570, 66 L.R.A. 833 [rev 107 Ky. 310, 53 


S.W. 809, 21 KyL 1006, 92 AmSR 347]; 
Nicoulin v. O’Brien, 172 Ky. 473, 189 
SOWwav7 24, Patt 248 Ue S27 113,. 39. S.Ct: 
28, 68 L. ed. 155]; State v. Cunning- 
ham, 102 Miss. 237, 59 So. 76, AnnCas 
1914D 182. i 


77. State v. Moyers, 155 Iowa 678, 
136 N.W. 896, 41 LRANS 366; Nicou- 
lin v. O’Brien, 172 Ky. 473, 189. S.W. 


‘724 [aff 248 U. S. 113, 39 S.Ct. 23, 63 


L. ed. 155]; State v. Nielsen, 51 Or. 
588, 95 P. 720, 181 AmSR 765, 16 Ann 


Cas 1113 [rev on other grounds 212 


U.S. 315, 29 S.Ct. 383, 53 L. ed. 528]. 
But see In re Mattson, 69 F. 535 
(holding that ‘‘the word ‘concurrent’ 
Sala means acting in conjunc- 
tion’’). 

“The exigency of preserving order 
along the border does not necessarily 
await the concurrent action of two 
states.” Miller v. McLaughlin, 118 
Neb. 174, 224 N.W. 18, 20 [aff 281 U. 
S. 261, 50 S.Ct. 296, 74 L. ed. 840]. 


“Tg say that the jurisdiction is 
joint, thereby requiring the joint ac- 
tion of the two states, would not only 
deprive each state of the jurisdiction 
expressly conferred upon it by the 
compact .. . but it would re- 
quire the two states to make an agree- 
ment or compact by which the laws 
of one should not be operative on the 
river, unless they coincide in every 
way with the laws of the other—an 
arrangement expressly forbidden by 
section 10 of article 1 of the federal 
Constitution.” Nicoulin v. O’Brien, 
172 Ky. 473, 189 S.W. 724, 732 [aff 248 
U.S. 118, 39 S.Ct. 23; 63 Li ed 155), 


78. Nicoulin vy. O’Brien, supra; 
State v. Cunningham, 102 Miss. 237, 
59 So. 76, AnnCas1914D 182; State v. 
Nielsen, 51 Or. 588, 95 P. 720, 131 
AmSR 765, 16 AnnCas 1113 [rev on 
other grounds 212 U. S. 315, 29 S.ct. 
383, 53 L. ed. 528]. 


79. Miller v. McLaughlin, 281 U. 
S. 261, 50 S.Ct. 296, 74 L. ed. 840 [aff 
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relinquished.§? 


118 Neb. 174, 224 N.W. 18]; Nicou- 
lin v. O’Brien, 248 U. S. 113, 39 S.Ct. 
23, 63 L. ed. 155 [aff 172 Ky. 473, 189 
S.W. 724]. 


“The better view seems to be that 
those words do not prevent one state 
from exercising generally civil and 
criminal jurisdiction over that part 
of the river within her own bounda- 
ries.”’ Miller v. McLaughlin, 118 Neb. 
174, 224 N.W. 18, 20 [aff-281 U.S. 261, 
50 S.Ct. 296, 74 L. ed. 840]. 


80. Miller v. McLaughlin, 281 U. 
S. 261, 50 S.Ct. 296, 74 L. ed. 840 [aff 
118 Neb. 174, 224 N.W. 18]; Nicoulin 
v. O’Brien, 248 U. S. 113, 39 S.Ct. 23, 
63 L. ed. 155 [aff 172 Ky.-473, 189 S.W. 
724]; State v. Cunningham, 102 Miss. 
237, 59 So. 76, AnnCas1914D 182; State 
v. Nielsen, 51 Or. 588, 95 P. 720, 131 
AmSR 765, 16 AnnCas 1113 [rev on 
other grounds 212 U. S. 315, 29 S.Ct. 
383, 53 L. ed. 528]. 


81. Memphis, etc., Packet Co. v. 
Pikey, 142 Ind. 304, 40 N.E. 527; Sher- 
lock v. Alling, 44 Ind. 184 [aff 93 U. S. 
99, 238 L. ed. 819]. 


82. Sherlock y. Alling, supra. 


83. Sherlock vy. Alling, supra; State 
v. Cunningham, 102 Miss. 237, 59 So. 
76, AnnCasi1914D 182. 


,84 Nielsen v. Oregon, 212 U. S. 
315, 29 S.Ct. 388, 53 L. ed. 528 [rev 
51 Or. 588, 95 P. 720, 131 AmSR 765, 
16 AnnCas 1113]; Meyler v. Wedding, 
192 U.S. 578, 24 S.Ct. 322, 48 L. ed. 
570, 66 L.R.A. 833 [rev 107 Ky. 310, 53 
S.W. 809, 21 KyL 1006, 92 AmSR 347]; 
Nicoulin v. O’Brien, 172 Ky. 473, 189 
S.W. 724 [aff 248 U. S. 113, 39 S.Ct. 
23, 63 L. ed. 155]. But see McFall v. 
Com., 2 Metc. (Ky.) 394 (holding that 
the jurisdiction in question imports 
nothing more than the power to govy- 
ern by legislation, and in the absence 
of legislation extending the state’s 
authority over a river, the provision 
will not operate, as of its own force, 
so that a marriage by a justice be- 
yond the limits of the state whereof 
he was an Official, not having been 
expressly authorized by statute, was 
a criminal act on his part, as to which 
the provision for ‘concurrent juris- 
diction” did not protect him). 


85. Nielsen v. Oregon, 212 U. S. 
315, 29 S.Ct. 3838, 53 L. ed. 528 [rev 
51 Or. 588, 95 P. 720, 181 AmSR 765, 
16 AnnCas 1113]; Meyler v. Wedding, 
192.0. Si. 573, 24, S.Ct.:322, 48 Th. ed. 
570, 66 L.R.A. 833 [rev 107 Ky. 310, 53 
S.W. 809, 21 KyL 1006, 92 AmSR 347]; 
Nicoulin vy. O’Brien, 172 Ky. 478, 189 
S.W. 724 [aff 248 U. S. 118, 39 S.ct. 23, 
63 L. ed. 155]; State v. George, 60 
Minn. 508, 63 N.W. 100. And see 
cases infra notes 86, 87. 


cised in such manner as the state shall elect.** 
term, thus used, 
diction only ;8* it includes, also, at least to some ex- 
tent, concurrent judicial jurisdiction.*® Thus it has 
been held that transactions occurring anywhere with- 
in the tracts or upon the waters which are made the 
subject of concurrent jurisdiction may lawfully be 
dealt with by the courts of either state possessing 
such jurisdiction according to its own laws as fully 
as those occurring elsewhere, within its borders,*® 
and where the courts of one state assume jurisdiction 
in a particular case, the same shall be exclusive until 
Each state is, however, limited to 
the enforcement of its own laws and cannot enforce 
those of the other state.®* 
ited to such matters as service of process and judi- 
cial proceedings,®® but includes the right of legisla- 


[§ 7. 


The 
is not confined to legislative juris- 


Conversely, it is not lim- 


[a] Service of process by a state 
given concurrent jurisdiction over a 
river at a place on the river outside 
of the state boundary is good service. 
Meyler v. Wedding, 192 U. S. 573, 24 
S.Ct. 322,.48 L. ed. 570, 66 L.R.A. 833 
[rev 107 Ky. 310, 53 S.W. 809, 21 KyL 
1006, 92 AmSR 347]; Memphis, ete., 
Packet Co. v. Pikey, 142 Ind. 304, 40 
N.E. 527. 


[b] Power to arrest for offenses 
committed within the state or upon 
the river extends over the entire riv- 
er affected by the agreement. In re 
Hunting Terr., 23 Pa. Dist. 356, 42 Pa. 
Co. 341. \ 


Territorial limits on exercise of 
jurisdiction of courts generally, see 
Courts §§ 119-133. 


86. Ind.—Memphis, ete., Packet 
Co. v. Pikey, 142 Ind. 304, 40 N.E. 527; 
Welsh v. State, 126 Ind. 71, 25 N.E. 
883, 9 L.R.A. 664; Dugan v. State, 125 
Ind. 130, 25 N.E. 171, 9 L.R.A. 321, 


Minn.—State v. George, 60 Minn. 
503, 638 N.W. 100. 


Miss.—State yv. Cunningham, 102 
Miss. 237, 59 So. 76, AnnCas1914D 182. 


Mo.—Sanders yv. St. Louis, ete., 
Anchor Line, 97 Mo. 26, 10 S.W. 595, 3 
Beaune 390; State v. Metcalf, 65 Mo. 


Pa.—Com. v. Shaw, 8 Pa. Dist. 509, 
22 Pa. Co. 414. 


W. Va.—State v. Plants, 25 W. Va. 
119, 52 AmR 211. 


[a] Bnforcement of decree.—The 
officers of a state possessing concur- 
rent jurisdiction in a particular place 
may go there as well to enforce the 
judgment of the state courts as to 
serve process, the jurisdiction of the 
state extending to both situations. 
State v. Mullen, 35 Iowa 199. 


87. State v. Cunningham, 102 Miss. 
237, 59 So. 76, AnnCasi914D 182; 
Sanders v. St. Louis, ete., Anchor 
Line, 97 Mo. 26, 10 S.W. 595, 3 L.R.A. 
390; Miller v. McLaughlin, 118 Neb. 
174, 224 N.W. 18 [aff 281 U. S. 261, 
50 S.Ct. 296, 74 L. ed. 840}. See 
Columbia River Packers’ Assoc. v. 
McGowan, 172 F. 991 [rev on other 
grounds 219 F, 465, 134 CCA 461 (aff 
245 U. S. 352, 38 S.Ct. 129, 62 Li eds 
342)] (dictum to the same effect). 


88. State v. Cunningham, 102 Miss, 
237, 59 So. 76, AnnCas1914D 182. 


Extra territorial operation of ; 
utes see Statutes 59 C. J. eS 


89. Sherlock vy. Alling, 44 Ind. 184 
[aff 93 U. S. 99, 23 L. ed. 819]; State 
v. Cunningham, 10% Miss. 237, 59 So, 
76, AnnCas1914D 182. 


5 For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion, touching all civil and criminal cases whieh in- 
volve matters included as jurisdictional within the 
scope of the agreement or provision for concurrent 
jurisdiction, arising in the territory affeeted.?° 


{§ 8] d. Places and Objects Subject to Concur- 
rent Jurisdiction. In general, concurrent jurisdic- 
tion relates to things afloat or in some legitimate 
sense on the water.°! It does not extend to perma- 
nent structures attached to the river bed or the banks 
and within the boundaries of one or the other 
state;°* such objects are under the exclusive juris- 
diction of the state within whose boundaries they 
are.°* The dividing line of jurisdiction as to physi- 
cal objects is between those on the river and those 
forming a part, not of the river, strictly speaking, 
but of the river bed.°* A provision for concurrent 
jurisdiction upon a river does not confer concurrent 
jurisdiction over islands in the river, which are with- 
in the exclusive jurisdiction of the state within whose 


STATES 
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boundaries they lie.®§ However, jurisdiction over 
persons and acts upon an interstate bridge over a 
boundary stream has been held to be the same as 
that over persons and acts in the course of naviga- 
tion of the river,®® and this is true as well of places 
where the bridge crosses over an island as of those 
where it is directly over the water.°* Where such 
an agreement exists, the fact that the place where 
jurisdiction was asserted was beyond the state 
boundary has been held to be immaterial if the par- 
ticular matter and place involved were affected by 
the agreement;98 however, one of the states has no 
jurisdiction over acts done by the express license and 
authority of the other state within the boundaries 
of the latter,®® the state’s power to license being con- 
fined, however, to its own side of the boundary.! 
Traffic, between places in the same state, passing 
along a river as to which that state has been given 
concurrent jurisdiction, extending beyond its bor- 


90. Sherlock v. Alling, 44 Ind. 184 
Rate os Us. 99s 28) Sn eds HST 975 
Church v. Chambers, 3 Dana (Ky.) 
274; State v. Cunningham, 102 Miss. 
237, 59 So. 76, AnnCas1914D 182. 


[a] Extension of legislation to ter- 
ritory.—No particular provisions de- 
claring that statutes shall extend to 
operate in the territory affected by 
such an agreement are necessary, and 
regularly enacted laws extend to, and 
are in force in, such territory as fully 
as in that over which the state pos- 
sesses exclusive jurisdiction without 
any special provisions to that effect, 
since, when the right of legislation is 
exercised by a general enactment, it 
must be regarded as an expression of 
the will of the legislature that such 
enactment shall be in force wherever 
the state has jurisdiction, unless the 
contrary appears to be the case. 
Sherlock v. Alling, 44 Ind. 184 [aff 
93 U. S. 99, 23 L. ed. 819]. 


[b] Possible inconsistencies be- 
tween legislation of states having 
concurrent jurisdiction do not defeat 
the rule. Sherlock v. Alling, 44 Ind. 
184 [aff 93 U. S. 99, 23 L. ed. 819]. 


[c] Guaranty of free and common 
navigation of a river, the subject of 
concurrent jurisdiction, is not in- 
fringed by legislation of the adjoin- 
ing states for the- prevention of 
crimes and torts on it. Church v. 
Chambers, -3 Dana (Ky.) 274. 


$1. See supra § 6, text and note 
67. 

92. McGowan v. Columbia River 
Packers’ Assoc., 245 U. S. 352, 38 S.Ct. 
129, 62 L. ed. 342 asi} ey 134 
CCA 461 (rev 172. F. $ eyler v. 
Wedding, 192 U. S. 578, 24 S.Ct. 322, 48 
L. ed. 570, 66 L.R.A. 833 [rev 107 Ky. 
310, 53 S.W. 809, 21 KyL 1006, 92 Am 
SR 347]; Nicoulin v. O’Brien, 172 Ky. 
473, 189 S.W. 724 [aff 248 U. S. 113, 
39 S.Ct. 23, 68 L. ed. 155]; Roberts 
y. Fullerton, 117 Wis. 222, 93 N.W. 
1111, 65 L.R.A. 953. See Buck v. Ellen- 
bolt, 84 Iowa 394, 51 N.W. 22, 15 
L.R.A. 187; State v. Mullen, 35 Iowa 
199 (both recognizing the rule). 


93. McGowan ‘v. Columbia River 
Packers’ Assoc., 245 U. S. 352, 38 S.Ct. 
129, 62 L. ed. 342 [aff 219 F. 365, 134 
CCA 461 (rev 172 F. 991)]; Buck v. 
Ellenbolt, 84 Iowa 394, 51_N.W. 22, 
15 L.R.A. 187; Roberts v. Fullerton, 
117 Wis. 222, 93 N.W. 1111, 65 L.R.A. 
953. \ 

[a] Abatement as nuisance of per- 
manent structures in or over the river 
is exclusively within the jurisdiction 
of the state within whose territorial 


limits such structures are located. 
McGowan y. Columbia River Packers’ 
Assoc., 245 U.S. 352, 38 S.Ct. 129, 62 
L. ed. 342 [aff 219 F. 365, 134 CCA 
461 (rev 172 F. 991)]; Buck vy. Ellen- 
bolt, 84 Iowa 394, 51 N.W. 22, 15 
L.R.A. 187; Roberts v. Fullerton, 117 
Wis. 222, 93 N.W. 1111, 65 L.R.A. 958. 


- 94 State v. Mullen, 35 Iowa 199; 
Roberts v. Fullerton, 117 Wis. 222, 
93 N.W. 1111, 65 L.R.A. 953. 


[a] Nets staked to river bed are 
not such permanent structures as are 
removed from the jurisdiction con- 
currently conferred, by virtue. of 
forming a part of the river bed. Rob- 
erts v. Fullerton, 117 Wis. 222, 93 N. 
W. 1111, 65 L.R.A. 953. But see Mc- 
Gowan v. Columbia River Packers’ 
Assoc., 245 U. S. 352, 38 S.Ct. 129, 62 
L. ed. 342 [aff 219 F. 365, 1384 CCA 461 
(rev 172 F. 991)] (holding to the con- 
trary as to nets anchored to the bot- 
tom by a system of stones and 
weights, more or less permanent in 
nature). 


[b] Boat fastened to opposite bank 
has been held to fall within the con- 
current jurisdiction of a state. State 
v. Plants, 25 W. Va. 119, 52 AmR 211. 


[ce] Floating structures temporar- 
ily aground on land within the bound- 
aries of the state on the opposite side 
of the stream are within the jurisdic- 
tion conferred. State v. Mullen, 35 
Iowa 199. 


95. Buck v. Ellenbolt, 84 Iowa 394, 
51 N.W. 22, 15 L.R.A. 187. 


96. State v. George, 60 Minn. 503%. 
63 N.W. 100, 101; Com. v. Shaw, 8 Pa. 
Dist. 509, 22 Pa. Co. 44. 


“Tf public travel across the river 
at this point was carried on by means 
of a ferryboat, there is no question 
but that his concurrent jurisdiction 
would attach during the _ transit 
across the river. The fact that the 
appliance by means of which the 
travel is carried on is a bridge instead 
of a ferryboat does not change the 
rule. The question here involved is 
not whether the courts . . have ju- 
risdiction over this permanent struc- 
ture on this island considered as real 
estate, but whether . . [they] have 
jurisdiction over the persons and 
moving or movable vehicles and 
things on this bridge. In our opin- 
ion, it is not material whether, at the 
time of the occurrence, such persons 
happen to be over the water of the 
river, or over an island in the river, 
or at one side of the main channel or 
the other. One of the reasons for es- 
tablishing this concurrent jurisdic- 


tion was to prevent the escape of 
criminals on account of the uncertain- 
ty that so frequently arises as to 
whether the act was committed on 
one side of the middle of the main 
channel or the other side of it. This 
uncertainty exists just as well when 
the act is committed on a bridge as 
when committed on a water craft. A 
traveler on such a bridge is usually 
not likely to know whether he is over 
an island or over the water, or on one 
side of the main channel or the other. 
In our opinion, the court below had 
jurisdiction.” State v. George, supra. 


97. State v. George, supra. 
98. Ind.—Welsh v. State, 126 Ind. 
71, 25 N.E. 883, 9 L.R.A. 664; Sherlock 


v. Alling, 44 Ind. 184 [aff 93 U. S. 99, 
23 L. ed. 819]. 


gee wane v. Mullen, 35 Iowa 
Minn.—State v. George, 60 Minn. 


5038, 638 N.W. 100. 


Miss.—State v. Cunningham, 102 
Miss. 237, 59 So. 76, AnnCas1914D 182. 


Pa.—Com. v. Shaw, 8 Pa. Dist. 509, 
22 Pa. Co. 414. , ; 


W. Va.—State v. Plants, 25 W. Va. 
119, 52 AmR 211, 


[a] That territory is wholly with- 
in boundaries of one of the states 
vested concurrently with the juris- 
diction does not affect the jurisdic- 
tion, which remains governed by. the 
particular agreements or provisions 
with reference thereto and the rules 
of law applicable to such agreements 
or provisions. Sherlock v. Al.ing, 44 
ae 184 [aff 93 U. S. 99, 23 L. ed. 
8 ‘ 


s9. Nielsen v. Oregon, 212 U. S. 
315, 29 S.Ct. 383, 53 L. ed. 528 [rev 
51 Or. 588, 95 P. 720, 1831 AmSR 765, 
16 AnnCas 1113]; Smith v. McGowan, 
131 Or, 522, 284 P. 189. See Colum- 
bia River Packers’ Assoc. v. Mc- 
Gowan, 219 F. 365, 134 CCA 461 [rev 
on other grounds, 172 F. 991, and aff 
245 U. S. 352, 38 S.Ct. 129, 62 L. ed. 
342] (recognizing the rule). 


1. Smith v. McGowan, 131 Or. 522, 
284 P. 189; In re Hunting Terr., 23 
Pa: Dist... 356, 42 Pas'Co.34t. 


[a] BRule applied.—Oregon could 
require a resident of Washington to 
obtain a license in Oregon to land a 
seine on the Oregon side of the Co- 
lumbia River under concurrent juris- 
diction, the fishing license from 
Washington being insufficient for this 
purpose. Smith. v. McGowan, 131 Or. 
522, 284 P. 189. 
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ders, is internal and not interstate commerce.” 


[§ 9] C. Relation of States to Other Governments? 
—1. Relation to United States—a. In General. The 
nature of the American government, 
simple in theory, frequently presents practical com- 
plexities which it is difficult to harmonize.* 
been described as a dual form or system of govern- 


‘ 


2. Dugan vy. State, 125 Ind. 130, 25 
N.E. 172, 9 ACL.R. 321. 


What constitutes interstate com- 

merce generally see Commerce § 2. 

3. Cross references: 

Adoption by state of federal rules of 
practice and procedure see Courts § 
285. 

Concurrent and conflicting jurisdic- 
tion of state and United States 
courts see Courts §§ 631-654. 

Concurrent jurisdiction of states and 
United States in punishment of 
eriminal offenses see Criminal Law 
§ 18 text and notes 37-45. 

Conflict of laws generally see Conflict 
of Laws 12 C. J. p 427 

Conformity of federal procedure to 
state practice see Federal Courts §§ 
108-162. 

Decisions of United States courts as 
precedents in state courts see 
Courts §§ 317, 318. 

Double citizenship in state and 
United States see Citizens § 3. 

Federal and state constitutions dis- 
tinguished see Constitutional Law § 
156. 

Places within states acquired or re- 
served by United States for public 
purposes see United States [39 Cyc 
730 


. 


"Power of congress as to state courts 


see Courts § 188; Constitutional 
Law § 375 text and notes 93-98. 


Power of states to provide bounties 
and bonuses for military service 
see infra §§ 342, 343. 

Punishment by states of offenses 
against United States see Criminal 
Law § 18 text and notes 46—50. 

Rights and powers of United States 
and states respecting militia see 
Militia §§ 2-4, 


State action or laws as affecting ex- |. 


istence of federal questions see 
Federal Courts §§ 29-47. 


State and federal powers as to police 
power see Constitutional Law § 417. 

State appropriation by eminent do- 
main of land for United States see 
Eminent Domain § 19. 

State laws as rules of decision in fed- 
aie meer See Federal Courts §§ 


Supremacy of federal constitution 
see Constitutional Law § 158. 


Tr¢ason against: 


Federal government as_ treason 
on State see Treason [38 Cyc 
State as treason against federal 
ee see Treason [38 Cyc 


Peo.v. Daly, 2112 N.Y. 183, 105 
NE. 1048, AnnCas1915D 367. 


5. U. S.—Metcalf v. Mitchell, 269 
U.S. 514,746 S.Ct. 172; 70 La. ed: 384: 
South Carolina Vet Sol oo ui oz) 
26 S.Ct. 110, 50 L. ed. 261, 4 AnnCas 
437; Matter of Heft, 197 U.S. 488, 
25 S.Ct. 506, 49 L. ed. 848; Parkers- 
burg, etc., Transp. Co. v. Parkersburg, 
eee UW ase OSA BiOty 1628 27 ne ed. 


Conn.—Hoxie v. New York, etc., R. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ment.® 


while it is 


It has 


Co., 82 Conn. 352, 73 A. 754, 17 AnnCas 
324. 


Fla.—Wood v. Whitaker, 81 Fla. 
653, 89 So. 118. 


Mass.—Com. v. Nickerson, 236 
Mass. 281, 128 N.E. 273, 10 aa 
1568. 


Mo.—State v. Truman, 319 Mo. ee 
4 S.W.(2d) 433. 

N. Y.—Peo. Daly, 212-N.. ¥.. 183, 
105 N.E. 1048, AnnCasi915D 367; Peo. 
v. Martin, 38 Misc. 67, 76 N.Y.S. 953 
{rev on other grounds 77 App. Div. 
396, 79 N.Y.S. 340, 17 N. Y. Cr. 150 
(afl Tbe ING ONE 315, 67 N.E. 589, 96 
AmSR 528)]. 


N. C.—Hill v. Seaboard Air Line R. 
Co., 180 N. C. 428, 105 S.H. 19. 


Okl.—In re Skelton Lead, etc., Co’s 
Gross Production Tax, 81 Okl. 134, 
197 BP. 495, 


6 U. S.—Ponzi v. Fessenden, 258 
U. S..254,, 42. S.Ct. 309, 66 L. ed. 607, 
22 A.L.R. 879; Buffington v. Day, 11 
Wall. 113, (20° di ed? 11225: “Texas v. 
White, 7 Wall. 700, 19 L. ed. 227; 
Ablemon v. Booth, 21 How. 506, 16 L. 
ed. 169; McCulloch v. Maryland, 4 
Wheat. 316, 4 L. ed. 579; Chisholm v. 
Georgia, 2 Dall. 419, 1 L. ed. 440. 


Cal.—Peo. v. Wood, 88 Cal. A. 621, 
264 P. 298. 


Haw.—Hendrie_ vy. 
Haw. 258. 


Ill.—Ruhstrat v. Peo., 185 Ill. 133, 
57 N.E. 41, 76 AmMSR 30, 49 L.R.A. 181. 


N. .Y.—Peo. v. Daly, 212 N. Y. 183, 
105 N.E. 1048, AnnCas1915D 367; 
Peo. v. Wade, 214 N.Y.S. 281, 126 Mise. 
762 [rev on other grounds 127 Misc. 
593, 217 N.Y.S. 486]. 


Oki.—State v. White, 39 Okl Cr. 
242, 264 P. 647. 


Pa.—Com. v. Easton First Nat. 
Bank, 303 Pa. 241, 154 A. 379. 


Tenn.—Union Bank vy. Hill, 3 
Coldw. 325. 


“The United States is a sovereignty 
composed of many sovereign states.” 
Hendrie v. Pedrick, 24 Haw. 258, 261. 


“The United States are sovereign 
as to all the powers of government 
actually surrendered; each state in 
the Union is sovereign, as to all the 
powers reserved.’’ Chisholm vy. Geor- 
gia, 2,Dall. (U.-S.) 419,435, 1 Li. ed. 

0. 


“In America, the powers of sov- 
ereignty are divided between the gov- 
ernment of the Union, and those of 
the states. They are each sovereign, 
with respect to the objects committed 
to it, and neither sovereign, with re- 
spect to the objects committed to the 
other.” McCulloch v. Maryland, 4 
Wheat. (U. S.) 316, 410, 4 L. ed. 579. 


“The federal and state governments 
involve and exercise wholly and en- 
tirely separate and independent sov- 
ereignties.”’’ Peo. v. Wood, 88 Cal. A. 
621, 264 P. 298. 


[a] As different agencies or instru- 
mentalities of people.—(1) ‘The gen- 
eral condition was well stated by Mr. 
Madison in the Federalist, thus: 
‘The Federal and State governments 


Pedrick, 24 


federal and state.® 
furnishing the people of the United States with a 
complete government." 
appropriate sphere.® 
powers in the same territory,® but each is a distinet 
entity acting independently of the other,’° and each 


[§§ 8-9 


In it there are two distinct sovereignties, 


Together they make one whole, 


Kach is supreme within its 
»They exereise their respective. 


are in fact but different agents and 
trustees of the people constituted 
with different powers and designated 
for different purposes.’’’ Lane Coun- 
ty v. Oregon, 7 Wall. (U. S.) 71, 76, 
19 L. ed. 101. (2) “In the last analy- 
sis the people are the sovereigns and’! 
both the states and the United States 
are only serving instrumentalities.” 
Christian Feigenspan, Inc. v. Bodine, 
264 F. 186, 191 [aff sub nom. National 
Prohibition Cases, 253 U. S. 350, 40 
S.Ct. 486, 588, 64 L. ed. 946]. 


7 U. S. v. Cruikshank, °92--U2> S: 
542, 550, 23 L. ed. 588. See Hoxie v. 
New York, etc., R. Co., 82 Conn. 352, 
73 A. 754, 759, 17° AnnCas 324 (“Un-' 
doubtedly the courts of every state 
and of the United States together 
constitute in a certain sense one judi- 
cial system for the enforcement of 
legal rights’’). 


“The people of the United States 
resident within any state are subject 
to two governments: one State and 
the other National; but there need be 
no conflict between the two. The 
powers which one possesses, the other 
does not. They are established for 
different purposes, and have separate 
jurisdictions. Together they make 
one whole, and furnish the people of 
the United States with a complete 
government, ample for the protection 
of all their rights at home and 
abroad.” U. S. v. Cruikshank, su- 
pra. 


8. See cases infra note 38. 


U. S.—South Carolina vy. U. S., 
199° Ui Si. 487, 264SiCw! £10) GOs tens 
261, 4 ‘AnnCas 737; Covell v. Heyman, 
LES Ss 476 A S.Ct. 355, 28 L. ed. 
390; Buffington v. Day, 11 Wall. 113, 
20 L. ed. 122; Ableman v. Booth, 21 
How. 506, 16 L. ed. 169; In re Charge 
to Grand Jury, 30 F. Cas. No. 18,- 
275, 1 Sprague 602. 


Ill.—Ruhstrat v. Peo., 185 Ill. 133, 
57 N.E. 41, 76 AmSR 30, 49 L.R.A. 181. 


N. Y.—Peo. v. Daly, 212 N. Y. 183, 
105 N.E. 1048, AnnCas1915D 367. 


N. C.—Hill v. Seaboard Air Line R. 
Co., 180 N. C. 428, 105 S.BH, 19. 


Pa.—Com. v. Easton First Nat. 
Bank, 303 Pa. 241, 154 A. 379. 


10. U. S—U. S. v. Cruikshank, 92 
U. S. 542, 23 L. ed. 588; Buffington v. 
Day, 11 Wall. 113, 20 L. ed. 122; Tex- 
as v. White, 7 Wall. 700, 19 L. ed. 227; 
Lane County v. Oregon, 7 Wall. 71, 19 
L. ed. 101; Ableman v. Booth, 21 How. 
506, 16 L. ed. 169; Chisholm y. Geor- 
gia, 2-Dall. 419) 1 Li ed. 440; 


Ill—Ruhstrat v. Peo., 185 Ill. 133, 
57 N.E. 41, 76 AmSR 30, 49 L.R.A.181. 


IN. OY¥.-—Peo, .. ve Daly, 212 0NI0Y abSan 
105 N.E. 1048, AnnCas1915D 367. 


Okl.—State v. White, 39 Okl. Cr. 
242, 264 P. 647. 


Pa.— Com. v. Easton First “Nat. 
Bank, 308 Pa. 241, 154 A. 379. 


BN oe Bank y. Hill, 3 Coldw. 
325. 


“The powers of the General Gov-. 
ernment, and of the State, although 
both exist and are exercised within 
the same territorial limits, are vet 
separate and distinct sovereignties, 


5 
‘ag 
Z 
- 
; 
= 
f 
j 
§ 


Be td tai 


# 
S. . 
4 
3 
3 
a 
x 
: 
2 
3 


eek 


—_ 


li a ag A il 


‘ 


Se ee ae ee pe 


— 


ES ee oe ee TS 


DOR ee I ee RT ee ea 


§ 9] 
has its separate governmental organization.1! 
several states are, however, an entirety, and their 
the United States 


is not, as to one of the states, a foreign nation;13 
the states have no existence politically, outside and 


people constitute one nation ;1? 


independent of the constitution 


States ;'* there is no such thing as a de facto state, 
the only states known to the constitution being states 
de jure, and, for a’state to be such, its relations with 


acting separately and independently 
of each other, within their respec- 
tive spheres.” Ableman vy. Booth, 21 
How. (U. S.) 506, 516, 16 L. ed. 169. 


“The General Government, and the 
States, although both exist within 
the same territorial limits, are sepa- 
rate and distinct sovereignties, act- 
ing separately and independently of 
each other, within their respective 
spheres.” Buffington v. Day, 11 Wall. 
(U. S.) 118, 124, 20 L. ed. 122 [quot 
Ruhstrat y. Peo., 185 Ill. 133, 57 N.E. 
41, 45, 76 AmSR 30, 49 L.R.A. 181]. 


“Hach one of these governments is 


distinct from the others.” U. S. v. 
Cruikshank, 92 U. S. 542, 549, 23 L. 
ed. 588. 

[a] War.—Although the_ several 


States, as members of the Union, are 


_ naturally interested in the success- 


ful outcome of national wars, and it 
is within their duty to do all within 
their power to promote their early 
and successful termination, yet it is 
the United States which is at war and 
not the states. State v. Ss 66 
Mont. 76, 213 P. 227. 


11. U. S. v. Cruikshank, 92 U.S. 
542, "B49: 23 L. ed. 588; Lane County 


sive Oregon, 7 Wall. (U. Ss.) TW19 Led. 


, 


101; Peo. v. Daly, 212 N. Y. 183, 105 
N.E. 1048, AnnCas1915D 367; Union 
Bank v. Hill, 3 Coldw. (Tenn.) 325. 


“We have in our political system 
a government of the United States 
and a government of each one of the 
several States.” U.S. v. Cruikshank, 


supra. 
[a] Enforcement of federal laws 
by state officers.—(1) It has been 


held that the federal government may, 
by statute, avail itself, to a limited 
extent, where necessary, of the execu- 
tive functions of state officers to as- 
sist in enforcing valid federal stat- 
utes enacted under the constitution. 
Harris v. Sacramento County, Super. 
Oi os CaleAy 155 196)P..895-(2) But 
it has been further held that, at least 
as to those duties which the state 
could not itself authorize to be per- 
formed, the officer acts by virtue of 
federal authorization and not prop- 
erly as an officer of the state. Eld- 
vedge v. Salt Lake County, 37 Utah 
188, 106 P. 939. 


22) Chae Chan Ping *v.. U.:S:, 130 
U. S. 581, 9 S.Ct. 623, 32 L. ed. 1068; 
White v. Hart, 13 Wall. (U. S.) 646, 
20 L. ed. 685; Lane County v. Oregon, 
7 Wall. (U. S.) 71, 19 L. ed. 101; Buck- 
ner v. Finley, 2 Pet. (U. S.) 586, 7 
L. ed. 528; Penn v. Tollison, 26 Ark. 
545; State v. Hennessy, 114 Wash. 
351, 195 P. 211, 215; State v. John- 
son, 170 Wis. 218, 115 N.W. Seat. 
L.R.A. : 


“Por all the purposes of the Na- 
tional government, the people of the 
United States are an integral, and not 
a composite mass, and their unity 
and identity, in this view of the sub- 
ject, are not affected by their segrega- 
tion by state lines for the purposes of 
State government and local adminis- 
tration. Considered in this connec- 
tion, the states are organisms for 
the performance of their appropriate 
functions in the vital system of the 
larger polity, of which, in this aspect 


STATES 


The 


mony.!° 
States.1® 


of the United 


of the subject, 
White v. Hart, 13 Wall. 
650, 20 L. ed. 685. 


“The federal government is our 
government none the less because we 
have a subordinate independent gov- 
ernment of our own within it.” State 
v. Johnson, supra. 


“The people of the United States 
constitute one nation, under one gov- 
ernment.” ‘Lane County v. Oregon, 
Ti Wane (USS 71, 76; 19 L. ed. 101. 


“The United States are formed of a 
number of States or Commonwealths, 
united together, and these constitute 
one General Government.” State v. 
Atkins, 35 Ga. 315, 318. ’ 


“The state is one of the component 
parts of the federal government and 


they form a ‘part.” 
(U. S.) 646, 


what affects the latter affects the 
former.” State v. Hennessy, 114 
Wash. 351,195 P. 211, 215. 

“For all national purposes, em- 


braced by the federal constitution, 
the states and the citizens thereof are 
one, united under the same sovereign 
authority, and governed by the same 
laws.” Buckner v. Finley, 2 Pet. (U. 
S.) 586, 590, 7 L. ed. 528. 


[a] Constitution not compact.— 
The constitution is not a mere com- 
pact, confederacy, or league, but es- 
tablishes a national government. U. 
S. v. Catheart, 25 F. Cas. No. 14,756, 1 
Bond 556; In re Charge to Grand 
Jury, 30 F. Cas. No. 18,273, 1 Sprague 
602; In re Charge to Grand Jury, 30 
F. Cas. No... 18,274, 2 Sprague 292; 
Thomas v. Taylor, 42 Miss. 651, 2 
AmR 625 [aff 22 Wall. (U. S.) 479, 
22 L. ed. 789]. 


[b] Relative importance of inter- 
ests.—‘‘'The interests of the nation 
are more important than those of any 
state.” Chicago Sanitary Dist. v. U. 
S., 266 U. S. 405, 426, 45 S.Ct. 176, 69 
L. ed. 352. 


18% Ft. Leavenworth R. Co. v. 
Lowe, 114 U. S. 525, 5 S.Ct. 995, 29 L. 
ed. 264; Wells v. Davis, 303 Mo. 388, 
261 S.W. 58; Matter of League Is- 
land, 1 Brewst. (Pa.) 524; State v. 
Hiteshaw, 42 Wyo. 147, 292 Pz 2; 
State v. George, 32 “Wyo. 223, 231 P. 
683. See Peo. v. Martin, 38 Misc. 67, 
76 N.Y.S. 953 [rev on other grounds 
77 App. Div. 396, 79 N.Y.S. 340, 17 N. 
VerGrers 00 (ate 175 N. Y. 315, 67 N.E. 
589, 96 AmSR 628) ] (dictum to the 
same effect). 


“In their relation to the general 
government, the States of the Union 
stand in a very different position 
from that which they hold to foreign 
governments. Though the jurisdic- 
tion and authority of the general gov- 
ernment are essentially different from 
those of the State, they are not those 
of a different country.” Ft. Leaven- 
worth R. Co. v. Lowe, 114 U. S. 525, 
541, 5 S.Ct. 995, 29 L. ed. 264. 


14. Penn v. Tollison, 26 Ark. 545, 
577; How v. Kane, 2 Pinn. (Wis.) 531, 
2 Chandl. 222, 54 AmD 152. 


“If a state exercises political pow- 
er, it must be as a State of the Un- 
ion.” Penn v. Tollison, supra. 


15. Penn v. Tollison, supra. 


[59 C.J.] 29 


the federal government must be in perfect har- 
Conversely, 
there could be no such politieal body as the United 
The constitution, in all of its provisions, 
looks to an indestructible union, composed of inde- 
structible states.1? 
gin or existence to the United States,'® and they get. 
none of their powers from the general government.1® 
Both the states and the United States existed before 


without the states in union 


The states do not owe their ori- 


16. Coyle v. Smith, 221 U. S. 559, 
31 S.Ct. 688, 55 L. ed. 853 [aff 28 Okl. 
121, 113. P. 944]; Western Union Tel. 
Co. v. Massachusetts, 125 U. S. 530, 
BAS: Ct. 961) (31> Le ed. -794;—Union: Pac: 
R. Co. v. Peniston, 18 Wall. (U. S.) 
5, 21 L. ed. 787; Buffington v. Day, 
11. Wall. .(U. °S.)..118;- 20. Lis ed. 122; 
Lane County ‘v. Oregon, 7 Wall. (U. 
S.) 71, 19 L. ed. 101; In re Skelton 
Lead, ete., Co.’s Gross Production 
Tax, 81 Okl. 134, 197 P. 495, 505. 


“The right of a state to maintain a 
state government is as essential to 
the existence of our scheme of gov- 
ernment as is the exercise of any 
other agency of government; state 
government being an essential wheel 
in the machinery of our dual govern- 
ment, to destroy which . - would 
destroy the duality thereby causing 
the whole framework to fall. Other 
forces may constitute needed and ap- 
propriate agencies of the government 
itself, our dual system of govern- 
ment; both elements must function 
or the dual scheme must fail.’ In re 
Skelton Lead, etc., Co.’s Gross Pro- 
duction Tax, supra. 


“The states are, and they must ever 
be, coexistent with the national gov- 
ernment.” Union Pac. R. Co. v. Pen- 
iston, 18 Wall. (U. S.) 5, 31, 21 L. ed. 
787 [auot Western Union Tel. Co. v. 
Massachusetts, 125 U. S. 530, 550, & 
S.Ct. 961, 31 L. ed. 794; In re Skelton 
Lead, etc., Co.’s Gross Production Tax,. 
81 Okl. 134, 197 P. 495, 502]. 


“The constitutional equality of the 
states is essential to the harmonious: 
operation of the scheme upon which 
the Republic was organized. When 
that equality disappears we may re- 
main a free people, but the Union will 
not be the Union of the Constitution.’” 
Coyle v. Smith, 221 U. S. 559, 580, 31 
S.Ct., 688, 55 L. ed. 853 [aff 28 OKl. 
121, 113 P. 944]. 


17. U. S.—Coyle v. Smith, 221 U. 
S. 559, 31 S. Ct. 688, 55.L. ed. 853 [aff 
28 Okl. 121, 113 P. 944]; White v. 
Hart, 13 Wall. 646, 20 L. ed. 685; Tex- 
as v. White, 7 Wall. 700, 19 L. ed. 227. 


Ala.—Parks v. Coffey, 52 Ala. 32. 


Miss.—Dantzler Lumber Co. v. Tex- 
as, etc., R. Co., 119 Miss. 328, 80 So. 
770, 4 A.L.R. 1669. 


Ohio.—Pennywit v. Foote, 
St. 600, 22 AmR 340. 


Oki.—Chicago, ete., R. Co. v. Tay- 
lor, 79 Okl. 142, 192 P. 349. 


Vt.—Ex p. Guerra, 94 Vt. 1, 110 A. 
224,10 A.L.R. 1560. 


See State v. Atkins, 35 Ga. 315, 318 
(holding that “‘the State of Georgia is: 
an integral and indissoluble part of 
the United States’). 


18. Chisholm v. Georgia, 2 Dall. 
(U. S.) 419, 438, 1 L. ed. 440; Union 
Bank v. Hill, 3 Coldw. (Tenn.) 325. 


“A state does not owe its origin to 

the government of the United States. 

. It derives its authority from 

the same pure and sacred source as: 

itself; the voluntary and deliberate. 

choice of the peopie.” Chisholm y.. 
Georgia, supra. 


19. Lowenstein v. 
908, 


27 Oh. 


68° 


Hyans, 
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the constitution.?° 


20. Buffington v. Day, 11 Wall. (U. 
S.) 1138, 20 L. ed. 122; Lane County v. 
Oregon, 7 Wall. (U. S.) 71, 19 L. ed. 
101. 


[a] When state came into exist- 
ence, as regards those of the states 
existing before the constitution, has 
been held to be a mixed question of 
law and fact. McGowan v. Crooks, 5 
Dana (Ky.) 65. 


21. Wharton y. Wise, 153 U. S. 155, 
167, 14 S.Ct. 783, 38 L. ed. 669; Penn 
v. Tollison, 26 Ark. 545; La Plaisance 
Bay Harbor Co. v. Monroe, Walk. 
(Mich.) 155; Dunean v. Course, 8 
Se Couey OG: 


“The Confederation was a league 
of friendship of the States with each 
other, so declared in the articles and 
entered into ‘for their common de- 
fence, the security of their liberties, 
and their mutual and general welfare, 
binding themselves to assist each 
other against all force offered to, or 
attacks made upon them, or any of 
them, on account. of religion, sover- 
eignty, trade, or any other pretence 
whatever.’ But its articles did not 
form a constitution or ordinance of 
government, with power to enforce 
its provisions upon each other, or 
even a compact having any coherence 
or binding force other than that of a 
league of friendship, which its mem- 
bers only claimed them to constitute.” 
Wharton v. Wise, supra. 


22. Penn vy. Tollison, 26 Ark. 545. 


23. U. S. v. Cruikshank, 92 U. S. 
542, 23 L. ed. 588; White v. Clark, 13 
Wall. (U. S.) 646, 20 L. ed. 685; Mc- 
Culloch v. Maryland, 4 Wheat. (U. S.) 
316, 4 L. ed. 579; Martin v. Hunter, 
1 Wheat. (U.. S.) 304, 4 L. ed. 97; 
Chisholm v. Georgia, 2 Dall. (U. S.) 
419, 1 L. ed. 440; U. S. v. Catheart, 
25 F. Cas. No. 14,756, 1 Bond 556; 
Penn v. Tollison, 26 Ark. 545; Thom- 
as v. Taylor, 42 Miss. 651, 2 AmR 625 
{aff '22. Wall. (U. S.) 479, 22 L. ed: 
789]. But see Chancely v. Bailey, 37 
Ga. 532, 538, 95 AmD 350 (“The Con- 
stitution was formed, and the Federal 
Government created by the people of 
the respective States, acting in their 
sovereign capacity as distinct and 
Separate political organizations’); 
Hill v. Boyland, 40 Miss. 618 (dictum 
to ‘the effect that the states created 
the federal union and its govern- 
ment). B 


“Wixperience made the fact known 
to the people of the United States 
that they required a national govern- 
ment for national purposes. The 
Separate governments of the sepa- 
rate States, bound together by the 
articles of confederation alone, were 
not sufficient for the promotion of the 
general welfare of the people in re- 
spect to foreign nations, or for their 
complete protection as citizens of the 
confederated states. For this reason, 
the people of the United States, ‘in 
order to form a more perfect union, 
establish justice, insure domestic 
tranquillity, provide for the common 
defence, promote the general welfare, 


Under the articles of confedera- 
tion, the several colonies entered into a league for 
the mutual purposes declared in that instrument ;** 
the constitution was designed to abolish that govern- 
ment and to set up in its stead a government created 
by the people and not by the former colonies;*” and 
the government of the United States was formed by 
the people and not by those political entities.** The 
people, through that instrument, established a more 
perfect union by substituting a national government 
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and secure the blessings of liberty’ to 
themselves and their posterity 
(Const. Preamble) ordained and, es- 
tablished the government of the Unit- 
ed States, and defined its powers by a 
constitution, which they adopted as 
its fundamental law, and made its 
rule of action.’’ U.S. v. Cruikshank, 
92 U. S. 542, 549, 23 L. ed. 588. 


[a] Marshal’s statement.—‘‘In 
discussing this question, the counsel 
for the state of Maryland have 
deemed it of some importance, in the 
construction of the constitution, to 
consider that instrument, not as 
emanating from the people, but as 
the act of sovereign and independent 
states. The powers of the general 
government, it has been said, are 
delegated by the states, who alone 
are truly sovereign; and must be 
exercised in subordination to the 
states, who alone possess supreme 
dominion. It would be difficult to 
sustain this proposition. The con- 
vention which framed the constitu- 
tion was indeed elected by the same 
legislatures. But the instrument, 
when it came from their hands was a 
mere proposal, without obligation, or 
pretensions to it. It was reported to 
the then existing congress of the 
United States, with a request that it 
might ‘be submitted to a convention 
of delegates, chosen in each state by 
the people thereof, under the recom- 
mendation of its legislature, for their 
assent and ratification.’ This mode 
of proceeding was adopted; and by 
the convention, by congress, and by 
the state legislatures, the instrument 
was submitted to the people. They 
acted upon it in the only manner in 
which they can act safely, effectively 
and wisely, on such a subject, by as- 
sembling in convention. It is true, 
they assembled in their several states 
—and where else should they have as- 
sembled? No political dreamer was 
ever wild enough to think of breaking 
down the lines which separate the 
states, and of compounding the Amer- 
ican, people into one common mass. 
Of consequence, when they act, they 
act in their states. But the measures 
they adopt do not, on that account, 
cease to be the measures of the people 
themselves, or become the measures 
of the state government. From these 
conventions, the constitution derives 
its whole authority. The government 
proceeds directly from the people; is 
‘ordained and established,’ inthe name 
of the people; and is declared to be or- 
dained, ‘in order to form a more per- 
fect union, establish justice, insure 
domestic tranquillity, and secure the 
blessings of liberty to themselves and 
to their posterity.’ The assent of the 
states, in their sovereign eapacity, is 
implied, in calling a convention, and 
thus submitting that instrument to 
the people. But the people were at 
perfect liberty to accept or reject it; 
and their act was final. It required 
not the affirmance, and could not be 
negatived, by the state governments, 
The constitution, when thus adopted, 


which acted only upon the states; 
articles of the constitution the necessary existence of 
the states, and, within their proper spheres, their in- 
dependent authority, is distinctly recognized.”° As 
to individual states and the United States, the con- 
stitution marks the boundary of powers,”° and nei- 
ther the states nor the United States can by their 
own legislation enlarge their own powers or restrict 


‘bound the state sovereignties. 


[§ 9 


acting directly upon the citizens instead of the gov- 
ernment provided by the articles of confederation 


-24 but in many 


was of complete obligation, and 


been said, that the people had already 
surrendered all their powers to the 


state sovereignties, and had nothing - 


more to give. But, surely, the ques- 
tion whether they may resume and 
modify the powers granted to govern- 
ment, does not remain to be settled 
in this country. Much more might 
the legitimacy of the general govern- 
ment be doubted, had it been created 
by the states. The powers delegated 
to the state sovereignties were to be 
exercised by themselves, not by a dis- 
tinct and independent sovereignty, 
created by themselves. To the 
formation of a league, such as was 
the confederation, the state sovereign- 
ties were certainly competent. But 
when, ‘in order to form a more per- 
fect union,’ it was deemed necessary 
to change this alliance into an effec- 
tive government, possessing great and 
sovereign powers, and acting directly 
on the people, the necessity of refer- 
ring it to the people, and of deriving 
its powers directly from them, was 
felt and acknowledged by all. The 
government of the Union then (what- 
ever may be the influence of this 
fact on the case), is, emphatically and 
truly, a government of the people. In 
form, and in substance, it emanates 
from them. Its powers are granted 
by them, and are to be exercised di- 
rectly on them, and for their benefit.” 
McCulloch v. Maryland, 4 Wheat. (U. 
S.) 316, 402, 4 L. ed. 579. 


24. U. S. v. Cruikshank, 92 U. S. 
542, 23 L. ed. 588; Buffington v. Day, 
11 "Wall: (CU. ‘S)“b23}$°208 Leveds 122: 
Lane County v. Oregon, 7 Wall. (U. 
S.) 71, 19 L. ed. 101; Chisholm v. 


Georgia, 2 Dall. (U. S.) 419. 1 L. ed. 


440; In re Charge to Grand Jury, 30 
F. Cas. No. 18,273, 1 Sprague 602. 


25. Buffington v. Day, 11 Wall. (U. 
S.) 1138, 20 L. ed. 122; Lane County v. 
Oregon, 7 Wall. (U. S.) 71, 19 L. ed. 


101; Hoxie v. New York, etc., R. Co., 


82 Conn. 352, 73 A. 754, 17 AnnCas 
324; State v. Hiteshew, 42 Wyo. 
147,292 P. 2,.4. 


“States formed the federal govern- 
ment, and, far from being strangers 
thereto, they are expressly recog- 
nized in the document creating it.” 
State v. Hiteshew, supra. 


“By its provisions the sovereignty 
of each of the states is as carefully 
guarded as that of the United States.” 
Hoxie v. New York, etc., R. Co., supra. 


“The preservation of the States, 
and the maintenance of their govern- 
ments, are as much within the design 


and care of the Constitution as the 


preservation of the Union and the 
maintenance of their national govern- 
ment.” Texas v. White, 7 Wall. 
(U. 8.) 700, 725, 19 L. ed. 227 Fquot 
Pennywit v. Foote, 27 Oh. St. 600, 620, 


22 AmR 340]. 


Chisholm y. Georgia, 2 Dall. 
(Ui; 3). 419. 1 ke ed Aa eee 
Wade, 126 Misc. 762, 214 N.Y.S- 781 


{rev on other grounds 127 Misc. 593, — 


217 N.Y.S. 486]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


It has- 


zens sued 


x United States or of the state. 


 §§ 9-10] 


those of the other.?7 A public use, or a public ne- 
cessity, may be common to the United States and to 


one of the states.28 
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the question of whether a particular state govern- 
ment is republican in form is for the determination 


of the political, and not of the judicial, agencies of 


the union.?? 


Federal statutes binding on state courts. The 


state courts are required to give to the statutes of 
the United States the same recognition, force, and 
effect accorded the laws of the states.29 


United States guarantor to states of republican 
Under the provisions of the federal 
constitution,*! the United States guaranties to each 
of the states a republican form of government;*? 


government,°° 


Thurlow v. Massachusetts, 5 
How. (U. S.) 504, 12 L. ed. 56; Peo. v. 
Hillman, 246 N. Y. 467, 159 N.E. 400. 


[a] By amendments to federal con- 
stitution the people may, if they 
choose, take away from’ the powers 
reserved to the states and bestow the 
incidents of sovereignty thus with- 
drawn upon the United States. 
Christian Feigenspan, Inc. v. Bodine, 
264 EF. 186 [aff sub nom. National 
Prohibition Cases, 253 U. S. 350, 40 


S.Ct. 486, 64 L. ed. 946]; Ohio v. Cox, 
257 F. 334. 
28. State v. Oliver, 162 Tenn. 100, 


35 S.W.(2d) 396. See In re League 
Island, 1 Brewst. (Pa.) 524, 527 (hold- 
ing that, as to a state, ‘a national is 
a public use’). : 


[a] State assessment for federal 
improvement.—L. (1907) c 236, au- 
thorizing counties to levy assess- 
ments on account of the expense of 
a ship canal, constructed by the fed- 
eral government, against property 
benefited, does not violate U. S. Const. 
art 1 § 10, limiting the powers of 
states. Bilger v. State, 63 Wash. 457, 
LLGLP kd. 


: State exercise of eminent domain 
for use of United States see Eminent 
Domain § 19. : 


29. Davis v. Corona Coal Co., 265 
U. S. 219, 44 S.Ct. 552, 68 L. ed. 987; 
Wight v. Avoyelles, Police Jury, 264 
F. 705; Perkett v. Manistee, etc., R. 
Co., 175 Mich. 253, 141 N.W. 607; 


| Wells v. Davis, 303 Mo. 388, 261 S.W. 


58; Tandy v. Elmore-Cooper Live 
Stock Commn. Co., 113 Mo. A. 409, 87 
S.W.‘614; State v. Hiteshew, (Wyo.) 
292 P. 2. See Peo. v. Martin, 38 Misc. 
67, 76 N.Y.S. 953 [rev on other 
grounds 77 App. Div. 396, 79 N.Y.S. 
S20 inIN ey Or. 150: "(aft TiS eN.7 ¥. 
315, 67 N.E. 589, 96 AmSR 628)] (dic- 
- tum to the same effect). 


“The laws of the United States are 
a part of the lex fori of a state.” 
Davis v. Corona Coal Co., 265 U. S. 
219, 222, 44 S.Ct. 552, 68 L. ed. 987. 


“State courts are somewhat differ- 
ently situated than federal courts. 


& The latter operate’: under one govern- 


ment; the state courts are bound, not 
only by the Constitution and laws of 


the state, but also by the Constitution 


of the United States as well as by the 
laws passed pursuant thereto.” State 
v. Hiteshew, 42 Wyo. 147,292 P. 2, 4. 


[a] Federal law as defense in 
state court.—The laws ve oe Lat ir 
re supreme, and protect citi- 
Bre hen for death in the _ state 
courts as fully as in the federal 
courts, whether the plea therein be 
self-defense, or one pared oy fo eae bis 
V some statute o 
made lawful by fe 
v. Gilliam, 282 F. 628. 

[b] Declaration of Independence 
is as much a part of state’s law as 
are its constitution and statutes. Fi- 
delity, etc., Co. v. Union Sav. Bank 
Co., 29 Oh. A. 154, 168 N.E. 221 [aff 


119 Oh. St. 124, 162 N.E. 420]. 


Limitation of actions involving fed- 
eral questions in state courts see 
Limitations of Actions § 53. 


30. “Republican form of govern- 
Fanpages see Government 28 C, 
.p : 


Violation of republican form of 
government by initiative and refer- 
endum see Statutes [86 Cyc 942]. 


31. U.S. Const. art IV § 4. 


32. U. S.—Kiernan v. Portland, 223 
We S151, 326S8-Ct. 231,456) Ts .edk: S86 
[dism error 57 Or. 454, 111 P. 379, 112 
P. 402, 37 LRANS 332]; Pacific Tel. 
Co. v. Oregon, 223 U. S. 118. 32 S.Ct. 
224, 56 L. ed. 377 [dism error 53 Or. 
162, 99 P. 427]; Taylor v. Beckham, 
178 U. S. 548, 20 S.Ct. 890, 44 L. ed. 
1187; Texas v. White, 7 Wall. 700, 19 
L. ed. 227; Luther v. Borden, 7 How. 
1,12 L. ed. 581. 


Ark.—Penn vy. Tollison, 26 Ark. 545. 


Cal.—In re Pfahler, 150 Cal. 71, 88 
beaten 11 LRANS 1092, 11 AnnCas 
S11: 


Ga.—Hammond v. Clark, 136 Ga. 
313, 71 S.H. 479, 38 LRANS 77. 


Ill.— Peo. v. Edmands, 252 Ill. 108, 
96 N.E. 914. 


Ind.—Sarlls v. State, 166 N.E. 270, 
67 A.L.R. 718. 


Iowa.—Eckerson vy. Des Moines, 137 
Iowa 452, 115 N.W. 177. 


Ky.—Louisville, ete., R. Co. v. 
Greenbrier Distillery Co., 170 Ky. 775, 
187 S.W. 296. 


Or.—Kadderly v. Portland, 44 Or. 
118). 74 Beto s 151222. 


S. C.—Calhoun v. Calhoun, 2 S. C. 
283. ; 


S. D.—Weaver v. Cuff, 52 S. D. 51, 
216 N.W. 600. 


Tex.—Bonner v. Belsterling, 104 
Tex. 432, 138 S.W. 571 [aff 137 S.W. 
1154]. 


Wash.—Walker v. Spokane, 62 
Wash, 312, 113 P. 775, AnnCas1912C 
994. 


[a] “Confederate constitution.”— 
Under the ‘confederate constitution” 
it was held that the right of the con- 
federate congress to exercise its 
various grants of power in imposing 
duties upon a citizen of a state, and 
its exaction of his services, must 
yield to the paramount right of the 
state to the services of such person 
in the administration of the state 
government, since to abridge this 
right would be destructive to the re- 
publican form of government as guar- 
anteed by the constitution. Andrews 
v. Strong, 33 Ga. Suppl. 166. 


[b] No other restriction on form 
of government.—Except as so limited, 
the people of a state may adopt any 
form of government. Bonner v. 
Belsterling, 104 Tex. 432, 138 S.W. 571 
[aff (Civ. A.) 1387 S.W. 1154].: 


| (aff 104 Tex. 


[§ 10] b. Distribution of Sovereign Powers—(1) 
In General. Under our system, all inherent powers 
of government are divided between the federal and 
the state governments;*4 the general government is 
one of limited delegated powers?® while the state 
governments possess all the powers incident to po- 
litical government, and not delegated to the United 
States.2® The powers of government may be divided 


[ce] Local governments of munici- 
palities and state subdivisions are not 
within the purview of this guaranty. 
In re! Pfahler, 150 Cal..71, 88 P. 270, 
11 LRANS 1092, 11 AnnCas 911; Peo. 
v. Edmands, 252 Ill. 108, 96 N.E. 914; 
Eckerson v. Des Moines, 137 Iowa 452, 
115 N.W. 177; Sarlis v. State, (Ind.) 
166 N.E. 270, 67 A.L.R. 718; Bonner v. 
Belsterling, (Civ. A.) 137 S.W. 1154 
432, 138 S.W. 57117: 
Walker v. Spokane, 62 Wash. 312, 113 
P. 775, AnnCas1912C 994. But see 
Kiernan v. Portiand, 57 Or. 454, 111 
P. 379, 112 P. 402, 37 LRANS 332 [er- 
ror dism 223 U. S. 151] (discussing at 
length the question as to whether a 
particular local government was re- 
publican, without any recognition of 
the inapplicability of the guaranty to 
such governments). 


[d] Vesting power in administra- 
tive commission to award damages 
has been held not a subversion of a 
republican form of government. 
Louisville, ete., R. Co. v. Greenbrier 
yee aed Co., 170 Ky. 775, 187 S.w. 


33. See Constitutional Law § ‘381 
text and notes 5, 6. 


34. Nougues v. Douglass, 7 Cal. 
65; Ex p. Guerra, 94 Vt. 1, 110 A. 224, 
10 A-L.R. 1560. 


25. Powers of United States gov- 
ernment in general see United States 
[89 Cye 693]. 


36. U. S—Hammer v. Dagenhart, 
247 WU. S. 251,938 S:Ct. 529, 62.L..éd: 
1101, 3 A.L.R. 649, AnnCas1918E 724; 
Pennoyer v. Neff, 95 U. S. 714, 24 L. 
ed. 565; U.S. v. Cruikshank, 92 U. S. 
542, 23 L. ed. 588; Buffington vy. Day, 
11 Wall. 113, 20 L. ed. 122; Texas vy. 
White, 7 Wall. 700, 19 L. ed. 227; Lane 
County v. Oregon, 7 Wall. 71, 19 L. 
ed. 101; Chisholm v. Georgia, 2 Dall. 
419, 1 L. ed. 440; American Coal Min. 
Co. v. Indiana Special Coal, ete., 
Commn., 268 F. 563 [app dism 258 U. 
S. 632, 42 S.Ct. 273, 66 L. ed. 801]. 


Cal.—Nougues v. Douglass, 7 Cal. 
65. 
Ind,—Central Union Tel. Co. v. In- 
dianapolis Tel. Co., 189 Ind. 210, 126 
N.E. 628. 

Miss.—L. N. Dantzler Lumber Co. 
v. Texas, ete., Ry. Co., 119 Miss. 328, 
80 So. 770, 4 A.L.R. 1669. 


Mo.—Palmer v. Sturgeon Bank, 281 
Mo. 72, 218 S.W. 873 [error dism 42 
Si@t 274s 

N. Y.—-Livingsten v. 
Johns. 507, 574. 

Okl.—Chicago, ete., R. Co. v. Tay- 
lor, 79 Okl, 142, 192 P. 349. 

Tenn.—Union Bank  v. 
Coldw. 325. 

Vt.—Ex p. Guerra, 94 Vt. 1, 110 A. 
224, 226, 10 A.L.R. 1560 [cit Cyc]. 

Wis.—State v. Johnson, 170 Wis. 
218, 175° N.W. 589, 7 A.L.R. 1617. 


“When the people create a single, 


Van Ingen, 9 


Hill; +42 


STATES [§ 10 
see fit to act upon the subject.37 Hach government 
as to the powers committed exclusively to it is su- 
preme and independent.** The states cannot inter- 
fere with the government of the United States in the 
exercise of its constitutional powers,**® disturb the 


Be Th9 Crd.) 
(1) Those which belong exelu- 
sively to the states. (2) Those which belong exelu- 
sively to the national government. (3) Those which 
may be exercised concurrently and independently by 
both. (4) Those which may be exercised by the 
states but only until the federal government shall 


into four classes: 


entire government, they grant at once 
‘all the rights of sovereignty. The 
powers granted are indefinite, and in- 
capable of enumeration. Everything 
is granted that is not expressly re- 
served in the constitutional charter. 
or necessarily retained as inherent in 
the people. But when a federal gov- 
ernment is erected with only a por- 
tion of the sovereign power, the rule 
of construction is directly the reverse, 
‘and every power is reserved to ‘the 
member that is not, either in express 
terms, or by necessary implication, 
taken away from them, and vested 
exclusively in the federal head. This 
rule has not only been acknowledged 
by the most intelligent friend to the 
constitution, but is plainly declared 
by the instrument itself.” Livingston 
v. Van Ingen, supra. 


“In general, the states may exer- 
cise any power possessed by them 
prior to the adoption of the Constitu- 
tion, unless the exercise of such pow- 
er is expressly or by necessary im- 
plication prohibited thereby, or inter- 
feres with the exercise of some power 
delegated to the United States.” Ex 
wp. Guerra, supra. 


Power of state: 


Governor see Constitutional Law § 


401 text and notes 73-77. 
Judiciary see Constitutional Law § 
375 text and notes 82-91. 


Legislature see Constitutional Law § 
237 text and notes 46-48. 


Right of people to local self-gov- 
ernment see Constitutional Law § 174. 


37. Ex p. MeNiel, 13 Wall. (U. S.) 
236, 20 L. ed. 624; Com. v. Nickerson, 
236 Mass. 281, 128 N.E. 273, 10-A.L.R. 
1568; Gray v. Minneapolis, ete., R. 
Co., 110 Minn. 527 mem, 124 N.W. 1100 
mem; Hardwick Farmers’ El. Co. v. 
Chicago, etc., R. Co., 110 Minn. 25, 124 
N.W. 819, 19 AnnCas 1088 [rev on 
other grounds 226 U. S. 426, 33 S.Ct. 
174, 57 L. ed. 284]. 


Applicability to states of first ten 
amendments to United States consti- 
tution see Constitutional Law § 163. 


38. U. S—South Carolina v. U. S., 
LOI Oe AST, 26US (Cte 11.0"450eiu, ed: 
261, 4 AnnCas 737; Matter of Heff, 
197 U. S. 488, 25 S.Ct. 506, 49 L. ed. 
848; U.S. v. Cruikshank, 92 U. S. 542, 
23 L. ed. 588; White yv. Hart, 13 Wall. 
646, 20 L. ed. 685; Buffington v. Day, 
11 Wall. 113, 20 L. ed. 122; Ableman 
v. Booth, 21 How. 506, 16 L. ed. 169; 
Ohio L. Ins., ete., Co. v. Debolt, 16 
How.) 416, 14 L. ed. 997; Nathan v. 
Louisiana, 8 How. 73, 12 L. ed. 993: 
‘Thurlow v. Massachusetts, 5 How. 
504, 12 L. ed. 56; McCulloch vy. Mary- 
land, 4 Wheat. 316, 4 L. ed. 579; 
Gerber v. Schofield, 43 F.(2d) 222 [rev 
on other grounds 438 F.(2d) 225]. 


Tll.—Ruhstrat v. Peo., 185 Ill. 1338, 
'57 N.E. 41, 76 AmSR 30, 49 L.R.A. 181. 


N. Y.—Public Serv. Commn. v. New 
York Cent. R. Co., 193 App. Div. 615, 
185 N.Y.S. 267 [rev 112 Misc. 617, 183 
N.Y.S. 799, and aff 230 N. Y. 149, 129 
N.E. 455, 14 A.L.R. 449]; Livingston 
v. Van Ingen, 9 Johns. 507. 


N. C.—Hill v. Seaboard Air Line R. 
Co,, 180 N. C. 428, 105 S.B. 19. 


Wy. D.—State v. Hanson, 16 N. D. 


— 


347, 113 N.W.. 371 [rev on_ other 
grounds 215 U. S. 515, 30 S.Ct. 179, 54 
Lzyed...307 J. 

Pa.—Com. v. Easton First Nat. 
Bank, 303 Pa. 241, 154 A. 379. 


Tenn—Union Bank ~Veo Hilly 3: 
Coldw. 525. 


Vt.—Ex p. Guerra, 94 Vt. 1, 110 A. 
224,10 A.L.R. 1560. NY 


Cooley Const.’ Lim. p 4. 


“The federal government is su- 
preme within the scope of its dele- 
gated powers, and the state govern- 
ments are equally supreme in the ex- 
ercise of those powers not delegated 
by them or inhibited to them. From 
this it is clear, that while these su- 
preme functions are exercised by the 
federal and state governments, within 
their respective limitations, they can 
never come in conflict. And when a 
conflict occurs, the inquiry must nec- 
essarily be, which is the paramount 
law? And that must depend upon 
the supremacy of the power by which 
it was enacted. The federal govern- 
ment is supreme in the exercise of 
powers delegated to it, but beyond 
this its acts are unconstitutional and 
void. So the acts of the States are 
void when they do that which is in- 
hibited to them, or exercise a power 
which they have exclusively delegat- 
ed to the federal government.” Thur- 
low v. Massachusetts, 5 How. (U. S.) 
504, 588, 12 L. ed. 56. 


“Neither government can, directly 
or indirectly, interfere with the other 
in the exercise of functions exclusive- 
ly belonging to such other. In other 
words, each government acts wholly 
independent of the other as to the 
exercise of functions exclusively be- 
longing to it.” State v. Hanson, 16 
N. D. 347, 350, 113 N.W. 871 [rev on 
other grounds 215 U. S. 515, 30 S.Ct. 
179, 54 L. ed. 307]. 


“The powers of the two govern- 
ments are each supreme within their 
respective constitutional spheres.” 
Livingston v. Van Ingen, 9 Johns. (N. 
Wipe p0'l, Od. 


[a] Date of constitution immate- 
rial—‘‘We cannot comprehend that 
train of reasoning, which would main- 
tain, that the extent of power granted 
by the people is to be ascertained, 
not by the nature and terms of the 
grant, but by its date. Some state 
constitutions were formed before, 
some since that of the United States. 
We cannot believe, that their rela- 
tion to each other is in any degree de- 
pendent upon this’ circumstance. 
Their respective powers must, we 
think, be precisely the same, as if 
they had been formed at the same 
time. Had they been formed at the 
same time, and had the people con- 
ferred on the general government the 
power contained in the constitution, 
and on the states the whole residuum 
of power, would it have been asserted, 
that the government of the Union 
was not sovereign, with respect to 
those objects which were intrusted to 
it, in relation to which its laws were 
declared to be supreme? If this could 
not have been asserted, we cannot 
well comprehend the process of rea- 
soning which maintains, that a power 
appertaining to sovereignty cannot be 
connected with that vast portion of it 


which is granted to the general gov- 
ernment, so far as it is calculated to 
subserve the legitimate objects. of 
that government.” McCulloch v. 
Maryland, 4 Wheat. (U. S.) 316, 410, 
4 L. ed. 579. 


39. U. S.—Panhandle Oil Co. v. 
Mississippi, 277 U. S. 218, 48 S.Ct. 451, 
72 L. ed. 857, 56 A.L.R. 583 [rev 147 
Miss. 663, 112 So. 584]; Flaherty v. 
Hanson, 2145 U.S) 5152301 3S:Cteeb79, 
54 L. ed. 307 [rev 16 N. D. 347, 113 N. 
W. 371); Brennan v. Titusville, 153 
Us Si 289, 24'S. Ctr 829,088 L. ved. 7195 
Parkersburg, ‘etce., Transp. Co. v. 
Parkersburg, 107 U. S. 691, 2 S.Ct. 732, 
27 L. ed. 584; Ableman v. Booth, 21 
How. 506, 16 L. ed. 169; McCulloch v. 
Maryland, 4 Wheat. 316, 4 L. ed. 579; 
In re Dartmont Coal Co., 46 F.(2d) 
455; Boston; éte.; R. ve UAS5 265) Be 
578;...U., St ve Bright,724 By Casa Nios 
14,647, Brightly N. P. (Ohio) 19 note; 
In re Charge to Grand Jury, 30 F. Cas. 
No. 18,274, .2 Sprague 292; In re 
Charge to Grand Jury, 30 F. Cas. No. 
18,273, 1 Sprague 602. See Alabama 
v. U. S., 38 F.(2d) 897 [rev on other 
grounds; 282 U. S.. 502, 751. S.Ct2225, 
75 L. ed. 492] (holding that the Unit- 
ed States has the right as a means 
of carrying into effect its constitu- 
tional powers to purchase, possess, 
and sell property without being im- 
peded by the states). 


Colo.—Peo. v. Western Union Tel. 
ae 70 Colo. 90, 198 P. 146, 15 A.L.R: 


Mo.—State v. Truman, 319 Mo. 423, 
4 S.W.(2d) 433. See State v. Duncan, 
302 Mo. 130, 257 S.W. 784 [rev on 
other grounds 263 U. S. 361, 44 S.Ct. 
eae L. ed. 339]. (recognizing the 
rule). 


N. Y.—Ward v. Erie R. Co., 230 N. 
Y. 230, 129 N.E. 886; Peo. v. Daly, 212 
N. Y. 183, 105 N.E. 1048, AnnCas1915D 
367; Peo. v. Burke, 128 Misc. 195, 200, 
217 N.Y.S. 803 [aff 222 App. Div. 790, 
226 N.Y.S. 882]. 


Okl.—In re Skelton Lead, etc.,’Co.’s 
Gross Production Tax, 81 Okl. 134, 
197 P. 495; State v. Huser, 76 Okl. 
130, 184 P. 1138. 


See Florida Motor Lines v. State 
Railroad Commn., (Fla.) 132 So. 851 
(recognizing the rule), : 


“The States have no power... . to 
retard, impede, burden or in any man- 
ner control the operations of the con- 
stitutional laws enacted by Congress 
to carry into effect the powers vested 
in the national government.” Peo. 
v. Burke, supra. 


“The constitution and laws of the 
United States extend and are para- 
mount over all the territory of every 
state, and cannot be annulled, nor the 
force of either of them be in any de- 
gree impaired by any law of a state, 
no matter in what form or with what 
solemnity, such law may have been 
enacted, or by what name-it may be 
designated; whether it be a constitu- 
tion, an ordinance, a statute, or a re- 
solve. So far as it conflicts with the 
constitution, or with any valid law of 
the United States it is utterly nuga- 
tory.” In re Charge to Grand Jury, 
30 F. Cas. No. 18,273, 1 Sprague 602. 


[a] State prevention of illegal acts 
of federal officers.—It is within the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-_ States. 


enjoyment of federal constitutional rights, nor as- 
sume the exercise of functions exclusively confided 
_ to that government,*! the supremacy of the United 

States within its proper sphere being expressly rec- 
ognized in the constitutional provision that the eon- 


power and the duty of state courts to 
prevent the invasion by federal offi- 
cers of the rights secured to the peo- 
ple by the constitutions of the state 
and of the United States. State v. 
Arregui, 44 Idaho 43, 254 P. 788, 52 
A.L.R. 463. 


[b] Enjoining enforcement of state 


_ law which violates federal constitu- 


tion.—The action of a federal court, 
in the exercise of the powers con- 
ferred upon it, and the performance 
of the duties imposed upon it by the 
constitution of the United States, es- 
tablished as the supreme law of the 
land by the voluntary act of the peo- 
ple of all the states, in enjoining of- 
ficers of a state from enforcing a 
state law which violates rights se- 
- ¢ured by such constitution, involves 
~ no question of state rights or of the 
right to’ hold self-government. Geor- 
plans Cent: 6 Co. ven Alabama Ri 
‘Commn., 161 F. 925 [rev on other 
‘grounds 170 E225, 95 CCA 117]. 


[ce] Extent of interference.—‘It 
is not enough to fancy some remote 
or indirect repugnance to acts of 
_ Congress—a ‘potential inconveni- 
ence’—in order to annul the laws of 
sovereign States, and overturn the 
deliberate decisions of State tribu- 
nals. There must be an actual colli- 
sion, a direct inconsistency, and that 
deprecated case of ‘clashing sover- 
eignties’ in order to demand the judi- 
cial interference of this court to 
reconcile them.’ Thurlow v. Massa- 
eeuscets, 5 How. (U. S.) 504, 12 L. ed. 


{d] Federal title.—State laws can- 
mot affect titles vested in the United 
US. ve Utah; 283)-U7 8S. 64, 
51 S.Ct. 438, 75 L. ed. 844. 


[e] Grant of immunity to state 
officers.—A state cannot make its of- 
ficers immune from reswonsibility to 
the supreme authority of the United 
States. U.S. v. Hunt, 19 F.(2d) 634 
[mod 278 U. S. 96, 49 S.Ct. 38,.73 L. 
ed. 200]. 


[f] Private corporations are not 
necessarily exempt as essential agen- 
cies of the federal government from 


- -state control because of contracts 


with federal government. Metcalf v. 
Mitchell, 269 U. S. 514, 46 S.Ct. 172, 
70 L. ed. 384; Fidelity, etc., Co. v. 
Pennsylvania, 240 U. S. 319, 36 S.Ct. 
298, 60 L. ed. 664 [aff 244 Pa. 67, 90 A. 
437]; Baltimore Shipbuilding: Co. v. 
Baltimore, 195 U. S. 375, 25 S.Ct. 50, 
49 LL. ed. 242 [aff 97 Md. 97, 54 A. 
623]; Alward v. Johnson, 208 Cal. 359, 
281 RP. 389 [aff 282 U. S. 509, 51 S.Ct. 
273, 75 L. ed. 496]. 


[g] Restrictions on state courts 
‘by state constitution, inhibiting any 


Za but the court of last resort from de- 
 elaring state statutes in conflict with 


‘the constitution of the United States, 
are invalid, as the courts are bound 
to recognize the supremacy of the 
‘constitution and laws of the United 


= States and any act of the state de- 


signed to prevent their so doing is in- 
valid. Peo. v. Western Union Tel. 
-Co., 70 Colo. 90, 198 P, 146, 15 A.L.R. 
326. 
Cross references: 
Interstate and foreign commerce see 
Commerce § 11. 
Declaration of war see War [40 Cyc 
304 note 8]. 
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- STATES 


Ae 


[§ 11] 


Ereers see Patents § 3 text and note 


Copyrights see Copyright and Liter- 
ary Property § 86. 


Taxation by state of government or 
instrumentalities of United States 
see Taxation [37 Cyc 717]. 


40.. Poindexter v. Greenhow, 114 U. 
S. 270, 5 S.Ct. 903, 29 L.. ed. 185; Hall 
v. Moran, 81 Fla. 706, 89 So. 104; 
Iowa Motor Vehicle Assoc. v. Board 
of Railroad Commrs., 207 Iowa 461, 
221 N.W. 364 [aff 280 U. S. 529, 50 
S.Ct. 151, 74 L. ed. 595]; In re Opin- 
ion of Justices, 234 Mass. 597, 127 
see 525. And see cases infra this 
note. , 


[a] Applications.—(1) Local prac- 
tice will not be allowed to defeat or 
to put unreasonable obstacles in the 
way of a plain and reasonable asser- 
tion of federal rights. Davis v. 
Wechsler, 263 U. S. 22, 44 S.Ct. 13, 68 
L. ed. 143 [rev 209 Mo. A. 570, 239 
S.W. 554]. (2) Where state courts 
are given general jurisdiction over a 
certain class of controversies, the 
state’s power over its own courts can- 
not be used to exclude a party from 
what otherwise is a constitutional 
right. Davis v. Corona Coal Co., 265 
U.S. 219, 44 S.Ct. 552, 68)L. ed. 987. 


41. Henderson v. Wickham, 92 U. 
SS. 259, 238 L. ed. 543; Thurlow’ v. 
Massachusetts, 5 How. (U. S.) 504, 12 
L. ed. 56; Holmes vy. Jennison, 14 Pet. 
(U. S.) 540, 10 L. ed. 579, 618; Han- 
ley v. Moody, 39 F.(2d) 198; Peo. v. 
Hillman, 246 N. Y. 467, 159 N.H. 400; 
Peo. v.. Curtis, 50 N. Y. 321, 10 AmR 
483; State v. Johnson, 170 Wis. 218, 
175 N.W. 589, 7 A.L.R. 1617. See State 
v. Atlantic Coast Line, 81 Fla. 168, 
87 So. 773 (dictum to the same ef- 
fect). Ferguson v. Landram, 1 Bush 
(Ky.) 548 (recognizing rule). 


[a] War power is exclusively a 
federal function with. which states 
may not interfere. State v. Dixon, 66 
Mont, 76, 213 P. 227. But see State v. 
Johnson, 170 Wis. 218, 175 N.W. 589, 
7 A.U.R. 1617 (holding that a certain 
military power, not inconsistent with 
that of the central government, was 
reserved to the state). 


[b] Wnder the federal constitution 
the state has no power to levy a tax 
to raise and support an army. Fer- 
guson vy. Landram, 1 Bush (Ky.) 548. 


Naturalization see Aliens § 130 text 
and notes 57-59. 


42. U. S.—Panhandle Oil Co. v. 
Mississippi, 277 U. S. 218, 48 S.Ct. 
451, 72 L. ed. 857, 56 A.L.R. 583 [rev 
147 Miss. 663, 112 So. 584]; Florida v. 
Mellon, 273 U. S. 12, 47 S.Ct. 265, 71 
L. ed. 511; Ableman v. Booth, 21 How. 
506, 16 L. ed. 169; Thurlow v. Massa- 
chusetts, 5 How. 504, 586, 12 L. ed. 
293; McCulloch v. Maryland, 4 Wheat. 
316, 4 L. ed. 579; Christian Feigen- 
span, Inc. v. Bodine, 264 F, 186 [aff 
sub nom. National Prohibition Cases, 
253 U. S. 350, 40 S.Ct. 486, 588, 64 L. 
ed. 946]; In re Charge to Grand Jury, 
30 F. Gas. No. 18,274, 2 Sprague 292. 


. Colo.—Peo. v. Western Union Tel. 


1Go.,-70 Colo, 905.198 BP. 146515 ALR, 


326. 


Fla.—Flanders v. Georgia Southern, 
ete., R. Co., 68 Fla. 479, 67 So. 68. 


Mont. . State v. Kahn, 56 Mont. 108, 
182 P. 107. 
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stitution and laws and treaties of the United States 
shall be the supreme law of the land;*? nor, on the 
other hand, can the United States interfere with the 
states within the limits of state sovereignty.** 


(2) Concurrence or Conflict of Powers. 


Okl.—State v. Huser, 76 Okl. 130, 
P40 PA 3. 


i 


Vt.—Ex p. Guerra, 94 Vt. 1, 110 A 
224, 10 A.L.R. 1560 [cit Cyc]. 


Wis.—Minneapolis, ete, R. Co. v. 
Wisconsin Railroad Commn., 183 Wis. 
47, 197 NW. 3852. 


“There is no sovereignty in a state 
to set at naught the Constitution of 
the United States and no power in its 
people to command their courts to do 
so.” Peo. v. Western Uniagn Tel. Co., 
Das 90, 198 P. 146, 149, 15 A.L.R. 


43. U. S—Hammer y. Dagenhart, 
247 U. S..251;-38. S.Ct. 529, 62 L. ed: 
1101, 3 A.L.R. 649, AnnCas1918H 724; 
Taylor v. Beckham, 178 U. S. 548, 20 
S.Ct. 890, 44 L. ed. 1187; U.S. v. Fox, 
94 U. S. 315, 24 L: ed. 192; U. S.-v. 
Baltimore, etc., R. Co., 84 U. S. 322, 
329, 21 LL. ed. 597;-Eane; County v. 
Oregon, 7 Wall. 71, 19 L. ed. 101; Ohio 
L. Ins., ete., Co. v. Debolt, 16 How. 
416, 14 L. ed. 997; Thurlow v. Massa- 
chusetts, 5 How. 504, 12 L. ed. 256; 
Drexel Furniture Co. v. Bailey, 276 
F. 452 [aff 259 U. S. 20, 42 S.Ct. 449, 
66. ed. 817, 21. A.L.R. 143274- 


Conn.—Hoxie v. New York, etc., 
R. Co., 82 Conn. 352, 73 A. 754, 17 Ann 
Cas 324. 


Il].—Peo. v. Brady, 271 Ill. 100, 110 
N.E. 864, AnnCas1917C 1093; Fry v. 
Southern Pac. Co., 247 Ill. 564, 93 N.E. 
906. 


Iowa.—Eckerson v. Des Moines, 137 
Iowa 452, 115 N.W. 177. 


La.—Gheens’ Succ., 148 La. 1017, 88 
So. 253, 16 A.L.R. 685. 


Mo.—State v. Truman, 319 Mo. 423, 
4 S.W.(2d) 4338. 


Pa.—Com. v. Easton First Nat. 
Bank, etc., Co., 303 Pa. 241, 154 A. 379. 


eget neriee Bank v. Hill, 3 Coldw. 


Vt.—Ex p. Guerra, 94 Vt. 1, 110A. 
224, 10 A.L.R. 1560. 


Wash.—American Export Door 
Corp. v. John A. Gauger Co., 154 
Washi 514, 283 P. 462, 154 Wash. 701, 
283 P. 467; State v. Howell, 107 Wash. 
167, 181 P. 920. 


“The maintenance of the authority 
of the states over matters purely lo- 
eal is as essential *to the preserva- 
tion of our institutions as is the con- 
servation of the supremacy of the 
federal power in all matters entrust- 
ed to the Nation by the Federal Con- 
stitution.’ Hammer v. Dagenhart, 
247-0. S:) 2545 (275,38 5S:Cte 29-462 ee 
ed. 1101, 3 A.L.R. 649, AnnCas1918E 
724. 


[a] Federal aid statutes.—It has 
been intimated that federal statutes 
appropriating funds for assisting 
such states as elect to take advantage 
of the statutory provisions to carry 
out projects in furtherance of the 
general welfare do not invade the 
powers of the state, since such stat- 
utes impose no obligations but simply 
extend an option which the _ states 
are free to accept or reject, and hence 
are not invalid as federal entrench- 
ments on the sovereignty of the 
states. Massachusetts v. Mellon, 262 
U. S. 447, 43 S.Ct. 597, 67 L. ed. 1078. 


Conflicts between treaties and state 
constitutions or laws see Treaties [38 


34 {59 C.J.] 


> 


Where, by the constitution, the power given to con- 
gress over a subject is not exclusive in its terms or 
inconsistent with state action, the states may legis- 
late on that subject until congress exercises the pow- 


Cyc 977]. 


Interference by congress with state 
taxes see Taxation [37 Cyc 717 text 
and note 79]. 


Taxation by United States of in- 
strumentalities and agencies of state 
government see Taxation [37 Cyc 717 
text and note 78]. 


44. U. S.—Parkersburg, etc., 
Transp. Co. v. Parkersburg, 107 U. S. 
691, 2 S.Ct. 732, 27 L. ed. 584; Thur- 
low v. Massachusetts, 5 How. 504, 12 
L. ed. 56. 


Fla.—State v. Atlantic Coast Line 
R. Co., 81 Fla. 168, 87 So. 773. 


Neb.—Halter v. State, 74 Neb. 757, 
105 N.W. 298, 121 AmSR 754, 7 LRA 
NS 1079 [aff 205 U. S. 34, 27 S.Ct. 419, 
51 L. ed. 696, 10 AnnCas 525]. 


N. Y.—Livingston v. Van Ingen, 9 
Johns. 507. 


Pa.—Weaver v. Fegely, 29 Pa. 27, 
70 AmD 151. 


Va.—Atlantic Coast Line R. Co. v. 
Com., 13€ Va. 134, 118 S.E. 257. 


Wis.—Minneapolis, ete., R. Co. v. 
Railroad Comm., 183 Wis. 47, 197 N. 
W. 352; State v. Johnson, 170 Wis. 
218, 175 N.W. 589, 7 A.L.R. 1617. 


See Com. v. Nickerson, 236 Mass. 
281, 128 N,E. 273, 10 A.L.R. 1568 (rec- 
ognizing the rule). 


“Our safe rule of construction and 
of action is this, that if any given 
power was originally vested in this 
state, if it has not been exclusively 
ceded to congress, or if the exercise 
of it has not been prohibited to the 
States, we may then go on in the ex- 
ercise of the power until it comes 
practically in collision with the ac- 
tual exercise of some congressional 
power. When that happens to be the 
case, the state'authority will-so. far 
be controlled, but it will still be good 
in all those respects in which it does 
not absolutely contravene the provi- 
sion of the paramount law.” Liv- 
Ee en v. Van Ingen, 9 Johns. (N, Y.) 
507, d 


[a] What cases within rule.— 
“The states may exercise concurrent 
or independent power in all cases but 
three: (1) Where the power is 
lodged exclusively in the federal Con- 
stitution. (2) Where it is given to 
the United States and prohibited to 
the states. (3) Where, from the na- 
ture and subjects of the power, it must 
necessarily be exercised by the na- 
tional government.” Gilman y. Phila- 
delphia, 3 Wall. (U. S.) 7138, 730, 18 Li 
ed. 96 [quot Com. v. Nickerson, 236 
veges 281, 128 N.E. 273, 279, 10 A.L.R. 

8]. 


[b] Constitutional provision ex- 
pressly granting concurrent power.— 
(1) Where, by the express language 
of a provision of the United States 
constitution, ‘“‘concurrent power” as 
to the subject matter dealt with is 
given to the United States and the 
states, that expression does not mean 
joint power (National Prohibition 
Cases, 253 U. S. 350, 40 S.Ct. 486, 588, 
64 L. ed. 946; Powell v. State, 18 Ala. 
A. 101, 90 So. 188; Com. v. Nickerson, 
236 Mass. 281, 128 N.E. 278, 10 A.L.R. 
1568), (2) nor require that federal 
legislation thereunder to be effective 
shall be approved or sanctioned by 
the several states or any of them (Na- 
tional Prohibition, Cases, supra; 
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Powell v. State, supra; Com. 
Nickerson, supra), (3) nor refer to a 
division of power analogous to that 
between interstate and _ intra-state 
commerce (National Prohibition Cas- 
es, supra; Com. v. Nickerson, supra). 
(4) The federal power is in no wise 
dependent upon, or affected bx, action 
or inaction on the part of the several 
states or any of them. National Pro- 
hibition Cases, supra; Com. v. Nick- 
erson, supra. (5) The states possess 
such power only as they have as to 
all other concurrent powers, domin- 
ant, when they alone exercise it, sub- 
ordinate, when it is exercised by con- 
gress. Christian Feigenspan, Inc. v. 
Bodine, 264 F. 186 [aff sub nom. Na- 
tional Prohibition Cases, supra]. (6) 
But when congress acts, its command 
extends throughout the Union, inde- 
pendent of state action or concur- 
rence, operative where there is no 
state legislation, controlling where 
there is antagonistic legislation. 
Ghristian Feigenspan, Inc. v. Bodine, 
supra [aff sub nom. National Prohibi- 
tion Cases, supra]; Hall v. Moran, 81 
Fla. 706, 89 So. 104; Com. v. Nicker- 
son, supra. See Gerber v. Schofield, 
43 ¥.(2d) 225 [rev 43 F.(2d) 225] (the 
trial court having held that the power 
under such a provision was such as 
might be possessed by two independ- 
ent sovereigns, regulated only by 
principles of comity, and that the 
powers of each sovereignty were as 
absolute as if it were the only sov- 
ereignty concerned, so that state ac- 
tion to prevent what federal legisla- 
tion expressly permitted was permis- 
sible and could not be enjoined, the 
upper court reversed this holding and 
held that a bill setting out such state 
action stated an invasion of the 
rights of one acting in the manner 
prescribed and permitted by the fed- 
eral law). (7) The states may act, 
even though congress should not, in 
which case its legislation would con- 
trol, being the only rule on the sub- 
ject. Christian Feigenspan, Inc. v. 
Bodine, supra [aff sub nom. National 
Prohibition Cases, supra]. (8) But, 
even though congress has acted, va- 
riant action by the state is not void 
except so far as repugr-ant to federal 
action and in so far as it is in pur- 
suance of the same object; it may ex- 
ist as supplementary to the federal 
action and is in full force and effect 
as to matters tending to secure the 
common purpose, where no actual 
conflict exists, Powell v. State, 18 
Ala. A.-101, 90 So. 138; Peo. v. Wood, 
88 Cal. A. 621, 264 P. 298; Johnson 
v. State, 81 Fla. 788, 89 So. 114; Hall 
v. Moran, 81 Fla. 706, 89 So. 104; 
Wood v. Whitaker, 81 Fla. 653, 89 So. 
118; Com. v. Nickerson, 236 Mass. 
281, 128 N.E, 273, 10 A.L.R. 1568 (well- 
considered case). (9) And so the fact 
that a state provides different, and 
severer, penalties than congress, is 
no objection, if no constitutional limi- 
tation respecting punishments is in- 
fringed. Wood v. Whitaker, supra; 
Com, v. Nickerson, supra. 


[c] Effect of federal statute en- 
acted to take effect at future date.— 
Where a state and congress enacted 
statutes, the former to take effect im- 
mediately, the latter to take effect a 
year from its passage, and within the 
year a question arose falling within 
the terms of both statutes, the state 
statute rather than the federal stat- 
ute, not as yet operative, was con- 
trolling. Lloyd v. North Carolina R. 
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[§ 1 


er conferred on it#* in such a manner as to evidence 
a purpose to exclude, totally, state action within the 
field,+® but, of course, when that happens the federal 
action prevails,*® as it does also, in so far as state 


Co.,.151 N. C. 536, 66 S.H. 604, 45 LRA 
NS 378. 


Cross references: 
Bankruptcy laws see Bankruptcy § 8. 


Control and regulation of national 
banks see Banks and Banking §8§ 
584, 585. 


Control of navigable 
Navigable Waters § 34. 


Copyrights see Copyright and Liter- 
’ ary Property § 86. 4 

Counterfeiting see Counterfeiting § 8. 
Definition and punishment of sedition 


waters see 


see Insurrection and Sedition § 24. 
‘Indians and Indian reservations see 


Indians §§ 107, 115. 


Interstate and foreign commerce see 
Commerce §§ 13-15, 


Patents see Patents § 3. 

Regulation of use of national flag see 
Flags § 2. 

Regulation of weights and measures 
Shin and Measures [40 Cyc 


45. International Shoe Co. v. 
Pinkus, 278 U. S. 261, 49 S.Ct. 108, 73 
L. ed. 318 [rev 173 Ark. 316, 292 S.W. 
996]; State v. Johnson, 170 Wis. 218, 
175 N.W. 589, 7 A.L.R. 1617. 


[a] Exclusion not to be implied.— 
The general rule is that an intention 
wholly to exclude state action will 
not be implied unless, when fairly in- 
terpreted, an act of congress is plain- 
ly in conflict with state regulation of 
the same subject. International Shoe 
Co. vs Pinkus, ‘278 -U: S. 261, 495S:Ct 
108, 73 L. ed. 318 [rev 173 Ark. 316, 


292. Sew. 996]. See Minneapolis, 
etce., R. Co. v. Wisconsin Railroad 
Comm., 183 Wis. 47, 197 N.W. 352 


(conceding that a federal statute will 
not be construed to supersede the 
powers of a state unless the purpose 
to so do is clearly manifested). 


46. U. S.—International Shoe Co. 
v. Pinkus, 278 U. S. 261, 49 S.Ct. 108, 


73 Lived. 318) [revl173 Ark” Silé.aegaee 


S.W. 996]; Staten Island Rapid 


Transit Co. v. New York Pub. Serv. - 


Commn., 16 F.(2d) 313. 


Ala.—Western Union Tel. Co. 
Beasley, 205 Ala. 115, 87 So. 858. 


Fla.—State v. Atlantic Coast Line 
R. Ca., 81 Fla. 168, 87 So. 773; Fland= 
ers _v. Georgia Southern, etc., R. Co., 
68 Fla. 479, 67 So. 68. 


IH.—Fry v. Southern Pac. Co., 247 
Ill. 564, 93 N.E. 906. 


Mass.—Com. v. Nickerson, 236 
Mass. 281, 128 N.E. 273, 10 A.L.R. 1568. 


Miss.—Gulf, ete, R. Co. v. Sim- 
mons, 144 Miss. 350, 109 So. 857. 


Mo.—State v. Missouri Pac. R. Co., 
323 Mo. 653, 19 S.W.(2d) 879. 


Wis.—Minneapolis, ete., R. Co. vy. 
Wisconsin Railroad Commn., 183 Wis. 
47, 197 N.W. 352. 


“In determining whether a federal 
statute has superseded a state law, 
the entire scope and purpose of the 
statute in question must be consid- 
ered; and that which needs to be 
implied within its statutory scope 
and intent is of no less force than 


Vv. 


that which is expressed in the act.. 


When so considered, if the federal 
statute, in its chosen field of opera- 
tion ‘will be “frustrated” and its 
provisions “refused their natural ef- 
fect” the state law must yield to the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Co., 42 F.(2d) 692; i } 
1958 F. 479 [aff sub nom. Missouri v. 


§ 1) 


laws are antagonistic and inconsistent with those of 
congress, where the federal government acts as to 
some part of the power without any design to eover 
Where both the United States 
and a state act with reference to the same subject 
matter, not, however, under any concurrent, nonex- 
clusive power of the federal government, but as an 


the whole subject.*7 


superior authority of the federal law 
within the sphere of its delegated 
and assumed authority’; and if the 
State law ‘has such indirect and inci- 
dental effect on the enforcement or 
the abeyance of such federal statute, 
the state law can have no validity.’ ” 
Western Union. Tel. Co. v. Beasley, 
205 Ala. 115, 87 So. 858, 861. 


[a] Reason for rule.—‘In cases 
where Congress, has the right to ex- 
clusive jurisdiction, and puts forth its 
power to cover the field, then state 
legislation ceases to have efficacy. 
This is because Congress has under 
the Constitution the power of exclu- 
Sive dominion in the field.” Com. v. 
Nickerson, 236 Mass. 281, 128 N.E. 
273, 278, 10 A.L.R. 1568. 


[b] Conflict need not be literal 
and express in the sense in which a 
Subsequent statute may repeal an 
earlier by implication, it being neces- 
sary only that congress shall discov- 
er a purpose to occupy the field and 
to exclude any further action by the 
states. Staten Island Rapid Transit 
CO. vi. New. York Pub. jServ: 
Commn., 16 F.(2d) 313. 


[c] State laws invalid as supple- 
ment to federal action.—In determin- 
ing whether congress has occupied 
any field of legislation, the test is, 
not whether the state legislation is 
in conflict with the details of the fed- 
eral law or supplements it, but wheth- 
er the state has any jurisdiction of a 
subject over which congress has ex- 
erted its exclusive control, and where 
the federal legislation evidences an 
intention to cover the whole field, 
state legislation, although consistent, 
is inoperative. State v. Atlantic 
Coast Line R. Co., 81 Fla. 168, 87 So. 
773; State v. Missouri Pac. R. Co., 323 
Mo. 653, 19 S.W.(2d) 879; Minneapolis, 
ete., R. Co. v. Railroad Commn., 183 
Wis. 47, 197 N.W. 352. 


47. Christian Feigenspan, Ine. v. 
Bodine, 264 F. 186 [aff sub nom. Na- 
tional Prohibition Cases, 253 U.S. 250, 
40 S.Ct. 486, 588, 64 L. ed. 946]; Peo. 
v. Hudson River Connecting R. Corp., 
228 N. Y. 208, 126 N.H, 801; Atlantic 
Coast Line R. Co. v. Com., 136 Va. 
134, 118 S.E. 257. 


[a] Effect on vested rights.— 
Rights vested under state authority 
exercised over a subject within the 
power of congress before congress 
has seen fit to exercise its power are 
not subsequently lost by the exercise 
of congressional power. Peo. v. Hud- 
son River Connecting R. Corp., 228 
N. Y. 203, 126 N.E. 801. 


48. Panhandle Oil Co. v. Mississip- 
Di, 277 Ul S. 218). 48 S.Ct. 451, 72 h. 
ed. 857, 56 A.L.R. 583 [rev 147 Miss. 
663, 112 So. 584]; Florida v. Mellon, 
DOI Se 12, 47S: Ct: 265,71. ed. 511); 
Northern Pac. R. Co. v. North Dakota, 
250 U.S. 135, 89 S.Ct. 502, 64 L. ed. 
897 [rev 43 N. D. 556, 172 N.W. 324]; 
Flaherty v. Hanson, 215 U. S. 515, 30 
S.ct. 179, 54 L. ed. 307 [rev on other 
grounds 16 N. D. 347, 113 N.W. 371]; 
Missouri v. Union Electric Light, etc., 
U. S. v. Samples, 


Holland, 252 U.S. 416, 40 S.Ct. 382, 64 


L. ed. 641, 11 A.L.R. 984]; Hirschi v. U. 


S., 67 Ct. Cl. 637 [cert den 280 U.S. 


'576, 50 S.Ct. 30, 74 L. ed. 627]; Hill te 


Seaboard Air Line R. Co., 180 N. 


STATES 


sovereignties ;49 


428, 105 S.E. 19; Ex p. Guerra, 94 Vt. 
1, 110 A. 224, 10 A.L.R. 1560. See Chi- 
cago Sanitary Dist. v. U. S., 266 U. S. 
405, 45 S.Ct. 176, 69 L. ed. 352 (recog- 
nizing the rule); Public Serv. Commn. 
v.:New York Cent. R. Co., 193 App. 
Div. 615, 185 N.Y.S. 267 [rev 112 Misc. 
617, 183 N.Y.S. 799, and aff’ 230 N. Y. 
149, 129 N.H. 455, 14 A.L.R. 449] (rec- 
ognizing the rule); San Antonio, etce., 
R. Co. v. Nast, (Tex. Commn. A.) 240 
S.W. 596 [rev on other grounds 261 
S.W. 1011] (expressly confining recog- 
nition of the rule to instances of fed- 
eral action under the war power); 
State v. Johnson, 170 Wis. 218, 175 
N.W. 589, 7 A.L.R. 1617 (recognizing 
the rule). 


“Where the constitutional powers 
of the Federal Government and the 
states conflict those of the_ states 
must give way.” Hirschi v. U. S., 67 
Ct. Cl. 637, 642 [cert den 280 U. S. 
576, 50 S.Ct. 30, 74 L. ed. 627]. 


“Whenever the constitutional pow- 
crs of the federal government and 
those of the state come into conflict, 
the latter must yield.’ Florida v. 
Mellon, 273 U. S. 12, 17, 47 S.Ct. 265, 
71 L. ed, 511. 


“Where... any power has been 
granted to the federal government by 
the Constitution, to be exercised 
through legislation by Congress, or as 
an incident of the legitimate treaty 
making power, it is superior to state 
Constitutions and state laws, and to 
all other powers, including police 
powers, ordinarily belonging to the 
states. All such must be modified, 
curtailed, or, in a proper case, sus- 
pended, to insure the full and com- 
plete exexseise of that superior power 
which has been delegated by the Con- 
stitution to the central government 
Bed It must be remembered that 
we are here considering the power of 
the federal government in its relation 
to the several states. In such case, 
it is necessary only that the grant of 
power to the former and its legiti- 
mate exercise shall be established. 
Thereupon all elements of state sov- 
ereignty, however reserved, become 
at once subordinate. No other con- 
struction is possible if the Constitu- 
tion is to be vindicated as_the su- 
preme law of the land.” U. S. v. 
Samples, 258 F. 479, 482 [aff sub nom. 
Missouri v. Holland, 252 U. S. 416, 40 
S.Ct. 382, 64 L. ed. 641, 11 A.L.R. 984]. 


“The elementary principle that un- 
der the Constitution the authority of 
the Government of the United States 
is paramount when exerted as to sub- 
jects concerning which it has the pow- 
er to control is indisputable. This be- 
ing true, it results that although au- 
thority to regulate within a_ given 
sphere may exist in both the United 
States and in the States, when the 
former calls into play constitutional 
authority within such general sphere 
the necessary effect of doing so is, 
that to the extent that any conflict 
arises the state power is limited, 
since in case of conflict that which is 
paramount necessarily controls that 
which is subordinate.” Northern Pac. 
R. Co. v. North Dakota, 250 U.S. 135, 
150, 39 S.Ct. 502, 64 L. ed. 897 [rev 
43 N. D. 556, 172 N.W. 324]. 


[a] Justification for federal action 
must clearly appear whenever the fed- 
eral power is exerted in what would 
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incident to powers particularly confided to each of 
the sovereignties, the action of the United States 
is controlling in case of a conflict in the provisions,*® 
but the action of the state nevertheless remains valid 
and operative in all regards in which there is no di- 
rect and positive conflict between the action of the 


but in matters where the national 


otherwise be the domain of the 
states. Florida v. U. S., 282 U. S. 194, 
51 S.Ct. 119).75-L. ed,.291 [rev 30 -F: 
(2d) 116, 31 F.(2d) 580]. See Drexel 
Furniture Co. v. Bailey, 276 F. 452 
[aff-259.U..S.'20, 42 .S.Ct. 449,66 L. 
ed. 817, 21 A.L.R. 1432] (holding that 
a statute which directly or by a nec- 
essary operation substantially and 
necessarily disquiets and disturbs the 
states in their control of their in- 
ternal affairs is invalid, regardless of 
the professed purpose for which it 
was enacted, since the purpose must 
be determined by its natural and rea- 
sonable effect, and not. by the lan- 
guage used). 


49. U. S.—Carey v. South Dakota, 
250,70), (Su 1187739" S. Ct. 408 63 al ede 
886 [aff 39 S. D. 524, 165 N. W. 539]. 
See U.S. v. Brazoria County Drainage 
Dist. No. 3, 2 F.(2d) 861 (holding that 
conflicting claims of sovereignty be- 
tween a state and the United States 
will be reconeiled by the court, if pos- 
sible, without striking either down). 


Mo.—State v. Christopher, 318 Mo. 
225, 2 S.W.(2d) 621. 


N. J.—Woodruff v. West Orange, 
97 N: J. Law 465, 117 A: 835. - 


N. Y.—Peo. v. New York Cent. R. 
Co.,:40 N. Y. Cr. 484, 198 N.Y.S. 438 
[rev on other grounds 211 App. Div. 
195, 206 N.Y.S. 743]. See to same 
effect Public Serv. Commn. v. New 
York Cent. R. Co., 193 App. Div. 615, 
185 N.Y.S. 267 [rev 112 Misc. 617, 183 
N.Y.S. 799, and aff 230 N. Y. 149, 129 
N.E. 455, 14 A.L.R. 449]. 


Vt.—Ex p. Guerra, 94 Vt. 1, 110 A. 
224, 10 A.L.R. 1560. 


Wis.—State v. Johnson, 170 Wis. 
218, 175 N.W. 589, 7 A.L.R. 1617. 


See Powell v. State, 18 Ala. A. 101, 
90 So. 1388; Lloyd v. North Carolina 
Rez Cony Po legN;  Cl5 365 (667 Sth 604554 5: 
LRANS 3878 (dicta to same effect). 


“Mederal law is paramount to state 
law, but is not exclusive of it.’ 
Woodruff v. West Orange, 97 N. J. 
Law 465, 117 A. 885. 


[a] Test of validity.—(1) The test 
by which to determine whether a 
state statute prohibiting an act as a 
police measure is invalidated by an 
act of congress prohibiting the same 
act aS a war measure is: Can the 
former be upheld and enforced with- 
out obstructing or embarrassing the 
execution of the latter? for, if so, 
there is no invalidating conflict. Ex p. 
Guerra, 94 Vt. 1, 110 A, 224, 10 A.L.R. 
1560. (2) Acts of congress and state 
laws are in conflict when, if one obeys 
the state law, he incurs the penalties 
of the federal law, and, if he obeys 
the federal law, he incurs the penal- 
ties of the state law. State v. John- 


son, 170 Wis. 218, 175 N.W. 589, 7 
ALL.R: 1617. 
[b] Separate penalties for same 


act.—(1) It is no objection to the con- 
current validity of state and federal 
statutes that both penalize the same 
act, since the same act may consti- 
tute an offense equally against the 
United States and the state, subject- 
ing the guilty party to punishment 
under the laws of each, provided the 
act is one over which both Ssovereign- 
ties have jurisdiction. Ex p. Guerra, 
94 Vt. 1, 110 A. 224, 10, A.L.R. 1560: 
(2) Offenses against both states and 
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importance is imminent and direct even where con- 
gress has been silent, the states may not act at all.°° 


[§ 12] 2. Relation to Other States®!—a. In Gener- 

Special duties or restrictions are imposed by 
the constitution upon the states in interstate rela- 
tions in connection with matters more particularly 
dealt with elsewhere in this work, such as extradi- 
tion,®? the proof and effect of judgments,°* and the 
privileges and immunities of citizen 
so far as the constitution, by expressly prescribing 
the relations of the states in certain instances,°* and 
by establishing the common paramount government 
of the United States,°*® has affected the relations to 
each other of the several states, they sustain toward 
each other the relation of independent foreign 
The principles of international comity ap- 
ply as between the states, but comity between states 


al. 


states.°7 


United States as basis of double 
jeopardy see Criminal Law § 482. 


[e] Repeal of federal law.—The 
power of congress does not extend to 
the amendment of the state laws but 
its enactments merely supersede or 
eontrol those of the states where they 
are in conflict, suspending their oper- 
ation, so that when the federal provi- 
sions are withdrawn, the operative 
effect of the state laws, as they ex- 
isted before the federal action, is re- 
stored. Public Serv. Comm. v. New 
York Cent. R. Co., 193 App. Div. 615, 
185 N.Y.S. 267 [rev 112 Misc. 617, 183 
N.Y.S. 799, and aff 230.N. Y. 149, 129 
N.E. 455, 14 A.L.R. 449]. 


Effect on .state liquor regulations 
of subsequent federal constitutional 
amendments and legislation see In- 
toxicating Liquors §§ 31, 32. 


50. Chicago Sanitary Dist. v. U. 
S., 266 U. S. 405, 45 S.Ct. 176, 69 L. ed. 
352; Henderson v. Wickham, 92 U. S. 
259, 28 L. ed. 543. 


51. Enjoining actions in courts of 
aie states see Injunctions §§ 137- 
40. 


Pleading statutes of sister states 
see Statutes [36 Cyc 1240 et seq]. 


Presumptions with reference to 
laws of sister state see Evidence § 87. 


Proof of statutes of sister states 
see Evidence § 904. 


52. Interstate extradition see Ex- 
tradition §§ 2-51. 


53. Conclusive effect and enforce- 
ment of sister state judgments see 
Judgments §§ 1601-1659. 


54. Denial of privileges and im- 
eae see Constitutional Law §§ 


Equal protection of laws see Con- 
stitutional Law §§ 874-955. 


Matters relating to citizens gener- 
ally see Citizens 11 C. J. p 772. 


Personal, civil, and political rights 
under the federal constitution see 
Constitutional Law, §§ 444-484. 


55. See supra text and notes 52-54, 


56. Bellows Falls Power Co. v. 
Com., 222 Mass. 51, 109 N.E. 891, Ann 
Cas1916C 834 [error dism 245 U. S. 
630, 88 S.Ct. 68, 62 L. ed. 520]. 


57. U. S.—Hanley v. Donoghue, 
116 U. S. 1, 6 S.Ct. 242, 29 L. ed. 535; 
Phillips v. Payne, 92 U..S.°130, 23 L. 
ed. 649; U. S. Bank v. Daniel, 12 Pet. 
32, 9 L. ed. 989; Cherokee Nation v. 
Georgia, 5 Pet. 1, 8 L. ed. 25; Buck- 
ner v. Finley, 2 Pet. 586, 7 L. ed. 528. 
See Kentucky v. Dennison, 24 How. 


STATES 


g,54 


Except in 


66, 16 L. ed. 717 (dictum to the same 
effect). 

Haw.—Hendrie v. Pedrick, 24 Haw. 
258. 

Ky.—Davis v. Morton, 4 Bush 442, 
96 AmD 309. 


Mass.—Bellows Falls Power Co. v. 
Com:, 222 Mass: © 51, 109° N-E.s 89, 
AnnCas1916C 834 [error -dism 245 U. 
S. 630, 38,S.Ct. 63, 62 L. ed. 520]. 


N. Y.—Hanna v., Lichtenhein, 225 
N. Y. 579, 122 N.E. 625; Peo. v. Mar- 
tin, 38 Mise. 67, 76 N.Y.S. 953 [rev on 
other grounds 77 App. Div. 396, 79 
N.Y.S. 340;- 17GN, Yo Crs 1500 (aft, 175 
N. Y. 315, 67 N.E. 589, 96 AmSR 528) ]. 


N. C.—In re Chase, 195 N. C. 143, 
141 S.E. 471 [cert den 278 U. S. 600, 
49 'S:Ct.-9, 73) Ta. ed. 529.1. 


S. C.—Gillespie v. Hannahan, 15 S. 
Cy 25.03. 


Va.—Warder v. Arell, 2 Va. 282, 1 
AmD 488. k 


See Fisher v. Fielding, 67 Conn. 91, 
34 A. 714, 32 L.R.A. 236, 52 AmSR 270; 
Cowell v. State, 16 Tex. A. 57 (dicta 
to the same effect). 


“While the States have no inde- 
pendent political existence in an in- 
ternational sense they sustain to- 
ward each other, except as limited 
by the federal Constitution, a strict- 
ly foreign relation. That is to say, 
aside from the exception mentioned 
they are independent and foreign 
sovereignties.”” Hendrie v. Pedrick, 
24 Haw. 258, 260. 


“The relations of the United States 
to each other, in regard to all matters 
not surrendered to the general gov- 
ernment by the national Constitution, 
are those of foreign states in close 
friendship, each being sovereign and 
independent.” Hanna y. Lichtenhein, 
225. N. Y¥..579, 122 N.H. 625, 627. 


“The states are . . foreign to 
each other, regarding them as local 
governments.” U.S. Bank .v. Daniel, 
12) Pet. ‘(U. S:)- 82,54, 9 Li. ed. 98'9. 


“Ror all national purposes, em- 
braced by the federal constitution, 
the states and the citizens thereof 
are one, united under the same sov- 
ereign authority, and governed by 
the same laws. In all other respects, 
the states are necessarily foreign to, 
and independent of, each other.” 
Buckner v. Finley, 2 Pet. (U. S.) 586, 
590, 7 L. ed. 528 [quot Hanley v. 
Donoghue, 116 U. S. 1, 4, 6 S.Ct. 242, 
29 L. ed. 535]. 


“Foreign” as including different 
states in United States see “Foreign” 
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so far as concerns rights, privileges, and immunities 
of each other’s citizens not guaranteed by the federal 
constitution must yield to the laws and policy of 
the state in which it is invoked.°* : 
the Union, both old and new, stand upon a footing 
of equality of constitutional right and power.®° 


[§ 13] b. Compacts and Agreements between. 
States®°—(1) In General. The provision of the fed- 
eral constitution that “no state shall, without the 
consent of congress, enter into any agreement or 
compact with another state or with a foreign pow- 
er,’°! while it is in its terms broad enough to pro- 
hibit every interstate compact or agreement without 
consent of congress,®? is, nevertheless, under’ the 
ordinary rules of constitutional construction,** to- 
be confined to those objects and purposes for which 
the provision was framed,** as revealed by reference 


All the states of 


26 C. J. p 888. 


58. Donovan vy. Pitcher, 53 Ala. 
411, 415, 25 AmR 634; Hendrie v. Ped- 
rick, 24 Haw. 258. And see Conflict 
of Laws §§ 5, 10-21. 


“All comity between States and 
citizens of different States, so far as 
rights, privileges and immunities are 
not guaranteed by the Constitution of 
the United States, rests on the princi- 
ple that it cannot be extended, in vio- 
lation of the laws and policy of the 
State. The extension of comity in 
violation of the law and policy of the 
State would have been an abdication 
of the law and sovereignty of the 
State, and a recognition of the su- 
periority, not the equality, of the for- 
eign State. Every State judged for 
itself, of the nature, extent, and util- 
ity of the recognition of foreign laws, 
respecting the state and condition of 
persons, and was not bound to recog- 
nize them when prejudicial to their 
own interests.” Donovan vy. Pitcher, 
supra, 


59. Escanaba, ete., Transp. Co. v. 
Chicago, 107 U..S-678, 2 S.Ct. 186, 27. 
L. ed. 442; Pennoyer v. Neff, 95 U.S. 
714, 24 L. ed. 565; In re C. A. Taylor 
Logging, etc., Co., 28 F.(2d) 526. See 
U.S. v. Sandoval, 198 F. 539, 549 [rev 
on other grounds 231 U. S. 28, 34 S.Ct. 
1, 58 L. ed. 107] (holding that the 
Constitution “contemplates a union 
of equal states’’). 


ea arom of new states see infra § 


60. Agreements as to: 
Boundaries see infra § 21. 


Jurisdiction over boundary waters 
see supra §§ 4-8. 


Right of fishing in boundary waters 
see Fish § 82. ; 


GI... U.S, Const..art f § 10: 


{a] Clause is express recognition 
of rights of states to make such 
agreements and compacts as are as— 
sented to by congress. Poole v. Flee- 
ger, 11 Pet. 185, 9 L. ed. 680, 955° [aft 
9 F. Cas. No. 4,860, 1 McLean 185]; 
Piers v. Joslin, 116 Kan. 615, 227 P.. 


62. Wharton v. Wise, 153 U. S. 155,. 
14 S.Ct. 783, 38 L. ed. 669; Virginia. 
v. Tennessee, 148 U.S. 503, 13 S.Ct. 
728, 37 L. ed. 537. 


63. Intent and purpose as rule of 
constitutional construction generally 
see Constitutional Law §$§ 43-46. 


64. Wharton v. Wise, 153 U. S. 155,. 
14 S.Ct. 783, 38 L. ed. 669; Union 
Branch R. Co. v. East Tennessee, etc., 
R. Co., 14 Ga. 327; Virginia v. Ten- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 13] 


to the context of the instrument and of the provi- 
sions with which it is associated;** and so construed 
this provision does not apply to every possible agree- 
ment or compact between two states, but only to such 
as might tend to alter the political power of the 
states affected, and thus encroach on, or interfere 
with, the supremacy of the United States;°* agree- 
ments incapable of operating thus may be made by 
the states without the consent of congress.°7 
cept as prohibited by the constitution, the states 
may enter into any agreement that they see fit,®® 
subject, however, it has been suggested, to the rule 
that it is not necessary or permissible to limit or 
surrender, by such compact, the sovereign rights of 
A compact made by two states in the 
manner permitted or prescribed by the federal con- 
stitution is a law,7° and is binding on the citizens 
of both states,7t and on the judicial, as well as the 


the people.®® 


nessee, 148 U. S. 503, 13 S.Ct. 728, 37 
L. ed. 537. 


65. Wharton v. Wise, 153 U.S. 155, 
14 S.Ct. 783. 38 L. ed. 669; Virginia v. 
Tennessee, 148 U. S. 503, 13 S.Ct. 728, 
37 L. ed. 537; Union Branch R. Co. v. 
eee Tennessee, ete., R. Co., 14 Ga. 


66. Wharton v. Wise, 153 U. S. 155, 
14 S.Ct. 783, 38 L. ed. 669; Virginia v. 
Tennessee, 148 U. S. 508, 13 S.Ct. 728, 
37 L. ed. 537; Union Branch R. Co. v. 
Hast Tennessee, etc., R. Co.; 14 Ga. 
327. See McHenry County v. Brady, 
37 N. D. 59, 163 N.W. 540 [quot Cyc] 
(dictum to same effect). 


“The framers of the Constitution 
clearly intended nothing more by this 
clause, than to prohibit the several 
states from exercising their authority 
in any way which might limit, or in- 
fringe upon a full and complete exe- 


cution by the General Government,’ 


of the powers intended to be delegat- 
ed by the Federal Constitution; be- 
cause nothing more was to be gained 
by any further prohibition, no fur- 
ther benefit to the General Govern- 
ment could ‘have been derived from 
it, and it would have been entirely 
superfluous and unnecessary.” Union 
Branch R. Co. v. East Tennessee, etc., 
R. Co., 14 Ga. 327, 339 [quot McHenry 
County -vVo, brady,-3a0 N.- Do.59, 163 N- 
W. 540, 546]. 


67. Wharton v. Wise, 153 U. S. 
155, 14 S.Ct. 783, 38 L. ed. 669; Vir- 
ginia v. Tennessee, 148 U. S. 503, 13 
S.Ct. 728, 37 L. ed. 587; Union Branch 
R. Co. v. East Tennessee, etc., R. Co., 
14 Ga. 327; Fisher v. Steele, 39 La. 
Ann. 447, 1 So. 882. See State v. Jos- 
lin, 116 Kan. 615, 227 P. 548, 544 
(“Some contracts or business ar- 
rangements between states may be 
effected without congressional as- 
sent’); Dover v. Portsmouth Bridge, 
17 N. H. 200; McHenry County v. 
Brady, 37 N. D. 59, 163 N.W. 540 [quot 
Cye] (both dictum to same effect). 


[a] Corporate charters.—(1) When 
a corporation of one state is by char- 


ter authorized to do business in an- 


other or others, which subsequently 
adopt the terms of the charter and 
admit the state to do business, the 
transaction cannot be considered as 
such an agreement or compact be- 
tween states as falls within the pro- 
hibition of the federal constitution, 
in the absence of inhibitory legisla- 
tion by congress. St. Louis, etc., R. 
Co. v. James, 161 U. S. 545, 16 S.Ct. 
621, 40 L. ed. 802. (2) Legislation by 
each of two states authorizimg a cor- 
poration resident in one state to unite 
with a corporation resident in the 
other state does not, in the absence 


STATES 


Ex- 


of legislation by congress to the con- 
trary, come within the constitutional 
prohibition. Mackay v. New York, 
etc., R.Co., 82 Conn. 73, 72 A.“583, 24 
LRANS 768. (3) Corporate author- 
ity to do business in another state 
with its consent generally see Cor- 
porations §§ 57, 71, 163. 


68. State v. Cunningham, 102 Miss. 
237, 59 So. 76, AnnCas1914D 182; New 
York v. Willcox, 115 Mise. 351, 189 
N.Y.S. 724. See State v. Joslin, 116 
Kan. 615, 227 P. 543 (holding that an 
agreement between Kansas and Mis- 
souri by which they mutually agreed 
that water plants of Kansas City, 
Kan., and Kansas City, Mo., located 
within their respective territories, 
should be exempt from taxation, is 
not because of any inhibition of fed- 
eral constitution, one which such 
states cannot make with the consent 
of congress). 


[a] Port of New York authority.— 
L. (1921) e 154, providing for a joint 
commission of New Jersey and New 
York authorities for management of 
the port of New York, etc., is not in- 
valid as creating an unauthorized 
quasi-political subdivision of the 
United States, in violation of the fed- 
eral constitution. City of New York 
v. Willcox, 115 Mise. 351, 189 N.Y.S. 
724, 

69. City of New York v. Willcox, 
supra. , 

[a] Port of New York authority. 
—L. (1921) ¢ 154, designed to prevent 
congestion at the port of New York 
by codperation between the states of 
New York and New Jersey by means 
of a joint port commission is not in- 
valid as working a surrender by the 
state of New York of its sovereign 
rights, although the commission was 
given certain powers over traffic 
within the state, the statute merely 
being in pursuance of an agreement 
whereby each state was to codperate 
with the other. City of New York v. 
Willcox, 115 Misc. 351, 189 N.Y.S. 724. 


70. Chesapeake, etc., Canal Co. v. 
Baltimore, ete., R. Co., 4 Gill & J. 
(Md.) 1. 


[a] Construction of grant.—In as- 
certaining the meaning of an agree- 
ment between states for the grant 
of sovereign rights over lands, re- 
gard must be had to the technical 
Significance of words used, interpret- 
ed with a view to public convenience 
and avoidance of controversy, and the 
object ought not be defeated by tech- 
nical perplexities. Commonwealth of 
Massachusetts v. State of New York, 
O71. WU. Si 65, 46° S.Ct. 357, 70 Le-ed. 
838. 

71. Virginia v. Tennessee, 148 U. 


[59 C.J.] 37 


executive, branch of the state government.?2 Fur- 
thermore, it is a contract within the constitutional 
prohibition of the impairment of the obligation of 
contracts;** however, if the compact is a limitation 
on the states’ power to authorize and not an inhibi- 
tion on their power to restrict, subsequent restrictive 
legislation is not repugnant to the compact.7* An 
interstate compact may not be in any manner amend- 
ed, altered, or modified without the consent of all 
the parties to the contract.7> 
the federal government have given their assent, no 
other power may object to the agreement reached.** 
By virtue of its power to give or refuse assent, con- 
gress has authority to enforce by appropriate legis- 
lation the terms of any interstate compact to which 
it has assented.77 


Manner and sufficiency of assent by state. Con- 
tracts between states are made by the acts of their 


When the states and 


S:7508,. 13. S:.Ct<-728,. 37. i ed-n. 537s) 
Poole v. Fleeger, 11 Pet. 185, 9 L. ed. 
680, 955 [aff 9 F. Cas. No. 4,860, 1 
McLean 185]. See Kansas City, Mo., 
v. Fairfax Drainage Dist. of Wyan- 
dotte County, Kan., 34 F.(2d) 357 
[rev 27 F.(2d) 613 and cert den 281 
U. 8.722, 50-S.Ct. 287, 74 L, ed) 1140) 
(holding an interstate compact for 
exemption from taxes and assess- 
ments of specified property binding 
on drainage districts created under 
the law: of one of the states which 
was a party to the compact). 


72. Couch v. State, 140 Tenn. 156, 
203 S.W. 831. 


[a] No particular mandate in 
state constitution is essential in or- 
der for the state courts to be bound 
to give effect to such treaties of the 
state. Couch v. State, 140 Tenn. 156, 
203 S.W. 831. 


[b] Judicial notice.—The state 
courts are to take judicial notice of 
such statutes of other states as con- 
tain and constitute their assent to a 
compact with the home state, such 
legislation not being foreign statutes 
in that case but a part of a domestic 
state compact. Couch v. State, 140 
Tenn. 156, 203 S.W. 831. 


73. Green v. Biddle, 8 Wheat. (U. 
S.) 1, 5 L. ed. 547; Chesapeake, etce., 
Canal Co. v. Baltimore, etc., R. Co., 4 
Gill & J. (Md.) 1. 


[a] Act held not to violate con- 
tractual obligation.—The agreement 
between the states of Oregon and 
Washington, embodied in L. (1915) 
p 233 § 20, made with the consent of 
congress, that neither would, without 
the consent of the other, enact any 
law which would conflict with the 
terms of the compact, which compact 
was limited to laws and regulations 
which would affect their concurrent 
jurisdiction over streams, is not vio- 
lated by L. (1919) p 653 § 5, prohibit- 
ing within the state the sale or pos- 
session of fish caught beyond the 
three-mile line outside the Columbia 
River during the periods fixed by 
both states as the closed season for 
that river. Union Fishermen’s Co- 
Operative Packing Co. v. Shoemaker, 
98 Or. 659, 193 P. 476, 194 P. 854. 


74, P,. J. McGowan & Sons v. Van 
Winkle, 21 F.(2d) 76 [aff 277 U. S. 
574, 48 S.Ct. 435, 72 L. ed. 995]. 


75. Chesapeake, etc., Canal Co. v. 
Baltimore, ete., R. Co. 4 Gill & J.. 
(Md.) 1. 

7G. State v. Cunningham, 102 Miss. 
237, 59 So. 76, AnnCas1914D 182. 

"7. Commonwealth of Virginia v. 
State of West Virginia, 246 U. S. 
565, 88 S.Ct. 400; 62 L. ed. 883. 


88 [59 C.J.] 
respective legislatures.7* In so doing, no technical 
terms need be used;7® any terms are sufficient which 
would be sufficient to give rise to a contract between 
a state and.an individual.8® If a state’s assent to 
a part of the agreement is conditioned on the hap- 
pening of certain acts, after their occurrence those 
terms become an operative part of the agreement 
in like manner as those not so conditioned.** 


Sufficiency of congressional assent. The consent 
of congress to an agreement between states may be 
given after as well as before the making of the agree- 
ment.®2 It need not be formally expressed;** and 
it is sufficient that congress, has signified its consent 
thereto by some positive act in relation to the agree- 
ment,** or by the adoption or approval of proceed- 
ings taken under it.8° It need not be given by a for- 
mal act, but may be given by resolution merely.*® 
Where the assent of congress is in the form of per- 
mission to contract, given prior to the agreement, 


the compact is operative at once after the adoption of, 


legislation by both states, embodying their agree- 
ment.57 


Agreements antedating adoption of constitution. 
Agreements between states, made at the time of the 
Articles of Confederation and not prohibited by that 
instrument, although they were suspended and super- 
seded by the provisions of the constitution, when 
adopted, in so far as they are inconsistent with it,*® 
nevertheless continue except in so far as their stip- 


STATES 
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ulations affect powers which are conferred on con- 
gress;°° the clause quoted,®® with reference to state 
agreements and compacts, extends only to the fu- 
ture,®! and does not affect or set aside those in ex- 
istence at the time of adoption of the constitution.®? 


[§ 14] (2) Separation of Territory for Formation 
of New State. The constitution provides that “no 
new state shall be formed or erected within the ju- 
risdiction of any other state;”®? but no objection 
under this clause has ever been raised to the erec- 
tion of a new state from territory separated from an 
existing state, under an agreement between the lat- 
ter and the people of the territory separated, duly 
assented toby congress, which method has been pur- 
sued on several oceasions.°* The ordinary rules re- 
specting the sufficiency of congressional assent to 
state compacts®® are applicable to such a situa- 
tion;®® and the act of congress admitting into the 
Union a state formed by the division of an existing 
state is an implied consent to the agreement of the 
two states on the subject.°7 The compact is a cor- 
traet of the proposed state, after its organization 
and admission.°® Subject to the general rules gov- 
erning the effect of the admission of states,°® rights, 
liabilities, and status in or between the two states, 
resulting from the execution of such an agreement by 
the admission as a state of the separate territory, 
are to be determined by the terms of their agree- 
ment,! and the rules of international law with re- 


78. Chesapeake, etc., Canal Co. 


Vv 
Baltimore, etc., COs a Gills Son cde 
(Md.) 1. 

79. Chesapeake, ete., Canal Co. v. 


Baltimore, ete., R. Co., supra. 


80. Chesapeake, etc., Canal Co. v. 
Baltimore, etc., R..Co., supra. 


[a] Proposed extension to third 
state.—Where a state, on entering in- 
to a compact with another state, as- 
sented to by congress, provided, in 
the same act as that in which they 
expressed their agreement, for an ex- 
tension of its provisions to the rela- 
tions between the enacting state, and 
a third state, with whom congress 
had not authorized any compact, on 
the latter’s assent, such a provision 
did not vitiate the operative effect of 
the agreement as between the two 
states to whom congressional author- 
ity to contract had been given, and, 
in so far as related to matters with- 
in the scope of their agreements, the 
compact was valid. Couch v. State, 
140 Tenn. 156, 203 S.W. 831. 


81. Virginia v. West Virginia, 11 
Wall. (U..S.) 39, 20’ Lied. 67. 


{a] Vesting determination in gov- 
ernor of the question whether the 
conditions have been complied with 
is permissible, and his determination 
that they have is conclusive, in the 
absence of fraud. Virginia v. West 
eee 11 Wall. (WU. S:)39; 20. Led: 


82. Wharton v. Wise, 153 U. S. 155, 
14 S.Ct. 788, 38 L. ed. 669; Virginia 
v. Tennessee, 148 U. S. 503, 13 S.Ct. 
728, 37 L. ed. 587; State v. Joslin, 116 
Kane Olo,weae ts Ph Lb43e. TRusselliiiw, 
American Assoc., 139 Tenn. 124, 201 


S.W. 151. See McHenry v. Brady, 37 
N. D. 59, 163 N.W. 540 [quot Cyc] 
(dictum to same effect); Couch vy, 


State, 140 Tenn. 
(recognizing rule). 


83. Wharton v. Wise, 153 U.S. 155, 
14 S.Ct. 783, 38 L. ed. 669; Virginia 


— 


156, 203 S.W. 8381 


v. Tennessee, 148 U. S. 508, 13 S.Ct. 
798.39 Ta. ed. 53%; Virginia -v. West 
Virginia, 11 Wall. (U. S.) 39, 20 L. 
ed. 67; Green v. Biddle, 8 Wheat. (U. 
S.) 1, 5 L. ed. 547; Chesapeake, etc., 
Canal Co. v. Baltimore, etc., R. Co., 
4 Gill & J. (Md.) 1; State v. Cunning- 
ham, 102 Miss. 237, 59 So. 76, AnnCas 
1914D 182; Russell v. American Ass’n, 
139 Tenn. 124, 201 S.W. 151. See Mc- 
Henry County v. Brady, 37 N. D. 59, 
163 N.W. 540 [quot Cyc] (dictum to 
same effect). 


“There is no particular form, in 
which the assent of Congress is re- 
quired to be given, and it is not ma- 
terial in what form it is given, pro- 
vided it is done.’ Chesapeake, etc., 
Canal Co. v. Baltimore, etec., R. Co., 4 
Gill & J. (Md.) 1, 136. 


84. Virginia v. Tennessee, 148 U. 
SOs SS Ckesi 2a oie Lae edn apo te 
Virginia v. West Virginia, 11 Wall. 
(U. S.) 39, 20 L. ed. 67; Green v. Bid- 
dle, 8 Wheat. (U. S.) 1, 5 L.-ed. 547; 
Chesapeake, ete., Canal Co. v. Balti- 


more, etc., R. Co., 4 Gill & J. (Md.) 
1; Russell v. American Ass’n, 139 
Tenn. 124, 201 S.W. 151. See Mec- 


Henry County v. Brady, 37 N. D. 59, 
163 N.W. 540 [quot Cyc] (dictum to 
same effect). 


[a] Effect of assent in special ca- 
pacity.— Where a proposed compact 
between states was conditional on 
the assent of congress “as the Leg- 
islature of the District of Columbia,” 
the assent of congress to the compact 
was not restrained or limited to as- 
sent in the character of the local au- 
thority over the District, but was an 
assent sufficient for all purposes as a 
national legislature to satisfy the 
terms of the constitutional limita- 
tion on state compacts. Chesapeake, 
etc., Canal Co. v. Baltimore, ete., R. 
Co., 4 Gill & J. (Md.) 1. 


85. Wharton v. Wise, 153 U.S. 155, 
14 S.Ct. 7838, 38 L. ed. 669. 


86. State v. Cunningham, 102 Miss. 


237, 59 So. 76, AnnCas1914D 182. 


87. Couch v. State, 140 Tenn. 156, 
203 S.W. 831. 


88 Wharton v. Wise, 153 U. S. 155, 
14 S.Ct. 783, 38 L. ed. 669. 


89. Wharton v. Wise, supra. 
90. See supra text and note 61. 
91. Wharton v. Wise, supra. 


92. Wharton v. Wise, supra. See 
Massachusetts v. New York, 271 U. 
S. 65,46 S:Ct. 357, 70 L. ‘ed. 838 (to 
same effect); Marlatt v. Silk, 11 Pet. 
(U. S.) 1, 9 L. ed. 609 (to the same 
effect as to the compact of 1780 be- 
tween Pennsylvania and Virginia, 
settling the rights and priorities of 
their grantees in certain lands); How- 
ard v. Moot, 64 N. Y. 262 [aff 2 Hun 
475, 5 Thomps. & C. 89] (recognizing 
and giving effect to the compact of 
1786 between New York and Massa- 
chusetts, giving the latter the right 
to extinguish the Indian title to cer- 
tain lands within the former state). 


93% U.S. Const. art 4 § 3. 
94. See cases infra notes 95-5. 
ae See supra § 13 text and notes 
=O be 
the See cases passim infra notes 
$7. Virginia v. West Virginia, 11 
Wall. (U. S.) 39, 20 L. ed. 67; Green 


¥, Biddle, 8 Wheat. (U. S.) 1, 5 L. ed, 
98. Virginia v. West Virginia, 220 
U. S. 1, 31 S.Ct. 330, 55 L. ed. 353. 


99. Effect of admission see infra 
§§ 35, 36. 


1. See cases infra this note. 


[a] Pending suits and proceedings, 
—(1) A provision for the continua- 
tion of all suits and_ proceedings 
pending in the courts of the original 
state at the time of erection of the 
new state in their then state and con- 
dition before the courts of the new 

oo EMAAR Bg 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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spect to the division of states.? 


places the latter courts in the same 
position as that which was occupied 
by their predecessors prior to the 
Separation. Shields v. McClung, 6 W. 
Va. 79. See Clay v. Robinson, 7 W. 
Va. 348 (discussing the effect of court 
action in a portion of the separated 
territory at a time when the exercise 
of the jurisdiction was prevented by 
force in such territory). To same ef- 
fect Smith v. Henning, 10 W. Va. 596. 
(2) Judgments of the courts of the 
original state entered before the sepa- 
ration continue to be domestic judg- 
ments, as to the new state, thereafter, 
so as to be liens in like manner as be- 
fore the separation, Calwell v. Prin- 
dle, 19 W. Va. 604. 


[b] Private land titles —(1) A 
provision in the compact that all 
private rights and interests in 


land, derived from grant by the orig- 
inal state prior to separation should 
remain valid and secure, under 
the laws of the new state, and de- 
terminable by the laws of the for- 
mer then existing, controlled in re- 
spect of such rights and _ grants. 
Green v. Biddle, 8 Wheat. (U. S.) 1, 5 


L. ed. 547; Boone v. Helm, 4 Dana 
(Ky.) 403; Beard v. Smith, 6 T. B. 
Mon. (Ky.) 430. (2) The provision 


does not, however, prevent the enact- 
ment of a statute of limitations af- 
fecting actions involving such lands 
(Hawkins v. Barney, 5 Pet. (U. S.) 
457, 8 L. ed. 190; Beard v. Smith, 6 T. 
PeaesVMonr sn G<y-.) 430: Kendall _ v. 
Slaughter, 1 A. K. Marsh. (Ky.) 375, 
(3) nor of a statute designed to com- 
pel the payment of taxes on the land 
in the future, and to the correlative 
power to forfeit the title as a penalty 
for nonpayment (Eastern Kentucky 
Coal Lands Corp. v. Com., 127 Ky. 667, 
106 S.W. 260, 108 S.W. 1138, 32 KyL 
129. [aff 219: U. S..140, 31-S.Ct..171,.55 
L. ed. 187]), (4) or to extend the time 
for perfecting titles (Boone v. Helm, 
4 Dana (Ky.) 403). (5) Requiring on 
notice and hearing the listing of land 
titles for taxation for certain speci- 
fied years, or, in default thereof, for- 
feiting such title to the state, does 
not, as to titles under grants from the 


‘state of Virginia, violate the provi- 


sions of the compact. Kentucky Un- 
ion Co.\v..Com., 219 U. .S.°140, 31'S.Ct. 
171, 55 L. ed. 137 [aff 127 Ky. 667, 106 
S.W. 260, 32 KyL 129, and 128 Ky. 610, 
108 S.W. 931, 33 KyL 9, 49, 111 S.W. 
362, 33 KyL 857]. (6) The laws “now 
existing” are those existing at the 
time of the agreement and not those 
at the time of its consummation by 
organization and admission of the 
new state. Beard v. Smith, 6 T. B. 
Mon. (Ky.) 430. 

[c] Construction of compacts.— 
(1) There have been said to be four 
sources to be looked to for construc- 

First, 
the words of the agreement; second, 
legislative interpretation by the par- 
ties; third, prior judicial opinions; 
fourth, the political and legislative 
facts under which the compact was 
made and the consequences therefrom 
resulting. Beard v. Smith, 6 T. ‘ 
(Ky.) 430. (2) The literal 
words of the compact are not alone to 
govern, but must yield to the purpose 
of the parties to create a sovereign 
state, unhampered by a subservient 
dependence on the older state. Haw- 
kins v. Barney, 5 Pet. (U. S.) 457, 8 L. 
ed. 190; Hastern Kentucky Coal Lands 
Corp. v. Com., 127 Ky. 667, 106 S.W. 


Such a compact is 
as fully obligatory on a state erected under its terms 
to its fair extent as if engrafted in the constitution of 
the state;* or even more so in that, while the state 
may alter or abrogate the provisions of its own con- 
stitution, it may neither alter nor ignore those of the 
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260, 108 S.W. 1138, 32 KyL 129 [aff 
ALO USO Sta S:Cte a ULr bb ds eds 
137]; Boone vy, Helm, 4 Dana (Ky.) 
403; Beard v. Smith, 6 T. B. Mon. 
(Ky.) 4380. 


_ (d] Public debt.—(1) A provision 
in the agreement for separation, for 
assumption by the new state of a 
proper and equitable part of the pub- 
lic debt and liabilities of the old, 
creates a duty on the new state to 
assume its share of such liabilities. 
Virginia v. West Virginia, 206 U. S. 
290, 27 S.Ct. 732, 51 L. ed. 1068; Hig- 
ginbotham v. Com., 25 Gratt. (66 Va.) 
627. (2) Such provisions have refer- 
ence to the accumulated interest 
since the time of the agreement as 
well as to the principal at that time. 
Commonwealth of Virginia v. State 
of West Virginia, 238 U. S. 202, 35 
S:Ct 195,559. edu 1272." 3¢3)) AY pro- 
vision for ascertainment by the legis- 
lature of the new state of what con- 
stitutes its fair and equitable propor- 
tion of the debt is merely a provision 
for it to discover the result of a com- 
putation of such debt promptly, and 
does not oust the supreme court of 
the United States of jurisdiction to 
determine and enforce the obligation 
assumed by the new state (Virginia 
v. West Virginia, 220 U. S. 1, 31 S.Ct. 
330, 55 L. ed. 353; Virginia v. West 
Virginia, 206 U. S. 290, 27 S.Ct. 732, 
51 L. ed. 1068); (4) nor is the fact of 
a judgment in such case against the 
new state, requiring payment of mon- 
ey, open to attack on ground that the 
original jurisdiction, conferred on 
the supreme court by constitution, 
did not embrace the right of one state 
to recover a judgment in a mere ac- 
tion for debt against another (Com- 
monwealth of Virginia v. State of 
West Virginia, 246 U. S. 565, 38 S.Ct. 
400, 62 L. ed. 883). (5) As to private 
debtors, both the old and the new 
state are, it has been held, liable for 
the totality of the debt, the separa- 
tion neither extinguishing nor divid- 
ing the claims of such persons. Hig- 
ginbotham v. Com., 25 Gratt. (66 Va.) 
627. (6) The principles on which 
the extent of the liability to be shared 
and the proportion to be borne by 
each state are to be determined have 
been elaborated with great detail in 
a series of cases bearing on the sub- 
ject. Commonwealth of Virginia v. 
State of West Virginia, 238 U. S. 202, 
35 S.Ct. 795, 59 L. ed. 1272; Common- 
wealth of Virginia v. State of West 
Virginia, 220 U.S. 1, 31 S:Ct. 330, 55 
L. ed. 3538. 


2. See cases infra this note; 
supra note 1. 


[a] Corporations.—A corporation 
of the original state, which does not 
elect to become a corporation of the 
newly created state, in accordance 
with legislation established thereby, 
remains a corporation of the state of 
its creation. Kanawha Coal Co. v. 


and 


Kanawha, etc., Coal Co., 14 F. Cas. 
No. 7,606, 7 Blatchf. 391. 
[b] Jurisdiction.—The jurisdic- 


tion and authority of the original 
state after the separation is limited 
to its own boundaries and does not 
extend over the territory of the new- 
ly created state. Calwell v. Prindle, 
19 W. Va. 604. See Burkhart v. Jen- 
nines, 2 W. Va. 242 (holding that no 
act passed by Virginia after the sepa- 
ration of West Virginia had any force 
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separation does not alter or affect 


the identity of the original state in any regard.® 
[§ 15] 3. Relation to Foreign Countries. Since the 
states have no independent political existence in an 
international sense,° they can sustain no public re- 
lation whatever to foreign countries.” 


Participation 


in West Virginia). 

[c] Conveyance by old state to 
new.—After the agreement, and as- 
sent of congress thereto, but before 
the completed organization of the re- 
sultant state, the original state may 
still transfer rights held by it to the 
proposed state, such a transfer not 
being defeated by the nonexistence of 
a grantee at the time the transfer is 
directed, since it is not a perfected 
conveyance but a contingent one, and, 
the contingency being satisfied when 
the new state formally comes into 
existence, the transfer becomes valid 
and operative as of that time. Cal- 
well v. Prindle, 19 W. Va. 604. 


[d] Succession.—Except as re- 
strained by the federal constitution 
and by the terms of the compact, the 
new state succeeds to and possesses 
all the political sovereignty and do- 
minion, powers, and rights of self- 
government theretofore adhering in 
the original state in the territory af- 
fected. Beard v. Smith, 6 T, B. Mon. 
(Ky.) 430. 

8. Eastern Kentucky Coal Lands 
Corp: v. Com., 127 Ky. 667, 106 S.W. 
260, 108 S.W. 1138, 32 KyL 129 [aff 
iat Sx 140;c8L" SiG@t L755 Mawes 


4. HEastern Kentucky Coal Lands 
Corp. v. Com., supra. 


[a] Provision for alteration by 
joint assent.—Where the agreement 
specifically provides for the incorpo- 
ration thereof ipso facto in the con- 
stitution of the proposed state, sub- 
ject to modification or annulment by 
agreement of the legislature of both 
states, it has been held that there 
must be a concurrence of the legisla- 
ture of both to repeal or modify a 
clause in the agreement of separation. 
Allen v. McKean, 1 F. Cas. No. 229, 1 
Sumn., 276. 


5. Higginbotham v. Com., 25 Gratt. 
(66 Va.) 627. 


6. See supra § 2 text and note 30, 


7. Bowman v. Chicago, ete., R. Co., 
125 URS. 465,, 482, SASiCt 6S oso eda: 
ed. 700; Chy Lung y. Freeman, 92 U. 
S. 275, 23 L. ed. 550; Holmes v. Jenni- 
son, 14 Pet. (U. S.) 540, 10 L.-ed. 579; 
Peo. \v.. Curtis, 50. N. Y. 321, 326, 10 
AmR 483. But see McHenry County 
v. Brady, 37 N. D. 59, 163 N.W. 540 
(holding that a state-.drainage district 
could make a contract with a provin- 
cial drainage district in Canada for 
a drainage outlet, and basing the re- 
sult on the cases holding that inter- 
state agreements not related to or af- 
fecting matters of sovereignty can be 
made without federal authorization). 


“Laws which concern the exterior 
relations of the United States with 
other nations and governments are 
general in their nature, and should 
proceed exclusively from the legisla- 
tive authority of the nation, the or- 
ganization of our state and Federal 
system of government is such that 
the people of the several states can 
have no relations with foreign pow- 
ers in respect to commerce or any 
other subject, except through the 
government of the United States, and 
its laws and treaties.” Bowman vy. 
Chicago, etc., R. Co., supra. 


“As to foreign countries, the states, 
as such, are unknown.” Peo. y. Cur- 
tis, supra. 
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by the states in international affairs, such as making 
treaties or alliances, taxing imports and exports, en- 
gaging in war, ete., being expressly prohibited by 
the federal constitution,’ they possess none of the 
attributes of external sovereignty.°® 
states do have power to confer privileges on, or to 
adopt particular rules with reference to, aliens.*° 


[§ 16] D. Secession!'—1. Right To Secede. 
state has a legal right to secede;*? and hence the 
ordinances of secession and all acts intended to give 


S Ui S.,Const.-art 1.§ 10: 
9. See supra § 2 text and note 30. 


10. Power of states over aliens see 
Aliens § 9 text and note 438. 

11. Effect of attempted secession 
on citizenship see Citizens § 3 text 
and note 50. 

Running of interest during seces- 
sion see Interest § 248 note 3. 

12. U. S.—Keith v. Clark, 97 U. 
S, 454, 24 L. ed. 1071; White v. Hart, 
13 Wall. 646, 20 L. ed. 685; Hickman 
v. Jones, 9 Wall. 197, 19 L. ed. 551; 
Texas v. White, 7 Wall. 700, 19 L. ed. 
227; U.S. v. Cathcart, 25 F. Cas. No. 
14,756, 1 Bond 556. $ 

Ark.—Penn v. Tollison, 26 Ark. 545. 


Ga,—Chancely Vv. Bailey, 37 Ga. 532, 
95 AmD 350. 


Miss.—Thomas v. Taylor, 42 Miss. 
651, 2 AmR 625 [aff 22 Wall. (U. S.) 
A479, 22 L, ed. 789]. 

N; C:—In re Hughes, 61 N..C. 57: 
Tenn.—Keith v. Clarke, 4 Lea 718. 
shine Va.—Hood v. Maxwell, 1 W. Va. 

“There is not a word or phrase in 
the constitution of the United States 
which gives the least countenance to 
the theory that a state can obstruct 
or nullify the authority of the general 
government, exercised within its con- 
stitutional limits. Much less can the 
supreme folly of giving its sanction 
to the right of any state, or any num- 
ber of states, to withdraw at will 
from the Union, be imputed to the 
constitution. Such a provision could 
not be viewed in any other light than 
as a solecism in the structure of a 
government. It would be substantial- 
ly a provision for its own dissolution, 
without the sanction or agreement of 
the power which created it.”’ U.S. v. 
pear 25 F, Cas. No. 14,756, 1 Bond 
556. 

[a] Well considered case.—Hood 
v. Maxwell, 1 W. Va. 219. 


{b] Express reservation of right 
of secession at the time of ratification 
of the constitution, not being incor- 
porated into that instrument itself, 
does not affect or alter this rule, since 
the states are bound by the terms and 
stipulations of the instrument they 
signed and should have refused ratifi- 
cation if they were not satisfied. 
Chancely v. Bailey, 37 Ga. 532, 95 
AmD 350. 


13. U. S.—Daniels v. Tearney, 102 
U. S. 415, 26 L. ed. 187; Texas v. 
‘White, 7 Wall. 700, 19 L. ed. 227; 


White v. Cannon, 6 Wall. 443, 18 L. 
ed. 923; Mauran v. Alliance Ins. Co., 
6 Wall. 1, 18 L. ed. 836; Shortridge v. 
Mason, 22 #.. Cas. No. 12,812, 1. Abb. 
58, Chase 136. 
'  Ala.—Noble v. Cullom, 44 Ala. 554; 
Hall v. Hall, 43 Ala. 488, 94 AmD 703. 
Ark.—Penn y. Tollison, 26 Ark. 545. 
Miss.—Hill v. Boyland, 40 Miss. 
618. See State v. McGinty, 41 Miss. 
435, 98 AmD 264 (holding that, where, 
after the attempted secession had 


s 


STATES 


void.!3 


However, the 


No 


failed, a constitutional provision was 
adopted by the state declaring the se- 
cession ordinance void, such ordi- 
nance was rendered of no effect by the 
constitutional provision). \ 

Ohio.—Pennywit v. Foote, 27 Oh. 
St. 600, 22 AmR 340. 


S. C.—Calhoun v. Calhoun, 2 8. C. 
283. 

Tex.—Luter v. Hunter, 30 Tex. 688, 
98 AmD- 494. 


do Va.—Hood v. Maxwell, 1 W. Va. 
219. 

[a] Destruction of de jure gov- 
ermments of seceding states was not 
effected by the ordinances of seces- 
sion but by the action of the state of- 
ficials in taking an oath to support 
another government than that of the 
United States, for the support of a 
state constitution renouncing allegi- 
ance to the United States, and in fail- 
ing te take an oath to support the 
United States. Penn v. Tollison, 26 
Ark. 545. 


[b] Status of federal officials.— 
Although the ordinances of secession 
did not affect the rights or powers of 
those persons who were then federal 
officials in the several secession 
states, nevertheless the ensuing as- 
sumption of authority and control by 
the secession governments did oust 
such officers, and no resignation of 
their offices, nor acceptance thereof 
by the president, was necessary for 
that purpose. Irvine v. Noone, 2 La. 
Aree Guia : 

14 U. S.—Keith v. Clark, 97 U.S. 
454, 24 L. ed. 1071; White v. Hart, 13 
Wall. 646, 20 L. ed. 685; Texas v. 
White, 7 Wall. 700, 19 L. ed. 227. 


Ala.—MeGuire v. Buckley, 58 Ala. 
120 [aff 99 U. S. 188, 25 L. ed. 473]; 
Parks -v: Coffey, 52> Ala.\32; Hall vz 
Hall, 43 Ala. 488, 94 AmD 703; Wat- 
son v. Stone, 40 Ala. 451, 91 AmD 484, 


A spiny ars at v. Boyland, 40 Miss. 


San C.—Calhoun*yv. Calhoun, 2 S. C. 
Tenn,—Keith v. Clarke, 4 Lea 718. 


15. U. S.—Keith v. Clark, 97 U. S. 
454, 24 L. ed. 1071; Gunn v. Barry, 15 
Wall. 610, 21 L. ed. 212; White v. 
Hart, 13 Wall. 646, 20 L. ed. 685; Tex- 
as_v. White, 7 Wall. 700, 19 L. ed. 
227; Shortridge v. Macon, 22 F. Cas. 
No. 12,812, 1 Abb. 58, Chase 136, 61 
ING Ci 8925— Frome. Ings CO, eV. UL tse, 
8 Ct. Cl. 449 [aff 22 Wall. 99, 22 L. 
ed. 816]. 


Ala.—MecGuire v. Buckley, 58 Ala. 
120 [aff 99 U. S. 188, 25 L. ed. 473]; 
Parks v. Coffey, 52 Ala. 32; Hall v. 
Hall, 43 Ala. 488, 94 AmD 703; Winter 
v. Dickerson, 42 Ala. 92; Watson v. 
Stone, 40 Ala. 451, 91 AmD 484. Con- 
tra Powell v. Boon, 43 Ala. 459, 


Miss.—Thomas y. Taylor, 42 Miss. 
651, 2 AmR 625 [aff 22 Wall. (U. S.) 
479, 22 L.’ed. 789]; Hill v. Boylana, 
40 Miss. 618. 

Ohio.—Pennywit v. Foote, 27 Oh. 
St. 600, 22 AmR 340. 
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effect thereto or dependent thereon were null and 


[§ 17] 2. Effect of Secession—a. In General. The 
seceding states were, at all times, states1*—members 
of the union'® whose identity was never altered or 
affected by their attempted secession. or its at- 
tendant circumstance 
throughout to their obligations as such under the 
federal constitution, although they may for a while 
have evaded their enforeement;'? and their rights 


3.16 They remained subject 


ae C.—Calhoun vy. Calhoun, 2 S. C. 
283. 

. Tenn.—Keith v. Clarke, 4 Lea 718. 

But see Thompson y. Mankin, 26 
Ark. 586, 7 AmR 628 (basing the hold- 
ing as to efficacy of a seceding state’s 
governmental acts on the proposition 
that such a state, at such a time, was 
not a state in the Union). 

16. U. S.—Keith v. Clark, 97 U. 
S. 454, 24 L. ed. 1071. 

Ala.—Hall v. Hall, 43 Ala. 488, 94 
AmD 708. 

Miss.—Trotter v. Trotter, 40 Miss. 
704; Swann v. Buck, 40 Miss. 268. 

Tenn.—Keith v. Clarke, -4 Lea 718. 


Va.—Dinwiddie County v. Stuart, 
28 Gratt. (69 Va.) 526. 

[a] Doctrine of duality denied.— 
The claim has been made that, on se- 
cession, each of the states affected 
was divided into two states, one a 
disloyal organization, opposed to the 
Union, adhered to by the majority, 
and temporarily in control of affairs, 
the other a loyal state, existing in 


‘the same territory, opposed to the dis- 


loyal state, composed of the minority, 
and united with the federal govern- 
ment in a struggle against the dis- 
loyal state, over which they gained 
a conquest with the right of treat- 
ing the acts of the other in the man- 
ner appropriate to those of van- 
quished states, by the successful 
termination of the contest; but this 
doctrine of the partition of the per- 
sonalty of a state by secession has 
been emphatically repudiated by the 
federal supreme _ court. Keith v. 
Clark, 97 U.S. 454, 24 L. ed. 1071. 


17.. Keith v. Clark, supra;  Wil- 
liams v. Bruffy, 96 U. S. 176, 24 L. Ed. 
716; Gunn v. Barry, 15 Wall. (U. S.) 
610, 21 L. Ed. 212; White v. Hart, 13 
Wall. (U. S.) 646, 20 L. Ed. 685; Tex- 
as v. White, 7 Wall. (U. S.) 700, 19 L. 
Ed. 227; Mauran v. Alliance Ins. Co., 
6 Wall. (U. S.) 1, 18 L. Ed. 836; Gal- 
houn v. Calhoun, 2 S. C. 283; In re 
Kennedy, 2S. C. 216; Luter v. Hunter, 
30 Tex. 688, 98 AmD 494, 


[a] Privileges and immunities.— 
The provision of the federal constitu- 
tion guaranteeing to the citizens of 
each state the privileges and immuni- 
ties of citizens in the several states 
was binding on the states throughout 
the attempted secession. Williams v. 
Bruify, 96 U. S. 176, 24 L. Ed. 716. 


[b] Prohibition of treaties and al- 
Hances between states was as opera- 
tive at the time of the attempted se- 
cession as at other times. Williams 
v. Bruffy, 96 U. S. 176, 24 L. Ed. 716; 
Penn v. Tollison, 26 Ark. 545; Thorn- 
burg v. Harris, 3 Coldw. (Tenn.) 157; 
Hood v. Maxwell, 1 W. Va. 219. 


[c] Prohibition on state’s power 
to coin money or emit bills of credit, 
under U. S. Const. art 1 § 10, was ef- 
fective throughout the period of se- 
cession so-.as to render void all cur- 
reney of the several seceding states 
or of a combination of them. Mce- 
Cracken v. Poole, 19 La. Ann. ‘359; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 17] 


under the constitution, while suspended, ‘were not 


destroyed.18 


Continuation of preéxisting laws and forms of 
government. The same general form of government 
and the same general law for the administration of 
justice and the protection of private rights which 
had previously existed in the states remained in ex- 
istence during the period of secession and after- 
ward;*® but the continuity of the previously exist- 
ing governmental organization was disturbed and 
its existence destroyed i in the seceding states.?° 
though it has been said that during the war neither 


Thornburg v. 
(Tenn.) 157. 


{d] Impairment of obligation of 
contract.—This prohibition on the 
power of the states was binding on 
them during the secession and after 
its termination. Daniels v. Tearney, 
102. U.S. 415, 26 L. Ed. 187; Keith v. 
Glan, 29%" W..S.. 464, 24° 7. Wd 1071: 
Williams v. Bruffy, 96 U. S. 176, 24 L. 
Ed. 716; White v. Hart, 13 Wall. (U. 
S.) 646, 20 L. Ed. 685; Martin v. 
Hewitt, 44 Ala. 418; In re Kennedy, 
2.8: C. 216; State v. Carew, 47 S. C. L. 
498; Luter v. Hunter, 30 Tex. 688, 98 
AmD 494. 


18. White v. Hart, 13 Wall. (U. S.) 
-646, 20 L. Ed. 685. See Texas v. 
White, 7 Wall. (U..S.) 700; 19 L. Ed. 
227 (pointing out that the fact that 
the constitutional obligations were 
unaltered did not necessarily imply 
that all constitutional relations were, 
and that the attempted secession re- 
sulted in a suspension of at least cer- 
tain of these rights). But see Powell 
v. Boon, 43 Ala. 459 (holding that the 
states, after the collapse of the at- 
tempted secession had only the rights 
that vanquished nations have with 
reference to their conqueror); Thomp- 
son Vv. Mankin, 26 Ark. 586, 7 AmR 
628; Penn v. Tollison, 26 Ark. 545; 
Luter v. Hunter, 30 Tex. 688, 98 AmD 
494 (last three of which are to same 
effect). 


[a] State’s title to public lands 
was not annulled by or during the 
attempted secession. Cole v. Thomp- 
son, 35 La. Ann, 1026. 


[b] Right of seceding state to sue. 
—(1) Notwithstanding secession, a 
seceding state might sue and be sued 
in the courts of New York (U.S. v. 
Vietor, 16 AbbPr (N. Y.) 153), (2) 
but not in the federal courts (Texas 
v. White, 7 Wall. (U. S.) 700, 19 L. 
Ed. 227). 


19. U. S.—Baldy v. Hunter, 171 
U. S. 388, 18 S.Ct. 890, 43 L. Ed. 208; 
Johnson v. Atlantic, etc., Transit Co., 
156 U. S. 618, 15 S.Ct. 520, 39 L. Ed. 
556: Ketchum y. Buckley, 99 U. S. 
188, 25 L. Ed. 473 [aff 58 Ala. 20]; 
Keith v. Clark, 97 U. S. 454, 24 L. Ed. 
1071; Williams v. Bruffy, 96 U. S. 176, 
24 L. Ed. 716; Sprott v. U. S., 20 Wall. 
459, 22 L. Ed. 371; Texas _v. White, 
7 Wall. 700,19 L. Ed. 227. See White 
v. Cannon, 6 Wall. 443, 18 L. Ed. 923 
(holding that the jurisdiction and ex- 
istence of the supreme court of a 
state continued despite the ordinances 
of secession). 


Ala.—Michael v. State, 40 Ala. 361. 

La.—Cole v. Thompson, 35 La. Ann. 
1026. 

Miss.—Harlan v. State, 41 Miss. 
566; Swann v. Buck, 40 Miss. 268. 

Tex.—Luter v. Hunter, 30 Tex. 688, 
98 AmD 494. 


Va.—Dinwiddie County v. Stuart, 28 
Gratt. (69 Va.) 526. 


Suspension of limitations or pre- 


Harris, 3 Coldw. 


STATES 
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the law of the United States nor any policy of the 


government thereof was in force in any part of the 


period.?® 


Al- 


scription by Civil War see Limita- 
tions of Actions §§ 465-472. 


[a] Counties.—The existence and 
the identity of the counties of the se- 
cession states were not altered or de- 
stroyed by the attempted secession. 
Dinwiddie County v. Stuart, 28 Gratt. 
(69 Va.) 526. 


[b] Criminal offenses, during the 
continuance of the war and the subse- 
quent reconstruction period, render 
those committing them liable to sub- 
sequent indictment and punishment 
as if those events had never occurred. 
Harlan v. State, 41 Miss. 566. 


20. Noble v. Cullom, 44 Ala. 554; 
Powell v. Boon, 43 Ala. 459; Chisholm 
v. Coleman, 43 Ala. 204, 94 AmD 677; 
Penn v. Tollison, 26 Ark. 545; Thomas 
v. Taylor, 42 Miss. 651, 2 AmR 625 
[aff 22 Wall. (U. S.) 479, 22 L. Ed. 
789]; In re Hughes, 61 N. C. 57. 


[a] Bight to salary of a state of- 
ficial terminated at the time he left 
his allegiance to the United States 
government and assumed allegiance 
to the Confederacy. Chisholm | v. 
Coleman, 43 Ala. 204, 94 AmD 677; 
Buck v. Vasser, 47 Miss. 551. But see 
Swann v. Buck, 40 Miss. 268 (dictum 
to contrary effect). 


[b] Election of officers prior to 
attempted secession.—Officers elected 
prior to the secession ordinance, aft- 
er taking an oath and acting as offi- 
cers of the secession government, are 
the officers of the latter, and not of 
the prior constitutional government 
under which they were elected. 
Thomas y. Taylor, 42 Miss. 651, 2 
AmR 625 [aff 22 Wall. (U. S.) 479, 22 
L. Ed. 789]. See Com. v. Chalkley, 
20 Gratt. (61 Va.) 404 (similar hold- 
ing as to appointive officials). 


21. Trotter v. Trotter, 40 Miss. 


704; Bier v. Dozier, 24 Gratt. (65 
Vals 

22. Hall v. Hall, 43 Ala. 488, 94 
AmD 703. 


23. See cases infra this note; and 


supra note 22. 


[a] Appellate power of federal su- 
preme court, as respects decisions of 
the state supreme courts, was. not 
affected by the ordinances of seces- 
sion and continued as to such deci- 
sions rendered after the passage of 
those ordinances while the state was 
opposing the federal government. 
White v. Cannon, 6 Wall. (U. S.) 443, 
18 L. Ed. 923. 


[b] Public lands of United States. 
—The public lands of the United 
States in the seceding states could 
not, after the ordinances of secession 
and assumption of control thereun- 
der, in the several states, be validly 
disposed of by those persons in such 
places who were previously the fed- 
eral officers authorized to do so. Ir- 
vine v. Noone, 2 La. App. 675. 


24. U. S—Lamar v. Micou, 112 U. 
S. 452, 5 S.Ct. 221, 28 L. Ed. 751 (rev 
on other grounds 7 F. 180, 1 F. 14, 17 


confederate states not in the possession or under the 
control of the United States,?! other authority ex- 
ists rejecting this doctrine,?? and recognizing feder- 
al laws as continuing in those states during that 


Status of Confederacy. The confederate govern- 
ment never had any legal existence even as a de 
facto government,?* and hence its legislative and 
other public acts were without any validity what- 
ever as governmental acts,”° although it has been 


eee 378]; Williams v. Bruffy, 96 

. 8S. 176,24 L. Ea. 716; Sprott v. U. 
S. 20 Wall. 459, 22 L. Ed. Sl OReus 
Chi; Hickman y. Jones, 9 Wall. 197, 
19 L. Ed. 551; Keppel v. Petersburg 
R. Co., 14 &. Cas. No: 7,722, Chase 167; 
Shortridge v. Mason, 22 F. Cas. No. 
Bias 1 Abb. 58, Chase 136, 61 N. C. 


Ala.—Reynolds v. Taylor, 43 Ala. 
420; Chisholm v. Coleman, 43 Ala. 
204, 94 AmD 677. But see Shepherd 
v. Reese, 42 Ala. 329 (where the court 
said by way of dictum that the Con- 
federacy was a de facto government). 


Ark.—Penn v. Tollison, 26 Ark. 545, 


La.—Cousin y. Abat, 21 La. Ann. 
705 [writ of error dism 154 U. S. 581 
appendix, 14 S.Ct. 1199, 20 L. Ed. 240]; 
Smith v. Stewart, 21 La. Ann. 67, 99 
AmD 709; McCracken v. Poole, 19 La. 
Ann. 359. 


Miss.—Thomas v. Taylor, 42 Miss. 
651, 2 AmR 625 [aff 22 Wall. (U. S.) 
479, 22 L. Ed. 789]. But see Cassell 
v. Backrack, 42 Miss. 56, 97 AmD 436, 
2 AmR 590 (to same effect). 


Tenn.—Thornburg v. Harris, 3 
Coldw. 157; Wright v. Overall, 2 
Coldw. 336. 


Tex.—Luter v. Hunter, 30 Tex, 688, 
98 AmD 494, 


But see Atkinson v. Georgia Central 
Agricultural, ete., Co., 58 Ga. 227; 
Patterson yv. North Carolina R. Co., 64 
N. C. 147 (both to same effect); 
Franklin v. Vannoy, 66 N. C. 145 
(holding that the Confederate govern- 
ment, although no government at all 
as to others, was as to its own ad- 
herents within its territory a de facto 
government). 


[a] Concession of belligerent, 
rights (1) did not involve recognition 
of de facto statehood of the Confeder- 
acy (Williams v. Bruffy, 96 U. S. 176. 
24 L. Hd. 716; Hickman v. Jones, 9 
Wall. (Us S:)= 197,72419 ws sHidt mb52% 
Shortridge v. Mason, 22 F. Cas. No. 
12,812, 1 Abb. 58, Chase 136, 61 N. Cy 
392; Smith v. Stewart, 21 La. Ann. 
67, 99 AmD 709; Thornburg v. Har- 
ris, 3 Coldw. (Tenn.) 157; Luter v. 
Hunter, 30 Tex. 688, 98 AmD 494), 
(2) although it did give to its mili- 
tary acts the effect proper to such 
acts when done on the part of a de 
facto government, and hence for this 
limited military purpose recognized 
it as a government de facto (Mauran 


v. Alliance Ins. Co., 6 Wall. (U. S.) 
1,18 L. Ed. 836). 
25. Williams v. Bruffy, 96 U. S. 


176, 24 L. Ed. 716; Hickman v. Jones, 


9 Wiall@ (U.S) 19%, (198 Eat Wdsy boas 
Keppel v. Petersburg R. Co., 14 F, 
Cas. No. 7,722, Chase 167. Contra 


Freeman v. Bass, 34 Ga. 355, 89 AmD 
255 (treating a judgment of a court 
of the Confederacy as valid and bind- 
ing); Franklin v. Vannoy, 66 N. C. 
145 (holding that the action of the 
Confederacy, during its domination, 
constituted the law of the land). 


[a] Personal liability for official 


~~~"Dawson, 
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suggested that they might operate in so far as they 
were adopted and put in force by state action, legis- 
lative or otherwise,?® subject, at all times, however, 
to the requirement that the act of the state must 
itself be valid and not in conflict with the federal 
constitution nor in furtherance of opposition to the 
However, the Confederacy, al- 
though in no sense a government, did have a certain 
status as the military representative of the insur- 
rection against the United States;?* hence, for cer- 
tain purposes, obedience to its mandates was a duty, 
because of the futility of individual resistance, and 
its acts were so far valid as to support consummated 
transactions done under its authority and by virtue 
of its commands; but such validity rests, not on 
the rightfulness of the authority exercised by the 
Confederacy, but on the impracticability of any ef- 


United States.?7 


fective resistance thereto.*° 


[§ 18] b. Validity of Acts Done under Secession 
Governments*?!—(1) Public Acts of Seceding States. 
The exact character and status of the secession gov- 


acts.—A person tried for treason to 
the Confederacy during the time 
when that organization was in control 
of a certain area could, after such 
control ceased, recover against those 
active in such prosecution, including 
those purporting to act as judicial of- 
ficers of the Confederacy, for malici- 
ous prosecution. Hickman v. Jones, 
9 Wall. (U. S.) 197,.19 L.Ed. 551. 


[b] Confederate currency.—The 
acts of the confederate states estab- 
lishing a circulating medium were 
void and any currency emitted under 
their provisions had none of the legal 
attributes of currency. (Bailey v. 
Milner, 2 F. Cas. No. 749; Norton v. 
19 La. Ann. 464, 92 AmD 
548; Howard v. Kirwin, 19 La. Ann. 
432; McCracken y. Poole, 19 La. Ann. 
359; King v. Huston, 19 La. Ann. 288; 
Graves v. Hardesty, 19 La. Ann. 186; 
Hunley sve  SCOtt..-19 Way “Anni a6 
Thornburg v. Harris, 38 Coldw. 
(Tenn.) 157; Wright v. Overall, 2 
Coldw. (Tenn.) 336; Smith v. Nelson, 
34 Tex. 516.. 


Confederate money as medium of 
payment see Payment § 32. 


26. Williams v. Bruffy, 96 U. S. 
176, 24 L. Ed. 716. 


27. See cases infra note 39. 


[a] Rule applied.—Confederate 
treasury notes were incapable of be- 
ing made lawful money by the laws 
of any of the states. Hall v. Hall, 43 
Ala. 488, 94 AmD 708. 


Binding effect on seceding states of 
constitutional obligations see supra 
text and note 17. 


Invalidity of state action in aid of 
opposition to United States see infra 
§ 18 text and note 39, 


28)-< Williams v. Bruffy, 96 U. S. 
176, 24 Li-Ed. 716; Thorington.s v. 
Smith, 8 Wall. (U..S.) 1, 19 L. Ed. 361. 


29. Williams v. Bruffy, 96 U. S. 
176, 24° L. (Ed. 716; Thorington +v. 
Smith, 8 Wall. (U. S.) 1, 19 L. Ed. 361. 
See Keppel v. Petersburg R. Co., 14 
_F. Cas. No. 7,722, Chase 167 (limiting 
the rule, at least in matters affecting 
the interests of residents of the loyal 
states, to very clear cases of compul- 
‘sory force, without the direct or in- 
direct consent of the parties); At- 
‘kinson v. Georgia Cent. Agricultural, 
etc., Co., 58 Ga. 227 (to same effect, as 


to transactions between the Confeder- 


STATES 


[§§ 17-18 


ernments of the several states is a matter on which 
the cases are involved in some uncertainty and con- 
flict, but as it is of little practical importance at the 
present time, it is deemed sufficient to cite in the note 
the decisions on the subject;*? and this section shall 
direct itself to the more practically significant ques- 
tion of the validity and effect of their acts. 
though, in some early authorities, there are state- 
ments that none of the acts of a seceding state gov- 
ernment during its secession were of any effect and 
that every act of such a government was a nullity 
except in so far as it was subsequently assented to, 
as a matter of grace, by the federal government and 
the political departments of the reéstablished state 
governments,**® it is now the generally recognized 
rule that the acts of the several seceded states in 
their individual capacities through their legislative, 


Al- 


judicial, and executive departments, not hostile to 


ate organization and citizens and resi- 
dents of the states over which it ex- 
ercised control); Cassell v. Backrack, 
42 Miss. 56, 97 AmD 436, 2 AmR 590 
(upholding the validity of consum- 
mated acts between inhabitants of the 
territory affected, on the doctrine that 
as to them the Confederate organiza- 
tion was a de facto government); Bier 
vy. Dozier, 24 Gratt. (65 Va.) 1 (ex- 
tending the effect of this actual pow- 
er so far as to hold that it might form 
a basis for recovery on an executory 
contract to indemnify). 


30. Williams v. Bruffy, 96 U. S. 
176, 24 L. Ed. 716; Sprott v. U. S., 20 
Wall. (U. S.) 459, 22-L. Ed. 371. 


31. Acts of Confederacy see supra 
§ 17 text and notes 24-30. 


32. U..S.—U. S. v..Home Ins... Co: 
22 Wall. 99, 22 L. Ed. 816 [aff 8 Ct. 
Cl. 449]; Texas v. White, 7 Wall. 700, 
19 L. Ed. 227; Evans v. Richmond, 8 
F. Cas. No. 4,570, Chase 551. 


Ala.—Parks v. Coffey, 52 Ala. 32; 
Tuthill, 45 Ala. 621, 6 
; Noble v. Cullom, 44 Ala 
554; Hall v. Hall, 43 Ala. 488, 94 AmD 
703; Ray v. Thompson, 43 Ala. 434, 
94 AmD 696; Reynolds v. Taylor, 43 
Ala. 420; Chisholm v. Coleman, 43 
Ala. 204, 94 AmD 677; Watson v. 
Stone, 40 Ala. 451, 91 AmD 484. 


Ark.—Thompson v. Mankin, 26 Ark. 
586,.7 AmR 628; Penn v. Tollison, 26 
Ark, 545. 


Miss.—Buck v. Vasser, 47 Miss. 
551; Mississippi Cent. R. Co. v. State, 
46 Miss. 157; Thomas v. Taylor, 42 
Miss. 651, 2 AmR 625 [aff 22 Wall. (U. 
S.) 479, 22 L, Hd. 789]; Hill v;.Boy- 
land, 40 Miss. 618. 


Ohio.—Pennywit v. Foote, 27 Ohio 
St. 600, 22 AmR 340. 


Tex.—Wright v. Giles, 60 Tex. Civ. 
App. 550,.129 S.W. 1163. 


Va.—Dinwiddie County v. Stuart, 
28 Gratt. (69 Va.) 526. 


[a] Governmental status on col- 
lapse of attempted secession.—It has 
been held that, at the time the at- 
tempted secession collapsed, none of 
the officers in the states affected was 
a qualified official, since they had tak- 
en an oath to support a government 
not that of the United States, and had 
not taken any oath to support the 
latter, and that hence that collapse 
left those states in a state of govern- 


. 


the federal government nor contrary to the consti- 
tution and laws of the United States, are to be treat- 
ed, in general, as valid;34 the legality of an act or 


Powell v. Boon, 43 
Ala. 459; Penn v. Tollison, 26 Ark. 
545; In re Hughes, 61 N. C. 57. But 
see McGuire v. Buckley, 58 Ala. 120 
{aff 99 U. S. 188, 25 L. Hd. 473] (dic- 
tum to contrary). 


[b] Provisional government of 
Kentucky in sympathy with the Con- 
federacy was not a de facto govern- 
ment. Simpson v. Loving, 3 Bush 
(Ky.) 458, 96 AmD 252. 


33. Noble v. Cullom, 44 Ala. 554; 
Timms v. Grace, 26 Ark. 598; Thomp- 
son _ v. Mankin, 26 Ark. 586, 589, 7 
AmR 628; Penn v. Tollison, 26 Ark. 
545. See Hall v. Hall, 43 Ala. 488, 94 
703 (dictum to same effect); 
Ray v. Thompson, 43 Ala. 434, 94 
AmD 696 (recognizing and applying 
this rule and proceeding further to 
question the power of a subsequent 
legislative enactment to validate 
judgments rendered by the courts of 
secession state); White v. McKee, 19 
La. Ann. 111 (holding that the legis- 
latures of such states could pass no 
acts whatever, their members not 
having qualified by. taking the neces- 
sary oath). 


“Any civil organizations, rules, or 
forms of government, adopted by 
those supporting the rebel cause, 
within its lines and protected by its 
power, though adopted in the form of 
civil law must depend upon 
recognition and assent.” Thompson 
v. Mankin, supra. 


[a] Previsional government of 
Kentucky.—None of the acts of the 
provisional government, which for a 
time occupied a small portion of Ken- 
tucky, had any validity for any pur- 
pose. Simpson v. Loving, 3 Bush 
(Ky.) 458, 96 AmD 252. 


34 U. S—Baldy v. Hunter, 171 U. 
S. 388, 18 S.Ct. 890, 43 L. Ed. 208; 
Johnson v. Atlantic, etc., Transit Co., 
156 U. S. 618, 15 S.Ct. 520, 39 L. Ed. 
586; Ketchum v. Buckley, 99 U. S. 
188, 25 L. Ed. 473 [aff 58 Ala. 120]; 
Keith v. Clark, 97 U. S. 454, 24 L. Ed. 
1071; Williams vy. Bruffy, 96 U. S. 176, 
24 L. Ed. 716; Taylor v. Thomas, 22 
Wall. 479, 22 L. Ed. 789 [aff 42 Miss. 
651, 2 AmR 625]; U.S. v. Home Ins. 
Cos., 22 Wall. 99, 22 L. Ed. 816 [aff 
8 Ct. Cl. 449]; Horn v. Lockhart, 17 
Wall. 570, 21 L. Ed. 657 [aff 15 F. Cas. 
No. 8,445, 1 Woods 628]; Huntington 
v. Texas, 16 Wall. 402, 21 L. Hd. 316; 
Texas v. White, 7 Wall. 700, 19 L. Ha. 
227; Cook v. Oliver, 6 F. Cas. No. 3,- 


mental anarchy. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 18] 


contract of a seceding state’s government is not to 
be’ determined by its date or the period in the state’s 


existence when it was made or done, 
ity of the act or contraet.?® 


164, 1 Woods 487; Evans v. Rich- 
mond, 8 F. Cas. No. 4,570, Chase 551; 
Van Epps v. Walsh, 28 F. Cas. No. 16,- 
850, 1 Woods 598. See Botts v. Cren- 
shaw, 3 F. Cas. No. 1,690, Chase 224 
(dictum to same effect). 


Ark.— Bragg v. Tuffts, 49 Ark. 554, 


ee 158; Howell v. Hogins, 37 Ark. 


Miss.—Bailey v. Fitz-Gerald, 56 
Miss. 578; Buchanan v. Smith, 43 
Miss. 90. 


Ohio.—Pennywit v. Foote, 27 Ohio 
St. 600, 22 AmR 340. 


S: C.—Morgan v. Keenan, 1 S. C. 
327. : 


Tenn.—Keith vy. Clarke, 4 Lea 718. 


Tex.—Luter v. Hunter, 30 Tex. 688, 
98 AmD 494; Wright v. Giles, 60 Tex. 
Civ. App. 550, 129 S.W. 1163. 


Va.—Pulaski County v. Stuart, 28 
Gratt. (69 Va.) 872; Dinwiddie Coun- 
ty v. Stuart, 28 Gratt. (69 Va.) 526. 


“All the legislation of the State, 
the judgments of its courts and the 
acts of its Executive, in short, every 
thing done by any of the departments 
of the State Government, not in vio- 
lation of the Constitution of the Unit- 
ed States, or in aid of the rebellion is 
just as legal and just as much under 
constitutional protection during the 
war as at any other period during the 
history of tthe state.” Keith v. 
Clarke, 4 Lea (Tenn.) 718, 726. 


[a] Walidity is not dependent on 
principles of comity or _ sufferance. 
Keith v. Clark, 97 U. S. 454, 24 L. Ed. 
LOT de, 


[b] Official salary.—It has been 
held, however, that one, acting under, 
and in allegiance to, the Confederacy, 
has no right to recover the salary 
fixed by law for a state office held by 
him at such time. Chisholm v. Cole- 
man, 43 Ala. 204, 94 AmD 677. 


Creation of corporations by states 
of Confederacy see Corporations § 
58 text and note 76. 


ty Thus, acts of their po- 
litical branches relating merely to matters of inter- 
nal government and necessary for the preservation ' 
of peace and good order among citizens, which would 
be valid if emanating from a legal government, are 
to be regarded in general as valid.?® 
judgments, decrees, and other judicial acts and pro- 
ceedings of the courts in matters of ordinary con- 
cern, and not in impairment of the federal power nor 


35. Huntington v. Texas, 16 Wall. 
(U. S.) 402, 21 L. Ed. 316; Evans v. 
Richmond, \8 F. Cas. No. 4,570, Chase 
551; Shattuck v. Daniel, 52 Miss. 834; 
Keith v. Clarke, 4 Lea (Tenn.) 718; 
Dinwiddie County v. Stuart, 28 Gratt. 
(69 Va.) 526. And see cases infra 
notes 36-41. 


36. UU. S.—Baldy v. Hunter, 171 U. 
S58 s8 218 «S.6t. °890, 143. 1) Ed. 208; 
Keith v. Clark, 97 U. S. 454, 24 L. Ed. 
1071; Cook v. Oliver, 6 F. Cas. No. 3,- 
164, 1 Woods 487. See Taylor v. 
Thomas, 22 Wall. 479, 22 L. Ed. 789 
[aff 42 Miss. 651, 2 AmR 625] (recog- 
nizing rule). 

Ala.—Chappell v. Doe, 49 Ala. 153. 


Miss.—Shattuck v. Daniel, 52 Miss. 
834; Mister v. McLean, 43 Miss. 268; 
Buchanan v. Smith, 43 Miss. 90; Hill 


vy. Boyland, 40 Miss. 618. 


Ohio.—Pennywit v. Foote, 27 Ohio | 
St. 600, 22 AmR 340. 


STATES 


but on the qual- 


Similarly, the 


S. C—Morgan v. Keenan, 1 S. C. 
Sat. 


Tex.—McLeary v. Dawson, 87 Tex. 
524, 29 S.W. 1044 [rev on 
grounds (Civ. App.) 25 S.W. 705]; 
Wallace v. State, 33 Tex. 445; Luter 
v. Hunter, 30 Tex. 688, 98 AmD 494. 


Va.—Dinwiddie County v. Stuart, 
28 Gratt. (69 Va.) 526. 


“It is not necessary to attempt any 
exact definitions within which the 
acts of such a State government must 
be treated as valid or invalid. It may 
be said, perhaps with sufficient accur- 
acy, that acts necessary to peace and 
good order among citizens, such for 
example, as acts sanctioning and pro- 
tecting marriage and the domestic 
relations, governing the course of 
descents, regulating the conveyance 
and transfer of property, real and 
personal, and providing remedies for 
injuries to person and estate, and 
other similar acts, which would be 
valid if emanating from a lawful 
government, must be regarded in gen- 
eral as valid.” Texas v. White, 7 
Wall- (U. S.) %00,'7388, 19° L. Hd: 227 
[quot Baldy v. Hunter, 171 U. S. 388, 
392, 18 S.Ct. 890, 43 L. Ed. 208; Keith 
v. Clark, 97 U. S. 454, 464, 24 L. Ed, 
1071; U.S. v. Home Ins. Co., 22 Wall. 
CURES) 99. 02, 622) ba a.) 86 Catt °8 
Ct. Cl. 449); Cook v. Oliver, 6 F. Cas. 
No. 3,164, 1 Woods 437; French v. 
Tumlinies9 ee. uCas. \ Nov 15,L045 Van 
Epps v. Walsh, 28 F. Cas. No. 16,850, 1 

oods 598, 607; Reynolds v. Taylor, 
43 Ala. 420, 432; Buchanan v. Smith, 
43 Miss. 90, 98; Pennywit v. Foote, 27 
Ohio St. 600, 621, 22 AmR 340; Din- 
widdie County v. Stuart, 28 Gratt. 
(69 Va.) 526, 539]. See Taylor v. 
Thomas, 22 Wall. (U. S.) 479, 489, 22 
L. Ed. 789 [aff 42 Miss. 651, 2 AmR 
625] (to same effect). 


[a] Rule applied.—The salt acts 
of Virginia, authorizing the counties 
to furnish salt to their inhabitants, 
were valid. Pulaski County v. Stuart, 
28 Gratt. (69 Va.) 872; Dinwiddie 
County y.. Stuart, 28 Gratt. (69 Va.) 
526. 


{[b] "Transfer of negotiable paper 
of a state, during the secession, in ac- 
cordance with the provisions of an 
act regulating such transfer, for pur- 
poses unconnected with resistance to 
the federal government, was valid 
and conveyed good title on the trans- 
feree and those in privity with him. 
Huntington v. Texas, 16 Wall. (U. S.) 
4025020 27s, Edy 7316. 


37. White v. Cannon, 6 Wall. (U. 
S.) 448, 18 L. Ed. 923; Cook v. Oliver, 
6 F. Cas. No. 3,164, 1 Woods 437; 
French v. Tumlin, 9 F. Cas. No. 5,- 
104; Van Epps v. Walsh, 28 F. Cas. 
No. 16,850, 1 Woods 598; Pepin v. 
Lachenmeyer, 45 N. Y. 27. 


[a] In Alabama (1) it was held at 
first that the judgments of the courts 
established in Alabama by the Con- 
federate government during the war 
were perhaps void and had at most 
merely the force of the judgments of 
foreign courts but, that effect would, 


other 
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in violation of the constitution, were valid and bind- 
ing on all persons within the jurisdiction of the 
court ;** but such proceedings could not affect the 
rights of residents of the loyal states over whom the 
court had no jurisdiction.*® On the other hand, gov- 
ernmental action, contrary to the federal constitution 
or impairing or tending to impair the national au- 
thority or the rights of citizens of the states adher- 
ing to the Union, or in furtherance or support of 
the war against the United States, must be regarded 
in general as invalid.*® No presumption exists, from 
the fact that particular acts or transactions occurred 


at least for some purposes, be given 
them as such. Bevans v. Henry, 49 
Ala. 123; Bibb v. Avery, 45 Ala. 691: 
Griffin v. Ryland, 45 Ala. 688; Mose- 
ly v. Tuthill, 45 Ala. 621, 6 AmR 710; 
Noble v.-Cullom, 44 Ala. 554; Martin 
v. Hewitt, 44 Ala. 418. (2) Then the 
court took the step of holding them 
not to be void, but to be in all re- 
spects on an equal basis with foreign 
judgments, and, in certain events, to 
be on the footing of domestic judg- 
ments (Sugg v. Winston, 49 Ala. 586); 
(3) and the later cases recognize such 
judgments and other judicial proceed- 
ings in matters of ordinary concern 
and not in resistance to the Union nor 
in violation of the constitution as 
valid and binding (Hill v. Armistead, 
56 Ala. 118; McQueen v. McQueen, 55 
Ala. 433; Hill v. Huckabee, 52 Ala. 
155; Parks v.-Coffey, 52 Ala. 32; Tar- 
ver v. Tankersley, 51 Ala. 309; Clark 
v. Bernstein, 49 Ala. 596; Green v. 
Scarborough, 49 Ala. 137). 


[b] Applicability of “scaling acts.” 
—(1) It has been held that the Geor- 
gia Scaling Act did not apply to judg- 
ments rendered during the war. Mul- 
lins v. Christopher, 36 Ga. 584. (2). 
To contracts see Payment § 388 text 
and notes 78-85. 


{[c] In West Virginia (1) it was 
formerly held that judicial officials 
adhering to the Richmond convention 
and refusing adherence to the Wheel- 
ing convention were mere usurpers, 
and neither de jure nor de facto offi- 
cials, having forfeited and vacated 
their offices by such conduct, and that 
all the acts of such persons, pur- 
portedly official in nature, were null 
and void (Snider v. Snider, 3 W. Va. 
200; Hawver v. Seldenridge, 2 W. Va. 
274, 94 AmD 532; Burkhart v. Jen- 
nings, 2 W. Va. 242), (2) but, in sub- 
sequent cases, the acts and proceed- 
ings of such officers have been given 
effect and the claim that they were 
void rejected (Smith v. Henning, 10 
W. Va. 596; Clay v. Robinson, 7 W. 
Va. 348). 

Action of executor or administrator 
under Confederate authority see 
Executors and Administrators § 53. 


38. Botts v. Crenshaw, 3 F. Cas. 
No. 1,690, Chase 224; Cuyler v. Fer- 
rill, 6 F. Cas. No. 3,523, 1 Abb. 169; 
Livingston v. Jordan, 15 F. Cas. No. 
8,415, Chase 454; Van Epps v. Walsh, 
28 F. Cas. No. 16,850, 1 Woods 598; 
Blackwell v. Willard, 65 N. C. 555, 6 
AmR 749; Pennywit v. Foote, 27 Ohio 
St. 600, 22 AmR 340; Stephens vy. 
Brown, 24 W: Va. 234. 


[a] Full faith and credit clause 
(U. S. Const. art IV § 1) had no appli- 
cation to such courts, since its pro- 
visions did not exclude an inquiry as 
to jurisdiction. Pennywit v. Foote, 
27 Ohio St. 600, 22 AmR 340. 


39. U. S.—Daniels v. Tearney, 102 
DS: 415526 Lie Ed. 1875: Taylor. 
Thomas, 22 Wall. 479, 22 L. Ed. 789 
[aff 42 Miss. 651, 2 AmMR 625]; Sprott 
v. U. S., 20 Wall. 459, 22 L. Ed. 371; 
Horn y. Lockhart, 17 Wall. 570, 21 Li 
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during the time when the states were thus acting in 
opposition to the federal government, that such acts 
or transactions were in aid of that opposition and 


Bd. 657 [aff 15 F. Cas. No. 8,445, 1 
Woods 628]; Huntington v. Texas, 16 
Wall. 402, 21 L., Ed. 316; Texas v. 
White, 7 Wall. 700, 19 L. Hd. 227; 
Botts v. Crenshaw, 3 F. Cas. No. 1,690, 
Chase 224; Evans v. Richmond, 8 F. 
Cas. No. 4,570, Chase 551; Hatch v. 
Burroughs, 11 F. Cas. No. 6,203,°1 
Woods 4389; Perdicaris v. Charleston 
Gas Light Co:, 19 F. Cas. No. 10,974, 
Chase 435; Van Epps v. Walsh, 28 F. 
Cas. No. 16,850, 1 Woods 598; Home 
Ins: Co. v. U._S.,.8 Ct. Cl. 449 [aff 22 
Wall. 99, 22 L. Ed. 816]. See Keith 
v. Clark, 97 U. S. 454, 24 L. Ed. 1071 
(recognizing rule). 


Ala.—Speed v. Cocke, 57-Ala. 209; 
Martin v. Hewitt, 44 Ala. 418; Hall 
v. Hall, 43 Ala. 488, 94 AmD 703; 
Powell v. Boon, 43 Ala, 459; Ray v. 
Thompson, 43 Ala. 434, 94 AmD 696. 
Contra Watson v. Stone, 40 Ala. 451, 
91 AmD 484, 


'Ark.—Bragg v. Tuffts, 49 Ark. 554, 
6 S.W. 158. : 


Fla.—Garlington v. Priest, 13 Fla. 
559. 


Ga.—Central R. Co. v. Collins, 40 
Ga. 582. : 
- Miss.—Bailey v. Fitz-Gerald, 56 
Miss. 578; Shattuck v. Daniel, 52 
Miss. 834; Mississippi Cent. R. Co. v. 
State, 46 Miss. 157. Compare State 
v. MeGinty, 41 Miss. 435, 93 AmD 264 
(holding that, by virtue of an ordi- 
nance of a convention called after 
the collapse of the secession, declar- 
ing all acts of the secession conven- 
tion void, an act passed by it to raise 
means for the furtherance of the se- 
cession could give no right which the 
state could enforce, but further hold- 
ing that an act of the same body pro- 
viding for suspension of suits against 
Confederate soldiers while they were 
actually engaged in military service 
was valid). 


Ohio.—Pennywit v. Foote, 27 Ohio 
St. 600, 22 AmR 340. 


S. C.—Morgan v. Keenan, 
a2ite 
Tenn.—Keith v. Clarke, 4 Lea 718. 


Tex.—Luter v. Hunter, 30 Tex. 688) 
706, 98 AmD 494, 


“All such acts of the state, passed 
during the rebellion, as are repugnant 
to the constitution of the United 
States, or were intended, directly or 
indirectly, to aid the rebellion, are 
absolute nullities, and can never be 
invoked in support of any right 
claimed thereunder, or for the protec- 
tion of those who, acting under them, 
have inflicted injuries upon others.” 
Luter v. Hunter, supra. 


[a] Constitutional prohibition of 
assumption or payment of debts or 
obligations incurred in aid of insur- 
rection or rebellion against the Unit- 
ed States declaring all such debts and 
obligations illegal and void, under U. 
S. Const. Amendm. XIV § 4 (1) does 
not apply to private individuals or 
corporations (Keith vy. Clarke, 4 Lea 
(Tenn.) 718) (2) as to whom the 
courts must look to the requirements 
of public policy and be governed by 
the established rules of common law 
(Keith v. Clarke, supra), (3) while as 
to states they must look beyond those 
ordinary rules of law to the constitu- 
tional provisions (Keith v. Clarke, su- 
pra). (4) The provision contains no 
exception in favor of innocent hold- 
ers. Keith v. Clarke, supra. 


[b] Debts of secession govern- 
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STATES 


ments to their officials are not en- 
forceable against the states after the 
collapse of the attempted secession. 
Buck v.. Vasser, 47 Miss. 551. 


[c] Wransfer of negotiable paper. 
—Legislation permitting the transfer 
of negotiable paper owned by the 
state to a body established to oppose 
the federal government, and executive 
action transferring the paper there- 
under and for that purpose, were in- 
valid and incapable of operating to 
effect a transfer, even though the 
transferee had, in addition, certai 
incidental powers over public works 
and supplies. Huntington v. Texas, 
16 Wall. (U. S.) 402, 21 L. Ed. 316; 
Texas v. White, 7 Wall. (U. S.) 700, 19 
L. Hd. 227. 


[d] Provision for issuance of ob- 
ligations in support of resistance to 
the United States (1) was invalid, 
and any notes, bonds, warrants, or 
like obligations issued under such a 
provision were void. Bragg v. Tuffts, 
49 Ark. 554, 6 S.W. 158; Tucker v. 
Horner, 28. Ark. 335. (2) Where a 
seceding state caused the issuance of 
tokens of indebtedness for the pur- 
pose of raising money, in aid and sup- 
port of the rebellion, the acts provid- 
ing for such obligations were invalid 
and_did not bind the reorganized state 
government after collapse of the at- 
tempted secession (Taylor v. Thomas, 
22 Wall. (U.S.) 479, 22 L. Ed. 789 [aff 
42 Miss. 681, 2 AmR 625]); (3) anda 
provision in the act providing for 
them that they should be receivable 
in the payment of taxes was inopera- 
tive to require the successor govern- 
ment to accept them as such (Taylor 
v. Thomas, supra). (4) Acts author- 
izing issuance of city notes and legal- 
izing prior issues of like notes, which 
appear in view of the accompanying 
circumstances to have been issued 
and distributed in order to aid resist- 
ance to the United States, were in- 
valid. Evans v. Richmond, 8 F. Cas. 
No. 4,570, Chase 551. 

[e] Conjunction of objectionable 
and unobjectionable provisions.— 
Where a law of a seceding state con- 
sisted of several clauses, some of 
which were directed toward assisting 
in opposition to the federal govern- 
ment but others of which were free 
from such purpose if, nevertheless, 
the whole constituted one system for 
the promotion of that end, the unob- 
jectionable, as well as the objectidn- 
able, clauses were void and without 


effect. Martin v. Hewitt, 44 Ala. 418; 
Ray v. Thompson, 43 Ala. 434, 94 
AmD 696. 

[f] Taxes.—(1) State taxes for 


the support of resistance to the Unit- 
ed States were void (Shattuck v. 
Daniel, .52 Miss» 834), (2) and, al- 


though they were in part for that: 


purpose and in part for the regular 
maintenance of the internal govern- 
ment of the state, they are invalid as 
a whole and the valid and invalid por- 
tions will not be separated (Shattuck 
v. Daniel, supra; Dogan y. Griffin, 51 
Miss. 782), (3) so that a purchaser at 
a tax sale under such statutes obtains 
no title thereby (Shattuck y. Daniel, 
supra; Dogan v. Griffin, 51 Miss. 782). 
(4) Like principles have been fol- 
lowed as to taxes imposed by munici- 
palities and governmental subdivi- 
sions. O’Byrne vy. Savannah, 41 Ga. 
331, 5 AmR 532. (5) However, in so 
far as the tax assessed has been paid 
during the continued exercise of pow- 
er by the secession government, it is 
valid and payment operates in the 
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hence invalid, and the existence of that circumstance 


must be made to appear.*° i 
able for such reason, it must itself provide some re- 


To render it objection- 


same manner as if the tax were en- 
tirely valid. O’Byrne v. Savannah, 
supra; Hudson v. Gray, 58 Miss. 882. 


[g] “Stay laws” providing for the 
suspension of actions for the collec- 
tion of debts, but so worded as to ex- 
clude from their operation those who 
continued to adhere to the federal 
government, were void. Luter v. 


Hunter, 30 Tex. 688, 98 AmD 494. See 
Garlington v. Priest, 13 Fla. 559 
(holding the “stay law” of Florida 


void, as tending to encourage resist- 
ance to the United States, although 
the exclusion clauses were lacking) ; 
State v. Carew, 47 S. C. L. 498 (simi- 
lar holding as to the South Carolina 
Stay Law). 


[h] Acts for securing circulation 
of Confederate currency and securi- 
ties.— (1) Legislation of a secession 
state providing that, after its enact- 
ment, ‘judgments should operate as 
liens ex proprio vigore, but that such 
liens should be discharged should the 
judgment creditor refuse to accept 
Confederate money in satisfaction of 
the judgment, was void as to all its 
Martin v. Hewitt, 44 Ala. 


provisions. 
418; Ray v. Thompson, 43 Ala. 434, 
94 AmD 696. (2) An act authorizing 


the investment of fiduciary funds in 
Confederate securities was designed 
to promote opposition to the federal 
government, and hence was void. La- 
mar v. Micon, 112 U. S. 452, 5 S.Ct. 
221, 28 L. Ed. 751 [rev on other 
grounds 7 F. 180, 1 F. 14, 17 Blatchf. 
378]; Horn v. Lockhart, 17 Wall. (U. 
S.) 570, 21 L. Ed. 657; Van Epps v. 
Walsh, 28 F. Cas. No. 16,850, 1 Woods 
598; Hall v. Hall, 43 Ala. 488, 94 AmD 
703; Powell v. Boon, 43 Ala. 459; 
Bailey v. Fitz-Gerald, 56 Miss. 578 
[overr Trotter v. Trotter, 40 Miss. 
704]. But see Baldy v. Hunter, 171 U. 
S. 388, 18 S.Ct. 890, 43: 1h. Ed. 208 
(holding that action under, and by 
virtue of, such regulations was suf- 
ficient to prevent the accrual of per- 
sonal liability to a fiduciary making 
such investments). Contra Watson 
v. Stone, 40 Ala. 451, 91 AmTD 484. 
(3) An order of court commanding a 
fiduciary to invest funds in Confeder- 
ate bonds was void. Botts v. Cren- 
shaw, 3 F. Cas. No. 1,690, Chase 224. 


40. U. S.—Keith v. Clark, 97 U. S. 
454, 24 L. Ed. 1071. 


Ala.—Patton v. Gilmer, 41 Ala. 176. 


S. C.—Morgan v. Keenan, i S. G 
32%, 332: 


Tenn.—Keith v. Clarke, 4 Lea 718. 


Tex.—Wright v. Giles, 60 Tex. Civ. 
App. 550, 129 S.W. 1168; Dawson v. 
McCleary, (Civ. App.) 25 S.W. 705 
[rev on other grounds 87 Tex. 524, 29 
S.W. 1044]. 


Va.—Dinwiddie County v. 
28 Gratt. (69 Va.) 526. 


“The extent of the aid would not 
vary the application of the principle 
—it might be of greater or less value 
or degree but still it must be séme- 
thing definite, which could be seen or 
understood, and not left to be elicited 
by wild conjecture, or implied from 
circumstances forced into connec- 
tion.” Morgan v. Keenan, supra, 


[a] Reason for rule.—‘“The law 
will not presume the illegality of a 
transaction, but the illegality must 
be made to appear by proof.” Keith 
v. Clarke, 4 Lea (Tenn.) 718, 727. 


Stuart, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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source tending directly or indirectly to extend a fa- 
eility of means by which the ability to carry on the 


war was increased.*! 


Enactments affirming or annulling acts of seces- 
sion governments. Where, by a constitutional pro- 
vision adopted after the failure of the attempted 
secession, the acts of the secession government of a 
state were declared null and void except in specified 
instances, none of the acts of that government not 
included in the specified exceptions is valid or has 
any effect,*? except in so far as the United States 
constitution operates to protect such acts and to lim- 
it the effect of such state constitutional provisions ;** 
and conversely, where constitutional provisions or 
legislation subsequent to the attempted secession ex- 
pressly declares and enacts that certain acts of the 
state government during the secession movement 


41. Morgan vy, Keenan, 1 S. C. 327. 


[a] Circumstances insufficient to 
show invalidity.—(1) That the acts 
were for the support of state govern- 
ment is not of itself sufficient to con- 
stitute such a showing, since the 
state government was necessary to 
the good order of society and, in its 
proper functions, it was right that 
it should be supported. Keith v. 
Clark; 975 U.S.» 454, 24° L..;bds 1071. 
(2) The fact that state action tended 
to preserve and maintain the civilian 
population of the state, and thereby 
indirectly to support the armed forces 
of the Confederacy, did not render it 
objectionable as in aid of resistance 
to the United States. Dinwiddie 
‘County v. Stuart, 28 Gratt. (69 Va.) 
526. (3) The circumstance that legis- 
lation tends to increase the internal 
wealth and welfare of the people, 
thus indirectly contributing to a more 
effectual resistance, does not render 
it invalid. Morgan v. Keenan, 1 S. 
Cc. 327. (4) The mere fact that the 
necessity for particular legislation 
existed by reason of the secession 
does not render such legislation in- 
valid as being designed to promote 
opposition. Dinwiddie County — v. 
Stuart, supra. (5) So, also, it is in- 
sufficient as a showing of the invalid- 
ity of an act, itself legal and not in 
opposition to the federal government 
or otherwise unobjectionable, to show 
that the necessity for such an act 
grew out of the doing of prior acts 
which were open to objection on that 


Boeue- Keith v. Clarke, 4 Lea (Tenn.) 
WSs 
{b] Circumstances insufficient to 


show validity.—A provision, in a 
state act passed during secession, for 
the issuance of tokens or evidence of 
indebtedness to pass current as mon- 
ey, and to be redeemable as payment 
on taxes, may be an act in resistance 
to the federal government, although 
it was specifically provided that such 
tokens should not be acceptable in 
payment of the military tax. Tay- 
lor v. Thomas, 22 Wall. (U. S.) 479, 
22 L. Ed. 789 [aff 42 Miss. 651, 2 AmR 
625]. 


[ec] ax sale, not in aid and fur- 
therance of opposition to the United 
States, but for the support of the in- 
ternal state government, has been 
sustained. 
Civ. App. 550, 129 S.W. 1163. 3 


42. Penn v. Tollison, 26 Ark, 545; 
Timms v. Grace, 26 Ark. 598; Thomp- 
son v. Mankin, 26 Ark. 586, 7 AmR 
eet State v. Taylor, 2 Coldw. (Tenn.) 

09. 


[a] Rule applied.—(1) Service of 
process of a Confederate state court, 
although in a purely private suit, if 


Wright v. Giles, 60 Tex. 


STATES 


with the altered 


islation.*® 


not within the exceptions of such con- 
stitution, was void. Thompson v. 
Mankin, 26 Ark. 586, 7 AmR 628; Penn 
¥.LéTollison,..'26) Ark: 545. Pe gee. © 
like rule has been laid down as to 
judgments rendered during the con- 
tinuance of the secession government. 
Timms v. Grace, 26 Ark. 598. 


[b] Annulment of legislation 
passed during the secession, if cou- 
pled with an express declaration that 
it shall not avoid the action of the 
eourts pursuant to prior laws, al- 
though held at dates different than 
those fixed by such prior laws, does 
not avoid the action of the courts, 
although taken at times fixed by the 
secession legislatures. State v. Tay- 
lor, 2 Coldw. (Tenn.) 609. 


[ce] Provisions refusing recogni- 
tion to obligations of secession gov- 
erninent embodied in subsequent con- 
stitutions (1) have been held to in- 
validate every obligation on the part 
of the state for the payment of mon- 
ey created by act of the legislature 
during the war (Meredith v. Rogers, 
24 Gratt. (65 Va.) 172), (2) or by acts 
of executive or administrative offi- 
cials at such time (Com. v. Chalkley, 
20 Gratt. (61 Va.) 404), (3) but not 
to be applicable to county obligations 
created by legislative authorization 
(Dinwiddie County v. Stuart, 28 Gratt. 
(69 Va.) 526); (4) and, further, it 
has been held that any claim not in 
the nature of a debt, such as the right 
to acquire public domain from a state, 
is not rendered void by an invalidat- 
ing act applicable to debts (McCleary 
vy. Dawson, 87 Tex. 524, 29 S.W. 1044 
[rev on other grounds (Civ. App.) 
25 S.W. 705]). 


43. See cases infra this note. 


[a] State bank notes.—Where, 
prior to secession, a state had a law 
requiring it to accept state bank notes 
in payment of taxes, and notes were 
issued by that bank during the seces- 
sion but which did not appear to be 
in aid thereof, the state could not, 
after the collapse of the attempted 
secession, refuse to accept notes of 
that issue as tax payments, and a 
provision incorporated in its consti- 
tution for that purpose was invalid. 
Keith v. Clark, 97 U. S. 454, 24 L. Ed. 


1071; Keith v. Clarke, 4 Lea (Tenn.) 
718. 
[b] Tax sales.—A provision in an 


ordinance, adopted in the course of 
re-organization, annulling all tax 
sales made during the secession re- 
gardless of purpose, has been held 
void as an impairment of the obliga- 
tion of contracts. Wright v. Giles, 
60 Tex. Civ. App. 550, 129 S.W. 1163. 


44. Reynolds v. Taylor, 43 Ala. 
420; Shepherd v. Reese, 42 Ala. 329; 
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shall be valid, all such action not in conflict with the 
state or federal constitution and not inconsistent 


character of the state’s institutions 


is valid and operative ;** but the validating effect of 
such legislation does not extend to any acts during 
the attempted secession which are not ineluded in 
its terms, the validity of such acts being determinable 
by rules generally applicable in the absence of leg- 


[§ 19] (2) Transactions and Acts of Individuals. 
Transactions between, or acts done by, individuals in 
the seceded states in accordance with the laws there-. 
of, which would have been lawful in ordinary cir- 
cumstances, and which had no tendency to aid or pro- 
mote the prosecution of the war against the United 
States, were valid;*® but all such transactions or 
acts tending to give aid or support to the war were 


Winter v. Dickerson, 42 Ala. 92; Mul- 
lins vy. Christopher, 36 Ga. 584; 
Hughes v. Stinson, 21 La. Ann. 540; 
Dinwiddie County v. Stuart, 28 Gratt. 
(69 Va.) 526. See Garlington v. 
Priest, 13 Fla. 559 (where the stat- 
ute expressly declared void acts in 
opposition to the United States or 
repugnant to the constitution, it was 
suggested that the purpose was to re- 
lieve the courts from the necessity 
of holding all acts of the secession 
state governments invalid). 


[a] Manner of operation.—Subse- 
quent. enactments recognizing and 
affirming legislative acts of the seces- 
sion governments do not amount to 
.a readoption thereof, but to a rein- 
vigoration of laws which had _ re- 
mained in suspension until their 
adoption, so that they can be en- 
forced thereafter as they would have 
been before the suspension. Winter 
v. Dickerson, 42 Ala, 92 


[b] Provisions in conflict with 
federal constitution (1) are not val- 
idated by such enactments (Martin v. 
Hewitt, 44 Ala. 418; Jeffries v. State, 
39 Ala. 655); (2) nor can they be giv- 
en an ex post facto operation, con- 
flicting with the provisions of the 
federal constitution (Jeffries v. State, 
supra). 


[e] Validating action by court.— 
A final decree, after the collapse of 
the secessién, will not be held void 
and irregular, because the reference on 
which it was founded was commenced 
before the attempt at secession, and 
not concluded until after the failure 
thereof, when such order of reference 
was renewed at the latter period, and 
the report made under the authority 
of the renewed order. Micou vy. Tal- 
lassee Bridge Co., 47 Ala. 652. 


45. Noble v. Cullom, 44 Ala. 454; 
Ray v. Thompson, 48 Ala. 434, 94 
AmD 696; Thomas vy. Taylor, 42 Miss. 
651, 2 AmR 625 [aff 22 Wall. (U. S.) 
479, 22 L. Ed. 789]. 


46. Baldy v. Hunter, 171 U.S. 388, 
18 S.Ct. 890, 48 L. Ed.. 208; Thoring- 
ton v. Smith, 8 Wall: (U. S.) 1, 19 ZT. 
Ed. 361. See Lockhart v. Horn, 15 F. 
Cas. No. 8,445, 1 Woods 628 [aff 17 
Wall. 570, 21 L. Ed. 657] (dictum to 
same _ effect). See also Porter v. 
Daniels, 11 W. Va. 250 [aff 102 U. S. 
415, 26 L. Ed, 187] (holding that a 
pond, executed during the secession, 
although invalid as a statutory bond, 
because of the invalidity of its statu- 
tory basis, by reason of being in aid 
of resistance to the United States, 
was nevertheless valid as a common- 
law bond, or, at least, was executed 
under such circumstances that the 
obligor was estopped to resist its en- 
forcement). 


46 [59 C.J.] 


void;47 and this is so, although such acts were not 
expressly designed to render such assistance, if that 
was their natural and probable effect.*® 
acts and transactions of private persons, pursuant to 
the law enforced in the seceded territory, discrim- 
inating against the residents of loyal states, have 
It is held to be no justification, 
in an action for damages, that an act calculated to 
aid in opposition to the federal government was 
done at the direction or under the authority of a 
secession government,°® whether the act was done at 
the direction of state®! or of Confederate®? officials; 
but other authority exists to the contrary;°* and 


been held invalid.*® 


[a] Counties.—The same rule has 
been applied to contracts of counties. 
Pulaski County v. Stuart, 28 Gratt. 
(69 Va.) 872; Dinwiddie County v. 
Stuart, 28 Gratt. (69 Va.) 526. 


47. U. S.—Dewing v. Perdicaries, 
96 U. S. 193, 24 L. Ed. 654; Sprott v. 
Wie or e20 Wallan r4b 9 wrac ils | Md) S715 
Horn v. Lockhart, 17 Wall. 570, 21 L. 
Ed. 657 [aff 15 F. Cas. No. 8,445, 1 
Woods 628]; Hanauer v. Woodruff, 
15 Wall. 439, 21 L. Ed. 224; Hanauer 
v. Doane, 12 Wall. 342, 20 L. Ed. 439; 
Head v. Starke, 11 F. Cas. No. 6,293, 
Chase 312. See Thorington v. Smith, 
8 ae 1, 19 L. Ed. 361 (recognizing 
rule). 


Ala.—Speed v. Cocke, 57 Ala. 209; 
Milner y. Patton, 49 Ala. 423; Oxford 
Iron Co. v. Spradley, 46 Ala. 98; Ox- 
ford Iron Co. v. Quinchett, 44 Ala. 


487; Bibb v. Court of County Com- 
missioners, 44 Ala, 119; Shepherd v. 
Reese, 42 Ala. 329. ° 


Ga.—Chancely v. Bailey, 37 Ga. 532, 
95 AmD 350. 


Miss.—Mississippi Central R. Co. v. 
State, 46 Miss. 157. 


Mo.—State v. Hays, 49 Mo. 604. 
Tenn.—Keith v. Clarke, 4 Lea 718. 


Contra Biter v. Dozier, 24 Gratt. (65 
Was) ie 2: 


[a] Counties.—The same rule has 
been applied to the contracts of coun- 
ties. Bibb v. Court of County Com- 
missioners, 44 Ala. 119. 


[b] Rule applied.—(1) A promis- 
sory note, for which the consideration 
was the service of the payee as the 
maker’s substitute as a Confederate 
soldier, was void and unenforceable. 
Chancely v. Bailey, 37 Ga. 532, 95 
AmD 350. (2) The purchase of goods 
from representatives of the Confeder- 
acy, sold by them to obtain funds 
for carrying on the resistance of that 
body to the United States, conferred 
no title on the purchaser which he 
could assert against the federal gov- 
ernment’s claim to the_ property. 
Sprott v. U. S., 20 Wall. (U. S.)_459, 
22 L. Ed. 871. But see Cassell: v. 
Backrack, 42 Miss. 56, 97 Amal) 436, 2 
AmR 590 (holding that a purchaser 
under a Confederate tax sale obtained 
good title, or at least one which could 
not be disputed, on the doctrine that 
the former owner was in pari delicto), 
(3) An attorney could not validly ac- 
knowledge satisfaction of judgment, 
so as to bind his clients, on receipt 
of the amount due in Confederate 
money. Garthwaite v. Wentz, 19 La. 
Ann. 196. (4) Where defendants sold 
goods for plaintiff's account, receiv- 
ing in payment Confederate notes, 
without his authorization, they were 
liable to him for the proceeds of the 
sale in legal currency. Thomas y. 
Thompson, 19 La. Ann. 487. (5) A 
promissory note given fo¥ the pur- 
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Similarly, 
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s 
chase of supplies and materials for 
the use of the Confederate forces was 
invalid and unenforceable. Hanauer 
v. Doane, 12 Wall. (U. S.) 342, 20 L. 
Ed. 439; Shepherd v. Reese, 42 Ala. 
329. See Milner v. Patton, 49 Ala. 423 
(similar holding as to contract not 
evidenced by note). (6) Where a con- 
tract was entered into to lend or: hire 
mules to one who was engaged in 
manufacturing goods for the Con- 
federate forces, which fact was known 
to the owner of the mules who hired 
them for the purpose of being used in 
that business, it was held that no ac- 
tion on the contract could be main- 
tained. Oxford Iron Co. v. Quinchett, 
44 Ala. 487. (7) A loan made to be 
used in enabling the borrower to un- 
dertake the business of producing and 
furnishing supplies for the Confeder- 
ate forces could not be recovered. 
seag Iron Co. v. Spradley, 46 Ala. 
98. 


[ec] Absence of express command 
or authorization by state to perform 
such illegal acts is not sufficient to 
remove the objection and validate the 
action. Keith v. Clarke, 4 Lea 
(Tenn.) 718. 


[d] Paying state debts to seces- 
sion government.—Payment to the 
secession government of a debt due 
the former state government did not 
bind the restored government in the 
absence of compulsion of payment. 
Mississippi Cent. R. Co. v. State, 46 
Miss. 157. 


Investment by guardian in Con- 
federate bonds see Guardian and 
Ward § 238. 


Validity of contracts payable in 
Confederate money see Payment § 33. 


48. Sprott v. U. S., 20 Wall. (U. 
S:). 459,22 L.-Ed. 371; Hanauer v. 
Doane, 12 Wall. (U. S.) 342, 20 L. Kad. 
439; Milner v. Patton, 49 Ala. 423. 
But see Baldy v. Hunter, 171 U. S. 
388, 18 S.Ct. 890, 43 L. Ed. 208 (hold- 
ing that acts only remotely or indi- 
rectly calculated to assist the opposi- 
tion to the federal government were 
not invalid, and saying by way of dic- 
tum that they must have been hostile 
in purpose and entered into with the 
actual intent to aid resistance), 


49. Keppel v. Petersburg R. Co., 14 
F. Cas. No. 7,722, Chase 167; Perdi- 
ecaris v. Charleston Gas Light Co., 19 
F. Cas. No. 10,974, Chase 4385. 


50. See cases infra notes 51, 52. 


51. Smith v. Stewart, 21 La. Ann. 
67, 99 AmD 709; Lively v. Ballard, 2 
W. Va. 496; Hood v. Maxwell, 1 W. 
Va. 219. 


52. Smith v. Stewart, 21 La. Ann. 
67, 99 AmD 709. t 


53. Baker v. Wright, 1 Bush (Ky.) 
500; Cassell v. Backrack, 42 Miss. 56, 
97 AmD 436, 2 AmR 590. 
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where, after the collapse of the attempted secession, 
and reconstruction, the state government passed an 
act of amnesty to protect those who had acted under 
authority of the laws and regulations in force during 
the secession, such act was a defense to those so act- 
ing;°+ but not to these acting solely under the or- 
ders and direction of military officers, given outside 
of their lawful authority and in the absence of mil- 
itary necessity.°® 
Reconstruction and Readmission.°® 
There is considerable authority bearing on the va- 
lidity and effect of the various steps taken in the 
several states in the process of reconstruction.*” 


54, Franklin v. Vannoy, 66 N. C. 
145. 


55. Bryan v. Walker, 64 N. C. 141." 


56. Power of states to continue or 
repeal provisional constitutions at 
termination of reconstruction see 
Constitutional Law. § 94 text and 
note 7. 


57. See cases infra this note; 
notes 58-69. 


[a] Provisional governments es- 
tablished by president at the close of 
the war, before the reconstruction 
acts, (1) and their authority in the 
light of the president’s constitutional 
powers and of subsequent legislation 
were, at least for some purposes and 
to some extent, governing bodies in 
the states (Texas v. White, 7 Wall. 
(U. S.) 700, 19 L. Ed. 227; McGuire 
v. Buckley, 58 Ala. 120 [aff 99 U. S. 
188, 25 L. Ed. 473]; Powell v. Boon, 43 
Ala. 459; Armistead v. State, 43 Ala. 
340; Winter v. Dickerson, 42 Ala. 92; 
Jeffries v. State, 39 Ala. 655; In re 
Hughes, 61 N. C. 57; Luter v. Hunter, 
30 Tex. 688, 98 AmD 494. See Penn v. 
Tollison, 26 Ark. 545 [recognizing the 
rule]), (2) although the power to re- 
establish governmental organization 
in the seceding states was exclusively 
legislative and the executive had, 
strictly, no power to do so nor to pro- 
vide for any sort of civil government 
therein (Powell v. Boon, 43 Ala. 459); 
(3) but their status as existing, al- 
though not de jure, state governments 
having been recognized and confirmed 
by congress, subject to the legislative 
power to disband them and place the 
several states wherein they func- 
tioned under military control, their 
acts, while they continued to operate, 
were governmental in character and 
entitled to be treated as such (Mec- 
Guire v. Buckley, 58 Ala. 120 [aff 99 
U. S. 188, 25 L. Ed. 473]; Powell v. 
Boon, supra; Luter v. Hunter, su- 
pra). (4) The fact that the officials 
thereunder were ineligible to serve 
as such under the legislation recog- 
nizing and continuing such govern- 
ments does not nullify the effect of 
their acts in their official capacity if 
they were permitted to continue in of- 
fice notwithstanding such disqualifi- 
cation. Powell v. Boon, supra. (5) 
It has been held that the regulations 
of the governors thus appointed were 
not permanent rules of civil conduct, 
intended to repeal such preéxisting 
laws as were not expressly affirmed 
and destructive of the rights aeccru- 
ing under such prior laws, but were 
mere military regulations, valid and 
binding during their prevalence and 
sufficient to support all rights then 
accruing under them, effective only 
as a temporary suspension of the op- 
eration of the prior laws and inef- 
fective to suspend or destroy their 
existence (Winter yv. Dickerson, 42 
Ala. 92; Harlon v. State, 41 Miss. 
566. See Swann v. Buck, 40 Miss. 268 


and 


For later cases, developments and changes 1n the law see Annotations, same title and section number, 
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The authority of the federal government to enact 
the reconstruction acts has been held to rest. on the 
provision of the constitution guaranteeing to each of 
the states a republican form of government;*’ the 
legality of the measures and methods employed in 
this connection, it has been said, presents a politi- 
eal, and not a judicial, question.®® These acts con- 
templated not the readmission of the reconstructed 
states into the Union as having ever been out of 
it, but merely their restoration to the full status of 
states by readmitting them to representation in con- 
gress;®° they operated as declarations that there 
was no legal state government to represent the state 
in the Union and measures to promote the organi- 
zation of such governments.*1 The action of con- 
gress in readmitting such states to representation 
was not an attempt by congress to enact state con- 
stitutions, but merely a recognition that such had 
been framed in accordance with the law and adopted 
by the people;*? and it has been held that the state 
constitutions took. effect and became operative from 
the time when they were ratified by the people of 
the several states;®°* but there is other authority 
holding that it was the approval by congress of the 
constitutions proposed which gave them validity and 
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state constitutions, as a condition to complete re- 
habilitation, and made by the states accordingly, are 
nevertheless acts of the states and not of congress.®® 
The action of congress on this subject is of a politi- 
eal nature, and not a subject of judicial inquiry.*® 
The governments established for the several states 


in the process of reorganization and reconstruction, 


and the officials thereof, have been characterized as 
de facto in nature.** The completion of the process 
by the readmission to representation did not auto- 
matically and of its own’ force vacate the offices 
which had been filled by appointment under the terms 
of the reconstruction acts.°* Where the people. of 
a state, in convention, expressly ratified and con- 
firmed acts done by public officials therein during the 
reconstruction period, such action validated all such 
acts embraced within the terms of the provision.®® 


[§ 21] E. Territorial Extent and Boundaries’?°— 
1. Compacts, Treaties, and Agreements as to Bound- 
aries—a. Compacts and Agreements between 
States.71. The part of the general right of sover- 
eignty, belonging to independent nations, to estab- 
lish and fix by compact or agreement disputed 
boundaries between their respective territories, is 
a right equally belonging to the states, congress con- 


efficacy.®# 


{dictum to same effect]); (6) but 
that such suspension of operation, at 
least, was complete, so that subse- 
quent validating enactments, affirm- 
ing the legislation of the secession 
governments of the several states, 
could not deprive them of that effect 
(Jeffries v. State, 39 Ala. 655). (7) 
Proclamations in form declaring that 
the laws prior to secession should 
continue were exclusive in character, 
suspending such measures aS were 
enacted subsequent to the time stipu- 
lated. Jeffries v. State, supra. 


[b] Constitutional convention un- 
authorized by reconstruction acts and 
expressly declared invalid thereby 
had no competent authority to formu- 
late any constitution, and its acts 
were void and of no effect. Noble v. 
Cullom, 44 Ala. 554. 


[ec] State constitutional conven- 
tions (1) assembled under the recon- 
struction acts were confined by the 
United States constitution, it has 
been held, to the exercise of powers 
legislative in character, and any ex- 
ercise of judicial powers on their part 
was a usurpation and void as such. 
Lawson vy. Jeffries, 47 Miss. 686, 12 
AmR 342. (2) They were, however, 
authorized to organize and provide a 
government for the state, as well as 
to frame constitutional provisions, 
and acts in pursuance of the former 
authority were valid and operative. 
Plowman v. Thornton, 52 Ala. 559. 


58. U. S.—Texas v. White, 7 Wall. 
700, 19 L. Hd. 227. 

Ala.—Powell v. Boon, 43 Ala. 459. 
Compare Noble v. Cullom, 44 Ala. 554 
(stating that the power to enact the 
reconstruction measures 1S expressly 
conferred by the constitution, and cit- 
ing, in support of the proposition, 18/5 
S. Const. art 1 § 8 cl 18, conferring on 
eongress the powers necessary and 
proper to carry into effect the forego- 
ing powers). 

Ark.—Penn y. Tollison, 26 Ark. 545. 

Miss.—State v. Williams, 49 Miss. 
640. 

S. C.—Calhoun v. Calhoun, 2 S. C. 
283. 


59. McGuire v. 58 Ala. 


Buckley, 


Alterations required by congress in the 


120 [aff 99 U. S. 188, 25 L. Ed. 473]; 
Plowman y. Thornton, 52 Ala. 559. 


60. U. S.—White v. Hart, 13 Wall. 
646, 20 L. Ed. 685. 


Ala.—Plowman.v. Thornton, 52 Ala. 
559. But see Powell v. Boon, 43 Ala. 
459 (holding that. the reconstruction 
process was’ substantialiy the same 
as that involved in the admission of 
new states and was to be governed by 
the same principles). 


Miss.—State vy. Williams, 49 Miss. 
640. 


S. C.—Calhoun y. Calhoun, 2 S. C. 
283; In re Kennedy, 2 S. C. 216, 


Tex.—Peak vy. Swindle, 68 Tex. 242, 
4 S.W. 478. 


[a] Interim governments estab- 
lished by the reconstruction acts were 
not territorial governments, but pro- 
visional governments of the states 
themselves. In re Kennedy, 2 8S. C. 
216. 


[b] Effect on general forms of law 
and government.—(1) The establish- 
ment of the provisional governments 
and their subsequent confirmation by 
the reconstruction acts it has been 
held, did not of themselves destroy 
the general forms of government nor 
the general law applicable in the sev- 
eral states affected (McGuire v. Buck- 
ley, 58 Ala. 120 [aff 99 U. S. 188, 25 L. 
Ed. 473]); (2) and where the au- 
thorities thereby installed manifested 
a purpose to preserve the general 
structure of law and government, the 
officials whom they designed to con- 
tinue retained their powers of action, 
regardless of whether their offices 
were by name included in the rules 
and regulations established by such 
authorities. (McGuire v. Buckley, 
supra). 


[ec] Right to sue.—A state, after 
the collapse of the attempted seces- 
sion, but before completion of recon- 
struction, had a right to sue in the 
federal courts in that capacity. Tex- 
as v. White, 7 Wall. (U. S.) 700, 19 L. 
Ed. 227. 

61. Plowman vy. Thornton, 52 Ala, 
559; Pennywit v. Foote, 27 Ohio St. 
600, 22 AmR 340. 


62. Gunn v. Barry, 15 Wall. (U. S.) 
610, 21 L. Ed.-212; In re Deckert, 7 F. 
Cas. No. 3,728, 2 Hughes 183; Hatch 
v. Burroughs, 11 F. Cas. No. 6,203, 1’ 
ert 439; In re Kennedy, 2 S. C. 


63. In re Deckert, 7 F. Cas. No. 3,- 
728, 2 Hughes 183; State v. Williams, 
49 Miss. 640, 664. 


“The constitution was in full force 
and operation as the fundamental and 
organic law of the state, from the 
time of its ratification and adoption 
by the people, subject to be rejected 
by the paramount authority of Con- 
gress; and as it has never been re- 
jected by Congress, it has always ‘con- 
tinued in full operation, without in- 
terruption, from the time of its ratifi- 
cation and adoption by the people to 
the present time.” State v. Williams, 
supra. 

64 Plowman v. Thornton, 52 Ala. 
Macon, etc., R. Co. v. Little, 45 
Ga. 370. 


65. White v. Hart, 13 Wall. (U. S.) 
646, 20 L. Ed. 685; Hatch v. Bur- 
roughs, 11 F. Cas. No. 6,203, 1 Woods 
439; Calhoun vy. Calhoun, 2 S. C. 283; 
In re Kennedy, 2S. C. 216. 


66. White v. Hart, 13 Wall. (U. S.) 
646, 20 L. Ed. 685. See Macon, etc., 
R. Co. v. Little, 45 Ga. 370 (recogniz- 
ing the binding effect of the decision 
of the federal supreme court as au- 
thority, but disagreeing with the prin- 
ciple announced). 


67. Griffin. Vv; 
Gratt. (61 Va.) 31. 


68. Griffin v. Cunningham, supra. 
69. Powell v. Boon, 43 Ala, 459. 
70. Cross references: 


Boundaries of territories see Terri- 
tories [38 Cyc 198]. 


Relation between boundaries and ju- 
risdictions see supra §§ 3-8. 


Territorial extent of District of Co- 
lumbia see District of Columbia 
Bo ie i 


71. In general see supra § 13. 
Affecting jurisdiction see supra §§ 
5. 
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senting." 


the contrary notwithstanding ;‘° 


72. Virginia v. Tennessee, 148 U. 
SEE) do UeOt. Tee, 81) dud. 20003 
Poole v. Fleeger, 11 Pet. (U. S.) 185, 
9 L. Ed. 680, 955; Groover v. Coffee, 
19 Fla. 61; McCarty v. Carolina Lum- 
ber Co., 134 Tenn. 35, 182 S.W. 909. 
See Arkansas v. Mississippi, 250 U. 
S. 39, 39 S.Ct. 422, 68 L. Ed. 832 
(where congress passed a resolution 
authorizing two states to alter their 
joint boundary, the fact that, by their 
decisions, the courts of last resort in 
each state concurred in adopting a 
particular rule did not establish any 
compact or agreement with reference 
to the boundary, nor were their re- 
spective constitutions so framed as 
to have that effect). 


. “It cannot be doubted, that it is a 
part of the general right of sover- 
eignty, belonging to independent na- 
tions, to establish and fix the disputed 
boundaries between their respective 
territories; and the boundaries, so 
established and fixed by compact be- 
tween nations, become conclusive up- 
_on all the subjects and citizens there- 
of, and bind their rights, and are to 
be treated, to all intents and purposes, 
as the true and real boundaries. This 
is a doctrine universally recognized 
in the law and practice of nations. 
It is a right equally belonging to the 
states of this Union, unless it has 
been surrendered, under the constitu- 
tion of the United States. So far 
from there being any pretence of such 
a general surrender of the right, it 
is expressly recognized by the consti- 
tution, and guarded in its exercise by 
a single limitation or restriction, re- 
quiring the consent of congress. The 
constitution declares, that ‘no state 
shall, without the consent of. con- 
gress, enter into any agreement or 
compact with another state;’ thus 
plainly admitting, that with such con- 
sent, it might be done; and in the 
present instance, that consent has 
been expressly given. The compact, 
then, has full validity, and all the 
terms and conditions of it must be 
equally obligatory upon the citizens 
of both states.” Poole v. Fleeger, 11 
Pet. (U. S.) 185, 209, 9 L. Ed. 680, 955 
[quot Virginia v. Tennessee, 148 U.S. 
6038, 525, 13 S.Ct. 728, 87 L. Ed. 537]. 


[a] Appointment of commission to 
settle boundary.—L. (1917) c. 111, ap- 
pointing a commission for the “in- 
vestigation and settlement” of Colo- 
rado-New Mexico boundary, does not 
violate the United States constitution 
relating to boundaries between states, 
it being presumed that the legislature 
did not intend the commission to 
make a binding settlement, but only 
to conduct negotiations to be ap- 
proved by the_ state legislatures. 
State v. Hall, 23 N. M. 422;168 P. 715. 


{b] Impairment of obligation of 
contract.—A fixing of boundary by 
compact between states does not im- 
pair the obligation of contracts, with- 
in the prohibition of the United 
States constitution, since the state 
not previously possessing the land in 
question could not validly act with 
respect to it; and the effect of the 
agreement on the rights of private 
citizens claiming under such states is 
not due to any impairment of con- 


Adoption of a line by compromise in 
case of a disputed boundary may be considered an 
agreement that the adopted line is, or shall be con- 
sidered as the true boundary.”* Ordinarily the line 
_is to be regarded after such adoption as if it had al- 
ways been known as the true line,’* the prior tem- 
porary adoption by one state of another line and ac- 
quiescence therein by the other interested state, to 
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but where the 


tract, but to an intrinsic defect of 
title in such state. Poole v. Fleeger, 
11 Pet. (U. S.) 185, 9 L. Hd. 680, 955. 


[c] What constitutes “compact” 
or “agreement.’’—(1) “The mere se- 
lection of parties to run and desig- 
nate the boundary line between two 
States, or to designate what line 
should be run, of itself imports no 
agreement to accept the line run by 
them, and such action of itself does 
not come within the prohibition. Nor 
does a legislative declaration, follow- 
ing such line, that it is correct, and 
shall thereafter be deemed the true 
and established line, import by itself 
a contract or agreement with the ad- 
joining State. It is a legislative dec- 
laration which the State and indi- 
viduals, affected by the recognized 
boundary line, may invoke against 
the State as an admission, but not as 
a compact or agreement. The legis- 
lative declaration will take the form 
of an agreement or compact when it 
recites some consideration for it from 
the other party affected by it, for 
example, as made upon a similar dec- 
laration of the border or contracting 
State. The mutual declarations may 
then be reasonably treated as made 
upon mutual considerations. The 
compact or agreement will then be 
within the prohibition of the Consti- 
tution or without it, according as the 
establishment of the boundary line 
may lead or not to the increase of the 
political power or influence of the 
States affected, and thus encroach or 
not upon the full and free exercise of 
Federal authority. If the boundary 
established is so run as to cut off an 
important and valuable portion of a 
State, the political power of the 
State enlarged would be affected by 
the settlement of the boundary; and 
to an agreement for the running of 
such a boundary, or rather for its 
adoption afterwards, the consent of 
Congress may well be required. But 
the running of a boundary may have 
no effect upon the political influence 
of either State; it may simply serve 
to mark and define that which actual- 
ly -existed before, but was undefined 
and unmarked. In that case the 
agreement for the running of the line, 
or its actual survey, would in no re- 
spect displace the relation of either of 
the States to the general government. 
There was, therefore, no compact or 
agreement between the States in this 
case which required, for its validity, 
the consent of Congress, within the 
meaning of the Constitution, until 
they had passed upon the report of 
the commissioners, ratified their ac- 
tion, and mutually declared the 
boundary established by them to be 
the true and real boundary between 
the States. Such ratification was mu- 
tually made by each State in consider- 
ation of the ratification of the other.” 
Virginia v. Tennessee, 148 U. S. 503, 
520, 18 S.Ct. 728, 37 L. Ed. 587. (2) 
An agreement for definition of an un- 


certain and indefinite boundary line 


by having the true line run and set- 
tled exactly and a subsequent con- 
firmation by the legislature of each 
state of the location thus determined 
is not such an agreement or compact 
as requires the assent of. congress. 


; [§ 21 


terms of the compact themselves admit the fact to 
be the other way, the compromise line is to be deem- 
ed the true line only for purposes of future juris- 
diction, and is recognized as changing the bound- 
ary.7° The settlement or adjustment of a disputed 
boundary line between two states requires not only 
the ratification by states but also the assent of con- 
gress before such adjusted line can be accepted as 


North Carolina v. Tennessee, 235 U- 
SL belt 08. 59 La Ha. POT Lop 
Where an agreement establishing a 
boundary between two states had 
been approved by congress, as re- 
quired by Const. art 1 § 10 cl 3, sub- 
sequent action by the two states in 
appointing a commission to remark 
the boundary in accordance with the 
original agreement and in accepting 
the line remarked as “the true bound- 
ary’ is not such a “compact or agree- 
ment.” Blaine v. Murphy, 265 F. 324.) 


73. Virginia v. Tennessee, 148 U. 
$5.5038,, 13) S.Ct. 128, 30 Eid bare 
Coffee v. Groover, 123 U. S. 1, 8 S.Ct. 
1,31, Li. Wd. 51; Peo. v. New Jersey, 


Cent. R. Co., 42 N. Y. 283 [rev 48 
Barb. 478]. 
[a] Errors in demarcation of line — 


as sanctioned by the agreement of the 
states, or errors or mistakes, in or 
misapprehension of, the terms, do not 
relieve the parties from their agree- 
ment after a long continued adher- 
ence thereto. Virginia v. Tennessee, 
148 U. S. 503, 13 S.Ct. 728, 37 L: Hd. 
Bae ; 

[b] Refusal of small number of 
people, or of isolated small communi- 
ties near the line, to adhere to it, or 
to consider themselves within the 
jurisdiction to which they have been 
assigned by the agreement, does not 
affect its efficacy as establishing the 
true line. Virginia-v. Tennessee, 148 
U.S. 503) 23 SiCt T28.-37 sit Bidivodte 


74 Coffee v. Groover, 123 U. S. 1, 
8 S.Ct, 1,231 Db. Kid. 61 Fowerr 23 7itk 
61]. But see Robinson vy. Campbell, 
3; Wheat. (U. -S.) 212; 4 Ee mas 372 
(where the parties claimed, under 
Virginia patents, land falling to Ten- 
nessee under an agreement for the 
fixing of boundaries between. those 
two states, the Tennessee statute of 
limitations was held inapplicable in 
the absence of proof that the land in 
question had always been rightfully 
within the boundaries of Tennessee, 
or that the compact between the 
states expressly so treated it). 


[a] Title acquired from state, de- 
prived by agreement and settlement 
of a disputed boundary, of the terri- 
tory granted is not good, in the ab- 
sence of an agreement affecting the 
particular grant, such state being 
considered as never having been en- 
titled to the land in question. Coffee 
v. Groover, 223 UL Su 1) 8 SiGtr ata 
L. Ed. 51 [rev 20 Fla. 64]. 


75. Coffee v. Groover, 123 U. S. 
Le S.Ct. 1, 31 L. Ed. 51 [overr 19 Fla. 


76. Poole v. Fleeger, 11 Pet. (U. 
S.) 185, 9 L. Ed. 680, 955. 


[a] Effect on federal courts.— 
Where the territorial jurisdiction of 
any of the federal districts is ex- 
pressed to be coterminous with the 
boundaries of the state, a change in 
those boundaries, effected by an ap- 
proved agreement of those states, op- 
erates to change the territorial limits 
of the court’s jurisdiction in like 
manner, so that it remains the same 
as the state boundaries, at least as to 
matters arising after the change of 
boundary. In re Devoe Mfg. Co., 108 
U. S. 401, 2 S.Ct. 894, 27 L. Ed. 764. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 21-22] 


binding,** and the previously recognized line remains 
the boundary until that assent is procured;78 but 
such assent may be given after, as well as before, the 
making of the agreement between the states,?® and 
may be valid, although implied from the subsequent 
conduct of congress, and not expressly given,®° and 
may be effectual, although founded on future con- 
tingent action of the inhabitants, which afterward 
occurs.** In a number of instances questions relat- 
ing to boundaries have been settled and the bounda- 


77. Virginia v. West Virginia, 11 
Wall. (U. S.) 39, 20 L. Ed. 67; New- 
castle Circle Boundary Case, 6 Pa. 


Dist. 184. See Indiana v. Kentucky, 
136. U. S. 479,-10 S.Ct. 1051, 34 L. Ea. 
329 (recognizing rule). 


78. Newcastle Circle Boundary 


Case, 6 Pa. Dist. 184. 


79. Virginia v. Tennessee, 148 U. 
Dale pels ocOt (a8, Sida. Hd. 537: 
Neweastle Circle Boundary Case, 6 
Pa. Dist. 184. 


80. Virginia v. Tennessee, 148 U. 
Se o0ee tons. Cteii28, 030) bas Baie b8iz; 
Newcastle Circle Boundary Case, 6 
Pa. Dist. 184. 


[a] Rule applied.—Where a line 
established by two states as their 
boundary was treated by congress as 
the true boundary in the assignment 
of territory in it to districts set apart 
for judicial and revenue, and for pur- 
poses of federal election, and for the 
making of federal appointments, such 
long continued, regular, and undisput- 
ed treatment is a sufficient assent by 
congress within the meaning of that 
requirement. Virginia v. Tennessee, 
148 U. S. 508, 13 S.Ct. 728, $7 L. Ed. 
537. : 


81. Virginia v. West Virginia, 11 
Wali; (U.\S.) 39, 20 a, Ed. 67. 


[a] Rule applied.—Where, in the 
agreement for a separation of Vir- 
ginia and West Virginia, and in the 
proposed constitution of the latter 
state submitted to congress and ac- 
cepted at the time of that state’s ad- 


“mission to the Union, it was provided 


that certain named counties not orig- 
inally included within it should be so 
included if the inhabitants of the ter- 
ritory should vote in favor of such in- 
corporation, the assent of congress 
to the proposed division and the con- 
sequent constitution submitted by 
West Virginia was a sufficient assent 
to the incorporation in West Virginia 
of such of the counties pamed as 
should vote in favor of the proposi- 
tion. Virginia v. West Virginia, 11 
Wall.Co, S:)-:39;°20 L.rhd..6% 


82. See cases infra this note. 


fa] Ilustration.—In determining 
the true boundary between Florida 
and Georgia, fixed by the treaty of 
Oct. 27, 1795, between the United 
States and Spain, as a straight line 
drawn from the junction of the Flint 
and Chattahoochee rivers to the head 
thence 
down the middle of that river to the 
Atlantic Ocean, the Orr and Whitner 
line with its terminus near to Elli- 
cott’s Mound where the St. Mary’s 
River issues from the Okefenoke 
Swamp, agreed to by each of the two 
states involved and assented to by 
congress, is to prevail. Coffee v. 
Groover, 123.U. S. 1, 8 S.Ct. 1, 31 L. 
Ed. 51 (discussing at length the his- 
tory of the boundary); Groover v. 
Coffee, 19 Fla. 61. 


83. See cases infra this note. 
[a] Tlustrations.—(1) Under the 
[59 C. J.—4] 
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tution.®7 


agreement between the states of New 
Jersey and New York for fixing the 
territorial limits and jurisdictions of 
those states, whereby the boundary 
line was fixed at the middle of the 
Hudson River, and of other named 
waters, but whereby New York was 
given certain exclusive jurisdictional 
rights over such waters to the low- 
water mark on the New Jersey 
shores, the area between the middle 
of the waters and the low-water mark 
was not accorded to New Jersey mere- 
ly as private property to be held by it 
within the state of New York, but 
the line as fixed was the true bound- 
ary marking the sovereignty of each 
state and the territory included in 
each. (New Jersey Cent. R. Co. v. 
Jersey City, 209 U. S. 473, 28 S.Ct. 
592, 52 L. Ed. 896 [aff 72 N.S. Law 
311, 61 A. 1118 (aff 70 N. J. Law 81, 


56 A. 239)]; Leary v. Jersey City, 208° 


EF. 854, 126 C.C.A. 12 [aff 189 F. 419]; 
Peo. v. New Jersey Cent. R. Co., 42 
N. Y. 283 [rev 48 Barb. 478, 33 HowPr 
407]; Kelly v. Lehigh Valley Coal 
Co., 8 Daly (N. Y.) 291), (2) and this 
principle has been held to apply to 
the islands in the Hudson River lying 
west of the middle thereof, and not 
excepted by the terms of the agree- 
ment, such islands being within the 
boundaries of New Jersey (Cook v. 
Weigley, 72 N. J. Eq. 221, 65 A. 196; 
Cook v. Weigley, 68 N. J. Eq. 480, 59 
A. 1029 [aff 69 N. J. Eq. 836, 65 A. 
480]. But see Peo. v. New Jersey 
Cent. R. Co., supra [dictum to the ef- 
fect that, by the agreement, New 
York retained the islands west of 
the middle of the Hudson River, with- 
out any limitation expressed as to 
the islands retained]). (3) By the 
terms of this agreement, the middle 
of the North River constitutes a part 
of the boundary between these states 
(Ferguson v. Ross, 126 N. Y. 459, 27 
N.E. 954; Sullivan v. Booth, 122 Misc. 
288, 202 N.Y.S. 807 [aff 209 App. Div. 
897, 205 N.Y.S.' 954 (den motion 210 
App. Div. 347, 206 N.Y.S. 360)]), (4) 
as does also a line through the mid- 
dle of New York Bay (Leary v. Jer- 
sey City, 208 F. 854, 126 C.C.A. 12 [aff 
189 F. 419]; The Mary McCabe, 22 F. 
750). (5) The agreement operated to 
make the middle of the waters named 
the boundary of the states who were 
parties thereto and to give the United 
States district court for New Jersey, 
whose territorial jurisdiction was co- 
terminous with the boundaries of that 
state, jurisdiction to the middle of 
the specified waters as fixed by the 
agreement as boundaries of the state. 
Devoe Mfg. Co., Petitioner, 108 U. S. 
401, 2 S.Ct. 894, 27 L. Ed. 764.) (6) 
The agreement merely fixed the 
boundary between the states, and did 
not abdicate any property rights in 
the bed of the river to the United 
States. Sullivan v. Booth, 210 App. 
Div. 347, 206 N.Y.S. 360 [den motion 
209 App. Div. 897, 205 N.Y.S. 954 (aff 
122. Misc. 288,-202.N.Y.S. 807)]. (7) 
Under a clause in the agreement, by 
which the boundary south of Staten 
Island is defined as a line passing 
through the middle of the waters “of 
Raritan bay to the main sea,” the 


[59 C.J.] 49 


ries established by compacts or agreements between 
the states, made with the consent of congress, as 
between Florida and Georgia in 1859,82 New Jersey 
and New York in 1833,8* Kentucky and Tennessee in 
1820,°4 Tennessee and Virginia in 1803,8° and in 
1901,°° and, in like manner, by agreements between 
the states made after the commencement of the Rev- 
olutionary War before the adoption cf the consti- 


[§ 22] b. Cessions by States to General Govern- 


whole body of water from the mouth 
of the Raritan River to the ocean, in- 
cluding what is now known as the 
Lower Bay and Raritan Bay was des- 
ignated as “Raritan bay,” and the 
mouth of Raritan Bay as thus desig- 
nated, where it joins the main ocean, 
is a line from Sandy Hook to Coney 
Island, and at any other point it.is 
the shortest line between the New 
Jersey coast and Staten Island. Peo. 
v. Richmond County, 73 N. Y. 393. 


84. See cases infra this note. 


[a] Ilustration.—By the agree- 
ment in question, Walker’s line, run 
in 1779-1780, was made and is the 
true boundary between the states in 
question from the northeastern corner 
of Kentucky to the Tennessee River. 
Russell v. American Assoc., 139 Tenn. 
124, 201 S.W. 151. See Poole v. 
Fleeger, 11 Pet. (U. S.) 185, 9 L. Ed. 
680,, 955. 


85. See case infra this note. 


[a] Illustration.—The Martin and 
Markland line, from the summit of 
White Top Mountain at the north 
eastern corner of Tennessee, due west 
to the top of Cumberland Mountains, 
at the south western corner of Vir- 
ginia, equidistant from _ the i 
Walker and Henderson lines, is, by 
the agreement between those states, 
their boundary. Virginia v. Tennes- 
see, 148 U. S. 503, 13 S.Ct. 728, 37 L. 
Ed. 537. 


86. See case infra this note. 


[a] Illustration.—The cession by 
Tennessee of the northern half of 
Main Street, in the city of Bristol, as- 
sented to by congress, was a valid 
modification of the cession of 1803, 
and of the boundary determined in 
accordance with the earlier cession by 
commissioners appointed to the Unit- 
ed States supreme court. Tennessee 
yv. Virginia, 190 U. S. 64, 23 S.Ct. 827, 
47 L. Ed. 956. 


87. See cases infra this note. 


[a] Compact between Virginia 
and Pennsylvania in 1780.—Sims_ v. 
Irvine, 3 Dall. (U.:S.) -425, 1 L. Ed. 


665; Brien v. Elliott, 2 Penr. & W. 
(Pa.) 49. 
[b] Treaty of Hartford of 1786 


between Massachusetts and New 
York, ceding to the latter states the 
rights of the former in the territory 
to the west along the Great Lakes. 
Massachusetts v. New York, 271 U. S. 
65, 46 S.Ct. 357, 70 L. Ed. 838; Smith 
v. Rochester, 92 N. Y. 4638, 44 AmR 
393; Seneca Nation of Indians v. Ap- 
pleby, 127 App. Div. 782, 112 N.Y.S. 
177 (stating that this agreement was 
ratified by congress soon after the 
adoption of the constitution). 


[c] Compact between Georgia and 
South Carolina in 1787.—Georgia v. 
South Carolina, 257 U. S. 516, 42 S.Ct. 
173, 66 L. Ed. 347; South Carolina vy. 
Georgia, 93 U. S. 4, 23 L. Hd. 782; 
James v. State, 10 Ga. App. 13, 72 S.E. 
600. 
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ment.®§ 


88. Cession of land within states 
for federal purposes see United States 
[39 Cye 730]. 


Cessions by general government to 
states see infra § 26 text and notes 
nb ly alos 

89. See cases infra this note. 

[a] Cession of 1802 by Georgia.— 
Alabama v. Georgia, 23 How. (U. S.) 
505, 16 L. Ed. 556; Howard v. Inger- 
soll, 13 How. (U. S.) 381, 14 L. Ed. 
189 [rev 17 Ala. 780]. 


[b] Cession of Bedloe’s Island by 


New York.—Osgood’s Case, 6 City 
Hall Rec 4. 
[ec] Cession of 1789 by North 


Carolina.—North Carolina v. Tennes- 
see, 235 -U. S. 1) 35 S.Ct. 8, 59 L. Wd. 
97; McCarty v. Carolina Lumber Co., 
134 Tenn. 35, 182 S.W. 909; State v. 
Muncie Pulp Co., 119 Tenn. 47, 104 
S.W. 437 (setting out the text of the 
instrument of cession, as regards the 
boundaries of the territory con- 
veyed); Egnew y. Cochrane, 2 Head 
(Tenn.) 320. 


{d] Cession of 1784 by Virginia of 
Northwest Territory.—McCool VN 
Smath, 1 Black CUS.) 459) 17. ld). 
218; Kaskaskia v. McClure, 167 Ill. 
23, 47 N.E. 72; Jackson v. Wilcox, 2 
Ill. 344 [rev 13 Pet. (U. S.) 498]; Ni- 
coulin v. O’Brien, 172 Ky. 473, 189 
Siw (a4 ath: 248) U.S. 113 3971S Ct. 
23,/63 Li Hd. 155]; Com. v.-Garner, 3 
Gratt. (44 Va.) 655. 


[e] Cession of 1821 of Old Point 
Comfort.—Crook v. Old Point Comfort 
Hotel Co., 54 F. 604; French v. Bank- 
head, 11 Gratt. (52’Va.) 136. 


[f] Cession of Sand Island by Ore- 
gon.—Columbia River Packers’ Assoc. 
Vale Ss 29°F (2d)aor. 


90. Alabama v. Georgia, 23 How. 
(Ge+S:): 6055.16, Ba! 556. 


[a] Boundary between Bedloe’s Is- 
land and New York as established by 
that state’s cession of the island to 
the United States does not extend to 
include any of the waters of New 
York Bay. Osgood’s Case, 6 City 
Pall IVveECaGN., «Ys 4. 


[b] In cession by Virginia to Unit- 
ed States of Old Point Comfort (1) 
although the United States elected to 
take the land from the high-water 
mark, as by the laws of Virginia a 
riparian owner Owned down to the 
low-water mark, the land between 
high- and low-water mark passed to 
the United States as appurtenant to 
its ownership of the adjacent land, 
and was included in the limits of the 
deed of cession rather than in the 
territorial limits of the state of Vir- 
ginia (French v. Bankhead, 11 Gratt. 
(52 Va.) 136); (2) and the boundary 
of the state is such low-water mark 
as it may at any time be and the line 
across the neck of the peninsula de- 
scribed in the deed of cession (French 
v. Bankhead, supra). 


[ec] Mountain boundary between 
North Carclina and Tennessee (1) es- 


On several occasions both prior to and 
since the adoption of the federal constitution par- 
ticular states have ceded portions of their territory 
to the United States, the terms of cession being set 
forth in the acts or deeds of cession.*? 
determine the boundary as between the ceding state 
and the United States or a state formed from the 
ceding territory,®® interpreting the contract of ces- 
sion for that purpose by its words, according to their 
received meaning and use in the language in which 


STATES 


Those terms 


tablished by the former state’s ces- 
sion of the latter region to the United 
States in 1789, and defined by the sur- 
vey of 1821, followed the Slick ,Rock 
Creek and the Fodderstack Ridge, 
rather than the Hangover Ridge 
(North Carolina v. Tennessee, 235 U. 
Soc, 35S.Ct! 8,59) La hid 97 Sloverr 
Belding v. Hebard, 103 F. 532, 438 
C.C.A. 296]), (2) and then followed the 
main ridge of the Unaka Mountains 
southwesterly crossing the Tellico 
River, so as to leave the Tellico Basin 
in North Carolina (North Carolina v. 
Tennessee, 235 U. S. 1, 35 S.Ct. 8, 59 
L.Ed. 97). 


[d] Statute providing for cession 
of park area tc United States along 
a state line, but not entirely surren- 
dering the sovereignty of the state, is 
not a change of the boundaries of the 
state. State v. Oliver, 162 Tenn. 100, 
35 S.W.(2d) 396. 


Cession of territory bordered by 
rere see infra § 26 text and notes 
ha Perak 


91. Alabama v. Georgia, 23 How. 
(U. S.) 505, 16 L. Ed. 556. 


“In giving an interpretation to such 
an act, the character, of the parties to 
it, the purposes of the cession, and 
the Zituation and nature of the thing 
granted must all be looked to, and 
such construction given as will, if 
possible, carry out, and not defeat. 
the intention which led to the grant.” 
French vy. Bankhead, 11 Gratt. (52 
Va.) 136, 161. 


[a] Presumption exists in favor 
of natural boundaries rather than of 
artificial ones, in the case of a grant 
by the state to the United States. 
French v:. Bankhead, 11 Gratt. (52 
Va.) 136. 


92. Generally see 
Cyc 961]. 


93. See treaty provisions; and 
cases infra this note. 


[a] Treaty of Sept. 3, 1783 hbe- 
tween United States and Great Bri- 
tain.—(1) Under the constitution of 
Michigan, defining the boundaries of 
that state in part _as the “boundary 
line between the United States and 
Canada” and the act of congress for 
the admission of Michigan to the Un- 
ion, the boundary line of the state is 
in part a line through the middle of 
Lake Huron, by virtue of the treaty 
between this country and Great 
Britain establishing that line as the 
international boundary. Chicago 
Transit Co. vy. Campbell, 110 Ill. App. 
366. (2) In like manner, and for the 
Same reasons, the northern boundary 
of Ohio is the boundary line between 
the United States and Canada through 
the middle of Lake Erie, as estab- 
lished by treaty. Edson v. Crangle, 
62 Ohio St. 49, 56 N.E. 647. 


{b] By treaties between France, 
Spain, and England in 1768, between 
Great Britain and the United States 
in 1783, and between France and the 
United States in 1808, the middle of 


Treaties [38 


[§§ 22-23 


it is written, collected from judicial opinions con- 
cerning the rights of private persons, and the writ- 
ings of publicists in reference to the settlement of 
controversies between nations.°* 


[§ 23] ¢c. International Treaties.°° 
ner state boundaries forming- also international 
boundaries have been established by treaty between 
the United States and the foreign power affected.°* 
The intention of the parties to the treaty, as shown 
by the entire instrument, must control in determin- 


In like man- 


the main channel of the Mississippi as 
it then was, was recognized as the 
eastern boundary of the United 
States, and hence is the boundary 
later carved out of the territories of 
the United States. Iowa v. Illinois, 
147 Oi, Sais Stee 289037 Ab. widen 
Missouri v. Kentucky, -11 Wali. (U. 
S.) 395; 20. L. Has 1165) sKissel vis 
Stevens, 164 Ark. 195, 261 S.W. 299; 
Cessill v. State, 40 Ark. 501; Morgan 
v. Reading, 11 Miss. 366; Laxon v. 
State, 126 Tenn. 302, 148 S.W. 1059; 
Moss v. Gibbs#s10 Heisk. (Tenn.) 283. 


[c] Treaty of Guadalupe Hidalgo 
of 1848, fixing the boundary of Tex- 
as at the Rio Grande River (1) in ac- 
cordance with the claim of that state 
at the time of its annexation to the 
United States and in settlement of a 
dispute with Mexico of a prior claim 
by that country to the land between 
the Nueces and the Rio Grande, at 
the very latest was the instrument 
fixing the boundary of Texas, and 
that state did not take any part of 
its territory by cession from the 
United States by the act of congress 
of Febr. 8, 1850 (Baldwin vy. Gold- 
frank, 9 Tex. Civ. App. 269, 26 S.W. 
155 [aff 88 Tex. 249, 31 S.W. 1064]), 
(2) and established the boundary be- 
tween Texas and Mexico’as the mid- 
dle of the Rio Grande (Tugwell v. 
Eagle Pass Ferry Co., 74 Tex. 480, 9 
S.W. 120, 13 S.W. 654). 


[d] Line established by American 
and Spanish commissioners in 1798 
between American and Spanish terri- 
tory is the present boundary between 
Louisiana and Mississippi. Jenkins 
v. Trager, 40 Fed. 726 [dism error 136 
U.S. 651, 34 <b: Eds 557; 10 'S.Ct, 107492 


[e] Texan boundary treaties of 
1819 between Spain and the United 
States, 1828 between Mexico and the 
United States, and 1838 between Tex- 
as and the United States. Oklahoma 
v. Texas, (272. U.S. 21, 47° S.Ct. 97-72 
L. Ed. 145; Oklahoma y. Texas, 260 
UL S. 606; 43) S.Ct4 22) 6% Tasha 428 
Oklahoma v. Texas, 256 U. S. 608, 41 
S.Ct. 539, 65 L. Ed. 1117; Oklahoma v. 
Texas, 256 U. S.°70, 41 S:Ct. 4200-65 
L. Hd. 831; U. S. v. Texas, 162 Us-S: 
1, 16 S.Ct. 725, 40 L. Ed. 867 (holding 
that the “Rio Roxo of Natchitoches 
or Red River’ mentioned in that 
treaty and in subsequent treaties, of 
1828 between Mexico and the United 
States, and of 1838, between Texas 
and the United States, referred, not to 
the North Fork of the Red River but 
to the Prairie Dog Town Fork, and 
that the latter constitutes the bound- 
ary of the state of Texas, as estab- 
lished by treaty and by its admission 
to the Union); De Loney v. State, 88 
Ark. 311, 115 S.W. 138;  Keeter 
State, 19 Okl. Cr. 35, 196 P. 970; 
Spears v. State, 8 Tex. App. 467. 


[f] Root-Bryce Treaties of 1908 
(Pt. 2, 2nd Sess. 366, 369), fixing the 
boundary between Minnesota and On- 
tario. State v. Dove, 183 Minn. 272, 
236 N.W. 322. 


River boundaries under treaty pro- 
visions see infra § 26 text and note 15. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 23-24] 


ing what the international boundary, established by 
treaty and constituting the boundary of the state, 
actually is.°* Maps referred to in the treaty as a 
basis for the agreement are for this purpose to be 
given the same effect as if they were actually made 
Where a line adopted as a state 
boundary was marked as a boundary by the con- 
joint action of the United States and a foreign na- 
tion, mistake in determining, running, or marking 
it is immaterial,°* and a subsequent agreement or 


a part thereof.®® 


94. U.S. v. Texas, 162 U. S. 1, 16 
S.Ct. 725, 40 L. Ed. 867. 


[a] Where boundary was described 
as continuing “westward” along a 
certain river, which had two branch- 
es, one of which continued substan- 
tially in a westward direction, the 
other substantially in a northwest- 
ward direction, the element of their 
general direction was accorded a 
great deal of weight, in view of the 
language used, in determining that 
the former branch was the one re- 
ferred to by the treaty and which 
constituted the boundary of a state. 
WUneS-ev. “Lexas, 162) 0. S.:1, 16 “S.Ct: 
725, 40 L. Ed. 867. 


[b] Increase in value of the prop- 
erty adjoining the boundary thus es- 
tablished has no bearing on the ques- 
tions of boundary and title. Okla- 
homa v. Texas, 260 U. S. 606, 43 S.Ct. 
221, 67 L. Ed. 428. 


95. U.S. v. Texas, 162 U. S. 1, 16 
S.Ct. 725, 40 L. Ed. 867. 


[a] Melish map of 1818, referred 
to in the treaty of 1819, between the 
United States and Spain, which erro- 
neously located the one hundredth 
meridian of longitude west of Lon- 
don, was taken as a general basis for 
the determination of the boundary, 
subject, however, to the location of 
the line with more precision, and it 
was intended that the true and not 
the represented one hundredth meri- 
dian should control in the determina- 
tion of the boundaries therein fixed, 
which later became part of the bound- 
aries of Texas. U.S. v. Texas, 162 U. 
S. 1, 16 S.Ct. 725, 40 L. Ed. 867. 


96. Jenkins v. Trager, 40 F. 726 
[dism error 136 HLS.) 6512 5100S. Ce 
1074, 34 L. Ed. 557]. 


97. Jenkins v. Trager, supra. 


98. Acquisition of territory by pre- 
scription in international law see In- 
ternational Law § 32. 


99. Oklahoma v. Texas, 272 U. S. 
21, 47 S.Ct. 9, 71 L. Ed. 145; Michigan 
v. Wisconsin, 270 U. S. 295, 46 S.Ct. 
290, 70 L. Ed. 595; New Mexico v. 
Colorado, 267 U. S. 30, 45 S.Ct. 202, 69 
L. Ed. 499 [motion den 267 U. S. 582, 
45 S.Gt. 353, 69 L. Ed. 798]; Maryland 
v. West Virginia, 217 U. S. 1, 30 S.Ct. 
268, 54 L. Ed. 645; Louisiana v. Mis- 
sissippi, 202 U. S. 1, 26 S.Ct. 408, 50 
L. Ed. 913; Virginia v. Tennessee, 148 
De S. 503,13 S.Ct: 728, 37 L. Ed. 537; 
Indiana v. Kentucky, 136 U. S. 479, 
-~10 S.Ct. 1051, 34 L. Ed. 329; Missouri 

v. Iowa, 7 How. (U. S.) 660, 12 L. Ed. 
861; Rhode Island v. Massachusetts. 
4°How. (U. S.) 591, 41 L. Bde 1116; 
McCarty v. Carolina Lumber Co., 134 
Tenn. 35, 182 S.W. 909; Franzini v. 
Layland, 120. Wis. 72, 97 N.W. 499. 
See New Mexico v. Texas, 275 U. S. 
- 279, 48 S.Ct. 126, 72 L. Ed. 280 [mod 
276 U. S. 558, 48 S.Ct. 344, 72 L. Ed. 
699] (holding the correctness of the 
poundary line found on the evidence 
to exist between Texas and New Mex- 
ico to be reinforced by long acquies- 
cence in the exercise of jurisdiction 
by Texas over the territory in_dis- 
pute); Massachusetts v. New York, 


STATES 


271 U.S. 65, 46 S.Ct. 357, 70 L. Ed. 838 
(dictum to same effect); Oklahoma v. 
Texas, 260 U. S. 606, 43 S.Ct. 221, 67 
L. Ed. 428 (where practical recogni- 
tion of a particular line, as constitut- 
ing the bank of a river, which was an 
interstate boundary, by the conduct of 
the adjoining states over a long period 
of years, was made out, it was a strong 
circumstance against the assertion of 
some other line as the bank constitut- 
ing the boundary at a later time); Ar- 
kansas v., Mississippi, 250 U. S. 39, 
39 S.Ct. 422, 63 L. Ed. 882 (recogniz- 
ing rule); Washington v. Oregon, 214 
U. S. 205, 29 S.Ct. 631, 53 L. Ed. 969 
(where acquiescence in the assertion 
of dominion was mentioned as a 
factor confirming the determination 
as to boundary); Handly v. Anthony, 
5 Wheat. (U. S.) 374, 5 L. Ed. 113 
(treating such acquiescence as cor- 


roborative of a determination of 
boundary arrived at on other 
grounds); Moore v. McGuire, 142 F. 


787 [rev on other grounds 205 U. S. 
214, 27 S.Ct. 483, 51 C.C.A. 776] (dic- 
tum recognizing the principle that ac- 
quiescence in the assertion of .juris- 
diction might be sufficient to confirm 
territory in the state asserting it as 
against the state acquiescing, and 
further stating that such asquiescence 
might be effective, not only to settle 
rights in cases of ambiguity and in- 
definiteness, but might even be suffi- 
cient to change the boundaries of a 
state from what they clearly were at 
the time of their original establish- 
ment); Keyser v. Coe, 14 F. Cas. No. 
7,750, 9 Blatchf. 32 (resting a decision 
that Goose Island and other small is- 
lands in Long Island Sound on the 
Conneeticut side of the Sound were in 
the boundaries of Connecticut partly 
on the long continued exercise of ju- 
risdiction over such islands by that 
state, acquiesced in by the state of 
New York). But see Searsburg v. 
Woodford, 76 Vt. 370, 57 A. 961 (dic- 
tum qualifying the rule by stating 
that state boundary lines cannot be 
changed by prescription without the 
consent of congress, if thereby the 
political power and influence of the 
state enlarged would be increased; 
but that, where there would be no 
such effect, boundary lines may be so 
established, although variant from 
the original lines). 


“Acquiescence for a long period of 
time is evidentiary of the right in- 
volved between sovereignties as well 
as between individuals.” Franzini v. 
Layland, 120 Wis. 72, 97 N.W. 499, 
501. 


[a] Even variance from courses 
given in original grant does not avoid 
the operation of this principle, and 
the line, as thus settled by prescrip- 
tion takes effect, not as an alienation 
of territory, but as a definition of the 
true and ancient boundary. Okla- 
homa v. Texas, 272 U.S. 21, 47 S.Ct. 
9, 71 L. Ed. 145; New Mexico v. Colo- 
rado, 267 U. S. 30, 45 S.Ct. 202, 69 L. 
Ed. 499 [motion den 267 U. S. 582, 45 
S.Ct. 353, 69 L. Ed. 798]; Maryland v. 
West Virginia, 217 U. S. 1, 30 S.Ct. 
268, 54 L. Ed. 645; Virginia v. Ten- 
nessee, 148 U. S. 508, 13 S.Ct. 728, 37 
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survey cannot alter it.97 


[§ 24] 2. Establishment by Acquiescence. 
ever may be the rule of international law in re- 
spect of the acquisition by prescription of tracts of 
country claimed by two nations,°® as between states 
long acquiescence by one state in the assertion of a 
particular boundary, or the possession of territory 
and the exercise of dominion and sovereignty over 
it by another state is conclusive of the latter state’s 
title and rightful authority.°°® 


What- 


However, the acqui- 


L. Ed. 587; McCarty v. Carolina Lum- 
ber Co., 134 Tenn. 35, 182 S.W. 909. 


[b] Mere failure to assert author- 
ity over particular territory for a 
long period of time is not of itself 
conclusive of prescription altering 
the state’s boundaries, where there is 
no showing of acquiescence in an ad- 
verse claim of authority, as there 
may, throughout the whole period of 
time, however extended, have been no 
occasion for the assertion of author- 
ity in that particular region by the 


state. Hearne v. State, 121 Ark. 460, 
181 S.W. 291; State v. Young, 46 Vt. 
5iGDs 

[c] Acts and conduct of United 


States in recognition of particular 
boundary are binding on the state 
succeeding to the United States in the 
territory involved, after the latter’s 
admission to the Union. New Mexico 
v. Colorado, 267 U. S. 30, 45 S.Ct. 202, 
69 L. Ed. 499 [motion den 267 U. S. 
582, 45 S.Ct. 353, 69 L. Ed. 798]; Mis- 
souri v. Iowa, 7 How. (U. S.) 660, 12 
L. Ed. 861. See New Mexico v. Tex- 
as, 275 U. S. 279, 48 S.Ct. 126-72 L. 
Ed. 280 [mod 276 U. S. 558, 48 S.Ct. 
344, 72 L. Ed. 699] (holding that ac- 
quiescence by the United States in 
the exercise by Texas of jurisdiction 
up to an asserted boundary line 
strengthened that state’s claim that 
the line in question was its boundary, 
so operating against the state of New 
Mexico when the latter, by its ad- 
mission, succeeded to the rights of 
the United States). 


{d] Temporary recognition of an- 
other line, abandoned after a short 
time in favor of one continuously re¢- 
ognized theretofore and thereafter, 
by the general land office while the 
line was a boundary between a state 
and a territory, did not impair the 
prescriptive right or the acquiescence 
in holding to the latter line. New 
Mexico v. Colorado, 267 U. S. 30, 45 
S.Ct. 202, 69 L. Ed. 499 [motion den 
267 U.S. 582, 45 S.Ct. 353,’ 69. L. ed. 
798]. f 

[e] Federal question.—Whether 
there has been such an acquiescence 
by adjoining states in the location of 
the boundary line as will establish 
it where they have agreed is a fed- 
eral question. Cissna v. Tennessee, 
246 U. S. 289, 38 S.Ct. 306, 62 L. Ed. 
720. 

[f] Prescription as affecting issue 
of avulsion or accretion.—Where land 
long occupied and controlled by one 
state with the acquiescence of the ad- 
joining state was denied by the latter, 
the issue being whether its position 
was a result of avulsion or accretion, 
the former state claiming the tract 
by accretion and the latter state 
claiming that there had been an avul- 
sion which had left the tract properly 
in its own bounds unaffected by the 
change in the river’s course, on con- 
sideration of the long acquiescence 
by the latter state in the exercise of 
jurisdiction by the former, the issue 
as to avulsion was not made out. 
Oklahoma v. Texas, 260 U. S. 606, 43 
S.Ct. 221, 67 L. Hd. 428. 


[g] Rule applied.—(1) The bound- 
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escence to be effective to raise a prescription must 
be acquiescence by the state, and not by some mere 
A long continued claim 
and exercise of jurisdiction by a state does not,.as 
against the United States, vest title in the state,’ 
but may nevertheless be legitimately looked to in de- 
termining where there is still a present, valid, bona 
fide subsisting title in the United States.? 


[§ 25] 3. Boundaries along Waters and Water- 


local subdivision thereof. 


ary between Iowa and Missouri, being 
defined as a line, running east and 
west along that parallel of latitude 
passing through the rapids of the Des 
Moines River, and corresponding with 
the Indian boundary line, and there 
being no rapids in the Des Moines 
River which could answer the de- 
scription, the line is to be taken as 
being the Indian boundary line, as 
recognized and conformed to by the 
public acts of the state of Missouri 
and of the United States, prior to the 
admission of Iowa to the Union (Mis- 
souri v. Iowa, 7 How. (U. S.) 660, 12 
L. Ed. 861), (2) being the line estab- 
lished by the Hendershot and Minor 
survey of 1850 (Missouri v. Iowa, 165 
U.S. 118, 17 S:Ct. 290, 41 Li Ed. 655, 
160 U.S. 688, 16 S.Ct. 433, 40 L. Ed. 583, 
10 How. 1,13 L. Ed. 303). (38) By long 
recognition of the state of Colorado, 
the United States, and the state of New 
Mexico, the boundary between the 
states of Colorado and New Mexico is 
- the line of the thirty-seventh parallel 
as surveyed and marked by Darling 
from the Macomb monument west- 
wardly to the hundred and ninth 
meridian, in 1868, and as surveyed 
and marked by Major in 1874 and 
Preston in 1901, from such Macomb 
monument eastwardly to the Pres- 
ton monument on the hundred 
--and third meridian. New Mexico v. 
Colorado, 267 U. S. 30, 45 S.Ct. 202, 
69 L. Ed. 499 [motion den 267 U. S. 
682,45 S.Ct. 353, 69 Li. Ed. 798]. -(4) 
The Wisconsin-Michigan boundary 
extending from Lake Superior via the 
~ Montreal River, Lake of the Desert, 
and Menominee River to Green Bay 
and thence through the center of the 
most usual ship channel to the cen- 
ter of Lake Michigan is defined 
throughout its length by the princi- 
‘ples of acquiescence, in the manner 
‘particularly set forth in the opinion, 
and the respective channels, streams. 
and courses to be followed and juris- 
diction over islands and waters along 
‘tthe boundaries are thus determined. 
Michigan v. Wisconsin, 270 U. S. 295, 
246 S.Ct, 290, 70 L.’ Hd. 595. (5) The 
‘boundary line between the states of 
Maryland and West Virginia from the 
head waters of the Potomac to the 
Pennsylvania line has been adjudged 
to be the ‘‘Deakins”’ or ‘old state” 
line, run in or about the year 1788, 
which ever since has been recognized 
as the boundary, and has served as 
_ such, although steps have been taken 
from time to time, looking toward a 
more effectual legal settlement and 
-delimitation of the boundary, none of 
which have been effectual or such as 
to disturb the continuous possession 
of the people claiming rights up to 
the boundary line. Maryland v. West 
Virginia, 217 U. S. 1; 30 S.Ct) 268) 4 
I. d. 645. (6) The line between 
North Carolina and Tennessee, run by 
the former state’s commissioners in 
1799, having been acquiesced in by 
both for a long period of time, con- 
stitutes their boundary. McCarty v. 
‘Carolina Lumber Co., 134 Tenn. 35, 
182 S.W. 909. (7) The state of West 
Virginia is not, as against the state 
of Maryland, entitled to the Potomac 
River to the north bank thereof. 
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Maryland v. West Virginia, 217 U. S. 
1, 30 S.Ct. 268, 54 L. Hd. 645. 


[h] Constructive exercise of ju- 
risdiction.—(1) Where a_ state’s 
claims extend to the whole of a’ par- 
ticular tract or region, and the state 
actually exercises jurisdiction over a 
portion of the region claimed, the ad- 
joining state acquiescing and not ex- 
ercising jurisdiction over any part of 
the tract or region, the original and 
continued possession, assertion, and 
exercise of dominion over the part, 
with such acquiescence, extend the 
state’s possession and dominion over 
the whole of the region, on princi- 
ples analogous to those by which in- 
dividual claimants in actual posses- 
sion of part of a tract and claiming 
the whole of it under color of title 
describing it have their possession 
extended to the entire tract in the 
absence of actual adverse possession 
of some part of it by another. 
(Michigan v. Wisconsin, 270 U. S. 295, 
46 “S.Ct; 290, 707 La Mds 595), (2) and 
this rule is applicable, although the 
region in question is composed of 
islands constituting separate tracts 
of land, the area within the asserted 
boundary, both land and water, being 
considered for this purpose as con- 
stituting a single tract of territory 
(Michigan v. Wisconsin, supra). 


[i] Each case depends on its own 
facts as to whether there has been 
such an assertion of dominion to a 
particular line and acquiescence 
therein as to establish that line on 
principles of prescription. Maryland 
v. West Virginia, 217 U. S. 1, 30 S.Ct. 
268, 54 L. Ed. 645. 


[ij] Conduct insufficient to consti- 
tute acquiescence.—(1) Decisions of 
the supreme courts of Arkansas and 
Tennessee and legislation of Tennes- 
see, it has been held did not constitute 
such acquiescence in the practical lo- 
cation of their common boundary and 
possession in accordance therewith 
as required the adoption of a point 
equidistant between the permanent 
banks as the boundary. Arkansas v. 
Tennessee, 246 U. S. 158, 38 S.Ct. 301, 
62 L. Ed. 638, L.R.A.1918D 258; Ciss- 
na v. Tennessee, 246 U.S: 289, 38 S.Ct. 
306, 62 L. Ed. 720. (2) Provisions of 
constitutions of Mississippi and Ar- 
kansas, and decisions of courts there- 
of, relative to a part of the Mississip- 
pi River constituting the boundary 
between those states, it has been held, 
in a suit between those states to de- 
termine such boundary, did not affect 
the question on the theory of ac- 
quiescence. Arkansas v. Mississippi, 
250) Wis S389, OO tne wert: Goren rite 
832. (3) The record with regard to 
the status of disputed territory sus- 
tained master’s finding that neither 
the state of Louisiana nor its citizens 
knew of, or acquiesced in, any pur- 
ported dominion of the state of Mis- 
sissippi over disputed _ territory. 
Louisiana v. Mississippi, 282 U. §, 
458, bi gSsCt 197,075) a td. 450s. (45) 
A stipulation that the United States 
and the territory and state of Okla- 
homa, in succession, had exercised ju- 
risdiction over the territory in dis- 
pute, was not conclusive of the es- 
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courses—a. Rivers‘—(1) In General. Where a river 
forms the boundary between two states, or between a 
state and a foreign country, or federal territory, if 
the original property in the bed of the river is in 
neither of the adjoining sovereignties, and there is 
no provision altering the ordinary rules of law on 
the subject or preseriptive right, the boundary is 
the middle of the main channel of the river,> which 
has been frequently held to mean to the middle of 


tablishment of Oklahoma’s claim to 
such territory by prescription. Okla- 
homa Vv. Dexas) 272-0. \S. 21, At S:Ct. 
9, 71 L. Ed. 145. (5) Where, by acts 
and declarations of the legislatures of 
the United States and the state of 
Texas, it was recognized, at frequent 
intervals that a certain line, marked 
by monuments, was not necessarily 
the true line and that the location of 
the true astronomical line was unset- 
tled and in dispute, the exercise of 
jurisdiction up to the line marked by 
the monuments conferred no prescrip- 
tive right by acquiescence. Okla- 
homa v. Texas, supra. (6) There was 
no such acquiescence either in the 
Jones, Brown and Clark Line of 1860 
or in the Kidder survey of 1903 as 
constituted either of those lines the 
true one hundredth meridian appoint- 
ed as the boundary of Texas. Okla- 
homa v. Texas, supra. (7) Where the 
only dissents registered by one state 
to another’s assertion of jurisdiction 
up to a certain line were spasmodic 
and were in contemplation of further 
action on the part of both states in 
conjunction in relocating the line, 
which was never had, such circum- 
stances were insufficient to prevent 
the operation of the principle of ac- 
quiescence, McCarty v. Carolina 
Une Co., 134 Tenn. 35, 182 S.W. 


1. State v. Young, 46 Vt. 565. 


[a] Acquiescence by town is in- 
operative to affect a state boundary 
on principles of prescription. State 
v. Young, 46 Vt. 565. 


2. jLaxon v. State, 126 Tenn. 302, 
148 S.W. 1059; Moss v. Gibbs, 10 
Heisk. (Tenn.) 288. 


3. Missouri v. Iowa, 7 How. (U. 
S.) 660, 12 L. Ed. 861; Laxon v. State, 
126 Tenn. 302, 148 S.W. 1059; Moss 
v. Gibbs, 10 Heisk. (Tenn.) 283. 


gon Generally see Boundaries §§ 51- 


5. U. S.—Miller v. McLaughlin, 281 
U. S. 261, 50°S.Ct: 296, 74 L. Md. 840 
[aff 118 Neb. 174, 224 N.W. 18]; Geor- 
gia v. South Carolina, 257 U. S. 516, 
42 S.Ct. 173, 66 L. BEd. 347; Cissna v: 
Tennessee, 246 U. S. 289; 38 S.Ct. 306, 
62 L. Ed. 720; Arkansas v. Tennessee, 
246 U. S. 158, 38 S.Ct. 201, 62 L. Ha. 
638, LRA1918D 258; Iowa v. Illinois, 
147.'UY S31) 18S: Ot.. 239) 87) oainee ois 
202 U. S.°59,' 26 S.Ct. 571, 60 Th BE 
934; Nebraska v. Iowa, 143 U. S. 359, 
12 S.Ct. 396, 36 L. Hd. 186; St. Louis 
v: Rutz, 188 U.S) 226.:11 'S.Ctesbm 34 
L. Ed. 941; Indiana v. Kentucky, 136 
U. S. 479, 10. S.Ct. 1051, 34 L. Hd. 329: 
Howard v. Ingersoll, 13 How. 381, 14 
L. Ed. 189 [rev 17 Ala. 780]; Handly 
v. Anthony, 5 Wheat. 374, 5 L. Ea. 
113; Moore v. McGuire, 142 F. 787 
[rev on other grounds 205 U., S. 214, 
27 S.Ct. 483, 51 C.C.A. 7.76]; Stockley 
v. Cissna, 119 F. 812, 56 C.C.A. 324: 
na eee ete., R. Co. v. Devereux, 


Ark.—De_ Loney v. State, 88 Arik, 
311, 115 S.W. 138; Cessill v. State, 
40 Ark. 501. 


Ill.— Bellefontaine Impr. Co. y, 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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the main channel used in navigation, and not the | middle of the river bed measured from bank to bank,® 


Niedringhaus, 181 Ill. 426, 55 N.E. 184, 
72 AmSR 269; Keokuk, etc., Bridge 
OM V0 eOu 6) LH. 267,52 Nin 417; 
Kaskaskia v. McClure, 167 Ill. 28, 47 
N.E. 72; Keokuk, etc., Bridge Co. v. 
Peon VOT 15 4 NBs Laft? 275 
U.S. 626, 20 S.Ct. 205, 44 L. Ed. 299]; 
Keokuk, etc., Bridge Co. v. Peo., 145 
Ill. 596, 34 N.E. 482; St. Louis Bridge 
Coyevs Bee, e125. TH) 226,17 N.B.2468; 
Buttenuth v. St. Louis Bridge Co., 123 
Til. 535, 17 N.E. 439, 5 AmSR 545; St. 
Louis Bridge Co. v. East St. Louis, 
121 Ill. 238, 12 N.E. 728. 


Iowa.—Chicago, etc., R. Co. v. Clin- 
ton, 88 Iowa 188, 55 N.W. 462; Dun- 
lieth, ete., Bridge Co. v. Dubuque 
County, 55 Iowa 558, 8 N.W. 4438. 


Kan.—Fowler v. Wood, 73 Kan. 511, 
$5 P. 763, 117 AmSR 534, 6 L.R.A.N.S. 
162; McBride v. Steinweden, 72 Kan. 
508, 83 P. 822. 


Ky.—Nicoulin v. O’Brien,“ 172 Ky. 
473, 189 S.W. 724 [aff 248 U: S. 118, 
39 S.Ct. 23, 68 L. Ed. 155]; McFall v. 
Com., 2 Metc. 394. See Fleming v. 
Kenney, 4 J. J. Marsh. 155 (dictum 
to same effect). 


La.—State v. Burton, 106 La. 732, 
31 So. 291; State v. Burton, 105 La. 
516, 29 So. 970; Myers v. Perry, 1 La. 
Ann. 372. 


Miss.—Steamboat Magnolia v. Mar- 
shall, 39 Miss. 109; Morgan v. Read- 
ing, 11 Miss. 366. 


Mo.—Kunkel v. Griffith, 325 Mo. 
392, 29 S.W.(2d) 64; State v. Keane, 
84 Mo. App. 127; State v. Metcalf, 65 
Mo. App. 681; Cooley v. Golden, 52 
Mo. App. 229 [aff 117 Mo. 33, 23 S.W. 
100, 21 L.R.A. 300]. 


Nebr.—Miller v. McLaughlin, 118 
Neb. 174, 224 N.W. 18 [aff 281 U. S. 
261, 50 S.Ct. 296, 74 L. Ed. 340]. 


Pa.—Tiniecum Fishing Co. v. Carter, 
61 Pa. 21,100 AmD 597; Com. v. Shaw, 
8 Pa. Dist. 509, 22 Pa. Co. 414. 


Tenn.—Stockley v. Cissna, 119 
Tenn. 135, 104 S.W. 792; State v. Mun- 
cie Pulp Co., 119 Tenn. 47, 104 S.W. 
437; Foppiano v. Speed, 113 Tenn. 167, 
82 S.W. 222 [aff 199 U. S. 501, 26 S.Ct. 
138, 50 L. Ed. 288]; Moss v. Gibbs, 
10 Heisk. 283. 


Tex.—Parsons v. Hunt, 98 Tex. 420, 
84 S.W. 644; Tugwell v. Hagle Pass 
Ferry Co., 74 Tex. 480, 9 S.W. 120, 13 
S.W. 654; Spears v. State, 8 Tex. App. 
467. 


Wis.—State v. Bowen, 149 Wis. 203, 
135 N.W. 494, 39 L.R.A.N.S. 200; 
Franzini v. Layland, 120 Wis: 72, 97 
N.W. 499; Roberts v. Fullerton, 117 
Wis. 222, 93 N.W. 1111, 65 L.R.A. 953. 
See State v. Davis, 25 N. J. Law 386 
(holding that the Delaware River be- 
tween Pennsylvania and New Jersey, 
which, before the Revolution belonged 
to the crown and not to either prov- 
ince, became vested in each of the ad- 
joining states at the Declaration of 
Independence, so that the boundary 
of each extended to the middle); 
Com. v. Garner, 3 Gratt. (44 Va.) 624 
(recognizing rule). 


[a] Although act of admission to 
Union omits, in its description of the 
state boundaries, to uSe an expression 
explicitly declaring that they shall 
extend to the middle of the stream 
fixed as a boundary, the rule applies. 
Buttenuth v. St. Louis Bridge Co., 


123 Ill. 535, 17 N.E. 439, 5 AmSR 545; 
- Morgan v. Reading, 11 Miss. 366. 


{[b] All that portion of pridge 
over: (1) Mississippi River at St. 
Louis lying east of the middle of the 
main channel of the river lies within 
the state of Illinois and may be taxed 
by Illinois. St. Louis Bridge Co. v. 


Peo., 125 Tll. 226. 17 N.E. 468; But- 
tenuth v. St. Louis Bridge Co., 123 
Til. 535, 17 N.B. 439, 5: AmSR 5455 St. 


Louis Bridge Co. v. Hast St. Louis, 
121 Ill, 238, 12 N.E. 723. (2) Missis- 
Sippi River at Keokuk lying east of 
the middle of the main channel of the 
river lies within the state of Illinois 
and may be taxed by Illinois. Keo- 
kuk, ete., Bridge Co. v. Peo., 176 Ill. 
267, 52 N.B. 117; Keokuk, etc., Bridge 
Co, v. Peo., 167 Ill. 15, 47 N.H. 313 [aff 
175 U. S. 626, 20 S.Ct. 205, 44 L. Ed. 
299]; Keokuk, etce., Bridge Co. v. Peo., 
145 Ill. 596, 34 N.H. 482. (3) Missis- 
Sippi River at Clinton lying east of 
the middle of the main channel of the 
river lies within the state of Illinois 
and may not be taxed by Iowa, Chi- 
cago, ete., R. Co. v. Clinton, 88 Iowa 
188, 55 N.W. 462. (4) Missouri River 
at St. Joseph lying east of the center 
of the channel lies within the state 
of Missouri and may be taxed by Mis- 
souri. St. Joseph, etc., R. Co. v. Deve- 
réux, 41 -F.. 14, 


[c] Time.—(1) Where the bound- 
ary between states is the middle of a 
river channel, the location of the mid- 
channel must be determined on a con- 
Sideration of the situation existing at 
the time of admission of that one of 
the states first admitted to the Union, 
when there has been no material 
change by accretion or erosion since 
that time. Minnesota v. Wisconsin, 
252 U. S. 273, 40 S.Ct. 313, 64 L. Ed. 
558. (2) “For the purpose of deter- 
mining the boundary between states, 
where that is declared to be the cen- 
ter line or thread or middle of the 
main channel of a stream separating 
them, the conditions existing at the 
time of their creation govern as to 
what channel is meant. The then 
main channel, except as it may be 
changed by erosion or accretion, will 
forever contain within it the declared 
boundary line, though not necessarily 
in the same place at all times. State 
v. Bowen, 149 Wis. 208, 206, 1385 N.W. 
494, 39 L.R.A.N.S. 200. 


[d] “Middle channel of river’ has 
been held to mean the middle of the 
main channel of the river where there 
are not three or more channels in the 
river referred to. Washington v. 
Oregon, 214 U. S. 205, 29 S.Ct. 631, 53 
L. Ed. 969. 


S.—Minnesota v. Wisconsin, 

Rise 20 %sCt. sho. 64 tuo Hd: 
558; Arkansas vy. Mississippi, 250 
U. S..39, 39 S.Ct. 422, 63 L. Ed... 832; 
Cissna v. Tennessee, 246 U. S. 289, 
88 S.Ct. 306, 62 L. Hd. 720; Arkansas 
v. Tennessee, 246 U. S. 158, 38 S.Ct. 
301, 62 L. Ed. 688, LRAI918D 258; 
Iowa y. Illinois, 147 U. S. 1, 13 S.Ct. 
239, 37 L.. Ed. 55, 202 U.S. 59, 26.S:Ct. 
571, 50 L. Ed. 934; Bishop v. U. S., 
259 EW 195.2 170) CClA. 263.55 Davis) v. 
Anderson-Tully Co., 252 I". 681, 164 
C.c.A. 521; Whitesile v. Norton, 205 
F. 5, 123 C.C.A. 313, 45 L.R.A.N.S. 112 
[mod 188 F. 356]; Moore v. McGuire, 
142 F. 787 [rev on other grounds 205 
U. S. 214, 27 S.Ct. 483, 51 C.C.A. 776]. 
See Oklahoma v. Texas, 256 U.S. 70, 
41 S.Ct. 420, 65 L. Ed. 831 (recogniz- 
ing rule). 


Tll.— Randolph v. Hinck, 277 Ill. 11, 
115 N.E. 182; Western Union Tel. Co. 
v. Louisville, etc., Co., 270 Ill. 399, 110 
N.E. 583, AnnCas1917B 670; Bellefon- 
taine Impr. Co. v. Niedringhaus, 181 
Tll. 426, 55 N.E. 184, 72 AmSR 269; 
Keokuk, ete., Bridge Co. v. Peo., 176 
Jll. 267, 52 N.E. 117; Kaskaskia v. 
McClure, 167 Ill. 23, 47 N.E. 72; Keo- 
kuk, ete., Bridge Co. v. Peo., 167 Ill. 
15, 47 N.H. 318 [aff 175 U. S. 626, 20 
S.ct. 205, 44 L. Ed. 299]; Keokuk, 
ete., Bridge Co. v. Peo., 145 Ill. 596, 
34 N.B. 482; St. Louis Bridge Co. v. 


6 U. 
252 U.S. 


Peo., 125 Ill. 226, 17 N.E. 468; Butte- 
nuth v. St. Louis Bridge Co., 123 Ill. 
535, 17 N.E. 439, 5 AmSR 545. 


Miss.—Hill City Compress Co. v. 
West Kentucky Coal Co., 155 Miss. 55, 
122 So. 747. 


Ns Sel tes v. Keane, 84 Mo. App. 


Wis.—Franzini v. Layland, 120 Wis. 
72, 97 N.W. 499, 501. 


“The boundary line in question is 
not the center line of the Mississippi 
measuring from shore to shore, but is 
the center line of the main channel of 
the river, the navigable and navigated 
channel, regardless of the distance 
thereof from either shore. It may be 
very near the Minnesota shore at 
some points, and very near the Wis- 
consin shore at others, according as 
the deep-water pathway used for 
steamboat navigation varies.” Fran- 
zini v. Layland, supra. 


“The doctrine of thalweg, a modifi- 
cation of the more ancient principle 
which required equal division of ter- 
ritory, was adopted in order to pre- 
serve to each state equality of right 
in the beneficial use of the stream 
as a means of communication. Ac- 
cordingly, the middle of the princi- 
pal channel of navigation is common- 
ly accepted as the boundary.” Minne- 
sota v. Wisconsin, 252 U. S. 2738, 282, 
40 S.Ct. 3138, 64 L. Ed. 558. 


“When applied to rivers as bounda- 
ries between states, the phrases ‘mid- 
dle of the river’ and ‘middle of the 
main channel’ are equivalent expres- 
sions, and both mean the center line 
of the main channel, or, as it is most 
frequently expressed, the ‘thread of 
the stream.’’”’ Buttenuth v. St. Louis, 
Bridgé¢ Co., 123 Ill. 535, 17 N.E. 439, 
443, 5 AmSR 545. See Western Union 
Tel. Co. v. Louisville, ete., R. Co., 270 
Ill... 399, 422, 110 N.E. 583, AnnCas 
1917B 670 (to same effect). 


[a] In Arkansas (1) the middle 
of the river measuring from bank to 
bank was formerly recognized as the 
boundary of the state (Hearne v. 
State, 121 Ark. 460, 181 S.W. 291; 
Kinnane v. State, 106 Ark. 286, 153 
S.W. 262; Cessill v. State, 40 Ark. 
501); (2) but, in conformity with de- 
cisions of the United States supreme 
court, the rule of the thalweg or mid- 
dle of’ the main navigable channel, 
was later adopted (Kissell v. Stevens, 
164 Ark. 195, 261 S.W. 299). 


[b] In Iowa (1) the middle point 
between the banks, or filum aque, 
was formerly held to constitute the 
“middle of the main channel” for the 
purposes of determination of the 
state’s river boundaries (Dunlieth, 
ete., Bridge Co. v. Dubuque County, 
55 lowa 558, 8 N.W. 443); (2) but, in 
pursuance of the rule adopted by the 
supreme court of the United States, 
that case has been overruled and the 
rule for ascertaining the boundary by 
the middle of the main navigable 
channel established (State v. Moyers, 
155 Iowa 678, 136 N.W. 896, 41 L.R.A. 
N.S. 366; Coulthard v. McIntosh, 143 
Iowa 389, 122 N.W. 233; Chicago, etc.,, 
R. Co. v. Clinton, 88 Iowa 188, 55 N. Ww. 
462). 


[ce] Line of greatest depth of wa- 
ter is not necessarily the middle of 
the river channel for purposes of de- 
termining state boundaries. Arkan- 
sas v. Tennessee, 269 U. S. 152, 46 
S.Ct. 31, 70 L. Ed. 206; Minnesota vy. 
Wisconsin, 252 U. S. 273, 40 S.Ct. 313, 
64 L. Hd. 558. © 


[d] By Convention of Beaufort, of 
1787 between Georgia and South Caro- 
lina, the current or main thread of 
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although there is some authority to the contrary, 
holding the boundary to be the midway line of the 


two banks.’ 
What constitutes main channel. 


more than one channel, the main channel, material 
in the determination of the boundaries, is that one 
of the channels which is in fact the largest or prin- 


STATES 


Where there is 


cipal channel,’ and, where there is no particular . 


the channel of the Savannah River is] cence analogous 


the boundary between those two 
states. Simpson vy. State, 92 Ga. 41, 
17 S.E. 984, 44 AmSR 75, 22 L.R.A. 
248. 


[e] Prima facie, point, in stream 
one hundred and seventy-five yards 
wide, which point is thirty yards 
from the bank of one of the states, 
is within the boundary of that state. 
Simpson v. State, 92 Ga. 41, 17 S.E. 
984, 44 AmSR 75, 22 L.R.A. 248. 


[f] Well considered case.—But- 
tenuth v. St. Louis Bridge Co., 123 
Tll. 5385, 17 N.E. 489, 5 AmSR 545. 


[g] Where no showing is made 
(1) of where the center of the naviga- 
ble channel is or was, it will be pre- 
sumed to have been at the same place 
as a line equidistant from the oppo- 
site banks (State v. Keane, 84 Mo. 
App. 127); (2) but the presumption 
gives way to evidence of the chan- 
Keane, 


nel’s location (State v. su- 
pra). 
[h] Boundary at particular time 


and in a particular part of the Mis- 
sissippi River, where it forms a state 
boundary, is, in the absence of any 
showing of an avulsion, to be taken 
as the then center of the navigable 
channel. Bishop v. U. S., 259 F. 195, 
170 C.C.A. 263. 


[i] Harmless error.—Where both 
the middle of the navigable channel 
and the center of a stream from bank 
to bank were at a point beyond the 
place where the transactions involved 
in an action occurred, an instruction 
recognizing the latter as the state 
boundary, if error, was harmless and 
did not afford grounds for a reversal. 
Olt’ v. State, 104 Ark. 140, 148 S.W. 


7. State v. Burton, 106 La. 732, 31 
So. 291; State v. Muncie Pulp Co., 119 
Tenn. 47, 104 S.W. 487, 443. 


“The channel of the river and bed 
of the river ordinarily mean the same 
thing, and are understood to describe 
that depression of the earth’s surface 
in which the waters of a stream are 
confined and flow in 


states, unaffected by freshets or 
droughts.” State v. Muncie Pulp Co., 
supra. 

[a] Concurrence of adjoining 


states.—(1) Whatever may be the 
true rule as to what constitutes the 
middle of the channel, it has been 
held that, where the two states on op- 
posite sides of the river adopt the 
same view with reference to it, it is 
the middle distance from bank to 
bank, where their courts so hold, and 
their legislation and administration 
proceed in each instance on that as the 
true boundary, as to so much of the 
river as lies between those states that 
is the boundary (State v. Muncie Pulp 
Co., 119 Tenn. 47, 104 S.W. 487); (2) 
but this rule has been rejected, and 
the case announcing it overruled by 
the supreme court of the United 
States, where the concurrence of the 
adjoining states has not been so long 
continued nor of such a character as 
to operate as an establishment of the 
boundary on principles of acquies- 


its ordinary ! 


to a prescription 
(Cissna v. Tennessee, 246 U. S. 289, 
88 S.Ct. 306, 62 L. Ed. 720; Arkansas 
v. Tennessee, 246 U. S. 158, 38 S.Ct. 
301, 62 L. Ed. 638, LRA1918D 258). 


8S. Towa ‘vi Ilhnois; 147 Wes. 
ESL SiCtor 23:9. vats Lan ea. bom Cés— 
sill v. State, 40 Ark. 501; Buttenuth 
v. St. Louis Bridge Co., 123. Ill. 535, 
i7 N.E. 439, 5 AmMSR 545; Franzini v. 
Layland, 120 Wis. 72, 97 N.W. 499. 
See Chicago, ete., R. Co. v. Clinton, 88 
Iowa 188, 55 N.W. 462, (“It is shown 
by the evidence beyond all. question 
that the channel on the west side of 
the island is the main channel. It 
has a greater depth of water than the 
east channel, and is the one generally 
used for the purposes of naviga- 
tion”); Dunlieth, etc., Bridge Co. v. 
Dubuque County, 55 Iowa 558, 8 N.W. 
443 (dictum to same effect). And see 
cases infra note 9. 


“The jurisdiction of each State ex- 
. . . if there be several chan- 
to the middle of the principal 

or rather, the one usually fol- 

-’ Iowa v. Illinois, 147 U. S. 1, 

13, 135S: Cte 23908 37k Hd.555 


[a] “Widest channel.””—Under a 
description of a river boundary pro- 
viding that, where there are islands, 
the boundary shall be the “widest 
channel,” the term does not mean the 
broadest expanse of water; it must 
be a channel, a flow of water deep 
enough to be used and in fact used 
by vessels in passing up and down 
the river; nor, on the other hand does 
it mean the deepest channel; the 
term simply means the widest ex- 
panse of water which can reasonably 
be called a “channel.” Washington 
v. Oregon, 214 U. S. 205, 29 S.Ct. 631, 
53 L. Ed. 969; Veatch v. White, 23 F. 
(2d) 69. 


[b] Deepest channel is not neces- 
sarily the one to be chosen forebound- 
ary purposes. Washington v. Oregon, 
214 Us S:-205,, 29 S.Ct. 631, 58 Ll. Hd. 
969; Veatch v. White, 23 F.(2d) 69. 


[c] Presumption against change 
in channel.—Where an island was 
shown, by the earliest evidence ex- 
tant of the condition of the river 
after the admission of the states 
claiming it, to have been on a particu- 
lar side of the main channel as it then 
existed, although the channels were 
known to have changed subsequently 
in relative importance, there was a 
presumption that, before the date to 
which such evidence referred, the 
channels had been in the same condi- 
tion as at that time which deter- 
mined the rights of the states, in the 
absence of preponderating evidence 
overcoming that presumption. Moore 
v. McGuire, 205 U. S. 214, 27 S.Ct. 483, 
51 C.C.A. 776 [rev 142 F. 787]. 


{d] Narrow sloughs and bayous 
on either side of the principal stream, 
although deep and although custom- 
arily navigated, are not to be regard- 
ed as the intended main channel of 
the stream. Franzini v. Layland, 120 
Wis. 72, 97 N.W. 499. 


fe] Enabling act for admission of 
Wisconsin to Union (Act Congr. Aug. 
6, 1846 jc 89 [9 Ue S. Stat. sey) 
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channel used but practically the whole broad expanse 
of the water is navigable and navigated, the line will 
be determined by reference to actual or probable 
use in the ordinary course.® 


Mouth of river, for boundary purposes, is not nec- 
essarily the place where the banks, channel, and 
current characteristics of a river end and lake fea- 


has been held to indicate that it was 
formed with reference to rivers as 
they were then understood to exist 
and were shown on maps of recog- 
nized accuracy, and hence to permit a 
reference to such contemporaneous 


understanding and maps: for the pur- 


pose of determining which of several 
channels was the main channel con- 
templated as the boundary of that 
state. Franzini v. Layland, 120 Wis. 
72, 97 N.W. 499. 


{f] Change in relative size of 
channel.—(1) Where there is more 
than one channel at the time of ad- 
mission of a state and establishment 
of its boundaries, and where at a sub- 
sequent time, by the action of the 
waters, that channel which was the 
main channel in fact loses that char- 
acter and a channel which was then 
a lesser channel becomes in fact the 
main channel, yet for purposes of 
definition of boundary the channel 
which was the main channel at the 
time of admission continues to be so 
regarded despite its diminished im- 
portance (Moore v. McGuire, 205 U. 
S. 274, 27 S.Ct. 488, 51 L. Ed. 776 [rev 
on other grounds 142 F. 787]; Mis- 
souri v. Kentucky, 11 Wall. (U. S.) 
395, 20 L. Ed. 116; Randolph v. Hinck, 
277 Ill. 11, 115 N.E. 182. See Louisi- 
ana v. Mississippi, 282 U. S. 458, 51 
S.Ct. 197, 75 L. Ed. 459 [recognizing 
rule]. But see St. Louis v. Rutz, 138 
U.S. 226, 11 S.Ct. 357, 34. L. Hd. 940 
[where, by erosion and accretion, a 
former minor channel was cleared 
and enlarged, and a former main 
channel was filled up in part and an 
island built in its place, so that the 
former had become the less consider- 
able, the boundary line was held to be 
the middle of the former channel as 
enlarged and actually changed in im- 
portance so that it had become the 
principal channel]), (2) at least 
where the change in channel is the 
result of avulsion rather than ero- 
sion (Kissell v. Stevens, 164 Ark. 195, 
261 S.W. 299). (3) This is particu- 
Jarly true where the enlargement of 
the original lesser channel has been 
artificially caused by cutting and 
dredging that channel, so as to alter 
its relative importance. Whiteside v. 
Norton, 205 F. 5, 123 C.C.A. 313, 45 L. 
R.A.N.S. 112 [mod 188 F. 356]; James 
v. State, 10 Ga. App. 13, 72 S.E. 600. 


9. Minnesota v. Wisconsin, 252 U. 
S. 273, 40 S.Ct. 318, 64 L. Ed. 558. 


[a] Rule applied.—In. Upper St. 
Louis Bay, where there is no steady, 
controlling current and where, at the 
time material in the determination of 
the boundary, practically all of the 
water was adequate for navigation by 
any of the vessels capable of having 
access to the bay, the main channel 
of the St. Louis River, constituting 
the boundary between Wisconsin and 
Minnesota by the act of Aug. 6, 1846, 
is not the narrow winding channel 
near the Minnesota shore, with a rul- 
ing depth of ten or possibly eight 
feet, but the shorter and more direct 
course westward to the deeper chan- 
nel, about seven-eighths of a mile 
northeast of Big Island. Minnesota 
v. Wisconsin, 252 U. S. 278, 40 S.Ct. 
318, 64 L. Ed. 558. 


ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tures begin.1® 


[§ 26] (2) Under Special Agreements and Re- 
strictions. Where, one state is the original proprie- 
tor of the territory through which the river flows, 
and grants territory on one side of the river only, 
it retains the river within its own domain, and the 
state created out of the ceded territory extends to 


. 
10. Minnesota vy. Wisconsin, supra. 


[a] Mouth of St. Louis River, 
where the boundary between Minne- 
sota and Wisconsin is located, is at 
“The Entry,” the junction of Lake 
Superior and the deep channel be- 
tween Minnesota Point and Wisconsin 
Point. Minnesota v. Wisconsin, 252 
U. S. 273, 40° S.Ct. 313, 64 L. Hd. 558; 
Whiteside v. Norton, 205 F. 5, 123 
C.C.A. 313 [mod 188 F. 356]. 


nip Henderson Bridge Co. v. 
Henderson, 173 U. S. 592, 19 S.Ct. 553, 
43 L. Ed. 823; Indiana v. Kentucky, 
T367US) 479; 10° Si@t) 1051) 34 iowa: 
329; Howard v. Ingersoll, 13 How. 
(U. S.) 381, 14 L. Ed. 189; Handly v. 
Anthony, 5 Wheat. (U. S.) 374, 5 L. 
Ed. 113; Nicoulin v. O’Brien, 172 Ky. 
473, 189, S.W. 724 [aff 248 U. S. 113, 
390S-Ct. 235-63 L. Ed. 155)°-MeFall v: 
Com., 2 Mete. (Ky.) 394; Com. v. 
Garner, 3 Gratt. (44 Va.) 624. 


[a] Congressional act operating 
as cession to state and definition of 
pboundaries.—W here land of the Unit- 
ed States not a part of any state was 
ceeded to an already existing state, 
in an act which also operated as a 
definition of boundaries, by virtue of 
such latter aspect, the rules of con- 
struction applicable to a strict grant 
or cession of territory by one sover- 
eignty to another were applicable, 
and the state’s boundaries on a river 
abutting such ceded territory extend- 
ed to the center of the channel in- 
stead of being limited to the banks. 
St. Joseph, etc., R. Co. v. Devereux, 
Al F. 14. 


[b] Grants to proprietaries (1) of 
the colonies, subsequently erected in- 
to states, have been held to be gov- 
erned by the same rule (Corfield v. 
Coryell, 6 F. Cas. No. 3,230, 4 Wash. 
Cf. C. 371), (2) the boundaries of such 
eolonies being discoverable from a 
just construction of the grants and 
the intention of the parties as mani- 
fested on the face of the instrument 
(Corfield v. Coryell, supra), (3) and 
their limits not being extended by the 
inclusion, in the grants, of rivers, 
fishings, and royalties, which terms 
are to be confined to, such incidents 
only as were within the lands granted 
(Corfield v. Coryell, supra); (4) but 
the successful termination of the 
Revolution, whereby the former colo- 
nies succeeded to the rights of the 
crown in boundary waters left their 
yights to be determined by the rules 
generally applicable to such waters, 
forming the boundary between sover- 
eigns, without restriction to the 
terms of the grants (Corfield v. Cor- 
-yell, supra). 


12. See cases infra this note; 
notes 13-16. 

[a] “Bank of river.”—(1) Where, 
by virtue of an international treaty, 
a state boundary is the bank of the 
river on the same side of the river 
_as the state lies, the question of what 
constitutes the bank involves a con- 
sideration of what was intended by 
the treaty and of the physical situa- 


and 


-tion to which the treaty provision is 


to be applied. Oklahoma v. Texas, 
260 U. S. 606, 43 S.Ct. 221, 67 L. Ed. 
428. (2) There is a material differ- 


‘ence between taking as a boundary 


the river itself, which has been held 


-to mean the river to the low-water 
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the river bank only.1! 
as to the location of a boundary formed by a river 
may be provided and. such a provision will be con- 
strued and will operate as a rejection of the ordinary 
rule and as an adoption of a different one to the ex- 
tent provided by its terms;1? and so any material 
provisions in agreements of cession to the general 


mark, and the bank of the river. 
Oklahoma vy. Texas, supra. (3) The 
“bank” is the water-washed and rela- 
tively permanent elevation or accliv- 
ity at the outer line of the river bed 
which separates the bed from the ad- 
jacent upland, whether valley or hill, 
and serves to confine the waters with- 
in the bed and to preserve the course 
of the river (Oklahoma v. Texas, su- 
pra; Howard v. Ingersoll, 13 How. 
(U. S.) 381, 14 L. Ed. 189 [rev 17 Ala. 
780]), (4) the so-called ‘‘cut bank,” 
effectively confining the water to the 
sand bed, save in exceptional in- 
stances, when the river it at flood and 
overflows (Oklahoma vy. Texas, su- 
pra), (5) and not the range of bluffs 
marking the exterior limits of the 
valley through which the river flows, 
or the low shifting elevations within 
the sand bed (Oklahoma v. Texas, su- 
pra), (6) while the “bed” includes all 
the area kept practically bare of vege- 
tation by the wash of the waters from 
year to year, although parts are left 
dry for months at a time (Oklahoma 
v. Texas, supra), (7) or, as otherwise 
stated, that portion of soil which is 
alternately covered and left bare, as 
there may be an increase or diminu- 
tion in the supply of water, and which 
is adequate to contain the river at its 
average and mean stage during the 
entire year, without reference to ex- 
traordinary freshets or extreme 
droughts (Oklahoma v., Texas, su- 
pra; Alabama v. Georgia, 23 How. (U. 
S.) 505, 16 L. Ed. 556; Howard v, In- 
gersoll, 13 How. (U. S.) 381, 14 L. Ed. 
189 [rev 17 Ala. 780]), (8) but does 
not include lateral valleys having the 
characteristics of relatively fast land, 
and usually covered by upland grass- 
es and vegetation, although tempo- 
rarily overflowed in exceptional in- 
stances when the river is at flood 
(Oklahoma v. Texas, supra); (9) and 
the boundary intended is on and along 
the bank, as thus defined, at the aver- 
age or mean level attained by the wa- 
ters in periods when they reach and 
wash the bank without overflowing it 
(Oklahoma v. Texas, 261 U.S. 340, 43 
S.Ct. 379. 67 L. Ed. 687; Oklahoma v. 
Texas, 260 U: S. 606, 43 S.Ct. 221, 67 
L. Ed. 428; Alabama v. Georgia, 23 
How. (U. S.) 505, 16 L. Hd. 556; How- 
ard v. Ingersoll, 13 How. (U. S.) 381, 
14 L. Ed. 189 [rev 17 Ala. 780]). (10) 
Where there is a gradual incline un- 
broken by any prominent acclivity or 
cut bank, the ascertainment of the 
line by a gradient of the flowing wa- 
ter in the river, midway between the 
lower level of the flowing water that 
just reaches the cut bank and the 
higher level that just does not over- 
top the cut bank, has been held prop- 
er. Oklahoma v. Texas, 265 U.S. 493, 
44 S.Ct. 571, 68 L. Ed. 1118; Oklahoma 
v. Texas, 261 U. S. 340, 43 S.Ct. 379, 
67 L. Ed. 687. (11) Provisions in the 
instrument which defines the bound- 
ary as the river bank, securing to the 
inhabitants of a state the right of ac- 
cess to. or navigation on, the river do 
not suffice to alter the above rules as 
to what its banks are. Oklahoma v. 
Texas, 260 U. S. 606, 48 S.Ct. 221, 67 
L. Ed. 428. 


[b] Partial alteration.—Where, in 


defining state boundaries, they were. 


made to commence at a point in the 
center of a particular channel and 
continued through that channel and 
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Moreover, some other rule 


thence, conformably to the ordinary 
rule, were made to follow the middle 
of the main channel, the boundary did 
not strike any channel properly to be 
described as a main channel until aft- 
er it had run through the whole of 
the particularly specified channel and 
to a point of intersection of such 
specified channel with the channel 
which was in fact the main channel. 
Washington v. Oregon, 214 U. S. 205, 
29 S.Ct. 631, 53 L. Ed. 969. 


. [ce] Islands.—(1) The islands ly- 
ing within a river bed at the time of 
the establishment of a boundary are 
within the boundaries of the state 
which, by particular agreement, in- 
cludes the bed of the river and ex- 
tends to a point on.the opposite shore. 
Oklahoma v. Texas, 261 U. S. 340, 43 
S.Ct. 379, 67 L. Ed. 687; Oklahoma v. 
Texas, 260 U. S. 606,-43 S.Ct. 221, 67 
L. Ed. 428. (2) So, also, where it is 
particularly provided that all the is- 
lands in a river shall be within the 
limits-of one of the states bounded by 
the river, the islands are within the 
boundaries of the state to which they 
are accorded by such provision (Geor- 
gia v. South Carolina, 257 U. S. 516, 
42°S.Ct.-173, 66 WL. Hd: 347)> (3)and 
the fact that, subsequent to the mak- 
ing of a provision to that effect as to 
islands in a named river, the upper 
branch or extension of that river 
comes to be called by a different 
name, does not alter the rule (Geor- 
gia v. South Carolina, supra). (4), 
Where the middle of a particular 
channel is declared by the acts of ad- 
mission of the adjoining states to be 
the boundary, islands on either side of 
the specified channel are within the: 
territorial limits of the state lying on 
the same side of the channel. Colum- 
bia River Packers’ Assoc. v. McGowan, 
219 F.. 365,134 C.C.A. 461 [aff 245 U.S. 
352, 62 L. Ed. 342, 38 S.Ct. 129]. (5) 
When, at the time of the annual low- 
water mark, certain portions of terri- 
tory have a land connection with the 
mainland of the ceded territory, by 
means of dry channels, but, at ordi- 
nary or high water, those channels 
fill up, and are totally separated by 
water from such mainland, so as to 
resemble islands in the river, they are 
nevertheless part of the state formed 
from the ceded territory and included 
in the boundaries thereof rather than 
such islands in the river as are by the 
terms of the cession reserved from 
the ceded territory and the state 
formed therefrom. Handly v. Anth- 
ony, 5 Wheat. (U.-S.) 374, 5 L. Ed. 
113. (6) But if, at the time of ces- 
sion and of admission of the state 
within whose boundaries the river is 
included, there is an island in the 
river which although very close to the 
shore opposite the mainland of such 
state, is yet separated at that time 
from such shore by a part of the 
river, even though it be by a mere 
bayou or lesser channel of the river 
and has the main channel lying on the 
other side of the island, such an is- 
land will be included in the bounda- 
ries of that state within whose 
boundaries the river lies and will lie 
outside the boundaries of that to 
whose mainland it is more nearly ad- 
jacent. Indiana v. Kentucky, 136 U. 
S77 479,10 S-Ct: 1051,7 34 ishidet329. 
(7) The subsequent filling up of the 
bayou, so as to connect the former 
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government,'® acts of admission to the Union,** or 
treaties of the United States regarding international 


island by dry land with the opposite 
shore, does not detach it from the 
state of which it was: originally a 
part or include it within the bounda- 
ries of the state formed from the ter- 
ritory ceded to the low-water mark of 
the river. Indiana v. Kentucky, 136 
U. S, 479, 10 S.Ct. 1051, 34 L. Hd. 329. 
(8) Sand Island, in the Columbia 
River, near its mouth, is, and has 
been since the admission of Oregon as 
a state in 1859, a part of the territory 
of that state. Columbia River Pack- 
érs’ “Assoe. ve 'U..S...-29. F. (2d). 91; Co- 
lumbia River Packers’ Assoc. v. Mc- 
Gowan, 219 F. 365, 134 C.C.A. 461 [rev 
on other grounds 172 F. 991, and aff 
eae $.'°352,'38) S.Ct. 129, 62 . Hd. 


[d] Low-water mark.—(1) If the 
terms of the agreement of cession are 
such that the state formed from the 
ceded territory is bounded by the low- 
water mark of the river, it is the 
annual low-water mark, rather than 
the daily low-water mark at the aver- 
age or ordinary state of the river, 
which is the boundary. Handly v. 
Anthony, 5 Wheat. (U. S.) 374, 5 L. 
Ed. 113. (2) The low-water mark ef- 
fective as a boundary line is to be 
determined by the evidence as to the 
point to which the waters of the river 
have receded at the lowest stage, and 
need not be considered as remaining 
at the line which was the low-water 
mark at the time of the selection and 
establishment of that mark as the 
boundary. Joyce-Watkins Co. v. In- 
dustrial Commn., 325 Ill. 378, 156 N.E. 
346. But see Ware v. Houk, 10 Ohio 
Dec. (Reprint) 724, 25 CincLBul 205 
(where the court refused to charge 
that the low-water mark was the 
lowest point to which the river had 
‘ever been known to recede, or that it 
was the average point to which it had 
receded for a number of years in the 
past as shown by certain records, and 
held that it was a question of fact for 
the jury what was the low-water 
mark). (3) The low-water mark con- 
stituting the boundary between states 
is not, in the absence of a duly au- 
thorized commission or of other 
means of fixing the same, a definitely 
fixed line. Joyce-Watkins Co. v. In- 
dustrial Commission, 325 Ill. 378, 156 
N.E. 346. But see Perks v. Mc- 
Cracken, 169 Ky. 590, 184 S.W. 891 
(such boundary remains just as it 
was at the time of admission to the 
Union of the first of the coterminous 
states, and is not affected by the ac- 
tion of the forces. of nature on the 
river). 


13. See cases infra this note. 

[a] All that portion of bridge 
over: (1) Ohio River at Henderson, 
Ky., lying south of the low-water 


mark on the Indiana shore, lies with- 
in the state of Kentucky and may be 
taxed by Kentucky. Henderson 
Bridge Co. v. Henderson, 173 U. S. 592, 
19 SiCt.. 653, 43 L. Ha. 828. (2). Ohio 
River, lying between the low-water 
mark on the Ohio side and the Ken- 
tucky shore, lies within the state of 
Kentucky and may be taxed by Ken- 
tucky. Louisville Bridge Co. v. Louis- 
ville, 81 Ky. 189, 5 KyL 16, 4738. (3) 
Ohio River at Point Pieasant, W. Va., 
lying southeast of the low-water 
mark on the Ohio shore, lies within 
the State of West Virginia and may 
be taxed by West Virginia. Point 
Pleasant Bridge Co. v. Point Pleasant, 
32 W. Va. 328, 9 S.B, 231. 


[b] .Chattahoochee River bound- 
ary of Georgia.—The boundary be- 


STATES 


tween Alabama and Georgia is held 
to depend on the words in the con- 
tract of cession between the United 
States and Georgia describing the 
boundary of the latter “west of a line 
beginning on the western bank of the 
Chattahoochee River, where the same 
crosses the boundary between the 
United States and Spain, running up 
the said river and along the western 
bank thereof,” and under this grant it 
is held that there is ownership of soil 
and jurisdiction in Georgia in the bed 
of the river Chattahoochee, and the 
western bank of the cession of the 
Chattahoochee River must be .taken 
as the boundary. Alabama vy. Geor- 
gia, 23 How. (U. S.) 505, 16 L. Ea. 
556; Howard v. Ingersoll, 13 How. 
(U. S.) 381, 14 L. Ed. 189 [rev 17 Ala. 
780]; Young v. Harrison, 6 Ga. 132. 


[c] Ohio River boundary of Ohio. 
(1) The’ territorial “limits. ,of athe 
state of Ohio on the side bounded by 
the Ohio River extend as far as to the 
ordinary low-water mark on_the Ohio 
side of the river. Booth v. Shepherd, 
8 Ohio St. 243; Blanchard v. Porter, 
11 Ohio 138; McCullock v. Aten, 2 
Ohio 308; Ware v. Houk, 10 Ohio Dec. 
(Reprint) 724, 25 CincLBul 205; New- 
port, etc., Bridge Co. v. Hamilton 
County, 8 Ohio Dec. (Reprint) 564, 9 
CincLBul 16; Point Pleasant Bridge 
Go. v. Point Pleasant, 32 W. Va. 328, 
9 S.E> 231; Com. v. Garner, 3 Gratt. 
(44 Va.) 624. (2) If, in fact, land in 
the Ohio River is an island and un- 
connected with the mainland by land 
even when the river is at the low- 
water mark, it does not belong to 
Ohio. Ware v. Houk, supra. 


[d] Ohio River boundary of Ken- 
tucky.—The territorial jurisdiction of 
Kentucky extends to the low-water 
mark on the northwestern side of the 
Ohio under the act of cession by Vir- 
ginia to the United States of the 
Northwest Territory. Nicoulin  v. 
O’Brien, 248 U. S..113, 39 S.Ct. 23, 63 
L. Ed. 155 [aff 172 Ky. 473, 189 S.W. 
724]; Henderson Bridge Co. v. Hen- 
derson, 173 U. S. 592, 19 S.Ct. 553, 43 
L. Ed. 823; Indiana v. Kentucky, 136 
U. S. 479, 10 S.Ct. 1051, 34 L. Ed. 329; 
Handly v. Anthony, 5 Wheat. (U. S.) 
374, 5 L. Ed. 118; Joyce-Watkins Co. 
Vv. Industrial yCommn.) 325 21.378, 
156 N.E. 346; Memphis, ete., Packet 
Co. v. Pikey, 142 Ind. 304, 40 N.E. 527; 
Welsh v. State, 126 Ind. 71, 25 N.E. 
883, 9 L.R.A. 664; Perks v. McCracken, 
169 Ky. 590, 184 S.W. 891: Meyler v. 
Wedding, 107 Ky. 310, 53 S.W. 809, 21 
KyL 1006, 92 AmSR 347 [rev on other 
grounds 192 U. S. 578, 24 S.Ct. 322, 48 
L. Ed. 570, 66 L.-R.A. 833]; Louisville 
Bridge Co. v. Louisville, 81 Ky. 189, 5 
KyL 16, 478; McFall v. Com., 2 Mete. 
(Ky.) 394; McFarland v. McKnight, 6 
B. Mon. (Ky.) 500. See Church vy. 
Chambers, 3 Dana (Ky.) 274 (the 
whole of the Ohio River bordering 
Kentucky, from shore to shore, is 
within the boundaries of Kentucky); 
Fleming v. Kenney, 4 J. J.. Marsh 
(Ky.) 155 (recognizing the rule that 
Virginia, by the cession, retained, and 
Kentucky, as her successor, posses- 
ses, the territory to the low-water 
mark north bank of the Ohio River as 
included within her boundaries). 


14. See cases infra this note. 


[a] Columbia River boundary be- 
tween Washington and Oregon.—(1) 
The middle of the north ship channel 
of the Columbia River was described 
as the boundary between Oregon and 
Washington in Act Febr. 14, 1859 ec 
33 (11 U. S. St. at. L. 383), and, being 


boundaries,!®> or any operative abandonment by the 
United States to a state of portions of land not 


J 


thus specifically designated as the 
boundary, that particular channel and 
not the main channel, is the boundary 
of those states, the act in question be- 
ing sufficient to alter the general rule 
of law whereby the main channel is 
ordinarily looked to. Washington v. 
Oregon, 214 U. S. 205, 29 S.Ct. 631, 53 
L. Ed. 969; Washington v. Oregon, 
211 -U. Sot, 2950S, Ct. 4g, “ber sb eds 
118; Columbia River Packers’ Assoc. 
v. McGowan, 219 F. 365, 134 C.C.A. 
461 [rev on other grounds 172 F. 991, 
and aff 245 U.S. 352, 38 S.Ct. 129, 62 
L. Ed. 342]. (2) Desdemona Sands 
and Snag Island are within the terri- 
torial limits of the state of Oregon, 
its northern boundary being described 
as a point due west and opposite the 
middle of the north ship channel of 
the Columbia River, thence easterly 
to and up the middle channel of such 
river, and, where it is divided by is- 
lands, up the middle of the widest 
channel. Washington v. Oregon, 214 
U-3S5205; 29 S:Ct637 53 Md 969" 


15. See eases infra this note. 


[a] Red River boundary of Texas. 
—(1) That the southern bank of the 
Red River and not the thread of the 
stream is the Texas-Arkansas bound- 
ary has been held to be shown by the 
Spanish-American treaty (8 U. S. St. 
at L. 252 et seq), making the Red 
River a boundary, and providing that 
the river and all the islands therein 
should belong to the United States; 
by the Mexican-American treaty of 
18285 ¢8-U. S.vSt) atnbast2)3> by Act 
Congr. June 16, 1836; by the Arkan- 
sas constitution of 1836, and subse- 
quent constitutions; by an act 
passed by the congress of Texas in 
1836 (Laws of the Republic (1836) 
133), recognizing the same boundary; 
and by the act of congress passed in 
1845 (Act March 1, 1845 [5 U.S. St. at 
L. 797]), admitting Texas and de- 
scribing its territory as being that 
belonging to the republic of Texas. 


De Loney v. State, 88 Ark. 311, 115: 


S.W. 138. (2) However, in Texas, the 
contrary holding, under the same 
terms of the various treaties and acts 
of, and respecting, Texas, above set 
forth, was reached with respect to the 
Red River boundary between Texas 
and the then Indian Territory, and it 
was held that the general rule applied 
that the middle of the river was the 
boundary of the state. Parsons v. 
Hunt, 98 Tex. 420, 84 S.W. 644; Spears 
v. State, 8 Tex. App. 467. (3) This 
latter view has been rejected by the 
United States supreme court, how- 
ever, and the rule established that the 
Red River boundary of Texas follows 
the south bank of that river, instead 
of the mid-channel (Oklahoma v. Tex- 


as, 261 U.S. 340, 43 S.Ct. 379; 67° I: 
Ed. 687; Oklahoma y. Texas, 260 U. 
S: +606, 43, S'Cti 221,67 -L. (Eat @oR- 


Oklahoma v. Texas, 258 U. S. 574, 42 
S.Ct. 587, 66 L. Ed. 771; Oklahoma v. 
Texas, 256 U. S. 70, 41 S.Ct. 420, 65 
L. Ed. 831; Oklahoma v. Texas, 256 
U. S. 608, 41 S.Ct. 539, 65 Le Ed. 1117; 
Un SS: ve Dexas 162) Ue Sea eens 
725, 40 L. Ed. 867; Boswell v. State, 
19 Okl. Cr, 448, 200 P. 256; Keeter v. 
State, 19 Okl. Cr. 35, 196 P. 970 [last 
two of which to same effect]. See 


Jentho v. State, 19 Okl. Cr. 434, 200 P. | 


251 [the south boundary line of the 
state of Oklahoma is at the south or 
right bank of the Red River]), (4) as 
to the entire course of the Red River 
where it marks the boundary between 
the territory owned by the United 
States, and that of Texas, at the time 
of the treaty of 1819 with Spain 
(Oklahoma v. Texas, 256 U. S. 70, 41 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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-_ where there are no islands is the mid- 


§§ 26-27] 


originally within that state’s borders as determined 
by the general rules as to river boundaries,'® prevail 
where such exist. In like manner, a boundary river 
may be removed from the operation of the ordinary 
rules of law as to the effect of the processes of ero- 
sion or avulsion,'? and as to the middle of the nav- 
igable channel constituting the center of the river.18 


[§ 27] b. Lakes, Seas, and Oceans. 
dering on the sea may, it has been held, in the exer- 
cise of its sovereignty, extend its own borders for 
the distanee of one marine league from low water 
mark, and if that is done the region so annexed is 


S.Ct. 420, 65 L. Ed. 831); (5) and this 
is true, although the treaty did not 
mention the bank of that river as it 
did in the case of two other boundary 
rivers specified in the same treaty 
(Oklahoma v. Texas, 260 U.S. 606, 43 
S.Ct. 221, 67 L. Ed. 428). 


~ 16. See cases infra this note. 


[a] Rule applied.—Where an is- 
land created by avulsion between the 
dates of admission of two states, and 
by definition excluded from _ the 
boundaries of each as of the time of 
admission, was treated by one of the 
states as lying within its boundaries, 
and where the constitution of the 
state this acting, as amended, provid- 
ed that its boundaries should be those 
as of the time of admission “‘or that 
may hereafter be acquired . . al- 
though - not included in the 
boundaries hereinbefore designated,” 
and where, by her subsequent acts 
and acquiescence, the United States, 
owner of the island after the admis- 
sion of both states, abandoned and 
surrendered her rights therein to the 
state assuming to exercise dominion 
over the island, the conduct of the 
United States in abandoning, and of 
the state in acting in, such island, op- 
erated as an inclusion of the island in 
question within the boundaries of 
such state. Laxon v. State, 126 Tenn. 
302, 148 S.W. 1059; Moss v. Gibbs, 10 
Heisk. (Tenn.) 283. 


17. See cases infra this note. 
[a] Constitution of New Mexico 
and the act admitting that state to 


the Union having fixed the middle of 
the Rio Grande as it was on Septem- 


ber 9, 1850, as the boundary between |. 


New Mexico and Texas, the fixed line 
of the position of the mid channel at 
that time is the state boundary ir- 
respective of accretions and avul- 
sions. New Mexico v. Texas, 275 U. 
S. 279, 48 S.Ct. 126, 72 L. Ed. 280 [mod 
276 U. S. 558, 48 S.Ct. 344, 72 L. Ed. 
699]; Crawford v. White (Tex. Civ. 
App.) 25 S.W.(2d) 629 [cert den 283 
U. S. 823, 51 S.Ct. 346, 75 L. Ed. 1437]. 


18. See cases infra this note. 


[a] Chattahoochee River bound- 
ary of Georgia.—The middle of the 


- Chattahoochee River, under the terms 


of the treaty of Sept. 3, 1783 with 
Great Britain, is the boundary be- 
tween Georgia and Florida from the 
parallel of latitude 31 S. to the junc- 
tion of that river and the Flint River, 
and all the west half of the river 
south of that parallel lies in the state 
of Florida. Florida Gravel Co. v. 
Capital .City Sand, ete., Co., 170 Ga. 
855, 154 S.H. 255. 


[b] Under Beaufort Convention of 


_-1787, between Georgia and South 


Carolina (1) specifying the most 
northern branch or stream of the 


Savannah and Tugalo rivers as the 


boundary, the boundary at _ points 


dle line of the stream at its ordinary 
stage, without regard to the channel 
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A state bor- 


of navigation, under the general rule 
applicable where the navigable chan- 
nel is not involved, and not the low- 
water mark on the Georgia side of the 
stream (Georgia v. South Carolina, 
aot Us. S. 5163) 42, S.Ct: 178, 66, L.Ed. 
347); (2) and at points where there 
are islands in the boundary streams 
it is a line midway between the is- 
land bank and the South Carolina 
bank when the water is at its ordi- 
nary stage, although the stream be- 
tween the island and the, South Caro- 
lina shore be narrow and shallow and 
insignificant in comparison with the 
adjacent parts of the river (Georgia 
v. South Carolina, supra), (3) the pro- 
visions of article two of the conven- 
tion, it is held, taking the stream out 
of the doctrine fixing the boundary at 
the thalweg or middle of the main 
navigable channel (Georgia v. South 
Carolina, supra). 


19. Manchester v. Massachusetts, 
13970, S52284,52.64,. 11 SiCt. 559.35. Ju. 
Ed, 159 [aff 152 Mass. 230, 25 N.E. 
113, 23 AmSR 820, 9 L.R-A. 236]; U. 
S. v. Newark Meadows Impr. Co., 173 
F. 426; In re Humboldt Lumber 
Manufacturers’ Assoc., 60 F. 428 [aff 
Coe ee oO LO OL CAL NAST) 46 aR. 
264]; State v. Pollock, 136 Wash. 25, 
239 P. 8. See Bosarge v. State, 23 
Ala. App. 18, 121 So. 427 [cert den 
219 Ala. 154, 121 So. 428, and 280 U. 
S.5638, 50 nS: Cty 26; 741.) Wd. 621] 
(holding that the state’s boundary 
extended to the coastline of certain 
sea islands, as defined by the legisla- 
ture, but that the waters of the sea 
for a marine league beyond were “wa- 
ters subject to the territorial juris- 
diction of said state’’). 


“Within what are generally recog- 
nized as the territorial limits of 
States by the law of nations, a State 
ean define its boundaries on the sea.” 
Manchester v. Massachusetts, supra. 


[a] Instruments held not prohibi- 
tive of extension.—Under Const. art 
24, defining boundaries of state to in- 
clude on west one marine league of 
Pacific Ocean, jurisdiction and domin- 
ion of the state extends to the three- 
mile limit offshore, regardless of Or. 
L. (18438-1849) p 72, defining western 
boundary line of territory of Oregon 
as coast of Pacific Ocean; Act Cong. 
Aug. 14, 1848, establishing same terri- 
tory as territory of Oregon; Organic 
Act of territory of Washington, divid- 
ing territories of Washington and Ore- 
gon, and Enabling Act passed by Con- 
gress in 1889, establishing the then 
existing territory of Washington as 
present state. State v. Pollock, 136 
Wash. 25, 289 P. 8. 


20. Ex p. Marincovich, 48 Cal. 
App. 474, 192 P. 156. See Ocean In- 
dustries, Inc. v. Super. Ct., 200 Cal. 
235, 252 P. 722 (holding the boundary 
of California along the Pacific Ocean 
to extend three nautical miles into 
the sea, from the line made by the 
coast, and also from the outer margin 
of inclosed bays and indentations in 
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as much a portion of the state as any other part of 
its territory;1® and, even in the absence of any ex- 
press extension, the boundaries of a state have been 
held, on general principles of international law, to 
include the waters within a league of the coast, in 
the absence of any direct limitation or-execlusion of 
such waters,?° which rule has been held to apply, not 
only to the mainland of the state, but to islands form- 
ing a part of it.?? 
nizing the validity of an even more extensive de- 
seription of boundaries as to indentations in the 
coast line of a state, such as bays,?? and also as to 


Indeed, there is authority recog- 


the coast line). 


“There is no belt of land under the 
sea adjacent to the coast which is 
the property of the United States and 
not the property of the states.” Com. 
v. Manchester, 152 Mass. 230, 25 N.E. 
113, 116, 23 AmSR 820, 9 L.R.A. 236 
[aft.139 U. S. 240, 11 S.Ct. 559, 85. Li. 
Ed. 159]. 


[a] Customary law of boundaries 
respecting English counties (1) does 
not control in the determination of 
the boundaries of states (Manchester 
v. Massachusetts, 139 U. S. : 
S.Ct. 559, 35 L. Ed. 159 [aff 152 Mass, 
230, 25 N.E. 113, 238 AmSR °820, 9 
L.R.A. 236]), (2) which, as to bounda- 
ries, follow the rules applicable to in- 
dependent nations (Humboldt Lumber 
Manufacturers’ Assoc. v. Christopher- 
son, 73 F. 239, 19 C.C.A. 481, 46 L.R.A. 
264 [aff 60 F. 428]; Manchester v- 
Massachusetts, supra). 


21. Exp. Marincovich, 48 Cal. App. 
474, 192 P. 156; Suttori v. Peckham, 
48 Cal. App. 88, 191 P. 960. 


[a] Provision held not to be limi- 
tation.—In view of the canon of con- 
struction that laws in derogation of 
sovereignty should. be construed 
strictly in favor of the state, and not 
be permitted to divest the state of 
any of its prerogatives unless the in- 
tention to do so is clearly expressed, 
a constitutional provision (Const. art 
21) is not to be construed as exclud- 
ing from the state’s boundaries, and 
so from its jurisdiction, the three- 
mile belt of water around each of its 
offshore islands, merely because, aft- 
er giving its boundaries as extending 
three miles into the ocean, it adds 
merely, “also inciuding all the is- 
lands, harbors, and bays along and 
adjacent to the coast,’”’ without say- 
ing anything as to the waters around 
the islands. Ex p. Marincovich, 48 
Cal. App. 474, 192 P. 156. 


22. See cases infra this note. 


[a] Bay of Monterey, although 
having headlands approximately 
eighteen miles apart and a depth of 
nine miles and a maximum width of 
twenty-two, is wholly included with- 
in the boundaries of California, in 
view of the early history of the re- 
gion, the undisputed exercise of state 
jurisdiction therein, and the physical 
configuration of the-bay, taken in con- 
nection with the constitutions and 
legislation of the state... Ocean Indus- 
tries, Inc. v. Santa Cruz County Super. 
Ct., 200 Cal. 235; 252 P. 722. 


[b] Buzzard’s Bay, which is over 
one but less than two leagues across 
between the headlands, widening out 
to a considerably greater distance at 
its point of maximum width, and is 
enclosed wholly within land forming 
a part of the state of Massachusetts, 
is within the boundaries of that state. 
Manchester v. Massachusetts, 139 U. 
S223 45.11 5S:Ctr559 2 36rd. 6109. Patt 
152 Mass. 230, 25 N.E. 113, 28 AmSR 
820,9 L.R.A. 236]. 
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the whole coastline generally where expressly so 
provided by the constitution of the state as adopt- 
ed and approved at the time of admission to the 
State boundaries along or through lakes 
are frequently fixed by the provisions of particular 
agreements,2! and by acts of admission to the Un- 
Definition of a state’s boundaries by refer- 
ence to its coast has been held to refer to the coast 
The rule that the middle of the 
channel is the dividing line, as recognized and de- 
clared in connection with river boundaries,’ also 
applies to arms of the sea or of a lake, such as sounds, 


Union.” 


7on,7” 


of the whole state.?° 


23. See cases infra this note. 


[a] Florida boundary having been 
extended by the constitution of that 
state to a distance three leagues from 
the coast, that state possessed sover- 
eignty and jurisdiction of the waters 
adjoining her borders for that dis- 
tance. Lipscomb v. Kaloroukas, 133 


So. 107; Lipscomb v. Kaloroukas, 133 | 


So. 104. 


[b] Louisiana boundary, by vir- 
tue of the constitution of that state 
at the time of admission and the act 
of congress admitting it to the Union, 
extended three leagues out toward 
the gulf. Louisiana v. Mississippi, 
20250. S.1). 26 S:Ct.. 408,50 to. Wd.c913. 


[ec] Mississippi: boundary, under 
the act for the admission of that state 
to the Union, and the constitution 
adopted in pursuance thereof, in- 
cludes all the islands for six leagues 
distance from the coast into the Gulf 
of Mexico, save as some of them had 
previously been included in another 
state. Louisiana v. Mississippi, 202 
Wess, 26 55.6t,.. 408) 50. Hd 913. 


24. See cases infra this note. 


[a] Lake Erie boundary of Ohio 
is, by virtue of the Treaty of 1783 
with Great Britain, and of the act of 
admission to the Union, the line 
through the middle of the lake form- 
ing the international boundary be- 
tween the United States and Canada. 
Edson v. Crangle, 62 Ohio St. 49, 56 
N.E. 647. 


[b] Lake Huron boundary of 
Michigan is, by virtue of the Treaty 
of 1783 with Great Britain, and of 
the act of admission to the Union, the 
line through the middle of the lake 
forming the international boundary 
between the United States and Can- 
ada. Chicago Transit Co. v. Camp- 
bell, 110 Ill. App. 366. 


25. See cases supra note 24. 


[a] Lake Michigan boundary of 
Wisconsin is, by virtue of the act of 
Aug. 6, 1846 admitting that state to 
the Union [9 St. p56], a line from 
the northeast, corner of ‘the state of 
Illinois to the Michigan boundary 
line in the middle of the lake and 
thence north along that line through 
the middle of the lake. Bigelow v. 
Nickerson: 70" E118, 1% C.ClAS 1530 
L.R.A. 336 [aff 62 F. 900]. 


26. Louisiana v. Mississippi, 
U.S. 1, 26 S.Ct. 408, 50 L. Ed. 913. 


[a] Rule applied.—The boundary 
line of Louisiana, defined as ‘includ- 
ing all islands within three leagues 
of the coast” applied not only to the 
coast fronting south from the state 
along the Gulf of Mexico, but also to 
the peninsula of St. Bernard, formed 
by the delta of the Mississippi, and 
fronting east on said gulf, and the 
islands within the specified distance 
were included in the boundary thus 
laid down. Louisiana v. Mississippi, 
202 U. S. 1,26 S.Ct. 408, 50 L. Ed. 918. 


202 
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[b] “Near the sea-shore” in the 
Warwick patent of March 19, 1631, for 
Connecticut, means ‘along the sea 
shore.” Keyser v. Coe, 14 F. Cas. No. 
7,550, 9 Blatchf. 32. 


27. See supra § 25. 

28. Louisiana v. Mississippi, 202 
US: 126 S.Ct. =408, (50) le Eid. 913% 
Whiteside v. Norton, 205 F. 5, 123 


C.C.A. 313, 45 L.R.A.N.S. 112 [mod 188 
F. 356]. See Corfield v. Coryell, 6 
F. Cas. No. 8,230, 4 Wash. C. C. 371 
(intimating that such is the rule as 
to Delaware Bay between New Jersey 
and Delaware, neither state having 
been granted that body of water 
while a colony and both having claims 
based upon appropriation at the time 
of the Revolution); Keyser v. Coe, 
428. Cas. No. 73550, -9° Blatcht£. 32 
(holding that the islands on the 
northerly side of Long Island Sound, 
near to Connecticut, are within the 
boundaries of that state). 


[a] Mississippi Sound.—The bound- 
ary line south of the state of Mis- 
sissippi and north of the southeast 
portion of the state of Louisiana, and 
Separating those two states in the 
waters of Lake Borgne, is the deep 
water channel sailing line emerging 
from the most eastern mouth of the 
Pearl River into Lake Borgne, and ex- 
tending through the northeast corner 
of Lake Borgne, north of Half Moon 
or Grand Island, thence east and 
south through Mississippi Sound, 
through South Pass between Cat Is- 
land and Isle a Pitre to the Gulf of 
Mexico. Louisiana v. Mississippi, 202 
U. S..1, 26 S:Ct. 408, 50 li. Ed.-913- 


[b] Long Ysland Sound.—(1) Be- 
ing an inclosed narrow arm of the 
sea, Long Island Sound throughout 
its length belongs to the states en- 
closing it, if not under their Colonial 
charters then by virtue of the success- 
ful consummation of the Revolution, 
the New York and Connecticut line, 
running through the sound where it 
lies between those states, and New 
York having the whole sound within 
its territorial domain at the western 
end, after it passes the westernmost 
point of the Connecticut shore (Mah- 
ler v. Norwich, ete., Transp. Co., 35 
N. Y. 352 [rev 45 Barb. 226, 30 HowPr 
237]. But see The Blizabeth, 8 F. 
Cas. No. 4,852, 1 Paine 10 [holding 
that Long Island Sound, not having 
been granted under the colonial char- 
ters either of New York or of Connect- 
icut did not, as to any of its waters, 
form any part of either of the adjoin- 
ing states of New York or Connecti- 
eut]), (2) and the islands therein are 
within the territorial limits of New 
York or of Connecticut respectively 
as they are adjacent to, and within 
the waters of, the sound included in 
the one or the other state (Keyser y. 
eee 14 F. Cas. No. 7,750, 9 Blatchf, 
32). 


29. Mahler Vv. Norwich, ete., 
Transp. Co., 35 N. Y. 352 [rev 45 Barb. 


Vin Oe ae, Yee 
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bays, straits, gulfs, and estuaries lying between 
states,2° and if such an arm of the sea extends for 
part of its length between two states, and for another 
part of its length separates tracts of land wholly 
within the territorial limits of one of those states, 
the latter portion is.included within the boundaries 
of the state by whose land it is thus inclosed.?° 


[§ 28] ¢. Effect of Avulsion and Accretion.*° 
Where the course of a river forming a boundary is 
suddenly changed by avulsion or similar process, the 
boundary remains fixed by the original channel, al- 
though the stream may no longer flow therein ;** 


226, 30 HowPr 237]. 


[a] Long Island Sound, at its 
western end, beyond the terminus of 
the state of Connecticut, as it lies, 
between parts of the state of New 
York, is part of the territory of the 
latter. Mahler v. Norwich,  etce., 
Transp. Co., 35 N. Y. 352 [rev 45 Barb. 
226, 30 HowPr 237]. 


30. Effect of avulsion or accretion 
on status of islands see infra § 29 
text and note 40. 


31. U. S.—Louisiana v. Mississip- 
pi, 28270, ‘Ss 458% 51S: Ce Lot eao eas 
Ed. 459; Oklahoma v. Texas, 261 U. 
S. 340, 43 S.Ct. 379, 67 L. Ed. 687; 
Oklahoma v. Texas, 260 U. S. 606, 43 
S.Ct. 221, 67 L. Ed. 428; Arkansas v. 
Mississippi, 250 U. S. 39, 39 S.Ct. 422, 
63 L. Ed. 832; Cissna v. Tennessee, 
246 U. S. 289, 38 S.Ct. 306, 62 L. Hd. 
720; Arkansas v. Tennessee, 246 U. S. 
158, 38 S.Ct. 301, 62 L. Ed. 638, LRA 
1918D 258; Missouri v. Nebrasxa, 196 
WU Sa 2357 2505.00. #ho 5) 49 ie aad ome 
LOT Ue Se 518) 2548: Ct 580-49 ered 
881; Nebraska v. Iowa, 143 U. S. 359, 
12 S.Ct. 396, 36 L. Ed. 186; Indiana 
v. Kentucky, 136 U. S. 479,.10 S.Ct. 
1051, 34 L. Ed. 329; Missouri v. Ken- 
tueky,, 145 Wail 3955, 20) a idaaienee 
Veatch v. White, 23 F.(2d) 69; Davis 
v. Anderson-Tully Co., 252 F. 681, 164 


C.C.A. 521; Wineman y. Reeves, 245 
F. 254, 157 C.C.A. 446; Whiteside v. 
Norton, 205 F.°5, 123 €.€:Aj 383045 
L.R-ALN-S: 112) Bimiod, 0183/9 Fis 6ie 
Stockley v. Cissna, 119 F. 812, 56 
C.C.A. 3.24, 

Ark.—Kissell v. Stevens, 164 Ark. 


195, 261 S.W. 299; De Loney v. State, 
88 Ark. 311, 115 S.W. 138. See Cessill 
v. State, 40 Ark. 501 (dictum to the 
same effect). 


Ill. Joyce-Watkins Co. v. Indus- 
trial Commn., 325 Ill. 378, 156 N.E. 
346;. Bellefontaine Impr. Co. v. Nied- 
ringhaus, 181 Ill. 426, 55 N.E. 184, 72 
AmSR 269; Buttenuth v. St. Louis 
Bridge Co., 123 Ill. 585, 17 N.E. 439; 
5 AmSR 545. 


Iowa.—Bigelow v. MHerrink, 200 
Iowa 830, 205 N.W. 531; Kitteridge v. 
Ritter, 172 Iowa 55, 151 N.W. 1097; 
Coulthard v. McIntosh, 143 Iowa 389, 
122 N.W. 233. 


Kan.—Fowler v. Wood, 78 Kan. 511, 
85 P. 763, 117 AmSR 534, 6 L.R.A.N.S, 
162; McBride v. Steinweden, 72 Kan. 
508, 838 P. 822. 


Miss.—Hill City Compress Co. v. 
West Kentucky Coal Co., 155 Miss. 
55, 122 So. 747. 


Mo.—State v. Huffman, 318 Mo. 991, 
2 S.W.(2d) 582; Rees v. McDaniel, 
115 Mo. 145, 21 S.W. 913; State vy. 
Keane, 84 Mo. App. 127; Cooley v. 
Golden, 52 Mo. App. 229 [aff 117 Mo, 
337 23 S.-W. 100, 21 _L.R.A. 300]. 


Neb.—O’Connor v. Petty, 95 Neb. 
727, 146 N.W. 947; Rober v. Michel- 
sen, 82 Neb. 48, 116 N.W. 949; Hol- 
brook v. Moore, 4 Neb. 487. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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but where the course of the river is gradually chang- 
ed by accretion, reliction, or degradation of its banks, 


Tenn.—Stockley v. Cissna, 119 Tenn. 
135, 104 S.W. 792; State v. Muncie 
Pulp Co., 119 Tenn. 47, 104 S.W. 437; 
Moss vy. Gibbs, 10 Heisk. 283. See 
axon y. State, 126 Tenn. 302, 148 
S.W. 1059 (recognizing the rule). 


Tex.—Southwestern Portland Ce- 
ment Co. v. Kezer, (Civ. App.) 174 
S.W. 661; Denny v. Cotton, 3 Tex. 
Civ. App. 634, 22 S.W. 122; Collins 
v. State, 3 Tex. App. 323, 30 AmR 142. 
See Rodriguez v. Hernandez, 35 Tex. 
Civ. App. 78, 79 S.W. 348 (private 
property on the Rio Grande was not 
altered as to boundaries by an avul- 
Sion and, whatever the presumptions 
indulged in as to the effect of the 
avulsion on the state boundaries, they 
were not conclusive on the property 
rights of the parties concerned). 


Vt.—State v. Young, 46 Vt. 565. 


See James v. State, 10 Ga. App. 13, 
72 S.E. 600 (recognizing the rule). 


“Avulsion has no effect on bound- 
ary, but leaves it in the centre of the 
old channel.” Nebraska v. Iowa, 143 
U.S. 359, 361, 12 S.Ct. 396, 36 L. Ed. 
186 [quot Missouri v. Nebraska, 196 
WEES esos S. Cte 15b.1b 7 497 a. Wad: 
Sia, bots S, 0570, 25 S.Ct. 580,749) L. 
Ed. 881; McBride v. Steinweden, 72 
Wane. 508; 53, (83. P., S227. State vs 
Hoffman, 318 Mo. 991, 2 S.W.(2d) 582, 
583; State v. Muncie Pulp Co., 119 
Tenn. 47, 104 S.W. 437, 452; South- 
western Portland Cement Co. v. Kez- 
eS Civse App.) LT “Sows 664; 


“Tf, from storm or flood or-other 
known violent natural cause, there be 
a sudden, visible irruption of the wa- 
ter, whereby the lands upon one side 
are degraded or submerged or a new 
channel is cut for the stream, the 
boundary remains stationary at its 
former location.” Fowler v. Wood, 
73 Kan. 511, 85 P. 763, 767, 117 AmSR 
534, 6 L.R.A.N.S. 162. 


[a] Determining test of boundary 
in such a case is the location of that 
part of the river determinative of the 
boundary of the state as such part ex- 
isted prior to the avulsion or cut-off. 
Arkansas v. Mississippi, 250 U. S. 39, 
39 S.Ct. 422, 63 L. Hd. 832; De Loney 
Wenstake, ose -Arks sly 205 “SOW. 1383 
State v. Muncie Pulp Co., 119 Tenn. 
47, 104 S.W. 437. 


[b] Avulsion intermediate admis- 
sion of adjoining states.—Where, at 
the time of admission, a river formed 
the western boundary of a state, and 
subsequently by avulsion part of the 
opposite shore was cut off and made 
into an island, the main channel fol- 
lowing a new course to the west of 
such island, and where still later an- 
other state was erected and admitted 
on the opposite side of the river with 
its eastern boundary defined as the 
middle of the main channel of the 


river, the boundary of each state was 
_ the middle of the main channel as it 


existed at their respective dates of 
admission into the Union, and the is- 
Jand erected by avulsion inthe in- 
terim was not, on the facts then ex- 
isting, included within the bounda- 
ries of either state. Moss v. Gibbs, 10 
Heisk. (Tenn.) 283. 


[ec] Whatever changes may occur 
in channel after avulsion do not affect 
the boundary of the states thereafter, 
the centre line of the old channel 
forming a fixed and unvarying bound- 
ary, unless the waters of the river 
return to their former bed. Nebras- 


ka v. lowa, 143 U. S. 359, 12 S.Ct. 396, 


26 L. Ed. 186; Wineman v. Reeves, 
245 EF. 254, 157 C.C.A. 446. 


STATES 


[d] Accretion after avulsion.—(1) 
Where avulsion occurs, the river leav- 
ing its former main channel to seek 
another, and in course of time the 
abandoned channel fills up and be- 
comes dry land, the process has been 
held not within the principle of ac- 
cretion, and the state boundaries not 
affected by the time at which the dry 
land is built up and added on to the 
mainland on either side of the middle 
of the abandoned channel, but that 
centre, as it was established at the 
time of the avulsion, has been held to 
remain the boundary regardless of 
the manner of emergence of the land 
by which it is eventually filled up 
(Cissna v. Tennessee, 246 U. S. 289, 
38 S.Ct. 306, 62 L. Ed. 720; Wineman 
v. Reeves, 245 F. 254, 157 C.C.A. 446; 
State v. Muncie Pulp Co., 119 Tenn. 
47, 104 S.W. 4387), (2) the circum- 
stance that, after the change of chan- 
nel was effected, the old bed was still 
under water, being insufficient to pre- 
vent or delay the transformation of 
the former middle line of the channel 
from a shifting to a fixed boundary 
(Wineman v. Reeves, supra); (3) but 
this principle of an avulsion putting 
an end to the processes of accretion 
has been said to be applicable only 
when and after the former channel, 
following the avulsion, becomes stag- 
nant (Arkansas v. Tennessee, 246 U. 


Sie 158), 38a S.Cb 8301,. 62 Le Ed. 636, 
LRAI918D_ 258). (4). As to such 
gradual . filling up of a_ stagnant 


stream bed, that is not to be treated 
as an accretion to the shores but as 
an ultimate effect of the avulsion 
(Arkansas v. Tennessee, supra), (5) 
but, as long as that channel remains 
a running stream, the boundary 
marked by it, it is said, is still sub- 
ject to be changed by erosion and ac- 
eee (Arkansas v. Tennessee, su- 
pra). 


[e] Rule applied.—(1) The Missis- 
sippi river in 1876 cut for itself a new 
channel across Devil’s Elbow, Ten- 
nessee; the change of channel was 
sudden and violent, occurring in less 
than two days, and the course of the 
river was shortened nearly twenty 
miles, nearly two thousand acres of 
cultivated land being occupied by the 
new bed and the old channel entirely 
abandoned, and the new channel 
called ‘“‘Centennial Cut-Off,” was of 
the usual width of the river; this was 
held to be an avulsion, and hence it 
did not change the boundary line be- 
tween the state of Tennéssee and Ar- 
kansas which remains where it was 
originally fixed, in the middle of the 
abandoned channel. Cissna v. Tennes- 
see, 246 U. S. 289, 38 S.Ct. 306, 62 L. 
Ed. 720; Arkansas v. Tennessee, 246 
U. S:158, 38-S.Ct. 301, 62 L. Ed. 638, 
LRAI1918D 258, 247 U. S. 461, 38 S.Ct. 
557, 62 L. Ed. 1213, 269 U.S. 152, 46 
S.Ct. 31, 70 L. Ed. 206; Stockley v. 
Cissna, 119 F. 812, 56 C.C.A. 324; 
Stockley v. Cissna, 119 Tenn. 135, 104 
S.W. 792; State v. Muncie Pulp Co., 
119 Tenn. 47, 104 S.W. 487. (2) The 
change in the course of Missouri river 
in\1877 near Omaha is a case of avul- 
sion and not accretion, and does not 
affect the boundary between Nebras- 
ka and Iowa. Nebraska v. Iowa, 143 
U. S. 359, 12 S.Ct. 396, 36 L. Ed. 186. 
(3) The change in the course of the 
Missouri river near McKissick’s Is- 
jand between Nemaha County, Ne- 
braska, and Atchison County, Missou- 
ri, on July 5th, 1867, was_ brought 
about by avulsion and the boundary 
there remained fixed at the middle of 
the old channel. Missouri v. Ne- 
braska, 196 U. S. 28, 25 S.Ct. 155, 49 
Py Has si2) 19% WSS, 25 8.Cts 580, 
49 L. Ed. 881. (4) The change in 
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the boundary is determined by the river as it runs, 
and gradual accessions of territory by accretion or 


channel of the Mississippi river be- 
tween Mississippi and Arkansas, near 
Friar’s Point, resulting in the crea- 
tion of Horseshoe Island, in 1842 or 
1848, was an avulsion and did not 
change the boundaries of those states. 
Arkansas v. Mississippi, 250 U. S. 39, 
39 S§.Ct. 422, 63 L. Ed. 832. (5) The 
alteration in the slough on Puget Is- 
land, in the Columbia river between 
Oregon and. Washington, between the 
main body of the island and that part 
of it known as Coffee Island, by a 
freshet in 1894, so as to make of the 
former a navigable channel was an 
avulsion and did not change the state 
boundary which remained in the cen- 
ter of the channel in which it had 
been prior to the change. Veatch v. 
White, 23 F.(2d) 69. (6) The change 
of the channel of the Mississippi be- 
tween that state and Arkansas, oppo- 
site Tunica County, Mississippi, in 
1869, in deserting the channel around 
Walnut Bend and forcing a new one 
through Bordeaux Chute, which was 
visible and violent and so sudden that 
boats which had gone downstream by 
the one channel returned upstream by 
the other, was an avulsion and did not 
affect the boundary of the states as 
defined by the center of the former 
navigable channel. Wineman = v. 
Reeves, 245 F. 254, 157 C.C.A. 446. 
Contra Davis v. Anderson-Tully Co., 
252 F. 681, 164 C.C.A. 521. 


[f] Diversion of river.—(1) Where, 
by human effort, the course of a river 
forming a state boundary is turned 
aside, and made to flow in a new main 
channel different from its original 
One, such an artificial alteration is in- 
operative to change the boundary. 
which remains where it was at and 
before the diversion (Whiteside v. 
Norton, 9205 E..5, 123° C.C.A. 313, 45 
L.R.A.N.S. 112 [mod 188 F.. 356]; 
James v. State, 10 Ga. App. 13, 72 S.E. 
600; Southwestern Portland Cement 
Co. v. Kezer, (Tex. Civ. App.) 174 
S.W. 661; State v. Young, 46 Vt. 565: 
State v. Bowen, 149 Wis. 203, 135 
N.W. 494, 39 L.R.A.N.S. 200), (2) such 
a diversion being analogous to a 
change caused by avulsion and not 
by accretion (Whiteside v. Norton, 
205 F. 5, 123 C.C.A. 313, 45 L.R.A.N.S. 
112 [mod 188 F. 356]; James v. State, 
10 Ga. App. 13, 72 S.E. 600), (3) and 
the fact that the alteration is by acts 
of the federal government, under the 
provisions of U. S. Const. art 1 § 8 
par 3, giving the federal government 
control of navigable rivers between 
states, does not alter the rule, such 
power having no relation to the ques- 
tion of location of the boundary 
(James, v. State, 10 Ga. App. 13, 72 
S.E. 600. See to same effect White- 
side v. Norton, 205 EF. 5, 123 C.C.A. 


313, 45 L.R.A.N.S. 112 [mod 188 F. 
356]). 
[g] Avulsion after accretion.—(1) 


Where, from the time of the earliest 
evidence after admission of a state 
until the time of an avulsion, the 
course of a’stream and the character 
of its channel is shown gradually to 
have changed, so as to change the 
boundary line with it, an avulsion, 
leaving the river bed dry, as an ulti- 
mate consequence, operates to fix the 
line at the place where it was at the 
time of the avulsion and not to re- 
store it to any former line, such as 
the center of the navigable channel 
before the commencement of the ob- 
served process of accretion and erg- 
sion nor to nullify the effects of those 
gradual processes in changing the 
boundary line (Cissna v. Tennessee, 
246 U. S. 289, 38 S.Ct. 306, 62 L. Ed. 
720; Arkansas v. Tennessee, 246 U. S, 
158, 38 S.Ct. 301, 62 L. Ed. 636, LRA. 
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reliction belong to the state owning the bank af- 
These rules have been held applicable as 


fected.*? 


1918D 258. See Coulthard v. McIn- 
tosh, 143 Iowa 389, 122 N.W. 233 [evi- 
dence held sufficient to sustain find- 
ings of erosion prior to avulsion, so 
that a decree based on the location of 
the mid-channel after such erosion 
had altered the location as fixed by 
an earlier survey was proper]), (2) 
and “the doctrine of the submergence 
and reappearance of land” has no ap- 
plication to this situation (Cissna v. 
Tennessee, Supra; Arkansas v. Ten- 
nessee, supra). (3) Where land in- 
cluded in a state’s boundaries at ad- 
mission was gradually worn away 
through erosion of a boundary river 
which slowly shifted its bed so that, 
by accretion, the opposite side of the 
river was built up so as eventually to 
occupy the space occupied formerly 
by..the eroded land, and where by 
avlusion, that accreated land was then 
cut off from the mainland of the state 
to which it had attached itself, yet 
the circumstances did not alter the 
rule that after avulsion the boundary 
remains in the old channel, nor re- 
place the land within the limits of 
the state which had suffered the ero- 
sion. Louisiana v. Mississippi, 282 U. 
Sew 458,0 FL S.Ct. LOT 75.9 Tl Hds 459 
Rober v. Michelsen, 82 Neb. 48, 116 
N.W. 949. 


[h] What constitutes center (1) 
remains the same after the avulsion 
as it was before (Cissna v. Tennessee, 
246 U. S. 289, 38 S.Ct. 306, 62 L. Ed. 
720; Arkansas v. Tennessee, 246 U. 
Saglos. oor oC. s0Ls, Of tks Od. Caos 
LRA1918D 258; State v. Keane, 84 
Mo. App. 127); (2) and thus, under 
holdings that it is the center of the 
navigable channel rather than the 
line equidistant from bank to bank 
when the river is flowing, an avul- 
sion and desertion of the bed has been 
held not to work a change from the 
former to the latter line of measure- 
ment (Arkansas v. Tennessee, 246 U. 
SAPlo si oe) S.Ct. .o01, 62. TA Mid. 638; 
LRA1918D 258; State v. Keane, 84 
Mo. App. 127). 


[i] Avulsion by widening of chan- 
nel.—(1) Where the channel of a river 
is widened by a sudden and percepti- 
ble erosion of the land from one side 
of the river, although the old chan- 
nel is never deserted nor left as dry 
land, this is as fully an avulsion as 
if the river had suddenly cut a new 
course distinct from its old, and, al- 
though in the process of avulsion the 
‘main channel is shifted from where 
it formerly was to a place in the new- 
ly formed addition to the river, the 
boundary line of the states remains 
at the place where it was _ prior 
to the avulsion. Fowler v. Wood, 
73 “‘Kanw 511, 85. Pi 763, 9147) AmSR 
ba4e "6. TRANS. (1622002) 9 s1tivis 
settled beyond the possibility of dis- 
pute that where running streams 
are the boundaries between States, 
. if the stream from any cause, 
natural or artificial, suddenly leaves 
its old bed and forms a new one, by 
the process known as an avulsion, the 
resulting change of channel works no 
change of boundary, which remains 
‘in the middle of the old channel, al- 
though no water may be flowing in 
it, and irrespective of subsequent 
changes in the new channel.” Arkan- 
sas v. Tennessee, 246 U. S. 158, 178, 
38 S.Ct. 301, 62 L. Ed. 686, LRA1918D 
258 [quot Oklahoma v. Texas, 260 U. 
S. 606, 636, 48 S.Ct. 221, 67 L. Ed. 428; 
Kissell v. Stevens, 164 Ark. 195, 261 


S.wW. 299, 300]. 


[i] Creation of additional channel. 
—Where, by avulsion, a slough is 
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converted into a channel of a bound- 
ary river larger and more important 
than any old channel, none of which, 
however, is closed or destroyed, that 
channel which, prior to the avul- 
sion, was used in determining the 
boundary remains the one with refer- 
ence to which the boundary is to be 
ascertained, although, by process of 
erosion, there has been shoaling and 
elevation of the river bottom in such 
reas Veatch v. White, 23 F.(2d) 
69, 

{k] Evidence.—(1) The party as- 
serting that there have been material 
changes in the course of a river has 
the burden of proving them whether 
they are recent or old and eWen 
though it is probable that there have 
been some changes, the character of 
which, however, is conjectural, in the 
river’s course. Oklahoma v. Texas, 260 
U.S. 606, 43 S.Ct. 221, 67 L. Hd. 428. 
See Plummer v. Marshall, 59 Tex. Civ. 
App. 650, 126 S.W. 1162 (the party who 
asserts, in an action of trespass to try 
title, that the channel of the water 
course recognized as the boundary 
line between two states is not in fact, 
at the point in controversy, the true 
boundary, resting his contention upon 
a sudden shifting of the course of the 
channel, assumes the burden of prov- 
ing that fact). (2) In an issue as to 
the location of a house as to the state 
boundary formed by a river, evidence 
as to whether the house was north or 
south of the former river bank as it 
existed before avulsion was held prop- 
er. De Loney v. State, 88 Ark. 311, 
115 S.W. 138. (3) Where land east of 
a boundary river lies between the 
riparian lots as originally surveyed 
by the government and the east bank 
of the river at the time of survey, it 
is presumed to be the result of accre- 
tion and not of avulsion. Kitteridge 
v., Ritter, 172 Iowa 55, 151 N.W. 1097. 
(4) There is a presumption that land 
is within the boundaries of that state 
which is on the same Side of the river 
aS the tract in dispute. Kitteridge v. 
Ritter, supra, ‘ 


[1] Questicn of fact.—Whether 
the shifting of a channel is brought 
about by erosion or avulsion is a 
question of fact. Plummer v. Mar- 
aeae 59 Tex, Civ. App. 650, 126 S.W. 


32. U. S—Oklahoma v. Texas, 265 
U. 837493, 44 S:Cty 57h, 68. Li. Ed. 1183 
Oklahoma v. Texas, 260 U. S. 606, 43 
S.Ct. 221, 67 L. Ed. 428; Oklahoma v. 
Texas, 261 _U. S. 340, 43 S.Ct. 379, 67 
L. Ed. 687; Cissna v. Tennessee, 246 
U. S. 289, 38 S.Ct. 306, 62 L. Ed: 720; 
Arkansas v. Tennessee, 246 U. S. 158, 
38 S.Ct. 301, 62 L. Ed. 638, LRA1918D 
258; St. Louis v. Rutz, 1388 U. S. 226, 
11 S.Ct. 357, 34 L. Hd. 941; Nebraska 
v. Iowa, 148 U. S. 359, 12 S.Ct. 396, 36 


L. Ed. 186; Handly v. Anthony, 5 
Wheat. 374, 5 L. Ed. 113; Davis v. 
Anderson-Tully Co., 252 F. 681, 164 


C.C.A. 521; Wineman v. Reeves, 245 
F, 254, 157 C.C.A. 446; Stockley v. 
Cissna, 119 F. 812, 56 C.C.A. 324. See 
Oklahoma v,. Texas, 268 U. S. 252, 45 
S.Ct. 497, 69 L. Ed. 987; Washington 
Vv. Oregon, 211 -U.-S5427.29) S.Ct. 47, 
53 L. Ed. 118; Whiteside v. Norton, 


205 F. 5, 123 C.C.A. 313, 45 L.R.A.N.S,, 


112 [mod 188 F. 356] (all recognizing 
the rule). 


Ark.—Kissell v, Stevens, 164 Ark. 


195, 261 S.W. 299; De Loney v. State, 
88 Ark, 311, 115 S.W. 188. See Ces- 
sill v. State, 40 Ark. 501 (dictum to 
the same effect), 


Tll.—Joyce-Watkins Co. v. Indus- 


well to changes of the navigable channel of a stream 
within its banks as to changes in the whole course 


trial Commn., 325 Ill. 378, 156 N.E. 
346; Randolph v. Hinck, 277 Ill. 11, 
115 N.E. 182; Bellefontaine Impr. Co. 
v. Niedringhaus, 181 Ill. 426, 55 N.E. 
18472 AmSR 269; St. Louis Bridge 
Co. v. Peo., 125 Ill. 226, 17 N.E. 468; 
Buttenuth v. St. Louis Bridge Co., 123 


Til. 535, 17 N.E. 439, 5 AmSR 546. 


Iowa.—Bigelow v. Herrink, 200 
Iowa 830, 205 N.W. 531; Kitteridge v. 
Ritter, 172 Iowa 55, 151 N.W. 1097; 
Coulthard v. McIntosh, 143 Iowa 389, 
122 NW. 233: 


Kan.—Fowler v. Wood, 73 Kan. 511, 
85 P. 763, 117 AmSR 534, 6 L.R.A.N.S. 
162. 


Mo.—State v. Hoffman, 318 Mo. 991,. 
2 S.W.(2d) 582; Rees v. McDaniel, 115 
Mo. 145, 21 S.W. 913; State v. Keane, 
84 Mo. App. 127; Cooley v. Golden, 52 
Mo. App. 229 [aff 117 Mo. 33, 23 S.W. 
100, 21 L.R.A. 300]. 


Neb.—O’Connor v. Petty, 95 Neb. 
727, 146 N.W. 947; Rober v. Michel- 
sen, 82 Neb. 48, 116 N.W. 949. 


Tenn.—Stockley. We ) Cissna.ae dabg 
Tenn. 135, 104 S.W. 792; State v. Muh- 
cie Pulp Co., 119 Tenn. 47, 104 S.W. 
437. 


Tex.—Denny v. Cotton, 3 Tex. Civ. 
App. 634, 22° S.W...1227 Collins-yv- 
State, 3 Tex. App. 323, 30 AmR 142. 


See James v. State, 10 Ga. App. 13, 
72 S.E. 600 (recognizing the rule). 


“Accretion, no matter to which side 
it adds ground, leaves the boundary 
still the centre of the channel.” Ne- 
braska v. Iowa, 143 U. S. 359, 361, 1 
S.Ct. 396, 36 L. Ed. 186 [quot Missouri 
v. Nebraska, 196 U. S. 23, 25 S.Ct. 155, 
157, 49 Ta: Wd S127 197° US i eae 
S.Ct. 580, 49 L. Ed. 881; MeBride v. 
Steinweden, 72 Kan. 508, 512, 83 P. 
822; State v. Hoffman, 318 Mo. 991, 2 
S.W.(2d) 582, 583; State v. Muncie 
in. Co., 119 Tenn. 47, 104 S.W. 487, 


“It is settled beyond the possibility 
of dispute that. where running 
streams are the boundaries between 
States, the same rule applies as he- 
tween private proprietors, namely, 
that when the bed and channel are 
changed by the natural and gradual 
processes known as erosion and ac- 
eretion, the boundary follows the 
varying course of the stream.” Arkan- 
sas v. Tennessee, 246 U. S. 158, 178, 
38 S.Ct. 301, 62 L. Ed. 636, LRA1918D 
258 [quot Oklahoma v. Texas, 260 U. 
S. 606, 686, 43 S.Ct. 221, 67 L. Ed. 428; 
Kissell v. Stevens, 164 Ark. 195, 261 
S.W. 299, 300]. 


[a] Presumption against accre- 
tion.—(1) Where the mid channel of a 
river as it formerly existed is shown 
by the evidence, the presumption of 
the continued existence of a state of 
facts, and more specifically of the 
permanence of boundary lines, is to 
be applied (State v. Muncie Pulp Co., 
119° Tenn. °47;;) 104, (SW. 487); 
and accretion or erosion affecting the 
boundary between that time and a 
Subsequent point of time must be 
clearly shown by the party asserting 
it (State v. Muncie Pulp Co., supra) 
(3) and cannot be established by 
vague or speculative evidence (State 
v. Muncie Pulp Co., supra). 


[b] Act Congr. of June 7, 1836 and 
the jsroclamation of the president in 
accordance with its terms, providing 
for extinction of Indian titles and ex- 
tension of the western boundary of 
Missouri to the Missouri River did not 
manifest any intention to alter the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the stream.?? 


general rules with regard to accretion 


and avulsion as affecting state bound-: 


aries nor to provide that so far as 
the Missouri boundary was concerned, 
it should remain at all times the mid- 
dle of the channel of the Missouri 
River wherever it may be at any par- 
ticular time regardless of any chang- 
es, however caused, or however ex- 
tended or permanent. Missouri v. 
Nebraska, 196 U. S. 28, 25 S.Ct. 155, 
49 L. Ed. 372. 


{c] Peculiar characteristics of 
river (1) such as the rapidity of its 
flow and of the disintegration of the 
banks on either side do not render the 
doctrines of accretion and avulsion 
inapplicable (Oklahoma v. Texas, 260 
U. S. 606, 43 S.Ct, 221, 67 L. Ed. 428; 
Nebraska v. Iowa, 143 U. S. 359, 12 
S.Ct. 396, 36 L. Ed. 186; Denny v. Cot- 
ton, 3 Tex. Civ. App. 634, 22 S.W. 122), 
(2) however discernible, rapid, and 
frequent the diminution of the banks 
may be, yet where the banks on the 
other side are only built up gradually 
and imperceptibly, without direct 
transfer of the land taken from one 
bank immediately to the opposite 
bank, that circumstance works no 
change in the rule (Oklahoma v. Tex- 
as, Supra; Nebraska v. Iowa, supra: 
Denny v. Cotton, 3 Tex. Civ. App. 634, 
22 S.W. 122); (3) and, hence, the Mis- 
souri river is subject, as a boundary 
river, to the rules of law as to accre- 
tion (Nebraska v. Iowa, supra; .Mc- 
Bride v. Steinweden, 72 Kan. 508, 83 
P. 822; State v. Hoffman, 318 Mo. 991, 
2 S.W.(2d) 582: See Fowler v. Wood, 
73 Kan. 511, 85 P. 763, 117 AmSR 534, 
6 L.R.A.N.S. 162 [recognizing the 
rule]); (4) and so are the Rio Grande 
(Denny v. Cotton, supra) (5) and the 
Red river (Oklahoma v. Texas, 260 U. 
S. 606, 43 S.Ct. 221, 67 L. Ed. 428). 


[d] Effect of acquiescence.—Where 
one state had exercised jurisdiction 
Over a tract of land, claimed to be 
within its boundaries, with the ac- 
quiescence of the other state, until 
shortly before suit, when the latter 
‘asserted that the position of such 
tract was due to avulsion and not to 
accretion and that hence it was 
wrongfully included within the bound- 
aries of the former state, the jurisdic- 
tion and title of the former state, con- 
tinuing unchallenged for such a period 
of time, were not to be disturbed by 
reason of such a claim by the latter 
state. Oklahoma v. Texas, 260 U. S. 
606, 43 S.Ct. 221, 67 L. Ed. 428. 


[e] Artificial obstructions placed 
in a river which operate at the most 
as minor contributing factors to an 
accretion to one of the sides of the 
river do not take the situation out of 

_the general rule with reference to the 
effect of an accretion upon state 
boundaries. Oklahoma v. Texas, 265 
U.S. 493, 44 S.Ct. 571, 68 L. Ed. 1118. 


[f] Exception stated.—‘To_ the 
iule stated there is a well-es- 
tablished and rational exception. It 
is that when a navigable stream 


changes its main channel of naviga- 


tion, not by creeping over the inter- 
mediate lands between the old chan- 
nel and the new one, but by jumping 
over them or running around them 
and making or adopting a new course, 
the boundary remains in the old chan- 
nel subject to changes in that chan- 
nel wrought by accretion and erosion 


_-while the water in it remains a run- 


ning stream, notwithstanding the fact 


The effect upon boundaries of the 
processes of avulsion®** or accretion®® is not confined 
to the ordinary situation where the mid-channel is 
the boundary but is extended also to those eases’ 
where the boundary is fixed with reference to the 


STATES 


that the change from the old channel 
to the new was wrought gradually 
during several years by the increase 
from year to year of the proportion of 
the waters of the river passing over 
the course which eventually became 
the new channel, and the decrease 
from year to year of the proportion of 
its waters passing through the old 
channel until finally the new channel 
became the main channel of naviga- 
tion.”’ Davis v. Anderson-Tully Co., 
252 F. 681, 685. 


33. Washington v. Oregon, 214 U. 
S. 205, 29 S.Ct. 631, 58 L. Ed. 969; 
Washington v. Oregon, 211 U. S. 127. 
29 S.Ct. 47, 53 L. Ed. 118; St. Louis 
V. Rutz, 133 US, 226) 11 Siet, 857. 34 
L. Ed. 941; Joyce-Watkins Co. v. In- 
dustrial Commn., 325 Ill. 378, 156 N.E. 
346; Randolph v. Hinck, 277 Ill, 11, 
115 N.E. 182; Bellefontaine Impr. Co. 
v. Niedringhaus, 181 Ill. 426, 55 N.E. 
184, 72 AmSR 269; St. Louis Bridge 
Co. v. Peo., 125 Ill. 226, 17 N.E. 468; 
Buttenuth v. St. Louis Bridge Co., 123 
Til. 535, 17 N.E. 439, 5 AmSR 545; 
Coulthard vy. McIntosh, 143 Iowa 389. 
122 N.W. 233. See Franzini v. Lay- 
land, 120 Wis. 72, 97 N.W. 499, 501 Cat 
[the center of the navigable channel] 

. is not referable, necessarily, 
to the condition of the channel at the 
time the state was admitted into the 
Union. It is a shifting line, subject, 
however, to property rights, the idea, 
embodied in the enabling act permit- 
ting Wisconsin to come into the Un- 
ion as a state, being that there shall 
be for all time preserved within its 
boundary one-half of the main nav- 
igable channel of the river’’). 


“The rule of law is, when a stream 
dividing coterminous states, being a 
boundary line, alters its channel by a 
gradual or imperceptible process of 
wear or of alluvions, the boundary 


shifts with the channel.” Buttenuth 
wil St: Houis Bridge! Co.) 423. 111. :535, 
17 N.E. 439, 442, 5 AmSR 545. 


[a] State boundary does not re- 
main fixed in the position where the 
center of the main thread of the 
stream was at the time of the admis- 
sion of the state to the Union. St. 
Louis Bridge Co. v. Peo., 125 Ill. 226, 
17 N.E. 468. 


[b] Accretion varying particular 
channel.—(1) Where one of two 
channels in a river is named as the 
boundary, the fact that eventually 
the other becomes the main channel 
does not change the boundary to that 
other; however, to the extent that the 
center of the specified channel is 
altered by the regular processes of 


accretion, the boundaries of the states 


adjoining it are varied (Washington 
v. Oregon, 214 U. S.-205, 29 S.Ct. 631, 
53 L. Hd. 969; Washington v. Oregon, 
21S. 127, AO ISOC tues (= Sola. a. 
118; Columbia River Packers’ Assoc: 
v. McGowan, 219 F. 365,134 C.C.A. 461 
[rev 172 F. 991, and aff 245 U.S. 352, 
38 S.Ct. 129, 62 L. Hd. 342]), (2) the 
precise line of separation being the 
varying center of the specified chan- 
nel (Washington v. Oregon, supra; 
Columbia River Packers’ Assoc. 
McGowan, supra). 


34 Oklahoma v. Texas, 260 U. S. 
606, 43 S.Ct. 224, 67 L. Hd. 428. 


[a] Although one state owns en- 
tire bed of river and the other state 
owns only to the line established by 
the banks of the stream, if, by an 


Vv. 


river by some other line.?& 
state boundary is expressly fixed by the location of 
the river at a particular time, it remains in the place 
selected without being affected by the processes of 
accretion and avulsion. Bie 


L. 
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However, where the 


The states’ disposition 


avulsion, the course of the river is 
altered so that it runs in a new chan- 
nel cut through the territory of the 
latter state, the boundaries remain, 
unaffected by the avulsion, at the line 
where the bank was prior to the avul- 
sion. Oklahoma v. Texas, 261 U. S. 
340, 43 S.Ct. 379, 67 L. Ed. 687; Okla- 
homa v. Texas, 260 U. S. 606, 43 S.Ct. 
221, 67 L.Ed. 428. 


35. Oklahoma v. Texas, 265 U. S. 
493, 44 S.Ct. 571, 68 L. Ed. 1118; Okla- 
homa v. Texas, 260 U. S. 606, 43 S.Ots 
221, 67 L. Ed. 428, 


[a] Where banks of river are 
boundary, accretions building up lend 
in and along the bed, or erosions tear- 
ing down such land, operate to extend 
or diminish the limits of the state so 
as to make them correspond to the 
position at any given time of the 
banks as affected by these processes 
of erosion and accretion. Oklahoma 
v. Texas, 265 U. S. 493, 44 S.Ct. 571, 
68 L. Ed. 118; Oklahoma vy. Texas, ° 
261 U.S. 340, 43 S.Ct. 379, 67 L. Hd. 
687; Oklahoma v. Texas, 260 U. S. 
606, 43 S.Ct. 221, 67 L. Ed. 428. 


36. See cases infra this note. 


[a] Rule applied.—(1) The Texas 
boundary on the Red River, although 
fixed by various treaties and other 
instruments on the Texas bank of the 
river, is nevertheless subject to the 
operation of the usual rules of accre- 
tion, erosion, and avulsion. Okla- 
homa v. Texas, 265 U. S. 498, 44 S.Ct. 
oTL, 68: Las ba 1118)" Oklahoma tiv. 
Texas, 261 U. S. 340, 43 S.Ct. 379, 67 
L. Ed. 687; Oklahoma v. Texas, 260 U. 
S. 606, 43 S.Ct. 221, 67 L. Ed. 428. (2) 
The fixing of the low-water mark of 
the Ohio river on the Illinois side as 
the boundary between that state and 
Kentucky has been declared not to 
prevent the operation of the ordinary 
rules of accretion and avulsion with 


respect to that boundary stream. 
Joyce-Watkins Co. v. Industrial 
Commn.,,325 Ill. 378, 156 N.E. 346. 


But see Perks v. McCracken, 169 Ky. 
590, 184 S.W. 891 (holding that the 
boundary continues just as it existed 
at the time of the admission of Ken- 
tucky to the Union, and is not affect- 
ed by the action of the forces of na- 
ture upon the course of the river). 


37. New Mexico v. Texas, 275 U. 
S. 279, 48 S.Ct. 126, 72 L. Ed. 380 [mod 
276 U. S. 558, 48 S.Ct. 344, 72 L. Hd. 
699]; Crawford v. White, (Tex. Civ: 
App.) 25 S.W.(2d) 629 [cert den 283 
WS: 823551 S.Ct: 346, 75 L. Hd. 1437). 


[a]. Mid channel of Rio Grande as 
of Sept. 9, 1850, having been fixed by 
the constitution of New Mexico and 
by the act of congress admitting that 
state to the Union, as the boundary 
between Texas and New Mexico, the 
line of the mid channel of the river as 
it then ran is the boundary between 
the two states, unaffected by any avul-. 
sions or accretions previous or subse- 
quent to the specified date. New Mex- 
ico Vi. Texas, 275. 0...S. 209, 48, 8: 
126, 72 L. Ed. 280 [mod 276 U.S. 558, 
48 S.Ct. 344, 72 L. Ed. 699]; Crawford 
v. White, (Tex. Cr.) 25 S.W.(2d) 629: 
[cert den 283 U. S. 828, 51 S.Ct. 346, 75. 
Hd. 1437]. 


[b] Direction of verdict for de- 
fendant in a suit for accretions along 
such a river is proper. Crawford v. 
White, (Tex. Cr.) 25 S.W.(2d) 629 
[cert den 283 U.S. 823, 51 S.Ct. 346, 75. 
L, Ed. 1487]. 
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of land emerging on either side of an interstate 
boundary stream as between public and private own- 
ership is limited by the boundary and cannot press 
back the boundary line from where it otherwise 


should be located.?® 


[§ 29] d. Islands. Subject to the limitations and 


es. Arkansas v. Tennessee, 246 U. 
S. 158, 38 S.Ct. 301, 62 L. Ed. 638, LRA 
1918D 258. 


Title in and along navigable wa- 
ters see Boundaries §§ 59, 61-64, 68; 
Navigable Waters §§ 261-267. 


39. See supra §§ 21, 25. 


40. U.S.—Louisiana v. Mississippi, 
DRM Wes seep daisOte LOT TS, Tae Hud: 
459; Moore v. McGuire, 205 U.S. 274, 
OesCt, 480,000 ls Bd.216. [rev on 
other grounds 142 F. 787]; St. Louis 
v. Rutz, 138 U. S: 226, 11 S.Ct. 357, 34 
L, Ea. 941; Missouri v. Kentucky, 11 
Wall. 395, 20 L. Ed. 116; Whiteside v. 
Norton, 205 FY 5, 128 C.C.A. 318, 45 
L.R.A.N.S. 112 [mod 188 F. 356]. 


Ark.—Kissell v. Stevens, 164 Ark. 
195, 261 S.W. 299. See Cessill v. State, 
40 Ark. 501 (recognizing the rule). 


Ill. Bellefontaine Impr. Co. v. 
Niedringhaus, 181 Ill. 426, 55 N.E. 184, 
72 AmSR 269; Kaskaskia v. McClure, 
167 Ill. 23, 47 N.E. 72; Buttenuth v. 
St. Louis Bridge Co., 123 Ill. 535, 17 
N.E. 439, 5 AmSR 545. 


Iowa.—Chicago, ete., R. Co. v. Clin- 
ton, 88 Iowa 188, 55 N.W. 462. See 
Dunlieth, ete., Bridge Co. v. Dubuque 
County, 55 Iowa 558, 8 N.W. 443 (dic- 
tum to the same effect). 


Kan.—McBride_v. Steinweden, 72 


Kan. 508, 83 P. 822. 


Wis.—Franzini v. Layland, 120 Wis. 
72, 97 N.W. 499. 


[a] Sea islands.—(1) Where a 
state’s boundaries are defined to in- 
clude all islands within a certain dis- 
tance from the mainland, the bounda- 
ries extend to the coast on the sea- 
ward side of the outer islands within 
the specified distance which are farth- 
est from the mainland. Bosarge v. 
State, 23 Ala. App. 18, 121 So. 427 
[eert den 219 Ala. 154, 121 So. 428, 280 
U. S..568, 50 S.Ct. 26, 74 L. Ed. 621]. 
(2) The waters surrounding sea is- 
lands are, in the absence of limitation 
or exception in the state constitu- 
tion, within the boundaries of the 
state to the same extent as those 
around the mainland. Ex p. Marinco- 
vich, 48 Cal. App. 474, 192 P. 156; Sut- 
gon Peckham, 48 Cal. App. 88, 191 


[b] Islands built up in river be- 
long, on the principle of accretion, 
within the boundaries of that state 
which is, on the same side of the mid- 
dle of the main channel as the islands 
at. the (time’.-of ' their formation. 
Whiteside vy. Norton, 205 Pel pas Ws) 
CiC.A. 313, 45 L.R.A.N-S; 112° fmod 
188 F. 356]; Bellefontaine Impr. Co. 
v. Niedringhaus, 181 Ill. 426, 55 N.E. 
184, 72 AmSR 269. See Kissell v. 
Stevens, 164 Ark. 195, 261 S.W. 299 
(applying the same rule to a portion 
of an island, where the original is- 
land was north of a parallel of lati- 
tude extending across the boundary 
river from which the boundary of one 
state was to begin, and the accretion 
to the istand was an extension of the 
south end of said island carrying it 


south of the latitudinal boundary 
line). 
[ec] Change in main channel.—(1) 


Where, after the time of admission 
of a state and establishment of its 
boundaries, the main channel shifts 


STATES 


of that state.*° 
be run so as to 


from the side of an island on which it 
then was, to the other side, where the 
lesser channel was at that time, leav- 
ing the original main channel as a 
lesser channel, the island will never- 
theless remain within the boundaries 
wherein it was at the time of estab- 
lishment of the state, and is not 
transferred to the adjoining state by 
the change in the status of the chan- 
nels (Moore v. McGuire, 205 U.S. 274, 
27..8.Ct., 483, 51 L. Ed. °776- [rev on 
other grounds 142 F. 787]; Missouri 
v. Kentucky, 11 Wall. (U. S.) 395, 20 
L. Ed. 116; Randolph v. Hinck, 277 
Ill. 11, 115 N.H. 182. See Louisiana v. 
Mississippi, 282 U. S. 458, 51 S.Ct. 197, 
75 L. Ed. 459 [recognizing the rule]; 
Griffin vi Johnson, 161 Ill. 377, 44 
N.E. 206 [holding as to an island so 
affected by a shift in the river, after 
the shift, that it was in Illinois, the 
state on the same side of the main 
channel of the boundary river as the 
island at the time of establishment 
of the boundary]);(2) at least where 
the change in channels is the result 
of an avulsion rather than an ero- 
sion (Kissell v. Stevens, 164 Ark. 195, 
261 S.W. 299), (3) and the same has 
been held where the change in chan- 
nels was brought about by the artifi- 
cial means of dredging and enlarging 
the channel which prior thereto was 
the lesser, so as to change the relative 
importance of the channels (White- 
side. v. Norton, 205 F. 5, 123 C.C.A. 
813, 45 L.R/ALN-S, 112 *[—mod. 188 F. 
356]). (4) The rule applies although, 
by the action of the waters, the is- 
land as it originally stood has been 
partially destroyed, where it has not 
at any time been totally destroyed, 
but has always retained some of its 
original substance without losing its 
identity or changing its location. 


| Randolph v. Hinck, supra. 


{d] Whether land in river is is- 
land or sand bar is a question of fact 
for the jury. McBride vy. Steinweden, 
72 Kan. 508, 83 P. 822. 


[e] Creation of island by avulsion. 
—(1) Where an island is formed by 
the departure of a river from its 
former main channel and by the riv- 
er’s cutting of a new main channel 
through a neck of land so as to 
change land, formerly on one side of 
the main channel, into an-island on 
the other side thereof, the boundary 
remains unaffected by such avulsion 
and the resulting island is in the ju- 
risdiction in which the land compos- 
ing it was situated prior to the avul- 
sion. Louisiana v. Mississippi, 282 
U. S. 458, 51 S.Ct. 197, 75 L. Bd. 459; 
Oklahoma vy. Texas, 261 U. S. 340, 43 
S.Ct. 379, 67 L. Ed. 687; Oklahoma y. 
Texas, 260 U.S. 606, 43 S.Ct. 221, 67 L. 
Ed. 428; Moss vy. Gibbs, 10 Heisk. 
(Tenn.) 283. See Randolph v. Hinck, 
277 Ill. 11,115 N.W. 182 (dictum to the 
same effect). (2) And this is so even 
though the bank and not the channel 
of the river is the boundary and al- 
though with this exception the whole 
bed and all of the islands belong to 
the adjoining state, the bank of the 
island fronting the former channel 
remaining the boundary, and the is- 
land and the new channel lying whol- 
ly within the boundaries of the state 
whose land has been cut off., Okla- 
homa v. Texas, 261 U. S. 340, 438 S.ct. 
379, 67 L. Ed. 687; Oklahoma v. Tex- 
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exceptions set out above,?® islands, and the lesser 
channels of boundary rivers, are within the terri- 
torial limits of the state as bounded by rivers or 
other waters in the same manner as is the mainland 


Where a state line is described to 


include all of the islands in a body 


as, 260 U. S. 606, 43 S.Ct. 221, 67 L. 
Ed. 428. (3) Where, by avulsion, a 
river is widened and the main chan- 
nel shifted from its former location 
to a place where the displaced land 
once was and where subsequently an 
island appears between the old and 
the new main channels, the state 
boundary having remained at the 


‘place where the channel was at the 


time of avulsion, the island appearing 
and rising on the far side of the new 
main channel is nevertheless within 
the boundaries of the state whose 
land was lost by avulsion where it 
lies wholly between the former and 
the subsequent main channel of the 
river. Fowler v. Wood, 73 Kan. 511, 
85 P. 763,117 AmSR 534, 6 L.R.A.N.S. 
162. 


{f] Islands must be wholly with- 
in boundary of some one state be- 
cause only one of the channels which 
they divide can be the main channel. 


St. Louis v. Rutz, 138 U. S. 226, 11 | 


S.Ct. 357, 34 L. Ed. 941. 


[g] Filling up of channel.—At a 
point where, when a state boundary 
was established, there was an island, 
and, subsequently, by a _e gradual 
process of accretion, the original main 
channel was filled up so as to form 
continuous land from the point where 
the island had been to what had then 
been the opposite bank, the original 
lesser channel being slowly changed 
in the meantime into the main chan- 
nel, the boundary line, after the for- 
mation of the land connection was the 
middle of the channel of the river in 
its altered state and the island was 
attached to a different state from that 
of which it had originally formed a 
part. Rees v. McDaniel, 115 Mo. 145, 
212 S.W 5 9 Le 


{h] Shifting island.—Where a riv- 
er forming the boundary of two states 
had on the west side, and hence with- 
in the boundary of the state on that 
side, an island, which over a course 
of years had its position changed so 
that eventually the main channel of 
the river. ran on the east side, by the 
process of the river’s washing away 
land from the north end of the island 
and depositing land on the south end, 
year after year, until finally the is- 
land as it first stood had disappeared 
and a new one, formed from these 
successive accumulations had risen, 
the new island was not within the 
boundary of the state wherein the old 
island had formerly been comprised, 
but was ineluded within that state 
which was on the same side of the 
main channel of the river as it was 
after the island’s formation. St. 
Louis v. Rutz, 138 U. S. 226, 11 S.ct. 
357, 34 L. Ed. 941. 


[i] Inclosed islands lying be- 
tween the mainland of a state and a 
larger island, included within the 
boundaries of the same state share in 
the status of the land surrounding 
them. Michigan v. Wisconsin, 270 U. 
S. 295, 46 S. Ct. 290, 70 L. Had: 595. 


[j] Particular islands.—(1) Dau- 
phine island is within the territorial 
limits of Alabama and its southern 
coast line is the southern boundary 
line of the state. Bosarge v. State, 
(Ala, App.) 121 So. 427 [cert den 219 
Ala, 154, 121 So. 428, 280 U. S. 568, 50 
S.Ct. 26, 74 L. Ed. 621]. (2) Wolf is- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of water, that is not a direction so to run it as to ex- 
clude the intermediate waters;*! the boundary is 
not to be determined by running the boundary along 
the coastline at low water mark until it reaches 
points opposite the several islands and thence run- 
ning lines to and around such islands and returning 
along the same lines to the points of departure from 
the low water mark, excluding all the water between 
the islands, and between them and the low water 
mark on opposite coastline;+? rather the line is to 
be a continuous line inelosing all of the specified is- 
lands without traversing lands or waters not included 
in the territorial limits of the state.#? 


Suits and Proceedings 
Boundaries**—a. Between or against States. 
question of boundary arising between the United 


[§ 30] 4. 


STATES 


Concerning 
A 


land in the Mississippi river is a part | Texas, 252 U. S. 372, 40 S.Ct. 353, 64 L. 


of Kentucky, and not of Missouri. 
Missouri v. Kentucky, 11 Wall. (U. 
S:)) 395, 20 L. Ed) 116. (3). Santa 
Catalina Island is within the bound- 
aries of the state of California. Ex 
p. Marincovich, 48 Cal. App. 474, 192 
P. 156; Suttori v. Peckham, 48 Cal. 
App. 88, 191 P. 960. (4). Hinck’s Is- 
land, between Missouri and Illinois, 
in the Mississippi River, is in the 
state of Illinois. Randolph v. Hinck, 
277 Ill. 11, 115 N-E. 182. (5) Goose Is- 
land in Long Island Sound, near the 
town of Norwalk, Connecticut, lies 
within the boundaries of Connecticut. 
Keyser vy. Coe, 14 F. Cas. No. 7,750, 9 
Blatchf. 32. 


- 41. Mahler v. Norwich, etc., 
Transp. Co., 35 N. Y. 352, 354 [rev 45 
Barb. 226, 30 HowPr 237]. 


42. Mahler v. Norwich, etc., Transp., 
Co., supra. 


43. Mahler Vv. 
Transp. Co., supra. 


“Tt seems quite obvious, that a di- 
rection, so to run the line as to in- 
clude the islands within the bounds of 
the state, is not a direction so to run 
it as to exclude the intermediate wa- 
ters. If New York was, of right, en- 
titled to those waters, a renunciation 
of her title must be sought elsewhere, 
than in her assertion of right up to 
a line embracing the islands beyond 
them. The description purports to 
define the exterior lines of a continu- 
ous territorial domain; and not to 
declare the respective boundaries of 
detached and separate tracts, divided 
from each other by the ocean, and 
connected only by the bonds of politi- 
cal union. Every intendment, there- 
fore, is in favor of the natural and 
obvious construction that the lines 
indicated constitute a continuous 
poundary, at no point diverging from 
our possessions, to traverse either 
Jands or waters which we do not 


Norwich, etc., 


own.” Mahler v. Norwich, ete., 
Transp. Co., supra. 
q 44. Power of court to change 
boundary line see infra § 32 text and 
~ notes 69-70. 
45. U. S. v. Texas, 143 U.S. 621, 


12 S.Ct. 488, 36 L. Ed. 285; Virginia 
v. West Virginia, 11 Wall. (U. S.) 39, 
20 L. Ed. 67; Rhode Island v. Massa- 
chusetts, 12 Pet. (U. S.) 657, 9 L. Ed. 
1233. 

46. See Federal Courts § 192. 

47. Oklahoma v. Texas, 256 U. S. 
70, 41 S.Ct. 420, 65 L. Ed. 831; U.S. 
v. Texas, 143 U. S. 621, 12 S.Ct. 488, 
36 L. Ed. 285. 


[a] United States as intervener.— 


(1) The United States when interest- 


, 


1 as 


ed may intervene in a boundary suit 
between two states (Oklahoma v. 


. 


Ed. 619; Florida v. Georgia, 17 How. 
(OR S478, 15) a. Bak 1181/92 (2); not 
only for the purpose of being heard in 
the argument but also with reference 
to the introduction of evidence (Klor- 
ida v. Georgia, supra); (3) and this 
is so although congress may not have 
passed any bill particularly provid- 
ing for such intervention (Florida v. 
Georgia, supra), (4) in which case the 
United States is not to be regarded as 
being a party to the suit (Florida v. 
Georgia, supra) (5) and may not in- 
terfere with the proceedings adopted 
in the case by either state but may 
present further evidence and argu- 
ments looking to the protection of its 
own interests (Florida v. Georgia, su- 
pra). 

Suits between states and United 
Sees generally see Federal Courts § 
192. 

48. U.S. v. Texas, 143 U. S. 621, 
12 S.Ct. 488, 36 L. Ed. 285; Rhode Is- 
land v. Massachusetts, 12 Pet. (U. S.) 
657, 9 L. Ed. 1233. And see cases in- 
fra note 49. 


49. Florida v. Georgia, 17 How. 
(U. S.) 478, 15 L. Ed. 181; Rhode Is- 
land v. Massachusetts, 14 Pet. (U. S.) 
210, 10 L. Ed. 423; Rhode Island v. 
Massachusetts, 12 Pet. (U. S.) 657, 9 


L. Ed.-1233. And see cases infra this 
note. 
{a] Bill and cross bill in equitv 


(1) affords an opportunity to the 
court of making an affirmative decree 
for the one state or the other, of es- 
tablishing by its authority the dis- 
puted line, and of having it perma- 
nently marked by commissioners of 
its own appointment, if necessary 
(Missouri v. lowa, 7 How. (U. 8S.) 660, 
12 L. Ed. 861), (2) and is hence the 
most appropriate method of proceed- 
ing in actions between states for the 
establishment of their boundary 
(Missouri v. Iowa, supra). 


[b] Disposition of boundary con- 
troversy without prejudice to subse- 
quent determination of such part of 
the boundary line’ as may not have 
been settled by the decree in the 
cause before the court. Indiana v. 
Kentucky, 163 U. S. 520, 16 S.Ct. 1162, 
41 L. Ed. 250. 

[ec] Trial on pleadings.—By set- 
ting down a boundary case for hear- 
ing on the bill, answer, and replica- 
tion, without taking any testimony, 
and on the cross bill and the answer 
to it, all the facts alleged in the an- 
swer to the original bill, as well as 
those alleged in the cross bill and not 
denied in the answer, were thereby 
admitted. Iowa v. Illinois, 147 U. S. 
1 13-7SiCt. 239, 137 =. Ed.255. 

[d] Demurrer to a bill in equity 
for the settlement of a boundary dis- 
pute admits the truth of all the facts 
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States and one of the states, or between two states 
is not of a political nature and is susceptible of ju- 
dicial determination.*® 
court has original jurisdiction of suits between two 
states,*® or between the United States and a state,#™ 
to determine a state boundary. 


Nature and conduct of suit. 
brought by a bill in equity*® and is to be conducted, 
as a general rule, according to the rules of pleading 
and practice of the court of chancery,*® the court 
acting, ordinarily, in such disputes in the same man- 
ner as in the determination of like matters between 
private individuals.®° 
dignity of the parties and the importance of the 
interests involved, such controversies are not to be 
decided upon mere technicalities, but the chancery 


The United States supreme 


Such suit may be 


By reason, however, of the 


well pleaded. Rhode Island v. Massa- 
eo tnes 15) Pet: (U:S:)-233, 10 2. Ed. 


fe] Court may find facts in bound- 
ary disputes, with or without the as- 
sistance of a jury, at its discretion, 
on the ordinary principle upon which 
a court of equity may examine the 
evidence in a case. Rhode Island v. 
Massachusetts, 12 Pet. (U. S.) 657, 9 
L. Ed. 1233. 


{f] Process.—No question of 
process can be raised where respond- 
ent state appears and pleads to a bill 
for the determination of boundaries. 


Rhode Island v. Massachusetts, 12 
Pet. COS) 16.5 7,9. be de hase 
[g] Congressional authorization 


of suit construed.—Act May 2, 1890, 
§ 25, authorizing suit by the United 
States against the state of Texas to 
determine the title to the tract lying 
between the north and south forks 
of the Red River, was neither so in- 
tended nor expressed to prevent the 
United States from asking in that 
suit to have determined the true 
boundary line of the tract so pointed 
out. “Oklahoma v. Texas, 256 U. S. 
70, 41 S.Ct. 420, 65 L. Ed. 831. 


{h] Intervention of private per- 
sons possessing an interest in the de- 
termination of a state boundary has 
been permitted, subject to the order 
of the court as to the extent and con- 
duct of the intervention. Oklahoma 
v. Texas, 253 U. S. 470, 40 S.Ct. 580, 
64. L. Ed. 1017, 41 S.Ct. 12, 254 U.S. 
609, 65 L. Ed. 436, 256 U. S. 605, 41 
S.Ct. 540, 65 L. Ed. 1116, 257 U. S. 308, 
42 S.Ct. 167, 66 L. Ed. 252, 261 U. S. 
606, 43 S.Ct. 360, 67 L. Ed. 823. 


[i] Findings of master.—(1) 
Where a master, appointed to hear 
and determine the evidence as to 
whether changes in the channel were 
through accretion or avulsion, did not 
see or hear the witnesses, it was in- 
cumbent upon the court, the master’s 
findings being contested, to study the 
proofs, examine the master’s deduc- 
tions therefrom, and test the conclu- 
sions reached by him. Louisiana v. 
Mississippi, 282 U.S. 458, 51 S.Ct. 197, 
75 L. Ed. 459. (2) But when by this 
process, his findings were considered 
justified and held to rest on affirma- 
tive proofs and not mere inferences, 
the contentions of the party opposed 
must be~ dismissed. Louisiana v. 
Mississippi, supra; New Mexico v. 
Texas, 275 U. S. 279, 48 S.Ct. 126, 72. Li. 
Ed. 280 [mod 276 U. S. 558, 48 S.Ct. 
344, 72 L. Ed. 699]. 


50. Florida v. Georgia, 17 How. 
(U. S.) 478, 15 L. Ed. 181; Rhode Is- 
land v. Massachusetts, 4 How. (U. S.) 
591, 11 L. Ed. 1116,:15 Pet. 233, 10 L. 


Ed, 721; Rhode Island v. Massachu- 
setts, 12. Pet. .(Us=S:) 657, 9 Ta. sind? 
1233. 
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rules should be so molded and applied as to bring 
the cause to a hearing on its real merits,°* in the 
absence of legislation particularly prescribing the 
procedure to be followed ;*°* and thus the court will 
not be obliged to apply the same rules as to parties,°* 
or the time of answering,°* or the effect of laches or 


the lapse of time.®® 


_ Award or decree fixing boundary. As a mode of 
settling the respective rights of the parties an issue 


51. Florida v. Georgia, 17 How. 
(U. S.) 478, 15 L. Ed. 181; Rhode Is- 
land v. Massachusetts, 14 Pet. (U. S.) 
210, 10 L. Ed. 423, 


52. Florida v. Georgia, 17 How. 
€U.S.) 478, 15 L. Ed. 181. 


53. Florida v. Georgia, supra. 


54 Rhode Island v. Massachu- 
setts, 13 Pet. (U. S.) 23, 10 L. Ed. 41. 


[a] Reason for rule.—‘‘The par- 
ties, in the nature of things, must be 
incapable of acting with the prompt- 
ness of an individual.’ Rhode Island 
v. Massachusetts, 13 Pet. (U. S.) 238, 
24,10 L. Ed. 41. 


55. Rhode Island v. Massachu- 
setts, 15 Pet. (U. S.) 233, 10 L. Ed. 
721. 


56. Rhode Island v. Massachusetts, 
Ze Pet. GU iS.) 657,~ 9. sar Wd.. P2338) 
And see cases infra this note. 


[a] Confirmation of agreement of 
‘parties to a line drawn in accordance 
with the decision of the court as to 
their respective rights. Nebraska v. 
Towa, 145 °U. S.. 519, 12: S:Ct: 976, 36 
L. Ed. 798, 143 U. S. 359, 12 S.Ct. 396, 
36 L. Ed. 186. 


[b] Sufficiency of commissioners’ 
findings.—(1) Commissioners appoint- 
ed to establish a boundary between 
two states, who examined the terri- 
tory involved, took a survey party to 
the place to commence work, and, 
while field work was in progress, 
spent most of the time in the field, 
assisting and examining topography 
and comparing evidence, were not 
rightly chargeable with having estab- 
lished the boundary without having 
considered evidence. Arkansas v. 
Tennessee, 269 U. S. 152, 46 S.Ct. 31, 
70 L. Ed. 206. (2) Where the deter- 
mination of the location of a bound- 
ary line involved more than mere 
measurements and required the exer- 
cise of judgment based on experience, 
as where 'it concerned the ascertain- 
ment of the position, before avulsion, 
of the center of the main navigable 
channel of a river, whose location, 
limits, and width were not precisely 
defined or permanent, absolute ac- 
‘curacy was not attainable and a de- 
gree of certainty that was reasonable 
cas a practical matter, having regard 
to the circumstances was all that was 
required, and an objection, based on 
‘asserted failure of absolute accuracy 
and precision, to a commissioners’ re- 
port was rejected. Arkansas v, Ten- 
nessee, supra. (3) A commissioners’ 
report, based in part on a general con- 
sideration of old maps and records 
-~with reference to the territory in the 
neighborhood of a disputed boundary 
line, was not open to attack for lack 
of reasonable accuracy. Arkansas v. 
Tennessee, supra. (4) Opinions of 
witnesses to the effect that a bound- 
ary line cannot be. located with rea- 
sonable certainty were of little weight 
as against the determination of a com- 
mission appointed to establish the 
boundary and the facts upon which 
such determination was based. Ar- 
kansas v. Tennessee, supra. 


STATES 


estie® 


[ce] Prior award or determination 
as res judicata.—(1) A decree or de- 
termination of boundary property put 
in issue is res judicata as to a subse- 
quent suit with respect to the bouhd- 
ary involved and established upon the 
former suit. Oklahoma v. Texas, 256 
UW. (S300, 74008.Ct, 420) 65: E.sld: 834. 
(2) Thus a decree that a boundary 
was at a particular place with refer- 
ence to a particular branch of the 
Red River was res judicata not only 
as to the branch constituting the 
boundary but also as to the particu- 
lar location, with respect to the river, 
of the boundary line (Oklahoma vy. 
Texas, supra), (3) not alone as to 
the portion of the river then in dis- 
pute but as to the whole length of the 
river constituting the boundary and 
falling within the operation of the 
same terms and rules for the estab- 
lishment of the boundary as that par- 
ticular portion with reference to 
which suit was brought (Oklahoma v. 
Texas, supra). (4) However, the 
question whether a particular matter 
respecting the boundary was within 
the issues proper to be decided in the 
former suit is open to inquiry upon 
the subsequent suit. Oklahoma v. 
Texas, supra. (5) The effect of a de- 
cree as an adjudication conclusive up=- 
on the parties is not to be determined 
by isolated passages in the opin- 
ion considering the rights of the par- 
ties, but upon an examination of the 
issues made and intended to be sub- 
mitted and which it was intended to 
decide (Oklahoma v. Texas, 272 U.S. 
21, 47 S.Ct. 9, 71 L. Hd. 145), (6) and, 
thus, it has been held, in specific 
cases, that prior decisions of the su- 
preme court as to portions of state 
boundaries, were not res judicata as 
to other controversies respecting 
other boundaries of the same state, 
not:in issue at the prior trial, so that 
the boundary of Texas along the one 
hundredth meridian was not settled 
by. a decision as to the Red River 
boundary of that state. Oklahoma vy. 
Nexas;. 202 (U.S. 2h. 4S Ct. 9 7 kee 
Ed. 145. (7) A decree in a boundary 
suit between the United States and a 
state is res judicata, not only as to 
the parties, but also as to those in 
privity with them, such as a subse- 
quently created state succeeding to 
the rights of the United States to the 
boundary in question. Oklahoma vy. 
Texas, 256 U. S. 70, 41 S.Ct. 420, 65 
L. Ed. 831. 


[d] Right to except to commis- 
sioner’s report (1) is dependent upon 
the possession of a sufficient interest 
in the ascertainment of the boundary 
line. -Oklahoma v. Texas, 265 U. S. 
493, 44 S.Ct. 571, 68 L. Hd. 1118. (2) 
The state has a legal interest in the 
location of the boundary and there- 
fore a right to except (Oklahoma vy. 
Texas, supra), (3) but exceptors 
whose interests are conjectural and 
future, do not have. such a present 
or certain interest in the subject as 
entitles them to complain of commis- 
sioners’ reports. Oklahoma y. Texas, 
ae S. 493, 44 S.Ct. 571, 68 L. Ed. 
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at law may be directed, or a commission awarded, 
or, if the court is satisfied without either, it may 
itself determine the boundary.*® 

Costs. The costs of the suit will be equally di- 
vided between the two states where the matter in- 
volved is a governmental question in which each 
party has a real and vital yet not a litigious inter- 


[§ 31] b. Between or against Private Persons. 


[e] Determination of boundary by 
court.—Michigan v. Wisconsin, 272 U. 
S..1398, 47 SGt Wha it ls wane toy 
Georgia v. South Carolina, 259 U. S. 
572, 42 S.Ct. 597, 66 L. Ed. 1069, 257 
U. S. 516, 42 S.Ct. 173, 66 L. Hd. 347; 
Washington y. Oregon, 211 U. S. 127, 
29 S.Ct. 47, 538 L, Ed. 118; Louisiana 
v. Mississippi, 202 U. S. 58, 50 L. Ed. 
93945 SUS. vir Dexas: al 62 UNS ola ho 
S.CL. 725, 40 L. Ed. 867, 143 U. S. 621, 
12 S.Ct. 488, 36 L.Ed. 285; Missouri 
v. Kentucky, 11 Wall. (U. 8.) 395, 20 
L. Ed. 116; Virginia v. West Virgin- 
jay Tl Wall. COS) ~395°20 fm. 6s 
Alabama v. Georgia, 23 How. (U. S.). 
505, 16 L. Ed. 556. 

{f] Appointment of commission- 
ers to determine, run, or mark the 
boundary and confirmation of their 
report. New Mexico vy. Texas, 283 U. 
S. 788, 51 S.Ct. 357, 75 LL, Hd. 1415, 276 
U. S. 558, 48 S.Ct. 344, 72 L. Ed. 699; 
Louisiana v. Mississippi, 282 U. S. 
458, 51 S.Ct. 197, 75 L. Ed. 459; Ar- 
kansas v. Tennessee, 269 U,S. 152, 46 
S.ct. 31,'70 L. Hd. 206, 247 U. S. 461, 
88 S.Ct. 557, 62 L. Ed. 1213, 246 U.S. 
158, 38 S.Ct. 301, 62 L. Ed. 638, LRA 
1918D 258; New Mexico v. Colorado, 
268 U. S. 108, 45 S.Ct. 388, 69 L. Ed. 
508, 267 U..S.-30; 45° S.Ct. 202, 1690 ga. 
Ed. 499 [motion den 267 U. S. 582, 45 
S.Ct. 353, 69 L. Ed. 798]; Oklahoma v. 
Texas, 260 U. S. 606, 43 S.Ct. 221, 67 
L, Ed. 428, 261 U. S. 340, 43 S.Ct. 379, 
67 L. Ed. 687, 265 U. S. 490, 44 S.Ct. 
607, 68 L. Hd. 1116, 265 U. S. 493, 44 
S:Ctsr5 72,168) Tu aad ys 1118, ] 2645s. 
565, 44 S.Ct. 455, 68 L. Ed. 852, 266 U. 
S. 546, 45 S.Ct. 195, 69 L. Hd. 434, 267 
U.58452,°45-S.6t. 3615569 a El 267. 
269, Us Se 314,46 S.Ct, 264,.70) iy. Seid: 
285, 269 U. S. 539, 46 S.Ct. 164, 70 L. 
Ed. 401; Minnesota v. Wisconsin, 258 
U. S. 149, 42-S.Ct. 591, 66 L. Ed. 519, 
254 U. S. 14, 41 S.Ct. 6, 65 L. Ed. 103; 
Arkansas v. Mississippi, 252 U. S. 344, 
40 S.Ct. 333, 64 L. Ed. 605, 256 U.S. 
28, 41 S.Ct. 444, 65 L. Ed. 813; North 
Carolina v. Tennessee, 240 U. S. 652, 36 
S.Ct. 604, 60 L. Ed. 847, 235 U. S. 1, 35 
S.Ct. 8, 59 L. Ed. 97; Maryland v. 
West: Virginia, 2254U.°-S5\ 2, 32\S.6t: 
672, 56 L. Ed. 955; Missouri v. Ne- 
braska, 196 U. S. 28; 25 S.Ct. 155, 49 
BL. Ha372,,197: UsS. 577s 25. S.Ct a aso, 
49 L. Ed. 881; Tennessee v. Virginia, 
190 °U.'S. 64, 28-S.Ct. 827) 4%. da, Mat 
956; Missouri v. Iowa, 165 U. S. 118, 
17.S.Ct. 290, 41/L, Hd. 655, 160 U.7S; 
688, 16 S.Ct. 433, 40 L. Ed. 583; In- 
diana v. Kentucky, 163 U. S. 520, 16 
S.Ct. 1162, 41 L. Ed. 250, 159 U.S. 275, 
16 S.Ct. 320, 40 L. Ed. 149, 136 U.S. 
479, 10 S.Ct. 1051, 34 L. Ed. 329; Iowa 
v. Illinois, 202 U. S. 59, 26 S.Ct. 571, 
50 L. Ed. 934, 147 U.S. 1, 18 S.Ct. 239, 
37 L. Ed. 55; Missouri v. Iowa, 7 
How. ..€U.).S.)) 660, £2) eo Bal Sen y1'0 
How. 1, 13 L. Ed. 303. ; 

57. New Mexico v. Texas, 283 U. 
S. 868, 51 S.Ct. 357, 75 L. Ed. 1472, 276 — 
U. S. 558, 48 S.Ct. 344, 72 L. Ed 699; 
Michigan v. Wisconsin, 270 U. S. 295, 
46 S.Ct.-290; 70°. Hay 695,527) sos: 
398, 47 S.Ct. 114, 71 L. Hd. 315; New 
Mexico v. Colorado, 268 U. S. 108, 45 
S.Ct. 388, 69 L. Ed. 503; Georgia y. 
South Carolina, 259 U. S. 572, 66 L. 
Ed. 1069, 257 U. S. 516, 42 S.Ct. 173, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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§ 31] 


Under the general rule that the extent of the terri- 
torial limits of the nation or state in which the court 
exercises authority is a political question beyond the 
jurisdiction of the court to decide,®* the determina- 
tion of the boundary of a state is ordinarily a politi- 
eal question with which the state courts will not in- 
termeddle, the action of the political departments 


§6 L. Ed. 347; Minnesota v. Wiscon- 
sin, 258 U. S. 149, 42 S.Ct. 591, 66 L. 
Ed. 519; Arkansas v. Mississippi, 256 
U. S. 28, 44%°S.Ct. 444, 65 L. Ed. 813; 
North Carolina v. Tennessee, 240 U. 
S. 652, 36 S.Ct. 604, 60 L. Ed. 847, 235 
U.S. 1, 35 -S.Ct. 8; 59 L. Hd. 97; Mary- 
land v. West Virginia, 225 U. S. 1, 32 
S.Ct. 672, 56 L. Ed. 955; Washington 
Wee Oneson; 21) Ws Sx 127529 .Sict=47, 
53 L. Ed. 118; Tennessee v. Virginia, 
1908 U.S. 64,023' S:Ct. 827. 47. L.-Bad: 
956; Indiana v. Kentucky, 163 U. S. 
520, 16 S.Ct. 1162, 41 L. Ed. 250; Mis- 
souri v. Iowa, 160 U. S. 688, 16 S.Ct. 
4337.40, 1, Dds 583, 165) WU. -S. 118, 17 
S.Ct. 290, 41 L. Kd. 655; Nebraska v. 
lowa, 143.U. S. 359, 12 S.Ct. 396, 36 L. 
Wao vse. 0-145) UW. Se5195) 22) S.Ct. 976, 
36 L. Ed. 798; Missouri v. Iowa, 10 
How. (U. S.) 1, 13 L. Ed. 303, 7 How. 
660, 12 L. Ed. 861. See Oklahoma v. 
Texas, 261 U. S. 340, 43 S.Ct. 379, 67 
L. Ed. 687, 267 U. S. 580, 45 S.Ct. 355, 
6955 Bd, 722, 269 U. S. 539, 46 S.Ct. 
164, 70 L. Ed. 401 (where, the United 
States having intervened as an inter- 
ested party, the costs of commission- 
ers in running and marking a bound- 
ary were decreed to be borne in equal 
portions by the United States and 
each of the states). 


Compare Louisiana v. Mississippi, 
202 U. S. 58, 50 L. Ed. 934 (decreeing 
that the costs of suit should be borne 
by the state of Mississippi). 


[a] In suit between state and 

_ United States of the same character. 

it was ordered that each party pay 

its own costs. U.S. v. Texas, 162 U. 
S. 1, 16 S.Ct. 725, 40 L. Ed. 867. 


[b] Unnecessary expenses.—The 
state which alone took exception to 
the commissioners’ report, establish- 
ing the boundary between it and an- 
other state, was chargeable with cost 
of unnecessarily printing evidence 
and with one-half of the other ex- 
penses. Arkansas v. Tennessee, 269 
U.S. 152, 46 S.Ct. 31, 70 L. Ed. 206. 


58. See Constitutional Law § 381 
text and note 93. 


59. Ark.—State v. Bowman, 89 
Ark. 428, 116 S.W. 896; De Loney v. 
State, 88 Ark. 311, 115 S.W. 138. 


Me.—State v. Wagner, 61 Me. 178. 
N. H.—Bedel v. Loomis, 11 N. H. 9. 
R. I.—State v. Dunwell, 3 R. I. 127. 


Tex.—Cameron v. State, 95 Tex. 
545, 68 S.W. 508 [rev (Civ. App.) 67 
S.W. 348]; Harrold v. Arrington, 64 
Tex. 233;. Wortham v. Sullivan, (Civ. 
App.) 147 S.W. 702, 703; Reese -v. 
Cobb, (Civ. App.) 135 S.W. 220; Rodri- 
guez v. Hernandez, 35 Tex. Civ. App. 
78, 79 S.W. 343. 


But see Rober v. Michelsen, 82 Neb. 
48, 116 N.W. 949, 950 (“although the 
Legislature is vested with comprehen- 
sive power in its department of gov- 
ernment, yet it cannot, by mere en- 
actment, without the co-operation of 
an adjoining state, extend the terri- 
tory of Nebraska at the expense of 
that neighbor, nor thereby invest its 
courts with extra-territorial jurisdic- 
tion over the lands of a sister state’’). 


“In the very nature of things the 
determination of a boundary line be- 
tween two nations or states is a po- 
litical one and not a judicial question. 


[59 Cc. J.—d] 


STATES 


state.®° 


The question, indeed, may be made a 
judicial question by treaties, or by 
superior legislation by the federal 
government where states’ rights are 


involved.” Wortham vy. Sullivan, su- 
pra. 
[a] Effect of decision of United 


States supreme court.—It has even 
been held, where the political depart- 
ments of the state claimed that cer- 
tain territory was included in the 
state’s boundaries, which claim was 
subsequently disallowed and such ter- 
ritory held to be outside the state by 
the United States supreme court, that 
the determination of the legislature 
upon the boundaries was conclusive 
upon the state courts, as well after as 
before, the decision by the federal 
supreme court, and that no issue 
could be raised before the state court 
that the territory in question was not 
within the boundaries of the state. 
Cameron y. State, 95 Tex. 545, 68 S.W. 
508 [rev (Civ. App.) 67 S.W. 348]. 


[b] Private rights within bounda- 
ries of state.—(1) The rule, while 
binding the courts to recognize the 
boundaries established by the politi- 
cal authorities, does not prevent them 
from determining that land came into 
existence by the avulsion rather than 
the accretion of a boundary river, for 
the purpose of determining what are 
the rights of individuals within the 
region over which the political de- 
partments exercise their authority. 
Rodriguez v. Hernandez, 35 Tex. Civ. 
App. 78, 79 S.W. 343. (2) Where, 
however, property which has been 
treated as lying outside the bounda- 
ries of a state by the competent politi- 
cal authorities, is, upon settlement of 
the boundary, determined to be with- 
in the state, nevertheless the action 
of the political authorities in the 
prior period is such that the statute 
of limitations of the state within 
whose boundary it is eventually lo- 
cated does not start running until 
after the readjustment of the line by 
the political departments. Reese v. 
Cobb, (Tex. Civ. App.) 135 S.W. 220. 


Judicial notice of boundaries 
claimed by political departments see 
Evidence § 1866 text and note 77. 


60. See cases infra this note. 


“The question . - involved must 
not be confused with the many cases 
where courts are called upon to de- 
termine whether they have jurisdic- 
tion of a particular case on account 
of uncertainty as to where the state 
boundary is. . . . In such cases the 
state is asserting sovereignty only to 
the true line and the inquiry is to as- 
certain where the true lineis. .°. . 
The courts will not inquire whether 
the grants are valid, for the political 
department has elected to exercise 
sovereignty there; but, where the 
state has elected to exercise sover- 
eignty to a definite line, then. the 
courts may properly decide where 
such line is. When this distinction 
is borne in mind, there is no conflict 
in the decisions touching this ques- 
tion.” State v. Bowman, 89 Ark. 428, 
116 S.W. 896, 898. 


{a] Evidence.—(1) Proof of a pri- 
vate survey not authorized by adjoin- 
ing states is not competent evidence 
on an issue as to the location of a 
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of the state government in the matter being conclu- 
sive on the courts;>® however, such courts pass upon 
and decide questions relating. not to the determina- 
tion of the boundary, but to the location of particu- 
lar points or places with reference to the boundary, 
as determined by the political authorities of the 
The construction of instruments defining 


state boundary. De Loney v. State, 
88 Ark. 311, 115 S.W. 138. (2) A flag- 
staff man in a corps of surveyors em- 
ployed by an Indian commission was 
held not competent to testify on an 
issue as to the location of a state 
boundary as to a line surveyed by the 
corps where the survey was not au- 
thorized by the states. De Loney v. 
State, supra. (3) The determination 
of the United States Geological Sur- 
vey as to the boundary between states 
is not conclusive, where the survey 
was without authority to establish a 
line, and attempted only to represent 
the line as it was then thought to be 
located. McCarty v. Carolina Lum- 
ber Co., 134 Tenn. 35, 182 S.W. 909. 
(4) The fact that inhabitants along 
the boundary between states sent 
their children to schools of one state 
and paid taxes to it, is not conclusive 
of the preper location of the bound- 
ary, especially where the region was 
wild and inaccessible and they could 
have employed only the schools which 
they did employ. McCarty v. Caro- 
lina Lumber Co., supra. (5) The 
court, in such disputes, may take ju- 
diciai notice of the political history 
of the world. Ocean Industries, Inc. 
v. Super. Ct., 200 Cal. 235, 252 PB. 722. 
(6) The burden of proof is on a per- 
son who asserts rights upon the basis 
of his presence of a particular state 
to show that he was in fact within 
the territorial limits of such state. 
Joyce-Watkins Co. v. Industrial 
Commn., 325 Ill. 376, 156 N.H. 346. 


[b] Expense of removing obstruc- 
beatorrage Aten v. Richmond County, 73 
PN OOo 


[c] Place of commission of tort re- 
specting personal property.—Suttori 
v. Peckham, 48 Cal. App. 88, 191 P. 
960; Myers v. Perry, 1 La. Ann. 372; 
Edson v. Crangle, 62 Ohio St. 49, 56 
N.E. 647. 


{[d] Extent of power to grant ferry 
franchise.—Tugwell v. Eagle Pass 
Ferry Co., 74 Tex. 480, 9 S.W. 120, 13 
S.W. 654. 


[e] Situs for purposes of taxation. 
—St. Joseph, etc., R. Co. v. Devereux, 
41 F. 14; Keokuk, etc., Bridge Co. v. 
Peo., 176 Ill. 267, 52 N.BH. 117; Keo- 
kuk, etc., Bridge Co. v. Peo., 167 Ill. 
15, 47 N.E. 313 [aff 175 U. S. 626, 20 
S.Ct. 205, 44 L. Hd. 299]; Keokuk, 
etc., Bridge Co. v. Peo., 145 Ill. 596, 
34 N.E. 482; St. Louis Bridge Co. v. 
Peo, 125 Ill 226, 17 NE 468; Butte- 
nuth v. St. Louis Bridge Co., 123 Ill. 
535, 17 N.E. 439, 5-AmSR 545; St. 
Louis Bridge Co. v. East St. Louis, 
121 Ill. 288, 12 N.B. 723; Chicago, etc., 
R. Co. v. Clinton, 88 Iowa 188, 55 N.W. . 
462; Dunlieth, ete., Bridge Co. v. Du- 
buque County, 55 Iowa 558, 8 N.W. 
443; Louisville Bridge Co. v. Louis- 
ville, 81 Ky. 189, 5 KyLaw 16, 473; 
Neweastle Circle Boundary Case, 6 Pa. 
Dist. 184; Point Pleasant Bridge Co. 
v. roe Pleasant, 32 W. Va. 328, 9 
S.B. 231. 


[f] Place of commission of tort 
against person.—Joyce-Watkins Co. 
v. Industrial Commn., 325 Ill. 378, 156 


N.E. 346; Chicago Transit Co. vw. 
Campbell, 110 Ill. App. 366; Mahler 
v. Norwich, ete., Transp. Co., 35 N. Y. 


352 [rev 45 Barb. 226, 30 HowPr 237]; 
Booth v. Shepherd, 8 Ohio St. 244. 


[g] Place of service of process.— 


66 [59 C.J.] 


state boundaries is one of law and not one of fact. 
A statute authorizing the bringing of any and all ac- 
tions necessary in the judgment of certain commis- 
sioners to determine the boundaries of a state is to 
be construed as an authorization to bring such ae- 
tion only as is requisite in their judgment for the 
proper determination of the boundary,®? 
only proper action is a suit in the United States su- 
preme court, the only discretion given is to deter- 
mine whether or not any such suit shall be brought.°* 


[§ 32] 5. Change of Boundaries. 


Holbrook v. Moore, 4 Neb. 4387. 


[h] Judgment with respect to 
such matter in a suit between private 
persons (1) does not establish the 
boundary line nor bind the state, not 
being res judicata as to the latter, 
which is not a party to the record 
(New Castle Circle Boundary Case, 6 
Pa. Dist. 184. See Joyce-Watkins Co. 
v. Industrial Commn., 325 Ill. 378, 156 
N.E. 346 [the boundary of a state 
cannot be determined in an action to 
which that state is not a party]), (2) 
nor, although one of the states in- 
volved was a party to the suit, is it 
binding in any respect as against the 
other state, which was not a party to 
the record (Arkansas v. Tennessee, 
246 US'S5158,°38 S.Ct 301,-62: L.. Hd. 
638, LRA1918D 258). 


[i] Grant of power to exercise 
eminent demain in boundary river. 
Western Union Tel. Co. v. Louisville, 
ete.,; R..Co., 270 Ill. 399, 110 N.E. 583, 
AnnCasi1917B 670. 


{j] Title to, or rights in, realty.— 
Kissell v. Stevens, 164 Ark. 195, 261 
S.W. 299; Florida Gravel Co. v. Capi- 
talCity Sand,.ete Cos, 170-Ga; 855, 
154 S.E. 255; Randolph v. Hinck, 277 
Till. 11, 115 N.E. 182; Bellefontaine 
Impr. Co. v. Niedringhaus, 181 Ill. 426, 
55 N.H. 184, 72 AmSR 269; Kaskaskia 
v. McClure, 167 Zl. 23, 47 N.E. 72; 
Bigelow v. Herrink, 200 Iowa 830, 205 
N.W. 531; Kitteridge Vv. Ritter, 172 
Iowa 55, 151 N.W. 1097; Coulthard v. 
McIntosh, 143 Iowa 389, 122 N.W. 
233; Fowler v. Wood, 73 Kan. 511, 85 
P. 763, 117 AmSR 534, 6 L,R.A.N.S, 
162; McBride yv. Steinweden, 72 Kan. 
508, 83 P. 822; Perks v. McCracken, 
169 Ky. 590, 184 S.W. 891; Hill City 
Compress Co. v. West Kentucky Coal 
Co., 155 Miss. 55, 122 So. 747;. Mont- 
gomery v. Ives, 21 Miss. 161; Cooley 
v. Golden, 52 Mo. App. 229 [aff 117 Mo. 
33, 23 S.W. 100, 21 L.R.A. 300]; O’Con- 
nor v. Petty, 95 Neb. 727, 146 N.W. 
947; Rober v. Mick<:sen, 82 Neb. 48, 
116 N.W. 949; Cook v.’ Weigley, 72 N. 
J. Eq. 221, 65 ‘A. 196; Cook v. Weigley, 
68 N..J. Eq. 480, 59 "A. 1029 [aff 69 N. 
J. Eq. 836, 65 INS 480]; Ware v. Houk, 
10 Ohio Dec. (Reprint) 724, 25 Cine 
LBul 205; MeCarty v. Carolina Lum- 
ber Co., 134 Tenn. 35, 182 S.W. 909; 
Stockley v. Cissna, 119 Tenn. 135, 104 
S.W. 792; Moss v. Gibbs, 10 Heisk. 
(Tenn.) 283; Crawford v. White, 
(Tex. Cr.) 25. S.W.(2d) 629 [cert den 
283 U.-S.) 823; 51 S:Ct. 346, 75 Le Bd. 
1487]; Southwestern Portland Ce- 
ment Co. v. Kezer, (Tex. Civ. App.) 
174 S.W. 661; French v. Bankhead, 11 
Gratt. (52 Va.) 1386; Franzini v. Lay- 
land, 120 Wis. 72, 97 N.W. 499. 


[k] Situs of crime.—Hearne vy, 
State, 121 Ark. 460, 181 S.W. 291; 
Kinnane v. State, 106 Ark. 286, 153 
“S.W. 262; Wolfe v. State, 104 Ark, 
140, 148 S.W. 641; Bowman v. State, 
93 Ark. 168, 129 S.W. 80; De Loney 
v. State, 88 Ark. 311, 115 S.W. 138; 
Cessill v. State, 40 Ark. 501; Simpson 


Congress has no 
power to take from one state any portion of its ter- 


STATES 


t.61 


2 and if the 


Vers tates) anGar 405, 17 sok 984, 44 
AmSR 75, 22 U.R.A. 248; James v. 
State, 10 Ga. App. 13, 72 S.E. 600; Mc- 
Fall v. Com., 2 Metc. (Ky.) 394; State 
Var Burton. LOG lar: Toe io kes Orn corks 
State v. Burton, 105 La. 516, 29 So. 
970; State v. Wagner, 61 Me. 178; 
State v. Keane, 84 Mo. App. 127; State 
v. Barrington, 141 N. C. 820, 53 S.E. 
663; Boswell v. State, 19 Okl. Cr. 443, 
200 P. 256; Jentho v. State, 19 Okl. 
Cr. 434, 200 P. 251; Keeter v. State, 
19 Okl. Cr. 35, 196 P. 970; Laxon v. 
State, 126 Tenn. 302, 148 S.W. 1059; 
Spears v. State, 8 Tex. App. 467; Col- 
lins v. State, 3 Tex. App. 323, 30 AmR 
142; State v. Young, 46 Vt. 565; Com. 
yv. Garner, 3 Gratt. (44 Va.) 624; State 
v. Bowen, 149. Wis. 208, 135 N.W. 494, 
39 L.R.A.N.S. 200. 


61. State v. Wagner, 61 Me. 178; 
Peo, .v. Hillman, 246.N. Y. 467, 159 
N.E. 400. 


[a] Construction against restric- 
tion of territorial limits.—It is not 
assumed, except on the clearest evi- 
dence, that the state intends by its 
own legislation to renounce its right 
of territorial domain in which its ti- 
tle is clear and absolute. State v. 
Pollock, 1386 Wash. 25, 239 P. 8. 


[b] However (1) the ascertain- 
ment of the boundary, as the latter 
is construed to run by the court, with 
a view to its location, is a question 
of fact. State v. Burton, 106 La. 732, 
31 So. 291; State v. Barrington, ee 
N. C. 820, 53 S.H. 663. See U. S. 
John, *t- Black (U.S): 484,917 EB: Ea. 
225 (to the same effect) ; Coulthard Vv. 
McIntosh, 143 Iowa 389, 122 N.W. 233, 
236 (‘Both court and jury assume 
that the boundary has already been 
settled by proper authority to be the 
central thread of the main channel of 
the river, and whether a given point 
or location is on the iowa side or the 
Nebraska side of the line is a simple 
question of fact, the decision of which 
does not operate in the least to unset- 
tle or change or modify the territorial 
limits or authority of either of the 
sovereign states between whose ju- 
risdictions: such line has been 
drawn’’). (2) Thus the question of 
what is in fact the low-water mark 
has been held to be a jury question. 
Ware v. Houk, 10 Ohio Dec. (Reprint) 
724, 25 CincLBul 205. 


62. State v. Hall, 23 N. M. 422, 168 
Biv (hoy 


63. State v. Hall, supra. 


64 Louisiana v. Mississippi, 
U. S. 1, 26 S.Ct. 408, 50 L. Ed. 913. 


[a] Acts of admission of Louisi- 
ana, Mississippi and Alabama did not 
form part of a homogeneous whole or 
a common system so as to render the 
latter acts declaratory of the meaning 
of the former and are not to be con- 
strued as in pari materia. Louisiana 
v. Mississippi, 202 WU. S.. 1, 26 Sct 
408, 50 L. Hd. 913. a 
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ritory and give it to another state upon the admis- 
sion of the latter into the Union,** and cannot change 
the boundaries of a state as fixed by it when the state 
was admitted;®* and still less does such power exist 
in an administrative: department.®® 


Cessions to states by general government. How- 
ever, the validity of a change of boundaries after 
admission of a state through congressional cession 
or surrender of territory of the United States, unas- 
signed to any state, and aeceptance thereof by the 
state affected, has been repeatedly recognized ; als 
and, along a loss of territory may be an inciden- 


65. New Mexico v. Colorado, 267 
US. 30;.45 S.Ct.) 202; 69... Hid 9499 
[motion den 267 U. S. 582, 45 S.Ct. 353, 
69 L. Ed. 798]; Washington v. Ore- 
gon, 2140 U.oS! D227. 2995S Cty 4t, hoses 
Ed. 118; U. S. v. Newark Meadows 
Impr. Co., 173 F. 426; State v. Muncie 
Pulp Co., 119 Tenn. 47, 104 S.W. 437. 
See Whiteside v. Norton, 205 F. 5, 123 
C.C.A. 318, 45 L.R.A.N.S. 112 [mod 188 
F. 356] (recognizing the rule). 


[a] Construction of later act of 
admission.—The western boundary of 
Tennessee at the time of its admis- 
sion as a state, in 1796 (1 U.S. St. at 
L. 491 ¢ 47), being the middle of the 
Mississippi river, the designation of 
the eastern boundary of Arkansas as 
the middle of the main channel at 
the time of its admission as a state, 
in’. 1836. (5) Us Se -Sty ah Le SOC TOO) 
could not have been intended to des- 
ignate a different boundary line than 
that of Tennessee as it then existed, 
since under U. S. Const. art 4 § 38, 
providing that new states may be ad- 
mitted but no new state shall be 
formed or erected within the juris- 
diction of any other state or any state 
formed by the junction of two or 
more states or parts of such states 
without their consent, congress was 
without power to change the bounda- 


‘ries of Tennessee as fixed by it when. 


that state was admitted. State wv. 
Muncie Pulp Co., 119 Tenn. 47, 104 
S.W. 437. 


{b] Extension of admiralty juris- 
diction to Great Ihakes did not change 
the boundaries of those states which, 
by their acts of admission, were fixed 
at the international boundary between 
the United States and Canada, run, by 
the treaty between Great Britain and 
the United States of Sept. 3, 1783, 
through the middle of several of those 
lakes. Edson v. Crangle, 62 Ohio St. 
49, 56 N.E. 647. 


{c] State legislature has no power 
to exclude from the territorial limits 
of a state any of the land.or water 
areas embraced therein by the ex- 
press terms of its constitution. Ocean 
ga Inc. v. Super. Ct., 200 Cal. 

3b; 252° Po "722. 


66. Whiteside v. Norton, 205 F. 5, 
123 C.C.A. 3138, 45 L.R.A:N.S. 112 [mod 
188 F. 356]. : 


67. See cases infra this note. 
[a] Act of congress of June 23, 


1886, extending northern boundary of. 


Ohio [5 U. S. St. at L. p 56], to a di- 
rect line running from the southern 
extremity of Lake Michigan to the 


most northerly cape of Miami Bay. ~ 


Piatt v. Oliver, 19 F 
2 McLean 267. 


[b] Act of congress of April 14, 
1812, extending boundaries of Louisi- 
ana [U. S. St. at L. 708 c 57] to the 
thirty-first degree of north latitude 
and the Pearl River. Louisiana y. 
Mississippi, 202 U. S. 1, 26 S.Ct. 408, 
50 L. Hd. $18. 


. Cas, Nox 11§L5, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tal consequence of the acceptance of such a cession, 
the state is afterwards limited to the boundary line 
as defined in the cession and cannot continue to claim 
to the boundary as it existed prior thereto.*® 


Change by courts. It is incompetent for any court 
to change the boundary line between two states for 
any purpose in a suit between private persons®® or 


even between states.7° 


[§ 33] F. Establishment of New States*!—1. Ad- 
mission—a. Authority for, and Manner of, Admis- 
The constitution provides that “new States 
may be admitted by the Congress into this Union” 
subject to prohibitions against impairment of the 
existence or integrity of existing states,’? leaving it 


sion. 


[ce] Cession to Missouri of Platte 
Purchase.—Missouri v. Kansas, 213 
U.S. 78, 29 S.Ct. 417, 53 'L. Ha. 706; 
Missouri v. Nebraska, 196 U. S. 23, 
25 S.Ct. 155, 49 L. Ed. 372; St. Joseph, 
etce., R. Co. v. Devereux, 41 F.*14; 


‘Cooley v. Golden, 52 Mo, App. 229 [aff 


117 _ Mo. 38, 23 S.W. 100, 21 L.R.A. 
300]. 


[d] Abandonment to Tennessse of 
Denham’s or Cut-off Island in the 
Mississippi River by act of congress 
of 1846 relinquishing to that state 
the unappropriated lands of the Unit- 
ed States. Moss vy. Gibbs, 10 Heisk. 
(Tenn.) 283. 


[e] Cession to Arkansas of “Choc- 
taw Strip” by the act of congress of 
Febr. 10, 1905 [33 U. S. St. at L. 714]. 
Bowman v. State, 93 Ark. 168, 129 
S.w. 80 (Act Congr. Feb. 10, 1905, c 
Dile Poo We 9,2 ote att tu.- 0149) ceding 
to the state the “Choctaw Strip,” 
and Aet Febr. 16, 1905 [Acts (1905) 
p 124], and Act March 14, 1905 
[Acts (1905) p 212], accepting the 
same, are not ineffectual as describing 
no territory, the general description 
in general terms describing the ter- 
ritory by permanent lines so that its 
location cannot be mistaken, and the 
particular description being capable 
of being made effective, either by re- 
jecting as surplusage the words “100 
paces east of old Ft. Smith’ from the 
part thereof, ““Beginning at the point 
on the south bank on the Arkansas 
river, 100 paces east of old Ft. Smith, 
where the western boundary line of 
the state of Arkansas crosses the said 
river,” or by substituting the word 
“west,” obviously intended to be used, 
for the word “east,” as a grant is to 
be construed according to the inten- 
tion of the parties as manifest by the 
entire instrument, although this may 
not comport with the language of a 
particular part of it; and, where two 
descriptions inconsistent with each 
other are given, that must control 
which best expresses the intention of 
the parties, as manifest by the whole 
instrument and the surrounding cir- 
cumstances); State v. Bowman, 89 
Ark. 428, 116 S.W. 896. 


[f] Status of territory prior to ex- 
tension.—(1) Where, by congressional 
cession and state acceptance, terri- 
tory is added to a state, the jurisdic- 
tion prior to execution of the trans- 
fer is in the federal or territorial au- 
thorities established for such region, 
and not in the state to which it is 
ceded, and the acts of the latter prior 
to the transfer are operative and 
binding after the transfer, without 


impairment by reason of the ces- 


sion. Piatt v. Oliver, 19 F. Cas. 
Wo. 11,115, 2 McLean 267. (2) This is 
true although it was expressly stipu- 
Jated in the constitution of the gran- 
tee state at the time of its admission, 
that, with the consent of congress, 
the state’ boundary might be extended 
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to the discretion of congress to determine the circum- 
stances under which a state shall be admitted and the 
steps to be taken by the people of the prospective 
state to obtain admission.7% 
narily adopted in this connection has been the sub- 
mission to congress of a constitution, agreed to by 
the people of the territory seeking admission, fre- 
quently in pursuance of prior congressional author- 


The procedure ordi- 


ization in the form of an enabling act, and congres- 


in certain contingencies to include 
the region thus ceded, in compliance 
with which provision the cession was 
eventually executed. Piatt v. Oliver, 
supra, 


68. Missouri v. Kansas, 213 U. S. 
78, 29 S.Ct. 417, 53 L. Hd. 706. 


[a] Rule applied.—The western 
boundary of Missouri, extended by 
Act Congr. June 7, 1836, c 86 [5 U. S. 
St. at L. 34] to the Missouri river, re- 
mains the center of that stream, even 
if by erosion the result may be to 
take from Missouri territory which 
lies east of the original boundary de- 
fined as a meridian running due north 
from the mouth of the Kansas river. 


Missouri v. Kansas, 213 U. S. 78, 29 
S.Ct. 417, 538 L. Ed. 706. 
69. Bluefield Waterworks, _ etc., 


te v. Sanders, 63 F. 333, 11 C.C.A. 


[a] Approval of commissioner’s 
report, in pursuance of a court order 
to run and mark a boundary as laid 
down by prior surveyors, but which 
instead corrected errors in surveying, 
straightened portions of the line, and 
failed to conform to the line as run by 
the earlier surveyors, was ineffective 
to change the boundary from the 
earlier one which remained the 
boundary despite the more scientific 
character of the second survey. 
Bluefield Waterworks, etc., Co. v. 
Sanders, 63 F. 3338, 11 C.C.A. 232. 


70. Washington v. Oregon, 211 U. 
Sy dak 290SiCt47, 53° Li kody: 118. 


71. Validity and effect of boundary 
provisions in acts of admission see 
supra § 26 text and note 14; § 27 text 
and-note, 25; § 28 text and note 37. 


What law governs federal patents 
for lands within new states see Nav- 
sais Waters § 261 text and notes 
15-17. 


72.- U. S. Const. art 4 § 3. 


[a] History of clause in conven- 
tion.— The clause with reference to 
the admission of new states as origin- 
ally reported by the committee of de- 
tail in the federal constitutional con- 
vention of 1787 contained the lan- 
guage “If the admission be consented 
to, the new State shall be admitted 
on the same terms as the original 
ones. But the legislature may make 
conditions with the new States con- 
cerning the public debt which shall be 
then subsisting,’’ but, despite strenu- 
ous opposition, these clauses were 
stricken out ‘upon the view that wide 
latitude ought to be given to the 
Congress, and the denial of any- at- 
tempt to impede the growth of the 
western country.’ Boyd v. Nebraska, 
143 U. S. 135, 163, 12 S.Ct. 375, 36 L. 
Ed. 103 [rev on other grounds (Neb.) 
48 N.W. 739]. 


Formation of new states from ex- 
isting states see supra § 14, 


sional assent to the proposals therein contained by 
means of an act providing for the admission of the 
proposed state.*4 
however, are essential and others have been dispensed 
with on particular oceasions.7® 
essary, however, 


Some only of the customary steps, 


It is absolutely nec- 
that congress express its consent 


73. Farrar v. St. Louis, etc., R. Co., 
149 Mo. App. 188, 130 S.W. 373; Brit- 
tle v. Peo., 2 Neb. 198; Anderson v. 
Tyree, 12 Utah 129, 42 P. 201. 


[a] Qualifications of electors com- 
petent to vote on the proposal for 
statehood are within the power of 
congress to prescribe. Anderson. v. 
Tyree, 12 Utah.129, 42 P. 201: 


[b] Acts admitting different states, 
at widely separated intervals and not 
in pursuance of one common system, 
are not required to be construed as in 
pari materia. Louisiana v. Mississip- 
pie U. S. 1, 26 S.Ct. 408, 50 L. Ed. 


[ec] No other authority exists any- 
where for the admission of new 
states. Brittle v. Peo., 2 Neb. 198. 


See Farrar v. St. Louis, ete., R. Co., 
149 Mo. App. 188, 130 S.W. 373 (to the 
same effect). 


[d] Construction of enabling act. 
—An enabling act should be given a 
liberal, and not a narrow and restrict- 
ed, construction for the purpose of 
carrying out its intent. State v. 
Potts, 141 Wash. 110, 250 P. 1090. 


74. See statutory provisions; 
cases passim infra notes 75-79, 


75. See cases infra this note. 


[a] Constitutional convention.—It 
is not essential to the existence of a 
state that the constitution submitted 
by it shall have been drawn up by a 
convention authorized by the people 
but it is operative as a basis for ad- 
mission although framed by private 


and 


sa orede aes Brittle v. Peo., 2 Neb. 
198. 
[b] Order of proceeding.—In some 


instances of admission, the expres- 
sion of assent by congress has pre- 
ceded the formation and adoption of 
a constitution by the people of the 
proposed state. Anderson y. Tyree, 
12 Utah 129, 42 P. 201. 


{[c] Bnabling act.—It has been 
held that, a constitution having been 
adopted and congressional assent 
thereto having been given, such ac- 
tion resulted in the formation of a 
state although the constitution was 
not framed in pursuance to any prior 
enabling act (Benner v. Porter, 9 
How. (U. S.) 235, 13 L. Ed. 119; Scott 
v. Detroit Young Men’s Soc., 1 Dougl. 
(Mich.) 119 [error dism 5 How. 343 
(Wh. Si) ie?) L. Ka. .181])),. .¢2). or was 
framed in pursuance to one which had 
lapsed before such action was _ ini- 
tiated (Brittle v. Peo., 2 Neb. 198). 


[d] Modification of enabling act 
by constitution.—Where the consti- 
tution adopted by the people and ac- 
cepted by congress contains provi- 
sions repugnant to the terms of the 
enabling act, the provisions of the 
enabling act must be construed as 
modified thereby by analogy to rules 
of contract respecting acceptance of 


68 [59 C.J.] 


before a state can enter the Union;’® and, whatever 
other steps may have been taken, a state does not 
come into existence until such assent is given;*" the 
people of the territory affected cannot confer state- 
hood upon themselves by adoption of a proposed con- 
stitution;7® and it has even been said that their for- 
mal consent is not a prerequisite to the establishment 
of a state, and that the only way in which they can 
prevent that result, if congress proceeds to invest 
them with statehood, is by a failure or refusal to 
provide officials and organization for such a body.*® 


[§ 34] b. Conditions on Admission.*° 
mining the validity and efficacy of conditions affixed 
by congress in the admission of states, there are three 
classes of conditions to be distinguished, namely: 
first, provisions which are fulfilled by the admission 
of the state; second, compacts or affirmative legis- 
lation intended to operate in futuro, which are with- 


a counter-offer. Romine v. State, 7 
Wash. 215, 34 P. 924. See McCabe v. 
Atchison, etc., R. Co., 186 F. 966, 109 
COCIRA ANOM atl s23'5 W485 35:8. Ct. 
69, 59 L. Ed. 169] (holding that the 
enabling act is a working rule, ad- 
dressed to the delegates forming a 
constitutional convention, and, where 
a constitution formed by the conven- 
tion has been declared by the presi- 
dent of the United States as author- 
ized by the enabling act to conform 
to the enabling act, the obligations 
imposed by the enabling act cease, 
and individuals may not invoke the 
act as a_ prohibition against state 
legislation, although the enabling act 
also requires that the constitutional 
convention shall accept its terms and 
adopt an ordinance to that effect).. 


Mode of adoption of constitution of 
proposed state see Constitutional Law 
§ 13. 


7G. Brittle, v.. Peo., 2 Neb. 198; 
Myers v. Manhattan Bank, 20 Ohio 
283: How v. Kane, 2 Pinn. (Wis.) 531, 
2 Chandl. 222, 54 AmD 152. See Case 
v. Toftus, 39 F. 730, 733, 5 L.R.A. 684 
(where it is said, by way of dictum, 
that “It rests with congress to say 
when a territory shall be admitted 
into the Union as a state’). 


Wiese brittle “v.. .eo. 2 "Neb 1935 
Myers v. Manhattan Bank, 20 Ohio 
283; How v. Kane, 2 Pinn. (Wis.) 531, 
2 Chandl. 222, 54 AmD 152. 


“Some one or some body, assuming 
to act for the people, may make a 
constitution, and may elect officers 
for the proposed state. Congress may 
refuse to recognize such State gov- 
ernment. It therefore amounts to 
nought. The people may assemble 
as often as they see proper, and may 
make, from time to time, a score of 
proposed constitutions, and elect as 
many sets of officers. Hach is as 
good as the other; and all are good 
for nothing unless indorsed by Con- 
gress. It is an act of Congress that 
gives vitality to the action of the peo- 
ple.” Brittle v. Peo., 2 Neb. 198, 215. 


[a] Status prior to admission (1) 
continues to be that of a territory, 
the territorial laws and officials re- 
maining in control (How v. Kane, 2 
Pinn, (Wis.) 531,54 AmD 152), (2) and 
none of the proceedings or proposals 
relative to statehood have any legal 
authority or effeet (Brittle v. Peo., 2 
Neb. 198). (3) Elections held before 
full statehood, even though with ref- 
erence to the proposal for becoming a 
state, are territorial elections. An- 
derson v. Tyree, 12 Utah 129, 42 P. 
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In deter- 


201. 


[b] Fixing of time by enabling 
act.—Where congress, in the enabling 
act, gives its assent to the admission 
of a state, no further action by con- 
gress being contemplated, and where 
such act provides that the state shall 
be deemed to be admitted from a 
specified time, as for example from 
the time when the president by proc- 
lamation announces the adoption of a 
state constitution by the people, the 
community in question has the char- 
acter of a state from and after the 
time fixed by the enabling act. Far- 
rar v. St. Louis, ete., R. Co., 149 Mo. 
App. 188, 130 S.W. 373; Anderson vy. 
Tyree, 12 Utah 129, 42 P. 201. 


[c] Time when state constitution 
takes effect.—(1) The constitution 
formed preparatory to admission and 
subsequently adopted by the people 
is not operative until after such adop- 
tion (Terr. v. Smith, 3 Minn. 240, 74 
AmD 749; Anderson v. Tyree, 12 Utah 
129, 42 P. 201), (2) nor do its provi- 
sions affect existing rights and laws 
until after the admission of the state 
(Farrar v. St. Louis, etc., R. Co., 149 
Mo. App. 188, 130 S.W. 373). 


78. Farrar v. St. Louis, etc., R. Co., 
supra; Brittle v. Peo., 2 Neb. 198; 
oe v. Manhattan Bank, 20 Ohio 


[a] Ordinance of 1787 (1) for the 
government of the Northwest Terri- 
tory by its provision that when any 
of the proposed states in that region 
should have sixty thousand inhabi- 
tants, it should be admitted as a state 
and should be at liberty to form a 
permanent constitution and state gov- 
ernment, has been held’ in one in- 


stance to give the people of such dis- 


tricts, when sufficiently numerous, 
the right by their own action to con- 
stitute themselves a state and to 
form a state government, operative as 
such before the assent of congress 


thereto. Scott v. Detroit Young 
Men’s’ Society’s Lessee, 1 Dougl. 
(Mich.) 119 [error dism on other 


grounds 5 How. 343 (U. S.) 12 L. Ed. 
181]. (2) But the more numerous de- 
cisions with respect to the states 
erected in this region recognize the 
necessity of congressional assent as 
a condition precedent to statehood 
(Myers v. Manhattan Bank, 20 Ohio 
283; How v. Kane, 2 Pinn. (Wis.) 531, 
2 Chandl. 222, 54 AmD 152), (3) and 
in at least one instance the peculiar 
effect of the Ordinance as giving any 
such right to the people has been ex- 
pressly repudiated (Myers v. Manhat- 
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in the scope of the conceded powers of congress over 
the subject; third, compacts or affirmative legisla- 
tion which operates to restrict the powers of such 
new state in respect of matters which would other- 
wise be exclusively within the sphere of state pow- - 
As to the first, congress may require, under 
penalty of denying admission, that the organic law 
of a new state at the time of admission shall be such 
as to meet its approval;®* thus, congress may re- 
quire, as a condition to its consent, that any provi- 
sion which it thinks proper shall be embodied in the 
organic law of the proposed state at the time of ad- 
mission,®? and, until altered or repealed by proper 
state action: after admission, such a condition is to 
be taken as a part of the fundamental law of the 
state.84 As to the second, the provisions, being only 
those which it is already within the power of con- 
gress to enact, derive their force from the existing 
powers of congress under other provisions of the 


tan Bank, supra). 


[b] Reason for rule.—Territorial 
and state government cannot coexist 
in the same limits, and the former 
being established by the action of the 
federal government in pursuance of 
its constitutional powers, cannot be 
destroyed or affected by any action of 
the people of the territory, or of any 
body other than the federal govern- 
ment, in view of the constitutional 
supremacy of laws of the United 
States acting in its proper sphere. 
Brittle v. Peo., 2 Neb.-198; Myers v. 
Manhattan Bank, 20 Ohio 283. 


79. Brittle v. Peo., 2 Neb. 198. 


80. Conditions and terms in grants 
of land by United States to states at 
time of admission see Public Lands 
§§ 142-310. 


81. Coyle v. Smith, 221 U. S. 559, 
31 S.Ct. 688, 55 L. Ed. 853 [aff 28 Okl. 
121, 113 P. 944]; U.S. v. Sandoval, 198 
F. 539 [rev on other grounds 231 U. S. 
28, 34 S.Ct. 1, 58 L. Ed. 107]. 


And see cases infra notes 82-87. 


82... Coyle v. Smith, 221 U. S. 559; 
31 S.Ct. 688, 55 L. Ed. 853 [aff 28 Okl. 
121, 113 P. 944]; Brittle v. Peo., 2 Neb. 
Ber ear v. State, 28 Okl. 235, 113 


83. Brittle v. Peo., 2 Neb. 198; 
Smith v. State, 28 Okl. 235, 113 P. 932. 


84 Brittle v. Peo., 2 Neb. 198; 
Smith v. State, 28 Okl. 235, 113 P. 932. 


[a] Manner of repeal—An “ir- 
revocable ordinance” adopted as part 
of the fundamental law of a new 
state but not inserted in the consti- 
tution may, after the state’s admis- 
sion, be repealed by the legislature in 
the Same manner as any other legis- 
lation and it need not be altered or 
repealed by the procedure necessary 
for changing the constitution. Coyle 
v. Smith, 28 Okl, 121, 113 P. 944 [aff 
aaa S. 559, 31 S.Ct. 688, 55 L. Hd. 


[b] Admission of state as estop- 
pei.— Where congress, in the Enabling 
Act, laid down certain restrictions as 
to what the constitution should con- 
tain, regarding civil and religious 
rights within the proposed state, and 
a constitution was thereupon adopted 
and submitted, and the state admit- 
ted, congress, having accepted the 
constitution and admitted the state, 
was concluded from assuming that 
the instructions in the enabling act 
had not been complied with. Permoli 
v._New Orleans Municipality No. 1, 
3 How. (U. S.) 589, 11 L. Hd. 739, 


For later cases, developments and changes in the law see Annotations, same title and section number, ' 


os 
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_ federal constitution, rather than from any compact 
or consent by the state, and are valid as, and in so 
_ far as they are proper federal legislation, regardless 
of the form in which they are enacted.8> As to the 
third, however, there is no power in congress to pre- 
seribe any such conditions, operating to limit in the 
future the legislative power of a new state over 
matters in their nature confided exclusively to the 
states as a part of their sovereign powers;** their 
equality with the older states cannot be impaired 
in such matters by the provisions of enabling acts or 
conditions otherwise imposed by congress upon, and 


at the time of, admission.’* 


85. United States v. Sandoval, 231 
Wesurao. od S:OtpieioSa Len Maa. 1 07 
[rev on other grounds 198 F. 539]; 
Coyle v. Smith, 221 U.S. 559, $1°S.Ct. 
688, 55 L. Ed. 853 [aff 28 Ok]. 121, 
ate 944): SPollarad ev. Hazan; 3 
How. (U. S.) 212, 11 L. Ed. 565; -U. 
S. v. McIntosh County, 271 F. 747 [aff 
sub nom. U.S. v. Gray, 284 F. 103 (ap- 
peal dism 263 U. S. 689, 44 S.Ct. 230, 
68 L. Ed. 508), U. S. v. Ransom, 284 
F. 108 (aff 263 U. S. 691, 44 S.Ct. 230, 
68 L. Ed. 508)]; U. S. Express Co. v. 
Friedman, 191 F. 673, 112 C.C.A. 219 
[rev 180 F. 1006]; Woodruff v. North 
Bloomfield Gravel Min. Co., 18 F. 
753, 9° Sawy.- 441. See Economy, 
Mieht, ete., Co: vi-W:-Sie256-0. So 113, 
41 S.Ct. 409, 65 L. Ed. 847 [aff 256 F. 
792, 168 C.C.A. 138] (to the same ef- 
fect); Van Brocklin v. Anderson, 117 
Wes.) 1ot,6 8S.Ct. 6707.29 Le Wd. 845 
[rev on other grounds 15 Lea (Tenn.) 
33] (dictum to the same effect); U. 
Swoves cane 275. Cass No; 16,373; 
Woolw. 192, McC. 206, 1 Kan. 606 (dic- 
tum to the same effect); Newton v. 
State Bd. of Land Commissioners, 37 
Idaho 58, 219 P. 1053, 1054 (“It has 
been held that where Congress admits 
a state into the Union under a Consti- 
tution which the people have formed, 
the provisions of such Constitution 
are invested with all the authority 
conferred by any act of Congress’’). 


[a] Exemption from tax of lands 
of United States, commonly inserted 
as a condition in the acts of admis- 
sion to the union, is operative, not as 
conferring rights by virtue of the 
state’s agreement, but as declaratory 
of a right belonging to the federal 
government in the absence of any pro- 
vision with reference thereto. Van 
Brocklin v. Anderson, 117 U. S. 151, 
6 S.Ct. 670, 29 L. Hd. 845. 


[b] Guaranty of continued free- 
dom of navigation on navigable wa- 
ters within new state, assented to as 
one of the conditions of admission, is 
a regulation of interstate commerce, 
deriving its efficacy from being fed- 
eral legislation with reference thereto 
and not from being a state compact. 
Pollard v. Hagan, 3 How. (U. S.) 212, 
11 L. Ed. 565; Woodruff v. North 
Bloomfield Gravel Min. Co., 18 F. 753, 
9 Sawy. 441. See Economy Light, 
éte., Co. v. U..S., 256 U. S. 113, 41: S.Ct. 
409, 65 L. Ed. 847 [aff 256 F. 792, 168 
C.C.A. 138] (to the same effect); Wil- 
lamette Iron Bridge Co. v. Hatch, 125 
U. S. 1, 8 S.Ct. 811, 31 L. Ed. 629 [rev 
19 F. 347, 9 Sawy. 643 (aff 7 Sawy. 
127)] (recognizing the rule but con- 
struing the limitation as not designed 
to control the particular matters in 


suit). 


[ce] Indians.—A reservation, in 
the admission of a state, of the feder- 
al authority to deal for, and regulate 
the affairs of, the Indian inhabitants 


- of the newly admitted state, is valid, 


the federal government being intrust- 
ed with control over Indian affairs 
and relations. U.S. v. Sandoval, 231 
U, S28, 34°S.Cct. 1, 58 Li. Hd. 107 [rev 
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constitution, it 
states.°? 


[59 C.J.] 69 


[§ 35] c. Effect of Admission®*—(1) In General. 
Upon the admission of a territory into the Union 
as a state the state government succeeds to all the 
powers of sovereignty previously enjoyed by con- 
gress and which belong to the original states, and 
only such powers in respect to the people of the new 
state remain in the federal government as, under the 


may exercise over the original 


All treaties, framed with reference to the 
period before admission,®° and acts of congress af- 
fecting the rights, privileges, and liberties of the 
people in matters within the reserved powers of the 


states®+ cease to have any effect, upon the admission 


198 F. 589]; 
F. 468 [aff 266 U. S. 226, 45 S.Ct. 64, 
69 L. Ed. 259]; U. S. Express Co. v. 
Friedman, 191 F. 673, 112 C.C.A. 219 
[rev 180 F. 1006]. See Leisy Brewing 
Co. v. Atchison, ete., R. Co., 225 F. 753, 
141 C.C.A. 3 (to the same effect). 


86. Coyle v. Smith, 22% U.S.) 559, 
1 S.Ct. 688, 55 L. Ed. 8538 [aff 28 Okl. 
21, 1138 P. 944]; U. S. v. Sandoval, 
98 F. 539 [rev on other grounds 231 
USS 2853 40 Siete thee ace: 00s) ® 
U.S. v. U. S. Express Co., 180 F. 1006 
[rev on other grounds 191 F. 673, 112 
C.C.A. 219]; Smith v. State, 28 Okl. 
235, 113 P. 932. See Permoli v. New 
Orleans Municipality No. 1, 3 How. 
(U. S.) 589, 11 L. Ed. 739 (where, in 
one section of an enabling act, con- 
gress imposed a number of restric- 
tions to be observed in the framing of 
the constitution, some with reference 
to the internal government and police 
of the states and the rights of citi- 
zens, Others with reference to pub- 
lic lands of the United States and\in- 
terstate navigable waters, and later 
admitted the state with the declara- 
tion that the terms and conditions of 
such section should be taken as the 
fundamental terms and conditions of 
the state’s admission, the reference 
in the act of admission could refer 
only to the latter class of restrictions 
above mentioned, and were to be tak- 
en as so intended). 


87. Coyle v. Smith, 221 U. S. 559, 
31 S.Ct. 688, 55 L. Ed. 853 [aff 28 Okl. 
121, 113 P. 944]; U.S. v. Sandoval, 
198 F. 539 [rev on other grounds 231 
Wi See285 340 S- Ch 58 e ids LOW iw. 
S. v. U. S. Express Co., 180 F. 1006 
[rev on other grounds 191 F. 673, 112 
C.C.A, 219]; State v. New Orleans 
Nav. Co., 11 Mart. (la.) 309; Smith 
Ve State 28) Okl235) Ls) P93 2" 'See 
Boyd v. Nebraska, 143 U. S. 135, 170, 
12 S.Ct. 375, 36 L. Ed. 103 (where the 
court says, by way of dictum “Admis- 
sion on an equal footing with the 
original States, in all respects what- 
ever, involves equality of constitu- 
tional right and power, which cannot 
thereafterwards be controlled’); Es- 
canaba, ete., Transp. Co. v. Chicago, 
NOTE: (S678, 02; S.Ctn 185, 2d, 
442 (where it is said that Illinois 
could be admitted, only on the same 
footing as the original states). 


Equality of new states generally 
see infra § 36. 

88. Cross references: 
Admission of: 

Oklahoma as affecting leases or 
alienation of Indian lands see In- 
dians § 80 text and note 38, § 85 
note 43. 

State as affecting rights in naviga- 
ble waters and lands thereunder 
see Navigable Waters § 220 text 
and notes 61-69, § 225. 

Citizenship in United States acquired 
by admission of territory as new 
state see Aliens § 139 note 9; Citi- 

zens § 14. 


Sunderland v. U. S., 287 {Constitutional provisions as fixing 


right to trial by jury to that ex- 
isting at time of adoption of con- 
stitution see Juries § 14. 


Effect of admission on: 


Corporations created by, and exist- 
ing in, territory see Corporations 
§ 67 text and note 26 


Escheat see Escheat § 7 text and 
note 75 


Right of new states to public lands 
within their boundaries see Public 
Lands § 2 text and notes 9-15. 


89. McCabe vy. Atchison, ete, R. 
Coz, 235 U.S. 1515.35 °S:Ct. 69; 59 I. Bid? 
169-—[alf186 EF. 966,2109 C:ClA, 12100; 
Sands v. Manistee River impr. Co., 
123. US. 1288,. 8-S:Ct.-113,.3i Was 
149; Huse v. Glover, 119 U. S. 543, 
TS.Ct. 313, 230/L. Has 487, fafi 15 08: 
292, 11 Biss. 550]; Escanaba, etc., 
Transp. Co. v. Chicago, 107 U. S. 678, 
2 S.Ct. 185, 27 L. Ed. 442; Weber v. 
State Harbor Comrs., 18 Wall. (U. S.) 
57, 21 L. Ed. 798: Permoli v. New Or- 
leans Municipality No. 1, 3 How. (U. 
Sy 5809 al” Te Wide es She ollandivs, 
Hagan, 3 How. (U. S.) 212,11 Tl. Bd: 
565; St. Louis-San Francisco R. Co. 
v. Satterfield, 27 F.(2d) 586; Okla- 
homa, etc., R. Co. v. Bowling, 249 F, 
592, °F61C.C. A. 518; Case ww. Toftus; 
39 F. 730, 5 L.R.A. 684; Woodruff v. 
North Bloomfield Gravel Min. Co., 18 
F. 753, 9 Sawy. 441; U.S. v.. Stahl, 
27 KF. Cas. No. 16,373, Woolw. 192, Mc- 
Cahon, 206, 1 Kan. 606; Ex p. Powell, 
70 Fla. 363, 70 So. 392; Broward v. 
Mabry; 58 Fla. 398, 50 So. 826; Miller 
v. MeLaughlin, 118 Neb. 174, 224 N.W. 
18..[aff 281 U. S. 261,150 S.Ct. 296, 74 
L. Ed. 840]; Chicago, ete, R. Co. v. 
Taylor, 79 Okl. 142, 192 PB. 349; Smith 
v. State,:28 Okl. 235, 113 P. 932. See 
Willamette Iron Bridge Co. v. Hatch, 
LZ25 US. Last S.Ct. Sin toi alent Cl oie 
frev 19 F. 347, 9 Sawy. 643 (aff 7 
Sawy. 127)] (recognizing the rule); 
Van Brocklin v. Tennessee, 117 U. S. 
151, 6 S.Ct. 670, 29 L. Ed. 845 [rev on 
other grounds. 15. Lea (Tenn.) 33] 
(dictum to same effect); U. S. Ex- 
press Co. v. Friedman, 191 F. 673, 112 
C.C.A. 219 [rev on other grounds 180 
F. 1006] (recognizing the rule). 


[a] Criminal jurisdiction of of- 
fenses committed prior to admission. 
—The courts of a newly admitted 
state have been held to have jurisdic- 
tion of offenses committed prior to 
statehood. Fife v. State, 4 Okl. Cr. 
326, 112 P. 24; Ex p. Warford, 3 Okl. 
Cr? 33415 1T06-P: 559. 


90. State v. Wallahee, 
117, 255 P. 94. See St. Francis Roman 
Catholic Church v. Martin, 4 Rob. 
(la.) 62 (so holding where the treaty 
was specifically framed with refer- 
ence to the period before admission). 


[a] Indian treaty.—State v. Wal- 
lahee, 143 Wash. 117, 255 P. 94. 


91. Hawkins v. Bleakly, 243 U. S. 
21:0,..37 S.Ct... 255,561 L. Bd- 678,>Ann 
Cas1917D 687 [aff 220 E. 378]; John 
v. Paullin, 231 U. S. 583, 34 S.Ct. 178, 


143 Wash. 


(0. los Ord] 


of the new state, and such matters are regulated 
solely by the constitution and law of the state.°? 
The territorial government is totally superseded 
when the state is admitted to the union, and no por- 
tion of such government or jurisdiction remains in 
force;®* and, except as they are continued by ex- 


press adoption by the new state at 


58 L. Ed, 381 [dism error 24 Okl. 636, 
104 P 365 (reh den 24 Okl. 642, 106 
P. 838)]: Permoli v. New Orleans 
Municipality No. 1, 3 How. (U. 8S.) 
589, 11 L. Hd. 739; Oklahoma, etc., R. 
Co. v. Bowling, 249 F. 592, 161 C.C.A. 
518; Moore v. U. S., 85 F. 465, 29 
C.C.A. 269; Chicago, ete., R. Co. v. 
Taylor, 79 Okl. 142, 192 P. 349; State 
v. Coyle, 7 Okl. Cr. 50, 122 P. 243 [reh 
den 8 Okl. Cr. 686, 130 P. 316}. See 
Oklahoma v. Chicago, etc., R. Co., 220 
We Sil302. 8h S:Ct, 442,55) 1a. 474 
{aff 21 Okl. 334, 97 P. 267] {to same 
effect); Oklahoma v. Atchison, etc., 
R. Co., 220 U. S. 277, 31 S.Ct. 434, 55 
L. Ed. 465 (so holding as to a federal 
statute in terms limited to the period 
of territorial existence); Van Brock- 
lin’ v. Anderson?) 117-US. ‘151, 6.8.Ct. 
670, 29: L. Ed. 845 [rev on. other 
grounds 15 Lea (Tenn.) 33] (recog- 
nizing the rule). 


“Upon attaining statehood the stat- 
utes enacted for the territory upon 
subjects of state, as distinguished 
from federal, cognizance are auto- 
matically abrogated, except se far as 
they may be affirmatively continued 
to prevent an interregnum or hiatus.” 
Oklahoma, ete., R. Co. v. Bowling, 249 
BY 592, 594; 161 €.C2A. 518. 


[a] Bule applied.—(1) Where con- 
gress provided as to a territory for 
extension thereto of the rights, pri- 
vileges, and advantages secured by 
the ordinance of 1787, on the subse- 
quent admission of the state such 
only of those relating to internal po- 
lice and like matters within the pow- 
ers belonging to the states remained 
in force as were adopted by the ac- 
tion of the state, and the others were 
superseded by the state constitution. 
Hawkins v. Bleakly, 243 U. S. 210, 37 
S.Ct. 255, 61 L. Ed. 678, AnnCas1917D 
637 [aff 220 F. 378]; Permoli v. New 
Orleans Municipality No. 1, 3 How. (U. 
S.) 589, 11 Le Ed: 739; (2) An act of 
congress prohibiting and punishing 
combinations in restraint of trade 
within the territories was not opera- 
tive in a newly admitted state, not 
adopting such a regulation as a part 
of its law. Moore v. U. S., 85 F. 465, 
295 ©. CV Aa 269. : 


[b] Ordinance of 1787.—(1) It 
was formerly suggested that the pro- 
visions of the ordinance, other than 
those mere temporary provisions de- 
signed only for the territorial organi- 
zation of the region, unless repugnant 
to the constitution submitted by the 
state and adopted by congress, and 
thus consented to by the parties to 
the ordinance as an alteration there- 
of, were binding upon the states 
formed from the Northwest Territory 
even to a greater extent than were 
their constitutions in that they were 
unalterable without the concurrent 
consent of congress and the several 
states. Spooner v. McConnell, 22 F. 
Cas. No. 138,245, 1 McLean 337. (2) 
A similar course of reasoning, based 
on consent to alteration of provisions 
of the Ordinance, was employed to 
support the supremacy of the federal 
constitution in states formed in such 
region. Vaughan v. Williams, 28 F. 
Cas. No. 16,908, 8 McLean 530. (3) 
But the rule finally adopted and now 
prevailing is that the ordinance 
ceased to have any effect as to in- 


— 


STATES 


the time of ad- 


ternal affairs in the states carved 
from such territory upon their -ad- 
mission, except so far as its provi- 
sions were adopted by them or like 
provisions embodied in the federal 
constitution. Sands v. Manistee Riv- 
er Impr. Co., 123 U. S. 288, 8 S.Ct. 
113, 31 L. Ed. 149; Huse v. Glover, 
LUGO Se 25438 TOS. Ct. 3134, 30> Ed? 
487 [aff 15 F. 292, 11 Biss. 550]; Hs- 
canaba, ete., Transp. Co. v. Chicago, 
107 UE-Si6 78. 22S8.Ct. 1855720 dx: hd? 
442; Strader v. Graham, 10 How. (U. 
S.) 82,.13 L. Hd. 337; Lia Plaisance 


Bay Harbor Co. v. Monroe, Walk. 
(Mich.) 155; State v. Edgerton Dist. 
Bd., 76 Wis. 177, 44 N.W. 967, 20 


AmSR 41, 7L.R.A,. 330. See Economy 
Light, etc., Co. v. U. S., 256 U. S. 113, 
41 S.Ct. 409, 65 L.'Ed. 847 [aff 256 F. 
792, 168 C.C.A. 188] (recognizing the 
rule); Willamette Iron Bridge Co. v. 
Hatch, 125 Us Sa o8eS:Ct. Sill ody: 
Ed. 629 [rev 19 F. 347, 9 Sawy. 643 
(aff 7 Sawy. 127)]; Van Brocklin v. 
Tennessee, 117 U. S. 151, 6 S.Ct. 670, 
29 L. Ed. 845 [rev on other grounds 
15 Lea (Tenn.) 33]; Duluth Lumber 
Co. v. St. Louis Boom, etc., Co., i7 
F. 419, 5 McCrary 382 (dicta to the 
same effect). (4) But so far as it 
established public rights of highway 
in navigable waters capable of bear- 
ing interstate commerce, it did not 
regulate internal affairs alone and 
could not be repealed by one of the 
states any more than could any other 
congressional regulation of interstate 
commerce. Economy Light, etc., Co. 
v. U. S., supra. (5) It does not, how- 
ever, destroy. the concurrent right of 
the states to regulate local aspects of 
such commerce in the absence of any 
exercise by congress of its plenary 
power. Sands v. Manistee River 
Impr.-Co., 123° U.S. 7288s 8 ‘S:Ct113, 
31 L. Ed. 149; Huse v. Glover, 119 U. 
S. 548, 7 S.Ct. 313, 30 L. Ed. 487 [aff 
15 EF. 292, 11. Biss. 550]; Escanaba, 
etc., Transp. Co. v. Chicago, 107 U.S. 
678, 2 S.Ct. 185, 27 L. Ed. 442. See 
Heonomy Light, ete., Co. v. U. S., 256 
Ups: 1135-4 SiCt. v4.09 0655 da. Mai "8 47 
[aff°256 F. 792, 168 C.C.A. 138] (réc- 
ognizing the rule). (6) As affecting 
power of states over navigable wa- 
ters see Navigable Waters § 20 text 
and notes 46, 47. 


92. See cases supra notes 90, 91. 


93. Benner v. Porter, 9 How. (U. 
SO285.038 Hay Iwo Moore:.-v. Use Sa 
Sb Ry 465.929 CCGA S2692 


94. See cases infra notes 96-98. 
95. Moore v. U. S., supra. 
96. U. S—In re Moore, 81 F. 356; 


See 3 v. Helena, ete,, R.-Co., 58 F. 
8. 


Ariz. Yavapai County v. Stephens, 
20 Ariz go L15, LV Pi l26 16 


Idaho.—Archbold v. Huntington, 34 
Idaho 558, 201 P. 1041. 


Mich.—Detroit, ete., R. Co. v. Web- 
er, 248 Mich. 28, 226 N.W. 663. 


Neb.—Lindemann vy. St. Joseph, 
Ace R. Co., 118 Neb. 284, 202 N.w. 


Okl.—Munson vy. Okmulgee First 
Nat. Bank, 58 Okl. 284, 159 P. 486: 
Patterson v. Rousney, 58 Okl. 185, 159 
P. 686; Lindley v. Hill; 58 Okl. 71, 158 
P. 356; Grennan v. Carson, 25 Okl. 


a a ee fee 
For latar cases, developments and changes in the law see Aunotations, same title and section number 


[§ 35 


mission,®¢ the organization, measures, and proceed- 
ings of the territory cease to exist and operate in 
the newly admitted states upon its admission.®® 
When, however, it is so provided by the enabling act, 
the state constitution or schedules thereto, the laws 
of the territory remain in force,®* and the officers 
of the territorial government may continue in the 


730, 107 P. 925. See Harper v. Okla- 
homa County, 54 Okl. 545, 149 P. 1102 
[mod 54 Okl. 545, 154 P. 529 (error 
dism4243) U.S. 6315 (37 SS: Ct. 47 on 
L. Ed. 938)] (recognizing* the rule but 
holding the particular statute in- 


volved to have been discontinued by 


its repugnance to the constitution). 
Or.—Wright v. Young, 6 Or. 87. 


Utah.—Jungk v. Holbrook, 15 Utah 
198, 49 P. 305, 62 AmMSR 921; Pleasant 
Valley Coal Co. v. Commissioners, 15 
Utah 97, 48 P. 1032. 


Wyo.—In re Murphy, 
40 P. 398. 


See Stoughton v. State, 5 Wis. 291 
(holding that an act of the territorial 
legislature, not repugnant to the con- 
stitution, which authorized the doing 
of a certain act, was a defense to a 
prosecution by the state for the doing 
of such act). 


[a] As Acts of “state” legislature. 
—Where a special charter granted by 
a territory was continued by appro- 
priate provision in the constitution 
of the state subsequently formed 
from such territory, and, after state- 
hood, a general law relating to like 
companies was based, which provided, 
as to some of its parts that they 
should apply not only to companies 
formed thereunder, but also to those 
formed “under any special charter 
from the state legislature,’ the parts 
in question were applicable to the 
corporation established under special 
territorial statute. Detroit, ete., R. 
ie v. Weber, 248 Mich. 28, 226 N.W. 


{b] Statutes passed after admis- 
sion of state, but before the procla- 
mation thereof by the governor or the 
convening by him of the state legis- 
lature, by the territorial legislature, 
not repugnant to the federal or the 
state constitution, were operative 
thereafter, under constitutional pro- 
visions for continuance of the terri- 
torial officers and laws until super- 
seded by those of the state. State v. 
Hitchcock, 1 Kan. 178, 81 AmD 503; 
State v. Meadows, 1 Kan. 90. 


{c] Territorial laws cease to op- 
erate by virtue of such a constitu- 
tional provision, however, as soon as 
the iegislature so provides. Yavapai 
as v. Stephens, 20 Ariz. 115, 177 


5 Wyo. 297, 


{d] Limitation of state legisla- 
tive power.—(1) Where, by a consti- 
tution providing for continuance of 
existing territorial laws, it is else- 
where provided that the legislative 
power shall not extend to the enact- 
ment of statutes of a particular char- 
acter, laws of the territory continue 
even though the state legislature 
may be disabled from enacting simi- 
lar laws, such territorial statutes not 
coming within the limitation on the 
legislative power. Gilchrist v. Hele- 
na, etc., R. Co., 58 F. 708. (2) Where 
particular rules are prescribed to be 
followed by the legislature of a state 
in the enactment of statutes, terri- 
torial statutes continued in force by 
the constitution are not affected by 
the requirement nor is their validity 
impaired because such procedure, 
which was not required prior to 
statehood, was not followed in their 


___. 
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exercise of their duties®? until changed or super- 
seded under the authority of the state constitution; 
and also the actions, judgments, private rights, or 


adoption. Archbold v. Huntington, 34 
Idaho 558, 201 P. 1041. (3) Converse- 
ly, where legislative power as to state 
statutes is restricted in given particu- 
lars, as by a provision that salaries of 
state officials shall not be changed 
during their incumbency, such a limi- 
tation does not extend to territorial 
statutes affecting like matters, such 
Statutes being continued with all the 
infirmities inherent in them prior to 
admission, and the state legislature 
may act with reference to the repeal 
or alteration of such stAtutes free of 
the limitations imposed upon them 
with reference to those of the state. 
Yavapai County v. Stephens, 20 Ariz. 
LVS, 277 B.. 261. 


[e] Such provision is not a re- 
enactment or adoption of the laws 
theretofore existing but merely con- 
tinues and preserves them without 
alteration by admission. Patterson vy. 
Rousney, 58 Okl. 185, 159 P. 636. - 


{f] Construction cf territorial 
laws.—It has been held, however, that 
territorial statutes thus continued in 
operation are to be construed as they 
would be if they were enacted after 
the adoption of the state constitution. 
eee v. Conn, 142 Wash. 2438, 252 


[gs] State formed from two terri- 
tories.— Where it is provided by the 
constitution submitted to and accept- 
ed by congress as a basis of state- 
hood, that the laws of one of two ter- 
ritories united to form the new state 
‘shall be extended over the other and, 
in so far as not constitutionally re- 
pugnant, shall continue until super- 
seded, the laws thus continued and 
extended, and not the federal or ter- 
ritorial laws of the other of the unit- 
ed territories, are in force in the re- 
gion formerly in the latter, as to mat- 
ters proper for state control (Jeffer- 
son v. Fink, 247 U.S. 288, 38 S.Ct. 516, 
62 L. Ed. 1117 faff 53 Okl. 272, 155 P. 
$52];- John v. Paullin, 231 U.S. 5838, 
34 S.Ct. 178, 58 L. Ed. 381 [dism error 
24 Okl. 636, 104 P. 365, 106 P. 838]). 
See Grennan vy. Carson, 25 Okl. 730, 
107 P. 925 [to the same effect], (2) 
although, subject, perhaps to existing 
special provisos of local application 
(Jefferson v. Cook, 53 Okl. 272, 155 P. 
Spelatho247 Oil oh. 2885) 39 59.Ct. 1616, 
62 L. Ed. 1117]), (3) and to other pro- 
visions of the constitution preserving 
existing private rights (see cases in- 
fra note 98). 


Continuance of federal fee bill see 
Clerks of Courts § 32 text and note 
51, 

97. U. S.—Benner  v. 

How. 235, 18 L. Ed. 119. 


i Ariz.—Meeden v. Yuma County, 13 
Ariz. 386, 114 P. 974. 


Kan.—State v. Hitcheock, 1 Kan. 
_ 178, 81 AmD 503; State v. Meadows, 
-,1 Kan. 90. 

Mich.—Scott v. Detroit—-Young 
Men’s Soe., 1 Dougl. 119 [error dism 
on other grounds 5 How. (U. 8.) 343, 
12 L. Ed. 181] (holding that a state 
having been formed by the act of the 
people under the Ordinance of 17587, 
anda state government organized, the 
territorial officers nevertheless re- 
tained their powers over matters of 
federal rather than local concern in 
the interval preceding congressional 
assent to the admission of a state and 
legislation with respect to federal of- 
 ficers therein). 


N. M.--Luna v. Cerrillos Coal R. 
Co., 218 P. 435 [reh den 226 P. 6551, 
State v. De Armijo, 18 N. M. 646, 140 


Porter. 119 
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“It will be seen, therefore, under 
this ordinance of the convention, that, 
on the admission of Florida as a State 
into the Union, the organization of 
the government under the new con- 
stitution became complete; as every 
department became filled at once by 
the adoption of the Territorial laws 
and appointment of the Territorial 
functionaries for the time being. The 
eonvention being the fountain of all 
political power, from which flowed 
that which was embodied in the or- 
ganic law, were, of course, competent 
to prescribe the laws and appoint the 
officers under the constitution, by 
means whereof the government could 
be put into immediate operation, and 
thus avoid an interregnum that must 
have intervened, if left to an organi- 
zation according to the provisions of 
that instrument.’ Benner vy. Porter, 
9 How. (U. S.) 235, 241, 13 L. Ed. 119 
Gee State v. Meadows, 1 Kan. 90, 


“The purpose of such provision is 
clear and unambiguous. It was de- 
Signed to prevent any interregnum in 
the transaction of the government 
from territorial to state. It was rec- 
ognized by the framers of the consti- 
tution that such transition could not 
be sudden and yet complete, and, in 
order to avoid any such hiatus sults 
this provision was incorporated in the 
Constitution. It clearly appears that 
it was intended thereby to continue 
the official machinery of the territory 
until superseded by that of the state. 
By such provision all officers holding 
office under the territory at the time 
it was admitted into statehood were 
continued in their respective offices 
until their successors, appointed or 
elected according to law, duly quali- 
fied.” Luna v. Cerrillos Coal R. Co., 
29N. Me 161s 218 Ps 435,436, 226° P- 
655. 


[a] Procedure followed by offi- 
cials.—‘‘The schedule to the constitu- 
tion provided, that all officers under 
the territorial government shouid 
continue in the exercise of the duties 
of their respective departments until 
superseded under the authority of the 
constitution. All officers of the old 
government, on the admission of the 
state, became, ad interim, state offi- 
eers. They could do no act prohibited 
by the constitution to regular state 
officers of like functions, but were not 
obliged to follow the mode of proce- 
dure in the transaction of public busi- 
ness prescribed for the regular offi- 
cers of the state government. The 
machinery of the various branches of 
the territorial government was, in 
many respects, different from that 
arranged in the constitution for con- 
ducting publie business, and could not 
have been changed on the admission 
of the state without a suspension and 
derangement of public business, to 
prevent which was a chief purpose of 
the schedule. The territorial legisla- 
ture being in session when the act of 
admission was passed, had the pow- 
er to continue in the discharge of 
the duties of that department until 
superseded, according to the mode of 
procedure prescribed in the organic 
act or the laws of the territory, and 
the laws so passed, if their provisions 
were not in conflict with the constitu- 
tion of the United States, or of the 
state, were valid.” State v. Hitch- 
cock, 1 Kan. 178, 180, 81. AmD 508. 


[b] Judgments by judicial officers 
of territory after statehood but be- 
fore qualification of their successors 
in office are not void as being ren- 
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claims, etc., may be expressly preserved or continued 
after admission.°* 
acter, it has been held, saves only the right to en- 


A provision of the latter char- 


dered after they have ceased to hold 
title to such offices. Luna v. Cerril- 
los Coal R. Co., 218 P. 435 [reh den 
226 P. 655). 


$8. Cusic v. Douglas, 3 Kan. 123, 
87 AmD 458; Wastl v. Montana Union 
R. Co., 24 Mont. 159, 61 P. 9; Beaver 
v. Wilson, 117 Okl. 68, 245 P. 34; Wil- 
liams v, Pearce, 98 Okl. 206, 225 P: 


373; Sager v. Jordan, 80 Okl. 25, 193 
BP. Bk Seott ve. Potts; 60. Oks 122.85 
159 P. 932; Patterson.v. Rousney, 58 


Okl. 185, 159 P. 636; Mullen v. Glass, 
43 Okl. 549, 148 P. 679; Glenn v. Ard- 
more, 32 Okl. 414, 122 P. 658; Inde- 
pendent Cotton Oil Co. v. Beacham, 
31 Okl. 384, 120 P. 969; Scott v. Ja- 
cobs, 31 Okl. 109, 126 P. 780; Arm- 
strong, etc., Co. v.-Phillips, 28 Ok1. 
808, 115 P. 870; Choctaw Electric Co. 
v. Clark, 28 Okl. 399, 114 P. 7380; Pa- 
cific Mut. L. Ins.. Co. v. Adams, 27 
Ok). 496, 112 P. 1026; Grennan v. Car- 
son, 25 Okl. 730, 107 P. 925; Blanchard 
v. Ezell, 25 Okl. 434, 106 P. 960; Bax- 
ter v. State, 9 Wis. 38. 


“Here is an express provision that 
all causes of action, defenses, claims, 
and rights, without exception, of all 
classes of individuals, shall continue 
and be enforced and protected under 
the laws of the state. Wo distinction 
is made between statutory rights and 
those existing at common law, nor 
between those arising out of torts and 
those founded upon contract. The 
section seems to have been inserted 
in the schedule—which is. so to speak, 
a general saving clause to the consti- 
tution—ex industria ... to preserve 
all rights already accrued, and either 
in action or capable of being enforced 
by the ordinary remedies provided for 
this purpose.” Wastl v. Montana Un- 
ion R. Co., 24 Mont. 159, 61 P. 9, 13. 


{a] Bunning of statute of limita- 
ticns.—The running of an applicable 
statute of limitations is not inter- 
rupted by statehood. Kelsay v. Kel- 
say Land Co., 64 Okl. 291, 166 P. i738. 


{b] Provision not enlargement of 
rights.—Such a provision merely pre- 
serves existing rights as if no change 
had been made, without’ either 
abridgment or enlargement, and cre- 
ates no new rights for acts or mat- 
ters occurring prior to its adoption 
for which no right of action was pro- 
vided by the law in force prior to 
adoption. Glenn v. Ardmore, 32 Okl. 
414, 122 PB. 658. 


[ec] Defenses created under stat- 
ute repealed by constitution (1) when 
they accrued before the constitution 
was adopted, have been held to be pre- 
served by this provision, despite the 
repeal (Wastl v. Montana Union R. 
Cos 24 Mont. 15:95 61e7Po~ 9) 2 ie bine 
there is other authority holding that 
constitutional provisions repealing or 
altering the availability of certain 
defenses, although inapplicable to ac- 
tions pending at. the time of admis- 
sion, apply to situations where the 
cause of action accrued theretofore 
but no action was commenced until 
after statehood (Muskogee Vitri- 
fied Brick Co. v. Napier, 34 Okl. 618, 
126 P. 792; Independent Cotton .Oil 
Co. v.’ Beacham, 31. Okl. 384, 120 P. 
969), (3) save that matters not mere- 
ly defensive, but going to the avoid- 
ance of the right claimed, such as 
usury, may be urged successfully al- 
though no action is. brought until 


after statehood (Scott v. Potts, 60 
Ok 228,70 oie. Goa). 
[ad] Claims, rights, actions, etc., 


against state are included within. the 
operation of such a clause, where 


72 [59 C.J.) 


force such matters, leaving the means and manner 
of enforcement subject to such changes as might be 
made by legislation or the constitution ;°° and, more- 
over, such provisions do not exempt contracts made 
prior to statehood from the operation of state laws 
enacted under the police power; on the other hand, 
such provisions have been held to preserve existing 
procedural rights in actions commenced before state- 


hood.2 In general the new state 


rights* and liabilities* of the territory: Unless it is 


there is no language necessitating a 
contrary rule. Baxter v. State, 9 Wis. 
38. 


[e] State formed from two terri- 
tories.— Where the constitution of a 
state formed from two territories 
provides for the continuance of ex- 
isting rights, actions, ete., and in an- 
other section for the continuance of 
the Jaws of one of them and their ex- 
tension over the two, the former pro- 
vision prevails so far as to preserve 
a right accruing in one of the two 
and valid by its law,-prior to state- 
hood, but void and unenforceable, or 
Gifferent in character and extent un- 
der the laws of the other, which lat- 
ter is the one whose laws have been 
continued and extended. Sager v. 
Jordan, 80 Okl. 25, 193 P. 876; Atchi- 
son, ete., R. Co. v. Sun Drilling Co., 
65 Okl. 239, 165 P. 1133; Patterson v. 
Rousney, 58 Okl. 185, 159 P. 636; Mul- 
len v. Glass, 43 Okl. 549, 143 P. 679; 
Young v. Chapman, 37 Okl. 19, 130 
P. 289; Scott v. Jacobs, 31 Okl. 109, 
126 P. 780; Armstrong v. Phillips, 28 
Okl. 808, 115 P. 870; Blanchard v. 
Ezell, 25 Okl. 434, 106 P. 960. 


[f] Exemptions from taxation. 
under territorial statutes, continued 
in force by the constitution of the 
new state, are binding on the state. 
State v. Pidneer Mills, 122 Okl. 6, 250 
P. 120. 


Effect of admission of territory as 
state on courts of territory and trans- 
fer of causes thereupon see Courts § 
178 text and notes 14-16; Federal 
Courts §§ 362, 363. 


Preservation of prior statutes of 
limitations see Limitations of Actions 
§ 46 text and note 17. 


99. Cusic v. Douglass, 3 Kan. 123, 
87 AmD 458; Chicago, ete., R. Co. v. 
Bankers’ Nat. Bank, 32 Okl. 290, 122 
P. 499; Independent Cotton Oil Co. v. 
Beacham, 31 Okl. 384, 120 P. 969. 


[a] Assigned causes of action.— 
This rule has been held to apply to 
causes of action assigned before 
statehood. Chicago, etc., R. Co. v. 
Bankers’ Nat. Bank, 32 Okl. 290, 122 


P. 499. j 


1. St. Paul, etc., Lumber Co. v. 
Northern Pac. Ry. Co., 296 F. 749 [rev 
on other grounds 4 F.(2d) 359 (ap- 
peal dism 269 U.S. 535, 46 S.Ct. 105, 
70 Li. Hd. 399) 1]. 


[a] Rule applied.—That a contract 
by a railroad company granting spe- 
cial rates to a shipper on local traf- 
fic was made before admission of the 
state does not exempt it from the op- 
eration of a law, subsequently enact- 
ed by the state, prohibiting discrim- 
ination in rates and creating a public 
service commission with power to 
regulate rates. St. Paul, etc., Lumber 
Co. v. Northern Pac. Ry. Co., 296 F. 
749 [rev on other grounds 4 F.(2d) 
359 (appeal dism 269 U.S. 535, 46 S.Ct, 
105, 70 L. Ed. 399)]. 


2. Kirby v. Hardin, 41 Okl. 609, 
134 P. 854; Missouri, etc, R. Co. v. 
Gentry, 31 Okl. 579, 122 P. 5387. And 
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the older states 


succeeds to the 
has no power to 


see cases infra this note. 


[a] Jury.—(1) The clause saving 
rights, actions, etc., has been held to 
preserve the right to a determination 
by the unanimous vote of a jury of 
twelve of actions started before, and 
pending at the time of, statehood, as 
against'a provision in tne constitu- 
tion altering the requirement of a 
unanimous verdict. Gosnell vy. Prince, 
86 Okl. 445, 129 P. 27; Metropolitan 
R. Co. v. Fonville, 36 Okl. 76, 125 P. 
1125; McLeod vy. Spencer, 34 Oxl. 647, 
126 P. 753; Missouri, étc., JR. Co. -v. 
Smith, 32 Okl. 841, 123 P. 1063; North- 
ern Guaranty L. & T. Co. v. MeCur- 
tain, 31 Okl. 192, 120 P. 663; Border v. 
Carrabine, 30 Okl. 740, 120 P. 1087; 
Spurrier Lumber Co. v. Dodson, 30 
Okl. 412, 120 P. 934; Kerfoot-Bell Co. 
Vv.’ Kerfoot, 30 <Okl, 919; Als sP 367; 
Guthrie v. Pearson, 29 Okl. 813, 120 
P, 266; Swift v. Coulter, 28 Okl. 768, 
115 BP. 871; Choetaw Electric Co. v. 
Clark, 28 Okl. 399, 114 P. 730; Pacific 
Mut. L. Ins. Co. v. Adams, 27 Okl. 496, 
112 P. 1026. See First Nat. Bank v. 
Thompson, 41 Okl. 88, 137 P. 668; Mis- 
souri, etc., R. Co. v. Dawson, 32 Okl. 
793, 124 P. 10 (both recognizing the 
rule). (2) But this rule applies only 
to cases pending at statehood and not 
to a caSe brought since statehood, al- 
though the cause of action arose 
theretofore. St. Louis, etc., R. Co. v. 
Ramsey, 37 Okl. 448, 132 P. 478; 
Metropolitan R. Co. v. Fonville, 36 
Okl. 76, 125 P. 1125; Midland Valley 
R2Co.ive Adkins, (36 OK ib, 2 70 Ps 
867; Missouri, etce., R. Co. v. Daw- 
son, 32 Okl. 7938, 124 P. 10; Independ- 
ent Cotton Oil Co. v. Beacham, 31 Okl. 
384, 120 P. 969; St. Louis, ete., R. Co. 
v. Rushing, 31 Okl. 231, 120 P. 973. 


[b] Criminal prosecutions.—(1) 
The same rule in substance has been 
adopted with reference to criminal 
prosecutions pending at the time of 
the transition from territorial to 
state government (Birdwell v. U. S., 
10) Okl! Gr. 159,135, P.- 445; O' Barr wv. 
Wi Si5-3" OKIS Cr, 329, 105) sex 9838, L239 
AmSR 959), (2) although not to such 
an extent as to require that the de- 
tails of procedure in every particular 
should remain as they were thereto- 
fore (Mendenhall v. U. S., 6 Okl. Cr. 
436,119, By 594). 


3. State v. Merrill, 2 Pinn. (Wis.) 
279, 1 Chandl. 258. See Brown ‘v. 
Grant, 116 U. S. 207, 6 S.Ct. 357, 29 L. 
Ed. 598 (to the same effect, holding 
further that such a clause was only 
declaratory of the common law, by 
which territorial rights would pass to 
the state unless otherwise declared 
by congress, and did not operate as 
a taking of property without just 
compensation); Crane v. Reeder, 21 
Mich. 24, 4 AmR 430 (holding that 
the state succeeded to particular 
rights of the territory reserved to the 
state by the constitution submitted 
to, and approved by, congress). 


[a] Illustration.—Where a receiv- 
er was appointed by and subject to 
the territorial legislature, his duties 
and obligations arising therefrom 
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expressly accorded by the act of admission, the state 
government has no control over matters solely with- 
in federal cognizance, such as, for example, the rec- 
ords and proceedings of the late territorial courts.® 


[§ 36] (2) Equality of New States. New states 
admitted into the Union are on an equal footing with 


with respect to rank, the exercise 


of sovereign powers, and the restrictions placed upon 
all alike by the federal constitution;® and congress 


impose upon a state any condition 


passed to the successor state, upon 
its creation, and thence he was com- 
pellable to deliver the funds and 
books of the receivership to such 
state, regardless of whether or not 
the ultimate right to the proceeds of 
the receivership belonged to the fed- 
eral or to the state government. 
State v. Merrill, 2 Pinn. (Wis.) 279, 
1 Chandl. 258. ; 


4. Jewell Nursery Co. v. State, 4 
SD. 213,056" NOW. ils: Baxter sy. 
State, 9 Wis. 38. See State v. Rich- 
ards, 15 Utah 477, 49 P. 532 (holding 
a new state liable on a territorial ob- 
ligation where by its constitution, it 
had expressly assumed the debts and 
liabilities of the territory). 


[a] Division of territory into two 
states.—An obligation or liability of 
a territory divided and admitted as 
two states becomes upon such divi- 
sion and admission, it has been said, 
a valid claim against either of the re- 
sultant states. Jewell Nursery Co. 
v. State, 4 S. D. 213, 56 N.W. 113. 


[b] Reason for rule.—A change of 
the form of a government, particular- 
ly such a one as is involved in the 
transformation of a territory into a 
state, ought not to extinguish its ob- 
ligations or destroy private rights of 
property existing at the time of such 
change. Baxter vy. State, 9 Wis. 38. 


5. Freeborn v. Smith, 2 Wall. (U. 
S.) 160, 17 L. Ed..922; Hunt v. Palao, 
4 How. (U.S.) 589, 11. L. Hdl 1115. 
See Eberle v. King, 20 Okl. 49, 93 P. 
748 (holding that prior to the admis- 
sion of Oklahoma the records of the 
clerk of the United States court in the 
Indian Territory as ex officio recorder 
at Muskogee were the property of the 
United States, and as such is required 
the concurrent action of both the fed- 
eral and the state governments to pass 
them under the jurisdiction of that 
state when admitted); and cases su- 
pra § 11. 


[a] Custody for purposes of safe- 
keeping only, of such matters, may, 
however, be confided, it seems, in par- 
ticular persons by the state in the ab- 
sence of any other provision therefor. 
Hunt vy. Palao, 4 How. (U. S.) 589, 11 
Lebd Slits. 


Introduction of intoxicating liquor 
a ChE country see Indians § 125 
note . 


6. Hawkins v. Bleakly, 243 U. S. 
210, 37-S.Ct. 255, 61 L. Ed. 678; Ann. 
Cas1917D 637 [aff 220 F. 878]; Me- 
Cabe. v. Atchison, etc.) Ri Cone 235 cu. 
BS. T50; 85: S-Cty 169, 59)" Bide seg 
[aft 186 F. 966, 109 C.C.A. 110]; Coyle 
v. Smith, 221 U. S. 559, 31 S.Ct. 688, 
55 L. Ed. 853 [aff 28 Okl. 121, 113 P. 
944]; Dick v..U. S., 208 U. S. 340, 23 
S.Ct. 399, 52 L. Ed. 520; Escanaba, 
ete., Transp. Co. v. Chicago, 1077 U: 
S. 678, 2 S.Ct. 185, 27 L. Ed. 442; Pole 
lard v. Hagan, 3 How. (U. S.) 212, 11 
L. Ed. 565; St. Louis-San Francisco 
R. Co. v. Satterfield, 27 F.(2d) 586; 
Oklahoma, ete., R. Co. v. Bowling, 249 
F. 592, 161 C.C.A. 518; U.S. v. Sand- 
oval, 198 F. 539 [rev on other grounds 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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precedent at the time of admission whieh would im- 
pair that equality.? This doctrine does not rest upon 
any express provision of the constitution, but upon 
what is considered and held to be the general charac- 
ter and purpose of the Union of the states as estab- 
lished by the constitution, that is, a union of politi- 
However, the true constitutional equal- 
ity in the sense of this doctrine extends only to the 
right of each state, under the constitution, to have 
and enjoy the same measure of local or self-gov- 
ernment, and to be admitted to an equal partici- 
pation in the maintenance, administration, and con- 
duct of the common or national government;® and 
it has been held not to require that the new states 
should be admitted to any right in the soil there- 
of. considered as property,!® nor to preclude a 
difference between the states among themselves with 


eal equals.® 


respect to the restrictions which, 


231 U.S. 28, 34 S.Ct..1, 58 L. Ed. 1067]; 
Moore v. U..S., 85 F. 465, 29 C.C.A. 
269). Case “v.' Toftus; 39. EF: 2730, 6 
Spooner v. McConnell, 22 
FB. Cas. No. 13,245, 1 McLean 337; U. 


'S. v. Stahl, 27 F. Cas. No. 16,373, Mc- 


Cahon, 206, 1 Kan. 606, Woolw. 192; 


: Broward v. Mabry, 58 Fla. 398, 50 So. 


826; State v. New Orleans Nav. Co., 11 
Mart. (La.) 309; Chicago, ete., R. Co. 
Wen haylor, 79 Okie 142) 192° BP. 349; 
Smith v. State, 28 Okl. 235, 113 P. 932. 
See U.S. v. Utah, 283 U.S. 64, 51 S.Ct. 
438, 75 L. Ed. 844; U. S. Express Co. 
v. Friedman, 191 F. 673, 112 C.C.A. 
219 [rev on other grounds 180 F. 
Boyd v. Nebraska, 143 U. S. 
135, 12 S.Ct. 375, 36 L. Ed. 103 [rev on 


other grounds (Neb.) 48 N.W. 739]; 


Ft. Leavenworth R. Co. v. Lowe, 114 
_U.'S. 525, 2 S.Ct. 995, 29 L. Ed. 264 
(all recognizing the rule); Hill v. 
Boyland, 40 Miss. 618 ¢dictum to the 
same effect); and cases supra § 12 
note 59. 


[a] All consti author- 
ized laws are binding on the people 
in the new states as well as the old 
ones. Pollard v. Hagan, 3 How. (U. 
S.) 212, 11 L.Ed. 565: 


[b] Right of eminent domain, ex- 
cept as to the public lands of the 
United States, passes to the new 
state. Pollard v. Hagan, 3 How. (U. 
S.) 212, 11 L.: Ed. 565. 


[c] Provisions of federal constitu- 
tion are binding upon the people of 
the new states as well as those of the 
old, and are equally their funda- 
mental law, whatever may have been 
the situation before admission. 
Vaughan y. Williams, 28 F. Cas. No. 
16,903, 3 MeLean 530. See Strader v. 
Graham, 10 How. (U. 8.) 82%, 13 L. 
Ed. 337 (recognizing the rule). 


[d] Coneurrent jurisdiction over 
boundary rivers.—(1) The admission 
of Washington subject to the exer- 
cise of a concurrent jurisdiction with 
Oregon over the Columbia river does 
not impair her sovereignty or place 
her upon an unegual footing with the 
other state. In re Mattson, 69 F. 535. 
(2) Generally see supra §§ 5-8. 


[e] Acts of federal government 
during territorial period.—The new 
state, it has been held, is not bound 
by any act of the United States before 
its admission, in derogation of its 
sovereignty as an equal member of 
the Union. Chicago, ete, R. Co. v. 
Taylor, 79 Okl. 142, 192 P. 349; Hin- 
man v. Warren, 6 Or. 408. 


[f] Time to which equality refers 
is that of admission of the new state 
rather than of the union of the old 
states under the constitution, and the 
new state has equal rights, powers, 


STATES 


tions.11 


equality. 


in the exercise 


and privileges with the original mem- 
bers not in the sense of an equality 
with their status and condition before 
the formation of the Union or im- 
mediately thereafter but in that of an 
equality of position and privilege 
with those possessed by such original 
states at the time of the new state’s 
admission. State v. Boyd, 31 Neb. 
682, 48 N.W. 739, 51 N.W. 602 [rev on 
other grounds 143 U. S. 135, 12 S.Ct. 
375, 26 L. Ed. 108]. 


7. See supra § 34, text and notes 
86, 87. 


& Case v, 
L.R.A. 684. 


9% Case v. Toftus, supra. 
1Q@. Case v. Toftus, supra. 


21. Spooner v. McConnell, 22 F. 
Cas. No. 13,245, 1 McLean 337, 348. 


“Does this provision mean that the 
new state shall exercise the same 
powers and in the same modes, as are 
exercised by any other state. Now 
this cannot be the true construction 
of the provision, for there cannot be 
found, perhaps, any two states in the 
Union whose legislative, judicial and 
executive powers are in every respect 
alike. If the argument be sound, that 
there is no equal footing short of 
exact equality in this respect, then 
the states are not equal. But if the 
meaning be, that the people of the 
new state, exercising the sovereign 
powers which belong to the people of 
any other state, shall be admitted in- 
to the Union, subject to such provi- 
sions in their fundamental law as 
they shall have sanctioned; within 
the restrictions of the federal consti- 
tution, then the states are equal. 
Equal in rank, equal in their powers 
of sovereignty; and only differ in 
their restrictions, which, in the ex- 
erecise of those powers, they may have 
yotuntarily imposed upon themselves. 
Thus a state may, in her constitution, 
prohibit the legislature from incor- 
porating banks, or in fact from pass- 
ing any aet of incorporation; and yet 
this state would be admitted into the 
Urmion on an equal footing with the 
other states. The same powers were 
exercised in forming a constitution, 
but in the distribution of the powers 
of the state government they were 
not given to the same extent, nor 
were they to be exercised in the same 
manner. But this produces no in- 
equality. The states are equal, inas- 
much as each has, by its own volun- 
tary will established its own govern- 
ment, and has the power to alter it.” 
Spooner v. McConnell, supra. 


12, Dick v. U. S., 208 U. S. 340, 28 
S.Ct. 399, 52 L. Ed, 520; De Moss v. U. 


Toftus, 39 EF. 730,°.5 
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of their sovereign powers, they have voluntarily 
imposed upon themselves in their own constitu- 
Moreover, congress may exercise its con- 
stitutional power of legislation over a particular sub- 
ject matter in such a way as to bind all states alike, 
although in actual operation the effect of sueh action 
is mainly or exclusively confined to the newly-admit- _ 
ted state, without thereby impairing that state’s 


[§ 37] 2. Annexation. One state, Texas, has been 
added to the Union by annexation.!® 
nexing and admitting that republic as a new state, 
it, and its people, were invested with all the rights 
and became subject to all the responsibilities and 
duties of the original states under the constitution.14 
Within the limits thereby established, the terms and 
conditions of the articles of annexation govern the 
rights and duties arising out of that act.2® 


By the act an- 


The for- 


Si,-250. FB. 87,462 C.C.A. 259. 
cases supra § 34 note 85. 


13. See cases infra this section. 


[a] History.—By joint resolution 
of congress, of March 1, 1845, it was 
provided that the territory “properly 
included within and belonging to the 
Republic of Texas’ might be erected 
into a state to be admitted into the 
Union subject to adjustment by the 
United States of boundary matters 
with foreign countries; the articles 
of annexation were formally adopted 
by a convention of the people of Tex- 
as on July 4, 1845; and on December 
29; 1845, congress admitted her into 
the Union as a state. U.S. v. Texas, 
162 U. S. 1,-16 S.Ct. 725, 40 L. Hd. 867; 
Baldwin v. Goldfrank, 9 Tex. Civ. App. 
269, 26 S.W. 155 [aff 88 Tex. 249, 31 
S.W. 1064]. 


14. Texas v. White, 7 Wall. (U. S.) 
700, 19 L. Ed. 227. 


[a] Rights and powers of the 
state concerning internal jurisdiction 
were not derivative under any suc- 
cession from the United States, but 
were retained as the independent 
rights of the Republic of Texas which 
the state might possess in conformity 
with the federal constitution. Bald- 
win v. Goldfrank, 9 Tex. Civ. App. 
269, 26 S.W. 155 [aff 88 Tex. 249, 31 
S.W. 1064]. 


[b] State is successor to obliga- 
tions of republic as trustee of prop- 
erty held in trust for certain purposes 
by the latter. Preston v. Walsh, 10 F. 
315 [rev on other grounds 109 U. S, 
297, 3 S.Ct. 169, 27 L. Ed. 9401; Han- 
cock v. Walsh, 11 F. Cas. No. 6,012, 3 
Woods 351. 


[c] Extent of recognition by state 
of contracts or rights repudiated by 
the republic is a matter for the state 
courts and is a question with which 
the United States is not concerned. ' 
League v. De Young, 11 How. (U. S.) 
185,13 L. Ed. 657. 


Effect upon citizenship by annexa- 
tion of Texas see Citizens § 14 note 4. 


15. See cases infra this note. 


[a] Constitutional prohibition of 
impairment of obligations of con- 
tracts by the states extends to pro- 
tect rights based on and asserted un-' 
der the articles of annexation of Tex-) 
as. Preston v. Walsh, 10 F. 315 [rev 
on other grounds 109 U.S. 297, 3 S.Ct. | 
169, 27 L. Ed. 940]; Hancock v.' 
Walsh, 11 F. Cas. No. 6,012, 3 Woods 
Sky 


[b] Treaty or contract.—It seems. 
that the articles of annexation were 
a contract rather than a treaty in-'° 
asmuch as they were never assented . 


And see 


mer system of government so far as it conflicted with 
the federal authority was abrogated, and the consti- 
tution and laws of the United States were in force 
in Texas immediately upon her admission as a 
state.*® 


[§ 38] G. Effect of Adoption of New Constitu- 


‘to the United States. 
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tion.17 


[§§ 37-40 


When an existing state adopts a new con- 
stitution, discarding its old, the change does not re- 
sult in the abolition of the old state and the substi- 
tution of a new, but the state remains unaffected in 


identity, the same state after the adoption as it was 


before.!8 


III. GOVERNMENT AND OFFICERS?® 


‘76 39] A. Establishment of Government in Gener- 
al. It is a fundamental principle that the sovereign 
power resides in the people,*® and the people alone 
are sovereign,?! having the power to destroy the 
present organization of their government, and to 
form a new government with such powers as they 
In the state there 
are two classes of political corporations, one of which 


shall please to confer upon it.?” 


to by the United States in the man- 
ner required for assent to treaties. 
Hancock v. Walsh, 11 F. Cas. No. 6,- 
012, 3 Woods 351. 


[ec] Authority of officers and laws 
of the republic, in so. far as not re- 
pugnant to the constitution of the 
United States or the articles of an- 
nexation, for the purposes of avoiding 
an interregnum, was affected by pro- 
visions of the articles stipulating for 
such continuance until superseded by 
state action. Calkin vy. Cocke, 14 
How. (U. S.) 227, 14 L. Ed. 398. 


[d] Illustrations.—(1) A naval of- 
ficer of the Texan republic had no 
right to the standing and pay of a 
federal naval officer under that pro- 
vision of the articles ceding the forti- 
fications, means of defense, navy, etc., 
Brashear _ v. 
Mason, 6 How. (U. S.) 92, 12 L. Ed. 
357. (2) Under the provision of the 
articles reserving to the state the 
funds and lands of the republic “‘to 
be applied to the payment of the 
debts and liabilities of the republic” 


.and the residue as the state saw fit, 


the state of Texas was under obliga- 
tion to apply the public lands to the 
settlement of valid claims against the 
republic. Preston v. Walsh, 10 F. 315 
[rev on other grounds 109 U. S. 297, 
8 S.Ct. 169, 27 L. Ed. 940]; Hancock 
Moe Walsh, 11> FY (‘Case Now 6,012, 3 
Woods 851. (3) No issue of fact as 


‘to the existence of liabilities of the 


republic being made, the state may, 
by the terms of the articles of an- 
nexation, dispose of its unappropriat- 
ed public lands in any manner that it 
sees fit, without limitation or hind- 
rance by the United States as to the 
instrumentalities employed (Group 
No. One Oil Corp. v. Bass, 38 F.(2d) 
680 [rev on other grounds 41 F.(2d) 
483 (cert den 282 U. S..877, 51 S.Ct. 
81, 75 L. Ed. 774, cert gr 282 U. S. 830, 
bt SCE88. 75 Lie bd. 739, aft 283° Wy 
S, 279, bi S:Ct. 432,75 L. Md. 1032)7), 
(4) in which class oil leases granted 
by the state and the lessee thereunder 
are comprised (Group No. One Oil 
Corp. v. Bass, supra). 


16. Calkin v. Cocke, 
S’)" 227,°14°L. Ed, 398; 
OOM eOx UD tits 


[a] Operation of federal laws was 
not postponed, by provisions of the 
articles:of annexation stipulating for 
a continuance until superseded by the 
laws and officials of the republic, un- 
til the organization of the state gov- 
ernment and the first meeting of the 
legislature of the state. Calkin v. 
Cocke, 14 How. (U. S.) 227, 14 L. Ea. 


14 How. (U. 
Lee v. King, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[By Jonn Drypen Winpsor] 


398. 


[b] Constitutionality of laws of 
republic.—The United States consti- 
tution did not take effect in Texas 
prior to admission and laws passed 
by the republic were not subject 
thereto. Herman v. Phalen, 14 How. 
(U. S.) 79, 14 L. Ed. 334; League v. 
De Young, 11 How. (U.S.) 185, 13 L. 
EGrGo ss 


/ 
[c] Annexation inoperative to cure 
invalid contract.—A contract made in 
1836 at the time of the war for Texan 
independence, in aid of such war and 
in violation of American neutrality, 
and hence void, can derive no validity 
from the subsequent admission of the 
republic thus established as a state 
of the Union. Kennett v. Chambers, 
14 How. (U. S.) 38, 14 L. Ed. 316. - 


17. Repeal of existing laws, con- 
stitutions, and charters by subse- 
quent constitutions or amendments 
see Constitutional Law §§ 94-105. 


18. Keith v. Clark, 97 U. S. 454, 24 


L. Ed. 1071; Cass v. Dillon, 2 Ohio 
St. 607. 
19. Political status and relations 


see supra §§ 2-38. 


20. Luther v. Borden, 7 How. (U. 
S.) 1, 12 L. Ed. 581; City of Hills- 
boro v. Public Service Commission, 
97 Or320;-3844 L877 P 61%, 192°P. 390: 
Atty.-Gen. v. Barstow, 4 Wis. 567- 


“The primary and paramount 
source of governmental authority 
" is the people, and they, not 
any aggregation of petty municipali- 
ties, ordained the Constitution, giv- 
ing the state government, expressed 
in the three departments of the legis- 
lative, the executive, and the judicial, 
ranking authority.” City of Hills- 
boro v. Public Service Commission, 
supra. 


[a] Sovereign authority of the 
state rests in the people, and is ex- 
ercisable through the executive, leg- 
islative, and judicial departments, 
each of which is answerable only to 
the people, but is subordinate out- 
side thereof to the jurisdiction con- 
ferred by the constitution on its co- 
ordinate department. Ekern v. Mc- 
Govern, 154 Wis. 157, 142 N.W. 595, 
46 L.R.A.N.S. 796. 


[b] Power which people have not 
delegated to the state or federal gov- 
ernment, they have reserved to them- 


selves. Atty.-Gen. v. Barstow, 4 Wis. 
567%, 2769. 
21. Atty.-Gen. v. Barstow, supra. 


“Some of the most accurate, emi- 
nent and discriminating writers upon 


is the state, and the other municipal corporations; 
and the state and municipal officers are but agencies: 
and agents. of the state to enable it the better to 
discharge its corporate duties and perform its fune- 
tions ;23 but there cannot be at the same time and. 
in the same state two valid state governments with 
two sets of officers.?+ 


[§ 40] B. Governmental Powers. 


The state, in 


our political institutions say, that 
sovereignty resides with the people. 
And I think, if it is to be found at all 
in our country, it will truly be found 
to be in the people. But I do not 
think that sovereignty is to be found 
in the departments of the govern- 
ment. . A department of this 
government is nothing but a division 
of the powers of the government. 
- . . But sovereignty is not in one 
of these departments, nor in all of 
them.” Atty.-Gen. v. Barstow, supra. 


[a] “The basic idea of the state 
Constitution is that this ‘is a popu- 
lar representaive government, the’ 
officers being mere agents not rulers: 
of the people,—-one where no man is: 
so high as to be above the Constitu- 
tion, and no one so low as to be be- 
neath its protection.’’” Ekern v. Mc- 
Govern, 154 Wis. 157, 142 N.W. 595, 
46 L.R.A.N.S. 796 (syllabus by Mar- 
shall, J.). 


22. Luther v. Borden, 7 How: (U. © 
S.) 1, 12 L. Ed. 581; Atty.-Gen. v. 
Barstow, 4 Wis. 567, 768. 


“In the exercise of a natural right, ~ 
the people established our present 
constitution, delegating to it just so. 
much power, and distributing it 
among the departments in just such 
a manner as they thought nec- 
essary to insure domestic tranquil- 
lity and promote the general welfare. 
And as the people established the con- 
stitution, so they can alter, amend 
or destroy it, and frame a new one 
whenever they may deem it necessary 
and proper.” Atty.-Gen. v. Barstow, 
supra. 


[a] Exercise of political power.— 
“No one, we believe, has ever doubted 
the proposition, that, according to 
the institutions of this country, the 
sovereignty in every State resides in 
the people of the State, and that they 
may alter and change their form of 
government at their own pleasure. 
But whether they have changed it or 
not by abolishing an old government, 
and establishing a new one i i 
place, is a question to be settled by | 
the political power.” Luther v. Bor- 
gens 7 How. CU. S:) ad, 46, 12) eaialas 


Secession see supra §§ 16-20. 


23. Duke v. Boyd County, 7 S.W. 
(2d) 839, 225 Ky. 112; Hamilton 
County v. Noyes, 5 Ohio Dec. (Re- 
print) 238, 3 AmULR 745 [aff 5 Ohio 
Dec. (Reprint) 281, aff 35 Ohio St. 
201]; Ekern v. McGovern, 142 N.W. 
595, 154 Wis. 157, 46 L.R.A.N.S. 796, 


24 State v. McFarland, 25 La, 


: 
: 
: 


’ there is an armed conflict, like the one 


§§ 40-41] 


general, possesses all governmental powers not sur- 
rendered by it to the federal government,” this pow- 
er being distributed between the executive, legisla- 
tive, and judicial departments, the appropriate func- 
tions of each department being for the most part ex- 
ercised exclusively by that department.?® The state 
legislature is not, however, restricted to such powers 
as are expressed in the constitution of the state, but 
it may exercise any legislative authority that is not. 
withheld by the language of the constitution,?7 and, 
subject to limitations imposed by the constitution, 
through such agencies as it may choose.** Even in 
the absence of an express prohibition, the state has 
no power, unless the constitution so provides, to em- 
bark in any trade which involves the purchase and 
sale of an article of commerce for profit;?° although 
it seems that a state may properly conduct a busi- 
ness even though yielding a profit, where this is done 
merely as an exereise of the police power, as where 
a state conducts the sale of intoxicating liquors in 
the state,°° or engages in the manufacture of goods 
by convict labor,** or sells fish taken from state wa- 
ters at the market price.*2 But where a state en- 
gages in ordinary business, pursuing it like an indi- 
vidual, it throws off for the purpose its sovereignty 
and becomes subject to the rules governing the con- 


Ann. 547. 
How. (U.. 8.) <1, 43, 12 L.Ed. 

(where the court said: “The fact 
that both parties claim the right to 
the government cannot alter the case, 
for both cannot be entitled to it. If 


resale). 


of which we are speaking, it is a case 21. 
of domestic violence, and one of the 
parties must be in _ insurrection 
against the lawful government’). 


25. See supra § 10. 


185]. 
Conn: 


STATES 


See Luther v. Borden, 7 [ the state game and fish commissioner 
581] could not buy fish in the open market 
with public funds for the purpose of 


30. South Carolina v. U. S., 199 U. 
S.) 487,26" SiCt.210,,. 450" Tan Edy 2612 


In re Western Implement Co., 
166 EF. 576 [aff 171 F, 81,--96° C.C.A. 35. 
But see Choctaw Pressed Brick 
Townsend, 108 Okl. 235, 236 P. 
46 (where the court said that the 
question of the proper exercise of po- 
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duct of private individuals.?* By express provi- 
sion of the constitution in some states the state may 
engage in any occupation or business for publie pur- 
poses.** Although the constitution may authorize 
the state to engage in business, if it does not require 
it or make it mandatory upon the state to do so, a 
business enterprise in which the state may be en- 
gaged does not become a governmental function.*° 
In the absence of constitutional restriction, the state 
may operate an inclined railroad which was in oper- 
ation on land acquired by the state as a park at the, 
time of its aequisition.?® 


[§ 41] C. Seat of Government. The power to lo-. 
cate its own seat of government and to determine 
when and how it shall be changed from one place to 
another is essentially and peculiarly a state power.**, 
While it has been said that the designation of the 
seat of government of a state may not properly fall 
within the definition of a constitution,?® since it is 
a matter which is of public interest and concerns the 
entire state, it is frequently made a part of the con- 
stitution of the state,*® and the qualification may be 
added that it shall remain as so fixed until changed 
by law.*° A declaration of such character in. the 
constitution may be amended in the same manner as 
any other portion of that instrument.t! In the ab- 


liability as such. Burke v. State, 64 
Mise. 558, 119 N.Y.S. 1089, 


24. See constitutional provisions. 


[a] Manufacture of shirts in a 
state penitentiary by use of convict 
labor is for a public purpose. Rice 
v. State, 108 Okl. 4, 232 P. 807. 


Choctaw Pressed Brick Co. vy. 
Townsend, 108 Okl. 235, 236 P. 46. 


36. Burke v. State, 64 Misc. 558, 
119 N.Y.S. 1089. 


the public 


“220, 19 S.B. 458, 23 L.R.A. 410. 
‘Lipinski v. Gould, 173 Minn. 559, 218 
_N.W. 123 (where the court held that 


26. Clarke v. Rochester, 24 Barb. 
(N. Y.) 446; Nichols v. McKee, 68 
N. C. 429; City of Hillsboro v. Public 
Service Commission, 97 Or. 320, 187 
P. 617, 192 P. 390 [error dism 255 U. 
S. 562, 41 S.Ct. 328, 65 L. Ed. 787]; 
Ekern v. McGovern, 154 Wis. 157, 142 
N.W. 595, 46 L.R.A.N.S. 796. 


[a] Administration of trust.— 
The state must act through its legis- 
Jative power in administering a trust, 
or in creating and appointing agents 
or officers to perform the duties there- 
of. Ross v. Trustees of University 
of Wyoming, 31 Wyo. 464, 228 P. 642 
[den reh 36 Wyo. 4338, 222 P. 3]. 


. Separation and distribution of pow- 
ers see Constitutional Law §§ 234- 
411. 

27. See Constitutional Law § 237. 


28. Duke v. Boyd County, 225 Ky. 
112, 7 S.W.(2d) 839; Commonwealth 
v. Thomas’ Adm’r, 140 Ky. 789, 131 
Sow. 797. 


[a] Thus the legislature may im- 
pose upon a county the burden of ad- 
ministering the criminal law within 
its jurisdiction and defraying the ex- 
pense thereof. Duke v. Boyd County, 
7 S.W.(2d) 839, 225 Ky. 112. 


[b] Escheat.—The state may grant 
to a board of education the power to 


- reclaim property within its special 
territory which appears to be without 


an owner for the use and benefit of 
schools in its locality. 
Commonwealth v. Thomas’ Adm’r, 140 
Ky. 789, 181 S.W. 797. 


29. McCullough v. Brown, 41 poe 
ee 


/| —The 


lice power was not involved in a case 
dealing with the failure of the state 
to label bricks ‘‘convict made goods” 
resulting in pecuniary injury to a 
ee, citizen without compensa- 
tion). 


[a] Manufacture of binding twine. 
state of Minnesota in the 
manufacture of binding twine in its 
state prison and in the selling of the 
same to the general public under a 
statute authorizing such sale is en- 
gaged in the performance of a gov- 
ernmental function and not merely in 
a private enterprise. In re Western 
Implement Co., 166 F. 576 [aff 171 F. 
81, 96 C.C.A. 185]. 


32. Lipinski v. Gould, 173 Minn. 
559, 218 N.W. 123. 


33. Maryland Casualty Co. v. Rain- 
water, 173 Ark. 103, 291 S.W. 1003, 51 
A.L.R. 1332;. Calloway v. Cossart; 45 
Ark. 88; Burke-v. State, 119 N.Y.S. 
1089; Choctaw Pressed Brick Co. v. 
Townsend, 108 Okl. 235, 236 P. 46; 
State Bank vy. Dibrell, 3 Sneed (Tenn.) 
379. 


[a] Deposits.—A state, in making 
a deposit in a bank, does not exercise 
a governmental function. Maryland 
Casualty Co. v. Rainwater, 173 Ark. 
103, 291 S.W. 1008, 51 A.L.R. 1332. 


[b] Operation of railroad.—Where 
a state owned and operated an in- 
elined railroad at a park and by 
posted notices invited the public to 
patronize it and to pay for transpor- 
tation, fixed the fares charged to ride, 
maintained ticket offices and the 
structure, provided the cars and ma- 
chinery which ran them, and received 
the revenue of its operation, it was 
a common carrier for hire subject to 


$7. Coyle v. Smith, 221 U. S. 559, 
31 S.Ct. 688, 55 L. Ed: 853 [aff 28 Okl. 
121, 113 P. 944]. 


38. Livermore v. Waite, 102 Cal. 
113, 36 PB. 424, 25 L.R.A,. 312. 
39. Livermore v. Waite, supra; 


People v. Bigler, 5 Cal. 23. 


[a] Until seat of government is 
removed by the legislature, on the 
vote of the people, from the location 
fixed by the constitution, it is the per- 
manent seat of government. Fleck- 
ten v. Lamberton, 69 Minn. 187, 72 
N.W. 65. : 


[b] Location of executive offices 
at place designated by state real es- 
tate commission as permitted by stat- 
ute creating such commission does 
not render such statute violative of 
a constitutional provision establish- 
ing the seat of government at Talla- 
age State v. Rose, 97 Fla. 710, 122 

Oo. f 


40. Livermore v. Waite, 102 Cal. 
113536) Biv42 4). 25) DRA (3002: 


41. Livermore y. Waite, supra. 


“There can be doubt that the ques- 
tion of the establishment of the seat 
of government is one which is a prop- 
er subject of constitutional control 
and is therefore a proper subject for 
amendment.” Edwards v. Lesueur, 
ate Mo. 410, 33 S.W. 1130, 31 L.R.A. 
815. 


[a] Changing constitutional decla- 
ration.—The legislature may change 
the seat of government declared by 
the constitution either by passing a 
law in accordance with constitutional 
provisions or by proposing an amend- 
ment, and, if the latter, it must be an 
amendment within its power to sub- 
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sence of constitutional inhibition, it is within the 
power of the legislature to locate the seat of govern- 
ment of the state.t? In the absence of any limita- 
tion contained in the act of congress admitting a 
state into the union, the power in the state to se- 
lect, and thereafter, if deemed expedient, to change 
its own seat of government, is necessarily implied.** 
A provision in an enabling act fixing the seat of gov- 
ernment which is accepted by a constitutional con- 
vention by ordinance irrevocable has the force and 
‘effect of law until repealed by the people of the 
state.t4 A proposed amendment changing the seat 
of government which, by the terms of the constitu- 
tion, is to become valid and binding upon its adop- 
tion by the people of the state is not ineffective be- 
cause conditions are imposed in it and powers are 
delegated to particular officials.4° The property 
owners in a city constituting the seat of government 
of a state have no such vested rights in the location 
of the seat of government by reason of any implied 
contract with the state as will prevent its removal.*® 
/When the seat of government has been established, 
the officers of the executive department of the state 
are obliged to keep their offices, public records, books, 
and papers thereat.*? 


[§ 42] D. Legislature—1. In General. As is else- 


mit for approval of the people and 
such as will afford an opportunity to 
give immediate effect to it by a direct 
vote. Livermore v. Waite, 102 Cal. 
IS, 860P 2424025 Tl R.AL 312. 


any 


Cal. 23. 
[d] 


STATES 


any, discharged the government from 
obligation to 


changed location. Peo. v. Bigler, 5 


Act of legislature providing 


[§§ 41-43 


where stated, the legislative powers of the state are 
érdinarily*® vested, under constitutional provisions, 
in a legislature composed of a senate and house of 
representatives or bodies equivalent thereto, al- 
though otherwise designated, elected by the people,*? 
the bodies being integral parts which, combined, are 
the legislative branch or agency of the state,°° and 
it has been said that neither is an entity of govern- 
ment without the other. Further, it is only where 
such bodies are lawfully assembled that they consti- 
tute the legislature.°2 Where a branch of the legis- 
lature is regularly organized, has a ‘quorum, and 
transacts business in the place provided for its ses- 
sions at theseat of government, it cannot be ousted 
or destroyed by the refusal or neglect of the govern- 
or®3 or of the other branch of the legislature,°* or of 
both,®> to communicate with it.°° Notwithstanding 
the provision of the constitution is such that mem- 
bers of such a body are so chosen that the body has 
an always existent membership because of the expi- 
ration of terms of office of only a part of the member- 
ship at any one date, nevertheless it does not have a 
continuous vitality.>* 


[§ 43] 2. Organization. In general, the two houses 
of the legislature are organized and governed in ae- 
cordance with the recognized principles of parlia- 


Oklahoma was admitted to the Union 
limited the power of the state to 
change its capital after admission, it 
was held that the state legislature 
could change the capital notwith- 


remain at the 


[b] Proposition for removal which, 
properly construed, obliterates the 
provision of the constitution as to 
the location of the seat of govern- 
ment without leaving any constitu- 
tional declaration by which the seat 
of government would be located in 
any part of the state is not such a 
proposition as it is proper for the 
legislature to submit to a vote of the 
people of the state. Livermore v. 
Waite, 102 Cal. 113, 36 -P. 424, 25 
L.R.A. 312. 


Amendments of constitutions gen- 
erally see Constitutional Law §§ 18— 
34. 


42, Coyle v. Smith, 28 Okl. 121, 113 
P, 944 [aff 221 U. S. 559, 31 S.Ct. 688, 
55 L. Ed. 853]; Slack v. Jacob, 8 W. 
Va. 612. 

[a] Legislative discretion.—In the 
absence of a limitation in the consti- 
tution upon the power of the legis- 
lature to locate the seat of govern- 
ment except as to the vote required, 
such matter rests in'the sound dis- 
eretion of the legislature and is not 
Subject to the control of the judicial 
department, nor will the motive of 
the legislature in removing the seat 
of government be inquired into. Peo. 
Vu Bigter, 6 Cal. 23: 


[b] Majority vote.—Under a pro- 
vision in the constitution that a place 
designated shall be the permanent 
seat of government until removed by 
‘law, provided that two thirds of all 
'the members elected to each house of 
the legislature shall concur in the 
passage of the law, after a first re- 
'moval of the seat of government a 
,majority of both houses may remove. 
Peo. v. Bigler, 5 Cal. 23. 


[ec] Seat of government does not 
revert to a former capital fixed by the 
‘constitution by operation of a fail- 
ure of a party, named in the law 
‘changing the location, to fulfill cer- 
tain conditions, but such failure, if 


for removal of seat of government 
from the place fixed by the constitu- 
tion to a more accessible and con- 
venient point ninety days from the 
passage of the act, until otherwise 
provided by law, is not conditional or 
dependent on recitals in the pream- 
ble, and a clause in a section of the 
act that certain persons have agreed 
to indemnify the state is not a con- 
dition or restriction, and is a valid ex- 
ercise of legislative power. Slack v. 
Jacob, 8 W. Va. 612. 


[e] Power of legislature nega- 
tived in constitution.—Although the 
constitution negatived the power of 
the legislature to remove the seat of 
government, it was held that the leg- 
islature could, by concurrent resolu- 
tion, Submit an amendment of the 
constitution to the voters providing 
the means to effect a change in loca- 
tion, notwithstanding the imposition 
of conditions in the resolution, and 
that the consent of the United States 
was not necessary as contended be- 
cause of the enabling act and irrevo- 
cable ordinance. Edwards vy. Lesueur, 
ri: Mo. 410, 33 S.W. 1130, 31 L.R.A. 


43. Edwards vy. Lesueur, supra. 


“The right of the people to estab- 
lish and remove their seat of govern- 
ment at pleasure involves a govern- 
mental subject about which there can 
be no irrepealable law.” Edwards v. 
Lesueur, supra. 


“The right to remove the capital of 
a state pursuant to an act of the law- 
making power of the state is a politi- 
eal right, and its exercise the exercise 
of political or governmental power, 
and a municipal right of sovereignty 
which the state is powerless to barter 
away, by compact or. otherwise.’’ 
Regn v. State, 28 Okl. 235, 113 P. 932, 


[a] Thus, even though the en- 
abling act under which the state of 


standing the terms of the enabling 
act and the ordinance accepting the 
same. Coyle v. Smith, 221 U. S. 559, 
31 S.Ct. 688, 55 L. Ed. 853. 


44. Smith v. State, 28 Okl. 235, 113 
P. 932. 


45. Edwards v. Lesueur, 132 Mo 
410, 33 S.W. 1130, 31 L.R.A. 815. 


46. Edwards v. Lesueur, supra. 
47. State v. Huston, 27 Okl. 606, 
113 _P. 190, 34 L.R.A.N.S. 380. See 


Peo. v. Bigler, 5 Cal. 23 (where an 
application was made for a manda- 
mus to compel certain officers to keep 
their offices at the seat of govern- 
ment named in the constitution, but 
which was held to have been duly 
changed). 


48. Provisions for popular initia- 
byte or referendum see Statutes § 59 


49. 
et seq. 


50. Simpson v. Hill, 128 Okl. 269, 
263 P. 635, 56 A.L.R. 706. 


51. See Simpson v. Hill, 
(syllabus by the court). 


52. Ex p. Hague, 105 N. J. Eq. 134, 
147 A. 220 [aff 9 -N. J. Mise. 89, 1506 
A. 322]; Simpson v. Hill, 128 Okl. 269, 
263 P. 635, 56 A.L.R. 706. 


53. In re Gunn, 50 Kan. 155, 32 P. 
470, 948, 19 L.R.A. 519. But see Ex 
p. Screws, 49 Ala. 57 (where recog- 
nition by the governor was mentioned 
as an essential of a constitutional 
general assembly). 


54. In re Gunn, 50 
470, 948,19 L.R.A. 519. 


See Constitutional Law § 237 


supra 


Kan. 155, 32 P. 


55. In re Gunn, supra. 
56. See cases infra this section. 
57. Werts v. Rogers, 56 N. J. Law 


480, 28 A. 726, 13 L.R.A. 354; Ex p. 
Hague, 105 N. J. Eq. 134, 147 A. 226 
[aff 9 N. J. Mise. 89, 150 A. 322]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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mentary law, subject to any special provisions of the 
state constitution,®® each house being vested with 
the power of making rules for its own government.®® 
A majority of the elected members of either legis- 
lative body may convene and organize it in the ab- 
sence of any constitutional restriction,®® and unless 
either the constitution or some other law of the state 
so requires, it is not necessary that the legislature, 
or either branch thereof, should convene and organ- 
ize in the capitol building,*! nor is it necessary that 
the leutenant governor or the speaker of the house 
be present in the*organization.*? Ags between two 
bodies claiming to be. the lawfully constituted sen- 
ate or house of representatives, the courts have ju- 
risdiction to decide which is the constitutionally or- 
ganized body.** Further, the courts have power to 
determine whether an organization of a branch of 
the legislature has been made in violation of the 
constitution.** Where a summons issued by the 
governor under a constitutional provision to a per- 
son to attend and take a seat in the senate or house 


58. See constitutional provisions; 


STATES 


of a permanent president, 


[69 Crd 77 


of representatives is void, the holder of such a sum- 
mons has no right to take part in the organization or 
subsequent proceedings of the body to which he is 
wrongfully certificated,®> but a member who is right- 
fully elected, although not having a summons, may 
appear and act in the organization o& the house to 
which he belongs unless that body, in judging of the 
election and qualifications of members, shall deter- 
mine to the contrary.®® 


[§ 44] 3. Legislative Districts and Apportionment 
—a, Enumeration and Apportionment in General. 
The state constitutions generally provide for the 
apportionment of the state into districts for the elec- 
tion of members of the legislature, and require the 
legislatures to provide for the enumeration of the 
inhabitants of the state at stated intervals, or to 
use the federal enumeration, as a basis for the ap- 
portionment,®’ the apportionment and enumeration 
being parts of one proceeding,®® and for the purpose 
of securing equality of representation to the peo- 
ple.°® Acts in contravention of constitutional re- 


is so far| entitle one to be a voter, and unless, 


and cases infra this note. 


[a] Right and power to organize. 
—‘‘Organization involves the com- 
position of the body organized, and 
consequently it involves the right of 
the counties to participate in the de- 
cision of the all-important question 
which of them shall be represented in 
the body, and which of them shall be 
unrepresented. When the pow- 
er to organize is merely a legal in- 
tendment, the power consists in a 
right to organize in the customary 
manner, and it therefore excludes the 
notion of a minority ruling in the 
transaction.” Werts v. Rogers, 56 N. 
J. Law 480, 28 A. 726, 760, 761, 13 
L.R.A,. 354. 


[b] ‘Tenure of presiding officer.— 
(1) Under Const. art 5 § 17, requiring 
the senate, at the close of the session, 
to elect a president from those mem- 
bers whose term continues over, the 
person elected president at the close 
of a session, and who then qualifies, 
becomes from that time president of 
the senate for all purposes, and the 
incumbency of his predecessor ends 
at that time. Futrell v. Oldham, 107 
Ark. 386, 155 S.W. 502, AnnCasl1915A 
571. (2) Under Const. art 5 § 17, pro- 
viding that the senate, at the begin- 
ning of every regular session, shall 
elect a president, and whenever, “at 
the close of any session,” it appears 
that the term of the member so elect- 
ed will expire before the next regu- 
lar session, it shall elect another 
president, from those whose terms 
continue over, the fall of the gavel, 
at the end of the session, ends the 
term of the old president, and begins 
the new term, and not the hour, prior 


to such time, when the new one takes 


the oath of office. Hodges v. Keel, 108 
Ark. 184, 159 S.W. 21. 


[ec] Lieutenant governor under 
previous constitution.—Where the 
lieutenant governor is president of 
the senate under existing constitu- 
tional provisions, and a new consti- 
tution is adopted which does not make 
the lieutenant governor president of 
the senate but provides that the sen- 
ate shall select a permanent presi- 
dent from among its own members, 
and also provides that nothing there- 
in contained shall operate to vacate 
the office of lieutenant governor until 
the expiration of his present term, 
the lieutenant governor, after adop- 
tion of such new constitution and 
after the senate’s election of a presi- 
dent pro tem., but before its election 


entitled to act as president of the 
senate that his signing of bills in 
such capacity will not preclude their 
becoming valid statutes. State v. 
Duval County, 23 Fla. 483, 3 So. 198. 


59. French vy. State Senate, 146 
Cal. 604, 80 P. 1031, 60 L.R.A. 556; 
Inire ‘Gunn, 750) Kan. ('55,432 P1470, 
948, 19 L.R.A. 519; Wise v. Bigger, 79 
Va.. 269. 


60. Ex p. Screws, 49 Ala. 57. 
61. Ex p. Screws, supra. 
62. Ex p. Screws, supra. 


63. In re Gunn, 50 Kan. 155, 32 P. 
470, 948, 19 L.R.A. 519. 


64. Werts v. Rogers, 56 N. J. Law 
480, 28 A. 726, 29 A. 173, 23 L.R.A. 354. 


65. Opinion of Justices, 70 Me. 570. 
66. Opinion of Justices, supra. 
67. See constitutional provisions. 


[a] Special enumeration of legal 
voters.—(1) A “legal voter,’ within 
Const. Amends. arts 21, 22, relating to 
the taking of the decennial census 
and special enumeration of legal vot- 
ers, and establishment of number of 
members of house of representatives 
and senate and apportionment of mem- 
bers according to the number of legal 
voters, is a citizen of the common- 
wealth, man or woman, of twenty-one 
years of age and upward, except pau- 
pers, persons under guardianship, and 
persons disqualified by law because 
of corrupt practices in respect to 
elections, who has resided within the 
commonwealth one year and within 
the town or district in which he 
claims a right to vote six calendar 
months, except that, in cases of 
changes of residence within the com- 
monwealth, an existing right to vote 
shall not be lost until the expiration 
of six calendar months from such 
change, and who is able to read the 
constitution in the English language, 
and to write his name, unless pre- 
vented by physical disability, or un- 
less entitled to vote on May 1, 1857. 
In re Opinion of the Justices, 247 
Mass. 583, 143 N.E. 142. (2) One is 
not a “legal voter,’’ within Const. 
Amends. arts 21, 22, relating to the 
taking of the decennial census and es- 
tablishment of number of members of 
the house of representatives and the 
senate, and apportionment of mem- 
bers according to number of legal vot- 
ers, unless he possesses all the con- 
stitutional qualifications required to 


'sole guide, 


also, he has become registered as a 
voter in accordance with the statutes, 
in view of art 48. In re Opinion of 
the Justices, supra. 


[b] New division of wards.— 
Where the constitution provided that 
in the census a special enumeration 
shall be made of legal voters, and in 
each city the enumeration shall speci- 
fy the number of legal voters resid- 
ing in each ward of such city, and by 
an act the legislature provided that 
the cities could make a new division 
of wards, it was held that the wards 
created by such new division were 
the wards intended to be used in mak- 
ing the next apportionment of sena- 
tors and representatives. Opinion of 
Justices, (Mass.) 35 N.E. 111. 


68. Opinion of Justices, supra. 


69. Parker v. State, 133 Ind. 178, 
SAAN 836,- sa. NCB) et 9 ise aR AS 
5673") Sherrill v." O'Brien. (138) NAY 
185, 81 N.E. 124, 117 AmSR 841. 


[a] Change of county and senate 
district boundary prior to new enum- 
eration. Where a portion of one 
county was annexed to another prior 
to enumeration provided by the new 
constitution (Const. [1894] art 3 § 
4), and six days prior to the meeting 
of the board of supervisors of the 
first county to district such county, 
which board excluded the territory 
embraced in the act of annexation, it 
was held that such territory should 
have been included, and that upon a 
new enumeration the legislature 
would be under a duty to organize the 
senate districts out of the then exist- 
ing counties. Peo. v. Board of Super- 
visors, 147 N. Y. 1, 41 N.E. 563, 30 
L.R.A,. 74. 


[b] Official enumeration sole guide 
in making apportionment.—Where 
the constitution provided that the 
commonwealth should be divided into 
districts according to boundaries of 
towns and cities and the wards there- 
of as they existed on the first day of 
May in the year in which the census 
of legal voters was taken, it was held 
that the official enumeration was the 
and the legislature in 
making the division could not recog- 
nize new towns created or the change 
of wards after the first day of May of 
the year in which the census of legal 
voters is taken. Opinion of the 
Justices, 142 Mass. 601, 7 N.H. 35. 


[c] Effect of unconstitutional act 
creating two counties from one prior 
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quirements of this character are void."° 
imposed upon the legislative department of the state 
government to apportion the state is mandatory,’* 
However, the leg- 
islature cannot be compelled to act,7* and, when it 
fails at the proper time to do so, this duty falls on 
each sueceeding legislature until performed.‘* 
during the interval between the return of an enumer- 
ation and the making of a new apportionment, the 
former apportionment remains in foree;*® and so 
also when the time for a reapportionment arrives, 


and continues until discharged.*? 


the old apportionment remains in 


to apportionment.—Where an act cre- 
ating two new counties out of the ter- 
ritory of an old one was passed prior 
to an apportionment act which gave 
each county one senator and two rep- 
resentatives, and the former act was 
thereafter held unconstitutional, it 
was held that the old county was en- 
titled to one senator and four repre- 
sentatives. Heitman v. Gooding, 12 
Idaho 581, 86 P. 785. 


{d] New counties created since 
adoption of c¢énstitution.— Where the 
constitution requires the legislature 
to fix by law the number of repre- 
sentatives and apportion them among 
the counties, and to fix the number of 
senators and divide the state into as 
many senatorial districts as there are 
senators, which cannot be less than 
one-fourth nor more than one-third 
the number of representatives, which 
were fixed at one hundred and five 
plus one for each new county, it was 
held that a new county could be giv- 
en but one representative, but upon 
reapportionment such new _ county 
should have representatives accord- 
ing to population; also that the num- 
ber of senators or senatorial districts 
could not be increased. In re Opinion 
of Justices, (Ala.) 132 So. 457. 


[e] Effect of apportionment not 
to affect term of members then serv- 
ing.—Where an apportionment act 
was passed in 1897 to take effect in 
1898, repealing all acts in conflict 
with it, it was held that such act did 
not terminate the existence of the 
house of 1897, but was prospective in 
character. Farelly v. Cole, Kan. 
356, 56 P. 492, 44 L.R.A. 464, 


70. Brooks v. State, 162 Ind. 568, 
70 N.E. 980; Denney vy. State, 144 Ind. 
503, 42 N.E. 929, 31 L.R.A. 726; Mer- 
rill v. Essex County, 257 Mass. 184, 
153 N.E. 562; State ex rel. Barrett v. 
Hitchcock, 241 Mo. 433, 146 S.W. 40; 
Smith v. Baker, 73 N. J. Law 328, 63 
A. 619, 74 N. J. Law 591, 64 A. 1067; 
Morris v. Wrightson, 56 N. J. Law 
126, 28 A. 56, 22 L.R.A. 548. 


[a] Enumeration by county com- 
missioners.—Where the _ legislative 
apportionment act provided that the 
board of commissioners could ascer- 
tain the electors by causing an enum- 
eration of electors to be made or by 
using an enumeration made by the 
township trustees, if adequate, but 
the board enumerated the electors 
from the records of the registration 
of electors of the preceding general 
election, it was held their order pro- 
mulgating the apportionment was 
void. State v. McCormack, 185 Ind. 
302, 113 N.E. 1001. 


{[b] Apportionment of assembly- 
men.—Under Const. art 4 § 3, that 
“the general assembly shall be com- 
posed of members annually elected by 
the legal voters of the counties re- 
spectively who shall be apportioned 
among the said counties,” it was held 
that the election of members of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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The duty 
time."? 


But 


force until the enumeration of 


assembly in assembly districts was a 
plain departure from the constitution. 
Morris v. Wrightson, 56 N. J. Law 
126, 28 A. 56. 


[c] Reapportionment within less 
than ten years.—Where the constitu- 
tion provided that ‘“‘The general as- 
sembly shall apportion the _ state 
every ten years, beginning with 
. . . 1871, by dividing the popula- 
tion of the state, as ascertained by 
the federal census,” it was held that 
a valid reapportionment could be 
made within less than ten years from 
the last apportionment, if the taking 
of a federal census intervened. Peo. 
v. Carlock, 198 Ill. 150, 65 N.E. 109. 


[ad] Beasons for violation of con- 
stitutional provisions are immaterial 
where they show no necessity arising 
out of a compliance with other provi- 
sions of the constitution. Moore v. 
Board of Aldermen of City of New 
York, 160 N.Y.S. 471. 


71. Fergus v. Kinney, 333 Ill. 437, 
164 N.E. 665 [cert den 279 U. S. 854, 
49 S.Ct. 349, 73 L. Ed. 996]; State ex 
rel. Barrett v. Hitchcock, 241 Mo. 433, 
146 S.W. 40. 


[a] No escape from performance. 
—‘‘Neither the language nor the pur- 
pose of the section [of the constitu- 
tion] permits an escape from its per- 


formance.” Fergus v. Kinney, 333 
Ill. 4387, 164 N.E. 665, 666. 
72. Fergus v. Kinney, supra; Peo. 


v. Thompson, 155 Ill. 451, 40 N.E. 307; 
Botti v. McGovern, 97 N. J. Law 353, 
118 A. 107, 108; In re Reynolds, 202 
N. Y. 430, 96 N.E. 87. 


“The duty is a continuous one, and 
is cast in turn upon each Legislature 
succeeding that which has defaulted 
in the performance of the obligation, 
until the obligation is fulfilled; that 
is to say, if the apportionment is not 
made in the first session after the re- 
turn of the enumeration, the duty to 
make it devolves upon the Legisla- 
ture then next sitting and upon each 
following Legislature until that duty 
is performed.” Botti v. McGovern, 
supra, 


73. Fergus v. Kinney, 333 Ill. 437, 
164 N.E. 665; Fergus v. Marks, 321 
. 510, 152 N.E. 557, 560, 46 A.L.R. 
960; In re State Census, 6 S. D. 540, 
62 N.W. 129. } 


“The duty to reapportion the state 
is a specific legislative duty imposed 
by the Constitution solely upon the 
legislative department of the state, 
and it alone is responsible to the peo- 
ple for a failure to perform that 
duty.” Fergus v. Marks, supra. 


[a] Mandamus inapplicable.—The 
rule that an officer may be compelled 
by mandamus to act does not permit 
the judicial department of the state 
to compel the legislative department 
to perform any duty imposed upon it 
by law. Fergus v. Marks, 321 Ill. 510, 
152 N.B. 557, 46 A.L.R. 960. 


Time of apportionment. 
ment is usually provided so that it shall be made at 
the first or next session of the legislature after an 
the inhabitants of the state,7° and 


[§ 44 


new act takes effect,7® or until a valid new apportion- 
ment is made, in case if for any reason a valid ap- 
portionment act is not passed at the appointed 
Where representation is based upon the 
number of inhabitants exclusive of certain designat- 
ed classes, the enumeration should specify the num- 
bers of the excepted classes."* 


The time of apportion- 


74, State v. Weatherill, 125 Minn. 
336, 147 N.W. 105; Botti v. McGovern, 
118 A. 107, 97 N. J. Law 353; People 
v. Rice, 185 N. Y. 473, 31 N.E. 921, 16 
L.R.A. 836. 


75. Opinion of Justices, 157 Mass. 
595, 35 NE. 111. 


76. Atty.-Gen. v. Springwells Tp., 
143 Mich. 523, 107 N.W. 87. 


77. Ind.—Parker v. State, 133 Ind. 
17.8.0 32, NeEM S36" 33a. INGE. ails OAs 
L.R.A. 567. 


Mich.—Williams y. State Secretary, 
145 Mich. 447, 108 N.W. 749; Giddings 
v. State Secretary, 93 Mich. 1, 52 N.W. 
944, 16 L.R.A. 402. 


N. Y.—In re Dowling, 219 N. Y. 44, 
113 N.E. 545. 


S. D.—In re State Census, 6 S. D. 
540, 62 N.W. 129. 


Wash.—State v. Howell, 92 Wash. 
5407 LAPS U7T. 


[a] Two apportionment acts de- 
clared void.—Where an act of 1895 
and an act of 1891 were both declared 
void, but the act of 1885 was not be- 
fore the court, it was held that such 
act was the last expression of the 
legislature upon the subject of appor- 
tionment and under which senators 
and representatives could be chosen 
at the election in 1896. Denney v. 
State, 144 Ind. 503, 42 N.E. 929, 31 
L.R.A, 726. 


78. People v. Rice, 65 Hun 236, 20 
N.Y 2S 293 fatf 136 NS Y 4473) 30 Nee 
921, 16 L.R.A. 836]. 


[a] In Massachusetts, under the 
constitution, ratable polls of aliens 
may be included in the enumeration 
determining town representation. 
Opinion of Justices, 7 Mass. 523. 


79. Ill—Peo. v. Carlock, 198 Ill. 
150, 65 N.E. 109. 


SS a Med aoe of Justices, 35 N.E. 


Mich.—W. R. Reynolds & Co. v. 
Secretary of State, 238 Mich. 552, 213 
N.W. 707. 


Minn.—State v. Weatherill, 125 
Minn, 336, 147 N.W. 105. 
Mo.—State v. Patterson, 229 Mo. 


373, 129 S.W. 888. 


N. Y.—Peo. vy. Monroe County, 65 
Hun 263, 20 N.Y.S. 97 [rev 185 N. Y. 
473, 31 N.B.. 921, 16 LRA. 836], 


[a] Failure to act within pre 
scribed time.—A board’s neglect to fix 
legislative district boundaries within 
the time fixed by statute did not pre- 
vent action thereafter. W. R. Rey- 
nolds & Co. v. Secretary of State, 238 
Mich. 552, 213 N.W. 707. 


[b] Time when county court may 
subdivide county.—Under Const. art 
4 § 3 (St. Annot. [1906] p 178), pro- 
viding that “when any county shall 
be entitled to more than one repre- 
sentative, the county court shall sub- 
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such a provision prescribing the time of making an 
apportionment impliedly prohibits an apportionment 
at any other time; and when a valid apportionment 
has been made, no new apportionment-can be made 
until the expiration of the prescribed period;*® in 
other words, an apportionment law can be validly 
passed only once for each enumeration period.*4 
However, a valid apportionment may be made at an 
extraordinary session of the legislature,*? and two 
valid apportionment acts may be adopted within a 
less number of years than is covered by the enumer- 


ation period.®* 


Nature of act. The apportionment of a state into 


divide” the county into districts, fixes 
the time when the county court shall 
act as the time when it appears by 
jaw that a county is entitled to more 
than one representative, and the pow- 
er of the county court is dependent on 
prior legislative action, and the leg- 
islature may only act once in every 
ten years, and the subdivisions must 
be made by the county court at once 
and must remain until the next de- 
cennial period, the word “when” being 
equivalent to the words “at the time 
that.”” State v. Patterson, 229 Mo. 
373, 129 S.W. 888. 


[ec] Apportionment act passed at 
Same session as the act providing for 
an enumeration is unconstitutional. 
Peo. v. Monroe County, 65 Hun 263, 
ZOWN. Yio Ot Prev oL385UIN., -Y.obGSs 3): 
N.E. 921, 16 L.R.A. 836]. 


80. Wheeler v. Herbert, 152 - Cal. 
224, 92 P.. 353; Peo: v. Hutchinson, 
172 Ill. 486, 50 N.E. 599, 40 L.R.A. 
770; Denney v. State, 144 Ind. 503, 42 
N.H. 929, 31 L.R.A..726;. Slauson -v. 
City of Racine, 13 Wis. 398 


81. In re Senate Resolution, 12 
Colo. 187, 21 P. 481; In re House Res- 
olution, etc., 12 Colo. 186; 21 P. 480; 
Denney v. State, 144 Ind. 503, 42 N.E. 
929, 932, 31 L.R.A. 726. 


“Since the constitution thus pro- 
vides that an enumeration of the vot- 
ers of the state shall always be made 
as preliminary to the enactment of an 
apportionment, it is evident that the 
theory of the framers of the consti- 
tution was that a valid apportionment 
can be made only after the taking of 
such enumeration, and that, when 
such valid apportionment is once 
made, it should stand until after the 
making of the next enumeration.” 
Denney v. State, supra. 


[a] Where reapportionment bill 


- passed at next session after enumera- 


tion is vetoed by governor, a valid re- 
apportionment may be made at the 
second session after such enumera- 
tion. In re Senate Resolution, etc., 12 
Colo. 187, 21 P. 481; In re House Res- 
olution, etc., 12 Colo. 186, 21 P. 480. 


[b] Where first apportionment act 
is unconstitutional, a second act may 
be passed at any time during the 
enumeration period. Denney v. State, 
144 Ind. 503, 42 N.E. 929, 31 L.R.A. 
726. 


In re Reynolds, 202 N. Y. 430, 


82. 
96 N.E. 87, 416. 
[a] “First regular session.”—An 


apportionment made at an extraordi- 
nary session of the legislature in 
1907, after the court had declared in- 
valid the apportionment of 1906 based 
-on the census of 1905, was not in- 
valid, the phrase ‘first regular ses- 
sion” merely prescribing when the 
legislature is first empowered to 
make. an apportionment after a cen- 
sus. In re Reynolds, 202 N. Y. 430, 
96 N.E. 87, 416. 


STATES 


dum.*® 


[b] Apportionment made at extra 
session satisfies the requirement if 
such session is the next after the 
enumeration. Peo. v. Rice, 135 N. Y. 
478, 31 N.H. 921, 16 L.R.A. 836 [aff 65 
Hun 236, 20 N.Y.S: 293]. 


SSI Peoy veliCarlock,)) 198) 111,..5'50, 
65 N.B. 109. 
84 State v. Hitchcock, 241 Mo. 


433, 146 S.W. 40. 


[a] Redistricting of state sena- 
torial districts by the governor, secre- 
tary of state, and attorney-general, 
pursuant to Const. (1875) art 4 § 7, 
upon the failure of the general as- 
sembly to do so, is an exercise of leg- 
islative authority. State v. Hitch- 
cock, 241 Mo. 433, 146 S.W. 40. 


[b] Acts legislative in character. 
—The division of the state into politi- 
cal subdivisions and the division of 
counties into districts for the election 
of officers provided for by law are 
legislative in character and devolve 
on the legislature, and cannot be ex- 
ercised otherwise, except by grant of 
power or delegation of authority as is 
done by Const. art 4-§§ 3, 6 (St. An- 
not. [1906] p 178), imposing on the 
circuit and county courts the duty of 
dividing counties into senatorial and 
representative districts, where more 
than one is to be chosen from a coun- 
ty. State ex rel. Attorney General 
v. (Perens. 229 Mo. 364, 129 S.W. 
894. 


[ec] Befusal of governor to sign 
or proclaim statement of apportion- 
ment.—Where the constitution pro- 
vided that, upon the failure or refusal 
ef the general assembly to district 
the state for senators, such duty shall 
be performed by certain officers, as a 
miniature legislature, one of whom 
was the governor, who refused to 
sign the statement of apportionment 
agreed to by the others or proclaim 
it, it was held that such statement 
was not operative or effective. State 
vy. Hitchcock, 241 Mo. 433, 146 S.W. 
40. 


85. State ex rel. Lashly v. Becker, 
290 Mo. 560, 235 S.W. 1017. 


[a] Effect of initiative and refer- 
endum amendment.—Under Const. 
art 4 § 7, providing that if the gen- 
eral assembly shall fail or refuse to 
district the state for senators, as re- 
quired therein, it shall be the duty of 
the governor, secretary of state, and 
attorney-general, within thirty days 
after the adjournment of the general 
assembly, to perform such duty, con- 
flicts with, and is repealed by, the 
amendment of 1908 (art 4 § 57), pro- 
viding that the legislative authority 
shall be vested in a legislative as- 
sembly, but that the people reserve 
to themselves the power to initiate or 
reject: laws, etc., since it was the pur- 
pose to gather all legislative power 
or authority in one legislative forum, 
in order that it might be subject to 
the initiative and referendum. State 
ex rel. Lashly v. Becker, 290 Mo. 560, 


[§ 45] b. Unit of Representation. 
tions usually provide a method of determining the 
unit of representation as a basis for the formation 
of districts and the allotment of members.®® 
such unit or ratio the districts must be formed, each 
having, as nearly as may be, in view of the consti- 
tutional requirements, a number of voters equa! to 
the unit or ratio thus found.** 
tutions considerable importance is attached to the 
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districts is an exercise of legislative authority,’* 
over which the people may have certain supervisory 
powers under provisions as to initiative or referen- 


State constitu- 


Upon 


Under some consti- 


235 S.W. 1017. 


[b] Right to alter senatorial dis- 
tricts under initiative amendment to 
the constitution adopted in 1908, and 
the initiative and referendum act 
(Acts [1909] p 554), cannot be exer- 
cised until Const. art 4 § 7 (St. Annot. 
[1906] p 179), authorizing the legis- 
lature to apportion the state into sen- 
atorial districts, is so amended as to 
authorize the people by the initiative 
to divide the senatorial districts, and 
the people cannot by the initiative 
create senatorial districts by merely 
amending § 11, creating senatorial dis- 
tricts, since such section is a tempo- 
rary provision and is limited until ap- 
propriate provisions may be made for 
the apportionment of the state by the 
legislature. State ex rel. Halliburton 
v. Roach, 230 Mo. 408, 130 S.W. 689, 
189 AmSR 639. 


86. See constitutional provisions; 
and cases infra this note. 


[a] In absence of any expressed 
ratios, they are the number of in- 
habitants divided by the number of 
senators, and the number of inhabi- 
tants divided by the number of repre- 
sentatives. State v. Schnitger, 16 
Wyo. 479, 95 P. 698. 


[b] Ratio for apportioning sena- 
tors.— Where the constitution provid- 
ed fifty senate districts, the ratio for 
apportioning senators to be obtained 
by dividing the inhabitants of the 
state by fifty, and the senate to be 
composed of fifty members, except 
when a county having three or more 
at the time of any apportionment on 
such ratio is entitled to an additional 
senator the whole number shall be 
increased, it was held that the pur- 
pose of the exception was to prevent 
an increase in number from larger 
counties at the expense of smaller 
counties, and that the division into 
fifty-one districts was not a violation. 
In re Dowling, 219 N. Y. 44, 113 N.E. 
545. 


87. I1].—Peo. v. Sweitzer, 328 Ill. 
549, 160 N.E. 108. 


Mass.—Brophy v. Suffolk County 
Apportionment Comrs., 225 Mass. 124, 
113 N.E. 1040; Atty.-Gen. v. Suffolk 
County Apportionment Comrs., 224 
Mass. 598, 113 N.E. 581. 


Mo.—State v. Hitchcock, 241 Mo. 
433, 146 S.W. 40. 


N. Y.—In re Dowling, 
44, 113 N.E. 5465. 


Ohio.—State v. Campbell, 48 Ohio 
St. 435, 27 N.E. 884. 


[a] Tllustrations.—(1) Where the 
legal voters in a county numbered one 
hundred seventy-five thousand eight 
hundred ninety and the representa- 
tives allotted to such county num- 
bered fifty-four, the unit or ratio was 
found to be three thousand two hun- 
dred and _ (fifty-eight. Instead of 
adopting this method of determining 
the representative districts, the com- 
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integrity of counties in the formation of legislative 
districts and in assigning members, according to the 
unit of representation, or a part thereof,** the rule 
being that a county having less than a ratio may not 
' be so grouped with other counties as to have a voice 
in the election of more than one member, if it can 


be avoided.®® 


[§ 46] c. Equality of Representation. Equality of 
representation among all the voters of a state 1s a 
fundamental principle of representative govern- 
ment,®° and generally the apportionment act must 
provide for at least substantial equality of represen- 
tation to the people of the several districts, based ei- 


missioners divided Boston by adopt- 
ing as such districts the several 
wards, except that two wards were 
combined. Glaring inequalities arose 
and it was held that the apportion- 
ment was invalid. Atty.-Gen. v. Suf- 
folk County Apportionment Comrs., 
224 Mass. 598, 118 N.E. 581. (2) Un- 
der Const. (1875) art 4 § 5, requiring 
each district, on the reapportionment 
of senatorial districts, to be made as 
nearly equal in population as may be, 
and the fact that a district should 
have a population of ninety-six thou- 
sand eight hundred and sixty-two, if 
population were apportioned equally, 
the population of the city of St. Louis 
being six hundred and eighty-seven 
thousand twenty-nine, it was held 
that it was entitled to seven districts. 
State v. Hitchcock, 241 Mo. 433, 146 
S.W. 40. (3) Under Const. (1875) art 
4 § 5, providing that in redistricting 
senatorial districts they shall be 
made as nearly equal in population as 
may be, and § 9, providing that no 
county shall be divided where a dis- 
trict is composed of more than one 
county, and the fact that on an equal 
division each district would have a 
population of ninety-six thousand 
eight hundred and sixty-two, a county 
was held properly allowed three dis- 
tricts, where, on the reapportionment 
ratio, it would only be entitled to 
two districts with a surplus of eighty- 
nine thousand seven hundred and 


ninety-eight. State v. Hitchcock, su- 


pra. 

[b] Districts having more or less 
than unit of population.—‘‘Several 
districts accorded only one represen- 
tative contain more than the unit of 
population, but none of them ap- 
proaches the population which would 
entitle it to two representatives. The 
same can be said of districts whose 
population was less than the number 
of units required to entitle them to 
the number of representatives grant- 
ed them. In no instance was the de- 
ficiency equal to a unit. . In the 
few instances where the surplus or 
deficiency is considerable . - some 
special reason induced the making of 
the differences, not an intent on the 
part of the Legislature to ignore the 
constitutional requirements.” State 
Ne aa 92 Wash. 540, 159 P, 777, 


[c] Separate senatorial district.— 
Where the constitution provided that 
the ratio of representation in the sen- 
ate should be obtained by dividing the 
population by fifty-one, but that “no 
district shall contain less than four- 
fifths of the senatorial ratio,” it was 
held that there was no intention to 
require each county having a popula- 
tion in excess of four-fifths of the ra- 
tio to be designated as a separate 
senatorial district. Peo. v. Sweitzer, 
328 Ll. 549; 160 N.E. 108° 


[d] Disparity comparatively in- 
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significant.—Under Const. Amendm. 
art 21, a constitutional right of equal- 
ity of representation of a legal voter 
in a ward of a city given three repre- 
sentatives, or one for each three thou- 
sand four hundred and seventeen, 
when’the ratio for the county was 
three thousand two hundred and for- 
ty, it was held that the disparity was 
comparatively insignificant. McGlue 
vy. Essex County Comrs., 225 Mass. 59, 
113 N.E. 742. 


88. Peo. v. Thompson, 155 Ill. 451, 
40 N.E. 307; Denney v. State, 144 
Ind. 503, 42 N.H. 929, 31 L.R.A. 726; 
Ragland v. Anderson, 125:Ky. 141, 100 
S.W. 865, 30 KyL 1199, 128 AmSR 242; 
Stevens v. Martindale, 181 Mich. 199, 
148 N.W. 97; Board of Supervisors of 
County of Houghton v. Secretary of 
State, 92 Mich. 638, 52 N.W. 951, 16 
L.R.A. 432. 


[a] Indivisibility of counties.— 
“The subordination of the constitu- 
tional requirements of compactness 
of territory and equality in popula- 
tion to the indivisibility of counties 
is further established by the provi- 
sions that a county must contain one 
ratio and three-fourths before it can 
be divided, and that no district can 
be formed having less than four-fifths 
of a ratio.” Peo. v. Thompson, 155 
Ill. 451, 40 N.E. 307, 311. 


[b] Moiety of representative ra- 
tio.— Where the moiety of the repre- 
sentative ratio was fourteen thou- 
sand and fifty-one, and the constitu- 
tion provided that each county was 
entitled to a separate representative 
when it had a population equal to a 
moiety, it was held that an apportion- 
ment act was void which combined 
counties having more than a moiety 
of such ratio. Stevens v. Martindale, 
181 Mich. 199, 148 N.W. 97. 


[ec] Where county having less than 
moiety is entirely surrounded by 
counties having more than a moiety, 
a county not entitled to a representa- 
tive must be joined to a county hav- 
ing a moiety, but one entitled to a 
representative cannot be joined with 
other counties. Stevens v. Martin- 
dale, 181 Mich. 199, 148 N.W. 97. 


89. Denney v. State, 144 Ind. 503, 
42 N.E. 929, 31 L.R.A. 726; Parker 
v. State, 133 Ind. 178, 32 N.E. 836, 33 
N.E. 119, 18 L.R.A. 567. 


90. Ragland .v. Anderson, (Ky.) 
100 S.W. 865, 869; Atty.-Gen. v. Suf- 
folk County Apportionment Comrs., 
224 Mass. 598, 113 N.E. 581; State v. 
Hitchcock, 241 Mo, 4383, 146 S.W. 40; 
Sherrill v. O’Brien, 188 N. Y. 185, 81 
N.E,. 124, 117 AmSR 841. 


“Bquality of representation is a 
vital principle of democracy. In pro- 
portion as this is denied or withheld, 
the government becomes oligarchial 
or monarchical.” Ragland v. Ander- 
son, supra. 


[§§ 45-46 


ther upon the voting of the entire population or up- 
on some other fair basis, and an act not providing 
for such equality is void.®* 
with other mandates of the constitution, the legisla- 
ture is compelled to-ignore equality in population 
to some extent, its enactment will nevertheless be 
valid, because of the necessity of the case.°? 
though exact equality in apportionment cannot be 
attained, the legislature is required to approximate 
as nearly thereto as may be,°* inequalities alone, 
however, not being enough, but they must be un- 
necessary and incompatible with a reasonable effort 
to conform, to constitutional requirements to make 


But if, in complying 


Al- 


91. Idaho.—Ballentine v. Willey, 3 
Idaho 496; 31 P. 994, 95 AmSR 17. 


Ind.—Denney v. State, 144 Ind. 503, 
42 N.E. 929, 31 L.R.A. 726; Parker v. 
State, 133 Ind. 178, 32 N.E. 836, 33 
N.E. 119,.18 L.R.A. 567. See also 
State v. McCormack, 185 Ind. 302, 113 
N.E. 1001 (holding tkat an order of a 
board of commissioners promulgating 
an apportionment based on an enu- 
meration made by taking the regis- 
tration lists of the last preceding 
election was void). 


Mass.—Merrill v. Mitchell, 257 
Mass. 184, 153 N.E. 562; Donovan v. 
Suffolk County Apportionment Com’rs, 
225 Mass. 55, 113 N.E. 740, 2 A.L.R. 
1334; Atty.-Gen. v. Suffolk County 
Apportionment Comrs., 224 Mass. 598, 
113 N.E. 581. 


Mich.—Williams v. State Secretary, 
145 Mich. 447, 108 N.W. 749; Giddings 
v. State Secretary, 93 Mich. 1, 52 N.W. 
944,16 L.R.A, 402; Houghton County 
v. State Secretary, 92 Mich. 638, 52 
N.W.. 951,°16 D.R.A,. 432. 


N. Y.—Baird v. Kings County, 138 
Ne Yu 952833) IN S27 206 TR Asma dee 
Peo. Wot Riee;) 135. No Ys 473, 31 ANeEs 
921, 16 LRA. 836: 


Wash.—State v..Howell, 92 Wash. 
540,159 Par 7 7. : 


Wis.—State v. Cunningham, 83 Wis. 
90,53 N.W..35,-35 AmSR-27, 17 L.RAL 
145; State v. Cunningham, 81 Wis. 
440, 51 N.W. 724, 15 L.R.A. 561. 


[a] Inequalities shown by federal. 
census.—Although Const. art 2 § 3 
requires state senators to be elected 
from districts apportioned according 
to population, the fact that the latest 
census shows gross inequalities in 
the districts is no ground for setting 
aside the legislative apportionment, 
which, when enacted, was based up- 
on proper districts. State v. Howell, 
92 Wash. 540, 159 P. 777. 


{b] Great disproportion in the. 
number of inhabitants in the various 
districts created by Pub. Acts (1913) 
No. 336 renders that act violative of 
Const. art 5 §§ 3, 4. Stevens v. Mar- 
tindale, 181 Mich. 199, 148 N.W. 97. 


[ec] New county, when created,. 
can be given only one representative 
in the legislature, but upon reappor-. 
tionment its representation should be 
fixed upon population basis (Const. 
[1901] § 200). In re Opinions of the. 
Justices, 222 Ala. 355, 132 So. 457. 


92. Peo. v, Thompson, 155 Ill. 451, 
40 N.E. 307; State v. Howell, 92 Wash.. 
540,159 Po 77%. 


93. Peo. v, Carlock, 198 Ill. 150, 65. 
N.E, 109; Brooks v. State, 162 Ind. 
568, 70 N.E. 980; Parker v. State, 133 
Ind. 178, 32 N.E. 836, 33 N.E. 119, 18 
L.R.A. 567; Atty.-Gen. v. Suffolk 
County Apportionment Comrs., 224 
Mass. 598, 113 N.E. 581; State v. Cun-. 
ningham, 81 Wis. 440, 51 N.W. 724, 15. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ 
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void an apportionment. 


L.R.A. 561. 


94. Brophy _v. Suffolk County Ap- 
portionment Comrs., 225 Mass. 124, 
113 N.E. 1040; State v. Weatherill, 
125 Minn. 3386, 147 N.W. 105; State v. 
Howell, 92 Wash. 540, 159 P. 777. 


[a] Whus, whefe the report of the 
apportionment commissioners showed 
that the inequalities of voting power 
were not quite so great and the means 
for avoiding them not quite so clear 
as to leave fair-minded men in no 
reasonable doubt that there was a 
grave and unnecessary inequality be- 
tween districts, it was held that the 
requirements of the constitution had 
not been violated. Brophy v. Suffolk 
County Apportionment Comrs., 225 
Mass. 124, 113 N.E. 1040. 


95. Bailentine v. Willey, 3 Idaho 
496, 31 P. 994, 95 AmSR 17; Murphy 
v. Eney, 77 Md. 80, 25 A. 993; Smith 
v. Patterson, 111 Tex. 535, 242 S.W. 
749 [Lop conformed to (Civ. App.) 242 
S.W. 752]. 


96. State v. Van Duyn, 24 Neb. 
586, 39 N.W. 612. 

97. Ballentine v. Willey, 3 Idaho 
496, 31 P. 994, 95 AmSR 17; In re 


Dowling, 219 N. Y. 44, 113 N.E. 545. 
98. See cases infra this section. 


[a] Failure te name included pre- 
cincts not fatal.—Two precincts were, 
by the reapportionment act of 1913 
(L. [1913] ¢ 91), expressly placed in 
a representative district of a sena- 
torial district, and are necessarily 
within a part of that senatorial dis- 
trict, although not named in the part 
of the act defining such district. 
State v. Weatherill, 125 Minn. 336, 147 
N.W. 105. 

99. Ill—Peo. v. Carlock, 198 Ill. 
150, 65 N.E. 109; Peo. v. Thompson, 
155 Ill. 451, 40 N.E. 307. 


Ind.—Parker v. State, 133 Ind. 178, 
32 N.E. 836, 33 N.E. 119, 18 L.R.A. 567. 

Mich.—Houghton County v. State 
Secretary, 92 Mich. 638, 52 N.W. 951, 
16 L.R.A. 432. 


* Mo.—State v. Hitchcock, 241 Mo. 
433, 146 S.W. 40. 
N. Y.—Sherrill v. O’Brien, 188 N. 


Y. 185, 81 N.E. 124, 117 AmSR 841; 
Smith v. St. Lawrence County, 148 N. 
Y. 187, 42 N.E. 592; In re Baird, 142 
WwW) OY. 523; 37 °N.. 619>—Baird  v. 


‘Kings County, 138 N. Y. 95, 33 N.E. 


In re Livingston, 
Matter 
100 


Sore 0 la RA Sil; 
96 Misc. 341, 160 N.Y.S. 462; 
of Timmerman, 51 Misc. 192, 
NAYES: Dill. 


Wis.—State v. Cunningham, 83 Wis. 
90, 53 N.W. 35, 35 AmSR 27, 17 L.R.A. 
145; State v. Cunningham, 81 Wis. 
440, 51 N.W. 724, 15 L.R.A. 561. 


[a] “Senatorial districts are not 
required to be in the form of geomet- 
ric figures. Such a_ provision 
would be impractical and impossible 
to carry out. It is expressly provided 
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An apportionment act 
which fails to provide representation for the voters 
of a portion of the territory to be apportioned is un- 
constitutional where there is no previous law in force 
providing representation for the omitted territory ;°5 
but the mere omission to provide complete represen- 
tation will not invalidate the whole act where there 
is in force a former act under which the omitted por- 
tion may be allowed representation.°® 
provisions of an act apportioning the state into dis- 
tricts are dependent upon each other, or complica- 
tions may arise by setting aside the apportionment 
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the entire act.®7 


Where the 


that the districts shall be as compact 
as practicable. This permits of a 
consideration in good faith of exist- 
ing lines, topography, means of trans- 
portation, ete.” In re Dowling, 219 N. 
Y. 44, 113 N.E. 545, 549. 


[b] Integrity of county more im- 
portant than compactness.—‘‘The 
county being the most important po- 
litical division of the state, its au- 
tonomy is expressly guarded by the 
constitution in the formation of these 
legislative districts, and in import- 
ance it is placed above the require- 
ment of compactness of territory and 
equality in population.” Peo. | v. 
tee ee 155 Ill. 451, 40 N.E. 307, 


[e] Districts held improperly 
formed.—-(1) Where no explanation is 
offered for having included a single 
block by varying an otherwise 
straight line between districts, thus 
making it practically a pocket in one 
district or for the addition of six 
blocks in a vertical line at the end of 
the district, the apportionment vio- 
lates the provisions of the constitu- 
tion relating to the form of the dis- 
tricts. Moore v. Board of Aldermen, 
of City of New York, 160 N.Y.S. 471. 
(2) Where an assembly district had 
forty-seven boundaries, or faces, 
only thirteen of which represented 
lines of the senate district, and, un- 
der the constitution, each assembly 
district is required to be wholly with- 
in a senate district formed under the 
same apportionment, and it appeared 
that the district could be made truly 
compact, it was held that the action 
of the board of aldermen in appor- 
tioning the districts of which this 
was the most criticized was void. In 
re Livingston, 96 Mise. 341, 160 N.Y.S. 
462. 


[d] Convenience of access._—Where 
it is shown by maps and the location 
of car lines that, although an as- 
sembly district is contiguous, it is not 
convenient, there being no possible 
way of going by car lines from one 
section of the district to another 
without going through another as- 
sembly district, it was held that, 
where convenience can be considered 
without disregarding any other pro- 
vision, the language of the constitu- 
tion should be given effect. In re 
Livingston, 96 Misc. 341, 160 N.Y.S. 
462. 


[e] Union of noucontiguous coun- 
ties.—Under the constitution requir- 
ing that each senate district shall 
contain, as nearly as may be, an equal 
number of inhabitants, that it shall 
be as compact as practicable, and 
consist of contiguous territory, and 
that no county shall be divided in 
the formation of a district except to 
make two or more districts in the 
county, an apportionment act which 
combines into one senatorial district 
two noncontiguous counties is not in- 
valid, since one could not be combined 
with either of two other counties, and 
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of some districts, the unconstitutionality of the ap- 
portionment of some of the districts will invalidate 


[§ 47] d. Formation and Boundaries of District. 
Specific constitutional requirements as to the forma- 
tion and boundaries of legislative districts must be 
observed,°® such, for example, as that they must 
consist of compact or convenient and contiguous ter- 
ritory,®® or that they shall be bounded by county, 
precinct, town, or ward lines,! or that counties, etc., 
shall not be divided, except for the formation of two 
or more districts;? or that no block in a city inclosed 


it could not be made a senatorial dis- 
trict by itself, having only about one 
half the requisite population for a 
district. In re Reynolds, 202 N. Y. 
430, 96 N.E. 87, 416. 


[f] Gerrymander.—‘When coun- 
ties are combined to form a district 
they must not only touch each other, 
but they must be closely united ter- 
ritory, and thereby guard, as far as 
practicable, the system of represen- 
tation adopted in the state against 
the legislative evil commonly known 
as the ‘gerrymander.’”’ State v. 
Hitchcock, 241 Mo. 433, 146 S.W. 40. 


1. Ill.—Peo. v. Thompson, 155 Ill. 
451, 40 N.E. 307. 


Me.—Opinion of Justices, 18 Me. 
58. : 


Mass.—Brophy v. Suffolk County 
Apportionment Comrs., 225 Mass. 124, 
113 N.E. 1040; Atty.-Gen. v. Suffolk 
County Apportionment Comrs., 224 
Mass. 598, 113 N.E. 581; Opinion of 
Justices, 142 Mass. 601, 7 N.E. 35. 


Minn.—State v. Weatherill, 125 
Minn. 336, 147 N.W. 105. 
Wis.—State v. Stevens, 112 Wis. 


170, 88 N.W. 48; State v. Cunning- 
ham, 83 Wis. 90, 53 N.W. 35, 35 AmSR 
27, 17 L.R.A. 145; State v. Cunning- 
ham, 81 Wis. 440, 51 N.W. 724, 15 
L.R.A. 561. 


2. Williams v. State Secretary, 145 
Mich. 447, 108 N.W. 749; Houghton 
County v. State Secretary, 92 Mich. 
638, 52 N.W. 951, 16 L.R.A. 432; Peo. 
v. Westchester County, 147 N. Y. 1, 
41 N.E. 563, 30 L.R.A. 74; Baird v. 
Kings, County,)-1338- N. Y.-.95,, 33) INCE 
827, 20 L.R.A. 81. See also People v. 
New York, 89 Hun 460, 35 N.Y.S. 817 
[aff 147 N. Y. 685, 42 N.E. 726, 30 
L.R.A. 74] (holding that, in dividing 
senate districts of New York City into 
assembly districts, the board could 
not include in an assembly district 
territory annexed to the city from 
another county). 


[a] Constitutional prohibition 
against division of towms does not ap- 
ply to city wards. In re Baird, 142 N. 
Waeb23) 372 NB 6293 


[b] Word “county” in Const. (1895) 
art 3 § 3, relating to senate districts, 
means a certain portion of territory 
and not a political organization. 
People v. New York, 89 Hun 460, 35 
N.Y.S. 817 [aff 147 N. Y. 685, 42 N.E. 
726, 30 L.R.A. 74]. 


[ec] Two counties may be joined as 
one district. People v. Hill, 7 Cal. 
97; Ragland v. Anderson, 125 Ky. 141, 
ve S.W. 865, 30 KyL 1199, 128 AmSR 


{d] Joining of more than two 
counties.— Where Const. § 33 provid- 
ed for the division of the state into 
one hundred representative districts 
as nearly equal in population as may 
be without dividing any county, ex- 
cept where it includes more than one 
district, and that not more than two 
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by streets or publie ways shall be divided in the for- 
mation of assembly districts, or that the apportion- 
ment must be according to the population, or that 
the districts shall contain an equal number of in- 
habitants,* for example, that no senate district shall 
contain a greater excess in population over an ad- 
joining district in the same county than the popula- 
tion of a town or block therein adjoining such dis- 
trict,° and also, that no assembly districts shall con- 
tain a greater excess in population over an adjoining 
district in the same senate district than the popula- 
tion of a town or block therein adjoining such as- 
sembly district, and that towns or blocks which may 
be included in either of two districts shall be so 
placed as to make such districts most nearly equal 
in number of inhabitants. Constitutional provisions 


counties should be joined to form a 
district, and that no part of a county 


should be added to another to make a’ 


district, it was held that such section 
did not prevent the joining of more 
than two counties to form a district, 
if necessary to effectuate equality of 
representation. Ragland v. Anderson, 
(Ky.) 100 S.W. 865. 


[e] Aet creating new county of 
portion of existing county (1) is not 
an apportionment act and does not 
affect legislative representation or 
change the boundaries of existing 
election districts. Sabin v. Curtis, 3 
Idaho 662, 32 P.. 1130. (2) In such 
case the new county remains a por- 
tion of the district to which it pre- 
viously belonged until attached by a 
new apportionment to another dis- 


trict. Sabin v. Curtis, supra; State v. 
Van Camp, 36 Neb. 9, 91, 54 N.W. 
113; People v. Westchester County, 


147 N. Y. 1, 41 N.E. 563, 30 L.R.A. 74. 


3. In re Livingston, 96 Misc. 341, 
160 N.Y.S. 462. 


[a] Public way.—Where one of 
the boundaries between two assembly 
districts was laid along a path at the 
edge of a park which ran through the 
middle of a block, it was held that 
such path was a public way, but that 
this did not constitute a violation of 
the constitutional provision. In re 
Wa ane, 96 Misc. 341, 160 N.Y.S. 
462. 


4 Idaho.—Heitman v. Gooding, 12 
Idaho 581, 86 P. 785. 


Ill.—People v. Carlock, 198 Ill. 150, 
65 N.E. 109; People v. Thompson, 155 
Ill. 451, 40 N.E. 307. 


Ind.—Brooks v. State, 162 Ind. 568, 
70 N.E. 980; Parker v. State, 133 Ind. 
pe 32 N.E. 836, 33 N.H. 119, 18 L.R.A. 
567. 

Ky.—Ragland v. Anderson, 125 Ky. 
141, 100 S.W. 865, 30 KyL 1199, 128 
AmSR 242. 


Mich.—Williams v. State Secretary, 
145 Mich, 447, 108 N.W. 749. 


Minn.—State v. Weatherill, 
Minn. 336, 147 N.W. 105. 


N. Y.—Sherrill v. O’Brien, 188 N. Y. 
185, 81 N.E. 124, 117 AmSR 841; Smith 
vy. St. Lawrence County, 148 N. Y. 187, 
42'N.E. 592; In re Baird,'142 N. Y. 
523, 37 N.E. 619; Baird v. Kings Coun- 
ty, 138 N. Y.'95, 33 N.E. 827, 20 L.R.A. 
81; People v. Rice, 135 N. Y. 473, 31 
N.E. 921, 16 L.R.A. 886; People v. 
New York, 14 Misc. 105, 35 N.Y.S. 259; 
In re Timmerman, 51 Misc. 192, 100 
NEY?S:-57. 


Ohio.—State v. Campbell, 48 Ohio 
St. 435, 27 N.E, 884. 


Wis.—State v. Cunningham, 83 Wis. 


125 


_district, 


STATES 


90, 53 N.W. 35, 35 AmSR 27, 17 L.R.A. 
145; State v. Cunningham, 81 Wis. 
440, 51 N.W. 724, 15 L.R.A. 561. 


[a] Where senate districts cannot 
be evenly divided.—Where there were 
eight senate districts and twenty- 
three assembly districts in a county, 
and one senate district could contain 
but two assembly districts, it must be 
presumed that a board laying out but 
two assembly districts in a senate 
while in other senate dis- 
tricts in the county there were three 
assembly districts, complied with the 
constitution, it not appearing that the 
senate district was not the least 
populous. Moore v. Board of Alder- 
peed of City of New York, 160 N.Y.S. 


5. Sherrill, ve*O7Briens 888 GN. 
185, 81 N.E. 124, 117 AmSR 841. 


{a] Provision mandatory.—This 
provision is mandatory, and it has 
been declared that, assuming with- 
out deciding that the difference in the 
number of inhabitants between dis- 
tricts might be so trivial and techni- 
cal that it should be overlooked and 
the apportionment upheld, if the con- 
stitutional provision is plainly vio- 
lated the apportionment cannot be 
sustained. In re Dowling, 219 N. Y. 
44, 113 N.E. 545. 


6. In re Livingston, 96 Misc. 341, 
160 N.Y.S. 462; Moore v. Board of 
Aldermen of City of New York, 160 
N.Y.S. 471. 


[a] Towns on dividing line be- 
tween two districts.—Where two 
towns were on the dividing line be- 
tween districts and were placed in 
separate districts, and there was a 
difference in population between the 
two districts of seven hundred and 
sixteen, but if the towns had been 
reversed as to districts the difference 
would have been reduced to one hun- 
dred and forty-four, it was held that 
the towns could be placed so as not to 
disturb their natural business and po- 
litical affiliations and comveniences of 
communication with cities in which 
political conventions were held. Peo. 


v. Board of Suprs., 148 N. Y. 187, 42 
N.E, 592. 
[b] Trivial variation.—Where ad- 


joining assembly districts, as appor- 
tioned, contained each over sixty thou- 
sand population, that one contained 
twelve more inhabitants than the 
other, and that there was a small 
block containing six inhabitants on 
the dividing line between the two 
which was included in the larger, but 
which could have been put in the 
smaller, was immaterial. In re Liv- 
ingston, 96 Misc. 341, 160 N.Y.S. 462. 


[ec] Variation held not trivial._— 


[§§ 47-48 


relating to the formation of senate and representa- 
tive, or assembly, districts are often very similar, 
and the territory of both may be the same.* 


[§ 48] e. Change or Alteration of Districts—(1) 
In General. Except’as restrained by the state con- 
stitution, the legislature has power to change the 
boundaries of election districts,? and until the legis- 
lature has acted with reference to the alteration of 
districts, there can be no action by other bodies.*® 
But the constitutions commonly prohibit the legis-— 
lature, after having made a valid apportionment, 
from making a new apportionment during the ap- 
portionment period, the apportionment once made 
being required to remain unaltered until another 
enumeration,!! and this prohibition may be implied 


senate district contained*respective- 
ly ninety thousand four hundred and 
eighty-one and eighty-nine thousand 
six hundred and fifty-six inhabitants, 
the difference being greater than the 
number of inhabitants in any block 
on the dividing line between them, 
the apportionment was invalid. 
Moore v. Board of Aldermen of City 
of New York, 160 N.Y.S. 471. 


7. See constitutional provisions. 


8. Peo. v. Thompson, 155 Ill. 451, 
40 N.E. 307. 


9. Peo. v. Bradley, 36 Mich. 447. 


10. State v. Patterson, 229 Mo. 
373, 129 S.W. 888. 


[a]  Tllustration.—W here Const. 
art 4 § 9 [St. Annot. (1906) p 179] 
provided that senatorial and repre- 
sentative districts may be altered 
from time to time as public conveni- 
ence may require, etc., when consid- 
ered in the light of its history, and in 
connection with the other provisions 
of the article relating to apportion- 
ment and the ratio of' representation 
ascertained by the last federal cen- 
sus, does not confer power on the 
county court to divide a county into 
representative districts, as author- 
ized by § 38, but is a reservation of 
legislative. power, under which the 
legislature may provide for the alter- 
ation of legislative districts once es- 
tablished under § 3, and may provide 
a means of determining how the dis- 
tricts ascertained under § 3 shall be 
changed, but until a law has been 
passed prescribing a course of proce- 
dure for the rearrangement of repre- 
sentative districts between decennial 
periods, the county court cannot ex- 
ercise the power conferred by § 3, so 
that the act of the court, dividing a 
county into districts, ten years after 
passage of a statute designating the 
number of representatives and re- 
quiring the county court to immedi- 
ately divide the county into districts, 
is void. State v. Patterson, 229 Mo. 
373, 129 S.W. 888. 


ll. Cal.—Dowell v. 
Cal. 144, 248 P. 511. 


Ky.—Mullen v. McDonald, 101 Ky. 
87, 39 S.W. 698, 19 KyL 224, 


Me.—Opinion of Justices, 
587. 


oe eg et of Justices, 6 Cush. 


McLees, 199 


33 Me. 


Mich.—Atty.-Gen. v. Springwells 
Tp. Bd., 143 Mich. 523, 107 N.W. 87; 
Bay County v. Bullock, 51 Mich. 544, 
16 N.W. 896; People v. Bradley, 36 
ys 447; People v. Holihan, 29 Mich, 


N. J.—Gardner v. Newark, 40 N, 


Where two assembly districts in al J. Law 297. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


x 


ee eS 
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—— 


§§ 48-50] 


as well as express.1? 


_[§ 49] (2) Change of Boundaries of Counties and 
The prohibition above mentioned does not, 
however, prevent the change of boundaries of coun- 
ties or towns,'® provided the integrity of duly con- 
stituted districts is preserved;!* and the legislature 


Towns. 


cannot, by the incorporation or 


towns, affect the boundaries of the districts as ap- 


portioned.1® 


[§ 50] f. Judicial Review and Control of Appor- 
An apportionment act which contravenes 


tionment. 


N. Y.—Kinne v. Syracuse, 2 Abb. 
ahi 534, 3 Keyes 110 [aff 30 Barb. 


Pa.—Forty-sixth State Senatorial 
District Election, 3 Pa. Dist. & Co. 27. 


[a] Legislature cannot repeal val- 
id apportionment law during the enu- 
meration period at which it was 
passed. Denney vy. State, 144 Ind. 
503, 42 N.E. 929, 31 L.R.A. 726. 


12. Denney v. State, supra; 
son v. Racine, 13 Wis. 398. 


13. Ark.—Pulaski County v. Saline 
County Judge, 37 Ark. 339. 


Cal.—Wheeler v. Herbert, 152 Cal. 
PH ah Wag) BRE NNO 


peossmney pion of Justices, 6 Cush. 


Slau- 


Mich.—Bay County v. Bullock, 51 
Mich. 544, 16 N.W. 896. 


Mont.—State v. Cooney, 
355, 225-P. 1007. 


N. Y.—Peo. v. Westchester County, 
147 N. Y. 1, 41 N.E. 563, 30 L.R.A. 74; 
Rumsey v. Peo., 19 N. Y. 41. 


[a] Statement of rnle.—A change 
of boundaries, or the formation of 
new counties at a time when the leg- 
islative districts cannot be changed, 
is valid for all other purposes, but the 
legislative districts are unaffected 
thereby, and remain the same until 
the next general apportionment, and 
have the right to their representation 
in the legislature the same as before 
the changes were made. Wheeler v. 
Herbert, 152 Cal. 224, 92 P. 353. 


[b] Effect of formation of new 
county or change of boundaries.— 
“When a new county is formed, ora 
change made in the boundaries, there 
must be, temporarily, a part of two 
counties embraced in one legislative 
district. . If the change is made 
[in the boundary line between two 
counties] as the act provides, the old 
senatorial and assembly districts will 
remain with the same boundaries as 
before.”” Wheeler v. Herbert, 152 Cal. 
2245.92 BP. 353; 359. 


[ec] Change of county boundary 
line not change of district lines.— 
Where Const. art 4 § 6 provided for 
the division of the state into legisla- 
tive districts according to popula- 
tion, as determined by the census, and 
declared in forming such _ districts 


70 Mont. 


‘that no county or city and county 


shall be divided unless it contain suf- 
ficient population within itself to 
form two or more districts, nor that 
a county should be united with an- 
other in forming a district, it was 
held that an. act providing for the 
change of boundary between two 
counties in different districts was not 
invalid. Wheeler v. Herbert, 152 Cal. 
224, 92 P. 353. 

14. Mass.—Stone v. Charleston, 
4114 Mass. 214; Opinion of Justices, 60 
Mass. 578. 

Mich.—Smith v. Saginaw, 81 Mich. 
123, 45 N.W. 964. 
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the constitutional requirements is void,!* and the 


enlargement of 


courts have jurisdiction to pass upon the validity of 
apportionment acts and may set aside an unconsti- 
tutional aet as an abuse of legislative diseretion,!? 
and, in determining whether the legislature has abus- 
ed its discretion, will take into account all the cir- 
cumstances of the case.1* 
ed with considerable discretion in making apportion- 
ments, and its action is not subject to control or re- 


But the legislature is vest- 


view by the courts unless such discretion is plainly 


N. Y.—Peo. v. Westchester Coun- 
ty, 447 N. Y. 1, 41 N.E. 563, 30 L.R.A. 
74. But see Lanning v. Carpenter, 
20 N. Y. 447 (holding that the crea- 
tion of a new county out of parts of 
three existing counties during the 
year before the enumeration was not 
a constitutional exercise of legisla- 
tive power). 


N. C.—Commissioners v. Ballard, 
69 Ne ©? 18: 


Va.—Wade v. Richmond, 18 Gratt. 
(59 Va.) 608. 


Wis.—State v. Stevens, 
170, 88 N.W. 48. 


“In a new and growing state, cases 
must often arise where it is for the 
interest of the people that territory 
lying in different representative dis- 
tricts should, for the purpose of lo- 
cal self-government, be gomprised in 
one municipality. The consti- 
tutional provisions are fully satisfied 
when the legislative districts are pre- 
served intact, and the territories unit- 
ed for municipal purposes only, pre- 
serving to the electors the necessary 
provisions for electing their represen- 
tatives.” Smith v. Saginaw, 81 Mich. 
123, 45 N.W. 964, 967. 


[a] Change of city boundaries.— 
Where the constitution provided that 
“each apportionment and the division 
into representative districts by any 
board of supervisors shall remain un- 
altered until the return of another 
enumeration,” it was held that a law 
transferring electors from one dis- 
trict to another by a change of city 
boundaries prior to the proper time 
for rearrangement of districts was an 
unauthorized alteration within the 
constitutional inhibition. Peo. .v. 
Holihan, 29 Mich. 116. 


[b] No provision in act for main- 
taining integrity.—Where an act of 
the legislature to have territory of a 
township annexed to a city failed to 
provide expressly for the- preserva- 
tion of the integrity of the represen- 
tative district of which the territory 
proposed to be annexed was a part, it 
was held that such provision could be 


112 Wis. 


implied. Oakman v. Hosmer, (Mich.) 
152 N.W. 89. 
[c] Division. and annexation in- 


termédiate apportionments.—W here 
the legislature two years after the 
time specified in the constitution au- 
thorized the board of Supervisors to 
divide the county into representative 
districts prior to a certain date, but 
the board did not do so before adopt- 
ing a resolution annexing certain ter- 
ritory and deferred such action until 
some time thereafter, leaving the an- 
nexed territory in the district where 
it was before annexation, it was held 
unnecessary for the board to provide 
for the preservation of the districts. 
Reynolds v. Sec’y of State, 238 Mich. 
552, 213 N.W. 707. 


15. Dowell v. Mclees, 199 Cal. 144, 
248 P, 511, 512; Opinion of Justices, 
33 Me. 587; Kinne v. Syracuse, 2 Abb. 
Dec. (N. Y.) 534, 8 Keyes 110. 


and grossly abused,*® and an apportionment will not 
be declared invalid except for serious defects there- 


“In section 9 of the Annexation Act 
‘ the Legislature was at pains 
to provide that ‘nothing in this act 
contained shall alter or affect the 
boundaries of any senatorial or as- 
sembly district.’ . The  Consol- 
idation Act . . contains no simi- 
lar provision, but such would be the 
law, even in the absence of a legisla- 
tive declaration to that effect.” Dow- 
ell v. McLees, supra. 


[a] Boundaries of assembly dis- 
trict formed within municipality 
were not changed by consolidation of 
municipalities under statute, or by 
annexation of unincornorated terri- 
tory to municipality under statute. 
vowel v. McLees, 199 Cal. 144; 248 P. 


16. See supra § 44. 
17. See Constitutional Law § 383. 
18. Peo. v. Rice, 185 N. Y. 478, 31 


N.E, 921, 16 L.R.A. 836. 


[a] Effect given to legislative in- 
tent.— Where an act (Acts 37th Leg. 
2a Called Sess. [1921] ec 6 [Ver- 
non’s Civ. St. Suppl. Annot. (1922) 
arts. 26; 27)), redistricting the 
state into representative districts, 
did not mention a county as being 
included in any district, and it was 
contended that the statute there- | 
fore disfranchises citizens of such 
eounty in violation of Const. art 1 § 
19, and art 3 §§ 26-28, and art 6 §§ 1, 
2, it was held not to be void, it ap- 
pearing that it was the legislative in- 
tent to place such county in the 120th 
district, the county therefore consti- 
tuting a part of such district. Smith 
v. Patterson, 111 Tex. 535, 242 S.W. 
749 [op conformed to (Civ. App.) 242 
S.W. 752). 


19. Kan.—Prouty v. Stover, 11 
Kan. 183. 


Minn.—State v. Weatherill, 
Minn. 336, 147 N.W. 105. 


N. Y.—Peo. v. Rice, 135 N. Y. 473, 
31 N.E. 921, 16 L.R.A. 836; Matter of 
Baird, 65 Hun 624, 66 Hun 335, 20 
N.Y.S. 470 [rev on other grounds 138 
Net 79d) SOLON oats) 20) TLR Age Sills 


Ohio.—State v. Campbell, 48 Ohio 
St. 435, 27 N.B. 884; State v. Dudley, 
1 Ohio St. 437. 


Tex.—Smith v. Patterson, 111 Tex. 
535, 242 S.W. 749. 


[a] Courts have no concern with 
motives.—Where a board of aldermen 
apportioning assembly districts did 
not do all the preliminary work in- 
volved in making the apportionment, 
it is immaterial, if it enacted the ap- 
portionment, the courts having no 
concern with motives of legislative 
enactment. In re Livingston, 96 Misc. 
341, 160 N.Y.S. 462. 


[b] Retroactive permission.—A 
statute authorizing a proceeding by 
citizens to test-the validity of a legis- 
lative apportionment cannot be re- 
troactive so as to render erroneous a 
prior decision dismissing a proceed- 
ing on the ground of want of juris- 
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in,2° and the apportionment stands unless unmis- 
takably and palpably contrary to the requirements of 
the constitution,?! and an apportionment will not be 
declared invalid when there is no prior valid ap- 


portionment to fall back to.?? 


Laches. One objecting to the constitutionality of 
an apportionment must be diligent in seeking a re- 
view thereof or it will be denied on the ground of 
laches,?* even if the act of apportionment discloses 
a willful disregard of constitutional provisions.?* 


[§ 51] 4. Members—a. In General. Members of 


diction. In re Reynolds, 202 N. Y. 
430, 96 N.E, 87, 416. 


20. Peo. v. Carlock, 198 Ill. 150, 
65 N.E..109; In re Whitney, 142 N. Y. 
531, 37 N.E. 621; Baird v. Kings Coun- 
ty,-138 N. Y. 95, 33 N.E. 827, 20 L.R.A. 
81; State v. Cunningham, 81 Wis. 440, 
51 N.W. 724, 15 L.R.A, 561. =, 


21. McGlue vy. Essex County 
Com’rs, 225 Mass. 59, 113 N.E. 742. 


22. State v. Schnitger, 16 Wyo. 
479, 95 P. 698. 


23. See cases infra this note. 


“There are few things in the world 
in which stability and order are more 
requisite than in government. It 
could not have been the constitutional 
intent that at any time during the de- 
cennial period for which an appor- 
tionment is to continue—even up to 
the last moment—it should be subject 
to attack.” In re Reynolds, 202 N. 
Y. 430, 96 N.E. 87, 88. 


[a] After apportionment act has 
been accepted and acted on for years 
without its validity being questioned, 
the court will not declare it void for 
inequality. Adams v. Bosworth, 126 
Ky. 61, 102 S.W. 861, 31 KyL 518, 10 
L.R.A.N.S. 1184; Ragland v. Ander- 
son, 125 Ky. 141, 100 S.W. 865, 30 KyL 
1199, 128 AmSR 242. 


[b] Four years after apportion- 
ment.—Where a eonstitutional pro- 
vision requires any court, before 
which the validity of a legislative ap- 
portionment, directed to be made 
every ten years, is involved, to give 
precedence thereto over all other cas- 
es, etc., a petition by citizens filed in 
November, 1910, to contest the valid- 
ity of the legislative apportionment 
act of 1907 (L. [1907] c 727), under 
which the general elections of 1907, 
1908, 1909, and 1910 have been held, is 
properly dismissed on the ground of 
laches. In re Reynolds, 202 N. Y. 
430, 96 N.E. 87, 416. 


[c] Act unquestioned for more 
than fifteen years.—Where an appor- 
tionment act, stood unquestioned for 
more than fifteen years, seven legis- 
Jatures were elected under it, and 
laws were passed which so far af- 
fected the rights of electors that a re- 
turn to the districts marked out by 
the constitution would result in con- 
fusion, it was held that it was too 
late to raise objections. State v. 
Howell, 92 Wash. 540, 159 P. 777. 


[d] Division unchallenged for 
twenty years.—Where the division of 
the state into senatorial districts 
stood unchallenged for more than 
twenty years, it was too late to ques- 
tion its validity. State ex rel. Lash- 
ly v. Becker, 290 Mo. 560, 235 S.w. 
1017. 


24. State v. Howell, 92 Wash. 540, 
alse Syne 


25. In re Anderson, 164 Wis. 1, 159 
N.W. 559; Dillman v. State, 20 Wyo. 
404, 125 P. 318. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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26. See constitutional provisions; 
and cases infra this note. \ 


[a] Holder of certificate consid- 
ered elected.—Where a member of 
the legislature was the holder. of a 
certificate of election emanating from 
the canvassing board as provided in 
the ordinance promulgated by the 
constitutional convention, it was held 
that, in the absence of a determina- 
tion by the legislature, such member 
would be regarded by the court as 
duly elected. State v. Kenney, 9 
Mont, 323, -23 P: 733. 


[b] Failure to elect.—Under Const. 
art 8 § 1, providing that senators and 
representatives shall hold office “un- 
til others are legally chosen and duly 
qualified to fill their places,” a failure 
to elect within seven days from the 
first town meeting (Const. art 8 § 5) 
does not create a vacancy within Pub. 
St. c 10 § 27, when there is an incum-* 
bent to continue to hold the office. 
State v. Perry, 18 R. 1. 276, 27 A. 606. 


[ec] De facto member.—An ap- 
pointee to a vacancy in the house of 
representatives, under Const. art 3 § 
29, art 5 § 45, and Rev. Codes § 420, 
is at most a de facto officer. State v. 
Hart, 56-Mont. 578, 185 “Pa 7 69.7 
A.L.R. 1678. 


[d] Pilling vacancy.—(1) The pro- 
visions of the constitution being de- 
clared mandatory by Const. art 3 § 
29, and art 5 § 45, providing that, 
when vacancies occur in either house 
of the legislature, the governor shall 
issue writ of election to fill it, Rev. 
Codes § 420, providing that when an 
office becomes vacant, and no mode is 
provided by law for filling the va- 
cancy, the governor must fill it by ap- 
pointment, has no application to a va- 
cancy in the house of representatives, 
although occurring during a session 
of the legislature. State v. Hart, 56 
Mont. 571, 185 P. 769, 7 A.L.R. 1678. 
(2) Where a senator-elect died be- 
fore the meeting of the body to which 
deceased was elected a member, the 
town clerk has, under a statute au- 
thorizing him to call an election to 
fill the vacancy unless a special elec- 
tion shall be ordered by the house in 
which the vacancy occurs, the right 
and duty to call a new election, unless 
the death happen during the session, 
when it may be called by the house in 
which the vacancy occurs. In re 
North Smithfield Election, 18 R. I. 
817,27 A. 597. 


27. State v. Francis, 26 Kan. 724. 
See also State v. Tomlinson, 20 Kan. 
692 (holding that the court has no 
jurisdiction to inquire by quo war- 
ranto, or otherwise, as to the right of 
a member to his seat, whether the 
house admits a greater number as 
members than allowed by the consti- 
tution or not). 


[a]. Increase beyond maximum 
fixed by constitution.—The number of 
senators and representatives can be 
increased beyond the maximum num- 
ber fixed by the constitution only by 


. 


— [8§ 50-52. 


the legislature are state officers,?> and their election 
is generally regulated by the constitutions of the 
states,?® which usually prescribe the maximum and 
minimum number of members of the legislature, leav- 
ing the precise number, within the prescribed limits, 
to be fixed by the legislature.?™ 


[§ 52] b. Eligibility and Qualification. 
tional provisions as to the eligibility of members of 
the legislature must be complied with,?® as, for ex- 
ample, as to their age, citizenship, and residence,?® 
or as to their not being holders of other offices.*° 


Constitu- 


‘the creation of new counties (Const. 
[1901] §§ 50, 197-199). In re Opin- 
ions of the Justices, 222 Ala. 355, 132 
So. 457. 


[b] Colorado constitution fixes the 
number of state senators at thirty- 
five. Mills v. Newell, 30 Colo. 377, 70 
P. 405. 


28. See cases infra this note; 
notes 29, 30. 


[a] Legislature cannot require ad- 
ditional qualifications in conflict with 
those prescribed by the constitution. 
People v. Chicago Election Com’rs, 
221 Ill. 9, 77 N.E. 321. 


{[b] Passage of statute increasing 
salary of members of house does not 
disqualify members of the hotse of 
representatives from being eligible as 
candidates toe succeed themselves. 
State v. Scott, 105 Minn, 513, 117 N.W. 
1044, 


29. 
sig Pe 102: 
Com’rs, 221 Ill. 9, 77 N.E. 321; 
ion of Justices, 122 Mass. 594. 


“These provisions . . . would 
seem to relate as much to eligibility, 
or even more to that question, than 
to the question of qualification.” 
Rainey v. Taylor, 166 Ga. 476, 143 S.E. 
383, 384. 


[a] “Inhabitant.”—In view of: 
Const. pt 2 art 26, providing for a bi- 
ennial election of a senator from each 
district by the qualified inhabitants 
thereof, and art 27 fixing the qualifi- 
cations of the electors, each using the: 
word “inhabitant” to describe the 
qualifications of voters, and a like use 
of the word in the three articles suc-' 
ceeding art 28, providing that no per-, 
son shall be elected senator who shall, 
not have been an inhabitant of the’ 
state for seven years immediately, 
preceding the election, the word “in-: 
habitant” as used in the latter article 
must be construed as intended as a. 
designation of citizenship, and one’ 
who thas been a resident of the state. 
for more than seven years last past, 
but who was not naturalized until 
1920 and was nominated at the pri< 
mary election held in 1922, was in« 
eligible to the election of senator, 
ee v. Young, 80 N. H. 447, 119 


30. See cases infra this note. 


[a] Offices held not incompatible. 
—(1) Justices of the inferior courts 
are eligible to legislative appoint- 
ments, and, if elected, they may elect 
which to perform. In the Matter of 
the Presentments of the Grand Jury, 
J. M. Charlt. (Ga.) 149. (2) The of- 
fice of member of assembly is not in- 
compatible with that of deputy clerk 
of the court of special sessions of a 
city and_county, and prior to the pas-} 
sage of L. (1873) § 114 ¢ 335, the ac-| 
ceptance of the former office by an in-' 
cumbent of the latter did not, ipso 
facto, vacate the latter. People v. 
Green, 58 N. Y. 295. (3) “An office of 


and 


Peo. v. Markham, 96 Cal. 262, 
Peo. v. Chicago Election 
Opin- 


ba: 


§§ 52-53] 


Oath of office. 


tion. 


Before entering upon thelr office 
members are required to take the oath of office.?+ 
[§ 53] c. Determination of Election and Qualifica- 
Under constitutional provisions to the effect 
that each house shall have power to judge of the 


STATES 


qualifications and elections of its members,3? each 


the state,” under Const. art 4 § 9, 
prohibits senators and representa- 
tives from holding any other office 
under the state or federal govern- 
ment, except postmaster, but does not 
include legislative offices. State v. 
Scott, 105 Minn. 513, 117 N.W. 1044. 
(4) An assistant clerk of a district 
court does not lose ‘his office as such 
by being elected a member of the as- 
sembly. Peo. v. Murray, 73 N. Y. 535. 
(5) A member of the legislature may 
be a town clerk. Com. v. Murphy, 25 
Pas, Cor 63,0. 


[b] Offices held incompatible.— 
(1) A park commissioner is a city of- 
ficer within the meaning of Const. art 
3 § 8, providing that no person shall 
be eligible to the legislature who is 
an officer under any city government. 
People v. State Board of Canvassers, 
ZO ON Yocs 002229) NB 3455-4 RAS 
646. (2) Under Const. art 8, provid- 
ing “no judge of any court . . 
shall at the same time e have 
a seat in the Senate or House, ”” a spe- 
cial justice of a police court legally 
vacates his judicial office by accept- 
ing a seat in the house. Com. v. 
Hawkes, 123 Mass. 525. (38) Under 
Const. art 3 § 4 par 7, prohibiting per- 
sons holding offices, except justices 
of the peace and officers of the mili- 
tia, from holding a seat in either 
‘shouse, member of the board of educa- 
tion of a county was ineligible to 
membership in the assembly, but 
such ineligibility did not have the ef- 
fect of ousting him from the first of- 
fice. McWilliams vy. Neal, 130 Ga. 
733, 61 S.E. 721, 14 AnnCas 626. (4) 
Where a member of the legislature 
resigned and such resignation: was 
accepted on the day previous to his 
receipt of the majority of votes cast 
for sheriff by the grand committee, 
his attempted election by the grand 
committee was invalid, under Const. 
Amendm. art 16 and Gen. L. (1909) ¢ 
282 § 1. Opinion to the Governor, 41 
R. 1. 79, 102 A. 802. 


[ec] Membership in committee ap- 
pointed by legislature is not office, 
within the meaning of the constitu- 
tional prohibition, but rather a spe- 
cial appointment to perform a partic- 
ular act of service. Branham v. 
Lange, 16 Ind. 497. 


[d] Acceptance of incompatible 
office of sheriff does not vacate the 
office of a member of the assembly, 
but furnishes a ground to compel him 
to elect which he will retain. Scott 
v. Strobach, 49 Ala. 477. 


81. See constitutional provisions; 
and cases infra this note. 


[a] How administered.—The qual- 
ifying oaths to members of the leg- 
islature may be administered in any 
numbers, in the presence of the gov- 
ernor and council. Opinion of Jus- 
tices, 70 Me. 570. 


[b] Provision of United States 
constitution requiring members of the 
state legislatures to take the oath to 
support the federal constitution is 
mandatory. Thomas v. Taylor, 42 
Miss. 651, 2 AmR 625 [aff 2 Wall. (U. 
S.) 479, 22 L. Ed. 789]. 


32. See constitutional provisions. 


33. Ark.—yYoung v. Boles, 92 Ark. 
242, 122 S.W. 496. 

Cal.—Allen v. Lelande, 164 Cal. 56, 
127 P. 643. 


Colo.—Mills v. Newell, 30 Colo. 377, 
70 P. 405; Hughes y. Felton, 11 Colo. 
489, 19 PB. 444. 


Ga.—Rainey vy. Taylor, 166 Ga. 476, 
143 S.E. 383. 


Kan.—State vy. Tomlinson, 20 Kan. 
2. 


La.—State v. Judges Civ. Dist. Ct., 
40 La. Ann. 598, 4 So. 482. 


Md. Sanne v. Ashburn, 122 Md. ge 
89 A. 410. 


Ne tae Seah v. Seventh Sena- 
torial Dist. Bd. of Canvassers, 155 
Mich. 44, 118 N.W. 584; Wheeler v. 
Manistee County Bd. of Canvassers, 
94 ‘Mich. 448, 538 N.W. 914; Atty.-Gen. 
Vv. Menominee County, 89 Mich. 552, 51 
N.W. 4838; People v. Mahaney, 13 
Mich. 481. 


Minn.—State v. Peers, 33 Minn. 81, 
21 N.W. 860. 


Mont.—State v. Porter, 55 Mont. 
471, 178 P. 832; oe v. Cutts, 53 
Mont. 300, 163 P. 470 


N. H.—Bingham y. Jewett, 66 N. 
Ee 382529 Azp694-. 


N. Y.—Sherrill v. O’Brien, 188 N. 
Y. 185, 81 N.E. 124, 117 AmSR 841. 


Pa.—In re Nineteenth Ward Elec- 
tion, 1 WklyNC 114. 


R. I.—Petition of Knowles, 25 R. I. 
522, 57 A. 303; Corbett v. Naylor, 25 
I. 520, 57 A. 3038. 


Wyo.—State v. Schnitger, 16 Wyo. 
479, 95 P. 698. 


[a] Rule applied.—(1) The court 
will not entertain a proceeding to de- 
termine right to his seat of one whom 
the house of representatives has seat- 
ed, as its decision would be of an ab- 
stract question, the house being, un- 
der Const. art. 5 § 9, the ultimate 
judge of membership. State v. Cutts, 
53 Mont. 300, 168 P. 470. (2) A su- 
perior court judge cannot, in quo war- 
ranto, hold a member of the assembly 
elected and Sworn aS a member to be 
ineligible or disqualified (Const. art 3 
§ 6 par 1, and § 7 par 1). -Rainey'v. 
Taylor, 166 Ga. 476, 143 S.E. 383. (3) 
The court is not authorized to order 
or advise the clerk of the house as 
to whose name shall be placed upon 
the roll of members. Bingham v. 
Jewett, 66 N. H. 382, 29 A. 694. (4) 
Since the legislature has exclusive 
power to judge the title of its mem- 
bers to a seat, members elected under 
an unconstitutional apportionment 
act, when received, become de jure 
members. Sherrill v. O’Brien, 188 N. 
Y. 185, 81 N.E. 124, 117 AmSR 841. 
(5) Where a legislature is elected un- 
der an inequitable apportionment act, 
the court cannot inquire into the 
qualifications or right of anyone to 
his seat. State v. Schnitger, 16 Wyo. 
479, 95 PB. 698. (6) Where rival can- 
didates contested an election and a 
recount was awarded in part, and be- 
fore an appeal was taken the senate 
duly declared that the candidate re- 
ceiving the certificate of election was 
entitled to retain his seat, it was held 
that the appeal should be dismissed. 
Young y. Boles, 92 Ark. 242, 122 S.W. 
496. €7) Under Const. art. 4 § 7, the 
courts will not determine whether one 
nominated for tthe assembly is ineligi- 
ble by reason of nonresidence. Al- 
Jen v. Lelande, 164 Cal. 56, 127 P. 643. 
(8) A resolution of the house of rep- 
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branch of a state legislature has the sole power to 
judge of the election and qualification of its own 
members? and may take such proof** and incur 
such expenses as may be reasonably necessary*® for 
it to decide a contest of office. 


The decision of the 


resentatives is sufficient evidence of 
determination that relator is a de jure 
member, entitled to compensation 
which attaches to the office, until 
such time aS the house may deter- 
mine otherwise. State y. Porter, 55 
Mont. 471, 178 P. 832. 


[b] Determination as to vacancy. 
—(1) Under Const. art. 3 § 19 it was 
held that until the senate decides that 
a vacancy exists by reason of the dis- 
qualification of a member, the courts 
cannot so declare and order an elec- 
tion to fill the vacancy. Covington 
v. Buffett, 90 Md. 569, 45 A. 204, 47 
L.R:A. 622. (2) Where, under Const. 
art 5 § 10, each house was made the 
judge of the election and qualification 
of its members, although the consti- 
tutional limit of senators would be 
exceeded by one if a senator were 
elected from each district under the 
apportionment act, neither the secre- 
tary of state nor the court had power 
to determine whether a vacancy ex- 
isted in such district, but it was the 
duty of the secretary to receive the 
certificate of nomination. Mills v. 
Newell, 30 Colo. 377, 70 P. 405. 


[ec] Bight to certificate of election. 
—(1) While the court cannot deter- 
mine the right of a party to hold a 
seat in the legislature, it can deter- 
mine his right to a certificate of elec- 
tion. O’Ferrall v. Colby, 2 Minn. 148. 
(2) Where a person was disqualified. 
under the constitution from election 
as a senator, it was held that the 
court would not compel a board of 
convassers to, give a certificate of his 
election. People v. State Bd. of Can- 
vassers, 129 N. Y. 360, 29 N.E. 345, 14 
L.R.A. 646. (3) On petition to have 
the certificate of election given to the 
party having next to the highest num- 
ber of votes, for want of qualifica- 
tion of the party returned, it was 
held that the court of common pleas 
had no jurisdiction. In re Nineteenth 
Ward Election, 1 WklyNC (Pa.) 114. 
(4) Where the early constitution pro- 
vided that ‘‘each house shall judge of 
the qualifications of its members,” 
and the later one (Const [1874] art 
2 § 9) provided “each house shall 
judge of the election and: qualifica- 
tions of its members,” it was held 
that the act of May 19, 1874 did not 
authorize a review of the action of 
the common pleas court deciding 
which candidate was entitled to the 
certificate of election. In re Contest- 
ed Election of Senator, TAT Pas zie one 
A. 341. 


34. See cases infra this note. 


[a] Either house has power to 
compel witnesses to attend and tes- 
tify before it or one of its commit- 
tees in an election contest properly 
pending before it. In re Gunn, 50 
Ae 155, 32° PB. 470, 948, 9°19 R.A: 
DOs 


35. Mercer v. Coleman, 
797, 14 S.W.(2d) 144. 


[a] Bhus (1) the house could ap- 
propriate sums for legal services by 
attorneys of parties to an election 
contest to be paid as contingent ex- 
pense (Mercer v. Coleman, 227 Ky. 
797, 14 S.W.(2d) 144), (2) and a stat- 
ute relating to costs in an election 
contest must be read in the light of 
the practice of the house of making 
an appropriation for the expenses of 
a ee (Mercer v. Coleman, su- 
pra). 


227 Ky. 


+ 
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legislature is conclusive upon the courts,** and its 
upon membership continues 
The courts have no jurisdic- 
tion as to the contest of a legislative election except 
to the extent that such jurisdiction is specifically 
Moreover, a statutory provision which 
undertakes to impose upon the courts the duty of 
simple inquiry into corrupt practices in connection 
with the election of members has been held invalid,*® 
notwithstanding such a provision has been approved 
at a general election under the initiative power re- 


authority to pass 
throughout the term.*” 


conferred.?° 


86. State v. Porter, 55 Mont. 471, 
178 P. 832; State v. Cutts, 53 Mont. 
300, 163 BP. 470; State v. District 
Court, 50 Mont. 134, 145 P. 721, 723. 


“So long as our Constitution stands 
as it is now written, no officer, indi- 
vidual, court, or other tribunal can 
infringe upon the exclusive preroga- 
tive of each house to determine for 
itself whether one who presents him- 
self for membership is entitled to a 


seat.” State y. District Court, su- 
pra. 
[a] Supreme court will not in- 


dulge presumption that the house of 
representatives, in passing a resolu- 
tion declaring relator and others to 
be members of the house, acted with- 
out any purpose or in bad faith. 
State v. Porter, 55 Mont. 471, 178 P. 
$32: 


37. State v. Porter, supra. 


[a] Mode of contesting right to 
seats in the legislature fixed by Rev. 
Codes § 82 et seq. has been held not 
exclusive; proceedings being main- 
tainable under Const. art 5 § 9 at any 
time during the member’s’ term. 


‘State v. District Court of the Four- 


teenth Judicial District in and for 
Eh tks County, 50, Mont. 134, 145 
PEeU21. 


[b] Admitting member to his seat 
does not exhaust power of legislature 
to judge of the qualifications of its 
own members, but the power contin- 
ues during the entire term of Office. 
State v. Gilmore, 20 Kan. 551, 27 AmR 
189. 


38. See cases infra this note. 


[a] Examination of. hballots.—(1) 
Where Const. art 4 § 8 provided that 
each house should be the judge of the 
elections of its members, Gen. L. 
(1893) § 188 c 4, providing for exam- 
ination of ballots, it was held that 
such section did not conflict with the 
constitution. State v. District Court, 
59 Minn. 489, 61 N.W. 553. (2) Gen. 
St. (1913) § 530, as amended by L. 
(1915) c 167 (Gen. St. Suppl. [1917] 
§ 530), relating to an inspection of 
ballots where a contest has been in- 
stituted, includes contests for seats 
in the legislature. State v. Nelson, 
141 Minn. 499, 169 N.W. 788. 


[b] Notice of contest.— Under 
Gen. St. (1913) § 525, permitting any 
voter of a senatorial district to con- 
test the election of any person de- 
clared elected, by serving on con- 
testee a written notice, specifying the 
time and place where depositions will 
be taken, not later than forty days 
after the election, the words ‘the 
election” refer to the date appointed 
for casting votes, and exclude the 
time of “final canvass.” State v. Nel- 
son, 141 Minn. 499, 169 N.W. 788. 


39. Dinan v. Swig, 223 Mass. 516, 
112 N.E. 91. \ 


[a] For example, under St. (1913) 
ce 835 § 369, as amended by St. (1914) 
e 783 § 10, requiring judges of superi- 


ding candidates for office. 


, 
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eral. 


ture.*? 


or court to inquire as to the commis- 
sion of corrupt practices in electiqn 
of a member of the ‘house, it was held 
to violate Const. pt 2 c 1 § 3 art 10, 
making the house of representatives 
the judge of the election and qualifi- 
cation of its own members. Dinan v. 
Swig, 223 Mass. 516, 112_N.H. 91. 


40. State v. District Court of the 
Fourteenth Judicial District in ‘and 
for Broadwater County, 50 Mont. 134, 
1453P5 7240 


[a] Illustration.—Under Corrupt 
Practices Act § 49, if construed as 
vesting in the district court power to 
decide which of two legislative can- 
didates have been elected, is violative 
of Const. art 5 § 9. State v. District 
Court of the Fourteenth Judicial Dis- 
trict in and for Broadwater County, 
50 Mont. 134, 145 P. 721. 


41. See statutory provisions; 
eases infra this note. 


[a] MNlustration.—The provision 
of Const. art 2.§ 8, that each house of 
the legislature shall be the final judge 
of the election, return, and qualifica- 
tions of its own members, does not 
prevent the legislature from provid- 
ing a method of nominating and elect- 
State v. 
Gilliam, 60 Wash. 420, 111 P. 401. 


[b] Primary is not “election,” 
within Const. § 47, which vests each 
legislative ‘house with the power to 
judge of the ‘‘election’’ and qualifica- 
tion of its own members. Leu v. 
Montgomery, 31 N. D. 1, 148 N.W. 662. 


42. 


and 


See constitutional provisions. 
43. See cases infra this note. 


[a] Beginning of term.—(1) 
Where, by an amendment to the con- 
stitution, it is provided that the terms 
of members of the existing legisla- 
ture shall expire upon the date fixed 
for the next general election, and that 
at such election members of the two 
houses shall be elected for terms of 
two and four years respectively, the 
terms of the newly elected members 
begin from the date of their election. 
In re- Advisory Opinions to the Goy- 
ernor, 76 Fila. 417,.79 So. 874. (2) 
Where the constitution fixes the term 
but does not prescribe when such 
term shall begin, the legislature may 
fix the commencement of the term by 
statute. Farrelly v. Cole, 60 Kan. 
356, 56 P. 492, 44 L.R.A. 464; State v. 
Robinson, 1 Kan. 17. 


[b] Expiration of term.—(1) Un- 
der a constitutional provision that the 
term of office of senators shall be 
four years and that of representatives 
two years, they do not hold until their 
successors are elected and qualified, 
nor do they hold over for any purpose. 
People v. Clardy, 334 Ill. 160, 165 N.E. 
638. (2) The term of a state sena- 
tor, elected for four years, expired 
fifteen days after a general election 
held four years later for the election 
of state officers. Gragg v. Dudley. 
143 Okl. 281, 289 P. 254. 
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served to the people by the state constitution.*° 
However, the legislature may vest jurisdiction in the 
courts to hear and decide contests involving nomina- 
tions of candidates.*+ . 


[§ 54] d. Term and Tenure of Office—(1) In Gen- 
The constitutions of the several states*? usu- 
ally fix the term of office of members of the legisla- 
Where the constitution provides for classes 
of members,** the expiration of the term of members 
depends upon the original classification,*® and their 


‘[e] Vacancy.—‘“‘There can be no 
vacancy in tthe representation so long 
as the old member is present to act 
before the qualification of his succes- 
sor; and hence . . . there could 
be no vacancy at all until the old 
member, also, should die, or in some 
way become. disqualified.” In re 
North Smithfield Election, 18 R. I. 
BLT, 2M AL 5915 599: 


[d] Abhorrence of interregnum. 
—'‘‘The proviso that all officers with- 
in this state shall continue to perform 
the duties of their office until their 
successors shall be duly qualified does 
not enlarge on what goes before 
ot (DUT IS \intendedsto. cover exi= 
gencies arising from a failure in an 
election... . . or after an election 
cas ee, 0 Deings had the officer 
fails to qualify, in which event the 
incumbent should hold until 
such qualification was made, showing 
the abhorrence of the framers .. . 
of bringing about an interregnum.” 
Coyle v. Smith, 28 Okl. 121, 113 P. 944, 
947. 


44. See conStitutional provisions. 


45. People vy. Pendegast, 96 Cal. 
289, 31 P. 103; M’Pherson v. Bartlett, 
65 Cal. 577, 4 P. 582. See State v. - 
Clendenin, 24 Ark. 78 (holding that a 
senator who belonged to a class elect- 
ed for four years under the old con- 
stitution and whose term expired in 
1864 was not ineligible for the office 
of secretary of state in 1862 after the 
adoption of the new constitution). 


{a] Tlustrations.—(1) Const. § 27 
fixes the term of state senators at 
four years, “except as hereinafter 
provided.” Section 29 authorizes the 
legislative assembly to fix the num- 
ber of senators and divide the state 
into senatorial districts with one sen- 
ator for each district. Section 30 re- 
quires the senatorial districts to be 
numbered consecutively from 1 up- 
ward, and the senators to be divided 
into two classes, one class composed 
of senators from even-numbered dis- 
tricts and the other from odd-num- 
bered districts, and that the determi- 
nation of the two classes shall be by 
lot, so that one-half of the senators, 
as nearly as _ practicable, may be 
elected biennially, and that one class 
elected in the year 1890 shall hold 
their offices for two years and the 
other for four years. Section 35 re- 
quires a reapportionment of tthe sena- 
torial districts commencing with 1895 
and every five years thereafter, and 
permits it at other times. The sen- 
ate of the second legislative assembly 
elected in 1890 divided that body in- 
to two classes. The senators in the 
odd-numbered districts elected jin 
1890 held office two years and those 
from the even-numbered districts for 
four years. As originally districted, 
the senate was composed of thirty- 
one senators representing thirty-one 
senatorial districts. In 1901 a reap- 
portionment was made, and the num- 
ber of senatorial districts increased 
to forty. In 1907 the number was 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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terms may not be extended.*® 


he does not cease to be a senator.47 


[§ 55] (2) Resignation. A member of the state 
legislature has the legal right to resign his office, 
provided he adopts the proper procedure looking to 
that end,** such procedure being that his resigna- 
tion should be tendered to the officer or body having 
The resignation of 
a senator or representative becomes effective when 
his suecessor has been elected and has qualified.°° 


[§ 56] (3) Removal. Each branch of the legisla- 
ture has power for cause to expel a member.°®! 


power to order a new election.*® 


again increased to forty-seven. It 
was held that the constitutional re- 
quirements contemplated that the 
senate be at all times composed of 
two classes of senators, as nearly 
equal in number as practicable, and 
that the expiration of the term of 
Senators depend upon the original 
classification made in 1891 and the 
terms of senators elected from dis- 
tricts created by reapportionment and 
at the same time with those of the 
same class elected from the old dis- 
tricts, making the terms of senators 
from all even-numbered districts ex- 
pire Simultaneously, and those from 
all odd-numbered districts expire two 
years later. State v. Meyer, 20 N. D. 
628, 127 N.W. 834. (2) Where Const. 
(1879) art 4 §§ 1-6 provided that the 
state was to be divided into senate 
districts numbered from 1 to 40, sen- 
ators to be chosen for four years, the 
only exceptions being that senators 
elected in 1879 would hold office for 
three years, and those elected in 1882 
from odd-numbered districts would 
‘hold office for two years so that half 
the senators could be elected every 
second year, it was held that, al- 
though a county by a new apportion- 
ment was transferred from an odd to 
an even district, a senator elected 
from an even district would hold of- 
fice for four years. People v. Pende- 
gast, 96 Cal. 289, 31 P. 103. 


46. See case infra this note. 


{a] Illustration.—Const. art 5 § 9 
creates a state senate of forty-four 
members with four year terms, half 
of them to be elected each two years, 
and provides that the ones elected 
from odd-numbered districts at the 
first election shall hold office until the 
fifteenth day succeeding the regular 
state election in 1910. Section 10 cre- 
ates the house of representatives, and 
provides that the members elected at 
the first election shall hold office un- 
til the fifteentth day succeeding the 
regular state election in 1908, such 
members holding for two years. It 
was held that § 10 not only fixed the 
date on which the terms of the repre- 
sentatives first elected should expire, 
but also on which the terms of their 
successors should begin, and the leg- 
islature convoked at an extraordinary 
session, assembling more than fifteen 
days after the regular state election 
in November, 1910, the house of rep- 
resentatives being composed of mem- 
bers elected at such clection, aS was 
also the senate, was legally consti- 
tuted. Coyle v. Smith, 28 Okl. 121, 
113 P. 944 [aff 221 U. S. 559, 31 S.Ct. 
688, 55 L. Ed. 853]. 


47. State v. Stearns, 72 Minn. 200, 
75 N.W. 210 [rev on other grounds 
179 U. S. 223, 21 S.Ct. 73. 45. L. Ed. 


Unless the constitu- 
tion so provides, when the president pro tempore of 
the senate becomes lieutenant governor by reason 
of a vaeancy in the office of governor and a corre- 
sponding vacaney in the office of lieutenant governor, 
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trary.°° 


162]. 


48. In re Opinion to the Governor, 
41 R. I. 79, 102 A. 802, 804. ; 


49. In re Opinion to the Governor, 
supra. 
50. 
supra. 


“Having accepted the office and the 
responsibilities pertaining thereto, a 
member cannot throw off those re- 
sponsibilities at his own pleasure. If 
one member could do this, any num- 
ber could do likewise, and the state 
might be left in some time of public 
peril without a body capable of exer- 
cising the legislative function.” In 
re Opinion to the Governor, supra. 


51. French y. State Senate, 146 
Cal. 604, 80 P. 1031, 60 L.R.A. 556; 
Hiss v. Bartlett, 3 Gray (Mass.) 468, 
63 AmD 768. 


[a] Reason for rule.—‘'The power 
of expulsion is a necessary and in- 
cidental power, to enable the house to 
perform its high functions, and is 
necessary to the safety of the State. 
It is a power of protection.’’ Hiss v. 
Bartlett, 3 Gray (Mass.) 468, 473, 63 
AmD 768. 


[b] Power of court to remove.— 
Under L. (1875) ec 122, providing that 
any state, district, city, county, or 
township officer, for whose removal 
from office by impeachment there is 
no provision, on conviction of intox- 
ication shall be removed by t'he court, 
it was held that the act must be con- 
strued as not embracing members of 
the legislature, or, if its language 
names them, or includes them, it is 
unconstitutional. State vy. Gilmore, 
20 Kan. 551, 27 AmR 189. 


52. Immunity from arrest. 
Arrest § 144. 


53. Stockdale v. Hansard, 9 A. & 
Bd 6862. C.0 Le 24> 11 2Reprint 1012. 


54. See statutory and constitution- 
al provisions; and see King v. Coit, 
4 Day (Conn.) 129 (privilege during 
session from suits extends to a writ 
of error although not returnable un- 
til after termination of the session) ; 
Cook v. Senior, 3 Kan. App. 278, 45 
P. 126 (holding judgment void when 
senator was served while senate-was 
sitting as high court of impeach- 
ment); Tillinghast v. Carr, 15 S. CoE 
152 (privilege from suit during the 
sitting of the legislature and ten days 
before and after extends to all suits); 
McPherson v. Nesmith, 3 Gratt. (44 
Va.) 227 (where process was served 
on a member and judgment entered 
against him while his privilege exist- 
ed, ‘he may at the next term of court 
have all proceedings subsequent to 
the issue of process set aside, and the 


In re Opinion to the Governor, 


See 


[§ 57] e. Privileges and Exemptions.°? 
mon law members of parliament enjoyed no priv- 
ilege from suit at any time,°* and although there is 
a conflict of authority, the better established opinion 
is that no common-law rule of exemption for legis- 
lators is to be recognized in the United States. 
many American jurisdictions, however, statutes or 
constitutional provisions provide for immunity from 
process and suit for members of legislative assem- 
blies while engaged in.the discharge of their duties.®* 
Privilege from arrest granted to members of the leg- 
islature by constitutional provisions is sometimes 
held to include exemption from service of summons, 
although not accompanied with the arrest of the per- 
son,°® but the weight of authority is to the con. 


[§ 58] f. Compensation. 


“159 Co ©. 8ST 


At com- 


In 


The compensation of 


cause remanded, although at such 
time his privilege has ceased). 


[a] Stay of proceeding's.—(1) 
“Proceedings” in a statute affecting 
stay of proceedings in which legisla- 
tors are parties imply action, proce- 
dure, and prosecution. Jones v. Ad- 
kins, 176 Ark. 167, 2 S.W.(2d) 9. (2) 
Dismissal of an action for failure of 
plaintiff assemblyman to deposit a fee 
for payment of a master and bond is 
not a “proceeding,” within a statute 
relating to stay of proceedings fifteen 
days before and after sessions. 
Jones y. Adkins, supra. 


[b] Garnishment.—Comp. L. 
(1915) § 138167, as amended by Pub. 
Acts (1919) No. 233, authorizing gar- 
nishment against a state after ob- 
taining judgment, does not authorize 
garnishment of a legislator’s salary 
while he was under the protection of 
Const. art 5 § 8. Fuller v. Barton, 
(Mich.) 208 N.W. 696. 


55. Walsh v. Mooney, 33 Ohio Cir. 
Ct. 214; Ross v: Brown, 7 Pa. Co. 142; 
Gray -v. Sill, 13 WklyNC (Pa.) 59; 
Anderson v. Rountree, 1 Pinn. (Wis.) 
115. See also Geyer y. Irwin, 4 Dall. 
(U. S.) 107, 1 L. Ed. 762 (privilege 
waived by confessing judgment); 
Bolton .v. Martin, 1 Dall. (U. S.) 296, 
1 L. Ed. 144 (a member of a state 
convention which assembled in Phila- 
delphia to consider the constitution 
of the United States was privileged 
from the service of a Summons or ar- 
rest during the session and for a rea- 
sonable time before and after it); 
Miner v. Markham, 28 F. 387 (member 
of congress). 


[a] Illustration.—A member 
the general assembly by virtue of 
Rev. St. (1908) §§ 5031, 5457 (Gen. 
Code §§ 11278, 11754), is exempt from 
service of Summons in a county other 
than that of his residence, during the 
sessions of the assembly and the time 
usually occupied in traveling to and 
from such sessions, where the cause 
of action accrued ten days before the 
opening of the session. Walsh y. 
Mooney, 33 Ohio Cir. Ct. 214. 


56. D. C.—Merrick y. Giddings, 11 
D.C. 55: 


Ill.—Phillips v. Browne, 270 Ill. 450, 
110 N.E. 601, AnnCas1917B 637. 


Ky.—Johnson vy. Offutt, 4 Mete. 19; 
Catlett v. Morton, 4 Litt. 122. 


Minn.—Rhodes v. Walsh, 55 Minn, 
542, bv N.W. 212, 23 LRA. 6382: 


Neb.—Berlet v. Weary, 67 Neb. 75, 
93 N.W. 238, 108 AmSR 616, 60 L.R.A. 
609 (containing a very exhauStive dis-. 
cussion of the question). 


S. C.—Worth v. Norton, 56 S. C. 56, 
338 S.E. 792, 76 AmSR 524, 45 L.R.A. 


of 
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members of the legislature is controlled by applica- 
ble constitutional and statutory provisions,®’ and, 
when fixed by express provision of the constitution, 
Further, a mem- 
ber of the legislature can receive only the compen- 
sation provided for by the constitution.°® The con- 
stitutions sometimes provide that no member shall, 
during his term, receive an increase of compensation 
under any law passed during his term;*° but under. 
a constitutional provision that the compensation of 


cannot be changed by statute.°® 


563 (an exhaustive case on the ques- 
tion). 

Tex.—Gentry v. Griffith, 27 Tex. 
461. ; 


Va.—McPherson 
Gratt. (44-Va.) 227. 


See also Kimberly v. Butler, 14 F. 
Cas. No. 7,777; Bartlett v. Blair, 68 
N. H. 232, 38 A. 1004 (members of 
congress). 


[a] Appearance after adjourn- 
ment.—A member of the legislature 
while in attendance at a session and 
jn the discharge of ‘his duties may be 
served with a summons in a civil ac- 
tion to appear after adjournment. 
Doyle-Kidd Dry Goods Co. y. Munn, 
151 Ark. 629, 238 S.W. 40. 


[b] Special privileges.—Const art 
4 § 14, exempting senators and repre- 
sentatives from arrest during the ses- 
sions of the general assembly, did not 
impliedly deprive the assembly of 
power to enact Pract. Act § 126, ex- 
empting them from service of civil 
process, but such section contravenes 
Const. art 4 § 22, prohibiting the pas- 
sage of special laws granting exclu- 


v. Nesmith, 3 


sive privileges. Phillips v. Browne, 
270 Ill. 450, 110 N.H. 601, AnnCas 
1917B 637. 

57. See constitutional and statuto- 


ry provisions; and see Goodnight v. 
Moody, 3 Idaho 7, 26-P. 121 (holding 
members of the legislature at the 
first session were not limited in the 
aggregate to three hundred dollars 
for per diem allowances (provided in 
Const. art 3 § 23, as to biennial or 
regular sessions); People v. Beve- 
ridge, 88 Ill. 307 (holding that, where 
an appropriation act provided that 
warrants for the payment of members 
should be drawn on the revenue fund, 
they cannot be drawn on any other 
fund, although a later act provided 
for payment in gold coin and the rev- 
enue fund did not have such gold 
coin); State v. Kenney, 10 Mont. 410, 
25 P. 1022 (where Const. art 5 pro- 
vided members of the first assembly 
should receive certain compensation, 
and after the first session their com- 
pensation should be “‘as provided by 
law: provided that no assembly shall 
fix its own compensation,” it was held 
that, since the first assembly did not 
make provision for compensation of 
members of the second assembly, 
they could make the same appropria- 
tions for compensation provided by 
the constitution); State v. Timme, 54 
Wis. 318, 11 N.W. 785 (where the con- 
stitution was amended changing from 
a plan of annual to biennial sessions 
of the legislature and incorporating 
a change of salary in the amendment, 
it was held that the old salary re- 
mained effective until an election had 
taken place under the new plan). 


[a] Salary fixed by law.—Where 
'Const. art II § 8 provided that mem- 
bers of the general assembly shall re- 
ceive such salary as shall be fixed by 
law, and no other compensation what- 
ever, Pamph. L. May 11, 1874 p 129, 
entitling members, in addition to fix- 
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lature which is 


ed compensation, to a further com- 
pensation per day for time spent aft- 
er the expiration of the session was 
not in conflict with the constitution. 
Com. v. Butler, 99 Pa. 535. 


[b] Absence from session.—Where 
a warrant was issued signed by the 
president pro tem. with an indorse- 
ment to the effect that the payee 
“was not in attendance at any meet- 
ing of the senate at the legislative 
session,” the treasurer was advised to 
refuse payment. In re Vare, 35 Pa. 
Co. 612. 


[ec] Advances.—(1) Advances can- 
not be made to members where the 
previous legislature has failed to 
make appropriation for payment of 
mileage and salaries of the members 
of the legislature about to convene. 
In re Pay, 38 Pa. Co. 224. (2) Ad- 
vances of compensation cannot be 
made to members of either house 
when not yet earned. In re Salaries, 
33, Pa. (Cope. 


[d] Illmess.—Where a member 
was unable to attend one session be- 
cause of ill health, and the legislature 
has appropriated money for payment 
of members, it was held that the 
treasurer must pay such member. 
Com. v. Sheatz, 36 Pa. Co. 230. 


[e] De facto member.—Generally 
a de facto officer cannot recover the 
compensation annexed to the office, 
and one appointed by the governor to 
a vacancy in the house of representa- 
tives, when the method provided by 
the constitution for filling the vacan- 
cy is by election, is not an exception 
to the rule. State v. Hart, 56 Mont. 
571, 185° Pr 769, % ALR. 1678. 


[f] Members of county board.— 
Where members of the legislature are 
made members of the county board 
by. statute, such members may be 
paid out of the funds of the county, 
although Const. art 1 § 18 provides 
that members of the legislature shall 
be paid from the treasury of the com- 
monwealth. Philadelphia County v. 
Sharswood, 7 Watts & S. (Pa.) 16. 


{g] “Compensation” may include 
repayment.—A provision in the con- 
stitution as to the compensation of 
legislators may properly cover both 
pay for services and the repayment 
of amounts expended. State v. Clau- 
sen, 142 Wash. 450, 253 P. 805. 


(h] Term “per diem” in a consti- 
tutional provision fixing compensa- 
tion of members of the legislature is 


Synonymous with salary, and the 
term “salary” imports the idea of 
compensation for personal service. 


Peay v. Nolan, 157 Tenn. 222, 7 S.w. 
(2d) 815, 60 A.L.R. 408. 


Statute fixing compensation as 
emergency measure see Statutes 59 C. 


58. In re Advisory Opinion to the 
Governor, 90 Fla. 708, 107 So. 366; 
State y. Clausen, 142 Wash. 450, 253 
P. 805; State v. Dammann, (Wis.) 228 
N.W. 593. 


j 
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senators and representatives shall be a certain sum 
and that no increase shall be prescribed to take effect 
during the term for which the members of the exist- 
ing legislature may have been elected, the legislature 
may increase the eompensation of its members, to- 
take effect at the next ensuing term.°* : 
cannot be entitled to a per diem salary and mileage 
expenses for attendance upon a session of the legis- 


A legislator 


not legally convened.®? Statutes. 


sometimes provide that members of the legislature 


[a] Indirect increase.—Const. art 
2 § 23, providing that legislators shall 
be paid four dollars per day and four 
dollars for every twenty-five miles 
traveled, is mandatory, and the legis- 
lature cannot increase Such compen- 
sation, either directly or indirectly. 
State v. Thomason, 142 Tenn. 527, 221 
S.W. 491. 


59. In re Wilkins, 116 Neb. 748, 
219 N.W. 9; Terrell v. King, 118 Tex. 
237, 14 S.W.(2d) 786. 


[a] Members serving on commit- 


tees with nonmembers are not enti-, 


tled to additional compensation. 
Terrell v. King, 118 Tex. 237, 14 S.W. 
(2d) 786. 


[b] By Pennsyivania constitution. 
the legislature is prohibited from re- 
ceiving any compensation other than 
the statutory salary. Russ v. Com., 
210 Pa. 544, 60 A. 169, 105 AmSR 825, 
1 L.R.A.N.S. 409. 


60. See constitutional provisions; 
and cases infra this note. 


[a] Public officers—Members of 
the legislature are “public officers,” 
and as such not entitled to receive 
increased salaries during a term of 
office at which a salary increase was 
voted. State v. Dammann, 201 Wis. 
84, 228 N.W. 598. 


[b] Senators holding over.—The 
legislature may provide that hold- 
over senators, who may not receive 
an increase in salary during term the 
increase is voted, shall receive same. 
salaries which senators formerly re-- 
ceived. State v. Dammann, 201 Wis.. 
84, 228 N.W. 598. 


[c] Senator acting as president. 
pro tem.—A_ provision for payment of 
a senator for his services as presi- 
dent pro tem. of the senate in addi-- 
tion to his regular pay as senator is 


7.) 


within a constitutional prohibition of” 


the increase of the compensation of 
the member during the term for 
which he was elected. State v. Hal- 
lock, 16 Ney. 152. 


[dad] Failure to 
Where the first assembly made no 
provision for compensation of mem- 
bers of the second assembly, an act 
passed by the latter making the same 
appropriations as 
the constitution, was valid. State v. 
Kinney, 10 Mont. 410, 25 P. 1022. 


Le] 
is not grant of extra compensation.’ 
People v. Beveridge, 38 Ill. 367. 


appropriate.—. 


contemplated by- 


Provision for payment in gol@_ 


Change of compensation of officers: 


during term generally see Officers §§ 
254-272. 


61. State v. Scott, 105 Minn. 513,_ 


117 N.W. 845, 1044. 


62. Dyer v. Shaw, 139 Okl. 165, 
281 P. 776. 
[a] Compensation for extra ses- 


sion called by members.—Where cer- 
tain members of the legislature is- 
sued a call for an extra session for 
impeachment purposes, it was held; 
that a writ of mandamus by one of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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shall be entitled to a warrant for their compensation 
upon the presentation of a certificate of the presid- 
ing or other officer of their attendance or services.°* 


Per diem. A statute fixing the compensation of 
legislators at an amount not greatly in excess of the 
personal expenses of the legislator during his at- 
tendanee is not void as against public policy.®* 
Members are not ordinarily entitled to per diem 
compensation during recess due to adjournment dur- 
ing the session.*° Under a provision fixing a per 
diem compensation for the services of legislators 
during the session, the term “during the session” 
means during the time that the legislature is assem- 
bled at the seat of government in the faithful per- 
formance and discharge of its duties as a legislative 
body,°® and the term “sixty days of such session” in 
a similar provision means sixty legislative working 
days.® . 


Misileage. A provision that the members of the leg- 
islature shall be entitled to mileage of a specified 
amount for expenses in going to and from the assem- 
bly will not be construed to authorize the payment 
of mileage for each day of the legislative session,*® 
particularly where a contrary construction has been 
placed upon the provision for many years.°® On the 
other hand, it has been held that, upon an adjourn- 
ment of a regular session of the legislature to meet 
again in about a month, a member who went to and 


the members attending to compel 69. 
state officers to audit, certify, and al-| pra. 
low his claim for per diem salary and 70 
mileage for attendance should be de- " 
nied. Dyer v. Shaw, 139 Okl. 165, 281 71. 
"PATT6: 596. 


63. See statutory provisions; and 


case infra this note. 


[a] Certificate not conclusive.— 
Where a certificate is signed by the 
speaker of the house and attested by 
the chief clerk under an act fixing 


110 N. E. 887. 


74. 
233 P. 510; 


STATES 


In re Opinion to Governor, su- 


Ex p. Pickett, 24 Ala. 91. 
Opinion of Justices, 


72. In re Opinion to Governor, 35 
R. I. 166, 85 A. 1056. 


73. Fergus v. Russel, 270 Ill. 626, 


State v. Turner, 117 Kan. 755, 
State v. Thomason, 142 
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returned from his home during the recess was enti- 
tled to mileage.*° Where the provision is for mile- 
age for miles traveled from the member’s place of 
abode, it has been held that the member is not enti- 
tled to mileage on his return to his home.*! <A pro- 
viso that no compensation or mileage shall be al- 
lowed for more than a specified number of days’ at- 
tendance in any one year does not enlarge the right 
to mileage.*? Under a constitutional prohibition of 
a change in the compensation of members of the 
legislature during the terms for which they may have 
been elected, an appropriation for mileage traveled 
in addition to the compensation previously allowed 
is invalid.7* 


Expenses. In the absence of express or implied 
prohibition in the constitution, the legislature may 
appropriate funds for the expenses of its members,’ 
at least where there is a basis for a reasonably defi- 
nite determination of their amount,7?° and it has been 
held that expense allowance is neither “pay” nor 
“perquisite” within the meaning of a constitutional 
limitation thereof,’® nor is it a grant of “compensa- 
tion” within the meaning of a prohibition of the 
grant of extra compensation after rendition of sery- 
ices." However, a provision for mileage in the con- 
stitution has been held to preclude an allowance of 
an additional sum for incidental expenses,’* al- 


tion therefor, is constitutional, as 
against the contention that it inter- 
feres with the state auditor’s dis- 
charge of his duties under Const. art 
12 § 4, providing for an itemized 
statement of all receipts and expendi- 
tures of public money to be published 
annually, and Rev. Code (1919) §8§ 
5342-5352, prescribing his duties un- 
der such constitutional provision. 
Christopherson v. Reeves, 44 S. D. 
634, 184 N.W. 1015. 


75. Peay v. Graham, 162 Tenn. 153, 


69 Me. 


the salary of members and Officers (R. 
C. [1845] p 713), it is not conclusive 
on the auditor, and he can inquire in- 
to the facts and test the legality of 
the conclusion stated by the speaker 
in the certificate. Morgan v. Buffing- 
ton, 21 Mo. 549. 


64 State v. Bowman, 199 Ind. 436, 
156 N.B. 394, 157 N.E. 723. 


65. Moren v. Blue, 47 Ala. 709; 
Ex p. Pickett, 24 Ala.-91; State v-. 
Thompson, 37 Mo. 176; Morgan v. 
Buffington, 21 Mo. 549; State v. Hast- 
ings, 16 Wis. 358. 


[a] Reason for rule.—‘The object 
of limiting this compensation to each 
day’s attendance was, to secure, on 
the part of the member, . the 
performance of legislative duty dur- 
ing those days which the house to 
which he belonged deemed necessary 
to devote to the business of legisla- 
tion.” Ex p. Pickett, 24 Ala. 91, 95. 


[b] “Bach day’s  attendance.”— 
Where Const. art. IV § 21 provided 
that each member should receive ‘‘two 
dollars and fifty cents for each day’s 
attendance during the session,” and 
where, by joint resolution, both hous- 
es adjourned for some time, it was 
‘held that a member could not be paid 
for a part of such time. State y. 
Hastings, 16 Wis. 337. 


66. Shaw v. Carter, 148 Okl. 57, 297 
PB, 278. 
67. Shaw v. Carter, supra. 


68. In re Opinion to Governor, 35 
R. I. 166, 85 A. 1056. 


Tenn. 527, 221 S. W. 491. 


[a] “hegislative’ and “personal” 
expenses distinguished.—(1) Distinc- 
tion between “legislative expenses” 
and “personal expenses,” incurred asa 
member of the legislature, is that leg- 
islative expenses are those that are 
necessary to enable the legislature 
properly to perform its functions, 
while those that are personal are 
those that must be incurred by a mem- 
ber of the legislature in order to be 


present at the place of meeting, ex- } 


penses for his personal comfort and 
convenience, which have nothing to 
do with the performance of his duty 
as a member of the legislature. Per- 
sonal expenses are those incurred for 
rooms, meals, laundry, communica- 
tions with their homes, and other 
things of like character. State v. 
Turner, 117 Kan.-755, 233 .P. 510. (2) 
The legislature may provide for reim- 
bursement of members for extraordi- 
nary expenses incurred in the course 
of official duties, but not for personal 
expenses. Peay v. Nolan, 157 Tenn. 
222, 7 S.W.(2d) 815, 60 A.L.R. 408. 
(3) A statute appropriating seven 
hundred and fifty dollars to each 
member of the legislature for postage, 
stenographic hire, and other necessary 
expenses violates a constitutional pro- 
vision fixing compensation of mem- 
bers and a provision preventing grant- 
ing favors to individuals. Peay v. 
Nolan, supra. x 

[b] Interference with duty of 
auditor.—L. (1921) ec 279, making a 
lump sum expense allowance to legis- 
lators, and c 50, making an appropria- 


35 S.W.(2d) 568. 


[a] Stenographers and other: ex- 
penses,—An act appropriating one 
hundred dollars to each legislator for 
stenographic hire and other expenses 
at a twelve-day extra session is un- 
constitutional as increasing their 
compensation (Acts [1929] [Extra 
Sess.] c 32 § 4—A). Peay v. Graham, 
162 Tenn. 153, 35 S.W.(2d) 568. 


76. Christopherson v. Reeves, 44 S. 
D. 634, 184 NW. 1015. 


77. Christopherson v. Reeves, 
supra. 
78. Ashton v. Ferguson, 164 Ark. 


254, 261 S.W. 624; Dixon v. Shaw, 122 
OKI. 211, 253 P. 500; 50° ALR, 1232). 
Jones=v. Hoss, 182 Or. 175, 285 PRP, 
205; State v. Clausen, 142 Wash. 450, 
253 P. 805. 


[a] MTlustrations.—(1) Appropria- 
tion of public funds to pay for room 
rent and meals for members of the 
legislature is prohibited. Dixon v. 
Shaw, 122 Okl. 211, 253 P. 500, 50 
A.L.R, - 1232. .(2),, Payments of sone 
hundred dollars to each member of: 
the house and senate, as authorized by 
resolutions (during extra session of 
general assembly, convened March 24, 
1924), to pay necessary and incidental 
expenses incurred! while attending 
such session, the per diem and mileage 
of members having been paid out. of 
funds regularly appropriated to cover 
expenses of the session, was held not 
payment of expenses of session within 
Crawford & Mo. Dig. § 4959, but an al- 
lowance of funds to a member to be 
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though there is contrary authority.7® : 
constitution prohibits an allowance to the legisla- 
tors for any purpose whatever, except a specified sum 
which is to be in full for all incidental expenses, an 
appropriation for travel expenses*°® or for telephone 
tolls*? for members of the legislature is invalid. 


Services as members of committee after adjourn- 
ment. While it has been held that a provision of the 
constitution fixing the compensation of members of 
the legislature precludes the fixing of the salary of 
a committee with power to meet after the adjourn- 
ment of the legislature at an amount different from 
that fixed by the constitution,’? and that, where a 
constitution permits a per diem only during the ses- 
sion of the legislature, the members of the legislative 
committee are not entitled to a per diem for services 
rendered after adjournment,®* it has been held to 
the contrary that, where members are serving not 
as members of the legislature in session, but as a 


used at will, in violation of Const. art 
5 § 16, as amended in 1913. Ashton v. 
Ferguson, 164 Ark. 254, 261 S.W. 624. 


[b] Legislators’ hardship and pub- 
lic good cannot be considered in de- 
termining the constitutionality of a 
resolution granting an allowance for 
members’ expenses. State v. Clausen, 
142 Wash. 450, 253 P. 805. 


[ec] Furnishing of postage, station- 
ery, eto., to legislators, is not a con- 
struction of the constitution as per- 
mitting an allowance for legislators’ 
expenses. State v. Clausen, 142 
Wash, 450, 253 P. 805. 


79. Christopherson v. Reeves, 44 S. 
D. 634, 184 N.W. 1015. : 


[a] For example, Sess. L. (1921) 
ec 279, making a lump sum expense 
allowance of two hundred dollars to 
each legislator, and c 50, making ap- 
propriation therefor, is not violative 
of Const. art 3 § 6, entitling legisla- 
tors to receive “for their services” a 
specified amount for each day’s at- 
tendance and specified mileage, but 
‘no other pay or perquisites except 
per diem and mileage,’ since the ex- 


_ pense allowance is not “other pay or 


perquisites,’ within the constitution, 
the word ‘pay’ meaning compensa- 
tion, and the word “perquisites” mean- 
ing reward, compensation, profit, or 
gain received because of the posses- 
sion of a public office, and since the 
constitutional allowance for mileage 
is made as compensation for services 
and does not preclude the legislature 
from making other allowance for ex- 
penses. Christopherson v. Reeves, 44 
S&S. D. 634, 184 N.W. 1015. 


80. Fergus v. Russel, 270 Ill. 626, 
110 N.E. 887. 


81. Fergus v. Russel, 270 Ill. 304, 
110 N.B. 1380, AnnCas1916B 1120. 


82. State v. Childers, 90 Okl. 11, 
EO Pee. 
83. Commercial, ete, Bank  v. 


Worth, 117 N. C. 146, 23 S.E. 160, 30 
LRA 262. 


84. Russell v. Cone, 168 Ark. 989, 
272 S.W. 678. 


85.9 Hix \p, ia 105 N. J. Hq. 134, 
ahs 4 220 [aff 9 N. J. Mise. 89, 150 A. 
v . 


86. See constitutional provisions; 
and cases infra this note, 


[a] Ylustrations.—(1) Under 
Gen. Code § 35, as amended April 22, 
1910 (101 Ohio L. p 187), providing 
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Where the 


eral. 


that the regular session of the as- 
sembly shall commence on the first 
Monday of January following the elec- 
tion of its members, is valid, and acts 
passed by the legislature meeting in 
pursuance thereof not transcending 
the constitutional powers of the legis- 
lature are valid. State v. Creamer, 
88 Ohio St. 412,°94 N.E. 831. (2) 
Under Const. Amendm. art 64, pro- 
viding for the biennial election of 
senators, the provision of § 3 thereof 
that the general court shall assemble 
every year does not break the con- 
tinuity of the senate as a legislative 
body, but simply assures two sessions 
of one legislative body. In re Opinion 
of the Justices, 239 Mass. 603, 133 N.E. 
452. 


[b] Effect of change from annual 
to biennial. Where Const. art IV § 2 
was amended so as to authorize bien- 
nial sessions “from and after the first 
Tuesday after the first Monday in 
January, 1877,” instead of annual ses- 
sions, the governor was advised that 
if a session were to be held before 
1877, it must be by proclamation of 
an extra session. Opinion of Judges, 
15S Ma 89. 


[c] Effect of change of date of 
election.—The express provisions of 
the constitution establish such rela- 
tions between the election of state of- 
ficers and the convening of the gen- 
eral assembly that since the adoption 
of the seventeenth article of the con- 
stitution, in 1905, changing the date 
of election from November of the odd- 
numbered years to the same month of 
the even-numbered years, the provi- 
Sions for the convening of the regular 
sessions of the general assembly must 
be regarded as changed by implication 
from the first Monday of January in 
the even-numbered years to the first 
Monday of the same month in the odd- 
numbered years. State v. Creamer, 
838 Ohio St. 412, 94 N.E. 831. 


87. See constitutional provisions; 
and cases infra this note. 


[a] Legislative day.—(1) Lawful 
session by either house, although the 
other house does not sit, makes a 
legislative day for both, to be deduct- 
ed from fifty days allowed by Const. 
(1901) §§ 48, 58. In re Opinions of 
the Justices, 216 Ala. 545, 118 So. 621. 
(2) The word “days” in this connec- 
tion means legislative working days, 
exclusive of Sunday and other days on 
which by joint resolution of adjourn- 
ment, the two houses concur in refus- 
ing to sit. Ex p. Cowert, 92 Ala. 94, 
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committee of the legislature after the adjournment 
of the session, their compensation, not having been 
limited by the constitution, may be fixed at such sum 
as the legislature sees proper.** 


[§ 59] 5. Sessions—a. In General. It is only when 
both houses are lawfully assembled that they con- 
stitute the legislature of the state.*° 


[§ 60] b. Regular or Stated Sessions—(1) In Gen- 
The constitutions prescribe the terms of the 
legislature, generally providing for annual or bien- 
nial sessions, to begin at a designated time,*® and 
not to continue longer than a stated number of 
days,*? with’ a,further provision for a prolongation 
of the session by the concurrent action of both hous- 
es;88 and, in the absence of a constitutional inhibi- 
tion, one branch of the legislature may sit when the 
other is not in session.$® The legislature usually sits 
at the seat of government, but provision is some- 
times made for assembling elsewhere, when, on ac- 


9 So. 225; Sayre v. Pollard, 77 Ala. 
608; Moog v. Randolph, 77 Ala. 597. 
(3) But it has been held that U. S. 
Rev. St. (1878) § 1852, as amended 
Dec. 23, 1880, limiting to “Sixty days. 
duration” the sessions of territorial 
legislatures, means sixty consecutive 
days from the beginning of the ses- 
sion. Maricopa County v. Osborn, 4 
Ariz. 331, 40 P. 313 [overr sub nom. 
Cheyney v. Smith, 3 Ariz. 143, 23 P. 
680]. 


[b] Effect of irregular sessions.— 
Where Const., (1868) art IIT § 1 par 3, 
provided that ‘the first meeting 
ok shall be within ninety days 
after the adjournment of this Conven- 
tion, after which it shall meet annual- 
ly, on the second Wednesday in Janu- 
ary” and that ‘no’ session Sere 
after the second . °. Shall con- 
tinue longer than forty days,” an act 
passed at the third session more than 
forty days after the commencement 
thereof was constitutional, since the 
two preceding sessions were extra and 
irregular sessions. Gormley v. Tay- 
lor, 44 Ga. 76. 


88. See constitutional provisions; 
and cases infra this note. 


_[a] Thus (1) by joint or concur- 
ring action, a session may be extend- 
ed until the time appointed by law 
for the meeting of the next legisla- 
ture, so long as fifty working days 
have not been used in actual session. 
In re Opinion of Justices, 216 Ala. 
545, 113 So. 621. (2) By a vote of 
two thirds of all the members elect- 
ed to each house the session may be 
extended beyond sixty days (Speed v. 
Crawford, 3 Metec. (Ky.) 207), (3) and 
a resolution, although not sigred by 
the governor, required'to be by “vote 
of two thirds of the members” (Const. 
art V § 17), extending the session, was 
ape (Trammell v. Bradley, 37 Ark. 
374). 

89. See constitutional provisions; 
and cases infra this note. 


[a] Im absence of joint or concur- 
rent adjournment over, either house 
of the legislature may be in lawful 
session any day within the constitu- 
tional limitation, although the other 
house has adjourned over (Const. 
[1901] §§ 48, 58). In re Opinions of 
the Justices, 216 Ala. 545, 113 So. 621. 


[b] Rule applied to impeachment 
of a state officer by the senate where 
both houses, by resolutions, fixed the 
trial for a day in June, and both 
houses adjourned sine die in March. 
State y. Hillyer, 2 Kan. 17. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 60-64] | 


count of extraordinary conditions, it is not practica- 
ble to assemble at the seat of government.?? 


[§ 61] (2) Joint Sessions. 


lature.°? 


[§ 62] c. Extra or Special Sessions—(1) In Gen- 
eral. Extra or special sessions may be called by the 
governor under constitutional authority, and where 
the constitution authorizes the calling of such ses- 
sions by him, he is the sole judge as to whether or 
not an occasion for such session exists,2? and the ex- 
ercise of his discretion is not subject to challenge or 
: The legislature is possessed 
of no inherent power to convene itself in extraordi- 
nary session for any purpose.?® Moreover, the gov- 


review by the courts.°4 


For certain purposes 
he two branches of the legislature sit in joint ses- 
sion,*’ but the right so to sit is a limited constitu- 
tional right and cannot be augmented by the legis- 


STATES 


ernor may convene the legislature into a special ses- 


90. Taylor v. Beckhan, 108 Ky. 
278, 56 S.W. 177, 21 Kyl 1735, 94 
AmSR 357, 49 L.R.A. 258 [error dism 
178 U. S. 548, 20 S.Ct. 890, 1009, 44 
L. Ed. 1187]. 


91. Snow v. Hudson, 56 Kan. 878, 
Nae 260; Opinion of Justices, 6 Me. 


- 92. Ex p. Hague, 105 N. J. Eq. 134, 
Ete 220 [Laff 9 N. J. Misc. 89, 150 A. 


93. Ga.—Bunger v. State, 146 Ga. 
672, 92. S.BE. 72. 


Til.—Ross v. Chicago, etc., R. Co., 
Weer d2 7 


Kan.—Farrelly v. Cole, 60 Kan. 356, 
56 P. 492, 44 L.R.A. 464. 


Pa.—Pittsbureg’s Petition, 
227, 66 A. 348 [aff 207 U. S. 
S.Ct. 40, 52 L. Ed. 151]. 


Wash.—State v. Fair, 35 Wash. 127, 
76 P. 731, 102 AmSR 897. 


fa] Rule applied to: (1) Calling 
special session in connection with 
state census. In re Veto Power, 9 
Colo. 642, 21 P. 477. (2) Supplement 
to the charter of a corporation passed 
at an extra session. Whiteman v. 
Wilmington, ete., R. Co., 2 Del. 514, 
33 AmD (3) Enactment of 
laws affecting freight rates. Farrelly 


247° Paz 
161, 28 


v. Cole, 60 Kan. 356, 56 BP. 492, 44 
L.R.A. 464. 
[b] Call by members.—<Acts or in- 


tended acts of a member or members of 
the legislature assembled in an extra- 
ordinary session pursuant to a call of 
the members are without authority, 
whether for legislative or inquisi- 
torial purposes (Const. art 4 and art 6 
§§ 2, 7). Simpson y. Hill, 128 Okl. 
269, 263 P. 635, 56 A.L.R. 706. 


[ec] “Special session” of the legis- 
lative assembly, pursuant to Const. 
art 2 § 55, is a “session” of the legis- 
lative assembly. State v. Olson, 44 
N. D. 614, 176 N.W. 528. 


[d] Initiative petition, if consid- 
ered as a statute, does not authorize 
the legislature to meet in special ses- 
sion for impeachment purposes with- 
out a call of the governor (Const. art 
5 § 27, and art 6 § 7; initiative peti- 
tion No. 79). Simpson vy. Hill, 128 
Okl, 269, 263 P. 635, 56 A.L.R. 706. 


fe] Where taxpayer sought in- 
junction against members of the leg- 
islature to prevent their calling an 
extraordinary session, it was held 
that, unless such session were called 
.upon order of the governor, if the 
members convened they could per- 
form no official functions, but that an 
‘injunction would not issue against the 


members from coming to the capitol 
as individuals. Simpson y. Hill, 128 
Okl. 269, 263 P. 635, 56 A.L.R. 706. 


94. Bunger vy. State, 146 Ga. 672, 
92 S.E. 72; Farrelly v. Cole, 60 Kan. 
356, 56 P. 492, 44 L.R.A. 464; State 
v. Fair, 35 Wash. 127, 76 P. 731, 102 
AmSR 897. : 


95. Dyer v. Shaw, 139 Okl. 165, 281 
P. 776; Simpson vy. Hill, 128 Okl. 269, 
263 P. 635, 56 A.L.R. 706. 


96. In re Opinions of the Justices, 
222 Ala. 353, 132 So. 311. 


97. See constitutional provisions, 


[a] Purpose of proclamation is to 
inform the members of the legislature 
of the designated subject which they 
are convened to consider. In re Lik- 
inS,, 2ao. Paw 456,52 A omese ane Le 
Likins’ Petition, 37 Pa. Super. 625. 


[b] Although proclamation did not 
expressly state extraordinary occa- 
sion had arisen, it referred to the 
power vested in the governor by the 
constitution to make such call, and 
when followed by message to mem- 
bers convened, suggesting that legis- 
lation was demanded by the people, an 
extraordinary occasion was presented 
within the meaning of the constitu- 
tion. Farrelly v: Cole, 60 Kan. 356, 56 
P. 492, 44 L.R.A. 464. 


Requisites of proclamation 
Statutes 59 C. J. 


98. See constitutional provisions; 
and see Ex parte Wolters, 64 Tex. Cr. 
R. 238, 144 S.W. 5381, AnnCas1916B 
1071, construing (governor’s response 
to request by legislature at special 
session for submission of further sub- 
jects construed). 


[a] Illustrations.—(1) Under 
Const. art 4 § 9, authorizing the gov- 
ernor to convene the legislature by 
proclamation stating the purpose of 
assembly, does not prohibit including 
in his proclamation convening a spe- 
cial session proposals for constitu- 
tional amendments, and a prohibition 
does not arise by implication from art 
19 § 2, relating to publication of pro- 
posed constitutional amendments. 
Pearce v. People, 53 Colo. 399, 127 P. 
224, (2) Under Const. art 4 § 8, 
providing that the legislature in extra 
session shall transact no “legislative 
business” but that for which it is 
especially convened, or which is called 
to its attention by the governor, ex- 
cept by a two-thirds vote of each 
house, the confirmation by the senate 
of executive appointments to office 
eannot be regarded as “legislative 
business,” since such confirmation is 
not essentially legislative in its na- 
ture, and does not require the codpera- 


see 


sion during the recess of a regular term.?® 
governor is required, under some constitutional pro- 
visions, to state, in his proclamation, the purpose for 
which extra or special sessions have been ealled,®7 
and the power of the legislature to legislate when 
convened in such sessions is subject to the limitations 
imposed by the state constitution,®® as is the business 
to be considered by the legislature at such sessions.?® 


[§ 63] (2) Nature of Extra or Special Session. 
Extra or special sessions should be treated as sepa- 
rate and independent from regular sessions. 


[§ 64] 6. Adjournment. Adjournments, except for 
brief periods, usually require the concurrent action 
of both houses, or, in case of a disagreement, the 
governor may order an adjournment? 
the legislature has adjourned at the expiration of 
its term, it cannot again be lawfully called together 


[59 C.J.] 91 


The 


but where 


tion of the house of representatives. 
In re Advisory Opinion to the Gov- 
ernor, 64 Fla. 16, 59 So. 782. (3) In 
view of Const. art 4 § 8, the data pro- 
vided in Const. art 4 § 11, relating to 
fines or forfeitures remitted, or re- 
prieves, pardons, or commutations 
granted, may properly be regarded as 
information pertaining to “legislative 
business” to be considered by the 
legislature in its visitorial capacity, 
usually exercised at the regular ses- 
sions. In re Advisory Opinion to the 
Governor, 64 Fla. 21, 59 So. 786. 


89. See constitutional provisions; 
and cases infra this note. 


[a] Where legislature is convened 
in extra session (1) the governor 
should, under Const. art 4 § 8, trans- 
mit to the senate, for its action there- 
on, appointments to the offices of cir- 
cuit judge, state attorney, and judge 
of the criminal court of record, made 
during adjournment. In re Advisory 
Opinion to the Governor, 64 Fla. 16, 
59 So. 782. (2) Consent of the sen- 
ate to the appointment of a member 
of the state board of harbor commis- 
sioners given at extra session was 
proper. People v. Blanding, 63 Cal. 
333. (3) The governor is not re- 
quired to communicate to the extra 
session of the legislature the specified 
data as to every case of fine or for- 
feiture remitted, or pardon granted, as 
provided for in Const. art 4 § 11. In, 
re Advisory Opinion to the Governor, 
64 Fla. 21, 59 So. 786. 


1. In re Opinions of the Justices, 
222 Ala. 353, 132 So. 311. 


[a] Time consumed by special ses-. 
sion of the legislature should not be 
deducted from the time of regular ses- 
sion (Const. [1901] §§ 48, 76,-122). 


In re Opinions of the Justices, 222 
Ala- 353, 132° So. 311. 
2. People v. Hatch, 33 Ill. 9; State 


v. Hillyer, 2 Kan. 17; In re Legisla- 
tive Adjournment, 18 R. I. 824, 27 A. 
324, 22 L.R.A. 716! 


[a] Joint action necessary.—Un- 
der Const. art 4 § 9, limiting the power 
of adjournment of each house to not 
more than two days without the con- 
sent of the other, implies that the 
general assembly can only adjourn by 
the joint action of the two houses. In 
re Opinion to Governor, 35 R. I. 166, 
85 A. 1056. 


[b] Adjournment sine die.—Where 
the governor adjourned the general 
assembly, which act was adopted by 
both houses and the members dis- 
persed, it was held that this put an 
end to the session and was an ad- 
journment sine die. Peo. v. Hatch, 33 
ibn 


92 [59 C.J.] 


except by the governor to sit in extra session,® and 
all of its powers as a legislature cease upon final ad- 


journment.* 


[§ 65] 7. Conduct of Business—a. Quorum and 
Number Required To Be Present or Act—(1) Quor- 
‘um. Generally, a majority of the members of a leg- 
islative body will constitute a quorum, in the absence 
of a constitutional provision. fixing the number.°® 


[§ 66] (2) Number Required To Be Present or 
Act. A session of the legislature may transact busi- 
ness so long as a quorum is present.® 
quorum is not shown to have been present to vote 
for the election of an officer, he fails to establish the 
right to such office,? and one who receives less than 


3. French v. State Senate, 146 Cal. 
604, 80 P. 1031, 60 L.R.A. 556. See 
also Simpson v. Hill, 128 Okl. 269, 
263 PRP. 635, 56 A.L.R. 706 (holding 
that, where the legislature had ad- 
journed sine die, the members had no 
inherent power to convene such body 
for inquisitorial purposes). 


4. Ex p. Hague, 105 N. J. Eq. 134, 
147 A. 220 [aff 9 N. J. Misc. 89, 150 A. 
o22it 


[a] Effect of dispersal,— “The 
resolution shows the purpose to dis- 
perse; the journals evidence the 
fact there were no other meetings (as 
what is called a meeting on July 5th 
cannot be regarded as a session or 
meeting of the Legislature), and there 
being a dispersal of the two bodies, 
* « s such: act, under this record, 
constituted a final adjournment, and 
by such act all claim as a legislative 
body was relinquished, and, being 
relinquished, constituted an end to 
the session, for ‘a legislative body has 
adjourned when it has dispersed.’ ” 
Ralls v. Wyand, 40 Okl. 323, 138 P. 
158, 164. 


5. See constitutional provisions; 
and cases infra this note. 


[a] Use and meaning of term “ma- 
jority.”—(1) Under Const. (1901) § 
52, which provides that ‘‘a majority of 
each house shall constitute a quorum 
to do business,’ a majority of such 
house present and taking part in its 
action is to be regarded as the body 
referred to as one of the branches of 
the legislature. Farmers’ Union 
Warehouse Co. v. McIntosh, 1 Ala. 
App. 407, 56 So. 102. (2) Under 
Const. pt 2 art 19, a quorum of the 
house of representatives consists of 
a majority of the actual membership, 
and not of the members elected. Pol- 
lard v. Gregg, 77 N. H. 190, 90 A. 176. 
(3) Under Williams Const. Annot. art 


5 § 30, a majority of each house is) 


necessary to transact business, and a 
minority cannot transact business, 
this view being in keeping with the 
provision of the constitution per- 
mitting a smalier number than a 
quorum to adjourn from day to day 
. Harp v. Riley, 40 Okl. 340, 
138 P. 164; Ralls v. Wyand, 40 Okl. 
S20, Looks Lbs. 


[b] Meaning of “quorum.’—‘‘They 
[quorum] are of two kinds,—one fixed 
by the constitution or power creating 
the body or assembly. In this way 
a majority of a majority may consti- 
tute a quorum and do business. But, 
where the quorum is not fixed by the 
constitution or the power that creates 
the body, the general rule is that a 
quorum is a majority of all the mem- 
bers and a majority of this majority 
may legislate and do the work of the 
whole.” State v. Ellington, 117 N. Cc. 
158, 23\S.H. 250, 251, 252, 30 L.R.A. 
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not elected.® 
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a majority of the votes cast in filling a vacancy is 


[§ 67] b. Rules of Procedure—(1) In General. 


tlonese 


Where a 


islatures.!? 


532, 53 AmSR 580. 


[ec] Powers of quorum.—‘The con- 
stitution of our state ordains that a 
majority of each house shall consti- 
tute a quorum. The house of repre- 
sentatives consists of 125 members; 
63 is a majority and a quorum. When 
a majority or quorum are present, the 
house can do business; not otherwise. 
A quorum possesses all the powers of 
the whole body, a majority of which 
quorum must, of course, govern.” In 
re Gunn, 50 Kan. 155, 32 P. 470, 476, 
LOE SEACL OLS: 


6 In re Gunn, supra; Opinion of 
Justices, 70 Me. 570; Pollard v. Gregg, 
TIN. tele lS Op eG On AS a Os SaaS ave 
Wyand, 40 Okl. 323, 1388 P. 158. 


{a] MTlustration.—Where a roll call 
in the house of representatives on a 
motion to adjourn showed there was 
no quorum present, although no busi- 
ness of a legislative character could 
be done, it did not automatically ad- 
journ the house, and if, before a 
declaration of adjournment, a quorum 
was secured by the arrival of absent 
members, it could continue in session 
for the transaction of business. Pol- 
lard v. Gregg, 77 N. H. 190, 90 A. 176. 


[b] Criterion as to when a legisla- 
ture is in session is when it is pre- 
pared to transact business; not that 


there is business to be done, but 
whether there is a _ constitutional 
quorum competent to transact it. 


he v. Wyand, 40 Okl. 3238, 138 P. 


[c] Less than quorum cannot 
regularly transact business, although 
they may take steps to perfect their 
organization and supply the deficiency 
in numbers. Opinion of Justices, 70 


ay 570; Opinion of Justices, 6 Me. 
[d] Adjournment.—A concurrent 


resolution adopted by the house on 
June 30 and the senate on July 1, di- 
recting that, upon the adjournment 
of each on such days, they should ad- 
journ until July 5, 19138, when, a 
quorum not appearing, the presiding 
officers should adjourn their respective 
bodies without day, is an unwarranted 
delegation of authority to a minority 
and void. Earp v. Riley, 40 Okl. 340, 
138 P. 164; Ralls v. Wyand, 40 Okl. 
323, 138 BP. 158. 


7. Stanford v. Ellington, 117 N. Cc. 
158, 23 S.E. 250, 53 AmSR 580, 30 
L.R.A. 532. 


[a] For example, where the legis- 
lature consisted of one hundred and 
seventy members, fifty in the senate 
and one hundred and twenty in the 
house, and twenty-six senators, but 
only forty-eight members of the house 
voted for the election of an officer, it 
was held that he was not entitled to 
the office. State v. Ellington, 117 N. 


The constitutions of the several states generally em- 
power each house to~determine its rules of proce- 
dure,® but no rule of either house can evade or avoid 
the effect of rules prescribed by the state constitu- 
However, the power of each house to de- 
termine its own rules does not preclude either house 
from adopting the same rules as the other,‘? and each 
house may declare rules of priority in considering 
bills.t2. Rules of procedure expire with the legisla- 
ture adopting them, unless readopted by future leg- 


C. 158, 23 S.E, 250, 30 L.R.A. 532, 53 
AmSR 580. * 


8 Sanders v. Rice, 41 R. I. 127, 
102 A. 914, LRA1918C 1153. 


9. See constitutional provisions. 


[a] Scope of power.—‘‘The provi- 
sion that each House ‘shall determine 
the rules of its proceedings’ does 
not restrict the power given to the 
mere formulation of standing rules, 
or to the proceedings of the body in 
ordinary legislative matters; but in 
the absence of constitutional re- 
straints, and when exercised by a 
majority of a constitutional quorum, 
such authority extends to the determi- 
nation of the propriety and effect of 
any action as it is taken by the body 
as it proceeds in the exercise of any 
power, in the transaction of any busi- 
ness or in the performance of any 
duty conferred upon it by the Consti- 
tution. This, of course, includes au- 
thority, subject to the Constitution, 
to determine the rules of procedure 
to be observed in agreeing to proposed 
amendments to the Constitution.” 
Crawford v. Gilchrist, 64 Fla. 41, 59 
So. 963, 968. AnnCas1914B 916. 


[b] Obstructing proceedings.— 
Under a constitutional permission to 
each house of the general assembly, 
during its sessions, to punish by im- 
prisonment any person not a member, 
for obstructing any of its proceedings, 
“the house had unquestionably the 
right to determine whether or not the 
acts of plaintiff were an obstruction 
to its proceedings within the meaning 
of the constitution, and, having so de- 
termined, to cause him to be im- 
prisoned as he was.” Canfield vw. 
CS abe 82 Tex. 10, 17 S.W. 390, 


10. Tayloe v. Davis, 212 Ala. 282, 
102 So. 433, 40 A.L.R. 1052. 


_ [a] Rule applied.—Budget L. § 6, 
in. so far as requiring a two-thirds 
vote to alter or amend a budget bill, is 
void, the constitution of 1901 as a 
whole recognizing the rule by ma- 
jority, except where specified, and §§ 
63, 64 meaning to prescribe a majority 
as the vote necessary to pass a bill or 
adopt an amendment thereto, except 
as otherwise fixed in the constitution. 
Tayloe v. Davis, 212 Ala. 282, 102 So. 
433, 40 A.L.R. 1052. 


[b] Joint public hearings on bud- 
get bills with the assistance of a 
member of the budget commission, 
provided by Budget L. § 10, are within 
the discretion of the legislature; no 
rule of procedure fixed by the consti- 
tution being violated thereby. Tayloe 
v. Davis, 212 Ala, 282, 102 So. 433, 40 
A.L.R. 1052. 


11. Tayloe v. Davis, supra. 
12. Tayloe v. Davis, supra. 
13. Tayloe v. Davis, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 68] (2) Power To Reconsider Action. The 
power to determine rules of procedure embraces the 
right to determine as to the reconsideration of ac- 
tion taken, when no provision of the constitution is 
thereby violated.** Rules limiting the reconsidera- 
tion of action operate only to prevent members of 
the house in which the measure originated and on 
which it has once acted from again bringing the sub- 
ject matter before it, but do not prevent the consid- 
eration of the same subject matter when embodied in 
a bill or resolution coming from the other house.15® 
A vote adopting a resolution and a vote duly taken 
to reconsider such vote destroy one another.® 


[§ 69] ¢. Orders and Resolutions.‘7 When the 
legislature commands, it is by an order;!8 but when 
it gives expression to a fact, a principle, its own 
opinions and purposes, it is expressed in the form of 
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a local or temporary character.?° A resolution, joint 
or otherwise, cannot rise higher than the inhibitions 
of the constitution.2! The general rule applicable 
to the construction of statutes is applicable to reso- 
lutions,?* and it will be presumed that resolves of 
the legislature were passed with a legitimate object 
im view, if they are capable of such construction.?* 


[§ 70] d. Journals of Legislature?*—(1) In Gen- 
eral. The constitutions provide for the keeping by 
the legislature of journals of its proceedings,?° and 
constitutional and statutory provisions generally re- 
quire the copying, printing, and publishing of the 
journals of legislative bodies.2® It is generally re- 
quired that the secretary of state shall be the cus- 
todian of the journal of each house,?* and, upon de- 
livery of the journal to the secretary of state, the 
clerk has no custody of, or control over, it, with 


a resolution.!® 


14. Crawford v. Gilchrist, 64 Fla. 
41, 59 So. 963, AnnCas1914B 916; 
Witherspoon v. State, 138 Miss. 310, 


103 So. 134; State v. Foster, 7 N. J 
Law 101. 
[a] Reconsideration of resolution 


confirming appointment.—Under 
Const. (1890) § 55, providing that each 
house of the legislature may deter- 
mine rules of its own proceedings, in 
view of U. S. Senate Manual Rules, 
rule 38 §§ 3, 4, construing U. S. Const. 
art 1 § 5, of similar import, the senate 
may adopt and act on a rule providing 
for reconsideration of confirmation of 
appointment to office by the governor. 
Witherspoon v. State, 138 Miss. 310, 
103 So. 134. 


[b] Bf€ect of final result.—‘All 
deliberative bodies, during their ses- 
sion, have a right to reconsider their 
proceedings as they deem _ proper, 
when not otherwise provided by law, 
and it is the final result only which 
is to be regarded as the thing done.” 
Crawford v. Gilchrist, 64 Fla. 963, 59 
So. 963, 969, AnnCas1914B 916. 


15. Leser v. Garnett, 139 Md. 46, 
114 A. 840 [aff 258 U.S. 
217, 66 L. Ed. 505]. 


16. Crawford v. Gilchrist, 64 Fla. 
41, 59 So. 963, AnnCas1914B 916. 


[a] MWiustration.—Where a house 
joint resolution was passed by the 
senate subject to its rule that such 
passage might be reconsidered, the 
effect of affirmative action taken by 
the senate, pursuant to its rules, in de- 
‘claring that the motion to reconsider 
the passage of such joint resolution 
was agreed to, was to nullify and 
render ineffective the vote by which 
the joint resolution had passed the 
senate. Crawford v. Gilchrist, 64 Fla. 
41, 59 So. 963, AnnCasi914B 916. 


17. Continuance of committee by 
‘resolution see infra § 75. 


Resolutions and _ statutes 
tinguished see Statutes 59 C. J. 


dis- 


18. Moulton v. Scully, 111 Me. 428, 
89 A. 944, 

19. Moulton v. Scully, supra; Con- 
ley v. Texas Division of United 


Daughters of the Confederacy, (Tex.) 
164 S.W. 24. 


[a] Word “resolve” is the most apt 
word to designate the expression of 
the legislative opinion and purposes; 
its commands being made by an “or- 
der.” Moulton v. Scully, 112 Me. 428, 
89 A. 944, 


[b] “hus, in view of Const. art 4 
§ 15, art 3 §§ 34, 38, the legislature 


A joint resolution is a form of leg- 
islation used chiefly for administrative purposes of 


130, 42 S.cti { 


could by resolution set apart a par- 
ticular room in the state capitol for 
use of the Daughters of the Confeder- 
acy. Conley v. Texas Division of 
United Daughters of the Confederacy, 
164 S.W. 24. 


20. Olds v. Commissioner of State 
Land Office, 134 Mich. 442, 86 N.W. 
956, 96 N.W. 508; Ex p. Hague, 105 
N. J. Eq. 334, 147 A. 220. 


[a] Nature of joint resolution.—A 


joint resolution of the legislature is. 


not a “law.” It is of less solemnity 
thana law. Ex p. Hague, 105 N. J. Eq. 


134, 147 A. 220 [aff 9 N. J. Misc. 89, 
150 A. 322]. 
[b] Power to amend.—The 1929 


legislature was without power to 
amend or supplement a joint ese 
tion of the 1928 legislature. Ex 
Hague, 105 N. J. Eq. 134, 147 A. 226 
{aff 9 N. J. Misc. 89, 150 A. 322]. 


21. Shanks v. Julian, 213 Ky. 291, 
280 S.W. 1081. 


22. See case infra this note. 


[a] Hence, if the words of a reso- 
lution of the legislature appointing 
an investigating committee to sit 
after adjournment of legislature sine 
die convey a definite meaning which 
involves no absurdity, then that mean- 
ing, apparent on the face of the in- 
strument, must be accepted, and the 
courts have no right to add to it or 
take from it. State v. Childers, 90 
ORL 11, 225° Be 778. 


Construction of statutes see Stat- 
utes § 571. 


23. Attorney General v. 
den, (Mass.) 171 N.E. 82. 


24. As evidence of enactment and 
validity of statutes see Statutes § 198. 


Judicial notice of legislative jour- 
nals see Evidence § 1904. 


25. 
and cases infra this note. 


[a] Thus (1) each house of the 
legislature must record certain of its 
actions in a journal, while other pro- 
ceedings equally binding on the legis- 
lature are not required to be so record- 
ed (Const. art 3 § 17). State v. City 
of Palmetto, 99 Fla. 401, 126 So. 781. 
(2) The journal to be kept by_both 
houses is the record required by Const. 
art 3 §§ 9,17. Dayton v. Pacific Mut. 
Life Ins. Co., 202 Iowa 753, 210 N.W. 
945. 

[b] What constitutes.—In an ac- 
tion to recover sums paid under 
duress and protest for a license tax 


Brissen- 


See. constitutional provisions; 


no right to possession, except for the purpose of 
copying it for the printer.?® 


Reports and publie 


under a revenue law claimed to have 
been passed, it was held that the 
journal was the book kept in the sec- 
retary of state’s office and not a file 
of memorandum sheets from which 
it was made up. Montgomery Beer 
Bottling Works v. Gaston, 126 Ala. 
425, 446, 28 So. 497, 51 L.R.A. 396, 85 
AmSR 42 (‘the constitution and stat- 
utes as plainly imply as if they had 
contained the express language that 
these journals shall be in permanent, 
substantial book form, written or 
printed in ink. Thereby their greater 
accessibility and convenience to their 
contents by all the public can be pro- 
moted, their keeping and handling ren- 
dered safer and easier, and their per- 
manent preservation the better se- 
cured”’). 


[ec] Purpose’ of grounds.—(1) 
The principal objects in requiring 
journals to be kept are to enable the 
members to be informed from day to 
day of the progress and state of busi- 
ness before them (Smithee v. Garth, 
33 Ark. 17; Worthen v. Badgett, 32 
Ark. 496), (2) and in order that con- 
stituencies may afterward see how 
their representatives performed their 
duty (Smithee v. Garth, supra; 
Worthen v. Badgett, supra). 


26. See constitutional and statu- 
tory provisions; and cases infra this 
note. 

[a] Thus (1) Code (1907) § 928, as 


amended by Acts (1919) p 458, only re- 
quires journals of the senate and the 
house of representatives to be deliv- 
ered to the public printer after final 
adjournment, and in this connection 
the word “immediately”’ means ‘“‘quick- 


ly;” “without unnecessary delay.” 
Stewart v. Wilson Printing Co., 210 
Ala. 624, 99 So. 92. (2) Where a 


proposed amendment to the constitu- 
tion was adopted and entered on the 
journal, it was held that, under Const. 
art 256, the amendment should be pub- 
lished by the secretary of state. 
State v. Mason, (La.) 9 So. 776. (3) 
Where Gen. St. c 7 and 20 provided for 
the copying and printing of journals, 
it was held that the secretary of the 
senate was entitled to be paid for 
copies of reports and documents form- 
ing a part of the journal as the ap- 


pendix. State v. Thompson, 41 Mo, 
240. 
27. Montgomery Beer Bottling 


Works v. Gaston, 126 Ala. 425, 28 So. 
497, 51 L.R.A. 396, 85 AmR 42, 


28. Montgomery Beer’ Bottling 
Works v. Gaston, supra; State v. Wil- 
ee 123 Ala. 259, 26 So. 482, 45 L.R.A. 
772. 
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documents which make up the appendix are included 
in, and form a part of, the journal, in the same man- 
ner as the daily proceedings,?® and the govérnor’s 
message returning a bill becomes a part of the jour- 
nal entry.°®° 


[ 71] (2) Official Journal. The only official jour- 
nal is the one filed in the office of the Secretary of 
State in accordance with law,*! and in ease there is 
a discrepancy between such journal and the journal 
printed for the information of the public, the for- 
mer must govern;?? and when the house approves the 
journal of the previous day, such journal is the only 
authorized one of that day’s proceedings.*® 


[§ 72] (3) Conclusive Effect of Journal.** Ordi- 
narily, the legislative journals constitute conclusive 
proof of their contents and import absolute verity, 
and cannot be impeached or disputed by extraneous 
evidence,?> even on the ground of mistake or 
fraud;?* although fraud, error, mistake, or the im- 
proper exercise of judgment on the part of a state 
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agent or representative, existing intrinsically, may 


be shown.?? When the journal does not affirmatively 
show ¢hat a quorum was present, it will not be pre- 


sumed that it was,?® and if the journal shows that 


there were no proceedings, it evidences that there 
was no session.2® However, where the house has 
failed to make any record of its adjournment, or its 
records are in such a state of confusion as to render 
ascertainment of the date impossible, then resort 
may be had to other evidence, but not otherwise.*° 
Moreover, in spreading his protest upon the journal, 
a member merely vindicates his own course, but does 
not destroy the conclusive effect of the journal.** 
In determining what was or was not done by a leg- 
islative body, the journal must be considered as a 
whole, as any other record would be.*? 


[§ 73] (4) Correction of Journal. Erroneous re- 
citals of facts in the journal may be corrected by the 
legislature by amendment at the same or a subse- 
quent session,** the house itself being the only tri- 
bunal authorized to correct an error,** and the right 


29. State v. Thompson, 41 Mo. 240. 


30. State v. Dixie Finance Co., 152 
Tenn. 306, 278 S.W. 59. 


81. See constitutional provisions. 


32. Stewart v. Wilson Printing Co., 
210 Ala. 624, 99 So. 92; State v. Mar- 
tin, 160 Ala. 181, 48 So. 846. 


33. State v. Wagner, 130 Minn. 424, 
153 N.W. 749. 


34. As evidence as to enactment of 
statute see Statutes 59 C. J. 


35. Taylor v. Beckham, 108 Ky. 278, 
56 S.W. 177, 21 KyL 1735, 94 AmSR 
357, 49 L.R.A. 258 [error dism 178 
U.S. 548, 20 S.Ct. 890, 1009, 44 L. Ed. 
1187]; State v. State Secretary, 43 La, 
Ann. 590, 9 So. 776; Auditor-Gen. v. 
Menominee County, 89 Mich. 552, 51 
N.W. 4838; Wise v. Bigger, 79 Va. 269. 


[a] Signature.—Under Const. pt 2 
arts 46(47), 63(64), although the sec- 
retary of state is the recording officer 
of the council, the verity of the record 

_ is established by the signatures of the 
members of the council. In re Opin- 
ion of the Justices-Adjutant General, 
719 N.oH. 535, 112 Av525; 


[b] Wariance between journals.— 
Where the journal of the house cer- 
tified the election of S as judge, and 
that of the senate the election of L, 
and the two houses did not correct 
this discrepancy, and no commission 
was issued, it was held that L could 


not be inducted into office. State v. 
Moffitt, 5 Ohio 358. t 
[ec] Adjournment.—(1) The two 


houses of the legislature may make 
their respective journals show that 
all their business was transacted be- 
fore the time fixed for adjournment by 
the constitution, and, in the absence 
of a gross and flagrant violation of 
the constitution as to the length of 
the session, evidence is inadmissi- 
ble to contradict the journal. Earnest 
v. Sargent, 20 N. M. 427, 150 P. 1018. 
(2) The date of adjournment of the 
legislature as shown by its journals is 
not contradicted or rendered uncertain 
because a large amount of business is 
shown to have been transacted within 
a short period of time. Capito v. Top- 
ping, 65 W. Va. 587, 64 S.E. 845, 22 
L.R.A.N:S, 1089. 


36. McCulloch v. State, 11 Ind. 424; 
State v. Dixie Finance Co., 152 Tenn. 
306,278 S.W. 59. 


37. State v. State Secretary, 43 La. 


Ann. 590, 9 So. 776. 


38. Webb vy. Carter, 129 Tenn. 182, 
165 S.W. 426. 


39. Earp v. Riley, 40 Okl. 340, 138 
P. 164; Ralls v. Wyand, 40 Okl. 323, 
138 P. 158. 


fa] Tilustration.—Where the jour- 
nals did not show any proceeding of 
the house after June 30, or of the 
senate after July 1 except a meeting 
of a minority of the members of each 
body on July 5, there was no legisla- 
tive session of either body subsequent 
to June 30 and July 1, respectively. 
Earp v. Riley, 40 Okl. 340, 138 P. 164; 


Ralls v. Wyand, 40 Okl. 323, 138 P. 
158. 
40. State v. Junkin, 79 Neb. 532, 


113 N.W. 256; HEarnest v. Sargent, 20 
N. M. 427, 150 P. 1018; Capito v. Top- 
ping, 65 W. Va. 587, 64 S.E. 845, 22 
L.R.A.N.S. 1089. 


41. Robinson y. City of Ensley, 
(Ala.) 52 So. 69; City of. Ensley v. 
Simpson, 166 Ala. 366, 52 So. 61; Audi- 
tor-Gen. v. Menominee County, 89 
Mich. 552, 51 N.W. 483. 


[a] Protest of member entered on 
journal as not affecting adoption of 
resolution.—A constitutional privilege 
of a memvper to protest against any 
act, proceeding, or resolution which 
he may deem injurious to any person 
or to the public, as to have the nature 
of the dissent entered on the journal, 
although entered on the journal, can- 
not affect the previous adoption of the 
resolution, or be used as a statement 
of facts to contradict the journal. 
Auditor-Gen. v. Menominee County, 89 
Mich. 552, 51 N.W. 483. 


42. State v. Tollison, 100 S. C. 165, 
84 S.E. 819 (holding resolutions in 
senate journal in effect to declare that 
record of previous day was a mistake, 
and to correct such mistake, and hence 
not to show confirmation of appoint- 
ment). 


43. Ala.—Stewart v. Wilson Print- 
ing Co., 210 Ala. 624, 99 So. 92. 


Fe eee ha v. Logan County, 17 Ill. 


Mich.—Atty.-Gen. vy. 
Mich. 408, 47 N.W. 765. 
N. C.—Richmond County Com’rs v. 


Farmers’ Bank, 152 N.C. 387, 67 S.B. 
969, 21 AnnCas 812. 


S. C.—State vy. Tollison, 100 S. Cc, 
165, 84 S.H. 819. 


Burch, 8&4 


“A legislative body makes and con- 


trols its own record, and decides for 
itself when it contains a true history 
of its proceedings.” Village of Gil- 
berts v. Rabe, 49 Ill. App. 418, 420. 


. [a] Bound journal.—Where there 
was a contest concerning the appoint- 
ment of a member of the board of 
registration and it was shown that a 
statement appearing in the bound 
volume of the Senate Journal was a 
mistake, it was held that it had been 
eorrected by later resolutions. State 
v. Tollison, 100 S. C. 165, 84 S.E. 819. 


[b] Bule applied.—The rule that 
the same legislature may correct its 
journals so as to make them speak the 
truth, and that when corrected the 
journals will stand as if so originally 
made, is applicable to the amendment 
of legislative records, especially 
where no adversary rights of innocent 
third persons have intervened. Rich- 
mond County Com’rs v. Farmers’ 
Bank, 152 N. C. 387, 67 S.B. 969, 21 
AnnCas 812. 


[ec] Before final adjournment.—(1) 
Each house of the legislature has the 
power to correct its journals so as to 
make them speak the truth at any 
time before final adjournment. Stew- 
art v. Wilson Printing Co., 210 Ala. 
624,99 So. 92. (2) Entries in the jour- 
nal are sometimes made after the ad- 
journment of the legislature under 
provisions made therefor either by the 
rules or by statute; but after the 
journal has been delivered to the sec- 
retary of state for filing in his office, 
the clerk cannot direct entries to be 
made, since his official connection 
with the journal has terminated. 
Montgomery Beer Bottling Works v. 
Gaston, 126 Ala. 425, 28 So. 497, 85 
AmSR 42, 51 L.R.A. 396. 


[ad] At special session of same leg- 
islature a committee was properly ap- 


pointed to correct a defect in the jour- ° 


nal resulting from failure of the clerk 
to note that the bill passed its third 
reading and to enter the “yeas” and 
“nays” upon such reading on the jour- 
nal. Richmond County Com’rs yv. 
Farmers’ Bank, 152 N. C. 387, 67 S.B. 
969, 21 AnnCas 812. 


44, West End v. Simmons, 165 Ada. 
359, 51 So. 688; State v. Dixie Finance 
Co., 152 Tenn. 306, 278 S.W. 59: 


“The houses of the Legislature 
have inherent power and right dur- 
ing the session to amend their jour- 
nals so as to make them speak the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to amend does not depend upon statute but is right 


commen to legislative bodies.*® 


It is not duty of secretary of state as the custodian 
of the hegislative journals to expunge false entries 
therefrom, and he cannot be compelled to do so.*® 


[§ 74] 8. Committees, Investigations, and Powers 
Incident Thereto—a. Committees—(1) In General. 
The state legislature, or either branch thereof, has 
power to appoint committees, which, 
those powers and only those which are lawfully con- 
ferred upon them by the legislative bodies,*7 and 
such committees may be appointed at either special 
or regular sessions.** -But where the legislature is 
required to act as a unit, a single branch cannot le- 
gally appcint a special investigating committee.*® 


-[§ 75] (2) Continuance of Powers. Legislative 
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act only while the legislature is in session,®® but it 


is within the power of the legislature in the absence 


: constitution.®? 
in general, have 


mittees.°* 


committees, in the absence of special authority, can 


truth, and the recitals of the journals, 
being consistent with each other, 
must be taken as ‘indubitably true.” 
West End v. Simmons, supra. 


45. People v. Chicago, M. & St. 
EePRY. Co; a26 all. 179, 257 Ni be 2007 
State v. Tollison, 100 S. C. 165, 84 
S.E. 819. 


[a] Right and power to correct.— 
“There can be no doubt, . . . that 
the Senate of 1912 had the right and 
power, while in session, to correct its 
own journal.” State v. Tollison, 100 
S. C. 165, 84 S.E. 819, 821. 


46. State v. Wilson, 123 Ala. 259, 
26 So. 482, 45 L.R.A. 772. 


47. Fergus v. Russel, 270 Ill. 304, 
110 N.E. 130, AnnCas1916B 1120; Ex 
p. Hague, 104 N. J. Eq. 31, 144 A. 546; 
Ex p. Wolters, 64 Tex. Cr. 238, 144 
S.W. 531, AnnCas1916B 1071; Baxter 
v. State, 9 Wis. 38. But see State v. 
Guilbert, (Ohio) 78 N.E. 931 (hold- 
ing that under the constitution the 
senate could not appoint a commit- 
tee by resolution to investigate charg- 
es of corruption existing in the gov- 
ernment of a city). 


[a] TIllustrations.—(1) A _ legisla- 
tive resolution delegating to a com- 
mittee authority to survey questions 
of public interest may be a valid ex- 
ercise of legislative power, although 
some inquiries were unlawful. Ex 
p. Hague, 145 A. 618 [aff 104 N. J. Eq. 
31, 144 A. 546]. (2) A committee of 
the legislature of a territory was held 
to have power to settle for work in 
finishing the capitol. Baxter v. State, 
9 Wis. 38. 


[b] Appointment of investigating 
committee as not precluding senate 
from acting.—The fact that the sen- 
ate has appointed a committee to in- 
vestigate charges against its mem- 
bers does not preclude it from in- 
vestigating such charges itself. Ex 
p. McCarthy, 29 Cal. 395. 


48. Ex p. Wolters, 64 Tex. Cr. 238, 
144 S.W. 531, AnnCasi916B 1071. 


49. State v. Guilbert, 75 Ohio St. 
1, 78 N.E. 931; Com. v.-Costello, 21 
Pa. Dist. 232; Ex p. Caldwell, 61 W. 
Va. 49, 55 S.H. 910, 10 L.R.A.N.S. 172, 
11 AnnCas 646. 

50. Marshall v. Harwood, 7 Md. 
466, 482; Commercial, etc., Bank v. 
Worth, 117 N. C. 146, 23 S.H. 160, 30 
L.R.A. 261. 

“Committees have no power to act 
as such during the recess of the Leg- 
islature, unless they are authorized 
specially to do so.” Marshall v. Har- 
wood, supra. 

51. Ark.—Russell v. Cone, 168 Ark. 


989, 272 S.W. 678; Dickinson vy. John- 
son, 117 Ark. 582, 176 S.W. 116, LRA 
1915E 496, AnnCas1916B 1067. 


Ill.—Fergus v. Russel, 270 Ill. 304, 
110 N.E. 130, AnnCasi916B 1120. 


ie he v. Lange, 16 Ind. 


N. C.—Commercial & Farmers’ 
Bank v. Worth, 117 N. C. 146, 23 S.B. 
160, 30 L.R.A. 261. 


W. Va.—Ex p. Caldwell, 61 W. Va. 
49) 5 ditS 9005010) RGAGNESS 172; did 
AnnCas 646. 


52. See constitutional provisions; 
and casés infra this note. 


{a] Long indulgence in custom to 
appoint by joint or separate resolu- 
tions does not authorize the legisla- 
ture, or either house, to appoint com- 
mittees to act after the session of 
the legislature has ended. Fergus v. 
Russel, 270 111. 304, 110 N.H. 130, Ann 
Cas1916B 1120. 


[b] Resolution.—(1) To obtain 
necessary information, either branch 
of the legislature may appoint com- 
mittees to serve after adjournment of 
the session which appointed them, 
and the members may be compensat- 
ed, but this may be done only by a 
bill and not by a resolution. Dickin- 
son v. Johnson, 117 Ark, 582, 176 S.W. 
116, LURAI91I5E 496, AnnCasi916B 
1067. (2) Powers delegated by the 
legislature or either house thereof to 
a committee by a mere resolution 


cease upon the adjournment of the’ 


legislature sine die. Fergus v. Rus- 
sel, 270 Ill. 304, 110 N.E. 130, AnnCas 
1916B 1120. (3) All powers of a com- 
mittee appointed under a joint resolu- 
tion cease on final adjournment of 
the legislature, except that the com- 
mittee may make a report. Ex p. 
Hague, 105 N. J. Eq. 134, 147 A. 220 
[aff.9 N. J. Misc. 89, 150 A. 322]. 
(4) Under Const. art 5 § 17, provid- 
ing that the regular biennial session 
of the legislature shall not exceed 
sixty days, unless by two-thirds vote 
of the members elected to each house, 
and § 23, reaquiring a vote of the ma- 
jority of each house to enact a law or 
pass a resolution having the force and 
effect of law, it was held that the 
senate alone could not extend the 
powers of a committee by a resolu- 
tion beyond the session. Tipton v. 
Parker, 71 Ark. 193, 74 S.W. 298. 


[c] Want of direction in resolu- 
tion to continue after adjournment.— 
Where a committee was created by a 
concurrent resolution to investigate 
charges of bribery, but such resolu- 
tion failed to provide for the continu- 
ance of the committee’s labors after 
adjournment, it was held that an act 


of constitutional restriction to appoint committees 
to sit after adjournment. 
a committee whose work of investigation is to pro- 
ceed after the adjournment of the body which cre- 
ated it, some jurisdictions require the enactment of a 
law by bill passed in the manner prescribed by the 
However, in jurisdictions where the 
joint resolutions are recognized as equivalent to laws 
enacted by bill, such resolutions when duly passed 
may continue or appoint a committee to carry on 
after adjournment.°* 


[§ 76] (3) Members. Private citizens, as well as 
members of the legislature, may, in the absence of 
constitutional inhibition, be made members of com- 


To continue or appoint 


making appropriations for the ex- 
penses of such committee evidenced 
an intent on the part of both houses 
that the committee should sit after 
final adjournment. In re Davis, 58 
Kan. 368, 49 P. 160. 


53. See cases infra this note. 


[a] In New York (1) there being 
no constitutional inhibition upon the 
power of the senate and assembly to 
confer power upon a committee to sit 
during recess or between sessions, 
after adjournment, the contention 
that the only way such power may be 
conferred is by bill is without merit. 
Peo. v. Backer, 113 Misc. 400, 185 
NY.S: 459; 89° Ni Y. Cr..17.) 2@2), And 
under the constitution of 1846, it has 
been held that there is no prohibition ~ 
against the creation of a commission 
by concurrent resolution, and that, 
where not expressly prohibited by the 
constitution, the legislative power 
was unrestricted and unlimited. Peo. 
v. Learned, 5 Hun 626. 


[b] In Texas.—A joint resolution 
of both houses, approved by the gov- 
ernor, reflects the command and will 
of the state in one of the modes pre- 
scribed by the constitution, and is as 
binding as a statute. Terrell v. King, 
118 Tex. 237, 14 S.W.(2d) 786. 


[ec] In West Virginia, where the 
house of delegates adopted a resolu- 
tion authorizing the speaker to ap- 
point a committee of members of the 
house empowering it to sit after ad- 
journment of the session, it was held 
that the house had no power to do so, 
but that a committee with such au- 
thority could be created either by 
joint resolution or by an act. Ex: p. 
Caldwell, 61 W. Va. 49, 55 S.H. 910, 10 
L.R.A.N.S. 172, 11 AnnCas 646. 


{d] In Pennsylvania.—(1) Where 
a resolution was adopted by the sen- 
ate three days before adjournment, to 
investigate charges against judges 
and other persons of immoral or dis- 
honest ‘conduct, or violations of oaths 
of office, and meetings were held 
after adjournment, it was held that 
the consent of both houses was re- 
quired. Com. vy. Costello, 21 Pa. Dist. 
232. (2) But where the house adopted 
a resolution to investigate certain 
charges and accusations of unjudicial 
conduct on the part of certain judges 
looking to impeachment, it was held 
that, under Const. § 1 art VI, it was 
the separate function of the house, 
and that hearings could be held after 
adjournment sine die. Impeachment 
of Civil’Officers, 22 Pa. Dist. 833. 


54 Terrell v. King, 118 Tex. 237, 
14 S.W.(2d). 786. See Peo. v. Milli- 
ken, 185 N. Y. 35, 77 N.E. 872 (where 
commissioners of civil service made 
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[§ 77] (4) Counsel and Assistants.°® By author- 
ity from the legislature, the committee may employ 
all outside help or counsel needed to accomplish its 


lawful purpose.*® 


[§ 78] b. Investigations—(1) Power To Conduct. 
The legislature has the power to investigate any sub- 
ject respecting which it may desire information in 
aid of the proper discharge of its function to make 


an investigation of certain charges 
relating to the solicitation of political 
contributions). 


55. Power of legislature to employ 
or appoint clerks see infra 89. 


56. Terrell v. King, 118 Tex. 237, 
14 S.W.(2d) 786. 


[a] Counsel fees.—Where the res- 
olution of the legislature appointing 
a@ committee did not authorize the 
committee to employ counsel, it was 
held that counsel fees were not a 
necessary expense. Purnell v. Worth, 
MN Cons) 25.9 Eaiol, 730 flav. A, 
262. 


57. Cal.—Ex p. McCarthy, 29 Cal. 
95. 


Ill.— Greenfield v. Russel, 292 Ill. 


392, 127 N.E. 102. 


Mass.—Atty.-Gen. v. Brissenden, 
271 Mass. 172, 171 N.E. 82; Burnham 
Wi pe nEIseey; 14 Gray 226, 74 AmD 
676. 


. N. Y.Peo. v. Keeler, 99 N. Y. 463, 
QNEH 615, (624,13, Nv Ye Cr. 348, 652 
AmR 49. 


Okl.—Simpson v. Hill, 128 Okl. 269, 
268) P6385, 562A. E.R. 706. 


Pa.—Com. v. Costello, 21 Pa. Dist. 
232. 


Wis.—State v. Frear, 138 Wis. 178, 
119 N.W. 894; In re Falvey, 7 Wis. 
528. 


“The power of obtaining informa- 
tion for the purpose of framing laws 
to meet supposed or apprehended 
evils is one which has, from time im- 
memorial, been deemed necessary, 
and has been exercised by legislative 
‘bodies.’ Peo. v. Keeler, supra. 


[a] Power at special session (1) 
‘may be limited to matters as to which 
legislature may enact laws. Ex p. 
Wolters, 64 Tex. Cr. 238, 144 S.W. 531, 
AnnCasl1916B 1071. (2) The limita- 
tion of Const. art 3 § 40, placed on the 
legislature at special session, does 
mot preclude the appointment of a 
committee to obtain information for 
future use on a Subject not submitted 
by the governor. Hx p, Wolters, su- 
pra. (3) The governor’s response to 
a request by the legislature at special 
session for submission of further 
subjects construed as a promise to 
‘consider the request, so that the leg- 
islature by a committee could seek 
information to impress on him the 
necessity for a submission of such 
matters. Ex p. Wolters, supra. 


58. Mass.—Atty.-Gen. vy. Brissen- 
den, 271 Mass. 172, 171 N.E. 82. 


N. Y.—People v. Keeler, 99 N. Y. 
463: 2 ON. .He7615,. 3. 'N. Y. ‘Cr. 348; 52 
AmR 49, 

Ohio.—Ex p. Dalton, 44 Ohio St. 
142, 5 N.E. 136, 58 AmR 800. 


S. C.—Robertson v. Peeples, 120 S. 
Gy 1476, /1152S.B.> 300. 


'. ex.—Terrell v. King, 118 Tex. 237, 
14 S.W.(2d) 786, 789. 


Wis.—State v. Frear, 1388 Wis. 173, 
119 N.W. 894; In re Falvey, 7 Wis. 
‘528. 


STATES 


See Ex p. Bunkers, 1 Cal. App. 61, 
81 P. 748 (holding that the legisla- 
tive committee on commissions and 
retrenchment had authority to ex- 
amine the affairs of certain loan as- 
sociations incorporated under the gen- 
eral laws of the state); Yoe v. Hoff- 
man, 61 Kan. 265, 59 P. 851 (where 
an investigation was conducted by a 
committee appointed by the governor, 
lieutenant governor, and speaker of 
the house into the activities of mem- 
bers of the board of regents). 


“In declaring. /. 2 .that)s-‘each 
house may determine the rules of its 
own proceedings,’ the Constitution 
é delegates to each house the 
choice of methods for the most ad- 
vantageous use of its functions. 
. . . Having such choice of meth- 
ods, each house is fully authorized to 
appoint committees to make investi- 
gations and conduct inquiries and 
gather information with respect to 
the operation of subsisting laws and 
the need for their improvement, alter- 
ation, or repeal.” Terrell v. King, su- 
pra. 


[a] Ascertainment of facts (1) in 
its essence, is not a legislative func- 
tion, but is ancillary to legislation 
and may be accomplished in different 
ways. Atty.-Gen. v. Brissenden, 271 
Mass. 172, 171 N.E. 82. (2) “Such in- 
quiries may be inaugurated by any 
mode which may be thought most 
practicable or convenient—the mode 
is immaterial.” Ex parte McCarthy, 
29. Cal, ~395, 1/403. (3) The general 
court, where facts are necessary as a. 
basis for legislative action, may as- 
certain them in any reasonable way. 
Atty.-Gen. v. Brissenden, supra. 


{b] Thus (1) “if the legislature 
have the power to investigate at all, 
it has the power of choosing how the 
investigation shall be had; whether 
by a committee of one house, or by a 
committee of each house, acting sepa- 
rately, or by committees acting joint- 
ly.” In re Falvey, 7 Wis. 528, 536. 
(2) Under Const. art 3 § 40, the ap- 
pointment of a committee by the leg- 
islature at special session to investi- 
gate a matter not submitted by the 
governor has been held to give the 
committee no power to summon a 
witness, so that his refusal to answer 
was not a contempt. Ex parte Wol- 
ters, 64 Tex. Cr. 238, 144 S.W. 531, 
AnnCas1916B 1071. 

59. See cases infra this note. 

[a] Bssential power.—“‘The power 
of the General Assembly to obtain in- 
formation on any subject upon which 
it has power to legislate, with a view 
to its enlightenment and guidance, is 
so obviously essential to the perform- 
ance of legislative functions that it 
has always been exercised without 
question.” Ex p. Parker, 74S. C. 466, 
470, 55 S.H. 122, 114 AmSR 1011, 7 
AnnCas 874. 


[b] Bach house of legislature (1) 
is authorized to appoint committees 
to gather information requisite or 
helpful to enlightened or efficient leg- 
islation (Const. art 3 § 11). Terrell 
v. King, 118 Tex. 237, 14 S.W.(2d) 786. 
(2) “Where no constitutional limita- 
tion or restriction exists, it is compe- 
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or unmake written laws, or perform any other act. 
delegated to it by the fundamental law,°’ and the 
legisiature may proceed, with that end in view, by a 
duly authorized committee of one or both branches 
of such body. 
create committees and authorize them to gather in- 
formation and make recommendations on all subjects 
concerning which it has the right to enact laws,°° 


The legislature has the power to 


tent for either of the two bodies com- 
posing the legislature, to do, in their 
separate capacity, whatever may be 
essential to enable them to legislate. 

; It is a well-established prin- 
this parliamentary law, that 
either house may institute any in- 
vestigation having reference to its 
own organization, the conduct or 
qualification of its members, its pro- 
ceedings, rights or privileges, or any 
matter affecting the public interest 
upon which it may be important that 
it should have exact information and 
in respect to which it would be com- 
petent for it to legislate. The right 
to pass laws, necessarily implies the 
right to obtain information upon any 
matter which may become the subject 
of a law. It is essential to the full 
and intelligent exercise of the legisla- 
tive function.” Briggs v. MacKellar, 
(N. Y.) 2 AbbPr 30; 55. 


[c] Extent.—The power of the 
legislative branch of the government, 
in conducting investigations, is as 
broad as the subject to which the in- 
quiry properly entered upon has rela- 
tion. Ex p. Battelle, 207 Cal. 227, 277 
P. 725, 65 A.L.R. 1497 [fol Ex p. Wish- 
on’ 207. Cal. 788, 247 (P9738). Bap: 
George, 207 Cal. 787, 277 P. 738; Ex 
p. Treanor, 207 Cal. 788, 277 P. 738: 
Ex p. Duque, 207 Cal. 789, 277 P. 739; 
Ex p. Gay, 207 Cal. 790, 277 P. 739; Ex 
p. Shelby, 207 Cal. 790, 277 P. 739; Ex 
p. Low, 207 Cal. 791, 277 P. 739, and 
Ex p. Merrill, 207 Cal. 792, 277 P. 740]. 


[d] Ulterior purpose cannot be 
imputed.—In a suit for an injunction 
to prevent further investigation of a 
canal project by a legislative commit- 
tee, where it was alleged that the in- 
formation sought was to be used 
against those in charge of the canal 
in litigation then pending, it was 


ciple of 


held that the legislature has the pow-: 


er to investigate any subject upon 
which it has power to legislate, which 
power may be exercised by a commit- 
tee, and, where there is a legitimate 
use that the legislature can make of 
the information sought, an ulterior 
purpose in the investigation cannot 
be imputed, nor can an improper use 
of the information, when secured, be 
presumed. Robertson v. Peeples, 120 
S. C. 176, 115 S.B. 300. : 


[e] Tax survey committee is an 
appropriate instrumentality for the 
effective exercise of the state’s legis- 
lative power. Terrell v. King, 118 
Tex. 237, 14 S.W.(2d) 786. : 


[f] Retail coal business.—A legis- 
lative investigation into the retail 
coal business in certain sections of 
the commonwealth during the occur- 
rence of a great coal strike was held 
to be of proper legislative cognizance. 
Sheppard v. Bryant, 191 Mass. 591, 78 
N.E. 394, 6 AnnCas 802. 


[g] Cement industry.—Where the 
senate adopted a resolution providing 
for the appointment by the president 
of the -senate of five members thereof 
to conduct an investigation in the ce- 
ment industry of the state, 
held that the committee was legally 
constituted. 
Bats uate. ee aoe 


[h] Police pensions.—An investi- 


4% 


For later cases, developments and changes in the law see Annotations, same title and section number, 


it was 
Ex p. Battelle, 206 Cal,: 
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and committees may be authorized to gather and pre- 
serve information for future use.®? 
gations concerning elections have been held to be 
proper,®? and where the constitution authorizes each 
house to punish its members, there is warrant for an 
inquiry concerning alleged corrupt practices and 
It is the general rule 
that the legislature has no power through itself or 
any committee or other agency to make inquiry into 
the private affairs of a citizen, except to accomplish 
some authorized end,°* and, also, it would seem that 
the legislature is not concerned with the morality 
Neither the legislature nor a 
committee appointed by it can constitute itself into 
a court of general jurisdiction or a grand inquest for 
the purpose of inquiring into the conduct of a citi- 
zen not a member of its body,®* and the legislature 


bribery of such members.®? 


of a eitizen’s act.%+ 


gation of the circumstances surround- 
ing a pension awarded a city police 
officer pursuant to legislative resolve 
was within the constitutional com- 
petency of the general court as ancil- 
lary to legislative prerogative. Atty.- 


Gen. vy. Brissenden, 271 Mass. 172, 
171 N.E. 82. 
{i] Street vailroads.—The legisla- 


ture has power to make an investiga- 
tion of the methods of a street rail- 
road corporation or of any person or 
other corporation relating to, or in 
obtaining the consent of, a board of 
aldermen of a city to the construc- 
tion of a street railroad within such 
city, and to investigate fully the ac- 
tion of such board of aldermen in re- 
spect of such consent or of any mem- 
ber thereof who voted for the same, 
in respect thereto, where it has been 
charged that such consent was ob- 
tained through fraud, corrupt influ- 
ence, and bribery. Peo. v. Sharp, 107 
N. Y. 427, 14 N.E. 319, 1 AmSR 851. 


60. See cases infra this note. 


[a] However, “an investigation by 
the legislature that can in no way be 
serviceable to it in future legislation 
and that must necessarily endanger 
the constitutional rights of private 
individuals ought never to be made.” 
Greenfield v. Russel, 292 Ill. 392, 127 
N.E. 102, 105. 


[b] Presumption investigation to 
furnish basis for future legislation.— 
(1) Judicial investigation being 
amply provided for, an act approved 
March 28, 1918 (30 St. at L. p 1118), 
authorizing a legislative committee 
investigation of a canal project held 
under a grant from the state, is pre- 
sumed to be designed by the legis- 
lature to furnish the basis for future 
legislation, rather than for use in 
pending litigation. Robertson v. Pee- 
ples, 120 S. C. 176, 115 S.E. 300. (2) 
Where public institutions belonging 
to the state or public officers are or- 
dered to be investigated, it is to be 
presumed that it is with a view to 
some legislative action in regard to 
Atty.-Gen. v. Brissenden, 271 
Mass. 172, 171 N.E. 82; People v. 
Keeler, 99 N. Y. 4638, 2 N.E. 615; 3 
Now. Cr. 348;,52 AmR 49: 


61. Ex p. Dalton, 44 Ohio St. 142, 5 
N.H. 136, 58 AmR 800; State v. Frear, 
138 Wis. 173, 119 N.W. 894. 


{a] Working of primary law.—(1) 
A legislative investigation as to the 
workings of the primary law with 
reference to the selection of public 
eandidates, for United States senator 
was for a public purpose of general 
interest as distinguished from a mere 
political party or private purpose and 


ef i mee 


STATES 


Thus, investi- 


vided its object 


interest, although it might have poli- 
tical aspects, and be dominated by 
members of one political party. State 
v. Frear, 138 Wis. 173, 119 N.W. 894. 
(2) The workings of the primary elec- 
tion law for the selection by the pub- 
lic of candidates for United States 
senator, including the conduct of per- 
sons voted for or voting at such elec- 
tion as bearing on the policy of re- 
taining or amending the law, is a 
proper subject for legislative inquiry, 
independent of whether the law is 
valid or not. State v. Frear, supra. 
(3) Where a legislative resolution for 
inquiry concerning the workings of 
the primary election law for the se- 
lection of candidates for United States 
senator was broad enough to cover 
the field of legislative inquiry re- 
specting the policy of such laws, re- 
gardless of the validity of the particu- 
lar law in question, the resolution 
was not objectionable as an attempt 
to administer a void law. State v. 
Frear, supra. 


62. Ex p. Bunkers, 1 Cal. App. 61, 


81 P. 748; Ex p. Youngblood, 94 Tex. 
Cr. 330, 251 S.W. 509; In re Falvey, 7 
Wis. 528. 


63. Greenfield v. Russel, 292 Ill. 392, 
127 N.E. 102; Atty.-Gen. v. Brissenden, 
271" Massio72. L711 AN. 3825) ix ip: 
Hague, 105 N. J. Eq. 134, 147 A. 220 
[aff 9 N. J. Mise. 89, 150 A. 322]; In re 
Barnes, 204 N. Y. 108, 97 N.E. 508; 
Peo. v. Keeler, 99 N. Y. 463, 2 N.E. 
615, 3 N. Y. Cr. 348, 52 AmR 49. 


[a] Bhus a joint session of the 
legislature was without authority to 
require a petitioner to answer ques- 
tions relating to his private affairs 
and property. Ex p. Hague, 105 N. 
TMQ ay VA eA 22 Ohafate 1D ANGE. 
Misc. 89, 150 A. 322]. 


{[b] Investigation instituted for 
mere sake of investigation, or for 
political purposes not connected with 
intended legislation or with any other 
matters upon which the house con- 
ducting it could act, but merely in- 
tended to subject a party or body in- 
vestigated to public animadversion, or, 
to vindicate him or it from unjust as- 
persions, where the legislature has no 
power to put him or it on trial for the 
supposed offenses and no legislation 
is contemplated, so that the proceed- 
ing must necessarily end with the 
investigation, is not a legislative pro- 
ceeding, and does not give either 
house of the legislature jurisdiction 
to compel the attendance of witness- 
es., Ex p. Caldwell, 138 F. 487 [rev 
on other grounds 200 U. S. 2938, 28 
S.Ct. 264, §60' Ine Bid. 488); > Reo. v. 
Keeler, 99 N. Y. 463, 2 N.E. 615, 3 N. 
WY. Cr. 348, 52 AmR 49; Com. v. Cos- 


proper laws or regulations.®® 
session, or a committee cannot violate the constitu- 
tional rights of a person by conducting a public in- 
vestigation of charges against him under the pre- 
tense or cloak of its power to investigate for the 
purpose of acquiring information for legislation,®® 
whether the investigation be for the purpose of lay- 
ing a foundation for the institution of criminal pro- 
ceedings, for the aid and benefit of grand juries in 
finding indictments,’® for the purpose of intention- 
ally injuring or vindicating any institution or indi- 
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has no power to conduct an investigation for the de- 
tection of crime,®°® except in connection with im- 
peachment proceedings,®’ although it is not a valid 
objection to an investigation that it may disclose 
crime or wrongdoing on the part of individuals, pro- 


is the framing and enactment of 
A legislature, a joint 


tello, 21 Pa. Dist. 232. 


[c] Terms of resolution (1) may 
be looked to to ascertain the purpose, 
Greenfield v. Russel, 292 Ill. 392, 127 
N.E. 102. (2) The legislative purpose 
need not be expressly indicated by 
the resolution. Atty.-Gen. v. Bris- 
senden, 271 Mass. 172, 171 N.E. 82: 
Ex p. Wolters, 64 Tex. Cr. 238, 144 
S.W. 531, AnnCas1916B 1071; State 
v. Frear, 138 Wis. 173, 119 N.W. 894. 


64. In re Barnes, 204 N. Y. 108, 97 
N.E. 508. 
65. Ex p. Hague, 105 N. J. Hq. 134, 


147 A. 220 [aff 9 N. J. Misc. 89, 150 
322]; Peo. v. Webb, 5 N.Y.S. 855. 


66. Ex p. Caldwell, 138 F. 487 [rev 
200 U. S. 293, 28 S.Ct. 264, 50 L. Ha 
488, on the ground that a cireuit 
court of the United States has no 
jurisdiction to issue a writ of habeas 
corpus to release a citizen from im- 
prisonment by another citizen of the 
same state merely because the im- 
prisonment is wrongful]; Atty.-Gen, 
v. Brissenden, 271 Mass. 172, 171 N.B. 
82; Ex p. Wolters, 64 Tex. Cr. 238, 
144 S.W. 531, AnnCasi916B 1071. 


67. 
infra 


68. 


A. 


Impeachment of officers see 
§ 219. 


See case infra this note. 


[a] Thus, where complaint was 
made by a clerk in the office of the 
civil service commission that he had 
been solicited to make a political con- 
tribution from his salary, it was held 
that an investigation by the commis- 
sioners was Strictly analogous to 
that of a legislative committee, and 
the fact that they furnished a person 
being examined with testimony that 
had been taken was not an attempt 
to try him for a crime. Peo. v. Mil- 
liken, 185 N. Y. 35, 77 N.E. 872 [cit 
Peo. v. Keeler, 99 N. Y. 463, 2 N.E. 
615, 3 °N. Y. Cr. +348, 52° AmR 49]. 


69. Greenfield v. Russel, 292 ITIL 
392, 127 N.E. 102; Ex p. Hague, 105 
N. J. Eq. 134, 147 A. 220 [aff 9 N. J. 
Misc. 89, 150 A. 322]. 


70. Greenfield v. Russel, 292 Tl. 
392, 127 N.B. 102, 9 A.L.R. 1334; Bx 
p. Hague, 105 N. J. Hq. 334, 147 A. 220. 


[a] Thus, where the past conduct 
of a private party and a private in- 
stitution are sought to be investigated 
by a joint resolution, and where the 
private party is not a public officer 
and the institution is not a munici- 
pality or corporation organized under 
the state law, and it appears that no 
legislation was contemplated, it was 
held that it was without authority, 
Greenfield v- Russel, 292 Ill. 392, 127 
N.E. 102, 9 A.L.R. 13384. 
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vidual,?71 or for any ulterior purpose."? | A general, 
roving, inquisitorial, compulsory investigation con- 
ducted without allegations, upon no fixed principles, 
and governed by no rules of law or evidence, is 1l- 
legal. 

Powers of separate branches of legislature. It has 
been held that, whatever means the two houses of 
the legislature use for the purpose of investigating, 
the right to investigate is separate and distinct in 
each house."* 


Agents employed. Authority to obtain informa- 
tion necessary for its determination concerning the 
exercise of the power to enact laws may be conferred 
upon nonlegislative bodies.*° 


Necessary expenses. In the exercise of its power 
to make investigations, the legislature may incur rea- 
sonably necessary expenses, payable out of public 
funds.7® However, since, when the legislature ad- 
journs, all contingent expenses should cease, a com- 
mittee continued to investigate matters appropriate 
for legislation cannot receive payment out of, or in- 
cur expenses which shall be charged to, the legisla- 
tive contingent fund."* 


“[§ 79] (2) Subcommittees. The power of a com- 
mittee to delegate its authority is controlled by ap- 
plicable statutory provisions,’* or the resolutions of 
the legislature under which the committee is ap- 
pointed.*® 


STATES 
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[§ 80] (3) Scope of Investigation. The powers of 
the investigating committee, subject to limitations 
upon the investigating power of the legislature,*® 
are in general as broad as the resolution constitut- 
ing it.8! While the powers allowed to a legislative 
committee are necessarily exceedingly broad and in- 
clude a search into the subject matter of the investi- 
gation far beyond the scope of a judicial trial, not 
being confined to evidence such as would be required 
upon a trial at law, its powers are not unlimited and 
its inquiry must be confined to facts relevant to the 
inquiry,®2 and the answer of a witness cannot be 
compelled either by the legislature or one of its com- 
mittees on an inquiry or investigation, except for 
legislative purposes or in acquiring information upon 
which to predicate remedial legislation.** It has 
been held that a subcommittee cannot take evidence 
in camera.*# ‘ 


[§ 81] (4) Exercise of Judicial Powers. While in 
some aspects legislative investigations may partake 
of judicial attributes and require the exercise of 
quasi-judicial faculties, it is not a judicial function 
belonging exclusively to the courts.2° Thus it would 
seem that, where a charge involving the swindling of 
the state out of its property is brought to the atten- 
tion of the legislature, it has constitutional power as 
the guardian of the state’s property to investicate the 
truth of the charge for the purpose of recovering 
property of which it has been fraudulently deprived, 


71. Greenfield v. Russel, 292 Ill. 
392, 127 N.E. 102; Ex p. Hague, 105 
N. J. Eq. 834, 147 A. 220. 


72. Ex p. Hague, supra. 
73. Ex p. Hague, supra. 


74, Ex p. Hague, 104 N. J. Ka. 31, 
144 A. 546. 


75. Atty.-Gen. v. Brissenden, 271 
Mass. 172, 171 N.E. 82. 


[a] Attorney-general.—(1) Ascer- 
tainment of pertinent facts through 
the attorney-general as a basis for 
legislation is within the power of the 
lawmaking department of the govern- 
ment. Atty.-Gen. v. Brissenden, 271 
Mass. 172, 171 N.E. 82. (2) The gen- 
eral court had power to deputize the 
attorney-general to conduct an inves- 
tigation of circumstances surround- 
ing a pension awarded to a member of 
the municipal police department (Re- 
solves [1930] cc 4, 13). Atty.-Gen. v. 
Brissenden, supra. 


76. State v. Frear, 138 Wis. 173, 
119 N.W. 894. 


77. Dickinson vy. Johnson, 117 Ark. 
582, 176 S.W. 116, LRAI915E 496, 
AnnCasi916B 1067. 


78. See statutory provisions, 


[a] Chairman acting as subcom- 
mittee.—-A joint legislative resolution 
under which an investigating commit- 
tee’s chairman undertook to compel a 
witness to testify before him himself 
as a subcommittee, could not repeal 
Legislative L. § 61, providing that a 
committee may appoint a subcommit- 
tee of not less than three of its mem- 
bers to make inquiry or investigation. 
In re Leach, 190 N.Y.S. 185, 115 Misc. 
660 [aff 189 N.Y.S. 352, 197 App.Div. 
102 (aff 232 N. Y. 600, 134 N.E. 588)]. 


79. In re Leach, supra. 


[a] Thus the power of a legisla- 
tive investigating committee, if such 
a right exists, to delegate its powers 


of investigation to one of its mem- 
bers, should be found in express pro- 
visions of the resolution, and should 
not be read into the resolution by ju- 
dicial construction and interpretation. 
In re Leach, 190 N.Y.S. 135, 115 Misc. 
660 [aff 189 N.Y.S. 352, 197 App.Div. 
702 (aff 232 N. Y. 600, 184 N.E. 588)]. 


80. See supra § 78. 


81. Ex parte Wolters, 64 Tex. Cr. 
238, 144 S.W. 531, AnnCasi916B 1071. 


[a] Terms of resolution directing 
an investigation may be looked at to 
ascertain the legislative intent. Peo- 
ple v. Keeler, 99 N. Y. 463, 2 N.E. 615, 
52 Am.R. 49, 3 N. Y. Cr. 348. 


82. Yoe v. Hoffman, 61 Kan. 265, 
59 P. 851; Peo. v. Foster, 198 N.Y.S. 7. 


[a] Tllustration.—The investiga- 
tion by a committee appointed by the 
governor, lieutenant governor, and 
speaker of the house, concerning the 
official conduct of any officer in 
charge of, or connected with, any 
charitable, educational, or penal in- 
stitution under L. (1889) e 239 must 
be confined to the charges brought to 
the attention of the governor. Yoe v. 
Hoffman, 61 Kan. 265, 59 P. 351. 


83. Ex p. Hague, 105 N. J. Eq. 134, 
147 A. 220 [aff 9 N. J. Mise. 89, 150 A. 
322]; Ex parte Wolters, 64 Tex. Cr. 
238, 144 S.W. 531, AnnCasi1916B 1071. 


[a] Certain questions by a legisla- 
tive investigating committee to a wit- 
ness ruled on as proper or improper. 
Xx parte Wolters 64 Tex. Cr. 2388, 144 
S.W. 531, AnnCasi916B 1071. 


84. In re Leach, 189 N.Y.S. 352, 
197 App.Div. 702 [aff 190 N. Y. S. 135. 
115 Misc. 660 (aff 282 N. Y. 600, 1384 
N.E. 588) ]. 


85. Ex parte Battelle, 206 Cal. 227, 
277 P. 725; Atty.-Gen. v. Brissenden, 
271 Mass. 172, 171 N.E. 82; Lowe v. 
Summers, 69 Mo.App. 637; People v. 
Keeler, 99 N. Y. 463, 2 N.E. 615, 52 
Am.R. 49, 3 N. Y. Cr. 348. See.In re 


Boston, 221 Mass. 468, 109 N.H. 389 
(holding that the legislature was not 
undertaking to require the court to 
exercise legislative or executive, but 
only judicial or quasi-judicial, func- 
tions, when it passed a law to the ef- 
fect that the maintenance and oper- 
ation of a bridge should be paid for 
by cities and towns selected by com- 
missioners appointed by the court). 


[a] Ilustration.—A legislative in- 
vestigating committee charged with 
the duty of gathering and reporting 
information for legislative guidance 
is not a judicial tribunal within the 
meaning of the constitution. State v. 
Frear, 138 Wis. 173, 119 N.W. 894. 


[b] Powers possessed by legisla- 
ture.—‘‘The legislature possessed, and 
might delegate to its committee, any 
power, short of final judicial action, 
which they thought necessary in any 
particular case.”’ People v. Sharp, 107 
Ais 427, 14 N.E. 319, 335, 1 AmSR 


[c] Use of procedural methods.— 
“By uniform custom, more or less rig- 
idly adhered to, every official inquisi- 
tion has from the earliest times made 
use of procedural methods which re- 
semble those obtaining in judicial tri- 
bunals. This is because, in the nature 
of things, as exemplified by human 
experience, such methods have been 
found to furnish the surest means of 
arriving at the truth of the particular 
matter involved in the inquiry.” Ex 
porte eons 206° ‘Cals t221 fc 2 ees 


_ [d] Non constat that because leg- 
islative bodies make use of procedural 
methods resembling those employed 
by judicial tribunals that they are en- 
gaged in the exercise of a judicial 
function. Ex parte Battelle, 206 Cal. 
22%, 270 PB. 726. 


Investigations as. encrodchment on 
gage oey. see Constitutional Law § 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a 


and in such a ease, as well as in impeachment pro- . 


ceedings,** a judicial function is exercised by the 
| _bod But where an inquiry involves 
the investigation of criminal charges, the general 


rule is to the effect that it would be an invasion of | 


the province of the judiciary for the legislature to 
undertake it.8§ 


[§ 82] c. Compelling Attendance of Witnesses and 
Production of Evidence—(1) In General. By the 
weight of authority, if the subject of investigation 
is within the range of legitimate legislative inquiry 
and the questions are pertinent thereto and do not 
call for privileged matter, either house, if so author- 
ized, or a committee thereof, although sitting in re- 
cess, may summon witnesses and compel obedience 
thereto,®® it being held that the inherent and auxili- 
ary power reposed in legislative bodies to conduct 
investigations carries with it such power.?° 


Issuance of subpeena or summons. Where a com. 
mittee is authorized to subpoena witnesses, the chair- 
man of the committee, in conjunction with its coun- 
sel, may select the names and number of witnesses 
for attendance at each session, and the chairman 
may sign the summons for each witness when pre- 
sented to him by counsel for the committee.9! A 
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summons for a witness before a joint committee of 


the two houses of the legislature ordered by unani- 
mous action of the committee may be signed by the 
chairman from either house.?2 A subpena for at- 
tendance is not vitiated as to the necessity of the 
attendance of the witness by inclusion of illegal re- 
quirements for the production of documents. 


[§ 83] (2) Production of Books and Papers. 
Where the committee is authorized to issue sub- 
peenas, it may issue subpoenas duces tecum, which 
the court may not ordinarily set aside or enjoin.®* 
The right to compel a witness to produce books and 
papers before a legislative committee turns upon 
whether their production is necessary to the inquiry 
which it is conducting,®® and the production of pa- 
pers material to an inquiry may not be refused mere- 
ly because they are private.°* When, however, it 
appears that the legislative committee in issuing a 
subpena is attempting to embark upon a “fishing ex- 
pedition,” it will be declared void.°? 


[§ 84] (3) Arrest or Attachment. When a wit- 


_ness, lawfully summoned, refuses to appear, a war- 


rant or attachment may issue to compel his at- 
tendance,°* the statutes in some instances expressly 
so providing,®® and the procedure, when not fixed by 


86. Impeachment proceedings see 
infra § 219. 


87. Ex p. Hague, 9 N. J. Mise. 89, 
150 A. 322. 


88. Greenfield v. Russel, 
392, 127 N.E. 102. 


39. Kan.—In re Gunn, 50 Kan, 155, 
32 P. 470, 476, 19 L.R.A. 519. 


N. J._-Hx p. Hague, 104 N. J. Eq. 
369, 145 A. 618. 

N. Y.—People v. Keeler, 99 N. Y. 
463, 2 N.E. 615, 52 AmR 49, 3 N. Y. Cr. 
348; Peo. v. Learned, 5 Hun 626. 


Ohio.—Ex p. Dalton, 44 Ohio St. 
142, 5 N.E. 136, 58 AmR 800. 


S. C.—Robertson v. Peeples, 120 S. 
C€. 176, 115 S.H. 300. : 


W. Va..-Sullivan v. ‘Hill, 73 W. Va. 
49, 79 S.E. 670, AnnCasi916B 1115. 


Wis.—In re Falvey, 7 Wis. 528. 


“Throughout this Union the prac- 
tice of legislative bodies, and in this 
state the statutes existing at the time 
the present constitution was adopted 
. . . afford strong arguments in fa- 
vor of the recognition of the right of 
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either house to compel the attendance 


of witnesses for legislative purposes 
as one which has been generally con- 
ceded to be an appropriate adjunct to 
the power of legislation, and one 
which, 5 the state legislature 
has constitutional authority to regu- 
late and enforce by statute.” People 
v. Keeler, 99 N. Y. 463, 2 N.E. 615, 
625, 52 AmR 49, 3 N. Y. Cr. 348, 


[a] Compelling attendance by 
court.—Provision of legislative re- 
solve directing investigation to effect 
that attendance of witnesses and giv- 
ing of testimony before Attorney ‘Gen- 
eral might be compelled by courts was 
within constitutional power. Atty.- 
Gen. v. Brissenden, 271 Mass. 172, 171 
N.E. 82. 


90. Atty.-Gen. v. Brissenden, su- 
pra; Lowe v. Summers, 69 Mo.App. 
637. 


- 91. State v. Scott, 89 N. J. Law 726, 
99 A. 342; State v. Brewster, 89 N. J. 
Law 658, 99 A. 338 [rev 88 N. J. Law 
bbl, 97 A. 60]. 


92. Sullivan v. Hill, 73 W,. Va. 49, 


)sued under Code Civ. Proc. 


79 S.E. 670, AnnCas1916B 1115. 


93. Ex p. Hague, 145 A. 618 [aff 
104 N. J. Eq. 31, 144 A. 546]. 


94. See cases infra this note. 


[a] Tllustrations.—(1) Where a 
joint legislative committee was au- 
thorized by the resolution creating it 
to compel the attendance of witnesses 
and the production of books and pa- 
pers, and a Subpoena duces eae el 
§. 85 
Showed that the purpose of the ex- 
amination was within the scope of the 
inquiry authorized, the court cannot 
cancel the subpoena or enjoin the is- 
Suance of any further subpcena. In 
re Martens, 180 N. Y. S. 171, 109 Misc. 
492. (2) Code Civ. Proc. § 867, regu- 
lating the production of books of ac- 
eount and providing that the witness 
may obtain an order relieving him 
wholly or partly from the obligations 
imposed by the subpcena or order for 
production, does not apply to a sub- 
pena issued by a joint legislative 
committee under § 854, or to any other 
papers than books of account. In re 
Martens, supra. (38) Where a com- 
mission was created by concurrent 
resolution of senate and assembly to 
investigate the affairs of the canals 
of the state, it was held that the 
commission was empowered to issue 
subpcenas and compel the production 
of books and papers. Peo. v. Learned, 
5 Hun (N. Y.) 626. (4) Where a 
standing committee of the house, en- 
gaged in taking testimony and making 
investigations concerning a contest of 
membership, caused a subpoena duces 
tecum to be served on a clerk of the 
court of common pleas for the pro- 
duction of the poll book and tally 
sheet of an election, and the clerk re- 
fused to produce the papers named, 
whereupon he was adjudged in con- 
tempt by the house and imprisoned, 
it was held that his detention was 
lawful. Ex p. Dalton, 44 Ohio St. 142, 
5 N.E. 136, 58 AmR 800. 


95. In re Barnes, 204 N. Y. 108, 97 
N.E. 508; Peo. v. Webb, 5 N.Y.S. 855. 


[a] hus, where the evidence 
showed the practices of a company In 
its transactions of public business 
and its methods of dealing with public 
officials sufficiently for the committee 


to frame recommendations, if any 
were deemed needful, for further leg- 
islation in the public interest, it was 
held that the committee unwarranta- 
bly insisted upon the examination of 
all the entries in corporate books. In 
re Barnes, 204 N. Y. 108, 97 N.H. 508. 


96. Burnham v. Morrissey, 14 
Gray (Mass.) 226, 74 AmD 676. 


97. Ex p. Hague, 104 N. J. Eq. 31, 


144 A. 546; In re Barnes, 204 N. Y. 
108, 97 N.E. 508. 
98. Ex p. Hague, 145 A. 618 [aff 


104 N. J. Hq. 31, 144 A. 546]. 


[a] Distinction between subpona 
and warrant.—“‘The subpcena does not 
authorize any one to take the witness 
into custody, or to detain him for any 
purpose, and, of course, he would be 
at large without restraint. But not 
so when taken .. .. by virtue of an 
attachment or a warrant, to answer 
for an alleged contempt.” Wilckens.- 
v. Willet, 4 Abb. Dec. (N. Y.) 596, 605. 


[b] After power of committee 
ends.—Where a resolution was adopt- 
ed by the house authorizing a commit- 
tee to sit after adjournment, and 
while so sitting a witness refused to 
appear before it and the committee 
awarded a writ of attachment, it was 
held that the resolution conferred no 
power on the committee to sit during 
recess and could not support a writ of 
attachment. Hx p. Caldwell, 61 W. 
Va. 49, 55 S.H. 910, 10 LR ANS: 172, 
11 AnnCas 646. 


See to same effect Com. v. Costello, 
21 Pa. Dist. 232. 

[c] Penal nature of proceeding.— 
A warrant commanding the arrest of 
a citizen and that he be brought be- 
fore the bar of the senate and assem- 
bly to answer for contempt in refus- 
ing to obey a subpcena contemplated 
a penal action. Ex p. Hague, 145 
A. 618 [aff 104 N, J. Hq. 31, 144 -A. 
546]. 

99. See statutory provisions. 

[a] Thus, ‘the power to punish, 
for contempt, in case of disobedience, 
is expressly provided for by statute; 
VEN and the mode of proceeding, 
the manner of issuing compulsory 
process, and the penalties incurred by 
witnesses in, case of neglect or refus- 
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statute, being controlled by the customary rules and 
practice of the legislative bodies.* ar 
otherwise valid, it has been held, is not vitiated by 
lack of a seal.2 A legislative body may not lawfully 
issue a warrant requiring the arrest of a person . 
charged with contempt of such body and the de- 
tention of such person thereunder for arraignment 
before it at a period of time long subsequent to the 
issuance of the warrant and deprive him of his lib- 


erty during such time.?® 


al, are specified.” Briggs v. Mackel- 
lar (N. Y.) 2 AbbPr/30, 57. 


1. Wilckens v. Willet, (N. Y.) 4 
AbbDeec 596. 
fa] Zhus (1) in New Jersey, 


House Rule 9 provided that “all writs, 
warrants and subpcenas issued by the 
order of the House shall be under his 
hand and seal, and attested by the 
Clerk.” Ex p. Hague, 104 N. J. Ea. 
31, 144 A. 546, 551. (2) A requirement 
as to issuance of a warrant from the 
general assembly applies to a joint 
warrant of both houses (Const. art 
4 §1 pari). Ex p. Hague, 104 N. J. 
Hq. 31, 144 A. 546 [aff 145 A. 618]. 


2. Ex p. Hague, 145 A. 618 [aff 104 
N. J. Eq. 31, 144 A. 546]. 


3. Ex p,. Hague, 104 N. J. Ea. 31, 
144 A. 546 [aff 145 A. 618]. 


4. In re Barnes, 204 N. Y. 108, 97 
N.E. 508; Canfield v. Gresham, 82 
Tex. 10, 17 S.W. 390. See State v. 
Matthews, 37 N. H. 450, 453 (‘The 
authority to punish contempt is a nec- 
essary incident inherent in the very 
organization of all legislative bod- 
jes’). 

{a] Basis of power.—(1) “Neither 
congress nor the state legislature de- 
rive any of their powers to punish a 
witness for contempts from the com- 
mon law, or any support, in the exer- 
eise of that power, from the prece- 
dents of practice of the English parli- 
ament, but all their powers are deriv- 
ed from the federal and state constitu- 
tions, and statutes enacted thereun- 

.der.”’. Peo. v. Webb, 5 N.Y.S. 855, 859. 
(2) “TI find it asserted and uniformiy 
eonceded aS a common law principle, 
that not only may the legislative body 
inflict punishment on its members 
who may be guilty of a contempt, but 
it may impose like penalties on other 
persons who may commit disorder in 
the presence of such body or who may 
ignore or treat with contempt its law- 
ful process, or be guilty of such other 
acts before the house or its commit- 
tee as will tend to defeat, 
embarrass or obstruct its proceed- 


ines.” Lowe v. Summers, 69 Mo. App. 
687, 649. 
[b] Constitutional limitations.— 


(1) The power of the legislature to 
authorize punishment for contempt 
does not imply that it may by statute 
extend its own power or that of its 
members beyond constitutional lim- 
its. Ex p. Youngplood, 94 Tex. Cr. 
330, 251 S.W. 509. (2) The power 
to punish for contempt is not inher- 
ent in the legislature, but exists only 
as expressly given by the constitu- 
tion. Ix p.Wolters, 64 Tex. Cr. 238, 
144 S.W. 531, AnnCas1916B 1071. 


[c] Obstructing proceedings.— 
Under a constitution providing that 
“Wach house may punish, by impris- 
onment, during its sessions, any per- 
son hot a member, for disrespectful 
or disorderly conduct in its presence 
er for obstructing any of its pro- 
ceedings; provided, such imprison- 
ment shall not at any one time, ex- 
eeed forty-eight hours,” it has been 
held (1) that the term “obstructing 
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tive power.® 


its proceedings” is broad enough to 
embrace things done in the presence 
of the legislature and things done in 
disobedience of a committee which 
impeded or obstructed the proper dis- 
charge of the functions of the ees 
mittee (Ex p. Youngblood, 94 ex. 
Cr. 330, 251 S.W. 509), (2) but refus- 
al of a witness to answer questions of 
a legislative investigating committee 
was not punishable as an obstruction 
of the proceedings of the house where 
the legislature was without authority 
to create the committee at a special 
session (Ex p. Wolters, 64 Tex. Cr. 
238, 144 S.W. 531, AnnCas1916B 1071). 
(3) It has also been held that the 
right to punish a member, who made 
a speech at a special session making 
charges of corruption against other 
members and who was called before 
a committee authorized by concurrent 
resolution, and who refused to be 
sworn and testify as required by Rev. 
Civ. St. (1907) art 5517 p 6, would be 
limited by the constitution in the ex- 
tent and the manner of its exercise 
and could not be exerted by a com- 
mittee. Ex p. Youngblood, supra. 
(4) And a statute, which attempted to 
empower the investigating committee 
to compel witnesses to testify and “to 
fine or imprison any witness for his 
failure or refusal to obey the process 
served on him by such committee” 
was held unconstitutional. Ex p. 
Youngblood, supra. (5) The legisla- 
ture at special session and its com- 
mittee were without jurisdiction to 
punish a witness for contempt for re- 
fusal to answer the committee’s ques- 
tions. Ex p. Wolters, supra. 


[da] 
body.—(1) It has been held that, when 
it is sought to punish a recalcitrant 
witness, the right to do so must be 
vindicated by the senate or the house 
in their separate relations, since the 
right is separate and not joint. Ex p. 
Hague, 104 N. J. Eq. 31, 144 A. 546 
faff 145 A. 618]. (2) Thus, where the 
legislature adopted a supplemental 
resolution to make certain investiga- 
tions through a joint committee, 
which called the mayor of a city as 
a witness, who.refused to answer cer- 
tain questions, and the joint commit- 
tee thereupon reported the fact to the 
legislature, which called a joint ses- 
sion and such joint session adjudged 
him in contempt and issued a warrant 
for his arrest, it was held that, since 
the joint session was unauthorized, 
the mayor was entitled to be dis- 
charged. Ex p, Hague, supra. 


5. Cal.—Ex parte McCarthy, 29 
Cal. 395. 


Kan.—In re Gunn, 50 Kan. 155, 32 
P. 470, 476, 19 L.R.A. 519. 


Mass.—Burnham y. Morrissey, 14 
Gray 226, 74 AmD 676. 


peoy awe v. Summers, 69 Mo, App. 


N. Y.—In re Barnes, 204 N. Y. 108, 
7 N.i. 508; People v, Keeler, 99 N. Y. 
68, 2 N.H. 615, 52 AmR 49, 3 N. Y. Cr. 
3848. See also People v. Sharp, 107 
N. Y. 427, 14 N.W. 319, 1 AmSR 851 
(holding that testimony taken before 
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[§ 85] (4) Punishment for Contempt—(a) In 
General. Each house of the legislature may punish 
contempts of its authority by other persons where 
they are committed in its presence,* and equally may 
it be a contempt of the house for a witness to refuse 
to appear, or to testify, before its duly empowered 
committee, or to produce books or papers,’ and a 
statute empowering either house to imprison a con- 
tumacious witness is not in excess of the legisla- 
Hence, legislative bodies may insti- 


the railroad committee of the senate 
created by special resolution was not 
admissible on a subsequent trial for 


bribery). 


Ohio.—Ex p. Dalton, 44 Ohio St. 142, 
5 N.E. 136, 58 AmR 800. 


Pa.—In re Impeachment, 
Dist. 833. 


Wis.—In re Falvey, 7 Wis. 528. 


“In American legislatures the in- 
vestigation of public matters before 
committees, preliminary to _ legisla- 
tion, or with the view of advising the 
house appointing the committee, is, 
as a parliamentary usage, aS well es- 
tablished as it is in England, and the 
right of either house to compel wit- 
nesses to appear and testify before its 
committees, and to punish for diso- 
bedience, has been frequently en- 
forced.” Briggs v. MacKellar (N. Y.) 
2 AbbPr 30, 57. 


[a] Criminal contempt.—Where a 
witness refuses to answer proper 
questions propounded by an investi- 
gating committee, it has been held to 
be criminal contempt. Ex p. Wolters, 
64. Tex Cry. 2382 14 SW aoeoarte 
AnnCasi916B 1071. 


[b] Right to counsel—Where a 
witness, summoned before an investi- 
gating committee of one of the houses 
of the legislature in a legislative pro- 
ceeding, in an investigation which the 
legislature has a right to make, after 
declining to answer questions put to 
him on the ground of advice of coun- 
sel, refuses to be further examined 
or to remain in attendance upon the 
committee, on the ground that the 
committee refused to permit him to 
be attended by counsel, although in- 
formed that his examination is not 
concluded and warned not to leave, his 
refusal to remain and submit to fur- 
ther examination is a contempt sub- 
jecting him to punishment, whether 
or not the questions which he refused 
to answer were proper. Peo. v. Keel- 
er, 99 N. Y.. 463, 2. N. E. 615, 52 AmR 
49, uS INS Y Gre ses. 


[c] When information sought is 
relevant and pertinent to a proper in- 
quiry, refusal to give such informa- 


22 Pa, 


tion constitutes contempt. Ex p. 
Lawrence, 116 Cal. 298, 48 P. 124; 
Ex p. Wolters, 64 Tex. Cr. 238, 144 


S.W. 531, AnnCasi1916B 1071. 


{d] Statutory provision delegating 
power.—"By adding this provision [a 
committee of either house of the leg- 
islature or a joint committee thereof] 
to the section [§ 856 Code Civ. Proc, 
§ 856] and leaving the rest as it stood 
before, the Legislature divested itself 
of any inherent power to punish as 
for a contempt in disobedience of its 
process, and vested that power in a 
judge of a court.” In re Barnes, 204 
Ne YV.108; 59:7 SNE. SOS Gis. 


6. People v.. Keeler, 99 N. Y. 468, 
2 N.H. 615, 3 N. Y. Cr. 348, 52 AmR~49, 


[a] Abuse of power.—(1) “That 
the power may be abused is no ground 
for denying its existence. It is a lim- 
ited power, and should be kept within 
its proper bounds; and when these 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tute, and carry to the extent of punishment, con- 
tempt proceedings in order to compel the attendance 
of such witnesses and the production of such docu- 
mentary evidence as may be legally called for in the 
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course of such proceedings,’ whether conducted by 


the legislative body or a branch of it, directly or 
through properly constituted committees thereof,’ 
and although in the course of such proceedings the 
witness is deprived of the aid of counsel.® 
son can be punished for contumacy as a witness be- 
fore either house unless his testimony is required 
in a matter into which the house has jurisdiction to 


are exceeded a jurisdictional question 
is presented which is cognizable in 
the courts.” People v. Keeler, 99 N. 
Y. 463, 2 N.E. 615, 624, 52 AmR 49, 
3 N. Y. Cr. 348. (2) It has been held 
that a statute authorizing a legisla- 
tive committee to punish witnesses by 
imprisonment for refusal to testify is 
not invalid because providing for a 
greater punishment than the legisla- 
ture can impose, since it will not be 
assumed that the committee will do 
an unconstitutional act. Robertson v. 
Peeples, 120 S. C. 176, 115 S.E. 300. 


7. Ex p. Battelle, 206 Cal. 227, 277 
P. 725; Atty.-Gen. v. Brissenden, 271 
Mass. 172, 171 N.E. 82; Ex p. Dalton, 
ee St. 142, 5 N.E. 136, 58 AmR 

00. 


[a]’ Branch of legislature has pow- 


-er to require and compel attendance 


of witnesses and production of docu- 
ments before it or its duly accredited 
committees, and to punish as for con- 
tempt contumacy of witnesses. Ex 
p. Battelle 207" Cal. 227, 277-P: 725, 
65 A.L.R. 1497 [foll Ex p. Wishon, 
207 Cal. 788, 277 P. 738; Ex p. George, 
DOT Call US vate .Potes; Hx p. "Trea- 


MOG OL COale ese ra Pe- Voss.) Lux, Ds 
Puguesr20 Caliis89,.277T-P. 7393), Ex p. 
Gay, 207 Cal. 790, 277 P. 739; Ex p. 


Shelby, 207 Cal. 790, 277 P. 739; Exp. 
ow, 207 Cali 791,-277 B. 739% and Ex 
p. Merrill, 207 Cal. 792, 277 P. 740]. 


[b] Investigation affecting elec- 
tion of members.—‘“That the power to 
commit a recusant witness for con- 
tempt in disobeying the command of 
a subpoena issued in the due course of 
an investigation affecting the election 
of any of its members is invested in 
each house, is now too firmly estab- 
lished to be considered a debatable 
question.” Ex p. Dalton, 44 Ohio St. 
142, 5 N.E. 136, 139, 58 AmR 800. 


8. Ex p. Battelle, 206 Cal. 227, 277 
P. 725; Peo. v. Learned, 5 Hun (N. Y.) 
626; Ex p. Dalton, 44 Ohio St. 142, 5 
N.E. 136, 58 AmR 800. 


[a] Implied authority.—‘‘The com- 
mission . . Was vested with au- 
thority to issue subpcenas, to enforce 
the attendance of witnesses, and in 
case of disobedience or refusal, it was 
authorized to proceed as if it were a 
court of record. It is true the lan- 
guage of the act does not say, in ex- 
press words, the commission may 
punish, but that power is fairly to be 
implied from its whole scope and pur- 
pose.” Peo. v. Learned, 5 Hun (N. Y.) 

Me 


9. Ex parte McCarthy, 29 Cal. 395; 
Peo. v. Keeler, 99 N. Y. 463; In re 
Falvey, 7 Wis. 528; Ex p. Hague, 105 
N. J. Eq. 134, 147 A. 220 [aff 9 N. J. 
Mise. 89, 150 A. 822]; Ex p. Hague, 
104 N. J. Eq. 31, 144 A. 546 [aff 145 A. 
618]. 

10. ‘In re Barnes, 204 N. Y. 108, 97 
N.E. 508: People v. Keeler, 99 N. Y. 
463, 2 N.B. 615, 52 AmR 49, 3 N- Y. 
Cr. 348; Com. v. Costello, 21 Pa. Dist. 
232. 


[a] Want of jurisdiction,-—-Where 


No per- 


implication.1* 


the resolution appointing a committee 
to inquire into repairs and alterations 
in the capitol provided by L. (1888) 
c 582 by the preceding legislature con- 
tained the provision “and for the pur- 
poses of remedial legislation,” it was 
held that such declaration alone, un- 
supported by any fact, could not con- 


fer jurisdiction. Peo. v. Webb, 5 N. 
Y.S. 855, 
[b] Subcommittee of One.—A 


joint legi$lative committee, appointed 
under a joint resolution of April 13 
and 15, 1921, providing for division of 
the committee into subcommittees to 
act by majority vote, to issue sub- 
peenas requiring attendance of wit- 
nesses and the production of books, 
papers, and documents, and to do all 
other acts and things that might have 
been done by the committee as a 
whole, was not authorized to invest 
a subcommittee of one member with 
authority to conduct an examination, 
and hence a witness was not in con- 
tempt for refusing to testify. In re 
Leach, 197 App. Div. 702, 189 N.Y.S. 
352 [aff 115 Misc. 660, 190 N.Y.S. 135 
(aff 232 N. Y. 600, 184 N.E. 588)]. 


11. People v. Foster, 204 App. Div. 
295; 198 sNPY<S: 7. [atl 2 364N, Ys, 610; 
142 N.E. 304]. 


{a] To wilfully refuse to produce 
documents, there must not only be an 
intentional refusal to produce the de- 
manded documents, but an intention 
to evade the law, and such refusal 
must not be based on witness’s belief 
that he was acting within his rights, 
or that the documents were not ma- 
terial to the inquiry, there being rea- 
sonable grounds for such belief. Peo- 
ple v. Foster, 204 App. Div. 295, 198 


N.YV-SN Relat 2362Ni Y./ 610; 142 IN: B. 
304]. . 
[b] Pertinent, relevant, and ma- 


terial—‘‘What is a legal and perti- 
nent question? Obviously one that 
violates no legal right of the witness, 
and that is pertinent—that is, rele- 
vant and material—to the purpose of 
the proceeding or investigation in 
which the witness is being examined. 
If the question goes beyond this lim- 
itation, it is illegal and impertinent, 
and the witness cannot be compelled 
to answer it.” In re Barnes, 204 N. 
Y. 108, 97 N.H. 508, 513. 


12. Emery’s Case, 107 Mass. 172; 
Ex p. Hague, 9 N. J. Misc. 89, 150 A. 
322 [aff 105 N. J. Bq. 134, 147 A. 220]; 
Ex p. Youngblood, 94 Tex. Cr. 330, 
251 S.W. 509; Ex p. Wolters, 64 Tex. 
Cr. 288, 144 S.W. 5381, AnnCas1916B 
1071. 


[a] “hus (1) where a witness re- 
fused to testify fully before a joint 
committee of the two houses, his rea- 
sons being that the answers would 
accuse him of an indictable offense 
and would furnish evidence against 
him for which he could be convicted 
of such offense, it was held that the 
witness should be discharged from 
imprisonment. Emery’s Case, 107 
Mass. 172. (2) Where the mayor of 
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inquire.t° Furthermore, the evidence sought by the 
committee must be material and willfully withheld,!* 
and a witness may not be required to answer incrim- 
inating questions.!? 


[§ 86] (b) Power of Committee. 
legislature may function through a committee,!* the 
committee itself has no inherent power to adjudge a 
person in contempt or punish him therefor;!4 but. 
there is authority to the contrary,!® and the power 
may be expressly conferred*® or conferred by fair 


Although the 


a city was confined in jail for refus- 
ing to answer certain questions, it 
was held that it was an attempt to 
compel him to answer incriminating: 
questions and that the judgment dis- 
charging him from imprisonment. 
should be affirmed. Ex p. Hague, 9 
N. J. Mise. 89, 450 A. 322. 


13. See supra § 74. 


14. Ex p. Youngblood, 94 Tex. Cr. 
330, 251 S.W. 509, 513. 


“The only reference to the question 
of contempt as relates to the Legisla- 
ture in any way is that eontained in 
Section 15, art 3, of the Constitution, 
which in terms ‘expressly permits” 
each house of the Legislature to im- 
prison for contempt for not exceeding 
48 hours at any one time. In our 
opinion under our Constitution, while 
the Legislature may function through 
a committee, and, because of the re- 
fusal of any person to answer proper 
inquiries before the committee, the 
matter may be reported to the house 
appointing the committee for its ac- 
tion, and said house of the Legisla- 
ture may by appropriate proceedings 
adjudge such person in contempt, and 
he be thereafter imprisoned for the 
time specified by the Constitution for 
such contempt, the committee itself 
has no such power because of the 
forbiddance of the Constitution.” Ex 
p. Youngblood, supra. 


[a] Exercise of judicial power in- 
volved in a judgment for contempt is 
permitted by Const. art 3 § 15, by ei- 
ther branch of the legislature, but, 
when such power is conferred on in- 
dividual members of either house, the 
right to exercise the power delegated 
to the whole of the body is conferred 
on a few, and that few are within art 
2 § 1, forbidding exercise of judicial 
power by members. Ex p. Young- 
blood, 94 Tex. Cr. 330, 251 S.W. 509. 


15. See case infra this note. 


[a] Whus, where a committee ap- 
pointed under resolution of the legis-- 
lature to investigate the affairs of the 
state dispensary was empowered to 
send for persons and papers and re- 
quire answers to relevant questions, it 
was held that the committee had pow- 
er to commit a witness for contempt 
on refusal to answer a question. Ex 
p. Parker, 74S. C. 466, 55 S.H.122, 11 
AmSR 1011, 7 AnnCas 874. ; 


16. Sullivan v. Hill, 73 W. Va. .49, 
79 S.E. 670, AnnCas1916B 1115. 


[a] Expiration of power.—Where 
the warrant of commitment was sign- 
ed by four members of a legislative 
committee, appointed under a concur- 
rent resolution, sitting after adjourn- 
ment sine die, it was held that an 
antecedent law (L. [1891] ec 132) did 
not confer valid power on the commit- 
tee to imprison a witness who had re- 
fused to answer certain questions be- 
fore such committee. In re Davis, 58 
Kan. 868, 49 P. 160. 


eat Peo, v. Learned, 5 Hun (N. Y.) 
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-[§ 87] (c) Exercise of Power. The power of a 
legislative body to adjudge a witness guilty of con- 
tempt and to order his confinement is a power which 
can only be exercised in strict conformity with the 
rules of procedure which the laws of the particular 
state provide, as a prerequisite to the validity of an 
adjudication of contempt.!® Under a statute author- 
izing the county jails to be used as prisons for the 
confinement of “all persons duly committed for any 
cause authorized by law,” a recalcitrant witness may 
be committed to such a jail and held by the sergeant 
at arms of the legislative body therein, in the cus- 
tody. of the sheriff or his deputy jailer.*® 


[§ 88] (d) Term of Imprisonment. While the 
rule seems to be that the term of imprisonment of a 
witness expires with the session of the legislature,”° 
in some jurisdictions it would appear that while the 
power of the legislature to imprison for contempt 1s 
limited as to time by the constitution, such power 
may be exercised time after time for each fresh re- 
fusal and each new contempt until the desired in- 
formation has been obtained.?? 


[§ 89] 9. Officers and Employees—a. In General. 
Except as restrained by constitutional limitations, 
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the legislature may appoint or elect its own officers,”? 
or employees,?? and such authority is sometimes ex- 
pressly conferred by constitutional provision’* or 
defined by statute.?° 


Clerks and assistants. Each house may also em- 
ploy clerks for its own committees?® without con- 
currence of the other body,?7 and each‘house may em- 
ploy as many clerks as it deems proper, unless re- 
stricted by law.28 When the legislature, or either 
house thereof, sits in an inquisitorial or investigating 
capacity, it may employ additional employees to en- 
able it properly to function and discharge its du- 
ties in such eapacity,?® but the legislature, or either 
house thereof, cannot delegate to a committee the 
power to fix the number of employees.*° 


[§ 90] b. Term and Tenure. Under a power to 
choose its own officers, the legislature may fix their 
term of office for periods not exceeding its official 
life.21_ When the term is not fixed, they hold during 
the pleasure of the body,?? but, unless other action 
is taken, they serve during its life as a legislative 
body.? . 


Removal. Except as limitations may be imposed 


assembly 


Ex p. Battelle, 207 Cal. 227, 277 
PP. 726, 465 A.L:R. 1497 [foll Exp. 
Wishon, 207 Cal. 788, 277 P. 738; Ex 
p. George, 207 Cal. 787, 277 P. 738; 
Ex p. Treanor, 207 Cal. 788, 277 P. 
738; Ex p. Duque, 207 Cal. 789, 277 P. 
739; Ex p. Gay, 207 Cal. 790, 277 P. 
739; Ex p. Shelby, 207 Cal. 790, 277 
P. 739; Ex p. Low, 207 Cal. 791, 277 
P. 739; and Ex p. Merrill, 207 Cal. 
792, 277 P. 740]; Ex p. Hague, 104 
ie Eq. 31, 144 A. 546 [aff 145 A. 


18. 


[a] @Whus (1) a stipulation that 
contemnor was accorded an oppor- 
tunity before the bar of the senate 
to purge himself of contempt will not 
be treated as a waiver of other defects 
on the face of the adjudication. Ex p. 
Battelle, 207 Cal. 227, 277 P. 725, 65 
A.L.R. 1497 [foll Ex p. Wishon, 207 
Cal. 788, 277 P. 738; Ex p. George, 207 
Callens Werk: vos), Hx. p. Preanor, 
207 Cal. 788, 277 P. 738; Ex p, Duque, 
207 Cal. %89,°277 P.-739; Hx p. Gay, 
207 Cal. 790, 277 P. 739; Ex p. Shelby, 


207 Cal..790, 277° P..7389; Ex p. Low, 
207, Cal. 791,°277-P.. 739; and Bx p. 
Merrill, 207 Cal. 792, 277 P. 740]. 


(2) A senate contempt resolution, re- 
ferring to excerpts from the tran- 
script of testimony for questions 
which a witness refused to answer, 
was insufficient (Code Civ. Proc. §§ 
1209, 1211), (Ex p. Battelle, 207 Cal. 
227, 277 P, 725, 65 A.L.R. 1497 [foll Bx 
p. Wishon, 207 Cal. 788,'277 P. 738; Ex 
p. George, 207 Calsie7, 277. PF lees, He 
/\p. Treanor, 207 Cal. 788, 277 P. 788; 
‘Hx p. Duque, 207 Cal. 789, 277. PB. 739; 
HxrepicGayu207% Cal 2790... 20%, Bivr3igs 
:Hx p. Shelby, 207 Cal. 790, 277 P.. 739; 
VHD row, 1207 Cale TGs 277k. 91395 
,and EXx p. Merrill, 207 Cal. 792, 277 P. 
740]), (8) and was insufficient, in not 
reciting that investigation in which 
contempt was committed was legisla- 
tive in character (Ex p. Battelle, 207 
Can Ti Oh TP: 2725) 60 AR, al 407 
[foll Ex p. Wishon, 207 Cal. 788, 277 
P. 738; Ex p. George, 207 Cal. .787, 277 
RP. 7388; Ex p. Treanor, 207 Cal. 788, 
277 PB. 738; Ex p. Duque, 207 Cal. 789, 
Voto Aoos, x. pi Gay, 207 Cals. 790, 

; Ex p. Shelby, 207 Cal. 
PB. 739; Hx p. Low; 207 Cal. 
P. 7389; and Ex p. Merrill, 207 
Cal, 792, 277 P. 740]), (4) and fatally 


defective in not reciting facts consti- 
tuting contempt, in view of a stip- 
ulation that contemnors were af- 
forded an opportunity to purge con- 
tempt. (Ex p. Battelle, 207 Cal. 227, 
277 P. 725, 65 A.L.R. 1497 [foll Ex p. 
Wishon, 207 Cal. 788, 277 P. 738; Exp. 
George, 207 Cal. 787, 277 P. 738; Exp. 
Treancr; 62077 Cals 188 271 Bs 1386 
Ex p. Duque, 207 Cal. 787, 277 P. 739; 
Bx pi Gay, 207 Cal. 97905. 277. Ps 780" 
Ex p. Shelby, 207 Cal. 790, 277 PB. 739; 
Ex p. Low, 207 Cal. 791, 277 P. 739; 
201 p. Merrill, 207 Cal. 792; 277 P. 
7 : 


[b] Indictment for misdemeanor. 
—An allegation of an indictment un- 
der P. L. (1895) p 162, and 2 Comp. 
St. (1910) p 2241, that two commit- 
tees of the legislature constitute a 


joint committee of the legislature, is |: 


a sufficient averment that the two 
were a joint legislative committee. 
are Brewster, 87 N. J. Law 75, 93 


19. Burnham v. Morrissey, 14 Gray 
(Mass.) 226, 74 AmD 676. i 


20. In re Davis, 58 Kan. 368, 49 P. 
160; Burnham v. Morrissey, 14 Gray 
(Mass.) 226, 74 AmD 676. 


al. Ex p. Youngblood, 94 Tex. Cr. 
330, 251 S.W. 509. 


22. Riley v. State, 43 Okl. 65, 141 
P. 264, 


[a] Secretary of senate.—Riley v. 
State, 438 Okl. 65, 141 P. 264. 


[b] Chief of bureau of statistics, 
under a statute creating a department 
of statistics, is a state, and not a 
legislative, officer. State v. Peelle, 
121 Ind. 495, 22 N.B. 654. 


[c] Law and legislative reference 
librarian.—Acts (1915) ¢ 62, creating 
an office of a law and legislative ref- 
erence librarian, and appointing de- 
fendant thereto, if not a proper exer- 
cise of power of the legislature to ap- 
point officers in the absence of a pro- 
vision in the constitution for their ap- 
pointment, is an exercise of its power 
to appoint its own officers. Dunbar vy. 
Cronin, 18 Ariz. 588, 164 P. 447, 


23. Riley v. State, 43 Oki. 6 
P. 264, Pay ea 
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[a] Gimitation.—The constitution 


prohibiting the general 
from hiring other than specified help 
prohibits employment or payment for 
any help other than that designated 
therein. Shanks v. Julian, 213 Ky. 
291, 280 S.W. 1081. 


[b] Necessity of general law.— 
The legislature cannot increase the 
number of employees acting in a pure- 
ly legislative capacity, except by 
general law, which shall not take ef- 
fect during the term (Const. art 5 § 
49; Comp. St. [1921] § 109). Shaw 
v. Grumbine (Okl.) 278 P. 311. 


24. See constitutional provisions. 


25. Commonwealth y. Benn, 284 
Pa. 421,131 A. 253. 


26. Tenney v. State, 27 Wis. 387. 
27. Tenney v. State, supra. 
28. Tenney v. State, supra. 


29. Shaw v. Grumbine (Okl.) 278 
Psi 


[a] Necessity of legislative au- 
therity.—Additional employees by the 
legislature must be employed under 
authority of a legislative enactment 
fixing emoluments or salary (Const. 
art 5 § 49; Comp. St. [1921] § 109). 
Shaw v. Grumbine (Okl.) 278 P. 311. 


30. Shaw v. Grumbine, supra. See 
State v. Wallichs, 14 Neb. 439, 16 N.W. 
481 (clerk employed by standing com- 
mittee without authority of law is not 
entitled to compensation). 


31. In re Opinion of the Justices, 
239 Mass. 608, 183 N.B. 452. 


[a] Thus, under Const. pt 2c1 § 2 
art 7, authorizing the senate to choose 
its own president and appoint its own 
officers, and Amendm. art 64, provid- 
ing for the biennial election of sena- 
tors, the senate may fix the terms of 
its officers for periods not exceeding 
its own official life, and may limit 
their term to one year, or provide that 
it shall be coextensive with the period 
for which the senate was elected. In 
re Opinion of the Justices, 239 Mass, 
603, 183 N.E. 452. 


82. In re Opinion of the Justices, 
supra. 


33. 


In re Opinion of the Justices, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by the constitution, the body having the power to 
elect or appoint the officer has the power to remove 
him,** and may provide by statute how the power 
shall be exercised.?5 = 


[§ 91] c. Compensation. Compensation cannot be 
paid an officer or employee of the legislature in the 
absence of a constitutional or legislative provision 
therefor,*® and the right is limited by the terms of 
such provision.** When the compensation of state 
employees is fixed by law, it cannot be reduced by 
the action of an auditing officer.*8 The power of the 
legislature to fix the compensation of employees can- 
not be delegated to a committee of the legislature or 
of either house.°® 


Per diem. A statute authorizing the payment of 
a per diem for the session authorized the reckoning 
of payment from the beginning of the session al- 
though the employee was not sworn in until a later 
date;*® but a statutory or constitutional provision 
prohibiting an extra allowance to any officer or em- 
ployee has been held to preclude the giving of a per 
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diem allowance for a period prior to his appointment 
to an employee, although he is to be paid a per diem 
for the session.4t Where a statute provides for a 
per diem compensation of an employee of the legis- 
lature during his attendance upon the actual ses- 
sion of the legislature, Sundays may be included in 
the computation.*? In determining the construction 
to be placed upon a statute fixing a per diem com- 
pensation for a legislative employee, the construc- 
tion of the constitutional provision determining the 
compensation of members of the legislature may be 
considered.*3 : 


Change. A constitutional prohibition of the 
change of salaries of public officers during their 


-terms** does not apply to an officer or employee who 


holds at the pleasure of the appointing power and not 
for any fixed term.*® 


Additional or extra compensation. An officer or 
employee cannot recover additional compensation 
for services in the regular line of his duty.4* How- 
ever, an employee may become entitled to additional 


s4. In re Speakership of House of 
Representatives, 15 Colo. 520, 25 P. 
707, 11 L.R.A. 241; Cliff v. Parsons, 
90 Iowa 665, 57 N.W. 599; Shanks v. 
Howes, 214 Ky. 613, 283 S.W. 966. 


[a] Thus (1) the speaker of the 
house may be removed by vote of “a 
majority of the whole number of 
members elected to the house” (In re 
Speakership of House of Representa- 
tives, 15 Colo. 520, 25.P. 707, 14-L. R=. 
241), (2) and the senate may remove 
the secretary of the senate without 
notice or hearing (Cliff v. Parsons, 90 
Iowa 665, 57 N.W. 599). 


35. Commonwealth v. 
Pa. 421, 181 A. 253. 


36. State v. Wallichs, 14 Neb. 439, 
N.W. 481. 


[a] Where constitution specifical- 
ly provides for the appointment and 
compensation of certain employees, 
and provides that no other employees 
shall be appointed or compensated 
without joint action of both houses 
of the legislature, compensation can- 
not be made to an employee of one of 
such houses upon the certificate of the 
clerk thereof. Walker v. Coulter, 113 
Ky. 814, 68 S.W. 1108 [overr so far as 
in conflict McDonald v. Norman, 95 
Ky. 593, 26 S.W. 808, 16 KyL 137]. 


‘37. Peo. v. Whittemore, 2 Mich. 
306; State v. Draper, 43 Mo, 220. 


[a] Presiding officers.—Under a 
constitutional provision that the pres- 
ident of the senate and the speaker 
of the house of representatives shall 
be entitled to the same per diem com- 
pensation and mileage as members 
of the legislature, and no more, they 
are not entitled, in addition thereto, 
to their per diem and mileage as sen- 
ators or representatives, as the case 


Benn, 284 


16 


may be. People v. Whittemore, 2 
Mich. 306. 
[b] Mileage—Where Comp. lL. 


(1897) § 12 provided for the compen- 
sation and mileage of clerks employ- 
ed by the house of representatives, a 
elerk who was employed at the place 
of meeting of the legislature when 
appointed and who did not return to 
his legal residence during the session 
was not entitled to mileage. Cook v. 


-Auditor-Gen., 129 Mich. 48, 87 N.W. 


1037. 


[ce] egal services.—Where the as- 
sembly passed a resolution authoriz- 


ing a committee on assessments and 


collections to employ a competent 
clerk, the person employed, although 


an attorney, could not have compen- 
sation for legal services but was en- 
titled only to the salary provided for 
a clerk. Tenney v. State, 27 Wis. 387. 


[dad] Amount of total expenditures. 
—A limitation imposed by the consti- 
tution upon the amount per day 
which may be expended for officers, 
employees, and attaches of the legis- 
lature prohibits either house from 
providing for officers and employees 
in excess of Such amount per day at 
any regular session. Hillborn v. Nye, 
15 Cal. App. 298, 114 P. 801. 


[e] Power of auditor to determine 
amount due.—(1) Where Comp. L. 
(1897) § 13 provided that the ‘auditor 
general shall countersign certificates 
of sums due officers and employees of 
the legislature, it was held that the 
statute imposed upon the _ officers 
whose. duty it was to certify and 
countersign the duty of ascertaining 
how much was due under the act, and 
the auditor general was not compelled 
to countersign certificates containing 
amounts not due. Cook v. Auditor- 
Gen., 129 Mich. 48, 87 N.W. 1037. (2) 
But where Sess. L. (1895) pp 183, 186 
provided that tlhe assistant secretary 
of the senate should receive a certain 
sum per day and should be paid for 
ten days after final adjournment for 
completing the records, it was held 
that when Gen. St. (1883) § 1582 de- 
clared that when officers and em- 
ployees receive a certificate from the 
presiding officer stating their service 
they should be entitled to a warrant, 
such certificate was conclusive upon 
the auditor as to services rendered. 
Lowell v. Bonney, 14 Colo. App. 230, 
60 P. 830. 


38. Poole vy. State, 105 N. Y. 22, 11 
N.E. 275. 
[a] Cleaning women.—(1) Under 


a statute providing that cleaning wo- 
men at the state hall shall receive 
such per diem compensation as is 
paid to persons employed in like ca- 
pacity at the capitol, the compensa- 
tion of the cleaning women employed 
at the state hall is fixed by law at 
the same per diem compensation as 
that fixed by law for persons employ- 
ed in like capacity at the capitol at 
the time of the enactment of the stat- 
ute. Poole v. State, 105 N. Y. 22, 11 
N.E. 275. (2) The comptroller has no 
authority to reduce the pay of those 
employed at the state hall where no 
change has been made in the pay of 
those employed at the capitol. Poole 


v. State, supra. (3) In such case a 
mere change of location of the senate 
and assembly chambers from the old 
to the new capitol does not operate 
to change the salaries of the persons 
employed to keep them clean, nor of 
those employed in the state hall, the 
amount of whose pay depends upon 
that of the persons employed in the 


capitol. Poole v. State, supra. 

39. Shaw v. Grumbine, 137 Okl. 95, 
Aon ecole 

40. In re McConnell, 36 Pa. Co. 
148; In re Heath, 36 Pa. Co. 147. 

41. People v. Olcott, 11 Hun (N. 
Y.) 610. 

42. Smith v. Auditor-Gen. 165 


Hsia 140, 130 N.W. 557, AnnCas1912C 


43. Smith.v. Audicor-Gen., supra. 
oe Generally see Officers §§ 254— 
45. Shanks v. Howes, 214 Ky. 613, 


283 S.W. 966. 


[a] Chief clerk of house of repre- 
sentatives.—Shanks v. Howes, 214 
Ky. 6138, 283 S.W. 966. 


46. See cases infra this note. 


[a] Reason for. rule.—‘It is urged 
by the relator that he had a right to 
rely.upon the custom.’ ©: <u. ‘toy the 
effect that state officers were not or- 
dinarily called upon to work more 
than 10 hours a day; that that is a 
reasonable labor. But the history of 
legislative bodies is to the effect that 
no regular hours of service are ren- 
dered. .. . As is well said by the 
attorney general. . . “When an 
employé enters the service, . . . 
he does so knowing of these eccen- 
tricities of legislative bodies; and he 
contracts ~—.-4.-—<.) to perform "his 
services whenever they are requir- 
ed.” State v. Cheetham, 21 Wash. 
Ea (EASY ofa Seren FG US CC 


[b] Illustrations.—(1) A clerk 
rendering services to two committees 
is not entitled to double compensa- 
tion. State v. Wallichs, 14 Neb. 439, 
16 N.W. 481. (2) Where a sergeant 
at arms of the assembly was employ- 
ed and served during the session as 
such, and an appropriation was made 
in full for his services and expenses, ° 
which was received by him, hhe could 
not recover in addition for services 
rendered by him to a joint committee 
of investigation as a part of his regu- 


104 [59 C.J.] 
zompensation by performing other duties.*7 Under 
a constitutional prohibition of extra compensation 
to any officer or servant after services have been 
rendered,*® employees whose compensation is fixed 
by the day cannot be awarded increased compensa- 
tion because of the unusual length of the daily ses- 
sions,*® nor can they be granted overtime pay for 
extra work.°° :Where the constitution prohibits the 
legislature from granting additional compensation, 
a single branch of such body may not do so.°* A 
statute providing that no person or employee shall 
receive any additional compensation during the 
term of service for which he shall be appointed does 
not preclude an employee from making a contract 
with an outsider for services which will not inter- 
fere with his regular official work,®? nor even with 
a member of the legislature for services not included 
within his duties.°® 


Services after adjournment. In the absence of 
eonstitutional authority, neither branch of the leg- 
islature, acting independent of the other, can bind 
the state for the compensation of employees for work 
to be performed after adjournment.°* Provision for 
amy post session services must be made from the 
daily allowance for expenditures of the session.®° 


[§ 92] d. Liability for Acts or Omissions. Under 
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Gresham, 


[§§ 91-94 


rules of general application,5* a legislative officer is 
not liable personally for acts in good faith within 
the scope of his authority.°? 


[§ 93] E. Officers, Agents, and Employees—l. 
Definitions and Distinctions—a. State Office.®* A 
“state office” may be defined as an office established 
in the first instance by the constitution of the state 
or created by the legislature.°® The office of a state 
officer is’ a state office,°° but an office of the state 
may be either a state or a local office as those terms 
are differentiated by a statute defining “state offi- 
cers” and “loeal officers.” °4 


[§.94] b. State Officers**—(1) In General. The 
term “state officer” is one of varying import,®* and 
may®* or may not®® be equivalent to “officer of the 
state.” In the broadest sense of the term all public 
officers holding office in the state are “officers of the 
state,”®° and one may in this broad sense be an “of- 
ficer of the state,” even though not a “state officer” 
in the stricter sense of the latter term.®* But in a 
more restricted sense, “officers of the state” does not 
inelude all holding public office within the state,®® 
and the term “state officers” is limited to such offi- 
cers as exercise a delegated portion of the state’s 
sovereign power.°® In other words state officers, 
strictly speaking, are officers whose duties concern 


82 Tex.]ficer, although his duties are to be 


lar duties. Massing v. State, 14 Wis. 57. Canfield v. 
502. 10, 17 S.W. 390. 
47. State v. Draper, 44 Mo. 278. [a] 


{a] Tllustration.—Although a res- 
olution is passed by the senate pro- 
viding that the clerk of the commit- 
tee on banks and corporations should 
not be entitled to more than one per 
diem, ‘he could serve a committee of 
the house and receive a per diem 
therefor while he was employed and 
paid by the senate. State v. Draper, 
44 Mo. 278. 


4s. Generally see Officers § 273. 


49. Robinson vy. Dunn, 77 Cal. 473, 
19 PB. 878, 11 AmMSR 297. 


50. State v. Cheetham, 
437,58 BP. 171. 


51. State v. Holliday, 61 Mo. 229; 
State v. Williams, 34 Ohio St. 218. 


[a] Thus (1) a resolution of one 
branch of the legislature granting ex- 
tra pay to clerks for night work vio- 
lates a statutory prohibition of an in- 
crease of per diem compensation. 
State v. Holliday, 61 Mo. 229. (2) 
Where the senate resolved to allow 
sergeants at arms a per diem of twen- 
ty days for faithful service performed 
during the session, and the money 
was appropriated, such compensation 
was prohibited by the constitution 
unless the services were provided for 
by preéxisting law or the allowance 
was ratified by two thirds of the 


21 Wash. 


members. State vy. Williams, 34 Ohio 
St. 218. 
52. Temple v. Brooks, 165 App. 


Div. 661, 151 N.Y.S. 490. 
53. Temple v. Brooks, supra. 


{a] Rule applied to a general ste- 
mographer of the assembly. Temple 
v. Brooks, 165 App. Div. 661, 151 
W.Y.S. 490. 


54. Griffith v. Van Deusen, 31 Ida- 
ho 136, 169 P. 929. 


55. Hillborn v. Nye, 15 Cal. App. 
298, 114 P. 801. 


56. See Officers § 326. 


Sergeant at arms of house of 
representatives cannot be sued for 
unlawful and malicious arrest and 
imprisonment where in making the 
arrest and commitment he was acting 
under the command of the House. 
Canfield v. Gresham, 82 Tex. 10, 17 
S.W. 390. 


58. “Office” and “public office” de- 
fined see Officers §§ 1, 2. 


59. State v. Titus, 152 La. 1011. 
95 So. 106; State v. Rogers, 138 La. 
867, 70 So. 863; State v. Taylor, 44 
La. Ann. 783, 11 So. 132. 


[a] Member of parish ‘school board 
is the holder of a state office. State 
v. Mason, (La. App.) 133 So. 809. 


60. Hulbert v. Craig, 124 Misc. 2738, 
ZO CIN Se OLOT 


State officers see infra §§ 94-101. 


61. Hulbert v. Craig, 124 Misc. 273, 
207 N.Y.S...710. 


62. “Officer” and “public officer” 
defined see Officers § 3. 


63. Peo. v. Richards, (Cal. App.) 
260 P. 582; State v. Sanchez, (N. M.) 
255 P. 1077; State v. Samuelson, 131 
Wis. 499, 111 N.W. 712. See State 
ine ee 127 Wis. 468, 107 N.W. 


“The term ‘state officer’ has been 
frequently considered by the courts, 
and various meanings have been giv- 
en to it according to the context and 
the nature and purpose of the consti- 
tutional or statutory provision in 
which it is found. In some cases it 
has been limited to officers exercising 
a state-wide jurisdiction, and in oth- 
ers it is further limited to such offi- 
cers as belong immediately to the 
three constituent branches of the 
state government, or to the officers 
provided for in the Constitution. In 
other decisions, the criterion has been 
whether the duties of the office di- 
rectly concern the affairs of the state, 
and it has been said that an officer 
with such duties may be a state of- 


performed in a limited territory or 
district? Peo. «vine Richards) =(cak 
App.) 260 P. 582, 583. 


[a] “The exact sense in which the 
term is used in any particular law 
must often be determined by ordina- 
ry rules for judicial construction.” 
State v. Chittenden, 127 Wis. 468, 107 
N.W. 500, 508. 


[b] “Ina popular sense a state of- 
ficer is one whose jurisdiction is co- 
extensive with the state. In a more 
enlarged sense a state officer is one 
who receives his authority under the 
laws of the state and performs some 
of the governmental functions of the 
state.’ - Hx p. _Preston,- 72) "TexGr. 
77, 161 S.W. 115, 116 Fauot 23 Am& 
EEncyofL (2d ed) p 327]. 


64. State v. Anderson, 89 W. Va. 1, 
109 S.E. 782. 
65. Jackson vy. State, (Fla.) 71 So. 


832; Hulbert v. Craig, 124 Mise. 273, 
207. IN. YS: GbOE 


66. San Antonio Independent 
aes Dist. v. State, (Tex.) 173 S.W. 

oO. 

oo Jackson v. State, (Fla.) 71 So. 
oc. 

68. San Antonio Independent 
School Dist. v. State, (Tex.) 173 S.W. 
625. 

69. Fla.—McSween v. State Live 
Stock Sanitary Bd., 97 Fla. 749, 122 
So. 239, 65 A.L.R. 508; State v. Jones, 
79 Fla. 56, 84 So. 84; State v. Hocker, 
39 Fla. 477, 22 So. 721, 68 AmSR 174. 


Miss.—Shelby v. Alcorn, 36 Miss. 
273, 72 AmD 169. 


’N. C.—McCullough y. State, 182 N. 
C. 865, 106 S.H.-789, 793 [quot Cyc]. 


N. D.—State v. Jorgenson, 25 N. 
na 539, 142 N.W. 450, 49 L.R.A.N.S. 
Okl.—State v. Linn, 49 Okl. 526, 153 
P. 826, AnnCas1918B 139. 
x.—Lane v. McLemore, 169 S.W. 


Te 
10738, 1074 [quot Cyc]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the state at large, or the general public, even eer 
their powers are exercised within defined limits. 70 


Particular officers.11 Whether 


functionary is or is not a state officer will depend up- 
on both the sense in which such term is used in the 
ease at issue,*? and upon the particular cireumstane- 
es involved. Among particular officers or function- 
aries who have been held to be state officers 


as an arid land commissioner ;* 
assistant factory inspector ;7° 


Wash.—State v. State Bd. of Equal- 
ization, 140 Wash. 433, 249 P. 996. 


Wyo.—Dillman vy. State, 20 Wyo. 
404, 125 ©. 367, 378 fiquot Cye]. 
eats Cal.—Peo. v. Richrds, 260 P. 


Cvolo.—Peo. v. Hersey, 69 Colo. 492, 
LGGrnP £0, 81, 4A. LR= 638i [eit 
Cyc]; Peo. v. Higgins, 67 Colo. 441, 184 
eS 365; People v. Curley, 5 Colo. 412. 


Tll_—Ramsay vy. Van Meter, 300 Ill. 
193, 133 N.E. 193. 


ce et v. Steber, 62 Mo. 374. 


C.—McCullough v. Scott, 182 N. 
Gc: M65, 109 S.E. 789, 793 [quot Cyc]. 


N. D.—State v. Jorgenson, 25 N. D. 
539, 142 N.W. 450, 456, 49 L.R.A.N.S. 
67 [quot Cyc]; Ex p. Corliss, 16 N. D. 
470, 114 N.W. 962. 


Ckl.—State v. Linn, 49 Okl. 526, 153 
P. 826, AnnCasi918B 139. 


JER I.—In re Newport 
Commn., 22 R. I. 654, 49 A. 36. 


Tex.—Lane v. McLemore, 169 S.W. 
1073, 1074 [quot Cyc]. 


Wyo.—Dillman v. State, 20 Wyo. 
404, 125 P. 367, 378 [quot Cyc]. 


“Tf his duties and functions con- 
cern the whole state, he is a state of- 
ficer.” Peo. v. Higgins, 67 Colo. 441, 
184 P. 365, 367. 

71. Status of: 


Attorney general see Atterney-Gen- 
eral § 1. 


Constable see Sheriffs and Constables 
Court clerk see Clerks of Courts § 1. 


District attorney see District and 
Prosecuting Attorneys §§ 4, 78. 


Election officers see Elections § 68. 
‘Judge see Judges § 9. 
Jury commissioners see Juries § 205. 
‘Legal examiners see Attorney and 

Client § 25 text and note 4 [c]. 
Notary public see Notaries § 2. 
Sheriff see Sheriffs and Constables 

Sits 

72. See supra text and notes 63— 
70. 

73. State vy. Wright, 17 Mont. 565, 
44 Be 89: 
, 74. In re Anderson, 164 Wis. 1, 159 
/N.W. 559. Compare infra text and 
‘notes 92, 41. 

75. Osterhoudt v. Stade, 133 App. 
Div. 83, 117 N.Y.S. 809. 


Police 


76. State v. Jones, 79 Fla. 56, 84 
; So. 84 

77. State v. Mitchell, (Mo.) 267 
S.W. 873. 


78. City of TAI avitS v. Com., 134 
Ky. 488, 121 S.W. 411. Contra San 
Antonio Independent School Dist. v. 
State, (Tex.) 173 S.W. 525. 


centennial commis- 
sioner;‘* circuit court stenographer;? city school 
trustee ;78 conservation commissioner; convict de- 


STATES 


any particular 


are such 
assemblyman 374 


printer ;” 


School officers generally see Schools 
and School Districts §§ 140, 164. 


79. Saint y. Grion, 165 La. 1035, 
116 So. 549. 


80. Lacy vy. State, 13 Ala. App. 212, 
68 So. 706. 


81. State v. 
83 N.W. 72. 


Compare Merrill v. State, 65 Neb. 
203, 91 N.W. 418 (holding deputy food 
commissioner not an executive state 
officer under a constitutional provi- 
sion different from that considered in 
State vy. Cornell, supra). 


82. Milliken v. Meyers, 25 
App. 510, 144 P. 321. 


83. American Bonding Co. of Bal- 
timore City v. New York & Mexican 
Whiting Co., 11 Ala. App. 578, 66 So. 
847 (and his deputies). 


84 State v. Day, (Mo.) 35 S.W. 
(@X0) BYE 


85. State v. Schively, 68 Wash. 148, 
122 P. 1020. 


86. Shelby v. Alcorn, 56 Miss. 273, 
72 AmD 169. 


87. Atty.-Gen. v. Detroit, 112 Mich. 
145,-70 N.W. 450,37 L.R.A. 211. Con- 
tra Britton v. Steber, 62 Mo. 370. 


88. McCullough v. Scott, 182 N. C. 
865, 109 S.H. 789. 


89. In re Members of oe erure: 
49 Fla. 269, 39 So. 63. 


{a] Members of a state eel of 
control of state institutions of learn- 
ing are state officers. In re Members 
of Legislature, 49 Fla. 269, 39 So. 63. 


90. State v. State Bd. of Equaliza- 
tion, 140 Wash. 433, 249 P. 996. 


91. State v. Jorgenson, 25 N. D. 
539, 142 N.W. 450, 49 L.R.A.N.S. 67. 


92. Morril v. Haines, 2 N. H. 246; 
Page v. Lyter, 15 Pa. Co. 219; Dillman 
v. State, 20 Wyo. 404, 125 P. 313. 
Compare supra text and note 74; and 
infra text and note 41. 


“A member of the legislature, whose 
official duty it is to share in the 
making of laws, and who thus may 
exercise power over the whole area 
of the state, and may affect every 
resident and every property interest 
therein, is certainly not a county or 
a district officer. He is so obviously 
an officer of the state that argument 
would only cloud the certainty with 
which the mind assents to this prop- 


Cornell, 60 Neb. 276, 


Cal. 


osition.” Page v. Lyter, 15 Pa. Co. 
pal Bie 
[a] In a strict, legal, sense mem- 


bers of the legislature are state of- 
ficers. Dillman vy. State, 20 Wyo. 404, 
P25. Wess. 


98. State v. Clausen, 84 Wash. 279, 
146 P. 630. 


[a] In the broader sense of the 
term, medical examiners are “state of- 
ficers,” even though they might not 
be classified as such under a narrower 


partment clerk;®° 
deputy sealer of weights and measures;** harbor 
master ;°® highway commissioner;** insurance com- 
missioner;®° levee commissioner ;°° mayor of city ;°* 
member of state boards of accountancy,®® control,*® 
equalization,®®° and tax commissioner;?! member of 
state legislature generally ;°? 
mine inspector ;°* 
vehicle commissioner;®® park commissioner;°‘ po- 
hee official of municipality ;°8 presidential elector ;9® 
publie administrator of decedents’ estates ;+ 
public utility commissioner;* registrar of 
vital statistics;* state architect,° auditor,® 
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deputy food commissioner ;°* 


medical examiner ;°® 
mineral oil inspector;°° motor 


publie 
govern- 


and stricter definition of that term. 
aie v. Clausen, 84 Wash. 279, 146 P. 
630. 


94. Lamb’s Pet., 43 Pa. Co. 678. 


95. State v. Hyde, 121 Ind. 20, 22 
N.E. 644. 


96. Advisory Opinion to the Gov= 
ernor, 94 Fla. 620, 113 So. 913. 


97. Suncrest Lumber Co. v. North 
Carolina Park Commission, 30 F.(2d) 
121 [appeal dism 280 U. S. 615, 50 S.Ct. 
13, 74 L. Ed. 656]; Suncrest Lumber 
Co. v. North Carolina Park Commis- 
sion, 29 F.(2d) 823; Peo. v. Ashburn- 


er, 55 °Cal- 517 [aff 103 Us Sab7o 726 
L. Ed. 415]; Hulbert v. Craig, 207 N. 
Y.S..710, 124 Mise. 273. 


98. Ga.—Payne v. 153 Ga. 


882, 113 S.H, 446. 


Mo.—State v. Jost, 269 Mo. 248, 192% 
S.W. 38. 


R. I.—In re Newport Police Com=— 
mission, 22 R. I. 654, 49 A. 36; Kelley 
v. Cook, 21 R. I. 29, 41 A. 571. 


Tex.—Yett vw. Cook, 115 Tex. 205, 28k 
S.W. 837. 


Utah.—Everill v. Swan, 17 Utah 514, 
55 P. 68. 


Va.—Sherry v. Lumpkin, 127 Va. 
116, 102 S.E. 658; Burche v. Hardwick, 
30 Gratt. (71 Va.) 24, 32 AmR 640. 


[a] Member of board of police 
commissioners.—In re Nugent Police 
Commission, 22 R. I. 654, 49 A. 36. 


[b] Chief of police—Burche vy. 
Hardwick, 30 Gratt. (71 Va.) 24. 32 
AmR 640. Contra Peterson v. Cul- 
pepper, 72 Ark. 230, 79 S.W. 783, 2 
AnnCas 878. 


[ec] Detective.—State v. Jost, 269 
Mo. 248, 191 S.W. 38. 


[d] Patrolman.—Kelley v. Cook, 28 
Ra I. 29, 41 A. 571. Contra State ve 
Edwards, 38 Mont. 250, 99 P. 940, 944. 


Other municipal department mem- 
bers see infra text and notes 33-36. 


99. Hodge v. Bryan, 149 Ky. 110, 
148 S.W. 21; Todd v. Jonnson, 99 Ky. 
548, 36 S.W. 987, 18 Kyl 354, 33 L. R.A. 
399; In re State Question Noo t, 
Referendum Petition No. 49, 114 OklL. 
132, 244 P, 806. 


1. Ramsay v. Van Meter, 
193-133) NW 193. 

Ordinary administrator see 
text and note 17. 

2. Jones v. Hobbs, 4 Baxt, (Tenn.) 
133 

3. See Public Utilities § 74 text and 
note 68. 

4. Et. Smith Dist. of Sebastian: 
County v. Eberle, 125 Ark. 350, 188 
S.W. 821; City of Sacramento y. Sim— 
mons, 66 Cal. App. 18, 225 P. 36; Boss 
v. Lewis, 33 Cal. App. 792, 166 P. 843. 

5. Peo. v. Lewis, 159 App. Div. 612,. 
145 N.Y.S. 862. 


6. Auditor v, Treasurer, 48. C, 311. 


State, 
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or,’ secretary,® supreme court officer,® superintend- 
ént of banks,!° and veterinarian;'? statehouse com- 
missioner;2 superintendent of state school for the 
blind;*® truck driver;14 water commissioner.’® 
Cases in which particular officers or functionaries, 
not considered above,!® have been held not to be 
state officers are listed in the following notes: Ad- 
ministrator of decedent’s estate;1’ agents of mu- 
nicipal corporations;1* canal lock-tenders;*® con- 
gressmen ;?° coroners;?1 county treasurers ;*? court 
bailiffs ;2% executive officers of state health board ;** 
executioners ;** ex-treasurers of the board of regents 
of a state agricultural college;?® finance commis- 
sioners;27 highway committee chairmen,** and secre- 
taries;2° independent contractors ;°° justices of the 
peace;?4 members of miners’ examining boards;*” 
members of municipal boards of health,** finance 
commissions,** fire?® or water?® departments ;** pro- 
bation officers;?® public trustees;*® road over- 
seers;*° state senators;*1 superintendent of an ex- 
position ;*2 superintendent of state prison;**® trus- 
tees of state educational institutions;** and war- 


7. Ex p. Danley, 24 Ark. 1. 23. 


8. Bessan v. Public Service, 135 184 P. 386. 
Misc. 368, 237 N.Y.S. 689. 


9. In re Janitor Supreme Ct., 
Wis. 410. 25. 


Justice see Judges § 9. 


10. Mercantile Trust Co. of San 
Francisco v. Miller, 166 Cal. 563, 137 
P. 913; Fergen v. Lonie, 50 S. D. 328, 
210 N.W. 102. 


ll. McSween vy. State Live Stock P.9 
Sanitary Bd., 97 Fla. 749, 122 So. 239, i 
65 A.L.R. 508. ‘ 


' 312. In re New State House, (R. I.) 
37 As 2, 27. 


- 13. Lucas v. Futrall, 84 Ark. 540, 
106 S.W. 667. 


School officers generally see Schools 
and School Districts §§ 140, 164. 


14. Ragone v. State, 211 App. Div. 
573, 207 N.Y.S. 544 (holding that al-| 30. 
fhough not ordinarily to be classified (2d) 594. 
as an officer of the state, the driver of 31. 
_a truck used in canal work was such|§,W. 417. 
under a particular statute). 


135, 257 P. 396 


29. State v. Hartley, supra. 
Kreipke y. Commissioner, 32 F. 


STATES 


People v. Morley, 67 Colo. 331, 


24. State v. Sanders, 187 Ala. 79, 
35 65 So. 878, LRA1915A 295. 12) 


Blitch v. Buchanan, (Fla.) 131 
So. 151, 132 So. 474. 


[a] Executioner performs a non- 44, 
discretionary duty and is not a state] N.W. 875, 44 AmSR 788, 16 L.R.A. 413. 
“officer.”, Blitch v. Buchanan, (Fla.) 
131 So. 151, 1382 So. 474. 


Pea State v. Smith, 6 Wash. 496, 33 
74, 


School officers generally see Schools 
and School Districts §§ 140, 164. 73 Sw. 4 


Bank v. Atwood, (Mo.) 27 S.W. [al] 
(2d) 1029 (not a state officer in his 
capacity as bank liquidator). i 


28. State v. Hartley, 144 Wash. 


State v. Dillon, 90 Mo. 229, 2 


As city, county, precinct, and town- [a] 


1, ee Ns pe te ae re, 


[§ 94. i 


dens of city prisons.*5 ° 


State boards‘® and commissions*? considered as 
entities, apart from the individuals composing their 
membership, are not classified as state officers.** 


“Any officer of this state’ may include a county 
commissioner,*® even though a county commissioner 
is not to be classified as a “state officer” in the strict- 
er sense.°° On the other hand, it has been held that 
the natural meaning of “any officer of such state” is 
an officer whose authority extends throughout the 
state,°1 and is not limited to a small district.°? _ 


“Executive officer of this state,” as used in a stat- 
ute, has been held not confined to those specifically 
enumerated by: the constitution as constituting the 
executive department of the state,°* but to include 
any police officer®+ or policeman®® in any city or 
town of the state. 


“Officers ef the commonwealth” has been held to 
include revenue agents,°® but to exclude county com- 
missioners.°* 


(Mo.) 30 S.W.(2d) 609. 
supra text and notes 74, 92. 


ee State v. Cole, 38 Nev. 215, 148 


Compare 


43. Blitch v. Buchanan, (Fla.) 131 
So. 151, 132 So. 474. 


State v. Hewitt, 3 S. D. 187, 52 


School officers generally see Schools 
and School Districts §§ 140, 164. 


45. People v. Wright, 150 N. Y. 444, 
44 N.E. 1036. 


46. Betts v. Johnson, 96 Tex. 360, 


Board of eclectic medical ex- 
aminers is not an “officer of the state 
government.” Betts v. Johnson, 96 
Tex. 360, 73 S.W. 4. : 


47. State v. Day, (Mo.) 35 S.W.(2d) 
37; State v. Carroll, (Mo.) 34 S.W.(2d) 
74; State ex rel. Goldman v. Missouri 
Workmen’s Compensation Commis- 
sion, (Mo.) 27 S.W.(2d) 1026; State 
v. Workmen’s Compensation Commn., 
(Mo. App.) 32 S.W.(2d) 142. 


Highway commission.—State 


15. People v. Higgins, 67 Colo. 441,| ship officers see Justices of the Peace] y; Carroll, (Mo.) 34 S.W.(2d) 74; 


184 P. 365. § 3. ; 
16. See supra text and notes 73-15. 


17. Stevens v. Larwill, 110 Mo. 
App. 140, 84 S.W. 113. 


Public administrator see supra text 33. 
and note 1 


18. People v. Conover, 17 N. Y. 64. 


- 19. Sipple v. State, 99 N. Y. 284, 1 
‘N.H. 892, 3 N.E. 657. 


20. State v. Becker, (Mo.) 45 S.W. 34. 
(2d) 533; Lane v. McLemore, (Tex.) | 269, 124 A. 553. 
169 S.W. 1073. 35: 


“A member of Congress is not a| 392 
state officer. He does not represent 36. 
the state. He represents the people of (N.Y.) 
‘the United States in the district from hy 
‘which he is elected.’’ State v. Becker, 

(Mo.) 45 S.W.(2d) 533, 536. 


[a]. Whether elected from a dis- 


N.E. 388. 
State v. 


and note 98. 


Judge generally see Judges § 9. 
32. Peo. v. Evans, 247 Ill. 547, 93 


Health, 90 Mo. 169, 2 S.W. 291 (hold- 
ing that members of a city board of | notes 73-45. 


health elected or appointed solely to . 
execute the local laws of the city are aa nes ee Nee he bee Oh Tle ee 


not state officers). 
Atty.-Gen. v. Bond, 81 N. H. 


Cr a v. Stevens, 51 HowPr 
37. Municipal police see supra text 


38. Hastings v. Jasper County, 314 


[b] Workmen’s compensation com- 
mission.—State v. Workmen’s Com- 
Aa a Commn., (Mo. App.) 32 S.W. 


Louis Bd. of 48. Individual members as state 
officers see passim supra text and 


50. Jackson v. State, supra. 


51. Cumberland Tel. & Tel. Co. v. 
Memphis, 198 F. 955. 


52. Cumberland Tel. & Tel. Co. v. 
Memphis, supra, 


53. Ex p. Preston, 72 Tex. Cr. 
161 S.W. 115. ated 

“Executive state office” and “of- 
ficer” under particular constitutional 


People v. Pinckney, 32 N. Y. 


trict or from the state at large, a con- | Mo. 144, 282 S.W. 700; State v. Monon- provisions see passim infra § 108. 


-gressman is not a state officer. Lane 
iv. McLemore, (Tex.) 169 S.W. 1073, | 5:8 


1. é i D) 39. 
Mend ene v. Dillon, 90 Mo. 229, 2 202 P. 1081. 


22. Donahue v. Will County, 100] ,.4% 
Ill. 94; Dietrich v. Brickey, (Mo.) 37| 120 S.W. 29. 
S.W.(2d) 428. 4l. 


ig tees Court, 82 W. Va. 564, 96 54. 
Chambers v. Peo., 70 Colo. 496, 55. 
Hill vy. Hopson, 221 Mo. 103, 


State ex rel. Bates v. Remmers, 


Ex p. Preston, 72 Tex. é 
161 S.W. 115. ny BE 


Ex p. Preston, supra. 


56. Hager v. Lucas, 120 Ky. 
S.W. 552. ys te 


57. Opinion of Justices, 167 
599, 46 N.H. 118. ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 94-100] 


“State official.” It has been held that a state tax 
collector is not a “state official.’’5§ 


The term “state engineer,”®® as used in particu- 
lar statutory provisions, has been construed as re- 
ferring to the “department of public works and the 
appropriate officers thereof.”®° 


[§ 95] (2) Particular Factors Affecting “State” 
Character of Officers—(a) Creation of Office. The 
fact that an office was created by the state legis- 
lature has been held determinative of the status of 
its incumbent as a “state officer.”’*! Conversely, the 
fact that an office or position was not created by 
constitution or statute has been held to preclude the 
incumbent thereof from being a state officer.®? 


[§ 96] (b) Territorial Extent of Power. Gener- 
ally speaking, a state officer is one whose powers and 
duties are coextensive with the boundaries of the 
state,°* or are not limited to any political subdi- 
visions of the state.*+ But this factor is not of it- 
self decisive,®® and the courts have held that neither 
the extent of the territory in which his official du- 
ties must be performed,*® nor the extent of terri- 
tory within which his official acts are binding,®’ is 
necessarily determinative of the status of a function- 
ary as a State officer. An officer exercising his pow- 
ers within the prescribed territorial limits of a po- 
litical subdivision of the state may be classified as 
a state officer where the exercise of his powers af- 


STATES 
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fects the welfare of the state as a whole.®8 


[§ 97] (c) Administrative Extent of Power.®® 
The term “state officer” has been held ordinarily ap- 
plicable only to those superior executive officers who 
constitute the heads of the executive departments of 
the state,7° or to such as belong to one of the three 
constituent branches of the state government,"! but 
in a more comprehensive sense it includes every offi- 
cer whose duties appertain to the state at large.7? 


Commissioners appointed merely for a special 
service or purpose, whose functions cease when their 
particular duties are discharged, have been held not 
state officers,7* although there is authority to the 
contrary.‘ 


[§ 98] (d) Compensation. A state officer, in the 
stricter sense of the term,*® is ordinarily one paid 
by the state.7® But the fact that there is no salary 
or emolument affixed to the office does not make its 
incumbent any the less a state officer.7? 


[§ 99] (e) Incorporation of Body on Which Serv- 
ing. Incorporation of a commission does not de- 
prive its members of their character as state offi- 
cers.’ 


[§ 100] (3) Distinctions. State officers, in the 
more restricted sense of that term,7® have been 
distinguished from those of a county,®® municipali- 


58. State ex rel. 
Looney, 154 La. 457, 97 So. 657. 


59. Powers and functions see infra 
§ 167. 


60. Tarpey v. McClure, 
HOS Ye Pa tse BREE 


61. State v. Titus, 152 La. 1011, 95 
So. 106. 


62. State v. Hartley, (Wash.) 257 
P. 396. 

[a] Chairman of state highway 
committee is purely a servant of the 
committee, whose position is not 
created by constitution or statute, and 
therefore cannot be classified as a 
state officer. State v. Hartley, 
(Wash.) 257 P. 396. 


63. Ala.—Ex p. Wiley, 54 Ala. 226. 


Fla.McSween v. State Live Stock 
Sanitary Bd., 97 Fla. 749, 122 So. 239, 
65 A.L.R. 508; State v. Jones, 79 Fla. 
56, 84 So. 84; Opinion of Justices, 13 
Fla. 693, 694 [quot dis op in State v. 


190 Cal. 


Burns, 38 Fla. 367, 21 So. 290]. 


Ill.—Ramsay v. Van Meter, 300 Ill. 
193, 133 N.E. 193; Peo. v. Evans, 247 
Til. 547, 93 N.E. 388. 


Ind.—State v. Hyde, 121 Ind. 20, 22 
N.E. 644. 

Mo.—State ex rel. Consolidated 
School Dist. No. 2 v. Ingram, 298 S.W. 
37; State ex rel. Rucker _v. Hoffman, 
288 S.W. 16; Hastings v. Jasper Coun- 
ty, 314 Mo. 144, 282 S.W. 700; State 


vy. Spencer, 91 Mo. 206, 3 S.Ww. 410; 


State v. Dillon, 90 Mo. 229, 2 S.W. 417 
[foll Paddock-Hawley Iron “Co y. 
Mason, 2 S.W. 841]. 

N. Y.—Hulbert v. Craig, 124 Misc. 
273, 207 N.Y.S. 710. 


C.—McCullough v. Scott, 182 N. 


ea N: 
GC. 865, 109 S.H. 789, 793 [quot Cyc]. 


— . Jorgenson, 25 N. D. 
539. 143 NW. 450, 456, 49 L.R.A.N.S. 
67 [quot Cyc]. : 
Tex.—Lane v. McLemore, 169 S.W. 
1073, 1074 [quot Cyc]. 
Wyo.—Dillman v. State, 125 P. 367. 


Carbajal v. | 


“A ‘state officer’ is one [inter alia] 
Save whose field for the exercise of 
his jurisdiction, duties, and powers is 
coextensive with the limits of the 
state and extends to every part of it.” 
State v. Jones, 79 Fla. 56, 84 So. 84. 


64. People v. Nixon, 158 N. Y. 221, 
52 N.E. 1117; Hulbert v. Craig, 124 
MiISC2 23242 07 NAVE Sue 70s = State. vi, 
Jorgenson, 25 N. D. 539, 142 N.W. 450, 
456, 49 L.R.A.N.S. 67 [quot Cyc]; 
Lane v. McLemore, (Tex.) 169 S.W. 
1073, 1074 [quot Cyc]; Dillman v. 
State, 20 Wyo. 404, 125 P. 367, 378 
[quot Cyc]. ‘ 

65. Ramsay v. Van Meter, 300 Ill. 
1935 133 IN. Be 1938. 


66. Ramsay v. Van Meter, supra. 


67. Ramsay v. Van Meter, supra; 
Peo. v. Evans, 247 Ill. 547, 93 N.E. 388. 


fa] Extraterritorial validity of 
acts making them binding throughout 
the state does not necessarily make 
one a state officer. Ramsay v. Van 
Meter, 300 Ill. 193, 1338 N.E. 193. 


68. Britton v. Steber, 62 Mo. 374; 
Ex p. Corliss, 16 N. D. 470, 114 N.W. 
962: In re Newport Police Commis- 
sion, 22 R. I. 654, 49 A. 36 


69. “Employee” distinguished see 
infra § 102. 


70. N. M.—State v. Sanchez, 255 P. 
1077. 


Wash.—State v. Smith, 6 Wash. 496, 
Bo Parga. 


Tex.—Lane v. McLemore, 169 S.w. 
1073, 1074 [quot Cyc]. 


Wis.—State v. Chittenden, 127 Wis. 
468, 107 N.W. 500. 


Wyo.—State ex rel. Hamilton v. 
Grant. st. oiy.01 ealemed EE iret O bp} 
L.R.A.N.S. 588, 116 AmMSR 982. 


71. State v. Hewitt, 3 S. D. 187, 52 
N.W. 875, 44 AmSR 788, 16 L.R.A, 413; 
Lane v. McLemore, (Tex.) 169 S.W. 
1073, 1074 [quot Cyc]. 


72. State v. Sanchez, (N. M.) 255 P. 
1077; State v. Chittenden, 127 Wis. 


468, 107 N.W. 500. 


73. Bunn v. People, 45 Ill. 297; 
Gleason v. Cleveland, 49 Ohio St. 431, 
31 N.E. 802. 


74. State v. Cook, 17 Mont. 529, 
Le 


75. See supra § 94. 
pce Jackson v. State, (Fla.) 71 So. 


77. In re Members of Legislature, 
49 Fla. 269, 39 So. 63; Ramsay vy. Van 
Meter, 300 Ill. 198, 133 N.E. 193. 


“It is not necessary for any one to 
receive fees or salary in a position 
to be an officer, either from the state 
or otherwise.” Ramsay v. Van Meter, 
supra. 


‘78. Suncrest Lumber Co. v. North 
re iia Park Commission, 29 F.(2d) 


79. See supra § 94. 
jee ploy se distinguished see infra § 


80. Ala.—Ex p. Wiley, 54 Ala. 226. 


Ark.—Ft. Smith Dist. v. Eberle, 125 
Ark. 350, 188 S.W. 821. 


Colo.——Chambers v. Peo., 
496, 202 P. 1081. 


Ill.-—Ramsay v. Van Meter, 300 Ill. 
193, 1383 N.E. 1938; Peo. v. Evans, 247 
Ill. 547, 93 N.E. 388; Donahue v. Will 
County, 100 Ill. 94. 


Mo.—Hastings v. Jasper County, Ve 
314 Mo. 144, 282 S.W. 700. 


Tex.—Travis County v. Jourdan, 91 
Tex. 217, 42 S.W. 543, 


Wyo.—Dillman vy. State, 20 Wyo. 
404, 125 P. 367. : 


[a] The term “state officers,” in 
Const. (1868) art 4, § 23, providing 
that all state officers may be im- 
peached for any misdemeanor in office, 
etc., does not include an officer elect- 
ed by the vote of a single county and 
confined in his duties to the territorial 
limits of such county. Ex p. Wiley, 
54 Ala, 226. 


70 Colo. 
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ty,°1 district,s? or town;8? the usual ground of dis- 
tinction being that the powers and duties of the state 
officer are coextensive with the state and those of 
the other officer coextensive only with the political 
subdivision he serves.°+* 


Dual capacity. Under particular circumstances 
a state officer may also be an officer of a county,°° 
district,®® or municipality.*7 


[§ 101] (4) Constitutional Officers.** Under the 
circumstances of particular cases the state audi- 
tor,®® examiner and inspector,®® secretary,® and 
treasurer®? have been held constitutional officers. 
District attorneys,®? librarians,?* members of the 
board of agriculture,®® railroad commissioners,°® 
tax collectors,®? and tax commissioners®® have been 
held not constitutional officers. 


{§ 102] c. State Employees. A state employee is 
‘one engaged in a merely transient or incidental em- 
ployment,®® is not a state officer,! and has been dis- 
tinguished from a state officer.’ 


Employees of a rural credit board have been held 


STATES 


[§§ 100-105 


‘Independent contractor, working for the state, has 
been held not “an employee of the state.”* 


[§ 103] 2. Creation and Abolition of Offices’ and 
Positions—a. Creation—(1) In General. It is a 
fundamental attribute.of a state that it may create 
its own offices.® 


[§ 104] (2) By Legislature—(a) In Absence of 
Constitutional Restriction. In the absence of an ex- 
press or implied constitutional restriction, the legis- 
lature has inherent power to create state offices.” 


A statute reorganizing the executive departments 
of the state government has been held valid as 
against the ¢ontention that it provided for too great 
a centralization of powers.*® 


[§ 105] (b) Under Constitutional Restrictions— 
aa. In General. The legislature lacks power to cre- 
ate a state office where its action would conflict with 
constitutional restrictions.? 


In determining the validity, under constitutional 
provisions, of statutes creating new state offices, the 
rule of liberal construction in favor of the validity 
of the statute has been followed.?° 


state employees.® 


[b] Where all the duties of a pub- 
lic trustee are performed within his 
county, and relate solely to property 
situate therein, he should be classified 
as a county and not a state officer, and 
is to be distinguished from a peace 
officer, who may be a state officer be- 
cause part of a state-wide system con- 
trolled by state authoritv. _Chambers 
v. Peo., 70 Colo. 496, 202 P. 1801. 


5 vie See Municipal Corporations § 
74. 


82. Brock .v. Bruce, 58 Vt. 261, 2 
A. 598; Dillman v. State, 20 Wyo. 404, 
£25 Po 367;-378. [quot.Cyel. 


83. O’Brien v. Town of Derry, 73 N. 
H. 198, 60 A. 843; Brock v. Bruce, 58 
Vt. 261, 2 A. 598; Dillman v. State, 
20 Wyo. 404, 125 P. 367, 378 [quot 
Cyc]. 


[a] Officers “in authority under 
this state” do not include town and 
school district officers. Brock  v. 
Bruce, 58 Vt. 261, 2 A. 598. 


84. People v. Evans, 247 Ill. 547, 
93 N.H. 388; Dillman v. State, (Wyo.) 
125 P. 367. And see cases supra text 
and notes 80, 82, 83. 


85. In re Salary of Superior Court 
Judges, 82 Wash. 628, 144 P. 929. 


fa] Superior court judge.—In re 
Salary of Superior Court Judges, 82 
Wash. 623, 144 P. 929. 


oe Peo. v. Richards, (Cal.) 260, P. 


fa] 
board.—Peo. 
P. 582. 


87. State v. Jost, 269 Mo, 248, 191 
S.W. 38. 


fa] A police detective, anpointed 
for three years under the safeguards 
thrown about his position by Rev. 
St. (1899) §§ 6189, 6190, 6192, 6193. 
and who was paid by the city, but 
could exercise authority in any part 
of the state, was both a municipal 
and state officer within Const. art 14 
§ 8 forbidding increase of the com- 
pensation of state or municipal offi- 
cers during their term. State v. Jost, 
269 Mo. 248, 191 S.W. 38. 


88. Creation and abolishment of 


Member district flood control 
v. Richards, (Cal.) 260 


office see infra §§ 103-116. 


89. Dailey v. State, 171 Ind. 646, 
87 N.E. 4. 


90. Arnold v. Board of Com’rs of 
Creek County, 124 Okl. 42, 254 P. 31. 


91. Collins v. State, 8.Ind. 344. 


92. Henry v. State, 130 Miss. 855, 
95 So. 67; State ex inf. Shartel v. 
Brunk, (Mo) 34 S.W.(2d) 94. 


96. Com. v. McCombs, 56 Pa. 436. 


94. Hailey v. Huston, 25 Idaho 165, 
EsiGre 2a. 


[a] Of state historical society.— 
The librarian of the state historical 
society is an anpointive and not a 
constitutional officer. Hailey v. Hus- 
ton, 25 Idaho 165, 136 P. 212. 


95. Cunningham: v. Sprinkle, 
N. C. 638, 33 SB. 138. 


96. Gray v. McLendon, 134 Ga. 224, 
67 S.E. 859. 


$7. Henry v. State, 130 Miss. 855, 
95 So. 67. 


98. Campbell v. Hunt, 18 Ariz. 442, 
162 P. 882. 


99. McSween y. State Live Stock 
Sanitary Bd., 97 Fla. 749, 122 So. 239, 
65 A.L.R. 508. 


1. State v. Cole, 38 Nev. 215, 148 
P. 551;.Sipple v. State, 99 N. Y. 284; 
1 N.E. 892, 3 N.E. 657. 


2. Lucas v. Futrall, 84 Ark. 540, 
106 S.W. 667; McSween v. State Live 
Stock Sanitary Bd., 97 Fla. 749, 122 
So. 239, 65 A.L.R. 508. 


[a] Distinction stated.—The dis- 
tinction between a state officer and 
a state employee is that the former 
is one to whom a portion of the 
state’s sovereign power has been 
delegated as a public trust with regu- 
lar tenure, whereas the latter is en- 
gaged in a merely transient or inci- 
dental employment. McSween _ vy. 
State Live Stock Sanitary Bd., 97 Fla. 
749, 122 So. 2389, 65 A.L.R. 508. 


Officer and employee distinguished 
generally see Officers §§ 18-27. 


3. Wan v. Gunderson, (S. D.) 225 
N.W. 54. 


4 Kreipke v. Commissioner of In- 
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ternal Revenue, 32 F.(2d) 594. 
& Generally see Officers §§ 29, 30. 
ie effices see Judges §§ 10, 


A ecmaclreserg: offices see supra §§ 42, 


6. State v. Peelle, 121 Ind. 495, 22 
N.E. 654; Atty.-Gen. v. Pelletier, 240 
Mass. 264, 134 N.E. 407, 415. 


“In the dual system of government 
existing under the Constitution of 
the United States it is a fundamental 
attribute of a state that it may es- 
tablish its own officers and provide 
for their election, selection, appoint- 
ment and removal according to its 
own conception of what its public 
policy demands.” Atty.-Gen. v. Pelle- 
tier, supra. 


7. Colo.—Parks v. Soldiers’ & Sail- 
ors’ Home, 22 Colo. 86, 43 P. 542. 


Fla.—State v. Bryan, 50 Fla. 293, 39 
So. 929. 


Ga.—Gray v. 
224, 67 S.E. 859. 


Pa.—Com. v. Wairen, 217 Pa. 163, 
66 A. 322. 


W. Va.—Blue v. Smith, 69 W. Va. 
761, 72 S:.B. 1088. 


[a] Railroad commissioner.—Gray 
v. McLendon, 134 Ga. 224, 67 S.E. 859. 


[b] Secretary of agriculture.— 
See v. Wairen, 217 Pa. 163, 66 A. 


McLendon, 134 Ga 


8. House v. Creveling, 147 Tenn. 


589, 250 S.W. 357. 


9. Colo.—Peo. v. O’Ryan, 71 Colo. 
69, 204 P. 86. 


Fla.—State v. Jones, 79 Fla. 56, 84 
So. 84. 


Neb.—Iams v. Mellor, 93 Neb. 438, 
140 N.W. 784, 


W. Va.—Blue v. Smith, 69 W. Va. 
761, 72 S.H. 1038, 


eae v. Hastings, 10 Wis. _ 


Particular constitutional restric- 
tions see infra §§ 106-113. 


10. State v. Maharry, 97 Ohio St. 
272, 119 N.E. 822. ‘ 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


{ 


, 


§§ 106-109] 


[§ 106] bb. Constitutional Enumeration of Offi- 
ces Generally. The enumeration by the constitu- 
tion of certain officers as constituting the executive 
department of the state does not necessarily deprive 
the legislature of the power to create other execu- 
tive offices,'t and legislative power to create state 
offices, other than those enumerated in the constitu- 
tion, is recognized where the constitution expressly 
provides for the appointment of nonenumerated of- 

cers.1? 


[§ 107] cc. Prohibition of New “Permanent” Of- 
fices. Under constitutional provisions forbidding 
the legislature to create any “permanent state office” 
not expressly provided for by the constitution, the 
legislature has power to create new offices of a tem- 
porary character,'* and the determination of wheth- 
er the office created is temporary or permanent in 
character rests with the legislature.t* Under these 
rules, the courts have upheld as valid creation of 
new offices for a limited term of years,!* and even 
on the theory that all offices created by the legisla- 
ture are necessarily temporary in character, have 
reached the conclusion that creation of a new office 
without limitation as to time of existence is valid.!® 
The constitutional prohibition is inapplicable to oth- 
er than “state” offices.17 Constitutional prohibitions 
against the creation of permanent state offices not 
provided for in the constitution, when construed in 


“connection with other constitutional provisions re- 


quiring the legislature to provide for the support 
of institutions for the deaf, dumb, blind, and in- 
sane, aS may seem wise in its discretion,t® do not 
prohibit the legislature from creating permanent 


11. Parks v. Soldiers’, etc., Home LG.) “ESE: 


Com’rs, 22 Colo. 86, 43 P. 542; State 


v. Jorgenson, 25 N. D. 539, 142 N.W.|S.W. 821 

450, 456, 49 L.R.A.N.S. 67 [quot Cyc]; 17 

pate v. Womack, 4 Wash. 19, 29 P. 449, "970 Sw. 609. 
12° (Hx p.Gerino, 143°Cal: 412,771 


P. 166, 66 L.R.A. 249; Peo. v. Montez, 19. 
48 Color 486, 110 Ps» 639; State>-v.| 106.S.W. 667. 
Bryan, 50 Fla. 293, 39 So. 929; Blue 
v. Smith, 69 W. Va, 761, 72 S.E. 1038; 
Blue v. Tetrick, 69 W. Va. 742, 72 S.E. 
10338. 


N.W. 784; 


STATES 


Smith Dist. of Sebastian 
County v. Eberle, 125 Ark. 350, 188 


Marshall y. Holland, 168 Ark. 


18. See constitutional provisions. 
Lucas v. Futrall, 84 Ark. 540, 


20. Iams v. Mellor, 93 Neb. 438, 140 
State v. Porter, 
203, 95 N.W. 769; Pacific Express Co. 22. 
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state officers in connection with furnishing such 
support and care.1® 


[§ 108] dd. Prohibition of New “Executive State 
Offices.” Where a constitution specifies the officers 
who shall constitute the executive department and 
provides that they shall perform all duties which 
previously have devolved upon officers not provided 
for by the constitution, with a further provision that 
no other executive state offices shall be continuec, the 
legislature, while precluded from creating further 
executive state offices,?° may impose new duties up- 
on the officers named in the constitution,?! as by 
creating executive boards, whose members are com- 
posed wholly?? of existing state officers.2? To re- 
lieve existing state officers serving on such hoards 
from the onerous additional duties involved, it is 
permissible to provide for the employment of depu- 
ties to handle administrative details.?4 


[§ 109] ee. Statutes Impairing, or Adding to, 
Functions of Existing Constitutional Officers. Leg- 
islative creation of offices conflicting with or cur- 
tailing the constitutional powers of offices provided 
for by the constitution is impliedly forbidden,?® 
As where new offices are created for the purpose of 
ousting existing incumbents, in violation of civil» 
service provisions. Under constitutional provi- 
sions to the effect that heads of the executive de- 
partments of the state shall perform in addition to 
the duties imposed by the constitution, such other 
duties as may be required by law,?7 the legislature 
may create a board composed of existing state offi- 
cers, and impose new duties upon them as board 
mernbers.”§ 


insane. Iams vy. Mellor, 93 Neb. 4388, 
140 N.W. 784. (4) Warden of state 
penitentiary. Iams v. Mellor, 93 Neb. 
438, 140 N.W. 784. 


21. Iams v. Mellor, 93 Neb. 438, 
140 N.W. 784; Nebraska Tel. Co. v. 
Cornell, 58 Neb. 8238, 80 N.W. 438, 59 
Neb. 737, 82 N.W. 1; In re Appropria- 
tions, 25 Neb. 662, 41 N.W. 643; In 
re Railroad Comrs., 15 Neb. 670, 50 
N.W. 276. 


State v. Porter, 69 Neb. 203, 95 


69 Neb. 


_— 


[a] Board of medical examiners.— 
Ex p. Gerino, 143 Cal. 412, 77 P. 166, 
66 I.R.A. 249. 


[b] Public exaiminer.—Peo. Vv. 
Montez, 48 Colo. 436, 110 P. 639. 


[ec] Tax commissioner.—Blue _v. 
Smith, 69 W. Va.'761, 72 S.E. 1038; 


Blue v. Tetrick, 69 W. Va. 742, 72 
S.E. 1033. 
[ad] Subordinate executive state 


offices may be created, but legislative 
power is not limited to creation of 
merely subordinate state offices. 
Blue v. Tetrick, 69 W. Va. 742, 72 S.E. 
1033. 


13. Greer v. Merchants’ & Mechan- 
ies’ Bank, 114 Ark. 212,169 S.W. 802. 


[a] State banking department and 
office of bank commissioner held valid 
new office of temporary character. 
Greer v. Merchants’ & Mechanics’ 
Bank, 114 Ark. 212, 169 S.W. 802. 


14. Greer v. Merchants’ & Mechan- 
ics’ Bank, 114 Ark. 212, 169 S.W. 802. 


15. Greer v. Merchants’ & Mechan- 
ics’ Bank, 114 Ark. 217, 169 S.W. 802. 


a Twelve years.—Greer v. Mer- 
inte & Mechanics’ Bank, 114 Ark. 
217, 169 S.W. 802. 


v. Cornell, 59 Neb. 364, 81 N.W. 377; 
In re Railroad Comrs., 15 Neb. 679, 50 
N.W. 276. 


[a] Executive state office is de- 
fined (1) as one whose incumbents are 
vested with executive powers and 
jurisdiction throughout the state 
(jams v. Mellor, 93 Neb. 438, 140 N.W. 
784; State v. Porter, 69 Neb. 2038, 95 
N.W. 769), (2) and offices whose pow- 
ers and jurisdiction are confined to a 
particular locality are not within the 
definition of “executive state offices,” 
as used in such constitutional provi- 
sions (lams y. Mellor, supra). 


[b] Offices within prohibition.— 
(1) Brand and mark committee. State 
v. Porter, 69 Neb. 203, 95 N.W. 769. 
(2) Railroad commissioners. In re 
Railroad Comrs., 15 Neb. 679, 50 N.W. 
276. (3) Stallion registration board. 
Tams v. Mellor, 93 Neb. 438, 140 N.W. 
784. 


[ce] Offices not within prohibition. 
—(1) Deputy food commissioner. 
Merrill v. State, 65 Neb. 509, 91 N.W. 
418. Compare State v. Cornell, 60 
Neb. 276, 83 N.W. 72 (holding deputy 
food commissioner a state officer un- 
der other constitutional provisions). 
(2) State prison board. Wallace v. 
State, 91 Neb. 158, 185 N.W. 549, (3) 
Superintendent of state hospital for 


N.W. 769 


[a] That one out of four members 
of a board is an existing state officer 
will not render the statute creating 
such board valid. State v. Porter, 
69 Neb. 203, 95 N.W. 769. 


23. Iams v. Mellor, 93 Neb. 438, 140 
N.W. 784; Pacific Express Co. v. 
Cornell, 59 Neb. 364, 81 N.W. 3877; 
Nebraska Tel. Co. v. Cornell, 58 Neb. 
nets EM N.W. 48, 59 Neb. 787, 82 


24. Iams vy. Mellor, 93 Neb. 438, 
140 N.W. 784; Merrill v. State, 65 
Neb. 509, 91 N.W. 418; State v. Es- 
kew, 64 Neb. 600, 90 N.W. 629; In re 
Appropriations for Deputies, 25 Neb. 
662, 41 N.W. 643. 


25, Blue v. Smith, 69 W. Va. 761, 
72 S.E. 1038; State v. Hastings, 10 
Wis. 525. 


[a] Conflict not shown.—Blue y. 
Smith, (CW. Va.) 72 S.E. 1038; Blue 
v. Tetrick, (W. Va.) .72 S.E.. 1033) * 


ae Peo. v. O’Ryan, 71 Colo. 69, 204 
Ips t 


27. See constitutional provisions. 


23. State v. Buchanan, (Tenn. Ch. 
A.) 52. S.W. 480; Arnold y. State, 71 
Tex. 239, 9 S.W. 120. 


110. (59. Cos]. 


[§ 110] ff. Restriction on Method of Selecting In- 
cumbents. Under constitutional provisions empow- 
ering the legislature to create offices and providing 
for the selection of incumbents by appointment or 
election of a specific character, a statute purporting 
to ereate an office but failing to provide for the se- 
lection of its incumbents as required is void.*? A 
statute, creating a board and authorizing appoint- 
ment of its members by the governor, has been held 
valid as against the contention that it made no pro- 
vision for appointment of new members upon ex- 
piration of the terms of the old members.*° 


[§ 111] gg. Specification of Length of Term of 
Office. Under constitutional provisions specifying 
the maximum term for which an incumbent of a 
newly created office shall be elected or appointed, the 
legislature lacks power to create an office and pro- 
vide for a term in excess of that prescribed by the 
constitution.** 


_ [§ 112] hh. Prohibition against Duplication of 
Functions. Under constitutional provisions forbid- 


ding the creation of new offices whose incumbents 


shall perform the functions of more than one state 
office at the same time, a statute providing for a new 
board whose members shall consist of designated 
state officers is not invalid where as members of the 
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[§§ 110-116 


new board such officers perform services of an 


agency character.?? 


[§ 113] ii. Limitation on Number of Departments. 
Constitutional provisions to the effect that the ex- 
ecutive and administrative work of the common- 
wealth shall be organized in not-more than a speci- 
fied number of departments, in one of which every 
executive office, board, and commission, except offi- 
cers serving directly under the governor or coun- 
cil, shall be placed?*® preclude the creation of new 
departments, additional to the number specified,** 
but do not preclude the creation of a new quasi pub- 
lic corporation.®® 


[§ 114] (3),.Creation of Positions. By statute sub- 
ject to constitutional limitations a state board may 
be vested with discretion as to the kind®® and num- 
ber®? of assistants to be employed by it. 


[§ 115] b. Abolishment?*—(1) Constitutional Of- 
fice.2?® The legislature cannot abolish state offices 
created by the constitution,*® as by a consolidation 


of offices.44. State boards created by the constitution 


may be abolished by constitutional amendment.*? 


[§ 116] (2) Statutory Office. Subject to consti- 
tutional restrictions,*® a state legislature has the 


_ power to abolish any state office created by it,** as 


29. State v. Jones, 79 Fla. 56, 84 ee not violative eee Feil o Ce Lovech fat MID 2 = urd gs 
So. 84. , aS requiring suc esignated mem- [a] Combinin titutional 
7 bers of the board to perform func- ay By OSES of- 
[a] Tlustration.—Chapter 7921 of Li GHa iO LIMO OLER An Ona Onicem ander fices of clerk of supreme conrt and 


act approved June 9, 1919, creating a 
commission to be known as the Flor- 
ida purchase centennial commission, 
and appointing commissioners with 
power themselves to fill any vacan- 
cies, is unconstitutional and void be- 
cause creating state officers and fail- 
ing to provide for their election by 
the people or appointment by the gov- 
ernor, as required by Const. art 3 § 27. 
State v. Jones, 79 Fla. 56, 84 So. 84. 


[b] Violation not shown.—Amos 
v. Mathews, 99 Fla. 1, 65, 115, 126 So. 
308. 


30. Ft. Smith Dist. of Sebastian 
County v. Eberle, 125 Ark. 350, 188 
S/W. 821, 822. 


“The objection that no provision is 
made for appointment of members of 
the board at the expiration of the 
terms of those first appointed is with- 
out merit. The board is created by 
law, and the members are authorized 
to be appointed by the Governor, and 
the language used indicates that it 
should be continued by the appoint- 
ment of other members upon the ex- 
piration of the terms of those first 
appointed and authorizes such ap- 
pointment.” Ft. Smith Dist. v. Eber- 
le, supra. 


Sl. State v. Jones, 79 Fila. 56, 84 
So. 84. 


[a] 
violates four year limitation. 
v. Jones, 79 Fla. 56, 84 So. 84. 


32. Amos v. Mathews, 99 Fla. 1, 65, 
115, 126 So. 308. 


{a] Rule applied.—L. (1929) ec 
14486, providing for the organization 
of a state board of administration, 
composed of the governor, comptrol- 
ler, and state treasurer, and giving 
the board certain powers and duties 
respecting liquidation and retirement 
of designated road and bridge bonds, 
and L. (1929) e 14575, providing for 
gasoline excise tax to be apportioned 
among counties as therein specified, 


Provision for indefinite term 
State 


the government of the state at the 
same time, such board, under L. 
(1929) c 14486 §§ 12-16, being a mere 
fiscal agent of the county and special 
road and bridge district for the 
economic safekeeping and distribu- 
tion of the road and bridge funds 
coming into their hands; the word 
“office” implying delegation of a por- 
tion of the sovereign powers, and pos- 
session of it by the person filling the 
office, and ‘‘functions” of office as em- 
ployed in the constitution referring 
to powers and duties vested in the of- 
fice by the authority creating it. 
Amos v. Mathews, 99 Fla. 1, 65, 115, 
126 So. 308. 


3g. See constitutional provisions. 


34. In re Opinion of the Justices, 
(Mass.) 171 N.H, 294, 69 A.L.R. 388. 


35. In re Opinion of the Justices, 
(Mass.) 171, N. BH. 294, 69 A.L.R. 388 


[a] Proposed “State Motor Vehi- 
cle Insurance Fund” is a quasi public 
corporation having aspects of a pri- 
vate corporation, hence outside the 
constitutional amendment concerning 
executive and administrative work. 
In re Opinion of the Justices, (Mass.) 
171 N.E. 294, 69 A.L.R. 388. 


86. State ex rel. Hueller v. Thomp- 
son, 316 Mo. 272, 289 S.W. 338. 


37. State ex rel. Hueller v. Thomp- 
son, supra. 


38. Of office as not deprivation of 
property see Constitutional Law § 


39. Who are constitutional officers 
see supra § 101. 


40. Parks v. Soldiers’, ete., Home 
Com’rs, 22 Colo. 86, 43 P. 542; State 
v. Douglas, 33 Nev. 82, 110 P. 177; 
State v. Jorgenson, 25 N. D. 539, 142 
N.W. 450, 456, 49 L.R.A.N.S. 67 [quot 
Cyc]; Cowell. v. Ayers, 110 Tex. 348, 
220 S.W. 764. 


41. State v. Douglas, 33 Nev. 82, 


secretary of state and imposing the 
duties of the former on the latter was 
beyond the power of the legislature. 
vate v. Douglas, 33 Nev. 82, 110 P. 


42. State v. Herried, 10 S. D. 109, 
72 N.W. 93. 


43. Mansfield v. Chambers, 26 Cal. 
App. 499, 147 P. 595; Parks v. Sol- 


diers’, etc., Home Com’rs, 22 Colo. 
86, 43 P. 542. 
44, Ariz—Campbell y. Hunt, 18 


Ariz. 442, 162 P. 882. ’ 
Cal.—Mansfield v. Chambers, 26 
Cal. App. 499, 147 BP. 595. 


Colo.—Parks vy. Soldiers’, etc., Home 
Com’rs, 22° Colo. 86, 43 PP. 542, 


Ind.—State v. Hyde, 129 Ind. 296, 
28 N.E. 186. 


Ky.—State Ins. Bd. v. Greene, 185 
Ky. 190, 213 S.W. 218. 


Okl1.—State v. Howard, 67 Okl. 289, 
TY (abn Semi 

S. C.—State v. Rhame, 92 S. C. 455, 
75 S.E. 881, AnnCasi914B 519. 


Tenn.—House v. Creveling, 147 
Tenn, 589; 250 S.W. 357. 
Tex.—Cowell v. Ayers, 110 Tex. 


848, 220 S.W. 764. 


[a] Plenary power.—‘As to those 
offices not expressly enumerated in 
the constitution, the legislature has 
plenary power to . . abolish the 
same, subject to well Known constitu- 
tional restrictions,” Parks v. Sol- 
diers’, etc., Home Comrs,, 22 Colo. 86, 
96, 43° P. 542: 


[b] “The Legislature may adopt a 
new system of government ware 
for such institutions or agencies of 
the state aS are not protected by the 
Constitution, and to this end the Leg- 
islature may abolish the old plan and 
the offices created for the ‘adminis- 
tration of the old plan in whole or in 
part. The rights of officers thus af- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 116-118] © 


cP i 


by the enactment of a new statute impliedly repeal- 


‘Ing the statute creating the office,#® as by transfer- 


ring its duties to another office,*® and accordingly 
legislative power to abolish has been upheld with re- 
spect to various state offices or boards.47 


Abolishment by constitutional amendments. <A 
statutory state office may be abolished by the adop- 
tion of subsequent constitutional provisions.48 Un- 
der constitutional provisions permitting the aboli- 
tion of a theretofore existing state office by legisla- 
tion to be enacted thereafter, in the absence of leg- 
islation abolishing such office, it remains in exist- 
ence.*? 


[§ 117] (3) Employment or Position. Every pub- 
lic official has the inherent right to abolish positions 
of state employees in departments under his control 
for reasons of economy;*° such right exists under 
the civil service laws,°+ and a civil service employee, 
who loses his position because of the bona fide abo- 
lition thereof, cannot properly complain.*? 


Positions held at discretion. Under a statute pro- 
viding that the governor “may appoint such agents 
as necessity may require” to enforce such statute, 
the governor is the sole judge as to the necessity of 
such agents,°* and in his discretion may abolish all 


STATES 


fap Cedah> Lid 


such positions,°4 as by executive order;®® and civil 
service regulations, governing the appointment and 
discharge of such agents, are inapplicable where the 
governor has determined that no agents are neces- 
sary.°& 


The governor’s disapproval of an appropriation 


for a clerk’s salary has been held not to abolish a 


statutory clerkship.>* 


Notice is not an essential prerequisite to the abol- 
ishment of a position.®8 


[§ 118] 3. Powers, Duties, and Functions®*4%— 
a. General Principles—(1) Powers and Functions— 
(a) In General. Except as the constitution may oth- 
erwise provide, state functions are to be performed 
by state officers.5® Generally speaking, state officers, 
boards, commissions, and departments have such 
powers as may have been delegated to them by ex- 
press constitutional and statutory provisions,®® or 
ag may properly be implied from the nature of the 
particular duties imposed upon them.*! But ex- 
ecutive and administrative officers, boards, depart- 
ments, and commissions have no powers beyond those 
syanied by express provision or necessary implica- 
tion.® 


fected must give way to what the 
Legislature conceives to be the pub- 
lic interest. This, of course, assumes 
the change in form of government to 
be real, and not colorable, for the pur- 
pose of putting one set of men out of 
office and another set in office.” 
House v. Creveling, 147 Tenn. 589, 250 
S.W. 357, 362. ) 


45. Mansfield v. Chambers, 26 Cal. 
App. 499, 147 P. 595; Earnest v. Sar- 
gent, 20 N. M. 427, 150 P. 1018. 


fa] Abolishment shown.—L. 
(1915) ec 59, providing for the ap- 
pointment of a state traveling auditor 
and prescribing his duties, repealed, 
by implication, territorial legislation, 
providing for a ‘‘traveling auditor and 
bank examiner of the state,’ incon- 
sistent with it. Harnest v. Sargent, 
20 N. M. 427, 150 P. 1018. 


[b] Abolishment not shown.—(1) 
L. (1915) ¢ 234, creating the state 
poard of immigation and defining its 
duties, held to be in force as against 
the contention that the appropriation 
therefor had been suspended because 
of a referendum of such _ statute. 
State Sv.) Hanna; 310 Ne] Di 570).154 
N.W. 704. (2) Office of land commis- 
sioner not abolished by subsequent 


statute. Howlett v. Cheetham, 17 
Wash. 626, 50 P. 522. 

46. State Ins. Bd. v. Greene, 185 
Ky. 190, 213 S:W.. 218, 220; State- v. 


Howard, 6%/"Okl. -289, 271. Po 30. 

47. See cases infra this note. 

[a] Chief deputy inspector of oil 
and gas wells.—State v. Howard, 67 
Okl. 289, 171 P. 30. 


[b] State insurance board.—State 
Insurance Bd. v. Greene, 185 Ky. 190, 
213 S.W. 218. 

[ec] State inspector of oils.—State 
‘vy. Hyde, 129 Ind. 296, 28 N.H. 186. 

[ad] Superintendent and cashier of 
the motor vehicle department of the 
office of the secretary of state. Mans- 
field v. Chambers, 26 Cal. App. 499, 
147 2,595: 

48. Condict v. San Francisco Po- 
lice Ct., 59 Cal. 278. 

[a] Local regulation.—The adop- 


tion of constitutional provisions to 
the effect that no state office shall be 
continued in any county, city, town, 
or other municipality for the inspec- 
tion, measurement, or graduation of 
any commodity, but that such local 
Subdivisions may appoint such offi- 
cers, when authorized by general law, 
was designed to secure the regulation 
of local matters by locai officers, and 
its effect was to abolish the thereto- 
fore existing statutory office of state 
inspector of gas meters. Condict v. 
San Francisco Policé Ct., 59 Cal. 278. 


49. State v. Sargent, 18 N. M. 627, 
189 P. 144. 


50. Edkins v. Wotherspoon, 173 
App. Div. 330, 158 N.Y.S. 710, 712. 


51. Edkins v. Wotherspoon, supra. 


[a] Illustration.—Under the Civil 
Service Law, the superintendent of 
public works is not required to con- 
tinue a useless position because the 
incumbent is a veteran fireman, nor 
to sacrifice positions held by other 
persons in order to save the position 
held by the fireman. Hdkins_ v. 
Wotherspoon, 173 App. Div. 330, 158 
INNES) DL OS 


52. Devins v. Sayer, 233 N. Y. 690. 
135 N.E. 972; Peo. v. Sayer, 233 N. Y. 
615, 1385 N.E. 941; Edkins v. Woth- 
erspoon, 173 App. Div. 330, 158 N.Y.S. 
710. 

[a] Factory inspector.—Devins v. 
Sayer, 238 N. Y. 690, 135 N.B. 972; 
Meehan vy. Sayer, 200 App. Div. 674, 
103 N.Y.S. 609. 

[hb] haw clerk in department of 
labor.—Peo. v. Sayer, 2383 N. Y. 615, 
135 N.B. 941. 

[c] Reservoir tender.—Edkins Vv. 
Wotherspoon, 173 App. Div. 330, 158 
N.Y-S. 710: 

53. Lee v. Morley, 79 Colo. 481, 247 
P18. 

54. Lee v. Morley, supra. 

[a] Prohibition agents.—Lee | v. 
Morley, 79 Colo. 481, 247 P. 178. 

55. Lee v. Morley, supra. 

[a] Order held sufficient.—Execu- 


tive order, reciting that no necessity 
exists for agents in a department ex- 


isting under a certain statute, clearly 
sets forth the governor’s decision to 
dispense with the services of an agent 
appointed under such statute (C., L. 
§ 3723). Lee v. Morley, 79 Colo. 481, 
2475 PLCS. ee 


56. Lee v. Morley, supra. 


57. Carter v. Rathburn, 85 Ok1. 
251, 209 P. 944. 


58. Spawn v. Fleming, 208 App. 
Div. 582, 203 N.Y.S. 821 [mod in other 
AeA is 211 App. Div. 823, 207 N.Y.S. 

3]. 

[a] For good and sufficient rea- 
sons.—A position may be abolished 
for good and sufficient reasons with- 
out notice to the incumbent or oppor- 
tunity to explain, or without a formal 
order and charges, if it be done in 
good faith and in the public interest. 
Spawn v. Fleming, 208 App. Div. 582, 
203 N.Y.S. 821 [mod in other respects 
211 App. Div. 823, 207 N.Y.S. 923]. 


58144. Powers and duties re: 
ont aes see passim infra §§ 285— 


Fiscal management see infra 3867; 
and passim infra §§ 373-379, 402 et 
seq. i 


Suing or defending see infra §§ 480— 


59. Amos vy. Mathews, 99 Fla. 1, 
65, 115, 126 So. 308. 


60. Peo. v. Righeimer, 298 Ill. 611, 
132 N.E. 229; Hord v. State, 167 Ind. 
622, 79 N.E. 916; Julian y. State, 122 
Ind. 68, 23 N.E. 960. 


fa] “It is fundamental that every 
administrative agency of the state 
must find the source of its authority 
in the statute conferring it.” Peo- 
ple v. Righeimer, 298 Ill. 611, 132 N.E. 
VAS eA Hl Be 

61. Jackson v. Brown, 5 Wend. (N. 
Y.) 590; In re Labor Dept., 24 Pa. 
Dist. 712;. In re Valley Forge Park 
Commn., 40 Pa. Co. 75; In re Free 
Library Commn., 28 Pa. Co. 405. 


62. State v. Clamme, 80 Ind. App. 
147, 184 N.E. 676; Huffman v. State 
Roads Commn., 152 Md. 566, 137 A. 
358; In re Valley Forge Park Commn., 
83 Pa. Co. 325; In re Yaklic Stream 
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[§ 119] (b) Exercise of Powers in General. Pow- 
ers granted to state administrative agencies must 
be exercised in a just and reasonable manner,** and 
in conformity with the: statutory or constitutional 
source of the power conferred.** 


Majority control. In the absence of statute to the | 


eontrary, the action of a majority of a state admin- 
istrative body is controlling.®® 


Authorizing violation of law. State officers lack 
power to authorize a violation of the law.°® 


[6 120] (c) Territorial Extent. Jurisdiction of 
state officers is coextensive only with the territory of 
the state from which they derive their powers.*’ 


[§ 121] (d) Enforcement of Federal Statutes. 
The authority to enforce federal statutes,°* or to 
execute a duty imposed under an act of the federal 
eongress,®® may be conferred upon state officers as 
such, and in the absence of prohibition by the state 
constitution or statutes, such officers may execute the 
authority and duty so conferred.7° But state officers 
cannot enforce federal statutes where the authority 
to do so has not been conferred upon them.*? 


[§ 122] (e) Executive Regulations. Rules, regu- 
lations, and orders of a state executive do not have 


Surveys, 24 Pa. Co. 490. 


STATES 


(1921) pp 14, 68 §§ 8, 135; L. (1921) p 


[§§ 119-124 


the force of law until promulgated in the manner 
prescribed by applicable statute.” A departmental 
regulation in effect imposing a requirement which 
was purposely omitted from the statute under which 
the regulation was drawn is invalid,’® and existing 
executive rules are abrogated by subsequent legisla- 
tive enactments in tonflict therewith.’* 


[§ 123] (2) Duties—(a) In General. The position 
of a state officer is that of an agent or servant of the 
government rather than that of a party to a contract 
with the state,*°-7° and he must perform the duties 
imposed upon him by the state.77 It has been held 
that state officers are not obligated to obey joint res- 
olutions of the legislature, not having the force of 
law.78 Shes 


[§ 124] (b) Change or Transfer of Duties by Leg- 
islature. In the absence of constitutional restric- 
tions, the duties of a state officer may be increased 
or diminished at the will of the legislature.*® But 
the legislature cannot deprive an officer of the du- 
ties imposed upon him by the constitution,®® as by 
transferring his duties to another officer.*? 


Where an office has no duties attached to it by 
the constitution, such officer has no claim of right 


72. Louisville & N. R. Co. v. Mur- 


[a] Doubtful powers.—‘Grants of 
power must be expressly given or 
arise by necessary implication from 
the powers expressly given. There 
can be no doubtful grant of power. 
To doubt is to withhold.” In re Val- 
ley Forge Park Commn., 33 Pa. Co. 
325, 326. 


[b] State boards and commissions. 
—‘The growth and development of 
boards and commissions as agencies 
for the administration of varied gov- 
ernmental functions has with the 
constantly increasing extent and com- 
plexity of governmental activities 
been extremely rapid in recent years, 
but the law as to their precise status 
and powers cannot be said to be eith- 
er settled or certain. It is generally 
recognized, however, that, while such 
agencies are governmental, they have 
no powers, but such as are expressly 
delegated to thhem by the organic or 
statutory law of the government of 
which they are a part, or such as are 
by implication essential to the full 
and adequate exercise of such express 
powers.” Huffman v. State Roads 
Commun., 152 Md. 566, 137 A. 358, 365. 


63. Kaw Valley Drainage Dist. of 
Wyandotte County y. Missouri Pac. 
Ry. Co., 99 Kan. 188, 161 P. 987; State 
v. Morehead, 100 Neb. 864, 161 N.W. 
569, LRA1917D 310. 


[a] Board granting privileges.— 
“Where privileges are granted by a 
board created by statute, such privi- 
leges should be open to the enjoy- 
ment of all upon the same terms and 
conditions.” State v. Morehead, 100 
Neb. 864, 161 N.W. 569, LRA1917D 
310. 

64. Mayo v. American Agr. Chem- 
ical Co., (Fla.) 183 So. 885; Peo. v. 
Righeimer, 298 Ill. 611, 182 N.E. 229. 


65. State v. Hartley, 144 Wash. 
157, 257 P. 402. 


{a] Rule applied.—Action of ma- 
jority of state capitol committee is 
controlling as its decision on matters 
within its jurisdiction pertaining to 
state building contracts under L. 


89; L. (1925) p 61; L. (1925, Ex Sess.) 
p 141. State v. Hartley, 144 Wash. 
Loz, 200 ow 402:. 


66. Eastman Oil Mills v. State, 130 
Miss. 63, 93 So. 484. 


[a] Indulgences.—State officers 
cannot grant indulgences authorizing 
the committal of offenses, and they 
have no power to authorize the con- 
tinuance of any act or business which 
is in violation of law. Eastman Oil 


Mills v. State, 130 Miss. 63, 93 So. 
484, 
[b] Operating gin.—L. (1914) .¢ 


162 (Hemingway’s Code § 4755), pro- 
viding that corporations which are 
prohibited from owning or operating 
gins must dispose of them within a 
reasonable time after the passage of 
the act, cannot be altered, changed, or 
suspended by the act, or consent of 
any officer of the state, and all such 
corporations that continue to own and 
operate these prohibited gins, after 
the expiration of a reasonable time 
from and after the passage of the act, 
did so in violation of law. Eastman 
fey Mills v. State, 130 Miss. 63, 93 So. 


67. McCullough v. Scott, 182 N. C. 
865, 109 S.E. 789. 


[a] Holding examination.—The 
state board of accountancy for North 
Carolina cannot examine applicants 
for licenses and certificates to prac- 
tice, as public accountants, in the 
city of Washington, D. CG. MecCul- 
rue Ve SCOLT, 182: IN Gr copy LOO) Si ktic 


68. Lenski v. O’Brien, 
App. 224, 232 S.W. 235. 


69. Lenski vy. O’Brien, supra. 


70. Lenski vy. O’Brien, 207 Mo. App. 
224, 232 S.W. 235. 


71. Lenski v. O’Brien, supra. 


[a] Police officer cannot arrest al- 
leged violator of federal (Volstead) 
act without warrant issued for the ar- 
rest by a state officer designated in 
applicable statute. Lenski v. O’Brien, 
207 Mo. App. 224, 232 S.W. 235. 


207 Mo. 


phy, 182 Ky. 136, 206 S.W. 268. 


[a] Quarantine regulations by 
secretary of agriculture must be pro- 
multgated as required by a statute au- 
thorizing the same, and where the 
statute makes both personal notice 
and notice by publication prerequisite, 
the failure to observe such notice re- 
quirements prevents the regulations 
from having the force of a statute. 
Louisville & N. R. Co. v. Murphy, 182 
Ky. 136, 206 S.W. 268. 


73. Mayo v. American Agr. Chemi- 
cal Co., (Fla.). 133 So. 885. 


74. State v. Board of Com’rs of 


Hocking County, 101 Ohio St. 336, 128 
N.E. 286. 
[a] Bule of the state civil service 


commiission.—State  v. Board of 
Com’rs of Hocking County, 101 Ohio 
St. 336;° 128. NS 286: 


75-76. People v. Vilas, 36 N. Y. 459, 
93 AmD 520, 3 AbbPrNS 520. 


77. Putnam vy. Pyle, (S. D.) 232 N. 
W.20, 23. 


“One sovereign right of the state is 
to have its laws observed and admin- 
istered by its officers charged with 
that duty.” Putnam v. Pyle, supra. 


43." Burritt, > “ve State Contract 
Com’rs, 120 Ill. 322, 11 N.E. 180. 


79. Walker v. Dunham, 17 Ind. 
483; People v. Vilas, 36 N. Y. 459, 93 
AmD 520, 3 AbbPrNS 252; Common- 
wealth v. Powell, 249 Pa. 144, 94 A. 
746; Young v. Millett, 19 Wash. 486, 
53 BP. 823. . : 


_ [a] Without additional compensa- 
tion.— Where the constitution pro- 
vides that an officer shall perform 
such duties as shall be prescribed by 
law, the legislature may increase the 
duties of the officer without allowing 
additional compensation. Young yw 
Millett, 19 Wash. 486, 53 P. 823. 


80. In re House Resolution, ete., 
12 Colo. 395, 21 P. 486; State v. Hast- 
ings, 10 Wis. 525. 


81. State v. Hastings, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 124-128] 


to discharge any given service.’2 


[§ 125] (ce) Delegation to, and Performance by, 
Deputies or Assistants. The official acts of state of- 
ficers must be performed personally except when 
otherwise allowed by law,°* and they may not dele- 
gate their discretion,*+ although it is permissible to 
employ technical experts,*> and purely ministerial 
acts may be delegated.®® 


Where the law so provides, the duties of an offi- 
eer may be performed by an assistant.87 A deputy 
may exercise all powers specifically granted him by 
statute,8S and, in the absence of contrary restric. 
tions, a general, as distinguished from a special, 
deputy has been held on common-law principles ta 
have the right and power to act for the principal 
officer in the transaction of all business of the of- 
fice.°° 


“Official duties” under statute. Under statutes 
authorizing an officer to appoint a deputy and pro- 
viding that such deputy “may perform all the official 
duties of his principal,” the officer can, by deputy, 
perform such duties as may be deemed “official.’’?° 


Under controlling custom,®! or general statutes 
construed in the light of established practice,°? depu- 
ties have been held to have the power to perform 
all regular duties of the office. 


Assignment of duties. There is authority to the 
effect that the duties of a deputy are such as may be 
assigned him by the appointing officer.®* 


The governor’s private secretary is not authorized 
to discharge the duties of the governor during the 


82. Branham v. Lange, 16 Ind. 497.| Co. 219. 


83. Beam v. Jennings, 96 N. C. 82, 89. 
2 S.E. 245. 


STATES 


In re Deputy Secretary, supra. 
[a] Deputy secretary of internal 
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latter’s absence.®4 


During suspension of incumbent, one charged with 
performance of his ministerial duties cannot appoint 
an assistant officer.°° 


[§ 126] (d) Performance of Duties®°—aa. In Gen- 
eral. A state officer will be presumed to have done 
his duty, and his acts will be presumed to be regu- 
lar, until the contrary is shown;®" but this rule does 
not apply:to mere agents appointed by the legisla- 
ture for a special service.?® 


[§ 127] bb. Time Devoted to Duties Generally. 
Constitutional provisions requiring every officer per- 
sonally to devote his time to the duties of his office 
mean that he shall devote such of his time thereto 
as may suffice for the full and faithful discharge of 
his duties,®® ineluding all his time, if necessary,* 
and in no way preclude the legislature from provid- 
ing that his entire time shall be given to the office.” 
A statute requiring the superintendent of a state 
hospital to devote his “entire” time to the duties of 
his office? means that he must devote his whole* or 
undivided® time thereto, and such provision of the 
statute has a reasonable relation to the purposes 
for which the institution was founded.® 


[§ 128] ce. Office Hours. State officers are under 
a mandatory duty to keep their offices open for trans- 
action of business during the time prescribed by ap- 
plicable statutes,’ but, in the absence of a controlling 
statute, may themselves prescribe reasonable regula- 
tions governing the time that their offices shall be 
open. Where an officer keeps his office open ,be- 
yond the time prescribed by law, it is his duty to 


state, the governor appointed a per- 
son to perform the duties of such of- 
fice, if the governor’s act was justi- 
fied, his appointee at any rate lacked 


84. In re State Capitol Bldg., 6 Pa. 
Dist. 597; State v. Hastings, 10 Wis. 
525. 


{a] Signing warrants on _ state 
treasury.—State v. Hastings, 10 Wis. 
525. 


85. In re State Capitol Bldg., 6 Pa. 
DISK 597: 


[a] Capitol commissioners may 
employ board of experts to pass on 
designs submitted in architectural 
competition.—_In re State 
Bldg., 6 Pa. Dist. 597. 


86. People v. Bank of North Amer- 
ica, 645. ONS) Ya\547. 


[a] he indorsing of drafts, which 
havé been indorsed and delivered toa 
state treasurer by a county treasurer 
for the payment of taxes due the 
state, is not an act involving the ex- 
ercise of judgment or discretion, and 
may properly be delegated by _ the 
state treasurer to a clerk. Péople v. 
Bank of North America, 75 N. Y. 547 
{aff 13 Hun 434]. 


87. Com. v. Ginn, 111 Ky. 110, 63 
S.W. 467, 23 KyL 521; Page v. Hard- 
in, 8 B. Mon. (Ky.) 648. 


[a] Assistant secretary author- 
ized to perform duties of secretary of 
state. Com. v. Ginn, 111 Ky. 110, 63 
S.W. 467, 23 KyL 521. 

[b] Attesting and registering ofii- 
cial acts of governor.—Page v. Hard- 
in, 8 B. Mon (Ky.) 648 (assistant sec- 
retary of state may perform such du- 
ties). 


88. In re Deputy Secretary, 29 Pa. 
[59 C. J.—8] 


Capitol 


affairs.—In re Deputy Secretary, 29 
Par Co.) 219; 


90. Bansemer y. Mace, 18 Ind. 27, 
81 AmD 344. 


{a] Sale of land held an official 
duty of state auditor performable by 
deputy. Bansemer v. Mace, 18 Ind. 
27, 81 AmD 344. 


91. McNair v. Hunt, 5 Mo. 300. 


fa] Old Spanish custom forming 
part of Missouri law authorized dep- 
uty to act for absent lieutenant gov- 
ernor in acting as secular judge with 
respect to sale of land. McNair v. 
Hunt, 5 Mo. 300. 


92. In re Deputy Secretary, 28 Pa. 
Co. ‘218. 


[a] Deputy secretary of common- 
wealth, appointed under statute au- 
thorizing appointment in general 
terms, can act for the secretary in 
all matters pertaining to office, sign- 
ing his name as “deputy secretary of 
the commonwealth,’ in accordance 
with unbroken practice of over a hun- 
dred years; any other interpretation 
of his powers defeating the purpose 
of the statute. In re Deputy Secreta- 
ry, 28 Pa. Co. 218. 


93. Opinion of Justices, (Mass.) 
175 N.E. 644. 

94. Hager v. Sidebottom, 130 Ky. 
687, 113 S.W. 870. 

95. State v. Herron, 24 La. Ann 


432. 


[a] Not ministerial duty.—Where, 
on suspension of the secretary of 


power to perform anything but minis- 
terial duties, and his attempted ap- 
pointment of an assistant secretary 
of state was null and void. State vy. 
Herron, 24 La. Ann. 432. 


_ 96. By deputies or assistants see 
supra § 125. 


97. Miils’ Nat. Bank y. Herold, 74 
Cal. 603, 16 P. 507, 5 AmSR 476; State 
v. McCarty, Wils. (Ind.) 205; Phila- 
delphia v. Com., 52 Pa. 451. 


Presumption as to proper perform- 
ance of official duties generaily see 
Evidence §§ 69-71. : 


98. Pitman v. Brownlee, 
Marsh. (Ky.) 210. 


99.. Miller v. Walley, 122 Miss. 521, 
84 So. 466. 


1. Miller v. Walley, supra. 
2. Milier v. Walley, supra. 
3. See statutory provisions. 


4. Miller v. Walley, 122 Miss, 521, 
84 So. 466. 


5. Miller v. Walley, supra. 

6. Miller v. Walley, supra. 

7. Seawell v. Gifford, 22 Idaho 295, 
125 P. 182, AnnCas1914A 1132. 


[a] Secretary of state.—Seawell 
v. Gifford, 22 Idaho 295, 125 P. 182, 
AnnCas1914A 1132. 


8. State v. Hinkle, 130 Wash. 525, 
Yeas. VAS PS 


[a] Secretary of state.—State v.- 
Hinkle, 130 Wash. 525, 228 P. 299. 
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receive such business as may be presented to him 
during that period.® 


[§ 129] b. Governor—(1) In General. The govern- 
or is the chief executive officer1® and highest execu- 
tive authority!! of the state, representing the whole 
people in performance of his official duties.17 When 
acting within the limits of his discretionary power 
the governor is responsible only to the people he 
serves,!? and not subject to judicial review or con- 
trol.14 Conversely, the governor lacks power to in- 
terfere with the judiciary in the performance of its 
proper functions.*® 


Executive council. In several states the consti- 
tutions provide for the appointment of an executive 
council to advise and assist the governor in the dis- 
charge of his duties.1® 


{§ 130] (2) Powers and Duties—(a) In General. 
The governor has no prerogative powers,'’ but pos- 
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sesses only such as are vested in him by constitution- 
al18 or statutory’® grant. The legislature may re- 
quire the governor to perform other duties than 
those specified in the constitution,?® and the ex- 
tent and exercise of the governor’s powers under 
statute will depend upon the particular provisions 
thereof.?4 3% . 


Use of seal. Citation of the secretary of state, 
custodian of the great seal, to appear before the goy- 
ernor on charges is not such an official act as re- 
quires authentieation by such seal.?? 


[§ 131] (b) Executive Powers and Duties—aa. In 
General. The executive power of the governor is 
a continuing power,?® appertaining to the office and 
not to the man.?4 

[§ 132] bb. Enforcement of Laws.*® The govern- 


or is ordinarily charged with the duty of seeing that 
the laws of the state are faithfully executed,?* and 


9. Grant vy. Lansdon, 15 Idaho 342, 
97 P. 960. 


[a] Illustration.—Under Rev. St. 
(1887) § 452, the secretary of state is 
required to keep his office open for 
public business from 10 A. M. until 
4 P. M., except on holidays; but, al- 
though he is not required to keep his 
office open after 4 P. M., if he does 
so. and is transacting business of the 
public there, it is his duty to receive 
such business as is presented to him. 
Grant v. Lansdon, 15 Idaho 342, 97 P. 
960. 


16. Whitsett v. Forehand, 79 N. C. 
230; Arnold yv. ‘State, 71 Tex. 239, 9 
S.Ww. 120. 


11. State v. Dawson, 86 Kan. 180, 
119 P. 360, 39 L.R.A.N.S. 993; State 
4 Clausen, 146 Wash. 588, 264 P. 

Oe 

[a] Under constitutional provi- 
sions vesting “supreme executive 
power” of the state in the governor, 
the latter is the highest executive au- 
thority. State v. Dawson, 86 Kan. 
180, 119 P. 360, 39 L.R.A.N.S. 993. 


12. Gordon v. Morrow, 186 Ky. 713, 
218 S.W. 258. j 


13. Gordon v. Morrow, supra. 


fa] “Has no principal whose’ ad- 
vice or instruction he must obsy.”— 
Gordon v. Morrow, 186 Ky. 7138, 218 
S.W. 258. 


14. Ga.—Bunger y. State, 146 Ga. 
672, 92 S.BH. 72. 


Ky.—Page v. 
648. 


Mich.—People vy. Governor, 29 Mich. 
320, 18 AmR 89. ’ 


N. Y.—People v. Lewis, 7 Johns. 73. 


Pa.—Hartranft’s Appeal, 85 Pa, 433, 
27 AmR 667. 


Tenn.—Bates v. Taylor, 87 Tenn. 
OL9, JIVS.W, 266, 3 LRA, 316% State 
v. Buchanan, (Ch. App.) 52 S.W. 480. 


ine Va.—Slack vy. Jacob, 8 W.Va. 


Wis.—Ekern v. McGovern, 154 Wis. 
157, 142 N.W. 595, 46 L.R.A.N.S. 796; 
Druecker v. Salomon, 21 Wis. 628, 94 
AmD 6571. 


“Where, by the constitution or the 
law, the Governor has a discretion- 
ary power, or where on any ground, 
his act is made conclusive as to all 
rights involved, it is of course not 
within the province of a Court to in- 
quire into the propriety or impro- 


Hardin, 8 B. Mon. 


priety of the act. Such a power con- 
trols all rights which it may affect. 
and a properly authenticated act done 
in pursuance of it cannot be ques- 
tioned, for the reason that there can 
be no legal right coming in conflict 
with it. Rights dependent upon a dis- 
cretionary power, cannot exist in op- 
position to it, but terminate at its 


will.’ Page v. Hardin, 8 B. Mon. 
(Ky.) 648, 656. 
[a] As commander of armed 


forces of state the governor cannot 
be called to account by the courts for 
his acts relative to suppression of a 
riot nor compelled to testify, before 
a grand jury investigating such riot, 
as to his official conduct in such mat- 
ter. Hartranft’s Appeal, 85 Pa. 433, 
27 AmR 667. 


[b]./ Bemoval of commissioner of 
insurance.—Ekern v. McGovern, 154 
pte 157, 142 N.W. 595, 46 L.R.A.N.S. 


se ae, extra session see infra § 


15. Peo. v. Governor, 29 Mich. 320, 
18 AmR 89; Cardoza v. Epps, (Va.) 
23 SO. 296. 


16. Com. Co. v. Brown, 28 Kan. 
83; Opinion of Justices, 70 Me. 570; 
In re Adams, 4 Pick. (Mass.) 25; 
Opinion of Justices, 8 Pick. (Mass.) 
517;, Opinion of Justices, 14 Mass. 
470; Opinion of Justices, 45 N. H. 590. 


17. Richardson v. Young, 122 Tenn. 
471, 125 S.W. 664, 669. 


“All sovereign power, under our 
form of government, is vested in the 
people. The chief executive has no 
prerogative powers as in monarchial 


governments.” Richardson vy. Young, 
supra. 
18. Clark v. Boyce, 20 Ariz. 544, 


185 P. 136; Richardson v. Young, 122 
Tenn. 471, 125 S.W. 664; Bridges v. 
Shalleross, 6 W. Va. 562, 575. 


19. Bridges v. Shalleress, supra. 


“Powers or duties not specifically 
conferred upon the governor by the 
constitution, the executive cannot 
exercise or assume except by legisla- 
tive authority.” Bridges v. Shall- 
cross, supra. 


20. Peo. v. Governor, 29 Mich. 320, 
i4 ce 89; Shields v. Bennett, 8 W. 
a, : 


Eneroaciment by legislature on 
encenteye see Constitutional Law § 
318. 


21. See statutory provisions; and 


at NS ee EE ee OTE 
For later cases, developments and changes in the law see Annotations, same title and section number, 


cases infra this note. 


[a] Proclamation under open port 
law.—Governor is not required to wait 
until actual obstruction of railroad 
traffic or violence occurs before is- 
suing proclamation, under Open Port 
Law (Pen. Code 1925, arts 1094-1096, 
1099; Rev. St. [1925], arts 907-910), 
taking over exclusive police supervi- 
sion of certain territory, and sending 
state rangers to guard railroad prop- 
erty during strike. St. Louis South- 
western R. Co. v. Hudson, (Tex. Civ. 
App.) 286 S.W. 766 [mod in other re- 
spects (Commn. App.) 293 S.W. 811 
(reh den 295 S.W. 577)]. 


[b] Revocation of proclamation 
under firearms law designating coun- 
ties in which it shall not apply is just 
as permissible under the statute as 
the original issuance of the proclama- 
tion. State v. Clayton, 43 Tex. 410. 


22. Atty.-Gen. v. Jochim, 99 Mich. 
358, 58 N.W. 611, 41 AmSR 606, 23 
L.R.A. 699. 


23. Barrett v. Duff, 114 Kan. 220, 
ZL EP. 291 852919. 


Devolution of office see infra §§ 
191-196. 


24. Barrett v. Duff, 114 Kan. 220, 
217 P. 918. 


[a] Not broken by succession.— 
The executive power of the governor 
knows neither names nor persons, and 
is not broken by succession of one 
governor to another. Barrett v. Duff, 
114 Kan. 220, 217 P. 918. 


25. Right to sue see infra § 480. 


26. State v. Dawson, (Kan.) 119 
P. 360; State v. Buchanan, 24 W. Va. 
362; Shields v. Bennett, 8 W. Va. 74. 


[a] Governor must be vigilant to 
require execution of all laws passed 
by the legislature ‘and if the chief 
executive does not see to their faith- 
ful execution, he does not discharge 
his duty, and the object of the legis- 
lative department, to the extent the 
laws have not beén executed, has 


failed.” State v. Buchanan, 24 Ww. 
362, 381. ve 
[b] Governor need not himself 


execute the laws, but is obligated 
merely to see that the proper officers 
do execute them. Shields v. Bennett, 
8 W.. Va. 74. 


[ec] Unconstitutional. enactments 
are not “laws,” the governor is not 
obligated to see to their enforcement, 
and he has discretionary power to 
pass upon the constitutionality of en- 


es 


—_ 
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intrusted with such powers as may be essential to 
performance of that duty,?7 the final determination 
as to enforcement of laws resting with him.2’ It 
has been held, however, that the governor’s general 
power to enforce the laws does not by implication 
confer any specific power which he would not other- 
wise possess.?° 


[§ 133] (c) Legislative Powers and Functions. 
With respect to the signing of legislative bills, the 
governor is a component part of the lawmaking 
power of the state.*° Where functioning as a part 
of the legislature, the acts of the governor are nega- 
tive in character,** and he has no right to legislate.?? 


Under his power to enforce the laws? the govern- 
or is not authorized to exercise a legislative fune- 
frome ‘ 


[§ 134] (d) Calling Legislative Sessions. The 
purpose of the governor in duly ealling the legisla- 
ture together is immaterial to the validity ‘of the 
session,®> and he is ordinarily the final judge as to 
the necessity for exercising his power to call a spe- 
cial session,®* his exercise of such power not being 
reviewable by court®’ or legislature,’* and the di- 
vesting of such power being obtainable only by con- 
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[§ 135] (8) Powers and Duties of Successor. 
Generally speaking, upon devolution of the office of 
governor upon another,*® the powers and duties of 
the governor may be exercised by his successor.*t 
Where the governor voluntarily undertakes to per- 
form duties not in the line of his official duty, such 
duties do not devolve upon his successor in office 
unless also accepted by him.*? 


[§ 136] ¢. Lieutenant Governor. The lieutenant 
governor is an executive*® officer, whose primary ex- 
ecutive function is to act as governor in event of the 
devolution of that office upon him;** but it is com- 
petent for the legislature to endow the lieutenant 
governor with other powers and duties of an execu- 
tive character.*® While acting as governor he is 
vested with all the powers of that office.4® The lieu- 
tenant governor ordinarily acts as president of the 
senate,*” but the only legislative function he per- 
forms is that of umpire to prevent a deadlock in the 
event of a tie vote.*® 


[§ 137] d. President of Senate.t9 Where the pres- 
ident of the senate is acting governor, his acts as 
such are valid and effective.®° 


[§ 138] e. Auditor®'—(1) In General. The audi- 


stitutional amendment.®? 


actments in the first instance so far 
as necessary to enable him to deter- 
mine whether he should require their 
enforcement. State v. Buchanan, 24 
W. Va. 362. 


Duty of executive department gen- 
erally see Constitutional Law § 401. 


27. State v. Dawson, (Kan.) 119 P. 
360; Peo. v. Anhut, 162 App. Div. 517, 
PAS VINGYAS.) lo PONE Cr: 200 batt 213 
N. Y. 6438, 107 N.EH. 1082]. 


[a] Investigation of state depart- 
ments.—The governor has power to 
appoint a committee to investigate 
state departments with authority to 
issue subpoenas and compel the at- 
tendance of witnesses, and one ap- 
pearing before the committee without 
a subpceena, after learning that a sub- 
poena for his attendance has been is- 
sued, is not a voluntary witness. Peo. 
v. Anhut, 162 App. Div. 517, 148 N.Y.S. 
7, 31 N. Y.(Cr. 237 [aff 213 Ny Y¥. 643, 
107 N.B. 1082]. 

Legislative power as not implied 
from such duty see infra § 133 text 
and note 34. 


28. State v. Clausen, 
588, 264 P. 403, 405. 


“Ag the final right to determine the 
true intent and purpose of all laws 
is lodged in the Supreme Court of 
this state, so is the final determina- 
tion as to their enforcement and exe- 
cution lodged in the Governor.” 
State v. Clausen, supra. 

29. Henry v. State, 87 Miss. 1, 39 
So. 856. 

[a] It is “thumb-paper” law that 
general words of the constitution, 
such as those empowering the gov- 
ernor to enforce the laws, cannot be 
made the basis of an implication of 
specific powers not otherwise pos- 
sessed by the governor. Henry v. 
State, 87 Miss. 1, 39 So. 856. 


30. Parkinson v. Johnson, 160 Cal. 
756, 117 P. 1057. 

gl. Clark v. Boyce, (Ariz.) 185 P. 
136. 

Veto see Statutes [36 Cyc 958-963]. 

32. State v. Buchanan, 24 W. Va. 
362. 


146 Wash. 


33. See supra § 132. 


34. Colbert v. State, 86 Miss. 769, 
Bo SO. 6D: 


Encroachment by executive on leg- 
islature generally see Constitutional 
Law § 408. 


35. Lasseter v. State, 67 Fla. 240, 
64 So. 847. 


[a] Extra  session.—Where the 
governor actually calls the legislature 
together under Const. (1885) art 4 § 
8, and art 3 § 2, what he may have 
thought of his action is immaterial to 
the validity of the extra session thus 


called. Lasseter v. State, 67 Fla. 240, 
64 So. 847. é 
36. State v. Howat, 107 Kan. 423, 


191 P. 585. 


[a] Rule applied.—Under the con- 
stitutional provisions authorizing the 
legislature to be convened by procla- 
mation on extraordinary occasions, 
the governor is the final judge of the 
existence of conditions justifying the 
calling of a special session. State v. 
Howat, 107 Kan. 428, 191 P. 585. 


37. Bunger v. State, 146 Ga. 672, 
92 S.H. 72. 


Judicial review of governor’s ac- 
tions generally see supra § 129 text 
and note 14. 

8s. Bunger v. State, 146 Ga. 672, 
92 S.E. 72. 


39. Simpson v. Hill, 128 Ok}. 269, 
263 P. 635, 56 A.E.R. 706. 


40. See infra §§ 191-196. 


41. Robertson v. State Hlection 
Board of Oklahoma, 121 Okl. 99, 248 


P. 583; Fitzpatrick v. McAlister, 121 
Okl. 83, 248 P. 569. 

42. Delaplaine v. Lewis, 19 Wis. 
476. 


43. Rouse v. Johnson, 234 Ky. 473, 
28 S.W.(2d) 745, 70 A.L.R. 1077. 


44. Rouse v. Johnson, supra. 


Devolution of office see infra §§ 
191-197. 


45. Rouse v. Johnson, 234 Ky. 473, 
28 S.W.(2d) 745, 70 A.L.R. 1077. 


[a] Example.—Since the office of 


lieutenant governor is primarily exec- 
utive, not legislative (Const. §§ 27-29, 
35, 88, 84), a statute adding to the 
executive functions of such officer 
was valid and not invalid under the 
rule that an officer exclusively of one 
branch of government cannot exercise 
powers appertaining exclusively to 
another branch. Rouse v. Johnson, 
234 Ky. 4738, 28 S.W.(2d) 745, 70: 
A.L.R. 1077. 


46. Ex p. Hawkins, 10 Okl. Cr. 396, 
136 P. 991; (Ex p. Crump; 10 Okl- Cr. 
133, 135 P. 428, 47 L.R.A.N.S. 1036. ; 


[a] Source of power.—The lieu- 
tenant governor’s power to act as goyv- 
ernor during the latter’s absence from 
the state or inability to act depends: 
solely upon the constitution and not 
upon the governor’s pleasure. Ex p. 
Hawkins, 10 Okl. Cr. 396, 136 P. 991. 


[b] Pardon issued by lieutenant 
governor during governor’s absence 
from state is valid and effective and 
cannot be revoked -by the governor 
upon his return. Ex p. Crump, 10 
Ae Cr. 133, 1385 P. 428, 47 L.R.A.N.S. 
036. 


47. Rouse v. Johnson, 234 Ky.4738, 
28 S.W.(2d) 745, 70 A.L.R. 1077. © 


48. Rouse v. Johnson, supra. 


49. As legislative officer see su- 
pra § 48; and passim supra §§ 51-58. 


50. State v. Hodges, 107 Ark. 401, 
155 S.W. 508. 


[a] Rule applied.—The acts of the 
president of the senate entitled de 
jure to discharge the duties of gov- 
ernor on the resignation of the gov- 
ernor must be respected by the secre- 
tary of state, and he should attest 
commissions issued to persons ap- 
pointed to public office. State v. 
Hodges, 107 Ark. 401, 155 S.W. 508. 


Devolution of office see infra §§ 
191-197. 
51. Cross references: 


As ex officio member of capitol com- 
mittee see infra § 166 text and note 
95; 


Secretary of state as auditor see infra 
§ 140 text and notes 76, 77. 
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tor is the accounting®? or fiscal®* officer of the state. 
He constitutes part of the executive power of the 
state,°+ vested with diseretion,®® although under par- 
ticular statutory or constitutional provisions he may 
in some instances act in a purely ministerial ca- 
pacity®® and be under a mandatory obligation to 
perform certain nondiseretionary duties.°* Where 
he acts without warrant of law, his action is of no 
effect,®® and all persons are chargeable with notice 
of the limitations on his authority.°® 


[§ 139] (2) Powers and Duties under Particular 
Constitutional Provisions. Under constitutional pro- 
visions creating the office of auditor without defining 
its duties, the duties of the state auditor are those 
pertaining to the office of public auditor at common 
law.®° Under constitutional provisions creating the 
office of “auditor” and providing that he shall “per- 
form such duties as are prescribed by this Constitu- 
tion or by law,” without, however, detailing the du- 
ties of auditor,®! the duties of such officer are not 
limited to such as are usually performed by an audi- 
tor,*? and the legislature may impose upon him du- 
ties of a different character.** Under constitution- 
al provisions imposing upon him such duties as may 
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be enjoined by law, and otherwise silent as to duties 
and powers, he has only such powers as may be con- 
ferred by express statutory provision®* or as are 
necessarily implied to enable him to fulfill the duties 


of his office.®® 


[§ 140] f. Secretary of State®&—(1) In General. 
The secretary of state is an executive or ministerial 
officer,°? and possesses no judicial powers.°* He ex- 
ercises his powers and duties throughout the terri- 
torial boundaries of the state,°® and for the purpose 
of discharging his functions is deemed constructively 
present in every part thereof.7° The secretary of 
state possesses no substantive powers except such as 
are enumerated in constitution or statute,7+ cannot 
perform functions not falling within the authorized 
scope of his official duties,’? and can be required to 
act only in compliance with an existing law.’* 


Where acting governor upon devolution of such 
office,7* the acts of the secretary of state as governor 
are valid and binding.’® 


Where performing functions of auditor’® the sec- 
retary of state can exercise such duties only within 
the limitations imposed by law.*? 


feiture to be enforced in proper pro- 


State boards or departments of ac- 
counts, finance, and investment see 
infra §§ 144-153. 


Audit of claims against state see 
infra §§ 435-450. 


52. Dailey v. State, 171 Ind. 646, 
87 N.E. 4 [transf 42 Ind. App. 690, 
86 N.E. 498]; State Highway Commn. 
v. Coleman, 236 Ky. 444, 33 S.W. 
(2d) 318; _State v. Jorgenson, 29 
N. D..178, 150 N.W. 565, 567; State v. 
Hastings, 10 Wis. 525. 


“An officer whose business is to 
examine and certify accounts and 
claims against the state, and to keep 
an account between the state and its 
treasurer.’ State v. Hastings, supra 
[quot State v. Jorgenson supra]. 


[a] Keeping budget ledger.—Au- 
ditor of public accounts should keep 
budget ledger and at beginning of 
fiscal year credit budget ledger with 
funds appropriated to each depart- 
ment of government (Ky. St. § 1992a 


—22). State Highway Commission v. 
Coleman, 236 Ky. 444, 33 S.W.(2d) 
318. 


oe Auditor v. Treasurer, 4 S. C. 


54. Hicks v. Davis, 100 Kan. 4, 163 
P1994) Clark.v..Carter,, 86) Ok], 126, 
PAV) 12S Weir a iays 


“It is a mistaken view that the 
State Auditor is merely a ministerial 
officer, and that his duties are purely 
ministerial. Section 1, art. 6, of the 
Constitution makes the State Auditor 
a part of the executive power of 
the state government, and makes him 
one of the executive officers of the 
state, and vests him with a part of 
the executive authority of the state. 
It makes it his duty to see that the 
law, especially the law pertaining 
to his office and his duties, is faith- 
fully executed. -He is charged with 
knowledge of the duties imposed 
upon him by law and charged with 
the duties of enforcing and execut- 
ing such laws as pertain to his du- 
ties, among which is the duty of keep- 
“ing an account of all the funds of the 
state and to see that no claim is 
charged against any of such funds, 
and no warrants issued in payment of 
any claim that is not a valid charge 


against a fund duly appropriated by 
the Legislature. This is his primary 
duty as the _ state’s accountant.” 
Clark v. Carter, supra. 


Hees Grout v. Gates, 97 Vt. 434, 124 
be On 


56. Ex p. Huston, 27 Idaho 231, 147 
P. 1064. 


57. Miller v. White, 157 Miss. 114, 
126 So. 833. 


58. Grout v. Gates, 97 Vt. 434, 124 
A. 76. 


59. Dailey v. State, 171 Ind. 646, 
87 N.E. 4, 6 [transf 42 Ind. App. 690, 
86 N.E. 498]. 


60. Hicks vy. Davis, 100 Kan. 4, 163 
Ee e995 


61. See constitutional provisions. 


62. American Bonding Co. vy. Peo., 
SS Colowss 12) Lat Peo ah no 43% 


63. American Bonding Co. v. Peo., 
supra. 


[a] Receiving tolls.—American 
Be Go.-v. Péo., 58. Colo. 522,127 


6&4. Dailey v. State, 171 Ind. 646, 
87 N.E. 4. 


65. Dailey v. State, supra. 


[a] Denied authority to coilect 
current undefaulted insurance taxes 
for the state. Dailey v. State, 171 
Ind, 646, 87 N.H. 4. 


66. Corporation commissioner see 
infra § 158. 

67. West Park Realty Co, v. Porth, 
192 Wis. 307, 212 N.W. 651. 


68. State v. Brown, 10 Or. 215; In 
re Street Railway Charters, 12 Pa. 
Dist. 454, 28 Pa. Co. 151; West Park 
Realty Co. v. Porth, 192 Wis. 307, 212 
N.W. 651. 


[a] Decision of secretary allowing 
claim against state not judicial de- 
termination.—State v. Brown, 10 Or. 
215 (where secretary acted as ex offi- 
cio auditor), 

{b] Declaring forfeiture.—Where 
the legislature authorizes the secre- 
tary of state to declare a forfeiture, 
it means merely that such declara- 
tion shall serve as a cause for for- 


ceedings by the attorney general or 
by some private party in the name of 
the state. West Park Realty Co. v. 
Porth,’ 192. Wis) 307,212 N/Wne ook. 


[ec] Deputy secretary of common- 
wealth cannot determine questions of 
fact and law on application for corpo- 
rate charter, but is restricted to pass- 
ing on questions of power. In re 
Street Railway Charters, 12 Pa. Dist. 
454, 28 Pa. Co. 151. 


69. Bessan v. Public Service Co- 
Ordinated Transport, 135 Misc. 368, 
237 N.Y.S. 689. 


70. Bessan v. Public Service Co- 
Ordinated Transport, supra. 


71. Brown v. Fleischner, 4 Or. 132, 
135 [Loverr in other respects Shattuck 
v. Kincaid, 31 Or. 379, 400, 49 P. 758]. 


72. Wagner v. Frederick County 
Com’rs, OLE 9693934. CiGAe 14a 


[a] Certification of signature,— 
The secretary cannot certify to the 
genuineness of an officer’s signature 
unless so authorized by statute. 
Wagner v. Frederick County Com’rs, 
Od) Be SOO 74> C.CrAt fare 


73. Collins v. State, 8 Ind. 344; 
State v: Kozer, 115 Or: 638; °239 PR; 
805; Erskine v. Pyle, 51 S. D. 262, 218 
N.W. 500. 


[a] Vetoed measure is not a law 
and therefore need not be complied 
with by the secretary of state. State 
v. Kozer, 115 Or. 638, 239 P. 805. 


74. See infra §§ 191-196. 


75. McCluskey v. Hunter, 33 Ariz. 
513,,266 P. 18. 


[a] During governor’s absence and 
devolution of such office upon him, 
the acts of the secretary of state, 
“Whatever they may be, are just as 
valid and binding as though they had 
been performed by the Governor him- 
self.” McCluskey v. Hunter, 33 Ariz. 
513, 266 BP. 18. 


76. See constitutional and statu- 
tory provisions. 


pea generally see supra §§ 138, 


77. Shattuck v. Kincaid,’31 Or. 379, 
49 P. 758; Brown v. Fleischner, 4 Or. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 141] (2) Custodian of Seal. The secretary of 
state is custodian of the great seal of the state,™§ 
and is required to countersign and affix the state seal 
to valid commissions issued by the governor.?® 


[§ 142] (8) Keeper of Public Records and Laws. 
Ordinarily the secretary of state is the keeper of the 
public records in his office,8° and must grant access 
to the same in accordance with the provisions of ap- 
plicable statutes*! and contracts made by the state.*? 
It has been held that the secretary of state cannot 
take original public records into another state.*? 


Laws, bills, and legislative journals. The secretary 
of state has been held custodian of the laws passed 
by the legislature,** and of the journals of each 
house ;*° and where he is under a duty to publish 
the same,*® the duty to publish includes the further 
duty to prepare the copies of the laws and journals 
for the printer.*7 His duties as to distribution of 
copies of bills or statutes will depend upon applicable 
provisions of law.®* 


[§ 143] g. Treasurer.*® The treasurer has by law 
the custody and control of the moneys of the state,®° 
and where his power is derived from the constitu- 
tion, he cannot be deprived of such control by the 
legislature.®°? Constitutional definition of the duties 
of the state treasurer does not necessarily preclude 


132 [overr in other respects Shattuck 
v. Kincaid, supra]. 


86. 
tory provisions. 


STATES 


See constitutional and statu- 


peers is aly 


imposition of additional duties by the legislature.° 
His duties are under state control,®? and in the 
absence of state legislative sanction, cannot be ex- 
tended by the federal congress.°4 


Upon expiration of his term of office it is not 
necessary for the treasurer to withdraw public 
funds on deposit in a state depository and physi- 
cally deliver their possession to his successor.®® 


[§ 144] h. Other Particular Officers, Boards, De- 
partments, and Functionaries®°*—(1) Accounts, 
Finance, and Investment®’—(a) Beard of Accounts. 
A state board of accounts is an administrative 
body,®® and has been distinguished from a statu- 
tory board of certified accountants®® and from the 
department of inspecticn and supervision of pub- 
lic offices.1 A state board of accounts has no pow- 
er except such as is granted expressly or by neces- 
sary implication,? and where the powers of such 
board are fully and clearly defined by express pro- 
visions of statute, no powers will be implied.® 


[§ 145] (ob) Banking. A commissioner of bank- 
ing* and employees in the state banking depart- 
ment® have been held not subject to particular eivil 
service regulations requiring examination as to fit- 
ness. 


[§ 146] (c) Bond Commissioners or Attorneys. 


him, a national bank could not require 
the treasurer to receive from it se- 
curities for a similar purpose, even 


a 
E 
i 
7 
x 
: 


78. | State v. Lewis, 6 Idaho 51, 52 87. State v. Lewis, supra. 
P. 163. 88. See constitutional and statu- 
.-79. State v. Page, 20 Mont. 238, 50| tory provisions; and cases infra this 
P. 719; State v. Barber, 4 Wyo. 409, | note. 
34 P. 1028, 27 L.R.A. 45. [a] Distribution of copies of stat- 


[a] Refusal to countersign and 
seal void commission.—The secretary 
may rightfully refuse to countersign 
and seal a commission which the 
governor has no power in law to issue. 
Peo. v. Forquer, 1 Ill. 104. 


80. State v. Wilson,.123 Ala. 259, 
2650, 482, 45> EAR.AL 7725 State iv. 
Bloor, 20 Mont. 574, 52 P. 611; Pinck- 
ney v. Henegan, 33 S. C. L. 250, 49 
AmD 592. 


81. Pinckney v. Henegan, supra. 
82. Pinckney v. Henegan, supra. 


[a] Effect of contract to index 
records is to give the indexer the 
right of access to the office and the 
privilege of claiming the records to 
be indexed, subject to the require- 
ment that the indexer’s work shall be 
so performed as not to interfere with 
the secretary’s duty to furnish copies 
to citizens whenever _ demanded. 
Pinckney v. Henegan, 33 S. C. L. 250, 
49 AmD 592. 


83. Delaware Surety Co. v. Lay- 
ton, (Del.) 50 A. 3878. 


[a] Bule applied.—The secretary 
of state of a state has no power to 


take an original certificate of incor- 


poration filed in his office into another 
state for use in a prosecution pend- 
ing there against the officers of the 
corporation for perjury in swearing 
to such certificate, and injunction will 
lie at the suit of a corporation to re- 
strain the secretary of state from 


carrying its certificate of incorpora- 


tion out of the state, such act being 
beyond the power of. the secretary of 
state. Delaware Surety Co. v. Lay- 
ton, (Del.) 50 A. 378. 


84. State v. Lewis, 6 Idaho 51, 52 
RP. 163. x 


85. State v. Lewis, supra. 


utes.—‘'The duties of the secretary of 
state with reference to the distribu- 
tion of copies of the Revised Stat- 
utes of 1923 are determined by the 
statute relating specifically to that 
matter, and are not enlarged by the 
general provision of an earlier act to 
the effect that the state is to furnish 
to the several divisions of the district 
court in certain counties copies of 
session laws and general statutes 
thereafter published.’ State v. Ryan, 
116 Kan. 208, 225 P. 1043 [Loverr reh 
116 Kan. 408, 226 P. 769]. 


[b] Furnishing copy of bill.—Sec- 
retary of state must furnish copy of 
bill on tender of statutory fee only 
where the bill has become a _ law. 
Erskine v. Pyle, 51 S. D. 262, 213 N.W. 
500. 


89. State boards or departments wv: 
accounts, finance, and investment see 
infra §§ 144-153. 


90. In re House Resolution, etc., 12 
Color 895.2214 P 436, 


Particular duties as to care, custody 
collection, and deposit of state funds 
see infra §§ 373-379. 


91. In re House Resolution, etc., 12 
Colo. 395, 21 P.-486. 


92. Singleton v. Knott, (Fla.) 133 
Sola: : 


93. Aquidneck Nat. Bank v. Jen- 
nings, 44 R. I. 435, 117 A. 743, 746. 


94. Aquidneck Nat. Bank v. Jen- 
nings, Supra. : 

[a] «Illustration.—The duties of 
the general treasurer are under state 
eontrol and cannot, without state leg- 
islative sanction, be extended by Con- 
gress, and under Gen. L. (1909) ¢ 231 
§§ 7, 8, requiring the treasurer to 
receive from trust companies secur- 
ities which they must deposit with 


though the national bank were quali- 
fied as a state fiduciary under the 
Federal Reserve Act, § 2. Aquidneck 
Nat. Bank of Newport v. Jennings, 44 
Re IT435, 127-A.- 743: 


95. In re State Treasurer’s Settle- 
ment, 51 Neb. 116, 70 N.W. 532, 36 
L.R.A. 746. 


96. Legislators see passim supra 
§§ 42-88. 7 ! 
Powers, duties, and functions of 


state cfficers and boards treated else- 
where in this work see Agriculture § 
2; Attorney General §§ 12-30; Judges 
§§ 79-106; Public Utilities §§ 78-99; 
Railroads § 74 and cross references 
thereunder, passim  §&§ 880-1133; 
ee and School Districts: §§ 132— 


97. Care and custody of state 
funds generally see infra §§ 373-379. 


Other financial or fiscal officers: 
Auditor see supra §§ 138, 139. 
Treasurer see supra § 143. 


98. State v. Clamme, 80 Ind. App. 
147, 134 N.E. 676. 


99. State v. Clamme, supra, 
1. State v. Clamme, supra. 


[a] Rule stated.—Under Acts 
(1909) c 55 § 1, as amended by Acts 
(1915) e 72, the department of inspec- 
tion and supervision of public offices, 
consisting of the state examiner and 
his deputies and employees, and the 
state board of accounts, consisting of 
the governor, the auditor of the state, 
and the state examiner, are separate 
and distinct bodies. State v. Clamme, 
80 Ind. App. 147, 134 N.E. 676. 


Department of inspection and su- 
pervision see infra § 150. 


2. State v. Clamme, 80 Ind. App. 
147, 134 N.E. 676, 682. 


3. State v. Clamme, supra. 


4 State v. Sparling, 129 Wis. 164, 
107 N.W. 1040. 


5. State v. Sparling, supra. 
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Under statutes providing that it shall be the duty 
of the bond commissioner to prepare uniform forms 
and prescribe methods of procedure under the laws 
of the state when it is desired to issue public se- 
curities or bonds in any political subdivision there- 
of, and to examine into and pass upon any security 
so issued,® the functions of such officer are discre- 
tionary rather than purely ministerial;‘ and in 
performing his duties the bond commissioner is not 
confined to determination of whether the forms of 
procedure have been complied with,* but may ex- 
amine into all the facts and cireumstances affect- 
ing the validity of the proposed issue.® In the ab- 
sence of constitutional restriction the legislature may 
impose upon the state’s bond attorney duties which 
it might have imposed on the attorney-general or 
the district attorneys.'° 


[§ 147] (d) Corgptroller. Statutes giving the 
state comptroller regulatory power over expenses of 
officers generally do not repeal by implication prior 
statutes empowering other officials to regulate ex- 
penses of particular officers.11 Where the consti- 
tution. provides that the secretary of state shall be 
ex officio auditor,+? the legislature may not grant 
to a state comptroller the powers of auditor.1? 


[§ 148] (e) Department of Finance. Under stat- 
utes granting the department of finance power to 
exercise control over the financial transactions of 
all departments, officers, and institutions in pre- 
scribed respects, except the judicial and legislative 
departments, it has been held that the essential fune- 
tions of such department are those of auditing, 
accounting, and all functions incidental thereto,'* 
but that such department has no control over the 
policies of the state highway department.1® 


“Department,” as used in statutes requiring ap- 
proval by the department of finance of all contracts 
made by any “department” of the state has been 


6. State bonds see infra §§ 411~—{ note and infra text and note 21. 
4, 


Reports.—Und Rev. Codes, | ;; s, 
[a] Pore, 176, 177, 184, the State lic offices, was to secure a_ higher 


7. Board of Education of Town of | §§ 170, 172, 


STATES pte 


, rt 146-150 


construed as relating to administrative’® and ex- 
cluding judicial’? departments of government. 


[§ 149] (f) Examiners. 
inspector is to be regarded as one of the officials 
constituting the executive authority of the state,*® 
and has such powers and duties as may have been 
delegated to him by statute or constitution.1° 


Power of state board of examiners created by 
constitutional provision granting it “power to ex- 
amine all claims against the state, except salaries 
or compensation of officers fixed by law, and to per- 
form such other duties as may be prescribed by 
law,”?° are confined to those expressly conferred 
upon it by gonstitution and legislative enactment.** 


[§ 150] (g) Inspection and Supervision of Pub- 
lic Offices. A department of inspection and super- 
vision of public offices is to be regarded as an ad- 
ministrative body,?? and has been distinguished 
from a statutory board of certified accountants.?? 
Such a department has no powers except those aris- 
ing from express grant or necessary implication.”* 
The function of such department is to examine the 
accounts of public officers,?> its powers being lim- 


ited to the subject of accounting and reporting,?® 
with the incidental duty of furnishing such evidence . 


as it may secure for use in prosecution of derelict 
public officials,?7 and it lacks power to supervise and 
control the three main constitutional departments 
of state government.?® 


A state examiner and ~ 


Statutes creating bureau of inspection and super- — 


vision of public officers, and providing that if a 
report of such bureau sets forth an illegal expen- 
diture or misappropriation of public monies, civil 
action may be brought for its recovery, are suffi- 
ciently comprehensive to warrant actions against 
public officers,?® former public officers,*° or private 


(1915) p 72, creating the department 
of inspection and supervision of pub- 


standard of accuracy and efficiency in 


Owasso v. Short, 89 Okl. 2, 213 P. 857. 


8. Board of Education of Town of 
Owasso v. Short, supra. 


9. Board of Education of Town of 
Owasso vy. Short, supra. 

10. Bacot v. Board of Sup’rs of 
Hinds County, 124 Miss. 231, 86 So. 
765, 766. 

11. State v. Romero, 32 N. M. 178, 
253 P. 20. 

12. See supra § 140 text and notes 
Gi ee 
13. State v. Hastings, 10 Wis. 525. 


14, State v. Herrick, 107 Oh, St. 
611, 140 N.E, 314. 


15. State v. Herrick, supra. 


16. Millholen y. Riley, (Cal.) 293 
P. 69. 


17. Millholen v. Riley, supra. 


[a] Employment contract of secre- 
tary of district court of appeal need 
not be approved by department of 
penuee: Millholen v. Riley, (Cal.) 293 


18. Arnold v. Board of Com’rs of 
Creek County, 124 Okl. 42, 254 P. 31. 


19. See constitutional and statu- 
tory provisions; and cases infra this 


examiner is required to make an an- 
nual written report to the governor 
containing an abstract of the condi- 
tion and statistics of the several coun- 
ty and state finances, but is not re- 
quired to make any report to _ the 
boards of county commissioners. Pro- 
thero v.’ Board of Com’rs of Twin 
Falls County, 22 Idaho 598, 127 P. 175. 


20. See constitutional provisions. 


21. State v. Erickson, 75 Mont. 429, 
244 P. 287, 298. 


“When the board of examiners has 
exercised the powers conferred upon 
it by the Constitution and legislative 
enactments of the state, its functions 
are ended.” State v. Erickson, supra. 


_ Power to reduce appropriations see 
infra § 382 text and note 94 [a]. 

22. State v. Clamme, 80 Ind. App. 
147, 184 N.E. 676. = 

23. State v. Clamme, supra. 

Distinguished from state ‘board of 


accounts see supra § 144 text and 
note 1. 


24. State v. Clamme, 80 Ind. App. 


147, 184 N.E. 676. 


25. State v. Clamme, supra. 

[a] Purpose for which created.— 
The purpose of the provision of Acts 
(1909) c 55 § 1, as amended by Acts 


accounting and reporting by public 
officers and the discovery of wrong- 
doing on the part of any officer with 
respect to funds with which he was 
entrusted, so that such funds might 
be recovered. State v. Clamme, 80 
Ind. App. 147, 134 N.E. 676. 


26. State v. Clamme, supra. 
27. State v. Clamme, supra. 
28. State v. Clamme, supra. 


[a] No despotic powers.—The de- 
partment of inspection and supervi- 
sion of public offices created by Acts 
(1909) ¢ 55 § 1, as amended by Acts 
(1915) ¢ 72, whose-duties are limited 
to the subject of accqunting and re- 
porting, has no authority to control 
the discretion of any public officer, 
administrative board, or other govern- 
mental agency whatsoever, since it is 
to be presumed that if the legislature 
were to attempt such a project it 
would not be unmindful of Const. art 
4 §§ 19 and 21, and would not confer 
powers transforming the state goy- 
ernment from a republic to a des- 
potism, contrary to Const. U. S. art 4 
§ 4. State v. Clamme, 80 Ind. App. 
147, 184 N.B. 676. 


29. State v. Maharry, 97 Oh. 
272, 119 N.E. 822. ® St 


30. State v. Maharry, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


persons.*? 


[S$ 151} (h) Liquidation Board. Under statutes 
giving a board of liquidation of state debt power, 
inter alia, to select fiscal agents for deposit of state 
funds, it has been held that the powers and duties 
of the board are not ministerial’? but discretion- 
ary. 


[§ 152] (i) Public Investments. Under statutes 
providing that the department of public investments 
shall ascertain the amount of taxes and assessments 
assessed against lands upon which the state has 
loaned money and that a claim shall be presented 
to the state board of examiners and that after al- 
_lowance by it the auditor shall: draw his warrant 

for the amount of such claim, it is the ministerial 
duty of the commissioner of public investments to 
assemble the facts touching such matters,?+ and to 
submit the information to the state board of. ex- 
aminers.*® 


[§ 153] (j) Rural Credit Board. A rural credit 
board has been held a branch of the state govern- 
ment,*® and a bureau of the state,??7 with such 
powers and duties as may have been delegated by 
statute.*® Funds available for use in making loans 
may be employed by a rural eredit board to pay 
delinquent taxes in protection of its mortgage lien 
on lands serving as security for existing loans.?® 
Under statutes authorizing a rural eredit board to 
employ attorneys, and further providing that the 
attorney general shall be the legal adviser of such 
board,*® the board lacks authority to appoint a 
‘member of an independent legal department to give 
it general legal advice,*! although it may employ 


31. State v. Maharry, supra. 
[a] Bridge contractor subject to N.W. 704. 
suit for recovery of excess amount [b] 


paid him. State v. Maharry, 97 Oh. 
iS 


STATES 


Rural Credits Board, 45 S. D. 619, 189 


Filing and printing reports.— 
The duty of the rural credits board, 


[59 ©. J.) 119 


attorneys for mere routine matters.*? 


[$ 154] (2) Charities and Corrections.4? Consti- 
tutional provisions creating a state board of chari- 


‘ties and corrections, to consist of not exceeding a 


stated number of members, would be violated by a 
statute providing for a greater number of mem- 
bers than that specified.44 Statutes making it the 
duty of the commissioner of charities and correc- 
tions to prosecute certain offenders have been con- 
strued as not conferring upon such officer additional 
powers,*® such as that to mstitute*® and prose- 
cute*’ a criminal action without prescribed indorse- 
ment. and approval of the county attorney, but as 
merely imposing upon the commissioner the duty 
to prosecute such offenders through the regular 
channels.*8 


Members of statutory board of public charities+® 


have been held executive officers of the common- 
wealth.°° 


[§ 155] (8) Civil Service Commission.5! A state 
civil service commission exercising purely statutory 
powers, must find in the applicable statute its war- 
rant for the exercise of any authority it claims.°? © 


[§ 156] (4) Compromise Board. A state board 
of compromise created by statute and consisting 
of designated state officers, under its express power 
to settle any claim of the state, lacks the implied 
power to go further and determine the status of a 
corporation even though such status bears upon 
the claim asserted.>3 


[§ 157] (5) Censervation.54 A department of 
conservation has been held to be a branch of the 


Prisons see Prisons § 10. , 


44. Thomas v. State, 17 S. D. 579, 
97 N.W. 1011 (statute construed as not 
providing for excess number). 


t..272, 119 N.E. 822. 


82. State ex rel. Louisiana Trust & 
Savings Bank v. Board of Liquidation 
-of State Debt, 136 La. 571, 67 So. 370. 


33. State ex rel. Louisiana Trust 
& Savings Bank v. Board of Liquida- 
tion of State Debt, supra. 


84. Twin Falls County v. Hoover, 
49 Idaho 150, 286 P. 919; Minidoka 
County v. Hoover, 49 Idaho 146, 286 P. 
918. 


35. Twin Falls County v. Hoover, 
49 Idaho 150, 286 P. 919; Minidoka 
County v. Hoover, 49 Idaho 146, 286 P. 
918. 


36. Van v. Gunderson, (S. D.) 225 
N.W. 54. 


87. .Van v. Gunderson, supra. 


_ 88. See statutory provisions; and 
cases infra this note and infra text 
and notes 39-42. 


[a] Contents of annual report.— 
The annual report to be filed by the 
rural credits board with the governor 
and published by the printing com- 
mission is not required to be an item- 
ized report of the receipt and dis- 
-bursement of all public funds, as, 
while Rev. Code (1919) § 101538, as 
amended by L. (1919) ¢ 304 § 2, pro- 
vides for “a full report of its business 
for the preceding fiscal year,’ section 
7067 provides that it shall be “in the 
most condensed form, giving only 
such information as is necessary to 
fully disclose the transactions and 
conduct of such DOAK ere ems 
during the [annual] period covered by 
-such report.” State v. South Dakota 


under Rev. Code (1919) § 7067, and § 
101538, as amended by L. (1919) ¢ 304 § 
2, as to annual reports to the gover- 
nor, is merely to make and file them 
complete for publication, and does not 
include printing or publishing them; 
the duty in that respect being placed 
by sections 6911-6933 on the bureau of 
public printing. State v. South Da- 
kota Rural Credits Board, 45 S. D. 619, 
189 N.W. 704. 


39. Hughes County v. Henry, 48 S. 
D. 98, 202 N.W. 286, 289. 


“The payment of taxes is an in- 
cident to the making of loans.” 
Hughes County v. Henry, supra. 


40. See statutory provisions. 


41. Johnson y. Jones, 48 S. D. 397, 
204 N.W. 897. 


[a] Assistant counsel’s employ- 
ment or appointment as member of in- 
dependent legal department to render 
opinions as to rights and duties of 
board held invalid. Johnson v. Jones, 
48 S. D. 397, 204 N.Y. 897. 


42. Johnson y. Jones, supra. 


[a] Most liberal construction that 
can be placed upon such statutes isto 
hold that they authorize the board to 
employ attorneys for routine matters 
not requiring advice upon matters of 
legal rights or policy, and that attor- 
neys so employed would be under the 
supervision of the attorney general. 
Johnson v. Jones, 48 S. D. 397, 204 
N.W. 897. 


43. Regulation of: 
Asylums see Asylums § 7. 
Hospitals see Hospitals §§ 7-9. 


45. State w Snelson, 13 Okl. Cr. 88, 
162 P. 444. : 

46. State v. Snelson, supra. 

47. State v. Snelson, supra. 

48. State v. Snelson, supra. 

49. Regulation of charities see 


Charities §§ 79-82. 


50. In re Public Charities Bd., 36 
Pa. Co. 142. 


51. Civil service regulation of: 
Peers generally see Officers §§ 161— 


ee ee of state officers see infra § 


52. People v. Stevenson, 
569, 110 N.B. 814. 


53. Atlantic Coast Line Ry. Co. v. 
State, 204 Ala. 80, 85 So. 424. 


[a] Illustration.—The board of 
compromise empowered by Code 
(1907) § 2441, to settle any “claim” of 
the state, has no authority to deter- 
mine the status of a corporation as 
either foreign or domestic or to re- 
quire a foreign corporation to file the 
declaration required by section 3642, 
of foreign corporations, the ‘‘claim” 
referred to being a claim for debts or 
money demands and not a controversy 
as to whether a corporation is foreign 
or domestic, though such fact may 
have some bearing on the amount of 
claim. Atlantic Coast Line Ry. Co. v. 
State, 204 Ala. 80, 85 So. 424. 


Claims against state generally see 
infra §§ 429-457. 


54, Jurisdiction of state board of 
public affairs over game preserves 


270 Iii. 
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administrative arm of the state government.®° 
Where the statute creating such a department vests 
all its powers and duties in a commission of a stated 
number of members, such commission cannot dele- 
gate any of its powers and duties to any officer or 
agent it may employ.°* Under a statute authoriz- 
ing the state conservation commission to employ 
for the purposes for which it was created, “such ex- 
pert, technical, professional and clerical assistants 
; as it may deem proper,’®? the commission 
may employ a person to compile sundry conservation 
laws for its use,°® and the fact that the person 
employed is a licensed attorney does not make it 
necessary first to secure consent of the attorney 
general under other statutes making his consent pre- 
requisite to employment of an outside attorney by 
any state agency.®? 


Under statutes conferring upon conservation com- 
mission control of “natural resources” of the state, 
it has jurisdiction and control of all such resoure- 
es,°° including sand,*! gravel,®? and shells®? owned 
by-the state; and even if doubt exists as to whether 

- such things come under its control without specific 
grant, the state may be estopped to raise the issue 
by long acquiescence in the commission’s control 
of such matters.®4 


Director of conservation has been held an auxili- 
ary officer®® subordinate to the conservation com- 
mission,®*® and a director appointed by the com- 
mission as executive officer of the department is in 
no sense a part of the commission itself.°7 


see infra § 165 text and note 89. 


STATES 


“While the director of conservation 


[§§ 157-161 


[§ 158] (6) Corporation Commissioner.°®* Where 
the state employs an attorney general and district 
attorneys whose services are available to the cor- 
poration commissioner, the latter may not, in the 
absence of statutory authorization, employ inde- 
pendent counsel at the expense of the state,°® and 
statutes authorizin@ such commissioner to hire 
“clerks, stenographers and assistants” do not em- 
power him to employ an attorney.’° 


[§ 159] (7) Hcenomic Zodlogist. In the absence 
of express statutory authorization, the state eco- 
nomic zodlogist has been denied authority to loan 
the apparatus of his department to private citizens.*+ 


[§ 160]. (8) Emergency Board. Under statutes 
creating an’ emergency board and providing that 
emergency funds shall be used as said board may 
direct, the board may delegate details of emergency 
expenditures to agents,*? but the moneys must be 
used under the general direction and control of the 
board as such.7* 


[§ 161] (9) Fire Department.?* Generally speak- 
ing, the powers, duties, and functions of members 
of a state fire department are such as may have 
been delegated to them by statute.7° In the ab- 
sence of statutory authorization, a state fire depart- 
ment has been denied power to repair*® or demol- 
ish’? delapidated buildings. 


Fire marshal. In condemning private property, 
the state fire marshal lacks power to protect him- 


[a] Spraying outfits purchased for 


Protection and regulativn of: 
Fish see Fish §§ 42-71. 
Game see Game §§ 9-35. 


Woods see Woods and Forests [40 
Cye 2797-2799]. 


55. State v. Sloan, 
151 N.B. 418. 


56. State v. Sloay, supra. 
57. See statutory provisions. 


58. U’Ren v. State Board of Con- 
trol; 31) Cal. App. 6,159 P. 615: 


59. U’Ren y. State Board of Con- 
trol, supra. 


[a] Compiler not acting as attor- 
ney in the capacity employed, since 
a license was unnecessary for per- 
formance of work of computation. 
U’Ren v. State Board of Control, 31 
Cal:App. 6, 159 P. 615. 


60. Irion vy. Lyons, 164 La. 306, 113 
So. 857, 858. us 


“When we take into consideration 
all of the acts of the Legislature upon 
the subject-matter of conservation, 
there is left no room for doubt that 
the purpose was to place under the 
control and jurisdiction of the con- 
servation commission all of the nat- 
ural resources whether located on 
land or water or beneath the surface 
of the soil or water and whether alive 
or inanimate.” Irion v. Lyons, supra. 


197 Ind. 556, 


61. Irion v. Lyons, supra. 
62. Irion v. Lyons, supra. 
63. Irion v. Lyons, supra. 
64. Irion v. Lyons, supra, 


65. People v. Soule, 238 Mich. 130, 
2LSAN IW 95 19:9; 


66. People v. Soule, supra. .. 


is a salaried officer appointed by the 
governor with certain managerial and 
administrative authority, he is never- 
theless an auxiliary officer and subor- 
dinate to the commission of conserva- 
tion. Though authorized by the act 
to appoint such assistants and em- 
ployees aS may be necessary to carry 
out its provisions, he can only do so 
with the approval of the commission, 
The commission is vested with the 
general administration of the powers 
and duties of the department, and to 
it is transferred all the powers and 
duties vested by law in the various 
previously provided entities consist- 
ing of the public domain commission, 
state game, fish, forest fire commis- 
Sioners, etc. Upon it is imposed the 
duty to protect and conserve the 
natural resources of the state as set 
out in the act with considerable de- 
tail.” Peo. v. Soule, supra. 


67. State v. Sloan, 197 Ind. 556, 151 
N.E. 418. 


68. Secretary of state see supra §$§ 
140-142. 
69. 


Gibson v. Kay, 68 Or. 589, 137 
P. 864, 866. 


“So far as the appointment involved 
counsel and legal advice to the com- 
missioner, it may be said that, if that 
officer was not. well enough versed in 
the law governing his position to per- 
form its requirements, he cannot ex- 
pect the state to incur the expense of 
educating him thereto further than 
may be implied from the functions of 
its regular law officers. If he desires 
independent legal advice, he may, at 
his own cost, secure it. He cannot 
supersede the regular officers of the 
state.” Gibson v. Kay, supra. 


70. Gibson v. Kay, supra. 


71. In re Spraying Apparatus, 37 
Pa. Co. 468. ; 


the use of the state cannot be tem- 
porarily loaned, when not needed for 
official service, to responsible citizens 
with a view to encourage and promote 
the practice of spraying where the 
statutes prescribing the duties of the 
zodblogist grant no such authority. 
ibe Spraying Apparatus, 37 Pa. Co. 


72. Grout v. Gates, 97 Vt. 434, 124 
A. 76. 

73. Grout v. Gates, supra. ~ 

74. Of municipalities see Munici- 


pal Corporations § 1446 and passim §§ 
1445-1508. 


75. See statutory provisions; and 
cases infra this note and text and 
notes 76-79. 


{a] Compelling assistants to per- 
form duties.—State fire marshal held 
without authority under statute to 
compel certain assistants on semi- 
volunteer basis to perform their du- 
ties of reporting fires and making in- 
vestigations. In re State Fire De- 
partment, 42 Pa. Co. 79. 


[b] Granting of permits.—The 
delegation by the fire prevention com- 
missioner to the mayor and board of 
street commissioners of Boston, under 
St. (1914) ¢ 795 § 4, of authority to 
grant permits to keep, store, and sell 
gasoline, was not terminated by St. 
(1919) ¢ 350, §§ 99, 101, 104, abolish- 
ing the office of fire prevention com- 
missioner, but transferring his pow- 
ers to the department of public.safety, 
in view of section 6, continuing or- 
ders, rules, and regulations of officers 
thereby abolished. Foss vy. Wexler, 
242 Mass. 277, 1386 N.E. 243. 


76. In re State Fire Department, 
42 5Pa. Co) 79: 


77. In re State Fire Department, 
supra. 


a Ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 161-166] 


self? or others?® from liability for destruction 


of private property without facts justifying such 
exercise of the police power. 


[§ 162] (10) Labor and Industry.’° The bureau 
of statistics and information in the department of 
labor and industry, under specific statutory power 
to collect and systematize general information re- 
garding industrial accidents, has been held to have 


_ the implied’ power to ascertain the wages paid those 


suffering accidents,*! and under specifie statutory 
power to collect and compile productive statisties 
of manufacturing, commercial, and other business 
interests in the state, have been held to have im- 
plied power to ascertain wages paid in such es- 
tablishments.§? 


[§ 163] (11) Librarian. The state librarian has 
been held a ministerial officer.8? 


[§ 164] (12) Printing and Binding. Statutes 
authorizing the superintendent of public printing 
and binding to order the state printer to do print- 
ing for departments of the state government have 
been held not to authorize him to order printing 
done for state boards and commissions,** althouch 
there is authority holding that where essential to the 
proper functioning of a state commission not a de- 
partment of the state government, the authority 
will be implied to sustain filling of reasonable or- 
ders by such commissions for printing’® and bind- 
ing.§6 


[§ 165] (13) Public Affairs. A state board of 


78. Smith v. McCormick, 52 Mont. 
324, 157 P. 1010. 


79. Smith v. McCormick, supra. 


[a] Illustration.—Unless facts 
surrounding private property con- 


1895, p. 273); 


85. 


STATES 


Board of Game Commissioners (P. L. 
the Dental Couneil (P.] notes 91-98. 
L. 1897, p. 206); and the Free Library 
Commission (P. L. 1899, p. 247).” 

re Public Printing, 28 Pa. Co. 232. 
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public affairs has been held a department of the 
state government,®’ coordinate with the department 
of the state auditor,8’ and such board of affairs 
has been held to have jurisdiction over game pre- 
serves.®° 


[§ 166] (14) Public Buildings, Monuments, Parks, 
and Works—(a) Capitol Commissioners, The pow- 
ers, duties, and functions of capitol commissioners 
are such as may have been delegated to them by 
statute.°° A state capitol committee, rather than 
the director of business control, has been held the 
proper agency for making expenditures to furnish 
a state administrative and legislative building.®” 
Where statutes creating a state capitol commis- 
sion and making the governor chairman thereof with 
the duty of signing all vouchers have been amended 
by later statutes abolishing such commission and 
creating a state capitol committee of which the 
governor shall be a member, and where such amend- 
ment transfers all the powers of the commission 
“to the committee,” but is silent as to who shall be 
chairman or sign vouchers,?? the governor is not 
statutory chairman of the committee,®* and vouch- 
ers need not be signed by him:?* 


Statute making state auditor ex officio member 
of capitol committee has been held valid.®® 


Statutory board of permanent seat of government, 
acting through a commissioner selected by it,?® has 
been held charged with the duty of caring for and 
protecting the state’s property,®” including the eap- 


cases infra this note and text and 


[a] Buying furniture—Under a 
statute creating a state capitol com- 
mission board to which are committed 


In 


(1895, p. 508); 


demned by state fire marshal were 
such as properly to invoke police 
power, the act of the marshal did not 
protect him or the chief of a fire de- 
partment acting upon his authority. 
Smith v. McCormick, 52 Mont. 324, 
adi) Pawo: 


80. Statutory regulations as to: 


Mours of service see Master and 
Servant § 329. 


Wages see Master and Servant §§ 324— 
327, 330-347. 


81. In re Department of Labor and 
Industry, 24 Pa. Dist. 712. 


82. In re Department of Labor and 
Industry, supra. 


83. State v. De Armijo, 18 N. M. 
646, 140 P. 1123. 


[a] Under statutes requiring 
librarian of state to conform to rules 
adopted by the board of trustees, pre- 
scribing certain dutiés as to custody 
of books, hours during which the 
library must be kept open, etce., and 


- giving such officer no power to deter- 


mine any question, the state librarian 
is a purely ministerial officer. State 
veube Armijo, 183 N. M.*646; 240.-P. 
1123. 


84. In re Public Printing, 28 Pa. 
BOO.) os 
[al Particular boards or commis- 


sions held not departments of state 
government under statute authorizing 
state printing for such departments, 
include ‘the State Medical Council 
(P. L. 1893, p. 94); the Valley Forge 
Commission (P. L. 1898, p. 183; P. UL. 
the State Board of Un- 


dertakers (P. L. 1895, p. 167); the 


In re Free Library Commis- 
sion, 28 Pa. Co. 405. 


{a] Free library commission, in 
order properly to discharge its du- 
ties, must either conduct voluminous 
correspondence in writing or else fur- 
nish printed information, and, accord- 
ingly, authority for printing its ma- 
terial will be implied. In re Free 
Library Commission, 28 Pa. Co. 405. 


86. In re Free Library Commis- 
sion, supra. 


[a] Sufficiency of order.—An or- 
der signed by the secretary of the free 
library commission and _ reading, 
“Furnish the following for use of 
this department: Binding thirty-one 
volumes one-half calf’ is insufficient 
because not specific and signed by the 
secretary instead of being signed by 
the head of the commission and at- 
tested by the secretary. In re Free 
Library Commission, 28 Pa. Co. 405. 


87. Clark v. Carter, 86 Okl. 126, 
209 Ps 982; 983. 


88. Clark v. Carter, supra. 
Auditor see supra §§ 138, 139. 


89. ._Clark v. Carter, 86 Okl. 126, 209 
ioe UB 


[a] Letting of contracts and trav- 
eling expenses.—The state board of 
affairs has jurisdiction over the state 
game preserves and the letting of con- 
tracts pertaining thereto, and is au- 
thorized to incur traveling expenses 
connected therewith. Clark v. Car- 
ter, 86 Okl. 126, 209 P. 932. 


Conservation generally see supra § 


90. See statutory provisions; and 


specified duties relating solely to con- 
struction of a capitol building, and 
making no reference to furniture, 
such board lacks power to buy furni- 
ture for the building. Stephens v. 
Gordon, 266 Mo. 206, 181 S.W. 73. 


[b] Permanence of county ex- 
hibits.—Statutory authorization to a 
board of capitol commissioners to 
maintain in a state building quarters 
for a continuous exhibit of county 
resources does not empower it to con- 
tract with county commissioners that 
eounty exhibits in the building shall 
become permanent. In re Cowles, 52 
Nev. 171, 283 P. 400. 


State v. Potts, 141 Wash. 110, 


91. 
250 P. 1090. 

92. See statutory provisions. 

e3. State v. Hartley, 144 Wash. 157, 
257 P. 402. 

94. State v. Hartley, supra. 

[a] Wouchers signed by majority 


of the committee are sufficient evi- 
dence of the committee’s approval of 
the payments called for therein. 
pate Hartley, 144 Wash. 157, 257 
P. 402. 


95. State v. Hartley, supra. 


[a] Auditor’s duties as member of 
committee not inconsistent with con- 
stitutional functions.—State v. Hart- 
ley, 144 Wash, 157, 257 P. 402. 


Auditor generally see supra §§ 138, 
139: 


96. Appointment of officers and 
agents see infra §§ 186-190. 


97. State ex rel. Hueller v. Thomp- 
son, 316 Mo. 272, 289 S.W. 338. 


< 
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[§ 167] (b) Engineer, Upon payment of his fees 
the state engineer is under a mandatory duty to 
issue requisite certificates as to duly proved com- 
pletion of work,®® but where the requisite fees are 
not paid or tendered there is no duty~to issue the 
certificate.t 


[§ 168] (c) Park and Monument Commissions. 
It has been held that a park commission has implied 
power to employ the services of a solicitor when- 
ever necessary to the proper performance of the 
powers and duties imposed upon the commission.’ 
But authority has been denied such a commission 
to grant a railroad the right to tunnel under a 
park.® 


Battle monument commissioners have such pow- 
ers as may haye been delegated to them by stat- 
ute.* 


[§ 169] (d) Public Works.’ Unless authorized 
by the legislature,® a board of public work can 
grant neither title’ nor a lease® to state realty, and 
where a lease is made under an authorizing statute 
the board can grant no greater rights under the 
lease than the terms of the statute permit.°® 


Superintendent of public works. A constitution- 
al provision that the powers and duties of the of- 
ficers mentioned in the article of which such pro- 
vision is a part shall be such as are now or may 
be hereafter prescribed by law has been held in- 
applicable to the superintendent of public works 
created by subsequent constitutional amendment.}° 


[§ 170] (e) Road Department.1! The road de- 
_ partment has been held a state agency,'? constitut- 
ing a component part of the state government?® and 
exercising part of the state’s sovereign power.14 


[§ 171] (f) Superintendents of Construction. . 


The powers, duties and functions of superintendents 


98. State ex rel. Hueller v. Thomp- [a] . Lease of 


STATES 


“water front” 


SUVA gh ray Wee ee eee ah te a ne anaes 
[§§ 166-173 


of construction are such as may have been delegat- 


-ed to them under statute.*® 


[§ 172] (g) Superintendent and Commissicner of 
Public Grounds and Buildings. Under statutes au- 
thorizing the superintendent of public grounds and 
buildings to honor requisitions for stationery or 
supplies submitted by the heads of state depart- 
ments, boards, and commissions, authority has been 
denied him to honor a requisition by municipal mer- 
cantile appraisers.*® 


Commissioner of public grounds and building has 
been held to have the power to grant a railroad 
the right to arrange for laying its tracks across a 
bridge being constructed by the state,1°% and to 
employ a suitable person to inspect and report on 
the progress of work on a state hospital.1°% 


[§ 173] (15) State Police and Rangers. Statutes 
eranting state rangers the powers of peace officers 
are not invalid as depriving county sheriffs of their 
powers, where the office of sheriff is created by 
constitution but his powers are prescribed by stat- 
ute,?”7 and where the ranger statute further provides 
that rangers shall aid the regular civil authorities 
in execution of the laws, no interference with duly 
elected county officers is contemplated.t* State 
rangers may lawfully engage in guarding private 
property,'® although the wisdom of their so acting 
has been judicially questioned,?° and it has been 
held that in the absence of an unlawful act by strike 
pickets there is no call for the exercise of any offi- 
cial act by a ranger guard.?1 


Members of statutory state volunteer police force 
have been held subject to the authority of the mu- 
nicipal police department where serving in a mu- 
nicipality having a police foree,?? and, where serv- 
ing in places without a police force, subject to the 
authority of persons designated by the governor.2* 


did {b] Their duties exclude matters 


son, supra. 

99. Idaho Power & Transp. Co. v. 
Stephenson, 16 Idaho 418, 101 P. 821, 
822. 


1. Idaho Powér & Transp. Co. v. 
Stephenson, supra. 


2. In re Valley Forge Park 
Commn., 40 Pa. Co. 75. 

3. In re Valley Forge Park 
Commn., 33 Pa. Co. 325, 

4. See statutory provisions; and 


case infra this note. 


fa} Power to contract for erection 
_ of monuments held in commissioners 
and the functions of veterans’ sur- 
vivors’ association held limited to 
acting in advisory capacity as to de- 
sign and location of monuments. In 
a cai Nenn Monument Com’rs, 29 Pa. 
oO. 5 


5. Defined see Public § 98. 


6. Columbus, Buckeye Lake & 
Newark Tract. Co. v. Malinski, 10 
OhioNPNS 374. 


7 Columbus, Buckeye Lake & 
Newark Tract. Co. vy. Malinski, supra. 


8. Columbus, Buckeye Lake & 
Newark Tract. Co. v. Malinski, supra. 


9. Columbus, Buckeye Lake & 
Newark Tract. Co. v. Malinski, supra. 


: 


not include liberty to project a pier 
into the water, as “water” is not a 
part of “water front.’ Columbus, 
Buckeye Lake & Newark Tract. Co. 
v. Malinski, 10 OhioNPNS 374. 


10. People v. Angle, 109 N. Y. 564, 
17 N.E. 413. 


11. Powers and functions of high- 
way: 


Boards and commissions see High- 
ways §§ 282-286. 


Officers and agents see Highways §§ 
298-300. 


12. In re Advisory Opinion to Gov- 
ernor, 94 Fla. 967, 114 So. 850. 


13.. In re Advisory Opinion to Gov- 
ernor, supra. 


14. In re Advisory Opinion to Goy- 
ernor, supra. 


15. See statutory provisions; 
case infra this note. 


_{a] Their duties include examina- 

tion of materials entering into con- 
struction, seeing that the contract, 
plans, and specifications for erection 
of buildings are fully complied with, 
and reporting as necessary to the 
board appointing them with respect to 
progress and condition of the work 
under their supervision. In re Spring 
City Inst., 38 Pa. Co. 129. 


and 


relating to price paid for the work, 
which should be determined by the 
contractor and the state board ap- 
pointing such superintendents. In re 
Spring City Inst., 38 Pa. Co. 129. 


16. In re Mercantile Appraisers’ 
Supplies, 34 Pa. Co. 357. 


[a] Requisition by mercantile ap- 
praisers of Philadelphia for office sup- 
plies.—In re Mercantile Appraisers’ 
Supplies, 34 Pa. Co. 357. 


16%. In re Bridge, 35 Pa. Co. 33 
(power of board). 


wien In re Hospital, 37 Pa. Co, 


17. Neff v. Elgin, (Tex. Civ. App. 
270 S.W. 878. ‘ aPo 


18. Neff v. Elgin, supra. 


19. Hudson vy. St. Louis South- 
western Ry. Co. of Texas, 293 S.W. 
811 [mod (Civ. App.) 286 S.W. 766, 
and reh den 295 S.W. 577]. 


20. Hudson v. St. Louis-South- 
western Ry. Co, of Texas, supra. 


21. Hudson v. St. Louis-South- 
western Ry..Co. of Texas, supra. 


22. In re Volunteer Police F 
28 Pa. Dist. 26, 27. es 


23. In re Volunteer Police Force, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Their duties have been defined as including extra- 


ordinary or emergeney police work,?4 but as ex- 


eluding ordinary or routine police work.25 


[§ 174] (146) Tax Boards and Commissioners.2¢ 
State tax boards have been denied equity powers,27 
and where such authority has not been granted by 
law, it has been held that such a board cannot set 
aside its own judgments or orders,?® not even when 
obtained by fraud.2° 


Statutory state tax commissioner is a ministerial 
officer®® of a subordinate character,?1 and it has 
been held that his powers and duties do not con- 
flict with those of any officer created by the consti- 
tution.°? 


[§ 175] 4. Bligibility®*—a. General Rules—(1) 
Power To Prescribe Qualifications. Subject to con- 
stitutional restrictions, the legislature has the right 
to prescribe the qualifications of officers to be elect- 
ed or appointed to state offices created by it.24 But 
where the constitution prescribes the qualifications 
for state office, the legislature can neither add to?5 
nor detract from*® the qualifications so prescribed. 
Under constitutional provisions specifying the qual- 
ifications for a state office, and authorizing the leg- 
islature to add to the powers and duties of such 
office, but silent as to legislative requirement of 
additional qualifications, the legislature lacks power 


STATES : 


Campbell v. Hunt, supra. 
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to add to the constitutional qualifications for the 


office.37 


_ [§ 176] (2) Construction of Statutes. Statutes 
imposing requirements as to eligibility for state 
office or position have been held subject to liberal 
construction in favor of an appointee.?§ 


[§ 177] (8) Possession of Prescribed Qualifica- 
tions as Prerequisite to Election or Appointment. 
One lacking the qualifications for state office or 
employment prescribed by law is ineligible for elec- 
tion®® or appointment?® thereto. 


[§ 178] b. Particular Qualifications—(1) Citi- 
zenship and Residence. Where required by consti- 
tution*! or statute*? to be eligible to a state office 
or position one must be a citizen. The validity of 
a statute excluding aliens from employment as state 
laborers has been upheld.4* 


Under civil service statutes authorizing the com- 
mission to waive “residence” requirements with re- 
spect to applicants for technical positions as state 
employees, the commission cannot waive a require- 
ment that the applicant be a “citizen” of the state 
at the time of examination.*# 


[§ 179] (2) Education, Skill, and Expefience. 
Statutory requirements as to education,*® skill** 
and previous experience*? must be met to render 


[a] Citizen of state.—Carpenter v. 
Comery, 45 R. I, 266, 121 A. 538 (citi- 
zenship shown). 


37. Cornell v. McAllister, 121 Okl. 


24. In re Volunteer Police Force,| (Ky.) 648. 
supra. 36. 
25. In re Volunteer Police Force, 
SUES 5 285, 249 P. 959. 
26. Powers and functions of tax: 


2S me see Taxation [87 Cyc 981- 

Boards or officers of equalization and 
review see Taxation [87 Cyc 1087-— 
1095]. 

Collectors see Taxation [37 Cyc 1199- 
1210]. 


27. Hull v. Board of Com’rs of La 
Porte County, 195 Ind. 150, 143 N.E. 
589. 


28. Hull v. Board of Com’rs of La 


- Porte County, supra. 


29. Hull v. Board of Com’rs of La 
Porte County, supra. 


30. Blue v. Smith, 69 W. Va. 761, 
72 S.E. 1038. 

31. Blue v. Smith, supra. 

32. Blue v. Smith, supra. 

33. Qualification see infra §§ 198- 
204. 

34. Campbell v. Hunt, 18 Ariz. 442, 


162 P. 882; State v. Bryan, 50 Fla. 293, 
39 So. 929. 


35. Campbell v. Hunt, 18 Ariz. 442, 
162 P. 882; Page v. Hardin, 8 B. Mon. 


(Ky.) 648; State v. Williams, 20 S. C. 
212. 


[a] Where qualifications for gov- 


- ernorship are set forth in the consti- 


tution, the legislature is powerless to 
impose other qualifications than those 
constitutionally prescribed. Camp- 
bell v. Hunt, 18 Ariz. 442, 162 P. 882. 


[b] Residence within capitol.— 
Constitutional provisions requiring all 
officers to reside within the state and 
to keep their respective offices at such 
places as may be required by law, 
and providing for a secretary of state 


without specific requirement as to 
‘residence do not authorize the legis- 


lature to prescribe residence within 
the state capitol as a qualification for 
the office. Page v. Hardin, 8 B. Mon. 


“Since article 6 § 19, of the Consti- 
tution, which prescribes the qualifica- 
tions and defines the powers and du- 
ties of the state examiner and- in- 
spector, expressly authorizes the leg- 
islature to prescribe additional duties 
and powers for said official, but no- 
where authorizes it to provide for ad- 
ditional qualifications, it thereby im- 
pliedly forbids the legislature from so 
doing.” Cornell v. McAllister, supra. 


[a] Statute construed as not at- 
tempting to add to qualifications.—A 
statute defining expert accountant as 
limited by its title has no application 
to qualifications prescribed for state 
examiner and inspector by constitu- 
tion. Cornell vy. McAllister, 121 Okl. 
285, 249 P. 959. 


38. Carpenter v. Comery, 45 R. I. 
266, 121 A. 538. 


[a] Board of accountancy.—Gen. 
L. (1909) c 34 § 2, as to the eligibility 
of a member of the board of ac- 
countancy, should be liberally con- 
strued in favor of appointee. Car- 
penter v. Comery, 45 R. I. 266, 121 A. 
538. 


39. Searcy v. Grow, 15 Cal. 117; 
State v. Boyd, 31 Neb. 682, 48 N.W. 
739, 51 N.W. 602 [rev on other grounds 
1437. Sin LO bt W208. C1310, Ost. id. 
103]. 


40. State v. Kuhns, 27 Del. 416, 89 
A. 1; Peo. v. Galbraith, 163 Mich. 47, 
127 N.W. 771, AnnCas1915A 564. 


41. State v. Boyd, 31 Neb. 682, 48 
N.W. 7389, 51 N.W. 602 [rev on other 
grounds, 143 U. S. 135, 12 S.Ct. 375, 
36 L. Ed. 103]. 


[a] Citizen of state and of United 
States.—State v. Boyd, 31 Neb. 682, 
48 N.W. 739,51 N.W. 602 [rev on other 
grounds 143 U. S. 135, 12 S.Ct. 375, 36 
L. Ed. 103] (citizenship proved). 


42. Carpenter v. Comery, 45 R. I. 
266, 121 A. 538. 


43. People v. Crane, 214 N. Y. 154, 
108 N.E. 427, LRA1916D 550, AnnCas 
1915B 1254 [aff 239 U. S. 195, 36 S.Ct. 
85, 60 L. Hd. 218]. f 


[a] Public works.—Labor Law, § 
14, excluding aliens from employment 
on public works, though enacted to 
promote the welfare of citizens over 
aliens, is not unconstitutional. Peo- 
ple v. Crane, 214 N. Y. 154, 108 N.E. 
427, LRA1916D 550, AnnCasi915B 1254 
sere U.S. 195, 36 S.Ct. 85, 60 L. Hd. 


44. State Public Utilities Commis- 
sion v. Harly, 285 Ill. 469, 121 N.E. 63. 


45. State v. Kuhns, 27 Del. 416, 89 


[a] Graduate veterinarian.—The 
power of appointment conferred on 
the governor by Act April 6, 1911 (26 
Del. L. e¢ 78), establishing the state 
live stock sanitary board, consisting 
of members of the state board of agri- 
culture and a veterinarian, who shall 
be a competent and qualified person 
and a graduate.of a veterinary col- 
lege of good standing, to be appointed 
by the governor, is restricted to the 
appointment of a graduate of a veter- 
inary college in good standing, and 
the appointment of one without the 
statutory qualification is without au- 
thority of law, but where the court 
concludes that the appointee was a 
graduate of a veterinary college it will 
leave the matter of the standing of 
the college to the governor’s discre- 
pions State v. Kuhns, 27 Del. 416, 89 
A. 


46. Carpenter v. Comery, 45 R. I. 
266, 121 A. 538. 


47. Peo. v. Galbraith, 163 Mich. 47, 
127 N.W. 771, AnnCas1915A 564; State 
v. Gylstrom, 77 Minn. 355, 79 N.W. 
1038; Carpenter v. Comery, 45 R. I. 
266, 121 A. 538. 


{a] Board of accountancy.—Evi- 
dence held to justify finding that ap- 
pointee as member of board of ac- 
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one eligible to a state office or position for which 
such requirements are prescribed. 


[§ 180] (8) Sex and Marriage. Where the con- 
stitution does not disqualify a person from serving 
as governor by reason of sex, a woman: may act in 
such capacity,*® even though married,*® and im- 
peachment and disqualification of her husband from 
the governorship has been held not to disqualify 
the wife.®° 


[§ 181] (4) Membership in Body Creating Office 
or Increasing Emoluments Thereof. Under consti- 
tutional provisions forbidding election of a senator 
to an office created, or the emoluments of which 
have been increased, “during the time for which he 
wus elected” senator, a senator may be a candidate 
for such an office where his election thereto would 
take place simultaneously with termination of his 
term as senator.*! Under constitutional provisions 
rendering a state legislator ineligible for an ap- 
pointive office created by the legislature of which 
he is a member for a period of one year after its 
creation, such legislator is eligible to serve in a 
position so created where such position is not an 
“office.”’>? 


[§ 182] (5) Holding of Other Office or Employ- 
ment—(a) In General. In the absence of consti- 


STATES 


[§§ 179-183 


tutional or statutory prohibition, one man may hold 
two or more state offices at the same time.*? 


Statutory or constitutional provisions against 
holding of more than one office are mandatory.** 
But such provisions are not violated by a law sim- 
ply annexing to such offices new powers and duties 
appropriate thereto.°> On the other hand, making 
a person an ex officio officer by virtue of his hold- 
ing another office does not merge the two offices into 
one.°® 


Public policy has been held to render a member 
of a state commission ineligible for employment by 
such commission as a remunerated employee.*’ 


When person holds both federal and state office 
made incompatible by the state constitution, he 
may perfect his title to the state office by resign- 
ing the federal office,°* even after the institution 
of quo warranto proceedings to oust him from the 
state office.°° 


[§ 183] (b) Membership in Legislature. Consti- 
tutional provisions to the effect that members of 
the legislature shall be ineligible to other state 
offices during the term for which elected are man- 
datory,®® and in such case a member cannot ren- 
der himself eligible by resigning his seat in the 


ecountancéy was eligible as having en- 
gaged in the practice of accounting on 
his own account as required by Gen. 
L. (1909) ec 34 § 2. Carpenter v. 
Comery, 45 R. I. 266, 121 A. 538. 


[b] Boiler inspector.—Sufficient 
experience shown. State v. Gyl- 
strom, 77 Minn. 355, 79 N.W. 1038. 


fe] Nurses’ registration board.— 
The five years’ experience in nursing 
specified in Pub. Acts (1909) No. 319, 
as a qualification for appointment on 
the board of registration of nurses, 
means an experience gained as a pro- 
fessional nurse, and occasional serv- 
ices performed by one during inter- 
vals in her regular profession as a 
teacher are not a part of the required 
term so that where relying only on 
such occasional nursing she lacks the 
requisite qualifications and is not 
eligible. People v. Galbraith, 163 
Mich. 47, 127 N.W. 771, AnnCasl1915A 
564. 


-48. Dickson v. Strickland, 114 Tex. 
176, 265 S.W. 1012. 


49. Dickson y. Strickland, supra. 
50. Dickson vy. Strickland, supra. 


[a] HEmoluments not community 
property.—Wife of former governor, 
who stands impeached and disqualified 
from holding office, is not thereby ren- 
dered ineligible to office of governor 
on theory that emoluments are com- 
munity property, and husband could 
not receive his half without violating 
decree of impeachment, since constitu- 
tion forbids imposition of penalties on 
family of impeached governor, and 
salary would become wife’s separate 
estate if husband has deprived him- 
self of right to share therein. Dick- 
son v. Strickland, 114 Tex. 176, 265 S. 
W. 1012. 


51. Davis v. Crawford, 95 Fla. 438, 
116 So. 41, 44, 


“Tf a state senator is elected to an- 
other office at the same time that his 
term as senator expires, such election 
would be at the end of his term and 
not ‘during the time for which he was 
elected’ senator, within the meaning 


and intent. of section 5, art. 3, of the 
Constitution. Any other interpreta- 
tion would make a senator elected for 
four years ineligible to election to a 
civil office which has been created or 
the emoluments thereof increased 
during his term, not only ‘during 
the time for which he was elected’ 
as senator, as stated in the Con- 
stitution, but also for at least two 
years thereafter, which clearly is not 
the intent of the organic provision. 
In this state general elections are held 
only every two years.” Davis v. 
Crawford, supra. 


52. State v. Cole, 38 Nev. 215, 148 
Boole 


[a]. Superintendent of exposition. 
—Under L. (1913) ¢ 128 § 1, creating 
the office of exposition commissioner 
of the state for the Panama-Pacific 
and the Panama-California Exposi- 
tions, and authorizing the governor to 
appoint an exposition commissioner, 
and section 2, creating the board of 
directors for’ the state for such ex- 


)positions, whose duty it shall be to 


employ superintendents, clerks, and 
other persons upon such terms as 
may be deemed just and equitable to 
carry out the provisions of that act, 
and to coédperate and advise with the 
exposition commissioner, the position 
occupied by a superintendent so em- 
ployed was not an “office’? within 
Const. art. 4 § 8, providing that no 
Senator or member of assembly shall, 
during the term for which he shall 
have been elected, nor for one year 
thereafter, be appointed to any civil 
office or profit under the state, which 
shall have been created or the emolu- 
ments of which shall have been in- 
ereased during his term, except such 
office as may be filled by election by 
the people, as the term “office” em- 
braces the ideas of continued duration, 
fees, or emoluments and duties, and 
such superintendent was intrusted 
with none of the sovereign power of 
the state, his compensation period of 
employment and the details of his 
duties being all matters of contract 
with the board of directors, especially 
as he was not required to take an oath 


as required by Const. art 15 § 2, in the 
case of officers, indicating that the 
state officers did not consider him an 
officer. State v. Cole, 38 Nev. 215, 148 
Pah ok 

53. State v. Laughton, 19 Nev. 202, 
8 P. 344. See Campbell v. Hunt, 18 
Ariz. 442, 162 P. 882 (holding that 
where the constitution specifically de- 
tails the qualifications necessary to 
render one eligible for the office of 
governor, and contains no prohibition 
making the holder of another state 
office ineligible, except as respects 
certain judicial officers, the legisla- 
ture cannot make a tax commissioner 
ineligible to serve as governor al- 
though where it creates the office of 
the commissioner it may properly 
provide that one holding the latter of- 
fice and then becoming governor by 
such act automatically vacates his 
Office as tax commissioner). 


_[a]_ Gieutenant governor and state 
librarian.—State v. Laughton, 19 Nev. 
202, 8 P. 344. 


54 People v. Provines, 34 Cal. 520; 
People v. Sanderson, 380 Cal. 160; 
Searcy wv. Grow, )15 iCal. (U1 Atay 
Gen. v. Detroit, 112, Mich. 145, 70 
INOWS 450) (37a Se onal ; 


55. State v. Potterfield, 47 S. C. 75, 
25 S.E. 39; Bridges v. Shallcross, 6 
W. Va. 562. 


56. State v. Laughton, 19 Nev. 202, 
8 P. 344. 


57. State vy. Dean, 103 Kan. 814, 
ING Ve sGoes 


[a] Panama-Pacific Exposition 
comuimission.—Publie policy forbade 
the Panama-Pacific Exposition com- 
mission created by Acts (1918) e 54, 
to employ one of its members as sec- 
retary of the commission and pay him 
compensation for carrying out the 
purposes of the act. State vy. Dean, 
103 Kan. 814, 176 P. 633. 


58 De Turk v. Com., 129 Pa. 151, 
18 A. 757, 15 AmSR 705, 5 L.R.A. 853. 


59. De Turk y. Com., supra. 


60. Shelby v. Alcorn, 36 Miss, 
72 AmD 169. Sarai 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 183-186] 
legislature.®? 


state office.®? 


‘ 


[§ 184] (c) Officers of Executive Department. 
Constitutional provisions to the effect that “none 
of the officers of the executive department shall be 
eligible to any other state, office during the time 
for which they shall have been elected,”’** have 
been construed as making the lieutenant governor 
ineligible during his term for election to the gov- 
ernorship for the succeeding term.** 


{§ 185] (6) Previous Incumbency of Office. 
right of a state officer to succeed himself will de- 
pend upon constitutional or statutory provisions.®5 
Under constitutional provisions to the effect that 


61. In re Members of Legislature, 
49 Fla. 269, 39 So. 68; State v. Sut- 


ton, 63 Minn. 147, 65 N.W. 262, 56 
AmSR 459, 30 L.R.A. 630. 
62. Carpenter v. People, 8 Colo 


HIG pe S28; 
63. See constitutional provisions. 


64. State v. Wait, 95 Neb. 806, 146 
N.W. 1048. 


fa] Meaning of “eligible.’—As 
used in Const. art 5 § 2, providing 
that none of the officers of the execu- 
tive department shall be eligible to 
any other state office during the pe- 
riod for which they shall have been 
elected, the word “eligible’’ means ca- 
pable of being elected to office, as well 
as capable of holding office. State v. 
Wait, 95 Neb. 806, 146 N.W. 1048. 


65. See constitutional and statu- 
tory provisions; and cases infra this 
note and text and note 66. 


[a] Constitutional amendments.— 
(1) Const. Amendm. 17, making treas- 
urer and receiver general subject to 
election by the people annually, etc., 
by implication repealed the provision 
of c 2 § 4 art 1, for election by joint 
ballot of the senators and representa- 
tives, but did not repeal the provision 
thereof that no man should be eligible 
to such office more than five years suc- 
eessively. In re Opinion of Justices, 
243 Mass. 605, 140 N.H. 463. (2) 
Const. Amendm. 64, providing for bi- 
ennial election of the treasurer and 
receiver general, and making any per- 
son ineligible to election for more 
than three successive terms, necessa- 
rily repealed the provision of chapter 
2 8 4 art 1, that no man should be 
eligible more than five years succes- 


sively. In re Opinion of Justices, su- 
pra. 
6S. Robertson y. State Election 


Board of Oklahoma, 121 Okl. 99, 248 
P. 583; Fitzpatrick v. McAlister, 121 
Okl. 838, 248 P. 569. 

[a] Lieutenant governer acting as 
governor on impeachment ‘of the 
elected governor cannot be elected 
governor immediately to succeed him- 
self. Fitzpatrick v. McAlister, 121 
Okl. 838, 248 PB. 569. 


67. Appointment or election of: 
Agricultural officers’ see Agriculture 
2 


Attorney-general and assistants see 
Attorney-General §§ 38, 6. 


Court clerk see Clerks of Courts §§ 
5-12. 

Election officials see Elections § 70. 

Judge see Judges §§ 20-24. 

School officers: 


Generally see Schools and School 
Districts §§ 133, 141, 143, 164-183, 
287-302. 


A provision against “appointment,” 
has been held not to preclude election to another 
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the governor shall not be eligible immediately to 
succeed himself, one upon whom the functions of 


governor devolve by law upon a final vacancy in 


General. 


The 


state prison;*° 


Of particular state institutions see 
passim infra text and notes 68- 


Vacancies and Devolution of office 
see infra §§ 190-197. 


68. See Officers §§ 63-84. 

Filection of officers by: 
Legislature see Officers § 67. 
People see Elections 20 C. J. p 46. 


69. In re Decision of Justices, 28 
R. I. 607, 69 A. 555. And see cases in- 
fra notes 70-22. 


[a]. State officers generally.—In re 
ee of Justices, 28 R. I. 607, 69 


70. Davis v. State, 7 Md. 151, 61 
AmD 331. 
[a] Legislature had power to 


withdraw or modify governor’s power 
of appointment to office or position 
of bark inspector created by statute. 


Ce v. State, 7 Md. 151, 61 AmD 
ol. 
71. State v. Gylstrom, 77 Minn. 


355, 79 N.W. 1038. 


72. State v. Blake, 121 Ohio St. 
511, 169 N.E. 599. 


[a]. Designation to civil service 
comnuission held timely.—State v. 
Blake, 121 Ohio St. 511, 169 N.BH. 599. 


73. Cox vy. State, 72 Ark. 94, 78 
S.W. 756, 105 AmSR 17. 


[a] Legislature has power to ap- 
point.—Cox v. State, 72 Ark. 94, 78 
S.W. 756, 105 AmSR 17. 


[b] Governor’s power to fill va- 
cancies did not give him exclusive 
power to appoint member of newly 
created board of capital commission- 
ers. Cox v. State, 72 Ark. 94, 78 S.W. 
756, 105 AmSR 17. 


74. State v. Halladay, 52 S. D. 497, 
219 N.W. 125; Thomas v. State, 17 S. 
D. 579, 97 NW. 1011. 


[a] Confirmation by senate on own 
initiative—Where the governor had, 
pursuant to Rev. Code (1919) § 5372, 
and Const. art 14 § 2, appointed one 
to a newly created board of charities 
and corrections office, created by Rev. 
Code (1919) § 5371, as amended by L. 
(1925) e 275, during recess of the sen- 
ate, and had filed with the secretary 
of state official notification of such 
appointment, it was held that, on con- 
vening, the senate could take official 
notice of the fact of such appoint- 
ment, and confirm the appointment, 
although the governor did not present 
‘he name for confirmation. State v. 
Halladay, (S. D.) 219 N.W. 125. 


[b] Governor ratifies appointment 
by the legislature of a member of the 
state board of charities and correc- 


such office is ineligible immediately to succeed him- 
self to the office of governor by election.*® 


[§ 186] 5. Appointment and HElection®’—a. In 
General rules®* govern the appointment 
and election of state officers,®® such as bark inspec- 
tor,’® boiler inspeector,*! or chief of division of 
boiler inspection ;‘? capitol commissioners ;7? echar- 
ities and corrections board member; chief of bu- 
reau of statisties;*® 
custodian of public property ;*? director of depart- 
ment of geology and natural resources;’* director 
of state school for deaf and dumb;’® director of 


Custodian of wild lands;7® 


fish commissioner;*! harbor mas- 


tions by approving the act making the 
appointment, even though he might 
have prevented the appointment, as 
interfering with his prerogative, by 
vetoing the act. -Thomas v. State, 17 
SDe579 9 N. We Lone ; 


75. State v. Peelle, 121 Ind. 495, 22 
N. E. 654. 


[a] Power of appointment rested 
in governor and not in legislature.— 
Se v. Peelle,-121 Ind. 495,, 22 N.E. 


76. People v. Ladew, 237 N. Y. 413, 
143 NE. 238. 


[a] Revocation of appointment.— 
The appointment of a custodian of 
wild land at will and without com- 
pensation to prevent trespasses, and 
to protect the state’s interest, was 
held revoked by the subsequent ap- 
pointment of another custodian. 
People v. Ladew, 237 N. Y. 413, 143 
N.E. 238. 


77. State v. Wheeler, 172 Ind. 578, 
89 N.E. 1, 19 AnnCas 834. 


[a] Repeal of appointing power.— 
Acts (1895) pp 359-362 ¢ 146, provid- 
ing for the appointment of a superin- 
tendent of public buildings’ and prop- 
erty, repealed Acts (1889) pp 114-118 
ce 68, providing for the appointment 
of a custodian by the general assem- 
bly, and Acts (1893) p 1387 ¢ 65, so far 
as it authorizes the governor to ap- 
point such custodian. State v. 
Wheeler, 172 Ind. 578, 89 N.H. 1, 19 
AnnCas 834. 


78. State v. Gorby, 122 Ind. 17, 23 
N.E. 678. 
[a] Legislature lacked power of 


appcintment.—State v. Gorby, 122 Ind. 
17, 23 N.E. 678. 


79. State v. Bristol, 122 N. C. 245, 
SONS Meds 
{a] Statutory mode of selection 


mandatory.—State v. Bristol, 122 N. 
C./2453930 Sse i 


80. Price v. Baker, 41 Ind. 572, 18 
AmPR, 346. 
[a] Effect of ineligibility of can- 


didate receiving majority of votes.— 
(1) Where in an action by the legis- 
lature the candidate who receives a 
majority of the votes is ineligible, the 
eligible candidate receiving the next 
largest number, although not a ma- 
jority, is elected (Price v. Baker, 41 
Ind. 572, 13 AmR 346); (2) but this 
rule has no application to cases where 
two or more persons are candidates at 
the same election for different offices. 
(Price v. Baker, supra). 


81. State v. Barber, 4 Wyo. 409, 34 
P. 1028, 27 L.R.A. 45. 


[a] Secretary of state must seal 
and countersigm commission issuec: 
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ter;®? insurance commissioner ;** 


of industrial relations ;°* 


wardens ; 87 


members of board for selection of prison directors; 
member of state live-stock sanitary board ;°° med- 
ical examiners;°! mineral oil inspector,®* chief of 


by governor. State v. Barber, 4 Wyo. 
409, 34 P. 1028, 27 L.R.A. 45. 


82. Ivy v. Lusk, 11 La. Ann. 486. 


[a] Appointment made one year 
in advance of expiration of then in- 
cumbent’s term held invalid where 
meanwhile the appointing governor 
was succeeded by another. Ivy v. 
Lusk, 11 La. Ann. 486. 


83. Broom v. Henry, 136 Miss. 132, 
100 So. 602. 


[a] Election completed by decla- 
ration.—Under statutes requiring the 
governor’s agproval of the bond of an 
insurance commissioner, the governor 
jacks power to pass on the personal 
qualifications or eligibility of such of- 
ficer, whose election is complete when 
he is declared elected by the house 
of representatives. Broom v. Henry, 
136 Miss. 132, 100 So. 602. 


g4. Barrett v. Duff, 114 Kan. 220, 
Pilriye seme) oss 


Judges generally see Judges §§ 20- 
24. 


85. Dunbar v. Cronin, 18 Ariz. 583, 
164 P. 447. 


[a] Time of appointment.—W here 
a statute creating the office of law 
and legislative librarian has become 
law, but its operation is postponed 
until a later period, the power of ap- 
pointment may be exercised in ad- 
vanee of the operation date. Dunbar 
wv. Cronin, 18 Ariz. 583, 164 P. 447. 


State librarian see infra text and 
note 10. 


86. Witherspoon v. State, 138 Miss. 
310, 103 So. 134. 


[a] Evidence of necessary senate 
confirmation of governor’s appoint- 
ment held insufficient because senate 
journal entry was not authenticated. 
Witherspoon v. State, 138 Miss. 310, 
103 So. 134. 


87. Nicholson v. Thompson, 5 Rob. 
(La.) 367. 


[a] Governor has power to appoint 
master and port wardens of port of 
Wew Orleans with concurrence of 
senate. Nicholson vy. Thompson, 5 
Rob. (La.) 367. 


88. In re Public Lands, 
Neb. 340, 25 N.W. 342. 


fa] Power of appointment lies in 
governor and not in board of public 
lands and buildings.—In re Public 
Lands, etc., 18 Neb. 340, 25 N.W. 342. 


89. French’v. State, 141 Ind. 618, 
41 N.E. 2, 29 L.R.A. 1138. 


fa] Constitutional provisions vest- 
ing executive power of state in gov- 
ernor do not invalidate statutes pro- 
viding that the governor and other 
principal state executives shall con- 
stitute a board for the selection of 


ete., 18 


boards of prison direction. French v. 
State,’ 141.) Ind.’ 618, 41) N.E.° 2; 29. 
“L.R.A. 113. 


90. State v. Kuhns, 27 Del. 416, 89 
avait 


[a] Appointment made before 
‘board created by statute has hecome 
legally existent is invalid.—State v. 
Kuhns, 27 Del. 416, 89 A. 1. 


law and legislative li- 
brarian;*° levee commissioner;*° master and port 
matron of hospital for the insane;** 


. 


STATES 


judge of court ivis : 
oil inspection; 
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91. Ex p. Gerino, 143 Cal. 412, 77 
P. 166, 66 L.R.A. 249; In re Inman, 
8 Idaho 398, 69 P. 120. 


[a] Appointment by governor 
without consent of senate.—Constitu- 
tional provisions requiring the con- 
sent of the senate to the appointment 
of officers by the governor where the 
appointment is not otherwise provid- 
ed for by law do not invalidate a'stat- 
ute empowering the governor to ap- 
point members of the state board of 
medical examiners without the con- 
sent of the senate, since in such case 
the appointment is ‘‘otherwise provid- 
ed for by law,’ and therefore the con- 
stitutional provision for consent of 
the senate is inapplicable. In re In- 
man, 8 Idaho 398, 69 P. 120. 


[b] Legislature could delegate 
power of appointment to state board 
of medical examiners to _ specified 
medical societies. Ex p. Gerino, 143 
Cal. 412, 77 P. 166, 66 L.R.A. 249. 


92. State v. Hyde, 121 Ind. 20, 22 


N.E. 644. 


{a] Legislative appointment in- 
valid.—State v. Hyde, 121 Ind. 20, 22 
N.E. 644. 


93. State v. Hyde, supra. 


[a] Legislature lacked appointive 
power.—State v. Hyde, 121 Ind. 20, 22 
N.E. 644. 


94. State v. Hyde, 129 Ind. 296, 28 
N.E. 186, 13 L.R.A. 79 (overruling so 
much of opinion in State v. Hyde, 121 
ne 20, 22 N.E. 644, as is inconsist- 
ent). 


[a] Legislature could confer on 
state geologist right to appoint su- 
pervisor of oil inspection. State v. 
Hyde, 129 Ind. 296, 28 N.E. 186, 13 
TRA 79s 


95. Sinking Fund Com’rs Vv. 
George, 104 Ky. 260, 47 S.W. 779, 20 
KyL 938, 84 AmSR 454. 


[a] Legislative appointment held 
valid.—Sinking Fund Comrs. Vv. 
George, 104 Ky. 260, 47 S.W. 779, 20 
KyL 938, 84 AmSR 454. 


96. State v. Kennon, 7 Ohio St. 546. 


[a] Legislature may prescribe 
mode of selection.—State v. Kennon. 
7 Ohio St. 546. 


Pi Bridges v. Shallcross, 6 W. Va. 
562. 


[a] Appointment by board.—Un- 
der constitutional provisions vesting 
in the governor the right to appoint 
all officers whose offices are estab- 
lished by constitution or shall be cre- 
ated by law, and whose election or 
appointment is not otherwise provid- 
ed for, and further providing that “no 
such officers shall be appointed or 
elected by the Legislature,’ the leg- 
islature may appoint a board of exist- 
ing state officers and confer new pow- 
ers and duties on such board, includ- 
ing the power to make appointments, 
and the board of public works, com- 
posed of the governor and other ex- 
ecutive officers, is validly empowered 
to appoint superintendent of peni- 


tentiary. Bridges vy. Shallcross, 6 W. 
Va. 562. 

98. In re Question Propounded by 
Governor, 12 Colo. 399, 21 BP. 488: 


rectors,?® or superintendent ;°7 4 
members ;°* principal of state school for the blind ;°° 
prison physician;! public utilities commissioner ;” 
public works board member;* railroad commission- 
ers; state controller,’ engineer,® governor,’ hy- 


| maceutical 
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division of mineral oils,®? or state supervisor of 
94 


penitentiary commissioner,°? di- 
pharmacy board 


s 


State v. Griffen, 69 Minn. 311, 72 N.W.. 


117; State Board of Pharmacy v. Bel- 
linger, 138 App. Div. 12, 122 N.Y.S. 
651% 


[a] Governor could appoint with- 
out consent of senate where statute 
expressly gave him power without re- 
ferring to consent of the senate, and 
constitutional provisions for consent 
of the senate were inapplicable. In 
re Question Propounded by Governor, 
12 Colo. 399, 21 P. 488. 


[b] Restriction on governor’s ap- 
pointive power.—Where the governor 
has broad constitutional power to ap- 
point officers, a statute restricting his 
choice of appointees to the state 
board of pharmacy to the list of can- 
didates selected by the state phar- 
association is invalid. 
NY v. Griffen, 69 Minn. 311, 72 N.W. 


[c] Statute providing for election 
by licensed pharmacists is valid as 
against a contention that the consti- 
tution required election of officers by 
the people as a whole, since “election” 
of members of the state board of 
pharmacy was in effect merely an 
“appointment,” and the constitution 
permitted the legislature to prescribe 
the mode of appointment. State 
Board of Pharmacy v. Bellinger, 138 
App. Div. 12, 122 N.Y.S. 651. 


99. State v. Bacon, 6 Neb. 286. 


[a] Power of appointment rests 
with governor and not with state 
board of public lands and buildings. 
—State v. Bacon, 6 Neb. 286. 


1. State v. Public Lands, etc, 7 
Neb. 42. ‘ 


[a] Power to appoint rests in gov- 
ernor and not in board of public lands 
and buildings.—State v. Public Lands, 
ete., 7 Neb. 42. 


2. Barrett v. Duff, 114 Kan. 220, 
217 P. 918. 


8. Monash v. Rhodes, 11 Colo. App. 
oot 53 P. 236 [aff 27 Colo. 235, 60 P. 


4 State v. Morris, 11 Ohio Cir. Ct. 
INES. ke 


[a] Governor’s recess appointment 
held invalid. State v. Morris, 11 Ohio 
Cir. Ct. N. S: 547. 


5. Peo. v. Melony, 15 Cal. 58. 


[a] Controller holding under in- 
valid appointment not entitled to of- 
fice as against duly elected successor. 
Peo. v. Melony, 15 Cal. 58. 


6 Peo. v. Shawver, 30 Wyo. 366, 
222 P. V1. 


[a] Neglect to submit name to 
senate.—Governor’s neglect to send 
the name of appointee as state en- 
gineer to the senate during a session 
immediately prior to the termination 
of his then term of office did not de- 
prive the governor of the power there- 
after to appoint for a full or new 
term with the confirming action of 
the senate under Const. art 4 § 7, art 
8 § 5, and art 6 subtit “Elections” § 4 
as v. Shawver, 30 Wyo. 366, 222 P 


7 State v. Bulkeley, 61 Conn. 287, 
28°) Ay 186, “ie RAS 657 leine se 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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draulic engineer,’ land agent,® librarian,!® printer,” 


prohibition enforcement. officers,” 


STATES 


text book com- members. 22 


missioner,’® and treasurer;!* state health board 


member,'® as the president;!* statehouse commis- 
Sloners;'* superintendent of penitentiary ;17% trus- 
tees of state home for feeble-minded children;18 
trustees of state institution for deaf, dumb, and 
blind;+® trustees of state university;2° warden of 


Hughes, 61,N. C.. 57. 


[a] Election of governor by state 
legislature not complete until decla- 
ration thereof has been made by gen- 
eral assembly. State v. Bulkeley, 61 
Conn. 287, 23 A. 186, 14 L.R.A. 657. 


[b] One selected governor by ex- 
tra constitutional convention func- 
tioning while the state was in a con- 
dition bordering on anarchy, follow- 
ing the Civil War, is governor de 
jure. In re Hughes, 61 N. C. 57. 


[ec] Contested elections.—(1) Un- 
der constitutional provision, contested 
elections for the office of governor 
may be determined by the legislature. 
Baxter v. Brooks, 29 Ark. 173; In re 
Senate Resolution No. 10, 33 Colo. 307, 
79 P. 1009; Taylor v. Beckham, 108 
Ky. 278, 56 S.W. 177, 21 KyL 1735, 94 
AmSR 359, 49 L.R.A. 258 [error dism 
178 U. S. 548, 20 S.Ct. 890, 44 L. Ed. 
1187}. (2) Under constitutional pro- 
visions committing determination of 
contested elections of executive state 
officers, including that of governor, to 
the legislature, all questions of law 
and fact involved in such contests are 
committed to the legislature. Dick- 
son v. Strickland, 114 Tex. 176, 265 
ate 1012. (3) See also Hlections § 


8. In re Question Propounded by 
Governor, 12 Colo. 399, 21 P. 488. 


[a] Governor could appoint with- 
out consent of senate where statute 
expressly gave him power to appoint, 
and was silent as to consent of the 
senate, and constitutional provisions 
providing for consent of the senate 
were inapplicable. In re Question 
Propounded by Governor, 12 Colo. 399, 
21 P. 488. 


9. State v. Page, 20 Mont. 238, 50 
P. 719. 


[a] Seal and counter signature.— 
Where the governor properly appoints 
a state land agent and issues a proper 
commission, the refusal of the secre- 
tary of state to countersign it and 
seal it with the great seal does not af- 
fect the validity of the appointment. 
State v. Page, 20 Mont. 238, 50 P. 719. 


10. Marshall v. Harwood, 5 Md. 
423. 


[a] Legislature may elect state li- 
prarian in advance and in anticipation 
of a vacancy which will occur by ex- 
piration of the present incumbent’s 
term between legislative sessions. 
Marshall v. Harwood, 5 Md. 423. 


Law and legislative librarian see 
supra text and note 85. 


11. Snow v. Hudson, 56 Kan. 378, 
43 PB. 260; Kimball v. Alcorn, 45 Miss. 
151. 


[a] Statutory office to be filled by 
election of joint session of legislature, 
and any other mode of selection than 
that prescribed by statute is invalid. 
Kimball v. Alcorn, 45 Miss. 151. 


[b] Majority of joint session suf- 
ficient.—Under constitutional provi- 
sions for election of state officers by 
a joint convention of the legislature, 
a statute requiring, for the election 
of the state printer, a majority of 
each house thereof is invalid; to hold 


/had expired. 


otherwise would defeat the purpose 
of making the session joint. as the 
constitutional intent in providing for 
a joint session is to remove the check 
each house ordinarily holds on the 
other, and to permit election by a ma- 
jority of the two houses commingled. 
oa v. Hudson, 56 Kan. 378, 43 P. 


12. State v. Rouleau, 68 Mont. 529, 
219 P. 1096; Banks v. Wells, 92 S. C. 
436, 75 S.E. 791, 792. 


[a] Governor determines necessity 
for appointment.—An appointment by 
the governor, under the Cary-Cothran 
Act of 1907, of a state detective to 
enforce the act regulating the sale of 
liquor, conclusively determines the 
necessity for the appointment. Banks 
v. Wells, 92 S. C. 486, 75 S.B. 791. 


[b] Statutory mode of appoint- 
ment mandatory.——Under Rey. Codes 
(1921) § 11085, providing for appoint- | 
ment of prohibition enforcement offi- 
cers by the state board of examiners, 
and no one else, there is no appoint- 

in 


ment unless it is so made, and 


writing. State v. Rouleau, 68 Mont. 
529, 219 P. 1096. 

13. McChesney v. Sampson, 232 
Ky. 395, 23 S.W.(2d) 584; Bell v. 
Sampson, 232 Ky. 376, 23 S.W.(2d) 
bys 

[a] Confirmation by senate neces- 


sary to complete appointment by gov- 
ernor, under statute. Bell v. Samp- 
son, 232 Ky. 376, 28 S.W.(2d) 575. 


[b] Status pending confirmation. 
—Appointee of governor takes office 
and becomes officer invested with 
powers and responsibilities of posi- 
tion until the senate acts on the ap- 
pointment, under St. § 3750. McChes- 
ney v. Sampson, 232 Ky. 395, 23 S.W. 
(2d) 584. 

14. Honey v. Davis, 38 Tex. 63. 

-_[a] Pending appeal involving right 
to office of state treasurer, the party 


in whose favor the lower court de- 
cided is regarded pro tempore the of- 


ficer. Honey v. Davis, 38 Tex. 63. 
15. Peo. v. Tyrrell, 87 Cal. 475, 25 
P. 684. 
[a] Issuance of commission.—In 


the case of a member of the state 
board of health, appointed by the gov- 
ernor by and with the advice and 
consent of the senate, the issuance 
of his commission is a part of the act 
of appointment and completes _ it. 
Peo. v. Tyrrell, 87 Cal. 475, 25 P. 684. 


16. State ex rel. Saint v. Dowling, 
167 La. 907, 120 So. 593. 


[a] Recess appointee held entitled 
to office despite the governor’s failure 
to send name to the senate for con- 
firmation at special session, the gov- 
ernor being entitled to wait for the 
regular session before submitting to 
the senate an appointment to replace 
incumbent whose term of office 
State ex rel. Saint v. 
Dowling, 167 La. 907, 120 So. 593. 


an 


17. State v. Kennon, 7 Ohio St. 546, 
17%. Bridges v. Shallcross, 6 W. 
Va. 562. . 


18. Harrington v. Pardee, 1 Cal. 


[§ 187] b. Deputies and Assistants. 
rules** govern the appointment and tenure of dep- 
uty and assistant state officers, such as assistant 
commissioner of the permanent seat of govern- 
ment,?* assistant secretary of state,?° clerk of treas- 
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reformatory;?1_ and workmen’s compensation board 


General 


App. 278, 82 P. 838. 


[a] Appointment is not completed 
until the commission is issued, and 
notwithstanding confirmation by the 
senate the governor may still defeat 
the appointment by not issuing the 
commission. Harrington v. Pardee, 1 
Cal. App. 278, 82 P. 83. 


19. Peo. v. McKee, 68 N. C. 429. 


[a] Appointment by legislature. 
lacking power void.—Peo. v. McKee, 
68 N. C. 429. 


20. 
76. 


fa] Election to office by legisla- 
ture held constitutional.—Trustees v. 
McIver, 72 N. C. 76. 


Trustees: v. McIver, 72 N. C.. 


21. Peo. v. Capp, 61 Colo. 396, 158 
P.143. 
[a] Civil service act could take 


away governors power of appoint- 
ment and confer it on another with- 
out violation of the constitution 
where the office of warden was one 
created by statute, and the rule that 
the statutes abridging the governor’s 
discretion as to appointment of con- 
stitutional officers are invalid was in- 
applicable. Peo. v. Capp, 61 Colo. 396, 
158 P. 143. 


22. Sewell v. Bennett, 187 Ky. 626, 
220 S.W.251% 


[a] Legislative delegation of ap- 
pointive power.—Under Const. § 93, 
and in view of St. §§ 2047, 2059a, 2621, 
and 2636, the legislature, in providing 
for the appointment of members of 
the workmen’s compensation board, 
had the power to make appointments 
itself or designate the governor or 
any other person or body to so do and 
to provide that the appointing author- 
ity should submit appointments -to 
any person or body the legislature 
might designate for his or its ap- 
proval or rejection. Sewell v. Ben- 
nett, 187 Ky. 626, 220 S.W. 517. 


[b] Redelegation.—When the pow-- 
er to appoint officers, such as mem- 
bers of the workmen’s compensation 
board, is, given by the legislature to 
a described person or body to the ex- 
clusion of any other person or body, 
the authority so confided cannot be 
surrendered to or transferred to any 
other pérson or party by those to. 
whom it is confided. Sewell v. Ben- 
nett, 187 Ky. 626, 220 S.W. 517. 


23. See Officers § 382. 

24, State v. Thompson, (Mo.) 289 
S.W. 338. 

[a] Board of permanent seat of 
government had power to appoint as- 


sistant commissioner.—State_ Ve 
Thompson, (Mo.) 289 S.W. 338. 


25. Page v. Hardin, 8 B. Mon.. 
(Ky.) 648. 
[a] Constitutionality of appoint- 


ment.—Constitutional provisions en- 
joining certain duties on the secre- 
tary of state are intended to desig- 
nate the duties to be performed rather 
than arbitrarily to regulate the mode 
of their performance, and do not pre- 
clude the legislature from permitting: 
such officer to appoint an assistant, 
Page v. Hardin, 8 B. Mon. (Ky.) 648. 
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urer,2¢ deputy auditor,?7 and deputy prohibition 
enforcement officer.”§ 


[§ 188] c. Agents and Employees. State officers 
or boards have power to hire or appoint agents or 
other employees whenever such power is expressly 
conferred by law or implied from the nature of the 
duties to be performed,?® but must make such ap- 
pointment in accordance with applicable statutory 
requirements. Appointment to a state position 
cannot validiy be made under a repealed statute.** 
Acceptance of a purported appointment under an 
invalid statute will not estop a state employee from 
claiming his position by virtue of appointment un- 
der a prior and valid statute.*? 


Accountants. <A statute providing for approval 
by the governor and a cireuit judge of a bill of an 
accountant appointed to audit books of a county, 
and further providing that the statute shall apply 
only when a specified percentage of electors petition 
for appointment of the accountant,?* does not au- 
thorize the governor to appoint accountants in any 
case not theretofore provided for by statute,** but 
is designed merely to provide that the examiner 
shall be paid by the county only when the specified 
peredatage of electors of such county petition the 
governor to have the accountant perform such serv- 


26. Long v. Stone, 19 KyL 246, 39 
S.W. 836. 

[a] Repeal of statutory authoriza- 
tion for appointment.—aA statute pro- 
viding that the treasurer shall ap- [b] 


thereof. 
12 N.E. 107. 


STATES 


requisition of secretary of state board 41. 
of health, approved by the president 
Carr v. State, 111 Ind. 101, [a] 


In New York, by statute, 


ices.25 But the fact that in commissioning a1 ac- 
countant under other statutes he is named as ex- 
aminer for a certain county does not invalidate 
his appointment.*° 


Governor’s approval. Under a statute providing 
that an industrial commission may employ specified 
employees and “other assistants,’ but that “such 
employment . . shall be first approved by the 
governor,’”*? the governor has nothing to say as to 
who the employees shall be;** but his approval is 
essential with respect to the number®® and necessi- 
ty*° of employees hired by the commission. 


Consideration of political affiliations by an officer 
appointing, an employee to a position in the class 
exempt from civil service regulations will not in- 
validate the appointment.*? 


[§ 189] d. Status of Particular Persons as State 
Officerst? under Rules Relating to Appointment or 
Election. Particular persons held state officers 
within rules regulating the election or appointment 
of such officers include centennial commissioners,*? 
the governor,*‘ legislators,4> members of boards of 
construction of state educational institutions,*® pub- 
lic administrators,** and state veterinarians.** 


Particular persons held not state officers within 


Peo. ex rel. Hay v. Bowe, 134 
N.Y.S. 524. 


Private secretary and cashier. 
Se ex rel. Hay v. Bowe, 134 N.Y.S. 
524. 


[§§ 187-189: 


point an assistant who shall perform 
the duties of clerk impliedly repeals 
an earlier statute authorizing the 
treasurer ‘‘to employ one clerk to as- 
sist him in his office.” Long v. Stone, 
19 KyL 246, 39 S.W. 836. 


27. Opinion of Justices, 
175 N.E. 644, 


[a] Appointment without removal 
of predecessor.—Auditor may appoint 
first deputy without first removing 
predecessor’s appointee and without 
the consent of the governor and coun- 
cil to such removal before submitting 
the name of the new appointee (Gen. 
ie 11 °§) 2). Opinion. of Justices, 
(Mass.) 175 N.E. 644. 


28. State v. Rouleau, 68 Mont. 529, 
219 P. 1096. 


[a] Mode of appointment.—The 
law does not recognize one as a dep- 
uty special prohibition law enforce- 
ment officer who has not been ap- 
pointed in writing by the proper au- 
thorities, as required by statute, and 
an attempt by the board of examin- 
ers to ratify such appointment is in- 
effective. State v. Rouleau, 68 Mont. 
529, 219 BP. 1096. 


29. State Bd. of Education v. 
Greenbaum, 39 Ill. 609; Hager v. 
Shuck, 120 Ky. 574, 87 S.W. 300, 27 
KyL 957; Oxinion of Justices, 72 N. 
H. 601, 54 A. 950; Franklin v. Ham- 
mond, 45 Pa. 507. 


[a] Auditor authorized to employ 
cleries necessary for proper discharge 
of the business of his office, including 
the land office where the latter has 
become part of the office of public 
accounts. Hager v. Shuck, 120,Ky. 
574, 87 S.W. 300, 27 KyL 957. 


80. Carr v. State, 111 Ind. 101, 12 
N.H, 107. 


[a] Secretary of state could ap- 
point vital statistics clerk only on 


(Mass.) 


preference must be given to Union 
veterans in employment in public de- 
partments. Peo. v. Morton, 148 N. Y. 
156, 42 N.H. 538; Sweet v. Partridge, 
66 App. Div. 309, 72 N.Y.S. 699; In re 
Sullivan, 55 Hun 285, 8 N.Y.S. 401. 


31. Shutt v. State, 173 Ind. 689, 89 
N.E. 6; Long yv. Stone, 19 KyL 246, 39 
S.W. 836. 


[a] BRepeal shown.—Acts (1895) 
pp 859-362 c 146, relating to the ap- 
pointment of a superintendent of pub- 
lic buildings and property, and au- 
thorizing him to appoint a statehouse 
engineer, repealed Acts (1889) pp 
114-118 c 68, authorizing the appoint- 
ment of such engineer by the general 
assembly. Shutt v. State, 173 Ind. 
689, 89 N.E. 6. 


32. Shutt v. State, supra. 


[a] Statehouse engineer.—One was 
not estopped from claiming the office 
of statehouse engineer, by appoint- 
ment under Acts (1895) pp 361, 362 ¢ 
146, because he held by subsequent 
appointment under Acts (1897) pp 
119-120 ec 75, purporting to amend 
Acts (1889) pp 117, 118 e¢ 68, such act 
of 1897 being invalid. Shutt v. State, 
173 Ind. 689, 89 N.H. 6. 


83. See statutory provisions. 


34 Jackson County v. Neville, 131 
Miss. 599, 95 So. 626. 

3S. Jackson County v. Neville, su- 
pra. 

36. Jackson County vy. Neville, su- 
pra. 

37. See statutory provisions. 

38. Industrial Commission v. Price, 
(Ariz.) 292 °P, 1099. 

39. Industrial Commission v. Price, 
supra. 


49. Industrial Commission v. Price, 
Supra. 


Civil service regulations generally 
see Officers §§ 71-80. 


42. Generally see supra § 94. 


43. State v. Jones, 79 Fla. 56, 84 
So. 84. 


44, Ex p. Danley, 24 Ark. 1. 
45. Morril v. Haines, 2 N. H. 246. 


_ [a] Balloting.—A representative 
in the state legislature is a state of- 
ficer, within a statute relative to bal- 


loting for state officess. Morril v. 
Haines, 2 N. H. 246, 247. 
46. McCornick v. Pratt, 8 Utah 


294, 30 P. 1091. 


[a] Agricultural college.—The 
members of the board of construction 
of a state agricultural college are ‘‘of- 
ficers,” within Organic Act § 7, pro- 
viding that “the governor shall nom- 
inate, and, by and with the advice and 
consent of the legislative assembly, 
appoint, all officers not herein other- 
wise provided for,” and so much of 
the act creating the board as assumes 
to appoint its members is invalid. 
beh Spree v. Pratt, 8 Utah 294, 30 P. 


47. Ramsay v. Van Meter, 300 Ill. 
LOSS. DIS IN Go. al Se 


48. McSween v. State Live Stock 
Sanitary Ba., 97 Fla. 749, 122 So. 239, 
65 A.L.R. 508, 


[a] TIllustration.—Provisions at- 
tempting to create position of state 
veterinarian, and providing for his 
appointment by live-stock sanitary 
board as its chief officer, were viola- 
tive of the constitutional provision 
requiring that officers be elected or 
appointed by the governor (Acts 
[1923] c 9201 §§ 7, 11; Const. art 3 § 
27), because the state veterinarian is 
a state officer. McSween vy. State 
Live Stock Sanitary Board, 97 Fla. 
749, 750, 122 So. 289, 65 A.L.R. 508. 


For later cases, developments and changes in the law see Annotations, same title and section number, | 


§§ 189-190] 


rules regulating the election or appointment of such 

officers include constables,*® executioners,®° mem- 
bers of a miners’ examining board,®! and superin- 
tendents of state prisons.®? 


_[§ 190] 6. Vacancies.®? Under various constitu- 
tions and statutes, the governor is granted power to 
. fill vacancies in state offices under conditions there- 
in prescribed.** Under such provisions, the gov- 
ernor cannot make a valid appointment where there 
is no existing vacancy,®° and his power is ordinarily 
limited to appointing an officer for the unexpired 
term of his predecessor,®® or until the vacancy is 

otherwise filled.>* 


Vacancies occurring while the legislature is not 
in session, in offices filled by the governor and sen- 
ate, or by the legislature, are generally filled by 
appointments by the governor, the appointee hold- 
ing the office until the expiration of the next ses- 


STATES 
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sion of the legislature, or for the unexpired term, 
or until his successor shall have been appointed and! 
qualifies, as may be provided by law.°®® ; 


_ Where no other mode provided. Under constitu- 
tional provisions empowering the governor to fill 
vacancies where an office becomes vacant and no 
other mode is provided by constitution or law for 
filling it,°® he lacks sue power where another mode: 
for filling the vacaney has been provided.®° 


Statute providing for appointment by governor 
to fill a vacancy on resignation, does not authorize 
him to fill one caused by death or some other cause.*1 


Concurrence of senate.°? In accordance with ap- 
plicable provisions of law®? and the circumstances. 
involved, concurrence of the senate may** or may 
not®® be necessary. 


49. Com. v. Certain Intoxicating 
Liquors, 110 Mass. 172. 


[a] Deputy state constable.—The 
phrase “deputy state constable” is 
equivalent to the phrase ‘deputy con- 
stable of the commonwealth,” which 
is the designation used in the stat- 
utes. 
Liquors, 97 Mass. 63. 


50. Blitch v. Buchanan, (Fla.) 131 
So. 151 [aff 132 So. 474]. e 


[a] Where petiticner sought to es- 
cape chair on the ground that a death 
warrant signed by the governor and 
directing the superintendent of the 
state prison or his deputy to execute 
the petitioner was invalid because the 
Superintendent or “executioner” was 
a state officer who had not been elect- 
ed or appointed in the manner re- 
quired for selection of state officers, 
and was therefore unauthorized to 
execute the petitioner, the court in 
denying the petitioner’s claim held 
that neither the superintendent of the 
state prison in his capacity as execu- 
tioner, nor any other person so act- 
ing, was a “state officer,’’ the “execu- 
tion” being a nondiscretionary duty. 
Blitch v. Buchanan, (Fla.) 131 So. 151 
[aff 132 So. 474]. 


51. Peo. vy. Evans, 247 Ill. 547, 93 
N.E. 388, 391. 


‘It is contended that the miners’ 
examining board statute is unconsti- 
tutional by reason of the fact that the 
county judges of the state cannot be 
constitutionally invested with the 
power to appoint the members of the 
miners’ examining boards provided 
for by that statute, it being the view 
of the plaintiff in error that the mem- 
bers of said boards are state officers, 
and that a state officer can only be ap- 
pointed by the Governor. We cannot 
accede to the view of plaintiff in er- 
ror. The members of such miners’ 
examining boards are appointed for 
and perform their duties in the coun- 
ties wherein they are appointed, and 
thave no jurisdiction to act outside 
‘of the county in which they are ap- 
-pointed.” Peo. v. Evans, supra 
‘(where the court added that, even if 
sstate officers, members of such board 
need not necessarily be appointed by 
‘the governor). 


52. Blitch v. Buchanan, (Fla.) 131 
‘So. 151 [aff 132 So. 474]. 


[a] Statute imposing on person 
employed as superintendent of state 
‘prison duty of executing judicial 
death sentences by electrocution does 
not create the office of state “execu- 
tioner,” so as to make applicable to 


[59 Cc. J.—9] 


Commonwealth y. Intoxicating |. 


selection of executioners constitution- 


al provisions regulating appointment | 
or election of state officers. Blitch v. 13 


Buchanan, (Fla.) 131 So. 151 [aff 132 
So. 474]. 


53. Failure to qualify as creating 
vacancy see infra § 203. 


54. See constitutional and statu- 
tory ‘provisions; and passim infra 
text and notes 55-92. 

55. Cal.—Peo. v. Tyrrell, 87 Cal. 


475, 25 P. 684; Peo. v.. Sanderson, 30 
Cal. 160; Peo. v. Whitman, 10 Cal. 
38. 
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Miss.—Broom v. Henry, 136 Miss. 
132, 100 So. 602. 


Mo.—State v. Lusk, 18 Mo. 323. 


N. C.—State v. Bristol, 122 N. CG 
245, 30 S.E. 1; Ewart v. Jones, It16 


VN. Cy 570,21 S.BY T87. 


S. D.—State v. 
497, 219 N.W. 125 


[a] In FPlorida.——‘In every case of 


a suspension from office the Gov- 
ernor has the power eo instanti upon 
such suspension to appoint some one 
to perform the duties of the office un- 
til such time as the Governor may 
reinstate the suspended officer, or un- 
til the adjournment_of the Senate sit- 
ting next thereafter. In every case 
of a permanent removal from office, 
the Governor, eo instanti upon such 
removal becoming effective, has the 
power to fill such office in all respects 
as though such officer had died in- 
stead of being removed.” In re Ad- 
visory Opinion to Governor, (Fla.) 68 


| So. 450. 


What constitutes vacancy see Off- 
cers §§ t1t7, 118. ais 


56. Monash v. Rhodes, 11 Colo. 
App. 404, 53 P. 236 [aff 27 Colo. 235. 
60 P. 569]; State v. Finnerud, 7 S. 
D. 237, 64 N.Wy 121. 


57. State v. Day, 14 Fla. 9; State 
v. Ewing, 17 Mo. 515; State v. Brooks, 
14 Wyo. 393, 84 P. 488, 6 L.R.A.N.S. 
750. 


58. Cal.—Peo. v. Nye, 9 Cal. App. 
148, 98 P. 241. 


Colo.—Monash v. Rhodes, 11 Colo. 
App. 404, 53 P. 236 [aff 27 Colo. 235, 
60 P. 569]; Church v. Mullins, 10 Colo. 
App. 318, 50 P. 1054. 


Fla.—State v. Murphy, 32 Fla. 138, 
13 So. 705. 


Ga.—Gormley y. Taylor, 44 Ga. 76, 


La.—State v. Herron, 24 La. Ann. | 
2. 


Halladay, 52 S. D.| 


Til.—Peo, v. Forquer, 1 Ill. 104. 
pen oe v.. Tucker, 23 La. Anm 


Md.—Hill v. Slade, 91 Md. 640, 48: 
A. 64; State v. Jarrett, 17 Md. 309. 


Miech.—Atty.-Gen. v. Oakman, 126 

| Mick, 717, 86 N.*V. 151, 86 AmSR 574, 
Mont.—State v. Page, 20 Mont. 238, 

n> Ons 719, 

ee Y.—Peo. v. Fancher, 50 N. ¥. 

| Ohio.—State_v. Nash, 66 Ohio St. 

612, 64 N.E. 558. 

S.. C—State v. Williams, 20 S;. Gu 


; 12, 

[a] Governor’s power exists only 
when original appointing power can- 
|not act; he cannot fill a vacancy oc- 
curring when the legislature is im 
i\session. People v. Fitch, 1 Cal. 519; 
ee He iaeiaasiee Com’r, 28 R. I., 602, 67 


59. See constitutional provisions. 
| 60. People v. Stratton, 28 Cal.. 382. 


61. In re Railroad Com’rs,, 28 R. I. 
602, 67 A. 802. 


62. General rules: 


eee aay of legislature see Officers: § 


‘Interim appointment see Officers § 


Application of rules to particular 
|state offices: 


Generally see passim supra $ 186. 


Vacancies see passim infra text and 
notes 68-92. 


63. See constitutional and statu- 
tory provisions. - 


Sewell v. Bennett (Ky.) 220 
S.W. 517, 523; Peo. v. Sohmer, 81 
Misc. 293, 143 N.Y.S. 216. 


“When the Legislature has confided 
to the Governor appointments to an. 
office, whether as an original appoint- 
ment or to fill a vacaney, . . . the 
Governor, unless the statute creating 
the office otherwise provides, must 
submit the appointments to the Sen- 
ate at its first session after they are 
made for its advice and consent, and 
rn no person so appointed by the 
Governor whose appointment is not 
approved by or is rejected by the Sen- 
ate is entitled to hold the office-after 
another person appointed to fill the 
office by the Governor has been ap- 
proved by the Senate.” Sewell v. Ben- 
nett, supra. 


65, State’s Prison v. Day, 124 N. C. 
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Vacancies in particular state offices.*® 
rules*? control with respect to the existence and 
filling of vacancies in particular state offices, such 
as banking commissioner;°® civil engineer; 
servation commissioner;‘® executive council mem- 
librarian of state lbrary;‘? 
board of charities and corrections;‘* member state 


bers;‘? 


STATES 


General 


;°9 con- 


member of entyes 


board of public affairs;** oil inspector;*® public 


362, 32 S.E. 748, 46 L.R.A. 295; Peo. 
v. McIver, 68 N. C..467; State v. 
Frame (Okl.) 134 P. 403, 404; State v. 
Finnerud, 7 S. D. 237, 64 N.W. 121. 


66. Offices subject to devolution 
see infra §§ 191-197. 


67. See Officers §§ 117-128. 
see supra text and notes 54-65. 


68. Com. v. Snyder, 261 Pa, 57, 104 
A. 494, 


[a] Previously rejected nominee. 
—Where the senate has rejected a 
nomination by the governor to the 
office of commissioner of banking, the 
governor may, under Const. art. 2 § 8, 
after adjournment of the senate, ap- 
point the rejected nominee until the 
end of the next session of the senate, 
but not for the full or unexpired term 
without constitutional consent of the 


And 


senate. Com. vy. Snyder, 261 Pa. 57, 
104 A. 494. 

69. Murphy vy. People, 78 Colo. 276, 
242 0R. 5 Te 


[af Ad interim appointment.— 
Const. art 4 § 6, authorizing Govern- 
or to appoint officers to offices creat- 
ed by the constitution with consent of 
the senate, and that if during recess 
of the senate a vacancy “occur” in 
any such office the governor shall ap- 
point some fit person to discharge du- 
ties thereof, etc., the original draft of 
. which was almost a literal copy of 
U. S. Const. art 2 § 2 par 3 did not 
authorize the governor to make an ad 
interim appointment to office of civil 
engineer of the state board of land 
commissioners on creation of vacancy 
therein by expiration of incumbent’s 
term when senate was in session; 
“occur” meaning “arise,” “begin,’ and 
not ‘‘exist.””’ Murphy v. Peo. (Colo.) 
OHNE ea iG 


70. State ex rel. Saint v. Irion, 169 
La. 481, 125 So. 567. 


[a] Recess appointment not re- 
voked.—Under Const. art 5 § 12, giv- 
ing the governor power to make re- 
cess appointments to fill vacancies in 
constitutional offices by granting com- 
missions which shall expire at the end 
of the next session, it is discretion- 
ary with the governor to have his re- 
cess appointments confirmed at spe- 
cial session of the legislature, and his 
failure to, send the name of the recess 
appointee to the senate for confirma- 
tion at special sessions does not op- 
erate as revocation of appointment. 
State v. Irion, 169 La. 481, 125 So. 567. 


i ea Opinion of Justices, 14 Mass. 
70. 
[a] Vacancies in executive council 


may be filled by the legislature. 
Opinion of Justices, 14 Mass. 470. 


72. Peo.-y. Stratton, 28 Cal. 382. 


73. State v. Halladay, 52 S. D. 497, 
219 N.W. 125; State v. Bacon, 14 S. D. 
284, 85 N.W. 225. 


[a] Governor could fill vacancies 
for full unexpired terms. State v. 
Bacon, 14 S. D. 284, 85 N.W. 225. 


[b] No vacancy.—(1) ‘Vacancy,” 
referred to in statute relative to filling 
vacancies in board of charities and 
corrections during senate recess, does 
not include vacancy arising from 


newly created office (Rev. Code [1919] 
§ 5372; § 5371, as amended by ' 
[1925] ¢ 275). State v. Halladay, 52 
S. D. 497, 219 N.W. 125. (2) Senate’s 
confirmation of governor’s appoint- 
ment, during senate recess, to board 
of charities and corrections, precluded 
existence of vacancy to be filled by in- 
coming governor (Rev. Code [1919] § 
5372; § 58371, as amended by L. [1925] 
e275; Consty art '14.,§ 2). teStatecy, 
Halladay, supra. 


74. State v. Frame, 
134 P. 403. 


[a] Consent of senate not neces- 
sary.—Under Const. art 6 § 12, and 
under Comp. L. (1909) § 4798, an ap- 
pointment by the governor to fill a 
vacancy on the state board of public 
affairs need not be made “by and with 
the advice and consent of the Senate,” 
Comp. L. (1909) § 7384, which pro- 
vides that members of the board shall 
be appointed by the governor with 
such consent, applying only to the 
original appointment. State Vv. 
Frame, 38 Okl. 446, 134 P. 403. 


75. Barrett v. Duff, 114 Kan. 220, 
217 P. 918; State v. Stonestreet, 99 
Mo, 361, 12 S.W. 895. 


76. Kimball v. Alcorn, 45 Miss. 
151; State v. Lusk, 18 Mo. 333. 


[a] Governor denied power to fill 
during legislative session.—Where 
statute prescribes that a vacancy in 
the office of state printer shall be 
filled by legislative election during 
the session, or by the governor in 
vacation, the governor lacks power to 
fill the vacancy during the legislative 
session. Kimball v. Alcorn, 45 Miss. 
alesse lit 


38 Okl. 446, 


[b] Vacancy did not arise from 
failure to elect successor.—State vy. 
Lusk, 18 Mo. 333. 


77. In re Railroad Com’rs, 28 R. I. 
602, 67 A. 802. 


78. State v. Finnerud, 
64 N. W. 121. 


79. Peo. v. Langdon, 8 Cal. 1. 


Kris Opinion of Justices, 45 N. H. 


[a] Governor and council may ap- 
point an auditor to fill a vacancy oc- 
curring on the creation of the office, 
even though the act provides only for 
a “successor” to fill a vacancy, as the 
act should be construed as providing 
for the filling of vacancies however 
they may occur and even though no 
one has ever yet occupied the office. 
Opinion of Justices, 45 N. H. 590. 


81. Peo. v. Sohmer, 81 Misc. 293, 
143 N.Y.S, 216. 


[a] Wacancy arising on expiration 
of term.—Expiration of term of office 
of state commissioner of labor Dec. 
31, 1912, who discharged his duties 
until his successor qualified under 
Public Officers L. § 5, was held to cre- 
ate a vacancy in office occurring dur- 
ing the session of the senate, which, 
under the Labor Law, could be filled 
by the governor only, with the ad- 
vice and consent of the senate. Peo. 
ae ee 81 Misc. 2938, 143 N.Y.S, 


82. 


7 S. D. 237, 


People v. Nye, 9 Cal. App. 148, 


printer;7* railroad commissioner;77 regent of edu- 
cation;’® resident physician of insane asylum; 
state auditor,S° commissioner of labor,*+ control- 
ler,8?. governor,®* insurance commissioner, ** land 
agent,®° lieutenant governor,*® prison superintend- 
secretary,®® and treasurer; 
ent of public instruétion;°° tax commissioner ;°* and 


[§ 190 


«79 © 


89 superintend- 


93 PP. 241. 
83. Ex p. Danley, 24 Ark. 1. 


[a] “Werritorial governor after ad- 
mission of territory to statehood.— 
Where the constitution adopted on ad- 
mission of a territory to statehood 


‘contains no provision for continuing 


the territorial governor as governor 
of the state until expiration of his 
term, there is a vacancy in the goyv- 
ernorship and an election for govern- 
or must be held at the time provided 
for the next general election, even 
though the existing incumbent’s term 
has not then terminated. Hx p. Dan- 
ley, 24 Ark. 1. 


Devolution of office see infra §§ 
191-196. 


84. Broom v. Henry, 136 Miss. 132, 
100 So. 602. \ 


[a] Vacancy not shown.—Until 
notice by the governor to the official 
whose bond has been found insufii- 
cient has been given, and the time has 
expired within which to file a new 
bond, there is no vacancy in the office 
of state insurance commissioner by 
reason of insufficiency of bond and 
the governor cannot appoint another 
to fill the alleged vacancy. Broom v. 
Henry, 136 Miss. 132, 100 So. 602. 


85. State v. Page, 20 Mont. 238, 50 
Pi 9: 


[a] Governor may fill vacancy 
without consent of board of state land 
commissioners, even though its con- 
sent is essential to appointment of 
an agent to succeed one whose term 
has expired. State v. Page, 20 Mont. 
238, 50) PoeTL9: 


86. People v. Budd, 114 Cal. 168, 
45 P. 1060, 34 L.R.A. 46; State v. 
Day, 14 Fla. 9. 


[a] On-death of lieutenant govern- 
or, where constitution does not pro- 
vide for devolution of such office (see 
infra § 197), the governor may ap- 
point a lieutenant governor for the 
unexpired term, in view of general 
constitutional provisions empowering 
him to fill vacancies where no other 
mode of filling them is provided by 
constitution. People v. Budd, 114 Cal. 
168, 45 P. 1060, 34 L.R.A. 46. 


87. State’s Prison v. Day, 124 N. C. 
362, 32 S.E. 748, 46 L.R.A. 295. 


[a] Governor could make appoint- 
ment to fill vacancy without concur- 
rence of senate.—State’s Prison v. 
Day, 124 N.C. 362, $26 'S.Bi- 748) 46 
L.R.A, 295. 


88. State v. Herron, 24 La. Ann. 
432; State v. Ewing, 17 Mo. 515. 


[a] Governor could appoint one to 
fill vacancy only until successor elect- 
Mt as qualified.—State v. Ewing, 17 

0. S15. 


[b] Suspension of secretary of 
state did not create vacancy which 
governor could fill by appointment. 
State v. Herron, 24 La. Ann. 432 


89. State v. Brooks, 14 Wyo. 393, 
84 P. 488, 6 L.R.A.N.S. 750. 


90. Peo. v. McIver, 68 N. C. 467; 
Com. v. Waller, 10: Pa. Co! 111; 


91. Atty.-Gen. v. Oakman, 86 N.W. 
151, 126 Mich. 717, 86 AmSR 574, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 190-193] 


trustee of state library.®? 


[§ 191] 7. Devolution of Office—a. Governor— 
(1) In General. The office of governor is a contin- 
uimg one,’* irrespective of the particular incum- 
bent.°* Public necessity demands that there shall 
always be someone available to fulfill the functions 
of governor,*® and the purpose of constitutional pro- 
visions for devolution of the office®® is to preclude 
the possibility of a vacaney in the governorship.97 


[§ 192] (2) Absence or Removal from State. 
There is authority to the effect that the governor’s 
temporary absence from the state,?’ or his absence 
in discharge of a duty imposed by law,®® does not 
effect a devolution of office under constitutional 
provisions for devolution on the governor’s absence. 
On the other hand, courts construing similar con- 
stitutional provisions have held that the governor is 
“absent” so as to effect a devolution whenever he 
leaves the confines of the state,! and that, while 
he retains his title,? his powers as governor become 
dormant when he crosses the state line.® 


“Removal” from state. Under constitutional pro- 
visions for devolution of the office on “removal” of 
the governor from the state,4 devolution occurs on 
the “absence” of the governor.’ 


Devolution on lieutenant governor. Under con- 
stitutional provisions to the effect that, during the 
governor’s absence from the state, the leutenant 
governor shall discharge the duties of the office 
until the governor is able to resume his duties,® on 
the governor’s absence the functions of such office 


STATES 


short distance from the capitol, work 
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are vested in the lieutenant governor, if the latter 
is then within the state and able to perform the du- 
ties of governor;? and where the constitution de- 
volves the functions of the office on the lreutenant 
governor on removal of the governor from the state, 
the lieutenant. governor becomes both de facto® and 
de jure® governor until the return of the absent 
governor. 


On secretary of state. Where the constitution 
designates the secretary of state as acting gover- 
nor in the governor’s absence, in the event of such 
absence the powers and duties of the office devolve 
on the secretary of state.1° 


“Impeachment” provisions compared. Constitu- 
tional provisions for devolution of the office on im- 
peachment of the governor! have been construed 
as in pari materia with provisions relating to devo- 
lution on the governor’s absence to the extent that 
the two provisions form part of a single scheme of 
government,!? but independent therefrom in so far 
as each provides for a different state of affairs.13 


[§ 193] (3) Death or Illness. Under constitu- 
tions providing that, on the death of the governor, 
the powers and duties of the governorship shall de-, 
volve on another designated officer,!* the governor’s 
death does not create a vacancy in the office to be 
filled by election,1®> but for the remainder of the 
term the governorship devolves on the officer des- 
ignated,+® such as the leutenant governor’ or sec- 
retary of state,1® who becomes entitled to the emol- 
uments of the office of governor.!® The officer on 


Miss. 132, 98 So. 111, 32 A.L.R. 1151. 


92. People v. Sanderson, 30 Cal. 


160 
93. State v. Halladay, 219 N.W. 
125; 2S.) Ds 497. 


94. State v. Halladay, supra. 


[a] Rule applied.—Although the 
governor’s appointment of one to an 
office and the senate’s confirmation 
thereof must be concurrent, an ap- 
pointment made by the governor may 
be confirmed after he ceases to be 
governor because the office of govern- 
or continues irrespective of the in- 
cumbent of the governorship, and 
therefore the appointment made by a 
governor continued in force and could 
be concurrently confirmed by the sen- 
ate after expiration of the term of of- 
fice of the particular incumbent who 
had originally made the appointment. 
State v. Halladay, 219 N.W. 125, 52 
S. D. 497. 


95. Ex p. Hawkins, 136 P. 991, 10 
Okl.Cr. 396. 
96. See infra §§ 192-196. 


97. Ex p. Hawkins, 136 P. 991, 10 
Okl.Cr. 396; State v. Olcott, 187 P. 
286, 94 Or. 633. 


98. State v. Graham, 26 La. Ann. 
568, 21 AmR 551. Compare People v. 


Parker, 19 AmR 634, 3 Neb. 409 (ex- | 


pressing doubt as to whether devolu- 
tion of the governorship follows a 
temporary absence of the acting gov- 
ernor, but finding it unnecessary to 
decide the point). 


[a] Within few hours run of cap- 
itol.—Under a constitution providing 
that, on the governor’s “absence from 
the state,” the powers and duties of 
the office shall devolve on the lieuten- 
ant governor ‘until the Governor 
. . . Shall return,” it has been held 
that the temporary absence of the 
governor, and his sojourn within a 


no devolution of office, the “absence” 
contemplated being such as would 
seriously affect the public interests. 
State v. Graham, 26 La. Ann. 568, 21, 
AmR 551. 


99. State v. Walker, 78 Mo. 139. 


1. Montgomery vy. Cleveland, 134 
Miss. 132, 98 So. 111, 548, 32 A.L.R. 
1151. 


[a] Rule applied.—Under Const. 
(1890) § 131, providing that, when the 
governor shall be absent from the 
state, the lieutenant governor shall 
discharge the duties of the office, un- 
til the governor shall be able to re- 
sume his duties, the governor is “ab- 
sent” whenever ‘he leaves the state. 
Montgomery vy. Cleveland, 134 Miss. 
132, 98 So. 111,543, 32 A.L.R. 1151. 


2. Ex p. Hawkins, 10 Okl. Cr. 396, 
L6e irae oo. 


3. Ex p. Hawkins, supra. 


“A Governor may visit other states, 
and travel in foreign countries, as he 
pleases, without forfeiting his office, 
and may carry his title with him; but 
his powers as Governor become dor- 
mant the very moment he crosses the 
state line, but they revive again as 
soon as'‘he returns within the borders 
of the state.” Ex p. Hawkins, supra. 


4. See constitutional provisions. 


52) 1x opr, Crump, 10, (Okl.Cr. 2133, 
135 P. 428, 47 L.R.A.N.S. 1036. 


[a] Permanent removal from the 
state is not necessary, a temporary 
absence being such a “removal” as 
works a devolution of office. Ex p. 
Crump, 10 Okl. Cr. 133, 135 P. 428, 47 
L.R.A.N.S. 1036. 


6. See constitutional provisions. 
7. Montgomery v. Cleveland, 134 


Validity of acts while performing 
functions of governor see supra § 136. 


8 Ex p. Crump, 10 Okl. Cr. 133, 
135 P. 428, 47 L.R.A.N.S. 1036. 

9. Ex p. Crump, supra. 

10. McCluskey v. Hunter, (Ariz.) 


266 P. 18. 
ll. See infra § 196. 


12. Robertson y. State Election 
Board of Oklahoma, 121 Okl. 99, 248 
P. 583; Fitzpatrick v. McAlister, 121 
Okl. 83, 248 P. 569. 


13. Robertson vy. State Election 
Board of Oklahoma, 121 Okl. 99, 248 P. 
583; Fitzpatrick v. McAlister, supra. 


14. See constitutional provisions. 


15. State v. Olcott, 94 Or. 633, 187 
P. 286, 288; State v. McBride, 29 
Wash. 335, 70 P. 25. 


pee See cases infra text and notes 


17. State v. La Grave, 23 Nev. 216, 
45 P. 2438, 35 L.R.A. 233; State v. Mc- 
Bride, 29 Wash. 335, 70 P. 25. 


[a] Lieutenant governor remains 
such while intrusted with the powers 
and duties of governor. State v. Mc- 
Bride, 29 Wash. 335, 70 P. 25. 


18. State v. Olcott, 94 Or. 633, 187 
P. 286; Chadwick vy. Earhart, 11 Or. 
389, 4-P. 1180. 


[a] On death of secretary of state, 
while in the office of governor, the 
president of the senate becomes act- 
ing governor, under Oregon constitu- 
tion. State v. Olcott, 94 Or. 633, 187 
P. 286. 


19. State v. La Grave, 23 Nev. 216, 
45 P. 248, 35 L.R.A. 233; Chadwick v. 
Earhart, 11 Or: 389, 4 P. 1180. 


132 [59 C.J.] 
whom the governorship devolves has been held enti- 
tled to serve as governor for the unexpired term of 
the former governor, even though such officer’s own 
term expired before that for which the previous 
governor was elected.?° 


Illness. Under constitutional provisions that 
“whenever the chair of the governor shall become 
vacant, by reason of his death, absence from the 
state, or otherwise, the president of the senate, dur- 
ing such vacancy, shall have and exercise all pow- 
ers and authorities” of the governor, the word “oth- 
erwise” includes the governor’s physical disability 
or illness,21 and during such illness the president 
of the senate is under a mandatory duty to assume 
the governorship.” 


[§ 194] (4) Disability.2? Under constitutional 
provisions for devolution of the functions of the 
governorship in enumerated contingencies, or in 
ease of “other disability of the governor,’?+ the 
words “other disability” mean something attaching 
to the person of the governor which prevents his 
functioning,?® other than the things previously enu- 
merated,”® and there can be no such disability with 
respect to one not yet governor.?? 


_[§ 195] (5) Failure To Qualify.?® Constitution- 
al provisions for devolution of the powers, duties, 
and emoluments of the governorship where there is 
a “failure’to qualify” on the part of the governor 
elect?® are intended to cover a case where there is 
a failure to give the requisite bond and take the 
prescribed oath of office,?° and do not apply to the 
case of a governor not legally elected because of 
ineligibility for office,*+ nor where the legislature 
has failed officially to declare anyone elected gov- 
ernor.®? 


[§ 196] (6) Impeachment** or 


20. State v. Olcott, 94 Or. 633, 187 29. 
BP. 286. 30. 


21. Atty.-Gen. v. Taggart, 66 N. H. 
362, 29 A. 1027,.25 L.R.A. 613. 


22. Atty.-Gen. v. Taggart, supra. 


[a] Writ granted compelling pres- 
ident of senate to assume Office of 32. 


Resignation. 


386 L. Ed. 103]. 


STATES 


See constitutional provisions. 


State v. Boyd, 48 N.W. 739, 753, 
51 N.W.. 602, 31 Neb. 682 [rev on oth- 37. 
er grounds 12)S.Ct. 375, £437 U.S. 135, 


31. State v. Boyd, supra. 
Carr v. Wilson, 9 S.E. 31, 32 


i 


, [§§ 193-197 


Under constitutions providing that on impeachment 
of the governor his office, or the powers and duties 
thereof, shall devolve on another designated offi- 
cer,?4 impeachment of the governor does not create 
a vacancy in the governorship.*> Under such pro- 
visions, the impeachment suspends the functions of 
the impeached governor,?® and such functions auto- 
matically*? devolve on the other officer designated,**® 
such as the lieutenant governor®® or secretary of 
state,*° who becomes governor from the time of im- 
peachment‘! and continues as such during the trial 
thereof.*? ; 


Resignation. Under constitutional provisions to 
the effect that, on resignation of the governor, the - 
powers, duties, and emoluments of such office shall 
devolve on the president of the senate, on the gov- 
ernor’s resignation the president of the senate does 


‘not succeed to title of the office of governor,** but 


retains his de jure office as president of the senate,** 
and in such capacity, and not as governor de jure, 
exercises the powers of the office of governor;*®> and 
where the constitution further provides that in case 
of such president’s resignation the powers, duties, 
and emoluments of governor shall devolve on the 
speaker of the house, on such president’s resigna- 
tion from the senate, the speaker has the right to 
act as governor.*® Under constitutional provisions 
to the effect that, in case of a vacancy in the office 
of governor, the president of the senate shall per- 
form the duties of governor, in the event of a va- 
eancy arising from the governor’s resignation the 
president of the senate does not become governor,** 
but merely acts as governor during the existence 
of the vacancy and continuance of his term as pres- 
ident of the senate.*® 


[§ 197] b. Lieutenant Governor. Under consti- 
tutional provisions to the effect that, on the death 


State v. Chambers, 220 P. 890, 96 Okl. 
78, 30 A.L.R. 1144. ' 


Robertson y. State Election 
Board of Oklahoma, 248 P. 583, 121 
Okl. 99; Fitzpatrick v. McAlister, 248 
PW569, A2h OKLMS83. 


38. See cases infra text and notes 
39, 40. 


governor during latter’s illness pre- 
cluding performance of usual duties. 
Atty.-Gen. v. Taggart, 66 N. H. 362, 
29 A. 1027, 25 L.R.A. 613. 


23. Physical disability under “oth- 
erwise” clause see supra § 193 text 
and notes 21, 22 


24. See constitutional provisions. 


25. Carr v. Wilson, 9 S.H. 31, 32 
W.Va: 419, 3 L.R.A. 64. 


[a] Insanity, conviction of crime, 
or absence is an example of what is 
meant by other “disability.” Carr 
v. Wilson, 9 S.E. 31, 32 W.Va. 419, 3 
L.R.A. 64. 


26. Carr v. Wilson, supra. 
27. Carr v. Wilson, supra. 


[a] | Mere candidate, whose elec- 
tion has not yet been formally de- 
elared, is not the “governor” whose 
disability is referred to, and for this 
reason the failure to declare his elec- 
tion cannot be a “disability” author- 
izing devolution of the office. Carr y. 
Wilson, 9 S.E. 31, 32 W.Va. 419, 3 
L.R.A. 64. 


? mae As creating vacancy see infra 


'to qualify.” 


W.Va. 419, 3 L.R.A. 64, 


[a], Old governor holds over under 
such circumstances, and the duties of 
the governorship do not devolve on 
the president of the senate, as they 
would if there were in fact a “failure 
Carr vy. Wilson, 9 S.B. 
31, 32 W.Va. 419,-8 L.R.A. 64. 


33. “Impeachment” defined: 


Generally see Impeachment 31 C, J. 
pp 253, 254. 


Of state officer see infra § 219. 
34. See constitutional provisions. 


35. Robertson. v. State Election 
Board of Oklahoma, 248 P. 5838, 121 
Okl. 99; Fitzpatrick v. McAlister, 248 
Pib69,( 127 Ok. (83. 


86. Opinion of Judges, 3 Neb. 463, 
464; State v. Chambers, 220 P. 890, 
96 OI T8, 130) ALAR, obo ad, 


[a] “All the functions of the Gov- 
ernor are entirely suspended.” Opin- 
ion of Judges, 3 Neb. 463, 464. 


{[b] Mere private citizen during 
pendency of impeachment proceed- 
ings, and may not interfere with lieu- 
tenant governor’s acts as governor ei- 
ther by force or legal proceedings. 


39. State v. Chambers, 220 P. 890, 
96 Okl. 78, 30 A.L.R. 1144. 


[a] Lieutenant governor is chief 
state executive during the pendency 
of impeachment proceedings. State 
v. Chambers, 220 P. 890, 96 Okl. 78, 
30 A.L.R. 1144. 


40. Opinion of Judges, 3 Neb. 463. 
41. Opinion of Judges, supra. 


42. Opinion of Judges, supra; 
State v. Chambers, 220 P. 890, 96 Okl. 
78, 30 A.L.R. 1144. 


43. State v. Heller, 42 A. 15 ! 
N-JD. (105,57) eR. As) 3125 se: 


44. State v. Heller, supra. 
45. State v. Heller, supra. 
46. State v. Heller, supra, 


47. Futrell v. Oldham, 155 §., 
502, 107 Ark. 386, AnnCasiviga Stie7 


48. Futrell vy. Oldham, supra. 


[a] When another residen 
senate is elected during wate aN tre 
duties of governor devolve on him 
Futrell vy. Oldham, 155 S.W. 502, 107 
Ark. 386, AnnCas1915A 571. . 


For later cages, developments and changes in the law see Annotations, same title and section number, 
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§§ 197-201] 


of the governor, the powers and duties of such of- 
fice shall devolve on thé lieutenant governor, on 
the death of the governor and the devolution of 
his duties on the heutenant governor, the latter per- 
forms the duties of governor in his original eapaci- 
ty,*® and there is no vacancy in the office of lieu- 
tenant governor.®°® Under constitutions providing 
that, when the lieutenant governor shall hold the 
office of governor, the president pro tempore of 
the senate shall perform the duties of lieutenant 
governor,°! where following the governor’s resigna- 
tion the functions of his office devolve on the lieu- 
tenant governor, the president pro tempore does 
not become lieutenant governor de jure,*? but mere- 
ly acts as lieutenant governor during his incumbency 
of the presidency pro tempore,** and on election of 
a new president pro tempore, such newly elected 
president replaces the previous incumbent as acting 
heutenant governor.*+ 


[§ 198] 8. Qualification®'—a. Regulatory Power 
of Legislature. Where the constitution prescribes 
the formalities of qualification, the legislature can- 
not add thereto.°® Where the legislature has the 
power to create an office, it also has the power to im- 
pose reasonable conditions precedent to the holding 
thereof,>? such as the giving of a bond,®® and may 
further require that such bond shall be kept good,°® 
and properly provide that on failure to keep the 
bond good the office shall become vacant.®° 


Validity of statute regulating oath. A statute 


requiring an officer to take an oath to perform his 


duties according to law is not invalid as violat- 


STATES 


[59 C.J.] 188 


ing requirements that officers take the constitution- 
al oath. 


[§ 199] b. General Duty To Observe Require- 
ments. Before assuming the duties of his office, a 
state officer should comply with the formalities of 
qualification prescribed by law,®? such as taking 
the oath of office,®? and giving bond.** But no for- 
malities of qualification are necessary other than 
those prescribed by law.®® 


When an officer succeeds himself he should re- 
qualify.®® 


[§ 200] c. Time of Qualification. Qualification 
after a statute creating the office has become a law, 
but prior to its operative date, is not objectionable 
as premature.®? 


[§ 201] d. Oath of Office. Where required by 
law, an officer should take the oath of office before 
assuming his duties.°& On the taking of the oath 
he ordinarily becomes qualified to act,®® although the 
mere qualification of a person as a state officer by 
taking the oath before his title to the office has 
been perfected by the observance of all the pre- 
seribed formalities of the election will not entitle 
him to assume the office.7° 


Administration of the oath should be by one au- 
thorized to act in such respect.7+ 


Filing oath. An officer should file his oath within 
the time set by statute;72 but is entitled to act 
prior to filing his oath where the time limited for 
such filing has not yet expired.” 


185. 


49. State v. Sadler, 47 P. 450, 23 
Nev. 356; State v. McBride, 70 P. 25, 
29 Wash. 335. 


50. State v. Sadler, 47 P. 450, 23 
Nev. 356; State v. McBride, 70 P. 
25, 29 Wash. 335. 


[a] Mandamus to issue certificate 
of election to office of lieutenant gov- 
ernor denied because no vacancy ex- 
isted to be filled by election. State 
v. Sadler, 47'P. 450, 23 Nev. 356. 


51. See constitutional provisions. 


52. Peo. v. Cornforth, 81 P..871, 34 
Colo. 107. 


53. Peo. v. Cornforth, supra. 
54. Peo. v. Cornforth, supra. 
55. Eligibility see supra §§ 175— 


56. Thomas v. Owens, 4 Md. 189. 


57. State v. Laughton, 8 P. 344, 19 
Nev. 202. 


58. State v. Laughton, supra. 
59. State v. Laughton, supra. 
60. State v. Laughton, supra. 


61. Neff v. Elgin, (Tex.Civ.App.) 
270 S.W. 873. 


[a] Ranger.—“The statute does 
not prohibit the ranger from taking 
the constitutional oath, if it were nec- 
essary, and the provision that he 
shall take an oath to perform his 
duties in accordance with law is not 
violative of the Constitution. If the 
part of the act were invalid as to the 
oath it would not invalidate any oth- 
er part of the act.” Neff v. Elgin, 
(Tex.Civ.App.) 270,S.W. 873, 878. 


62. Cal.—Peo. v. Whitman, 10 Cal. 
38. ‘ 


Ind.—Bansemer y. Mace, 18 Ind. 27, 
81 AmD 344. 


Md.—State v. Jarrett, 17 Md. 309; 
Thomas y. Owens, 4 Md. 189. 


Mich.—Steel v. Auditor-Gen., 69 
N.W. 738, 111 Mich. 381. 


Mont.—State v. Rouleau, 
1096, 68 Mont. 529. 


Neb.—State v. Paxton, 90 N.W. 983, 
65 Neb. 110. 


Nev.—State v. Laughton, 8 P. 344, 
19 Nev. 202. 


N. D.—State v. Cahill, 
938, 49 N.D. 895. 


S. D.—State v. Kipp, 74 N.W. 440, 10 
S.D. 495. 


W. Va.—Carr v. Wilson, 9 S.E. 31, 
32 WiVa. 419. : 


[a] Qualification is indispensable 
prerequisite to investiture with the 
authority and responsibilities of the 
office. Thomas v. Owens, 4 Md. 189. 


63. See infra § 201. 

64. See infra § 202. 

65. Ex p. Smith, 8 S. C. 495. 

66. State v. Powell, 4 So. 447, 40 


219) Py 


193 N.W. 


La.Ann. 241;-<Archer v. State, 22 A, 
6, 737, 74 Md. 410. Sée Jackson v. 
Manxtin, ) 485 (SiE. 672) 0136>..N.C. 196 


(holding that the bond of a treasur- 
er’s clerk is not an official bond, and 
does not extend beyond the term dur- 
ing which he was first appointed, even 
though the treasurer is reélected for 
another term and continues to hire 
the same clerk). 


67. Dunbar v. Cronin, 164 P. 447, 
18 Ariz. 583. 


[a] Law and reference librarian. 
—In view of Const. art 4 § 1 subd 3, 
and art 5 § 7, as Acts (1915) ec 62, 
became a law on March 24, 1915, al- 
though not-- operative until ninety 
days thereafter, qualification of de- 


fendant as law and reference librari- 
an thereunder on April 2 was valid.) 
paoes v. Cronin, 164 P. 447, 18 Ariz. 
583. 


Duty to qualify before assuming 
duties of office see supra § 199. 


68. Archer v. State, 22 A. 8, 74 Md. 
443, 28 AmSR 261;. Harwood v. Mar- 
shall, 9 Md. 83; Thomas v. Qwens, 4 
Md. 189; State v. Rouleau, 219 P. 
1096, 68 Mont. 529. 


[a] As to test oath once required 
that the officer had not aided the re- 
bellion and was opposed to the over- 
throw of the Union see McAlister v. 
Com., 6 Bush (Ky.) 581. 


[b] Necessity for new oath.—The 
president of the senate, on becoming 
acting governor, need not take any 
qualifying oath other than that which 
he has taken as senator. Opinion of. 
Justices, 70 Me. 570. 


Acts as de facto officer before tak- 
ing oath see infra § 270. 


69. State v. Uotila, 229 P. 724, 71 
Mont. 351. 


70. Carr v. Wilson, 9 S.E. 31, 32 
W.Va. 419, 32 L.R.A. 64. 


71. Bansemer v. Mace, 18 Ind, 27, 
81 AmD 344. 


[a] Where statute confers no au- 
thority on state auditor to adminis- 
ter the oath of office to his deputy, 
but he nevertheless does so, the dep- 
uty is not thereby properly inducted 
into office and is not an Officer de jure. 
Bansemer v. Mace, 18 Ind. 27, 81 AmD 
344. 

72. State v. Uotila, 229 P. 724, 71 
Mont. 351; State v. Cahill, 193 N.W. 
938, 49 N.D. 895. 

73.. State v.. Uotila, 229 PB. 724, 71 
Mont. 351. 
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[§ 202] e. Bond.74 Where required by law, a 
state officer in order to qualify must give a bond,*° 
approved by the proper authorities,’®° with such 
sureties thereon as may be required under applica- 
ble statutory or constitutional provision,‘? and 
should keep the bond good.7® 


Under statutes requiring the governor’s approval 
of the bond of an officer elect, the governor can 
pass on the sufficiency or insufficiency of the bond.’° 
If the bond is found insufficient, the governor must 
notify such officer to appear and give a new bond 
within the time stipulated by statute,*° and in the 
absence of the required notice the governor’s fail- 
ure to approve the bond will not prevent due qual- 
ification of the officer.®+ 


[§ 203] f. Failure To Qualify®*—(1) As Creat- 


STATES 


[§§ 202-205 


does not necessarily create a vacancy in the office,** 
but the former incumbent holds over until a new 
officer is elected or appointed and qualifies.°° But . 
where the statute so provides, the failure to qualify 
within the time limited creates a vacancy in the 
office.*° 


[§ 204] (2) As Disentitling ‘Incumbent - to Sal- 
ary. An officer who fails to qualify is not entitled 
to the salary of the office.*? \ 


[§ 205] 9. Term of Office or Employment and 
Holding Over—a. Term of Office or Employment— 
(1) In General. General rules*® control, in the ab- 
sence of contrary provision, with respect to the term 
of office of .state officers,’® such as capitol commis- 
sioners;°® ¢éntennial commissioners;°! charities 
and corrections board members;°? civil service com- 
missioner;?* conservation commissioners;°* coal 


ing Vacancy.®? The failure of an officer to qualify 


5 74, Liability on see infra §§ 236— 
48. 

75. Md.—Archer vy. State, 22 A. 8, 
74 Md. 443, 28 AmSR 261; State v. 
Jarrett, 17 Md. 309; Harwood v. Mar- 
shall, 9 Md. 83; Marshall v. Harwood, 
7 Md. 466. 


Mich.—Steel v. Auditor-Gen., 69 N. 
W. 738, 111 Mich. 381. 


Neb.—State v. Paxton, 90 N.W. 983, 
65 Neb. 110. 


Nev.—State v. Laughton, 8 P. 344, 
19 Nev. 202. 


S. D.—State v. Kipp, 74 N.W. 440, 
10 S.D. 495. 


[a] Fact that officer’s bond was 
not approved by the governor as re- 
quired by law does not prevent it 
from being binding on the obligors. 
Auditor v. Woodruff, 2 Ark. 73, 33 
AmD 368. 


76. Dunbar v. Cronin, 164 P. 447, 
18 Ariz. 583. 


[a] Board held proper authority. 
—As L. (1915) ec 62, although a law 
on March 24, 1915, did not become op- 
erative until ninety days thereafter, a 
board of curators appointed under 
provisions of Civ. Code (1913) par 
4554, had not been superseded or dis- 
placed on April 2d, by a new act cre- 
ated under the act of 1915, and had 
authority to approve defendant’s bond 
as law and legislative reference libra- 
rian under c 62. Dunbar y. Cronin, 
164 P. 447, 18 Ariz. 583. 


77. San Luis Obispo County v. 
Murphy, 162 Cal. 588, 123 P. 808, Ann 
Cas1913D 712. 


[a] Either surety company or free- 
holders.—Under Code. Civ. Proc. §§ 
1056, 1057, and Pol. Code, §§ 954, 955 
subd 4, a bond of a _ state officer, 
signed by either a surety company or 
two freeholders, is acceptable. San 
Luis Obispo County v. Murphy, 162 
Cal. 588, 123 P. 808, AnnCas1913D 712. 


78. State v. Laughton, 19 Nev. 202, 
8 PB. 344. 

79. Broom v. Henry, 136 Miss, 132, 
100 So. 602. 

[a] In form and_ substance.— 
Broom v. Henry, 136 Miss. 132, 100 So. 
602. 

80. Broom v. Henry, 136 Miss. 132, 
100 So. 602. 

81. Broom v. Henry, supra. 

82. As affecting devolution of of- 
fice see supra § 195. 

General duty to qualify before serv- 
ing in office see supra § 199. 


83. 
§ 190. 


84. Peo. v. Whitman, 10 Cal. 38. 
85. People v. Whitman, supra. 


[a] Officer holding over may re- 
qualify (1) where the statute so re- 
quires (State v. Boyd, 31 Neb. 682, 48 
N.W. 739, 51 N.W. 602 [rev 143 U.S. 
135, 22 SiCt2 3875, 36 4a, Hide 0s by aC) 
but’ not unless so required (Peo. v. 
Tyrrell, 87 Cal. 475, 25 P. 684). 


86. Archer v. State, 74 Md. 443, 22 
A. 8, 28 AmSR 261; State v. Uotila, 71 
Mont. 351, °229 P. 724; Paxton v. 
State, 59 Neb. 460, 81 N.W. 383, 80 
AmSR 689; State v. Cahill, 49 N. D. 
895, 1938 N.W. 938. See also State v. 
Laughton, 19 Nev. 202, 8 P. 344 (to 
the effect that failure to keep an of- 


Vacancies generally see supra 


ficial bond good creates a vacancy in- 


the office). 


[a] Constitutes refusal of office.— 
Archer v. State, 74 Md. 443, 22 A. 8, 28 
AmSR 261. 


[b] Failure to have official bond 
filed as required by law creates va- 
cancy to be filled by election or ap- 
pointment. Patton v. State, 59 Neb. 
460, 81 N.W. 383, 80 AmSR 689. 


[ce] Oath not filed.—Failure of an 
appointive member of the board of 
administration to file his oath of office 
with the secretary of state within the 
time prescribed by Comp. L. (1913) § 
661, and L. (1919) ec 71 § 2, creates 
a vacancy in such office and works a 
forfeiture of all right thereto on the 
part of the person so _ neglecting. 
pate v. Cahill, 49 N. D. 895, 193 N.W. 
938. 


87. Thomas v. Owens, 4 Md. 189. 


Compensation generally see infra 
§§ 249-267. 


88. See Officers §§ 97-109. 


89. State v. Robinson, 35 N. D. 417, 
160 N.W. 514. 


[a] State officers generally.—Un- 
der the constitution which was adopt- 
ed in view of Rev. Codes (1877) ec 9 
§ 10, of the territory, it was held that 
terms of state officers commence on 
the first Monday in January succeed- 
ing their election. State v. Robinson, 
85 N. D. 417, 160 N.W. 514. 


90. In re Capitol Com’rs, 18 Colo. 
220, 32. PR. 278. 
[a] Serve until completion and 


acceptance of building.—By act of the 
legislature approved April 1, 1889, a 
board of capitol managers was cre- 
ated, and their term of office was fixed 
“until the entire completion and fur- 


nishing of said capitol building, and 
the full acceptance of the same by the 
state.” Section 9 of the same act, 
after providing for the regulation by 
the board of the expenses according 
to the appropriations, declares that 
“the entire construction and furnish- 
ing of said capitol building shall be 
completed by the 1st day of January, 
A. D. 1893;” and in another act, ap- 
proved April 6, 1889, relating to the 
construction of the building and ap- 
propriations therefor, it is provided 
that “the time within which said 
building is to be completed is extend- 
ed to January 1, A. D. 1893.” It was 
held that the specifications of time 
in regard to the completion of the 
building did not limit the tenure of 
office of the board of managers, which 
will continue until the acceptance of 
the building by the state, unless the 
legislature shall otherwise provide. 
In re Board of Capitol Com’rs, 18 
Colo, 220, 32 Ps 278. 


91. State v. Jones, 79 Fla. 56, 84 
So. 84. 
[a] Duration limited by constitu- 


tion.—Chapter 7921 of act approved 
June 9, 1919, creating a commission 
to be known as the Florida purchase 
centennial commission, is unconstitu- 
tional and void as fixing its term of 
office for a period longer than the 
four years permitted by Const. art 16 
He State v. Jones, 79 Fla. 56, 84 So. 


92. State v. Bacon, 14 S. D. 394, 85 
N.W. 605. 


{a] Legislature had power to fix 
terms.—State v. Bacon, 14 S. D. 394, 
85 N.W. 605. 


93. Peo. v. Hamrock, 74 Colo. 411, 
222 P., 39k. 


[a]. When term begins and ends.— 
Constitutional amendment (L. [1919] 
p. 341) relating to establishment of 
civil service commission is self-exe- 
cuting, and the office existed and the 
term began without legislation from 
the time that the amendment went in- 
to effect. Dec. 31, 1918, and the term 
of a commissioner appointed on Jan. 
9, 1919, for a four-year term, expired 
Dec. 31, 1922, and an appointment was 
properly made on Jan. 2, 1922, by the 
governor, whose term expired Janu- 
ary 9. People v. Hamrock, 74 Colo. 
411, 222 P. 391. 


94. State v. Irion, 169 La. 481 
So. 567. rhe 


[a] Effect of making office consti- 
tutional one.—Existing statutes pre- 
scrihing term of conservation com- 
missioner were not changed or super- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


AS an 


§§ 205-208] 


mines inspector;°® insurance commissioner;?* mem- 
bers of board of internal improvement;?? members 


of negro industrial commission 398 


spector,®® and state oil inspector; 
sioners;” penitentiary commissioners;* port gaug- 
er;* port master and wardens;* president of the 
beard of public works;® state adjutant general,? 
auditor,* comptroller,? governor!® and members of 
his executive council,!! librarian,!” secretary,!? and 
treasurer ;** supervisors of election;!> and tax com- 


missioners.?® 


{[§ 206] (2) Deputies and Assistants. 
rules!” control except as cther provision may be made 
with respect to the term or tenure of office of dep- 


uty or assistant state officers, such 


seded by constitutional provisions 
making such office constitutional of- 
fice (Act [1916] No. 66; Act [1920] 
No. 180; Const. [1921] art 5 §§ 1, 18. 
20 art 6 §§ 1, 2, and art 22 § 1). State 
ex rel. Saint v. Irion, 169 La. 481, 125 
So. 567. 


95. People v. Denman, 
App. 337, 65 P. 455. 


[a] Where act creating office does 
mot fix term, an inspector of coal 
mines serves for a two-year period 
from the first Wednesday in April 
following his appointment under gen- 
eral statutes applying to all state of- 
ficers whose term is not otherwise 
fixed. Peo. v. Denman, 16 Colo. App. 
337, 65) BP. 455. 


96. Townsend v. Kurtz, 
331, 34 A. 1123. 


“97. Bryan v. Patrick, 124 N. C. 651, 
CeMSaowalsilk 


98. State ex rel. Cobb v. Thomp- 
son, 319 Mo. 492, 5 S.W.(2d) 57. 


[a] Term ended by expiration of 
time limited for existence of office.— 
State ex rel. Cobb v. Thompson, 319 
Mo. 492, 5 S.W.(2d) 57. 


16 Colo. 


83 Md. 


99. State v. Hyde, 121 Ind. 20, 22 
N.E. 644. 
[a] Term fixed by prior statute fix- 


ing term of state inspector of oils.— 
State v. Hyde, 121 Ind. 20, 22 N.E. 
644. 

1. Barrett v. Duff, 114 Kan. 220, 
Pei eff 8 WM Bea 


2. Ashburner v. California, 
U.S. 575, 26 L. Ed. 415. 


3. Sinking Fund Comrs. v. George, 
104 Ky. 260, 47 S.W. 779, 20 KyL 938, 
84 AmSR 454. 


4 Peo. v. Addison, 10 Cal. 1. 


5. Nicholson v. Thompson, 5 Rob. 
(iai;). 4367. 


6 Bry v. Woodrooff, 13 La. 556. 


7. Justices Sup. Judicial Ct., 70 
Me. 570. 

Attorney-general see Attorney-Gen- 
eral § 3. 

8. Etter v. McAfee, 237 Pa. 557, 85 
A. 857. 

[a] Auditor general’s term not en- 
larged.—The amendment of Const. art 
4 § 21, fixing the term of the secre- 
tary of internal affairs, the auditor 
general, and the state treasurer at 
four years each, construed with refer- 
ence to other amendments adopted at 
the same time, relating to the elec- 
tion of state officers in even-num- 
bered years, did not enlarge the term 
of the auditor general, elected in No- 


103 


vember, 1909, to four years, but left 
it at three years, expiring on the first 
Tuesday in May, 1913, so that his suc- 
cessor would be elected at the general 


STATES 


mineral oil in- 
park commis- 


to exist.?3 


[§ 208] b. Holding Over. 
general rules,”* a state officer elected or appointed 
for a definite term will generally hold over after the 
expiration of his term until his successor is appoint- 
ed or elected and qualifies,?° even though the stat- 


General 


as an assistant 


election on Nov. 5, 1912, to serve four 
years. Htter v. McAfee, 237 Pa. 557, 
85 A. 857. 


9. Thomas v. Owens, 4 Md. 189. 


10. State v. Robinson, 1 Kan. 17; 
Pattangall v. Gilman, 115 Me. 344, 98 
A. 936; Justices Sup. Judicial Ct., 70 
Me. 570. 


[a] When term ended.—Under ar- 
ticle 23 of the amendments to the 
constitution, providing that the gov- 
ernor shall be elected biennially and 
hold office for two years from the 
first Wednesday in January next suc- 
ceeding election, the governor is 
elected for a political year and not a 
ealendar year, so that the two-year 
term of a governor whose office be- 
gan Thursday, Jan. 1, 1913, expired 
at midnight Jan. 6, 1915, that being 
the first Wednesday of January, 1915, 
when his successor’s term began. 
Pattangall v. Gilman, 115 Me. 344, 98 
A. 936, 


11. Justices Sup. Judicial Ct., 70 
Me. 570; Opinion of Justices, 3 Gray 
(Mass.) 601. 


git Marshall v. Harwood, 5 Md. 
423. : 


13. Field v. Peo., 3 Ill. 79; Justices 
Sup. Judicial Ct., 70 Me. 570; State v. 
Howell, 110 P. 386, 59 Wash. 492, 50 
L.R.A.N.S, 336. 


[a] Where constitution creates of- 
fice and leaves term undefined and un- 
limited, the secretary of state holds 
during good behavior, subject to the 
power of the legislature to limit the 


term or authorize removal. Field v. 
Peo. nombre y 
[b] Vacancy appointee’s _ term 


does not expire until the expiration of 
the regular term, and when the regu- 
lar election for the office occurs. 
State v. Howell, 110 P. 386, 59 Wash. 
492, 50 L.R.A.N.S, 336. 


14 Justices Sup. Judicial Ct.. 76 
Me. 570; Etter v. McAfee, 78 A. 275, 
229 Pa. 315; State v. Brooks, 14 Wyo. 
393, 84 P. 488, 6 L.R.A.N.S. 750. 


[a] Serving until election of suc- 
cessor.—Where the governor appoint- 
ed a state treasurer in April, 1910, he 
holds until his successor is elected at 
the general election in 1912, under 
amendment to Const. art 4 § 21, pro- 
viding that a state treasurer elected 
in 1909 shall serve for three years 
and his successor shall be elected at 
the general election in 1912, and art 
4 § 8, providing that in case of a va- 
eancy in an elective office a person 
shall be chosen to such office on the 
next election day appropriate to said 


office. Etter v. McAfee, 229 Pa. 315, 
78 A. 275. 

15. Hill y. Slade, 91 Md. 640, 48 A. 
64. 


Appointment or crection of election 
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claim attorney,1® deputy auditor,1® and deputy sec- 
retary of internal affairs.?° 


[§ 207] (8) Agents and Employees. 
sence of constitutional prohibition,?! it is compe- 
tent for the legislature to stipulate the terms or 
periods of employment of state employees.?? 


One employed during the pleasure of a state board 
loses the right to his position when the board ceases 


In the ab- 


In accordance with 


officials see Elections § 70. 


16. Dust v. Oakman, 86 N.W. 151, 
126 Mich. 717, 86 AmSR 574. 


[a] Where office created by legis- 
lature, legislature may fix term. 
Dust v. Oakman, 86 N.W. 151, 126 
Mich. 717, 86 AmSR 574. 


17. See Officers § 382. 


18. Hord v. State, 79 N.E. 916, 167 
Ind. 622. 


[a] Tenure continues only during 
term of officer appointing him.—Hord 
v. State, 79 N.E. 916, 167 Ind. 622. 


19. Opinion of Justices, (Mass.) 
175 N.E. 644. 


[a] During term of auditor ap- 
pointing him.—(1) First deputy audi- 
tor holds office, unless removed for 
cause during term of auditor appoint- 
ing him and for further period of 
vacancy in office of auditor (Gen. L. ¢ 
11 § 2). Opinion of Justices, (Mass.) 
175 N.E. 644. (2) Inference is not 
permissible that deputy auditor holds 
office for life or during good behavior 
without any statute to that effect 
(Gen. L. ec 11 § 2). Opinion of Jus- 
tices, supra. 


20. In re Deputy Secretary, 29 Pa. 
Co. 219. 
[a] Office held at pleasure of sec- 


retary of internal affairs.—In re Dep- 
uty Secretary, 29 Pa.Co. 219. Le 


21. See constitutional provisions. 


22. City of Nashville v. Martin, 
156 Tenn. 443, 3 S.W.(2d) 164. 


23. State v. Public Lands, etc., 7 
Neb. 42. 
[a] Prison physician.—State v. 


Public Lands, etc., 7 Neb. 42. 
24. See Officers §§ 110-116. 


25. Ark.—State v. Clendenin, 24 
Ark, 78. 


Cal.—Peo. v. Tyrrell, 25 P. 684, 87 
Cal. 475; Peo. v. Stratton, 25 Cal. 382; 
Peo. v. Whitman, 10 Cal. 38. 


Conn.—State v. Bulkeley, 23 A. 186, 
61 Conn. 287, 14 L.R.A. 657. 


Fla.—State v. Murphy, 13 So. 705, 
82;| Fla. 138. 
Mo.—State v. Lusk, 18 Mo. 333. 


Mont.—State v. Page, 50 P. 719, 20 
Mont. 238. 

S. C.—Ex p. Smith, 8 S.C. 495; 
p. Norris, 8 S.C. 408. 

Va.—Ex p. Lawhorne, 18 Gratt. (59 
Va.) 85. 

W. Va.—Carr v. Wilson, 9 S.E. 31, 
32 W.Va. 419, 3 L.R.A. 64. 

Wyo.—Peo. v. Shawver, 222 P. 11, 
30 Wyo. 366. 

[a] Controller.—Peo. v. Whitman, 
10" Cal. 38. 


Ex 
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ute2® or constitution?’ ereating the office contains 
no express provision to such effect, although there 
Constitutional pro- 
vision that the duration of office shall not exceed 
the prescribed term has been held not to preclude 
an incumbent from holding over,?® although there 
is authority to the effect that, where the constitu- 
tion limits the term of office to a specified number 
of years, a statute providing for hold over is in- 


is authority to the contrary.?® 


valid.®° 


Resignation. 


{b] Governor.—(1) During hold 
over governor is governor de jure. 
State v. Bulkeley, 23 A. 186, 61 Conn. 
287, 14 L.R.A. 657. (2) If the govern- 
or elect fails to qualify, the old gov- 
ernor holds over, and the hold-over 
period is as much a part of his term 
as the period of years for which he 


was elected. Peo. v. Whitman, 10 
Cal. 38. 
[c] State engineer.—Where state 


engineer resigned and governor ap- 
pointed relator for the remainder of 
the term, relator was entitled to hold 
until the appointment and qualifica- 
tion of a successor for the new term 
unless lawfully removed, or until a 
vacancy occurred through some other 
event than the mere expiration of the 
term for which he had been appoint- 
ed, and an appointment for the new 
term: to terminate his right to oc- 
cupaney would require confirmation 
by the senate, under Const. art 8 § 
5 art 4 § 7, and art 6 subtit ‘‘Elec- 
tions” § 4. Peo. v. Shawver, 222 P. 
11, 30 Wyo. 366. 


{d] State librarian.—Peo. v. 
ton, 28 Cal. 44. 


Oul- 


26. Peo. vy. Oulton, supra. 
27. Thomas v. Owens, 4 Md. 189. 
28. State v. Bacon, 85 N.W. 225, 


14 S.D. 284. 


[a] Illustration.—Since Const. art 
14 § 2, creating the board of chari- 
ties, and L. (1890) ec 5 §§ 1, 3, pre- 
seribing the number and qualifica- 
tions of the members of the board, 
and fixing their term of office, contain 
no authority for holding over, the of- 
fice of each member becomes vacant 
at the expiration of his term unless 
his successor has been appointed. 
avis vy. Bacon, 85 N.W. 225, 14 S.D. 

84. 


29. Peo. v. Stratton, 28 Cal. 382; 
Carr v. Wilson, 9 S.E. 31, 32 W.Va. 
419, 3 L.R.A. 64. 


20. Commonwealth v. Sheatz, 77 A. 
547, 228 Pa. 301, 50 L.R.A.N.S. 374, 
21 AnnCas 54. 


[a] Rule applied.—(1) The state 
treasurer being a constitutional of- 
ficer whose term is limited to two 
years, such term cannot be extended 
by the legislature; and hence Act 
May 9, 1874 (P. L. p 126), providing 
that the term of office of the state 
treasurer shall commence on the first 
Monday of May following his elec- 
tion, and shall continue for two years, 
or until his successor shall be quali- 
fied, is unconstitutional, so far as it 
attempts to extend the term of the 
office beyond two years. Common- 
wealth v. Sheatz, 77 A. 547, 228 Pa. 
301, 50 L.R.A.N.S. 374, 21 AnnCas 54. 
(2) The death of the state treasurer 
elect before’ his qualification creates 


An officer who vacated his office by 
resignation does not continue to hold over until 
the appointment or election of his successor.*+ 


[§ 209] 10. Resignation, Abandonment, Forfei- 


STATES 


agent.?° 


[§§ 208-210 


ture, Suspension, or Removal—a. Resignation, For- 
feiture, and Abandonment. General rules*? control 
in the absence of constitutional or statutory provi- 
sion to the contrary with respect to the abandon- 
ment or forfeiture of office by, or the resignation 
of, state officers and agents, such as the commis- 
sioner of loans,®* secretary of state,?4 and state land 


[§ 210] b. Suspension. General rules*® except as 


modified by constitutional or statutory provisions 


a vacancy at the end of the incum- 
bent’s term on the first Monday of 
May, and the incumbent is not en- 
titled to hold over until the election 
and qualification of a successor, but 
the governor has a right to appoint 
and commission another person to fill 
the vacancy. Commonwealth  v. 
Sheatz, supra. 


31. State v. Page, 50-P. 719, 20 
Mont. 238. 

32. See Officers §§ 129-141. 

$3. Peo, v. Foot, 19 Johns: (CN. Y.) 
58. : 

[a] Resignation effective on ac- 


ceptance by proper authority, which 


was council of appointments. Peo. 
v. Foot, 19 Johns. (N.Y.) 58. 

34 Page v. Hardin, 8 B. Mon. 
(Ky.) 648 (abandonment or for- 


feiture not shown). 


85. State v. Page, 50 P. 719, 20 
Mont. 238. 
{a] Tendering resignation to gov- 


ernor.—Under statutes providing that 
resignations of officers commissioned 
by the governor should be tendered 
to him, that all other appointed offi- 
cers should tender resignations to the 
body or officer appointing them, and 
that, in all cases not otherwise pro- 
vided for, the resignation should be 
filed with the ‘secretary of states a 
state land agent appointed by the 
governor but never formally commis- 
sioned may properly tender his resig- 
nation to the governor, and need not 
tender it to the secretary of state. 
State v. Page, 50 P. 719, 20 Mont. 238. 


36. See Officers §§ 142-144. 


87. Henry vy. State, 95 So. 67, 130 
Miss, 855. See also In re Advisory 
Opinion to Governor, 68 So. 450, 69 
Fla. 508 (digested infra note [a] (2). 


[a] Generally.—(1) Under consti- 
tutional provisions authorizing the 
governor to suspend alleged default- 
ing state and county treasurers and 
tax collectors, the governor has pow- 
er to suspend only one state officer, 
namely, the state treasurer. Henry 
v. State, 95 So. 67, 180 Miss. 855. (2) 
Under constitutional provisions to 
the effect that officers not subject to 
impeachment may, for cause, be sus- 
pended by the governor, and that the 
ground of suspension shall be com- 
municated to the senate at its next 
session, and that suspension shall 
continue until the adjournment of the 
senate or the officers’ prior removal, 
the power of the governor to suspend 
an officer exists only between sessions 
of the senate. In re Advisory Opin- 
ion to Governor, 68 So. 450, 69 Fla. 
508 (where inquiry was made as to 
suspension of county officers, and 
opinion dealt with the governor’s 
power to suspend officers generally, 


control with respect to suspension of state officers,*7 
such as the auditor of the state,?® insurance com- 
missioner,?? regents of state agricultural colleg: 
secretary of. state,*? and treasurer of the state.+? 


e,*° 


state, county, or otherwise). 


38. Brown v. Duffus, 23 N.W. 396, 
66 Iowa 193. 


[a] Provision for impeachment 
held not. to preclude suspension.— 
Where the constitution provided for 
removal of officers by impeachment 
only, such constitutional provision 
did not invalidate legislative provi- 
sion for suspension by the state audi- 
tor by the governor. Brown vy. Duf- 
fus, 23 N.W. 396,66 Iowa 193. Com- 
pare infra note 42 [a]. 


39. Henry v. State, 95 So. 67, 130 
Miss. 855. 


[a] State insurance commissioner 
is not “tax collector’ within the 
meaning of constitutional provisions 
granting the governor power to sus- 
pend tax collectors. Henry v. State, 
95 So. 67, 130 Miss. 855. 


40. Yoe v. Hoffman, 59 P, 351, 61 
Kan. 265. ‘ 
[a]. Governor denied power to sus- 


pend before passing on credit and re- 
liability of charges against regents.— 
ese vo Hoffmany.59 2.0354, .61) Kan: 


41. State v. Herron, 24 La. Ann, 
594; State v. Herron, 24 La. Ann. 432. 


[a] Resumption of duties follow- 
ing suspension.—Where the circum- 
stances of the case are such that the 
governor’s suspension of the secre- 
tary of state, if valid, can be effective 
only until the legislature has had an 
opportunity to impeach, adjournment 
of the legislature without impeach- 
ment entitled the suspended secretary 
to resume the functions of his office. 
State v. Herron, 24 La. Ann. 594, 


42. Henry v. State, 95 So. 67, 130 
Miss. 855; State ex inf. Shartel v. 
Brunk, (Mo.) 34 S.W.(2d) 94. 


[a] Provision for impeachment 
held to preclude suspension.—(1) 
Where the constitution provides for 
removal of a state officer by impeach- 
ment, such method of removal is so 
far exclusive as to invalidate a legis- 
lative provision for suspension of the 
state treasurer by the governor, pend- 
ing removal by quo warranto pro- 
ceedings, the suspension provision of 
the statute being either inseparably 
connected with the void removal pro- 
vision, or else being in effect suspen- 
sion for an indefinite period invalid as 
tantamount to remoyal (State ex inf. 
Shartel v. Brunk, (Mo.) 34 S.W.(2da) 
94, Compare supra note 38 [a]), (2) 
and he cannot postpone to a future 
date the effectiveness of an order of 
suspension (In re Advisory Opinion 
to Governor, 68 So. 450, 69 Fla. 508); 
(3) and in so far as the suspension 
itself is concerned, no action by the 
senate is contemplated by the consti- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 211] c. Removal—(1) Power To Remove in 
General. General rules** control, in the absence of 
contrary provision, with respect to the power or 
authority to remove state officers,4* such as an arid 
land commissioner,*® bank examiner,*® chairman of 
state highway commission,*’ civil service commis- 
sioner,*® commissioner of insurance,*’ “commissioner 
of insurance and revenues,®® commissioners to con- 
tract for erection of an asylum,®° members of state 


tution (In re Advisory Opinion, su- 
pra). 


43. See Officers §§ 146, 145. 


44. See In re Advisory Opinion to 
Governor, 68 So. 450, 69 Fla. 508 
(where inquiry concerned county of- 
ficers, and opinion dealt with state 
and county officers generally, and the 
court held that, under constitutional 
provisions authorizing the governor 
to remove an officer “by and with the 
consent of the senate,” the governor 
lacks power permanently to remove 
an Officer without the consent and 
concurrence of the senate). 


45. State v. Cheetham, 53 P. 349, 
19 Wash. 330. 


[a] Where constitution left mat- 
ter of removal entirely to legislature, 
such body could vest power of remov- 
al of subordinate state officers, such 
as arid land commissioner, in the 
governor without any right of appeal. 
aca v. Cheetham, 53 P. 349, 19 Wash. 
330. 


46. State v. Rhame, 75 S.E. 881, 92 
S.C. 455, AnnCasi914B 519. 


47. Holder v. Anderson, 128 S.E. 
181, 160 Ga. 438. 
[a] Governor had no inherent 


power to remove chairman of state 
highway commission, and power of 


removal would not be implied from | 


power of appointment where chair- 
man was held for fixed term and not 
at the will of the governor. Holder 
v. Anderson, 128 S.E. 181, 160 Ga. 433. 


48. Roberts v. Peo., 235 P. 1069, 
77 Colo. 281. 


[a] Power of removal under par- 
constitutional provisions.— 
(1) Under constitutional provisions 
to the effect that the governor shall 
nominate and, with the consent of the 
senate, appoint all officers whose of- 
fices are established by the constitu- 
tion, or which may be created by law 
witheut other provision for their se- 
lection, and “may remove any such 
officer,” ‘such officer” refers only to 
those appointed by the governor with 
the consent of the senate (see con- 
stitutional provisions), (2) and a civil 
service commissioner appointed by 
the governor alone under a constitu- 
tional amendment is not removable by 
him (Roberts v. Peo., 235 P. 1069, 77 
Colo, 281). 


49. State v. Kipp, 10 S.D. 495, 74 
N.W. 440; Ekern v. McGovern, 154 
Wis. 157, 142 N.W. 595, 46 L.R.A.N.S. 
796. 


{a] Governor can remove at will 
under statute providing that commis- 
sioner ‘‘shall hold his office for a term 
of two years, unless sooner removed 
by him,” the governor, State v. Kipp, 
10 S. D. 495, 74 N.W. 440. 


{[b] Forcible installment of suc- 
cessor.—The governor’s power to re- 
move from office the commissioner of 
insurance does not include as an in- 
cident thereto the power for 7ibly to 
install a successor. Ekern v. McGov- 
ern, 142 N.W. 595, 154 Wis. 157, 46 
L.R.A.N.S. 796. 


50. Beasley v. Parnell, 9 S.W.(2d) 
10, 177 Ark. 912. 


STATES 


missioner,>® 


[a] Statute construed as granting 
governor power of removal.—Where 
the statute creating the office of com- 
missioner of insurance and revenues 
provides that such commissioner 
“shall hold office for a term of years, 
or until his successor shall be ap- 
pointed by the Governor,” the gover- 
nor has power to remove the commis- 
Sioner before expiration of his four- 
year term. Beasley v. Parnell, 9 S. 
W.(2d) 10, 177 Ark. 912. 


[b] Consent of senate.—Commis- 
sioner appointed by governor with the 
consent of the senate may be removed 
by the governor without the senate’s 
joint action (Acts [1925] p 260, as 
amended by Acts [1927] pp 2138, 340). 
Beasley v. Parnell; 9 S.W.(2d) 10, 177 
Ark. 912. 


50%. Peo. v. Comptroller, 20 Wend. 
(N.Y) 595. 


[a] Removable at pleasure of. ap- 
pointing authority, where no fixed 
term of office. Peo. v. Comptroller, 20 
Wend. (N.Y.) 595. 


51. Benson v. People, 50 P. 212, 10 
Colo.App. 175. 


52. Votteler v. Fields, 23 S.W.(2d) 
588, 232 Ky. 322. 


[a] In absence of express grant or 
clear implication of power to remove 
members of the state pharmacy board 
appointed by him, the governor lacks 
power to remove them, and the power 
of removal will not be implied from 
statutes granting the power of ap- 
pointment and providing that the of- 
ficer shall hold for a term of five years 
and “until his successor is appointed 
and qualified, unless removed for 
cause,” the governor lacking power to 
remove ‘for cause or otherwise.” 
Votteler v. Fields, 23 S.W.(2d) 588, 
589, 590, 232 Ky. 322. 


53. Nicholson v. Thompson, 5 Rob. 
(La.) 367. 


[a] Governor and senate lack pow- 
er of removal as incidental to the 
power of appointment. Nicholson v. 
Thompson, 5 Rob. (La.) 367. 


54 State v. Bacon, 6 Neb. 286. 


[a] Board of public lands and 
buildings had neither constitutional 
nor statutory power to remove prin- 
cipal, and a statute granting such 
board power to hear charges against 
officers of state institutions and re- 
port their conclusions to the governor 
did not constitute an implied grant of 
power to remove. State v. Bacon, 6 
Neb. 286. 


55. Bryan v. Patrick, 33 S.H. 151, 
124 N.C. 651. 


[a] Arbitrary removal by legisla- 
ture not permissible.—An officer ap- 
pointed under statute to represent the 
state on-a railroad board cannot be 
arbitrarily removed by the legislature 
through enactment of another statute 
repealing the first and providing for 
election of officers to such board, the 
appointed officer being entitled to 
finish his regular term. Bryan v. Pat- 
rick, 33 S.E. 151, 124 N.C. 651. 


56. Field v. People, 3 Ill. 79; Atty.- 


} Gen. v. Jochim, 58 N.W. 611, 99 Mich. 


[59 C.J.] 187. 


board of agriculture,5! pharmacy board members,*? 
port master and wardens,°® principal of state insti- 
tution for the blind,®* representative of state on 
railroad board,®® secretary of state,°® state engi- 
neer,’’ state police officer,®® state text book com- 
superintendent of water division,°° 
trustees of state agricultural college and experi- 
mental station,®! trustees of state charitable insti- 
tutions,®? and the warden of a state penitentiary.®* 


358, 41 AmSR 606, 23 L.R.A. 699. 


[a] General provision vesting 
executive power of state in governor 
does not, by constitutional implica- 
tion, grant him the right to remove 
the secretary of state in his discre- 
tion. Field v. Peo., 3 Ill. 79. 


57. People v. Shawver, 222 P. 11, 
30 Wyo. 366. 


[a] Power of removal under par- 
ticular constitutional and statutory 
provisions.— Under constitutional pro- 
visions to the effect that ‘the governor. 
and other state and judicial officers 
except justices of the peace shall be 
liable to impeachment” for cause, and 
that “‘all officers not liable to impeach- 
ment” shall be subject to removal for 
cause “in such manner as may be pro- 
vided by law,’’ and statutes providing 
for removal by the governor of any 
officer of the state holding his office by 
virtue of the governor’s appointment, 
a State engineer appointed by the gov- 
ernor is within the latter’s power of 
removal. Peo. v. Shawver, 222 P. 11, 
30 Wyo. 366. 


58. Manyon v. Schwarzkopf, 126 A. 
168, 100 N.J.Law 22. 


[a] Power of superintendent to 
discharge.—Under a statute providing 
that all of the officers and troupers of 
the state police enumerated shall be 
appointed or reappointed by the super- 
intendent of the state police, and shall 
be removable by him on charges pre- 
ferred and after.a hearing, such super- 
intendent has power to remove a cor- 
poral for sufficient cause, on charges, 
and after notice, and a _ hearing. 
Manyon v. Schwarzkopf, 126 A. 168, 
100 N.J.Law 22. 


59. McChesney v. Sampson, 23 S. 
W.(2d) 584, 232 Ky. 395. 


[a] Governor lacked power to re- 
move unconfirmed appointee, where 
statute granted him power to remove 
for cause an appointee confirmed by 
the senate, but conferred no such pow- 
er with respect to an unconfirmed ap- 
pointee, and the power of removal 
would not be implied from the power 
of appointment where the appoint- 
ment was for a definite term. Mc- 
Chesney v. Sampson, 23 S.W.(2d) 584, 
232 Ky. 395. 


60. State v. Grant, 81 P. 795, 82 P. 
2, 14 Wyo. 41, 116 AmSR 982, 1 
L.R.A.N.S. 588. 


61. State v. Miller, 57 N.W. 198, 
3.N.D. 433. 


62. Bruce v. Matlock, 111 S.W. 990, 
86 Ark. 555. 


[a] Where holding office for fixed 
term, power to remove will not be im- 
plied from governor’s power to ap- 
point: Bruce v. Matlock, 111 S.W. 
990, 86 Ark 555. 


63. Lynch vy. Chase, 40 P. 666, 55 
Kan. 367. , 
[a] Incompetent or unfaithful 


warden.—In the absence of a constitu- 
tional restriction, the legislature may 
authorize the executive to remove in- 
competent or unfaithful officers, in- 
cluding the warden of a state peni- 
tentiary. Lynch v. Chase, 40 P. 666,. 
55 Kan. 367. 
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Deputies or assistants. 


Agents and employees. A state in employing an 
agent has the same power to revoke the appoint- 
ment as an individual,®® and the repeal of the stat- 
ute authorizing the agent’s appointment operates as 
State agents and employees, not 


protected by contract or positive provision of law,°* 
[Be 


a revocation.®® 


are subject to arbitrary remova 


64. Hager v. Lucas, 86 S.W. 552, 
120 Ky. 307. 
[a] Tlustration.—St. (1903) § 4258 


authorizes the auditor of public ac- 
counts to appoint revenue agents, 
whose term of office shall be four 
years. Section 4259 requires revenue 
agents to take the oath required of 
other officers, and to execute a bond 
to the commonwealth. The duties of 
such agents are prescribed by law, 
and in many matters they may act in- 
dependently of the auditor, as in as- 
sessing omitted property under § 
4241. It was held that a revenue 
agent, although an appointee of the 
auditor, is an officer of the common- 
wealth, holding for a fixed term, and 
is not subject to removal by the 
auditor under § 140 of the statutes, 
authorizing the auditor to remove the 
“auditor’s clerk.” Hager v. Lucas, 86 
S.W. 552, 120 Ky. 307. 


65. State v. Walker, 88 Mo. 279 [aff 
12H aUee Seecoo mo Mo. Cb. 929,700 hs,, fad. 
769). 


66. State v. Walker, supra. 
67. As affected by: 


Civil service laws see passim infra § 
214, 


Veterans preference acts see passim 
infra $215. 


68. State Civil Service Commn. v. 
Cummings, 265 P. 687, 88 Colo. 379; 
Simons v. Scott, 222 S.W. 1075, 188 
Ky. 535; Heinemann v. State, 189 
N.Y.S. 554, 198 App.Div. 63: [aff 186 
N.Y.S. 230, 114 Mise. 265]; Willard 
v. Pilcher, 155 N.Y.S. 913, 92 Misc. 30; 
Peo. v. Treman, 137 N.Y.S. 64. 


{a] “Executive secretary” to state 
architect was held removable at pleas- 
ure of the architect, although he was 
an exempt fireman, where he was ap- 
pointed after the taking effect of L. 
(1914) ec 111, providing for removal 
at pleasure of architect. Willard v. 
Pilcher, 155 N.Y.S. 918, 92 Misc. 30. 


[b] Bevenue agents.—Under lL. 
(1918) e 55, providing merely that the 
tax commission, a continuing body, 
shall appoint, direct, control, and 
Supervise revenue agents, and saying 
nothing as to term, it may remove 
them without cause or hearing. 
eres v. Scott, 222 S.W. 1075, 188 Ky. 
Door 


[ce] Special agent.—(1) Under 
Liquor Tax L. § 7, as amended by L. 
(1918) c 569 § 1, authorizing the ex- 
cise commissioner to hire and dis- 
charge special agents at will, except 
those protected by Civ. Serv. L. § 22, 
a special agent not protected by the 
Civil Service Law was subject to dis- 
charge at the will of the commission- 
‘er, under Const. art 10 § 8, providing 
that, when the duration of any office is 
not provided by the constitution, it 
may be declared by law, and if not so 
declared the office shall be held during 
the pleasure of the appointing au- 
thority. Heinemann vy. State, 189 
N.Y.S. 554, 198 App.Div. 63 [aff 186 


Statutes authorizing an 
officer to remove his clerks at will do not empower 
him to remove subordinate officers without cause 
before expiration of their statutory term 


STATES 


g 64 


[§ 212] (2) 


The power to 


N.Y.S. 230, 114 Mise. 265]. (2). No 
definite prescribed form of words was 
needed in a notice from the excise 
commissioner terminating the serv- 
ices of a special agent, and a notice 
stating that no appropriation had 
been made for his salary after a speci- 
fied date was sufficient, where he un- 
derstood it as terminating his services 
and immediately obtained other em- 


ployment. Heinemann Vv. State, 
supra. 
[d] f®emporary assistant commis- 


sioner of securities removable at any 
time by secretary of state with ap- 
proval of commission. State Civil 
Service Commn. v. Cummings, 265 P. 
687, 83 Colo. 379. 


69. Carr vy. State, 12 N.E. 107, 111 
Ind. 101. 
[a]. Glerk in bureau of vital and 


sanitary statistics not subject to dis- 
charge by secretary of state, although 
appointed by him, where such clerk 
did not serve as a subordinate of the 
secretary. Carr v. State, 12 N.E. 107, 
111 Ind. 101. 


69144. Shipman vy. State, 42 Wis. 
sap Ue 


[a] Building commissioners vest- 
ed with the statutory right to dis- 
charge a superintendent of buildings 
cannot by contract waive their right 
to discharge him. Shipman y. State, 
42 Wis. 377. 


70. See Officers §§ 147-159. 


71. Saint v. Irion, 116 So. 549, 165 
La. 1035. 


[a] Constitutional grounds exclu- 
sive-—Where constitutional provi- 
sions authorize removal of state of- 
ficers for prescribed causes, the courts 
are powerless to remove an officer, 
such as the conservation commission- 
er, for a cause not prescribed by the 


constitution. Saint v. Irion, 116 So, 
549, 165 La. 1035. 
[b] Gross misconduct.—(1) Un- 


der constitutional provisions authoriz- 
ing removal of state officers for ‘gross 
misconduct,’ such term means official 
misconduct or habitual vice, and a 
charge of “gross misconduct” against 
the conservation commissioner can- 
not be sustained by proof of violation 
of the prohibition laws, nor by use of 


official boats for private tugs. Saint 
v. Irion, 116 So. 549, 165 La. 1035. 
(2) Where the constitution places 


on the legislature the sole duty and 
responsibility as to the enactment of 
laws, the attitude or actions of an 
executive officer with respect to pro- 
posed laws cannot be made a ground 
of removal, and the commissioner of 
conservation was not subject to 
eriticism for opposing carbon black 
legislation. Saint v. Irion, supra, 


[c] Habitual drunkenness.—Under 
constitutional provision authorizing 
removal of state officers for “habitual 
drunkenness,” ordinary drinking short 
of intoxication furnishes no ground 
for removal of a conservation commis- 


[§§ 211-212 


discharge an employee will not be implied from 
the power to appoint, where such employee is not 
a subordinate of the appointing office 
tory right of state officers to discharge employees 
has been held not subject to waiver.°°”% 


Grounds for Removal. 
rules?® control except as constitutions or statutes 
may otherwise provide with respect to grounds for 
removal of state officers, such as a conservation com- 
missioner,’! secretary of state,’? state engineer,** 


y.69 


A statu- 


General 


sioner, and the charge of “habitual 
drunkenness” clearly cannot be sus- 
tained by proof of the mere posses- 
sion or transportation of intoxicating 
liquor for beverage purposes. Saint 
v. Irion, 116 So. 549, 165. La. 1035. 


[d] High crimes and misdemean- 
ors.—Under constitutional provisions 
authorizing removal of state officers 
for “high crimes and misdemeanors 
in office,” a commissioner of conserva- ’ 
tion is not removable for any high 
crime or misdemeanor where the same 
is committed in his private, rather 
than his official, capacity, and vio- 
lation of the state prohibition law 
in re possession and transportation of 
intoxicating liquor on a private hunt- 
ing trip is not ground for removal 
from office. Saint v. Irion, 116 So. 
549, 165 La. 1035. 


[e] Incompetency.—Entering into 
an alleged illegal contract is not 
ground for removal of a conservation 
commissioner where he acted on the 
advice of the attorney-general. Saint 
v. Irion, 116 So. 549, 165 La. 1035. 


72. Atty.-Gen. v. Jochim, 58 N.W. 
611, 99 Mich. 358, 41 AmSR 606, 23 
L.R.A. 699. 


[a] Gross neglect of duty (1) is 
ground for removal by the governor, 
even though not ground for impeach- 
ment by the legislature (Atty.-Gen. v. 
Jochim, 58 N.W. 611, 99 Mich. 358, 41 
AmSR 606, 23 L.R.A. 699), (2) and 
may be shown by dereliction in failing 
to canvass election returns as ex of- 
ficio member of board of state convas- 
sers, his duttes as such board member 
constituting part of his official duties 
as secretary of state (Atty.-Gen. v. 
Jochim, supra). 


73. People v. Shawver, 222 P. 11, 
30 Wyo. 366. 


[a] Where constitution prescribes 
grounds for removal of a state en- 
gineer whose office is created by the 
constitution, the legislature lacks 
power to add to the grounds for re- 
moval specified in the constitution. 
Peo. v. Shawver, 222 P. 11, 30 Wyo. 


366. 
[b] Misconduct or malfeasance in 
office.—(1) Reasons assigned by gov- 


ernor for removal of state engineer 
under Comp. St. (1920) § 318, must be 
such as to constitute misconduct or 
malfeasance in office, which are the 
only grounds specified in the consti- 
tution. People v. Shawver, 222 P. “fe 
30 Wyo. 366. (2) Misconduct or mal- 
feasance in office, warranting the re- 
moval of a state officer under Comp. 
St. (1920) § 318, means official miscon- 
duct or misfeasance, rather than per- 
sonal misbehavior alone not in any 
way affecting the incumbent’s fitness 
or capacity to perform the duties of 
the office, as the power of removal 
cannot be exercised whimsically or 
arbitrarily. People Vii Shawver, 
supra. (3) That the state engineer 
caused or allowed his commission as 
state engineer, issued to him in 1921 
by the governor’s predecessor to be 


For later cases, developments and changes in the law see Annotations, same title and section number, 


$§ 212-214] 


state police officer,74 superintendent of public in- 
struction,*® and treasurer of the state.7¢ . 


[§ 213] (3) Necessity of Notice and Hearing. 
General rules as to necessity of notice and hearing 
before removal*’ control, in the absence of contrary 
provision, with respect to state officers, such as an 
arid land commissioner,’® auditor of the state,’® 
capitol commissioner,®® chief grain inspector,*! coal 
mine inspector,*? commissioner of university and 
school lands,** district police officer,S+ insurance 


STATES 


commissioner,*® secretary of state,** superintendent 


presented to the senate for confirma- 
tion without consulting the governor, 
and without the latter’s knowledge, 
was not misconduct or malfeasance in 
office warranting removal, under 
Comp. St. (1920) § 318. People v. 
Shawver, supra. 


74 # Manyon v. Schwarzkopf, 126 A. 


168, 100 N.J.Law 22. 


[a] Insolence to superior, and dis- 
obedience.—Insulting and _ insolent 
language, addressed by a corporal of 
state police to his superior officer and 
troop commander while on duty, im- 
mediately followed by refusal to obey 
a lawful order given him by such of- 
ficer, constitute sufficient cause for 
removal from _ office. Manyon_  v. 
Samet Aonh. 126 A. 168, 100 N.J.Law 


75. People v. Coffey, 213 N.W. 460, 
237 Mich. 591, 52 A.L.R. 1. 


[a] Removable on constitutional 
ground of malfeasance in office and 
rule that constitutional grounds for 
removal of state officers are exclusive 
held not to apply under facts. Peo. 
v. Coffey, 213 N.W. 460, 237 Mich. 591, 
§2 A.L.R. 1. 


76. State v. Brunk, (Mo.) 34 S.W. 
(2d) 94. 


[a] Constitutional grounds for re- 
moval held exclusive.—State  v. 
Brunk, (Mo.) 34 S.W.(2d) 94. 


77. See Officers § 160. 


78. State v. Cheetham, 53 P. 349, 19 
Wash. 330. 


[a] Governor could remove com- 
missioner without notice, under stat- 
ute, where satisfied of official miscon- 
duct, intent of legislature being to 
provide for summary removal of sub- 
ordinate state officers. State v. Cheet- 
ham, 53 P. 349, 19 Wash. 330. 


79. Sweeney v. Coulter, 58 S.W. 
784, 109 Ky. 295, 22 KyL 885 (due no- 
tice shown). 


80. State v. Burke, 36 P. 281, 8 
Wash. 412. 
[a] Bemovable by governor for of- 


ficial misconduct without previous no- 
tice or hearing, filing order of removal 
and statement of reason therefor with 
the secretary of state, who mails copy 
to the commissioner, being sufficient 
under statute. State v. Burke, 36 P. 
281, 8 Wash. 412. 

81. State v. Knott, 105 S.W. 1040, 
207 Mo. 167. 

[a] Board’s order of removal made 
without notice was void.—State v. 
Knott, 105 S.W. 1040, 207 Mo. 167. 

82. People v. Denman, 65 P. 455, 16 
Colo.App. 337. 

[a] Where removable only for 
cause, inspector is entitled to a hear- 
ing and must be afforded opportunity 
to make his defense. Peo. v. Denman, 
65 P. 455, 16 Colo.App. 337. 

83. State v. Prater, 189 N.W. 334, 
48 N.D. 1240. 

[a] Subject to arbitrary removal 


without notice and hearing.—Under 
Comp. L. (1913) §§ 285, 296, providing 
for the appointment by the board of 
university and school lands for a two- 
year term commissioner of the uni- 
versity and school lands to be at all 
times subject to the immediate con- 
trol of the board, the board has an 
arbitrary right to remove a commis- 
Sloner prior to the expiration of the 
two-year term without notice and a 
hearing, in view of the legislative 
history of the statutes. State v. Pra- 
ter, 189 N.W. 334, 48 N.D. 1240. 


84. McCarthy v. Com., 90 N.E. 879, 
204 Mass. 482. 


[a] Notice held reasonable.—Rev. 
L. c 108 § 1, as amended by St. (1904) 
ce 318, c 314, § 2, as amended by St. 
(1905) ¢ 243, and St. (1906) c 210, as 
amended by St. (1907) ec 272, provide 
for the appointment of district police 
by the governor to hold office during 
good behavior, the Governor being 
authorized to remove for cause speci- 
fied in writing on notifying the officer 
of the proposed action. The statute 
further declares that the officer, on 
request in writing, shall be given a 
public hearing, and be allowed to an- 
swer the charges preferred, either per- 
sonally or by counsel. It was held 
that, since no length of notice is pre- 
scribed, the officer is entitled to a rea- 
sonable time, and that, where forty- 
eight hours had elapsed between no- 
tice and removal, during which the 
officer, instead of interviewing the 
governor, attended to routine business 
and conferred with a friend who had 
recommended him for appointment, 
and made no application for a public 
hearing, it cannot be said that the no- 
tice was not reasonable. McCarthy v. 
Commonwealth, 90 N.E. 879, 204 Mass. 
482. 


Removal or suspension of district 
attorneys see District and Prosecuting 
Attorneys §§ 22-27. t 


85. Townsend v. Kurtz, 34 A. 1123, 
83 Md. 331. 


[a] Where removable at pleasure 
of governor, treasurer, and comptrol- 
ler, the insurance commissioner is not 
entitled to prior notice. Townsend v. 
Kurtz, 34 A. 1123, 83 Md. 331. , 


86. Page v. Hardin, 8 B. Mon. 
(Ky.) 648; Atty.-Gen. v. Jochim, 58 
N.W. 611, 99 Mich. 358, 41 AmSR 606, 
Zou, Ae O99. 


[a] Entitled to notice of charge 
and opportunity to be heard in own 
defense.—Atty.-Gen. v. Jochim, 58 
N.W. 611, 99 Mich. 358, 41 AmSR 606, 
23 L.R.A. 699. 


87. “State v. Grant, 81 P. 795, 82 P. 
2, 14 Wyo. 41, 116 AmSR 982, 1 
L.R.A.N.S. 588. 


88. State v. Hewitt, 52 N.W. 875, 
3 S.D. 187, 44 AmSR 788, 16 L.R.A. 
413. 

[a] Entitled to notice before re- 
moval for cause.—State v. Hewitt, 52 
N.W. 875, 3 S.D. 187, 44 AmSR 788, 16 
L.R.A. 413. 
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of water division,®’ and trustees of state agricul- 
tural colleges,** charitable’ institutions,®® or insti- 
tutions for the deaf, dumb, and blind.®° 


[§ 214] (4) Civil Service Laws. 
under e¢ivil service laws®! control, except as they 
may otherwise provide, with respect to state officers, 
agents, and employees,®? such as assistant commis- 
sioner of securities under the secretary of state,°? 
clerk in excise department,®* deputy claims agent 
in department of public works,®® examiner of mu- 


General rules 


89. Lease v. Freeborn, 35 P. 817, 52 
Kan. 750. 
[a] May not be arbitrarily nor 


capriciously removed by governor 
without notice and a hearing. Lease 
v. Freeborn, 35 P. 817, 52 Kan. 750. 


90. Dullan v. Willson, 19 N.W. 112, 
53 Mich. 392, 51 AmR 128. 


[a] Reasonable notice of time and 
place of hearing must be given trus- 
tee. Dullan v. Willson, 19 N.W. 112, 
53 Mich, 392, 51 AmR 128. 


91. See Officers §§ 161-163. 


92. Garvin v. Chambers, 232 P. 696, 
195 Cale 212. 


[a] Generally.—‘“‘Even though it 
be conceded that a right to public of- 
fice is not a vested property right, 
nevertheless state . employees 
holding office under civil service 
rules and regulations are entitled as 
a matter of right to have such rules 
and regulations relative to their re- 
moval from office fairly invoked and 
applied.” Garvin v. Chambers, 232 P. 
696, 701, 195 Cal. 212. 


93. State Civil Service Commn. y. 
Cummings, 265 P. 687, 88 Colo. 379. 


[a] Where provisional employee 
who had not passed examination 
bringing him within classified civil 
service, the assistant commissioner 
was not entitled to the protection of 
civil service laws, and neither notice 
nor hearing was a condition precedent 
to his removal, under Civ. Serv. 
Commn. Rules, rule 11 cl 7. State 
Civil Service Commn. y. Cummings, 
265 P. 687, 83 Colo. 379. 


94. People ex rel. Kahn v. Farley, 
148 N.Y.S. 412, 163 App.Div. 100. 


{a] Charge of misconduct not 
proved.—Clerk in excise department, 
who was an honorably discharged sol- 
dier entitled to protection of civil 
service laws, and who protested to the 
deputy commissioner against approv- 
ing a liquor tax application because 
contrary to law, and, on being told to 
do as directed or get out, left the of- 
fice and reported the facts to the state 
commissioner, meanwhile expressly 
holding himself in readiness for or- 
ders, was held not removable for dis- 
respectful behavior or absence with- 
out leave, and on certiorari his re- 
moval by the commissioner was an- 
nulled and the relator was reinstated 
as of the date of removal. People ex 
rel. Kahn vy. Farley, 148 N.Y.S. 412, 
163 App.Div. 100, 164 App.Div. 920 
[aff 108 N.H. 1104, 214 N.Y. 607]. 


95. Clark v. Greene, 205 N.Y.S. 313,. 
209 App.Div. 668. 


[a] Denied preference as exempt 
fireman.—Public Works L. (L. [1923] ¢ 
867) § 9, authorizing superintendent of 
public works to remove subordinates 
reiterating language of Const. art 5 § 
8, being special statute, takes preced- 
ence over Civ. Serv. L. § 22-a, requir- 
ing removals to be in inverse order 
of appointment, and an exempt fire- 
man was not entitled to preference 
under Const. art 5 § 9. Clark v. 


140 [59 C.J.] 


nicipal accounts in office of state comptroller,®* fae- 
tory inspector,®’ general’ employee in state comp- 
troller’s office,?® general maintenance engineer,*® 
member of the board of corrections,/ reservoir ten- 
der,” and special medical examiner for industrial 


commission. 


[§ 215] (5) Preference of Discharged Sailors, 
Soldiers, and Marines. General rules as to. prefer- 
ence of discharged sailors, soldiers, and marines* 
control, except as the statute may otherwise provide, 
with respect to state officers, agents, and employees,® 
such as a bridge tender,® or canal lock tender.? 


STATES 


[§§ 214-216 


eral. General rules® except insofar as contrary pro- 
vision may haye been made control with respect to 
the mode or method of removal of state officers, 
such as the state treasurer.® 


Address of legislature. 


Constitutional provisions 


authorizing removal “of officers-by an address of 


[§ 216] (6) Mode and Proceedings—(a) In Gen- 


rere 205 N.Y.S. 318, 209 App.Div. 


96. People ex rel. Goldschmidt v. 
Travis, 152 N.Y.S. 1058, 167 App.Div. 
475 ‘faft 114 N.B. 1078, 219 N.Y. 589]. 


[a] Discharge not based on politi- 
cal affiliations.—Where an examiner 
of municipal accounts in the office of 
the comptroller, while on leave of 
absence without pay and engaged in 
the work of the bureau of efficiency 
and economy, gave the newspapers a 
copy of a portion of a report made'by 
him to the state comptroller, which 
portion had been eliminated from the 
report after it had reached the comp- 
troller’s office, if the comptroller be- 
lieved that such activities of a sub- 
ordinate investigator were not calcu- 
lated to promote the orderly adminis- 
tration of the law, his discharge of 
such employee after giving him an 
opportunity to explain was not a vio- 
lation of Civ. Serv. L. (Cons. L. e 7) 
§ 25, providing that no recommenda- 
tion or question under the authority 
of that law shall relate to political 
opinions or affiliations of any person, 
that no appointment or selection to, or 
removal from, ‘office or employment 
shall be affected or influenced by such 
opinions or affiliations, that no per- 
son in the civil service is under any 
obligation to contribute to any politi- 
cal fund or to render any political 
service, and no person shall be re- 
moved for refusing so to do, although 
the matter given to the press related 
to alleged irregularities in the munici- 
pal affairs of a city, as the section in 
question does not prevent the re- 
moval of any person whose conduct: 
has some possible relation to the 
political administration, but only pre- 
vents a removal because of the politi- 
cal affiliations of the person removed. 
People ex rel. Goldschmidt v. Travis, 
152 N.Y.S. 1058, 167 App.Div. 475 [a 
114 N.E. 1078, 219 N.Y. 589]. ; 


97. Méehan v. Sayer, 193 N.Y.S. 
co 200 App.Div. 674 [aff 191 N.Y.S. 


[a] Discharge for reasons of econ- 
omy.—Civ. Serv. L. § 22-a, providing 
that the suspension of certain em- 
ployees whose positions have been 
abolished are to be made in the in- 
verse order of their appointment, was 
held not excepted in L. (1921) ec 50 § 
18, as amended by L. (1921) ec 642 § 1, 
giving the industrial commissioner of 
the department of labor power to 
abolish or consolidate positions, or in 
the general power given thereby, and 
such officer could abolish the position 
of factory inspector held by a certain 
person, and suspend the incumbent 
thereof without pay, for reasons of 
economy, although factory inspectors 
appointed subsequent to the incum- 
bent were retained. Meehan vy. Sayer, 
198 N.Y.S. 609, 200 App.Div. 674 [aff 
191 N.Y.S. 424]. 


98. Inre Petry, 102 A. 452, 91 NJ. 
Law 51. 


[a] Evidence justifying discharge. 
—On petition to show cause why re- 
moval of employee in state comptrol- 
ler’s office should not be set aside 
pursuant to P. L. (1915) p 209, evi- 
dence was held to show that comp- 
troller removed employee for just 
cause, among other matters, habitual 
disregard of hours of employment 
that is, tardiness, in good faith and 
not for political reasons. In re Petry, 
102 A. 452, 91 N.J.Law 51. 


99. Winslow v. Bull, 275 P. 974, 97 
Cal.App. 516. ‘ 


[a] Unsubstantial and colorable 
changes in character of duties of a 
civil service position, such as that of 
general maintenance engineer, do not 
authorize the removal of an incum- 
bent. Winslow vy. Bull, 275 P. 974, 97 
Cal.App. 516. 


1. State Civil Service Commn. v. 
Hoag, (Colo.) 293 P. 338. 


[a] Removal for cause.—(1) Un- 
der constitutional provisions to the 
effect that persons in the classified 
service hold their positions during ef- 
ficient service, but may be removed on 
written charges for failure to com- 
ply with standards of service, or for 
the good of the service (see constitu- 
tional provisions), (2). the civil serv- 
ice commissioner may remove a state 
officer falling within the classified 
service, such as a member of the board 
of corrections, on due compliance with 
the constitutional provisions (State 
Civil Service Commn. v. Hoag, (Colo.) 
293 P. 338). : 


[b] Finality of commission’s de- 
cision.—(1) Where the civil service 
commission acts within the limits of 
its discretionary powers in removing a 
board of corrections member for 
cause, its decision is final and not re- 
viewable by the courts (State Civil 
Service Commn. v. Hoag, (Colo.) 293 
P. 338); (2) but where complaint is 
made that the evidence was insuffi- 
cient to support the charges brought 
before the commission, the courts may 


review its proceedings (State Civil 
Service Commn., v. Hoag, supra). 

2. Edkins v. Wotherspoon, 158 
N.Y.S. 710, 173 App.Div. 330. 

[a] Veteran fireman.—Under Civ. 


Serv. L. § 22, providing that, if a posi- 
tion held by a veteran fireman is abol- 
ished, he shall be transferred to an- 
other position, the superintendent of 
public works is not required in such 
event to discharge other persons in 
order to make a place for such fireman 
following his discharge from position 
of reservoir tender. Edkins v. Woth- 
eat 158 N.Y.S.° 710, 178 App Div. 


3. State v. Witter, 143 N.E. 556, 
110 OhioSt. 216. 


[a] Failure to take appeal proper. 
—Where a suspension of a _ special 
medical examiner for the industrial 


two thirds of both houses of the legislature, except 
as to offices, removal from which has been otherwise 
provided for by the constitution, do not invalidate 
earlier statutes providing for a different method of 
removal with respect to nonconstitutional officers 
without definite terms of office.1° 


commission was void as not in compli- 
ance with Gen. Code §§ 486—2, 486— 
17, 486—17a, relating to removal of 
employees in the classified civil serv- 
ice, no right of appeal to the civil 
service commission existed, and hence 
that such appeal was not taken with- 
in ten days did not prejudice an ap- 
peal from a subsequent order of re- 
moval. State v. Witter, 143 N.E. 556, 
110 OhioSt. 216. 


4. See Officers §§ 164-166. 


5. People ex rel. Schoenwald v. 
Treman, 137 N.Y.S.. 64. . 


[a] Generally.—The provision 
against discharge of veterans without 
hearing does not forbid removal, 
where the position is abolished, or his 
services are dispensed with for want 
of work, or in the interest of economy, 
or where the term has expired. Peo- 
ple ex rel. Schoenwald v. Treman, 137 
N.Y.S. 64. 


6 People ex rel. 
Treman, supra. 


[a] Employment not continuous.— 
Under Const. art 5 § 3, a bridge tender 
in a department of public works is a 
‘laborer,’ and, although a veteran, 
subject to discharge without the fil- 
ing of charges or hearing where his 
employment is not of a continuing 
character. People ex rel. Schoenwald 
v. Treman, 137 N.Y.S. 64. 


7. People. ex rel. 
Treman, supra. 


[a] Employment continuous.—. 
Where the relator, a veteran, was em- 
ployed as a canal lock tender in 1894, 
and for four years worked only dur- 
ing the navigation season; but from 
1900 to the time of his discharge he 
worked continuously summer and win- 
ter at a certain lock, receiving forty- 
five dollars a month during the canal 
season, and for the rest of the time 
he received ten dollars a month and 
was on the roll as ‘watching guard 
lock,” and the lock at which he was 
stationed opened-into Lake Erie, and 
it. was: necessary: to have a person on 
watch there at all times, the relator’s 
employment was continuous, and 
therefore he was not subject to dis- 
charge without the filing of charges 
and a hearing. People ex rel. Schoen- 
wald v. Treman, 137 N.Y.S. 64. 


8. See Officers §§ 145, 167 et seq. 


9. State ex inf. Shartel v. Brunk, 
(Mo.) 34 S.W.(2d) 94. 


[a] Where constitution prescribes 
methods by which a state officer may 
be removed, such methods are exclu- 
Sive, and preclude the legislature 
from providing for his removal in any 
other manner, such rule being ap- 
plicable with respect to the state 
treasurer. State ex inf. Shartel y. 
Brunk, (Mo.) 34 S.W.(2d) 94. 


10. Nicholson v. Thompson, 5 5 
(Base ts = sete 


Schoenwald v. 


Schoenwald v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Saint v. Irion, 


§§ 217-219] 


[§ 217] (b) Procedure before 
Board or Officers. 


state police force.?? 


[§ 218] (c) Judicial Proceedings. 


General rules!! subject to ap- 
plicable constitutional or statutory requirements 
control with respect to removal proceedings before 
administrative boards or officers in connection with 
removal of state officers, such as a member of the 


STATES 


Administrative 
er. 15 


visions, control 


[§ 219] (d) Impeachment. 
cept as modified by constitutional or statutory pro- 


[59 C.J.] 141 


state officers,14 such as a conservation commission- 


General ‘rules,1® ex- 


with respect to impeachment of 


state officers,1’ such as the attorney-general,'® civil 
service commissioner,?® commissioner of insurance,?° 


General rules? 


regulate judicial proceedings involving removal of 


11. See Officers §§ 169-177. 


12. Manyon v. Schwarzkopf, 126 A. 
168, 100 N.J.Law 22. 


[a] Disqualification of superin- 
tendent as judge.—The fact that the 


superintendant _requested a _ police- 
man’s resignation following an in- 
formal investigation of charges 


against him will not disqualify the 
superintendent from sitting as judge 
at a subsequent formal trial of such 
charges. Manyon v. Schwarzkopf, 126 
A. 168, 100 N.J.Law 22. 


[b] Admissibility of evidence.—On 
trial of charge ggainst a corporal of 
State police before the superintendent 
of the department, exclusion of a let- 
ter written by the corporal before the 
making of the charge to the superin- 
tendent, in reply to a letter requesting 
his resignation, was not erroneous, 
not being in reply to charge. Manyon 


v. Schwarzkopf, 126 A. 168, 100 N.J.L. | 


22. 


[ec] Evidence held sufficient to 
support order of removal. Manyon v. 
Schwarzkopf, 126 A. 168, 100 N.J. 
Law 22 


[d] Setting aside order of removal. 
-——(1) Superintendent’s order of re- 
moval of a corporal of state police, on 
charges and after notice and hearing, 
as provided by State Police Act (P. 
L. [1921] p 167), as amended by P. L. 
(1922) p 666, will not be set aside, 
if the proceedings were in conformity 
with statute and testimony afforded a 
rational basis for judgment against 
him. Manyon v. Schwarzkopf, 126 A. 
168, 100 N.J.Law 22. (2) A prior 
altercation with his commanding of- 
ficer will not justify a subordinate in 
insulting and disobeying the com- 
mander so as to serve as a basis for 
judicial setting aside of an order for 
the removal of the subordinate. Man- 
yon v. Schwarzkopf, supra. 


13. See Officers §§ 178-191. 


14. Maben vy. Rosser, 103 P. 674, 
24 Okl. 588. 


[a] Generally.—General statutes 
providing for removal of state officers 
by judicial proceedings have been held 
applicable to all state officers whose 
removal has not been otherwise pro- 
vidéd for by constitution or specific 
statutory provision. Maben y. Ros- 
ser, 103 P. 674, 24 Okl. 588 (holding 
that, in a case involving removal of a 
judge, all state officers elected by the 
people or appointed by the governor, 
whose removal has not otherwise been 
provided for by the constitution, or 
exclusive provision therefor by stat- 
ute enacted since the admission of the 
state, may be removed under Wilson 
Rey. & Annot. St. [1903] §§ 5200-5215, 
providing for removal from office by 
accusation presented by the grand 
jury to the district court). 


15.. Saint v. Irion, 116 So. 549, 165 
La. 1035. 
[a] Character of proceeding.— 


Judicial proceedings for the remoyal 


of state officers, as the conservation 


commissioner, have been classified as 
civil, and not criminal, in character. 
116 So. 549, 165 La. 


1035. 
[b] Evidence held insufficient to 
support charges of: (1) Buying 


ducks in violation of conservation law. 
Saint v. Irion, 116 So. 549, 165 La. 1035. 
(2) Incompetency with respect to 
failure by conservation commissioner 
to prevent thefts of muskrat pelts. 
Saint v. Irion, supra. (3) Misappro- 
priation of funds. Saint v. Irion, 
supra. (4) Mismanagement and 
waste of department funds. Saint v. 
Irion, supra. 


[c] Judgment barring from office. 
—Judgment debarring commissioner 
of conservation from holding any of- 
fice in the state after conviction is 
erroneous, as only impeached officers 
are subject to such penalty under 
Const. art 9 §§ 1, 2, 6. Saint v. Irion, 
116 So. 549, 165 La. 1035. 


16. See Officers §§ 192-197. 


17. Simpson v. Hill, 263 P. 635, 128 
Okl. 269, 56 A.L.R. 706. 


_{a] Generally.—Under constitu- 
tional provisions ‘for presentment of 
impeachment by the house of repre- 
sentatives and trial by the senate, 
the house sitting as an inquisitorial 
body may take evidence, and its im- 
peachment charges, if any, are prop- 
erly returned and filed with the sen- 
ate. Simpson v. Hill, 268 P. 635, 128 
Okl. 269, 56 A.L.R. 706. 


18. State v. Hastings, 55 N.W. 774, 
37 Neb. 96 (for acts as member of 
board of public lands and buildings) ; 
State v. Leese, 55 N.W. 798, 37 Neb. 
92, 40 AmSR 474, 28 L.R.A. 579. 


[a] Court cannot grant leave to 
amend articles by impeachment filed 
with it, the authority to amend rest- 
ing exclusively with the joint legisla- 
tive session. State v. Leese, 55 N.W. 
798, 37 Neb. 92, 40 AmSR 474, 28 
L.R.A. 579. 


Appointment, qualification, 
tenure see Attorney-General § 3. 


19. Roberts v. People, 235 P. 1069, 
77 Colo. 281. 


[a] Subject to impeachment.— 
Roberts v. Peo., 235 P. 1069, 77 Colo. 

20. State v. Kipp, 74 N.W. 440, 10 
S.D. 495. 


[a] Not within class of state of- 
ficers removable only by impeach- 
ment.—State v. Kipp, 74 N.W. 440, 
10 S.D. 495. 


21. State v. Chambers, 220 P. 890, 
96 OklI. 78, 30 A.L.R. 1144; Ferguson 
v. Maddox, 263 S.W. 888, 114 Tex. 85; 
Ferguson v. Wilcox, (Tex.) 28 S.W. 
(2d) 526. 


[a] “Impeachment” defined.—‘Im- 
peachment” of the governor means his 
arraignment on charges in the way 


and 


provided by law. State v. Chambers, | 


220 P. 890, 96 Okl. 78, 30 A.L.R, 1144. 


[b] Powers and functions of as- 
sembly.—(1) Where the constitution 
empowers the assembly to impeach 
the governor, but does not specify 
when the power shall be exercised, 
the assembly is the sole judge of the 
time as well as the grounds for im- 


governor, members of board of public lands and 


peachment, free from control by the 
executive or the courts. People ex 
rel. Robin v. Hayes, 143 N.Y.S. 325, 82 
Misc. 165, 30 N.Y.Cr. 226 [aff 149 
N.Y.S. 250, 163 App.Div. 725, 32 N.Y.Cr. 
106 (appeal dism 106 N.E. 1041, 212 
N.Y. 603)]. (2) The assembly, hav- 
ing been given the judicial power by 
the constitution of impeaching the 
governor, without limitation as to the 
time the function shall be exercised, 
may convene itself for that purpose. 
People ex rel. Robin v. Hayes, supra. 
(3) The impeachment of the gover- 
nor by the assembly while in extra- 
ordinary session is valid, although 
Const. art 4 § 4 provides that no sub- 
ject shall be acted on at such a ses- 
sion except such as the governor 
recommends, as the power of im- 
peachment is judicial and not legisla- 


tive. People ex rel. Robin v. Hayes, 
supra. : 
[ec] Function of house of represen- 


tatives under constitutional provi- 
Sions for impeachment by house and 
trial by senate is analogous to that of 
a grand jury. ‘It investigates, hears 
witnesses, and determines whether or 
not there is sufficient ground to jus- 
tify the presentment of charges, and, 
if so, it adopts appropriate articles 
and prefers them before the Senate. 
In doing these things, the House is 
not ‘legislating,’ nor is it conducting 
an investigation in order that it may 
be in better position to legislate. It 
is investigating facts in order that it 
may determine whether one of the 
people’s servants has done an Official 
wrong worthy of impeachment under 
the principles and practices obtaining 
in such cases, and, if so, to present 
the matter for. trial before the con- 
stituted tribunal. All of this is 
judicial in character.” Ferguson v. 
Matgo% 263 S.W. 888, 890, 114 Tex. 
85." 


{[d] Senate, under constitutional. 
provisions for impeachment by house 
of representatives and trial by senate: 
(1) Cannot try a governor who has 
not been impeached by the house. 
Ferguson v. Maddox, 263 S.W. 888, 114 
Tex. 85. (2) ‘Must decide both the 
law and the facts. It must determine 
whether or not the articles presented 
by the House set forth impeachable 
offenses, and it must determine wheth- 
er or not these ‘charges are sustained 
by the evidence produced. Its action 
with reference to these matters is un- 
doubtedly within its constitutional 
power and jurisdiction.” Ferguson v. 
Maddox, supra. (3) In trial of im- 
peachment cases, is court of original, 
exclusive, and final jurisdiction, whose 
judgment can be questioned only for 
lack of jurisdiction, or excess of con- 
stitutional powers (Const. art 15 §§ 


1-4). Ferguson v. Wilcox, 28 S.W. 
(2d) 526; Ferguson v, Maddox, supra... 
[fe] Grounds.—Under constitution- 


al provisions authorizing impeach- 
ment without prescribing the grounds 
therefor (1) impeachment is proper 
for causes serving as ground for im- 
peachment under common-law prin- 
ciples, and a judgment of impeach- 
ment is not invalid on the theory that. 
neither constitution nor statute speci- 
fied the grounds therefor (Ferguson v. 
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buildings,?? secretary of state,?* and superintend- 
ent of a water division.”+* 


[§ 220] (7) Particular Persons as State Officers 
within Regulations Respecting Removal.?> In ac- 
cordance with applicable facts and provisions of 
law, the following have been held state officers with- 
in rules governing removal of such officers: conser- 
vation commissioner,?* and a public administra- 
tor;?7 and the following have been held not state 
officers: county solicitor,?® county treasurer,”® pub- 
lic trustee,*® and trustees of state agricultural col- 
Jege.?+ 


Ex: officers have been held private citizens not 
subject to impeachment.*? 


The term “other state officers,” as used in con- 
stitutional provisions regulating removal of such 
officers by impeachment, does not include every 
officer who might, for other purposes, be properly 
elassed as a state officer,?* but on the contrary is 
ordinarily limited to the principal officers,*4 of a 
grade similar to that of the governor,*® and gen- 
erally speaking the category of state officers sub- 


Maddox, 263 So. 888, 114 Tex. 85); (2) 


doubt. State v. 
but such doctrine confers no power | 774, 37 Neb. 96. 
on the legislature to impeach for [b] 
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[§§ 219-220 


ject to impeachment excludes subordinate officers,*® 


such as officers holding by virtue of appointment.?* 
Examples of particular officers subject,** or not 
subject,?® to impeachment as “other state officers” 
are given in the notes. 


“Other elective state officers,’ as used in consti- 
tutional provisions making “the Governor and other 
elective state officers” subject to impeachment,*° 
has been construed as including only such officers 
as are of the class and kind of the governor,*? name- 
ly, elective executive officers;*? and this construc- 
tion has been upheld even where the constitution 
added, immediately after the words “other elective 
state officers,” the phrase “including the justices of 


the Supreme Court.’’*? 


“Officers of the commonwealth,” as used in con- 
stitutional provisions regulating impeachment, does 
not include county commissioners.*+ 


“Territorial” officer as including “state” officer. 
Under statutes providing for removal of any “ter- 
ritorial” officer, and constitutional provisions adopt- 
ed on admission of a territory to statehood and con- 


Hastings, 55 N.W. coarse 187, 44 Am.St.R. 788, 16 L.R.A. 


32. State v. Leese, 55 N.W. 798, 


purely arbitrary reasons, as the senate 
in the impeachment of state officers 
must proceed according to law as as- 
certained from the constitution, legal 
treatises, the common law, and parlia- 
mentary precedents. (Ferguson v. 
Maddox, supra). 


{f] Judgment.—(1) The judg- 
ment of the court for the trial of im- 
peachments, removing a person from 
the office of governor of the state, is 
conclusive as to the validity of the 
impeachment of the governor by the 
assembly. People ex rel. Robin v. 
Hayes, 149 N.Y.S. 250, 163 App.Div. 
Wao oN Or L0G [att 1430 N.Y: 
325, 82 Misc. 165, 30 N.Y.Cr. 226, and 
- appeal dism 106 N.E. 1041, 212 N.Y. 
803]. (2) Senate’s judgment of im- 
peachment is not void because arti- 
cles of impeachment were presented 
by the house and the trial was begun 
by the senate at one special session 
and the trial was completed and the 
judgment rendered at a subsequent 
session. Ferguson v. Maddox, 263 
S.W. 888, 114 Tex. 85. (3) Under 
constitutional provisions forbidding 
any one of the three departments of 
government to exercise powers belong- 
ing to the others, and further pro- 
visions that the senate’ shall try im- 
péachment cases, the senate in ren- 
dering judgment of impeachment acts 
as a court, and the legislature is pow- 
erless to nullify its judgment of im- 
peachment by any subsequent statute. 
Ferguson v. Wilcox, (Tex.) 28 S.W. 
(2d) 526 (Amnesty Act purporting to 
remove disqualification for office un- 
der judgment impeaching governor 
held nugatory). 


[g] Resignation of the governor 
after trial by the senate, but before 
judgment of impeachment, does not 
invalidate such judgment. Ferguson 
v. Maddox, 263 S.W. 888, 114 Tex 85. 


@2. State v. Hastings, 55 N.W. 774, 
37 Neb. 96. 


[a] Character of proceeding.—Im- 
peachment by the legislature and 
prosecution before court by legisla- 
tive managers is not a civil action but 
a criminal prosecution, in which the 
state must prove essential elements 
of the charge beyond a reasonable 


propriation of funds, for public pur- 
poses without personal profit, result- 
ing from bona fide misconstruction of 
law, is not ground for impeachment 
of state officers constituting board of 
public lands and buildings. State v. 
Hastings, 55 N.W. 774,37 Neb. 96. 


[c] Evidence held insufficient to 
sustain charges.—State v. Hastings, 
55 N.W. 774, 37 Neb. 96. 


23. Page v. Hardin, 8 B. Mon. 648; 
State v. Hastings, 55 N.W. 774, 37 Neb. 
96 (for acts as member of board of 
public lands and buildings). 


24. State v. Grant, 81 P. 795, 82 P. 
2,.14 Wyo. 41, 116 Am.S.R. 982, 1 
L.R.A.(N.S.) 588. 


[a] Subject to removal by other 
methods than impeachment.—State v. 
Grant, 81 P. 795, 82 P. 2,14 Wyo. 41, 
116 Am.S.R. 982, 1 L.R.A.(N.S.) 588. 


25. Officers of state subject to im- 
Poochment generally see Officers § 
Who are state officers: 
Generally see supra § 94, 


Under rules as to appointment or elec- 
tion see supra § 189. 


26. Saint v, Irion, 116 So. 549, 165 
Has 1035. 


27. Ramsay v. Van Meter, 133 N.E. 
193, 300 Ill. 193. 


28. Ex p. Wiley, 54 Ala. 226. 


29. Donahue v. Will County, 100 
Ill. 94 (holding that a county treas- 
urer, although commissioned by the 
governor and required to collect state 
revenues, is not a state officer, within 
Const. art 5 § 15, making all state 
officers liable to impeachment for mis- 
demeanors in office). 


30. Chambers vy. People, 202 P. 
1081, 70 Colo. 496. . 
[a] Under constitutional civil 


service amendment prohibiting re- 
moval of appointive state officers 
without cause before expiration of 
their designated terms, public trus- 
tees are not state officers so as to pre- 
clude their removal. Chambers v. 
People, 202 P. 1081, 70 Colo. 496. 


31. State v. Hewitt, 52 N.W. 875, 


37 Neb. 92, 40 Am.St.R. 474, 20 L.R.A. 
579; State v. Hill, 55 N.W. 794, 37 
Neb. 80, 20 L.R.A. 573. 


33. Peo. v. Shawver, 222 P. 11, 30 
Wyo. 366. 


Who are state officers generally see 
supra § 94. 


34. Peo. v. Shawver, 222 P. 11, 30 
Wyo. 366. 

35. Peo. v. Shawver, supra. 

36. Peo. v. Shawver, supra; State 


v.iGrant: 885 Ps 95,582) cP. bas A eo: 
ce 1 L.R.A.(N.S.) 588, 116 Am.S.R. 


37. Peo. v. Shawver, 222 P. 11, 30 
Wyo. 366; State v. Grant, 81 P. 795, 
82°P. 2, 14 Wyo. 41, 1 LiR-A(N.S.) 
588, 116 Am.S.R. 982. 


38. See case infra this note. 


[a] Auditor—Peo. v. Shawver, 
222 P. 11, 30 Wyo. 366. 


[b] Secretary of state——Peo. Vv. 
Shawver, 222 P. 11, 30 Wyo. 366. 


[c] Superintendent of public in- 
struction.—Peo. v. Shawver, 222 P. 
11, 30 Wyo. 366. 


[d] Treasurer.—Peo. v. 
222 P. 11, 30 Wyo. 366. 


39. See cases infra this note. 


[a] State engineer.—Peo. vy. Shaw- 
ver, 222 P. 11, 30 Wyo. 366. 


[b] Superintendent of water di- 
vision of state.—State y. 
P. 795, 82 P. 2, 14 Wyo. 41, 
(N.S.) 588, 116 Am.S.R, 982. 


Shawver, 


40. See constitutional provisions. 

41. Maben v. Rosser, 103 P. 674, 
24 Okl. 588, 

42. Maben v. Rosser, supra. 

43. Maben v. Rosser, supra. 

[a] “Including” is used in cumu- 


lative sense as adding officers subject 
to impeachment, and not as broaden- ° 
ing the definition of “other elective 
state officers’ to embrace nonexecu- 
tive officials. Maben v. Rosser, 103 
P. 674, 24 Okl. 588. 


44. In re Opinion of Justi 
N.E. 118, 167 Mass. 599. Biches 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 220-223] 


tinuing in force all territorial laws not in conflict 
with the constitution, it has been held that the stat- 
utory provisions as to “territorial” officers are ap- 


plicable to “state” officers.*® 


_ [§ 221] d. Reinstatement. General rules regulat- 
ing reinstatement*® apply with respect to reinstate- 
ment of state officers, agents, and employees, such 
as a board of corrections member,‘** chief of time 
inspection department of dock board,#® clerk in 
state grain inspection office,*® and a stenographer.*° 

[§ 222] 11. Privileges and Disabilities.*1 
ally speaking, the fact that an individual is an of- 


ficer of the state does not privilege him to disobey 
the laws, nor protect him from the consequences of 


infringing the rights of others.®? 
Civil suits. 


45. Maben v. Rosser, 103 P. 674, 
677, 24 Okl. 588. 


46. See Officers §§ 210, 211. 


47. State Civil Service Commun. vy. 
Hoag (Colo.) 293 P. 338. 


[a] If evidence is so far insuffi- 
cient as to show abuse of discretion 
by the civil service commission in 
discharging a member of the board of 
corrections, the court may properly 
direct the reinstatement of the re- 
State Civil 


moved officer. Service 


-Commn. v. Hoag (Colo.) 293 P. 338. 


48. State v. New Orleans, 105 So. 
510, 159 La. 465. 


[a] Laches preventing reinstate- 
ament.—Where chief of time inspec- 
tion department of dock board, who 
came under civil service provisions, 
and was entitled to all rights and im- 
munities, prescribed by Const. (1913) 
art 322, and Act (1915, Extra Sess.) 
No. 15, was discharged on Oct. 15, 
1919, and filed suit for reinstatement 
on April 24, 1922, he was guilty of 
laches, and suit was barred, even 
though he was led to believe that de- 
termination of a pending suit would 
have been determinative of his rights, 
record showing that no one in au- 
thority held out such promise to him. 
State v. New Orleans, 105 So. 510, 
159 La. 465. 


49. Peo. v. Burdette, 120 N.E. 519, 
285 Ill. 48 [rev 207 Ill.App. 365]. 


[a] Laches shown.—Relator, dis- 
charged by civil service commission- 
ers from position as clerk in state 
grain inspection office, was guilty of 
laches in not filing petition for certi- 
orari within six months. People v. 
Burdette, 120 N.E. 519, 285 Ill. 48 
{rev 207 I1l.App. 365]. 


50. State v. Swisher, 148 N-E. 686, 
112 OhioSt. 707. 


[a] Reinstatement discretionary 
-with commission.—Under civil service 
regulations providing that absence 
without leave shall be deemed a res- 
ignation, and providing for cancella- 
tion of leave granted, and further pro- 
viding that, under specified condi- 
tions, the civil service commission 
“may” reinstate an employee whose 
employment has terminated by rea- 
son of absence, the reinstatement of 
an employee granted a leave of ab- 
sence subsequently canceled rests in 
the discretion of the commission. 
State v. Swisher, 148 N.E. 686, 112 
Ohio St. 707. 

51. Use of railroad passes see Car- 
riers § 1149. ‘ 

52. Wiegand v. West, 144 P. 481, 
73 Or. 249. 


State officers while transacting offi- 
cial business are sometimes privileged from being 
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sued in a civil action.53 


Engaging in private work. In the absence of 
constitutional or statutory prohibition,®* a state of- 


ficer is not precluded by his position from engaging 


and Agents. 


Gener- 


in the private practice of a profession.®5 


[§ 223] 12. Representation of State by Officers 
Since the state can act only through 
the medium of its officers-and agents,®* it is bound 
by their acts in the performance of powers con- 
ferred on them.®? 
however act only within the powers conferred on 
him, and the state is not bound by his unauthorized 
acts,°* such as the unauthorized incurring of debts®? 
or acceptance of moneys,°® or failure to record a 


A state officer or agent can 


deed;°! and for acts of its officers performed under 


“Be he governor or ground- 


[a] AM 
lin, every person within 


Brinn os 
‘the state is subject to its Constitution 


and laws. It is equally true 
that the mere circumstance that an 
individual occupies at the time an of- 
ficial position in the state will not 
protect him from the consequences of 
his violation of its laws or the in- 
fringement of the rights of another.” 
pe v. West, 144 P. 481, 483, 73 
I , 


Liabilities of officers: see infra §§ 
224-235. 

53. White Sewing Mach. Co. v. 
He Wi 5 OhioS.&C.P. 568, 7 OhioN.P. 


54. See constitutional and statu- 
tory provisions. 
igre devoted to office see supra § 


55. Warner v. Fuller, 139 N.E. 811, 
245 Mass. 520. 


[a] Speaker as attorney.—The 
speaker of the house of representa- 
tives is not precluced because of his 
office from continuing in practice as 
an attorney, either by himself or with 
a partner. Warner v. Fuller, 139 N.E. 
811, 245 Mass. 520. 


56. State v. Jefferson Turnpike Co., 
38 Humphr. (Tenn.) 305. 


57. State v. Illinois Cent. R. Co., 
92 N.E. 814, 246 ITI. 188; Luse v. Ran- 
kin, 78 N.W. 258, 57 Neb. 682; State 
v. Jefferson Turnpike Co., 3 Humphr. 
(Tenn.) 305. 


[a] “The general rule is that the 
state, like a municipal corporation, is 
bound by the acts of its officers when 
they are acting within the scope of 
their authority.” State v. Illinois 
Cent. R. Co., 92 N.E. 814, 832, 246 Ill. 
188. 


Liability of state: 
Generally see infra § 335. 
In reference to: 
Contract see infra §§ 284-334. 
Tort see infra §§ 336-340. 
58. U. S.—Bancroft v. Thayer, 2 


F. Cas. No. 835, 5 Sawy. 502. 
Ala.—Van Dyke v. State, 24 Ala. 8. 
Cal.—F rank v. State, 99 P. 189, 154 

Cal. 730; Union Trust Co. of San 

Francisco v. State, 99 P. 183. 154 Cal. 

716, 24 L.R.A.(N.S.) 1111; San Fran- 

cisco, ete., Land Co. v. Banbury, 39 P. 

439, 106 Cal.-129. 

Ga.—Alexander v. State, 56 Ga. 478. 
Iowa.—State v. Ilaskell, 20 Iowa 

276. 

Mich.—Hammond v. Michigan State 


a void statute the state is not responsible.®? 
state is not bound by acts of an employee beyond 


The 


Bank, Walk. 214. 


Neb.—State v. Cording, 162 N.W. 
652, 101 Neb. 243; State v. Home Ins. 
Co., 81 N.W. 443, 59 Neb. 524. 


N. H.—Chandler v. Eastman, 71 A. 
22k 1a Nore 88. 


N. Y.—In re Guitera, 204 N.Y.S. 267, 
122 Misc. 523; McBride y. State, 179 
N.Y.S. 651, 100 Misc. 64. 


R. I.—In re Incurring State Debts, 
37 A. 14, 19 R. I. 610. 


W. Va.—Coal, etc., R. Co. v. Conley, 
67 S.E. 613, 67 W. Va. 129. 


fa] “It is elementary that the 
state cannot be deprived of the money 
lawfully due it by the unauthorized 
act of a public official.” In re Guitera, 
204 N.Y.S. 267, 270, 122 Misc. 523. 


[b] Wrongful act.—‘“In doing a 
wrongful act, a state officer does not 
represent the state. He represents 
the state only when he acts lawfully 
in pursuance of command or permis- 
sion of law. The state is responsible 
for the consequences of the wrongful 
acts of its officers only where by leg- 
islative enactment it has consented to- 
be held liable therefor.’”’ McBride v. 
eee 179 N.Y.S. 651, 655, 110 Misc. 


59. In re Incurring State Debts, 37 
A. 14, 19 R. I. 610. 


[a] No executive officer can incur 
state debt except by acts authorized 
by law. In re Incurring State Debts, 
37. A. 14, 19, R. 1.610; 


60. Van Dyke v. State, 24 Ala. 8; 
State v. Home Ins. Co., 81 N.W. 443, 
59 Neb. 524. 


[a] Payment of money to officer 
not authorized to receive moneys due 
the state does not bind the state. Van 
Dyke v. State, 24 Ala. 81; State v.’ 
Home Ins. Co., 81 N.W. 443, 59 Neb. 


524; Moore v. State, 74 N.W. 319, 53 
Neb. 831. 
[b] State auditor of Indiana is, 


under Burns St. Annot. (1908) § 9218, 
defining his duties, the accounting of- 
ficer of the state, and he has no right 
to collect moneys except fees for offi- 
cial services for, or on behalf of, the 
state, without special authority con- 
ferred by statute. Daily v. State, 87 
N.E. 4, 171 Ind. 646. 


61. Peo. v. Douglass, 217 App.Diy. 
328,.216 N.Y.S. 785. 


62. In re Guitera, 122 Misc. 523, 
204 N.Y.S. 267; Coal & Coke Ry. Co. 
v. Conley, 67 S.E. 618, 67 W. Va. 129. 


[a] Enadividual wrong.—The offi- 
cers of a state act in a representative 
ecanacity, and bind it by their acts 
only in those instances in which they 
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the-scope of his apparent authority.** 


Notice of limitations on authority. Individuals 
as well as courts must take notice of the nature and 
extent of the authority eonferred by law on state 
officers and agents.** 

[§ 224] 13. Liabilities®> in General—a. To State 
—(1) In General. State officers are liable to re- 
spond in damages for breach of a statutory duty 
due from them to the state.°* But a state officer 
cannot be held liable for damages arising from his 
failure to perform an act beyond the scope of his 
offieial duties;*7 nor for the manner in which he 
has exercised his official discretion, although the 
state has thereby suffered loss;°* nor is a state of- 
ficer responsible for the loss of state property un- 
less due to his negligence.*® The state cannot re- 
cover from its officers for technical breach of duty 
in the absence of damage,’° and an officer who un- 
der an honest mistake as to the extent of his powers 
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acts without authority of law is not Hable to the 


[§§ 223-225 


state where no damage results thereto from his un- 
authorized act.‘ 


Liability for sale on credit. Where a state officer 
authorized to sell state property for cash sells with- 
out authority on eredit, he is.accountable for the 
price as if sold for cash."? 


[§ 225] (2) For Improper Care or Misappropria- 
tion of Public Funds and Property or Private Funds 
Held by Virtue of Office. General rules respecting 
the liability of an officer for improper care or mis- 
appropriation of public funds or property, and pri- 
vate funds held by virtue of his office,7* control 
with respeet to liability of state officers, agents, and 
employees, such as the auditor of the state,’* chief 
clerk of state comptroller’s office,7®> editor of high- 
way bulletin,?® governor,’? road superintendent,’® 
treasurer of the state,7?9 and warehouse commis- 


have authority, and, when the law 
giving such authority is void, the act 
done is void, and is only an individual 
wrong and trespass. Coal & Coke Ry. 
Co. v. Conley, 67 S.E. 613, 67 W. Va. 
129. 


[b] Order of surrogate filing tax 
and canceling transfer tax on bequest 
to Rhode Island town pursuant to in- 
valid statute. In re Guitera, 122 Misc. 
523, 204 N.Y.S. 267. 


63. State v. Merchants’ Nat. Bank 
of St. Paul, 177 N.W. 135, 145 Minn. 
322. j 


[a] Forging payee’s name to state 
warrants.—Act of clerk in adjutant 
general’s office, whose duty it was to 
receive voucher warrants from state 
auditor and deliver them to respective 
payees, in forging the name of a payee 
and having proceeds deposited in his 
personal checking account, was not 
within the apparent scope of his au- 
thority, so that the state may recover 
from depositary banks money paid by 
the state on presentation by the banks 
of forged warrants. State v. Mer- 
chants’ Nat. Bank of St. Paul, 177 

N.W. 135, 145 Minn, 322. 


64. Bancroft v. Thayer, 2 F. Cas. 
No. 835, 5 Sawy. 502; State v. Illinois 
Cent. R. Co., 92 N.E. 814, 246 Ill. 188; 
State v. Hays, 52 Mo. 578. 


[a] When authority of officer is 
conferred solely by statute, ‘‘all per- 
sons must at their peril see that the 
act of the official is within the power 
under which he is acting.” State v. 
Illinois Cent. R. Co., 92 N.E. 814, 832, 
246, Ill. 188. K 


65. On official bonds see infra §8§ 
236-248. 


66. State v. Hunsicker, 90 So. 765, 
150 La. 478, 


[a] .Treasurer’s failure to post 
books.—A state suffering special in- 
jury from the delinquency of one of 
its officers, such as the failure of its 
treasurer to post his books, causing it 
to incur expense to have them post- 
ed, may sue for the damages result- 
ing from his breach of his statutory 
duty. State v. Hunsicker, 90 So. 765, 
150 La. 473. 


,67. State v. Hunsicker, supra; 
State v. Bradshaw, 281 S.W. 946, 313 
Mo. 334. 


_[a] No duty to audit books.—The 
expense incurred by the state in au- 
diting the books of a former treasurer 
is not recoverable from the treasurer, 
as the duty of auditing the books was 


not imposed by law on the treasurer. 
State v. Hunsicker, 90 So. 765, 150 La. 


68. State v. Buchanan, 
A.) 52 S.W. 480. 


69. State v. Chilton, 39 S.E. 612, 49 
W.Va. 453. 


er State v. West, 145 P. 15, 74 Or. 


(Tenn.Ch. 


71. State y. 
46 S.W. 303. 


72. State v. Chilton, 39 S.E. 612, 49 
W.Va. 453. 


73. See Officers §§ 310-325. 


74. Colo. American Bonding Co. 
v. -Peo,, 127 P. 941, 53 Colo..512. 


Ill.—Fergus v. Brady, 115 N.E. 393, 
277 Ill. 272, AnnCas1918B 220; Peo- 
ue v. Becker, 97 N.E. 269, 253 Ill. 


Ind.—State v. McCarty, Wils.+ 205. 


Okl1.—Clark v. Carter, 209 P. 932, 86 
Okl. 126. 


{a] For refunded taxes.—(1) The 
state auditor having failed to pay 
over license taxes collected under 
Revenue Act (1902) §§ 64, 65, and 
having returned the same to the cor- 
porations on the advice of the attor- 
ney-general, on :the law-being de- 
eclared unconstitutional, was liable 
therefor to the state with interest 
from a period thirty days after re- 
ceipt, under Rev. St. (1908) § 3162. 
American Bonding Co. v. People, 127 
P. 941, 53 Colo. 512. (2) A’ subse- 
quent repeal of the Revenue Act of 
1902, imposing corporate license tax- 
es, was no defense against the state’s 
right to recover against the auditor 
for taxes collected thereunder. 
American Bonding Co. v. People, su- 
pra. (3) That Revenue Act (1902) §§ 
64, 65, imposing a license tax on cor- 
porations, was unconstitutional did 
not authorize a state auditor, as 
against the state, to keep money re- 
ceived under such act whether paid 
under protest or not. American 
Bonding Co. v. People, supra. 


[b] Joint liability with treasurer. 
—The wrongful act of a state auditor 
in drawing warrants against the state 
treasury, and the wrongful act of the 
state treasurer in paying such war- 
rants, are not joint acts, and the two 
officers are not joint tort-feasors, and 
the only sense in which the officers 
are jointly liable is that there may 
be but one satisfaction for the mon- 


Allen, (Tenn.Ch,A.) 


eys wrongfully withdrawn from the 
state treasury. Peo. v. Becker, 97 N. 
EB. 269, 253 Ill. 131. 


[ec] Money paid under invalid ap- 
propriation.—State auditor of public 
accounts cannot be compelled to ac- 
count for moneys paid out by the 
treasurer on warrants issued by the 
auditor, before institution of a tax- 
payer’s suit, pursuant to appropria- 
tions made by the general assembly, 
even though appropriation statute 
was later held invalid. Ferguson. y. 
Brady, 115 N.B. 393, 277 Ill. 272, Ann 
Cas1918B 220. 


[d] Liable for interest received on 
sinking fund moneys loaned to third 
parties, where he converted interest 
received to his own use. State v. 
Kimball, (Ind.) 174. 


75. Brown vy. Sneed, 14 S.W. 248, 
77 Tex. 471. 


[a] May be held liable for money 
embezzled by himself or by subor- 
dinate for whom he is responsible. 
ee v. Sneed, 14 S.W. 248, 77 Tex. 


76. State v. Ermatinger, 231 N.W. 
880, 59 N.D. 705. . 


77. See Adkins v. Kalter, 287 S.w. 
388, 171 Ark. 1111 (where there is a 
dictum to the effect that money col- 
lected by the governor under color of 
office, without authority of law, be- 
longs to the state and must be ac- 
counted for). 


78. Board of Control vy. 
20 So. 182, 48 La.Ann. 1061. 


[a] Where he has: power to re- 
quire a bond of a state employee 
serving under him, and fails to do so, 
he is responsible for the employee’s 
default. Board _of Control v. Royes, 
20 So. 182, 48 La.Ann. 1061. 


79. U. S.—State v. Collins, 39 S.Ct. 
261, 249 U.S. 220, 68 L. Ed. 572. 


Colo.—State v. Walsen, 28 P. 1119, 
17 Colo. 170, 15 L.R.A. 456. 


Peer v. Colquitt, 74. Ga. 


Ill.—Peo. v. Small, 150 N.E. 435, 
319 Ill. 487; Fergus v. Brady, 115 N.E. 
393, 277 Ill. 272, AnnCas1918B 220; 
Peo. v. Becker, 97 N.E. 269, 253 Tl: 
131; Peo. v. Mitchell, 228 Ill.App. 8. 


Kan.—State v. Kelly, 96 P. 40, 78 
Kan. 42. 


S. D.—State v. Schamber, 165 N.wW. 
241, 39 S.D. 492, LRA1918B 803. 1 


Royes, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sioner.®° 


[§ 226] b. To Third Persons—(1) In General. 
In accordance with general rules,®* state officers act- 
ing in good faith and within the scope of their au- 
thority are not liable individually for their official 
acts or omissions,’ as in connection with perform- 


Va.—Baker vy. Preston, Gilm. (21 
Va.) 235. 
Wis.—State v. Harshaw, 54 N.W. 


17, 84 Wis. 532; State v. McFetridge. 
Sara 1, 998, 84 Wis. 473, 20 L.R.A. 


[a] Allegations in petition justi- 
fying only nominal damages.—A pe- 
tition which alleges that the state 
treasurer, having custody of a mu- 
nicipal warrant issued for a debt to 
the state, sold it without authority 
before it was reached for payment 
for its face and interest, turning the 
money into the treasury, does not 
show ground for recovery by the state 
for more than nominal damages 
against the treasurer, where there is 
no allegation that the warrant at the 
time of the sale was worth more 
than the amount paid for it, and the 
lack of such allegation is not sup- 
plied by an averment that some time 
after sale the warrant was paid in 
full by the municipality, with inter- 
est to the date of payment. State v. 
Kelly, 96 P. 40, 78 Kan. 42 (holding 
also that, where the state treasurer 
having custody of a municipal war- 


-rant sells it without authority before 


funds have been raised by the munic- 
ipality for its redemption, and there- 
by becomes liable for its conversion, 
the measure of damages to the state 
does not necessarily include interest 
up to the time of payment). 


[b] Application of funds to extin- 
guishment of debt of predecessor.— 
The treasurer may apply moneys 
turned over to‘him by his predecessor 
in extinguishment of debts due the 
state by such predecessor. Baker v. 
Preston, Gilm. (21 Va.) 235. 


[ce] For money paid out pursuant 
to purely ministerial duty, the state 
treasurer cannot be held liable where 


he acted under a law apparently en- 


acted for a governmental purpose and 
later declared invalid. Fergus v. 
Brady, 115 N.E. 393, 277 Ill. 272, Ann 
Cas1918B 220. 


{d] Improper investments.—(1) A 
state treasurer is not relieved from 
liability for the investment of school 
funds in improper securities in viola- 
tion of plain statutory provisions by 
the fact that his successors accept- 
ed such securities and the interest 
thereon without objection and with 
full knowledge of their character. 
Peo. v. Mitchell, 223 Ill.App. 8. (2) 
The fact that the attorney-general 
was consulted and advised that the 
investment of school funds in certain 
notes secured by trust deed was with- 
in the statutory requirement, that 
such funds be invested in certain 
specified securities or in good first 
mortgages, will not protect the state 
treasurer from liability where the in- 
vestment is in fact in violation of a 
plain, unambiguous requirement of 
the statute. Peo. v. Mitchell, supra. 
(3) Where the investment of school 
funds by a state treasurer was ille- 
gal, the failure of his successor to 
realize on the investments when he 
might have done so will not relieve 
such treasurer from liability on his 


bond. Peo. v. Mitchell, supra. 
[e] Treasurer held liable for in- 
terest: (1) Received on public funds 


deposited in banks in his official ca- 
[59 C. J.—10] 
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ance of diseretionary®* or ministerial’* duties; but 


pacity. State v. Harshaw, 54 N.W. 
17, 84 Wis. 532; State v. McFetridge, 
54 N.W. 1, 998, 84 Wis. 473, 20 L.R.A. 
223. (2) Received by him on state 
money deposited in banks; where the 
constitution provides that ‘he shall not 
receive any fees or perquisites for 
performance of any duties connected 
With his office; and statute provides 
that all moneys belonging to the 
state, deposited in banks by its treas- 


urer, shall be deposited, not to his 
credit as an individual, but in his 
name as state treasurer. State of 


South Dakota y. Collins, 39 S.Ct. 261, 
249 U.S. 220, 68 L. Ed. 572. To same 
effect State v. Schamber, 165 N.W. 
241, 39 S.D. 492, LRA1918B 803. (3) 
Received on public funds regardless 
of statute, and whether such interest 
comes to him directly or indirectly 
as a partner or stockholder in a bank 
where public funds are deposited. 
ri v. Small, 150 N.E. 435, 319 Ill. 
de 


[f] Treasurer held not liable for 
interest: (1) Received on public funds 
deposited in bank in the absence of 
statutory provision to such effect, and 
constitutional provision making him 
criminally liable for making a profit 
out of public money does not affect 
his civil liability. State v. Walsen, 
28 P. 1119, 17 Colo. 170, 15 L.R.A. 456. 
(2) Received on public funds depos- 
ited in banks and loaned to individu- 
als where statutes provided other 
penalties for personal use of state 


funds. Renfroe y. Colquitt, 74 Ga. 
618. 
80. State v. Bradshaw, 281 S.W. 


946, 313 Mo. 334. 


[a] Not Hable for misappropria- 
tion by subordinates.—If warehouse 
commissioner’s chief inspector, or as- 
sistants, collected and retained fees 
for extra services, which were due 
estate, the state’s remedy is against 
such Official, not against the commis- 
sioner, under Rev. St. (1919) §§ 6031, 
6032. State v. Bradshaw, 281 S.W. 
946, 313 Mo. 334. 


{[b] Liability predicated on wrong- 
ful certification.—State’s remedy, if 
unofficial employees of warehouse 
commissioner received and retained 
fees for extra services, would be 
against the commissioner for certifi- 
cation witheut official inspection. 
State v. Bradshaw, 281 S.W. 946, 313 
Mo. 334. 


[ec] No breach of duty by officer.— 
There being nothing in Rev. St. 
(1919) §§ 5996, 6029-6031, or 6032, re- 
quiring a warehouse commissioner to 
collect fees paid to inspectors, depu- 
ties, etc., for extra overtime work per- 
formed by them, the state, where 
such fees are paid directly to persons 
performing the extra services in addi- 
tion to their salary, is not entitled 
to recover the amount of such fees 
from the commissioner on the theory 
that the failed to collect. State v. 
Bradshaw, 281 S.W. 946, 313 Mo. 334. 


[d] No loss by state.—State can- 
not be said to have lost money paid 
directly to inspectors, deputies, etc., 
of warehouse commissioner for extra 
overtime work performed by them. 
State v. Bradshaw, 281 S.W. 946, 3138 
Mo. 334. 


[e] Commissioner’s right to retain 


state officers may be held personally liable for their 
unauthorized acts,®° as for misfeasance or positive 
wrong to third persons in the discharge of their of- 
ficial functions,®® or for culpable negligence.’7 


For acts of subordinates. 


State officers are not 


fees for extra services.—State was 
not entitled to recover of warehouse 
commissioner fees collected by him 
for his own unofficial services ren- 
dered private warehousemen not en- 
titled thereto. State v. Bradshaw, 
281 S.W. 946, 313 Mo. 334. 


81. See Officers §§ 326-331. 


82. Henry Quellmalz Lumber & 
Mfg. Co. v. Hollowell, 200 N.W. 177, 
198 Iowa 722; Garden City, G & N. 
R. Co. v. Nation, 109 P. 772, 83 Kan. 
237; Litchfield v. Bond, 93 N.Y.S. 
1016, 105 App.Div. 229 [rev on other 
grounds 78 N.E. 719, 186 N.Y. 66]; 
Hatfield v. Graham, 81 S.E. 533, 73 


W.Va. 759, LRA1915A 175, AnnCas 
TOLTCEL 
[a] Governor.—For results of ex- 


ecution of his lawful orders issued in 
bona fide discharge of his official du- 
ties, the governor may not be held 
personally liable in damages to one 
injured. Hatfield vy. Graham, 81 S.E. 
533, 73 W.Va. 759, LRA1915A 175, 
AnnCasi1917C 1. 


[b]/ Managing officers of arm of 
state government are not personally 
liable for acts done by them in per- 
formance of governmental functions. 
Henry Quellmalz Lumber & Mfg. Co. 
Fg toon en, 200 N.W. 177, 198 Iowa 


83. Garden City G. & N. R. Co. v. 
Nation, 109 P. 772, 88 Kan. 237. 


[a] ‘Auditor.—The duty of the 
state auditor in passing on the ques- 
tion whether municipal bonds should 
be registered in his office involves the 
decision of a judicial question, and 
his action in’ deciding the same is 
quasi-judicial, and in the absence of 
any suggestion of malice, oppression 
in office, or willful misconduct, he is 
not individually responsible for ex- 
penses and attorney’s fees in an ac- 
tion to compel registration. Garden 
City, G. & N. R. Co. v. Nation, 109 P. 
772, 83 Kan. 237. 


84. Roan v. Raymond, 15 Tex. 78. 


[a] Treasurer paying money to 
wrong claimant on audited claim ap- 
proved by auditor and comptroller 
was not personally liable to rightful 
claimant. Roan vy. Raymond, 15 Tex. 
(Re 


85. Michigan State Bank v. Ham- 
mond, 1 Dougl. (Mich.) 527, 533, 534. 


“The acts of a state officer, when 
unauthorized by the constitution and 
laws of the state, though done in the 
name of the state, are his individual 
acts for which he alone, in his indi- 
vidual capacity, and not the state, is 
responsible. Such acts are the indi- 
vidual acts of the pérson; and not 
of the officer in his official capacity, 
or of the state.” Michigan State 
Bank vy. Hammond, supra. 


86. Brewer v. Watson, 71 Ala. 299, 
46 AmR 318; Bright v. Murphy, 30 
So. 145, 105 La. 795; Litchfield v. 


Bond, 78 N.E. 719, 186 N.Y. 66; Er- 
win v. Davenport, 9 Heisk. (Tenn.) 
44, ; 


87. Robinson v. Chamberlain, 34 
N.Y. 3895 90 -AmD> 713. 


[a] State officer or contractor act- 
ing as such liable to third party for 
negligence in performance of his du- 


146 [59 C.J.] 
personally liable for the wrongful acts of agents, 
servants, or other persons acting under them when 
they have themselves been guilty of no personal 
neglect, misfeasance, or wrong.*® 


Acts of predecessor. A state officer cannot be 
held responsible for the derelictions of his prede- 
cessor, with which he was not connected.*® 


Money collected under void statute. State officers 
are not personally liable to third persons for mon- 
eys officially collected by them under a statute sub- 
sequently held. void.°° 


In the absence of proof of actual damage, one 
suing a state officer for his technical breach of duty 
ean recover no more than nominal damages.®? 


Penal liability. Under statute state officers may 
be liable to private persons for penalties imposed 
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sonally liable on the contract,°* although members 
of a commission performing a public service, but not 
a governmental agency of the state, may be held 
personally liable for debts contracted in excess of 
available appropriations.°® 

[§ 228] (3) In Tort. The -immunity of the 


state®® does not extend to its officers,°’ and as a 
general rule state officers and agents are personally 


-liable in tort for unauthorized acts committed by 


them in the performance of official duties,°* al- 
though they may eseape liability for the unauthor- 
ized act of a subordinate performed without their 
sanction.®® 


The governor is not personally liable to respond 
in tort for damages caused by him in the mistaken 
but bona fide performance of his discretionary du- 
ties.+ 


for dereliction in performance of official duties.®? 


[§ 227] (2) On Contract. 
general rules,9* a state officer or 
tracts for, and in the name of, the 
ties. Robinson v. Chamberlain, 34 
N.Y. 389, 90 AmD 713. 


88. Riggin v. Brown, 
Mister v. Brown, 59 F. 909; 
Lloyd, 33 F. 593. 


89. Nance v. Stuart, 54 P. 867, 12 
Colo.App. 125 [aff 63 P. 323, 28 Colo. 
194]. 


59 F. 1005; 
Booth v. 


90. Burrill v. Locomobile Co., 42 
S.Ct. 256, 258 U.S. 34, 66 L. Ed. 450; 
Welsbach Co. v. State, 275 P. 436, 206 
Cal. 556 [superseding op (App.) 270 
P. 690]; Whyte v. Jordan, 275 P. 438, 
206 Cal. 552; Hartford Fire Ins. Co. v. 
Jordan, 142 P; ~ 839, 168 Cal. °270; 
American Bonding Co. of Baltimore v. 
Peo., 127 P. 941, 53 Colo. 512. 


[a] State auditor who pays corpo- 
rate license taxes received under Rev- 
enue Act (1902) §§ 64, 65, subsequent- 
ly held invalid, into the state treas- 
ury within. thirty days without suit 
brought against him to recover the 
same, will be freed from liability to 
refund. American Bonding Co. of 
Sone Vv. Peo., 127.P. 941, 53 Colo. 
512. 


[b] Secretary of state was not 
subject to action in individual ca- 
pacity for recovery of taxes paid pur- 
suant to unconstitutional law (Cor- 
poration License Act of 1915. as 
amended; St. [1893] p 57). Whyte 
vy. Jordan, 275 P. 438, 206 Cal. 552. 


91. State v. Dahl, 162 N.W. 186, 
165 Wis. 272. 


[a] Technical breach of duty.— 
State treasurer’s technical breach of 
duty by surrendering bonds deposited 
with him by trust company under St. 
(1898) § 1791le, in the absence of any 
showing of actual damages to plain- 
tiffs naturally and proximately re- 
sulting therefrom, resulted in no 
more than legally presumed nominal 
damages. State v. Dahl, 162 N.W. 
186, 165 Wis. 272. 


92. See statutory provisions; 
case infra this note. 


[a] Secretary of state held liable 
to candidate for wrongful failure to 
perform duties re canvassing of votes. 
Switzler v. Rodman, 48 Mo. 197. 


93. See Officers § 332. 


94. U. S.—Utah Const. Co. v. State 
Highway Commission of Wyoming, 


and 


23 F.(2d) 638 [rev 16 F.(2d) 322 (cert! Downs v. 


In accordance with 
agent who con- 
state is not per- 


gr 48 S.Ct. 437,277 U.S. 580, 72 L. Ed. 
997)]; New York, etc., Steamship Co. 
Neotnctenie a 16 F. 688, 21 Blatchf. 


Conn.—Osgood v. Grosvenor, 1 Root 
89. 


Iowa.—Henry, etc., Mfg. Co. v. Hol- 
lowell, 200 N.W. 137, 198 Iowa 722; 
J. D. Hollingshead Co. v. State Board 
of Control, 195 N.W. 577, 196 Iowa 
841. 


Ky.—Shuck y. Coulter, 90 S.W. 271, 
28 KyL 817. 


‘i Nia a coat ist v. Jackson, 9 Mass. 
90. 


or C.—Stanly v. Hawkins, 3 N. C. 


Pa.—West v. Jones, 9 Watts 27. 
g Vere aet v. Lewis, 3 Call (7 Va.) 


[a] Illustration.—Where the state 
board of control contracted with 
plaintiff to purchase staves from him 
to be used by state convicts in the 
manufacture of butter tubs, it acted 
purely as an agency of the state, and 
strictly within the limitations of its 
statutory powers, and its members 
incurred no personal liability for the 
performance of the contract, and, 
since the state could not be sued, an 
action against the board for breach of 
contract would not lie. J. D. Hol- 
jineshead Co. vy. State Board of Con- 
trol, 195 N.W. 577, 196 Iowa 841. 


95. Wilkinson v. Mercer, 146 N.W. 
362, 125 Minn. 201. 


[a] In absence of full disclosure 
of facts.—‘If the members contract- 
ed debts in behalf of the commission, 
in excess of their approvriation, with- 
out disclosing its condition, they are 
personally liable; but if they dis- 
closed the condition of the appropria- 
tion, so that the plaintiffs, who con- 
tracted to do work for them, knew that 
the fund would be insufficient to pay 
for the work for which they contract- 
ed, and they dealt with them as a 
commission, without stipulation for 
personal liability, they cannot recov- 
er of them personally.” Wilkinson v. 
Mercer, 146 N.W. 362, 125 Minn. 201. 


96. See infra § 336 et seq. 


97. Carpenter y. Atlanta & C. A. L. 
Ry. Co., 114 S.H. 698, 184 N.C. 400; 
Lazzelle, 136 S.E. 195, 102 


[§ 229] 14. Criminal Responsibility’—a. 
mon-Law Offenses. 
feasance in office involves an abuse of public jus- 
tice,? can be committed only by a public officer,* 


Com- 
The common-law crime of mal- 


W.Va. 663. 


“The immunity of the State can not 
be invoked by an officer or agent of 
the State to protect him against his 
unlawful or unwarranted act.” 
Downs v. Lazzelle, supra. 


98. Finnell v. Pitts, 132 So. 2, 222 
Ala. 290; Murtha v. New York Home- 
opathic Medical College and Flower 
Hospital, 126 N.E. 722, 228 N.Y. 183; 
Konner vy. State, 125 N.E. 843, 227 
N.Y. 478; Apfelbacher y. State, 152 
N.W. 144, 160 Wis. 565. 


_[a] Ylustration.—Where state en- 
gineer on a project to improve a high- 
way directed a state highway con- 
tractor to enter on the lands of an - 
abutting owner whose lands had not 
been acquired by the board of super- 
visors of the county as required by 
Highway L. § 148, as it existed prior 
to amendment by L. (1917) ec 261, and 
the contractor went on such lands and 
made excavations, both the engineer 
and such contractor were personally 
liable in trespass. Konner vy. State, 
125° N.E. 848, 227 N.Y. 478 [aff 168 
N.Y.S. 345, 180-App.Div. 837]. 


99. Smith v. Olander, 232 N.W. 
364, 251 Mich. 508. 


[a]. Illustration.—Commissioner 
of public safety, trooper’s superior, 
was not liable for trooper’s unlawful 
assault on plaintiff after lawful ar- 
rest under Pub. Acts (1921) No, 123. 
Smith v. Olander, 232 N.W. 364, 251 
Mich. 503. 


1. Moyer v. Peabody, 29 S.Ct. 235, 
212 U.S. 78, 58 L. Ed. 410 [aff 148 BF. 
870]; Hatfield v. Graham, 81 S.E. 533, 
ve yt 759, LRA1915A 175, AnnCas 


[a] Wrongful arrest.—Where, in 
suppressing an insurrection, the gov- 
ernor imprisoned plaintiff without 
sufficient reason, but in good faith, 
he was not liable personally for dam- 
ages in an action brought after his 
retirement from office. Moyer yv. Pea- 
body, "29 S.Ct. (235, 2112 U.S:'78,-53 “d. 
Ed. 410 [aff 148 F. 870]. 


2. Of officers generally see Offi 
§§ 344-364. if ioe 


Impeachment as criminal prosecu- 
tion see supra § 219 note 22 [a]. 


or Com. v. Miller, 94 Pa. Super. 


4. Com. v. Miller, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 229-236] 


and has been likened to common-law extortion.- A 
state policeman is so far a public officer that he 
may be guilty of the common-law erime of mal- 
feasance in office. To constitute the common-law 
offense of malfeasance,’ nonfeasance,® or misfea- 
sance,® in office, the element of willfulness or cor- 
ruption must be present. A state officer conspir- 
ing to defraud the state is guilty of an offense at 
common law.?° 


[§ 230] b. Statutory Offenses—(1) Malpractice 
in Office. Under statutes denouncing the crime of 
“willfully” charging, receiving, or collecting great- 
er fees by any state officer than he is entitled to by 
law, or “any malpractice in office not otherwise es- 
pecially provided for,” the “malpractice” contem- 
plated by the statute is any malpractice of the same 
kind enumerated in the preceding provisions as 
to excessive fees,1! and the element of “wilfulness” 
is essential to the statutory crime.!2 


[§ 231] (2) Misappropriation of State Funds. 
Under statutes making it an offense for any officer 
fraudulently to take, misapply, convert, or secrete 
public moneys received by him, and defining “mis- 
appropriation” as, inter alia, willful failure to pay 
funds into the state treasury at the time prescribed 
by law, the failure of a state officer to pay moneys 
into the treasury monthly as required by express 
statutory provision may constitute an offense.1? 
Under a statute making it an offense for a state of- 
ficer directly or indirectly to receive any pecuniary 
or valuable consideration as an inducement for de- 
posit of state funds in any particular bank, the 
receipt of benefit as a stockholder of the depositary 
bank is a forbidden inducement.1# 
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statutes authorizing and requiring the state au- 
ditor to “direct prosecutions in the name of the state 
against all persons who, by any means, be- 
come possessed of public money or property, and 
fail to pay or deliver the same,” a charge of em- 
bezzlement of state funds by a state officer is prop- 
erly prosecuted in the name of the state by the 
auditor,*® and a prescription of a given period 
available with respect to prosecutions by the au- 
ditor is available as respects a state officer so 
charged.?® 


[§ 233] (2) Indictment or Information. Under 
constitutional provisions declaring that prosecu- 
tions may be by indictment or information, and 
statutes providing for informations which are not 
repealed by later statutes providing for indict- 
ments, a state officer may be prosecuted by informa- 
tion.1* In accordance with general rules,1® an in- 
dictment or information charging a state officer 
with commission ofa statutory offense in the lan- 
guage of the statute defining it has been held suf- 
ficient.1° 


The sufficiency of particular indictments or in- 
formations charging state officers with particular 
offenses?° will be determined in accordance with 
general rules.?? 

[§ 234] (3) Evidence. General rules?® govern as 


to the admissibility”? and sufficiency?* of evidence 
in prosecutions against state officers. 


[§ 235] (4) Trial. General rules?® control with 
respect to instructions in the trial of a state officer 
for a criminal offense.?® 


[§ 236] 15. Liabilities on Official Bonds—a. In 


. . . 


[§ 232] c. Prosecution—(1) In General. Under |! General. It is well settled that a state treasurer,?? 

5. Com. v. Miller, supra. 16. State v. Strong, supra. y 23. See cases infra this note. 

6 Com. y. Miller, supra. 17. State v. Strong, supra. ‘. Ley sonoceaoaln oe Pe 
s hie 

[a] Captain of troop of state high- [a] Secretary of state charged] state money to the use of a savings 


way patrol securing withdrawal of 
information charging one with driv- 
ing while intoxicated despite ample 
evidence to convict. Com. v. Miller, 
94 Pa.Super. 499. 


7. Ex p. Amos, 112 So. 289, 93 Fla. 


8. Ex p. Amos, supra. 

[a] In absence of allegation of 
willfulness or corruption, no offense 
was charged ‘against a state comp- 
troller who had committed an error 
of judgment by nonaction with re- 
spect to banking matters. Ex p. 
Amos, 112 So. 289, 93 Fla. 5. 


9. Ex p. Amos, supra. 

10. State v. Cardoza, 11 S.C. 195. 

11. Ex p. Amos, 112 So. 289, 93 
Fla. 5. 


[a] BEjusdem generis doctrine re- 
quires such a construction of the- 
malpractice statute. Ex p. Amos, 112 
So. 289, 93 Fla. 5 ey 


12. Ex p. Amos, 112 So. 289, 93 
Fla. 5. 
13. Ex p. McKay, 199 S.W. 637, 83 


Tex.Cr. 221 


a Secretary of state.—Ex p. Mc- 
Sd 199 S.W. 637, 82 Tex.Cr. 221. 


14. Peo. v. Glazier, 124 N.W. 582, 
159 Mich. 528. 


15. State v. Strong, 3 So. 266, 3 
La.Ann. 1081. : 


with embezzlement of public funds 
could not arrest judgment of convic- 
tion on the ground that he had been 
prosecuted by information instead of 
by indictment. State v. Strong, 3 So. 
266, 30 La.Ann, 1081. 


18. See Indictments and Informa- 
tions §§ 253-271. 


19. Peo. v. Glazier, 124 N.W. 582, 
159 Mich. 528. 


{a] Misappropriation of state 
funds by state treasurer.—Peo. Vv. 
Glazier, 124 N.W. 582, 159 Mich. 528. 


20. See cases infra this note. 


[a] Auditing and approving fraud- 
ulent claim against state.—State v. 
Buhler, 198 N.W. 548, 159 Minn. 228 
(indictment held sufficient). 


{b] Fraud against state.—Smith 
yv. State, 65 So. 564, 107 Miss. 486 (in- 
dictment held sufficient). 


[c] Conspiracy to defraud state.— 
State v. Cardoza, 11 S.C. 195 (indict- 
ment held sufficient). 

21. Indictments generally see In- 
dictments and Informations 31 C. J. 
p 548. 

22. Evidence 
generally: 
Admissibility see Criminal Law §§ 

1034-1558. 

Weight and sufficiency see Criminal 

Law §§ 1559-1999. 


in criminal trials 


bank, where the appropriation was 
made by drawing a check on a bank 
where the state had a deposit, making 
it payable to the savings bank, which 
indorsed it over to some other bank 
where it had an account, the checks 
are admissible in evidence. Peo. v. 
Glazier, 124 N.W. 582, 159 Mich. 528. 


[b] Transcript from auditor’s 
book held competent evidence on trial 
of state officer charged with embez- 
zlement of state funds. State —y. 
Strong, 3 So. 226, 39 La.Ann. 1081. 


24. See cases infra this note. 


[a] Fraud on_ state.-—Evidence 
held sufficient to support verdict of 
guilt of statutory crime. Smith v. 
State, 65 So. 564, 107 Miss. 486. 


[bo] Malfeasance in office.—Pvi- 
dence held sufficient to sustain con- 
viction of common-law crime. Com. 
v. Miller, 94 Pa.Super. 499. 


25. See Criminal Law §8§ 2353— 
2496. 


26. See case infra this note. 


{a] On trial of trustee of ‘state 
penitentiary for fraud in connection 
with the purchase of an automobile 
by the state, instructions fairly stat- 
ed the law applicable to the case, and 
to accused’s defense. Smith v. State, 
65 So. 564, 107 Miss. 486. 


27. Ark.—State v. Churchill, 3 S. 
W. 352, 880, 48 Ark. 426; State v. New- 
ton, 33 Ark. 276; Woodruff v. State, 
3: Ark. 285. 
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or other state officer,2® and his sureties, are liable 
on his official bond for his defaults in office as con- 


templated by the bond. 


Good faith of the officer is in itself no defense 
to an action on his bond for a breach thereof.?°® 


[§ 237] b. Validity. Subject to general rules,*° 
liability may not be predicated on a bond which is 
invalid,?* as for defects in respect of its execu- 
Where statute per- 
mits recovery on irregular bonds,*® such recovery 
will be limited to the terms of the contract expressed 


tion,?? filing,?* or recording.** 


in the bond.?® 


Failure of the legislature to approve a bond as 
directed by statute has been held not an indispens- 


Colo.—In re House Resolution, ete., 
21 P. 486, 12 Colo. 395. 


Ind.—State v. Kimball, Wils. 174. 


Ky.—Com. v. Tate, 13 S.W. 113, 89 
Ky. 587,42 Kyts 1. 


Minn.—State v. Bobleter, 
461, 83 Minn. 479. 


Neb.—State y. Hill, 66 N.W. 541, 47 
Neb. 456. 


Nev.—State v. Rhoades, 7 Nev. 434. 


N. J.—State v. Sooy, 39 N.J.Law 539 
{aff 41 N.J.Law 394]. 


Pa.—Com. v. Baily, 10 A. 764, 129 
Pa. 480. 


Vt.—State v. Bates, 36 Vt. 387. 


Va.—wWilson y. Burfoot, 2 Gratt. (43 
Va.) 134. 


Wis.—State v. Harshaw, 54 N.W. 
17, 84 Wis. 5382; State v. McFetridge, 
54 N.W. 1, 998, 84 Wis. 473, 20 L.R.A. 
223. 


28. Fla.—Bemis v. State, 3 Fla. 12. 
Ind.—State v. McCarty, Wils. 205. 


Ky.—Sweeney v. Com., 82 S.W. 639, 
118 Ky. 912, 26 KyL 877. 


Neb.—State v. Moore, 76 N.W. 474, 
56 Neb. 82. 


Or.—State v. Davis, 71-P. 681, 72 P. 
317, 42 Or. 34. 


Pa.—Hultz v. Com., 3 Grant 61. 


29. Dodd v. State, 18 Ind. 56; Al- 
len v. Com.,'1-‘S.E. 607, 83 Va. 94. 


See Jones vy. Smith, 64 Ga. 711 (to 
effect that, where the charge is fraud, 


86 N.W. 


the question of good faith is im- 
portant). 
30. See Officers §§ 388-393. 
31. Mayo v. Renfroe, 66 Ga. 408. 
32. Mayo vy. Renfroe, supra. 
{a] Failure of treasurer to sign 


or of state to accept treasurer’s bond 
rendered invalid ‘his bond of 1876. 
Mayo v. Renfroe, 66 Ga. 408. 


[b] Where surety’s oath required 
by statute was not made and attached 
to bond, such omission of statutory 
formalities invalidated the _ bond. 
Mayo v. Renfroe, 66 Ga. 408. 


{c] . Failure to execute within for- 
ty days of election, as required by 
statute, invalidated treasurer’s bond 
of 1877. Mayo v. Renfroe, 66 Ga. 408. 


33. Mayo v. Renfroe, supra, 


[a] Bond filed in executive depart- 
ment, but filed after time limit pre- 
scribed by law, is invalid. 


STATES 


7 os eee 


[§§ 236-238 


able part of its acceptance by the state,?7 and not 
ground for invalidation of the bond.** 


Fraudulent representations by the state’s agents 


will invalidate a bond executed by sureties in re- 
liance thereon,?® although misstatements made in 
good faith have been held no defense,*° and the sure- 
ty’s liability cannot be limited by false representa- 
tions of the officer bonded.** 


[§ 238] c. Scope and Extent of Liability.+2 Gen- 


eral rules#* control with respect to the scope and 
extent of liability on bonds of state officers and 
agents, such as the auditor of the state,*+ chief clerk 


i of state comptroller’s office,t> commissioner of pub- 


Renfroe, 66 Ga. 408. 
34. Mayo v. Renfroe, supra. 


[a] Treasurer’s bond not recorded 
in office of secretary of state within 
time prescribed by statute was inval- 
id. Mayo v. Renfroe, 66 Ga. 408. 


35. See statutory provisions; 
Officers § 390. 


36. State v. Polk, 14 Lea (Tenn.) 


and 


1 


[a] Where statute requires joint 
and several bond from the officer, if 
a bond is executed and accepted 
which purports to bind each surety 
for a certain part only of-the whole 
penalty, a Surety cannot be held for 
more. State y. Polk, 14 Lea (Tenn.) 


37. State v. Sooy, 38 N.J.Law 324, 
39 N.J.Law 135 [aff 41 N.J.Law 394]. 


38. State v. Sooy, supra. 

39. State v. Sooy, supra. 

40. State v. Bates, 36 Vt. 387. 
ran nee of sureties see infra § 


41. Peo. v. Hart, 117 N.E. 390, 280 
Tlie 3/45. 
[a] Representation by secretary 


of bureau of labor statistics to a 
surety on his bond that the approxi- 
mate amount of money handled by 
him during the year would be two 
thousand dollars, and that the largest 
amount under his control at any time 
would be twenty dollars, did not limit 
the amount of the surety’s liability 
to the state, where neither the state 
nor any agent of the state made any 
such misrepresentation or knew of 
the misrepresentation. Peo. v. Hart, 
117 N.E. 390, 280 Ill. 345. 


Nature and extent of Hability in 
general see infra § 238. 


42. Fraud see supra § 237 text and 
notes 39-41. 


43. See Officers §§ 394-406. 


_44 American Bonding Co. of Bal- 
timore v. Peo., 127 P. 941, 58 Colo. 512; 
Peo, v. Simonds, 98 N.E. 995, 254 Ill. 


612; State v. Moore, 76 N.W. 474, 56 
Neb. 82. 
[a] Embezzlement of funds not 


within official custody.—Where audi- 
tor collected moneys he was not en- 
titled to receive or collect, his bonds- 
men were not liable for the auditor’s 
embezzlement of such moneys. State 
v. Moore, 76 N.W. 474, 56 Neb. 82. 


[b] Misappropriation of registra- 
tion bond funds.—The bondsman of 


Mayo v.!a state auditor of public accounts, 


lie lands and buildings,*® comptroller of state,*? 
live-stock inspector,*® member of board of public 


who has misappropriated any part 
of the state registration bond funds 
to his own use, is liable therefor to 
the state. Peo. v. Simonds, 98 N.E. 
995, 254 Ill. 612. 


[c] Taxes.—A state auditor’s duty 
to pay over to the state treasury cor- 
porate license taxes assessed under 
an unconstitutional statute may be 
enforced by an action on the auditor’s 
official bond. American Bonding Co. 
of Baltimore v. Peo., 127 P. 941, 53 
Colo. 512. 


45. Brown y. Sneed, 14 S.W. 248, 
77 Tex. 471. 


[a] Acts beyond statutory, but 
within agreed, scope of duties.— 
Where the statutory duties of the 
chief clerk were confined to the keep- 
ing of books, but by agreement with 
the comptroller’ made before the 
clerk’s appointment the latter in fact 
had custody of the tax funds, and em- 
bezzled the same, the sureties were 
not liable on his bond, but the chief 
clerk, having voluntarily undertaken 
charge of moneys, was liable on the 
bond directly to the state, and not to 
the comptroller. Brown v. Sneed, 77 
Tex. 471, 14 S.W. 248. 


46. State v. Holcomb, 65 N.W. 873, 
46 Neb. 612 (where point was indi- 
rectly involved). 


[a] Where receipt of public mon- 
eys is not within contemplation of 
constitution or statute defining com- 
missioner’s duties, an action would 
not lie on his official bond with re- 
spect to money he might receive pur- 
suant to contract, and accordingly 
provision for payment of public mon- 
eys to the commissioner militates 
against the validity of the contract. 
State v. Holcomb, 65 N.W. 878, 46 Neb. 
612. 


47. State v. Buchanan, 
A.) 52 S.W. 480. 


[a] Ihiability for acts as ex offi- 
cio member of bond funding board 
covered by official bond as comptrol- 
ler. State v. Buchanan, (Tenn.Ch.A.) 
52 S.W. 480. 


48. U.S. Fidelity & Guaranty Co. 
v. State, 83 So. 2, 120 Miss. 666. 


[a] Unofficial acts.—Where fidelity 
and guaranty company insured only 
the proper performance of the offi- 
cial acts of a state live-stock inspec- 
tor for a county, it is not liable for 
what he did unofficially in connection 
with the dipping of cattle, to allow of 
their transfer into another county, 
under the directions of a federal of- 
ficial. U, S. Fidelity & Guaranty Co. 
v. State, 83 So. 2, 120 Miss. 666. 


(Tenn.Ch, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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works,*® prohibition commissioner,®® receiver and 
register of the land office,®* secretary of bureau of 


STATES: 


labor statistics,°? secretary to commissioners of land 


49. State v. Medary, 17 Ohio 554. 


[a] Bond limited to member of 
‘board of public works does not cover 
defalcation of such member as acting 
commissioner of such board, where 
it further appears that as a mere 
member he would have no control of 
public money, and that to become an 
acting commissioner charged with 
control of funds he must be designat- 
ed as such commissioner by the board 
itself. State v. Medary, 17 Ohio 554. 


50. Peterson v. Cleaver, 265 P. 428, 
124 Or. 547. 


[a] Ordering illegal search of 
home within scope of official func- 
tions.—Prohibition commissioner’s al- 
leged malicious acts in causing an af- 
fidavit for a Search warrant to be 
filed, warrant issued, and search 
thereunder of plaintiff's home made 
were acts done virtute officii, so as to 
render the bondsman on the bond, 
executed pursuant to L. (1923) p 68, 
liable, under Or. L. § 348, relative to 
liability on bonds. Peterson v. Clea- 
ver, 265 P. 428, 124 Or. 547. 


51. Saltenberry v. Loucks, 8 La. 
Ann. 95. 
[a] Liability on bond does not cov- 


er performance of duties beyond 
scope of office, such as receiving price 
of lands sold, which moneys should 
have been paid to treasurer by plain- 
tiff, and for the misappropriation of 
such moneys by the register of the 
land office plaintiff cannot recover 
against his sureties. Saltenberry v. 
Loucks, 8 La.Ann. 95. 


[b] ‘Third persons not entitled to 
recover.—Where by law the bond is 
required to be given to the state, and 
there is no provision for its transfer 
to individuals aggrieved by the 
wrongful acts of the officer, the obli- 
gation of the bond cannot be extended 
so as to inure to their benefit. Salten- 
berry v. Loucks, 8 La. Ann. 95. 


52. Peo. v. Hart, 117 N.E. 390, 280 
Tl. 345. 


[a] License moneys received by 
secretary from employment agencies 
required to take out licenses were re- 
ceived by virtue of his office, so as to 
render the surety on his official bond 
liable for his failure to account there- 
for. Peo. v. Hart, 117 N.E. 390, 280 
Ill. 345. 


53. State v. Smith, 236 P. 410, 110 
Okl. 94. 


[a] Secretary’s bond not covering 
embezzlement by chief clerk.—‘‘No 
liability attaches on the bond of a 
secretary to the commissioners of the 
land office on account of the embez- 
zlement of certain funds belonging to 
the state by a chief clerk employed 
by the commissioners of the land of- 
fice, and removable only by them, 
where the said clerk has given a fidel- 
ity bond, payable to the state, and 
where it is shown that the secretary 
did not act in collusion with the said 
elerk and had no knowledge of the 
clerk’s dishonest acts.” State v. 
Smith, 236 P. 410, 110 Okl. 94. 


54. Cain v. Skillin, 121 So. 521, 219 
Ala. 228, 64 A.L.R. 1022. 


[a] Shooting as within line of of- 
ficial duty.—If a state law enforce- 
ment officer acted in furtherance of 
his duty to suppress crime, and while 
suppressing a disturbance shot plain- 
tiff without justification, his act was 
so far within the scope of his official 
functions as to impose liability on his 

_ official sureties, even though his as- 


sault on plaintiff was actuated by 
personal resentment and was improp- 
er under existing circumstances. 
Cain v. Skillin, 121 So. 521, 219 Ala. 
228, 64 A.L.R. 1022. 


55. Ga.—Renfroe v. Colquitt, 74 
Ga. 618. 
Idaho.—Hurlebaus v. American 


Falls Reservoir Dist., 286 P. 598, 49 
Idaho 158. 


Ill.—Peo. y, Mitchell, 240 Ill.App. 
281; Peo. v. Mitchell, 223 Ill.App. 8. 


La.—State vy. Hunsicker, 90 So. 765, 
150 La. 478. 


Minn.—Cooper, Myers & Co. v. 
Smith, 166 N.W. 504, 139 Minn, 382. 


Ohio.—State vy. McKinnon, 33 Ohio 
Siar [aff 102 N.E. 1127, 87 Ohio 


Tenn.—State v. Buchanan, (Ch.A. 
52 S.W. 480. ; 4 
Wis.—State v. Krause, 202 NW. 


319, 186 Wis. 59; State v. Dahl, 135 
N.W. 474, 150 Wis. 73; State v. Baetz, 
44 Wis. 624. ; 


[a] Improper investment or de- 
posit.—(1) In discharging his duty as 
to investment of state funds, the 
treasurer is not liable as an insurer. 
Peo. v. Mitchell, 240 Ill.App. 281. (2) 
In an action on the bond of a state 
treasurer for losses sustained by il- 
legal investment of school funds in 
the bonds of a milling company, pleas 
that all of the loss alleged over a cer- 
tain amount could have been avoided 
if his successor and the auditor had 


,deposited the bonds with the trustee 


and a committee of bondholders in 
the foreclosure suit, that all loss over 
a certain amount could have been 
avoided if they had accepted from the 
referee in bankruptcy their pro rata 
part of the proceeds, and that the 
bonds were generally considered to 
be first mortgage securities on real 
estate, presented no defenses and 
were Subject to demurrer. Peo. v. 
Mitchell, 223 I1l.App. 8. (3) State 
board of deposits’ instructions to state 
treasurer to decrease rather than in- 
crease deposits in certain depository 
bank did not make treasurer and his 
sureties liable, under St. (1923) § 
14.43, on insolvency of bank almost 
eight years thereafter with deposits 
in excess of amount on deposit at 
time of instructions, in absence of in- 
tervening instructions, and in view of 
execution of two new bonds by bank 
during interval, under § 14.44 subs 3, 
examination of bank by banking com- 
missioner and submission of reports 
by bank, under § 14.42 subs 8, and § 
14.48, without objection to deposit of 
funds in bank, since under the circum- 
stances the board of deposits ac- 
quiesced and ratified the denosit of 
funds in such bank, in view of § 14.47, 
and execution of new bond created 
new term as depository to which in- 
struction was not applicable. State 
v. Krause, 202 N.W. 319, 186 Wis. 59. 


[b] Interest.—(1) Where a treas- 
urer of state receives and converts 
interest on public funds, a liability is 
thereby created, enforceable against 
the obligors on the official bond, exe- 
cuted pursuant to Rev. St. (1908) § 
182 (Gen. Code § 297); and the liabil- 
ity so arising is within the purview 
of the official bond, although the 
loans and deposits from which the in- 
terest sprang were made in violation 
of a penal statute. State v. McKin- 


-non,- 33 OhioCir.Ct. 163 [aff 102 N.E. 


1127, 87 Ohio St. 474]. (2) Sureties 
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office,°* state law enforcement officer,°+ and treas- 
urer of the state.>° 


held not liable for interest on state 
funds converted by treasurer where 
such conversion was the subject of 
statutory penalty. Renfroe v. Col- 
quitt, 74 Ga. 618. 


[c] Liability for acts as ex officio 
insurance commissioner is not cov- 
ered by treasurer’s bond. State v. 
Thomas, 12 S.W. 1034, 88 Tenn, 491. 


[ad] Liability for acts as ex officio 
member of bond f board cov- 
ered by treasurer’s bond. State v. 
Buchanan, (Tenn.Ch.A.) 52 S.W. 480. 


[e] Liability to corporate credi- 
tors.—(1) A state treasurer’s bond 
running to the state, conditioned for 
the delivery to his successor, “or to 
any other persons authorized by law 
to receive the same,” all moneys, etc., 
belonging to his office, covered securi- 
ties deposited by a trust company 
with the treasurer under St. (1898) § 
1791le, as amended by L. (1905) ec 504, 
requiring the treasurer to hold such 
securities in trust for the depositors 
and creditors of the trust company. 
State v. Dahl, 135 N.W. 474, 150 Wis. 
73. (2) St. (1898) § 1789 provides 
that a corporation shall cease to ex- 
ist when it files a certified copy of 
its resolution of dissolution in the 
office of the register of deeds of the 
home county of the corporation, and 
also in the office of the secretary of 
state. Section 179le, as amended, by 
L. (1905) c 504, makes it the duty of 
the state treasurer to receive and re- 
tain in custody ‘during the existence” 
of the corporation securities deposit- 
ed by trust companies for the benefit 
of depositors and creditors. It was 
held that, where the state treasurer 
surrendered securities deposited be- 
fore the certificate of dissolution was 
filed with the register of deeds of the 
prover county, he was liable to the 
ereditors of the corporation on his 
official bond. State v. Dahl, supra. 


[f] Mere irregularity of treasurer 
in making a payment, where the mon- 
ey was paid to the proper person and 
applied to the proper use, is not a’ 
breach of his bond. State v. Baetz, 44 
Wis. 624. 


[g] Misappropriation as official 
act.—Act of state treasurer in ab- 
stracting warrant drawn by auditor 
on him in favor of school district, in 
forging indorsement of district treas- 
urer, and in selling warrant to vJjain- 
tiff were official, as distinguished 
from personal or unofficial. acts. 
Cooner, Myers & Co. v. Smith, 166 
N.W. 504, 139 Minn. 382. 


[h] Neglect to audit books.—The 
surety on the bond of a state treas- 
urer conditioned that he should well 
and truly perform all and singular 
the duties incumbent on him is liable 
to the same extent as the treasurer 
for his nonperformance of the duty 
of posting his books, causing the 
state to incur expense for the purpose 
of having them posted. State v. Hun- 
sicker, 90 So. 765, 150 La. 473. 


{i] Subrogation of third person.— 
(1) A third person who in good faith 
and without notice has cashed war- 
rants. forged by a state treasurer, 
which warrants were subsequently 
collected from the state by the in- 
dorsee, and who has renaid the state, 
may recover from the defaulting 
treasurer’s sureties (Cooper, Myers & 
Co. v. Smith, 166 N.W. 504, 139 Minn. 
382 [holding that, if state treasurer 
abstracted auditor’s warrant on treas- 
urer in favor of school district, forged 
indorsement of treasurer of district, 
and sold warrant to plaintiff corpora- 
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[§ 239] d. Period of Liability. 


with general rules,®* the sureties on the bond given 
for one term are not liable for a state officer’s de- 
faults during another term, the bond given for one 
term not covering official acts during another term ;°* 
but where the officer holds over until his successor 
qualifies, the original bond covers defaleations dur- 


ing the hold-over period.®® 


[§ 240] e. Discharge of Sureties.°° 
rules®® control with respect to discharge of sureties 
on the bonds of state officers, such as the comptrol- 


tion, which received the same in good 
faith and without negligence, and in- 
dorsed warrant to its bank, and after- 
ward repaid state what it received on 
warrant, sureties on treasurer’s bond 
would be liable to plaintiff]); (2) but 
where such third person was charge- 
able with facts putting him on notice, 
recovery against the sureties will be 
denied (Cooper, Myers & Co. v. Smith, 
supra [holding that, where state 
treasurer abstracted auditor’s war- 
rant on him in favor of school dis- 
trict, forged indorsement of district 
treasurer, and sold it to plaintiff, 
which repaid amount received on war- 
rant to state, plaintiff was guilty of 
negligence precluding recovery on 
state treasurer’s bond, the possession 
by treasurer of paper which it was 
his duty to pay and not to sell being 
suspicious circumstance putting 
plaintiff on notice]). 


[ij] Receipt and disbursement of 
irrigation funds.—Under L. (1923) ¢ 
178, imposing duties on state treas- 
urer to receive and disburse funds of 
irrigation district in payment of dis- 
trict’s bonds, and United States con- 
tract obligations, such duties are offi- 
cial acts as contemplated by Comp. 
St. §§ 157, 177, 424, 430, 433, relating 
to official bonds which, in the absence 
of legislative act requiring special 
bonds, are guaranteed by the state 
treasurer’s Official bond, and hence 
expenditure of money to provide ad- 
ditional bond for the state treasurer 
was unlawful, and directors of dis- 
‘trict should be restrained from mak- 
ing such expenditure. Hurlebaus v. 
American Falls Reservoir Dist., 286 
P. 598, 49 Idaho 158. 


56. See Officers §§ 407-409. 


57. State v. Churchill, 48 Ark. 426, 
3 S.W. 352, 880; Mullikin v. State, 7 
Blackf. (Ind.) 77; State v. Powell, 4 
So. 447, 40 La.Ann. 241; Public Ac- 
counts Com’rs v. Greenwood, 1 S.C.Eq. 


[a] By statute in Kentucky, where 
the sureties on successive bonds are 
the same, one action may be brought 
on the several bonds, the bonds being 
set out in separate paragraphs. Com, 
va. . Date, 13 SswWs 117, 89 Ky. 608, 12 
KyL 9. 


58. Archer v. State, 22 A. 6, 737, 
74 Md, 410. 


59. Fraudulent representations pre- 


cluding inception of sureties’ obliga-' 


uae’ supra § 237 text and notes 


60. See Officers §§ 410-416, 


61. State v. Buchanan, (Tenn.Ch. 
A.) 52 S.W. 480. 


[a]. Mere fact that new duties 
have been imposed on the comptroller 
by statute does not discharge his 
sureties. State v. Buchanan, (Tenn. 
Ch.A.) 52 S.W. 480. 


62. Peo. v. Vilas, 93 AmD 520, 36 
N.Y. 459, 3 AbbPrNS 520. 


STATES 


In accordance 


of the state.®® 


‘ 


[§§ 239-241 


ler of the state,*t loan commissioner, °? secretary of 
bureau of labor statistics,®* secretary-treasurer of 
a state college,°* state librarian,®> and treasurer 


[§ 241] f. Enforcement®’—(1) Conditions Pre- 
cedent. Statutory requirements-that claims against a 
state bonding fund should be filed within a pre- 


scribed period after discovery of the wrongful act 


General 


[a] Legislative alteration of com- 
missioner’s duties does not discharge 
sureties, so long as the duties remain 
appropriate to the office, and conse- 
quently an addition of five hundred 
dollars to the fund administered by 
loan commissioner did not discharge 
his sureties. Peo. v. Vilas, 93 AmD 
520, 36 N.Y. 459, 3 AbbPrNS 520. 


63.) Peo. vi... Hart, 117 N.S 7390); 
280 Ill. 345. 

[a] Failure of other officers to 
prevent defalcation.—The surety on 
the bond of the secretary of the bu- 
reau of labor statistics was not re- 
lieved from its obligation for money 
not accounted for by such secretary 
because other state officers knew the 
secretary was confusing the funds 
of the state and mingling them with 
his own funds and took no steps to 
prevent further loss or further de- 
fault; it not appearing that the state 
had knowledge that he had been 
guilty of any dishonest conduct or 


was intending to abscond or make 
default. Peo. v. Hart, 117 N.E. 390, 
280 Ill. 345. 


64 State v. Llewellyn, 167 P. 414, 
23 N.M. 43 [cert den 38 S.Ct. 638, 245 
U.S. 666, 62 L.Ed. 538]. 


[a] Depletion of depository’s 
funds.—‘‘Evidence that the assets of 
the depository bank, holding funds in 
the hands of an officer of the state 
were depleted on a named date is in- 
sufficient to defeat recovery upon the 
bond of such officer for loss of such 
funds, where such surety does not 
undertake to show that such depleted 
assets were not restored prior to the 
loss of such funds; the bank having 


-continued as a going concern for more 


than ten months after the bond was 
given.” State v. Llewellyn, 167 P. 
414, 23 N.M. 43 [cert den 38 S.Ct. 68, 
245 U.S. 666, 62 L.Ed. 538]. 


65. State v. Laughton, 8 P. 344, 19 
Nev. 202. 
[a] On compliance with statutory 


provisions as to discharge.—Where 
statute provides that a surety on an 
official bond may be released there- 
from by filing a notice with a particu- 
lar officer (the custodian of the bond), 
setting forth the name of the officer 
on whose bond he is surety, the 


amount of his liability, and that he 


desires to be absolved from further 
liability, if such notice is in the form 
of a note to the officer (lieutenant 
governor as ex officio librarian) on 
whose bond he is surety, and contains 
all that is required by the statute, it 
will be sufficient. State v. Laughton, 
8 P. 344, 19 Nev. 202. 


66. Peo. v. Hamill, 102 N.E. 1052, 
259 Ill. 506; Com. v. Tate, 89 Ky. 587, 
13 S.W. 118, 12 KyL 1; State ex rel, 
Bell v. United States Fidelity & Guar- 
anty Co., 139 S.W. 168, 286 Mo. 352: 
State v. Thomas, 12 S.W. 1034, 88 
Tenn, 491. ‘ 


[a] Account stated not shown.— 
Where a state treasurer made reports 


for which it is sought to hold the fund®* are man- 
datory,®® and create a condition precedent to the 


right of recovery.7° 


as required by Hurd Rev. St. (1911) 
e 130 §§ 14, 15, to the auditor and 
governor, the fact that the governor 
received and transmitted the reports 
to the general assembly, without ob- 
jection, does not constitute an ac- 
count stated which will discharge the 
sureties. Peo. v, Hamill, 102 N.E. 
1052, 259 Ill. 506. 


[b] Imposition of additional du- 
ties did not discharge sureties. State 
v. Thomas, 12 S.W..1034, 88 Tenn. 491. 


[ec] Laches or fraud of other of- 
ficers.—It is no defense for the sure- 
ty on the bond of the treasurer of 
a state institution that the treasurer 
had been a defaulter during his terms 
just prior to execution of the bond, 
as a reasonable investigation would 
have shown, and that the board of 
managers of the institution accepted 
his reports, and certified that his ac- 
counts had been examined and ap- 
proved by them, and that legislative 
investigating committees had report- 
ed that they had examined and ap- 
proved his accounts, and that the 
surety had known of and relied on 
such records and reports, the sureties 
of an officer not being discharged by 
laches or fraud of other officers of 
the state. State ex rel. Bell v. United 
States Fidelity & Guaranty Co., 139 
S.W. 1638, 236 Mo. 352. 


[d] Negligence of other officers.— 
The failure of the auditor and secre- 
tary of state to make proper month- 
ly and biennial settlements with the 
state treasurer, as required by law, 
whereby the latter was able to appro- 
priate money of the commonwealth to 
his own use, and to conceal the fact, 
does not release sureties on the treas- 
urer’s bond, it being conditioned that 
the treasurer should ‘faithfully and 
diligently discharge all the duties ap- 
pertaining to his office.’ Comialav. 
Tate, 3) SIW.L18) S98 asy S38 Ts 


[e] Violation of duty.—(1) Where 
a state treasurer unlawfully procured 
the issue of warrants to himself by 
the state auditor, and then paid them 
to himself, it is no defense to an ac- 
tion against his bondsmen that the 
warrants were regular on their face, 
and that the auditor violated his duty 
in drawing them. Peo. v. Hamill, 259 
Tll. 506, 102 N.E. 1052. (2) It is no 
defense to an action on the state 
treasurer’s bond that the money il- 
legally withdrawn by him was origi- 
nally received by him without an or- 
der by the auditor having first been 
obtained, as required by Hurd Rev. St. 
(1911) ¢c 130 §§ 7, 8, 9. Peo. v. Hamill, 
supra. 


67. Of officers’ bonds generally see 
Officers §§ 414-449. 
68. See statutory provisions. 


69. Bowman County vy. MelIntyre, 
202 N.W. 651, 52 N.D. 225; Madden y. 
Dunbar, 201 N.W. 988, 52 N.D. 65, 


70. Bowman County v. McIntyre, 
202 N.W. 651, 52 N.D. 225. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 242-246] 


[§ 242] (2) Defenses Generally. 
fenses should be raised in limine, and cannot later 
be urged in bar of an action on a state officer’s 


bond.71 


[§ 243] (3) Limitations, Laches, Estoppel, and 
Waiver. General rules governing limitations of ac- 
tions on official bonds’? control with respect to the 
bringing of actions on bonds of state officers and 
agents, such as the auditor of the state,7® chief clerk 
of state comptroller’s office,74 clerk of board of 
commissioners for sale of school and university 


lands,*> and tax collector.7¢ 


Laches and estoppel. 
not imputable to the state.77 


lar circumstances involved.7® 


Waiver of a claim against state bonding fund may 
be shown by failure to present same within time 


71. Peo. v. Hamill, 102 N.E. 1052, 
259 Ill. 506. 

[a] Illustration The failure of 
the governor to order a suit ona state 
treasurer’s bond, as required by Hurd 
Rev. St. (1911) c 130 § 6, or of the 
auditor to institute the suit, as re- 
quired by Hurd Rev. St. (1911) ¢c 15 
§ 15, is a dilatory defense, which 
must be raised at the earliest oppor- 
tunity. Peo. v. Hamill, 102 N.1. 1052, 
259 Ill. 506. 


72. See Officers § 425. 
73. Com. v. Page, 5 Ky.Op. 190. 


74 Brown v. Sneed, 14 S.W. 248, 77 
Tex. 471. 


[a] Limitations do not apply 
against state’s suit on bond unless ex- 
pressly made applicable.—Brown v. 
Sneed, 14 S.W. 248, 77 Tex. 471. 


75 astate vViebaviss tl P68, 2k. 
317, 42 Or. 34. 


76. Ware v. Greene, 37 Ala. 494; 
State v. Pratte, 40 AmD 140, 8 Mo. 
286. 


[a] Six-year statute held inappli- 
cable to summary proceeding by state. 
—wWare v. Greene, 37 Ala. 494. 


[b] Rule that limitations do not 
run against the state does not apply 
to suits on official bonds taken in the 
name of the state for the use of in- 


dividuals. State v. Pratte, 40 AmD 
140, 8 Mo. 286. 
Peo. v. Whittemore, 97 N.E. 


77. 
€83, 253 Ill. 378. 


[a] As a rule laches, acquiescence, 
or unreasonable delay by state offi- 
cers in performing a duty, as in Suing 
on an Official bond, is not imputable 
to the state when acting in its SOV- 
ereign capacity. Peo. v. Whittemore, 
97 N.E. 683, 253 Ill. 378. 


7g. See Estoppel 21 C. J. p 1052. 
79. See cases infra this note. 
[a] Estoppel to sue on bond.—(1) 


The state would not be estopped by 
long delay in suing on the official 
bond of a state treasurer where no 
one was injured by the delay. Peo. 
v. Whittemore, 97 N.E. 683, 253 Tl. 
378. (2) Alleged settlement with of- 
fice or estate held not to raise equita- 
ble estoppel precluding state’s suit 
against sureties. Peo. v. Hamill, 102 
N.EB. 1052, 259 Ill. 506; Peo. v. Whitte- 
more, supra. 


[b] Estoppel to assert defense.— 
A state treasurer, who unlawfully 


, ches The laches of its officers 
in bringing suit on an official bond ordinarily are 
Whether an estop- 
pel™® has been shown will depend on the particu- 
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prescribed by statute.®® 


[§ 244] (4) Parties. 
in actions on official bonds’! control with respect 
to suits on bonds of state officers.’? 


General rules as to parties 


Where a bond is made payable to an officer, suit 
thereon should ordinarily be brought in the name 
of the officer and not in the name of the state.83 


[§ 245] (5) Pleading.84 The complaint in an ac- 
tion against the state bonding fund under statute 
limiting the time for presentation of claim®® should 


allege facts showing compliance with such statutory 


requirements.*® 


It has been held that an express 


allegation of damage is unnecessary in a suit against 
the state bonding fund.§* 


[§ 246] (6) Evidence. 
dence in suits on official bonds**® apply with respect 


General rules as to evi- 


to suits on bonds of state officers, such as the sec- 


drew from the treasury money on 
warrants obtained by him which 
stated that they were for the purpose 
of paying the expenses of collections 
on municipal bonds, and his sureties 
are estopped from claiming that the 
payments to the treasurer did not 
represent actual expenses of the 
state, or were not retained to pay 
such expenses. Peo. v. Hamill, 102 
N.E. 1052, 259 Ill. 506. 


80. Madden v. Dunbar, 
988, 52 N.D. 65. 


81. See Officers §§ 426, 427. 


82. State v. Dahl, 135 N.W. 474, 
150 Wis. 73. 


[a] Treasurer.—Under St. (1898) 
§ 179le, as amended by L. (1905) ¢ 
504, requiring trust companies to de- 
posit certain securities with the state 
treasurer for the benefit of depositors 
and creditors, such ereditors may use 
the name of the state or the attorney- 
general as plaintiff in an action on the 
treasurer’s bond for misappropriation 
of such securities, or such action may 
be brought by the attorney-general in 
the name of the state. State v. Dahl, 
135 N.W. 474, 150 Wis. 73. 


83. Galbraith v. State, 10 Lea 
(Tenn.) 568; State v. Bates, 36 Vt. 
387. 


201 N.W. 


84. In actions on official bonds 
generally see Officers §§ 428-440. 


85. See supra § 241. 


86. Madden v. Dunbar, 201 
988, 52 N.D. 65. 


[a] Illustration.—In action against 
state bonding fund for the wrongful 
act of state inspector in converting 
plaintiff's automobile, complaint fail- 
ing to allege either generally as pre- 
scribed by Comp. L. (1913) § 7461, or 
specially, the date of plaintiff's dis- 
covery of the wrongful act, and that 
claim therefor was presented within 
sixty days thereafter to the state in- 
surance commissioner, pursuant to 
L. (1919) ec 158 §§ 7, 9, was demurra- 
ble. Madden v. Dunbar, 201 N.W. 988, 
52 N.D. 65. 


[b] Allegation sufficient.—Under 
Comp. L. (1913) § 7461, relating to 
pleading performance of conditions 
precedent in contract, allegation that 
claim against state bonding fund was 
duly presented is sufficient as against 
demurrer. Bowman County v. Mc- 
Intyre, 202 N.W. 651, 52 N.D. 225. 


87. Bowman County v. McIntyre, 
supra. 


N.W. 


retary of the bureau of labor statistics,°® and the 
treasurer of the state.°° 


[a] Allegation of breach sufficient. 
—Complaint alleging breach of official 
bond issued under L. (1919) e@ 158. 
providing for bonding of public em- 
ployees by state bonding fund, is good 
as against demurrer without express 
allegation of damage because of 
breach. Bowman County v. McIntyre, 
202 N.W.: 651, 52 N.D. 225. 


88. See Officers §§ 441-443. 


89. Peo. v. Hart, 117 N.E. 390, 280 
Tll. 345. 
[a] Evidence held sufficient to 


show amount sued for received by 
secretary, and not accounted for. 
Peo. v. Hart, 117 N.E. 390, 280 Ill. 345. 


wae Ark.—State v. Newton, 33 Ark. 
76. 
Ba ea a v. Mitchell, 240 Ill.App. 


Ky.—Com. v. Tate, 13 S.W. 113, 89 
Key 2587012) Keyl: 


Neb.—Paxton v. State, 81 N.W. 383, 
59 Neb. 460, 80 AmSR 689. 


mae J;—Sooy v. State, 41 N.J.Law 
Va.—Baker v. Preston, Gilm. (21 
Va.) 23'5. 


Wis.—State v. Dahl, 162 N.W. 186, 
165 Wis. 272. 


[a] Entries in treasurer’s books of 
account are competent evidence 
against him and his sureties in an 
action on his bond. State v. Newton, 
33> Ark.) 276; -Com.- v.. Tate, 13° S.Ww 
113, 89 Ky. 587, 12 Ky 1; Paxton ‘v: 
State, 81 N.W. 3838, 59 Neb. 460, 80 
AmSR 689; Sooy v. State, 41 NJ. 
Law 394; Baker v. Preston, Gilm. 
(21 Va.) 235. 


[b] Excluding proof of demand 
for return of funds was proper in 
an action of debt on bond of state 
treasurer, because not necessary for 
people to aver or prove a demand on 
the treasurer for return of money. 
Peo. v. Mitchell, 240 Ill.App. 281. 


{c] Sufficiency of evidence.—In ac- 
tion by creditors of trust company 
against state treasurer and: surety on 
his bond for damages from his breach 
of duty under St. (1898) § 1791le, in 
surrendering trust company’s securi- 
ties to it, evidence was held sufficient 
to show that such surrender did not 
constitute an injury to plaintiffs, 
which naturally and proximately re- 
sulted in actual damages to them. 
State v. Dahl, 162 N.W. 186, 165 Wis. 
272. 


° 
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[§ 247] (7) Trial. General rules®! control with 
respect to trial of suits on bonds of state officers, 
such as a state law enforcement officer,°? and treas- 


urer.?? 


[§ 248] (8) Damages. 


The general rule that a 
surety on an official bond is not liable for punitive 
damages®* has been said to apply with peculiar 
force where the surety is a state bonding fund,®® 
and where plaintiff sues the state officer and the 
fund jointly, without pleadings differentiating their 


STATES 


In General. 


respective liabilities, he will be deemed to have 


91. Questions of law and fact in 
actions on official bonds generally see 
Officers § 444. 

Trial generally see Trial [38 Cyc 
1238]. 

92. Cain v. Skillin, 121 So. 521, 219 
Ala. 228, 64 A.L.R. 1022. 

[a] Questions of law and fact.— 
Whether law enforcement officer was 
acting under color of office when mak- 
ing assault and battery on plaintiff 
was for jury, where the facts did not 


clearly establish this point without 
adverse reasonable inference. Cain v. 
Skillin, 121 So. 521, 219 Ala. 228, 64 
A.L.R. 1022. 

93. Peo. v. Mitchell, 240 Ill.App. 
281. 


[a] Instructions.—Requested in- 
structions in an action of debt on 
bond of state treasurer were properly 
refused where not based on evidence, 
confusing, or assuming the existence 
of facts instead of requiring the jury 
to find them from the evidence. Peo. 
v. Mitchell, 240 Ill.App. 281. 


94. See Officers § 403. 


95. Yesel v. Watson, 226 N.W. 624, 
58 N. D. 524, 64 A.L.R. 929. 


96. Yesel v. Watson, 226 N.W. 624, 
58 N. D. 524, 64 A.L.R. 929. 


97. Right to compensation in gen- 
eral see Officers §§ 233-242. 


Failure to qualify as affecting right 
to compensation see supra § 204. 


Form and elements see Officers §§ 
243-248. 

Amount see Officers §§ 249-2504. 

Mode of payment see ‘Officers § 251, 


Period of compensation see Officers 
§ 252. 


98. Flood v. State (Fla.) 129 So. 
861; In re Advisory Opinion to the 
Governor, 107 So. 366, 90 Fla. 708; 
State ex rel. Buder v. Hackmann, 265 
S.W. 532, 305 Mo. 342; Murdock v. 
Mabey, 203 P. 651, 59 Utah 346. 


[a] Generally.—(1) ‘Before the 
state can be held liable for payment 
of a fee or expense incurred in its 
behalf, the person or officer claiming 
such fee or expense must be able to 
point out the law authorizing such 
payment.” State ex rel. Buder v. 
Hackmann, 265 S.W. 532, 534, 305 Mo. 
342. (2) Legislation purporting to 
authorize payment of compensation 
to state officers in excess of limita- 
tions imposed by the constitution does 
not authorize such payments from 
state funds. In re Advisory Opinion 
to the Governor, 107 So, 366, 90 Fla. 
708. (3) Const. art 7 § 20, fixing the 
compensation of certain state officers 
and stating that the legislature may 
provide for the payment of their actu- 
al expenses while traveling in the 
performance of official duty, did not 
make the payment of such expenses 
obligatory on the legislature nor give 
the officers referred to a constitution- 


al right to have such expenses paid 
by the state. Murdock v. Mabey, 203 
P. 651, 59 Utah 346. (4) Fees eollect- 
ed by officers represent a charge made 
by the state for services rendered by 


‘it through its officers and constitute 


funds subject to its control, to be 
applied as the legislature may direct. 
Flood v. State, (Fla.) 129 So. 861. 


99. State v. Wright, 44 P. 89, 17 
Mont. 565. 


[a] Compensation payable exclu- 
sively out of particular fund and not 
a claim against the state. State v. 
Wright, 44 P. 89, 17 Mont. 565. 


1. Ill—Peo. v. Simonds, 98 N.E. 
OOo zoe Els G2: 
Ind.—Henderson v. State, 96 Ind. 


437. 


Kan.—wNation v. Tully, 121 P. 507, 
86 Kan. 564, 


Ky.—Shanks v. Commonwealth, 292 
S.W. 837, 210 Ky. 212. 


Neb.—State v. Home Ins. Co., 81 
N.W. 4438, 59 Neb. 524; Moore vy. State, 
74. N.W.. 319, 53 Neb. 831; State v. 
Liedtke, 10 N.W. 7038, 12 Neb. 171. 


[a] Auditor’s “fees are compensa- 
tion given by law to [him] .. . 
for official services rendered to indi- 
viduals,” and belong to him personally 
in the absence of clear legislative pro- 
vision to the contrary. Henderson vy. 
State, 96 Ind. 437, 441. 


[b] Authentication fees.—Statutes 
authorizing the. state auditor to 
charge such fee, if any, not exceeding 
a specified amount, as he may deem 
proper for authentication of bonds, 
and silent as to whether the fees shall 
belong to the state or to the auditor, 
have been construed as entitling the 
auditor personally to such fees, and 
prior general statutes providing that 
the auditor shall collect and pay to 
the state a specified fee, for his cer- 
tificate and seal when used to authen- 
ticate any writing, paper, or document 
required to be authenticated from his 
office do not change the rule, because 
the authentication is not of a docu- 
ment required by law to be authenti- 
cated from his office, but is merely an 
authentication of the fact of registra- 
tion. Nation v. Tully, 121 P. 507, 86 
Kan. 564 (wherein the court held that 
a statute requiring the auditor to reg- 
ister such public utility bonds as 
might be presented for registration, 
and to place thereon his certificate au- 
thenticating the fact of registration, 
and providing that in his discretion 
he could charge such fee as he desired, 
not exceeding fifty cents a bond, for 
authentication, clearly contemplated 
that the fees should belong to the 
auditor and not to the state, because 
the legislature would not leave to the 
whim or discretion of the auditor the 
amount of the fees to be charged if 
such fees were for the state, state 
fees customarily being fixed by stat- 
ute and not left to ‘tthe discretion of 
the collecting officer). 


- £§§ 247-249 


waived the punitive damages he might have recov- 
ered as against the officer.°® 


[§ 249] 16. Compensation—a. Of Officers—(1) 
General rules governing compensation 
of public officers?’ control subject to constitutional 
or statutory modifieations with respect to state of- 
ficers,°® such as arid land commissioners,°® auditor 
of the state,! capitol commissioners,? commissioner 
of banking and insurance,? commissioner of immi- 
gration,* commissioner of lands and immigration,*® 


[c] Fees for services rendered in 


administering act relative to insur- 


ance companies belong to the state 
and not to the auditor personally, in 
view of constitutional provisions for- 
bidding certain state officers, includ- 
ing the auditor of public accounts, to 
receive any fees or other compensa- 
tion additional to the salary prescrib- 
ed by law. State v. Liedtke, 10 N.W. 
703, 12 Neb: 171. 


[d] Where compensation of state 
auditor is fixed by law, he is entitled 
to no additional compensation, and 
where he is required by statute to 
certify to the rate necessary to meet 
the principal and interest on railroad 
aid bonds issued by a municipality, he 
has no right to receive, in addition to 
his salary, clerk hire, and other ex- 
penses fixed by law and appropriated 
by the legislature, out of the amount, 
in whole or in part, collected by the 
state as costs for collecting and dis- 
bursing the registration bond fund. 
oes v. Simonds, 98 N.E. 995, 254 Ill. 


[e] Traveling expenses.—Where a 
trip outside the state is not in per- 
formance of a statutory duty the 
auditor is not entitled to travel at the 
state’s expense under’ statutes pro- 
viding for payment of traveling ex- 
penses of an officer on “official busi- 
ness;’”’? and his expenses in attending 
a national convention were not incur- 
red on “official business,’”’ authorizing 
a recovery therefor, as the fact of ed- 
ucational value of such a trip to the 
auditor was too remote to constitute 
“official business.” Shanks v. Com- 
monwealth, 292 S.W. 837, 219 Ky. 212. 


ae State v. Cook, 43 P. 928, 17 Mont. 


[a] Compensation payable out of 
particular fund and not claim against 
state.—State v. Cook, 43 P. 928, 17 
Mont. 529. 


3. State v. Duryee, 47 A. 1064, 65 
N.J.Law 449. 


[a] Fees received for valuation of 
policies and annuity bonds of domes- 
tic insurance companies belong to the 
state and not to the commissioner 
under applicable statutory provisions, 
State v. Duryee, 47 A. 1064, 65 
N.J.Law 449. 


4 People v. Van Ness, 21 P. 554, 79 
Cal. 84, 12 AmSR 134. 


[a] Fees collected under color of 
office and without authority of law 
belong to the state and not to the com- 
missioner of immigration. Peo. v. 
Van. Ness, 21. P.. 554,79 Cal. 845-12 
AmSR 1384. ‘ 


5. State v. Bloxham, 7 So. 873, 26 
Fla. 407. 


[a] . On abolition of office by the 
adoption of a new constitution trans- 
ferring duties to a newly created office 
of commissioner of agriculture, the 
existing incumbent is not entitled to 
compensation formerly prescribed by 
the old constitution for the office of 
commissioner of lands and immigra- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae Pee Hee 


- 


y 


ed ne A aaa Ts 


oo — — ee a ee eee eee 
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comptroller of state,* game and fish commissioner,’ 
governor,® land commissioners,® lieutenant gover- 
nor,*® members of board of regents,!1 members of 
state board of accountancy,!2 members of state board 


tion. State v. Bloxham, 7 So. 873, 26 
Fla. 407. 

6. Thomas v. Owens, 4 Md. 189; 
State v. Allen, (Tenn. Ch. App.) 46 
S.W. 308. 

[a] Entitled to salary from date 


of qualification and not 
Thomas v. Owens, 4 Md. 189. 


[b] To be entitled to commissions 
on taxes collected, the state comptrol- 
ler must be able to “put his finger 
upon the law that authorized”’ him to 
retain such commissions. State v. 
Allen, (Tenn. Ch. App.) 46 S.W. 303. 


7. State ex rel. and to Use of Birm- 
ingham v. Hackmann, 207 S.W. 498, 
276 Mo. 504. 


_ [a] Hotel expenses.—Since there 
is no law requiring the state game 
and fish commissioner to reside at the 
state capital, where he has established 
his office, but not his residence there, 
his hotel bills, incurred while engaged 
at his office once or twice a month in 
going over the expense accounts of 
his office and, of his deputies, as re- 
quired by Rev. St. (1909) §§ 6558, 
6566, are chargeable to the state un- 
der section 6558, allowing him neces- 
sary “incidental expenses.’ State ex 
rel. and to Use of Birmingham v. 
Hackmann, 207 S.W. 498, 276 Mo. 504. 


8. State v. Davis, 225 P. 1064, 116 
Kan. 211; Bailey v. Kelly, 79 P. 735, 
70 Kan. 869; State v. Graham, 26 
La.Ann,. 568, 21 AmR 551; State v. 
Walker, 78 Mo. 139; Terrell v. Mid- 
dleton, (Tex.Civ.App.) 187 S.W. 367 
[error refused 191 S.W. 1138 and reh 
den 193 S.W. 139]. 


[a] Compensation during absence 
from state.—(1) The governor has 
been held entitled to his salary for 
periods during which he was tempo- 
rarily absent from the state and so- 
journing within a few hours’ run of 
the capital, there being no devolution 
of office under such circumstances en- 
titling the lieutenant governor to 
compensation of the governor for dis- 
charging the duties of the governor- 
ship. State v. Graham, 26 La.Ann. 
568, 21 AmR 551. (2) Where absent 
from the state on official duties, the 
governor is entitled to his salary dur- 
ing the period of such absence. State 
v. Walker, 78 Mo. 139. 


[b] Household expenses.—Under 
constitutional provisions to the effect 
that the governor shall receive a sal- 
ary of a stated amount “and no more,” 
and “shall have the use and occupa- 
tion of the Governor’s mansion, fix- 
tures, and furniture,” the governor 
cannot be allowed state funds to pay 
his household expenses, such as liq- 
uors, meat, and vegetables for his ta- 
ble, embossed cards and printed invi- 
tations to social functions, auto re- 
pairs and gasoline, and food and care 
of horses. Terrell v. Middleton, (Tex. 
Civ. App.) 187 S.W. 367 [error refused 
191 S.W. 1138 and reh den 193 S.W. 
139]. 


[ec] Purchase of provisions not au- 
thorized under an act appropriating 


before. 


money for maintaining executive 
mansion. Bailey v. Kelly, 79 P. 735, 
70 Kan. 869. 


9. Ball v. Kenfield, 55 Cal. 320. 


[a] Entitled to salary from date 
of appointment, and not limited, to 
salary from later date of qualification. 
Ball v. Kenfield, 55 Cal. 320. 


10. State v. Turner, 233 P. 510, 117 
Kan. 755; State v.. La Grave, 45 


STATES 


commissioner,?® 


243, 23 Nev. 216, 35 L.R.A. 283. 


[a] Entitled to salary of governor 
where powers and duties of governor- 
ship devolve upon him following the 
governor’s death. State v. La Grave, 
45 P. 248, 23 Nev. 216, 35 L.R.A. 233. 


Lb] Where compensation is fixed 
or limited by constitutional provision, 
the lieutenant governor is not entitled 
to any compensation in excess of the 
limits so prescribed. State v. Turner, 
233 P. 510, 117 Kan. 755. 


11. Hitehcock v. State, 147 N.W. 
284, 34 S. D. 124. 


[a] Expenses denied under partic- 
ular statutory provisions.—Under 
statutes prohibiting the state auditor 
from issuing warrants for the pay- 
ment of expenses of state officers and 
employees “in attending any political 
meeting, state fair, corn palace, in- 
augural, or other public meeting of 
like character,’ members of the board 
of regents are not entitled to war- 
rants for expenses covering time dur- 
ing which they attend such meetings, 
even though at such time they may 
also transact some state business. 
Hitchcock v. State, 147 S.W. 284, 34 
S. D. 124. 


12. Riley v. Forbes, 227 P. 768, 193 
Cal. 740. 


[a] Fees collected by board may 
be retained for payment of its expens- 
es and need not be paid into the state 
treasury on the comptroller’s demand, 
in view of applicable statutory provi- 


,Sions. Riley v. Forbes, 227 P. 768, 193 
Cal. 740. 
13. Corbett v. State Board of Con- 


trol, 204 P. 823, 188 Cal. 289, 


[a] Traveling expenses.—Under 
the uniform practice ever since the 
adoption in 1878 of the statute allow- 
ing members of the supreme court 
“their actual traveling expenses,’”’ and 
Since the adoption of Pol. Code § 3702, 
in 1887, the actual traveling expenses 
allowed by the latter section to the 
members of the state board of equali- 
zation, many of whom must reside 
away from Sacramento, where they 
are required to meet, under Const. art 
13 § 9, and Pol. Code §§ 125, 352, 3692, 
includes necessary hotel expenses 
while the members of that board are 
in Sacramento attending its meetings, 
and, aside from this prior practice, 
‘traveling expenses by common defini- 
tion include hotel expenses while 
away from home. Corbett v. State 
Board of Control, 204 P. 823, 188 Cal. 
289. 


14. Parks v. People, 43° P. 542, 22 
Colo. 86. 

15. State v. Howard, 74 A. 392, 83 
Vt. 6. 

16. Gaines v. Marye, 26 S.H. 511, 


94 Va. 225. 


[a] Register as ex officio superin- 
tendent of public buildings and also 
of weights and measures held entitled 
to one salary of fifteen hundred dol- 
lars per annum for services in all 
three positions under applicable stat- 
utory provisions. Gaines v. Marye, 
26 S.E. 511, 94 Va. 225. 


17. Patterson v. State, 
643, 92 Neb. 729. 


[a] Withdrawal of official bond.— 
Where plaintiff, appointed as secre- 
tary of the banking board, filed a*bond 
which he thereafter withdrew, leav- 
ing no bond in its stead, and discharg- 
ed none of the duties of the office, he 


139) Now. 


P, | was not entitled to recover from the 
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of equalization,!? mining commissioner,!* railroad 


register of land office,!® secretary 


of banking board,* secretary of state,1® state com- 


State the salary paid by its disburs- 
ing officers to another. Patterson v. 
State, 139 N.W. 643, 92 Neb. 729. 


18. Idaho.—State v. Lewis, 52 P. 
163, 6 Idaho 51. 


Ky.—McChesney v. Hager, 104 S.W. 
714, 31 KyL 1038; Finley v. Stone, 48 
S.W. 428, 106 Ky. 856, 21 KyL 38. 


Mo.—State v. Walker, 10 S.W. 473, 
a Mo. 162; State v. Holladay, 67 Mo. 


Neb.—State v. Porter, 95 N.W. 769, 
Son 203; State v. Weston, 4 Neb. 


Ney.—State v. La Grave, 48 P. 193. 


N. J.—State v. Kelsey, 44 N.J. 
Law 1. 


Or.—Olcott v. Hoff, 181 P. 466, 92 
Or. 462; State v. Dunbar, 98 P. 878, 
53 Or. 45, 20 L.R.A.(N.S.) 1015; Chad- 
wick v. Earhart, 4 P. 1180, 11 Or. 389. 


S. D.—State v. Roddle, 81 N.W. 980, 
12 S. D. 433. 


Wyo,—State v. Grant, 73 P. 470, 12 
Wyo. 1. 


[a] Allowance for clerk hire is not 
personal compensation to secretary of 
state and therefore not in violation of 
constitutional provisions limiting the 
secretary’s compensation to a fixed 
salary. - State v. Dunbar, 98 P. 878, 
53 Or. 45, 20 L.R.A.(N.S.) 1015. 


[b] During service as governor on 
devolution of office following death of 
elected governor, the secretary of 
state has been held entitled to: (1) 
The salary of the governorship, Ol- 
cott v. Hoff, 181 P. 466, 92 Or. 462; 
Chadwick v. Harhart, 4 P. 118, 11 Or. 
389. (2) The salaries of both the gov- 
ernor and the secretary of state. 
State v. Grant, 73 P. 470, 12 Wyo. 1. 


[c}] Fees as secretary.—(1) Where 
a statute provided that the secretary 
of state should receive a stated sal- 
ary “and no fees or perquisites,” 
and other statutes passed at about the 
same time allowed him an additional 
sum out of fees collected, the court 
stated that the respective enactment 
dates of the two statutes were not of 
great importance, but hel@ that by 
practical construction of the legisla- 
ture and prior secretaries, in failing 
to do anything to change the effect of 
a former decision (Finley v. Stone, 48 
S.W. 428, 106 Ky. 856, 21 KyL 38) 
holding the secretary not entitled to 
the fees, it was settled that he could 
not get such fees, McChesney v. Ha- 
ger, 104 S.W. 714, 31 KyL 1038. (2) 
Fees received for preparing copies of 
laws for the state printer must be 
paid into the treasury by the secre- 
tary of state, in view of constitutional - 
provisions limiting his compensation 
to a fixed salary and forbidding per- 
sonal retention of fees for official 
services, the services in question be- 
ing of an official character. State v. 
Lewis, 52 P. 163, 6 Idaho 51. 


[d] Salary and fees from other of- 
fice.—(1) The secretary of state is 
entitled under statute to compensa- 
tion as member of state board of 
equalization in addition to his salary 
as secretary, and constitutional pro- 
visions that the secretary shall re- 
ceive the salary provided by law and 
no fees or other compensation were 
inapplicable where by a provision of 
the constitution distinct from that 
creating the office of secretary it was 
provided that the secretary should 
be a member of the board of equaliza- 
tion, and where the constitution pro- 
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misstener,!® state engineer,?° state examiner and 
inspector,?! state police officers?? and detectives,”* 
superintendent of public instruction,** superintend- 
ent of insurance,?° superintendent of state institu- 
tion for the blind,?® treasurer of the state,?7 vet- 
erinary surgeon of the state,?® and warehouse com- 


missioner.?? 


vided generally that the officers men- 
tioned therein should “receive for 
their services a salary to be estab- 
lished by law,’ this provision au- 
thorizing the legislature to provide 
separate salaries for the same indi- 
vidual as: First, secretary of state; 
second, member of the board of equal- 
ization. State v. Walker, 10 S.W. 473, 
97 Mo. 162 [overr State v. Holladay, 
67 Mo. 64]. (2) Where the consti- 
tution provides that certain officers, 
including the secretary of state, 
“shall not receive to their own use, 
any fees, costs, interest upon public 
monies perquisites of office 
or other compensation,” etc., the sec- 
retary of state is precluded from re- 
ceiving compensation additional to his 
prescribed salary as such secretary 
for any acts or duties as’ secretary, 
but is not precluded from receiving 
additional compensation the legisla- 
ture may see fit to bestow upon him 
as salary for his military services as 
adjutant general. State v. Weston, 4 
Neb. 234. (3) Entitled to additional 
salary as court reporter. State v. La 
Grave, (Nev.) 48 P. 193. (4) Entitled 
to fees as member of state brand and 
mark committee in addition to salary 
as secretary. State v. Roddle, 81 N.W. 
980, 12 S. D. 433. 


19. Swann y.-Josselyn, 22 Miss. 
106. 
[a] Salary payable out of desig- 


nated funds in the treasury, and state 
commissioner does not lose his right 
to salary because he turns over col- 
lections to the treasurer instead of re- 
taining his salary out of the moneys 


collected. Swann vy. Josselyn, 
Miss. 106. 
20. Idaho Power & Transp. Co. v. 


Stephenson, 101 P. '821, 16 Idaho 418. 


[a] Fees for certificate as to com- 
pletion of conduit.—Under a statute 
providing that upon issuance of a. cer- 
tificate by the state engineer with re- 
lation to completion of a canal, ditch, 
or other works, constructed under a 
water power statute, certain fees 
shall be paid to ithe state engineer, 
fees are so payable for a certificate 
relative to the completion of a con- 
duit which, while not strictly a 
“ditch” or “canal,” is a means of di- 
verting water from its natural course 
for power purposes, and as such 
comes within the fee provisions of 
the statute. Idaho Power & Transp. 
Co. v. Stephenson, 101 P. 821, 16 Ida- 
ho 418. 


21. lWLeininger v. Rogers, 272 P. 826, 
134 Okl. 200. 


State v. Sargent, 136 P. 602, 18 
N. M. 272; In re State Police Force, 
16 Da. Dist. 914; In re State Police, 
16 Pa. Dist. 600, 33 Pa. Co. 320; Com. 
v. Gulick, 33 Pa. Co. 567; Leon County 
v. Houston, 46 Tex. 575; Sawyer v. 
Milam County, 2 Tex. Unrep. Cas, 639. 


[a] Fees.—(1) Members of state 
police force receive a salary, and are 
not entitled to additional fees except 
rewards and legal mileage. In re State 
Police Fees, 33 Pa. Co. 140. (2) Not 
entitled to collect for their own use 
compensation for making arrests, but 
amount should be turned into state 
treasury. In re State Police Expens- 
es, 33 Pa. Co. 320. 
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rules?® control, 


[b] Statutes for salaries repealed. 
—Acts (1905) c 9, creating a force of 
mounted police, fixing salaries of its 
members, and providing for payment 
thereof was repealed by Acts (1909) 
c 127 § 4, in so far as it provided for 
salaries and membership of the force, 
and consequently mandamus would 
not lie to compel the state auditor to 
make a levy to pay such salaries. 
Boe v. Sargent, 136 P. 602, 18 N. M. 

T2i6 


23. Banks v. Wells, 75 S.H. 791, 92 
S.C. 436. 


[a] Governor’s power to fix com- 
pensation.—L. (1903) p 19, authoriz- 
ing the chief constable under the ad- 
vice of the governor to appoint one 
or more state constables at a salary of 
not more than two dollars per day, and 
such expenses as the chief constable 
may deem proper when on duty, is 
repealed by the Cary-Cothran Act of 
1907, authorizing the governor to ap- 
point detectives to enforce the act 
regulating the sale of intoxicating 
liquor, and repealing all acts incon- 
sistent therewith, and the governor 
appointing a detective under the act 
of 1907 has no authority to fix his 
compensation. Banks v. Wells, 75 S. 
E. 791, 92 S.C. 436. 


24. State v. Barnes, 5 So. 698, 25 
HWila.ios 
[a] Where amount of compensa- 


tion is fixed by constitution, and the 
legislature has not specifically pro- 
vided for more, the superintendent is 
properly limited by the state comp- 
troller’s office to the amount pre- 
scribed by the constitution. State v. 
Barnes, 5 So. 698, 25 Fla. 75. 


25. Carlile wwe LUrd. 31) P9528 43 
FPL De: 11; People v. Miller, 56 N.Y. 


[a] Expenses incurred outside 
state.—State auditor as ex officio 
superintendent of insurance could not 
lawfully draw on the insurance fund 
for payment of expenses of his deputy 
in an investigation, conducted outside 
the state, of an insurance company 
doing business in the state. Carlile v. 
Hurd, 31 P. 952, 3 Colo.App. 11. 


26. People v. New York State Inst. 
for Blind, 58 N.Y. 654 mem. 


27. Woodruff v. State, 3 Ark. 285; 
Whittemore v. People, 81 N.E. 427, 227 
Ill. 453, 10 AnnCas 44; Young v. Mil- 
lett, 53 P. 823, 19 Wash. 486; State v. 
McFetridge, 54 N.W. 1, 998, 84 Wis. 
473, 20 L.R.A,. 223. : 


[a] Additional compensation for 
additional duties denied in the’ ab- 
sence of a legislative provision for 
such additional compensation. Young 
v. Millett, 53 P. 823, 19 Wash. 486. 


[b] Compensation limited to seven 
hundred dollars a year salary pre- 
scribed by statute which repealed all 
former statutes under which addition- 
al fees or perquisites were allowed. 
Woodruff v. State, 3 Ark. 285. 


[ec] Not entitled to fees for col- 
lecting and disbursing municipal 
bonds principal and interest where a 
statute fixes his salary at a specified 
amount “in lieu of all other salary, 
fees + or compensation,” but 
should pay such fees into the treasury, 


[§ 250] (2) Change of Compensation. 


[§§ 249-250. 


General 
subject to constitutional or stat- 


utory modifications, with respect to change of com- 
pensation of state officers, such as the adjutant gen- 
eral,?! auditor of the state,** budget commission- 
ers,?* commissioner, of agriculture,** commissioner 


Whittemore v. People, 81 N.E. 427, 227 
Ill. 453, 10 AnnCas 44. 


[d] Statutory provisions that sal- 
ary shall be “in full for all services 
rendered by him in his official capac- 
ity” cut off treasurer’s rights to ad- 
ditional fees and perquisites as ef- 


fectually as if such fees and perqui- 


sites were expressly prohibited. State 
v. McFetridge, 54. N.W. 1, 84 Wis. 473, 
20 L.R.A. 223. 


28. Collins v. State, 51 N.W. 776, 
3) SD 18. 
29. State ex rel. Bradshaw  v. 


Hackmann, 208 S.W. 445, 276 Mo. 600. 


[a] Traveling expenses.—(1) If 
the statutory duties of a warehouse 
commissioner are such as to entail in 
their proper performance travel be- 
yond the state’s borders, the expense 
of such travel is as much a necessary 
expense of the office, for which the 
state would be liable, as is travel 
within the state. State ex rel. Brad- 
shaw v. Hackmann, 208 S.W. 445, 276 
Mo. 600. (2) Under L. (1913) pp 
354-373, §§ 1-65, state warehouse 
commissioner was not entitled to re- 
imbursement, from appropriation 
made by L. (1917) p 18 § 56, for tray- 
eling expenses incurred in traveling 
without state to confer with United 
States department of agriculture, ete. . 
State ex rel. Bradshaw v. Hackmann, 
supra. : 


30. See Officers §§ 253-274. 


31. State ex rel. Rumbold v. Gor- 
don, 142 S.W. 315, 238 Mo. 168, Ann 
Cas1913A 312. 


[a] Where adjutant general has no 
definite term of office, as where he is 
removable at the governor’s pleasure, 
constitutional provisions forbidding 
increase or reduction of compensation 
during a State officer’s ‘‘term of office’ 
are inapplicable. State ex rel. Rum- 
bold v. Gordon, 142 S.W. 315, 238 Mo. 
168, AnnCas1913A 812. 


32. State v. Reeves, 184 N.W. 993, 
44 S.D. 568. 


[a] Allowance for expenses in- 
cident to removal to capital and in- 
creased cost of living at place other 
than legal residence was not a for- 
bidden increase of compensation. 
peas v. Reeves, 184 N.W. 993, 44 S.D. 


33. Tayloe v. Davis, 102 So. 433, 
212 Ala. 282, 40 A.L.R. 1052. 


[a] Budget commissioners may be 
paid extra compensation for added 
labor and responsibility of a substan- 
tial character. Tayloe v. Davis, 102 
So. 433, 212 Ala. 282, 40 A.L.R. 1052. 


34. State v. Bloxham, 7 So. 873, 26 
Fla. 407; Greene v. Cohen, 203 S.W. 
1077, 181 Ky. 108. 


[a] Additional duties.—Although 
Acts (1918) c 69 § 12, repealing Ky. 
St. § 68a, somewhat extends the du- 
ties of commissioner of agriculture, 
labor, and_ statistics, as ex officio 
chairman of state live stock sanitary 
board, it cannot in so far as it in- 
creases his salary for present term, be 
sustained in view of Const. § 235, 
Greene v. Cohen, 208 S.W. 1077, 181 
Ky. 108. 


[b] Where rate of pay is fixed by 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of school and public lands,?5 director of archives and 
S 3 ase 

history, ‘° governor,®* labor commissioner,?® land 

_ commissioner,*® lieutenant governor,*® members of 


constitution, a general appropriation 
for an amount sufficient to pay com- 
missioner more than the rate so fixed 
is not sufficient to indicate a legisla- 
tive intent to pay him more. State v. 
Bloxham, 7 So. 873, 26 Fla. 407 (for- 
mer commissioner of lands and im- 
migration serving as commissioner of 
agriculture on adoption of new con- 
stitution). 


35. State v. Reeves, 184 N.W. 993, 
44 S.D. 568. 


[a] Living expense allowance not 
prohibited increase of compensation. 
SR ie v. Reeves, 184 N.W. 993, 44 S.D. 


36. Owen v. Beale, 39 So. 907, 145 
Ala. 108. 
[a] Repeal of specific maintenance 


allowance statute.—Where the direc- 
tor drew eighteen hundred dollars a 
year salary and an additional seven 
hundred dollars a year for mainte- 
nance of his department under statute, 
and a subsequent generai appropria- 
' tion act appropriated twenty-five hun- 
dred dollars a year “for the main- 
tenance of the department of archives 
and history,” this operated as an im- 
plied repeal of the earlier statute al- 
lowing seven hundred dollars a year 
for maintenance in addition to salary. 
te v. Beale, 39 So. 907, 145 Ala. 


37. Ariz.—Boyce v. Hunt, 181 P. 
184, 20 Ariz. 412. 


Ill. Fergus v. Russel, 110 N.E,. 130, 
270 Ill. 304, AnnCas1916B, 1120. 


Kan.—Bailey v. Kelly, 79 P. 735, 70 
Kan. 869. 


Neb.—State v. Sheldon, 111 N.W. 
372, 78 Neb. 552. 
S. D.—State v. Reeves, 184 N.W. 


993, 44 S.D. 568. 


Tex.—tTerrell v. Middleton, (Civ. 
App.) 187 S.W. 367 [error refused 191 
S.W. 1138, and reh den 193 S.W. 139]. 


Utah.—State v. Tingey, 67 P. 33, 24 
Utah 225. 


[a] Increase prohibited.—Const. 
art 5 § 13, naming the governor’s Sal- 
ary “until otherwise provided by law,” 
does not entitle the governor, in view 
of art 4 § 17, prohibiting change ina 
public officer’s compensation during 
his term, to increase given him pend- 
ing his term by L. (1917) c 61, the 
salary having been ‘otherwise pro- 
vided by law” by L. (1913) ec 44 (Civ. 
Code [1913] par 3222), although the 
same amount was named, the quoted 
words having reference to a new law 
on the subject, and not a change in 
amount of salary. Boyce v. Hunt, 
181 P. 184, 20 Ariz. 412. 


[b] Constitutional provision for- 
bidding increase during term inap- 
plicable to case of governor whose 
salary had not been fixed by legisla- 
tive enactment when his term began. 
State v. Tingey, 67 P. 338, 24 Utah 
225. 


[ec] Auto repairs and gasoline, and 
food and care of horses appropriation 
is in effect a prohibited increase of 
compensation. Terrell v. Middleton, 
(Tex. Civ. App.) 187 S.W. 367 [error 
refused 191 S.W. 1138, and reh den 
193 S.W. 139]. 


[d] ‘iquors, meat, and vegetables 
appropriation for governor’s house- 
hold table constitutes additional com- 
pensation forbidden by the constitu- 
tion. Terrell v. Middleton, (Tex. Civ. 
App.) 187 S.W. 367 [error refused 191 
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S.W. 1138, and reh den 193 S.W. 139]. 


[e] Purchase of provisions, if au- 
thorized by statute, would be a pro- 
hibited increase of compensation. 
patey Vv... Kelly, 79° P 735, 70. Kan. 


{f] Appropriation for care of 
executive mansion and grounds not a 
prohibited increase of compensation 
because not for the governor’s per- 
sonal use. Fergus v. Russel, 110 N.E. 
130, 270 Ill. 304, AnnCas1916B 1120. 


[g] Hotel rental.—L,. (1921) c¢ 21, § 
13, making appropriation for rental of 
hotel rooms of governor, was not vio- 
lative of Const. art 21 § 2, fixing the 
amount of the governor’s compensa- 
tion, notwithstanding L. (1901) c 110, 
fixing the governor’s salary as the 
maximum provided for in such con- 
stitutional provision, since payment 
of the governor’s ‘hotel rental does 
not operate to increase his compen- 
Sation. State v. Reeves, 184 N.W. 993, 
44 S.D. 568. 


[h] Allowance to governor of use 
of executive mansion is not other 
compensation within the prohibition. 


State v. Sheldon, 111 N.W. 372, 78 
Neb. 552. 
38. State v. Clausen, 190 P. 324, 


111 Wash. 241. 


[a] Additional duties not justify- 
ing increase.—Under Const. art 2 § 25, 
art 3 § 25, and in view of art 4 § 13, 
and art 11 § 8, the state labor commis- 
sioner elected under Remington Code 
§ 6550, for four-year term commencing 
April 3, 1917, was not entitled to in- 
creased compensation during such 
term for the performance of addition- 
al duties prescribed by L. (1919) pp 
310, 311, 312, 321, 328 §§ 4, 6, 7, 8, 34, 
50 notwithstanding section 39, pro- 
viding for increased compensation, 
such duties relating to safety and wel- 
fare of employees, and being incident- 
al, collateral, or germane, and not 
extrinsic or foreign to his previous 
duties under Remington Code (1915) 
§§ 6550 to 6604—32, title ‘Health,” 
sections 5482-5491, title ‘“Naviga- 
tion,” sections 8213-8240, and sections 
5487, 6553, 6571—3, 6571-4, 6590, 6599, 


8213. State v. Clausen, 190 P. 324, 111 
Wash, 241. 
39. Moore v. Walley, 120 So. 197, 


152 Miss. 539. 


[a] Allowance for assistants as in- 
crease generaily.—W here the compen- 
sation of a land commissioner is fixed 
by statute, he is bound to perform the 
duties of such office for the compen- 
sation so fixed, and to allow him extra 
pay to hire assistants not authorized 
by existing law would be improper as 
in effect an unwarranted increase in 
compensation. Moore v. Walley, 120 
So. 197, 152 Miss. 539. 


[b] Past services.—Under consti- 
tutional provisions to the effect that 
the legislature shall never grant extra 
compensation, fee, or allowance to any 
officer or agent after service rendered 
or contract made, a statute authoriz- 
ing reimbursement of a land commis- 
sioner for sums theretofore expended 
by him to employ labor in his Office is 
void. Moore v. Walley, 120 So. 197, 
152 Miss. 539 (holding land commis- 
sioner hiring more than one deputy 
allowed by law not entitled to reim- 
bursement even though pressure of 
official business required the employ- 
ment of extra help). 

40. Leckenby v. Post Printing & 


Publishing Co., 176 P. 490, 65 Colo. 
443; Fergus v. Russel, 110 N.E. 130, 
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board of state auditors,41 marshal and librarian of 
state supreme court,*? members of board of medical 
examiners,*? members of state board of: charities 


270 Ill. 304, AnnCas1916B 1120; Cros- 
man v. Nightingill, 1 Nev. 323. 


[a] Increase forbidden.—In view 
of constitutional provisions defining 
the duties of lieutenant governor, and 
art 5 §§ 9, 30, relating to increase in 
compensation of officers, etc., where 
act had fixed lieutenant governor’s 
salary at two thousand dollars for 
biennial period, the legislature could 
not appropriate one thousand dollars 
for official or semiofficial purposes, as 
if intended as an increase in salary, 
it was unconstitutional. Leckenby v. 
Post Printing & Publishing Co., 176 P. 
490, 65 Colo. 443. 


[b] Statute allowing lieutenant 
governor traveling expenses in the 
performance of his official duties is 
not invalid as an increase of compen- 
sation during his term of office. Fer- 
gus. v. Russel, 110 N.E. 130, 270 Ill. 
304, AnnCas1916B 1120. 


[c] Nonexistent “expenses.”— 
Where there are unprovided for ex- 
penses properly attaching to the office 
of lieutenant governor, payment of al- 
leged “expenses” is unauthorized as in 
effect a forbidden increase of compen- 
sation. Leckenby v. Post Printing & 
ee pied Co., 176 P. 490, 65 Colo. 


[d] Mileage.—Where the lieuten- 
ant governor is required by law to 
pay his own mileage or traveling ex- 
penses, an appropriation for expenses 
cannot be justified as in effect one 
for mileage and is invalid as an in- 
crease of compensation during the 
term of office. Leckenby v. Post 
Printing & Publishing Co., 176 P. 490, 
65 Colo. 443. 


[e] Compensation granted to lieu- 
tenant governor as warden of state 
prison is not a prohibited increase of 
his compensation as lieutenant gov- 


ooo: Crosman vy. Nightingill, 1 Nev. 
41. Warner v. Auditor-Gen., 89 N. 


W. 591, 129 Mich. 648. 


[a] Where board is composed ex- 
clusively of state officers compensat- 
ed as such officers under constitution, 
a statute awarding its members addi- 
tional compensation as members of 
the board of state auditors is invalid 
beeause within a constitutional pro- 
hibition against increasing the com- 
pensation of state officers prescribed 


by constitutional provision. Warner 
v. Auditor-Gen., 89 N.W. 591, 129 
Mich. 648. 

42. Riggs v. Brewer, 64 Ala. 282. 


[a] Subsequent statute appro- 
priating fifteen hundred dollars for 
marshal drawing two thousand dol- 
lars a year under a prior statute fixing 
his salary without specific appropria- 
tion held to operate as a reduction, so 
that the marshal was no longer en- 
titled to the two thousand dollar rate 
but only to the fifteen hundred dol- 
lar rate of pay. Riggs v. Brewer, 64 
Ala. 282. 


43. State v. Hull, 178 N.W. 255, 172 
Wis. 126. 
[a] Change of compensation not 


shown.—St. (1919) § 1436 subd 7, fix- 
ing the maximum compensation of 
members of the state board of medi- 
cal examiners at ten dollars per day, 
was not affected or repealed by section 
20.44 fixing such maximum at five 
dollars, passed by the legislature to 
reénact St. (1913) c 12 § 170 subsec 
47, under the mistaken assumption 
that such law was in force. State v. 
Hull, 178 N.W. 255, 172 Wis. 126. 
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and corrections,*4 mining inspector,*® secretary of 
state,#® state printer,*’ superintendent of public 
instruction,*® treasurer of the state,*® and veter- 


inary surgeon of the state.°° 


Scldiers’ bonus acts and similar statutes®! have 
been held not to violate constitutional provisions 
against compensation of a public officer, agent, 
- servant, or contractor for past services, on the 
ground that the recipients did not fall within the 
class of persons regulated,®? or, where such con- 
stitutional inhibition contained a proviso permitting 
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ecmmissioner, ** 


past compensation on approval of a designated leg- 


44. Thomas v. State, 97 N.W. 1011, 
V7 S.Di579- 


[a] Competency of legislature to 
change compensation.—“‘The conten- 
tion of the Attorney General that the 
Legislature, having once fixed the 
compensation of the board, had there- 
after no power to change such com- 
pensation, is not tenable. The matter 
of compensation was left entirely to 
the Legislature. It is competent, 
therefore, for the Legislature to 
change the same at any time, and fix a 
different compensation, whenever the 
interest of the state would be sub- 
served thereby, subject, of course, to 
the constitutional provision that the 
compensation of no public officer shall 
be increased or diminished during his 
term of office.’ Thomas v. State, 97 
N.W. 1011, 1014, 17 S.D. 579. 


45. State v. Clausen, 190 P. 329,111 
Wash. 254. 


[a] Additional duties not justify- 
ing increase.—Under the constitution 
prohibiting increase in compensation 
of officer during his term of office, a 
state mining inspector, whose term of 
office commenced prior to enactment 
of L. (1919) p 309, was not entitled to 
additional compensation for perform- 
ance, during such term, of duties of 
enforcing safety standards, inspecting 
mines, and making annual report to 
. State industrial insurance commission, 
imposed by sections 7-10, 18, 28, 49, 
although section 32 provides for ad- 
ditional salary, such duties not being 
extrinsic to or outside of his prior du- 
ties under Laws 1917, pp 116-120, §§ 
7, 8, 10. State v. Clausen, 190 P. 329, 
111 Wash. 254. 


46. State v. Holladay, 67 Mo. 64; 
State v. Kelsey, 44 N.J.Law 1; State v. 
Reeves, 184 N.W. 9938, 44 S.D. 568; 
State v. Bond, 118 S.H. 276, 94 W.Va. 
255. 


[a] Allowance of salary as mem- 
ber of state board of equalization 
would be prohibited increase of com- 
pensation as secretary of state. State 
v. Holladay, 67 Mo. 64. 


[b] Expenses of office.—Acts 
(1921) (Extra Sess.) ¢c 1, by which the 
budget bill was passed appropriating 
twenty-one thousand dollars for the 
expenses of the secretary of state’s 
office, does not, as applied to the sec- 
retary, violate Const. art 6 § 38, pro- 
viding that the salary of any public 
officer shall not be increased or di- 
minished during his term, since he re- 
ceives no part thereof. State v. Bond, 
118 S.B. 276, 94 W.Va. 255. 


[ce] Statutory allowance of living 
expenses held not prohibited increase 
of compensation.—State v. Reeves, 184 
N,W. 998, 44 S.D. 568. 


47. Walker v. Dunham, 17 Ind. 483, 


[a] State printer is officer within 
the rule that compensation of officers 
may be increased or diminished by the 


tional restrictions, and his compensa- 
tion is not fixed by contract. ‘Walker 
v. Dunham, 17 Ind. 483. ‘N 


48. State v. Reeves, 184 N.W. 993, 
44 S.D, 568. 


[a] Allowance for increased living 
expenses sustained.—State v. Reeves, 
184 N.W. 993, 44 S.D. 568. 


49. Carlile v. Henderson, 31 P. 117, 
17 Colo. 532; State v. Reeves, 184 N.W. 
993, 44 S.D. 568. 


[a] Allowance for living expenses 
sustained as not prohibited increase 
of compensation. State v. Reeves, 184 
N.W. 9938, 44 S.D. 568. 


[b] Statute held ineffectual to 
raise salary of treasurer during term 
in view of constitutional prohibition. 
Carlile v. Henderson, 31 P. 117, 17 


Colo. 532. : 

50. Collins v. State, 51 N.W. 776, 
Ssh Day alec, 

51. See statutory provisions. 

52. Veterans’ Welfare Board v. 
Riley, 208° (PP. 678.789 Cal. <15934 22 
A.L.R. 1531; Hagler v. Small, 138 


N.E. 849, 307 Ill. 460; State v. Clausen, 
194 P. 793, 113 Wash. 570. 


[a] Rule applied.—Soldiers’ com- 
pensation act is not violative of Const. 
art 4 § 19, providing that the general 
assembly shall not grant extra com- 
pensation to public officers, agents, 
Servants, or contractors after the 
service has been rendered or the con- 
tract has been made, since the re- 
cipients do not stand in the relation 
of officer, agent, servant or contrac- 
tor of or with the state. Hagler vy. 
Small, 138 N.B. 849, 307 Ill. 460. 


[b] Veterans’ educational act.— 
Although soldiers and sailors of the 
United States render service to the 
state from whence they came, there is 
such doubt as to the inclusion of such 
services within Const. art 4 § 32, pro- 
hibiting extra compensation to public 
officers, servants, and contractors, for 
past services that courts would not 
be justified in overturning the Vet- 
erans’ Educational Act (St. [1921] p 
967) as violating that section. Veter- 
ans’ Welfare Board v. Riley, 208 P. 
678,189) ‘Cal./159)922 A. LIRR £68ie 


53. Grout v. Kendall, 192 N.W. 529, 
195 Iowa 467. 


54. Grout v. Kendall; supra, 


[a] Illustration.—Soldiers’ bonus 
act is not unconstitutional as contra- 
vening Const. art 3 § 81, prohibiting 
“extra compensation” to any officer, 
public agent, or contractor, after the 
service shall have been rendered or 
the contract entered into, and further 
providing that no money shall be paid 
on any claim, subject matter of which 
shall not have been provided for by 
preéxisting laws, and no public money 
or property appropriated for local or 
private purposes unless such appro- 


legislature in the absence of constitu- | priation, compensation, or claim be al- 
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islative majority, that such proviso must be -con- 
strued with reference to the preceding inhibition,”® 
and, that the requisite majority having approved 
the bonus, it was thereby validated.** 


[§ 251] (3) Payment and Collection. Ger 
rules®® except as’ modified by specific constitutional 
or statutory provisions control with respect to the 
payment and collection of compensation of state 
officers,°* such as arid land commissioners,°’ capitol 
commissioners,®® detectives,®°® examiner,®® mining 


General’ 


railroad commissioner,®? railroad. 


lowed by two-thirds of the members: 
of the general assembly, where such 
act had the approval. of the required 
vote. Grout v. Kendall, 192 N.W. 529,. 
195 Iowa 467. 


55. See Officers §§ 276-281. 


56. Parks v. Com’rs of The Sol- 
diers’ & Sailors’ Home, 43 P. 542, 22 
Colo. 86. 


[a] Generally.—Salary appropria- 
tions rank with ordinary expenses of 
the state, and priority of a particular 
salary claim attaches to the office and 
not to the general or separate form 
of the act making the appropriation. 
Parks v. Com’rs of The Soldiers’ &. 
Sailors’ Home, 43 P. 542, 22 Colo. 
86. 


57. State v. Wright, 44 P. 89, 17 
Mont. 565. ; 


[a] Per diem not subject to exam- 
ination by state board of examiners 
because arid land commissioner is an 
officer of the state with compensation. 
fixed by law. State v. Wright, 44 P. 
89, 17 Mont. 565. 


58 State v. Cook, 43 P. 928, 17 
Mont. 529. 
[a] State board of examiners not 


required to pass on compensation 
claims of capitol commissioners be- 
cause the latter are “officers” whose 
compensation is fixed by law. State 
v. Cook, 43 P. 928, 17 Mont. 529. 


59. Banks v. Wells, 75 S.E. 791, 92 
S.C. 436. : 
[a] Approval of claim.—Under L. 


(1903) p 19, and the Cary-Cothran Act 
of 1907, the chief state constable must 
pass on accounts and per diem of de- 
tectives appointed by him with the ad- 
vice of the governor, who must ap- 
prove claims before payment. Banks: 
v. Wells, 75 S.E. 791, 92 S.C. 486. 


60. Jackson County v. Neville, 95 
So. 626, 131 Miss. 599. 


[a] Necessity of proving issuance 
of commission.—Under Code (1906) § 
2390 (Hemingway’s Code § 4782), pro- 
viding that commission shall issue to 
examiner appointed by the governor to 
audit and examine county books and 
accounts, the commission is the. only 
evidence of his authority and is indis- 
pensable, and it is essential to a re- 
covery for services that the exam- 
iner allege and prove the issuance and 
delivery of the commission. Jackson 
Sam v. Neville, 95 So. 626, 181 Miss. 


61. Parks vy. Com’rs of The Sol- 
diers’ & Sailors’ Home, 43 P. 542, 22 
Colo. 86. 


62. State v. Howard, 74 A. 392, 83 
Vite Bs 


[a] Conclusiveness of auditor’s al- 
lowance.—(1) Defendant, a railroad 
commissioner, filed a claim for ex- 
penses, including, as a part of his per- 
sonal expenses, board of his wife on 
an occasion when defendant claimed it 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 251-252] 


receiver,®* seeretary of state,°+ steam boiler inspec- 


tor,°° and treasurer of the state.*¢ 


Time of payment. 


expiration of the quarter year 


earned.‘ Where no particular time of payment of 
state officers is prescribed by constitution or statute, 
the fiscal authorities may determine such matter.72 


Payment by political subdivisions of state. 


within the power of the state to uti 


by making them state officers for specified purpos- 
es, and to direct their fees for such services to be 
paid by the local subdivision.7* Under statutes pro- 


viding that the services of a state 


was necessary that she should ac- 
company him to care for an inflamed 
eye. The account as presented to the 
auditor did not indicate that any part 
of the charge was for the wife’s board, 
and the state’s evidence showed that 
defendant gave the auditor no such 
information when he presented the 
account, Held, that there was a 
fraudulent concealment with refer- 
ence to such claim, and hence the 
auditor’s allowance thereof was not 


conclusive on the state.” State v. 
HOward,.04-)A.*392, 483, Vit.-:.6: (2) 
Whether facts existed justifying 


specified living and traveling expenses 
claimed for by a state railroad com- 
missioner was a matter for the de- 
termination, and within the proper ex- 
ercise of the discretion, of the state 


auditor, whose determination was 
binding on the state. State v. Howard, 
supra. 

63. Mabry v. Brown, 12 Heisk. 
(Tenn.) 597. 

{a] Paying compensation into 


state treasury.—If without retaining 
his compensation, a railroad receiver 
made an officer of the state by statute, 
pays the money into the state treas- 
ury, the state becomes his debtor, and 
he can recover his claim only by a 
legislative appropriation. Mabry v. 
Brown, 12 Heisk. (Tenn.) 597. 


64. Trumbull vy. Campbell, 8 Ill. 
502. 
65. People v. Goodykoontz, 45 P. 


414, 22 Colo. 507. 


[a] Is officer of a department of 
the state within rules governing 
preference of salary claims. People 
v. Goodykoontz, 45 P. 414, 22 Colo. 
507. 


66. Whittemore v. People, 81 N.E. 
427, 227 111. 453, 10 AnnCas 44. 


67. In re Advisory Opinion to the 
Governor, 77 So. 102, 74 Fila. 250;. 
Swann v. Josselyn, 22 Miss. 106. 


[a] Issuance of warrant before 
due.—It is illegal for the state comp- 
troller to issue warrant and for the 
governor to countersign it for pay- 
ment of any Official salary before it is 
payable. In re Advisory Opinion to 
the Governor, 77 So. 102, 74 Fla. 250. 


m< Constitutional and statutory 
provisions as to the time for payment of state offi- 
cers’ salaries®’ or expenses®® are mandatory; and 
where the law provides that salaries shall be “pay-. 
able quarterly”®® this means that they shall not be 
paid oftener than four times a year,?° nor until 


STATES 
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be paid by the county whose books he examines 


when a specified percentage of qualified electors of 


where exercised 
State board’s 


sions.78 © 


during which 


pends upon gen 


It is 
lize local officers 


ary of a state, 
his term‘? have 


accountant shall of a state board 


cial audits for a particular state com- 
mission, and providing further that 
the expenses of such audits, not ex- 
ceeding a specified sum, shall be paid 
out of its funds by such commission 
upon presentation of sworn and 
itemized claims, the state examiner 
need not use the regular salaried em- 
ployees of his office for such- work, 
and upon presentation of monthly 
itemized and sworn claims the com- 
mission is obligated to pay the ex- 
aminer monthly for extra help em- 
ployed on such audits rather than 
wait until completion of the audit. 
Leininger v. Rogers, 272 P. 826, 134 
Okl. 200. 


69. See constitutional and statu- 
tory provisions. 


70. In re Advisory Opinion to the 
Governor, 77 So. 102, 74 Fla. 250. 


71. In re Advisory Opinion to the 
Governor, supra. 


72. State v. Burdick, 33 P. 125, 4 
Wyo. 272, 24 L.R.A. 266. 


[a] Monthly payment.—‘It has 
been the custom to pay State officers 
in this State monthly where there is 
no particular time prescribed by stat- 
ute when they shall be paid, or at 
what intervals payments may be made 
on account of their salaries. This was 
conceded on argument and is so al- 
leged in the petition, which must be 
taken as true on demurrer. It can 
make no difference to the State that 
this method is pursued, and it may 
be left to the auditing department to 
fix such a rule of monthly payments, 
when there is no provision of the 
law to the contrary. There being no 
statutory or constitutional provision 
fixing the time of payment of certain 
State officers, including the examiner, 
the auditor and treasurer may very 
properly make a rule that the salaries 
of such officers may be paid monthly.” 
State v. Burdick, 33 P. 125, 4 Wyo. 
272, 288, 24 L.R.A. 266. 


73. City of Sacramento v. Sim- 
mons, 225 P. 36, 55 Cal.App. 18; Boss 
v. Lewis, 166 P. 843, 33 Cal.App. 792. 


[a] Registrars of vital statistics 
paid by county.—City of Sacramento 
v. Simmons, 225 P. 36, 55 Cal.App. 18. 


74, Jackson County v. Neville, 95 
So. 626, 131 Miss. 599. 


[b] State commissioner’s salary 
payable quarterly under general laws. 
—Swann v. Josselyn, 22 Miss. 106. 


68. Leininger v. Rogers, 272 P. 826, 
134 Okl. 200. 


[a] Monthly pay for extra help.— 
Under a statute requiring the state 


examiner and inspector to make spe-! 


[a] Illustration.—Under L. (1914) 
c 241 (Hemingway’s Code § 4783), pro- 
viding that bill for services of expert 
accountant appointed to audit coun- 
ty’s books and accounts shall be sub- 
mitted to the circuit judge and gov- 
ernor for approval, and that the act 
shall apply. only when governor is 


[§ 252] b. Deputies and Assistants. 
pensation of deputy and assistant state officers de- 


such county petitions the governor for his appoint- 
ment to such work, the finding of the governor that 
the specified percentage so petitioned him is final,*4 


within the limits of the statute.75 


right to collect fees will depend up- 


on applicable statutory and constitutional provi- 


The com- 


eral rules and applicable statutes,‘7 


and may rest in the discretion of the board served 
by the deputy or assistant.7§ 


Constitutional provisions against increase of sal- 


county, or municipal officer during 
been held inapplicable to the officer 


80 


petitioned by electors to appoint ac- 
countant, the governor’s finding that 
twenty-five per cent of the qualified 
electors has petitioned for an exami- 
nation of the records is final when the 
authority conferred is exercised with- 
in statutory limits. Jackson County 
v. Neville, 95 So. 626, 131 Miss. 599. 


75. Jackson County v. Neville, 
supra. 


76. Riley v. Forbes, 227 P. 768, 193 
Cal. 740. 


[a] Collecting fees to meet cur- 
rent expenses.—Budget amendment 
(Const. art 4 § 34), and St. (1923) pp 
242, 247, § 1, appropriating money for 
support of state board of accountancy, . 
and providing that amounts therein 
appropriated shall govern did not im- 
pliedly repeal St. (1901) p 645 § 2, 
subd 4 of which authorizes board to 
charge and collect fees to meet ex- 
penses which must be paid from cur- 
rent receipts. Riley v. Forbes, 227 P. 
768, 193 Cal. 740. 


77. See statutory provisions; Of- 
ficers § 383; and cases infra this and 
following notes. 


[a] Assistants of state fire mar- 
shal not paid regular salary but re- 
ceive fee for each fire reported, under 
applicable statutory provisions. Re 
State Fire Dept., 42 Pa. Co. 79. 


_ [b] Deputy state auditor’s salary 
increased from twelve hundred dol- 
lars to eighteen hundred dollars per 
year by a later statute. State v. 
Clausen, 138 P. 653, 78 Wash. 103. 


[c] Deputy superintendent of pub-. 
lic instruction entitled to traveling 
expenses under statute, but denied 
mandamus because adequate remedy 
at law was available. State v. Eggers, 
136 P. 100, 36 Nev. 372. 


78. State v. Thompson, (Mo.) 289) 
S.W. 338. 
[a] Board of permanent seat of 


government had discretionary power 
to fix compensation of its assistant 
commissioner. State v. Thompson, 
(Mo.) 289 S.W. 338. 


79. See constitutional provisions; 
and Officers §§ 254-272. 


80. State v. Sanders, 65 So. 878, 
187 Ala. 79, L.R.A.1915A 295, 


[a] “State health officer” so-called 
in statute held an officer of the state 
board of health, but not an officer of 
the state, county, or municipality, and 
therefore not within Const. (1901) § 
281, providing that the salary of any 
officer holding a civil office of profit 
under the state, county, or municipal- 
ity shall not be increased or dimin- 
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Pro rating on death. Where a deputy officer dies 
during a fiscal unit of time and a successor is ap- 
pointed to fill out the time, it has been held that 
the compensation for the period should be pro rat- 
eqest 


[§ 253] c. Agents and Employees—(1) In Gen- 
eral. The right of a state employee to compensation 
is based upon his contract*? and applicable statu- 
tory provisions.** In the absence of statutory au- 
thority for the employment of an agent, he is or- 
dinarily not entitled to compensation from the 
state,®* and for services performed after expiration 
of the time specified by statute for his employment 
no right to compensation exists.’* 


[§ 254] (2) Right to Compensation as Depend- 
ent on: (a) Hiring. The state is not liable for 
the compensation of agents or employees employed 
by state officers without authority.°° 


[§ 255] (b) Appropriation. Where an appropri- 
ation is necessary®’ in the absence of an available 
appropriation a state employee is not entitled to 
compensation from the state.°® 


86. 


i d duri the term for which he 
eal ren. 140 Ind. 581; 


shall have been elected or appointed. 
State v. Sanders, 65 So. 378, 379, 187 
Ala. 79, LRA1915A 295. 


mann, 207 S.W. 


STATES 


Julian v. State, 39 N.E. 
Estlin v. State, 28 La. 
Ann. 527; State ex rel. Nolen v. Hack- 
494, 
O’Grady vy. State, 194 N.Y.S. 423, 118 


[§§ 252-257 


[§ 256] (c) Performance of Work. A state em- 
ployee, as distinguished from an officer, is entitled 
to receive only such pay as he has earned,*° or might 
have earned,®® while the contract of hiring was in 
force. A state employee who is at all times pre- 
pared to perform the work as may be required by 
his employer, is entitled to compensation notwith- 
standing that he does not actually perform some of 
such work.®! 


Under statutes limiting the amount available for 
construction of a building, an architect hired by 
the state can recover nothing for plans calling for 
a building costing in excess of the amount limited 
by statute,®? and aside from statute, he is entitled 
to no fees under his contract for plans for a build- 
ing exceeding the stipulated contract cost,°*? and 
retention of the plans by the state raises no obli- 
gation to pay for same.®* 


[§ 257] (8) Amount of Compensation—(a) In 
General. It is competent for the legislature to fix 
the amount which shall be paid state employees.®® 
Where the law indicates that some compensation 


923, [c] Appropriation held available. 
—(1) Although the general appro- 
priation bill of 1921, appropriating 
one thousand eight hundred dollars 


for the salary of an “investigator” to 


276 Mo. 173; 


81. State v. Dyer, 77 N.W. 329, 106| wise ¢93. 
Iowa 640. Detecti I f de- 
[a] Deputy oil inspector.—State v. [a] Sow iniaa Ales Gaver an 


Dyer, 77 N.W. 329, 106 Iowa 640. 


g2. State ex rel. Nolen v. Hack- 
mann, 207 S.W. 494, 276 Mo. 173; Cor- 
nell vy. Irvine, 77 N.W. 114, 56 Neb. 
657. s 


[a] One employed by land recla- 
mation commissioner to look after his 
office and mail in his absence is a 
mere clerk and not a public officer 
with a right to salary as an incident 
to the office, and his right to compen- 
sation is dependent upon his contract. 
State ex rel. Nolen v. Hackmann, 207 
S.W. 494, 276 Mo. 173. 


[b] Lecturer at state university 
entitled to recover contract pay de- 
spite prior payment for services as 
commissioner of supreme court dur- 
ing same period. Cornell v. Irvine, 
77 N.H. 114, 56 Neb. 657. 


83. See statutory provisions; and 
passim infra text and notes 84, 85. 


84. Lee v. Morley, 247 P. 481, 79 
Colo. 481; Stong v. Milliken, 233 P, 
154; 76> Colo,:52L5: 


[a] Rule applied.—Although the 
industrial commission, under Comp. 
L. § 4335 (g), has.power to license 
and supervise private employment 
agencies, thereby taking such power 
from bureau of labor statistics, given 
them by L. (1909) ec 164, it has no 
power to appoint a supervisor of 
private employment agencies, where 
no such position exists under law, nor 
to draw on any fund to pay such 
supervisor. Stong v. Milliken, 233 P. 
154,76 Colo.515. 


[b] Position of prohibition agent 
abolished by executive order.—Lee y. 
Morley, 247 P. 481, 79 Colo. 481. 


85. State v. Garber, 7 Neb. 14. 


[a] Member of commission to re- 
vise laws, employed under a statute 
expressly providing for completion of 
work by a set date, was not entitled 
to compensation for services per- 
formed after such date. State v. 
Garber, 7 Neb. 14. 


—- 


tective was hired by the governor to 
investigate a murder, in violation of 
State Finance Law 8§ 35, 36, and not 
by the attorney general, under Execu- 
tive Law § 62 subd 2, as amended by 
L. (1911) e¢ 14, and subdivision 8, as 
added by L. (1917) c¢ 595, and section 
65 the detective was not entitled to 
compensation under L. (1920) e¢ 321, 
giving the court of claims jurisdiction 
to determine the claim for ‘services 
alleged to have been rendered the 
state” by such detective, and to render 
judgment for sum due, “if any,’ and 
providing that the statute did not ad- 
mit the validity of such claim or 
waive any defense thereto, since such 
Services were not rendered the state, 
and therefore no sum being due there- 
for by the state. O’Grady v. State, 194 
N.Y.S. 423, 118 Misc. 693. 


87. See infra §§ 380, 381, 395, 399. 


88. State ex rel. Nolen v. Hack- 
mann, 207 S.W. 494, 276 Mo. 173; 
Heinemann vy. State, 186 N.Y.S. 230, 
114 Misc. 265 [aff 189 N.Y.S. 554, 198 
App.Div. 63]; State v. QGuilbert, 57 
N.E. 1083, 68 OhioSt. 177. 


[a] “Clerk” could not recover un- 
der appropriation for “stenographer.” 
—One employed by the land reclama- 
tion commissioner to look after his 
office in his absence, and who per- 
formed the work of a mere clerical as- 
sistant doing no stenographic work, 
was not a stenographer, and not en- 
titled to compensation from an appro- 
priation (L. [1917] p 17) for salary of 
“stenographer” made under L. (1913) 
p 407. State ex rel. Nolen v. Hack- 
mann, 207 S.W. 494, 276 Mo. 173. 


[b] Services rendered after ex- 
piration of appropriation.—Under L. 
(1919) ¢ 177, limiting appropriations 
for special agents in the excise de- 
partment to March 31, 1920, the comp- 
troller, under State Finance Law § 35, 
was not permitted to audit any claim 
for services rendered during April, 
1920. Heinemann y. State, 186 N.Y.S. 
230, 114 Misc. 265 [aff 189 N.Y.S. 554, 
198 App.Div. 63]. 


perform duties theretofore performed 
by the secretary of the state board 
of charities made no provision for the 
salary of the secretary, mandamus 
will issue to compel the board to pay 
her the salary agreed on by it in the 
Same manner as the expenditures of 
the executive departments of the state 
are paid as required by Rev. St. (1908) 
§§ 495-511, such act containing a con- 
tinuing appropriation the effect of 
which is the same as if an appropria- 
tion were written in the appropriation 
bill, so that, if no other fund is avail- 
able, the one thousand eight hundred 
dollars therein appropriated ts avail- 
able for such purpose. People v. 
O’Ryan, 204 P. 86, 71 Colo. 69. (2) 
An appropriation bill for the purpose 
of paying the salary of an investiga- 
tor for the board of charities and cor- 
rections did not make him an officer, 
and, not being an officer, he is an em- 
ployee, and the appropriation is valid. 
sppeae v. Roberts, 214 P. 388, 73 Colo. 


89. Board of Capitol Managers v. 
Rusan, 210 P. 328, 72 Colo. 197; State 
ex rel. Nolen v. Hackmann, 207 S.W. 
494, 276 Mo. 178. 


90. Board of Capitol Managers v. 
Rusan, 210 P. 328, 72 Colo. 197. 


91. Butler v. Carter, 209 P. 
Okl. 70. panes 


(a] Extra help—Where the com- 
missioner of highways was clothed 
with authority to employ extra help, 
under L. (1921, Ex. Sess.) ec 199 Sear 
and the person so employed, an expert 
accountant to .work on the budget, 
performed all the duties required of 
him during such period of employ- 
ment, and was prepared at all times to 
do the work when requested by his 
employer, he would be entitled to his 
compensation. Butler v. Carter, 209 
P. 965, 87 Okl. 70. 


92. Clas v. State, 220 N.W. 1 
Wis. 430. anges 


93. Clas v. State, supra. 
94. Clas v. State, supra. 


95. Failing v. Syracuse, 24 N. 
705, 4 Misc. 50. i Bee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is to be paid, but does not fix the amount thereof, 


a reasonable compensation may be awarded a state 
agent. 


Constitutional provisions forbidding the increase 
or reduction of the salary of any public officer dur- 
ing his term of office®’ do not apply to state em- 
ployees.°8 


[§ 258] (b) Fixed by Statute. Where the sal- 
ary rate of state employees is definitely fixed by 
statute, the statutory rate is controlling,?® and can- 
nct be changed by the employing board or officer ;1 
although subject to change by later statutes.2, Where 
a statute limits the compensation of a state officer 
or employee to a sum not in excess of a stated 
amount, he cannot recover more than the amount 
so limited. Statutes in terms prohibiting a state 
officer from expending more than a specified amount 
for clerk hire are ineffectual where repugnant to 
later statutes expressly appropriating amounts in 
excess of the specified limitation.* 


Statutes regulating the wages of those employed 
on. public works, and fixing a minimum rate of pay 
for “laborers employed by the state or any officer 
thereof,” have been held inapplicable to laborers 
in state institutions.® 


“In the absence of contract fixing his rate of com- 
pensation,® statutes increasing the rate of pay pre- 
seribed for state employees by an employing board 
or officer entitle the employee to the higher rate 
from the effective date of the statute.” 


[§ 259] (c) Fixed by Contract. A state employee 


[a] Bridge tenders serving on Ze 


bridges crossing canal within munici- 


STATES 


Falk v. Huston, 135 P. 745, 25 
Idaho 26; State v. Clausen, 138 P. 653, 


[59 C.J.] 159 


is entitled to no greater rate of pay than he has 
contracted for. 


Where the term of employment is not fixed, an 
employee’s contract relative to compensation rate 
is subject to legislative change.® . 


[§ 260] (d) Fixed by Board or Commission. 
Where the power to fix compensation of state em- 
ployees is vested by constitution in a state board, 
its judgment in such matter is not subject to judicial 
review.'° Under statutes authorizing the commis- 
sion of administration and finance to fix the salary 
scales for the various classes and grades of state 
employees, such commission is not authorized to 
fix the salaries of particular individuals;!! and 
where such commission does not fix the salary seales 
for a particular class of employees, the scale fixed 
by another commission may be controlling.? 


Approval of governor. Where, under statute, a 
state commission can fix the compensation of its 
employees only with the governor’s approval, com- 
pensation vouchers for salary at a rate disapproved 
by the governor should not be honored.13 


Gratuities. Staté boards cannot grant gratuitous 


compensation to contractors.14 


[§ 261] (4) Commissiens. A contract by the 
state to pay a claim agent a percentage of the amount 
he may recover for the state is not void as against 
public policy.t° State employees hired under a 
contract allowing commissions on the amount col- 
lected by them for the state are entitled to no com- 


573. 
[a] Claim for higher rate under 


pal limits are state employees within 


the rule. Failing v. Syracuse, 24 
N.Y.S. 705, 4 Misc. 50. 
96. State v. Warner, 9 N.W. 795, 


13 N.W. 255, 55 Wis. 271. 


97. See Officers §§ 254-272; 
See passim supra § 250. 

98. State vy. Bond, 118 S.E. 276, 94 
W.Va. 255. 

[a] Clerk of secretary of state not 
within constitutional restriction. 
State v. Bond, 118 S.E. 276, 94 W.Va. 
255. 


99. 


and 


Hailey v. Huston, 136 P. 212, 
25 Idaho 165; Greene v. Gilbert, 182 
S.W. 202, 168 Ky. 380; Kehn v. New 
York, 93 N.Y. 291, 65 HowPr 485 [rev 
26 Hun 394]. 


[a] Where the salary of a clerical 
position in the service of the state is 
definitely fixed by law, that is conclu- 
sive of the salary to be paid. Greene 
v. Gilbert, 182 S.W. 202, 168 Ky. 
380. 


[b] Librarian of state historical 
society.— Under Rev. Codes § 851, as 
amended by L. (1911) p 117, the salary 
of the librarian of the state historical 
society is fixed at one thousand two 
hundred dollars per annum, to be paid 
in monthly installments. Hailey v. 
Huston, 136 P. 212, 25 Idaho 165. 


1. Poole v. State, 11 N.E. 275, 105 
N.Y. 22: Kehn v. State, 93 N.Y. 291, 
65 HowPr 488. 


[a] Reduction.—Where the com- 
pensation of an employee of the state 
is fixed by statute, it cannot be re- 
duced by the state officer under whom 
he is employed. -Kehn v. New York, 
93 N.Y. 291, 65 HowPr 488 [rev 26 
Hun 394]. 


78 Wash. 103. 


3. Jackson County v. Neville, 95 
So. 626, 131 Miss. 599. 


[a] Examiner of accounts.—Under 
Code (1906) § 2889 (Hemingway's 
Code, § 4781), examiner of accounts 
appointed by the governor under the 
preceding section is limited to seven 
dollars a day while actually employed, 
and cannot sublet the work or employ 
others to do it, and charge for their 
services, and, under L. (1914) ec 241 
(Hemingway’s Code, § 4783), the gov- 
ernor and circuit judge cannot ap- 
prove his account for any sum beyond 
seven dollars a day, and cannot allow 
any amount for services of assistants. 
Jackson County v. Neville, 95 So. 626, 
131 Miss. 599. 


4 State v. Bond, 118 S.E. 276, 94 
W.Va. 255. 


[a] Secretary of state’s clerk.— 
Sete v. Bond, 118 S.E. 276, 94 W.Va. 
250s 

5. Drake v. State, 39 N.E. 342, 144 
N.Y. 414. 


[a] Fireman in state soldiers’ and 
sailors’ home is not within the pur- 
view of such statutes. Drake v. State, 
39 N.E. 342, 144 N.Y. 414. 


[b] Laborers in the penal, re- 
formatory, eleemosynary, or educa- 
tional institutions of the state are not 
within the protection of the statute. 
es v. State, 39 N.B. 342, 144 N.Y. 

14. 


6. Seeinfra § 259. 


7. Clark v. State, 36 N.E. 817, 142 
N.Y. 101; Gilligan v. Waterford, 36 
NoY.Si788;, 91 Mun 24° 


8 Larkin v. Brockport, 30 N.Y.S. 
973, 81 Hun 364, 34 N.Y.S. 551, 87 Hun 


statute denied where employee had 
definitely contracted to work for low- 
er amount. Larkin v. Brockport, 30 
N.Y-S. 973) 81 Hun 364,'34° N.Y.S.551, 
87 Hun 573. 


9. Van v. Gunderson, (S.D.) 225 
N.W. 54. 
[a] Mileage allowance on private 


automobile.—L. (2d Sp. 1920), ¢ 85, 
requiring the capitol commission to 
prescribe the rate per mile to those 
operating privately owned cars on 
state business, did not impair the con- 
tract of a rural credit board’s em- 
ployee, specifying the rate to be paid 
for the use of a private automobile on 
state business, where the employment 
was by the day at the will of the 
board. Van y. Gunderson, (S.D.) 225 
N.W. 54. 


10. Warner v. Board of State 
Auditors, 87 N.W. 638, 128 Mich. 500. 


ll. State v. Chase, 206 N.W. 396, 
165 Minn. 268. 


12. State v. Chase, supra. 


[a] Warehouse commission.— 
Where the commission of administra- 
tion and finance, created by L. (1925) 
ec 426, did not classify employees of 
railroad and warehouse commission or 
fix the scale of salaries for them, they 
were entitled to salaries fixed by the 
railroad and warehouse commission, 
in view of Gen. St. (1923) §§ 4634, 
5271, 5298. State v. Chase, 206 N.W. 
396, 165 Minn, 268, 


13. Industrial Commission v. Price, 
(Ariz:) 292°>P.. 1099: 

14. Picard Const. Co. v. Board of 
Com’rs of Caddo Levee Dist., 1¢9 So. 
816, 161 La. 1002. 

15. Davis v. Com., 41 N.E. 29%, 164 
Mass. 241, 30 L.R.A. 743. 
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pensation where they collect nothing.*4 


The right of a state revenue agent to commissions 
will depend upon applicable statutory and contract 
provisions as-applied under the facts involved.*7 


[§ 262] (5) Removal and Reinstatement. A state 
employee illegally removed or suspended, and sub- 
sequently reinstated, is entitled to full compensa- 
tion;!8 and a state employee wrongfully discharged 
may recover such damage as he has sustained.® 


[§ 263] (6) Payment and Collection. 
or attorney who has collected funds for the state 
may apply so much thereof as may be necessary 
in payment of his claim for compensation and ex- 
pense,”° unless the law provides otherwise.*? 


\ 


STATES 


An agent 
ment.?°® 


Certification of a state employee’s compensation 


16. Green’s Adm’r v. Marye, 71 


S.E. 555, 112 Va. 352. 


[a] Collection of claim by others. 
—The state, having claims against the 
federal government, appointed agents 
to prosecute and settle them for a 
percentage of the sum recovered by 
them. One of the agents reported to 
the governor unsuccessful efforts. to 
collect the claims, and stated that the 
federal government would not recog- 
nize their validity until bonds issued 
by the state and held by the federal 
government were satisfied. Subse- 
quently the state, through the efforts 
of others, obtained an adjustment of 
the claims without any assistance 
from the agents; the agents were 
not entitled to the compensation 
agreed on, under the rule that, where 
an agent assumes to doa specified act, 
no compensation is earned until per- 


formance. Green’s Adm’r v. Marye, 
71 S.E. 555, 112 Va. 352. 
17. Miller v. Henry, 103 So. 203, 


139 Miss. 651; Robertson vy. Bolivar 
County, 96 So. 99, 132 Miss. 142; Rob- 
ertson v. Bank of Batesville, 77 So. 
318, 116 Miss. 501; Adams v. Bolivar 
County, 21 So. 608, 75 Miss. 154. 


[a] Amount on which allowed.— 
State revenue agent, suing county 
depository, which had mingled pro- 
‘ceeds of a bond issue and tax levy, 
was entitled to commission only on 
such amount as might be due after 
properly applying warrants to the ap- 
propriate fund. Robertson v. Bank of 
Batesville, 77 So. 318, 116 Miss. 501. 


[b] No commissions for preven- 
tive work.—The state revenue agent 
is allowed, as compensation and ex- 
penses, twenty per cent of all amounts 
collected and paid over by him, but he 
is not entitled to this compensation, 
because by his investigation and ac- 
tivities he has prevented a county 
from paying illegal or unlawful war- 
rants fraudulently issued. Robertson 
v. Bolivar County, 96 So. 99, 132 Miss. 
142 (wherein the court said: ‘No fee 
can be collected by the revenue agent, 
unless there has been some collection 
by him’’). 


[c] Payment after suit begun.— 
‘The revenue agent, required by Code 
(1906) § 47389 (Hemingway Code, § 
'7057), to sue for and collect moneys 
improperly withheld by fiscal officers, 
and by Code (1906) § 4748 (Heming- 
way Code § 7066), declared entitled 
to retain aS compensation twenty per 
cent of all amounts collected and paid 
over by him, is entitled to recover his 
commission, although the insurance 
commissioner, after being sued, paid 
the whole amount into the state treas- 
ury. Miller v. Henry, 103 So. 203, 139 


Miss. 651. 


18. State v. Witter, 143 N.E. 556, 
110 OhioSt. 216. 


[a] Where a special medical ex- 
aminer for the industrial commission 
was unlawfully removed by the direc- 
tor of industrial relations, but rein- 
stated on appeal, such employee was 
entitled to his salary from the time of 
removal until the abolition of the 
position. State v. Witter, 143 N.E. 
556, 110 OhioSt. 216. 


19. Board of Capitol Managers v. 
Rusan, 210 BP. 328, 72 Colo. 197. 
[a] Difference between actual and 


contract pay.—Where there were a 
number of janitors employed at the 
statehouse, no one of whom had 
specific continuous services to per- 
form, a janitor who was wrongfully 
discharged could recover the differ- 
ence between the salary he would 
have earned and the amount he was 
able to earn elsewhere during the 


‘period for which he was wrongfully 


deprived thereof. Board of Capitol 
Managers v. Rusan, 210 P. 328, 72 
Colo. 197. 


20. State v. Ampt, 6 OhioDec. (Re- 
print) 699, 7 AmLR 469; Com. v. 
Evans, 2 LegOp (Pa.) 3. 


ane Swann v. Josselyn, 22 Miss. 
[a] An order of court allowing at- 


torneys employed by the state in a 
certain action a certain portion of the 
money collected by the suit is not 
binding on the state. State v. Corbin, 
LES2C. 7533, 


22. People v. 
554, 271 Ill. 503. 


[a] Under State Civil Service Act, 
§ 31, where the supreme court held 
that a state employee was entitled to 
her pay, it was nevertheless neces- 
sary for the state civil service com- 
missioners to certify to her claim to 
authorize the state auditor to draw a 
warrant for its payment. People v. 
Burdett, 111 N.E, 554, 271 Ill. 508. 


[b] Certification sufficient.—Where 
a person was employed to do such 
work as was determined necessary by 
the chairman of the commissioner of 
highways, and he performed all the 
services required of him, the claim for 
such services being in proper form, 
and examined and approved by the 
commissioner of highways, and pre- 
sented to the auditor, it was the duty 
of the latter to approve and issue a 
warrant to claimant for the amount of 
the compensation so approved by the 
commissioner. Butler vy. Carter, 209 
P, 965; 87 Okl. 70, 


23. See statutory provisions; 


Burdett, 111 N.E. 


and 
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claim may be necessary to authorize payment.?? 


Filing schedule for allowance of claim may or 
may not be required under statute.”* 


Rules forbidding recovery by an officer de jure 
where the official compensation has been paid to an 
officer de facto®* are applicable to state employees.*° 


[§ 264] (7) Compensation of Special Agents. 
The compensation of agents employed by the state 
for special purposes will depend upon the partie- 
ular statutory provisions regulating their employ- 
Where special statutes provide for em- 
ployment of private attorneys to represent the state 
in particular litigation and for their payment out 
of a specifie fund, the attorneys cannot recover 


case infra this note. 


[a] Not required.—Payments made 
from a special appropriation under L. 
(1925) °c 35, for a code commission, 
are not subject to the approval or 
certification of the governor, but to 
that of the code commissioner, and 
hence a claim for compensation by a 
clerk hired by the commissioner does 
not come within L. (1922) ec 35 § 6, 
requiring the filing of a schedule for 
its allowance. Winsor v. Hunt, 
(Ariz.) 243 P. 407. 


24. See Officers § 279. 


25. Board of Capitol Managers v. 
Rusan, 210 P. 328, 72 Colo. 197. 


[a] “There is no public policy 
which denies an employee of the state 
the right to recover sucéh damages as 
he had actually sustained by a breach 
of contract on the part of the state. 
Board of Capitol Managers v. Rusan, 
210 P. 328, 329, 72 Colo. 197 (where, 
however, services had been performed 
by no one and no one had been paid 
therefor). 


reer? Ala.—Saffold v. Powell, 59 Ala. 


Md.—Wailes v. Smith, 25 A. 922, 
76 Md. 469 [error dism 15 S.Ct. 624, 
157 U.S. 271, 39 L. Ed. 698]; State v. 
Chase, 3 Harr. & J. 182. 


Mass.—Davis v. Com., 41 N.E. 292, 
164 Mass. 241, 30 L.R.A. 743. 


N. M.—State y. Sargent, 171 P. 790, 
24 N.M. 333. 


Neb.—State v. Garber, 7 Neb. 14. 


N. C.—Burton v.'Furman, 20 S.B. 
443, 115 N.C. 166. 


[a] Agent and trustee for state to 
execute trusts relative to Bank of 
England stock.—State v. Chase, 3 
Harr. & J. (Md.) 182. 


[b] Agent of commonwealth for 
prosecution of war claims against 
United States. Davis v. Com., 41 N.B. 
292, 164 Mass. 241, 30 L.R.A. 748. 


[c] Attorney employed for partic- 
ular railroad tax litigation.—Burton 
v. Furman, 20 S.E. 443, 115 N.C. 166. 


Code 


[da] translator.—State Vv. 
Sargent, 171 P. 790, 24 N.M. 333. 
[e] Commissioner to prosecute 


state claims against United States.— 
Wailes v. Smith, 25 A. 922, 76 Md. 
469 [error dism 15 S.Ct. 624, 157 U.S. 
271, 39 L. Ed. 698]. 


{f] Commissioners to revise laws. 
—State v. Garber, 7 Neb. 14. 


[g] Swamp land agent.—Saffold 
v. Powell, 59 Ala. 377. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


el 
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against the state generally.?7 


[§ 265] (8) Compensation of Employees of State 
Boards or Commissions. General rules,?* as applied 
under applicable statutory provisions and the cir- 
cumstances involved, apply with respect to em- 
ployees of state boards or commissions.22 
a statute providing that a state commission may ap- 
point a secretary at a salary of not more than a spec- 
ified amount per annum, and may employ such other 
experts as may be necessary, and shall fix their 
compensation “payable out of such contributions as 
may be made by the various counties and by private 
individuals,” the salary of the secretary is not pay- 


able out of state funds.®° 


[§ 266] d. Recovery Back. General rules? eon- 
trol with respect to recovery of compensation unlaw- 
fully paid to or exacted by state officers, agents, and 


27. Sloan y. State, 8 N.W. 393, 51 
Wis. 623. 


[a] Recovery denied under gener- 
al statutes, plaintiffs having right to 
charge only “trespass fund” under 
special statutes. Sloan y. State, 8 N. 
W. 393, 51 Wis. 623. 


28. See supra §§ 253-263." 


29. Ariz.—Industrial Commission 
v. Price, 292 P. 1099. 


Nev.—State v. Eggers, 136 P. 104, 
36 Nev. 364. 


N. C.—Battle vy. Literary Board, 28 
N.C. 2038. 


Ohio.—State vy. Guilbert, 
1083, 63 Ohio St. 177. 


ae D.—Van y. Gunderson, 225 Nw. 


57 N.E. 


[a] Centennial exposition commis- 
sion secretary is not entitled to salary 
in the absence of specific appropria- 
tion. State v. Guilbert, 57 N.E. 1083, 
63 OhioSt 177. 


[b] Industrial commission em- 
ployee.—The governor must approve 
of the compensation of employees of 
the industrial commission under Rev. 
Code (1928) § 1395. 


{c] Literary board secretary.— 
Where the president and directors of 
the literary board employed plaintiff 
as secretary of such board under a 
resolution, accepted by plaintiff as a 
contract, that “he be allowed a com- 
pensation at the rate of three dollars 
per diem for each and every day he 
may be employed,’ with a maximum 
of five hundred dollars per annum, 
plaintiff could recover ‘his per diem 
only for the days that the board was 
actually in session; there being no oc- 
casion for services of a recording sec- 
retary when the board was not in ses- 
sion, and any work done by plaintiff 
between sessions of the board not be- 
ing performed under the contract. 
Battle vy. Literary Board, 28 N.C. 2038. 


[ad] Rural credit board employee. 
—L. (1920, 2d Sp. Sess.) c 85, requir- 
ing the capitol commission to pre- 
scribe the rate per mile to those op- 
erating privately owned cars on state 
business, held to apply to officers and 
employees of rural credit board; it 
being a branch of the state govern- 
ment engaged in state business and 
not an independent agency, and there- 
fore after effective date of the act, 
the rural credit board lacked author- 
ity to allow a rate for the use of pri- 
vate cars in excess of that established 
by the commission. Van v. Gunder- 
son, (S.D.) 225 N.W. 54. 


[59 C. J.—11] 


Industrial Com-, 
mission v. Price, (Ariz.) 292 P. 1099. 
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employees,*? such as an architect,?? attorney-gen- 
eral,*4 auditor of state or commonwealth,?® and 
his agent,?® commissioner of banking and insur- 
ance,** comptroller of state,?® secretary of state,?® 
commissioner,*° 


and treasurer of the 


[§ 267] e. Exemption of Salary. Statutes per- 
mitting collection upon execution of the salary of 
a judgment debtor due him from any person or cor- 
poration, municipal or otherwise,*? do not change 
the general rule exempting compensation of public 
officers*? as respects state officers, whose salaries 
remain exempt despite such statute.*4 


[§ 268] 17. De Facto Officerst®*—a. Defined. A 


30. State v. Eggers, 136 P. 104, 36 
Nev. 364. 
[a] Industrial and publicity com- 


mission.—Under Act March 29, 1907 
(L. [1907] ec 185), §§ 8, 4, considered 
with §§ 6, 8, 9, and 10 held that the 
secretary of the state industrial and 
publicity commission was not entitled 
to have his salary paid out of ,the 
state -treasury, but only out of the 
voluntary contributions made to the 
commission. State v. Eggers, 136 P. 
104, 36 Nev. 364. 


S31. See Officers §§ 285, 286. 


32. State ex rel. Buder v. Hack- 
mann, 265 S.W. 532, 305 Mo. 342. 


[a] Generally.—(1) State paying 
money to an officer, under a mistake 
of law, may recover it. State ex rel. 
Buder vy. Hackmann, 265 S.W. 532, 
305 Mo. 342. (2) Where a state pays 
money to an officer, under a mistake 
of law, it may set it up in recoup- 
ment, in a proceeding by the officer 
to recover subsequent fees and ex- 
penses. State ex rel. Buder y. Hack- 
mann, supra. 


33. Clas y. State, 220 N.W. 185, 196 
Wis. 430. 
[a] Counterclaim.—State could 


not recover on a counterclaim for the 
amount paid an architect, absent 
showing of the attorney general’s au- 
thority to prosecute claim under St. 
(1927) § 14.53. Clas v. State, 220 N. 


W. 185, 196 Wis. 430. 
34. Ellis v. Board of State Audi- 
tors;.-65- New. 57. 107 2Mich.- 528; 


Com. v. Field, 3 S.E. 882, 84 Va. 26. 


[a] Mistake of law.—Recovery of 
compensation paid a _ state officer, 
such as the attorney-general, under 
a mistake of law, will be allowed. HEl- 
lis v. Board of State Auditors, ‘65 
N.W. 577, 107. Mich. 528. 


Compensation generally see Attor- 
ney-General § 9. 


35. Com. v. Norman, 50 S.W. 225, 
20 KyL 1893. 


[a] Not jointly liable with his 
agent for the latter’s unlawful reten- 
tion of commissions in absence of 
conspiracy. Com. v. Norman, 50 S.W. 
225, 20 KyL 1893. 


86. Com. v. Barker, 103 S.W. 303, 
126 Ky. 200, 31 KyL 648; Com. v. 
Norman, 50 S.W. 225, 20 KyL 1893. 


[a] State may recover against 
agent for fees illegally paid him de- 
spite failure to prove conspiracy with 
auditor. Com. v. Norman, 50 S.W. 
225, 20 KyL 1893. 


[b] Recovery back denied where 


state officer de facto is one in possession of his office 
and discharging its functions under color of au- 
thority or title derived from irregular, informal, or 


compensation paid under mistake of 
law for bona fide services and expens- 
es. Com. v. Barker, 103 S.W. 308, 126 
Ky. 200, 31 KyL 648. 


37. State v. Duryee, 47 A. 1064, 65 
N.J.L. 449. 
38. State v. Allen, (Tenn.Ch.App.) 


46 S.W. 303. 


39. Trumbull v. Campbell, 8 Ill. 
502; State v. Porter, 95 N.W. 769, 
69 Neb. 203; State vy. Kelsey, 44 N.J.L. 
1; State v. Dunbar, 98 P. 878, 53 Or. 
45, 20 L.R.A.N.S. 1015. 


[a] “If the fees are illegally ex- 
acted, they are the property of the 
person from whom collected, and the 
State has no right thereto.” State v. 
Dunbar, -98° BP. 7878, <53 Or. 45, 5320 
L.R.A.N.S. 1015. 


[b] Right to recover compensation 
improperly paid another.—W here 


| money payable to one, as secretary of 


state, has been improperly paid to 
another, the former cannot recover 
from the latter, but his claim is 
against the state, which may recover 
back the money improperly peid. 
Trumbull vy. Campbell, 8 Ill. 502. 


40. State v. Howard, 74 A. 392, 83 
Vt. 6. 
[a] Question for jury.—In an ac- 


tion by a state to recover back money 
alleged to have been wrongfully al- 
lowed and paid to a railroad commis- 
Sioner for salary and expenses, evi- 
dence was held to indicate that cer- 
tain charges in question were for 
services never rendered, and for ex- 
penses not incurred in behalf of the 
State, and were therefore properly 
submitted to the jury. State v. 
Howard, 74 A. 392, 83 Vt. 6. 


41. Woodruff v. State, 3 Ark. 285. 


, 

[a] Twenty-five per cent penalty 
allowed under void statute could not 
be included in state’s recovery for 
compensation illegally paid or exact- 
ed. Woodruff vy. State, 3 Ark. 285. 


42. See statutory provisions. 
43. See Exemptions § 116. 


44. Osterhoudt v. Stade, 117 N.Y.S. 
809, 183 App.Div. 83. 


[a] The state is neither a person, 
corporation, nor municipal corpora- 
tion and therefore state officers are 
not within the contemplation of the 
statute removing exemption as re- 
spects officers or employees of “any 
person or corporation, municipal or 
otherwise.” Osterhoudt v. Stade, 117 
N.Y.S. 809, 1383 App.Div. 83. 


cre Generally see Officers §§ 366— 
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defective appointment#é or election.4? 


[§ 269] b. Authority and Powers. The acts of 
a state officer de facto are as valid as those of an 
officer de jure,*® in so far as they concern the gen- 
eral public and rights of third persons,*® up to 
the time when he is no longer entitled to serve de 
facto.*2 


[§ 270] ¢. Official Status of Acts. A regularly 
appointed or elected officer who has not taken the 
oath of office may act officially,°! and his sureties 
are liable on his official bond for his defaults.°? 


[§ 271] d. Compensation—(1) Of Office. Ordi- 
narily, the salary annexed to a state office is inci- 
dent to the title to the office, and not to its occupa- 
tion and exercise, and only a person having a right 
to the office can recover the salary thereof;°* and 
where the title to the office is in dispute, the sal- 
ary cannot be recovered until the question of title 
is settled by a competent tribunal,®* and a state 
officer de facto cannot recover the compensation 
annexed to the office.°*® But there is authority hold- 


46. State v. Hart, 185 P. 769, 5637, 81 AmD 344. 
Mont. 571, 7 A.L.R. 1678. 


47. State v. Hart, supra. 


48. Ark.—Hodges y. Keel, 159 S.W. 
21, 108 Ark. 184. 


Colo.—In re Lieutenant Governor- 


165 La. 552. 


27 Minn. 292. 


STATES 


\La.—State v. Hodges, 115 So. 747, 


Minn.—Carli v. Rhener, 7 


aT el aisha’ | 


[§§ 268-272 


ing that a de facto officer is entitled to the official 
salary until ousted by proper proceedings,’® and a 
de facto officer acting in good faith may recover 
the salary of the office where there is no adverse 
contestant or de jure officer.°7 Where plaintiff 
does not substantiate his claim that he was a de 
facto officer, he can recover no payment for alleged 
services as such.°® 


The lawful payment of salary to a de facto officer 
exhausting the state’s appropriation for the salary 
attaching to such office discharges the state’s ha- 
bility,®® and one claiming as de jure incumbent of 
such offiee cannot thereafter recover the salary 
therefor,®® especially not where it further appears 
that he in fact performed no services whatever,*? 
and that he did not remain qualified for service dur- 
ing the period for which compensation is sought.°? 


[§ 272] (2) Quantum Mervit and Expenses. A 
de faeto state officer may be entitled to a quantum 
meruit for services performed,®* or to reimburse- 
ment tor expenses paid out by him.** 


tioner for three months at a fixed sal- 
ary, with the title of deputy commis- 
sioner, for which service he was fully 
paid, but it appeared that there never 
was any commissioner or deputy com- 
missioner appointed, and that peti- 
tioner was a mere employee, he is not 


N.W. 139, 


ship, 129 P. 811, 54 Cole. 166. 
Fla.—Bisbee v. Board of 
vassers, 17 Fla. 9. 


Idaho.—Shoshone Highway Dist. v. 
Anderson, 125 P. 219, 22 Idaho 109. 


Can- 


Ind.—Bansemer v. Mace, 18 Ind. 
37, 81 AmD 344. 
Ky.—Willis v. Skinner, 277 S.W. 


490. 


La.—State v. Hodges, 
165 Ta. 552. 


Mich.—Auditor-Gen. v. Menominee 
County, 51 N.W. 483, 89 Mich. 552. 


Minn.—Carli v. Rhener, 7 N.W. 139, 
27 Minn. 292. 


Mont.—State v. Hart, 185 P. 769, 
56 Mont. 571, 7 A.L.R. 1678. 


WN. M.—State y. Biancett, 174 P. 207, 
24 N.M. 433. 


N. C.—Bllis v. North Carolina In- 
stitution, 68 N.C. 423. 


S. C.—Taylor v. Skrine, 7 S.C.L. 696. 


Tex.—Lowe v. State, 201 S.W. 986, 
$3 Tex:Cr; ‘134. 


Vt.—In re Powers, 26 A. 640, 65 Vt. 


115 So. 747, 


399. 


Wis.—State v. Williams, 5 Wis. 308. 
68 AmD 65. 


[a] Acting governor.—Hodges vy 
Keel, 159 S.W. 21, 108 Ark. 184. 


[b] Deputy state auditor.—Ban- 
semer v. Mace, 18 Ind. 87, 81 AmD 
344. 


[ec] Lieutenant governor.—In re 
Lieutenant Governorship, 129 P. 811, 
54 Colo. 166. 


{d] Referee, auditor, and commis- 
sioner.—In re Powers, 26 A. 640, 65 
Witwo0 9. 


{e] Trustees of state institution. 
—Hllis v. North Carolina Institution, 
68 N.C. 423. 


49. Ark.—Hodges v. Keel, 159 S.w. 
21, 108 Ark. 184. 
Ind.—Bansemer v. Mace, 18, Ind. 


Mont.—State v. Hart, 185 P. 769, 56 
Mont. 571, 7 A.L.R. 1678. 


N. C.—Ellis v. North Carolina In- 
stitution, 68 N.C. 423. 


[a] Attending sale of mortgaged 
lands as deputy state auditor. Ban- 
semer vy. Mace, 18 Ind. 37, 81 AmD 
344, 


[b] Removal of steward and phy- 
sician by de facto board of state in- 
stitution for deaf, dumb, and blind. 
Ellis v. North Carolina Institution. 
68 N.C. 423. 


[e] Signing bills as acting gov- 
ernor de facto. Hodges y. Keel, 159 
S.W. 21, 108 Ark. 184. 


50. Hodges y. Keel, 
108 Ark. 184. 


[a] Until successor demands of- 
fice.—The acts of one who is acting 
governor de faeto, and in the dis- 
charge of the duties as such, are valid 
up to the time that his successor de- 
mands the office, and, on his refusing 
to surrender, undertakes to set up as 
acting governor a separate office in 
the state capitol. Hodges yv. Keel, 
159 S.W. 21, 108 Ark. 184. 


51. Bansemer vy. Mace, 18 Ind. 27, 
81 AmD 344, 


Oath generally see:supra § 
52. 


159 S.W. 21, 


201. 
State v. Bates, 36 Vt. 387. 


_ 53. Baxter v. Brooks, 29 Ark. 173; 
Peo. v. Oulton) *28) Cal. 44: 
54. Baxter v. Brooks, 29 Ark. 178. 
55. State v. Hart, 185 P. 769, 56 


Mont. 571, 7 A.L.R. 1678. 


[a] Mandamus to compel state 
treasurer to pay compensation denied. 
—State v. Hart, 185 P. 769, 56 Mont. 
571, 7 A.L.R. 1678. 


56. State v. Draper, 48 Mo. 213. 

57. See Officers § 377. 

58. Gunter v. Newell, 182 P. 1, 66 
Colo. 3237. 

[a] Ilustration—wWhere the state 


board of immigration employed peti- 


entitled, under the inapplicable rule 
relating to the payment of de facto 
officials, to receive from the state 
compensation for service aS commis- 
sioner of immigration, less the 
amount already paid him. Gunter v. 
Newell, 182 P. 1, 66 Colo. 327. 


59. Patterson vy. State, 139 
643, 92 Neb. 729. 


[a] The state is bound to pay the 
salary attached to a state office only 
once, if paid through the regular 
channels provided by law and the ap- 
propriation therefor is exhausted. 
Patterson v. State, 139 N.W. 643, 92 
Neb. -729. 


60. Patterson v. State, supra. 


_ [a] De jure officer kept out by in- 
junction.— Where a de facto officer, 
discharged all the duties of a state 
office, was recognized as. entitied 
thereto, ‘and received his salary, a 
claimant, after the expiration of the 
term, could not enforce payment of 
the salary to him from the state, al- 
though he was wrongfully deprived 
of the office by injunction. Patterson 
v. State, 189 N.W. 643, 92 Neb. 729. 


61. Patterson v. State, supra. 


[a] Where plaintiff devoted him- 
self to private business, giving no 
thought or attention to the affairs of 
the state office, the fact that a wrong- 
ful injunction had deprived him of 
the actual occupancy of the office to 
which he had been entitled de -jure 
did not entitle him to the salary 
therefor. Patterson v. State, 139 N. 
W. 643, 92 Neb. 729. 


62. Patterson v. State, supra. 


63. See State v. Hart, 185 P. 769, 
56 Mont. 571, 7 A.L.R. 1678 (recog- 
nizing right by implication). 


N.W. 


64. State v. Otero, 267 P. 
N.M. 310. eRe 
[a] Where no de jure officer 


claims office, a de facto officer may 
recover from the state expenses paid 
in performing service. State v. Ote- 
ro, 267 P. 68, 38 N.M. 310. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 273-275] 


[§ 273] F. State Institutions and Public Im: 
provements®*—1. Institutions.**® Generally speak- 
ing state institutions are those owned by and be- 
longing to the state.°7 A “state institution” may 
be either a corporate,®* or associated®® body car- 
rying on the activities for which organized, or in 
another sense may be the building or buildings in 
which such activities or functions are exercised.’ ° 
The mere fact that an institution is subject to leg- 
islative control,"! or that an institution has the 
right to detain those legally committed to its care,” 
does not make it a state institution. 


Particular bodies or buildings held state institu- 
tions under applicable circumstances and provisions 
of law include an armory of the national guard,7? 
common schools,‘* a military institute,7> organized 
militia,‘® a state college,’7 and a woman’s relief 
eorps home association;‘* and particular bodies or 
buildings held not state institutions under applica- 
ble facts and provisions of law include board of 
county fair directors,*® county hospital,’° county 
house of correction,*? county insane asvylum,*? mu- 
nicipality,*® private charitable corporation,®* and a 
state educational institution of a foreign country.*%® 


Legislative regulation. A statute creating a com- 


STATES 
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mittee to make investigations and recommendations 
resulting in more efficient and economical manage- 
ment of state institutions and departments has been 
held valid.*¢ 


[§ 274] 2. Improvements—a. In General. In the 
absence of contrary constitutional provisions,®”? the 
legislature may authorize the construction by state 
officers of works of internal improvement.®$ 


Construction of statutes authorizing publie im- 
provements will, so far as possible, be such as to 
validate the securities issued to pay therefor.’ 


Where the legislature delegates the power to con- 
struct an internal improvement, and the state does 
not question that the improvement made is in con- 
fermity with the power delegated, neither the ne- 
cessity,®® the usefulness,®! nor the manner in which 
the improvement is made®? can be questioned by 
private objectors. 

/ 


[§ 275] b. Constitutional Restrictions. In some 
of the states the constitution expressly prohibits the 
state from engaging in any work of internal im- 
provement,’* and statutes in contravention thereof 
ave void,®+ such as statutes providing for state con- 
struction of highways,®® erection of elevators,®® im- 


“ SW. 859, 860, 201 Ky. 5; 


65. Status of state as corporation 81. Peo. v. Stavrakas, 167 N.E. [a] It is the policy of the state to 
see Corporations §§ 42-46, 82, 760. 852, 335 Ill. 570. promote public improvements, and 
66. Defined generally see Institu- 82. State v. Chalfant, 87 OhioSt. See ae ce Peele ocd 


tion 32 C. J. p 942 et seq. 


“Institutions in this state” see In- 
stitutions § 9 text and noite 41. 

67. Johnston’s Hst., 239 P. 397, 197 
Cal. 28; In re Houk’s Estate, 200 P. 
417, 186 Cal. 648; Georgia Military 
inst. v. Simpson, 31 Ga. 273; Chalfant 
vy. State, 37 OhioSt. 60. 


68. Bartling v. Wait, 148 N.W. 507, 
96 Neb. 532. 

69. Bartling v. 
507, 96 Neb. 532. 


Wait, 148 N.W. 


70. Bartling v. Wait, supra. 
71. In re Johnston’s Hst., 239 P. 
P2971 on Gal. 283° Chalfant v. -Stateé; 


37 OhioSt. 60. 


72. Gallon vy. House of Good Shep- 
herd, 122 N.W. 631, 158 Mich. 361, 2 
L.R.A.N.S. 286, 133 AmSR 387. 


{a] hat a charitable institution 
is, by statute, given the right to de- 
tain a person, committed to it by a 
magistrate or court does not render 
the institution a “state institution” 
or a governmental agency. Gallon 
vy. House of Good Shepherd, 122 N.W. 
631, 158 Mich. 361, 24 L.R.A.N.S. 286, 
133 AmSR 3887. 


73. Burns v. Fox, 
98 App.Div. 507. 


74. Board of Education of Jeffer- 
son County v. Board of Education of 
City of Louisville, 206 S.W. 869, 182 
Ky. 544. 

75. Georgia Military Institute v. 
Simpson, 31 Ga. 273. 


76. Commonwealth v. Sparks, 255 
Bartling v. 


532. 


90 N.Y.S. 254, 


Wait, 148 N.W. 507, 96 Neb. 


77. State ex rel. Johnson vy. Clau- 
sen, 99 P. 743, 51 Wash. 548, 

7g. Board of Directors v. Nye, 97 
P. 208, 8 Cal.App. 527. 

79. Harrington v. Atteberry, 
Pp. 1041, 2i N.M. 50. 

80. In re Johnston’s Hstate, 239 P. 
397, 197 Cal. 28. 


153 


60 [rey 6 OhioDec. (Reprint) 1033, 9 
AmLRece 634, 6 CincLBul 66]. 


[a] Not state institution even 
though state contributes to its sup- 
port and it is governed by laws of the 
state. State v. Chalfant, 37 Ohio St. 
60 [rev 6 Ohio Dec. (Reprint) 1033, 9 
AmLRee 634, 6 CincLBul 66]. 


83. In re Houk’s Estate, 200 P. 417, 
186 Cal. 643. 


[a] While municipalities may be 
state institutions in the general sense 
that they are organized by state au- 
thority and for state purposes, a mu- 
nicipality is not a state institution 
within statutes regulating bequests 
and excepting state institutions from 
regulations as to charitable use. In 
re Houk’s Estate, 200 P. 417, 186 Cal. 
643. 

84. Gallon v. House of Good Shep- 
herd, 122 N.W. 631, 158 Mich. 361, 
24 L.R.A.N.S. 286, 133 AmSR 387. 


85. “In re Halm’s Bstate, 239 P. 
307, 196 Cal. 778. 


[a] University of Heidelberg is 
not a “state institution’ within the 
meaning of provisions of domestic 
law exempting state institutions from 
regulations as to charitable bequests. 
In re Halm’s Estate, 239 P. 307, 196 
Cal. 718. 

86. Mulnix vy. Elliott, 156 P. 216, 
62 Colo. 46. 

Regulations of particular institu- 
tions: 

Asylums § 7. 
Charities §§ 79-82. 
Hospitals §§ 7-9. 
Prisons § 10. 
Reformatories § 5. 

87. See infra § 275. 

sg. Holand v. State, 15 Fla. 455: 
Clarke v. Rochester, 24 Barb. (N.Y.) 
446, 5 AbbPr 107, 14 HowPr 1938 [aff 
28 N.Y. 605). 


89. Kirkpatrick v. Van Cleave, 89 
N.E. 918, 44 Ind.App. 629. 


to pay for such improvements will 
not be made, except where the terms 
of the statutes compel. Kirkpatrick 
v. Van Cleave, 89 N.E. 913, 44 Ind. 
App. 629. 


so. In re Southern Wisconsin 
Power Co., 122 N.W. 809, 140 Wis. 265; 
In re Southern Wisconsin Power Co., 
122 N.W. 801, 140 Wis. 245. 


91. In re Southern Wisconsin 
Power Co., 122 N.W. 809, 140 Wis. 265; 
In re Southern Wisconsin Power Co., 
122 N.W. 801, 140 Wis. 245. 


92. In ré Southern Wisconsin Pow- 
er Co., 122 N.W., 809, 140 Wis. 265; 
In re Southern Wisconsin Power Co., 
122 N.W. 801, 140 Wis. 245. : 


93. See constitutional provisions. 


° 94 Wilcox v. Paddock, 31 N.W. 
609, 65 Mich. 23;, Anderson vy. Hill, 20 
N.W. 549, 54 Mich. 477; Peos. v. 
Springwells Tp. Bd., 25 Mich. 153; 
Ryerson v. Utley, 16 Mich. 269; Rippe 
v. Beeker, 57 N.W. 3381, 56 Minn. 100, 
22 L.R.A. 857. 


[a] The size of the werk is imma- 
terial, the prohibition being against 
all works of internal improvement, 
great or small. Peo. v. Springwells 
Tp. Bd., 25 Mich: 153. 


{b] The source of payment is im- 
material, if the work is in fact direct- 
ed, planned, and executed by a state 
agency. Peo. v. Springwells Tp. Bd., 
25 Mich. 1538. 


95. Peo. v. Springwells Tp. Bd., 25 
Mich. 153. 


96. Rippe v. Becker, 57 N.W. 331, 
56 Minn. 100, 22 L.R.A. 357. 


[a] Act providing for purchase of 
site and erection of state elevator is 
not a valid exercise of police power by 
regulation of business, but is an in- 
valid statute providing for internal 
improvements in violation of consti- 
tutional provisions that ‘the state 
shall never contract any debts for 
works of internal improvements or 
be a party in carrying on such works.” 
Rippe v. Becker, 57 N.W. 3381, 56 Minn, 
100, 22 L.R.A. 857, 
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provement of river channels,°’ or reclamation of 
Such constitutional provisions 
do not preclude the state from engaging in works 
used by or for the state for the performance of its 
governmental functions,®® such as the protection of 
public health,! as in the construction of drains,” or 


submerged lands.°® 


prevention of tuberculosis.® 


Political subdivisions of the state have been held 


STATES 


ry on.° 


[§§ 275-276 


ing in works of internal improvement,* although 
there is authority to the effect that the state can- 
not authorize such subdivisions to engage in inter- 
nal improvements which it is not authorized to car- 


State regulation of internal improvements is 


not engaging in carrying on such impvvements 


not within the prohibition against the state’s engag- 


[§ 276] A. Acquisition and Tenure—l. In Gen- 
eral. A state has in general the same rights and 
powers in respect.of property as an individual. It 
may acquire property, real or personal, by convey- 


97. Gibson v. State Land Office 
Com’rs, 79.N.W. 919, 121 Mich. 49; 
Wilcox v. Paddock, 31 N. W. 609, 65 
Mich. 23. 


98. Wilcox v. 
609, 65 Mich, 23. 


[a] Swamp Land Act authorizing 
payment by the state of costs and 
expenses of improvements over and 
above grant of swamp land to a town- 
ship is void as in contravention of the 
constitutional prohibition against en- 
gaging in internal improvement ex- 
cept by expenditure of land grants, 
and incidental sanitary benefits do 
not validate the act as an exercise of 
the police power, its main purpose 
being internal improvements, through 
straightening of river and reclaiming 
of submerged lands. Wilcox v. Pad- 
dock, 31 N.W. 609, 65 Mich. 23. 


99. Leavenworth Co. v. Miller, 7 
Kan. 493; Knapp v. State, 145 N.W. 
967, 125 Minn. 194; Rippe v. Becker, 
ee N.W. 331, 56 Minn. 100, 22 L.R.A. 
857. 


[a] Railway connecting with state 
university.—L. (1913) ¢ 257, author- 
izing the construction of a railway 
from the state University Farm con- 
necting with a street railway system, 
is not violative of a constitutional 
prohibition against the state engag- 
ing in works of internal improvement. 
Knapp v. State, 145 N.W. 967, 125 
Minn, 194. 


1. Gillett v. McLaughlin, 37 N.W. 
551, 69 Mich. 547; Schulte vy. Fitch, 
202 N.W. 719, 162 Minn. 184. 


[a] A statute which “is clearly a 
measure for the protection of the 
public against disease is not. ... 
within the inhibition against the state 
engaging in work of internal improve- 
ment.” Schulte v. Fitch, 202 N.W. 
719, 162 Minn. 184, 188. 


2. Brady v. Hayward, 72 N.W. 2383, 
114 Mich. 326; Smith v. Carlow, 72 
N.W. 22, 114 Mich. 67; Gillett v. Mc- 
Laughlin, 37 N.W. 551, 69 Mich, 547. 


3. Schulte v. Fitch, 202 N.W. 719, 
162 Minn, 184. 


4,.- State v. Raub, 186 P. 989, 106 
Kan. 196; Leavenworth Co. vy. Miller, 
7 Kan. 479, 12 AmR 425. 


[a] Tllustration.—Under constitu- 
tional provisions that “the state shall 
never be a party to carrying on any 
works of internal improvement,” the 
word “state” means the people of the 
state as a sovereign corporation, and 
as it is only in such capacity that the 
state is forbidden to be a party to 
carrying on works of internal im- 
provements, the constitutional pro- 


Paddock, 31 N.W. 


IV. PROPERTY 
[By Frurx C. GRABER] 


as it sees fit.” 
of its property 


vision does not prohibit carrying on 
internal improvements by the people 
of the state as organized in subordi- 
nate corporations or political subdi- 
visions, such as cities, towns and, as 
in the case at bar, counties. Leaven- 
worth Co, y. Miller, 7 Kan, 479, 12 
AmR 425, , 


[b] While construction of high- 
ways is a work of internal improve- 
ment in which the state may not éen- 
gage, as such, the constitutional re- 
Striction does not apply to counties, 
townships, and cities. State v. Raub, 
186 PB. 989,106 Kan. 196. 


5. Atty.-Gen. v. Pingree, 79 N.W. 
814, 120 Mich, 550, 46 L.R.A, 407. 


Compare Gillett v. McLaughlin, 87 
N.W. 551, 69 Mich. 547 (holding that 
the constitutional prohibition does not 
render invalid statutes providing for 
local improvements to be paid for by 
the political subdivisions and persons 
to be benefited thereby); Anderson v. 
Hill, 20 N.W. 549, 54 Mich. 477 (to 
effect that statute providing for taxa- 
tion of local subdivisions to pay cost 
of improving river running through 
them was invalid as an indirect way 
of state’s engaging in work of inter- 
nal improvements). 


6. State v. Raub, 186 P. 989, 106 
Kan. 196. 


- [a] Provisions for a state high- 
way commission to exercise super- 
visory powers over the construction 
of highways by political subdivisions 
of the state is not violative of con- 
stitutional provisions that “the state 
shall never be a party to carrying on 
any works of internal improvements.” 
State v. Raub, 186 P. 989, 991, 106 
Kan. 196. 


7. Ark.—Adkins v. Kalter, 287 8. 
W. 388, 389, 171 Ark. 1111 [cit Cyc]. 


Fla.—State v. Green, 116 So. 66, 95 
Man Al 


Iowa.—Tomlin v. Cedar Rapids, 
etc., R., ete., Co., 120 N.W. 93, 141 Iowa 
599, 22 L.R.A.N.S. 530. 


Mass.—Merrymount Co. v. Metro- 
politan Dist. Commn., 172 N.E. 593, 
272 Mass. 457. 


Minn.—State v. Torinus, 
259, 26 Minn. 1, 87 AmR 395. 


Miss.—Sinking Fund .Comrs.  v. 
Walker, 7 Miss. 148, 88 AmD 483. 


Mont.—In re Beck, 121 P. 784, 1057, 
44 Mont. 561. = 

N. Y.—Peo. v. Fisher, 83 N.E. 482, 
190 N.Y. 468; In re Cruger Ave., etc., 
200 N.Y.S. 738, 206 App.Div. 310 [aff 
198 N.Y.S. 294, 119 Misc. 789]. 


N. C.—Wilmington, ete, R. Co. v. 


49 N.W. 


within constitutional prohibitions.® 


ance, will, or otherwise, and hold or dispose of the 
same or apply it to any purpose, public or private, 
The power of the state in respect 
rights is vested in the legislature, 


Western R. Co., 66 N.C. 90. 


Or.—Vestal v. Pickering, 267 P. 821, 
125 Or. 553. 


Pa.—In re Farm, 31 Pa. Co. 368. 


Tex.—Conley v. Daughters of the 
Republic, 156 S.W. 197, 200, 106 Tex. 
80 [rev on other grounds (Civ.App.) 
151 S.W. 877, and quot Cyc]. 


Wash.—State v. Jefferson County 
Super. Ct., 157 P. 1097, 91 Wash. 454, 


Wis.—Fulton v. First Volunteer Co. 
of Oconto, 2386 N.W. 120. 


[a] Rule applied.—(1) The state 
is competent to take property under a 
will in the absence of a prohibitive 
statute. Vestal v. Pickering, 267 P. 
821, 125 Or. 553. (2) Since the state 
has the same power to contract as a 
corporation or individual, including 
the power to acquire property and 
dispose of it, the state had the power 
to acquire title to the Alamo prop- 
erty, and place it in the custody of 
the Daughters of the Republic of Tex- 
as, a corporation, as it did by Act Jan. 
26, 1905 (Acts 29th Leg. c 7). Con- 
ley v. Daughters of the Republic, 156 
S.W. 197, 200, 106 Tex. 80 [rev on oth- 
er grounds (Civ.App.) 151 S.W. 877, 
and quot Cyc]. 


[b] “The state, as a sovereign, has. 
the capacity to acquire property by 
any means.” In-re Beck,’121 P. 784, 
788, 1057, 44 Mont. 561. 


[ec] Proprietary and governmental 
capacities.—(1) The state holds title 
to property in two entirely distinct 
capacities, the one a proprietary ca- 
pacity, as individuals generally hold 
property, and the other a governmen- 
tal capacity, that is, in trust for the 
public use. State v. Jefferson Coun- 
ty Super. Ct., 157 P. 1097, 91 Wash. 
454. (2) So a sovereign state may 
hold property in a proprietary, as welk 
as in itS sovereign, capacity (In re 
Cruger Ave., etc., 200 N.Y.S. 738, 206 
App.Div. 310: [aff 198 N.Y.S. 294, 119 
Misc. 789]), (3) or for private, as dis- 
tinguished from public use (Tomlin 
v. Cedar Rapids, etc., R., etc. Coy 1201 
N.W. 93, 141 Iowa 599, 22 L.R.A.N.S. 
530). (4) The building of a railroad 
is not within itself an exercise of gov- 
ernmental power, but purely a busi- 
ness enterprise, and, if it is to be en- 
gaged in by the state or any of its 
political subdivisions, it must be done 
by virtue of the proprietary powers 
of the state or political subdivisions 
thereof, and not under the police or 
general welfare powers of the state. 
Atkinson v. Bd. of Commrs., 108 P. 
1046, 18 Idaho 282, 28 L.R.A.N.S. 412. 


[d] “Georgia in its sovereign ca- 
pacity is the owner of the Western & 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and the legislature alone can exercise the power 
necessary to the enjoyment and protection of those 
rights, by the enactment of statutes for that pur- 
pose;* and, where the state has not given its con- 
sent to the acquisition of property in a particular 
way, it is not entitled thus to acquire it.® 
islature may, however, ratify the unauthorized act 
of a state officer in dealing with its property.!° The 
possession of state property by the authorized agents 
and officers of the state is the possession of the 


state.1+ 


Property held in trust. 
cise over property held by a public 


Atlantic Railroad and the right of 
way upon which it is constructed.” 
Western Union Tel. Co. v. State (Ga.) 
119 S.E. 649. 


[e] Property in form of mortgage 
may be acquired by a state. Wil- 
mington, etc., R. Co. v. Western R. 
CosN66FN...C..90. 


[f] Requisites and validity of con- 
veyance.—A deed of land to the com- 
monwealth for the construction of a 
parkway need not run to the treasurer 
and receiver general, conveyance ‘‘to 
the commonwealth for the use of the 
metropolitan parks district” being 
sufficient. Merrymount Co. v. Met- 
ropolitan Dist. Commn. (Mass.) 172 
N.E. 593. 


{g] Rights acquired.—(1) A state 
acting in its proprietary capacity as 
the owner of property is bourtd by the 
same rules as its citizens. Fulton v. 
First Volunteer Co. of Oconto (Wis.) 
236 N.W. 120. (2) In purchasing a 
security it acquires only the right 
purchased, and does not acquire a pri- 
or lien not secured as a matter of law 
and fact, although protected against 
general legislation. Fulton v. First 
Volunteer Co. of Oconto, supra. 


Right of governmental bodies to 
take under will generally see Wills 
[40 Cye 1053]. 


Title of state to land under naviga- 
bees ee see Navigable Waters, §§ 
3-215. 


8. Cal.—Los Angeles County v. 
Graves, 290 P. 444, 210 Cal. 21. 


Conn.—State vy. Blake, 36 A. 1019, 
69 Conn. 64. 


Fla.—State v. 
95° Fla. 117: 


Ky.—MecDonald v. Kentucky Univ., 
7 S.W.(2d) 1046, 225 Ky. 205. 


Minn.—State v. Torinus, 
259, 26 Minn. 1, 37 AmR 395. 


N. J.—Wilson v. Gloucester Coun- 
ty Bd. of Chosen Freeholders, 90 A. 
1021, 83 N.J.Eq. 545. 


Ohio.—Columbus, ete., R. Co. 
Nelson, 14 Ohio Cir. Ct. N. 8S. 129. 


Pa.—Sunbury, etce., R. Co. v. Cooper, 
Soba at Oo 


Ss. C.—Antonakas vy. Anderson 
Chamber of Commerce, 126 S.E. 35, 
130 S.C. 215. 


Tenn.—Malone y. Peay, 7 S.W.(2d) 
40, 157 Tenn. 429. 


Tex.—Conley v. Daughters of the 
Republic, 156 S.W. 197, 200, 106 Tex. 
80 [rev on other grounds 151 S.W. 
877, and quot Cyc]; Conley v. United 
Daughters of the Confederacy (Civ. 
App.) 164 S.W. 24. But see Herring 
v. Houston Nat. Exch. Bank, 269 S.W. 
1031, 114 Tex. 394 (holding the pur- 
chase by the prison commission, with- 
out approval of the legislature, of a 
mill and site, a very small part of con- 


Green, 116 So. 66, 


49 N.W. 


Vv. 


There is a distinction 
between the control which the legislature may exer- 
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publie purposes and of property held by such cor- 
porations as trustee under private grant with re- 
strictions imposed by the grant.?2 
case the power of the legislature over the property 
is supreme ;‘? in the latter, it may prohibit the cor- 
poration from accepting the trust;14 
once accepted, the trust subject must be applied to 
the purposes to which it has been dedicated by the 


In the former 


but, when 


Use of property. Constitutional provisions and 


statutes in some jurisdictions prohibit the use of 


corporation for 


Sideration being land on which the 
mill was situated, not a violation of 
Vernon Civ. St. Annot. Suppl. (1922) 
art 6184, forbidding purchase of 
“land” for the prison system of Tex- 
as, without approval, the land being 
only incidental to the purpose of es- 
tablishing the mill and factory). 


[a] Rule applied.—(1) Under a 
statute authorizing a state to pur- 
chase with reservations land desig- 
nated by congress for acceptance for 
park purposes, a purchase by state 
officials with reservations is unau- 
thorized where congress. sanctioned 
the acceptance only of the fee simple 
title. Malone v. Peay, 7 S.W.(2d) 40, 
157 Tenn. 429. (2) If the inscription 
on one or more of the tablets placed 
on a monument erected by the: state 
pursuant to Joint Resolution No. 5 
(P. L. [1909] p 549) violated the law, 
the power to correct it was a preroga- 
tive of the state, and the chosen free- 
holders of Gloucester County, intrust- 
ed by statute with the care of such 
monument, had no right forcibly to 
remove the tablet. Wilson v. Board 
of Chosen Freeholders of Gloucester 
County, 90 A. 1021, 83 N.J.Hq. 545 
(holding that, under the statutes, the 
Sons of the Revolution, a patriotic 
society, was authorized, in placing 
tablets on the monument, to remove 
a tablet placed thereon by the build- 
ing commission). 


[b] Property of state institutions. 
—Subject to constitutional limita- 
tions, the legislature controls the 
property of state institutions. Mc- 
Donald v. Kentucky Univ., 7 S.W.(2d) 
1046, 225 Ky. 205. 


[ce] Use of state buildings.—Not- 
withstanding Rev. St. (1911) art 6383, 
gives the superintendent of pub- 
lic buildings and grounds authority 
to take charge of all public buildings 
not used by state officers, the ques- 
tion of whether the state has a pres- 
ent need for a room which the Daugh- 
ters of the Confederacy were permit- 
ted to use until the state needed such 


room, by House Concurrent Resolu-. 


tion No. 4 approved Febr. 25, 1889 
(Acts 21st Leg. p 173), is for the leg- 
islature to determine, and not such 
superintendent. Conley v. United 
Daughters of the Confederacy (Tex. 
Civ.App.) 164 S.W. 24. 


[d] Acceptance of bequest.—Only 
the legislature can accept a bequest 
of property to the state in trust. 
State v. Blake, 36 A. 1019, 69 Conn. 64. 


[e] Construction of statute.—An 
act allowing the state to acquire a 
park system to include parks, camp 
grounds, monument sites, and sites of 
historical interest outside incorpo- 
rated cities, permits the state park 
commission to accept conveyance of 
land lying within a municipality for 
park purposes since the restriction 
“outside cities” applies only to histor- 
ical sites, under St. (1927) p 1477, §§ 2, 
3, 4,5. Los Angeles County v. Graves 


public property for private purposes.!® 
visions do not prohibit its use for a museum for 
historical relicst? nor do they prohibit a lease to a 


Such pro- 


(Cal.) 290 P. 444. 


9. In re Beck, 121 P. 784, 1057, 44 
Mont. 561. 


[a] Rule applied.—Where the con- 
stitution and statutes of a state do 
not permit it, the state cannot take 
property under a will. In re Beck, 121 
P. 784, 1057, 44 Mont. 561. 


10. State v. Torinus, 49 N.W. 259, 
26 Minn. 1, 37 AmR 395; Malone v. 
Peay, 17 S.W.(2d) 901, 159 Tenn, 321. 


[a] Purchase of lands for park 
purposes, reserving timber and other 
rights to vendors. Malone v. Peay, 
17 S.W.(2d) 901, 159’ Tenn. 321, 


Tl. Michigan State Bank v. Hast- 
ings, Walk. (Mich.) 9; Peo. v. Bank 
of North America,.75 N.Y. 547; Mil- 
waukee v. McGregor, 121 N.W. 642, 
140 Wis. 85, 17 AnnCas 1002. See 
Marsh y. Stonebraker, 98 N.W. 699, 


71 Neb. 224, 65 L.R.A. 607 (an act pro- 
viding for the purchase by the state 
of copies of the printed statutes of 
the state for distribution among the 
offi¢gers of the state does not necessa- 
rily vest title to such statutes in the 
officers receiving them). 


[a] Rule applied.—Where a state 
board is empowered to take and hold 
the title to property for state pur- 
poses, it is state property. Milwau- 
Kee .v. McGregor, 121 N.W. 642, 140 
Wis. 35, 17 AnnCas 1002. 


12. State Hospitals for the Insane 
Gen. Bd. v. Robertson, 79 S.E. 1064, 
115 °Va,. 527. 


13. State Hospitals for the Insane 
Gen. Bd. v. Robertson, supra, 


14. State Hospitals for the Insane 
Gen. Bd. v. Robertson, supra. 


15. State Hospitals for the Insane 
Gen. Bd. v. Robertson, supra; State 
v. Donald, ‘151 N.W. 331, 160 Wis. 21. 


16. See constitutional and statuto- 
ry provisions; and cases infra notes 


17. Conley v. Texas 
United Daughters of the 
(Tex.Civ.App.) 164 S.W. 


[a] Thus, in view of Const. art 16 
§ 389, permitting the legislature to 
make appropriations to perpetuate 
Texas history, and § 45, requiring it 
to preserve documents, etce., relating 
to Texas history, House Concurrent 


Division of 
Conhegeraeas 


Resolution No. 18, passed by the 
Twenty-Highth Legislature (Acts 
28th Leg. p 250), permitting the 


Daughters of the Confederacy to use 
a room in the state capitol for de- 
positing the relics of the Confeder- 
aey, etc., was for a quasi-public pur- 
pose, and not for a private purpose, 
within Rev. St. (1911) art 6389, pro- 
hibiting the use of the capitol for a 
private purpose. Conley v. Texas Di- 
vision of United Daughters of the 
gprrederacy, (Tex.Civ.App.) 164 S.W. 
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nonprofit corporation to erect public buildings.'® 


Payment. A legislative appropriation of money 
to buy land, purporting to confer power to contract 
and pay therefor as money becomes available does 
not confer authority to enter into long-time interest 
bearing absolute obligations to pay.'? 


[§ 277] 2. Land Situated in Another State. A 
state cannot hold Jand in another state if the latter 
state objects thereto;?° but it may do so with 
the consent of such other state;7! and where a state 
has acquired land in another state with the tacit 
eonsent of the latter, its title can be divested only 
by some proceeding by that state in the nature of 
office found; it cannot be impeached by a private 
individual in the absence of any action by the 
state.22 When a state purchases land in another 
state from a private person, it holds such land as 
a subject and not as a sovereign.”* So, also, where 
a state grants land within its territory to a sister 
state, reserving the right and title of government, 
sovereignty, and jurisdiction, the grantee state as- 
sumes merely the position of a private proprietor, 
and holds its estate subject to all the incidents of 
ordinary ownership.?* 


[§ 278] B. Public Buildings and Places. 
legislature has power to provide for the acquisition 
of public buildings for the use of the state. Thus 
it may authorize the construction of a state house 


18. Loomis v. Callahan, 220 N,W. 
816, 196 Wis, 518... 


[a] University buildings.—<A stat- 
ute permitting the regents to lease 
university lands to a nonprofit cor- 
poration to erect university buildings 
has been held not te give state prop- 
erty for private use without compen- 
sation, under St. (1927) § 36.06 (6, 7). 
Loomis y. Callahan, 220 N.W. 816, 196 
Wis. 518. 


19. State v. Donald, 151 N.W. 331, 
160 Wis. 21. 


28. 


226 N.Y.S. 356, 
483. 


23. 


STATES 


The , 


2 


such property in the custody of the 
Daughters of the Republic of Texas, 
and requiring them to repair it with- 
out expense to the state). 


Comrs. of Palisades Interstate 
Park v. Lent, 147 N.E. 228, 240 N.Y. 
1; Delaware-Hudson 5S. 
Comrs. of Palisades Interstate Park, 
222 App.Div. 
McAllister Nav. Co. v. Delaware-Hud- 
son .S. S., Co., 226 N.Y.S. 


Comrs. of Palisades Interstate 


[§§ 276-280 


or other public building, subject to any limitation 
placed by the constitution on this power,*? or it 
may buy or rent buildings for the use of the state,*® 
or place its public buildings in the custody of trus- 
tees for it.?7 ; 

Contre] and regulation of public buildings and 
places owned by the state is vested in the legisla- 
ture and its authorized ageney.** Thus it has been 
held that park commissioners may, under authority 
of the legislature, make regulations as to operation 
cf autcmobiles2® or boats*® within or to and from 
a state park. On the construction of a building for 
state purposes, under state authority, the state is 
not required to obtain a permit in accordance with 
the city ordinances.** 


State insurance. Under a statute providing for 
insurance by the state of state property upon the 
certification by the insurance commissioner to the 
state treasurer cf such property being insured in 
the manner specified, property as to which there 
has been no such certification is not insured.*? 


[§ 279] C. Results of Labor of State Employees. 
The results of the labor of a state employee, while 
working in the service of the state and with its 
materials, belong to the state, and the employee 
has no title thereto.?* 


[§ 280] D. Sales and Conveyances.** State prop- 
erty cannot be sold or disposed of except by au- 
certain park, park commissioners are 
charged with the duty of providing 
transportation facilities (McAllister 
Nav. Co. v. Delaware-Hudson S. S. 
Colin <226- IN. Y.S. 350,;. 1315 Mises 4835 
(2) but they are not required to op- 
erate such facilities themselves (Mc- 
Allister Nav. Co. v. Delaware-Hudson 
S. S. Co., supra). 

[b] Exclusive privilege.—(1) Park 
commissioners are authorized, under 
a statutory provision that they “may 
provide and operate means of 
transportation to, from, or in” a cer- 


Si Co. =v. 
boa; 


353, 181 Mise. 


20. Dodge v. Briggs, 27 F. 160. 

21. Dodge v. Briggs, supra. 

22. Dodge v. Briggs; supra. 

23. Dodge v. Briggs, supra. 

24. Burbank v. Fay, 65 N.Y. 57. 

@5. See infra § V, BH, 1. 

26. Harris v. Dubuclet, 30 La. 
Ann. 662. 

27. Conley v. Daughters of the 
Republic, 156 .S.W. 197, 106 Tex. '80 


[rev on other grounds (Civ.App.) 151 
S.W. 877]. 


[a] KEule applied.—The Daughters 
of the Republic of Texas by accepting 
the terms of Act Jan. 26, 1905 (Aets 
29th Leg. e 7), providing for the ac- 
quisition of the Alamo Mission and 
property by the state, and the placing 
of it in the custody of that corpora- 
tion, became the trustee of the prop- 
erty for the state. Conley v. Daugh- 
ters of the Republic, 156 S.W. 197, 106 
Tex. 80 [rev on other grounds (Civ. 
App.) 151 S.W, 877] (holding. also, 
that the Appropriation Bill of 1911 
(Acts 32d Leg. [1st Called Sess.] c 3), 
making an appropriation for the im- 
provement of the Alamo property be- 
longing to the state, to be expended 
under the direction of the superin- 
tendent of public buildings and 
frounds on the governor’s approval, 
did not impliedly repeal Act Jan. 26, 
1905 (Acts 29th Leg. ¢ 7), placing 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Park v. Lent, 147 N.E. 228, 240 N.Y. 1. 


[a] Additional license.—The state, 
or its authorized agency, may require 
an additional permit beside the ordi- 
nary license required for an automo- 
bile, in order to use highways with- 
in a state park. Comrs. of Palisades 
Interstate Park v. Lent, 147 N.E. 228, 
240 N. Y. 1. 


[b] _Restriction to specified route. 
—(1) L. (1922) e 79, authorizing the 
commissioners of Palisades Interstate 
Park to make rules for the “use and 
government. . °: of such parts of 
state, county, and other public high- 
ways as lie along or within the bound- 
aries of such park,” authorizes the 
commissioners to restrict operation of 
automobiles for hire to a_ specified 
reute (Comrs. of Palisades Interstate 
Park v. Lent, 147 N.E. 228, 240 NVY. 
1), (2) and restriction by such com- 
missioners of operation of automo- 
biles for hire to specific routes in the 
state park, different in case of differ- 
ent operators, is not unreasonable or 
discriminatory (Comrs. of Palisades 
Interstate.Park vy. Lent, supra). 


30. Delaware-Hudson S. S. Co. v. 
Comrs. of Palisades Interstate Park, 
226 N.Y.S. 356, 222 App.Div. 5385; Mc- 
Allister Nav. Co. v. Delaware-Hudson 
S$. S..Co., 226 N.Y.S. 353, 181 Mise, 483, 


[a] Duty to provide.—(1) Under 
a statutory provision that they “may 
provide and operate - means 
ef transportation to, from, or in” a 


x 


tain park, to grant the exclusive privi- 
lége of operating a navigation line to 
and from the park under L. (1920) e 
283 (Delaware-Hudson S. 8S. Co. v. 
Comrs. of Palisades Interstate Park, 
226 N.Y.S. 356, 222 App.Div. 535; Mc- 
Allister Nav. Co. v. Delaware-Hudson 
S. 8. Co., 226 N-Y.S. 353, 131 Mise. 
483), (2) and they cannot be enjoined 
from prohibiting others landing boats 
under! DL, (4900306) 270" § 5 a noe 6: 
c 283 (Delaware-Hudson S. S. Co. v. 
Comrs. of Palisades Interstate Park, 
supra). (3) So a navigation compa- 
ny, granted an exclusive privilege to 
operate a navigation line to a state 
nark, is entitled to enjoin another 
from operating a competing line un- 
der L. (1920) c 288. McAllister Nav. 
Co. v. Delaware-Hudson S. S. Co., su- 
pra. 


31. Citv of Milwaukee ‘v. McGreg- 
or, 121 N.W. 642, 140 Wis. 35, 17 Ann 
Cas 1002. 


32. State v. Ekern, 150 N.W. 506, 
159 Wis. 319. 


33. In re Advisory Opinion to Gov- 
ernor, 114 So. 850, 94 Fla. 967; Com. v. 
Desilver, 3 Phila. (Pa.) 31. 


[a] Rule applied as to: (1) Map 
made by draughtsman employed by 
state (Com. v. Desilver, 3 Phila. (Pa.) 
31. (2) Produet of state road depart- 
ment’s work. In re Advisory Opinion 
to Governor, 114 So. 850, 94 Fla. 967. 


34. Construction of legislative 
grants see Statutes 59 C. J. 


ye Oe A Ni oF 


i aM! biel 


§ 280] 


thority of law,?® but, subject to constitutional re-_ 


strictions,*® the state, like any individual owner of 
property, may convey its property in any way it 
sees fit,*’ and its grant may be express or by nec- 
essary implication.*® The power to dispose of state 
prceperty is vested in the legislature?® which may 
make provision therefor by statute,*® and the statu- 
tory provisions must be complied with or the sale 
will be void.t1 A statute conferring on the state 
the general authority to sell property must be con- 
fined to property held in its proprietary charac- 
ter.*? The legislature may, however, ratify an un- 
authorized sale,** and cnly the legislature can so 
ratify.*4 A deed executed by a state officer in be- 
half of the state, under authority of the legisla- 
ture, is a sufficient conveyance of land belonging to 
the state;*® and a conveyanee executed by the duly 
authorized officers passes the state’s title, although 
executed in the names of the officers and not in the 
name of the state;*® but a conveyance of land to 
a state officer as such and his successors in office 
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is not sufficient to vest title in the state, in the ab- 
sence of evidence that the land was bought for the 
state, or that the officer was authorized to take title 
for the state in his own name.*7 A sale of state 
property by authorized officers is binding on the 
state, although the officers refuse to execute the con- 
tract, and the law authorizing the sale is afterward 
repealed, and the officers can be compelled to com- 
plete the sale.** A state does not warrant the title 
to land which it grants,*® but a grantee from the 
state is not estopped to deny what the state could 
assert.°° A statute authorizing state officers to sell 
or dispose of state property vests no title to such 
property in the officers.51 

Constitutional provisicns in some states limit the 
power to dispose of state property,°? and an attempt 
to grant interests contrary thereto is ineffectual.** 
Prohibition of grants of state property to persons 
or corporations does not, however, prohibit the state 
from changing the destination of particular publie 


Settlement or release of indebted- 
ness to state see infra § 283. 


35. In re Free Library Commn., 37 
Paw Co 451% 

86. See infra text and notes 52-55. 

37. In re Cowles, 283 P. 400, 402, 


52 Nev. 171. [cit Cyc]; Rudacille v. 
State Commission on Conservation 
and Development, etc., (Va.) 156 S.H. 


829; Bilger v. State, 116 P. 19, 63 
Wash. 457. 
[a] Conveyance to federal govern- 


ment.—A state, after having once ac- 
quired title to land, may convey it to 
the federal government for any prop- 
er purpose. Rudacille v. State Com- 
mission on Conservation and Develop- 
ment, ete., (Va.) 156 S.E, 829. 


38. Wilson v. East Jersey Water 
Co., 79 A. 440, 78 N.J.Eq. 329. 


39. Bartlett v. Crawford, 36 Ark. 
637; Henderson v. City of Shreve- 
port, 107 So. 139, 160 La. 360; State 
v. Torinus, 49 N.W. 259, 26 Minn. 1, 
37 AmSR 395; Sunbury, etc., R. Co. v. 
Cooper, 33 Pa. 278. 


40. Bartlett v. Crawford, 36 Ark. 
637: State v. Torinus, 49 N.W. 259, 
26 Minn. 1, 37 AmSR 395; Sinking 
Fund Com’rs v. Walker, 7 Miss. 1438, 
38 AmD 433. 


[a] Rule applied.—Where the leg- 
islature directed trustees for the in- 
stitute for the blind to sell certain 
property and use the proceeds for a 
stated purpose, on failure of the trus- 
tees so to sell the property, the legis- 
Jature may otherwise dispose of it. 


‘Bartlett v. Crawford, 36 Ark. 637. 


_[b] Conveyance in trust.—A state, 
through its legislature, may convey 
property to be held in trust for any 
public or private purpose. Sinking 
Fund Com’rs v. Walker, 7 Miss. 143, 
38 AmD 433. 


41. State v. Torinus, 49 N.W. 259, 
26 Minn. 1, 37 AmR 395; State. v. 
Missouri Bank, 45 Mo. 528;-Gwyn V. 
Coffey, 23 S.H. 331, 117 N. C. 469. 


[a] Statute construed as placing 
no limitation as to the time in which 
state lands may be disposed of under 
L. (1919) ¢ 298. Blakeney v. Lafay- 
ette, 219 P. 292, 95 Okl. 282. 


42. State v. Superior Court for 
Jefferson County, 157 P. 1097, 91 
Wash. 454. 

43. State v. Forinus, 49 N.W. 259, 
26 Minn. 1, 37 AmR 395; Miller v. 
Limon Nat. Bank, 296 P. 796, 88 Colo. 
373. 


44. State v. State Bank, 45 Mo. 528 


45. Dodge v. Briggs, 27 F. 160. 
46. Sheets v. Selden, 2 Wall. (U 
S.) 177, 17 lL. Bd. 822; Rowlee v. Dur- 


fey, 227 App.Div. 219, 237 N.Y-S. 539 
[rearg 227 App.Div. 759, 236 N.Y-S. 
430]. See Stinchfield v. Little, 1 Me. 
231, 10 AmD 65 (dictum). 


47. State v. Evans; 11. S.E. 697; 33 
S.C. 184. 

48. Baldwin  v. 
(Ky.) 417. 


49. State v. Crutchfield, 
(Tenn.) 113. 


€om:, 11° Bush 
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50. Den v. Lunsford, 20 N. C. 542. 
Sie Bartlett v. Crawford, 36 Ark. 
52. See constitutional provisions; 


and cases infra this note and notes 
53-55. 


53. Ala.—Alabama State Bridge 
Corporation v. Smith, 116 So. 695, 207 
Ala. 311. 


Cal.—In re Potter’s Estate, 204 P. 
826, 188 Cal. 55; Agricultural Assoc. 
v. Wright, 97 P. 144, 154 Cal. 119; 
Bourn v. Hart, 28 P. 951;-93 Cal. 321, 
20 AIO SR 2035, Who dl AL 430 5 Y0'= 
semite Stage, ete., Co. v. Dunn, 23 P. 
369, 83 Cal. 264; Robinson v. Dunn, 19 
P. 878, 77 Cal. 473, 11 AmSR 297. 


Miss.—Slay v. Lowery, 119 So. 819, 
152 Miss. 356. 


N. Y.—Peck vy. State, 121 Misc. 532, 
201 N.Y.S. 458. 


S. C.—Antonakas v. Anderson 
Chamber of Commerce, 126 S.E. 35, 
130 S. C. 215; Chapman v. Greenville 
Chamber of Commerce, 120 S.E. 584, 
L271 Se LT3. 


[a] Donations or gifts.—(1) Under 
constitutional provisions prohibiting 
donations or gifts of public property 
to constitute a gift by the legislature, 
there must be a gratuitous transfer 
of the property of the state, made vol- 
untarily, and without consideration. 
Yosemite Stage, ete., Co. v. Dunn, 28 
PIA 369.0 HS30 Cal e276 4: Accordingly 
gifts or donations prohibited have 
been held to include: (2) A gift toa 
person injured in the serviee of the 
State! 7 Bourn’ v. Harts 28 PP: 951,98 
Cal. 321, 27 AmSR 203, 15 L.R.A. 431. 
(3) Pay for extra services performed 
by employees of legislature. Robin- 
son v. Dunn, 19 P. 878, 77 Cal. 473, 
11 AmSR 297. (4) A conveyance of 
state property without consideration 
to a private corporation formed with- 
in a public corporation. Agricultur- 


il Assoc. v. Wright, 97 P. 144, 154 Cal. 
119. (5) A reduction of an inherit- 
ince tax attaching to a taxable trans- 
fer. In re Potter’s Estate, 204 P. 826, 
188 Cal. 55. (6) But an act creating 
a State bridge corporation, and giving 
tolls as security for bond issuance, is 
not void as providing for donations of 
state land. Alabama State Bridge 
Corporation v. Smith, 116 So. 695, 217 
Ala. 311. (7)-Neither is an act con- 
ferring on a chamber of commerce for 
one hundred years the exclusive con- 
trol of an old courthouse, and requir- 
ing the chamber to tear it down and 
erect another building, in which the 
county was to have the use of certain 
offices and one half of the rent of any 
surplus space, a donation of public 
property prohibited by the constitu- 
tion (Chapman v. Greenville Chamber 
of Commerce, 120 S.H. 584, 127 S.C. 
173), (8) and an act, leasing land 
theretofore used as a public square 
for erection of a building to contain 
offices of county and home.demonstra- 
tion agents and other county offices 
or auditorium for public assemblage, 
free of rent, is not violative of the con- 
stitution as an attempt to donate pub- 
lic property to a private corporation, 
the grant being for public uses (An- 
tonakas v. Anderson Chamber of Com- 
merce, 126 S.BH. 35, 130 S. C. 215). (9) 
The consideration paid a state for 
land conveyed by patent slightly in 
excess of fifty cents per lot is not so 
inadequate as to constitute a donation. 
Slay v. Lowery, 119 So. 819, 152 Miss. 
356. (10) An appropriation under a 
general law offering a compensation or 
reward to such fire companies as will 
comply with the conditions therein 
named, designed to promote their use- 
fulness and competency, is not a do- 
nation. Cutting v. Taylor, 51 N-W. 
949, 03S. Di 11,15 LER LAS 691. 


[b] Salt springs.—Where pursu- 
ant to L. (1821) ¢ 231 §§ 19-21, L. 
(1822) ¢ 177, and Ll: (1825) e 326 §§ 
42, 43, the commissioners of the land 
office set apart to claimants’ predeces- 
sor in title lots within the Onondaga 
Salt Springs Reservation but not con- 
tiguous to the state salt springs, a 
claim for damages for breach of a 
contract to furnish salt brine in per- 
petuity is invalid, as under Const. 
(1821) art 7 § 10, and Const. (1846) 
art 7 § 7, in effect prior to the taking 
effect of the revised constitution of 
1895, and prohibiting the state from 
disposing of such lots, the state or its 
commissioners could not grant an in- 
terest in them in perpetuity. Peck 
epant eas 121 Misc. 532, 201-.N.Y.S. 
58. 


* ane 
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property®+ or from intrusting its administration Revocation. Grants made on valuable considera- 


to the municipal corporation within the limits of | tion which the state retains are not revocable. 


which it lies.5° 


Construction of state grants. In accordance with 
the general rules as to legislative grants,°® a state 
is not presumed to have parted with any of its prop- 
erty in the absence of conclusive proof of an inten- 
tion to do so,®? and any ambiguity operates against 


Breach of condition subsequent, where the com- 
monwealth is the grantor, can be taken advantage 
of only by judicial proceedings, or by a legislative 
declaration of forfeiture.®? 

[§ 281] E. Indebtedness to State—1. Interest. 
In general debts due a state bear interest on the 


the grantee and in favor of the public.°$ So, al- | Same principles as debts due a private creditor.** 

though grants by the state as proprietor and on [§ 282] 2. Priority of State as Creditor.°* In 
valuable consideration should be construed favor- some states it is held that by the common law the 
ably to the patentee,®® gratuitous grants are con- state, as sovereign, is entitled to preference as 


strued against him.®° 


54, Saucier v. New Orleans, 43 So. | 


999, 119 La, 179. 
55. Saucier v. New Orleans, supra. 
56. See Statutes 59 C. J. 


57. McCarter v. Lehigh Valley R. 
Co., 79 A. 98, 78 N. J. Eq. 346. 


58.° McCarter v. Lehigh Valley R. 
Co., supra. 

59. Hydraulic Race Co. v. Greene, 
230 App.Div. 374, 245 N.Y.S. 444 [rev 
133 Misc.Rep. 410, 233 N.Y.S. 49]. 


60. Hydraulic Race Co. v. Greene, 
supra. 

61. Cleveland Terminal & V. R. Co. 
v. State, 85 OhioSt. 251, 97 N. E. 967, 
39 L.R.A.(N.S.) 1219. 


62. Jackson v. Revere Sugar Re- 
finery, 142 N.E. 909, 247 Mass. 483. 


63. Com. v. Cooke, 50 Pa. 201; 
Chevallier v. State, 10 Tex. 315. 


64. Cross references: 
Priority of state: 


1 AS tos ; ‘ 
i Property in hands of receiver see 
i Receivers § 2 


Public deposits in insolvent 
ace see Banks and Banking § 
In: 
i Distribution of decedent’s estate 
see Executors and Administra- 
tors §§ 1163-1165. 
Payment of insolvent’s debts see 
Insolvency § 193. 
Tax lien see Taxation [37 Cyc 1143 
et seq]. 
Under bankruptcy act see Bank- 
ruptey § 554. 
Subrogation of surety paying debt to 
priority rights of creditor state see 
Subrogation [387 Cyc 426]. 


65. Ga.—Central Bank, etc., Corp. 
v. State, 76 S.H. 587, 139 Ga. 54; Booth 
Vv... state; 63.-S.H...502,. 131 Ga. 750; 
Seay v. Bank of Rome, 66 Ga. 609; 
Robinson y. Darien Bank, 18 Ga, 65. 


Ill. Peo. v. Home State Bank of 
Grant Park, 170 N.E. 205, 338 Ill. 170 
[aff 252 Ill.App. 323]; Peo. v. Farm- 
ers’ State & Savings Bank of Grant 
Park, 170 N.E. 236, 338 Ill. 134; Peo. 
v. Farmers’ State Bank, 167 N.E. 804, 
335 111.617, 65 A.L.R. 1327, 


Md.—Orem v. Wrightson, 34 AmR 
286, 51 Md. 34; State v. Baltimore, 10 
Md. 504; Smith v. State, 5 Gill 45; 
Davidson v. Clayland, 1 Harr.&J. 
546; Contee v. Chew, 1 Harr.&J. 417; 
Murray v. Ridley, 8 Harr.&McH. 
171; State v. Rogers, 2 Harr.&McH. 
198; Green’s Estate, 4 Md.Ch. 349; 
ous y. Jones, 1 Bland 448, 18 AmD 


Mass.—Bent v. Hubbardston, 138 
Mass. 99. 


ereditor,®® this prerogative being within the gen- 


Mont.—@tna Accident, etc., Co v.]ers of the land office arising from a 
Miller, 170 P. 760, 54 Mont. 377, |loan of trust funds, under Comp. St. 
gclie adenives (oP S743, 9443, 9749, 9755. State vi Robe 

A . 3 ; : tate v. Rob- 
Noo Bed eee ean ee Go a Ports, 298 PicaG2, A460 Din). idayeamoatar 
(N.S.) ear e TANS Wesley 156 "App. v. Board of Com’rs of Cimarron Coun- 
Div. (403,441) NVY.S, 1931; (kn we Nid: | OY", oot ee ee 
erstein, 154 App Div. 238, 138 N-Y.S.} Notional Bank of Commerce! of Paw, 
952; United States Fidelity & Guar- | USKa, 281 P. 579, 139 Okl. 134. 
anty Co. v. Carnegie Trust Co., 146 [c] In West Virginia (1) the 
N.Y.S. 804 [aff 107 N.E. 108, 213 N. Y | state’s common-law prerogative right 
629]. re pee FeO eA 105 os aeeie: 

Ore Ridelity, on Deposits Oomuotihinn shina en PERS COs ee ae £30; 
Maryland y. State ‘Bane of Portland, enn Va. 458; Woodyard v. Sayre, 
242 P, 823, 117 Or. 1; U. S. Fidelity, | 110 S-E. 689, 90 W. Va. 295. (2) This 
etc., Co. v. Bramwell, 217 P. 332, 108 right has not been repealed, changed, 
Or. 261, 32 A.L.R. 829 2 or abrogated by statute, but preserved 

? sche z by Const. art 8 § 21, until expressly 

Pa.—in re South Philadelphia State | taken away by appropriate legisla- 
Bank’s Insolvency, 145 A. 520, 295 Pa. |tion; and Code (1913) ce 85 §§ 25, 26 
433; Booth v. Miller, 85 A. 457, 237 | (§§ 4013, 4014), relating to distribu- 
Pa. 29-7. ype of Coe He insolvent Coe 

Tenn.—Maryland asualt if, oes not expressly or by implication 
MeConnell, 287 SW. 410, 148 ‘Tenn, | take away such common-law right. 
656: U. S. Fidelity, etoy Colyv. Rainey, | Woodward v. Sayre supra, 


113 S.W. 397, 120 Tenn. 357. (d] Basis of right.—(1) The pref- 
erence right of the state to priority in 


Tex.—State Bank of Commerce v. payment out of the effects of an in-- 


on Bi detiey, & Guaranty Co., 28 S.W. oe a is based - i com- 
: : mon law an ecame part of the law 
“The state has a right to priority of | of the state through the adoption of 
payment over all other general credi-| the common law. U. S. Fidelity & 
tors of its debtors.” Peo. vy. Home | Guaranty Co. v. Bramwell, 217 P. 332, 
State Bank of Grant Park, 170 N.E.|108 Or. 261, 32 A.L.R. 829. (2) “The 
205, 206, 338 Ill. 179 [aff 252 Ill.App. | Tight of the state to preference in its 
Sods Sigal ere an ieee ari debtor 
bal. Xn the federal eeurta Ci) the oes not depend on any trust or fiduci- 
rules of the various states Ra vermben me Soe ee ne it an rae eer 
declared and applied. See cases infra | tja] right Beive dita ee Peet ore 
this note. (2) Thus the state’s right | ity @ HACE on ond Cc ue e Eeace 
of priority has been recognized under| C6, 121 § a 4130 95 Ww Va 158 es 
the law of New York (Marshall v. By ren ‘ ar 
Peo. of State of New York, 254 U. S.|,_ [el]. Rule applied.—(1) The state 
380, 41 S.Ct. 148, 65 L. Bd. 315. faft | is entitled to priority over other cred- 
sub nom, Sweet v. All Package Gro- itors of a defaulting public officer in 
cery Stores Co., 262 F. 727]; Inre Al-| the collection of its delinquent reve- 
amac Operating Corporation, 42 |mue on his bond. U.S. Fidelity, etc., 
F.(2d) 120. Contra Central Trust Co. | C9. V- Rainey, 113 S.W. 397,120 Tenn, 
of New York v. Third Ave. R. Co., 186 | 357. (2) A lien in favor of the state 
F, 291, 110 C.C.A. 1 [cert den 32 S.Ct. | TeServed by Act May 13, 1909 (PB. L. 
523, 233 U.S. 721, 56 L. Ed. 629]) (3) |2_835), appropriating money to the 
and Tennessee (U. S. Fidelity, etc., Go. | Western Pennsylvania Hospital, is 
yv. Union Bank, etc. Co., 228 F. 448, | Prior to a mortgage subsequently ex- 
143 C.C.A. 30). (4) It has been inti: | e¢uted by a hosptial to secure an is- 
mated that in Montana the right does | Sue of bonds. Booth & Flinn y. Mil- 
not exist (Brown v. American Bona- | ler, 85 A. 457, 237 Pa. 297. (3) Under 
ing Co., 210 F. 844, 127 C.C.A. 406 [rey | Insanity Law §§ 2, 85, 86, defining “in- 
203 F. 356, 358, and cit Gyc]), (5) but digent persons,’ and providing that 
this decision has been expressly dis- | the state shall support poor and in- 
approved by the state supreme court | @igent insane persons, and that all 
(Adtna Accident, etc., Co. v. Miller, | Claims of the state on moneys or prop- 
(Mont.) 170 P. 760, 761). nee Oe Regs patent shall be Dee 
state 
[b] In Oklahoma, under the stat- | over all oben eceations parent ee 
ute providing that, whenever lands] vent insane person who has. some es 
are sold for delinquent taxes, on|tate. In re Wesley, 156 App.Div. 403, 
which a lien or mortgage exists in |141 N.Y.S. 1031 (A) The shgneesb lites! 
favor of the state or any commission, | right of the state of New York toh re 
board, or officer having power to loan |its claims paid from the assets ‘t z 
funds, such tax shall be subject at|]debtor before unsecured clei of 
all times to the lien of the state or | other creditors extends to all proper- 
of such commission or officer, the lien | t f the debt ithin i 
oes See e , y o e debtor within its borders, 
quire y e purchaser of a de-| whether the debtor is a resident or a 


linquent tax sale certificate is sec- | nonresident. Marshall _ v. Peo. of 


ondary to the lien of the commission-! State of New York, 41 S.Ct. 143, 254 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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eral reservation of powers to the states in the fed- 
eral constitution ;®® but in other states it is held 
that no such priority exists unless secured by state 
Where such priority is 
recognized, it is defeated by a general assignment 
for the benefit of creditors,®* or by the appointment 
of a receiver for an insolvent corporation;®® and 


constitution or statute.®7 


the state may waive its rights.7° 


Antecedent liens. The state’s right of priority in 
those jurisdictions which recognize it is subject to 


an antecedent lien of a creditor.71 
Assignment of right. 


U.S. 380, 65 L. Ed. 315 [aff sub nom. 
Sweet v. All Package Grocery Stores 
Co., 262 F. 727]. 


66. U.S. Fidelity & Guaranty Co. 
v. Bramwell, 217 P. 332, 108 Or, 261, 
32 A.L.R. 829 (construing U. S. Const. 
Amendm. 10). 


67. Potter v. Fidelity, etc., Co., 5§ 
So. 713, 714, 101 Miss. 823 [cit Cyc]; 
Middlesex County v.. New Brunswick 
State Bank, 29 N. J. Eq. 268 [aff 30 N. 
J. Eq. 311]; North Carolina Corp. 
Commn. y. Citizens’ Bank, etc., Co., 137 
Si 587, LOSIN: Ci513,/54- ASL. R: 1350; 
State v. Cleary, 20 S.C.L. 600; State v. 
Harris, 18 S.C.L. 598; Keckley. v. 
Keckley, 11 S.C.Eq. 250. See Mary- 
land Casualty Co. v. Rainwater, 291 
S.W. 1008, 173 Ark. 103, 51 A.L.R. 1332 
(stated infra note 70 [b]). 


[a] In Louisiana the preference 
was abolished by statute. State v. 
Wright, 8 Mart. N. S. 316. 


[b] In Michigan, in a case where 
the question was not presented for 
it was intimated that ex- 
press legislation is necessary to put 
the state’s right to priority into ef- 
fect. Commissioner of Banking v. 
Chelsea Sav. Bank, 125 N.W. 424, 127 
N.W. 351, 161 Mich. 691. 


68. State v. State Bank, 6 Gill & J. 
(Md.) 205, 26 AmD 561; AStna Cas- 
ualty & Surety Co. v. Moore, 181 P. 
40, 107 Wash. 99; State v. Foster, 38 


P. 926, 5 Wyo. 199, 63 AmSR 47, 29 
L.R.A. 226. 
69. State v. Williams, 61 A. 297, 


101 Md 529, 109 AmSR 579, 1 L.R.A. 
254; State v. People’s Sav. Bank, etc., 
Co., 168 P. 526,23 N: M. 282; State 
v. First State Bank of Las Cruces, 167 
P. 3, 22 N. M. 661, LRA1918A 394; Na- 
tional Surety Co. v. Rexton, 208 P. 
878, 60 Utah 289; Mtna Casualty & 
Surety Co. v. Moore, 181 P. 40, 107 
Wash. 99. See North Carolina Corp. 
Commn. v. Citizens’ Bank, etc., Co., 137 
S.E. 587, 193 N. C. 513, 51 A.L.R. 1350 
(dictum). 


[a] Bank examiner or bank com- 
missioner.—Assuming that the state, 
by reason of its sovereignty and its 
qualified adoption of the common law, 
succeeded to and possesses a right 
corresponding to the prerogative of 
the crown of England to be first paid 
when a creditor, such right is lost as 
against an insolvent bank, where the 
bank examiner or commissioner took 
charge of the affairs and property of 
the bank under the state banking law. 
National Surety Co. v. Rexton, (Utah) 
208 P. 878; AStna Casualty & Surety 
Co. v. Moore, 181 P. 40, 107 Wash. 99. 


[b] Reason for rule.—‘‘Under the 
common law the king was entitled to 


-a preference over the subject,in the 


payment of his debts, but this right 
to a preference continued only so long 
as title to the money or property re- 
mained in the debtor. Upon divesti- 
ture of title the right to the prefer- 
ence was lost. Under section G95 
Code 1915, upon the appointment of a 


The state’s common-law 


STATES 


people.’ 


[§ 283] 3. Settlement or Release. 
as restrained by her constitution, a state has power 
through her agents to make an amicable settlement 
or adjustment with her debtors,*® and the legisla- 
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right of preference as a creditor is not so inherent 
or exclusive in the state as a sovereignty that it 
cannot be assigned;‘? but express legislative sane- 
tion is necessary to effect the transfer,”? and this 
may be given only to serve the interests of all the 


Except so far. 


ture may release a debt due to the state,’® unless 


such release is 


receiver for an insolvent corporation, 
title to its property is divested, and 
the same vests in the _ receiver. 
Hence, where a receiver has been ap- 
pointed for an insolvent state bank, 
the state is not entitled to a prefer- 
ence over other creditors, as to money 
on deposit with said bank at the time 
the receiver was appointed.” State v. 
First State Bank, 167 P. 3, 22 N. M. 
661, LRA1918A 394. 


70. Maryland Casualty Co. v. Rain- 
water, 291 S.W. 1003, 173 Ark. 103, 51 
A.L.R. 1332; Com. v. Chesapeake, etc., 
Canal Co., 32 Md. 501; Brady v. State, 
26 Md. 290; In re Holland Banking 
Co. of Springfield, 281 S.W. 702, 313 
Mo. 307. 


[a] Thus (1) the state through its 
legislature may waive its liens in 
favor of other creditors (Com. v. 
Chesapeake, etc., Canal Co., 32 Md. 
501; Brady v. State, 26 Md. 290), (2) 
as by enacting laws which evidence 
such intent (In re Holland Banking 
Co. of Springfield, 281 S.W. 702, 313 
Mo. 307). 


[b] Engaging in ordinary business 
without declaring or reserving its 
prerogative right to a preference and 
priority of payment of a state’s claim 
constitutes a waiver or abandonment 
of such claim where it has been the 
practice of the state in the exercise 
of prerogative rights to declare them 
in her laws. Maryland Casualty Co: 
v. Rainwater, 291 S.W. 1003, 173 Ark. 
103,515 A. EE RALs32. 


71. City and County of Denver v. 
Stengger, 295 F. 809; Mississippi Val- 
ley Trust Co. v. Oregon-Washington 
Timber Co., 213 F. 988;. Robinson v. 
Darien Bank, 18 Ga. 65; In re Car- 
negie Trust Co., 99 N.E. 1096, 206 N.Y. 
390, 46 L.R.A.N.S. 260. 


fa] Thus the state of Washington 
is not entitled to payment of premi- 
ums or contributions due under the 
Workmen’s Compensation Act, in 
preference to a debt prior in point of 
time, secured by a mortgage, notwith- 
standing Remington & B. Code § 143, 
adopting the common law. Mississip- 
pi Valley Trust Co, v. Oregon-Wash- 
ington Timber Co., 213 F. 988. 


72. United States Fidelity & Guar- 
anty Co. v. Borough Bank of Brooklyn, 
146 N.Y.S. 870, 161 App.Div. 479 [aff 
107 N.E. 1086, 213 N.Y. 628]. 


73. In re South Philadelphia State 
Bank’s Insolvency, 145 A. 520, 295 Pa. 
433. 


74. In re South Philadelphia State 
Bank’s Insolvency, supra. 


75. Franklin v. Hammond, 45 Pa. 
507. 
76. Ross v. Cochise County, 177 P. 


931, 932, 20 Ariz. 167 [cit Cyc]; Ernst 
v. Ernst, 1 Lit 316; Ernst v. State 
Bank, 1 Ill. 86; Northern Cent. R. Co. 
v. Hering, 48 A. 461, 93 Md. 164 [dism 
error 22 S.Ct. 944, 186 U.S. 480, 46 
L.Ed. 1259]; State v. Hendrickson, 15 
Md. 205; Green’s Estate, 4 Md. Ch. 


prohibited by the constitution.7? 


349. 


[a] Rule applied.—A state and a 
corporation indebted to it may make 
a contract releasing such indebted- 
ness on consideration of the payment 
of an annuity. Northern Cent. R. Co. 
v. Hering, 48 A. 461, 93 Md. 164 [dism 
error 22 S.Ct. 944, 186 U.S, 480, 46 L. 
Ed. 1259]. 


77. U. S.—Darby v. Wright, 6 F, 
Cas. No. 3,574, 3 Blatchf. 170. 


Ala.—State v. Acacia Mut. Life 
Ass’n, 108 So. 759, 214 Ala. 631; State 
v. Acacia Mut. Life Ass’n, 108 So. 756, 
214 Ala. 628. 


Ill.—-Peo. v. Swanson, 172 N.E. 3, 
340 Ill. 188; Peo. v. Evanuk, 150 N.E. 
634, 320 Ill. 336, 43 A.L.R. 1230; Burr 
v. Carbondale, 76 Ill. 455. 


Miss.—State v. Miller, 109 So. 900, 
144 Miss. 614 [rev on other grounds 
48 °S:Ct. 266, 276 U.S. 174, 72) L.Hd. 
517]; Miller v. Globe-Rutgers Fire 
Ins. Co., 108 So. 180, 143 Miss. 489; 
Adams v. Fragiacomo, 15 So. 798, 71 
Miss. 417. 


Okl.—Nelson v. Pitts, 259 P. 538, 
L2GZOKL V9Is. bos Ache wid 372 


S. D.—State v. Mellette, 92 N.W. 
395, 16 S.D. 297, 
[a] Remittance, release, postpone- 


ment, or diminution of obligation due 
state (1) is prohibited by the con- 
stitutions of some states (see consti- 
tutional provisions), (2) and so a 
statute, providing for extinguishment 
of tax and assessment liens on con- 
firmation of sale for taxes and assess- 
ments is unconstitutional under 
Const. art 5 § 538, and art 10 § 5 (Nel- 
son *v; Pitts) 259). P. 533, 126 .Okl. 194, 
53 A.L.R. 1187). (8) Limitations on 
actions by the state. to recover li- 
censes or taxes do not, however, con- 
stitute remittance, release, postpone- 
ment, or diminution of obligation due 
state (State v. Acacia Mut. Life 
Ass’n, 108 So. 756, 214 Ala. 628; State 
v. Acacia Mut. Life Ass’n, 108 So. 
759, 214 Ala. 631), (4) nor does taking 
away the power of a revenue agent 
to maintain suit under the Anti-Trust 
Law (Miller v. Globe-Rutgers Fire 
Ins. Co., 108 So. 180, 148 Miss. 489), 
(5) and a statute giving a revenue 
agent’s successor authority to in- 
vestigate merits of suits brought by 
him for unpaid taxes and to move for 
dismissal if found not well founded 
does not authorize a revenue agent to 
remit or extinguish lawful obliga- 
tions of taxpayers (State v. Miller, 
109 So. 900, 144 Miss. 614 [rev on 
other grounds 48 §8.Ct. 266, 276 U.S. 
174, 72 L.Ed. 517]). (6) A bail bond is 
not an obligation due the state within 
the constitutional prohibition (Peo. v. 
Swanson, 172 N.E. 8, 340 Ill. 188), (7) 
and a statute permitting vacation of 
judgments forfeiting recognizance is 
not invalid as extinguishing the lia- 
bility of a surety to the state under 
Smith-Hurd Rev. St. (1925) ¢ 388 § 
625; Const. art 4 § 23 (Peo. v. Eyanuk, 
150 N.E. 684, 320 Ill. 336, 43 A.L.R. 
1230). : 
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Such a provision, however, is not intended to em- 
brace a release of claims doubtful or hazardous 
which the state might hold against a corporation 


[§ 284] A. Power To Contract—1l. In General. 
The state has, in general, the same power to con- 
tract as a corporation or an individual.*? 
state may contract with an individual or with an- 
other state by an act of the legislature.*! 
power of a state to contract may, however, be limit- ~ 
ed by provisions of its constitution,*? and contracts 
in contravention of such limitations are void;** 
and the state’s power to contract is subject to the 
further limitation that a state cannot by contract 
divest itself of the essential attributes of sover- 
eignty, such as the police power,** or the power of 


eminent domain.*® 


78. Burr v. Carbondale, 76 Ill. 455. 


79. Shipp v. Bradley, 293 S.W. 553, 
219 Ky. 373; Shipp v. Rodes, 293 S.W. 
543, 219 Ky. 349. 


80. State v. Cobb, 64 Ala. 127; 
Woodruff v. State, 3 Ark. 285; Sara- 
toga State Waters Corporation v. 
Pratt, 125 N.E. 834, 227 N.Y. 429; Peo. 
ex rel. Graves v. Sohmer, 101 N.E. 
164, 207 N.Y. 450 [rearg den 101 N.E. 
1117, 208 N.Y. 581]; Hydraulic Race 
Co. v. Greene, 245 N.Y.S. 444, 230 App. 
Div. 374 [rev 233 N.Y.S. 49, 133 Misc. 
410]; Long Island R. Co. v. State 
Dept. of Labor, 247 N.Y.S. 278, 1388 
Mise, €l2uhattot ie NE, Li 256 (N.Y. 
498]; Charles Scribner’s Sons v. 
Marrs, 262 S.W. 722, 114 Tex. 11; Con- 
ley v. Daughters of the Republic, 156 
Sow. 197, 200, 106°-Tex. 80. [rev on 
Re grounds 151 S.W. 877, and quot 
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“The state has power to contract, 
and ‘must be governed by the same 
rules of common honesty and justice 
which bind individuals.’” Hydraulic 
Race Co. v. Greene, 245 N.Y.S. 444, 230 
App.Div. 374 [rev 233 N.Y.S. 49, 133 
Mise.Rep. 410] [quot Peo. v. Sohmer, 
101 N.E. 164, 207 N.Y. 450, 457]. 


“The state, of course, has the right 
and the power to enter into obliga- 
tions. In the absence of constitution- 
al restrictions, its control of its pro- 
prietary estates and institutions is 
plenary, and its agreements, unaffect- 
ed by deceit, corruption, collusion, or 
illegal unfairness, . . are not jus- 
ticiable.” Saratoga State Waters 
Corp. v. Pratt, 125 N.E. 834, 838, 227 
N.Y. 429. 


81. U. S.—New Jersey v. Wilson, 7 
Cranch 164, 3 L.Ed. 303; Fletcher v. 
Peck, 6 Cranch 87, 3 L.Ed. 162. 


Ky.—Com. v. Collins, 12 Bush 386, 


Md.—Chesapeake, ete., Canal Co. v. 
Baltimore, etc., R. Co., 4 Gill & J. 1. 


Mass.—In re Opinion of the Jus- 
tices, 159 N.E. 70, 261 Mass. 556; In 
re Opinion of the Justices, 159 N.B. 
55, 261 Mass. 523; Washington v. 
Com., 137 Mass. 139. 


Neb.—State v. 
546, 81 Neb. 118. 


N. Y.—Dermott v. State, 1 N.E. 242, 
SOM ING Ye OM: 


Pa.—Hrie, ete., R. Co. v. Casey, 26 
Pa. 287. 


Va.—Field v. Auditor, 3 S.E. 707, 83 


Junkin, 115 N.W. 


STATES 


V. CONTRACTS 
[By Feirx C. GRraBer] 


Thus a 


The 


Va. 882. . 


[a] Implied contract.—No contract 
can arise between a state and a cor- 
poration by implication from any- 
thing but the plain words of an act 
of legislature. Erie, etc., R. Co. v. 
Casey, 26 Pa. 287. 


[b] Necessity of concurrence of 
both. branches.—(1) Where the con- 
tract is required to be made by act 
of legisature, a joint committee of 
the legislature has no power to con- 
tract on behalf of the state unless au- 
thorized by order of both branches of 
the legislature. Washburn y. Com., 
137 Mass. 139. (2) Nor can a resolu- 
tion passed by only one branch con- 
fer authority on a state officer to con- 
tract for the state. Field v. Auditor, 
3 S.E. 707, 83 Va. 882. 


€2. See constitutional provisions. 


83. Colo.—Mulnix v. Mutual Ben. 
fins 4 Cops46uP i235 220. Colomila se 
L.R.A. 827. 


Mich.—Anderson v. Hill, 
549, 54 Mich. 477; 
16 Mich. 269. 


Minn.—Minnesota Sugar Co. vy. 
Iverson, 97 N.W. 454, 91 Minn. 30. 


Neb.—Oxnard Beet Sugar Co. v. 
State, 102 N.W. 80, 73 Neb. 57, 105 
N.W. 716. 


N. Y.—Coxe v. State, 39 N.E. 400, 
144 N.Y. 396. 


S.. D.—Stanton v. 
1385 S.D. 515. 


Tex.—Houston, etc., R. Co. v. State, 
(Civ.App.) 41 S.W. 157 [rev 20 S.Ct. 
545, 177 U.S. 66, 44 L.Ed. 673]. 


20 N.W. 
Ryerson v. Utley, 


State, 59 NW. 


84 See Constitutional Law § 603. 
85. See Constitutional Law § 604. 
86. Moore v. Garneau, 58 N.W. 179, 
89 Neb. 511; Van Dusen vy. State, 77 


N.W. 201,11 S.D. 318, 


87. Cal.—Frank v. State, 99 P. 189, 
154 Cal. 730; Union Trust Co. v. State, 
aati 183, 154 Cal. 716, 24 L.R.A.N.S. 


Neb.—Luse v. Rankin, 78 N.W. 258, 
57 Neb. 632; Moore v. Garneau, 58 
N.W, 179, 89 Neb. 511. 


N. H.—In re Opinion of the Jus- 
tices, 128 A. 812, 81 N.H. 573. 


N. Y.—Danolds v. New York, 42 
AmR 277, 89 N.Y. 36 [aff 26 Hun 241]; 
Kirby v. State, 125 N.Y.S. 742, 68 
Misc. 626. 
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or individual,’® and so claims that are unliquidated 
and uncertain in amount may be compromised by 
the state at any time before final judgment.’° 


[§ 285] 2. Contracts Made by Officers or Agents 
—a. In General. 
ally made by duly authorized officers or agents.*® 
The state is bound by contracts executed in its be- 
half by its authorized officers or agents,** although 
not to be performed until after the expiration of 
sueh offieer’s term;%§ and a contract made by state 
officers undér statutory authority binds the state 
notwithstanding the subsequent repeal of the stat- 
ute authorizing it. 
state by contract need not be express, but miay be 
implied ;9° but it must be an actual, as distinguished 

| from an apparent, authority,°! and cannot be varied 


The contracts of a state are usu- 


89 


The authority to bind the 


Ohio.—State v. Donahey, 113 N.E. 


263, 93 Ohio St. 414. 
Pa.—In re Rents, 38 Pa.Co. 29. 


S. D.—Brown v. State, 84 N.W. 801, 
14 S.D. 219; Van Dusen v. State, 77 
N.W. 201, 11 S.D.:318. 


Tenn.—State v. Jefferson Turnp. 
Co., 3 Humphr. 305. S 


Va.—Com. v. Johnson, 
(74 Va.) 294. 


See Preston v. Walsh, 10 F. 315 [rev 
on other grounds 3 S.Ct. 169, 245, 109 
U.S. 297, 27 L.Ed. 940] (contract made 
by the acting president of Texas was 
binding on the republic); State v. 
Galusha, 2 N.W. 939, 3 N.W. 350, 26 
Minn. 238 (other party also bound). 


Ratification of unauthorized con- 
tracts see infra § 323. 


88. Brown v. State, 84 N.W. 801, 
14:S.D5219, 


{a] Contract made in good faith 
in the ordinary course of business by 
an authorized officer. Brown y. State, 
84 N.W. 801, 14 S.D. 219. 


89° - Peo. v.., Brooks). 160 Cal elts 
Baldwin v. Com., 11 Bush (Ky.) 417. 


33. Gratt. 


$0. Lewis v. Colgan, 47 P. 357, 115 
Cal. 529; State ex rel. Kelly v. Hack- 
mann, 205 S.W. 161, 275 Mo. 636; 


Church v. Hadley, 145 S.W. 8, 240 Mo, 
680, 39 L.R.A.N.S. 248; Kirby v. State, 
125 N.Y.S. 742, 68 Mise. 626; State 
Rig 4s (Tenn.Ch.A.) 62 S.W. 

[a] Strict construction of grant.— 
Const. art 4 § 48, forbidding the pay- 
ment of any claim against the state 
created under a contract made with- 
out express authority of law, was not 
intended to abrogate the doctrine of 
the common law that incidental pow- 
ers may accompany the grant of an 
express power as necessary to its ex- 
ercise, but to enforce the rule of 
strict construction in determining 
what agreements public officials may 
make in connection with their duties 
when such agreements are not men- 
tioned in the law, imposing the duty 
the word “necessary” meaning an in- 
dispensable condition or requisite. 
State ex rel. Kelly v. Hackmann, 205 
S.W. 161, 275 Mo. 636. 


91. Ark.—Woodward v. GC 
39 Ark. 580. per 


Cal.—Mullan vy. State, 114 Cal. 578 
46. P. 670, 34 L.R.A. 262, 4 


Fla.—Camp v. McLin, 32 So. 927, 44 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§ 285] 


or enlarged by mere usage.°? The constitution of 
the state is a part of state contracts,®® and, where 
an agent is appointed by law to contract for the 
state, the law under which he acts is as much a 
part of the contract made by him as if it were for- 
mally embodied in the econtract.®* 
ifying or limiting the grant of authority to contract 
are mandatory, and contracts not conforming there- 


to are not binding on the state.°5 


and other executive officers®? of a state have no 
general authority to contract in its behalf and ean 
bind the state only within the power specially con- 


ferred on them by law. 


Delegation of authority. The duty of doing and 


Fla. 510. 


S. C.—Carolina Nat. Bank v. State, 
38 S.E. 629, 60 S.C. 465, 85 AmSR 865. 


W. Va.—State v. Chilton, 39 S.E. 
612, 49 W.Va. 453. 
92. Carolina Nat. Bank v. State, 


38 S.E. 629, 60 S.C. 465, 85 AmSR 865; 
State v. Chilton, 39 S.E. 612, 49 W.Va. 


453. 


93. Marshall v. Clark, 22 Tex. 238. 


94 Hill v. American Book Co., 285 
S.W. 20, 171 Ark. 427; State v. Allis, 
18 Ark. 269; Nellis v. State, 197 
N.Y.S. 762, 204 App.Div. 176 [aff 194 
N.Y.S. 169, 118 Misc.Rep. 612]; State 
v. Ward, 9 Heisk. (Tenn.) 100. 


[a] Bule applied.—Public Build- 
ings L. § 3 subd 7, requiring each 
lease executed by trustees of public 


buildings to contain a clause that no; 


liability was incurred by the state be- 
yond the money available for the pur- 
pose in question, became by implica- 
tion a part of a lease executed by 
these trustees, although the lease did 
not contain such a clause, and hence 
the lessee’s claim for rent was limit- 
ed to the amount appropriated. Nel- 
lis v. State, 197 N.Y.S. 762, 204 App. 
Div. 176 [aff 194 N.Y.S. 169, 118 Mise. 
Rep. 612]. 


[b] Risk of loss.—All contracts 
are entered into with reference to the 
prevailing law, and the contractor 
takes the risk of loss incident to the 
administration of law. State v. Ward, 
9 Heisk. (Tenn.) 100. 


95. Panama-Pacific International 
Exposition Co. v. Panama-Pacific In- 
ternational Exposition Commission of 
California, 174 P. 890, 178 Cal. 746; 
Camp v. Mellin, 32 So. 927, 44 Fla. 
510; State v. Kuhner, 140 N.E. 344, 
107 Ohio St. 406. 


[a] Prescription of terms.—(1) 
When the~- statute prescribes’ the 
terms on which the state is to be 
bound by a contract executed by a 
public officer in its behalf, and de- 
clares that a failure to comply with 
such terms will result in no contract, 
such statute is mandatory, and con- 
stitutes a limitation on the power of 
the officer to bind the state by such 
contract. Camp v. McLin, 32 So. 927, 
44 Fla; 510. (2). Thus, where a com- 
mission is directed to make such con- 
tracts ‘as will entitle the state of 
California to share proportionately 
with the contributors to said Pana- 
ma-Pacifie International Exposition 
in the returns from the holding of 
said exposition,’ the commission 
did not have power to make a con- 
tract which does not entitle the state 
to share “proportionately with the 
contributors” to the exposition in the 
returns, or a contract which would 
give the state less than its propor- 
tionate share. Panama-Pacifie In- 
ternational Exposition Co. v. Panama- 
Pacific International Exposition Com- 
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essential things necessary to the 


creation of a contract and acts which involve dis- 
cretion cannot be delegated by the state’s author- 
ized agent to another.®8 


Interest of officers. It is sometimes provided that 
legislators or other officers must not be interested 
in any contract made by them in their official ca- 
pacity,®® and a ecntract made by an interested of- 
ficer does not bind the state;! 
statute prohibits any state officer from being inter- 
ested in any contracts made in behalf of the state, 
a contract falling within the prohibition is not bind- 


and so, where the 


ing on the state, although such officer had nothing 


to do with the 


mission of Californnia, 174 P. 890, 178 
Cal. 746. 


[b] Certificate of funds in treas- 
ury.—The provision of Gen. Code § 
5660, that no contract or obligation 
involving the expenditure of money 
may be entered into by the public of- 
ficials there designated unless the of- 
ficer named first certifies that the 
money required is in the treasury to 
the credit of the fund from which it 
is to be drawn is mandatory, and the 
making of such certificate is a pre- 
requisite to the execution of a valid 
contract, although it is not essential 
to the validity of such contract under 
the statute that the certificate be re- 
corded. State v. Kuhner, 140 N. 
344, 107 Ohio St. 406. 


96. Ala—State vi Cobb, 64 Ala. 
127. 
Foe one v. State, 38 Ark. 

1, 

Miss.—State v. Mayes, 23 Miss. 516. 

Neb.—State v. Cochran, 205° N.W. 
568, 569, 118 Neb. 846 [cit Cyc]. 

S. D.—Stanton v. State, 59 N.W. 
(89), OSD» 

Wash.—Young v. State, 54 P. 36, 


19 Wash. 634. 


97. State v. Cochran, 205 N.W. 568, 
569, 113 Neb. 846 [cit Cyc]. 


[a] For example, the secretary of 
the department of public works. 
State v. Cochran, 205 N.W. 568, 569, 
113 Neb. 846 [cit Cyc]. 


98. Charles Scribner’s Sons v. 
Marrs, 262 S.W. 722, 114 Tex. 11. 


99. See constitutional and statu- 
tory provisions; and cases infra 
note 1 

1. Ala.—McGehee v. Lindsay, 6 


Ala. 16 


Idaho.—Anderson v. Lewis, 
163, 6 Idaho 51. 


Monit.—State v. Rickards, 40 P. 210, 
16 Mont. 145, 50 AmSR 476, 28 L.R.A. 
298. : 


Neb.—Briggs v. Neville, 
188, 103 Neb. 1. 


Pa.—In re Lowrey, 42 Pa.Co. 390. 


S. D.—Norbeck & Nickolson Co. v. 
State, 144 N.W. 658, 33 S.D. 21; Nor- 
beck & Nicholson Co. v. State, 142 
N.W. 847, 32 S.D. 189, AnnCas1916A 
229; Palmer v. State, 75 N.W. 818, 11 
SIDE 73! 


[a] Interest contemplated (1) is 
a direct personal interest in the profit 
or loss on the contract (State v. Rick- 
ards, 40 P. 210, 16 Mont. 145, 50 AmSR 
476, 28 L.R.A. 298), (2) and a state 
officer who is a stockholder in a cor- 
poration contracting with the state 
has such interest (Norbeck v. State, 
142 N.W. 847, 32 S.D. 189, AnnCas 
1916A 229). 


py 4 eg 


170 N.W. 


awarding thereof.2 The disquali- 


[b] Interest of legislator.—(1) A 
contract which is within Const. art 3 
§ 12, and article 12 § 8, declaring that 
no member of the legislature shall 
be interested in any contract with the 
state authorized by law passed dur- 
ing the term for which he was elect- 
ed, and prohibiting the legislature 
from paying claims under unauthor- 
ized contracts, is absolutely void, and 
there can be no recovery, either on 
the contract or on a quantum meruit 
(Norbeck & Nicholson Co. v. State, 
142 N.W. 847, -32 S.D. 189, AnnCas 
1916A 229), (2) even though there has 
been no dishonesty, and although the 
state obtained an advantageous con- 
tract and suffered no loss (Norbeck 
& Nicholson Co. v. State, supra); (3) 
and so a contract between the state 
board of regents of education and a 
corporation, of which a member of 
the legislature authorizing the con- 
tract is a stockholder, is within the 
constitutional prohibition (Norbeck 
& Nicholson Co. v. State, supra), (4) 
and an attorney at law who is a mem- 
ber of the legislature cannot, under 
the provision, recover for services 
rendered by him as attorney under a 
contract made with him under au- 
thority of an act passed while he was 
a member (Palmer v. State, 75 N.W. 
818% 11.78: Ds 78). 6:6) But “Rev, 
(1912) § 2827, making it unlawful for 
any member of the legislature to be- 
come a contractor under any contract 
authorized by the legislature of which 
he is a member, does not prohibit a 
member of the legislature from enter- 
ing into a contract for the construc- 
tion of highways, which contract 
grew out of a legislative enactment 
passed by a former legislature of 
which he was not a member. Berney 
v. Alexander, 178 P. 978, 42 Nev. 423. 


[c] Reason for rule as to legisla- 
tors.—A member of the legislature 
stands by virtue of his office in a 
fiduciary relation toward the state, 
and is its confidential agent to ap- 
propriate state’s money for the pay- 
ment of lawful contract obligations 
of the state, and it is contrary to 
public policy to permit him to be in- 
terested, directly or indirectly, in any 
contract with the state during the 
existence of the relation. Norbeck & 
Nicholson Co. v. State, 142 N.W. 847, 
32 S.D. 189, AnnCas1916A 229. 


{[d] Constitutionality of statute.— 
Acts Ex. Sess. (1918) ¢ 7, authorizing 
issuance of permits to prospect for 
and develop minera!s in public lands 
would not necessarily be void, if a 
member of the legislature was a party 
to a contract with the state, con- 
trary to Const. art 3 § 13, although 
that would prevent him from claim- 
ing any rights under his contract. 
Rriggs v. Neville, 170 N.W. 188, 103 
Neb. 1. 0 


2. In re Opinion of Justices, 82 A. 
90, 108 Me. 545; Consolidated Coal 
Co. v. Board of Trustees of Michigan 


172 [59 C.J.] 


fication of a corporation one of whose stockholders 
is a public officer at the time its bid is submitted 
is removed by the severance of such officer’s connec- 
tion with the corporation by a bona fide sale of his ° 
The state will be entitled to any profit 
fraudulently made by the officers on contracts made 


stock.? 


by them for the state.4 


[§ 286] b. Unauthorized Contracts. 
ficers have and can exercise only such powers as 
are conferred on them by law, and a state is not 
bound by contracts made in its behalf by its officers 
or agents without previous authority conferred by 


Employment Institution for the Blind, 
129 N.W. 193, 164 Mich. 235. 


[a] Thus (1) a contract between 
the state and a publishing company 
for printing is void where the secre- 
tary of state is a stockholder in, and 
treasurer of, the company, under Rev. 
St. ec 121-§ 11, which makes void any 
contract in which a state officer is 
pecuniarily interested, although the 
secretary of state has nothing to do 
with awarding the contract, or with 
auditing the bills presented on ac- 
count thereof (In re Opinion of the 
Justices, 82 A. 90, 108 Me. 545), (2) 
and so, where a member of the board 
of trustees of a state institution for 
the blind was a stockholder in a cor- 
poration, which sold coal to such in- 
stitution, such member having no 
control of the corporation, and receiv- 
ing no benefit other than dividends on 
his stock, and having nothing to do 
with securing the contract, the con- 
tract was within the prohibition of 
Comp. L, (1897) §§ 11,384, 11,385, pro- 
viding that no trustee of any board 
having control of any public institu- 
tion in the state shall be interested 
in any contract or sale to any institu- 
tion, and that all such contracts 
should be void (Consolidated Coal 
Co. v. Board of Trustees of Michigan 


Employment Institution for the Blind,, 


129 N.W. 193, 164 Mich. 235). 


8. “Byrd v. Cook, 92 S.E. 61, 146 
Ga. 657. 


4. State v. McKay, 


5. U. S.—Bancroft v. 
Cas. No. 835, 5 Sawy. 


Ark.—Hopper v. Fagan, 236 S.W. 
820, 151 Ark. 428; Jobe v. Urquhart, 
143 S.W. 121, 102 Ark. 470, AnnCas 
1914A 351; State v. Ellis, 18 Ark. 269. 


Cal.—Panama-Pacifiec International 
Exposition Co. v. Panama-Pacific In- 
ternational Exposition Commission of 
Calitornra, | T7T4- Pe890, 27rs Cale “746.3 
Atkinson v. State Department of En- 
gineering, 133 P. 616, 165 Cal. 699; 
Mullan vy. State, 46 P. 670, 114 Cal. 
573, 34 1,R.A:. 262; Lewis v. Colgan, 
44 P. 1081 [rev on other grounds 47 
Pespy,, 1225 Cal, 5297). 


Colo.—Mulnix v. Mutual Ben. L. 
23 (Colo. T1).46 P..:128,. 33 
Oliver v. Wilder, 149 P, 
275, 27 Colo. App. 387. 


Fla.—Louisville & N. R. Co. 
Railroad Com’rs, 58 So. 5438, 63 Pla, 
491, 44 L.R.A.N-S. 189. 


ae —McCaslin v. State, 99 Ind. 428. 


Iowa.—State v. Young, 110 N.W. 
292, 184 Iowa 505, 18 AnnCas 345, 


Ky.—State Board of . Election 
Comr’s vy. Coleman, 29 S.W.(2d) 619, 
235 Ky. 24; Allin v. County Board of 
Education, 147 S.W. 920, 148 Ky. 746. 


Ph argc a v. Clinton, 28 La.Ann. 


43 Mo. 594. 
Thayer, 2 F. 


Mich.—Hammond v. Michigan State 
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islature.® 
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statute or ‘the constitution,® unless such authorized 
contracts have been afterward ratified by the leg- 
An agreement not legally binding on the 
state may, however, impose a moral obligation.” 

The doctrine of estoppel, when invoked against the 
state, has only a limited application, even when an 


unauthorized contract on its’ behalf has been per- 


Public of- 


Bank, Walk, 214. 


eon ee v. State Bank, 45 Mo. 


Neb.—State v. Cochran, 205 N.W. 
568, 569, 113 Neb. 846 [cit Cyc]; State 
v. Cording, 162 N.W. 652, 101 Neb. 
243; Stanser v. Cather, 123 N.W. 316, 
124 N.W. 102, 85 Neb. 305; State v. 
Kennard, 76 N.W. 545, 56 Neb. 254. 


N.. H.—In re Opinion of the Jus- 
tices, 128 A. 812, 81 N.H. 573; Chand- 
Ter /V...BHastman,:71 A, 221,75 NE. 88. 


Nev.—State v. Horton, 34 P. 316, 
21 Nev. 466. 


N. Y.—Carr v. State, 131 N.E. 877, 
23 NY Lea Michigan Vv. Phoenix 
Bank, 33 N.Y. 9; Illinois v. Delafield, 
8 Paige 527 [aff 26 Wend. 192]. 

N. C.—State v. Bevers, 86 N.C. 588. 
discn ey v. Buttles, 3 Ohio St. 

. ’ 

R. I.—In re Incurring State Debts, 

37 A. 14, 19 R.1T. 610. 


S. C.—Carolina Nat. Bank v. State, 
38 S.E. 629, 60 S.C. 465, 85 AmSR 865. 


S. D.—Jewell Nursery Co. v. State, 
56 N.W. 113, 4 S.D. 213. 


Tenn.—State v. Ward, 9 Heisk. 100. 


Wash.—Ambaum y. State, pl oe 
314, 80 Wash. 122; Young v. State, 54 
P. 36, 19 Wash. 634. 


Wis.—Randall v. State, 16 Wis. 340; 
State v. Hastings, 12 Wis. 596; Orton 
v. State, 12 Wis. 509; State v. Hast- 


ings, 12 Wis. 47; State v. Hastings, 
10 Wis. 525. 
[a] Unauthorized contracts.—(1) 


State officers cannot contract to pay 
money beyond the amount authorized 
by law (Atkinson vy. State Depart- 
ment of Engineering, 133 P. 616, 165 
Cal, 699; State v. Young, 110 N.W. 
292, 184 Iowa 505, 138 AnnCas 345; 
Jewell Nursery Co. v. State, 56 N.W. 
113, 4 S.D. 21238), (2) and contracts 
against public policy are not binding 
on the state (Oliver v. Wilder, 149 
P. 275, 27 Colo.App. 337 [agreement 
by secretary of state to pay full legal 
amount for publishing constitutional 
amendments to one publisher, who 

was to divide with two others]). (3) 
Where one member of the state sen- 
ate made charges against another, 
and the senate adopted a resolution 
to investigate the charges and adopt- 
ed rules providing that the senator 
filing the charges and the senator 
against whom they were filed might 
be represented by counsel, and that, if 
no charges were filed, the senate 
would employ counsel if deemed nec- 
essary, there was no employment by 
the state or by any duly authorized 
official in its behalf of the attorneys 
for the accused senator or of the ex- 
pert witnesses called by him. Carr v. 
State, 131 N.E. 877, 281 N.Y. 164. (4) 

sen. Acts (1921) p 564, directing the 
secretary of state to contract for the 
improvement of the acoustics in the 


formed, and thereby the state has received a ben- 
efit,® and so it is held that a state cannot by estop- 
pel become bound by the unauthorized contracts of 
its officers;® nor is a state bound by an implied con- 
tract miade by a state officer where such officer had 


senate chamber and the hall of ‘the 
house of representatives, and direct- 
ing him to make a proper investiga- 
tion as to what should be done and to 
make such ‘contract or contracts as 
he may deem expedient and reason- 
able, and appropriating a lump sum 
therefor, is an entire act and not sev- 
erable, and gives the secretary no 
discretion to use such amount to im- 
prove acoustics in either hall, and 
hence a contract thereunder for im- 
provement of the hall of the house 
alone is void. Hopper v. Fagan, 236 
S.W. 820, 151 Ark. 428. 


[b] Contract made before law au- 
thorizing it becomes effective is void. 
State Board of Election Com’rs v. 
Coleman, 29 S.W.(2d) 619, 235 Ky. 24. 


[ce] 
seal.— Authority to enter into, reduce 
to writing, and sign a contract for 


the state, does not authorize execu- i 


tion under seal; and an action of 


covenant will not lie against a state © 


on a contract made by an agent and 
sealed with his individual seal, where 
the agent was merely authorized to 
enter into, reduce to writing, and sign 
eee contract. State v. Allis, 18 Ark. 


[d] Mistake of officer.—The state 
is not bound by the mistake of an of- 
ficer in making a contract in its be- 
half where the officer acted in excess 
of his authority. State v. Young, 110 
aes 292, 1384 Iowa 505, 13 AnnCas 

Authority of governor and execu- 
tive officers to bind state by contract 
see supra § 285. 


6 See infra § 323. 


7. Urquhart v. State, 23 S.W.(2da) 
963, 180 Ark. 937. 


8 Camp v. McLin, 32 So. 927, 44 
Fla, 510. 


9. Cal.—Mullan v. as 46 P. 670, 
114 Cal. 578, 34 L.R.A. 262 


ree ae v. MeLin, 32 So. 927, 44 
a § 


Tll.— Dement vy. Rokker, 19 NE, 33, 
126 Ill. 174. 


Neb.—State v. Cochran, 205 N.W. 
568, 569, 113 Neb. 846 [cit Cyc]. 


S. C.—Carolina Nat: Bank v. State, 
38 S.E. 629, 60 S.C, 465, 85 AmSR 865. 


W. Va.—State v. 
612, 49 W.Va. 453. 


[a] Rule applied in an action be- 
tween the state and the officer, no 
rights of any other party being in- 
volved. State v. Chilton, 39 S.E. 612, 
49 W.Va. 453. 


[b] Bstoppel of officer.—‘If the 
authority does not exist the state can- 
not be held bound by such contract, 


upon the theory that the officer has _ 


so conducted himself. with réspect to 
the contract as to estop himself from 
denying its validity.” Camp v. Mec- 
Lin, 32 So. 927, 44 Fla. 510. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Authority to contract under 


Chilton, 39 S.B. 
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no authority to make an express one.1° Neither a 
public official** nor the legislature!2 may waive the 
question of illegality. 


[§ 287] ¢. Notice of Extent of Officers’ Powers.12 
The powers of state officers being fixed by law, all 
persons dealing with such officers are charged with 
knowledge of the extent of their authority or pow- 
er to bind the state, and are bound, at their peril, 
to ascertain whether the contemplated contract. is 
within the power conferred.++ 


[§ 288] 3, Particular Contracts—a. Construction 


and Maintenance of Buildings and Other Public 


Works. The construction and maintenance of pub- 
lie buildings and other public works by the state 
is authorized and regulated by statutes which pre- 
seribe the character of such buildings, ete., their 
cost and location, the persons who shall construct 
them and their powers, and other details.15  Al- 
though commissioners appointed to erect a public 
building are officials of the state, agents of the leg- 
islature, and accountable to it for their official acts,!® 
they are not, in legal intendment, trustees of the 
building fund.17 They must act strictly within their 
authority,1® and where a statute authorizes the con- 
struction of a building at a cost not to exceed a cer- 
tain amount, the officers in charge have no power 
to provide for the expenditure of more than that 
amount.t® Where, however, there is no limitation 
to the amount they are authorized to expend in 
the construction or maintenance, they may legally 
make contracts which involve an expenditure great- 
er than the amount of a fund appropriated for the 
purpose,?° and, where the legislature evidently so 
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intends, a contract may be let for part of the work 
although the sum appropriated was not sufficient 
to complete it.2!_ Where the commission is invested 
with discretion in the discharge of its duties, such 
discretion cannot be delegated by it,2? or controlled 
or reviewed by the courts;?? but the commissioners 
may be held personally liable for wrongs and breach- 
es of contract committed by them.24 Statutes au- 
thorizing the building commission to select such 
material as it may see fit, and providing that if 
suitable stone can be procured in state quarries 
it shall be furnished gratuitously, do not require 
the commission to use such stone.?° 


Plans and specifications.. The commission is au- 
thorized to contract for and procure whatever plans 
and specifications should be necessary and proper 
for the entire building when completed, although 
the commission is, under the statute, authorized to 
erect only a portion of such building,?® and an ar- 
chitect who has prepared plans which have been 
accepted and approved is entitled to recover for 
his services, although the plans call for the expen- 
diture of a larger sum than is available.?7 


[§ 289] b. Employment of Servants or Agents. ° 
A state officer or board cannot bind the state by a 
contract employing an agent, assistant, or servant, 
unless the making of such contract was clearly with- 
in the authority conferred by law;?® but when such 
authority is conferred, the contract may lawfully 
be made.?® In general state officers charged with 
the performance of certain duties have implied au- 
thority to employ such assistants as may be neces- 
sary for the efficient discharge of their duties,?? 


10. Carolina Nat. Bank v. State, 38 
S.E. 629, 60 S.C. 465, 85 AmSR 865. 


11. Norbeck & Nicholson Co. v. 
State, 142 N.W. 847, 32 S.D. 189, Ann 
Cas1916A 229. 

12. Norbeck & Nicholson Co. v. 
State, supra. 

13. Burden of proof of authority 
of officer see infra § 328. 


Representation of state by officers 
and agents generally see supra § 223. 


14. Ark.—Jobe vy. Urquhart, 143 S. 


WwW. 121, 102 Ark. 470, AnnCas1914A 
851; Woodward v. Campbell, 39 Ark. 
580. 


Cal.—Mullan vy. State, 46 P. 670, 114 
Cal. 578, 34 L.R.A. 262. 


I1l.—Dement v. Rokker, 19 N.E. 33, 
126 Ill. 174. 

Ind.—Hord v. State, 79 .N.E. 916, 
167 Ind. 622; Julian v. State, 39 N.H. 
923, 140 Ind. 581. 

Iowa.—State v. Young, 110 N.W. 
292, 134 Iowa 505, 13 AnnCas 345. 


Ky.—Allin v. County Board of Edu- 
cation, 147 S.W. 920, 148 Ky. 746. 


Mich.—Hammond v. Michigan State 
Bank, Walk. 214. 


Mo.—State v. Hays, 52 Mo. 
State v. State Bank, 45 Mo. 528. 

Neb.—Stanser v. Catheo, 123 N.W. 
316, 124 N.W. 102, 85 Neb. 305. 

Pa.—Kuhn vy. Commonwealth, 140 
A. 527, 291 Pa. 497; Commonwealth 
v. Sanderson, 40 Pa.Super. 416. 

S. C.—Carolina Nat. Bank v. State, 
38 S.B. 629, 60 S.C. 465, 85 AmSR 865. 

S. D.—Davenport vy. Elrod, 107 N.W. 
833, 20 S.D. 567. 

Tex.—Nichols v. State, 32 S.W. 452, 


578; 


11 Tex.Civ.App. 327. 


Wis.—Clas v. State, 220 N.W. 185, 
196 Wis. 430; Skobis v. Ferge, 78 
N.W. °426, 102 Wis. 122; State v. 
Hastings, 10 Wis. 525. 


15. See statutory provisions; and 
cases infra this section. 


[a] Particular statutes construed. 
—An appropriation of eighty thou- 
sand dollars for ‘240 steel cells and 
sewerage” for the penitentiary does 
not necessarily require that sewer- 
age must be put in all cells contracted 
for, and a contract providing that 
some of the cells may be without 
sewerage is not void. Van Dorn Iron 
Works Co. v. State, 107 N.W. 856, 76 
Neb. 713. 


[b] Particular provision held au- 
thorized.—In a contract for the con- 
struction of public improvements 
eliminating railroad crossings, the 
state may provide for payment of the 
prevailing wage rate and for an eight- 
hour working day. Long Island R. 
Co. v. Department of Labor of State 
of New York, 247 N.Y.S. 278, 138 Misc. 
612 [aff 177 N.B. 17, 256 N.Y. 498]. 


16. See supra § 94. 


17. In re New Statehouse, (R.I.) 
37 A. 2. 


18. Inre New Statehouse, supra. 
19, State v. Johnson, 42 Ohio St. 
134; In re State House Construction 


Fund, 38 A. 927, 20 R.I. 704; Nichols 
v. State, 32 S.W. 452, 11 Tex.Civ.App. 


L327. 


[a] Bule applied.—The state’ is 
not bound on contracts beyond the 
amount fixed by the statute. Nichols 
v. State, 32: S.W. 452, 11 Tex.Civ.App. 
327. 


20. State v. Board of Public Works, 
36 Ohio St. 409; In re New State- 


prowess (R.I.) 37 A. 2. 


[a] Rule applied where the stat- 
ute did not limit the right of the 
board to make purchases in any 
amount, but provided that not exceed- 
ing twenty thousand dollars, of a sum 
appropriated be used for the purpose. 
In such case if the amount of the 
purchases exceeds twenty thousand 
dollars, other available funds may 
be applied in payment thereof. State 
xu ioe of Public Works, 36 ‘Ohio 
as 3 


21. Ingram vy. State Wagon-Road 
Commission, 36 P. 702, 4 Idaho 139. 


22. Warner v. Hastings, 183 Pa. 
324, 38 A. 720. ; 


23. Com. v. Mylin, 39 A. 835, 185 
Pa. 19; Warner v. Hastings, 38 A. 720, 
183 Pa. 324; Cope v. Hastings, 38 A. 
717, 183 Pa. 300. 


24 Warner v. Hastings, 38 A. 720, 
183 Pa. 324. 7 


25. Davenport v. Elrod, 107 N.W. 
833, 20 S.D. 567. 


26. Shipman v. State, 42 Wis. 377. 


27. Marston v. State Hospital, 18 
Pa.Super. 547. 


28. Polk y. State, 71 P. 435, 648, 
138 Cal. 384; Mullan v. State, 46 P. 
670, 114 Cal. 578, 34 L.R.A. 262; Lewis 
v. Colgan, 44 P. 1081, 5 Cal. Unrep, 
Cas. 373 [rev on other. grounds 47 P. 
357, 115 Cal. 529]; State v. Strickland, 
3 Head (Tenn.) 644; Young v. State, 
54 P. 36, 19 Wash. 634; Retelle v. 
State, 223 N.W. 840, 198 Wis. 393. 


29. State v. Porter, 189 P. 618, 57 
Mont. 535; State v. Porter, 189 P. 618, 
57 Mont. 535; In re Johnson, 38 Pa. 
Co. 318; Tenney vy. State, 27 Wis. 387. 


30. Polk y. State, 71 P. 435, 648, 
138 Cal. 384; Lewis v. Colgan, 47 F, 


i 
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but persons so employed cannot be paid without an 
apprupriation,*! and they can be paid no more than 
the legislature may deem reasonable.*? There can 
be no implied authority to contract with a private 
person for auditing the accounts of a public em- 
ployee when the law specifically designates certain 
public officials to do the auditing.** 


Discretionary employment. Where the statute 
gives a commission power to employ such assistants 
as shall be necessary for its purposes, the state au- 
ditor cannot, in the absence of fraud or abuse of 
diseretion, substitute his judgment for the commis- 
sion’s determination of what assistants are neces- 
Saye 


[§ 290] c. Employment of Counsel. In addition 
to the attorney-general, who is the chief law officer 
of the state,*® special counsel may sometimes be em- 
ployed under statutory authority to represent the 
state,?* and the state is hable for services of coun- 
sel or attorneys so appointed.** But the governor 
has no general authority to employ counsel for the 


357, 115 Cal. 529 [rev 44 P. 1081, 5 Cal. 
Unrep. Cas. 373]; Palmer v. State, 
175 N.Y.S. 294, 106 Mise. 696; State 
v. Buchanan, (Tenn.Ch.A.) 62 S.W. 
287. 


[a] Particular statute construed. 
—L. (1911) ec 901, authorizing the 
eommissioner of education to contract 
for such furniture and fixtures as 
may be necessary for a state educa- 
tion building, gave the commissioner 


“chief officer,” 
though it read 


department 
Follmer v. 


STATES 


_provision.*® 


within the 
of such statute, is to be construed as 
“chief officer or 
cers,’ and hence has application to a 
governed 
State, supra. 
board of educational lands and funds 
is the “chief officer” of the education- 
al department, and hence the power to 
employ an attorney rests with such 
board and not with the commissioner 
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state,?® nor have other officers,?® and, in the absence 
of a legal necessity, as distinguished from an actual 
one, they have no implied power to do so;*” and the 
state is not liable for the services of an attorney 
employed without special authority by such offi- 
cers,‘ or employed for an unauthorized purpose ;*? 
and so a statute authorizing ah officer to appoint 
ecunsel to institute certain suits does not author- 
ize such appointees to follow litigation so instituted 
to the supreme court.4? A statute merely giving 
an official power to employ counsel with the consent 
of the governor does not convey the right to fix his 
compensation,*# and a stipulation in the attorney’s 
contract attempting to do so makes the entire agree- 
ment void.£°, Where a statute authorizes employ- 
ment both of assistants and of legal counsel, the 
rights of counsel are governed only by the latter 
It has been held that a statute author- 
izing employment of counsel does not authorize such 
a contract as will deprive the responsible official 
of his right to control suits brought thereunder.*? 


Nev.-—State v. Horton, 34 P. 316, 21 
Nev. 466. 


Ohio.—State v. Guilbert, 61 N.E. 
117, 58 Ohio St. 637. 


Wis.—Tenney v. State, 27 Wis. 387; 
Orton v. State, 12 Wis. 509. 


[a] For example, the secretary of 
the state board of land commission- 
ers. State v. Fitzpatrick, 51 P. 112, 
5 Ida. 499. 


meaning 
offi- 


by a_ board. 
(3) The 


power to employ persons to make de- 
signs for furniture to be purchased. 
Palmer v. State, 175 N.Y.S. 294, 106 
Misc. 696. 


[b] Rule applied.—State officers 
authorized to sell state bonds are not 
liable to the state for disbursements 
for commissions and expenses to 
brokers necessarily employed by them 
to effect such sale, although such dis- 
bursements were not expressly au- 
thorized. State v. Buchanan, (Tenn. 
Ch.A.) 62 S.W. 287. 


31. Polk v. State, 71 P. 435, 648, 
138 Cal. 384; Lewis v. Colgan, 47 P. 
357, 115-Cal. 529 [rev 44 P. 1081, 5 
Cal. Unrep. Cas. 373]. ‘ 


32. Polk v. State, 71 P. 435, 648. 
138 Cal. 884; Lewis v. Colgan, 47 P. 
357, 115 Cal. 529 [rev 44 P. 1081, 5 Cal. 
Unrep. Cas. 373]. 


[a] Rule applied.—The state is li- 
able for salary of clerks employed by 


a committee of the legislature by au-! 


thority of law, but only to the amount 
allowed by law. Tenney v. State, 27 
Wis. 387. 


33. Burchard v. State, 227 N.Ww. 
564, 58 N.D. 841. i 


34. State v. Porter, 189 P. 618, 57 
Mont, 535. 


35. See Attorney-General § 1. 


36. See statutory provisions; and 
cases infra this note and note 387. 


[a] Authority of chief officer of 
department.—(1) Cobbey St. Annot. 
(1911) § 4778, authorizing the chief 
officer of any department of the state 
government to employ a competent 
attorney, authorizes such officer to 
exercise a reasonable discretion in 
determining the necessity of such 
employment independent of the ac- 
tion .of the attorney-general. Foll- 
mer vy. State, 142 N.W. 908, 94 Neb. 
217, AnnCas1914D 151. (2) The term 


of public lands and buildings, al- 
though he is a member of the board. 
Follmer vy. State, supra. (4) Where, 
however, an attorney was employed 
by the commissioner of public lands 
and buildings instead or by the board 
of educational lands and funds, the 
defect was immaterial where the 
board acquiesced in the appointment 
and the legislature thereafter author- 
ized a suit against the state for the 
attorney’s services. Follmer vy. State, 
supra. 


87. Davis v. Com., 41 N.E. 292, 164 
Mass. 241, 30° L.R-A. 743; State v. 
Mayes, 28 Miss. 706; State v. Ampt, 6 
Ohio Dec. (Reprint) 699, 7 AmLRee 
469; State v. Warner, 9 N.W. 795, 13 
N.W. 255, 55 Wis. 271. 


[a] Attorney’s lien.—An attorney 
employed by the state has a lien on 
its funds in his hands for his compen- 
sation. State v. Ampt, 6 Ohio Dec. 
(Reprint) 699, 7 AmLR 469. 


Compensation and lien of attorney 
Pearited see Attorney and Client §§ 


es. Ark.—Compton v. 
Ark. 601. 


Cal.—Peo. v. Talmadge, 6 Cal. 256. 


Ind.—Julian v. State, 23 N.E. 690, 
122 Ind. 68, 39 N.E. 923, 140 Ind. 581. 


Mich.—-Cahill v. State Auditors, 86 
N.W. 450, 127 Mich. 487, 55 L.R.A. 493. 


Va.—Field v. Auditor, 3 S.E. 707, 83 
Va. 882. 


Wis.—Randall vy. State, 16 Wis. 340. 


Authority of governor to bind state 
generally see supra § 285. 


39. Idaho.—State v. Fitzpatrick, 51 
P. 112, 5 Idaho 499, 


Ind.—Hord v. State, 79 N.E. 916, 167 
Ind. 622. 


Mich.—Phelps v, Auditor-Gen., 99 
N.W. 374, 136 Mich. 439. 


Neb.—Bradford v. State, 7 Neb. 109. 


State, 38 


40. State v. Clausen, 146 P. 630, 84 
Wash. 279. 


[a] Wustrations.—(1) If the at- 
torney-general and county attorneys 
are specifically made the legal repre- 
sentatives of a board of medical exam- 
iners, there can be no implied power 
on the ground of necessity to hire pri- 
vate counsel, since such necessity 
must be a legal necessity, not an 
actual necessity (State v. Clausen, 
146 P. 630, 84 Wash. 279), (2) and the 
rule applies, even though the attor- 
ney-general and the county attorneys 
do not perform their duties in that 
particular matter (State v. Clausen, 
supra). 


41. See cases supra notes 38-40. 
42. Julian v. State, 39 N.E. 923, 


140 Ind. 581; Moore’s Case, 6 Pa. 
Dist. 396. 
43. State v. Spurgeon, 47 S.W. 235, 


99 Tenn. 659. 


44. State v. Poplarville Sawmill 
Co., 81 So. 124, 119 Miss. 432 [den 
motion 80 So. 647]. 


45. State v. Poplarville Sawmill 
Co., supra. 


_ [a] Rule applied.—A stipulation 
in a contract, wherein the land com- 
missioner employed attorneys, under 
Code (1906) § 2903 (Hemingway Code 
§ 5238), to prosecute suits concern- 
ing public lands, that attorneys were 
to receive a per centum of recovery 
as a fee was a vital part of agree- 
ment, and rendered the entire con- 
tract void. State v. Roplarville Saw- 
mill Co., 81 So, 124, 119 Miss. 432 [den 
motion 80 So. 647). 


46. Johnson y. Jones, 207 N.W. 
49 S.D. 549. = 


47. State v. Poplarville Sawmill 
Co., 81 So, 124, 119. Miss. 432 [den hon 
tion 80 So. 647]. 


Thus the land commissioner 


[a 
cannot, under Code (1906) § 29063 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 291] d. Public Printing.*® The subject of 
public p»inting and the making of contracts there- 
for is usually regulated by statute.4® The statutes 
sometimes provide for the letting of contracts for 
public printing to the lowest responsible bidder,®° 
or for the appointment or election of a public print- 
er;°* but where an officer is authorized by the leg- 
islature to contract for certain printing work, he is 
not bound to contract therefor with the public 
printer.°? State officers ean bind the state for con- 
tracts for public printing only where authorized 
by law to make such contraets;°? and the state is 
not liable to the publie printer for work done by 
him without authority.*4 


[§ 292] e. Other Contracts. Under controlling 
statutory provisions, state officers, agents, boards, 
or commissions have been held empowered to enter 
_ into contracts to pay for a plan to sell bonds,>® 
pay for the services of brokers in procuring pur- 
chasers for bonds,®® purehase school books,** bottle 
and sell spring water,°* rent suitable office quar- 
ters,°® or execute a lease of a public building.®° 
Contracts which have been held void for want of 
authority to make them include a lease of public 
property,°? an agreement to pay the lessor of prop- 
erty abandoned by the state any deficiency between 
the agreed rent for the balance of the term and the 
amount obtained on reletting,®? and an agreement 
between the governor and the beneficiary under an 
appropriation bill that the latter accept a less 
amount than that appropriated in full satisfaction 
of his claim.® 


[§ 293] B. Form and Requisites—1. In General. 
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Contracts made by state officers on behalf of the 
state should be made in the name of the state and 
not in the individual names of the officers,*+ but 
a contract purporting to be the act of the state, 
signed with the individual names of the officers 
with their official designation affixed, is sufficient, 
and is the contract of the state and not of the of- 
ficers personally.°° Unless the statute so requires, 
the contract need not be in writing in order to be 
binding ;°° but where the contract is required to 
be in writing, the state is not bound by a contraet 
not reduced to writing, although all the terms there- 
of may be agreed on.°7 


[§ 294] 2. Official Approval. Sometimes con- 
tracts are required to be approved by designated 
officers,°* in which case a contract is not binding 
on the state until so approved,®® unless the require- 
ment as to' approval is merely directory.7° The 
approval need not be in any particular form, unless 
so required,‘! and may be implied as well as ex- 
press.‘? A statute empowering the governor to 
require the submission to the department of finance 
of copies of all contracts entered into on behalf 
cf the state by other administrative departments, 
does not imply authority to require the submission 
of proposed contracts by other departments to the 
department of finance for its approval.7? 


[§ 295] C. Letting of Contracts—1. In General. 
The manner of letting contracts for public work 
is ordinarily prescribed by constitutional or statu- 
tory provision,’* and when so prescribed the officers 
charged with the duty of letting such contracts 


(Hemingway Code § 5238), so con- 
tract with an attorney to prosecute 
suits concerning public lands as to 
lose his right to control the suits at 
all stages. State v. Poplarville Saw- 
mill Co., 81 So. 124, 119 Miss. 432 [den 
motion 80 So. 647]. 


48. Construction see infra § 320. 

49. See statutory provisions; and 
eases infra this section. 

50. See supra § 301. 

51. See statutory provisions. 


Public printer as state officer see 
supra § 94. 
52. Marshall v. Clark, 22 Tex. 23. 


[a] Reason for rule.—“It cannot 
be supposed the legislature intended 
so idle a thing as to empower the 
governor to contract for the printing 
and binding of the codes, and yet to 
limit him, in making the contract, to 
one contractor. That would be to de- 
feat the very object for which they 
conferred the power.” Marshall v. 
Clark, 22 Tex. 23, 28. ; 

58. Peo. v. Morgan, 60 N.Y.S. 1109, 
45 App.Div. 86 [aff 57 N.E. 1120, 161 
N.Y. 643]; State v. Hastings, 16 Wis. 
337. 

Duty to proceed according to pre- 
scribed mode in letting contracts see 
infra § 295. 


54. Auditor v. Major, 3 KyL 228, 
79 Ky. 457. 


55. State ex rel. Kelly v. Hack- 
mann, 205 S.W. 161, 275 Mo, 636. 


56. Church v. Hadley, 145 S.W. 8, 
240 Mo. 680, 39 L.R.A.N.S. 248. See 
State v. Buchanan, (Tenn.Ch.A.) 62 S. 
W. 287 (holding officers not liable for 
disbursements to brokers employed 
to effect sale). 


57. American Book Co. v. State, 


113 So. 592, 216 Ala. 367; Charles 
Scribner’s Sons v. Marrs, 262 S.W. 
722, 114’ Tex. 11. 

[a] Provisions held authorized: 


(1) Provision for price similar to that 
established in other states. Ameri- 
can Book Co. v. State, 113 So. 592, 216 
Ala. 36. (2) Provision for state de- 
pository to secure prompt distribu- 


tion. American Book Co. v. State, 
supra. 
58. Saratoga State Waters Corpo- 


ration v. Pratt, 172 N.Y.S. 40, 184 App. 
Div. 561 [den motion 172 N.Y.S. 917, 
186 App.Div. 933 (rev on other 
grounds 125 N.E. 834, 227 N.Y. 429)]. 


59. State v. Donahey, 113 N.E. 263, 
93 Ohio St. 414. 


60. In re Cowles, 283 P. 400, 52 
Nev. 171. 


61. Columbus, Newark & Zanes- 
ville Electric Ry. v. Nelson, 32 Ohio 
CirsCr. AS. 


62. M. L. Improvement Corpora- 
tion v. State, 194 N.Y.S. 165, 118 Misc. 
605. 


63. Lukens v. Nye, 105 P. 593, 156 
Cal. 498, 36 L.R.A.N.S. 244, 20 AnnCas 
158. 


64. Irish v. Webster, 5 Me. 171; 
Hunter y. Field, 20 Ohio 340. 


65. State v. MeCauley, 15 Cal. 429. 


66. Austin y. Foster, 9 Pick. 
(Mass.) 341; Marston v. State Insane 
Hospital, 18 Pa.Super. 547; Ritchie v. 
State, 81 P. 79, 39 Wash. 95. 


[a] Contract with architect has 
been held not within the terms of a 
statute requiring all contracts made 
by the board and all bonds required 
by the board to be recorded, etc., such 


provision being intended to embrace 
only contracts for construction or ma- 


terials. Ritchie v. State, 81 P. 79, 39 
Wash. 95. 
67. Capital Printing Co. vy. Hoey, 


33-S.E. 160, 124 N.C. 767. 


68. See constitutional and statuto- 
ry provisions; and cases infra this 
section. 


69. FEllison v. Oliver, 227 S.W. 586, 
147 Ark. 252; State v. Hogan, 56 P. 
818, 22 Mont. 384; State v. Guilbert, 
51 N.E. 117, 58 Ohio St. 687; Kuhn v. 
Commonwealth, 140 A. 527, 291 Pa. 
497. 


[a] Unanimity of approval.—(1) 
The “approval” of printing contracts 
by the governor, auditor, and treas- 
urer required by Const. art 19 § 15, 
means the official sanction of the 
named officers, which should be giv- 
en separately, not as a board, and 
therefore the approval of two of the 
three officers is not sufficient to make 
the contract valid. Ellison y. Oliver, 
227 S.W. 586, 147 Ark. 252 (holding 
that a contract approved by the gov- 
ernor, secretary of state, and auditor 
as provided in Crawford & M. Dig. § 
9190 et seq. but not by the treasurer, 
is void) 

70. Com. v. Wood, 1 J. J. Marsh. 
(Ky.) 310. 

71... Austin —v. 
(Mass.) 341. 

120. Come Ve W000; 7; edee Ue Maes he 


(Ky.)} 310; Austin v. Foster, 9 Pick. 
(Mass.) 341. 


73. State v. Herrick, 140 N.E. 314, 
107 Ohio St. 611. 


Foster, 9 Pick. 


74. See constitutional and statuto- 
ry provisions; and cases infra this 
section. 


160) (09. Code] 
must proceed according to the prescribed mode."® 
A contract not let in the manner required by law 
is not binding on the state,’® and the fact that a 
special appropriation act sets apart funds required 
for its execution does not make it so.*7 Where the 
constitution requires approval of contracts by cer- 
tain officers,*® the approval must be an act separate 
from the act of letting, and the legislature cannot 
make such officers a board for the letting of the con- 
tracts.7® Officers are usually invested, however, with 
a large amount of discretion in making the awards, 
and the exercise of this discretion, unless abused, 
cannot be controlled by the courts;*°® but the award- 
ing of a contract may be compelled in a proper .case 
not involving the exercise of discretion.S+ Under 
statutory provisions prohibiting appropriations for 
more than two years a contract for work to be 
done for the state must be re-let upon the expiration 
of the statutory period.*? 


[§ 296] 2. By Public Bid—a. In General. A\l- 
though it is unnecessary in the absence of statu- 
tory or constitutional provisions requiring it for 
state officials about to let a contract to advertise 
for bids,’* they may be required by such provisions 
to do so.84 Under such a requirement the officers 
may prescribe any reasonable formality to be ob- 
served by bidders.°® The terms of the contract to 


75. See cases infra this section; 
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be made should be prescribed before the bidding,®® 
and all prospective bidders should have free access: 
to previously prepared specifications;** all must 
have a common standard.** 


[§ 297] b. Advertising for Bids. Although they 
need not set forth in detail -the requirements of. 
the act under which the contract is to be let,°® 
or the gist of the specifications,®® advertisements. 
for bids must be sufficiently specific to enable con- 
tractors to make intelligent bids and proposals for 
the performance of the proposed contract,® and a. 
contract cannot be lawfully awarded when changes 
are made in the specifications after advertisement 
unless the change is advertised.°? The advertise- 
ment must be,published as the law requires,°* and 
a contract let on less notice than that required by 
the statute is voidable by the state;°* but a bidder 
who participates in the bidding without objecting 
to the manner of advertising for and receiving bids 
cannot, after the contract has been let to another, 
contest the validity of the proceedings previous to- 
the actual letting.®® 

[§ 298] c. Requisites and Sufficiency of Bids.. 
Bids for contracts with the state must conform at. 
least substantially with the advertisement or pro- 
posal for bids,°® and must also comply with the 


ing, to advertise for proposals, and] Pa. 153. 


and 296-302. to ‘award separate contracts for each i ¢ 
ss k—Bunch v. Tipton, 88 S.w. | ©/@8s,’ it is not allowable to break in- 30 nee v. King, supra. 
76. Ark.—Bunch vy. Tipton, "| to these classes, and let selected por- 91. Atkinson vy. State Department 


888, 76 Ark. 167; Woodruff vy. Berry, 
40 Ark. 251. 


Idaho.—Anderson v. 
168, 6.Idaho 51. 


Ill.—Dement v. Rokker, 19 N.E. 33, 
126 Ill. 174; Peo. v. State Secretary, 
Side OO. 

Ky.—George G. Fetter Printing Co. 
v. Courier-Journal Job Printing Co., 
47 S.W. 241, 104 Ky. 381, 20 KyL 614. 


Mich.—Detroit Free Press Co. v. 
State Auditors, 10 N.W. 171, 47 Mich. 
135; 


Lewis, 52 P. 


Mo.—State ex rel. McKinley Pub. 
Co. vy. Hackmann, 282 S.W. 1007, 314 
Mo. 33. 


N. Y.—Peo. v. McDonough, 65 N.E. 
9638, 173 N.Y. 181. 


Ohio.—State vy. Public Printing 
Com’rs, 39 N.E. 193, 52 Ohio St. 81. 


Ss. D.—Carter y. Ringsrud, 53 N.W. 
131, 3.S.D.:352. 


Tex.—Nichols v. State, 32 S.W. 452, 
11 Tex.Civ.App. 327. 


[a] Rule applied as to printing 
contracts, Anderson y. Lewis, 52 P. 
163, 6 Idaho 51; Peo. v. State Secre- 
tary, 58 Ill... 90; George G,. Fetter 
Printing Co. v. Courier-Journal Job 
Printing Co., 47 S.W. 241, 104 Ky. 381, 
20 KyL 614; Detroit’ Free Press Co. 
v. State Auditors, 10 N.W. 171, 47 
Mich. 135; State ex rel. McKinley 
Pub. Co. v. Hackmann, 282 S.W. 1007, 
314 Mo. 33; Peo. v. McDonough, 65 
N.E. 963, 173 N.Y. 181; State v. Pub- 
lic Printing Com’rs, 39_N.E. 193, 52 
Ohio St. 81; Carter vy. Ringsrud, 53 
N.W. 181, 3 S.D. 352. 


[b] Particular statute construed. 
—‘Under chapter 99, Laws 1891, 
which divides the public printing in- 
to five classes, enumerating what 
shall constitute each class, and re- 
quires the secretary of state, as ex 
officio commissioner of public print- 


tions of the same class to different 
parties. The law must be understood 
and read as though its direction were 
to ‘award a separate contract for each 
class.’’”’ Carter vy. Ringsrud, 53 N.W. 
181,.3 S.D. 352. 


77. State ex rel. McKinley Pub. 
a Yes Hackmann, 282 S.W. 1007, 314 
Ore3 3s 


78. Official approval of state con- 
tracts see supra § 294. 


79. Ellison vy. Oliver, 227 S.W. 586, 
147 Ark. 252. 


80. Peeples v. Byrd, 25 S.E.. 677, 
98 Ga. 688; State v. Robinson, 1 Kan. 
188; Detroit Free Press Co. v. State 
Auditors, 10 N.W. 171, 47 Mich. 135; 
Peo. v. State Auditors, 4 N.W. 274, 42 
Mich. 422; Carmichael vy. McCourt, 27 
Ohio, Cir. Ct. 775; A. H. Pugh Print- 
ing Co. v. Yeatman, 22 Ohio Cir: Ct. 
584, 12 Ohio Cir. Dec. 477. 


Mandamus to compel award of 
public contracts see Mandamus § 226. 
81. Beaver  v. Institution for 
Blind, 19 Ohio St. 97. 
: sh he to compel see Mandamus 


82. Ellison y. Oliver, 227 S.W. 586, 
147 Ark. 252. 


83. In re Supplies 
332. Puce 


84. See constitutional and statuto- 
ry provisions; and cases infra this 
section and § 297. 

85. State v. Fairchild, 22 Wis. 110. 


86. Peo. v. Contracting Bd, 33 
Barb. 510 [aff 33 N.Y. 382]. 


87. .Page v. King, 181 A. 707, 285 
Pa. 153% 


88. Kuhn vy. Commonwealth, 140 
A. 527, 291 Pa. 497; Page v. King, 131 
AS N0 TA Saban Loos 


89. Page v. King, 131 A. 707, 285 


L5p Pe iste 


of Bngineering, 133 P. 616, 165 Cal. 
699; Littler v. Jayne, 16 N.E. 374, 124 
Ill. 123; Detroit Free Press Co. v. 
State Auditors, 10 N.W. 171, 47 Mich. 
135; State v. Griswold, 172 N.E. 438, 
440, 35 Ohio App. 354. ; 


“Tt is incumbent upon the state, im 
taking bids, to apprise prospective 
contractors of that which they might 


reasonably be expected to do.” State 
v. Griswold, supra. 
[a] Advertisement held insuffi- 


cient.—Atkinson vy. State Department. 
of Engineering, 133 P. 616, 165 Cal. 
699: Littler v. Jayne, 16 N.E. 374, 124 
Ill. 123; *Detroit Free Press Co. v. 
Saree Auditors, 10 N.W. 171, 47 Mich.. 

oO. 

92. Page v. King, 131 A. 707, 285 
Pa. 153¢ 


93. State v. Toole, 66 P. 496, 26 
Mont. 22, 91 AmSR 3886, 55 LRA. 
644; German Newspaper Advertise— 


ments, 28 Pa.Co. 142. 


[a] Foreign language.—Under a. 
statute providing that in counties. 
containing a stated number of per- 
sons who emigrated from Germany,,. 
in addition to the publications of le-. 
gal advertisements required by law 
to be published in a newspaper print-- 
ed in the Enghish language, there 
shall also be published an advertise- 
ment in one German daily newspaper 
of general circulation published in 
such county, the German advertise-- 
ment cannot be substituted for one of 
the required English publications. 
German Newspaper Advertisements, 
28 Pa.Co, 142. 


94. Woodruff y. Berry, 40 Ark. 251.. 


95. Detroit Free Press Co. v. State 
Auditors, 10 N.W. 171, 47 Mich. 135; 
Washburn -Lignite Coal Co. v. Mur- 
phy, 208 N.W. 837, 840, 54 N.D. 113, 
[eit Cyc]. 

96. State vy. Robinson, 1 Kan. 188; 
Weed vy. Beach, 56 HowPr (N.Y.) 470. 


ee eS 


For later cases, developments and changes in the law see Annotations, Same title and section number. 
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§§ 298-801] _ 


law governing the letting of the contract;®? and 
after the bids have been filed and opened, the officers 
cannot permit corrections except for mistakes ap- 
parent on the face of the bids.°’ The fact that the 
bid was not deposited in the designated office within 
the time prescribed will not necessarily invalidate 
the bid where the requirement is merely directory.°® 


[§ 299] d. Bonds Accompanying Bids. It is 
sometimes provided that every bidder for a con- 
tract with the state shall accompany his bid with 
a bond conditional on his undertaking and perform- 
ing the contract if awarded to him.? Statutes so 
requiring are mandatory® and must be at least sub- 
stantially complied with.4 Their object being to 
secure good faith on the part of the bidders,® such 
compliance as will accomplish this object is suffi- 
cient.© Where the statute requires the bond to be 
approved by a particular official, however, the ap- 
proval of that official must be obtained.7 


[§ 300] e. Acceptance or Rejection of Bids. The 
proper officers may reject bids for contracts with 
the state which do not comply with the advertise- 


STATES 
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ment or proposal therefor,® which on their face are 
palpably calculated and intended to cheat the state,® 
which result from a combination to prevent bid- 
ding,’® or which are not accompanied’ by a proper 
bond.*? Where the statute permits, the officers may 
reject all bids and issue a new call for bids,!2 but 
such a provision does not authorize them to act ar- 
bitrarily or reject bids without cause.1? 


[§ 301] f. Letting to Lowest Responsible Bidder. 
A common requirement is that contracts with the 
state for public printing,’+ or other public work,!® 
or for supplies for the use of the state,1® shall be 
let to the lowest responsible bidder. Statutory and 
constitutional provisions to such effect,t7 as well 
as provisions requiring that reasonable efforts be 
made to secure competitive bids,'® are mandatory, 
and a contract not so let does not bind the state,?® 
even though the contract made thereby is more 
beneficial to the state than if let as required.2® The 
term “responsible” in this connection means some- 
thing more than mere pecuniary ability; it includes 
also judgment, skill, ability, capacity, and integri- 


97. State ov. Public Printing 
Com’rs, 39 N.E. 193, 52 Ohio St. 81; 
State v. Barnes, 35 Ohio: St. 136. 


98. Beaver v. Institution for Blind, 
19 Ohio St. 97. 


99. Free Press Assoc. v. Nichols, 
45 Vt. 7. 


1. Contractors’ bonds see infra §§ 
303-319. 4 


2. See statutory provisions; 
cases infra this section. 


3. State v. State Office Bldg. Com- 
mission, 174 N.B. 8, 123 Ohio St. 70. 


4. Detroit Free Press Co. v. State 
Auditors, 10 N.W. 171, 47 Mich. 135; 
Peo. v. McDonough, 65 N.B. 963, 173 
N.Y. 181. 


5. Detroit Free Press Co. v. State 
Auditors, 10 N.W. 171, 47 Mich. 135; 
Peo. v. McDonough, 65 N.E. 968, 173 
NE Yoek Si. 


6. Detroit Free Press Co. v. State 
Auditors, 10 N.W. 171, 47 Mich. 135; 
Peo. v. McDonough, 65 N.E. 963, 173 
INGY; 1ST: 


7. Philadelphia Metallic Co. v. 
Board of Public Grounds, 16 Pa. Co. 
431 (judge of county in which bidder 
resides). 


8. State v. Fairchild, 22 Wis. 110. 


9. Peo. y. Contracting Bd., 33 Barb. 
510 [aff 33 N.Y. 382, and rev 20 How 
Pr 206]. 


10. Peo. v. Stephens, 71 N.Y. 527. 


11. Philadelphia Metallic Co. v. 
Board of Public Grounds, 16 Pa. Co. 
431. 


F Bonds accompanying bids see supra 
299. 


12. Peeples v. Byrd, 25 S.E. 677, 
98 Ga. 688; Goss v. State Capitol 
Commission, 39 P. 372, 11 Wash. 474. 


[a] Rule applied under statute 
providing that the award is not lim- 
ited to the lowest bidder but such 
award should be made as will pro- 
mote the best interests-of the state, 


and 


and secure the cheapest and most 


prompt and efficient performance of 
the contract. Peeples v. Byrd, 25 
S.E. 677, 98 Ga. 688. 


18. State.v. Cornell, 71 N.W. 961, 
[59 C. J.—12] 


52 Neb. 25. 


14. Ark.—Ellis v. State Printing 
Bd., 12 S.W.(2d) 405, 178 Ark. 836; 


Ill.—Littler vy. Jayne, 16 N.E. 374, 
124 T1123, 


N. Y.—Peo. v. Densmore, 1 Thomps. 


Ellison y. Oliver, 227 S.W: 586, 147; & C. 280; Peo. v. Dorsheimer, 55 How 


Ark. 252; Hodges v. Lawyers’ Co-op. 
Pub.) Co, 164 1S3w204. 11) Ark. 5715 
Woodruff v. Berry, 40 Ark. 251. 


Ga.—Peeples v. Byrd, 25 S.H. 677, 
98 Ga. 688. 


Ill.—Callaghan & Co. v. Smith, 136 
N.E. 748, 304 Ill. 532; Dement v. Rok- 
ker, 19 N.E.-33, 126 Tl. 274; “Peo. v. 
State Secretary, 58 Ill. 90. 


Ky.—Stone v. Dispatch Pub. Co., 55 
S.W. 725, 21 KyL 1473. 


Mich.—Seventh-Day Adventist Pub. 
Assoc. v. State Auditors, 75 N.W. 95, 
116 Mich. 672; Detroit Free Press Co. 
v. State Auditors, 10 N.W. 171, 47 
Mich. 135. 


Mont.—State v. Toole, 66 P. 496, 26 
Mont. 22, 91 AmSR 386, 55 L.R.A. 644; 
State v. Hogan, 56 P. 818, 22 Mont. 
384; State v. Rickards, 40 P. 210, 16 
one 145, 50 AmSR 476, 28 L.R.A. 
98. 


Neb.—Traphagen y. Lindsay, 146 
N.W. 1026, 95. Neb. 8238; State v. 
Cornell, 71 N.W. 961, 52-Neb. 25. 


N. Y.—Peo. v. McDonough, 83 
N.Y.S. 125, 85 App.Div. 162, 88 NYSt 
125 [aff 68 N.E. 11238, 176 N.Y. 606]; 
Peo.’ v. Palmer, 33 N.Y.S. 1088, 12 
Mise. 392 [aff 42 N.E. 5438, 146 N.Y. 
406]; Weed v. Beach, 56 HowPr 470. 


N. C.—Capital Printing Co. v. Hoey, 
33 S.H. 160, 124 N.C. 767. 


Ohio.—State v. Public Printing 
Com’rs, 39 N.E. 193, 52 Ohio St. 81. 


[a] What constitutes public print- 
ing.—(1) Advertising for proposals to 
furnish public supplies is not public 
printing within the law (State v. 
Toole, 66 P. 496, 26 Mont. 22, 91 AmSR 
386, 55 L.R.A. 644), (2) and the law 
does not apply to such printing as is 
contingent, incidental, or casual, such 
as a contract for the purchase for the 
use of members of the legislature of a 
number of copies of a daily paper 
containing reports of its proceedings 
(Stone v. Dispatch Pub. Co., 55 S.W. 
725, 21 KyL 1473). 


15. Ark.—Hopper v. Fagan, 
S.W. 820, 151 Ark. 428. 
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Tex.—wNichols v. State, 32 S.W. 452, 
11 Tex.Civ.App. 327. 


Wash.—Goss v. State Capitol Com- 
mission, 39 P. 372, 11 Wash. 474. 


[a] For example.—(1) Building. 
Nichols vy. State, 32 S.W. 452, 11 Tex. 
Civ.App. 327: (2) Improvement of 
the acoustics of the senate chamber 
and the hall of the house of represen- 
tatives. Hopper vy. Fagan, 236 S.W.. 
820, 151 Ark. 428. 


16. Mulnix v. Mutual Ben. L. Ins. 
Coy 46.P 423) 23° Colo. A, Ser aku 
827; Washburn Lignite Coal Co. v. 
Murphy, 208 N.W. 837, 54 N.D. 113. 


[a] Fuel.—Washburn Lignite Coal 
ca v. Murphy, 208 N.W. 837, 54 N.D.. 


17. Hopper v. Fagan, 236 S.W. 820, 
151 Ark. 428; Ellison v. Oliver, 227 
S.W. 586, 147 Ark. 252; Page v. King, 
131 A. 707, 285 Pa. 153. 


[a] Statute held . constitutional 
where, although not requiring the 
contract to be awarded to the lowest 
responsible bidder, when construed in 
harmony with another act of the same 
legislative session, a method of let- 
ting the contract according to the 
constitutional requirement is provid-- 
ed. Hopper vy. Fagan, 236 S.W. 820, 
151 Ark. 428. 


18. State v. Donahey, 114 N.E. 
1037, 94 Ohio St. 382 (holding auditor 
justified in refusing to honor voucher 
where reasonable efforts to secure 
competitive bidding were not made). 


19. Hopper v. Fagan, 236 S.W. 820, 
151 Ark. 428; Ellison v. Oliver, 227 S.. 
W. 586, 147 Ark. 252; Hodges v. Law- 
yer’s Co-op. Pub. Co., 164 S.W. 294, 
111 Ark. 571; Mulnix v. Mutual Ben. 
Ly ans Cos,46 P.-1235.23) Color 7 Pe33: 
L.R.A. 827; Callaghan v. Smith, 136 
N.FE. 748, 304 Ill. 532; Dement v. Rok- 
ker, 19 N.E. 38, 126 Ill. 174; Nichols 
Aer: 32 S.W. 452, 11 Tex.Civ. App. 
327. 


20. Callaghan v. Smith, 136 N.E. 
748, 304 Ill. 532. 
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ty,21 and may, by statutory definition, exclude non- 
residents without a business establishment within 
the state.22. The officers in awarding the contract 
must exercise .official diseretion in determining who 
is the lowest responsible bidder on the consideration 
of all of these elements of responsibility,?® and 
they may consider the distance of the bidder’s place 
of business from the place of doing the work, and 
the additional expense and delay consequently en- 
tailed.24 They cannot act arbitrarily or capricious- 
ly2® or reject a bid on the ground that the bidder 
is not responsible, unless they have before them 
information or evidence sufficient to show a reason- 
able basis for their decision.?° 


[§ 302] g. Review; Setting Aside Award. Where 
the officers charged with letting a contract with the 
state have, in the proper exercise of their discre- 
tion, determined who was the lowest bidder, their 
decision will not be reviewed.?* A letting to per- 
sons who have conspired to prevent bidding. may, 
however, be set aside;?* but the state may waive 
its right to repudiate the contract because of the 
illegal combination, on discovery of the fraud, and 
may affirm the contract and thus become bound 
thereby.?® 
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[§§ 301-304 


[§ 303] D. Contractors’ Bonds*°—1. In General 
—a,. Necessity or Propriety. A person contracting 
to erect buildings or perform other public work 
for the state is sometimes required to give a bond 
with sureties for the faithful performance of his 
contracts.?! Such a bond constitutes part of the 
contract between the state and the contractor,** 
and the state is not bound unless the bond is given 
and approved.*? 

Subcentractor’s bond. A subcontractor in cases 
of contracts for the performance of public work 
may be required by the contractor to execute to him 
a bond as a matter of protection to his own bonds- 
man, as well as to himself.*+ 


[§ 304] b. Requisites and Sufficiency—(1) In 
General. The bond given by a contractor to the 
state to secure faithful performance of the contract 
is primarily for the protection of the state,*° the 
protection of others thereunder being incidental °° 
and requirements as to execution, approval, deliv- 
ery, deposit, and recording of bonds are for the ben- 
efit of the state or obligee®?? who alone can take 
advantage of them;** and so where a bond has been 
given, the fact that it is not properly filed as re- 
quired by statute will not defeat an action there- 


21. Dixon-Paul Printing Co. v. 
Board of Public Contracts, 77:So. 908, 
117 Miss. 83; State v. Rickards, 40 P. 
210, 16 Mont. 145, 50 AmSR 476, 28 
L.R.A. 298; State v. Board of Com’rs 
of State Institutions of Nebraska, 181 
N.W. 530, 532. 105 Neb. 570 [cit Cyc]; 
Peo. vy. Dorsheimer, 55 HowPr (N.Y.) 
118. 

“The term ‘responsible’ is not, how- 
ever, limited to pecuniary ability, 
- . . but pertains to many other 
characteristics of the bidder, such as 
his general ability and capacity to 
carry on the work, his equipment and 
facilities, his promptness, and the 
quality of work previously done by 
him, his suitability to the particular 
task, and such other qualities as are 
found necessary to consider in order 
to determine whether or not, if 
awarded the contract, he could per- 
form it strictly in accordance with its 
terms.” State v. Board of Com’rs of 


State Institutions of Nebraska, su- 
pra. 
[a] Bule applied.—The bidder 


must be able to do what is expected 
or demanded; -mere ability to pro- 
cure the bond for performance is not 


enough. Peo. v. Dorsheimer, 55 How 
Prey ONeYs)- 11'S? 
22. Dixon-Paul Printing Co. v 


Board of Public Contracts, 77 So. 908, 
117 Miss. 83. 


[a] Constitutionality. Const. 
(1890) § 107, providing that contracts 
for printing be let to lowest “respon- 
Sible bidder’ and giving the legisla- 
ture the power to regulate the letting 
of contracts, is not violated by L. 
(1916) @¢ 185 § 1, defining “responsible 
bidder” as excluding nonresidents 
without a printing plant in t'he state, 

,Such having no vested right to a con- 
tract. Dixon-Paul Printing Co. v. 


Board of Public Contracts, 77 So. 908, 
117 Miss. 83. 
23. Ga.—Peeples v. Byrd, 25 S.E. 


677, 98 Ga. 688. 


Mont.—State v. Rickards, 40 P. 210, 
Mg 145, 50 AmSR 476, 28 L.R.A. 


Neb.—State v. Board of Com’rs of 


State Institutions of Nebraska, 181 
N.W. 530, 532, 105 Neb. 570, [cit Cyc]. 


eg v. Kinkead, 16 Nev. 


na Y.—Weed v. Beach, 56 HowPr 
70. 


Ohio.—A. H. Pugh Printing Co. v. 
Yeatman, 22 Ohio Cir. Ct. 584, 12 Ohio 
Cir. Dee. 477. 


[a] Thus, where the officers are 
unable to procure bids in a certain 
form, they may, as against the faulty 
bidders, examine all bids and, accord- 
ing to their best judgment, award the 
contract to the lowest. Weed v. 
Beach, 56 HowPr (N.Y.) 470. 


24. Seventh-Day Adventist Pub. 
Assoc. v. State Auditors, 75 N.W. 95, 
116 Mich. 672. 


25. State v. Board of Com’rs of 
State Institutions of Nebraska, 181 
N.W. 530, 105 Neb. 570. 


26. State v. Board of Com’rs of 
State Institutions of Nebraska, supra. 


27. Ark.—Ellis v. State Printing 
Bd., 12 S.W.(2d) 405, 178 Ark. 836. 


Mont.—State v. Smith, 52 P. 641, 21 
Mont. 46: State v. Rickards, 40 P. 
210, 16 Mont. 145, 50 AmSR 476, 28 
L.R.A. 298. ; 


Nev.—Hoole v, 
217. 


N. Y.—Weed v. Beach, 56 HowPr 
ue Peo. v. Dorsheimer, 55 HowPr 
N. D.—Washburn Lignite Coal Co. 
v. Murphy, 208 N.W. 8387, 54 N. D. 


Ohio.—Carmichael v. 
OhiortGir, Ctl 7715 


U1. 
_ Pa.—-Murray v. Board of Public 
Grounds, 20 Pa. Co. 360. 


“In contracts of this kind, where 
the items entering into the bid are 
numerous, complicated, involved, and 
require technical knowledge to a de- 
termination .of the question as to 
which bid is the lowest, the judgment 
of those upon whom the duty rests 
of letting the contract to the lowest 


Kinkead, 16 Nev. 
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bidder should be, and is, final in the 
absence of fraud, collusion, favorit- 
ism, or demonstrable mistake.” Ellis 
v. State Printing Bd., 12 S.W.(2qd) 
405, 406, 178 Ark. 836 (printing con- 
tract). 


28. Woodruff v. Berry, 40 Ark. 251; 
Dement v. Rokker, 19 N.E. 33, 126 Ill. 
174; Peo. v. Stephens, 71 N. Y. 527. 


29. Peo. v. Stephens, supra. 


30. Bonds accompanying bids see 
supra § 299, 


31. .Com.. v. Bacon, 111 SiW.*387, 
33 KyL 935; Burr v. Massachusetts 
School, 83 N.E. 8838, 197 Mass. 357; 
Philadelphia Metallic Co. v. Board of 
Public Grounds, 16 Pa.Co. 431; Lewis 
v. Stout, 22 Wis. 234. 


32. National Surety Co. v. Hall- 
Miller Decorating Co., 61 So. 700, 104 
Miss. 626, 46 L.R.A.N.S. 325. 


[a] Rule applied.—As regards the 
question whether a contractor for 
building a state hospital was required 
by his contract with the trustees of 
the hospital to give a bond to secure 
subcontractors, laborers, and mate- 
rialmen, his bond to the trustees so 
securing such persons, and executed 
contemporaneously with the building 
contract, constitutes part of the final 
and complete contract between the 
contractor and_ trustees, National 
Surety Co. v. Hall-Miller Decorating 
Co.. 61 So. 700, 104 Miss. 626, 46 L.R. 
A.N.S., 325. 


33. Camp v. McLin, 32 So. 927, 44 
Fla, 510. 


34. Burr v. Gardella, 200 P. 493, 
53, CahkAppustt. 


_ 85. Commonwealth of Pennsylvan- 
ia, for Use of Beals, v. Beals, 249 N.Y. 
S. 232, 139 Mise. 785. 


_ 36. Commonwealth of Pennsylvan- 
ia, for Use of Beals, v. Beals, supra. 


Bonds securing payment of labor 
and materials see infra §§ 312-319. 


37. Evans v. Watson, 55 P. 17, 8 
Kan.App. 144. 


38. Evans v. Watson, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on.*® A bond valid as a common-law obligation is 
binding on the sureties by whom it was voluntarily 
executed, even though more onerous than the stat- 
ute requires ;*® but where a provision not required 
by statute was contained on the printed form on 
which the bond was executed, and a similar provi- 
sion on the printed contract form had been strick- 
en out, it will be presumed that the parties intended 
such provision to be stricken from the bond;*! and 
it has been held that the fact that the bond is broad- 
er than the statute cannot benefit parties furnish- 
ing materials within the contract and the statute.*2 


[§ 305] (2) Consideration. In accordance with 
the rule as to suretyship contracts, generally,t® it 
is essential to the validity of the bond of a econ- 
tractor with the state that it be supported by a 
sufficient legal consideration.** A provision of the 
bond securing performance of the contract requir- 
ing payment of claims not required*‘in the contract 
to be paid is without consideration;*® but a clause 
conditioned for payment by the contractor of sub- 
contractors, laborers, and materialmen, enabling him 
to procure the contract, and having the effect of 
encouraging contracts with such persons with him 
is sufficiently supported.*® 


[§ 306] c. Persons and Claims Secured. 


The 


39. Evans v. Watson, supra. 


40. Shade v. Anderson (Tex.Civ. 
App.) 36 S.W.(2d) 1041. 
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labor, for which public sewer contrac- 
tor was allowed credit because. of 
change in specifications). 
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claims which are secured by the contractor’s bond 
are controlled by the proper construction of the bond 
in the light of its language and the governing stat- 
utes** a bond running to officials of the state but. 
conditioned for the payment of material used in the 
work inures to the benefit of unpaid materialmen ;*% 
and so a provision binding the contractor to deliver 
the work free from debts or liens for material or 
labor is made for the benefit of materialmen and 
laborers as well as for the benefit of the state,*® 
and a condition to pay subcontractors brings them 
within the protection of the bond.®® The bond of 
a subcontractor on a state job will be construed in 
arriving at the scope of the obligations by the light 
both of the agreement between the contractor and 
the subcontractor and the contract between the con- 
tractor and the state.5! 


[§ 307] d. Rights, Remedies, and Liabilities Gen- 
erally—(1) Nature of Liability. The liability of 
the principal and surety on a contractor’s bond ex- 
ecuted and delivered to a state pursuant to the re- 
quirement of controlling statutes is joint and sev- 
eral.°? 


[§ 308] (2) Completion of Work by Surety.® 
The surety has the right on default of the contrac- 


price of and cost of repairing boiler).. 
(5) The value of equipment furnished 


(3) Labor; subcontractor, which the latter was 


41. Laudani v. Vulcan Engineering 
Co., 128 N.Y.S. 922, 70 Misc. 385. 


[a] Rule applied where the bond 
of the surety of a contractor under a 
barge canal contract, such canal be- 
ing a highway outside of cities and 
villages, contained among the condi- 
tions in the printed form on which it 
was executed, a provision that the 
wages of laborers of the contractor 
should be paid, but no law required 
the insertion of such a provision, and 
such provision was designed to relate 
to contracts for construction of 
streets in cities and villages, and not 
to contracts for highways outside 
cities and villages. Laudani v. Vul- 
can Engineering Co., 128 N.Y.S. 922, 
70 Misc. 385. 

42. Fidelity & Deposit Co. of Mary- 
land vy. Metropolitan Sewerage Com- 
mission of Milwaukee County, 210 
N.W. 713, 191 Wis. 499. 


Rights of laborers and materialmen 
generally see infra §§ 331-334. 


43. See Principal and Surety § 78. 
44. See cases infra this section. 


45. State Board of Agriculture v. 
Dimick, 105 P. 1114, 46 Colo. 609. 


[a] For example, a provision bind- 
ing the builder to pay laborers and 
materialmen. State Board of Agricul- 
ture, 105 P. 1114, 46 Colo. 609. 


46. National Surety Co. v. Hall- 
Miller Decorating Co., 61 So. 700, 104 
Miss. 626, 46 L.R.A.N.S. 325. 


47. See cases infra this note. 


[a] Bonds construed to cover: (1) 
Overpayment, as where the contrac- 
tor, in collusion with the state’s agent, 
obtained payment in excess of what 
the work and materials were worth. 
Peo. v. Massachusetts Bonding & Ins. 
Co., 169 N.Y.S. 693, 182 App.Div. 122. 
(2) Labor. Southern Surety Co. v. 
Metropolitan Sewerage Commission, 
201 N.W. 980, 204 N.W. 476, 187 Wis. 
206 (claim of one employed by sewer 
contractor as general superintendent 
of job at five hundred dollars per 
month, but who also performed man- 
ual labor; also claim for additional 


in removing equipment from premises. 
Levine v. Attna Casualty & Sure- 
ty Co., 149 A. 762, 8 N.J.Misc. 156 [aff 
153 A. 395]. (4) Items for the cost of 
loading, transporting, and unloading 
equipment used on the work, as well 
as the cost of returning the same. 
State of Oregon v. Security Const. 
Co., 3 F.(2d) 274. (5) Payment of 
rental value of crushers and other 
machinery furnished a subcontractor 
for the time they were used in con- 
struction work, notwithstanding such 
appliances constitute the contractor’s 
permanent outfit for doing the "work 
it agreed to perform. State of Ore- 
gon v. Security Const. Co., supra. (6) 
Gunpowder used by the contractor for 
an aqueduct for a water supply in 
blasting for the trench, where the 
greater part of the material exca- 
vated was used in the construction of 
the aqueduct. George H. Sampson Co. 
v. Commonwealth, 88 N.E. 911, 202 
Mass. 326. (7) Piles furnished and 
put in position as a part of a sewer. 
George H. Sampson Co. v. Common- 
wealth, supra. (8) Planks for sheath- 
ing the trench of a sewer, left in posi- 
tion for the protection and support 
of the sewer in accordance with the 
terms of the contract. George H. 
Sampson Co. v. Commonwealth, supra. 


[b] Bonds construed not to cover: 
(1) Claim for premium on an insur- 
ance liability policy issued to the con- 
tractor for a public work. Bay State 
Dredging & Contracting Co. v. W. H. 
FPllis & Son Co., 126 N.E. 468, 235 
Mass. 263. (2) Claim for premiums 
due for workmen’s compensation in- 
surance. Southern Surety Co. v. Met- 
ropolitan Sewerage Commission, 201 
N.W. 980, 204 N.W. 476, 187 Wis. 206. 
(3) Appliance not incorporated in the 
building under construction. Bay 
State Dredging & Contracting Co. v. 
W. H. Ellis & Son Co., supra. (4) 
Parts of outfit of machinery with 
which work was done, not materials 
becoming part of finished structure. 
Southern Surety Co. v.' Metropolitan 
Sewerage Commission, supra (pur- 
chase price of cars and picks, rental 
of hoists and concrete mixer, charges 
for broken parts unreturned, and sale 


bound to provide for carrying on his 
work, and which was not consumed 
on the job. State of Oregon v. Secu- 
rity +>Const. Co4134,F7(20a) 4274, = (6) 
Railroad’s claim for freight charges 
on material used in construction. 
Wisconsin Brick Co. v. Nacional Sure- 
ty Co.. 160 N.W. 1044, 164 Wis. 585, 
LRA1917C 912. (7) Fuel. Sampson 
v. Com., 88 N.E. 911, 202 Mass. 326 
(coal burned in engines used on the 
work); Fidelity & Deposit Co. of 
Maryland vy. Metropolitan Sewerage 
Commission of Milwaukee County, 210 
N.W. 7138, 191 Wis. 499 (coal, gasoline, 
and kerosene); Southern Surety Co. 
v. Metropolitan Sewerage Commis- 
sion, supra (coal used as fuel to Tun 
concrete mixers, boilers generating 
steam for hoists used in excavating 
sewer, etc., and gasoline used in oper- 
ating motor trucks). (8) Lubricating 
oil or grease. Fidelity & Deposit Co. 
of Maryland v. Metronolitan Sewer- 
age Commission of Milwaukee Coun- 
ty, supra; Southern Sur. Co. v. Met- 
ropolitan Sewerage Comn., supra. 


Construction of suretyship  con- 
tracts generally as to debts or claims 
pecinded see Principal and Surety § 

34, 


48. National Surety Co. v. Hall- 
Miller Decorating Co., 61 So. 700, 194 
Miss. 626, 46 L.R.A.N.S, 325; Geller, 
Ward & Hasner Hardware Co. v. Trust 
Co. of St. Louis County, (Mo.App.) 
234 S.W. 1019. . : 


49. National Surety Co. v. Hall- 
Miller Decorating Co., 61 So. 700, 104 
Miss. 626, 46 U.-R.A.N.S. 325; La 
Crosse Lumber Co. v. Schwartz, 147 
S.W. 501, 163 Mo.A. 659. 


50. National Surety Co. v. Hall- 
Miller Decorating Co., 61 So. 700, 104 
Miss. 626, 46 L.R.A.N.S. 325. 


51. Burr v. Gardella, 200 P. 493, 53 
Cal.App. 377. 


52. Federal Surety Co. v. St. Louis 
Structural Steel Co., 239 P. 154, 111 
Okl. 208 (builder’s bond). 


53. Right of materialmen to pref- 
erence in funds retained by state see 
infra § 331. 


_ cordance 


_& Guaranty Co., 169 P. 500, 87 Or. 34. 
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tor to complete the work under the contract,®4 and 
on doing so he may settle his accounts and liability 
under the contract and bonds with the state through 
the constitutional auditor.*®> He is entitled, as 
against the assignee of the contractors of moneys 
due or to become due under the contract, to the 
unpaid balance held by the state,°° but it is the 
right of the proper state officials before settling 
therefor to inquire whether he has complied with 
all provisions of the bond.°* 


[§ 309] (3) Release of Surety.®* In accordance 
with the general rule®® the surety on a contractor’s 
bond is released on acceptance of the work and mak- 
ing of final payment.®° So waiver by the state of 
its right to refuse to recognize a defaulting con- 
tractor’s assignment as to moneys becoming due 
after default operates to release the surety on the 
econtractor’s bond,*! but a valid assignment of the 
eontract does not.°?. On his release the contractor’s 
surety has no further interest in funds furnished 
to indemnify him.®? 


[§ 310] (4) Actions. Under a contract pro- 
viding for payment as the work progressed in ac- 
with the architect’s estimates of the 
amount completed, the state is not estopped from 
suing on a contractor’s bond because it failed to 
take precaution to see that the architect’s estimates 
were correct or because they included items fur- 
nished but not used;®* and a surety is not estopped 
to deny liability on his bond by the fact that he 
acted as attorney for the principal in obtaining the 
contract and received part of the proceeds on a debt 
due him.*® 
and interest®® are recoverable against the surety 
63. 


54, Derby v. United States Fidelity 


55. Derby v. United States Fidel- 
ity & Guaranty Co., supra. 


Audit and allowance of claims 319. 


STATES 


In a proper case®’ attorney’s fees®*. 


Saucke Bros. Const. Co. v. Com- 
Stock, 247 N.Y.S. 668, 139 Misc. 106. 


64. Action on bond for payment of 
labor and materials see infra §§ 315-— 


[8§ 308-313 


of a contractor with the state in an action on the 
bond. 


[§ 311] e. Rights of Indemnitor of Surety. 
Where indemnitors of the surety on a state build- 
ing contractor’s bond have, in accordance with the 
terms of their indemnity agreement, advanced funds 
to a third person as trustee to whom the contractor 
was required to assign all sums to be due on the 
contract to be applied to the cost of performing 
it, on completion of the work and discharge of the 
surety, the indemnitor has an equitable lien on the 
funds remaining in the hands of the trustee.7° 


[§ 312] 2. For Payment of Labor and Materials’ 
—a. Necessity or Propriety. It is within the prov- 
ince of the proper officers of the state, in entering 
into an agreement, on behalf of the state, with a 
contractor to require the insertion of a condition 
in the contract and the bond executed to secure 
its faithful performance, whereby the contractor 
agrees to pay for all labor performed or material 
furnished him in completing such contract;*? and 
the right to exact such a condition exists independ- 
ent of statutory provision conferring it.‘? Statutes 
compelling the state to require the contractor to 
give a bond so conditioned are constitutional.’* 
The surety is not, however, prohibited from ex- 
pressly restricting its lability on the bond to the 
obligee where the statute, although requiring the 
state to take a bond conditioned on the payment 
by the contractor of all indebtedness for labor and 
materials furnished does not provide expressly or 
impliedly that the parties shall not enter into any 
bond except pursuant to the statute.7> 


[§ 313] b. Rights, Remedies, and Liabilities of 


[aff 153 A. 395]. 


70. Saucke Bros. Const. Co. v. Com- 
stock, 247 N.Y.S. 668, 139 Mise. 106. 


71. . Rights of laborers and materi- 
almen generally see infra §§ 331-334. 


against the state generally see infra 
$§ 435-450. 


56.: Lasky v. State, 212 N.Y.S. 675, 
126 Misc. 360.[aff Laski v. State, 217 
N.Y.S. 48, 217 App.Div. 420]. 


57. Derby v. United States Fidelity 
& Guaranty Co., 169 P. 500, 87 Or. 34. 


fa] hus when the surety of a 
contractor with the state to install 
plumbing had finished work on_ the 
contractor’s default and applied to 
the secretary of state for settlement, 
the latter had the right to inquire 
whether the surety had finished the 
work and complied with provisions of 
the bond requiring payment to per- 
sons supplying labor and materials. 
Derby v. United States Fidelity & 
Guaranty Co., 169 P. 500, 87 Or. 34. 


58. As to laborers and material- 


men on state contracts see infra § 314. 


Termination and release of surety’s 


liability generally see Principal and 


Surety §§ 150-319. 
59. See Principal and Surety § 168, 


60. Saucke Bros. Const. Co. v. Com- 
stock, 247 N.Y.S. 668, 139 Misc, 106. 


61. Arrow Iron Works y. Greene, 
247 N.Y.S. 4, 139 Mise. 265. 


62. Leader Printing Co. vy. Lowry, 
59 PP, 242, 9 Ok. 189. 


Assignments of contracts with state 
generally see infra § 321. 


_ 65. State v. Massachusetts Bond- 
ing & Ins.:Co., 136 P. 905, 91 Kan.74, 
AnnCasi915C 192. 


66. Com, vy. Bacon, 111 S.W. 387, 
33 KyL 935. 


67. See cases infra notes 68, 69. 
68. State of Oregon y. Security 
Constr. Co., 3 F.(2d) 274; Southern 


Surety Co. v. Metropolitan Sewerage 
Commission, 201 N.W. 980, 204 N.W. 
476, 187 Wis. 206. 


[a] Rule applied.—(1) Under Or. 
L. § 2991, and § 6719, as amended by 
Sess. L. (1921) p 653 (State of Oregon 
v. Security Const. Co., 3 F.(2d) 274), 
(2) where both the contractor and his 
Surety agreed under the contract to 
indemnify a Sewerage commission 
with which a contract for construc- 
tion of a sewer was made against 
costs, charges, and expenses incurred 
in defending suits, the commission is 
entitled to be allowed attorney’s fees, 
in an action by the surety for adjust- 
ment of its liabilities, even though no 
claim was made nor any affirmative 
relief granted as against the commis- 
sion, other than for distribution of 
balance due (Southern Surety Co. v. 
Metropolitan Sewerage Commission, 
shear 980, 204 N.W. 476, 187 Wis. 


69. George H. Sampson Co, v. Com- 
monwealth, 88 N.E. 911, 202 Mass. 
326; Levine v. 40tna Casualty & Sure- 
ty Co., 149 A. 762, 8 N.J.Mise. 156 


72. Federal Union Surety Co. v. 
Commonwealth, 129 S.W. 335, 139 Ky. 
92; Kauffmann vy. Cooper, 65 N.W. 796, 
46 Neb. 644. 


[a] Rule applied.—Under Ti. 
(1904) ¢ 2, authorizing the sinking 
fund commissioners to contract for 
the erection of a state capitol, and re- 
quiring that every contractor for 
work or material to be furnished un- 
der the act shall execute to the board 
a bond with surety for the faithful 
performance of his contract, the 
board had power to exact from the 
general contractor a surety bond for 
the benefit of subcontractors and ma- 
terialmen, providing that, before final 
payment, the contractor shall furnish 
satisfactory evidence that he has paid 
for all materials used in the construc- 
tion of the work, and satisfied alk 
claims of laborers and subcontractors 
doing work thereon, notwithstanding 
a provision in the act that subcon- 
tractors shall in no case be recognized 
by the board, but that the responsi- 
bility shall continue in the princi- 
pals and their sureties. Federal Un- 
ion Surety Co. v. Commonwealth, 129 
S.W. 335,139 Ky. 92. 


73. Kauffmann y. Cooper, 65 N.Ww. 
796, 46 Neb. 644. dry 


74 Royal Indemnity Co. vy. State 
166 N.B. 361, 120 Ohio St. 378. i 


75. Fidelity & Deposit Co. of Mary- 


For later cases, developments and changes in the law see Annoiations, same title and section number, 


§§ 313-316] 


Surety’°—(1) In General. The obligation of a sure- 
ty cannot be extended beyond the scope of his un- 
dertaking,*’7 and so where part of the material 
furnished a subcontractor was used on work other 
than that for the performance of which the surety 
became bound, he is not liable therefor;7*® but where 
there was no such commingling of accounts as to 
make it impossible to determine what materials 
were properly chargeable against the subcontractor 
in execution of his part of the publie work, the 
surety is liable for the materials so used.79 


Application of payments. In the absence of any 
contractual or statutory provisions giving them the 
right, it has been held that sureties on the bond of 
a state contractor sought to be held liable for ma- 
terials furnished to a subcontractor have no right 
to direct application of payments or credits between 
the parties;*° and so in a materialman’s action on 
the bond it is no defense that money paid by the 
state to the contractor and in turn by him to the 
materialman was applied by the latter in the dis- 
charge of an earlier indebtedness not connected with 
the public work in question.’ There is authority, 
‘however, supporting the right of the surety to di- 
rect application.®? 

[§ 314] (2) Release of Surety.S* Where sub- 
contractors executed their contracts with a general 
building contractor on the faith of a bond obligat- 
ing the surety to pay claims of laborers and mate- 
rialmen, changes or alterations in the building and 
in the time and method of payment, made after such 
subcontracts were executed, do not relieve the sure- 
ty from liability to such subcontractors,** although 
so far as the owner of the building is concerned the 


Jand v.-Crane Co., 12 S.W.(2d) 872, 


STATES : 


sand eight ‘hundred and one dollars 


[59 C.J.] 181 


‘ 


surety might be released;8*® and the surety on the 
bond of a contractor providing that the contractor 
would promptly pay for all material used in the 
building is not released from liability for materials 
furnished a subcontractor, by the materialmen’s ac- 
ceptance of the subcontractor’s notes not in pay- 
ment, but in acknowledgment of accounts,®® or, in 
the absence of an affirmative showing of resulting 
damages to the principal contractor, by the mate- 
rialmen’s extension of the time of payment.§? Un- 
der a state building contract providing that the con- 
tractor shall not assign the contract without the 
written consent of the state and the bonding com- 
pany, an ordinary subcontract not consented to by 
either the state or the bonding company does not 
release the bonding company from its liability to 
either the subcontractor or one furnishing the sub- 
contractor supplies.*® 


[§ 315] (8) Actions—(a) Giving Notice, Fur- 
nishing Statement, or Presenting Claim—aa. In 
General. Statutes sometimes require persons seek- 
ing to recover on a contractor’s bond to file a notice 
of their claim as a prerequisite to the exercise of 
their right..° Such notice must conform to the 
statutory requirements,9° and, where it fails to do 
so, no action can be maintained on the bond.®! 


[§ 316] bb. Time for Presenting Claim. It is 
provided by statute in some jurisdictions that a 
claimant for labor or materials against the surety 
of a contractor for public work must present his 
claim within a certain time after the completion 
of the work.®?, Under such statutes the work meant 
is the public-work within the terms of the contract 
as it existed when the security was required to be 


Commonwealth, supra. 


178 Ark. 676. 


76. Subrogation of surety to rights 
of principal generally see Subrogation 
{37 Cye 427]. 


77. See Principal and Surety § 126. 


78. Fidelity & Deposit Co. of Mary- 
land v. John Gill & Sons Co., (Mo.) 
270 S.W. 700. Z 


79. Fidelity & Deposit Co. of Mary- 
land y. John Gill & Sons Co., supra. 


[a] Accounts held not commin- 
gled.—Where by referring to shipping 
bills materials furnished subcon- 
tractor that went into the capitol to 
which the subcontract related were 
easily distinguishable from those that 
went into the construction of other 
buildings, that was no commingling 
of accounts making it impossible to 
determine what materials were prop- 
erly chargeable against subcontractor 
in erection of such building. Fidelity 
& Deposit Co. of Maryland v. John 
Gill & Sons Co., (Mo.) 270 S.W. 700. 


80. George H. Sampson Co. v. Com- 
monwealth, 94 N.E. 473, 208 Mass. 
372; Standard. Oil Co. v.. Day, 201 
N.W. 410, 161 Minn.-281, 41 A.L.R. 
1291; Fidelity & Deposit Co. of Mary- 
land v. John Gill & Sons Co., (Mo.) 
270 S.W. 700. 


[a] llustration.—Where a_ sub- 
contractor owed a materialman thir- 
ty-four hundred dollars on a matter 
unconnected with the public work, 
and incurred a further indebtedness 
of thirty-four hundred and sixty-six 
dollars and thirty-six cents for mate- 
rials used in the work, and the con- 
tractor paid such subcontractor in, 
full for his services forty-one thou- 


and seventy-seven cents, of which the 
latter paid fifty-two hundred and fifty 
dollars to the materialman on account 
with the understanding that the mon- 
ey was to be applied first to the ex- 
tinguishment of the old unsecured 
debt, leaving a balance due on the ma- 
terials used in the public work, the 
surety of the contractor cannot direct 
that the payment be applied first to 
the secured debt notwithstanding the 
materialman knew the money paid 
him came from the original contrac- 
tor on the work mentioned in the 
bond. Standard Oil Co. y. Day, 201 
We 410, 161 Minn. 281, 41 A.L.R. 
1291. 


81. Chicago Lumber Co. v. Doug- 
las, 131 P. 563, 89 Kan. 308, 44 L.R.A. 


N.S. 848; Standard Oil Co. v. Day, 
201 N.W. 410, 161 Minn. 281, 41 A.L.R. 
1291. 

82. Des Moines Bridge & Iron 
Works v. Plane, 143 N.W. 866, 163 
Iowa 18. 

{a] Thus as against an assignee 


for the benefit of the principal’s cred- 
itors, it has been held that the sure- 
ties are entitled to compel payment 
of materialmen who furnished mate- 
rials for a public building out of the 
proceeds of the contract, which were 
received by the assignee in preference 
to the general creditors. Des Moines 
Bridge & Iron Works v. Plane, 143 
N.W. 866, 163 Iowa 18. 


83. On state contractor’s bond gen- 
erally see supra § 309. 


84. Federal Union Surety Co. v. 
Commonwealth, 129 S.W. 335, 139 Ky. 
92. 


85. Federal Union Surety Co. v. 


Modification or alteration of con- 
tract or obligation as affecting release 
of surety generally see Principal and 
Surety §§ 197-212. 


86. Fidelity & Deposit Co. of Mary- 
land v. John Gill & Sons Co., (Mo.) 
270 S.W. 700. ; 


87. Fidelity & Deposit Co. of Mary- 
land v. John Gill & Sons Co., supra. 


88. Crane Co. v. Musgrave & Blake, 
172 P. 866, 102 Wash. 59. 


89. See statutory provisions; and 
cases infra this section and § 316. 


90. Rodgers v. Fidelity & Deposit 
Co. of Maryland, 154 P. 444, 89 Wash. 
316. 


[a] Notice held insufficient as 
stating. merely that plaintiff had a 
claim against the contractor and fail- 
ing to state that he had a. claim 
against the bond. Rodgers y. Fidel- 
ity & Deposit Co. of Maryland, 154 P. 
444, 89 Wash. 316. 


Time for presenting claim see infra 


-§ 316. 


91. Rodgers vy. Fidelity & Deposit 
Co. of Maryland, 154 P. 444, 89 Wash. 
316. : 


92. See statutory provisions; and 
cases infra this note and notes 93-1. 


[a] Filing of sworn statement.— 
One furnishing materials to another 
for use on a public work by the com- 
monwealth may secure payment un- 
der Rev. L. c 6 § 77, by filing a sworn 
statement of his claim within sixty 
days in accordance therewith. Wil- 
liam J. McCarthy Co. v. Rendle, 111 
N-E. 39, 222 Mass. 405. 


182 [59 C.J.] : 
furnished;°? and the right to have the benefit of 
the security inures to any laborer or materialman 
filing the required statement within the specified 
time after completion of the work contemplated by 
the original contract,?* even though not completed 
by the original contractor;°® the statute requires 
presentation of the claim within the period after 
completion of the work contracted for, and not 
from the performance of the labor or the furnish- 
ing of the materials.°* The final certificate of con- 
struction issued by the architect is conclusive evi- 
dence of performance and an acceptance binding on 
the state,°? and, hence, the materialman desiring to 
perfect his rights on the bond must present his 
claim within the specified time after the issuance of 
the certificate.°* The claim may, however, be filed 
at any time after the laborer or materialman com- 
pletes his contract and before the completion of 
the work by the principal contractor,®® such state- 
ment of claim becoming operative the moment the 
work of the principal contractor is in fact or in legal 
contemplation completed. 


[§ 317] (b) Who May Sue or Be Sued; Parties. 
In the absence of a provision in the statute or con- 
tract or bond extending the benefit of the bond to 
persons furnishing labor or material to the contrac- 
tor, such persons cannot maintain an action on the 
bond,? nor where the bond expressly provides that 
the- surety shall not be liable, directly or indirectly, 
to anyone but the state;* but they may do so when 


93. Bay State Dredging & Con- 1. 


tracting Co. v. W. H. Ellis & Son Co.. 


STATES 


Bay State Dredging & Contract- [is 
ing Co. v. W. H. Ellis & Son Co., 126 


itn 
t 


[§§ 316-318 


expressly included in its benefits,t notwithstand- 
ing the absence of privity of contract between the 
principal contractor and such persons.® Under con- 
trolling statutes it has been held that an action 
on a econtractor’s bond is properly brought in the 
name of the state on relation of the materialman,® 
and that a separate action may be maintained by 
the materialman against the surety.’ 


[§ 318] (c) Time To Sue. Statutes in some jJu- 
risdictions require suit to be brought within a spec- 
ified time after completion and final acceptance of 
the work.® Such provisions are construed to con- 
template actual completion of the work rather than 
its abandonment by the contractor as the point from 
which the time begins to run;® and the architect’s 
final estimate is not conclusive evidence of such com- 
pletion where it was made to enable the contractor 
to receive the balance due for completion of the 
work on his agreement to replace rejected work 
thereafter, and after securing the surety’s agree- 
ment to be bound until the work rejected was re- 
placed.1° A statute requiring payment of labor- 
ers on state contracts at least once each month and 
providing that no action shall be maintained against 
the sureties unless brought within a specified period 
after completion of the labor, the payment of which 
is secured by the bond, contemplates the comple- 
tion of plaintiff’s labor,t! and not of the labor of 
all laborers employed on the work.'? It entitles 
the laborer to bring an action once each month for 


Structural Steel Co., 239 P. 154, 
111 Okl. 208; Coyle v. U. S. Gypsum 


126 N.E. 468, 235 Mass. 263. 


94. Bay State Dredging & Con- 
tracting Co. v. W. H. Ellis & Son Co., 
supr2. 


95. Bay State Dredging & Con- 
tracting Co. v. W. H. Ellis & Son Co., 
supra. 


96. George H. Sampson Co. v. 
Commonwealth, 88 N.E. 911, 202 Mass. 
326. 


97. McGowan Bros. Hardware Co. 
v. Fidelity & Deposit Co. of Maryland, 
147 P. 44, 84 Wash. 470; Wheeler- 
Osgood Co. v. Fidelity & Deposit Co. 
of Maryland, 139. P. 538, 78 Wash. 
328, 143 P. 310, 82 Wash. 696; Union 
Iron Works v. Strauser, 148 P. 446, 
82 Wash. 51. 


98. McGowan Bros. Hardware Co. 
v. Fidelity & Deposit Co. of Maryland, 
147 BP. 44, 84 Wash. 470; Wheeler- 
Osgood Co. v. Fidelity & Deposit Co. 
of Maryland, 143 P. 310, 82 Wash. 696, 
139 P. 58, 78 Wash. 328; Union Iron 


Works v. Strauser, 143 P. 446, 82 
Wash. 51. 
[a] Rule applied.—W here the 


state board of control delegated to 
the architect the right to accept the 
YHuilding, a materialman had no great- 
er rights as to the time or manner 
of acceptance than the principal con- 
tractor, and was required to file a 
claim against the contractor’s surety 
within thirty days from the archi- 
tect’s acceptance. Wheeler, Osgood 
Co. v. Fidelity & Deposit Co. of Mary- 
land, 143 P. 310, 82 Wash. 696, 139 P. 
53, 78 Wash. 328. 


99. Bay State Dredging & Con- 
tracting Co. v. W. H. Ellis & Son Co., 
126 N.E. 468, 235 Mass. 263; Union 
Iron Works y. Strauser, 143 P. 446, 
82 Wash. 51. 


N.E. 468, 235 Mass. 2638. 
2. U.S.—In re Fowble, 213 F. 676. 


Colo.—State Board of Agriculture 
v. Dimick, 105 P. 1114, 46 Colo. 609. 


N. Y.—McCluskey v. Cromwell, 11 
N.Y..593. 


Pa.—Commonwealth v. O’Connell 
Const. Co., 39 Pa.Super. 105.- 


Utah.—Montgomery v. Rief, 50 P. 
623, 15 Utah 495. 


3. Fidelity, etc., Co. v. Crane Co., 
12 S.W.(2d) 872, 178 Ark. 676. 


4 U. S.—Southwestern Portland 
Cement Co. v. McElrath Constr. Co., 
11 F.(2d) 910. 


Kan.—Chicago Lbr. Co. v. Douglas, 
131 P. 563,89 Kan. 308, 44 L.R.A.N.S. 
843; Evans vy. Watson, 55 P. 17, 8 Kan, 
App. 144, 


Ky.—Federal Union Surety Co. vy. 
Pomme ace abens 129 S.W. 335, 1389 Ky. 


Mass.—George H. Sampson Co. vy. 
eh ae 88 N.E. 911, 202 Mass. 


Miss.—-National Sur. Co. v. Hall- 
Miller Decorating Co., 61 So. 700, 104 
Miss. 626, 46 L.R.A.N.S. 325. 


Mo.—Geller v, Trust Co., (App.) 
2384 S.W. 1019; La Crosse Lumber 
Co. v. Schwartz, 147 S.W. 501, 163 Mo. 
App. 659. 


Neb.—Rohman vy. Gaiser, 73 N.W. 
928, 58 Neb. 474; Kaufmann y. Coop- 
er, 65 N.W. 796, 46 Neb. 644; Sample 
v. Hale, 51 N.W. 837, 34 Neb. 220. 


N. J.—Levine v. Altna Casualty, 
ete., Co., 149 A. 762, 8 N.J.Mise. 156 
[aff 153. A. 3957). 


Okl.—Federal Surety Co. v. St. Lou- 


Cos 166° P7394, 64°OKI 153. 
Utah.—Smith v. Bowman, 88 P. 687, 


-32 Utah 33, 9 L.R.A.N.S. 889. 


Wash.—Holly-Mason Hdw. Co. v. 
National Sur. Co., 180 P. 901, 107 
Wash. 74. 


Persons and claims secured by state 


i 


contractor’s bond generally see supra 


§ 306. 


5. Crane Co. vy. Musgrave & Blake, 
172 P. 866, 102 Wash. 59. 


6. State of Kansas ex rel. Winkle 
Terra, Cotta Co.°v. U. S. Fidelity & 
Guaranty Co., 14 S.W.(2d) 576, 322 
Mo. 121 (action on Kansas~ public 
building contractor’s bond). f 


ine ear cee Surety Co. v. St. Louis 
ructura eel Co., 2 é 
Sit one 39 Pith a aed 


8 See statutory provisions; 
eases infra notes 9-15. 


and 


9. Coyle vy. United States G 
Co., 166 P. 394, 64 Okl. 153. ato ak 


10. State of Kansas ex rel. Win- 
kle Terra Cotta Co. ‘v. U. S. Fidelity 
& Ay Co., 14 S.W.(2d) 576, 322 

oO. r 


1l. Hubbard v. Rod 
47, 76 Hun 220, gir artiste 


12. Hubbard v. Rodger, supra, 


[a] Rule applied.— Where the 
statutory period is thirty days after 
completion of the labor, and all labor 
performed by plainti‘f's assignors 
was completed more than three 
months before the commencement of 
the action, although the entire work 
under the contract was not completed 
until less than thirty days before that 
date, plaintiff’s claim is barred. Hub- 
ae v. Rodger, 27 N.Y.S. 47, 75 Hun 


For later cases, developments and changes in the law see Annotatiors, same title and section number. 


; 7 8 ar " 


§§ 318-320] 


his compensation,1® but it does not require him to 
do so,'* and if his aetion is commenced within the 
specified period after completion of all his labor, 
it is sufficient.1® 


[§ 319] (d) Pleading and Evidence. In an ac- 
tion on a bond brought against the surety thereon 
by or for the use and benefit of a laborer or mate- 
rialman, the declaration, petition, or complaint must 
state a cause of action.’® It is ineumbent on plain- 
tiff when the statute so requires to show either that 
the material was used in the prosecution of ‘the con- 
struction work, or that it was delivered on the 
ground for use therein.1’ There is no presumption 
that loss or prejudice results to a compensated sure- 
ty on the bond of a contractor from an extension of 
time of payment by materialmen to a subcontrae- 
tor.15 The burden of proving payment of the ma- 
terialmen’s claims is on the party asserting such 
payment.?® 

[§ 320] E. Construction and Operation.2° The 
contracts of a state with individuals are to be eon- 
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strued in the same manner and have the same bind- 
ing effect on the parties thereto as the contracts of 
private parties.21_ The words used should be con- 
strued in their most natural and obvious sense,?2 
and whatever is essential to enjoyment of the thing 
granted will necessarily be implied:?* The mutual 
intent of the parties must be ascertained so far 
as possible** and effect given thereto?® rather than 
to particular ambiguous words,?® and to this end 
the conditions of the time, the purposes of the par- 
ties, and the interests involved are to be consid. 
ered;?7 the contract should be construed in the 
hight of the language used and the surrounding cir- 
cumstaneces.** The practical construction placed on 
it by officers of the state is entitled to great weight 
in the interpretation thereof,?® but acts relied on 
to show such construction must be within the scope 
of their authority.2° Due regard must be had to 
the provisions and purposes of the statute author- 
izing the contract,*+ and where the contract is am- 
biguous, the statute may be resorted to for aid in 


[a] Rate of compensation.—Where - 
a state officer wrote to the publisher 


13. Bronnie v. New England Equi-|Co., 47 So. 358, 56 Fla. 858, 19 L.R.A. 
table Ins. Co., 164 N.Y.S. 810, 178 App. [ N.S. 188, 48 So. 639, 57 Fla. 538, -22 
Div. 331. L.R.A.N.S. 680. 

14. Bronnie v. New England Equi- Ind.—City of Indianapolis v. Indi- 


table Ins. Co., supra. 


15. Bronnie vy. New England Equi- 
ttable Ins. Co., supra. 


16. Holly-Mason Hardware Co. v 
National Surety Co., 180 P. 901, 107 
Wash. 74. 


[a] Complaint held sufficient.—A 
complaint alleging a _ construction 
ccontraet between the contractor and 
the state and that the materials for 

-which plaintiff demanded payment 
were furnished and delivered to the 
contractor for carrying out the con- 
struction of the building described in 
the complaint and were so used is 
sufficient in an action against the con- 
tractor’s surety. Holly-Mason Hard- 
ware Co. vy. National Surety Co., 130 
PP. 901, 107 Wash. 74. 


[b] Complaint held insufficient.— 
A complaint on the bond of a state 
building contractor for the use of la- 
borers and materialmen remaining 
unpaid, alleging that the bond was 
conditioned that the contractor should 
pay all such claims, but failing to 
aver that the building contract which 
the bend was expressly given to se- 
cure so required, was fatally defec- 
tive. State Board of Agriculture y. 
Dimick, 105 P. 1114, 46 Colo. 609. 


17. Holtly-Mason Hardware Co. v. 
National Surety Co., 180 P. 901, 107 
Wash. 74. 

18. Fidelity & Deposit Co. of Mary- 
Jand v. John Gill & Sons Co., (Mo.) 
270 S.W. 700. 

19. Fidelity & Deposit Co. of Mary- 
Jand v. John Gill & Sons Co., supra. 


20. Contract authorizing state to 
apply amounts due ‘contractor on la- 
borers’ and materialmen’s claims see 
infra § 331. 

Contractor’s bonds see supra §§ 
303-319. 

21. U. S.—Maumee Valley Electric 
Co. v. Schlesinger, 33 F.(2d) 318 [rev 
on other grounds Kirk v. Maumee 
Valley Electric Co., 49 S.Ct. 507, 279 
U.S. 797, 73 L. Ed. 963, and reh den 50 
SCH 1791. 

Cal.—Chapman y. State, 38 P. 457, 
4104 Cal. 690, 43 AmSR 158. 


Fla.—State v. Tampa Water Works 


anapolis Water Co., 113 N.E. 369, 185 
Ind. 277; Carr vy. State, 26 N.H.’ 778. 
127 Ind. 204, 22 AmSR 624, 11 L.R.A. 
3870; State v. Wright, (App.) 175 N.E. 
666. 


Ky.—Com. v. Bacon, 111 S.W. 387, 
33 Kyl 935. 


Mass.——Burr Vv. Massachusetts 
School for Feeble-Minded, 83 N.E. 883, 
197 Mass. 357; Boston Molasses Co. v. 
Com., 79 N.E. 827, 193 Mass. 387. 


Neb.—State v. Junkin, 115 N.W. 546, 
81 Neb. 118. 


N. Y.—Peo. v. Sohmer, 101 N.BF. 
164, 207 N.Y. 450, 101 N.E. 1117, 208 
N.Y. 581; McMaster v. State, 15 N.E. 
417, 108 N.Y. 542; Danolds v. New 
York, 89 N.Y. 44, 3 AmR 277; Peo. v. 
Stephens, 71 N.Y. 527; Hydraulic 
Race Co. v. Greene, 245 N.Y.S. 444, 230 
App.Div. 374; Jackson v. State, 205 
N.Y.S. 658, 210 App.Div. 115 [aff 150 
N.E. 556, 241 N.Y. 563]; State v. Rob- 
erts, 61 N.Y.S. 148, 45 App.Div. 145 
[rev on other grounds 57 N.E. 98, 163 
N.Y. 70]; Atlanta Const. Co. v. State, 
175 N=Y.S..- £53,- 103), Misc: 233% “Peo: 


v. O’Brien, 140 N.Y.S. 259, 78 Misc. 
679. 

Ohio.—State v. Cooper, 171 N.E. 
399, 122 Ohio St. 321; Cleveland Ter- 
minal, sete oR Conve. State, 97) Nav. 
967, 85 Ohio St. 251, 39 L.R.A.N.S 
1219. 

Va.—Kelly v. Board of Public 


Works, 75 Va. 263. 

Wis.—Metzel v. State, 16 Wis. 347; 
Sholes v. State, 2 Pinn. 429, 2 Chandl. 
182. 

[a] Implied contract is within the 
rule. Kelly v. Board of Public 
Works, 75 Va. 268. 

Construction of contract generally 
see Contracts §§ 481-520. 

22. Hydraulic Race Co. v. Greene, 


245 N.Y.S. 444, 230 App.Div. 374 [rev 
233 N.Y.S. 49, 133 Misc. 410]. 


23. Hydraulic Race Co. v. Greene, 
supra. 
24. Swift v. State, 89 N.Y. 52; Hy- 


draulic Race Co. v. Greene, 245 N.Y.S. 
444, 230 App.Div. 374. 

25. King v. ‘State, 192 P. 15, 112 
Wash. 274; Metzel v. State, 16 Wis. 
347; State v. Harvey, 14 Wis. 151. 


of a paper stating that he was direct- 
ed by the legislature to procure a cer- 
tain number of copies of the govern- 
or’s message to be printed at a price 
not exceeding a certain sum per copy, 
and requesting the publisher to print 
them in the German language, and the 
latter accepted the proposition and 
the terms named in the resolution of 
the legislature, the contract is for the 
sum stated, and not for the price to 
be thereafter determined. Metzel v. 
State, 16 Wis. 347. 


[b] Construction as whole.—A 
provision, requiring written consent 
of the board of control to deviation 
from the specifications for an insane 
asylum, does not apply to the substi- 
tution of one make of bath for that 
specified, which was permitted, if 
satisfactory to the architect, by an- 
other provision of the contract. King 
v. State, 192 P. 15, 112 Wash. 274. 


26. Hydraulic Race Co v., Greene, 
245 N.Y.S. 444, 230 App.Div. 374. 


27. Hydraulic Race Co. v. Greene, 
supra. 
23. Parmenter vy. State, 31 N.E. 


1035, 135 N.Y. 154; Com. v. Sanderson, 
40 Pa. Super. 416. 


[a] Rule applied.—Under a con- 
tract to @o the printing of each of 
two legislative sessions for a sum in 
gross which further provided that the 
printing for extra sessions should be 
done for prices stated in detail in 
an alternative bid annexed to the con- 
tract, “and the same prices shall also 
be paid for any work and materials 
ordered, not for the use of the legis- 
lature,’”’ any work and materials or- 
dered, not for the use of the legis- 
lature must be paid for at the prices 
fixed in the alternative bid, whether 
the same was ordered at a regular or 
at an extra session, and such words 
cannot be restricted to printing or- 
dered at an extra session, not for the 
use of the legislature. Parmenter vy. 
State, 31 N.E. 1035, 135 N.Y. 154. 


29. Hydraulic Race Co. v. Greene, 
245 N.Y.S. 444, 280 App.Div. 374. 


30. Hydraulic Race Co. v. Greene, 
233 N.Y.S. 49, 133 Mise. 410 [rev on 
other grounds 245 N.Y.S. 444, 230 App. 
Div. 374]. 


31. State v. Netter, 3 Ohio Cir. Ct. 
369, 2 Ohio Cir. Dec. 207 [rev 10 Ohio 
Dec. (Reprint) 309, 20 CincLBul 151]. 
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its construction.22, Where two or more interpreta- 
tions equally reasonable are deducible from the lan- 
guage used in the contract or controlling statute, 
that one is to be taken which is most favorable to 
the state.?3 Provisions required by the statute to 
be in the contract are a part thereof whether ex- 
pressly incorporated therein or not. Words used 
must be construed in connection with the contract 
and the general improvement of which the contract 
forms a part.®5 


Particular provisions. The parties to a contract 
for state improvements may agree to select an um- 
pire to settle disputes as to the interpretation of 
the contract,?* and the rights of the parties there- 
under,*®’ and his decision is binding in the absence 
of fraud or bad faith;*® but a clause whereby the 
contractor agrees to be guided by the attorney- 
general’s interpretation of the controlling statute 
does not operate to render conclusive the latter’s 
opinion as to questions of fact.?® A clause pro- 
viding that the balance of the contract price should 
be paid “as soon as the board of control are satis- 
fied that the work has been completed, and are as- 
sured against the existence of any mechanics’ liens 
on the building,” is solely for the benefit of the 
state,*° and does not give materialmen any inter- 
est in, or control over, the balance due.*+ 


Authority to make changes in the plans and spec- 


32. Northern Cent. R. Co. v. State, [a] 
17 Md. 8. 


83. Panama-Pacific International 

Exposition Co. vy. Panama-Pacific are 40 

ee ar eine and 73 N.W. 572, 98 Wis. 99. 
34 Fitzgerald v. Neal, 231 P. 645, 

113 Or. 103. ‘ ae, 


85. Ferguson Contracting Co. v. 


STATES 


For example, as to what is in- 
cluded in the term 
used in the statutes. 
174 N.W. 478, 170 Wis. 174. 45. 


Campbell, etc., Co. v. Carnagie, 


41. Campbell, etc., Co. vy. Carnagie, 46. 


Ferguson Contracting Co. v. 
State, 126 N.Y.S. 808, 70 Misc. 472. 


ifications of the work may be reserved in the con- 
tract, and the contractor is bound by changes so 


made.*? 


Building contractor’s’right on premises. A con- 
tract to construct a state building grants to the 
contractor merely a license to enter on the prem- 
ises for the purpose,*? and gives him no right, as. 
against the state or its agents, to hold possession.** 


Contractor’s risk. A provision that the work dur- 
ing its progress should be at the building con- 
tractor’s risk requires him to bear the cost of res-- 
toration where \the building through no fault of 
the state was destroyed by fire before completion.*® 


Printing and binding contracts. A contractor 
agreeing to do all the printing and binding required 
by the state is entitled to do all such work as may 
be reasonably required and necessary for the period 
covered by the contract,*® and such a eontract in- 
cludes all printing and binding and ruling and work 
incident thereto which may be required by any and 
all of the state departments, and by any and all of 
its public institutions,*7 but a contract of this na- 
ture*® or one to do such printing as the state may 
require*® imposes no obligation on the state to have 
any work done; and a contract for all state print- 
ing does not include stamping on plates®® or en- 


tractor inany sum. Caldwell v. Don- 
aghey, 156 S.W. 839, 108 Ark. 60, 45 
L.R.A.N.S. 721, AnnCasi1915B 133. 


Commonwealth vy. Nelson-Ped- 
an Const. Co., 154 <A. 3838, 303 Pa. 
74. : 


“embossing” as 
State v. Hull, 


99 So. 92, 210 Ala, 624; Bismarck 
Tribune Co. v. State, 195 N.W. 823, 50 
N.D. 301. 


[a] Rule applied.—(1) The hold- 


[§ 320 


Stewart v. Wilson Printing Co., . 


State, 126 N.Y.S. 808, 70 Misc. 472. 


[a] “Necessary” as used in a con- 
tract authorizing the state to make 
necessary changes in plans and speci- 
fications, should not be construed as 
meaning indispensably requisite, and 
“the construction of the clause in 
which it occurs is not to be limited 
to the particular contract in which 
the clause is found, where the con- 
tract is for only a portion of an en- 
tire improvement and must be con- 
strued in the light of the whole work, 
and it may be construed as meaning 
reasonably necessary, and the chang- 
es provided for as being those need- 
ful, requisite, or desirable, but not 
extravagant or wasteful of public 
funds, or made without the exercise 
of sound discretion, or arbitrary or 
such as substantially changed the 
nature or the cost of the work. Fer- 
guson Contracting Co. v. State, 126 
N.Y.S. 808, 70 Mise. 472. 


36. W. B. Armstrong Co. v. State, 
181 N.Y.S. 185, 111 Misc. 297. 


37. State v. Donahey, 121 N.E. 645, 
98 Ohio St. 442. 


[a] Measurement of quantities.— 
An agreement that all measurements 
of quantities be made by engineer, and 
be conclusive, is binding on the par- 
ties, in absence of fraud, collusion, 
or mistake. State v. Donahey, 121 
N.E. 645, 98 Ohio St. 442. 


38. See cases supra notes 36, 37. 


39. State v. Hull, 174 N.W. 478, 
170 Wis. 174. 


[a] Authorized changes.—Under a 
general clause reserving to the state 
the right to change plans in a con- 
tract for the improvement of a sec- 
tion of a canal, the improvement to 
consist generally in the excavation 
and protection of the sides of the ca- 
nal between two points, and the con- 
struction of certain locks with the 
approaches and appertaining parts, 
alterations directed by the _ state, 
which changed the plan for the re- 
taining wall at the ‘head of a lock, ex- 
tended the walls at the crossing of 
another canal, substituted a concrete 
lining for the puddle lining in the 
bottom of the canal between certain 
points, substituted concrete retaining 
walls for the pine docking of the ca- 
nal at certain points, eliminated the 
puddling on the sides and on the bot- 
tom in certain places, raised the by- 
pass channel under a lock, and chang- 
ed the specifications for crushed stone 
to be used in the concrete, were 
changes authorized by the contract. 
Ferguson Contracting Co. v. State, 126 
N.Y.S. 808, 70- Mise. 472. 


43> Caldwell v. Donaghey, 156 S.W. 
839, 108 Ark. 60, 45 L.R.A.N.S. 721, 
AnnCas1915B 133. 


44. Caldwell v. Donaghey, supra. 


[a] Rule applied.— Where the 
state, by statute, abrogated a con- 
tract with a contractor for the con- 
struction of a capitol building, an- 
other statute providing for a new cap- 
itol building commission is valid, and 
the commissioners, proceeding under 
the statute, are not liable to the con- 


er of the contract for state printing 
and binding of the fifth class for the 
period beginning Jan. 1, 1923, and 
ending Dec. 31, -1924, is entitled to 
print the crop-listing blanks and affi- 
davits required by the state hail in- 
Surance department for the years 
1923 and 1924, although requisition 
was made on the former state printer 
before Jan. 1, 1923. Bismarck Trib- 
une Co. v. State, 195 N.W. 828, 50 N.D. 
301. (2) Where, in the exercise of 
diligence, the printer’s copy for leg- 
islative journals could only be made 
ready for delivery to the public print- 
er after expiration of the session of 
the legislature at a time when the 
contract of a new public printer had 
gone into effect, such new public 
printer was entitled to print the jour- 
nal of the entire session. Stewart v. 
Wilson Printing Co., 99 So. 92, 210: 
Ala. 624. 


47. Stewart v. State, 24 S.E. 11 
118 N.C. 124, 2 


48. Kuhn v. Com., 140 A. 527, 291. 
Pa. 497. 


49. Carter yv. Thorson, 59 N.W. 469,. 
Pees 474, 49 AmSR 898, 24 L.R.A. 


50. Kuhn vy. Commonwealth, 14 Ma 
527, 291 Pa. 497. ae 


[a] Thus, where plaintiff contract- 
ed to do all state’s “printing”, he can- 
not recover damages for the state’s 
failure to have hunters’ license tags 
printed, as previously done, where the. 
state had the tags stamped on plates. 


ny ese 


For later cases, developments and changes in the law see Annotations, same title and section number 
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graving®! done for state purposes. Where the stat- 
ute and the contract made in accordance therewith 
do not fix the price for the work, the rights of the 
‘parties must be determined by the reasonable value 
thereof.°? A contract for binding, specifying only 
certain sized volumes, does not preclude the state 
from contracting with another person for the bind- 
ing of volumes of a different size.°** 


Public policy. A contract for an article below 
‘cost is not contrary to public policy,®* nor is a eon- 
tract whereby a printing company, established less 
than the time required for state contractors, sells 
material and furnishes labor and rents machinery 
to enable another not so disabled to undertake a 
contract with the state.®® 


[§ 321] F. Assignments.°° Contracts with the 
state not founded upon relations of personal con- 
fidence and trust or contemplating a moral or men- 
tal worth or’ peculiar skill or ability of the contrac- 
tor, can be assigned as the contractor may see fit,>7 
and so can money due or to become due from the 
state on contracts with it;5* but statutory provi- 
signs regulating the assignment must be complied 
with in order to make it effective.°® Accordingly, 
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where so required, it is necessary to file the assign- 
ment. with the proper officials®® within the proper 
time®! and to deliver it to the assignee.°2 The 
statute making an assignment void unless timely 
filed applies only when the rights of a third person 
are involved,*? but it applies as to him notwith- 
standing he was not prejudiced by the failure so 
to file.6+ It is presumed that the assignment was 
delivered on the date it bears,®* and this presump- 
tion is not affected by the circumstance that the date 
of the acknowledgment thereof is later than the 
date of the assignment.** The assignment becomes 
effective only as the contract is fulfilled,®” and the 
assignee takes only the rights that the contractor 
had.°* Where a contract made by state officials 
contained an unauthorized provision that the con- 
tractor should, as a condition precedent to receipt 
of the final payment, show that all materialmen and 
laborers had been paid, the state is liable to an as- 
signee of the contractor notwithstanding nonful- 
fillment of the condition.*®® . 


Form of assignment. In order to constitute an 
assignment, no particular form is necessary.7° It 
is sufficient if such information is communicated to 


Kuhn y. Commonwealth, 140 A. 527, 
291 Pa. 497. 


51. Matter of American. Bank- 
Note Co., 27 Misc. 572, 58 N.Y.S. 275. 


52. Com. v. Bacon, 111 S.W. 387, 
33 KyL 935. 


53. Berry v. Mitchell, 42 Ark. 243. 


54, 3B. 'T. Johnson Pub. Co. v. Mills, 
31 So. 101, 79 Miss. 543. 


55. State v. Hall, 141 N.W. 124, 25 


_N.D. 85. 


56. Right of lienor to preference 
over assignee of moneys due or to be- 
come due on state contracts see infra 
§ 338. 

57. Leader Printing Co. v. Lowry, 
59 P. 242; 9 OK]. 89. 


[a] Printing contract does not in- 
volve such an element of confidence 
or trust as will render it nonassign- 
able except with the consent of all 
parties thereto. Leader Printing Co. 
v. Lowry, 59 P. 242, 9 Okl. 89. 


58. Fairfield v. W. J. Corbett 
Hardware Co., 215 P. 510, 25 Ariz. 
199; State v. Cheetham, 49 P. 227, 17 
Wash. 131. And see cases infra this 
‘section. 


[a] Rule applied.mWhere there 
‘was no existing set-off or defense to 
‘a claim against the state, when the 
claim was assigned to plaintiff with 
the approval of the board of regents 
of the state university, the assign- 
ment was valid under Civ. Code (1913) 


par 402. Fairfield v. W. J. Corbett 
Hardware Co., 215 P. 510, 25 Ariz. 
199. 


59. General Fireproofing Co. v. 
New York State Nat. Bank, Albany, 
121 N.E. 768, 122 N.E. 881, 225 N.Y. 
180, 702; Armstrong v. State Bank, 
165 N.Y.S. 5, 177 App.Div. 265; Glens 
Falls Portland Cement Co. v. Van 
Wirt Const. Co., 228 N.Y.S. 289, 132 
Misc. 95 [mod on other grounds 232 
N.Y.S. 410, 225 App.Div. 159]. 


60. Porter vy. Hartley, 216 P. 344, 
67 Mont. 244. 


[a] Rule applied.—In view of 
Const. art 5 § 34, providing that no 
money shall be paid out of the state 
treasury except on proper warrant, 
and Rev. Codes (1921) § 151 subd 17, 
making it the auditor’s duty to draw 


warrants for moneys directed to be 
paid out of the treasury, §§ 233 and 
244, requiring the board of examiners 
to meet every month and examine and 
adjust claims properly presented, and 
§ 239, requiring the transmission of 
an approved claim, and that the audi- 
tor shall draw his warrant for the 
amount approved in favor of claimant 
or his assignee, in the order in which 
the same was approved, notice of as- 
signment should be filed with the 
auditor, and the assignee thereby ac- 
quires rights prior or superior to 
claimants whose assignments are filed 
with the clerk of the board at a later 
date. Porter vy. Hartley, 216 P.‘ 344, 
67 Mont. 244. 


{[b] In New York (1) Lien L. § 16, 
in view of § 2, regulates assignments 
of money due from the state for a 


public improvement, and under such- 


section, and Public Buildings Law as 
amended by L. (1914) e 111, an as- 
signment by the original contractor 
of moneys due and to become due un- 
der a state contract for public im- 
provement should be filed with the 
state architect, not with the trustees 
of public buildings, Public Buildings 
L. § 19d being inapplicable, although 
such trustees must consent to the as- 
signment in view of State Finance L. 
§ 43 (General Fireproofing Co. v. New 
York State Nat. Bank, Albany, 121 
NUE. 768,122 N-B 881,225 N.Y 180; 
702); (2) and the assignment must 
also be filed in the office of the comp- 
troller (General Fireproofing Co. v. 
Keepsdry Const. Co., 160. N.Y.S. 179, 
173 App.Div. 528 [mod on _ other 
grounds 158 N.Y.S. 567, 93 Misc. 635, 
and aff 121 N.E. 768, 122 N.B. 881, 225 
N.Y. 180, 702]) (3) or the treasurer 
(Armstrong v. State Bank, 165 N.Y.S. 
5, 177 App.Div. 265), (4) the state 
comptroller and the treasurer both be- 
ing, in view of State Finance L. 8§ 3, 
4 subd 1, financial officers under Lien 
L. § 16, requiring filing of the assign- 
ment with the ‘financial officer’”’. (Arm- 
strong vy. State Bank of Mayville, su- 
pra). (5) Where the assignment was 
merely taken to the assistant secre- 
tary of the department of architecture 
for assistance in procuring the signa- 
ture of the trustees of public build- 
ings, and no attempt or offer was 
made to file the paper in the depart- 
ment of architecture before its deliv- 


ery, this did not constitute a filing of! 


the assignment. General Fireproof- 
ing Co. v. Keepsdry Const. Co., supra. 


61. Glens Falls Portland Cement 
Co. v. Van Wirt Const. Co., 228 N.Y.S. 
289, 132 Misc. 95 [mod on other 
pate 232 N.Y.S. 410, 225 App.Div. 


62. General Fireproofing Co. v. 
New York State Bank, 121 N.E. 768, 
122 N.E. 881, 225 N.Y. 180, 702. 


63. Glens Falls Portland Cement 
Co. v. Van Wirt Const. Co., 228 N.Y.S. 
289, 132 Mise. 95 [mod on other 
a ad 232 N.Y.S. 410, 225 App.Div. 


64 Glens Falls Portland Cement 
Co. v. Van Wirt Const. Co., supra 
(holding a defect résulting from fail- 
ure timely to file the assignment not 
cured by liberal construction of the 
Lien Law required by statute). 


65. Glens Falls Portland Cement 
Co. v. Van Wirt Const. Co., 232 N.Y.S. 
410, 225 App.Div. 159 [mod on other 
grounds 228 N.Y.S. 289, 132 Misc. 95]. 


[a] Date recited in instrument.-— 
The date of an assignment of money 
due on a public improvement contract 
within the statute requiring filing 
means the date recited in the instru- 
ment (Lien L. § 16). Glens Falls 
Portland Cement Co. v. Van Wirt 
Const. Co., 232 N.Y.S. 410, 225 App. 
Div. 159 [mod on other grounds 228 
N.Y.S. 289, 182 Misc. 95]. 


66. Glens Falls. Portland Cement 
Co. v. Van Wirt Const. Co., 228 N.Y.S. 
289, 132 Misc. -95 [mod on other 
grounds 232 N.Y.S. 410, 225 App.Div. 
1591: 


67. Arrow Iron Works vy. Greene, 
247 N.Y.S. 4, 139 Mise. 265. 


[a] Tllustration.—An assignment 
by a contractor erecting a state build- 
ing of moneys due néver became ef- 
fective as to retained percentages 
where the contract requirements were 
never fulfilled. Arrow Iron Works v. 
Greene, 247 N.Y.S. 4, 139 Misc. 265. 


68. Arrow Iron Works y. Greene, 
supra. 

69. State v. Cheetham, 49 P. 227, 
17 Wash. 131. 


70. Porter vy. Hartley, 216 P. 344, 
67 Mont, 244, 


ISG ce (50 Crd] 
the state as gives it to understand that the assignee 
is the owner of the chose in action.** 


Waiver. 
assignments made solely for its benefit."? 

[§ 322] G. Modificaticn and Rescission. A state 
has no more right than an individual to modify 
or rescind a contract entered into by it, unless 
such right has been reserved,'® particularly where 
the state is itself in default and the other party 
cannot be placed in statu quo,‘* and, accordingly, 
neither the governor’® nor other state officers’® may 
alter or avoid a contract binding upon the state; 
and neither the courts nor a ministerial officer can 
consider the question whether a contract on its face 
regular and valid is beneficial to the state or wheth- 
er it should have been made.‘? The state may, 
however, modify its contract with the consent of 
the other party thereto,‘* and the state may re- 
pudiate a contract not let in accordance with the 
statute,*® or which was fraudulently proeured ;*° 
and while the state is liable on its econtracts,§! it 


71. Porter v. Hartley, supra. 


[a] Assignment held sufficient.— 
An assignment “of all our right, title, 
and interest in and to all funds _be- 


145° N.Y.S. 862, 


STATES 


The state may waive requirements as to 


sion v. Riley, 218 P. 579, 192 Cal. 97; 
People ex rel. R. T. Ford Co. v. Lewis, 
159 App.Div. 
Charles Seribner’s Sons v. Marrs, 262 
SW. 722, 114°Tex> 11° 


[§§ 321-323 


may defeat the enforcement thereof by reason of 
its immunity from suit except with its own con- 
sent,®2 or by failing to make the necessary appro- 
priation.** The state.is not liable for the unau- 
thorized action of a state officer in attempting to 
cancel a contract.** 


[§ 323] H. Ratification of Unauthorized, Con- 
tract..> The legislature may ratify an unauthorized 
contract made by a state officer,*® unless in contra- 
vention of the constitution,’’ and a portion of a 
contract may be so ratified without ratifying it all.** 
The ratification can be only by the legislature,*® 
and only by a ne duly passed by both branches of 
the legislature ;°° and the act of ratification or adop- 
tion must be so explicit and definite as to show an 
intention to recognize and adopt the unauthorized 
contract.°! It is not necessary, however, that the 
ratification should be in direct terms; it may be 
effected by legislation recognizing the contract as 
valid.°? Thus, bringing suit on the contract may 


Mo.—State v. McKay, 43 Mo. 594. 


N. Y.—O’Hara v. State, 19 N.E. 659, 
112 N.Y. 146,.8 AmSR» 726,.2 saARSA: 
603; People v. Denison, 80 N.Y. 656; 
People v. Sehuyler, 79 N.Y. 189; Hy- 


612; 
Skobis v. Ferge, 


longing to or to become due” toa firm 
from the state, and requesting the 
auditor to issue warrants or other evi- 
dence 6f any obligation due on account 
of construction of a government build- 
ing, is sufficient as notice of transfer 
of moneys earned on assignor’s con- 
tract. Porter v. Hartley, 216 P. 344, 
67 Mont. 244. 


72. Wenderson v. State, 187 N.Y.S. 
403, 115 Mise. 25 (dictum). - 


[a] Rule applied.—Although a con- 
tract with the state for the construc- 
tion of buildings prohibits a transfer 
or assignment by the contractor with- 
out the written consent of the state, 
such provision, being solely for the 
benefit of the state, may be waived by 
it, and an assignment by the contrac- 
tor of his claims be recognized, and 
such recognition affords no basis for 
action against the state, notwith- 
standing a subsequent repudiation of 
the assignment by the contractor. 
Henderson v. State, 187 N.Y.S. 403, 
115 Mise. 25 (dictum). 


73. People v. State Secretary, 58 
Ill. 90; In re Opinion of the Justices, 
159 N.E. 55, 261 Mass. 523, 552; Dan- 
olds v. State, 89 N.Y. 36, 42 AmR 277; 
Baker v. State, 78 N.Y.S. 922, 77 App. 
Div. 528. 


“When the Legislature makes con- 
tracts . they are binding upon 
the Commonwealth and cannot hy act 
of the Legislature alone be revoked 
or amended.” In re Opinion of the 
Justices, supra. 


[a] Bule applied.—Acceptance of 
the contractor’s proposal as follows: 
“This award is for 2000 reams and 
any further quantity which may be 
needed or required by the State of 
Illinois in the public printing includ- 
ing all matters consequent upon the 
action of the 26th General Assembly,” 
does not give the legislature the dis- 
eretionary power to rescind the con- 
tract at its option or alter the terms 
of the contract. People v. State Secre- 
tary, 58 Ill. 90. 


74 State v. McCauley, 15 Cal. 429. 


75. State v. Cooper, 171 N.E. 399, 
122 OhioSt. 321. 


76. California Highway Commis- 


For later cases, developments and changes in the law see Annotations; same title and section number. 


78 N.W. 426, 102 Wis. 122. 


[a] Ministerial officers have no 
power to declare void and refuse to 
enforce and to comply with a contract 
that has been duly and officially ap- 
proved by those authorized and 
charged by the law to pass upon and 
effect its execution. Charles Scrib- 
ner’s Sons v. Marrs, 262 S.W. 722, 114 
Tex: 11. 


[b] Individual member of board.— 
Where the making of a contraet for 
public work is intrusted to a board, 
an individual member of the board 
has’ no power, without authority of 
the board, to modify a contract made 
by the board. Skobis v. Ferge, 78 
N.W. 426, 102 Wis. 122. 


[ec] State architect (1) has no au- 
thority to make any substantial or 
material alteration in a state building 
contract, and he cannot consent to 
substitution by the contractor of a 
concrete foundation for one of stone 
and brick (People ex rel. R. T. Ford 
Co. v. Lewis, 145 N.Y.S. 862, 159 App. 
Div. 612), (2) notwithstanding the 
contract made the approval of the 
state architect a condition precedent 


to payment (People ex rel. R. T. Ford 
Co. v. Lewis, supra). 
77. Charles Scribner’s Sons _ v. 


Marrs, 262 S.W, 722; 114°Tex. 11. 


78. Houston, ete, R. Co. v. State, 
(Tex. Civ. App. 1897) 41 S.W. 157 [rev 
on other grounds 177 U.S. 66, 20 S.Ct. 
545, 44 L. Hd. 673]; Ritchie v. State, 
81 P..79, 39 Wash. 95. 


79. Woodruff v. Berry, 40 Ark. 251. 


80. State v. McKay, 43 Mo. 594; 
People v. Stephens, 71 N.Y. 527. 


81. See infra § 324, 


82. Immunity from suit generally 
see infra § 459. 


83. .Carr v. State, 26 N.E. 778, 12 
Ind, 204, 22 AmSR 624, 11 L.R.A. 370. 


84. State v. Mayes, 23 Miss. 516. 
85. Estoppel see supra § 286. 


86. Mich.—Michigan State Bank v. 
Hastings, 1 Doug]. 225, 41 AmD 549. 


Minn.—State vy. Torinus, 49 N.W. 
259, 26 Minn. 1, 37. AmR 395, 


x 


draulic Race Co. v. Greene, 245 N.Y.S. 
444, 451, 230 App.Div. 374 [eit Cyc]; 


Carroll v. State of New York, 124 
N.Y.S. 888, 68. Misc. 41. 

Pe cae ee Ga v. Buttles, 3 OhioSt 
309. ‘ 

S. C.—Hall v. Richards, 156 S.E. 
LAE159 SIC. 134. 

Tex.—wNichols v. State, 32 S.W. 452, 


11° Tex-.Civ. App. 327. 


- Wis.—Shipman vy. State, 
rie, 

87. Nichols v.-State, 32 S.W, 
11 Tex.Civ.App. 327. 


[a] In Colorado, in a case where 
the secretary of state attempted to 
make contracts for supplies without 
advertising for bids as required by the 
constitution and statute, it was said 
that the contract was ultra vires and 
not susceptible of ratification because 
executed in express violation of law. 
Mulnix v. Mutual Ben. L. Ins. Co., 46 
Bwt235 23 Coles 71, Sauk Agncene 


88. State v. Buchanan, (Tenn. Ch. 
A.) 52 S/W. 480. 


89. Ind—Hord v. State, 
916, 167 Ind. 622. 


La.—State v. Clinton, 28 La.Ann. 52. 


aostinn.—State v. Torinus, 24 Minn. 
ode. 

Mo.—State v. State Bank, 45 Mo. 
528. 
N. Y.—Illinois v. Delafield, 8 Paige 
529. [aff 2 Hill 159, 26 Wend. 192]. 


huge: State v. Buttles, 3 OhioSt 
oUd~. 


Tenn.—State v. Ward, 9 Heisk. 100. 


90. Mullan v. State, 46 P. 670, 114 
Cal. 578, 34 L.R.A. 462; Jewell Nursery 
Co. v. State, 67 N.W. 629, 8 S.D..531. 


91. People v. Brooklyn Cooperage 
Co., 131, N.Y.S: 952, 147_App. Div. 267 
[aff 1382 N.Y.S. 996, 74 Mise. 277, and 
aff 98 N.B. 1110, 205 N.Y. 5317; “State 
v. Ward, 9 Heisk. (Tenn.) 100. 


92., People v. Brooks, 16 Cal. 11; 
Hydraulic Race Co. v. Greene, 245 
ni tee 444, 451, 230 App.Div. 874 [quot 

ye]. 


42 Wis. 


452, 


79 NE 


— 


§§ 323-324] 


7 


amount to a ratification,® but bringing a suit au- 
thorized merely to ascertain whether the state is 
lhable on the contract does not.9* An appropriation 
of money for the payment of a claim arising under 
the contract may be so made as to constitute a rat- 
ificaticn,?® but an appropriation for such purpose 
does not necessarily do so.®* The state may also 
ratify a contract’? or a part of it®’ by taking ad- 
vantage of it; but the mere fact that the state has 
received the benefit of an unauthorized contract 
does not necessarily constitute a ratification;®® nor 
is the mere silence of the legislature for a short time 
respecting an unauthorized contract a ratification 
thereof;' nor the enactment of a statute authoriz- 
ing certain contracts a ratification of similar con- 
tracts previously made without authority.2 An offi- 
cer or agent cannot ratify his own unauthorized 
eontract.® 


[§ 324] I. Performance and Breach—1. In Gen- 
eral. The state is bound to observe the same rule 
of conduct in performance of its contractual rela- 
tions with its citizens as it requires them to ob- 
serve,* and like an individual, it is liable for its 
breach of contracts, although, in the absence of a 
statute authorizing suits against the state, the con- 
tractor cannot enforce performance or recover dam- 
ages, and his only remedy is an appeal to the leg- 


STATES 


[59 C.J.] 187 


islature for relief.5 The passing of a law impair- 
ing the obligation of a contract made by the state 
may be taken by the other party to the contract as 
a breach, relieving him from performance;® but the 
mere refusal of a state to perform its contract does 
not impair its obligation, although it gives rise to 
a claim for damages.’ The rights of the contractor 
are fixed by the contract and by the law in force 
at the time of its execution. All contracts made 
with the state are subject to the provisions of exist- 
ing law, and the state is not liable for loss to eon- 
tractors growing out of an alleged improper ad- 
ministration of that law by the executive officers ;? 
nor 1s the state lable for loss to the contractor due 
to the misconduct of the officers of the state.1° 
Where the contractor is authorized to substitute 
materials for those specified, with the approval of 
the architect, the latter’s decision must be made in 
good faith,1t and where he refuses to approve such 
substitution without good cause, the state is liable 
to the contractor for the difference of cost of the 
materials.1? 

Official liability of state officers, agents, and 
boards. A state officer or board is not officially ha- 
ble for a breach of contract for which the state 
could not be judicially held;** the contraetor’s rem- 
edy in such case being an appeal to the legislature 


‘Ind. 68, 


93. State v. Buttles, 3 OhioSt. 309. 


94. Nichols v. State, 32 S.W. 452, 
11 Tex.Civ.App. 327. 


95. Geo. H. Fuller Desk Co. v. 
State, 55 P. 857, 6 Idaho 315; Good- 
rich v. Moore, 2 Minn. 61, 72 AmD 
74; Jewell Nursery Co. v. State, 56 
N.W. 113, 4 S.D. 213. 


[a] Appropriation or payment of 
part of claim, together with ac- 
ceptance and use of the goods, may 
constitute ratification. Geo. H. Fuller 
Desk Co. v. State, 55 P. 857, 6 Idaho 
DLO. 


96. Julian v. State, 23 N.B. 690, 122 


39 N.E. 923, 140, Ind. 581; 
Young v. State, 54. P. 36, 19 Wash. 
634. 


[a] hus the mere appropriation 
by the legislature of money for the 
payment of a claim arising under an 
unauthorized contract is not a ratifi- 
cation of such contract, but is merely 
an adjustment and settlement of the 
claim by the legislature, and gives 
no rights to claimant except to accept 
the amount allowed. Julian v. State, 
23 N.E. 690, 122 Ind. 68, 39 N.E. 923, 
140 Ind. 581; Young v. State, 54 P. 36, 
19 Wash. 634. 


97. People v. State Secretary, 58 
THEO. 
98. People v. State Secretary, 
supra. 


[a] Tlustration—Where a _ con- 
tract for two thousand reams of paper 
was entered into without authority by 
a state-official and the state received 
and appropriated one thousand reams, 
and did not offer to return them, it 
must be regarded as having ratified 
the contract to that extent, but no 
further: People vy. State Secretary, 58 


-Til. 90. 


99. Mullan v. State, 46 P. 670, 114 
Cal. 578, 34 L.R.A. 262; Mulnix v. 
Mutual Ben. L. Ins. Co., 46 P. 123, 23 
Golo. 71, 33 L.R.A. 827; Nichols’ v. 
State, 32 S.W. 452, 11 Tex.Civ.App. 
327. 


1. Delafield v. Illinois, 
(N.Y.) 159, 26 Wend. 192. 


2 Hill 


2. State v. Hays, 52 Mo. 578. 


3. State v. Hays, supra; Delafield 
v. Illinois, 2 Hill (N.Y.) 159, 26 Wend. 
192; Jewell Nursery Co. v. State, 56 
N.W. 113, 4 S.D. 213; State v. Chilton, 
39 S.H. 512, 49 W.Va. 453. 


4 State v. Clausen, 162 P. 1, 94 
Wash. 166. 


5. Ala.—State v. Cobb, 64 Ala. 127. 


Cal.—Frank vy. State, 99 P. 189,154 
Cal. 730; Union Trust Co. v. State, 
99° BP. A837 bo4sCals 716,224 1. RAINS: 
1111; People v. Brooks, 16 Cal. 11. 


Ky.—Baldwin v. Com., 11 Bush 417. 
Miss.—Swann v. Buck, 40 Miss. 268. 


Mont.—State v. Kenney, 24 P. 96, 
9 Mont. 389. 


N. J.—American Dock, ete., Co. v. 
Public Schools, 32 N.J.Hq. 428 [aff 
35> NeeHigs 18t). 


N. Y.—MeMaster v. State, 15 N.E. 
417, 108 N.Y. 542; Danolds v. State, 
89) WING Yeuis6,. 42) Amr 87 derd =v. 
Thomas, 64 N.Y. 107; Langan Const. 
Corporation v. State, 180 N.Y.S. 249, 
110 Mise. 177. 


N. C.—Stewart v. State, 24 S.E. 114, 
118 N.C. 624. 


Liability and consent of state to be 
sued see infra §§ 459-468. 


Suit against state officer to compei 
performance of state contracts see 
infra § 464. 


6. .State  v. 
Works, 7 OhioDec. 
CineLBul 265. 


7. Lord vy. Thomas, 64 N.Y. 107. 


8. People v. Tyndale, 47 Ill. 538; 
George G. Fetter Printing Co. v. 
Courier-Journal Job Printing Co., 47 
S.W. 241, 104 Ky. 381, 20 KyL 614; 
Com. v. Jones, 2 Dauph. Co. Rep. (Pa.) 
73; Carter v. State, 69 N.W. 593, 9 S.D. 
420. 


[a] In Alabama, under Code (1876) 
§ 115, and Acts (1884-1885) p 168, the 
contract for public printing does not 
include printing required for the use 
of the agricultural department. 
Brown v. Seay, 5 So. 216, 86 Ala. 122. 


Lessees of Public 
(Reprint) 446, 3 


[b] In Misscuri (1) the appendix 
to the journal of either house of the 
general assembly constitutes a part 
of the journal, and the printer is en- 
titled to charge for printing it at the 
prices regulated by law. State v. 
Rodman, 42 Mo.176. (2) Under stat- 
utes creating the insurance depart- 
ment and providing the method of 
paying the departmental expenses, it 
was held that vouchers for printing 
for that department are required to 
be approved by the superintendent 
thereof and not by the commissioners 
of public printing. State v. Wilder, 97 
S.W. 940, 199 Mo. 470. 


_{c]  Speeial work.—Where the pub- 
lic printer undertakes a job specially 
provided for, his compensation is gov- 
erned by the price specified in the 
legislation ereating the work, and not 
by the amount fixed in his general 
contract. People v. Tyndale, 47 Ill. 


took State v. Ward, 9 Heisk. (Tenn.) 
10. Billings v. State, 67 P. 588, 27 
Wash. 288. 


lis” King ‘v. State, 192: Pods, a2 
Wash. 274. ; 

12. King v. State, supra. 

fa] Rule applied where the archi- 


tect was satisfied with the cheaper 
material which the contractor desired 
to install, but refused his approval 
because the board of control and the 
superintendent would not consent to 
it. King v. State, 192 P. 15, 112 Wash. 
274. 


13. Quellmalz Lumber, etc., Co. v. 
Hollowell, 200 N.W. 177, 198 Iowa 722; 
J. D. Hollingshead Co. v. State Board 
of Control, 195 N.W. 577, 196 Iowa 
841. But see Welsbach Co. v. State, 
275 P. 436, 206 Cal. 556 [Superseding 
op (App.) 270 P. 690] (saying, in a 
ease holding the state liable, that 
neither the secretary of state nor the 
state treasurer were liable in his of- 
ficial capacity for money collected and 
received under an unconstitutional 
law). 


[a] Warden of  penitentiary.— 
Quellmalz Lumber, etc., Co. v. Hollo- 


188 [59 C.J.] 


for relief.1+ 

Liability of contractor. Responsibility for fail- 
ure to comply with specifications in his contract 
ordinarily rests upon the general contractor,*’ al- 
though the work is done by others,*® and he is la- 
ble therefor.17 So a contractor agreeing to perform 
his contract to the “satisfaction and acceptance” of 
a specified agency of the state is bound to do so.*§ 


[§ 325] 2. Place of Performance. 
quiring the letting of the contract to a resident does 
not require that the work be done within the state.*® 
Statutes requiring that the work be done within 
the state, however, are a constitutional exercise of 
the power to prescribe the duties of state officers.?° 


[§ 326] 3. Acceptance. Acceptance by the state 
of the contractor’s work precludes a claim against 
him for failure to perform,” but an agreement as 
to a change in materials does not constitute an ac- 
ceptance thereof.??_ In the absence of a limitation 
forbidding it, an official body empowered by stat- 
ute to make contracts for the state may delegate to 
another the right to determine when the work con- 
forms to the specifications,?* and the latter’s ac- 
ceptance of work performed under the contract 


STATES 


A statute re- | 


v r vr Le le 


binds the state.?4 


[§ 327] 4. Extra Work or Compensation. Extra 


compensation cannot ‘be allowed for work included 
in the contract under»the constitutions of some 
states,2> and consequently a contractor with the 
state cannot recover for extras unless he shows. 
that such work is not included in the contract.*® 
Extra compensation is such, not merely for being 
greater or less than the contract, but properly be- 
cause it is outside of the contract,’ and statutes 
attempting to authorize it for work included in the 
contract are void under the constitutional provi- 
sions.28 Such’ provisions prohibiting the legisla- 
ture from granting extra compensation bind all of 
its subordinate agencies as well,?® but, in the absence 
of the prohibition, extra compensation may be al- 
lowed by the legislature to the contractor in a prop- 
er case.°° Allowance of a claim for damages caused 
by the state’s interference with the contractor’s per- 
formance does not constitute an increase in the 
price to be paid under the contract;*! and where 
payment was to be in any unoccupied swamp land 
the contractor might select in a certain county, a 
joint resolution permitting such selection in other 
counties is not an enlargement of compensation,?? 


[§§ 304-397 


well, 200 N.W. 177, 198 Iowa 722. 


[b] Demurrer properly sustained. 
—Where a private person sued the 
board of control for a breach of con- 
tract, since the board made the con- 
tract as an agency for the state, and 
the suit was therefore in effect one 
against the state, which could not be 
sued without its permission. J. D. 
Hollingshead Co. v. State Board of 
Control, 195 N.W. 577, 196 Iowa 841. 


14. J. D. Hollingshead Co. v. State 
Board of Control, supra. 


15. Heman Const. Co. v. Mason, 212 
P. 1089, 112 Kan. 648. 


16. Heman Const. Co. v. Mason, 
supra. , 
[a] Tllustration.—Specifications 


prepared by the state architect for the 
construction of a public building, and 
. forming part of the construction con- 
tract, required that certain cement 
floors be finished according to the mas- 
ter builder’s process, with material 
and.by workmen furnished by a desig- 
nated company, not the contractor, 
The specifications further required, in 
effect, that the finish be one half of an 
inch in thickness, to bring the floors 
up from the concrete slab to the speci- 
fied floor level. The designated com- 
pany furnished material and workmen 
to finish the floors, but the workmen 
applied merely a ‘skim,’ in Some 
places thicker than others, but gen- 
erally of eggshell thickness only. As 
a result, the floors were uneven and 
full of waves, cracked and broke 
through when tapped or stepped on, 
and had holes in them. It was held 
that the contractor was responsible 
for the defects in floors. Heman 
Const. Co. v. Mason, 212 P. 1089, 112 
Kan. 648. 


17. Heman Const. Co. v. Mason, 
supra. 
18. Commonwealth v. Nelson-Ped- 


ley Const. Co., 154 A. 388, 303 Pa. 174. 


19. State v. Hutchings, 32 S.w. 
315, 11 Tex.Civ.App. 316. 


[a] Rule applied as to printing 
done outside of state. State v. Hutch- 
ings, 32 S.W. 315, 11 Tex.Civ.App. 316. 


For later cases, developments and changes in the law see Annotations, same title and section number, ° 


20. Ex parte Gemmill, 119 P. 298, 
20 Idaho 732, 41 L.R.A.N.S. 711, Ann 
Cas1913A 76. 


[a] Statute held constitutional.— 
Rev. Codes §§ 1475, 1476, requiring 
that state printing, binding, and sta- 
tionery work shall be done within the 
state. Ex parte Gemmill, 119 P. 298, 
20 Idaho 732, 41 L.R.A.N.S. 711, Ann 
Cas1913A 76. 


Duties of state officers generally 
see supra §§ 123-128. 


21. Peo. v. Lewis, 145 N.Y.S. 862, 
159 App.Div..612.. . 


22. People v. Lewis, supra. 


[a] Rule applied.—Where a con- 
tractor for a state school substituted, 
with the consent of the state archi- 
tect, a concrete foundation for one of 
stone and brick, agreement thereto 
by the board of managers, provided 
the contractor make a deduction which 
was not made, is not an acceptance, 
precluding the board from contending 
that the contractor had failed to per- 
form. People v. Lewis, 145 N.Y.S. 
862, 159 App.Div. 612. 


23. McGowan Bros. Hardware Co. 
v. Fidelity & Deposit Co. of Mary- 
land, 147 P. 44, 84 Wash. 470; Union 
Iron Works vy. Strauser, 143 P. 446, 82 
Wash. 51. : 


[a] Delegation to architect.—Mc- 
Gowan Bros. Hardware Co. v. Fidelity 
& Deposit Co. of Maryland, 147 P. 44, 
84 Wash. 470; Union Iron Works v. 
Strauser, 143 P. 446, 82 Wash. ‘51. 


24. McGowan Bros. Hardware Co. 
v. Fidelity & Deposit Co. of Maryland, 
147 P. 44, 84 Wash. 470; Union Iron 


Works vy. Strauser, 148 P. 446, 82 
Wash, 51. 
25. See constitutional provisions; 


and cases infra this section. 


26. Swift v. State, 89 N.Y. 52 [rev 
26 Hun 508]; Sundstrom v. State, 144 
N.Y.S. 390, 159 App.Div. 241 [rev on 
other grounds 106 N.E. 924, 213 N.Y. 
68]; Murray v. State, 226 N.Y.S. 625, 
131 Mise. 262. 


[a] Rule applied.—(1) Under a 
contract for the construction of a 
sewer in aid of a barge canal, when, 


prior to the bids being received, the 
state changed the route of the sewer, 
which change was or could have been 
well-known to the bidders, the con- 
tractor has been denied an extra al- 
lowance because he encountered much 
more rock in making excavations than 
was shown.on the state’s plans (Mur- 
ray v. State, 226 N.Y.S. 625, 131 Misc. 
262), (2) and for extra expense of re- 
moving rock near water mains without 
blasting on the state engineer’s orders 
(Murray v. State, supra), (3) and for 
extra expense occasioned by the flood- 
ing of the site of the sewer (Murray 
v. State, supra). (4) Where a state 
contract in accordance with a provi- 
sion of the Labor Law, subsequently 
held unconstitutional, prohibited 
laborers from being worked more than 
eight hours a day, a contractor who 
abided by the provisions of this con- 
tract cannot recover additional com- 
pensation because he could have done 
the work cheaper had he worked his 
men longer hours, Sundstrom v. 
State, 144 N.Y.S. 390, 159 App.Div. 241 
[rev on other grounds 106 N.E. 924, 
213 N.Y. 68]. 


27. Carpenter v. State, 39 Wis. 271. 
28. Mich.—Anderson y. Hill, 20 N. 
W. 549, 54 Mich. 477. 


Miss.—Clark v. Miller, 105 So. 502,. 
142 Miss, 123. 


Mont.—State v. State Highway 
Commission of State of Montana, 267 
P. 499, 82 Mont. 382. 


N. Y.—Gordon v. State, 184 N.R. 
698, 2338 N.Y. it J. B Lyom Cons 
State, 193 N.Y.S. 230, 118 Mise. 301; 


Dale Engineering Co. vy. State, 186: 

N.Y.S. 490, 114 Mise. 233. 
Tex.—State v. Haldeman, (Civ. 

App.) 163 S.W. 1020. 

bi tid. ee v. State, 39 Wis, 
29. Clark v. Miller, 105 So. 502, 1 

Miss. 123. a 


30. Winters vy. State, 47 P. 855, 5 
Idaho 198. 


31. Peo. v. Densmore, 1 Thoinps. 
& Co (Ne YY.) .280: 
32. Olds vy. State 


Land Office 


~~ 
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notwithstanding that between the time the original 
right accrued and the date of the joint resolution 
there was a legislative gradation of price of remain- 
A statute providing for pay- 
ment of the balance due under a contract is not 
invalid as allowing extra compensation.®‘ | 


[§ 328] 5. Actions*?®*—a, In General. When au- 
thorized by statute,** an action for damages may be 
brought against the state for recovery of the con- 
tract price,** for breach of contract,®* or for dam- 
ages occasioned by the state’s interference with the 
contractor’s work,®® and, in a proper ease,*? a suit 
for specific performance may be maintained;4*! but 
there can be no recovery against the state on a con- 
tract not performed according to its terms,*? at 
least there can be no recovery until the work has 
been completed and it has been determined whether 
the state has thereby caused any additional ex- 


ing swamp lands.*3 


Com’rs, 86 N.W. 956, 96 N.W. 508, 
134 Mich. 442. 


33. Olds v. 
Com’rs, supra. 


34. State v. State Highway Com- 
mission of State of Montana, 267 P. 
499, 82 Mont. 382. 

35. Enforcement of laborers’ and 
materialmen’s liens see infra § 334. 


36. See infra §§ 459-462. 


State Land Office 


87. State v. Hull, 174 N.W. 478, 
170 Wis. 174. : 
[a] Thus a contractor with the 


state to do official printing can re- 
cover for embossing titles and de- 
signs on the covers of books under 
the contract on account of orders giv- 
en him by the printing board requir- 
ing to be done the work which he did 
do, although the word “embossing” 
was not used, and although the stat- 
ute, 
shall be paid for printing not au- 
thorized by written order of the print- 
ing board or chief clerk of the legis- 
lature. State v. Hull, 174 N.W. 478, 
170 Wis. 174. 


Recovery of extra compensation see 
infra § 327. 


38. Com. v. Collins, 12 Bush (Ky.) 
386; McMaster v. State, 15 N.E. 417, 
108 N.Y. 542; Danolds v. State, 42 
AmR 277, 89 N.Y. 36 


39. Feeney & Sheehan Bldg. Co. v. 
State, 198 N.Y.S. 88, 120 Misc. 240. 


[a] Quartering of troops.—Where 
one contracted to construct a building 
on the state fair grounds, and by in- 
vitation of the state fair commission 
federal troops were quartered on the 
grounds, compelling him to store his 
material a considerable distance from 
the building site and haul it there 
only as needed, and interfering with 
his use of a dock and a railway siding 
on the grounds, he may recover the 
damage caused by this interference. 
Feeney & Sheehan Bldg. Co. v. State, 
198 N.Y.S. 83, 120 Misc. 240. 


40. See cases infra this note; 
note 41. 


[a] Unauthorized contract will not 
be specifically enforced. Bunch vy. 
Tipton, 88 S.W. 888, 76 Ark. 167. 


[b] Construction contract.—A con- 
tract for the construction by a con- 
tractor for the state of a capitol 
building will not be specifically en- 
forced in equity. Caldwell v. Donag- 
hey, 156 S.W. 839, 108 Ark. 60, 45 
L.R.A.N.S, 721, AnnCas1915B 133. 


Specific performance of construc- 
tion contracts generally see Specific 
Performance § 279. 


and 


provides that no state printer’ 


STATES 


pense. *? 


Rae Com. v. Collins, 12 Bush (Ky.) 


42. State v. Beard, 1 Ind. 460. 
Smith 276. 


43. Ferguson Contracting Co. v. 
State, 126 N.Y.S. 808, 70 Misc. 472. 


[a] Rule applied where, in a con- 
tract~by the state for the improve- 
ment of a section of a canal, the state 
reserved the right to make such addi- 
tions to, or changes in, the plans and 
specifications as might be necessary, 
and the contractor declined to accept 
certain changes in the plans and 
specifications made by the state on 
the ground that they were a funda- 
mental change in the contract, and 
the canal board canceled the contract 
and readvertised the remainder of 
the work under the contract and let 
it to another contractor. Ferguson 
Contracting Co. v. State, 126 N.Y.S. 
808, 70 Misc. 472. 


44. Welsbach Co. v. State, 275 P. 
soni 206 Cal. 556 [superseding 270 P. 
690]. 


{a] For example on a claim for 
the return of license money collected 
under an unconstitutional statute. 
Welsbach Co. vy. State, 275 P. 436, 206 
Cal. 556 [superseding 270 P. 690]. 


45. See infra §§ 332-334. 


46. Smith v. State, 118 N.Y.S. 780, 
65 Misc. 376. 


[a] Statutes construed and ap- 
plied.—Code Civ. Proc. § 3204, as 
amended by L. (1906) p 549 c 255 § 
2, and §§ 3400, 34038, 3418, all of which 
sections are substantially incorporat- 
ed in the Consolidation Lien Law 
(Consol. PEN ch3:358) ERA ELS 09) ¢-/3:8)). 
Smith v. State, 118 .N.Y.S. 780, 65 
Misc. 376. 


47. Cross references: 
Admissibility of evidence: 
Generally see Evidence §§ 89-1729. 


In actions for breach of contract 
see Contracts §§ 960-975. 


Presumptions and burden of proof: 
Generally see Evidence §§ 13-88. 
In actions for breach of contract 

see Contracts §§ 926-959. 

Questions of law and fact: 

Generally see Trial [88 Cyc 1511 et 
seq]. 

In actions for breach of contract 
see Contracts §§ 987-1018. 

Weight and sufficiency of evidence: 

Generally see Evidence §§ 1730-- 
1806. 

In actions for breach of contract 
see Contracts §§ 976--986. 


‘Similar previous contract). 
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Under a state authorizing persons with 
claims on contract against the state to sue thereon, 
action may be brought on an implied contract;+# 
but in an action to foreclose a mechanic’s lien against 
funds applicable to payment for public improve- 
ments*® under the controlling statutes the court. 
has been held to be without jurisdiction to render 
judgment against the state for the amount due the 
contractor in excess of such lien.*® 


Trial and evidence. In actions against the state 
on contracts, general rules*’ as to questions of law 
and fact,*® presumptions and burden of proof,*® 
the admissibility of evidence,°® and its weight and 
sufficiency®? are applicable. 


[§ 329] b. Damages—(1) In General. 
breaking its contract is liable for prospective prof- 
its,°>? but, in an action against the state for the 


A state 


48. See cases infra this note. 


[a] Construction of contract.—(1) 
Determination of the question of 
what items of the contract are in- 
cluded in its terms is for the court 
when there is no ambiguity (Com- 
monwealth v. Sanderson, 40 Pa.Super. 
416), (2) but the meaning of am- 
biguous terms is for the jury to as- 
certain (Commonwealth v. Sanderson, 
supra). 


[b] What change: are necessary 
in contract by the state for the im- 
provement of a section of a canal, 
within the meaninzy of a clause in the 
contract allowing the state to make 
“necessary” changes therein, is a 
guestion for the courts. Ferguson 
Contracting Co. v. State, 126 N.Y.S. 
808, 70 Mise. 472. 


49. See cases infra this note. 


[a] Authority of officer.—The bur- 
den is upon the one seeking to en- 
force a contract purporting to be with 
the state to show that such contract 
was within the authority of the offi- 
cer making it. Dement v. Rokker, 19 
N.E. 33, 126 Ill. 174; Hord v. State, 
79 N.E. 916, 167 Ind. 622; Van Dusen 
v. State, 77 N.W. 201, 11 S.D. 318. 


50. See case infra this note. 


[a] Evidence held admissible: (1) 
To aid in construction of contract. 
Commonwealth vy. Sanderson, 40 Pa. 
Super. 416 (practical construction of 
(2) To 
show the falsity of the contractor’s 
claim that he honestly made the 
charges which he _ did. Common- 
wealth v. Sanderson, supra. 


51. ‘See Gases infra this note. 


[a] Evidence held sufficient: (1) 
To show the contractor’s assignment 
of moneys due from the state was 
executed and delivered more than ten 
days before filing, and therefore void 
as to third persons, Glens Falls 
Portland Cement Co. v. Van Wirt 
Const. Co., 228 N.Y.S. 289, 132 Misc. 
95 [mod.on other grounds 2382 N.Y.S. 
410, 225 App.Div. 159]. (2) To show,. 
in an action against a contractor, 
failure to comply with specifications 
of the contract in numerous particu- 
lars, and that this was not author- 
ized, or due to lack of materials. 
State v. Bell, 96 So. 669, 153 La. 823. 


52. Chalstran v. Board of Educa- 
tion, etce., of Knox County, 91.N.E. 
712, 244 Ill. 470; McMaster v. State, 
15 N.E. 417, 108 N.Y. 542; Danolds v. 
State, 42 AmR 277, 89 N.Y. 36; Baker: 
v. State, 78 N.Y.S. 922, 77 App-Div.. 
528; Clements v. State, 77 N.C. 142. 
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contract price, charges for repairs made by plain- 
tiff while attempting to meet the contract specifica- 
tions are not allowed.®? A contractor completing his 
work within the time fixed is not entitled to dam- 
ages for delays in preparing the site,’* although he 
may recover the cost of insurance and interest re- 
sulting from the state’s delay in accepting the 
work.®> Provisions in the contract that no charges 
should be made by the contractor for any delay or 
hindrance for any cause prevent recovery, in the 
absence of active interference by the state, for the 
state’s unreasonable delay in having the work ready 
for performance,** and, even in the absence of such 
provision, the state is not liable for a reasonable 
delay.** 


Waiver. The contractor waives any claim for 
damages for delay by accepting the situation at the 
end of the delay and executing®* and performing 
the contract and accepting the fruits.*? 


[§ 330] (2) Liquidated Damages. Where the 
contract provided for liquidated damages for delay 
unless the contractor obtained an extension of time, 
approved by the architect, such extension must be 
obtained as a condition precedent to his escape of 
liability therefor,®® and the refusal of the archi- 
tect to approve is conclusive thereon.®? 


[§ 331] J. Rights of Laborers and Materialmen®? 
—i. In General. Persons furnishing labor or mate- 
rials to the subcontractor under a contract for a 
public improvement have a right to inspect the sub- 
contraet®? and are chargeable with notice of its 
contents,°* and with knowledge of their rights there- 


53. Stuart v. Smith-Courtney Co., j 
96 S.E. 241, 128 Va. 231. 


54. KF. N. Lewis Co, v. State, 
N.Y.S. 517, 132 Misc. 688. 


[a] Rule applied as to delays of 
a general contractor preventing the 
contractor for sanitary work from 


62. 


63. Upson 
230 
Misc. 541. 


64. Upson v. 


STATES 


Liens see infra §§ 332-334. 


v. United Engineering 
& Contracting Co., 130 N.Y.S. 726, 72 


United Engineering 
& Contracting Co., supra. 
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under as against the contractor.*° Under statutes 
prevailing in some jurisdictions, parties performing 
labor upon, or furnishing material for, the construe- 
tion of any state building are entitled, upon taking 
proper steps to assert the right, to a preference 
over other creditors.*® The right thus recognized is 
purely equitable,*7 and a court of equity will de- 
termine and adjust priorities in funds in the hands 
of an assignee for the benefit of creditors which 
are derived from such a building contract when the 
fund-and all the necessary parties are before the 
court.°s A statute providing that when public 
works are’ to be constructed the state shall obtain 
sufficient security for the payment by the contrac- 
tor for all material used is not intended to protect 
the state but the materialmen,®® and they are en- 
titled to hold answerable for all claims of which the 
state has proper notice‘? a fund due the contractor 
but retained by the state for their security.™? 
Where, however, statutes give no lien or preference 
therefor, funds in the hands of the state agents for 
payment of the contractor cannot be applied to the 
payment of labor and material claims, unless au- 
thorized by the contract.™? 


Preference created by contract. Where the con- 
tract provides that amounts due laborers and ma- 
terialmen might be retained and paid by the state 
at any time out of funds due and that the contrac- 
tor and his surety shall be liable for all sums paid 
the contractor to the extent of unpaid elaims, the 
state’s option to retain funds may be exercised 
against the contractor or his subrogated surety,7? 
and the laborers and materialmen have an equita- 


[a] Nature of fund.—Where a 
centractor for a public building made 
an assignment for the benefit of ered- 
itors before completing the contract, 
and it was completed by his assignee, 
who received payment under the con- 
tract, and the sureties on the con- 
tractor’s bond in an action by ma- 


entering upon performance at the time 
specified therefor. KF. N. Lewis Co. v. 
State, 230 N.Y.S. 517, 132’ Misc. 688. 


55. F. N. Lewis Co. v. State, supra. 


56. -A._B. Barr & Co.'v. State, 215 
N.Y.S. 313, 127. Mise. 75; Mack v. 
State, 202 N.Y.S. 344, 122 Misc. 86 
[aff 206 N.Y.S. 981, 211 App.Div. 825]. 


{a] Thus a contract providing 
that no charges shall be made by the 
eontractor for delays or hindrances 
from any cause bars recovery for the 
increased cost of performing a heat- 
ing contract caused by the building 
contractor’s delay. A. B. Barr & Co. 
v. State, 215 N.Y.S. 318, 127 Mise. 75. 


57. Mack vy. State, 202 N.Y.S. 344, 
122 Mise. 86 [aff 206 N.Y.S.:°931, 211 
App.Div. 825). 


58. Sundstrom v. State, 144 N.Y.S 
390, 159 App.Div. 241 [rev on other 
grounds 106 N.B. 924, 213 N.Y. 68]. 


59: Belmar Contracting Co. v: 
State, 180 N.Y.S. 494, 110 Mise. 429. 


60. Hill v. Cone, 3 S.W.(2d) 985. 
176 Ark. 697. 
61. Hill v. Cone, supra. 


[a] Allowance by trustecs after 
architect’s refusal to allow extension 
of time for completion does not con- 
stitute a waiver of the state’s right 
to the stipulated damages for another 
delay. ill v. Cone, 3 S.W.(2d) 985, 
176 Ark, 697. 


65. Upson v. United Engineering & 
Contracting Co., supra. 


66. See statutory provisions; cases 
infra this note; and notes 67, 68. 


[a] In Massachusetts it is not 
necessary to give notice before fur- 
nishing materials of an intention to 
claim a lien in order to enforce a 
claim against a fund so retained, and 
none of the statutory requirements 
in regard to enforcing mechanics’ 
liens has any application. Nash vy. 
Com., 64 N.E. 690, 182 Mass. 12. 


[b] In Wisconsin L.. (1917) ¢ 388, 
amending St. § 3327a, which afforded 
persons performing labor or furnish- 
ing materials for erection, repair, ete., 
of state buildings no other or greater 
rights against contractor and surety 
than was afforded by_ general lien 
statute against individuals or cor- 
porations as respects kind or nature 
of work or materials, did not change 
such provisions of statute, but only 
as to kind of public work, public 
bedies, and funds as to which remedy 
applied. Southern Surety Co. v. 
Metropolitan Sewerage Commission, 
201 N.W. 980, 187 Wis. 206 [mod on 
Ack grounds 204 N.W. 476, 187 Wis. 


67. Des Moines’ Bridge 
Works y. Plane, 143 N.W. 
Iowa 18. 


68. Des Moines Bridge & Iron 
Works v. Plane, supra, 


& Iron 
866, 163 


terialmen sought to subject the pro- 
ceeds of the contract to the payment 
of those who furnished material for 
the building in preference to the gen- 
eral creditors, the proceeds paid to 
the assignee must, on demurrer to the 
sureties’ cross petition, be treated 
merely as the balance due under that 
particular contract, and the rights 
which general creditors might have 
by reason of the expenditure of other 
funds by the contractor in erecting 
the building must be disregarded. 
Des: Moines Bridge, ete., Works v. 
Plane, 143 N.W. 866, 163 Iowa 18. 


69. Nash vy. Com., 64 N.E. 690, 182 
Mass. 12. 


70. Nash vy. Com., supra. 


[a] Notice of claim held sufficient 
to cover all material furnished by 
plaintiff under a contract authorizing 
the state to apply retained funds to 
claims for materials of which notice 
was given to the officers in charge. 
von v. Com., 64 N.E. 690, 182 Mass. 
12. 


71. Nash v. Com., 54 N.E. 865, 174 
Mass. 335. 


72. U. S. Fidelity & Guaranty Co. 
of Baltimore, Md. v. Marathon Lum- 
ber Co., 81 So. 492, 119 Miss. 802. 


Liens for material and labor sce 
intra, $332. 


U. S. Fidelity & Guaranty Co. 
of Baltimore, Md. v. Marathon Lum- 
ber Co., 81 So. 492, 119 Miss. 802. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ble right in such funds superior to the right of a 
surety who assumed his defaulting principal’s econ- 
tract and completed it at a loss,74 but the contract 
does not impress a trust character on the funds so 
retained.*® By taking an assignment of all moneys 
payable on the contract the surety in such case ean 
elaim nothing which is inconsistent with the obli- 
gation under the contract and bond.7® The claims 
which are secured by the terms of such a contract 
are controlled by a proper construction thereof.77 


Nature of contractor’s obligation. The contrac- 
tor’s obligation under his contracts with the state 
and his subcontractors to pay materialmen is orig- 
inal and primary and subject to no hmitations or 
qualifications other than those expressly contained 
therein.‘ § 


Estoppel to assert claim. The fact that material- 
men furnishing material to a subcontractor permit- 
ted payments by the principal contractor to the sub- 
eontracter, without advising the former that they 
were not receiving payment for materials, does not 
estop them for making. claim therefor, where the 
contractor had expressly contracted to pay their 


.74 U.S. Fidelity & Guaranty Co. 
of Baltimore, Md. v. Marathon Lum- 
ber Co., supra. 


75. Fenton vy. Fenton Bldg. Co., 96 
A145 5-90) Conn: % 


76. U.S. Fidelity & Guaranty Co. 
of Baltimore, Md. v. Marathon Lum- 
ber Co., 81 So. 492, 119 Miss. 802. 


77. See case infra this note. 


[a] Contract construed not to cov- 
er claim for: (1) Lumber used in 
concrete forms and conduits, which 
was not left in the parmanent struc- 
ture wvhen complete. Thomas v. Com- 


New Mexico); 


N.S. 261. 


15 Idaho 273. 
Iowa.—Des 


Towa 18. 


STATES 


Co., 11 F.(2d) 910 (declaring law of 
In re Fowble, 
676 (declaring law of Maryland). 


Conn.—Fenton v. Fenton Bldg. Co., 
96 A. 145, 90 Conn. 7; 
proofing Co. y. Huntington, 71 A. 911, 
81 Conn, 632, 129 AmSR 228, 20 L.R.A. 


Idaho.—Rathbun v. State, 97 P. 335, 


Moines 


Works v. Plane, 143 


La.—Porter v. Ville Platte, 104 So. 
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bills,*° or where the contract provided that the state 
might retain the money payable thereunder and ap- 
ply it to materialmen’s claims,*® the payments made 
by the contractor under such circumstances being 
made at his own risk.8? ; 


[§ 332] 2. Liens—a. In General. The right to 
hens under a contract for public improvements is 
governed by the same rule as liens for the improve- 
ment of real property.’? Although in the absence 


‘of statutes so permitting no liens exist in favor of 


laborers or materialmen on state contracts,®? the 
right is given in some jurisdictions.*+ The right 
is purely a statutory one,*?® and in order to preserve 
it there must be strict compliance with the terms 
of the statute,°® for example, as to requirements for 
filing notice of the lien:** Where the statute grants 
a lien only to a specified class of persons, one not 
falling within such class is not entitled to such a 
lien.8® The question of what constitutes the sub- 
ject of a valid lien against funds due from the state 
depends upon the proper construction of the gov- 
erning statutes.*® The state owes len claimants no 
duty to collect from a defaulting contractor’s sure- 


[a] Notice of lien held sufficient 
(1) as sufficiently stating the due 
date, where the.date was shown by a 
copy of the contract attached (Dwel'’e- 
Kaiser Co. v. Frid, 247 N.Y.S.' 561, 
139 Misc. 83), (2) and the notice 
stated that part of the amount be- 
eame due within thirty days after 
completion of the work by the gen- 
eral contractor (Dwelle-Kaiser Co. v. 
Frid, supra). (3) Under Mechanic’s: 
Lien L. Ill. § 23 (4 Jones & A. St. An- 
not. [1913] p 3979), the filing of a 
claim to money which has been paid 
over by the disbursing officer to the 
trustee in bankruptcy of the contrac- 


213 F. 


National Fire- 


Bridge, ete., 
N.W. 866, 163 


monwealth, 102 N.E. 428, 215 Mass. 
369. (2) Netting stretched from 
frames used to screen sand. Thomas 
v. Commonwealth, supra. (3) Cotton 
line and two-foot rules, the use of 
which was not shown. Thomas v. 
Gommonwealth, supra. (4) Use of a 
road scraper. Thomas v. Common- 
wealth, supra. (¢5) Use of buggies in 
transporting help. Thomas v. Com- 
monwealth, supra. (6) Use of scales 
in weighing materials. Thomas v. 
Commonwealth, supra. (7) Freight 
paid on a tool chest. Thomas _ v. 
Commonwealth, supra. (8) Coal for 
a steam roller. Thomas v. Common- 
wealth, supra. (9) Use of teams in 
hauling stone. Thomas v. Common- 
wealth, supra. (10) Teaming for pur- 
poses not shown. Thomas vy. Com- 
monwealth, supra. 


Construction and operation of con- 
tracts with state generally see supra 
§ 320. 

73. Fidelity & Deposit Co. of 
Maryland v. John Gill & Sons Co., 
(Mo.) 270 S.W. 700. 


79. Fidelity & Deposit Co. of Mary- 
Jand v. John Gill & Sons Co., supra. 


[a] Rule applied where the mate- 
rialmen were nonresidents. Fidelity 
& Deposit Co. of Maryland-v. John 
Gill & Sons Co., (Mo.) 270 S.W. 700. 


g0. Nash v. Com., 64 N.E. 690, 182 
Mass. 12. 
81. Nash v. Com., supra; Fidelity 


& Deposit Co. of Maryland v. John 
Gill & Sons Co., (Mo.) 270 S.W. 700. 


82. Upson v. United Engineering & 
Contracting Co., 130 N.Y.S. 726, 72 
Misc. 541. 


83. U. S.—Southwestern Portland 
Cement Co. v. O. C. McHlrath Const. 


67, 158 La. 342. 


Miss.—U. S. Fidelity, etc., Co. v. 
Marathon Lumber Co., 81 So. 492, 119 
Miss. 802. 


N. J.—Hoffman Builders’ Supply v. 
Stein, 125 A. 566, 96 N.J.Eq. 241. 


Public property as subject to 
mechanic’s lien generally see Mechan- 
ics’ Liens §§ 19, 20. 


84. See constitutional and statu- 
tory provisions; and cases infra notes 
85-89. * 


85. Glens Falls Portland Cement 
Co. v. Van Wirt Const. Co., 228 N.Y.S. 
289, 132. Misc. 95 [mod .on. other 
grounds 232 N.Y.S. 410, 225 App.Div. 
AUS fs 


86. Arrow Iron Works v. Greene, 
247 N.Y.S. 4, 139 Mise. 265; Glens 
Falls Portland Cement Co. v. Van Wirt 
Const 'Co.,. 228 IN-Y.S2.289,- 132) Mise: 
95 [mod on other grounds 232 N.Y.S. 
410, 225 App.Div. 159]. 


[a] Failure to file lis pendens,— 
The liens for materials and labor in 
eonstruetion of a state highway of 
such lienors as failed to file lis 
pendens expired after the expiration 
of the six months for which the final 
order of the court continued the same, 
in view of Lien L. § 18. Giant Port- 
land Cement Co. v. Barber Asphalt 
Paving Co., 177 N.Y.S. 408, 187 App. 
Div. 581. 


[b] Failure to obtain extension.— 
Subcontractors’ liens against per- 
centages retained, filed prior to no- 
tice of lis pendens in’ an action to 
foreclose, lapsed, where the lienors 
failed to obtain orders extending the 
liens. Arrow Iron Works v. Greene, 
247 N.Y.S. 4, 189 Misc. 265. 


87. See cases infra this note. 


tor, and is held by him, is sufficient 
notice of lien. In re Freeman & 
Brooks, 1 F.(2d) 430 [cert den sub 
nom. Alexander Lumber Co. v. 4Stna 
Casualty & Surety Co., 45 S.Ct. 126, 
266 U.S. 628, 69 L.Ed. 476]. 


[Ib] Failure of lienor to sign verifi- 
cation attached to notice of lien ren- 
ders the lien invalid. Dwelle-Kaiser 
Co. v. Frid, 247 N.Y.S. 561, 139 Mise. 
83. 


[ec] Filing with improper depart- 
ment.—Where a Hien for work and 
materials furnished for a nurses” 
home in connection with a state in- 
sane hospital must, under the eon- 
trolling statutes. be filed with the de- 
partment of publie works, filing there- 
of with the department of mental hy- 
giene is ineffective. Dwelle-Kaiser 
Co. v. Frid, 247 N.Y.S. 561, 139 Misc. 
83. 


gs. Arrow Iron Works v. Greene, 
247 N.Y.S. 4, 139 Mise. 265; South- 
ern Surety Co. v. Metronolitan Sewer- 
age Commission, 201 N.W. 980, 204 
N.W. 476, 187 Wis. 206. 


[a] Rule applied.—Where the stat- 
ute granted a lien on funds due a 
contractor for public improvements 
to laborers and materialmen who 
could, from the nature of their claims, 
maintain a lien against individuals. 
Southern Surety Co. v. Metropolitan 
Sewerage Commission, 201 N.W. 980, 
204 N.W. 476, 187 Wis. 206. 


89. See statutory provisions; 
cases infra this note. 


[a] Subcontractor’s claim for haul- 
ing materials used in road construc- 
tion has been held the subject of a 
valid lien against funds due from the 
state under a contract. Glens Falls 
Portland Cement Co. v. Van Wirt 


and 
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ty the increased cost of work relet after the default 
at a higher price,?® or to apply to the payment of 
‘such liens the sum withheld from the amount earned 
by the original contractor as security for comple- 
tion of his contract,9 but the amount so withheld 
should be applied in reducing the liability of the 
surety to the reduction of the increased cost of the 
work.®2 Liens for claims against a defaulting con- 
tractor, properly filed within the time provided in 
the statute, are enforceable against such contractor’s 
surety who, at the instance of the state, completed 
the work.* 


Bonded lien. A materialman is not entitled to 
recover against the surety on a bond given under 
authority of statute to discharge a lien, regardless 
of his right to enforce such lien, where the bond is, 
in accordance with the statutory requirement, con- 
ditioned for the payment of any judgment that may 
be recovered in an action to enforce the lien.®# 


[§ 333] b. Priorities. Under a bond conditioned 
for the faithful performance of a contract provid- 
ing that the state would not make final payments 
while there were outstanding liens, where the sure- 
ties completed the contract after abandonment there- 
of by their principals, lenors are entitled to pay- 
ment from funds in the hands of the state in pref- 
erence to the surety.°® An assignee of moneys due 
under a state contract®® is entitled to enforce his 
assignment as against laborers and materialmen 
elaiming under notices of mechanics’ lens filed sub- 
sequent to the filing of the assignment,®? but such 
assignment is subordinate to liens for which notices 
were filed prior thereto.°* Where notices of liens 
for materials, an assignment of money due, and no- 
tices of labor liens are filed in the order named, the 


‘Const. Co.. 228 N.Y.S. 289, 132 Misc. | State, 


95 [mod on other grounds 232 N.Y.S. 


STATES 


212 N.Y.S. 675, 126 Misc. 360 
[aff 217 N.Y.S. 48, 217 App.Div. 420]. 


¥ a. a ey 


labor liens are not entitled to be first paid notwith- 


standing a statute providing that liens for labor 
filed subsequent to liens for material are superior 
to the latter,®® but the claims in such case will be 
entitled to payment in the order filed.t| The lien of 
a subecontractor’s laborer cannot be preferred ex- 
cept as to amounts due the subcontractor;* but 
where claims for labor are specially favored by 
statute, that is the only limitation,* and the prefer- 
ence is not limited to the stm payable to the sub- 
contractor as determined by priorities of all the 
liens. Where the assignee has failed properly to 
file his assignment, it is void as against all valid len 
claims,® although it takes precedence over invalid 
liens.® <A lien filed before a change in the Lien Law 
put liens on a parity instead of giving them prior- 
ity according to their filing has priority according 
to the date of its filing.’ 


[§ 334] c. Enforcement. Where statutes provide 
a lien on state funds in favor of persons furnishing 
labor or materials on state contracts but do not pro- 
vide for the enforcement of such lien, a demurrer 
for want of jurisdiction will be sustained in an ac- 
tion to foreclose the liea.8 Delayed service of the 
answer in a lien foreclosure suit is waived by plain- 
tiff’s failure to object thereto.® It will be presumed, 
in the absence of evidence to the contrary, that 
money paid under an assignment from the general 
contractor was advanced before the lien sought to 
be enforced was filed;1° and likewise it will be 
presumed that payments made before filing of the 
liens in excess of the amount of nonlienable items 
were applied on such items, and that they are not 
includedsin the balance for which the lien is filed.12 


due to his employer.” Glens Falls 
Portland Cement Co. v. Van Wirt 
Constr. Co., 228 N.Y.S.=289, 301, 132 


[8s 339-934, 


410, 225 App.Div. 159]. 


[b] Goods never delivered.—W here 
‘cars of cement were never delivered 
to the contractor having a contract 
for the construction of a state road, 
and the materialman finally succeeded 
in getting the cars back, the cars of 
cement did not actually or construc- 
tively enter into or become a reart of 
the improvement, within Lien L. §§ 5, 
12, and the materialman is not en- 
titled to a lien therefor. Giant Port- 
land Cement Co. v. Barber Asphalt 
Paving Co., 177 N.Y.S. 408, 187 App. 
Diy. 581. 

90. 
Co., 128 N.Y.S. 922, 70 Misc. 385. 


91. Laudani v. Vulean Engineering 
Co., Supra. 

92. Laudani v. Vulcan Engineering 
Co., supra, 


93. Audley Clarke Co. v. W. F. 
Plass & Bro., 174 N.Y.S. 436, 187 App. 
Div. 904, 107 Misc. 722. 


94. Audley Clarke Co, 
Plass & Bro., supra. 


95. Arrow Iron Works vy. Greene, 
247 N.Y.S. 4, 1389 Mise. 265; Lasky v. 


ViuVYo oie 


Laudani v. Vulcan Engineering 


96. Assignment of moneys due un- 
Sages o contract generally see supra 


97. Giant Portland Cement Co. v. 
Barber Asphalt Paving Co., 177 N.Y.S. 
408, 187 App.Div. 581; Armstrong v. 
State Bank of Mayville, 165 N.Y.S. 5, 
177 App.Div. 265; Arrow Iron Works 
v. Greene, 247 N.Y.S. 4, 139 Misc. 265; 
Saucke Bros. Const: Co. v. Comstock, 
247 N.Y.S. 668, 139 Mise. 106; Dick 
Sand Co. v. State, 244 N.Y.S. 312, 137 
Mise. 622. 


98. Giant Portland Cement Co. v. 
Barber Asphalt Paving Co., 177 N.Y.S. 
408, 187 App.Div. 581. 


$9. Giant Portland Cement Co. vy. 
Barber Asphalt Paving Co., supra. 


1. Giant Portland Cement Co. vy. 
Barber Asphalt Paving Co., supra. 


2. Glens Falls Portland Cement 
Co. v. Van Wirt Constr. Co., 228 N.Y.S. 
289, 132 Mise. 95 [mod on other 
ears 232 N.Y.S. 410, 225 App.Div. 


[a] Reason for rule.—‘“The lien of 
the subcontractor’s laborer only at- 
taches to the sum due or becoming 


Mise. 95 -mod on other grounds 232 
N.Y.S. 410, 225 App.Div. 159]. 


3. Glens Falls Portland Cement 
Co. v. Van Wirt Constr. Co., supra. 


4 Glens Falls Portland Cement 
Co. v. Van Wirt Constr. Co., supra. 


5. Dwelle-Kaiser Co. v. Frid, 247 
N.Y.S. 561, 139 Misc. 83. 


6 Dwelle-Kaiser Co. v. Frid, su- 
pra. 


7 Dick Sand Co. vy. 
N.Y.S. 312, 137 Misc. 622. 


[a]. Reason for rule.—Such a stat- 
ute involves substantial rights of 
lienors, and is presumptively applica- 
ble in futuro only. Dick Sand Co. v. 
State, 244 N.Y.S. 312, 137 Misc. 622. 


_8. Mason v. New York State Hos- 
pital, 100 N.Y.S. 272, 50 Misc. 40. 


9. Dwelle-Kaiser Co. vy. Frid, 247 
N.Y.S. 561, 139 Misc. 83. 


10. Dick Sand Co. v. 
N.Y.S. 312,137 “Mise; 622: 


11. Giant Portland Cément Co. v. 
Barber Asphalt Paving Co., 177 N.Y.S. 
408, 187 App.Div. 581. 


, 


State, 244 


State, 244 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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VI. LIABILITIES 
[By Freuix C. GRABER] 


[§ 335] A. In General. Any power to create a 
liability upon the state treasury must be derived 
from statute.12 Whenever the incurring of such 
hability is authorized by statute, a state is liable 
on its contracts,1? and for the expenses of the state 
government;** and in some eases the state is, by 
constitution or statute, made liable for certain ex- 
penses incurred by counties;!®° but the state is not 
so liable in the absence of statute,!® or unless lia- 
bility is fixed by a valid contract to which it ix a 
party.’’ Where a statute requires counties to pay 
for the care of wards in a state institution, the coun- 
ty is not entitled to recover money justly paid for 
the purpose even though the payments were irreg- 
ularly made by the county officers.18 The state 
cannot be held responsible for damages incurred by 


a claimant as a result of his own voluntary act.1% 
State courts have no inherent power to create a lia- 
bility upon the state treasury.2° The fact that the 
state is not subject to an action in behalf of a cit- 
izen*! does not establish that he has no claim against 
the state, or that the state is not liable to him, but 
only that he has no remedy;?2 and a duty which 
cannot be enforced by action because owed by the 
state becomes a subject of action when transferred 
to private persons,?® as where a corporation pur- 
chases from the state certain public works subject 
to all the obligations of the state in respect there- 
to.?4 


[§ 336] B. Torts—1, In General. Although it is 
not liable therefor unless it has voluntarily assumed 
such liability,?> the state has capacity to commit 


12. State v. Bd. of Com’rs, 92 S.E. 
747, 80 W.Va. 506. 


13. See supra § 324. 


14. Garner v. Worth, 29 S.E. 364, 
122 Nv Cy 2:50: 


15. See constitutional and statu- 
tory provisions; and cases infra this 
note. 


[a] In Nevada.—St. (1885) p 85 § 
21, making the state liable for a por- 
tion of the salaries of county asses- 
sors, auditors, and treasurers, is not 
repealed by St. (1891) pp 182, 1838, 
known as the “Revenue Act,” because 
the latter act, being a reénactment of 
the Revenue Act of 1865, which made 
the state liable for a portion of such 
salaries, omitted the sections of the 
act of 1865 providing for such lia- 
bility. State v. Tyrrell, 41 P. 145, 22 
Nev. 421. 


[b] In New Mexico.—(1) L. (1912) 
e 16, authorized the refunding and 
payment by the state of only such 
debts and liabilities of the respective 
counties as are evidenced by bonds or 
obligations of like nature (State v. 
Board of Loan Com’rs of State of 
New Mexico, 142 P. 152, 19 N.M. 266), 
(2) and claims for payment of wild 
animal bounty from counties are not 
debts of the counties to be assumed 
and paid by the state under such stat- 
ute or by Enabling Act or by Const. 
art 9 § 1; and art 21 §.3 (State -v. 
Board of Loan Com’rs of State of New 
Mexico, supra). 


[e] In Ohio no liability for any 
part of the fees or expenses of the 
county treasurer or county auditor, 
or their assistants, was imposed up- 
on the state by the provisions of the 
Acts of March 20, 1866, S. & S. 780; 
May 6, 1869, 66 Ohio L. 122; or § 38 
of the Act of April 5, 1859, S. & C. 
1454 (Rev. St. §§ 2858, 1071, 1097). 
State v. Cappeller, 39 Ohio St. 207. 


{d] In Pennsylvania (1) the al- 
lowance of the auditor general of one 
dollar extra per day to election offi- 
cers prior to 1911 is not binding on 
the state, thereafter sued by a coun- 
ty for expenses of an election, there 
being no authority to pay such addi- 
tional sum (Philadelphia County _v. 
Commonwealth, 119 A. 728, 276 Pa. 
12); (2) but a charge by a county 
against the commonwealth for the ex- 
pense of furnishing additional official 
ballots at primary elections is proper 
where written requests were made 


[59 C. J.—13] 


therefor pursuant to Act Feb. 17, 1906 
(P. L. Ex. Sess. 39) § 7, giving the 
county commissioner power to fur- 
nish additional ballots when requested 
in writing by the county chairman of 
any party (Philadelphia County v. 
Commonwealth, supra). 


[e] In South Dakota the statute 
providing that the civil and criminal 
jurisdiction of justices of the peace 
in a judicial subdivision containing 
one or more unorganized counties 
shall extend over all such unorgan- 
ized counties, and that the expenses 
of all criminal prosecutions arising 
in such unorganized counties shall be 
audited and paid out of the state 
treasury, when certified and allowed 
in the manner prescribed therein, ap- 
plies to unorganized counties which 
were a part of the Great Sioux In- 
dian reservation at the time the stat- 
ute was enacted. Morgan v. State, 68 
N.W. 538, 9 S.D. 230. 


16. Frank y. State, 99 P. 189, 154 
Cal. 730; Union Trust Co. of San 
Francisco v. State, 99 P. 183, 154 Cal. 
716, 24 L.R.A.N.S. 1111; State v. Cap- 
peller, 39 Ohio St. 207; Uhl v. Shelby 
County, 6 Lea (Tenn.) 610. 


[a] Rule applied.—(1) Under Act 
April 1, 1872 (St. 1871-72 p 911 c 726), 
authorizing a street improvement in 
San Francisco to be paid for by spe- 
cial assessments and the issuance of 
bonds, the failure of the board of pub- 
lic works to levy and collect assess- 
ments to pay the bonds was the de- 
fault of officers in administering gov- 
ernmental functions, for which the 
state is not liable, in the absence of 
statute; the remedy being to compel 
the board to perform its duty. Frank 
v. State, 99 P. 189, 154 Cal. 730; Union 
Trust Co. of San Francisco v. State, 
99 P. 183, 154 Cal. 716, 24 L.R.A.N.S. 
1111. (2) The fees and commission 
allowed to solicitors in cases of liti- 
gated recognizances, under Pen. Code 
(1910) § 1126, are payable only out of 
proceeds of such suits, and not out 
of the state treasury; the fees in su- 
preme court for which the state is lia- 
ble under § 1128 being limited to fees 
for services rendered in criminal cas- 
es proper. Fleming v. Smith, 75 S.E. 
900, 11 Ga.App. 586. 


LT. ahraniw-viaistate, 799), Pi189) 154 
Cal. 730; Union Trust Co. of San 
Francisco v. State, 99 P. 183, 154 Cal. 
716, 24 L.R.A.N.S. 1111. 


[a] Failure to pay special im- 


provement bonds out of a special as- 
sessment fund as contemplated by 
law will not render the state liable 
unless the issue of the bonds was a 
contract to which the state was a 
party. Frank v. State, 99 P. 189, 154 
Cal 1305 > Union! "Erust (Co. of -Ssan 
Francisco v. State, 99 P. 188, 154 Cal. 
716, 24 L.R.A.N.S. 1111. 


18. Los Angeles County v. State, 
222 P. 153, 64 Cal. App. 290. 


[a] Reason for rule.—‘The irreg- 
ularity in payment does not reach 
down into and affect the validity of the 
claim itself or taint it with any mor- 
al turpitude which would cause or 
necessitate the court to attach to the 
receipt of money an implied contract 
to refund the same to the county.” 
Los Angeles County v. State, 222 P. 
153, 157, 64 Cal. App. 290. 


19. Herkimer Lumber Co. v. State, 
189 N.Y.S. 119, 196 App.Div. 708. 


[a] Rule applied.—The state, is 
not liable for any damages to a lum- 
ber company, resulting from its stop- 
ping work or operations on a tract 
of land following receipt of a tele- 
gram from the attorney general, stat- 
ing that he was informed the company 
was trespassing on state land and to 
stop operations, since the action of 
the company in stopping operations 
was voluntary, there was no tort at- 
tributable to the state, and neither 
the telegram, which said that if the 
company had any exceptions it was to 
inform the attorney general, nor any 
subsequent negotiations betwelen the 
company and the attorney fgeneral, 
were a contract enforceable against 
the state. Herkimer Lunzaber Co. v. 
Se 189 N.Y.S. 119, W96 App.Div. 
708. \ “ 


20. State v. Boayd of Com’rs_ of 
phe County, 92 SE. 747, 80 W.Va. 


7 
21. See infra,’ § 459. 


22. Chapmain yv. State, 38 P. 457, 
104 Cal. 690, 43 AmSR 158; Coster v. 
Albany, 43 ¥N.Y. 399; Litchfield v. 
Bond, 93 IN.Y.S. 1016, 105 App.Div. 
a [rev On other grounds 186 N.Y. 


, 


23. Pejnnsylvania R. Co. v. Du- 


quesne Esorough, 46 Pa. 223. 


24. *Pennsylvania R. Co. vy. Du- 
quesn&é Borough, supra, 


25. See infra § 337. 


\ 


194 [59 C.J.] 


tortious acts?® and, as in other cases,?”7 where the 
state has failed to exercise the care required of it, 
and thereby an injury is sustained, it is guilty of 
an act of negligence;?* although the state owes no 
duty of active vigilance to persons making use of 
its lands for their own convenience,”° it owes a duty 
to such persons to abstain from injuring them ei- 


ther carelessly or intentionally.®° 


Coniributory negligence bars recovery for injuries 
resulting from carelessness of an agent of the state 
under a statute authorizing an award against the 


26. Mills v. Stewart, 247 P. 332, 76 
Mont. 429, 47 A.L.R. 424. But see 
James Stewart & Co. v. State, 201 


N.Y.S. 334, 338, 121. Misc. 827 (where 
the court said: “The siate cannot be 
guilty of fraud’’). 


“The maxim of the English law, 
‘The King can do no wrong,’ does not 
find a place in the jurisprudence of 
this country.” Mills v. Stewart, 247 
P. 332, 333, 76 Mont. 429,'47 A.L.R. 
424. But see McAuliffe v. State, 176 
N.Y.S. 679, 107 Misc. 553 (holding im- 
munity from tort liability based on 
maxim). 

27. See Negligence 45 C. J. p 608 et 
seq. 


See cases infra this note. 


Facts constituting negligence. 

In a proceeding against the 
state, under L. (1923 c 849), for in- 
juries resulting from the collapse of 
a grand stand at the state fair, evi- 
dence that the grand stand was con- 
structed without using the necessary 
cleats and hooks held clearly to show 
negligence. Cook vy. State, 201 N.Y.S. 
834, 121 Misc. 864. (2) So the state 
is negligent in not inspecting and 
keeping in safe condition the plat- 
form of the bleachers in the fair 
grounds, resulting in injury to a pa- 
tron. Tiggerman v. State, 228 N.Y.S. 
576, 182 Misc. 45. 


[b] Facts not constituting negli- 
gence.—In improving the navigabil- 
ity of a creek in the pursuance of L. 
(1913) c 624, under the supervision 
of the superintendent of public works, 
in accordance with specifications fur- 
nished by the state engineer and sur- 
veyor, the manner of dredging was 
within the discretion of the state of- 
ficers charged with direction of the 
work, and damage caused to a ware- 
house.on the bank from falling in of 
the bank was not an injury caused by 
negligence on the part of the state. 
Stegmeier v. State, 191'‘N.Y.S. 894, 117 
Misc. 626, 


[ec] Status of injured person.— 
Plaintiff entering a mill operated by 
a state mill and elevator association 
to make audit under the direction of 
the state board of auditors was an 
invitee not a trespasser or licensee. 
Bakken v. State, 219 N.W. 834, 56 N.D. 

61. 


[d] Causal relation between act 
and injury.—If the parole by the state 
of a patient in an insane hospital was 
negligent, a causal relation existed 
between such parole and the setting 
of a fire by him while insane. Austin 
W. Jones Co. v. State, 119 A. 577, 122 
Me. 214. 


29. Donahue v. New York, 19 N.B. 
419, 112 N.Y. 142, 2 L.R.A. 576. 


30. Donahue v. New-York, supra. 


31. Nelligar v. State, 200 N.Y.S, 
be [rev 197 N.Y.S. 820, 120 Misc. 


32. 
33. 


Nelligar v. State, supra. 
Cross references: 


“LOO} 


‘ STATES 


thereby.*? 


[§§ 936-337 


state if claimant’s injuries were occasioned by the 
willful or careless act of such agent and claimant 
was free from eontributory negligence,?? but in- 
juries resulting from a willful assault are not barred 


[§ 337] 2. Liability of State**—a. In General. 
A state is not liable for the torts of its officers or 


agents in the discharge of their official duties unless 


Liability of state: eat 


; ’ y 
As common carrier of passengers 
see Carriers § 1036. 


For injuries resulting from con- 
struction, operation, and mainte- 
nance of canals see Canals § 29. 

For negligence in operating race 
track see Motor Vehicles § 1193. 

Rule of nonliability for torts as pre- 
eluding defense of fraudulent mis- 
representations to action by state 

on contract see infra § 474. 


34. U. S.—State of South Dakota 
v. Fiman, 29 F.(2d) 770 [mod on other 
grounds 29 F.(2d) 776 and cert den 
49 S.Ct. 254, 279. U.S. 841, 73 L. Ed. 
987]; The Onteora, 298 F. 553. : 


Ala.—Elmore v. Fields, 45 So. 66, 
153 Ala. 345, 127 AmSR 31; State v. 
Hill, 54 Ala. 67. 


Ariz.—State v. Dart, 202 P. 237, 23 
Ariz, 145; State v. Sharp, 189 P. 631, 
21 Ariz. 424, 


Cal.—Heron v. Riley, 289 P. 160, 209 
Cal. 507 [superseding 284 P. 209]; 
Miller v. Pillsbury, 128 P. 327, 164 Cal, 
AnnCasi1914B 886; Melvin v. 
State, 53 P. 416, 121 Cal. 16: Chap- 
man v. State, 38 P. 457, 104 Cal. 690, 
43: AmSR 158; Bourn v. Hart, 28 P. 
951, 93 Cal. 321, 27 AmSR 203,°15 L.R. 
A. 431; Rauschan vy. Gilbert, 253 P. 
173, 80 Cal.App. 754; Western Assur. 
Co. of Toronto v. Sacramento & San 
Joaquin Drainage Dist., 237 P. 59, 72 
Cal.App. 68; Davie v. Regents of 
Univ. of Cal., 227 P. 243, 66 Cal.App. 
693; Alameda County v. Chambers, 
170 P. 650, 35 Cal-App. 537. 


Idaho.—Strickfaden v. Green Creek 
Highway Dist., 248 P. 456, 42 Idaho 
738, 49 A.U.R. 1057; Davis v. State, 
163 P. 373, 30 Idaho 137. 


Ind.—City of Indianapolis v. Indi-+ 
anapolis Watér Co., 113 N.E. 369, 185 
Ind. 277; State v. Mutual Life Ins. 
Co. of New York, 93 N.E. 213, 175 Ind. 
59, 42° L: RiA.N-S. 256. 


Iowa.—Metz v. Soule, 40 Iowa 236; 
State v. Haskell, 20 Iowa 276. 


Ky.—Zoeller v. State Board of Agri- 
culture, 173 S.W.. 1148, 163 Ky. 446; 
Ketterer v. State Bd. of Control, 115 
S.W. 200, 1381 Ky. 287, 20 Ju.R.A.N.S. 
2743. Albin Co. v. Com... 228 Ky.’ 295, 
108 S.W. 299, 38 KyL 867; Ketterer 
v. State Board of Control,’115 S.W, 
200, 181 Ky. 287; 20 L.R.A.N.S. 274. 


Md.—State v. Rich, 95 A. 956, 126 
Ma. 643. 


Mass.—Commonwealth v. Wilkins, 
188 N.E, 11, 243 Mass. 356; Murdock 
Parlor Grate Co. v..Com., 24 N.E. 


854, 152 Mass. 28, 8 L.R.A. 399. 


Minn.—Claussen v. Luverne, 115 N. 
W. 643, 103 Minn, 491, 15 L.R-A. 698, 
14 AnnCas 673. 


Mo,—Cassidy v. City of St. Joseph, 
152 S.W. 306, 247 Mo. 197; Ray Coun- 
ty v. Bentley, 49 Mo. 236. 


Mont.—Mills v. Stewart, 247 P. 332, 
76 Mont, 429, 47 A.L.R, 424 [cit Cye]. 


it has voluntarily assumed such liability and eon- 
sented to be so liable,** the only relief the aggrieved 
person has in such case being'an appeal to the leg- 


Neb.—Shear-v. State, 223 N.W. 130, 
117 Neb. 865; Benda v. State, 190 
N.W, 211, 109 Neb. 132. 


N. Y.—Herman v. Board of Educa- 
tion of Union School Dist. No. 8, Town 
of Arcadia, Wayne County, 137 N.E. 
24, 234 N.Y. 196, 24 A.L.R. 1065; Mur- 
tha v. New York Homeopathic Medi- 


cal College and Flower Hospital, 126° 


N.E. 722, (228° N.Y. 183; Konner, v. 
State, 125. N.E. 843, 227 N.Y. 4738; 


Smith v. State, 125 N.H. 84, 227 N.Y. 
405, 13 A.L.R. 1264; Lewis v. State, 
96 N.Y. 71, 48 AmR 607; New Paltz, 
H. & P. Traction Co. vy. Ulster Coun- 
ty, 195 N.Y.S. 623, 202 App:Div. 234; 
Miller v. State, 247 N.Y.S. 399, .231, 
App.Div. 363 [aff 244 N.Y.S. 547, 137 
Misc. 768]; Brown v. State, 198 N.Y.S. 
773, 206 App.Div. 634 [aff 142 N.E. 
304, 236 N.Y. 611]; Sherlock v. State, 
191 N.Y.S. 412, 198 App.Div. 494 [aff 
186 N.Y.S. 921, 114 Mise. 491]; Her- 
kimer Lumber Co, v. State, 189 N.Y.S. 


119, 196 AppDiv. 708; Guterkunst v. 
State, 177 N.Y.S. 192, 188 App.Div. 
316; Smith v. State, 154 N.Y.S. 1003, 


169 App.Div. 438; Minshell vy. State, 
204 N.Y.S. 472, 123 Mise. 177; James 
Stewart & Co. v. State, 201 N.Y.S. 334, 
121 Misc. 827; Waterloo Woolen Mfg. 
Co. v. State, 194 N.Y.S. 155, 118 Misc. 
516; Kahn v. State, 190 N.Y.S. 894, 
117 Misc. 186; Moffat v. State, 189 
N.Y.S. 360, 116 Mise. 8; Dietrich v. 
Palisades Interstate Park Commis- 
sion, 187 N.Y.S. 457, 114 Mise. 425; 
Dietrich vy. Palisades Interstate Park 
Commission, 187 N.Y.S. 454, 114 Mise. 
425; Kibner v. State, 186 N.Y.S. 654, 
114 Mise. 444: Best v. State, 186 N. 
YS. 359. 114 Mise. 272 fiaff 197. .N.¥.Si 
691; White v. State, 185 N.Y.S. 237, 
113 Mise. 595; Borden v. State, 184 
N.Y.S. 285, 113 Mise. 232; Learn v. 
State. 184 N.Y.S. 281, 113 Misc, 225 
[aff 190 N.Y.S. 936, 199 App.Div. 905]; 
Lavenia v. State, 184 N.Y.S. 108. 113 
Misc. 114: Fraser vy. State, 182 N.Y.S. 
491, 112 Mise. 19; Di Marco. v. State, 
180 _ N.Y.S. 500, 110 Mise. 426: Mc- 
Bride v. State, 179 N.Y.S. 651. 110 
Mise. 64: Green v. State, 176 N.Y.S. 
681, 107 Mise. 557: McAuliffe v. State, 
176 N.Y.S. 679. 107 Mise. 553; Bastian 
v. State, 175 N.Y.S. 564, 104 Misc. 287; 


Ashby_v. State, 175 N.Y.S. 812, 103 
Mise, 206. 
N. C.—Reeves v. Asheville Const. 


Co., 140 S.B. 783, 194 N.C. 817; Car- 
penter v. Atlanta & C, A. L. Ry. Co., 
114 S.E. 693, 184 N.C. 400; Moody v. 
State’s Prison. 38 S.E. 131, 128 N.C. 
12, 538 L.R.A. 855: Clodfelter v. State, 
86 N.C. 51, 41 AmR 440. 


Ohio.—Hunt v. State. 20 Ohio Cir. 
ct, N.S. 111; Daly v. Tucker. 9 Ohto. 
Dec. (Reprint) 255, 11 CincLBul 320. 


Or.—Platt_v. City of Newberg, 205 
Pi296, 104 ‘Or, 148. . 


Pa.—Collins v. Commonwealth, 106: 
A. 229, 230, 262 Pa. 572 [cit Cyc}; 
Black v. Rempublicam, 1 Yeates 140; 
Lias v. Harmony Society Historical 
Assoc., 88 Pa.Super. 534. 


C.—Randal_v. State Highway 


S. 
Dept., 148 S.E. 57, 150 S.C. 302; Sir- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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islature;*° and, in the absence of a statute so pro- 
viding, a state cannot be forced to compensate a 
private individual for damages to property from 


the construction or operation of 


but the legislature may make an appropriation for 


this purpose.*7 


Sovereign or proprietary capacity.®§ 
state is inherently sovereign at all times and in ev- 
ery capacity,*® the state, by taking over an enter- 
prise usually of the nature of a private business, 
is not hampered by the private character thereof,‘ 
and so there is no. basis for charging the’ state thus 
engaged with liability for torts of its officers and 


agents.*1 
[§ 338] b. Torts of Strangers. 


rine v. State, 128 S.E. 172, 176, 132 S.C. 
241 [overr Sandel v. State, 104 S.E. 
567, 115 S.C. 170, 18 A.L.R. 1268]. 


Tenn.—Clark v. State, 7 Coldw. 306. 


Va.—Commonwealth ve Chilton 
Maltine-Co., 152 S.E.2336; Com. v. 
Colquhouns, 2 Hen. & M. (12 Va.) 213. 


Wash.—Weegmiller v. State, 280 P. 
9, 154 Wash. 101; Riddoch v. State, 
3 PP. 450, 452, 68 Wash. 329, 42 
SRAAIN.S: 0 251;; “AnnCasi913h ° \1033 
{cit Cyc]; Billings v. State, 67 P. 583, 
27 Wash. 288. 


W. Va.—Downs v. Lazzelle, 136 S.E. 
195, 102 W.Va. 663; Coal & Coke R. 
oS v. Conley, 67 S.E. 613, 67 W.Va. 

Wis.—Apfelbacher v. State, 152 
N.W. 144, 160 Wis. 565; Houston v. 
State, 74 N.W. 111, 98 Wis. 481, 42 
L.R.A. 39. 


“Pure, unsullied and infallible in le- 
gal contemplation, the State can do 
no wrong. Though her officers and 
tribunals may, She never sustains nor 
upholds them in it. On the contrary, 
she disavows amd repudiates their 
wrongful acts.’”’ Coal & Coke R. Co. 
vi Conley, 67 S.E. 613, 67 W.Va. 129, 

3s 


[a] Failure to discharge duties.— 
(1) The state is not liable to an action 
by a citizen for injuries arising from 
failure to discharge its duties, unless 
the right of action is given by statute 
(Platt v. City of Newberg, 205 P. 296, 
104 Or. 148), (2) and so the state is 
not civilly liable to one gored by a 
vicious bull because a county officer 
failed to apprehend the animal (Weg- 
miller v. State, 280 P. 739, 154 Wash. 
104). 


[b] Purchase and liberation of 
wild animals.—A state is not liable 
for damage to timber of private indi- 
viduals committed by beavers pur- 
chased and freed in the Adirondacks 
by forest, fish, and game commission 
under authority of statute. Barrett 
v. State, 116 N.E. 99,..220 N.Y. 423, 
LRA1918C 400, AnnCas1917D 807. 


[ec] Wort connected with subject 
matter of contract.—‘The fact that 
the state in making a contract as- 
sumes a liability on the contract does 
not create a liability for a tort com- 
mitted by its officers or agents in 
connection with the subject-matter of 
the contract, and for which the con- 
tract furnishes no basis for a measure 
of damages.” Riddoch v. State, 123 P. 
450, 454, 68 Wash. 329, 42 L.R.A.N.S. 
251, AnnCas1913H 1033. 

[a] Persons forcibly incarcerated. 
—(1) A state is free from liability for 
injuries by. negligence to a person 


The state is not 
liable for the torts’ of strangers,t? and a constitu- 
tional provision that neither the credit nor the mon- 
ey of the state shall be given or loaned to or in aid 


STATES 


liability.4# 
public works,?® 


[§ 339] c. Assumption of Liability.++ 
lature may waive the state’s exemption from liabil- 
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of any association, corporation, or private under- 
taking forbids legislation which would impose such 


f 


The legis- 


ity for the torts of its officers and agents, and pre- 


Since the 


individuals.*? 


seribe conditions of recovery.*® 
power is very wide,*® and is not confined to prinei- 
ples defining liability in actions for tort between 
Where the state has thus voluntari- 
ly assumed liability, recovery may be had against 
it,** and, where the state as a sovereign assumes 
liability for a tort, it must be held also to have 


This right and 


waived its immunity from liability as an eleemosy- 


foreibly incarcerated in a penal in- 
stitution and detained there involun- 
tarily (Smith y. State, 154 N.Y.S. 
1003, 169 App.Div. 438; Kahn v. State, 
190 N.Y.S. 894, 117 Misc. 186), (2) and 
to enable such a person to recover for 
negligence of the state’s agents, the 
legislature must create a new cause 
of action in his favor based on the in- 
jury (Kahn vy. State, supra). 


35. Black v. Rempublicam, 1 
Yeates (Pa.) 140. 


36.. In re Substitute for Senate Bill 
No. 83, 39 P. 1088, 21 Colo. 69. 


37. Inre Substitute for Senate Bill 
No. 83, supra, 


38. State institutions, corpora- 
peat public works see supra §§ 


39. See supra § 2. 


40. Rauschan v. Gilbert, 253 P. 
173, 80 Cal.App. 754; Davis v. State, 
163 P. 373, 30 Idaho 137; Riddoch v. 
State, 123 P. 450, 68 Wash. 329, 42 
L.R.A.N.S. 251, AnnCas1913E 1033. 


41. Rauschan v. Gilbert, 253 P. 178, 
80 Cal.App. 754; Davis v. State, 163 P. 
373, 30 Idaho 137; Riddoch v. State, 
123 P. 450, 68 Wash. 329, 42 L.R.A. 
N.S. 251, AnnCas1913E 1033. 


[a] In Wisconsin the question as 
to whether the state engaged in a pro- 
prietary, as distinguished from a gov- 
ernmental, enterprise would be liable 
for the torts of its officers has not 
been decided, and was expressly re- 
served for future consideration. Ap- 
felbacher v. State, 152 N.W. 144, 160 
Wis. 565. 


42. Sherlock vy. State, 191 N.Y.S. 
412, 198 App.Div. 494 [aff 186 N.Y.S. 
921, 114 Misc. 491]; .Green v. State, 
176 N.Y.S. 681, 107 Misc. 557; Coo- 
lidge v. State, 114 N.Y.S. 5538, 61 Misc. 


[a] Independent contractor.—The 
state is not liable for the torts of an 
independent contractor. Coolidge vy. 
State, 114 N.Y.S. 553, 61 Misc. 38. 


{b] Private corporation subsidized 
by state.—Cornell University, incor- 
porated under L. (1865) ec 585, and 
made the recipient of funds arising 
from the proceeds of public land 
granted to the state under the Land 
Grant Act, is a private corporation, 
and not an instrumentality of the 
state government, although the act of 
incorporation imposed certain duties 
on the university as to the course of 
study, tuition, qualifications of stu- 
dents, etc., and hence the state is not 
liable for injuries arising from the 
negligence of a chauffeur in the em- 
ployment of the college of agricul- 


nary corporation.*® 
ble for negligence, however, the intent of the legis- 
lature to make it lable must appear in clear and 
unambiguous language.°° 


In order to hold the state lia- 


The state, not being a 


ture of the university, notwithstand- 
ing Education L. §§ 1030-1039, and in 
spite of the fact that the state has 
from time to time aided such college 
by appropriations for buildings and 


maintenance. Green v. State, 176 
N.Y.S. 681, 107 Misc. 557. 
43. Sherlock v. State, 191 N.Y.S. 


412, 198 App.Div. 494 
921, 114 Mise. 491]. 


[a] Bank officials.—The state can- 
not become liable to depositors in 
bank for torts of officers of banks, 
even by express legislation, in view of 
Const. art 8 § 9. Sherlock v. State, 
191 N.Y.S. 412, 198 App.Div. 494 [aff 
186 N.Y.S. 921, 114 Mise. 491]. 


ee Torts of strangers see supra § 


45. 
Mont. 


[aff 186 N.Y.S. 


Mills v. Stewart, 247 P. 332, 76 
429, 47 A.L.R. 424; Moffat v. 
State, 189 N.Y.S. 360, 116 Misc. 8. 


[a] Rule anplied.—The state, hav-. 
ing the option of assuming liability 
for its agent’s torts, may limit the 
liability assumed and prescribe terms, 
including designation of the board 
before which claim should be present- 
ed. Mills v. Stewart, 247 P. 3382, 76 
Mont. 429, 47 A.L.R. 424, 


46. Moffat v. State, 189 N.Y.S. 360, 
116 Misc. 8. 


47. Moffat v. State, supra, 


48. Green v. State, 11 P. 602, 14 P. 
610, 73 Cal. 29; Moffat v. State, 189 
N.Y.S. 360, 116 Misc. 8; Village of 
Hudson Falls v. State, 181 N.Y.S. 189, 

11 Misc. 304; Bakken v. State, 219 
N.W. 834, 56 N.D. 861; Sandel v. 
State, 119 S.E. 776,126 S.C. 1 [reh den 
122 S.B. 571 (appeal dism 44 S.Ct. 5, 
263 U.S. 672, 68 L. Ed. 500 [error dism 
46 S:Ct.7100,; 269 U.S.1532,° 70) ib. dd. 
397])]; Sandel vy. State, 104 S.H. 567, 
115-S:C,. 168, 13 A.D.R. 1268; 


49. Sandel v. State, 119 S.E. 776, 
126 S.C. 1 [reh den 122 S.B. 571 (ap- 
peal dism 44 S.Ct. 5, 263 U.S. 672, 68 
L. Ed. 500 [error dism 46 S.Ct. 100, 
269 UsSi-b32), 70. Hasso7y at 


Liability of eleemosynary corpora- 
tions for torts see Charities §§ 106— 
107. 

50. Collins v. Commonwealth, 106 
A, 229, 262 Pa. 572. 


[a] Particular statute construed. 
—The Employers’ Liability Act § 4, 
providing who shall be subject to such 
act at their election, does not commit 
the state to an election of compensa- 
tion as the method of satisfying 
claims for injuries to its employees. 
Miller'-v. Pillsbury, 128 P. 327, 164 Cal. 
199, AnnCas1914B 886. 
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municipal corporation,5! is unaffected by statutory 
provisions rendering such corporations liable,*? and 
a statute authorizing suits or claims against a 
state®? does not render the state liable in tort for 
the negligence or misconduct of officers or agents 
of the state unless the state has, by statute, ex- 
pressly agreed to be liable on such claim 
however, the statute, waiving immunity from suit 
expressly reserves to the state certain defenses, but 
does not reserve the defense of immunity from la- 
bility as a sovereign, it has been held that such lia- 


bility is thereby assumed.°®® 


Constitutional prohibitions. The legislature has no 
power to create any liability against the state for 


STATES 


Bene 


Where, 


mentalities.°® 


[§§ 339-340 


where the constitution forbids the legislature to 
make any gift of public money or other thing of 
value to any person;®* and an act attempting to 
exempt an individual-from the rule precluding recov- 
ery against the state is contrary to a constitutional 
provision prohibiting the enactment of a special law 
where a general law could be made applicable.** 


[§ 340] 3. Liability of State Agencies or Instru- 
An action against a state agency or 
instrumentality is an action against the state®® and 
so a state officer, agent, board, or commission ex- 


ercising a governmental function is not, in the ab- 


any past act of negligence on the part of its officers, 


51. See Municipal Corporations § 


10. 


52. Herkimer Lumber Co. v. State, 
189 N.Y.S. 119, 196 App.Div. 708. 


[a] For example, the state is unaf- 
fected by Code Civ. Proc. § 1990, pro- 
viding that in any action where a do- 
mestic municipal corporation, etc., 
shall be excused from giving security 
on procuring an injunction order, the 
corporation shall be liable for all 
damages sustained by, the opposite 
party, etc. Herkimer Lumber Co. v. 
Sea 189 N.Y.S. 119, 196 App.Div. 
708. 


53. Consent of state to be sued see 
infra §§ 459-468. 


54. Ala.—State v. Hill, 54 Ala. 67. 


Cal.—Denning v. State, 55 P. 1000, 
123 Cal, 316; Chapman v. State, 38 P. 
457, 104 Cal. 690, 48 AmSR 158; Mel- 
Vin ivesstate ss: P ra l6s) b21ICali6; 
Walker v. Department of Public 
Works of California, 291 P. 907, 108 
Cal.App. 508; Rauschan v. Gilbert, 
253 P. 173, 80 Cal.App. 754; Alameda 
County v. Chambers, 170 P. 650, 35 
Cal.App. 537. 


Idaho.—Davis v. State, 163 P. 373, 
30 Idaho 137, Ann.Cas.1918D, 911. 


Mass.—Murdock Parlor Grate Co. v. 
Com., 24 N.E. 854, 152 Mass. 28, 8 
L.R.A. 399. 


Neb.—Shear vy. State, 223 N.W. 130, 
117 Neb. 865, 


N. Y.—Smith v. State, 125 N.B. 841, 
227 N.Y. 405; Brown v. State, 198 
N.Y.S. 778, 206 App.Div. 634 [aff 142 
N.E. 304, 236 N.Y. 611]; Miller v. 
State, 247 N.Y.S. 399, 231 App.Div. 
363 [aff 244 N.Y.S. 547, 187 Misc. 768]; 
Kahn v. State, 190 N.Y.S. 894; Mof- 
fat v. State, 189 N.Y.S. 360, 116 Miscg 
8; Di Marco v. State, 180 N.Y.S. 500, 
110 Misc. 426; Green v. State, 176 
N.Y.S. 681, 107 Misc. 557. Contra Ar- 
nold v. State, 148 N.Y.S. 479, 163 App. 
Div. 253; Smith v. State, 17 NYCtCl 
98, 18 NYStateDept 57. 


N. C.—Carpenter v. Atlanta & C. A. 
L. Ry. Co., 114 S,E. 698, 184 N.C. 400. 


Ohio.—Hunt v. State, 20 Ohio Cir. 
Cts Ne Sali: 


Tenn.—Clark v. State, 7 Coldw. 306. 


Wash.—Riddoch v. State, 123 P. 
450, 68 Wash. 329, 42 L.R.A.N.S. 251, 
AnnCas1913E 1033; Billings v. State, 
67 P. 5838, 27 Wash. 288. 


Wis.—Apfelbacher y. 


State, 142 
N.W. 144, 160 Wis. 565; 


Houston v. 


State, 74 N.W. 111, 98 Wis. 481, 42 
L.R.A, 39. 
[a] Rule applied.—Code Civ. Proc. 


§ 264 (Court of Claims Act §§ 12, 26), 
giving the court of claims jurisdiction 
to determine private claims against 


the state, but providing that nonlia- 
bility shall be implied, etc., waives the 
state’s immunity from suit, but does 
not create rights of action, where 
none previously existed, for the neg- 
ligent acts of state officers and agents. 
Smith v. State, 125 N.E. 841, 227 N.Y. 
405; Miller v. State, 247 N.Y.S. 399, 
231 App.Div. 863 [aff 244 N.Y.S. 547, 
137 Mise. 768]; Moffat v. State, 189 
N.Y.S. 360, 116 Misc. 8; Sherlock v. 
State, 186 N.Y.S. 921, 114 Misc. 491 [aff 
191 N.Y.S. 412, 198 App.Div. 494]; Di 
Marco v. State, 180 N.Y.S. 500, 110 
Misc. 426; Green v. State, 176 N.Y.S. 
681, 107 Misc. 557. But see Babcock v. 
State, 180 N.Y.S. 3, 190 App.Div. 147 
(holding the provision inferentially 
makes the state liable where citizens 
would be liable, but holding further 
that the state is not liable, on the the- 
ory that the relation of master and 
servant existed, to an assistant engi- 
neer in the department of commission 
of highways). Contra Arnold v. 
State, 148 N.Y.S. 479, 163 App.Div. 
253; Smith v. State, 17 NYCtCl 98, 
13 NYStateDept 57. 


[b] Resolution by one branch of 
legislature authorizing an individual 
to maintain an action against the 
State to recover damages caused by 
the negligence of a state employee 
does not render the state liable there- 
for, in the absence of a statute mak- 
ing the state liable. Shear v. State, 
223 N.W. 130, 117 Neb. 865. 


55. _Sirrine v. State, 128 S.E. 172, 
132° S.C. 241% 


[a] Reason for rule.—Under the 
principle of expressio unius est ex- 
clusio alterius, the express reserva- 
tion of particular defenses negatives 
an intent to reserve other defenses. 
yc v. State, 128 S.E. 172, 132 S.C. 


56. Chapman v. State, 
104 Cal. 690, 48 AmSR 158. 


57. Sirrine v. State (S.C.) 128 S.E. 
172, 176 [overr Sandel v. State, 104 
S.E. 567, 115 S.C. 170, 18 A.L.R. 1268]. 


58. Cross references: 
Liability of: 

School district or local school or- 
ganization for torts of its officers 
or agents see Schools and School 
Districts § 622. 

State or its officers for injuries re- 
sulting from defects in highways 
see Highways § 439. 

State asylum or officer thereof see 
Asylums § 13. f 

Personal liability of officers see supra 

§§ 224-228. 

State institutions, corporations, and 

Ee ose generally see supra 8$§ 


59. See infra §§ 464-467. 


88 P. 457, 


sence of constitutional or statutory provision there- 
for, officially liable for his or its torts.®° 


60. U. S.—The Onteora, 298 F. 553. 


Cal.—Rauschan v. Gilbert, 253 P. 
173, 80 Cal.App. 754. 


Com:—Seidel v. Woodbury, .70 A. 58, 
81 Conn. 65. 


Ky.—Zoeller v. State Bd. of Agri- 
culture, 173 S.W. 1143, 163 Ky. 446; 
Ketterer v. State Bd. of Control, 115 
Sag 200, 1381 Ky. 287, 20 L.R.A.N.S. 


Md.—State v. Rich, 95 A. 956, 126 
Md. 643. 


Mich.—Robinson v. Washtenaw Cir- 
ct Judge, 199 N.W. 618, 228 Mich. 


Minn.—Berman y. Cosgrove, 104 
N.W. 534, 95 Minn. 353; Berman v. 
State Agricultural Soc., 100 N.W. 732, 
93 Minn. 125. 


N. J.—Stephens v. Commissioners: 
of Palisades Interstate Park, 108 A. 
645, 93 N. J. Law 500. 


N. Y.—Herman v. Arcadia Union 
School Dist. No. 8 Bd. of Education, 
137 N.E.. 24, 234 N-Y. 196, 24 A.L.R. 
1065; Dietrich v. Palisades Interstate 
Park Commission, 187 N.Y.S. 457, 114 
Mise. 429; Dietrich v. Palisades In- 
terstate Park Commission, 187 N.Y.S. 
454, 114 Mise. 425. 


N. C.—Moody v. State’s Prison, 3& 
S.E. 131, 128 N.C, 12, 53 L.R.A. 855. 


Ohio.—Daley._ v. Bd. of Public 
Works, 9 Ohio Dec. (Reprint) 118, 11 
Wkly.L.Bul. 25 [aff 9 Ohio Dec. 255, 
11 Wkly.L.Bul. 320]. 


Pa.—tLias v. Harmony Society His- 
torical Assoc., 88 Pa.Super. 534. 


S. C.—Randal v. State Highway 
Dept, -148*'S:H: 57) 150 |S. Chiso2. 


Wis.—Apfelbacher vy. State, 
N.W. 144, 160 Wis. 565. 


[a] Administrators of state com- 
pensation fund.—An action is not 
maintainable against the state com- 
pensation insurance fund, an agency 
of the state, for slander based on an 
employee's statement that plaintiff 
was afflicted with loathsome disease. 
Rauschan v. Gilbert, 253 P, 1738, 80 
Cal.App. 754. 


[b] Commissioners of fisheries.— 
(1) The propagation of fish by the 
state for the stocking of public 
streams being a governmental, not a 
proprietary, function (Apfelbacher vy, 
State, 152 N.W. 144, 160 Wis. 565), 
(2) commissioners of fisheries cannot 
be held liable in their official, as dis- 
tinguished from their individual, ca- 
pacity, for tort committed in pursu- 
ance of their governmental functions 
(Apfelbacher v. State, supra). 


[c] Historical society— (1) Since 
the state in undertaking to educate 
people by the maintenance of memor- 
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In admiralty the common law rule that a state 
agency is not liable for the negligent acts of an em- 


STATES 


ply.°* 
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ployee, engaged in a public function, does not ap- 


VII. FISCAL MANAGEMENT, PUBLIC DEBT, AND SECURITIES* 


[§ 341] A. Legislative Power in General:*? 
cept as limited by constitutional provisions,*? the 
legislative body of the state has absolute control 
Thus subject only to constitu- 
tional restrictions,®> the legislature’s power over 
state funds is plenary®® and it may appropriate the 


over its finaneces.°4 


Ex- 


funds of the state as it chooses,°? whenever the pub- 


ials is performing a public or govern- 
mental function (Lias v. Harmony So- 
ciety Historical Ass’n, 88 Pa.Super. 
534), (2) an historical society con- 
tracting with the historical commis- 
sion for the preservation of buildings 
is not liable for the negligence of offi- 
cers, agents, or employees (Lias v. 
Harmony Society Historical Ass’n, su- 
pra [holding recovery properly denied 
for the death of a boy drowned in a 
pond in a public park under the con- 
trol of a corporation contracting with 
the historical commission]). 


{d] State agricultural society (1) 
which has been made by statute a de- 
partment of the state government, 
and its officers and board of manag- 
ers, as public officials, are not liable 
to an action for false imprisonment 
(Berman v. Cosgrove, 104 N.W. 534, 
95 Minn. 353; Berman vy. State Agri- 
cultural Soec., 100 N.W. 732, 93> Minn. 
125), (2) and so the state agricultural 
board, a corporation conducting the 
state fair for educational purposes, 
and receiving an appropriation from 
the state therefor, is an agency of 
the state exercising a governmental 
function, and is not liable for the 
torts of its servants (Zoeller v. State 
Bd. of Agriculture, 173 S.W. 11438, 163 
Ky. 446). 


{e] State’s prison, being an agency 
of the state, is not liable for damages 
sustained as a result of the negligence 
of its officers by a guard using de- 
fective equipment. Moody v. State’s 
Prison, 38 S.E. 131, 128 N.C. 12, 53 
L.R:A. 855. 


[f] Park commission.—(1) The 
Palisades Park commission, created 
by 3 N. J. Comp. Sti 1(1910)) p 3890, 
and N. Y. L. (1900) ¢ 170, being a state 
agency charged with a public duty of 
acquiring and developing land for a 
public park along the Palisades of 
New. Jersey and New York, and per- 
forming no private functions, is not 
liable to an individual member of the 
public for negligence. The Onteora, 
298 F. 558; Stephens v. Commission- 
ers of Palisades Interstate Park, 108 
A. 645, 93 N.J.L. 500; Dietrich v. Pali- 
sades Interstate Park Commission, 
187 N.Y.S. 457, 114 Misc. 429; Dietrich 
vy. Palisades Interstate Park Commis- 
sion, 187 N.Y.S. 454, 114 Mise. 425. (2) 
This nonliability is not affected by 
P. L. (1909) p 177, and P-L. (1910) 
p 208 (Stephens v. Commissioners of 
Palisades Interstate Park, 108 A. 645, 
93 N.J.L. 500), (3) nor because rights 
of access across the park to lands on 
the water front have been reserved 
(Stephens v. Commissioners of Pali- 
sades Interstate Park, supra), (4) and 
the fact that the commission has been 
given express power to sue and be 
Sued does not make it subject to lia- 
bility to an individual for negligence 
in the performance of a public duty 
(Stephens v. Commissioners of Pali- 
sades Interstate Park, supra). (5) 
So the fact that the suit is in ad- 
miralty makes no difference. The 


Onteora, 298 F. 553. 


[g] University board of regents is 
not liable for the negligence of a 
physician in the university hospital 
in performing an operation, in view 
of Const. art 11, such hospital being 
an adjunct of the university medical 
department, which is a state educa- 
tional instrumentality maintained by 
the public at the public expense, con- 
trolled and ‘operated by the board of 
regents, a governmental agency which 
receives in trust and expends public 
money devoted to that purpose. | Rob- 
inson v. Washtenaw Circuit Judge, 
199 N.W. 618, 228 Mich. 225. 


[h] Barge canal contractor.—Un- 
der Barge Canal Act § 4 as amended, 
a contractor, demolishing an _  indi- 
vidual’s sawmill erected and main- 
tained on state land adjacent to the 
Erie Canal, is not liable to the in- 
dividual, who must litigate the ques- 
tion of compensation before the board 
of claims under Code Civ. Proce. § 264. 
Watson v. Empire Engineering Corpo- 
ration, 137 N.Y.S. 231, 77 Misc. 543. 


61. Standard Oil Co. of New. Jer- 
sey v. U. S., 25 F.(2d) 480. 


[a] Thus in a suit in admiralty 
the state dock commission is not 
exempt from liability for negligence 
of an employee furnished by it to 
pilot a vessel on the ground that the 
pilot was engaged in a public func- 
tion. Standard Oil Co. of New Jersey 
v. U. S., 25 F.(2d) 480. 


Immunity of state from suit in ad- 
miralty see infra § 468. 


62. Discretion of legislature within 
limitations see infra §§ 342, 343, 346. 


63. See infra text and note 75; and 
§§ 342-349. 


64. McCauley v. Brooks, 16 Cal. 11; 
Colbert v. State, 39 So. 65, 86 Miss. 
769; Wilson v. Jenkins, 72 N.C. 5. 


[a] “The supreme legislative pre- 
rogative.’”—‘“‘Under all constitutional 
governments recognizing three dis- 
tinct and independent magistracies, 
the control of the purse strings of 
government is a legislative function. 
Indeed, it is the supreme legislative 
prerogative, indispensable to the in- 
dependence and integrity of the Legis- 
lature, and not to be surrendered or 
abridged, save by the Constitution it- 
self, without disturbing the balanee 
of the system and endangering the 
liberties of the people. The right of 
the Legislature to control the public 
treasury, to determine the sources 
from which the public revenues shall 
be derived and the objects upon which 
they shall be expended, to dictate the 
time, the manner, and the means both 
of their collection and disbursement, 
is firmly and inexpugnably established 
in our political system. This supreme 
prerogative of the Legislature, called 
in question by Charles I, was the is- 
sue upon which Parliament went to 
war with the King, with the result 
that ultimately the absolute control 


*By CHARLES REZNIKOFF (§§ 341-272). 


lic welfare will be promoted by such appropriation.®® 
Under certain constitutions, certain purposes of ex- 
penditure by the legislature may be expressly or 
impliedly authorized,®® or the legislature may be 
expressly authorized to lend the public money for 
certain purposes.?° 


Unless prohibited by constitu- 


of Parliament over the public treasure 
was forever vindicated as a funda- 
mental principle of the British Con- 
stitution. The American common- 
wealths have fallen heirs to this great 
principle, and the prerogative in ques- 
tion passes to their Legislatures with- 
out restriction or diminution, except 
as provided by their Constitutions, by 
the simple grant of the legislative 
power.” Colbert v. State, 39 So. 65, 66, 
86 Miss. 769. 


65. See infra §§ 342-344. 


66. Commonwealth v. Ferries Co., 
92 S.E. 804, 120 Va. 827. 


67.— Colo.—Parks vy. Soldiers’, etc., 
Home Commissioners, 43 P. 542, 22 
Colo. 86. 


Ind.—Quick v. White Water Tp., 7 
Ind. 570. 


Kan.—Hicks v. Davis, 154 P. 1030, 
97 Kan. 312. 


Ky.—Allen v. Cromwell, 
356, 203 Ky. 836. 


Nev.—State v. Parkinson, 5 Nev. 15. 


Tenn.—State v. Thomason, 221 S.W. 
491, 142 Tenn. 527. See Knights v. 
Treasurer and Receiver General, 130 
N.E. 60, 237 Mass. 493 [aff 260 U. S. 
12, 43 S.Ct. 1, 67 L. Ed. 102] (the dis- 
tribution of public moneys by way of 
expenditures either directly by state 
officers or indirectly by county, city, 
town, or district officers need not be 
according to any principle of appor- 
tionment or equality other than such 
as commends itself to the wisdom 
of the general court). 


68. City of Richmond v. Pace, 103 
S.E. 647, 127 Va. 274; Harkin v. Board 
of Com’rs of Niobrara County, 222 P. 
35, 30 Wyo. 455; State v. Snyder, 212 
P. 771, 29 Wyo. 199. 


69. See constitutional provisions; 
and cases infra this note. 


[a] Necessary expenditures of the 
legislature.—State v. Parkinson, 5 
Nev. 15 (since the constitution pro- 
vides for a legislature, it impliedly 
authorizes expenditures necessary to 
earry it on). 


[b] Relief of destitute.—Ingleside 
Ass’n v. Nation, 109 P. 984, 83 Kan. 
172, 29 L.R.A.N.S. 190 (construing 
Const. art 7 § 1, authorizing the state 
to support charitable institutions, an 
appropriation to an association for 
the relief of homeless and aged 
women or women seeking employment 
is not invalid). 


70. See constitutional provisions; 
and case infra this note. 


[a] Bural credit system.—Schaaf 
v. South Dakota Rural Credit Board, 
164 N.W. 964, 39 S.D. 377 (under 
Const. art 13 § 1, as amended Novem- 
ber, 1916 (see L. [1915] e¢ 2338), pro- 
viding for rural credits by the state, 
the legislature can establish any ade- 
quate system of rural credits not in 
conflict therewith). 


263 S.W. 


198 [59 C.J.] 
tional provisions,7! the legislature may issue the 
bonds of the state*? in aid of railroads*® or banks.** 


Power to raise money. The constitutional provi- 
sions of certain states, although providing for the 
minimum revenue to be raised, may not hmit the 
amount.*® Under the constitution of certain states, 
the only two ways in which the legislature can raise 
money are by taxation’® or by borrowing according 
to the constitutional provisions applicable.** 

Trust fund.?® In the absence of any limitation, 


the legislature has undoubted control of a trust fund 
for the uses for which it was given.*? 

[§ 342] B. Limitation on Use of Funds or Cred- 
it—1l. Use of Funds*°—a. In General. Generally, 
under the provisions of the constitution of the state, 
expressly*! or impliedly,*? since the right of the 


STATES 


2 ieee" Fe 


[§§ 341-342 


legislature to appropriate public funds is no greater 
than its right to tax,’* public funds may be used 
only for a public purpose.8* Accordingly, a dis- 
bursement, appropriation, or other fiscal measure 
for the general welfare,’* as by providing for ear- 
rying out an act generally beneficial’® or the can- 
cellation of a state debt incurred by a city after 
a disaster;8? appropriations or disbursements, in 
the exercise of the state’s police power,®*® as for 
operating a state warehouse system,*® or compen- 
sating individuals for their losses;°° appropriations 
or disbursements in recognition of a moral obliga- 
tion,’* as in providing for compensation to a militia- 
man injured without fault in the course of his 
duty,°2 payment of a bonus to equalize the com- 
pensation received by veterans,®* the refund of tax- 


" 


71. See infra §§ 345, 346. 

72. See infra text and notes 73, 
74. 

73. State v. Nicholls, 30 La. Ann. 
Aah aes 


Public aid to railroad generally see 
Railroads § 96 et seq. 


74. Hope v. Board of Liquidation, 
9 So. 754, 43 La.Ann. 738. 


75. See constitutional provisions; 
and Fleckten v. Lamberton, 72 N.W. 
65, 69 Minn. 187 (Const. art 9 §§ 2, 5, 
6, 7, and 8, while declaring that the 
annual revenues shall be as great as 
the annual ordinary expenses, do not 
imply that such revenues may not be 
greater than such expenses or great 
enough to defray the extraordinary 
expense of building a state’ capitol). 


76. See Taxation [387 Cyc 672 et 
seq]. 
77. See constitutional provisions. 


See also Stanley v. Townsend, 186 
S.W. 941, 170 Ky. 8383 (construing 
Const. §§ 49, 50,171). 


Power to incur indebtedness gen- 
erally see infra §§ 350-372. 


78. Administration of trust funds 
generally see infra § 378. 


79. Ex p. Selma, etc., R. Co., 46 
Ala. 423 (a statute granting a loan 
from a certain fund to a railroad is 
constitutional where the fund is ap- 
plied to a use for which it was given 
by the United States to the state, 
namely in aid of such works of in- 
ternal improvement as are named in 
the gift). 


80. Cross references: 
Extra compensation to: 
Contractors see supra § 327. 
ss a ated of legislature see supra § 


State officers see supra § 250. 


Validity of appropriation as an ad- 
ministrative measure see infra §§ 
884-400, ~ 


81. See constitutional provisions; 
and cases infra this note. 


[a] For example, the constitutions 
of certain states provide that public 
revenues may not be appropriated to 
private purposes. See constitutional 
provisions; and State v. McCown, 75 
S.H. 392, 92 S.C. 81 (construing Const. 
art 10 § 11); Terrell v. Middleton, 167 
S.W. 3867 [error den 191 S.W. 1138, 
108 Tex. 14, and reh den 193 S.W. 139, 
108 Tex. 14]; Ex parte Smythe, 120 
S.W. 200, 56 Tex.Cr. 375, 23 L.R.A.N.S. 
854, 138 AmSR 976 (both construing 
Const. art 16 § 6). 


For later cases, developments and changes in the law see Annotations; same title and section number. 5 


Prohibition of: 
Appropriations for: 
Charitable, educational, or benevo- 


lent purpose see infra text and 
notes 49-72. 


Religious purpose see infra § 348. 
Sectarian institution see infra § 348. 


Other than state institution see 
infra text and notes 68-77. 


Gifts see infra § 343. 
Loans see infra § 344. 


82. Ill—Chicago Motor Club v. 
Kinney, 160 N.E. 163, 329 Ill. 120. 


Iowa.—Love v. City of Des Moines, 
230 N.W. 373. 


Mass.—In re Opinion of the Jus- 
tices, 171 N.E. 294, 69 A.L.R. 388; In 
re Opinion of Justices, 159 N.E. 55, 
261 Mass. 5238. See In re Opinion of 
the Justices, 136 N.E. 157, 240 Mass. 
616, 23 A.L.R. 610 (money raised by 
taxation can be expended only for 
strictly public uses, and cannot be le- 
gally paid for private gain or in- 
dividual emolument); In re Opinion 
of the Justices, 98 N.B. 611, 211 Mass. 
624, 42 L.R.A.N.S. 221 (funds paid the 
state under. St. [1908] ¢ 590 § 56, re- 
quiring payment to the state treasurer 
of deposits in savings banks where 
the owners are unknown, whether held 
by the state as trustee for the real 
owner or as eScheated property, can- 
not be devoted to other than a public 
purpose). 


W. Va.—Woodall v. Darst, 77 S.E., 


264, 80 S.E. 367, 71 W.Va. 350, 
L.R.A.N.S. 83, AnnCas1914B 1278. 


Wyo.—State v. Carter, 215 P. 477, 
30 Wyo. 22, 28 A.L.R. 1089. 


See Mackey v. Reeves, 175 N.W. 359, 
42 S.D. 340 (an appropriation of public 
money, to be constitutional, must be 
for some use or object which directly 
or indirectly in some degree or man- 
ner will materially aid in the proper 
functioning of some governmental 
agency, and in so doing will serve a 
publie purpose, in view of Const. art 
iis Pa ee 

See also cases infra this section. 


[a] The fundamental test of the 
constitutionality of a statute requir- 
ing the use of public funds is whether 
the statute is designed to promote 
public interests as opposed to further- 
ing the advantage of individuals. 
Patrick v. Riley, (Cal.) 287 P. 455. 


83. Idaho.—Gem Irr. Dist. v. Van 
Deusen, 176 P. 887, 31 Idaho 779. 

Ky.—Agricultural, ete., College v. 
Hagen. Sasso tke ovutad = oye Len Oe 
KyL 1178. 


Mont.—Mills v. Stewart, 247 P. 332, 


44 


76 Mont. 429, 47 A.L.R. 424. 


Okl.—Vette v. Childers, 228 P. 145, 
102 Okl. 140. : 


W. Va.—Woodall v. Darst, 77 
264, 80 S.E. 367, 71 W.Va. 350, 44 
L.R.A.N.S. 83, AnnCas1914B 1278. 


[a] The question, in its last analy- 
sis, is one of taxation: Can the com- 
monwealth raise money by taxation 
for the purposes set forth in the act? 
In re Opinion of Justices, 98 N.E. 611, 
211 Mass. 624, 42 L.R.A.N.S. 221. 


Necessity of public purpose see 
Taxation [37 Cyc 719]. 


84. Appropriation for public pur- 
pose as not within prohibition of gifts 
see infra § 343. 


85. Mackin vy. Detroit-Timkin Axle 
Co., 153 N.W. 49, 187 Mich. 8. See 
infra text and notes 86, 87. 


86. Mackin v. Detroit-Timkin Axle 
Co., 153 N.W. 49, 187 Mich. 8 (a work- 
men’s compensation law, so far as it 
excepts household servants and farm 
laborers from its provisions, is not 
unconstitutional as appropriating pub- 
lic money for the benefit of the class 
of employees subject to the act). 


87. State v. Davidson, 88 N.W. 596, 
90 N.W. 1067, 114 Wis. 563, 58 L.R.A. 
739. 


88. In re Opinion of the Justices, 
98 N.E. 611, 211 Mass. 624, 42 
L.R.A.N.S. 221. 


89. Ore, v. McCown, 75 S.E. 392, . 


92 S.C 
90. See cases infra this note. 


[a] Compensation for: (1) . Pro- 
hibition on growing cotton. Kilpat- 
rick v. Compensation Claim Board, 
(Tex.) 259 S.W. 164. (2) Live stock 
killed by dipping. Payne-v. Jones, 
199 N.W. 472, 47 S.D. 488. 


91. McSurely v. McGrew, 118 N.W. 
415, 140 Iowa 168, 1832 AmSR 248 (the 
legislature is not confined in its ap- 
propriation of public moneys, in favor 
of individuals to cases in which a 
legal demand exists against the state, 
but can recognize claims founded in 
justice and equity). City of Rich- 
mond v. Pace, 103 S.E. 647, 127 Va. 
274; Woodall v. Darst, 77 S.E. 264, 80 
S.E. 367, 71 W.Va. 350, 44 L.R.A.N.S. 
88, AnnCas1914B 1278. 


92. Woodall v. Darst, 77 S.E. 264, 
80 S.E. 367, 71 W.Va. 350, 44 L.R.A.N.S. 
88, AnnCas1914B 1278 (construing 
Military Code § 47 in which the legis- 
lature declared that it would make 
provision for any member of the na- 


tional guard injured without his 
fault). 
93. State v. Clausen, 194 P, 793, 


118 Wash, 570, 13 A.L.R. 580. 


es illegally assessed,°* waiving a limitation imposed 
by the constitution;®® appropriations or disburse- 
ments in recognition of a public policy imposed by 
continued legislative practice,®® as in payment of a 
debt or obligation of the state;®? appropriations or 
disbursements to restore an agency of the state,’® 
to protect state lands,®® to protect the rights of 
the state and its citizens in streams and waters,! 
to construct and maintain highways,? to pay the 
indebtedness of a road improvement district,? to 
aid the militia,* to encourage patriotism,® to eon- 
struet a memorial to ‘soldiers and sailors,® to re- 
ward public service,’ military® or civil,® to pay the 
expenses of the members of the legislature as a 
committee on a patriotic mission,!® to promote edu- 
cation,'? to aid expositions and fairs,!? to provide 


94. Commonwealth v. Ferries Co., 
92 S.E. 804, 120 Va. 827; In re Heine- 
mann, 230 N.W. 698, 201 Wis. 484. 


95. In _re Heinemann, 230 N.W. 
698, 201 Wis. 484 (construing Const. 
art 8 § 2, as affecting a claim for re- 
fund of taxes, a constitutional pro- 
vision relating to the time of filing 
claims against the state does not im- 
pose a limitation on the legislature’s 
power to pay obligations against the 
state of a moral nature resting upon 
considerations of equity and justice). 


96. Curry v. City of Portage, 217 
N.W. 705, 195 Wis. 35 (appropriations 
for reimbursing officials for expenses 
incurred in an official capacity). 


97. See cases infra this note. 
[a] ‘Compensaticn.—(1) Services 
rendered. State ex rel. Meals v. 


Hackmann, (Mo.) 217 S.W. 271 (serv- 
ices rendered state board). Sol- 
diers’ and sailors’ bonus as payment 
of a debt see infra note 8 [a]. (2) 
Personal injury. City of Milwaukee 
v. Roth, 201 N.W. 251, 185 Wis. 307 
(compensation due city employee un- 
der workmen’s compensation act). 
(3) Damage to property. In re Con- 
stitutionality Substitute for Senate 
Bill No. 83, 39 P. 1088, 21 Colo. 69 
(where private property has been 
damaged by the state, it is competent 
for the legislature to agree with the 
owner as to the amount of such dam- 
age, and make an appropriation for 
its payment). 


[b] Reimbursement.—Hicks Vv. 
Davis, 154 P. 1030, 97 Kan. 312 [reh 
den 156 P. 774, 97 Kan. 662] (traveling 
expenses of state employee). 


Preéxisting authority for payment 
see infra text and notes 78-81. 


98. Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514 (appropriation of 
state taxes to aid a city partially de- 
stroyed by fire in restoring its public 
property). 

99. Gem Irr. Dist. v. Gallet, 253 P. 
128, 43 Idaho 519 (construing Const. 
art 9 § 8, statute held not to give state 
aid to irrigation district, but to pro- 
tect state lands). 


1. Stockman v. Leddy, 129 P. 220, 
55 Colo. 24, AnnCas1916B 1052. 


2. Mitchell v. Knox County Fiscal 
Court, 177 S.W. 279, 165 Ky. 543; 
State ex rel. Columbia Special Road 
Dist. v. Johnson, (Mo.) 182 S.W. 750; 
State ex rel. Moberly Special Road 
Dist. v. Burton, 182 S.W. 746, 266 Mo. 
711. 


Highway as work of internal im- 
provement see infra § 349. 


3. Grable v. Blackwood, 22 S.W. 
(2d) 41,180 Ark. 311. 


4. See cases infra this note. 


STATES 


victs,'® to help 


the public,?° to 


Relief of injured militiaman. 
Injured on duty. Mackey v. 
Reeves, 182 NW. 700, 44 S.D. 158. 
(2) Injured off duty. Nancolas v. 
Jones, 196 N.W. 749, 47 S.D. 157. But 
see Mackey v. Reeves, 175 N.W. 359, 
42 S.D. 340 (an appropriation to com- 
pensate an individual for injuries re- 
ceived while in the militia service of 
the state, where there is no evidence 
that the injuries were received in dis- 
charge of his duties, does not consti- 


[a] 
—(1) 


tute an appropriation for a public 
purpose). 
5. See infra text and notes 7-9. 


6. Hill v. Roberts, 217 S.W. 826, 
142 Tenn. 215. 


7. Opinion. of Justices, 77 N.E. 820, 
190 Mass. 611 (the power to reward 
distinguished public service for the 
promotion of loyalty and patriotism 
has long been regarded as one of the 
attributes of organized government). 
See infra text and notes 8, 9. 


8. Opinion of Justices, 77 N.E. 820, 
190 Mass. 611. See also cases infra 
this note. 


[a] Soldiers’ and sailors’ bonus.— 
State v. Davis, 221 P. 895, 115. Kan. 
103 (‘State Wn. Davis, 213 “PP. A771, 113 
Kan. 4 (payment of a soldiers’ and 
sailors’ bonus is not the payment of 
a gift but of a debt). Payment of a 
debt as for a public purpose see supra 
text and note 97. 


{[b] Soldiers’ and sailors’ home is 
an institution for “public good,” with- 
in Const. art 8 § 1, authorizing such 
to be supported by the state. CGoody- 
koontz v. People, 38 P. 478, 20 Colo. 
374. 


9. Opinion of Justices, 57 N.E. 675, 
175 Mass. 599, 49 L.R.A. 564 (the gen- 
eral court has the right to appropriate 
money for the widow or heirs of per- 
sons who. died while holding office if 
such unstipulated reward will serve 
the public good, but not where the 
only public advantage is such as may 
be incident and collateral to the relief 
of a private citizen). 


[a] Payment to widow.—In re 
Opinion of the Justices, 186 N.E. 157, 
240 Mass. 616, 23 A.L.R. 610 (under 
the rule*that the power to give re- 
wards for conspicuous public- service 
extends to the civil as well as the 
military service, Resolves 1922 ¢ 25, 
providing for payment to the widow 
of a deceased clerk of the senate of 
the remainder of his salary for the 
year in which he died is constitu- 
tional). 


10. Russ v. Com., 60 A. 169, 210 Pa. 
544, 105 AmSR 825, 1 L.R.A.N.S. 409, 


11. See cases infra this note. ‘ 


[a] Pension system.—State Vv. 
Levitan, 193 N.W. 499, 181 Wis. 326. 
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for the destitute,t® to provide for primary elections 
by politieal parties,'* to furnish employment to con- 


the farmers of the state procure 


barbed wire at cost,'® to provide plans and grounds 
for an official residence for the governor of the 
state,17 have been held valid as for a publie pur- 
pose;*® an expenditure not for governmental pur- 
poses,’® by way of compensation to veterans,?° ap- 
propriations or disbursements to encourage private 
enterprises ;*! an appropriation for the benefit of 
persons interested in the growth of corn,?? to pay 
a bounty for the manufacture of beet sugar,?? or 
to aid a private warehouse system ;?* appropriations 
or disbursements to a private individual for some- 
thing wholly disassociated from the interests of 


acquire property for sale or trans- 


[bp] Im Kentucky, under Const. § 
184, the legislature may make appro- 
priations for certain educational in- 
stitutions without submitting the 
question to the voters. See Const. § 
184; and James v. State University, 
114 S.W. 767, 131 Ky. 156; Agricul- 
tural, ete., College v. Hager, 87 S.W. 
1125, 121, Ky-4, 27 KyL' 1178. 


12. Kentucky Live Stock Breeders’ 
Assoc. v. Hager, 85 S.W. 7388, 120 Ky. 
125, 27 KyL 518; Norman v. Kentucky 
Bd. of Managers World’s Columbian 
Exposition, 20 S.W. 901, 938 Ky. 537, 14 
Kyl 529, 18 L.R.A. 556. 


13. Hager v. Kentucky Children’s 
Home Soce., 83 S.W. 605, 119 Ky. 235, 
26 Kyl 1133, 67 L.R.A. 815. 


14. State v. Felton, 84 N.E. 85, 77 
OhioSt. 554, 12 AnnCas 65, 


15. Shenandoah Lime Co, v. Mann, 
ES 753, 115 Va. 865, AnnCas1915C 
Doe 

16. Merchants’ Union Barb Wire 
Co. v. Brown, 20 N.W. 434, 64 Iowa 
275 (an appropriation to a farmers’ 
association, although a corporation, 
is valid, where the object of the as- 
sociation is to procure for the farm- 
ers of the state barbed wire at cost). 


17. State v. Reeves, 184 N.W. 993, 
44 S.D. 568. 

18. For other examples see infra 
§§ 343, 344. 

19. See infra text and note 20. 

20. State v. Dixon, 213 P. 227, 66 
Mont. 76. 

21. Oxnard Beet Sugar Co. v. State, 


102 .N.W. 80, 105 N.W. 716, 73 Neb. 57 
(manufacture of sugar and chicory). 
See also infra text and notes 22-24, 


22. Michigan Corn Imp. Assoe. .v. 
Auditor-Gen., 113 N.W. 582, 150 Mich. 
69 (a statute appropriating money for 
the use of a society, whose object is to 
improve the quality of the corn crop 
‘and increase the yield, is unconstitu- 
tional). ; 


23. Michigan Sugar Co. v. Auditor- 
Gen., 88 N.W. 625, 124 Mich. 674, 83 
AmSR 354, 56 L.R.A. 329 [error dism 
ee S-)d125)22) S:Ct. S82,- 46 Eeawwa: 


24. Vette v. Childers, 228 P. 145, 
102 Okl. 140. 


25. State ex rel. King v. Board of 
Trustees of Firemen’s Pension Fund 
of Kansas City, 184 S.W. 929, 192 Mo. 
App. 583 [reh den 188 S.W. 239, 192 
Mo.App. 583]. 


[a] For example, a pension to the 
family of a fireman whose death is 
not caused by his service. State ex 
rel. King v. Board of Trustees of Fire- 
men’s Pension Fund of Kansas City, 
184 S.W. 929, 192 Mo.App. 583 [reh 
den 188 S.W. 239, 192 Mo.App. 583]. 
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fer to private individuals,?* to build homes for wage 
earners,27 to equalize the amounts received by sol- 
diers,2* to grant state aid to veterans or their wid- 
ows, regardless of need,?® to reimburse a few flood 
sufferers,?® to reimburse innocent individuals for 
losses suffered,*! to pay state employees for private 
work,?? to pay for the private expenses of the gov- 
ernor of the state,?* and a statute providing for 
the payment of fines to private individuals,*+ have 
been held invalid as using public money for a pri- 
vate purpose.*> The test of the constitutionality 
of a statute requiring the use of publie funds is 
whether the statute is designed to promote the pub- 
lie interests, as opposed to the furtherance of the 
advantage of individuals,?® although such advan- 
tage to individuals might incidentally serve the pub- 
lic.’7 The use of public funds is valid, if for a 


publie purpose, although of incidental benefit to. 


private interests.** If the purpose of the appro- 
priation is public, in the absence of constitutional 
prohibitions,®® it does not matter if the ageney 
through which it is dispensed is public or not.*° But 


6. In re Opinion of the Justices,; N.S. 221. 


2 
159 N.E. 70, 261 Mass. 556. 37. 


27. In re Opinion of the Justices,|98 N.E. 611, 
98 N.E. 611, 211 Mass. 624, 42} L.R.A.N.S. 221. 
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See Vette v. Childers, 


[§ 342 
from the conclusion that an appropriation is for a 
publie purpose, it does not necessarily follow that 
the appropriation is legal;#1 the purpose of an 
appropriation of state funds must pertain to the 
state, not merely to the public purpose of a. city 
or county.42, The court may take judicial notice of 
the public purpose of an appropriation.*? Whether 
or not money appropriated by the legislature was 
intended for a public or a private purpose must be 
determined from the statute itself, and from such 
considerations as the court can judicially notice, 
and it is not competent to take proof and determine 
the- question as a matter of fact.4* But what is 
for the publié good, or what is a public purpose, is 
a question for the legislature to decide,*® in respect 
to which it is vested with a large diseretion,*® which 
cannot be controlled by the courts unless its action 
is clearly evasive.*7 The specific grant of power by 
the constitution to do a particular thing controls 
with respect to the special matter as against a gen- 
eral prohibition on the grant of public money.*® 


A constitutional provision may expressly prohibit 


44. Waterloo Woolen Mfg. Co. v. 
Shanahan, 28 N.E. 358, 128 N.Y. 345, 
14 L.R.A. 481. See Fergus v. Russel, 
110 N.E. 130, 270 111. 304, AnnCas1916B 
1120 (holding valid an appropriation 


Mass. 624, 


L.R.A.N.S. 221. 


28. Opinion of Justices, 
820, 190 Mass. 611. 


29. Beach v. Bradstreet, 82 A. 1030, 
@5 Conn. 344, AnnCas1913B 946. 


30. State v. Turner, 207 P. 223, 111 
Kan. 302. 


31. See cases infra this note. 


[a] For example (1) reimburse- 
ment of innocent purchasers of unpaid 
county orders issued under a law held 
to be unconstitutional. State v. Froe- 
lich) 94 NW. 50, 118 Wis. 129, 99 
AmSR 985, 61 L.R.A. 345. (2) An ap- 


77 ‘N.~.E. 


propriation for persons who furnished: 


material to the contractor for a public 
building who was paid by the state 
but became bankrupt without paying 
them is not within the power of the 
legislature. State v. Houser, 104 N.W. 
77, 125 Wis, 256, 110 AmSR 824. 


32. See cases infra this note. 


[a] For example (1) to pay em- 
ployees of the state, out of tax 
moneys, to investigate accidents and 
disburse compulsory automobile in- 
surance. In re Opinion of the Jus- 
tices, (Mass.) 171 N.E. 294, 69 A.L.R. 
388. (2) To require stenographers 
of the judges of certain courts to de- 
liver copies of the opinions to the 
elerk of the court, who shall,-without 
charge, deliver copies to counsel for 
private litigants. State v. Parker Dis- 
tilling Co., 189 S.W. 4538, 236 Mo. 219, 
237 Mo. 103. 


33. Terrell v. Middleton, 167 S.W. 
867 [error den 191 S.W. 11388, 193 S.W. 
139, 108 Tex. 14]. 


84. Ex parte Smythe, 120 S.W. 200, 
56 Tex.Cr. 375, 23 L.R.A.N.S. 854, 133 
AmSR 976 (a statute punishing the 
abandonment of wife and children and 
declaring that the fine shall be paid 
into court for their benefit is in con- 
flict with Const. art 16 § 6, providing 
that no appropriation for private pur- 
poses shall be made, since fines are 
the money of the state). 


35. For other examples see infra 
§§ 343, 344. 


36. In re Opinion of the Justices, 
98 N.E. 611, 211 Mass. 624, 42 L.R.A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


228 P. 145, 102 Okl. 140 (public funds 
cannot be used to assist individuals 
in a business, although affecting the 
public but not performed by the state 
in the exercise of its governmental 


functions). See also case infra this 
note. 
[a] Thus to sanction a grant of 


public funds the public purpose in- 
volved must be direct. Minnesota 
Sugar Co. vy. Iverson, 97 N.W. 454, 91 
Minn. 30. 


38. Hecke v. Riley, 290 P. 451, 209 
Cal. 767; Patrick v. Riley (Cal.) 287 
P. 455; Sacramento & San Joaquin 
Drainage Dist. v. Riley, 251 P. 207, 
199 Cal. 668; Flood Abatement Com- 
mission of Olean v. Merritt, 158 N.Y.S. 
289, 94 Misc. 388; Woodall v. Darst, 
77 S.H. 264, 80 S.E. 367, 71 W.Va. 350, 
44 L.R.A.N.S. 838, AnnCas1914B 1278. 


39. See constitutional provisions; 
and infra text and notes 49-72. 


40. Bullock v. Billheimer, 94 N.E. 
763, 175 Ind. 428; Hager v. Kentucky 
Children’s Home Soc., 83 S.W. 605, 
119 Ky. 235, 26 Kyl 1133, 67 L.R-A. 
815. See Opinion of Justices, 57 N.E. 
675, 175 Mass.’ 599, 49 L.R.A. 564 
(when a public purpose can be carried 
out or helped by spending public mon- 
ey, the power of the legislature is not 
curtailed or destroyed by the fact 
that the money is paid to private per- 
sons who had no previous claim of 
any kind). See also cases passim this 
section; and infra § 3438. 


[a] The test is in the end not the 
means, Hager v. Kentucky Children’s 
Home Soc., 83 S.W. 605, 119 Ky. 235, 
26 KyL 1133, 67 L.R.A. 815. 


Lb] Appropriation held valia.— 
Bullock v. Billheimer, 94 N.E. 763, 
175 Ind, 428 (appropriation to a uni- 
versity for the exclusive use of the 
agricultural experimental station, al- 
though products are sold to prevent 
their waste). 


41. See infra text and note 42. 


42. Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514. 


43. In re Opinion of the Justices, 
na N.E. 157, 240 Mass. 616, 23 A.L.R. 


. 


for expenses of prosecutions by vari- 
ous state officers, although invalid if 
made for the purpose of employing 
attorneys, where the appropriation 
appeared to be for the valid purpose, 
although the court might have in- 
ferred from the. amount that it in- 
cluded the invalid purpose). 


45. Daggett v. Colgan, 28 P. 51, 92 
Cal. 538, 27 AmSR 95, 14 L.R.A. 474; 


City of Richmond y. Pace, 103 S.EL. 


647, 127 Va. 274. See Oxnard Beet 
Sugar Co. v. State, 102 N.W. 80, 105 
N.W. 716, 73 Neb. 57 (in appropriating 
the public funds, if there is reason 
for doubt or argument as.to whether 
the purpose for which the appropria- 
tion is made is a private or a public 
purpose, and reasonable men might 
differ in regard to it, it is generally 
held that the matter is for the legis- 
lature; this is the only reasonable 
conclusion). 


_{a] Thus whether or not the pub- 
lic good will be served by an unstip- 
ulated reward or whether such. re- 
ward will be merely collateral, to a 
great extent must be left to the con- 
science of the legislature. Opinion of 
Justices, 57 N.E. 675, 175 Mass. 599, 
49 L.R.A. 564, ; 

46. Daggett v. Colgan, 28 P. 51, 
92 Cal. 53, 27. AmSR 95, 14 L.R.A. 
474; Hovey v. Foster, 21 N.E. 39, 
118 Ind, 502. See also Peo. v. Kings 
County, 52 N.Y..556 (the objects and 
purposes to which the money in the 
treasury shall be appropriated may 
be very much, if not entirely, in the 
discretion of the legislature). 


47. Daggett v. Colgan, 28 P. 51, 
92 Cal. 53, 27 AMSR 95, 14 L.R.A. 474; 
Hees v. Foster, 21 N.E. 39, 118 Ind. 


[a] Necessity alone is not the test. 
Daggett v. Colgan, 28 P. 51, 92 Cal. 
53, 27 AmSR 95, 14 L.R.A. 474, 


Encroachment on legislature gen- 
any see Constitutional Law §§ 387— 


48. Highway Commission Vv. 
Vaughn, 288 S.W. 875 (the general 
provision of Const. art 3 § 51 con- 
trolled by art 3 § 56 subd 6, specifical- 
ly authorizing the erection of inter- 
state bridges). : 


— 
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appropriations for charitable, educational, or ben- 
evolent purposes to persons or communities,!® ex- 
cept under certain constitutions for a certain ex- 
press purpose,°® such as pensions or gratuities for 
military services;°! likewise, appropriations for a 
benevolent purpose to any corporation may be ex- 
pressly prohibited.®? Such prohibition does not ap- 
ply to a transfer of funds to a government agency,®? 
for example, a county;°* but where such agency 
is to distribute public funds contrary to the consti- 
tutional prohibition, the appropriation is invalid.®® 
A prohibition of appropriations to individuals or 
communities for charitable or benevolent purposes 
does not apply to appropriations in the performance 
of a governmental duty and function,®* as in the 
proper exercise of the police power of the state5? 
_by providing for medical treatment by poor districts 
for hydrophobia,®* or in the payment of delayed 
.compensation®® by retirement acts;®° but caring 
for the indigent. is not a governmental duty so as 
not to be within the constitutional inhibition, where 
the welfare of the state as a whole is affected only 
incidentally.°t Although appropriations for charity 
otherwise prohibited by the constitution may be 
valid, if in performance of a public function or 
duty,°? where the constitution in addition prohibits 
appropriations to sectarian or denominational insti- 
tutions,°* the state’s contract with a sectarian hospi- 
tal for the care of the indigent sick has been held 
not in performance of a governmental function so 
as to be without the constitutional inhibition;** an 
appropriation to be distributed by the state depart- 
ment of welfare may not be paid out to sectarian 
‘hospitals for the care of the indigent sick;®*> nor 


49. See constitutional provisions; | 455; 


State v. Snyder, 212 P. 
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may the government reimburse a sectarian hospital 
for expenses incurred for charity;°* but there is 
an implied authority to make appropriations to a 
nonsectarian or nondenominational institution for 
charitable, educational, or benevolent purposes.®* 
The state constitution may provide that no appro- 
priation for charitable, industrial, educational, or 
benevolent purposes be made to any person, cor- 
poration, or community not under the absolute con- 
trol of the state.* Such prohibition does not apply 
to an appropriation to a corporation or political sup- 
division under the absolute control of the state,®® 
such as a county;*° nor to an appropriation for aid- 
ing the United States in time of war;7! but an ap- 
propriation as a guaranty to lenders under a farm 
loan act is invalid as an appropriation to persons 
not under the absolute control of the state.?2 Like- 
wise, the state constitution may forbid appropria- 
tions for the benefit of any institution not under 
state management and control;** accordingly, an 
appropriation for the restoration of a mission, 
owned by the Roman catholic church,’* has been 
held invalid; but an appropriation for an exhibi- 
tion of state products at a fair to-be held outside 
the state,’®> and an appropriation in aid of work 
for the relief of tuberculosis carried on by coun- 
ties under the direction of state authorities’® have 
been held valid. An appropriation is not within the 
constitutional prohibition against grants or dona- 
tions to other than state institutions, if the main 
object is for the public good, although an individ- 
ual or a private corporation may derive an inci- 
dental benefit from such expenditure.77 


Preexisting authority for payment. Under cer- 


771, 29; destitute farmers in certain counties 


and In-re Relief Bills, 39 P. 1089, 21 
Colo. 62 (construing Const. art 5 § 
34); Collins v. Martin, 139 A. 122, 290 


Pan. 388, .55- ALR. 43113. ‘Busser: v. 
Snyder, 128 A. 80, 282 Pa. 440, 37 
A.L.R. 1515: Lupp v. Adams County 


House of Employment, 57 Pa.Super. 
394; Momeyer v. Directors of Home 
for Destitute, 20 Pa. Dist. 945, 37 Pa. 
Co. 664 (all construing Const. art 3 
§ 18). ‘ 

[a] “Person” and “community.”— 
Busser v. Snyder, 128 A. 80, 282 Pa. 
440, 37 A.L.R. 1515 (as used in Const, 
art 3 § 18 not limited to a single per- 
son or place, but used in an inclusive 
sense relating to individual or group 
or class of persons, wherever situat- 
ed, in any part or all of the common- 
wealth). 


[b] “Hospital service” 
include noncharitable elements, so as 
to remove it from the constitutional 
inhibition against appropriations for 
charity. Collins v. Martin, 139 A. 122, 
290 Pa. 888, 55 A.L:R. 311. 


[ec] Appropriation held invalid.— 
Busser v. Snyder, 128 A. 80, 282 Pa. 
440, 37 A.L.R. 1515 (for the assistance 
of old age). 


50. See infra text and note 51. 


51. See constitutional provisions; 
and Busser v. Snyder, 128 A. 80, 282 
Pa. 440, 87 A.L.R. 1515 (construing 
Const. art 3 § 18, “pensions or gratul- 
ties for military services,’ which are 
excepted from the constitutional pro- 
hibition, are in the nature of com- 
pensation for special services to the 
state and imply a moral obligation on 
the part of the government). 


52. See constitutional provisions; 
and Harkin v. Board of Com’rs of 
‘Niobrara County, 222 P. 35, 30 Wyo. 


does not 


Wyo. 199 (both construing Const. art 
3 § 36). 


53. See infra text and note 54. 


54. Harkin v. Board of Com’rs of 
Niobrara County, 222 P. 35, 30 Wyo. 
455; State v. Snyder, 212 P. 771, 29 
Wyo. 199. 


55. Busser v. Snyder, 128 A. 80, 282 
Pa. 440, 37 A.L.R. 1515 (appropriation 
to commissioners), 


56. See Busser v. Snyder, 128 A. 
80, 282 Pa. 440, 37 A.L.R. 1515 (ap- 
propriations compensating institu- 
tions for caring’ for indigent, infirm, 
and mentally or physically defective 
persons, who become direct charges 
on body politic, for its own preserva- 
tion and protection, may be sustained 
on theory of governmental duty and 
function, and hence are not prohibit- 
ed by Const. art 3 § 18, as appropria- 
tions for charitable or benevolent pur- 
pornes See also infra text and note 
58. : 


57. See infra text and note 58. 


58. Lupp v. Adams County House 
of Employment, 57 Pa. Super. 394. 
Contra Momeyer v. Home, 20 Pa. Dist. 
945, 37 Pa. Co. 664. 


59. See infra text and note 60. 


60. See Busser v. Snyder, 128 A. 
80, 282 Pa. 440, 37 A.L.R. 1515 (appro- 
priations made for state employees, 
school teachers, and judges, by re- 
tirement acts, are delayed compensa- 
tion for long-continued performance 
of public duties, and not for charita- 
ble or benevolent purposes, within 
prohibition of Const. art 3 § 18). 

61. Collins v. Martin, 139 A. 122, 
290 Pa. 388, 55 A.U.R. 311. See In re 
Relief Bills, 39 P. 1089, 21 Colo. 62 
(an appropriation for the relief of 


of the state is within the prohibition). 
62. See supra text and note 56. 


63. See constitutional provisions, 
and infra § 348. F 


64. Collins v. Martin, 139 A, 122, 
290 Pa. 388, 55 A.L.R. 311. 


65. Collins v. Martin, supra. 
66. Collins v. Martin, supra. 


67. Busser v. Snyder, 128 A. 80, 
282. Pa. 440, 37 A.L.R..1515. 


68. See constitutional provisions; ° 
and Hill v. Rae, 158 P. 826, 52 Mont. 
378, LRA1917A 495 (construing Const, 
art .5 § 35); State v. Carter, 215 P. 
477, 30 Wyo. 22, 28 A.L.R. 1089 (con- 
struing Const. art 3 § 36). . 


69. See infra text and note 70. 


70. Harkin v. Board of Com’rs of 
Niobrara County, 222 P. 35, 30 Wyo. 


455; State v. Snyder, 212 P. 771, 29 
Wyo. 199. 
71. State v. Stewart, 171 P. 755, 54 


Mont. 504. 


72. Hill v. Rae, 158 P. 826, 52 Mont, 
378, LRAI917A, 495. 


73. See constitutional provisions; 
and Woman’s Relief Corps Home As- 
soc. v. Nye, 97 P. 208, 8 Cal.App. 527 
(construing Const. art 4 § 22, statute 
making appropriation held to have 
made institution a state institution). 


74, Frohliger v. Richardson, 218 
P. 497, 63 Cal.App. 209. 


75. Daggett v. Colgan, 28 P. 51, 92 
Cal. 58, 27 AmSR 95, 14 L.R.A. 474. 


76. Sacramento County v. Cham- 
bers, 164 P. 6138, 33 Cal.App. 142. 


77, Daggett v. Colgan, 28 P. 51, 92 
Cal, 53, 27 AmSR 95, 14 L.R.A, 474, 
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tain constitutions the legislature is prohibited from 
providing by appropriation or otherwise for the pay- 
ment of any claim against the state not authorized 
Although a law authorizing 
an agreement may afterwards be held unconstitu- 
tional, nevertheless, in certain cases where not clear- 
ly in violation of the constitution so as to be no 
protection at all, the law may be sufficient as express 
authority of law to authorize payment under the 
The courts cannot hold unconstitu- 
tional an act appropriating money to pav for expens- 
es, lawfully incurred or to be incurred, in the per- 
formance of official duty, ualess the appropriation 
is unlawful on the face of the act, without refer- 
The prohibition of the 
constitution has no reference to claims arising from 


by a preéisting law.** 


agreement. ‘® 


ence to facts aliunde.*? 


injuries by a tort.*? 
[§ 343] b. Gifts.*? 


78. See constitutional provisions; 
and Miller v. Dunn, 14 P. 27, 72 Cal. 
462, 1 AmSR 67 (construing Const. art 
4 § 32); In re Senate Bill No. 196, 48 
P. 540, 23 Colo. 508 (construing Const. 
art 5 § 28); State v. Dixon, 213 P. 227, 
66 Mont. 76 (construing Const. art 5 § 
29); State v. Wilson, 9 S.W. 155, 71 
Tex. 291 (construing Const. art 3 8 
44), See also Kilpatrick v. Compensa- 
tion Claim Board, (Tex.) 259 S.W. 164 
(construing Const. art 3 § 44, although 
no appropriation is made by a statute 
authorizing compensation for losses 
incurred by not growing cotton in 
prohibited zones under previous laws, 
such appropriation would be valid as 
authorized by such laws); and cases 
infra this note. 


[a] hus the legislature may not 
ratify an unauthorized act of a state 
officer on which a claim against the 
state is based. Mullan v. State, 46 
P. 670, 114 Cal. 578, 34 L.R.A. 262 
(the legislature cannot by meré reso- 
lution ratify the act of the governor 
in assuming to employ an agent to 
collect a claim in favor of the state); 
Nichols v. State, 32 S.W. 452, 11 Tex. 
Civ.App. 327 (under Const. (1845) art 
7 § 7, where the proposed cost of a 
building was limited, the state was 
not liable for alterations directed to 
be made by the commissioners in 
charge, involving an amount exceed- 
ing the appropriation, nor could the 
legislaturd ratify the contract, per- 
mitting suit on such claim and mak- 
ing an appropriation for the payment 
of the judgment that might be ren- 
dered). 


{b] Appropriation held constitu- 
tional.—Lewis v. Colgan, 47 P. 357, 
115;-Cal. 529 [ney 44..P., 1081, .5 Cal. 
- Unrep. Cas. 373] (compensation of 
an expert employed by a state board). 


[ce] Appropriation held unconstitu- 
tional.—In re Senate Bill No. 196, 48 
P. 540, 28 Colo. 508 (where a statute, 
establishing a home for girls and pro- 
viding for a board of control to con- 
tract for having the home conducted, 
by its terms seeks to impose liability 
only upon counties committing girls 
to such institution, an act appropri- 
ating money from the state treasury 
to pay an amount due under such 
contract is invalid); State v. Halde- 
man, €vex.Civ.App.) 1638 S.W. 1020 (a 
statute providing for the erection of 
certain buildings held not a sufficient 
preéxisting law to authorize an ap- 
propriation for extra work and mate- 
rials furnished). 


79, Miller v. Dunn, 14 P. 27, 72 Cal. 
462, 1 AmSR 67 (construing Const. 
art 48 32). 


The constitution of certain 
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states, except, in some instances, for certain express 
purposes,** such as the support of the poor,** or 
in ease of public calamity,*® may expressly prohibit 
the legislature from*making any gift to or in aid of 
individuals or corporations.*® 
provision, statutes granting or providing for an 
exemption from future taxation,*’ the reimburse-- 
ment of counties for revenue lost by exemption from 
taxation,*® the right to sue the state, where the cause 
of action accrues before the passage of the stat- 
ute,*® a waiver-of the defense of the statute of lim- 
itations in-an action against the state,®° the extin- 
guishment ofan obligation of the state,®1 the state’s 
future liability for its agents’ negligence,®* com- 
pensation for future injuries of county employees,°* 
the garnishment of wages of state officers and em- 


In construing such 


plevees,?* compensation to individuals in the exer- 


80. Lewis v. Colgan, 47 P. 357, 115 
Cal. 529 [rev 44 P. 1081, 5 Cal. Unrep. 


So 373] (construing Const. art 4 § 
32). 
Sl. Mills v. Stewart, 247° P. 332, 


76 Mont. 429, 47 A.L.R. 424 (constru- 
ing Const. art 5 § 29). 


82. Appropriations for: 


Charitable, educational, or benevolent 
purposes see supra § 342. 


Religious purposes see infra § 348. 
Sectarian institutions see infra § 348. 


Other than state institutions see su- 
pra § 342. 


83. See constitutional provisions; 
and infra text and cases 84, 85. 


84. See constitutional provisions; 
and State v. Davis, 229 N.W. 105, 59 
N.D. 191 (construing Const. § 185); 
State v. Carter, 215 P. 477, 30 Wyo. 
22, 28 A.L.R. 1089 (the prohibition 
against donations to individuals by 
Const. art 16 § 6, except for neces- 
sary support of the poor, and by 
art § 36, prohibiting appropria- 
tions for charitable purposes to any 
person, corporation, or community 
not under the absolute control of the 
state cannot be nullified by a simple 
claim that the recipient of the dona- 
tion is a poor person). 


85. See constitutional provisions; 
and case infra this note. 


[a] Bounty.—A statute offering a 
bounty for the killing of wild animals 
is not in violation. of a constitutional 
provision forbidding. the grant of 
public money to any individual, ex- 
cepting, however, the grant of aid in 
case of public calamity. Weaver v. 
Scurry County, (Tex.Civ.App.) 28 S. 
W. 836 (construing Const. art 3 § 51, 
oa to individuals to avert calam- 
ity). 


86. See constitutional provisions; 
and: 

Ariz.—Udall v. State Loan Board, 
273° PB. 721, 35 Ariz. 1; Fairfield v; 


Huntington, 205 P. 814, 817, 23 Ariz. 
528, 22 A.L.R. 1438 (both construing 
art 9 § 7). 


Cal.—Stevenson v. 


Colgan, 27 P. 
LOSS) POIs Cals 


649, 25 AmSR 230, 14 
L.R.A. 459 (construing Const. art 4 
§ 381). See also Molineux v. State, 
. 34, 109 Cal. 378, 50 AmSR 49 (a 
statute providing that in case of 
judgment against the state, it shall 
be for the amount due with legal in- 
terest from the time the obligation 
was due cannot have the effect of au- 
thorizing interest on coupons issued 
prior to the act, Const. art 4 § 381 


cise of the state’s police power,?® 


z 


aid to veterans,°® 


denying the legislature the power to 
make any gift). 


Ga.—Smith v. Fuller, 69 S.E. 177, 
135 Ga. 271, AnnCas1912A 70 (con- 
struing Const. art 7 § 16). 


Mo.—State v. St. Louis County 
Court, 44 S.W. 734, 142 Mo. 575 (con- 
struing Const. art 4 § 46). 


Mont.—Lewis & Clark County v. 
Industrial Acc. Board of Montana, 155 
P. 268, 52 Mont. 6, L.R.A.1916D 628 
(construing Const. art 13 § 1). 


N. Y.—Exempt Firemen’s Benev. 
Fund v. Roome, 45 AmR 217, 93 N.Y. 
313. [aff 29 Hun 391] (construing 
Const. [1846] as amended in [1874] 
art 8 § 10). See Peo. v. Journal Co., 
143 N.Y.S. 389, 158 App.Div. 326 [rev 
140 N.Y.S. 546, and aff 106 N.E. 759,. 
213 N.Y. 1] (Gif statutes providing for 
the appointment of state and county 
newspapers for the publication of the 
laws were construed to allow double 
compensation for one _ publication, 
they would be contrary to Const. art 
8 § 9, prohibiting gifts of state mon- 
ey to a private individual or corpora- 
tion); State v. Hauge, 164 N.W. 289, 
387 N.D. 583, LRA1918A 522 (constru- 
ing Const. art 12 § 185); State v. 
Snyder, 212 P. 771, 29 Wyo. 199 (con- 
struing Const. art 16 § 6). 


And see cases infra this, section. 


87. Harkin v. Board of Com’rs of 
Niobrara County, 222 P. 35, 30 Wyo. 
455; State v. Snyder, 212 P. 771, 29 
Wyo. 199 (both construing a statute 
a ing to the property of veter- 
ans). : 


88. State v. Snyder, 212 P. 771, 29 
Wyo. 199; Harkin v. Board of Com’rs 
of Niobrara County, 222 P. 35, 30 
Wyo. 455 (both construing a statute 
as not invalid as making a gift indi- 
rectly to the veterans exempt). 


89. Chapman v. State, 38 P. 457, 
104 Cal. 690, 43 AmSR 158. 


90. Bickerdike v. State, 78 P. 270 
144 Cal. 681. Oe 


rita Hecke v. Riley, (Cal.) 290 P. 
ol. 

92. Heron v. Riley, (Cal.) 289 P, 
160 [superseding 284 P. 209]. 


93. Lewis & Clark County v. In- 
dustrial Acc. Board of Montana, 155 
P. 268, 52 Mont. 6, LRA1916D 628. 

94. State v. Roseberry, (Ariz. 

Aeeae ed y, (Ariz.) 289 
95. 
455. 

96. Veterans’ Welfare Board y, 

Riley, 206 P. 631, 188 Cal. 607 (stat- 
QO, 


Patrick v. Riley, (Cal.) 287 P. 


For later cases, developments and changes in the law see Annotations, Same title and saction number. 
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. teachers’ insurance,®™ payment to convicts for their 


labor,°* a bounty for killing wild animals,®® a build- 
ing for the use of veterans for services to be ren- 
dered by fostering patriotism,’ payment of the ex- 
penses of a police officer incurred in the discharge 
of his duty,” the purchase of an interest in an 
unexpired lease in a tract given to the state,? have 
been held constitutional; on the other hand, statu- 
tory provisions, statutes, or resolutions have been 
held unconstitutional in granting or providing for 
the cancellation or refund of taxes previously as- 
sessed,* the reduction of the rate of a tax right to 
which has vested in the state,®> the payment of a 
portion of the county taxes to cities, towns, or vil- 
lages,® the payment of license fees to a humane so- 
ciety,’ the payment of an amount unpaid on con- 
tracts for the improvement of public streets,’ the 
payment of unpaid jurors,® the payment for serv- 
ices of one not an officer of the state,1° the remis- 
sion to mortgagors of interest on loans from the 
state,t1 the reimbursement of the sureties of a 
county officer,1? the relief of sufferers from floods,!3 
compensation for exhibits lost at a state fair,'* the 
restoration of an old mission,?® the transportation 


utes sufficiently valid to justify the 13. 


appointment of a board and incurring 
of expenses). 


STATES 


ca 


Patty v. Colgan, 31 P. 1133, 97 
Cal. 251, 18 L.R.A. 744. 
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of veterans to a battlefield,1® additional pay for 
porters of the legislature.17 Under certain consti- 
tutions such provision has been held applicable only 
to the money of the state.t18 In the absence of or 
without reference to any such express prohibition, 
under an express or implied prohibition of the con- 
stitution against the use of public money for any 
but a public purpose,’® the legislature cannot make 
a gift of public money to private individuals.2° A 
constitutional limitation, express or implied, on gifts 
of public money does not generally apply to a dis- 
bursement, appropriation, or other fiscal statute for 
a public purpose,*! to carry out a function of the 
government,”? or to discharge an obligation of the 
state,?* although only a moral or equitable obliga- 
tion.?4 Accordingly, the following have been held 
valid as for a public purpose: Appropriations or 
disbursements to aid navigation, prevent floods, and 
reclaim land,”® to assist the United States in time - 
of war,?° to strengthen fraternal and patriotic ties 
in the United States,?* to promote patriotism?® by 
the educaticnal assistance of war veterans?® or the 
erection of a hall for their use,?® to benefit soldiers 
who have served their country in war,?1 to conduct — 


propriation of the public funds of the 
state has been upheld upon this 


97. State v. Hauge, 164 N.W. 289, 
37 N.D. 583, LRAI918A 522. : 


98. California Highway Commis- 
sion, Department of Engineering, v. 
Industrial Accident Commission, 251 
P. 808, 200 Cal. 44, 49 A.L.R. 1377. 


99. Ingram v. Colgan, 38 P. 315, 
39 P..437, 106 Cal. 113, 46 AmSR 221, 
28 L.R.A, 187. 


1. Allied Architects’ Ass’n of Los 
Angeles v. Payne, 221 P. 209, 192 Cal. 
431, 30 A.L.R. 1029. 


2. State v. St. Louis, 73 S.W. 623, 
174 Mo. 125, 61 L.R.A. 593. 


3. Yosemite Stage, ete, Co. v. 
Dunn, 23 P. 369, 83 Cal. 264. 

4 In re Guiteras’ Estate, 204 
N.Y.S. 267, 122 Mise. 523. 

5. In re Potter’s Estate, 204 P. 


$26, 188 Cal. 55. ct 


6 State v. St. Louis County Court, 
44 S.W. 734, 142 Mo. 575 (to be ex- 
pended on roads, streets, or highways, 
the maintenance of which, by law, 
is-on such cities, towns, or villages). 


7. Fox v. Mohawk, etc., Humane 
Soc., 59 N.E. 353, 165 N.Y. 517, 80 
AmSR 767, 51 L.R.A. 681 (construing 
Const. art 8 § 9, prohibiting the mon- 
ey of the state to be given to any as- 
sociation, without deciding that li- 
cense fees are necessarily money of 
the state or within another prohibi- 
tion of the constitution applicable to 
money of cities, a statute requiring 
the owner of a dog to pay a license 
fee to a humane society for its own 
use is within either constitutional 
prohibition). 


8. Conlin v. Board of Sup’rs of 
San Francisco, 33 P. 753, 99 Cal. 17, 
21 L.R.A. 474, 37 AmSR 17. 


9. Powell v. Phelan, 71 P. 335, 337, 
138 Cal. 271. 


10. Kavanaugh v. Gordon, 149 S. 
W. 587, 244 Mo. 695 (agent of a state 
commission to be paid on his own 
vouchers). 

11. Rowlands v. State Loan Board 
of Arizona, 207 P. 359, 24 Ariz. 116. 


12. Smith v. Fuller, 69 S.E. 177, 
135 Ga. 271, AnnCas1912A 70. 


14. Alameda County vy. Chambers, 
170 P.. 650, 35 Cal.App. 587. 


15. Frohliger v. Richardson, 
P. 497, 63 Cal.App. 209. 


16. McClure v. Nye, 133 P. 1145, 
22 Cal.App. 248. 


17. Robinson v. Dunn, 19 P. 878, 77 
Cal. 473, 11 AmSR 297. 


18. Shepherd’s Fold of Protestant 
Church v. New York, 96 N.Y. 137 [aff 
10 Daly 319] (not to money raised by 
ordinary local taxation for loeal pur- 
poses and to be disbursed by local 
authorities). 


218 


19. See supra § 342. 
20. State v. Turner, 207 P. 223, 111 
Ikan. 302; Hicks v. Davis, 154 P. 


1030, 97 Kan. 312 [reh den 156 P. 774, 
97 Kan. 662]; Opinion of Justices, 57 
N.E. 675, 175 Mass. 599, 49 L.R.A. 564. 


21. See case infra this note; 
infra text and notes 25-34. 


[a] The fundamental subject of 
inquiry, where a question arises as to 
whether or not a proposed applica- 
tion of public funds is to be deemed a 
gift within a constitutional prohibi- 
tion, is as to whether the money is to 
be used for a public or private’ pur- 
pose; if an appropriation is for a 
public purpose, within the jurisdic- 
tion of the appropriating body, it is 
not generally to be regarded as a gift. 
City of Oakland v. Garrison, 228 P. 
433, 194 Cal. 298 (construing Const. 
art 4 § 31). 


22. See infra text and notes 37-61. 
23. See infra text and notes 62-78. 


24. Peo. ex rel. Cayuga Nation of 
Indians v. Commissioners of Land Of- 
fice, 1837 N.Y.S. 398, 152 App.Div. 543, 
frev 131 N.Y.S. 937, 74 Misc. 154, and 
aff 100 N.E. 735, 207 N.Y. 42]; Civic 
Federation v. Salt Lake County, 61 P. 
222, 22 Utah 6; State v. Carter, 215 
P. 477, 30 Wyo. 22, 28 A.L.R. 1089. 
See cases infra this note; and infra 
text and notes 67-78. 


[a] “Moral or equitable obliga- 
tion” defined.—‘‘It is difficult to de- 
fine, with absolute accuracy, just 
what is included in theterm . . but 
in all those cases in which the ap- 


and 


ground the state has received some 
benefit as a state, or the claimant has 
suffered some direct injury ‘under 
circumstances where in fairness the 
state might be asked to respond— 
where something more than a mere 
gratuity was involved.’ ” Fairfield 
v. Huntington, 205 PRP. 814, 817, 28 
Ariz. 528, 22 A.L.R. 1438 [quot Peo. v. 
Westchester Nat. Bank, 132 N.E. 241, 
231 N.Y. 465, 15 A.L.R. 1344] (con- 
struing Const. art 9 § 7). See Far- 
rington v. State, 161 N.E. 438, 248 
N.Y...112 [foll Hines v. State, 234_ 
N.Y.S. 224, 134 Misc, 1] (of the pay- 
ment of private claims by the state, 
authorized where private persons 
have conferred benefits on the state 
which the state has continued to en- 
joy without the return of a quid pro 
quo or where injuries have been 
wrongfully inflicted on individuals by 
those in the state’s service or others 
for whoge acts the state might justly 
be held responsible). 


[b] Payment for services.—A]- 
though the existence of a moral ob- 
ligation against the state to pay for 
services rendered does not always de-. 
pend upon whether an appropriation 
for such services could have been 
made before they were rendered, the 
right of the legislature to have made 
the appropriation in the first place is 
one of the criteria by which to judge 
whether a moral obligation exists to 
pay for the services. State v. Carter, 
215 P. 477, 80 Wyo. 22, 28 A.L.R. 1089. 


25. Reclamation Board v. Cham- 
bers, 189 P. 479, 46 Cal.App. 476. 


26. State v. Stewart, 171 P. 755, 
54 Mont. 504. 
27. Stephens v. Chambers, 168 P. 


595, 34 Cal.App. 660 (an appropriation 
to be used in connection with the 
Vicksburg Memorial). 


28. See infra text and notes 29, 30. 


29. Veterans’ Welfare Board vy. 
Riley, 208 P. 678, 18% Cal. 159, 23 
A.WRe 1531, 


30. Allied Architects’ Ass’n of 
Los Angeles v. Payne, 221 P. 209, 192 
Cal. 431, 30 A.L.R. 1029. 


81. Veterans’ Welfare Board vy. 
Riley, 206 P. 631, 188 Cal. 607. 
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an election for officers of a political party,?? to ex- 
hibit the state’s products at a fair,** or the regula- 
tion of marketing the agricultural products of the 
state;** the following invalid: Appropriations to 
pay for losses sustained at a state exhibit,°° to 
restore an old mission;*® the following have been 
held valid as carrying out a function of state gov- 
ernment: Appropriations or disbursements for, or 
a statutory requirement that fees or fines be paid 
to, or that a tax due the state be credited to, a gov- 
ernment agency,?’? such as a county,?®’ a drainage 
district,?® a levee district,4° road districts,*1 a 
schoo! district,42 a tuberculosis bureau under the 
state board of health,*? a commission for building 
a courthouse,** either a purely publie corporation,*® 
or a municipal corporation, acting in a dual capacity, 
for the public proper, and for itself in its private 
capacity,*® or a private or municipal agency doing 
government work,*’ such as a society for the preven- 
tion of eruelty to animals,*® agricultural societies,*? 
a municipal insane asylum;°° disbursements, ap- 
propriations, or other fiscal measures in the exer- 
cise of the state’s police power®! for the protection 
of the public,®? such as an appropriation to share 


32. Heath v. Rotherham, 77 A. 520, 


STATES 
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| the cost of an internal improvement to control flood 


waters,°* the grant of part of the state taxes to a 
municipality to build sea walls against floods,°* a 
requirement that a percentage of the premiums of 
foreign fire insuranée companies be paid to fire- 
men,°® payment of part of the expense of changing 
grade crossings,®°* payment to convicts for labor per- 
formed;°®? appropriations or disbursements for the 
care of the needy®® or sick,®® for the encouragement 
of education by providing free textbooks,®° for the 
encouragement of the militia by a bonus;*! the fol- 
lowing have been. held valid as in payment of an 
obligation of the state: A disbursement, appropria- 
tion, or other fiscal measure in discharge of the 
state’s obligations to settlers, in payment of the 
purchase price of swamp lands,*? in payment of 
services®* in furnishing a plan to sell state bonds,** 
assuming liability for injuries due to the negli- 
gence of a state agent;®® the following have been 
jheld valid in payment of a moral or equitable ob- 
ligation of the state: Disbursements, appropriations, 
or other fiscal measures providing for a bonus to 
veterans,®? compensation for an injured state em- 
ployee,®*® for the widow of a state officer, killed in 


79 N.J.L. 22 (county committee of a 
political party part of the election 
machinery). 


@3. Dagegétt v. Colgan, 28 P. 51, 92 
Cal. 53, 27 AmSR 95, 14 L.R.A. 474. 


34. State v. Turner, 164 N.W. 924, 
87 N.D. 635 (construing Const. § 185). 


35. Alameda County v. Chambers, 
170 P. 650, 35 Cal.App. 537. 


86. Frohliger v. Richardson, 218 
P. 497, 63 Cal.App. 209 (a statute ap- 
propriating money for the restoration 
of the San Diego Mission cannot be 
sustained on the ground that the ap- 
propriation is for,a public purpose on 
the ground of the historical and edu- 
cational interest of the mission). 


37. See case infra this note; 
infra text and notes 39-50. 


[a] hus the prohibition by a cer- 
tain constitution of a gift to a ‘“‘cor- 
poration” refers to private and busi- 
ness corporations and does not in- 
clude governmental agencies, such as 
counties or towns. Cayuga County v. 
State, 47 N.E. 288, 153 N.Y. 279 (con- 
struing Const. art 8 § 10). 


38. See supra note 37; 
note 45 


39. Reclamation Board of Califor- 
nia v. Riley, 284 P. 668, 208 Cal. 661; 
Sacramento & San Joaquin Drainage 
Dist. v. Riley, 251 P..207, 199 Cal. 668; 
Reclamation Board v. Chambers, 189 
P. 479, 46 Cal.App. 476; Argyle Dredg- 
ing Co. v. Chambers, 181 P. 84, 40 Cal. 
App. 332; State v. Taylor, 123 S.W. 
892, 224 Mo. 393. 


40. Fisher v. Steele, 1 So. 882, 39 
La.Ann. 447. 


41. State ex rel. Columbia Special 
Road Dist. v. Johnson, (Mo.) 182 S.W. 
750; State ex rel. Moberly Special 
Road Dist. v. Burton, 182 S.W. 746, 
266 Mo. 711; BHlting v. Hickman, 72 
S.W. 700, 172 Mo. 237. 


42. State ex rel. Clark y. Gordon, 
170 S.W. 892, 261 Mo. 681. 


43. Sacramento County y. Cham- 
bers, -164 P. 613;38 Cali App. 142% 


44. Benedict v. New Orleans, 39 
So. 792, 115 La. 645. 


45. State ex rel. Clark vy. Gordon, 


and 


and infra 


170 S.W. 892, 261 Mo. 631. See also] lic instruction, the advancement of 

case infra this note. learning, and the cause of agricul- 
fa]. “County” distinguished from | ‘Ure)- 

“municipal corporation.”—A ‘‘county”’ 51. See infra text and notes 53-57. 

is an agency of the state in the per- ; « 

formance of its functions, while a 52. See infra text and notes 53-56. 

“municipal corporation” is created 53. Flood Abatement Commission 


chiefly to administer local and in- 
ternal affairs. Bexar County v. Lin- 
den, 220 S.W. 761, 110 Tex. 339 [rev 
(Civ.App.) 205 S.W. 478] (a statute 
requiring district attorneys to pay in- 
to the county treasury the excess fees 
of their office held not to be a grant 
of the public moneys of the state to 
municipal corporations in violation of 
Const. art 3 § 51). 


46. State ex rel. Clark vy. Gordon, 
170 S.W. 892, 261 Mo. 631. 


47. See infra text and notes 48-50. 


4s. American Soc. for Prevention 
of Cruelty to Animals v. City of New 
Work, 199° N¥:S..'%28; | 205 @App. Div: 
335; Peo. ex rel. Westbay v. Delaney, 
130: N,Y¥-Si: 833/078 2 Mise. & faff “3h 
N.Y.S: 1137, 146 App.Div. 957]. See 
Fox v. Mohawk, etc., Humane Soc., 
59 N.E. 353, 165 N.Y. 517, 80 AmSR 
767, 51 L.R.A: 681 (conceding that a 
humane society was created by the 
legislature as a subordinate govern- 
mental agency to assist in the en- 
forcement of the criminal laws rela- 
tive to cruelty to animals, the devo- 
tion of fees received from the licens- 
ing of dogs to the care or destruction 
of other dogs not licensed is not to a 
governmental purpose, and is an un- 
authorized appropriation of public 
moneys). 


50. State v. Seibert, 24 S.W. 750, 
27 S.W. 624, 1238 Mo. 424 (Const. art 
4 § 46, providing that thé legislature 
shall have no power to make any 
grant of public money ‘to any in- 
dividual, association of individuals, 
municipal or other corporation what- 
soever,”’ is not violated by an appro- 
priation for the support of the in- 
digent insane in an insane asylum, al- 
though such asylum is a private in- 
stitution. of a city and not one of the 


eleemosynary institutions of the 
state). 
49. State v. Kerns, 136 N.E. 217, 


104 Ohio St. 550 (organized for the 
purpose of holding agricultural fairs, 
a public institution designed for pub- 


of Olean vy. Merritt, 158 N.Y.S. 289, 


aah SAS 388 (construing Const. art 
54. City of Aransas Pass v. Keel- 


ing, 247 S.W. 818, 112 Tex. 339. 


55. Citizens’ Ins. Co. v. Hebert, 71 
So. 955, 139 La. 708; Cutting v. Tay- 
ioe 51) NJW.949,7 32 Sub. 1d, PoeTaRSAS 


56. In re New York Cent. & H. R. 
R. Co., 121 N.Y.S. 524, 136 App.Div. 
760 [mod 93 N.E. 515, 200 N.Y. 121]. 


57. State Board of Charities and 
Corrections v. Hays, 227 S.W. 282, 190 
Ky. 147. 


58. Woman’s Relief Corps Home 
Assoc. v. Nye, 97 P. 208; 8 Cal.App. 
527 (construing Const. art 4 § 31). 


59. Sacramento County v. Cham- 
bers, 164 613, ..33, ,CalkiApp. 2142 
(granting state aid to counties for 
the support of tuberculosis patients). 


60. MacMillan Co. v. Clarke, 194 
P. 1030, 184 Cal. 491, 17 A.L.R. 288: 
Borden y. Louisiana State Board of 
Education, 123 So. 655, 168 La. 1005, 
67 A.L.R. 1188. 


61. State v. Handlin, 162 N.W. 379, 
38. Daly a0. 


pe Hecke v. Riley, (Cal.) 290 P. 


63. McCord v. Slavin, 76 P. 1104, 
1438 Cal. 325. 


64. See infra text and note 65. 


65. State ex rel. Kelly v. Hack- 
mann, 205 S.W. 161, 275 Mo. 636. 


66. Mills v. Stewart, 247 P. 332, 
76 Mont. 429, 47 A.L.R. 424. 


67. Grout v. Kendall, 192 N.W. 529, 
195 Iowa 467. 


68. Fairfield v. Huntington, 205 
P. 814, 23 Ariz. 528, 22 A.U-Re.14383 
Munro v. State, 168 N.Y.S. 61, 181 
sneak 30 [aff 119 N.B. 444, 223 N.Y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 343] 


the performance of his duty,®® for being prevented 
from growing cotton in the exercise of the state’s 
police power,’® allowance of a claim for legal ex- 
penses in procuring reinstatement by an illegally 
discharged state civil service employee,’ allowance 
of a claim arising out of the performance of a pub- 
lic contract because of statutory provisions enacted 
after undertaking such contract,?? payment by cer- 
tain insurers to the fund of firemen no longer in the 
service of the state,7? payment for the services of 
a society for the prevention of cruelty to animals,’4 
relief from repayment of money lent by the state 
but wasted under the supervision of a state board,?® 
issuance of bonds for the amount due a university 
from a fund held in trust by the state,7® reimburse- 
ment of a county for money expended in the trial 
of convicts for crimes committed during their im- 
prisonment,‘? new bridges at the expense of the 
state;‘® the following have been held invalid as 
not in payment of a legal obligation of the state: 
Reimbursement of expenses incurred in preparation 
for a contest for membership which was not prose- 
euted before the legislature or any of its commit- 
tees;*® where, although the state may be under a 
moral or equitable obligation to make a certain pay- 
ment, such obligation in the absence of a legal claim 
has been held insufficient to except a statute from 
the prohibition of the constitution,®® an appropria- 
tion or resolution providing for compensation for 
personal injuries while in the service of the state,*+ 
payment of an amount unpaid on contracts for the 
improvement of public streets,°? payment of unpaid 
jurors,®* a bounty to veterans ;°* the following have 
been held invalid as not in payment of a moral or 
equitable obligation of the state: Disbursements or 
appropriations for a claim based on an unconstitu- 


State v. Carter, 215 P. 477, 30[ 49; 


Wyo. 22, 28 A.L.R. 1089. 
70. Kilpatrick ov. Compensation 


69. 


STATES 


Conlin v. Board of Sup’rs of San 
Hrancisco; fsa ve.) fee. eo oO” Cal. 
L.R.A. 474, 37 AmSR 


[59 C.J.] 205 


tional statute,*> for a claim whose sole reeommen- 
dation is its worthiness,*® such as a public officer’s 
claim based on his voluntary acts,*? statutes author- 
izing a claim for expenses in defending a criminal 
libel charge, where claimant’s release on habeas cor- 
pus was unwarranted,®® for failure to obtain full 
damages in a suit by the court’s limitation of dam- 
ages to the amount claimed,®® compensation of heat- 
ing contractor because of building contractor’s delay 
where the former’s contract stipulated against such 
charge,?® reimbursement of an officer in the national: 
guard for expenses in successfully defending charges 
for his remoyal.®t| Where money is paid for services 
rendered, the primary purpose of the payment, a 
collateral purpose to protect a class of the com- 
munity will not bring such payment within the pro- 
hibition of the constitution.®? The burden is pri- 
marily on the legislature to determine whether or 
not the purpose served by an expenditure is a public 
purpose, not within the constitutional prohibition 
on gifts of public funds;°* and the legislature will 
be presumed to have investigated: the facts warrant- 
ing an appropriation.°* In a jurisdiction where the 
legislature may not use the public funds in pay- 
ment of any claim not a legal obligation of the 
state,°> where the legislature sees fit to declare the 
nature of the claim, the court is compelled to in- 
quire whether or not it may be legally regarded as 
the basis of a debt or obligation on the part of the 
state;°® however, where an act of the legislature 
appropriating money to an individual for services 
rendered the state is valid on its face, courts can- 
not look into evidence aliunde to determine whether 
it was a gift in violation of a constitutional pro- 
vision ;°’ where public funds may be used to pay 
a moral or equitable obligation of the state,°8 in 


BP. 721,935" Ariz. 1, 


88. Cuvillier v. 
284, 250 N.Y. 258. 


17, 21 


17; Mills v. State, 


165 N.E. 


Claim Board, (Tex.Civ.App.) 259 S.W. 
164. 


71. Farrington v. State, 161 N.E. 
438, 248 N.Y. 112. 
72. Callanan v. State, 184 N.Y.S. 


688, 113 Misc. 267 [aff 186 N.Y.S. 301]. 


73. Exempt Firemen’s Beneyv. Fund 
v. Roome, 45 AmR 217, 93 N.Y. 313. 


74. American Soc. for Prevention 


‘of Cruelty to Animals v. City of 


New York, 199 N.Y.S. 728, 205 App. 
Div. 335. 


75. Udall v. State Loan Board, 273 
P. 721, 35 Ariz. 1 (construing Const. 
re sor Sa). 

76. Hanly v. Sims, 93 N.H. 228, 94 
N.E. 401, 175 Ind. 345 (no statute of 
limitation or other bar should re- 
strain a state from yielding a com- 
plete account of a bounty rendered 
by the federal government in trust 
for a domestic university corpora- 
tion). 

77. Cayuga County v. State, 47 
N.E. 288, 153 N-Y. 279. 


78. Oswego & S. R. Co. v. State, 
124 N.E. 8, 226 N.Y. 351; Lehigh Val- 
ley R. Co. v. Canal Board, 97 N.E. 964, 
204 N.Y. 471, AnnCas1913C 1228]. 


79. Wessling v. Nye, 105 P. 408, 
156 Cal. 472. 


80. Veterans’ Welfare Board v. 


Riley,” 208 P. 678, 189 Cal. 159, 22 
A.L.R. 1531; Powell v.. Phelan, 71 
Pregcs la8. Cal.) 271. Molineux..N. 


Stewart, 247 P. 332, 76 Mont. 429, 47 
A.L.R. 424. 


[a] “Legal claim,” as applied to a 
state, refers to a claim which is rec- 
ognized or authorized by the law of 
the state, or one which might be en- 
forced in an action at law if the state 
were a private corporation. Mills v. 
Stewart, 247 P. 332, 76 Mont. 429, 47 
A.L.R. 424. 


Sl,. . Bourne jv.) Hart,, 28) Py-951, 293 
Cal. 321, 27 AmSR 208, 15 L.R.A. 431. 


82. Conlin v. Board of Sup’rs of 
San, Franeisco,;.33° P., 753; 99) Cal. 17, 
21 L.R.A. 474, 37 AmSR 17 (constru- 
ing Const. art 4 § 310). 


83. Powell v. Phelan, 
138 Cal,271. 


84. State v. Dixon, 213 P. 227, 66 
Mont. 76. 


85. Minnesota Sugar Co. v. Iver- 
son, 97 N.W. 454, 91 Minn. 30; Oxnard 
Beet Sugar Co. v. State, 102 N.W. 80, 
105 N.W. 716, 73 Neb. 57. 


86. Udall v. State Loan Board, 273 
P. 721, 35 Ariz. 1. See Rowlands v. 
State Loan Board of Arizona, 207 P. 
359, 24 Ariz. 116 (construing Const. 
art 9 § 7, while the object had in view 
may be a worthy one, the restriction 
upon the power of the legislature can- 
not be ignored). See also Farring- 
ton v. State, 161 N.E. 438, 248 N.Y. 
112 (legislature cannot bestow char- 
ity under the cloak of recognizing and 
satisfying a debt of honor under 
Const. art 8 § 9). 


87. Udall v. State Loan Board, 273 


Td P3380; 


89. Mendelson v. State, 240 N.Y.S. 
673, 136 Misc. 242 [aff 173 N.E. 852, 
254 N.Y. 530]. 


90. A. B. Barr & Co. v. State, 215 
NY -S.7813; 127 Misc. 75: 


91. Hines v. State, 234 N.Y.S. 224, 
134 Misc, 1. 


Peo. v. Crane, 108 N.E. 427, 214 
N.Y. 154, LRA1916D 550, AnnCas 
1915B 1254]. 


93. Veterans’ Welfare Board v. 


Riley; 208. -P.. 678) 189 Cal. 159,22 
A.L.R. 1531, 
94. State v. Carter, 215 P. 477, 30 


Wyo. 22, 28 A.L.R. 1089. 
95. See supra text and note 80. 


96. Alameda County v. Chambers, 
170 P. 650, 35 Cal.App. 537. See Con- 
lin v. Board of Sup’rs of San Fran- 
ciseo, 33 Pi. 753; 99 Cal Lj 2i LRA. 
474, 37 AmSR 17 (taking judicial no- 
tice of the fact that, under statutory , 
requirements, all contracts for im-— 
provements of streets of San Fran- 
cisco contain the express condition 
that in no case will the municipality 
be liable, an act directing the board 
of supervisors of San Francisco to 
pay the amount unpaid on contracts 
for the improvement of city streets 
to a certain contractor is invalid). 


97. Rankin y. Colgan, 28 P. 673, 92 
Cal. 605; Stevenson vy. Colgan, 27 P. 
1089, 91 Cal. 649, 25 AmSR 2380, 14 
L.R.A. 459. 


98. See supra text and note 24, 
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the case of. every enactment sanctioning the allow- 
ance of a private claim, there arises a preliminary 
question of legislative power which must be deter- 
mined by the courts, namely, it must appear that 
the particular claim belongs to a class of claims con- 
cerning which the legislature, in the exercise of a 
wide discretion, might reasonably say they involve 
a moral obligation on the part of the state to sat- 


isfy.°° 


[§ 344] c. Loans. Under the constitutional pro- 
hibition against appropriating public money for 
private purposes,! or giving private persons gratu- 
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[§§ 343-345 


publie purpose cr in payment of an obligation of 
the state: Appropriations or expenditures providing 
for loans to veterans,* loans to settlers,* although 
giving a preference to veterans;° the following has 
been held invalid: Afi appropriation for seed-grain 
loans to farmers, not limited to paupers.® 


[§ 345] 2. Use of Credit’—a. Loan, Pledge, or 
Gift of credit—(1) In General. The constitution of 


the state may provide that the credit of the state 


ities,? the following have been held valid as for a ‘ 


99. Farrington v. State, 161 N.E. 
438, 248 N.Y. 112. See’ Babcock v. 
State, 180 N.Y.S. 3, 190 App.Div. 147 
(the question of the justice and equi- 
ty of a claim survives to the courts). 
See also case infra this note. 


[a] Criterion of the validity of a 
doubtful claim.—‘“‘It is undoubtedly 
true that the Legislature has no pow- 
er to grant private charities or gra- 
tuities, and that it is bound to confine 
its appropriations to the field of public 
PUrposes;) «Acs yet... there 
is necessarily a zone of doubt Ptags 
where the judgment of the members 
of the Legislature under the sanction 
of their official oaths becomes the 
only practicable criterion of the va- 
lidity of the claim as a moral obliga- 
tion of the state.” Grout v. Kendall, 
192 N.W. 529, 535, 195 Iowa 467. 


1. See supra § 342. 
2. See supra § 343. 
3. Veterans’ Welfare Board v. Ri- 


ley, 206 P. 631, 188 Cal. 607; Hinton 
v. Lacy, 137 S.B. 669, 193 N.C. 496. 


4 Wheelon v. South Dakota Land 
Settlement Board, 181 N.W, 359, 43 
S.D. 551, 14 A.L.R. 1145. 


5. Wheelon v. South Dakota Land 
Settlement Board, 181 N.W. 359, 43 
S.D. 551, 14 A.L.R. 1145. 


6. Deering v. Peterson, 
568, 75 Minn. 118. 


7, Prohibition of, for religious pur- 
pose or sectarian institution see infra 
§ 348. 

8. Ark.—Cobb v. Parnell, 36 S.W. 
(2d) 388; Connor y. Blackwood, 2 S.W. 
(2d) 44, 176 Ark. 139; Ruff v. Wo- 
mack, 298 S.W. 222, 174 Ark. 971; Bush 
v. Martineau, 295 S.W. 9, 174 Ark. 214; 
Hays v. McDaniel, 196 S.W. 934, 130 
Ark. 52 (all five construing Const. 
art, 16.08 <b). 


Cal.—Veterans’ Welfare Board v. 
Jordan, 208 P. 284, 189 Cal. 124; Vet- 
erans’ Welfare Board vy. Riley, 206 P. 
631, 188 Cal. 607 (both construing 
Const. art 4 § 31); Peo. v. Pacheco, 
27 Cal. 175 (construing Const. (1849) 
art 11 § 10); Argyle Dredging Co. vy. 
Chambers, 181 P. 84, 40 Cal.App. 332 
(construing Const. art 4 § 81). 


Fla.—Ridgeway v. Peacock, 131 So. 
140, 100 Fla. 1297; Martin v. Dade 
Muck Land Co., 116 So. 449, 95 Mla. 
530 [appeal dism 49 S.Ct. 25, 278 U.S. 
ra (both construing Const. art. 9 § 
10). 


Ill.— Hagler v. Small, 188 N.E. 849, 
307 Ill. 460; Martens v. Brady, 106 
N.E. 266, 264 Ill. 178 (both constru- 
ing Const. art 4 § 20). 


Iowa.—McLeland v. Marshall Coun- 
ty, 201 N.W. 401, 203 N.W. 1, 199 Iowa 
1232; Grout v. Kendall, 192 N.W. 529, 
195 Iowa 467 (both construing Const. 
Fs egy lt fine 6 J 


17 N.W. 


Ky.—Bloxton v. State Highway 
Commission, 8,S.W.(2d) 392, 225 Ky. 
324 (construing Const. § 177). 


Mich.—Fitzsimmons v. Rogers, 220 
N.W. 881, 243 Mich. 649; Detroit 
Museum of Art v. Engel, 153 N.W. 
700, 187 Mich. 482 (both construing 
Const. art 10 § 12). 


Minn.—Lyman y. Chase, 226 N.W. 
633, 842, 178 Minn. 244; Sundquist v. 
Fraser, 191 N.W. 931, 154 Minn. 371; 
Deering v. Peterson, 77 N.W. 568, 75 
Minn. 118 (all three construing art 9 
§ 10). 


Mo.—State vy. Chariton Drainage 
Dist. No. 1, 158 S.W. 633, 252 Mo. 345 
(construing Const. art. 4 § 45). 


Mont.—State v. Dixon, 213 P. 227, 
66 Mont. 76; State vy. Wienrich, 170 
P. 942, 54 Mont. 390; Hill v. Rae, 158 
P. 826, 52 Mont. 378 (all three con- 
struing Const. art 13 § 1). 


Neb.—State v. Love, 131 N.W. 196, 
89 Neb. 149, AnnCas1912C 542, 34 
if ae 607 (construing Const. art 

Bs 


N. Y.—Peo. v. Westchester County 
Nat. Bank, 132 N.E. 241, 231 N.Y. 465 
(construing Const. art 7 § 1, prohibit- 
ing the giving or lending of the cred- 
it of the state to or in aid of any 
individual); Peo. y. Denniston, 23 N. 
TE 8) (construing Const. [1846] art 
7 


N. C.—Yarborough vy. North Caro- 
lina Park Commission, 145 S.E. 5638, 
196 N.C. 284; Lacy v. Fidelity Bank 
of Durham, 111 S.E. 612, 183 N.C. 373 
(both construing Const. art 5 § 4). 


N. D.—State v. Davis, 229 N.W. 105, 
59 N.D. 191 (construing Const. § 185). 


Olhio.—State v. Kerns, 136 N.E. 217, 
104 Ohio St. 550; Kasch v. Miller, 135 
N.E. 813, 104 Ohio St. 281 (both con- 
struing Const. art. 8 § 4). 


Or.—Kinney v. City of Astoria, 217 
P. 840, 108 Or. 514; McMahan y. Ol- 
cott, 1383 P. 836, 65 Or. 5387 (both con- 
struing Const. art 11 § 7). 


S. C.—Chapman v. Greenville Cham- 
ber of Commerce, 120 S.E. 584, 127 
S.C. 173; State v. McCown, 75 S.E. 
392, 92 S.E. 81 (both construing Const. 
art 10 § 6). 


S. D.—State v. Board of Com’rs of 
Edmunds County, 156 N.W. 96, 36 S.D. 
606 (construing Const. art. 13 § 1). - 


Tenn.—Malone v. Peay, 17 S.W.(2d) 
901, 159 Tenn. 321 (construing Const. 
art 2 § 31). 


Tex.—Cherokee County vy. Odom, 15 
S.W.(2d) 588, 118 Tex. 288; Winder 
Bros. v. Sterling, 12 S.W.(2d) 127, 
118 Tex. 268, 14 S.W.(2d) 802, 118 Tex. 
168; Highway Commission of Texas 
v. Vaughn, 288 S.W. 875; Neff v. 
Elgin, 270 S.W. 873; City of Aransas 
Pass v. Keeling, 247 S.W. 818, 112 
Tex. 339; Terrell v. Middleton, 187 


shall not bé given, pledged, or lent to, or given in aid 
of, any individual, association, corporation, public or 
private, or political subdivision of the state,* unless 


S.W. 367 [error den 191 S.W. 1138, and 


reh den 193 S.W. 139] (all six con- 
struing Const. art 3 § 50). 


Wash.—Seattle, etc., Waterway Co. 
v. Seattle Dock Co., 77 P. 845, 35 
Wash. 503 [aff 25 S.Ct. 789, 195 U.S. 
624, 49 L. Ed. 350] (construing Const. 
art 12°§ 9 and art 8 § 5). 


Wis.—Loomis v. Callahan, 220 N.W. 
816, 196 Wis. 518; State v. Johnson, 
176 N.W. 224, 170 Wis. 251 (both con- 
struing Const. art 8 § 3). See also 
cases infra this note. 


fa] Loan of credit and power to 
create a primary indebtedness distin- 
guished.—A provision of the consti- 
tution that prohibits the state from 
lending its credit merely withholds 
all power and function of suretyship, 
but does not prohibit a bond issue, al- 
though for the purpose of paying the 
sum realized to other beneficiaries, 
where the state recognizes the bene- 
ficiaries as in the nature of creditors, 
and the state’s obligation to the bond- 
holder is primary, not secondary. 
Grout v. Kendall, 192 N.W. 529, 195 
Iowa 467 (holding bonus act valid un- 
der Const. art 7 § 1). 


[b] United States is not a corpo- 
ration within the meaning of a consti- 
tutional provision prohibiting the giv- 
ing of a_state’s credit. Malone v. 
Peay, 17 S.W.(2d) 901, 159 Tenn. 321 
(construing Const. art 2 § 31, the pur- 
pose of which was to prevent loss to 
the state, as not applicable to a bond 
issue for acquiring land and timber 
rights to be transferred to the United 
States for park purposes involving no 
loss to the citizens of the state). 


[c] Credit not used or use of cred- 
it constitutional.—Darby v. Wright, 6 
F. Cas. No. 3,574, 3 Blatchf. 170 (a 
statute, releasing a lien of the state 


on a railroad, by which statute the - 


state assumes no debt and incurs no 
obligation); Ridgéway v. Peacock, 
(Fla.) 131 So. 140 (sale of tax certifi- 
cates held by state after expiration of 
redemption period); Martin vy. Dade 
Muck Land Co., 116 So. 449, 95 Fla. 
530 [appeal dism 49 S.Ct.°25, 278 U.S. 
560, 73 L. Ed. 505] (issue of drainage 
district bonds not pledge or loan of 
state’s credit to district); Martens v. 
Brady, 106 N.H. 266, 264 Ill. 178 (as- 
sumption by the state of the payment 
of one half the cost of state-aid roads 
upon condition that counties pay the 
other half, but in no way pledging or 
loaning the state’s credit to aid a 
county in raising its half); McLeland 
v. Marshall County, 201 N.W. 401, 203 
N.W. 1, 199 Iowa 1232 (apportion: 
ment to the Several counties of the 
share of the primary road fund each 
is entitled to, but not pledging the 
credit of the state to any county); 
Merchants’ Union Barb Wire Co. v. 
Brown, 20 N.W. 484, 64 Iowa 275 (an 
appropriation in aid of a farmers’ as- 
sociation in litigation relating to pat- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 345] 


authorized by the vote of the people.? Under cer- 
tain constitutional provisions the credit of the state 
may not be granted or loaned to aid any company 
without a provision that the whole property of the 
company shall be bound for the security of the state, 
The state cannot 
pledge its credit for the payment of an obligation 
where such pledge would be incurring an obligation 
prohibited by the constitution,'! although the state 
may hold property, the proceeds of which are pledged 
to and sufficient for such payment.}2 
tional limitation on the use of the state’s credit 


prior to other debts or liens.1° 


ents of barbed wire); Fitzsimmons & 
Galvin v. Rogers, 220 N.W. 881, 243 
Mich. 649 (the obligation to secure a 
new right of way for a railroad in 
exchange for land taken from the 
railroad for a highway); Fanning v. 
University of Minnesota, (Minn.) 236 
N.W. 217 (bonds given by regents of 
state university for financing the 
building of a dormitory, by which the 


board pledged the earnings of the 
dormitory, but expressly exempted 


the state, university, and state prop- 
erty from any liability); Lyman v. 
Chase, 226 N.W. 633, 226 N.W. 842, 
178 Minn. 244 (establishment of wild 
life preserve by acquisition of unre- 
deemed delinquent lands, assessed for 
drainage district benefits, and reim- 
bursement of counties by state cer- 
tificates of indebtedness); State ex 
rel. Jones v. Chariton* Drainage Dist. 
No. 1, 158 S.W. 633, 252 Mo. 345 (lia- 
bility for the expense of highway 
bridges across drainage ditches on 
counties); State v. Marion County 
Court, 30 S.W. 108, 128 Mo. 427 [aff 
31 -S.W. 23, 128 Mo. 127] (a statute 
authorizing the county court to levy 
a certain license tax on saloons for 
county purposes and providing that 
in certain townships a certain propor- 
tion of tlhe funds, so raised, shall be 
used to pay the township indebted- 
ness); Opinion of Justices, 55 Mo. 
497 (extending the time of a loan 
made by the state to a railroad com- 
pany); Peo. v. Denniston, 23 N.Y. 
247 (construing Const. [1846] art 7 
§ 9, where the credit of the state had 
been loaned before the adoption of the 
constitutional prohibition, a statute 
giving the holders of railroad stock, 
so issued, the option of having it pay- 
able at a certain date, where under 
the original issue the state was to fix 
a period for its payment); State v 
Davis, 229 N.W. 105, 59 N.D. 191 (con- 
struing Const. § 185, the purpose of 
which was primarily to inhibit the 
state from indulging in the practice, 
which had been in vogue in many oth- 
er states, of giving or loaning the 
state’s credit to companies promising 
to construet railways or other inter- 
nal improvements, as not applicable 
to a statute authorizing nonprofit as- 
sociations to construct and maintain 
dormitories on the proceeds of bond 
issues or mortgages at state educa- 
tional institutions); Kasch vy. Miller, 
135 N.B. 813, 104 Ohio-St. 281 (is- 
suance of bonds for construction of 
dams and reservoirs); Kinney v. City 
of Astoria, 217 P. 840, 108 Or. 514 (ap- 
propriation to a city, partially de- 
stroyed by fire, of state taxes, to be 
used in payment of bonds for the re- 
construction of public property); 
Chapman v. Greenville Chamber of 
Commerce, 120 S.H. 584, 127 (SiCi 103 
(grant of a building site for a term 
of years to a chamber of commerce 
for the erection of an Office building 
on terms); State v. Board of Com’rs 
of Edmunds County, 156 N.W. 96, 36 
S.D. 606 (although the state, under a 
certain statute, pays for the examina- 
tion of county books, to be reim- 
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bursed by the counties, yet the meth- 
od is merely one of procedure and 
the state does not loan its credit to 
the counties in violation of Const. art 
13. § 1); Cherokee County v. Odom, 
15 S.W.(2d) 538, 118 Tex. 288 [rev 
(Civ.App.) 297 S.W. 1055] (employ- 
ment of a person or company by the 
county commissioners’ court to pre- 
pare an abstract of property and 
plats, maps, ete., of the lands of a 
county, to be used as an aid in the 
collection of delinquent taxes, pay- 
ment to be made out of a part of such 
taxes when collected); Winder Bros. 
v. Sterling, 12 S.W.(2d). 127, 118° Tex. 
268 [aff.14 S.W.(2d) 802, 118 Tex. 
168] (withholding from public con- 
tractors of sufficient sums to pay 


claims for material, labor, etc.); Neff 


v. Elgin, (Tex.Civ.App.) 270 S.W. 873 
(furnishing ranger with carbine and 
pistol at cost and deducting price 
from his first salary); Seattle, etc., 
Waterway Co. v. Seattle Dock Co., 77 
P. 845, 35 Wash. 503 [aff 25 S.Ct. 789, 
1935 U.S. 624, 49 L. Ed. 350] (excava- 
tions of public waterways by private 
contract, with liens on the state tide 
lands for the compensation, where 
the state is not liable to discharge 
the lien); Loomis y. Callahan, 220 
N.W. 816, 196 Wis. 518 (leasing of 
university lands by regents for erec- 
tion of university building on terms). 
See Veterans’ Welfare Board v. Riley, 


206 P. 631, 188 Cal. 607 (an act au- 


thorizing a board to acquire land,and 
water rights with the proceeds of a 
bond issue and to sell such rights to 
veterans who will become settlers, 
and an act authorizing a board to use 
the proceeds of a bond issue to pur- 
chase for resale to veterans land or 
homes are sufficiently valid to justify 
the appointment of the board and in- 
curring of expenses even though 
some features of these statutes may 
be unconstitutional). See also supra 
this note [a], [b]. 


[d] Use of credit unconstitution- 
al.—Chicago Motor Club v. Kinney, 
160 N.E. 1638, 329 Ill. 120 (statute re- 
quiring a refund on motor fuel used 
for purpose other than motor vehi- 
cles); Fergus v. Russel, 110 N.E. 130, 
270 Ill. 304, AnnCasi916B 1120 (an 
appropriation to pay the expenses of 
a committee, appointed by the legisla- 
ture but acting as private individu- 
als); Hill v. Rae, 158 P. 826, 52 Mont. 
378 (appropriation by Farm Loan Act 
of a certain amount as guaranty to 
lenders); Terrell v. Middleton, (Tex. 
Civ.App.) 187 S.W. 367 [error refused 
191 S.W. 1138, and reh den 193 S.W. 
139] (appropriation to pay for per- 
sonal expenses of the governor of the 
state). 


9. Hinton v. Lacy, 137 S.E. 669, 193 


N.C. 496 [cit Const. art 5 § 4]; Gal- 
loway v. Jenkins, 63 N.C. 147 (con- 
struing Const. art 5 § 5 cl 2). See 


McKittrick v. Arkansas Cent. R. Co., 
14 S.Ct. 661, 152 U.S. 473, 38 L. Ed. 518 
(construing Ark. Const. [1868] art 10 
§ 6, as withdrawing authority, given 
by an act, to issue without the con- 
sent of the voters bonds of the state 
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does not apply to a loan or gift of such credit to an 
agency of the state1? for state purposes.'4 
specific grant of power to do a particular thing, 
which may involve the use of the state’s credit, 
controls with respect to such special matter as 
against a general prohibition.!® 
ute, the state becomes the custodian of securities 
deposited with it, incurring or assuming no respon- 
sibility except that of a depositary, the constitu- 
tional provision against giving or lending the credit 
of the state is not violated.14% 
vision as to the use of the state’s credit may be 


The 


Where, by stat- 


A constitutional pro- 


in aid of the construction of rail- 
roads). 


10. Cunningham y. Macon, ete., R. 
Co. 1528; Ct 361 156. US 400) tories 
Ed. 471 (construing Ga. Const. 
Amendm.). 


ll. State Capitol Commission v. 
State Board of Finance, 132 P. 861, 74 
Wash. 15. 


Limitations on indebtedness see in- 
fra §§ 351-372. 


12. State Capitol Commission v-. 
State Board of Finance, 132 P. 861, 74 
Wash. 15 (although the appraised val- 
ue of the capitol lands exceeds the 
amount of the bonds proposed to be 
issued for the capitol fund, these 
bonds constitute an indebtedness 
which the state cannot pledge itself 
eee except as provided by Const. 
ar i 


13. Yarborough v. North Carolina 
Park Commission, 145 S.E. 563, 196 
N.C. 284 (construing Const. art.5 § 
4). See also cases infra this note. 


[a] Highway commission.—Con- 
nor v. Blackwood, 2 S.W.(2d) 44, 176 
Ark. 139 (an act authorizing a state 
highway commission to issue bonds 
for the construction of a bridge is 
not invalid under Const. art 16 § 1); 
Bloxton v. State Highway Commis- 
sion, 8 S.W.(2d) 392, 225 Ky. 324 (an 
act empowering the state highway 
commission as the agency of the state 
to build bridges and to issue bonds in 
Borahe a is not invalid under Const. § 
1 . 


[b] Park commission.—Yarbor- 
ough vy. North Carolina Park Com- 
mission, 145 S.B. 563, 196 N.C. 284 (a 
statute authorizing the issuance of 
state bonds to pay for lands condemn- 
ed by the state park commission held 
not invalid as giving or lending the 
state’s credit in aid of a corporation). 


[ce] Reclamation district.—Argyle 
Dredging Co. v. Chambers, 181 Py 84, 
40. Cal.App. 332 (an act authorizing 
the state board of control to purchase 
warrants of a drainage district is not 
within. the prohibition of Const. art 4 
§ 31, since a reclamation district is 
not a corporation but a government 
agency to carry out a specific. pur- 
pose, the agency ceasing with its ac- 
complishment). 


[ad] State bridge corporation.—Al- 
abama State Bridge Corporation v. 
Smith, 116 So. 695, 217 “Ala. 311 (con- 
struing Const. 1901 § 94, and holding 
valid an act creating a state bridge 
corporation and authorizing a bond_is- 
sue for the construction of bridges). 


14. See infra § 346. 

15. See case infra this note. 

[a] Use of credit constitutional.— 
Highway Commission of Texas v. 


Vaughn, (Tex.Civ.App.) 288 S.W. 875 
(a general provision controlled by an- 
other specifically authorizing the 
erection of interstate bridges). 

16. Atty.-Gen. v. North American 
L. Ins. Co., 82 N.Y. 172 (construing 
Const. [1846] art 7 § 9). 
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both mandatory and prohibitory,!’ applicable alike 
to the legislature and the people in their legislative 
In the use of. its credit, the state can- 


eapacity.t® 


not do indirectly what it cannot do directly.*® 
limitation on the power of the legislature to lend 
or give the credit of the state should, it has been 
held, be construed liberally to effect its purpose ;*° 
thus, any plan or scheme, by which in effect the 
credit of the state is given or loaned, is prohib- 
ited, regardless of the particular form of the trans- 


17. 
Mont. 
ab) 

18. 
Mont. 
1). 


19. Deering v. Peterson, 77 N.W. 
568, 75 Minn. 118 (construing Const. 
art 9 § 10); Webb v. Lafayette Coun- 
ty, 67 Mo. 353 [foll State v. Walker, 
85 Mo. 41] (construing Const. art 11 
§ 13). See also case infra this note. 


[a] “hus, whether or not an act 
contemplates’ a gift of the state’s 
eredit does not depend on the mere 
form of the transaction. People v. 
Westchester County Nat. Bank, 132 
N.E. 241, 281 N.Y. 465 (construing 
Const!) artl7 $1, iart 82/§'9)). 


[b] For example (1) the state can- 
not borrow money on its own bonds 
and then loan the money. Deering v. 
Peterson, 77 N.W. 568, 75 Minn. 118 
(construing Const. art 9 § 10). (2) 
Where a gift of bonds would be a gift 
within a constitutional prohibition, an 
issue of bonds by the state with the 
express condition that their proceeds 
should be given instead of the bonds 
would be within the prohibition. Peo. 
v. Westchester County Nat. Bank, 132 
N.E. 241, 231 N.Y. 465 (construing 
Const. art 7 § 1, art 8 § 9). (3) Where 
Const. art 11 § 13 prohibits the state 
from giving or lending its credit in 
aid of any person, association, or cor- 
poration, an act authorizing the peo- 
ple of a township to give its reve- 
nues in payment of stock subscribed 
in a corporation, the township to be 
reimbursed from the revenues of the 
state, is invalid. Webb v. Lafayette 
County, 67 Mo. 353. 


20. Veterans’ Welfare Board v. 
Jordan, 208 P. 284, 189 Cal. 124, 22 
A.L.R. 1515 (construing Const. art 4 § 
31). 


State v. Dixon, 213 P. 227, 66 
76 (construing Const. art 13 § 


State v. Dixon, 213 P. 227, 66 
76 (construing Const. art 13 § 


21. Veterans’ Welfare Board v. 
Jordan, 208 P. 284, 189 Cal. 124 (con- 
struing Const. art 4 § 31). 


[a] Use of credit unconstitutional. 
—Veterans’ Welfare Board v. Jordan, 
208-P. 284, 189 Cal. 124, 22 A.L.R. 
1515 (where, under the provisions of 
a statute, a veteran is to select prop- 
erty he wishes to purchase and it is 
purchased, if approved, by a board 
with the money of the state derived 
from a bond issue and sold to the vet- 
eran upon certain terms of payment, 
the credit of the state in effect is 
loaned to the veteran purchasing a 
farm or home and such statute is un- 
constitutional; likewise, those por- 
tions of & law providing for the loan- 
ing of money to settlers, from the 
proceeds of state bonds, to enable 
them to purchase personal property 
to carry on their farming operations, 
constitute the loan of the credit of 
the state within a constitutional pro- 
hibition). 

22. See constitutional provisions; 
and cases infra this note. 


[a] County yroads.—Mitchell  v. 
Knox County Fiscal Court, 177 S.w. 


STATES 
action.?+ 


prohibited.?? 
A 


279, 165 Ky. 543 (a statute aie | a 
state road tax held not invalid be- 
cause aiding county roads, where 
Const. § 177, providing that the credit 
of the state shall not be given or loan- 
ed to any municipality or public sub- 
division of the state, so far as it pro- 
hibits state aid to public roads is nul- 
lified by an amendment providing that 
the credit of the state may be given 
Enes county for public road purpos- 
es). 


[b] Rural credit system.—Schaaf 
v. South Dakota Rural Credit Board, 
164 N.W. 964, 39 S.D. 377 (construing 
Const. art 13 § 1, as amended by [L. 
(1915) ¢ 233]). 


23. See case infra this note. 


[a] Industrial commission.—Bau- 
ernfeind v. Nestos, 189 N.W. 506, 48 
N.D. 1218 (although an _ industrial 
commission may be given wide discre- 
tionary powers concerning state in- 
dustries and utilities, nevertheless 
these powers, generally speaking, are 
concerned with such activities func- 
tioning separately from the state; 
where funds involved are_ public 
funds, raised by the state directly, 
through taxation, in its sovereign ca- 
pacity for a public purpose, the state’s 
credit may not be pledged, unless 
aay exists express authority there- 
or). 


24. See Alabama State Bridge Cor- 
poration v. Smith, 116 So. 695, 217 
Ala. 311 (construing Const. [1901] § 
94 as applicable to private corpora- 
tions only); State v. Love, 131 N.W. 
196, 89 Neb. 149, AnnCas1912C 542, 34 
L.R.A.N.S. 607 (construing Const. art 
12 § 3 as intended to prevent the state 
from extending its credit to private 
enterprises); State v. Kerns, 136 N.E. 
217, 104 Ohio St. 550 (construing 
Const. art 8 § 4 as relating to private 
business enterprises). 


[a] Thus (1) where the state is 
not to lend its credit for any purpose, 
denial of the right to permit another 
agency to use its credit does not de- 
ny the state the right to use its credit 
for its own purposes. Connor v. 
Blackwood, 2 S.W.(2d) 44, 176 Ark. 
139; Ruff v. Womack, 298 S.W, 222, 
174 Ark. 971; Bush vy. Martineau, 295 
S.W. 9, 174 Ark. 214; Hays v. McDan- 
iel, 196 S.W. 934, 130 Ark. 52 (all four 
construing Const. art 16 § 1). See 
also Hager v. Kentucky Children’s 
Home Soc., 838 S.W. 605, 119 Ky. 235, 
26 KyL 1138, 67 L.R.A. 815 (Const. § 
177, prohibiting the state from lend- 
ing or giving its credit to any person 
or corporation, doeS not prevent it 
from buying and paying for what it 
needs to enable it to discharge its 
governmental duties). (2) A: consti- 
tutional limitation on pledging or 
lending the credit of the state for 
the benefit of any individual, com- 
pany, association, or corporation does 
not apply to a statute intended as a 
police measure. State v. McCown, 75 
S.E. 392, 92 S.C. 81 (construing Const. 
art 10 § 6). (38) A constitutional pro- 
vision that the legislative assembly 
shall not loan the credit of the state 


Power of state officer. 
authority, it has been held, the state’s credit may 
not be pledged by an officer of the state.?* 


[§ 346] (2) Purpose. A limitation on the power 
of the state or legislature to lend or give the state’s 
credit does not apply to a loan or gift of the state’s 
credit for the state’s purposes”? or for the com- 


J ees ae 


[$§ 345-346 


An amendment to the constitution may 
authorize the state to give or lend credit otherwise 


In the absence of express 


has no application to a state enter- 
prise, where no credit is extended to 
private sources to promote private 
schemes. McMahan v. Olcott, 133 P. 
836, 65 Or. 537 (construing Const. art 
11 § 7). (4) Where the state dis- 
charges a state obligation to a munici- 
pality, no question arises under a con- 
stitutional prohibition of the loan or 
pledge of the state’s credit to such 
corporation. City of Aransas Pass v. 
Keeling, 247 S.W. 818, 112 Tex. 339 
(construing Const. art 3 § 50). 


[b] For example: (1) Aid of des- 
titute. Hager v. Kentucky Children’s 
Home Soc., 83 S.W. 605, 119 Ky. 
235,226 Kyla - 1133, 67 -LeReAve Shp. 
State v. Wienrich;: 170 P. 942, 54 


Mont. 390 (construing Const. art 
10 § 5, art 13 § 1, in view of-—the 
constitutional provision as to the 


aid of the destitute, a statute au- 
thorizing counties to issue bonds or 
warrants to procure seed grain for 
needy farmers is valid). (2) Aid to 
railroad for military purposes. Peo. 
v. Pacheco, 27 Cal. 175 (construing 
Const. [1849] art 11 § 10, prohibiting 
the state from giving or lending its 
credit to, or in aid of, a corporation, 
if the legislature may authorize the 
building of a railroad for military 
purposes, it may appropriate funds 
to aid a corporation in the construc- 
tion of a similar work in considera- 
tion of its use for such purposes). 
(3) Cause of agriculture. See infra 
this note (6). (4) Deficiencies in the 
general reyenue fund. Hays v. Mc- 
Daniel, 196 S.W. 934, 130 Ark. 52 (an 
act providing for borrowing money to 
cover deficiencies in state’s general 
revenue fund and issuing interest- . 
bearing evidences of indebtedness 
held not violative of Const. art 16 § 1). 
(5) Education of children. Ruff v. 
Womack, 298 S.W. 222, 174 Ark. 971 
(using state’s credit to obtain money 
to lend to needy school districts is not 
lending its credit under Const. art 16 
§ 1); Boehm v. Hertz, 54 N.E. 973, 
182 Il). 154, 48 L.R.A. 575 ‘Cunder 
Const. art 8 § 1, requiring the gen- 
eral assembly to provide a system of 
free schools, the legislature may ap- 
rropriate state funds to pay the ex- 
penses of a normal school whose ob- 
ject is to qualify teachers for the 
common schools of the state, without 
violating Const. art 4 § 20, prohibiting 
the state from lending its credit in aid 
of any public or other corporation) ;. 
Lacy v. Fidelity Bank of Durham, 111 
S.E. 612, 183 N.C. 373 (Const. art 5 § 
4 has no proper application to a bond 
issue necessary for the lawful main- 
tenance of a state-wide school sys- 
tem imposed as a primary duty on the 
state itself). (6) Education of eiti- 
zens. State v. Kerns, 136 .N.E. 2417, 
104 Ohio St. 550 (a statute providing 
for financial aid to independent agri- 
cultural societies organized for the 
purpose of holding agricultural fairs 
held not violative of Const. art 8 § 4, 
since such statute is in aid of a pub- 
lic institution designed for public in- 
struction, the advancement of learn- 
ing, and the cause of agriculture). 
(7) Irrigation project. McMahan v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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mon good.?5 


credit of the state.2¢ 


Olcott, 133 P. 836, 65 Or. 537 (constru- 
ing Const. art 11 § 7). (8) Land set- 
tlement. Veterans’ Welfare Board v. 
Jordan, 208 P. 284, 189 Cal. 124, 22 
A.L.R. 1515 (construing Const. art 4 
§ 31, and holding valid the provisions 
of a.statute providing for a bond is- 
sue for the purpose of acquiring wa- 
ter rights and selling the land so im- 
proved to veterans). (9) Pensioning 
of firemen by cities. State v. Love, 
131 N.W. 196, 89 Neb. 149, 34 L.R.A. 
N.S. 607, AnnCas1912C 542 (constru- 
ing Const. art 12 § 3). (10) Roads. 
Bush v. Martineau, 295 S.W. 9, 174 
Ark. 214 (an act authorizing the state 
to borrow money for the construction 
of new roads and to issue state high- 
way notes therefor secured by certain 
revenues is not contrary to Const. art 
16, § 1, for the state does not loan 
its credit, but uses it). (11) Rail- 
roads. Peo. v. Pacheco, 27 Cal. 175 
(construing Const. [1849] art 11 § 
10, an appropriation for the benefit 
of a railroad for which it is to render 
certain services to the state is not a 
loan or gift of credit but simply the 
case of the state paying a corpora- 
tion for services to be rendered, and 
it does not matter that the payment is 
not made to the railroad itself but to 
the creditors of the company). (12) 
Warehouses. State v. McCown, 75 
S.E. 392, 92 S.C. 81 (construing Const. 
art 10 § 6). (13) Payment of moral 
obligation to counties. Lyman_ v. 
Chase, 226 N.W. 633, 842, 178 Minn. 
244 (construing Const. art 9 § 10, 
where counties were compelled to is- 
sue drainage bonds, a statute provid- 
ing for their payment is valid where 
the drainage in question failed to be- 
stow the anticipated benefits on the 
lands assessed; under this situation 
it seems there is at least a moral ob- 
ligation for the state to come to the 
rescue of a governmental agency up- 
on which it ill-advisedly imposed a 
state burden). (14) Protection of mu- 
nicipality from storms. City of Aran- 
sas Pass v. Keeling, 247 S.W. 818, 112 
Tex. 339 (a statute granting for a 
period of years part of the state tax- 
es to a city to construct sea walls to 
prevent floods:held not violative of 
Const. art 3 § 50, since, to the extent 
that the state aids in protecting the 
municipality from the menace of 
storms, it discharges a state obliga- 
tion). (15) For other examples of the 
use of credit for the state’s purposes 
See cases supra § 345. 


[ec] Use of credit held not for pub- 
lic purpose.—(1) Bonus to veterans, 
State v. Dixon, 213 P. 227, 66 Mont. 
76 (construing Const. art 13 § 1, an 
act providing for adjusted compensa- 
tion to each soldier in the war against 
Germany and authorizing the issue of 
bonds for that purpose held invalid, 
since the payment of a bounty is not 
a public purpose after the termination 
of the war). (2). Clearing tracts. 
Sundquist v. Fraser, 191 N.W. 931, 154 
Minn. 371 (clearing certain tracts, the 
expense to be defrayed by county 
bonds, not a forest fire preventive 
measure, but in promotion of private 
interests and invalid under Const. art 
9 § 10). (3) Railroad districts. At- 


[59 C. J.—14] 


Thus, it has been held, whether or 
not the purpose is a public one is a test as to whether 
or not a statute provides for a proper use of the 
However, such test, it has 
been held, is not the sole test, but that in addition 
there must be at least a moral obligation on the, 
_ part of the state for the use of its eredit.27 
struing the constitutional provisions of a certain 
state, it has also been held that it does not suffice 
that the general purpose of a statute providing for 


STATES 


Con- 


kinson vy. Board of Com’rs of Ada 
County, 108 P. 1046, 18 Idaho 282, 28 
L.R.A.N.S. 412 (a statute providing 
for the formation of railroad districts 
and authorizing them to vote bonds is 
contrary to the spirit of Const. art 
8 § 2). (4) Seed grain loans. Deer- 
ing v. Peterson, 77 N.W. 568, 75 Minn. 
118 (construing Const. art 9 § 10, a 
statute is unconstitutional where it 
appropriates money for seed grain 
loans to farmers whose crops were de- 
stroyed, but does not confine its bene- 
fits to those who are a public charge 
or in imminent danger of becoming 
such). 


Loan or gift of state’s credit to 
state agency see supra § 345 


25. Cobb v. Parnell, (Ark.) 36 S.W. 
(2d) 388, 394 (at a time of general 
destitution, a statute authorizing a 
state agricultural credit board to is- 
sue state bonds to finance farmers and 
stock raisers is not unconstitutional 
under art 16 §1; but “the doctrine an- 
nounced in this case has no applica- 
tion except in cases where the 
calamity is certain and irremediable 


in its nature and general in its 
scope’). See also cases infra this 
note. 

[a] For example, exempting power 


companies from taxation. Williams v. 
Baldridge, 284 P. 203, 48 Idaho 618 
(an exemption from taxation of power 
companies pumping water for irriga- 
tion purposes under Const. art 7 §§ 5, 
8, to the ultimate benefit of consum- 
ers is not a donation or extension of 
credit prohibited by Const. art 8 § 2). 


26. Hagler v. Small, 138 N.E. 849, 
855. 307 Ill. 460 (construing Const. art 
4 § 20, granting of bonuses or pay- 
ments in recognition of military serv- 
ice is tor a public not a private pur- 
pose in that they incite patriotism, en- 
courage the detense of the country in 
future conflicts, and promote public 
welfare). See People v. Westchester 
County Nat. Bank, 132 N.E. 241, 231 
N.Y. 465 (construing Const. art 7 § i, 
the payment of a bonus for past serv- 
ices is for a public purpose—an in- 
citement to patriotism and an en- 
couragement to defend the country in 
future conflicts). 


[a] Requirement of moral or legal 
obligation incongruous.—The test of 
public purpose is incongruous with 
a requirement that public money can- 
not be paid to individuals through the 
use of the credit of the state, where 
there is no moral or legal obligation 
of the state to that individual, for the 
purpose of such payment is not pri- 
marily concerned with the individual, 
but with the welfare of the public as 
a whole. Hagler v. Small, 138 N.E. 
849, 307 Ill. 460. 


27. People v. Westchester County 
Nat. Bank of Peekskill, 132 N.E. 241, 
231 N.Y. 465, 15 A.L.R. 1344 (constru- 
ing art 7 § 1, art 8 § 9). 


[a] “Moral obligation” defined.—A 
moral obligation means that some di- 
rect benefit has been received by the 
state as a state, or Some direct injury 
has been suffered by claimant under 
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the use of the credit of the state is public, unless 
the specific objects of the statute are under the ab- 
solute control of the state.28 
the state may expressly provide that its credit shall 
not be lent for the aid of any private undertaking2® 
or any business enterprise of any individual, as- 
sociation, or corporation.?° 
tion provides that public eredit cannot be lent for 
the aid of private objects or enterprises,*? the state’s 
credit may be given or lent in aid of a private cor- 


The constitution of 


Where the constitu- 


circumstances where in fairness the 
state may be asked to respond, and 
there must bé something more than a 
mere gratuity involved; an obligation 
is implied that binds, if not in law, at 
least in morals; there must bea duty, 
even if it is a duty that is not en- 
forceable; when ‘moral obligation” 
is used in relation to the spending of 
public funds, more than gratitude is 
meant. People v. Westchester Coun- 
ty Nat, Bank of Peekskill, 132 N.E. 
241, 231 N.Y. 465, 15 ALAR. 1344 (a 
statute providing for issuance of 
bonds to raise money to pay a bonus 
to persons who served in the military 
or naval service of the United States 
gives the credit of the state to the 
soldiers and sailors, not to satisfy 
any obligation that the state owes 
them, but as a gratuity, and is there- 
fore prohibited by Const. art 7, § 1; 
in serving the United States, they 
were not serving the state, although 
protecting it, for the state exercised 
no authority over them). See State 
v. Dixon, 213 P. 227, 66 Mont. 76 (con- 
struing Const. art 13 § 1 as invalidat- 
ing a bonus act, the obligation to pay 
a bounty to veterans rests primarily 
on the United States government, if 
anywhere, rather than on the state as 
one of the units of the United States). 
But see Hagler v. Small, 138 N.E. 849, 
307-Ill. 460 (construing the validity 
of a bonus act under Const. art 4 § 
20, conceding for argument that a 
moral obligation must exist, in de- 
termining whether such an obligation 
exists, whether or not a fair compen- 
sation for the service rendered has 
been paid must be considered, and, of 
the greatest importance, the relation 
between the service of the individual 
and the welfare of the state). Gra- 
tuity as purpose of use of credit see 
infra text and note 41. 


28. Hill v. Rae, 158 P. 826, 52 Mont. 
378 (fund to serve as guaranty un- 
constitutional, although general pur- 
poses of the statute are to foster agri- 
culture and thus promote the public 
welfare). 


[a] For example, the use of a 
guaranty fund is not under the ab- 
solute control of the state, where the 
state cannot, obviously, control the 
judgment or conduct of mortgagors in 
the handling of their property, nor 
anticipate nor prevent the cases of 
default which are to be the occasion 
for such use. Hill v. Rae, 158 P. 826, 
52 Mont 378 (construing Const. art 13 
§ 1). 


29. See constitutional provisions; 
and In-re Opinion of Justices, 159 N.E. 
70, 261 Mass. 556; In re Opinion of 
Justices, 159 N.E. 55, 261 Mass. 523 
(both construing Const. Amendm. art 
62 § 1); People v. Westchester County 
Nat. Bank, 132 N.E. 241, 231 N.Y. 465 
(construing Const. art 8 § 9). 


30. See constitutional provisions; 
and Williams vy. Baldridge, 284 P. 203, 
48 Idaho 618; Atkinson v. Board of 
Com’rs of Ada County, 108 P. 1046, 18 
Idaho 282, 28 L.R.A.N.S. 412 (both 
construing Const. art 8 § 2). 


31. See supra text and note 29. 
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poration, privately owned but not privately man- 
aged;*” but where the credit of the state shall not 


be granted to, or in aid of, any person, association, 
or corporation, public or private,** although the ob- 


ject of a private corporation is public, if the man-: 


agement is private, a loan of credit to such corpo- 
ration is prohibited by the constitution.** If the 
main purpose of the use of the state’s credit is 
public, it is no objection that private interests or 
political subdivisions are incidentally served;*° but 
a statute providing for the use of the state’s credit 
in aid of classes or individuals is invalid under a 
constitutional prohibition against such use where 
the public is benefited only in a collateral way.*° 
Where the use of the state’s credit, otherwise pro- 
hibited by the constitution, is permissible for a pub- 
lie purpose,?? even if such use is not clearly in the 
general interest, there is ground for the claim that, 


STATES 
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where the legislature has accepted that view, the 
courts may not interfere;** that they believe the 
action unwise er unnecessary:is immaterial; as to 
that the legislature™is the final arbiter.*? 


Gratuities. The state, it has been held, does not 
Jend its credit, within the meaning of a constitu- 
tional prohibition, by making a voluntary lawful 
gift to a number of its citizens.*° On the other 
hand it has been held that the state, under a con- 
stitutional prohibition, cannot lend its credit in 
behalf of a gratuity.*? ; 


[§ 347] ft Assumption of Debts. The constitu- 
tion may prohibit the state from becoming respon- 
sible for the debts, with certain exceptions, of any 
municipality or political subdivision,** any corpo- 
ration,*® or of any individual, association, or cor- 
poration.4* Such limitation does not apply to the 


82. See cases infra this note. 


[a] Corporation privately owned 
but managed by public officers.—(1) 
The commonwealth may guarantee 
the payment of securities issued by 
the trustees of a railroad which, al- 
though privately owned, will not be 
privately managed, but managed un- 
der the statute authorizing such guar- 
antee, in behalf of the public. In re 
Opinion of the Justices, 159 N.E. 70, 
261 Mass. 556; In re Opinion of the 
Justices, 159 N.E. 55, 261 Mass. 523 
(both construing Const. Amendm. art 
62 § 1). (2) Such aid can be granted 
only in aid of a corporation substan- 
tially under the exclusive manage- 
ment of public officers and cannot be 
granted in aid of one under the joint 
management of public officers and of 
those representing, and selected by, 
private interests. In re Opinion of 
the Justices, 159 N.E. 70, 261 Mass. 
556 (provision of a law extending a 
lease to the state of a railway, requir- 
ing the consent of directors to certain 
contracts, held not unconstitutional 
under Amendm. art 62, where the di- 
rectors representing the stockholders 
have, under the statute, no control 
over the management of the railway 
system, and it is only in a narrow 

' field, affecting directly the property of 
the railway company after its return 
to private operation, that the directors 
have any power whatever). (3) That 
the securities of a railway, guaran- 
teed by the state, may be outstanding 
at the termination of public control 
does not render the guaranty uncon- 
stitutional where the trustees can sell 
such securities only to procure money 
to be expended by themselves or un- 
der their direction without unreason- 
able delay. In re Opinion of the Jus- 
tices, 159 N.E. 55, 261 Mass. 523. 


33. See supra § 345. * 


34. Detroit Museum of Art v. 
Engel, 153 N.W. 700, 187 Mich. 432 
(construing Const. art 10 § 12). 


35. See cases infra this note. 


[a] For example: (1) Aiding rail- 
road corporation. People v. Pacheco, 
27 Cal. 175 (construing Const. [1849] 
art 11 § 10, use of credit held constitu- 
tional where the state is to receive 
in exchange the use of the railroad for 
military and other purposes). (2) 
Paying bonus to veterans. Hagler y. 
Small, 188 N.E. 849, 855, 307 Ill. 460 
(construing Const. art 4 § 20 as ap- 
plied to a bonus for soldiers, encour- 
aging patriotism and for the public 


welfare, although reward is in the 
form of cash instead of medals or 
statutes; “while the payment of 


money may have in it an element of 
private benefit which is not found in 
the erection of a statue or the gift 
of a medal, yet it is no less a recogni- 
tion of meritorious services, and does 
not, because it is money, become a 
private purpose merely’). (3) Pay- 
ing county bonds. Lyman y. Chase, 
226 N.W. 633, 842, 178 Minn. 244 (a 
statute establishing a wild life pre- 
serve, authorizing the acquisition of 
unredeemed delinquent lands assessed 
for drainage district benefits, and pro- 
viding for the payment and retire- 
ment of the county bonds secured in 
part by assessments on the land so 
acquired, is not invalid under Const. 
art 9 § 10, even though one ofr the 
objects of the statute is to relieve the 
counties of a part of the debt incurred 
in drainage projects). (4) Selling 
publie lands at cost to veterans. 
Veterans’ Welfare Board v. Jordan, 
208 P. 284, 189 Cal. 124, 22 A.L.R. 1515 
(construing Const. art 4 § 31, the pro- 
visions of a statute authorizing a 
bond issue for the purpose of acquir- 
ing water rights and selling the land 
so improved at cost is valid as au- 
thorizing the expenditure of public 
money for a public purpose, that is, 
carrying out a policy of land settle- 


ment; the fact that incidentally there’ 


is a benefit derived by the purchaser 
from the credit of the state, and that 
such purchaser is a veteran, does not 
render such legislation invalid), 


36. See case infra this note. 


[a] Selting property to veterans 
on terms.—Veterans’ Welfare Board vy. 
Jordan, 208 P. 284, 189 Cal. 124 (con- 
struing Const. art 4 § 31, where, under 


the provisions of a statute, a veteran. 


is to select property he wishes to pur- 
chase and it is purchased, if approved, 
by a board with the money of the 
state derived from a bond issue and 
sold to the veteran upon certain terms 
of payment, no benefit accrues to the 
state other than the indirect one in- 
volved in the reward of the veteran, 
and the statute is unconstitutional). 


37. See supra text and notes 24, 25. 


38. People v. Westchester County 
Nat. Bank, 132. N.BE. 241, 231 N.Y. 465 
(construing Const. art 7 § 1). 


39. People vy. Westchester County 
Nat. Bank, supra (construing Const. 
art 7 § 1). 


40. State v. Johnson, 176 N.W. 224, 
170 Wis. 251 (construing Const. art 
8 § 8 as not applicable to a statute 
providing for a bonus to veterans by 
way of education, since the statute 
effects a gift revocable at will and 
does not establish any contract re- 


lationship nor create a debt). 


41. State v. Dixon, 213 P. 227, 66 
Mont. 76 (construing Const. art 13 § 1, 
an act for adjusted compensation to 
soldiers who served during the war 
with Germany and authorizing a bond 
issue for the purpose held invalid, 
since there rests no legal duty on the 
state to reward those who fought for 
the state). 


Moral obligation as essential see 
supra text and note 27. 


42. See constitutional provisions; 
and Faver v. City of Washington, 126 
S.E. 464, 159, Ga. 568 
Const. art 7 § 8 par 1); -Miller v. 
Childers, 238 P. 204, 107 Okl. 57 (con- 
struing Const. art 10 § 14); Kinney v. 
City..of ;Astoria, 217 P., 340,108 Or; 
514; Stoppenback v. Multnomah Coun- 
ty, 142 PB. 832, 71 Or. 493 (both con- 
struing Const. art 11 § 8); Board of 
Sup’rs of Louisa County v. Bibb, 106 


S.E. 684, 129 Va. 638 (construing 
Const. § 185). 
43. See constitutional provisions; 


and Ruff-v. Womack, 298 S.W. 222, 
174 Ark. 971; Bush v. Martineau, 295 
S.W. 9, 174 Ark. 214 (both construing 
Const. art 12 § 12); Scott v. Indiana 
Board of Agriculture, 136 N.E. 129, 
Hig ae 311 (construing Const. art 10 


[a] Statute held unconstitutional. 
—Scott v. Indiana Board of Agricul- 
ture, 1386 N.E. 129, 192 Ind: 311 (con- 
struing Const. art 10 § 6, and holding 
an act authorizing the state to ac- 
cept a conveyance from the state ag- 
ricultural board, a private corporation, 
of the state fair grounds, and to as- 
sume the debts of the, corporation, to 
issue bonds and to mortgage the fair 
grounds for their payment, the bonds 
to be a charge only against the 
grounds, and not against the other 
eon of the state, unconstitution- 
al). 


44. See constitutional provisions; 
and People vy. Higgins, 168 P. 740, 69 
Colo. 79 (construing Const. art 11 § 
1); Mitchell v. Lowden, 123 N.B. 566, 
288 Ill. 327; Martens v. Brady, 106 N. 
BH. 266, 264 Ill. 178 (both construing 
Const. art 4 § 20); McLeland v. Mar- 
shall County, 201 N.W. 401, 203 N.w. 
1, 199 Iowa 1232]; Grout v. Kendall, 
192 N.W. 529, 195 Iowa 467 (both con- 
struing Const. art 7 § 1); Merchants’ 
Union Barb Wire Co. v. Brown, 20 
N.W. 434, 64 Towa 275 (construing 
Const. arts 7 § 1, 8 § 3). 


[a] . Assumption of debt and crea- 
tion of primary indebtedness dis- 
tinguished.—A provision of the con- 


stitution prohibiting the state from 


For later cases, developments and changes in the law see Annotations, same title and section number. 


(construing . 


eet se A ee kk 


-§§ 347-348] 


assumption of debts for state purposes?® incurred 
by an agency of the state*® or under authority of 


the state.47 


[§ 348] 3. Religious Purpose or Sectarian Insti- 
tution. The state constitution may expressly forbid 


STATES 


poses or for any sectarian institution.** 
ingly, statutes or acts of officers providing for an 
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Acecord- 


appropriation for the restoration of a mission, 


the use of public funds or eredit for religious pur- 


assuming the liability of an_ in- 
dividual, association, or corporation 
merely withholds from the constituted 
authorities of the state all power and 
function of suretyship. Grout v. Ken- 
dall, 192 N.W. 529, 195 Iowa 467 (con- 
struing Const. art 7 § 1). 


[b] Statutes held constitutional.— 
People v. Higgins, 168 P. 740, 69 Colo. 
79 (oan of school fund on farm 
lands); Mitchell v. Lowden, 123 N.E. 
566, 288 Ill. 327 (a statute providing 
for a state-wide system of roads and 
that the department of public works 
and buildings may make use of any 
paved road which may have been con- 
structed by any county, and in such 
case should allot to the county a sum 
of money equal to the actual cost of 
such road, is not violative of Const. 
art 4 § 20, since the state assumes no 
debt but pays in cash for what it pur- 
chases); Martens v. Brady, 106 N.E. 
266, 264 Ill. 178 (Const. art 4 § 20, 
does not invalidate a statute by the 
provisions of which the state as- 
sumes the duty of paying one half the 
cost of state-aid roads upon condition 
that the county pays the other half, 
since the state does not become re- 
sponsible for the portion of the fund 
the county is required to provide); 
McLeland v. Marshall County, 201 
N.W. 401, 203 N.W. 1, 199 Iowa 1232 
(statutes by which the state appor- 
tions to the several counties the share 
of the primary road fund each is en- 
titled to held valid where the state 
does not become responsible for the 
bonded indebtedness of any county); 
Merchants’ Union Barb Wire Co. v. 
Brown, 20 N.W. 434, 64 Iowa 275 (an 
appropriation in aid of a farmers’ 
association in litigation relating to 
patents on barbed wire is not uncon- 
stitutional under Const. art 7 § 1, pro- 
hibiting the state from assuming the 
debts of individuals, associations, or 
corporations, or under art 8 § 3, 
prohibiting the state from assuming 
the debt or liability of any corpora- 
tion). 


[c] Appropriation held unconstitu- 
tional.—_Fergus v. Russel, 110 N.E. 
130, 270 Ill. 304, AnnCas1916B 1120 
(construing Const. art 4 § 20, pro- 
hibiting the state from paying or be- 
coming responsible for the debts of 
any individual, an appropriation to 
pay the expenses of a committee, ap- 
pointed by the legislature but acting 
merely as private individuals, is in- 
valid). 


45. Kinney. v. City of Astoria, 217 
P. 840, 108 Or. 514 (a statute making 
an appropriation to a city where most 
of the property was destroyed by fire, 
to enable the city to pay interest on 
bonds to be issued for reconstruction 
of the public property, and to create a 
sinking fund for the retirement of the 
bonds, is not in violation of Const. art 
11 § 8, prohibiting the state from as- 
suming the debts of any county, town, 
or other corporation, since, even if the 
statute operates as a pro tanto as- 
sumption of a future debt, the statute 
merely appropriates money to pay for 
a state interest). See also case infra 
this note. 


[a] ducation.—Boehm v. Hertz, 
54 N.E. 973, 182 Ill. 154, 48 L.R.A. 575 
(under Const. art 8 § 1, requiring the 
general assembly to provide a system 
of free schools, the legislature may 
appropriate state funds to pay the ex- 
penses of a normal school whose ob- 


ject is to qualify teachers for the 
common schools of the state, without 
violating Const. art 4 § 20, prohibiting 
the state from becoming responsible 
for the debts of any public or other 
corporation). 


46. See cases infra this note. See 
also Ruff v. Womack, 298 S.W. 222, 174 
Ark. 971 (construing Const. art 12 § 
12, prohibiting the state from assum- 
ing, with certain exceptions, the debt 
or liability of any town, county, city, 
or other corporation, the corporations 
referred to are private corporations 
or corporations engaged in private en- 
terprises). 


_{a] Road districts.—Bush v. Mar- 
tineau, 295 S.W. 9, 174 Ark. 214 (a 
statute providing for the payment by 
the state of the debts of road districts 
is not contrary to the prohibition 
against the state paying the debt of a 
“corporation”? under Const. art 12 § 12, 
since a road district is not a ‘‘corpo- 
ration’). 


[b] School districts.—Ruff v. Wo- 
mack, 298 S.W. 222, 174 Ark. 971 (a 
statute, if authorizing the state to 
assume debts of school districts, held 
not contrary to a provision that the 
state shall not assume a debt of a 
“corporation”, under Const. art 12 § 
12); Miller v. Childers, 238 P. 204. 
107 Okl. 57 (construing Const. art 10 
§ 14, by an act providing aid for school 
districts the state does not assume to 
pay the debt of any political subdi- 
vision of the state, but the indebted- 
ness to be paid by the money appro- 
priated is by the state lawfully as- 
sumed in discharge of the primary 
governmental duty imposed on the 
legislature by Const. art 13 § 1 to es- 
tablish and maintain a system of free 
public schools). 


47. Stoppenback v. Multnomah 
County, 142 P. 832, 71 Or. 493 (Const. 
art 11 § 8, by which the state shall 
never assume the debts of any county, 
town, or other corporation whatever, 
unless such debts shall have been 
created to repel invasion, suppress in- 
surrection, or defend the state in war, 
relates to a class of debts in con- 
tracting which the state took no part; 
where the obligation originally rests 
upon the state and is incurred with 
legislative consent, the legislative 
assembly may assume the debt of a 
town or county). See also cases infra 
this note. 


[a] Statutes held constitutional.— 
(1) Interstate bridge. Stoppenback 
v. Multnomah County, 142 P. 832, 71 
Or. 493 (a statute authorizing the 
state to pay interest on the bonds of a 
county for an interstate bridge, legis- 
lative consent for which has been had, 
does not violate Const. art 11 § 8, pro- 
hibiting the state from assuming the 
debts of any county). (2) Recon- 
struction of public property. Kinney 
v. City of Astoria, 217 P. 840, 108 Or. 
514 (a statute making an appropria- 
tion to a city that has suffered the 
destruction of property by fire to en- 
able the city to pay the interest on, 
and provide a sinking fund for, bonds 
to be issued for reconstruction of pub- 
lic property does not violate Const. art 
11 § 8, since the debt to be assumed 
will be incurred with the consent of 
the legislature). (3) State _ high- 
ways. Faver v. City of Washington, 
126 S.E. 464, 159 Ga. 568 (a statute 
creating a highway commission and 
granting it authority to lend its 


owned by the Roman catholic church,?? an appro- 
priation for a denominational college,®® a sectarian 


credit to political subdivisions of the 
state for building state highways held 
not invalid within Const. art 7 § 8 
par 1, providing that the state shall 
not assume the debt of any political 
subdivision); Board of Sup’rs of 
Louisa County v. Bibb, 106 S.E. 684, 
129 Va. 6388 (statutes authorizing a 
bond issue by a county for the im- 
provement of state highways, author- 
izing the county to improve a section 
of the state highway system and pro- 
viding for reimbursement of the coun- 
ty by the state for the amount ex- 
pended, held not invalid under § 185, 
prohibiting the state from assuming 
the indebtedness of any county). 


48. See constitutional provisions; 
and: 

Cal.—Frohliger v. Richardson, 218 
P. 497, 63 Cal.App. 209 (construing 


Const. art 4 § 30). 


Colo.—In re _ Constitutionality of 
Substitute for Senate Bill No. 83, 39 
P..1088, 21 Colo. 69 (construing Const, 
art 5 § 34). 


Il1.—Cook County v. Chicago Indus- 
trial School, 18 N.E. 183, 125 Ill. 540, 
8 AmSR 386, 1 L.R.A. 437 (construing 
Const. art 8 § 3). 


Ky.—Crain vy. Walker, 2 S.W.(2d) 
pris Ky. 828. (construing Const. 
. \ 


Lp.—Borden v. Louisiana Board 
of Education, 123 So. 655, 168 La. 1005 
eet ee Const. art 4 § 8, art 12 


Mich.—Pfeiffer vy. Detroit Bd. of 
Edueation, 77 N.W. 250, 118 Mich. 560, 
Gieaans 536 (construing Const. art. 


Nev.—State v. Hallock, 16 Nev. 373 
(construing Const. art 11 § 10). 


N. Y.—Smith v. Donahue, 195 N.Y.S. 
715, 202 App.Div. 656 (construing 
Const. art 9 § 4). 


Pa.—Collins v. Martin, 139 A. 122, 
290 Pa. 388. 55 A.L.R. 311 (construing 
Const. art 3 § 18). 


S.'D.—Synod of Dakota. v. State, 
50 N.W. 632, 2 S.D. 366, 14 L.R.A. 418 
Seog aes Const. art 6 § 8, art 8 § 
16). 


[a] Intent of a constitutional pro- 
vision prohibiting an appropriation 
for charitable, educational, or benevo- 
lent purposes to any denominational 
or sectarian institutions is to forbid 
the state from giving any recognition 
to a religious sect or denomination in 
furtherance of the purpose to divorce 
absolutely church and state. Collins 
v. Kephart, 117 A. 440, 271 Pa. 428 
(construing Const. art 3 § 18). 


[b] “Sect on denomination” de- 
fined.—As used in a constitutional 
provision prohibiting appropriations 
to any institution which is affiliated 
with a particular religious sect or de- 
nomination or is under the control or 
governing influence of such sect or 
denomination, the ordinary under- 
standing of the phrase “sect or de- 
nomination” is a church or body of 
persons in some way united for pur- 
poses of worship to profess a common 
religious faith, and distinguished 
from other bodies by a name of their 
own. Collins v. Kephart, 117 A. 440, 
271 Pa. 428. 


49. Frohliger v. Richardson, 218 P. 
497, 68 Cal.App. 209. 


50. Collins v. Kephart, 117 A. 440, 
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or denominational hospital,51 a denominational or- 
phan asylum,°? sectarian schools,°* although in pay- 
ment of services rendered the state,°* the furnish- 
ing of books and supplies to pupils attending paro- 
chial schools,°®> the printing of cards on school 
property during school hours for the use of denom- 
inational institutions,®® have been held invalid; but 
statutes or acts of state officers providing for the 
inmates of a denominational home to attend pub- 
lic schools,®* certain readings from the Bible in 
public schools,>® the purchase of free schoolbooks 
to be used in sectarian schools,5® an appropriation 
to pay damages for injury caused by the state to 
a sectarian institution,®® the use of a bequest to 
a state orphans’ home for the purchase of Christ- 
mas presents,*! are not within the prohibition. 
Within such constitutional prohibition, an appro- 
priation to a sectarian or denominational institu- 


tion is invalid, although the service of such insti-~ 


tution is without profit,®°? although it may bestow 
its benefits on those outside its sect or denomina- 
tion,®* or permit them to take part in its manage- 
ment.®4 Under the constitutional prohibition, 
whether or not an appropriation to an institution 
is valid depends upon whether or not it was under 
denominational control at the time such appropria- 


STATES 
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been made for many years to denominational or 
sectarian institutions, contrary to the constitution, 
and have been generally acquiesced in by the leg- 
islators and governors of the state, does not make 
such appropriations»valid.6* The constitutional in- 
hibition cannot be avoided by a subterfuge;* but 
no court is at liberty to presume the existence of 
a device to avoid the law,®® or to find it on a mere 
suspicion, when the fact alleged is susceptible of 
proof.°® 


[§ 349] 4. Works of Internal Improvement.’° 
Where the state constitution provides that the state 
shall never. be a party to works of internal improve- 
ment,’! with’ certain exceptions in the case of cer- 
tain constitutions,’? an appropriation for an oil 
refinery,’* in aid of the construction of roads** and 
bridges,’®> or for the levee system of a river,’® or 
a statute for the payment of bounties to manufac- 
turers of sugar from beets grown in the state,‘7 is 
invalid. The constitutional limitation on the state 
engaging in works of internal improvement does not 
prohibit the state from performing a primary fune- 
tion of government,’*® such as making an appropria- 
tion for the construction of roads’® or from mak- 
ing an appropriation for certain public purposes,®® 
such as furnishing employment to convicts,®! but an 


tion was made.®° 


271 Pa. 428 (a college whose name was 
selected in recognition of the relation 
between itself and a distinctly reli- 
gious organization which had supplied 
most of its faculty and supported it 
to a very large extent, and which con- 
ducted religious services in accord- 
ance with the doctrines of that 
ehurch, which, however, students 
were not required to attend, and main- 
tained elective courses of instruction 
in the tenets of that church). 


51. Collins v. Martin, 139 A. 122, 
290 Pa. 388, 55 A.L.R. 311; Collins v. 
Kephart, 117 A. 440, 271 Pa. 428. 


[a] For example: (1) A hospital 
whose charter required that the di- 
rectors should be clergymen or mem- 
bers of a certain denomination. Col- 
lins v. Kephart, 117 A. 440, 271 Pa. 
428. (2) A hospital whose charter 
provide that membership in the cor- 
poration should consist of the direc- 
tor, warden, and vestrymen of a cer- 
tain church, and that the managers 
should be elected by the vestry of the 
church in the manner designated in 
certain contingencies by the bishop. 
Collins v. Kephart, supra. (3) A hos- 
pital association, membership in 
which was confined to persons of the 
Jewish faith, and which was organ- 


ized to provide a place where Jews, 


could enjoy during their illness the 
benefits of their religion, although 
neither the chief physician nor chief 
nurse was a Jew, and the great body 
of patients were outside of that faith. 
Collins v. Kephart, supra. 


5@. State v. Hallock, 16 Ney. 3738. 

53. Synod of Dakota v. State, 50 
N.W,. 632, 2 S.D. 366, 14 L.R.A. 418. 

54, Synod of Dakota v. State, su- 
pra. 

55. Smith v. Donahue, 195 N.Y.S. 


715, 202 App.Div. 656. 
text and note 59. 


56. Stein v. Brown, 211 N.Y.S. 822, 
125 Misc. 692. 


57. Crain v. Walker, 
654, 222 Ky. 828. 


But see infra 


The fact that appropriations have 


2 S.W.(2d) 


Detroit Bd. of Ed- 
250, 118 Mich. 560, 


58. Pfeiffer v. 
ucation, 77 N.W. 
42 L.R.A. 536. 


59. Borden vy. Louisiana State 
Board of Education, 123 So. 655, 168 
La. 1005, 67 A.L.R. 1183 (schools are 
not the beneficiaries, but the school 
children and the state). But see 
supra text and note 55. 


60. In re Constitutionality of Sub- 
stitute for Senate Bill No. 83, 39 P. 
1088, 21 Colo. 69. 


61. In re Wood’s Estate (Cal.A 
292 PB. 144 . au) 
é€2. 


Collins v. Martin, 139 A. 122, 
290 Pa. 388, 55 A.L.R. 311. 


63. Collins v. Kephart, 117 A. 440, 
271 Pa. 428. 

64. Collins v. Kephart, supra. 

65. Collins v. Kephart, supra. 

66. Collins v. Kephart, supra. 

67. Collins v. Kephart, supra. 

[a] For example.—(1) A hospital 


whose charter indicated no sectarian 
purpose, but which occupied property 
owned by another corporation, which 
was concededly a denominational so- 
ciety, under a contract giving the de- 
nominational society full management 
and control of the institution, but for- 
mally providing that the hospital 
should be nonsectarian, is a.denomi- 
national institution which cannot re- 
ceive an appropriation from the state, 
Collins v. Kephart, 117 A. 440, 271 Pa. 
428. (2) A denominational ‘hospital 
cannot receive a state appropriation 
by creating a local board which was 
stated to have power to conduct the 
hospital where the board had no au- 
thority over the internal management 
of the hospital, and the denomination- 
al board could demand the resigna- 
tions of any or all of the members of 
the local board. Collins v. Kephart, 


supra, 

68.. Collins v. Lewis, 120 A, 389, 
276 Pa. 435. 

69. Collins v. Lewis, supra (where 


appropriation has been held invalid as against the 


one suing to enjoin payment of an 
appropriation to a hospital on the 
ground that it was a sectarian insti- 
tution rested his case on the admis- 
sions in the answer that it leased its 
land and buildings from a Roman 
catholic sisterhood, that its name sug- 
gested a Roman catholic saint, and 
that some of the nurses wore the uni- 
form of a Roman catholic order, the 
trial court’s findings for defendant, 
and its conclusion of law that the hos- 
pital was not a sectarian institution, 
held not erroneous). 


bade Construction of see supra § 


Indebtedness for see infra § 352. 


71. See constitutional provisions; 
and supra § 275. See also cases infra 
this section. 


72. See infra text and note 83. 


73. State v. Kelly, 81 P. 450, 71 
Kan. 811, 70 L.R.A. 450 (construing 
Const. art 11 § 8). 


74. State v. Knapp, 168 P. 181, 99 
Kan. 852 L-RA.1917€, 1034 (constru- 
ing Const. art 11 § 8). But see infra 
text and note 79. 


75. Cooke v. Iverson, 122 N.W. 251, 
108 Minn. 388, 52 L.R.A.N.S. 415 (con- 
struing Const. art 9 § 5). 


76. State v. Froelich, 91 N.W. 115, 
115 Wis.'32, 95 AmSR 894, 58 L.R.A. 
757 (construing Const. art’ 8 § 10). 


77. Minnesota Sugar Co. v. Iver- 
son, 97 N.W. 454, 91 Minn. 30 (con- 
struing Const. art 9 $5). 


78. See infra text and note 79. 
79. Bonsal v. Yellott, 60 A. 593, 100 
Md. 481, 60 L.R.A, 914 (construing 


Const. art 3 § 34), 
text and note 74. 


80. Shenandoah Lime Co. Mann, 
80 S.BH. 753, 115 Va. 865, AnnCasi915@ 
973 (construing Const. [1902] § 185 
[Code (1904) celxix]). See infra text 
and note 81. 


81. Shenandoah Lime Co. v. ete 


ore S.B. 753, 115 Va. 865, AnnCas1915C 


But see supra 


For later cases, developments and changes in the law see Annotations, same title and section numper, 
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express prohibition of the constitution where, as 
a police measure, it was incidental to the construc- 
tion of a work of internal improvement.®2 Where 
the constitutional prohibition against the state en- 
gaging in any work of internal improvement is sub- 
ject to an exception in the case of the expenditure 
of grants to the state of lands or other property,** 
an act to provide for payment of an internal im- 
provement is invalid, where the act authorizing 
such improvement was valid, but the fund from 
which payment was to be made i is exhausted.8* Such 
exception does not apply to lands bid in to the 
state for delinquent taxes.8° The constitution may 
provide that the legislature shall never loan the 
eredit of the state, or make appropriations, in aid 
of railroads or canals, except that surplus earnings 
of any canal may be appropriated for its enlarge- 
ment or extension. Under an amendment to the 
constitution’? or a separate constitutional provi- 
sion,®> certain expenditures or appropriations in the 
construction of roads and bridges may or may not be 
permitted. A constitutional provision for certain 
internal improvements is not lmited by a provi- 
sion limiting the indebtedness of cities and coun- 
ties.®° 


Trust fund. The state as trustee of a fund to be 
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Iverson, 122 N.W. 251, 
L.R.A.N.S. 415 (a 
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used for internal improvements is bound to use at 
as the terms of the gift require.?° 


[§ 350] C. Power To Incur Indebtedness—1. In 
General. All power to incur any indebtedness for 
public purposes, unless given by the constitution 
to some other body politic, or individual,®! rests in 
the legislature;®? and the power of the legislature, 
in the absence ‘of constitutional limitation,®* is ple- 
nary.°* The executive branch of the covernment, 
in the absence of either constitutional or statutory 
provisions authorizing it, has no right to ineur any 
indebtedness for public’ purposes.®> Should such 
power, by the constitution or act of the legislature, 
be given to the executive branch of the government, 
the power is confined to the particular case author- 
ized.°® By the express terms or under the con- 
struction of certain constitutional provisions, limi- 
tations on the kind®* or the amount of indebted- 
ness that may be incurred®® have been held not to 
apply.°® A constitutional amendment may supply 
whatever is wanting in the power of the state to 
contract indebtedness under the constitution.1 The 
power to incur indebtedess for certain purposes in- 
cludes the power to incur indebtedness to pay the 
debts of the territory for such purposes, where the 
state has assumed such debts. The state is not 


180 N.W. 957, 43 S.D. 648 (the power 
of the state, given by Const. art 13 


82. State v. Froelich, 91 N.W. 115,]and Cooke v. 
116, 115 Wis. 32, 95 AmSR 894, 58]108 Minn. 388, 52 
L.R.A. 757. 


“The words [internal improvement] 
themselves are capable of including 
substantially every act within the 
scope of governmental activity which 
changes or modifies physical condi- 
tions within the limits of the com- 
monwealth; but, as the purpose of 
the constitution was to form a gov- 
ernment (preamble), we must pre- 
sume that these words were used in 
sufficiently limited sense to permit 
the accomplishment of that funda- 
mental purpose, at least to a reason- 
able extent. That some limitation of 
the broad meaning was intended has 
‘been recognized by all branches of the 
government and by the people, in the 
unchallenged provisions for state cap- 
itol, university, schools for blind, 
deat, and feeble-minded, hospitals, 
penitentiaries, and the like. 72 
On the other hand, we cannot doubt 
the use of these words in a sense to 
exclude works which, but for the pro- 
hibition, might have been within the 
legitimate field of state government.” 
State v. Froelich, supra. 


83. See constitutional provisions; 
‘and Ryerson v. Utley, 16 Mich. 269 
(construing Const. art 14 § 9). See 
also State v. Farwell, 3 Pinn. (Wis.) 
393, 4 Chandl. 100 (construing Const. 
[1848] art 8 § 10, providing that the 
state shall never be a party to carry- 
ing on works of:‘internal improvement, 
but that whenever grants of land or 
other property shall be made to the 
state dedicated to works of internal 
improvement the state may carry on 
such works of internal improvement). 


84. Ryerson v. Utley, 16 Mich. 269. 
85. Gibson v. State Land Office 
Com’rs, 79 N.W. 919, 121 Mich. 49 


(construing Const. art 14 § 9). 


86. See constitutional provisions; 
and Burke v. Snively, 70 N.E. 327, 208 
Ill. 328 (construing Const. [1870] sep- 
arate § 3; Starr & C. St. Annot. 
[1896] p 206). 


87. See constitutional provisions; 
and State v. Snell, 275 P. 209, 127 Kan. 
859 (construing Const. art 11 § 8). 


88. See constitutional provisions; 


statute appropriating money out of 
the general revenue fund to aid in the 
building and repairing of highways 
and bridges violates Const. art 9 § 16, 
prescribing the manner and limiting 
the extent of state aid in the con- 
struction of highways and bridges). 


89. Riley v. Carrico, 110 P. 738, 27 
Okl. 33 (Const. art 16, providing for 
the establishment of a department of 
highways and the creation of improve- 
ment districts and systems of levees, 
drains, and ditches and of irrigation, 
is not limited by art 10 § 26, limiting 
the cae of cities and coun- 
Bie 


p. Selma, ete., R. Co., 46 
oeele re E(ban to railroad valid). 


91. See infra text and note 96. 


92. LeFebvre v. Callaghan, 263 P. 
589, 38 Ariz. 197. 


93. See infra §§ 351-372. 


94. In re Opinions of the Justices, 
96 So. 487, 209 Ala. 593; LeFebvre v. 
Callaghan, 263 P. 589, 33 Ariz. 197. 


95. LeFebvre v. Callaghan, supra; 
In re Incurring of State Debts, 37 A. 
14, 19 R.I. 610. See also case infra 
this note. 


[a] State board, in the absence of 
constitutional and statutory author- 
ization cannot create an indebtedness 
against the state for services ren- 
dered. State v. National Surety Co., 
161 P. 1026, 29 Idaho 670. 


96. LeFebvre v. Callaghan, 263 P. 
589, 33 Ariz. 197. See infra this sec- 
tion note 5[a]. 

[a] For example, the power of the 
governor, under a statute, to incur 
liabilities to meet a particular emer- 


gency ceases when the _ legislature 
meets before he acts. LeFebvre v. 
Callaghan, 263 P. 589, 33 Ariz. 197 


(construing L. [1922] ce 35 § 10). 

97. Seeinfra § 366. 

98. See infra §§ 353-357, 

99. See constitutional provisions; 
and cases infra this note. 


[a] Manufacture and sale of ce- 
ment.—In re Opinion of the Judges, 


§ 10, to engage in the manufacture 
and sale of cement is, by § 11, taken 
out of the operation of § 1, declaring 
a limit of indebtedness, and of art 11 
§ 1, limiting the time a state debt may 
run; the state in issuing bonds for 
the construction of a cement plant un- 
der L. [1919] ¢ 324 is not bound by the 
limitation on the amount of indebted- 
ness under Const. art 13 § 2). 


[b] Manufacture and sale of elec- 
tricity.—In re Opinion of the Judges, - 
177 N.W. 812, 43 S.D. 635 (the power 
of the state, given by Const. art 13 
§ 12, to engage in developing and dis- 
tributing electricity, is, by § 138, de- 
claring that the state may pledge its 
eredit for the purposes of § 12, “any 
provision in this Constitution to the 
contrary notwithstanding,” taken out 
of the operation of § 1, declaring a 
limit of indebtedness for internal im- 
provements by the state, and of art 
11 § 1, limiting the time a state debt 

may run). 


[ec] Rural credits.—Schaaf Vie 
South Dakota Rural Credit Board, 164 
N.W. 964, 39 S.D. 377 (under Const. 
art 13 § ily as amended November, 1916 
[see L. (1915) c 2338], relating to 
rural credits, the legislature is not 
limited by Const. art 13 § 2, to the 
amount of indebtedness there pro- 
vided, for the amendment contem- 
plated that much more should be 


raised). But see In re Opinion of 
Judges, 162) N.W:; 536,2.38 S$... 635 
(construing Const. art 13 § 2 and 


amendment to art 13 § 1, adopted 1916, 
constitutional provision held to apply 
to amendment authorizing system of 
rural credits). 


1. See constitutional provisions: 
and Post Printing Company v. Shaf- 
roth, 1124-P.< 176; 53 ‘Colo. 229: ¢con= 
struing Const. art 1 § 2, and amend- 
ment to art 11 § 3, providing for the 
liquidation of outstanding warrants, 
debts of honor illegal under the con- 
stitution as unamended). 


Amendment of state constitution 
ict e see Constitutional Law §§ 
18-34 

2. ‘tate v. Marron, 128 P. 485, 17 
N.M. 304 (construing Const, art 9 § 7, 
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included among those to whom credit shall not be 
given under a constitutional provision that the 
credit of no county, city, or town shall be given to 
any person, company, or corporation except upon 
compliance with certain conditions.* 


Contingent liability. The state has the capacity 
to ineur a contingent liability when appropriate to 
the just exercise of its powers, save so far as ¢a- 
pacity may be restrained by constitutional limita- 
tion;* thus, the state may incur the liability of an 
‘indorser of bonds.° 


Discretion. Where the constitution enumerates 
certain contingencies, upon which the legislature 
may contract a debt on behalf of the state, the leg- 
islature of necessity has, in general, large discre- 
tion in determining whether or not the contingency 
has arisen which ealls for the exercise of the pow- 
er;’ in the exercise of such discretion, without any 
apparent purpose to evade the constitution, unless 


STATES 


~—[§§ 850-351 


it is apparent at once that the condition did not 
exist which justified the exercise of its power, the 
action of the legislature is not subject to review 
or control by the judicial department of the state.*® 
Where the constitution expressly authorizes the 
state to borrow money for necessary expenses, and 
“necessary” is held to mean no more than that one 
thing is convenient, useful, or essential to another,° 
the choice of what may be so convenient, useful, 
or essential is necessarily left to the legislature 
and cannot be reviewed by the courts.1° In the 
case of war the discretion of the legislature can- 
not be questioned.!1 In the exercise of its power 
to contract a ‘debt, in the absence of constitutional 
restrictions, the discretion of the legislature is 
without restriction.*? 

[§ 351] 2. Limitations and Conditions Preced- ~ 
ent!*—a. In General. Where the constitutions im- 
pose limitations, no valid debt can be created ex- 
cept for the purposes and in the manner prescribed.** 


art 22 §§ 4, 12 as authorizing certifi- 
eates of indebtedness on account of 
deficits or failure in revenue or nec- 
essary expenses of the territory of 
New Mexico). 


8. Hill v. Roberts 217 S.W. 826, 
142 Tenn. 215; Ransom v. Rutherford 
County, 130 S.W. 1057, 123 Tenn. 1 
(both construing Const. art 2 § 29). 


4 State v. Cobb, 64 Ala. 127. 
5. State v. Cobb, supra. 


[a] Indorsement of railroad bonds. 
—yYoung v. Montgomery, etc., R. Co., 
30 F. Cas. No. 18,166, 2 Woods 606. 
(an act authorizing the governor to 
indorse in behalf of the state the 
bonds of a railroad company, bearing 
interest at the rate of eight per 
cent, authorized an indorsement of 
_ bonds bearing interest at eight per 
cent in gold; where an act of the 
legislature authorized the governor 
. to indorse in behalf of the state the 
first mortgage bonds of a railroad 
company, bona fide holders of bonds, 
indorsed by the governor assuming 
to act under such authority, are not 
to be charged with constructive no- 
tice of the fact that the bonds so in- 
dorsed were not first mortgage bonds; 
nor are the rights of bona fide bond- 
holders affected by an act, passed 
subsequent to the one authorizing the 
indorsement of the bonds, giving au- 
thority to the governor to indorse the 
bonds of the railroad company not- 
withstanding the prior lien; if this 
enactment were valid it cured any de- 
fect in the authority of the governor 
to indorse the bonds, and, if it were 
not valid, it was not constructive no- 
tice to anybody of anything); State 
v. Cobb, 64 Ala. 127 (where statutes 
authorized the indorsement of the 
state on certain railroad bonds and 
imposed on the governor the duty of 
making such indorsement on satis- 
factory proof that the company was 
entitled to it according to certain re- 


quirements, the governor’s indorse- 
ment, on proof furnished in con- 
formity to the statutes, although 


such proof was untrue, was according 
to the authority of the governor and 
is conclusive against the state in 
favor of bona fide holders). 


6. Encroachment on legislature 
teat see Constitutional Law §8§ 


7. Hovey v. Foster, 21 
118 Ind. 502. 


8. Hovey v. Foster, supra. 


N.E, 39, 


See In 


re Casual Deficiency, 42 P. 669, 21 
Colo. 403 (construing Const. art! 11 
§ 3, as to whether or not a casual 
deficiency has occurred, the courts 
are not bound in every case by the 
facts as found by the legislature) ; 
Whaley v. Gaillard, 21 S.C. 560 [error 
dism 8 S.Ct. 1053, 127 U.S. 216, 32 
L.Ed. 125] (construing Const. art 9 § 
7, the question as to whether an ex- 
penditure proposed to be defrayed is 
ordinary or extraordinary is not one 
exclusively for the determination of 
the legislature). 


9. See infra § 352. 


10. State v. Marron, 128 P. 485, 17 
N.M. 304 (construing Const. art 9 § 7). 


11. See cases infra this note. 


[a] Political question.—If the po- 
litical departments of the govern- 
ment have determined that the 


emergency—war to repel invasion or 
to suppress insurrection—has arisen 
and acted upon that determination, 
that action is conclusive and not sub- 
ject to be reviewed by a court. Peo. 
v. Pacheco, 27 Cal. 175 (construing 
Const. art VIII). See Franklin v. 
State Board of Examiners, 23 Cal. 173, 
175 (construing Const. art 8, “In such 
cases, the Legislature should be left 
free to exercise their judgment and 
discretion upon the subject, answer- 
able alone to the people for any abuse 
of the power. The existence of the 
emergency calling for the exercise of 
the power is purely a political ques- 
tion, and the Legislature as the body 
in whom the political power of the 
state is vested, are the sole judges as 
to the existence of such emergency. 
It is the exercise of a purely political 
power, upon a political subject, in no 
manner of a judicial character, and 
it is not, therefore, subject to review, 
or liable to be controlled by the ju- 
dicial department of the State’); 


12. See cases infra this note, 


{a] Manner of borrowing.—(1) 
Upon the happening of a casual defi- 
cit, upon which the legislature, ac- 
cording to the constitution, may con- 
tract a debt in behalf of the state, the 
discretion of the legislature in pro- 
viding the means to meet the deficit is 
without restriction. Hovey vy. Foster, 
21 N.E. 39, 118 Ind. 502 (construing 
Const. art 10 § 5, and holding a bond 
issue valid). See also infra § 352 note 
27. [a] (2). (2) Although the con- 
stitution may provide that any debt 
contracted by the state shall be by 
loan on state bonds, how such loans 


are to be effected is left to the dis- 
cretion of the legislature. Bond Debt 
Cases, 12 S.C, 200 (construing 
Const. art 9 § 14). See also Morton v. 
Comptroller-Gen., 4 S.C. 430 (constru- 
ing Const. art 9 § 14, whether money 
be obtained by borrowing on securi- 
ties created for that purpose or by 
the sale of securities is left to the 
legislative discretion). Kind of in- 
pallid to be incurred see infra § 


13. On use of state’s credit see 
supra §§ 345-347. 


14. Ala.—In re Opinions of the 
Justices, 96 So. 487, 209 Ala. 593 
(holding Const. [1901] § 213, inhibit- 
ing the creation or incurring of a new 
debt by the state, modified by an 
amendment to § 93). 


Colo.—In re Casual Deficiency, 42 
P. 669, 21 Colo. 403; In re Contracting 
State Debt by Loan, 41 P. 1110, 21 
Tie aac (both construing Const. art 


Ind.—Scott v. Indiana Board of 
Agriculture, 136 N.E. 129, 192 Ina. 
311; Hovey v. Foster, 21 N.E. 39; 118 
ten 208 (both construing Const. art 


Iowa.—Grout v. Kendall, 192 N.w. 
529, 195 Iowa 467, 471 (construing 
Const. art 7 §§ 2-5). 


Ky.—Crick v. Rash, 229 S.W. 63, 
190 Ky. 820 (construing Const. § 49). 


Minn.—Gustafson vy. Rhinow, 175 
N.W. 908, 144 Minn. 415 (construing, 
Const. art 9 §§ 5, 7). 


Ohio.—State v. Medbury, 7 Ohio St, 
522 [error dism 24 How. (U.S.) 413, 16 
L.Ed. 739] (construing Const. [1851] 
art 8 §§ 1-8). 

S. C.—Bond Debt Cases, 12 S.C. 200 
(construing Const. art 9 § 14). 


Wash.—State v. Lister, 156 P. 858, 
91 Wash. 9 (construing Const. art 8 
§§ 1-3). 

Wis.—State v. Donald, 151 N.w. 
331, 160 Wis. 21 (construing Const. 
art 8 § 4). 


See also In re Advisory Opinion to ~ 


Governor, 114 So. 850, 94 Fla. 967 
(construing Const. art 9 §§ 2, 6, where 


the constitution requires the legis-. 


lature to provide for raising revenue 
sufficient to defray the expenses of 
the state for each fiscal year and to 
pay the existing indebtedness of the 
state, but that the legislature has 
power to issue bonds only for certain 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 351-352] 


Neither the legislature nor the officers and‘ agents 
of the state, nor all combined, may create a debt 
for or on behalf of the state, except in the man- 
ner provided for by the constitution;!> according- 
ly, where the constitution prescribes the only way 
in which a debt of the state can be contracted, any 
attempt by the legislature to create one in any 
other way is futile,1® although its purpose may be 
to reduce and not to increase the debt of the state.17 


Regulation distinguished. Where the only pro- 
visions as to the state’s power to create a debt are 
a provision that the legislature may ereate an in- 
debtedness for certain purposes and for another 
purpose not beyond a certain amount, and that any 
indebtedness for purposes other than those specified 
must have the approval of the people at a general 
election, the constitution does not restrict the debt- 
creating power of the state but merely regulates 
the method of using such power.!$ 


State agency.'® An express eonstitutional inhi- 
bition against the legislature and all officers, act- 
ing for or on behalf of the state, from creating a 
debt must necessarily operate upon a state board.?°® 
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Where the constitution does not contemplate that 
state revenues may be anticipated or supplemented 
by money borrowed upon promises to pay in the 
future,*! a state agency cannot create a debt for a 
purpose not within those expressly authorized by 
the constitution.?? 


Construction of grant of contingent power. 
Words in a constitutional provision employed to 
confer a power upon the legislature to contract 
debts on behalf of the state in order to provide for 
the safety and general welfare of the people, while 
they are to be construed strictly as granting noth- 
ing outside the contingencies enumerated upon which 
the exercise of the power depends,”?* are not to re- 
ceive that limited and restricted interpretation of 
meaning which they would have in a penal statute 
or in an authority conferred by law.” 


[§ 352] b. Purpose of Indebtedness.25 Where 
the constitution so provides, the state or the legis- 
lature may, among other purposes,?® contract a 
debt for the purpose of providing for a casual defi- 
cit?’ or failure in revenues,?* or for the payment 
of an existing debt,?® the defraying of extraordi- 


ordinary appropriations made for the 


named purposes, the constitution con- 
templates that provision for raising 
revenue sufficient to defray such ex- 
penses shall be made by the legis- 
lature by means other than borrowing 
money by issuing state bonds or 
promises for the state to pay the 
amount borrowed in the future). 


[a] Centingent debts may be ex- 
pressly included within the prohibi- 
bition. State v. Medbury, 7 Ohio St. 
522 [error dism 24 How. (U.S.) 413, 
16 L.Ed. 739] (construing Const. 
[1851] art 8 §§ 1-8 as including an 
obligation of payment under a con- 
tract to repair public works, condi- 
tional on performance). 


Purposes for which debts may be 
created see infra § 352. 


Manner in. which debts may be 
created see infra §§ 358-366. 


15. Peo. v. Kings County, 52 N.Y. 
556. See Rodman v. Munson, 13 Barb. 
63 [aff 13 Barb. 188, and 7 N.Y. 9] 
(the legislature possesses no other 
power to create or contract debts ex- 
cept such as is found in certain pro- 
visions of the constitution). 


[a] Floating debt.—Although not 
prohibited, where not authorized by 
the constitution, there can be no float- 
ing debt. Peo. v. Kings County, 52 
N.Y. 556. 

16. Whaley v. Gaillard, 21 S.C. 560 
{error dism 8 S.Ct. 1053, 127 U.S. 216, 
32 L.Ed. 125). 


17. Whaley v. Gaillard, 21 S.C, 
560. 
18. Rhea v. Newman, 156 S.W. 154, 


153 Ky. 604, 44 L.R.A.N.S. 989 (con- 
struing Const. §§ 49, 50). 


{a] Power of municipality dis- 
-tinguishe@.—Where the constitution 
places a limit upon the debt creating 
powers of a municipality, if that lim- 
it is exceeded, the debt constitutes no 
debt whatever against the municipal- 
ity for want of power to create it; it 
is otherwise, however, with the state. 
which, since it is the sovereign politi- 
cal power, may create debts without 
limit. Rhea v. Newman, 156 S.W. 154, 
153 Ky. 604, 44 L.R.A.N.S. 989 (con- 
struing Const. arts 49, 50 as merely 
regulating the state’s power). Power 
of municipality to incur debts see 
Municipal Corporations §§ 4030-4108. 


Limitations upon amount of indebt- 
edness see infra §§ 353-357. 


Submission to popular vote see in- 
fra §§ 359-364. 


19. See supra text and note 15. 


Restrictions on executive officers 
only see infra § 367. 


20. State v. Medbury, 7 Ohio St. 
522 [error dism 24 How. (U.S.) 413, 
16 L.Ed. 739] (construing Const. 
[1851] art 8 § 3 as applicable to the 
board of public works). 


21. See supra note 14. 
22. In re Advisory Opinion to 
Governor, 114 So. 850, 94 Fla. 967 


(construing Const. art 9 § 2 as appli- 
cable to road department). 

23. Hovey v. Foster, 21 N.E. 39, 
118 Ind. 502 (construing Const. art 
10 § 5). 


24 Hovey v. Foster, supra. 


Interpretation of: 

Penal statutes see Statutes [36 Cyc 
11801. 

Legislative grants see Statutes [36 
Cye 1177]. 


a ‘Purpose of bonds see infra § 


Discretion of legislature as to ex- 
ercise of its power see supra § 350. 


26. See infra notes 27-37. G 
27. In re Casual Deficiency, 42 P. 
669, 21 Colo. 403; In re Appropria- 


tions by General Assembly, 22 P. 464, 
13 Colo. 316 (both construing Const. 
art 11 § 3); Hovey v. Foster, 21 N.E. 
39, 118 Ind. 502 (construing Const: 
art 10 § 5); Terrell v. Middleton, 
(Tex.Civ.App.) 187 S.W. 367 [error 
refused (Civ.App.) 191 S.W. 1138, reh 
den (Civ.App.) 193 S.W. 139] (con- 
struing Const. art 3 § 49). 


[a] “Casual deficit’ or “casual 
deficiency” defined and explained.— 
(1) A casual deficiency of the reve- 
nue is one that happens by chance or 
accident, and without design or in- 
tention to evade the constitutional in- 
hibition against contracting debts. 
In re Appropriations by Gen. As- 
sembly, 22 P. 464, 18 Colo. 316 (con- 
struing Const. art 11 § 3). (2) In or- 
der to justify the exercise of legisla- 
tive discretion there must be a deficit 
in the revenues required to meet the 


purpose of carrying on the govern- 
ment, and of providing for the gener- 
al welfare of the state and its insti- 
tutions; the deficit must have been 
casual in the sense that it must not 
have been designedly brought about 
by making extraordinary appropria- 
tions for purposes other than these 
above named, with a view to evade 
the constitutional inhibition against 
contracting debts, and to authorize 
the contracting of a debt on behalf 
of the state in disregard of its terms; 
it must have resulted from those 
casual or occasional discrepancies be- 
tween the revenues received and the 
amounts required to provide for the 
general welfare and carry on the 
state government in the ordinary 
way, which could not be foreseen and 
provided for without the accumula- 
tion of an unnecessary surplus in the 
treasury; finally, the deficit may be 
one that is anticipated or provided 
for, if it is foreseen that it must 
necessarily occur before other provi- 
sions for replenishing the public 
funds can be made available—it is 


not necessary that an actual deficit 


exist at the time the act authorizing 
the contracting of the state debt is 
passed. Hovey v. Foster, 21.N.E. 39, 
118 Ind. 502 (construing Const. art 10 
§ 5). See also supra § 350. 


[b] Act held unconstitutional.— 
Terrell v. Middleton, (Tex.Civ.App.) 
187 S.W. 367 [error refused (Civ.App.) 
191. S.W. 1138, reh den (Civ.App.) 193 
S.W. 129 (under Const. art 3 § 49, an 
appropriation by the legislature to 
pay for articles used by the governor 
was invalid, among other reasons, be- 
cause there was no casual deficiency 
of revenue to pay for such articles, 
since there had been no attempt to 
raise revenue for that purpose). 


28. See constitutional provisions. 
See also Rowley v. Clarke, 144 N.W. 
908, 162 Iowa 732 (construing Const. 
art 7 § 2,,and holding an act author- 
izing certificates of indebtedness to 
provide additional capitol grounds not 
intended to supply casual deficits or 
failure in revenues). 

29. State v. Haldeman, (Tex.Civ. 
App.) 163 S.W. 1020 (construing 
Const. art 3 § 49). 

[a] “Bxisting debt” must be a 
legal debt. State v. Haldeman, (Tex. 
Civ.App.) 163 S.W. 1020 (under Const. 
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nary expenses,?° or expenses not otherwise pro- 
vided for,?1 or it may borrow money for necessary 
expenses*? or contract debts to defend the state 
in time of war,?* to repel invasion or suppress in- 
surrection,®4 and for certain particular purposes,°*° 
such as port development,*® or the development of 
the resources and the improvement of the economic 
Authority to contract a 
debt for the purpose of defraying an extraordinary 
expenditure may be limited by the requirement that 


facilities of the state.*” 


art 3 § 44, the legislature is without 
authority to make an appropriation to 
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N.M. 304 (construing Const. art 9 
§ 7, the power of the state so to bor- 


pay an illegal debt, creating as well| row is not limited to expenses previ- 


as authorizing payment of the debt). 


80. State v. Davis, 221 P. 895, 115 
Kan. 10; State v. Davis, 213 P. 171, 
113 Kan. 4 (both construing Const. 
art 11 §§ 5, 6); Brown v. Ringdal, 
122 N.W. 469, 109 Minn. 6 (construing 
Const. art 9 § 5, authorizing the con- 
traction of public debts for purposes 
of ‘extraordinary expenditures’’); 
Whaley v. Gaillard, 21 S.C. 560 [error 
dism 8 S.Ct. 1053, 127 U.S. 216, 32 L. 
Ed. 125]; Bond Debt Cases, 12 S.C. 
200 (both construing Const. [1868] 
art 9 § 7); State v. Donald, 151 N.W. 
331, 160 Wis. 21 (construing Const. 
art 8 § 6). 


[a] “Extraordinary expenses” de- 
fined.—Other than ordinary expenses 
and such as are incurred by the state 
for the promotion of the general wel- 
fare, compelled by some unforeseen 
condition which is not regularly pro- 
vided for by law, such as _ flood, 
famine, fire, earthquake, pestilence, 
war, or any other condition that will 
compel the state to put forward its 
highest endeavors to protect the peo- 
ple, their property, liberty, or lives. 
State v. Davis, 213 P. 171, 113 Kan. 4 
(construing Const. art 11 § 5). 


[b] Act held constitutional.— 
State v. Davis, 221 P. 895, 115 Kan. 
10: ‘State -v.. Davis, 213, P. Li, 113 
Kan. 4 (soldiers’ and sailors’ bonus). 


[ec] Indebtedness held unconstitu- 
tional.—State v. Donald, 151 N.W. 
331, 160 Wis. 21 (ordinary land pur- 
chase). 


831. See constitutional provisions; 
and In re Menefee, 97 P. 1014, 22 OKI. 
3865 (construing Const. art 10 § 23); 
State Capitol Commission v. State 
Board of Finance, 132 P. 861, 74 Wash. 
15 (construing Const. art 8 § 1). See 
also Rowley v. Clarke, 144 N.W. 908, 
911, 162. Iowa 732 (construing Const. 
art 7 § 5, and holding the issue of 
certificates to provide additional capi- 
tol grounds, which certificates were 
to be paid for by a tax to be levied 
for a certain period of years, author- 
ized; although the levy of a tax col- 
lectible in the future would not con- 
stitute a provision for expenses pres- 
ently created, yet any deficiency in 
the revenues collectible within such 
period and available for the purpose 
of: “the earliest possible completion 
of the work” would be an expense to 
meet which a debt against the state 
to the amount allowable might be 
created by the issue of certificates). 
Certificates of indebtedness generally 
see infra §§ 402-408. 


[a] “Expenses,” as used in a con- 
stitutional provision authorizing the 
state to contract a debt to meet ex- 
penses not otherwise provided for, 
means expenses when incurred. Row- 
ley v. Clarke, 144 N.W. 908, 162 Iowa 
732 (construing Const. art 7 § 2). 
“Wxpenses” defined generally see 25 
C.J.Ap 172; 


e2. State v. Marron, 128 P. 485, 17 


ously incurred). 


[a] “Wecessary,” in connection 
with expenses, does not mean those 
expenses which are absolutely indis- 
pensable and without which govern- 
ment could not be maintained, but it 
imports no more than that one thing 
is convenient or useful or essential to 
another. State v. Marron, 128 P. 485, 
17 N.M. 304 (construing Const. art 9 
§ 7). Discretion as to what is ‘‘nec- 
essary” see supra § 350. 

33. State v. Davis, 221 P. 895, 115 


Kan. 10; State v. Davis, 213 P. 171, 
113 Kan. 4 (both construing Const. 


‘art 11 § 7, authorizing the state to 


borrow money to defend itself in time 
of war); State v. Clausen, 201 P. 30, 
117 Wash. 260 (construing Const. art 


8 § 2). See also cases infra text and 
note 34. 
[a] Act held constitutional. 


State v. Davis, 221 P. 895, 115 Kan. 
10s States vi Davis, 203 (Po tid. 143 
Kan. 4;. State v. Clausen, 201 P. 30, 
117 Wash. 260 (veterans’ bonus). 


34 Reis’ v. State, .65 P. 1102, 133 
Cal. 593; Peo. v. Pacheco, 27 Cal. 175; 
Franklin v. State Board of Examin- 
ers, 23 Cal. 173 (the three cases con- 
struing Const. art 8); In re Contract- 
ing State Debt by Loan, 41 P. 1110, 
21 Colo. 399 (construing Const. art 
11 § 3 as to suppression of insurrec- 
tion); Gustafson v. Rhinow, 175 N.W. 
903, 144 Minn. 415 (construing Const. 
art 9°§' 7). 


_[a] State of invasion or insurrec- 
ticon.—A public debt for a proper mili- 
tary purpose may be legally con- 
tracted in time of war without refer- 
ence to a state of invasion or insur- 
rection. Conditions may exist which 
call for active military operations of 
various kinds, although no hostile in- 
vasion be imminent or even probable. 
Gustafson v. Rhinow, 175 N.W. 903, 
we aoe 415 (construing Const. art 


[b] Military or naval purpose.— 
A constitutional provision authoriz- 
ing the incurring of a public debt to 
repel invasion or suppress insurrec- 
tion does not authorize a public debt 
in time of war for all purposes; the 
debt must be for a purpose having 
some reasonable connection with the 
conduct, offensive or defensive, of the 
war in question, for some legitimate 
military or naval purpose pertaining 
to the existing state of war. Gustaf- 
son v. Rhinow, 175 N.W. .903, 144 
oe 415 (construing Const. art 9 


[ce] Act held constitutional.—Gus- 
tafson v. Rhinow, 175 N.W. 903, 144 
Minn. 415 (soldiers’ bonus act). 


35. See constitutional provisions; 
and case infra this note. See also 
cases infra text and notes 36, 37, 


[a] Act held constitutional.— 
Fahey v. Hackmann, 237 S.W. 752, 
291 Mo. 351 (construing Const. art 4 


[§ 352 


the law authorizing such expenditure shall be for 
some single object, distinctly specified;** the au- 
thority to contract a debt for a casual deficiency 
or failure in revenues may be limited as to amount;*? 
but the power to contract debts to defend the state 
is usually anlimited as to amount*® or manner.** 


Works of internal improvement.** 
constitution so provides, the state cannot incur an 
indebtedness for works of internal improvemen 
However, where the constitution authorizes the state 


Where the 
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§ 44, an act providing for a bonus to 
soldiers and _ sailors pursuant to 
Const. art 4 § 44b, as amended Au- 
gust, 1921). 

26. See constitutional provisions.. 
See also’ In re Opinions of the Jus- 
tices, 96 So. 487, 209 Ala. 593 (con- 
struing an amendment to § 93 of the 
Constitution of 1901 as authorizing” 
bond issue for port development). 


37. See constitutional provisions.. 
See also Wheelon v. South Dakota. 
Land Settlement Board, 181 N.W. 359,. 
43 S.D. 551 (construing Const. art. 
£3 {Sels)s 

38. See constitutional provisions; 
and Whaley v. Gaillard, 21 S.C. 560: 
[error dism 8 S.Ct. 1053, 127 U.S. 216,. 
32 L.Ed. 125]; Bond Debt. Cases, 12: 
SiC.7<200. (both 
[1868] art 9 § 7). 


[a] Act ‘held unconstitutional.— 
Whaley v. Gaillard, 21 S.C. 560 [error 
dism 8S: Ct: 1053-127 “U.S 216232 
Ed. 125]; Bond Debt Cases, 12 S.C.. 
200 (both holding an act “for the re-- 
lief of the treasury’’ neither for a. 
ae object nor such object speci- 

ed). 


39. See infra § 353. 


40. Peo. v. Pacheco, 27 Cal. 175: 
Franklin v. State Board of Examin- 
ers, 23 Cal. 173— (both construing 
Const. art 8); In re Contracting State 
Debt by Loan, 41 P..1110, 21 Colo. 399 
(construing Const. art 11 § 3);. Gus- 
tafson v. Rhinow, 175 N.W. 9038, 144 
Minn. 415 (construing Const. art 9 § 
7); State v. Clausen, 201 P. 30, 117 
Ae 260 (construing Const. art 8 


construing Const... 


41. Gustafson v. Rhinow, 175 N.W. 
903, 144 Minn. 415 (construing Const. 
art. 9 8o7)e 


42. Prohibition on engaging in see. 
supra § 275. 


Limitation on use of funds or cred-. 
it for see supra § 349. : 


Development of: 
Ports see supra text and note 86. 


Resources and improvement of econ-- 
omic facilities of the state see su- 
pra text and note 37. 


43. Sundquist v. Fraser, 191 N.W.. 
931, 154 Minn, 871 (construing Const. 
art 9 § 5); State v. Donald, 151 N.W.. 
331, 160 Wis. 21; Sloan v. State, 8 
N.W. 393, 51 Wis. 623 (both constru-- 
ing Const. art 8 § 10). 


[a] “Works of internal improve-. 
ment.”—As used in a constitutional 
provision, the term refers to the 
principle, in a broad sense, that there 
should be no state competency to in- 
cur state burdens for internal im-- 
provements other than such as might 
be required by the state for state pur- 
poses, and does not refer to any par- 
ticular species of such improvements 
of a public character. State v. Don- 
ald, 151 N.W. 331, 160 Wis. 21 (hold- 
ing forestry scheme in part carrying 
on “works of internal improvement’), 


[b] Debts within constitutional. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


; 
3 
. 


§§ 352-353] 


to engage in works of internal improvement,‘* an 
indebtedness for such purpose may be incurred.*® 


i Where the constitution 
‘so provides, a law authorizing the borrowing of 
money by or on_ behalf of the state must specify 
the purpose for which it is to be used.*é 


Specification of purpose. 


‘prohibition.—(1) Bonds for a county 
jJand improvement. Sundquist  v. 
‘Fraser, 191 N.W. 931, 154 Minn. 371 
(a statute by which a board of coun- 
ty commissioners is authorized on pe- 
tition to enter on privately owned 
farms and clear tracts for agricul- 
tural uses, defraying the expense by 
issuing county bonds, proportionately 
-assessing the improved lands in reim- 
bursement of the county for the bond 
issue, is not an exercise of the police 
power of the state, but for an internal 
improvement within the prohibition 
of Const. art 9 § 5). (2) Judgment. 
Sloan v. State, 8 N.W. 3938,-51 Wis. 
623 (construing Const. art 8 § 10. 
‘where counsel fees were incurred by 
the governor in the prosecution of ac- 
tions for trespasses committed on 
lands granted to the state to aid in 
the construction of railways, since 
the effect of a judgment against the 
state would be to create a debt for 
internal improvements prohibited by 
the constitution, the action will not 
lie, but since under the constitution 
the state may pledge or appropriate 
the revenues derived from such works 
in aid of their completion whenever 
grants shall have been made to the 
state for works of internal improve- 
ment, the fees in question may be 
paid out of the trespass fund, the re- 
sult of the original litigation). 


44. See constitutional provisions; 
cand supra § 274. 


45. Alabama State Bridge Corpo- 
ration v. Smith, 116 So. 695, 217 Ala. 
311 (construing Const. [1901] § 93, 
as amended, and Const. Amendm. art 
‘20A). 


fa] Debt not within constitutional 
prohibition.—Alabama State Bridge 
Corporation v. Smith, 116 So. 695, 217 
Ala. 311 (construing Acts [1927] pp 
278-284;. Const... [7901] .§ 938, as 
amended [see Acts (1907) p 740, and 
superseded in Acts (1921) p 1]; Const. 
Amendm. art 20A [see Acts Spec. 
Sess. (1927) p 794], a statute creat- 
ing a state bridge corporation with 
authority to construct bridges and to 
issue bonds is not invalid in view of 
several constitutional amendments 
relating to roads and bridges by 
‘which the state has embarked upon a 
‘program of internal improvement). 


46. Wright v. Hardwick, 109 S.E. 
903, 152 Ga. 302 (construing Const. 
art 7 § 4 par 1 [Civ. Code § 6559]); 
Hollinger v. King, 127 A. 462, 282 Pa. 
157 (construing Const. art 9 § 5). 


[a] Provision construed.—The 
constitution used the word “purpose” 
in the singular and requires that the 
borrowing shall be for a single pur- 
pose, distinctly stated, without ref- 
erence to other sources of informa- 
tion. Hollinger v. King, 127 A. 462, 
464, 282 Pa. 157 (construing Const. 
art 9 § 5, and holding invalid a stat- 
ute authorizing the issue of bonds 
for any lawful purpose and giving 
the governor the right to borrow for 
such purposes as the constitution au- 
thorizes the state to issue bonds; the 
act in question “is anything but spe- 
cifie . . the most that can be 
said for it is that there are at least 
six purposes contemplated by it, be- 
ing all that the constitution allows’”’). 


47. Exceptions as to certain pur- 
poses see supra § 352. 


Requirements as to manner see in- 


STATES 


fra §§ 359-364. 


48. U. S.—Williams y. Louisiana, 
103 U.S. 637, 26 L. Ed. 595 (constru- 
ing Louisiana constitutional amend- 
ment of 1870). 


Cal.—Nougues v. Douglass, 7 Cal. 
65; Peo. v. Johnson, 6 Cal. 499 (both 
construing Const. art 8). 


Iowa.—Rowley v. Clarke, 144 N.W. 
908, 162 Iowa 732 (construing Const. 
arteT “8: 2). 


La.—State v. Funding Board, 28 La. 
Ann. 249; State v. Graham, 23 La. 
Ann. 402 [error dism 15 Wall. (U.S.) 
208, 21 L. Ed. 37] (both construing 
constitutional amendment of 1870). 


Mont.—State v. State Board of Ex- 
aminers, 197 P. 988, 59, Mont. 557 
(construing Const. art. 13 § 2). 


Nev.—State v. Parkinson, 5 Nev. 15 
(construing Const. art 9 § 38). 


N. J.—Wilson v. State Water Sup- 
ply Commission, 93 A. 732, 84 N.J.Eq. 
ise (construing Const. art 4 § 6 par 


N. D.—State v. Davis, 229 N.W. 105, 
59 N.D. 191 (construing Const. § 182). 


Okl.—In re Menefee, 97 P. 1014, 22 
Okl. 365 (construing Const. art 10 § 
23 [Bunn ed § 289]). 


Or.—McClain v. Regents of the 
University, 265 P. 412, 124 Or. 629 
(construing Const. art 11 § 7). 


R. I.—Blais v. Franklin, 77 A. 172, 
31 R.I. 95; In re Incurring of State 
Debts, 37 A. 14, 19 R.I. 610 (both con- 
struing Const. art 4 § 13). 


Utah.—State v. Candland, 104 P. 
285, 36 Utah 406, 24 L.R.A.N.S. 1260 
(construing Const. art 14 §§ 1, 2). 


Wash.—State Capitol Commission 
v. State Board of Finance, 132 P. 861, 
ged aon 15 (construing Const. art 8 

See also cases infra this note. 


[a] Power within limitation.—The 
constitutional limitation on the 
amount of indebtedness to be incur- 
red is not simply limitation-on the 
power to borrow money, but on any 
way in which debt may be created. 
Peo. v. Johnson, 6 Cal. 499 (construing 
Const. art 8). 


[b] Debts within limitation.—(1) 
Any obligation which the state un- 
dertakes or is obligated to pay or 
discharge out of future appropria- 
tions, that is, appropriations not 
made by the legislature creating the 
debt or the obligation, and to be paid 
from moneys derived from levies oth- 
er than those made by the then exist- 
ing legislature, and which must nec- 
essarily be raised by levying a tax on 
the property of the entire state, as 
contradistinguished from a mere city, 
county, or district levy, is an indebt- 
edness within the constitutional lim- 
itation. State v. Candland, 104 P. 
285, 36 Utah 406, 24 L.R.A.N.S. 1260 
(construing Const. art 14 §§ 1, 2). 
(2) It is not necessary that the debt 
be evidenced by bonds, notes, or oth- 
er usual evidences of indebtedness, 
but it is sufficient if in order to dis- 
charge the debt the state is obligat- 
ed to pay it at some future time, and 
that it casts a future burden upon the 
taxpayer to the extent of a debt or 
obligation which must be paid by the 
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[§ 353] c. Amount of Indebtedness—(1) In Gen- 
eral. The state or the legislature, where limitations 
are imposed by the state constitution,47? cannot con- 
tract debts beyond a certain amount,’ or beyond a 
certain percentage of the assessed valuation of the 
taxable property of the state.*° 


So, where restric- 


state with funds derived from gener- 
al taxation. State vy. Candland, su- 
pra. (3) A mortgage debt is within 
the constitutional prohibition, where 
the language is broad enough to cover 
any manner of debt. Wilson y. State 
Water Supply Commission, 93 A. 732, 
84 N.J.Eqg. 150 (construing Const. art 
4 § 6 par 4). 


(c] Municipalities distinguished. 
—The principle permitting municipal 
corporations to exceed the legal debt 
limit for the purpose of meeting ob- 
ligations made mandatory by statutes 
does not apply to the power of the 
state to contract indebtedness. State 
v. Lister, 156 P. 858, 91 Wash. 9 (con- 
struing Const. art 8 §§ 1-3). Limita- 
tions of amount see Municipal Corpo- 
rations §§ 4047-4066. 


[d] Acts held constitutional. 
Koppikus v. State Capitol Commis- 
Sloners, 16 Cal. 248 (certain public 
work, the cost not to exceed a certain 
amount beyond the constitutional 
limitation, but expenditures author- 
ized only to.an amount within such 
constitutional limitation); State v. 
Clinton, 25 La.Ann. 401 (levees to be 
paid out of special funds to be raised 
by a tax imposed); Fahey v. Hack- 
mann, 237 S.W. 752, 291 Mo. 351 (con- 
struing Const. art 4 § 44, an act pro- 
viding for a bonus to soldiers and 
sailors pursuant to Const. art 4 § 44b, 
as amended August, 1921); State v. 
Davis, 229 N.W. 105, 59 N.D. 191 [expl 
Wilder v. Murphy, 218 N.W. 156, 56 
N.D. 436] (nonprofit associations to 
maintain dormitories at state educa- 
tional institutions; under the statute 
considered in the earlier case, proper- 
ty of the state to be subject to mort- 
gage); “Blais v. Franklin, 77" AY 172; 
31 R.I. 95 (construction of a bridge 
between two cities, payment of the 
expenses by such cities, and no sum 
mentioned in the act). 


[e] Acts held unconstitutional.— 
Peo. v. Johnson, 6 Cal. 499 (contract 
for the construction of a wagon 
road); State v. Clinton, 28 La.Ann. 
393 (bonds to extinguish a condition- 
al obligation of the state); State v. 
Graham, 25 La.Ann: 625 (refund of 
taxes paid under an act held invalid); 
State v. Graham, 23 La.Ann. 402 [er- 
ror dism 15 Wall. (U.S.) 208, 21 L. Ed. 
37] (reimbursement of public printer 
for losses on sale of warrants); Wil- 
son v. State Water Supply Commis- 
sion, 93 A. 732, 84 N.J.Eq. 150-(con- 
tract for the delivery of bonds in 
payment of land bought by a com- 
mission); Wilder v. Murphy, 218 N.W. 
156, 56 N.D. 486; State v. McMillan, 
96 N.W. 310, 12 N.D. 280 (both con- 
struing Const. § 182), (bonds for a 
normal school); State v. Candland, 
104 P. 285, 36 Utah 406, 24 L.R.A.N.S. 
1260, 140 AmSR 834 (use of a certain 
fund by the University of Utah, as 
a state institution, while the state 
assumes the debt). See also cases 
infra § 0. 

49. Lewis v. Brady, 104 P. 900, 17 
Idaho 251 (construing Const. art 8 § 
1). 

[a] Time to which limitation re- 
fers.—The words “debt” and “liabil- 
ity,” as used in Const. art 8 § 1, for- 
bidding the legislature to create any 
debt or liability, singly or in the ag- 
gregate, exceeding a certain percent- 
age of the assessed value of taxable 
property in the state, are not em- 
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tions are expressly applicable to certain kinds of 
indebtedness®® such as indebtedness for a casual 
deficiency or failure in the revenue,*! extraordinary 
expenditures,°? public improvements,°®* or seaport 


development,°* the state or legislature is bound 
thereby. In case of express limitation by the con- 


stitution, indebtedness for the purpose of develop- 
ing resources and improving economic facilities of 
the state cannot exceed the percentage of the as- 
sessed valuation fixed.°* So, where the constitution 
provides, indebtedness for a casual deficiency may 
be subject to a twofold limitation: (1) The amount 
econtraeted in any one year not to exceed a certain 
percentage of the valuation of taxable property 
within the state. (2) After such valuation exceeds a 
certain amount, the aggregate amount of the debt 
not to exceed a certain amount.°°® 


STATES 


* 


[§§ 353-356 


cannot do indirectly what it cannot do directly ;°* 


nor can the state be held to have waived the per- 
formance of an obligation, where the effect of such 
waiver would be ta, increase the state’s indebted- 
ness beyond the constitutional limit.°° The ques- 
tion of the effect and extent of the constitutional 
restriction,®® and the question whether the right to 
determine the effect and extent of the restriction 
is in court or legislature,® are both to be decided 
by the court. 


[§ 355] (b) State Agency. A constitutional lim- 
itation on-the power of the legislature te incur in- 
debtedness will apply to the power of a state agen- 
cy.°2 A contract entered into by a state agency in 
violation of a constitutional provision, limiting the 
amount of indebtedness that may be incurred, when 
challenged by the state will not be permitted to go 


[§ 354] (2) Operation and Effect—(a) In Gen- 
An express restriction in the constitution as 
to the amount of debt to be contracted by the leg- 


eral. 


islature is not merely advisory.°** 


ployed in a teehnical sense, but have 
‘special reference to the basic legis- 
lative authority on which a state con- 
tract must rest; under such constitu- 
tional provision, the legislature, in 
ereating a debt, must be governed by 
the assessed value as the same has 
been ascertained and then exists, and 
cannot anticipate the future and leave 
the ascertainment of the assessed 
valuation to the future acts of minis- 
terial and executive officers; such con- 
stitutional provision limits the leg- 
islature to the assessed valuation at 
the time of the passage of any meas- 
ure creating a debt, and does not re- 
fer to the date at and after which a 
legislative act authorizes a sale of 
state bonds. Lewis v. Brady, 104 P. 
900, 17 Idaho 251, 28 L.R.A.N.S. 149. 


50. See constitutional provisions; 
and infra text and notes 51—54. 


51. Billeter & Wiley vy. State High- 
way Commission, 261 S.W. 855, 203 
Ky. 15; Stanley v. Townsend, 186 


S.W. 941, 170 Ky. 833 (both constru- 
ing Const. §§ 49, 50); In re State 
Warrants, 62 N.W. 101, 6 S.D. 518 
(construing Const. art 13 § 2). See 
also cases infra this note. 


[a] Act held unconstitutional. 
Stanley v. Townsend, 186 S.W. 941, 
170 Ky. 883 [dist Rhea v. Newman, 
156 S.W. 154, 158, 153 Ky. 604, 44 
L.R.A.N.S. 989, construing Const. § 
49, and holding that a constitutional 
provision limiting the amount for 
which the legislature may incur a 
debt for a casual deficit or failure in 
the revenue without the sanction of 
a popular vote does not apply to the 
ordinary expenses of the government, 
because ‘under no view of the case, 
can it be believed that the convention 
ever contemplated that a state of af- 
fairs could arise where the state gov- 
ernment must stop for want of cash 
to pay the ordinary expenses of the 
government. All the executive and 
judicial officers of the state, its many 
penal and charitable institutions, too 
numerous to mention, must be main- 
tained, regardless of the condition of 
the treasury. The machinery of gov- 
-ernment provided by the Constitution 
for the protection of all the people of 
the state must not cease operating 
because a majority of the members 
of some particular legislature might 
be so unmindful of their oaths of of- 
fice as to neglect to provide an ade- 
quate revenue,” and other cases by 
which warrants for the ordinary ex- 


into effect. 


The legislature 


penses of the state or for an appro- 
priation made by the legislature, pay- 
ment of which may be deferred until 
such time as the revenues of the 
state shall be sufficient, are in the 
first instance not at all, and in the 
Second not necessarily, forbidden by 
Const. § 49] (sinking fund commis- 
sioners authorized to borrow money 
for which they are to issue ‘certifi- 
cates” and under which the state au- 
ditor is to issue ‘““warrants,’’ both hav- 
ing all the earmarks and features of 
ordinary bonds, by which “certifi- 
cates” and “warrants” deficits in the 
revenue not only in the past but in 
the future might be funded, creating 
a debt in excess of the limitation im- 
posed by Const. § 49). See also cases 
infra § 369. 


52. See constitutional provisions; 
and Brown v. Ringdal, 122 N.W. 469, 
109 Minn. 6 (construing Const. art 9 
§ 5); In re State Warrants, 62 N.W. 
101, 6 S.D. 518 (construing Const. art 
13:§ 22) 2) State weiDoenald, | 1515 NOW: 
331, 160 Wis. 21 (construing Const. 
art 8 §§ 6, 7). 


53. See constitutional provisions; 
and In re State Warrants, 62 N.W. 
ist oe: 518 (construing Const. art 
0 . 


54. See constitutional provisions; 
and In re Opinions of the Justices, 
96 So. 487, 209 Ala. 593 (construing 
amendment to Const. [1901] § 98). 


55. Wheelon vy. South Dakota Land 
Settlement Board, 181 N.W. 359, 48 
S.D. 551, 14 A.L.R. 1145 (construing 
Const. art 13 § 1, and ‘holding that a 
bond issue, in pursuance of an act to 
aid settlers, is not invalid as exceed- 
ing the debt limitation in Const. art 
13 § 2, providing that the state’s in- 
debtedness for defraying extraordina- 
ry expenses and making public im- 
provements, or to meet casual defi- 
cits and failures in revenue, shall not 
exceed a certain sum, since by spe- 
cific terms of § 1 such limitation does 
not apply to indebtedness ineurred 
under § 1). . 

56. In re Casual Deficiency, 42 P. 
669, 21 Colo. 408; In re Contracting 
State Debt by Loan, 41 P., 1110, 21 
Colo. 399; In re Loan of School Fund. 
32 P. 2738, 18* Colo. 195; In re Appro- 
priations by Gen. Assembly, 22 P. 464, 
18 Colo. 316 (all construing Const. 
Art SDS S38 


[a] “Year,” as used in a constitu- 
tional provision limiting the amount 


[§ 356] (c) Computation of Existing Indebted- 
ness. In determining the amount of the state’s debt, 


of debt to be contracted in any one 
year, means ‘fiscal year.” In re Con- 
tracting State Debt by Loan, 41 P. 
1110, 21 Colo. 399 (construing Const. 
PN vam Gea os 1) 


57. Nougues v. Douglass, 7 Cal. 65 
(construing Const. art 8). 


58. See case infra this note. 
[a] For example, providing that 
the governor’s guarantee should be 


conclusive evidence of the validity of 
a debt, otherwise invalid. State v. 
Funding Board, 28 La.Ann. 249 (con- 
struing constitutional amendment 
adopted November, 1870). 


59. State v. Funding Board, supra 
(construing constitutional amend- 
ment adopted November, 1870). 


60. Nougues v. Douglass, 7 Cal. 65 
(construing Const. art 8). 


61. Nougues vy. Douglass, 
(construing. Const. art 8). 


{a] Reason for rule.—The consti- 
tution itself is only a law and must 
be construed by some one and the 
judiciary, from the very nature of its 
powers given it by the constitution, 
must have the right to construe the 
constitution in the last resort, in 
those cases not expressly or by nec- 
essary implication reserved to other 
departments of the government. 
Nougues v. Douglass, 7 Cal. 65 (con- 
struing Const. art 8). 


62. McClain v. Regents of the Uni- 
versity, 265 P. 412, 124 Or. 629 (con- 
struing Const. art 11 § 7, as applied 
to “regents of the university’’). 


[a] Purchasing agent.—An act, 
conferring on a state agency the pow- 
er to act aS a purchasing agent, con- 
fers no power in violation of the con- 
stitution. Wilson vy. State Water 
Supply Commission, 93 A. 732, 84 
N.J.Bq. 150 (construing Const. art 4 
§ 6 par 4, as applied to a state water 
supply commission). 

{[b] Unexercised powers, delegat- 
ed by the legislature, are restricted 
by a subsequent constitutional 
amendment limiting the amount of 
the state’s indebtedness. State y. 
Funding Board, 28 La.Ann. 249 (con- 
struing constitutional amendment 
adopted November 1870, and holding 
ha ee: guarantee of bonds inval- 
id). 


, 68. Wilson v. State Water Supply 
‘Commission, 93 A, 732, 84 N.J.Eq. 150 
‘(construing Const. art 4 § 6 par 4). 


Supra 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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§§ 356-358] 


obligations, secured** and conditional,®® unless the 
meaning of the constitutional limitation is other- 
wise,°® are to be ineluded, as well as money borrowed 
by the state from trust funds of the state and se- 
cured by certificates of indebtedness.*7 But debts, 
authorized by the people at a general election as 
provided for by the constitution,®® or liabilities, for 
which appropriations from current revenue have 
been made,*® are not debts within a constitutional 
limitation on the power of the legislature. Under 
the construction of certain constitutional provi- 
sions,‘° in determining the amount of existing in- 
debtedness within the prohibition, a valid deficit 
existing at the end of the previous year must be 
included;** but indebtedness existing at the time 
of the adoption of the constitution is not to be in- 


5 eluded.‘ 2 


[§ 357] (d) Determination of Validity of Stat- 
utes. In the construction of an act that may au- 
thorize the creation of indebtedness beyond the 
eonstitutional limitation, if two constructions are 
possible, one upholding the act as valid and the 
other holding it invalid, the courts should assume 
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that the lawmakers intended the former.7? The 
test as to whether or not an act confers authority 
to ineur indebtedness in excess of the constitutional 
limitation is not what has been or may be done 
under the act, but what is authorized to be done 
in pursuance thereof.‘4 Where the amount to be- 
come due under a statute is conditional and not 
necessarily beyond the debt limit, the act on its face 
cannot be said to be unconstitutional ;7° should the 
total amount finally due exceed the limit, the only 
possible effect cf the constitutional provision would 
be to render void, as beyond the power of the leg- 
islature, any indebtedness incurred in excess of the 
constitutional limit.7® 


[§ 358] d. Provision for Payment.?* Where the 
constitution so provides, the state cannot contract 
any debt and the legislature cannot enact any law 
authorizing indebtedness without providing for a 
sinking fund for payment of the debt,7® or adequate 
ways and means for the payment of principal and 
interest,’® or the levy of a tax sufficient to pay in- 
terest and the principal at maturity,®® or sufficient | 
to pay the interest and, within the time set by the 


—— 


64. State v. Graham, 23 La.Ann. 
402 [error dism 15 Wall. (U.S.) 208, 
21 L.Ed. 37] (construing constitution- 
al amendment promulgated December, 
1870, as applicable to bonds in favor 
of banks, although secured by their 
assets). 


65. State v. Graham, supra (con- 
struing constitutional amendment, 
promulgated December, 1870, as appli- 
cable to bonds to railroads to be is- 
sued when built). 


[a] Date of obligation.—State v. 
Funding Board, 28 La.Ann. 249 (con- 
struing constitutional amendment 
adopted November, 1870, and holding, 
by way of dictum, that a conditional 
obligation dates from the time of en- 
tering into the obligation, not from 
the performance of the condition; 
thus, where the state was condition- 
ally obligated to guarantee certain 
railroad bonds, but before the per- 
formance of the condition the amend- 
ment was adopted limiting, the in- 
crease of the indebtedness of the 
state, upon failure to perform the 
condition, because of which the con- 
ditional obligation of the state had 
lapsed, the guarantee was the crea- 
tion of a new debt and prohibited 
where the state’s indebtedness had 
reached the constitutional limit, al- 
though had the condition been per- 
formed, guaranteeing the bonds 
would not have been the creation of 
a new obligation). 


Amount uncertain see infra § 357. 


66. State v. Nicholls, 30 La.Ann. 
980 (construing constitutional amend- 
ment [Acts (1874) pp 39-43], as part 
of the plan to fund the state debt, 
only the actual debt, exclusive of con- 
tingent liabilities not embraced in the 
funding act, within total of state in- 
debtedness not to be exceeded). 


67. State v. Donald, 151 N.W. 331, 
160 Wis. 21 (construing Const. art 8 
§§ 4, 6, 9). 

[a] Refund by United States to 
the state of money obtained from 
trust funds, which was carried into 
the general fund and used for gener- 
al state purposes, did not affect the 
status of the state’s indebtedness. 
Stute v. Donald, 151 N.W. 331, 160 


Wis. 21. 


68. Bickerdike v. State, 78 P. 270, 
276, 144 Cal. 681 (construing Const. 


art 16 § 1, “this section was not de- 
signed to limit the amount of indebt- 
edness that might be created by the 
state, for under its express provisions 
an ‘indebtedness may be created for 
any amount, and there is no other 
provision in the constitution pre- 
seribing a limit of aggregate indebt- 
edness. This section goes entirely to 
the manner of the creation of indebt- 
edness”). 


Submission to people generally see 
infra §§ 359-364. 


69. Bickerdike v. State, 78 P. 270, 
Hever? 681 (construing Const. art 16 


Debts for which payment has been 
provided see infra § 358. 


70. See constitutional provisions. 


71. Billeter & Wiley v. State High- 
way Commission, 261 S.W. 855, 203 
Ky. 15 (construing Const. § 49). 


72. See cases infra this note. 


[a] Provisions construed as refer- 
ring to future debts.—Hastern Ken- 
tucky Lunatic Asylum vy. Bradley, 41 
S.W. 556, 101 Ky. 551, 19 KyL 750 [foll 
sub nom. Rhea v. Newman, 156 S.W. 
154, 1538 Ky. 604, 44 L.R.A.N.S. 989] 
(holding the limitation under Const. 
§ 49 to apply only to future casual 
deficits or failures in the revenue and 
to have no reference to debts created 
prior to the adoption of the constitu- 
tion, which at the time exceeded such 
limitation); In re Menefee, 97 P. 1014, 
22 Okl. 365 (construing Const. art 10 
§ 23 [Bunn ed § 289], limitation does 
not include debts and liabilities of 
the territory of Oklahoma, liability 
for which was assumed by Const. art 
1 § 4 [Bunn ed § 6]). 


73. Rowley v. Clarke, 144 N.W. 
908, 162 Iowa 732 (construing an act 
providing for the acquisition of land 
surrounding the state capitol as not 
in violation of Const. art 7 § 2). 


Construction of statutes generally 
see Statutes [36 Cyc 1102 et seq]. 


74. Rowley v. Clarke, 144 N.W. 
908, 162 Iowa 732. 


75. Bickerdike v. State, 78 P. 270, 
144 Cal. 681 (construing a statute for 
a bounty under Const. art 16 § 1). 


76. Bickerdike v. State, supra 
(construing Const. art 16 § 1). 


77. In act to be approved by popu- 
lar vote see infra § 361. 


Specifically applicable to bond is- 
sues see infra § 415. 


78. Board of Supervisors of Louisa 
County v. Bibb, 106 S.E. 684, 129 Va. 
638 (construing Const. § 187, express- 
ly applicable to every law, enacted by 
the legislature, creating a debt). 


[a] Acts held  constitutional.— 
Board of Sup’rs of Louisa County v. 
Bibb, 106 S.B. 684, 129 Va. 688 (Acts 
[1920] e 213, authorizing a bond issue 
by a county for improvement of state 
highways, and Acts [1920] c 184, au- 
thorizing the county to improve a 
section of the state ‘highway system, 
and providing for reimbursement by 
the state for the amount expended). 


79. State v. Graham, 25 lLa.Ann. 
625 (construing Const. [1868] art 111, 
expressly applicable to a debt con- 
tracted by the legislature exceeding a 
certain amount, and not for the pur- 
pose of repelling invasion or sup- 
pressing insurrection). 


[a] “Adequate ways and means.” 
—(1) An act providing that a debt 
should be paid out of any funds in 
the treasury not otherwise appropri- 
ated does not provide adequate ways 
and means for the payment of debt 
and interest. Durbridge v. State, 42 
So. 3387, 117 La. 841 (construing 
Const. [1868] art 111). (2) But an 
act, requiring that an enterprise, aid- 
ed by the loan of state bonds, deposit 
a certain amount of its own first 
mortgage bonds with the state audi- 
tor, in a certain excess of the state 
bonds issued, as a pledge to the state 
for the payment of the state bonds 
to be issued, the whole amount of 
the first mortgage bonds to be issued 
by the enterprise limited to prevent 
weakening the security of the state, 
and a certain amount of the state 
bonds to be extinguished annually by 
the company to insure the payment 
and cancellation of all the state bonds 
eventually, “adequate means” in the 
constitutional sense for the payment 
of the current interest and the prin- 
cipal when it shall become due have 
been provided. State v. Nicholls, 30 
La.Ann. 980. 


80. Catron v. Marron, 142 P. 380, 
19 N.M. 200 (construing Const. art 4 
§ 29, expressly applicable to any law 
authorizing indebtedness). 
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law authorizing the debt, the principal,*1 or suffi- 
cient to pay the interest and, within a certain time, 
the principal,’ or sufficient to pay the interest 
and provide for a sinking fund to pay the principal 
within a certain time,’* or annually sufficient, mere- 


ly, to pay the annual interest.** 


[§ 359] e. Submission to Voters—(1) In General. 
Constitutional provisions requiring the submission 


to the voters of laws authorizing 


More specific provision see infra 
text and notes 81-83. 


81. State v. Stewart, 190 P. 129, 58 
Mont. 1 (construing Const. art 13 § 
2). 


[a] Act held constitutional.— 
State v. Stewart, 190 P.. 129, 132 (L. 
[1917] ¢ 150 § 4 held sufficiently to 
provide for the levy of a tax for the 
purchase and maintenance of a state 
owned terminal grain elevator, al- 
though loosely drawn: “the legisla- 
ture should have first provided for 
the levy of the tax and then provid- 
ed a method by which, if in any one 
year after the year in which the 
bonds are issued the net earnings in 
the terminal elevator fund shall be 
sufficient to meet the demands, the 
tax should not be collected for that 
year’’). 

82. State v. McMillan, 96 N.W. 
310, 12 N.D. 280 (construing Const. § 
182, expressly applicable to a law au- 
thorizing an indebtedness). 


[a] Act held unconstitutional.— 
State v. McMillan, 96 N.W. 310, 12 
N.D. 280 (an act authorizing the is- 
sue of bonds for a normal school in- 
valid, among other reasons, because 
it did not provide for a tax levy to 
pay the principal and interest). 


83. Catron v. Marron, 142 P. 380, 
19 N.M. 200 (construing Const. art 9 
§ 8, providing for annual tax levy and 
expressly applicable to every. debt, 
with certain exceptions, contracted 
by, or in behalf of, the state). 


[a] Provision for taxation in pre- 
vious act.—Although the provision 
for taxation is not contained in the 
act itself which authorizes the debt, 
but is contained in a previous act, 
the act is valid, where it does “pro- 
vide for an annual tax levy” by ap- 
propriating the necessary money out 
of a fund which must be annually 
collected by taxation for the purpose 
in question and other purposes, al- 
though this is to be done under the 
former act. Catron y. Marron, 142 P. 
380, 19 N.M. 200 (construing Const. 
art 9 § 8). 


84. Morton vy. Comptroller-Gen., 4 
S.C. 430 (construing Const. art 9 § 7, 
expressly applicable to a public debt 
contracted by the state for the pur- 
pose of defraying extraordinary ex- 
penditures). 


[a] Direct object of this clause is 
to secure so full an exercise of t'he 
legislative power at the moment of 
communicating authority for creating 
public debt that it should not again 
become necessary to appeal to that 
body in order to secure means or au- 
thority for the payment of annual 
interest on the sums so borrowed; 
‘under this clause there cannot be a 
full exercise of the legislative power 
to contract public debts unless that 
legislative act amounts to an exhaus- 
tive exercise of the power of provid- 
ing means for the payment of annual 
interest; the tax directed to be levied 
must be so far imposed, in order to 
comply with the letter and spirit of 
the constitution, that no further leg- 
islation will be necessary to enable 
its collection; the constitution in- 
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of debts for particular purposes or in particular 
amounts must be complied with.8* A constitutional 
requirement of submission to voters on the part of 
municipalities has no application to the state.*® 


[§ 360] (2) Specific Provisions—(a) In Gener- 


al. Where the constitution so provides a law creat- 


the contracting 


tended to place the proceedings by 
which means are to be acquired for 
the purpose of paying interest onthe 
public debt deyond the control of the 
legislature: the object of this was, 
obviously, to reduce the question of 
the payment of interest on any public 
debt created under the constitution 
to a mere executive duty, that it 
might be compelled through a reme- 
dy under the control of a debtor. 
Morton y. Comptroller-Gen., 4 S.C. 
430 (construing Const. art 9 § 7, an 
act, providing that an annual tax, in 
addition to all other taxes, shall be 
levied upon the property of the state 
sufficient to pay the interest on the 
loan authorized at the times when 
such interest shall fall due, is valid, 
since such words can be construed as 
a command rather than a promise of 
subsequent legislative action; like- 
wise, an act, stating that the faith 
and credit of the state is pledged to 
the payment of principal and interest 
and a sufficient amount of taxes is 
thereby levied to pay the interest ac- 
cruing annually on the bonds in ques- 
tion, is valid, where such statement, 
although in its primary sense a dec- 
laration of fact, may be construed as 
equivalent to a command to perform 
such things as are proper to conform 
therewith). 


[b] “Annually sufficient.”—These 
words, as used in a constitutional 
provision, describing the tax to be 
imposed for payment of the interest 
on the debt, make it certain that the 
tax must be annually recurring, and 
fix the extent to which it shall be 
imposed, namely, to the amount of 
interest accruing. Morton v. Comp- 


troller-Gen., 4 S.C. 430 (construing 
Const. art 9 § 7). 
85. Cal.—Peo. v. Pacheco, 27 Cal. 


175; Koppikus v. State Capitol Com- 
missioners, I6 Cal. 248; State v. Mc- 
Cauley, 15 Cal. 429 (all three constru- 
ing Const. art 8). 


Iowa.—Grout v. Kendall, 192 N.W. 
529, 195 Iowa 467 (construing Const. 
artl T'S =o). 


Ky.—Stanley v. Townsend, 186 S.W. 
ee Ky. 833 (construing Const. §§ 


’ 


N. Y.—State v. Kings County, 52 
a 556 (construing Const. art 7 § 

S. C.—Whaley v. Gaillard, 21 S.C. 
560 [error dism 8 S.Ct. 1053, 127 U.S. 
216, 82 L.Ed. 125]; Bond Debt Cases, 
12 S.C. 200 (both construing Const. 
art 16, adopted Jan. 29, 1873). 


Wash.—State v. Lister, 156 P. 858, 
91 Wash. 9; State Capitol Commis- 
sion v. State Board of Finance, 132 P. 


861, 74 Wash. 15 (both construing 
Const. art 8 § 3). See also Seattle, 
etc., Waterway Co. v. Seattle Dock 


Co.,.77 P. 845, 35 Wash. 608° [aff 25 
S.Ct. 789, 195 U.S. 624, 49 L.Ed. 350] 
(a statute relative to excavations of 
public waterways by private con- 
tract, with liens on state tide lands 
for compensation, does not provide 
for the contracting of a debt by or 
on behalf of the state in contraven- 
tion of Const. art 8 § 8, where the 
lands become liable for the improve- 


ing a debt which is to be submitted to the voters 
must be for some single object** or some single work 
or object,®® which must be distinctly specified,*° and. 


ments only after the state has parted. 
‘with its interest); and cases infra §§ 
360-364. 


[a] Proviso in a certain constitu- 
tional provision, authorizing the leg- 
islature to borrow money to pay the 
state debt without submission to the 
people, as provided for by the con- 
stitution, applies only to the state 
debt in existence at the time of the 
adoption of the constitution. Stan- 
ley v. Townsend, 186 S.W. 941, 170 
Ky. 833 (construing Const. §§ 49, 50). 


Cross references: 

Limitations on: 
Amount see supra § 353 et seq. 
Purpose see supra § 352. 


Manner and effect of approval see in- 
fra §§ 363, 364. 


86. See case infra this note. 


[a] Financing state institutions. 
—An act providing a method of 
financing the erection of new build- 
ings by educational institutions of 
the state, held not unconstitutional 
as violating Const. § 157 providing 
that no municipality shall be permit- 
ted to become indebted to an amount 
exceeding in any year revenue pro- 
vided for such year without assent of 
two-thirds of the voters. McDonald 
v. University of Kentucky, 7 S.W.(2d) 
1046, 225 Ky. 205. 


87. Veterans’ Welfare Board vy. 
Jordan, 208 P. 284, 189 Cal. 124 (con- 
struing Const. art 16 § 1). 


[a]. Thus an act, otherwise uncon- 
stitutional, may become constitution- 
al because in part unconstitutional. 
Veterans’ Welfare Board y. Jordan, 
208 P. 284,189 Gal. 124, 22 A.L.R. 1515 
(veterans’- welfare bond act of 1921, 
providing for a bond issue to carry 
out the provisions of the veterans’ 
welfare act and the veterans’ farm 
and home purchase act, not violative 
of Const. art 16 § 1, prohibiting the 
creation of a debt except for “‘‘some 
single object,” in so far as it relates. 
to the purchase and improvement of 
land to be sold to the veterans at cost 
under the veterans’ welfare act, since, 
in so far as it provides for the use 
of the proceeds to further the provi- 
sions of the veterans’ farm and home. 
purchase act, the statute is unconsti- 
tutional), 


88. Peo. v. Kings County, 52 N.Y. 
556 (construing Const. art 7 § 12). 


[a] “Single work or object.”—(1) 
The “work or object,” as contemplat- 
ed by the constitution, is the public 
work or object to be accomplished by 
the expenditure of the money to be 
borrowed. Peo. v. Kings County, 52 
N.Y. 556, 561 (construing Const. art. 
7 § 12, and ‘holding an acknowledg- 
ment by a comptroller of a deficiency 
and an estimate of liabilities held in- 
sufficient as a statement of an “ob- 
ject”). (2) The object of a debt is: 
not made single by declaring it to be 
for the payment of the aggregate of 
all the sums of money appropriated 


by the act. Peo. vy. Kings County, su- 
pra. 
89. Peo. vy. Kings County, supra 


(construing Const. art 7 § 12), 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 360-365] 


must provide for the payment of the loan®® in a 
specified manner.® 


; [§ 361] (b) Provision for Payment. Constitu- 
tional requirements as to provision for funds for the 
payment of the debt must be met,®? as, for example, 
where the requirement is for provision for a direct 
annual tax,°®* or for provision of a tax sufficient to 
pay interest and principal within a certain number 
of years,®** or provision for a sinking fund commenc- 
ing at a certain time.®® If the constitution so pro- 
vides, the provision for payment, if as prescribed, 
is irrevocable while the debt remains;®® but other- 
wise, although irrevocably pledged by the legisla- 
ture, it is not binding on subsequent legislatures?” 
and an attempt to make it so is invalid.?§ 


[§ 362] (3) Manner of Submission. Where the 
constitution so provides, the submission may be at 
a general election®® although where the constitution 
prohibits it the submission cannot be at an election 
when any other bill, law, or amendment to the con- 
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publication of the law must be complied with.? 
[§ 363] (4) Manner of Approval. Where the 


constitution requires the consent of the people with- 
out other provision a consent of a majority of the 
electors is intended,® and the term “people” is not 
restricted to taxpayers.* Where the constitution so 
provides, approval by two thirds of all votes cast. 
1s requisite.® 


[§ 364] (5) Effect of Approval. Where the peo- 
ple at a referendum have approved the creation of 
a debt, the legislature without further submission 
to a popular vote may authorize an additional bond 
issue to cover any insufficiency in the funds avail-. 
able to pay the debt so ineurred.® 


[§ 365] f. Miscellaneous Limitations—(1) Vote: 
Requisite To Pass Bill. Where the constitution so: 
provides, a bill to create a public debt cannot take 
effect until passed. by a vote of two thirds of the 
members of each branch of the legislature? or until. 


stitution is submitted. 


90. Veterans’ Welfare Board vy. 
Jordan, 208 P. 284, 189 Cal. 124 (con- 
struing Const. art 16 § 1). See also 
eases infra § 361. 


{a] Act held constitutional: . Vet- 
erans’ Welfare Board v. Jordan, 208 
P. 284, 294, 189 Cal. 124 (the veterans’ 
welfare bond act of 1921, providing 
for a bond issue, was not unconstitu- 
tional as against a contention that it 
does not provide ways and means for 
the repayment of the loan, as required 
by Const. art 16 § 1, in view of § 5 
of the statute, providing that the 
bonds shall be paid from a fund to be 
raised in part by taxation in the same 
manner as moneys raised for general 
purposes of the state; ‘under our 
present system of taxation, the rate 
to be paid for state taxes is fixed by 
the Constitution itself, and it requires 
a law passed by two-thirds of the 
members of the Legislature to in- 
crease this tax rate. The voting of 
these bonds in effect pledges the Leg- 
islature as a part of the tax-raising 
machinery of the state to provide for 
such increase of taxes whenever the 
Same is necessary in order to pay 
the interest and principal due on 
these bonds, regardless of whether or 
not the bond act was passed by a two- 
thirds vote’’). 


91. See infra § 361. 
gaa See infra text and notes 93- 
$3. State v. Executive Council, 223 


N.W. 737, 207 Iowa 923 (construing 
Const."art-7)’. 


[a] Computation as mere clerical 
act.—(1) There is a sufficient compli- 
ance with the constitution even if 
the act does not provide the millage 
of taxation, where the millage rate is 
a mere matter of computation. State 
v. Executive: Council of State of 
Iowa, 223 N.W. 7387, 207 Iowa 923 
(construing Const. art 7). (2) But 
where one of the necessary factors in 
the computation is invalid, the cleri- 
cal character of the computation for 
the rate of millage fails. State v. 
Executive Council of State of Iowa, 
supra. 


[b] Indirect tax.—The legislature 
has no power to substitute an indirect 
for a direct tax. State v. Executive 
Council of State of Iowa, 223 N.W. 
737, 207 Iowa 928 (construing Const. 
art 7, and holding provision of road 
bond act pledging license and gaso- 
line taxes to primary liability for 


Provisions as to length of 


debt invalid). 


94. State v. Executive Council, 223 
N.W. 737, 207 Iowa 923 (construing 
Const. art 7 § 5, providing that the 
tax shall be sufficient to pay the in- 
terest on the debt, as it falls due, 
and to discharge the principal within 
twenty years from the time of con- 
tracting it). 


[a] “Within twenty years from 
the time of contraction.’’—A cardinal 
purpose of the framers of the provi- 
sion in question was that a debt once 
contracted should be paid within and 
by the generation that voted it; if 
the period of the maturity of the debt, 
as a whole, might be extended merely 
by extending the time of creating in- 
stallments of the debt, then the ade- 
quacy of the provision to the purpose 
of its adoption would be destroyed. 
State v. Executive Council of State of 
Iowa, 223 N.W. 737, 207 Iowa 923 (a 
bond issue proposing to sell only suf- 
ficient bonds from time to time to 
meet the progressive needs of con- 
struction, thus avoiding the waste in- 
volved in borrowing sums of money 
before they are needed for expendi- 
ture, each bond offered for sale to 
mature within twenty years from the 
date of its negotiation, held invalid). 


95. Hatfield v. Jordan, 190 P. 1030, 
183 Cal. 223 (construing Const. art 16, 
providing that the law creating cer- 
tain debts must make provision for 
a sinking fund to pay the principal 
to commence at a time after the in- 
curring of such debt of not more than 
a period of one fourth of the time of 
maturity). 


96. State v. Executive Council, 223 
N.W. 737, 207 Iowa 923 (construing 
Const. art. 7)"§ 5). 


97. State v. Executive Council, 223 
N.W. 737, 207 Iowa 923. 


[a] Reason for rule.—In the ab- 
sence of any constitutional provision 
to such effect, no legislative assembly 
has power to render its enactment ir- 
revocable and irrepealable by a future 
legislative assembly; the power and 
responsibility of legislation is always 
upon the existing legislative assem- 
bly; one legislative assembly may not 
lay its mandate upon a future one, 
only the constitution can do that. 
State v. Executive Council of State 
of Iowa, 223 N.W. 737, 207 Iowa 923 
(road bond act held invalid in at- 
tempting to pledge irrevocably fund 
from gasoline taxes and motor vehi- 
cle licenses for payment of bonds). 


98. State v. Executive Council, 223: 
N.W. 737, 207 Iowa 923. 


99. ~ Grout v. Kendall, 192 N.W. 529,. 
195 Iowa 467 (construing Const. art 
7 § 5); Peo. ve Kings County, \52 N.Y. 
556 (construing Const. art 7 § 12). 


i. Peo. v. Kings County, 52) N.Y. 
556 (construing Const. art 7 § 12). 


2. Grout vy. Kendall, 192 N.W. 529, 
ue ao 467 (construing Const. art. 


3. In re Incurring of State Debts, 
37 A. 14, 19 R.I. 610 (construing Const, 
art 4 § 13). 


[a] “Consent of the people.”—(1) 
Where the constitution provides for 
the consent of the people in incurring. 
debts in certain cases, but provides no 
mode of obtaining the consent of the 
people except by the expression of it 
through the votes of the electors, the 
“consent of the people’ means the 
consent of the electors manifested by 
the majority of their votes. In re 
Incurring of State Debts, 37 A. 14, 19 
R.I. 610 (construing Const. art 4 § 


4 In re Incurring of State Debts, 
supra (construing Const. art 4 § 13 
and art 7 § 1, in amendment of art 
2 § 2, art 7 § 1 providing that no per- 
son shall be allowed to vote on a prop- 
osition to impose a tax or for the ex- 
penditure of money, in a town or city, 
unless he shall have paid a tax of a. 
certain amount). 


5. Whaley v. Gaillard, 21 S.C. 560: 
[error dism 8 S.Ct. 1053, 127 U.S. 216,. 
32 L. Ed. 125]; Bond Debt Cases, 12' 
S.C. 200 (both construing Const. art 
16, adopted Jan. 29, 1873). 


6. State v. Davis, 221 P. 895, 115 
Kan. 10; State. v.. Davis, 217 P..905, 
114 Kan. 270 (both construing Const.. 
art 11 §§ 5-7). 


7 Bond Debt Cases, 12 S.C. 200; 
Morton v. Comptroller-Gen., 4 S.C. 
430 (both construing Const. art 9 § 7). 


[a] Applicable to quorum of each 
branch and not to the whole member- 
ship in the absence of a clear intent 
to the contrary. Morton v. Comp- 
troller-Gen., 4 S.C. 430 (construing: 
Const. art 9 § 7). 


[b] Pledge of state bonds.—Bond 
Debt Cases, 12 S.C. 200 (construing 
Const. art 9 § 7, and holding an act, 
authorizing the financial agent of the 
state to pledge state bonds as col- 
lateral security, as not authorizing 
the issuing of any bonds nor the con- 
tracting of any debt and not within. 
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the vote is entered on the journal of the house.® 


[§ 366] (2) Kind of Indebtedness. In case the 
constitution so provides, no debt? or debt for a 
particular purpose’® may be ineurred unless evi- 
denced by a bond issue, and where it is so provided 
the term of such bonds must not exceed the number 
of years fixed. 


[§ 367] g. Restrictions on Officers and Agents.** 
Agreements creating a liability against the ‘state 
without express authcrity of law are void where in 
violation of a constitutional inhibition,’? and the 
same is true in the case of an agreement made with- 
out express authorization by an officer of the state 
exceeding a proper appropriation’? or of an indebt- 
edness incurred without an appropriation for the 
specific purpose.t° Where funds involved are pub- 
lic funds raised by the state, directly through tax- 
ation, they cannot be impaired by hypothecation by 
the officers in charge, unless there is express au- 
thority therefor.t® 

[§ 368] 3. Application of Limitations to Particu- 
ler Debts!’—a. In General. A debt, within the 
meaning of constitutional limitations on the power 
of state or legislature to incur indebtedness,’* has 
been defined as an obligation secured by the general 
faith and credit of the state;'” such a pecuniary de- 
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mand as would, under the attending cireumstances, 
be valid against an individual;?° it is not to be 
limited to actionable debts,?? namely, those the pay- 
ment of which is enforceable.2? It has been held 
that there is nothing particularly technical about 
the meaning of “debt” as used in a state constitu- 
tion;?® that certain obligations of the state may 
be “debts,” but whether or not they are forbidden 
by the constitution must be determined on facts other 
than whether or not they come within the technical 
or general meaning of the word;?* that whether 
an appropriation creates a debt within the meaning 
of a constitutional prohibition against contracting 
a debt depends on the character of the appropria- 
tion and the manner of its payment;?° accordingly, 
appropriations or obligations payable from or war- 
rants against funds on hand or current revenue,”® 
indebtedness payable from a special fund,?* ap- 
propriations or obligations for current expenses,”* 
or obligations to replace existing debts,” do not usu- 
ally create a “debt” within the constitutional lim- 
itation, but the contrary is usually true of appro- 
priations or obligations payable from or warrants 
against revenue accruing beyond the interim between 
sessions of the legislature,?° or of appropriations 


‘or other obligations in excess of the revenue avail- 


the provision of the constitution re- 
quiring passage by a two-thirds vote). 


8. Bond Debt Cases, 12 S.C. 200 
(construing Const. art 9 § 7, and hold- 
ing that where the journal does not 
contain such entry there is no room 
for inference but there is positive 
proof of the omission of one of the 
constitutional requirements and the 
act is void). 


9. Wilder v. Murphy, 218 N.W. 156, 
56 N.D. 436 (construing Const. § 182); 
Bond Debt Cases, 12 S.C. 200; Morton 
v. Comptroller-Gen., 4 S.C. 430 (both 
construing art 9 § 14). 


Discretion of legislature as to meth- 
od of borrowing on bonds see supra § 
350 note 12 [a] (2). 


19. Gustafson v. Rhinow, 175 N.W. 
903, 144 Minn. 415 (construing Const. 
art 9 §§ 6, 7,.and holding that a con- 
stitutional provision that debts au- 
thorized for the purpose of defraying 
extraordinary expenditures be. con- 
tracted by a loan on state bonds is not 
applicable to a public debt contracted 
in time of war to repel invasion or 
suppress insurrection). 


11. Wilder v. Murphy, 218 N.W. 
156, 56 N.D. 436 (construing Const. § 
182 and holding an act authorizing 
eontractual obligations that would 
run beyond such period invalid). 


12. As subject to general restric- 
tions see supra § 351. 


13. Fergus v. Brady, 115 N.E. 393, 
277 Ill. 272; Townsend v. Gash, 108 
N.E. 744, 267 Ill. 578 (both constru- 
ing Const. art 4 § 19). 


[a] “Express authority” defined, 
distinguished, and construed.—(1) 
“That authority is express which con- 
fers power to do a particular, iden- 
tical thing set forth and declared ex- 
actly, plainly and directly, with well- 
defined limits and not left to 
inference or to implication, as dis- 
tinguished from authority which is 
general, implied, or not directly stat- 
ed or given.” Fergus y. Brady, 115 
N.E. 393, 396. 277 Ill. 272 (construing 
Const. art 4 § 19). (2) An agreement 


made to carry out an express power 
is not within the constitutional nulli- 
fication. Townsend y. Gash, 108 N.#. 
744, 267 Ill. 578 (construing Const. 
art 4 § 19). 


14. State v. National Surety Co., 
161 P. 1026, 29 Idaho 670 (construing 
mess: Iu, [1915] c¢ 159: §$\6"p: 350) and 
holding an attempt to create an in- 
debtedness by the attorney general 
beyond an appropriation invalid); 
Fergus v. Brady, 115 N.E. 393, 277 
Ill. 272, Ann.Cas.1918B 220 (constru- 
Spt ae art 4 §§ 18, 19, and Cr. Code 


15. Van Dusen y. State, 77 N.W. 
201, 11 S.D. 318; Carter v. Thorson, 
59 N.W. 469, 5 S.D. 474, 24 L.R.A. 734, 
49 Am.S.R. 893 (both construing 
Const. art 11 § 9). 


[a] Purpose of this provision was 
to prohibit any department, officer, or 
agent of the state from involving the 
state in any debt which the legisla- 
ture had not previously authorized 
by an appropriation. Carter v. Thor- 
son, 59 N.W. 469, 5 S.D. 474, 24 L.R.A, 
734, 49 Am.S.R. 893 (construing Const, 
art 11 § 9, as not forbidding the leg- 
islature from immediately authorizing 
the incurring of an indebtedness in 
the current and usual administration 
of state affairs). 


16. Bauernfeind vy. Nestos, 189 N. 
W. 506, 48 N.D, 1218 (holding such 
authority not conferred by certain 
soldiers’ acts and therefore not pos- 
sessed by the officers in charge of the 
funds, although such officers may 
have wide discretionary powers con- 
cerning state enterprises and utilities, 
which, generally speaking, funetion 
apart from the state). 


17. Debt: 


Defined generally see Debt 17 C. J. p 
1371 et seq. 


County see Counties § 280. 


Municipal see Municipal Corporations 
§§ 4060-4066. ‘ 4 


School district see Schools and School 
Districts §§ 6338-6388. 
18. See supra §§ 351-367. 


For later cases, developments and changes in the law see Annotations, 


19. Alabama State Bridge Corp. v. 
Smith, 116 So. 695, 217 Ala. 311 (con- 
struing Const. § 213). 


20. Rodman v. Munson, 13 Barb. 
(N.Y.) 188, 198 (per Strong, J.) [quot 
Blais v. Franklin, 77 A, 172, 184, 31 
Rel, 951. A 


21. See infra text and note 22. 


22. Wilson vy. State Water Supply 
Commn., 93 Aj "732, 736)" 84 Nnq. 
150. (construing Const. art 4 § 6 par 4). 


“It is at least a reasonable con- 
struction that what the framers were 
guarding against were, not suits and 
actions against the Legislature, which 
they knew could not be brought, but 
debts incurred by the Legislature 
which they know might be paid by 
appropriations if they were permit- 
ted to be contracted.’ Wilson v. State 
Water Supply Commn., supra: (con- 
struing Const. art 4 § 6 par 4). See 
also Rodman y. Munson, 13 Barb. 
(N.Y.) 188 [quot Blais v. Franklin, 77 
A. 172, 184, 31 R.I. 95 (“state debts’ 
does not refer to obligations which 
can be enforced by legal process, ei- 
ther at law or in equity—in this sense 
a state is never indebted, for ‘a sov- 
ereign cannot be coerced by judgment 
and execution,” per Barculo, J.)]. But 
see Alabama State Bridge Corp. v. 
Smith, 116 So. 695, 217 Ala. 311 (con- 
struing Const. § 213, and holding that 
a state debt is that which the state in 
any event is bound to pay). 


23. State v. Donald, 151 N.W. 331. 
Ree 21 (construing Const. art 8 


94. Crick v. Rash, 229 S.W. 638, 190 
Ky. 820 [expl Stanley v. Townsend, 
se Sate vr ms eat 833 and cases 
referre fe) erein construi 

Const. § 50). ‘ i 


25. James v. State Universit 
S.W. 767, 181 Ky. 156. epene 


26. See infra § 369. 
27. See infra § 870. 
28. See infra § 371, 
29. See infra § 372, 
30. See infra § 369. 


same title and section number, 
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able for the fiscal year.31 Under certain constitu- 
ticnal provisions, “state debt” may have a fixed 
meaning,*®* such as an obligation the legislature is 
bound to provide for by a tax to pay the annual 
interest and a sinking fund to liquidate the prineipal 
at maturity;** and where the constitution partic- 
ularly prescribes the manner of raising a revenue out 
of which a debt of the state shall be satisfied, an 
obligation for an object such as defined in the eon- 
stitution and to be discharged as therein directed 
ought not to be denominated as other than a debt 
of the state? A declaration in an act that the 
debt thereby created is not the debt of the state 
is without effect where it is clear from the terms of 
the act that it is the debt of the state.2> No debt 
in the sense contemplated by the constitutional in- 
hibition is created where there is neither debtor nor 
ereditor,*?® for example, where the state uses a fund 
of one of its own departments, bureaus, or commis- 
sions.*7 An aet which authorizes a state officer to 
determine who shall do, and contract with such to 
do, certain work for the state does not create a 
debt in the absence of any provision that such work 
shall be done.** No debt is created within the con- 
stitutional limitation where the obligation is one 
of compensation for prohibiting certain use of pri- 
vate property.°® A constitutional provision that 
no debt be created except by a law providing for 
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the levy of a tax sufficient to pay the indebtedness?? 
is not violated by an act authorizing the creation 
of a debt for a valid purpose but creating no spe- 
cific obligation.41 The limitations of the constitu- 
tion as to state debts apply to the state alone, and 
not to any of its subdivisions,*? city** or county,*4 
even though incurring the debt in question is di- 
rected or authorized by the state.45 The execution 
of a eertificate of indebtedness by the officers of 
a state board, where an appropriation for the pur- 
pose has been made by the legislature, is not the 
creation of a new debt against the state within a 
constitutional prohibition.**% 


Gratuity. The state does not create a debt with- 
in the meaning of the constitution by making a vol- 
untary lawful gift to a number of its citizens;*7 
nor does a statute appropriating a stated sum an- 
nually as a mere gratuity, alterable both as to 
amount and manner of application at the pleasure 
of the legislature, create a debt.*8 


[§ 369] b. Obligations or Appropriations Paya- 
ble from, or Warrants against, Funds on Hand, 
Current, or Future Revenues. Although it has been 
broadly held that whenever the legislature has 
made provision for payment in anticipation of rey- 
enues, no debt within a constitutional limitation has 
been created,**® this has been generally accepted 


31. See infra § 369. 


'32. See constitutional provisions; 
and infra text and note 33 


33. Graham vy. Childers, 241 P. 178, 
114 Okl. 38 (construing Const. art 1 
§ 4). 


34. Rowley v. Clarke, 144 N.W. 908, 
162 Iowa 732 [crit Peo. v. Pacheco, 27 
Or Mons ide 


35. Newell v. Peo. 7 N.Y. 11 (con- 
struing Const. art 7 § 12); State v. 
Candland, 104 P. 285, 36 Utah 406 
(construing Const. art 14 §§ 1, 2); 
Loomis v. Callahan, 220 N.W. 816, 196 
Wis. 518. See Wilder v. Murphy, 218 
N.W. 156, 159, 56 N.D. 436 (eonstru- 
ing Const. § 182, and holding “al- 
though the statute provides that the 
state shall incur no liability by reason 
of anything that may be done by the 
board under the authority thus con- 
ferred, and though no bonds of the 
state are issued, nevertheless the fact 
remains that the property of the state 
is mortgaged and pledged, and to 
that extent there is an obligation to 
pay on the part of the state’). But 
see In re Canal Certificates, 34 P. 274, 
19 Colo. 63 (construing Const. art 11 
§ 3, and holding that the act expressly 
provides against any indebtedness be- 
ing incurred on the part of the state 
and therefore is not in conflict with 
the constitutional provisions, fixing a 
limit upon state indebtedness). 


“The clause in question is only a 
legislative declaration of the meaning 
of the constitution and an injunction 
upon the courts to construe the act 
accordingly. If it were to be regarded 
by us, and such effect given to it... 
then the most flagrant violations of 
the constitution may always be 
sereened from the scrutiny of the 
courts by the addition of this simple 
clause.” Newell v. Peo., 7 N.Y. 11, 
106, 107 (construing Const. art 7 § 12, 
per Johnson, J.). 


36. See infra text and note 37. 


37. Eastern & Western Lumber Co. 
v. Patterson, 258 P. 193, 264 P. 441, 
124 Or. 112, 60 A.L.R. 528 [appeal 
and error dism 49 S.Ct. 184, 278 U.S. 


581, 73 L.Ed. 518] (construing Const. 
ant TL§ 17). 


Money from trust fund as debt see 
supra § 356 note 57. 


88. Carter v.. Thorson, 59 N.W. 
ie ers 474 (construing Const, art 
11 § 9). 


39. See case infra this note. 


[a] Debt not within constitutional 
limitation.—Kilpatrick v. Compensa- 
tion Claim Board, (Tex.Civ.App.) 259 
S.W. 164 (construing Const. art 3 § 
49 and certain statutes to reimburse 
landowners for losses from prohibi- 
tion against growing cotton in non- 
cotton growing zones to prevent the 
spread of a boll worm). 


40. See supra § 358. 


41. State v. Stewart, 171 P. 755, 54 
Mont. 504 (construing Const. art 13 
§ 2). 

42. See infra text and notes 43-45. 

43. Blais v. Franklin, 77 A. 172, 31 


R.I. 95 (construing Const. art 4 § 13). 


44. Pattison v. Yuba County, 13 
Cal. 175; Hallenbeck v. Hahn, 2 Neb. 
399; Cass v. Dillon, 2 Ohio St. 607. 

45. Pattison v. Yuba County, 13 
Gal.. L053) Cass iv... Dillon, 2,,Ohio- St. 
607; Blais v. Franklin, 77 A. 172, 31 


R.I. 95 (construing Const. art 4 § 13). 


46. In re Opinions of the Justices, 
126 So. 161, 220 Ala. 539 (construing 
Gen. Acts [1927] p 447 § 13; Const. 
[1901] § 213, and holding (board of 
education’s promise of unmatured 
parts of appropriation for normal 
school construction purposes was not 
to “create new debt against state’). 


47. State v. Johnson, 176 N.W. 224, 
170 Wis. 251 (construing Const. art 
8 § 4 and holding valid an educational 
bonus law for the benefit of citizens 
of the state in the service of the Unit- 
ed States during the war with Ger- 
many, since the statute effected a gift 
revocable at will). 


48. Rhea v. Newman, 156 S.W. 154, 
153 Ky. 604; Hager v. Kentucky Chil- 
dren’s Home Soc., 83 S.W. 605, 119 
Ky. 235, 26 KyL 1133, 67 L.R.A. 815 


[cit Billeter v. State Highway Com- 
mission, 261 S.W. 855, 203 Ky. 15 (con- 
struing Const. §§ 49, 50)]. 


49. Peo. v. Pacheco, 27 Cal. 175 
(construing Const. art 8 and crit Vet- 
erans’ Welfare Board v. Jordan, 208 
P. 284, 288, 189 Cal. 124 [‘‘the decision 
(of Peo. v. Pacheco, supra) has not 
been accepted as authority outside of 
California for the proposition that 
bonds do not create an indebtedness 
where the law authorizing the bond 
issue provides ways and means for 
the’ payment. .of the. bonds: -..' 5.7 
As early as December, 1868, Judge 
Deady of the 'United States Circuit 
Court, in deciding the case of Coulson 
v. City of Portland, 6 F.Cas.No. 3,275, 
Deady 481, 499, said: ‘I have never 
been able to bring my mind to assent 
to the reasoning by which the court 
arrived at the conclusion that the act 
in question did not create a debt. By 
means of such artificial reasoning and 
unlooked for construction of popular 
and plain terms and phrases, consti- 
tutions may be purged of every pro- 
hibition upon the legislative power of 
taxation and creating indebtedness, 
which the wisdom or fears of the peo- 
ple may place in them. . . . The 
supreme court of Iowa in the case of 
Rowley v. Clarke, 144 N.W. 908, 162 
Iowa 732 ... . after calling atten- 
tion to the fact that State v. McCau- 
ley, 15 Cal. 429, and Koppikus vy, State 
Capitol Comrs., 16 Cal. 248, did not 
sustain the decision of this court in 
Peo. v. Pacheco, supra, said: ‘For the 
reasons already stated, we are not in- 
clined to follow the California deci- 
sions. To do so would defeat the 
manifest design of the people in 
adopting the section of the Constitu- 
tion in limiting indebtedness the Gen- 
eral Assembly may create. The salu- 
tary purpose was to prevent mort- 
gaging the revenues of the state in 
the future, beyond a specified amount, 
and, if this is to be rendered effective, 
it is quite as essential to denounce a 
scheme to incur a debt for the pay- 
ment of which provision is made by 
a scheme of taxation as a debt to the 
payment of which no thought has 
been given. In either event the funds 
to meet the obligation must be raised 
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only so far as it applies to indebtedness that would 
be satisfied before the next session of the legis- 
lature.®° If the appropriations or other obligations 
assumed during any fiscal year, aside from govern- 


by taxation, and, in either, it is cer- 
tain to be paid.’’’]). See Koppikus v. 
State Capitol Comrs., 16 Cal. 248 (con-. 
struing Const. art 8, and holding that 
where the appropriation anticipates 
the existence of the liabilities, dis- 
charging them as they arise, it does 
not create a debt within the limitation 
of the constitution); State v. McCau- 
Jey, 15 Cal. 429 (construing Const. art 
8, and holding that where a contract 
calls for services to be rendered, al- 
though the total payment to be made 
is in excess of the constitutional limi- 
tation, there is no debt until the serv- 
ices are rendered; and where revenues 
are-appropriated to meet the services 
as they are rendered, there is no debt 
—the appropriation accompanying the 
services operates in fact as a cash 
payment); State v. Medbery, 7 Ohio 
St. 522 [error dism 24 How. (U.S.) 
413, 16 L.Ed. 739, and expl Peo. v. 
Pacheco, 27 Cal. 175, 219 (“The whole 
is regarded as a single financial trans- 
action. The revenue is provided and 
set apart for the specific object, and 
is in contemplation of law in_ the 
treasury. In fact, only the minis- 
terial duty remains of collecting the 
revenue, and paying it over in pursu- 
‘ance of the appropriation, and the 
acts done are regarded as cash trans- 
actions” and construing art 2 § 22, 
where the power of making an appro- 
priation is limited by the constitutjon 
to a certain period, if an appropria- 
tion is made for an object to be ac- 
complished and paid for within such 
period and at the same time revenue 
is provided to meet the appropriation, 
a contract made in pursuance of the 
appropriation and payable out of it 
does not create a debt within the 
meaning of the prohibitory clause of 
the constitution; but a contract to 
‘be performed beyond the period with- 
in which, under the constitution, an 
appropriation may be made necessa- 
rily creates a debt; for the services 
cannot be paid for when rendered be- 
cause the legislative power has no 
authority to make the appropria- 
tion) ]. : 


50. See cases infra this note. 
[a] Reason for rule.—Warrants 
issued in anticipation of taxes are 


held not to constitute a debt on the 
theory that moneys, the receipt of 
which is certain from the collection 
of taxes, are regarded as for all prac- 
tical purposes already in the treasury 
and the contracts made upon the 
strength thereof are treated as cash 
transactions: where the power of the 
legislature to tax is unlimited, al- 
though it may enact laws exacting 
the levy of a tax annually for any 
period in the future, this is always 
subject to repeal or modification by 
subsequent general assemblies; but 
revenues provided for during the bi- 
ennial period are available to a legal 
certainty, for no general assembly 
will convene to repeal or modify them 
within that period; the anticipation 
then by the issuance of warrants or 
certificates to be paid therefrom is 
of the revenues certain to be collect- 
ed, and therefore is in the nature of 
a previous appropriation of funds 
subsequently to reach the treasury, 
the setting apart of a portion thereof 
for a specified purpose, rather than 
the creation of an _ indebtedness 
against the state. Rowley v. Clarke, 
144 N.W. 908, 162 Iowa 732. 


[b] “Debt” and “liability,” as used 
in this connection, are not employed 
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ness within the 


in a technical sense, but have spe- 
cific reference to the basic warrant 
and legislative authority on which a 
state contract must rest and on which 
alone a public debt must find its sanc- 
tion in order to obligate the state to 
pay. State v. State Board of Exam- 
iners, 197 P. 988, 59 Mont. 557 (con- 
struing Const. art 13 § 2). 


[c] Proper officers of state, such 
as the executive council in Iowa, may 
anticipate the revenues to be expend- 
ed by it which the legislature has au- 
thorized to be collected within the bi- 
ennial period, and contracts regarding 
the appropriation of these are not re- 
garded as debts against the _ state. 
Rowley yv. Clarke, 144 N.W. 908, 162 
he 732 (construing Const. art 7 § 


[d] Debts not within constitution- 
al limitations.—Stein v. Morrison, 75 
P. 246, 9 Idaho 426 (an appropriation 
for the two years succeeding adjourn- 
ment of public revenues, in anticipa- 
tion of their receipt, does not consti- 
tute a debt or liability of the state 
within art 8 § 1 of the constitution, 
but rather operates on the incoming 
revenues for the same period of time 
in the nature of a cash transaction, 
as contemplated by art 7); Rowley v. 
Clarke, 144 N.W. 908, 162 Iowa 732 
(construing Const. art 7 § 2, where 
the legislature meets every other year, 
certificates or warrants issued in an- 
ticipation of revenues’ collectable 
within the biennial period and pay- 
able therefrom do not create a “debt” 
within the meaning of that term as 
used in the constitution limiting the 
amount of indebtedness to be incur- 
red); -State v. State Board of Exam- 
iners, 197 P. 988, 59 Mont. 557 (con- 
struing Const. art 13 § 2 and an act 
providing for the issuance of treas- 
ury notes for two years, not exceed- 
ing in either year the total tax levy 
in that year for general state purpos- 
es; the debt or liability intended to 
be prohibited is such as is in excess 
of revenues available or provided for 
the appropriation years, that is, for 
the two years intervening between 
sessions of the legislative assembly, 
and not current obligations of the 
state arising during such period of 
time for which revenues are actually 
available or provided for). 


[e] Debts within constitutional 
limitations.—Veterans’ Welfare Board 
v. Jordan, 208 P. 284, 189 Cal. 124, 22 
A.L.R. 1515 (construing Const. art 16 
§ 1, although the act makes an appro- 
priation for the payment of bonds and 
interest). 


51. Billeter & Wiley v. State High- 
way Commission, 261 S.W. 855, 203 
Ky. 15 (construing Const. §§ 49, 50). 
See State v. Graham, 23 La.Ann. 402 
[error dism 15 Wall. (U.S.) 208, 21 
L.Ed. 37] (construing amendment to 
the state constitution, promulgated 
December, 1870 [if the revenues are 
inadequate to meet the interest of the 
public debt and the current expenses 
of the necessary state agencies to 
preserve the government, an appropri- 
ation, whereby the liabilities of the 
state are increased, for any other pur- 
pose than the support and mainte- 
nance of the machinery of govern- 
ment is a debt within the meaning of 
the constitutional amendment]); In 
re Incurring of State Debts, 37 A. 14, 
19 R.I. 610 (construing Const. art 4 § 
13, and holding that a limitation on 
the power of the legislature to in- 
cur debts beyond a certain amount, 
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mental expense, exceed the revenues of that year, 
such excess has been held to constitute an indebted- 


meaning of the constitution.*? It 


has been held that a state debt includes all absolute 


in times of peace, is a prohibition not 
on making appropriations and expen- 
ditures beyond that amount, even in 
anticipation of the actual payment of 
state taxes, but on exceeding by that 
amount the income of the state for 
the current year as derived from tax- 
es and other sources). See also Peo. 
v. Board of Supervisors, 52 N.Y. 556 
[foll Rockaway Pacific Corporation v. 
Stotesbury, 255 F. 345 (construing the 
Constitution of 1846, inhibiting crea- 
tion of debts by the legislature, ap- 
propriations in excess of available 
state revenues at the disposal of the 
legislature are nullities)]; and cases 
infra this note. But see Graham v. 
Childers, 241 P. 178, 114 Okl. 38 (con- 
struing Const. art 10 § 23, and holding 
that “state debt” has no application 
to a situation where the legislature 
determines the specific amount to be 
paid out, and names the specific pur- 
pose for which it is to be paid, the 
money to come from the public mon- 
eys of the state, whether the revenue 
for the particular year was, with all 
other appropriations sufficient to meet 
it or some part of it must be supplied 
by an extra amount raised the ensu- 
ing year). 


[a] Thus, when the state highway 
commission accepts an advancement 
of money from a county and issues its 
certificates therefor to be paid by the 
state when the road project is com- 
pleted, whether or not out of the spe- 
cial road fund, the debt of the state 
thereby created is valid under Const. 
§§ 49, 50, only if at the time there is 
a sufficient fund in the state treasury 
not otherwise appropriated, anticipat- 
ed, or contracted against out of which 
the state’s certificate to the county 
may be paid, or if there will be avail- 
able in the treasury at any time dur- 
ing the year, from sources already 
provided for, funds sufficient to meet 
not only such debt, but the aggregate 
amount of all others outstanding, but 
when the aggregate indebtedness thus 
or otherwise created equals the funds 
in the treasury available for their dis- 
charge, or the amount of revenue for 
the purpose provided for the year, 
though not collected, after deducting 
a reasonable sum for deficits, debts 
thereafter created are prohibited and 
void. Crick v. Rash, 229 S.W. 63, 190 
Ky. 820. See Billeter & Wiley v. 
State Highway Commission, 261 S.W. 
855, 203 Ky. 15 (in estimating the 
available revenue of a state highway 
commission, federal aid may be con- 
sidered and county donations, where 
the money is in the hands of trustees, 
or when donations have been legally 
made by solvent counties and the pro- 
ceeds are available under legal levies 
or bond issues, as well as the tax on 
gasoline and the license tax on auto- 
mobiles). 


[b] “Absolute obligations” distin- 
guished from obligations that may be 
deferred or paid out of revenues for 
fiscal year.— Warrants by the state 
auditor for all or part of a legisla- 
tive appropriation are not necessarily 
debts prohibited by a constitutional 
limitation imposed on indebtedness 
for a casual deficit or failure in the 
revenue, for the payments of such 
warrants, together with interest, may 
be deferred until such a time as the 
revenues of the state, produced from 
the revenue laws, are sufficient to pay 
them; but “There is a vast difference 
between issuing warrants .. . to 
be paid as presented, or in the order 
of their identification, out of the an- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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obligations to pay money, or its equivalent, from 
funds to be provided, as distinguished from money 
presently available or in process of collection, and 
_ so treatable as on hand.*? An obligation, although 
amounting to a technical debt, is not forbidden by 
the provisions of the constitution limiting either its 
creation or its amount, if funds are in the treas- 
ury to meet it,°* or if the uncollected revenue pro- 
vided for the year in which it is created will be suf- 
ficient to meet it when collected,®* although pay- 
ment is deferred;** obligations that run current 
with revenues are not debts within a constitutional 
limitation.**® ‘Likewise, an appropriation from pub- 
he funds available for that purpose does not create 
a debt within a constitutional limitation,®’ nor a 
mere transfer from one fund to another of money 
in the treasury,°* nor an appropriation of revenue 
assessed and in process of collection,®® or of revenue 
provided for by the revenue laws,°° even though 
the appropriation is in anticipation of such reve- 
nue; nor does the issuance of a state warrant, 
where the money is in the treasury,®? or where a 


tax levy has been made with provision for its col- 
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lection,®**® create a debt within a constitutional lim- 
itation; likewise, the issuance of treasury notes, 
in anticipation of revenues from taxes levied, does 
not imeur an indebtedness within a constitutional 
limitation.®4 \ 


Interest. If the issuance of a warrant creates no 
debt within a constitutional limitation, the allow- 
ance of interest does not make the warrant uncon- 
stitutional.®® That warrants issued in anticipation 
of assessed revenues draw interest does not make 
the issuance of the warrants an incurring of an 
indebtedness to the extent of such interest;°® but 
where the interest on bonds is not payable out of 
the same fund as the principal, interest coupons 
have been held to evidence a debt within the mean- 
ing of the constitution.*7 


[§ 370] c. Indebtedness Payable from Special 
Fund. Obligations, issued by a state, if payable 
only from the revenue to be realized from a partic- 
ular utility or property, acquired with the proceeds: 
of the obligations,®* if payable only from the rev- 
enue to be realized from special taxes for a partic- 


nual revenues of the state, although 
they may exceed such revenues; and 
the contracting of a debt by borrow- 
ing money to pay such warrants 
which might have been issued in ex- 
eess of the collected revenue thereby 
producing “casual deficits or failures 
in the revenues.” Stanley v. Town- 
send, 186 S.W. 941, 945, 170 Ky. 833 


[dist Rhea v. Newman, 156 S.W. 154, 


153 Ky. 604, 44 L.R.A.N.S. 989; James 
v. State University, 114 S.W. 767, 131 
Ky. 170; Hagar v. Gast, 84 S.W. 556, 
119 Ky. 507, 27 Ky.L. 129 (‘the domi- 
nant idea pervading the cases [is] 
that the appropriations then under 


consideration could be paid out of the’ 


revenues for the fiscal year to be de- 
rived through the exercise of the leg- 
islative power given under section 171 
of the Constitution [to provide by an- 
nual taxation for the expenses of the 
government]) (construing Const. §§ 
49, 50, and holding the legislature not 


authorized to create a debt by author- | 


izing the issuing of certificates or 
warrants with all the characteristics 
of bonds to be negotiated and the 
proceeds used for paying warrants is- 
sued by the auditor of the state and 
representing deficits or failures in the 
revenue) ]. ; 


[c] Debt incurred by state agency. 
—lIn re Advisory Opinion to Governor, 
114 So. 850, 94 Fla. 967 (construing 
Const. art 9 §§ 2, 6, where the con- 
stitution, requiring the legislature to 
provide for raising revenue sufficient 
to defray the expenses of the state 
for each fiscal year and to pay the ex- 
isting indebtedness of the state and 
granting the legislature power to is- 
sue bonds for certain named purposes 
only, contemplates that state expens- 
es shall not exceed the revenue raised 
for each fiscal year, a debt incurred 
by the state road department is a 
state obligation within such. limita- 

- tion on expenditures). See also supra 
this note [a]. 


Constitutional prohibition against 
appropriations exceeding funds avail- 
able or provided for see infra § 391. 


52. State v. Donald, 151 N.W. 331, 
oa Wis. 21 (construing Const. art 8 


[a] Contracts that are absolute 
promises to pay sums of money, fixed 
as to amount, in presenti, with pay- 
ments deferred and without reference 
to money in hand or equivalent, are 
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debts within the prohibition of the 


constitution. State’ v. Donald, 151 
N.W. 331, 160 Wis. 21 (construing 
Const. art 8 § 4). 

53. Crick v. Rash, 229 S.W. 63, 


190 Ky. 820 [expl Stanley v. Town- 


send, 186 S.W. 941, 170 Ky. 833 and} 
cases referred to therein] (construing ' 


Const. § 50). 


54. Crick v. Rash, 229 S.W.' 63, 
190 Ky. 820 [exp] Stanley v. Town- 
send, 186 S.W. 941, 170 Ky. 833 and 
cases referred to therein] (construing 
Const. § 50). See Hathaway v.. Mun- 
roe, 119 So. 149, 97 Fla. 28 (constru- 
ing Const. art 9°§ 2, where the con- 
stitution by providing that the legis- 
Jature Shall raise revenue sufficient to 
defray the expenses of the state for 
each fiscal year contemplates that 
during any fiscal year no indebtedness 
for expenses of the state shall be in- 
curred substantially in excess of the 
revenues provided for that year, a 
contract under a statute for con- 
structing state highways is .not a vio- 
lation of such provision when the con- 
struction is to be paid for from funds 
already provided for by law and prob- 
ably in hand before the construction 
is finished). ° 


55. Crick v. Rash, 229 S.W. 63, 190 
Ky. 820 [expl Stanley v. Townsend, 
186 S.W. 941, 170 Ky. 833 and cases 


referred to therein] (construing 
Const. § 50). 
56. Charles Scribner’s Sons v. 


Marrs, 262 S.W. 722, 114 Tex. 11 (con- 
struing Const. art 3 § 49, where the 
obligation of the contract is not to 
buy a fixed number or amount of 
books, but only So many as are needed 
by the schools of the state, and the 
obligation to pay arises only upon tne 
purchase and delivery of books for 
the year when needed, the books so 
furnished and purchased do not make 
a charge on the future resources of 
the state). 


57. Veterans’ Welfare Board v. 
Riley, 206 P. 631, 188 Cal. 607 (con- 
struing Const. art 16 § 1). See State 
v. Leaphart, 11 S.C. 458 (The appro- 
priation of an unexpended balance in 


the treasury is not an act of borrow-, 


ing). 
58 State v. Rogers, 57 P. 801, 21 
Wash. 206. 


59. Rhea v. Newman, 156 S.W. 154, 
153 Ky. 604, 44 L.R.A.N.S. 989 [quot 


Billeter v. State Highway Commis- 
sion, 261 S.W. 855, 858, 203° Ky. 15 
(construing Const. §§ 49, 50)]; In re 
State Warrants, 62 N.W. 101, 6 S.D. 
518, 55 AmSR 852 (construing Const. 
artst3.8° 2). : 4 


60. State v. Clinton, 28 La.Ann. 
400; State v. Clinton, 28 La.Ann. 201; 
State v. Parkinson, 5 Nev. 15. 


61. . State v. Parkinson, supra. See 
Graham v. Childers, 241 P. 178, 114 
Okl. 88 (an appropriation supplement- 
ing a prior one to carry out a policy 
of the state as to its public schools, 
which is to be paid from current rev- 
enues, is in no wise a debt, within the 
meaning of Const. § 23 art 10). 


62. Bryan v. Menefee, 95 P. 471, 21 
Okl. 1 (construing Const. art 10 § 29), 


63. Bryan v. Menefee, supra (con- 
struing Const. art 10 § 29). See also 
case infra this note. ‘ 


[a] Warrants against special 
fund.—A debt is not created within 
the constitutional prohibition where 
the statute appropriates money to 
come into the treasury, sets it apart 
in-a special fund, and directs war- 
rants to be drawn on it. State v. 
Parkinson, 5 Nev. 15 (construing 
Const. art 9 § 3). 


64. State v. Hagleson, 181 P. 935, 
32 Idaho 280; State v. Hagleson, 181 
P. 934, 32 Idaho 276 (both construing 
Const. art 8 § 1). 


65. State v. Parkinson, 5 Nev. 15 
(construing Const. art 9 § 8). : 


[a] Reason for  rule.—Interest 
constitutes no part of the original de- 
mand; it is simply a statutory allow- 
ance for delay. State v. Parkinson, 5 
Nev. 15. 


66. In re State Warrants, 62 N.W. 
101, 6 S.D. 518 (construing Const. art 
13 § 2). See Rhea v. Newman, 156 
S.W. 154, 153 Ky. 604, 44 L.R.A.N.S. 
989 (a statute providing that unpaid 
warrants on the state treasurer bear 
interest does not create a debt within 
a constitutional limitation if the war- 
rants themselves are not within such 
limitation). 


67. State v. Lister, 156 P. 858, 91 
Ayeee 9 (construing Const. art 8 §§ 
1-3). 

Indebtedness payable from special 
fund see infra § 370 


68. California Toll Bridge Author- 
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ular utility or property, acquired by the obligations 
or proceeds,®® or if payable only from a special 
fund?® to be raised from the sale or lease of lands 
previously set apart for the purpose of the obli- 
gations,’ do not generally constitute debts of 
the state within the meaning of constitutional 
limitations on indebtedness; but constitutional lim- 
itations have been held to apply to obligations 
ineurred for a particular utility or property, al- 
though payable from a special fund derived from 
such property owned by the state at the time of 
the creation of the indebtedness and the revenue 
of which might be applied to the discharge of the 


ity v. Wentworth, (Cal.) 298 P. 485 
(construing Const. art 16 § ie See 
Bates v. State Bridge Commission, 
CW... Va.) 153 S.E. 305 (the: great 
weight of decisions is that bonds of 
a state payable solely out of revenue 
derived froma utility of a public na- 
ture acquired by the money derived 
from the bonds do not create debts 
within the constitutional inhibition 
against the contracting of public debt, 
but partake of the nature of purchase 
money mortgages). See also cases in- 
fra this note. 


[a] Bonds in name of common- 
wealth.—The mere fact that bonds 
are executed in the name of the com- 
monwealth does not make them ob- 
ligations of the commonwealth to any 
greater extent than expressed in the 
acts authorizing their issue. Estes v. 
State Highway Commission, 29 S.W. 
(2d) 583, 235 Ky. 86. 


[b]. Debts not within constitution- 
al limitations.—Alabama State Bridge 
Corporation v. Smith, 116 So. 695, 217 
Ala, 311 (construing Const. § 213; 
‘bridge to be paid for by tolls and the 
surplus of several funds); In re 
Canal Certificates, 34 P. 274, 19 Colo. 
63 (construing Const. art 11 § 3; 
canal to be paid for in part by certifi- 
eates of indebtedness, to be paid only 
out of funds received for the carriage 
of water or in payment of lands); 
Estes v. State Highway Commission, 
29 S.W.(2d) 5838, 235 Ky. 86 (debt not 
payable otherwise than out of tolls); 
Bloxton vy. State Highway Commis- 
sion, 8 S.W.(2d) 392, 225 Ky. 324 (con- 
struing Const. §§ 49, 50; bridge to be 
paid for by bond issue, to be paid for 
out of tolls, only the bridge property 
to be liable for the debt and no prop- 
erty which the state owned at the 
passage of the act); Fanning v. Uni- 
versity of Minnesota, (Minn.) 236 
N.W. 217 (dormitory at state uni- 
versity to be paid for by bond issue ta 
be paid for out of rentals and certain 
earnings, the bonds expressly exempt- 
ing the state, the university, and their 
property, including the dormitory it- 
self); State v. Davis, 229 N.W. 105, 
59 N.D. 191 f[expl Wilder v. Murphy, 
218 N.W. 156, 56 N.D. 436 (dormi- 
tories at state educational institu- 
tions to be maintained by nonprofit as- 
sociations; under the statute involv- 
ed in the earlier case property of the 
state was to be subject to mortgage 
given by the holding association) ]; 
Kasch v. Miller, 135 N.E. 8138, 104 
OhioSt. 281 (construing Const. art 8 
§§ 1-3; dams and reservoir to be paid 
for by bond issue to be paid for by 
the sale or lease of water or power, 
no mortgage attaching to property 
owned by or purchased with the reve- 
nues of the state); McClain v. Re- 
gents of the University, 265 P. 412, 
124 Or. 629 (construing Const. art 11 
§ 7; dormitory at educational insti- 
tution to be paid for by bond issue 
to be paid for by net rentals); Bates 
v. State Bridge Commissiom, 153 S.B. 


on 


' STATES 


ated.*4 


305 (construing Const. art 10 § 1. 
bridges to be paid for solely out of 
tolls); Loomis v. Callahan, 220 N.W. 
816, 196 Wis. 518 (rent for property 
to be paid for only from the proceeds 
arising from its operation). 


[c] Debt within constitutional 
limitation.—Wilder v. Murphy, 218 
N.W. 156, 56 N.D. 436. See supra this 
note [b]. 


69. See cases infra this note. 


[a] Debts not within constitution- 
al limitations.—Brown v. Ringdahl, 
122 N.W. 469, 109 Minn. 6 (constru- 
ing Const. art 9 § 5, certificates of 
indebtedness, for the construction of 
a state’s prison, mere evidence of the 
right of the holder to receive from 
the state treasurer the proceeds of a 
tax to be levied and collected for a 
special fund); State v. Moorer, 150 
S.E. 269, 152 S.C. 455 [appeal dism 
and cert den sub nom. Johnson v, 
State Highway Commission of South 
Carolina, 50 S.Ct. ,238, 281 U.S. 691, 
74 L.Ed, 1120] (construing Const. art 
10, § 11, evidences of indebtedness for 
construction of state highway system, 
for payment of which proceeds of 
state gasoline and motor vehicle tax 
are pledged); Briggs v. Greenville 
County, 135 BY Aah Oy ail. eee Cy a oO 
(construing Const. art 10 § 11, agree- 
ments for reimbursement of counties, 
for money advanced for road con- 
struction, to be made only from a 
special fund, namely, gasoline tax, 
automobile tax, and federal aid, and 
where no property tax can ever be 
Ievied to meet the obligations). 


70. See cases infra this note, and 
infra text and notes 71-73. See also 
Crick sv. Rash, 229 S.W. 68, 190 Ky. 
820 (the special fund out of which a 
debt is to be paid in order to relieve 
it from the operation of the limiting 
provisions of the constitution is a 
fund which does not belong to the 
state but to others and to which the 
holder of the debt must look for pay- 
ment). 


[a] Funds within contemplation of 
parties.—The word “debt” as used in 
a particular constitutional limitation 
on indebtedness does not include any 
pecuniary obligation imposed by con- 
tract which, within the contemplation 
of the parties thereto, is to be satis- 
fied out of some particular fund with- 
in the immediate control of the state. 
See In re Opinion of the Judges, 177 
N.W. 812, 43 S.D. 635 (Const. art 13 
§ 18, authorizing the pledging of 
plants for the manufacture of elec- 
tricity to provide for its manufacture 
and sale, as authorized by § 12, is not 
a debt within the constitutional limi- 
tation of art 13 § 2); In re Opinion of 
the Judges, 162 N.W. 536, 88 S.D. 635 
(rural credits law, authorizing the 
state to borrow money to be loaned on 
real estate security does not create 
a debt within Const. art 13 § 2). 


Interpretation of constitutional pro- 
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general ‘obligations of the state,7? or where the spe- 
cial fund is to be replenished by general taxation.** _ 
However, it has been held that if such resort to 
general taxation is merely contingent no debt with- 
in the limitation of the constitution has been cre- 
Although the principal of an obligation 
is payable from a certain fund, derived from the 
proceeds of property set aside for the purpose, if 
the interest is to be paid out of a fund created by 
taxation, although the fund from which the prin- 
cipal is payable is ultimately liable, the interest 
fund is a debt within constitutional restrictions.’? 


[§ 371] d. Current Expenses. 


Obligations for 


vision to authorize creation of un- 


limited indebtedness see infra § 
note 99. 


71. See cases infra this note. 


[a] Debts not within constitution- 
al limitations.—State v. Cook, 43 P. 
928, 17 Mont. 529 (warrants for com- 
pensation of capitol commissioners 
against money to be received from the 
sale of lands previously granted the 
state by the federal government for 
the erection of a capitol building); 
State v. Clausen, 235 P. 364, 134 Wash. 
196 (construing Const. art 8 § 3, bonds 
for erection of capitol buildings, pay- 
able only from revenues to be. re- 
ceived from the lease and sale. of 
lands granted to the state for such 
purpose); State v. Farwell, 3 Pinn. 
(Wis.) 393, 4 Chandl. 106 (stock cer- 
tificates for the improvement of water 
ways to be paid by funds from the 
sale of lands granted by the federal 
government for that purpose). 


72. Newell v. People, 7 N.Y. 9 [aff 
sub nom. Rodman v. Munson, 13 Barb. 
63 (aff 13 Barb. 188), and quot with 
approval State v. McMillan, 96 N.W. 
810, 321, 12 N.D. 280 construing Const. 
art 7 § 12 and holding invalid a stat- 
ute authorizing the issuance of canal 
certificates of indebtedness to be pay- 
able only from the revenues received 
from a state owned system of canals]. 


“It may be objected that there is a 
distinction between a pledge of the 
revenues of property owned by the 
state and of the revenues to be de- 
rived from taxation; but the dis- 
tinction does not affect the question. 
Whatever consumes the revenues of 
the property of the state, tends to 
render a resort to taxation necessary 
just to the extent to whith the reve- 
nues from property have been con-= 
sumed.” Newell v. People, 7 N.Y. 11, 
102, 108, (per Johnson, J.) [quot with 
appr State v. McMillan, 96 N.W. 310, 
319, 321, 12 N.D. 280). 


73. State v. McMillan, supra (con- 
struing Const. § 182 and holding in- 
valid an act authorizing the issuance 
of bonds for a normal school, prin- 
cipal and interest to be paid by a cer- 
tain portion of the income dedicated 
to the support of the institution). 


“The important fact is that it is 
paid by the state. It is not important 
from what fund it is payable. That 
is a mere matter of bookkeeping 
i every dollar . . . both prin- 
cipal and interest, must inevitably be 
repaid by a resort to general taxa- 
tion.” > State v. McMillan, supra (con= 
struing Const. § 182). 


74 In re Opinion of the Judges, 
162 N.W. 536, 38 S.D. 685 (construing 
Const. art 13 § 2 and rural credits law, 
authorizing the state to borrow money 
to be loaned on ‘real estate security 
gue Ve make up any deficiency by taxa- 

ion). : 


75. 
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State v. Lister, 156 P. 858, 91 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 371-373] 


the necessary and current expenses of the govern- 
ment are not within constitutional limitations on 


indebtedness.7° 


[§ 372] e. Transactions Involving Existing Debts. 
Bonds or other securities, issued for the purpose of 
liquidating, funding, or paying an outstanding in- 
debtedness, merely changing its form, generally do 
not come within a constitutional limitation on in- 
The original indebtedness need not 
be sach as would be enferceable if against an in- 
dividual;*® but an unconditional obligation cannot 
be substituted for a conditional obligation without 


debtedness.*7 


See 9 (construing Const. art 8 §$§ 


76. State v. State Board of Exam- 
iners, 238 P. 316, 74 Mont. 1 (constru- 
ing Const. art 13 § 2); State v. Dona- 
hey, 113 N.E. 2638, 93 OhioSt. 414 
(construing Const. art 8 §§ 1-3); In 
re Application of State to Issue Bonds 
to Fund Indebtedness, 127 P. 1065, 33 
Okl. 797 (construing Const. art 10 § 
23). See also cases infra this note. 


fa] Fhus: (1) An appropriation 
to support a_ state institution, to 
create or maintain a part of the state 
government, or to defray the ordinary 
expenses of the state, is not a debt 
within a constitutional limitation on 
indebtedness. Rhea v. Newman, 156 
S.W.. 154, 153 Ky. 604, 44 L.R.A.N.S. 
989 (construing Const. § 49). (2) 
The issuance of warrants. in pursu- 
ance of appropriations from the as- 
sessed but uncollected revenues of 
the state, to defray current expenses 
is not the incurring of an indebted- 
ness beyond a constitutional limita- 
In re State Warrants, 62 N.W. 
101, 6 S.D. 518 (construing Const. art 
13 § 2). See Stanley v. Townsend, 186 
S.W. 941, 170 Ky. 8383 (construing 
Const. § 49, the ordinary expenses of 
state government, as evidenced by the 
warrants of the state auditor, are not 
within constitutional limitations im- 
posed on indebtedness); State v. State 
Board of Examiners, 238 P. 316, 74 
Mont. 1 (construing Const. art 13 § 2 
as not applicable to current expense 
warrants, although in past years the 
expenditures of the state exceeded in 
each year the ultimate income). (3) 
A deficit created by appropriations for 
governmental expense and the main- 
tenance of state institutions does not 
create a debt within a constitutional 
limitation. Billeter v. State Highway 
Commission, 261 S.W. 855, 203 Ky. 15 
(construing Const. §§ 49, 50). 


[b]. Debts not within constitution- 
al limitations.——Bosworth v. State 
University, 157 S.W. 913, 154 Ky. 370 
(appropriation for an agricultural ex- 
periment station of the state uni- 
Rhea v. Newman, 156 S.W. 
154,.153 Ky. 604, 44 L.R.A.N.S. 989 
(appropriation to pay off the indebted- 
ness of the state fair); State v. Dona- 
hey, 113 N.E. 263, 93 OhioSt. 414 (lease 
by state commission). 


[e] Debts within constitutional 
limitations.—Billeter & Wiley v. State 
Highway Commission, 261 S.W. 855, 
203 Ky. 15 (highway construction and 
maintenance). 


77. Ind.—Hanly v. Sims, 93 N.E. 
228, 94 N.E. 401, 175 Ind. 345 (con- 
struing Const. art 10 § 5). 


Me.—Opinion of Justices, 18 A. 291, 
81 Me. 602 (construing Const. art 9). 


Mont.—State v. State Board of Ex- 
aminers, 238 P. 316, 74 Mont. 1 (con- 
struing Const. art 13 § 2, as not ap- 
plicable to a statute changing evi- 
dence of indebtedness from warrants 


STATES 


tution, may the 


tain states may 


edness.®1 


manner aS May 


to treasury notes). 


Nev.—Klein v. Kinkead, 16 Nev. 194 
(construing Const. art 9 § 3). 


Okl.—In re Menefee, 97 P. 1014, 22 
Okl. 865 (construing art 10 § 23 
[Bunn’s ed § 289]). 


S. C.—State v. Blease, 79 S.E. 247, 
95 S.C. 403 (construing Const. art 10 
§ 11). See also cases infra this note. 


[a] Debts not within constitution- 
al limitations.—Wright v. Hardwick, 
109 S.E, 903, 152 Ga. 302 (where Const. 
art 7 § 3 par 1 [Code § 6558] provides 
that no debt shall be contracted by or 
on behalf of the state, except for cer- 
tain purposes, no debt is created by a 
scheme to provide for the payment of 
the debts of the state by discounting 
its warrants, payable out of a speci- 
fied fund, nor by, in addition, allow- 
ing the holders of such warrants ail 
the rights which the original obligees 
of the obligations might have had 
against the state); State v. Blease, 79 
S.E. 247, 95 S.C. 403 (construing Const. 
art 10 § 11, where the effect of an act 
was not to destroy the validity of a 
bond, but to forbid its refunding after 
a certain lapse of time, providing for 
the refunding of such bond does not 
increase the debt of the state). 


78 Hanly v. Sims, 93 N.E. 228, 94 
N.E. 401, 175 Ind. 345 (where a uni- 
versity received a land grant from the 
United States, which the state appro- 
priated and sold, and subsequently the 
state made a settlement with the uni- 
versity at a compensation, found to be 
inadequate by a state commission, the 
claim of the university was a debt 
which the state might admit to be 
due, and liquidate by an issue of state 
bonds, though resting merely on an 
equitable or honorary obligation, and 
not capable of legal enforcement if 
against an individual). 


79. State v. Clinton, 28 La.Ann. 
3938; State v. Funding Bd., 28 La.Ann. 
249 (both construing Const. amend- 
ment of November, 1870). See Wil- 
liams v. Louisiana, 103 U. S. 6387, 26 
L. Ed. 595 (where the state, under a, 
conditional obligation to become the 
surety of a debt, with a fair security 
against loss, by a new statute uncon- 
ditionally is bound to pay the debt, 
the act does not authorize the redemp- 
tion of a former obligation of equal 
amount but creates a new debt). 


80. See constitutional provisions; 
and State v. McGraw, 41 P. 8938, 894, 
12 Wash. 541 (construing Const, art 8 
§ i, under a constitutional provision 
that state debts shall not at any time 
exceed a certain amount, bonds cannot 
be issued in excess of that amount, 
although the funds raised are for the 
discharge of the indebtedness of the 
state, for after such bonds are sold 
and until the proceeds are so employed 
the indebtedness of the state would be 
increased beyond the constitutional 
limitation; “the prohibition in the 
constitution . . . constitutes an 
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to effect a substitution.®° 


[§ 373] D. Administration of 
_ Funds—a. Collection and Custody. State funds are 
to be collected and held by such officers and in such 
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creating a debt within a constitutional limitation,”® 
nor, against the express prohibition of the consti- 


indebtedness of the state be in- 


creased, although such increase is merely temporary. 
The constitutions of cer-) 


authorize the redemption of evi-: 


Finances*—1. 


be provided by law,°? and unless 


‘impassable barrier’ to the creation of 


any indebtedness in excess thereof for 
any period of time, however brief, or 
for any purpose, however worthy’”’). 


81. See constitutional provisions; 
and Robertson v. Tillman, 17 S.E. 678, 
679, 39 S.C. 298 (construing Const. 
art 9 § 10, negative in form, but “a 
negative pregnant’). 


[a] “Redemption,” as used in a 
constitutional provision authorizing 
the redemption of evidences of in- 
debtedness by other evidences of in- 
debtedness, means not merely that a 
new bond may be issued in exchange 
or as a substitute for an old bond, but 
also that a new bond may be issued 
for the purpose ‘of obtaining the 
money necessary to pay or redeem the 
old bond. Robertson 'v. Tillman, 17 
S.E. 678, 679, 39 S.C. 298 (construing 
Const. art 9 § 10). 


s2. Ala.—State v. Montgomery 
Sav. Bank, 74 So. 942, 199 Ala. 365. 


Ark.—State v. Newton, 33 Ark. 276. 


Fla.—State v. Knott, 37 So. 307, 
48 Fla. 188; State v. Croom, 87 So. 
303, 48 Fla. 176. 


Ill.— Whittemore v. People, 31 N.H. 
427, 227 Ill. 458, 10 Ann.Cas. 44. 


Ind.—State y. Kimball, Wils. 174. 
Ky.—Louisville v. Com., 9 Dana 70. 


Minn.—State v. Bobleter, 86 N.W. 
461, 83 Minn. 479. 


Miss.—Young v. Hughes, 20 Miss. 


93 
Neb.—State v. Hill, 66 N.W. 541, 47 
Neb. 456; State v. Holcomb, 65 N.W. 
873, 46 Neb. 612; State v. Bartley, 58 
N.W. 172, 39 Neb. 358, 23 L.R.A. 67. 


Nev.—State v. Rhoades, 7 Nev. 434. 


N. J.—State v. Sooy, 38 N.J.Law 324 
Laff 41 N.J.Law 394]. 


N. Y.—People v. Bank of North 
America, 75 N.Y. 547. 


R. I.—In re Tax Assignment Orders, 
36 A. 426,19 R.I. 728. 


Tex.—Houston Tap, ete., R. Co. v. 
Randolph, 24 Tex. 317. é 


[a] Adntinistration of funds in 
public treasury belongs to executive 
department of the government, and, 
the judicial department has no juris- 
diction to seize such funds and dis- 
tribute them under its orders. Fair- 
field County Com’rs v. Winnsboro Nat. 
Bank, 7.S.C. 78. 


[b] Deposit and _ collection of 
drafts.—A state treasurer is not re- 
quired to deposit in the deposit banks 
drafts indorsed to him and delivered 
into his office by a county treasurer 
for the payment of advances due to 
the state, but, may collect such a 
draft in any manner he chooses. Peo- 
ple v. Bank of North America, 75 N.Y. 
547 [aff 13 Hun 434]. 


[ec] Delegation of authority.—The 
president of a board of convict in- 


dences of indebtedness by other evidences of indebt- . 
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otherwise provided should be paid into the state 
treasury, where they are in the custody and under 
the control of the state treasurer.** The mere fact, 
however, that moneys are received by state agen- 
cies in the lawful exercise of their public functions 
does not necessarily bring them within a constitu- 
.tional or statutory provision requiring state revenues 
and moneys to’be paid into the state treasury.*+ 
Moreover, the mere fact that moneys are required 
by law to be paid to or deposited with the state 
treasurer does not make them state funds.*® The 
legal title to public moneys in the hands of the 
state treasurer or other officer entitled to custody 
thereof is in the state and not in such officer.*® 


STATES 


‘i. ae 


[§§ 373-374 


[§ 374] b. Deposit, Loan, . or Investment®?—(1) 
In General. It has been held that, in the absence 
both of express authority to deposit public funds 
in bank and of express prohibition of such deposits, 
an officer having custody of state funds may prop- 
erly deposit the same in bank in accordance with 
ordinary business practice,’* and may stipulate for 
and receive interest thereon;*®® but there is also 
authority for the view that no deposit or loan of 
state funds may lawfully be made in the absence 
of statute providing therefor.?° Where the deposit, 
lending, or investment of funds is regulated by 
statute, they must be administered in accordance 
therewith,®! and an officer authorized to deposit, 


spectors could delegate to chief clerk 
in convict department authority to re- 
ceive from bank in which they were 
deposited to president’s eredit funds 
and values belonging to convict de- 
partment. State v. Montgomery Sav. 
Bank, 74 So. 942, 199 Ala. 365. 


83. Ark.—Williams v. State, 46 S. 
W. 186, 65 Ark. 159. 


Colo.—American Bonding Co. v. 
Peo., 127 P. 941, 53 Colo. 512. 


. Ind.—Ristine v. State, 20 Ind. 328. 


, Kan.—State v. Thompson, ‘223 P. 
258, 115 Kan. 457; Robb -v. Knapp, 171 
P. 1156, 102 Kan. 898. 


; Ky.—Louisville v. Com., 9 Dana 70. 


' Mo.—State v. Bradshaw, 281 S.W. 
946, 313 Mo. 334; State v. Bd. of Re- 
gents for Northeast Missouri State 
Teachers’ College, 264 S.W. 698, 305 
Mo. 57; State v. Henderson, 60 S.W. 
1093, 160 Mo. 190. 


‘ Neb.—State v. Ure, 156 N.W. 1053, 
99 Neb. 486; In re State Treasurer’s 
Settlement, 70 N.W. 532, 51 Neb. 116, 
36 LRA, 746. 


Va.—Wilson y. Burfoot, 2 Gratt. (43 
Va.) 134. 


Wis.—State v. McFetridge, 54 N.W. 
1, 998, 84 Wis. 473, 29 L.R.A. 223. 


[a] Regardless of constitutional- 
ity of act under which moneys are 
collected they must be paid into the 
State. treasury by the collecting of- 
ficer. American Bonding Co. v. Peo., 
127 B. 941, 58 Colo. 512. 


[b] Time for payment.—(1) Un- 
der a statute requiring county treas- 
urers to pay over state funds in their 
hands to the state treasury on speci- 
fied dates and at such other times as 
the state treasurer shall require, it is 
the duty of the state treasurer, in 
making demand for settlement at 
times other than the dates fixed by 
statute, to fix reasonable times for 
compliance with such demand; anda 
demand for monthly settlements is 
reasonable. State v. Ure, 156 N.W. 
1053, 99 Neb. 486. (2) Where funds 
to which a state treasurer or other 
officer is entitled to custody earn in- 
terest, the officer is under the duty 
of turning such interest in to the state 
treasury as soon as it is received by 
fan v. Small, 150 N.E. 435, 319 


Deposit, loan, or investment of 
funds see infra §§ 374, 375. 


84. See cases infra this note. 


_f{a] Thus (1) moneys received by 
the managing board of a state educa- 
tional institution in the nature of in- 
cidental fees from students are not 
required, under a constitutional pro- 
vision that “revenue collected and 
money received by the state from any 
source whatsoever” shall go into the 


~Northeast Missouri 


state treasury, to be paid into the 
treasury, to be appropriated therefrom 
by the legislature, but the board has 
the power and is under a duty to ex- 
pend such funds for the institution in 
the exercise of its general powers; 
the constitutional requirement being 
strictly construed, and restricted to 
state money in the sense of money 
which the state, in its sovereign capac- 
ity, is authorized to receive, the source 
of such authority being the legisla- 
ture. State v. Bd. of Regents for 
State Teachers’ 
College, 264 S.W. 698, 305 Mo. 57. (2) 
Similarly, money received by the 
board of regents of a state college un- 
der a fire insurance policy upon the 
buildings of the institution, and com- 
prising the proceeds. of the policy 
after the destruction of a building by 
fire, need not be paid over to the 


state treasury, there to await legisla- |: 


jtive action, but may be employed by 


the board in rebuilding or replacing | 


‘the building destroyed, under the gen- 
eral powers given the board by law. 
State v. Bd. of Regents for Northeast 
‘Missouri State Teachers’ College, 
supra. (3) A veterans’ welfare com- 
‘mission, authorized by the act creat- 
ing it to disburse funds appropriated 
‘for the welfare of soldiers, sailors, 
and marines of the United States, may 
receive and retain moneys repaid to it 
by borrowers, notwithstanding a stat- 
utory provision requiring state of- 
ficers authorized to collect or receive 
moneys belonging to the state to 
transmit the same to the state treas- 
ury, since any other construction of 
the powers of the commission would 
not be in harmony with the evident 
objects and purposes of the act creat- 
ing it. State v. Powell, 185 FP. 5738, 108 
Wash. 561. (4) 
from the operation of a street railroad 
or rapid transit system, privately 
owned but managed and operated by 
public officers, is not public income, 
although restrictions are placed upon 


‘its use by statute, in the sense of a] 


constitutional provision requiring in- 
come received on account of the state 
to be paid into the public treasury. 
In re Opinion of the Justices, 159 N.B. 
70, 261 Mass. 556; In re Opinion of the 
Justices, 159 N.E. 55, 261 Mass. 523. 
(5) Funds collected, under a statute, 
from assessments on private forest 
lands for fire protection are not pub- 
lic funds in the sense that they must 
be paid into the state treasury, but 
are trust funds to be retained and dis- 
bursed by the state forester without 
deposit and without further appro- 
priation. State yv, Pape, 174 P. 468, 
103 Wash. 319. (6) Under a statute 
‘authorizing a state board of exam- 
iners to charge applicants such fee as 
should be necessary to meet the ex- 
penses of examination and of the con- 
duct of the affairs of the board} and to 
pay such expenses from the moneys 
so collected and received, such moneys 


-Income accruing | 


‘are not required to be paid into the 
state treasury under a general re- 
quirement that all moneys belonging 
to the state be so paid in. Riley v. 
Forbes, 227 P. 768, 193 Cal. 740; Ex p. 
Lucas, 61 S.W. 218, 160 Mo. 218. 


85. See case infra this note. 


[a]. Money and securities deposit- 
ed by corporation for security of in- 
vestors.——Money and securities depos- 
ited with the state treasurer by a cor- 
poration, for the security of investors, 
are not state funds and are not gov- 
erned by the laws relating to such 


funds. State v. Stephens, 37 S.W. 506, 
136 Mo. 537. 
86. State v. McFetridge, 54 N.W. 1, 


223. See 


998, 84 Wis. 473, 20 L.R.A. 
(Ind.) 205 


State v. McCarty, Wils. 
(recognizing the rule). 


Liability of officer for state funds 
see supra §§ 225, 231. 


87. Constitutional restrictions 
‘upon lending state funds or credit 
See supra §§ 342-349. 


ss. U.S. Fidelity, ete., Co. v. Title 
Guaranty, etc., Co., 200 F. 443; State 
v. McFetridge, 54 N.W. 1, 998, 34 Wis. 
473,20 LER. A223, 


89. State v. McFetridge, supra. 
90. State'v. Buttles, 3 OhioSt. 309. 
91. Ala.—Ex p. Selma, etc., R. Co., 


46 Ala. 423. © 3 


Idaho.—State v. Fitzpatrick, 51 P. 
112, 5 Idaho 499. 


Ind.—State v. Carr, 12 N.E. 318, 111 
Ind. 335. 


Miss.—McAfee v. Southern R. Co., 
36 Miss. 669. 


Mont.—State v. Stewart, 161 P. 309, 
53 Mont. 18. 


N. ¥.—yYork: v. Allen, 30 N.Y. 104; 
Jackson v. Voorhis, 9 Johns. 129; Den- 
ning v. Smith, 3 Johns. Ch. 332. 


N. C.—Johnston County v. Lacy, 93 
\S.E. 482, 174.N.C. 141, 2 A.L.R. 726. 


Utah.—Dern v. Holden, 263 P. 84, 
71 Utah 130; State Bd. of Land Comrs. 
v. Ririte, 190: P).59, 566.Utah 213) - Ana 
see cases infra this note; and note 92. 


[a] Authority to invest in “city” 
bonds as including town bonds.—Un- 
der a statute authorizing the invest- 
ment of public funds in “government, 
state, county, city, or school district 
bonds,” such funds may be invested in 
the bonds of an incorporated town, es- 
pecially in view of a statutory pro- 
vision that'in construing the statutes 
the word “city” may mean incorpo- 
rated town. State Bd. of Land Comrs. 
vy. Ririe, 190 P. 59, 56 Utah 213. 


[b] Lending and investment of 
United States deposit fund, authorized 
by the act of congress of June 28, 
1836, to be deposited with the several 
states, is governed by the provisions 


For later cases, developments and changes in the law see Annotations, same title and section number, 


x 


C 


§§ 374-376] 


lend, or invest funds in a particular manner or on 
particular terms or conditions is without authority 
to make any other such disposition thereof.92 An 
unauthorized loan may however, be ratified by the 
legislature,®* and any security taken therefor be 
enforced.®# 


Duty to deposit. It has been held that even 
though a statutory provision authorizing a deposit 
or investment of public funds is permissive, it be- 
comes the duty of a state officer to comply therewith 
if funds aceumulate in his hands to such extent as 
to render their deposit or investment reasonably 
necessary or advisable.®® 


Interest. Where moneys of the state have been 
deposited, lent, or invested, whether with or without 
authority, and earn interest, such interest is the 
property of the state,°® the officer entitled to the 
custody of the principal fund ‘being accordingly 
accountable for all interest received on account 
thereof.°? Interest earned by a deposit of special 
funds is an increment accruing thereto, and not to 
the general funds of the state.°’ 


Custody of instruments and records. Unless oth- 
erwise provided the state treasurer is entitled to 


of the state statute accepting the de- 
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the custody of notes and mortgages evidencing loans 
A pubhe funds, and of the records pertaining there- 
0. 


[§ 375] (2) Mortgages Securing Repayment of 
Loans. The rights and liabilities under mortgages 
taken by the state to secure loans of its funds are 
governed by the statutes relating thereto, and 
foreclosure proceedings must conform at least sub- 
stantially with all the statutory requirements as 
to parties, notice and conduct of sale, and similar 
matters, or they will be void;? but mere irregu- 
larities not affecting the merits will not invalidate 
a sale otherwise regular and fair, at least as against 
bona fide purchasers without notice.? The failure 
to record a mortgage taken in pursuance of a statute 
works no prejudice to the state, as all persons are 
chargeable with notice thereof.* An officer author- 
ized to lend money on mortgage security has no 
power to agree to relinquish the lien of the mortgage 
upon the land covered thereby and to hold the lien 
against an award made for condemnation of part of 
the land for publie use.® 


[§ 376] ¢. Disbursements‘—(1) In General. The 
disbursement of state funds is ordinarily regulated 


Special funds in general see infra, 


posit and regulating its investment. 
Thompson vy. Commissioners for Loan- 
ing Certain Moneys, etc., 79 N.Y. 54 
[rev 16 Hun 86]; Pell v. Ulmar, 18 
N.Y. 139 [rev 21 Barb. 500]; New 
York L. Ins. Co. v. White, 17 N.Y. 469; 
Olmsted v. Elder, 5 N.Y. 144 [rev 2 
Sandf. 325]; Powell v. Tuttle, 3 N.Y. 
396; White v. Lester, 4 Abb.Dec. 
(N.Y.) 585, 1 Keyes 316, 34 How.Pr. 
136; Goodhart y. Latting, 53 Hun 26, 
5 N.Y.S. 615; Fellows v. Commission- 
ers for Loaning U. S. Moneys, etc., 36 
Barb. (N.Y.) 655; New York L. Ins., 
etce., Co. v. Staats, 21 Barb. (N.Y.) 
570 [aff 17 N.Y. 469]; U. S. Deposit 
Fund Com’rs v. Chase, 6 Barb. (N.Y.) 
37; Goodhart v. Street, 33 N.Y.S. 687, 
12 Mise. 360; Barley v. Roosa, 13 
N.Y.S. 209, 59 Hun 617, 20 N.Y.Civ. 
Proc. 113; Commissioners for Loan- 
ing Certain Moneys, ete. v. Van De- 
mark, 36 How.Pr. (N.Y.) 145; Sher- 
wood v. Reade, 7 Hill (N.Y.) 431 [rev 
8 Paige 633]. 


[ec] Power of legislature to deter- 
mine investment.—W here a fund, such 
as the industrial accident fund, is 
construed as a trust fund, the legisla- 
ture, in the absence of constitutional 
limitations, has the right to determine 
how the fund shall be invested. 
Bastern & Western Lumber Co. v. 
Patterson, 258 P. 193, 264 P. 441, 124 
Or. 112, 60 A.L.R. 528 [appeal and 
error dism 278 U. S. 581, 49 S.Ct. 184, 
[eM Wa. 51842 


[d] Deposit as “loan” or “invest- 
ment.”—(1) Assuming that Const. 
art 8 § 6, providing that no ‘money 
shall be drawn from the treasury” but 
in pursuance of specific appropriations 
made by law, prohibits any loan to, 
or investment with, a bank of any 
state funds, and that money is drawn 
from the treasury if withdrawn from 
the official custody and control of the 
state treasurer, it is not contravened 
by the state Depository Law, the de- 
posits authorized by the act not con- 
stituting a “loan” or “investment,” 
and not taking the funds out of the 
official custody and control of the 
treasurer, they being subject to with- 
drawal at any time, except that ten 
days’ notice must be given where more 
than a fifth of the funds in a de- 
pository are to be withdrawn, and 
safety of the funds, as well as profit 


chief purposes of the act. Lawson v. 
Baker, (Tex.Civ.App.) 220 S.W. 260. 
(2) The mere temporary deposit of 
special funds of the state in deposi- 
tories, while awaiting investment or 
disbursement, does not interfere with 
their application as directed by the 
various provisions of the constitution 
relating thereto, so that the state De- 
pository Law, by authorizing such de- 
posit, does not contravene Const. art 
8 § 6, as to diversion of such funds. 
Lawson yv. Baker, supra. 

Kea State v. McCarty, Wils. (Ind.) 
205. 


93. State v. Shaw, 28 Iowa: 67; 
State v. Buttles, 3 OhioSt. 309. 


94. State v. Shaw, 28 Iowa 67. 

95. State v. McCarty, Wils. (Ind.) 
205. 

96. U.S.—South Dakota v. Collins, 
Hes U. S. 220, 39 S.Ct. 261, 63 L. Ed. 
572. 


Ind.—State v. McCarty, Wils. 205. 


N. M.—Catron v. Marron, 142 P. 380, 
19 N.M. 200. 


S. D.—State v. Schamber, 165 N.W. 
241, 39 S.D. 492, L.R.A.1918B 803. 


Wis.—State v. Harshaw, 54 N.W. 17, 
84 Wis. 5382; State v. McFetridge, 54 
N.W. 1, 998, 84 Wis. 478, 20 L.R.A. 228. 


[a] Power of officer to contract for 
payment of part of interest to anoth- 
er.—A state treasurer has no power to 
make a contract to pay to any one any 
portion of the interest paid by a de- 
positary on public moneys of the 
state, and an agreement to do So is il- 
legal and void, as where a state treas- 
urer agreed with the bidder for state 
bonds to deposit, in an interest bear- 
ing account, such part of the proceeds 
of the bonds as were not immediately 
needed for the purpose for which the 
bonds were issued, and out of the in- 
terest derived from such deposit to 
pay to the bidder such sum as might 
be agreed upon between him and the 
treasurer, the balance of Such inter- 
est, if any, to go to the state. Catron 
v. Marron, 142 P. 380, 19 N.M. 200. 


97. Iiability of officer to state for 
funds in general see supra § 225. 

98. Lawson v. Baker, (Tex.Civ. 
App.) 220 S.W. 260. 


peer State v. Kay, 145 P. 277, 74 Or. 


1. Vannoy v. Blessing, 36 Ind. 349; 
Thompson vy. Commissioners for Loan- 
ing Certain Moneys, etc., 79 N.Y. 54: 
York v. Allen, 30 N.Y. 104; Pell v, 
Ulmar, 18 N.Y. 139; Olmsted v. Elder, 
5 N.Y. 144; White v. Lester, 4 Abb. 
Dec. (N.Y.) 585, 40 N.Y. (1 Keyes) 
316, 34 How.Pr. 136; Goodhart v. Lat- 
ting, 5 N.Y.S. 615, 53 Hun 26; People 
v. Burdick, 5 N.Y.S. 363, 52 Hun 348; 
Wood v. Terry, 4 Lans. (N.Y.) 80; 
Fellows v. Commissioners for Loaning 
U. S. Moneys, etc., 36 Barb. (N.Y.) 655; 
New York L. Ins., etc., Co. v. Staats, 
21 Barb. (N.Y.) 570 [aff 17 N.Y. 469]; 
U. S. Deposit Fund Com’rs v, Chase, 6 
Barb. (N.Y.). 37; Brown v. Wilbur, 8 
Wend. (N.Y.) 657; Jackson y. Rhodes, 
8 Cow. (N.Y.) 47; Sherrill v. Crosby, 
14 Johns. (N.Y.) 358; Jackson .v. 
Voorhis, 9 Johns. (N.Y.) 129; Denning 
v. Smith, 3 Johns, Ch. (N.Y.) 332. 


2. Brown v. Ogg, 85 Ind. - 2384; 
Thompson vy. Commissioners for Loan- 
ing Certain Moneys, etc., 79 N.Y. 54; 
York v. Allen, 30 N.Y. 104; Pell‘ v. 
Ulmar, 18 N.Y. 139; Olmsted v. Elder, 
5 N.Y. 144; Powell v. Tuttle, 3 N.Y. 
396 Loverr King v. Stow, 6 Johns.Ch. 
(N.Y.) 323]; Sherwood v. Reade, 7 Hill 
(N.Y.) 4381; Rogers v. Murray, 3°Paige 
(NLY.) 390; Denning v. Smith): 3 
Johns.Ch. (N.Y.) 332; Cromwell: vy. 
McCalmont, 1 Serg. & R. (Pa.) 126. 


3. White v. Lester, 4 Abb.Dec. (N. 
Y.) 585, 1 Keyes 316, 34 How.Pr. 136. 
Wood.v. Terry, 4 Lans. (N.Y.) :80; 
Jackson v. Harris, 3 Cow. (N.Y.). 241. 


4. Memphis, etc., R. Co. v. State, 
37 Ark. 632. See Brailsford v. House, 
10 S.C.L. 81 (holding that, under a 
statute providing that mortgages: 
taken thereunder shall be considered 
as recorded, a mortgage is good 
against all persons claiming under 
the mortgagor although it has not 
been recorded). 


5. Way v. Hayes, 124 N.Y.S, 648. 
6. Cross references: 


General or special fund as subject to 
disbursement see infra § 378. 


Payment of: | 
Bonds see infra § 423. 
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by the constitution or by statute,’ and may be made 
only in the manner and upon the conditions there- 
Before a state treasurer has power 
er may be required to pay out money from the treas- 
ury there must usually be not only a specific appro- 
priation made by law® but also a proper warrant 
er order from the state auditor or other proper of- 
ficer;1° and where the constitution provides that 
mo money shall be paid out of the treasury except 
on a warrant drawn therefor by a proper officer in 
pursuance of an appropriation made by law, a 
statute providing for the disbursement of money 
No disbursement may 
lawfully be made by the state treasurer under an 
appropriation which is in excess of a constitutional 


by prescribed.® 


without a warrant is void.14 


Claims against state see infra § 457. 


Warrants and certificates of in- 
@ebtedness see infra § 408. 


%. See constitutional and statutory 
provisions. 


{a] Legislature has power to pre- 
scribe manner and conditions of dis- 
bursement of state funds, in the ab- 
sence of constitutional restriction. L[l- 
linois Farmers’ Inst. v. Brady, 107 N. 
784, 267 Ill. 98; State Bd. of Agri- 
culture v. Brady, 107 N.E. 781, 266 Il. 
592, See State v. Shumate, 74 N.E. 
888, 72 OhioSt. 487 (“the act of May 
#0, 1902, entitled ‘An act to create a 
bureau of inspection and supervision 
af public offices, and to establish a 
uniform system of public accounting, 
auditing and reporting, under the ad- 
ministration of the Auditor of State’ 
(95 Qhio Laws, p. 511), is not ren- 
dered unconstitutional by the ninth 
section (page 514) thereof, providing 
that the expense of maintaining and 
operating the bureau of inspection 
shall be paid by the counties of the 
state out of the general county fund 
in proportion to their population; nor 
by the tenth section thereof, provid- 
ing that each taxing body be charge- 
able with the expense of auditing the 
accounts under its jurisdiction’’). 


State v. Amos, 83 So. 393, 78 
Wla. 552; O’Neal v. Wake County, 145 
SE. 28, 196 N.C. 184; Wadhams Oil 
Co. v. Tracy, 123 N.W. 785, 141 Wis. 
7150, 18 Ann.Cas. 779. Compare In re 
federal Money, 36 Pa. Co. 369 (hold- 
ing that the state treasurer in receiv- 
ing money granted by the federal gov- 
ernment for the maintenance of a col- 
fege of agriculture acts as the repre- 
sentative of the federal government 
rather than as state treasurer, and 
holds the moneys in trust as a special 
fund to pay over to the college, and 
so. his payment or transfer thereof is 
not subject to the statute relating to 
the payment of state funds). 


“tt is the contemplation of our con- 
stitution that money should only be 
paid gut of the treasury of the state 
unger and by virtue of some positive 
provision of law, and before this court 
will caerce the administrative officers 
into making such payments, the au- 
thority for so doing must appear with 
reasonable certainty.” Parrish vy. 
Reed, 28 P. 372, 378, 2 Wash. 491. 


{al Allowance by board of examin- 
ers.—iIn view of Const. art 5 § 21, ex- 
pressly excluding salaries of officers 
“fixed by law” from the claims 
against the state which the board of 
examiners shall pass on, and of what 
the “purposes” of an act are, Act 
March 17, 1911 § 7, part of the act 
(Rev. L. §§ 4486-4494), creating the 
State bureau, and the office of com- 


STATES 


limitation.?2 


them, 


missioner of industry, agriculture, and 
irrigation, does not indicate that the 
salary of the commissioner fixed by § 
6 is to be paid from the appropriation 
for “purposes” of the act, disburse- 
ments from which are to be passed on 
by the board of examiners. State v. 
Eggers, 128 P, 986, 35 Nev. 250. 


9. Appropriations in general see 
infra §§ 380-401. 


10. Ark.—Featherston v. Adams, 
10 Ark. 163. ; 


Colo.—Institute for Education of 
Mute, ete., v. Henderson, 31 P. 714, 18 
Colo. 98, 18 L.R.A. 398. 


Fla.—State v. Knott, 37 So. 307, 48 
Fla. 188. 


Ind.—Ristine v. State, 20 Ind. 328. 

Me.—Weston v. Dane, 53 Me. 372. 

Md.—Thomas v. Owens, 4 Md. 189. 
aise Nae, v. Griffith, 24 Miss. 


Okl.—Trapp v. Wells Fargo Express 
Co,, (97 Po 1008, 22+0k1. 3.77: 


Warrants and orders for payment in 
general see infra §§ 402-408. 


11. Institute for Education . of 
Mute, etc., v. Henderson, 31 P. 714, 18 
Colo. 98, 18 L.R.A. 398. See State v. 
Croom, 37 So. 303, 48 Fla. 176 (holding 
that a statute providing for payments 
by the state treasurer upon a requisi- 
tion submitted to and endorsed by the 
comptroller is not in violation of a 
constitution provision that the treas- 
urer Shall disburse no funds except 
upon the order of the comptroller 
countersigned by the governor, since 
when a requisition submitted to the 
comptroller is endorsed by him it be- 
comes a proper and sufficient order, 
and it is within the power of the gov- 
ernor, aS chief executive officer of the 
state, and his duty, unless he knows 
of sufficient reasons to the contrary, 
to countersign it); McSween vy. State 
Live Stock Sanitary Bd., 122 So. 239, 
97, Bla %50,\.65, A. LR 508: State: w. 
Knott, 37 So. 307, 48 Fla. 188 (both to 
same effect). Compare State v. State 
Bd. of Examiners, 238 P. 316, 74 Mont. 
1 (holding that, under a constitutional 
provision that money appropriated 
may be paid out only upon “a warrant 
by the proper officer,” the legislature 
has power to provide by statute that 
state treasury notes shall be paid by 
the state treasurer upon presentation, 
since the legislature is free, in the 
absence of any constitutional inhibi- 
tion, to provide that orders for pay- 
ment be issued by any ‘proper officer,” 
and such treasury notes constitute 
sufficient warrants drawn by a proper 
officer). 


[a]. Disposition of funds not yet 
paid into treasury.—(1) A constitu- 
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The treasurer is not ordinarily re- 
quired to pay out the identical money received by 
him for a special purpose, but only money of the 
same value and essential qualities.+* 
held liable for loss to the staté resulting from a 
payment irregularly made by him;** 
state funds have been misapplied, the state,?° but 
not an individual taxpayer,1® may sue to recover 


He may be 


and where 


Emergency board. An emergency board created 
by statute and authorized to make any expenditures 
of state funds made necessary by emergencies can- 
not delegaté’ to any person or officer the power to 
expend funds under its control,*7 and so is not au- 
thorized to set apart money to a department or of- 


tional prohibition of the payment of 
money out of the treasury except upon 
appropriations made by law and ona 
warrant drawn in pursuance thereof 
applies not merely to such money as 
actually reaches the treasury, but also 
to funds belonging to the state which 
have not yet reached the hands of the 
treasurer; and so a statute is uncon- 
stitutional which provides that state 
funds collected by county treasurers 
shall be paid out by them as premi- 
ums, bounties, etc., without warrants. 
Institute for Education of Mute, etc., 
v. Henderson, 31 P. 714, 18 Colo. 98, 18 
L.R.A. 398. (2) State moneys not 
yet paid into, or received by, treasury 
reed to appropriation see infra 


[b] Omission of provision for 
audit and warrant.—The omission 
from L. (1921) ec 50 § 1, requiring the 
state to reimburse the counties for 
revenues lost by the exemption from 
taxation of property of veterans, of 
any requirement that the claims of 
the counties for reimbursement shall 
be audited by the auditor, and war- 
rant issued by the proper officer, as 
required by Const. art 16 § 7, does not 
invalidate that act, but the state 
treasurer can require claims by the 
counties to conform to the latter re- 
quirement. Harkin v. Board of 
Com’rs of Niobrara County, 222 P. 35, 
30 Wyo. 455; State v. Snyder, 212 P. 
771, 29 Wyo. 199. 


12. In re Appropriations by Gen- 
eral Assembly, 22 P. 464, 18 Colo. 
[a] Thus, under a constitutional 


provision prohibiting the legislature 
from making appropriations or au- 
thorizing expenditures in excess of the 
total tax then provided by law and 
applicable for such appropriation, un- 
less it shall provide for the levy of.a 
tax sufficient to pay the same within 
the fiscal year, the auditor should not 
draw a warrant and the treasurer 
should not pay any warrant drawn un- 
der an appropriation act in excess of 
the constitutional limitation. In re Ap- 
propriations by General Assembly, 22 
P. 464, 18 Colo. 316. 


Constitutional limitations upon use 
re Face cine in general see supra §§ 342-— 

13. State v. McFetridge, 84 Wis. 
473, 54 N.W. 1, 998, 20 L.R.A. 223. 

14. State v. Baetz, 44 Wis, 624. 


Liability of officers to state for 
funds in general see supra § 225. 


aaees Sears v. James, 82 P. 14, 47 Or. 


16. Right of taxpayer to sue se 
infra § 427. e 


17. Grout v. Gates, 124 A. 76, 97 
Vt. 434. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ficer of the state, to be by it or him expended;}8 
but it may select a person to make expenditures 
under the direction and control of the board.1® Such 
board may resolve upon an expenditure, in contem- 
plation of an emergency, prior to the actual occur- 
rence thereof, in order that publie affairs may be 
conducted in reliance upon an adequate supply of 
funds ;*° but it would seem that no actual payment 
may be made until an emergency exists.21 


[§ 377] (2) Order of Payments; Apportionment 
of Funds. Claims or disbursements for which defi- 
nite and specific appropriations have been made 
out of a fund are the first charges against such 
fund, and any moneys therein are to be reserved 
for the purposes of such appropriation to the ex- 
tent thereof;?? and other appropriations’ payable 
out of the fund but which are not specific in amount 
are payable only out of any moneys remaining in 
such fund and not otherwise specifically appropri- 
ated. An appropriation out of a fund “not oth- 
erwise appropriated” must be postponed to appro- 
priations previously made out of that. fund.2+ It 
has been said that warrants issued under an ap- 

_ propriation are payable in the order of their issu- 
ance;*> and in the absence of any statutory pro- 
vision for the endorsement and registration of war- 
rants presented and not paid for want of funds, 
the treasurer is not required to apply funds received 
by him to the payment of warrants which have there- 
tofore been presented in preference to those which 
have not been.” 
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Preferences and apportionment. Where a prefer- 
ence in payment has been given by the constitution?” 
or by statute?’ to particular appropriations and war- 
rants issued thereunder, they are entitled to be paid 
ahead of all other appropriations out of the same 
fund. In the absence of any contrary provision, 
it has been held that where.a fund is insufficient 
to pay all of the appropriations made from it by 
the legislature, appropriations are payable accord- 
ing to priority of date;?® but there is also author- 
ity for the view that appropriations and claims of 
equal rank share ratably in the fund where it is 
not sufficient to pay them all,?° and in at. least 
one jurisdiction it has become the settled doctrine 
that the necessary appropriations to defray the ex- 
penses of the executive, legislative, and judicial 
departments of the state government, including ‘in- 
terest on any valid state debt, are entitled to pref- 
erence over all other appropriations from the gen- 
eral public revenue of the state, in the event of a 
deficiency of funds to meet all appropriations 
made,** without reference to the dates of passage 
of the several appropriation acts and irrespective 
of emergency clauses therein.*? Where an appro- 
priation is made for the payment of an indefinite 
number of claims of the same kind to arise in the 
future, such claims are to be paid in full in the 


order of filmg or presentation, until the appropria~ 
tion is exhausted,** without being subject to any 


condition of subsequent partial repayment in ease 
the fund shall prove insufficient to meet all claims 


18. Grout v. Gates, supra. 

19. Grout v. Gates, supra. 

20. Grout v. Gates, supra. 

21. Grout v. Gates, supra. 

22. Callaghan v. Boyce, 153 P. 773, 
17 Ariz. 433. Compare State v. Hen- 
derson, 60 S.W. 1093, 160 Mo. 190 


(holding that a constitutional provi- 
sion that all appropriations of money 
by the legislature “shall be made” in 
a specified order, first for the payment 
of interest on the bonded debt of the 
state, second for the benefit of the 
sinking fund, third for free school 
purpose, etc., merely requires the gen- 
eral assembly to proceed in that or- 
der in passing its appropriation bills, 
and does not require all the revenues 
of the state to be paid into a common 
fund and then disbursed in the order 
named; and so the legislature may 
provide that particular revenues or 
funds shall be appropriated to a par- 
ticular purpose, and such moneys are 
to be applied to such purpose, and not 
first to interest on the state debt, to 
the sinking fund, to the school fund, 
etc.). 

22. Callaghan v. Boyce, 153 P. 773, 
17 Ariz. 433. 


- 24, Klein v. State Treasurer, 8 So. 
927, 43 La.Ann. 362. 


25. Rhea v. Newman, 156 S.W. 154, 
153 Ky. 604, 44 L.R.A.N.S. 989. 


26. State v. Dubuclet, 24 La.Ann, 
16. 

Registration and endorsement of 
warrants unpaid for want of funds 
see infra § 408. 


27. See cases infra this note. 


[a] In Louisiana (1) in view of 
constitutional provisions that various 
state officers therein provided for 
“shall receive’ specified salaries, it 
is held that appropriations and war- 
rants for the salaries of all such offi- 
cers whose compensation is so fixed 


by the constitution are entitled to 
priority of payment over all other ap- 
propriations (State v. Burke, 32 La. 
Ann, 1213); (2) and appropriations 
not imperatively required by the con- 
stitution to be made, and the amount 
of which is not fixed thereby, are 
therefore not entitled to be paid con- 
currently with appropriations for 
salaries fixed by the constitution, but 
are subordinated thereto’ (State v. 
Burke, 37 La.Ann. 196; State v. Burke, 
34 La.Ann. 404). 


28. State v. Burke, 37 La.Ann. 434. 


29. Parks v. Soldiers’, ete., Home 
Com’rs, 43 P. 542, 22 Colo. 86; Goody- 
koontz v. Peo., 38 P. 473, 20 Colo. 374. 
See State v. State Bd. of Examiners, 
238 P. 216, 74 Mont. 1 (recognizing the 
rule). 

30. Stuart v. Nance, 63 P. 323, 28 
Colo. 194; State v. Davis, 217 P. 905, 
114 Kan. 270; State v. Burke, 37 La. 
Ann, 434; State v. Burke, 34 La.Ann. 
548; State vy. Burke, 32 La.Ann. 1213; 
State v. Burke, Mann. Unrep. Cas. 
(La.) 350. Compare Klein v. Pipes, 8 
So. 926, 43 La.Ann. 359 (holding that, 
where some, but not all, of the war- 
rants issued to several state institu- 
tions under appropriations for the 
first half of the fiscal year had been 
paid in full, and it appeared that the 
revenue for the year would be insuffi- 
cient to pay in full the remainder of 
said warrants and also the warrants 
issued under appropriations for the 
second half of the year, and the state 
treasurer proposed to apply the reve- 
nues first to payment in full of the 
remainder of the warrants for the first 
half of the year, and then to prorate 
the balance among the warrants is- 
sued for the second half of the year, 
the result would be that each such in- 
stitution would share ratably in the 
funds available, and the fact that 
part of the warrants for the first 
period had been paid in full at once 
would be immaterial in the end; and 
therefore persons holding some of 


such unpaid warrants by transfer or 
assignment, from the institutions to 
which they were issued; the warrants 
being nonnegotiable and the holders 
accordingly having no other or great- 
er rights then those of the original 
payees, could not be heard to com- 
plain that, by such procedure on the 
part of the state treasurer, an unlaw- 
ful preference would result as fo 
them). " 


[a] Thus (1) where particular ap- 
propriations or appropriations for 
particular purposes are entitled, un- 
der the constitution or a statute, to 
preference of payment, and the fund 
out of which they are payable is in- 
sufficient to pay all of the preferred 
appropriations, they share ratably 
therein without preference as  be- 
tween themselves. Stuart v. Nance. 
63°) Pl '. 323) 9 28." Colo.) °194: Staite 
v. Burke, 84 La.Ann. 548; State yv. 
Burke, 32 La.Ann. 1213. (2) Similar- 
ly, where appropriations entitled to 
preference have been paid out of 2 
fund, and the residue thereof is in- 
sufficient to pay all of the other ap- 
propriations, the latter must share in 
such residue pro rata. State v. 
Burke, 37 La.Ann, 434, 


Sl. Stuart v. Nance, 63 P. 323, 28 
Colo, 194 [aff 54 P. 867, 12 Colo.App. 
125]; Parks v. Soldiers’, ete., Home 
Comrs., 43 P. 542, 22 Colo. 86; Hender- 
son v. Peo., 31 P. 334, 17 Colo. 587; 
In re Appropriations by General As- 
sembly, 22 P. 464, 13 Colo. 316. -See 
In re Opinion of Justices, 123 P. 660, 
55 Colo. 17 (holding appropriation to 
pay salary and expenses of state tax 
commission a first class appropria- 
tion under Rev. St. [1908] § 166). 


32. In re Appropriations by Gen- 
eral Assembly, 22 P. 464, 13 Colo. 316, 


33. Smithies v. Conkling, 20 Haw. 
600; First Nat. Bank v. Olsness, 186 
N.W. 751, 48 N.D. 758; Meade Coun- 
ty Bank v. Reeves, 82 N.W. 751, 13 
S.D. 193. 


232. [59 C.J.) 
against it. It has been held that where persons 
having a right to payment out of a fund which 
has been diverted to an improper purpose have by 
their vigilance and prompt action procured its res- 
toration to its proper uses, they are entitled to pay- 
ment therefrom ahead of others also having claims 
payable out of the same fund.*® 


-[§ 378] d. General and Special Funds. All pub- 
lic moneys and revenue coming into the state treas/ 
ury, not specifically authorized by the constitution 
or by statute to be placed in a separate fund, and 
not given or paid over in trust for a particular 
purpose, constitute a part of the general fund of 
the state;*® but moneys received or to be used, 
under constitutional or statutory provisions or un- 
der the terms of the gift or payment, for a particu- 
lar and specific purpose are to be kept as a sepa- 
rate fund and cannot properly be placed in the 
general fund,®7 and any such moneys which are 
wrongfully or by mistake paid into the general fund 
are a charge against it.28 Mere book entries, how- 
ever, made by the state treasurer or auditor, cred- 


34. First Nat. Bank v. Olsness, 186 


N.W. 751, 48 N.D. 758. necessary to 


STATES 


tain amount or so much thereof as is 
indemnify owners of 
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iting moneys received for a particular purpose to 
the general fund, are nullities and do not affect the 
legal status of the moneys.°® Similarly, an attempt 
to set up a special fund without authority of law 
is a nullity, and such-fund does not legally exist,*° 
moneys credited to it being instead part of the 
general funds of the state.4' Disbursements for a 
purpose for which a special fund has been created or 
set up must be made from such fund rather than 
from the general funds of the state;** but appro-— 
priations not specifically made payable out of a 
special or particular fund are payable only from the 
general fund.t® Money cannot lawfully be trans- 
ferred from the general fund to a separate or spe- 
cific fund except as may be authorized by statute.** 


Disposition of special funds. "Where a special 
fund is created or set aside by statute for a partic- 
ular purpose or use, it must be administered and 
expended in accordance with the statute,*® and may 
be applied only to the purpose for which it was 
created or set aside, and not diverted to any other 
purpose,*® or transferred from such authorized fund 


873, 174 U.S. 799, 43 L.Ed. 1187]. 


35. State v. Burke, Mann. Unrep. 
Cas. (La.) 350. * 


36. State Commission in Lunacy v. 
Welch, 129 P. 977, 20 Cal.App. 807; 
State Commission in Lunacy v. Welch, 
129 P. 974, 20 Cal.App. 624; State v. 
McMillan, 117 P. 506, 34 Nev. 264. See 
Lipinski v. Gould, 218 N.W. 123, 1738 
Minn. 559 (holding that moneys col- 
lected by a State commissioner and 
required by law to be paid into the 
state treasury become public funds 
and not funds of the commission 
only). 

87. See cases infra this note. 


[a] ‘Dlustrations.—(1) Royalties 
received: by the conservation depart- 
ment from shells, sand, and gravel 
should be credited to ‘the conservation 
fund and not to the general fund. 
Trion v. Lyons, 113 So.. 857, 164 La. 
306. (2) Moneys paid over by the 
secretary of the treasury of the Unit- 
ed States to the state treasurer un- 
der federal statutes providing for 
such payments for the use and benefit 
of agricultural and mechanical col- 
Jeges in the state, and requiring the 
state treasurer to pay over such 
funds to the colleges entitled thereto, 
cannot properly be placed by _ the 
treasurer in the genéral fund of the 


state. Melgard vy. Eagleson, 172 P. 
655, 81 Idaho 411. 
[b] What constitutes special 


fund.—Whether particular moneys are 
a part of the general revenue fund 
of the state or are set apart in a 
special fund is a matter of legislative 
intent to be gathered from all of the 
aets on the subject, taken together. 
Ordinarily such.funds are created by 
elear and unequivocal language, and 
the language should be clear to take 
funds out of the general fund. State 
v. Iverson, 147 N.W. 946, 126 Minn. 
110., 


38. State v. Donald, 157 N.W. 794, 
162 Wis. 609. 


39. Melgard vy. Hagleson, 
655, 31 Idaho 411. 


MPa stan 


read State v. West, 145 P, 15, 74 Or. 
112. 
.[a] Transfer from general to spe- 


cial fund.—Where the legislature, by 
L. (1919) ec 36, has appropriated a cer- 


animals afflicted with glanders and 
dourine, pursuant to L. (1915) ¢ 164, 
from June, 30,1919, to July 1, 1921, 
the state auditor notwithstanding 
Comp. L. (1913) §§ 132, 644, cannot 
transfer part of such appropriation 
from general fund of the state to a 
distinct cash fund, so as to thereby 
deprive the state of cash necessary 
for current obligations. State v. Ko- 
sitzky, 175 N.W. 207, 44 N.D. 291. 


ee State v. West, 145 P. 15, 74 Or. 


42. State Bd. of Health v. Stone, 
37 S.W. 62, 18 Kyl 456; In re Ex- 
penses, 38 Pa.Co. 50. See State v. 
Wright, 44 P. 89, 17 Mont. 565 (hold- 
ing that where by statute a special 
fund is created and dedicated to the 
payment of warrants issued against 
it under the statute, there can be no 
state debt created to pay such war- 
rants, but the holders thereof must 
look to the special fund exclusively). 


43. State v. Smith, 66 So. 61, 188 
Ala. 432; Ingram v. Colgan, 38 P. 315, 
106 Cal. 113, 39 P. 437, 46 AmSR 221, 
28° L.RAL/187;~ Proll, ve Dunn, 22° P: 
143, 80 Cal. 220; Sweeney v. Com- 
monwealth, 82 S.W. 639, 118 Ky. 912; 
Miller v. Childers, 238 P. 204, 107 Okl. 
tts 


44, State v. McMillan, 117 P. 506, 
34 Nev. 264. 


45. Ala.—Purifoy v. Andrews, 16 
So. 541, 101 Ala. 643. 

Ariz.—Willard v. Hubbs, 248 P. 32, 
80 Ariz: 427, 


Colo.—In re Canal Certificates, 34 
P. 274,-19 Colo. 63; In re Loan of 
School! Fund,.°32) P. 278, 18 Colo, 195, 


Fla. 
43 Fla. 107; Hawkins v. Mitchell, 16 
So. 311, 34 Fla. 405; Internal Imp. 
Fund Trustees v. Bailey, 81 AmD 194, 
LO) Mla: 12. 


Idaho.—Steunenberg y. Storer, 52 
P. 14, 6 Idaho 44; State v. Fitzpatrick, 
51 P. 112, 5 Idaho 499. 


Tll—Peo. 'v. Swigert, 107 Ill. 494; 
Peo. v. Auditor, 12 Ill. 307; Pike Coun- 
tye Pedy, AbD 202: 


Ind.—State v. Wabash, ete., Canal 
Trustees, 4 Ind. 495. 


Kan.—State v. Scott County, 49 P, 
663, 58 Kan. 491 [error dism 19 S.Ct. 


‘Wilson v. Mitchell, 30 So. 7038,. 


ee ee v. Hughes, 20 Miss. 


Mo.—State v. Thompson, 37 Mo. 87; 
State v. Bishop, 36 Mo. 58. 


N. D.—State v. McMillan, 96 N.W. 
310, 12 N.D. 280. 


Tex.—Houston, ete., R. Co. v. State, 
(Civ.App.) 41 S.W. 157 [rev 20 S.Ct. 
545, 177 U.S. 66, 44 L.Ed. 673]. 


Wash.—State v. Young, 50 P. 786, 
18 Wash. 21; State v. McGraw, 43 P. 
176, 18 Wash. 311. 


Wyo.—State vy. Burdick, 33 P. 131, 
4 Wyo. 290: 


46. Ark.—Cobb v. Parnell, 36 S.W. 
(2d) 388. 


Colo.—In re Canal Certificates, 34 
Py .274, 19 .Colo..63; | In-re, Internal 
Improvements, 32 P. 611, 18 Colo. 317. 


Fla.—In re Advisory Opinion to the 
Governor, 83 So. 672, 79 Fla. 137; In- 
ternal Imp. Fund Trustees v. Bailey, 
81 AmD 194, 10 Fla. 112.7 


Ga.—Park v. Candler, 39 S.E. 89, 
113 Ga. 647. 
Tll.— Burritt v. State Contract 


Com’rs, 11 N.E. 180, 120 Ill, 322; Peo. 
v. Auditor, 12 Ill. 307. 


Ind.—Rice v. State, 95 Ind. 33; State 
v. Porter, 85 Ind. 260. 


Kan.—-lfenderson v. Tlovey, 27 P. 
177, 46 Kan. 691, 18 L.RwA. 330. 


Mich.—F lynn vy. Truner, 
1092, 99 Mich. 96. 


Minn.—State v. Sageng, 235 N.W. 
380, 182 Minn. 565. 


Miss.—Levee Com’rs v. Heming- 
Way, 6 So. 235, 66 Miss. 289. 


Nev.—State v. Westerfield, 49 P, 
119, 28 Nev. 468. 


N. C.—Arendell v. Worth, 34 S.E. 
2320125. Ne. aed 


N. D.—State v. McMillan, 96 N.Ww. 
310, 12 N.D. 280. 


_Ohio.—Daley _v. Board of Public 
Works, 9 Ohio Dec. (Reprint) 118, 11 
CincLBul 25 [aff 11 CineLBul 320, 9 
Ohio Dec. 255]. 

R. I.—In_re State House Fund, 33 
ASV870;)19 RT Boss 


S. C.—State v. 
ATS 8. SO ihe 


57 N.W. 


Cardozo, 28 AmR 
Morton v. Comptrol- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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to any other fund.‘? The legislature has power, 
however, to transfer to another fund or appropri- 
ate to another purpose any surplus which may re- 
main in a special fund after the accomplishment of 
the purpose for which it was established,*s and, 
in general, whether or not the purpose for which a 


STATES 


the constitution 


special fund was created has been accomplished, 


ler-Gen., 4 S.C. 430. 
And see cases infra this note. 


[a] Emergency fund.—(1) Under 
a statute making an appropriation for 
emergencies, and setting up an 
emergency fund, an unforeseen in- 
crease in registrations of motor vehi- 
cles, in violations of the motor vehi- 
cle laws, and in accidents resulting 
therefrom, rendering the funds appro- 
priated for the use of the automobile 
department insufficient to carry on its 
work adequately, constitutes an 
“emergency’’ within the meaning of 
the statute, so that necessary addi- 
tional salaries and expenses may 
properly be paid from the emergency 
fund. Grout v. Gates, 124 A. 76, 97 
Vt. 434. (2) Under a statute setting 
up an emergency fund and appro- 
priating money therefor, and defining 
emergencies as “contingencies for 
which no appropriation or insufficient 
appropriation has been made by law,” 
a necessary expenditure for liability 
insurance for state-owned automo- 
biles is payable out of the emergency 
fund, where no other appropriation 
therefor has been made. Heron v. 
Riley, 289 P. 160, 209 Cal. 507 [super- 
seding op 284 P. 209]. 


[b] Money appropriated for par- 
ticular year (1) ordinarily should 
not, without authority, be applied to 
the expenditures of another year. 
Allgood v. Stallings, 72 So. 383, 197 
Ala. 121; In re Advisory Opinion to 
the Governor, 83 So. 672, 79 Fla. 137; 
State v. Seibert, 15 S.W. 761, 103 Mo. 
401; State v. Marsh, 196 N.W..130, 111 
Neb. 185 (biennium); Opinion of 
Judges, 5 Neb. 566; State v. Hallock, 
15 P. 472, 20 Nev. 73; In re Importa- 
tion, 39 Pa.Co. 205; Van Dusen v. 
State, 77 N.W. 201, 11 S.D. 318; State 
v. Mayhew, 73 N.W. 200, 10 S.D. 365. 
(2) So, where after presentation to 
the state corporation commission of a 
claim for salary payable out of its 
funds and the service°~of a writ of 
mandamus to compel it to issue a 
warrant therefor, the commission ex- 
pended all the money remaining in its 
fund in the purchase of postage 
stamps which were intended to be and 
could be used only in the next fiscal 
year, thus making payment of the sal- 
ary claim out of the funds of the cur- 
rent fiscal year impossible, it was held 
that the commission could properly 
be compelled to issue to the claim- 
ant a voucher payable out of the con- 
tingent expense fund for the next fis- 
cal year to the extent that such fund 
was benefited by the use of the funds 
of the previous year in the purchase 
of stamps, thus restoring to such 
fund the amount wyongfully diverted 
therefrom. State v. State Corpora- 
tion Commn., 176 P. 866, 25 N.M. 32. 
(3) But it has been held that where 
specific sums are appropriated for 
each of two ensuing years for a spe- 
cific purpose, any unexpended bal- 
ance of the fund appropriated for the 
first year may be expended during the 
second year. State v. Cook, 36 P. 177, 
14 Mont. 332. See Greene v. Kentucky 
Tlliteracy Commn., 214 S.W. 436, 185 
Ky. 99 (recognizing the rule, but hold- 
ing that where a statute taking effect 
June 20, 1918, appropriated to a com- 
mission a specified annual sum until 
June 30, 1920, and provided that such 
sum so appropriated should be paid 
over to the commission on or before 


June 30 in 1918, 1919, and 1920, the 
rule was inapplicable and did not 
prevent the first of such annual sums 
from being used after June 30, 1918, 
or require it to be used, if at all, be- 
tween June 20, when the statute took 
effect, and June 30 of the same year, 
since the intention of the legislature 
in making the appropriation clearly 
was to the contrary). (4) By statute 
the person whose duty it is to expend 
the money appropriated may be pro- 
hibited from auditing, expending or 
contracting to pay more money in any 
One year than a pro rata share there- 
of, that is the expenditures for one 
year Shall never exceed the proportion 
which one year of time bears to the 
whole time. State v. Mayhew, 73 
N.W. 200, 10 S.D. 365 (construing 
L. [1890] ¢ 108 § 1). 


[ec] Statutes appropriating money 
for construction of public works im- 
pliedly require the money thus ap- 
propriated to be used exclusively in 
such construction, and not for any 
other purpose. Henderson vy. State 
Soldiers’, ete., Monument Com’rs, 28 
N.B127)) 129. sInds 92°13 TRA. 1'69); 
Campbell v. State Soldiers’, etce., 
Monument Com’rs, 18 N.E. 33, 115 Ind. 
591; State-House Com’rs vy. Whittaker, 
81 Ind. 297; Williams v. Mansur, 70 
Ind. 41. See to same effect Califor- 
nia Highway Commn. v. Riley, 218 
Py 679, 192 Cal. 97. 


[d] Administrative and other in- 
cidental expenses.—(1) It has been 
held administrative expenses incident 
to the accomplishment of the particu- 
lar purpose for which a special fund 
has been created or set aside may 
properly be paid therefrom. State v. 
Davis, 217 P. 905, 114 Kan..270. (2) 
There is also authority, however, for 
the rule that administrative expense, 
including traveling expenses, rents, 
and salaries of commissioners or of- 
ficers charged with the administra- 
tion and disbursement of a_ special 
fund, cannot lawfully be paid there- 
from. Henderson v. State Soldiers’, 
ete., Monument Comrs., 28 N.E. 127, 
129 Ind. 92,13 L.R.A. 169; Campbell 
v. State ,Soldiers’, etc., Monument 
Comrss, uSWNi H.33'38, 5115 Inds15.91 5) Bd: 
of State-House Comrs. v. Whittaker, 
81 Ind. 297. (3) Similarly, it has been 
held that rent of property occupied 
by state officers and departments dur- 
ing the time a new statehouse is un- 
der construction is not payable out of 
a fund appropriated for such con- 


struction. Williams v. Mansur, 70 
Ind. 41. 
fe] Appropriations for one pur- 


pose are not available to pay claims 
for another purpose. McClelland v. 
Lewis, 139 P. 990, 40 Okl. 551; In re 
Home, 21 Pa.Dist. 100, 39 Pa.Co. 239; 
In re Merger, 36 Pa.Co. 391. 


{f] Building and furnishing.—Hx- 
penditures for furniture and furnish- 
ings of an administrative and legisla- 
tive building are payable out of a 
capitol building construction fund, 
since the phrases “erect public build- 
ings’ and “for public buildings” as 
used in the enabling act in separate 
sections may be given the same mean- 
ing. State v. Potts, 250 P..1090, 141 
Wash. 110. 

{g] Prison fund.—Under Comp. 
St. (1921) §§ 8660-8662, providing for 
state prison revolving fund for carry- 
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such fund may be diverted by statute to: another 
and different purpose so long as it remains subject 
to legislative control;*°® 
not authorize the diversion of a special fund where 
such diversion would conflict with a provision of 


but the legislature can- 
controlling such fund,®°® or would 


ing on industry therein, authorized 
by law and especially by Const. art 
2 § 31, the use of the fund for manu- 
facturing shirts by state by convict 
labor is not misapplication of public 


funds. Rice v. State, 232 P. 807, 108 
Ok], 4. : 
47. Peo. v. Pacheco, 29 Cal. 210; 


Peo. v. Auditor of Public Accounts, 


30 Ill. 434; State v. Cook, 36 P. 177, 
14 Mont. 332; Klein v. Kinkead, 16 
Nev. 194. 


Transfer of money from general to 
specific fund see supra text and note 


. 


48. Colo.—In re House Resolution 
No. 25, 26 P. 145, 45 Colo. 602. 


Tll.—Peo. v. Swigert, 107 Ill. 494. 


La.—Fisher v. Steele, 1 So. 882, 39 
La.Ann. 447, 


Mich.—Auditor-Gen. v. State Treas- 
urer, 7 N.W. 716, 45 Mich, 161. 


Nev.—State v. Hallock, 15 P. 472, 
20 Nev. 73. 


R. I.—In_re State House Fund, 33 
A. 870, 19 Ri. 393, 


See State v. Bradshaw, 281 S.W. 
el 3813 Mo. 334 (recognizing the 
rule), 


[a] Lapse of unexpended balance 
into general fund.—(1) It has’ been 
held that the unexpended balance of a 
fund appropriated for a particular~ 
purpose for a specific fiscal period 
lapses at the expiration of such period 
and is carried into the general fund of 
the treasury. State v. Hallock, 15 P. 
472, 20 Nev. 73. (2) It has also been 
held that where an act appropriating 
funds for a particular purpose does 
not prescribe the period for which 
such funds shall be available for the- 
accomplishment of such purpose ox 
within which they shall be used or ex~ 
pended, an unexpended balance there- 
of will be deemed to lapse into the 
state treasury at the end of two fiscal 
years succeeding the making of the 
appropriation. In re Armory Appro- 
priations, 33 Pa.Co. 622. 


Surplus of trust fund see infra text 
and note 53. 


49. Richland County vy. Lawrence 
County, 12 Ill. i; In re Opinion of 
the Judges, 203 N.W. 462, 48 S.D. 253. 
See Yazoo-Mississippi Delta Bd. of 
Levee Comrs. v. Hemingway, 6 So. 
235, 66 Miss. 289; State v. Omaha 
Nat. Bank, 81 N.W. 319, 59 Neb. 483 
(both apparently recognizing the 
rule). i] 


50. Colo.—In re Canal Certificates, 
84 PP. 274,29 Colo. 63. 


Kan.—Graham y. 
343. 


Ky.—McReynolds v. Smallhouse, 8 
Bush 447. 


N. ¥.—Rodman y. Munson, 13 Barb. 
63 [aff 13 Barb. 88 (aff 7 N.Ya 9)]. , 


Pa.—Gratz v. Pennsylvania R. Co., 
41 Pa, 447. 


See Wright v. Hardwick, 109 S.E. 
903, 152 Ga. 302 (recognizing the rule, 
but holding that an appropriation of 
the rentals received from a_ state- 
owned railroad to the general pur- 
poses of the state is not in violation 
of a constitutional provision that 
the proceeds of the sale of any state 


Horton, 6 Kan. 
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impair the obligation of a contract®! or constitute 
a.oreach of trust,®? although a surplus in a trust 
fund may be diverted therefrom.>* 
fusal of the disbursing officer to apply a particular 
fund to the purpose for which it was appropriated 
does not constitute a misappropriation of the fund.>4 


{§ 379] e. Accounting and Settlement. 
duty of officers receiving and disbursing moneys of 
the state to keep accounts and make reports as pro- 
vided by law,®° the settlement of accounts between 

_a-state and its officers being governed in general 
by the rules affecting accounts between individu- 
als,°® subject. to any statutory provisions on the 

Records of accounts of 

ordinarily have no judicial character, but are mere 


subject.°7 


property shall be applied to the pay- 
ment of the bonded indebtedness of 
the, state and not be used for any 
other purpose); Park v. Candler, 40 
ade 114 Ga. 466 (recognizing the 
rule). 


{a] Sinking fund (1) prohibited by 
the® constitution from being applied 
to; other purpose than the payment of 
state indebtedness cannot be diverted 
or applied to_any other purpose. Mc- 
Reynolds v. Smallhouse, 8 Bush (Ky.) 
447; Gratz v. Pennsylvania R. Co., 41 
Pa, 447. (2) Thus a joint resolution 
of, the legislature authorizing the 
“investment” of the sinking fund in 
warrants of the state issued under an 
act, making appropriations for legis- 
lative. expenses and for salaries of 
judges is unconstitutional, since it 
is apparent that the object of the res- 
qlution is to use temporarily so much 
of the sinking fund as may be need- 
ed,to. pay such expenses and salaries, 
and although the resolution provides 
for’ the payment of interest and con- 
templates the early return of the mon- 
ey to the sinking fund it is a plain at- 
tempt. on the part of the legislature 
to> use the sinking fund for the ordi- 
nary purposes of the state and vio- 
lates a constitutional provision re- 
quiring the levy of an annual tax suf- 
ficient to pay the annual interest of 
the public debt and the principal when 
it becomes due and the appropriation 
of the proceeds of such tax to such 
payments, and prohibiting the repeal 
of such appropriation until the inter- 
est, and principal of the debt shall be 
wholly paid. Graham vy. Horton, 6 
Kan. 343. (8) Interest on indebted- 
ness, however, is payable from a fund 
which under a constitutional provi- 
sion can be used for no other purpose 
than, the payment of the public debt 
of.the state, since interest is as much 
a part of the debt as the principal. 
reread v. Candler, 40 S.H. 523, 114 Ga, 


{b] Land fund.—bL. (1921) c 6,-in 
so, far as it authorizes and directs the 
state board of loan commissioners to 
issue series C bonds of the state for 
the purpose of reimbursing the coun- 
ties of Grant and Santa Fé for mon- 
eys paid by them respectively for in- 
terest and principal, upon railroad aid 
bonds heretofore issued by them, and 
afterward validated by congress, is 
unconstitutional and void because it 
authorizes a diversion from their 
original objects and purposes of the 
proceeds from lands granted by con- 
gress in the Hnabling Act and accept- 
ed. by the people by the provisions of 
the state constitution. Act Congr. 
June 5, 1920 gives the consent of the 
HZovernment to such diversion of such 
proceeds, but a constitutional amend- 
ment must be had before it can be 
effectuated. Bryant v. Board of Loan 
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state officers 


Com’rs of New Mexico, 211 P. 597, 28 
N.M. 319. 


51. Internal Imp. Fund Trustees 
v. Bailey, 81 AmD 194, 10 Fla. 112; 
State v. Cardozo, 28 AmR 275, 8 S.C. 
ali, 


52. Ex p.. Selma, etc., R. Co., -46 
Ala. 423; Graham v. Horton, 6 Kan. 
343; In re State House Fund, 33 A. 


870, 19 R.I. 393.. See Cobb v. Parnell, 
(Ark.) 36 S.W.(2d) 388 (recognizing 
the rule); Yazoo-Mississippi Delta 
Bd. of Levee Comrs. v. Hemingway, 
6._So. 235, 66 Miss. 289 (apparently 
recognizing the rule). See State v. 
Donald, 151 N.W. 331, 160 Wis. 21, 
holding that, where trust funds were 
confused with the general and fores- 
try funds, an equitable lien resulted 
on the latter in favor of the former 
to the extent necessary to restore the 
former, 


[a] Moneys given to state for par- 
ticular purpose are trust funds, and 
cannot be confiscated by the state or 
diverted to its own use, but may be 
applied only to the uses for which 
they were given. Ex p. Selma, ete., 
R. Co.,,46 Ala. 423. 


[b] TYemporary diversion.—(1) It 
has been held that a diversion of 
funds, within a constitutional provi- 
sion prohibiting moneys arising from 
a tax levied for one purpose to be 
used for any other purpose, is a per- 
manent taking from one fund for the 
use of another, and not a temporary 
transfer, and therefore that a statute 
providing for the temporary transfer 
of a fund raised by statute for one 
purpose, into another fund for a @if- 
ferent purpose, and provdding ade- 
quate means for the return of such 
funds, is not unconstitutional as au- 
thorizing an unlawful diversion. 
Cobb v. Parnell, (Ark.) 36 S.W.(2d) 
388. (2) There is, however, author- 
ity for the rule that money raised by 
the issuance of bonds for a particular 
purpose, being analogous to a trust 
fund, cannot be used even tempora- 
rily for any other purpose (In re 
State House Fund, 33 A. 870, 19 R.I. 
893); (8) and, similarly it has been 
held that the “investment” of a sink- 
ing fund, prohibited by the consti- 
tution from being appropriated to any 
other use than the payment of the 
state debt, -in state warrants issued 
under an appropriation for general 
purposes of the state, is an unlawful 
diversion of the fund, and an act pro- 
viding therefor is unconstitutional, 
although it contemplates the early 
repayment or return of such moneys 
to the sinking fund (Graham vy. Hor- 
ton, 6 Kan. 343). 


53. See cases infra this note. 


[a] MTlustrations.—(1) An appro- 
priation by the legislature out of a 
fund created by the sale of bonds is- 
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books of entries of one party to an account, and 
open to correction,®* and, similarly, an order by 
the state auditor authorizing the treasurer to re- 
ceive a specified sum of money is not evidence of 
the amount properly «receivable and raises no pre- 
sumption that the amount received is correct,°° 
but a settlement of accounts by the state through its 
authorized officers is binding on the state in the 
absence of fraud or mistake.®° 
an officer as to the principal of a fund in his eus- 
tody, however, does not preclude or estop the state 
from recovering interest from the office 
uity has jurisdiction to compel an officer to ac- 
count,°? and it seems that an account may be cor- 
rected in equity at the suit of the state for a mis- 


A settlement with 


yr, 61 


Kq- 


sued for the purpose of building and 
equipping a capitol building is not in- 
valid where the fund has been en- 
larged from other sources by an 
amount more than sufficient to dis- 
charge the appropriation. State v. 
Hackmann, 205 S.W. 161, 275 Mo. 636. 
(2) Where not all of an issue of bonds 
has been sold, and the moneys in a 
sinking fund provided for by stat- 
ute are more than sufficient to pay 
maturing bonds and interest on those 
outstanding, the excess of such fund 
may be appropriated by the legisla- 
ture for another purpose. State v. 
Howard, (Okl.) 171 P. 41. (3) Where 
a statute provides for the issuance 
of bonds and the creation and setting 
apart of a sinking fund for their re- 
payment, but no bonds are issued 
thereunder, the legislature may _ ap- 
propriate the moneys in such sinking 
fund to any purpose it may direct, and 
so may provide that they be applied to 
the payment of other bonds issued un- 
der other statutes. Swann vy. Wilson, 
24 Miss. 471. 


54 Ryerson vy. Utley, 16 Mich. 269. 


55. Madden y. Hardy, 50 S.W. 926, 
92 Tex. 613. 


[a] Continuation of account.—On 
a referee’s report bringing an ac- 
counting as between the rights of 
the different funds of the state to pub- 
lic moneys down to July 1, 1915, the 
state officers having charge of the 
property and funds of the fund found 
entitled to the money in dispute 
should continue such account from 
such date on the basis indicated in 
the report. State v. Donald, 157 N.W. 
794, 162 Wis. 609. 


56. State v. Churchill, 3 S.W. 352, 
380, 48 Ark. 426; Wilson v. Burfoot, 
2 Gratt, (43 Va.) 134. ; 

57. Peo. v. Melone, 15 P., 294, 73 
Cal. 574; Smith v. Nicholson, 4 Yeates 
(Pa.) 6; Com.v. Evans, 2 Leg.Op. 
(Pa.).-3; State v. Buchanan, (Tenn. 
Ch.App.) 52 S.W. 480. 


58 Young v. Com., 28 Pa. 501. 


59. Peo. v. Small, 150 N.E. 435, 319 
Ill. 437. 


60. Mason, etc., Co. v. Com., 36 
S.W. 570, 18 Ky.L. 371; State v. 
Crutcher, 2 Swan (Tenn.) 504; State 
v. Allen, (Tenn.Ch.App.) 46 S.W. 303. 


[a] In Pennsylvania, by statute, 
accounts with state officers are con- 
clusive on such officers unless appeal- 
ed from within the time allowed for 
appeal, Philadelphia v. Com., 52 Pa. 
451; Hays v. Com, 27 Pa. 272; Hultz 
v. Com., 3 Grant 61; Respublica v. 
Bruce, 4 Yeates 861; Respublica v. 
Sergeant, 3 Yeates 543. 


61. State v. McKinnon, 33 OhioCir. 
Ct. 168, 15 OhioCir.Ct.N.S. 1 taft 103 
N.E. 1127, 87 OhioSt. 474]. 


62. Peo. v. Small, 150 N.E. 435, 319 


For later cases, developments and changes in the law see Annotations, same title and section number 
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take.*$ 


Audit of accounts. The purpose of a statute au- 
thorizing a periodic examination of the accounts of 
a state officer is merely to determine the accuracy 
of his accounts ;°* and the auditor or examiner has 
no authority to pass upon the validity of any charge 
or eapeilore or adjudicate any question of fact 
or law.® 


[§ 380] 2. Appropriations***—a. Necessity—(1) 
In General. Provisions with reference to appropria- 
tions are embodied in the constitutions of many of 
the states,°’ and, where such provisions exist, they 
are controlling as to matters within their scope.*s 
It has been held, however, that, where the state 
constitution is silent, no special appropriations are 
necessary for the disbursement of funds of the 
state,®°® and that the authorizing of an expenditure 
is in itself an appropriation of money for its pay- 
ment in the absence of any special appropriation.’° 
Even: though a general statute exists requiring spe- 
cial appropriations to be made by the legislature, 
and providing penalties for payments by state of- 
ficials save as they may be authorized to make them 
by appropriations, such a statute does not operate 
to compel future legislatures to make appropria- 
tions;7! and its prohibitions and penalties directed 


/ 
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against state officers for unauthorized payment are 
to be limited to periods when special appropriations 
have been made pursuant to its terms and are sus- 
pended. at times as to which the legislature has 
made no such provisions;?2 as to such latter timés, 
administrative officers of the state are compellable, 
by actions properly instituted, to pay valid claims 
against the state, where the expenditure has been 
authorized, although no appropriation therefor has 
been made.** On the other hand, it has been held 
that, even in the absence of any specific require- 
ment of appropriations by law in the state consti- 
tution, a legislative appropriation is necessary, at 
least where the state constitution does regulate “in 
detail the manner of making appropriations and es- 
tablishes a complete system with reference thereto.7* 
In general, any requirement of specific appropria- 
tion which is statutory rather than constitutional 
in character may be altered, repealed, or disregard- 
ed by subsequent legislation constitutionally enact- 
ed.75 


[§ 381] (2) Under Constitutional Provisions.7® 
The constitutions in many states provide that no 
money shall be paid or drawn from the state treas- 
ury or warrant drawn therefor except in pursuante 
of specific appropriations made by law.7* The ob- 
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dente account Proof that the state | Public moneys, we are constrained to 
. believe that the constitution regards [b] Effect of constitutional 


treasurer loaned public funds to oth- 


the legislature as the sole repository 


amendment.—(1) Such a provision of 


ers with a secret arrangement re- 
specting the payment of interest, and 
that in reporting interest collected 
he did not reveal the source of the 
payments, is alone sufficient to justi- 
fy an order to account. Peo. v. Small, 

150 N.E. 435, 319 Ill. 437. 

63. Com. v. Webb, 42 S.W. 737, 19 
Ky.L. 944. 

' 64 State v. Clamme, 134 N.E. 676, 

80 Ind.App. 147. 

65. State v. Clamme, supra. 

66. Cross references: 
“Appropriation” 4 C.J. p 1458 et seq. 
Appropriations by reference see Stat- 

‘utes; 59 C.J. 

Appropriations in aid of colleges and 
universities see Colleges and Uni- 
versities § 11. ' 

‘Executive veto of items in appropri- 
ation bills see Statutes 59 C.J. 

“Specific appropriation” see Specific 
58 C.J. p 826 § 2. 

See constitutional provisions. 


67. 
ee See cases passim infra §§ 381- 
69. State v. Staub, 23 A. 924, 61 
Conn, 553. 
70. State v. Staub, supra, 
71. State v. Staub, supra. 
[a] Reason for rule.—‘‘No legisla- 


ture can bind a succéeding legisla- 
ture as to what laws it shall pass, and 
the failure to obey such mandate is 
not a neglect of duty on the part of 
the succeeding legislature.” State v. 
Staub, 23 A. 924, 926, 61 Conn. 553. 


72. State v. Staub, supra. 
73. State v. Staub, supra. 
74, Colbert v. State, 89 So. 65, 86 


Miss. 769, 778. 


“When we consider all these pro- 
visions together, and note the jealous 
and wise restrictions imposed by the 


of power to make appropriations of 
moneys to be paid out of the state 
treasury. We can no more infer the 
possibility of an appropriation by ex- 
ecutive action of moneys for the pay- 
ment of public debts than we could 
the levying of taxes by executive ac- 
tion for the same purpose. If the one 
may be inferred, the other may also, 
and thus the entire constitutional 
scheme for legislative control over 
the public revenues be subverted.” 
Colbert v. State, supra. 


[a] Where requirement was in- 
serted in previous constitutions, its 
omission from the one in force at the 
time of suit does not indicate a pur- 
pose on the part of those who fram- 
ed the constitution to abrogate that 
requirement. Colbert v. State, 39 So. 
65, 86 Miss. 769. 


75. Hunt v. Callaghan, 257 P. 648, 
32 Ariz. 235. And see cases supra 
notes 69, 70. 

76. Cross references: 

Purpose of appropriation as affecting 
yaa see supra §§ 342-344, 348, 
349. 

Requirement of vote by yeas and nays 


on appropriation measures see 
Statutes 59 C.J. 
Self-executing character of consti- 


tutional provisions concerning ap- 
propriation see Constitutional Law 
§ 134. 


77. See constitutional provisions; 
and cases passim infra notes 78, 79. 


[a] In New Hampshire Const. pt 
2 arts 5, 55, providing that no mon- 
eys shall be issued out of the state 
treasury but by warrant under the 
hand of the governor by and with the 
advice and consent of the council for 
the support and defense of the state 
and for the necessary protection and 
preservation of the inhabitants there- 
of, agreeably to the acts and resolves 
of the general court, have been held 
equivalent in effect to a requirement 
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the constitution has been held not,to 
be repealed in whole or in part, by the 
adoption of a constitutional ‘aménd- 
ment providing, as to a certain class 
of claims against the state, that ae- 
tions might be maintained for their 
recovery, since recovery does not ex- 
tend to include payment (Westins- 
house Plectric & Mfg. Co. v. Cham- 
bers, 145. Pii1026,7 169: Cal 138s sg 
and to be repealed by a constitutional 
amendment appropriating the excess 
of the state motor vehicle license fees 
over the cost of support of the high- 
way department to the payment of 
certain state bonds only as affected 
the necessity of appropriations for 
payment of the state bonds without, 
in any manner, repealing or relaxing 
the constitutional requirement of a 
legislative appropriation for the 
maintenance of the state highway de- 
partment (State ex rel. McKinley Pub, 
Co. v. Hackmann, 282 S.W. 1007, 314 
Mo. 33). 


{c] History of provision.—“The 
limitation that ‘no money shall be 
drawn from the treasury but in con- 
sequence of appropriations made.by 
law’ is taken literally from the Ctn- 
stitution of the United States. Its 
object is to secure to the legislative 
department of the government the ex- 
clusive power of deciding how, when, 
and for what purposes the pubilie 
funds shall be applied in carrying’ on 
the government. It had its origin’ m 
parliament in the seventeenth century, 
when the people of Great Britain, ,to 
provide against the abuse by the king 
and his officers of the discretionary 
money power with which they were 
vested, demanded that the publiz 
funds should not be drawn from. the 
treasury except in accordance with 
express appropriations therefor made 
by parliament; and the system work- 
ed so well in correcting the abuses 
complained of, that our forefathérs 
adopted it, and the restraint impose@& 
by it has become a part of the funda- 
mental law of nearly every state in 
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ject of such a provision is to prevent the expenditure 
of the people’s funds without their own consent, ex- 
pressed either by themselves in the state constitu- 
tion or by their representatives in legislative acts.7° 


Humbert v. Dunn, 24 P. 
111, 84 Cal. 57 [quot McClelland v. 
Lewis, 139 P. 990, 991, 40 Okl. 551]. 
See Ristine vy. State, 20 Ind. 328 (simi- 
‘Jar statement, of origin and history of 
provision, elaborately discussed) ; 
State v. Kenney, 24° P. 96) 9 Mont. 
389; State v. Moore, 69 N.W. 3738, 50 
Neb. 88, 61 Am.S.R. 538;! Norcross v. 
Cole, 189 P. 877, 44 Nev. 88; State v. 
Eggers, Oshawa 819, 29 Nev. 469, 16 
L.R.A.N.S. 630; Edwards v. Childers, 
228 BP. 472, 102 -Okl. ia Ex p. Pope, 
242 P. 290, 33 Okl.Cr. 5; Shattuck v. 
Kincaid, 49 P, 758, 381 -Or. 379 (last 
seven of which are to same effect). 


the Union.” 


78... Ark.— Dickinson v. Clibourn, 
187 S.W. 909, 125 Ark. 101. 
Colo.—Peo. v. Goodykoontz, 45 P. 


414, 22 Colo. 507; Goodykoontz v. 
Acker, 35 P. 911, 19 Colo. 360. See 
In re Continuing Appropriations, 382 
P. 272,18 Colo. 192 (holding that “the 
purpose of the clause . . is to 
require legislative sanction for the 
disbursement of the public revenue, 
where such disbursement is not spe- 
oy directed by the constitu- 
ion” 


Fla.—Lainhart v. ‘Catts, 75 So. 47, 
73 Fla. 735 [cit Cyc]. 


Idaho.—Blaine County Inv. Co. v. 
Gallet, 204 P.. 1066, .35 Idaho 102. 


Ind.—Ristine v. State, 20 Ind. 328. 
Md.—Thomas v. Owens, 4 Md, 189. 


Minn.—State. vy. Iverson, 145 N.W. 
607,125 Minn. 67. , 


Mont.—State v. State Board of Ex- 
aminers, 238 P. 316, 74 Mont. 1, 


' Nev.—State v. Eggers, 91 P. 819, 
$23, 29 Nev. 469, 16 L.R.A.N.S. 630. 


Tenn.—State v. +King, 67 S.W. 812, 
108 Tenn. 271. 


‘ Varo. State v. Burdick, 33 P. 125, 
4 Wyo. 272. 


‘“The object of the constitutional 
provision inhibiting the payment of 
money from the ‘state treasury except 
by an appropriation made by law, etc., 
is to prohibit expenditures of the pub- 
lic funds at the mere will and caprice 
of the crown or those having the 
funds in custody, without direct leg- 
islative sanction therefor:” Peo. v. 
Goodykoontz, 45 P. 414, 22 Colo. 507, 
511 [quot State v. Eggers, On Si o. 
822, 29 Nev. 469, 16 L.R.A.N.S. 630]. 


~“The primary object of these prow: 
sions of the Constitution is 
ito prevent the expenditure of | the 
people’s money, without their consent 
expressed in the organic law or con- 
sstitutional acts of the Legislature.” 
Dickinson v. Clibourn, 187 S.W. 909, 
125 Ark. 101, 105. 


“The abuse to be corrected by the 
establishment of the principle, was 
the exercise of official discretion in 
paying out the public money. The 
purpose to be accomplished, was the 
giving to the legislative power alone 
the right, and imposing upon it the 
duty, of designating, periodically, the 
particular demands against the State, 
or other objects to which the moneys 
in the treasury shall be, from time to 


time, applied, and the amount to 
nn Ristine v. State, 20 Ind. 328, 


“The object of the constitution 
- is to prevent expenditures of 
‘the public funds at the will of those 


‘who have them in charge and without 
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legislative direction.’ State v. Clau- 
sen, 162 P. 1, 3, 94 Wash. 166. 


ee Ala.—Reynolds v. Blue, 47 Ala. 
1 \ 


alee v. Bolinger, 225 S.W. 
314, 146 Ark. 242; Dickinson v. Cli- 
bourn, 187 S.W. 909, 125 SAmk. 9101s 
Jobe v. Caldwell, 125 S.W. 423, 93 Ark. 
503; Moore v. "Alexander, 107 S.w. 
395, 85 Ark. 171; Clayton v. Berry, 27 
Ark. 129; Ex p. Carroll, 10 Ark. 38. 


Cal.—Westinghouse Electric 
Mfg. Co. v. Chambers, 145 P. 1025, 
169° Cal. 131; Ingram v. Colgan, 38 P. 
slo 39 R. 437, 106 Cal. 113, 46 Am.S.R. 
221, 28 TesRwA 187; Baggett v. Dunn, 


10 'P. 125,. 69 Cal. 75; Stratton v: 
Green, 45 Cal. 149; Butler v. Bates, 
naCals 136; Redding v. Bell, 4 Cal. 333. 


Colo.—Davis v. Peo., 240 P. 942, 78 
Colo. 158; Leckenby v. Post Print- 
ing & Publishing Co., 176 P. 490, 65 
Colo, 443; Leddy v. Cornell, 120 P. 
153, 52 Colo. 189, 38 L.R.A.N.S. 918, 
Ann.Cas.1913C 1304; Crouter v. Ben- 
net, 81 P. 761, 34 Colo. 120; Goody- 
koontz v. Acker, 35 P. 911, 19 Colo. 


360; Collier, ete., Lith. Co. v. Hen- 
derson, 32 P. 417, 18 Colo. 259; In- 
stitute for Education of Mute, etc. 


v. Henderson, 31 P. 714, 18 Colo. 98, 
18 L.R.A. 398: Peo.. V. Spruance, Uenee 
628, 8 Colo._530. 


Fla.—State v. Green, 116 So. 66, 95 
Fla. 117; In re Advisory Opinion, 31 
So. 348, 43 Fla. 305; Bemis v. State, 
3) Bla. 12: 


Ga.—Park vy. Candler, 39 S.E. 89, 113 
Ga. 647. ’ 
Idaho.—Jackson v. Gallet, 228° P. 


1068, 39 Idaho 382; Blaine County 
Inv. Co. v. Gallet, 204 P. 1066, 35 Idaho 


102; Herrick v. Gallet, 204 P. 477, 35 
Idaho 13; Epperson v. Howell, 154 P. 
621, 28 Idaho 3388; Kroutinger v. 


Board of Examiners, 69 P. 279, 8 Ida- 
ho 463; Kingsbury v. Anderson, 51 P. 
744, 5 Idaho 771. See Hvans v. Hus- 
ton, 150 P. 14, 27 Idaho 559; Jeffreys 
v. Huston, 129 P. 1065, 23 Idaho 372 
(both recognizing the rule). 


Tll.—Peo. v. Russel, 142 N.B. 537, 
311 Ill. 96; Fergus v. Brady, 115 N.E. 
393, 277. Ill. 272, Ann.Cas.1918B 220; 
Burritt v. State Contracts Com’rs, 
11 N.BH..180, 120 Ill. 322. 


Ind.—Carr v. State, 26 N.E..778, 127 
Ind. 204, 22 Am.S.R. 624, 11 L.R.A. 
370; Rice v. State, 95 Ind. 33; May v. 
Rice, 91 Ind. 546; State v. Porter, 
89 Ind. 260; State v. Ristine, 20 Ind. 
345; Ristine v. State, 20 Ind. 328. See 
Henderson v. State Soldiers’, etc., 
Monument Com’rs, 28 N.H. 127, 18 
L.R.A. 169, 129 Ind. 92; Campbell v. 
State Soldiers’ & Sailors’ Monument 
Com’rs, 18 N.E. 33, 115 Ind. 591 (both 
recognizing the rule). 


Kan.—State v. Stover, 27 P. 850, 47 
Kan. 119; Henderson v. Hovey, 27 P. 
177, 46 Kan. 691, 18 L.R.A. 222; Mar- 
tin v, Francis, 13 Kan. 220. 


Ky.—Davis v. Steward, 248 S.W. 
531, 198 Ky. 248; Bosworth vy. State 
University, 179 S.W. 408, 166 Ky. 436, 
L.R.A.1917B 808. See State Board of 
Charities, etc, v. Hays, 227 S.W. 282, 
190 Ky. 147; Hager v. Shuck, 87 S.W. 
300, 120 Ky. 574, 27 Ky.L. 957 (both 
recognizing the rule). 


La.—State v. Liberty Oil Co., 97 So. 
438, 154 La. 267; State ex rel. Ead- 
munds Vv. Capdevielle, 49 So. 1006, 124 
La, 137; State v. Frazee, 29 So. 478, 
105 La. "250; State v. Graham, 25 La. 


& 
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Under such a provision the existence of the required 
- appropriation is a condition to 
against, and of obligations of, the state.7° 
however, the constitution, after laying down the 


enforcement of claims 
Where, 


Ann. 625. 
Me.—Weston v,. Dane, 51 Me. 461. 


Md.—Nowell v. Harrington, 89 A. 
1098, 122 Md. 487. See McPherson v. 
‘Leonard, 29 Md. 377 (recognizing the 
rule); Thomas v. Owens, 4 Md. 189 
(to same effect). 


Minn.—State v. Preus, 179 N.W. 725, 
147 Minn. 125. See State v. Iverson, 
145 N.W. 607, 125 Minn. 67 (recogniz- 
ing the rule). 


Mo.—State v. Hackmann, 282 S.W. 
1007, 314 Mo. 33; State ex rel. Kessler 
vy. Hackmann, 264 S.W. 366, 304 Mo. 
453; State v. Gordon, 139 S.W. 403, 
236 Mo. 142; State v. Seibert, 12 S.w. 
348, 99 Mo. 122; State v. Holladay, 64 
Mo. 526. See State v. Henderson, 60 
S.W. 1093, 160 Mo. 190; Opinion of 
Justices, 49 Mo. 216 (both recognizing 
the rule). 


Mont.—In re Pomeroy, 151 Pp. 330, 
51 Mont. 119; State v. Kenney, 24 P. 
96, 9 Mont. 389. 


Neb.—Fischer v. Marsh, 202 N.W. 
422, 113 Neb. 153; State v. Marsh, 196 
N.W. 130, 111 Neb. 185; Providence 
Washington -Ins. Co. v. Weston, 89 
N.W. 253, 63 Neb. 764; State v. Cor- 
nell, 75 N.W. 25, 54 Neb. 647; State v. 
Moore, 69 N.W. 373, 50 Neb. 88, 61 
Am.S.R. 538; State v. Babcock, 24 
N.W. 683, 18 Neb. 221; State v. Wal- 
lichs, 21 N.W. 397, 16 Neb. 679; State 
v. Wallichs, 20 N.W. 110, 15 Neb. 609; 
State v. Wallichs, 19 N.W. 641, 15 
Neb. 457; State v. Wallichs, 11 N.W. 
860, 12 Neb. 407; State v. Weston, 6 
Neb. 16. See State v. McBride, 6 Neb. 
506 (dictum to same effect). 


Nev.—State v. Eggers, 136 P. 104, 
36 Nev. 364; State v. La Grave, 41 P. 
1075;3.-,23. Nev, 25, 962° AmiS Ro 764 
State v. Eggers, 91 P. 819, 29 Nev. 469, 
16 L.R.A.N.S. 630; Bragg v. State, 
23 P. 427, 20 Nev. 443; State v. Hal- 
lock, 15 P. 472, 20 Nev. 73; State v. 
Hallock, 12 P. 488, 19 Nev. 371; Swift 
v. Doron, 6 Nev. 125. See State v. 
Parkinson, 5 Ney. 15 (dictum to same 
effect). 


N. M.—McAdoo Petroleum Corpora- 
tion v. Pankey, 294 P. 322. 


N. D.—State v. POmae et 183 N. 
W. 852, 48 N.D. 185 


Okl1.—Shaw v. Grumbin’, 278 Pisiis 
Carter v. Rathbun, 209 P. 944, 85 Okl. 
251; Meyer v. Clift, L23n ae 1042, oul 
Ok. 793. See Edwards Vv. Childers, 
228 P. 472, =e Okl. 158 (recognizing 
the rule). 


Or. Wee iecety v. Dunbar, 81 P. 366, 
46 Or. 580; Boyd v. Dunbar, 75 Pe. 
695, 44 Or. 380; Croasman v. Kincaid, 
49 P. 764, 31 Or. 445; Shattuck v. Kin- 
caid, 49 P, 758, 31 Or. 379; Brown v. 
Fleischner, 4 Or. 182. 


Pa.—Hollinger v. King, 127 A. 462, 
282 Pa. 157; In re Legislators’ Pay, 
38 Pa.Co. 224. 


S. C.—State v. Corbin, 16 S.C. 533. 


S. D.—Collins v. State, 51 N.W. 776, 
8S: Dues 


Tex.—Pickle v. Finley, 44 S.W. 480, 
91 Tex. 484; Cherokee County v. 
Odom, (Civ. App. ) 297 S.W,. 1055. 


Wash.—State v. Clausen, 229 P. 5, 
131 Wash. 119; Siate Vv. Lindsley, 27 
Pi OER A3 Wash. 125. See State Vv. 
Clausen, 167 P. 947, 98 Wash. 253 
(dictum. to same effect). 


Wis.—State v. Harshaw, 45 N.W, 
308, 76 Wis. 230. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 381] 


general requirement, makes an exception of a par- 
ticular class of claims, no appropriation is necessary 
where claims of the designated class are involved.*®°? 
in 
Constitutional provisions are not to be construed 
as themselves making appropriations unless they 
Self-executing provisions 
of the constitution specifically appropriating par- 


’ Appropriations - incorporated 


are clearly so intended.*? 


Wyo.—State v. Carter, 226 P. 690, 
31 Wyo. 401. : 


See Prime v. McCarthy, 61 .N.W. 
220, 92 Iowa 569 (recognizing. the 


rule); Smith v. Aplin, 45 N.W. 136, 80) 


Mich. 205; State v. Medbery, 7 OhioSt. 
522 [error dism 24 How. (U.S.) 413, 16 
L.Ed. 739] Gast two of which dictum 
to same effect). 


“A specific appropriation is an abso- 
lute pre-requisite to the drawing from 
or paying out of the State Treasury 
of any money therein required to be 
appropriated. No money for general, 
ordinary, special, contingent, or other 
expense, no money at all, can be le- 
gally drawn therefrom, except under 
the forms of law in accordance with 
an appropriation properly made,” 
Dickinson v. Clibourn, 187 S.W. 909, 
125 Ark. 101, 105 [quot Oliver v. Bol- 
inger, 225 S.W. 314, 146 Ark. 242, 245]. 


“However just a claim against the 
state may be, it cannot be paid out 
without there has first been an ap- 
propriation by the legislature.’”’ Proy- 
idence Washington Ins. Co. v. Weston, 
89 N.W. 253, 63 Neb. 764, 766. . . 


[a] 
posited in the state treasury through 
forms of law cannot be procured in 
the absence of a specific appropria- 
tion for such refunds (Oliver v. Bol- 
inger, 225 S.W. 314, 146 Ark. 242; 
State v. Babcock, 24 N.W. 683, 18 Neb. 
221; McAdoo Petroleum Corp. v. Pan- 
key, .CN-M.):. 294° 0P:...322):3: > (2) and, 
hence, no refund could be had in the 
absence of legislation for the pur- 
chase price of lands forfeited to the 
state for nonpayment of taxes, which 
lands had already béen conveyed by 
the state so that the purchaser got no 
title by the sale (Oliver v. Bolinger, 
supra), (3) nor for sums, paid under 
protest by lessees of state property, 
jin excess of the rentals with which 
they were properly chargeable (Mc- 
Adoo Petroleum Corp. v. Pankey, su- 
pra), (4) nor for fees and commis- 
sions due a county treasurer for col- 
lecting moneys due the state, which 
moneys were all paid into the state 
treasury by him, without any deduc- 
tion of such fees and commissions 
therefrom (State v. Babcock, supra); 
(5) nor can a person reconvene for 
the amount of a tax unlawfully col- 
lected and paid under protest to the 
state treasury (State v. Liberty Oil 
Co., 97 So. 438, 154 La. 267. See State 
vy. Graham, 25 La.Ann. 625 [holding 
that a statute requiring the issuance 
of certificates, for such wrongfully 
collected taxes, receivable in payment 
of other state taxes, was unconstitu- 
‘tional, there being no appropriation 
by such act or otherwise for the resto- 
ration of the taxes]; Providence 
Washington Ins. Co. v. Weston, 89 
N.W. 253, 63 Neb. 764 [holding that, 
where taxes were paid to an official 
who paid them into the treasury but 
who, it was later held, had no author- 
ity to receive payment so that such 
payment was no defense to the per- 
son taxed, the latter could not, in the 
‘absence of a valid appropriation, se- 
eure a return of the sums thus er- 
_roneously paid in as taxes, nor a cred- 
it of such sums on future accruing 
taxes]. But see Taylor v. Guy, 80 
So. 786, 119 Miss. 357 [holding moneys 
paid into the state treasury recover- 


Withdrawal of money (1) de- 


STATES 
constitution. 


able under Code (1906) § 43848, pre- 
scribing the manner of refund, which 
did not comply with the requirements 
for appropriations and which, it was 
held, was not an appropriation bill]). 
(6) L. (1913) e¢ 1382, authorizing ac- 
tions for the recovery of property es- 
cheated to the state and authorizing 
the issuanee of warrants on judg- 
ment obtained for such recovery, was 
void in so far as it provided for such 
warrants, no appropriation for the 
satisfaction of such claims having 
been made by statute. In re Pomeroy, 
15 P. 333,51 Mont. 119. 


[b] Medium of payment.—When 
an appropriation was passed without 
specifying the medium in which it 
should be paid, although by the con- 
stitution as it then stood, gold was 
the only currency, and where, 
constitution having been changed so 
as to enlarge the definition of cur- 
rency, a subsequent statute directed 
payment of the appropriation in ques- 
tion in gold only, the payment in that 
medium could not be resisted on the 
ground that no appropriation had been 
made in. gold .coin, which lack had 
been contended to be in violation of 
the constitutional requirement of ap- 
propriations by law. Peo. vy. Bever- 
idge, 38 Ill. 307. 

_Ce] 
tion once made forms the basis of a 
contract, the state’s repeal of the ap- 
priation will not be allowed to defeat 


the enforceability of claims arising 
and to arisé from the contract, where, 


giving such operation thereto would 
be to impair the obligation of a con- 
tract, as prohibited by the federal 
oe ees State v. Brooks, 16 Cal. 


[dad] Costs.—(1) It has been held 
that, by virtue of such provision, the 
state cannot be held liable for costs 
of suit, for which no appropriation 
has been made. Lake Charles Ry., 
Light & Water Works Co. v. Reid, 93 
So. 748, 152 La. 476. (2) Liability of 
As for costs generally, see infra § 


Existence of appropriation as re- 
quirement for issuance of warrant see 
infra § 403. 


80. State v. Hickman, 29 P. 92, 11 
Mont. 541. 


[a] Interest on public debt.—Un- 
der a constitutional provision to the 
effect that ‘no money ‘shall be paid 
out of the treasury, except on appro- 
priations made by law .. . ex- 
cept interest on the public debt,” no, 
specific appropriation is necessary to 
authorize the payment of interest on 
the public debt. State v. Hickman, 29 
P. 92, .11 Mont. 541, 


[b Appropriation for antecedent 
services.— Whatever may be the effect 
of a constitutional provision forbid- 
ding state expenditures “except in 
pursuance of an appropriation for the 
specific purpose first made” as a pro- 
hibition of appropriations for objects 
antecedently performed, where other 
provisions in the constitution recog- 
nize the peculiar character of debts 
and expenditures ,in consequence of 
invasion, insurrection, or the like, ap- 
propriations for purposes to which 
the exceptions extend may validly be 
made after the performance of the 


the: 


Elowever, where an appropria-'| 
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ticular funds or sums for designated purposes ex- 
empt the matters therein dealt with from the ne- 
cessity of legislative appropriation established by 
other provisions of the constitution, and the econ- 
stitutional provisions are themselves a sufficient ap- 
propriation for the purposes and to the extent com- 
prised within their terms;** and no legislation may 
be enacted such as will impair the operation of a 


services. State v.-Handlin, 162 N.W. 
379, 38 S.D: 550. , 


81. State v.. Ristine, 20 Ind. 345, 
353. And see cases infra this note. 


“We may safely say as a general 
proposition, almost universal, that 
constitutions, fundamental’ laws, do 
not contain, nor are they intended to 
contain, continuing appropriations of 
money for specific purposes. The 
principles upon which taxes should 
be levied, revenue raised and expend- 
ed, may be laid down, but such instru- 
ments do not usually descend to the 
particularity of making specific ap- 
propriations, to meet future contem- 
plated indebtedness.” State v. Ris- 
tine, supra, : 


[a]. Rule applied.—(1) Where, by 
constitutional provision (Const. art X 
§ 2), a disposition of the revenues of 
the state is indicated, one of the de- 
clared objects being the payment of 
the principal of the public debt “under 
the direction of the General Assem- 
bly,” such a provision makes no ap- 
propriation (State v. Ristine, 20 Ind. 
345; Ristine v. State, 20 Ind. 328), 
(2) the language of the provision 
clearly manifesting the necessity of 
a legislative direction (Ristine v. 
supra). (3) A provision of 
on (1890) § 212, fixing the rate 
of interest on trust funds held by the 
state and requiring semiannual dis- 
tribution of interest on such funds 
was held not to be self-executing so 
as to require the payment of such in- 
terest without a legislative appropria- 
tion therefor. State v. Cole, 32 So. 
314, 81 Miss. 174. (4) A provision of 
Const. art 4.§ 44a, that, after paying 
the costs of maintaining the state 
highway department, the receipts 
from motor vehicle license fees shall 
be and are appropriated to the pay- 
ment of state bonds, made an appro- 
priation only of the-surplus for the 
bond payments, and made no appro- 
priation whatever for the support’ of 
the state highway department, which 
was still dependent on'legislative ap- 
propriation. State v. Hackmann,. .282 
S.W. 1007, 314 Mo. 33. 


82, Ark.—Dickinson vy. Edmondson, 
178 S.W. 930, 120 Ark. 80, Ann‘€as, 
LILTOAO US: ae pabagh 


Md.—Thomas y. Owens, 4 Md. 189. 


Mont.—State v. Hickman, 26 P. 386, 
10 Mont. 497; State v. Hickman, 23 P, 
740, 9 Mont. 370, 8 L.R.A. 408. 


Neb.—State v. Weston, 4 Neb. 216. 
See Weston v. Herdman, 89 N.W. 384, 
64 Neb. 24 (holding that a constitu- 
tional appropriation for a particular 
purpose directing the legislature to 
fix the amount to be appropriatet& can- 
not be nullified by a failure on the 
part of the legislature to fix the 
amount or to refuse to make any pro- 
vision with: reference thereto). 


S. C.—Morton v. Comptroller-Gen., 
4 S.C. 430, 458. , 


“An appropriation made by th 
Constitution itself is in every sense 
an appropriation made by law.” Mor- 
ton v. Comptroller-Gen., supra. 


[a] Contingent constitutional ap- 
propriations.— Where the constitution 
authorized legislative aid to private 
institutions of a certain character, 
and further provided that, should 
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constitutional appropriation.’ Such constitutional 
appropriations may, however, be supplemented by 
others made by the legislature,*+ and any supplemen- 
tary appropriations thus made may be dealt with 
by the legislature in the same manner as other ap- 


propriations generally.®° 


Usage of paying money in absence of appropria- 
tion cannot make an appropriation for future pay- 


ment.®® 


[§ 382] b. Power of Legislative and Other 


such aid be granted, governmental 
and municipal bodies performing 
services of the same character should 
be enzitled to similar state aid, such 
latter proviso became self-executing 
on an appropriation being made in 
aid of the private institutions desig- 
nated and acted as a constitutional 
appropriation on the other appropria- 
tion’s being made. Francisco, Vv. 
Dunn, 10 P. 191, 69 Cal. 73. 


83. People v. Miner, 46 Ill. 384; 
Peo. v. Auditor, 30 Ill. 434; State v. 
Hickman, 26 P. 386, 10 Mont. 497; 
Morton v. Comptroller-Gen., 4 S.C. 
430. 


- 84, Collins v.. Humphrey, 27 S.W. 
(24) 102, 181 Ark. 609. 


85. Collins v. Humphrey, supra. 


86. Ingram v. Colgan, 38 P. 315, 39 
P. 437, 106 Cal. 113, 46 Am.S.R. 221, 
28 L.R.A. 187; State v. Ristine, 20 Ind. 
845; Ristine v. State, 20 Ind. 328; 
State v. Stover, 27 P. 850, 47 Kan. 
119; ..Colbert v. State, 39 So. 65, 86 
Mis8. 769.. See State v. Jorgenson, 142 
N.W. 450, 25 N.D. 539, 49 L.R.A.N.S. 
67 (recognizing the rule). 


87. Ariz.—Le Febvre v. Callaghan, 
263 °R. 589, 33°Ariz, 197, 


Cal.—People v. Pacheco, 27 Cal. 175. 


Colo.—Parks v. Soldiers, ete., Com- 
missioners, 43 P. 542, 22 Colo. 86; In 
‘ye Continuing Appropriations, 32 P. 
272, 18 Colo. 192. 


; Ill.—People v. Miner, 46 Ill. 384. 
See Fergus v. Russel, 110 N.E. 130, 

. 270.111. 304, Ann.Cas.1916B 1120 (hold- 

'. ing that, where no constitutional pro- 
visions are involved, the courts have 
nothing to do with the amount of an 
item of appropriation, which matter 
rests wholly within the discretion of 
the legislature). 


Kan.—Hicks v. Davis, 154 P. 1030, 
97 Kan. 312 [reh den L5G t-BeO C74: 97, 


“Kan. 662].° 
Nev.—State v. Parkinson, 5 Nev. 15. 


'. N. Y.—Peo. v. Kings County, 52 
INDY :556; 


N.: D.—State v. Jorgenson, 142 N.w. 
450, 25 N.D. 539, 49 L.R.A.N.S. 67. 


Ohio.—State v. Medbery, 7 Ohio St. 
522 [error dism 24 How. (U.S.) 413, 
16 L.Ed. 739]. 


Okl.—Graham v. Childers, 
178, 114 Okl. 38. 


Pa.—Commonwealth v. Greene, 29 
297 1610 Pas be oy 


Ss. C.—State v. Moorer, 150 S.E. 269, 
152 S.C. 455 [appeal dism and cert den 
-sub nom. Johnson v. State Highway 
Commissioners, 50 S,Ct. 238, 281 U.S, 
691, 74. L.Ed. 1120]; Briggs v. Green- 
ville County, 135 S.H. 153, 187 S.c. 
288 [cit Cyc]. 


_ §. D.—Carter v. Thorson, 59 N.w. 

469, 5 S.D. 474, 49 Am.S.R.. 898, 24 

L.R.A. 734. 

_..Tenn.—State v. Thomason, 221 S.W. 

491, 142 Tenn. 527, 
Wis.—State v. 
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Zimmerman, 197 
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Branches of State Government. The legislative 
power is supreme in matters relating to appropria- 
tions as to which no constitutional restrictions ex- 
Constitutional provisions requiring the ex- 
istence of appropriations made by law secure to the 


legislature this exclusive power of deciding how, 


N.W. 823, 183 Wis. 132. 


See Terrell v. Middleton, (Civ.App.) 
187 “S.W.° 367 [error den’ /191- S°We 
1138, 108 Tex. 14 (reh den 193 S.W. 
pea Tex. 14)] (recognizing the 
rule). 


“The sovereign speaks through its 
legislative body, and the legislative 
body determines the policy of the sov- 
ereign which has no limitation to ex- 
penditures, save and except those 
which are expressly placed on its ex- 
ercise by the constitution of the 
state.’ Graham v. Childers, 241 P. 
178, 180, 114 Okl. 38. 


“So long as the Legislature keeps 
within the limits of the state and 
federal Constitutions, its power to 
appropriate public money is almost 
unbounded. Legislative bodies may 
appropriate money wisely or un- 
wisely, too sparingly or too extrava- 
gantliy, but so long as they keep with- 
in the limits of the organic law they 
are accountable not to the courts, but 
to their constituents alone.” State 
v. Zimmerman, 197. N.W. 823, 826, 183 
Wis. 132. 


[a] Appropriation to pay for past 
services need not state the nature of 
the services. State v. Clausen, 183 P. 
120, 108 Wash. 146. : 


{b] Nature of legislature’s act in 
making appropriation.—It has been 
said that the legislature in making 
appropriations acts in its administra- 
tive rather than its legislative ca- 
pacity. Commonwealth vy. Ferries Co., 
92 S.E. 804, 120 Va. 827. 


[ec] Source of appropriation.-— 
Where Const. art 12 § 14 specifies 
sources from which appropriations 
for a particular purpose may be made, 
and adds “such other funds as the 
legislature may appropriate,” the lat- 
ter provision renders it discretionary 
with the legislature to appropriate 
sums from any source for the purpose 
declared, and it is no objection to the 
validity of an appropriation that its 
source does not fall within any of the 
particularly specified classes. Lion- 
el’s Cigar Store v. McFarland, 111 So. 
841, 162 La. 956. 


[d] «Power to make appropriations 
is not exhausted by one appropriation 
for a purpose, but-additional appro- 
priations for that purpose may be 
made, as occasion may arise. Fergus 
v. Brady, 115 N.E. 393, 277 Ill. 272, 
AnnCas1918B 220; Graham vy. Child- 
ers, 241 P. 178, 114 Okl, 38. 


fe] Applications.—(1) In the con- 
stitution of California there is no 
limitation on the power of the legis- 
lature to appropriate moneys, either 
as to the amounts to be appropriated, 
or the objects for which they may be 
made, and only one limitation as to 
the time over which the appropria- 
tions may extend—for a _ standing 
army in time of war—and in all the 
particulars named with that single 
limitation, the legislative power is 
unrestricted. Peo. v. Pacheco, 27 Cal. 
175. (2) Subject to constitutional re- 
strictions, the legislature may pre- 


when, and for what purposes the public funds shall 
be applied in carrying on the government,** and are 
conservative, not restrictive or prohibitory of the 
legislative power over the public revenue. 


89 


The 


scribe the means and method of dis- 
bursement of funds appropriated, in 
making an appropriation. State 

Poindexter, 183 N.W. 852, 48 N.D. 138 


[f] Appropriation conditioned on 
acts of private persons.—L. (1911) ¢ 
22, making an appropriation for the 
erection of normal school buildings, 
and providing for furnishing and 
maintenance thereof, at a_ specified 
city, is not rendered invalid by a pro- 
viso therein that none of the sums ap- 
propriated shall become available un- 
less the citizens of the designated 
city shall donate to the state a suita- 
ble location and site for such school. 


v. 
5. 


State v. Taylor, 133 N.W. 1046, 22 
N.D. 362. 
[g] Contingent expense.—The leg- 


islature may appropriate for a con- 
tingent expense which may never be 
incurred. Davis v. Peo., 242 P. 995, 
78 Colo. 521; State v. Zimmerman, 197 
N.W. 823, 183 Wis. 132. 


[h] Reappropriation.—The power 
of the legislature to reappropriate is 
as broad as its power to appropriate 
originally. State v. Griswold, 172 
N.E. 438, 35 OhioApp. 354. 


Effect of constitutional limitation 
to amount of revenue provided or ex- 
isting see infra § 391. 


Plenary power of legislature over 
administration of state finances gen- 
erally see supra § 341. : 


aes Ala.—Smith v. Speed, 50 Ala. 


Cal—_Humbert v. Dunn, 24 P. 111, 


84 Cal. 57; Proll v. Dunn, 22 P. 143, 
hence 220; Peo. v. Pacheco, 27 Cal. 


Fla.—Lainhart v. Catts, 75 So. 47, 
73 Fla..735 [cit Cyc]. 


Ind.—Ristine v. State, 20 Ind. 328. 


Mont.—State v. State Board of Ex- 
aminers, 238 P. 316, 74 Mont. 1. 


Neb.—Fischer v. Marsh, 202 Nw. 
492, 113 Neb. 153. 


Or.—Holmes v. Olcott, 189 P. 202, 
96 Or. 38; Boyd v. Dunbar, 75 P. 695, 
44 Or. 380. 


Tenn.—State v. King, 67 S.W. 812, 
108 Tenn. 271. 


Wash.—State v. Clausen, 162 P. 1, 
94 Wash. 166. 


Wyo.—State v. Burdick, 33 P. 
4 Wyo. 272. hat 


See Peo. v. Tremaine, 168 N.E. 817, 
252 N.Y. 27 (recognizing the rule). 


“Under the Constitution it is not 
within the province of executive or ad- 
ministrative officers to determine the 
purpose for which the state’s funds 
may be expended. Only the legisla- 
tive branch of the government may 
declare for what purpose and within 
what amounts state funds may be ex- 
pended.” Fischer v. Marsh, 202 N.Ww. 
422, 423, 113 Neb. 153. 


89. State v. Henderson, 74 
199-Ala, 244, L.R.A.t917F 770; 
v. Speed, 50 Ala. 276, 282. 


So. 344, 
Smith 
See Péo, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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§ 382] 


policy of making appropriations of a particular 
kind, not repugnant to the constitution, is exelu- 
sively a question for the legislature,®® and whether 
or not an appropriation should be made is a legis- 
lative question over which the courts have no su- 
In like manner, the execu- 
tive branch is not invested, in the absence of stat- 
utory or constitutional authorization, with the right 
to make or alter appropriations,®? nor to exceed 


pervision or control.®1 


v. Miner, 46 Ill. 384 (such provisions 
do not prohibit the making of pros- 
pective appropriations). 


“In the light of its history, this 
constitutional provision is conserva- 
tive, not restrictive or prohibitory of 
the legislative power over the public 
revenue. In England, the crown had 
claimed as one of its highest preroga- 
tives the custody and disbursement of 
the public revenue, without amen- 
ability to the parliament. This claim 
had been the subject of strife and 
controversy between King and Com- 
mons; and it was only after the lapse 
of years, that the Commons wrung 
from the necessities of the Crown an 
acknowledgment of the principles em- 
bodied in this constitutional provi- 
sion. Forewarned by the history of 
this strife and controversy, the fram- 
ers of our constitutions introduced 
this provision, to prohibit executive 
power from controlling the public 
purse. Story on Const. §§ 1340-2. 
The provision is mandatory to the 
treasurer, not to pay, and to the other 
executive officers, not to draw public 
money, except in pursuance of an ap- 
propriation, made by law. It de- 
volves on the general assembly the 
entire responsibility for the disburse- 
ment of the public moneys, and pre- 
serves its power over them, that it 
may be answerable to the responsibil- 


disposition, except so far as it may 
be restrained or limited by the con- 
stitution.” Smith v. Speed, supra. 

ran | Appropriations for official 
salaries, where they are not specifi- 
cally made the subject of any consti- 
tutional provisions, may be controlled 
by the legislature, without any par- 
ticular limitation peculiar to them by 
reason of their nature. Ryan v. Riley, 
223 P. 1027, 65 Cal.App. 181. 

90. Ala.—State v. Henderson, 74 
So; 344, 199 Ala. 244, L.R.A.1917F 
770. 

Ariz.—Callaghan v. Boyce, 
733, 17 Ariz. 433. 

Cal.— Humbert v. Dunn, 24 P. 111, 
84 Cal. 57; Peo. v. Pacheco, 27 Cal. 
176. 

Colo.—In re Continuing Anppropria- 
tions, 32 P.°272,:18 Colo. 192; Insti- 
tute for Education of Mute, etc., v. 
Henderson, 31 P. 714, 18 Colo. 98, 18 
L.R.A. 398. 

Idaho.—Jeffreys v. Huston, 129 P. 
1065, 23 Idaho 372. 

Ill.— Peo. v. Miner, 46 Tll.-384. 


tInd.—Carr v. State, 26 N.E. 778, 127 
Ind, 204. 

Neb.—State v. Moore, 59 N.W. 755, 
40 Neb. 854. ‘ 

N. J.— Angle v. Runyon, 38 N.J.Law 
403. 


N. Y.—Waterloo Woolen Mfg. Co. 
vy. Shanahan, 28 N.E. 358, 128 N.Y. 345, 
14 L.R.A. 481; Guilford v. Chenango 
County, 13 N.Y. 143. 


Or.—Holmes v. Olcott, 189 P. 202, 
96 Or. 33. 
Tenn.—State v. Thomason, 221 S.W. 


153 P. 


STATES 


491, 142 Tenn. 527. 


“To the legislative department of 
the government is intrusted the pow- 
er to say to what purpose the public 
funds shall be devoted in each fiscal 
year.” Humbert v. Dunn, 24 P. 111, 
84 Cal, 57. 


{a] Legislature cannot be com- 
pelled to make an appropriation, no 
matter how clear its duty to so do ap- 
pears nor how strong is the justice of 
the claim against it. Carr v. State, 26 
N.E. 778, 127 Ind. 204, 22 AmSR 624, 
Hie LaRsAse 3%0¢ 


{[b] Transfer of existing appro- 
priations (1) from one department or 
commission to another, and the man- 
ner of making such transfer, are mat- 
ters wholly within the control of the 
legislature, and the manner in which 
it exercises such power cannot be 
ealled into question (Piccirilli Bros. 
v. Lewis, 127 A. 832, 282 Pa. 328), (2) 
nor controlled by a previous adminis- 
trative practice in similar instances 
(Piccirilli Bros. v. Lewis, supra). 


91. Ark.—Jove v. Caldwell, 125 
S.W. 423, 93 Ark. 503. 


Colo.—In re Continuing Appropria- 
tions, 32 P. 272, 18 Colo: 192; Insti- 
tute for Education of Mute, etc., v. 
Henderson, 31 P. 714, 18 Colo. 98, 18 


| L.R.A. 398. 
ity. The legislative power raises the |} 
public revenue, and is supreme in its} 


Fla.—Bemis v. State, 3 Fla. 12. 


Idaho.—Jeffreys v. Huston, 129 P. 
1065, 23 Idaho 372. 


Ind.—Carr v. State, 26 N.E. 778, 127 
Ind. 204, 22 AmSR 624, 11 L.R.A. 370. 


Neb.—State v. Marsh, 196 N.W. 130, 
111 Neb. 185; State v. Moore, 59 N.W. 
755, 40 Neb. 854. 


Or.—Boyd v. Dunbar, 75 -P. 695, 44 
Or. 380. 


Tenn.—State v. Thomason, 221 S.W. 
491, 142 Tenn. 527. ‘ 


See Fergus v. Russel, 115 N.E. 166, 
277 fll. 20 (holding that the legisla- 
ture may appropriate to pay a claim 
against the state notwithstanding un- 
favorable action thereon by the court 
of claims, a statutory body not pro- 
vided for in the constitution). 


“The Legislature undoubtedly has 
the power under the Constitution ei- 
ther to make appropriations of funds 
for legitimate purposes, or to entire- 
ly withhold appropriations, however 
meritorious and lawful the demands 
against the state may be.’ Jobe vy. 
Caldwell, 125 S.W. 423, 427, 93 Ark. 
5038. 

“Whether an appropriation shall or 
shall not be made is a legislative 
question, and over purely legislative 
questions the courts have no jurisdic- 
tion or control.’’? Carr v. State, 26 
N.E. 778, 779, 127 Ind. 204, 22 AmSR 
624, 11-T.R: AL 370. 


[a] Indirect appropriation by 
granting of credit.—A person cannot 
accomplish by indirection what he 
could not directly do in the absence 
of an appropriation, and hence he 
cannot secure from the courts the 
right to credit a claim against the 
state on obligations due or to become 
due from him to the state where there 


[59 C.J.] 239. 


the limits of those made by the legislature;®? and, — 
even when authorization exists, the executive is 
strictly confined, in the exercise of such power, to 
the authority given;®* and, moreover, according to 
some authority, legislation permitting the governor 
to appropriate money is repugnant to a constitu- 
tional requirement of appropriations made by law, 
and hence is void.?® 
the legislature over appropriations cannot be lim- 


The discretion and control of 


is no appropriation to which he could 
resort directly for the satisfaction of 
his claim. _ Providence Washington 
Ins. Co. v. Weston, 89 N.W. 253, 63 
Neb. 764. 


{b] Court cannot assume that leg- 
islature will appropriate money in 
violation of constitution nor grant 
any relief sought which is dependent 
on such appropriation for its opera- 
tion. Peo. v. Canal Board, 55 N.Y. 
390 [aff 1 Thomps. & C. 309]. 


[c] Effect of state’s consent to be 
sued.—Although by constitution and 
an act in pursuance thereof the state 
has agreed that it may be sued, never- 
theless it has the power without liti- 
gation to provide for compensation 
on account of services rendered or 
material furnished for its benefit, by ~ 
making an appropriation therefor. 
aaeee v. Clausen, 183 P. 115, 108 Wash. 

92. Le Febvre v. Callaghan, 263 
P. 589, 33 Ariz. 197; State v. Hack- 
mann, 282 S.W. 1007, 314 Mo. 33; In 
re Opinion of Justices, 75 A. 99, 75 
N.H. 624. See Colbert v. State, 39 So. 
65, 86 Miss. 769 (to the same effect 
where the constitutional. requirement 
of legislative appropriations was not 
expressed but was implied from a 
construction of various constitutional 
provisions). 


[a] Power to determine on policy 
or justice of particular appropriations 
or amounts appropriated is not vested 
in the executive officers of the state. 
State v. Moore, 59 N.W. 755, 40 Neb. 
854; Angle v. Runyon, 38 N.J.Law 
403. f 

[b] Segregation of the amounts 
comprised in lump sum appropria- 
tions to the various state depart- 
ments has been held, however, to be a 
function performable by the depart- 
ment heads, in the absence of legis- 
lative segregation or of any valid di- 
rection for segregation in some other 
manner, Peo. v. Tremaine, 168 N.E. 
817, 252 N.Y. 27. 


93! Clas v. State, 220 N.W. 185, 196 
Wis. 430. 


94. Le Febvre v. Callaghan, 263 P. 
589, 33 Ariz. 197; State v. Erickson, 
244 P. 287, 75 Mont. 429. 


[a] Arbitrary reduction.—“While 
Ras er eee 9 bail oW Sy) ech aes board is given, 
supervision and control over the ex- 
penditures of moneys appropriated or 
received, for the use of the educa- 
tional institutions of the state, this 
power does not authorize an arbitrary 
reduction by the board of valid ap- 
propriations and authorized expendi- 
tures from available funds applicable 
to such appropriations and expendi- 
tures which have been duly made and 
authorized by the Legislative As- 
sembly and have received the ap- 
proval of the Governor. Such at- 
tempted substitution of the judgment 
of executive officers for that of the 
legislative body constitutes a usurpa- 
tion of legislative functions which 
cannot be permitted under our consti- 
tutional division of state government 
into its three co-ordinate depart- 
ments.” State v, Erickson, 244 P. 287, 
298, 75 Mont. 429. 


95. Hollinger v. King, 282 Pa. 157, 
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ited or destroyed by the acts of preceding legisla- 


tures.®§ 


[§ 383] c. Money or Funds Requiring Appropria- 
tions or Subject to Provisions Regarding Appropria- 
According to some authority, all funds re- 
quired by statute to be paid into the state treasury 
have been held to be money within the meaning of 


tion. 


127 A. 462. 


96. Sacramento & San Joaquin 
Drainage Dist. v. Riley, 251 P. 207, 
199 Cal. 668; State v. Medbery, 7 Ohio 
St. 522 [error dism 24 How. (U.S.) 
413, 16 L. Ed. 789]; Lynn-v. Polk, 8 
Lea (Tenn.) 121. See Evans v. Hus- 
ton, 150 P. 14, 27 Idaho 559 (recog- 
nizing the rule); Jeffreys v. Huston, 
129 P. 1065, 23_Idaho 372 (dictum to 
same effect); McCracken v. State, 167 
P..1001, 41 Nev. 49 (recognizing the 
rule, and holding that, by virtue 
thereof, a statute was not to be con- 
strued as an attempt to limit the ac- 
tion of subsequent legislatures). 


[a] Illustrations.—(1) Where a 
legislature, making an appropriation 
for a project, provided that the state 
should not be liable on claims or obli- 
gations for such project in excess of 
the sum named and appropriated by 
St. (1913) p 276, such provision did 
not. limit the power of the state 
through subsequent legislation to 
make further appropriations or to di- 
rect the manner of payment. Sacra- 
mento, etc., Drainage Dist. v. Riley, 
251 P, 607, 199 Cal. 668. (2) The fact 
that money set apart for a state in- 
stitution was itemized as to its dis- 
tribution on the occasion of its origi- 
nal, appropriation was not compelling 
on a.subsequent legislature in fram- 
ing the act of reappropriation. State 
v. Griswold, 172 N.E. 438, 35 Ohio 
App. 354. 


, 97. Dickinson v. Clibourn, 187 S.W. 
909, 125 Ark. 101; Jackson vy. Gallet, 
228 P. 1068, 39 Idaho 382; Martin v. 
Francis, 13 Kan. 220. See Peo. v. 
Miner, 46 Ill. 384 (dictum to the effect 
that the requirement of appropriation 
applies not only to funds in the state 
treasury, but to those in the hands of 
the tax collectors not yet paid into 
the treasury); State v. Stover, 27 P. 
850, 47 Kan. 119 (so holding as to the 
interest on funds derived from the 
sale of school lands). 


[a] “Funds under management” 
of legislature (1) under a constitu- 
tional provision requiring such funds 
as well as money in the treasury to be 
paid out only on appropriations in- 
elude funds raised by an act for a 
special purpose, not subject to diver- 
sion for other purposes (State v. 
Hackmann, 264 S.W. 366, 304 Mo. 453), 
(2) and even though the fund is a 
continuation of one which was orig- 
inally a purely private fund under 
private management and not handled 
through the state treasury (State v. 
Hackmann, supra). 


[b] Time of receipt of funds by 
the official authorized to collect them 
is the time from which such funds 
are considered to be money in the 
state treasury, within the meaning of 
iu provision. Bemis vy. State, 3 Fla. 

2. 


[c] Money in the state treasury, 
within the meaning of this provision, 
has been held to include the proceeds 
of all taxes paid to the state, even 
though such taxes were unlawfully 
collected, going into the general fund, 
and not appropriated in any special 
fund nor required to be kept in any 
separate account. Westinghouse 
Hiec., etc., Co. .v. Chambers, 145 P. 


T 


STATES. 


1025, 169 Cal. 131. 


98. Jackson v. Gallet, 228 P. 1068, 
89 Idaho 382; Martin vy. Francis, 13 
Kan. 220. See In re Edwards, 266 P. 
665, 45 Idaho 676 (holding that li- 
cense moneys paid into the state 
treasury are public funds and, are 
subject to be appropriated in the 
same manner as other public funds 
generally); Weston v. Dane, 51 Me. 
461 (holding that money received 
from the United States in satisfaction 
of state claims against the federal 
government was money in the state 
treasury, within the terms of this 
requirement). 


99. Citizens’ Ins. Co. v. Hebert, 71 
So. 955, 139-La. 708; State v. Searle, 
108 N.W. 1119, 77 Neb. 155, 109 N.W. 
771; Peo. .v.-Murray, 38 N.Y.S. 909, 
4 App.Div. 185 [aff 44 N.E. 146, 149 
N.Y. 367, 32 L.R.A. 344]; In re King- 
ston Tax-payers, 40 HowPr (N.Y.) 
444. See Horton v. Attorney General, 
(Mass.) 169 N.E. 552 (holding that a 
constitutional provision excluding 
from matters subject to the initiative, 
“the specific appropriation of money 
from the treasury of the Common- 
wealth,’ does not render unconstitu- 
tional a proposal instituted by initia- 
tive for the erection of a special fund 
to be received and disbursed on ac- 
count of a quasi-public corporation, 
and not to go into the treasury of the 
commonwealth, although the treasur- 


er is, by such proposed measure, 
constituted the custodian of the 
fund); State v. Iverson, 145 N.W. 607, 


125 Minn. 67 (holding that L. [1909] ¢ 
454, providing for the payment by 
certain corporations of a gross earn- 
ings tax in lieu of all other taxes and 
the return to various taxing districts 
of the proportion found to be due 
them was not’a payment “out of the 
treasury” of the state to such taxing 
districts of their proportion of the 
taxes and was not subject to the con- 
stitutional requirement of an appro- 
priation); Ex p. Lucas, 61 S.W. 218, 
160 Mo. 218 (holding that: money re- 
ceived by an unofficial board of exam- 
iners created by a statute for the pur- 
pose of ‘giving examinations and 
granting licenses, required by law for 
the practice of a trade, was not mon- 
ey of the state so that a direction in 
the statute for its disbursement was 
not objectionable as authorizing the 
expenditure of state money without 
an appropriation); State v. Taylor, 
156 N.W. 561, 33 N.D..76, L.R.A.1918B 
156, AnnCas1918A 583 (holding that 
the premiums collected and deposited 
in the state treasury under the state 
bonding fund act [L. (1915) ec 62] 
were not moneys in the state treasury 
and did not fall within the constitu- 
tional requirement); State v. Jorgen- 
son, 150 N.W. 565, 29 N.D. 173 (simi- 
lar holding as to state hail insurance 
fund); Commonwealth v. Dollar Savy- 
ings Bank, 102 A. 569, 259 Pa. 138, 147, 
1 A.L.R. 1048 (holding that Act April 


Mg Bafa es G7 Shes I oa Hp authorizing: the 


commonwealth to recover savings 
bank deposits not claimed within thir- 
ty years, and giving a depositor a 
subsequent action against it, does not 


| violate Const. art 3 § 16, forbidding 


the payment of money by the treas- 
urer ‘without a special appropriation, 
and saying: “It was not the: inten- 


- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the constitutional provisions relating to appropria- 
tions,?? which is not limited to such funds only as 
are raised by taxation;®* but there is other author- 
ity to the effect that such provisions apply only to 
moneys properly belonging to the state that have 
gone into the treasury subject to appropriation,°® 
at any rate, where the proper administrative officer 


tion thereby to prevent the legisla» 
ture from providing a special fund to 
be paid out in a designated manner, or 
to prevent the law-making power 
from pledging unappropriated funds 
for the return of money taken into 
the custody of the State under an act 
such as the one at bar, and concern- 
ing which money the State asserts no 
right or title paramount to that of 
the original orwner’’); State v. Don- 
ald, 158 N.W. 3817, 168 Wis. 626 (to 
same effect). 

{a] Applications.—(1) The dedi- 
cation to a hospital by a statute, Act 
(1904) No. 46 of funds from duty on 
auction sales was not a specific ap- 
propriation of moneys belonging to 
the state, within Const. art 45, limit- 
ing such appropriations to a term of 
two years. Board of Administrators 
of Charity Hospital v. Richhart, 71 
So. 735, 139 La. 446. (2) Act (1914) 
No. 295, requiring foreign fire insur- 
ance companies to pay the state 
treasurer a certain sum, to be turned 
over to officers of fire departments of 
cities, towns, and villages, under pen- 
alty of a revocation of license to do 
business in the state, was not viola- 
tive of Const. art 45, prohibiting pay- 
ment of money without specific ap- 
propriation. Citizens’ . Ins....Co. —_v- 
Hebert, 71 So. 955,.139 La. 708. (3) 
L. (1896) ¢ 112, relating to the liquor 
traffic and providing that two thirds 
of the revenue derived under the act 
shall belong to the city or town where- 
in it was collected, to be appropriated 
for the expenses thereof, was not an 
appropriation of public moneys, al- 
though the whole of such revenue was 
first collected by state officials, where 
the separation was to be made before 
any part was transmitted to the state 


treasury. Peo. v. Murray, 38 N.Y.S. 
909, 4 App.Div. 185 [aff°44 N.B. 146, 
D49NGYS)-3 678 48:2 “LER AL 344 C4) 


Moneys raised by a special statute, 
and directed to be paid, one half to the 
state and one half to the counties 
wherein they were collected were not, 
after collection but before apportion- 
ment or transmission of any part to 
the state, public moneys within the 
meaning of the provisions of the con- 
stitution. Peo. v. Ronner, 77 N.E. 1061, 
185 N.Y. 285. (5) L..(1879) ¢ 218, di- 
recting that commissions which, under 
former laws, were payable to county 
treasurers as their own compensation, 
should be retained by or allowed to 
them for the benefit of their respec- 
tive counties, instead of being re- 
tained by them for their own benefit, 
was a disposition as to county rather 
than state moneys and not within the 
operation of constitutional provisions 
regarding appropriations. Seneca 
County v. Allen, 2 N.E. 459, 99 N.Y. 
532. [rev.on other grounds 33 Hun 
220]. (6) An appropriation to the 
militia of the several counties of fees 
raised therein as payment in lieu of 
militia service was not an appropria- 
tion of public moneys within the pur- 
pose of constitutional provisions, 
Peo. v. Chenango County, 8 N.Y. 317. 
(7) A statute providing for the bond- 
ing of a town by a majority of the 
taxpayers did not appropriate any of 
the moneys or property of the state, 
but it was the moneys or property of 
the individual taxpayers which was 
affected: by the legislation. In re 


§§ 383-384] 


has received the money as the property of the state 
and has covered it into the treasury as such, it is 
thenceforth conclusively state property subject to 
such provisions.t_ For the purpose of appropriation, 
revenues assessed and in process of collection have 
also been stated to be funds in the state treasury.? 
A statute requiring the counties to reimburse the 
state from their revenue for certain expenses does 
not make an appropriation of public moneys, and 
is not affected by constitutional provisions regard- 


ing appropriations.* ; 


Kingston Taxpayers, 40 HowPr (N. 
Y.) 444. (8) L. (1917) e 105, provid- 
ing for the collection of a _ special 
fund for the protection of forests and 
the prevention of forest fires, and au- 
thorizing payment to, and disburse- 
ment and custody of such fund by, 
the state forester, did not operate to 
establish any public funds or moneys 
subject to the constitutional require- 
ments governing appropriations. 
Boas v. Pope, 174 P. 468, 103 Wash. 


[b] In Oklahoma it has been held 
that the legislature is without power 
to establish funds for particular pur- 
poses to be administered in complete 
independence of the state treasury, 
and that a statute establishing any 
such fund is in contravention with a 
constitutional policy that no state de- 
partment shall be created to be sup- 
ported otherwise than by public-funds, 
pursuant to valid appropriations. Ex 
parte Pope, 242 P. 290, 33 Okl.Cr. 5. 


Federal funds granted in aid of 
state universities see Colleges and 
Universities § 11 text and note 53. 


1. McAdoo Petroleum Corp.  v. 
Pankey, (N.M.) 294 P. 322. See State 
v. Clausen, 229 P. 5, 131 Wash. 119 
(funds specifically directed by stat- 
ute to be paid into the state treasury 
were moneys within the state treas- 
ury, Subject to the constitutional re- 
quirements as to appropriations, re- 
gardless of a direction in such statute 
of the purpose for which they were 
to be raised and held). 


[a] Money in state treasury dif- 
ferentiated from “public or trust 
money.’’—It has been held, where cer- 
tain of the constitutional provisions 
regarding appropriation speak of 
money in the state treasury while 
others are directed to ‘public or 
trust money,’ that the first term re- 
lates to all moneys covered into the 
treasury, but that the latter merely 
refers to that part thereof in which 
the general public has a beneficial in- 
terest, and not to special funds held 
by the state treasurer aS a mere de- 
positor, and in which the general pub- 
lic has no beneficial interest. B. F. 
Sturtevant Co. v. O’Brien, 202 N.W. 
324, 186 Wis. 10. 


2. State vy. Slusher, 244 P. 540, 541, 
117 Or. 498, 58 A.L.R. 114 [quot Cye]; 
In re State Warrants, 62 N.W. 101, 6 
S.D. 518, 55 AmSR 852. See Cherokee 
County v. Odom, (Tex.Ciy.App.) 297 
S.W. 1055, 1058. (‘‘the Legislature can 
take no more liberty with money in 
the hands of the tax collector than it 
can with money in the: actual cus- 
tody of the state treasurer. Nor is 
the constitutional restriction less 
binding upon the legislature when 
dealing’ with the state’s revenue be- 
fore its collection’). 


3. State v. Stanton County, 
N.W. 264, 100 Neb. 747. 


4. Callaghan v. Boyce, 153 P. 733, 
17 Ariz. 433. 


5. Ill.—Burritt. v. State Contracts 
~~.» [59 C. J.—16] 
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[§ 384] d. Requisites and Validity—(1) In Gen- 
eral. Whether funds have been appropriated to 
pay a particular claim is a question of law, deter- 
minable by the statutory law of the state. The con- 
stitutional restrictions with reference to appropria- 
tions are in the highest degree mandatory® and the 
legislative power to make appropriations can law- 
fully be exercised only in the manner contemplated 
by the constitution.® 
an appropriation act is to be presumed and the act 


The constitutional validity of 


to be sustained where a reasonable doubt exists 


Com’rs, 11 N.E. 180, 120 Ill. 322: ° 
Ind.—May v. Rice, 91 Ind. 546. 


Mich.—Allen vy. Board of State 
Auditors, 81 N.W. 113, 122 Mich. 324, 
80 AmSR 578, 47 L.R.A. 117. 


Tex.—Cherokee County v. Odom, 
(Civ.App.) 297 S.W. 1055; Terrell v. 
Middleton, (Civ.App.) 187 S.W. 367 
Cerror den 191 SW. 1138, 193 S.W. 


139, 108 Tex. 14]. 


Wash.—State v. Clausen, 162 P. 1, 
94 Wash. 166. 


Wis.—B. F. Sturtevant Co. vy. 
O’Brien, 202 N.W. 324, 186 Wis. 10. 


_ 6 Colo.—Leckenby v. Post Print- 
ing & Publishing Co., 176 P. 490, 65 
Colo. 443. 


Fla.—State v. Green, 116 So. 66, 95 
Bia. Lt: 


Ill.— Peabody v. Russel, 134 N.E. 
150, 302 Ill. 111, 20 A.L.R. 972. 


Ind.—May vy. Rice, 91 Ind. 546. 


Iowa.—Love y. Des Moines, 
N.W. 373. 
Ky.—Bosworth v. State University, 


pte S.W. 403, 166 Ky. 436, L.R.A.1917B 


Mont.—Peo. v. Rickards, 43 P. 504, 
17 Mont. 440. 


N. M.—McAdoo Petroleum Corp. vy. 
Pankey, 294 P. 322, 323. 


N. Y.—Peo. v. Allen, 42 N.Y. 375 
[rev on other grounds 1 Lans. 248]. 


Ohio.—State v. Médbery, 7 Ohio 
St. 522 [error dism 24 How. (U.S.) 
413, 16 L.Ed. 739]. 


“No matter how beneficial or wise 
the legislation, it must be conceded 
that the Legislature must have com- 
plied with constitutional require- 
ments in passing the act.’ McAdoo 
Petroleum Corp. v. Pankey, supra. 


[a] Unconstitutional proviso as 
causing partial invalidity.—(1) An 
appropriation bill, to which an uncon- 
stitutional proviso is annexed, al- 
though void as to such proviso, may 
be valid as to the appropriation and 
all parts of the statute other than 
such proviso, where the appropriation 
is not So intimately connected with the 
proviso as to be meaningless without 
the latter or as to be directly condi- 
tioned on the existence and operative 
effect of such proviso (State v. Carr, 
28 N.H. 88, 129 Ind. 44,.13_L.R.A. 177, 
28 AmSR 1638; State v. Gordon, 139 
S.W. 4038, 236 Mo. 142), (2). and thus 
the courts have sustained appropria- 
tions as to which such unconstitu- 
tional provisos have been annexed as 
that none of the money appropriated 
for a department shall be available 
as long as the present incumbent re- 
mains as the head thereof (State v. 
Gordon, supra), (3) or that the sums 
appropriated shall be paid to a named 
one of two claimants to a disputed of- 
fice, which dispute the legislature 
was not authorized to determine, and 
to no other (State v. Carr, supra). 


[b]. Restriction of appropriations 
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to current annual expenses.—(1) Un- 
der a constitutional amendment to 
the effect that the revenues of each 
year, except surplus revenues, which 
shall be directed to sinking the -pub- 
lic debt, shall be devoted to the ex- 
penses of that year, it has been held 
that the legislature was without pow- 
er to appropriate the revenues of one 
year to the expenses of a prior year 
not forming a-part of the public debt, 
and legislation attempting to do so is 
void (Klein v. Johnston, 33 La.Ann. 
587. See Harris v. Dubuclet; 30 La. 
Ann..662 [recognizing the rule]); (2) 
but, where an appropriation for sink- 
ing the public debt is made, such an 
appropriation is valid if it is made to 
operate on the surplus revenues, and 
it must be presumed, in the absence 
of evidence, that there will be a sur- 
plus of revenue over the expenses of 
a particular year on which the legis- 
lation can and will operate (State v. 
State Auditor, 32 La.Ann. 89). 


[ce] Argument ab inconvenienti is 
not admissible to relax the require- 
ments of the constitution as to the 
manner of making appropriations, 
and the fact that compliance with 
constitutional provisions will result 
in impeding the activities of the state 
does not justify their being dispensed 
with. Peabody v. Russel, 134 N.E. 
£505302) DUS od ils 20 CAC. 9922 


[d] Courts have no power to vali- 
date unconstitutional appropriation.— 
Parks v. Soldiers, ete., Home Com’rs, 
43 P. 542, 22 Colo. 86; Peabody v. 


Russel, 134 N.E. 150, 302 Ill. 111, 20 
A.L.R,. 972. 
[e] Rule applied.—Allowance in 


an appropriations bill for payment to 
the lieutenant governor of a sum ad- 
ditional to his salary as fixed by stat- 
ute, without any prior enactment pro- 
viding for the allowance of Such sum, 
was void, when.in conflict with con- 
stitutional provisions against an in- 
crease in such salary during a term 
of office. Leckenby v. Post Printing, 
ete., Co., 176 P. 490, 65 Colo. 443. 


[f] Legislative practice of making 
particular appropriations in contra- 
vention of a constitutional prohibi- 
tion does not give rise to any custom 
permitting the infraction of the con- 
stitution. Leckenby v. Post Printing, 
ete., Co., 176 P. 490, 65 Colo. 443; Peo. 
v. Allen, 42 N.Y. 375 [rev on other 
grounds 1 Lans. 248]. 


[gg] Effect of Maryland Budget 
Amendment.—(1) Acts (1924) ¢ 576, 
attempting to appropriate money 
from the state treasury for the pay- 
ment of deficits in certain offices in 
Baltimore, being neither a budget nor 
a supplementary appropriation bill, 
was void as violative of the Budget 
Amendment (Const. art 3 § 52), pro- 
hibiting the general assembly from 
appropriating any money from the 
treasury, except by a budget bill or 
supplementary appropriation bill 
(City of Baltimore v. O’Conor, 128 
A. 759, 147 Md. 639, 40 A.L.R. 1058), 
(2) and the appropriation provided 
was not exempted from the operation 
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with reference to constitutionality.” 
constitution does not define an appropriation nor 
specify when nor how an appropriation by law shall 
be made, these matters are proper subjects for ju- 
While a continued govern- 
mental practice, as to the manner of making appro- 
priations, over a long period, may operate as a prac- 
tieal construction of constitutional provisions as. to 
appropriations whose meaning is doubtful, support- 
ing the validity of appropriations thus made,® if 
such practice is clearly not in conformity with the 
requirements of the constitution, it is insufficient 


dicial interpretation.® 


of the amendment because the act 
placed the excess fees received from 
any of such offices in one account in 
the treasury and limited appropria- 
tions for deficits to the balance in 
that account (City of Baltimore v. 
O’Conor, supra), (3) nor did Acts 
(1924) ce 176 § 9, providing that mon- 
eys received by certain state depart- 
ments from sources other than appro- 
priations made in the budget and paid 
into the treasury might be disbursed 
to such departments for the purposes 
for which the same were dedicated, 
authorize the appropriation in ques- 
tion (City of Baltimore v. O’Conor, 
supra). 


7. Cal—Ryan v. 
1027, 65 Cal.App. 181. 


Ill.— Peo. v. Joyce, 92 N.E. 607, 246 
Til. 124, 20 AnnCas 472; Peo. v. Miner, 
46 Ill. 384. 


Kan.—Hicks v. Davis, 154 P. 1030, 
97 Kan. 312 [reh den 156 P. 774, 97 
Kan. 662]. 


_ Lia.—State v. State Auditor, 32 La. 
Ann. 89. See Borden v. Louisiana 
State Board of ‘Education, 123 So. 655, 
168 La. 1005, 67 A.L.R. 1183 (holding 
that the judgment of the legislature 
as to the constitutionality of an act 
should be considered by the court in 
passing on its validity). 


Mont.—State v. State Board of: Bx- 
aminers, 238 P. 316, 74 Mont. 1; State 
v. Stewart, 171 P. 755, 54 Mont. 504. 


. N. M.—State v. Sargent, 171 P. 790, 
24 N.M. 333; State v. Marron, 128 'P. 
485, 17 N.M. 304. 


Okl1.—Graham v. Childers, 
178, 114 Okl. 38. 


Or.—Evanhoff v. State Industrial 
ue acer Commission, 154 P. 106, 78 
Tr 503. - 


Tenn.—State v. Thomason, 221 S.W. 
491, 142 Tenn. 527. 


See May v. Rice, 91 Ind. 546 (recog- 
nizing the rule); In re Kingston Tax- 
payers, 40 HowPr (N.Y.) 444 (in the 
absence of proof of passage of a stat- 
ute in an unconstitutional manner, a 
presumption that it was correctly 

' passed exists in support of the appro- 
priation assailed). : 


8. Blaine County Inv. Co. v. Gallet, 
204 P. 1066, 35 Idaho 102: State v, 
Moore, 69 N.W. 373, 50 Neb. 88, 61 
AmSR 538. 


[a] Opinion of attorney-general 
that a particular statute is sufficient 
to create an appropriation, although 
persuasive, is not conclusive on the 
courts. Leddy v. Cornell, 120 P. 153, 
52 Colo, 189, 38 L.R.A.N.S. 918, Ann 
Cas 19138C 1304. ‘ 


[b] Action of state board of exam- 
imers in approving a claim is not con- 
clusive to the effect that an appro- 
priation exists covering such claim, 
and the court is not bound thereby. 
cara v. Gallet, 204 P. 477, 85 Idaho 


Riley, 223 P. 


241 P. 
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Where: the 


9. Ala.—State v. Henderson, 74 So. 
344, 199 Ala. 244, L.R.A.1917F 770. 


Ill.—Mitchell v. Lowden, 123 N.E. 
566, 288 Ill. 327. See Peabody v. Rus- 
sel,.134  N.Be 150, 302) 11.) 114,720 
A.L.R. 972 (recognizing the rule). 


Iowa.—Prime v. McCarthy, 61 N.W. 
220, 92 Iowa 569. ~ 


Neb.—Opinion of Judges, 5 Neb. 
566. See State v. Marsh, 196 N.W. 
130, 111 Neb. 185 (recognizing the 
rule but holding that it does not ap- 
ply to a practice of recent origin ex- 
ercised in only one prior instance). 


Or.—Evanhoff v. State Industrial 
Pee ida Commission, 154 P. 106, 78 
Te . 


Pa.—Commonwealth v. Greene, 
Ay 29%,, 161Pa. 582. 


Tenn.—State v. Thomason, 221 S.W. 
491, 142 Tenn. 527. 


Tex.—Atkins v. State Highway De- 
partment, (Civ.App.) 201 S.W. 226. 


See May v. Rice, 91 Ind. 546 (recog- 
nizing the rule). 


10. Peabody v. Russel, 134 N.E. 
150, 302 Ill. 111, 20 A.L.R. 972; Fergus 
Vie Braden ilo VNB, 98.933) en Ca kdl gan 
AnnCas1918B 220; Burritt v. State 
Contracts Com’rs, 11 N.E. 180, 120 Ill. 
322; May v. Rice, 91 Ind. 546; State 
v. Marsh, 196 N.W. 130, 111 Neb. 185; 
State v. Cornell, 83 N.W. 72, 60 Neb. 
276; Terreli v. Middleton, (Civ.App.) 
187 S.W. 367 [error den 191 S.W. 1138, 
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193 S.W. 139, 108 Tex. 14]. 


1l. Proceedings by initiative and 
referendum see Statutes 59 C. J. 


12. State v. Green, 116 So. 66, 95 
Fla. 117; May v. Rice, 91 Ind. 546; 
State v. Burdick, 38 P. 125, 126, 4 
Wyo. 272, 24 I.R.A. 266. And see 


cases infra notes 13-15. 
“Any appropriation, to be effective, 


must. be a ‘law’.’”’ State v. Burdick, 
supra, 
[a] Delegation by legislature (1) 


of the power to make appropriations, 
a power which is legislative and is to 
be exercised only through a duly en- 
acted statute, has been held not per- 
mitted under the constitution (State 
v. Green, 116 So. 66, 95 Fla. 117; 
Jackson v. Gallet,! 228 P. 1068, 39 
Idaho 382; Blaine County Inv. Co. v. 
Gallet, 204 P. 1066, 35 Idaho 102; 
Weismer v. Douglas, '21 AmR 586, 64 
N.Y. 91 [aff 4 Hun 201, 6 Thomps. & 
(ay 514]; Cherokee County v. Odom, 
(Tex.Civ.App.) 297 S.W. 1055 [stating 
the nature and fixing the limits of the 
prohibition]); (2) and thus an act 
appropriating an indefinite sum, the 
amount of which was to be fixed by a 
commission, being in effect an at- 
tempt to authorize such commission 
to make an appropriation, was held 
void (State v. Green, supra; Jackson 
v. Gallet, supra. See State vy. Eg- 
gers, 91 P. 819, 29 Nev. 469, 16 L.R.A. 
N.S, 630 [to same effect]. But see 


[§§ 384-885 


to sustain the validity of appropriations made in 
accordance with i 


[§ 385] (2) Procedure and Passage’t—(a) In 
General. Under constitutional provisions requiring 
appropriations to be ‘made by law, an appropriation 
measure must be enacted in the manner prescribed 
for the adoption of laws;!2 thus a resolution of one 
house of the legislature only is not a law within 
the constitutional requirement;1# nor is a joint res- 
olution not signed and approved by the governor 
nor otherwise adopted as a law;'* nor a bill not 
approved by the governor, when his approval is 


$.1° 


Peo. v. O’Ryan, 204 P. 86, 71 Colo. 69 
{holding valid an appropriation for 
a salary “such - as shall be 
agreed upon” by an administrative 
board]); (3) but a delegation of the 
duty to fix the amount of an appro- 
priation, where that involves only a 
matter of mathematical computation, 
is not objectionable (State v. State 
Board of Examiners, 238 P. 316, 74 
Mont. 1), (4) nor is a delegation of 
the right to determine and declare 
the existence of a contingency on 
which an appropriation is to become 
available (State v. Zimmerman, 197 
N.W. 823, 183 ‘Wis. 132), (5) nor like- 
wise is the delegation of a duty to 
segregate a lump sum appropriation 
to various items falling within the 
general scope of the purpose or 
project for which the appropriation is 
made, in the absence of constitutional 
restrictions (Nellis v. State, 197 
N.Y.S. 762, 204 App.Div..176 [aff 194 
N.Y.S. 169, 118 Mise. 612]), (6) al- 
though a delegation of such power of 
segregation to those constitutionally 
disqualified from its exercise is void 
(Peo. v. Tremaine, 168 N.E. 817, 252 
NOY rte 


[b] Repeal.—An act repealing an 
appropriation, to be operative, must 
be adopted in conformity with the 
constitution: Hicks v. Davis, 154 P. 
1030, 97 Kan. 312 [reh den 156 P. 774, 
97 Kan. 662]. 


[ec] Restoration after conference 
of item struck out by senate.—A bill, 
making appropriations for the hospi- 
tal for the insane, carried in the house 
an item for rebuilding which was 
stricken out by the senate but was 
restored by the report of conference 
committee, which was adopted by 
both houses. It was held that the ap- 
propriation was duly made. Regents 
of State Hospital for Insane v. Saw 
yer, 88 S.E. 7, 104 S.c. 59! 


Enacitment, requisites, and validity 
“a eae generally see Statutes 59 


Necessity of extraordinary major- 
ity for particular appropriations see 
infra § 386. 


13. Reynolds vy. Blue, 47 Ala. 711. | 


[a] Contingent expense fund for 
each house of the legislature may, 
however, be created by law subject to 
be disbursed by separate resolution 
of either ‘house, as to the amount set 
aside to its use. State v. Parkinson, 
5 Nev. 15. 


14. In re Advisory Opinion, 31 So. 
348, 43 Fla. 305; May v. Rice, 91 Ind. 
546. See Burritt v. State Contracts 
Com’rs, 11 N.E. 180, 120 Ill. 322 (hola- 
ing a joint resolution repugnant to 
the constitutional provision [Const. 
art 5 § 16] that “no money shall be 
diverted from any appropriation 
- + . by joint or separate resolu- 
tion’); Weston v. Dane, 51 Me. 461 
(holding that a resolve of the legisla- 
ture, authorizing the governor and 


For later cases, developments and changes in the law see Annotations, same title and section number ‘ 
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§§ 385-386] 


necessary for a bill to become a law.15 


[§ 386] (b) Appropriations Requiring Extraordi- 
nary Majorities.‘° Appropriations for other than 
particular stated purposes are sometimes required 
by constitutional provisions to be passed by an ex- 
traordinary majority, commonly a two-thirds ma- 
jority of the legislature;!7 where there are such 
provisions, appropriations for the specified purposes 
designated therein may be made by the usual ma- 
jority vote,’® while those for other purposes must be 
by the vote constitutionally preseribed.® Similar- 


_ ly, by other constitutional provisions, appropriations 


for particular specified objects must be made by an 
extraordinary majority;?°° and, under such provi- 
sions, appropriations of the classes specified must 
be passed by the designated majority,?! while oth- 
ers may be passed by a less number of votes with- 
out being rendered void by virtue of such provi- 
sions. Where appropriations are united in one 
general bill for claims as to which the extraordinary 
majority is required and those as to which it is not, 
and the bill receives the majority necessary for bills 
generally but not the extraordinary majority pre- 
seribed by the constitution, the former classes of 
claims, failing of passage, drop out and leave only 
the latter class, the vote sufficing as to them.?? It 
is only bills actually making appropriations which 
eome within the constitutional requirements.2* Such 
provisions are essentially prohibitive, with a qual- 
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ified removal of the prohibition, rather than permis- 
sive of such appropriations.25 Hence, ordinarily, 
each individual claim of a class as to which an ex- 
traordinary vote is required must be separately con- 
sidered and the appropriation therefor adopted by 
the prescribed vote, and the legislature cannot, by 
such a vote, adopt general legislation authorizing 
the making of appropriations for such claims fall- 
ing within one of the designated classes as shall 
thereafter be approved;?® but where the specified 
majority is required for increases in the general ap- 
propriations bill over items in the budget submitted 
by the governors, it is sufficient that the bill finally 
adopted shall, as a unit, have received such major- 
ity, and it is not requisite that each item be sepa- 
rately approved in that manner.?* The prescribed 
extraordinary majority must be had on final pas- 
sage, where such majority is necessary, and it is 
not necessary that it has been given to a preliminary 
step in the process of appropriation.?® |The legis- 
lative declaration of the purpose for which an ap- 
propriation is made is conclusive, in this connec- 
tion;"® but the determination as to whether the 
appropriation made falls within or without any 
of the constitutionally specified classes, so as to re- 
quire passage by an extraordinary majority, is a 
judicial question, and the action of the legislature 
in voting the appropriation is not conclusive on 
the point,®° although there is a strong presumption 


council to fix the compensation of an 
agent of the state for prosecuting 
claims, is not an appropriation). 


[a] Constitutional provision for- 
bidding withdrawal of funds, by joint 
resolution, from the treasury does 
not invalidate an appropriation for 
the expenses of committees to be cre- 
ated and appointed by joint resolu- 
tions, where the appropriation itself 
is regularly enacted as a law. Fer- 
gus v. Russel, 110 N.E. 130, 270 Ill. 
304, Ann.Cas.1916B 1120. 


15. Nowell v. Harrington, 89 A: 
1098, 122 Md. 487; State v. Cheetham, 
49 P. 1072, 17 Wash. 483, 486. 


“The veto act has all the force and 
effect of an act of the legislature re- 
fusing to make the appropriation. 
State v. Cheetham, supra. 


Approval or veto of bills by execu- 
tive generally see Statutes 59 C. J. 


16. Vote required to reéstablish 
vetoed items in appropriations bills 
see Statutes 59 C. J. 


17. See constitutional provisions; 
and cases infra notes 18, 19 


Purposes for which appropriation 
may be made generally see supra §§ 
342-344, 348, 349. 


18. Grable v. Blackwood, 22 S.W. 
(2a) 41, 180 Ark. 311; Hudson v. Hig- 
gins, 299 S.W. 100, 175 Ark. 585; Hop- 
per v. Fagan, 236 S.W. 820, 151 Ark. 
428: State v. Moore, 88 S.W. 881, 76 
Ark: 197, 70 L.R.A. 671; State v. Sloan, 
53 S.W. 47, 66 Ark. 575, 74 AMSR 106. 


19. Belote v. Coffman, 175 S.W. 37, 
117 Ark. 352. See Stanley v. Gates, 


‘19 S.W.(2d) 1000, 179 Ark. 886 (dic- 


tum to same effect). 


20. See constitutional provisions; 
and cases infra notes 21, 22. 


21. Ala.—State: v. Sowell, 
246, 148 Ala. 494. 


Ark.—Oliver v. Southern Trust Co., 
212 S.W. 77, 138 Ark. 381. 


Fla.—Amos vy. Mathews, 


39 So. 


126 So. 


308, 99 Fla. 1, 65, 115. 
Ill.— Peo. v. Beveridge, 388 Ill. 307. 


Mich.—Allen y. Board of State Au- 
ditors, 81 N.W. 113, 122 Mich. 324, 
80 Am.S.R. 573, 47 L.R.A. 117. See 
Moreton y. Haggerty, 216 N.W. 450, 
240 Mich. 584 (yvecognizing the rule). 


N. Y.—Peo. v. Allen, 42 N.Y. 375 
[rev 1 Lans. 248]. 


ane Dies He naxee v. Godman, 20 Ohio 


_[a] However, a constitutional pro- 
vision requiring a two-thirds major- 
ity for appropriations ‘‘to objects of 
internal improvement’ has been held 
inapplicable to an appropriation for 
such purpose of funds specially col- 
lected from the particular localities 
and interests to be benefited by the 
improvements proposed, and an ap- 
propriation under these circumstanc- 
es may be made by the usual, rather 
than the extraordinary, majority. 
Alcorn v. Hamer, 38 Miss. 652. See 
Peo. v. Havemeyer, 3 Hun (N. Y.) 97, 
4 Thomps. & C. 365, 16 Abb.Pr.N.S. 219 
(similar holding under a constitution- 
al requirement of a two-thirds major- 
ity for ‘‘every bill appropriating the 
public moneys or property for local 
or private purposes’’). 


[b] Whenever constitutional re- 
quirements are met, legislature may 
appropriate money for the classes of 
objects designated. Guilford v. Che- 
nango County, 13 N.Y. V43).5 


22. Ark.—Grable v. Blackwood, 22 
Sow .(2d) 41) 280) Ark. 311} ‘State. v. 
Crawford, 35 Ark. 237. 


Fla.—Amos y. Mathews, 126 So. 308, 
99 Hla. 1, 65, 115. 


Mich.—Moreton vy. 
N.W. 450, 240 Mich. 584; 
State Land Office Com’rs, 
1091, 89 Mich. 463. 


N. Y.—Waterloo Woolen Mfg. Co. 
v. Shanahan, 28 N.E. 358, 128 N.Y. 
345, 14 L.R.A. 481; Long Sault Devel- 
opment Co. vy. Kennedy, 143 N.Y.S. 


Haggerty, 216 
McRae v. 
50 N.W. 


454,158 App.Div. 398 [aff 105 N.E. 849, 
212, N.Y. 1, Ann.Cas.1915D 56]; Peo. 
v. Black Rock Harbor Canal Bd., 1 
Thomps. & C. 309 [aff 55 N.Y. 390]; 
Peo. v. Densmore, 1 Thomps. & C. 280; 
Lehigh Valley R. Co. v. Canal Board, 
125 N.Y.S. 227, 69 Misc. 251 [aff 130 
N.Y.S. 978, 146 App.Div. 151 (mod 97 
N.E. 964, 204 N.Y. 471, Ann.Cas.1913C 
1228)]; Morris v. Peo. 3 Den. 381. 


Ohio.—State v. Oglevee, 36 Ohio St. 


. 


[a] Legislation rendering appro- 
priation available-—Where a general 
appropriation has been validly made, 
a statute validating certain past 
transactions and rendering the appro- 
priation subject to a claim, previous- 
ly due in equity as as a moral ob- 
ligation and validated by the statute 
in question, is not an appropriation 
for a private or local purpose, under 
constitutional provisions, and does 
not require the constitutionally pre- 
scribed majority. Wheeler v. State, 
eee 54, 190 N.Y. 406, 128 AmSR 


23. In re Opinion of Justices, 120 
A. 868, 45 R.I. 289. 


24. In re New York Cent. & H. R. 
Ry Co.,, 121 N.Y.S. 524, 186 App. Div. 
760.[mod 93 N.E. 515, 200 N.Y. 121]. 


25. Love v. City of Des Moines, 
(lowa) 230 N.W. 373. 


26. Love vy. City of Des Moines, su- 
pra. U 4 


27. Elmen v. State Board of Equal- > 
ie ead Assessment, (Neb.) 231 N. 
WwW. 772. 


23. In re Opinion of Justices, 120 
A. 868, 45 R.I. 289. 


29. Waterloo Woolen Mfg. Co. v. 
Shanahan, 28 N.H. 358, 128 N.Y. 345, 
14 L.R.A. 481; Lehigh Valley R. Co. 
v. Canal Board, 125 N.Y.S. 227, 69 
Mise. 251 [aff 130 N.Y.S. 978, 146 App. 
Div. 151 (mod 97 N.E. 964, 204 N.Y. 
471, Ann.Cas.1913C _ 1228)]. 


30. Belote vy. Coffman, 175 S.W. 37, 
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in favor of the correctness of the legislative deter- 
Similarly, if the extraordinary vote is 
required, the courts may inquire as to whether it 
has in fact been given,®” but there is a presumption 
that such appropriation was correctly passed.*° The 
extraordinary majority required refers to the action 
of each house of the legislature and not to the mem- 
bership of both houses considered jointly.** 


[§ 387] (c) Constitutional Provisions as to Or- 
der of Passage. <A constitutional provision classify- 
ing expenses of, and claims against, the state and 
providing that all appropriations by the successive 
legislatures shall be made in the order in which such 
expenses are listed is simply a requirement that. the 
legislature proceed in that order in passing its ap- 


mination.®* 


117 Ark. 352; State v. Moore, 88 S.W. 
881, 76 Ark. 197, 70 L.R.A. 671; Water- 
loo Woolen Mfg. Co. v. Shanahan, 28 
N.E. 358, 128 N.Y. 345, 14 L.R.A. 481; 
Peo. v. Allen, 42 N.Y. 875 [rev 1 ans. 
248]. But see State v. Sloan, 53 S.W. 
47, 66 Ark. 575, 74 Am.S.R. 106 (dic- 
tum to the effect that the legislative 
determination of the matter is conclu- 
sive on the courts). 


31. State v. Moore, 88 S.W. 881, 76 
Ark. 197, 70 L.R.A. 671; Peo. v. Allen, 
42 N.Y. 375 [rev on other grounds 1 
Lans, 248]. 


82. Waterloo Woolen Mfg. Co. v. 
Shanahan, 28 N.E. 358, 128 N.Y. 345, 
14 L.R.A. 381; Fordyce v. Godman, 20 
Ohio St. 1. 


[a]. Legislative journals (1) may 
be resorted to, according to some au- 
thority, for the purpose of determin- 
ing whether the required vote has 
been given. Fordyce v. Godman, 20 
Ohio St. 1. (2) Admissibility of leg- 
islative journals generally see Stat- 
utes} 59) Cr se 


33. In re Kingston Taxpayers, 40 
How.Pr. (N.Y.) 444. 


34. Oliver v. Southern Trust Co., 
212 S.W. 77, 188 Ark. 381; Belote v. 
Coffman, 175 S.W. 37, 117 Ark. 352. 


35. State vy. Henderson, 60 S.W. 
10938, 160 Mo. 190. 


[a] Purpose of provision is to pre- 
vent the adjournment of the legisla- 
ture without making the necessary 
appropriations for the support of the 
state government and its institutions 
and the prompt payment of its obli- 
gations as they mature and thus to 
prevent extravagant and extraordina- 
ry appropriations in excess of the es- 
timated and probable revenues of the 
state. State v. Henderson, 60 S.W. 
1093, 160 Mo. 190. 


36. Ryan v. Riley, 223 P. 1027, 65 
Cal.App. 181. 


37. Ryan v. Riley, supra. 


[a] Reason for rule.—‘‘Otherwise 
any omission on the part of the Gov- 
ernor in relatioy to the preparation 
of the budget bill, or any omission 
on the part of the legislature to in- 
clude therein appropriations for the 
various departments of the _ state, 
would render it impossible to correct 
errors or Omissions in legislation and 
tend to leave the state crippled or 
hampered in its departmental func- 
tions, whenever in any case the ne- 
cessities and requirements of the dif- 
ferent departments have not been 
fully set forth in the budget bill, as 
passed by the legislature.’”’ Ryan v. 
sua 223 P. 1027, 65 Cal.App. 181, 


38. Ark.—Grable y. Blackwood, 22 
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S.W.(2d) 41, 180 Ark. 311. 


Cal.—Ingram v. Colgan, 38 P. 315, 
39 P. 437, 106 Cal. 113, 46 Am.S-R. 
221, 28 L.R.A. 187; Humbert. v. Dunn, 
24 P) 411534 Cal. 57: Proll vii Dunn; 
22 P. 143, 80 Cal. 220. 


Coio.—Peo. vy. Goodykoontz, 45 P. 
414, 22 Colo. 507; Goodykoontz v. 
Acker, 35 P. 911, 19 Colo. 360; In re 
Continuing Appropriations, 32 P. 272, 
18 Colo. 192. 


Fla.—State v. Allen, 91 So. 104, 83 
Fla: 214, 26 A.L.R. 735. 


Idaho.—Jackson y. Gallet, 228 P. 
1068, 39 Idaho 382. See Kingsbury vy. 
Anderson, 51 P. 744, 5 Idaho 771 (rec- 
ognizing the rule). 


Ind.—Henderson y. State Soldiers, 
etc., Monument Com’rs, 28 N.E. 127, 
129. Ind: 92:18) Li RAs (16934 Carry: ve 
State, 26 N.E. 778, 127 Ind. 204, 22 
Am.S.R. 624, 11 L.R.A. 370; Campbell 
v. ‘State Soldiers’, ete., Monument 
Com’rs, 18 N-E. 38, 115 Ind. 591. 


La.—State v. Steele, 37 La.Ann. 
353; State v. Bordelon, 6 La.Ann. 68. 


Nev.—McCracken y. State, 167 P. 
1001, 41 Nev. 49; State ex rel. Davis 
v. Eggers, 91 P. 819, 823, 29 Nev. 469, 
16 L.R.A.N.S. 630. See State v. La 
Grave, 41 P. 1075, 28 Nev. 25, 62 Am. 
S.R. 764 (dictum to same effect). 


N. D.—State v. Jorgenson, 142 N.W. 
450, 25 N.D. 539, 49 L.R.A.N.S. 67. 


Okl.—Edwards y. Childers, 228 P. 
472, 102 Okl. 158; Menefee y. Askew, 
eee Ps 159,25, Okl. 6.28), 2% vasR. ANS: 

de 


Or.—Shattuck y. Kincaid, 49 P. 758, 
SL Ore 8719: 


Tenn.—State vy. King, 67 S.W. 812, 
108 Tenn. 271. d 


Va.—Commonwealth vy. Ferries Co., 
92 S.E. 804, 120 Va. 827 [cit Cyc]. 


Wash.—State v. Clausen, 162 P. 1, 
94 Wash. 166; State v. Grimes, 34 P. 
833, 7 Wash. 191. 


See Kinnane vy. Auditor General, 142 
N.W. 551, 176 Mich. 840; State v. 
Moore, 69 N.W. 3873, 50 Neb. 88, 60 
Am.S.R. 538; Pickle v. Finley, 44 S.W. 
vies Tex. 484 (all recognizing the 
rule). 


[a] Particular expressions held 
unnecessary.—(1) Although, usually 
employed, the words “out of any mon- 
eys in the treasury not otherwise ap- 
propriated,” designating a fund, are 
not necessary to the validity and suf- 
ficiency of an appropriation. Proll vy. 
Dunn, 22 P. 148, 80 Cal. 220. (2) The 
word “appropriation” is not essential 
to the validity of a statute making an 
appropriation (State v. Allen, 91 So. 
104, 83 Fla. 214, 26 A.L.R. 735. See 
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propriation bills.25 Under constitutional provisions 
to the effect that, until after final enactment of the 
general appropriations bill, no special appropriation, 
except in emergency or for specified purposes, shall 
be placed on final passage and that the expenses of 
the state shall be estimated and may be enacted in 
a budget, or general appropriation, bill,*® the legis- 
lative power to pass special appropriations is lim- 
ited only in point of time, and the enactment of 
such appropriations after the general appropria- 
tions bill is a valid exercise of such power.** 

[§ 388] 8. Form and Sufficiency—(a) In General. 
An appropriation need not be made in any particular 
form of words;**® nor in express terms ;** all that is 
required is a clear expression of the legislative will 


Campbell v. State Soldiers’, etc., Mon- 
ument Com’rs, 18 N.E. 33, 34, 115 Ind. 
591 [holding that “there may be an 
appropriation of public moneys to a 
given purpose without in any manner 
designating the act aS an appropria- 
tion’’] [quot Henderson v. State Sol- 
diers, etc., Monument Com’rs, 28 N. 
W. b27s 129. Indo92;. 100, Los Leta 
169]; State v. Moore, 69 N.W, 373, 50 
Neb. 88, 60 Am.S.R. 538 [recognizing 
the rule]), (3) nor need the word 
“appropriate” be used (Bosworth v. 
Harp, 157 S.W. 1084, 154 Ky. 559, 45 
L.R.A.N.S. 692, Ann.Cas.1915C 277; 
State vy. Steele, 37 La.Ann. 353; State 
v. Bordelon, 6 La.Ann. 68; State v. 
Eggers, 91 P. 819, 29 Nev. 469, 16 
L.R.A.N.S. 630. See State v. Moors, 
supra [recognizing the rule]). 


{b] Rebate provision as appropri- 
ation.—Acts (1923) ¢ 182, which im- 
posed a tax on gasoline, and provided 
a rebate of money paid for gasoline 
not used in operating motor cars, it- 
self made the necessary appropriation 
for payment of rebates, and did not 
permit withdrawal of money from the 
treasury without appropriation. Ga- 
fill vy. Bracken, 145 N.E. 312, 146 N.E. 
L095-195,dnd. .5 52. 


39. Henderson v. State Soldiers’, 
ete., Monument Com’rs, 28 N.E. 127, 
129 9 Ind.)-9250 13% Ts. RAS g16 9s Canrmive 
State, 26 N.E. 778, 127 Ind. 204, 22 
Am.S.R. 624, 11 L.R.A. 370; Campbell 
v. State Soldiers’, ete., Monument 
Com’rs, 18 N.E. 33, 115 Ind. 591: State 
v. Jorgenson, 142 N.W. 450, 25 N-.D. 
D9) 20 ERAN SOs 
Childers, 228 P. 472,102 Okl. 158. See 
Ristine y. State, 20 Ind. 328 (dictum 
to same effect). 


[a] Implied appropriation.—(1) It 
has been held that, in the absence of 
controlling constitutional provisions, 
an appropriation may be made im- 
pliedly as well as expressly (Camp- 
bell v. State Soldiers’, etc., Monument 
Com’rs, 18 N.E. 33, 115 Ind. 591; State 
v. Jorgenson, 142 N.W. 450, 25 N.D. 
539, 49 L.R.A.N.S, Edwards v. 
Childers, 228 P. 472, 102 Okl. 158; 
Menefee v. Askew, 107 P. 159, 25 Okl. 
623, 27 L.R.A.N.S. 537; State v. King, 
67 S.W. 812, 108 Tenn. 271. See Ex p. 
Pope, 242 P. 290, 33 Okl.Cr. 5; Pickle 
v. Finley, 44 S.W. 480, 99 Tex. 484 
[both recognizing the rule]), (2) and 
that a direction to the proper officers 
to pay money out of the treasury on 
a given claim or class of claims, or 
for a given object, may by implication 
be held to be an appropriation of a 
sufficient amount of money to make 
the required payments (Henderson y. 
State Soldiers’, etc., Monument 
Conrrs, 28 N.E. 127, 129 Ind. 92, 13 
L.R.A. 169; Campbell y. State Sol- 
diers’, etc., Monument Com’rs, 18 N.E. 
33, 115 Ind. 591; State v. King, 67 8. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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on the subject.*° Such intention will not, however, 
be inferred from doubtful or ambiguous language ;#1 
and, of course, where the legislative intention not 
to make an appropriation is manifest, no appropri- 


¢ 


W. 812, 813, 108 Tenn. 271. See Hart 
v. State, 64 N.E. 854, 67 N.E. 996, 161 
Ind. 189 [holding that*a statute pro- 
viding, as to a certain class of claims 
that ‘‘the auditor of state shall there- 
upon audit the same as a claim 
against the treasury, and the treasur- 
er of state shall pay the same out of 
any money not otherwise appropriat- 
ed” (Burns Rev. St. [1901] § 7916), 
was a sufficient appropriation for the 
satisfaction of such claims]). 


[b] In Nebraska (1) it has been 
held that the constitutional provision 
(Const. art 3 § 25), requiring a “‘spe- 
cific appropriation,’ prevents the ex- 
istence of appropriations by impli- 
cation (Fischer v. Marsh, 202 N.W. 
422, 113 Neb. 153; State v. Moore, 69 
N.W. 873, 50 Neb. 88, 60 Am.S.R. 538; 
State v. Wallichs, 21 N.W. 397, 16 
Neb. 679; State v: Wallichs, 20 N.W. 
110, 15 Neb. 609), (2) which rneans 
that an appropriation cannot be im- 
plied by law from the fact that the 
legislature has by law created an ob- 
ligation to make a payment (State v. 
Moore, supra). 


[ec] Appropriation bill not requir- 
-ed.—The requirement of an appropri- 
ation does not amount to a require- 
ment that a formal appropriation bill 
dn ail instances be introduced in the 
legislature for the purpose of making 
an appropriation. State v..-State 
Board of Examiners, 238 P. 316, 74 
Mont. 1; Cherokee County v. Odom, 
(Tex.Civ.App.) 297 S.W. 1055. 


40. Cal.—Proll y. Dunn, 22 P. 148, 
80 Cal. 220. 


Colo.—Davis v. Peo., 242 P. 995, 78 
Colo. 521; Peo. v. Goodykoontz, 45 P. 
414, 22 Colo. 507; Goodykoontz v. 
Acker, 35 P. 911, 19 Colo. 360; In re 
‘Continuing Appropriations, 32 P. 272, 
18 Colo. 192. 


Fla.—State v. Allen, 91 So. 104, 83 
Fla. 214, 26 A.U.R. 735. 


Ind.—Carr v. State, 26 N.E. 778, 127 


Ind. 204, 22 Am.S.R. 624, 11 L.R.A. 
310s 
La.—State v. Steele, 37 La.Ann. 


853; State v. Bordelon, 6 La.Ann. 68. 


Nev.—McCracken vy. State, 167 P. 
1001, 41 Nev. 49; State v. Eggers, 91 
P. 823, 29 Nev. 469, 16 L.R.A.N.S. 
630. 


N. D.—State v. Jorgenson, 142 N.W. 
450, 25 N.D. 539, 49 L.R.A.N.S. 67. 


Okl.—Edwards v. Childers, 228 P. 
472, 102 Okl. 158; Menefee v. Askew, 
107 P. 159, 25 Okl. 623, 27 L.R.A.N.S. 
Leyte 


Wash.—State v. Clausen, 162 P. 1, 
4, 94 Wash. 166 [quot Cyc]; State v. 
‘Grimes, 34 P. 833, 7 Wash. 191. 


See Hagler v. Small, 138 N.E. 849, 
307 Ill. 460 (holding that Soldiers’ 
Compensation Act § 9 makes a valid 
appropriation sufficient to fulfil the 
requirement of Const. art 4 § 13, de- 
claring the necessity of appropria- 
tions); State v. Moore, 69 N.W. 373, 
50 Neb. 88, 60 Am.S.R. 538 (recogniz- 
ing the rule), 


“The fundamental question is: 
What did the Legislature intend?” 
Davis v. Peo., 242 P. 995, 996, 78 Colo. 
521. 


[a] Prior statutes may be consid- 
ered in determining whether a partic- 
ular statute is intended as an appro- 
priation. Carr vy. State, 26 N.E. 778, 
127 Ind. 204, 22 Am.S.R. 624, 11 L.R.A. 
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370. 


_ (b] Intention based on legislative 
inadvertence or misapprehension of 
facts.—(1) Where an appropriation is 
made for an item by legislative inad- 
vertence or misapprehension, such an 
appropriation has been held void to 
the extent that it is affected by such 
mistake (State v. Jorgenson, 159 N.W. 
35, 84 N.D. 527; State v. Jorgenson, 
104) NW. 525508 is NAD 568) (2) but 
other items in the same appropriation 
bill, and even though connected in 
their general purpose with the in- 
valid item, are not void if their ex- 
istence or amount is in no wise affect- 
ed by such inadvertence (State v. 
Jorgenson, supra), (3) and it must be 
made to appear clearly that any item 
claimed to have been affected by such 
misapprehension or inadvertence was 
so in fact, before the appropriation 
therefor may be held a nullity (State 
v. Jorgenson, supra). (4) According 
to other authority, however, no in- 
quiry is admissible as to the reasons 
or information on which the legisla- 
ture acts in making an appropriation, 
and circumstances relating to such 
matters are immaterial in connection 
with the validity of the appropriation 
made. Peo. v. Schuyler, 79 N.Y. 189 
[rev 17 Hun 106]. 


41. Goodykoontz v. Acker, 35 P. 
911, 19 Colo. 360; In re Continuing 
Appropriations, 32 P. 272, 18 Colo. 
192; Institution for Education of 
Mute, etc., v. Henderson, 31 P. 714, 18 
Colo. 98, 18 L.R.A. 398; Jackson v. 
Gallet, 228 P. 1068, 39 Idaho 382; 
Kingsbury v. Anderson, 51 P. 744, 5 
Idaho 771; Kinnane vy. Auditor Gen- 
eral, 142 N.W. 551, 176 Mich. 340; 
State v. Clausen, 162 P. 1, 94 Wash. 
166. See State v. Derham, 39 S.E. 379, 
61 S.C. 258 (construing a statute 
whose appropriations provisions were 
expressed in language of futurity as 
not making an appropriation but 
merely indicating a policy to be fol- 
lowed in the making of future appro- 
priations). 


[a] Passage of other legislation, 
by the same legislature and nearly at 
the same time, specifically making an 
appropriation for a particular pur- 
pose, is an indication that particular 
legislation claimed to be an appropri- 
ation for the same purpose, although 
not purporting so to be or expressly 
appropriating any funds, was not in 
fact an appropriation. State y. Ri- 
stine, 20 Ind. 345. 


[b] Direction for payment out of 
state treasury.—“‘The mere declara- 
tion that certain charges against the 
state must be paid out of the state 
treasury does not necessarily make 
an appropriation, for without such 
declaration all charges against the 
state that are paid are paid out of the 
state treasury. It is out of the state 
treasury that the state pays its obli- 
gations.” Kingsbury v. Anderson, 51 
P. 744, 5 Idaho 771. 


[c] Recital not reappropriation.— 
An act providing a certain sum as “a 
further appropriation” for a particu- 
lar. project has been held not to con- 
stitute a reappropriation of the un- 
used balance of the amount original- 
ly appropriated for the project. Peo. 
v. Needles, 96 Ill. 575. 


[ad] Legislative practice of mak- 
ing regular appropriations for the 
support of a designated project from 
the time when it was inaugurated 
has been held entitled to considera- 
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ation is created.4? In general, to an appropriation, 
within the meaning of the constitutions, nothing 
more is requisite than a designation of the amount 
and the fund out of which it shall be paid,**? and 


tion in the construction of the stat- 
ute creating the project, as indicating 
that such statute was not itself de- 
signed as an appropriation. State v. 
Clausen, 229 P. 5, 131 Wash. 119. 


[e] Setting aside of fixed or as- 
certainable sum will more readily 
lead the court to infer that a statute 
was intended as an _ appropriation, 
even though a Specification of amount 
be not essential to the validity of an 
appropriation, and leaving the amount 
wholly indefinite and uncertai, will 
indicate that a statute was not in- 
tended as an appropriation. State v. 
Carter, 226 P. 690, 31 Wyo. 401. 


42. Gooedykoontz v. Acker, 35 P. 
911, 19 Colo. 360. : 


43. Cal. Humbert v. Dunn, 24 P. 
111, 84 Cal. 57; Ingram vy. Colgan, 38 
P. 315, 39 P. 437, 106 Cal. 113, 46 Am. 
S.R. 221, 28 L.R.A. 187; Peo. v. Brooks, 
16 Cal. 11; Ryan v. Riley, 223 P. 1027, 
65 Cal.App. 181. 


Ind.—Carr v. State, 26 N.E. 778, 127 
Ind. 204, 22 AmSR 624, 11 L.R.A. 370. 


ener ae eoeaen vy. Leonard, 29 Md. 


Neb.—State v. Brian, 120 N.W. 916, 
84 Neb. 30. 


Wash.—State vy. Grimes, 34 P. 833, 
7 Wash. 191. 


See Peo. v. Auditor General, 9 Mich. 
141 (holding that Comp. L. § 990, pro- 
viding that one half of the taxes re- 
ceived or to be received from a cer- 
tain class of corporations should be 
paid over to the counties wherein they 
have or shall have been received, was 
an appropriation of the funds there- 
in dealt with). 


“To say when the Legislature di- 
rects a claim to be paid out of a cer- 
tain fund, it makes no appropriation 
thereby for the payment of the claim, 
would be to refuse to give to lan- 
guage its ordinary acceptation, and 
reject the most familiar rule of inter- 


pretation.” McPherson y. Leonard, 
29 Md. 377, 390. 
“Has the legislature fixed the 


amount of the claim, and designated 
its payment out of a certain sum? 
These are the only things necessary 
to the validity of the appropriation, 
there being no other constitutional 
objection to the bill than as to the 
sufficiency of the act of appropria- 
tion.” Humbert y. Dunn, 24 P. 111, 
84 Cal. 57. 


[a] Naming of fund held not es- 
sential.— (1) It fs not necessary, in 
the absence of constitutional provi- 
sions so requiring, that an appropria- 
tion act should in all cases name the 
fund from which the appropriation is 
to be payable (Ingram vy. Colgan, 38 
P. 315, 39 P. 4387, 106 Cal. 113, 46 Am. 
S.R. 221, 28 L.R.A. 187; Proll vy. Dunn, 
22 P. 143, 80 Cal. 220; State v. West- 
erfield, 49 P. 119, 23 Nev. 468; Miller 
v. Childers, 238 P. 204, 107 Okl. 57 
{quot Cyc]. But see Stratton v. 
Green, 45 Cal. 149 [holding that the 
appropriation to be available must be 
specifically designated and set apart 
by name and that an appropriation 
expressed to be made on the general 
fund was invalid]), (2) and where the 
fund named may not, under the con- 
stitution, be-applied to the appropria- 
tion specified, nevertheless the appro- 
priation may be good, if so independ- 
ent of the provision as to the fund 
that it can stand without such provi- 
sion (State v. Westerfield, supra). 
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any action of the state legislature setting apart or 
assigning to a particular use a certain sum or fund 
of money for a particular purpose so that public 
officials are authorized to draw and use the money so 
set apart, and no more, for the specified purpose 
only, is sufficient to constitute an appropriation.** 
Moreover, it has been said that, if it is evident that 


44, Ark.—Grable vy. Blackwood, 22 
S.W.(2d) 41, 180 Ark. 311; Hudson v. 
Higgins, 299 S.W. 1000, 175 Ark. 585; 
Jobe v. Caldwell & Drake, 125 S.W. 
423, 93 Ark. 503. 


Cal.—Ryan v. 
65 Cal/App. 181. 


Fla.—Bannerman vy. Catts, 85 So. 
$36, 80 Fla. 170; Lainhart v. Catts, 
75 So. 47, 73 Fla. 735. See State v. Al- 
len, 91 So. 104, 83 Fla. 214, 26 A.L.R. 
735. (to same effect). 


* Ind.—Ristine v. State, 20 Ind. 328. 
. Nev.—McCracken y. State, 167 P. 
1001, 41 Nev. 49. 

N. D.—State v. Jorgenson, 142 N.W. 
450, 25 N.D. 539, 49 L.R.A.N.S. 67. 


Tex.—Cherokee County .v. Odom, 
(Civ.App.) 297 S.W. 1055. 


“An appropriation may be made by 
setting apart and specially appropri- 
ating the money derived from a par- 
ticular source of revenue to a partic- 


Riley, 228 P. 1027, 


ular use.” Lainhart v. Catts, 75 So. 
47, 54, 73 Fla. 735. 
[a] Constitutional requirement 


that appropriation be “specific” is sat- 
isfied where it is specific as to 
amount, the person to be paid, the 
time of payment, the purpose, and the 
funds from which it is payable. 
State v. Bordelon, 6 La.Ann. 68. 


[b] Illustrations.—(1) Acts (1865) 

p 48, providing that “all the moneys 
belonging to” certain funds “are here- 
by set apart for the payment of” 
specified claims ‘‘and shall not, under 
any circumstances, be drawn or paid 
out of the state treasury for any 
other purpose” and Act Dec. 18, 1872 
§ s providing that the above-created 
fund should be transferred into the 
general fund and that claims payable 
out of such transferred fund should 
“be payable out of the general fund 
of the state treasury’ were each, in 
the absence of valid statutory provi- 
sions to the contrary, sufficient to con- 
stitute appropriations. Carr vy. State, 
26 N.E. 778, 127 Ind. 204, 22 Am.S.R. 
624, 11 LRA. 370. (2) Le (1908)*'c 
4 (St. § 1904a), providing for analyses 
of specimens of foods and drugs, and 
that a fixed amount shall be paid for 
each such analysis provided the total 
expenses Should not exceed a stipu=- 
lated maximum amount, and that an 
itemized statement of analyses 
made should be furnished the prop- 
er state officials who should -pay 
the amount due thereon in the same 
manner “as all other claims against 
the commonwealth,’ was an appro- 
priation, limited to a fixed maximum 
and providing a scale by which the 
expense within that limit was to be 
ascertained. Bosworth v. State Uni- 
versity, 179 S.W. 403, 166 Ky. 436, 
L.R.A.1917B 808. (3) Where the re- 
‘ vised code of 1855, constituted a fund 
under the exclusive control of desig- 
nated officers to be sacred and inviol- 
able for the purpose of the act and 
pledged the faith of the state that 
the fund should not be diverted un- 
til payment in full of the interest 
and principal of outstanding bonds 
and a later statute (Wagner St. § 
1281), appropriated and set anart even 
fund in a like manner and required 
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the officials in charge thereof to pay 
accruing interest on state bonds and 
provided that surplus from the inter- 
est fund should be’ set aside for a 
sinking fund, under the same officers, 
for the payment of outstanding in- 
debtedness, and not subject to diver- 
sion, and a still later statute .(Sess. 
Acts [1871] p 80), continued the pro- 
visions of the prior statutes and pro- 
vided regulations to be followed in 
the purchase of outstanding state 
bonds, these several acts taken to- 
gether, amounted to an appropriation 
for the purposes specified by them. 
Opinion of Justices, 49 Mo. 216. (4) 
L. (1925) ¢@ 176 § 6, requiring the 
transfer of a sufficient amount to 
meet principal and interest payments 
from the general fund to the treas- 
ury note redemption fund, and declar- 
ing that all money so diverted is ap- 
propriated to the payment of treas- 
ury notes, sufficiently meets the re- 
quirement of Const. art 5 § 34, that 
appropriations be made by law, al- 
though there is no direct appropria- 
tion from the general fund. State v. 
State Board of Examiners, 238 P. 316, 
74 Mont. 1. (5) A provision in a stat- 
ute enacting a motor vehicle tax (111 
OhioL. 222), that a percentage of the 
tax should be distributed on a desig- 
nated basis to the counties and used 
by them for the maintenance and re- 
pair of public roads, highways, and 
streets, and for no other purpose, and 
should be subject to no other fund, 
was a sufficient specific appropriation, 
within the requirement of the consti- 
tution. Fisher Bros. Co. v. Brown, 
146 N.E. 100, 111 OhioSt. 602. (6) 
Legislation (L. [1915] ce 257, 287; L. 
[1917] ¢ 2438), sanctioning the collec- 
tion of fishing and hunting fees to be 
paid over to the county clerks and 
transmitted to the state treasurer to 
be kept in a separate fund, and estab- 
lishing a fish and game commission 
empowered to expend, for the preser- 
vation and propagation of fish and 
game, any part of the fund that may 
be necessary, was an appropriation of 
the fund to the commission. Holmes 
v. Olcott, 189 P. 202, 96 Or. 33, 


[ce] Practical construction, over a 
considerable time, by the administra- 
tive departments, that a particular 
statute is an appropriation act, par- 
ticularly when warranted by a rea- 
sonable construction of the statute, 
has been held to sustain its sufficien- 
cy for that purpose. State v. South- 
on Land, etc., Co., 38 So. 999, 45 Fla. 


45. Carr v. State, 26 N.E. 778, 127 
Ind. 204, 22 Am.S.R. 624,,11 L.R.A. 
370; State v. Jorgenson, 142 N.W. 450, 
25N.D. 539) 49 LeRVACN:S)'67; ) 'Cut- 
ting v. Taylor, 51 N.W. 949, 3 S.D. 
11, 15 L.R.A. 691. And see cases in- 
fra this note. 


[a] Authorization to draw war- 
rants.—(1) L. (1912) ¢ 6, granting 
pensions to indigent Confederate sol- 
diers by directing that vouchers is- 
sued to pensioners be paid out of the 
treasury on the auditor’s warrant and 
directing the auditor to issue a war- 
rant to each person for the amount of 
his claim, constituted an appropria- 
tion within Const. § 230, prohibiting 
money from being drawn from the 


no effect can possibly be given to a statute unless 
it be construed as making an appropriation, such a 
statute is sufficient to create an appropriation.*° 
Legislative action, to constitute an appropriation, 
must however, be of the character indicated, and 
anything less does not amount to an appropria- 
tion.t® Thus it has been held, that statutory provi- 


treasury unless pursuant to appro- 
priations made by law. Bosworth v. 
Harp, 157 S.W. 1084, 154 Ky. 559, 45 
L.R.A.N.S. 692, Ann.Cas.1915C 277. 
(2) The provision of St. Suppl. (1918) 
§ 3828a7, authorizing the auditor to 
draw a warrant for the amount due 
each prisoner as certified by the board 
is an appropriation within Const. 
230, providing that no money shall be 
drawn from the state treasury except 
in pursuance of appropriation made 
by law. State Board of Charities and 
Corrections v. Hays, 227 S.W. 282, 190 
Ky. 147. (3) Acts (1868) c¢ 425, di- 
recting that a warrant for a specified 
purpose ‘‘shall be paid out of any 
money thereafter in the treasury, not 
otherwise appropriated,” was an ap- 
propriation for the purpose designat- 
ed. McPherson vy. Leonard, 29 Md. 
377. (4) Where Acts (1884) No. 11, 
granting aid from the state to a town 
excessively burdened in building its 
highways and bridges, appropriated 
no specific sum therefor, but directed 
the auditor to draw orders on the 
state treasurer for the amount re- 
quired by judgments rendered by 
the courts against the state in pro- 
ceedings under the act, and at the 
same session a general appropriation 
act was passed ‘for the purpose of 
paying such demands against the 
state as may be allowed by the audi- 
tor of accounts,” it was held, that 
there was an appropriation by act of 
legislature within the contemplation 
of the constitution. Highgate v. 
State, 7 A. 898, 59 Vt. 39... (5) How- 
ever, where a state had adopted a 
budget system, doing away with con- 
tinuing appropriations and requiring 
regular appropriations for 
purposes, it was held that the above 
decisions were inapplicable, and that 
L. (1917) e 223, authorizing or direct- 
ing the drawing of warrants for spec- 
ified purpose, was not an appropria- 
tion. State v. Preus, 179 N.W. 725, 
147 Minn. 125. (6) Acts (1912) p 684, 
directing the auditor to draw his war- 
rant for a definite sum in favor of a 
named beneficiary, to refund illegally 
collected taxes, satisfied all the re- 
quirements of a valid appropriation. 
Commonwealth y. Ferries Co., 92 S.E. 
804, 120 Va. 827. (7) L. (1885) ¢ 69, 
directing the auditor to issue and de- 
liver warrants to named city or town 
officials on the treasurer for a speci- 
fied percentage of such part of a spe- 
cial fund as was raised in the govern- 
mental subdivision, entitled to be 
paid by the treasurer, was an appro- 
priation of the sums thus dealt with 
to the purpose of the statute. State 
v. Hipple, 64 N.W. 120, 7. S.D. 234; 
Cutting v. Taylor, 51 N.W. 949, 3 S.D. 
11, 15 L.R.A. 691. 


46, Ark.—Dickinson vy. Clibourn, 
187 SW. 909) 126 Ark.” 1013 ™Yobelhv: 
Caldwell, 125 S.W. 423, 98 Ark. 503. 


Cal.—McCord v. Slavin, 76 P. 1104, - 


143 Cal, 325. 


Colo.—Davis v. Peo., 240 P. 942;°78 
Colo. 158; Peo. v. Kenehan, 136 P. 
1033, 55 Colo. 589; Leddy v. Cornell, 
120 P.,1538,.52 Colo. 189, 38 L.R.A.N.S. 
918, Ann.Cas.1918C 1304. 


Idaho.—Jackson v. Gallet, 228 P. 
1068. 39 Idaho 382; Herrick v. Gallet, 
204 P. 477, 35 Idaho 13; Epperson vy. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sions for the raising of funds and the apportion- priation where no specific authority to expend the 


ment of the funds raised do not constitute an appro- 


Howell, 154 P. 621, 28 Idaho 338. 
Ind.—Ristine v. State, 20 Ind. 328. 


La.—Borden vy. Louisiana State 
Board of Education, 123 So, 655, 168 
La. 1005, 67 A.L.R. 1183. 


Mo.—State v. Hackmann, 264 S.W. 
366, 304 Mo. 458; State v. Henderson, 
60 S.W. 1098, 160 Mo. 190. 


Neb.—State v. Moore, 69 N.W. 373, 
50 Neb. 88, 61 Am.S.R. 538. 


N. Y.—Darlington v. New York, 31 
aay 164, 28 How.Pr. 352, 88 Am.D. 


N. D—State v. Holmes, 123 N.W. 
884, 19 N.D. 286. See State v. Jorgen- 
son, 142 N.W. 450, 457, 25 N.D. 539, 
49 TsR.A.N.S. 67. (recognizing the 
rule and stating, by way of dictum: 
7b ere must in every case be an ap- 
propriation; that is a direction’’). 


Okl.—Ex parte Pope, 242 P. 290, 33 
Okl.Cr. 5. % ¢ 


Or.—Croasman v. Kincaid, 49 P. 
764, 31 Or. 445; Shattuck v. Kincaid, 
ZO RPS SS OSL Orne 379. 


S. C.—State v. Derham, 89 S.E. 
SHS SEIS C.. 258.0 2 


Wash.—State v. 
1010, 3 Wash. 125. 


[a] Restraint on application of 
funds as test.—‘‘To appropriate mon- 
ey is to set it apart, to designate some 
specific sum of money for a particu- 
lar purpose or individual. To do this 
effectually, it is necessary that the 
power in the legislature to defeat the 
application of the money to some par- 
ticular object or individual by pro- 
viding for some other use thereof, 
cannot exist except by some legisla- 
tive action afterwards to the con- 
trary.” State v. Derham, 39 S.E. 379, 
61 S.C. 258, 262. 


[b] Nature of requirement ex- 
plained.—The distinction between the 
setting aside of revenues dérived only 
from a particular source to be used 
for a particular purpose and moneys 
ordinarily intended to be paid out of 
the general funds of the state should 
be kept in mind in applying this rule. 
pee vy. Riley, 223 P. 1027, 65 Cal.App. 


[c] . Limitation not an appropria- 
tion.— Where, by statute, the amount 
available to a particular branch of an 
administrative department is directed 
to “be paid out of the general fund of 
the state . . . provided that no 
more than twenty five hundred dollars 
shall be paid out of the general fund 
of the state for such purpose in any 
one year,” and where an appropriation 
for the department of which the serv- 
ice involved is a branch has been 
made by the general appropriation, 
the statute prescribing the amount 
available is not an appropriation, but 
is a limitation of the amount of de- 
partmental funds to be devoted to the 
branch in question. McPherson v. 
Huston, 132 P. 107, 24 Idaho 21. 


[d] Substituted state agency.—(1) 
Gen. Acts (1919) p 435 § 31, abolish- 
ing one governmental agency and sub- 
stituting another, for which appro- 
priations are provided, and to which 
all the powers and duties of the for- 
mer agency are transferred, has been 
held not to be a law conferring on the 
new agency the appropriations for- 
merly made for its predecessor. Haid 
v. Ferguson, 220 S 
532. (2) However, according to other 
authority, a statute abolishing a spe- 
cial commission for the construction 
of a monument and conferring on an- 
other executive board, the rights, 
powers, duties, and obligations of 


Lindsley, 27 P. 


834, 143 Ark. |. 


* 


such commission with the distinct re- 
quirement that the projected monu- 
ment be completed was held an opera- 
tive transfer and appropriation to the 
subsequent board of the funds origi- 
nally appropriated to the former spe- 
cial commission, either expressly by 
name or otherwise, Piccirilli Bros. v. 
Lewis, 127 A. 832, 282 Pa. 


[fe] Statute prescribing manner in 
which state official shall act (1) in 
transferring certain funds of the 
state to be applied for a particular 
purpose (1 Gavin & H. 645 § 16), is 
not.an appropriation of any sums for 
the purpose mentioned. Ristine v. 
State, 20 Ind, 328; State v. Ristine, 20 
Ind. 345. (2) Code (1906) § 4848 
(Hemingway Code § 6982), providing 
for the refund of money paid into the 
State treasury by > mistake, did not 
violate Const. (1890) §§ 63, 64, relat- 
ing to appropriations. Taylor v. Guy, 
80 So. 786, 119 Miss. 357. (3) A stat- 
ute excluding dividends from compu- 
tation as income, and declaring such 
regulation retroactive, was not viola- 
tive of a constitutional © provision 
against paying out money, except by 
appropriation. Peo. ex rel. Clark y. 
Gilchrist, 153 N.E. 39, 243 N.Y. 178. 
(4) Hill Annot. L. § 3877, providing 
that all accounts for supplies to a 
state institution should specify the 
items, be certified by the superintend- 
ent and presented to the secretary of 
state, who should audit the same and 
issue warrants on the treasurer for 
their payment, etc., made no appro- 
priation for the payment of the class 
of claims referred to. Croasman v. 
Kincaid, 49 P. 764, 31 Or. 445. 


[f] Dedication to particular pur- 
pose.—(1) A state, purporting to ap- 
propriate a large sum out of the state 
treasury and enacting that a certain 
proportion of the taxes annually col- 
lected shall be set aside for such pur- 
pose to be paid regularly, at least 
twice a year, to those for whom the 
appropriation is made, was held not 
an. appropriation of such sum, but to 
be a mere designation of the sum 
named for a particular purpose and 
a dedication of it to a particular use, 
to be realized and applied through 
several years at the times specified in 
the act of purchase, and an appropria- 
tion only of such sums annually as 
the designated proportion of the tax 
will produce in each year for the pur- 


pose. Harris v. Dubuclet, 30 La.Ann. 
662. (2) However, it has been held 
that, when the legislature provides 


for the raising of funds in a special 
manner, not to be paid into the treas- 
ury but to be placed there as in a de- 
positary, and directs the method of 
application of such fund, whether it 
be called an ‘appropriation’? or a 
“dedication” of a particular fund 
makes no particular difference be- 
cause the fund set apart must be held 
and paid out in the manner prescribed, 
during the continuance of the stat- 
ute, without further legislation. Com. 
v. Powell, 94 A. 746, 249 Pa. 144. 


[g] Legislative authorization of 
municipal action.—Rey. St. (1919) §§ 
9009-9016, providing for zodédlogical 
parks in cities was not unconstitu- 
tional, as an attempt to provide for 
money’s being paid out other than in 
pursuance of appropriation by law. 
State ex rel. Zoological Board of Con- 
trol v. Citv of St. Louis, 1 S.W.(2d) 
1021, 318 Mo. 910. 


{h] Statute for arbitration and 
settlement of amount of claim.—(1) 
An act, creating a board of arbitra- 
tors to compromise and settle an ex- 
isting claim against the state by a 
private individual and authorizing 
them to certify their award to the 


auditor and directing him to draw his 
warrant in favor of claimant for the 
amount of the award, was not an act 
appropriating money but was only an 
act for the arbitration and settlement 
of the amount of an existing obliga- 
tion of the state. Hewitt v. Craig, 5 
S.W..280, 86 Ky. -23,°9° Ky b.1232), (2) 
A relief act making it the duty of a 
state auditor to arbitrate and deter- 
mine the amount of tax due from a 
private corporation which was to bear 
the cost of such arbitration, and re- 
quiring the tax collector to receive 
the amount thus established in full 
of the tax claim, is not in any sense 
an appropriation of money from the 
puhe treasury requiring a two-thirds 
vote for its enactment. Tallassee 
Mfg. Co. v. Glenn, 50 Ala. 489. (3) 
L. (1915) e 658, empowering the Court 
of Claims to hear, audit, and deter- 
mine the claim of a certain state em- 
ployee against the state for personal 
injuries, and to create a claim against 
the state for such amount as might 
thereby be found due, was not an ap- 
propriation. Munro v. State, 119 N.E. 
444,223 N.Y. 208. 


{i] Thegislative validation and au- 
thorization of a preéxisting moral ob- 
ligation so as to render it an enforce- 
able claim against a fund appropriat- 
ed or whose appropriation is author- 
ized is not an appropriation. Gaynor 
v. Village of Port Chester, 129 N.E. 
657, 230 N.Y. 210; Wheeler v. State, 
eae 54, 190 N.Y. 406, 123 Am.S.R. 


[i] Statute authorizing making of 
future appropriations by the state 
legislature is not an appropriation. 
State v. Erickson, 244 P. 587, 75 Mont. 
429; In re New York Cent., ete, R. 
Co., 121 N.Y.S. 524, 136 App.Div. 760 
[mod 93 N.E. 515, 200 N.Y. 121]; State 
v. Derham, 39 S.H. 379, 61 S.C. 258. 


[k] Provision prescribing source 
and manner of payment.—A law pro- 
viding a remedy for the adjudica- 
tion of illegal tax levies and creating 
a court with the power to grant 
prompt relief, and, incidentally to 
that primary purpose, directing the 
manner in which and the source from 
which the expense of such court 
should be met, was not an appropria- 
tion. State v. Mathews, 273 P. 352, 
134 Okl. 288. 


[1] Postponement of receivts.,—A 
statute which merely postpones the 
receipt of an estimated addition to 
the funds of the state for a limited 
time is in no sense an appropriation 
of the public funds. Dern v, Walker, 
263 P. 83, 71 Utah 126. 


47. Ark.—Dickinson v. 
187 S.W. 909, 125 Ark. 101. 


Ariz.cHunt v. Callaghan, 257 P. 
648, 32 Ariz, 235. 


Cal.—-MeCord v. Slavin, 76 P, 1104, 
143 Cal. 326. A 


Ill Martens v. Brady, 106 N.E. 266, 
264 Ill. 178. 


La.—-Borden v. Louisiana State 
Board of Education, 123 So. 655, 168 
ua.) 1005, 67 (A. L:R.) 11833" Lionel’s 
Cigar Store v. McFarland, 111 So. 241, 
162 La. 956; Harris v. Dubuclet, 30 
La.Ann. 662. 


See State v. Erickson, 244 P. 287, 
75 Mont. 429 (holding that a statute 
providing for the -raising of funds 
and authorizing legislative appropria- 
tion of such funds for designated pur- 
poses was not an appropriation). 


[a] “An appropriation of public 
moneys includes a direction or author- 
ity for their payment, as well as set- 
ting them apart for a particular pur- 
pose. Merely directing them to be 


Clibourn, 


funds thus raised and apportioned is given;47 nor 


- 
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do statutes which authorize counties to apply cer- 
tain funds to designated purposes and to deduct a 
share of the sums thus applied from taxes collected 
by them and payable to the state;** nor statutes 
which provide for the uses and disbursements of 
moneys by the officers of institutions to which ap- 
propriations are made by the legislature ;*° nor stat- 
utes which create a duty on the part of the state to 


make an appropriation.®° 


[§ 389] (b) Specification of Amount. 
there is some authority to the effect that, in the 
absence of any specific constitutional requirement 


paid into a particular fund does not 
affect their appropriation, especially 
if the moneys of that fund are to be 
applied for different purposes, aS may 
be directed by law.’’ McCord v. Slav- 
in, 76 P. 1104, 1107, 143 Cal. 325, 


{[b] Although measure is in terms 
suiicient to constitute appropriation, 
considered by itself, if there is al- 
ready a prior appropriation by an- 
other bill for the same purpose, it has 
been held that the subsequent state 
is a mere allotment and distribution 
of the appropriation already made for 
the purpose, and is not itself an ap- 
propriation. Sibert v. Garrett, 246 
SoW:)-455; 7197 “Ky... LT. 


[ec] Rule applied.—(1) The Finan- 

cial Code of Arizona (Sess, L, [1922] 
ce 35) of itself made no appropriation 
for the support of the highway de- 
partment. Hunt vy, Callaghan, 257 P. 
648, 32 Ariz. 235. (2) Acts (1915) No. 
124, creating a game and fish com- 
mission, providing for the raising of 
money by license and fines and its 
segregation into a fund known as the 
game protection fund to be used ex- 
eclusively for the enforcement of game 
and fish laws, and that the expenses 
of the commission should be payable 
out of such fund and no other, did not 
manifest so clear an intention to set 
aside a fund and to authorize draw- 
ing money therefrom for purposes 
specifically stated as to constitute an 
appropriation. Dickinson v. Clibourn, 
187 S.W. 909, 125 Ark. 101. (3) Stat- 
utory provisions (L. [1913] p 520 §§ 
15a, 15b, providing a plan for the ap- 
portionment among the several coun- 
ties of the state of funds, to be raised 
as provided by other sections of the 
statute, for the construction and 
maintenance of highways, did not 
make any appropriation. Martens v. 
Brady, 106 N.E. 266, 264 Ill. 178. (4) 
Act (1928) No. 100, allotting so much 
of the severance tax fund as might be 
necessary for the purchase of free 
“text books for the schools, but not 
authorizing -the drawing of anything 
from the treasury, was a mere dedi- 
cation to the purpose named, and not 
an appropriation. Borden v. Louisi- 
ana State Board of Education, 123 So. 
655, 168 La. 1005, 67 A.L.R. 11838. 


[d] Creation of special fund is not 
a continuing appropriation of the 
fund or of any part of it, but the cre- 
ation of the fund and its appropria- 
tion are quite separate and distinct. 
State v. Hackmann, 264 S.W. 366, 304 
Mo. 453; State v. Gordon, 139 S.W. 
403. 236 Mo. 142; State v. Henderson, 
60 S.W. 1093, 160 Mo. 190. 


fel] Statute prescribing fund to 
eredit of which funds shall be placed 
Fn the treasury, as they are collected 
and received, is not an appropriation. 
ee v. Steele, 1 So. 882, 39 La.Ann. 
aie 


48. Epnverson v. Howell, 154 P. 621, 
28 Idaho 338. 


49. State v. Board of Supervisors 
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that a stated maximum sum or ascertained amount 
be set apart in order for an appropriation to be 
valid, no such requirement exists,°* and statutes ap- 
propriating an indefinite sum, such as a sum suffi- 
cient to meet certain.authorized expenses, have been 
‘ sustained®? there is other authority to the effect 
that if a legislative appropriation is made to be 
paid out of the general fund but not to comprise the 


whole of such fund, the appropriation must be spe- 


Although 


of Grenada County, 105 So. 541, 141 
Miss. 701. 


[a] TMllustration.—L. (1924) ¢ 325, 
providing for auditing and supervis- 
ing offices and providing for the ex- 
penses of an auditing system from 
appropriations already made or funds 
already available, to the several insti- 
tutions and departments, was not an 
appropriation bill within the meaning 
of Const. (1890) §§ 638, 69. State v. 
Board of Sup’rs of Grenada County, 
105 So. 541, 141 Miss. 701. 


50. Cal.—Ingram v. Colgan, 38 P. 
315, 39 P. 437, 106 Cal. 118, 46 Am.S.R. 
221, 28 L.R.A. 187, 


Colo.—Leddy v. Cornell, 120 P. 153, 
52 Colo, 189, 38 L.R.A.N.S, 918, Ann. 
Cas.1913C 1304. See In re Continuing 
Appropriations, 32 P. 272, 18 Colo. 192 
(dictum to same effect). 


Ind.—Carr v. State, 26 N.E. 778, 127 
Ind. 204, 22 Am.S.R.-624, 11 L.R.A. 
870; Ristine v. State, 20 Ind. 328. 
Minn.—State v. Preus, 179 N.W. 725, 
147 Minn. 125. 
Miss.—Colbert v. State, 39 So. 65, 
86 Miss. 769. 


Neb.—State v. Moore, 69 N.W. 3873, 
50 Neb. 88, 61 Am.S.R. 538. 


N. D.—State v. Holmes, 123 N.W. 
884, 19 N.D. 286. See State v. Jorgen- 
son, 142 N.W. 450, 25 N.D. 539, 49 


L.R.A.N.S. 67 (recognizing the rule). 


Okl.—Menefee v. Askew, 107 P. 159, 
29 OKI. 623, (2/0 LARTAEN. S537 


Wyo.—Staté v. Carter, 226 P. 690, 31 
Wyo. 401. 


But see State v. Medbery, 7 OhioSt. 
522 [error dism 24 How. (U.S.) 413, 16 
L.Ed. 739] (dictum to the effect that 
legislation creating an obligation to 
make an appropriation, if valid, would 
deprive succeeding legislatures of the 
power to decline making appropria- 
tions in accordance with the terms 
of the obligation). 


“The relator contends that, having 
accepted the provisions of the act by 
manufacturing the sugar for which it 
claims the bounty, its relations with 
the state are contractual, and that 
the state cannot refuse payment, be- 
cause to so do would be to.impair the 
obligations of its own contract. 
There is, however, a broad distinction 
between the moral, and even, in one 
sense, the legal, obligation of a state 
to make a payment, and the duty or 
the power of its officers to fulfill that 
obligation. ‘Under constitutions such 
as ours, an appropriation for the pur- 
pose is indispensable to authorize the 
state’s executive officers to make a 
payment, no matter how great the 
moral or the legal obligation may be 
on the part of the state to make such 
payment. The state being sovereign, 
while it may incur obligations, there 


is no method except those by itself 


established whereby such obligations 
may be enforced, and it is in general 
for the legislature, by means of an 


| 132. 


31 
.221, 28 L.R.A. 187; 


cific as to amount and cannot be left indefinite or - 
uncertain in this regard,°* but that such requirement 
does not exist as to appropriations from special 


appropriation, to recognize an obli- 
gation of the state, and permit its en- 
forcement.” State v. Moore, 69 N.W. 
373, 374, 50 Neb. 88. 


[a] Pledge of state’s faith that 
revenues shall be provided in the fu- 
ture and applied to the discharge of 
given claims against the state is not 
an appropriation. Ristine v. State, 
20 Ind. 328. See State v. Jorgenson, 
142 N.W. 450, 25 N.D. 539, 49 L.R.A. 
N.S. 67 (recognizing the rule). 


[b] Assumption of share of county 
liabilities.—Mothers’ Pension L. (L. 
[L9LT]_ ¢ 223° Gen. St. Suppl oka 
§§ 7199—1 to 7199—18), whereby the 
state assumed a part of the expendi- 
tures therein authorized and imposed 
on the several counties of the state, 
directing the state auditor to issue a 
warrant therefor and the state treas- 
urer to pay it, was not an “appropria- 
tion act,” within Const. art 9 § 9, and 
Gen. St. (1913) § 67. State v. Preus, 
179 N.W. 725, 147 Minn. 125. 


51. State v. Henderson, 74 So. 344, 
199 Ala. 244, L.R.A.1917F 770; State 
v. Zimmerman, 197 N.W. 823, 183 Wis. 
See Peo. v. Miner, 46 Ill. 384 
(holding that, where no constitutional 
limitation as to statement of amount 
existed, an appropriation need not be 
for an amount theretofore certainly 
ascertained). And- see cases infra 
note 52. 


52. State v. Henderson, 74 So. 344, 
199 Ala. 244, L.R.A.1917F 770; Prime 
v. McCarthy, 61 N.W. 220, 92 Iowa 
569; B. F. Sturtevant Co. v. O’Brien, 
202 N.W. 324, 186 Wis. 10; State v. 
Zimmerman, 197 N.W. 823, 183 Wis. 
132. See Campbell v. State Soldiers’, 
etc., Monument Com’rs, 18 N.E. 33, 115 
Ind. 591 (holding that a direction to 
pay money ona given class of claims, 
or for a given object, may be good as 
an appropriation of a sufficient 
amount to meet the required pay- 
ments); Henderson yv. State Soldiers’, 
ete., Monument Com’rs, 28 N.E. 127, 
129 Ind. 92, 138 L.R.A. 169 (to same 
effect). 


53. Cal.—Ingram vy. Colgan, 38 P. 
5, 39 B: 437, 106 Cal. 113) 46 ‘AmtS oR: 
Redding v. Bell, 
4 Cal. 333; Ryan v. Riley, 223 P. 1027, 


65 Cal.App. 181. ‘ 


Colo.—People v. Kenehan, 
10338, 55 Colo. 589. 


Idaho.—Blaine County Inv. Co." v: 
Gallett, 204 P. 1066, 35 Idaho 102. See 
Jackson v. Gallet, 228 PRP. 1068, 39 
Idaho 382 (dictum to same effect). 


Nev.—State v. Eggers, 91 P. 819, 29 
Nev. 469, 16 L.R.A.N.S. 6380; State v. 
La Grave, 41 P. 1075, 23 Nev. 25, 62 
Am.S.R. 764. ; 


N. D.—State v. Holmes, 123 N.W. 
884, 19 N.D. 286. 


S. D.—In re Opinion of the Judges, 
203 N.W. 462, 48 S.D. 253; Hughes 
v. Reeves, 189 N.W. 307, 45 S.D. 538. 


See Holmes v. Olcott, 189 P. 202, 


136 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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funds created by the legislature,®4 nor as to ap- 
propriations for whose existence special provision 
is made by the constitution itself so as to put them 
on a different basis from appropriations not dealt 
In some states there are 
constitutional provisions, requiring that the maxi- 
mum amount of an appropriation shall be specified 
in dollars and cents, or that an appropriation shall 
be specific, or for a specifie amount,®* and, under 
such provisions, where the amount attempted to be 
the appropriation is 
void.®* However, if the statute making an appropri- 
ation distinctly sets aside the whole of a special fund 
thereby created, and no other funds, for a designat- 
ed purpose, the appropriation complies sufficiently 
with the constitutional requirements and is valid;°* 
‘thus an appropriation of the whole sum realized 


with in that instrument.55 


appropriated is indefinite, 


205, 96 Or. 33 (stating that such a re- 
quirement exists “according to the 
weight of authority’’). 


“An appropriation, to be valid, must 
either be limited in amount or drawn 
from a limited fund.” In re Opinion 
of Judges, 203 N.W. 462, 48 S.D. 253. 


“As all appropriations must be 
within the legislative will, it is es- 
sential to have the amount of the ap- 
propriation, or the maximum sum 
from which the expenses could be 
paid, stated. This legislative power 
cannot be delegated nor left to the 
recipient to command from the state 
treasury sums to any unlimited 
amount for which he might file claims. 
True the exact amount of these ex- 
penses cannot be ascertained nor fixed 
by the Legislature, when they have 
not been incurred, but it is usual 
and necessary to fix a maximum 
- . . specifying the amount above 
which they cannot be allowed.” State 
v. Eggers, 91 P. 819, 824, 29 Nev. 469, 
16 L.R.A.N.S. 680 (quot Blaine Coun- 
ty Inv. Co. v. Gallet, 204 P. 1066, 35 
Idaho 102]. 


[a] Rule applied.—(1) Rev. St. 


(1908) § 4409, providing for the com- 


pensation of the militia and for the 
payment of necessary expenses out of 
the general fund of the state, is not 
an “appropriation” measure within 
the purview of Const. art 5 § 33, de- 
elaring that no money shall be paid 
out of the treasury except by appro- 
priations made by law, for the amount 
to be paid is wholly indefinite. Peo- 
ple v. Kenehan, 136 P. 1033, 55 Colo. 
589. (2) <A provision of L. (1907) p 
408 c 185 for the allowance of ‘‘neces- 
sary mileage and actual expenses of 
travel incurred in travelling upon the 
official business’ of a commission 
was insufficient as an appropriation 
for failure to fix any maximum 
amount. State v. Eggers, 91 P. 819, 
29 Nev. 469, 16 L.R.A.N.S. 630. (3) 
L. (1903) c 185, providing for the pay- 
ment of rewards to persons securing 
the arrest and conviction of those 
breaking the state prohibition law, 
while creating an obligation on the 
state to pay the rewards therein set 
out, did not itself make an appropria- 
tion for that purpose because no 
maximum amount was designated. 
State v. Holmes, 123 N.W. 884, 19 N.D. 
286. 


[b] Appropriation held to be of 
less than whole sum.—(1) An appro- 
priation, for a bounty on_ killing 
coyotes “out of the general fund in 
the state treasury,” has been held not 
to be intended to set aside the whole 
general fund as an appropriation to 
fhe end in view. Ingram v. Colgan, 38 
P, 315, 39 P. 437, 106 Cal. 113, 46 Am. 
S.R. 221, 28 L.R.A. 187. (2) Comp. 
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been held good. 


St. § 7032, providing for payment by 
the state of stream surveys in certain 
cases, and that, on allowance of the 
state board of examiners of claims in 
connection therewith, the auditor 
Should ‘‘draw warrants on the general 
fund in favor of the parties entitled 
thereto” and the treasurer should “pay 
the same out of said fund,’ was held 
not to be intended nor to operate as 
an appropriation of the entire general 
fund for payment of such stream sur- 
veys. Blaine County Inv. Co. v. Gal- 
let, 204 P. 1066, 35 Idaho 102. 


54. Ryan v. Riley, 223 P. 1027, 65 
Cal.App. 181; Holmes v. Olcott, 189 
P. 202, 96 Or. 33; In re Opinion of 
the Judges, 203 N.W. 462, 48 S.D. 253; 
State v. Anderson, 146 N.W. 703, 33 S. 
D. 574. See Hughes v. Reeves, 189 
nis 307, 45 S.D. 588 (recognizing the 
rule). 


55. Grand Lodge v. Markham, 36 
P. 423, 102 Cal... 169. 


56. See constitutional provisions; 
and cases infra this note and note 
Bi 


[a] Such provisions are inapplica- 
ble to statutes apportioning or dedi- 
cating a fund but not making any ap- 
propriation thereof. Borden v. Louisi- 
ana State Board of Education, 123 So. 
655,-168,.la, 1005, 67 A.L.R,. 1183; 
Lionel’s Cigar Store v. McFarland, 111 
So. 341, 162 La. 956, 


[b] Object of provision is to pre- 
vent wasteful and fraudulent or in- 
definite appropriation of the people’s 
money, and to notify the legislature 
and the people of the specific sum ap- 


propriated. McPherson v. Leonard, 
29 Md. 377. 
57. Ark.—Lepanto Special School 


Dist. v. Cone, 5 S.W.(2d) 332, 176 Ark. 
1178; Dickinson v. Clibourn, 187 S.W. 
909, 125 Ark. 101. 


Neb.—State v. Moore, 69 N.W. 373, 
50 Neb. 88, 61 Am.S.R. 538. 


N. M.—McAdoo Petroleum Corp. v. 
Pankey, 294 P. 322. 


Okl.—Meyer v. Clift, 123 P. 1042, 31 
Okl. 793; Menefee v. Askew, 107 P. 
159, 25 Okl. 628, 27 L.R.A.N.S. 5387; 
Bx parte Pope, 242 P. 290, 33 Okl.Cr. 5. 


Tex.—Cherokee County v. Odom, 
(Civ.App.) 297 S.W. 1055. 

See McPherson v. Leonard, 29 Md. 
877 (recognizing the rule); State v. 
Cole, 32 So. 314, 81 Miss. 174 (recog- 
nizing the rule). 


[a]’ Rule applied.—(1) Where the 
only appropriation for an authorized 


| claim was as follows, “That for the 


purpose of carrying out the provisions 
of this act the state treasurer shall 
pay said warrant out of the unappro- 
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from the sale of certain bonds, the maximum amount 
of the issue being distinctly stated in the statute,°® 
an appropriation out of a prior appropriation, where 
the amount of the prior appropriation was fixed defi- 
nitely, even though the amount of the later one, out 
of it, was not expressly stated,®° and an appropria- 
tion of all the sums to be realized from a sale of 
particularly described property of the state,*1 have 


In other states, the constitutions 


provide that appropriation bills shall appropriate 
to the various declared objects their several amounts 
in distinct items;°? and, where such constitutional 
provisions exist, 
In no definitely specified and limited amount ap- 
pears,®* or an appropriation of a sum for general 
distribution, which does not allot or apportion the 
respective swns among the specified objects so as to 


an attempted appropriation where- 


priated school fund of the state,” such 
provisions of Act (1927) p 535 was 
void for nondesignation of amount, as 
required by the constitution. Lepanto 
Special School Dist. v. Cone, 5 S.W. 
(2d) 332,176 Ark. 1178. (2) <A provi- 
sion of Act (1915) No. 124, setting 
aside all money to be derived from 
certain licenses, fines, and forfeitures, 
for the satisfaction of a designated 
type of claims, was insufficient to sat- 
isfy this requirement of the constitu- 
tion, since the amount that would 
probably be raised was wholly con- 
tingent and unknown. Dickinson vy, 
Clibourn, 187 S.W. 909, 125 Ark. 101. 


58. Edwards v. Childers, 228 P. 
472, 102 Okl. 158; Atkins v. State 
Highway Department, (Tex.Ciy.App.) 
201 S.W. 226. And see cases infra 
notes 59-61. 


[a] However, mere designation of 
special fund as that from which an at- 
tempted appropriation is made, and 
restriction of the appropriation to 
that fund, when not coupled with any 
authorization to use the whole of such 
fund for the purpose specified nor 
with a declaration in any other form 
specifying the amount available or by 
which it is rendered ascertainable, is 
not sufficient. See Edwards v. Child- 
ers, 228 P. 472, 102 Okl. 158 (recog- 
nizing the rule). 


59. Hudson v. Higgins, 299 S.W. 
1000, 175 Ark. 585. 


60. Grable v. Blackwood, 22 S.W.: 
(2d) 41, 180 Ark. 311. 


61. State v. Babcock, 40 N.W, 316, 
24 Neb. 787. 


“Tt is essential that appropriations 
shall be limited in amount in order 
that the legislature may know what 
revenue shall be needful, and provide 
therefor. But when the state has 
property in its possession, there can 
be no objection to appropriating the 
proceeds of the sale of that property, 
because the value of the property it- 
self limits the appropriation, and no 
uncertainty arises in regard to the 
revenue.” State v. Moore, 69 N.W. 
373, 376, 50 Neb. 88, 61 AMSR 588. 


62. See constitutional provisions; 
and cases infra notes 63, 64. 


63. Fergus v. Russel, 110 N.E. 130, 
270 Ill. 304, Ann.Cas.1916B 1120. 


[a] Illustration.—An appropria- — 
tion to the state treasurer of “such 
sums aS may be necessary to refund 
the taxes on real estate sold or paid 
on error and for overpayment of col- 
lectors’ accounts under laws govern- 
ing such cases, to be paid out of 
proper funds’’ has been held void un- 
der such constitutional provision. 
Fergus v. Russel, 110 N.E. 130, 270 
Till. 304, Ann.Cas.1916B 1120. 
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appropriate a definite amount for each of them,** 


is void. 


Effect when amount is ascertainable. 
a specification of the amount is required, it is not 
essential or vital to an appropriation that it should 
be for an amount definitely ascertained prior to the 
appropriation ;®° and an appropriation, the amount 
of which will be made certain by a mere mathemat- 
ical computation, if the provisions of the act are 
carried into effect, sufficiently complies with this re- 
Where such a requirement is recog- 
nized, if there is no constitutional provision re- 
quiring the fixing of a maximum in dollars and 
cents,®°* an appropriation may be valid when its 
amount is to be ascertained in the future from the 
collection of the revenue;** but it cannot be when it 
is to be ascertained only by the requisitions which 


quirement. ®® 


may be made by the recipients.°® 


64. Peabody v. Russel, 134 N.E. 
150, 302 Ill. 111, 116, 20 A.L.R. 972. 


“The constitutional provision re- 
quires a definite amount for a definite 
object and purpose.”” Peabody v. Rus- 
sel, supra. 


{ [a] ' Size of appropriation as to a 
specified amount is not material if the 
item is otherwise proper. Peabody v. 
Russel, 134 N.E. 150, 302 Ill. 111, 20 
A.L.R. 972. 


[b] Delegation of power of appor- 
tionment by the legislature is un- 
constitutional under such a constitu- 
tional provision. Peabody v. Russel, 
134 N-E, 150, 302 Ill. 111, 20 A.L.R. 
972; People v. Brady, 115 N.E. 204, 
277 Ill. 124. 


65. Ark.—Collins v. Humphrey, 27 
S.W.(2d) 102, 181 Ark. 609. 


Mont.—State v. State Board of Ex- 
aminers, 238 P. 316, 74 Mont. 1 [quot 
Cyc]. 

Neb.—State v. Brian, 120 N.W. 916, 
84 Neb. 30; State v. Searle, 112 N.W. 
380, 79 Neb. 111. 


Or.—Holmes v. Olcott, 189 P. 202, 96 
Or. 33. 


S. D.—State v. Hipple, 64 N.W. 120, 
7-S.D. 234. ; 


Tex.—Atkins v. State Highway De- 
_ partment, (Civ. App.) 201 S.W. 226. 


See to same effect Norcross v. Cole, 
189 P. 877, 44 Nev. 88 [cit Cyc]. 


66. Mont.—State v. State Board of 
Examiners, 238 P. 316, 74 Mont. 1. 


-Neb.—State v. Brian, 120 N.W. 916, 
84 Neb. 30; State v. Searle, 112 N.W. 
380, 79 Neb. 111. 


Okl.—Edwards vy. Childers, 228 P. 
472, 102 Okl. 158, 


Or.—Holmes v. Olcott, 189 P. 202, 96 
Or, 33. 


S. D.—State v, Hipple, 64 N.W. 120, 
VS8.D, 234. 


Vt.—Highgate v. State, 7 A. 898, 59 
VE. OO. : 


See Norcross vy. Cole, 189 P. 877, 44 
Nev. 88 [cit Cye] (holding that, even 
if the appropriation must be specific 
as to amount, which point is not de- 
cided, an appropriation whose amount 
was ascertainable by mathematical 
computation was sufficient). 


“The rule that ‘that is certain which 
can be made certain’ applies to ap- 
propriati#ens.” State v. State Board of 
Examiners, 288 P. 316, 321, 74 Mont. 1, 
See State v. Searle, 112 N.W. 880, 381, 
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Reference to another law. Under constitutional 
provisions that a reference to another law\ for the 
purpose of fixing the amount of the appropriation 
shall be insufficient,?° the amount authorized to be 
paid out of the treasury for the designated purpose 
must be ascertainable from the act attempting to 
make the appropriation or the attempted appro- 
priation is invalid.7? 


F§ 390] (c) Specification of Purpose.*? In some 
states, there are constitutional provisions requiring 
a distinct statement of the purpose of an appropri- 
ation in the bill making such appropriation ;** and, 
according to some’ authority, a requirement of spe- 
cific appropriations has been held to be of equiva- 
lent force in requiring a definite statement of the 
purpose of appropriations.’ 
been held to satisfy this requirement and hence to- 


Various statutes have 


be valid,*® while others have been invalid as not 


79 Neb. 111; Norcross v. Cole, 189 P. 
877, 44 Nev. 88, 93 (both to same ef- 
fect); Holmes v. Olcott, 189 P. 202, 
206, 99 Or. 33 (holding that “this doc- 
trine is founded upon the maxim 
‘Id certum est quod certum reddi po- 
test’’’). 


67. Atkins v. State Highway De- 
partment, (Tex.Civ.App.) 201 S.W. 226. 
And see cases infra note 68. 


State v. Moore, 69 N.W. 373, 50 
Neb. 88, 61 Am.S.R. 588; Edwards v. 
Childers, 228 P. 472, 102 Okl. 158; 
Holmes v. Olcott, 189 P. 202, 96 Or. 33; 
Atkins v. State Highway Commission, 
(Tex.Civy.App.) 201 S.W. 226. See 
Com. v. Powell, 94 A. 747, 249 Pa. 144 
(holding such a provision sufficient, 
without determining the general ques- 
tion of the necessity of an appropria- 
tion). But see Ex parte Pope, 242 P. 
290, 33 Okl.Cr. 5 (holding that Sess. L. 
[1925] e¢ 129, creating a commission 
and authorizing it to collect and as- 
semble funds in uncertain and unas- 
certainable amounts, and to pay out 
and distribute the same to themselves 
and their employees, and for sundry 
other indefinite expenses, without 
supervision, was not an appropriation 
complying with the constitutional re- 
quirement). And see cases supra 
notes 58-61. 


69. State v. Moore, 69 N.W. 373, 
50 Neb. 88, 61 Am.S.R. 538; State v. 
Holmes, 123 N.W. 884, 19 N.D. 286. 
See Menefee v. Askew, 107 P. 159, 25 
Okl. 628, 27 L.R.A.N.S. 5387 (to same 
effect). But see State v. Clausen, 162 
P. 1, 94 Wash. 166 (holding that the 
fact that Remington Code [1915] §§ 
891-936, requiring payment in con- 
demnation proceedings, does not 
specifically appropriate any particu- 
lar amount is immaterial, where it is 
provided that the auditor shall audit 
the claim and the treasurer shall pay 
same out of money not otherwise ap- 
propriated). 


[a] Miustration.—Sess. L. (1895) 
ce 1, designating the amount of bounty 
to be paid on each pound of sugar 
manufactured in the state, providing 
for the manner of ascertaining the 
amount of sugar manufactured, and 
directing thé auditor, on production of 
proof of the amount, to draw his war- 
rant on the treasurer therefor, did not 
comply with the requirement of speci- 
fication of amount necessary for a 
valid appropriation. State v. Moore, 
gegier: 373, 50 Neb. 88, 61 Am.S.R. 


70. See constitutional provisions, 
71. Meyer v. Clift, 123 P. 1042, 31 


Ok. 793. 


72. Singleness of purpose as requi- 
site in special appropriations see infra 


ae 


73. See constitutional provisions; 
and cases infra this note and notes 75, 


[a] Such provisions are inapplica- 
ble to statutes apportioning or dedi- 
cating a fund but not making any ap- 
propriation thereof. Lionel’s Cigar 
Store v. McFarland, 111 So. 341, 162 
La. 956; Borden v. Louisiana State 
Board of Education, 123 So. 655, 168 
La. 1005, 67 A.L.R. 1183. 


74 ‘Fischer v. Marsh, 202 N.W. 
422, 113 Neb. 153. See State v. Gris- 
wold, 172 N.E. 438, 35 OhioApp. 354 
(holding a statute making an appro- 
priation for an institution for the 
feeble-minded a specific appropriation 
for a purpose sufficiently defined, and 
hence not unconstitutional). 


75. See cases infra this note, 


[a] TIlustrations.—(1) A statute 
providing for the sale of bonds and 
the segregation of the proceeds of 
such sale into a special fund to be 
used for no other purposes than the 
erection and equipment of the build- 
ings and other permanent improve- 
ments provided for elsewhere in Act 
(1927) p 502, was valid under this pro- 
vision. Hudson vy. Higgins, 299 S.W. 
1000, 175 Ark. 585. (2) DL. (1917) p 
696, providing for a state-wide system 
of hard-surfaced roads, authorizing a 
sixty million dollar bond issue, and 
appropriating its proceeds to the sin- 
gle purpose of road construction, was 
not invalid under Const. art 5 § 16, re- 
quiring appropriation bills to specify 
the amounts and purposes in distinct 
items and sections, since it could not 
specify in minute detail each expendi- 
ture, and in the very nature of things 
each. contract for the purchase of ma- 
terials or tools was not an item for 
specification. Mitchell v. Lowden, 123 
N.E. 566, 288 Ill. 327. (8) The ap- 
propriations acts (L. [1913] pp 41, 425 
passed in aid of a law for the construc- 
tion and maintenance of highways 


(L. [1913] p 520) were not invalid un- «’ 


der this provision because they ap- 
propriated funds “for the purpose of 
building and maintaining” highways 
as the building and maintenance of 
roads are so closely connected that 
they do not constitute separate and 
distinct items under Const. art 5 

16. Martens vy. Brady, 106 N.E. 266, 
264 Til. 178. (4) The “rotary fund,” 
as defined and created in the appro- 
priation act, was an appropriation for 
a sufficiently specific purpose to com- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


T§§ 389-390, 
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§§ 390-391] 


complying with the constitutional requirement.™é 
“Moreover it has been held, even in the absence of 


such provisions, under constitutional provisions 
only requiring the existence of appropriations made 


by law, that, where the legislature appropriates 
money to bé paid out of the general fund, and not 
intended to comprise the whole of such fund, the 
purpose of the appropriation must be specifie and 
cannot be left indefinite and uncertain,*’ although 
such requirement does not exist as to appropria- 
tions from special funds created by the legislature 
for a special purpose and to be derived from a spe- 
cial source;*® on the other hand, there is authority 


to the effect that in the absence of constitutional pro-. 


visions expressly or by necessary construction re- 
quiring a specification of purpose, an appropriation 


may be valid and available without such specifica- | 


tion.*® The expenditures proposed need not be mi- 
nutely deseribed;®° it is only necessary that provi- 
sion be made in the act that the fund be specifically 
applied to the purpose in question,’ and the require- 
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ment may be satisfied by a descriptive designation 
without a complete description of the various possi- 
ble subdivisions.®?2 


Reference to extrinsic documents for a discovery 
of the purpose is not a compliance with the constitu- 
tion where the latter requires the purpose to be spee- 
ified in the act making the appropriation.®? 


Reappropriation of unexpended balance is on the 
same footing as the original appropriation as to the 
necessity of stating the object for which such ap- 
propriation is made.§* 


[§ 391] (d) Limitation to Revenues Existing or 


Provided.*®> By the provisions of some constitu- 
tions, the general assembly is inhibited from making 
appropriations in time of peace in excess of the 
total tax then provided by law and applicable for 
such appropriation, unless such general assembly 
shall provide for levying a sufficient tax, within con- 
stitutional limits, to pay the same within a prescrib- 
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ply with the constitutional require- 
ment arid designated as one object the 
purchase of a bookstore thereafter to 
be managed by the state university 
clearly enoygh to constitute an ap- 
propriation for that purpose. Long v. 
Trustees of Ohio State University, 157 
N.E. 395, 24 OhioApp. 261. (5) Sess. 
L. (1923-1924) ee 48, 101, providing an 
appropriation for “‘the construction of 
a primary system of highways” and 
“the repairing and maintenance of 
state highways” satisfied the constitu- 
tional requirement of specification of 
purpose, it being impossible as a prac- 
tical matter to make further classifi- 
eation and subdivision of the purposes 
of the appropriation. Edwards v. 
Childers, 228 P. 472, 102 Okl. 158. -(6) 
Act April 20, 1909 (Acts 31st Leg. [1st 
Called Sess.] ec 21) providing that for 
the purpose of enforcing any and all 
laws of the state, and to pay the 
necessary expenses in bringing suits 
and prosecuting the same, there was 
thereby appropriated the sum of 
twenty-five thousand dollars, or so 
much thereof as may be necessary, 
to be expended under the direction of 
the attorney-general, and declaring 
that adequate provision had not been 
made for the recovery of land belong- 
ing to the public schools and other 
lands of the state and for the enforce- 
ment of the laws of this state concern- 
ing public lands, and reciting the 
pendency of a great number of suits 
by the attorney-general for the recov- 
ery of many thousands of acres of 
land, which suits would come to trial 
in the near future, was held sufficient- 
ly specific in making the appropria- 
tion, and hence not violative of the 
constitution. Terrell v. Sparks, 135 
S.W. 519, 104 Tex. 191. 


[b] LZItemization in budget bill.— 
The appropriation in Acts (1921, Ex. 
Sess.) c 1, by which the budget bill 
was passed, of twenty-one thousand 
dollars “for expenses of Secretary of 
State’s office, including compensation 
for clerks, stenographers, and other 
expenses,” was sufficiently itemized 
and classified within the terms of the 
budget amendment, requiring. pro- 
posed expenditures to be ‘clearly 
itemized and classified,” and was a 
valid appropriation. State v. Bond, 
118 S.E. 276, 94 W.Va. 255. 


76. See cases infra this note. 


[a] Illustrations.—(1) An appro- 
priation “for reserve, $500,000, to be 
apportioned between the executive, 
judicial and military departments of 
the state government and allotted as 


emergencies arise,” under L. (1921) p 
83 § 25, was violative of the constitu- 
tional requirement of Const. art 5 § 
16 that appropriation bills must 
specify the objects and purposes of 
the appropriations. Peabody v. Rus- 
sel, 134 N.E. 150, 302 Ill. 111, 20 A.L.R. 
972. (2) Comp. St. (1929) § 1382—110, 
providing that any money erroneous- 
ly paid on account of any lease or sale 
of state lands shall be repaid, and 
prescribing the manner in which such 
repayment shall be effected, embraced 
as many items as there might be per- 
sons having claims for erroneous pay- 
ments, who could convince the officials 
of the correctness of such claims, and 
was inoperative for failure to specify 
distinetly the object of the appropria- 
tion. McAdoo Petroleum Corp. v. 
Pankey, (N.M.) 294 P. 322. (38) L. 
(1872) ¢ 700, while perhaps sufficient- 
ly declaratory of purpose as to some 
of its items, was utterly indefinite and 
hence void as to others, as, for in- 
stance, in those sections providing for 
appropriations for deficiencies in the 
appropriations made by named prior 
statutes, some of which contained 
many items of appropriations render- 
ing it impossible to tell anything 
from an inspection of either statute, 
as to which items had deficiencies and 
hence making it totally uncertain to 
what objects the instant appropriation 
might apply. People v. King’s Coun- 
ty, 52) N.Y. 556, 561. 


[b] “Ete.”—(1) The expression 
ete.” in an appropriations bill cannot 
be held to specify or designate any- 
thing (State v. Wallichs, 11 N.W. 860, 
12 Neb. 407), (2) and hence an ap- 
propriation for an item of “fugitives 
from justice, rewards, sheriffs’ fees, 
etc.,” was insufficient as a ‘specific ap- 
propriation” required by the constitu- 
tion to be available for expenses of 
the warden of the state penitentiary 
in returning prisoners from the peni- 
tentiary to the counties in which they 
were convicted for retrial (State v. 
Wallichs, 19 N.W. 641, 15 Neb. 457) 
(3) or for the payment of the sheriffs’ 
fees for conveying juvenile offenders 
to the state reform school (State v. 
Wallichs, 11 N.W. 860, 12 Neb. 407). 


77. Ryan v. Riley, 223 P. 1027, 65 
Cal.App. 181, 
78, Ryan v. Riley, supra. 


79. Prime v. McCarthy, 61 N.W. 
220, 92 Iowa 569; State v. Zimmerman, 
197 N.W. 823, 183 Wis. 132. 


[a] Illustrations.—(1) Code (1873) 
§ 120, providing that the executive 


council should audit and certify 
“necessary and lawful expenses” in- 
curred by the governor, “not other- 
wise provided for,” and that ‘war- 
rants drawn therefor’ should be paid 
by the treasurer, made a valid appro- 
priation for any expenses which were 
thus incurred for which no special 
appropriation existed, Prime v. Mc- 
Carthy, 61 N.W. 220, 92 Iowa 569. (2) 
St. (1923) § 20.74, appropriating “such 
sums aS may be necessary .. . 
from... . available funds _ not 
otherwise appropriated to meet op- 
erating expenses of any state institu- 
tion, department . . . or. other 
body for which sufficient money has 
not been appropriated to properly car- 
ry on the ordinary regular work,’ was 
a valid appropriation. State v. Zim- 
merman, 197. N.W. 8238,.188 Wis, 132. 


80. Long v. Trustees of Ohio State 
University, 157 N.E. 395, 24 OhioApp. 
261; Edwards v. Childers, 228 P. 472, 
102 Okl. 158. 


81, Long v. Trustees of Ohio State 
University, 157 N.E. 395, 24 OhioApp, 
261; Edwards v. Childers, 228 P. 472, 
102 Okl, 158. 


82. Edwards v. Childers, supra. 


fa] Itemization and classification in 
budget bill of the various objects of 
appropriations, when such is required 
by the constitution, does not require 
a minute and detailed specification but 
only that the sums appropriated be 
classified under their appropriate 
heads and, being so classified, should 
be reasonably itemized having in view 
the amounts to be appropriated and 
the obiects to be accomplished. State 
v. Bond, 118 S.E. 276, 94 W.Va. 255. 


83. People v. Kings County, 52 
NY? 556. 


84 State v. Seibert, 12 S.W. 348, 
99 Mo, 122. 


[a] Purpose is to be determined by 
the terms of the act of reappropria- 
tion, and resort cannot be had to the 
first act for that purpose, and, hence, 
although the first act may have stated 
a purpose broad enough to cover a par- 
ticular claim, if the reappropriation 
states the purpose more narrowly, 
such claim is not included within the 
objects of the bill and no apnpropria- 
tion for it exists. State v. Seibert, 12 
S.W. 348, 99 Mo. 122. 


85. Creation of indebtedness gen- 
erally see supra §§ 358-364. 

Priorities of appropriations when 
revenues insufficient see supra § 377. 


/ 


‘ 
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ed period.*® 


86. See constitutional provisions; 
and cases infra notes 87-91. 


[a] Suggested legislative proce- 
dure.—(1) Under such a provision, it 
has been suggested that every appro- 
priation act, where the money appro- 
priated is not actually the treasury, 
should specify the revenue of the par- 
ticular fiscal year out of which the ap- 
propriation is to be paid (Goodykoontz 
v. People, 38 P. 478, 20 Colo. 374; 
Henderson v. People, 31 P. 384, 17 
Colo. 587), (2) but an act is not void 
which does not definitely specify the 
fund out of which was intended the 
appropriation should be paid, provid- 
ed it can be ascertained with reason- 
able certainty from the language and 
purpose of the act (Goodykoontz v. 
People, supra). 


[b] Grant of federal funds.— 
Where a grant is made to a state by 
the federal government of particular 
property or funds for a designated 
purpose, the funds or proceeds of the 
property thus created are exempted 
from the provision of the state con- 
stitution limiting the appropriations 
of a state by reference to its revenues. 
State v. Cook, 43 P. 928, 17 Mont. 529. 


87. Parks vy. Soldiers’, etc., Home 
Commissioners, 43 P. 542, 22 Colo. 86; 
In re House Resolution No. 25, 26 P. 
145, 15 Colo. 602; State v. Kenney, 26 
P. 383, 10 Mont. 488; State v. Moorer, 
150 S.E. 269, 152 S.C. 455 [appeal dism 
and cert den sub nom. Johnson v. 
State Highway Commissioners, 50 S. 
Ct. 238, 281 U.S. 691, 74 L.Ed. 1120]; 
Briggs v. Greenville County, 135 S.B. 
153, 187 S.C. 288. See In re Continu- 
ing Appropriations, 32 P. 272, 18 Colo. 
192 (holding that, within such limit, 
the court may make continuing appro- 
priations). 


[a] Particular resources subject 
to appropriation.—(1) The legisla- 
ture may appropriate for a fiscal 
period any surplus remaining after 
the payment of previous appropria- 
tions, and all revenues coming into the 
state treasury for such period, includ- 
ing the amounts to be derived from 
the taxes hereafter to be levied for 
such years, as provided by legisla- 
tion. In re’ House Resolution No, 25, 
26P.145) 15 Colo. 602... (2) Under. a 
provision limiting appropriations to 
the funds provided for by taxes, the 
amount of taxes levied for a designat- 
ed period but not collected or paid into 
the treasury until a later time, may be 
included in computing the appropria- 
tions which may be made for the 
period, and the slight delay incident 
to the collection of the tax does not 
render void appropriations in excess 
of the collected taxes but within the 
limits of those assessed. State v. 
Kenney, 26 P. 383, 10 Mont. 488, 


{[b] Revenue not limited to sums 
raised by direct taxation.—The consti- 
tutional limitation does not regard the 
amount of the state’s total revenue as 


Within those constitutional hmits, the 
legislature may appropriate the public funds of the 
state as it chooses, subject to constitutional limita- 
tions;*7 but, if the general assembly passes acts 
making appropriations in excess of the constitution- 
al limits, such acts are void;®* if the appropriation 
is invalid at the time it is made, it is not validated 
by cireumstances after its passage, augmenting the 
amount of taxes in a manner which could not at that 
time have been foreseen, which are independent of 
legislative action providing for revenu 
legislature must exercise its own judgment as to the 
validity of the appropriation proposed, under this 
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ars? 


The 


“\ 
merely the amount of its moneys 
raised by direct taxation, but extends 
to include the total income of the gov- 
ernment derived from all sources, sub- 
ject to be applied to public purposes. 
Fergus v. Brady, 115 N.E. 393, 277 Ill. 
272, Ann.Cas.1918B 220; State v. State 
Board of Examiners, 238 P. 316, 74 
Mont. 1. 


[ec] Provision for raising special 
fund, by prescribed methods, and for 
dedicating it to a declared purpose, in 
connection with an appropriation, is a 
sufficient compliance with this con- 
stitutional requirement to render the 
appropriation thus provided for con- 
stitutional and operative. State v. 
Moorer, 150 S.E. 269, 152 S.C: 455 [ap- 
peal dism and cert den sub nom. John- 
son v. State Highway Commissioners, 
50 S.Ct... 238, 281° UiS...691, '74- L.Ed: 
1120]; Briggs v. Greenville County, 
U35.S.b, 153,137.8.C. 286. 


88. Parks v. Soldiers’, etc., Home 
Com’rs, 43 P. 542, 22 Colo. 86; Hender- 
son v. People, 31 P. 334, 17 Colo. 587; 
In re Appropriations by Gen. As- 
sembly, 22 P. 464, 13 Colo. 316: State 
v...MecCown, 75 S.E. 392, 92 S.C. 81. 
See Fergus v. Brady, 115 N.E. 393, 277 
Ill. 272, Ann.Cas.1918B 220; State v. 
Kenney, 26 P. 383, 10 Mont, 488 (both 
recognizing the rule). 


EW DCI ssl sige Ce 
- . . has once reached the limit, 
furthercappropriations are of no force 
and effect, for the reason that there 
is no revenue available to meet such 
appropriations.” Parks v. Soldiers’, 
ete., Home Commissioners, 43 P. 542, 
544, 22 Colo. 86 


“This language needs no construe- 
tion. It is plain, simple, and unam- 
biguous. It need not be misunder- 
stood. It cannot be evaded. It means 
that the state cannot be plunged into 
debt by unauthorized legislation. If 
the general assembly pass acts mak- 
ing such appropriations .. . in 
excess of constitutional limits, such 
acts are void. They create no indebt- 
edness against the state, and entail 
no obligation, legal or moral, upon 
the people or upon ‘any future general 
assembly.” Opinion of the Judges, 
22 P. 464, 466, 13 Colo. 316. 


[a] Even appropriations for neces- 
sary expenses of government are not 
valid if they are in excess of the avail- 
able revenues or resources. In re 
Appropriations by General Assembly, 
22 P. 464, 18 Colo. 316. 


[b] Determination in advance as 
to the validity of the appropriation 
under this constitutional requirement 
cannot be had with assurance in any 
manner, and no eriterion exists on 
which such determination may be 
made, in every instance and under all 
circumstances. Opinion of the 
Judges, 22 P. 464, 13 Colo. 316; State 
v. Kenney, 26 P. 383, 10 Mont. 488. 


[ec] Constitutional exceptions to 


legislature] 


ane’ “a 
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requirement, in the first instance, but the legisla- 
tive action is not conclusive and the question of 
compliance with the requirement is a judicial one to 
be determined by the courts.*°? 
administrative officials of the state cannot, by any 
action in recognition of the validity of such appro- 
priations, render them valid or operative.°? An im- 
plication of similar restrictions on the amount of 
appropriations which may be made within a given 
fiscal period has been made, in the absence of 
direct prohibition, from constitutional limitations 
on indebtedness®” or on taxation.°* 


The executive and 


requirement.—Where the  constitu- 
tional provision specifically excepts 
from its operation appropriations for 
specifically declared purposes, the leg- 
islature may validly make appropria- 
tions for the objects designated with- 
out any revenue from which they can 
be met or any provision for taxation 
to supply such revenue. State v. 
Stewart, 171 P. 755, 54 Mont. 504. 


[d] Provision as limitation on con- 
tinuing appropriations.—(1) Where 
the legislature provides a continuing 
appropriation but only provides for 
the raising of revenues to meet such 
appropriation for a part of the time 
for which it is to run, it has been held 
in at least one jurisdiction that the 
provision limiting appropriations by 
revenues had or provided operates to 
destroy the validity of the parts of the 
continuing appropriation, as to which 
no revenue provision has been made 
(Briggs v. Greenville County, 135 S.E. 
153, 1387 S.C. 288; State v. McCown, 
75 S.E. 392, 92 S.C. 81), (2) but does 
not affect the authority to make con- 
tinuing appropriations generally 
where they are coupled with sufficient 
provision for revenue (Briggs v. 
Greenville County, supra). 


89. State v. State Board of Exam- 
iners, 238 P. 316, 74 Mont. 1. 


[a] QTlustration.—That the in- 
heritance tax, by reason of the death 
of a prominent citizen, will bring in 
more than enough, within the period 
of the appropriation, to make up any 
deficiency in the income subject to ap- 
propriation under the Constitution, 
did not validate such act, where it 
was unconstitutional when passed. 
State v. State Board of Examiners, 238 
P. 316, 74 Mont. 1. 


90. In re Appropriations by Gen- 
oa Assembly, 22 P. 464, 13 Colo. 


[a] Auditor’s estimates of probable 
revenues are of assistance in deter- 
mining the amount of appropriations 
that may be made, but they are not 
conclusive, and, if erroneous, afford 
no support to illegal appropriations. 
In re Appropriations by General As- 
sembly, 22 P. 464, 13 Colo. 316. 


91. Parks v. Soldiers’, ete., Home 
Commissioners, 43 P. 542, 22 Colo. 86; 
Henderson v. People, 31 P. 334, 17 
Colo. 587; In re Appropriations by 
General Assembly, 22 P. 464, 13 Colo. 
816; People v. King’s County, 52 N.Y, 
556. See State v. Kenney, 26 P. 383, 
10 Mont. 488 (recognizing the rule). 


92. Appropriations in excess of 
revenues as within constitutional lim=- 
itations on debts see supra § 369. 


93. Graham v. Childers, 241 P. 
114 Okl. 38. ae 


[a] Statute held not to exceed con- 
stitutional restriction on legislative 
power to appropriate implied from 
limitations on amount Of Stan. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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 [§ 392] (e) Matters Capable of Being Included®* 
—aa. In General and Special Appropriation Bills. 
Special appropriation bills are necessary only when 
appropriations are made which cannot be provided 
for in the customary general appropriation bills ;°5 
conversely, where not required by the constitution, it 
is not necessary that all expenses for carrying on the 
government be provided by the general appropria- 
However, a statute requiring special 
appropriations for particular classes of claims ne- 
cessitates the existence of such appropriations, in 
order that a statute creating such claims may give 
to those vested with them any available right on 
By the constitutions of some states, 
the legislature is authorized to include in a general 
appropriations bill appropriations for certain desig- 


tions bill.®& 


such elaims.°7 


Graham y. Childers, 241 P. 178, 114 
Okl. 38. 


94. General or special character of 
fund as affecting requirement of spec- 
ification of: 


Amount see supra § 389 text and 
note 54, 


Purpose see supra § 390 text and note 


95. State v. Smith, 66 So. 61, 188 
Ala. 4382. See Borden v. Louisiana 
State Board of Education, 12 So. 655, 
168 La. 1005, 67 A.L.R. 1183 (holding 
that inclusion in the General Appro- 
priation Act [Act (1928) No. 143] of 
an appropriation for the purchase of 
free school books was valid as relat- 
ing to ordinary expense of govern- 
ment, a class of expense which might 
by the constitution be included in the 
general appropriation bill). 


96. McCracken v. State, 167 P. 
1001, 41 Nev. 49; State v. Eggers, 91 
P. 819, 29 Nev. 469, 16 L.R.A.N.S. 630; 
State v. Derham, 39 S.E. 379, 61 S.C. 
258; State v. King, 67 S.W. 812, 813, 
108 Tenn. 271; Pickle v. Finley, 44 
S.W. 480, 91 Tex. 484. 


97. Smith v. Virginia State High- 
wey, Commission, 109 S.E. 312, 131 Va. 
ii 


[a] Specific provisions in statute 
requiring special appropriations (1) 
for certain classes of claims render 
it essential that statutes recognizing 
or creating such claims should include 
a special appropriation for their pay- 
ment in order that there may be any 
appropriation available (Smith v. Vir- 
ginia State Highway Commission, 109 
S.E. 312, 131 Va. 571); (2) and hence, 
Since the legislature, although provid- 
ing by the Workmen’s Compensation 
Act for compensation for injuries to 
state employees, made no provision 
for the payment of claims for such 
injuries, where another statute (Code 
[1919] § 2582) provided that no judg- 
ment or decree, unless otherwise pro- 
vided, should be paid without special 
appropriation, the industrial commis- 
sion could not direct the payment of 
compensation for the death of a 
state employee working under the 
highway commission from any fund, 
but the payment must be provided for 
by special appropriation by the leg- 
islature (Smith v. State Highway 
Commission of Virginia, supra). 


98. See constitutional provisions; 
and cases infra notes 99-17. 


[a] Official salaries and expeuses. 
—Where, by the constitution, the 
ordinary expenses of the legislative, 
executive, and judicial departments 
may be included in the general appro- 
priations bill “every officer of . . . 
[the] . . . state who holds his 
position by election or appointment, 
and not by contract, and whose duties 
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are defined by statute, and are in their 
nature continuous, and relate to the 
administration of the affairs of the 
state government, and whose salary is 
paid out of the public funds, is a pub- 
lic officer of either the executive, leg- 
islative, or judicial department of the 
government, and may in the discretion 
of the legislature properly have his 
salary included in the general appro- 
priation bill,” and “as the officers es- 
tablished by the constitution and 
those created by authorized legisla- 
tive authority are usually required 
to keep offices, records, papers, etc. 
Suara expenses for these and like 
items may also be provided for as a 
part of the ordinary expenses of the 
legislative, executive, and judicial de- 
partments of the government.” Parks 
v. Commissioners of Soldiers’, etc., 
Home, 43 P. 542, 546, 22 Colo. 86 [quot 
State v. Jorgenson, 142 N.W. 450, 456, 
25 N.D. 539, 49 L.R.A.N.S. 67]. 


[b] Purpose of provision.—(1) 
“One object of this is evidently to 
prevent the placing in one bill of ap- 
propriations for several purposes, and 
thereby combining in favor of all the 
advocates of each.” In re Continuing 
Appropriations, 32 P. 272, 273, 18.Colo. 
192. (2) “The purpose of this provi- 
sion is to prevent the incumbering of 
the general appropriation bill with all 
kinds of appropriations, thus simpli- 
fying it, and thereby reducing the 
chances of making ill-considered ap- 
propriations in the confusion that 
might otherwise arise, and preventing 
the retarding of the bill by protracted 
discussions over matters that more 
properly should be separately consid- 
ered.” Borden v. Louisiana State 
Board of Education, 123 So. 655, 660, 
168 La. 1005, 67 A.L.R. 11838. (3) ‘The 
primary object was undoubtedly to 
protect the state treasury against leg- 
islative raids by the insertion of spe- 
cial appropriations for new purposes 
in a general appropriation bill where 
they might pass unnoticed, when pos- 
sibly careful scrutiny and examina- 
tion of such items upon their merits, 
if presented separately, would result 
in their defeat. It was evidently also 
designed to prevent general legisla- 
tion in such a bill, in no way related 
to making provision for the expenses 
of the government.” State v. Marron, 
128 P. 485, 488, 17 N.M. 304. 


99, Farrell v. Oliver, 226 S.W. 529, 
146 Ark. 599; State v.°Holmes, 123 
N.W. 884, 19 N.D. 286. 


1. Callaghan v. Boyce, 153 P. 773, 


17 Ariz. 433; Farrell v. Oliver, 226 
SOW: 529; bo Ark.” 5995", Peo. . iv: 
O’Ryan, 204 P. 86, 71 Colo. 69; Leck- 


enby v. Post Printing & Publishing 
Co., 176 P. 490, 65 Colo. 443; Collier, 
ete., Lith. Co. v. Henderson, 32 P. 417, 
18 Colo. 259 [aff (App.) 30 P. 40]. 
See Peo. v. Spruance, 9 P. 628, 8 Colo. 
530 (dictum to same effect). , 
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nated objects and classes of expenses only, and is re- 
quired to make all other appropriations by separate 
bills, each embracing but one subject, or containing 
but one item of appropriation for a single and cer- 
tain purpose therein expressed.?§ 
are mandatory,°®® and the inclusion of matters with- 
in the general appropriation bill which are not em- 
braced within the constitutionally specified subjects 
or properly connected therewith is void by operation 
of the constitution.t 
priation bills are not limited to bare appropriations. 
for the objects enumerated ;? 
thereto and directly connected therewith, such as 
provisions for the means and methods of raising, the 
expenditure of, and accounting for, the funds ap- 
propriated may validly be included.? 


Such provisions 


However, the general appro- 


any matter germane 


General legis- 


[a]. Rule applied.—(1) Within 
Const. art 5 § 29, restricting appro- 
priations by a general bill to those for 
the expenses of the executive, legisla- 
tive, and judicial departments, and in 
view of art 4 § 1, dividing the powers 
of the government into three depart- 
ments, and art 6, § 1, defining the “ex- 
ecutive department” as consisting of 
certain specified officers, all of whom 
shall keep their offices in person at the 
seat of government, an appropriation 
for the maintenance of industrial 
schools, which are governed by a 
board of managers appointed by the 
governor, is not an appropriation for 
the ordinary expense of the executive 
department, and is therefore invalid 
when made by the general appropri- 
ation bill. Farrell v. Oliver, 226 3.W. 
529, 146 Ark. 599. (2) An attempt to 
create a new office in a general ap- 
propriation bill was a violation of the 
provision of Const. art 5 § 32 that the 
general appropriation bill shall em- 
brace nothing but appropriations. 
Peo. v. O’Ryan, 204 P. 86, 71 Colo. 69. 
(3) An appropriation for printing 
matter not comprised in ‘‘the ordinary 
expenses of the executive, legislative, 
and judicial departments of the 
state,” for instance, for circulation 
among the people of copies of reports 
of the state engineer, was incapable 
of inclusion in the general appropri- 
ation bill and void when so made. 
Collier, ete., Lith. Co. v. Henderson, 
rite 417, 18 Colo. 259 [aff (App.) 30 P. 


[b] Matters authorized to be in- 
cluded in general appropriation should 
be thus provided for, rather than by, 
special appropriations. In re Board 
of Public Charities, 36 Pa.Co. 142. 


2. State v. Marron, 128 P. 485, 17 
N.M. 304; Commonwealth v. Greene, 
29 A. 297, 161 Pa. 582. 


3. State v. Marron, 128 P. 485, 17 
N.M. 304; Commonwealth v. Greene, 
29 A. 297, 161 Pa. 582. 


“To sustain the contention that the 
general appropriation bill should con- 
tain nothing, Save the bare appropri- 
ations of money, and that provisions 
for the expenditure of the money, or 
its accounting, could not be included 
therein, or that the method and means 
of raising the money appropriated 
could not likewise be included, would 
lead to results so incongruous that it 
must be presumed that the framers 
of the Constitution had no such intent 
in the adoption of the restrictions re- 
ferred to. We have examined general 
appropriation bills of various states, 
having somewhat similar provisions 
and some much more restrictive, and 
have failed to find a single act that 
does not contain some provision for 
the expenditure and accounting for 
the money appropriated. To hold that 
such an act should contain nothing 
but the bare appropriation of money 
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lation in general appropriation bills is prohibited by 
such a constitutional provision, even though such 
legislation bears some relation to the appropria- 
tion; and hence provisions in such bills establish- 
ing a permanent policy to be pursued in the future 
with reference to the disposition of particular ‘state 
funds are void. A general provision in the appro- 
priation bill, for the payment of all obligations not 
specifically enumerated in the statute, is to be con- 
strued in connection with the constitution as not 
including appropriations for claims whose nature 
falls within the coxstitutional prohibition;® and the 
same has been held as to an appropriation for claims 
of a specified class which includes both claims thus 
described in the constitution and others not so enu- 
merated.” According to some authority, in order for 
a bill to be valid as a special appropriation embrac- 
ing but one subject, it is not sufficient that it 13 dis- 
connected from other appropriations and is related 
to the subject matter of the bill in which it appears, 
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but the bill must be especially enacted for the pur- 


would necessitate the framing and 
passage of numerous separate acts, 
making provisions for the expenditure 
and accounting for the money appro- 
priated by the various items in the 
general appropriation bill. . . . 
jf the construction contended for 
could be sustained, then separate acts, 
covering each of these incidental mat- 
ters, would necessarily be required, 
making legislation cumbersome in the 
extreme, and requiring endless detail 
work on the part of the lawmakers, 
which we cannot believe was contem- 
plated by the framers of the Consti- 
tution. What vice or evil can there be 
in making provisions in such an act, 
which are incidental to the main fact 
of the appropriation? The limitation 
was imposed upon the main act of the 
appropriation, and not the matters 
of detail connected with such appro- 
priation.” State v. Marron, 128 P. 
485, 488, 17 N.M. 304. 


“Tt cannot be assumed that the 
constitution meant to compel the leg- 
islature even to supervise all the de- 
tails of the government. That is 
properly the function of the executive 
and judicial branches. . What work 
there is to be dene, and what clerical 
force is requisite to do it, is a ques- 
tion of detail, as to which much must 
necessarily be left to the head of each 
department. It is clearly the legisla- 
tive province to keep a general control 
over the expenditure of the public 
funds, but this it does so long as no 
money is paid out without a previous 
appropriation for that purpose. 
While it thus holds the purse strings, 
it controls the whole subject as com- 
pletely as its proper functions under 
the constitution demand. In passing 
general appropriation bills, the con- 
stitution limits them to the ‘ordinary 
expenses of the executive, legislative, 
and judicial departments,’ and some 
other enumerated matters, and every 
valid appropriation in this form must 
appear to be reasonably within the de- 
scription of ‘ordinary expenses;’ but 
it would be sticking in the bark to re- 
quire a separate bill to be passed év- 
ery time an additional clerk was to be 
appointed in a public department. In 
regard to the particular item under 
consideration, it appears to be intend- 
ed to pay for part of the regular and 
ordinary work of the officers named, 
and therefore to be for their ordinary 
expenses. It is a recognition by the 
legislature that the prothonotary can- 
not do the whole work of his office 


proprio manu, and an authority to him 
to have a portion of it done at the 
public cost. By such recognition and 
authority, it becomes a part of the 
ordinary expenses of his office, and 
that his office is a part of the judicial 
department of the commonwealth 
does not admit of question. As al- 
ready said, it is conceded on all hands 
that the legislature had ample power 
to do the substantial thing that it did, 
to wit, authorize the appointment of 
a clerk in the office of the prothono- 
tary, and provide for his salary out of 
the public treasury; and as the pur- 
pose of such appointment, and the 
duties of the appointee, were to se- 
cure the performance of the regular 
and ordinary work of the office, we 
are of opinion that the legislature 
might constitutionally do it in the 
form they did, by an item in the gen- 
eral appropriation bill for the judi- 
cial department.” Com. v. Gregg, 29 
A. 297, 298, 161 Pa. 582. 


4. State v. Sargent, 134 P. 218, 18 
Ni Mi Ste 


5. State v. Sargent, supra. 
6. State v. Smith, 65 So, 942, 187 
Ala. 411. See Collier, ete., Lith. Co. v. 


Henderson, 32 P. 417, 18 Colo. 259 (so 
construing an appropriation for ex- 


penses of a_ generally described 
class). 
[a] Rule applied.—Under Const. § 


‘71, the general appropriations bill is 


required to embrace none but certain 
designated objects, and is specifically 
prohibited from increasing salaries or 
making appropriations for officers and 
employees whose salaries and employ- 
ment have not been previously pro- 
vided for by law; and a clause ina 
general appropriations bill providing 
that a sum be set aside for the pay- 
ment of all obligations not therein 
specifically enumerated, read in con- 
nection with the constitutional pro- 
vision, was inoperative as an appro- 
priation for the salary of an attorney 
employed by the governor under an 
invalid statute and for whose employ- 
ment and salary no valid statutory 
authorization existed. State v. Smith, 
65 So. 942, 187 Ala. 411, 


7. Shaw v. Grumbine, 278 P. 311, 
137 Okl. 95. 


[a] Thus provisions in Comp. St. 
(1921) § 156, authorizing the employ- 
ment by the senate in impeachment 
proceedings of such _ stenographic, 
clerical, and other help as might be 
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pose of the appropriation and for no other purpose 
whatever.’ Other authority exists, however, holding 
that if the appropriation is a mere incident to a 
larger, but still single, subject of legislation, special 
appropriations need not be made in a bill containing 
nothing but the appropriation itself,® although, 
where the appropriation constitutes the entire pur- 
pose in view, the bill can contain nothing but the ap- 
propriation;!° and sustaining the validity of a spe- 
cial appropriation as inclusive of but one subject 
where it appropriates several] sums for several spe- 
cifie objects, which are all necessary or convenient 
or tend to the accomplishment of one general de- 
sign, notwithstanding other purposes than the main 
design may be thereby subserved.** 
priation is for one purpose, as clearly defined as the 
nature thereof permits, the fact that other provi- 
sions in the act have to do with ways and means for 
carrying out such purpose does not render the 
act obnoxious to the constitution, as such collateral 


If an appro- 


required, leaving it to future action 
to determine the number of such em- 
ployees required and the amount of 
their compensation were inoperative 
as a provision by law for the employ- 
ment and amount of salary of state 
officers or employees, within the terms 
of a constitutional provision author- 


izing appropriations therefor to be. 


included in a general appropriation 
bill, and the salaries of such persons 
must be appropriated by a special ap- 
propriation. Shaw v. Grumbine, 278 
Peel, we ORI 95. 


8. Woolf v. Taylor, 13 So. 688, 98 
Ala. 254. 


9. Hill v. Rae, 158 P. 826, 52 Mont. 
378, L.R.A.1917A 495; Commonwealth 
v. Powell, 94 A. 746, 249 Pa. 144. . 


[a] Thus (1) there is no violation 
of the provision where the legislature 
establishes a bureau or commission 
and appropriates funds for its in- 
auguration or to carry out the objects 
for which it was created (Hill v. Rae, 
158 P. 826, 52 Mont. 378, L.R.A1917A 
495), (2) or where, in a general law 
respecting the licensing and regula- 
tion of motor vehicles, an appropria- 
tion of the sums received under the 
act is made (Commonwealth v. Pow- 
ell, 94 A. 746, 249 Pa. 144), 


10._ Hill v. Rae, 158 P. 826, 52 Mont. 
378, L.R.AI917TA 495. 


11. State v. Moore, 88 S.W. 881, 76 
Ark. 197, 70 L.R.A. 671; State v. 
Sloan, 53 S.W. 47, 66 Ark. 575; 74 
Am.S.R. 106. 


_[a] Rule applied.—(1) Where a 
bill made an appropriation for the 
building of a state capitol on the pen- 
itentiary grounds and for the build- 
ing of a new penitentiary to replace 
the one to be demolished, the act was 
held to be for the single purpose of 
appropriations for building a new 
capitol, together with resultant in- 
cidental expenses, and to be a valid 
special appropriation bill embracing 
but_one subject. State v. Sloan, 53 
S.W. 47, 66 Ark. 575, 74 Am.S.R. 106. 
(2) A statute providing appropria- 
tions for the maintenance of the state 
militia and for the use of the adjutant 
general, the latter provision effecting 
a repeal of a former statute that the 
secretary to the governor should be 
the adjutant general and that he 
should serve without pay, was held 
not repugnant to the constitution, and 
the statute was valid. State v. Moore, 
ee OE 881, 76 Ark. 197, 70 L.R.A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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provisions are not separate purposes.12 It has, 
moreover, been held that the requirement applies 
only to the regular appropriations periodically made 
out of the general revenues and has no application 
to a fund created for a special purpose and dedicated 
by the act, under which the fund is created, to a 
particular use.1? Under constitutional provisions 
requiring special appropriation bills to contain but 
one item of appropriations, for a single and certain 
purpose therein expressed, it has been held that no 
bill authorizing the payment of all claims of a par- 
ticular class is valid;!* and the same has been held 
as to bills providing for the payment of several enu- 
merated claims of different individuals, although 
such claims arise from a common source of liabil- 
ity.15 Under such provisions, however, the purpose, 
if single and certain, may be general in character 
and the appropriation valid, although it extends to 
a number of claims, all falling within that pur- 
pose;?® but if the appropriation is for different 
specific purposes, although they are all more or less 
promotive of the same general purpose, it cannot be 
sustained.* 


[§ 393] bb. In Bills Providing for Salaries and 
Other Expenses of Government.'® In some states, 
the constitutions provide that laws making appro- 
priations for the salaries of public officers and other 
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current expenses of the state shall contain provi- 
sion on no other subject.1® Such provisions have 
been held to have reference only to general appropri- 
ations bills or those of like nature whose object 
is provision for the salaries and other described ex- 
penses and to be designed from the attachment to 
such bills of provisions, foreign to their purpose, as 
riders ;?° and, where the constitutional provision is 


‘thus construed, an act, the general purpose of which 


is not to make provision for salaries and expenses, 
may make provision for the payment of expenses 
necessary, proper, incidental, or growing out of the 
law itself, including payment of the persons em- 
ployed;?! and, moreover, appropriations for past 
deficiencies in operating expenses as well as for the 
present cost of maintenance of the state government 
may be included as current expenses of the state.?? 
However, there is other authority holding that the 
effect of such a provision is to prohibit totally the 
union of appropriations for the specified purposes 
with any other provisions whatsoever,?* including 
provisions making appropriations for other than 
the specified purposes;?4 and hence that appropria- 
tions for salaries may not be incidentally included 
in laws creating and defining the offices to which 
the salaries pertain.2® The application of this re- 
striction is not confined to those officers for whom 


In Nebraska (1) the contrary 


12. State v. Stewart, 171 P. 755, 54 
Mont. 504. 


[a] TIllustration—L. (1918, Ex- 
tra Sess.) ec 21, making an appropri- 
ation “to assist the United States in 
carrying on and prosecuting the war 
now existing,’ and further providing 
that the sum should be used in mak- 
ing loans to assist in the purchase of 
seeds and livestock, in the hiring of 
labor for the purpose of raising such 
products, and in transporting and 
marketing them, was not void under 
the requirement that special appro- 
priations be for a single purpose. 
State v. Stewart, 171 P. 755, 54 Mont. 
5 


13. Commonwealth v. Powell, 94 A. 
746, 249 Pa. 144. 


14. Westinghouse Elec., etc., Co. v. 
Chambers, 145 P. 1025, 169 Cal. 131. 


[a] Bule applied.—Pol. Code _ § 
8669, providing an opportunity for the 
payment of all judgments for illegally 
collected taxes, was repugnant to such 
constitutional provision, and hence 
void. Westinghouse Elec., etc., Co. v. 
Chambers, 145 P. 1025, 169 Cal. 1381. 


15. Sullivan v. Gage, 79 P. 537, 145 
Cal, 759. 

[a] Ilustration—An  appropria- 
tion made for the payment of the 
enumerated claims of several indi- 
viduals, arising as costs in an action 
by the state to wind up a corporation 
and for a receivership thereof (St. 
[1895] p 228 ec 193) which action was 
wrongful and void, was invalid as be- 
ing neither confined to one item nor 
for a single purpose. Sullivan v. 
Gage, 79 P. 537, 145 Cal. 759. 


16. McClure v. Riley, 243 P. 429, 
198 Cal. 23; Ryan v. Riley, 223 P. 
1027, 65 Cal.App. 181. 

[a] MZlustrations.—(1) The _ Cali- 
fornia Motor Vehicle Act (St. [1913] 
p 517), having to do with the high- 
ways of the state and the regulation 
of traffic thereon, and appropriating 
funds to be used for that purpose, has 
been held valid under this provision. 
Ryan v. Riley, 223 P. 1027, 65 Cal. 
App. 181. (2) A special appropriation 
for “completing the construction, 


equipment and furnishings of state 
buildings : for laying out and 
beautifying the grounds, and also for 
the rearrangement of the state capitol 
building,” expressly declared to be 
supplemental to certain other acts 
(St. [1925] p 726), was valid under 
this constitutional provision ‘where 
the connected acts had but a single 
general purpose, namely, the con- 
struction of addttional state build- 
ings, to which the special appropria- 
tion was germane. McClure v. Riley, 
243 P. 429, 198 Cal. 23. 


17. Murray v. Colgan, 29 P. 871, 94 
Cal. 435. 
[a] Rule applied.—Where an act 


for the encouragement of ramie cul- 
ture (St. [1891] p 283) appropriated 
money for free distribution of ramie 
roots and for a bounty on ramie fiber, 
and for the payment of the salary of 
a state superintendent of ramie cul- 
ture, such act was void as containing 
more than one item and including 
more than a single purpose. Murray 
v. Colgan, 29 P. 871, 94 Cal. 435. 


18. Who are state officers see su- 
pra §§ 94-101. 


19. See constitutional provisions; 
and cases infra notes 19-27. 


20. Amos v. Moseley, 77 So. 619, 
74 Fla. 755, L.R.A.1918C 482; Hvan- 
hoff v. State Industrial Accident Com- 
mission, 154 P. 106, 78 Or. 503; Burch 
v. Earhart, 7 Or, 58. 


“The purpose of such a provision is 
generally conceded to be to prevent 
including in bills appropriating money 
to carry on the government of the 
state measures foreign to that pur- 
pose, and by taking advantage of the 
necessities of the state, force the leg- 
islature to adopt them, or stop the en- 
tire machinery of the government for 
want of funds to carry it on.” Amos 
v. Moseley, 77 So. 619, 624, 74 Fla. 
755, L.R.A.1918C 482. 


21. Amos v. Moseley, 77 So. 619, 74 
Fla. 555, L.R.A.1918C 482; Evanhoff 
v. State Industrial Accident Commis- 
sion, 154 P. 106, 78 Or. 503. See In 
the Matter of the Hxecutive Com- 
munication, ete., 14 Fla. -285 (dictum 
to same effect). 


fa] 
rule was originally adopted (State v. 
Cornell, 83 N.W. 72, 60 Neb. 276), (2) 
but later authority exists in conform- 
ity with the rule as stated in the text 
(State v. Hall, 155 N.W. 288, 156 N.W. 
16, 99 Neb. 89). 


22. Burch v. Earhart, 7 Or. 58. 


23. Peo. v. Russel,. 142° Now. 53.7, 
311 Ill. 96; Fergus v. Russel, 110 N.E. 
130, 270 Ill. 304, Ann.Cas.1916B 1120 
Ritchie v. Peo., 40 N.E. 454, 155 Ill. 
98, 29 L.R.A. 79, 46 Am.S.R. 315. 


“The manifest object of this pro- 
vision is to separate legislation from 
appropriation, in order that no offi- 
cer’s salary shall depend upon legis- 
lation and no legislation upon the sal- 
ary. of any officer.” People v. Joyce, 
92 N.E. 607, 246 Ill. 124, 128, 20 Ann. 
Cas. 472. z 

“The manifest intention of section 
16 was to make the subject of appro- 
priations for the pay of the members 
and officers of the legislature, and for 
the salaries of the officers of the gov- 
ernment, a Separate and distinct sub- 
ject for legislative action. In a bill 
making appropriations for those ob- 
jects, every provision is unconstitu- 
tional which proposes to do anything 
besides making such appropriations. 

. . The design of that section 
was: to enable the people to see clearly 
what and how much compensation 
their servants are receiving, without 
being confused by a commingling of 
outside matters with appropriations 
therefor.” Ritchie v. Peo., 40 N.E. 
454, 461, 155 Ill. 98, 29 L.R.A. 79, 46 
Am.S.R. 315. 


[a] Salaries of employees may be 
united with other items in appropria- 
tions bills under a constitutional pro- 
vision that appropriations for the sal- 
aries of officers of the government 
shall contain no provision on any oth- 
er subject, the provision relating only 
to the salaries of state officers and 
not to those of state employees. Fer- 
gus v. Russel, 110 N.E. 130, 270 Ill. 
304, Ann.Cas.1916B 1120. 


er 


24. Fergus v. Russel, supra. 
25. People v. Russel, 142 N.H. 537, 
311 Ill. 96; Mathews v. Peo., 67 N.E. 
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an appropriation is made by the constitution itself, 
but extends to purely statutory officers as well.*® 
The provision, however, has no reference to legis- 
lation dealing merely with the manner in which 
existing appropriations for the specified purposes 
shall be disbursed, or made available to persons en- 


titled thereto.?7 


[§ 394] (£) Constitutional Prohibition of Appro- , 
By the constitutions of 
some states, appropriation of money by private laws 
is prohibited ;2® such a provision prohibits appropri- 
ations for any purpose in a private law,*® but does 
not prohibit all appropriations to private persons.*? 


[§ 395] (4) Nature of Appropriation®°—(a) Ap- 
propriations for Salaries of Officers. 


priation by Private Law.?* 


28, 202) Ill’ 389, 95. Am-S\R. 241,) 63 
L.R.A. 73; Ritchie v. People, 40 N.E. 
454, 155 Ill. 98, 29, L.R.A. 79, 46 Am. 
S.R. 315. 


26. State v. Cornell, 83 N.W. 72, 60 
Neb. 276. 2 


27. Peo. v. Beveridge, 38 Ill. 307. 


[a] Provision for payment in gold 
of official salaries provided by other, 
statutes may be united with’ provi- 
sions on other subjects, including oth- 
er appropriations. People v. Bever- 
idge, 38 Ill. 307. 


28. Validity of special acts as to 
public funds or property generally 
See statutes 59 °C.J. 


29. See constitutional provisions; 
and cases infra notes 30-31. 


30. Hagler v. Small, 138 N.E. 849, 
307 Ill. 460; Fergus y. Russel, 11 
INS EG6y 2707 LL) 20- 


31. Hagler v. Small, 138 N.E. 849, 
307 Ill. 460; Fergus v. Russel,, 115 
NeE. 166,.27-7 D2520- 


32. Appropriations increasing sal- 
aries of officers see supra § 250. 


Statutes directing payment of sal- 
aries as continuing appropriations see 
infra § 399. 


33. Ala.—Rigegs v. Brewer, 64 Ala. 
282; Reynolds v. Taylor, 438 Ala. 420; 
muchots v. Comptroller, 4 Stew.&P. 
154. : 


Colo.—Peo. v. Goodykoontz, 
414, 22 Colo. 507. 


Idaho.—Jeffreys v. Huston, 129 P. 
1065, 23 Idaho 372; Gilbert v. Moody, 
25 P. 1092, 3 Idaho 3. See Reed v. 
Huston, 132 P. 109, 24 Idaho 26, Ann. 
Cas.1915A 1287 (holding that such is 
the rule, at least where the salaries 
of constitutional officers are concern- 
ed); Rich v. Huston, 132 P. 112, 24 
Idaho 34 (to same effect). 


Mont.—State v. Kenney, 26 P. 197, 
10 Mont. 485. See State v. Kenney, 29 
P. 89, 11 Mont. 553 (similar holding 
where a statute prescribed the fees 
of the state reporter and directed the 
manner of their computation and pay- 
ment). 


Nev.—State v. Eggers, 128 P. 986, 
35 Nev. 250; State v. Eggers, 91 P. 
819, 29 Nev. 469, 16 L.R.A.N.S. 630. 
See State v. Eggers, 112 P. 699, 33 
Nev. 535 (dictum to same effect). 
But see State v. Hggers, 136 P. 104, 36 
Nev. 364 (where the statute creating 
the office and defining the salary does 
not direct that it shall be paid out of 
the funds of the state, it cannot be 
considered as an appropriation of 
state money for such salary). 


N. M.—State v. Sargent, 136 P. 602, 
18 N.M. 272. See Dorman v. Sargent, 


45 P. 


STATES | 


According to 


150 P. 1021, 20 N.M. 413 (to the same 


effect where the statute merely creat- 
ed the office and fixed the amount of 
the salary, without prescribing the 
manner of payment, where there was 
another general statute prescribing 
the manner of payment of state offi- 
cers). 


N. D.—State v. Jorgenson, 154 N.W. 
525, 31 N.D. 563; State v. Jorgenson, 
ine we 450}; 25) IND:./5 39,49 da.RA. 

oe, Oils 


Okl.—Menefee v. Askew, 107 P. 
159,25 Okl. 623, 27 L.R.A-(N.S.) 537. 
But see Meyer v. Clift, 123 P. 1042, 31 
Okl. 793 (holding that a statute fixing 
the salary of an office and directing 
the manner of payment, but leaving 
the number of officers who might be 
appointed to such offices utterly in- 
definite was void for failure to specify 
the amount of the appropriation as re- 
quired by the constitution and further 
Suggesting by way of dictum that 
such a statute, regardless of any in- 
definiteness of amount, might be fair- 
ly implied as not making an appropri- 
ation, by virtue of the constitutional 
provision that the general appropria- 
tion bill should make no appropriation 
for Such officer, unless his employ- 
ment and the amount of his salary be 
already provided by law). 


Tenn.—State v. King, 67 S.W. 812, 
108 Tenn. 271. 


Wash.—State v. Grimes, 34 P. 833, 
7 Wash. 191. See State v. Clausen, 
162 P. 1, 94 Wash. 166 (recognizing 
the rule). 


Wyo.—State v. Burdick, 33 P. 125, 
4 Wyo. 272, 24 L.R.A. 266. 

See Sibert v. Garrett, 246 S.W. 455, 
197 Ky. 17 (dictum to same effect); 
Sweeney v. Commonwealth, 82 S.W. 
639, 118 Ky. 912 (holding that a gen- 
eral statute [St. (1903) § 2705], pre- 
scribing the amount of pay of the 
militia when in active service and 
specifying the manner of payment, 
was a sufficient appropriation to cov- 
er such pay during a time when the 
militia was in service). 


[a] In California (1) a direction 
that particular officers should receive 
a specified periodical compensation, 
payable out of money in the state 
treasury not otherwise appropriated, 
enacted in the form of a general stat- 
ute is sufficient to constitute an ap- 
propriation for such salary (Humbert 
v. Dunn, 24 P. 111, 84 Cal. 57), (2) al- 
though prior decisions in that state 
exist in which such a statute was held 
insufficient as an appropriation (Bag- 
gett v. Dunn, 10 P)y125,.69 Cal. 75, 
See Stratton v. Green, 45 Cal. 149 
[similar holding as to a statute estab- 
lishing salaries payable from the 
“General Fund’]; Myers v. English, 
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some authority, where there is a general law fixing 
the amount of an official salary and prescribing pay- 
ment thereof, the statute of itself operates as an 
appropriation satisfying the constitutional require- 
ment that appropriations be made by law;** 
is other authority, however, holding that. such a 
statute is insufficient to fulfill the constitutional re- 
quirement of an appropriation,** at least where 
there is no explicit direction in the statute for the 
payment of the salary from any of the funds in the 
treasury,®® or for the drawing of a warrant for such 
salary,?® and that the failure of the legislature to 
make specific provision for the payment of such 
salary for any particular period results in the 
nonexistence of any appropriation for such purpose 


there 


9 Cal. 341 [so holding, although the 
salary in question was that of a con- 
stitutional officer]). 


[b] In Nebraska it was early held 
that such provision was not an ap- 
propriation (State v. Weston, 6 Neb. 
16), (2) but the doctrine of the text 
rule has since been applied (State 
v. Hall, 155 N.W: 228, 156 N.W. 16, 99 
Neb. 89): 


[c] No distinction between consti- 
tutional and statutory officers exists, 
it has been held, in so far as the suf- 
ficiency expression of a particular 
provision to create a_ salary appropri- 
ation is concerned. Dorman v. Sar- 
gent, 150 P. 1021, 20 N.M. 413; State 
v. Jorgenson, 142 N.W. 450, 25 N.D. 
539, 49 L.R.A.N.S. 67; State v. Bur- 
dick, 33 P. 125, 4 Wyo. 272, 24 L.R.A. 
266. But see State v. Weston, 6 Neb. 
16 (holding a statutory declaration 
respecting salary insufficient to con- 
stitute an appropriation, although the 
constitutional provision was sufficient 
for that purpose as to those officers 
coming within its purview). 


[d] Time at which payment shall 
be made need not be fixed by law, ei- 
ther by the statute creating the office 
or by any other general law, in order 
for the statute to be a salary appro- 
priation. Dorman vy. Sargent, 150 P. 
1021, 20 N.M. 413; State v. Burdick, 
33 P. 125, 4 Wyo. 272, 24 L.R.A. 266. 


34 Peo. v. Russel, 142 N.E. 537, 
311 Ill. 96; Peo. v. Joyce, 92 N.E. 607, 
246 Ill. 124, 20 Ann.Cas. 472; State v. 
Frazee, 29 So. 478,'105 La. 250; Shat- 
tuck v. Kincaid, 49 P. 758, 31 Or. 379; 
Pickle v. Finley, 44 S.W. 480, 91 Tex. 
484. See State v. Gordon, 139 S.W. 
403, 236 Mo. 142 (holding such a stat- 
ute inoperative as an appropriation, 
where the legislature had given it a 
practical construction by making a 
specific appropriation for such salary 
at the same session in which the gen- 
eral statute was enacted); New York 
v. Gorman, 49 N.Y.S. 1026, 26 App. Div. 
191 (holding that L. [1890] e¢ 528, 
making “provision for the compensa- 
LION OE su ten ania sheriff and 
his. subordinates, with appropriate 
machinery to provide the means,” was 
no appropriation). But see Mathews 
V...£60,,- 622 INE S28 2020 dls ase omg 
L.R.A. 73, 95 AmSR 241 (dictum to 
the effect that a statutory provision 
fixing salaries and declaring that they 
shall be paid ‘“‘out of any funds in the 
state treasury not otherwise appro- 
priated” was an appropriation for 
salaries). 


35. Peo. v. Russel, 142 N.E. 537, 
OL LP 9'6s 

36. Pickle y. Finley, 44 S.W. 480, 
91 Tex. 484. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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during such period.37 


Statutes permitting appointment. 
the statute only permits, and does not require, an 
appointment to a particular office is not sufficient to ~ 
prevent such statute from operating as an appro- 
priation for salary of that office, where the legisla- 


tive intention, that it shall do so, 


that circumstance may render such provisions inop- 
erative as appropriations by reason of a failure to 
comply with the constitutional requirement of a 
Where the act fixing the 
salary of an officer contemplates a further act of 
appropriation by the legislature, there is no appro- 
priation without such further legislation.*° 


specification of amount.?® 
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that, where the constitution creates certain offices, 


The fact that 


appears;°° but 


made.*? 


Constitutional establishment. It has been held 


37. Peo. v. Russel, 142 N.E. 537, 
311 Hl. 96; Shattuck v. Kincaid, 49 P. 
758, 31 Or. 379; Pickle v. Finley, 44 
S.W. 480, 91 Tex. 484. 


38. Davis v. Peo., 
Colo. 521. 


[a] Particular elements bearing 
on intention.—(1)' The fact that the 
Statute uses the words “may appoint” 
instead of “shall appoint” is of 
weight in determining whether or not 
an appropriation is intended (Davis 
v. Peo., 240 P. 942, 78 Colo. 158; Leddy 
ve-Cornell,” 120 P2153, 52 Colo: 189; 
38 L.R.A.N.S. 918, Ann.Cas.1913C 1304. 
See Davis v. Peo., 242 P. 995, 78 Colo. 
521 [recognizing the rule]), (2) but 
does not control such determination 
@awvis ‘Vv. Peo. °242 P.-995; 78" Colo. 
521); (3) and,the fact that the meth- 
od and the source of payment are 
pointed out by the statute indicates 
an intention to make an appropriation 
(Davis “v./ Peo., 242'°P. -995,- 78-Colo: 
521), (4) while an omission to desig- 
nate them has been considered as a 
factor in the determination that no 
appropriation has been made (Davis 
v. Peo., 240 P. 942, 78 Colo. 158; Leddy 
v. Cornell, supra). 


[b] Authorization to make con- 
tract of employment, with a direc- 
tion that the resultant expenses must 
be paid out of the state treasury, is 
not sufficient to make an appropria- 
tion for the payment of persons em- 
ployed under such statute. Kings- 
bury v. Anderson, 51 P. 744, 5 Idaho 
rh pule 


242 P. 995, 78 


39. Meyer v. Clift, 123 P. 1042, 31 
‘Okl. 793. 


40. Goodykoontz v. Acker, 
911, 19 Colo. 360. 


41. Thomas v. Owens, 4 Md. 189; 
State v. Hickman, 26 P. 386, 10 Mont. 


35. P. 


497; State v. Hickman, 23 P. 740, 9 
Mont. 370,, 8. L.A. | 403; State v. 
Weston, 4 Neb. 216. See Weston v. 


Herdman, 89 N. W. 384, 64 Neb. 24 
(holding that, where there was a con- 
stitutional ‘provision creating a par- 
ticular office to receive such salary, 
not in excess of a stipulated maxi- 
mum, as might be fixed by the legis- 
lature, and a statute prescribing the 
amount of pay, the statute was only 
a definition of the amount of a con- 
stitutional appropriation, and the con- 
stitutional provision made the appro- 
priation which was, except to amount, 
of the same nature as other consti- 
tutional appropriations); State v. 
Cornell, 83 N.W. 72, 60 Neb. 276 (dic- 
tum to the same effect); State v. 
Weston, 6 Neb. 16 (recognizing the 
rule but holding it inapplicable to the 
salaries of statutory officers); State 
v. Sargent, 136 P. 602, 18 N.M. 272 
(dictum to the same effect). _Com- 
pare Lightfoot v. Lane, 140 S.W. 89, 
104 Tex. 447 (holding that, where a 
salary thus designated was involved, 


P59 Cde— 7A] 


the official concerned could require 
the drawing of a warrant under the 


statutory and constitutional provi- 
Sions governing | warrants, even 
though no appropriation were. made 


for his salary, the right to a warrant 
being independent of payment and of 
the existence of an appropriation). 
But see State v. Frazee, 29 So. 478, 105 
La. 250 (dictum to the effect that con- 
stitutional provisions prescribing the 
salaries for various offices and the 
manner of payment thereof neverthe- 
less require a legislative appropria- 
tion of the salaries in question in 
order for them to be available). 


[a] Such constitutional appropria- 
tion supersedes the terms of such 
statutory appropriations relating to 
the same matter as existed before the 
adoption of the constitution. State 
v. Weston, 4 Neb. 216. 


42. Ariz.—Callaghan v. Boyce, 153 
P. 778, 17 Ariz. 433. See Hunt v. Cal- 
laghan, 257 P. 648, 32 Ariz. 235 (rec- 
ognizing the rule). 


Cal.—Peo. v. Pacheco, 27 Cal. 175; 
State v. McCauley, 15 Cal. 429. 


Colo.—Davis v. Peo., 242 P. 995, 78 
Colo. 521; Peo. v. O’Ryan, 204 P. 86, 
71 Colo. 69; In re Continuing Appro- 
priations, 32 P. 272, 18 Colo. 192. See 
Leddy v. Cornell, 120 P. 153, 52 Colo. 
189, 38 L.R.A.N.S. 918, Ann.Cas'913C 
1304 (recognizing the rule). But see 
Peo. v. Spruance, 9 P. 628, 8 Colo. 530 
{disappr In re Continuing Appropria- 
tions, 32 P. 272, 18 Colo. 192] (holding 
that a clause, in an act creating a 
bureau, that “to enable the said bu- 
reau to carry out the provisions of 
this act, the sum of one thousand dol- 
lars is hereby appropriated annually 
out of any moneys not otherwise ap- 
propriated’”’ was not a continuing ap- 
propriation but was a mere authoriza- 
tion to appropriate, and that specific 
appropriation for such bureau must 
be made by each successive legisla- 
tive assembly). 


Fla.—Amos v. Moseley, 77 So. 619, 
74 Fla. 555, L.R.A.1918C 482. 


Idaho.—Evans v. Huston, 150 P. 
14, 27 Idaho 559; Jeffreys v. Huston, 
129 P. 1065, 23 Idaho 372. ; 


Ind.—Campbell v. State Soldiers’, 
etc., Monument, 18 N.E. 33, 115 Ind. 
591. 


Minn.—Fleckten v. Lamberton, 72 
N.W. 65, 69 Minn. 187. 
Nev.—McCracken v. State, 167 P. 


1001, 41 Nev. 49. 


N. D.—State v. Sorlie, 219 N.W. 105, 
56 N.D. 650; State v. Jorgenson, 142 
N.W. 450, 25 N.D. 539, 49 L.R.A-N.S. 
67. 

Or.—Holmes v. Olcott, 189 P. 202, 


206, 96 Or. 38 [quot Cyc]. See Shat- 
tuck v. Kincaid, 49 P. 758, 31 Or. 379 


and directs the payment of prescribed salaries to 
persons holding them, that is a sufficient appropria- 
tion, and_no legislative appropriation for such sal- 
aries is required.‘ 


[§ 396] (b) Continuing Appropriations—aa. In 
General—(aa) Rule Stated. In the absence of a spe- 
cific constitutional prohibition, the legislature may 
make continuing appropriations, that is, those the 
payment of which is to be continued beyond the 
term or session of the legislature by which they are 
The effect of adopting such a continuing 
appropriation is the same as if its terms were writ- 
ten into the successive appropriations bills as and 


(dictum to the same effect). 


S. C.—State v. Moorer, 150 S.E. 269, 
152 S.C. 455 [appeal dism and cert den 
sub nom. Johnson y. State Highway 
Commission of South Carolina, 50 
S.Ct7 238,281 1.8. 691,°74 Libba. 11.20% 
and cit Cyc]; Briggs v. Greenville 
cee 136'S,Hy. 153,137 S.C, 288° [eit 

ye]. 


Wyo.—State v. Burdick, 33 P. 125, 4 
Wyo. 272, 24 L.R.A. 266. 


See Peo. v. Lippincott, 72 Ill. 578 
(recognizing the rule as having been 
in force prior to the adoption of a 
constitutional provision limiting the 
time for which appropriations might 
be made); Peo. v. Auditor-Gen., 9 
Mich. 141 (construing and applying 
a statute as being a standing appro- 
priation); Commonwealth vy. Powell, 
94 A. 746, 249 Pa. 144 (holding that an 
appropriation of a fund derived from 
revenues specially raised and dedi- 
eated continues as long: as the stat- 
ute which dedicates it to a particu- 
lar uSe remains in force); In re Paint- 
ing Bill, 38 Pa.Co. 569 (holding that a 
specific appropriation for a _ specific 
purpose continues available beyond 
the fiscal period without lapsing into 
the general fund); In re Historical 
Soc., 37 Pa.Co. 446 (to the same ef- 
fect). 


And see infra § 67 text and notes 
69, 70 


But see In re Armory Appropria- 
tions, 33 Pa.Co. 622 (holding continu- 
ing appropriations to be contrary to 
the policy of the state and that, al- 
though no time was fixed, a special 
appropriation lapsed at the end of 
the fiscal period); Lynn v. Polk, & 
Lea (Tenn.) 121 (dictum denying the 
power of the legislature to appro- 
priate for a term longer than the span 
of its existence). 


“Unless the Constitution prohibits 
expressly, or by necessary implica- 
tion, the legislature from disposing 
of the public revenues of the state by 
means of general continuing appropri- 
ation statutés, the legislature has am- 
ple power to enact such statutes, and, 
when enacted, they are as effective for 
their purpose as if sums were set 
aside for that purpose.’”’ Callaghan 
v. Boyce, 153 P. 773, 17 Ariz. 433, 451. 


[a] Provision requiring legisla- 
tive supply of annual revenue.—A 
constitutional provision (Const. § 2 
art 9), to the effect that ‘“‘The legis- 
lature shall provide for raising reve- 
nue sufficient to defray the expenses 
of the state for each fiscal year’’ does 
not operate as an inhibition of con- 
tinuing appropriations. Amos Vv. 
Moseley, 77 So. 619, 74 Fla. 755, L.R.A, 
1918C 482. 


[b] Statutory prohibition.—(1) It 
has been held, where the legislature, 
by a general statute (Gen. St. [1913] 


= Ne 2 ‘ 
7 Pit 


258: [59° C.K. . 


when they are passed,*® and an appropriation once 
effectively made and not containing any time limi- 
tation will stand until: annulled by some constitu- 


tional statute.*4 


[§ 397] (bb) Effect of Constitutional Prohibition. 
In several states, however, the constitutions provide 
that no appropriations shall be made or shall con- 
tinue in force longer than for a designated period,*® 
and, where it is so provided, appropriations, ex- 
pressed to be made for a longer period or as to which l 
no time limit is expressed, are void as to any time 


§§ 48, 49), abolished continuing appro- 
priations and provided that such ap- 
propriations should not be made, with 
certain exceptions as to special funds, 
that a continuing appropriation made 
before the adoption of such statute, 
not out of any special fund, was by a 
later statute (Gen. L. [1905] c 344 § 
20) terminated and no longer availa- 
ble as an appropriation (State v. 
Iverson, 147 N.W. 946, 126 Minn. 110), 
(2) and that moneys apportioned by 
the continuing appropriation to a 
particular use, received before the 
adoption of the statute prohibiting 
continuing appropriations, could not 
be claimed for that use at a time after 
the adoption of such statute, at least 
where the claims made on such ap- 
propriation were not shown to have 
accrued before the repealing statute 
went into effect (State v. Iverson, 
supra). 


[c]. Removal of restrictions on 
use.— Where a continuing appropria- 
tion is established, subsequent legis- 
lation not destructive of the appro- 
priation but limiting the amount 
thereof available for use, subject to 
removal of the restriction in the event 
of a deficiency, ascertained and de- 
clared in the manner prescribed by 
law, upon the approval of particular 
officials, the balance of the sum be- 
yond the prescribed amount becomes 
available for use by the agency for 
which it was appropriated after find- 
ing of a deficiency, to the extent ap- 
proved by those appointed for the pur- 
pose. Board of Fish and Game 
Com’rs of California v. Riley, 227 P. 
775, 194 Cal. 37. 


. [d] Requisites of continuing ap- 
propriatison.—An appropriation for 
the payment of a continuing or recur- 
ring obligation must embody a direc- 
tion sufficient to authorize the officers 
of the state to draw and pay the 
warrants therefor without any fur- 
ther appropriation and in the absence 
of any such direction in the law it 
must be assumed to have been in- 
tended that. each legislature should 
make an appropriation sufficient to 
meet the obligation. State v. Carter, 
226 P. 690, 31 Wyo. 401 


Restriction of continuing appro- 
priations by constitutional provisions 
inhibiting apprepriation in excess of 
revenues provided see infra § 391, 
text and note 87. 


43. Peo. v. O’Ryan, 204 P. 86, 71 
Colo. 69. 


44. Carr v. State, 26 N.E. 778, 127 
qe 204, 22 Am.S.R. 624, 11 L.R.A. 


45. See constitutional provisions; 
and cases infra this note and infra 
notes 46—58. 


{a] Such provisions are inapplica- 
ble (1) to statutes apportioning or 
dedicating a fund but not making any 
appropriation thereof (Borden y. 
Louisiana State Board of Education, 
123 So. 655, 168. La. 1005, 67 A.L.R. 
1183; Lionel’s Cigar Store v. McFar- 
land, 111 So. 341, 162 La, 956; Board 


STATES | 


propriation for 


the absence of subsequent legislation. 
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after the period fixed by the constitution and no ap- 


such purpose exists thereafter, in 
46 This is true 


-as well of appropriations for extraordinary expenses 


of Administrators v. Richhart, 71 So. 
735, 139 La. 446; State v. Henderson, 
60 S.W. 1098, 160 Mo. 190), (2) and 
to statutes adopted by the initiative 
authorizing legislative appropriations 
over a term of years (State v. Hrick- 
son, 244 P. 287, 75 Mont. 429). 


{[b] In Maryland, the budget 
amendment (Const. art 3 § 52), pro- 
hibiting the appropriation of money 
except: by the budget bill or by a sup- 
plementary appropriation bill, as de- 
fined in the act, prevents the adop- 
tion of continuing appropriations. 
Baltimore v. O’Conor, 128 A, 759, 147 
Md. 639, 40 A.L.R. 1058. 


[c] Purpose of such provision is: 
(1) To give the legislature the right 
and impose on it the duty of desig- 
nating periodically the particular de- 
mands against the state or other ob- 
jects to which the moneys in the 
treasury shall be from time to time 
applied. Lund v. Dickinson, 190 S.W. 
428, 126 Ark. 243. (2) To show at 
specified intervals, at one connected 
view, all sums for which the auditor 
can lawfully be called on to issue his 
warrant. State v. Holladay, 64 Mo. 
526. (3) “The object of the Consti- 
tutional provision requiring biennial 
appropriations for the support of the 
government is to render all depart- 
ments of the state government de- 
pendent upon the will of the people 
as expressed by its representatives, 
and to require the return to the 
source of power every two years for 
the necessary means of existence. 
The conservation of our liberties by 
the fathers in the past depended 
largely upon the control of the purse 
by the representatives of the people.” 
State v. Brian, 120 N.W. 916, 917, 84 
Neb. 30. “ 


46. Ark.—Lund v. Dickinson, 190 
S.W. 428, 126 Ark. 248; Jobe v. Cald- 
well & Drake, 136 S.W. 966, 99 Ark. 
20; Jobe v. Caldwell & Drake, 125 
S.W. 423, 938 Ark. 503; Moore v. Alex- 
ander, 107 S.W. 395, 85 Ark. 171. 


Ill.—Peo. v. Russel, 142 N.E. 587, 
311 Ill. 96; Peo. v. Swigert, 107 Il. 
494; Peo, v. Needles, 96 Ill. 575. 


Kan.—State v. Stover, 27 P. 850, 
47 Kan. 119; Martin v. Francis, 13 
Kan. 220. 


Mo.—State v. Holladay, 66 Mo. 385; 
State v. Holladay, 64 Mo. 526. See 
State v. Seibert, 12 S.W. 248, 99 Mo. 
122 (to the same effect). > 


Mont.—Hill v. Rae, 158 P. 826, 52 
Mont. 878, L.R.A.1917A 495. 


Neb.—State v. Moore, 69 N.W. 373, 
50 Neb. 88, 61 Am.S.R. 588; Opinion 
of Judges, 5 Neb. 566. 


Okl.—Menefee v. Askew, 107 P. 159, 
25 Okl. 623, 27 L.R.A.NiS. '537. 


See Colbert v. State, 39 So. 65, 86 
Miss, 769; State v. Cole, 32 So. 314, 
81 Miss. 174 (dicta to the same ef- 
fect); State v. Medbery, 7 Ohio St. 
522 [error dism 24 How. (U.S.) 413, 
16 L.Ed. 739]; Pickle v. Finley, 44 
S.W. 480, 91 Tex, 484 (both recogniz- 
ing the rule), ‘ 


as of those for the ordinary and_contingent expenses 
of government*’ and, likewise, it has been held as 
well of appropriations from funds raised in a special 
manner for specially declared purposes as of those 
made from the ordinary funds of the state raised 
for general governmental expenses;** as to which 
latter proposition there is, however, other authority 


[a] Statement of greater time 
than that for which a statute shall 
operate, according to some authori- 
ties, indicates either that the act was 
not intended as an appropriation in - 
view of the legislative knowledge 
that the constitution prevented its 
operation as such for the time fixed 
by statute, or, if so intended, it trans- 
gressed the legislative powers and, 
the period provided for being an im- 
portant element, the invalid portion 
of the act should be held to have op- 
erated as an inducement to its pas- 


Sage and would therefore invalidate 


the whole measure. State v. Moore, 
Sa se 3738, 50 Neb. 88, 61 Am.S.R. 


[b] Failure to fix time limit does 
not render appropriation void ab ini- 
tio under such constitutional provi- 
sions, but merely operates as an auto- 
matic limitation on the life of the ap- 
propriation causing it to expire at the 
end of the constitutional period. Hill 
v. Rae, 158 P. 826, 52 Mont. 378, 
L.R.A.1917A 495; Menefee v. Askew, 
107 P2159, 25 OkK1>1623,°27, LR. ANIS: 
537; State v. Clausen, 285 P. 364, 134 
Wash. 196. But see Piekle v. Finley, 
44 S.W. 480, 91 Tex. 484 (dictum to 
eontrary effect). 


[c] Effect of provision on power 
to make continuing contracts.—(1) it 
has been held that such a provision 
renders it necessary that continuing 
contracts, for which an appropriation 
is made, be relet at the expiration of 
the statutory period and a subsequent 
appropriation for the payment of any 
such contract, in the absence of such 
reletting, is inoperative. Ellison v. 
Oliver, 227 SoW. 586, 147 Ark. 252. 
See Billeter v. State Highway Com- 
mission, 261 S.W. 855, 203 Ky. 15 
(holding that the legislature may not 
authorize contracts for the expendi- 
tures of revenue beyond the biennial 
period of its existence). (2) But, ac- 
cording to other authority, the limi- 
tation on the time for which appro- 
priations does not imply any limita- 
tion upon the power to make contracts 
for a greater time, which do not re- 
quire appropriations to be made for 
longer than the constitutional period. 
Charles Scribner’s Sons v. Marrs, 262 
S.-W. 722, 114 Tex. 11. 


[d] Such appropriations continue 
throughout whole of constitutionally 
designated period, however, in the ab- 
sence of some special provision in 
the act itself imposing a shorter limi- 
tation upon the life of the appropria- 
tion. Peo. v. Swigert, 107 Ill. 494; 
State v. Moore, 54 N.W. 866, 36 Neb. 
ahd ees v. Babcock, 33 N.W. 709, 22 

eb. - 


47. Peo. v. Needles, 96 Ill. 575. 


48. Jobe v. Caldwell, 125 S.w. 423, 
93 Ark, 503; Moore v. Alexander, 107 
S.W. 395, 85 Ark. 171; State v. Stover, 
27 P. 850, 47 Kan. 119; Martin v, 
Francis, 13 Kan. 220. 


[a] Money raised otherwise than 
by taxation, as for instance, from li- 
censes and fees imposed for particu- 
lar purposes, comes within the opera- 


For later cases, developments and chang'es in the law see Annotations, same title and section number. 
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lent in effect to a refusal to do so.°° 


constitutional provision the debt 


tured and become payable within the fiscal period for 
which the appropriation was made®! and not merely 
have arisen out of dealings during that time or from 
: a promise made then for future performance.*? 
However, unless expressly so provided, it is not nec- 
essary that the money appropriated should be actu- 
. ally applied for or drawn from the treasury during 
the time limited,®* and a like rule prevails where 
statutes make the appropriation available for a 
; designated and limited period of time only.54 More- 
over, the expressed time limitation does not put an~° 
end to an appropriation, in so far as claims have 


tion of this provision. Martin 


Francis,‘13 Kan. 320. 


Vv. 


z [b] Constitutional inhibition of 
a diversion of such funds, raised by 
is inoperative to free 


: : specific levy, 
; appropriations made from them from 
= the requirement that appropriations 
; shall not be made for a time in excess 
of a fixed period.- Moore v. Alexander, 
107 S.W. 395, 85 Ark. 171. 


1 49. See cases infra this note. 


[a] Appropriation from _ special 
4 fund (1) raised in a special manner 
; and not connected in its origin or 
3 otherwise with the general public 
revenue has been held not to be sub- 
ject to the time limit imposed by the 
constitution on ordinary appropria- 
q tions. State v. Hall, 155 N.W. 288, 
: 156 N.W. 16, 99 Neb. 288; State v. 
Brian, 120 N.W. 916, 84 Neb. 30; Fish- 
er Bros. Co. v. Brown, 146 N.E. 100, 
111 Ohio St. 602. (2) Thus federal 
funds granted to a state in aid of its 
institutions and dedicated by the 
granting statute and the state consti- 
tution irrevocably to the designated 
purposes are available without the 
regular periodic appropriation (State 
vy. Brian, supra; State v. McGraw, 43 
P. 176, 13 Wash. 311), (3) as have 
funds raised by a special motor vehi- 
cle tax, never paid into the state 
treasury, but deposited with the 
treasurer as custodian, and held by 
him for application for a specially 
declared purpose (Fisher Bros. Co. v. 
; Brown, supra). 
: 50. Moore v. Alexander, 
395, 85 Ark, 171. 


See PORTS Se Ne ee Oe 


oF 


107 S.W. 


51. Jobe v. Caldwell, 136 S.W. 966, 

: 99 Ark. 20; Opinion of Judges, 5 Neb. 
566. 

52. Jobe v. Caldwell & Drake, 136 


S.W. 966, 99 Ark. 20. 


‘ [a] Rule applied.—(1) Where an 
: appropriation was made for construc- 
tion, and the building contract pro- 
- vided for periodical payments as the 
3 work progressed, with a reservation 
of one tenth of the value on each pay- 
ment date, to be held until after com- 
pletion of the work, and then paid 
over after being charged with any ad- 
: justments of account, and, after par- 
tial completion of the work and after 
lapse of the time for which the last 
appropriation was made, the state 
canceled the contract, thereby render- 
a ing the reserved sum immediately due 
and payable, there was held to be no 
appropriation provided as _ to such 
sum, since, although it was due for 
services performed while an appro- 
priation was in existence, the claim 
did not mature until after the ex- 
piration of the constitutional period 
limiting appropriations. Jobe 
Caldwell, 136 S.W. 966, 967, 99 Ark. 


a ae 


to the contrary.*® The failure of the legislature to 
renew or continue an appropriation after the ex- 
‘ piration of the constitutional time limit is equiva- 
i 
: 


v.|197 Ala. 121; 
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20. (2) “In fixing the amount of an 
appropriation, the Legislature antici- 
pates and makes an estimate of the 
amount of money te become due and 
payable by the state during the speci- 
fied fiscal period, and sets that much 
aside for such use during that period. 
Payments out of the appropriation of 
amounts falling due after the expira- 
tion of that fiscal period are not an- 
ticipated and included in the esti- 
mates, and cannot therefore be paid, 
even if the unexhausted appropria- 
tion be sufficient for that purpose. If 
it be conceded that counsel are cor- 
rect in their contention that an 
appropriation continues to be availa- 
ble, after the expiration of the fiscal 
period, for the payment of obliga- 
tions incurred during that period, an 
obligation must mature and become 
payable during that period, before 
payment can be demanded out of the 
appropriation. It is not. sufficient 
that an obligation may arise out of 
dealings with the state, to mature 
during a later fiscal period. The debt 
must, as already stated, mature and 
become payable during the fiscal peri- 
od, before it can be held to come with- 
in the appropriations made for that 
period. In other words, a mere prom- 
ise on the part of the state, within 
the lifetime of an appropriation, does 
not fall within the appropriation, un- 
less such promise matures within that 
period. It is not correct to say that 
an amount earned under contract 
with the state comes within an ap- 
propriation, when the contract pro- 
vides for payment after expiration 
of that fiscal period. It falls within 
the appropriation made for. the fiscal 
period during which the obligation to 
pay matures, and not during which 
the immature obligation arose.” Jobe 
v. Caldwell, supra. 


53. Peo. v. Lippincott, 72 Ill. 578; 
Irion v. Conner, 128 So. 37, 170 La. 


435; Benedict v. New Orleans, 39 So. 
792, 115 La. 645; State v. Brian, 120 
N.W. 916, 84 Neb. 30; Opinion of 


Judges, 5 Neb. 566. Compare In re 
Gettysburg Memorial Appropriation, 
36 Pa.Co. 136 (holding that, although 
as a general rule under appropriations 
for soldiers’ monuments sites should 
be selected and contracts awarded 
within the fiscal period when the ap- 
propriation is made to prevent the ap- 
propriation from merging in the gen- 
eral fund, where the delay was oc- 
casioned by the need for additional 
legislation, if a contract was awarded 
before the end of such period the ap- 
propriation would not lapse if ex- 
pended within a reasonable time after 
the end of the period). 


54. Allgood v. Stallings, 72 So. 383, 
MeMullen v. Zouck, 100 
A. 728, 180 Md. 541; Maryland Agri- 
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matured and warrants been issued therefor prior to 
the expiration of such time, merely because the des- 
ignated period expires before the funds appropriat- 
ed have been or will have been collected.®® 
tutional time limits on the life of appropriations do 
not apply to such appropriations as are made by the 
constitution itself,°® even though the amount of 
the appropriation made by the constitution is fixed 
by statute;°* nor to such appropriations as are ex- 
pressly authorized and vested with a peculiar status 
and character by the constitution.*® 


Consti- 


Repeal of Continuing Appropria- 


Continuing appropriations may be terminat- 
ed by the subsequent adoption of legislation con- 
flicting in provisions with that establishing such ap- 
propriations,®® but this result does not follow unless 
there is an irreconcilable conflict between the earlier 


cultural College vy. Atkinson, 
1035, 102 Md. 557. 


[a] Failure to file statement of 
outstanding claims against the appro- 
priations, by the body for whom_it 
has been appropriated, at the end of 
the .time limitation specified in the 
act, does not alter the operation of 
the rule. McMullen y. Zouck, 100 A. 
728, 130 Md. 541. 


[b] Where general statute renders 
unavailable to claimants appropria- 
tions remaining undrawn at a fixed 
time after their passage, a legisla- 
tive appropriation of public funds to 
a private person, who makes requisi- 
tion on the auditor within the time 
fixed after the passage of the act, 
does not become an undrawn appro- 
priation, within the meaning of the 
statute, pending litigation to test the 
constitutionality of the appropriation. 
wpoodale v. Long, 77 S.E. 991, 72 W.Va. 


55. State v. Brian, 120 N.W. 916, 
917, 84 Neb. 30. 


“We think that, under the consti- 
tutional provision as to the ending of 
appropriations, it is the unused or un- 
expended surplus of the amount ap- 
propriated that lapses into the gen- 
eral fund, and not the uncollected 
portion of an appropriation, as the 
respondent contends. To illustrate, if 
an appropriation of $100,000 is made 
from a certain fund, and if when the 
end of the biennium arrives only $90,- 
000 has been used or expended, either 
by the issuance and payment of war- 
rants, or by their issuance and regis- 
tration under the law, then $10,000 
would lapse. On the other hand, if 
the whole $100,000 had been expended 
by the issuance of warrants, there 
would be nothing unexpended which 
could lapse. The uncollected portion 
of the appropriation could not lapse, 
if its collection had been anticipated 


62 A. 


by the issuance of warrants.” State 
v. Brian, supra. 
56. Weston v. Herdman, 89 N.W. 


384, 64 Neb. 24. 
57. Weston v. Herdman, supra. 
58. City of Aransas Pass vy. Keel- 

ing, 247 S.W. 818, 112 Tex. 339. 5 
59. Ariz.—Willard v. Hubbs, 248 

P. 32, 30 Ariz. 417. See Hunt v. Cal- 

laghan, 257 P. 648, 32 Ariz. 235 (recog- 

nizing the rule). 
Ark.—Ex p. Carroll, 10 Ark. 38. 


Idaho.—Herrick v. Gallet, 204 P. 
477, 85 Idaho 13; Jeffreys v. Huston, 
129 P. 1065, 23 Idaho 372. 


N. M.—State v. Sargent, 136 P. 602, 
18 N.M. 272. 

N, D.—State v. Jorgenson, 153 N.W. 
35, 34 N.D. 527. 
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and the later legislation.®° 


S. D.— Collins v. State, 51 N.W. 776, 
3 S.D. 18. 


And see infra § 399 text and notes 
72-74. 


{a] Legislation requiring appro- 
priation.— Where a statute is enact- 
ed providing that no money shall be 
expended, except as appropriated, and 
that authorization to do certain acts 
and their performance, or the author- 
ization of particular liabilities shall 
not be considered as an appropriation 
(Financial Cede §§ 5, 7) such statute 
repeals by implication a prior con- 
tinuing appropriation for specified 
-purposes out of a particular fund es- 
tablished at the time of such appro- 
priation, although the existence of 
the fund is continued after the adop- 
tion of the later legislation. Willard 
v. Hubbs, 248 P. 32, 30 Ariz. 417. 


[b] Kule applied.—(1) Where a 
corporation had been created as an in- 
strumentality of the state for certain 
purposes and a part of its funds was 
appropriated for the payment of sala- 
ries of its officers, and later the legis- 
Jature directed that the affairs of the 
corporation should be wound up, leay- 
ing its funds in the hands of a person 
specially appointed for the purpose, 
and provided that thenceforth the 
salaries of the officials of the corpo- 
ration should be paid from the state 
treasury without making any appro- 
priation for that purpose, the act for 
winding up the affairs of the corpora- 
tion even in conjunction with the pre- 
vious act for the payment of corpo- 
ration officials from corporation 
funds and the existence of an unex- 
pended balance of such funds, was 
not an appropriation for the payment 
of such salaries, but instead the 
whole of the existing appropriation 
was repealed by the later inconsist- 
ent legislation. Ex p. Carroll, 10 
Ark. 38. (2) A prior statute recogniz- 
ing certain claims and providing an 
appropriation out of the fish and 
game fund was impliedly repealed by 
a later act dealing with related mat- 
ters and appropriating the fish and 
game fund “for the purposes of de- 
fraying the expenses, debts and costs 
incurred in carrying out the provi- 
sions, objects, and purposes of this 
chapter, and for no other purpose 
whatsoever,’ when the claims recog- 
nized in the earlier statute were not 
included in the chapter mentioned. 
Herrick v. Gallet, 204 P. 477, 35 Idaho 
13. (3) A general appropriation bill 
providing that “all other acts and 
parts of acts insofar as the same re- 


late to appropriations for the 
same matters or purposes provided 
for herein are repealed. It is the in- 


tent hereby to enact an exclusive gen- 
eral appropriation bill, and to repeal 
each and every act and all parts of 
acts now existing which appropriate, 
or purport to appropriate money for 
any of the offices, officers, purposes 
and things set out in section 3 here- 
of insofar as the same conflicts there- 
with or relate to appropriations for 
the same matters or purposes pro- 
vided for therein’? repealed prior con- 


In order to repeal a 
continuing appropriation the repealing legislation 
must comply with constitutional requirements, and 
an attempted repeal not in accordance with such 
provisions leaves the appropriation still in fore 
An appropriation for the same object as that em- 
braced by a previous continuing general statute, but 
of a different amount, suspends or supersedes such 
earlier appropriation during the life of the later 
appropriation,®? but the prior statute resumes its 
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tinuing appropriations of money for 
the same purposes as those specified 
in the designated section. State\v. 
Jorgenson, 159 N.W. 35, 34 N.D. 527. 


60. Board of Fish and Game Com- 
missioners v. Riley, 227 P. 775, 194 
Cal. 37; Riley v. Forbes, 227 P. 768, 
193 Cal. 740; Western Shore Lumber 
Co. v. Riley, 218 P. 761, 192 Cal. 144; 
Jamme v. Riley, 218 P. 578, 192 Cal. 
125; Railroad Commission of Cali- 
fornia v. Riley, 218 P. 415, 192 Cal. 54; 
Jeffreys v. Huston, 129 P. 1065, 23 
Idaho 372; State v. Eggers, 136 P. 
100, 36 Nev. 372; State v. Sorlie, 219 
N.W. 105, 56 N.D. 650; State v. Jor- 
genson, 154. N.W. 525, 31 N.D. 563; 
State v. Jorgenson, 142 N.W. 450, 25 
NED 5395-0 29h NLR PASNES: BOM See 
Wright v. Hardwick, 109 S.E. 903, 152 
Ga. 302 (holding that L. (1921) p 230, 
providing for setting apart the rentals 
of state railroads as a special fund 
and the discounting of warrants 
thereon to meet the obligations of 
the state, was not repealed by Gen- 
eral Appropriation Act [L. (1921) p 
t1)>3 Evans vi Huston;- 150° PRP) 14,027 
Idaho 559 (holding that continuing 
appropriations for certain state in- 
stitutions were not impliedly repealed 
by an appropriation bill providing 
certain funds for such institutions 
and declaring that ‘the amounts here- 
in specified constitute the whole 
amount appropriated by the legisla- 
ture for the purposes specified, 
and no greater Sum or sums shall be 
expended for the said purposes in any 
manner which shall create a further 
claim against the state,’ especially 
in view of an appropriation for an 
intermediate period which had de- 
clared that the sums therein appro- 
priated “constitute the whole amount 
appropriated and to be used for any 
purposes during the years” therein 
provided for). 


[a] Express recognition of prior 
continuing appropriation and affirm- 
ance of its terms in a subSequent ap- 
propriation bill necessarily demon- 
strates that the appropriation in ques- 
tion is not repealed. Keiser vy. State 
Board of Control, 218 P. 1016, 192 
Cal. 129. See State v. King, 67 S.W. 
812, 108 Tenn. 271 (holding that a 
general appropriation bill providing 
that the comptroller should not draw 
a warrant “for any purpose for which 
an appropriation has not been made, 
either in this act or by law” did not 
repeal existing continuing appropria- 
tions). 


{b] Express limitation of amount 
available for a particular agency of 
the government is not of itself sufti- 
cient to constitute a repeal by impli- 
cation of the appropriation made by 
a prior law. Board of Fish and Game 
Commissioners v. Riley, 227 P. 775, 
194 Cal. 37. 


[c] General continuation of exist- 
ing appropriations by a clause in a 
statute budgeting other state expenses 
and making appropriations for them 
operates aS an express confirmation 
of the appropriations and rebuts any 
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operation thereafter in the same manner as before 
the suspension.®? 

Effect of subsequent constitutional amendment. 
The adoption of a constitutional amendment relat- 
ing to appropriations does not operate as a repeal 
by implication of existing continuing appropria- 
tions where the constitutional amendment manifests 
no intention to terminate or affect such appropria- 
tions;** but where a constitutional provision pro- 
hibiting continuing appropriations is adopted, such 


implication of repeal. Western Shore 
Lumber Co. v. Riley, 218 P. 761, 192 
Cal. 144. 


[d] Rule applied.—Where by stat- 
ute a special fund was created and 
appropriated to a particular use and 
later another statute is adopted, ex- 
pressly recognizing the existence of 
earlier appropriations statutes and 
providing for the continuance of some 
of them, the later statute did not re- 
peal the earlier by implication, even 
though it made provision for the ob- 
jects embraced within the earlier 
statute and provided that in all cases 
of prior special appropriations the 
amounts appropriated by the later 
statute should govern, such clause 
meaning only that in all such cases 
the special fund created by the for- 
mer statute should be first exhausted 
and thereafter resort might be had 
to the general fund established in the 
later statute for an amount sufficient 
to cover the difference between the 
amount of the special fund and that 
established as a maximum by the 
later legislation. Railroad Commis- 
Sion v. Riley, 218 P. 415, 192 Cal. 54. 


[e] General appropriations bill 
omitting particular item.—A legisla- 
tive policy to provide for govern- 
mental expenses by regular general 
appropriations does not operate to 
render the conduct of the legislature, 
in failing to include in such appro- 
priation bill provision for items pro- 
vided for by a prior continuing ap- 
propriation, a repeal of the terms of 
the prior statute. McCracken vw. 
State, 167 P. 1001, 41 Nev. 49. 


[f] Express repeal, in general ap- 
propriations bill of ‘‘all acts and parts 
of acts that may be in conflict here- 
with’ is merely declaratory of the 
general rule, and extends only to acts 
or provisions clearly in conflict with 
the new act. State v. Sorlie, 219 
N.W. 105, 56 N.D. 650. See State v. 
Jorgenson, 154 N.W. 525, 31 N.D. 563 
(to the same effect). 


61. Callaghan v. Boyce, 153 P. 773, 
17 Ariz. 433; Carr v. State, 26 N.E: 
778, 782, 127 Ind. 204, 22 AmSR 624, 
11 L.R.A. 370. 


“Tt can make no difference for what 
cause the statute assuming to abro-- 
gate the appropriation is unconstitu- 
tional. If in reality it is unconstitu- 
tional, the cause of its infirmity is 
immaterial.” Carr v. State, supra. 


[a] Obligation of contract.—Where 
an appropriation has been made to 
satisfy contractual claims against the 


_state, a subsequent statute impairing 


the obligation of such contracts is 
void, and hence ineffective as a repeal 
of the appropriations. Carr v. State, 
26 N.E. 778, 127 Ind. 204, 22 Am.S.Ri 
624, 11 L.R.A. 370. 


62. McCracken vy, 
1001, 41 Nev. 49. 


63. McCracken vy. State, supra. 


64 Board of Fish 
Com’rs of California y. Riley, 227 P. 


State, 167 P. 


775, 194 Cal. 37; Riley v. Forbes, 227 


For later cases, developments and changes in the law see Annotations, same title and section number. 


and Game. 
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provision has been held to be self-executing and to 
operate without further legislation upon continu- 
Ing appropriations already existing as well as upon 
subsequent appropriation acts,®® although there is 


other authority to the contrary.*® 


[§ 399] bb. For Salaries of Officers.*7 
ent with the above general rule,**® the salaries of 
state officials may, in the absence of constitutional 
requirements to the contrary, be provided for by 
continuing appropriations,®® and it is not necessary 
that there should be a special annual appropriation 
for the payment of such salaries.7° 

Repeal. Although it has been held that a subse- 
quent statute merely appropriating a less sum than 
that fixed as the salary by a prior general statute 
does not operate as a repeal by implication of the 


P. 768, 193 Cal. 740; Western Shore 
Lumber Co. v. Riley, 218 P. 761, 192 
Cal. 144; Jamme v. Riley, 218 P. 578, 
192 Cal. 125; Railroad Commission of 
California v. Riley, 218 P. 415, 192 
Cal. 54; State v. Hipple, 64 N.W. 120, 
7 S.D. 234; Cutting v. Taylor, 51 N.W. 
949 HS ScD iS RAR 691% 


“All legislation, under the constitu- 
tion, must be tested by its provisions, 
but a law valid when passed, and reg- 
ularly enacted as then required, is 
not necessarily abrogated or repealed 
by a subsequent constitutional pro- 
vision requiring the pursuance of oth- 
er and different methods or forms of 
legislation than those which were ade- 
quate when such law was passed, for 
that would be to make such constitu- 
tional requirement retroactive; and 
So it must be held that the provisions 
of our state constitution prescribing 
the form and method of passage by 
the legislature of appropriation bills 
refer only to future legislation, or 
legislation under such constitution. 
From the time of the adoption of the 
constitution the legislature could 
make appropriations of public money 
only in the manner therein prescribed, 
but the adoption of the constitution 
did not have the effect to repeal or 
abrogate appropriation laws thereto- 
fore regularly passed.” Cutting v. 
Taylor, 51.N.W. 949, 951, 3 S.D..11, 15 
L.R.A. 691. 


[a] Rule applied.—(1) The adop- 
tion of the ‘Budget Amendment,” 
(Const. art 34 § 34), did not repedl 
existing continuing appropriations, 
since it expressly recognized their ex- 
istence and provided that all appro- 
priations provided by existing law 
shall be continued in budget bills to 
be framed under. the _ provisions. 
Board of Fish and Game Commission- 
ers v. Riley, 227 P. 775, 194 Cal. 37; 
Jamme v. Riley, 218 P. 578, 192 Cal. 
125; Railroad Commission v. Riley, 
218 P. 415, 192 Cal. 54. (2) Nor did 
such amendment abolish the funds of 
self-supporting agencies of the state 
which constituted neither general nor 
special funds of the state. Riley v. 
Forbes, 227 P. 768, 193 Cal. 740; Keis- 
er v. State Board of Control, 218 P. 
1016, 192 Cal. 129. 


65. State v. Holladay, 66 Mo. 385; 
State v. Holladey, 64 Mo. 526. See 
Peo. v. Lippincott, 72 Ill. 570; Peo. v. 
Lippincott, 64 Ill. 256 (both recogniz- 
ing the rule). 


[a] Time when continuing appro- 
priations expire.—(1) According to 
some authority, existing continuing 
appropriations become void and cease 
to exist immediately upon the adop- 
tion of the constitutional provision 
prohibiting them. State v. Holladay, 
66 Mo. 385; State v. Holladay, 64 Mo. 
526. (2) According to other author- 
ity, they continue for such period aft- 
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latter,"* yet it is the general rule that, at least where 
the subsequent appropriation clearly manifests a 
legislative intent that it shall so operate, it is suf- 
ficient to serve as a substitute during the time for 


which it is applicable,7? but even in that case, the 


Consist- 


enacted.73 


subsequent appropriation only suspends and does not 
repeal the continuing appropriation, the provision 
for which resumes its operation upon the expiration 
of the time for which the substituted provisions are 
If, however, the subsequent legislation 
manifests an intention to repeal the provisions of 


the earlier statutes, and not: merely to amend them 


law.*# 


er the adoption of the constitution as 
that instrument provides for a limi- 
tation on the length of continuance of 


appropriations. People v. Lippincott, 
ae Ill. 578; Peo. v. Lippincott, 64 Ill. 
56. 


[b] Change in constitutional time 
limitation.— Where, under existing 
constitutional provisions»limiting the 
life of appropriations, an appropria- 
tion was made, and, during the period 
over which such appropriation oper- 
ated, the constitution was changed so 
as to extend the constitutionally pre- 
scribed period, the change affected 
only future legisJation and did not 
authorize the extension of the terms 
of the existing appropriation for such 
period as represented the difference 
between the former and the newly 
adopted limit. In re Opinion of Judg- 
es, 5 Neb. 566. 


66. State v. Kenney, 29 P. 89, 11 
Mont. 553. 


67. Direction for payment of sal- 
ary of officials as appropriation see 
supra § 395. 


re See supra § 396 text and note 


69. Colo.—Davis v. People, 242 P. 
995, 78 Colo. 521; Peo. v. Goodykoontz, 
45 RP. 414, 22 Colo. 507. 


Fla.—Amos v. Moseley, 77 So. 619, 
74 Fla. 555, L.R.A.1918C 482. 


Idaho.—Rich v. Huston, 132 P. 112, 
24 Idaho 34; Reed v. Huston, 132 P. 
109, 24 Idaho 26, Ann.Cas.1915A 1237; 
pees v. Huston, 129 P. 1065, 28 Ida- 
ho : 


Nev.—State v. Eggers, 91 P. 819, 29 
Nev. 469, 16 L.R.A.N.S. 6380. 


N. M.—Dorman v. Sargent, 150 Pe: 
1021, 20 N.M. 413. 


N. D.—State v. Jorgenson, 154 N.W, 
525, 31 N.D. 563; State v. Jorgenson, 
142 N.W, 450, 25 N.D. 539, 49 L.R.A. 
N.S. 67. See State v. Jorgenson, 159 
Tite 85, 84 N.D. 527 (recognizing the 
rule). 


Wyo.—State v. Burdick, 33 P. 125, 
4 Wyo. 272, 24 L.R.A. 266. 


And. see cases infra note 70. 


[a] Constitutional appropriations 
(1) for official salaries are not subject 
to other provisions of the constitu- 
tion prohibiting or limiting continu- 
ing appropriations (Weston y. Herd- 
man, 89 N.W. 384, 64 Neb. 24), (2) 
even though the amount of such ap- 
propriations is not fixed by the con- 
stitution but by a general statute en- 
acted pursuant thereto (Weston v. 
Herdman, supra). 


70. Ala.—Riggs v. Brewer, 64 Ala. 
282; Reynolds v. Taylor, 43 Ala. 420; 
Nichols vy. Comptroller, 4 Stew.&P. 
154, 


temporarily, the repealed provisions are thenceforth 
inoperative and are not merely suspended to revive 
upon the termination of the time fixed by the later 


Colo.—Peo. v. O’Ryan, 204 P. 86, 
71 Colo. 69; Peo. v. Goodykoontz, 45 P. 
414, 22 Colo. 507. 


Idaho.—Rich v. Huston, 132 P. 112, 
24 Idaho 34; Reed v. Huston, 132 P. 
109, 24 Idaho 26, Ann.Cas.1915A 1237. 


N. M.—State v. Sargent, 136 P. 602, 
18 N.M. 272. 


Wyo.—State v. Burdick, 33 P. 125, 
4 Wyo. 272, 24 L.R.A. 266. 


{a] In Nebraska it has been held 
that, despite the existence of a con- 
stitutional time limit on continuing 
appropriations, a continuing salary 
appropriation was not affected by 
such time limit when made to be paid 
from a special fund in no wise con- 
nected with the general revenues of 
the state. State v. Hall, 155 N.W. 288, 
156 N.W. 16, 99 Neb. 89. : 


71. Riggs v. Brewer, 64 Ala. 282; 
Reynolds v. Taylor, 43 Ala. 420. 


[a] Appropriation of greater sum 
than that fixed by statute as the sal- 
ary of a particular office, when such 
addition is made by the general appro- 
priations bill, has been held not to en- 
title the holder of such office to a sal- 
ary greater than the prior statute pro- 
vides. White v. Huston, 136 P. 214, 
25 Idaho 170; Hailey v. Huston, 136 
P. 212, 25 Idaho 165. 


72. Riggs v. Brewer, 64 Ala. 282; 
Falk v. Huston, 135 P. 745, 25 Idaho 
26; Jeffreys v. Huston, 129 P, 1065, 
23 Idaho 372; State v. Clausen, 138 P. 
653, 78 Wash. 108. 


[a] Void appropriation of salary 
does not repeal or affect a prior con- 
tinuing appropriation of salary for 
the same office. State v. Jorgenson, 
154 N.W. 525, 31 N.D. 563. 


[b] Rule applied.—A general ap- 
propriations bill fixing as an official 
salary an amount less than that of a 
continuing appropriation for such sal- 
ary created by a prior statute was 
valid as a substitute during the fiscal 
period covered, where the general ap- 
propriations bill provided ‘that the 
amounts specifically appropriated for 
state purposes by this act constitute 
the whole amount appropriated, and 
to be used for any purposes during 
the” period thus covered. Falk vy. 
Huston, 1385 P. 745, 25 Idaho 26. 


7s. Jeffreys v. Huston, 129 P. 1065, 
23 Idaho 3872. 


74... State v. Sargent, 136 BP. 602, 
18 N.M. 272; Collins v. State, 51 N.W. 
776, 3 S.D. 18. See State v. Sargent, 
139 P. 144, 18 N.M. 627 (holding that 
the holder of a state office created 
before, and continued after admission 
could not compel payment of a sal- 
ary provided for such office by the 
territorial legislature by continuing 
appropriation and subsequently re- 
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[§ 400] (c) Prospective Appropriations. In the 
absence of any constitutional restriction or inhibi- 
tion, an appropriation may be prospective, that is, 
of revenues to accrue in future;*> but a mere prom- 
ise by the state to pay money‘® or to make an ap- 
propriation™’ is not such an appropriation. 


[§ 401] e. Construction.** An appropriation law 


pealed before admission, by a later 
territorial legislature). 


75. Cal.—Ingram v. Colgan, 38 P. 
315, 39 P. 487, 106 Cal. 113, 46 Am.S.R. 
221, 28 L.R.A. 187; Peo. v. Pacheco, 27 
Cal. 175; Peo. v. Brooks, 16 Cal. 11; 
State v. McCauley, 15 Cal. 429. See 
Humbert v. Dunn, 24 P. 111, 84 Cal. 
57; Proll v. Dunn, 22 P. 143, 80 Cal. 
220 (both recognizing the rule). 


TIdaho.—Stein v. Morrison, 75 P. 
246, 9 Idaho 426. 


Ill.— Peo. v. Miner, 46 Ill. 384. 


Ind.—Ristine v. State, 20 Ind. 328. 
See Carr v. State, 26 N.E. 778, 127 Ind. 
204, 22 Am.S.R. 624, 11 L.R.A. 370 
(recognizing the rule), 


Mont.—State v. Dixon, 195 P. 841, 
59 Mont. 58. 


Neb.—State v. Brian, 120 N.W. 916, 
84 Neb. 30; State v. Babcock, 40 N.W. 
316, 24 Neb. 787. See State v. Searle, 
112 N.W. 380, 79 Neb. 111 (recogniz- 
ing the rule). 


Nev.—McCracken v. State, 167 P. 
1001, 41 Nev. 49; State v. Parkinson, 
5 Nev. 15. 


Okl.—Menefee v. Askew, 107 P. 159, 
25 Okl. 623, 27 L.R.A.N.S. 537. 


Or.—Shattuck v. Kincaid, 49 P. 758, 
760, 31 Or. 379. 


Ss. D.—In re State Warrants, 62 N. 
W. 101, 6 S.D. 518, 55 Am.S.R. 852. 


See Collins vy. Humphrey, 27 S.W. 
(2a) 102, 181 Ark. 609 (upholding a 
series of appropriation acts prospec- 
tive in operation); Wright v. Hard- 
wick, 109 S.E. 903, 152 Ga. 302 (hold- 
ing that L. (1921) p 230, authorizing 
the transfer of the right to future 
rentals of leased property owned by 
the state for a present consideration 
and directing the application thereof 
to defined obligations, so as to antici- 
‘pate the times when such rentals 
would have been received in the ordi- 
nary course, was not invalid). Rhea 
v. Newman, 156 S.W. 154, 153 Ky. 
604, 44 L.R.A.N.S. 989; State v. Hen- 
derson, 60 S.W. 1098, 160 Mo. 190 
(both recognizing the rule), 


“Tt is not necessary, to constitute a 
valid appropriation, that the fund be 
then in the treasury. As a matter of 
fact, it is very rarely the case that 
there are funds to meet an appropria- 
tion at the very time that the appro- 
priation is made.” State v. Dixon, 195 
P. 841, 59 Mont. 58. 


[a] In Colorado, under the consti- 
tutional provision limiting the amount 
of appropriations to available state 
revenues, the public revenues may be 
anticipated and drawn upon for some 
purposes when the taxes have been 
actually levied according to law, but 
the levy itself cannot be thus antici- 
pated and drawn upon. Goodykoontz 
v. Peo., 38 P. 473, 20.Colo. 874. See 
In re House Resolution No. 25, 26 P, 


145, 15 Colo. 602 (recognizing the 
rule). 
[b] Bule applied.—(1) A statute 


providing for the borrowing of money 
by a special corporation of the state 
to build bridges, and further provid- 
ing for payment of interest "on the 
sums advanced from the surplus aris- 
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ing as tolls from the bridges to be 
built and certain other future funds 
of the state, and appropriating such 
contingent surplus to that purpose, 
was valid, under Const. § 72 providing 
that no-moneys be drawn from the 
treasury except in pursuance of ap- 
propriations made by law. Alabama 
State Bridge Corporation v. Smith, 116 
So. 695, 217 Ala. 311. (2) An appro- 
priation of all sums to be realized 
from the sale of specifically described 
state property was valid although the 
sale did not take place until after the 
appropriation and although, as to a 
part of the purchasers, short credits 
were extended. State v. Babcock, 40 
N.W. 316, 24 Neb. 787. 


76. Cal.—Ingram vy. Colgan, 38 P. 
315, 39 P. 437, 106 Cal. 118, 46 Am.S.R. 
2241, 28°L.R.A. 187. 


Ind.—Carr v. State, 26 N.E. 778, 127 
Ind: 204, 22 Am.S.R. 624,11 UAR.A; 
370; Ristine v. State, 20 Ind. 328. 


Minn.—State v. Preus, 179 N.W. 725, 
447 Minn. 125. 


Miss.—Colbert ‘vy. State, 39 So. 65, 
86 Miss, 769. 


Mont.—State v, Kenney, 24 P. 96, 9 
Mont. 389. 


Neb.—State v. Moore, 69 N.W. 373, 
50 Neb. 88, 61 Am.S.R. 538. 


Wyo.—State v. Carter, 226 P. 690, 
31 Wyo. 401. 


See State v. Jorgenson, 142 N.W. 
450,25. N.D. 589, 49° L.R.A.N-S. » 67 
(recognizing the rule). 


77. Ingram y. Colgan, 38 P. 315, 39 
P. 437, 106 Cal. 113, 46 Am.S.R. 221, 
28 L.R.A. 187; Ristine v. State, 20 
Ind. 328; State v. Moore, 69 N.W. 373, 
50 Neb. 88, 61 Am.S.R. 538. See State 
v. Jorgenson, 142 N.W. 450, 25 N.D. 
ey L.R.A.N.S. 67 (recognizing the 
rule). 


78. Repeal by implication of con- 
tinuing appropriations see supra § 398 
text and notes 59, 60. 


79. Cutting v. Taylor, 51 N.W. 949, 
3 S.D. -11, 15, LeR.As 691... And) see 
cases passim infra this section. 


_. Construction of statutory provi- 
sions generally see Statutes 59 C.J. 


80. State v. Porter, 89 Ind. 260; 
Maryland Agricultural College v. At- 
kinson, 62 A. 1035, 102 Md. 557; State 
ex rel. McKinley Pub. Co. v. Hack- 
mann, 282 S.W. 1007, 314 Mo. 33; 
Stag Co. v. Jones, 82 S.E. 1048, 99 S.C. 


[a] Rule applied.—(1) Rev. St. § 
9717, providing that, for certain 
claims “the state auditor shall draw 
a warrant upon the treasury for the 
amount thereof, payable out of any 
moneys appropriated for that purpose” 
was clear and unambiguous and the 
phrase “any moneys appropriated for 
that purpose” could not be construed 
to read “any moneys in the general 
revenue fund appropriated for that 
purpose.” State v. Hackmann, 282 
S.W. 1007, 314 Mo. 38. (2) Where St. 
(1885) p 70, appropriated a sum for 
payment to the lieutenant governor 
of a salary in solido as ex officio adju- 
tant general and ex officio state libra- 
rian and such official failed to qual- 
ify for the office of state librarian, 


a Been weep 
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is to be construed under and by the same rules as 
other legislation.*® Where the intention of the leg- 
islature is plain and obvious, there is no room for 
judicial construction, of an appropriation.*° 
are to be construed without liberality towards those 
who claim their benefits;81 but are not to be con- 
strued so strictly as to defeat their manifest ob- 


They 


and another was appointed, there was 
no appropriation available by virtue 
of the act referred to for the salary 
of the appointee. State v. Hallock, 
12 P. 488, 19 Nev. 371. 


81. State v. Smith, 66 So. 61, 188 
Ala. 432. And see cases infra this 
note. 


[a] - Deficiency appropriation.—St. ® 


(1889) p 94 ‘for the purpose of pay- 
ing any deficiencies that might arise 
on account of the insufficiency of the 
appropriation heretofore made to pro- 
vide for the payment . . of the ex- 
penses of the special election’’ was to 
be construed as referring to the previ- 
ous appropriation made for that pur- 
pose by St. (1889) p 21 “for paying the 
expenses of the various counties in 
this state of the special election to be 
held,” and as thus excluding any ap- 
propriation for classes of claims aris- 
ing in connection with the special 
election but not covered by the prior 
appropriation. Bragg v. State, 23 P. - 
427, 20 Nev. 443. 


[b] Retrospective’ construction.— 
(1) It has been held that an appropri- 
ation for “the support and mainte- 
nance” of a state institution is not 
an appropriation for the debts of the 
institution accruing before the mak- 
ing of the appropriation. Davis v. 
Steward, 248 S.W. 531, 198 Ky. 248. 
(2) Where, at the time of creation of 
an office, no salary was provided 
therefor, but a subSequent appropri- 
ations bill appropriated a certain sum 
for the salary of such office during 
two designated years and another bill 
specifically prescribed and provided 
for the payment of a salary for such 
office, the bills did not operate so as to 
permit payment of the salary speci- 
fied to the officer affected for that part 
of the year which had expired prior 
to the time such statutes went into 
operation. State v. Eggers, 112 P. 
699, 33 Nev. 535. (3) However, a stat- 
ute abolishing continuing appropria- 
tions (Gen. St. [19138] §§ 48, 49), ren- 
dered unavailable funds applicable to 
such an appropriation before the 
adoption of the later statute, at least 
as to claims arising after such adop- 
tion, even though the funds were col- 
lected theretofore. State v. Iverson, 
147 N.W. 946, 126 Minn. 110. (4) Pro- 
vision in a general appropriations act 
(Act of May 15, 1903 [Pub. Li 531]) 
for limiting the duration of the ex- 
amination of candidates for a partic- 
ular position to twenty days, was in- 
applicable to the payment of expenses 
of examinations of that character in 
so far as they occurred prior to the 
date when the statute became opera- 
tive. In re Coal Mine Inspectors’ Ex- 
aminations, 28 Pa.Co. 559. (5) Of 
Pog generally, see Statutes 59 


Lc] General appropriation not 
recognition of disputed claim.—The 
purchase of properties by the prison 
commission was not ratified, and 
notes given in payment therefor were 
not validated, by a general appropria- 
tions act of the legislature after 
knowledge thereof, which appropri- 
ated all the proceeds of the peniten- 
tiary system for the maintenance and 
support and payment of indebtedness 
of the prison system, especially in 
view of a legislative resolution of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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been used in its natural and ordinary meaning, and 
not to be given a forced and unnatural construc- 


nearly the same time finding the pur-. 


chase in question invalid, the lan- 
guage of the act, providing for the 
payment of ‘any indebtedness of said 
system” not otherwise provided for, 
not being subject to be construed as 
establishing or validating any specific 
indebtedness, but instead applying 
only to acknowledged or adjudicated 
indebtedness. Herring v. Houston 
Nat. Exch: Bank, 253 S.W. 8138, 113 
Tex. 264 [rev on other grounds (Civ. 
App.) 249 S.W. 281, and overr (Civ. 
App.) 241 S.W. 534]. 


82. State v. Smith, 66 So. 61, 188 
Ala. 432; Greene v. Kentucky Illitera- 
cy Commission, 214 S.W. 436, 185 Ky. 
99; State v. Brian, 120 N.W. 916, 917, 
See 30. And see cases infra this 
note. 


“Appropriation laws, as well as all 
others, should be construed so as to 
promote and effect ‘their object and 
design.” State v. Brian, supra. 


[a] MIlustrations.—(1) Where an 
act appropriated two hundred thou- 
sand dollars “out of any moneys in 
the treasury not otherwise appropri- 
ated, for the purpose of erecting a 
State soldiers’ and sailors’ monument, 
Said appropriation to be used in con- 
nection with such other funds as 
have already been, or may hereafter 
be, donated and contributed for said 
purpose,” the act was construed as 
intending the whole appropriation to 
be used directly for the erection of 
the monument, excluding the compen- 
sation of state commissioners and 
other incidental expenses. Hender- 
son v. State Soldiers’, etc., Monument 
Com’rs,; 28) N.H. -127,°129 Ind. 92; 
Campbell v. State Soldiers’, etc., Mon- 
ument Com’rs, 18 N.E. 33, 115 Ind. 
591. (2) Acts (1918) ¢c 53 (St. Suppl. 
§§ 2171c1—2171¢c5), appropriating in § 
1 twenty-five thousand dollars ‘an- 
nually, until June 30, 1920, and on or 
before June 30, 1920, and on or be- 
fore June 30, 1918, June 30, 1919, and 
June 30, 1920,” to the Kentucky il- 
literacy commission, has been con- 
strued to appropriate seventy-five 
thousand dollars and not merely fifty 
thousand dollars, notwithstanding § 5, 
providing that the commission should 
cease to exist on July 1, 1920, and 
the use of the word “annually,” in 
view of the intention manifested by 
the act to eradicate illiteracy and to 
provide sufficient funds for that pur- 
pose. Greene v. Kentucky Illiteracy 
Commission, 214 S.W. 436, 185 Ky. 99. 
(3) The State Public School for De- 
pendent Children, to be located at the 
Home for the Friendless, provided for 
by L. (1909) is identical with the 
Home for the Friendless, and appro- 
priations made for that school, de- 
scribed as the state public school, 
are specific appropriations as requir- 
ed by Const. art 3 § 22, and rendered 
the sum thereby appropriated avail- 
able for the school for the time elaps- 
ing between the date of such appro- 
priation and the date when the stat- 
ute creating the State Public School 
formerly went into operation. State 
v. Barton, 122 N.W. 64, 84 Neb. 815. 
(4) An appropriation of “the proceeds 
of the one mill university tax for the 
years 1907 and 1908” was not an ap- 
propriation only of that portion of 
such tax which was actually collected 
during the biennium but was an ap- 
propriation of the whole amount of 
the tax. State v. Brian, 120 N.W. 916, 
84 Neb. 30. (5) A provision for the 
appropriation of a stated amount or 
of so much thereof as might be nec- 
essary to carry out the purposes of 
the act, embodied in a statute ecreat- 


The language is to be presumed to have 
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ing a permanent administrative body 
and vesting it with the exercise of 
extensive powers, was to be construed 
in the light of the objects sought te 
be accomplished thereby as manifest- 
ing an intention that the appropria- 
tion should continue available until 
exhausted and should not lapse at the 
end of the state’s ordinary fiscal pe- 
riod. State v. Sorlie, 219 N.W. 105, 56 
N.D. 650. (6) L. (1916) ¢ 116, reap- 
propriating the unexpended balance 
of an appropriation made by L. (1914) 
c 95, as amended by L. (1915) ec 616, 
is not annulled by an error in the ref- 
erence in the act of 1916 to the time 
when the appropriation became avail- 
able, where the legislative intent is 
clear and obvious and where to disre- 
gard such intent would result in hold- 
ing the last statute senseless and use- 
less. Peo. ex rel. Brown v. Travis, 
161 N.Y.S. 903, 96 Misc. 574. (7) The 
controlling idea of St. (1923) § 20.74, 
authorizing annual emergency appro- 
priations to meet operating expenses 
of any state institution for which suf- 
ficient money was not appropriated 
was to authorize the payment of mon- 
eys to carry on the ordinary regular 
work of the institutions and bodies 
named therein, without regard to the 
classification which had been adopted 
in the state auditing system and the 
technical meaning of an operating ex- 
pense, aS used in such system, was 
not allowed to prevail over the mani- 
fest design of the appropriation. 
State v. Zimmerman, 197 N.W. 823, 
183 Wis. 132. 


[b] Appropriation in gross.—An 
appropriation in “An act to provide 
for the payment of the salaries of the 
officers of the state government” un- 
der the heading ‘District Court’ of 
“Salaries of nineteen judges at $2500 
rene $95,500’ was an appropriation 
in gross, of so much money for the 
payment of the judges of the district 
courts, to be divided pro rata among 
such judges. In re Groff, 33 N.W. 426, 
21 Neb. 647, 59 Am.R. 859. 


83. Clayton v. Berry, 27 Ark. 129; 
State Co. v. Jones, 82 S.E. 1048, 99 
S.C. 218. See State v. Porter, 89 Ind. 
260 (where such rule, as prescribed 
generally by statute, was applied to 
oes construction of an appropriations 
act). 


[a] MTlustrations.—(1) Where a 
fixed sum was appropriated for the 
payment of a particular class of 
claims against the state, the court 
refused to construe the act as intend- 
ed, or as operating, to make an appro- 
priation for the payment of all claims 
of the designated character, even to 
an amount in excess of that specified 
by the statute. Clayton v. Berry, 27 
Ark, 129. (2) An appropriation “to 
pay the balance due” under a con- 
struction contract has been held not 
to be an appropriation covering claims 
under future contracts made in con- 
nection with the same construction 
project. State v. Seibert, 12 S.W. 348, 
99 Mo. 122. (3) Under L. (1912) o 
83 § 21, diverting the surplus fund 
from moneys paid by insurance com- 
panies over and above the amounts 
required to meet appropriations un- 
der L. (1909) c 135, from such funds, 
into the state salary fund, the special 
insurance fund was not destroyed but 
continued to exist and be available 
for the appropriations to which the 
special fund was particularly dedi- 
cated. State v. Sargent, 134 P. 218, 
18 N.M. 131. (4) St. (1869) p 188, 
appropriating money to pay ‘for pros- 
ecuting delinquents for infraction of 
revenue laws” was not applicable to 
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The whole bill is to be examined to arrive 
at the true intention of the parties.*¢ 
meaning of an appropriation act is doubtful the 


Where the 


a sheriff’s bill for fees in a suit by 
the state against the estate of a de- 
linquent state treasurer and the sure- 
ties on his official bond. Swift v. 
Doron, 6 Ney. 125. (5) Where appro- 
priations are made for an amount 
stated “or so much thereof as may be 
needed,” there can be no unexpended 
balance of an appropriation as only 
the amount needed and used can be 
considered appropriated... State v. 
Jorgenson, 159 N.W. 35, 34 N.D. 527. 
(6) Under Comp. St. (1921) §§ 8660— 
8662, providing for a state prison re- 
volving fund for carrying on such in- 
dustry therein as might be authorized 
by law and especially by Const. art 
2 § 31, the use of the fund for manu- 
facturing shirts by the state by con- 
vict labor was construed not to be an 
expenditure of money for which no 
appropriation had been made. Rice 
v. State, 232 P. 807, 108 Okl. 4. (7). 
Where an appropriation prescribed 
that, for certain purposes, it should 
be disbursed upon authorization of 
both houses of the legislature, one 
house could not, by its sole action, 
make it available for claims included 
within that- requirement. State v. 
Poindexter, 183 N.W. 852, 48 N.D. 135; 
State Co. v. Jones, 82 S.E. 1048, 99 
8.C.-218. (8) Act of May 21, 1901 
(Pub. L. p 274), appropriating money 
to certain societies having a specified 
membership “each of whom _ shall 
have paid into the treasury. of said 
society a membership fee of at least 
$2.00 for the support of the same”’ en- 
titled societies to which such fee had 
once been paid to share in the appro- 
priation and did not require an annual 
payment of such fee to operate thus. 
In re County Historical Societies, 43 
Pa.Co. 192. (9) An appropriation for 
improving highways in a swamp pro- 
viding that it should be available for 
that purpose only when the citizens 
of-_the said county should have raised 
a like amount for the purpose referred 
only to the raising of the sum by citi- 
zens individually and did not become 
available when the county itself had 
raised highway funds to the stipu- 
lated amount. In re Pymatuning 
Swamp, 34 Pa.Co. 229.. 


84. Jobe v. Caldwell, 125 S.W. 423, 
93 Ark. 503; Clayton v. Berry, 27 Ark. 
129; Irelan v. Colgan, 31 P. 294, 96 
Cal. 413; Greene v. Kentucky IIl- 
literacy Commission, 214 S.W. 436, 
185 Ky. 99; In re Appropriation Mon- 
eys, 34 Pa.Co. 193. See Kinnane v. 
Auditor General, 142 N.W. 551, 176 
Mich. 340 (holding that, in view of the 
construction as a whole of Pub. Acts 
[1912] [Extra Sess.] No. 10 making 
appropriations for an administrative 
commission, that the legislature in- 
tended that a sum specified in the act ° 
should be a limitation on the amount 
of the total appropriation for the 
commission); State v. Eggers, 128 P. 
986, 35 Nev. 250 (holding that Rev. L. 
§§ 4486-4494, creating and establish- 
ing a commission for certain declared 
purposes, making an appropriation for 
the salary of the commissioners, and 
appropriating a special fund to carry 
out the purpose of the act was to be 
construed as making the salary appro- 
priations out of the state’s general 
fund rather than from the special 
fund created by the statute, in view 
of the several provisions of the act 
when considered together). 


[a]. General provision in general 
appropriation. bill is to be construed 
as if specifically incorporating in each 
of the items made by such bill the 
terms of the general provision. In re 
Appropriation Moneys, 34 Pa.Co, 193. 
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construction placed upon it by the officers charged 
with the administration thereof is entitled to con- 
siderable weight,®* but is not controlling when it 
They are to be construed in 


is clearly wrong.®® 


[b] MYiustrations.—(1) L. (1911) ¢ 
303, providing in one section that an 
administrative board should elect a 
secretary ‘‘who shall receive a salary 
of not more than $2400 per annum 
and in the succeeding section provid- 
ed an appropriation of “not to exceed 
$6000 per annum” as “compensation 
of such secretary, clerk, stenogra- 
phers, and experts employed by them 
made an appropriation of six thousand 
dollars only and not of eight thousand 
four hundred dollars. State v. Jor- 
genson, 159 N.W. 35, 34 N.D. 527 [mod 
State v. Jorgenson, 142 N.W. 450, 25 
N.D. 539, 49 L.R.A.N.S. 67]. (2) In 
St. (1923) § 20.74, authorizing the 
annual appropriation of such sums as 
might be necessary, payable from any 
moneys in the general fund or other 
available funds not otherwise appro- 
priated, ‘as an emergency appropria- 
tion to meet operating expenses of 
any state institution,’ the word 
“emergency” did not so far con- 
trol the meaning of the statute as to 
prevent expenditures of money under 
jt to carry on the ordinary regular 
work of the institutions referred to. 
State v. Zimmerman, 197 N.W. 823, 


183 Wis. 132. 

85. State v. Sorlie, 219 N.W. 105, 
56 N.D. 650. 

86. McClelland v. Lewis, 139 P. 


990, 40 Okl. 551. 


87. Ala.—State v. Smith, 66 So. 61, 
188 Ala. 432. 


Ark.—Jobe v. Caldwell, 125 S.W. 
423, 93 Ark, 503. 


Cal.—McClure v. Riley, 243 P. 429, 
AOS Gali. 28> Irelane vecColgan, 31, PB: 
294, 96 Cal. 413. 


Idaho.—State v. Gallet, 209 P. 7238, 
36 Idaho 178; McPherson vy. Huston, 
132 P. 107, 24 Idaho 21. 


Tll.— Peabody v. Russel, 134 N.E. 
THO e802 UE Ad, (20) ASR. 972);> Peo, 
v. Miner, 46 Ill. 384. 


Mo.—State ex rel. Clark v. Gordon, 
170 S.W. 892, 261 Mo. 631. 


Nev.—State v. Eggers, 136 P. 100, 
102, 36 Nev. 372. 


N.M.—Dorman v. Sargent, 150 P. 
1021, 20 N.M. 413. See State v. Clau- 
sen, 253 P. 805, 142 Wash. 450 (hold- 
ing that an appropriation statute 
must be construed with a subsequent 
house resolution attempting a distri- 
bution of a part of the money appro- 
priated, and when so construed show- 
ed an attempt to withdraw money ap- 
propriated for the legislature’s ex- 
penses to the personal benefit of in- 
dividual members). 


“Sections of the general appropria- 
tion act are in pari materia with the 
general acts controlling the purposes 
for which the appropriation is made. 
They are therefore to be considered 
in connection with the general pro- 
visions of law to which they relate, 
and unless there is such a manifest 
repugnance as to leave no room for 
reasonable construction otherwise, 
they will be construed so as to carry 
out the provisions of the’ general 
law.” State v. Eggers, supra. 


[a] Recitals in subsequent legis- 
lation, particularly in private legisla- 
tion, and especially when they appear 
in preambles, are not conclusive of 
the existence of an appropriation and 
the fact that they refer to a former 
act as having made an appropriation 


STATES 


s1ons.°° 


does not require a court to give it 
that effect, where the language of 
such prior act manifests a legislative 
intention that its provisions shall not 
be regarded as an appropriation. 
Goodykoontz v. Acker, 35 P. 911, 19 
Colo. 360. 


[b] Rule applied.—(1) An appro- 
priation ‘‘for the purpose of complet- 
ing’ certain specified work, consid- 
ered in connection with another stat- 
ute to which it specifically referred 
providing for the termination of.a 
prior contract to do the work, was 
prospective in operation and the ap- 
propriation was available only for 
work to be done under new contracts 
and not for claims arising on the old. 
Jobe v. Caldwell & Drake, 125 S.W. 
423, 93 Ark. 503. (2) A statute ‘for 
the completion of construction and 
equipment and furnishing state build- 
ings,’ expressly declaring itself to be 
supplemental to certain other acts 
(St. [1925] p 726) was held properly 
to be construed in connection with 
such other acts in determining its va- 
lidity. McClure v. Riley, 243 P. 429, 
198 Cal. 23. (8) Where the legisla- 
ture created the office of state engi- 
neer and appointed an engineer to act 
for a month and a half in the fortieth 
fiscal_year, for two years at the end 
of which time the office was to cease, 
and where later it made an appropri- 
ation for the salary of such officer in 
the general appropriation fund in an 
amount sufficient to pay such salary 
for two years, although the initial 
section of the general appropriation 
act provided that the amounts appro- 
priated by the act were for the forty- 
first and forty-second fiscal years the 
engineer could recover the salary of 
his office for the portion of the forti- 
eth fiscal year in which he acted, since 
the act was to be construed in connec- 
tion with the statute creating the of- 
fice and limiting its existence to two 
years and the appropriation of a sum 
exactly equal to two years’ salary 
manifested a legislative intent that 
the appointee should receive salary 
for the whole time that he acted. 
Trelan) y. “Colgam 3? “Py 294. 496" Cal: 
413. (4) Appropriation for “expenses 
other than salaries” for the State His- 
torical Society (L. [1924] c 94 p 182), 
was to be construed, not only in con- 
nection with Comp. St. § 1277, defining 
specifically certain duties and func- 
tions of the Society, but also with 
Comp. St. § 1281, enlarging to some 
extent the powers of its trustees and 
extending them beyond the limits of 
the earlier section, as intended to 
cover expenses which the trustees 
might incur incidental to the perform- 
ance of their duties. State v. Gal- 
let; 209 PB. 723,36 Idaho 178. (5) The 
provisions of Sess. L. (1913) p 573 § 
1840e, when considered in connection 
with general appropriation act of 
1913, and with prior legislation relat- 
ing to the horticultural department, 
and the bee inspection branch thereof, 
did not make an appropriation for the 
bee inspection branch of the horticul- 
tural department, but ‘merely limit 
the amount to be expended in such 
branch. McPherson v. Huston, 132 P. 
107, 24 Idaho 21. (6) When construed, 
as it was properly to be, in connection 
with § 24, State Finance Act (L. 
[1919] p 951) defining the item “re- 
serve” when used in an appropriation 
act, as including expenses ‘for public 
purposes which were unforeseen by 
the General Assembly,” (L. [1921] § 
25 p 83), appropriating a sum to an 


the claim specifically mentioned 


[§ 401 


connection with other legislation concerning related 
matterg*? and with relevant constitutional provi- 
Rules of construction confirmed or estab- 
lished by statute for the construction of statutes 


exeCutive department “for reserve” 
was unconstitutional. Peabody v. 
Russel, 134 N.E. 150, 302 Ill. 111, 20 
A.L.R. 972. (7) Sess. L. (1867) p 152, 
appropriating in general terms the 
state taxes of a certain locality to a 
specific purpose is to be construed in 
connection with other legislation ap- 
propriating certain funds for a de- 
clared purpose as not being intended 
to take from the appropriation estab- 
lished prior thereto, but as constitut- 
ing an appropriation only of funds 
not otherwise appropriated. Peo. v. 
Miner, 46 Ill: 384. (8) Act (1908) No. 
90 p 132, specifically referring to a 
claim for public printing and purport- 
ing to cover it, was to be construed 
in connection with Act (1908) No. 
184 p 270, limiting the expenses for 
printing in any one year to a fixed 
sum and so construed, no amount of 
in 
Act No. 90 could be paid from the gen- 
eral appropriation for printing where 
the effect of such payment would be 
to cause the annual printing expense 
to exceed the limit fixed in Act No. 
184. State v. Capdevielle, 49 So. 1006, 
124 La. 137. (9) A statute providing 
for state aid to consolidated schools, 
(Acts [1913] p 724 §§ 7, 8), when read 
in connection with the biennial school 
appropriation bill, as must be done, 
provided a sufficient appropriation for 
such state aid. State v. Gordon, 170 
S.W. 892, 261 Mo. 631. (10) L. (1915) 
c 59, creating the office of state trav- 
eling auditor and fixing the salary of 
such office when construed in connec- 
tion with Comp. L. (1897) § 2597, and 
L. (1889) §§ 2, 3 c 32, providing a gen- 
eral procedure for the payment of 
state officers, as it is properly to be, 
constitutes an appropriation of the 
salary provided in the later law to be 
paid in the manner provided in the 
earlier statutes. Dorman v. Sargent, 
150 P. 1021, 20 N.M. 413. (11) An ap- 
propriation for the “actual travelling 
expenses’’ of certain officers should be 
construed, in connection with a gen- 
eral continuing appfopriation for the 
same matters whereby traveling ex- 
penses were defined as including the 
cost of transportation and the cost of 
living, especially in view of the fact 
that the prior general appropriations 
bill had appropriated the same 
amount for the purpose as the instant 
one, to mean: that both the cost of 
transportation and the cost of living 
were included despite the qualifying 
adjective. State v. Eggers, 136 P. 
100, 36 Nev. 372. (12) L. (1912) ¢ 521, 
appropriating money to defray the 
expenses of the purchase of furniture 
for the state education building, for 
which the commissioner of education 
was empowered to enter into con- 
tracts by certain statutes referred to 
in the appropriation act, was broad 
enough to cover the claims for the 
services of persons employed to make 
designs for the furniture to be pur- 
chased, where the authorization of 
the commissioner in the acts referred 
to extended to making contracts for 
such services. Palmer v. State, 175 
N.Y.S. 294, 106 Misc. 696. 


88. State v. Smith, 66 So. 61, 188 
Ala. 432; Park v. Candler, 39 S.B. 89, 
113 Ga. 647. See State v. Bond, 118 
S.E. 276, 94 W.Va. 255 (holding that, 
in the light of the description of a 
budget bill in the budget amendment 
to the constitution, the appropriation 
bill passed at the extraordinary ses- 
sion of the legislature in 1921 was a 
“budget bill” under the amendment 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 401-403] 


generally are to be applied in the construction of 


appropriation bills.8° 


[§ 402] E. Warrants, Scrip, and Certificates of 
Indebtedness**°—1. In General. A warrant may be 
used as a method of transferring state funds from 
the custody of one officer to the custody of anoth- 
er,°! so that until actually disbursed such funds re- 
main those of the state.°? 


[§ 403] 2. Power and Duty To Issue in Gener- 
The power and duty of drawing or issuing 


al.°3 


and need only comply with the requi- 
sites established for budget bills). 


[a] MT lustration.—Under a consti- 
tutional provision extending appropri- 
ations to the end of the first fiscal 
quarter after the next regular ses- 
sion of the legislature, an appropria- 
tion, stated to be for a year ending on 
a certain date prior to the time fixed 
by the constitution, nevertheless re- 
mains available until the expiration 
of the constitutional time limit. 
State v. Moore, 54 N.W. 866, 36 Neb. 
579. 


[b] Construction sustaining con- 
stitutionality of appropriations act 
(1) will be adopted, rather than one 
which would render the act repugnant 
to the constitution (Ryan v. Riley, 223 
Pe do2t 65 “CakApp. «181 > Park=-v. 
Candler, 38 S.E. 89, 113 Ga. 647; Fer- 
gus v. Russel, 110 N.E. 130, 270 Ill. 
304, Ann.Cas.1916B 1120; Peo. v. 
Joyce, 92 N.E. 607, 246 Ill. 124, 20 
Ann.Cas. 472; Miller v. Childers, 238 
P. 204, 107 Okl. 57; State v. Thoma- 
son, 221 S.W. 491, 142 Tenn. 527), (2) 
and an appropriation valid on its face 
will be sustained (Fergus v. Russel, 
supra: State v. Thomason, supra), 
(3) even though the result of such a 
construction will require a holding 
that the legislature has done a vain 
act (Park v. Candler, 39 S.B. 89, 113 
Ga. 647) (4) or will necessarily result 
in the repeal by implication of an ex- 
isting law (Park v. Candler, supra). 


89. State v. Porter, 89 Ind. 260; 
State v. Kenney, 26 P. 999, 10 Mont. 
boos 


90. Cross references: 
Bills and notes see infra § 410. 
Mandamus as to state treasurer, audi- 
tor, or controller to compel issuance 
of warrant see Mandamus §§ 213, 
216, 219. 


Necessity for warrant for payment 
of: 


State funds generally see supra § 
376. 


Bonds see infra § 423 note. 


Purpose for which debts may be con- 
tracted see supra § 352. 


State bonds see infra §§ 411—424. 


91. Cross v. Donohoe, 210 N.W. 
532, 202 Iowa 484. 


92. Cross v. Donohoe, supra. 


[a] Bule applied.—Although Const. 
art 8 § 6 provides that no money shall 
be drawn from the treasury but in 
pursuance of specific appropriations 
made by law, and although there was 
no specific appropriation for the pay- 
ment of the salary of the attorney- 
general, nevertheless the comptroller 
may not refuse to issue his warrant 
therefor, for such a warrant is not a 
payment or withdrawal of money 
from the treasury. Lightfoot v. 
Lane, 140 S.W. 89, 104 Tex. 447. 


93. Mandamus to compel issuance 
see Mandamus §§ 216, 219. 


Power to: 
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state scrip, warrants, or certificates of indebtedness 


is generally vested by constitution or statute in spec- 


ified officers,°* the extent of the power and duty of 
such state officers to draw or issue such instruments 
being largely determined by constitutional and stat- 
utory provisions.?> 
only by the officers empowered so to do,®® a warrant 
issued by an unauthorized officer being invalid.°* 


They are to be drawn or issued 


When a claim has been duly certified, allowed, and 


’ 


Gece generally see supra §§ 284- 


Issue as affected by restrictions on 
incurring of indebtedness generally 
see passim supra §§ 350-372. 


94. See constitutional and statu- 
tory provisions. 


95. See constitutional and statu- 
tory provisions; and cases infra this 
section; and § 404. 

96. See constitutional and statu- 
tory provisions; and cases infra this 
note. 

[a] Particular provisions con- 


strued.—Const. art 5 § 34, requiring 
that money be paid from the state 
treasury only on a warrant drawn by 
the “proper officer,’ does not require 
that all warrants be drawn by the 
state auditor, provided for by art 7 
§ 1, so as to invalidate L. (1925) c 176, 
which authorizes expenditures from 
the treasury note redemption fund 
created thereby only in payment of 
claims already audited and approved 
by the state board of examiners in 
lieu of warrants already issued by the 
state auditor. State v. State Board 
of Examiners, 238 P. 316, 74 Mont, 1. 


[b] Officers empowered to issue.— 
(1) Hurd Rev. St. (1909) c 93, in so 
far as it authorizes payment out of 
the state treasury of funds paid into 
the treasury as receipts of the opera- 
tion of the act relating to the certifi- 
cation and examination of miners on 
warrants drawn by county judges, is 
unconstitutional. Peo. v. Evans, 93 
N.E. 388, 247 Ill. 547. (2) Powers of 
state officers see supra §§ 118-174. 


[ec] Warrants drawn on other than 
state funds.—The duty of the auditor 
to draw warrants may be placed on 
any other suitable person or official 
as to any fund in the treasurer’s 
hands, which is not a state fund. 
State v. Jorgenson, 150 N.W. 565, 29 
N.D. 178: 


97. Reeves v. 
(Tenn.) 96. 


98. Ariz.—Fairfield v. W. J. Cor- 
bett Hardware Co., 215 P. 510, 25 Ariz. 


State, 7 Coldw. 


199; Callaghan v. Boyce, 153 P. 773, 
17 Ariz. 433. : 

Ark.—Jobe v. Caldwell & Drake, 125 
Siw... 423; 93. Ark, +503; - Danley - v. 


Whiteley, 14 Ark. 687. 


-Cal.—Board of Osteopathic Exam- 
iners of California v. Riley, 218 P. 
1018, 192 Cal. 158; Cahill v. Colgan, 
31 P. 614, 3 Cal.Unrep.Cas. 622. 


Idaho.—Gem Irr. Dist. v. Gallet, 253 
P. 128, 43 Idaho 519. 


Iowa.—Prime v. McCarthy, 61 N.W. 
220,92 Iowa 569. 


Mo.—State ex rel. Meals v. Hack- 
mann, 217 S.W. 271. 


Mont.—State v. Kenney, 26 P. 383, 
10 Mont. 488. 


R. I.—In re State House Commis- 
sion, 33 A. 453. 


[a] Issuance by auditing officer.— 


*By HARRY ROSEN (§§ 402-424). 


ition to refuse to draw warrants. 


ordered to be paid, the officer is bound to draw his 
warrant therefor,?® and he has authority to do 


After auditing and allowing a claim 
against the state assigned to plaintiff, 
any discretion the auditor may have 
had was. thereby exhausted, and 
thereafter there remained only the. 
bare legal duty to draw his warrant 
for its payment. Fairfield v. W. J. 
Corbett Hardware Co., 215 P. 510, 25 
Ariz. 199. 


[b] Duty is ministerial.—(1) 
Where by law it is made the duty of 
any other officer to examine and certi- 
fy a claim against the state, and the 
decision of the auditor is certified, the 
act of issuing the warrant is purely 
ministerial. Danley v. Whiteley, 14 
Ark. 687. (2) Where a claim for le- 
gally authorized services rendered for 
the state board of equalization had 
been approved by the board, and 
where the legislature had appropriat- 
ed money wherewith to pay the claim, 
it was the state auditor’s ministerial 
duty to audit the claim and draw a 
warrant on the city treasurer there- 
for, the’ auditor having no discretion 
in the matter. State ex rel. Meals v. 
Hackmann (Mo.) 217 S.W. 271. (3) 
In view of the various provisions of 
the Rural Credit Act, it was the in- 
tention of the legislature, under the 
broad powers given the rural credit 
board, to exempt the appropriation for 
the board, made by L. (1917) ec 333 § 
26, from the requirement of Pol. Code 
§ 76, as amended by L. (1909) c 189, 
and L. (1917) ¢ 366, that a verified 
account must be filed with the state 
auditor before warrant issues, it be- 
ing the intention to place the whole 
sum at the disposal of the board, to 
be disbursed according to the judg- 
ment of its members. The legisla- 
ture’s intention was to substitute the 
executive accountant for the state 
auditor as the auditing officer of the 
board’s accounts, and it is the duty of 
the state auditor to issue warrants on 
the state treasury for such sums as 
may be called for by the board out of 
the appropriation, on presentation of 
vouchers by the treasurer of the 
board, accompanied by a certified copy 
of the minutes of the board showing 
such demand, State v. Handlin, 164 
N.W. 103, 39 S.D. 321. (4) As to claims 
required by law to be audited by 
boards of other'!departments or fixed 
by the legislature by general appro- 
priations, the auditor has no discre- 
Cal- 
laghan v. Boyce, 153 P. 778, 17 Ariz. 
433 (Civ. Code [1913] par 70). (5) 
The auditor cannot refuse to draw 
warrants to satisfy claims which the 
general law declares shall be payable ~ 
out of the general or other designated 
fund on the ground that such statutes 
are not legal appropriations. Calla- 
ghan v. Boyce, supra (Civ. Code 
[1913] par 78). (6) Where there is 
an available fund, duly appropriated 
by the legislature for a particular 
state purpose, the state auditor can- 
not question the validity or the regu- 
larity of the acts of any other officer 
or tribunal authorized to pass on and 
certify the justness of claims covered 
ky the appropriation. Jobe y, Cald- 


well & Drake, 125 S.W. 423, 98 Ark. 


266 [59 C.J.] 


so,°® although the auditor, in his diseretion, may 
refuse to issue a warrant for a claim certified to 
by another officer, where the law does not make 
such certificates conclusive on the auditor.! 

certificates are, however, prima facie correct.” 
officer empowered to issue warrants after auditing 
the claims is not a mere automaton, who is required 
to issue a warrant as a matter of course whenever 
a claim is presented;* neither has he any discre- 
tion to refuse a warrant for the payment of a legal 
He may refuse to issue a war- 
rant to pay a claim which does not constitute a le- 
gal liability of the state,® and will be protected so 
long as his refusal is reasonable, even though he 
is wrong in such refusal,* but if he acts unfairly 


and valid ‘claim.* 


503. (7) Const. art 4 § 22 provides 
for the election of an attorney gen- 
eral, and that he shall receive an an- 
nual salary of two thousand dollars, 
and such fees as may be prescribed. 
Rev. St. (1895) art 4854, provides that 
officers entitled to salaries may de- 
mand monthly payment, and that, on 
filing proper vouchers with the comp- 
troller, he shall issue his warrant 
upon the treasurer, who shall pay it 
out of the fund appropriated. Acts 
81st Leg. c 17, § 14, provides that no 
warrant shall be drawn on the treas- 
ury by the comptroller. based alone 
on the requisition of any individual or 
board, except as otherwise provided 
by law; but in all cases an account 
must be made in pursuance of some 
specific appropriation. It was held 
that the comptroller could not refuse 
a warrant for the salary of the attor- 
ney-general, even though the appro- 
priation for payment of the same was 
vetoed by the governor, for his duty 
is purely ministerial, and art 4854 is 
mandatory. Lightfoot v. Lane, 140 
S.W. 89, 104 Tex. 447. 


[c] Certificates in lieu of.—The 
auditor must, as to claims fixed by 
other officers or authorized by general 
appropriation bills, either draw prop- 
er warrants, or, in case the appropria- 
tion be exhausted, issue the certifi- 
cates provided for. Callaghan v. 
Boyce, 153 P: 7178, 17% Ariz: 433). (Civ. 
Code [1913] pars 78, 79). 


{d] Approval of claim by Califor- 
nia board of examiners, and an appro- 
priation by the legislature to pay it, 
are conclusive as against the control- 
ler as to the validity of the claim. 
Cahill v. Colgan, 31 P. 614, 3 Cal.Un- 
rep.Cas. 622. 


[e] Effect of unauthorized change 
of source of funds from which pay- 
ment is to be made.—Although a 
board, in auditing a claim, had under- 
taken without authority to change 
the source of payment from the spe- 
cial fund against which it had been 
drawn to the “salaries” fund provid- 
ed for in budget bill, it could not af- 
fect the right to have the warrants 
drawn on the proper fund, nor the 
duty of the controller to draw the 
‘warrant on the proper fund. Board 
of Osteopathic Examiners of Califor- 
nia v. Riley, 218 P. 1018, 192 Cal, 158. 


No appropriation for allowed claim 
see infra § 404, note 19 [ec]. 


99. In re Certificates of Indebted- 
ness, 33 P. 556, 18 Colo. 566; In re 
Bills, 33 Pa.Co. 183. 


1. Peo. v. Hatch, 83 Ill. 9; State 
v. Clark, 61 Mo. 263; State v. Thomp- 
son, 37 Mo. 176; Morgan vy. Buffing- 
ton, 21 Mo. 549; State v. Horton, 34 
P. 316, 21 Nev. 466; State v. Hastings, 
10 Wis. 525. 


STATES 


Such 
An 


[a] Certificate of speaker of house 
of representatives as to the pay of a 
member is not conclusive on the au- 
ditor. Peo, v. Hatch, 33 Ill. 9; State 
v. Thompson, 37 Mo. 176; Morgan v. 
Buffington, 21 Mo. 549. 


[b] Statute permitting contest.— 
Under St. §§ 340a, 143, the auditor of 
public accounts may refuse to issue 
a warrant for the payment of any 
claim presented to him, the correct- 
ness of which he may question and 
conclude to contest. Greene v. Bal- 
lard,192 S.W. 841, 174 Ky. 808. 


2. Lindsey vy. State Auditor, 3 
Bush (Ky.) 231. 


3. Cates vy. Knapp, 178 P. 447, 104 
Kan. 184. 


4 Cates v. Knapp, supra. ' 


5. Gem Irr. Dist. vy. Gallet, 253 P. 
128, 48 Idaho 519; Cates v. Knapp, 
178 P. 447, 104 Kan. 184. 


6. Cates v. Knapp, supra. 
7. Cates v. Knapp, supra. 


8. Gibony vy. Com., 91 S.W. 732, 28 
Ky.L. 1280. 


9. Of state bonds see infra § 416. 


10. In re Certificates of Indebted- 
ness, 33 P. 556, 18 Colo. 566. 


11. Ala.—Chisholm y. McGehee, 41 
Ala, 192. 

Ark.—Wilamouicz vy. Adams, 13 
Ark. 12. 


pues Abate v. Graham, 24 La.Ann. 


Neb.—State v. Omaha Nat. Bank, 81 
N.W. 319, 59 Neb. 483. 


ge ees v. Jenkins, 66 N.C. 
[a] Person in whose favor drawn. 


—In re Appropriation, 37 Pa.Co. 663. 


12. In re Advisory Opinion to Gov- 
ernor, 114 So. 850, 94 Fla. 967; State 
v. McCown, 75 S.E. 392, 92 S.C. 81 
(construing Const. art 10 § 7); State 
ve Donald, 151 N.W. 331, 160 Wis. 


[a] Thus the governor has no duty 
to countersign warrants on the treas- 
urer to pay the principal or interest 
on indebtedness created by a state 
agency contrary to Const. art 9 § 6; 
Acts (1927) ¢ 12297 § 2. In re Ad- 
visory Opinion to Governor, 114 So 
850, 94 Fla. 967. 


[b] Warehouse receipts authoriz- 
ed to be issued under the State Ware- 
house Act are not “script, certificates, 
or other evidence of indebtedness” 
within the meaning of Const. art 10 
§ 7, restricting the issuance of such 
paper. State v. McCown, 75 S.E. 392, 
92 S.C. 81. 


[$§ 403-404 


he is subject to the liabilities of a wrongdoer.” 
Where a check issued by the treasurer is lost or not 
received by the payee, the latter is entitled to a 
duplicate, it has been held, on proving the loss of 
the original and executing an indemnity bond.® 


[§ 404] 3. Issuance, Requisites, and Validity.° 
State warrants, scrip, or certificates of indebted- 
ness may be issued when, and only when,*? au- 
thorized by law. 
issued for other than authorized purposes,’? some 
constitutions providing that no such instruments 
shall be issued except in payment of such debts as 
are authorized\by the constitution.** 
viding for their issuance must not disregard any 
constitutional restrictions or limitations. 


No warrants may be drawn. or 


Statutes pro- 


14 In some 


Purpose for which indebtedness 
ay aee incurred generally see supra 
§ 352. 


13. State v. Donald, 151 N.W. 331, 
160 Wis. 21. 


[a] Written contract is evidence 
of such debt. State v. Donald, 151 
N.W. 331, 160 Wis. 21 (construing 
Const. art 8 § 9). 


14. See cases infra this note. 


[a] Statutes held constitutional. 
—State v. Moorer, 150 S.E. 269, 152 
S.C. 455 [appeal dism and cert den 
sub nom. Johnson y. State Highway 
Commission of South Carolina, 50 S. 
Ct. 238, 281 U.S. 691, 74 L.Hd. 1120]; 
Williamson vy. Richards, 155 S.E. 890, 
158 S.C. 5384 (Act March 14, 1929 [36 
St. at L. p 670]). 


[b] Provision for sinking fund.— 
Act. March 14, 1929 [36 U. S. St. at L. 
p 670], providing for financing the 
construction of a state highway sys- 
tem through the state unit or district 
unit plan, and for the appropriation 
of the proceeds of state gasoline tax 
and motor vehicle license tax for pay- 
ment of evidences of indebtedness, is 
not void for failure to provide ‘for 
levy of tax for sinking fund, since 
Const. art 8 § 7, providing for the 
sinking fund, relates only to cities 
and towns, and payments for retire- 
ment of obligations will be met from 
the current funds, and special funds 
pledged are the equivalent of sinking 
funds. State v. Moorer, 150 S.BH.. 269, 
152 S.C. 455 [appeal dism. and cert 
den sub nom. Johnson y. State High- 
way Commission of South Carolina, 
Meaggnee 238, 281 U.S. 691, 74. L.Ed. 


{c] Impairing obligation of con- 
tract.—Statute pledging proceeds of 
gasoline and motor vehicle tax for 
payment of obligations incurred by 
the state gives the holders of out- 
standing bonds a prior claim against 
highway revenues, under Act March 
14, 1929 [36 St. at L. p. 670]; hence 
the statute does not give priority to 
holders of evidence of indebtedness 
and interfere with obligation of con- 
tract. State v. Moorer, 150 S.B. 269, 
152 S.C. 455 [appeal dism and cert den 
Sub nom. Johnson y. State Highway 
Commission of South Carolina, 50 S 
Ct. 238, 281 U.S. 691, 74 L.Ed. 1120]. 


{a] Applicability of constitutional 
restrictions.—Act of general assem= 
bly of 1917 providing for the borrow- 
ing of money to cover deficiencies in 
the state’s general revenue fund and 
issuing of interest-bearing evidences 
of indebtedness, and the levying of a 
tax_to pay therefor, is not violative 
of Const. art 16 § 1, prohibiting issu- 
ing of any interest-bearing evidences 
of indebtedness except such bonds as 


For later cases, developments and changes in the law see Annotations, same title and section number. 


> 


Fi 


§ 404] 


jurisdictions a warrant cannot be drawn if there 
are no funds on hand to pay it;+5 but, where the 
constitution merely prohibits the payment of moneys 
out of the state treasury in the absence of a leg- 
islative appropriation,'® the legislature may author- 
ize the issuance of warrants, even though no funds 
are available for their payment,!7 in which case 
a warrant may and should be issued after due audit 
and authentication of a claim, even though no funds 
have been made available for its payment by an 
appropriation.‘s A common restriction is that no 
warrant shall be drawn on the treasury except in 
pursuance of a specific appropriation made by law?® 
although it is unnecessary for the appropriation 
to contain a provision for the issuance of the war- 
rants,*° some constitutions or statutes providing 
for the issuance of certificates of indebtedness as 
to particular claims on due audit and allowance by 
the designated officer where no appropriation has 
been made for the payment of such claims.?1 
Where an appropriation has been made for a par- 
ticular purpose, the auditor may and must draw 
his warrant therefor,?* on the presentation of prop- 
er vouchers or requisitions,?* although ‘the war- 
rant cannot be drawn for an amount in excess of 
the appropriation.2# Where the appropriation made 


may be authorized by law, by any [d] 
county, city, town, or municipality, 
such restriction not applying to the 
states. Hays v. McDaniel, 196 S.W. 
934, 130 Ark. 52. 


{e] Issue of scrip in violation of 
state constitution is void. Lee v. 
Robinson, 25 S.Ct. 180, 196 U.S. 64, 49 
L.Ed. 388 [aff 122 F. 1012]. 


15. State ex rel. Edmunds v. Cap- 
devielle, 49 So. 1006, 124 La. 137. 


16. See supra § 381. 


17. State v. Clausen, 229 P. 5, 131 
Wash. 119. 


18. Lightfoot v. Lane, 140 S.W. 89, 
104 Tex. 447; State v. Clausen, 229 P. 


art 10 § 19. 
314 Mo. 83. 


ing of warrants, 
has been 


STATES 


Particular 
The state auditor cannot draw a war- 
rant for a printer’s bill, where no 
money was appropriated out of which 
the bill could be paid, under Const. 
State ex rel. 
Pub. Co. v. Hackmann, 282 S.W. 1007, 
(2) Kirby Dig. §§ 3405, 
3406, 4905, 4906, 4912, do not require 
the state auditor to issue a warrant 
for the refund of money paid for 
lands forfeited to the state, 
the treasurer is without authority to 
pay such warrant, because of the ab- 
sence of appropriation, especially in 
view of § 3415, prohibiting the draw- 


previously appropriated. 
Oliver v. Bolinger, 225 S.W. 314, 146 | 415. 
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has been exhausted, no further warrant may be 
issued thereon.?> Unless, as is sometimes the case, 
a statute provides otherwise,?® the fact that there 
is no money in the treasury to make payment does 
not impair the duty of the auditor to issue a war- 
rant for a proper claim, although it will delay the 
obligation of the treasurer to pay it.27 Neither 
does the fact that the governor has vetoed part 
of a specific appropriation affect the duty of the 
officer to issue a warrant where there are sufficient 
funds in the part of the appropriation approved 
te cover the amount of the warrant.?8 The war- 
rant, of course, can be drawn only for the specific 
purpose for which the appropriation was made,?°® 
it being the duty of the officer to refuse to issue 
a warrant for any other purpose.°® Where the 
appropriation states specifically the sums to be ex- 
pended for the various items thereunder, a war- 
rant need not be issued until the obligation for 
which the appropriation was made has been in- 
curred. When, however, the use of funds ap- 
propriated has been left to the discretion of a par- 
ticular board or officer, the wisdom of a particular 
use so long as it is within the purpose of the ap- 
propriation cannot be questioned by the officer who 
is to draw the warrants.*? It has been held that 


State ex rel. Edmunds v. Capdevielle, 
49 So. 1006, 124 La. 137. 


25. Crouter v. Bennett, 81 P. 761, 
34 Colo. 120; Collins vy. Mercer Coun- 
ty Comrs., 22 Pa.Dist. 324. 


26. See statutory provisions, 


[a] Statute construed to prevent 
issuance of warrant if creditor was 
willing to take in payment other ob- 
ligations of the state received by the 
state in payment of taxes, the war- 
rant to recite that it was to be so 
payable. Smith v. Jones, 50 Ala. 465. 


ae Cal.—Peo. v. Brooks, 16 Cal. 


provisions.—(1) 


McKinley 


where 


unless the money 
Iowa.—State v. Sherman, 46 Iowa 


5, 131 Wash. 119. Ark. 242. Kan. ee ane ov) “Meeactne ob) 
[a] Under Wr er ee rare: Beis Sree v. Handlin, 164 N.W. 103,| 631, 42 Kan. 426. 

Under Remington Comp. 5 r|é -D. és ¥ . 

7679, 77038(2, Py. 7705, 11015, the state 21. 8 PAG, igs Rees v. Clinton, 28 La.Ann. 

auditor must audit a claim of an in-| * “4: 2¢e statutory provisions. 350. : 

jured workman, and, if it is found [a] Duty to audit claim and issue| Mont.—State v. Kenney, 26 P. 383, 


duly authenticated, issue a warrant 
against the accident fund therefor, al- 
though no moneys are available for 
its payment, because of want of legis- 
lative appropriation. State v. Claus- 
en, 229 P. 5, 131 Wash. 119. 


19. See constitutional and statuto- 
ry provisions; and cases infra this 
note. 


[a] Statute which directs issue of 
warrants for claims but makes no 
provision for the payment thereof is 
inoperative and_ void. Pillow v. 
Gaines, 3 Lea (Tenn.) 466. 


[b] Where claim contains items 
not provided for by appropriation, 
the auditor may refuse to draw his 
warrant unless the items not provid- 
ed for are stricken out. - Boyer v. 
Morgan, 5 OhioSt. 583. 


[ec] Although claim has been al- 
lowed, the state auditor cannot, un- 
der Comp. St. §§ 2666, 3095, legally 
draw a warrant to pay a claim 
against the state for removing tim- 
ber from Heyburn Park, unless the 
legislature has made an appropriation 
to cover it, in view of Comp. St. § 
141 subd 14, and Const. art 7 § 13. 
Herrick v. Gallet, 204 P. 477, 35 Idaho 


. 


certificate.—The provisions of Rev. 
St. (1908) § 4409, for the payment of 
the expenses of the militia out of 
the general fund is not an appropria- 
tion within Const. art 5 § 33, and 
hence the state auditor is bound to 
audit the claims and issue his certifi- 
cates according to § 6239. Peo. v. 
Kenehan, 136. P. 1033, 55.Colo. 589. 
What constitutes an appropriation 
generally see supra §§ 384-401. 


[b] Claims within provisions.— 
Under Rev. St. (1908) § 4409, fixing 
the pay of the militia, and providing 
for their expenses when in service, 
claims for the pay and expenses of 
the militia when called out by the 
governor to suppress riots are claims 
against the state, for which certifi- 
cates should be issued by the auditor 
under § 6239, unless there has been an 
appropriation therefor. Peo. v. Kene- 
han, 136 P. 1033, 55 Colo. 589. 


22. Lange vy. Stover, 19 Ind. 175;° 
Appeal from State Auditor of Public 
Accounts, 226 N.W. 911, 119 Neb. 29 
(Comp. St. [1922] § 3358); Fulmore 
v. Lane, 140 S.W. 405 [reh den 140 
S.W. 1082, 104 Tex. 499]. 


23. See infra notes 37, 38. 
24 Clayton v. Berry, 27 Ark. 129; 


10 Mont. 488. 


Neb.—State v. Searle, 112 N.W. 380, 
79 Neb. 111. 


Wash.—Allen vy. Grimes, 37 P. 662, 
9 Wash. 424. 


Payment of warrants see infra § 
08. 


28. State v. Forsyth, 133 P. 521, 21 
Wyo. 359 (whether the governor’s at- 
tempt to veto only a part of the item 
appropriated for that purpose was 
valid or void). 


29. Fischer v. Marsh, 202 N.W. 
422, 113 Neb. 153; State Board of 
and Com’rs v. Ririe, 190 P. 59, 56 
Utah 213. 


30. State Board of Land Com’rs 
yv. Ririe, supra. 


31. Peo. v. Brady, 115 N.E. 204, 277 
Ill. 124. 
32. State Board of Land Com’rs vy. 


Ririe, 190 P. 59, 56 Utah 213. 


[a] Thus, if the investment of the 
funds of the state land board in town 
bonds is authorized by law, the audi- 
tor, on requisition from the board for 
a warrant, has no power to ascertain 
whether the investment is desirable 
or the security sufficient, or investi- 
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the auditor has the right to question the validity 
of an appropriation act under which he is called on 
to issue a warrant,?* and that he may lawfully re- 
fuse to issue the warrant where such act is un- 
Under some of the eonstitutions 
or statutes the issuance of warrants is not author- 
ized or required unless the claims have been audited 
and allowed by the proper officers,*?® who are in 
some instances the officers authorized to issue the 
Where vouchers or requisitions®’ are 
required as a basis for issuing warrants, these must 
be presented to the auditor and must be in proper 
The auditor cannot issue warrants for 
claims not matured;*® nor, where the statute for- 
bids, in favor of defaulting state officers*® or of 


constitutional.*4 


warrants.?® 


form.*® 


STATES 


persons indebted to the state.41. Warrants other- 


ate any of the preliminary steps 
fading of to the action of the land 
poard in deciding to make the invest- 
‘ment. State Board of Land Com’rs 
v. Ririe, 190 P. 59, 56 Utah 213. 


[b] Appropriation for use of 
poard.—In view of provisions of the 
Rural Credit Act, it was the intention 
of the legislature, under powers given 
the rural credit board, to exempt ap- 
propriation for the board, made by L. 
(1917) ¢ 333 § 26, from requirement 
of Pol. Code § 76, as amended by L. 
(1909) c 189, and L. (1917) ¢ 366, that 
a verified account must be filed with 
the state auditor before the warrant 
issues. State v. Handlin, 164 N.W. 
103, 39 S.D. 331. 


33. Norman v. Kentucky Bd. of 
Managers of World’s Columbian Ex- 
position, 20 S.W. 901, 93 Ky. 537, 14 
Kaya 16 295) Side ReASS Oo6s3 State i v- 
Woollen, 161 S.W. 1006, 128 Tenn. 456, 
Ann.Cas.1915C 465. But see State v. 
Moore, 59 N.W. 755, 40 Neb. 854, 25 
L.R.A. 774 (auditor cannot supervise 
legislature by inquiry into actual ex- 
penses incurred by county for whose 
benefit appropriation was made, 
where appropriation was constitution- 
al). 


34. State v. Hallock, 16 Nev. 373. 


S5 eal —Cahill, vy.. Colgan,’ 31 (P. 
614, 3 Cal.Unrep.Cas. 622. 


Idaho.—Winters v. Ramsey, 
193, 4 Idaho 303. 


Tll.—Peo. v. Brady, 115 N.E. 204, 
PT eal 124), 


Mass.—Opinion of Justices, 13 Al- 
len 593. : 


Tex.—tTerrell v. Sparks, 135 S.W. 
519, 104 Tex. 191 (approval of gov- 
ernor not required under Act April 
20, 1909 [Acts 31st Leg. (1st Calied 
Sess.) c 21] §§.1, 2). 


[a] Allowance or certification by 
particular board not required.—The 
state auditor may issue a warrant 
payable from the capitol building 
fund without previous action of the 
capitol commission board, the duties 
of which, as defined by L. (1911) p 
108, not including matters incident 
to the sale of the bonds. State ex rel. 
Kelly v. Hackmann, 205 S.W. 161, 275 
Mo. 636. ; 


{[b] Constitution of statute.—The 
definition of the term ‘order’ in Gen. 
Code § 154—29 (109 Oh. L. p 113), re- 
lating to submission of orders or 
claims to the department of finance, 
has no application to its use as found 
in § 154—30, providing thet if any 
requirement of the department of 
finance respecting submission of or- 
ders is not complied with, the depart- 
ment may notify the state auditor, 


397 P. 


who shall refuse to issue warrants 


thereon. State v. Herrick, 140 N.E. 
314, 107 OhioSt. 611. 
[ec] Duties of auditor.—Under 


Const. art 8 § 9, requiring passage of 
laws by the legislature requiring that 
claims of the treasurer shall be ex- 
amined by the auditor and approved 
by the secretary of state before a 
warrant for the amount allowed shall 
be drawn, and Comp. St. (1922) § 4848, 
relating to the duties of the auditor 
of public accounts, and §§ 4850, 4851, 
the auditor of public accounts can is- 
sue -warrants only where there has 
been appropriation for a_ specific 
purpose for which the warrant is 
drawn, and when his investigation 
shall establish that the warrant is 
for that specific purpose, and that 
claim to be paid is just. Fischer v. 
Marsh, 202 N.W. 422, 113 Neb. 153. 


Presentation and allowance 
claims see infra §§ 430-454. 


36. See statutory provisions. 


[a] Issuing officer as person ex- 
amining claim.—It being the duty of 
the state auditor to guard the rights 
of the state in passing on claims and 
demands, he was not, under Act May 
31, 1909 (L. [1909] p 1218), directing 
the auditor to calculate tlhe amount 
due on a contract with the board of 
penitentiary commissioners for the 
purchase of a convict farm, author- 
ized to draw his warrant in accord- 


of 


ance with the terms of the contract,’ 


where there was a deficiency of land 
contracted for. Jobe v. Urquhart, 
143 S.W. 121, 102 Ark. 470, Ann.Cas. 
1914A 351. 


Officers empowered to pass 
claims, etc., see infra § 436. 


scars of claims see infra §§ 442- 


on 


37. See statutory provisions. 


[a] Application of particular stat- 
utes.—State v. Cornell, 71 N.W. 300, 
51 Neb. 553; State v. Moore, 55 N.W. 
1078, 56 N.W. 154, 87 Neb. 507. 


[b] Statute not applicable.—State 
v. McGraw, 438 P. 176, 13 Wash. 311. 


38. State v. Moore, 55 N.W. 1078, 
56 N.W. 154, 87 Neb. 507; Opinion of 
the Judges, 5 Neb. 566; State v. At- 
kinson, 65 P. 531, 25 Wash. 283; 
Shields v. Bennett, 8 W.Va. 74, 


[a] Thus the auditor need not is- 
Sue a warrant where the proper offi- 
cer did not make a requisition there- 
for. Shields vy. Bennett, 8 W.Va. 74. 


[b] Wouchers need not be audited 
under the act of March 15, 1901. 
prere v. Atkinson, 65 P. 581, 25 Wash. 


[§ 404 


wise proper and lawful are not rendered invalid by 
the fact that the issuing officer’s term of office will 
expire before the warrants become payable.*? 


Formal requisites. 
must be in proper form;*® and_the omission of a 
material recital is fatal,#* but mere clerical errcss 
or omissions in a warrant do not invalidate it where 
it substantially complies with the law.*® 


Validating warrants. Warrants otherwise void 
and unenforceable may be made a valid obligation 
of the state by constitutional amendment.*® 


Refunding warrant indebtedness. 
sometimes made for the refunding of outstanding 
warrant indebtedness.47 


Where a warrant is issued, it 


Provision is 


Presentation and allowance of 


claims see infra §§ 430-454. 


39. Tandy v. Norman, 27 S.W. 861, 
16 KyL 290. 


40. State v. Brewer, 62 Ala. 215. 
Sea. State v. Dickinson, 20 Miss. 
[a] Cancellation of warrant.—The 


state board of administration, the 
agent of the state in the construction 
of a public building, approved vouch- 
ers for the final portion of the con- 
tract price, which were audited, and 
warrants on the treasury for the 
amounts were issued and registered, 
but delivery withheld until the cen- 
tractor should remedy defects in the 
floors, which it never did. It was held 
that the state, on the relation of the 
attorney-general, was entitled to have 
the warrants canceled. Heman 
Const. Co. v. Mason, 212 P. 1089, 112 
Kan. 648. 


42. Wright v. Hardwick, 109 S.E. 
903, 152 'Ga. 302. 


43. Weston y. Dane, 51 Me. 461. 


44. Thomas vy. Owens, 4 Md. 189. 
See also Allen v. Grimes, 37 P. 662, 9 
Wash. 424. 


45. Mills Nat. Bank vy. Herold, 16 
P. 507, 74 Cal. 603, 5 AmMSR 476. 


46. Post Printing & Publishing Co. 
v. Shafroth, 124 P: 176, 53 Colo. 129. 


_ [a] Thus the state warrants which 
it was the purpose of Const. art 11 § 
3, as amended by Sess. L. (1909) p 
315, to liquidate, although illegal un- 
der the constitution, so as to be un- 
enforceable, are debts of honor of the 
state which the people had the power 
to liquidate, especially in view of 
Const. art 1 § 2, authorizing the peo- 
ple to amend the constitution. Post 
Printing & Publishing Co. v. Shaf- 
roth, 124 P. 176, 53 Colo. 129. 


47. See constitutidnal and statuto- 
Ty peor aes and cases infra this 
note. 


[a] In Oklahoma (1) Comp. L. 
(1909) §§ 372-381, furnish the author- 
ity and procedure for refunding out- 
standing legal warrants of state in- 
debtedness (In re Application of 
State to Issue Bonds to Fund Indebt- 
edness, 127 P.. 1065, 33 Okl. 797), (2) 
and such statutes, in so far as they 
relate to refunding legal warrants of 
state indebtedness, were not repealed 
by implication by subsequent enact- 
ment of §§ 408-421, inclusive (In re 
Application.,of State to Issue Bonds to 
Fund Indebtedness, supra). 


{b] Warrants entitled to be fund- 
ed.—Charles v. Board of Liquidation, 
6 So. 125, 41 La.Ann,. 240. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


| 
J 
: 
} 


§§ 405-408] 


[$ 405] 4. Interest.*® In the absence of consti- 
tutional prohibition,*® state warrants or certificates 
of indebtedness may be made to bear interest.5° 


[§ 406] 5. Revocation. A warrant on the state 
treasurer authorizing the payment of money in pur- 
suance of an appropriation is not a contract, but is 
only a license, and is revocable so long as it has not 
been paid;*°! and a resolution of both houses of the 
legislature instructing the treasurer not to pay the 
warrant operates as a revocation.°? 


[§ 407] 6. Negotiability and Transfer.5° A war- 
rant drawn by the proper officer on the state treas- 
urer is assignable so as to authorize the assignee 
to demand payment and bring suit thereon,** stat- 
utes sometimes expressly so providing.®® It is not, 
however, a negotiable instrument in the sense of the 
law merchant so as to shut out as against a bona 
fide purchaser inquiries as to its validity or pre- 
elude defenses or set-offs which could be asserted 
as against the original payee.®® This is certainly 
so as to warrants payable only out of a particular 
fund.>* As against the state the assignee acquires 


{c] Demand on board is necessary 
to entitle holder. State v. Board of 56 
Liquidation, 31 La.Ann. 273 (demand 
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ness, 186 N.W. 751, 48 N.D. 758. 


Cal.—D. O. Mills, 
Bank v. Herold, 16 P. 507, 74 Cal. 603. 37] 
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no greater rights than the party to whom the war- 
rant was originally issued;*8 but he succeeds to 
all the rights of his assignor.°® As between the 
assignor and assignee, the former, in selling war- 
rants purporting to be drawn on a special fund 
pursuant to statutory authority, impliedly warrants 
that the instruments are valid existing obligations 
of the state.°° One purchasing a warrant or cer- 
tificate of indebtedness from a holder takes subject 
to the rights of the true owner if the instrument 
is in such form as to put the purchaser on notice 
of the possibility of the existence of rights in others 
than the holder.*! 


[§ 408] 7. Payment.°? On the issuance of a war- 
rant in accordance with the law the state pledges 
its credit for the redemption of such warrant.®3 
It is the duty of the state treasurer to pay all war- 
rants drawn on him in legal form by the proper of- 
ficer, if there are funds in the treasury appropriat- 
ed by law for the purpose specified in the war- 
rant.°* He may, however, lawfully question the 
legality of the warrant.°> If a warrant has been 


discount them. Combs y. Hodge, 21 
NR How. (U.S.) 397, 16 L.Ed. 115 [rev 6 


etc., W.Cas.No. 3,048, 5 Pittsb.Leg.J. (Pa.) 


on state auditor insufficient). . 


[d] Necessity for possession of 
warrants.—The mere fact that cer- 
tain valid state warrants paid to the 
state as the purchase price of state 
funds that had been issued to the 
free school fund, and which the state 
had no power to Sell, are in the treas- 
ury of the state, and not in the hands 
of the owner, is no ground for a re- 
fusal to fund them. Louisiana Nat. 
Bank y. Board of Liquidation, 30 La. 
Ann. 1356. 


48. Interest on bonds see infra § 
419. 


Interest on unpaid warrants see in- 
ffa § 408. 


49. See constitutional provisions. 


[a] Applicability of constitutional 
provision.—Act of general assembly 
of 1917 providing for borrowing of 
money to cover deficiencies in the 
state’s general revenue fund and is- 
suing of interest-bearing evidences of 
indebtedness and levying tax, etc., is 
not violative of Const. art 16 § 1, 
providing that the state shall never 
issue any interest-bearing ‘treasury 
warrants” or scrip provided in Kirby 
Dig. §§ 1459, 3412, the restriction not 
applying to evidences of indebtedness 
other than scrip or treasury warrants. 
Hays v. McDaniel, 196 S.W. 934, 130 
Ark. 52. 


50. Hays v. McDaniel, 196 S.W. 
934, 130 Ark. 52; State v. Barret, 63 
P. 1030, 25 Mont. 112. 


51. Fletcher v. Renfroe, 56 Ga. 674. 
52. Fletcher v. Renfroe, supra. 
53. Of state bonds see infra § 420. 


Negotiable instruments generally 
see Bills and Notes 8 C. J. p 1. 


State bills and notes see infra § 410. 


54. Mills, etc., Nat. Bank v. Her- 
old, 16 P. 507, 74 Cal. 603, 5 Am.S.R. 
476: First Nat. Bank v. Olsness, 186 
N.W. 751, 48 N.D. 758; Logan County 
Bank v. Farmers’ Nat. Bank of Okla- 
homa City, 155 P. 561, 55 Okl. 592. 


55. See statutory provisions; and 
eases infra this note. 
[a] Hail insurance warrants are 


assignable in North Dakota, under L. 
(1921) c 77. First Nat. Bank v. OIs- 


5 Am.S.R. 476. 


La.—Klein v. State Treasurer, 8 So. 
926, 43 La.Ann. 359; State v. Dubu- 
elet, 25 La.Ann. 161; State v. Dubu- 
clet, 23 La.Ann. 267. 


Neb.—Bartley v. State, 73 N.W. 744, 
53 Neb. 310. 


Okl.—Logan County Bank v. Farm- 
ers’ Nat. Bank of Oklahoma City, 155 
iPM ol, oo, OKlseao2. 


Wash.—State v. Meath, 152 P. 536, 
87 Wash. 659; State v. Lewis, 113 P. 
629, 62 Wash. 266. 


[a] That claims are allowed by 
the board of military auditors under 
Remington & B. Code §§ 7222, 7223, 
will not estop the state to refuse pay- 
ment of the warrants issued thereon 
and in the hands of an innocent hold- 
er, on discovery that the claims were 
fraudulent, there being nothing in the 
statute to show an intent to make the 
claims negotiable. State v. Lewis, 
113 P. 629, 62 Wash. 266. 


57. First Nat. Bank y. Olsness, 186 
N.W. 751, 48 N.D. 758. 


[a] Rule applied.—W here the 
holder of a warrant on the state treas- 
urer represented that it had been lost, 
obtained a duplicate and received pay- 
ment thereof, the subsequent as- 
signee of the original warrant was 
not entitled to payment’ thereon. 
ae v. Meath, 152 P. 536, 87 Wash. 
659. 


Negotiability of bills and notes pay- 
able out of particular funds generally 
see Bills and Notes §§ 214-215. 


58. Klein v. State Treasurer, 8 So. 
926, 438 La.Ann. 359. 


59. State v. Barret, 63 P. 1030, 25 
Mont. 112. 


60. Logan County Bank v. Farm- 
ers’ Nat. Bank of Oklahoma City, 155 
P. 561, 55 Okl. 592. 


61. McLeod vy. Jackson First Nat. 
Bank, 42 Miss. 99. 


[a] Certificates of public debt, 
transferable on books of commission- 
er only, although indorsed in blank 
and sent to a third person to obtain 
payment of them, raise no presump- 
tion from the blank indorsement that 
the holder was entitled to sell or to 


[b] Warrant showing on face 
trust nature of funds.—McLeod v. 
Jackson First Nat. Bank, 42 Miss. 99. 


_ 62. Order of payment when fund 
insufficient see supra § 377. 


Payment of: 
Bonds see infra § 4238. 
Claims generally see infra § 457. 


63. Clark vy. Carter, 209 P. 932, 86 
Okl1. 126. 


64. Cal.—Mills, ete., Nat. Bank v. 
Herold, 16 P. 507, 74 Cal. 603, 5 Am. 
SR. 476. 


La.—Irion v. Conner, 128 So. 37, 170 
La. 435; acme v. Hunter, 14 


Md.—Thomas v. Owens, 4 Md. 189. 
Mo.—State v. Bishop, 36 Mo. 49. 


Mont.—State v. Wright, 44 P. 89, 
17 Mont. 565 (registration of war- 
rant). 


Pa.—In re Salary, 29 -Pa.Co. 234; 
In re Money, 36 Pa.Co. 451. 


[a] Where holder of warrant sells 
it at discount because of a want of 
funds to meet it, he cannot hold the 
state liable for the loss, nor can the 
governor bind the state to pay it. 
eae v. Wilson, 9 S.W. 155, 71 Tex. 


65. Colo.—Carlile v. Hurd, 31 P. 
952, 3 Colo.App. 11. 


N.C.—Commercial, ete., Bank v. 
Worth, 23 S.E. 160, 117 N.C. 146, 30 
L.R.A. 261. 


Or.—Shattuck y. Kincaid, 49 P. 758, 
31VOrws: 00: 


Lee ae v. Treasurer, 29 Pa.Co. 


Wash.—State v. Lewis, 113 P. 629, 
62 Wash. 266; State v. Lindsley, 27 
P,.1019,°3 Wash. 125. 


[a] Warrant to one for claim of 
another.—The treasurer may properly 
refuse to pay a warrant drawn in 
favor of one person for a claim of an- 
other. State v. State Treasurer, 41 
Mo. 590. 


[b] Warrant based on fraudulent 
claims.—A bank holding state war- 
rants for payment of money out of the 
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drawn after the amount appropriated has been used, 
payment thereon should not be made,°® and if the 
warrant is drawn for too great an amount, a new 
warrant must be issued; the proper amount cannot 
be paid on the original warrant.°’ Payment must 
be made out of the fund,*® and in the medium,®?® if 
any, provided or prescribed by law. Where the 
legislature has made an appropriation within its 
power to pay a claim, the disbursing officer must ap- 
ply the money for the purpose of the appropriation, 
without inquiry into the reasons therefor.‘° The 
audit of the claim and the issuance of the warrant 
by the designated officer do not bind the state treas- 
urer.?1 In some jurisdictions payment of warrants 
issued to persons indebted to the state cannot be 
made.?? 


Registration and indorsement of unpaid warrants. 
In some jurisdictions provision is made for the 
payment of interest on warrants, unpaid for the 
want of funds, after registration and indorsement 
of the warrants to such effect by the treasurer when 
failing to pay a warrant on presentation,’? the 
legislature having the power to provide for such 
registration and indorsement in the absence of con- 
stitutional restrictions;7* the particular warrants 
entitled to registration in such case depend on the 
terms of the particular statute.’® 


Recovery of payments. Where warranties in ne- 
gotiable form had come into the hands of an inno- 
cent purchaser for value before maturity, that such 
warrants had formerly been paid by the issuance 
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of refunding bonds will not render the holder lia- 
ble for the value of additional bonds issued to him 
on the surrender of the warrants, even though such 
warrants had been stolen after their original sur- 
render.*°® 


[§ 409] F. Bills of Credit or Other Securities In- 
tended To Circulate as Money.*" The federal con- 
stitution provides that “no state shall emit Bills of 
Credit.”78 Any bill, warrant, certificate of indebt- 
edness, or similar instrument, issued by the state, 
on the faith of the state, and designed to circulate 
as money, is a bill of credit within the meaning of 
the prohibition;*® but bills not issued on the gen- 
eral credit of\the state but made payable out of 
a special fund pledged therefor are not bills of 
credit,°° nor are state obligations not intended to 
circulate as money, such as auditor’s warrants,*? 
certificates of indebtedness,** or coupons for in- 
terest on state bonds.8? That a certificate of in- 
debtedness is receivable in payment of taxes does 
not make a bill of credit within the prohibition.** 
The prohibition does not extend to bills issued by 
corporations incorporated by the state, although 
intended to circulate as money; such bills are not 
emitted by the state,*> and it is immaterial that 
the state is the sole stockholder of the corpora- 
tion.8° The constitutional provision does not pro- 
hibit a state from paying bills of credit,8* replac- 
ing them with other evidences of indebtedness not 
amenable to the constitutional objection,®® or mak- 
ing a loan thereof.®® 


ere eo 


military fund cannot compel the state 
treasurer by mandamus to pay them, 
where the warrants were based on 
fraudulent claims of which the bank’s 
assignor had notice, and the fraudu- 
lent character of which was unknown 
to the auditing board. State v. Lewis, 
113 P. 629, 62 Wash. 266. 


66. Henderson v,. Hovey, 27 P. 177, 
46 Kan. 691, 18 L.R.A. 222. 


67. People v. State Treasurer, 40 
Mich. 320. 
68. Ariz.—Valley Bank of Phoenix 


vy. Johnson, 125 P. 704, 14 Ariz. 133. 


Ga.—Park v. Candler, 39 S.B. 89, 113 
Ga. 647. 
Ill.—People v. Beveridge, 38 Ill. 307. 


Neb.—State v. Bartley, 59 N.W. 907, 
41 Neb. 277. 


N.D.—First Nat. Bank v. Olsness, 
186 N.W. 751, 48 N.D. 758. 


69. People v. Beveridge, 38 Ill. 307. 
70. People v. Schuyler, 79 N.Y. 189. 


71. Gibson v. Kay, 137 P. 864, 68 
Or. 589. . 

72. Sherman v. Hatcher, 299 S.W. 
227, 117 Tex. 166. 


Issuance of warrants to persons 
indebted to state see supra § 404 note 
41. 


73. See statutory provisions. 


74. Rhea v. Newman, 156 S.W. 154, 
153 Ky. 604, 44 L.R.A.N.S. 989; State 
v. State Board of Examiners, 238 P. 
316, 74 Mont. 1. 


{a] Thus in the absence of any 
constitutional restriction the legisla- 
ture has the power to make warrants, 
not paid on presentation for want of 
funds, interest bearing. Rhea v. New- 
man, 156 S.W. 154, 153 Ky. 604, 44 


L.R.A.N.S. 989. 
75. See case infra this note. 


[a]. State road fund.—Under Sen- 
ate (Spec. Sess.) Bill No. 8 § 7, and 
No. 29 § 18, warrants on the state road 
fund for obligations incurred during 
the year ending June 30, 1912, must be 
indorsed by the.state treasurer when 
presented for payment, but warrants 
for obligations incurred after that 
date need not be so indorsed. Valley 
Bank of Pheenix v. Johnson, 125 P. 704, 
14 Ariz. 133. 


76. State v. Wells, 15 Cal. 336 
(where innocent holder of warrant no 
longer had bonds). 


77. Power of public officer to 
transfer negotiable instrument be- 
Neko to a state see Bills and Notes 


State as payee of negotiable instru- 
ment see Bills and Notes § 297, 


78... U. S. Const. art I § 10. 
“Bill of credit” 7 C. J. p 1179. 


79. U. S.—Briscoe v. Kentucky 
Commonwealth Bank, 11 Pet. 257, 9 
L.Ed. 709, 928; Byrne v. Missouri, 8 
Pet. 40, 8 L.Ed. 859; Craig v. Mis- 
souri, 4 Pet. 410, 7 L.Ed. 903; Robin- 
son v. Lee, 122 F, 1012 [aff 196 U. S. 
64, 25 S.Ct. 180, 49 L.Ed. 388]; Wesley 
v. Eells, 90 F. 151 [aff 20 S.Ct. 661, 
177 U.S. 370, 44 L.Ed. 810]. 


Ark.—Bragg v. Tuffts, 6 S.W. 158, 
Ark, 554. ws 


Ga.—Georgia Cent. Bank y. Little, 
11 Ga, 346. 


La.—City Nat. Bank v. Mahan, 21 
La.Ann. 751. 


Ft pw elitniisaaae v. State, 18 Miss. 


Mo.—Loper v. State, 1 Mo. 632. 


S. C.—Auditor v. Treasurer, 4 S.C. 
aie State v. Comptroller-Gen., 4 S.C. 
Tex.—See Houston, etc., R. Co. v. 
State, (Civ.App.) 41 S.W. 157 [rev 20 
S.Ct. 545, 177 U.S. 66, 44 L.Ed. 673]. 


[a] Treasury notes issued by Con- 
federate government were within the 
prohibition. Hale v. Huston, 44 Ala. 
134, 4 AmR 124; Thornburg v. Harris, 
3 Coldw. (Tenn.) 157. 


80. Gowen vv. Shute, 4 
(Tenn.) 57. 


81. ‘Houston, etc., R. Co. v. Texas 
177 U.S. 66, 20 S.Ct. 545, 44 L.Wd. 673 
[rev (Tex.Civ.App.) 41 S.W. 157]; 
Pagaud v. State, 13 Miss. 491. 


Warrants see supra §§ 402-408. 


82. State v. Moorer, 150 S.E. 269 
152 S.C. 455 [appeal dism and cert den 
Johnson v. State Highway Commis- 
Bais Soy ate 50 S.Ct. 238, 

AS ‘ -Ed. 1120]; S 
Cardozo, 5 S.C. 297, gifted 


Baxt. 


Certificates of indebtedness 
Supra §§ 402-408. fo 
83. Poindexter v. Greenhow, 114 


U.S. 270, 5 S.Ct. 908, 29 L.Ed. 185. 
84. State v. Cardozo, 5 S.C. 2y7. 


85. Briscoe v. Kentucky Bank 
Pet. (U.S.) 257, 9 L.Hd. 709, 928: Mer 
Farland v. State Bank, 4 Ark. 44, 37 
Am.D. 761; Smith v. New Orleans, 23 
La.Ann, 5. : 


86. Briscoe v. Kentucky Bank 
Pet. (U.S.), 257, 9 L.Bd. 709, 928: 
Western, etce.,, R. Co. v. Taylor, ¢ 


Heisk, (Tenn.) 408. 
87. Walker ¥. State, 12 S.C. 200. 
88. Bond Debt Cases, 12 S.C. 200, 


89. Loper v. State, 1 Mo. . 
Mansker v. State, 1 Mo. 452. ees 


‘For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


4 


, §§ 410-411] 


[§ 410] G. Bills and Notes.°° In the absence of 
constitutional restrictions,®! the legislature may au- 
thorize the issuance of bills and notes as a direct 
obligation of the state,°? the form which such paper 
is to take depending on the terms of such statutes.93 
When issued in accordance with law, such negotia- 
ble paper imposes the same liability on the state 
as that which attaches to private individuals under 
like cireumstances.°* Holders of negotiable paper 
issued by the state, in the absence of allegations to 
the contrary, are presumed to be innocent purchas- 
ers for value before maturity without notice of any 
objection to its validity.°° When authority to is- 
sue such paper exists, fraud or irregularity on the 
part of the authorized agents of the state in con- 
nection with its issuance will not affect innocent 
purchasers for value without notice.°® 


[§ 411] H. Bonds®‘—1. Power To Issue—a. In 
General. Subject to any restriction that may be 
contained in the state constitution,®® the legisla- 
ture has power to authorize the issuance of state 
bonds,®® some of the constitutions making express 
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provision for their issuance.1 Bonds issued under 
authority of a constitutional statute are valid ob- 
ligations of the state,? and are not to be held to be 
illegal merely on the ground that they are unwar- 
ranted or unnecessary.? But since the power of the 
legislature is subject to constitutional limitations, 
bonds issued under authority of an unconstitutional 
act are void.* In some jurisdictions a power to con- 
tract a debt by loan carries with it the power to 
issue bonds.° The power of particular officers as 
boards to issue bonds on behalf of the state rests 
on constitutional or statutory authority,® and no 
such power should be held to exist unless the au- 
thority is conferred in clear and express language.7 
Bonds issued by state officers without authority are 
not valid obligations of the state.* In some juris- 
dictions the authority to issue the bonds of the 
state, under the constitution, can be conferred only 
by an act of the general assembly passed in con- 
formity with the provisions of that instrument.® 
If the act conferring the power to issue the bonds 
is unconstitutional, the issue of such bonds will be 


90. Generally see Bills and Notes 
8 C.J, if 


Bonds see infra §§ 411-424. 


Warrants, scrip, etc., see supra §§ 
402-408. ; 


91. See constitutional provisions. 


92. Bush v. Martineau, 295 S.W. 9, 
174 Ark. 214. 


93. See statutory provisions; and 
ease infra this note. 


[a] Where payable.—Under an act 
providing that state highway notes 
“may” be made payable in St. Louis 
or Chicago, notes may be made pay- 
able in New York under Acts (1927) 
No. 11. Bush v. Martineau, 295 S.W. 
9, 174 Ark. 214. 

94. State v. Blease, 79 S.E. 247, 95 
S.C. 403. 

95. State v. Blease, supra. 

96. State v. Blease, supra, 

[a] Estoppel.—The state is es- 
topped to deny recitals on the face of 
negotiable paper in the hands of in- 
nocent purchasers for value before 
maturity and without notice. State v. 
Blease, 79 S.E. 247, 95 S.C. 403. 

97. Power to issue bonds as affect- 
ed by restrictions on incurring of in- 
debtedness generally see passim supra 
§§ 351-372. 

Prohibition of laws impairing obli- 
gation of securities see Constitutional 
Law § 611. } 

98. See constitutional provisions. 

[a] Where debt is void (1) as in 
excess of the amount which the state 
could constitutionally create (see 
supra §8§ 358-357), (2) the bonds 
creating such debt are equally void 
(Williams v. Louisiana, 103 U.S. 637, 
26 L.Ed. 595). 

99. Ark.—Baker v. Hill, 21 S.W. 
(2d) 867, 180 Ark. 387; Bush v. Mar- 
tineau, 295 S.W. 9, 174 Ark. 214. 

Fla.—Cheney v. Jones, 14 Fla. 587. 

Nev.—Klein v. Kinkead, 16 Nev. 
194. 

Pa.—In re Road Bonds, 40 Pa.Co. 
670. 

Ss. C.— Walker v. State, 12 S.C. 200. 

Ss. D.—In re Opinion of Judges, 204 
N.W. 905, 48 S.D. 875; In re State 
Bonds, 63 N.W. 223, 7 S.D. 42. 


1. See constitutional provisions. 


[a] Effect of constitutional amend- 
ment.—Const. art 11 § 3, as amended 
by Sess. L. (1909) p 315, providing for 
issuing bonds to fund outstanding un- 
enforceable state warrants, does not 
contravene art 11 § 4, providing that 
no debt shall be created under the 
article except by law irrepealable un- 
til the debt shall be fully paid, since 
it is the constitutional amendment it- 
self which creates the debt. Post 
Printing & Publishing Co. v. Shafroth, 
124 P. 176, 53 Colo. 129. 


ys Fla.—Cheney v. Jones, 14 Fla. 


Nev.—Klein v. Kinkead, 16 Nev. 194. 


5 gee In re Road Bonds, 40 Pa.Co. 
70. 


S. C.—Walker v. State, 12 S.C. 200. 


S. D.—In re State Bonds, 638 N.W. 
223, 7 S.D. 42. 


[a] Bonds held valid.—(1) Bonds 
to pay for the proportionate share of 
the cost of an interstate bridge are 
not invalidated because the state had 
no right to collect tolls after payment 
of the bonds under St. §§ 4356s1 to 
4356s15; Acts (1930) ¢ 157. Hstes v. 
State Highway Commission, 29 S.W. 
(2d) 583, 235 Ky. 86. (2) Bonds pro- 
posed to be issued for the purchase of 
interest in an interstate bridge were 
not invalid because the state paid a 
share as the work progressed, under 
St. §§ 4356s1 to 4356815; Acts (1930) 
ec 157. Estes v. State Highway Com- 
mission, supra. (3) Bonds for pay- 
ment of a proportionate share of an 
interstate bridge were not invalidated 
because an adjoining state must ap- 
prove rates and classification of tolls 
under St. §§ 4356s1 to 4356s15; Acts 
(1930) ¢ 157. Hstes v. State Highway 
Commission, supra. 


3. Williamson v. Richards, 155 S.H. 
890, 158 S.C. 534. 


4. Fla.—Holland y. State, 15 Fla. 
455; Cheney v. Jones, 14 Fila. 587. 


Kan,—State v. School Fund Com’rs, 
4 Kan, 261. 

La.—State v. Hart, 14 So. 430, 46 La. 
Ann. 54, 5 


N. C.—Baltzer v. State, 10 S.E, 153, 
104 N.C. 265 [aff 16 S.Ct. 500, 161 U.S. 
240, 40 L.Ed. 684]. 

N. D.—State v. McMillan, 96 N.W. 
310, 12 N.D. 280. 


5. In re Contracting of State Debt 


by Loan, 41 P. 1110, 21 Colo. 399. 


6. See constitutional and statutory 
provisions. : ‘ 


[a] Thus the governor, or any oth- 
er officer of the state, in the absence 
of legislation authorizing the act, has 
no power to substitute one set of 
bonds for another. Whaley v. Gail- 
lard, 21 S.C. 560 [error dism 8 S.Ct. 
1053, 127 U.S. 216, 32 L.Ed.-125]. 


[b] Withdrawal of power.—Under 
the act of Jan. 20, 1920, providing that 
the state board of control is ‘author- 
ized, empowered in its discretion” to 
sell bonds to enable the state to match 
federal aid for highways available un- 
der the Shakelford Bill and under fed- 
eral act of Febr. 28, 1919, the state 
highway commission has no authority 
to sell bonds to meet such federal aid, 
such authority, even if given by L. 
(1919) p 241, having been withdrawn 
by act of 1920. Benson vy. Olcott, 187 
P. 843, 95 Or. 249. 


[c] Fixing amount of additional 
bonds.—There is no delegation of leg- 
islative authority by the proviso of a 
statute authorizing a board to issue 
such additional bonds as may be 
necessary to pay compensation to war 
veterans in the event the original is- 
sue should prove insufficient, such 
proviso merely authorizing the board 
to ascertain what could be made cer- 
tain by public records, State v. Clau- 
sen, 201 P. 30, 117 Wash. 260. 


[ad] State highway commission had 
authority to issue bonds to carry out 
contract between state and adjoining 
state to pay one half of cost of inter- 
state bridge under St. §§ 4356s1 to 
4356s15; Acts (1930) c 157. Estes v. 
State Highway Commission, 29 S.W. 
(2d) 5838, 235 Ky. 86. 


[e] Drainage district.—The state 
cannot directly, indirectly, or con- 
tingently, pay, or be obligated to pay, 
the whole or a part of the principal or 
interest on bonds to be issued by the 
Everglades drainage district under 
Acts (1927) c 12016; Const. art 9 § 6. 
Martin v. Dade Muck Land Co., 116 So. 
449, 95 Fla. 530 [appeal dism 49 S.Ct. 
25, 278 U.S. 560, 73 L.Ed. 505]. , 


7. Benson v. Olcott, 187 P. 848, 95 
Or. 249. 


8. Whaley v. Gaillard, 21 S.C. 560 
[error dism 8 S.Ct. 1053, 127 U.S. 216, 
32 L.Ed. 125]. 


9. Bond Debt Cases, 12 S.C. 200. 
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without authority ;1° 


hands of a bona fide holder, will be invalid.*? 
legislature may authorize the issuance of bonds on 
which the state is to become liable only in a cer- 
tain event, and the liability of the state will depend 
on the happening of the prescribed condition.” 


Where a constitutional 
provision prohibits the issuance of bonds except 
for certain purposes, the state cannot pay or obli- 
gate itself to pay the principal or interest of bonds 
Statutes providing for the 
issue of state bonds for particular purposes may 


[§ 412] b. Purpose of.'® 


for other purposes.*# 


and the bonds, even in: the 


STATES 


The 


do so only in so far as the constitution of the par- 


Bond Debt Cases, supra. 
11. Bond Debt Cases, supra. 
12. Reis v. State, 65 P. 1102, 133 


Cal. 593; Sawyer v. Colgan, 36 P. 580, 
834, 102 Cal. 283. 


13. Purpose for which debt may be 
contracted see supra § 352. 


14. Martin v. Dade Muck Land Co., 
116 So. 449, 95 Fla. 530 [appeal dism 


10. 


AQMSIGty (20 20S) Us. 000, 6%3° urd: 
505]. 
15. Holland vy. State, 15 Fla. 455; 


Cheney v. Jones, 14 Fla. 587. And see 


cases infra this section. 


[a] Federal aid bonds.—Under L. 
917)! C175 8, 2,6 1194.§ 38, ¢ 237; se 
423 §§ 3, 5-8, 10-12; L. (1919) c 159, 
e178 §§ 1, 4, 8, 12,15, ¢ 399 § 37, e 4038, 
the state had no authority to sell 
bonds to equal in amount the federal 
aid for highways offered under the act 
of Congress of Febr. 28, 1919. Benson 
Ve, Olcott, 187- PRP. 843,°95 Or: 249. 


{b] Capitol building.—L. (1925) c 
27, authorizing bond issue for con- 
struction of state capitol buildings, 
payable from leases and sales of lands 
granted to state by United States for 
such purposes, does not violate Enabl- 
ing Act §§ 12, 17. State v. Clausen, 
235 P. 364, 134 Wash. 196. 


[c] Validity of particular stat- 
utes.—(1) None of the laws provid- 
ing for the construction and owner- 
ship of certain state-owned industries 
sand utilities, including Industrial 
Commission Act, Bank of North Da- 
kota Act, Bank of North Dakota Bond 
Act, Bank of North Dakota Real EHs- 
tate Act, Mill and Elevator Associa- 
tion Act, Mill and Elevator Associa- 
tion Bond Act, and Home Building 
Act, adopted after amendment in 1918 
to Const. §§ 182, 185 (see L. [1919] pp 
507, 508), relating to state’s issuance 
of bonds, are invalid, void, or in vio- 
lation of the state constitution (Green 
v. Frazier, 176 N.W. 11, 44 N.D. 395 
faff 40 S.Ct. 499,253 U.S. 2338, 64 L. 
Ed. 878]), (2) nor do they contravene 
any provision of the federal constitu- 
tion or offend any of the restrictions 
imposed by it on the several states. 
(Green Vv. Frazier, supra). 


[d] Construction of hospital for 
nervous diseases and_ tuberculosis 
sanatorium, under L. (1929) p 884. 
Baker v. Hill, 21 S.W.(2d) 867, 180 
Ark. 387. 


[e] Under constitutional mandate 
that legislature provide for schools, 
general assembly may provide funds 
for erection of public schoolhouses by 
issuing and selling bonds of state and 
directing that proceeds shall be loaned 
to counties. Tate v. Board of Mduca- 
tion of McDowell County, 135 S.E. 336, 
192 N.C. 516. 


[f] Public works, under Const. art 
V § 16, includes railroads. Opinion of 
Justices, 138 Fla. 699. 


\ 


[g]  Deficiency.—Const. art 10, § 3, 
providing for the payment of deficien- 
cies of state revenue which may arise 
during any fiscal year, where the or- 
dinary expenses exceed the income 
from current taxation and other 
sources, by levying a tax, is not exclu- 
sive and the state may issue bonds 
for that purpose. In re Application of 
State to Issue Bonds to Fund Indebt- 
edness, 127 P. 1065, 33 Okl. 797. 


16. See constitutional provisions. 


[a] Spirit as well as letter of in- 
hibition against issuance of state 
bonds except to repel invasion or sup- 
press insurrection should be preserved 
and given full force and effect under 
Const. art 9 § 6. In re Advisory Opin- 
Hee to Governor, 114 So. 850, 94 Fla. 

it. 


17. Sée constitutional provisions. 


‘[a] Replacing capitol destroyed by 
fire—Act March 16, 1911 (L. [1911] 
p 416), and Act March 24, 1911 (L. 
[1911] p 250), providing for the issu- 
ance of bonds for the rebuilding of 
the state capitol, destroyed by fire, 
are within the exception of the consti- 
tution permitting an issue of bonds 
in ease of unforeseen emergency. 
Church v. Hadley, 145 S.W. 8, 240 Mo. 
680, 39 L.R.A.N.S. 248 (Const. art 4 
§ 44). 

18. In re Contracting of State Debt 
by Loan, 41 P. 1110, 21 Colo. 399 (con- 
struing Const. art 11 § 8). 


[a] Suppressing insurrection.—In 
re Contracting of State Debt by Loan, 
41 P. 1110, 2% Colo, 399. 


[b] Casual deficiencies in revenue. 
—In re Contracting of State Debt by 
Loan, 41 P. 1110, 21 Colo. 399 (constru- 
ing Const. art 11 § 8). 


19. People v. Westchester County 
Nat. Bank of Peekskill, 132 N.E. 241, 
231 N.Y. 465, 15 A.L.R. 1344; Hinton 
v. Lacy, 187 S.E. 669, 193 N.C. 496; 
Green v. Frazier, 176 N.W. 11, 44 N.D. 
395 [aff 40 S.Ct. 499, 253 U.S. 2338, 64 
L.Ed. 878]. 


[a] “Public purpose” defined.—A 
“public purpose or public business,” 
with reference to the right of the 
State under its constitution and laws 
to issue bonds, has for its objective 
the promotion of the public health, 
safety, morals, general welfare, se- 
curity, prosperity, and contentment of 
all the inhabitants or residents with- 
in a given political division, as a state, 
the sovereign powers of which are ex- 
ercised to promote such public pur- 
pose or public business. Green y. 
Frazier, 176 N.W. 11, 44 N.D. 395 [aff 
eee 499, 253 U.S. 238, 64 L.Ha,. 


[b] Building, owning, and operat- 
ing of state-owned elevators, flour 
mills, and other state industries, as 
permitted by Industrial Commission 
Act, Bank of North Dakota Act, Bank 


ticular jurisdiction permits.+® 
tutions prohibit the issuance of state bonds except 
to repel invasion or suppress insurrection,*® or ex- 
cept in case of unforeseen emergency.** 
jurisdictions the constitutional power of a state to 
borrow money for particular purposes carries with 
it the power to issue bonds for such purposes.*® 
Within constitutional restrictions, it has been held 
that the legislature may authorize the issuance of 
state bonds for a public purpose,'® but not for a 
private purpose. 
vide for the issuance of bonds for the purpose of 
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Some of the consti- 


In some 


Some of the constitutions pro- 


of North Dakota Bond Act, Bank of 
North Dakota Real Hstate Act, Mill 
and Elevator Association Act, Mill and 
Elevator Association Bond Act, and 
Home Building Act, enacted after 
amendment act in 1918 to Const. §§ 
182, 185 (see L. [1919] pp 507, 508), 
authorizing issuance of bonds, etc., is 
for a public purpose, in view of the 
fact that most of state’s wealth comes 
from small grains, and of the purpose 
of the acts to obtain a fair market 
price for farm products. Green v. 
Frazier, 176 N.W. 11, 44 N.D. 395 [aff 
SU ee 499, 253 U.S. 233, 64 L.Ed. 


[c] Bonus to war veterans.—The 
object of L. (1920) c 872 § 5, providing 
for the issuance of bonds by state for 
a bonus to persons who served in the 
military or naval service of the United 
States is public and for the public 
welfare, a bonus being an incitement 
to patriotism and an encouragement to 
defend the country in future conflicts. 
People v. Westchester County Nat. 
Bank of Peekskill, 132 N.E. 241, 231 
N.Y. 465, 15 A.L.R. 1344 (holding how- 
ever that the act is bad in that it 
involves loan of state credit to in- 
dividuals). 


[d] Home aid.—Const. §§ 182, 185, 
as amended in 1918 (see L. [1919] pp 
507; 508), authorizing issuance of 
state’s bonds in aid of state-owned in- 
dustries and utilities, including Indus- 
trial Commission Act, Bank of North 
Dakota Act, Bank of North Dakota 
Bond Act, Bank of North Dakota Real 
Estate Act, Mill and Elevator Associa- 
tion Act, Mill and Elevator Associa- 
tion Bond Act, and Home Building 
Act, were intended to establish and do 
promote home ownership in aid of 
the state’s prosperity, security, and 
permanency, and are valid. Green v. 
Frazier, 176 N.W. 11, 44 N.D. 395 [aff 
eat 499, 253 U.S. 233, 64 L.Ed. 


fe] Loans to World War veterans. 
—An act providing for issuance of 
bonds by state and loans of money ob- 
tained to veterans of the World War 
is for public purpose, under World 
War Veterans’ Loan Act. Hinton y. 
Lacy, 137 S.E. 669, 193 N.C. 496. 


20. Green v. Frazier, 176 N.W. 11, 
44 N.D. 395 [aff 40 S.Ct. 499, 253 U.S. 
233, 64 L.Ed. 878]. 


[a] “Private business” definead.— 
A “private business or enterprise” 
with reference to the state’s right un- 
der the constitution and the laws to 
issue bonds is one in which an in- 
dividual or individuals, an association, 
copartnership, or private corporation 
has invested capital, time, attention, 
labor, and intelligence for the purpose 
of creating and conducting such busi- 
ness for the sole purpose of gain and 
profit for its exclusive private use and 
benefit. Green v. Frazier, 176 N.w. 
11, 44 N.D. 395 [aff 40 S.Ct. 499, 253 
U.S. 233, 64 L.Ed. 878]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 412-415] 


funding outstanding state indebtedness.21. Under 
such provision a present issue of funding bonds may 
be authorized by the legislature to secure debts 
already incurred,?? but not to secure the payment 
of debts to be incurred in the future.23 
bonds may be issued only to refund such obliga- 
tions as come within the terms of the statute.24 
Conversion bonds issued, not in exchange for out- 
standing obligations, are issued without authority 
of law and are void even in the hands of a bona 
fide holder;?® where a conversion bond rests only 
in part on such objectionable bonds and coupons, 
it is only void to that extent and for the balance 
is a valid obligation of the state.2® 


[§ 413] c. Limitation on Amount.27 Where there 


21. See constitutiona! provisions. 
reac mama) state bonds see infra § 


22. Cheney v. Jones, 14 Fla. 586. 
23. Cheney v. Jones, supra. 


24. Board of Liquidation v. Mc- 
Comb, 92 U.S. 531, 23 L.Ed. 626; State 
v..Funding Board, 35 La.Ann. 195. 


[a] Allegations of public charita- 
ble institutions.—Supplies of soap for 
the general purposes of the charity 
hospital do not fall under the class of 
“medicine”? authorized to be funded 
by Act (1880) No. 104. State v. Fund- 
ing Board, 35 La.Ann. 195. 


[b] Interest on debt may be fund- 
ed if debt is within statute. State v. 
Funding Board, 34 La.Ann. 197. 


25. Bond Debt Cases, 12 S.C. 200. 
26. Bond Debt Cases, supra. 
27. Limitation on amount of in- 


debtedness generally see supra §§ 353-— 
35M. 


28. See constitutional provisions. 


29. State v. Hall, 173 N.W. 763, 44 
N.D. 536; Montgomery v. Martin, 143 
A. 505, 294 Pa. 25. 


[a] Provisions construed.—Const. 
§ 182, as amended, authorizes the is- 
sue of two million dollars of bonded 
indebtedness, unsecured except on the 
faith and credit of the state in addi- 
tion to four hundred and twelve thou- 
sand dollars of existing bonded in- 
debtedness and two million dollars in- 
cluding such existing indebtedness. 
State v. Hall, 173 N.W. 763, 44 N.D. 
536. 


[b] Limitation for particular pur- 
pose.—(1) Const. art 9 § 4, authoriz- 
ing a state to issue bonds for the pur- 
pose of improving and building high- 
ways, does not permit the legislature 
to authorize money to be borrowed in 
such amounts that the maximum of 
outstanding bonds should never ex- 
ceed at any one time the amount so 
named, but only to authorize the is- 
suance of bonds to the amount named 
in proviso without the right to reis- 
sue bonds in place of those thereto- 
fore retired. Montgomery v. Martin, 
143 “Ay 505; 294 Pa.-25. (2) Under 
Const. art 9 § 4, the legislature may 
authorize the issuance of highway 
bonds only to the maximum amount 
‘named therein without the right to is- 
sue such amount of bonds plus the 
amount mentioned in the amendment 
previously adopted, the phrase “Ir- 
respective of any debt,” as used there- 
in, referring to other debts named as 
exceptions in the provision dealing 
with the criginal subject matter to 
which the proviso was attached. 
Montgomery v. Martin, supra. 


[59 Cc. J.—18] 


STATES 


ity therewith.?° 
Funding 


ments.*? 


[§ 414] 2. Conditions 
Proceedings—a. In General. Where the question of 
a state bond issue must be submitted to a vote of 
the electors,®® the election must be held in accord- 
ance with constitutional and statutory require- 
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are constitutional limitations on the amount of bonds 
that may be authorized by the legislature,?® stat- 
utes providing their issuance must be in conform- 


Precedent; Preliminary 


[§ 415] b. Provision for Payment or Redemption. 
Some of the constitutions authorizing legislatures 
to provide for the issuance of state bonds require 


that provision for the payment and retirement of 


30. See constitutional and statu- 
tory provisions. 


[a] Applicability of requirement. 
—(1) By virtue of Amendment to 
Const. (1921) art 9 § 16 (L. [1921] p 
478), debentures anticipating the pro- 
ceeds of an authorized gasoline tax 
do not constitute state borrowing or 
debt requiring a popular referendum. 
State v. Graham, 259 P. 623, 32 N.M. 
485. (2) The building of warehouses 
not being one of the ordinary func- 
tions of government, the State Ware- 
house Act, in so far as it provides for 
an issue of bonds and an increase of 
the public debt, without first sub- 
mitting the question to the qualified 
voters, violates Const. art 10 § 11. 
Pe v. McCown, 75 S.E. 392, 92 S.C. 


31. State v. Banks, 198 P. 472, 33 


Idaho 765; Allen v. Cromwell, 263 
S.W. 356, 203 Ky. 836. 
[a] Form of submission.—(1) An 


enactment relating to submission of 
question of bond issue to people, if 
it contain more than one subject in its 
title and body, if submitted to voters, 
would be violative of Const. § 6, re- 
quiring that all elections shall be fair 
and equal. Allen v. Cromwell, 263 S. 
W. 356, 203 Ky. 836 (holding that title 
and body of House Bill No. 37 is not 
invalid for such reason). (Op eaten Oy 
(1919) ¢ 1938, providing for submission 
of Idaho state highway bonds to vote 
of the people, meets the requirements 
Const. art 8 § 1, and is not invalid as 
failure to comply with Const. art 8 § 
1, requiring indebtedness to be for 
some single object or work, to be dis- 
tinctly specified, ‘‘object’” being the 
end sought to be accomplished. State 
v. Banks, 198 P. 472, 33 Idaho 765. 


[bj] Vote required.—In the general 
election on Nov. 7, 1924, in which the 
question of issuance of bonds pur- 
suant to World War Veterans’ Loan 
Fund Act was submitted to a vote of 
the qualified electors, a vote in favor 
of issuance of the bonds which repre- 
sented a majority of the votes cast on 
that question, but did not represent 
a majority of the qualified electors of 
the state, is insufficient to authorize 
the issuance of the bonds. Patterson 
Seg ienes 126 'S.E.. 42%, 189) -N.C. 
828. i 


32. See constitutional provisions, 
and cases infra this note. 


[a] Validity of constitutional re- 
quirement.—The amendments adopt- 
ed in 1918 to Const. §§ 182, 185 (see 
L. [1919] pp 507, 508), permitting the 
state to issue or to guarantee the pay- 
ment of bonds secured by first mort- 
gages on real estate or on property of 
state-owned utilities or industries, 
and requiring every law authorizing 
a bond issue to provide for payment 


e 


_Seventy-Five 


the bonds to be issued be made.?? : 


of interest semiannually, and permit- 
ting the state, any county or city, etc., 
to engage in industries, are not. 
repugnant to, and do not contravene, 
any provisions of the constitution of 
the United States. Green y. Frazier, 
176 N.W. 11, 44 N.D. 395 [aff 40 S.Ct. 
499, 253 U.S. 233, 64 L.Ed. 878]. 


[b] Sufficiency of provision.— 
House Bill No. 37, known as 
Million Dollar 
Bill,” is not invalid as not levying 
taxes to pay bonds and interest in 
thirty years, as Const. § 50 does not 
require an actual levy, but merely 
that provision be made to levy. Allen 
venom ely 263 S.W. 356, 203 Ky. 


[ce] Sufficiency of tax.—(1) If the 
annual tax provided for by L. (1903) p 
332 c 147, to pay the Barge Canal 
bonds issued pursuant thereto, levied 
only during the eighteen years the 
bonds are to run and until they be- 
come due as provided therein, is suf- 
ficient, it complies with the provision 
of Const. art 7 § 4, that such tax shall 
be sufficient to pay the bonds. Polo 
v. Stevens, 120 N.Y.S. 227, 66 Misc. 
35. (2) If, allowing for the progres- 
sive increase in the total assessed 
valuation of the property of the state, 
the annual tax required by L. (1909) p 
425 c 241, amending L. (1906) p 701 
ce 302, to be levied to pay the Barge 
Canal bonds, is not demonstrated to 
be insufficient, it cannot be so pro- 
nounced by the court in determining 
whether it complies with Const. art 7 
§ 4. Polo v. Stevens, supra. (3) L. 
(1909) p 425 c 241, amending L, (1906) 
p 701 c 302, directing for the payment 
of the Barge Canal bonds “an annual 
tax to pay, and sufficient to pay the 
interest on each bond issued under 
this act as it falls due, and to pay, 
and sufficient to pay, and discharge 
the principal of each bond within fifty 
years from the date thereof,” and pro-. 
viding as to the sinking fund, that 
“said fund shall be used solely for the 
purpose of paying the principal and 
interest of bonds issued in accordance 
with the provisions of this act’? meets 
the objection that the amended act 
did not provide for payment of the 
bonds at maturity. Polo v. Stevens, 
supra. 


[d] Fund out of which payable.— 
Although, under Remington Comp, St. 
§ 7916 et seq., moneys raised by taxa- 
tion for capitol buildings and received 
from lease and sale of lands granted 
to the state for such purpose by the 
federal government under Enabling 
Act §§ 12, 17, go into the same fund, 
it does not follow that bonds author- 
ized by L. (1925) ec 27, for erecting 
such buildings payable from such 
fund, are violative of Const. art 8 § 3, 
as being payable out of money raised 
by taxation, segregation of such 
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[§ 416] 3. Issuance, Requisites, and Validity.** 
State bonds must comply with the constitutional and 
statutory requirements in regard to their issuance,** 
execution,?® and form and contents.*® They must be 
executed by the proper officers,?7 and in some states 
bonds are required to be registered.?® 
state authorizes an issue of bonds and all the pre- 
liminary conditions have been satisfied, the duty of 
the governor to issue the: bonds is ministerial.*® 
Where the state engages to give its bonds it must 
have them signed and sealed by the proper officers 


at its own expense.*°® 


Validity. Where by constitution or statute state 
bonds are required to be executed in any particular 


“moneys being mere matter of book- 
keeping. State v. Clausen, 235 P. 364, 
134 Wash. 196. 


33. Unconstitutionality of debt to 
be secured by bond issue rendering is- 
sue invalid see supra § 351. 


34. State v. Davis, 217 P. 903, 113 
Kan. 584. 
[a]! Time of issuance.—Under 


House Bill No. 488 and Senate Bills 
No, 572 and No. 584, providing for 
compensation for soldiers and sailors 
of the World War, the bonds may all 
be issued at the same time. State v. 
Davis, 217 P. 908, 113 Kan. 584. 


35. State v. Davis, supra. 


[a] Place of execution.—(1) State 
bonds issued for highway purposes 
could not be repudiated because 
signed by state officers outside the 
State. Schevenell v. Blackwood, 35 F, 
(2d) 421 (where bond issue was rati- 
fied by subsequent act of legislature). 
(2) Under House Bill No. 488 and 
Senate Bills No. 572 and No. 584, pro- 
viding compensation for soldiers and 
sailors of the World War, the manner 
of the proposed issue of bonds is 
proper and does not violate such law 
where execution is to be by signature 
of the governor and secretary of state, 
and by affixing the great seal of the 
State, and by seal and signature of 
the auditor certifying to an indorse- 
ment that a complete transcript of the 
proceedings leading to the issue has 
been filed in his office and that the 
bonds have been regularly and legal- 
ly issued and registered. State v. 
Davis, 217 P. 908, 113 Kan. 584. (38) 
Bonds authorized under L. (1923) ec 
200, to provide for payment of com- 
pensation to the veterans of the World 
War, and the additional bonds author- 
ized by L. (1923, Sp. Sess.) c 6, may be 
properly isSued with the signatures of 
the governor and secretary of state on 
their face and that of the auditor in- 
dorsed thereon. State v. Davis, 221 P. 
895,115 Kan, 10. 


36. State v. Clausen, 235 P. 364, 134 
Wash. 196. 


{a] Particular bonds.—Form of 
bonds, proposed to be issued under L. 
(1925) ¢ 27, for capitol buildings, re- 
citing that ‘state of Washington for 
value received hereby acknowledges 
its indebtedness,” and promises to pay 
principal and interest “solely out of 
its capitol building and construction 
fund,” should: be corrected to show 
that payment is to be made solely out 
of moneys received from lease and 
sale of lands granted by federal gov- 
ernment under Enabling Act §§ 12, 17, 
and not from money raised by taxa- 
tion under Remington Comp. St. § 
7916 et seq, and to eliminate acknowl- 
edgment of indebtedness. State vy. 
Clausen, 235 P. 364, 134 Wash. 196. 
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[b] Place of payment.—(1) Bonds 
authorized under L. (1923) ¢c 200, to 
provide for payment of compensation 
to the veterans of the World War, and 
the additional bonds authorized by 
L. (1923, Sp. Sess.) ¢ 6, may be made 
payable at a subfiscal agency of the 
state in New York City. State v. 
Davis, 221 P. 895,115, Kan. 10. ='(2) 
Under House Bill No. 488 and Senate 
Bills No. 572 and No. 584, providing 
compensation for soldiers and sailors 
of the World War, the bonds there- 
under may be made payable at either 
the fiscal agency of the state at 
Topeka or at the subfiscal agency in 
the city.of New York. State v. Davis, 
217 P. 9038, 113 Kan. 584. 


[ec] Requiring registration with- 
out statutory provision.—(1) Bonds 
proposed to be sold under contract for 
construction of bridges are not void 
because of statement in bonds that 
they might be registered with state 
treasurer, under St. §§ 4356s1-— 
4356s15; Acts (1980) ¢c 157. Estes v. 
State Highway Commission, 29 S.W. 
(2d) 583, 235 Ky. 86. (2) Necessity 
of registration see infra note 38. 


[d] Waiver of lien.—When a state 
highway commission pays the cost of 
acquiring or constructing a toll bridge 
out of the general road fund, bonds 
issued on such bridge should contain 
a provision waiving any lien of the 
bondholder on such bridge. State 
Highway Commission v. Veling, 19 
S.W.(2d) 967, 230 Ky. 381 (payment, 
of bridge out of general road fund 
constitutes a waiver of any lien on 
the bridge). 


[e] Form prescribed by officers.— 
The statute authorizing the issue of 
bonds may authorize the governor 
and attorney-general to prescribe the 
form of the bonds. In re Contracting 
State Debt by Loan, 41 P. 1110, 21 
Colo. 399 (construing the act of April 
8, 1895 [Sess. L. (1895) pp 178-182]). 


[f] Prospective or retroactive op- 
eration of statute.—(1) Act Febr. 28, 
1923 (LL. [1923] c¢ 38), providing that 
state bonds shall be issued on the 
amortization plan when they can be 
negotiated at a reasonable rate of in- 
terest, is prospective only, in view of 
Rev. Codes (1921) § 3, providing that 
no law is retroactive unless expressly 
so declared, and the presumption that 
statutes are prospective only, and 
does not repeal any part of Initiative 
Measure No. 19, authorizing issuance 
of bonds payable in twenty years and 
redeemable in ten years. State v. 
Dixon, 219 P. 637, 68 Mont. 526. (2) 
Initiative Measure No. 19 (L. [1921] 
p 701), authorizing issuance of bonds 
for construction, repair, and equip- 
ment of buildings at state educational 
institutions, is valid and not affected 
by L. (1923) ¢ 38, requiring issuance 
of bonds on amortization plan, either 
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[§ 416 


form, bonds not so executed are void,*' but a vari- 
ance in a state bond issue from directory provisions 
does not render the issue invalid.*? 
not issued in accordance with the provisions of the 
statute authorizing them are void.*? 


Direction distinguished from performance of con- 
dition precedent. Where the constitution provides 
that a correct registry of all bonds issued shall be 
kept by the treasurer, such provision is a mere di- 
rection to the treasurer and was not designed to 


Of course bonds 


precedent to the validity of the 


Validating hond issue. An issue of bonds invalid 
for lack of statutory authority or defects in its 


retrospectively, prospectively, or oth- 
erwise, or at all. State v. Dixon, 223 
P. 832, 70 Mont. 90. 


37. Halsey v. Gillett, 103 P. 339, 
156 Cal. 114. - 


[a] Officers at time of issuance.— 
Under Act 35th, Leg. (St. [1903] p 
247 c 211), providing for the issuance 
and sale of state bonds for the con- 
struction of a sea wall and appurte- 
nances in San Francisco, and requir- 
ing all the bonds to bear date as of 
Jan, 2, 1905, the governor, comptrol- 
ler, and treasurer in office at the time 
the bonds were originally issued, and 
not those in office when the bonds 
were sold, were the proper persons to 
execute them. Halsey v. Gillett, 103 
P. 339, 156 Cal. 114. 


38. Gurnee v. Speer, 68 Ga. 711; 
Walker v. State, 12 S.C. 200. 


_39. Tompkins vy. Little Rock, etc., 
Ri CO. LS. oe 


40. Caire v. State Bank, 4 Mart.N. 
S. (La.) 295. 


41. State v. McMillan, 96 N.W. 310, 
12 N.D. 280. 


[a] “Evidence of indebtedness,” as 
used in Const. art 10 § 29, providing 
that no bond or evidence of indebted- 
ness of the state shall be valid unless 
it shall have. indorsed thereon a cer- 
tificate signed by the auditor and the 
attorney-general, showing that the 
bond or evidence of indebtedness is 
issued pursuant to law and is within 
the debt limit, means such indebted- 
ness as is usually evidenced by a 
pods Bryan v. Menefee, 95 P. 471, 21 


42. State v. Davis, 217 P. 903, 113 
Kan. 584, 
[a] Date of issue and maturity.— 


Those parts of House Bill No. 488 
and Senate Bills No. 572 and No. 584 
providing for the date of issue and 
maturity of the bonds are directory, 
and are to be complied with where 
practicable, but a necessary variance 
will not render the bonds illegal. 
peer. v. Davis, 217 P. 908, 113 Kan. 


43. Woodruff v. State, 6 So. 235, 66 
Miss. 298 [rev 16 S.Ct. 820, 162 U.S. 
291, 40 L.Ed. 973]. 


[a] Thus bonds, evidences of a 
debt not contracted by the state in 
the:only way in which, according to 
the constitution, it could contraet a 
debt, are not valid obligations of the 
State. Whaley v. Gaillard, 24 S.c. 
560 [error dism 8 S.Ct. 1053, 127 U.S, 
216, 32 L.Ed. 125] (construing Const. 
art 16 [15 St.atL. 466] adopted Jan. 
ae 1873); Walker vy. State, 12 S.C, 


Incurring indebtedness generally 
see supra §§ 350-372. 


44. Bond Debt Cases, 12 S.C. 200. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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issuance may be validated by subsequent constitu- 
tional legislation,*® but a state officer cannot ratify 
an unauthorized, irregular, or fraudulent issue of 
state securities.*® 


[§ 417] 4. Sale or Other Disposition—a. In Gen- 
eral. The procedure to be followed in the sale of 
state bonds is frequently fixed by constitutional 
and statutory provisions,*’ which provisions must be 
complied with.*® Where it is required that the 
bonds be sold pursuant to competitive bidding,*® 
all bidders must be placed on a plane of equality,*° 
and bid on the same terms and conditions.5!. The 
advertisement or notice of the sale, when required,®? 
must eall for bids in accordance with the terms and 
conditions contained in the “set-up.’*? The “set- 
up” must specify with definiteness and certainty 
the terms and conditions on which the bonds are 
to be sold;5* it must specify the face value of the 
bonds,®> the rate of interest,°® the time of maturi- 
ty,°* when redeemable,** and at what price they 
may be redeemed;°® there may be more than one 
“set-up” on which there may be alternative bid- 
ding.®® A contract with a successful bidder entered 
into after private negotiations as to the terms of 
the sale is invalid, even though such negotiations 


S.—Schevenell v. Black- 


STATES 


under Veteran’s Welfare Bond Act 
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were made necessary by the indefiniteness of the 
“set-up” in regard to the terms.*! In contracting 
for the sale of specific bonds to a successful bidder, 


‘an option for the purchase by him cf other bonds 


that may be offered for sale in the future is with- 
out authority.°2 Contracts for the sale of state 
bonds properly entered into without violating any 
constitutional or statutory provisions are binding 
against the state.°* The pendency of a suit to have 
a bond issue declared illegal does not prevent the 
sale of such bonds, where no injunction or manda- 
mus is asked.*4 


Sale at par. In some jurisdictions state bonds 
must not be sold for less than par.®® 


Destruction of unsold bonds is required by the 
constitutions of some jurisdictions,*® what consti- 


_ tutes bonds unsold within such requirement depend- 


ing on the terms of the provisions regulating the 
sale of: the bonds and the circumstances of the par- 
ticular case.®* 


[§ 418] b. Sale by Agent. Control of the legis- 
lature over finances of the state includes the power 
to authorize the state treasurer to appoint a fiscal 
agent to dispose of the bonds,®® and, unless restrict- 


af 179, 99 Miss. 859, 35 L.R.A.N.S. 
789. 


45. U. 

wood, 35 F.(2d) 421. 
Fla.—Cheney v. Jones, 14 Fla. 587. 
Ill.— Butler vy. Dubois, 29 Ill. 105. 


La.—Carver v. Board of Liquida- 
tion, 35 La.Ann, 261, 264. 


N. C.—Leak v. Bear, 80 N.C. 271. 


S. C.—Williamson vy. Richards, 155 
S.E. 890, 158 S.C. 534; State v. Blease, 
79 S.E. 247, 95 S.C. 403. 


46. Herwig v. Richardson, 11 So. 
135, 44 La.Ann, 703; Pugh v. Moore, 
10 So. 710, 44 La.Ann. 209. 


47. See constitutional and statu- 
tory provisions. 


4g. State Highway Commission v. 
Veling, 19 S.W.(2d) 967, 230 Ky. 381. 


49. See statutory provisions, 


50. State Highway Commission v. 
Veling, supra. 

51. State Highway Commission v. 
Veling, supra. 


52. See statutory provisions. 


[a] Advertisement unnecessary.— 
Advertising for bids for bonds for 
construction of additional bridges au- 
thorized to be included in substituted 
contract was unnecessary, under Acts 
(1930) ¢ 157; St. §§ 4356s1 to 4356s15. 
Estes v. State Highway Commission, 
29 S.W.(2d) 583, 235 Ky. 86. 


[b] Substantial compliance with 
statutory requirement as to publica- 
tion sufficient.—(1) State Highways 
Act of 1915, adopted by Const. art 16 
§§ 2, 3, providing for notice of the 
time and place of sale of highway 
bonds by publication in two newspa- 
pers once a week for four weeks pre- 
ceding sale, was substantially com- 
plied with by publication in two news- 
papers for three weeks and publica- 
tion in such newspapers as combined 
on fourth week, where such consoli- 
dated newspaper was delivered to 
every subscriber of either or both of 
such newspapers, and was distributed 
in the same manner in which both 
newspapers had been distributed. 
Anglo London Paris Co. v. Johnson, 
228 P. 7,194 Cal. 123. (2) That one 
of four newspapers, in which notice 
of time and place of sale of bonds, 


and Const. art 4 § 31, was given, mis- 
stated the rate of interest thereon, 
is immaterial, mention of interest 
being surplusage, and not expressly 
required by law and no potential bid- 
ders being shown to have been mis- 
led. Anglo London Paris Co. v. John- 
son, 230 P. 665, 194 Cal. 712, 


53. State Highway Commission v. 
Veling, 19 S.W.(2d) 967, 230 Ky. 381. 


54 State Highway Commission v. 
Veling, supra. . 


55. State Highway Commission v. 
Veling, supra. 


56. State Highway Commission v. 
Veling, supra. 


57. State Highway Commission vy. 
Veling, supra. 


58. State Highway Commission v. 
Veling, supra. 


59. State Highway Commission vy. 
Veling, supra. 


60. State Highway Commission v. 
Veling, supra. 


61. State Highway Commission v. 
Veling, supra. 


é€2. State Highway Commission vy. 
Veling, supra. 

63. Estes v. State Highway Com- 
mission, 29 S.W.(2d) 583, 235 Ky. 86. 


[a] Contracts held valid.—Bond 
contract providing for sale of bonds 
to pay share of cost of interstate 
bridge was not invalid because agree- 
ment provided that state should own 
only one half of bridge, under St. &§ 
4356s1 to 4356815: Acts (1930) ¢ 157. 
Estes v. State Highwav Commission, 
29 S.W.(2d) 588, 285 Ky. 86. 


64, Williamson vy. Richards, 155 
S.E. 890, 158 S.C. 534. 


65. See constitutional and statuto- 
ry provisions. 


[a] “Par” defined.—Within Acts 
(1910) e¢ 99, authoriziing the sale of 
interest-bearing state bonds at not 
less than “par,” the “par value” is the 
amount of the principal. if the sale is 
at date of issuance of the bonds, and 
such amount, plus the value of the 
then accrued interest, if the sale is 
at a later date. Smith v. State, 56 


66. See constitutional provisions. 
67. See cases infra this note. 


[a] Bid of governmental body.— 
(1) Where bonds were authorized by 
Const. art 16 § 2, to which was added 
§ 3, requiring unsold bonds to be can- 
celed and others issued as therein 
stated, the treasurer cannot success- 
fully resist a mandamus proceeding 
to compel such cancellation on the 
ground that such bonds were sold to 
the board of control under St. (1943) 
p 568, without showing that the board 
and treasurer met and determined, as 
required by § 2 as a condition pre- 
cedent, that there is available surplus 
money with which the board could 
purchase such bonds. Stephens v. 
State Treasurer, 195 P. 651, 184 Cal. 
721. ,(2) In view of St. (1915) p 652 
§ 4, requiring that a sale of highway 
bonds to the board of control must be 
made for cash to be paid immediate- 
ly into the state treasury, an execu- 
tory agreement to sell at a future 
time when surplus money should be 
available is not a valid sale such as 
would prevent the treasurer’s destroy- 
ing the bonds and issuing others as 
required by Const. art 16 § 3. Ste- 


tphens v. State Treasurer, supra. (3) 


The board of control’s bid for bonds, 
if- accepted by the treasurer, where. 
there are no funds immediately avail- 
able for transfer in payment and no 
transfer is then or subsequently 
made, is not a compliance with St. 
(1913) 'p +563, and is: not’ a; “saile’20f 
bonds within the meaning of Const. 
art 16 § 8, requiring destruction of 
unsold bonds. Stephens v, State 
Tréasurer, supra. 


[b] Power of officers.—State’s offi- 
cers in exercising the power of sale 
and purchase of bonds conferred by 
Const, art 16 §§ 2, 3, St. (1913) p 563 
§§ 2, 3, and St. (1915) p 652 § 4, are 
agents exercising a special power over 
the state’s property and have no pow- 
er in relation thereto except as ex- 
pressly given by the statute. Ste- 
phens v. State Treasurer, 195 P. 651, 
184 Cal. 721. 


68. State v. Banks, 198 P, 472, 33 
Idaho 765. 
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ed by the constitution,®® a contract for the payment 
of compensation to such agent may be entered in- 
to.7° Such compensation is not considered as reduc- 
ing the price of the bonds to below par in violation 
of a constitutional prohibition,’! nor does it raise 
the interest payable on such bonds above that per- 
mitted by law.7? Such compensation, however, can- 
not be paid to a purchaser in the guise of a com- 
mission, the effect thereof being a sale at a discount 
and hence below par.‘? Where the power conferred 
on the treasurer is discretionary, he cannot be com- 
pelled to employ a fiscal agent if it does not appear 
that he is unreasonably refusing to do so.7* A sale 
of state bonds or other securities by an agent is 
binding on the state only when made within the 
scope of the agent’s authority,’® a purchaser of state 
bonds from an agent selling under statutory author- 
ity being presumed to know the extent of the agent’s 
authority, purchasing at his peril where such au- 
thority is not pursued.7® Thus an agent authorized 
to sell for cash cannot bind the state by a sale on 
eredit,77 nor, when authorized to sell at par, can 
he sell below par.7* An agent appointed to sell 
state bonds on commission is not entitled to com- 
missions where he has not effected a sale on the 
terms stipulated.*® 
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[§ 419] 5. Interest.°° A state is liable for inter- 
est on its bonds where it has agreed to pay inter- 
est,*! although it is not liable for interest not 
earned. 82 The state is not lable for interest on 
installments of interest on default in payment there- 
of, in the absence ofan agreement therefor;** nor, 
in the absence of statute or a valid contract, is it 
liable for interest on the principal after maturity ;°4 
but it is hable for such interest when so provided.®® 


[§ 420] 6. Negotiability and Transfer.°® State 
bonds negotiable in form,®* or interest coupons 
attached ‘thereto, 88 if valid in their inception,*® 
are usually held ‘to be negotiable securities, and as 
such subject. fo the same rules of law as govern 
negotiable instruments.9° They may be transferred 
by. indorsement and delivery,®! and, if made pay- 
able to bearer, they are transferrable by delivery.°? 
States which issue such negotiable paper incur the 
same responsibilities which attach to individuals or 
corporations in a like case.®* Hence subject to the 
rules hereinafter stated, they are binding on the 
state in the hands of innocent holders for value.®* 
If such securities are issued by competent author- 
ity, they are, in the hands of bona fide holders, un- 
affected by the cireumstances by which they were 
put into cireulation;®> since states issuing such 


See constitutional provisions. 


70. State v. Banks, 198 P. 472, 33 
Idaho 765; Church v. Hadley, 145 S.W. 
8, 240 Mo. 680, 39 L.R.A.N.S. 248. 


[a] Existence of authority.—Un- 
der Act March 16, 1911 (LL. [1911] p 
416), and two acts of March 24, 1911 
(ZL. [1911] pp 108, 250), the state cap- 
itol commission board, which was au- 
thorized to collect the proceeds of 
bonds to be sold for the construction 
of the capitol, was entitled to pay a 
brokerage commission for the sale of 
the bonds. Church v. Hadley, 145 
S.W. 8, 240 Mo. 680, 39 L.R.A.N.S. 248. 


71. State v. Banks, 198 P. 472, 33 
Idaho 765; Church v. Hadley, 145 S. 
W. 8, 240 Mo. 680, 39 L.R.A.N.S. 248. 


72. State v. Banks, 198 P. 472, 33 
Idaho 765. 


73. Currie v. Frazier, 186 N.W. 244, 
48 N.D. 600. 


[a] ‘oidense: showing capacity 
in which the Bank of North Dakota 
held and attempted to dispose of state 
bonds, establishes that the bank did 
not become a purchaser of the bonds 
from the industrial commission, but 
that it held them as custodian for 
safe-keeping, and that the one who 
was being paid a commission or dis- 
count was really the purchaser. Cur- 
a v. Frazier, 186 N.W. 244, 48 N.D. 


74. State v. Banks, 198 P, 472, 33 
Idaho 765. 


75. State v. State Bank, 45 Mo. 528; 
Tllinois v. Delafield, 8 Paige GNSYe) 527 
[aff 2 Hill 159, 26 Wend. 192]. 


ance State v. State Bank, 45 Mo. 


69. 


77. Illinois v. Delafield, 8 Paige (N. 
Y.) 527 [aff 2 Hill 159, 26 Wend. 192]. 


78. Illinois v. Delafield, 8 Paige 
(N.Y.) 527 [aff 2 Hill 159, 26 Wend. 
192]; Currie v. Frazier, 186 N.W. 244, 
See also State v. Bu- 
chanan, (Tenn.Ch.A.) 52 S.W, 480. 


79. ~Coffin v. Coke, 3 Hun (N.Y.) 
396, 6 Thomps.&C, 71, 


F 80. Interest on warrants see supra 
405. 


81. State v. Washington Bank, 18 
Ark. 554; State Bank -v. Dunn, 4 P. 
916, 66 Cal. 38; Gray v. State, 72 Ind. 
567; Colbert v. State, 39 So. 65, 86 
Miss. 769. ) 


[a] What law governs.—The pay- 
ment of interest on state bonds is 
governed by the law of the state by 
which the bonds were issued, al- 
though, merely for the convenience 
of bondholders, the interest coupons 
are payable at a bank in another state. 
U. S. v. North Carolina, 10 S.Ct. 920, 
136 U.S. 211, 34 L.Ed. 336. 


82. Smith v. State, 56 ai LT79-99 
Miss. 859, 35 L.R.A.N.S. 78 


[a] Bonds dated prior to oe en 
—A purchaser of state bonds is not 
entitled to interest accruing between 
the date of the bond and the date of 
purchase. Smith v. State, 56 So. 179, 
99 Miss. 859, 35 L.R.A.N.S. 789 (where 
there is a statute prohibiting sale at 
less than par). 


[b] Bonds dated prior to purchase. 
—A purchaser of state bonds is not 
entitled to interest thereon from the 
date of the bonds to the date of pur- 
»}chase. Smith v. State, 56 So. 179, 99 
Miss. 859, 35 L.R.A.N.S. 789. 


83. State v. Washington Bank, 18 
‘Ark. 554; Molineux v. State, 42 P. 34, 
109 Cal. 378, 50 Am.S.R. 49; Carr vy. 
State, 26 N.E. 778, 127 Ind. 204, 22 
Am.S.R. 624\iul deen eAr 370; Living- 
ston v. State, 40P. 71085708 Nev. 352. 


84 U.S. v. North Carolina, 10 S.Ct. 
920, 186 U.S, 211, 34 L.Ed: 336. 


85. Carr v. State, 26 N.E. 778, .127 
Ind. 204, 22 Am.S.R. 624, 11 L.R.A, 370. 
86. Cross references: 
Bonds generally see Bonds 9 C. J. p 1. 
State bills and notes see supra § 410. 
State bonds in aid of railroads see 
Railroads §§ 100, 101. 
State warrants, etc., see supra § 407. 
87. State of Calstarinte: v. Wells, 


15 Cal. 3386; Finnegan vy. Lee, 18 How. 
Pr. (N.Y.) 186; Delafield y. Dlinois, 


2 “Hill GNY:) 159; ihriiehs “vy. sen- 
nings, 58 S.E. 922, 78 S.C. 269, 125 Am. 
S.R. 795, 13 Ann.Cas. 1166; Bond Debt 
Cases, 12 S.C. 200. 


83. Lampton y. Edwards, (Miss.) 
54 So. 245; Bond Debt Cases, 12 S.C. 
200. 


89. Ehrlich v. Jennings, 58 S.E. 
9225 18) S.C) 269 125 Am tS RR: 795,13 
Ann.Cas. 1166; Bond Debt Cases, 12 
S.C. 200. 


90. Lampton v. Edwards, 
oF So. 245; Bond Debt Cases, 12 
00. 

Negotiability of: 


Bonds generally see Bonds §§ 76-110. 
torn. coupons generally see Bonds 


(Miss.) 
Si@3 


Negotiable instruments generally 
see Bills and Notes 8 C. J. p 1. 


91. Tucker y. N. H. Sav. Bank, 58 
N.H. 83, 42 Am.R. 580. 


92. Tucker v. N. H. Sav. Bank, su- 
pra; Finnegan v. Lee, 18 How.Pr. (N. 
¥ ipa eae ee v. Illinois, 2 Hill 
GNEvayPT 

[a] ee ee of bonds from inno- 
cent holder.—State bonds, intrusted 
by owner to one for safe-keeping, and 
by him in breach of his trust, pledged 
as collateral security for a loan to 
him by defendant, who receives them 
in good faith for value, with no notice 
of defense or infirmity of title, can- 
not be recovered by the owner. 
Tucker vy. N. H. Sav. Bank, 58 N.H. 83, 
42 Am.R. 580. 


93. Ehrlich v. Jennings, 58 S.E. 
922, 78 S.C. 269, 125 Am.S.R. HOVO4 LS) 
Ann. Cas. 1166; State v. Blease, 79 8. E. 
eae pore Rak 403; Bond Debt Cases, 12 


94. State v. Wells, 15 Cal. 336; Fin- 
negan v. Lee, 18 How. Pr; (N.Y.) 186; 
Delafield v. Illinois, 2 Hill (N.Y.) 159. 


95. State v. Blease, 79 S.E. 247, 95 
S.C. 403; Ehrlich y. Jennings, 58 S.B. 
922, 78 S.C. 269, 125 Am.S.R. 795, 13 
Ann. sone 1166; Bond Debt Gases, 12 


[a] Theft of bond.—L. (1892) pp 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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paper must necessarily do so through the instrumen- 


tality of officers or agents, the only inquiry is 
whether the officer or agent has been intrusted with 
authority to make or issue the paper, not his conduct 
in making the issue.°® If the officer or agent has 
been guilty of irregularity or even frauds in exer- 
cising the power with which he has been intrusted, 
the loss occasioned thereby must fall on the party 
who intrusted him with such power and not on 
the innocent purchaser who has taken the paper 
in the usual course of trade.®’ Holders of such 
bonds issued by the state, in the absence of allega- 
tions to the contrary, are presumed to be innocent 
purchasers for value before maturity without notice 
of any objection to their validity.°* A purchaser 
of state bonds issued under statutory authority is 
nevertheless charged with knowledge of the pro- 
visions of the authorizing statute as well as of the 
terms of the bonds, and takes the bonds subject 
thereto;°® the state is not liable to even innocent 
holders on bonds not issued in conformity with 
the authorizing law,! or issued by one without au- 
thority and in violation of law.2, Where bonds bear 
date subsequent to the adoption of a constitutional 


24, 25 §§ 1, 2, provide for the redemp- 
tion of certain bonds and stocks of 2 
the state by the issuance of other = 
bonds and stocks to be exchanged 


dation, 30 La.Ann. 34. 


State v. Hart, 14 So. 507, 46 La. 
Ann. 40; State v. Funding Bd., 28 La. 


STATES 
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amendment under which they are invalid, all per- 
sons acquiring them are charged with notice of the 
existence and effect of the amendment,? and inno- 
cent purchasers of such bonds cannot hold the state 
thereon.* Purchasers of past-due interest coupons . 
take subject to all existing equities against the pa- 
per or original holder.® ' 


Registered bonds are not negotiable bonds in the 
usual sense, where to effect a transfer they must 


‘be surrendered with indorsement to the state in re- 


turn for new bonds.® 


[§ 421] 7. Funding, Reissue, and Exchange. In 
the absence of a constitutional prohibition, the legis- 
lature may provide for the funding of state bonds™ 
and provision for the funding, reissue, or exchange 
of state bonds is sometimes made by statutes which 
prescribe the terms and conditions of their opera- 
tion.’ Constitutional and statutory provisions reg- 
ulating the mode and manner of affecting the fore- 
going must be followed.® Where the statutes give 
discretion to particular boards or officers as to the 
details of funding and exchanging outstanding 
bonds,?° such matters are not subject to control by 
the courts.1t Such boards or officers have inherent 


(1912) ¢ 144, providing for the fund- 
ing of bonds guaranteed by the state, 
is not invalid as funding bonds by 
the use of state bonds authorized by 


therefor. Section 3 p 26 requires all Ann. 249. ; Acts (1891-1892) ec 325, for the set- 
“ponds and stocks surrendered to be 8. State v. Clinton, 28 La.Ann. 393. pement of the public debt ee fund- 
immediately canceled. A coupon 8 . . = e under previous acts. “ tuart’s 
bond, having been exchanged for a wees te eae me Bx'rs v. Board of Sinking Fund 
peer iucate oF stock act . Dee but! 409 So. 710, 44 La.Ann, 209: State y.}] Com’rs, 96 S.H. 239, 123 Va. 224. 

not cancelled as required by § 3, WAS) Funding Bd., 28 La.Ann. 249 (con-| 9. Wright v. State Bd. of Liquida- 
thereafter stolen and again restored! struing constitutional amendment. tion, 22 So. 361, 49 La.Ann. 12134 Jar- 


to circulation. It was held that a 
‘holder for value before maturity and 
without notice was entitled again to [a] 
exchange the sameé for a certificate of 
stock. Ehrlich v. Jennings, 58 S.E. 
922; 78 S.G.: 269,125 -Am.-S.R. 795, 13 
Ann.Cas. 1166 (Const. art 10 § 11, for- 
“pidding the general assembly from 
creating any further debt or obliga- 


from the state. 


adopted in November, 1870). 


Bonds made unconstitutional 
and void by amendment to Constitu- 
tion before issuance are invalid even 
in the hands of a bona fide purchaser 
from one who had stolen such bonds 
Herwig v. Richard- 
son, 11 So. 185, 44 La.Ann. 703; Pugh 


det v. Board of Liquidation, 3 So. 893, 
40 La.Ann. 379; Adams y. Board of 
Liquidation, 2 So. 508, 39 La.Ann. 
689; State v. Board of Liquidators, 
29- La.Ann. 690; State v. Board of 
Liquidators, 29 La.Ann. 264; Mont- 
gomery v. Martin, 143 A. 505, 294 Pa. 
25; State v. Blease, 79 S.E. 247, 95 


tion without first submitting the|.v. Moore, 10 So. 710, 44 La:Ann. 209. ae cha Lord v. Bates, 26 S.H. 213, 
-question to the electors, does not bar 5. Lampton vy. Edwards, (Miss.) 54 ars y 
-relief). So. 245. [a] Determination of validity of 


96. State v. Blease, 79 S.E. 247, 95 [a] 
-S.C. 403;. Bond Debt Cases, 12 S.C. 


Enjoining transfer unnecessa- 
ry-—A bill cannot be maintained to 


bond.—(1) Under the act of 1875, 
bonds cannot be funded until the 
court has invéstigated and decreed 


» Cal, 593; 


-200, 279. 

“Not whether they were issued ‘in 
accordance with law,’ but was there 
_a law authorizing their issue?’ Bond 
Debt Cases, supra. 

97. State v. Blease, 79 S.E. 247, 95 
S.C. 403; Bond Debt Cases, 12 S.C. 
~ 200. 


98. State v. Blease, 79 S.E. 247, 95 
S.C, 403. 


[a] Thus refunding of bonds and 
stocks of the state is not to be en- 
joined on the ground of irregularities 
in their issuance, where it was not 


-alleged that the holders were not in- 


nocent purchasers, that the securities 
did not rest on valid debts of the 
state, or that they were fraudulent or 
void in their inception. State v. 
Blease, 79 S.E. 247, 95 S.C. 403. 


[b] After lapse of thirty years 


- ponds apparently regular will be pre- 


sumed to have been issued under, and 
in conformity with, lawful authority. 
Carver v. Board of Liquidation, 35 
Lia.Ann. 261, 264; Hamlin v. Board of 
Liquidation, 30 La.Ann. 443. 


99. Sutro v. Dunn, 16 P. 505, 74 
Cecil v. Board of Liquida- 
tion, 30 La.Ann. 34. 


1. State v. Little Rock, etc., R. Co., 


31 Ark. 701; Cecil v. Board of Liqui- 


restrain the transfer of negotiable in- 
terest coupons payable to bearer, de- 
tached from state bonds, after their 
maturity, on the ground that the 
state was not liable to the holder for 
certain unearned interest included in 
such coupons, since by a transfer of 
the coupons after maturity the pur- 
chaser could acquire no rights with 
reference to such unearned interest 
not possessed by the holder. Lamp- 
ton v. Edwards, (Miss.) 54 So. 245. 


6. Bliss v. Bliss, 109 N.E. 148, 221 
Mass. 201, L.R.A.1916A, 889. 


7. In re Contracting of State Debt 
by Loan, 41 P. 1110, 21 Colo. 399. 


[a] Refunding bonds.—L. (1925) 
ce 266, which has for its object the 
consolidation of the Jand settlement 
board with the rural credit board. 
authorizes the governor to sign re- 
funding bonds to refund outstanding 
bonds of the rural credit board and 
of the land settlement board. In re 
Opinion of the Judges, 204 N.W. 905, 
48° S.D.) 375: 


Refunding bonds as debts within 
constitutional limitations on amount 
of indebtedness see supra § 372. 


8. See statutory provisions; and 
cases infra this section. 


[a] Validity of statute.—Acts 


that they are valid and issued in con- 
formity with law for a valid consid- 
eration. Wright v. State Bd. of Liq- 
uidation, 22 So. 361, 49 La.Ann. 1213; 
Jardet v. Board of Liquidation, 3 So. 
893, 40 La.Ann. 379. (2) A final de- 
cree in the case of each individual 
bond of an issue is not required, how- 
ever. State v. Board of Liquidators, 
29 La.Ann. 690; State v. Board of 
Liquidators, 29 La.Ann. 264. 


[b] Stamping bonds.—State Vv. 
Burke, 33 La.Ann. 969. 


[c] Statutory remedy must be fol- 
lowed. Lord vy. Bates, 26 S.E. 213, 48 
(CAME b- 


10. See statutory provisions. 


11. State v. Board of Liquidators, 
29 La.Ann. 690; State v. Board of 
Liquidators, 29 La.Ann. 264; State vy. 
Blease, 79. S.E. 247, 95 S.C. 408; 
Evans’ vy. "Tillman, 17 S:H. 49;°38-S-C) 
238; State v. Buchanan, (Tenn.Ch. 
A.) 52 S.W. 480. 


[a] Resolution of sinking fund 
commission pursuant to Act Febr. 17, 
1912 (27 St. at L. p 788), adopted at 
a meeting at which it was claimed 
that there was no quorim present, 
involves matters still subject to its 
orders, and hence is held to have been 
ratified by the commission’s subse- 
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power to make rules and regulations prescribing 
the mode of procedure before them, provided they 
do not contravene the terms of the constitution and 
statutes,12 which rules and regulations must be fol- 
lowed.12 Only such bonds as come within the terms 
of the particular statute are entitled to be refunded 
thereunder.14 Any legislative attempt to settle or 
compromise the bonded indebtedness of the state 
in violation of the state constitution is void.*® 


[§ 422] 8. Sinking Fund. 


or interest of state bonds.1® 


created constitutes a trust fund? 


quent refusal to revoke it. State v. 
Blease, 79 §.E. 247, 95 S.C. 4038. 


[b] Mandamus cannot issue.— 
State v. Board of Liquidators, 29 La. 
Ann. 690; State v. Board of Liquida- 
tors, 29 La.Ann. 264. 


12. Hope v. Bd. of Liquidation, 6 
So. 819, 41 La.Ann, 536. 


[a] Suspension of rules to favor 
particular bondholder is improper 
while rules are in effect. Hope v. 


Board of Liquidation, 6 So. 819, 41 
La.Ann. 536. 


13. Hope v. Board of Liquidation, 
supra. 


14. U. S.—Farmers’ Nat. Bank v. 
Jones, 105 F. 459; Faure v. Sinking 
Fund Com’rs, 25 F. 641. 


Ala.—State v. Cobb, 64 Ala. 127. 


La.—Hope vy. Board of Liquidation, 
9 So. 754, 48 La.Ann. 7388; Adams v. 
Board of Liquidation, 2 So. 508, 39 La. 
Ann. 689; Sage v. Board of Liquida- 
tion, 37 La.Ann. 412; Sterry v. Board 
of Liquidation, 31 La.Ann. 46; State 
v. Nichols, 30 La.Ann. 980; Lesas- 
sier v. Board of Liquidation, 30 La. 
Ann. 611; Hamlin v. Board of Liqui- 
dators, 30 ‘La.Ann. 4438; State v. 
Board of Liquidators, 29 La.Ann. 690; 
State v. Funding Board, 28 La.Ann. 
249: State v. Board of Liquidators, 
27 La.Ann. 660. 


S. C.—State v. Blease, 79 S.E. 247, 
95 S.C. 408. 


Va.—Robinson y. Rogers, 24 Gratt. 
(65 Va.) 319. ‘ 


[a] Thus (1) an act providing for 
the funding of the bonds of the state 
does not include the second mortgage 
bonds of a corporation, guaranteed by 
the state (State vy. Funding Board, 28 
La.Ann. 249), (2) especially where an 
additional provision provides that 
Such bonds should be destroyed as 
fast as received (State v. Funding 
Board, supra). 


[b] Bonds not to be funded.— 
Adams v. Board of Liquidation, 2 So. 
508, 39 La.Ann. 689; Sage v. Board of 
Liquidation, 37 La.Ann. 412. 


[ce] Contingent liability on bonds 
loaned is not an actual liability to be 
funded under the act of Jan. 24, 1874. 
State v. Nichols, 30 La.Ann. 980. 


[d] Bonds lost or destroyed.—Ark. 
Act May 8, 1899 which authorizes and 
directs the state debt board to fund 
the valid bonded indebtedness of the 
state by exchanging new bonds for 
outstanding valid bonds, which shall 
be presented by the holders, confers 
no power on such board to issue new 
bonds in lieu of old bonds which have 
been lost or destroyed, even though 
they were erroneously destroyed by 
the officers of the state; nor can such 
power be conferred by a court on eq- 


Provision 
times made by constitution or statute for the crea- 
tion of sinking funds for the payment of principal 
Such a fund when 


OkL. 


STATES 


\ 


is some- 


which it is the 


uitable grounds, the only remedy of 
the creditor being through legisla- 


tion. Farmers’ Nat. Bank v. Jones, 
105 F. 459. 
[e] Invalid bonds are not within 


act providing for funding of valid 
obligations. State v. Funding Board, 
28 La.Ann, 249 (construing constitu- 
ae amendment adopted November, 
1870). 


(f] 
state may be funded. 
64 Ala. 127. 


[g] Bonds validly issued for con- 
sideration may be funded under the 
act of 1874. Sterry v. Board of Liqui- 
dation, 31 La.Ann. 46; Lesassier v. 
Board of Liquidation, 30 La.Ann. 611. 


[h] Refunding bonds must be is- 
sued by the board if desired by the 
‘holder of a valid bond within the 
statute. State v. Board of Liquida- 
tors, 30 La.Ann. 816; Hamlin v. Board 
of Liquidators, 30 La.Ann. 443. 


[i] Interest coupons refundable.— 
Paure v. Sinking Fund Com’rs, 25 F. 
41. 


[j] Bonds issued during war are 
refundable under the act of March 30, 
1871. Robinson vy. Rogers, 24 Gratt. 
(65 Va.) 319. 


15. Lynn v. Polk, 8 Lea (Tenn.) 


Railroad bonds indorsed by 
State v. Cobb, 


16. See constitutional and statuto- 
ry provisions. 


[a] Levy of tax.—An act of the 
legislature authorized the levy of tax- 
es (to pay the interest and for a sink- 
ing fund of bonds) whenever one 
fourth of such bonds should be sold. 
It authorized the issuing of a portion 
of the bonds in exchange for and to 
secure former past-due bonds, and 
another portion to be sold for cash. 
It was held that, whenever one fourth 
of the bonds were issued in exchange 
for the other bonds contemplated, 
they were sold within the import and 
meaning of t'he act, and the tax might 
be levied. But such tax could not be 
levied for the payment of the interest 
and sinking fund except to the extent 
that the bonds had been so issued. 
Cheney v. Jones, 14 Fla. 587. 


17. State v. Dickinson, 20 Miss. 
579; BAe Ns v. Howard, 171 P. 41, 67 


Diversion of funds established for 
particular purposes see supra § 378. 


18. State v. Howard, 171 P. 41, 67 
Okl. 296. 
[a] Power and duty: of state as 


trustee.—The state, as trustee for the 
bondholders, has the same powers as 
any other trustee would have under 
similar circumstances, and is under 
the obligation to exercise such pow- 
ers for the conservation of the trust 


duty of the state to conserve.18 


[§ 423] 9. Payment and — i 
time, place, and manner of paying or redeeming state 
bonds or the interest thereon must be determined 
by the statutes under which the bonds are issued and 
by the terms of the instruments themselves.*° Stat- 
utory requirements regarding the payment, retire- 
ment, and redemption of outstanding state bonds 
must be followed.?? : 
hibited from paying out funds in the treasury with- 
out a warrant,?2 he cannot pay out such funds in 
exchange for coupons of state bonds without a war- 
rant;?2 and, in accordance with the general rule 
that disbursements can only be made out of the spe- 


[§§ 421-423 


Redemption.19 The 


Where the treasurer is pro- 


fund and the accomplishment of the 
trust purposes as a prudent man 
would exercise in the management of 
his own affairs. State v. Howard, 
171 P. 41, 67 Okl. 296 (bonds issue 
under L. [1910-1911] ec 89). i 


; 19. Of claims generally see infra 
457. 


Of warrants see supra § 408. 


Disbursements generally see supra 
§§ 376, 377. 


20. Opinion of Justices, 49 Mo. 
216; In re Application of State to Is- 
sue Bonds to Fund Indebtedness, 127 
P. 1065, 33 Okl. 797. And see cases 
infra this section. 


[a] Medium of payment.—Opinion 
of Justices, 49 Mo. 216. 


21. Swann v. Wilson, 24 Miss. 471; 
State v. Thompson, 39 Mo. 429; State 
v. Blease, 79 S.E. 247, 95 S.C. 403. 


[a] Notice of call.—Where the ac- 
tion of the state treasurer and treas- 
urer of the sinking fund commission 
in publishing a notice to the holders 
of state bonds to present them for 
payment was authorized by the com- 
mission by resolution passed at a 
legally constituted meeting thereof, 
it is unnecessary that a subsequent 
attempted ratification thereof be val- 
id. State v. Blease, 79 S.E. 247, 95 
S.C. 403. x 


[b] Duty of state auditor.—Under 
Acts (1865-1866) p 96, the state audi- 
tor has no duty to perform in redeem- 
ing Union Military bonds, the duty 
to calculate the interest and redeem 
bonds presented being on the treasur- 
er. State v. Thompson, 39 Mo. 429. 


[c] Power of governor.—The ex- 
ercise of the option to retire state 
bonds conferred by Acts (1896) p 30 
c 34 § 7, providing that at the expira- 
tion of five years the state shall have 
the option to retire any and all of the 
bonds authorized to be issued by such 
act, was a legislative, and not an ex- 
ecutive, power, and hence the govern- 
or was not authorized to exercise the 
same by Const. §§ 116, 123, declaring 
that the chief executive power of the 
state shall be vested in the governor, 
and that he shall see that the laws 
are faithfully executed. Colbert y. 
State, 39 So. 65, 86 Miss. 769. 


[d] Validity of statute.—A stat- 
ute requiring the state treasurer to 
make a call for yalid outstanding 
bonds for payment, and declaring 
that unless such bonds are presented 
within a specified time the same shall 
be invalid, does not seek to call in 
and cancel bonds without. payment. 
Tipton v. Smythe, 94 S.W. 678, 78 
ae 392, 115 Am.S.R. 44, 7 L.R.A.N.S. 


22. 
23. 


See supra § 3876. 
State v. Rust, 3 Tenn.Ch. 718. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cial fund created for such purpose,2# an issue of 
_ bonds ean only be paid out of the fund appropriated 
for such purpose.?> Where the validity of a state 
bond has been determined and provision for its 
payment made, the duty of the officer empowered to 
pay such bond is mandatory.?* All bonds coming 
within the terms of the particular statute are enti- 
tled to be redeemed thereunder,?’ the disposition of 
bonds that have been redeemed depending on the 
terms of the particular constitution or statute.28 
Under some statutes bonds or interest coupons of 
the state may be offered in payment of taxes due 
the state,*® or in payment of lands purchased from 
the state.*° The statutes pursuant to which partic- 
ular bonds are issued frequently provide for their 
redemption prior to maturity,?! but, in the absence 
of constitutional or statutory provision, the gover- 
nor has no power to call in bonds for redemption 
prior to maturity,?? such power being a legislative 


, 


[By Eustace 


[§ 425] A. Restraining Unlawful Acts of State 
‘Officers*°—1. In General.+! In some states it has 
been held that a taxpayer cannot, as such, invoke 
the interposition of a court of equity to restrain 
the performance of an illegal act by a state officer,*? 
although where he suffers or will suffer special in- 
jury, distinct from that suffered by the public at 
large; from the threatened act, he may maintain 
a suit to restrain its commission.*? In other ju- 
risdictions, however, the courts uphold the right of 
a taxpayer to maintain a suit to prevent an illegal 


aay a) Cee 


ee eee 


247, 95 S.C. 403. 
29. See statut 


See supra § 378. 


Sawyer v. Colgan, 36 P. 580, 
Colbert v. State, 39 


24. 


25. 
834, 102 Cal. 283; 


STATES 


See statutory provisions. 


Repeal of statute.—Act May 
[1901] p 262), providing 
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power.®* If the treasurer pays an installment of 
interest to the wrong person on a forged order, the 
state is liable to the real bondholder.*4 On the 
other hand one who collects from the state interest 
on coupons clipped from a bond which he knows 
to be void must make restitution to the state.35 


[§ 424] 10. Rights and Remedies of Holder.?* A 
demand for the payment-of interest due on state 
bonds at the place where the interest was to be paid 
is not necessary before suit against the state for 
such interest ean be brought.37 


Lien. Where provided for by the statute under 
which issued and by the terms of the bonds, bond- 
holders are entitled to a lien on property of the 
state so designated,** which lien is not lost by the 
surrender of subsequent bonds in exchange for other 
bonds of the state.*° 


VIII. RIGHTS AND REMEDIES OF TAXPAYERS 


W. Tomuinson | 


or unauthorized act on the part of a state officer, 
and a taxpayer as such is held to have sufficient 
interest in the property of the state to entitle him 
to come into equity to restrain its unauthorized or 
unlawful transfer*® or destruction.*® 


[§ 426] 2. Disbursement of Funds or Incurment 
of Debt.** . The courts are not in accord on the 
question whether or not a taxpayer is entitled to 
maintain a suit in equity to restrain a state officer 
or board from disbursing funds of the state or in- 
curring an indebtedness in behalf of the state with- 


debtedness in general see infra § 426. 


42. Whitbeck v. Hooker, 133 N.Y.S. 
534, 73 Misc. 573; Long v. Johnson, 
127 N.Y.S. 756, 70 Misc. 308, 2 N.Y. 
Civ.Proc.N.S. 308; Lawson v. Baker, 
(Tex.Civ.App.) 220 S.W. 260. ij 


ory provisions. 


So.'65, 86 Miss. 769; Opinion of Jus-| 3% 
tices, 49 Mo. 216. [a] 
3190 Te a: 
26. Gray v. State, 72 Ind. 567. 
27. Peo. v. Dubois, 19 Ill. 222; 
State v. Bishop, 41 Mo. 16; State yv.| (Acts [1879] p 10), 


Blease, 79 S.H. 247, 95 S.C. 408. 


[a] Time of redemption.—Under 
Act Dec: 22, 1892 (21 St. at L. p 24), 
ponds and stocks issued thereunder 
are redeemable twenty years from 
Jan. 1, 1893, the date borne by them, 
although some were not actually is- 
sued until later. State v. Blease, 79 
S.E. 247, 95 S.C. 408. 


[b] Bonds entitled to share par- 
ticular fund.—A bond validly issued 
is entitled to a distributive share of 
a fund created under a constitutional 
provision for the payment of out- 
standing indebtedness. Peo. v. Du- 
bois, 19 Ill. 223. 


[c] Where bonds desposited with 
state treasurer are fraudulently can- 
celed by him without payment, the 
bonds, as between the state and the 
owner, remain unpaid, and the state 
is liable thereon. Bassett v. State, 26 
OhioSt. 543. 


28. Montgomery v. Martin, 143 A. 
505, 294 Pa. 25; State v. Blease, 79 
S.BE. 247, 95 S.C. 403. 


[a] Destruction of bonds.—Under 
Act Dec. 22, 1892 (21 St. at L. p 24), 
the sinking fund commission is not 
required to hold bonds issued there- 
under, when called for payment, as 
assets of the sinking fund, but to 
cancel them. State v. Blease, 79 S.E. 


for the payment of past-due bonds, 
impliedly repeals Kirby Dig. § 4866 
providing that 
bonds shall be receivable in payment 
of bonds purchased from the state. 
Tipton vy. Smythe, 94 S.W. 678, 78 Ark. 
392, 115 Am.S.R. 44, 7 L.R.A.N.S. 714. 


31. See statutory provisions. 
32. Colbert v. State, 39 So. 65, 86 
Miss. 769. 


33. Colbert v. State, supra. 


34. Peo. v. Smith, 43 Ill. 219, 92 
Am.D. 109. . 


35. State v. Hart, 14 So. 430, 46 
La.Ann. 54. 


36. Actions by and against state 
see infra §§ 458-503. 


Claims against state see infra §§ 
429-457. 


37. State v. Washington Bank, 18 
Ark. 554. 

88: Wabash; ete, ‘Canal. Co. v. 
Beers, 2 Black. (U.S.) 448, 17 L.Ed. 
337. 

39. Wabash, etc., Canal Co. v. 


Beers, supra. 


40. Injunctions against state offi- 
cers in general see Injunctions §§ 389- 
390%. : 

Suit against state officer as suit 
against state see infra §§ 464-467. 


41. Right to restrain disbursement 
of public funds or incurment of in- 


43. Warner-Quinlan Asphalt Co. v. 
Saag 144 N.Y.S. 70, 158 App.Div. 
638. 


[a] Thus a taxpayer who manu- 
factures paving material is entitled to 
sue a state commission to restrain it 
from letting contracts for the repair 
of highways which specify a particu- 
lar kind of paving material of which 
one concern has a monopoly, in viola- 
tion of a statute prohibiting the spec- 
ification of any material as to which 
there is no reasonable opportunity for 
competition, since the act sought to 
be restrained would prevent plaintiff 
from selling his own product, and sa 
works a special injury to him. Warn- 
er-Quinlan Asphalt Co. v. Carlisle, 144 
N.Y.S. 70, 158 App.Div. 638. 


44. Green v. Jones, 261 S.W. 48, 
164 Ark. 118; Castle v. Kapena, 5 
Haw. 27; Lyon v. Polk, 8 Lea (Tenn.) 
121 (per Freeman, J.). 


45. Biscayne Co. v. Martin, 116 So. 
66, 95 Fla. 259; Deering v. Martin, 116 
So. 54, 95 Fla. 224. 


46. Christmas vy. 
491, 105 Md. 530. 


Injunctions for protection of pub- 
Pea ae, in general see Injunctions 


Warfield, 66 A. 


47. Injunctions to restrain unau- 
thorized contracts and expenditures 
of public funds in general see Injunc- 
tions §§ 419-426. 
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out statutory authority or under an unconstitutional 
statute.*® In some jurisdictions it is the rule that, 
except as otherwise provided by the constitution or 
by statute,*® a taxpayer, merely as such, and not 
showing a direct or special and pecuniary injury to 
himself separate and distinct from that suffered by 
the general public, has no such interest as to give him 
a right to sue,°° especially where it is provided by 
statute that such suits shall be maintained by the 
attorney general or other state officer.°* 
jurisdictions, however,.the right of a taxpayer to 


48. See cases infra notes 49-57. 


49. See constitutional and statu- 
tory provisions. 


[a] Effect of particular provi- 
sions.—(1) Where a statute provides 
that any taxpayer shall have the right 
to bring action to restrain the pay- 
ment of salary or other compensation 
to any person appointed to or holding 
any Office, place, or employment in 
violation of the civil service laws, suit 
may be brought by a taxpayer to re- 
strain payments of compensation to 
a state officer or employee where he 
holds his office or employment in vio- 
lation of the requirements of the 
civil service law. Ordway v. Leary, 
225 N.Y:S. 350, 180 Mise. 781 [aff 227 
NoYes sos, .220. App: Div.» (62). (2) 
Under a constitutional provision au- 
thorizing any citizen of any county, 
city, or town to sue to protect the in- 
habitants thereof against the enforce- 
ment of any illegal exactions, a citi- 
zen and taxpayer is entitled to sue a 
state officer to restrain the expendi- 
ture of state funds without a valid 
appropriation, the exactions for which 
the constitution affords a remedy not 
being limited to those of counties, 
cities, and towns, but such provision 
being broad enough to afford a rem- 
edy against state-wide exactions 
which are illegal. Farrell v. Oliver, 
226 S.W. 529, 146 Ark: 599. (3) But 
a statute authorizing action to be 
maintained against officers of any 
county, town, or other municipal cor- 
poration to prevent a waste of, or in- 
jury to, funds does not permit a tax- 
payer to sue a state officer or commis- 
sion to prevent the illegal expenditure 
of state funds. Olmsted v. Meahl, 
114 N.E. 393, 219 N.Y. 270; Schieffelin 
v. Komfort, 106 N.E. 675, 212 N.Y. 
520, L.R.A.1915D 485; Albany Coun- 
ty v. Hooker, 97 N.E. 4038, 204 N.Y. 
1; Halleran v. City of New York, 228 
N.Y.S. 116, 182 Misc. 73; Bridgeport 
Const. Co; vi Duffey, 175 N.Y.S:. 658, 
106 Mise. 252; Long v. Johnson, 127 
N.Y.S. 756, 70 Misc. 308, 2 NYCivProc 
NS 308; Hutchinson vy. Skinner, 49 
N.Y.S. 360, 21 Misc. 729. (4) A con- 
stitutional provision merely accept- 
ing a land grant from the federal 
government made under an act of con- 
gress providing that nothing in it 
eontained should be taken as a limi- 
tation of the power of any citizen of 
the state to enforce its provisions 
does not give a citizen or taxpayer a 
right to sue to restrain the improper 
diversion of such property or the 
fund arising therefrom where no such 
right otherwise exists. Asplund v. 
Hannett. 249 P. 1074, 31 N.M. 641,, 58 
A.L.R. 573. 


50. U. S.—Morgan v. Graham, 17 
F. Cas. No. 9,801, 1 Woods 124. 


Serta eee v. Ballard, 127 S.E. 
ee 160 Ga, 


ee v. Hannett, 249 P, 
1074, 31 N.M. 641, 58 A.L.R. 573. 


N. Y.—Albany County v. Hooker, 
97 N.E. 408, 204 N.Y. 1. 


STATES 


In other 


Wash.—State v. Showalter, 293 P. 
1000, 159 Wash. 519; State v. Clausen, 
264 P. 408, 146 Wash. 588; Maxwell 
v. Smith, 152 P. 530, 87 Wash. 629. 


And see cases infra note 51. 


[a] Disbursement in breach of 
trust.—A taxpayer is without right 
to invoke the aid of equity to re- 
strain a state officer from disbursing 
public funds on the ground that such 
funds are held in trust and that the 
proposed’ disbursement is a breach of 
the trust. Asplund v. Hannett, 249 P. 
1074, 31 N.M. 641, 58 A.L.R. 5738. 


Right ‘to injunction where injury 
is suffered in common with public 
generally see Injunctions §§ 26-28. 


51. Schneider v. Yellott, 91 A. 779, 
124 Md. 92; State v. Thurston Coun- 
ty Super. Ct., 151 P. 108, 86 Wash. 
685; Bilger v. State, 116 P. 19, 63 
Wash. 457; Bilger v. State, 111 P. 771, 
60 Wash, 454; Jones v. Reed, 27 P. 
1067, 3 Wash. 57. 


52. Colo.—Leckenby v. Post Print- 
ing & Publishing Co., 176 P. 490, 65 
Colo. 443. See Stong v. Milliken, 233 
ates 76 Colo. 515 (recognizing the 
rule). 


Haw.—Lucas v. American-Hawaiian 
Engineering, etc., Co., 16 Haw. 80; 
Castle v. Kapena, 5 Haw. 27. 


Ill.— Greenfield v. Russel, 127 N.E. 
102, 292. 111. 392,.9 A.L.R.. 138384; ,Rer- 
gus -v. Brady, 11s N-.B. 393, 277 “T1). 
272, Ann.Cas.1918D 220; Fergus v. 
Russel, 110 N.E. 130, 270 Ill. 304, Ann. 
Cas.1916B 1120; Burke v. Snively, 
70 N.E. 327, 208 Ill. 328. 


Ind.—Bennett v. Jackson, 116 N.E. 
921, 186 Ind. 5338; Ellingham v. Dye, 
hae 1, 178 Ind. 336, Ann.Cas,1915C 


La.—Borden v, Louisiana State Bd. 
of Education, 123 So. 655, 168 La. 
1005, 67 A.L.R. 1183 [overr Sutton v. 
Buie, 66. So. 956, 136 La. 234, LRA. 
1915D 178]. 


Mo.—Fahey v. eHackiann’ 237 S.w. 
52,1294 WMoMsbi:, 


Mont.—Hill v. Rae, 158 P. 826, 52 
Mont. 378, L.R.A.1917A 495. 


Neb.—Fischer v. Marsh, 202 
422, 113 Neb. 153. 


S. D.—White Eagle Oil & Refining 
Co. v. Gunderson, 205 N.W. 614, 48 
S.D. 608, 43 A.L.R. 397. 


And see cases infra notes 53, 54. 


[a] Payment of salary fixed by 
constitution where appropriating act 
is invalid.—The fact that the salaries 
of state officers are fixed by the con- 
stitution does not, as showing that 
the threatened injury is merely nom- 
inal and not substantial, preclude a 
taxpayer from maintaining a suit to 
restrain a state officer from paying 
such salaries under an appropriation 
which is unconstitutional because 
joined with other appropriations: in 
the same bill in violation of a con- 
stitutional prohibition. Fergus v. 


N.W. 
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maintain such a suit is upheld,®? at least where 
the chief law officer of the state has refused to 
bring the suit,°* on the ground that the taxpayer 
has an equitable interest in the funds of the state 
and in their proper application, and that his bur- 
den of taxes will be increased by a misappropria- 
tion or improper use of state moneys,°* except 
where the fund in question is derived from sources 
other than taxation and its misapplication cannot 
result in inereased or additional taxes,°° or where 
for any other reason the irregularity is one not 


Russel, 110 N.E. 130, 270 Ill. 304, Ann. 
Cas.1916B 1120. 


{[b] Suit to restrain payment of 
salary as involving title to public 
office.—(1) A suit by a taxpayer to 
restrain the payment of salary to 
one claiming to be a public officer, on 
the ground that no such office exists 
under the law, does not involve title 
to a public office, within the rule that 
a court of equity is without jurisdic- 
tion to determine such title. Stong 
v. Milliken, 233 P. 154, 76 Colo. 515. 
(2) Jurisdiction of court of equity 
to determine title to public office see 
Officers § 221 text and note 48. 


53. Green v. Jones, 261 S.W. 43, 
164 Ark. 118. 


54. I1l.—Fergus v. Russel, 110 N.E. 
130, 270 Ill. 304, Ann.Cas.1916B 1120. 


Md.—Christmas v. Warfield, 66 A. 
491, 105 Md. 530. 


Okl1.—Vette v. Childers, 228 P. 145, 
102 Okl. 140 [overr contrary dictum 
State v. Hutton, 113 P. 190, 27 Okl. 
606, 34 L.R.A.N.S. 380]. 


Or.—Evanhoff v. State Industrial 
Acc. Commission, 154 P. 106, 78 Or. 
503; McKinney vy. Watson, 145 P. 266, 
74 Or. 220. 


Pa.—Page v. King, 131 A. 707, 285 
Pa. 163: 


Tex.—Terrell v. Middleton, (Civ. 
App.) 187 S.W. 367 [error refund 191 
S.W. 1138, 193 S.W. 139, 108 Tex. 14]. 


[a] Smallness of plaintiff’s propor- 
tion of expenditure immaterial.—The 
right of a taxpayer to sue to restrain 
the unauthorized or unlawful incur- 
ment or expense or disbursement of 
money by a State officer is not affected 
by the smallness of the proportion of 
such expense or expenditure which 
would fall upon him as a taxpayer. 
Ellingham v. Dye, 99 N.E. 1, 178 Ind. 
336, Ann.Cas.1915C 200. 


55. McKinney v. Watson, 145 P. 
266, 74 Or. 220. Compare Green v. 
Jones, 261 S.W. 43, 164 Ark. 118 


(where in a Suit to restrain the per- 
formance of an alleged contract made 
by state commissioners for hiring out 
or leasing convicts, which contract 
provided that the commission should 
furnish food and its preparation, and 
all blankets and cover needed, and 
should deliver the convicts to the 
place where they were to work, and 
remove them therefrom, and supply 
at the commission’s expense all need- 
ed guards, cooks, and help needed for 
the care, handling, and support of the 
convicts leased or hired, it was held 
evident that to perform such condi- 
tions of the contract money would be 
needed from the public treasury, and 
the fact that the money received from 
hiring the convicts might repay the 
sum expended under the contract is 
no bar to the right of a taxpayer to 
sue to enjoin the performance of the 
contract and the expenditure of pub- 
lic money thereunder, since in the 
first instance the expense of perform- 
ing it must necessarily come out of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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affecting him as a taxpayer,°* in which ease it is 
held that he has no standing to sue.57 


[§ 427] B. Enforcement of Claim Inuring to 
State. In general, a taxpayer cannot maintain an 
action in behalf of a state or to enforce a claim or 
demand inuring to the state itself;>* and so he has 
ordinarily no standing to sue for the recovery of 
state funds which have been misapplied.*® Where, 
however, the chief law officer of the state has in- 
terests antagonistic to an action for the recovery 
of money paid out by a state officer without au- 
thority, and would be embarrassed by the mainte- 
nance of the action, a taxpayer may bring such 
action for the benefit of the state.%° 


[§ 428] ©. Actions. The general rules relating 
to actions at law®! and suits in equity®? are appli- 
eable to actions and suits by taxpayers of a state.®? 


Time to sue. An unlawful appropriation of public 
funds is an invasion of the nghts of a taxpayer, 
and accordingly he need not wait until state officers 
have taken further steps toward the disbursement 
of such funds before suing to restrain their misap- 
plication.®* 


Parties. It has been held that in a suit to en- 
join a state officer from issuing a warrant or mak- 
ing a payment from public funds, the payee is a 
necessary party.®® ; 

Bill or complaint. In order to be entitled to re- 


the public treasury and a taxpayer fa] 
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c J Right to relief distinguished 
has a special interest in preventing | from capacity to sue.—In a bill in 
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lief in an action or suit against a state officer plain- 
tiff must allege in his complaint or bill that he is 
a taxpayer of the state,°® or that he has a special 
interest in the subject matter of the suit,¢7 as the 
case may be. Where his right to maintain the suit 
is dependent upon a refusal by the chief law officer 
of the state to bring it,®’ such refusal need not be 
expressly averred, but it is sufficient if the facts 
alleged show the equivalent of such refusal.®® As 
to the merits of the suit the complaint or bill must 
be definite and certain?® and must allege all the 
facts necessary to show a right to relief."1 


Objection to plaintiff’s right to sue. Any party 
to a suit by a taxpayer,” or the court itself,7? may 
raise an objection that plaintiff has no right to 
maintain the suit.74 


Injunction pendente lite will not be granted in 
a suit to restrain an unlawful act on the part of 
a state officer where plaintiff will not be irreparably 
damaged by its refusal.75 


Determination and decision. In a suit by a tax- 
payer, authorized to maintain it, to restrain an un- 
authorized or illegal act on the part of a public 
officer,7® an injunction must be granted as a matter 
of right if the illegality or want of authority is 
made to appear,’” the court being, as has been held, 
without discretion in such ecase;7® and no question 


not the appropriation in question 
makes the aggregate of expenditures 


such disbursements without legal au- 
thority). 


5G. See case infra this note. 


[a] Illustration.—A taxpayer has 
no standing as such to invoke the aid 
of equity to restrain the issuance of 
state bonds, provided for by a valid 
statute, merely because they contain 
a misleading reference to a guaranty 
fund where none exists, or because 
the statute makes an invalid exemp- 
tion from recording fees of mortga- 
ges securing loans of the funds to be 
realized from the sale of such bonds, 
since he is not affected by such ir- 
regularities. Hill v. Rae, 158 P. 826, 
52 Mont. 378, L.R.A.1917A 495. 


57. See cases supra notes 55, 56. 


58. Mitchell v. Stephens, 285 F. 
756. And see case infra note 59. 


59. Sears v. James, 82 P. 14, 47 Or. 
50. 

60. Malone v. Peay, 7 S.W.(2d) 40, 
157 Tenn. 429. 


‘[a] Illustration.—Where money of 
the state has been paid out for the 
purchase of lands under a statute re- 
quiring the transaction to be approved 
by the attorney general, and his ap- 
proval was given, a taxpayer is en- 
titled to sue for the benefit of the 
state to recover such moneys on the 
ground that the statute authorizing 
the purchase was unconstitutional, 
since the interests of the attorney 
general are antagonistic. Malone v. 
Peay, 7 S.W.(2d) 40, 157 Tenn. 429. 


61. See Actions 1 C. J. p 916. 
62. See Equity 21 C. J. pl. 
63. See cases infra notes 64-84. 


64. Vette v. Childers, 228 P. 145, 
102 Okl. 140. 


65. Ston& v. Milliken, 233 P. 154, 
76 Colo. 515. 


66. Stong v. Milliken, supra. 


equity to restrain an unlawful act on 
the part of a state officer, an aver- 
ment that plaintiff is a taxpayer of 
the state is not essential to his mere 
legal capacity to sue, since nonpay- 
ment of taxes does not disable one 
from being a party plaintiff; but such 
an averment is necessary in order to 
show his interest in the subject mat- 
ter and his right to the relief sought. 
agus v. Milliken, 233 P. 154, 76 Colo. 
515. 


67. Stong v. Milliken, supra. 


moe See supra § 426 text and note 


69. Green v. Jones, 261 S.W. 43, 
164 Ark. 118. 


70. McElderry v. Abercrombie, 104 
So. 671, 213 Ala, 289. 


[a] Rule applied.—In a taxpayer’s 
bill for an injunction against a state 
officer, averments charging mereiy the 
misuse of funds in payment of “‘ex- 
orbitant expenses” and for purposes 
other than the discharge of the offi- 
cer’s official duty are too genera! and 
indefinite to advise the officer what he 
is called upon to defend. McElderry 
ee Serinpea Soke 104 So. 671, 213 Ala. 

89. 


71. State v. State Bd. of Examin- 
ers, 238 P. 316, 74 Mont. 1. 


fa] Averments insufficient.—(1) 
Under a constitutional provision that 
no appropriation shall be made where- 
by the expenditures of the state dur- 
ing the fiscal year shall exceed the 
total tax then provided by law, and 
applicable to such appropriation, a 
bill to enjoin a proposed expenditure 
on the ground that the appropriation 
act is unconstitutional is insufficient 
where it alleges merely that such ap- 
propriation together with others 
made by the legislature for the fiscal 
year will exceed the anticipated in- 
come, without showing the order in 
which the appropriations were made, 
and so failing to disclose whether or 


exceed the revenues or whether at the 
time such appropriation act became 
effective there had been no appropria- 
tions made, including those made by 
it, which were in excess of the reve- 
nues, since in the latter case the ap- 
propriation would be perfectly valid. 
State v. State Bd. of Examiners, 238 P. 
316, 74 Mont. 1. (2) Similarly, an al- 
legation in the bill in such case or in 
an amendment thereto that the appro- 
priation act in question was passed 
by the legislature after the other 
appropriation acts for the fiscal year 
is insufficient to show its illegality, 
and so to state a cause of action, 
where it is not alleged whether the 
act involved in the suit became effec- 
tive’by the governor’s signature be- 
fore or after such other acts. State 
v. State Bd. of Examiners, supra. 


72. State v. Thurston County Su- 
per. Ct., 151 P. 108, 86 Wash. 685. 


73. State v. Thurston County Su- 
per. Ct., supra. 


74, Right of taxpayer to sue in 
general see supra §§ 425, 426. 


75. Holt v. Dammann, 218 N.W. 
810, 195 Wis. 450. 

[a] Thus, under a statute author- 
izing the bringing of action to recov- 
er from an officer sums disbursed by 
him contrary to law, and providing 
that plaintiff taxpayer may recover 
for his own use his costs and a speci- 
fied sum as attorney fees, a tem- 
porary injunction will not be granted, 
since the denial thereof cannot cause 
irreparable loss or damage to plain- 
tiff, he being protected by the statute. 
Holt v. Dammann, 218 N.W. 810, 195 
Wis. 450. ‘ 

76. Taxpayer’s right to sue see 
supra §§ 425, 426. 

77. Farrell v. Oliver, 226 S.W. 529, 
146 Ark. 599; State v. Griswold, 172 
N.E. 438,.35 Ohio App. 354. 


78. ‘Farrell v. Oliver, 226 S.W. 529, 
146 Ark. 599. 
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of delay in seeking the remedy is to be considered,’® 
nor is the motive of plaintiff in bringing the suit.®° 
In a suit to restrain an officer from carrying out 
an invalid contract, relief cannot be denied because 
the contract was made in good faith** or is advan- 
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tageous to the state.®2 

Judgment or decree. Where a taxpayer has no 
right to sue’ any judgment or decree in his favor 
is nugatory.®4 


IX. CLAIMS AGAINST STATES®5 


[By Fevrx C. GRABER] | 


[§ 429] A. What Constitutes Claim against 
State.°° A claim against the state is a demand by 
some one other than the state against it for money 
_ or property;8? but when the claim originates with 
the state, or in its behalf, and contemporaneously 
with its origin, and means and manner of payment 
are provided, as in the case of a bond, it does not 
then constitute a claim proper against the state,*® 
but a liquidated and legalized demand against the 
treasury.°° <A “legal claim” against the state is 
one recognized or authorized by the law of the 
state, or which might be enforced at law if the 
state were a private corporation.®° Within the 
meaning of statutory or constitutional provisions 
relating to their presentation and allowance,®! the 
term “claims against the state” refers to a legal 
claim, a claim as of right,®? and generally it is fur- 
ther limited to claims arising out of contract, where 
the relation of debtor and ereditor exists.°* It 
has been held to embrace claims for bounties for kill- 
ing predatory animals,®°* debts lawfully incurred 
by state agencies,°® claims for fuel furnished to 
an agent of the state for the state’s use,®® claims 
for compensation for being prevented from grow- 
ing cotton by establishment of toncotton growing 


zones,®? appropriations for state institutions,°*® 
claims for the contingent expenses of the legislature; 
duly authorized by that body,®® and for accrued in- 
cidental expenses thereof,! but not incidental ex-. . 
penses of the legislature to accrue.? The term has: 
been held not to include a claim for damages from 
negligent acts of the state’s employees,* a gratuity 
to recompense a citizen for false imprisonment for 
a crime,* a claim on a fund not raised by taxation 
but donated to the state for certain purposes and 
held in trust therefor,® a debt owing by a contractor 
with a state institution,® or a claim for a debt owed. 
by the state for which a receipt has been given, 
where statutes forbid the obtaining of a receipt 
without actual payment.’ . A claim against a state 
university or the board of regents thereof is not a 
claim against the state.® 


[§ 430] B. Presentment and Allowance—l. In 
General. The state can adopt whatever mode or 
method it elects to determine whether it shall be- 
come liable and discharge a given obligation.® It 
can select whatever agency it sees fit and proper to 
pass on the question and provide that, on the de- 
termination of such agency, the claim shall be paid.!” 
In general, claims must be presented within the 


79. Farrell v. Oliver, supra. 96. Fitler v. Com., 31 Pa. 406. 6. First Nat. Bank v. Regents of 
80. Lucas y. American-Hawaiian fa] Rule applied under statute Se of Idaho, 113 P. 735, 19 

Engineering, etc., Co., 16 Haw. 80. authorizing appeal to courts from set- y 
tlement and adjustment of auditor of [a] MTilustration—Where a bank 


81. Hllison v. Oliver, 227 S.W. 586, 
147 Ark. 252. 


82. Ellison y. Oliver, supra. 


83. Taxpayer's right to sue see su- 
pra §§ 425, 426. 


84 State v. Thurston County Su- 
per. Ct., 151 P. 108, 86 Wash. 685. 


85. Assignment of contract or 
moneys due thereunder see supra § 
321. 

. 86. What claims may or must be 
presented see infra §§ 431-434. 


87. State v. Parkinson, 5 Nev. 15. 


88. Sawyer v. Colgan, 36 P. 580, 
834, 102 Cal. 283 [rev 33 P. 911]; State 
v. Parkinson, 5 Nev. 15. 


89. State v. Parkinson, supra. 


90. Mills v. Stewart, 247 P. 332, 
76 Mont. 429, 47 A.L.R. 424. 


91. See infra §§ 431-457. 


$2. Inre Heinemann’s Wiil, (Wis.) 
230 N.W. 698. 


93. In re Heinemann’s Will, supra. 


94. Uintah State Bank vy. Ajax, 
(Utah) 297 P. 434. 


95. In re Advisory Opinion to Govy- 
ernor, (Fla.) 114 So. 850. 


la] For example, a debt incurred 
by the road department) pursuant to 
Jawful authority, whether it matures 
in a long or short time. In re Ad- 
Re ee to Governor (Fla.) 114 
Oo, 4 ° 


accounts of persons having claims 
against the commonwealth. Fitler v. 
Com., 31 Pa. 406. 


97. Kilpatrick v. Compensation 
pat Board, (Tex.Civ.App.} 259 S.W. 
4, 

98. Stone v. Houses of Reform, 44 
S.W. 984, 19 KyL 1977. 


Appropriations generally see supra 
§§ 380-401. 


$9. McDonald v. Norman, 26 S.W. 
808, 95 Ky. 593, 16 KyL 137; Stone 
v. Dispatch Pub. Co., 55 S.W. 725, 21 
Kyl 1478. 


{a] For example: (1) Claims for 
copying and engrossing bills, and for 
elerk hire. McDonald v. Norman, 26 
S.W. 808, 95 Ky. 593,16 KyL 137.. (2) 
An account for copies of a daily pa- 
per containing the proceedings of the 
general assembly, furnished for the 
use of the members of the house un- 
der_resolutions of that body. Stone 
v. Dispatch Pub. Co., 55 S.W. 724, 21 
KybL 1473. ; 


1. State v. Parkinson, 5 Nev. 15. 
2. State v. Parkinson, supra. 


3. Davis v. State, 163 P. 373, 30 
Idaho 137. 


4 Allen v. State Auditors, 81.N.W. 
113, 122 Mich. 324, 80 Am.S.R. 578, 47 
L.R.A. 117, 


5. State v. Collins, 58 P. 1114, 21 
Mont, 448. 


(@; 
1 


lent money to a firm having the con- 
tract for construction of the founda- 
tion of a building of the state uni- 
versity and the contract was for- 
feited, the university completing the 
work, and it does not appear that any 
part of the amount lent was expended 
by the firm on the foundation, no lia- 
bility of the university to the bank 
nor any liability of the state to the 
bank for the money so lent is estab- 
lished which would justify a recom- 
mendatory judgment against the 
state, under Const. art 5 § 10. First 
Nat. Bank v. Regents of University of 
Idaho, 118 P. 735, 19 Idaho 440. 


7 ‘Fitler v. Com., 31 Pa. 406. . 


8 State v. State Board of Educa- 
tion, 196 P. 201, 33 Idaho 415. 


{a] Claim against University of 
Idaho or the board of regents thereof 
is not a claim against the state, with- 
in Const. art 4 § 18, and Comp. St. § 
242, authorizing the board of examin- 
ers to pass on claims against the 
state. State v. State Board of Educa- 
tion, 196 P. 201, 33 Idaho 415. 


Capacity of state university to sue 
and be sued see Colleges and Uni- 
versities § 46. 


Funds of state university as pub- 
re re see Colleges and Universi- 
ies 3 


9 State v. Kelly, 202 P, 524, 27 
N.M. 412, 21 ALR. 156, « 


10. State y. Kelly, supra. 


For later cases, developments and changes in the law see Annotatioas, same title and section number. 
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time and in the manner prescribed before they ean 
be paid, if allowed, or before other steps can be 
taken for their enforcement, if rejected.11 The 
presentment of a claim may be made to the legis- 
lature’? which has jurisdiction in some form over 
all claims against the state, or it may be made 
to any officer or body of officers having jurisdic- 
tion to pay, allow, or act on the claim.!4 


[§ 431] 2. What Claims May or Must Be Pre- 
sented or Allowed—a. In General. In some instane- 
es the constitutions or statutes specify the claims 
which may be presented to, and passed on, by the 
officers or boards, but usually all claims generally, 
with specified exceptions, are included.1> In au- 
thorizing the hearing and allowance of claims, the 
legislature is of course bound by any limitations 
imposed by the state constitution.1® 


[§ 432] b. Particular Claims—(1) Salaries or 


STATES 
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compensation of officers fixed by law from claims 
required to be presented and audited.17 Such pro- 
visions have been held applicable to claims of capitol 
commissioners for their services,!® and to an appro- 
priation for services rendered as ex officio curator 
of the state museum.19 A claim for a bounty for 
killing predatory animals does not, however, rep- 
resent salaries or compensation within the excep- 
tion,?® and an order by a state officer assigning his 
salary is not such a claim as must be audited, when 
such salary has been properly audited.?1 


[§ 433] (2) Moral Obligations of State. Under 
constitutional provisions prohibiting the granting 
by the state of gratuities’? the legislature cannot 
direct or authorize the audit and allowance of a 
claim where there is no legal or moral obligation 
against the state;?* but it may authorize the hearing 
and determination not only of claims constituting 
legal demands, but also of claims founded merely 


Compensation of Officer. 


11. Ark.—Clayton y. Berry, 27 Ark. 
129, Danley v. Whiteley, 14 Ark. 687; 
State v. Thompson, 10 Ark. 61. 


Cal.—Peo. v. Brooks, 16 Cal. 11. 


Colo.—Parks vy. Hays, 53 P. 898, 11 
Colo.App. 415. 

Mich.-—Phelps v. Auditor-Gen., 99 
N.W. 374, 136:Mich. 439. 

Mo.—State v. Halliday, 60 Mo. 596; 
State v. Draper, 48 Mo. 56. 

Mont.—State v. Collins, 53 P. 1114, 
21 Mont. 448; State v. Hickman, 29 
P. 92, 11 Mont. 541. 

Neb.—Lincoln Safe Deposit, etce., 
Co. v. Weston, 72 Neb. 536, 101 N.W. 
16; State v. Cornell, 76 N.W. 459, 56 
Neb. 143:. State v. Moore, 55 N.W. 
1078, 56 N.W. 154, 37 Neb. 507; State 
v. Babcock, 33 N.W. 711, 22 Neb. 38; 
State y. Stout, 7 Neb. 89. 

Nev.—State v. Hallock, 22 P. 1238, 
20 Nev. 326; State v. Doron, 5 Nev. 
399; State v. Parkinson, 5 Nev. 15. 


N. Y.—Evers v. Glynn, 110 N.Y.S. 
405, 126 N.Y.App.Div. 519. 

Or.—Shattuck v. Kincaid, 49 P. 758, 
81 Or. 379; Brown v. Fleischner, 4 
Or. 132. 

Wis.—State v. Warner, 9 N.W. 795, 
13 N.W. 255, 55 Wis. 271; Martin v. 
State, 8 N.W. 248, 51 Wis. 407. 

12. Corkings v. State, 2 N.E. 454, 
3 N.E. 660, 99 N.Y. 491, 16 Abb.N.Cas. 
448. 

Right of legislature to adjust and 
settle claims see infra § 436. 

13. State v. Croom, 57 So. 420, 62 
Fla. 284 [error dism 33 S.Ct. 109, 226 
U.S: 309, 57 L.Ed. 2351;. Corkings v. 
State, 2 N.E. 454, 3 N.H. 660, 99 N.Y. 
491,16 Abb.N.Cas. 448. 

14. Corkings v. State, supra. 

Auditing boards and Officers gen- 
erally see infra § 436. 

15. See constitutional and statu- 
tory provisions; cases infra this sec- 
tion; and §§ 432-434. 

16. Allen v. State Auditors, 81 
N.W. 113, 122 Mich. 324, 47 L.R.A, 117, 
80 Am.S.R. 573. ‘ 

17. See constitutional and statu- 
tory provisions; and cases infra notes 
18-21. ] 

18. State v. Cook, 43 P. 928, 17 
Mont. 529. 

19. State v. La Grave, 48 P. 370, 


Constitutional or statu- 
tory provisions in some states except salaries or 


23 Nev. 387. : ; 


20. Uintah State Bank v. 
(Utah) 297 P. 434. 


Necessity for presenting claim for 
bounty generally see infra § 434. 


21. State v. Hastings, 15 Wis. 75. 


22. See constitutional provisions; 
and cases infra notes 23-28. 


St dang of state funds see supra § 


Ajax, 


23. Rosalsky v. State, 172 N.E. 261, 
254 N.Y. 117; Farrington v. State, 161 
N.E. 438, 248 N.Y. 112; Roberts v. 
States’ 54° Ni Hoo 6785 5 160° Ne 207: 
Brown v. State, 198 N.Y.S. 773, 206 
App.Div. 634 [aff 142 N.E. 304, 236 
N.Y. 611]; Lewis v. State, 189 N-Y.S. 
560, 197 App, Div. 712 [rev 183 N.Y.S. 
653, 112 Mise. 667]; A. B. Barr & Co. 
v. State, 215 N.Y.S. 313, 127 Mise. 75. 
See Callanan v. State, 184 N.Y.S. 688, 
113 Misc. 267 [aff 186 N.Y.S. 801] (pub- 
lic contractors, who during perform- 
ance of a contract by reason of. the 
enactment of the Workmen’s Com- 
pensation Law, obtained compensa- 
tion insurance, were not entitled to 
recover the premium as a moral ob- 
ligation). 


“In the absence of legal liability, 
the Legislature may not permit the 
audit and allowance of a claim against 
the state unless it be in fulfillment of 
a moral obligation.” Rosalsky v. 
State, 172 N.E. 261, 257 N.Y. 117. 


[a] Rule applied as to: (1) Stat- 
ute authorizing court of claims to 
compensate a heating contractor for 
the increased cost and damages on 
account of the building contractor’s 
delay. A. B. Barr & Co. v. State, 215 
N.Y.S. 3138, 127 Misc. 75. (2) Statute 
authorizing recovery on a claim for 
damages for the death of a juror, 
serving in a criminal case lasting sev- 
eral months, death being caused by 
exposure, the judge’s failure to keep 
his promise and see that this juror 
had proper attention, after the judge 
knew that he was sick, unsanitary 
conditions of -the courthouse, etc. 
Brown v. State, 198 N.Y.S. 773, 206 
App.Div. 634 [aff 142 N.E. 304, 236 
Yodel. 


{[b] Thus (1) under a statute au- 


.thorizing the board of claims to pass 


on the claim of a pardoned convict 
and to award such compensation as 
may be just, no allowance can be 
made where the evidence adduced be- 
fore such board shows the propriety 
of claimant’s conviction and imprison- 


in right and justice, although they might not have 
been enforceable in the courts against individuals.24 


ment. Roberts v. State, 54 N.E. 678, 
160 N.Y. 217. (2) A statute author- 
izing the court of claims to hear and 
determine the claim for damages for 
death of member of the National 
Guard, killed in the performance of 2 
military duty, where, on a finding of 
the court that injuries were so sus- 
tained, did not warrant the court in 
aliowance of the claim, where the evi- 
dence showed that he was injured by 
his own negligence in disregard of 
his duties as a soldier. Lewis v. 


State, 189 N.Y.S. 560, 197 App.Div. 
712. [rev 183 N.Y.S. 6538, 112 Misc. 
667]. : 

24. Williamsburgh Sav. Bank of 
Brooklyn v. State, 153 N.H. 58, 243 
N.Y. 231; Munro y. State, 119 NB, 


444, 223 N.Y. 208; O’Hara y. State, 
19 NB 659,. 112° NOY. 146)-°8 sAm Sakis 
726, 2 L.R.A. 603; Cole v. State, 6 N.E. 
277, 102 N.Y. 48; Sherlock vy. State, 
191 N.Y.S. 412, 198 App.Div. 494 [aff 
186 N.Y.S. 921]; Babcock v. State, 
180 N.Y.S. 3, 190 App.Div. 147; Hines 
v. State, 234 N.Y.S. 224, 134 Misc. 1; 
Cuvillier v. State, 229 N.Y.S. 235, 132 
Misc. 182. Laff 232. N.Y.S82°393, 7.225 
App.Div. 707 (aff 165 N.E. 284, 250 
N.Y. 258)]; Cayuga County v. State, 
183 N.Y.S. 646, 112 Misc. 517. 


[a] Tllustrations.—(1) An act au- 
thorizing the court of claims to hear 
and determine the claim of an-en- 
gineer in the department of the com- 
mission of highways, injured through 
the negligence of a fellow servant 
while descending a precipitous cliff 
on a rope under orders of such de- 
partment, while making preliminary 
surveys, and allow the engineer a 
reasonable sum for his injuries, on 
proof that he used reasonable care 
under the circumstances, igs valid as 
strictly within the legislative power. 
Babcock v. State, 180 N.Y.S. 3, 190 
App.Div. 147. (2) Where the state 
approved an improvement plan of a 
creek and authorized bonds and cer- 
tificates to be issued by a commission 
to prosecute the improvement, and 
state officials represented that the 
benefit assessments would be suffi- 
cient to care for obligations, but the 
improvement plan failed, the state 
could not be said, as a matter of law, 
not to have moral responsibility to 
pay the obligations. Williamsburgh 
Sav. Bank of Brooklyn v. State, 153 
N. EB) D8.) -243:0N.Y¥. 2315 .:-€3)s: In: ‘sueh 
case the amount paid by a holder of 
the bonds issued in purchasihg lands 
at a delinquent assessment sale on 
advice of state officials could not be 


284 [59 C.J.] 
Although the equity or justice of a claim which the 
state may recognize is not limited by any law as 
to personal injuries arising out of “negligence” as 
defined in the law at any given time,”> the legisla- 
ture cannot create a liability by declaring that there 
is a moral obligation where there is none;?° its 
recognition of such an obligation is not conclusive,?* 
and does not prevent the courts from deciding the 
correctness of its judgment.?° 


[§ 434] (3) Other Claims. Under controlling 
provisions it has been held necessary to present con- 
tract claims,?° claims for bounties for killing pred- 
atory animals,*®° and bills for supplies and expenses 
of a traveling auditor incurred by the workmen’s 
compensation bureau;*1 and it has been held un- 
necessary to present claims which are already cer- 
tain and specific,?? claims against the state insur- 
ance fund created by the Workmen’s Compensation 
Act,?* bills for books purchased for the state li- 
brary,*4 or a claim for a mere gratuity from the 
state.25 Statutes requiring demands against the 
state to be approved by the auditing board before 
warrants can be issued for them are not applicable 
to demands arising under a contract made prior 
to the enactment which gives an absolute right to 
the warrants for monthly installments as they come 
due,** and so, where the right to compensation of 
a special attorney employed by the governor has 
attached, it is not affected by a statute thereafter 


STATES 


[§§ 433-436 


constituting a commission to pass on such matters.*7 
Provisions requiring all claims to be audited, set- 
tled, and allowed within a certain period apply only 
to such claims as the law authorizes to be liquidat- 
ed,*8 and do not bar an action:for money paid un- 
der an illegal assessment.*?® So a creditor of the 
state, where the law makes no provision for the 
payment of his claim, is not required to file such 
claim within the statutory period after its accrual 
for adjustment and allowanee,*® and his failure 
so to file it will not bar an action thereon against 
the state.4+ 


[§ 435] 3.\Audit and Allowance—a. In General. 
Claims against the state cannot arise by implica- 
ticn,*? and he who demands money from the treas- 
ury must show that his claim is warranted by law.*? 
A statute authorizing the presentation of a partic- 
ular claim for the determination of its validity is 
not a concession of the state’s liability thereon,** 
and. the fact that the legislature has made an ap- 
propriation for the payment of specific claims is 
not conclusive on the auditing officers, and they 


may nevertheless determine the legality and con-. 


stitutionality of the appropriation.*> 


[§ 436] b. Auditing Boards and Officers—(1) In 
General. Claims against state must be audited by 
officers or board designated for the purpose by the 
constitution or statutes,*® such as state auditor,‘ 


said. as a matter of law, not to be a] 
moral obligation of the state. Wil- 
liamsburgh Sav. Bank of Brooklyn v. 
State, supra. 2 

25. Munro y. State, 119 N.E. 444, 
923 N.Y." 208. 


26. Brown v. State, 198 N.Y.S. 773, 
206 App.Div. 634 [aff 142 N.H. 304, 
236 N.Y. 611]; Lewis v. State, 189 
N.Y.S. 560, 197 Appv.Div. 712 [rev 183 
N.Y.S. 653. 112 Misc. 667]. 


27. Brown v. State, 198 N.Y.S. 773, 
206 App.Div. 634 [aff 142 N.E. 304, 
236 N.Y. 611]; Hines v. State, 234 
N.Y.S. 224, 134 Misc. 1; Cuvillier v. 
State, 229 N.Y.S. 235, 132 Misc. 182, 
[aff 232 N.Y.S. 898, 225 App.Div. 707 
(aff 165 N.E. 284, 250 N.Y. 258) ]. 


28. Brown v. State, 198 N.Y.S. 773. 
206 App.Div. 634 {aff 142 N.EH. 304, 
236 N.Y. 611]; Hines v. State, 234 
N.Y.S. 224, 134 Misc. 1; Cuvillier v. 
State, 229 N.Y.S. 235, 132 Misc. 182 
[aff 232 N.Y.S. 393, 225 App.Div. 707 
(aff 165 N.E..284, 250 N.Y. 258) ]. 


[a] Rule applied where the court 
held that an assemblyman’s expenses 
in defending a criminal libel charge 
did not create a moral obligation 
against the state under L. (1927) ce 711. 
-Cuvillier v. State, 229 N.Y.S. 235, 132 
Misc. 182 [aff 232 N.Y.S. 393, 225 App. 
ne (aff 165 N.E. 284, 250 N.Y. 

5 ts 


29. Jobe v. Caldwell & Drake, 136 
S.W. 966, 99 Ark. 20; McNeel v. State, 
234 N.W. 786, 120 Neb. 674. 


[a] Rule applied.—Where the capi- 
tol building contract, stipulating for 
final payment on the completion of 
the work when certificate was issued 
therefor, and giving the state the 
right to retain a sum sufficient to in- 
demnify it against claims chargeable 
to the contractor, was canceled by 
Act April 20, 1909 (L. [1909] p 482), 
the contractor could not by manda- 
mus compel the auditor to draw a 
warrant for the balance due under the 


contract, until there had been an ad- 
justment under the contract, or un- 
der Act May 12, 1909 (au. [1909] =p 
727), creating a tribunal to adjust 
claims under the contract. Jobe v. 
Caldwell & Drake, 136 S.W. 966, 99 
Ark. 20. 


30. Ingram “v.. Colgan, 38 .P.. 315, 
39 Pl 430, 106 Cal. 113)" 46. Am.SaR: 
221, 28 L.R.A. 187; Uintah State Bank 
v. Ajax, (Utah) 297 P. 434. 


Claim for bounty as salary or com- 
pensation of officer see supra § 432. 


31. State v. Steen, 189 N.W. 247, 
48 N.D, 1172. 


32. State v. Staub, 23 A. 924, 61 
Conn. 553; State v. Halliday, 60 Mo. 
596; State v. La Grave, 48 P. 370. 23 
ae 387; State v. Hastings, 15 Wis. 


[a] Rule applied where the stat- 
ute provided that in case of a judg- 
ment against the people for costs the 
auditor general shall draw a warrant 
for the amount thereof, on produc- 
tion of a copy of the judgment with 
a taxed bill of costs, and a certificate 
of the attorney-general that the suit 
was duly instituted. Flint, ete., R. 
Co. v. State Auditors, 60 N.W. 971, 
102 Mich. 500. 


33. State v. McMillan, 136 P. 108, 
386 Nev. 383. 


34. State Library v. Kenfield, 55 
Cal. 488. 


[a] Rule applied under statute au- 


.thorizing the trustees of the library 


to draw from the state treasury at 
any time moneys belonging to the 
library fund. State Library vy. Ken- 
field, 55 Cal. 488. 


35. Allen vy. State Auditors, 81 
N.W. 113, 122 Mich. 324, 80 Am.S.R. 
573, 47 L.R.A, 117; State v. Moore, 59 
N.W. 755, 40 Neb. 854, 25 L.R.A. 774. 


36. Peo. v. Brooks, 16 Cal. 11. 
[a] Reason for rule.—<As to such 


demands the statute is unconstitu- 
tional as impairing the obligation of 
the contract. Peo. v. Brooks, 16 Cal. 
Ti; 


27. Allgood v. Stallings, 72 So. 383, 
197 Ala. 121 (holding fact of employ- 
ment established and compensation 
fixed, under Code [1907] § 2241, by the 
governor’s approval of the claims). 


38. State v. Thompson, 10 Ark. 61. 
39. State v. Thompson, supra. 


40. Lancaster County v. State, 104 
N.W. 187, 107 N.W. 388, 74 Neb. 211. 


41.. Lancaster County v. State, su- 
pra. 


42. Commonwealth v. Allen, 32 
S.W.(2d) 42, 235 Ky. 728; Allin v- 
County Board of Education, 147 S.W. 
920, 148 Ky. 746; Hager v. Sidebot- 
tom, 113 S.W. 870, 130 Ky. 687; Davis 
v. Norman, 42 S.W. 108, 101 Ky. 599, 
19 Ky.L. 812; Wortham v. Grayson 
County Court, 76 Ky. 53. 


43. Hager v. Sidebottom, 113 S.W. 
870, 180 Ky. 687. 


44. Roberts v. State, 54 N.E. 678, 
PGOUN LY. rT 


45. In re Appropriations by Gen. 
Assembly, 22 P. 464, 13 Colo. 316; 
rece v. Hays, 53 P. 898, 11 Colo.App.. 


46. See constitutional and statu- 
tory provisions; and cases infra 
notes 47-55. 


47. Ark.—Danley v. Whiteley, 14 
Ark. 687. sf 


Mo.—State v. Hinkson, 7 Mo. 3538. 
Neb.—State v. Cornell, 76 N.W. 459, 


56 Neb. 143; Barry v. State, 58 N.W. 
U1U7, 40 Neb, Wi a Statens. Babcock,, 
33) WNeW. * TL, 22) iNvebey 8 8% 


Okl.—Clark v. Carter, 209 P. 932, 8 
Okl. 126, he 


S.D.—Sawyer v. Mayhew, N.W. 
141, 10 S.D. 18. iM de 


For later cases, developments an‘d changes in the law see Annotations, same title and section number, 


aN 


§ 436] 


secretary of state,*® comptroller,*® court®® or board 
of claims,*! board of examiners,®>? or board of au- 
Special committees or commissions may 
be appointed to audit and settle particular claims,°* 
and, in the absence of constitutional restrictions, 


ditors.®3 


the auditing of particular claims 


in an officer other than the auditor.®5 
constitution confers on a certain officer or board 
che power to audit claims the legislature cannot 
deprive such officer or board of the power®® or 
confer it on another,®’ and the power cannot be 


Wyo.—State v. Burdick, 28 P. 146, 
3 Wyo. 588. 


48. Irwin-Hodson Co. v. Kincaid, 
49, 1P. 405,) ol Or, 478.5% Croasman: Vv: 
Kincaid, 49 P. 764, 31 Or. 445; Shat- 
tuck v. Kincaid, 49 P. 758, 31 Or. 379; 
Brown y. Fleischner, 4 Or. 132; State 
v. Frear, 119 N.W. 894, 188 Wis. 173. 


[a] Constitutional requirement.— 
A legislative resolution appropriating 
money to defray the expenses of an 
investigation was not violative of 
Const. art 6 § 2, making the secretary 
of state the state auditor because it 
required the expense accounts to be 
audited by the secretary of state on 
the certificate of the chairman of the 
committee of the facts to which the 
legislative fee bill is to be applied 
in the given case, no auditing author- 
ity being thus conferred on the chair- 
man of the committee. State v. Frear, 
119 N.W. 894, 138 Wis. 178, 


49. Lupfer v. State, 194 N.Y.S. i71, 
118 Misc. 601. 


[a] Claims arising under construc- 
tion \contracts.—Under State Finance 
L. § 4, the comptrolier, and not the 
commissioner of highways, state en- 
gineer, or like official, is the auditing 
officer of claims for moneys due un- 
der construction contracts with the 
state. .Lupfer v. State, 194 N.Y.S. 
171, 118 Misc. 601. . 


50. Courts of claims see infra §§ 
442-450. 


51. Locke v. State, 35 N.H. 1076, 
140 N.Y. 480; Yaw v. State, 27 N.E. 
8295 127° N.Y. 190. 


52. Gem Irr. Dist. v. Gallet, 253 P. 
128, 43 Idaho 519; Davis v. State, 163 
P. 373, 30 Idaho 137; Epperson v. 
Howell, 154 P. 621, 28 Idaho 338; 
Kroutinger v. Board of Examiners, 69 
P. 279, 8 Idaho 463; State v. Brannon, 
283 P. 202, 86 Mont. 200, 67 A.L.R. 
1920; State v. Collins, 53 P. 1114, 21 
Mont. 448; State v. Hickman, 29 P. 
92, 11 Mont. 541; State v. LaGrave, 
48 P. 370, 23 Nev. 387; State v. Hal- 
lock, 22 P. 128, 20 Nev. 326. , 


[a] Constitutional requirements.— 
(1) The constitutional provision es- 
tablishing the state board of exam- 
iners and giving it power to examine 
claims and providing that no claim 
against the state except for salaries 
shall be. passed on by the legislature 
without having been considered and 
acted on by the board is not violated 
by a statute requiring the board to 
receive, audit, and allow all just 
claims of persons who had paid mon- 
ey under void leases of state lands 
(Thoreson v. State Bd. of Examiners, 
60 P. 982, 21 Utah 187), (2) or by a 
statute referring a claim for tort to 
the board, and providing for payment 
if valid (Mills v. Stewart, 247 P. 332, 
76 Mont. 429, 47 A.L.R. 424). 


53. Auditor-Gen. v. Van Tassel, 40 
N.W. 847, 73 Mich. 28; Peo. v. Audi- 
tor-Gen., 38 Mich. 746; Peo. v. State 
Auditors, 32 Mich. 191; Peo. v. Phoe- 
nix Bank, 17 N.Y.Super. 363, 20 N.Y. 
Super. 20 [mod 33 N.Y. 9]; State v. 
Steen, 236 N.W. 251, 60 N.D. 627. 


STATES 


may be vested 
Where the 


54. Ind.—Branham vy. Lange, 16 
Ind. 497; State v. McGinley, 4 Ind. 7; 
State v. Beard, 1 Ind. 460. 


Iowa.—Prime v. McCarthy, 61 N.W. 
220, 92 Iowa 569. 


Ky.—Hewitt v. Craig, 5 S.W. 280, 
86 Ky. 23, 9 Ky.L. 232. 


Miss.—Jack v. State, 14 Miss. 494. 


N.Y.—Coxe v. State, 39 N.E. 400, 
144 N.Y. 396; Peo. ex rel. Heinrich v. 
Travis, 161, N.¥.S. 860, 175 App.Div. 
721 [rev 160 N.Y.S. 737, 96 Misc. 490]. 


S.C.—Dominick v. Jones, 80 S.E. 
708, 96 S.C. 403; Ex p. Childs, 12 S.C. 
111; Walker y. State, 12 S.C. 200. 


Wis.—Martin v. State, 8 N.W. 248, 
Bs Wis. 407; State v. Doyle, 38 Wis. 


_ [a] Rule applied.—Where the leg- 
islature sets up a special commission 
for a special purpose providing it with 
all details thought proper, appropri- 
ating a fund for its purpose and pro- 
viding that such fund shall be audit- 
ed exclusively by the commission, the 
comptroller has no authority to re- 
view its discretion, in making requisi- 
tions on the appropriation, or in ac- 
counting for expenditures made, as 
provided for by the statute. Peo. ex 
rel.-.Heinrich) vy. 4fravis, 161 N.Y.S. 
860, 175 App.Div. 721 [rev 160 N.Y.S. 
737, 96 Misc. 490]. 


55. State v. Snyder, 222 P. 40, 30 
Wyo. 468. 


[a] State treasurer.—Under Comp. 
St. § 2753, as amended by L. (1921) e 
50 § 1, exempting property of war 
veterans from taxation, and providing 
that the several county treasurers 
shall submit to the state treasurer a 
certified statement of exemptions, it 
is clearly intended that the amount 
payable to each county shall be deter- 
mined by the state treasurer, and that 
such certificate is a sufficient compli- 
ance with Const. art 16 § 7, concerning 
audit of claims, in view of Comp. St. 
(1920) § 118, providing that the audi- 
tor need not audit claims required to 
be audited by other officers; and the 
auditor should issue his warrant on 
the certificate of the state treasurer. 
fees vy. Snyder, 222 P. ‘40, 30 Wyo. 


56. Peo. v. Brady, 115 N.E. 204, 277 


Ill. 124; .State v. Hallock, 22 P. 123; 
20 Ney. 326; State v. Hastings, 10 
Wis. 525. 


572 State .v. Hallock, 22 P.. 123.20 
ARE 326; State v. Hastings, 10 Wis. 
525. 


58. Thomas v. State, 100 P. 761, 16 
Idaho 81. : 


[a] Thus, where the state board 
of examiners is given power, under 
the constitution, to examine all claims 
against the state, except salaries, or 
compensation of officers fixed by law, 
such power cannot be exercised by a 
district court in entering judgment 
against the state, and thereby con- 
trolling the action of the state board. 
Thomas y. State, 100 P. 761, 16 Idaho 
81. 


exercised by the courts.5® 
ture has by statute made it the duty of a certain 
officer to audit claims, that duty cannot be devolved 
on another by joint resolution.®® 
a constitutional prohibition,®® the legislature may 
take on itself the adjustment and settlement of 
claims;°! but private claims cannot be thus passed 
on where the constitution provides that the legis- 
lature shall not itself audit or allow any private 
claims against the state.%? 
act recognizing a moral obligation of the state to 


(59 C.J.] 285 


So, where the legisla- 


In the absence of 


In order for a special 


Judicial control and review see in-. 
fra §§ 451-4538. 


59. Barry v. State, 
40 Neb. 171. 


60. See constitutional provisions;. 
cases infra this note; and note 62. 


[a] In Idaho, under the constitu- 
tion, no claim against the state can be 
passed on by the legislature without 
first having been considered and act-: 
ed on by the state board of examin-. 
ers, and legislative attempts to pro- 
vide for a disbursement of funds in 
payment of claims without action of 
the board are ineffectual. Epperson 
v. Howell, 154 P. 621, 28 Idaho 338; 
Kroutinger vy. Board of Examiners, 8. 
Idaho 4638, 69 P. 279. 


61. Julian v. State, 39 N.E. 923, 140: 
Ind. 581; State v. Draper, 44 Mo. 245; 
Peo, ex rel. Cayuga Nation of Indians. 
v. Commissioners of Land Office, 100 
N.E. 735, 297 N.Y. 42; Town of New 
Lebanon v. State, 181 N.Y.S. 322, 111 
Misc. 310. 


[a] Claim of public character may 
be allowed by the legislature not- 
withstanding constitutional provision 
prohibiting legislative allowance of 
private claims. Peo. ex rel. Cayuga. 
Nation of Indians v. Commissioners 
of Land Office, 100 N.E. 735, 297 N.Y. 
42; Town of New Lebanon y. State, 
181 N.Y.S. 322, 111 Misc. 310. 


62. Olds v. State Land Office 
Com’r, 86 N.W. 956, 134 Mich. 442, 96. 


58 N.W. 717,. 


N.W. 508; State v. Babcock, 33 N.W. 
711, 22 Neb. 38; Carr v. State, 131 N. 
HM. 877,231. N.Y. 1643. Peow ex -rel- 


Cayuga Nation of Indians v. Commis- 
sioners of Land Office, 100 N.E. 735,,. 
207 N.Y. 42; Cayuga County v. State, 
47 N.E. 288, 153 N.Y. 279; O’Hara v. 
State, 19 N.E. 659, 112 N.Y. 146, 8. 
Am.S.R. 726, 2 L.R.A. 603; Cole v. 
State, 6 N.E. 277, 102 N.Y. 48; Peo-. 
ple’s Gas & Electric Co. v. City of 
Oswego, 202 N.Y.S. 248, 207 App.Div. 
134 [aff 144 N.E. 911, 238 N.Y.-606]; 
Peo. ex rel. Heinrich vy. Travis, 161 
N.Y.S: 860, 175 App.Div. 721 [rev 160 
N.Y.S. 737, 96 Misc. 490]; Dale En- 
gineering Co. v. State, 186 N.Y.S. 490,. 
114 Misc. 233. 


[a] What constitutes audit or al-. 
lowance of private claim.—(1) Under 
constitutional provisions prohihiting” 
the legislature from auditing cr al- 
lowing any private claim or account 
against the state, an act of the legis-. 
lature allowing a claim for extra com- 
pensation of a contractor and direct- 
ing the court of claims to compute the 
amount due and award judgment is 
void (Dale Engineering Co. vy. State, 
186 N.Y.S. 490, 114 Misc. 233), (2) but 
not a joint resolution simply provid- 
ing for,meeting an admitted obliga- 
tion to the state (Olds v. State Land 
Office Com’r, 86 N.W. 956, 96 N.W. 
508, 184 Mich. 442). (38) A require- 
ment of a release of all outstanding 
claims against the state as a condi- 
tion to a conveyance from the state 
does not vitiate the transaction as an 
audit within the meaning of the pro- 
vision (People’s Gas & Electric Co. 
v. City of Oswego, 202 N.Y.S. 2438, 207 


286 [59 C.J.] 


avoid violation of the constitutional provision 
against legislative audit and allowance, the final 
duty of awarding payment must be conferred on an 
appropriate body with power to reject as well as 
award. Where the statute requires the auditor to 
draw a warrant to pay an officer’s expenses on cer- 
tificate of such officer approved by the governor, 
the latter may exercise judgment and discretion in 
approving or disapproving such expenditures ;°* but 
a statute providing that no warrant shall be drawn _ 
on a claim rejected by the auditor unless the gov- 
ernor specifically approves the claim does not con- 
fer on the governor discretion to reject a claim 
approved by the auditor.** 


Delegation of power. The office of auditor is one 
of personal trust and its duties cannot be delegated 
to a deputy;®® and where a board is required to 
approve a claim as a board, approval by a single 
member, even with the authority of the other mem- 
bers, is not sufficient for such power cannot be del- 
egated.°7 A mere change in the personnel of a 
board after the approval of the claim and before 
the institution of proceedings to enforce payment 
does not, however, make necessary a new approval 
by the board as changed.*® 


[§ 437] (2) Powers and Duties**—(a) In Gener- 


al. The powers of an auditing officer or board are 


App.Div. 134 [aff 144 N.H. 911, 238] nal Co., 143 N.Y.S. 
N.Y. 606]), (4) and the making of a 


specific appropriation by the legisla- 


STATES 


326 [rev 140 N.Y.S. 546, and aff 106 
N.H. 759, 213 N.Y. 1]; 


determined by the provisions of the state constitu- 
tions?® and statutes,7! and there is no jurisdiction 
to make an audit of a claim against the state in the 
absence of any law authorizing it,7? nor will the 
state be bound if a power conferred is exceeded.** 
The duty to determine whether a particular claim 
constitutes an obligation against the state is im- 
plied by the title of the office,7* and in passing on 
claims and demands it is the duty of the auditor to 
guard the rights of the state,7> and to see that no 


warrants are issued in payment of any claim that © 


is not a valid charge against the state.7* The au- 
diting officer must pass on all claims properly pre- 
sented’? or required by statute to be audited by 
him,’7® whether there has been an appropriation of 
funds with which to meet them or not.7® Auditing 
officers, it has been held, have power to inquire into 
the justice of a claim approved by commissioners 
required by the legislature to examine it,*° but not 
to inquire into the amount of service rendered by a 
special judge, or the degree of fidelity with which 
he acted.81. Where the statute requires a certain 
member of the board to sign a voucher as evidence 
of the board’s approval of the claim, the duty thus 
imposed is ministerial.§? After the auditing offi- 
cers have examined and approved a claim, their 
functions are ended,®*? and they have no power to 
determine the legal question of title to the claim,®* 


389, 158 App.Div.]to go behind them and ascertain the 
facts. State v. Hackmann, supra. 


State v. How- 79. 


[§§ 436-497 


ture for the payment of a claim is not 
an auditing of such claim (State v. 
Babcock, 33 N.W. 711, 22 Neb. 38; 
Carr v. State, 131 N.E.: 877, 231 N.Y. 
164). (5) Thus a law making an ap- 
propriation for the expenses of legiS- 
lative committees, including the com- 
pensation of counsel, witnesses, and 
stenographers, does not constitute an 
audit of bills for such services and 
fees. Carr v. State, supra. (6) 
claim for expenses of the Panama-Pa- 
cific Exposition commission is a pub- 
lic claim, end not a private one with- 
in the constitutional prohibition (Peo. 
ex rel. Heinrich v. Travis, 161 N.Y.S. 
860, 175 App.Div. 721 [rev 160 N.Y.S. 
737, 96 Misc. 490]), (7) and so is the 
claim of the Cayuga Nation of Indi- 
ans, an independent tribal organiza- 
tion (Peo. ex rel. Cayuga Nation of 
Indians v. Commissioners of Land Of- 
fice, 100 N.E. 735, 207 N.Y. 42), (8) 
and a law requiring land office com- 
missioners to settle such a claim is 
not invalid (Peo. ex rel. Cayuga Na- 
tion of Indians v. Commissioners of 
Land Office, supra). - 


63. Williamsburgh Sav. Bank of 
Brooklyn v. State, 153 N.E. 58, 2438 
NEW 23. 


64. State v. Henderson, 74 So. 951, 
199 Ala. 428. 


65. Winsor v. Hunt, 243 P. 407, 29 
Ariz. 504. 


66. State v. Hastings, 10 Wis. 525, 


67. Schwanbeck v. Peo., 27 P. 575, 
15 Colo. 64. 


68. Cahill v. Colgan, 31 P. 614, 3 
Cal.Unrep.Cas, 622. : 


69. Powers and duties of state au- 
ditor generally see supra §§ 138-139. 


70. Peo. v. Brady, 115 N.H, 204, 277 
Til. 124. 


71. U’Ren v. State Bd. of Control, 
159 P. 615, 31 Cal.App. 6; Peo. v. Jour- 


ard, 74 A, 392, 83 Vt. 6. 


72. State v..Croom, 57 So. 420, 62 
Fila. 284 terror dism 33 S.Ct. 109, 226 
U.S. 309, 57 L. Hd. 235]; Peo. v. Jour- 
nal Co., 148 N.Y.S. 389, 158 App.Div. 
326 [rev 140 N.Y.S. 546, and aff 106 
Nay 59 0 2s ING, en 


[a] In Mississippi the auditor has 
no authority to audit and allow a 
damage claim against the state for 
breach of contract. Gulf Export Co. 
v. State, 73 So. 281, 112 Miss. 452. 


73. State v. Howard, 74 A. 392, 838 
Vt. 6. 


74. Peo. v. Brady, 115 N.E. 204, 277 
Til. 124. 


75. Jobe v. Urquhart, 143 S.W. 121, 
102 Ark. 470, Ann.Cas.1914A 351; 
Ste: v. Carter, 209 P. 932, 86 Okl. 


76. Clark vy. Carter, 209 P. 932, 86 
Okl. 126. 


77. Milton v. Cook, 188°N.E. 589, 
244 Mass. 93; Shattuck v. Kincaid, 49 
PHF58;.3t Or 379% 


78. State ex rel. Nolen v. Hack- 
mann, 207 S.W. 494, 276 Mo. 173; M. 
L. Improvement Corporation y. State, 
199 N.Y.S. 263, 204 App.Div. 733 [aff 
194 N.Y.S. 165, 118 Misc. 605). 


[a] Rule applied.—(1) Act March 
25, 1913 (L. [1913] p 407) § 4, creat- 
ing the department of land reclama- 
tion and providing that salary and 
expense accounts of commissioner and 
associates be paid monthly by state 
auditor on vouchers approved by com- 
missioner, is not within the exception 
in Rev. St. (1909) § 118138, providing 
that the state auditor shall audit all 
claims not expressly required to be 
audited by others. State ex rel. No- 
len v. Hackmann, 207 S.W. 494, 276 
Mo. 1738. (2) In such case the vouch- 
ers of the commissioner are not con- 
clusive and the auditor is required 


Town of Milton v. Cook, 138 
N.E. 589, 244 Mass. 93; Shattuck v. 
Kincaid, 49 P. 758, 31 Or. 379. 


[a] Rule applied.—(1) Under a 
statute requiring the secretary to ex- 
amine and determine the claims of all 
persons against the state in cases 
where provisions for the payment 
thereof shall have been made by law, 
and to indorse the amount due and al- 
lowed thereon and from what fund it 
was to be paid (Shattuck v. Kincaid, 
49 P. 758, 31 Or. 379), (2) although 
payments to towns in partial reim- 
bursement of expense of suppressing 
moths under Gen. L. c 132 § 14 cannot 
be made in excess of appropriations, 
the auditor, commissioner of conser- 
vation, and state forester are required 
to examine and pass on the accounts 
and vouchers presented (Town of Mil- 
$3); v. Cook, 138 N.E. 589, 244 Mass. 


80. Monroe Bank vy. State, 26 Hun 
581 [aff 93 N.Y. 635]. 


[a] Rule applied as to claim for 
extra compensation approved by canal 
commissioners. Monroe Bank vy. 
State, 26 Hun 581 [aff 93 N.Y. 635]. 


sven Brizzolari v. Crawford, 38 Ark. 
82. State v. Hartley, 257 P. 402, 


144 Wash. 157. 


83. Porter v. Hartley, 216 P. 344 
67 Mont. 244. % : 


84. Porter v. Hartley, supra; Dur- 
ant v. Whedon, 194 N.Y.S. 126, 201 
App.Div. 196. 


_{a]  Forexample: (1) Question of 

title to a warrant in a dispute be-« 
tween conflicting claims thereto. 
Porter v. Hartley, 216 P. 344, 67 Mont. 
244. (2) Question whether the seller 
or purchaser of a newspaper is en- 
titled to the compensation due from 
the state for publication of the ses- 
sion laws. Durant v. Whedon, 194 
N.Y.S. 126, 201 Avp.Div. 196. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 
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§§ 437-439] 
except, perhaps, by consent of the parties.85 


Determination of jurisdiction. Where the juris- 
diction of the auditor depends on the existence of 
certain facts which are found by him from evidence 
which tends to establish them, his jurisdiction is 
complete.*® 


Power to make rules. In the absence of a stat- 
ute to the contrary, the auditor, in the management 
of his official affairs, may make and enforce rules 
that are reasonable and consistent with sound publie 
policy.8* A rule requiring that a receipt for items 
claimed as traveling and incidental expenses must 
accompany a demand on the state for a warrant in 
payment therefor is not unreasonable.%® 


Power to appoint a clerk may be vested in the 
auditing board.*® 


[§ 438] (b) Proceedings—aa. Character of Pro- 
ceedings. The inquiry conducted by auditing of- 
ficers or boards in passing on claims presented to 
them may be administrative or judicial as the leg- 
islature elects;°° and what might be a judicial pro- 
ceeding in determining controversies between pri- 
vate individuals is not necessarily such where in- 
volving a sovereign state.°! Proceedings before a 
board determining the validity of claims and de- 
mands against the state are not “judicial” as that 
term is commonly understood,®? and the fact that 
an appeal is provided for from its decision to the 
district court does not alter or change the charac- 
ter of the proceedings.®* Ordinarily, however, in 
passing on such claims the officers or boards act to 


85. Durant v. Whedon, supra. 


86. State v. Howard, 74 A. 392, 83 }4:U-R. 156 
Vt. 6. [b] 


87. Sawyer v. Mayhew, 71 N.W. 3974, 
141, 10 S.D. 18. 


gs. Sawyer v. 
141, 10 S.D. 18. 


89. People ex rel. Hutchinson_ Vv. 
Sohmer, 143 N.Y.S. 1086, 158 App.Div. 
642. 

[a] Rule applied.— Under L. 
(1911) ec 856, creating the board of 
claims, the judges of the former court 


Mayhew, 71 N.W. 
error 
that, 


correct, etc., 


STATES 


v. Kelly, 202 P. 524, 27 N.M. 412, 21 
56. 


In Kentucky, under St. (1903) 

which provides that every 
bill shall be presented to the com- 
missioners of public printing, 
shall examine the same, and, if any 
is found shall correct it, and 
if the account is found to be 
they shall 
and thereupon the auditor shall draw 
a warrant in favor of the. contractor, 
no judicial power is conferred on the 
commissioners, and they act simply in 
a ministerial capacity. 
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some extent in a judicial capacity and are invested 
with a certain measure of judicial discretion.®# 


[§ 439] bb. Hearing. On sufficient evidence of 
its correctness the auditor should approve the 
claim.*® The auditor is the judge of the sufficiency 
of the information on which he acts;°* he is not 
confined to judicial methods of inquiry,®* or lim- 
ited to the mere matter of form,®’ or the mere mat- 
ter of correctness of addition of the items,®® but 
he has authority to reject a claim altogether if he 
knows it to be Ulegal.1 He must not act capricious- 
ly,? or arbitrarily,? or with abuse of discretion,* 
and the law presupposes that he will act with fair- 
ness and in honest good faith.°° He must scrutinize 
the account in the light of his general informa- 
tion,® and if he has reason to question a duly ver- 
ified claim, and has no knowledge that can serve 
as a test of its correctness, he should make a spe- 
cial inquiry.’ Provisions authorizing him to re- 
quire additional information, or call, swear, and 
examine witnesses in reference to claims before 
him, are not mandatory or compulsory on him,® but 
are merely a grant of authority to aid him should 
he be in need of additional information.® Improper 
presentation of the claim does not prevent him from 
allowing it on facets known to him.?° . Under a stat- 
ute requiring the*auditing board to receive, audit, 
and allow all just claims of a certain class, where 
claims of that class are admitted to be just, the 
board has no discretion, but its duty is mandatory 
to audit and allow the claim.t! So, where claimant 
has an absolute right to be compensated for his sery- 


88 Neb. 576. 


[a] Evidence held sufficient to au- 
thorize approval.—Evidence of a long- 
continued construction by the execu- 
tive, legal, and legislative depart- 
ments of L. (1881) c 78 subd 13 §§ 2, 
3, 5, allowing compensation to the sec- 
retary of the board of education of 
state normal schools for his services 
as such, together with an appropria- 
tion for that purpose, with full 
knowledge of the fact that a member 
of the board was the secretary. State 
v. Barton, 130 N.W. 260, 88 Neb. 576- 


Com. v. Ba-|" 96. Clark v. Carter, 209 P. 937, 86 


who 


indorse it, 


of claims, while they constituted the | con, 111 S.W. 387, 33 Ky.L. 935. Okl. 126; State v. Howard, 74 A. 392, ~ 
Doge crecte lis Perr aaa wil the. at: 93. State v. Kelly, 202 P. 524, 27]|83 Vt. 6. 

i > new oarad, a > BAIS ee £4 : 

aynen later possessed by the new NM. 422, 2£, ATR.) 156 97. State v. Howard, supra. 

board, including the power to appoint | Appeal from decision of auditing of-| 93. Clark y. Carter, 209 P. 932, 86 
a clerk. Peo. ex rel. Hutchinson v. | ficer or board see infra §§ 452-453, Okl. 126. 

Sohmer, 143 N.Y.S. 1086, 158 App.Div. 94. Cal.—Sullivan v. Gage, 79 P. 68, Glare witiGantonsleupiee 


642. 537, 145 Cal. 


N.M. 412, 21 A.L.R. 156 
91. State v. Kelly, supra. 


92. State v. Kelly, supra; State v. 


Brown, 10 Or. 215. Sean ee 


i Sawyer v. Pet Gee 
E tate v. Kelly, 202 P. 524 33 P. 911 [rev on other grounds 
ae “156. : 580, $34, 102 Cal. 
Neylan, 159 P. 618, 31 Cal.App. 21. 


Colo.—Schwanbeck v. Peo., 


7595 
2831; 


1. Clark v. Carter, supra. 
Hammel v. 2. Clark v. Carter, supra. 
3. Clark v. Carter, supra. 
4 Clark v. Carter, supra. 
5. Clark v. Carter, supra. 


24 P. 


[a] Power of board of loan com- 
missioners to hear the parties and to 
take testimony and to investigate, in- 
quire into, and determine the validity 
of the claims and demands and the 
liability of the state therefor by rea- 
son of its assumption of the debts and 
liabilities of the territory, and the 
debts of the counties thereof, was not 
judicial in the constitutional sense. 
It was akin to the power that has al- 
ways rested in the state auditor, or 
territorial auditor before statehood, 
to audit all claims against .the terri- 
tory or state, and, if correct, to issue 
a voucher for the same on the state 
treasurer. It is like the power given 
to boards of county commissioners to 
investigate, determine, and pass on 
the claims against the county. State 


Idaho.—Herrick v. Gallet, 204 P. 
477. 35 Idaho 13; Pyke v. Steunenberg, 
51 P. 614, 5 Idaho 614. 


Neb.—State v. Hastings, 55. N.W. 
774, 87 Neb. 96, 58 N.W. 32, 38 Neb. 
584. 


N.C.—Boner v. Adams, 65 N.C. 639. 


Oki.—Clark vy. Carter, 209 P. 932, 
86 Okl. 126. 

Wis.—State v. Hastings, 10 Wis. 
525. 


Wyo.—State v. Burdick, 28 P. 146, 
3 Wyo. 588. 

fa] “‘Quasi judicial discretion.’ ” 
—State v. Burdick, 28 P. 146, 3 Wyo. 
588. 

95. State v. Barton, 130 N.W. 260, 


6. State v. Howard, 74 A. 392, 83% 
Vt. 6. 


7. Clark v. Carter, 209 P. 932, 86 
Okl. 126; State v. Howard, 74 A. 392, 
83 Vt. 6. 

[a] Rule applied under the statute 
requiring claims against the state to 
be itemized, sworn to, and supported 
by certain vouchers. State v. How- 
ard, 74 A. 392, 83 Vt. 6. 


8. Clark v. Carter, 209 P., 932, 86 
Okl. 126. 

9. Clark v. Carter, supra. 

10. State v. Howard, 74 A. 392, 83 
Witee GO. 


11. Thoreson v. State Bd. of Ex- 
aminers, 57 P., 175, 19 Utah 18, 
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ices and expenditures, the auditor, on finding that _ 


he has rendered the services set forth in his claim, 
and that the amount claimed for expenditures was 
necessarily incurred, has no discretion other than 
to allow the claim.12 A motion to dismiss a elaim- 
ant’s petition before the board is in the nature of 
a demurrer to the cause of action stated, and for 
the purposes of the proceeding impliedly admits 
the truth of the allegations contained therein.1’. It 
is a matter within the discretion of the board wheth- 
ef or not to reopen the case after it has been finally 
submitted, and a decision rendered.** 


Form of claim. Statutory provisions requiring 
vouchers to be attached to all claims against the 
state are not satisfied by fictitious writings,t® but 
such provisions do not require vouchers to be at- 
tached to a claim by an official for the reasonable use 
of his own conveyance in the state’s business.1° 
If the auditing body, after having approved the 
form of presenting a claim, intends to require a dif- 
ferent form, it should permit the remedy of any de- 
fects in form, and on application for a writ of man- 
date it cannot urge for the first time formal defects 
in the presentation.*? 


[§ 440] (c) Decision—aa. In General. The ex- 
pressions by the auditing officer in the disposition 
of a claim presented should not be uncertain or in- 
definite.18 They should not be such as would re- 
quire much hesitation on the part of a court to know 
whether he had as a matter of fact rejected the 
claim.!® In the absence of statute,?® no reason need 
necessarily be assigned for the rejection.21 It 
should be absolute in its nature,*? and it should not 


12. Hammel v. Neylan, 159 P. 618, 
Si'CalApp. 2h. 1+ 

13. Dermott v. State, 1 N.E. 242, 99 
NEY. 10m: 


supra. 
20. 


STATES 


_ See statutory provisions; 
case infra this note. 
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result in misleading or in doubt.2? It should not be 
of such a character or in such form as would raise a 
question of doubt as to whether jurisdiction had 
been created in the tribunal provided by law to pass 
on the real merits of the claim.24 The decision of 
an auditing board should be authenticated by the 
signature of a majority of the commissioners, or in 
the name of the board by its chairman.?® Although 
courts are not bound by the auditor’s interpreta- 
tioa of statutes defining his powers,?® he may, with- 
out invalidating his decision, err in the construction 
of a statute if the matter is one requiring considera- 
tion of the statute in connection with an inquiry of 
fact" 


[§ 441] bb. Effect of Allowance or Disallowance. 
Although it has been said that the decisions of the 
auditors in favor of claims are not judgments 
against the state,?8 and do not have the effect of 
judgments,?® generally speaking, in the absence of 
fraud, the discretionary acts of the state auditing 
officers within their jurisdiction, acting judicially, 
are as binding as the judgments of a court;°° their 
decisions are final and conclusive as against collat- 
eral attack.?! The allowance of a claim is not bind- 
ing on the state, however, unless made in good 
faith,*? and, if the auditor acts corruptly, his deci- 
sions may be collaterally attacked.** Allowance of 
a claim may be impeached for fraud of claimant*# 
or want of jurisdiction of the officer making it;*° 
and, if the latter authorizes the payment of a claim 
which is illegal, his act is a nullity,?® but the allow- 
ance cannot be collaterally assailed for mere errors 
of accounting not induced by claimant’s fraud or 


dicial bait State v. Howard, 74 


A. 392, 83 Vt. 


Collateral attack on judgments gen- 
erally see Judgments §§ 815-869. 


and 


14. Lakeside Paper Co. v. State, 44 
NEYCSrn2814 15. App. Div. 169. See 
Chaphe v. State, 23 N.E. 185, 117 N.Y. 
511 (statute providing that the per- 
son named therein may within ninety 
days make application to the board of 
claims, or any other court having ju- 
risdiction, for a rehearing or new trial 
on certain claims filed by the person 
named against the state of New York 
and decided by the canal appraisers, 
‘and may proceed thereon according to 
the practice in such cases, does not 
command or direct the board of claims 
to rehear the claims of the person 
mentioned in the act but simply con- 
fers on it power to entertain the ap- 
plication for a rehearing, and wheth- 
er it shall grant a rehearing or not 
rests in its discretion in view of all 
the circumstances of the case). 


15. State v. Howard, 74 A. 392, 83 
BV Auer Ol 


[a] Receipted bills representing no 
actual payments are fictitious writ- 
ings and are not entitled to be treated 
as vouchers. State v. Howard, 74 A. 
392, 83 Vt. 6. 


16. State v. Howard, supra. 


[a] Claim for use of team.—State 
v. Howard, 74 A. 392, 83 Vt. 6. 


17. U’Ren v. State Board of Con- 
trol, 159 P. 615, 31 Cal.App. 6. 


18. Peo. ex rel. Noyes v. Sohmer, 
143 N.Y.S. 475, 81 Misc. 522 [aff. 143 
W.Y.S. 1138, 159 App.Div. 929 (aff 104 
W.E. 1138, 210 N.Y. 619)]. 


19. Peo. ex rel. Noyes v. Sohmer, 


[a] In California, under Pol. Code 
§ 662, the reasons for the disapproval 
of a claim must be stated, but the 
statement need not be made in formal 
legal language. San Luis Obispo 
Cuae v. Gage, 73-P. 174,)139,Cal. 


21. Peo. ex rel. Noyes v. Sohmer, 
143 N.Y.S. 475, 81 Misc. 522 [aff 143 
N.Y.S. 1138, 159 App.Div. 929 (aff 104 
N.E, 1138, 210 N.Y. 619)]. 


22. Peo. ex rel. Noyes v. Sohmer, 
supra. 

23. Peo. ex rel. Noyes v. Sohmer, 
supra. 

24. Peo. ex rel. Noyes v. Sohmer, 
supra. 

25. Smith v. State, 108 N.E. 214, 


214 N.Y. 140, 


[a] “Every decision should be 
signed in fuil.’—Smith v. State, 108 
Nt. 214, 215, 214 N.Y. 140. 


26. State v. Howard, 74 A. 392, 83 
Vt. 6. 

27. State v. Howard, supra. 

28. Clayton v. Berry, 27 Ark. 129. 

29. Peo. v. Journal Co., 143 N.Y.S. 


389, 158 App.Div. 326 [rev 140 N.Y.S. 
546, and aff 106 N.B. 759, 213 N.Y. 1]; 
State v. Brown, 10 Or. 215. 


oo State v. Howard, 74 A. 392, 83 


[a] Reason for rule.—The rule 
against collateral attack applies to 
the decision of officers who act ju- 
dicially, although not sitting as a ju- 


31. Hammel v. Neylan, 159 P. 618, 
31 Cal.App.:21; State v. Howard, 74 
A. 392, 83 Vt.. 6. 


32. State v. Howard, supra. 
33. Clark v. Carter, 209 P. 932, 86 


Okl. 126; State v. Howard, 74 A. 392, 
83 Vt. 6. 
[a] Remedy in equity.—If the 


state auditor acts capriciously or ar- 
bitrarily or with abuse of discretion 
in the adjustment of a claim, claim- 
ant’s remedy is by resort to the equi- 
ty powers of the courts, and the 
courts will examine the facts and 
grant such relief as in their judgment 
claimant should receive. Clark v. 
Carter, 209 P. 932, 86 Okl. 126. 


oa State v. Howard, 74 A. 392, 83 


[a] Fraudulent concealment.— 
State v. Howard, 74 A. 392, 83 Vt. 6. 


35. State v. Young, 110 N.W. 292, 
134 Iowa 505, 13 Ann.Cas. 345; Peo. 
v. Journal Co., 143 N.Y.S. 389, 158 
App.Div. 326 [rev 140 N.Y.S. 546, and 
aff 106 N.E. 759, 213 N.Y. 1]. 


86. Peo. v. Journal Co., supra; 
State v. Hastings, 10 Wis. 525. 
[a] Mlustration—The allowance 


by the state comptroller of bills for 
the publication of the statutes by a 
newspaper both as a state and county 
paper is a nullity, where it is uncon- 
tradicted that there was in fact only 
one publication. Peo. v. Journal Co., 
143 N.Y.S. 389, 158 App.Div. 326 [rev 
140 N.Y.S. 546, and aff 106 N.E. 759, 
213 N.Y. 1]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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misstatement.?7 Rejection of a claim will not bar 
an action by claimant against the state to enforce 
the claim,** and in some states the statute specifical- 
ly provides that a claimant whose claim has been re- 
jected may bring a suit thereon against the state.?® 
When, by reason of the insufficiency of the state- 
ment or claim originally presented to the auditor, 
the action of the auditor was justifiable in disallow- 
ing the claim presented, and the disallowance has 
been affirmed in the district court, the rights of 
claimant are not thereby adjudicated to such extent 
as that he is precluded from afterward presenting 
for allowance to the auditor his claim properly to en- 
title him to an allowance thereof.*® Approval of the 
claim is not conelusive as to whether there has been 
an appropriation of money to pay it.41 The approv- 
al of the claim by the auditing officers and the ap- 
propriation by the legislature of money for its pay- 
ment are, however, conclusive of its validity as te 
the comptroller,*? and so payment of a claim with 
knowledge of the fact that the allowance thereof 
might have been collaterally impeached, makes such 
allowance conclusive.*® Where the acts of the au- 
ditor are not judicial in their nature,** the state is 
not concluded by his award.*® 


STATES 
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Findings of fact and conclusions of law. The find- 
ing of the auditing board or officer on questions of 
facet where the evidence is conflicting is ordinarily 
conclusive,*® but an erroneous conclusion on a ques- 
tion of law may be corrected.*7 


[§ 442] c. Courts of Claims—(1) In General. The 
legislature, acknowledging the justice of a private 
claim against the state, may provide for its audit and 
allowance by courts of claims,*#® and such courts 
have, accordingly, been established in some juris- 
dictions.4® A court of claims so established is of 
limited jurisdiction.®° It is not in the strict sense a 
court,°! but only an auditing board, or quasi-judicial 
body.®? When the statute is not broad enough to 
enable the court to consider a claim on its merits, 
the only recourse for a claimant is to procure a spe- 
cial enabling act from the legislature.®? 


[§ 443] (2) Jurisdiction—(a) In General. The 
state has the right to impose conditions of recovery 
against it in the court of claims,>* and such condi- 
tions become jurisdictional facts which determine 
the rights and status of the parties.®> Being a erea- 
ture of statute the court has only such powers as are 
conferred on it by the statute creating it or giving it 
jurisdiction in a particular case,°® and which come 


37. State v. Howard, 74 A. 392, 83 
Nit" 6. 


38. Chapman v.. State, 38 P. 
104 Cal. 690, 43 Am.S.R. 158. 


Recovery of money wrongfully paid 
on award see infra § 457. 


39. See statutory provisions. 


Liability and consent of state to be 
steed generally see infra § 459. 


40. Garneau v. Moore, 58 N.W. 438, 
39, Neb. 791. 


41. Herrick v. Gallet, 204 P. 477, 
35 Idaho 13. 


42. Cahill v. Colgan, 31 P. 614, 3 
Cal.Unrep.Cas. 622. 


43. State v. Howard, 74 A. 392, 83 
BVitaG; 


Payment of 
infra § 457. 


44. See supra § 438. 


45. Derby v. United States Fidelity 
& Guaranty Co., 169 P. 500, 87 Or. 34; 
Gibson v. Kay, 137 P. 864, 68 Or. 589; 
State v. Brown, 10 Or. 215. 


46. Dufton v. Daniels, 213 P. 949, 
190 Cal. 577. 


47. Dufton v. Daniels, supra; 
v. State, 6 N.E. 277, 102 N-Y. 48. 


{a] Finding that ciaim is not valid 
is not conclusive as a finding of fact, 
where the substantive facts in rela- 
tion to the claim are admitted, and are 
susceptible to but one construction, 
namely, that the claim is a valid one, 
the claimed finding in such case being 
but an erroneous conclusion of law. 
Dufton v. Daniels, 213 P. 949, 190 Cal. 
577. 


48. Farrington v. State, 161i N.E. 
-438, 248 N.Y. 112. And see cases infra 
this note. 


[a] Construction of statute con- 
ferring jurisdiction.—(1) L. (1918) ¢ 
657, conferring jurisdiction on the 
court of claims to determine a claim 
of Cayuga County, and providing that 
the state does not waive any ‘“de- 
fense,” except of limitations, waives 
the contention or defense that the ju- 
risdiction of that court is confined by 


[59 C. J.—19] 


AE, 


claims generally see 


Coie 


Code Civ. Proc. § 264 to determining 
private claims, and that the county, 
being an integral part of the state, 
cannot sue the state, “defense” being 
used in its ordinary acceptance, as 
that which admits the allegation set 
up aS a cause of action, but asserts 
new matter by way of avoidance. 
Cayuga County v. State, 183 N.Y.S. 
646, 112 Mise: 517... (2). L. (1918) '¢ 
607, giving the court of claims author- 
ity to hear, audit, and determine 
claims arising in the performance of 
public contracts by reason of statu- 
tory provisions enacted subsequent to 
the signing of such contracts, did not 
merely confer on claimants the right 
to present their ciaim to the court of 
claims, and did not, on the other hand, 
make allowance of the claim manda- 
tory, but authorized the court to hear, 
audit, and determine claims of public 
contractors for damages sustained by 
reason of enactment of statute subse- 
quent to execution of contract with 
power to waive legal defenses and 
technical formalities as to filing, and 


to render judgment in accordance with | 


the principles of equity and natural 
justice. Callanan v. State, 184 N.Y.S. 
688, 113 Misc. 267 [aff 186 N.Y.S. 801]. 
See’ Carr, v.) Staté.131-N.B. 827; 231 
N.Y. 164 (L. [1912] ¢ 274, conferring 
on the board cof claims jurisdiction to 
hear, audit, and determine alleged 
claims against the state for expenses 
and services of expert witnesses and 
compensation and disbursements of 
counsel employed during an investiga- 
tion ordered by the senate, did not 
constitute a direction to the board of 
claims to allow such claims, but gave 
it power to hear and determine, which 
included power to reject the claims). 


[b] Constitutional authority for 
court.—(1) While the court of claims 
is not, in New York, referred to by 
name in the constitution (Taylor v. 
State, 124 N.Y.S. 818), (2) it was ren- 
dered necessary by (Quayle v. State, 
84 N.E. 5838, 192 N.Y. 47), (3) and has 
a constitutional existence by virtue of 
(Taylor v. State, supra), (4) the con- 
stitutional amendment of 1874, which 
enacted that the legislature should 
neither audit nor allow any private 
claim or account against the state, but 
might appropriate money to pay such 


| 


claims. as should have been audited 
and allowed according to law (art 3 § 
19), (5) and also by virtue of the pro- 
vision (art 1 § 7) (6) that, when 
private property is taken for a public 
use, the compensation to be made 
shall be determined by a jury or by 
not less than three commissioners ap- 
pointed by a court of record, except 
when such compensation is made by 
the state (Taylor v. State, supra). 
(7) Previous to the constitutional 
amendment referred to, the only of- 
ficer or tribunal authorized to adjust 
claims against the state, with a few 
exceptions, was the comptroller, and 
he was limited to claims, the payment 
of which had been provided by law. 
Quayle v. State, supra. 


49. See statutory provisions; ,and 
oo passim this section; and §§ 443— 


50. Throckmorton v. State, 219 
N.Y.S. 566, 128 Mise. 599; Palmer v. 
State, 175 N.Y.S. 294, 106 Mise. 696. 


51. Peo. v. Luce, 97 N.E. 850, 204 
N.Y. 478, Ann.Cas.1913C 1151. 


52. Peo. v. Luce, supra. 


[a] Board of claims.—The pred- 
ecessor in New York of the court of 
claims was also a quasi-judicial body. 
Smith v. State, 108 N.E. 214, 214 N.Y 
140; Peo. v. Luce, 97 N.E. 850, 204 
N.Y. 478, Ann.Cas.1913C 1151. 


53. Throckmorton v. State, 
N.Y.S. 566, 128 Misc. 599. 


54. Warren v. State, 219 N.¥.S. 536, 
219 App.Div. 124. 


55. Warren v. State, supra. 


[a] Rule applied where the 
enabling statutes authorize recovery 
if the state was negligent and claim- 
ant was free from contributory neg- 
ligence. Warren v. State, 219 N.Y.S. 
530, 219 App.Div. 124. 


56. Quayle v. State, 84 N.E. 583, 
192 N.Y. 47; Sherlock v. State, 191 
N.Y.S. 412, 198 App.Div. 494 [aff 186 
N.Y.S. 921]; Throckmorton v. State, 
219 N.Y.S. 566, 125 Misc. 599; White 
Ve cotate, 185 0N.Y oS. Zot, tke vuIses 
595; Watkins Boating Co. v. State, 175 
N.Y.S. 310, 106 Mise. 693; Stanton v. 
State, 175 N.Y.S. 568, 103 Misc. 221 
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within the authority of the legislature to enact,’ 
and it cannot pass on any disputes which under 
the constitution are triable in the ordinary consti- 
tutional courts.°8 Where, however, the constitution 
confers on certain courts jurisdiction to try certain 
issues, and the legislature confers on the court of 
claims jurisdiction to pass on the same issues where 
they are involved in a claim against the state, par- 
ties to an action in the court of claims may waive 
their constitutional right to have the issues deter- 
mined in the regular courts, and submit themselves 
to the jurisdiction of the court of claims.*® 
court has no jurisdiction over claims against the 
state for which a state agency is suable.®°® 


[aff 174 N.Y.S. 922, 187 App.Div. 963]; 
Fifth Ave. Coach Co. v. State, 131 
N.Y.S. 62, 73 Mise. 498; Taylor v. 
State, 124 N.Y.S. 818. And see cases 
infra this note. 


{a] Claims founded on moral ob- 
ligation.— (i) It is necessary to a 
recovery of claims against the state 
having the sanction of honor and jus- 
tice, although not of law, whether 
sounding in tort or otherwise, that 
the legislature recognize the duty and 
create the principle of legal Hability 
on which a recovery may be had, and 
such powers cannot be delegated to 


the court of claims. Sherlock _v. 
State, 191 N.Y.S. 412, 198 App.Div. 
494 [aff 186 N.Y.S.° 921]. (2); ita. 


(1919) ¢ 581 does no more than confer 
jurisdiction on the court of claims to 
“hear,” “determine,” and “make an 
award” in the case of the Union Bank 
and the Borough Bank of Brooklyn 
“for damages sustained through the 
failure of the said banks, and each 
of them,” and does not make such 
recognition of these claims as is re- 
quired to make them effective and en- 
forceabie against the state. Sherlock 
v. State, supra. ° 


[b] Claims allowable between in- 
dividuals.—(1) The statute. (L, 
[1900] p 1614 c 755) providing that no 
award shall be made or judgment 
rendered against the state unless the 
facts proved shall make out a case 
which wouid create a liability against 
an individual or corporation is merely 
a waiver by the state of its sovereign 
right to decline to answer in its own 
courts, and an authority to the court 
of claims to award judgment against 
the state on facts warranting a recov- 
ery against a citizen of the state. 
Williams v. State, 88 N.Y.S. 19, 94 
App.Div. 485. (2) Under Code Civ. 
Proc. § 264, providing that no award 
Shall be made on any claim against 
the state except on such legal evi- 
dence as will establish liability 
against an individual or corporation 
in a court, a claim against the state 
to recover excess fees paid by a pri- 
vate corporation for registering auto- 
mobiles is such a claim as would be 
recoverable in an ordinary suit be- 
tween an individual or private corpo- 
ration and a municipal corporation so 
that it may be allowed by the Court 
of claims. Fifth Ave. Coach Co. v. 
State, 131 N.Y.S. 62, 73 Misc. 498. (3) 
So, under the code: provision, the state 
can be liable for defects in a highway, 
under Highway L. § 176, only as meas- 
ured by the same rules of liability 
existing between individuals or 
against municipalities. White v. 
State, 185 N.Y.S. 237, 118 Misc. 595. 


{c] Contract or tort claim.—A 
canal contractor’s claim for increased 
cost of excavating, due to the state’s 
misrepresentations of material to be 
excavated, is not based on tort, but for 
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The 
sage of the act 


breach of contract, and was therefore 
within the jurisdiction of the court of 
claims. Jackson v. State, 205 N.Y.S. 
658, 210 App.Div. 115 [aff 150 N.H. 556, 
241 N.Y. 563]. 


[d] Statutory recognition of claim 
is not necessary to give the court of 
elaims jurisdiction under Code Civ. 
Proce. § 264, giving the court of claims 
jurisdiction to hear and determine a 
private claim against the state which 
shall have accrued within two years 
before it is filed. Quayle v. State, 84 
N.E. 583, 192 N.Y. 47; Nussbaum v. 
State, 101 N.Y.S. 952, 119 App.Div. 
B22 


57. Cuvillier v. State, 232 N.Y.S. 
393, 225 App.Div. 707 faff.229 N.Y-S. 
235, 132 Misc. 182, and aff 165 N.E. 
284, 250 N.Y. 258]; Taylor v. State, 
124 N.Y.S. 818. And see cases infra 
this note. 


[a] Statute held invalid.—(1) 
Special statute conferring jurisdiction 
on court of claims to determine a 
legislator’s claim for counsel fees in 
successfully defending a libel action 
is invalid, as violating Const. art 8 
§ 9, providing that neither the credit 
nor money of the state shall be loaned 
to or in aid of a private undertaking, 
claimant never having had any legal, 
moral, or equitable claim against the 
state. Cuvillier v. State, 232 N.Y-.S. 
393, 225 App.Div. 707 [aff 229 N.Y.S. 
235, 132 Misc. 182, and aff 165 N.E. 
284, 250 N.Y. 258]. (2) Statute pro- 
viding for state’s payment of attor- 
ney’s fees for judges successfully de- 
fending acts is invalid as not limit- 
ing the jurisdiction of the court to 
allowance of claim rooted in morality 
or conscience. Rosalsky v. State, 172 
N.E. 2:61, 254. N.Y, 117. 


[b] Statutes held constitutional.— 
(1) L. (1915) ¢ 657, which undertook 
to confer jurisdiction on the court of 
claims to hear, audit, and determine 
claims for damages growing out of 
the accident at the New York State 
Fair at Syracuse in 1911, although, in 
view of Const. art 7 § 6, payment of 
such a claim could not be made, be- 
cause of limitations. Ross v. State, 
173 N.Y.S. 656, 186 App.Div. 156 [aff 
175 N.Y.S. 304, 103 Mise. 196]. (2) 
Special enabling act, giving court of 
claims jurisdiction of injury claim 
and eliminating contributory negli- 
gence. Mann v. State, 224 N.Y.S. 354, 
1380 Mise. 559. (3) L. (1915) ¢ 658, au- 
thorizing court of claims to audit the 
claim of a named person against state, 
does not violate Const. art 3 § 19, pro- 
hibiting the legislature from auditing 
or allowing any private claim, since it 
empowers the court of claims to al- 
low or reject the claim (Munro vy. 
State, 119 N.E. 444, 223 N.Y. 208), 
(4) the provision that damages there- 
for “shall” constitute a legal and valid 
claim against the state not requiring, 
by use of the word “shall,” the al- 
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[§ 444] (b) Filing of Claim and Notice. It is ju- 
risdictional that conditions as to time of filing claims. 
be complied with,*! and so failure of a claimant to 
comply with statutes requiring written notice of his 
claim to be filed within a certain period after ac- 
erual is a jurisdictighal defect,*? and requires dis- 
missal of the claim.®* 


Remedial statutes conferring jurisdiction over 
claims if filed within a certain time after such stat- 
utes take effect, notwithstanding the required notice 
of intention shall not have been filed, apply to claims. 
existing but not filed, and not to claims already 
filed,*+ and the claims previously filed before pas- 


cannot be regarded as compliance 


lowance of the claim (Munro v. State, 
supra). 


58. Taylor v. State, 124 N.Y.S. 818. 


{a] Thus Const. art 6, which vests 
the supreme court with' general juris- 
diction in law and equity, precludes 
the transfer of such jurisdiction to 
other courts so as to restrict citizens 
in the right thus granted them. Tay- 
lor v. State, 124 N.Y.S. 818. 


59. Taylor v. State, supra. 


60. Watkins Boating Co. v. State, 
175 N.Y.S. 310, 106 Misc. 693. 


[a] Thus, in view of Insanity L. 
§§ 40, 54, 55, a boating company, which 
rendered services to the Willard State 
Hospital in salvaging its yacht, 
grounded in a lake, could not bring ac- 
tion in the court of claims against the 
state to recover for such services, the 
hospital being suable under Const. 
art 8 § 3. Watkins Boating Co. v. 
State, 175 N.Y.S. 310, 106 Mise. 693. 


61. Ross v. State, 173 N.Y.S. 656, 
186 App.Div. 156 [aff 175 N.Y.S. 304, 
103 Misc. 196]; Cooper-Sneil Co. v. 
State, 178 N.Y.S. 272, 109 Misc. 96 
[rev 184 N.Y.S. 149, 193 App.Div. 192 
(rev 129 N.E. 893, 230 N.Y. 249)]. 


62. Butterfield v. State, 117 N.E. 
940, 221 N.Y. 701; Buckles v. State, 117 
N.E. 811, 221 N.Y. 418; Murray v. 
State, 195 N.Y.S. 180, 202 App.Div. 597 
[rev on other grounds 188 N.Y.S. 186, 
115 Mise. 362]; Frisbee, ete., Knitting 
Co. v. State,-179 NvY.S. 294, 189 App. 
Div.. 341; Peck vy. State, 193) N.YJS. 
631, 118 Mise. 547; Brotherhood Wine 
Co. v. State, 188 N.Y.S. 490, 115 Mise. 
682; Henderson v. State, 187 N.Y.S. 
408, 115 Mise. 25; American Woolen 
Co. v. State, 180 N.Y.S. 759, 110 Misc. 
413; Cooper-Snell Co. v. State, 178 
N.Y.S. .272,, 109 Mise. 96 .[rev= 184 
N.Y.S. 149, 193 App.Div. 192 (rev 129 
N.E. 893, 230 N.Y. 249)]). 


[a] Rule applied.—Where there 
was no prior notice of intention to 
file a claim against the state for 
breach of a contract to furnish brine, 
statutes requiring such notice to be 
filed within six months after claim ac- 
erued, the court is without jurisdic- 
tion to make an award on so much 
thereof as accrued prior to June 10, 
1920, the-claim having been filed Dec. 
10, 1920. Peck v. State, 193 N.Y.S, 
631, 118 Mise. 547. 


63. Frisbee, etc., Knitting Co. v. 
State, 179 N.Y.S. 294, 189 App.Div. 
341; Henderson v. State, 187 N.Y.S, 


403, 115 Misc. 25. 


64. Cooper-Snell Co. v. State, 178 
N.Y.S, 272, 109 Mise. -96 [rev 184 
N.Y.S. 149, 193 App.Div. 192 (rey 129 
N.E. 898, 230 N.Y. 249)]. ; 


[a] Rule applied.—Where a high- 
way contractor filed claims against 
the state in 1914, but never filed no- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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with the conditions thereof.®® 


; Requisites of notice of intention.6* The notice of 
intention to file a claim is not a pleading,®? and 
should not be scrutinized with the severity applica- 
ble to a pleading.®’ Substantial compliance with the 


jurisdictional statutory requirement of notice of in- 


tention to make a ¢laim against the state is all that 
1s necessary,®® and, although it has been held that 
the notice must state in detail the nature of the 
¢laim,*’® it is sufficient if it fairly advises the state 
of the claim to be made.?! The signature may be 
printed or typewritten as effectively as handwrit- 
ten,‘? and signing at the end of the verification satis- 
fies the requirement that the notice be signed.73 
Where the interests of several claimants are united, 
signature of one of them is sufficient.7* Filing the 
claim is not equivalent to filing the written notice of 
intention to make the claim.™ 


Appropriation claims.7° Under provisions per- 
mitting claims for the appropriation of land to be 
maintained against the state, even though claimant 
has filed no notice of intention as required in other 
eases, a claim by an owner of land abutting on a 
highway for the destruction of his rights therein 
by the state’s appropriation of part of the highways 
in constructing a canal,"? or a claim for destruction 


tice of intention to file the claim, as|of intention 
required-by Code Civ. Proc. § 264, the 


court of claims has no jurisdiction, 


STATES 


contained 
names in typewriting preceding the 
verification, and following the verifica- 
tion was subscribed in writing by one 
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of. water power rights,’° is an appropriation claim; 
but a claim for damages for temporary diversion of 
waters,’® or a claim with which appropriation is 
merely incidental or remotely concerned,®° is not. 


[§ 445] (c) Public or Private Claim. By express 
statutory provision, the jurisdiction of the court of 
claims may be limited to the hearing, auditing and 
determining of private claims,’! and in such ease, 
the court has no jurisdiction over public claims,®? 
as, for example, a claim by a town against the 
state.S° A claim by a private individual or cor- 
poration for recovery of excess fees paid and ille- 
gally retained by the state is a private claim over 
which the court has jurisdiction,®* and so is a claim 
arising out of a death caused by a wrongful act, 
neglect, or default by the state.8° 


[§ 446] (d) Claims Submitted to Other Tribunal 
or Officer. At one time the court of claims in New 
York had no jurisdiction of “a claim submitted by 
law to any other tribunal or officer for audit and 
determination.”°® The statute was amended to give 
the court jurisdiction of such claim where it is 
founded on express contract and it, or some part 
thereof, has been rejected by such tribunal or of- 
ficer.27 Under the statute as thus amended, the 
court has no jurisdiction over a claim required to 


where the state took none of the stat- 
utory proceedings prescribed for the 
appropriation of lands. Collins v. 
State, 175 N.Y.S. 555, 103 Misc. 217. 


claimants’ 


notwithstanding L. (1918) ¢ 603, con- 
ferring jurisdiction over claims of 
Such contractor, if claim “shall be 
filed . within six months from 
the time this act takes effect,’ even 
though such notice of intention shall 
not have been filed. Cooper-Snell Co. 
v. State, 178 N.Y.S. 272, 109 Misc. 96 
{rev 184 N.Y.S. 149, 193 App.Div. 192 
(rev 129'N.E. 893, 230 N.Y. 249)]. 


65. Cooper-Snell Co. v. State, 129 
N.E. 893, 230 N.Y. 249. Contra Rogers 


e State, 171 N.Y.S. 337, 184 App.Div. 
340. F 


66. Requisites of claim see infra § 
450. 
67. Murray v. State, 195 N.Y.S. 180, 


202 App.Div. 597. 
68. Murray v. State, supra. 


69. Hood v. State, 184 N.Y.S. 814, 
113 Misc. 404. 

70. Murray v. State, 188 N.Y.S. 186, 
115 Misc. 362 [rev on other grounds 
195 N.Y.S. 180, 202 App.Div. 597]. 


[a] Notice held sufficient.— Where 


-elaimant for work done filed a notice 


of intention to file a claim against the 
state under Code Civ. Proc. § 264, set- 
ting out that plans and specifications 
furnished by the state contained mis- 
statements as to the character of ex- 
eavation work, and subsequently filed 
a claim on the grounds set out therein, 
and a- motion to amend his claim set 
up that the statements-on which he 
relied in making the contract were 
known by officers of the state to have 
been false, although stating a differ- 
ent cause of action, the notice of in- 
tention met all requirements to sus- 
tain the amended claim, and the mo- 
tion should have been allowed. Mur- 
ray v. State, 195 N.Y.S. 180, 202 App. 
Div. 597 [rev 188 N.Y.S. 186, 115 Misc. 4 
363]. 

71. Hood v. State, 184 N.Y.S. 814, 
113 Misc. 404. 


72. Hood v. State, supra. 
73. Hood v. State, supra. 
[a] Rule applied where the notice 


of the claimants. Hood v. State, 184 
N.Y.S. 814, 113 Mise. 404. 


74. Hood v. State, supra. 


[aj] Claim of husband and wife.— 
Where the property of a husband and 
wife was damaged by the raising of 
a canal, notice of intention to make 
claim against the state, which was 
signed by the husband only, is suffi- 
ecient, within Code Civ. Proc. § 264, the 
interests of claimants being united. 


Hood v. State, 184 N.Y.S. 814, 113 
Mise. 404. 
75. Butterfield v. State, 117 N.E. 


940, 220 Ne ent 01. 


76. Enforcement of claims against 
state for injuries from construction 
and maintenance of canals generally 
see Canals § 31. 


77. Derrick v. State, 191 N.Y.S. 502, 
117 Mise. 773. 


78. American Woolen Co. v. State, 
187 N.Y.S. 341, 195 App.Div. 698 [rev 
180 N.Y.S. 759, 110 Mise. 413]. 


79. American Woolen Co. v. State, 
supra; Frisbee & Stansfield Knitting 
Co. v. State, 179 N.Y.S. 294, 189 App. 
Div. 341; Collins v. State, 175 N.Y.S. 
555, 103 Misc. 217. 


[a] For example: (1) Claim of a 
company against the state for actual 
damage resulting prior to filing of 
the claim from the erection of a wall 
in the bed of a river, which so checked 
the flow at certain seasons as to set 
back water in the company’s tailrace 
and on its water wheels, and which 
was not for permanent appropriation 
of the right to divert the water onto 
the company’s propery. Frisbee & 
Stansfield Knitting Co. v. State, 179 N. 
Y.S. 294, 189 App.Div. 341. (2) Claim 
for trespass for diversion of waters 
temporarily from claimant’s mill 
while improving a canal. American 
Woolen Co. v. State, 187 N.Y.S. 341, 
195 App.Div. 698 [rev on other grounds 
180 N.Y.S. 759, 110 Misc. 413]. (38) 
Claim for diversion of the waters of 
a creek from the lands of plaintiff, 


80. Bastian v. State, 175 N.Y.S. 564, 
104 Mise. 287; Noakes v. State, 175 
N.Y.S. 557, 104 Misc. 276. 


[a] Rule - applied.—Under Iv 
(1915) c 640, as amended by L. (1916) 
c 420, a claim for damages to crops 
by one working a farm on shares was 
not within the jurisdiction of the 
court of claims, and would be dis- 
missed, where the owner of the farm 
had been paid an award for permanent 
appropriation for part of it, and where 
the state’s use of its own property 
caused water to flood part of the re- 
mainder of the farm. Bastian v. 
State, 175 N.Y.S. 564, 104 Misc. 287. 


81. See statutory provisions; and 
cases infra this section. 

82. New Lebanon v. State, 181 N.Y. 
S. 310, 111 Misc. 310. 

83. Town of New Lebanon v. State, 
supra. 

84 Fifth Ave. Coach Co. v. State, 
131 N.Y.S. 62, 73 Misc. 498. 


85. Burke v. State, 119 N.Y.S. 1089, 
64 Misc. 558. 


86. Pittsburgh, etc., Coal Co. v. 
State, 192 N.Y.S. 310, 118 Mise. 50. 
87... Pittsburgh, '\_etc., Coal: Costne 


State, supra. And See cases infra this 
note. 


[a] Claim for coal delivered on the 
order of the warden of the state prison 
is a “claim on express contract,” sub- 
mitted by law to another officer for 
audit or determination, of which the 
court of claims has jurisdiction, un- 
der Court of Claims Act § 12 (Code 
Civ. Proc. § 264), if the claim or some 
part thereof is rejected. Pittsburgh & 
Shawmut Coal Co. v. State, 192 N.Y.S. 
310, 118 Mise. 50. 


[bj Claim of counsel for services 
rendered on employment by the at- 
torney-general being based on an ex- 
press contract, the court of claims 
has jurisdiction thereof, although the 
claim has previously been rejected by 
the attorney-general on the ground 
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be submitted to some other tribunal or officer,’* ex- 


cept a claim founded on express 


as to such claims there is no jurisdiction until the 
claim has been presented and rejected.?° 
not required to be submitted®! and not actually 
submitted®? to other tribunals may, if they are 
otherwise properly subject to the court’s jurisdic- 
tion, be determined by the court of claims. 
the comptroller is not required to audit a claim un- 


less there were funds applicable 


and he refuses to hear a claim for this reason, the 


court of claims has jurisdiction 
the rule requiring submission and 


that there was. not a sufficient ap- 
propriation to pay it. Kirby v. State, 
125-N.Y.S. 742, 68 Misc. 626. 


[c] Acts constituting audit and re- 
jection.— (1) An audit and payment 
in writing to a claimant of all of its 
- account for coal for the state prison, 
other than the part which is subject 
of claim, amounts to a rejection of 
the latter by the warden, sufficient to 
give the court of claims jurisdiction, 
although a formal verified ‘‘voucher,” 
which is a receipt to be filed with the 
comptroller, required of a_claimant 
only on payment by Prison L. 8§ 132, 
133, was not presented and rejected, 
no statute other than § 133, as to tak- 
ing bills for goods furnished, pre- 
scribing any method for presentation 
of claims to, or audit and allowance 
or rejection of claims by, the warden. 
Pittsburgh & Shawmut Coal Co. v. 
State, 192 N.Y.S. 310, 118 Misc. 50. 
(2) Where the contractor’s claim 
against the state for hospital build- 
ings has been audited under Code Civ. 
Proc. § 264, and Insanity L. § 65, and 
a certain sum allowed, such allowance 
involving a rejection of all demands 
in excess thereof, the audit is a suffi- 
cient rejection of the claim under the 
statute to confer jurisdiction on the 
court of claims. Henderson v. State, 
187 N.Y.S. 408, 115 Mise. 25. (3) Un- 
der L. (1921) ec 340, requiring that 
sums therein appropriated for main- 
tenance and operation of the labor de- 
partment be paid on the comptroller’s 
Warrant on the industrial commis- 
sioner’s order, the latter’s réjection of 
a claim for rent due, under a lease en- 
tered into by the trustees of public 
buildings, on the ground there were 
no funds available, is sufficient to 
confer jurisdiction on the court of 
claims, no further audit by the comp- 
troller being necessary or proper. 


Nellis v. State, 194 N.Y.S. 169, 118 
Mise. 612. 
88. Flower v. State, 128 N.Y.S. 208, 


143 App.Div. 871 [aff 121 N.Y.S. 96, 
65 Misc. 145]; McAuliff v. State, 176 
N.Y.S. 679, 107 Misc. 553. 


[a] RBule applied as to: (1) Claim 
against the state for the death of a 
soldier in its militia, a different 
tribunal having been provided by Mili- 
tary L. §§ 220-224, for the hearing and 
determination thereof. McAuliffe v. 
State, 176 N.Y.S. 679, 107 Misc. 553. 
(2) Claim for stamps affixed and can- 
celed under an invalid statute, prior 
to the time when the invalidity was 
established, such claim being required 
to be presented to the comptroller to 
be audited and certified. Flower v. 
State, 128 N.Y.S. 208, 148 App.Div. 871 
[aff 121 N.Y.S. 96, 65 Misc. 145]. 


89. See cases infra. note 90. 


90. Durant v. Whedon, 194 N.Y.S. 
126, 201 App.Div. 196; M. L. Improve- 
ment Corporation v. State, 194 N.Y.S, 
165, 118 Misc. 605; Lupfer v. State, 


STATES 


contract,®® and 


Claims 


Where 
to its payment, 


matters arising 


notwithstanding 
though plaintiff 


rejection.®# 


194 N.Y.S. 171, 118 Mise. 601; Banner 
Milling Co. v. State, 191 N.Y.S. 143, 
117 Mise. 33; Palmer v. State, 175 
N.Y.S. 294, 106 Misc. 696; People ex 
rel. Noyes v. Sohmer, 143 N.Y.S. 475, 
81 Misc. 522 [aff 143 N.Y.S. 1138, 159 
Gini 929 (104 N.E. 1138, 210 N.Y. 


[a] Rule applied asto: (1) Claim 
for rent installments accruing since 
the state industrial commission’s 
abandonment of leased premises. M. 
L. Improvement Corporation v. State, 
194 N.Y.S. 165, 118 Misc. 605. (2) 
Claim for services of architects, ren- 
dered pursuant to contract with com- 
missioner of education. Palmer v. 
State,.175 N.Y.S. 294, 106 Misc. 696. 
(3) Claim for compensation for pub- 
lication of the session laws in a news- 
paper. Durant v. Whedon, 194 N.Y.S. 
126, 201 App.Div. 196. 


[b] Acts not constituting audit 
and rejection.—(1) The refusal of 
the comptroller to audit a claim on 
the ground that he had no jurisdiction 
of the matter was not an audit and a 
rejection thereof (M. L. Improvement 
Corporation v. State, 199 N.Y.S. 263, 
204 App.Div. 7383 [aff 194 N.Y.S. 165, 
118 Mise. 605]); (2) and: so the 
presentation of monthly bills to the 
industrial commission for rent install- 
ments on leased premises vacated by 
it before the expiration of the term, 
a conversation between lessor’s rep- 
resentative and a deputy state comp- 
troller, who stated the comptroller 
had no jurisdiction of the claim, and 
that it should be filed with the trus- 
tees of public buildings, and presenta- 
tion to the executive auditor of such 
trustees, coupled with failure to re- 
ceive payment thereof, did not con- 
stitute a sufficient presentation to, and 
rejection by, the comptroller, to con- 
fer jurisdiction on the Court of Claims 
(M. L. Improvement Corporation vy. 
State, 194 N.Y.S. 165, 118 Mise. 605). 
(3) Where a comptroller refused to 
hear the claim of a public officer for 
his salary, because no money had 
been appropriated out of which to pay 
it, he did not audit or reject such 
claim. O’Neil v. State, 119 N.E. 95, 
223 N.Y. 40. (4) The action of the 
comptroller in returning a claim for 
taxes paid under the unconstitutional 
taxing clause of L. (1906) ec 414, 
amending L. (1905) ¢ 214, “because of 
the conclusion stated” by the attor- 
ney-general that the claim was not 
sufficient to be either allowed or dis- 
allowed, did not constitute either an 
allowance or rejection of the claim. 
People ex rel. Noyes v. Sohmer, 143 
N.Y.S. 475, 81 Misc. 522 [aff 143 N.Y.S. 
1138, 159 App.Div. 929 (aff 104 N.E. 
1138, 210 N.Y. 619)]. (5) While the 
audit and payment of some items of 
a claim may be tantamount to a re- 
jection of the remaining items, pay- 
ment by the comptroller of a draft for 
the balance due for the construction 
of canal locks, power plants, etc., 


[§§ 446-448 


[§ 447] (e) Conflicting Claims to Title.°* In ac- 
cordance with the rule as to auditing boards and 
officers generally,®® the court of claims has no ju- 
risdiction to determine conflicting questions of title 
to claims against the state,®® except, perhaps, 
consent of the parties.°* 


[§ 448] (f) Counterclaim. 
a claim against the state for damages for an alleged 
breach of contract gives the court of claims juris- 
diction to award to the state affirmative relief on 
a counterclaim,®® and this jurisdiction to determine 


by 


on the counterclaim continues, al- 
fails to establish his claim,®® and 


within six months after the accrual 
of the claim therefor, was not such an 
audit and rejection of a claim for 
extra work and loss due to breaches of 
contract by the state’s engineers as 
to give the court of claims jurisdic- 
tion, where such claim was not in- 
volved in the account on which he act- 
ed, to “audit” being to hear, examine, 
adjust, allow, or disallow. Lupfer v. 
State, 194 N.YS. 171, 118 Misc. 601. 


91. Fifth Ave. Coach Co, v. State, 
131 N.Y.S. 62, 73 Mise. 498 (holding 
that a claim against the state to re- 
cover excess registration fees paid for 
registering automobiles is not one 
oes on contract, within the stat- 
ute). : 


92. Kirchner vy. State, 228 
718, 223 App.Div. 543. 


[a] Rule applied.—Where claimant 
bases his claim against the state on a 
defective highway, the fact that he 
had previously recovered damages 
against the driver of a colliding auto- 
mobile does not constitute his claim 
one submitted to some other tribunal 
or officer for audit or determination. 
Kirchner v. State, 228 N.Y.S. 718, 223 
App.Div. 543. 


N.Y.S. 


93. O’Neil v. State, 119 ‘N.E. 95, 
223 N.Y. 40. 

94. Procedure to secure determina- 
ras of conflicting elaims see infra § 

95. See supra 437. 

96. Durant v. Whedon, 194 N.Y.S, 


126, 201 App.Div. 196; People ex rel. 
Smith v. Sohmer, 149 N.Y.S. 276, 163 
App.Div. 830 [aff 109 N.E. 1090, 215. 
Nay SCGo 18 


[a] For example: (1) As to a 
claim for land appropriated by the 
state for the Barge Canal. People ex 
rel. Smith v. Sohmer, 149 N.Y.S. 276, 
163 App.Div. 830 [aff 109 N.E. 1090, 
215 N.Y. 709]. (2) 
the seller or purchaser of a newspaper 
is entitled to the compensation due 
from the state for publication of the 
session laws. Durant v. Whedon, 194 
N.Y.S. 126, 201 App.Div. 196. 


97. Durant v. Whedon, supra; 
Smith v. State, 194 N.Y.S. 175, 118 
Misc. 610. 


98. Fred E. Gross & Son v. State, 
212 N.Y.S. 222, 214 App.Div. 386 [aff 
and appeal dism 154 N.E. 634, 243 
NvY. 629], 


[a] Reason for rule.—‘‘An implied 
consent to the interposition of such 
counterclaim is given by the act af 
claimant in filing a claim in this 
‘court.” Fred E. Gross & Son v. State, 
212 N.Y.S. 222, 225, 214 App.Div. 386 
[aff and appeal dism 154 N.E. 634, 
243 N.Y. 629]. 


99. Fred EH. Gross & Son y. State, 
243 N.Y. 629, 154 N.H. 634. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


The filing therein of © 


As to whether ~ 


§§ 448-450] 


notwithstanding such court would not have had ju- 
risdiction of the counterclaim in the first instance 
except for plaintiff’s consent implied from his filing 
of the claim.} 


[§ 449] (g) Nonresidence. Nonresidents may 
prosecute claims against the state in the court of 
claims.? 


[§ 450] (3) Proceedings. Jurisdictional facts 
must be alleged in the claim,? and a mere statement 
of a conclusion is insufficient. Where the statute 
giving the court of claims jurisdiction requires the 
claim to be filed within a certain time after accrual, 
and a notice of intention to file, within a shorter 
period, a claim stating a different cause of action 
than that stated in the notice is insufficient.® 
Amendment of the claim may, in the discretion of 
the court, be allowed® or refused,’ but this disere- 
tion must not be abused. Where, from the facts 
before the court, it affirmatively appears that it has 
no jurisdiction, it is the court’s duty to decline to 
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assume jurisdiction,® even though the point has not 
been raised by motion.!° Recognition of a just 
elaim should not be denied because of technical 
objections to inapt language in making the claim, 
or because counsel on the trial made proof of the 
wrong measure of damages.'! Where a special stat- 
ute authorizes recovery on proof of certain facts, 
and claimant proves them, he is entitled to recover.1” 


Parties. The jurisdiction of the court to bring 
in other parties is limited to proceedings in which 
the state consents to be sued.t® A motion to bring 
in parties not necessary to the proceedings will be 
denied.'# 


Burden of proof and evidence. The burden is on 
claimant to prove the facts establishing his elaim*® 
and the jurisdiction of the court?® by a fair pre-- 
ponderance of the evidence,!? and general rules 
as to sufficiency of the evidence!® apply.1® 


Trial. Statutory requirements as to the conduct 


1. Fred E. Gross & Son v. State, 
212 N.Y.S. 222, 214 App.Div. 386 [aff 
and appeal dism 154 N.E, 634, 243 N.Y. 
629]. 


2. Burke v. State, 119 N.Y.S. 1089, 
64 Misc. 558. , 


3. Cooper-Snell Co. v. State, 178 
N.Y.S.' 272, 109 Mise. 96 [rev 184 
N.Y.S. 149, 193 App.Div. 192 (rev 129 
N.E. 893, 230 N.Y. 249) 1]. 


[a] Dates of accrual and filing of 
claim.—Facts and circumstances 
showing that date of accrual of claim 
was within six months of date of fil- 
ing, so as to give the court of claims 
jurisdiction: under L. (1919) c 175, 
must be alleged. Cooper-Snell Co. v. 
State, 178 N.Y.S...272,.109 Mise. 96 
[rev 184 N.Y.S. 149, 193 App.Div. 192 
(rev 129 N.E. 893, 230 N.Y. 249)]. 


Requisites of notice of intention to 
file claim see supra § 444. 


; 4  Cooper-Snell Co. v. State, 178 
N.Y.S. 272, 109 Misc. 96 ».[rey 184 
N.Y.S. 149, 193 App.Div. 192 (rev 129 


N.E. 893, 230 N.Y. 249) ]. 


[a] Accrual and filing of claim.— 
Mere allegation that claims were filed 
within six months from date of ac- 
erual, being a statement of a conclu- 
sion, is insufficient. Cooper-Snell Co. 
v. State, 178 N.Y.S. 272, 109 Misc. 96 
[rev 184 N.Y:S. 149, 198 App.Div. 192 
(rev 129 N.E. 898, 230 N.Y. 249)]. 


5. Konner v. State, 168 N.Y.S. 345, 
180 App.Div. 837 [aff 125 N.H. 843, 227 
N.Y. 478]. 


[a] Rule applied.—Notice of in- 
tention to file a claim against the 
state for damages due to negligence 
is a disclaimer of intention to file a 
claim for the same damages growing 
out of an alleged trespass, and claim- 
ant cannot at the trial file a claim for 
damages on ground of trespass. Kon- 
ner v. State, 168 N.Y.S. 345, 180 App. 
Div. 837 [aff 125 N.H. 843, 227 N.Y. 
478]. 

6. Murray v. State, 182 N.Y.S. 360. 


7. Empire State Railroad Corpora- 
tion v. State, 184 N.Y.S. 234, 113 Mise. 
238; Cognetta v. State, 181 N.¥Y.S. 
184, 111 Misc. 329. 


8. Rockaway Pac. Corporation Vv. 
State, 193 N.Y.S. 62, 200 App.Div. 172. 


[a] Abuse of discretion.—In a con- 
troversy before the court of claims 
between the state, a city, and a 
private corporation over the title to 
jand appropriated by the state, the 
court abused its discretion in refusing 


to permit the city to amend its claim 
and introduce further oral and docu- 
mentary evidence, after evidence on 
the question of title had been received 
and the court had the question under 
consideration, the claims being of 
great magnitude and public character, 
affecting, not only the interests of the 
city, but perhaps other public imter- 
ests as well. Rockaway Pac. Corpora- 
tion v. State, 193 N.Y.S. 62, 200 App. 
Div. 172. 


9. Palmer y. State,"-175 N.Y.S. 294, 
106 Misc. 696. 


10. Palmer vy. State, supra. 


11. American Woolen Co. v. State, 
187 N.Y.S. 341, 195 App.Div. 698 [rev 
180 N.Y.S. 759, 110 Mise. 413]. 


12. Moffat v. State, 189 N.Y.S. 360, 
116 Misc. 8 


[a] Thus, under a special statute 
(L. [1918] c¢ 603) permitting a certain 
convict to recover for personal in- 
juries if “caused through the fault, 
negligence and carelessness of the 
state, its officers or agents, and with- 
out fault, negligence and carelessness 
of said convict,” the convict was en- 
titled to recover on proof of negli- 
gence of the state or its officers, and 
freedom of himself from contribu- 
tory negligence, irrespective of vari- 
ous rules and principles limiting lia- 
bility of master to servant, such as 
“assumption of risk’’ or the “fellow 
servant rule.” Moffat v. State, 189 
N.Y.S. 360, 116 Mise. 8. 


13. Elmore & Hamilton Contract- 
ing Coz vi; State, 175 N-Y. Se 2071;) 62 
Misc. 58 [aff 118 N.Y.S. 1105. 133 App. 
Div. 935 (appeal dism 89 N.H. 1099, 
LIC IN GY 531) 4: 


[a]. Thus, where a claim is pre- 
sented against the state for damages 
in the construction of a road in the 
county of Orange, a motion to bring in 
the county as a party defendant will 
be denied, under Code Civ. Proc. § 281. 
Elmore & Hamilton Contracting Co. v. 
State, 115 N.Y.S. 1071, 62 Misc. 58 [aff 
118 N.Y.S. 1105, 1383 App.Div. 935 (ap- 
peal dism 89 N.E. 1099, 196 N.Y. 531) ]. 


14. Olmstead v. State, 207 N.Y.S. 
635, 124 Misc. 684. 


[a] Rule applied as to motion to 
bring in to proceedings to recover 
compensation for lands appropriated 
by state, under Conservation L. (L. 
[1917] ec 146) § 59, holders of out- 
standing record title, whose rights 
were cut off by a valid tax sale. Olm- 
stead v. State, 207 N.Y.S. 635, 124 
Misc. 684, 


[b] Petition to bring in additional 
parties held insufficient to show that 
there were other parties whose pres 
ence was necessary or appropriate, 
where it did not indicate any invalid- 
ity or irregularity respecting the tax 
sale, or conveyance, under which 
claimant claimed. Olmstead v. State, 
199 N.Y.S. 667, 120 Misc. 822. 


15. Harter v. State, 175 N.Y.S. 443, 
106 Misc. 9. 


16. Palmer v. State, 175 N.Y.S. 294, 
106 Misc. 696. 


17. Lavenia v. State, 
108, 113 Misc. 114. ‘ 


18. See Evidence §§ 1730-1806. 
19. See cases infra this note. 


[aj Evidence held sufficient: (1) 
To show want of care on the part of 
national guardsmen, who were on 
duty to prevent disorder during a 
strike. Lorich v. State, 184 IW.Y.S. 
818, 113 Misc. 40% [appeal dism 187 
N.Y.S. 942, 196 App.Div. 9163. (2) 
To show that the shooting of claimant 
by a state guard was willfui and un- 
justifiable. Nelligar v. State, 200 N. 
Y.S. 840, 205 App.Div. 734 [rev 
on other grounds 197 N.Y.S. 826, 120 
Misc. 139]. (3) To show that Na- 
tional Guard cavalry trooper was not 
negligent, and the state therefore not 
liable, for death and injuries of 
pedestrians run down when horse 
bolted. Weinstock v. State, 225 N.Y.S, 
381, 130 Misc. 800 [aff 231 N.Y.S. 9$13,' 
225 App.Div. 717]. (4) To show that 
flooding of site of sewer constructed 
in aid of canal was not due to any act 
of state. Murray v. State, 226 N.Y.S. 
625, 181 Misc. 262. 


[b] Evidence held insufficient: (1) 
To show that an injury sustained by 
a spectator in a sham battle was 
caused by the militia, rather than by 
a machine gun in a tank furnished by 
the federal government. lLavenia v. 
State, 184 N.Y.S. 108, 113 Mise. 114. 
(2) To show negligence on the part 
of prison officials, such as would war- 
rant recovery under the enabling stat- 
ute. Moffat v. State, 189 N.Y.S. 360, 
116 Misc. 8. (3) To show that escape 
of patient was due to state hospital 
authorities’ negligence. Smith v. 
State, 154 N.Y.S. 1008, 169 App.Div. 
438. (4) To show that claimant was 
guilty of contributory negligence. 
Nelligar v. State, 200 N.Y.S. 840, 205 
App.Div. 734 [rev 197 N.¥Y.S. 820, 120 
Mise. 139]; Moffat v. State, supra; 
Van Dusen v, State, 182 N.Y.S. 496, 
112° Mise. 15: 


184 N.Y.S. 
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of the trial must be complied with.?° The court 
performs functions of both court and jury, and de- 
termines all issues of law and of fact.?1 It should 
separately state the findings of fact and conclusions 
of law,22 and findings of a majority of the ‘court 
are the findings of the court notwithstanding there 
is a dissent.2? A motion to dismiss the claim will 
be entertained by the court when properly made, 
and on such a motion the court must accept the 
statement of facts therein as true.?°. A claim dis- 
missed for claimant’s failure to appear may be re- 
stored to the calendar when his absence is satis- 
factorily explained.?°® . 


Award. <A statutory limitation on the power of 
the court to make an award against the state is con- 
‘trolling.2” In adjudging compensation for land 
appropriated by the state the court cannot place 
the value of the land below that given by any wit- 
ness,28 and claimant is entitled to be reimbursed for 
the expenses of obtaining a clerk’s search showing 
his title,?® but the court must limit the award to the 
sum fixed by claimant with interest from the ap- 
propriation.*° In the hearing of appropriation 
claims to which there are adverse claimants, where 
all the parties do not consent to have their respvec- 
tive interest in the estate appropriated determined 
by the court of claims, a gross award should be 
made for the aggregate interests, and the parties 
remanded to the regular constitutional courts for the 
distribution between them of their respective in- 
terests, so that the award takes the place of the 


24. 
106 Misc. 696. 


20. See cases infra this note. 
{a] Number of judges required.— 


STATES 


Palmer v. State, 175 N.Y.S. 294, 


[§§ 450-451] 


lands, structures, and waters taken,*! and every 
interest, whether in possession, by reversion or re- 
mainder by mortgage or other lien or encumbrance, 
attaches to the award, and must be satisfied before 
the award is paid,?2 or the award must be deposited 
to be distributed as the interests of each party may 
appear.** A motion, in the court of claims, for an 
order directing the deposit in a bank of the.amount 
of an award, in order that adverse claimants may 
proceed for an order of the supreme court determin- 
ing such claims, will be denied, where such adverse 
claimants, although served with notice of appropria- 
tion, have not been brought in as parties.*+ The 
proper procedure in such case is to move in the 
court of claims to set aside the award and grant a 
rehearing. If, on such rehearing, any adverse claim- 
ants do not consent that their claims be determined 
by the court of claims, an order may then be made for 
a determination in the supreme court.?® Costs and 
disbursements are not taxable in such proceedings 
where the statute so provides.*® If an award was 
made by the court for land appropriated by the 
state, but claimant has not a marketable title, he 
is only entitled to have the money deposited in a 


bank at interest, to be distributed on an applica- 


tion to the supreme court.** 


[§ 451] 4. Judicial Control and Review—a. In 
General. When and in so far as the duties of the 
auditing officers are merely ministerial, their action 
may be reviewed and controlled by the courts,?® 
which, however, will not compel the auditing officers 


the power of the court of claims to - 
make an award against the state, and 
unless 


Where the court of claims dismissed 
a claim, and on appeal the appellate 
division remitted it with directions to 
resume trial at the point where the 
case was dismissed, although two of 
the three judges who heard the evi- 
dence in the court of claims were no 
longer on the bench, there was no mis- 
trial requiring a new trial before 
judges, no one of whom had heard the 
case in view of Court of Claims Act 
§ 13. Rockaway Pacific Corporation v. 
State, 196 N.Y.S. 899, 119 Misc. 550 
Taff 198 N.Y.S. 944, 206 App.Div. 642] 
(holding § 13, authorizing the taking 
of testimony and the hearing of argu- 
ments by one or more judges, but re- 
quiring the judgment to be the con- 
currence of at least two judges, com- 
plies with the due process clause of 
the constitution fart 1 § 6]). See 
Smith v. State, 108 N.H. 214, 214 NVY. 
140 (where the rules of the board of 
claims adopt the practice in the sn- 
preme court, and the practice of such 
court gives a litigant the right to have 
his case determined by the same judge 
who heard the testimony, only those 
members of the board of claims who 
heard the witnesses may join in a 
decision). 


21. Moffat v. State, 189 N.Y.S. 360, 
116 Misc. 8. 


fa] WNegligence.—Whether negli- 
gence of a National Guard trooper 
caused injuries and death of pedes- 
trians when his horse ran away is a 
question of fact for the court under 
L. (1926) ce 802, 803, 813. Weinstock 
v. State, 225 N.Y.S. 381, 130 Misc. 800 
{aff 231 N.Y.S. 913, 225 App.Div. 717}. 


22. Ostrander vy. State, 85 N.E. 668, 
192 N.Y. 415, 


23. Warren v. State, 219 N.Y.S, 530, 
219 App.Div. 124. 


[a] Motion made at close of claim- 
ant’s case.—W here, at close of claim- 
ants’ case, the state moved to dismiss 
the claim, on the ground that claim- 
ants had failed to make out a case, a 
contention that the court cannot enter- 
tain the motion for want of jurisdic- 
tion, in view of rule 18, providing that 
application for dismissal, not made 
during trial, will not be entertained, 
except on eight days’ written notice, 
will be overruled. Palmer y. State, 
175 N.Y.S. 294, 106 Misc. 696. 


25. Village of Seneca Falis vy. State, 
187 N.Y.S. 409, 115 Misc. 35. 


26. Cooper-Snell Co. vy. State, 178 
N.Y.S. 272, 109 Mise. 96 [rev 184 
N.Y.S. 149, 198 App.Div. 192 (rev 129 
N.E. 893, 230 N.Y. 249) 1. 


{a} Misunderstanding or breach of 
understanding.—Where claims were 
dismissed on claimant's failure to be 
present at the time for which they 
had been set for trial, because of a 
misunderstanding or breach of under- 
Standing between claimant’s counsel 
and member of the attorney-general’s 
staff, the court will restore the claims 
to the calendar, if it has jurisdiction 
to hear claims on their merits. Coop- 
er-Snell ‘Co, vy. ‘State, 178 Nos. 272, 
109 Misc. 96 [rev 184 N.Y.S. 149, 198 
App.Div. 192 (rev 129 N-E. 893, 230 
NY. 249)]. 


27. Waterloo Woolen Mfg. Co. v. 
State, 194 N.Y.S. 155, 118 Misc. 516. 


[a] Rule applied.—Court of Claims 
Act § 26, providing that liability shall 
not be implied against the state, and 
that no award shall be made on any 
claim against the state, except on 
such legal evidence as would estab- 
lish liability against an individual or 
corporation, is a general limitation on 


is controlling in every case, 
there is another statute whose plain 
and unmistakable provisions super- 
sede its authority. Waterloo Woolen 
Mfg. Co. v. State, 194 N.Y.S. 155, 118 
Misc. 516. 


28. Burchard v. State, 113 N.Y.S. 
233, -128 App.Div. 750 [appeal dism 
89 N.E. 1096, 195 N.Y. 577]. 


29. Burchard v. State, supra; 
Brainerd v. State, 131 N.Y.S. 221, 74 
Misc. 100. 


30. Garvin v. State, 190 N.Y.S. 143, 
116 Misc. 408. 


Sl. Taylor v. State, 124 N.Y.S. 818. 
32. Taylor v. State, supra. 
33. Taylor v. State, supra. 


Jurisdiction of court of claims over 
conflicting claims to title of claims 
sée supra § 447. . 


3% Smith v. State, 194 N.Y.S. 175, 
118 Misc. 610, 


35. Smith v. State, supra. 


36. Brainerd v. State, 131 N.Y.S. 
221, 74 Mise. 100. 


[a] Inapplicability of condemna- 
tion law.—The condemnation law so 
far as it allows taxation of costs and 
disbursements in proceedings to con- 
demn real property in general (Code 
Civ. Proc. § 3372), is not applicable 
to the court of claims, in passing on a 
claim for the value of land appropri- 
ated by the state, Brainerd v. State, 
131 N.Y.S. 221, 74 Misc. 100. 


37. Peo. ex rel. Smith v. Sohmer 
149 N.Y.S. 276, 163 App.Div. 830 [aft 
109 N.E. 1090,'215 N.Y. 709]. 


38. Shattuck v. Kincaid, 49 P. 758, 
31 Or, 379; State v. Brown, 10 Or. 215; 
Thoreson v. State Bd. of Examimers, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 451-453] 


to audit claims, when it would be useless to do so3? 
or which they are not required by law to audit,‘ 
or which have been properly disallowed;4#1 and in 
so far as the auditors’ duties are judicial in their 
nature,*” they cannot be compelled by the courts 
to allow a claim unless their refusal to do so has 
been a plain abuse of discretion.4? To the extent 
that a constitutional question: is involved in the 
recognition of a claim, the action of a board or com- 
mission allowing such a claim is always reviewable 
by the courts.*4 


Recommendatory jurisdiction. Under econstitu- 
tional provisions giving the supreme court original 
jurisdiction over claims against the state, rejected 
by the auditing board but giving its decision only 
recommendatory effect,*® the court is without ju- 
risdiction to direct or command how the board shall 
act on the claims.*¢é 


[§ 452] b. Appeal—(I) In General. There is no 
appeal from the action of the auditing officers in 
disallowing a claim when not allowed by iaw,*7 but 
statutes in some jurisdictions allow such an appeal 
to the courts.48 In such cases the appeal must be 
taken to the proper court,*® in the manner prescribed 
by the statute,®° and all jurisdictional requirements 
must be met.®! Thus the appeal will be dismissed 
for failure to file the prescribed certified transcript 
of proceedings before the auditing officers.5? It is 
unnecessary to serve and file exceptions if the ques- 
tions desired to be raised are specified in the notice 
of appeal.** 


Final award. No appeal-lies to the court from an 


57 PP: 175. 19 Utah 18: Sloan v. State, 
8 N.W. 393, 51 Wis. 623: State v. Bur- 46. 


dick, 28 P. 146, 3 Wyo. 588. 38 Idaho 193: 
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~ 


and cases infra note 46. 


Curtis” vi Moore, 221 > RP. 133; 
Davis v. State, 163 P. 
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order of the auditing board refusing a rehearing, 
under a statute authorizing an appeal to the court 
only from a final award of the board of claims.54 


Waiver of right. Claimant may waive his right 
of appeal,°® and he does so when his claim is allowed 
in part by the auditor, and he accepts a warrant 
drawn for the part allowed.°¢ 


Appeal from decision of court reviewing decision 
of auditor. Where the statute provides that claims 
refused by the auditor may be submitted by peti- 
tion to the circuit court for audit and adjustmer4, 
but provides for no appeal from the judgment cf the 
circuit court therein, such appeal will not lie.57 


[§ 453] (2) Proceedings on Appeal; Disposition. 
On appeal to the courts from action of the auditing 
officers in disallowing a claim, the claim must be 
presented and acted on, on the same proofs as were 
submitted in support thereof when the action of the 
auditor was had thereon.®’ Where the jurisdiction 
of the court on appeal is confined to a review on 
questions of law only or on excess or insufficiency 
of the award, the findings of the auditing board 
on conflicting evidence are conclusive,®® and so, 
where appeal is taken on the ground of the insuffi- 
ciency of the award, the court cannot interfere un- 
less on the uncontradicted evidence the award is 
insufficient, or a wrong principle was adopted in 
determining the damages.°° Claimant is entitled 
to the most favorable view the court may give the 
claim and the evidence supporting it,64 and where 
the findings below are contradictory or ineonsist- 
ent, he is entitled on appeal to the benefit of the 


the two-year period are within such 
period, thus warranting an amend- 
ment of the claim and an. increase of 


39. State v. Draper, 50 Mo. 24. 
40. State v. Weigel, 48 Mo. 29. 
41. Springer v. Green, 46 Cal. 73. 
42. See supra § 438. 

43. Cal.—San Luis Obispo County 


WV, sGaee, 2 Toe Pe LTA 139 Cal. .393); 
Springer v. Green, 46 Cal. 73. 
Idaho.—Bragaw v. Gooding, 94 P. 


438, 14 Idaho 288. 


N. Y.—Chaphe v. State, 23 N.E. 185, 
117 N.Y. 511. 


Okl.—Clark v. Carter, 209 P. 932, 
86 Okl. 126. 


Ss. D—Sawyer v. Mayhew, 71 N.W. 
141, 10 S.D. 18. 


Wis.—State v. Doyle, 38 Wis. 92. 


Wyo.—State v. Burdick, 28 P. 146, 
3 Wyo. 588. 


[a] In Michigan the board of state 
auditors is an executive department 
of the state, whose action in the ex- 
ercise of their executive discretion is 
not subject to direct control or review 
by the courts. Peo. v, Auditor-Gen., 
38 Mich. 746; Peo. v. State Auditors, 
32 Mich. 191. 


Mandamus to compel state auditing 
officers to perform their duties see 
Mandamus §§ 214-218. 


44, Babcock v. State, 180 N.Y.S. 3, 
190 App.Div. 147 (holding that a de- 
termination of the Court of Claims, 
authorized by enabling act to hear 
and determine a certain claim, and 
award damages on proof of certain 
facts, is reviewable by the supreme 
court). 


373. 30 Tdaho 137: Bragaw v. Gooding, 
94 P, 438, 14 Idaho 288. 


47. Spencer v. State, 32 N.. 128, 
125 N.Y. 619, 4 Silv.A. 629; State v. 
en County, 26 N.B. 272, 125 N.Y. 


48. See statutory provisions; 
cases infra notes 49-57. 


49. See cases infra this note. 


[a] Court of chancery has been 
held to have jurisdiction over such 
appeals. Com. v. Farmers’ Bank, 2 
Rob. (41 Va.) 737: Com, v. Beaumar- 
chais, 3 Call (7 Va.) 122: 


50. Pickus v. State, 215 N.W. 129, 
ely Neb. 869; State v. Stout, 7 Neb. 


and 


51. Pickus v. State, 215 N.W. 199, 
115/Neb. 869; Folts v. State, 23 N.E. 
567, 118 N.Y. 406. 


[a] “Amount in controversy” (1) 
as used in the Statute giving the court 
of appeals jurisdiction to review cases 
before the board of claims where the 
amount in controversy is over five 
hundred dollars, means the amount 
of the claim presented or the amount 
which the board of claims may legally 
award claimant under the proof, in- 
cluding interest in a proper case for 
the allowance of interest (Folts v. 
State, 23 N.E. 567, 118 N.Y. 406), (2) 
and under such statute an appeal will 
not be dismissed, where, after exclud- 
ing those items of damage which, as 
shown by their dates, are barred by 
the two-year limitation, it appears 
that claimant may be awarded more 
than the jurisdictional amount with- 
out including interest, and where the 
proof may show that some of the 


45. See constitutional provisions;! items which appear to be outside of 


the amount which may be awarded, 
to considerably more than the juris- 
ae amount (Folts v. State, su- 
pra). 


52. Pickus v. State, 215 N.W. 129, 
115 Neb. 869. ? 


53. Coleman v. State, 31 N.E. 902, 
134 N.Y. 564. 


54. Chavhe v. State, 23 N.E. 185, 
TEL TNS Lae 


55. Weston v. Falk, 92 N.W. 204, 
93 N.W. 131, 66 Neb. 198. 


56. Weston v. Falk, supra. 


57. Robinson v. LaFollette, 33 S.B, 
288, 46 W.Va. 565. / 


58. Garneau v. Moore, 58 N.W. 438, 
39 Neb. 791. 


59. Bower v. State, 31 N.E. 894, 134 
N.Y. 429; Splittorf v. State, 15 N.E. 
322, 108 N.Y. 205; Bowen v. State, 
15 N.B. 56. 108 N.Y. 166; Cole v. State, 
6 N.E, 277, 102 N.Y. 48; Onondago 
County Milk Ass’n v. State, 143 N.Y.S. 
1024, 159 App.Div. 925. 


[a] Bule arplied.—Determination 
by the board of claims of a claim for 
injuries to plaintiff’s horse and wagon 
as a result of the alleged negligence 
of a bridge flagman in the employ of 
the state, based on conflicting evi- 
dence, will not be reversed on the 
facts. Onondago County Milk Ass’n 
v. State, 143 N.Y.S. 1024, 159 App.Div. 
925. 


60. Slavin v. State, 46 N.E. 321, 152 
N.Y.45. 

61. American Woolen Co, v. State, 
187 N.Y.S. 341, 195 Ann.Div. 698 [rev 
180 N.Y.S. 759, 110 Misc. 413]. 
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findings most favorable to himself.°? A finding of 
the auditing officers as to the amount of a claim will 
not ordinarily be disturbed where it appears that 
they acted in good faith and the amount is not clear- 
ly erroneous.*? Where, however, there has been a 
legal error in fixing the amount of the award, the 
court has power to modify such award by increasing 
or diminishing it as justice may require;°* or it 
may cause an item to be reéxamined.®® Where the 
court on appeal is granted only the right to inquire 
whether the auditing board has kept within its ju- 
risdiction, the merits of the case cannot be inquired 
into.°* On reversing a judgment affirming the au- 
diting board because of disqualification of a member 
of the board rendering the decision, the appellate 
court may remand for decision by the qualified com- 
missioners.°* 

Increase of judgment on remittitur. Where the 
court on appeal modifies an award of the auditing 
board by increasing it without other alteration, and, 
as modified, affirms it, the board cannot, when re- 
mittitur is set down, increase the judgment by add- 
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! ing interest from the date of award.** 


[§ 454] C. Statute of Limitations.°® A claim 
against a state may be barred by lapse of time, as 
by the failure to file the claim within the prescribed 
period;7° but the legislature may authorize the 
payment of a claim notwithstanding the lapse of 
time,’! except where the limitation is created by the 
constitution.72 In determining the effect of a con- 
stitutional provision prohibiting allowance or pay- 
ment of any claim against the state which, as be- 
tween citizens of the state, would be barred by 
lapse of time, the rules of limitation that govern 
citizens generally when suing one another are to 
be applied,*® and so a claim once barred may be re- 
vived where claimant has been denied the same 
opportunity to enforce his rights against the state 
that citizen has against citizen in dealings between 
man and man.7* Statutory limitations run against 
a claim from the moment it could have been main- 
tained by claimant.75 The expression “claim ac- 
crued,” in a statute requiring notice of intention to 
file a claim within a certain period after such claim 


62. Atlantic, Gulf & Pacific Co. v. 
State, 195 N.Y.S. 481, 202 App.Div. 40 
(holding contradictory findings insuf- 
ficient to support a judgment dismiss- 
ing the claim). 


63. Perkins v. State, 21 N.E. 397, 
2 Silv.A. (N.Y.) 246; Peo. v. Miller, 
91 N.Y.S. 639, 101 App.Div. 291. 


fa] hus, where the court cannot 
say that the commissioners have 
adopted some erroneous rule of dam- 
ages, or that their findings are such, 
or the case on all the evidence is such, 
as to show that they have miscor* 
ceived the facts and erred in their es- 
timate, their award should be af- 
firmed. Perkins v. State, 21 N.E. 397, 
2 Silv.A. (N.Y.) 246. 


64. ‘Sayre v. State, 25 N.H. 163, 123 
N.Y. 291; Perkins v. State, 21 N.E. 
293, 2 Silv.A. (N.Y.) 246. 


[a] Rule applied.—The fact that 
commissioners of the board of claims 
are required to view the premises and 
to act to some extent on their own 
judgment, informed by ocular evi- 
dence, does not deprive the court of 
appeals of the power to review their 
award on the question of damages. 
Perkins v. State, 21 N.E. 293, 2 Silv.A. 
(N.Y.) 246. 


65. Paduano v. State, 
804, 208 App.Div. 503. 


[a]. Imnconsistency.—Where an 
amount allowed by the court of claims 
for a lessee’s services in performing 
preliminary work in connection with 
a stone quarry, which he was unable 
to operate because of leakage from 
the Barge Canal, is not entirely con- 
sistent with either the claim or the 
evidence, and it does not appear that 
he was paying himself any regular 
wages, and there is no proof of the 
value of his services, the item should 
be reéxamined. Paduano vy. State, 196 
N.Y.S. 804, 203 App.Div. 503. 


66. Peo. v. State Canal Bd., 29 Hun 
CGNs)” 159: 


67, Smith v. State, 108 N.B. 214, 
214 N.Y. 140. 


68. Sayre v. State, 27 N.E. 1079, 
128 N.Y. 622. 


69. As defense to action against 
state see infra § 478. 


70. San Luis Obispo County v, 


196 N.Y.S. 


Gage, 78 P. 174, 139 Cal. 398; Davis 
Vv. State, 1638"-P: 373, 380° Idaho. 137, 
Small v. State, 76 P. 765, 10 Idaho 1; 
State v. Draper, 48 Mo. 56; Benedict 
v. State, 24 N.E. 314, 120 N.Y. 228; 
McDougall v. State, 16 N.E. 78, 109 
N.Y. 73; Buffalo v. State, 101 N.Y.S. 
595, 116 App.Div. 539; Bissell v. 
State, 73 N.Y-S. 1105, 70 App.Div. 238 


Laff. °69~ NB 112.055 7 IND Yer (5400-3 
American Woolen Co. v. State, 211 
N.S. £495 125-7 Mise, 186% Mi. Li: Em-= 


provement Corporation v. State, 194 
N-Y.S; 165, 188 Mise; 6055* Peck ty. 
State, 193 N-Y:S. 631, 118 Mise. 547; 
Palmer v. State,-175 N.Y.S, 294, 106 
Misc. 696. 


[a] Jurisdiction to consider claim. 
—The state board of examiners, after 
expiration of the two years limitation 
of Rev. Codes § 109, within which a 
claim against the state may be pre- 
sented, is without jurisdiction to con- 
sider the claim. Davis v. State, 163 
P. 373, 30 Idaho 187. 


[b] Unpaid installments.—Where 
the state abandoned leased premises 
before the expiration of the term, the 
court of claims had no jurisdiction to 
allow the lessor’s claim for unpaid 
monthly installments falling due 
more than six months before filing no- 
tice of intention to file a claim, each 
installment, when due, constituting a 
separate and independent cause of 
action, in the absence of a defeasance 
clause, under which the lessor might 
reénter and relet under such circum- 
stances that the damages could not 
be ascertained until the expiration of 
the term. M. L. Improvement Cor- 
poration vy. State, 194 N.Y.S. 165, 118 
Misc. 605. 


71. Lancaster County v. State, 104 
N.W. 187, 74 Neb. 211, 107 N.W. 388; 
Oswego & S. R. Co. v. State, 124 N.E. 
8, 226 N.Y. 351; Munro v. State, 119 


N.E. 444, 223 N.Y. 208; O’Hara v. 
State, 19 N.H. 659, 112 N.Y) 146, 8 
Am.S.R. 726, 2 L.R.A. 608; Cole v. 


State, 6 N.E. 277, 102 N.Y. 48; Bab- 


cock v. State, 180 N.Y.S. 8, 190 App. 
Div. 147. 
[a] RBule applied.—(1) Where 


plaintiff's claim against the state was 
barred by limitations, under Code Civ. 
Proc. § 264, if in fact originally valid, 


the legislature could not by an en-. 


abling act authorize the court of 
claims to hear and determine such 


claim, in view of Const. art 7 § 6, 
prohibiting allowance of a claim 
which as between citizens would be 
barred by lapse of time; but, under 
such constitutional provision, for the 
enabling act in plaintiff's behalf to be 
valid, it must be shown that plaintiff 
originally had no cause of action to 
be barred by limitations, and that 
therefore the enabling act provided a 
new and different cause of action. 
Babcock v. State, 180 N.Y.S. 3, 190 
App.Div. 147. (2) Thus, where claim- 
ant had no claim enforceable in the 
court of claims under Code Civ. Proc. 
§ 264, the legislature was not pre- 
cluded by Const. art 7 § 6, from enact- 
ing a law giving the court jurisdiction 
to hear and determine the claim, -al- 
though such claim, if valid, would 
have been barred by limitations (Bab- 
cock v. State, supra), (3) and so the 
constitutional provision does not pre- 
vent allowance of a claim for injuries 
against state when claimant had no 
cause of action until the passage of 
an act, authorizing the auditing of his 
claim, within the period of limitations 
(Munro v. State, 119 N.E. 444, 223 
N.Y. 208). 


72. In re Hoople’s Est., 72 N.E. 229, 
179 N.Y. 308; Gates v. State, 28 N.E. 
373, 128 N.Y. 221; McDougall v. State, 
16 N.E. 78,109 N.Y. 73; Ross v. State, 
173 N.Y.S. 656, 186 App.Div. 156 [aff 
175 N.Y.S. 304, 103 Mise. 196]. 


73. Oswego & S. R. Co. v. State, 
124 N.E. 8, 226 N.Y. 351. 


74 Oswego & S. R. Co. v. 
supra. ‘ 


[a] Iustration.—Where a certain 
claim against the state was barred 
two years after accrual thereof, 
whereas if the same claim had been 
against an individual it would not 
have been barred until six years had 
gone by with a competent tribunal at 
all times open for the adjudication 
of claimant's rights, the legislature 
may revive the claim barred by the 
two-year statute notwithstanding 
more than six years have gone by 
since the accrual of the right, inas= 
much as during only two of those 
years was there a tribunal open to 
claimant for adjudication thereof. 
Oswego & S. R. Co. v. State, 124 N.E. 
8, 226 N.Y. 351. 


75. Henderson y. State, 187 IN Ga 
403, 115 Misc. 25. : 


State, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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shall have accrued, is not identical with the expres- 
sion “cause of action accrued.”*® <A claim accrues 
when it matures,77 and the words “claim accrued” 
have the same meaning as “damages accrued.”78 
In computing the limitation period the time during 
which no tribunal existed for adjudicating the claim 
should be exeluded.7® The presentation of a claim 
to the state board of claims is equivalent to the 
commencement of an action between individuals, and 
suspends the operation of the statute of limita- 
tions;*° and an unqualified recognition by the leg- 
islature of the state’s liability on the claim defeats 
the running of any time prior thereto as a bar to 
the claim,*t and the statute commences to run from 
the time of such act of the legislature.82 In order 
to have the effect of reviving a barred claim or 
extending the statutory period, however, a payment 
by the state must appear to have been on account 
of such claim, and imply a promise to pay it in full.83 
The claim may not be presented and then permit- 
ted to lie dormant,®* but must be prosecuted with 
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reasonable diligence.8°. Where the statute of limi- 
tations is the only defense to a just claim, such de- 
fense should be established with reasonable certain- 
ty.86 

Continuing damages. A party presenting and 
proving a claim for continuing damages is entitled 
to recover for damages accruing within the statu- 
tory period immediately prior to the time of filing 
the claim or notice thereof,’? but not in the absence 
of an allegation of damages accrued within the pe- 
riod.8§ 

Occasional and successive injuries. Where inju- 
ries resulting from the state’s negligence are dis- 
continuous and irregular, so far as the statute of 
limitations is concerned, a new claim arises as suc- 
cessive injuries are suffered.8® 


[§ 455] D. Interest.°° A state is not liable for | 
interest in the absence of a statute or express con- 
tract providing for the payment thereof ;°! but the 
state 1s hable for interest wherever a statute so 


76. Dufel v. State, 189 N.Y.S. 759, 
198 App.Div. 97 


77. Dufel v. State, supra. 


78. Dufel v. State, supra. 
eases infra this note. 


[a] Ascertainment of damages.— 
Where a canal lock in the course of 
construction was flooded by opening 
of the canal guard gates under state 
authority, and it took a contractor 
five days to pump the flood water out 
of his cofferdam, his claim for dam- 
ages against the state accrued with- 
in Code Civ. Proc. § 264, requiring 
elaims against the state to be filed 
within six months after they shall 
have accrued, not when the damage 
was caused, but on the expiration of 
the five days, as it was not until then 
that the contractor could ascertain 
his damage. Morrison & Quinn v. 
State, 199 N.Y.S. 296, 204 App.Div. 
623. ; 


And see 


{b] Discovery of circumstances.— 
(1) Where a lessee of a stone quarry, 
after considerable preliminary work 
in preparing to operate the quarry, 
was unable to do so because of leak- 
age from the Barge Canal, his claim 
did not accrue, within Court of Claims 
Act § 15, until he discovered by at- 
tempting to quarry stone that he was 
prevented therefrom by the state’s 
negligent act. Paduano v. State, 196 
N-Y.S. 804,203 App.Div. 503... (2). If 
L. (1911) e 901, conferred on the com- 
missioner of education power to con- 
tract for services rendered by claim- 
ants, and L. (1912) ¢ 521, did not pro- 
vide for payment, the claim accrued 
when claimants discovered such fact, 
Palmer v. State, 175 N.Y.S. 294, 106 
Mise. 696. 


{e] Claim for injury to crops (1) 
accrues during the crop season, and 
is accrued at the end of the season. 
Dufel v. State, 189 N-Y.S. 759, 198 
App.Div. 97; Mayright v. State, 207 
N.Y.S. 633, 124 Mise. 682. (2) Thus, 
under Code Civ. Proc. § 264, requiring 
that notice of intention to file a claim 


against the state must be filed within | 


six months after such claim shall 
have accrued, a claim for loss of 
crops owing to overflow of claimant’s 
land “commencing about May 1, 1916, 
and continuing to this date,” and filed 
Nov. 27, 1916, cannot be said to have 
been filed more than six months after 
the claim accrued. Dufel v. State, su- 
pra. 

[d] Payment of tax in excess of 
amount due.—Where! claimant paid 
a tax assessed against it, in excess of 


that actually due, any claim for the 
excess accrued on the date of pay- 
ment. Brotherhood Wine Co. v. State, 
188 N.Y.S. 490, 115 Misc. 682. 


79. Cayuga County v. State, 47 N. 
B. 288, 153 N.Y, 279; Parmenter v. 
State, 31 N.B. 1035, 1385 N.Y. 154; Bull 
ue State, 247 N.Y.S, 183, 231 App.Div. 

3. 


80. Coxe v. State, 39 N.E. 400, 144 
N.Y. 396. 


81. Corkings v. State, 2 N.H. 454, 
eke 660, 99 N.Y. 491, 16 Abb.N.Cas. 
448. 


82. Corkings v. State, supra. 


83. Lupfer v. State, 194 N.Y.S. 171, 
118 Mise. 601. 


[a] Payment made in ignorance of 
claim and not affecting any of its 
items, but specifically applicable to 
other particulars, is insufficient to ex- 
tend the time. Lupfer v. State, 194 
N.Y.S. 171, 118 Mise. 601. 


84. Corkings v. State, 2 N.BH. 454, 
3 a 660, 99 N.Y. 491, 16 Abb.N.Cas. 
448. 


85. Corkings v. State, supra. 


86. Yaw v. State, 27 N.E. 829, 127 
N.Y. 190; Corkings vy. State, 2 N.E. 
454, 3 N.E. 660, 99 N.Y. 491, 16 Abb. 
N.Cas. 448. 


87. Folts vy. State, 23 N.E. 567, 118 
N.Y. 406; Reed v. State, 108 N.Y. 407; 
Remington y. State, 101 N.Y.S. 952, 
116 App.Div. 522; Williams y. State, 
175 N.Y.S. 560, 106 Misc. 19; Noakes 
v. State, 175 N.Y.S. 557, 104 Misc. 276; 
Collins y. State, 175 N.Y.S. 555, 103 
Mise. 217. 5 


[a] Rule applied.—Recovery of 
claimant, seeking damages from the 
state for continuous diversion of the 
waters of a creek, is limited-to dam- 
ages which accrued from six months 
prior to the filing of the notice of in- 
tention up to date of filing claim, un- 
der Code Civ. Proc. § 264, as to juris- 
diction of the court of claims. Col- 
i y. State, 175 N.Y.S. 555, 103 Misc. 


88. Long Island R. Co. v. State, 
141 N.Y.S.. 687, 157 App.Div. 12 [aff 
107 N.E. 1080, 213 N.Y. 661]. 


s9. Burt Olney Canning Co. v. 
State, 130 N.H. 574, 230 N.Y. 351. 


[a] Rule applied where an aque- 
duct was constructed by the state 
with the design that waters of stream 
should pass, and it failed of the de- 
sired effect only occasionally and par- 


tially, there being temporary and ir- 
regular obstructions as the result of 
negligence or accident. Burt Olney 
Canning Co. v. State, 130 N.E. 574, 230 
Wines ciel 


90. Liability of state for interest 
on bonds see Supra § 419. 


91. U. S.—U. S. v. North Carolina, 
age S:Ct. 920, 136 U.S. 221, 34 L.wd. 


Ark.—Jobe v. Urquhart, 143 S.W. 
121, 102 Ark. 470, Ann.Cas.1914A 351; 
State v. Thompson, 10 Ark. 61. 


Cal.—Molineux y. State, 42 P. 34, 
109 Cal. 378, 50 Am.S.R. 49; Sawyer 
v. Colgan, 36 P. 580, 102 Cal. 283. 


Fla.—Hawkins y. Mitchell, 16 So. 
311, 34 Fla. 405. 


Ga.—Western, etc., R. Co. vy. State, 
14 L.R.A. 438. 


Ind.—Carr v. State, 26 N.E. 778, 127 
Ind. 204, 22 Am.S.R. 624, 11 L.R.A. 
370; State v. Scott Const. Co., (App.) 
174 N.E. 429. 


Mich.—Flint, etc., R. Co. v. State 
Auditors, 60 N.W. 971, 102 Mich. 500. 


Miss.—Green v. State, 58 Miss. 148; 
Whitney v. State, 52 Miss. 732; State 
v. Mayes, 28 Miss. 706. But see 
Swann v. Turner, 23 Miss. 565 (hold- 
ing that state ought to pay interest 
which as a creditor it could compel 
its own debtor to pay). 


Neb.—Peterson v. State, 209 N.W. 
221, 114 Neb. 612 [rev 203 N.W. 1002, 
113 Neb. 546]. 


N.Y.—Socolow vy. Murphy, 219 
N.Y.S. 78, 219 App.Div. 184 [mod 217 
N.Y.S. 210, 127 Mise. 659]; Olcott v. 
Flemming, 206 N.Y.S. 89, 123 Misc. 
677 [aff 209 N.Y.S. 889]; McBride v. 
State, 179 N.¥.S. 651, 110 Misc. 64. 


N.C.—Atty.-Gen. v, Cape Fear Nav. 
Co., 37 N.C. 444. See Bledsoe v. State, 
64 N.C. 392 (recommending, under cir- 
cumstances of particular case, depar- 
ture from rule). 


Pa.—Philadelphia County. v. Com- 
monwealth, 119 A. 723, 276 Pa. 12. 
But see Milne y. Rempublicam, 3 
Yeates 102; Respublica v. Mitchell, 2 
Dall. 101, 1 L.Ed. 307 (both holding 
the state liable to pay interest as well 
as individuals). 


pe rere arse v. Crutchfield, 3 Head 


Tex.—Auditorial Bd. vy. Arles, 15 
TOE. 


Va.—Martin vy. Auditor, 4 Rand. (25. 
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provides.°? Where the legislature has expressly au- 
thorized a suit against the state and empowered the 
court to render award and judgment as right and 
justice may require, the court may include interest 
in the judgment;®? and interest has been allowed 
where the claim was one which in its nature would 
bear interest from the time when it accrued.°* A 
general statute providing that all debts shall bear 
interest does not, however, apply to the indebted- 
ness of the state.°° The time from which interest 
is chargeable against the state may be fixed by 
statute.°* Ordinarily it is determined by the gen- 
eral law of interest, and as a rule interest does not 
begin to run until a liquidated claim becomes due 
from the state;®? and the running of interest will 
be stopped only by payment or its equivalent.°* The 
fact that a claim for a liquidated sum on which 
claimant was entitled to interest was joined with 
claims for unliquidated sums on which no interest 
could be recovered does not affect claimant’s right 
to interest on the first claim.°® The award of in- 
terest is not in any prohibited sense a charity or 
bounty.? 


Waiver. A claimant’s right to interest on a fund 
wrongfully in the custody of the state is waived 
by acceptance of the return of the fund without 
interest and without demand for interest.” 


STATES 


[§§ 455-457 
[§ 456] E. Compromise and Adjustment. The 
state, through its legislature, has the same power 
as an individual debtor to adjust its liabilities with 
the consent of its creditors, although it cannot by 
its own act alone impair the obligation of its eon- 
tracts;? and so the legislatures may provide for the 
compromise and adjustment of claims against the 
state, or for the submission of such claims to 
arbitration.» In such cases the general rules ap- 
plicable between individuals® apply.? 


Conclusiveness of settlement. Where statutes pro- 
vide for settlement of claims against the state by 
appraisers or by arbitration, the state auditor can- 
not dispute such settlement or award but is obliged 
to pay drafts drawn in payment thereof.® 


[§ 457] F. Payment. The payment of claims 
against the state is sometimes specially regulated 
or provided for by law, and the payment of claims 
is of course subject to such restrictions as the law 
may impose; no state official can pay out the 
money of the state, except pursuant to statutory 
authority authorizing and warranting such pay- 
ment;!1 and, where a statute so provides, payment 
cannot be made to claimants indebted to the state, 
withont deducting the amount of their indebted- 
ness.12. Where the constitution makes no provision 
against the payment of a claim which the state 


Va.) 264. > 


Wis.—Frederick v. State, 224 N.W. 
110, 198 Wis. 399; Retelle v. State, 
223 N.W. 840, 198 Wis. 393. 


{a] Unconstitutionality of statute 
authorizing interest.—Act May 31, 
1909 (lL. [1909] p 1218), providing for 
the payment of claims due on the con- 
tract for the purchase of a convict 
farm, being invalid under Const. art 
5 § 26 in so far as it authorizes the 
payment of interest which could not 
legally have been collected under the 
original contract, since the act was 
not passed by a two-thirds vote of the 
house, the state is not liable for such 
‘interest. Jobe v. Urquhart, 143 S.W. 
121, 102 Ark. 470, Ann.Cas.1914A 351. 


92. Flint, etc., R. Co. v. State Au- 
ditors, 60 N.W. 971, 102 Mich. 500; 
State v. Hickman, 29 P. 92, 11 Mont. 


541; Peo. ex rel. Hutchinson v. Soh- 
mer, 143 N.Y.S. 1086, 158 App.Div. 
642; ‘Olcott v. Flemming, 206 N.Y.S. 


89, 123 Misc. 677 [aff 209 N.Y.S. 889]; 


een Auditor, 4 Rand. (25 Va.) 
64. 
{a] Particular statute construed. 


—Under Code Civ. Proc. § 269, pro- 
viding that interest shall be al- 
lowed on each judgment from the 
date thereof to the twentieth day aft- 
er the comptroller is authorized to is- 
sue his warrant for payment or until 
payment if sooner made, where the 
comptroller refused to pay judgment 
of the court of claims dated Nov. 14, 
1911, because certified by the clerk of 
the court of claims, instead of the 
clerk of the board of claims, and, on 
March 7, 1912, obtained the certifica- 
tion of the clerk of the board, and 
paid the judgment two days later, 
claimant was entitled to interest on 
the award to the date of payment, 
the interest not ceasing twenty days 
after the date of the judgment. Peo. 
ex rel. Hutchinson v. Sohmer, 143 
N.Y.S. 1086, 158 App.Div. 642. 


93. Com. vy. Lyon, 72 S.W. 323, 24 
Ky.L, 1747; City of Chadron v. State, 
214 N.W. 297, 215 N.W. 137, 115 Neb. 


650. 


[a] Rule applied as to interest on 
unliquidated claim. Com. vy. Lyon, 72 
S.W. 328, 24 Ky.L. 1747. 


94. Parmenter v. State, 
1035, 185 N.Y. 154. 


95. Sawyer v. Colgan, 86 P. 580, 
834, 102 Cal. 283; Flint, ete., R: Co. 
v. State Auditors, 60 N.W. 971, 102 


31 N.E. 


Mich. 500. 

96. See cases infra this note; and 
note 97. 

[a] Particular statute construed. 


—Under Acts (1912) e 136, providing 
for payment with interest of the defi- 
cit incurred in the operation of the 
house of reform up to June 14, 1910, 
claimants are entitled to interest only 
from June 14, and not from the date 
of the accrual of their claim. Bos- 
worth v. R. H. Wolfe & Son, 166 S.W. 
796.9159) Ky. 28: 


97. Miss.—Whitney v. State, 52 
Miss. 732; State v. Mayes, 28 Miss. 
706; Swann v. Turner, 23 Miss. 565. 


N.Y.— McMaster 
417, 108 N.Y. 542. 


N.C.—Bledsoe v. State, 64 N.C. 392. 


Pa.—Milne Vv. Rempublicam, Bi 
Yeates 102. 


Wis.—State v. Warner, 9 N.W. 795, 
13 N.W. 255, 55 Wis. 271; Martin v. 
State, 8 N.W. 248, 51 Wis. 407. 


Va votates 15. NJBS 


98. Com. vy. Newton, 1 Hen.&M. 
(11, Va.): 90. 

99. Coxe y. State, 39 N.E. 400, 144 
INGNAA EE 


1. Sweeney v. State, 167 N.E. 519, 
25 PL INSY s 4h 72 


2. McBride v. 
651, 110 Mise. 64. 


8. State v. Cobb, 64 Ala. 127. 
see cases infra this section. 


4 Gorman y. Sinking Fund Com'rs, 
25 F, 647; Peo. ex rel. Cayuga Nation 
of Indians v. Commissioners of Land 
Office, 100 N.H. 7385, 207 N.Y. 42; Bax- 


State, 179 N.Y.S. 


And 


} —L. 


ter v. State, 9 Wis. 38. 


[a] Mandatory nature of statute. 
(1909) e@ 255 § 1, empowering 
commissioners of the land office to 
adjust the claim of the Cayuga Na- 
tion by entering into an agreement 
for the settlement of such claim, was 
mandatory, and required the commis- 
Sioners, acting ministerially and not 
judicially, to settle the claim at a just 
sum... Peo. ex rel. Cayuga Nation of 
Indians v. Commissioners of Land Of- 
fice, 100 N.E. 735, 207 N.Y. 42. 


5. State v.. McGinley, 4 Ind. 7; 
Hewitt v. Craig, 5 S.W. 280, 86 Ky. 
23, 9. Ky.L. 232; State v. Ward, 9 
Heisk. (Tenn.) 100. 


6. See Compromise and Settlement 
[12 C. J. p $12 et seq]. 


7. Gorman v. Sinking Fund Com’rs, 
25 F. 647; State v. Ward, 9 Heisk. 
(Tenn.) 100. 


8. Peo. v. Thayer, 63 N.Y. 348. 


9. Disbursement of state funds 
generally see supra § 376. 


Mandamus to compel state officers 
to pay claims against the state see 
Mandamus § 216. 


10. See cases infra this section. 


[a] Claim for extra compensation 
after service rendered, authorized by 
resolution of the senate to be paid 
to its sergeant-at-arms, is not enti- 
tled to be paid where the constitution 
prohibits extra compensation made 
to any agent or public officer after 
Service rendered unless such compen- 
sation or claim be allowed by two 
thirds of the members elected to each 


branch of the general assembl 
State vy. Williams, 34 OhioSt. 218. Si 
ll. State ex rel. Bradshaw v. 


ee eee ae 445, 276 Mo. 600; 
state ex rel. Bybee vy. Hackmann, 
S.W.- 64, 276 Mo. 110. Pine 


12. Long v. McDowell, 52 S.w. 
812,107 Ky. 14, 21 Ky.L. 605; John- 
son y. Auditor, 78 Ky. 282; Stone v. 
Mayo, 55 S.W. 700, 21 Ky.L. 1559. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
’ 
2 
i 


eee ee ga oe 


—§§ 457-458] . 


is lable for and ought to pay, and the state cannot 
be sued either at law or in equity, the power to 
make such payment must be in the legislature.13 
Although appropriations of state funds can be used 
to pay only claims which have been duly authorized, 
audited, and approved according to law,!+ claims 
not properly chargeable to the state do not become 
legal demands simply because audited and approved 
by the auditing officers, and the payment of such 
claims cannot be enforced.1° Money wrongfully 
paid on an award by the auditing officers may be 
recovered back by the state;1® but money paid in 
obedience to the judgment of a court of competent 
jurisdiction not void on its face is not “wrongfully 
used” or “negligently lost” to the state within the 
meaning of a statute authorizing recovery of such 
moneys.'* Where the validity of a claim for serv- 
ices is conclusively shown, claimant is entitled to 
be paid at least to the extent of the unexpended bal- 
ances of the appropriations available for such sery- 
ices for the years in which the services were ren- 
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dered ;*® and, where a fund appropriated for the 
payment of an indefinite number of claims of the 
same kind to arise in the future proves insufficient 
to pay all the claims filed, such claims should be 
paid in full in the order of filing until the appro- 
priation is exhausted.t® A claimant’s right to the 
payment of a just claim against the state is not 
defeated by the wrongful acts of the state officers 
in failing to discharge their duties in connection 
with such payment.?° Where the statute provides 
that no judgment of the court of claims shall be 
paid until the filing of a certificate of the attorney- 
general that he will not appeal, it is incumbent on 
claimant, recovering judgment, to apply for such 
certificate,?! but the statute does not apply where 
appeals from such judgments have been finally de- 
cided, cause remitted, and no further appeal lies.?? 


Acceptance of payment. Acceptance of an amount 
appropriated by the legislature in payment of a 
claim bars a claim for balance due thereon.?® 


xX. ACTIONS 
[By James R. Wiuson] 


[§ 458] A. Capacity To Sue and Be Sued—1l. Ca- 
pacity or Right To Sue. Although the right to sue 
is sometimes expressly conferred by statute,?* it is 
well settled that, independently of any statutory 


13. 
277 Ill. 20 


14. State v. Green, 116 So. 66, 95] ty, 
Fla. 117. f 

Presentment and allowance of|/ Young, 110 
claims against state see supra §§ 430—| 13 Ann.Cas. 345. 


excess 


453. 17. 
15. State v. La Grave, 41 P. 115, 22] 217 Ala. 685. 
Nev. 417. 18. 
16. Colo. arr v. Peo., 146 P. 288,| 197 Ala. 121. 
58 Colo. 483. a 
Iowa.—State v. Young, 110 N.W.| 82 N.W. 751, 13 S.D. 193. 


292, 134 Iowa 505, 13 Ann.Cas. 345. 20. 


Ky.—Com. v. Bacon, 111 S.W. 387,| 60 Neb. 694. 
33 Ky.L. 935; Com. v. Carter, 55 S.W. 21. 
701, 21 Ky.L. 1509. 

Mich.—Bllis v. Board of State Au- 22 
ditors, 65 N.W. 577, 107 Mich. 528. : 

N.Y.—Peo. v. Journal Co., 106 N.E. 23 
759, 213 N.Y. 1; Michigan v. Phoenix - 
Bank, 33 (Ney. 9. E 

N.C.—Worth v. Stewart, 29 S.E. 
579, 122 N.C. 258. ; 

Or.—State v. Brown, 10 Or. 215. 


[a] Rule applied.—The state may 


1205. 


State v. Clements, 117 So. 296, 


Allgood v. Stallings, 72 So. 383, 


State v. Cornell, 84 N.W. 87,] people.” 


Peo. ex rel. Palmer v. Travis, 
119 N.E. 487, 223 N.Y. 150. 


24 See statutory provisions; and 
eases infra this note. 


[a] Bight to sue under statutes.— 202 Mo. 120 
: é (1) Under a statute authorizing suits NOs é 
sue to recover money paid by itS] by the state in all cases where, under 


provision therefor, a state may sue in its own courts 
either as sovereign,”® or by virtue of its rights as a 
political corporation.?® Also, a state may -sue in the 
courts of a sister state, at least to enforce its rights 


Fergus v. Russel, 115 N.E. 166, ] compute the amount owing for bind- | Co., 49 N.E. 809, 150 Ind. 21, 47 L.R.A. 
y ing from examination of the work] 627. 

done; and it was immaterial whether 
payment was 
through design or mistake. 
N.W. 292, 134 Iowa 505, 


Brae Mo.—State v. Saline County Ct., 51 
ale) Mo. 350, 11 Am.R. 454. 


State v. 
Or.—State v. Metschan, 46 P. 791, 
53 P. 1071, 32 Or. 872, 41 L.R.A. 692. 


Wash.—State v. Holmes, 234 P. 275, 
133 Wash. 543. 


[a] Beason for rule.—‘“‘In such 


cases the state has a right, by virtue 
of its high prerogative power, to call 


Meade County Bank v. Reeves,| ynon the courts, through its proper 


law officer, to protect the rights of its 
State v. Metschan, 46 P. 
791, 53 RP. 1071, 32 Or. 372, 385, 41 
L.R.A. 692. 


Ala.—Wolffe v. State, 79 Ala. 
201, 58 Am.R. 590. 


Colo.—Brown v. State, 5 Colo. 496 
[error dism 1 S.Ct. 175, 106 U.S. 95, 


Olcott v. Flernaming, 206 N.Y.S. 
89, 123 Misc. 677 [aff 209 N.Y.S. 889]. 26. 


Peterson, Shirley & Gunther v.| 27 L.Ed. 132]. 
State, (Neb.) 232 N.W. 94, 70 A.L.R. 


Ind.—State v. Ohio Oil Co., 49 N.E. . 
809, 150 Ind. 21, 27, 47 L.R.A. 627. 


Minn.—State v. Grant, 10 Minn. 39. 
Mo.—State v. Moody, 100 S.W. 619, 


Or.—State v. Duniway, 128 P. 853, 


treasurer to its game commissioner, 
for traveling expenses outside the 
state, without review by direct court 
proceedings of its auditor’s findings 
in issuing his warrant. Farr v. Peo., 
146 P. 288, 58 Colo. 483. 


[b] Defense of voluntary payment 
(1) is not available against the state, 
suing one for money which the state 
treasurer, with nowledge of the 
facts, paid him on an unlawful claim. 
Farr v. Peo., 146 P. 238, 58 Colo. 483. 
(2) So, in an action by the state for 
the recovery of a sum paid the state 
bookbinder in excess of that allowed 
by law, the defense of voluntary pay- 
ment could not applied, the certificate 
of the secretary of state that the sum 
paid was due being not conclusive, 
although made under Code § 120, pro- 
viding that the secretary of state shall 


like circumstances, an action would 
lie between individuals, the state may 
maintain ejectment to recover lands 
which it holds in trust for the sev- 
eral townships of the state. Gaston 
v. State, 7 So. 340, 88 Ala. 459. (2) 
Where there is a statute giving a 
state the general power to sue, and 
it becomes entitled to the possession 
and use of land, no special legislative 
act is necessary to authorize a suit 
by the state for its recovery. State 
V.. Travis County, “21 S.W. 1029; 85 
Tex. 435. 


25. Colo.—Peo. v. Tool, 86 P. 224, 
35 Colo. 225, 117 Am.S.R. 198, 6 L.R.A. 
N.S. 822. 


Ind.—Darnell v. State, 90 N.E. 769, 
174 Ind. 143 [aff 33 S.Ct. 120, 226 U.S. 
390, 57 L.Ed. 267]; State v. Ohio Oil 


63 Or. 555. 


Tex.—State v. Thompson, 64 Tex. 
690; State v.. Delesdenier, 7 Tex. 76. 


vVt.—State Treasurer vy. Cross, 9 Vt. 
289, 31 Am.D. 626. 


W.Va.—State v. Burkeholder, 5 §, 
EK. 439, 30 W.Va. 593. 


[a] Principle underlying rule.— 
“The right springs from the general 
principle that every person, whether 
natural or artificial, capable of mak- 
ing a contract or suffering wrong, 
may have an action to enforce the 
one and to redress the other.” Brown 
v. State, 5 Colo. 496, 497 [error dism 
BS: Ce wtb, 11067 U.S. 09 bye takes 
132]. See Delafield y. Illinois, 2 Hill 
ase 159, 26 Wend. 192 (to same ef- 
hee). 


300 [59 C.J.] 


as a corporation ;27 and in the federal courts, ap- 
parently in its sovereign capacity,?® as well as its 


corporate capacity.”® 


STATES 


[§ 459] 2. Liability and Consent of State To Be 


27. 
510. 


Miss.—Hines vy. North Carolina, 18 
Miss. 529. 


Mo.—State ex rel. Freeling v. Na- 
tional City Bank of Kansas City, 274 
S.W. 945, 220 Mo.App. 474 [transf 267 
S.w. 118]. 


N.Y.—Delafield v. Illinois, 2 Hill 
159, 26 Wend. 192; Indiana v. Woram, 
6 Hill 33. 


Ohio.—Spencer y. Brockway, 1 Ohio 
259, 13° Am:.D: 615. 


Tenn.—Moore v. Tate, 11 S.W. 935, 
87 Tenn. 725, 10 Am.S.R. 712. 


[a] Reason for rule.—‘In that ca- 
pacity it may contract and acquire 
rights; and there can be no reason 
why, like every other legal being, it 
‘should not be allowed to sue for the 
redress of, wrongs. . . . I see no 
difference whether the state sues 
in its own courts or in those of an- 
other jurisdiction.” Delafield v. I1- 
linois, 2 Hill (N.Y.) 159, 162, 26 Wend. 
192. 


[b] Suits permitted in other 
states.—(1) Where a note is executed 
in the state of Kansas to the state 
of Illinois, as payee, the latter state 
may sue on the note in the courts of 
Kansas, and they will treat plaintiff 
as a corporation organized under the 
laws of Illinois. Esley v. Peo., 23 
Kan. 510. (2) A state, which under 
its statutes becomes vested with 


Kan.—Esley v. Peo., 23 Kan. 


title to the. assets of an insolvent” 


bank of the state, may sue a debtor 
in another state to collect a debt ow- 
ing to the bank, and existence of res- 
ident creditors of the insolvent bank 
is immaterial, if there exists in the 
state of the forum a statute permit- 
ting suits in its courts on transitory 
causes of action accruing under, or 
by virtue of, the laws of another 
state. State ex rel. Freeling v. Na- 
tional City Bank of Kansas City, 274 
S.W. 945, 220 Mo.App. 474 [transf 
267 S.W. 118]. (3) Action may be 
brought by the state of Illinois to 
recover possession of, and enjoin ne- 
gotiations of, state bonds illegally 
possessed by defendant under a void 
contract with a_ state officer. Dela- 
field v. Illinois, 2 Hill (N.Y.) 159, 26 
Wend. 192. 


[b] Penal laws of one state (1) 
will not be enforced by the courts of 
another state (Indiana v. John, 5 Ohio 
217), (2) but a judgment for the vio- 
lation of penal laws of a sister state 
may be the foundation of an action 
in another state (Spencer v. Brock- 
way, 1 Ohio 259, 13 Am.D. 615). 


28. Georgia v. Tennessee Copper 
Con 2uuse Ct 1615, 206 US: 2380. 51 ska 
Ed. 1038, 11 Ann.Cas. 488; Kansas v. 
Colorado, 22 S.Ct. 652, 185 U.S. 125, 
46 L.Ed. 838. 


29. Texas v. White, 7 Wall. (U.S.) 
700, 19 L.Ed. 227; Florida v. Ander- 
son, 91 U.S. 667, 23 L. Ed. 290; State 
vy. Atkins, 10 F.Cas.No. 5,350, 1 Abb. 
22, 35 Ga. 315. See Georgia v. Brails- 
ford, 2 Dall. 402, 1 L.Ed. 483 (where 
the state sued to enjoin defendants 
from defrauding it of a debt it had 
obtained by way of confiscation). 


380. Immunity of foreign sover- 
eigns from suit see International Law 
§ 20. 


Sovereignty of states generally see 


ee § 2. 


U.S.—Smith v. Reeves, 20 S.Ct. 
919, Wst Ss. 436, 44 L.Ed. 1140; Beers 


v. Arkansas, 20 How. 527, 15 L.Ed. 
991.5 Adams v. Bradley, 1 F.Cas.No. 
48, 5 Sawy. 217; Hollingsworth v. 


Virginia, 3 Dall. 378, 1 L.Ed. 644. 


Ala.—Doe ex dem. State Land Co. 
v. Roe, 51 So. 991, 166 Ala. 63. 


Ariz.—State v. Sharp, 189 P. 631, 21 
Ariz., 424. \ 


Ark.—Auditor v. Davies, 2 Ark. 494. 


Cal.—State v. Royal Consol. Mining 
Co., 202 P. 133, 187 Cal. 343; Melvin 
Vv. State, Donk, 416; t2aCale 16; Peo. 
v. Miles, 56 Cal. 401; Sharp v. Contra 
Costa County, 34 Cal. 284; Peo. v. 
Talmage, 6 “Cal. 25605 Hunsaker v. 
Borden, 5 Cal. 288, 63 Am.D: 130; 
Liebman v. Richmond, 284 P. 731, 103 
Cal.App. 354; Rauschan v. Gilbert, 
253 P. 173, 80 Cal.App. 754; Western 
Assur. Co. of Toronto v. Sacramento 
& San Joaquin Drainage Dist., 237 P. 
59, 72 Cal.App. 68; McClellan v. State, 
170 PB. 662, 35 Cal.App. 605. 


Colo.—In re Constitutionality of 
Substitute for Senate Bill No. 83, 39 
P. 1088, 21 Colo. 69. 


Conn.—State v. Anderson, T3rAs toss 
82 Conn. 392. 


Fla.—Southern Drainage Dist. v. 
State, 112 So. 561, 93 Fla. 672; Hamp- 
ton v. State Board of Education, 105 
So. 323, 90 Fla. 88, 42 A.L.R. 1456; 
Bloxham v. Florida Cent., ete., R. Co., 
17 So. 902, 35 Fla. 625; McWhorter 
v. Pensacola, etc., R. Co., 5 So. 129, 24 
Fla. 417, 12 Am.S.R. 220, 2 L.R.A. 504. 


Ga.—Western Union Telegraph Co. 
v. Western & A. R. Co., ‘83 S.E. 135, 
142 Ga. 532; Peeples v. Byrd, 25 S.E. 
677, 98 Ga. 688; Western, ete., R. Co. 
v. State, 14 L.R.A. 4388; Printup v. 
Cherokee R. Co., 45 Ga. 365. 


Tdaho.—Davis v. State, 163 P. 373, 
30 Idaho 137; Thomas v. State, 100 
P. 761, 16 Idaho 81; Hollister v. State, 
71 PB. 541, 9 Idaho 8. 


Ill.—Peo. v. Chicago Sanitary Dist., 
71 N.E. 334, 210 Ill. 171; Peo. v. Du- 
laney, 96 Ill. 503. 


Ind.—Spring Valley Coal Co.~ v. 
State, 154 N.B. 380, 198 Ind. 620; State 
v. Ralston, 105 N.E. 54, 182 Ind. 150; 
Carr v. State, 26 N.E. 778, 127 Ind. 
204, 22 Am.S.R. 624, 11 L.R.A. 370; 

Pattison v. Shaw, 6 Ind. 377. 


owa.—Cross v. Donohoe, 210 N.W. 
532. 202 Iowa 484; Mills Pub. Co. v. 
Larrabee, 42 N.W. 5938, 78 Iowa 97. 


Kan.—Purity Oats Co. v. State, 264 
P. 740, 125 Kan. 558; Heman Const. 
Co. v. Capper, 182.P. 386, 105 Kan. 
291; State v. Appleton, 84 P. 753, 73 
Kan. 160; Asbell v. State, 55 P. 338, 
60 Kan. 51. 


Ky.—Board of Councilmen of City 
of Frankfort v. State Highway Com- 
mission, 32 S.W.(2d) 1008, 286 Ky. 
253; Taylor v. Westerfield, 26 S.W. 
(2a) 557, 233 Ky. 619, 69 AR EIGER: 482; 
Hunt-Forbes Const. Co. v. Robinson, 
12 S.W.(2d) 308, 227 Ky. 138; Tate v. 


Salmon, 79 Ky. 540, 3) Ky. 73859 Dit 
vine v. Harvie, 7 T.B.Mon. 439, 18 
Am.D, 194. 


La!—State v. Liberty Oil Co., 97 So. 
438, 154 Lia. 267; State ex rel. Louisi- 
ana Trust & Savings Bank v. Board of 
Liquidation of State Debt, 67 So. 370, 
186 La. 571; State v. Gaines, 15 So. 
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Sued®°—a. In General. A state, by reason of its 
sovereignty, is immune from suit and it cannot be 
sued without its consent, in its own courts,*! the. 


ow - 


174, 46 La.Ann. 431; State v. Lazarus, 
5 So 289, 40 La.Ann. 856; State v. 
Jumell, 38 La.Ann. 337 [att LO See 
Saws 134 U.S. 230, 33 L.Wd. 891]; State 
v. Burke, 33 La.Ann. 498. 


Me.—Weston v. Dane, 53 Me. 372. 


Mad.—State v. Wingert, 104 A. 117, 
132 Md. 605; State v. Baltimore, etc., 
R. Co.;, 34 Md. 344 [aff 21 Wall. (U.S.) 
456, 22 L.Ed. 678]. 


Mass.—Knights v. Burrell, 128 N.H. 
637, 236 Mass. 336; McCarthy Coun We 
Rendle, Nara: 39, 222 Mass. 405; 
McArthur Bros. Co. v. Com., 83 N.E. 
334, 197 Mass. 137; Hodgdon v. Ha- 
verhill, 79 _N-B. 830, 193 Mass. 406; 
Milford v. Come. L6 N.E. 516, 144 Mass. 
64; Wesson v. ‘Com., 10 N.E. 762, 144 
Mass. 6 Ose Drove etc., R. Co. v. Com., 
127 Mass. 43. 

Mich.—McDowell v. Fuller, 135 


N.W. 265, 169 Mich. 332; Auditor-Gen. 
v. Van Tassel, 40 N.W. 847, 73 Mich. 


28; Ottawa County vy. Auditor-Gen. ~ 
36 N.W. 702, 69 Mich. 1; Sanilac 
County v. Auditor-Gen., 36 N.W. 794, 


68 Mich. 659; Burrill v. Auditor-Gen., 
9 N.W. 273, 46 Mich. 256; Ambler v. 
Auditor-Gen., 38 Mich. 746; Michigan 
State Bank v. Hammond, 1 Dougl. 
527; Michigan State Bank v. Hast- 
ings, 1 Dougl. 225, 41. Am.D. 549; 
Michigan State Bank v. Hastings, 
Walk. 9. 


Minn.—In re Delinquent ,Real Es- 
tate Tax Proceedings against Lands 
in Polk County, 234 N.W. 691, 182 
Minn. 437. 


Miss.—Ayres v. Board of Trustees 
of Leake County Agr. High School, 
98 So. 847, 134 Miss..363;, Hall v. 
State, 29 So. 994, 79 Miss. 38. 


Mo.—State ex rel. State Highway 
Commission of Missouri v. Bates, 296 
S.W. 418, 317 Mo. 696. 


Mont.—Mills v. Stewart, 247 P. 332, 
76 Mont. 429, 47 A.L.R. 424; Fisk v. 
Cuthbert, 2 Mont. 593; Langford v. 
King, 1 Mont. 33. 


Neb.—State v. Mortensen, 95 N.W. 
831, 69 Neb. 376. 


N.H.—In re Opinion of the Justices, 
81 N.H. 5738, 128 A. 812; Bow v. Plum- 
mer, 104 A. 35, 79 N. H. 23. 


N.J.—Lodor v. Baker, 39 N.J.Law 
49; American Dock, ete., Co. v. Public 
pepo 32 N.J.Eq. 428 [aft 35 N.J.Eq. 


N.M.—Looney _ v. Stryker, 249 P. 
112, 31 N.M. 557, 50 A.L.R. 1404; State 
v. Field, 207 BP. 8059; 27-N.M. 384, 


N.Y.—Buckles v. State, 117 N.E: 
811, 221 N.Y. 418; Metropolitan Trust 
Co.’ of New York v. State Board of 
Tax Com’rs, 115 N.E. 1000, 220 N.Y. 
344; Peo. v. Inman, 90 N.E. 438, 197 
N.Y. 200; Sanders v. Saxton, 75 ’N.E. 
529, 182 N.Y. 477, 108 Am.S.R. 826, 1 


LRANSy 7275 In re Hoople 72 
N.B. 229). 179) N.Y. 308; oduocke, ve 
State, 35 N.E. 1076, 140 N.Y. 480; 


Gates v. State, 28 N.E. 373, 128 N.Y. 
Rexford v. State, 11 N.B. 514, 

N.Y. 229; Peo. v. Dennison, 84 
NSY. (272. Pave 32 Hun 317, 8 Abb.N. Cas. 
147, and aff 59 How.Pr. "157, 8 Abb.N. 
Cas. 128]; Peo. v. Stephens, Wa. SN 
527 [aff 51 How.Pr. 235]; Peo. v. Cur- 
tis, 50 N.Y. 3205 20 sAm R483) Dea, 
Stalter, Inc., v. State, 219 N.Y.S. 324, 
219 App. Div. 207; Peo. v. Greylock 
Const. Co., 209 N.Y.S. 735, 213 App. 
Div. 21; Durant v. Whedon, i194 N.Y.S. 
126, 201 App.Div. 196; Lippmann Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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courts of a sister state,?? or, by an individual, in the 
However, unless there is a con- 
stitutional provision rendering the rule otherwise,?+* 


federal courts.?3 


“Mende, 139 N.Y.S. 298, 154 App.Div. 


464; Nussbaum v. State, 104 N.Y.S. 
527, 119 App.Div. 755; Seitz v. Mes- 
serschmitt, 102 N.Y.S. 732, 117 App. 
Div. 401 [aff 81 N.B. 1175, 188 N.Y. 
587]; Peo. v. Dennison, 28 Hun 330; 
In re Certain Lands on North Shore 
of Harlem River in City of New York, 
217 N.Y.S. 544, 127 Mise. 710; Town 
of New Lebanon v. State, 181 N.Y.S. 
322, 111 Misc. 310; Smith v. State, 
118 N.Y.S. 780, 65 Misc. 376; Flower 
v. State, 121 N.Y.S. 96, 65 Misc. 147; 
Meigs v. Roberts, 24 Misc. 670, 54 N.Y. 
S. 214; Liersted v. Peo., 1 Abb.Pr. 385. 


N.C.—O’Neal v. Wake County, 145 
S.E. 28, 196 N.C. 184; Rotan v. State, 
141° S.E. 733, .195 N.C.) 291; Calkins 
Dredging Co. v. State, 131 S.E. 665, 
191 N.C. 243; Carpenter vy. Atlanta & 
Cc, A. L. Ry. Co., 114 S.E. 693, 184 N.C. 
400; Battle v. Thompson, 65 N.C. 406. 


N.D.—Watland v. North Dakota 
Workmen’s Compensation Bureau, 225 
N.W. 812, 58 N.D. 303; State v. Lowe, 
210 N.W. 501, 54 N.D. 637. 


Ohio.—Raudabaugh v. State, 118 
N.E. 102, 96 OhioSt. 513 [writ of error 
dism 39.S.Ct. 16, 248 U.S. 32, 63 L.Ed. 
108]; Miers v. Zanesville, etc., Turn- 
pike Co., 11 Ohio 273; Friand, etc., 
Paper Co. v. Public Works, 7 OhioDec. 
(Reprint) 56, 1 Cine.L.Bul. 92; Levy 
v. Kirtley, 5 OhioN.P.N.S. 529. See 
also State v. Franklin Bank, 10 Ohio 
‘91 (holding that a judgment cannot 
be rendered against the state). 


Okl.—National Surety Co. v. State 
pepcae: Board, 152 P. 389, 49 Okl. 


Or.—United Contracting Co. v. Du- 
by, 292 P. 309; Mohler v. Fish Com- 
missioner of State of Oregon, 276 P. 
691, 129 Or. 302; Salem Mills Co. v. 
ord, 69° PRP; 1033)°70 P.832, 42 Or. 82: 


Pa.—Collins v. Commonwealth, 106 
A.. 229, 262 Pa. 572; Williamsport, 
ete, Rs Co. -v; Com: 33 Pa.'288-In re 
Policies, 33 Pa.Co. 352. See Pennsyl- 
vania R. Co. v. Duquesne Borough, 
46 Pa. 223 (recognizing rule). 


S.C.—Morrah v. Dr. John De La 
Howe Industrial School, 113 S.E. 70, 
120 S.C, 197; State v. Murray, 62 S.E. 
593; State v. Murray, 60 S.E. 928, 79 
S.C. 316 [aff 29 S.Ct. 465, 213 U.S. 174, 
53 L.Ed. 752]; Columbia Water-Power 
Co. v. Columbia Electric St. R., etc.. 
Co., 20 S.E. 1002, 43 S.C. 154 [aff 19 
S.Ct. 247, 172 U.S. 475, 43 L.Ed. 521]; 
Lowry v. Thompson, 1 S.H. 141, 25 
S.C. 416; Whaley v. Gaillard, 21 S.C. 
560 [writ of error dism, 8 S.Ct. 1053, 
127 U.S. 216, 32 L.Ed. 125]; State v. 
Corbin, 16 S.C. 533; State v. Bald- 
Winn aur too. ix p. Dunn, 8 S.C. 
207; Treasurers v. Cleary, 37 S.C.L. 
372. 


S.D.—Wisconsin Granite -Co. v. 
State, 223 N.W. 600, 54 S.D. 482; Sig- 
wald v. State, 208 N.W. 162, 50 S.D. 
37. 


Tenn.—General Oil Co. v: Crain, 95 
S.W. 824, 117 Tenn. 82, 121 Am.S.R. 
967 [aff 28 S.Ct. 475, 209 U.S. 211, 52 
L.Ed. 754]; State v. Odom, 25 Sw. 
105, 93 Tenn. 446; State v. Tennessee 
Bank, 3 Baxt. 395. 


Tex.—Herring v. Houston. Nat. 
Exch. Bank, 269 S.W. 1031, 114 Tex. 
394; Marshall v. Clark, 92 Tex. 23: 
Auditorial Bd. v. Arles, 15 Tex. 72; 
Hosner v. De Young, 1 Tex. 764; Parr 
v. Dunlap, (Civ.App.) 26 S.W. (2d) 


1082; York vy. Alley, (Civ.App.) 25 
S.W.(2d) 193; Sherman v. Cage, (Civ. 
App.) 279 S. W. 508; Chapman. v. 


Guaranty State Bank, (Civ.App.) 259 
S.W. 972 [rev on other grounds 


STATES 


(Commn.App.) 267 S.W. 690]; Row- 
land v. Klepper, (Civ.App.) 189 S.W. 
1083 [mod on other grounds (Commn. 
App.) 227 S.W. 1096]. 


Utah.—Dall v. State, 134 P. 632, 42 
Utah 498; Wilkinson v. State, 134 P. 
626, 42 Utah 483. 


Va.—Commonwealth v. Ferries Co., 
92 S.E. 804, 120 Va. 827; Cornwall v. 
Com., 3 Am.S.R. 121, 82 Va. 644 [writ 
of error dism 10 S.Ct. 1067, 136 U.S. 
634, 84 L.Ed. 554]; Dunnington v. 
Ford, 80 Va. 177; Public Works v. 
Gannt, 76 Va, 455. 


[a] Reasons for and against rule. 
—(1) ‘Various foundations for the 
principle upon which this exemption 
of liability from suit is based have 
been given, the broader reason being 
that it would be inconsistent with the 
very idea of supreme executive power, 
and would endanger the performance 
of public duties.” McClellan v. State, 
170 P. 662, 35 Cal.App. 605, 606. (2) 
“Our American notion that a State 
cannot be sued by one of its own citi- 
zens without the consent of the Gov- 
ernment expressed in a constitutional 
form . . might have been plausi- 
bly challenged, if the question was an 
open one in the courts of this coun- 
try, as a sickly exotic in American 
soil, where government is not pre- 
scribed to the people by a superior 
power, but is merely the organ of 
their own sovereignty and the crea- 
tion of laws enacted by themselves, 
and which derive all their obligatory 
force from the mutual consent of 
those who are to render them obedi- 
ence. Because in the absence of any 
affirmative law to create exemption 
from liability, and as between a cit- 
izen who created a State government 
and that government, on a question 
relating to any individual right in- 
tended to be secured to that citizen 
by the institution of that government, 
there could be no more reason for re- 
fusing the right according to the es- 
tablished forms of law, than there 
could be for refusing the same right 
against another corporation that was 
also created by the people, not by 
themselves in person, but by the ex- 
ertion of the organ of their sovereign- 
ty, unless it could be shown that they 
had first delegated certain powers, 
and then surrendered to the govern- 
ment thus created all their other pow- 
ers, which is directly in the face of 
the Bill of Rights.” State v. Curran, 
12 Ark. 321, 344, 345. 


62. Gare tv. Seright l= BarbiCh: 
(N.Y.) 157; Paulus v. State of South 
Dakota, 227 N.W. 52, 58 N.D. 643; 
Paulus v. State of South Dakota, 201 
N.W. 867, 52 N.D. 84; Dalrymple’s 
Est., 81 Pa.Co. 177; Moore v. Tate, 11 
S.W. 935, 87 Tenn. 725, 10 Am.S.R. 
712; Tappan v. Western, etc., R..Co., 
3 Lea (Tenn.) 106. See also Nathan 
v. Virginia, 1 Dall. (Pa.) 77 note, 1 
L.Ed. 44 note (holding that a foreign 
attachment could not be had in Penn- 
sylvania against goods of Virginia 
which happened to be actuated in the 
former state). 


[a] Reason for rule.—‘‘Should the 
judicial branch of the government of 
one state undertake to define the legal 
obligations of a nonconsenting sister 
state, it would, in effect, be denying 
the sovereignty of the latter. A state 
eannot remain the supreme master of 
its own affairs if it must yield to ex- 
ternal conceptions in matters of jus- 
tice and right.” Paulus v. State of 
South Dakota, 227 N.W. 52, 58 N.D. 
643, 649. 
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a state’s immunity from suit is a privilege which may 
be waived by the proper authority.?° 
may be sued whenever it has consented thereto ;?® 


Hence, a state 


[b] Immunity is same as that of 
state in which court is held.—Paulus 
v. State of South Dakota, 227 N.W. 
52, 58 N.D. 648; Moore v. Tate, 11 
S.W. 935, 87 Tenn. 725, 10 AmSR 712. 


33. In.re State of New York, 41 
S.Ct. 588, 256 U.S. 490, 65 L.Hd. 1057 
(gr writ of prohibition 268 E..561]; 
Palmer v. State of Ohio, 39 S.Ct. 16, 
248 U.S. 32, 63 L.Ed. 108; Murray v. 
Wilson Distilling Co., 213 US vous 
Automobile Abstract & Title Co. v. 
Haggerty, 46 F.(2d) 86; O’Connor v. 
Slaker, 22 F.(2d) 147 [appeal dism 
Slaker v. O’Connor, 49 S.Ct. 158, 278 
U.S. 188, 73 L.Ed. 258]; Oliver Ameri- 
ean Trading Co. v. Government of U. 
S. of Mexico, 5 F.(2d) 659; Port 
Royal & A. Ry. Co. v. South Carolina, 
60 F. 552; State v. Murray, 60 S.E. 
928, 79 S.C. 316 [aff 29 S.Ct. 465, 213 
U.S. 174, 53 L.Ed. 752]. 


34. Cox v. Board of Trustees of 
University of Alabama, 49 So. 814, 161 


Ala. 639; Alabama Girls’ Industrial 
School v. Reynolds, 42 So. 114, 143 
Ala. 579; Arkansas State Highway 


Commission v. Dodge, 
879, 181 Ark. 539. 


[a] Constitutional provision pro- 
hibiting state from being made party 
defendant in any court of law or 
equity, and containing no exception 
permitting the exemption from suit to 
be waived, absolutely prohibits juris- 
diction in the court, and neither the 
legislature nor any agent of the state 
can Waive the state’s immunity by a 
failure to plead to the jurisdiction of 
the court, or otherwise. Alabama In- 
dustrial School v. Adler, 42 So. 116, 
144 Ala. 555, 113 Am.S.R. 58; Arkan- 
sas State Highway Commission v. 
Dodge, 26 S.W.(2d) 879, 181 Ark. 539. 
See also Peo. v. Chicago Sanitary 
Dist., 71 N.E. 334, 210 Ill. 171 (hold- 
ing that, if such a constitutional im- 
munity can be waived at all, it can 
only be waived by the legislature, and 
an attempted wajver by the attorney- 
general is ineffectual). But see St. 
Louis Southwestern Ry. Co. v. Yates, 
23 F.(2d) 283 (construing such a con- 
stitutional provision to mean that the 
state cannot be compelled to defend, 
but that it can voluntarily appear and 
ask to be made a defendant). 


35. U.S.—Gunter v. Atlantic Coast 
Line R. Co., 267 S.Ct. 252; 200950 5S) 273, 
50 L.Ed. 477; Clark v. Barnard, 2 S.Ct. 
878, 108 U.S. 436, 27 L.Ed. 780; O’Con- 
nor v. Slaker, 22 F.(2d) 147 [appeal 
dism Slaker v. O’Connor, 49 S.Ct. 158, 
278 U.S. 188; 73. L.Ed. 258); Utah 
Const. Co. v. State Highway Commis- 
sion of Wyoming, 16 F.(2d) 322 [rev 
on other grounds 23 F.(2d) 638]. 


Cal.—Heron v. Riley, 289 P. 160 
[superseding op 284 P. 2091. 


Ky.—Com. v. Haly, 51 S.W, 430, 106 
Ky. 716, 21 Kyl 666. 


Mich.—Peo. v. Detroit, G. H. & M. 
Ry. Co., 121 N.W, 814, 157 Mich. 144, 


N. Y.—Village of Hudson Falls v. 
State, 181 N.Y.S. 189, 111 Misc. 304. 


Va.—Dunningtons v. Pres. & Dir. N. 
W. Turnp. Road, 47 Va. 160. 


[a] State’s immunity from suit in 
federal courts, under the Eleventh 
Amendment, is a personal privilege 
which may be waived in a case other- 
wise within the jurisdiction of the 
court. See Federal Courts § 52. 


36. U.S.—Clark v. Barnard, 2 S.Ct, 
878, 108 U.S. 436, 27 L.Ed. 780; Cur- 
ran v. Arkansas, 15 How. 304, 14 L.Ed. 
705; Saranac Land, etc., Co. v. Rob- 
erts, 68 F. 521. 
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ani the voluntary appearance of a state in a suit 
may constitute a waiver for that particular suit ;*7 
but consent or appearance by an officer, who has no 
authority to waive the immunity of the state, is, of 


course, ineffectual.** : 


[§ 460] b. Consent by Constitutional and Statu- 
tory Provisions. By their adoption of the federal 
constitution the various states of the Union have 
given their consent to be sued in the supreme court 
of United States by another state or by the United 
States.2® However, neither the laws nor the consti- 


Ark.—State v. Curran, 12 Ark. 321 
[rev 15 How.(U.S.) 304, 14 L.Ed. 705]. 


Colo.—Board of Com’rs of El Paso 
County v. City of Colorado Springs, 
130-P. 301,°66- Colo, 111. 


Kan.—McCandliss Const. Co. v. 
Board of Com’rs of Neosho County, 
296 P. 720, 182 Kan. 651. 


La.—State v. Montegut, 7 Mart. 447. 


Mass.—wNash v. Commonwealth, 54 
N.E. 865, 174 Mass. 335. 


Miss.—Farish v. State, 5 Miss. 170. 


Mo.—State ex rel, State Highway 
Commission of Missouri v. Bates, 296 
S.W. 418, 317 Mo. 696. 


Neb.—Peterson v. State, 203 N.W. 
1002, 113 Neb. 546 [rev 209 N.W. 221, 
114 Neb. 612]. 


Nev.—State v. Hallock, 22 P. 123, 
20 Nev. 326. 


N.Y.—Anderson v. John L. Hayes 
Const; Co., 153" NeE.. 28,7243 NoY-: 
140; Haley v. Sheridan, 83 N.H. 296, 
199 N.Y. 3381; Rexford v. State, 11 
N.H. 514, 105 N.Y. 229; Nussbaum v. 
State, 104 N.Y.S. 527, 119 App.Div. 
755; Meigs v. Roberts, 59 N.Y.S. 215, 
42 App.Div. 290 [rev on other grounds 
56 N.E. 838, 162 N.Y. 371, 76 Am.S.R. 
322]; O’Neil v. Murray, 198 N.Y.S. 
705, 120 Mise. 151; Lenox v. State. 
114 N.Y.S. 744, 61 Misc. 28. 


$.C.—Carolina Nat. Bank v. State, 
Saige 629, 60 S.C. 465, 85 Am.S.R. 


eee v. Crutchfield, 3 Head 


Tex.—State v. Elliott, 
212 S.W. 695. 


Va.—Western State Hospital  v. 
Mackey,.i45 S.E. 419, 151 Va. 495; 
Stuart v. Smith-Courtney Co., 96 S.H. 
241, 123 Va. 231; Parsons v. Com., 80 
Va. 163; Higginbotham v. Com., 25 
Gratt. (66 Va.) 627; Atty.-Gen. v. 
Turpin, 3 Hen.&M. (13 Va.) 548. 


87. Gunter v. Atlantic Coast Line 
R.. Coz, 26. S.Ct: 252, 200°U.S. 273,50 
L.Ed. 477; Clark v. Barnard, 2 S.Ct. 
~$878, 108 U.S. 436, 27 L.Ed. 780; . State 
v. Smith, 152 N.E. 836, 85 Ind.App. 56; 
McKeown v. Brown, 149 N.W. 593, 
167 Iowa 489. 


[a] Appearance and smbmission to 
jurisdiction of a court of sister state 
submits a state to all proper mat- 
ters of adjudication involved in the 
suit. Tappan v. Western, etc., R. Co., 
3 Lea (Tenn.) 106. 


33. U.S.—O’Connor v. Slaker, 22 
F,(2d) 147 [appeal dism 49 S.Ct. 158, 
278: U.S: 188.73, Hd. 258); Title 
Guaranty & Surety Co., of Scranton, 
Pa., v. Guernsey, 205 F. 94; Adams v. 
Bradley, 1 F.Cas.No. 48, 5 Sawy. 217. 


Kan.—Purity Oats Co. v. State, 264 
PRP. 740, 125 Kan. 558. 


Neb.—McNeel v. State, 234 N.Ww. 
786, 120 Neb. 674; Hidenmiller vy. 
State, 233 N.W. 447; McShane v. Mur- 
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tution of the United States give individuals the 
right to sue a state, in either a federal or state 
court,#° and, although a state’s consent to be sued in 
its own courts may be expressed in the state consti-_ 


tution,#! constitutional provisions authorizing or re- 


ray, 184 N.W. 147, 106 Neb. 512; State 
sane County Bank, 8 Neb. 


N.H.—Bow v. Plummer, 104 A. 35, 
09) NGHe 28: 


N.Y.—Metropolitan Trust Co. of 
City of New York v. State Board of 
Tax Com’rs of New York, 115 N.E. 
1000, 220 N.Y. 344; Switzer v. Com- 
missioners for Loaning Certain Mon- 
eys of the United States in New York 
County, 119 N.Y.S. 383, 134 App.Div. 
487; Seitz v. Messerschmitt, 117 App. 
Div. 401, 102 N.Y.S. 732 [aff 81 N.E. 
1175, 188 N.Y. 587]; Smith v. Doe, 111 
NiYiS 520. 


Okl.—National Surety Co. v. State 
Banking Board, 152 P. 389, 49 Okl. 
184; Lankford v. Schroeder, 147 P. 
1049, 47 Okl. 279, L.R.A.1915F 623. 


S.C.—Morrah v. Dr. John De La 
Howe Industrial School, 113 S.E. 70, 
120 S.C. 197; Ex p. Dunn, 8 S.C. 207. 


See Porto Rico v. Martinez, 28 Por- 
to Rico 635 (applying rule with refer- 
ence to government of Porto Rico). 


[a] Waiver can be only by legis- 
lature (1) and neither the attorney- 
general, nor any other officer of the 
state, can, without legislative author- 
ity, waive the immunity of the state 
by a voluntary appearance and fail- 
ure to object to the court’s jurisdic- 
tion. O’Connor vy. Slaker, 22 F.(2d) 
147 [appeal dism 49 S.Ct. 158, 278 
U.S. 188, 78 L.Ed. 258]; Title Guar- 
anty & Surety Co., of Scranton, Pa. v. 
Guernsey, 205 EF. 94; People v. Chi- 
cago Sanitary Dist., 71 N.E. 334, 210 
Ill. 171; Purity Oats Co. v. State, 264 
P. 740, 125 Kan. 558; Hidenmiller v. 
State, (Neb.) 233 N.W. 447; McShane 
v. Murray, 184 N.W. 147, 106 Neb. 512; 
Bow v. Plummer, 104 A. 35, 79 N.H. 
23; Switzer v. Commissioners. for 
Loaning Certain Moneys of the Unit- 
ed States in New York County, 119 
N.Y.S. 383, 134 App.Div. 487; Morrah 
v. Dr. John De La Howe Industrial 
School, 113 S.E. 70-120 S.C. 197. (2) 
General statute authorizing attorney- 
general to institute and defend as em- 
powering him to waive state’s im- 
munity see infra § 481. (3) Power of 
attorney-general to bind state or 
ete States see Attorney-General § 


{ 

[b] Court’s order granting leave 
to sue state, after an injunction has 
been entered enjoining such suit, is 
not invalid as an unauthorized attempt 
to waive the state’s immunity from 
suit since the sole effect of such an or- 
der is to prevent applicant from being 
chargeable for contempt and immu- 
nity from suit may still be set up asa 
defense to the action to be brought. 
Bean v. Stoddard, 144 N.H, 916, 238 
N.Y. 618. 


89. South Dakota vy. North Caro- 
lina, 24 S.Ct. 269, 192 U.S. 286, 48 L. 
Eid. 448; Rhode Island v. Massachu- 
setts, 12 Pet. (U.S.) 657, 9 L.Hd. 1238; 
Cohens _v. Virginia, 6 Wheat. (U.S.) 
264, 5 L.Ed. 257. 


quiring the legislature to direct ‘by law the manner, 
and courts, in which the state shall be sued are gen- 
erally regarded as not being self-executing, and no 
suit can be maintained against the state until the 
legislature has provided therefo 
thority to the effect that the legislature may, with- 


y.42 There is. au- 


‘Jurisdiction of federal courts over 
controversies to which state is party 
see Federal Courts §§ 50—54. 


40. Palmer v. State of Ohio, 39 
S.Ct. 16, 248 U.S. 32, 63 L.Ed. 108 [er= 
ror dism 118 N.E. 102, 96 Ohio St. 
513 Te 


41. Davis v. State, 163 P. 373, 30 
Idaho 137; Hollister v. State, 71 P. 
541, 9 Idaho 8; Horne v. State, 82 N.C. 
382; Collins v. Commonwealth, 106 
A; 229, 262 “Pa. 572°. Chick Springs 
Water Co. v. State Highway Depart- 
ment, 157 S.E. 842, 159 S.C. 481. 


[a] General constitutional provi- 
sion authorizing all corporations to be 
sued does not apply to states, for the 
government, unless expressly named, 
is not-bound by general words which 
would be restrictive of the preroga- 
tive rights. Alabama Girls’ Indus- 
trial School v. Reynolds, 42 So. 114, 
143 Ala. 579. 


[b] Provision against taking prop- 
erty for public use without compen- 
sation.—(1) A plaintiff seeking recov- 
ery under a constitutional provision 
that private property shall not be 
taken for public use without just 
compensation need show no statutory 
provision authorizing the suit against 
the state, since the constitutional pro- 
vision is self-executing and of itself 
gives a sufficient consent for the state 
to be sued. Chick Springs Water Co. 
v. State Highway Department, 157 
S.E. 842, 850, 159 S.C. 481i. But see 
Hunt-Forbes Const. Co. vy. Rebinson, 
12. .S.W. (2d). 303, 227 Ky. 138 (ap- 
parently holding that a state cannot 
be sued without its: consent, even for 
taking property for a public use with- 
out paying a just compensation). (2) 
“To hold otherwise would be to say 
that the Constitution itself gives a 
right which the Legislature may deny 
by failing or refusing to provide a 
remedy. Such a construction would 
indeed make the constitutional provi- 
sion a hollow mockery instead of a 
safeguard for the rights of citizens.” 
Chick Springs Water Co. v.- State 
Highway Department, supra. 


{[c] Under constitutional provision 
that state supreme court shali have 
jurisdiction to hear claims against 
the state, but that its decision shall 
be merely recommendatory, an owner 
of state bonds and coupons past-due 
thereon may invoke the recommenda- 
tory jurisdiction of the court. Horne 
v. State, 82 N.C. 382. 


42. U.S.—O’Connor v. Slaker, 22 
F.(2d) 147 [appeal dism 49 S.Ct. 158, 
278 U.S. 188, 73 L.Ed. 258]; Galbes 
v. Girard, 46 F. 500. 


Ala.—Ex p. Greene, 29 Ala. 52. 


Ark.—Turner v. State, 27 Ark. 337; 
State v. Curran, 12 Ark. 321 frev 15 
How. (U.S.) 304, 14 L.E@. 705]. 


Fla.—Bloxham vy. Florida Cent., ete. 
R. Co., 17 So. 902, 35 Fla. 625. c 


Ky.—Tate v. Salmon, 3 KyL 35 
Ky. 540. if eg 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


ies 


§ 460) 


held that suit cannot be maintained 


where legislation, attempted pursuant to such a pro- 
vision, is invalid as a law because not passed in ac- 
cordance with the rules and solemnities prescribed 
Except as limited or 
prohibited by constitution,*® the legislature may, in- 
dependently of any constitutional authority, provide 


by the fundamental law.*+ 


Neb.—Shear v. State, 223 N.W. 130, 
117 Neb. 865; State v. Mortensen, 95 
N.W. 831, 69 Neb. 376. 


Ohio.—Raudabaugh v. State, 118 
N.E. 102, 96 Ohio St. 513 [writ of er- 
ror-dism 39 S.Ct. 16, 248 U.S. 32, 63 
L.Ed. 108]; Palmer v. State, 18 Ohio 
NPNS 609. 


Tenn.—General Oil Co. v. Crain, 95 
S.W. 824, 117 Tenn. 82, 121 AmSR 967 
[aff 28 S.Ct. 475, 209 U.S. 211, 52 L.Ed. 
754]; North British, etc., Ins. Co. v. 
Craig, 62 S.W. 155, 106 Tenn. 621. 


Wis.—Schlesinger -v. State, 218 
N.W. 440, 195 Wis. 366, 57 A.L.R. 352; 
Houston v. State, 74 N.W. 111, 98 Wis. 
481, 42: LiR.A. 39; Chicago, ete., R. 
Co. v. State, 10 N.W. 560, 53 Wis. 509; 
Dickson y. State, 1 Wis. 122. 


Wyo.—Hjorth Royalty Co. v. Trus- 
tees of University of Wyoming, 222 
P. 9, 30 Wyo. 309 [cit Cyc}. 


[a] Local question to be decided 
by state courts.—Whether the consti- 
tution of a state gives the right to 
Sue without further legislative action 
is a question of local state law, as to 
which the decision of the state su- 
preme court is controlling on the su- 
preme court of United States, no fed- 
eral question being involved. Palmer 
v. State of Ohio, 39 S.Ct. 16, 248 U.S. 
32, 63 L.Ed. 108. 


Self-executing constitutional provi- 
sions see Constitutional Law §§ 106- 
144. 


43. Com. v. Haly, 51 S.W. 4380, 106 
Ky. 716, 21 Kyl 666; Com. v. Lyon, 
72 S.W. 323,24 KyL 1747. 


[a] Resolution in accordance with 
statute.—Where the legislature has 
passed a valid and general law, au- 
thorizing suit on all claims presented 
to the legislature and which by reso- 
lution of either house are referred 
to named courts for adjudication, a 
resolution of the senate constitutes 
ample authority for the prosecution 
of an action against the state: Lan- 
caster County v. State, 104 N.W. 187, 
107 N.W. 388, 74 Neb. 211. Compare 
McNeel v. State, 234 N.W. 786, 120 
Neb. 674 (holding that one branch of 
the legislature cannot confer juris- 
diction on a court other than. that 
designated by statute). . 


44, Turner v. State, 27 Ark. 337. 
45. See cases infra this note. 


[a] Consent by special laws.—(1) 
Constitutional provisions against 
special and local laws generally do 
not prohibit a statute from granting 
a single individual authority to sue 
the state on a right which he previ- 
ously possesses, for mere authority 
to assert a right is nota special favor 
or advantage productive of inequal- 
ity such as is condemned by the con- 
stitution. Durbridge v. State, 42 So. 
387, 117 La. 841; Carter v. State, 22 
So. 400, 49 La.Ann. 1487; Philadelphia 
County v. Commonwealth, 113 A. 661, 
2970 Pa. 353; State v. Elliott, (Tex. 
Civ.App.) 212 S.W. 695. See Collins 
v. Commonwealth, 106 A. 229, 262 Pa. 
572, 578 (‘Where there is neither li- 


out attempting to pass a law pursuant to such a pro- 
vision, pass a joint resolution, which, although not 
effective as a law, is an effective consent by the sov- 
ereign to subject itself to suit;4® but it has also been 


STATES 


against the state 


ability for the alleged tort, nor a 
right to sue, the legislature cannot 
by_a special act vest in a particular 
individual a right both to sue and to 
recover for the tort. A general act 
is the only remedy for that state of 
affairs. But if there was a liability 
at the time the act authorizing suit 
was passed, then that act, though spe- 
cial, would not change the practice 
and rules of evidence in the judicial 
proceeding authorized, nor would it 
be granting a special privilege or im- 
munity to an individual, and hence 
would not be obnoxious to Art. III, 
Sec. 7; nor would it be an appropria- 
tion of State money to any person, or 
the payment of a claim against the 
Commonwealth without previous au- 
thority of law, as forbidden by sec- 
tions 11 and 18 of the same article’’); 
Sirrine v. State, 128 S.H. 172, 132 S.C. 
241 ‘(holding a statute making the 
state liable to plaintiff alone for the 
tort of an officer to be a special law, 
and unconstitutional). But see Alt- 
schul v. State, 144 P. 124, 72 Or. 591 
(holding that a statute permitting 
only plaintiff to sue the state with 
reference to a particular matter vio- 
lates a constitutional provision 
against laws granting one citizen or 
class of citizens privileges or immuni- 
ties which are not given equally to all 
citizens on the same terms). (2) 
Where the constitution states that 
“provision may be made by general 
law for bringing suits against the 
state’ the legislature, if it chooses to 
legislate on the subjeet at all, must 
do so by general law, and an attempt- 
ed grant of consent by a. special or 
local law is ineffective. State v. Love, 
126 So. 374, 99 Fla.» 3383; Southern 
Drainage Dist. v. State, 112 So. 561, 
93 Fla. 672; Altschul v. State, 144 P. 
124, 72 Or. 591. See Hanley v. Sims, 
94 N.H. 401, 175 Ind. 345 (involving 
similar constitutional provision which 
was held to apply only as to authori- 
zations to sue on liabilities arising 
after the adoption of the constitu- 
tion). 


Legislature absolutely prohibited 
by constitution from waiving im- 
munity see supra § 459 note 34 [a]. 


46. Hollister v. State, 71 P. 541, 9 
Idaho 8; Com. v. Haly, 51 S.-W. 430, 
106 Ky.-716, 21 Kyl 666; Com. v. 
Lyon, 72 S.W. 323, 24 KyL 1747; Car- 
ter v. State, 22 So. 400, 49 La.Ann. 
1487. 


47. State v. Curran, 12 Ark, 321 
[rev 15 How.(U.S.) 304, 14 L.Ed. 705]; 
Northwestern, etc., Bank v. State, 50 
P. 586, 18 Wash, 73, 42 L.R.A. 33. 


48. Cal.—Westinghouse Hlectric & 
Mfg. Co. v. Chambers, 145 P. 1025, 169 
Cal. 181; Miller v. Pillsbury, 128 
P. 327, 164 Cal. 199, AnnCas1914B 886; 
Liebman v. Richmond, 284 P. 731, 103 
Cal.App. 354; Gill v. Johnson, 284 P. 
510, 103 Cal.App: 284. But see Wels- 
bach Co. v. State, 275 BP. 436, 206 Cal. 
556 [superseding op (App.) 270 P. 
690] (where it was said that St. 
[1893] p 57, authorizing suits against 
the state, is general and remedial, and 
indicated the purpose of the legisla- 


for suits against the state.*¢ 
furtherance of constitutional provisions of the char- 
acter above described, are remedial in nature and 
liberally -eonstrued ;47 
statutes authorizing suit against the state are to be 
strictly construed, since they are in derogation of 
the state’s sovereignty.*® 
ally essential that the consent of the state to be sued 
be given expressly or by clear implication,*® but a 
statute giving a court jurisdiction to hear and deter- 
mine actions against the state is sufficient authority 


[59 C.J.] 303 


Statutes, passed in 
but it is usually said that 


Consequently it is gener- 


ture to work a departure from the 
old rule of nonliability in the classes 
of actions mentioned). 


Fla.—State v. Love, 126 So, 374, 99 
Fla. 333. 


Ga.—Western, etc., R. Co. v. State, 
14 L.R.A. 438. 


Kan.—State v. Appleton, 84 P. 753, 
73 Kan. 160; Asbell v. State, 55 P, 
338, 60 Kan. 51. 


Miss.—Hall v. State, 29 So. 994, 79 
Miss. 88; Raymond v. State, 28 AmR 
382, 54 Miss. 562. 


N. Y.—Wolf v. State, 219 N.Y.S. 
348, 219 App.Div. 584; Town of New 
Lebanon v. State, 181 N.Y.S. 322, 111 
Mise. 310. 


Ss. C.—U. S. Casualty Co. v. State 
Highway Department of South Caro- 
lina, 151 S.Ey 887, 155 S.C. 77 [quot 
Cyc]. 

But see Stuart v. Smith-Courtney 
Co., 96 S.H. 241, 123 Va. 231 (favoring. 


liberal construction of consenting 
statute). 
[a] Construction should not be so 


strict as to violate legislative intent 
or reflect on state’s dignity.—Fitler 
v. Com., 31 Pa. 406. 


49. Kan.—Nation v. Tully, 121 P. 
507, 86 Kan. 564; Asbell v. State, 55 
P..838, 60 Kan. 51. 


Mass.—Murdock Parlor Grate Co. v. 
Com., 24 N.E. 854, 152 Mass. 28, 8 
L.R.A. 399. 


Miss.—Ayres v. Board of Trustees 
of Leake County Agr. High School, 
98 So. 847, 184 Miss. 363. 


N. Y.—FPeo. v. Dennison, 84 N.Y. 
272; Lacock v. City of Schenectady, 
231 N.Y.S. 379, 224 App.Div. 512 [aff 
251 N.Y. 575, 168 N.H. 433]. 


Tex.—Herring v. Houston Nat. 
Exch. Bank, 269 S.W. 1031, 114 Tex. 
394. 


[a] ‘Sufficient authority exists if 
consent may be clearly implied.— 
Warren Bros. Co. v. Kibbe, 48 F.(2d) 
582; Saranac Land, etec., Co. v. Rob- 
erts, 68 F. 521; McKeown v. Brown, 
149 N.W. 593, 167 Iowa 489; James 
Millar Co. v. Commonwealth, 146 N.E. 
677, 251 Mass. 457; Peo. v. Ladew, 143 
N.E. 238, 237 N.Y. 413; Saranac Land 
& Timber Co. v. Roberts, 88 N.E. 753, 
195 N.Y. 308; Peo. v. Durey, 214 
N.Y.S. 418, 126 Mise. 642. But see 
Herman Const. Co. v. Capper, 182 P. 
386, 105 Kan. 291, 293 (“As we under- 
stand the rule relating to the immuni- 
ties attaching to sovereignty, such 
attributes are never to be considered 
as waived or surrendered by any in- 
ference or implication. The surrender 
of an attribute of Sovereignty being 
so much at variance with the com- 
monly accepted tenets of govern- 
ment, so much at variance with sound 
public policy and public welfare, the 
courts will never say that they have 
been abrogated, abridged, or surren- 
dered, except in deference to plain, 
positive legislative declarations to 
that effect’). 
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for the bringing of an action without any special 
statute expressly giving the consent of the state to 


be sued.®° 


[§ 461] c. Scope and Effect of Consent.®' While 
a statute authorizing suit against a state may be so 
framed as to waive a defense or give plaintiff a sub- 
stantive right he would not otherwise have,°? stat- 
utes which merely give a state’s consent to be sued 
do not, as a general rule, operate as an admission of 
liability, or create a cause of action in favor of 


Nash v. Com., 54 N.H. 865, 174 
Mass. 335; Farrington v. State, 161 
N.B. '438)°°248 INeY: (1123 Quayle ‘v. 
State, 108 N.Y.S. 361, 124 App.Div. 81 
[aff 84 N.E. 583, 192 N.Y. 47]; Nuss- 
baum v.. State, 104 N.Y.S. 527, 119 
App.Div. 755; of Hudson 
Falls v. State, nee a babal 
Mise, 304. 

51. Authority to bring original 
suit as authorizing action to revive 
judgment obtained therein see infra 
§ 500. 


Judgments against state as res ju- 
dicata see infra § 498. 


52. Ky.—M.C. Lilly Co, v. Com., 93 
S.W. 1039, 29. KyL 589. 


Me.—Austin W. Jones Co. v. State, 
119 A. 577, 122 Me. 214. 


Neb.—Commonwealth Power Co. v. 
State, 177 N.W. 745, 104 Neb. 439; 
Lancaster County v. State, 149 N.W. 
331, 97 Neb. 95. 


_ Ohio.—Seely v. State, 12 Ohio 496 
[aff 11 Ohio 501]; Hampson v. State, 
8 Ohio 315. 


S. C.—Sirrine v. State, 128 S.H. 172, 
132 S.C. 241; Sandel v. State, 119 S.E. 
776, 126 S.C. 1 [reh den 122 8.HE. 571, 
appeal dism 44 S.Ct. 5, 263 U.S. 672, 
68 L.Ed. 500, and error dism 46 S.Ct. 
100,269 W-S:-532, 70 Likid. 397]. 


[a] Ilustrations.—(1) Where spe- 
cifically authorized a subcontractor 
may maintain an action against the 
state, although without such statute 
the only right of the subcontractor 
would be against the main contractor 
to whom the state by its contract is 
bound to make payments for work 
performed. Hampson vy. State, 8 Ohio 
315. (2) Where the statute authoriz- 
ing a suit against the state provides 
that the case shall. be decided “upon 
principles of justice and good faith” 
technical rules of law, such as the 
parol evidence rule, which would oth- 
erwise be applicable and defeat re- 
covery, may be disregarded if good 
faith demands. Seely v. State, 12 
Ohio 496 [aff 11 Ohio 501]. See also 
Commonwealth Power Co. v. State, 
177 N.W. 745, 104 Neb. 489 (where the 
court was to determine the matter on 
the testimony “according to justice 
and right’’). 


Consent statute as making state lia- 
rd for torts of officers see supra § 


53. Ariz.—State v. Sharp, 
631, 21 Ariz. 424. 


Cal.—Denning v. State, 55 P. 1000, 
123) Caly316;. Davis vi> States b3 ie: 
555, 121 Cal. 210; Chapman v. State, 
38 P. 457, 104 Cal. 690, 48 Am.S.R. 
158; Coulterville, ete., Turnpike Co. 
Nem OLen ino lynne allo) yuk Ose Gallina 
Hoagland v. State, 22 P. 142, 80 Cal, 
xvii; Green v. State, 11 P. 602, 14 P. 
610, 73 Cal. 29; Walker v. Depart- 
ment of Public Works of California 
(App.) 291 P. 907; Rauschan vy. Gil- 
bert, 253 PB. 173, 80 Cal.App. 754. 


Idaho.—Davis v. State, 163 P. 373, 


50. 


Village 
181 N.Y.S. 


IRS de 


STATES. 


30 Idaho 1387. 


Ind.—Spring, Valley Coal Co. v. 
State, 154 N.E. 380, 198 Ind. 620." 4 


Mass.—Burroughs Vv. Common- 
wealth, 112 N.E. 491, 224 Mass. 28, 
Ann.Cas.1917A 38; Murdock Parlor 
Grate Co. v. Com., 24 N.H. 854, 152 
Mass. 28, 8 L.R.A. 399. 


Neb.—Kent v. State, 225 N.W. 672, 
118 Neb. 501; Shear v. State, 223 N.W. 
130, 1381, 117 Neb. 865 [quot Cyc]. 


N. Y.—Williams v. State, 88 N.Y.S. | 


19, 94 App.Div. 489; Di Marco v. 
State, 180 N.Y.S. 500, 110 Misc. 426. 


N. C.—Carpenter v. Atlanta & C. A. 
L. Ry. Co., 114 S.H. 693, 184 N.C. 400; 
Moody v. State’s Prison, 38 S.E. 131, 
128 N.C, 22).538 Ui. ReAy 855: 


Ohio.—Hunt v. State, 20 OhioCir.Ct. 
N.S. di. 


S. D.—Wisconsin Granite Co. v. 
State, 223 N.W. 600, 54 S.D. 482. 
Tenn.—Clark v. State, 7 Coldw. 


3806; State v. Crutchfield, 3 Head 113. 


Wash.—Riddoch v. State, 123 P. 
450, 68 Wash. 329, 42 L.R.A.N.S. 251, 
Ann.Cas.1913E 1033; Billings v. State, 
67 P. 583, 27 Wash. 288. 


* Wis.—State v. Apfelbacher, 167 N. 
W. 244, 167 Wis. 233. 


Philippine.—See Merritt v. Philip- 
nae Islands, 34 Philippine 311 [quot 
ye]. 


[a] Rule applied with respect to 
consent to sue state agencies.—(1) A 
provision, in a statute creating a state 
agency, that the agency shall have 
capacity to sue and be sued, is remedi- 
al only and it does not create a lia- 
bility against the agency but merely 
affords a remedy, where none was 
formerly available, for the enforce- 
ment of such liability as would have 
existed if the statute had not been 
enacted. Western Assur, Co. of Tor- 
onto v. Sacramento & “San Joaquin 
Drainage Dist., 237 P. 59, 72 Cal.App. 
68; Minear v. State Board of Agricul- 
ture, 102, N.E. 1082, 259 Tll. 549, Ann. 
Cas.1914B 1290; Zoeller v. State Board 
of Agriculture, 173 S.W. 11438, 163 Ky. 
446; Dietrich v. Palisades Interstate 
Park Commission, 187 N.Y.S. 457, 114 
Mise. 429; Dietrich v. Palisades In- 
terstate Park Commission, 187 N.Y.S. 
454, 114 Mise. 425; Moody v. State’s 
PSO, SSiS.He LOL, wie wIN.C. eli 2.0 ibe 
L.R.A. 855; Maia v. Eastern ° State 
Hospital, 34 S.E. 617, 97 Va. 507, 47 
L.R.A. 577. (2) Suits against state 
agencies see infra §§ 464-467. 


Defenses by state see infra § 475. 


54. U.S.—Smith v. Reeves, 20 S.ct, 
919, 278 U.S) 436,044. Bd, 1140; 
Beers v. Arkansas, 20 How. 527, 15 
L.Ed. 991. 


Cal.—Gill v. 
103 Cal.App. 234 


Fla.—State v. Love, 126 So. 374, 99 
Fla. 333 [quot Cyc]. 


Ga.—Thweatt v. State, 66 Ga. 673. 


Johnson, 284 P, 510, 
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plaintiff, but merely give a remedy to enforce a pre- 
existing right and submit the state to the jurisdic- . 
tion of the court, subject to all lawful defenses in 
the state’s behalf.°* 
withhold its consent entirely, its grant of the same 
may be made subject to such conditions and limita- 
tions as are deemed desirable. 
ditions, thus prescribed, apparently are jurisdiction- 
al facts,®® and must be fully complied with.°® 
sequently suit cannot be maintained against a state, 


Furthermore, since a state may 


54 Any terms or con- 


Con- 


La.—Wright v. State Bd. of Liq- 
uidation, 22 So. 361, 49 La.Ann, 1213. 


Me.—Kerr v. State, 142 A. 197, 127 
Me. 142. 


N. Y.—Gates v. State, 28 N.E. 373, 
128 N.Y. 221; State v. Kings County, 
26° NSB 272, -125° N.Y. 312) sRextord 
v. State, 11 N.E. 514, 105 N.Y. 229; 
Ross v. State, 173 N.Y.S. 656, 186 App. 
tee 156 [aff 175 N.Y.S. 304, 103 Misc. 

6]. 


N.D.—State v. Lowe, 210 N.W. 501, 
54 N.D. 637. 


Ss. C.—U. S. Casualty Co. v. State 
Highway Department of South Caro- 
eae 151 S.EY 887,155 S.C. 77: Cquot 

Cle 


S. D.—Goodhope v. State, 211 N.W. 
451, 50 S.D. 643. 


Tex.—Treasurer v. Wygall, 46 Tex, 
447; State v. Elliott, (Civ.App.) 212 
S.W. 695. 


Wash.—State v. Superior Court for 
aoe County, 151 P. 108, 86 Wash. 


55. Gulf Export Co. vy. State, 73 So. 
281, 112 Miss. 452; State v. Lancaster 
County Bank, 8 Neb. 218; Buckles v. 
State, IL7 N:Be)8ll,, 2210 Ni Ys, 478; 
Gates v. State, 28 N.E. 378, 128 N.Y. 
221. See Ross v. State, 173 N.Y.S. 
656, 186 App.Div. 156 [aff 175 N-Y.S. 
304, 103 Mise. 196] (holding court 
without jurisdiction where claim was 
not filed within time prescribed). 


[a] Officer or authority represent- 
ing state cannot waive such condi- 
tions since they go to the jurisdiction 
of the court itself. Buckles v. State, 
117 N.EY 811-220 NY. 418. 4 


56. Ark.—Auditor 
Ark, 494. 


Ga.—Western & A. R. Co. v. State, 
14 L.R.A. 438; Mason y. Cooper, 19 
Ga. 543. 


Ind.—State v. Mutual Life Ins. Co. 
of New York, 93 N.E. 213, 175 Ind. 59, 
42 L.R.A.N.S. 256. 


N. M.—Looney v. Stryker, 249 P, 
142,31. IN.M. 557%. 50, AJL R. 1404. 


N. Y.—Buckles v. State, 117 N.E. 
811, 221 N.Y. 418; Gates v. State, 128 
Ne Yc 221, 28° N.E. 378. ; 


S. C—Fann v. State Highway De- 
partment, 152 S.H. 429, 155 S.C. 219; 
U. S. Casualty Co. v. State Highway 
Department of South Carolina, 151 
Sun 88%, ohb SSC. 77) Lauotu Cy-eqs 
Whaley v. Gaillard, 21 S.C. 560 [error 
dism: 8: St) 71053, 12% U.S. 2165 132 
L.Ed. 125]. 


S. D.—Goodhope y. State, 211 N.W. 
451, 50 S.D. 648. 


Va.——Com. v2 Dunlop,.16 Sim 1273) 
89 Va. 431; Cornwall v. Com., 82 Va. 
644, 3 Am.S.R. 121 [error dism 10 
S.Cty 1067, L236 UscS. 634) 34 T. wd. 554]; 
Dunnington v. Ford, 80 Va. 177. 


Wis.—Chicago, etc., R. Co. v. State, 
10 N.W. 560, 53 Wis. 509. 


v. Davies, 2 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 461] 


unless plaintiff is.a person, or among the class of 
to whom the state’s consent has been 
granted;°* unless the suit is founded on a cause of 


persons, 


STATES 


action, or is the type of case with reference to which 


57. U. S. Casualty. Co. we State 
Highway Department of South Caro- 
lina, 151 S.E. 887, 155 S.C. 77. See 
Alava v. Peo., 20 Porto Rico 84 (hold- 
ing that a statute authorizing actions 
against the people of Porto Rico by 
the owners of property which has 
been damaged by the acts of a certain 
department does not permit third per- 
sons who have suffered indirectly to 
bring an action against the people). 


[a] Persons not authorized cannot 
sue.—A statute authorizing suit to be 
brought by any person who may “'suf- 
fer injury,’ under certain circum- 
stances, cannot be availed of by an 
assignee, or a surety company by way 
of subrogation, to the rights of an 
injured person, since a state’s con- 
sent to be sued can be availed of only 
by the person or persons to whom it 
has been granted and the consent is 
strictly construed. U. Casualty 
Co. v. State Highway Department of 
South Carolina, 151 S.B. 887, 155 S.C. 
tis 


58. Cal.—McClellan v. State, 170 P. 
662, 35 Cal.App. 605. 


Ky.—Commonwealth v. Stevens, 11 
Ky.Op. 114. 


Mass.—Glickman v. Commonwealth, 
188 N.E. 252, 244 Mass. 148; Lemon v. 
Commonwealth, 129 N.E. 382, 236 
Mass. 599; Milford v. Com., 10 N.E. 
516, 144 Mass. 64; Wesson v. Com., 
10 N.E. 762, 144 Mass. 60. 


Miss.—National Life & Accident 
Ins. Co. v. State, 182 So. 549, 159 Miss. 
513; Life & Casualty Ins. Co. v. State, 
132 So. 560; Mississippi Centennial 
Exposition Co. v. Luderbach, 86 So. 
517, 123 Miss, 828; Gulf Export Co. 
v. State, 73 So. 281, 112 -Miss. 452; 
Hall v. State, 29 So. 994, 79 Miss. 38; 
Green v. State, 53 Miss. 148. 


Neb.—MecShane vy. Murray, 184 N. 
W. 147, 106 Neb. 512; State v. Mor- 
tensen, 95 N.W. 831, 69 Neb. 376; 


State v. Stout, 7 Neb. 89. 


N.Y.—Tracy Development Co. v. 
People, 106 N.E. 330, 212 N.Y. 488; 
Locke v. State, 35 N.E.°1076, 140 N.Y. 
480; Rexford v. State, 11 N.E. 514, 
105 NiY.- 2295 “D:. Hy Stalter;-Inc., v. 
State, 219 N.Y.S. 324, 219 App.Div. 
207; Town of New Lebanon v. State, 
181 N.Y.S. 322, 111 Misc. 310; Flower 
v. State, 121 N.Y.S. 96, 65 Misc. 145 
[aff 128 N.Y.S. 208, 143 App.Div. 871]. 


N.D.—Watland v. North Dakota 
Workmen’s Compensation Bureau, 225 
N.W. 812, 58 N.D. 303; State v. Lowe, 
210 N.W. 501, 54 N.D. 637; Wirtz v. 
Nestos, 200 N.W. 524, 51 N.D. 603. 


Or.—United Contracting Co. v. 
Duby, 292 P. 309, 134 Or. 1. 


S.D.—Sigwald y. State, 
162,-50-S.D.. 37. 


Wis.—In re Wausau Inv. Co., 158 
N.W. 81, 163 Wis. 285. 


[a] “Claim.”—(1) In a statute au- 
thorizing any person having any 
“claim” against the state to bring 
an action against the state in a speci- 
fied court, the word “‘claim’”’ has the 
same meaning as the term “cause of 
action” and is not restricted to claims 
arising out of money demands. Rid- 
doch v. State, 123 P. 450, 68 Wash. 
329, 42 L.R.A.N.S. 251, Ann.Cas.1913E 


208 N.W. 


1033; Northwestern, etc., Bank v. 
State, 50 P. 586, 18 Wash. 73, 42 
Pip Aeon C2 AU suit lin. equity {fo 


have judgment lien of state declared 
subject to a prior mortgage 1S au- 
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thorized by such a statute. North- 
western, ete, Bank v. State, supra. 
But see In re Wausau Iny. Co., 158 
N.W. 81, 163 Wis. 285 (holding that 
the statute involved authorizes suit 
only with respect to claims which, 
if valid, render the state a debtor, and 
does not apply to equitable claims). 


_ tb] Claims not allowable or ad- 
justable by officer to whom presenta- 
tation must be made.—(1) Statutes, 
providing that any person having a 
claim against the state may bring suit 
only after demand has been on, or 
the claim has been presented to, a 
particular officer and he has refused 
to allow or adjust the same, have 
been construed as permitting suits 
only on claims which the designated 
officer is authorized to audit and al- 
low. Gulf Export Co. v.,State, 73 So. 
281, 112 Miss, 452; Hall v. State, 29 
So. 994, 79 Miss. 38; State v. Stout, 
7 Neb. 89. (2) Under such statutes 
suit cannot be brought for the re- 
covery of taxes illegally collected 
where a special statute providing for 
the refund of taxes wrongfully col- 
lected authorizes their repayment 
only on the approval of an officer 
other than the one designated in the 
Statute providing for suits against 
the state. National Life & Accident 
Bey Co. v. State, 132 So. 549, 159 Miss. 


[ce] Contract claims.—(1) A stat- 
ute authorizing suits against the state 
by persons having, “claims on con- 
tract” authorizes a suit on an implied 
contract such as an action to recover 
taxes paid, under protest, pursuant te 
an unconstitutional statute. - Wels- 
bach Co. v. State, 275 P. 436, 206 Cal. 
556 [superseding op (App.) 270. P. 
690]; Ford Motor Co. v. State, 231 
N.W. 883, 59 N.D. 792. See Los An- 
geles County v. State, 222 P. 153, 64 
Cal.App. 290 (where money was paid 
under circumstances which gave rise 
to no implied contract of the state to 
restore it); State v. Mutual Life Ins. 
Co. of New York, 93 N.E. 213, 175 Ind. 
59, 42 L.R.A.N.S. 256 (holding an ac- 
tion to recover taxes wrongfully col- 
lected by a state officer over plaintiff's 
protest maintainable under Burns St. 
Annot. [1908] § 1485, authorizing suits 
against the state on “a money demand 
arising (ak law ©. *. out Hof scon-= 
tract express or implied’); Michigan 
Cent. RCo. v., State, 155°N.m. 50, 85 
Ind.App. 557 (holding that, although 
the state could not be sued in tort for 


| wrongful use of coal delivered to it 


by mistake, it might, nevertheless, be 
sued in quasi contract for the bene- 
fits received). (2) “Section 8175 
. . . constitutes a consent on the 
part of the state to be sued in all 
cases ‘arising upon contract,’ within 
the ordinary accepted legal meaning 
of that term. Hence, an action for 
moneys had and received may be 
maintained against the state under 
said section; for the authorities are 
all agreed that an action for moneys 
had and received is one arising upon 
contract.”’” Ford Motor Co. vy. State, 
231 N.W. 883, 884, 59 N.D. 792. 


{d] Claims for which no appropri- 
ations are available.—Where a stat- 
ute authorizing suits provides that, 
when final judgment is rendered, the 
auditor shall pay the same out of the 
state treasury, and the constitution 
prohibits the auditor from issuing a 
warrant in payment of a judgment 
for which there is no appropriation, 
the construction is that suits are au- 
thorized only on claims for the pay- 


suit has been authorized ;*§ 
conditions precedent have been fully performed ;*°® 
and then, only in the manner,®® as well as in the 
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unless all prescribed 


ment of which there is an available 
appropriation. Sigwald v. State, 208 ~ 
ING War 6.25/00 SSE Dai. 


[e] Public claims of municipal 
corporation may be asserted against 
the state when such claims come 
within the Scope of the consenting 
statute. Village of Hudson Falis v. 
State, 181 N.Y.S. 189, 111 Misc. 304. 


[f] Suit cannot be on contract 
where authority is for tort.—Where 
the authority to sue is restricted to 
a single cause of action in tort, plain- 
tiff cannot allege and recover on a 
cause of action arising on contract. 
Commonwealth v. Stevens, 11 Ky. 
Op. 114. 


59. See cases infra this note. 


[a] Presentation of claims.—(1) 
Where the authorizing statute makes- 
presentation of the claim to some 
state officer or body, for adjustment 
or allowance, as prerequisite to the 
right to sue no action can be main- 
tained if there has been no such pres- © 
entation. Brown v. H. B. & Hugene 
Ford, 73 So. 722, 112 Miss. 678; Green 
v. State, 53 Miss. 148; State v. Lan- 
caster County Bank, 8 Neb. 218; 
State v. Stout, 7 Neb. 89; Owen v. The 
State, 7 Neb. 108; Bynum v. State 
Highway Department, 153 S.E. 165, 
UD GAS ICr7 282% . S. Casualty Co. v. 
State Highway Department of South 
Carolina, hi, PSEH 88/7 old S.Caatuae 
Goodhope v. State, 211 N.W. 451, 50 
S.D. 643; Lyman County vy. State, 78 
N.W. 17, 11 S.D. 391; Lyman County 
v. State, 69 N.W. 601, 9 S.D. 413; Chi- 
cago, ete., R. Co. v. State, 10 N.W. 
560, 58 Wis. 509. See Northwestern 
Mut. Life Ins. Co. v. State, 155 N.W. 
609, 163 Wis. 484 [aff 247 U.S. 132, 38 
S.Ct. 444, 62 L.Ed. 1025] (hold- 
ing that claim was shown to have 
been sufficiently presented to the leg- 
islature). (2) A statute providing 
that any person aggrieved by a re- 
fusal of the legislature to allow a 
just claim may commence an action 
against the state makes presentation 
to, and refusal by, the legislature a 
condition precedent to the right to 
maintain an action. Chicago, ete., R. 
Co. v. State, supra. (3) But a statute 
providing that all persons having 
claims “‘not allowed by the state board 
of examiners’’ may sue the state does 
not make presentation to the state 
board of examiners a condition pre- 
cedent to bringing suit. Welsbach Co. 
v. State, 275 P. 436, 206 Cal. 556 [su- 
perseding op (App.) 270 P. 690]. (4) 
Presentation and allowance of claims 
in general see supra §§ 430-434. 


[b] Rejection as “settlement” of 
claim.—The rejection of a claim is a 
“settlement” thereof within the mean- 
ing of a statute allowing appeals to 
the courts by any person dissatisfied 
by the auditor’s settlement of a claim 
against the state. Fitler v. Com., 31 
Pa. 406 


60. Mass.—Glickman v. Common- 
wealth, 138 N.H, 252, 244 Mass. 148- 
McArthur Bros. Co. v. Com., 83 N.E. 
334,197 Mass. 137; Flagg v. Bradford, 
63 N.E. 898, 181 Mass. 315. 


Miss.—Raymond v. State, 28 Am.R. 
382, 54 Miss. 562. : 


Neb.—State v. White, 7 Neb. 113; 
Bradford v. State, 7 Neb. 109; Owen 
v. State, 7 Neb. 108; State v. Stout, 
7 Neb. 89. 


N. Y.—Lippmann v. Mende, 139 
N.Y.S. 298, 154 App.Div. 464; Plum- 
tree v. Dratt, 41 Barb. 333. 
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place,*! and courts®? designated. 


sued generally subjects a state to the same rules of 
procedure as govern in actions against individuals 
where there is no express provision to the contrary,°? 
or where the authorizing statute so provides;** but 
it seems that general procedural statutes in which 
the state is not specifically mentioned, and which if 
applied will operate to restrict the state’s sovereign- 
ty, cannot be invoked against the state.®° 
over, in its own courts, a state is bound only to 
the extent of its submission,°® and if it extends only 


Pa.—Williamsport, etc., R. Co. v. 
Com., 33 Pa. 288. : 


S. C.—Rotan v. State, 141 S.E. 7338, 
95 S.C. 291; Whaley v. Gaillard, 21 
.C. 560 [error dism 8 S.Ct. 1053, 127 
mSrael6, 0 oe dad. 125]. 


S. D.—Michel Brewing Co. v. State, 
el N.W. 40, 19 S.D. 302, 70 L.R.A. 
fs 


on tape v. De Young, 1 Tex. 
764. 


[a] Duty of courts is to see that 
any procedure prescribed by the leg- 
islature in granting authority to sue 
the state is strictly followed. Dun- 
nington v. Ford, 80 Va. 177. 


61. Auditor v. Davies, 2 Ark. 494; 
Flagg v. Bradford, 68 N.H. 898, i181 
Mass. 315: Brown v. H. B. & Eu 
gene Ford, 73 Sv. 722, 112 Miss. 678; 
Treasurer v. Wygall, 46 Tex. 447. 
See Greene v. Wolf, 193 S.W. 1048, 
175 Ky. 58 (where suits against audi- 
tor with reference to claims against 
the treasury were required to be 
brought in county where seat of gov- 
ernment was located). 


[a] Change of venue, of suit 
‘against state, may be provided for by 
legislature even after suit has been 


1 
Ss 
U 


1 
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brought. Treasurer v. Wygall, 46 
‘Tex. 447. 
[b] Wenue fixed by special con- 


senting statute controlling.—The at- 
torney-general cannot require venue 
to be changed to the county of the 
Seat of government, pursuant to a 
provision to that effect in a general 
statute authorizing suits against the 
state where the action is brought un- 
der a special statute authorizing the 
particular type of suit and which fixes 
a special venue not Subject to change 
by the attorney-general. Gill v. John- 
son, 284 P. 510, 103 Cal.App, 234. 


Applicability of statutes designat- 
ing place of trial for suits against 
state to personal suits against state 
officers see infra § 479. 


62. U. S.—Murray v. Wilson Dis- 
tilling: Go; 29° S:Ct;-458,.213' U.S. 15%, 
$3 L.Ed, 742; Smith v. Reeves, 20 
$.Ct. 919, 178 U.S. 436, 44 L.Hd. 1140; 
‘©’Connor v. Slaker, 22 F.(2d) 147 [ap- 
peal dism 49 S.Ct. 158, 278 U.S. 188, 73 
L.Ed. 258]; Title Guaranty & Surety 
‘Co. v. Guernsey, 205 F. 94. 


Ala.—Ex p. Greene, 29 Ala. 52. 


Idaho.—Thomas v, State, 100 P. 761, 
16 Idaho 81. 


Mass.—Flage y. Bradford, 63 N.B. 
898, 181 Mass. 315. 


Neb.—MecNeel v. State, 
786, 120 Neb. 674; Hidenmiller v. 
State, 233 N.W. 447. See Peterson v. 
State, 2038 N.W. 1002, 113 Neb. 546 
[rev on other grounds 209 N.W. 221, 
114 Neb. 612] (holding that under 
Const. art 5 § 22, permitting the state 
to sue and be sued, and Comp. St. 
[1922] §§ 1100, 1105, the state may 
be sued in the district court of coun- 
ty where capitol is situated). 


234 N.W. 


STATES 


Consent to be 


award.®* 


More- 


N. D.—Paulus v. State of South Da- 
kota, 227 N.W. 52, 58 N.D. 643. \ 


[a] Consent to be read in connec- 
tion with constitutional provision 
fixing jurisdiction for claims against 
state.—-Where by the constitution 
original and exclusive jurisdiction to 


hear claims against the state is vested |- 


in the supreme court of the state, a 
statute, in which it is consented that 
an agency of the state may be sued 
with reference to a matter which is in 
effect a suit against the state, must 
be read in connection with the con- 
stitution and be regarded as author- 
izing such suits only in the supreme 
court of the state. Thomas v. State, 
100 P. 761, 16 Idaho 81. 


[b] Consent to be sued in circuit 
court of county where injury occurs 
is limited to courts of the consenting 
state and does not authorize suits in 
the courts of another state. Paulus 
v. State of South Dakota, 227 N.W. 
52, 58 N.D. 643. 


[c] Power of legislature to con- 
fer original jurisdiction on state su- 
preme court.—Where, in one section 
of a state constitution, it is provided 
that the supreme court, except in cas- 
es otherwise provided in the consti- 
tution, shall have appellate jurisdic- 
tion only, and in another part of the 
constitution it is provided that the 
legislature shall direct, by law, in 
what manner, and in what courts 
suits shall be brought against the 
state, it is within the power of the 
legislature to provide that suits 
against the state shall be brought by 
petition filed in the supreme court 
for this is a case otherwise provided 
for in the constitution within the 
meaning of the first section. Dickson 
v. State, 1 Wis. 122. 


Jurisdiction and venue generally 
for actions to which state is party see 
infra § 479. 


63. Humphreys County v. Cashin, 
96 So. 888, 128 Miss. 236. 


Procedure particularly prescribed 
by authorizing statute must be fol- 
lowed see cases supra note 60. 


Statutes providing that controversy 
Shall be determined in accordance 
with principles of right and justice 
see supra note 52 [a]. 


64 State v. Crutchfield, 8 Head 
(Tenn.) 113. ‘ 


65. Western Union Telegraph Co. 
v. Western & A. R. Co.; 83> S.E. 1385, 
142. Ga. 532. 


66. Carter v. State, 8 So. 836, 42 La. 
Ann. 927, 21 Am.S.R. 404; State v. 
Lazarus, 5 So. 289, 40 La.Ann. 856; 


[a] Legislative submission to ar- 
bitration waives state’s exemption 
from suit so as to give to the other 
party all the benefits of the award 
or to protect him from th® conse- 
quences of an illegal award. State vy. 
Ward, 9 Heisk. (Tenn.) 100. 


67. U. S.—Baltzer v. North Caro- 


a a eee ES i Bee 
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to an adjudication of plaintiff’s claim, without any 
provision for its enforcement by judicial process, 
no effective judgment can be rendered against the 
state, and the only remedy is through an appropria- 
tion by the legislature-in satisfaction of the court’s 


[§ 462] d. Modification and Revocation of Con- 
sent. A state’s consent to be sued is not a contract, 
and it ean be repealed or modified at any time at 
the discretion of the state,¢® even though pending 
suits are thereby defeated ;°® and, when the consent 


lina, 16 9.Ct. 506, 161 U.S. 240, 40 L. 
Ed. 684; South, ete., Alabama R. Co. 
v. Alabama, 101 U.S. 832, 25 L.Hd. 973; 
Memphis, etc., R. Co. v. Tennessee, 
101 U.S. 337, 25 L.Ed. 960. 


Idaho.—Hollister v. State, 
541, 9 Idaho 8. 


La.—Carter v. State, 8 So. 836, 42 
La.Ann. 927, 21 Am.S.R. 404 


Miss.——Raymond v. State, 54 Miss. 
562, 28 Am.R. 382. 


S. C.—Rotan vy. State, 141 S.E. 733, 
[957,S:€. 200). 


Enforcement of judgments against 
states see infra § 501. 


68. U. S.—Beers v. Arkansas, 20 
How. 527, 15 L.Ed. 991; Oliver Amer- 
ican Trading Co. v. Government of 
U. S. of Mexico, 5 F.(2d) 659. 


Ala.—South, ete. R. Co. v. State, 
53 Ala. 637; Ex p. State, 52 Ala. 231, 
23 Am.S.R. 567. 


Ark.—Pitcock v. 
742,91 Ark 5203 


*Mich.—McDowell v. Fuller, 135 N. 
W.. 265, 169 Mich. 332. 


N. Y.—In re Hoople, 72 N.E. 229, 
LTS. IN-Ya -308; 


N. C.—O’Neal v. Wake County, 145 
S.E. 28, 196 N.C. 184. 


Ss. C—Bynum vy. State Highway 
Department, 153 S.E. 165, 156 S.C. 
232; Fann yv. State Highway Depart- 
ment, 152. S.BH. 429, 155 S.C. .219;" U.S. 
Casualty Co.*v. State Highway De- 
partment of South Carolina, 151 S.E. 
887,155 SiC.) Th Lquot 1Cye]: ySitaite 
vy. Murray, 60 S.E. 926, 79 S.C. 316 
[aff 29 S.Ct. 465, 213 U.S. 174, 53 L. 
Ed. - (257. 


Tenn.—State v. Tennessee Bank, 3 
Baxt. 395. 


[a] Impairment of contract.—A 
statute embodying such consent is 
not a contract, and hence the repeal 
or modification thereof does not im- 
pair the obligation of a contract. 
Beers v. Arkansas, 20 How. (U.S.) 
527, 15 L.Ed. 991; State v. Murray, 
60 S.E. 928, 79 S.C. 316 [aff 29 S.Ct. 
465, 213 U.S. 174, 58 L.Ed. 752]; State 
v. Tennessee Bank, 3 Baxt. (Tenn.) 
395. See also South, ete., Alabama 
R. Co. v. Alabama, 101 U.S. 832; 25 L. 
Ed. 973; Memphis, etc., R. Co. v. Ten- 
nessee, 101 U.S. 387, 25 L.Ed. 960; 
Baltzer v. North Carolina, 16 S.Ct. 
500, 161 U.S. 240, 40 L.Ed. 684 (where 
it was held that the statutes repealed 
did not afford such a remedy that 
their repeal impaired the obligation - 
of a contract). 


69. South, etce., Alabama R. Co. vy. 
Alabama, 101 U.S. 832, 25 L.Hid. 973; 
Beers vy. Arkansas, 20 How. (U.S.) 
527, 15 L.Hd. 991; Ex p. State, 52 Ala. 
231, 23 Am.R. 567; McDowell v. Ful- 
ler, 135 N.W. 265, 169 Mich. 332: Wil- 
liamson v. Richards, 155 S.H. 890, 158 
S.C. 534; State v. Murray, 60 S.R. 926, 
79 S.C. 316 [aff 29 S.Ct. 465, 213 U.S. 
174, 53 L.Ed. 725]. 
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is withdrawn, the jurisdiction of the court. in which 
the case is pending is at an end and the suit falls 


to the ground.7° 


[§ 463] e. What Constitute Suits against States7! 
—(1) In General. Although there are a considerable 
number of early cases to the contrary,’? it is now 
well settled that the question of whether a particu- 
lar suit is one against a state is not to be determined 
solely by reference to the nominal parties to the rec- 
ord, and the fact that the state is not named as a 
party defendant does not conclusively establish that 
the suit is not within the rule prohibiting suits 
against the sovereign without its consent.7? 


[§ 464] (2) Suits against State Officers and Agen- 
cies‘*—(a) In General. While a suit against state 
officials or agencies is not necessarily a suit against 


70. South, etc., Alabama R. Co. v. 
Alabama, 101 U.S. 832, 25 L.Ed. 973; 
Beers y. Arkansas, 20 How. (U.S.) 
527, 15 -L.bd. 9915" Ex p.\ State, 52 
Ala. 231, 23 Am.R. 567; State v. Mur- 
ray, 60 S.B. 928, 79 S.C. 316 [aff 29 
S.Ct. 465, 2138 U.S. 174, 53 L.Ed. 725]. 


[a] Jurisdiction ends, therefore, if 
a judgment has been obtained against 
the state before the consent has been 
revoked, and, if an appeal is then 
pending, the appellate court can only 
dismiss the appeal, leaving the judg- 
ment in force. McDowell v. Fuller, 
135 N.W. 265, 169 Mich. 332. 


71. Cross references: 

Ancillary action to enforce decree 
previously obtained as suit against 
state see infra § 501. 

Appeals from judgment in favor of 
state as suit against state see infra 
§ 502. 


Counterclaims and cross actions as 
suits against states see infra § 476. 

When state is necessary party de- 
fendant see infra § 485. 


72. Davis v. Gray, 16 Wall. (U.S.) 
203, 21 L.Ed. 447; Osborn v. U.S. 
Bank, 9 Wheat. (U.S.) 738, 6 L.Ed. 
204; Swasey v. North Carolina R. Co., 
23 F.Cas.No. 13,679, 1 Hughes 17,. 71 
INOS 671 Patel 2$ Wall. (U.S.) 405, 23 
L.Ed. 136]; Michigan State Bank v. 
Hammond, 1 Dougl. (Mich.) 527; 
Michigan State Bank vy. Hastings, 1 
Dougl. (Mich.) 225, 41 Am.D. 549. 


73. - U. 
York, 41 S.Ct. 588,255 U.S. 490, 65 
L.Ed. 1057 [gr prohibition sub nom. 
The Henry Koerber, 268 F. 561]; Pen- 
noyer v. McConnaughy, 11 S.Ct. 699, 
140 U.S. 1, 35 L.Ed. 363 [aff 43 F. 
339]; Ex p. Ayers, 8 S.Ct. 164, 123 
U.S. 443, 31 L.Ed. 216; Hagood v. 
Southern, 6 S.Ct. 608, 117 U.S. 52, 
29 L.Ed. 805; Poindexter v. Green- 
how, 5 S.Ct. 903, 114 U.S. 270, 29 L. 
Ed. 185; Chicago, etc., R. Co. v. Dey, 
35 F. 866, 1 L.R.A. 744. 


Ark.—Pitcock vy. State, 121 S.W. 742, 
91 Ark. 527, 134 Am.S.R. 88. 


Fla.—Hampton v. State Board of 
Education, 105 So. 323, 90 Fla. 88, 42 
A.L.R. 1456. 

Iowa.—Cross v. Donohoe, 210 N.-W. 
532, 202 Iowa 484. 

La.—State ex rel. Louisiana Trust 
& Savings Bank vy. Board of Liquida- 
tion of State Debt, 67 So. 370, 136 La. 
571. 

N. D.— State v. Lowe, 210 N.W. 501, 
54 N.D. 637. 

Ohio.—Ley v. Kirtley, 
N.S. 529. 

Or.—Mohler y. Fish Commissioner 


5 OhioN.P. 


S—In re State of New]. 
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the state,’ the general rule that a state cannot be 
sued without its consent cannot be evaded by mak- 


ing an action nominally one against the servants 


or agents of a state when the real claim is against the 
state itself, and it is the party vitally interested.’ 
Accordingly it is well settled, as a general propo- 
sition, that, where a suit is brought against an officer 
or agency with relation to some matter in which de- 
fendant represents the state in action and liability, 
and the state, while not a party to the record, is the 
real party against which relief is sought so that a 
judgment for plaintiff, although nominally against 
the named defendant as an individual or entity dis- 


tinet from the state, will operate to control the ac- 


of State of Oregon, 276 P. 691, 129 Or. 
302; Salem Mills Co. v. Lord, 69 P. 
LOSS, 709 Pa 2832942 Ory -82- 


R. I.—Gladding v. Atchison, 115 A. 
423, 44 RI. 69. 


S. C.—Butler vy. Ellerbe, 22 S.H. 425, 
44 S.C. 256; Lowry v. Thompson, 1 
S.Hw141,;.257°S8.C.-416. 


S. D.—Mullien v.. Dwight, 173 N.W. 
645, 42 §.D. 171. 


W. Va.—Blue Jacket Consol. Copper 
Co. v. Scherr, 40 S.E. 514, 50 W.Va. 
533; Miller v. Agriculture State Bd., 
7 Pelt 1007, 46 W.Va. 192, 76 Am.S.R. 


[a] Reason for change in rule un- 
der eleventh amendment.—‘It was 
once said by the supreme court of the 
United States that the eleventh 
amendment was limited to suits in 
which the state was a party to the 
record. But as a state can 
perform its functions through officers 
and agents only, it was soon per- 
ceived that, if these officers and 
agents of the state were liable to be 
sued and coerced to comply with the 
judgments and decrees of a federal 
court, the whole scope and purpose 
of the amendment would be nullified, 
and the doctrine of that case on this 
point ‘has long ceased to be authori- 
ty.’ Farmers’ Nat. Bank v. Jones, 
105 F. 459, 452. 


74. Cross references: 


State as necessary or proper party 
defendant to suits against officers 
see infra § 485. 


Suability of: 
Boards of health see Health § 117. 
Counties see Counties § 376. 


Highway boards and commissions 
see Highways § 286. 


Levee boards and commissions see 
Levees and Flood Control § 91. 


Municipalities see Municipal Corpo- 
rations § 4649. 


School districts see Schools and 
School Districts § 928. 


Towns see Towns [38 Cyc 661]. 


75. Carpenter v. Atlanta & C. A. L. 
Ry. Co., 114,S.E. 6938, 184 N.C. 400. 


76. Wilson v. Louisiana Purchase 


Exposition Commission, 110 N.W. 
1045, 133 Lowa 586. 
77. U.S.—In re State of New 


York, 41 S.Ct. 588, 255 U.S. 490, 65 L. 
Ed. 1057 [gr prohibition sub nom. The 
Henry Koerber, 268 F. 561]; Smith v. 
Reeves, 20 S.Ct. 919, 178 U.S. 436, 44 
L.Ed. 1140; Louisiana v. Steele, 10 
S.Ct. 511, 134 U.S. 230, 33 L.Ed. 891; 
North Carolina v. Temple, 10 S.Ct. 
509, 1384 U.S. 22, 83 L.Ed. 849; Ex p. 


tion of the state or subject it to liability, the suit 
is in effect one against the state and cannot be main- 
tained without its consent.*? 


Apparently for this 


Ayers; 8) S.Ct« 164,123 US. 443.938 
L.Ed. 216; Cunningham v. Macon, 3 
S.Ct. 292, 109- U.S. 446, 27 L.Ed. 9925 
Automobile Abstract & Title Co. v. 
Haggerty, 46 F.(2d) 86; Western Un- 
ion Tel. Co. v. Andrews, 154 F. 95 [rev 
30 S.Ct. 286, 216 U.S. 165, 54 L.md. 
430]; Lowenstein vy. Evans, 69 F. 908; 
Brown University v. Rhode Island 
Agricultural, etc., College, 56 F. 55. 


Ark.—Auditor v. Davies, 2 Ark. 494. 


Cal.—McClellan y. State, 170 P. 662, 
35 Cal.App. 605. 


Fla.—Hampton vy. State Board of 
Education, 105 So. 323, 90 Fla. 88, 42 
A.L.R. 1456; Bloxham v. Florida 
Coals etc., R. Co., 17 So. 902, 35 Fla. 

5. 


Ga.—Peeples v. Byrd, 25 S.E. 677, 
98 Ga. 688; Printup v. Cherokee R. 
Co., 45 Ga. 365; Georgia Military Inst. 
v. Simpson, 31 Ga. 273; Fowler v. 
Rome Dispensary, 62 S.E. 660, 5 Ga. 
App. 36. 


Iowa.—Cross v. Donohoe, 210 N.W. 
532, 202 Towa 484; Wilson v. Louisi- 
ana Purchase Exposition Commission, 
110 N.W. 1045, 133 Iowa 586, 119 Am. 
S.R. 646; Mills Pub. Co. v. Larrabee, 
42 N.E. 593, 78 Iowa 97. 3 


Kan.—Garden City, G. & N. R. Co. 
v. Nation, 109 P. 772, 83 Kan. 237. 


Ky.—Tate v. Salmon, 79 Ky. 540, 3 
Ky.L. 359: 


La.—State ex rel. Louisiana Trust 
& Savings Bank vy. Board of Liquida-— 
tion of State Debt, 67 So. 370, 136 La. 


571; State v. Lanier, 16 So. 647, 47 
La.Ann. 110; State v. Burke, 33 La. 
Ann. 498. 


Mass.—Flagg v. Bradford, 63 N.E.. 
898, 181 Mass. 315. 


Mich.—McDowell v. Fuller, 135 N. 
W. 265, 169 Mich. 332; Ottawa Coun- 
ty v. Auditor-Gen., 36 N.W. 702, 69 
Mich. 1; McElroy vy. Swart, 24 N.W. 
766, 57 Mich. 500; Michigan State 
Bank y. Hastings, Walk. 9 


Mont.—State v. Toole, 66 P. 496, 26 
Mont. 22; 91° Am.S.R.-386, 55) LRA. 
644. 


N. H.—Bow v. Plummer, 104 A. 35, 
719 INVEL, 23. 


N. -Y.—Switzer v. Commissioners 
for Loaning Certain Moneys of the 
United States in New York County, 
119 N.Y.S. 383, 184 App.Div. 487. 


N. C.—Carpenter vy. Atlanta & C. A. 
L. Ry. Co., 114 S.Hi 698, 184 N.C. 400. 


N. D.—Watland v. North Dakota 
Workmen’s Compensation Bureau, 225 
N.W. 812, 58 N.D. 308. 


Okl.—Love v. Filtsch, 124 P. 30, 53 
Okl. 181, 44 L.R.A.N.S. 212. 
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rule to apply the relief asked must involve some di- 
rect or substantial interest of the state, as a distinct 
entity, apart from the mere interest a state may 


Or:—United “Contracting’ (Co. v. 
Duby, 292 P. 809, 134 Or. 1 [quot 
Cye]; Mohler v. Fish Commission of 
State of Oregon, 276 P. 691, 129 Or. 
302; Salem Mills Co. v. Lord, 69 P. 
1033, 70 P. 832, 42 Or. 82. 


S. C.—Butler v. Ellerbe, 22 S.E. 
425, 44 S.C. 256; Lowry v. Thompson, 
15 SiBS, 141, 2558 :C. 416. 


S. D.—Mullen vy. Dwight, 173 N.W. 
645, 42 S.D. 171. 


Tex.—Herring v. Houston Nat. 
BWxch. Bank, 253 S.W. 813, 113 Tex. 
264 [rev (Civ.App.) 249 S.W. 281]; 
Stephens v. Texas, etc., R. Co., 97 S.W. 
309, 100 Tex. 177; Treasurer v. Wy- 
gall, 46 Tex. 447; League v. De Young, 
2 Tex. 497 [aff 11 How. (U.S.) 185, 13 
L.Ed. 657]; Hosner v. De Young, 1 
Tex. 764; Parr v. Dunlap, (Civ.App.) 
26 S.W.(2d) 1082; Producers’ Oil Co. 
v. Stephens, 99 S.W. 157, 44 Tex.Civ. 
App. 327. 


Utah.—Dall v. State, 134 P. 632, 
42 Utah 498; Wilkinson v. State, 134 
P. 626, 42 Utah 483. 


Va.—Board of Public Works v. 
Gannt, 76 Va. 455. 


Wash.—State v. Superior Court for 
Thurston County, 151 P. 108, 86 Wash. 
685. 


W. Va.—State v. State Board of 
Control, 102 S.E. 688, 85 W.Va. 739; 
Miller Supply Co. v. State Board of 
Control, 78 S.H. 672, 72 W.Va. 524 
[quot Cyc]. 


Wis.—State v. Doyle, 40 Wis. 175, 
22 Am.R. 692. 


See Miguel v. Treasurer, 28 Porto 
Rico 704 (holding a suit against an 
officer of Porto Rico to be a suit 
against the government). 


[a] “On principle the true test for 
determining whether a particular suit 
is against a state is whether the 
state is a party defendant; i. e., 
whether it is in fact sued.” Brom- 
well Brush & Wire Goods Co. v. State 
Board of Charities and Corrections, 
279 F. 440, 442. 


[b] Suits against governmental 
departments, agencies, or corporations 
in governmental capacity held to be 
suits against state—McCreery Engi- 
neering Co. v. Massachusetts Fan Co., 
180 F. 115; Cox v. Board of Trustees 
of University of Alabama, 49 So. 814, 
161 Ala. 639; Alabama Industrial 
School vy. Adler, 42 So. 116, 144 Ala. 
555, 118 Am.S.R. 58; Alabama Girls’ 
Industrial School v. Reynolds, 42 So. 
114, 143 Ala. 579; State v. Lovett-Car- 
nahan Co., 14 S.W.(2d) 233, 179 Ark. 
43; State v. Love, 126 So. 374, 99 Fla, 
soo p ie bicaso, aM. & ust. PitRye Cova. 
Public Utilities Commission of Idaho, 
275 P. 780, 47 Idaho 346; Thomas vy. 
State, 100 P. 761, 16 Idaho 81; Minear 
v. State Board of Agriculture, 102 N. 
E. 1082, 259 Ill. 549, Ann.Cas.1914B 
1290; Long v. Highway Commission 
of Iowa, 213 N.W. 532, 204 Iowa: 376; 
Wilson v. Louisiana Purchase Ex- 
position Commission, 110 N.W. 1045, 
133 Iowa 586; Norwood v. Kentucky 
Confederate Home, 189 S.W. 225, 172 
Ky. 300: Williams v. Fitzhugh, 128 
A, 137, 147 Md: 384;- Longstreet ‘v. 
Mecosta County, 200 N.W. 248, 228 
Mich. 542; Berman v. Cosgrove, 104 
N.W. 534, 95 Minn. 353; Lane vy. Min- 
nesota State Agricultural Soc., 64 N. 
W. 382, 62 Minn. 175, 29 L.R.A. 708; 
Union Indemnity Co. v. State High- 
way Commission, 146 A. 206, 105 N.J. 


STATES 


of its laws.7§ 


L. 656; Spa Baths Co. v. Board of 
Com’rs of State Reservation at Sara- 
toga Springs, 163 N.Y.S. 775, 98 Misc. 
399 [aff 171 N.Y.S. 1100]; O’Neal v. 
Wake County, 145 S.E. 28, 196 N.C. 
184; Rotan v. State, 141 S.H. 733, 195 
N.C. 291; Carpenter v. Atlanta & C. A. 
L. Ry. Co., 114 S.E. 698, 184 N.C. 400; 
Moody v. State’s Prison, 38 S.H. 131, 
128 N.C. 12, 53 L-R.A. 855; Lord, etc., 
Chemical Co. v. Board of Agriculture, 
5 S.E. 1032, 111 N.C. 135; .Watland 
v. North Dakota Workmen’s Compen- 
sation Bureau, 225 N.W. 812, 58 N.D. 
303; Wirtz v. Nestos, 200 N.W. 524 
51 N.D. 603; Friend, etc., Paper Co. 
v. Public Works, 7 OhioDec. (Re- 
print) 56, 1 CincLBul 92; Levy v. 
Kirtley, 5 OhioN.P.N.S. 529; Lankford 
v. Schroeder, 147 P. 1049, 47 Okl. 279, 
L.R.A.1915F 623; Oklahoma Agricul- 
tural, ete., College v. Willis, 52 P. 
921, 6 Okl. 593, 40 L.R.A. 677; Fann 
v. State Highway Department, 152 
S.B..429, 155-S.C. 219; U. S. Casualty 
Co. v. State Highway Department of 
South Carolina, 151 S.E. 887, 155 S.C. 
77; Mullen v. Dwight, 173 N.W. 645, 
42 S.D. 171; Herring v. Houston Nat. 
Exch. Bank, 269 S.W. 1031, 114 Tex. 
394; State Banking Board v. Winters 
State Bank, (Tex.Civ.App.) 13 S.W. 
(2d) 391; General Board of State 
Hospitals for the Insane v. Robertson, 
79 S.E. 1064, 115 Va. 527; Mahone v. 
State Road Commission, 129 S.E. 320, 
99 W.Va. 397; Barber v. Spencer State 
Hospital, 121 S.E. 497, 95 W.Va. 463; 
Miller Supply Co v. State Board of 
Control, 78 S.E. 672, 72 W.Va. 524; 
Hjorth Royalty Co. v. Trustees of 
University of Wyoming, 222 P. 9, 30 
Wyo. 309. 


[ec] Suits against governor solely 
in official character.—Kentucky  v. 
Dennison, 24 How. (U.S.) 66, 16 L.Ed. 
717; Georgia v. Madrazo, 1 Pet. (U.S.) 
110, 7 L.Ed. 78. See also Peeples v. 
Byrd, 25 S.E. 677, 98 Ga. 688 (holding 
that governor, as chief executive, is 
not subject to the control of the 
courts with respect to the exercise of 
his political powers). 


[d] Consent of state.—(1) Gener- 
ally a suit may be maintained against 
a state department or public corpora- 
tion where, in the statute creating it, 
the state gives it capacity to sue and 
be sued. Murphy v. Town of Nor- 
folk, 110 A. 62, 94 Conn. 592; Chica- 
go v. Chicago, 69 N.E. 580, 207 Ill. 37; 
McCandliss Const. Co. v. Board of 
Com’rs of Neosho County, 296 P. 720, 
132 Kan. 651; Hopkinsville Bank v. 
Western Kentucky Asylum for In- 
sane, 56 S.W. 525, 108 Ky. 357, 21 
Ky.L. 1820; Herr v. Central Kentucky 
Lunatic Asylum, 30 S.W. 971, 97 Ky. 
458, 17 Ky.L, 320, 538 Am.S.R. 414, 28 
L.R.A. 394; State ex rel. State High- 
way Commission of Missouri v. Bates, 
296 S.W. 418, 317 Mo. 696; Locke vy. 
Board of Trustees of New Mexico 
Reform School, 169 P. 304, 23 N.M. 
487; Granville County Bd. of Educa- 
tion v. State Bd. of Education, 10 S.H, 
1002, 106 N.C. 81; Butterfield v. State 
Industrial Accident Commission, 226 
P. 216, 111 Or: 165 [aff 228 P, 941, 111 
Or. 149]; Dunningtons v. Pres. & Dir. 
N. W. Turnp. Road, 6 Gratt. (47 Va.) 
160; Kelly v. Board of Public Works, 
25 Gratt. (66 Va.) 755. (2) The rule 
is otherwise, however, where the state 
constitution prohibits the state from 
being made a party ‘defendant in any 
court of law or equity. Cox v. Board 
of Trustees of University of Alabama, 
49 So. 814, 161 Ala. 639; Alabama In- 
dustrial School v. Reynolds, 42 So. 


* 
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have in the welfare of its citizens or the vindication 
Within the inhibition of the rule, 
however, are suits wherein a state officer or agency 


114, 143 Ala. 579; Miller Supply Co. 
v. State Board of Control, 78 S.H. 
672, 72 W.Va. 524. (3) A general stat- 
ute giving corporations capacity to 
be sued applies only to private and 
quasi-public corporations, and not to 
governmental agencies of the _ state. 
Carpenter v. Atlanta & C. A. L. Ry. 
Co., 114 S.E. 693, 184 N.C. 400. . 
A statute granting dissatisfied claim- 
ants the right to resort to the courts 
to have reviewed the actions of a 
state board exercising quasi-judicial 
powers disposes of any contention 
that an appeal from the action of the 
board is a suit against the state with- 
out its consent. Kilpatrick v. Com- 
pensation Claim Board, (Tex.Civ. 
App.) 259 S.W. 164. (5) Effect of 
statutes making state agency liable to 
suit see supra § 461 note 53 [a]. 


78. U. S.—Reagan v. Farmers’ L. 
& T. Co.; 147 S8:Ct. 1047, 1254 U.S. 362; 
38 L.Ed. 1014; Chicago, etce., R. Co. 
v. Dey, 35 F. 866, 1 L.R.A. 744. 


Fla.—Hampton v. State Board of 
Education, 105 So. 323, 90 Fla. 88, 
42 A.L.R. 1456; McWhorter v. Pensa- 
cola, ete., R. Co., 5-So-129, 24 la: 41 7, 
12 Am.S.R. 220, 2 L.R.A. 504. 


Ind.—Ex p. Fitzpatrick, 86 N.E. 964, 
171\Ind. 557: 


Okl.—State v. Wells, 223 P. 694, 98 
Okl. 169. : 


S. D.—Farmers’ State Bank of Can- 
ee v. Smith, 209 N.W. 358, 50 S.D. 


Tex.—Chapman v. Guaranty State 
Bank, (Civ-App.) 259 S.W. 972 [rev 
on other grounds (Commn.App.) 267 
S.-W. 690]. 


W. Va.—Coal & Coke Ry. Co. v. Con- 
ley, 67 S.E. 613, 67 W.Va. 129. 


[a] Relief must be sought against 
state or its rights be directly in- 
volved.—(1) “The fact that a state 
will be affected by a suit against 
state officers is not a consideration 
against the maintainability of the 
suit. . . . -It seems to me that the 
better test as to the maintainability 
of a suit in the federal court against 
state officers is to be found in a con- 
sideration of the relief sought there- 
in. If.the relief sought is relief 
against the state, it is not maintain- 
able. . . . If, however, the sole re- 
lief sought is relief against the state 
officers, it is maintainable. Such it 
is if it seeks compensation for a past 
wrong, recovery of possession of 
property wrongfully withheld, con- 
stituting a present wrong, or an in- 
junction against a threatened wrong 
such as equity will enjoin. This is 
the better test because it is the test 
of whether the state is an indispensa- 
ble party. It is the ultimate test, 
and it is always best to think in ulti- 
mates.” Louisville & N. R. Co. v. 
Bosworth, 209 F. 380, 401, 402. (2) 
Certiorari proceedings to review the 
proceedings of a tribunal created by 
the state to perform quasi-judicial 
functions is not a suit against the 
state, for its rights are in no wise in- 
volved in the controversy. Hall v. 
Bledsoe, 189 S.W. 1041, 126 Ark, 125. 
(3) Where the assignee of funds, due 
to a contractor from the state high- 
way commission, makes the commis- 
Sion a party defendant to a_ suit 
against the contractor to determine 
plaintiff's rights to the funds, this is 
not a suit against the state since the 
sole purpose is to determine who is 
entitled to the fund, and no relief or 
judgment is asked against the high- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


AV’ 


§§ 464] 


is, or will be, required to use state property or funds 
in order to afford the relief demanded ;7® 
against officers or agents with reference to,°° or for 
the purpose of enforcing through. the agent,®* con- 
tracts which are those of the state alone; suits to 


way commission or state. McCoy & 
Son v. First Nat. Bank, 252 P. 404, 123 
Okl. 170. See also Durant v. Whedon, 
194 N.Y.S: “126,° 201 App.Div. 196 
(where there was no real claim 
against the state, but the real claim 
was against the fund in hands of a 
state officer by rival claimants). (4) 
Suit by a surety on the bond of a state 
road contractor, seeking application 
of assets of the contractor in the 
hands of the state road commission to 
the discharge of the liability of the 
bond, or seeking subrogation to the 
elaim of the commission against a 
subsequent contractor on the same 
project, who has appropriated the 
assets to his own use, without prop- 
er authority, is not a suit against the 
state, since the suit is really for the 
benefit of the commission rather than 
against it. Fidelity & Deposit Co. of 
Maryland v. Shaid, 137 S.E. 878, 103 
W.Va. 432. 


Insufficient interest in actions 
against officers because of illegal acts 
see infra § 465. 


79. U. S.—Automobile Abstract & 
Title Co. v. Haggerty, 46 F.(2d) 86. 


Ala.—Alabama_ Girls’ 
School v. Reynolds, 42 So. 114, 143 
Ala: 579. 


Cal.—California Securities Co. v. 
State (App.) 295 P. 583; McClellan 
v. State, 170 P. 662, 35 Cal.App. 605. 


Iowa.—Cross v. Donohoe, 210 N.W. 
532, 202 Iowa 484. : 


Mich.—McElroy v. Swart, 24 N.W. 
766, 57 Mich. 500; Ottawa County v. 
Auditor-Gen., 36 N.W. 702, 69 Mich. 1; 
People v. Auditor-Gen., 38 Mich. 746. 


N. M.—State v. Field, 201 P. 1059, 
27 N.M. 384. 


N. Y.—Switzer v. Commissioners 
for Loaning Certain Moneys of the 
United States in New York County, 
119 N.Y.S. 388, 134 App.Div. 487. 


Okl.—Lankford v. Schroeder, 147 
P. 1049, 47 Okl. 279, L.R.A.1915F 623; 
Lovett v. Lankford, 145 P. 767, 47 Okl. 
22. 


Or.—United Contracting Co. v. 
Duby, 292 P. 309, 134 Or. 1 [quot Cyc]. 


S. C.—Monarch Mills v. South Car- 
olina Tax Commission, 146 S.E. 870, 
149 S:C. 219; Carolina;Glass Co. v. 
State, 69 S.E. 391, 87 S.C. 270 [aff 36 
S.Ct. 293, 240 U.S. 305, 60 L.Hd. 658]. 


S. D.—Mullen v. Dwight, 173 N.W. 
645, 42 S.D. 171. 


Utah.—Dall v. State, 134 P. 632, 42 
Utah 498; Wilkinson v. State, 134 P. 
626, 42 Utah 483. 


Va.—Public Works v. Gannt, 76 Va. 
455. 

[a] Rule applies although funds 
are held by state only as depositary.— 
State ex rel. Louisiana Trust & Sav- 
ings Bank v. Board of Liquidation of 
State Debt, 67 So. 370, 136 La. 571. 
But see Turkey State Bank v. Estel- 
line State Bank (Tex.Civ.App.) 259 
S.W. 678 [mod (Commn.App.) 272 
S.W. 775]; State Banking Board v. 
Pilcher (Tex.Civ.App.) 256 S.W. 996 
[rev on other grounds (Commn.App.) 
270 S.W. 1004]; Hall -v. First Nat. 
Bank (Tex.Civ.App.) 252 S.W. 828 
[mod 254 S.W. 522] (all apparently 
holding that a suit to establish a 
elaim to a guaranty fund held by a 
state agency simply as a depositary 
for the benefit of bank depositors is 
not a suit against the state). 


Industrial | 
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[b] Suit against treasurer to re- 
cover taxes (1) paid to him for the 
state and by him placed in the state 
treasury is a suit against the state 
Since, on being placed in the treas- 
ury, the money becomes that of state, 
whether as owner or only as trustee 
of plaintiff from whom the taxes have 
been wrongfully collected, and it is 
from the state that relief is sought. 
California Securities Co. v. State (Cal. 
App.) 295 P. 583; McClellan v. State, 
170 PB; 662, 35 Cal.App: 605; Bow. v. 
Plummer, 104 A. 35, 79 N.H. 23. But 
see cases infra § 465 note 86 [a]. (2) 
Action to recover taxes paid into state 
treasury as action against state see 
Taxation [37 Cye 1187]. 

Suits against officers as individuals 
for property illegally taken on behalf 
of state see infra § 468. 

80. Ark.—Jobe v. Urquhart, 
S.W. 663, 98 Ark. 525. 

Ga.—Peeples v. Byrd, 25 S.E. 677, 
98 Ga. 688. 

Mich.—MeDowell  v. 
N.W. 265, 169 Mich. 332. 


Tex.—Sherman v. Cage (Civ.App.) 
279 S.W. 508: 


Wash.—State v. Superior Court for 
es County, 151 P. 108, 86 Wash. 
5 . 
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See Miguel v. Treasurer, 28 Porto 
Rico 704 (holding an action to re- 
strain the treasurer of Porto Rico 
from making payment in consumma- 
tion of a contract in which he is not 
individually interested, but in which 
the government alone is interested, is 
in reality a suit against the govern- 
ment). 


[a] Ilustrations.—(1) Suit against 
State agency to cancel or annul con- 
tract which it has made for the state 
is a suit against the state. Peeples v. 
Byrd, 25 S.B. 677, 98 Ga. 688; Sher- 
man v. Cage, (Tex.Civ.App.) 279 S.W. 
508. (2) A suit against a state peni- 
tentiary board to reform a contract 
it has entered into on behalf of the 
state for the purchase of lands for 
a convict farm is a suit against the 
state where the effect would be to 
compel the state to accept a deed for 
less land than that described in the 
contract. Jobe v. Urquhart, 136 S.W. 
663, 98 Ark. 525. ‘ 


81. U.S.—State Highway Comm. 
of Wyoming v. Utah Const. Co., 49 
S.Ct. 104," 278.-U.S.--194, 73. L.Ed. 262 
[aff 16 F.(2d) 322, and rev 23 F.(2d) 
638]; Hagood v. Southern, 6 S.Ct. 
60SR LL SUS. 52," 29 - Di Bd) 8055 
isiana v. Jumel, 2 S.Ct. 128, 107 U.S. 
711, 27 L.Ed. 448; Carolina, Glass Co. 
v. Murray,.197: F..392 [affi206 F. 635, 
124 C.C.A. 423, and writ of error er 
215 F. 1007, 131-C.C.A. 66, and aff 36S. 
Ct. 293, 240 U.S. 305, 60 L.Ed. 658]; De 


Laittre v. Board of Com’rs, 149 F. 
800; Yale College v. Sanger, 62 F. 
177; McCauley v. Kellogg, 15 F.Cas. 


No. 8,688, 2 Woods 13. 


Ark.—Caldwell v. Donaghey, 156 
S.W. 839, 108 Ark. 60, 45 L.R.A.N.S. 
721, Ann.Cas.1915B 133; Allen Engi- 
neering Co. v. Kays, 152 S.W. 992, 106 
Ark. 174; Jobe v. Urquhart, 143 S.W. 
121, 102 Ark. 470, Ann.Cas.1914A 351; 
Pitcoeck v. State, 121 S.W. 742, 91 Ark. 
527, 184 Am.S.R. 88. 


Fla.—Hampton vy. State Board of 


Education, 105 So. 323, 90 Fla, 88, 42° 


A.L.R. 1456. 
Ill.—People v. Dulaney, 96 Tll. 503. 
Kan.—Herman Const. Co. v. Capper, 


Lou-. 
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compel officers or agents to do acts which will im- 
pose contractual liability on the state;8? and suits 
to enjoin officers from doing official acts, which are 
the acts of, or at least for the direct benefit of, the 


182 P. 386, 105 Kan. 291. 


La.—State v. Lanier, 16 So. 647, 47 
La.Ann. 110. 


Neb.-—State v. Mortensen, 95 N.W. 
831, 69 Neb. 376. 


N.M.=—State v. Field, 201 P. 1059; 
27 N.M. 384. 


Okl.—Love v. Filtsch, 124 P. 30, 33 
Okl. 131, 44 L.R.A.N.S. 212. 


Or.—United Contracting Co. v. 
Duby, 292: P. 309,134 Or. 1 


Tex.—Herring v. Houston Nat. 
Exch. Bank, °253  S:\W.) 8138, 113)" Dex. 
264 [rev (Civ.App.) 249 S.W. 281]; 
Herring v. Houston Nat. Exch. Bank 
(Civ.App.) 241 S.W. 534. 


Va.—Board of Public Works v.~ 
Gannt, 76 Va. 455. 


W.Va.—State v. State Board of 
Control, 102 S.E. 688, 85 W.Va. 739; 
Miller v. State Bd. of Agriculture, 32 
ane 1007, 46 W.Va. 192, 76 Am.S.R. 


But see Reliance Mfg. Co. v. 
Board of Prison Com’rs, 170 S.W. 941, 
161 Ky. 135 (holding that a _ suit 
against prison commissioners to com- 
pel them to comply with a contract 
for the leasing of convicts is not a 
suit against the state). 


[a] TI lustrations.—(1) Where 
company which has contracted with 
state to erect a building, brings its ac- 
tion for alleged balance against offi- 
cial board which acted for the state 
in letting the contract the action is 
a suit against the state. Heman 
Const. Co. v. Capper, 182 P. 386, 105 
Kan. 291. (2) Where the state re- 
tains title to state school lands, and 
the state board of education is merely 
authorized to possess, manage, and 
preserve, and to fix terms of sale and 
convey title thereto, suit against them 
to enforce a contract for the sale of 
state school land is in effect a suit 
against the state. Hampton v. State 
Board of Education, 105 So. 323, 90 
Fla. 88, 42 A.U.R. 1456. (3) Manda- 
mus to compel officer to perform con- 
tract of state see infra § 466. 


[b] Injunction restraining state 
agency from violating contract it has 
entered into for state necessarily re- 
sults in requiring the agency, and 
through it the state, specifically to 
perform its contract, and hence such 
an injunction cannot be sustained. 
Pitcock v. State, 121 S.W. 742, 91 Ark. 
527, 134 Am.S.R. 88. 


82. Farmers’ Nat. Bank v. Jones, 
105 BF. 459. 


[a] Suit against state debt board 
to compel issuance of state bonds.— 
Farmers’ Nat. Bank v. Jones, 105 F. 
459, 463 (“The board, as a board, has 
no contract relations with the owners 
of lost or destroyed bonds, and stands 
in no relation to them which imposes 
on the board any duty towards them 
whatever; and if it be conceded that 
the state owes to the owners of lost 
or destroyed bonds, no matter by 
whose agency lost or destroyed, the 
duty of issuing new bonds in their 
stead, no federal court can coerce the 
state, or any of its officers or boards, 
by any form of suit or proceedings, to 
the performance of that duty’’). 


83. U.S.—Fitts v. McGhee, 19 S.Ct. 
269, 172 U.S. 516, 43 L.Bd. 536. 
Fla.—McWhorter v. Pensacola, etc., 


R. Co., 5 So. 129, 24 Fla. 417, 12 Am. 
S.R. 220, 2 L.R.A. 504. 
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[§ 465] (b) For Unauthorized and Illegal Acts. 
As is sometimes pointed out in the cases, suits, such 
as those mentioned in the preceding section, where- 
in it is sought to compel defendant officially to per- 
form an obligation, or refrain from action, which is 
that of the state in its political capacity, are clearly 
distinguishable from suits against officers or agents 
personally, because, while claiming to act officially, 
they have committed or they threaten to commit 


N.D.—State v. Lowe, 210 N.W. 501, 
54 N.D. 637. 


Tex.—Stephens vy. Texas, etc., R. 
Co., 97: S.W. 309, 100 Tex. 177; Los- 
sing v. Hughes (Civ.App.) 244 S.W. 
5565 


W.Va.—Blue Jacket Consol. Copper 
Co. v. Scherr, 40 S.E. 514, 50 W.Va. 
533. See Way v. Hayes, 124 N.Y.S. 
648 (refusing to enjoin state commis- 
Sioner from foreclosing mortgage as 
he was required to do by statute). 


[a] Rule applied to: (1) Suits to 
enjoin the attorney-general or other 
officer from bringing suits, or insti- 
tuting prosecutions in the name’ of 
the state under a state statute. Fitts 
v. McGhee, 19 S.Ct. 269, 172 U.S. 516, 
48 L.Ed. 535; Ex p. Ayers, 8 S.Ct. 164, 
123 U.S. 443, 31 L.Ed. 216; Morenci 
Copper Co. v. Freer, 127 F. 199; Un- 
ion-Trust Co. v. Stearns, 119 F. 790; 
Arbuckle v. Blackburn, 113 F. 616, 51 
C.C.A. 122, 65 L.R.A. 864-[app dism 
24 S.Ct. 148, 191 U.S. 405, 48 L.Ed. 
239]; McWhorter v. Pensacola, etc., 

BR. .Co., 5 So. 129, 24 Bla. 417, 12 Am. 
S.R. 220, 2 L.R.A. 504; State v. Lowe, 
210 N.W. 501, 54 N.D. 637; Stephens 
v. Texas, etc., R. Co., 97 S.W. 309, 100 
Tex. 177. But see cases infra § 465. 
(2) Action to restrain a state officer 
from collecting a franchise tax im- 
posed upon plaintiff corporation and 
for the benefit of the state alone. 
Blue Jacket Consol. Copper Co. v. 
Scherr, 40 S.E. 514, 50 W.Va. 533. (3) 
Suit against National Guard officers 
to restrain maintenance of, or compel 
removal of, cavalry troop from cer- 
tain land belonging to state. Parr v. 
Paae (Tex.Civ.App.) 26 S.W.(2d) 


Suits to enjoin officers from enforc- 
ing unconstitutional statutes see in- 
fra £465. 


84. Fitts v.'McGhee, 19 S.Ct. 269, 
172 U.S. 516, 43 L.Hd. 535; Pennoyer 
v. McConnaughy, 11 8.Ct. 699, 140 U.S, 
1, 35 L.Hd. 363; Hagood v. Southern, 
6 S.Ct. 608, 117 U.S. 52, 29 L.Ed. 805; 
Yale College v. Sanger, 62 F. 177; 
White Hagle Oil & Refining Co. v. 
Gunderson, 205 N.W. 614. 48 S.D. 608, 
43 A.L.R. 397. 


85. U. S.—Cunningham v. Macon, 
te, hs: CO..<3 S: Ct. 1292)/609,).109 U.S. 
446, 27 L.Ed. 992. 


Ala.—Elmore v. Fields, 45 So. 66, 
153 Ala. 345, 127 Am.S.R. 31. 


S.D—wWhite Eagle Oil & Refining 
‘Co. v. ‘Gunderson, 205 N.W. 614, 48 
S.D. 608, 48 A.L.R. 397. 


W.Va.—Coal & Coke Ry. Co. v. 
Conley, 67 S.E. 613, 67 W.Va. 129. 


Wis.—Ekern v. McGovern, 142 N.W. 
595, 46 L.R.A.N.S. 796. 


[a] Reason for rule.—‘‘Any enact- 
ment-of a state legislature impairing 
the obligation of a contract, or tend- 
ing to devest vested rights, is abso- 
lutely void. In law, being null, it is 
not the act of the state; and if a 
state officer, under color of such void 
enactment, attempts or threatens any 
acts tending to impair or interfere 
with contractual or vested rights, it 


STATES 


defendant may 


ages;°7 for an 


will not be regarded as the act of the 
state, and such officer. will- be re- 
strained from such unlawful affirma- 
tive action, whether he purposes to 
act in the name of the state or in his 
official or personal name.’ Cobb. v. 
Clough, 83 F. 604, 609. ° a) 


[b] If lawful authority is found 
to exist, the action cannot be main- 
tained against the officer. Western 
Union Tel. Co. v. Henderson, 68 F. 
588; Scottish Union, ete., Ins. Co. v. 
Herriott, 80 N.W. 665, 109 Iowa 606, 77 
Am.S.R. 548; Salem Mills Co. v. Lord, 
69 P. 1083, 42 Or. 82, 70 P. 832. 


sé. U.S.—Poindexter v. Greenhow, 
No 9038, 962, 114 U.S. 270, 29 L.Ed. 
185. 


Ga.—Dennison Mfg. Co. v. Wright, 
120 S.E. 120, 156 Ga. 789. z 


Tll.—German Alliance Ins. Co. 
Van Cleave, 61 N.E. 94, 191 Ill. 410. 


Iowa.—Scottish Union,, etc., Ins. Co. 
v. Herriott, 80 N.W. 665, 109 Iowa 606, 
77 Am.S.R. 548. 


Ky.—Prewitt v. Illinois L. Ins. Co., 
93 S.W. 633, 123 Ky. 36, 29 Ky.L. 447. 


La.—Abbott v. Louisiana Securities 
Commission, 89 So. 211, 149 La. 354. 


R. I.—Gladding v. Atchison, 115 A. 
423, 44 R.I. 69. 


[a] Suit with reference to taxes 
illegally collected.—(1) An action to 
recover taxes illegally collected from 
the collector, and to enjoin the state 
treasurer from receiving the same, is 
not an action against the state since 
it does not relate to property owned 
by the state or which has ever reach- 
ed its treasury. German Alliance Ins. 
Co. v. Van Cleave, 61 N.E. 94, 191 Ill. 
410, 413 (“A party is not precluded 
from questioning the unauthorized act 
of a tax collector merely because the 
money collected will eventually reach 
the State’). (2) A suit against the 
treasurer to hold him individually re- 
sponsible for taxes which he has 
wrongfully collected is not a suit 
against the state, although he has 
placed the money with other funds 
belonging tathe state. Dennison Mfg. 
Co. v.. Wright, 120°>S.E. 120, 156 Ga. 
789; Scottish TWnion, ete., Ins. Co. v. 
Herriott, 80 N.W. 665, 109 Iowa 606, 
610. 77 Am.S.R. 548 (“If defendant 
were an individual receiving money 
obtained with his knowledge, through 
duress, and paid under protest, there 
would be no doubt of plaintiff's right 
to recover it back. The mere fact 
that he is the treasurer of state, act- 
ing under authority of law, will not 
relieve him if it should turn out that 
the law is unconstitutional, and there- 
fore no law’). But see, Pacific Live 
Stock Co. v. Cochran, 144 P. 668, 73 
Or. 417 (holding that, where a state 
officer has collected an illegal exac- 
tion and paid it into the state treas- 
ury, as is his duty, an action to re- 
cover the same should be brought 
against the state and rest against the 
officer). (8) Suits to recover taxes 
which have been paid into state treas- 
ury as suits against state see supra 
§ 464 note 79 [b]. (4) Suits with 
reference to property in which state 


Vv. 


wrong or injury to the person or property of plain- 
tiff, either without right and authority 
color of an unconstitutional statute.** 


or under. 
Although 
assert that he acted officially, and 


on behalf of the state, a suit of this latter class is’ 
not a suit against the state,®® whether it be brought 
to recover property wrongfully taken or held by de- 
fendant on behalf of the state;** to recover dam- 


injunction;$& or to compel an offi- 


has or claims an interest see infra § 
468. 


87. Hopkins v. Clemson Agricul- 
tural College, 31 S.Ct. 654, 221 U.S. 
636, 55 L.Ed. 890, 35 L.R.A.N.S. 243 
[rev: 12. S:C,, 12,, 5% >S.B. (551 155 Seots 
v. Donald, 17 S.Ct. 265, 165 U.S. 58. 
41 L.Ed. 632; Chaffin v. Taylor, 5 S.Ct. 
924< 962,.-4114°5°U.S,) 309, 29) i Lede 98, 


207; White v. Greenhow, 5 S.Ct. 923, 
962, 114_U.S. 307, 29. L.Ed. 199; J. B. 
McCrary Co. v. Phillips, (Ala.) 130 


So. 805; Elmore v. Fields, 45 So. 66, 
153 Ala. 345,127 AmSR 31; Pauchogue 
Land Corporation v. Long Island 
State Park Commission, 152 N.E. 451, 
243 N.Y. 15; Chick Springs Water Co. 
v. State Highway Department, 157 
S.B,.842, 159 S.C: 481. See U.S. v. 
McCallum, 281 F. 834 [aff 298 F. 373 
(cert den 45 S.Ct. 92, 266 U.S. 606, 69 
L.Ed. 464)] (action to recover penal- 
ties incurred by state board in violat- 
ing federal statute). Compare Low- 
enstein v. Evans, 69 F. 908 (holding 
that, where plaintiff sues state offi- 
cers under a Statute giving a right to 
recover damages against the creator 
of a monopoly, and it is the state’s 
monopoly which the officers sought to 
put into effect, the state is a neces- 
sary party and the action cannot be 
maintained). 


8s. U. S.—Public Service Co. of 
Northern Illinois v. Corboy, 39 S.Ct. 
440, 250 U.S. 153, 63 L. Ed. 905; West- 
ern Union Telegraph Co. v. Andrews, 
30 S.Ct. 286, 216 U.S. 165, 54 L. Ed. 430 
[rev 154 F. 95]; Ludwig v. Western 
Union Telegraph Co.,; 30 S.Ct. 280, 216 
U.S. 146, 54 L.Ed. 423 [aff Chicago, R. 
I. & P. Ry. Co. v. Ludwig, 156 F. 152]; 
Seully v. Bird, 28 S.Ct. 597, 209 U.S. 
481, 52 L.Ed. 899; Scott v. Donald, 17 
S.Ct. 262, 165 U.S. 107, 41 L.Ed. 648 
[att 67 F. 854]; Pennoyer. v. McCon- 
naughy, 11 S:6t..'699, 140 SOS 1585 
L.Ed. 3632 [aff 48 F. 339]; Louisiana 
Ba. of Liquidation v. MeComb, 92 U.S. 
531, 23 L.Hd. 623; Palmetto Fire Ins. 
Co. v. Beha, 13 F.(2d) 500; Elmer v. 
Wallace, 275 F. 86; Weiland v. Pioneer 
Irr. Co., 238 F. 519, 151 C.C-Ac 456 [aft 
42 S.Ct. °568, 259 U.S? "498," 66 id, 
1027]; Louisville & N. R. Co. v. Bos- 
worth, 209 F. 380; Haskell v. Cow- 
ham, 187 FE. 403,-°109 C.@cAl 9 235= 
Minneapolis Brewing Co. v. MeGilliv- 
ray, 104 F. 258;.Cobb v. Clough, 83 F. 
604; Mills v. Green, 67 F. 818 [rev 69 
F. 852, 16 C.C.A. 516, 30 L. R.A: 903; 
Tuchman v. Welch, 42 F. 548; Chaff- 
raix v. Board of Liquidation, 11 F. 
638; Preston v. Walsh, 10 F. 315 [rev 
3 S.Ct. 169, 245, 109 U.S. 297, 27 Lewd. 
940]; Hancock v. Walsh, 11 F. Cas. 
No. 6,012, 3 Woods 351, 8 Reporter 71. 


See Suncrest Lumber Co. v. North . 
Carolina Park Commission, 29 F.(2da) 

823 (holding that under Judicial Code 

§ 266 a federal court must consist of 
three judges before there is jurisdic- 

tion to enjoin state officers from en- 

forcing an alleged unconstitutional 

statute). 


Ark.—Wilson v. Parkinson, 
S.W. 774, 157 Ark, 69. 


Fla.—Apalachicola Land & De-: 
velopment Co, v. McRae, 98 So. 505, 86 
Fla. 3938; Internal Imp. Fund Trustees. 
v. Bailey, 81 AmD 194, 10 Fla, 112. 
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eer to obviate the effect of an illegal act.29 In ac- 
cordance with this rule suits against state railroad 
commissions or boards of transportation for relief 


STATES 


fll.—Joos y. Illinois Nat. Guard, 100[ worth, 209 F. 380; Union Pac. R. Co. 


N.E. 505, 257 Ill. 138, 43 L.R.A.N.S, 
1214, AnnCasl914A 862; Burke v. 
Snively, 208 Ill. 328, 70 N.E. 327; 
Townsend v. Gash, 191 Dll.App. 310 
(transf Sup. Ct. 108 N.E. 744, 267 
TH? 6.78]: 


Ind.—Weleh v. Fisk, 38 N.E. 403, 
139 Ind. 637. 


Ky.—Reliance Mfg. Co. v. Board of 
Prison Com’rs, 170 S.W. 941, 161 Ky. 
135; Herr v. Central Kentucky Luna- 
tic Asylum, 30 S.W. 971, 97 Ky. 458, 
SRR 320, 53 AmSR 414, 28 L.R.A. 


Mass.—Commonwealth v. Norman, 
144 N.E. 66, 249 Mass. 123. 


Mo.—Merchants’ Exch. v. Knott, 111 
S.-W. 565, 212 Mo. 616. 


Ohio.—Columbia. Life Ins. Co. v. 
Hess, 162 N.E. 466, 28 Ohio App. 107 
[aff 156 N.E. 504, 116 Ohio St. 416]; 
Baldwin Forging & Tool Co. v. Grif- 
fith, 5 OhioNPNS 566. 


Okl.—Wentz v. Board of Com’rs of 
Lincoln County, 295 P. 599, 147 Okl. 
173; Wentz v. Ingenthron, 294 P. 154, 
146 Okl. 165; Choctaw Pressed Brick 
ee v. Townsend, 236 P. 46, 108 Okl. 


Or.—Salem Mills Co. v. Lord, 69 P. 
10338, 70 PB. 832, 42 Or. 82. 


Pa.—Isett v. Meehan, 81 A. 544, 232 
Pa. 504. 


S. C.—Ware Shoals Mfg. Co. v. 
Jones, 58 S.E. 811, 78 S.C. 211; Butler 
v. Ellerbe, 22 S.H. 425, 44 S.C. 256. 


Ss. D.—White Eagle Oil & Refining 
Co. v. Gunderson, 205 N.W. 614, 48 
S.D. 608, 43 A.L.R. 397, 


Tenn.—North British, ete., Ins. Co. 
v. Craig, 62.S.W. 155, 106 Tenn. 621; 
Lynn vy. Polk, 8 Lea 121. 


Tex.—Conley v. Daughters of the 
Republic, 156 S.W. 197, 106. Tex. 80 
{rev (Civ.App.) 151 S.W. 877, and 
reh den 157: S.W. 937, 106 Tex. 80]; 
Cochran v. Cavanaugh, (Civ.App.) 252 
S.W. 284; Terrell v. Middleton, (Civ. 
App.) 187 S.W. 367 [error refund 191 
S’W.. 1138, 198 S.W. 139, 108 Tex. 14]; 
Conley v. Texas Division of United 
Daughters of the Confederacy, (Civ. 
App.) 164 S.W. 24; Porter v. Langley, 
(Civ.App.) 155 S.W. 1042. 


Va.—Commonwealth y. Wilson, 126 
S.E. 220, 141 Va. 116; State Highway 
Commission of Virginia v. Nock, 120 
SB. 869, 138 Va. 212; Blanton v. 
Southern Fertilizing Co., 77 Va. 335. 


W. Va.-—Coal & Coke Ry. Co. v. 
Conley, 67 S.H. 613, 67 W.Va. 129. 


Wis.—Bonnett v. Vallier, 116 N.W. 
885, 136 Wis. 193, 17 L.R.A.N.S. 486, 
128 AmSR 1061. 


[a] Suits to restrain state officers 
from collecting illegal taxes, or en- 
forcing unconstitutional tax laws, are 
not suits against the state. Illinois 
Cent. R. Co. v. Greene, 37 S.Ct. 697, 
244 U.S. 555, 61 L.Ed. 1309; Louis- 
ville & N. R. Co. v. Greene, 37 Sup.Ct. 
683, 244 U.S. 522, 61 L.Ed. 1291, Ann. 
€as.1917E 97; Greene v. Louisville & 
I. R. Co., 37 S.Ct. 673, 244 U.S. 499, 
€1 L.Ed. 1280, Ann.Cas.1917E 88; Gun- 
ter v. Atlantic Coast Line R. Co., 26 
S.Ct. 252, 200 U.S. 278, 50 L.Ed. 477; 
Ex p.-Tyler, 13 S.Ct. 785, 149 U.S. 164, 
37 L.d. 689; Allen v. Baltimore, etc., 
BR. Go., 5 S.Ct. 925, 962, 114 U.S. 311, 
Dini bidsase00).02077 Osborn Vn U.S. 
Bank, 9 Wheat. (U.S.) 738, 6 L.Ed. 
204; Louisville & N. R. Co. v. Bos- 


v. Alexander, 113 F. 347; Western 
Union Tel. Co. v. Henderson, 68 F. 
588; Gregg v. Sanford, 65 F. 151, 12 
C.C.A. 525 [aff 58 F. 620]; Secor v. 
Singleton, 35 F. 376; German Alliance 
Ins. Co. v. Van Cleve, 61 N.E. 94, 191 
Ill. 410; Budd v. Houston, 36 La.Ann. 
959; Briscoe v. McMillan, 100 S.W. 
111,117 Tenn. 115; Galveston, etc., R. 
Co. v. Davidson, (Civ.App.) 93 S.W. 
436 [rev 97 S.W. 309, 100 Tex. 177]; 
Chesapeake, ete., R. Co. v. Miller, 19 
W.Va. 408 [aff 5 S.Ct, 818, 114 U.S. 
LTE, 929 Te Mads 1i2a 


{b] Suits to restrain officers’ ac- 
tion under laws impairing obligation 
of state’s contracts are not suits 
against the state. Pennoyer v. Mc- 
Connaughy, 11 S.Ct. 699, 140 U.S. 1, 12, 
35 L.Ed. 368 (‘The general doctrine 
of Osborn v. Bank of the United 
States, (9 Wheat. 738) that the courts 
of the United States will restrain a 
state officer from executing an uncon- 
stitutional statute of the State, when 
to execute it would violate rights and 
privileges of the complainant which 
had been guaranteed by the Constitu- 
tion, and would work irreparable dam- 
age and injury to him, has never been 
departed from’); Louisiana Bd. of 
Liquidation y. McComb, 23 L.Ed. 623, 
92 U.S. 531; Davis v. Gray, 16 Wall. 
(U.S.) 208, 21 L.Wd. 447; 
Clough, 83 F. 604; Chaffraix v. Board 
of Liquidation, 11 F. 638; Bancroft v. 
Thayer, 2 F, Cas. No. 835, 5 Sawy. 502, 
8 Reporter 39. 


{e] Yarget shooting by National 
Guard.—If the rifle range and prac- 
tice target shooting of a National 
Guard are so conducted as to be a 
menace to the life of a citizen on his 
own premises, and to deprive him of 
the rightful use of such premises, 
the officers of the National Guard be- 
come trespassers; they are not repre- 
sentatives of the state; and a suit 
to enjoin their unlawful course of 
conduct is not a suit against the 
state. Joos v. Illinois Nat. Guard, 
100 N.B. 505, 257 Ill. 138, 48 L.R.A.N.S. 
1214, Ann,.Cas.1914A 862. Compare 
Parr v. Dunlap, (Tex.Civ.App.) 26 
S.W.(2d) 1082 (holding a suit against 
National Guard officers to restrain 
maintenance, or compel removal, of 
cavalry troops to be a suit against 
the state). 


[d] Threatened violation. of valid 
decree against state.—(1) Where, in 
an action by the state to cancel the 
title of an individual to certain lands, 
it is adjudged that title is in defend- 
ant and not in the state, such adjudi- 
eation is binding on the state and its 
officers, and a suit to enjoin an Officer, 
who thereafter wrongfully threatens 
to convey title to such lands, is not 
a suit against the state. Wilson v. 
Parkinson,. 247 S.W. 774, 157 Ark. 69. 
(2) Judgments as res judicata against 
state see infra § 498 


[e] Immunity of state from suit 
under Eleventh Amendment of the 
United States constitution is not vio- 
lated by a suit in a federal court to 
enjoin the secretary of state from re- 
voking the license of a foreign cor- 
poration and from_ collecting  pre- 
scribed penalties under an illegal and 
unconstitutional statute. Ludwig v. 
Western Union Telegraph Co., 30 5.Ct. 
280, 216 U.S. 146, 54 L.Hd. 423 [aff 156 
F. 152]. y 


[f] Immaterial that state is affect- 
ed by nonenforcement of its laws.— 
(1) “A state officer acting under 
color of his official authority may be 


Cobb v.] 
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against the enforcement of illegal rates or regula- 
tions preseribed by them, or by statute;9° and suits 
to restrain state officers from irreparably wronging 


enjoined from carrying into effect a 
state law asserted to be repugnant to 
the Constitution of the United States, 
even though such injunction may 
cause the state law to remain inopera- 
tive until the constitutional question 
is judicially determined.” Public 
Service Co. v. Corboy, 39 S.Ct. 440, 441, 
250 U.S. 153, 63 L.Ed. 905. (2) “It is 
to be distinctly noted that the main- 
tainability of the suit in such a case 
to no extent depends upon whether 
the state will be affected by its main- 
tenance. In all the cases where com- 
plaint was made of a _ threatened 
wrong and in which it was held that 
the suit was maintainable, it was so 
held notwithstanding, the state was so 
affected by the granting of the relief 
sought that no action at all, in such 
particular, could be taken on its be- 
half.” Louisville & N. R. Co. v. Bos- 
worth, 209 F. 380, 397. 


[g] Contempt proceedings against 
a state officer for violation of a man- 
date of a federal court restraining 
action under color of state law is not 
a suit against the state, where there 
is no valid state law authorizing de- 
fendant’s act. Ex p. Tyler, 13 S.Ct. 
785, 449 U.S. 164, 37 L.Hd. 689. 


Injunctions against acts of state 
officers generally see Injunctions §§ 
389-39044. 


Jurisdiction of federal courts to 
restrain state officers from acting un- 
der statutes which violate United 
States constitution see Federal Courts 

bios 


89. Croom v. Pennington & Evans, 
52 So. 957, 59° Pla. 473. 


[a] Tllegal tax sale.—Where a tax 
collector issues to the state a certifi- 
cate of the sale of land for the non- 
payment of taxes which have in truth 
been paid, the certificate as evidence 
of a sale is illegal, and, when prop- 
erly shown to be void, the officer hold- 
ing the certificate may be required to 
make proper entries showing the il- 
legality of the certificate, for such a 
proceeding is not a suit against the 
state, but is to correct an illegal act. 
of an officer. Croom v. Pennington & 
Evans, 52 So. 957, 59 Pla. 473, 475 
(“A suit to obviate the effect of an 
illegal act of an officer as such is not 
a suit against the State, for the State 
authorizes only legal acts by its of- 
ficers’’). 


so. Prentis v. Atlantic Coast Line 
Co: 29'S: Ct2 67,241 UES: 2.05 5326. CsA 
150; Mississippi R. Commission vy. 
Illinois Cent. R. Co., 27 S.Ct. 90, 203 
U.S. 335, 51 L.Hd. 209 [aff 138 H>327, 
10. CIClAL ©. 6h] AProudt 7 v.7 Starreoce 
S.Ct, 398, 188 U.S. 537,.47 L.Wd. 584 
faff 110 F. 3]; Smyth v. Ames, 18 
S.ct. 418, 169 U.S. 466, 42 L.Md. 819 
[mod 18 S.Ct. 888, 171. U.S. 361, 43 
L.Ed. 197]; Reagan v. Farmers’ L. & 
Tt. Oo., 14 S:Ct. 1047, 154 U.S! 362) 38 
L.Ed. 1014; Clyde v. Richmond, ete., 
R. Co., 57 F. 436; Chicago, ete., R. Co. 
v. Becker, 35 FE. 883; Chicago, etc., 
R. Co. v. Dey, 35 F. 866, 1 L.R.A. 744; 
Louisville & N. R. Co. v. Railroad 
Com’rs, 58 So. 548, 638 Fla. 491, 44 
L.R.A.N.S. 189; McWhorter v. Pensa- 
cola, etc., R. Co., 5 So. 129, 24 Mla. 417, 
12 Am.S.R. 220, 2 L.R.A. 504; Coal & 
Coke Ry. Co. v. Conley, 67 S.E. 613, 67 
W.Va. 129. 


[a] State has no pecuniary inter- 
est in result of such a suit, the only 
parties so interested being the ship- 
pers and the carriers. Reagan v. 
Farmers’ L..& T. Co., 14 8.Ct. 1047, 
154 U.S. 362, 88 L.Hd. 1014. 
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or injuring plaintiff by the prosecution of actions, 
without right, or to secure the enforcement of in- 
valid and unconstitutional statutes,®°! are usually not 
regarded as suits against the state. 


[§ 466] (c) To Compel Performance of Legal Du- 
A suit against a state officer or agency to 
compel by mandamus, or similar process, the per- 
formance of official duties of a purely ministerial 
nature, involving the exercise of no discretion or 


ties.°? 


91. Swanger v. Atchison, T. & S. 
Hom CO o0L S.Ct, 609, 218) Us. 1159) 
54°. id, 978) [aii 157. E. 7831;° Hern- 
don v. Chicago, R. I. & P. Ry. Co., 30 
S:Ct. 633)°218 U.S. 185, 54 L.Ed. 970; 
Western Union Telegraph Coin ns 
Andrews, 30 S.Ct. 286, 216 U.S. 165, 
54 L. Ea. 430 [rev L541 050) 9 Be p. 
Young, 28 S.Ct. 441, 209 U.S. 1238, 52 
L.Ed. 714, 13 Tc OAC NES 932, 14 Ann. 
Cas. 764; Prout v. Starr, 23 8.Ct. 398, 
188 U.S. 537, 47 L.Ed. 584 [aff Starr v. 
Chicago, etc, RCo. 110 Be sis Smyth 
v. Ames, 18 §.Ct. 418, 169 U.S. 466, 42 
L.Ed. 819 [mod 18 S.Ct. 888, 171 U.S. 
361, 43 L.Ed. 197]; Reagan v. Farm- 
ers’ L. & T. Co., 14 S.Ct. 1047, 154 U.S. 
362, 38 L.Ed. 1014; Dearborn Pub. Co. 
Vv. Fitzgerald, 271 F. 479; Louisville & 
N. R. Co. v. Bosworth, 209 F. 380; Coal 
& Coke Ry. Co. v. Conley, 67 S.E. 613; 
67 W.Va. 129. See Louisiana v. La- 
garde, 60 F. 186 (holding that a board 
of agriculture will be enjoined from 
instituting suit to recover penalties 
prescribed by an _ unconstitutional 
statute, for, though such suit would 
be in the name of the state, the in- 
junction can go against the poard and 
its officers and not against the state). 
But see Fitz v. McGhee, 19 S.Ct. 269, 
172 WS. 516; 529, 43 bid. 535 (‘As a 
State can act only by its officers, an 
order restraining those officers from 
taking any steps, by means of judi- 
cial proceedings, in execution of the 
statute . . ., is one which restrains 
the state itself, and the suit is con- 
sequently as much against the State 
as if the State were named as a party 
defendant on the record. . There 
is a wide difference between a suit 
against individuals, holding official 
positions under a State, to prevent 
them, under the sanction of an uncon- 
stitutional statute, from committing 
“by some positive act a wrong or tres- 
pass, and a suit against officers of a 
State merely to test the constitution- 
ality of a State statute, in the en- 
forcement of which those officers will 
act only by formal judicial proceed- 
ings in the courts of the state’); and 
McWhorter v. Pensacola, etc., R. Co 
5 So. 129, 24 Fla. 417, 4617, 12 Am.S.R. 
220, 2 L.R.A. 504 (holding that the 
commission could not be enjoined 
from instituting a statutory suit in 
the name of the state to recover pen- 
alties for “it needs no argument to 
show that in such a suit the State is 
a party, and that the injunction asked 
against the commissioners to stay the 
suit would be an injunction against 
her’). Compare cases supra § 464 
note 83. 


[a] Necessity that officer be 
charged with duty of enforcing stat- 
ute.—A number of cases basing their 
decision on a distinction, more or less 
obliterated in some cases, cited above, 
have held that it is only where the 
officer sought to be enjoined bears 
some particular relation to the stat- 
ute alleged to be unconstitutional that 
the suit is not one against the state, 
and that, if the officer sued bears no 
such relation to the statute, the suit 
to enjoin him from enforcing it is one 
against the state. Exp. Young, 28 S. 
Ct. 441, 209 U.S. 123, 52 L.Wd. 714, 13 


STATES 


sent.° 


consent. 4 


L.R.A.N.S. 932, 14 Ann.Cas. 764 (for 
discussion of distinction); Fitz v. Mc- 
Ghee, 19 S.Ct. 269, 172 U.S. 516, 43 L. 
Ed. 535; Sperry-Hutchinson Ca. v. 
Kuhn, 212 F. 555; Western Union 
Telegraph orev: Andrews, 1548" =95 
[rev 30 S.Ct. 286, 216 U.S. 165, 54 
L.Hd. 430]; Lossing v. Hughes, (Tex. 
Civ.App.) b44 S.W. 556. See Louis- 
ville & N. R. Co. v. Bosworth, 209 F. 
380. 


[b] Remedy at law must be in- 
adequate.—If a railroad commission 
makes an order that illegally invades 
the property rights of a railroad com- 
pany, the illegality of the order ‘is 
available as a defense in proceedings 
at law to compel obedience to the or- 
der or to recover penalties for its 
violation, and therefore an injunc- 
tion will not be granted against en- 
forcement of the order unless some 
equitable grounds for relief are 
shown, such as that the enforcement 
of the order will cause a multiplicity 
of suits, or cast a cloud on title to 
real estate. Louisville & N. R. Co. v. 
Railroad Com’rs, 58 So. 548, 63 Fla. 
491, 44 L.R.A.N.S. 189. 


[c] “The law is that a suit to en- 
join the commission of any threatened 
wrong is maintainable. It is because 
a multiplicity of proceedings to en- 
force an unconstitutional act is a 
threatened wrong, and a suit to enjoin 
such proceedings is a suit to enjoin 
the commission of a threatened wrong, 
that such a suit is maintainable.” 
Louisville & N. R. Co. v. Bosworth, 
209 F. 380, 402. 


92. Ancillary action to compel of- 
ficer to do things essential for en- 
forcement of valid decree against 
state see supra § 501. 


93. U. S.—Rolston v. Missouri 
Fund Com’rs, 7 8.Ct. 599, 120 U.S. 390, 
30 L.Ed. 721; Warren Bros. Co. v. 
Kibbe, 43 F. (2a) 582; Huidekoper v. 
Hadley Li tii, ae 100) CcCLA.. 396. —40 
L.R.A.N.S. 505 [mod 171 F. 118 and 
cert den 32 S.Ct, 529, 223 U.S. 735, 56 
L.Ed. 635]. 


Ala.—State Board of Administra- 
tion v. Roquemore, 117 So. 757, 218 
Ala. 120. 


Cal.—U’Ren v. State Board of Con- 
trol, 159 P. 615, 31 Cal:App. 6. 


Colo.—Greenwood Cemetery Land 
Co. v. Routt, 28 P, 1125, 17 Colo. 156, 
31 Am.S.R. 984, 15 mr Re eAR 369; State 
Bd. Land Com’rs v. Carpenter, oon. 
165, 16 Colo.App. 436. 


Kan.—Davis v. Wilson, 185 P. 41, 
105 Kan. 560. 


Ky.—Board of Councilmen of City 
of Frankfort v. State Highway Com- 
mission, 382 S.W.(2d) 1008, 236 Ky. 
253; Gordon v. Morrow, 218 S.W. 258, 
L3G sy. TL3; Louisville Gas & Blec- 
tric? Conv: Bosworth, 185 S.W. 125, 169 


Ky. 824; Reliance Mfg. Co. v. Board 
of Prison Com’rs, 170 S.W. 941, 161 
Ky. 135; Prewitt v. Illinois L. Ins. 


yee 93 S.W. 633, 123 Ky. 36, 29 KyL 


La.—Abbott v. Louisiana Securities 
Commission, 89 So. 211, 149 La. 354; 
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political or governmental power, is not a suit against 
the state and may be maintained without its con- 
If, however, the duties in question involve 
the exercise of official diseretion, or of political or 
governmental powery so that to compel the officer 
is to compel the state, the suit is in effect one against 
the state and cannot be maintained without its 


[§ 467] (d) Nongovernmental Agencies and Cor- 


State v. Nicholls, 7 So. 738, 42 La. 
Ann. 209; State v. Jumel, 30 La.Ann. 
861; State v. Dubuclet, 26 La.Ann. 
127. s 
Mont.—State v. Toole, 66 P. 496, 26 
Mont. 22, 91 AmSR 386, 55 L.R.A. 644. 


N. Y.—Town of Easton v. Canal 
Board, 111 N.E. 49, 216 N.Y. 486. 


N. C.—Smith-Courtney Co. v. Board 
of Road Com’rs of Hertford County, 
108 S.E. 448, 182 N:C. 149; Granville 
County Bd. of Education v. State Bd. 
of Education, 10 S.E. 1002, 106 N.C. 
81. 


S. C.—Ehrlich v. Jennings, 58 S.E. 
922, 78 S.C..269, 125 Am.S.R. 795, 13 
Ann.Cas. 1166. 


S. D.—First Nat. Bank v. Hirning, 
204 N.W. 901, 48 S.D. 417. 


Tenn.—Dietler v. Kincannon, 
S.W. 984, 151 Tenn. 652. 


Tex.—Johnson Pub. Co. v. Marrs, 
2730S. Wi 194, dAdo Dex e558 Sores 
Heath & Co. v. Marrs, 273 Sw. 794, 
114 Tex. 574; Silver Burdett & Co. v. 
Marrs, 273 Siw. 193;-T1 49 T exe > 713 SN 
H. Wheeler & Co. v. Marrs, 273 S.w. 
793, 114 Tex. 572; Charles Scribner’s 
Sons vy. Marrs, 273 S.W. 793, 114 Tex. 
571; Laidlaw Bros. v. Marrs, 273 S.W. 
789, 114 Tex. 561. 


W. Va.—Fidelity & Deposit Co. of 
Maryland v. Shaid, 137 S.E. 878, 103 
W.Va. 432. 


See McKeown vy. Brown, 149 N.W. 
593, 167 lowa 489 (apparently relying, 
at least in part, on rule of text). 


[a] Reason for rule.—‘‘A sover- 
eign state must be presumed to be 
willing that its laws shall be obeyed. 
Through its laws it spoke to its serv- 
ants and commanded them to do 
something. Certainly those servants 
by their act of disobedience do not 
represent or stand for the state. This 
suit, therefore, instead of being 
against the state, is against its serv- 
ants to compel them to do a duty 
which, by accepting office, they 
agreed to perform.” Huidekoper v. 
Hadley, 177 Fed. 1, 6, 100 C.C.A. 395, 
40 L.R.A.N.S. 505. 


94. U. S—Louisiana v. Steele, 134 
U. Sy. 2380; 10 S.Ct. 5115. 33 Eid, son: 
North Carolina Vv. Temple, 10 s.ct: 
509, 134 U.S. 22, 33 L.Ed. 849; U. S. v. 
Clausen, 291 F. 231 [transf 293 F i LO 
(error dism 45 S. Ct.. 126, 266 U. g “641, 
69 L.Ed. 484)]. 


Ark.—Jobe v. Urquhart, -143 S.w. 
121, 102 Ark. 470, Ann.Cas.1914A 351, 


N. D.—Wirtz v. Nestos, 200 N.W. 
524, 51 N.D. 608. 


Ohio.—Levy vy. 
N.S. 529. 


Okl.—State Banking Board vy. Okla- 
homa Bankers’ Trust Co., 164 P. 660, 
63 Okl. 260; State Banking Board v. 
Oklahoma Bankers’ Trust Co., 151 P. 
566, 49 Okl. 72; Lovett v. Lankford, 
145 BU767, 47 Okl. 12; Love v. Filtsch, 
a Py 30), 33 OK); LS 44 L.R.A.N.S. 


Pa.—Cope v. Hastings, 38 A VAT; 
183 Pa. 300. 
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porations.?® 


fa] Illustrations.—(1) Mandamus 
against an officer to compel him to 
convey state lands is in effect a suit 
against the state. State v. Field, 201 
P. 1059, 27 N.M. 384. (2) Mandamus 
will not lie to compel a state agency 
to perform the covenants of a con- 
tract that it has entered into for the 
state. State v. State Board of Con- 
trol, 102 S.E. 688, 85 W.Va. 739. (3) 
Mandamus to compel officer to credit 
plaintiff with sum owed by state to 
him in satisfaction of claim owed by 
defendant to state see infra § 476 note 
47 [b]. (4) Generally as to right to 
mandamus against officer where it 
would be equivalent to action against 
the state see Mandamus § 196. (5) 
Suits against officers to obtain per- 
formance of state contracts see supra 
§ 464. (6) Suits which require offi- 
cers to use or dispose of state prop- 
erty see supra § 464. 


95. Public corporations of quasi- 
private character subject to rules gov- 
erning ordinary corporations see Cor- 
porations § 45. 


Suits against governmental depart- 
ments and corporations in their gov- 
ernmental capacity see cases supra § 
464 note 77 [bl]. 


96. General Board of State Hospi- 
tals for the Insane v. Robertson, 79 
S.E. 1064, 115 Va. 527. 


[a] TIllustration.—Where a _ state 
hospital, which exercises govern- 
mental functions for the state, ac- 
cepts the performance of a trust in 
its private capacity, a suit against the 
hospital to compel it to carry out the 
trust is not a suit against the state. 
General Board of State Hospitals for 
the Insane v. Robertson, 79 S.E. 1064, 
115,/Va. 527. 

97. U. S.—Bromwell Brush & Wire 
Goods Co. v. State Board of Chari- 
ties and Corrections, 279 F. 440; 
Standard Oil Co. of New Jersey v. U. 
S., 25 F.(2d) 480. 


Ark.—Arkansas 
Commission v. Dodge, 
879, 181 Ark. 539. 

Cal.—Meyer v. State Land Settle- 
ment Board, 278 P. 452, 99 Cal.App. 
337. 

Ind.—Moore v. Wabash, etc., Canal, 
7 Ind. 462. 

Ky.—Gross v. World’s Columbia Ex- 
position, 49 S.W. 458, 105 Ky. 840, 20 
KyL 1418, 43 L.R.A. 708. 


Mo.—State ex rel. State Highway 
Commission of Missouri v. Bates, 296 
S.W. 418, 317 Mo. 696. 


Neb.—Svoboda v. , Snyder State 
Bank, 220 N.W. 566, 117 Neb. 431. 


N. Y.—Watkins Boating Co. v. 
State, 175 N.Y.S. 310, 106 Misc. 693. 


N. D.—Sargent County v. State, 182 
N.W. 270, 47 N.D. 561. 

Okl.—Savoy Oil Co, v. Emery, 277 
Pmt O2o. - 


State Highway 
26 S.W.(2d) 


Suits against state agencies with re- 
lation to matters in which they have assumed to act 
in a private or nongovernmental capacity,®® and va- 
rious suits against certain corporations created by 
the state for public purposes, but to engage in mat- 
ters partaking more of the nature of ordinary busi- 
ness rather than functions of a governmental or po- 
litical character,®’ are not regarded as suits against 
the state. The latter is true, although the state may 
own the stock or property of such a corporation,®® 
for by engaging in business operations through a 
corporation the state divests itself so far of its sov- 
ereign character, and by implication consents to 


STATES 


Tenn.—Hutchinson v. Western, etc., 
R. Co., 6 Heisk. 634; Western, etc., R. 
Co. v. Taylor, 6 Heisk. 408. 


Wash.—Stern v. State Bd. of Dental 
Iixaminers, 96 P. 693, 50 Wash. 100. 


W. Va.—Tompkins vy. Kanawha Bd., 
19 W.Va. 257, 


[a] State bank in hands of com- 
mission.—(1) Suit against state bank, 
under control and management of 
state commission, prior to a final de- 
termination of whether the affairs of 
the bank shall be continued or liq- 
uidated, is not a suit against the state 
where the bank retains its entity as 
a business corporation, the state has 
no pecuniary interest in the business, 
and the commission in charge acts 
more as agent of the bank than as 
agent of the state. Svoboda v. Snyder 
State Bank, 220 N.W. 566, 117 Neb. 431. 
(2) A judgment decreeing that a state 
bank has no right, title, or interest in 
real property in dispute is not a judg- 
ment against the state, although the 
bank has been taken over, after the 
commencement of the suit, by the 
state bank commissioner. Savoy Oil 
Co. v. Emery, (Okl.) 277 P. 1029. (3) 
Capacity of banking corporations to 
be sued generally see Banks and 
Banking § 559. (4) Suits to establish 
claims against assets of insolvent 
bank or insurance corporation in 
hands of state officer see infra § 468. 


[b] State docks commission carry- 
ing on business relating to pilots, 
terminals, and transportation may be 
sued in cases. arising out of its ordi- 
nary business affairs. Standard Oil 
Co. of New Jersey v. U. S., 25 F.(2d) 
480. 


[c] State highway commissions.— 
(1) A state highway commission cre- 
ated as a distinct entity to build pub- 
lic roads, and given appropriations 
in advance to discharge obligations 
incurred in that behalf, may be sued 
on a contract which it has rightfully 
entered into in its own name, for 
such a suit is not one against the 
state as it will not impose any obliga- 
tion affecting the state’s political or 
property rights. Arkansas State High- 
way Commission vy. Dodge, 26 S.W. 
(2d) 879, 181. Ark. 539, 551; State ex 
rel. State Highway Commission of 
Missouri v. Bates, 296 S.W. 418, 317 
Mo. 696. (2) ‘The State of Arkansas 
has not contracted to build roads. It 
has created an entity for that purpose, 
and has made appropriations in ad- 
vance to discharge the obligations in- 
curred in that behalf. Building 
roads is, of course, a public purpose, 
for the accomplishment of which the 
public revenues may be expended, but 
it is not a work in which only the 
sovereign State may engage. Other 
agencies may build roads, and do 
build them, such as cities and towns 
and counties and road improvement 
districts.” Arkansas State Highway 
Commission v. Dodge, supra. (3) For 


suits against the corporation.®® 
one state, directly and without the intervention of 
a separate corporation, operates, in another state, 
what is generally regarded as a private business 
enterprise, such state does not thereby surrender its 
sovereignty so as to be subject to suit for acts done 
in the operation of its enterprise. 


{§ 468] (8) Suits Affecting Property in Which 
State Has or Claims Interest.’ 
property in which the state has an undoubted right 
or interest, and in which no effective decree can be 
rendered without binding the state itself, is a suit 
against the state and cannot be maintained without 
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However, where 


A suit, involving 


cases holding suits against particular 
state highway commissions involved 
to be suits against the state see su- 
pra § 464 note 77 [b]. 


[d] State land settlement board, 
created as a body corporate to provide 
employment and rural homes for sol- 
diers and sailors, is not established 
to maintain a necessary function of 
state government, but rather to main- 
tain an industry to encourage agri- 
culture and reward patriotism, and 
it is not entitled to the privileges and 
immunities of the sovereign state. 
Meyer v. State Land Settlement 
Board, 278 P. 452, 453, 99 Cal.App. 337 
(“It is the character of the institu- 
tion and the enterprise involved 
which must determine its status and 
legal rights’). 


98. U. S.—U. S. Bank y. Planters’ 
pank, 9 Wheat. (U.S.) 904, 6 L.Ed. 


Ga.—Western, etc., R. Co. v. Carl- 
ton, 28 Ga. 180. 


Mass.—Amstein y. 
Mass. 4. 


Tenn.—Hutchinson vy. Western, etc., 
R. Co., 6 Heisk. 634. 


W. Va.—Tompkins y. Kanawha Bd., 
LOW. Via w25ke 


See also Moore v. Wabash, etc., Ca- 
nal, 7 Ind. 462 (where state had a 
reversionary interest in the corporate 
property). 


[a] Bank chartered and owned 
by state.—Kentucky Bank vy. Wister, 
22 Pet. CUGS;) 7313, 0% Labia e43 Te es? 
Bank y. Planters’ Bank, 9 Wheat. (U. 
S.) 904, 6 L.Ed. 244. 


[b] Railroad controlled and oper- 
ated by state.—Western, etc., R. Co. 
v. Carlton, 28 Ga. 180; Amstein v. 
Gardner, 134 Mass. 4; Western, etc., 
R. Co. v. Taylor, 6 Heisk. (Tenn.) 
408. See also East Tennessee, etc., 
R. Co. v. Nashville, ete., R. Co., (Tenn. 
Ch.A.) 51 S.W. 202 (where the state 
of Georgia took over the property of 
a railroad in Tennessee, subject to 
the same rights and restrictions as 
the railroad company, one restriction 
being the liability to be sued, and it 
was held that Georgia was subject 
to suit in Tennessee with reference 
to the railroad property). 


99. U.S. Bank v. Planters’ Bank, 9 
Wheat. (U.S.) 904, 6 L.Ed. 244; West- 
ern, ~6te.,. R.. CO. nv... Carlton, aeurGas 
180; Amstein v. Gardner, 134 Mass. 
4; Hutchinson v. Western, ete., R. Co., 
6 Heisk. (Tenn.) 634; Western, ete,, 
ie Co. v. Taylor, 6 Heisk. (Tenn.) 


1. Paulus v. South Dakota, 227 N. 
W. 52, 58 N.D. 643 (state engaged in 
mining coal). 

2. Suits against corporations 
whose stock or property is owned by 
state see supra § 467. 


Gardner, 134 
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its consent.? The mere fact, however, that the state 
has, or claims, some interest in the property which is 
the subject of a suit does not necessarily make the 
An action may be main- 
tained to prevent an officer, rightfully having cus- 
tody of state property, from selling or disposing of 


suit one against the state.* 


it without lawful authority;> and 


fully interfering with, or in possession of, prop- 


: 3h 1 4S'—=Christian’ av. . Atlantic, 

ete., R. Co., 10 S.Ct. 260, 133 U.S. 233, 
33 L.Ed: 589; Cunningham v. Macon, 
ete., R. Co:. 3 S.Ct; 292,609, 109 U.S. 
446, 27 L.Ed. 992. 


Fla.—Southern Drainage Dist. v. 
State, 112 So. 561, 93 Fla. 672; Hamp- 
ton vy. State Board of Education, 105 
So. 328, 90 Fla. 88, 42 A.L.R. 1456. 


Ill—In re Mt. Vernon, 35 N.E. 538, 
147 Ill. 359, 238 L.R.A. 807. 


N. M.—American Trust & Savings 
Bank of Albuquerque v. Scobee, 224. 
P. 788, 29 N:M. 436. 


N. Y.—Sanders v. Saxton, 75 N.EH. 
529, 182 N.Y. 477, 108 Am.S.R. 826, 
1 L.R.A.N.S. 727. 


_ §. C.—-Lowry v. Thompson, 1 S.E. 
141, 25 S.C. 416. 


Wyo.—Hjorth Royalty Co. v. Trus- 
tees of University of Wyoming, 222 
P. 9, 30 Wyo. 309. 


[a] Actions in rem against state 
property.—(1) A proceeding in rem 
to foreclose a drainage tax lien on 
state school lands without the con- 
sent of the state is void. Southern 
Drainage Dist. v. State, 112 So. 561, 
93 Mla. 672. (2) A proceeding in 
rem to confirm a special tax assessed 
on real estate owned by a State, and 
requiring it to appear if it wishes to 
contest its rights, attempts to make 
the state a defendant, in the sense 
contemplated by a constitutional pro- 
vision against the state’s being made 
a defendant in any court of law or 
equity, although no personal judg- 
ment is sought against the state. 
In re Mt. Vernon, 35 N.E. 533, 147 Ill. 
359, 23 L.R.A. 807. 


[b] Action to quiet title, against 
trustees of state university, with ref- 
erence to land to which the state 
holds legal title is in effect a suit 
against the state. Hjorth Royalty Co. 
v. Trustees of University of Wyo- 
ming, 222 P. 9, 30 Wyo. 309. 


Cross references: 

Immunity of property of foreign sov- 
ereign from suit see International 
Law § 20. 

State as necessary party defendant 
see infra § 485. 


Suits requiring officers to turn over 
or otherwise dispose of property 
or funds which belong to state see 
supra § 464 note 79. 


4 Wheeler v. Chicago, 68 F. 526; 
U. S. v. Bright, 24 F.Cas.No. 14,647; 
Young v. Montgomery, etc., R. Co., 30 
F.Cas.No. 18,188, 2 Woods 606; Hog- 
ston y. Bell, 112 N.E. 883, 185 Ind. 536; 
Gordon v. Weaver, (Tenn.Ch.A.) 58 
S.W. 740; Public Works v. Gannt, 76 
Va. 455. 


[a] Contest of will in which state 
is beneficiary.—A proceeding to con- 
test a will in which a state or one 
of its departments is a beneficiary is 
not a suit against the state, as it 
does not seek to impose liability nor 
deprive the state of any vested right, 
for the state could acquire none if 
the instrument were void. Hogston 
v. Bell, 112 N.E. 883, 185 Ind. 536. 
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a) 
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persons wrong- 


Cross references: 

Jurisdiction of federal courts where 
state claims interest in property 
see Federal Courts § 54. 


State as necessary party defendant 
see infra § 486. a 

Suits against corporations ~whoge 
stock or property is owned by state 
see supra § 467. 


5. White Eagle Oil & Refining Co. 
v. Gunderson, 205 N.W. 614, 48 S.D. 
608, 48 A.L.R. 397. 


[a] Reason for rule.—In prevent- 
ing the disposition without authority 
the court is not interfering with the 
state itself. White Eagle Oil & Re- 
fining Co. vy. Gunderson, 205 N.W. 614, 
48°S.D. 608, 48 A.L.R. 397. 


6. U.. S—Tindal v. Wesley, 17 S. 
Ct. 770, 167 U.S. 204, 42 L.Ed. 137 [aff 
GOES Gell oa Cay SE GOs. 


Ind.—Stoner v. Rice, 22 N.E. 968, 
121 Ind. 51, 6 L.R.A. 387. 


La.—Richardson y. Liberty Oil Co., 
78 So. 326, 143 La. 130 [motion den 
39 S.Ct. 258, and error dism 39 S.Ct. 
491, 250 U.S. 648, 63 L.Ed. 1188]. 


Md.—Weyler v. Gibson, 73 A. 261, 
110 Md. 636, 17 Ann.Cas. 731. 


N. M.—Locke y. Board of Trustees 
of New Mexico Reform School, 169 P. 
304, 238 N.M. 487. 


N. Y.—-Pauchogue Land Corpora- 
tion vy. Long Island State Park Com- 
mission, 152 N.H. 451, 243 N.Y. 15; 
Saratoga State Waters Corporation v. 
Pratt, 125 N.E. 834, 227 N.Y. 429. 


R. I.—Gladding vy. Atchison, 115 A. 
423, 44 RI. 69. 


Tex.—Whatley v. Patten, 
60, 10 Tex.Civ,App. 77. 


[a] Beasons for rule.—(1) ‘When 
such officers or agents assert that 
they are in rightful possession, they 
must make good that assertion when 
it is made to appear in a suit against 
them as individuals that the legal ti- 
tle and right of possession is in the 
plaintiff. If a suit against officers of 
a State to enjoin them from enforc- 
an unconstitutional Statute, 
whereby the plaintiff's property will 
be injured, or to recover damages for 
taking under a void statute the prop- 
erty of a citizen, be, not one against 
the State, it is impossible to see how 
a suit against the same individuals 
to recover the possession of property 
belonging to the plaintiff and illegal- 
ly withheld by the defendants can 
be deemed a suit against the State. 
Any other view leads to this result: 
That if a State, by its officers, acting 
under a void statute, should seize for 
public use the property of a citizen, 
without making or securing just com- 
pensation for ‘him, and thus violate 
the constitutional provision declaring 
that no State shall deprive any per- 
son of ‘property without due process 
of law, the citizen is remediless so 
long as the State, by its agents, 
chooses to hold his property; for, ac- 
cording to the contention of the de- 
fendants, if such agents are sued as 
individuals, wrongfully in possession, 
they can bring about the dismissal of 
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erty of another may, without the consent of the 
state, be sued as individuals by the rightful owner 
for the protection and enforcement of his rights, 
even though defendants disclaim any personal in- 
terest in themselves, and claim to hold or act by vir- 
tue of a title of the state and as its officers or 
agents,® although in such an action the court can 
only determine the right to the property as between 


the suit simply by informing the 
court of the official character in 
which they hold the property thus il- 
leguily appropriated.” "Ein Gel, eave 
Wesley, 17 §.Ct. 770, 167 U.S. 204, 222,. 
42 L.Ed. 137. (2) “This immunity of 
the State from suit rests upor 
grounds of public policy, and is too 
firmly fixed in our law to be ques- 
tioned. But it would be strange in- 
deed, in face of the solemn constitu- 
tional guarantees, which place private 
property among the fundamental and 
indestructible rights of the citizen, if 
this principle could be extended and 
applied so as to preclude him from 
prosecuting an action of ejectment 
against a state official unjustly and 


wrongfully withholding property, by - 


the mere fact that he was holding it 
for the State and for State uses.” 
Weyler v. Gibson, 73 A. 261, 110 Md. 
636, 654, 17 Ann.Cas. 731. 


[b] Conditional sales.—W here 
property is sold to a state or one of 
its agencies by contract of condition- 
al sale, under which title is to re- 
main in the seller until certain con- 
ditions be performed, and the state’s. 
right of possession is to be forfeited 
on nonperformance of cenditions, the 
seller, on breach of condition, may 
maintain a suit, to recover possession 
of the property against the officers 
holding the same, without the state’s 
consent. Imperial Sugar Co. v. Ca- 
bell, (Tex.Civ.App.) 179 S.W. 83, 90 
(‘If the superior title remained in 
appellant, and could only vest in the 
state upon the performance by the 
state of the contract which formed a 
part of the consideration for the con- 
veyance, upon breach of the contract 
by the state the appellant had the 
right to treat the contract of sale as 
forfeited and sue the persons in pos- 
session for recovery of the land, and 
Such suit cannot be defeated on the 
ground that it is a suit to enforce the 
contract against the state”). But see 
Allen Engineering Co. v. Kays, 152 
S.W. 992, 106 Ark. 174 (holding thata 
seller of property could not maintain 
replevin against the board of trustees 
of a state agricultural school, in their 
official capacity, to recover property 
under the terms of a egntract, with 
the trustees, reserving title to the 
property in the seller and giving him 
the right to take possession on the 
failure to pay installments of pur- 
chase price remaining unpaid). 


{c] Doctrine not limited to ac- 
tions for recovery of possession, but 
applies to any action to enforce real 
rights such as suits to enjoin a state 
agency from interfering with plain- 
tiff’s right of possession. Richard- 
son v. Liberty Oil Co., 78 So. 326, 143 
La. 130 [motion den 39 S.Ct. 258, and 
error dism 89 S.Ct. 491, 250 U.S, 648, 
68 L.Ed. 1188]; Pauchogue Land Cor- 
poration v. Long Island State Park 
pp UE 152 N.E. 451, 243 N.Y. 


{d] Property taken for public pur- 
pose without compensation.— Where 
officers of a state, without paying 
compensation or taking condemnation 
proceedings, take possession of prop- 
erty of plaintiff for a public purpose, 
plaintiff may maintain ejectment 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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plaintiff and defendant, and the state is not con- 
cluded if it ix no way becomes a party to the suit.’ 
Suits to establish or enforce plaintiff’s rights with 
respect to funds in the hands of a court,® or assets 
or property of an insolvent banking or insurance 
corporation in the hands of a state commissioner or 
other officer,® are generally not regarded as suits 


against the state. 


[§ 469] B. Remedies and Rights of Action—1. 
To enforce its rights or 


Of State—a. In General. 


against the officers without the state’s 
consent. Weyler v. Gibson, 73 A. 261, 
110 Md. 686, 17 Ann.Cas. 7381. 


Suits against officers for unauthor- 
ized or illegal acts see supra § 465. 


7. Tindal v. Wesley, 17 S.Ct. 770, 
167 U.S. 204, 42 L.Ed. 187; Adams.v. 
Bradley, 1 F.Cas.No. 48, 5 Sawy. 217. 


[a] Intervention by state.—(1) 
Where ovilaintiff brings ejectment 
against a lessee of the state and the 
state intervenes asserting that it has 
acquired title to the premises by 
escheat proceedings, the state be- 
comes in effect a party plaintiff, and 
the suit is not one against the state 
which cannot be maintained without 
its consent. King v. Harris, 203 S.W. 
847, 1384 Ark. 837. (2) Intervention 
generally see infra § 488. 


Judgments binding on state see in- 
fra § 498. 


8. State v. King, 84 S.E. 902, 76 
W.Va. 10. 


[a] TIllustration.—Where, in a suit 
by the state as plaintiff, defendant 
has been required to pay into court 
certain moneys to be disposed of ac- 
cording to the adjudication as to the 
rights of the parties, and by virtue 
of a decree defendant has become en- 
titled to.a return of the money, it is 
not a suit against the state for de- 
fendant to assert his claim to the 
funds in the ‘hands of the court. 
State v. King, 84 S.E. 902, 76 W.Va. 
1 


9. Bean v. Stoddard, 2 F.(2d) 62; 
In re Bean, 201 N.Y.S. 827, 207 App. 
Dive 276° [mod 206 (N.Y:S: 753, 124 
Misc. 262, and appeal dism 144 N.E. 
888, 238 N.Y. 552, and 144 N.B. 900, 238 
N.Y. 581, and aff 144 N.B. 916, 238 
N.Y. 618]; State v. Wells, 223 P. 694, 
98 Okl. 169. : : 


[a]. Money wrongfully part of as- 
sets.—(1) A suit to recover moneys 
which have wrongfully gone into a 
trust fund in the hands of a receiver 
of a state bank, is not a suit against 
the state simply because the state has 
a claim, for debts due from the bank 
to it, on what is rightfully a part of 
the trust fund, for this is not a suit 
to recover money in possession of the 
state, but is rather a contest for a 
portion of a fund being administered 
by the court. Gordon v. -Weaver, 
(Tenn.Ch.A.) 58 S.W. 740. (2) An ac- 
tion against a state superintendent of 
insurance, as liquidating officer of an 
insolvent insurance company, to im- 
press a lien on assets in his hands for 
property fraudulently obtained from 
plaintiff and commingled with the 
property of the company, is not a suit 
against ‘the state. Porter v. Beha, 
12 F.(2d) 513 [aff 8 F.(2d) 65]. (8) 
Suits against banks in hands of state 
commissioners or officers see supra § 
467 note 97 [a]. 


[b]. Enforcement of mortgage on 
property of insolvent bank.—The 
holder of a mortgage on the building 
of an insolvent state bank may, with- 
out the state’s consent, maintain an 
actien, for the appointment of a re- 
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redress its wrongs, as a political corporation, a state 
may ordinarily avail itself of any remedy or form of 
action which would be open to a private suitor under 
similar cireumstanees;'° and when it has brought 
suit it is generally subject to, and its right to relief 
is usually determined in accordance with, the ordi- 
nary rules of law which have been established for 


the administration of justice between private liti- 


ceiver to protect his interests, against 
the original mortgagor and the state 
bank commissioner, who has taken 
over the real property of the bank, 
where the state has no pecuniary in- 
terest in the building superior to that 
of the mortgagee. State v. Wells, 223 
P. 694, 98 Okl. 169. 


Suits to establish claim against, or 
to compel payment out of, state guar- 
anty fund established for protection 
of depositors in state banks see supra 
§ 464 note 79 [a]. 


10. See cases infra this note. 


[a] Thus state may sue to: (1) 
Cancel and annul grant of school 
lands obtained in violation of stat- 
ute. State v. Thompson, 64 Tex. 690. 
(2) Enforce recognizance conditioned 
on appearance of defendant in crim- 
inal case. State v. Grant, 10 Minn. 
39. (3) Foreclose a mortgage giv- 
en for money borrowed from state 
loan office. Ravenscroft v. State, 
1 Mo. 536. (4) Recover funds be- 
longing to the state treasury. 
Wolffe v. State, 79 Ala. 201, 58 Am. 
R. 590; State v. Moody, 100 S.W. 619, 
202 Mo. 120. (5) Recover on a sub- 
Secription contract to contribute so 
much toward the erection of a state 
house. State Treasurer v. Cross, 9 
Vt. 289, 31 Am.D. 626. (6) Recover 
possession of lands belonging to it. 
Brown yv. State, 5 Colo. 496, State v. 
Duniway, 128 P. 853, 63 Or. 555; State 
v. Delesdenier, 7 Tex. 76. (7) Set 
aSide a fraudulent conveyance. State 
penne, 5 S.E. 439, 39 W.Va. 


[b] State entitled to all procedural 
remedies provided by statutes, al- 
though such a right is not expressly 
conferred on state. Board of Prison 
Com’rs v. Binford, (Tex.Civ.App.) 259 
S.W. 169. 


11. U. S.—U. S. v. Diamond Coal 
& Coke Co., 254 F. 266, 165 C.C.A. 554 
[rev on other grounds 41 §.Ct. 335, 
255 U.S. 323, 65 L.Ed. 660]; Port 
Royal, etc., R. Co. v. South Carolina, 
60 F. 552. 


Cal.—Peo. v. Osgood, 285 P. 753, 
104 Cal.App. 133 [quot Cyc]; Peo. v. 
Kings County Development Co., 191 P. 
1004, 48 Cal.App. 72. " 


Colo.—Colorado & S. Ry. Co. v. Peo., 
128 BP. 886, 538-Colo. 571. 


Ga.—State v. Paxson, 46 S.E. 872, 
119 Ga. 730. 


Ind.—State v. Washington County, 
101 Ind. 69. 


Md.—Brady v. State, 26 Md. 290. 


Neb.—State v. Kennedy, 83 N.W. 
87, 60 Neb. 300. 


N. Y.—Peo. v. Stephens, 71 N.Y. 527 
[afi 51, How. Pr. 2351; Peo. v., Inger- 
soll, 58 N.Y¥.-t [aff 67 Barb. 472]; Peo. 
v. Canal -Bd.,°55 N.Y. 3905. Hulton 


Light, ete, Co. v. New York, 116 
N.Y.S. 1000, 62 Misc. 193. 
. Ohio.—State v. Buttles, 3 OhioSt. 


309; State vy. Citizens Trust & Guar- 
anty Co. of West Virginia,’ 15 Ohio 
N.P.N.S. 149. 


gants,1? except in so far as such rules have been 


Or.—State v. Lord, 43 P. 471, 28 Or. 
498, 31 L.R.A. 473; State v. Pennoyer, 
a1 Bo 906,, 40 5P rT h04 26 Or 2205.2 
L.R.A. 862. 


S. C.—State v. Columbia Ry., Gas 
& HKlectric, Co., 124: S.E..758, 129. S.C: 
455; State v. Evans, 11 S.E. 697, 33 
S.C. 184; State v. Pinckney, 22 S.C: 
484; State v. Pacific Guano Co., 22 S.C. 
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Tex.—Sherman y. Cage, (Civ.App.) 
279 S.W. 508; State v. Houston Nat. 
Bank, (Civ.App.) 259 S.W. 175; State 
ee Ala 44 S.W. 527, 18 Tex.Civ.App-. 


W. Va.—State v. Bowen, 38 W.Va. 
915 13 SH Bibs 


[a] Distinction between suits in 
sovercign and corporate capacity.— 
(1). “W'hen the state proceeds as a 
sovereign to assert its rights, it can 
bring to bear all the prerogatives in- 
cident to sovereignty. But when the 
state, in its corporate capacity, seeks 
to avail itself of a remedy common to 
all citizens, it stands in no better po- 
sition than the citizen, and is entitled 
to no greater rights. It can use that 
remedy only upon the terms which 
are imposed upon the citizen.” State 
v. Paxson, 46 S.E. 872, 873, 119 Ga. 
730. (2) “A distinction is to be ob- 
served between actions by the people 
or the State, in right of the preroga-_ 
tive incident to sovereignty, and 
those founded on some pecuniary in- 
terest or proprietary right. The lat- 
ter are governed by the ordinary 
rules of law by which rights are de- 
termined between individuals.” Peo. 
oy chide 58 N.Y. 1, 14 [aff 67 Barb. 


[b] State must show right to eq- 
uitable relief within general rules.— 
(1) ‘When the State as plaintiff in- 
vokes the aid of a court of equity, it 
is not exempt from the rules applica- 
ble to ordinary suitors; that is, it 
must establish a case of equitable. 
cognizance, and a right to the partig¢- 
ular relief demanded.” Peo. v. Canal 
Bd., 55 N.Y. 390, 395. (2) The state 
cannot use the extraordinary rem- 
edy of injunction to recover prop- 
erty held and claimed by one of its 
citizens, where it has an adeauate 
remedy at law, and without giving 
the citizen the opportunity to contest 
in the courts the right and title of 
the state under the principles and 
rules of law applicable to other liti- 
gants. State v. Houston Nat. Bank, 
(Tex.Civ.App.) 259 S.W.) 175. ¢3) 
The state cannot enjoin the collection 
of federal inheritance taxes from its 
eitizens because it anticipates a pure- 
ly speculative injury in that the en- 
forcement of the tax will cause prop- 
erty to be withdrawn from the state 
and diminish the property on which 
the state may levy taxes. State of 
Florida v. Mellon, 47 S.Ct. 265, 273 U. 
S. 12, 71 L.Ed. 511 (where it was said 
that, while a state as sovereign may 
sometimes obtain relief where it 
would not be granted to an individu- 
al, nevertheless, it must appear that 
the state has suffered a wrong fur- 
nishing ground for judicial redress 
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modified by statute in favor of the state,’* or they 
are held inapplicable because of the state’s sov- 
strict application 
against the state would be unreasonable.** 


Ejectment and recovery of real estate. At common 
law a state or the king could not bring an action of 
ejectment, or trespass to try title, against an occu- 
pant of state lands, these actions being founded on 
disseizin, and it not being possible, theoretically, to 
oust the state.15 The common-law remedy of a state 
for the recovery of lands is, therefore, by an action 
in the form of an information by the attorney-gen- 
eral on behalf of the state;'® but a state may also 
avail itself of statutory substitutes for ejectment 
which are not dependent on disseizin but rather on 
a legal estate and the present right to possession.*? 


ereignty,!? or because their 


or is asserting a right susceptible 
of judicial entorcement; the mere 
fact that the state is plaintiff is not 
enough). 


Judgments as concluding state un- 
der doctrine of res judicata see infra 
§ 498. 


Time limitations for prosecution of 
suit as applicable to states see infra 
§ 489. 


12. Board of Prison Com’rs vy. Bin- 
ford, (Tex.Civ.App.) 259 S.W. 169. 


[a] Illustration.—A state board 
may avail itself of a statutory rem- 
edy of trial of the right of property 
without giving the bond required by 
statute of other litigants where, by 
the statute creating it, the board is 
exempted from giving any bond re- 
quired in any suit or action of any 
kind. Board of Prison Com’rs y. Bin- 
ford, (Tex.Civ.App.) 259 S.-W. 169. 


13. Cross references: 


Costs and security for costs see in- 
fra § 503. 


Enforcement of judgments against 
states see infra § 501. 


Limitations and laches as available 
against state see infra § 478. 


Set-off and counterclaim against state 
see infra § 476. 


14. State v. Washington Dredging, 
ete., Co., 86 P. 936, 48 Wash. 508. 


[a] State entitled to cancellation 
of contract before refunding consid- 
ervation.—A state may maintain an ac- 
tion for the cancellation of a contract 
for the sale of state lands without 
complying with the general rule, re- 
quiring plaintiff, as a condition to re- 
lief, to restore any money paid under 
the contract sought to be canceled, 
where the officers bringing the suit 
are without power to draw the money 
except by way of appropriation. State 
v. Washington Dredging, etc., Co., 86 
P. 936, 48 Wash, 508, 515 (‘‘The state 
was powerless to observe this un- 
doubted principle of law and make 
the application of it in the usual 
manner, for the reason that the of- 
ficers of the state ‘had no right or 
power to draw money from the state 
except in response to an appropria- 
tion for that purpose, and the best 
that could be done, which is all that 
is ever required in law or ethics, was 
to consent that appellant should take 
judgment against the state for tlhe 
amount which it had paid to the state. 
To hold otherwise would be to hold 
that a party dealing with the state, 
and dealing wrongfully and illegally, 
as it was finally determined the ap- 
pellant did in this case, would bind 
the state to such an illegal and 
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ter of Suit.1§ 


tion.?° 


lar suft.?1 


cial injury.?? 


wrongful agreement by reason of its 
inability to pay in advance of the 
institution of the remedy which it 
was seeking, the amount which the 
party, through ‘his own wrong had 
paid to the state’’). 


15. State v. Arledge, 17 S.C.L. 551; 
State v. Stark, 5 S.C.L.101. See State 
v. Paxson, 46°S.E. 872, 119. Ga. 730 
(discussing common-law rule). 


16. State v. Pinckney, 22 S.C. 484; 
State v. Pacific Guano Co., 22 S.C. 50; 
State v. Arledge, 17 S.C.L. 551. See 
State v. Paxson, 46 S.E. 872, 119 Ga. 
730 (where it was said that the state 
may maintain an action similar to 
the common-law information of in- 
trusion, and it may, in aid of such ac- 
tion, obtain an injunction against a 
trespasser on its lands). 


17. Brown v. State, 5 Colo. 496 [er- 
rordismi i Siek.9175, 106 W.Sc5 99s, 20, 
L.Ed. 132]; Peo. v. Ladew, 170 N.Y.S. 
196, 102 Mise. 595 (holding that as 
tenant in common, under a deed from 
a private citizen, a state may main- 
tain ejectment under a general statute 
providing that one tenant in common 
may maintain ejectment in any case 
Where such an action could be main- 
tained by all); State v. Duniway, 128 
P. 8538, 63 Or. 555. See also McCas- 
lin v. State, 75 N.E. 844, 38 Ind.App. 
184 (where state was permitted to 
maintain action to recover posses- 
sion and to quiet title). 


_[a] . “Any person” in a statute pro- 
viding a remedy for recovering pos- 
session of real estate is broad enough 
to include an artificial person, such 
as a state, as well as a natural per- 
son. State v. Duniway, 128 P. 853, 63 
Or. 555; 


18. State as proper party plaintiff 
See infra § 484. 


19. Peo. v., Ballard, 32 N.E. 54, 134 
N.Y. 288, 17 L.R.A. 737, 


20. See cases. infra note 21. 


21. U. S—New York v. Connecti- 
eut, 4 Dall. 1, 4 Bd. W715. 


Ind.—State v. Clamme, 
676, 80 Ind.App. 147. 


La.—State v. Standard Oil Co. of 
Louisiana, 118 So. 867, 164 La. 334; 
State v. C. S. Jackson & Co., 69 So. 
751, 187 La. 931; State v. Tensas Del- 
ta Land Co., 52 So. 216, 126 La. 59. 


N. Y.—Peo. v. Lowe, 22 N.E. 1016, 


134 N.E. 


LTGN. Wa. hoe; Peo, v. O'Brien: Weanean. 
C925 dl te NSY. Oop McA Sent Ree ae 
L.R.A. 255; Peo. v. New York, etc., 
R. Co., 84 N.Y. 565; Peo. v. Fields, 
58 N.Y. 491; Peo. v. Ingersoll, 58 N. 
¥. 1, 17 Am.R. 178;- Peo. v. Booth, 32 
N.Y. 397. 
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[§ 470] b. Necessity of Interest in Subject Mat- 
Unless there is a statute expressly 
giving such a right,1® a state, like any other party, 
cannot maintain an action where it has no right or 
interest which has -been violated or needs protec- 
For a state to maintain a suit founded on 
some: proprietary or corporate right it must ordi- 
narily have such an interest in the subject matter 
as would permit a private litigant to bring a simi- 
In many instances, however, a state, as 
sovereign, or guardian of its people, may maintain 
an action to enforce or protect a public right or 
redress a public wrong, although it has no direct 
pecuniary interest involved, or has suffered no spe- 


When suing, as sovereign, a state 


must assert a public interest and it cannot sue to vin- 


Or.—State v. Lord, 43 P. 471, 28 Or. 
498, 31 L.R.A. 473. 


Ss. C.—State v. Evans, 11 S.H. 697, 
33 S.C. 184; State v. Pinckney, 22 
S.C. 484; State v. Pacific Guano Co., 
22 S.C. 50. 


[a] Illustrations.—(1) A_ state 
cannot, any more than an individual, 
have a civil action for the recovery 
of money whether by way of dam- 
ages for fraud or other wrong, the 
wrongful conversion of chattels, or 
for money received by, and in the 
possession of, others, except on proof 
of title and ownership. Peo. v. In- 
gersoll, 58 N.Y. 1, 17 Am.R. 178. (2) 
A state in its corporate capacity can- 
not maintain a suit for the recovery 
of land to which it does not have 
title or in which it has no interest 
which will sustain such an action. 
Peo. v. New York, etc., R. Co., 84 N. 
Y. 568; State v. Evans, 11 S.E. 697, 
33 S.C. 184. (3) A state may not 
have mandamus to compel a railroad 
to carry freight of a citizen, for the 
refusal to carry freight of a citizen 
is not a public wrong but a private 
one for which the citizen is entitled 
to an action at law for damages. 
Peo... v. New York,.ete:s RR. Co.,.<2/ Nos 
Civ.Proc.° 90, .63.. How.-Pr.. 294:  @4) 


‘Where a state which has contracted 


for the construction of a highway 
does not becorne personally liable to 
laborers and materialmen, and they 
acquire no lien on the work, or the 
funds to be paid by the state, the 
state has no-interest authorizing it 
to file a concursus, requiring the con- 
tractor’s surety and unpaid laborers 
and materialmen to litigate their 
rights as to the money due from the 
state under the contract. State v. C. 
S. Jackson & Co., 69 So. 751, 755, 137 
La. 931 (“The state, no more than 
any other litigant, can maintain a 
suit without some pecuniary interest 
sought to be vindicated in the suit. 
The mere moral, or paternal, interest 
the state might have in any matter 
of private interest cannot serve as a 
basis for a cause of action. Nor can 
any such paternalistic interest over- 
ride a contractual obligation, binding 
upon the state in conscience and in 
law, just as a like condition would be 
upon a private person, to make pay- 
ment in the manner and form stipu- 
lated in the contract’’). 


22. U.S.—Marshall Dental Mfg. Co. 
v. Iowa, 33 S.Ct. 168, 226 U.S. 460, 57 
L.Ed. 300 [aff 122 N.W. 241, 143 lowa 
898]; Georgia vy. Tennessee Copper 
Co.,. 27 S.Ct. 618, 206 U.S. 230, 51-1. 
Ed. 1038, 11 Ann.Cas. 488; Kansas v. 
Colorado, 22 S.Ct. 552, 185 U.S. 125, 46 
L.Ed. 838. 


Colo:i— Peo. .v. "Sool, 86 cP; 224995 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§§ 470-471] 


dicate only the right of a private citizen.2? A state 
may nct, as guardian of its citizens, maintain a suit 
against the federal government, for with regard to 
a citizen’s relations to the federal government it 
is the United States, and not the state, which rep- 


resents them as parens patrie.?4 


STATES 


State Officers, Agents, or Subdivisions.?° 
there is a statute rendering the rule otherwise,?* a 
state cannot, as a general rule, maintain an action 
with respect to money, or other property, the legal 
right or title of which is vested in a state officer,?” 
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Unless 


a municipality,?® or other department or subdivision 


i§ 471] c, Right of Action as between State and 


Colo. 225, 117 Am.S.R. 198, 6 L.R.A. 
N.S. 822. 


Ind.—State v. Ohio Oil Co., 49 N.E. 
809, 150 Ind. 21, 47 L.R.A. 627. 


Mo.—-State v. Saline County Ct., 51 
Mo. 250. 11 Am.R. 454. 


Or.—State v. Metschan, 46 P. 791, 
53 P. 1071, 32 Or. 372; 41. L.RiA. 692. 


Tex.—Yett v. Cook, 281 S.W. 837, 
a8 Tex. 205 [rev (Civ.App.) 274 S.W. 


[a] TDlustrations.—(1) Suit to re- 
Strain the waste of natural resources 
where such appears to be detrimen- 
tal to the public health and welfare. 
State v. Ohio Oil Co., 49 N.E. 809, 150 
Ind: 21, 47° LRA. 627. (2) Suit ‘by 
state in sovereign capacity to enjoin 
the commission of election frauds 
which, if permitted, would seriously 
affeet the rights of its people. Peo. v. 
Tool, 86 P. 224, 229, 231; 35°Colo. 225, 
117 Am.S.R. 198. (3) Suit to restrain 
public corporations from exercising 
powers not granted in violation of the 
constitution and laws of the state. 
State v. Saline County Ct., 51 Mo. 350, 
11 Am.R. 454. (4) Suit to restrain an 
intra-state railroad from putting in 
force rates higher than those allow- 
ed and approved by the laws of the 
state and the public service commis- 
Sion. Peo. v. Long Island R. R., 185 
N.Y.S. 594, 113 Misc. 700 [rev on oth- 
er grounds 186 N.Y.S. 589, 195 App. 
Div. 897]. (5) Action to enjoin the 
application of public funds in a man- 
ner prohibited by the constitution. 
State v. Metschan, 46 P. 791, 03 P. 
1071, 32 Or. 372, 384, 41 L.R.A. 692 
(“Indeed, the right of the _ state, 
through its proper officer, to maintain 
such a proceeding, would seem to be 
one of the necessary incidents of sov- 
ereignty. Without it the rights of the 
citizen cannot be protected or enforced 
in cases where he is unable to act for 
himself. In a suit by an individual he 
is required to show some special in- 
jury to himself; and when, as in this 
case, the wrong complained of is pub- 
lic in its character, affecting no one 
citizen more than another, it is im- 
possible for him to do so, and for 
that reason he is without remedy, al- 
though he may be injured in common 
with the other members of the com- 
munity”). (6) Action to require mu- 
nicipal officers to call an election to 
fill their own offices. Yett v. Cook, 
281. SSwW.-837, 115 Tex. 205° Lrev. (Civ. 
App.) 274" Sw... 196]. +) (7) “Action 
against another state to restrain it 
from diverting water accustomed to 
fiow across the territory of plaintiff 
state to the injury of the health and 
comfort of her citizens, their proper- 
ty, and the property of the state it- 
self aS proprieter. Kansas v. Colo- 
rado, 22 S.Ct. 552,185 U.S. 125, 46 
L.Ed. 838. (8) Suit to enjoin the dis- 
charge of noxious gases over a state’s 
territory, which are detrimental to 
the property and health of its citi- 
zens, for this is an injury to the state 
in its capacity of a quasi sovereign 
since in such a capacity the state has 
an interest independent of and be- 
hind the titles of its citizens, in all 
the earth and air within its domain, 
and whether the maintenance of the 
suit will do ‘ther citizens more harm 
than good is for the state to deter- 
mine. Georgia v. Tennessee Copper 


, 


Co. "27'S. Ct.) 618;7 206) U.S: 230, 51s LL. 
Ed. 1038, 11 <Ann.Cas. 488. (9) 
Action to enjoin an unlawful _ in- 
terference with a state highway by 


the construction and maintenance 
of a toll bridge contrary to the 
state’s road program. State v. 


Vantage Bridge Co., 184 Wash. 568, 
236 P. 280. (10) Although the Unit- 
ed States may have title to the bed 
of a lake within the boundaries of a 
state, which is used for all the peo- 
ple, the state, by virtue of its sov- 
ereignty, has a sufficient interest to 
entitle it to maintain an action 
against one intruding without title. 
Marshall Dental Mfg. Co. v. State of 
Iowa, 33 S.Ct. 168, 226 U.S. 460, 57 
ree 300 [Laff 122 N.W. 241, 143 lowa 


Cross references: 

Abatement of public nuisances by 
state see Nuisances § 320. 

Exceeding or misusing corporate 
franchises and powers as enijoinable 
by state see Injunctions §§ 370-372. 

Mandamus by state to enforce public 
duties see Mandamus §§ 536, 537. 

Monopolies enjoined by state 
Monopolies § 233. 

Public charities enforced by attorney- 
general see Charities § 84. 

Quo warranto proceedings by state see 
Quo Warranto § 39. 

State as proper party tod bring suit 
to restrain public wrong see Injunc- 
tions § 474. 


see 


/ Unauthorized contracts and expendi- 


tures of public funds enjoined by 
state see Injunctions § 422. 


23. People v. Brooklyn, ete., R. Co., 
89 N.Y. 93. See People v. Clark, 53 
Barb. (N.Y.) 176 (holding that the 


people through their attorney-general 
cannot maintain an action to restrain 
a town from issuing bonds in pay- 
ment of a subscription to the capital 
stock of a railroad corporation since 
all the people of the state are not in- 
terested in the issue of bonds by the 
town). 


[a] Reason for rule.—‘‘The people 
of this State have no general power 
to invoke the action of the courts of 
justice, by suits in their name of 
sovereignty for the redress of civil 
wrongs, sustained by some citizens at 
the hands of others. When they come 
into court as plaintiffs in a civil ac- 
tion they must come upon their own 
right) for relief to which they are 
themselves entitled. It is not suffi- 
cient for the people to show that 
wrong has been done to some one; the 
wrong must appear to be done to the 
people, in order to support an action 
by the people for its redress.”’ People 
VnAtbainy.. etCs, ik. OO. 0) UN. veo Lom, 
167 [rev 5 Lans. 25, mod 1 Lans. 308, 
55 Barb. 344, 7 Abb.Pr.N.S. 265, 38 
How.Pr. 228, and aff 2 Lans. 459, 57 
Barb. 204 (aff 8 Abb.Pr.N.S. 122, 39 
How.Pr. 49)]. 


24. State of Florida v. Mellon, 47 
S.Ct.-265; 273 U.S. 12, 71 L.Ed. 511. 


[a] Action to enjoin collection of 
federal inheritance taxes from its citi- 
zens not maintainable by state, State 
of Florida v. Mellon, 47 S.Ct. 265, 273 
S02, Vii bd.sbot ty 


25. Cross references: 


Name in which suits should be 


brought see infra § 486. 
Right of state to sue: 
On behalf of: 
Coun e generally see Counties § 


Municipal corporations see Mu- 
nicipal Corporations § 4661. 


“On cause of action belonging to 
levy board see Levees and Flood 
Control § 91. 


With respect to county property or 
funds see Counties § 228. 


26. People v. Wood, 24 N.H. 952, 
121 N.Y. 534; Weaver v. State, 32 
OhioCir.Ct. 151 [aff 94 N.E. 1119, 83 
OhioSt. 508]. 


[a] Civ. Prac. Act § 1222, original- 
ly L. (1875) e@ 49 and subsequently 
Code Civ. Proc. § 1969, authorizing 
actions to be brought by the state 
to recover “‘money, funds, credits and 
property” held by public corporations, 
boards, officers, or agents for public 
purposes, which have been wrongfully 
converted or disposed of (1) does not 
create a new cause of action in favor 
of the state but merely permits the 
state to sue for the benefit of the 
municipality or other subordinate 
only where a cause of action other- 
wise exists. People v. Wood, 24 N.E. 
952,121 N.Y. 534; People v. Townsend, 
233 N.Y.S. 632, 183 Misc. 8438. See 
People v. O’Brien, 103 N.E. 710, 209 
N.Y. 366 (holding that the state oth- 
erwise to show existence of cause of 
action to recover money obtained from 
state prison warden before remedy 
could be obtained under this section) ; 
and Wood v. New York, 73 N.Y. 559 
(holding that L. [1875] ¢ 49 does not 
deprive a municipality of the right 
when sued to set off a claim on which 
the state might also sue under the 
statute). (2) The act does not au- 
thorize a state to sue for real estate, 
the title to which is in a town, since 
the word “property” in association 
with the preceding words of specific 
description is construed as referring 
to property of the same general char- 
acter and as not including real prop- 
erty. People v. New York, etec., R. Co., 
84 N.Y. 565 [aff 19 Hun 418]. 


27. People v. O’Brien, 111 N.Y. 34, 
18 N.E. 692, 7 Am.S.R. 684, 2 L.R.A: 
255; State v. Evans, 11 S.H. 697, 33 S. 
Cc. 184. 


[a] Tilustrations.—(1) Where, 
pursuant to a legislative scheme, the 
title to land is placed in a state officer 
and his successors, the right of action 
for any wrong to the land is in the 
officer or his successors instead of 
the state, although the title is held 
only for the benefit of the state. 
State v. Evans, 11 S.E. 697, 33 §.C. 184. 
(2) Where, by statute, the state, 
through the attorney-general, is au- 
thorized to commence an action to 
wind up the affairs of a corporation 
and have a receiver appointed, and a 
receiver is so appointed, the state 
thereafter cannot bring an action to 
determine various rights in the as- 
sets of the corporation since the re- 
ceiver is the one with the legal in- 
terest in the property of the corpora- 
tion. People v. O’Brien, 18 N.E. 692, 
PLTINGY. 383; 7AM: UR. 6845) 2a eek At 
255. 


a8. People v. Ingersoll, 58 N.Y. 1, 
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of the state,2® having the capacity and right to sue. 
As trustee, or holder of the legal title, however, a 
state may sue with respect to property of which it 
has charge for the benefit of some subdivision of 
the state,?° and, where a statute providing for the 
collection of certain revenues requires that pay- 
ments be made to the state treasury, the state may 
maintain a suit to enforce their payment, although 
the sums so collected are to eventually be turned 
over to a particular department or officer of the 


state.3t 


[§ 472] 2. Against States or State Officers*’?—a, 
To have a right of action against a 
state or her officers, plaintiff must show not only a 
proper interest in the subject matter,** and the ex- 
istence of a substantive cause of action;** but, also, 
if the suit is in effect one against the state, that the 


In General. 


17 Am.R. 178; People v. Booth, 32 
N.Y. 397. 
[a] Failure or refusal of munici- 


pality to sue.—The state cannot main- 
tain an action to recover municipal 
moneys which a city officer fraudu- 
lently and without authority has paid 
to defendant, although the municipal 
officers having authority to act in the 
premises have, with full knowledge, 
acquiesced in the misappropriation 
and colluded to protect defendant 
from being held legally responsible. 
People v. Field, 58 N.Y. 491. But see 
People v. Tweed, 13 Abb.Pr.N.S. (N.Y.) 
52 (holding that the state can main- 
tain an action, by the attorney-gen- 
eral, to recover moneys of a munici- 
pality or county which the officers of 
the same have converted to their own 
use Since it is a public right which is 
infringed and public moneys pervert- 
ed); People v. Fields, 50 How.Pr. 
(N.Y.) 481 (holding that the state 
can maintain an action to recover the 
money in trust for the city if the 
state does not seek to recover the 
money as its own and to obtain a 
judgment in its favor to the exclusion 
of the city). 


[b] Contract with municipality or 
county.—A state cannot sue to recov- 
er damages for breach of a contract 
with a municipality or county, to 
which the state was not a party. 
State v. Clamme, 134 N.E. 676, 80 Ind. 
App. 147. 


29. State v. Southwestern Land & 
Timber Co., 126 S.W. 73, 93 Ark. 621; 
State v. Liberty Tp., Delaware County, 
98 N.E. 149, 50 Ind.App. 208; State v. 
Standard Oil Co. of Louisiana, 113 So. 
867, 164 La. 334; People v. New York, 
ete., R. Co., 84 N.Y. 565 [aff 19 Hun 
418]. But see State v. Earhart, 27 
Ind. 119 (holding that a suit to set 
aside a contract for the building of a 
schoolhouse, and to enjoin the doing 
of work, on the ground of fraud, on 
the part of the township trustee, in 
making the contract, is . properly 
brought in the name of the state, for 
the use of the civil township). 


[a] Reasons for rule.—‘The argu- 
ment that the said board is nothing 
more than a mere agency or instru- 
mentality of the state, and that there- 
fore the state may sue in every case 
where the said board might sue, con- 
tains a manifest non sequitur, Every 
city, town, and parish of the state is 
a mere agency or instrumentality of 
the state; but no one would venture 
to say that the Attorney General could 
ignore the existence of these corpo- 
rations and enforce, in the name of 
the state, any cause of action which 
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state has granted him a remedial right against i 


Modification and withdrawal of right. _As stated 
elsewhere, a state, at its pleasure, may withdraw or 
modify the right to sue it.?° 

[§ 473] b. Conditions Precedent. In the absence 
of a statutory requirement to that effect presenta- 
tion of a claim to some state officer or body for 
adjustment or allowance is not a prerequisite to the 
right to maintain an action against a state;** but, 
as previously shown, all conditions prescribed by a 


“[§§ 471-474 


$,35 


statute authorizing a state to be sued must be fully 


States. 


any of them might have. The legis- 
lative control over corporations of the 
character of this levee board is much 
more complete than over municipal 
corporations proper and parishes—it 
made them, and can at any _ time 
abolish them, so long as the obliga- 
tions of their contracts are not there- 
by impaired—but these corporations 
have their existence and exercise their 
functions by and under the Constitu- 
tion and statutes of the state, and so 
long as these established laws re- 
main in force it is they which must 
regulate the property and other rights 
of said corporations and their modes 
of action, and the disposition of their 
property, and their rights to sue and 
to be sued. If one of these corpora- 
tions has a right of action, the proper 
functionary ,to enforce same is the 
governing body of the corporation, 
and not the Attorney General, or the 
state.” State v. Tensas Delta Land 
Go.,5 52: So; 216, 126 a. 59, 72. 


30. Gaston v. State, 7 So. 340, 88 
Ala. 459; State v. Gramelspacher, 26 
N.E. 81, 126 Ind. 398. 


31. State v. Moody, 100 S.W. 619, 
202 Mo. 120; State v. Asotin County, 
140 P. 914, 79 Wash. 634. 


32. Cross references: 


Cause or right of action generally see 
Actions §§ 46-71. 

Proper parties to maintain 
against state see infra § 484. 


Rights and remedies of holders of 
state bonds see supra § 424. 

Taxpayers’ actions to prevent misap- 
propriation of state funds see supra 


§ 426 


33. Downer v. Graham, 21 F.(2d) 
732; Kavanaugh vy. Gordon, 149 S.W. 
587, 244 Mo. 695; Lawson v. Baker, 
(Tex.Civ.App.) 220 S.W. 260; State v. 
Superior Court for Thurston County, 
151 P. 108, 86 Wash. 685. 


‘fa] Citizen has no right of action 
on state’s contract with federal gov- 
ernment.—Where property has been 
granted by the federal government to 
the state under an act prescribing the 
use to be made by the state, the con- 
tract is one between the federal goy- 
ernment and the state, and a private 
citizen of the state has no right to 
maintain an action to compel the state 
to use the property as directed by the 
ae Downer v. Graham, 21 F.(2d) 
732. 


@4. Los Angeles County v. State, 
222 P. 153, 64 Cal.App. 290. 


Liability of states: 
In general see supra § 335. 


suit 


complied with.*® 


[§ 474] C. Defenses in General.—l. In Actions by 
In actions brought by a state defendant 
may, as a general rule, set up any defense directly 
touching the merits of the state’s claim which he 
could have urged against a private suitor;*® and an 


For torts see supra §§ 336-339. 


Statutes authorizing suit or giving 
remedy as creating cause of action 
see supra § 461. 


35. See supra §§ 459-468. 


Remedy as determined by scope and 
effect of state’s consent see supra § 
461. 


36. See supra § 462. 


37. Welsbach Co. v. State, 275 P. 
Boor Cal. 556 [superseding op 270 


Statutes requiring presentation of 
claims see supra § 461 note 59 [a]. 


38. See supra § 461. 


39. Ark.—State v. Arkansas Brick 
& Mfg. Co., 135 S.W. 843, 98 Ark. 125, 
33 L.R.A.N.S. 376. 


Mich.—Auditor-Gen. v. Bay County, 
64 N.W. 570, 106 Mich. 662; People v. 
Auditor-Gen., 38 Mich. 746. 


Minn.—State v. Bucholz, 210 N.W. 
1006, 169 Minn. 226; -State v. Schurz, 
173 N.W. 408, 143 Minn. 218. 


Tenn.—Moore v. Tate, 11 S.W. 935, 
87 Tenn. 725, 10 AmSR 712; State v. 
Ward, 9 Heisk. 100. 


Tex.—Rice v. Dickson Car Wheel 
Co., (Civ.App.) 65 S.W. 645. 


[a] _Interposition of defense by 
equitable bill to restrain collection 
of judgment.—Where a state has ob- 
tained judgment by default upon a 
bond executed by defendant, he may 
maintain an equitable bill to enjoin 
collection of the judgment on the 
ground that the bond was executed 
without consideration, for this is not 
a suit against the state, but merely 
the interposition of an equitable de- 
fense, and defendant has a right to 
elect whether he will interpose it in a 
law or equity court. Bouldin v. State, 
21 Ark. 84. 


{b] Misrepresentations in obtain- 
ing contract sued on.—(1) In an ac- 
tion by the state on a promissory note 
executed by defendant for the price 
of seed wheat furnished by a state 
board, defendant may set up as a de- 
fense that the purchase of the grain 
was induced by false and fraudulent 
representations as to the quality and 
character of the grain. State v. Buc- 
holz, 210 N.W. 1006, 169 Minn. 226, 
227. (2) In such a case the general 
rule that a state is not liable for the 
torts of its officers or agents has no 
application, for “defendant is attempt- 
ing nothing more than mere defense. 
The state is suing on a simple con- 
tract, an obligation in its favor con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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~ 4 


equitable action by the state opens the door to any 
matter which may properly affect the relief demand- 


ed.*° 


Release. 


tion shall not be prosecuted.t! 


[§ 475] 2. In Actions against States. 
already stated, an authorizing statute may go be- 
yond the scope of simply waiving immunity from 
suit and bar the state from setting up a certain 
defense, or defenses, a statute which merely gives 
consent to be sued does not, as a general rule, op- 
erate to prevent the state from interposing defenses 


that would otherwise be available 


tractually assumed by defendant. 
The main element of the contract- 
making process is the mutual assent 
of the parties. If there be fraud, or 
even misrepresentation without fraud, 
which induces such assent by one, the 
assent so induced is not genuine but 
spurious. So it follows that the one 
deceived may avoid the contract be- 
cause his assent was so induced. His 
avoidance may be by rescission or 
without rescission; he may await suit 
against himself and then recoup his 
damages. The presence of the state 
as a contracting party does not change 
the substantive law of the situation.” 
State v. Bucholz, supra. 


[ec] Modification of contract sued 
on.—In an action by the state on a 
promissory note, given by defendant 
for binding twe to be purchased un- 
der a contract with the state prison 
warden, defendant may set up as a 
partial defense a modification agree- 
ment with plaintiff's agent by which a 
portion of the twine sold under the 
contract was returned to the agent in 
partial payment of the amount due on 
the note. State v. Schurz, 173 N.W. 
408, 143 Minn. 218. 


40. State v. Kilburn, 69 A. 1028, 81 
Conn. 9,129 Am.S.R. 205; State’ v. 
Holgate, 119 N.W. 792, 107 Minn. 71. 


41. People v. Stephens, 71 N.Y. 527 
[aff 51 How.Pr. 235]. 


. 42. See supra § 461. 


[a] Contributory negligence de- 
fense despite waiver of nonliability 
for torts.—While a statute authoriz- 
ing suit, and waiving the state’s im- 
munity from liability for the negli- 
gence of its board of health in inocu- 
Jating a gratuitous recipient of vac- 
cines, also operates as a waiver of the 
state’s immunity from liability as an 
eleemosynary corporation, it does not 
prevent the state from setting up the 
defense of contributory negligence. 
Sandel v. State, 119 S.H. 776, 126 S.C. 
1 [reh den 122 S.E. 571, app dism 44 
S.Ct. 5, 263 U.S. 672, 68 L.Ed. 500, and 
error dism 46 S.Ct. 100, 269 U.S. 532, 
70 L.Ed. 397]. 


. Stuart v. Smith-Courtney Co., 
96 S.B. 241, 123 Va. 231. 


44, Generally see Set-Off and Coun- 
terclaim 57 C. J. p 351. 


45. Powers v. Central Bank, 18 Ga. 
658; Com. v. Barker, 103 S.W. 303, 126 
Ky. 200817 Ky. 1. * 6485 Com. © iv. 
Owensboro, etc., R. Co., 81 Ky._572, 
5 Ky.L. 650; Com. v. Todd, 9 Bush 
(Ky.) 708; Sinking Fund Com’rs_v. 
Northern Bank, 1 Metc. (Ky.) 174; 
State v. Franklin Bank, 10 Ohio 91; 
State v. Gaillard, 1 S.C.L. 500. See 
Moore v. Tate, 11 S.W. 935, 87 Tenn. 
725,10 Am.S.R. 712 (explaining or dis- 
approving above cases). ~~ 


When a citizen sued by a state relies 
on a release as a defense, no technical release need 
be shown, but it is sufficient if the legislature has 
ln Some manner manifested an intention that the ac- 
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been said, however, that a state should not be astute 
to eseape inquiry into its lability by taking advan- 


tage of technical defenses which are permissible 


to other litigants.4 


[§ 476] D. Set-Off 
Actions by States. While there appears to be some 
authority to the contrary,*® the more widely accept- 


and Counterclaim‘+—l. In 


ed rule seems to be that, unless there is clear stat- 


While, as 


Oni. 22" Lie hag consent.*7 


46. Biscoe v.' State, 19 Ark. 559; 
Frier v. State, 11 Fla. 300. 


[a] Defendant pleading set-off al- 
lowed, by statute must clearly come 
within its terms.—Biscoe v. State, 19 
Ark. 559; Frier v. State, 11 Fla. 300. 


[b] General statutes.—(1) Stat- 
utes providing that mutual demands, 
held by defendant against plaintiff at 
the time of action brought, and ma- 
tured when offered, may be pleaded by 
way of set-off or cross action, do not 
give defendant a right of action where 
none existed before, and hence defend- 
ant cannot set up an independent 
claim, even defensively against the 
state, for defendant could not directly 
maintain an action on the claim 
against the state. Moore v. Tate, 11 
S.W. 935, 87 Tenn. 725, 734, 10 Am.S.R. 
712 (“The same considerations of pub- 
lich, Gpoliey ewihieht. oo. Taprohipit 
suits directly against the State would 
lead the Courts to hold that she should 
not be sued indirectly, under the gen- 
eral terms of the statute of set-offs, 
which do not expressly allow such 
suit’). See also State v. Royal Con- 
sol. Mining Co., 202 P. 133, 187 Cal. 
343 (holding that general provisions 
of a law authorizing cross complaints 
do not authorize a cross complaint 
seeking affirmative relief against a 
state). (2) A statute providing that 
all suits instituted by the state shall 
be subject to all provisions of law re- 
specting similar suits and proceed- 
ings, when instituted by individuals, 
except where otherwise specially pro- 
vided, does not authorize an affirma- 
tive. judgment against the state on a 
counterclaim by defendant. People v. 


Greylock Const. Co., 209 N.Y.S. 735, 
213 App.Div. 21. 
47. Ala.—Alabama Girls’ Indus- 


trial School v. Reynolds, 42 So. 114, 


143 Ala. 579; Holmes v. State, 14 So. 
51, 100 Ala. 291; White v. Governor, 
18 Ala. 767. 


Cal.—People v. Miles, 56 Cal. 401. 


La.—State v. Liberty Oil Co., 97 So. 
438,154 La. 267; State v. Gaines, 15 
So. 174, 46 La.Ann. 431; State v. 
Bradley, 37 La.Ann. 623; State v. 
Leckie, 14 La.Ann. 636. 


Md.—D. E. Foote & Co. v. Stanley, 
82 A. 380, 117 Md. 335 [rev on other 
grounds, 34 S.Ct. 377, 232 U.S. 494, 
58 L.Ed. 698]; State v. Baltimore, etc., 
R. Co., 34 Md. 344 [aff 21 Wall. (U.S.) 
456, 22 L.Ed. 678]. See also State v. 
Northern Cent. R. Co., Md. 193 
(holding that, on a bill by the state 
to enforce a mortgage on railroad 
property, defendant could not, under 
any recognized principles, set off the 
amount of damages sustained by it 
because of the destruction of its 
bridges by the police of Baltimore 
with the approval of the governor 


utory authority therefor,*® defendant, in a suit by 
the state, cannot, even defensively, claim the ben- 
efit of a set-off cr counterclaim founded on an in- 
dependent cause of action, unconnected with ref- 
erence to which suit is brought, because to permit 
the interposition of such a claim would contravene 
the rule that a state cannot be sued without its 
Defendant may, 


however, maintain 


and legislature of the state). 


Mich.—Auditor-Gen. v. Bay County, 
64 N.W. 570, 106 Mich. 662; Aplin v. 
Grand Traverse County, 41 N.W. 228, 
73 Mich. 182,16 Am.S.R. 576; Auditor- 
Gen. v. Van Tassel, 40 N.W. 847, 73 
Mich. 28. See also Auditor-Gen. v. 
Shiawassee County, 42 N.W. 1438, 74 
Mich. 536 (distinguishing the above 
cases, and holding that, in mandamus 
to compel the county board of super-. 
visors to apportion among the town- 
ships a sum alleged to be owed by the 
county to the state, defendants may 
show that a portion of the amount 
claimed to be due is not a proper 
charge against the county). 


Minn.—State v. Holgate, 119 N.W. 
792, 107 Minn. 71. 


Miss.—Raymond v. State, 28 Am.R. 
3882, 54 Miss. 562. 


N.Y.—People v. Dennison, 84 N.Y. 
272 [aff 8 Abb.N.Cas. 128, 59 How.Pr. 
157]; People v. Roberts, 51 N.Y.S. 747, « 
30 App.Div. 78 [aff 51 N.H. 10938, 156 
N.Y. 693]; People v. Corner, 59 Hun 
299, 12 N.Y.S. 986 [aff 29 N.H. 147, 128 
N.Y. 640]. 


Pe ie cabana v. Thompson, 65 N.C. 


Pa.—Com. v. Philadelphia County, 
27 A. 546, 157 Pa. 5381; Com. v. Mat- 
lack, 4 Dall. 303, 1 L. Ed. 483. 


8.C.—State v. Corbin, 16 S.C. 533; 
State v. Baldwin, 14 S.C. 135; Treas- 
urers v. Cleary, 37 S. C. L. 372. 


Tenn.—Moore v. Tate, 11 S.W. 935, 
87 Tenn. 725, 10 Am.S.R. 712. 


Tex.—Chevallier vy. State, 10 Tex. 
315; Borden v. Houston, 2 Tex. 594, 


[a] INustrations.—(1) In man- 
damus by the state to compel a coun- 
ty treasurer to pay over taxes collect- 
ed for the state for a certain year, the 
treasurer cannot set off the amount of 
taxes collected for previous years, 
which were lost by failures of the 
regular depositories but nevertheless 
paid by the county to the state in the 
expectation that the loss would be 
made good by the depositories and 
their bondsmen, for’such a claim has 
no connection with the claim asserted 
by the state, and it does not, by its 
suit, submit to litigation the independ- 
ent controversy of whether the loss 
named should fall on it or the county. 
State v. Holgate, 119 N.W. 792, 107 
Minn. 71. (2) Where the state of 
Alabama sues citizens of Tennessee 
in the courts of that state upon a. 
note given in settlement of a peniten- 
tiary lease, defendants cannot, even to 
the extent of the state’s claim, set off 
or eross action upon matured coupons 
for interest due on bonds of the state 
of Alabama which have been duly pre- 
sented for payment. Moore vy. Tate, 
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against the state, as a part of his defense, a cross 
claim or set-off which relates to the subject matter 
of plaintiff’s suit;+® but such a cross action cannot 
be maintained for independent affirmative relief.*® 


[§ 477] 2. In Actions against States. 
being sued may set off a claim it holds against plain- 
and a commission being sued officially as 
representative of the state may counterclaim upon 
a claim of the state with reference to which it could 
but where an officer 
is sued individually, to compel him to pay or allow 
a sum which it is his clear legal duty to pay or al- 
low plaintiff, he cannot set off claims against plain- 
tiff which are those of the state alone and on which 


titi; °° 


sue as agent for the state;°? 


11 S.W. 935, 87 Tenn. 725, 10 AmSR 
712. (3) In an action by the state 
for the recovery of taxes or fees, de- 
fendant cannot counterclaim or re- 
coup for taxes or fees previously paid, 
under protest, on the ground that the 
statute imposing the charge is uncon- 
stitutional. State v. Liberty Oil Co., 
97 So. 438, 154 La, 267; D. E. Foote 
& Co. v. Stanley, 82 A. 380, 117 Md. 
835 [rev on other grounds 34 S.Ct. 
377, 232 U.S. 494, 58 L.Hd. 698]. 


[b] Mandamus to compel giving of 
credit on claim owed to state.—Where 
a corporation owing taxes to the state 
has had assigned to it the claim of an- 
other corporation against the state, 
the first corporation cannot, by man- 
damus, compel the state comptroller 
to credit plaintiff’s account with the 
assigned claim in payment of the 
taxes owing by plaintiff, since this 
would be in effect a set-off against the 
state on an independent cause of ac- 
tion. People v. Roberts, 51 N.Y.S. 
747, 30 App.Div. 78 [aff 51 N.E. 1093, 
156 N.Y. 693]. 


i) 

[ec] State suing in courts of sister 
state is exempt from suit by way of 
“set-off or cross-action” to the same 
extent as the state of the forum would 
be if it were suing. Moore v. Tate, 11 
S.W. 935, 87 Tenn. 725, 735, 10 Am.S.R. 
712 (“The Courts of one State, in deal- 
ing with a sister State, extend to it 
all the privileges enjoyed by the State 
in which the Court is held, unless 
there be some imperative rule of law 
to the contrary’’). 


[d] Suit by officer in his name for 
benefit of state is in effect one by the 
state, and no counterclaim can be in- 
terposed in such action which would 
amount to a suit against the state. 
Moore v. Tate, 11 S.W. 935, 87 Tenn. 
io) LO Am: SR. 712. 


What constitute suits against state 
fPenerally see supra §§ 463-468. 


48. U. S—Port Royal, etc., R. Co. 
v. South Carolina, 60 F. 552. 


Ark.—State v. Lovett-Carnahan Co., 
14 S.W.(2d): 238, 179 Ark..43; State 
v. Arkansas Brick & Mfg. Co., 135 S.W. 
843, 98 Ark. 125, 33 L.R.A.N.S. 876. 


Ind.—-State vy. Portsmouth Savy. 
Bank, 7 N.H, 379, 106 Ind. 435. 


Ohio.—State v. Citizens Trust & 
Guaranty Co. of West Virginia, 15 
OhioN.P.N.S. 149. 


Va.—McCandlish v. 


a. 


[a] Damages because of state’s 
breach of contract sued on.—(1) In 
an action by a state for sums due un- 
der a contract of lease, defendant, al- 
though he can have no affirmative re- 
lief, may recoup or set off damages 
which he has sustained by reason of 
the state’s breach of contract. State 


(Gorm, {Ome Vien 


STATES 


es.°3 


A. state 


limitations.°° 


v. Lovett-Carnahan 
233, 179° Ark. 43. But see Peo. v. 
Greylock Const. Co:, 209 N.Y.S. 735, 
213 App.Div. 21 (apparently holding 
that, in a suit by the state for breach 
of contract, defendant cannot coun- 
terclaim for damages because of the 
state’s breach of the contract sued 
on).- (2) In an action by the state to 
recover from defendant amounts due 
fpr convict labor furnished, under a 
contract, defendant may recoup for 
damages resulting from a failure of 
the state to furnish the number of 
convicts contracted for, although he 
may have no affirmative judgment for 
damages in excess of the amount of 
the state’s claim. State v. Arkansas 
Brick & Mfg. Co., 135 S.W. 843, 98 
Ark. 125, 33 L.R.A.N.S. 376. 


[b] Equitable cross bill which is 
merely defense to the original bill of 
the state, and which relates to the 
matter put in litigation by the bill 
of a state, may be filed against the 
state, for it is bound by all rules of 
law established for the administra- 
tion of justice between individuals 
with respect to the matter submitted 
by it in its suit. Port Royal & A. Ry. 
Co. v. South Carolina, 60 F. 552. 


49. Ala.—Holmes vy. State, 14 So. 
51, 100 Ala. 291. 


Cal.—State v. Royal Consol. Mining 
Coy. 202 Po1e3 187 Cala343, 


N. J.—American Dock, ete., Co. v. 
Public Schools, 32 N.J.Eq. 428 [aff 35 
N.J-ig. 181]: 


N. Y.—Peo. v. Greylock Const. Co., 
209 N.Y.S. 785, 218 App.Div. 21. 


Porto Rico.—See Porto Rico v. Mar- 
tinez, 28 Porto Rico 635 (applying 
rule with respect to Porto Rico: gov- 
ernment). 


Co., 14 S.W.(2d) 


Tenn.—State v. State Bank, 62 
Tenn, 395. 
[a] Quieting title in defendant in 


suit by state to establish its title.— 
(1) It has been said that, when a state 
comes into court to recover, or estab- 
lish its title to real estate, it comes 
as any other suitor and must accord 
defendant the right to file a cross 
complaint asking to have the title 
litigated, settled, and quieted in him- 
self. Brundage v. Knox, 117 N.B. 123, 
279 Tl. 450. See also Texas Channel 
& Dock Co. v. State, 135 S.W. 522, 104 
Tex. 168 [rev (Civ.App.) 1388 S.W. 
318] (holding, in an action by the 
state to recover possession of land, a 
cross prayer of defendant that his 
right to a right of way be declared 
and protected is not a suit against the 
state which cannot be entertained, 
but is merely defensive matter proper 
for consideration in a suit by a state). 
(2) Other cases, however, appear to 
hold that the court cannot, upon a 
cross complaint of defendant, grant 
what is called affirmative relief by 


For later cases, developments and changes in the law see Annotations, 


[§§ 476-478 


defendant has no right to institute suit.>? 

[§ 478] E. Time To Sue, Limitations, and Lach- 
As is more fully shown in another title of 
this work, it is the general rule, in the absence of 
express statute otherwise, that statutes of limita- 
tion may be invoked in favor of’a state,°* but may 
not be invoked against it.°* can 
be sued without its consent, a statute of limitations 
does not begin to run in its favor until it has con- 
sented to be sued;°* and, unless restricted by con- 
stitution,®’ the legislature in authorizing suit may 
waive the right of the state to plead the statute of 
While plaintiff’s right to sue may 
be subject to a condition precedent, in that he must 


Since a state cannot 


rendering a judgment quieting title in 
defendant, although the state’s action 
may be defeated by a Showing that 
title is in defendant. State v. Royal 
Consol. Mining Co., 202 P. 133, 187 Cal. 
343 [quot Cyc]. See Porto Rico v. 
Martinez, 28 Porto Rico 635. 


50. Ada Inv. Co. v. State, 234 P. 
304, 40 Idaho 409; Com. v. Phoenix 
Bank, 11 Metc. (Mass.) 129. 


[a] fTllugtration.—In an action by 
the assignee of a claim for sums due 
under a highway construction con- 
tract, defendant state may set off 
sums due, in connection with the 
work, from plaintiff's predecessor in 
interest to the state insurance fund 
under the Workmen’s Compensation 
Act. Ada Inv. Co. v. State, 234 P. 
304, 40 Idaho 409. 


51. Drummond v. Commissioners 
ory aet es ete, R.-Cos st. Rob! Ghas) 
34. 


52. Hammel v. Neylan, 159 P. 618, 
31 Cal.App. 21; Gladding. v. Atchison, 
115-A. 423, 44 R.I. 69. 


[a] Tlinstration.—In mandamus 
by a sheriff to compel the state board 
of control to allow and approve claims 
of plaintiff, for services rendered, de- 
fendant cannot set up as a counter- 
claim that plaintiff is indebted to the 
state for sums fraudulently obtained 
by way of compensation in previous 
years where it appears that defendant 
has no power to institute a direct 
action for recovery of the sums al- 
leged to be due the state. Hammel y. 
Neylan, 159 P. 618; 31 Cal.App: 21. 


53. Statute of limitations as bar to 
claim against state generally see su- 
pra‘§ 454. 
ss See Limitations of Actions § 


55. 
28. ; 

[a] Prescription does not run 
against a state. State v. Paxson, 46 
S.E. 872, 119 Ga. 730. 

56. Cal.—San Luis Obispo County 
v. Gage, 73 P. 174, 189 Cal. 398. 


Ga.—Western, etc., R. Co. v. State, 
14 L.R.A, 438. 


_Ky.—Com. v. Haly, 51 S.W. 430, 106 
Ky. 716, 21 Ky.L. 666. 


ee es v. State, 52 Miss. 


See Limitations of Actions § 


Neb.—Commonwealth Power Co. vy. 
State, 177 N.W. 745, 104 Neb. 489. 


N.Y.—Peo, vy. Inman, 90 N.E. 438, 
197 N.Y. 200; Cayuga County v. State; 
47 N.E. 288, 1538 N.Y. 279; Parmenter 
v. State, 31 N.B, 1085, 135. N.Y. 154. 


57. Gates v. State, 28 N.E. 373, 12 
NY. 221. aa 


58. Bickerdike v. State, 78 P. 270, 
144 Cal. 681; Lancaster County v. 


Same title and section number, 


a a 


§§ 478-479] 


first present his claim to a certain officer, he cannot 
prevent the statute of limitations from running in 
favor of the state by delaying presentation of the 
claim indefinitely.®® If an action is brought against 
a state within the statutory period, it is immaterial 
that the court acquires no jurisdiction until the 
appearance of the attorney-general, which is after 
the statutory period.*? Where a statute authorizing 
suits against a state preseribes a certain time with- 
in which action must be brought, a court has no 
jurisdiction over an action brought after that time.®2 


Laches. 


State, 104 N.W. 187, 107 N.W. 388, 74 
Neb. 211. 


[a] Statute authorizing suit 
against state on claim which has been 
barred by the statute of limitations 
constitutes a waiver of the right to 
plead the statutory bar. Lancaster 
County v. State, 104 N.W. 187, 107 
N.W. 388, 74 Neb. 211. 


59. San Luis Obispo County v. 
Gage, 73 P. 174, 139 Cal. 398 


60. California Securities Co. v. 
States (Cak App.) 295 P. 583. 
61. Ross v. State, 173 N.Y.S. 656, 


186 App.Div. 156 [aff 175 N.Y.S. 304, 
103 Misc. 196]. 


62. State v. Livingston, (Iowa) 145 
N.W. 91; State v. Hyde, 169 P. 757, 
171 RP. 582; 88 Or. 1, Ann.Cas.1918E 
688. 


63. Ga.—Western Union Telegraph 
Co. v. State, 119 S.E. 649, 156 Ga. 409 
[error dism 46 S.Ct. 36, 269 U.S. 67, 70 
L.Ed. 166]. 

Ind.—Terre Haute, etc., R. Co. v. 
State, 65 N.E. 401, 159 Ind. 438 [rev 
24 S.Ct. 767, 194 U.S. 579, 48 L.Ed. 
1124]. 

Kan.—State v. Paul, 214 P. 425, 113 


Kan. 412; In re Moseley’s Estate, 164 
P. 1073, 100 Kan. 495, L.R.A.1917E 
1160. 


Ky.—Federal Surety Co. v. Board of 
Education of Marshall County, 1 S.W. 
(2d) 954, 222 Ky. 502. See Common- 
wealth v. Flatt, 292 S.W. 785, 219 Ky. 
185 (recognizing rule). 


Miss.—Josselyn_ v. Stone, 28 Miss. 
753. 


Pa.—Haehnlen v. Com., 13 Pa. 617, 


53 Am.D. 502; Com. v. Hanna, 33 
Pa.Co. 498. 

Tenn.—State v. Columbia, (Ch.A.) 
52 S.W. 511. 


W. Va.—State v. Sponaugle, 32 S.H. 
283, 45 W.Va. 415, 43 L.R.A. 127. 


See In re Certain Lands on North 
Shore of Harlem River in City of 
New York, 217 N.Y.S. 544, 127 Misc. 
710, 722 (holding, however, that the 
doctrine of laches applies to a mu- 
nicipal corporation where it acts sole- 
ly in its proprietary capacity). 


[a] In absence of positive statutes 
“clearly covering the subject, no in- 
action, procrastination or delay on the 
part of public officials is ever per- 
mitted to prejudice the rights of the 
state.” In re Moseley’s Estate, 164 P. 
1073, 100 Kan. 495, 497, L.R.A1917E 
1160. 


[59 Cc. J.—21] 


Although there appears to be some au- 
thority to the contrary,®? it is generally held that 
the doctrine of laches does not apply to suits brought 
by the state in its governmental capacity,®? or to 
suits brought by governmental agencies of the state 
in their official capacity ;°* but an action by a state 
bank commissioner on behalf of creditors, instead 
of the state in its sovereign capacity, is subject to 


STATES 


[b] “Reason for the rule is obvi- 
ous. An individual is responsible for 
his own dereliction, but the _ state 
must do its business by its officers, 
and the public, which is only another 
name for the state, should not suffer 
for the negligence of those officials.” 
Federal Surety Co. v. Board of Edu- 
cation of Marshall County, 1 S.W.(2d) 
954, 222 Ky. 502, 504, 


Availability of laches against states 
in equity see Equity § 216. 


64. Phelps v. Board of Education 
of City of Pikeville, 292 S.W. 310, 218 
Ky. 742. 


65. Anderson-v. Nawa, 143 P. 559, 
25 Cal. App..802; “Anderson v. Nawa, 
143 P. 558, 25°CalvApp.. 801; .Ander- 
son v. Nawa, 143 P. 558, 25 Cal.App. 
799; Anderson v. Nawa, 143 P. 555, 
25 Cal.App. 151. See also Savoy Oil 
Co. v. Emery, (Okl.) 277 P. 1029 (hold- 
ing the defense of laches available 
where the state has no real interest 
in the controversy but is suing for 
the benefit of a private person). 


[a] Rule applied to an action by 
a state bank commissioner to enforce 
the liability of stockholders of an in- 
solvent bank. Anderson v. Nawa, 143 
P. 559, 25 Cal.App. 802; Anderson v. 
Nawa, 143 P. 558, 25 Cal.App. 801; An- 
derson v. Nawa, 143 P. 558, 25 Cal. 
App. 799; Anderson v. Nawa, 143 P. 
555, 25 Cal.App. 151. 


66. Hager v. Sidebottom, 113 S.W. 
870, 130 Ky: 687. 


67. Cross references: 
Acquisition of jurisdiction over state 


by appearance of its attorney see 
infra § 481. 


Jurisdiction of federal courts over 
controversies to which state is par- 
ty see Federal Courts §§ 50-54. 

Jurisdiction over state as determined 
by terms and conditions of consent- 
ing statute see supra § 461. 

Original jurisdiction of United States 
supreme court over actions to which 
state is party see Federal Courts 
§ 192. 

State as citizen so as to give fed- 
eral courts jurisdiction on grounds 
of diversity of citizenship see Fed- 
eral Courts § 59. 


68. Peo. v. Osgood, 285 P. 753, 104 
Cal.App. 133. 


69. State v. Jones, 199 P. 645, 34 
Idaho 83; Commonwealth v. Wilkins, 
Lh AS eSiiaier 1) Pa a28,P 199A. LER. P3879. 


[a] Tllustration.— Where a special 
statute with reference to suits by a 
state for the recovery of public rev- 
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the general rule requiring diligence in the prosecu- 
tion of an action.*® 
interpose a defense on its behalf although because 
of the laches of its officers the defense has not been 
presented within the time fixed by statute.®® 


[§ 479] F. Jurisdiction and Venue.®7 
like any other person, cannot maintain a suit in a 
court which has no jurisdiction of the subject mat- 
ter,®® and except when validly provided otherwise 
by statute,°® the venue for suits brought by a state 
is determined by the rules of law governing the 
place of trial for suits generally.?° 
where, a suit can be maintained against a state only 
in the courts and places in which it has consented 
to be sued;*! but personal suits against officers or 
agencies which are not in effect suits against the 
state itself are governed by the general rules relat- 
ing to jurisdiction and venue.*? 
the state is not nominally a party, the jurisdiction 


When defendant, a state may 


A state, 


As stated else- 


In a suit to which 


enues provides that such suits may 
be brought in the courts of a par- 
ticular county, without regard to the 
residence of defendants, defendant is 
not entitled to a change of place of 
trial under a general.statute provid- 
ing that personal actions must be 
tried in the county in which defend- 
ants, or some of them, reside at the 
commencement of the action. State 
v. Jones, 199 P. 645, 34 Idaho 83. 


[b] Purpose of Act April 7, 1870 
(P. Lh. 57 § 1; Pa. St. [1920] § 17497), 
clothing the court of common pleas 
of Dauphin County with state-wide 
jurisdiction in suits in which the com- 
monwealth is plaintiff, is that the 
commonwealth, when suing in her 
own right, shall be allowed to prose- 
eute claims at the seat of govern- 
ment and not be required to go else- 
where. Commonwealth vy. Wilkins, 
115A, 887, 271 Pa. 523) 19 A.L.R. 13879: 


70. State v. Royal Consol. Mining 
Co., 202 P..133, 187 Cal. 343; State v. 
Columbia Ry. Gas & Electric Co., 124 
S.E. 758, 129 S.C, 455; State v. Wich- 
ita Land, etc., Co., 11 S.W. 488, 73 
Tex. 450; State v. Stone Cattle, etc., 
Co., 17 S.W. 735, 66 Tex. 363. 


[a] Unconstitutional attempts to 
fix special venue for actions by state. 
—(1) If a general statutory rule as 
to venue entitles defendant to be sued 
in the county of his residence, a sub- 
sequent statute giving the state the 
right to sue, on certain causes of ac- 
tion, in any county of the state vio- 
lates a constitutional prohibition 
against special laws and does -not 
entitle the state to sue a defendant 
in a county other than that of his 
residence. State v. Columbia Ry. 
Gas & Electric Co., 124 S.H. 758, 129 
S.C. 455. (2) Where the state consti- 
tution gives exclusive jurisdiction of 
actions with respect to real estate 
to a court of the county where the 
real estate is located, the legislature 
cannot prescribe that actions by the 
state with regard to real estate may 
be brought in other and different 
courts, State v. Royal Consol. Min- 
ing? Cos4202' vP.33,.187 Cal.1343. 


Venue generally see Venue [40 Cyc 
wlll 
71. See supra § 461. 


72. Reed v. Wilson, 260 S.W. 438, 
163 Ark. 520; Meyer v. State Land 
Settlement Board, 278 P. 452, 99 Cal. 
App. 337; Commonwealth vy. Wilson, 
126 S.E. 220, 141 Va. 116. 


[a] Tllustrations.—(1) A _ statute 
requiring that venue for actions 
against the state be changed to a cer- 
tain county, upon request of the at- 
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of the court is not ousted by a mere suggestion that 
the state is the real party defendant, so as to pre- 
vent the court from examining into and determin- 


ing the truth of the suggestion.*? 


[§ 480] G. Authority To Institute or Defend Ac- 
tions’*—1. In General. A state may become a party 
litigant only through the instrumentality of an agent 
or person designated by statute, or empowered by 
recognized principles of law, to act for it in the 
Authority to institute or de- 
fend actions on behalf of a state usually resides in 
the attorney-general’® or other executive law officer 
of the state;‘7 and the fact that a suit, brought in 
the name of the state, is brought or conducted by 
the attorney-general, or other law officer, is ordi- 
narily sufficient to show that the suit is authorized 
by the state,7* even though the attorney-general is 
prohibited from bringing the particular suit unless 
advised to do so by certain other officers.*® 


matter at hand.?° 


STATES 


Unless 


restrained by some direct constitutional provision, 


torney-general, has no application and 
does not determine the place of trial 
in an action against a corporate board 
created by the state to engage in 
functions not governmental in their 
nature. Meyer v. State Land Settle- 
ment Board, 278 P. 452, 99 Cal.App. 
Sot. (2) A mandamus proceeding 
against a state officer, to which the 
state has not consented, may not be 
brought in the county designated for 
suits against the state, but venue 
must be laid in the place prescribed 
for personal actions generally, since 
the only theory upon which the officer 
could be sued at all is that he is not 
a representative of the state. Reed 
v. Wilson, 260 S.W. 4388, 163 Ark, 520. 
(3) An action to enjoin a state officer 
from illegally enforcing a tax against 
property not liable for the same need 
not be brought in the county prescrib- 
ed for suits against the state. Com- 
monwealth v. Wilson, 126 S.E. 220, 
741 Va. 116. (4) Suits against non- 
zovernmental boards and corporations 
as suits against state see supra § 467. 
(5) Suits against officers for illegal 
or unauthorized acts as suits against 
state see supra § 465. (6) Suits to 
compel performance of official duties 
ree suits against states see supra § 


73. Salem Mills Co. v. Lord, 69 P. 
1033, 42 Or. 82, 70 PB. 832. 


74. Parties see infra §§ 484-488. 


Rights of action by and against 
state see supra §§ 469-473, 


75. Commonwealth y. Helm, 173 
S.W. 389, 163 Ky. 69; Peo. v. Navarre, 
22 Mich. 1. 


[a] Record must show presence of 
proper authority.—Although the state 
may be named as a party by the pa- 
pers of record, it is in legal contem- 
plation not present, nor a party, un- 
less it is made known and attested by 
the record that the proper agent or 
authority is present and prosecuting 
the action as representative of the 
state. Peo. v. Navarre, 22 Mich. 1. 


[b] Power to appear carefully 
scrutinized.—'‘The power of appear- 
ing for another in judicial proceed- 
ings, is a very grave power, and one 
which the law carefully scrutinizes 
in the case of individuals; and the 
importance of such a power is obvi- 
ously not to be less appreciated in 
the case of the State. The conse- 
quence of a power to appear for an- 
other, in a court of justice, is the ir- 
revocably binding force of ‘the thing 


adjudged’ upon the party for whom 
the appearance is made; and where 
the interests of the State, which are 
the interests of all its citizens, are in- 
volved, courts of justice should not 
pass upon those interests unless the 
State is properly before it through 
the officers recognized as its repre- 
sentatives by the Constitution or 
law.” D’Aquin’s Succession, 9 La. 
Ann, 400, 402. 


76. See Attorney-General §§ 17-28. 


77. State v. Saline County Ct., 51 
Mo. 350, 11 Am.R. 454; State v. Met- 
schan, 46 P. 791, 53 P. 1071, 32 Or. 372, 
41 L.R.A. 692. 


78. Esley v. Peo. of State of Illi- 
nois, 23 Kan. 510; Com. v. Dehner, 12 
Wkly.N.C. (Pa.) 223; State v. Hirsch, 
16 Lea (Tenn.) 40; Day Land, etc., Co. 
v. State, 4 S.W. 865, 68 Tex. 526. 


79. State v. Thompson, 64 Tex. 690. 
80. State v. Houston, 97 P. 982, 21 


Okl. 782; State v. Kelly, 82 S.W. 311, 
111 Tenn. 583; State v. Thompson, 64 
Tex. 690. : 


81. Western Union Telegraph Co. 
v. State of Georgia, 46 S.Ct. 36, 269 
U.S. 67, 70 L.Ed. 166 [dism error 119 
S.E. 649, 156 Ga. 409]; State v. Hall, 
168 P. 715, 23 N.M. 422; State v. Dun- 
iway, 128 P. 853, 68 Or. 555; State v. 
Kelly, 82 S.W. 311, 111 Tenn. 583. 


[a] Authority to institute suits to 
test contractual rights against state 
does not impair their obligation.—A 
statute creating a commission to in- 
vestigate alleged contractual rights 
against the state and to contest dis- 
puted rights by suit is not a law im- 
pairing the obligations of contract's, 
since all alleged contractual and con- 
stitutional rights can be set up and 
protected in the suit authorized to be 
instituted. Western Union Telegraph 
Co. v. Georgia, 46 S.Ct. 36, 269 U.S. 
67, 70 L.Ed. 166 [dism error 119 S.B. 
649, 156 Ga. 409]. 


{b] Constitutional provision for 
election of district attorneys, who 
shall be law officers of the state with- 
in their respective districts, and per- 
form such duties as the legislature 
shall direct, does not prevent the leg- 
islature from authorizing the attor- 
ney-general to prosecute actions in 
which the state is interested upon the 
request of the governor, secretary of 
state, or state treasurer. State vy. 
Duniway, 128 P. 858, 68 Or. 555. 


82. Ind.—State ‘v. Gramelspacher, 
26 N.E. 81, 126 Ind. 398. 


Noh el ee 
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the legislature may modify or limit the power of 
the attorney-general,®° and may direct how, when, 
where, and by whom the state shall be represented 
in all litigation by and against it.°* 
therefore, any person..expressly authorized by stat- 
ute may institute,’? or defend,*? an action on the 
state’s behalf; and when the legislature has author- 
ized an action to be instituted or defended by a 
particular person or officer, the suit may not be 
instituted’* or defended,®® by another; and although 
a board or commission may have the power to make 
the state a party to proceedings, this power may 
not be exercised by a member of the board or com- 
mission who has no power to act for it with ref- 
erence to such a matter.®® 
thority therefor, an officer or agent charged with 
the care, management, or supervision of state prop- 
erty may institute an action in the name of the 
state to enforce or protect its interest in the prop- 


Generally, 


Without express au- 


Miss.—Robertson v. Monroe Coun- 
ty, 79 So. 184, 118 Miss. 520. 


N. Y.—Peo. v. Hyman, 136 
145. 


Okl.—State v. Yahola Sand & Gravel 
Co., 239 P. 240, 111 Okl. 234. 


Tenn.—State v. Kelly, 82 S.W. 311, 
111 Tenn. 583. 


Wash.—State v. Holmes, 234 P. 275, 
133 Wash. 543. 


Wis.—State v. Pederson, 114 N.W. 
828, 135 Wis. 31. 


[a] Tllustration.—A state board 
charged with the duty of enforcing 
a law and authorized to require the 
attorney-general to represent it in 
suits necessary to carry out thé pur- 
poses of the law may institute a suit 
in the name of the state through the 
attorney-general. State v. Holmes, 
234 P. 275, 133 Wash. 543. 


83. Mayo v. Renfroe, 66 Ga. 408. 
ao Cal.—Peo. v. Pacheco, 29 Cal. 


N-YSs* 


Ind.—Pepper y. State, 85 Am.D. 430, 
22 Ind. 399. 


Ky.—Commonwealth v. Helm, 173 
S.W. 389, 163 Ky. 69. 


La.—Fletcher’s Succession, 12 La. 


Ann. 498; D’Aquin’s Succession, 9 
La.Ann, 400. 
Mich.—Babcock v. Hanselman, 22 


N.W. 99, 56 Mich. 27; Peo. v. Navarre, 
22 Mich. 1. 


N.Y.—Peo. v. Belknap, 58 Hun 242, 
12 N.Y.S. 143. 


Tenn.—State v. Enloe, 117 S.W. 2238, 
121 Tenn. 347. 


_ [a] Iustration.—A statute mak- 
ing it the duty of the attorney-general’ 
to appear for the state in all actions 
in which the state is interested, in 
the district where the attorney-gener- 
al’s office is located, qualifies a sub- 
Sequent statute authorizing the audi- 
tor to employ attorneys to recover 
money due the state from any cause 
whatever, and the auditor cannot, 
through a private attorney, institute 
an action in the district where the at- 
torney-general is empowered to act 
for the state. Fletcher’s Succession, 
12 La.Ann, 498. 


85. Ex p. Jenkins, 13 F. Cas. No. 7,- 
259, 2 Wall.Jr. 521, 1 Phila. (Pa.) 451; 
Fletcher’s Succession, 12 La.Ann. 498, 


86. State v. Sloan, 151 N.E, 418, 197 
Ind. 556. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 480-481] 


erty;°" and it has been held that a governor, charged 
by the constitution with the duty and power of caus- 
ing all laws to be faithfully executed, may institute 
an action in the name of the state without statutory 
authorization ;*®® but there appears to be some au- 
thority to the contrary.8® While there are certain 
types of proceedings which may sometimes be in- 
stituted by private individuals in the name of the 
state,°° private persons generally have no right to 
carry on litigation in the name of the state with 
regard to matters in which the state is not inter- 
ested and which may be settled by ordinary suit;°1 
and usually where the matter is strictly publici 
juris, in which no one citizen has any right or in- 
terest other than that which is common to citizens 
in general,®? or where the cause of action is solely 
in the state in its proprietary capacity,®* a private 
citizen cannot commence an action in the name or 
as representative of the state unless the proper of- 
ficer has unreasonably delayed or refused to act.?4 


[§ 481] 2. Scope of Authority and Power To 
Bind State. Statutory authority to institute suits 
gives no right to defend,®® and a statute which, in 
creating an agency, authorizes it to require a state 
law officer to bring such actions as may be necessary 
to earry out the purposes of the act gives it no right 
to institute a suit in its own name through some 
one other than the designated law officer.°® When 
expressly authorized to do so, a state board, or of- 


STATES 
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ficer, may institute a suit through some attorney 
other than the regular law officer of the state;97 
and where a statute unequivocally imposes upon a 
certain officer the duty of causing an action to be 
commenced then, although it is made the duty of 
the attorney-general to prosecute such action, if 
the attorney-general refuses to act, such officer may 
institute the action through private counsel employed 
by himself.°*® Although the attorney-general is con- 
stituted the general and legal adviser of the various 
departments of the state, and is entitled to appear 
and represent them in court, he has no right to di- 
rect a defense, or take legal steps, contrary to the 
wishes of a department or board, which is defend- 
ant in a suit to restrain it from enforcing an alleged 
unconstitutional statute,®9® and such a defendant 
may appear personally in its own defense. Gen- 
erally a state is bound by the acts of an attorney, 
representing it by proper authority, to the same 
extent that a private litigant is bound by the acts 
of his attorney; but an attorney-general, or other 
officer properly appearing for a state, cannot assent 
to a thing which the legislature alone has power 
to assent to;* and if a state has not consented to 
be sued, the attorney-general cannot, in the absence 
of special and explicit authority therefor, make the 
state a party defendant, or give the court jurisdic- 
tion over it, by his general appearance in an action 
against the state or its officers.4 An attorney-gen- 


87. Southern Drainage Dist. v. 
State, 112 So. 561, 93 Fla. 672; Alex- 
ander v. State, 56 Ga. 478; State v. 
Duniway, 128 P. 853, 63 Or. 555. See 
also Drummond v. Clinton, etc., R. 
Co., 7 Rob. (La.) 234 (holding that a 
commission authorized to do all acts 
necessary to conserve the state inter- 
est in certain property may sue with 
reference to such property). 


[a] Ilustrations.—(1) A state 
board of education directed and em- 
powered by statute to take possession 
of and manage school lands belonging 
to a state is the proper authority to 
institute, in the name of the state, 
suits in which the title to school lands 
is involved. Southern Drainage Dist. 
v. State, 112 So. 561, 93 Fla. 672. (2) 
Where, by statute, the secretary of 
state is made the agent, having the 
custody, care, and control of the cap- 
itol building and grounds, he may in- 
stitute a suit in the name of the state 
to recover possession of rooms of the 
capitol that are being wrongfully oc- 
cupied. State v. Duniway, 128 P. 853, 
63 Or. 555. (3) Where the governor 
is granted the general power of su- 
pervising the property of the state, 
he may institute a suit in its name for 
the recovery of money of which the 
state has been defrauded. Alexander 
v. State, 56 Ga. 478. 


Generally as to power of officers to 
sue with reference to their duties see 
Officers § 333. 

8g. Texas v. White, 7 Wall. (U.S.) 
700, 19 L.Ed. 227; State v. Huston, 97 
P, 982, 21 Okl. 782; State v. Clausen, 
264 P. 403, 146 Wash. 588. See also 
Alexander v. State, 56 Ga. 478 (where 
the governor was given general su- 
pervisory power over the property of 
the state). d 

[a] Power of governor upon fail- 
ure or refusal of attorney-general to 
act.—‘‘Under our constitutional pro- 
visions . . . the Attorney General 
may act in any matter such as this 
upon his own initiative or at the re- 
quest of the Governor, but upon his 
failure or refusal to act, the Governor, 


because of the provisions of section 
2, art. 3, of our Constitution, granting 
him the supreme executive power of 
the state, is entitled to maintain an 
action such as this [to restrain high- 
way committee from employing a 
specified person as secretary and con- 
sulting engineer].” State v. Clausen, 
264 P. 4038, 406, 146 Wash. 588. 


Powers of governor generally see 
supra § 129. 


89. Henry v. State, 87 Miss, 1, 39 
So. 856. 


90. See Certiorari § 116; Manda- 
mus §§ 536, 587; Quo Warranto § 41. 


91. Peo. v. Pacheco, 29 Cal. 210; 
State v. Liberty Tp., Delaware Coun- 
ty, 98 N.E. 149, 50 Ind.App. 208; State 
v. Shively, 10 Or. 267; State v. Union 
Inv. Co., 63 NvW. 232, % SD. 51. 


92. Frey v. Michie, 36 N.W. 184, 
68 Mich. 323; State v. Clausen, 264 
P. 403, 146 Wash. 588; State v. Cun- 
ningham, 51 N.W. 724, 81 Wis. 440, 15 
L.R.A. 561. 


Suits by individual in name of state 
to enjoin publis wrongs see Injunc- 
tions § 474. 


93. Herndon v. Hayter, (Tex.Civ. 
App.) 28 S.W.(2d) 885. 


94. State v. Frear, 134 N.W. 6 
135 N.W. 164, 148 Wis. 456, L.R.A. 
1915B 569, 606, Ann.Cas.1913A 1147 
[error den 34 S.Ct. 272, 231 U.S. 616, 
58 L.Ed. 400]; State v. Frear, 119 
N.W. 894, 138 Wis. 173. 


[a] Taxpayers may bring an ac- 
tion in the narze of the state to pre- 
vent state officers from wrongfully 
misappropriating state funds where 
the attorney-general has refused to 
act on proper request. State v. Frear, 
119 N.W. 894, 188 Wis. 173. 


Right of taxpayers to sue to pre- 
vent misappropriation of public funds 
see supra § 426. 

95. Fletcher’s Succession, 12 La. 
Ann. 498; Robertson v. Monroe Coun- 
ty, 79 So. 184, 118 Miss. 520. 


96. Mississippi Live Stock Sani- 
tary Board v. Williams, 97 So. 523, 133 
Miss. 98. 


97. Follmer y. State, 142 N.W. 908, 
94 Neb. 217, Ann.Cas.1914D 151; State 
v. Hall, 168 P. 715, 23 N.M. 422; Peo. 
v. Hyman, 136 NYS! 145%° State: v. 
Kelly, 82 S.W. 311, 111 Tenn. 583. See 
also Attorney-General § 18 note 89. 


[a] Limited authority to employ 
private attorney.—Authority to em- 
ploy private attorneys to institute ac- 
tions to recover sums due a state does 
not include authority to employ a pri- 
vate attorney to intervene and de- 
fend. Fletcher’s Succession, 12 La. 
Ann. 498. 


98. State v. Pederson, 
828, 185 Wis. 31. 


99. State v. Hagan, 175 N.W. 372, 
44 N.D. 306. 


1. State v. Hagan, supra. 


2. Peo. v. Kings County Develop- 
ment Co.,191 P. 1004, 48 Cal.App. 72. 


[a] Negligence of state’s attorney 
in failing to prosecute with diligence 
required by law may be imputed to 
the state to the same extent that the 
negligence or default of an attorney, 
representing a private litigant, would 
be imputed to the latter. Peo. v. 
Kings County Development Co., 191 
P. 1004, 48 Cal.App. 72. 


3. Van Dyke v. State, 24 Ala. 81; 
New Orleans, etce., R. Co. v. New Or- 
leans, 34 La.Ann. 429. 


[a] Illustration. — Where the 
state’s right to recover depends upon 
the ratification of an unauthorized 
payment by one of its agents, and the 
legislature has not ratified or given 
power to do so, an officer of the state 
cannot ratify the unauthorized act by 
bringing suit. Van Dyke v. State, 24 
Ala. 81. 

{ . See cases supra § 459 note 88 
al. 
[a]. Court has no jurisdiction of 


subject matter in an action against a 
state without its consent, and such 


114 N.W. 


324 [59 C.J.] 
eral is generally held to derive no power, in this 
latter respect, from a general statute making it his 
duty to institute and defend suits, whenever neces- 
‘sary in his opinion, to protect and secure the inter- 
ests of the state;> but there appears to be some 
authority to the contrary.°® 


[§ 482] 3. Mode of Questioning Authority.” Ifa 
suit has been brought by the attorney-general, or 
other officer having general authority to institute 
suits in the name of the state, his authority to insti- 
tute the particular suit, because it has been limited 
by special statute, cannot be questioned by demur- 
rer or exception to the petition, because of its fail- 
ure to allege the power under which the officer as- 
sumed to act, but the question must be raised by 
some pleading or motion, denying his authority, so 
as to raise an issue of fact upon which evidence 
may be introduced.’ A plea in abatement on the 
ground that an action in the name of the state is 
not brought by the state’s attorney, as required by 
statute, should negative all the exceptions in the 
statute requiring such suits to be so brought.® 


[§ 483] 4. Discharge of Attorney.1° Where, in 
accordance with statutory authority, special coun- 
sel, or a private attorney, has been employed to 
represent the state, he can be discharged only. in 
accordance with the rules prescribed for discharge 
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of an attorney by a private client.?4 

[§ 484] H. Parties and Name in Which Suit 
Should Be Brought!?—1. In General—a. Plaintiffs. 
A state is a proper party plaintiff where it has a 
direct beneficial interest in the subject matter of 
the action;!° but, as a general rule, a state is nei- 
ther a necessary nor proper party plaintiff to a civil 
action which involves merely the protection of a 
private right or the redress of a private wrong, in 
which the state or the public is inno way interest- 
ed.14 If, however, a public right or wrong is also 
involved, the state. may properly be a party plain- 
tiff;4> and if the suit is with reference to state 
property or contracts,'® or the right or wrong in- 
volved is wholly public in its character,'’ the state, 
and not a private citizen who can show no special 
interest in himself, is the only proper party plain- 
tiff, unless there is a statute otherwise providing.'® 
Although a state is not pecuniarily interested, it 
may be the proper party to sue under the terms of 
a statute declaring that any “person” expressly au- 
thorized by statute may sue in his own name with- 
out joining the beneficiary;1® and where a bond 
has been executed to a state, for the benefit of an- 
other, an action upon the same may properly be 
brought by the state upon the relation and for the 
use of the person beneficially interested.2® One 


jurisdiction is not conferred by a gen- 
eral appearance either of state offi- 
cers or the attorney-general. Switzer 
v. Commissioners for Loaning Certain 
Moneys of the United States in New 
York County, 119 N.Y.S. 383, 134 App. 
Div. 487. ‘ 


Appearance where state has con- 
sented to be sued see infra § 489. 


5. O’Connor v. Slaker, 22 F.(2d) 
147 [appeal dism 49 S.Ct. 158, 278 U.S. 
188, 73 L.Ed. 258]; Adams v. Brad- 
ley, 1 F.Cas.No. 48, 5 Sawy. 217. 


[a] Reasons for rule.—‘‘The state 
cannot be made a party at all, with- 
out its consent, and the assumed ap- 
pearance of the district attorney or 
attorney-general, without express au- 
thority of law, does not constitute a 
consent. Ido not think the provision 
in the statute of Nevada, in regard to 
the duties of the attorney-general, 
touches the question. It might be the 
duty of the attorney-general to ap- 
pear and make the objection that the 
state cannot be sued, and even to con- 
duct the defense for the benefit of the 
state. But it is a general law, such as 
exists in most if not all the states 
defining the duties of the attorney- 
general, to appear and defend the in- 
terests of the state in those cases 
where the state may be rightfully 
sued. And it may be desirable that 
he should appear and defend officers 
of the state, or even others where the 
interests of the state may be affected, 
although the decision against the par- 
ties to an action might not be an ad- 
judication conclusive upon the rights 
of the state. It may be a short, easy, 
and, if successful, convenient way of 
protecting the state interest, and, as 
such, a proper course for him to pur- 
sue. However this may be, it is clear 
that this section of the statute does 
not in terms, or by any reasonable im- 
plication authorize private parties to 
Sue the state; and we have seen from 
the authorities cited, that where there 
is no authority of law for suing the 
state, an assumed authority of an at- 
torney of the state to appear does not 
confer jurisdiction over the state. A 


fortiori, his assuming to appear unof- 
ficially for the defendants in defense 
of actions brought against private 
parties in their individual capacities 
who ‘happens to be sofficers of the 
state,°and to which the state is not 
and cannot be made a.party, cannot 
confer jurisdiction to conclusively de- 
termine the rights of the state as 
against the state.” Adams v. Brad- 
ley, 1 F.Cas.No. 48, 5 Sawy. 217. 


6. Peo. v. Detroit, G. H. & M. Ry. 
Co., 121 N.W. 814, 157 Mich. 144. 


7. Manner of demanding proof of 
attorney’s authority see Attorney and 
Client § 135. 

Pleadings generally see 
490-494, 

8. State v. Thompson, 64 Tex. 690. 

9. McCauley vy. State, 21 Md. 556. 


10. Right of client to discharge at- 
torney generally see Attorney and 
Client §§ 193-202. 


11. Gordon v. Morrow, 
258, 186 Ky. 718. 


12. Parties generally see Parties 
ANC. Ss5 Deedes 


infra §§ 


218 S.W. 


138. Atty.-Gen. v. Williams, 2 N.E. 
saat N.E. 214, 140 Mass, 329, 54 Am.R. 
14. Cal.—Peo. v. County Judge, 40 


Cal. 480; Peo. v. Pacheco, 29 Cal. 210. 
Ga.—Parker v. Hughes, 25 Ga. 374. 


Ill.—East St. Louis v. Flannigan, 
26 Ill.App. 449. 


Ind.—State v. Liberty Tp., Dela- 
rare County, 98 N.E. 149, 50 Ind.App. 


Iowa.—Payette v. Marshall County, 
163 N.W. 592, 180 Iowa 660. 


Kan.—Little v. Kansas Wheat 
Growers’ Ass’n, 285 P. 620, 180 Kan. 
196; State v. Anderson, 5 Kan. 90. 


La.—Gastel v. McGenty, 20 La.Ann. 
aoe U. S. v. Union Bank, 8 La.Ann. 


Mo.—Palmyra v. Morton, 25 Mo. 


593. 


N.Y.—Peo. v. Albany, etc., R. Co., 
57 N.Y. 161; Peo. v. Metropolitan Tel- 
ephone, etc., Co., 31 Hun 596. 


Okl.—Savoy Oil Co. v. Emery, 277 
P1029; 


Or.—State v. Shively, 10 Or. 267. 


Pa.—Philadelphia v. Strawbridge, 
12 Phila. 482, 34 Leg.Int. 240. 


Re ee ee v. Dunlap, 3 Coldw. 


_Right or interest sufficient to give 
vi om of action to state see supra § 


15. Percy Summer Club v. Astle, 
110 F. 486; Penn. R. Co. v. Sagamore 
Coal Co., 126 A. 386, 281 Pa. 233, 39 
A.L.R. 882 [cert den 45 S.Ct. 228, 267 
U.S. 592, 69 L.Ed. 803]. 


16. Lawson vy. Baker, (Tex.Civ. 
App.) 220 S.W. 260; State v. Superior 
Court for Thurston County, 151 P. 108, 
86 Wash. 685. 


Right of taxpayers to sue for mis- 
Sai er ieee of public funds see su- 
pra H 


17. Atkinson v. Cawley, 37 S.E. 
715, 112 Ga. 485; Blanding v. City of 
Las Vegas, 280 P. 644, 52 Nev. 52, 68 
A.L.R. 1273; Putnam vy. Norblad, 293 
P. 940, 134 Or. 438. 


18. Ordway v. Leary, 225 N.Y.S. 
350, 130 Misc. 781 [aff 227 N.Y.S. 863, 
223 App.Div. 762]. 


19. Ervin v. State, 48 N.E. 249, 156 
Ind. 332. 


[a] State is “person” within the 
meaning of such a statute and may 
sue in its Own name, without joining 


.the person beneficially interested, un- 


der a statute providing that money 
lost by gaming may be recovered by 
an action in the name of the state for 
the benefit of the wife or children of 
the loser. Ervin v. State, 48 N.E. 249, 
150. Ind.382% 


20. State v. Shelby, 75 Mo. 482. 
Right of state to sue for benefit of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 484-485] 


who has been authorized to bring a suit against the 
state, and to whom the claim against the state has 
been assigned, is the proper party plaintiff even 
though he is not the real party in interest and is 
suing for the benefit of his assignor.?1 


[§ 485] b. Defendants. In all cases where a state 
is so interested in the subject matter of a suit that 
its rights must of necessity be directly and adverse- 
ly affected by the judgment or decree, which it is 
sought to have rendered, the state is a necessary 
party defendant, and if it cannot be made a party 
because it has not consented to be sued, the suit 
The objection that the state 
is not made a party when an indispensable party, 
being jurisdictional, may be interposed at any 
time,”* or may be raised by the court of its own 


must be dismissed.?? 


state subdivision where it is holder 
of legal right see supra § 471. 


21. Follmer v. State, 142 N.W. 908, 
94 Neb. 217, Ann.Cas.1914D 151, 


Persons who may sue state as de- 
pendent upon authorizing statute sce 
supra § 459. 

22. U. S.—Christian v. Atlantic, 
etes7R Co:, 10° S:Ct. 260;: 1383 US. 
233, 33 L.Ed. 589; Hagood v. Southern, 
6 S.Ct. 608, 117 U.S. 52, 29 L.Ed. 805; 
Cunningham v. Macon, etc., R. Co., 
3 S.Ct. 292, 109 U.S. 446, 27 L.Ed. 992. 


Mass.—McCarthy vy. Rendle, 111 N. 
BE. 39, 222 Mass. 405. 


N. M.—American Trust & Savings 
Bank of Albuquerque v. Scobee, 224 
P. 788, 29 N.M. 436. 


N. C.—Martin v. Worth, 91 N.C. 45. 


S. C.—Butler v. Ellerbe, 22 S.E. 425, 
44 S.C. 256; Columbia Water-Power 
Co. v. Columbia Electric St. R., etc., 
Cols 2O0 TSE L002.431:S: Ce! 15i4e<Pate 19 
Setrr247eo Te US! 475, 43°. bd: 521). 


Tex.—Gulf Production Co. v. Col- 
quitt, (Civ.App.) 25 S.W.(2d) 989; 
York v. Alley, (Civ.App.) 25:°S.W. (2d) 
193; Sherman vy. Cage, (Civ.App.) 279 
S.W.. 508. 


See Moore & Richter Lumber Co. v. 
Scheid, 121 N.E. 91, 68 Ind.App. 694 
(holding the state the real party in 
interest in an action involving the 
priority of a school fund mortgage 
over plaintiff’s mechanic’s lien); Mig- 
uel v. Treasurer of Porto Rico, 28 
Porto Rico 704 (holding, in a suit to 
restrain an officer from consummat- 
ing a contract of purchase in which 
the government alone is interested, 
that both the government and the ven- 
dor, being’ interested, are necessary 
parties). 

See also American Dock, etc., Co. v. 
Public Schools, 35 N.J.Eq. 181 (hold- 
ing the state a necessary party to a 
suit for specific performance of a 
contract made by riparian commis- 
sioners in the name of the state). 


[a] Suits with reference to state 
contracts.—(1) A contract made by 
an agency or commission for the bene- 
fit of the state is a contract of the 
state, and, in any suit having for its 
purpose thé cancellation of the con- 


tract, the state is a necessary party | 


Sherman v. Cage, (Tex.Civ.App.) 279 
S.W. 508. (2) Within the rule that 
all persons whose interests will be 
affected by a decree are necessary 
parties, the state is a necessary par- 
ty to an action against its lessees to 
cancel the lease, and to quiet title to 
the land in plaintiff, where, in order 
to grant the decree prayed for, it will 
be necessary to cancel or reform a 
contract of the state to sell the land 
to plaintiff. American Trust & Sav- 
ings Bank of Albuquerque v. Scobee, 


STATES 


motion.?# 


224 P. 788, 29 N.M. 4386. (3) The 
state is an indispensable party to an 
action to cancel an oil and gas lease, 
under which the lessee is obligated to 
pay royalties to the state, where the 
judgment will, by preventing the pro- 
duction of oil, preclude the payment 
of royalties and thus adversely af- 
fect the contractual rights of the 
state. Gulf Production Co. v. Col- 
quitt, (Tex.Civ.App.) 25 S.W.(2d) 989. 


[b] To equitable proceeding to 
reach and apply money which state 
owes defendant, in satisfaction of a 
debt owed by defendant to plaintiff, 
the state, in whose possession the 
property is, is a necessary party, and 
the fact that it cannot be made a 
party without its consent does not 
permit a court to adjudicate its rights 
without giving it an opportunity of 
being heard. McCarthy vy. Rendle, 111 
N.E. 39, 222 Mass. 405. 


Whether suit is against state as de- 
termined by whether state is neces- 
sary party see supra § 464. 


23. Butler v. Ellerbe, 22 S.E. 425, 
44 $.C. 256; Columbia Water Power 
Co. v. Columbia Electric St. R., etce., 
Co., 20 S.H. 1002, 43 S.C. 154 [aff 19 
S.Ct.-247%,) 172 WS. 47.5,. 43. T-Wdl 520); 
Lowry v. Thompson, 1 S.E. 141, 25 
S.C. 416. Compare Stoner v. Rice, 
22) NE 96S ioe Ind 51,26 eR AL 387 
(holding that, if a state officer ap- 
pears in a suit against him and de- 
fends the suit, he cannot afterward 
object that the suit is against the 
state). 

24. Lowry v. Thompson, 1 S.E. 141, 
25 S.C. 416. 

25. American Dock, etc., Co. v. 
Public Schools, 35 N.J.Eq. 181; Schles- 
inger v. State, 218 N.W. 440, 195 Wis. 
366, 50 A.L.R. 352. 


26. St. Louis Southwestern Ry. 
Co. v. Yates, 23 F.(2d) 283; Muscoda 
Bridge Co. v. Worden-Allen Co., 219 
N.W. 428, 196 Wis. 76. . 


Suits against state officers as suits 
against state see supra §§ 464-467. 


27. Welch v. Fisk, 38 N.E. 403, 139 
Ind. 687; Robbins v. Limestone Coun- 
ty, 268 S.W. 915, 114 Tex. 345 [an- 
swers to certified questions conformed 
to (Civ.App.) 272 S.W. 526]. See aiso 
State v. Morgan, 229 P. 309, 131 Wash. 
145 (holding that the state is not a 
necessary party to a suit to enjoin 
county commissioners from acting 
beyond their authority, as fixed by 
statute, since the action was not di- 
rected at anything the state or its of- 
ficers might or could do in the prem- 
ises). 

Suits against state officers for un- 
lawful and unauthorized acts as suits 
against state see supra § 465. 


28. U. S.—Roxana Petroleum Cor- 
poration v. Colquitt, 34 F.(2d) 470; 


(59 C.J.] 325 


A state, however, is neither a necessary 
nor proper party defendant to a suit with reference 
to a subject matter in which it has no interest ;2° 
and while a state is generally held a proper party 
defendant to an action to restrain a state official 
from doing an alleged illegal act on its behalf,?® it 
is not a necessary party to such an action;?7 for, 
although a state may be somewhat concerned in an 
action, it is not a necessary party if no relief is 
sought against it and its rights will in no way be 
affected ;** and the fact that a state cannot be sued, 
because it has not consented, is a sufficient excuse 
for not making it a party where it is a proper party 
but does not have sufficient interest involved to 
make it an indispensable party.2® Where the cause 
of action sued upon has arisen out of the corporate 


Williams v. Atlantic Coast Line R. 
Cog. 17 EF. (20) 4 Young. vs Mont= 
gomery, etc., R. Co., 30 F.Cas.No. 18,- 
166, 2 oods 606. 


Ind.—Pattison v. Shaw, 6 Ind. 377. 
_N. Y.—Durant_ v. Whedon, 194 N.Y. 
S. 126, 201 App.Div. 196. 5 


S.C.—Columbia Water-Power Co. v. 
Columbia Electric St. R. Co., 20 S.E. 
1002, 43 S.C. 154 [aff 19 S.Ct. 247, 172 
U.S. 475, 43 L.Ed. 521). 


Tex.—Watts v. Wheeler, 30 S.W. 
297, 10 Tex.Civ.App. 117. 
[a] Illustrations.—(1) A state is 


not a necessary party to a suit by a 
railroad to restrain a town from pav- 
ing certain streets within plaintiff’s 
right of way. Williams v. Atlantic 
Coast Line R. Co., 17 F.(2d) 177 _@) 
A state is not a necessary party to an 
action to enjoin a state officer from 
unlawfully selling plaintiff’s property 
under a void mortgage given to the 
state, for no relief is sought against 
the state itself. Welch v. Fisk, 38 N. 
EH. 408, 139 Ind. 687. (3) A state is 
not a necessary party to an action to 
determine which of two parties has 
the better title under the state. Watts 
v. Wheeler, 30 S.W. 297, 10 Tex.Civ. 
App. 117. (4) The fact that defend- 
ant in an action for injuries to plain- 
tiff’s land defends under authority of 
a lease from the state does not make 
the state an indispensable party so as 
to oust the court of jurisdiction on re- 
fusal of the state to become a party. 
Columbia Water-Power Co. v. Colum- 
bia Electric St. R., etc., Co., 20 S.E. 
1002, 43 S.C. 154 [aff 19 S.Ct. 247, 
172 U.S. 475, 43 L.Ed. 521}. (5) Ina 
suit between two citizens to determine 
which of them is entitled to a sum 
admittedly owing from the state un- 
der a contract, it is not necessary that 
the state or one of its officers be made 
a party defendant. Durant v. Whedon, 
194 N.Y.S. 126, 201 App.Div. 196. (6) 
Where a state has indorsed bonds of a 
railroad company and has taken a 
statutory mortgage to indemnify it- 
self, the state is a proper but not an 
indispensable party to a suit in equity 
by bondholders to recover on the 
bonds and to foreclose the mortgage 
by way of subrogation to the rights 
cf the state. Young v. Montgomery, 
ete.;, “R7.Co.,307F Cas. INoss18, 166372 
Woods 606. (7) The state need not 
be made a party to a suit to foreclose 
a mortgage on land on which it holds 
a prior mortgage, for its rights, being 
paramount, cannot be affected by. the 
suit. Pattison v. Shaw, 6 Ind. 377. 


Suits affecting property in which 
state has or claims interest as suits. 
against state see supra § 468. 


29. Stewart v. Chesapeake, | etc., 
Canal Co., 1 F. 361, 4 Hughes 41; 
Young v. Montgomery, etc., R. Co., 30 
F. Cas. No. 18,166, 2 Woods 606. 


— 
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transactions of a corporation having the capacity 
to sue and be sued, although controlled and support- 
ed by the state, the corporation, and not the state, 
is the necessary and proper party defendant.®° Ir- 
respective of whether or not a state has consented 
to be sued so that it can be made a defendant, per- 
sons who are not shown to have any special interest 
or duty with reference to the subject matter can- 


not properly be made parties defendant as its 
agents.°* 


[§ 486] 2. Name in Which Suit Should Be 
Brought.*2 As a general rule all suits in which the 
state is the party really interested should be brought 
in the name of the state, or of the people, and not 
in the name of some state dfficer or agent.2* Where 
a state board charged with the duty of enforcing 
a law is authorized to institute such suits as may 
be necessary through the attorney-general, the ac- 
tion may,®* and apparently must,?° be brought in 
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without?’ statutory authorization an officer may 
sue in his official name on a contract executed to 
him in that name; and it has been held that, where 
suits on contracts are required to be brought by 
parties thereto, a suit on a contract made by an 
officer in his name, for the state, must be brought 
by the officer and not the state.** Corporate com- 
missions or agencies may usually sue in their own 
names,*® and ordinarily it seems that, in the absence 
of express authority, state officers may sue in their 
own names only where they are clothed with a cor- 
porate or quasi-corporate character and the suit is 
with reference to a thing which belongs to them in 
that capacity,*® A suit in the name of a state may 
properly be upon the relation of the officer author- 
ized to institute the action;*! or upon the relation 
of one for whose benefit a contract has been made 
to the state as trustee;*” but no relator need be 
named where the suit immediately concerns the 
state,*® or where there is a statute authorizing the 


the name of the state. 


30. Watkins Boating Co. v. State, 
175 N.Y.S. 310, 106 Misc. 693. 


[a] State hospital, created as a 
corporation and having the capacity 
to be sued, is the proper defendant in 
an action by plaintiff to recover for 
services rendered in salvaging a yacht 
belonging to the hospital, and such ac- 
tion cannot be maintained directly 
against the state although the state 
actually supports the hospital and 
eventually has to pay its debts. Wat- 
kins Boating Co. v. State, 175 N.Y.S. 
310, 106 Misc. 693. 


Suits against corporations exercis- 
ing quasi-private functions as suits 
against state see supra § 467. 


31. Garr v. Bright, 1 Barb. Ch. (N. 
OG ee BE 


@. Right of action as between 
state, state officers, agencies, or sub- 
Givisions see supra § 471. 


33. Ark.—State v. Wood, 10 S.W. 
624, 51 Ark. 205. 


Colo.—Barton v. Continental Oil Co., 
88 P. 432, 5 Colo.App. 341. 


Conn.—State v. New London, 22 
Conn. 163; Spencer v. Huntington, 6 
Conn. 312. 


_Fla.—Southern Drainage Dist. v. 
State, 112 So. 561, 93 Fla. 672. 


Ga.—Atkinson v. Cawley, 
715, 112 Ga. 485. 


Ky.—McAlister v. Com., 6 Bush 581; 
Com. v. Wood, 1 J.. J. Marsh. 310. 


Minn.—Willis v. Standard Oil Co., 
52 N.W. 652, 50 Minn. 290. 


Mo.—State v. Saline County Ct., 51 
Mo. 850, 11 Am.R. 454. 


Ohio.—Hunter v. Field, 20 Ohio 340; 
Hamilton County v. Noyes, 5 OhioDec. 
(Reprint) 238, 3 Am.L.R. 745 [aff 5 
pyobee. (Reprint) 281, aff 35 OhioSt. 

1. 


37 S.E. 


Or.—State v. Duniway, 128 P. 858, 
63 Or. 555. 


S.D.—State v. Welbes, 75 N.W. 820, 
11 S.D. 86. 


Tex.—Lewright v. Love, 
1089, 95 Tex. 157. 


Vt.—State v. Bradish, 34 Vt. 419. 


[a] Actions involving title or pos- 
session of state property (1) are prop- 
erly brought in the name of the state 
as plaintiff although the property is 


65 S.W. 


However, either with?*® or 


under the custody and control of a 
state officer or agent who institutes 
the action. Southern Drainage Dist. 
v. State, 112 So. 561, 93 Fla. 672; 
State v. Duniway, 128 P. 8538, 63 Or. 
555. (2) Buta state officer in charge 
of state property as bailee may sue in 
his own name for injuries to the prop- 
erty and hold any damages recovered 
for the benefit of the state. Jennings 
ei Piwinski, 241 N.Y.S. 349, 136 Misc. 
Tis ; 


34 State v. Holmes, 234 P. 275, 133 
Wash. 543. See also State v. Asotin 
County, 140 P. 914, 79 Wash. 634 (hold- 
ing that, where a statute requires 
certain money, which is subsequently 
to be turned over to a particular de- 
partment or individual, to be paid into 
the state treasury, and instructs the 
attorney-general to.bring actions to 
enforce payment, such an action may 
properly be in the name of the state, 
although it is not expressly so pro- 
vided). 


35. See Mississippi Live Stock 
Sanitary Board v. Williams, 97 So. 523, 
133 Miss. 98 (holding that, under a 
statute providing a state live stock 
sanitary board may require the county 
or district attorney to institute suits 
to carry out the purposes of the act 
creating the board, the board may not 
sue in its own name without the in- 
tervention of either the county or dis- 
trict attorney). Compare Carter v. 
Blaine County Inv. Co., 45 F.(2d) 
643 (a state officer charged as trustee 
for the state with the administration 
of certain duties may, unless express- 
ly prohibited, bring all suits essential 
to the discharge of his official duties). 


36. State Treasurer v. Cross, 9 Vt. 
289,31 AmD 626. 


[a] Illustration.—An action on a 
written promise to pay the state 
treasurer a certain sum toward the 
erection of a state house may be 
brought either in the name of the 
treasurer or the name of the state 
where the statute creating the treas- 
ury department authorizes such ac- 
tions. State Treasurer y. Cross, 9 Vt. 
289, 31 AmD 626. 


37. Governor v. Allen, 8 Humphr. 
(Tenn.) 176; Polk vi. Plummer, 2 
Humphr. (Tenn.) 500, 37 Am.D. 566. 


88. Maine v. Gould, 11 Metce. 
(Mass,) 220; Galbraith v. State, 10 
Lea (Tenn.) 568. 


Right of state to sue on causes of 


suit without the participation of a relator.** 


action belonging to officers, agents, or 
subdivisions of state see supra § 471. 


39. Standard Oil Co. of New Jersey 
v. U. S., 25 F.(2d) 480; Drummond v. 
Clinton, etc., R. Co., 7 Rob. (La.) 234. 


[a] Tlustrations.—(1) A corpora- 
rate commission created by the state 
partially for governmental purposes 
and partially to engage in enterprises 
partaking of the nature of ordinary 
business, and authorized to use the 
name of the state in all suits neces- 
sary for the enforcement of the rights 
of the state growing out of its trans- 
actions, need sue in the name of the 
state only where its public functions 
are to be enforced and may sue in its 
own name in connection with its ordi- 
nary business affairs. Standard Oil 
Co. of New Jersey v. U. S., 25 F.(2d) 
480. (2) A corporate or quasi-cor- 
porate commission authorized to do 
all acts necessary to conserve the in- 
terests of the state in certain property 
may, as agent of the state, sue in its 
own name with reference to that prop- 
erty. Drummond v. Clinton, ete., R. 
Go.; 277 Robs: (ia). 234>. 


40. See Willis v. Standard Oil Co., 
52 N.W. 652, 50 Minn. 290 (holding 
that an action to recover inspection 
fees, which belong to the state and 
are to be paid into the state treasury, 
cannot properly be brought in the 
name of the inspector authorized to 
collect the same, who has no corporate 
or quasi-corporate character). But 
see Jennings v. Piwinski, 241 N.Y.S. 
3849, 136 Mise. 447 (holding that a state 
officer in charge of state. property, as 
bailee, may sue individually for in- 
juries to the property and hold any 
damages recovered for the benefit of 
the state). 


41. State v. Gramelspacher, 26 N. 
BH. 81, 126 Ind. 398; McCaslin v. State, 
44 Ind. 151; State v. Cunningham, 51 
N.W. 724, 81 Wis. 440, 15 L.R.A. 561. 


42. Shook v. State, 6 Ind. 113. See 
Neal v. State, 49 Ind. 51 (holding that, 
where state is only nominally a party, 
the complaint is demurrable if an im- 
proper relator is named). . 


43. Fry v. State, 27 Ind. 348: Atty.- 
Gen. v. Delaware, etc., R. Co., 27 N.J. 
Eq. 1 [aff 27 N.J.Eq. 631]; People v. 
bias eas Bank, 7 How.Pr. (N.Y.) 


44, People v. Ballard, 82 N.E. 54, 
184 NVY.'2'88,°L7 LARsAS 737. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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[§ 487] 3. Joinder. A state may be made a party 
plaintiff with individuals in a suit in which the state 
1s interested,*° but it cannot, without its consent, be 
joined as a party defendant, since if it cannot be 
sued alone, it cannot be sued by the process of join- 
ing it as a defendant with other parties.‘ 


[§ 488] 4. Intervention and Substitution. While 
a state has no right to intervene in a controversy 
in which it has no interest,*? it may intervene when- 
ever it is interested in the subject matter, either 
as sovereign or representative of its people,*® and 
this, although the state constitution provides that 
the state shall never be made a defendant in any 
of its courts, for while such a provision prevents 
the state from being compelled to be a defendant, 
it leaves it free to appear voluntarily and ask to 
be made a party to any action, either in the state 
or federal courts.*® When, through the proper au- 
thority, a state has intervened, and become a party, 
it thereby waives its immunity from suit and be- 
comes subject to the jurisdiction of the court;®° 
but where, without becoming a party, or submitting 
its rights to the jurisdiction of the court, a state 
simply files a suggestion that it has certain rights 
involved, and asks that the court make a certain 
order, it is not bound by, and hence cannot com- 
plain of, any order that may be made.*! Where a 
state has voluntarily brought suit for the recovery 
of a certain fund, a private person claiming to be 
entitled to a portion of the fund may intervene and 
assert his rights with respect thereto.°? 


Mode of intervention. The same rules of plead- 
ing and procedure apply to the state and attorney- 
general as are applied to other litigants, and the 
state cannot intervene and become a party to an 
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action without written pleadings showing its in- 
terest in the subject matter and its right to inter- 
vene and have its interest adjudicated and protect- 
ed.°* If the original petition, or other matter of 
record, shows upon its face that the subject matter 
of the action is one in which the state is interested, 
its petition of intervention need make no special 
showing of the interest which it has involved;54 
but where the interest of the state is not disclosed 
by the record, its petition, to be sufficient to entitle 
it to intervene, must allege the existence of some 
facts which show that the state has an interest in 
the controversy.®5 


Order permitting attorney-general to intervene 
will not be set aside because granted ex parte, where 
the state has a right to intervene, the parties have 
been fully heard, and the court would be obliged 
to reénter the order if it were stricken out.5¢ 


Substitution. In a suit by a state officer in his 
official capacity, as authorized by statute, the state 
is the real party in interest, and should the officer 
go out of office while the suit is pending, his sue- 
cessor may become a party and proceed with the 
action.°’ When an action against state officers is 
in reality one against the state, and the state has 
consented to be sued, it may be substituted as formal 
party defendant, by amended complaint, even after 
the statute of limitations has run.®8 


[§ 489] I. Process and Appearance.®® If a stat- 
ute specifically designates that process, in an action, 
against a state shall be served upon the governor 
or attorney-general, the court can acquire no juris- 
diction over the state by service of process upon 
some other: officer.°° Where proceedings are an- 
thorized against the state, but there is no express 


‘party defendant. 


45. Central R. Co. v. Collins, 40 Ga. 
582. 

46. State v. Superior Court for 
Thurston County, 151 P. 108, 86 Wash. 
685. 


47. Farmers’ L. & T. Co. v. Chi- 
cago, etc., R. Co., 68 F. 412; Payette 
v. Marshall County, 163 N.W. 592, 180 
Iowa 660; Little v. Kansas Wheat 
Growers’ Ass’n, 285 P. 620, 130 Kan. 
196. I 


48. U.S.—St. Louis Southwestern 


‘Ry. Co. y. Yates, 23 F.(2d) 283; Percy 


Summer Club v. Astle, 110 F. 486 


Ind.—Parker v. State, 31 N.E. 1114, 
132 Ind. 419. 


La.—State v. Graham, 23 La.Ann. 
402 [error dism 15 Wall. (U.S.) 208, 
21 L.Ed. 37]. 


Pa.—Pennsylvania R. Co. v. Saga- 
more Coal Co., 126 A. 386, 281 Pa. 233, 
39 A.L.R. 882 [cert den 45 S.Ct. 228, 
267 U.S. 592, 69 L.Ed. 803]. 


Wis.—Muscoda Bridge Co. v. Word- 
en-Allen Co., 219 N.W. 428, 196 Wis. 
76. 


[a] In actions against state officers 
to enjoin them from doing an act al-. 
leged to be unauthorized by law or 
to compel them to do an act which the 
state asserts is unauthorized, the 
state may properly intervene as a 
St. Louis on 
western Ry. Co. v. Yates, 23 4 
283; State v. Graham, 23 La.Ann. 402 
[error dism 15 Wall. (U.S.) 208, 21 L. 
Ed. 37]. See also Muscoda Bridge Co. 
v. Worden-Allen Co., 219 N.W. 428, 196 
Wis. 76 (holding that the state may 
intervene as a party defendant in an 
action to restrain a company, erecting 


a bridge under a contract with the 
state, from trespassing on plaintiff’s 
property as a necessary incident to 
the execution of the contract). 


[b] Intervention as plaintiff al- 
lowed in actions to restrain pollution 
of waters devoted to public uses.— 
Pennsylvania R. Co. v. Sagamore Coal 
Co., 126 A. 386, 281 Pa: 233, 39 A.L.R. 
882 [cert den 45 S.Ct. 228, 267 U.S. 
592, 69 L.Ed. 803]; Mountain Water 
Supply Co. v. Meleroft Coal Co., 1 Pa. 
Dist.&Co. 660. 


[ec] Duty of court where rights of 
public are involved.—When the ad- 
judication sought is such as will af- 
fect the general public, it is the 
court’s duty to take additional steps to 
procure a full presentation of the 
questions involved, as by calling in 
the attorney-general to represent the 
people. Parker v. State, 31 N.E. 1114, 
132 Ind. 419. 


Intervention by state in ejectment 
action against its lessee see supra § 
468 note 7 [a]. 

49. St. Louis Southwestern Ry. 
Co. v. Yates, 23 F.(2d) 283. But see 
People v. Chicago Sanitary Dist., 71 
N.E. 334, 210 111. 171 (holding that the 
state, at least by its attorney-general, 
cannot waive its immunity and inter- 
vene as a party defendant where there 
is such a constitutional provision). 

Generally as to whether such provi- 
sions preclude state from consenting 
to suit see supra § 459 note 34 [al]. 

50. Clark v. Barnard, 2 S.Ct. 878, 
108 U.S. 436, 27 L.Ed. 780. 

51. South Carolina v. Wesley, 15 


S.Ct. 230, 155 U.S. 542, 39 L.Ed. 254; 
Georgia v. Jesup, 1 S.Ct. 363, 106 U.S. 


458, 27 L.Ed. 216. 


52. Colorado & S. Ry. Co. v. People, 
128 P. 886, 53 Colo. 571. 


[a] Reasons for rule.—‘‘The right 
of a claimant to such a fund to in- 
tervene in an action brought by a 
private party cannot be denied. The 
state, in bringing the action, invited 
the litigation of all rights with re- 
spect to that fund.’”’ Colorado & S. 
Ry. Co. v. People, 128 P. 886, 53 Colo. 
571, 578. 


53. Sherman v. 
App.) 279 S.W. 508. 


54. Percy Summer Club vy. Astle, 
110 F. 486. 


55. Payette v. Marshall County, 
163 N.W. 592, 180 Iowa 660. 


56. Percy Summer Club v. Astle, 
110 F. 486. 


57. Lacy v. Webb, 41 S.E. 549, 130 
N.C. 545. 


[a] “It is not a case either of sub- 
rogation or substitution. There is but 
one party, the State, who appears in 
the name of its successive agents, as 
provided by statute.” Lacy v. Webb, 
41 S.B. 549, 1380 N.C. 545, 546. 


58. California Securities Co. v. 
State, (Cal.App.) 295 P. 583. 


59. Appearance generally see Ap- 
pearances 4 C. J. p 13812. 


Process generally see Process 50 C. 
J.D. 4323 

69. Company A, First Regiment, 
National Guard Training School v. 
State, 224 N.W. 661, 58 N.D. 66. See 
Torres v. Registrar, 28 PortoRico 780 
(involving such a statutory require- 


Cage, (Tex.Civ. 
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provision as to the service of process, the state may 
properly be brought into court by service upon the 
governor and attorney-general,®! or apparently ei- 
ther of such officers.*2 In a suit by a state officer 
in his official name, on behalf of the state, process 
may, it seems, be served on the officer who is the 
party of record.®* 


Time for service by state. A general statute, re- 
quiring actions to be dismissed if summons is not 
served within a certain time after the action is com- 
meneced, is applicable to suits brought by the state 
as plaintiff, for such a statute is not a statute of lim- 
itations, but is merely a procedural statute which 
pres¢ribes a condition that all litigants, including 
the state itself, must comply with.°* 


Appearance and necessity therefor.®® 
has consented to be sued, a failure to serve process, 
in an action against it, is immaterial if the attorney- 
general voluntarily appears and submits to the ju- 
risdiction of the court;**® and the filing of a demur- 
rer by the attorney-general is an appearance by the 
state.67. In the United States supreme court, if a 
state duly served with process fails to appear, the 
cause may be heard and decided ex parte.** 


[§ 490] J. Pleading—1. In General. If not oth- 


erwise provided by statute, the general rules of 
pleading®® apply in actions to which a state is a 


ment with respect to process in ac- | 494, 


tions against government of Porto 


If a state. 
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State’s petition of intervention as 


party.”° 

[§ 491] 2. Corporate Character and Designation 
of State as Party. The pleadings of a state need 
contain no allegations of its corporate character,‘* 
but the state must in some way be properly desig- 
nated as a party.72 A state is not sufficiently des- 
ignated as plaintiff by a petition in the name of a 
certain individual described as governor of the 
state;7* but a constitutional provision requiring all 
process to run in the name of “The People of the 
State of Colorado” is sufficiently complied with by 
a complaint entitled “The State of Colorado, Plain- 
tiff,” since ““The State” means the whole people unit- 
ed in one body politic, and “The State,” and “The 
People of the State,” are equivalent expressions."* 


[§ 492] 3. Complaint or Bill.75 The complaint 
either in an action by,7® or against,’’ must allege 
the existence of all facts essential to show a cause 
of action in favor of plaintiff against defendant. 
Plaintiff, in an action against a state, must allege 
facts which show his claim to be one on which suit 
has been authorized;7® compliance with all condi- 
tions precedent;7® and, if the suit is being brought 
in a sister state, a statute giving defendant’s con- 
sent to be sued must be pleaded as a fact.°®° The 
complaint need not anticipate and avoid affirmative 
defenses ;81 and surplusage may be rejected.*®? 


tained. People ex rel. Delehanty v. 
Phe 166 N.Y.S. 634, 179 App.Div. 


[§§ 489-492 


Rico). 

Generally as to necessity for com- 
plying with terms of statutes per- 
mitting suits against states see supra 
§ 461. 

61. Huger v. South’? Carolina, 3 
Dall. 1\(U.S.) 339, 1 L.Hd:627;" Gray- 
son v. Virginia, 3 Dall. (U.S.) 320, 1 
L.Ed. 619; Chisholm vy. Georgia, 2 
Dall. (U.S.) 419, 1 L.Ed. 440; State v. 
Steele, 57 Tex. 200; Wheeler v. State, 
8 Tex. 228. 


62. -Port “Royal ‘ete., .R. 7 Co. ‘v. 
South Carolina, 60 F: 552; Com. v. 
Boston, ete., R. Co., 3 Cush. (Mass.) 
25; State v. Cook, 57 Tex. 205. 


68. Poydras de la Lande vy. Louisi- 
ana, 17 How. (U.S.) 1, 15 L.Ed. 93. 


‘64. People v. Kings County De- 
velopment Co., 191 P. 1004, 48 Cal. App. 
2a we: \ 


Applicability of statutes of limita- 
tion to state see supra § 478. 


65. Appearance and representation 
by attorneys and officers see supra 
§§ 480-483. 


66. California Securities Co. v. 
State, (Cal.App.) 295 P. 583. 


Appearance of attorney-general as 
giving jurisdiction over state where 
state has not consented to be sued 
see supra § 481. 


67. New Jersey v. New York, 6 Pet. 
(U.S.) 323, 8 L.Ed. 414. 


68. New Jersey v. New York, 5 Pet. 
GSS 2647.58) Li Bal 127°. “ehiser wav, 
South Carolina, 3 Dall. (U.S.) 339, 1 L. 
Ed. 627; Grayson v. Virginia, 3 Dall. 
(U.S.) 320, 1 L.Ed. 619; Chisholm v. 
pocrely 2- Dalla (U'S:)\ 419,81 = Lend: 


69. See Pleading 49 C. J. p 1. 


70. People v. Osgood, 285 P. 758, 
104 Cal.App. 138; Baxter v. State, 10 
Wis. 454. See also cases infra §§ 491-— 


Seta by general rules see supra 


aa Wisconsin vy. Torinus, 22 Minn. 
72; Atkinson vy. Cawley, 37 S.E. 


715, 112 Ga. 485. 
73. Atkinson v. Cawley, supra. 


74 Brown y. State, 5 Colo. 496 
[error dism 1 S.Ct. 175, 106 U.S. 95, 
27 L.Ed. 132]. 


75. Allegations as to corporate 
existence and designation of state as 
party see supra § 491. 


76. U.S.—Alabama v. Burr, 115 U. 
S. 418, 6 S.Ct. 81, 29 L.Ed. 435. 


Cal.—People v. Osgood, 285 P. 753, 
104 Cal.App. 138. 


N.Y.—People v. O’Brien, 103 N.E. 
710, 209 N.Y. 366; People v. Booth, 32 
N.Y. 397. See People v. Denison, 80 
N.Y. 656 (construing the state’s peti- 
tion as stating a cause of action for 
een alone rather than breach of con- 
ract). 


Or.—State v. Pennoyer, 37 P. 906, 
41 P. 1104, 26 Or, 205, 25 L.R.A. 862. 


S. C.—State v. Pacific Guano Co., 
22) S:C./60. 


[a] Complaint held  sufficient.— 
People v. O’Brien, 103 N.E. 710, 209 
N.Y. 366. 


[b] Condition precedent.—Where a 
statute providing for the bringing of 
an action in the name of the people, 
by the attorney-general, on the rela- 
tion of a person interested in the ques- 
tion, stipulates that the attorney-gen- 
eral, as a condition of bringing the ac- 
tion, must require the relator to give 
satisfactory security to indemnify the 
people against costs and expenses, this 
constitutes a condition precedent, 
compliance with which must be al- 
leged before the action can be main- 


[c] Interest in property sued for 
awe 28 shown.—People v. Booth, 32 
was ae 


77. Idaho.—Davis y. State, 163 P. 
373, 30 Idaho 137. 


Miss.—Gulf Expert Co. vy. State, 73 
So, 281, 112 Miss. 452. 


N.D.—Paulus v. State of South Da- 
kota, 227 N.W. 52, 58 N.D. 643. 


S.C.—Bynum v. State Highway De- 
partment, 143 S.E. 165, 156 S.C. 232. 


S.D.—Goodhope vy. State, 211 N.W. 
451, 50 S.D. 643. 


Wis.—Chicago, ete., Ry. Co. 
State, 10 N.W. 560, 53 Wis. 509. 


78. Davis v. State, 163 P. 373, 30 
Idaho 137; Gulf Export Co. v. State, 
73 So. 281, 112 Miss. 452. 


79. 
partment, 153 S.E, 165, 156 S.C. 232; 
Goodhope v. State, 211 N.W. 451, 50 
S.D. 643; (Chicago, ete., Ry. (Courve 
State, 10 N.W. 560, 53 Wis. 509. 


Amendment to allege compliance 
where condition has actually been 
complied with see infra § 494, 


80. Paulus v. State of South Da- 
kota, 227 N.W. 52, 58 N.D. 643. 


[a] “In the absence of allegations 
as to the law of the sister state show- 
ing a consent to be sued, the courts of 
this state must necessarily regard a 
sovereign sister state as immune to 
the same extent that this state would 
be immune in the absence of a con- 
senting statute.” Paulus v. State of 
Perum 227 N.W. 52, 58 N.D. 


81. Interstate Const. Co. v. Re- 
alae! the University of Idaho, 199 


Vv. 


82. State v. Johnson, 52 Ind. 197; 
Shook y. State, 6 Ind. 113. 


: For later cases, developments and changes in the law see Annotations, same title and section number, 


Bynum v. State Highway De-° 
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§§ 492-495] . 


Abstract of title to be attached to state’s petition. 
When a state sues under a statute requiring an ab- 
stract of title to be attached to the petition in stat- 
utory actions to enjoin trespasses to real estate, 
plaintiff sufficiently complies with such requirement 
by attaching a paper, described as an abstract, which 
states that title is in the state as sovereign, and that 
no grant has ever issued from the state.®3 


[§ 493] 4. Demurrer. A state may demur to a 
complaint which fails to allege compliance with a 
condition precedent,*®* or otherwise fails to state a 
cause of action against it.8° Likewise, the complaint 
of a state may be attacked by demurrer if it fails 
to state a cause of action;*® but the question of 
whether a state has improperly commenced its suit 
by way of attachment cannot be raised by demurrer 
where the declaration states a substantial cause of 
action ;** and a demurrer will not lie on the ground 


. that the state is without legal capacity to sue unless 


such want of capacity appears affirmatively from 
the complaint.®® 


83. State v. Paxson, 46 S.E. 872, 


119 Ga. 730. 


[a] Reasons.—‘“‘As every abstract 
of title required by that act would be- 
gin with a grant from the state, the [a] 
mere statement by the state that no 
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365, 68 L.Ed. 342. 
94. See Evidence §§ 25-88. 
95. See cases infra this note. 


Presumption as to title.—(1) 
When a state, which is the common 
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[§ 494] 5. Amendments. Although the complaint 
fails to allege compliance with a condition precedent, 
if it appears that the condition has actually been 
complied with, the court may permit plaintiff to 
amend.*® Where a state in its answer mistakenly 
pleads an erroneous computation as to the amount 
due from it, it may be pérmitted to amend to cor- 
rect the mistake.?° 


[§ 495] K. Evidence. In an action by,®! or 
against,°” a state, plaintiff has the burden of prov- 
ing, by a preponderance of the evidence, all facts 
essential to his cause of action; and in an action 
by one state against another, to enjoin an injurious 
course of conduct, the burden on complainant state, 
of sustaining the allegations of its complaint, is 
much greater than that imposed upon a complain- 
ant in an ordinary suit between private parties.°® 
The general rules as to presumptions in civil ac- 
tions®* apply in actions to which a state is a par- 
ty.°° Likewise, the admissibility,°® and weight and 
sufficiency,®’ of evidence are governed by the gen- 


[b] Arbitrary rulings of officials 
with respect to details of public 
works contracts are presumed to have 
been contemplated by experienced 
contractors, and considered in fixing 
the contract price, which presump- 
tion a contractor must rebut if he 


grant has ever been issued constitutes 
a sufficient requirement with the 
terms of the act.’ State v. Paxson, 
46 S.E. 872, 878, 119 Ga. 730. t 


84. Chicago, ete., Ry. Co. v. State, 
10 N.W. 560, 53 Wis. 509. 


85. Davis v. State, 163-P. 3738, 30 
Idaho 137; Carpenter v. Atlanta & C. 
A. I. Ry. Co., 114 S.B.- 693, 184. N.C. 
400. 


86. People v. Osgood, 285 P. 753, 
104 Cal.App. 133. 


87. Van Dyke v. State, 24 Ala. 81. 


88. Wisconsin v. Torinus, 22 Minn. 
272. See State v. Ohio Oil Co., 49 N.E. 
809, 150 Ind. 21, 47 L.R.A. 627 (hold- 
ing that, if a demurrer is intended to 
question the capacity of the state, if 
should embrace the statutory ground 
for demurrer in such a case). 


89. People ex rel. Delehanty v. 
Mcintyre, 166 N.Y.S. 684, 179 App. 
Div. 528. 


90. Maryland Casualty Co. v. Phil- 
brick & Nicholson, 266 P. 142, 147 
Wash. 277. 


91. In re Morgan’s Estate, 159 N. 
Y.S. 105, 95 Misc. 451 [aff 162 N.Y.S. 
1132,0-176- App. Div72909]);*) State ov- 
Evans, 11 S.E. 697, 83 S.C. 184; State 
v. Pinekney, 22 S.C. 484; Producers’ 
Oil Co. v. State, (Tex.Civ.App.) 213 
S.W. 349. 


[a] State not excepted from gen- 
eral rule.—‘‘The burden on the whole 
case is always in the last resort on 
the actor in any legal proceeding. 
The state, when actor, is no exception. 


In any form of free government the, 


rights of the individual are not to be 
unduly jeopardized by presumptions 
in favor of the sovereign.” In re 
Morgan’s Estate, 159 N.Y.S. 105, 108, 
95 Misc. 451 [aff 162 N.Y.S. 1132, 176 
App.Div. 909]. 


92. Austin W. Jones Co. v. State, 
119 A. 577, 122 Me. 214; Peterson, 


Shirley & Gunther v. State, (Neb.) 
232 N.W. 94, 70 A.L.R. 1205; Sund- 
strom v. State, 144 N.Y.S. 390, 159 


App.Div. 241 [rev on other grounds 
106 N.E. 924, 213 N.Y. 68]. 


93. State of North Dakota v. State 
of Minnesota, 44 S.Ct. 138, 263 U.S. 


source of title to all lands within its 
boundaries, shows, in a suit by it for 
the recovery of real estate, that the 
land lies within its borders, it makes 
out a prima facie case, for it will be 
presumed, in the absence of a show- 
ing to the contrary, that title is in it. 
State v. Pinckney, 22 S.C. 484, 489, 
490; State v. Pacific Guano Co., 22 
S.C. 50; Producers’ Oil Co. v. State, 
(Tex.Civ.App.) 213 S.W. 349. See also 
State v. Gramelspacher, 26 N.E. 81, 
126 Ind. 398 (holding that the courts 
will take judicial notice of the title 
of the state to land which it has ob- 
tained from the United States pur- 
Suant to an act of congress authoriz- 
ing the governor to select certain 
lands, the proceeds of which, when 
sold, to be held for the use of the state 
university). 2) “The same rules 
that govern the procedure between in- 
dividuals in actions to recover land 
are applied to the state as well when 
in a similar relation; the same pre- 
sumption applying equally to both. 
ST an eetaioh a hen an individual brings an 
action to recover the possession of 
land, the rules of evidence require 
that he should prove a prima facie 
title by showing that he has the title 
of the state. This is done by the 
production of a grant, or by proving 
such a possession as raises the pre- 
sumption of a grant. He is not re- 
quired to formally prove the title of 
the state under whom he holds. That 
is presumed. The rule admits the ti- 
tle of the state, and it is matter for 
judicial cognizance, without proof. 
So when the state brings her action to 
recover land on the strength of her 
title, she invokes the rule just re- 
ferred to as obtaining between in- 
dividuals, and asks that the court 
take judicial cognizance of the his- 
torical facts upon which her title 
rests.” State v. Pinckney, supra. (3) 
This presumption does not relieve the 
state from the burden of establishing 
its title, and if, instead of relying on 
its sovereignty, it claims as purchas- 
er, land which has previously been 
granted to an individual, and relies 
for evidence of its title upon a deed 
which shows a grant not to the state, 
but to some other person, there can 
be no recovery. State v. Evans, il S. 
E. 697, 33 S.C. 184, 


wishes to recover extra compensation 
for alleged additional expenses ren- 
dered necessary by rulings of offi- 
cials. Sundstrom yv. State, 144 N.Y.S. 
390, 159 App.Div. 241 [rev on other 
grounds 106 N.E. 924, 213 N.Y. 68]. 


96. See case infra this note. 


[a] Hearsay.—In an action against 
the state for the death of a child al- 
leged to have been caused by inocu- 
lating him with impure vaccine, fur- 
nished by the state board of health, a 
report of a physician concerning an 
investigation, as to the death of the 
child, following the administration df 
the vaccine, is hearsay, and, if there 
is no Official duty to make the report, 
it is not admissible under the excep- 
tion to the hearsay rule relating to 
vublie or official records. Sandel v. 
State, 119 S.E. 776, 126 S.C. 1 [reh den 
122 S.E. 571, appeal dism 44 S.Ct. 5, 
263 U.S. 672, 68 L.Ed. 500, error dism 
cee 100, 269 U.S) 532, 70 sL. Ed: 


$7. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To require trial judge to submit issue 
of contributory negligence to jury. 
Sandel v. State, 119 S.H. 776, 126 S.C. 
571 [appeal dism 44 S.Ct. 5, 263 'U.S. 
672, 68 L.Hd. 500, error dism 46 S.Ct. 
100, 269 U.S. 532, 70 L.Ed. 397]. —€2) 
To sustain finding of jury that officer 
of state hospital was negligent in per- 
mitting insane patient to be at large 
on parol. Austin W. Jones Co. v. 
State, 119: vAy 0577; 122 Me; 2142 02(3) 
To sustain finding of jury as to value 
of services rendered by plaintiff to 
state railroad commission. Retelle v. 
State, 223 N.W. 840, 198 Wis. 393. (4) 
To sustain verdict for plaintiff in ac- 
tion to hold officer personally liable 
for debts contracted beyond amount 
appropriated by legislature. Wilkin- 
son v. Mercer, 146 N.W. 362, 125 
Minn. 201. (5) To show that con- 
tract was with state and not with de- 
fendant personally. Rood v. Murray, 
146 P. 541, 50 Mont. 240. 


[b] Evidence held insufficient: (1) 
To sustain finding that contractor 
trespassed on plaintiff’s property un- 
der authority from, and in accordance 
with instructions of, state. Konner 
v. State, 125 N.E. 848, 227 N.Y. 478. 


“ 
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eral rules relative to the same,®® except as other- 
wise provided: by statute.®? ‘ 


[§ 496] L. Trial. In accordance with the general 
rules as to the trial of civil actions,! negligence” and 
contributory negligence,? in tort actions against a 
state, are ordinarily questions of fact for the jury. 


Dismissal and nonsuit. If a complaint against a 
state fails to show a claim for which suit is author- 
ized, the court may dismiss the action for want of 
jurisdiction. Where. the evidence of a plaintiff 
state shows that it has no right of action, a motion 
for nonsuit, made at the end of its testimony, may 
be properly granted.° 

New trial. A state, when appealing to the dis- 
eretionary power of the trial court for a new trial 
on the grounds of newly discovered evidence, is 
held to the same rules as private litigants and must 
present a proper excuse for not having discovered 
such evidence before the former trial.® 


[§ 497] M. Judgment’—1. Form and Contents. 
Where the state is the real party in interest, a judg- 
ment in its favcr should be so rendered rather in 
favor of officers who are nominal parties and have 
appeared on the state’s behalf... A money judgment 
against a state should contain no order or direction 
with reference to its payment where the manner and 
time of payment have been reserved for the legisla- 
tive diseretion;® but it seems that, in an equitable 
action by a state, the court may render a decree 
making relief conditional upon the payment of a 
certain sum by the state.?° ; 


Amount and interest. A judgment against a state 


STATES 


. 


[§§ 495-499 


can make no award for losses or damages the re- 
covery of which has not been authorized by the 
consenting statute.41_ Although the legislature has 
authorized suit to be brought on a claim against the 
state, the ecurt, in rendering judgment against the 
state, is generally held to have no power to allow 
interest on the claim without some express legis- 
lative permission therefor;'? but there is also au- 
thority to the effect that a state which has submit- 
ted itself to suit is subject to a judgment for inter- 
est to the same extent as any other litigant unless 
the authorizing statute expressly provides to the 
contrary.?3. 


[§ 498] 2. ‘Operation and Effect. In accordance 
with the general doctrine of res judicata,'* a judg- 
ment rendered in an action in which a state has vol- 
untarily submitted its rights or obligations for ju- 
dicial determination, and by a court having juris- 
diction of the parties and of the subject matter, 
is binding and conclusive upon the state and its 
officers, with respect to the matters litigated, to the 
same extent as if a private person were involved.!° 
A judgment rendered against an officer or agent as 
an individual, in an action to which the state is not, 
and cannot be, made a party, is not binding on the 
state.1° When, in an action by a state, it is ad- 
judged that defendant cannot interpose a counter- 
claim, such adjudication does not of itself preclude 
defendant from maintaining an independent suit 
on the cause of action which was the foundation 
of the counterclaim.'7 


[§ 499] 3. Vacating or Setting Aside. Where a 
state has not consented to be sued, a judgment 


| 


(2) To warrant trial judge in finding 
that state acted as eleemosynary cor- 
poration in distributing typhoid vac- 
cine. Sandel vy. State, 119 S.H. 776, 
126 S.C. 1 [reh den 122 S.E. 571 appeal 
dism 44 S.Ct. 5, 263 U.S. 672, 68 L.Ed. 
500, error dism 46 S.Ct. 100, 269 U.S. 
Seen 0, Labld. 389 0). 


98. Admissibility generally see 
Evidence §§ 89-1729. 


Weight and sufficiency generally 
see Evidence §§ 1730-1806. 


99. Bickerdike v. State, 78 P. 270, 
144 Cal. 681. 


[a] Proof in manner prescribed by 
statute sufficient.—If the state in con- 
senting to be sued has indicated the 
manner in which a claim against it 
may be proved, proof in that manner 
is sufficient. Bickerdike v. State, 78 
P. 270, 144 Cal. 681. 


1. See Trial [38 Cye 1511-1530]. 


2. Austin W. Jones Co. v. State, 
119 A. 577, 122 Me. 214. 


Negligence as question of fact gen- 
erally see Negligence §§ 851-857. 


3. Sandel v., State, 119 S.E. 776, 
126 S.C. 1 [reh-den 122 S.E. 571, ap- 
peal dism 44 S.Ct. 5, 263 U.S. 672, 68 
L.Ed. 500, error dism 46 S.Ct. 100, 269 
U.S. 532, -70 L.Ed. 397). 


Contributory negligence as ques- 
ave fact generally see Negligence 


4 Gulf Export Co. vy. State, 73 So. 
281, 112 Miss. 452. 

5. State v. Evans, 11 S.E. 697, 33 
S.C. 184. 

Gio Peo. “vy. Prime, 203° N.Y.S; (538, 
208 App.Div. 445; State v. Zanco, 44 


S.W. 527, 18 Tex.Civ.App. 127. 


New trial generally see New Trial 
46 C. J. p 46. 


7. Judgments generally see Judg- 
ments 33 C. J. p 1042. 


8. Producers’ Oil Co. v. Stephens, 
99 S.W. 157, 44 Tex.Civ.App. 327. 


9. Dall Vv. (State, 134. P: 632, "42 
Utah 498; Wilkinson y. State, 134 P. 
626, 42 Utah 483; Higginbotham v. 
Com., 25 Gratt. (66 Va.) 627. But see 
Com. v. Haly, 106 Ky. 716, 51 S.W. 
430, 21 Ky.L. 666 (apparently directing 
payment to be made out of general 
funds in the treasury not otherwise 
appropriated). 


10. -State v. Guaranteed Inv. Co., 
164 N.W. 848, 166 Wis. 111 


11. Commonwealth v. Jackson, 5 
Bush (Ky.) 680; Commonwealth v. 
Chevis, 12 Ky.Op. 47. 


_ (a]_ TWustration.—Where plaintiff 
is authorized to sue only for damages 
which his property has sustained, it 
is erroneous to include in the judg- 
ment an amount for damages to the 
interests of a co6wner of the prop- 
erty, which interests have been sub- 
sequently transferred’ to plaintiff. 
Commonwealth v. Jackson, 5 Bush 
(Ky.) 680. 

12. Marshall v. State, 72 A. 873, 


105 Me. 103; Follmer vy. State, 142 
nes 908, 94 Neb. 217, Ann.Cas.1914D 


13. Chicago, St. P., M. & O. Ry. Co. 
v. Mundt, (S.D.) 229 N.W. 394. See 
also Geo. H. Fuller Desk Co. v. State, 
55 BP. 857, 6 Idaho 815 (where recom- 
mendatory judgment was given for 
plaintiff’s claim with interest). 


14. See Judgments §§ 1154-1525. 


15. Wilson v. Parkinson, 247 S.W. 
774, 157 Ark. 69; State v. Washington 
County, 101 Ind. 69; State v. Ken- 
nedy, 83 N.W. 87, 60 Neb. 300; State 
v. Yahola Sand & Gravel Co., 239 P. 
240, 111 Okl. 234. 


[a] Reasons for rute.—‘‘When a. 
state invokes the judgment of a court 
for any purpose, it lays its sover- 
eignty aside and consents to be bound 
by the decision, whether such deci- 
sion be favorable or adverse. While 
the state as a political community is 
not obliged to submit to the jurisdic- 
tion of its own courts, it ought, in 


ever it voluntarily appears in court 
and without reservation submits a 
matter in controversy for adjudica- 
tion. The courts possess a portion of 
the sovereign power; they have au- 
thority to decide between litigants; 
and authority to decide implies, al- 
ways, the power to make their judg- 
ments effective.’’ State v. Kennedy, 
83 N.W. 87, 60 Neb. 300, 305. 


[b] Judgment rendered where no 
jurisdiction has been obtained over 
state is, of course, void and does not 
conclude state. Company A, First 
Regiment, National Guard Training 
PEs v. State, 224 N.W. 661, 58 N.D. 


[c] Whether judgment pertain: 
something in state’s sovereign or ee 


aha Geer by immaterial distinc= 
on.—State v. ennedy, 83 N.W. 87 
60 Neb. 300. E. pee 


16. Adams v. Bradley, 1 F.Cas. 
No. 48, 5 Sawy. 217; Peck v. State, 33 
N.E. 317, 137 N.Y. 376, 33 Am.S.R. 738. 


, Dae ay ty Ga 84 N.Y. 272 
a un aff 8 Abb.N. ¥ 
159 How.Pr, 157)]. ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


reason and justice, to be bound when- ~ 


§§ 499-501] 


against it, although with the consent or after the 
voluntary appearance of the attorney-general, is a 
nullity and may be vacated or set aside.18 ° 


[§ 500] 4. Revival. An original authority to sue 
the state is not exhausted by the rendition of a judg- 
ment, but includes, or authorizes, a subsequent suit 
to revive the original judgment.® 


[§ 501] 5. Execution and Enforcement. A state 
which has obtained a judgment in its favor is enti- 
tled to the same remedies for enforcement as any, 
other judgment creditor.2° Judgments against a 


state, in eases where it has consented to be sued, 


generally operate merely to liquidate and establish 
plaintiff's claim; in the absence of express provi- 
sion otherwise, they cannot be enforced by ordinary 
processes of law; and it is for the legislature to pro- 
vide for their payment in such manner as it sees 
fit.2_ Where, however, the United States supreme 
court has rendered judgment in favor of one state 
against another, such judgment may be enforeed 
by appropriate remedies, even though their exertion 
may operate upon the governmental powers of the 
state;?2 but apparently this tribunal will issue no 
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execution or other enforcement process until the 
debtor state, through the proper body or ageney, 
has had an ample opportunity to abide by the judg- 
ment.?* In some states it seems that the proper 
procedure, where a judgment has been rendered in 
favor of plaintiff against a state, is for the clerk to 
transmit the proceedings and judgment to the gov- 
ernor to be communicated by him to the legisla- 
ture ;** but where it is expressly provided that the 
elerk shall furnish the state auditor with a certified 
transcript of the judgment, that the auditor shall 
audit the same, and that it shall be paid out of the 
treasury, mandamus will lie against the auditor to 
compel him to issue a warrant for payment of the 
judgment,?® unless the law directing payment to 
be made is unconstitutional.?°® 


Ancillary action. Where a valid and binding 
decree in equity has been rendered against the state, 
plaintiff, in order to make the decree effective and 
obtain the relief to which he is entitled, may main- 
tain an ancillary action against a state officer to 
compel him to do things necessary for the complete 
enforcement of the decree.?7 


18. McShane v. Murray, 184 N.W. 
147, 106 Neb. 512; State v. Lancaster 
County Bank, 8 Neb. 218. 


Power &f attorney-general to waive 
state’s immunity see supra $ 481 


19. Carter v. State, 22 So. 400, 49 
La.Ann, 1487. 


fa] Reasons for rule.—‘The right 
to revive being a part of the proceed- 
ings, in matter of the suit and origi- 
nal judgment, it must be considered 
as included within the authority giv- 
en to sue.” Carter v. State, 22 So. 
400, 49 La.Ann. 1487, 1489. 


[b] Futility of obtaining revival 
immaterial—wWhile the state is free 
to pay the judgment or not as it may 
determine, and the revival adds noth- 
ing to its force as a judgment, it is 
nevertheless the right of plaintiff to 
have it revived if he chooses. Carter 
v. State, 22 So. 400, 49 La.Ann. 1487. 


20. Peo. v. Johnson, 14 Ill. 342; 
State v. Bowen, 18 S.H. 375, 38 W.Va. 
91. 


[a] Creditors’ bill—Unless it is 
expressly prehibited, a state, to the 
same extent as any other judgment 
ereditor, may maintain a creditors’ 
pill in equity to set aside a fraudulent 
conveyance and enforce its judgment 
against the land so fraudulently con- 
veyed. State v. Bowen, 18 S.E. 375, 
“38 W.Va. 91. 


[b] Garnishment.—A general stat- 
ute authorizing the process of garn- 
ishment whenever an execution is re- 
turned no property found, and an affi- 
davit is made that defendant has no 
property in possession liable to exe- 
cution, and there is just reason to be- 
lieve that another person is indebted 
to him, or has in his hands effects be- 
longing to him, applies to all judg- 
ments and embraces a judgment in 
favor of the state. Peo. v. Johnson, 
14 Ill. 342. 

[ec] Attorney-general has no au- 
thority to purchase in name of state 
land sold under, execution levied to 
enforce judgment of state in the ab- 
sence of a statute expressly giving 
such authoirty. Littleton v. State, 2 
Lea (Tenn.) 669. 

21. U. S.—Memphis, etc., R. Co. 
vy. Tennessee, 101 U.S. 337, 25 L.Ed. 
960. . 
Cal.—Westinghouse Electric & Mfg. 


Co. v. Chambers, 145 P. 1025, 169 Cal. 
131; Sharp v. Contra Costa County, 
34 Cal. 284. 


La:—Carter v. State,.8 So. 836, 42 
La.Ann. 927, 21 Am.S.R. 404. 


Miss.—Green v. State, 53 Miss. 148. 


N. C.—Garner v. Worth, 29 S.H. 364, 
122 N-C. 250: 


S. C.—Ex p. Dunn, 8 S.C. 207; Dab- 
ney v. State Bank, 8 S.C. 124 [aff 19 
Wall. (U.S.) 1, 22 L.Ed. 90]. 


Utah.—Dall v. State, 134 P. 632, 42 
Utah 498; Wilkmnson v. State, 134 P. 
626, 42 Utah 483. i 


Va.—Stuart v. Smith-Courtney Co., 
96 S.E. 241, 123 Va. 231. 


See Hollister v. State, 71 P. 541, 9 
Idaho 8 (constitution authorizing 
only recommendatory judgment 
against state). 


[a] Execution and power of legis- 
lature to authorize.—<1) State prop- 
erty cannot, in the absence of express 
statutory authority, be levied upon 
and sold under a writ of execution is- 
sued for the enforcement of a judg- 
ment against the state. Meyer v. 
State Land Settlement Board, 286 P. 
7438, 746, 104 Cal.App. 577; State v. 
New Orleans Land Co., 79 So. 515, 143 
La. 858 [cert den 39 S.Ct. 19, 248 U.S. 
577, 683 L.Ed. 429]. (2) “The purpose 
or capacity in which state property 
is held does not, so far as we have 
been able to ascertain, alter the rule 
that state property cannot be levied 
upon and -sold, save and except as 
permitted by the'Legislature.” Mey- 
er v. State Land Settlement Board, 
supra. Compare Sargent County v. 
State, 182 N.W. 270, 47 N.D. 561 (hold- 
ing that a statute forbidding execu- 
tion against the state does not pre- 
vent a direct garnishment proceed- 
ing to reach funds of a state bank 
which has been created as a corporate 
entity having a status distinct from 
that of the state). (3) A statute au- 
thorizing a suit against the state does 
not authorize the issuance of a writ 
of execution. Carter v. State, 8 So. 
836, 42 La.Ann. 927, 21 “AmSR 404. 
(4) Furthermore, it seems that con- 
stitutional provisions making a three- 
fold division of governmental powers, 
and providing that one department 
shall not exercise powers belonging 
to the others, prohibit the legisla- 


ture from authorizing the courts to 
execute judgments against the state 


by the seizure and sale of state prop- 


erty, for the control and disposition 
of state property is the . exclusive 
function of the legislative depart- 
ment and cannot be delegated to the 
courts. See Carter v. State, supra. 


Statute as authorizing suit only 
where appropriation is available for 
payment of judgment see supra § 461 
note 58 [d]. 


22. Commonwealth of Virginia v. 
State of West Virginia, 38 S.Ct. 400, 
246 U.S. 565, 62 L.Hd. 883. 


[a] Appropriate remedies for en- 
forcement.—While the court avoided 
deciding this question, a possibility 
of the following remedies was indi- 
eated: (1) An order in the nature of 
mandamus commanding the legisla- 
ture to levy a tax to pay the judgment; 
(2) the levy of a tax and provision 
for its enforcement irrespective of 
state agencies; and (3) an equitable 
remedy by dealing with the funds, 
taxable property, or rights of the 
state so as to secure an execution of 
the judgment. See Commonwealth of 
Virginia v. State of West Virginia, 
88 S.Ct. 400, 246 U.S. 565, 62 L.Ed. 


. 


23. Commonwealth of Virginia v. 
State of West Virginia, 36 S.Ct. 719, 
241 U.S. 531, 60 L.Ed. 1147. 4 


24. Clements v. State, 77 N.C. 142. 


25. State v. Clausen, 162 P. 1, 94 
Wash, 166. 


26. Westinghouse Electric & Mfg. 
ve v. Chambers, 145 P. 1025, 169 Cal. 


27. Wilson v. Parkinson, 247 S.W. 
774, 157 Ark. 69. 


[a] EXllustration.—Where a valid 
decree has been rendered quieting the 
title to certain lands in plaintiff, as 
against the state, plaintiff may, with- 
out violating the rule that a state 
cannot be sued without its consent, 
maintain an ancillary action against 
the state officer, having charge of the 
lands, to compel him to give effect to 
the decree by issuing 'a conveyance in 
the name of the state and by making 
entries upon the records of his office 
so as to show that the state claims 
no interest in the land. Wilson v. 
Parkinson, 247 S.W. 774, 157 Ark. 69. 


332 


[§ 502] N. Appealand Error. A state, like an in- 
dividual, may, through its proper officer, appeal or 
maintain a writ of error to reverse an adverse judg- 
ment rendered in a civil action to which it is a 
party.28 The state, however, may not obtain a 
reversal because of harmless error;?® the findings 
of a jury in a law action will not be disturbed un- 
less palpably and obviously erroneous or without 
evidence to support them;°° and an information 
by the attorney-general, on behalf of the state, to 
recover damages for intrusion upon her soil, and 
to enjoin further trespasses, is not a case in chan- 
cery in which the findings of the lower court are 
subject to review, but is rather an action for the 
recovery of real property.*+ 


Right of review as against state.** When a state 
institutes a suit, as plaintiff, she thereby subjects 
herself to all appropriate process to correct errors 
in judgments or decrees in her favor, and it cannot 
be contended that proceedings by bill of review or 
writ of error, to correct an error-in a judgment in 
favor of the state, are prohibited as suits against 
the state. Moreover, a general statute, providing 
that writs of error shall be granted on final judg- 


[59 C.J.] 


28. See Appeal and Error § 525. 


29. State v. Bartholomew, 150 A.|°% Hl-App. 39 


STATES 


Co., 11 Ill.App. 512; Peo. v. Coultas, | 7 


[$§ 502-502 


ment, order, or decree, upon the petition of any 
party interested, has been held to authorize a writ 
of error upon a judgment in favor of a state.** 


Time. In an action against a state, with its con- 
sent, the delay of the lower court in acting upon 
plaintiff’s motion for a new trial may postpone the 
date from which the time, within which he may ap- 
peal from a judgment in favor of the state, begins to 
run.°° 


Notice of an appeal or writ of error from a judg- 
ment in favor of a state may, it seems, be served 
upon the officer who is representing the state in the 
action when\there is no express provision other- 
wise.?® 
[§ 503] O. Costs.27_ While a state may be ex- 
cused from the payment of costs because of ex- 
press statutory exemption,** it is a general and well 
established rule, apart from statute, that costs are 
not recoverable from a state, in her own courts, 
whether she has brought suit as plaintiff*® or has 
properly been sued as defendant;*° or whether she 
is suecessfult! or defeated;#2 and if a state has 
paid .costs for which it is not liable, it may recover 


Wash. 215. But see Romine v. 
State, 34 P. 924, 7 Wash. 215 (allow- 
ing costs of appeal against state 


308, 111 Conn. 427; Stuart v. Smith- 
Courtney Co., 96 S.E. 241, 123 Va. 231. 


30. Stuart v. Smith-Courtney Co., 
supra. 

31. State v. Pacific Guano Co., 22 
S:C.. 50. 


32. Revocation of state’s consent 
to be sued while appeal from judg- 
ment against state is pending see su- 
pra § 462 note 70 [a]. 


83. Colorado & S. Ry. Co. v. Peo., 
128 P..886,- 534 Colo. 571; .State v. 
Moore, 87 S.E. 367, 77 W.Va. 325. 


[a] Writ of error from decree dis- 
missing petition to intervene in state’s 
suit.—If a party having a right to in- 
tervene in an action brought by the 
state has his petition of intervention 
erroneously dismissed by the lower 
court, he is entitled to a writ of er- 
ror to review the adverse judgment of 
the lower court, and the state cannot 
assert that it_is being sued without 
its consent. Colorado & 8. Ry. Co. v. 
Peo., 128 P. 886, 53 Colo. 571. 


34. Wheeler v. State, 8 Tex. 228. 


35. Durbridge v. State, 42 So. 387, 
117 La. 841. 

36. Poydras de la Lande v. Treas- 
urer of Louisiana, 17 How. (U.S.) 1, 
ee 93; Wheeler vy. State, 8 Tex. 
228. 

37. Liability of state for costs in 
criminal cases see Costs §§ 815-818. 


38. Curtin v. State, 214 P. 1030, 61 
CAWwADOs oui.) State “Vv. Bore. toe cA. 
374, 9 N.J.Misc. 261; Peo. v. Hodnett, 
30 N.Y.S. 735, 81 Hun 1387 [aff 41 N.E. 
90, 146 N.Y. 378]. 


39. Ala.—Collier v. Powell, 23 Ala. 
579 

Cal.—Peo. v. Kirkpatrick, 57 Cal. 
353. 

Colo.—Dietemann vy, 
1020, 78 Colo. 92. 

Conn.—State v. Bartholomew, 
A. 308, 111 Conn. 427. 

Ill.— Galpin v. City of Chicago, 94 
N.E. 961, 249 Ill. 554; Peo. v. Pierce, 
6 Ill. 553; Peo. v. Wabash, etc., R. 


Peo. 2389 .P. 


150 


Ky.—Com. v. Todd, 9 Bush 708. 


La.—State v. Wagegner, 8 So. 209, 
42 La.Ann. 54; State v. Lazarus, 5 So. 
289, 40 La.Ann. 856; Townsend’s Suc- 
cession, 3 So. 488, 40 La.Ann. 66; State 
v. Taylor, 33 La.Ann. 1270. 


Me.—State v. Webster, 8 Me. 105. 


Md.—State v. Williams, 61 A. 297, 
101 Md. 529, 109 Am.S-R. 579, 1 L.R.A. 
N.S. 254; State v. Greenwell, 4 Gill 
&J. 407. See also State v. Turner, 8 
Gil&J. 125 (holding that the inclu- 
sion of costs in a judgment against 
the state is a clerical error which 
may be corrected by amendment of 
the judgment and is hence no grounds 
for reversal). 


Minn.—In re Ward’s Estate, 158 
N.W. 637, 133 Minn. 117; State vy. 
Dover, 130 N.W. 539. 


N. H.—State v. Kinne, 41 N.H. 238. 


N. Y.—Peo. v. Three Barrels Full, 
140 N.E. 234, 236 N.Y. 175. 

N. C.—State v. » 2 N.C, 221. 

Pa.—Com. v. Yeakel, 1 Woodw. 143. 

Tenn.—State v, Barton, 3 Humphr. 
13. But see State v. Buchanan, (Ch. 
App.) 62 S.W. 287 (dismissing state’s 
action and taxing costs against it 
eee apparent statutory author- 
ity). 

Vt.—State v. Bradford Sav. Bank, 
ete. "Co. 44VAr Bao, Fl Vt. 2384 - State 
v. Harrington, 2 Tyler 44, ° 


Wis.—State v. Gether Co., 234 N.W. 


331; Porter v. State, 1 N.W. 78, 46 
Wis. 375. 
40. Idaho.—Chicago, M. & St. P. 


Ry. Co. v. Publie Utilities Commis- 
sion of Idaho, 275 P. 780, 47 Idaho 346. 


Ky.—James v. Walker, 146 S.w. 
21, 148 Ky. 73; Stone v. Falconer, 54 
S.W. 712, 21 KyL 1216. 


La.—Lake Charles Ry, etc., Co. v. 
Reid, 93 So. 748, 152 La. 476. 


N. J.—Town of Kearny v. State 
Board of Taxes and Assessment, 138 
A. 569, 103 N.J.Law 541. 


Wash.—Romine v. State, 34 P. 924, 


oe apparent statutory author- 
ity). 

Wis.—Sandberg v. State, 
504, 113° Wis. 578. 


But see Chicago, St. P., M. & O. Ry. 
Co. v. Mundt, (S.D.) 229 N.W. 394 
(dictum to the effect that the state, 
by consenting to be sued, becomes 
liable for costs to the same extent as 
any other litigant). 

41. State v. Wagener, 8 So. 209, 
42 La.Ann. 54; State v. Lazarus, 5 So. 
289, 40 Lia.Ann. 856." 


aa Ala.—Collier v. Powell, 23 Ala. 
Colo.—Dietemann vy. 
1020, 78 Colo. 92. 
Conn.—State v. Bartholomew, 
A, 308, 111 Conn. 427. 


Idaho.—Chicago, M: & St. P. Ry. 
Co. v. Public Utilities Commission of 
Idaho, 275 P. 780, 47 Idaho 346. 

Ill.— Galpin v. City of Chicago, 94 
N.E. 961, 249 Ill. 554. 


Iowa.—McKeown  v. 
N.W. 593, 167 Iowa 489. 


Ky.—James v. Walker, 146 S.W. 21, 
aes Ky. “735. Com: v:)|)/Rodd, 9. Bush 

8; 
21 KyL 1216. 

La.—Lake Charles Ry., ete., Co. v. 
Reid, 93 So. 748, 152 La. 476. 

Me.—State v. Webster, 8 Me. 105. 


Minn.—In re Ward’s Estate, 158 
N.W. 6387, 133 Minn. 117; State v. 
Dover, 130.N.W. 539. 


N. H.—State v. Kinne, 41 N.H. 238. 


N. J.—Town of Kearny vy. State 
Board of Taxes and Assessment, 138 
A. 569, 103 N.J.Law 541. 


N. Y.—Peo. v. Three Barrels Full, 
140 N.E. 234, 2386 N.Y. 175. 


Pa.—Com. v. Yeakél, 1 Woodw. 143. 
Tenn.—State v. Barton, 3 Humphr. 


89 N.W. 


Peox, 1239425 


150 


Brown, 149 


13 


Vt.—State v. Bradford Sav. 
ete.,-Co., 44 A. 349, 71 Vt. 234; 
v. Harrington, 2 Tyler 44. 


Bank, 
State 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


Stone v. Falconer, 54 S.W. 712, 


§ 503] 


the amount paid from the party who is liable.43 
Costs, however, may be awarded against a state 
when it is expressly permitted by statute;44+ but 
only in a case coming clearly within the terms of 
the statute,*® and general statutes providing for tax- 
ation of costs in favor of the prevailing party or 
against the unsuccessful party do not authorize an 
award for costs against a state.*® 


In supreme court of United States costs may be 
taxed against a utilities commission, representing 
the state, when it is defeated in an action by a rail- 
road company to prevent the enforcement of an 
order reducing rates;*7 and where a suit between 
two states is of a litigious character, rather than 
involving a dispute of a governmental character 
in the satisfactory determination of which both 
states have a common interest, costs will be taxed 
against the defeated party.*® 


STATES 
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a state is represented only by its attorney-general, 
and he is entitled to no fees beyond his regular 
compensation as fixed by statute, the court, in award- 
ing costs to the state, cannot include an item for 
attorney’s fees, since the state is not required to 


pay any.*® 


Security for costs cannot, in the absence of ex- 
press statute, be required of a state in her own 
courts;°° but if a statute authorizing suits in the 
name of the state on the relation of a person in- 
terested provides that the attorney-general, as a 
condition of bringing the action, must require the 
relator to give satisfactory security to indemnify 
the people against costs and expenses, this consti- 
tutes a condition precedent which must be complied 
with before the action can be maintained.®! Where 
a state is suing in the courts of a sister state, it 
seems that plaintiff state may be required to give 


State’s attorney’s fees as item of costs. Where | security for costs.®? 
Wash.—Romine v. State, 34 P. 924,]in all civil suits and proceedings by 48. State of North Dakota v. State 


7 Wash. 215. 


or in the name of the state, and in- 


of Minnesota, 44 S.Ct. 208, 263 U.S. 


BO: 


Wis.—State v. Gether Co., 234 N.W. 
331, 203 Wis. 311; Sandberg v. State, 
89 N.W. 504, 113 Wis. 578; Porter v. 


' State, 1 N.W. 78, 46 Wis. 375. 


43. State v. New Orleans Deben- 
ture Redemption Co., 36 So. 205, 112 
La. 1. 


44. Cal.—Sullivan v. Gage, 79 P. 
53%, 145 Cal. 759. 


Ind.—Henderson v. State, 96 Ind. 
437. 


Mich.—In re Fox’s Estate, 127 N.W. 


668, 162 Mich. 531; 
v. State Auditors, 
Mich. 500. 


Minn.—State v. Buckman, 104 N.W. 
240, 289, 95 Minn. 272. 


N.Y.—Peo. v. Clarke, 
Seld. 207. 


N.C.—State v. 


Flint, etc., R. Co. 
60 N.W. 971, 102 


9 NOY. 349, 


Simmons, 26 S.E. 
649, 120 N.C. 19; Blount v. Simmons, 
25--S.5.., 789,-.119. N.C. 50... See also 
Garner v. Worth, 29 S.E. 364, 122 N.C. 
250 (holding that the claim of a clerk 
for services performed in the state in 
an action not to be within the terms 
of a statute providing for payment of 
costs taxed against the state in civil 
actions by or against it). 


Or.—State v. Ganong, 184 P. 233, 93 
r. 440. 


Wis.—Frederick v. State, 224 N.W. 
110, 198 Wis. 399. 


[a] Interest on costs.—A statute 
rendering the state liable for costs 
to the same extent as individuals re- 
quires the payment of the Same sum 
in discharge of a judgment for costs 
as would be required to be paid by an 
individual, and this includes inter- 
est on the judgment for costs from 
the date it is rendered. Flint, etc., R. 
Co. v. State Auditors, 60 N.W. 971, 
102 Mich. 500. 


[b] biability for costs in ‘civil 
proceedings.”—A request by state au- 
thorities to a probate court for an or- 
der for inheritance taxes, and an ap- 
peal from the order rendered, consti- 
tute a “civil proceeding” within the 
meaning of a statute providing that, 


stituted by a duly authorized officer, 
the state shall be liable for costs to 
the same extent as an individual. In 
re Fox’s Hstate, 127 N.W. 668, 162 
Mich. 531. 


[ec] Lower court’s discretion not 
interfered with.—Where, by the stat- 
ute authorizing suits against a state, 
it is provided that the court in its 
discretion may render judgment for 
costs against any party to the action, 
the lower court’s exercise of discre- 
tion in charging costs to the state will 
not be interfered with by the appel- 
late court. Haley v. Sheridan, 83 N.E. 
296, 190 N.Y. 331. 


[ad] Statute providing for audit of 
“damages and costs” awarded in ac- 
tions against a state pursuant to its 
terms authorizes the court to impose 
costs in such a case. Frederick v. 
State, 224 N.W. 110, 198 Wis. 399. 


45. Davis v. Norman, 42 S.W. 108, 
LOM K yee S99 LO Key.) 8250 States v. 
New Orleans Debenture Redemption 
Co., 36 So. 205, 112 La. 1; Mahan v. 
Sundry Defendants, 22 La.Ann. 583; 
Peo. v. Auditor-Gen., 38 Mich. 94; 
Jamieson & Bond Co. v. Reynolds, 154 
N.Y.S. 836, 169 App.Div. 107. 


[a] Statute not applying in suits 
brought by private persons.—A stat- 
ute providing for the imposition of 
costs upon the state in actions or pro- 
ceedings brought by public officers 
pursuant to law has no application in 
an action brought by a private corpo- 
ration to register title to land under 
the provisions of the Torrens Law 
and in which action the people are 
made defendants, so that the attor- 
ney-general may, in the public inter- 
est, compel plaintiff to establish a 
title free from reasonable doubt. 
Jamieson & Bond Co. v. Reynolds, 154 
N.Y.S. 836, 169 App.Div. 107. 


46. State v. Bartholomew, 150 A. 
308, 111 Conn. 427; State v. Anderson, 
73 A. 751, 82 Conn. 392; Chicago, M. & 
St. P. Ry. Co. v. Public Utilities Com- 
Peeesen of Idaho, 275 P. 780, 47 Idaho 
346. 


47. Chicago, M. & St. P. Ry. Co. v. 
Public Utilities Commission of Idaho, 
supra. 


583, 68 L.Ed. 461. 
aoe Packet Co. v. Rex, 39 Can.S.C. 


50. Ill.—Peo. v. Pierce, 6 Ill. 553; 
Peo. v. Coultas, 9 Ill.App. 39. 


La.—State v. Southern States Alco- 
hol Mfz..Co\68-So, 217, 137. lala: 
State v. Taylor, 34 La.Ann. 978; State 
v. Taylor’s Succession, 33 La.Ann. 
1270. See Board of Health -v. Magin- 
nis Cotton Mills, 15 So. 164, 46 La. 
Ann. 806 (holding the board of health 
not exempt from giving security for 
costs under a rule exempting the state 
from giving such security). 


Breton eae v. State, 62 Miss. 


N.J.—Board of Tenement House 
Supervision of New Jersey v. Schlech- 
ter, 838 A. 783, 83 N.J.Law 88; Atty.- 
Gen. v. Delaware, etc., R. Co., 27 N. 
J.Eq. 1. 


Pee ais che v. Elliott, 11 Lea 


[a] Informer cannot be required 
to give security for costs in an action 
brought on information which is to all 
intents and purposes an action by the 
state and for its benefit. Albrecht v. 
State, 62 Miss. 516. Compare Respub- 
lica v. Prior, 1 Yeates (Pa.) 206 (hold- 
ing that, where a private person 
moves for an information, he may be 
required to give security for costs). 


[b] Private person for whose use 
suit is brought in name of state, and 
who is by statute chargeable with 
costs as the real party in the action, 
may be required to give security for 
costs where he is a nonresident of the 
state. State, to Use of Fallon, v, Lay- 
man, 46 Md. 190. © 


51. Peo. ex rel. Delehanty v. McIn- 
tyre, 166 N.Y.S. 634, 179 App.Div. 528. 


Security for costs by private re- 
lator in quo warranto proceedings see 
Quo, Warranto § 89. 


52. See Mayer v. Tyson, 1 Bland 
(Md.) 559. 


Security for costs required of for- 
eign governments see Costs § 487; 
International Law § 20 note 10. 
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*STATE’S ATTORNEY.! 
STATE'S EVIDENCE.? 
STATE STATUTE.® 
STATE TAX.4 

STATE TREASURER.® 
STATE TREASURY.® 
STATE UNIVERSITY." 
STATE WARRANT.® 
STATE WATERS.® 
STATIC ELECTRICITY.° 


STATING PART OF A BILL.11 


STATION. [§ 1] A. In General. This word has 
a recognized and a different meaning under dif- 
It is a technical word in 


ferent cireumstances.?? 
church regulations, in the science 


in the civil law, in surveying, in railroad language, 


and in military science.*% 


[§ 2] B. As Noun—l. In the Broadest Sense. A 


place or position.** 


Phrases: “For her support in 


1. See District and Prosecuting 
Attorneys 18 C.J. p 1294. See also 
Attorney-General 6 C.J. p 804. 


2. See Criminal Law §§ 786, 1361, 
1421. 


3. State statute: 
In general see Statutes § 1 et seq. 


AS establishing rule of practice in 
se ies courts see Federal Courts § 
6. 


Consultation of, during jury’s deliber- 
ations see Criminal Law § 2545. 


Judicial notice of see Criminal Law 
been ere ee Evidence §§ 1947, 1950, 


Of sister state, presumptions as to 
see Evidence § 87. 
4 See State § 2. 
5. See States § 143. 


ash See Counties § 292; States § 


7. See Colleges and Universities 11 
C.J. p 971 et seq. 


8. See States § 402, 


9. See Navigable Waters §§ 20, 
212-215. 


10. See Hlectricity § 1 note 2 [b]. 
‘ll. See Equity § 396. 


12. U.S. v. Phisterer, 94 U.S. 219, 
222, 24 L.Hd. 116. 


13.. U. S. v. Phisterer, 94 U.S. 219, 
222, 24 L.Ed. 116 [cit Richardson D.; 
Worcester D.]. 


14. U.S. v. Phisterer, 94 U.S. 219, 
222, 24 L.Ed. 116. 


[a] This is definition ‘in the 
broadest use of language.” U.S. v. 
true 94 U.S. 219, 222, 24 L.Ed. 


“Place” 48 C.J. p 1211. 
“Position” 49 C.J. p 1089. 


15. Re Carson Bstate, 
Dom R726 3; 
Wkly. 273. 


16. Hartford-Connecticut Trust Co. 
v. Eaton, 36 F.(2d) 710, 711. 


17. Webster D. [quot Canal, etc., 


(Sask.) 62 
264 [1921] 2 West. 


STATE’S ATTORNEY—STATION 


life;”*5 and “station~in life.”1¢ 
[§ 3] 2. In Business or Commercial Sense—a. In 


General. Employment, occupation, or busines 
“Resulting from an office, trust or sta- 


Phrase: 


jena pe ee 


g 17 


[§ 4] b. In Railroad Parlancet°—(1) In General. 
While the word, so far as it applies to railroads 
and their management has acquired no technically 
legal meaning,?° it has a broad?! and a narrow” 


sense. 


) [§ 5] (2) In Broad Sense. A halting place in- 
termediate between the termini of a railway, where 
passengers are taken up and let down;”* a place at 


of ecclesiology, 


her station of 


Comrs. v. Willamette Transp., etc., 


Cos, 6) Or. 219 228]. 
“Business” 9 C.J. p 1101. 
“Employment” 20 C.J. p 1245. 
“Occupation” 46 C.J. p 895. 


18. Canal, ete., Comrs. v. Willa- 
mette Transp., etc., Co., 6 Ox. 219, 227. 
19. Railroad station: 


Defined see Railroad § 2 text and 
notes 21-25. 


Abandonment or discontinuance of see 
Railroads § 938. 


Appropriation of property for see 
ponent Domain § 47 text and note 


Care required of railroad as to per- 
area about see Railroads §§ 2165- 
9. 


Duty of carrier to provide and main- 
tain see Carriers §§ 79-82 (for 
freight), §§ 1337-1338, 1341-1347 
(for passengers). 


Facilities see Railroads §§ 912-938. 
Flag see Flag Station 26 C.J. p 739. 


Grounds, fenced from animals see 
Railroads §§ 1490-1493. 


Location of see Railroads §§ 140-143. 

Maintenance and care of see Rail- 
roads §§ 920-922. 

Mandamus to compel furnishing and 
maintenance see Mandamus § 487. 

Name of see Railroads § 936. 


Removal of trespassers from see Rail- 
roads § 2188. 


Sidings at see Railroads § 937. 
Street Railroads 59 C.J. 
Union see Railroads § 141. 
See also Depot 18 C.J. p 781. 
20. Falk v. New York, Susquehan- 


na.& Western. .R.:\Co., 29 A. 157, 56 
N.J.Law 3880, 383. 


21. See infra § 5. 
22. Seeinfra § 6. 


23. Imperial D. [quot Goyeau vy. 
Great Western R. Co., 25 GrantCh. 
(Ont.) 62, 64]. See also Railroad § 2 


which both freight and passengers are received for 
transportation or are delivered after transporta- 
tion;24 a place on a railroad at which a halt is made 
for the purpose of taking on or letting down passen- 
gers or goods;?° a place where railroad trains regu- 
larly come to a stand for the convenience of passen- 
gers, taking in freight, ete.;*° every regular stop- 
ping place of a railway train, where it receives or 
leaves passengers.?* 
construed to include the yard,?* the whole track 


Moreover, the word has been 


text and note 22. 


[a] Receipt and discharge of pas- 
sengers and freight and the mainte- 
nance of a platform are sufficient to 
constitute a railroad point a station. 
McGuire v. St. Louis, M. & S. BE. R. 
Co., 87 S.W. 564, 565, 113 Mo.App. 79. 


24. Daniel v. Doyle, 204 S.W. 210, 
201, 135. Arke, 547. 


[a] Similar definition.—‘“‘A place 
at which both freight and passengers 
are received and discharged.” Wili- 
kinson v. United Railroads of San 
yongisca, 202 2s oil 35. 195. Cake 
Tso 


[b] “Stations as here meant are 
the places at which passengers and 
property are received for transporta- 
tion, or delivered after transporta- 
tion.” Railroad Commission of Tex- 
asiviIChicksoy Re Le Ge Re Co. Tay 
S.W. 794, 796, 102 Tex. 393. 


25. Falk v. New York, etc., R. Co., 
29 A. 157,56 N.J.Law 380, 383. 


[a]. “This definition will be good 
for all stations, terminal or other- 
wise.” 
29 A. 157, 56 N.J.Law 380, 383. 


26. Webster D. [quot Midland Val. 


Pay v. State, 119 P. 413, 414, 29 Okl. 
( . 


27. Ricker v. Portland, ete., R. Co., 
38 A. 338, 90 Me. 395, 401. 


fa] Universally so understeod.— 
Ricker v. Portland, ete., R. Co., 38 A. 
338, 90 Me. 395, 401. 


[b] Includes a place at which the 
company habitually stops its trains. 
Jacquelin v. Hrie R. Co., 61 A. 18, 20, 
69 N.J.Eq. 432. 


[c] The word would cover any 
place where trains usually and ordi- 
narily stopped. Fernette v. Pere Mar- 
quette R. Co., 141 N.W. 1084, 1087, 


| 175 Mich. 653 [cit Wilkinson v. United 


Railroads of San Francisco, 232 P 
181, 135, 195 Cal. 185]. 


28. [a] “Station,” or “station lim- 
its,” includes “yard.” Hall v. Chica- 
oo. oy R. Co., 49 N.W. 239, 46 Minn. 

ou, & 


For later cases, developments and changes in the law see Annotations, same title and section number. 


*By CAROLAN JEFFERSON WALSH (State’sAttorney—Statute Fair inclusive). 


Falk v. New York, etc., R. Co., . 


STATION 


within the limits of the station yard,2® or so much of 
the track adjacent to the structure as is commonly 
used by trains.*° It has been said that a depot 
building or the presence of a station agent is not 
indispensable to constitute a station;31 and in fact 
the word includes a flag station.®2 } 


As applied to street railroads. It is somewhat 
out of the ordinary to eall a mere street corner in 
a city a station;** but the term may mean the place 
where the car stops;#4 and the-term has also been 
construed to mean not only such stations for the 
receipt and discharge of freight and passengers, but 
also those points on the lines of railways after 
passing which an additional fare is charged to pas- 
sengers.°° 


Phrases: “At or near McGee’s Station,”’?* and 
“regular station ;”°7 also “all passenger stations,”?® 
“at all stations,’®® and “stations at the end of the 
lines.”*° 


[§ 6] (3) In Narrower Sense. A building or 
place prepared for the reception and discharge of 
passengers and freight.41. The term is said to be 
synonymous with “depot” in the United States#2 
and in Canada,** and has been construed to be a 


29. Morrisette v. Canadian Pac. R.|{Co., 25 GrantCh. (Ont.) 62, 64. [a] 


Pecos & N. T. Ry. Co. v. Rail- 
380. Wilkinson v. United Railroads | road Commission of Texas, (Tex.) 193 


Co., 56 A. 1102, 1105, 76 Vt. 267. 44, 


[59 C.J.] 335 


synonym of “depot grounds”44 and “passenger de- 
pours? 


[§ 7] 3. In Military Sense. A place or a depart- 
ment where a military duty is to be performed.*® 


Military station. A place where troops are as- 
sembled, where military stores, animate or inani- 
mate, are kept or distributed, where military duty 
is performed or military protection afforded, where 
something, in short, more or less closely connected 
with arms or war, is kept or is to be done.*7 


_ [§ 8] ©. As Adjective, in railroad parlance, the 
word is sometimes employed.#® 


Station agent.4® An agent of a company operat- 
ing or owning a railroad;°° the agent locally in 
charge of a railroad station or depot.*! 


Station grounds.°? The place where passengers 
get on or off the train, and where freight is loaded 
or unloaded, and includes all grounds reasonably 
necessary or convenient to that purpose.®? 


Other phrases: “Depots, station grounds, and wa- 
ter stations,”’®* “station house,”®> and “station pur- 
poses;”°® also “stations or station houses.”>7 


Generally the term does not 
apply to the station at the end of the 
road, although there may be a station 
agent at the terminus. However the 


of San Francisco, 232 P. 131, 135, 195 
Cal. 185. 


831. McGuire v. St. Louis, M. & S. 
BP Ro Cor 8ST Swe 564,17 565, \113" Mo. 
App. 79; Accord v. St. Louis South- 
western R. Co., 87 S.W. 537, 543, 113 
Mo.App. 67; Foster v. Kansas City S. 
R. Co., 87 S.W. 57, 58, 112 Mo.App. 
€7. See also Railroads § 1491 text and 
note 71. 

32. Daniel v. Doyle, 204 S.W. 210, 
211,135 Ark. 547; Wilkinson v. Unit- 
ed Railroads of San Francisco, 232 P. 
Lote oe lp Cale 8b. 


“Flag station” 26 C.J. p 739. 


83. Maxey v. Metropolitan St. R. 
Co., 68 S.W. 1063, 95 Mo.App. 303, 307. 


34. Maxey v. Metropolitan St. R. 
Co., supra. 


: 35. In re Stations, 33 Pa.Co. 454, 
o5: 


86. Collier v. Union R. Co., 83 S.W. 
155, 158, 113 Tenn. 96. 


37. Hamel v, Minneapolis, St. P. 
& S. S. M. Ry. Go., 107 N.W. 139, 140, 
97 Minn. 334. 


-388. Adams v. Yazoo & M. V. R..Co., 
16 So. 733, 734, 115 Miss. 865. 


39. State v. Baltimore & O. R. Co., 
56 S.E. 518, 61 W.Va. 367. 


40. Wilson v. Duluth St. R. Co., 64 
Minn. 3638, 364, 67 N.W. 82. 


41. Jacquelin v. Erie R. Co., 61 A. 
18, 20, 69 N.J.Ha. 432. 


[a] Shelter or structure having 
three sides, but no windows, provided 
by carrier and used by passengers 
when awaiting the arrival of cars, 
held a “station” as respected degree 
of care to be used by both passengers 
and carriers. Wilkinson v. United 
Railroads of San Francisco, 232 P. 131, 
125, 195 Cal. 185. 


42. In re Atlantic & St. L. R. Co., 
62 A. 141, 143, 100 Me. 430; Goyeau 


vy. Great Western R. Co., 25 GrantCh. 


(Ont.) 62, 64. 

“Depot” in railroad sense see De- 
pot § 2. 

43. Goyeau v. Great Western R. 


S.W. 770, 773. 


“Depot grounds” see Depot § 2 text 
and notes 32-387. 


45. State v. Indiana, etc., R. Co., 
32 N.E. 817, 133 Ind. 69, 74, 18 L.R.A. 
502. 


“Passenger depot” see Depot § 2 
text and note 31. 


46. Caldwell’s Case, 19 Wall. (U. 
S.) 264, 268, 22 L.Ed. 114. 


[a] It does not mean an ordinary 
residence having nothing military 
about it except that one of its occu- 
pants holds a military commission. 
An officer’s home is not a station. 
McGowan v. U. S., 48 Ct.Cl. 95, 98. 


[b] “Depot” synonymous.—Cald- 
well’s Case, 19 Wall. (U.S.) 264, 268, 
22 L.BHd. 114. See also Depot § 3. 


47. U.S. v. Phisterer, 94 U.S. 219, 
222, 24 L.Ed. 116. See McGowan v. 
Wise FOC Clg, 9 85 


[a] As meaning “permanent sta- 
tion,” the place of performance of his 
military duties, and not a place to 
which he was temporarily ordered for 
a special duty see Andrews v. U. §., 
15 CtiCl., 264, 269. 


[b] “Military post” synonymous 
and convertible-—U. S. v. Phisterer, 
94 U.S: 219,:222, 24 Libde 116; Me- 
Gowan v. U. S., 48 Ct.Cl. 95, 98. 


48. See cases infra notes 49-57. 


49. Station agent: 

Duty of railroads to provide see Rail- 
roads § 910. 

Power to regulate see Railroads §8§ 
909, 910. 

Not fellow servant of train crew see 
Master and Servant § 687 note 98 
[a] (8). 

50. Welsh v. Chicago, B. & Q. R. 

Co., 6 N.W. 138, 53 Iowa 632, 633. 


[a] This designation is commonly 
used and its meaning is well under- 
stood, Welsh v. Chicago, B. & Q. R. 
Co., 6 N.W. 138, 58 Iowa 6382, 633. 


51. Detroit v. Wabash, etc., R. Co., 
30 N.W. 321, 63 Mich. 712, 714. 


name cannot apply presumptively, if 
at all, to any but one who has general 
charge at the place where he acts. 
Detroit v. Wabash, ete. R. Co., 30 
N.W. 321, 63 Mich. 712, 714. 


52. “Depot grounds” see Depot § 2 
text and notes 32-37. 


53. Wilmot v. Oregon R. Co., 87 
P: 528, 530, 48 Or. 494,.7 L.R.A.N.S. 
202, 120 Am.S.R. 840, 11 Ann.Cas. 18. 


[a] “Together with the necessary 
tracks, switches, and turnouts thereon 
or adjacent thereto for handling and 
making up trains, storage of cars, and 
the like, and so much of the main 
track outside the switches as is req- 
uisite for the proper handling of 
trains at the station.’ Wilmont v. 
Oregon R. Co., 87 P. 528, 529, 48 Or. 
494,.7 L.R.A.N.S. 202, 120 Am.S.R. 
840, 11 Ann.Cas. 18. 


[b] Spur is part of station grounds 
where it is short and is used solely 
to facilitate the loading and handling 
of freight at such station, and to aid 
in the operation of the railroad at the 
station, and it is necessary for such 
purposes. Reid v. Minneapolis & R. 
R. Ry. “Co.,: 228 “Nw, 5485 5505079 
Minn. 110. 


[ec] “Depot grounds” and “switch 
limits” have the same general mean- 
a See Railroads § 1491 note 70 

a]. 

Elements in determining’ see Depot 
§ 2 note 32 [d]. 

Term as including all of unfenced 
right of way between switch and cat- 
tle guard see Railroads § 1490 note 
69 [a]. . 

54. Reid v. Minneapolis & R. R. 
aye Co., 228 N.W. 548, 550, 179 Minn. 


Pr: Beckerman v. U. S., 267 F. 185, 


56. In re Atlantic & St. L. R. Co., 
62 A. 141, 148, 100 Me. 430. 


57. Inre Order of Railroad Comrs., 
65 A. 82, 84, 79 Vt. 266. 


[a] Has been held to denote the 
buildings at the point where a station 
had already been established and not 
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[§ 9] D. As Verb. To place; to set; to appoint 
or assign to the occupation of a post, place, or of- 


fice.>§ 


STATIONARY. Fixed in a certain station.®° 
A steam engine perma- 


Stationary steam engine. 
nently plased.®° 


Another phrase: “Combination stationary wash- 


tubs.” 61 i 
STATIONER.®2 


ing.°? ‘ 


STATIONERY.** The articles usually sold by 


stationers;®® writing materials in general.*® 


the place itself. In re Order of Rail- 
road Comrs., 65 A. 82, 79 Vt. 266, 271. 


58. Webster D. [quot Ft. Worth, 
etc., R. Co. v. Shetter, (Tex.Civ.App.) 
OS) SW. 179,181] 


[a] “As to station troops on the 
right of an army; to station a sen- 
tinel on a rampart; to station ships 
on the coast of Africa.” Webster D. 
[quot Ft. Worth, ete., R. Co. v. Shet- 
ter, (Tex.Civ.App.) 58 S.W. 179, 181]. 


59. Webster New Int. D. [quot Mc- 
Donough v. Almy, 105 N.E. 1012, 1015, 
218 Mass. 409, Ann.Cas.1915D 855]. 


[a] “Portable”  distinguished.— 
McDonough y. Almy, 105 N.E. 1012, 
1015, 218 Mass. 409, Ann.Cas.1915D 
855. 

60. McDonough v. Almy, 105 N.E. 
1012, 1015, 218 Mass. 409, Ann.Cas. 
1915D 855... 


Inspection and license see Steam 59 
ds 


“Engine” 20 C.J. p 1260. 


61. Subin v. City of New York, 229 
N.Y.S. 628, 629. 

62. See Stationery post. 

63. Webster D. [quot Knox County 


ve Arms, 22 111. 175, 1791. 


[a] Origin of term.—(1) Original- 
ly the term is said to have meant a 
“pookseller’ from his occupying a 
stand or station for selling books. 
Knox County v. Arms, 22 Ill. 175, 179 
[cit Webster D.]. (2) The term orig- 
inally was synonymous with book 
seller, and meant “one who kept a 
stall or station for selling books.” 
State v. Dupré, 7 So. 727, 42 La.Ann. 
561, 563 [cit Worcester D,]. 


64. Stationery: 


As part of incidental expenses see 
Counties § 172 note 85 [ce]. 


Contract for see Counties § 273. 
See also Stationer ante. 


65. Webster D. [quot Crook v. Cal- 
houn County Comrs’. Ct., 39 So. 383, 


144 Ala. 505, 506; Knox County v. 
Arms, 22 Ill. 175, 179; Gregory v. 
Keller, 137 Ill.App. 441, 443; Okla- 


homa County v. Blakeney, 48 P. 101, 
5 Okl. 70, 77]. 


[a] Similar definitions.—(1) “Such 
articles as are usually sold by sta- 


tioners.” Arapahoe County Comrs. v. 
Koons, 1 Colo. 160, 161. C2) Lee 
goods sold by a stationer.” Worces- 


ter D. [quot State v. Dupré, 7 So. 727, 
42 La.Ann. 561, 563]. 


66. Standard D. [quot Crook y. Cal- 
houn County Comrs’. Ct., 39 So. 383, 
144 Ala. 505, 506; Gregory v. Keller, 
137 IllLApp. 441, 443]. 


67. Oklahoma County vy. Blakeney, 
5 Okl. 70, 77, 48 P. 104. 


One who sells paper, quills, 
inkstands, pencils, and other furniture for writ- 


STATION—STATIONERY 


though the term is said to have a well defined and 
well understood meaning,** it seems to be of some- 
what indefinite import,®* sometimes being restricted 
to note paper and envelopes,®® and at other times 
embracing all writing materials, and implements.*° 
It has been said the term may be employed as in- 


eluding blanks,7! books,’? envelopes,?* ink,’* pa- 


per,’® pens,7® sealing wax,’“ and typewriter 


g.78 


While it has been said that postage stamps may 


properly be considered as stationery,*® it also has 
been said to be apparent that the natural import 


of the word in its literal sense does not include 


postage ;*° nor 
Al- ‘ 


68. Crook v. Calhoun County 
Comrs. Ct., 39 So. 3838, 144 Ala. 505, 
506; Gregory v. Keller, 137 Ill.App. 
441, 443. 


[a] fhe word is indeterminate.— 
Downing v. Hinds County, 84 Miss. 
29, 32. 


69. Standard D. 
Calhoun County Comrs’. Ct., So. 
383, 144 Ala. 505, 5065) Gregory. Vv. 
Keller, 137 Ill.App. 441, 443]. 


[a] As “His stationery bears his 
crest.”—Standard D. [quot Crook v. 
Calhoun County Comrs’. Ct., 39 So 
383, 144 Ala. 505, 506, 507]. 


70. Crook v. Calhoun County 
Comrs’. Ct., supra; Oklahoma County 
v. Blakeney, 48 P. 101, 5 Okl. 70, 77. 


[a] It embraces all writing mate- 
rials and implements together with 
the numerous appliances with the 
desk, and of mercantile and commer- 
cial offices. 9 Americanized Encyc. 
Britannica p 5555 [quot Crook v. Cal- 
houn County Comrs’. Ct., 39 So. 383, 
144 Ala. 505, 507; Oklahoma County v. 
Blakeney, 48 P. 101, 5 Okl. 70, 77]. 


[quot Crook v. 
39 


71. Knox County v. Arms, 22 III. 
175, 179°" Harris: County:- vv ) Clarke; 
3 SEW. 22. t4s Tex. CiveA pp. bib; 59. 


But see Arapahoe County Comrs. v. 
Koons, 1 Colo. 160, 161 (which holds 
that blanks for the use of the clerk 
of a district court are not included in 
the term since such blanks are not 
“usually kept by stationers” but are 
valueless to all except the one per- 
son for whose use they are printed). 


[a] Printed blank forms.—Henrie 
doe gee County, 24 PaCo.22iTd, 
[b] Blank writs, subpoenas, wit- 


ness certificates, etc., procured by a 
circuit clerk for the use of his office, 
and actually used in his office are in- 


cluded in the term. Pike County 
Comrs’. Ct. v. Goldthwaite, 35 Ala. 
704, 706. 


“Blank” 8 C. J. p 1116. 


72. State v. Dupré, 7 So. 727, 42 La. 
Ann. 561, 563. 


[a] As used in modern times in 
reference to books this term has been 
said probably to cover only blank 
books, account books, ete. State v. 
Dupré, 7 So. 727, 42 La.Ann, 561, 562. 


[b] Blank books.—Crook v. Cal- 
houn County Comrs’. Ct., 39 So. 383, 
144 Ala. 505, 506; Gregory v. Keller, 
137 Ill.App. 441, 443. 


73. Crook vy. Calhoun County 
Comrs’. Ct., 39 So. 883, 144 Ala. 505, 


507; Gregory v. Keller, 137 Ill.App. 
441, 443. 

“Envelope” 20 C. J. p 1297. 

74 Crook v. Calhoun County 


Comrs’, Ct., 39 So. 388, 144 Ala, 505, 


is postage included in its natural 


506; Arapahoe County Comrs. v. 
Koons, 1 Colo. 160, 161; Knox County 
v. Arms, 322) Th) £7 559179; -Greporyeve 
Keller, 137 Ill.App. 441, 4438; State v. 
Dupré, 7 So. 727, 42 La.Ann. 561, 563. 


75. Crook v. Caihoun County 
Comrs’. Ct., 39 So. 383, 144 Ala. 505, 
506; Arapahoe County Comrs. v. 
Koons, 1 Colo. 160, 161; Knox County 
v. Arms, 22 THl..175, 179; Gregory v. 
Keller, 137 IllApp. 441, 443; Okla- 
homa County v. Blakeney, 48 P. 101, 
Se Ol. (70, ) 77. 


[a] Papers.—State v. Dupré, 7 So. 
727, 42 La.Ann. 561, 563. 


“Paper” 46 C. J. p 1173. 


76. Crook  v. Calhoun County 
Comrs’. Ct., 39°So._ 383, 144 Ala... 505, 
506; Gregory v. Keller, 137 Ill.App. 
441, 443; State v. Dupré, 7 So. 727, 42 
La.Ann. 561, 563. 


[a] Guills.—Crook Vv. Calhoun 
County Comrs’. Ct., 39 So. 383, 144 Ala. 
505, 506; Arapahoe County Comrs. v. 
Koons, 1 Colo. 160, 161; Knox County 
v. Arms, 22 T1l. 175, 179. 


wt.) State’ va..Dupré, -t"So. (2%. 
La.App. 561, 563. 


78. Underwood Typewriter Co. v. 
MARCHES County Bank, 82 So. 158, 203 
a. 128. 


79. Cole v. White County, 32 Ark. 
45, 54. See Downing v. Hinds County, 
36 So. 738, 84 Miss. 29, 32 (where it is 
declared that corporations, banks, 
partnerships and individual business 
enterprises include outlays for post- 
age under the head of ‘‘stationery’’). 


42 


“It is true that this court said, in 
the case of Cole v. White County, 32 
Ark. 45, that postage stamps ‘may 
properly be considef¥ed as stationery.’ 
But that was in a case involving a 
claim of the county clerk, and it arose 
prior to the passage of section 1458 
of Kirby’s Digest [Whereby the coun- 
ty court was prohibited from auditing 
and allowing any fee or allowance not 
specifically allowed to an officer by 
lawilhe te Such a charge is not 
allowable under the statutes as they 
now stand, and especially in a case 
of an assessor, who is not required to 
discharge any duty which involves 
the use of the mails.” Columbia 
County v. Rowe, 163 S.W. 519, 520, 
111 Ark. 141, 148. 


80.. -Crook “ y. Calhoun County 
Comrs’. Ct., 39 So. 383, 144 Ala. 505 
509 : 

[a] “From an etymological point 


of view, it would seem the word has 
no connection with postage, and a sta- 
tioner today, or one who sells sta- 
tionery is not supposed to carry post- 
age stamps in his stock.” Crook v. 
Calhoun County Comrs’, Ct., 39 So. 
883, 144 Ala. 505, 507, 509. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


. meet 


and popular sense—as used in common parlance.8? 


Fancy stationery. The term covers a miscellane- 
ous assembly of leather and other goods, such as 
pocket-books, bags, card-eases and many kindred 
articles which cannot be classified.®? 


Other phrases: “Blanks and stationery,”’? “in- 
eluding vault safe, stationery and all bank fixtures 
contained therein,”** “manufacture of stationery,”®® 
“stationery and all other necessary articles,”®* and 
“such records and other stationery necessary for 
the proper conduct of their respective offices.”87 


STATION GROUNDS.®® 
STATISTICS.*°® 


state.°° 


Phrase: “Such statistics shall be at all times open 


to the public inspection.’ 


That part of political science 
which is concerned in collecting and arranging facts 
illustrative of the conditions and resources of a 


STATIONERY—STATUS 


ues.?4 
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STATUARY.°*® As a person one who professes or 
practices the art of carving images or making stat- 
As a thing, the finished production of a 
sculptor or statuary;°® and, as defined by the fed- 


eral customs laws, a term which includes the pro- 


only.°® 


STATUE.°* 


fessional productions of a statuary or of a sculptor 


A figure of a person or an animal, 
made from some solid substance, as marble, bronze, 
iron or wood;** a plastic work representing a hu- 
man or animal figure, generally in marble or bronze, 


especially such a work nearly life-size or large as 
distinguished from a ‘statuette and preserving the 


STATUS.? 


ties.® 


STAT PRO RATIONE VOLUNTAS POPULI.°2 


81. Crook  v. Calhoun County 


Comrs’. Ct., supra. 


fa] Stamps are not included in 
term.—Gregory v. Keller, 137 Ill.App. 
441, 443. 


[b] County assessor is not enti- 
tled to allowance for stamps used in 
discharge of his duties, stamps not 
being stationery. Columbia County 
v. Rowe, 163 S.W. 519, 520, 111 Ark. 
141. 


s2. 9 Americanized Encyc. Britan- 
nica p 5555 [quot Crook v. Calhoun 
County Comrs’. Ct., 39 So. 383, 144 Ala. 
505, 507; Oklahoma County v. Blake- 
ney, 48 P. 101, 5 Okl. 70, 77]. 


83. Oklahoma County v. Blakeney, 
48 P. 10, 5 OKI. 70, 77. 


[a] Election tickets are not in- 
cluded therein.—Oklahoma County v. 
Blakeney, 48 P. 101, 5 Okl. 70, 77. 


84. Gregory v. Keller, 137 Ill.App. 
441, 443. 


85. State v. Dupré, 7 So. 727, 42 
La.Ann. 561, 562. 


86. Downing v. Hinds County, 36 
So. 78, 84 Miss. 29, 32. 


[a] “Postage” included.—Downing 
v. Hinds County, 36 So. 73, 84 Miss. 
P38). Siete 


87. Columbia County v. Rowe, 163 
S.W. 519, 111 Ark, 141, 143. 


eg. See Station § 8. 
89. tatistics: 
Generally see Census 11 C.J. p 70. 


Judicial notice of facts established by 
see Evidence §§ 1987, 1988. 


90. Black L. D. [cit Wharton L. 
D.). 

91. State v. Freedy, 223 N.W. 861, 
198 Wis. 388. 


92. A maxim meaning “The will 
of the people stands in place of a 
reason.” Black L . 


[a] Applied in: Sweeney v. Ste- 
vens, 46 N.J.Law 344, 346; Livingston 
vy. Trinity Church, 45 N.J.Law 230, 
239; Aller v. Aller, 40 N.J.Law 446, 
451; Dietz’s Case, 7 A. 443, 41 N.J.Eq. 
284, 296; Rusling v. Rusling, 35 N.J. 
Hg. 120, 128 [aff 36 N.J.Eq. 606]; Col- 
lins v. Osborn, 34 N.J.Eq. 511, 521; 
National Docks R. Co. v. New Jersey 
Cent. /R. 'Co., 32. N.J.Eq. °755,'. 764; 
Farmers’ L. & T. Co. v. Hunt, 16 Barb. 
(N.Y.) 514, 525; Sears v, Shafer, 1 
Barb. 408, 411 [aff 6 N.Y. 268]; Camp- 


[59 C. J.—22] 


pert v. McDonald, 10 Watts (Pa.) 179, 


$3. Statuary: 
Copyright of see Copyright and Lit- 
erary Property §§ 114, 326. 
Duties on see Customs Duties § 54 
note 42 [a]. 


94 Viti v. Tutton, 14 F. 241, 246, 
15 Phila. (Pa.) 507. 


95. Viti v. Tutton, supra (from 
treasury department decision). 


96. Benziger v. U. S., 24 §.Ct. 189, 
192 U.S. 38, 51, 48 L.Ed. 331; Merritt 
Vio Dittanyn. LO) SeOt.25o2, te2— Ser 167) 
TOI 83, Hd. ta00 tn Win Suva. ittanys 
160 F. 408, 411, 87 C.C.A. 360. : 


[a] Tariff act of 1897 defines stat- 
uary as including only such as is cut, 
earved, or otherwise wrought by hand 
from a solid block of marble, store, 
or alabaster, or from metal, and such 
as is the professional production of a 
Statuary or sculptor. B. Altman & 
Co. v. United States, 32 S.Ct. 593, 597, 
224 U.S. 583, 56 L.Hd. 894. 


[b] Definition embraces such 
works of art as are the result of the 
artist’s own creation, or are copies 
of them, made under his direction 
and supervision, or copies of works 
of other artists, made under the like 
direction and supervision, as distin- 
guished from the productions of man- 
ufacturer or mechanic. Merritt v. 
TiffamyeeLO ws Cty.52, sha 2° WS. 167,169), 
33 L.Hd. 299. 


[ec] Statues cast from bronze, and 
touched up and made expressive by 
the hands of sculptors, are held not 
within the definition. Tiffany v. U. 
S., 65 EH. .494, 495 [aff 71-F. 691, 18 
'@. CLARY 29 ial 


[d] Term includes a marble figure 
made in the establishment of a pro- 
fessional sculptor under his written 
instructions, supplemented by his ver- 
bal instructions. Sibbel v. U. S., 124 
BE. 105, 106. 


97. See Statuary ante. 


96.-- Century, D. 
Hutchinson, 10 Hawaii 245, 247]. 


[a] Similar definition.—‘‘A lifelike 
representation of a human figure or 
animal in some solid substance, as 
marble, bronze, iron, wood.’ Oglive 
Imperial D. [quot King v. Hutchinson, 
10 Hawaii 245, 246]. 


[b] “Bust” distinguished.—King 
v. Hutchinson, 10 Hawaii 245, 247. 


Standing, state or condition.? 
law,* the legal, social relation and condition of par- 
It has been said that, while the term undoubt- 


[quot King v. 


proportions in all directions as distinguished from 
relief ;°° a solid substance formed by carving into 
the likeness of a whole living being. 


In 


99. Standard D. 
Hutchinson, supra]. 


[a] Similar definition.—A _  sculp- 
tured, cast, or molded, figure proper- 
ly of some size (as distinguished 
from a statuette or figurine) and in 
the round (as distingished from a re- 
lief or an <“intaglio).’’ ‘Century D. 
[quot King vy. Hutchinson, 10 Hawaii 
245, 247]. 


[quot King v. 


1. Webster’ D. ‘[quet™ sKinge ov. 
Hutchinson, supra]. 
[a] “An image, as a statue of Her- 


cules or of a lion.” Webster D. [quot 
King v. Hutchinson, 10 Hawaii 245, 
247]. 


2. Status quo post. 


38. Reynolds vy. Pennsylvania Oil 
Co-,, 89 -P. 610, 612, 150 Cal. 629) [eit 
Anderson L. D. 968]. 


[a] As applied to a claim the term 
can mean nothing more. Reynolds v. 
Pennsylvania Oil Co., 89 P. 610, 612, 
150 Cal. 629. : 


{b] With reference to the mar- 
riage state it ‘means the entirety, the 
marriage state with all which the 
name implies; but, after all, it is the 
mere method of stating a condition. 
So it may be appropriately used with 
reference to the marriage state. or 
with explanatory context, a minor 
condition of it.” In re Roger’s Will, 
146 N.W. 488, 491, 156 Wis. 517.— See 
ree Husband and Wife 30 C.J. p 
478. 


[ce] “Condition” used as a syno- 
nym.—Dunham v. Dunham, 57 I1l.App. 
475, 497 [atf 162 Ill. 589, 44 N.E. 841, 
Sond Ase 70s 


4. Status: 
Citizens 11 C.J. p 772 et sea. 
Colleges and Universities § 2. 
Convicts §§ 2-14. 
Director see Corporations §§ 1841, 
1866. 
Presumption of continuance of exist- 


ae see Evidence § 29 text and note 
5.1, Barney... Vv. 
Mass. 106, 108; 
3 Gray (Mass.) 387, 389. 


[a] Status has reference to the lc- 
gal social relation and condition of a 
person. Fennessey’s Case, 113 A. 302, 
304, 120 Me. 251. 


_ (b] “Whenever a condition in life 
is determined by law, and not by act 


x 


Tourtellotte, 138 
Burlen y. Shannon, 


338-500 [59 C.J.] 


edly implies relations,® it is not a mere relation.’ 


Phrases: “Claim shall be restored to the 
legal status it occupied prior to the execution,’’® 


“shall order no change of the status,”® and “status 


or occupation of merchants.”?° 


STATUS QUO.1!_ The existing state of things 
at any given date. 


STATUTA ITA INTERPRETANDA UT IN- 
‘ NOXIIS NE OBSINT.* 


STATUTA PRO PUBLICO COMMODO LATE 
INTERPRETANTUR.*4 


STATUTA SUO CLUDUNTUR TERRITORIO, 
NEC ULTRA TERRITORIUM DISPONUNT.'® 


STATUTE.'* [§ 1] A. In General. The word 
. in its general application to the written law is de- 
fined elsewhere in this work.1? 


[§ 2] B. In Phrases—1. In Singular. The word 
has frequently been construed in phrases.*® 


Statute merchant. A proceeding where a man is 
bound before a mayor or bailiff of a corporate town, 
who has power to take such bonds or recognizances 
to pay a certain sum of money at a fixed date; if 
there be default in payment, then the person in 
whose favor it is made comes before the officer 
taking the statute, and prays him to certify it under 
his seal, upon which there issues a writ to execute 


of the parties, it is correctly denomi- 
nated a status in jurisprudence, and 
even in the terminology of the com- 
In re Ziegler, 143 


12. 
[a] 


Black L. D. 


“The status quo means the 
original position of the parties at the 


STATUS—STATUTE-FAIR 


the statute.? 


Statute penalty. A penalty fixed by statute as 
a punishment for the violation of some provision 
of law.?° 


Statute staple. A™ security for a debt acknowl- 
edged to be due, so called from its being entered 
into before the mayor of the staple, that is to say, 
the grand mart for the principal commodities or 
manufactures of the kingdom, formerly held by act 
of parliament in certain trading towns.?* 


Other phrases: “A statute affecting the safety of 
persons,”’2? “a statute enacted for the safety of em- 
ployees,”2* “statute of the state,”’* and “statute 
mile.”?5 


[§ 3] 2. In Plural. The word in its plural form 
has likewise been construed in phras+s.?° 


Statutes of amendments and jeofailes. Certain 
statutes are called statutes of amendments and jeo- 
failes, because, where a pleader perceives any slip 
in the form of his proceedings, and acknowledges 
the error (jeofaile), he is at liberty, by those stat- 
utes, to amend it.?7 : 

Other phrase: “Statutes for the distribution of 
the personal estates of intestates.”?® 


STATUTE FAIR. A fair at which laborers of 
both sexes stood and offered themselves for hire.?® 


v. Alston, 12 Heisk. (Tenn.) 581, 585]. 
See also cross references under Pen- 
alty 48 C.J. p 781. 


mon law _ itself.” time of the consummation of the] 21. Black L. D. [cit 2 Blackstone 

N.Y.S. 562, 82 Misc. 346, 352. sale.” Creer v. Active Automobile}| Comm. p 160; 1 Stephen’s Comm. p 
[ce] “Right” not synonymous.—| Exch., 121 A. 888, 892, 99 Conn. 266. 287]. 

Ue ee Bryant, 133 N.W. 266, 271, 13. A maxim meaning “Statutes [a] In other respects it resembled 


6. De la Montanya v. De la Mon- 


are to be so interpreted that they may 
not hurt the innocent.” 


the statute-merchant but like that 


Morgan Leg.| has now fallen into disuse. 2 Black- 


tanya, 44 P. 345, 112 Cal. 101, 115, 53 
Am.S.R. 165, 32 L.R.A. 82. 


[a] “Relationship” synonymous.— 
Calhoun v. Bryant, 133 N.W. 266, 271, 
28 S.D. 266. 

[b] Derivatively the word relates 
to relationship.—Zooma’s Case, 121 A. 
232, 123 Me. 36; Fennessey’s Case, 113 
A. 302, 304, 120 Me. 251. 

7, Dela Montanya vy. De la Mon- 
tanya, 44 P. 345, 112 Cal. 101, 115, 53 
Am.S.R. 165, 32 L.R.A. 82. 

[a] “The very meaning of the 
-word ‘status,’ both derivative and as 
defined in legal proceedings, forbids 
that it should be applied to a mere 
relation.” De la Montanya y. De la 
Montanya, 44 P. 345, 112 Cal. 101, 115, 
538 Am.S.R. 165, 22 L.R.A. 82. 

8. Reynolds vy. Pennsylvania Oil 
€o., -89°P. 610; 612; 150 ‘Cal v629r 

9. Fennessey’s Case, 113 A. 302; 
304, 120 Me. 251. 

10. Tatsumi Masuda vy. Nagle, 55 
¥F.(2d) 623, 625. 

ll. “Status” ante. 


Restoration to status quo: 
On cancellation of: 


Instrument see Cancellation of In- 
struments §§ 93-114. 


oe of stock see Corporations § 


On rescission of: 


Contract generally see Contracts §§ 
679-681. 

Sales contract see Sales §§ 257-265, 
914, 1074. 


Upon avoidance of contracts by in- 
fants see Infants § 166. 


Max. [cit Halkerstone Max. 171]. 


14. A maxim meaning “Statutes 
made for the public good ought to 
be liberally construed.” Peloubet 
Leg. Max. [cit Jenkins Cent. 21]. 


15. A maxim meaning ‘Statutes 
are confined to their own territory, 
and have no extraterritorial effect.” 
Black L. D. 


[a] Applied in: In re New York 
Foundling Hospital, 79 P. 231, 9 Ariz. 
105, 116, 7 L.R.A.N.S. 306;  Wood- 
Hope v. Spring, 4 Allen (Mass.) 321, 


16. Statute of: 


Distribution see Descent and Distri- 
bution § 5. 


Frauds see Frauds, Statute of 27 C. J. 
jog lakes 


Ages see Pleading § 583 note 6 
a]. 


Limitations see Limitations of Ac- 
tions 37 C. J. p 666 et seq. 


Merton see Merton, Statute of 40 C. J. 
p 652. 
Uses: 


Generally see Trusts [39 Cyc 203 et 
seq]. 


ie au eoting charities see Charities 
De 

Wills see Wills [40 Cyc 997 note 37]. 
17. See Statutes § 1. 
18. See cases infra this section. 


19. Yates vy. Peo., 6 Johns. (N. Y.) 
387, 404. See also De Mercatoribus 
LS Cridaep ytS 2. 


“Merchant” 40.C. J. p 643. 


20. Bouvier L. D. [quot Woodward 


serice Comm. p 160; 1 Stephen’s Comm. 
p . 


22. Butler Bros. v. American Fi- 
delity Co.,. 139 N.W. 355, 357, 120 
Minn. 157, 44 L.R.A.N.S. 609. 


23. Cochran v. Atchison, T. & S. 
BY. Ry. Co., 198 P6855 L090 Kan 802) 
Great Northern Ry. Co. v. Donaldson, 
38 S.Ct. 230, 232, 246. UrS. 121; 62.1: 
Ed. 616, Ann.Cas.1918C 581. 


24. Ex p. Collins, 48 S.Ct. 585, 586, 
277 U.S. 565, 72 L.Ed. 990. 


25. See Mile 40 C. J. p 658 text 
and notes 45-47. 


26. See cases infra this section. 


27. Bouvier L. D. [quot State ex 
rel. Smith v. Trimble, 285 S.W. 729, 
ery tines Mo. 166]. See also Pleading 


[a] The amendment, however, is 
seldom made; but the benefit is at- 
tained by the court’s overlooking the 
exception. Bouvier L. D. [quot State 
ex rel. Smith v. Trimble, 285 S.w. 
729, 731, 315 Mo. 166]. 


“Jeofaile” 33 C.J. p 833. 


28. In re Morgan, 63 S. J. 759, 12 
L.T.Rep.N.S. 573, 575. ieee 

29. Black L: D. 

[a] Origin of statute-fairs was 


that when the proclamations of the 
Sessions were to be made, both mas- 
ters and laborers were in the habit of 
attending to hear what the rates of 
hiring were to be, and to make bar- 
gains for hiring for the ensuing term. 
These meetings, however, were not 
from time immemorial. Simpson. v. 
Wells, G. R. 7 Q. B. 214, 217. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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STATUTES 


Peattors not in this Title, treated elsewhere in this Work, see Cross References infra p 521] 
ANALYSIS : 
I. DEFINITIONS, DISTINCTIONS, AND NATURE [sub-analysis p 501] 
II. SOURCE OF STATUTE LAW [sub-analysis p 501] 
il, ENACTMENT, REQUISITES, AND VALIDITY IN GENERAL [sub-analysis p 501] 
IV. INITIATIVE AND REFERENDUM [sub-analysis p 507] 
V. GENERAL, SPECIAL, PUBLIC, PRIVATE, AND LOCAL LAWS [sub-analysis p 509] 
VI. SUBJECTS OR OBJECTS AND TITLES OF ACTS [sub-analysis p 510] 
VII. AMENDMENTS [sub-analysis p 512] 
VIII. CODIFICATION, REVISION, AND COMPILATION [sub-analysis p 513] 
IX. REPEAL, SUSPENSION, and REVIVAL [sub-analysis p 514] 
X. CONSTRUCTION AND OPERATION [sub-analysis p 515] 
XI. PLEADING [sub-analysis p 520] 
XII. EVIDENCE [sub-analysis p 520] 


SUB-ANALYSIS 


I. DEFINITIONS, DISTINCTIONS, AND NATURE [§§ 1-8] p 521 
A. Definitions and Distinctions [§§ 1-7] p 521 

. Statute [§ 1] p 521 

. Statute Law [§ 2] p 522 

. Statute under Civil Law [§ 3] p 522 

. Statutes of England [§ 4] p 522 

. Act [§ 5] p 522 

. Resolutions and Joint Resolutions [§ 6] p 522 

. Municipal Ordinance as Statute [§ 7] p 522 

B. Nature of Statutes [§ 8] p 522 


II. SOURCE OF STATUTE LAW [(§§ 9-13] p 523 
A. In General [§ 9] p 523 

B. Federal Statutes [§ 10] p 523 

C. State Statutes [§ 11] p 523 

D. Territorial Statutes [§ 12] p 523° 

E. Effect of Transfer of Territory [§ 13] p 523 


Ill. ENACTMENT, REQUISITES, AND VALIDITY IN GENERAL [§§ 14-226] p 524 
A. Existence and Status of Legislative Body [§§ 14-17] p 524 
1. In General [§ 14] p 524 
2. Competing Legislative Bodies [§ 15] p 524 
3. Membership under Unconstitutional Apportionment [§ 16] p 524 
4, Membership Where Failure To Apportion [§ 17] p 524 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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B. Powers and Duties of Legislative Body [§§ 18-25] p 525 
1. In General [§ 18] p 525 
2. Special or Extra Session [§§ 19-22] p 526 
a. In General [§ 19] p 526 
b. Call or Proclamation [§ 20] p 526 
ce. Special Message after Legislature Convenes [§ 21] p 527 
d. What May Be Considered [§ 22] p 528 
3. Powers of Separate Branches of Legislature [§§ 23-25] p 531 
a. In General [§ 23] p 531 
b. Revenue Bills [§§ 24-25] p 531 
(1) In General [§ 24] p 531 
(2) Powers and Functions of Senate [§ 25]‘p 533 
C. Duration of Session [§ 26] p 534 
D. Notice for Local or Special Acts [§§ 27-35], p 534 
1. Necessity [§§ 27-29] p 534 
a. In General [§,27] p 534 
b. Illustrations of Acts within Requirement [§ 28] p 536 
c. Illustrations of Acts Not within Requirement [§ 29] p 536 
2. Sufficiency of Notice [§§ 30-31] p 538 
a. In General [§ 30] p 538 
b. Amendatory and Repealing Acts [§ 31] p 539 
3. Publication of Notice [§§ 32-35] p 540 - 
a. In General [§ 32] p 540 
b. Proof of Publication [§§ 33-35] p 541 
(1) In General [§ 33] p 541 
(2) Entry on Journals [§ 34] p 542 
(3) Recital in Act [§ 35] p 548 
E. Mode of Enactment [§§ 36-38] p 543 
1. In General [§ 36] p 5438 
2. By Bill [§ 37] p 543 
3. By Joint or Concurrent Resolution [§ 38] p 543 
F. Introduction of Bills and Proceedings before Passage [§§ 39-71] p 544 
1. Time for Introduction [§ 39] p 544 
2. Place of Introduction [§ 40] p 546 
3. Proceedings before Passage [§§ 41-71] p 546 
a. Reference to Committees [§§ 41-42] p 546 
(1) In General [§ 41] p 546 
(2) Journal Entries [§ 42] p 546 
b. Printing [§§ 43-46] p 547 
(1) Bills [§ 43] p 547 
(2) Amendments [§§ 44-46] p 547 
~ (a) In General [§ 44] p 547 
(b) Recommended by Conference Committee [§ 45] p 548 
(¢) Journal Entries [§ 46] p 548 
©. Reading of Bills [§§ 47-58] p 548 
(1) Reasons for Requirement [§ 47] p 548 
(2) Necessity [§§ 48-49] p 548 
(a) Under Constitutional Provisions [§ 48] p 548 
(b)* Under Legislative Rules [§ 49] p 550 
(3) What Constitutes Reading [§§ 50-55] p 550 
(a) In General [§ 50] p 550 
(b) Requisites and Sufficiency [§§ 51-52] p 550 
aa. In General [§ 51] p 550 
bb. Time of Reading [§ 52] p 551 
(c) Enactment by Reference [§ 53] p 551 


aoe 


For later cases, developments and changes in the law see Annotations, same title and section number 
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(d) Suspension of Rules [§§ 54-55] p 551 
aa. In General [§ 54] p 551 
bb. Mode of Suspension [§ 55] p 551 
(4) Journal Entries [§§ 56-58] p 552 
(a) In General [§ 56] p 552 
(b) Sufficiency [§ 57] p 552 
(¢) Presumptions [§ 58] p 553 
d. Amendment of Pending Bills [§§ 59-71] p 554 
(1) Authority To Amend [§§ 59-65] p 554 
(a) In General [§ 59] p 554 
(b) Constitutional Restrictions [§ 60] p 554 
(c) Amendment of Title [§ 61] p 556 
(d) In Either House [§ 62] p 556 
(e) In Committee [§ 63] p 556 
(f) When Proposed by Governor [§ 64] p 557 
(g) Number of Amendments [§ 65] p 557 
(2) What Constitutes Amendment [§ 66] p 557 
(u) Reading of Amendments [§§ 67-69] p 557 
(a) In General [§ 67] p 557 
(b) Substituted Bill [§ 68] p 558 
(c) Suspension of Rules [§ 69] p 559 
(4) Voting on Amendments [§ 79] p 559 
(5) Journals [§ 71] p 559 
GQ. Passage of Bills [§§ 72-99] p 560 
1. In General [§ 72] p 560 
2. Meaning of Terms [§§ 73-74] p 560 
a. “Passage” [§ 73] p 560 
b. “Final Passage” [§ 74] p 560 
3. Time of Passage [§§ 75-76] p 561. 
a. In:General [§ 75] p 561 
b. Constitutional Provisions [§ 76] p 561 
4. Voting on Bills [§§ 77-82] p 561 
a. Persons Entitled To Vote [§ 77] p 561 
b. Mode of Voting [§§, 78-80] p 562 
(1) In General [§ 78] p 562 
(2) Under Constitutional Provisions [§§ 79-80] p 562 
(a) In General [§ 79] p 562 
(b) “Yeas” and “Nays” [§ 80] p 562 
ce. Number of Votes Required [§§ 81-82] p 563 
(1) In General [§ 81] p 563 
(2) Under Provisions Applicable to Specified Bills [§ 82] p 564 
5. Entry of Vote [§§ 83-86] p 567 
a. In General [§ 83] p 567 
b. Under Constitutional Requirements [§§ 84-86] p 567 
(1) In General [§ 84] p 567 
(2) Confined to Bills Within Purview of Provision [§ 85] p 568 
(3) Sufficiency of Entry [§ 86] p 568 
4. Transmission of Bill and Concurrence in Amendments [§§ 87-93] p 568 
a. In General [§ 87] p 568 
b. Concurrence in Amendments [§§ 88-93] p 570 
(1) Necessity [§ 88] p 570 
(2) Voting To Coneur [§§ 89-91] p 570 
(a) In General [§ 89] p 570 
(b) Mode of Voting [§ 90] p 570 
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(c) Number of Votes Required [§ 91] p 570 
(3) Construction and Effect [§ 92] p 571 
(4) Journal Entries [§ 93] p 571 : 
7. Journals [§§ 94-98] p 573 
a. In General [§ 94] p 573 
b. Requisites and Sufficiency [§§ 95-96] p 573 | 
(1) In General [§ 95] p 573 


(2) Showing Compliance with Constitutional Requirements [§ 96] p 573 


ec. Correction of Entries [§ 97] p 574 
d. Construction [§ 98] p 574 
8. Legislative Rules and Compliance Therewith [§ 99] p 575 


H. Approval by Local Authorities Prior to Presentation to: Exécutive [§ 100] p 575 


I. Approval or Veto by Executive Authority [§§ 101-121] p 575 
1. In General [§ 101] p 575 
2. Presentation to Executive [§§ 102-105] p 576 
' a. Necessity for Presentation [§ 102] p 576 
b. Time of Presentation [§ 103] p 577 
c. Manner of Presentation [§ 104] p 577 
d. Recall after Presentation [§ 105] p 578 
3. Time for Executive Action [§§ 106-109] p 578 
a. In General [§ 106] p 578 
b. Effect of Adjournment of Legislature [§§ 107-109] p 579 
(1) In General [§ 107] p 579 
(2) Temporary Adjournment; Recess [§ 108] p 581 
(3) Return on Reassembling [§ 109] p 581 
4. Approval [§§ 110-111] p 582 
a. In General [§- 110] p 582 
b. Reconsideration [§ 111] p 582 
5. Veto by Executive [§§ 112-120] p 583 
a. In General [§ 112] p 583 
b. Disapproval and Return of Bill [§§ 113-119] p 583 
(1) In General [§ 113] p 583 
(2) Appropriation Bills [§§ 114-115] p 583 
(a) Veto of Items [§ 114] p 583 
(b) Disapproval of Portion of Single Item [§ 115] p 584 
(3) Veto Message [§ 116] p 585 
(4) Completed Return [§§ 117-119] p 585 
(a) In General [§ 117] p 585 
(b) After Adjournment of Legislature [§§ ane p 586 
aa. In General [§ 118] p 586 
bb. Filing with Secretary of State [§ 119] p 586 
ec. Failure To Approve or Return [§ 120] p 586 
6. Passage over Veto [§ 121] p 587 
J. Enrollment, Authentication, Filing, and Publication [§§ 122-144] p 587 
, 1. Enrollment after Passage [§§ 122-125] p 587 
sia a. In General [§ 122] p 587 
b. Errors and Changes Made in Enrollment [§ 123] p 588 
¢c. Variance between Enrolled Bill and Journal [§§ 124-125] p 589 
(1) Where Enrolled Bill Not Conclusive [§ 124] p 589 
(2) Where Enrolled Bill Conclusive [§ 125] p 590 
2. Signature of Legislative Officers [§§ 126-134] p 590 
a. Necessity [§§ 126-129] p 590 
(1) Under Constitutional Provisions [§ 126] p 590 
(2) Under Statutes [§ 127] p 590 
(3) Under Joint Rules [§ 128] p 591 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(4) On Passage over Veto [§ 129] p 591 
- Who May Sign [§ 130] p 591 
Time of Signing [§ 131] p 591 
Location and Sufficiency [§ 132] p 592 
Proof of Signing and of Contents of Certificate [§§ 133-134] p 592 
(1) In General [§ 133] p 592 
(2) Entries in Journal [§ 134] p 592 
3. Filing [§ 185] p 593 
4. Publication [§§ 136-144] p 593 
a. Necessity [§ 136] p 593 
b. Time of Publication [§ 137] p 594 
ce. Manner and Details of Publication [§§ 138-140] p 594 
(1) In General [§ 138] p 594 
(2) Method of Publication [§ 139] p 595 
(3) Contracts for Publication [§ 140] p 595 
d. Sufficiency of Publication [§§ 141-144] p 595 
(1) In General [§ 141] p 595 
(2) Errors in Publication [§§ 142-144] p 595 
‘ (a) In General [§ 142] p 595 
(b) Variance from Enrolled Bill [§ 143] p 595 
(c) Variance from Journal [§ 144] p 596 
K. Form and Requisites [§§ 145-177] p 596 
1. In General [§ 145] p 596 
2. Formal Parts [§§ 146-157] p 596 
a. Number [§ 146] p 596 
b. Title [§ 147] p 596 
c. Enacting Clause [§§ 148-153] p 597 
(1) Necessity [§§ 148-149] p 597 
(a) In General [§ 148] p 597 
(b) Under Constitutional Provisions [§ 149] p 597 
(2) Purpose of Clause [§ 150] p 597 
(3) Time of Affiaing [§ 151] p 597 
(4) Sufficiency [§§ 152-153] p 598 
(a) In General [§ 152] p 598 
(b) Constitutional Provisions as Directory o or Mandatory [§ 153] p 598 . 
Articles, Sections, and Section Numbers [§ 154] p 599 
. Parenthetic Material [§ 155] p 599 
. Affirmative Enactment Inserted as Proviso [§ 156] p 599 
g. Index [§ 157] p 599 a 
8. Language Employed and Statement of Provisions [§§ 158-166] p 599 
f a. In General [§ 158] p 599: 
b. Imperfections and Defects [§ 159] p 600 
ce. Certainty and Definiteness [§§ 160-166] p 601 
(1) In General [§ 160] p 601 
(2) Expression of Legislative Intent [§ 161] p 605 
(3) Susceptibility to Construction [§ 162] p 606 
(4) Conflicting Provisions in Act [§ 163] p 608 
(5) Prior Conflicting Laws [§ 164] p 609 
(6) Reference to Other Laws [§ 165] p 609 
(7) Reference to Extrinsic Facts [§ 166] p 610 
4. Incorporation of, or Reference to, Prior Statute [§§ 167-175] p 610 
a. Purpose of Incorporation [§ 167] p 610 
b. Right To Incorporate [§§ 168-171] p 610 
(1) In General [§ 168] p 610 
(2) Under Constitutional Provisions [§§ 169-171] p 611 
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(a) In General [§ 169] p 611 
(b). Prohibiting Making Other Laws Applicable by Reference [§ 170] p 612 
(c) Prohibiting Extension or Conferring of Laws by Reference [§ 171] p 615 
©. What May Be Incorporated [§§ 172-175] p 618 ai 
(1) Federal or Laws of Other States [§ 172] p 618 
(2) Lapsed, Repealed, or Invalid Laws [§ 173] p 618 
(3) Future Provisions [§ 174] p 618 
(4) Ordinances [§ 175] p 618 
5. Provisions for Enforcement [§ 176] p 618 - 
6. Offenses Connected with Enactment [§ 177] p 620 ‘ 
L. Determination of Validity of Enactment [§§ 178-203] p. 620 
. Judicial Authority and Duty in General [§ 178] p 620° 
. Necessity of Determination [§ 179] p 621 
. Necessity and Mode of Raising Question [§ 180] p 621 
. Question of Law or Fact [§ 181] p 621 
. Scope of Inquiry in General [§ 182] p 621 
. Evidence as to Enactment and Form of Publie Statutes [§§ 183-201] p 622 
a. Presumptions in Favor of Validity in General [§ 183] p 622 
b. Presumptions as to, and Impeachment of, Enrolled Act Generally [§§ 184-186] p 623 
(1) Rule of Absolute Conclusiveness [§ 184] p 623 
(2) Contrary Rule [§ 185] p 625 
(3) Exceptions to, and Limitation of, Rules [§ 186] p 627 
e. Presumptions as to Particular Matters [§§ 187-192] p 623 
(1) Reading Bill [§ 187] p 628 
(2) Taking and Entry of Vote by Yeas and Nays [§ 188] p 628 
(3) Printing and Publication [§ 189] p 629: 
(4) Time of Approval and Taking Effect [§ 190] p 629 
(5) Notice of Application for Passage of Special or Local Act [§ 191] p 629 
(6) Miscellaneous Matters [§ 192] p 630 
d. Admissibility of Evidence Other than Legislative Journals [§§ 193-196] p 630 
(1) In General [§ 193] p 631 
(2) Records and Other Written Matter [§ 194] p 631 
(3) Parol Evidence [§ 195] p 632 
(4) Admissions and Agreements [§ 196] p 633 
. Admissibility and Effect of Printed and Enrolled Copies of Statutes [§ 197] p 633 
. Conclusiveness of Legislative Journals [§ 198] p 634 
Proof of Passage of Act Not Enrolled or Authenticated [§ 199] p 634 
. Weight and Sufficiency of Evidence [$§ 200-201] p 635 
(1) In General [§-200] p 635 
(2) Where Journals Silent [§ 201] p 637 
7. Evidence as to Enactment of Private Statutes [§ 202] p 638 
8. Effect of Decision in Favor of Validity of Enactment [§ 203] p 639 
M. Recognition of Invalid Act [§ 204] p 639 
N. Effect of Partial Invalidity [§§ 205-226] p 639 
1. Rules Stated [§§ 205-207] p 639 
a. General Rule [§ 205] p 639 
b. Determination of Severability of Statute [§ 206] p 642 
ce. Statutory Declaration as to Effect of Partial Invalidity [§ 207] p 647 
2. Application of Rules [§§ 208-224] p 648 
a. Acts Relat'ng to Political Divisions and Officers [§§ 208-211] p 648 
(1) Courts and Judicial O ficers [§ 208] p 648 
(2) State Boards and Officers [§ 209] p 650 
(3) Counties, Towns, and Municipalities [§ 210] p 651 
(4) Schools and School Districts [§ 211] p 655 < 
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b. Acts Relating to Private Corporations [§ 212] p 656 
¢. Acts Relating to Particular Subjects [§§ 213-224] p 658 
(1) Public Improvements and Assessments Therefor [§ 213] p 658 
(2) Appropriations, Expenditures, and Disposition of Public Funds [§ 214] p 661 
(3) Taxation [§ 215] p 662 
(4) Elections and Apportionment [§ 216].p 665 
(5) Regulation of Business in General [§ 217] p 666 
(6) Regulation of Commerce [§ 218] p 668 
(7) Regulation of Labor and Employment [§ 219] p 670 
(8) Licenses and License Taxes [§ 220] p 671 
(9) Intoxicating Liquors [§ 221] p 673 
(10) Public Offenses, Prosecutions, and Punishment [§ 222] p 675 
(11) Civil Remedies and Procedure [§ 223] p 677 
(12) Miscellaneous Statutes [§ 224] p 679 
3. Subjects and Titles of Acts [§§ 225~226] p 680 
a. Separable Provisions [§ 225] p 680 
b. Inseparable Provisions [§ 226] p 683 


4 


IV. INITIATIVE AND REFERENDUM [§§ 227-306] p 685 


A. 


paw 


Definitions [§§ 227-229] p 685 

1. Initiative [§ 227] p 685 

2. Referendum [§ 228] p 685 

3. Act or Measure [§ 229] p 685 
History and Purpose [§ 230] p 685 
Constitutional Provisions [§ 231] p 686 


. Exercise of Powers under Initiative and Referendum [§§ 232-236] p 687 


1. Powers of People [§§ 232-234] p 687 

a. In General [§ 232] p 687 

b. Under Initiative [§ 233] p 687 

e. Under Referendum [§ 234] p 687 1 
2. Power of Legislature To Enact Laws [§§ 235-236] p 688 

a. In General [§ 235] p 688 

b. In Aid of Initiative and Referendum [§ 236] p 689 


. Maiters Subject or Not Subject to Initiative [§§ 237-242] p 689 


1. Appropriation Measures [§ 237] p 689 
2. Convening Legislature [§ 238] p 690 
8. Legislative Reapportionment [§ 239] p 690 
4. Religion [§ 240] p 690 
5. State Prohibition [§ 241] p 690 
6. Taxation [§ 242] p 690 
Matters Subject or Not Subject to Referendum [§§ 243-252] p 690 
1. In General [§ 243] p 690 
2. Affecting Particular Localities [§ 244] p 690 
3. Emergencies Calling for Immediate Relief [§§ 245-246] p 691 
a. In General [§ 245] p 691 
b. Preservation of Public Peace, Health, and Safety [§ 246] p 692 
4. Highways [§ 247] p 693 
5. Legislative Reapportionment [§ 248] p 693 
6. Ratification of Amendment to Federal Constitution [§ 249] p 693 
7. Support of Government and Its Existing Institutions [§§ 250-251] p 693 
a. In General [§ 250] p 693 
b. Taxation [§ 251] p 694 
8. Other Matters [§ 252] p 695 


G. Circulation of Petitions [§ 253] p 695 


mot: 


Petition [§§ 254-277] p 696 
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1. In General [§ 254] p 696 
2. Signatures to Petition [§§ 255-263] p 697 
a. In General [§ 255] p 697 
b. Who May or Must Sign [§ 256] p 697 
ce. Method of Signing [§ 257] p 697 
Signer’s Address [§ 258] p 698 
. Date of Signing [§ 259] p 698 
. Genuineness [§ 260] p 698 
. Number of Signatures [§§ 261-262] p 699 
(1) In.General [§ 261] p 699 
(2) Counting Signatures [§ 262] p 700 
h. Withdrawal of Signatures [§ 263] p 700 a 
3. Verification [§§ 264-267] p 700 
a. In General [§ 264] p 700 
b. When Made [§ 265] p 700: 
ce. Who Must or May Verify [§ 266] p 700 
d. Sufficiency [§ 267] p 701 
4. Certification [§§ 268-270] p 701 
a. In General [§ 268] p 701 
b. Who Must or May Certify [§ 269] p 702 
c. Sufficiency [§ 270] p 702 
5. Printing Measures on Petitions [§ 271] p 703 
6. Attaching Copy of Measure to Petition [§ 272] p 703 
7. Amendment of Petitions [§ 273] p 704° 
8. Supplemental Petitions [§ 274] p 704 
9. Protests and Objections to Sufficiency [§§ 275-277] p 704 
a. In General [§ 275] p 704 
b. Protests as to Signatures [§ 276] p 704 
c. Hearing on-Protests [§ 277] p 705 
I. Filing of Petition [§§ 278-280] p 705 . 
1. In General [§ 278] p 705 
2. Time for Filing [§§ 279-280] p 706 x 
a. For Initiation of Measures [§ 279] p 706 
b. For Referendum [§ 280] p 706 
. Certification of Measure by Attorney-General [§ 281] p 707 
. Titles and Enacting Clauses of Proposed Measures [§ 282] p 707 
Notice of Proposed Measures [§§ 283-284] p 708 
1. In General [§ 283] p 708 
'2. Publication [§ 284] p 708 
M. Elections [§§ 285-294] p 709 
1. In General [§ 285] p 709 
2. Duties of Secretary of State [§§ 286-287] p 710 
a. In General [§ 286] p 710 
b. Duty To Submit to Electorate [§ 287] p 711 
3. Ballot Title [§§ 288-289] p 711 
a. In General [§ 288] p 711 
b. Reference to Attorney-General [§ 289] p 712 
4. Submission Clause [§ 290] p 712 
5. Notice of Election [§ 291] p 712 
6. Number of Votes Necessary [§ 292] p 713 
7. Canvass of Votes [§ 293] p 713 
8. Special Elections [§ 294] p 713 
N. Injunction and Mandamus [§§ 295-299] p 714 
1. In General [§ 295] p 714 
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2. Against Secretary of State [§§ 296-299] p 715 
a. In General [§ 296] p 715 
b. Filing Petition [§ 297] p 715 
ce. Certification [§ 298] p 715 | 
d. At Whose Instance; Parties [§ 299] p 715 
O. Time When Act Takes Effect [§§ 300-302] p 716_ 
1. When No Referendum Had after Passage by Legislature [§ 300] p 716 
2. When Referendum Had after Passage by Legislature [§ 301] p 717 
3. Measure Approved under Exercise of Initiative [§ 302] p 718 
Operation and Effect of Referendum Approval [§ 303] p 719 
Operation and Effect of Referendum Disapproval [§ 304] p 719 
Power To Amend or Repeal Measures Enacted by Vote of People [§§ 305-306] p 719 
1. Power of Legislature [§ 305] p 719 
2. Power of People [§ 306] p 720 


V. GENERAL, SPECIAL, PUBLIC, PRIVATE, AND LOCAL LAWS [(§§ 307-370] p 721 
“A. Power To Enact in General [§ 307] p 721 
B. Constitutional Authorization, Requirements, and Prohibitions [89 308-317] p 721 
1. In General [§ 308] p 721 
2. Uniformity of Operation of General Laws [$$ 309-310] p 722 
a. In General [§ 309] p 722 
b. Subsequent Legislation Affecting Uniformity [§ 310] p 724 
3. Prohibition of Special, Private, or Local Laws [§§ 311-313] p 724 
a. In General [§ 311] p 724 
b. Where Provision Has Been Made by General Law [§ 312] p 725 
ce. Where Provision Can Be Made by General Law [§ 313] p 725 
4, Grant of Special Privileges [§ 314] p 726 
5. Suspension of General Laws for Benefit of Individual, Corporation, or Association 
[§ 315] p 727 
6. Special Legislation Varying General Law as to Private Rights [§ 316] p 728 
‘ 7. Indirect Enactment of Special Laws by Partial Repeal of General Laws [§ 317] p 728 
c. What Are General, Special, Public, Private, and Local Laws [§§ 318-326] p 728 
1. General Laws [§§ 318-320] p 728 
a. In General [§ 318] p 728 
b. Validity and General Tests of Classification [$ 319] p 732 
e. Laws Subject to Local Option as to Adoption [§ 320] p 734 
. Laws of General Nature [§ 321] p 734 
. Special Laws [§ 322] p 735 
. Public Laws [§ 323] p 736 
. Local Laws [§ 324] p 737 
. Private Laws [§ 325] p 738 
. Determination of Character [§ 326] p 738 
D. PD ieeiian Subjects of Legislation [§§ 327-369] p 739 
1. Personal Status, Rights, and Relations [§ 327] p 739 
2. Occupations and Employments [§ 328] p 739 
3. Property Rights [§ 329] p 741 
4. Contracts and Rights and Liabilities Thereunder [§ 330] p 742 
5. Interest [§§ 331-332] p 743 
a. In General [§ 331] p 743 
b. Building and Loan Associations [§ 332] p 744 
6. Corporations [§§ 333-336] p 744 
a. Creation and Regulation [§ 333] p 744 
b. Amendment, Renewal, or Repeal of Charters [§§ 334-335] p 746 
(1) In General [§ 334] p 747 
(2) Extension or Renewal [§ 335] p 748 
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ce. Corporations within Constitutional Provisions [§ 336] p 748 
7. State Government and Administration Thereof [§ 337] p 748 
8. Counties, Cities, Towns, and Other Local Governmental Bodies [§9. 338-357] p 749 
a. Necessity of General Law [§§ 338-347] p 749 
(1) In General [§ 338] p 749 3 
(2) Bodies within Constitutional Provisions [§ 339] p 749 
(3) Creation, Alteration, and Dissolution [§§ 340-342] p 750 
(a) In General [§ 340] p 750 
(b) Amendment of Charter [§ 341] p 751 
(c) Surrender or Repeal of Charter [§ 342] p 752 
(4) Boundaries [§§ 343-344] p 752 
(a) In General [§ 343] p 752 
(b) Annexation and Detachment of Territory [§ 344] p 753 
(5) Governmental Functions [§§ 345-347] p 753 
(a) In General [§ 345] p 753 
(b) Under Constitutional Requirement of Uniformity in Town and County 
Governments [§ 346] p 755 
(ec) Location and Removal of County Seat [§ 347] p 755 
b. What Constitutes General Law [§§ 348-357] p 755 
(1) In General [§ 348] p 755 
(2) Rules Governing Classification [§ 349] p 755 
(3) Classification under Mandatory Constitutional Provisions [§ 350] p 758 
(4) Classification by Population [§§ 351-352] p 759 
(a) In General [§ 351] p 759 
(b) Census as Test [§ 352] p 760 
(5) Statutes Applicable to One or a Few Localities Only [§ 353] p.760 
(6) Effect of Constitutional Provision Requiring Uniform System of Government 
[§ 354] p 761 
(7) Cities Having Special Charters [§ 355] .p 761 
(8) Cities Which Have Adopted Commission Form of Government [§ 356] p 762 
(9) Laws Establishing or Removing County Seats [§ 357] p 763 
9. Public Matters [§§ 358-364] p 763 
. Public Funds and Property [§ 358] p 763 
. Public Health [§ 359] p 764 
. Highways and Other Public Works; Public Utilities [§ 360] p 765 
. Police and Fire Protection [§ 361] p 771 
. Care of Poor, Dependent, Delinquent, and Defective [§ 362] p 771 
. Schools and School Districts [§ 363] p 772 
. Taxes [§ 364] p 775 
10. Adm‘nistration of Justice [§§ 365-868] p 777 
a. Courts and Their Jurisdiction [§ 365] p 777 
b. Justices of Peace [§ 366] p 780 
ce. Civil Remedies and Procedure [§ 367] p 780 
d. Criminal Offenses, Procedure, and Punishment [§ 368] p 785 
11. Public Officers [§ 369] p 787 
E. Curative Statutes [§ 370] p 791 


Mroetaes®e 


VI. SUBJECTS OR OBJECTS AND TITLES OF ACTS [§§ 371-420] p 792 
A. Constitutional Provisions [§§ 371-377] p 792 
1. In General [§ 371] p 792 
2. Construction [§§ 372-373] p 794 
a. In General [§ 372] p 794 
b. As Mandatory or Directory [§ 373] p 796 
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3. To What Legislation Applicable [§§ Ramon p 797 
a. In General [§ 374] p 797 
b. Private, Local, or Public Laws [§ 375] p 797 - 
e. Codifications and Revisions [§ 376] p 798 
4. Operation and Effect [§ 377] p 799 
B. Subject or Object [§§ 378-386] p 800 
1. Definitions and Distinctions [§ 378] p 800 
2. Single or Multiple Subjects [§§ 379-386] p 800 
. In General [§ 379] p 800 
- Branches or Subdivisions of Subject ['§ 380] p 802 
. Means of Effectuating Object [§ 381] p 803 
Penalty or Remedy for Noncompliance [§ 382] p 803 
. Repeal of Existing Laws [§ 383] p 803 
. Provision for Submission of Act to Popular Vote [§ 384] p 803 
Specification of Time Act Takes Effect [§ 385] p 804 
Amendatory Acts [§ 386] p 804 
C. Title [59 387-400] p 804 
1. Form, Requisites, and Sufficiency [§§ 387-392] p 804 
a. In General [§ 387] p 804 
b. Generality and Comprehensiveness [§§ 388-389] p 808 
(1) In General [§ 388] p 808 
(2) Title Broader than Act [§ 389] p 809 
ce. Construction of Title [§ 390] p 809 
d. Reference to Extrinsic Document [§ 391] p 810 
e. Error, Redundancy, or Surplusage in Title [§ 392] p 811 
2. Matters Covered by Title [§§ 393-400] p 811 
a. In General [§ 393] p 811 
‘b. Means of Effecting Principal Object [§ 394] p 814 
. Penalty or Remedy [§ 395] p 814 
Submission to Popular Vote [§ 396] p 815 
. Effect of “Ete.” or Similar Expression in Title [§ 397] p 815 
. Repeals [§§ 398-399] p 816 
(1) Incidental Repeal of Inconsistent Statutes [§ 398] p 816 
(2) Repealing Acts [§ 399] p 816 
g. Amendatory Acts [§ 400] p 816 
-D. Particular Subjects of Legislation [§§ 401-420] p 819 
1. Civil Remedies, Practice, and Procedure [§ 401] p 819 
2. Crimes and Frauds [§ 402] p 821 
3. Governmental Matters [§§ 403-410] p 824 
. State Government and Administration [§ 403] p 824 
Municipal Corporations and Local Government [§ 404] p 825 
. Taxation and Public Funds [§ 405] p 829 
. Public Works [§ 406] p 831 
. Schools and School Districts [§ 407] p 835 
. Public Officers and Employees [§ 408] p 836 
. Courts, Judges, and Jurors [§ 409] p 838 
. Elections and Registration of Voters [§ 410] p 839 
4. Personal Rights [§§ 411-413] p 840 
a. In General [§ 411] p 840 
b.° Corporations and Associations [§ 412] p 840 
c. Businesses, Occupations, and Employments [§ 413] p 843 
5. Property Rights [§§ 414-419] p 846 
a. In General [§ 414] p 846 
b. Contracts [§ 415] p 847 
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ce. Interest [§ 418] p 847 
d. Manufacture or Sale of Goods, Etc. [§ 417] p 847 
e. Liens [§ 418] p 848 
f. Domestic Animals; Wild Life [§ 419] p 848 
6. Intoxicating Liquors; Narcotics [§ 420] p 849 


VII. AMENDMENTS [§§ 421-479] p 850 
A. Definition and Nature [§ 421] p 850 
B. Power To Amend [§ 422] p 851 
C. Statutes Subject to Amendment [§§ 423-432] p 852 
1. Repealed Statutes [§§ 423-426] p 852 
a. Statutes Repealed in Toto [§§ 423-424] p 852, 
(1) View That Repealed Statutes Cannot Be Amended [§ 423] p 852 
(2) Contrary View [§ 424] p 853 
b. Statutes Repealed in Part [§ 425] p 853 
_ ¢ Statutes Repealed by Mistake [§ 426] p 854 
2. Statutes Previously Amended [§ 427] p 854 
3. Unconstitutional Statutes [§§ 428-429] p 854 
a. Unconstitutional in Part [§ 428] p 854 
b. Unconstitutional in Toto [§ 429] p 855 
4. Statutes Which Have Expired [§ 430] p 856 
5. Special Laws [§ 431] p 856 
6. Miscellaneous [§ 432] p 856 
D. Amendment of General Law by Special Act [§ 433] p 857 
E. EHapress or Implied Amendments [§ 434] p 857 
F. Requisites and Sufficiency [§§ 435-477] p 857 
1. In General [§ 435] p 857 
2. Title of Amending Act [§ 436] p 858 'f 
3. Identification of Statute Amended [§§ 437-444] p 858 
a. Necessity [§ 437] p 858 
b. Requisites and Sufficiency [§§ 438-444] p 859 
(1). In General [§ 438] p 859 
(2) Reference to Title of Act Amended [§ 439] p 859 
(3) Reference to Official Compilations [§ 440] p 860 
(4) Reference to Unofficial Compilations [§ 441] p 861 
(5) Reference to Session Laws [§ 442] p 861 
(6) In What Part of Bill Made [§ 443] p 861 
(7) Clerical Errors or Omissions [§ 444] p 862 
4. Setting Forth Statute as Amended [§§ 445-465] p 863 
a. In Absence of Constitutional Regulation [§ 445] p 863 
b. Under Constitutional Provisions [§§ 446-465] p 863 
(1) In General [§ 446] p 863 
(2) Reason for, and Purpose of, Provisions [§ 447] p 865 
(3) Construction of Constitutional Provisions [§ 448] p 866 
(4) Whether Provisions Prospective or Retrospective [§ 449] p 866 
(5) Acts within Constitutional Provisions [§§ 450-461] p 866 
(a) In General [§ 450] p 866 
(b) Private Acts [§ 451] p 868 
(c) Repealing Acts [§ 452] p 868 
(d) Act Amending Statutes Declared Unconstitutional or Repealed [§ 453] p 
868 
(ec) Acts Independent and Complete in Themselves [§§ 454-461] p 868 
aa. In General [§ 454] p 868 


bb. Acts Amending Other Legislation by Implication Only [$$ 485-- 


456] p 871 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(aa) In General [§ 455] p 871 
(bb) Reason for Rule [§ 456] p 872 
-ec. Supplemental Acts [§§ 457-458] p 873 
(aa) Statement of Rule [§ 457] p 873 
(bb) Eatent and Limits of Rule [§ 458] p 873 
dd. Reference Acts [§§ 459-461] p 875 
(aa) Nature and Purpose [§ 459] p 875 
(bb) Not within Constitutional Provisions [§§ 460-461] p 876 
aaa. In General [§ 460] p 876 
bbb. Particular Acts Considered [§ 461] p 877 
(6) Requisites and Sufficiency of Compliance with Constitutional Requirements [§§ 
462-465] p 879 
(a) In General [§ 462] p 879 
(b) Sufficiency of Setting Out Statute as Amended [§ 463] p 880 
(ec) Reference to Prior Amendments of Amended Statute [§ 464] p 881 
(d) Reénacting Other Section than That Designated [§ 465] p 881 
5. Georgia Constitutional Provision [§§ 466-470] p 881 
a. In General [§ 466] p 881 
b. Description of Statute To Be Amended [§ 467] p 881 
ce. Description of Alteration To Be Made [§ 468] p 882 
d. In What Part of Bill Made [§ 469] p 882 
e. Acts Not within Provision [§ 470] p 882 
6. Tennessee Constitutional Provision [§§ 471-476] p 883 
a. Contents and Purpose of Provision [§ 471] p 883 
b. Necessity for Recital [§§ 472-473] p 883 
(1) In General [§ 472] p 883 
(2) Acts Not within Provision [§ 473] p 884 
c. Requisites and Sufficiency of Recital [§§ 474-476] p 884 
(1) Substance of Statute [§ 474] p 884 
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A. In General [§ 480] p 887 
B. Commissioners Appointed To Codify or Revise [§ 481] p 888 
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(5) Judicial Construction [§§ 613-614] p 1036 
‘(a) In General [§ 613] p 1036 
(b) Foreign Statutes [§ 614] p 1037 
g. Evidence To Aid Construction [§ 615] p-1037 
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ec. Construction with Reference to Civil Law [§ 618] p 1040 
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(1) In General [§ 619] p 1041 
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(d) General and Special Statutes [§ 623] p 1056 
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a. Provisos [§§ 638-642] p 1087 
(1) Nature and Purpose [§ 638] p 1087 
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(b) Conflict between Proviso and Enacting Clause [§ 642] p 1091 
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b. Revisions and Codes [§§ 648-651] p 1098 
(1) In General [§ 648] p 1098 
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(3) Legislative and Judicial Construction [§ 650] p 1102 : 
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(4) Consideration of Reports or Notes of Revisers or Code Commissioners [§ 651] p 


1102 
ce. Repealing Acts [§ 652] p 1102 
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(3) Statutory Provisions [§ 661] p 1119 
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6. Legislative Grants [§ 664] p 1122 
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a. In General [§ 665] p 1124 
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ce. Liberal Construction Required by Legislative Enactment [§ 667] p 1128 
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10. Revenue Laws [§ 670] p 1131 
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(1) In General [§ 692] p 1159 


For later cases, developments and changes in the law see Annotations, same title and section number 


518 


as ae 


STATUTES [59 C.J.) 519 


(2) Statutes Declaratory of Rule [§ 693] p 1169 
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CROSS REFERENCES 


Constitutionality of statutes: 

Generally see Constitutional Law 12 C. J. p 653. 
also particular titles in this Work. 

Bills of attainder see Constitutional Law §§ 820-823. 

Curative acts see Constitutional Law §§ 785-802. 

Pa a of law see Constitutional Law §§ 956— 

EAS eee of laws see Constitutional Law §§ 

Ex post facto laws see Constitutional Law §§ 803-819. 

Impairment of obligation of contracts see Constitu- 
tional Law §§ 593-777. 

Personal, civil, and political rights see Constitutional 
Law §§ 444-484. 

Police power see Constitutional Law §§ 412-443. 

Relating to remedies for injuries see Constitutional 
Law §§ 1100-1112, 


See 


Retrospective laws see Constitutional Law §§ 778-784, 

Vested rights see-.Constitutional Law §§ 485-592, 
Ordinances see Municipal Corporations §§ 796-970. 
Other legislative acts and proceedings of: 

States § 341 et seq. 

Territorities [38 Cyc 205]. 

United States [39 Cyc 695]. 
Statute of frauds see Frauds, Statute of 27 C. J. p 113. 
Statutes of limitation see Limitations of Actions 37 C. J. 


p 666. 

Statutes relating to crimes see Criminal Law 16 C. J. 
p 1 et seq, and especially §§ 28-39. See also particu- 
lar Criminal titles in this Work. 

Statutes relating to specific matters see particular ti- 
tles in this Work. 


I. DEFINITIONS, DISTINCTIONS, AND NATURE 


[By Puiuip H. Crawrorp JR.] 


[§ 1] A. Definitions and Distinctions—1. Stat- 
ute. It is usual to describe a statute as a written 
law, lex scripta,! to distinguish it from the unwrit- 
ten,” or the common law,’ lex non seripta.* In gen- 
eral, a statute may be described as the written will of 
the legislature® rendered authentic by certain pre- 
seribed forms and solemnities,® prescribing rules of 
action or civil conduct? with respect to persons,’ 
things,® or both;?° and a statute has been described 
as an expression of “the public will by the lawmak- 
ing power,”?!! and “the crystallization of the inten- 


into a positive law.”!2, However, this description 
to an extent is unsatisfactory as the common law is 
not necessarily unwritten,!* and in certain states 
has been declared by specific constitutional provision 
to include statutes.1¢ There are also written laws, 
such as constitutions,t® treaties,1® and municipal 
ordinances,1? which are not within the ordinary 
meaning of the term “statutes.” The meaning of 
the term varies according to the connection in which 
it is used,*® and an enactment to which a state gives 
the force of law is a statute, although not originat- 


tion of the legislature, as to what shall be the rule, 


1. ‘Lex scripta”’ 36 C.J. p 1049. 
“Written law’’ see Law § 29. 
2. “Unwritten law” see Law § 28. 


[a] Statutes, state and national, 
are equally the expressions in writing 
of the sovereign or legislative will, 
known in ancient and elementary, law 
books, as leges scripta, or written 
laws, as distinguished from the leges 
non scripta, the unwritten or com- 
mon law. The latter owe their bind- 
ing force to the principles of justice 
as declared by the courts and to long 
usage and consent of the nation or 
people. The former, to the positive 
command or declaration of the su- 
preme power. Dwarris St. (Potter 
ed) p 35. 


3. “Common law”? 12 C.J. p 175. 
4, “Tex non scripta” 36 C.J. p 1049. 


5. State v. Partlow, 91 N.C. 550, 
49 Am.R. 652. 


Cross references: 
Legislature: 
Defined see Legislature 36 C.J. p 
987. 


Distinguished from other depart- 
ments see Constitutional Law § 
236. 

People as branch of legislature see 

infra §§ 227-306. 


6 Enactment and requisites to vS- 
lidity see infra §§ 14-226. 


7. See cases infra this note. 


[a] A statute has been defined as: 
(1) “An act of ordinary legislation, 
by the appropriate organ of the gov- 
ernment; the provisions of which are 
to be executed by the executive or 
judiciary, or by Officers subordinate 
to them.” Eakin v. Raub, 12 Serg. & 
R. (Pa.) 330, 348. (2) “An act of the 
legislature as an organized body, ex- 
pressing its collective will.” State 
v. Partlow, 49 Am.R. 652, 91 N.C. 550. 
(3) An act of the legislature declar- 
ing, commanding, or_ prohibiting 
something. In re Van Tassell’s Will, 


196 N.Y.S. 491, 119 Mise. 478. (4) 
“Any enactment, from whatever 
source originating, to which a State 
gives the force of law.’’ New Orleans 
Waterworks Co. v. Louisiana Sugar 
Refining Co., 8 S.Ct. 741, 748, 125 U.S. 
18, 31 L.Ed. 607. (5) “Any law di- 
rectly passed by the Legislature of a 
state, and any enactment to which a 
state gives the force of law.”’ Federal 
Trust Co. v. East Hartford Fire Dist., 
283 F. 95. (6) “The express written 
will of the legislature rendered au- 
thentic by certain prescribed forms 
and solemnities.” Federal Trust Co. 
v. East Hartford Fire Dist., 283 F. 95. 
(7) “The written will of the legisla- 
ture, solemnly expressed according 
to the forms necessary to constitute it 
the law of the state.” Bouvier L. D. 
[quot Lane vy. Missoula County, 13 P. 
yi 6 Mont, 473, 481 (per McLeary, 


[b] Statutes are ‘‘those rules of 
conduct which are introduced by the 
law-making power in an express and 
positive form, and which control the 
particular cases and circumstances to 
which they relate or describe.” 
Dwarris St. (Potter ed) p 38. 


[e] Figurative definition.—“A 
statute is simply a fresh particle of 
legal matter dropped into the previ- 
ously existing ocean of law.’’ Bishop 
Cr. L. [quot State v. Rechnitz, 52 P. 
264, 265, 20 Mont. 488]. 


[dad] “The natural meaning of ‘stat- 
ute of a state’ is a statute or law 
enacted directly by the Legislature 
of the state.’”’ Cumberland Tel. & Tel. 
Co. v. City of Memphis, 198 F, 955, 
957. r 


[e] Permanent statute is one 
which is understood to continue in 
force until its repeal. Palcher v. U. 
S., 11 F. 47, 3 McCrary 510. 


{f] Organic law is the constitution 
of the United States and of the state, 
and is altogether written. Other 
written laws are denominated “stat- 
utes.” Or. Annot. Codes & Sts. § 

J 


ing in the legislature.?? 


The word “statute” in its, 


734, 
8 See cases supra note 7. 


9. State v. Partlow, 91 N.C. 550, 
40 Am.R. 652 (attempt at legislative 
expression regarding sale of liquor). 


10. See cases supra note 7. 


Il. State v. Silver Bow Refining 
COs 252 3 P 23015 8, Monta d. 


Legislative expression of public 
will under initiative and referendum 
see infra §§ 232-234. 


12. State v. Silver Bow Refining 
Co., 252 P. 301, 304, 78 Mont. 1. 


13. Written or statute law distin- 
guished see Common Law § 1. 


14. See Common Law §§ 3, 4. 

15. See Constitutional Law §§ 4, 5. 

Different kinds of constitutions see 
Constitutional Law §§ 4-10. 

16. See Treaties [38 Cyc 962]. 

Conflict between treaty and: 
Ba) congress see Treaties [28 Cyc 


State constitutions and state statutes 
see Treaties [38 Cyc 977]. 


17. See infra § 7. 


18. Williams v. Bruffy, 96 U.S. 176, 
24 L.Ed. 716 (any enactment, from 
whatever source originating, to which 
a state gives the force of law, is a 
statute of the state, within the mean- 
ing of the act regulating the appellate 
jurisdiction of the supreme court of 
the United States over the judgments 
and decrees of state courts). 


[a] Enactment of confederacy, 
although void as such, may be treat- 
ed as the statute of the state by 
whose sanction it was enforced as a 
law of that state. Stevens v. Griffith, 
4 S.Ct. 288, 111 U.S. 48, 51, 28 L.Ed. 
348. 

19. New Orleans Waterworks Co. 


v. La. Sugar Refining Co., 8 S.Ct. 741, 
125 U.S. 18, 31 L.Ed. 607; Williams 
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broadest sense may be construed as meaning regu- 
lation,2® rule,?1 law,?? or legal process, at equity 
or common law.?? 

“Statutory provisions” may be applied to any ex- 
press enactment emanating from potent legislative 
authority.?+ 

[§ 2] 2. Statute Law. “Statute law” is frequent- 
ly used interchangeably with statute,?> and has 
been held to mean the same.?® However, the term 
is broader in its meaning, as it includes not only 
statutes as defined above,?? but also judicial inter- 
pretation and application of such statutes.?* 


[§ 3] 3. Statute under Civil Law.?® Under the 
civil law, “statutes” is a term applied to all sorts 
of laws and regulations; to every provision of law 
which permits, ordains, or prohibits anything.*° 


[§ 4] 4. Statutes of England. “Statutes of Eng- 
land,” as used in a statute providing that none of 
such statutes shall be considered as laws of the 
state, mean acts of parliament,*' enacted by the 
king, by the assent of the lords, spiritual and tem- 
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poral, and of the commons and parliament assem- 
bled.®? 


[§ 5] 5. Act.2? The word “act”** is the appro- 
priate and usual one used in defining a bill®® after 
it has been enacted by the legislature.*® 


[§ 6] 6. Resolutions and Joint Resolutions.** 
“Resolution” and “joint resolution” have been de- 
fined elsewhere in this work and there distinguished 
from “statute” and “law.’?§ 


[§ 7] 7. Municipal Ordinance as Statute.*® Un- 
der certain circumstances a municipal ordinance may 
be deemed to be a statute,*® although usually not 
included within the meaning of such term.*? 


[§ 8] B. Nature of Statutes. It is the positive 
declaration of what the law shall be by that branch 
of the government possessing legislative functions, 
as distinguished from the executive and judicial 
functions of codrdinate branches.*2 It either makes 
positive what is already recognized as law, modifies 
that law, or declares to be unlawful that which hith- 
erto had been lawful,4? and there can be no effective 


v. Bruffy, 96 U.S. 176, 183, 24 L.Ed. 
716. 


20. 
21. 


22. 


“Regulation” 53 C. J. p 1177. 
“Rule” 54 C. J. p 1108. 
“Baw? 36 C. J. p 957. 
In re Van Tassell’s Will, 196 
491, 119 Misc. 478. 

24, City of Portland v. State Bank 
of Portland, 214 P. 813, 107 Or. 267. 


25. Peo. v. Collins, 3 Mich. 343; 
Rohrbacher v. Jackson, 51 Miss. 735; 


23. 
N-Y.S. 


Thorne v. Cramer, 15 Barb. (N.Y.) 
112. 

“Statute” see supra § 1. 

26. Peo. v. Collins, 3 Mich. 343; 


Rohrbacher v. Jackson, 51 Miss. 735; 
Thorne v. Cramer, 15 Barb. (N.Y.) 
112. See State v. United States Ex- 
press Co., 145 N.W. 451, 164 Iowa 112 
(‘statute law’ is the written will of 
the legislature, which includes con- 
gress, solemnly expressed by the 
forms necessary to constitute it a law 
of the state or nation). 


[a] “Statutory law” is express 
written will of legislature, rendered 
authentic by certain prescribed forms 
and solemnities. Federal Trust Co. 
v. Hartford Fire Ins, Dist., 283 F. 95. 


27. See supra §'1. 

28. See case infra this note. 

[a] Statute law may properly be 
defined as the will of the nation ex- 
pressed by the legislature, expound- 
ed by the courts of justice. The leg- 
islature, as the representative of the 
nation, expresses the national will by 
means of statutes. These statutes 
are expounded by the courts so as to 
form the body of the statute law. 
Wilberforce St. L. 8. 


{b] Judicial construction of stat- 
ute becomes, so far as contract rights 
are concerned, a part of the statute, 
and has the same effect on such rights 
as an amendment of the statute by 
legislative enactment. Douglass v. 
Pike County, 101 U.S. 677, 687, 25 L. 
Ed. 968. 

29. Civil law generally see Civil 
Law 11°C. J: p 795.° 

30. Story Confl. Laws (8th ed), § 
12. See Saul v. His Creditors, 5 Mart, 
N.S. (La.) 569, 589, 16 Am.D, 212. 

[a] Under civil law statutes may 
be real or personal. A real statute is 


one which regulates property within 
the state where it is in force. A per- 
sonal statute is one which follows 
and governs the party subject to it 
wherever he goes. Saul v. His Cred- 
itors, 5;-Mart.N.S. (La.) 569, 16 Am.D. 
212; Columbia Bank v. Walker, 14 
Lea (Tenn.) 299. 


31. Levy v. McCartee, 6 Pet. (U.S.) 
102) tle ee ade eats 


[a] It is frequently provided by 
state statute or constitutional provi- 
sions that the statutes of England in 
aid of the common law, passed prior 
to the fourth year of the reign of 
James I, with certain exceptions, and 
which are not local in their nature, 
are in full force and effect, except so 
far as inconsistent with the statutes 
of the state or of the United States. 
Plumleigh v. Cook, 13 Ill. 669; Steven- 
son v. Cloud, 5 Blackf. (Ind.) 92. 


Common law as included in statutes 
see Common Law § 2. 


English statutes as a source of 
American common law see Common 
Law § 7. 


32. 1 Blackstone Comm. 85; 
Prince’s Case, 8 Coke 18b, 20a, 77 Re- 
print 496. 


[a] There must be agreement of 
these three legislative authorities be- 
fore their enactments assume the 
form of statutes. Wilberforce St. L. 
10. The difference between an act of 
parliament and a resolution of one 
branch of the legislature was shown 
in the case of Stockdale v. Hansard, 
9 A&E. 1, 3 Jur. 905, 8 L.J.Q.B. 294, 
CA Steal Died Iw BH OE ORI Wy wey 


33. “hegislative act” see Legisla- 
tive 36 C. J. p 986. 


34 “Act”? 1 C.J. p 911. 
35. “Bill” 7 C.J. p 1178. 


Introduction of bills and proceed- 
ings before passage see infra §§ 39-71. 


36. Peo. v. City of Buffalo, 157 
N.Y.S. 938, 93 Misc, 275 [aff 161 N.Y.S, 
706, 175 App.Div. 218 (aff 116 N.E. 
1068, 220 N.Y. 715)]. 


[a] An act relating to legislative 
reapportionment of state is “law.” 
ities v. Hinkle, 286 P. 839, 156 Wash. 


Passage of bills generally see infra 
§§ 72-99. 


§ 38. 


38. See Resolution 54 C.J. pp 720, 
721. See also Law § 34. 


39. Municipal ordinance: 
wee see Municipal Corporations 


Impairing obligation of contract see 
Constitutional Law § 601. 


ore Bet meaning of “law” see Law’ 


40. See cases infra this note. 


[a] City of Charleston had power 
to pass ordinances relating to taxa- 
tion that became a law of the state. 
Murrary v. Charleston, 96 U.S. 440, 24 
L.Ed. 760. To same effect New York 
Home Ins. Co. v. Augusta City Coun- 
cil, 93 U.S. 116, 23° Lebids 825. 


[b] Los Angeles city charter (St. 
[1889]), as An instrument of govern- 
ment and in its political provisions, 
is a statute, within the meaning of 
Civ. Code § 1622, providing that all 
contracts may be oral, except when 
required by statute to be in writing. 
Frick v. City of Los Angeles, 47 P. 
250, 251, 115 Cal. 512. 


41. Rutherford v. Swink, 35 S.W. 
554, 96 Tenn. 564 (a municipal ordi- 
nance was held not to be a statute in 
the sense in which that word is used 
in a statute providing that the repeal 
of a statute does not affect any pen- 
alty incurred nor any proceeding com- 
menced under the statute repealed). 
ah also Municipal Corporations § 


42. See cases infra this note. 
[a] To declare what law is or has 
been is judicial power; to declare 


what the law shall be is legislative. 
Ogden vy. Blackledge, 2 Cranch (‘U.S.) 
272, 2 L.Ed. 276. 


“Judicial act” see Judicial § 6. 
“Legislative act” 36 C.J. p 986. 


“Legislative act” distinguished 
from “Judicial act’? see Judicial § 4. 
See also Constitutional Law § 236 
(distinction between legislative and 
other departments). 


43. Bishop Written Laws § 5. 


[a] Statutes are divided thus: 
“Public and private; declaratory and 
remedial; perceptive, prohibitive, 


37. Enactment or passage see infra’ permissive and penal; temporary and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


§§ 8-13] 


and operative law essentially different from the 
clearly expressed statute law.44 When duly enact- 
ed it becomes controlling with respect to the matter 
to which it properly relates, and unless transcribing 
certain fixed constitutional limitations, its effect is 
absolute until again changed by like legislative au- 
thority,*® and although a statute and constitution 
are of unequal dignity*® both are laws resting up- 


II. 
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on the will of the people.47 Since in its ordinary 
sense a statute is the written expression of the leg- 
islative will,#* no single member of it, nor all the 
members _as individuals, ean be heard to say what: 
the meaning of a statute is;*® it must speak for and 
be construed by itself by means and signs to which, 
as appears on its face, it has reference.®°® 


SOURCE OF STATUTE LAW 


[By Pamir H. Crawrorp Jr.] 


[§ 9] A. In General. A statute ordinarily owes 
its existence to the act of that branch of govern- 
ment the functions of which are legislative®! as 
distinguished from the executive’? and judicial®® 
functions of the codrdinate branches. The power to 
enact statutes is variously conferred by fundamen- 
tal authority upon legislative bodies,®4 or upon the 
sovereign®® in accordance with the form of govern- 
ment established in the particular jurisdiction. 


[§ 10] B. Federal Statutes. The federal consti- 
tution has vested the power of making laws in con- 
gress consisting of the senate and the house of rep- 
resentatives.°® Congress may adopt state legisla- 
tion and thus give it the sanetion of federal legisla- 
tion.57 Other federal authorities may be clothed 
with‘the power of making rules and regulations with 
the force of statutes, or performing other duties 
more or less legislative in their character, but when 
so enacted they are not deemed statutory and are 
not within the scope of this article.** 


[§ 11] C. State Statutes. In the several states 
legislative bodies are created by constitutional pro- 


perpetual.” Peo. v. Wright, 70 Ill. 
388, 399 [quot Potter Dwarris]. 


44. In re Brown’s Ex’r, 226 N.Y.S. 


Powers and functions see Constitu- 
tional Law §§ 375-400. 


54. See Constitutional Law § 237. 


vision,®® bearing similarity to that of congress and 
having such legislative authority as may be con- 
ferred upon them by the constitution.£° In some 
states, at least for some purposes, the people are 
by the constitution constituted a part of the “leg- 
islative power” for the enactment of statutes.®1 


[§ 12] D. Territorial Statutes. The territories of 
the United States are subject to the legislative au- 
thority of congress,®? and statutes in force in ter- 
ritories are enacted either by congress itself or by 
representative bodies therein upon which congress 
has conferred legislative authority.6* The validity 
of a statute enacted by a territorial legislature de- 
pends upon a grant of power from congress and must 
conform thereto,°* as well as to the constitution of 
the United States.®®* 


{[§ 13] E. Effect of Transfer of Territory. Where 
territory is transferred from one jurisdiction to an- 
other, the statutes in force at that time remain so 
until changed by subsequent statutory enactment 
by the legislative body of the latter jurisdiction,®® 
except so far as they may be in direct conflict with 


Mont. 124. 


Ok1.—Allen v. Reed, 60 P. 782, 63 P. 
867, 10’ -Okl. 1053 ‘Goodson=-v. U2 S35 
54 P. 423, 7 Okl. 117; Brown v. Park- 


1, 130 Mise. 865 [mod 232 N.Y.S. 371, 
225 App.Div. 759]. 


45. Slack v. Maysville, ete., R. Co., 
13 B.Mon. (Ky.) 1. 


46. State v. Brantley, 74 So. 662, 


112 Miss. 812, 113 Miss. 786, Ann.Cas. | 


1917E 723. 

47. State v. Brantley, supra. 

48. See supra § l. 

49. State v. Partlow, 91 N.C. 550, 
49 Am.D. 652. 

{al Otherwise each individual 
might attribute to it a different mean- 
ing, and thus the legislative will and 
meaning be lost sight of. State v. 
Partlow, 91 N.C. 550, 49 Am.R. 652. 

50. State v. Partlow, supra. 

Construction generally see infra §§ 
563-655. 

51. Legislative: 

Defined see Legislative 36 C.J. p 986. 
Encroachment on: 
Executive see Constitutional Law 
§§ 318-322. 
Judiciary see Constitutional Law 
§§ 239-317. 
Powers see Constitutional Law §8§ 
234-411. 


52. Executive powers and func- 
tions see Constitutional Law §§ 401- 
411. 


53. Judicial: 


-Encroachment of legislature see Con- 
stitutional Law §§ 387-392. 


55. Reservation of legislative pow- 
ers to sovereignty of people under in- 
itiative and referendum see infra §§ 
22 


56:0.) 5. Const; art. 17 § 1, 


57. In re Coy, 8 S.Ct..1263, 127 U.S. 
731, 32 L.Ed. 274; Ex p. Yarbrough, 
37S. Ct. 152) 110M. S651) 28° Lid. 274: 
U: Sve O'Toole, 236 £25993. [aft 37 
S:Ct2 407,243) WS. 476, 61 Ld? 857). 


Power of ‘congress to legislate see 
United States [39 Cyc 697]. 


58. Delegation of legislative pow- 
ers see Constitutional Law §§ 237-274. 


59. See States § 42 et seq. 
60. See Constitutional Law § 234. 
61. See infra §§ 227-306. / 


62. See Territories [38 Cyc 209, 
205]. 


63. Territory v. Lee, 2 Mont. 124; 
Allen v. Reed, 60 P. 782, 63 P. 867, 10 
Okl. 105; Goodson v. U. S., 54 P. 4238, 
CEOS 7. 4 


64. U.S.—Cope v. Cope, 1T S.Ct. 
222, 187 U.S. 682, 34 L.Ed. 832; Mor- 
mon Church vy. U. S., 10 S.Ct. 792, 136 
U.S. 1, 34 L.Ed. 478. 


Dak.—Territory v. O’Connor, 41 N. 
W. 746, 5 Dak, 397, 3 L.R.A. 355. 


Idaho.—Stevenson vy. Moody, 12 P. 
902, 2 Idaho (Hasb.) 260; Taylor v. 
Stevenson, 2 Idaho (Hasb.) 180, 9 P. 
642; Betts v. Butler, 1 Idaho 185. 


Mont.—Territory v. Guyott, 22 P. 
134, 9 Mont. 46; Territory v. Lee, 2 


er; 39) PB. 567%, 2 Okls 2582)" Parris sve 
Henderson, 33 P. 380, 1 Okl. 384. 


Philippine.—Omo y. Govt., 11 Phil- 
ippine 67. 


Utah.—Peo. v. Daniels, 22 P. 159, 6 
Utah 288,5 L.R.A. 444. 


[a] Attempt to apply prescriptive 
period of ten years to mineral lands 
(Act No. 648 of Philippine Commis- 
sion) is void because in conflict with 


act of congress of July 1, 1902. Omo 
v. Govt., 11 Philippine 67. 
65. Territory v. Blomberg, 11 P. 


671, 2 Ariz. 204; Territory v. Daniels, 
22 P. 159, 6 Utah 288, 5 L.R-A. 444. 


66. De la Rama v. De la Rama, 26 
S.Ct. 485, 201 U.S. 3038, 50 L.Ed. 765; 
Borrty. (Os S., 24s S:Ctsn80 sal pe Wise 
138, 49 L.Ed. 128; De Lima v. Bid- 
well, 21 S.Ct. 748, 182 U.S. 1, 41, 45 
L.Ed. 1041; Hubgh v. New Orleans, 
ete., R. Co.,.6 La.Ann. 495, 564° Am:D: 
ae Wagner v. Kenner, 2 Rob. (La.) 
120. 


[a] Laws of Spain (1) were not 
abrogated by the transfer of the ter- 
ritory of Orleans to the United States. 
Wagner v. Kenner, 2 Rob. (La.) 120. 
(2) These laws remained in force in 
Louisiana until repealed in 1828. 
Hubgh v. New Orleans, ete., R. Co., 6 
La.Ann. 495, 54 Am.D. 565. (3) Ter- 
ritorial Practice Act of April 7, 1874 
(18 St. p 27) under which jurisdiction 
of United States supreme court does 
not extend to reéxamining facts, but 
is limited to determining whether 
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the constitution and laws of the new sovereignty.°? 
It is a well recognized principle of international 
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law®® that the statutes of a ceded country remain 
in force until changed by the acquiring power.*® 


Ill. ENACTMENT, REQUISITES, AND VALIDITY IN GENERAL 


[§ 14] A. Existence and Status of Legislative 
If legislative bodies are 
not created and established according to the con- 
stitution’! they may not rightfully exercise their 


Body*?°—1. In General. 


powers. *? 


[§ 15] 2. Competing Legislative Bodies. 
each of two competing bodies claim to be the legal 
legislature, that body which consists of the greater 
number of members duly certified by the proper 
officers as having been elected is the legal legisla- 


ture and should be recognized.** 


[§ 16] 3. Membership under Unconstitutional 
A legislature whose members 


Apportionment.7+ 


findings support the judgment and to 
reviewing errors as to admission or 
rejection of testimony on exceptions 
duly taken, has no application to ap- 
peals from the Philippine Islands. 
De la Rama v. De la Rama, 26 S.Ct. 
485, 201. U.S’ 308, 50, L.Hd.-765. . .(4) 
Congress has not up to the present 
‘time (May 31, 1904) incorporated the 
Philippine Islands into the United 
States, and by an express provision 
of the act of July 1, 1902 (Rev. St. 
§ 1891) by which force and effect is 
given to the constitution and laws of 
the United States in the territories, 
does not apply to the Philippine Is- 
lands. . Dorr v. U. S., 24 S.Ct. 808, 195 
U.S. 138, 49 L.Ed. 128. 


[b] Act providing separate 
schools for white and colored children 
(Territorial Act of March 8, 1901 [L. 
(1901) ce 28 art 9]) was continued 
in force in the state by § 2 of the 
schedule to the constitution. Olsen 
v. Logan County Bank, 118 P, 572, 129 
Okl. 391. 


67. Leitensdorfer v. Webb, 
How. (U.S.) 176, 15 L.Ed. 891. 


[a] By substitution of new su- 
premacy, although the former politi- 
cal relations of the inhabitants were 
dissolved, their rights vested under 
the government of their former al- 
legiance or those arising from con- 
tract or usage remained in full force 
and unchanged, except so far as they 
were in their nature and character 
found to be in conflict with the con- 
stitution and laws of the United 
States. Leitensdorfer v. Webb, 20 
How. (U.S.) 176, 15 L.Ed. 891. 


68. See also International Law §§ 
84, 39 


69. U.S.—Chicago, ete., R. Co. v. 
McGlinn, 5 S.Ct. 1005, 114 U.S. 542, 
29 L.Ed. 270; Langdeau v. Hanes, 21 
Wall. 521, 22 L.Ed. 606; U.S. v. Pow- 
er, 11 How. 570, 13 L.Ed. 817; Mitch- 
Olives. Ss.09 Pete iil. 9 Tu. bidac2s3' 
U.S. v. Percheman, 7 Pet. 51, 8 L.Ed. 
604; American Ins. Co. v. 356 Bales 
of Cotton, 1 Pet. 511, 7 L.Ed. 242. 


Cal.—Macoleta v. Packard, 14 Cal. 
178; Fowler v. Smith, 2 Cal. 39, 568. 


Miss.—Chew v. Calvert, 1 Miss. 54. 


Mo.—Mitchell v. Tuckers, 10 Mo. 
260; McNair v. Hunt, 5 Mo. 300. 


Eng.—Campbell v. Hall, Cowp. 204, 
98 Reprint 1045, Lofft. 655, 98 Reprint 
848; Blankard v. Galdy, 2 Salk. 411, 


20 


ay 


were elected under an unconstitutional apportion- 
ment may be considered a de, facto legislature,’® 
the acts of which may be valid.*® 
been held that, where the court has intervened, as 


However, it has 


it may do, to prevent the election of members -un- 


Where 


tion. 


91 Reprint 356. 
See also Territories [38 Cyc 203]. 


[a] To require people of annexed 
territory to abandon all traditions, 
laws, and systems of administration, 
or to substitute for a system which 
represents the growth of generations 
a jurisdiction with which they had 
no previous acquaintance or sym- 
pathy, would be a narrow construc- 
tion of the constitution. Holden v. 
Hardy, 18 S.Ct. 383, 169 U.S. .366, 42 
L.Ed. 780. 


[b] Mexican rate of legal interest 
obtained in California before the pas- 
sage of a statute on that subject. 
Macoleta v. Packard, 14 Cal. 178. To 
eae effect Fowler v. Smith, 2 Cal. 

9, 568. 


[ec] Spanish laws controlling 
transfer and descent of property ob- 
tained in Mississippi until they were 
actually abrogated by the new gov- 
ernment. -Chew v. Calvert, 1 Miss. 
54. To same effect Mitchell vy. Tuck- 
ers, 10 Mo. 260. 


{d] Cession by state of territory 
to United States.—At time of cession 
by Kansas of exclusive jurisdiction 
over Fort Leavenworth Military Res- 
ervation, a law in force at the time 
in Kansas by which railroad compa- 
nies whose road was not enclosed by 
a lawful fence were required to pay 
owners of animals killed or wounded, 
remained in full force in the reserva- 
tion after it was ceded. ‘Chicago, 
etc., R. Co.,v. McGlinn, 5 S.Ct. 1005, 
114 U.S. 542, 29 L.Ed. 270. 


70. Right of courts to inquire into 
see infra § 178. 

71. See States § 42 et seq; United 
States. 


Distinction between legislative and 
other departments see Constitutional 
Law § 286. 


Legislature created and established 
as a separate power see Constitution- 
al Law § 234. 


72.. In re Gunn, 32 P. 470, 948, 50 
Kan. 155,-19 L.R.A. 519; State v. 
Judge, Super. Dist. Ct. 29 La.Ann. 223. 


[a] Kansas house of representa- 
tives can consist of one hundred and 
twenty-five members only. An act 
which would not have been passed if 
more than that number had not vot- 
ed either for or against it is uncon- 
stitutional. State v. Francis, 26 Kan. 


der a void apportionment,’7 a body composed of 
a membership elected notwithstanding the court’s 
action has no legal existence,’* and statutes enacted 
by it would ‘be invalid.*® 


[§ 17] 4. Membership Where Failure To Appor- 
A legislature, the members of which were 
elected after the failure of a prior legislature to 
apportion the state, is a de jure legislature,*® the 


724. 


[b] Acts of territorial legislature 
passed after the territory was admit- 
ted as a state, but prior to the elec- 
tion of a state legislature, are valid. 
State v. Hitchcock, 1 Kan. 178, 81 
Am.D. 503; State v. Meadows, 1 Kan. 
90; State v. Barnes, 55 N.W. 883, 3 
N.D: 329: 


Exercise of legislative powers gen- 
re see Constitutional Law §§ 237— . 


Presumption of validity from ac- 
quiescence see infra § 192. 


73. In re Gunn, 32 P. 470, 948, 50 
Kan. 155, 19 L.R.A. 519; Werts v. 
Rogers, 28 A.,726, 29 A. 173, 56. N.J. 
Law 480, 23 L.R.A. 354. 


74. Apportionment generally see 
States § 44 et seq. 


75. Everglades Drainage League 
v. Napoleon B. Broward Drainage 
Dist., 253 F. 246 [appeal dism 40 S.Ct. 
219, 251 U.S. 567, 64 L.Ed. 418]; Sher- 
rill vy. O’Brien, 81 N.E. 124, 188 N.Y. 
185, 117 Am.S.R. 841. 


76. Everglades Drainage League 
v. Napoleon B. Broward Drainage 
Dist., 253 F. 246 [appeal dism 40 S.Ct. 
219, 251 U.S. 567, 64 L.Ed. 418]; 
rae v. Felton, 19 P. 444, 11 Colo. 


[a] Thus a statute enacted by a 
legislature regularly organized is not 
invalid because the members were 
elected under an apportionment act 
which contained no provision for the 
representation of one county. Hughes 
v. Felton, 19 P. 444, 11 Colo. 489. 


77. State v. Cunningham, 51 N.W. 
724, 81 Wis. 440, 15 L.R.A. 561. 


78. State v. Cunningham, supra. 


79. State v. Cunningham, supra. 


80. Peo. v. Clardy, 165 N.E. 638, 
334 Ill. 160. 


_ [a] Reason for rule.—‘There is no 
indication in any of the provisions of 
the Constitution of an intention to 
penalize the people of the state ... 
to the extent that they should forfeit 
their right to elect subsequent Legis- 
latures or that members of 
a subsequent General Assembly 
should not be permitted to hold office 
as such because of the fact that a 
preceding General Assembly had re- 
fused to apportion the state.” Peo, 


Vv. 
Clardy, 165 N.E. 638, 640, 334 Ill. 160. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


*By PHILIP H. CRAWFORD Jr. (§§ 14—38). 


§§ 17-18] 


\ - ‘ 
members of which are de jure members and officers 
of such legislative assembly,®1 and whose acts are 


valid.&2 


[§ 18] B. Powers and Duties of Legislative Body 
As a general rule a legislative 
body, existing by virtue of constitutional provisions, 
will find its powers deseribed and its duties defined 
In general, a state legislature possesses 
all the powers of lawmaking inherent in any inde- 
pendent sovereignty, except so far as curtailed by 
the state** or federal constitution,®®> expressly®® and 
by fair implication,®’ unless exclusive control over 


—1l. In General. 


thereby.®? 


STATUTES 


the particular subject has been granted to the fed- 


81. Peo. vy. Clardy, supra. 


82. Peo. v. Clardy, supra; Territo- 
ry v. Braly, 29 Hawaii 7. 


838. See Constitutional Law §§ 234- 
373. See also States § 65 et seq. 


84. Cal.—Stern v. Council of City 
of Berkeley, 145 P. 167, 25 Cal.App. 
685. 


Colo.—Derver v 


ona t Gr Fea COs. Ve 
Moss, 115 P. 696, 50 Colo. 


282. 


Conn.—Lowrey v. Gridley, 30 Conn. | 


450. 


Idaho.—Ingard vy. 
293, 27 Idaho 124. 


Ind.—Central Union Telephone Co. 
v. Indianapolis Telephone Co., 126 N. 
E. 628, 189 Ind. 210. 


La.—State v. Gutierrez, 15 La.Ann. 
190; Bozant v. Campbell, 9 Rob. 411. 


Mo.—State v. Merchants’ Exch. of 
St. Louis, 190 S.W. 903, 269 Mo. 346, 
Ann.Cas.1917E 871 [aff 39 S.Ct. 114, 
248 U.S. 365, 63 L.Ed. 3001; McGrew 
v. Granite Bituminous Paving Co., 
155 S.W. 411, 247 Mo. 549. 


Mont.—Hilger v. Moore, 182 P. 477, 
56 Mont. 146; State v. Stewart, 161 
P. 309, 53 Mont. 18; State v. Cunning- 
ham, 103 P. 497, 39 Mont. 197, 18 Ann. 
Cas. 705. A 


N.Y.—Matter of McAneny, 134 N. 
Basis 2o2 N.Y. 377: Peo. v. Byrne, 
163 N.Y.S. 682, 99 Misc. 1. 

N.C.—Kornegay v. City of Golds- 
boro, 105 S.E. 187, 180 N.C. 441. 


N.D.—State v. Anderson, 118 N.W. 
22, 18 N.D. 149. 


Pa.—Duffy v. 
613. p 


Tenn.—Wright v. Cunningham, 91 


Barker, 147 P. 


Cooke, 21 Pa.Dist. 


. S.W. 293, 115 Tenn. 445. 


Va.—Commonwealth vy. Staunton 
Mut. Telephone Co., 114 S.E. 600, 134 
Va. 291. 


[a] Legislative department is 
creature of constitution by which its 
duties and limitations are well de- 
fined by Const. art 5 §§ 15, 16, 22, and 
23. McClellan v. Stein, 201 N.W. 209, 
229 Mich. 203. 


[b] Entire lawmaking power of 
state is vested in legislature, without 
restrictions except by express provli- 
sions of state or federal constitutions, 
and treaties concluded in accordance 
with the latter. Central Union Tel- 
ephone Co. v. Indianapolis Telephone 
Co., 126 N.E. 628, 189 Ind. 210. 


Limitations to legislation in special 
session see infra § 22. 


85. Cal.—Stern v. Council of City 
of Berkeley, 145 P. 167, 25 Cal.App. 
685. 

Colo.—Denver & R. G. R. 
Moss, 115 P. 696, 50 Colo. 282. 


-Ind.—Central Union Telephone Co. 


Conny: 


v. Indianapolis Telephone Co., 126 N. 
E. 628, 189 Ind. 210. 


Mo.—State v. Merchants’ Exch. of 
St. Louis, 190 S.W. 903, 269 Mo. 346, 
Ann.Cas.1917E, 871 [aff 39 S.Ct. 114, 
248 U.S. 365, 63 L.Ed. 300}; McGrew 
v. Granite Bituminous Paving Co., 
155 S.W. 411, 247 Mo. 549. 


Mont.—Hilger v. Moore, 182 P. 477, 
56 Mont. 146; State v. Stewart, 161 
P. 309, 53 Mont. 18. 


Tenn.—Wright v. Cunningham, 91 
S.W. 293, 115 Tenn. 445. 


86. See constitutional provisions, 


87. Conn.—lLowery y. Gridley, 30 
Conn. 450. 


Mo.—State vy. Merchants’ Exch. of 
St. Louis, 190 S.W. 903, 269 Mo. 346, 
Ann.Cas. 1917E, 871 [aff 39 S.Ct. 114, 
248 U.S. 365, 63 L.Ed. 300]. 


N.D.—State v. Anderson, 118 N.W. 
22, 18 N.D. 149. 


Tenn.—Wright v. Cunningham, 91 
S.W. 293, 115 Tenn. 445. 


Va.—Commonwealth  v. Staunto 
Mut. Telephone Co., 114 S.E. 600, 134 
Vaz 291. 


8s. State v. Cunningham, 103 P. 
497, 39 Mont. 197, 18 Ann.Cas. 705. 
See also Constitutional Law § 237. 


vane See Constitutional Law §§ 156- 


90. See cases supra note 84; 
infra note 91. 


91. Ariz—Gherna y. State, 146 P. 
494, 16 Ariz. 344, Ann.Cas.1916D 94. 


Del.—Wilmington v. Wolcott, ‘112 
A. 703. 


Fla.—Smith vy. Chase, 109 So. 94, 
91 Fla. 1044; Sams vy. King, 18 Fla. 
BBE 


Iowa.—Wabash Ry. Co. v. Peterson, 
175 N.W. 523, 187 Iowa 1331 (legisla- 
ture is supreme interpreter of what 
is sound public policy). 


Mass.—In re Opinion of the Jus- 
tices, 183 N.E. 453, 239 Mass. 606. 


Mo.—St. Louis v. Oeters, 86 Mo. 
456. 


Mont.—-Hilger v. Moore, 182 P. 477, 
56 Mont. 146 (authority of legislature 
to make laws is inherent if the sub- 
ject matter is one with reference to 
which any legislation may be enact- 
ed); State v. Stewart, 161 P. 309, 53 
Mont. 18 (legislative authority is 
plenary except as limited by the state 
or federal constitution). 


Ohio.—State v. Franklin County, 35 
OhioSt. 458; Cincinnati, ete., R. Co. 
v. Clinton County, 1 OhioSt. 77; State 
v. Fassig, 26 OhioCir.Ct.N.S. 81 (de- 
tails of construction within the rea- 
sonable scope of the amendment 
[Const. Amend. (1912) art 2 § 35, re- 
lating to subject of workmen’s com- 
pensation] was necessarily left to 
discretion of the legislature). 


and 
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eral government;*® but congress may legislate only 
with respect to those matters which are within the 
terms of the federal constitution.®°® 
thority conferred is legislative®® and must be exer- 
cised within the legislative scope,®! the legislature 
has the authority and it is its duty, on occasion, to 
deal with every element of human experience in- 
volved in the life of the community,®? and in the 
exercise of this authority, and in the discharge of 
this duty, the sweep of its vision is as wide as the 
confines of human knowledge.®? 
power is broad and, to an extent, dangerous, is imma- 


While the au- 


The fact that a 


OkI.—Nowkowski v. State, 116 P. 
351, 6 Okl.Cr. 123 (the legislature can- 
not change constitutional provisions 
regarding the sale of liquor). 


Pa—Matter of Clinton 
Brewst. 599. 


Tex.—First Nat. Bank v. Roller, 
(Civ.App.) 299 S.W. 917 (“It is the 
prerogative of the Legislature to 
make laws’’). 


St., 2 


[a] There is no objection in con 
stitutional sense to enactment of 
state law embodying in same words 
any test, standard, definition or rule 
prescribed by federal-law or adopted 
under its authority. In re Opinion of 
ae Justices, 1383 N.E. 453, 239 Mass. 


[b] Legislature can declare con- 
duct against public policy, although 
it fails to make such conduct punish- 
able. Wabash Ry. Co. v. Peterson, 
175 N.W. 528, 187 Iowa 1331. 


Cross references: 
Encroachment on: 


Executive ‘see Constitutional Law 
§§ 318-322. 


Judiciary see Constitutional Law §§ 
239-317. 


Legislation: 

Affecting vested rights see Consti- 
tutional Law §§ 485-592. ‘ 

Concerning personal, civil, and*po- 
litical rights see Constitutional 
Law §§ 444-494. 

Impairing obligation of contracts 
=e Constitutional Law §§ 593— 


Legislative exercise of police power 
see Constitutional Law § 417. 


Power of legislature to enact special 
or local law see infra § 307. 


Powers of courts as affecting valid- 
ity of legislation see infra § 178. 


Scope of legislative powers generally 
see Constitutional Law §§ 237, 238. 


Validation of defects in statute by 
curative act see infra § 713. 


92. Peo. v. Goldberger, 163 N.Y.S. 
663. 


93. Peo. v. Goldberger, supra. 


[a] “Legislative notice is far 
broader than judicial notice.””—Peo. 
v. Goldberger, 163 N.Y.S. 663, 666. 


[b] 'Wide latitude must of neces- 
sity be awarded legislature in enact- 
ment of laws. (1) Smith v. Chase, 
109 So. 94, 91 Fla. 1044. (2) “The 
legislative department of a _ state 
awe is intrusted with the general 
authority to make laws at discre- 
tion.” State v. Hooker, 98 P. 964, 967, 
22 Okl. 712 [quot Nowakowski v. 
State, 116 P. 351, 6 Okl.Cr. 123, 130 
(quot Gherna v. State, 146 P. 494, 498, 
16 Ariz. 344, Ann.Cas. 1916D 94)] [all 
ee FSi Const. Lim. (7th ed) p 
126]. ‘ ‘ 
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terial,®4 so long as its scope is legislative.°> Where a 
right which did not exist at common law has been 
created by statute, the legislature may impose re- 
striction thereon,®® and conditions so imposed qual- 
ify and are an integral part of the act.°’ While 
one legislature cannot bind a succeeding legislature®® 
except as to valid contracts entered into by it®® 
and as to rights which have actually vested under 
its acts,! nevertheless during sessions legislative 
bodies may do and undo, consider and reconsider, 
as often as they think proper, as only the final re- 
sult will be regarded as the thing done,” and a leg- 
islature, in the anticipation of a probable future con- 
dition, may provide legal rules to apply thereto.* 
on the other hand constitutional limitations on leg- 
islation cannot be frittered away by construction.* 
The legislature cannot do by indirection what it can- 
not do directly.® As a general rule the presumption 
is in favor of validity,°% and the burden of proof 
of showing that authority has been withdrawn from 
the legislature to enact a particular statute 1s upon 


INGYE Si 59s 
S.W.. 364, 
States § 62. 


94. McGrew vy. Granite Bitumi- 
nous Paving Co., 155 S.W. 411, 247 
Mo. 549; State v. Franklin County, 35 


STATUTES 


Williams v. Nashville, 15 
89 Tenn. 


the party attacking its validity.6 As a general rule’ 


the legislature cannot delegate its power." 


[§ 19] 2. Special or Extra Session—a. In Gener- 
al. A special or extra session or sitting of the leg- 


islature is one called for the transaction of special 


legislative business designated in the eall.*® 


[§ 20] b. Call or Proclamation. Where a gover- 
nor in calling a special session’ is required to spec- 
ify the purpose for which it is convened,® a submis- 
sicn which does not state specifically the subject 
matter on which legislation is desired grants no 
power to the general assembly.t° Within his dis- 
cretion,!1 he may confine legislation to the subjects 
specified,12 which may be done by his proclamation 
alone!® or by special message after the legislature 
has convened on eall,1* or by both;+® and he may 
limit the consideration of a general subject to a 
specified phase of it;'® but he cannot restrict the 
details springing from such subject.1* 


Supplementary proclamations. After the issu- 


12. U.S.—Devereaux v. Browns- 


ville, 29 F. 742. 
Ark.—Sims v. Weldon, 263 S.W. 42, 


487. See also 


[§§ 18-20 


OhioSt. 458. 


[a] However unreasonable or op- 
pressive, the legislature has unlimit- 
ed power to enact within constitu- 
tional limitations. McGrew vy. Gran- 
ite Bituminous Paving Co., 155 S.W. 
411, 247 Mo. 549. 


95. See supra text and note 91. 


96. Duhrkopf v. Bennett, 187 N.W. 
$13, 45 S.D. 429. 


$7. Duhrkopf v. Bennett, supra. 
98. See Constitutional Law § 238. 


99. Gilleland v. Schuyler, 9 Kan. 
569. 

fa] Such contract protected under 
federal constitution.—Manigault  v. 
Ward, 123 F. 707 [aff 26 S.Ct. 127, 199 
U.S. 473, 50 L.Ed. 274]. 


1. Gilleland v. Schuyler, 
569. 

2. Neill v. Ward, 153 A. 219, 103 
Where ig, 


3. Libby v. Olcott, 134 P..13, 66 
Or. 124. 


4. State ex rel. Diederichs v. State 
Highway Commission, 296 P. 1033, 89 
Mont. 205. 


5. Brennan v. Connolly, 173 N.W. 
511, 207 Mich. 35. 


: [a] Thus the legislature could 
not, by indirection, prohibit a munic- 
ipality from legislating on “speed- 
ing,” by providing in a law for a sys- 
tem of recording or certifying con- 
wictions to the secretary of state, 
when the ordinance did not contra- 
vene the state law. Brennan v. Con- 
nolly, 173 N.W. 511, 207 Mich. 35. 


SY. See infra §§ 183-192. 

6 Hilger v. Moore, 182 P. 477, 56 
Mont. 146. 

Burden of proof as to validity gen- 
erally see infra § 183. 

7. Delegation of legislative pow- 
ers: 


Generally see Constitutional Law §§ 
323-374. 


Je people by referendum see infra § 
34. 


9 Kan. 


8. See Peo. v. Monroe County, 20 


| (Mo.) 241 S.W. 945; 


fa] Where extra session of terri- 
torial legislature is unauthorized, an 
act passed during that session is 
without any validity whatever. 
Treadway v. Schnauber, 46 N.W. 464, 
1 Dak. 236. 


9. See constitutional provisions. 


10. Denver, etc., R. Co. v. Moss, 
115 P. 696, 50 Colo. 282; State ex rel. 
Byrne v. Edwards, (Mo.) 241 S.W. 
951; State ex rel. Rice v. Edwards, 
Long v. State, 
127 SW. 208, 58 Tex.Cr.. 209, 21 Ann; 
Cas. 405. 


“Unless the Governor, in his proc- 
lamation, specially names some par- 
ticular subject-matter of legislation 
the General Assembly, at a special 
s-ssion, is without power to pass any 
law.” Denver & R. G. R. Co. v. Moss, 
115 Py 696; 69%; 50 Colo. 282: 


[a] “State specifically” construed. 
—Under Const. art 5 § 9, requiring 
governor in submitting subjects to a 
special session to “state snecifically” 
each matter concerning which action 
is deemed necessary, he is not permit- 
ted to generalize in the submission so 
as to leave the lawmakers free to act, 
and a submission that does not ‘state 
specifically” the subject or matter on 
which legislation is desired, is void, 
and grants no power to the general 
assembly. State ex rel. Byrne vy. EKd- 
wards, (Mo.) 241 S.W. 951; State ex 
hee Rice v. Edwards, (Mo.) 241 S.w. 


_[b] It may be shown that legisla- 

tion passed at a special session of 
the Legislature was in violation of 
Const. art 3 § 40, providing that no 
legislation shall be passed at a spe- 
cial session except On subjects desig- 
nated in the governor’s proclamation 
calling the session. Lone vy. State, 
127 S.W. 208, 58 Tex.Cr. 209, 21 Ann. 
Cas. 405. 


Il. See States § 134. 


[a] Governor has sole authority 
to designate particular subject mat- 
ter to which legislation shall be di- 
rected, and by the constitution it is 
made his duty to specially name what 
the subject matter shall be. Denver 
& R. G. R. Co. v. Moss, 115 P. 696, 
50 Colo. 282. 


165 Ark. 13. 


_Colo.—Denver, ete., R. Co. v. Moss, 
115 .P. 696, 50.Colo. 282. 


Ga.—Bunger v. State, 92 S.E. 72, 
146 Ga. 672. 


Mo.—State ex rel. Byrne v. Ed- 
wards, 241 S.W. 951; State ex rel. 
Rice v. Edwards, 241 S.W. 945. 


Mont.—State v. Clancy, 77 P. 312, 
30 Mont. 529. 


Neb.—Tennant’s Case, 3 Neb. 409. 


Okl.—State v. Key, 247 P. 656, 121 
Okl. 64. 


ee ar re Likins, 72 A. 858, 223 Pa. 


Tenn.—State v. Woollen, 161 S.W. 


pads 128 Tenn. 456, Ann.Cas.1915C 
Tex.—Ex p. Fulton, 215 S.W. 331, 


86 *Tex.Cr. 149; 


13. State v. 
1006, 
465. 


14. State v. Woollen, supra. 
Special message see infra § 21. 


Woollen, 161 
128 Tenn. 456, 


S.Ww. 
Ann.Cas.1915C 


15. State v. Woollen, 161 S.w. 
eee: 128 Tenn. 456, Ann.Cas.1915C 


16. State v. Woollen, supra. 


[a] “Appropriations” was quali- 
fied by “necessary to maintain the 
State’s institutions.”’—State v. Wool- 
len, 161 S.W. 1006, 128 Tenn. 456, Ann. 
Cas.1915C 465. 


17. Sims v. Weldon, 263 S.W. 42, 
165 Ark. 13; In re Likins, 72 A. 858, 
862, 223 Pa. 456; In re Likins’ Peti- 
tion, 87 Pa.Super. 625, 636; State v. 
Woollen, 161 S.W. 1006, 128 Tenn. 456, 
Ann.Cas.1915C 465; Ex p. Fulton, 215 
S.W. 331, 86 Tex.Cr. 149. 


_“Although a Governor who has de- 
cided to convene a special session of 
the Legislature is empowered to pra- 
claim, to indicate, to designate, the 
subjects for legislative considera- 
tion at such session, he cannot by his 
proclamation, any more than he can 
by his message to the same body 
when in regular session, prescribe or 
limit the manner in which or the ex- 
tent to which the Legislature may 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 20-21] 


ance of a proclamation for the legislature to con- 
vene at a specified time, the governor may before 
such time issue an additional or supplementary proc- 
lamation, submitting additional subjects to the con- 
sideration of the extra session;!§ and after it has 
convened he may make further submissions in a 
special message ;'® but his authority over the legis- 
lature is limited to his reeommendation.?° 


Form of call; writing. In the absence of consti- 
tutional forms for communications from the gover- 
nor to the legislature, the courts will not prescribe 
a particular form and strike down a statute because 
such form was not followed,?4 but under a pro- 
vision so requiring,?? subjects presented for legis- 
lation must be submitted in writing.?® 


Details of legislation. The governor’s call or mes- 
sage need, not state the details of the legislation to 
be considered; as such matters are within the dis- 
cretion of the legislature?* and beyond the control 
of the governor except for his power of veto.?5 
Where a general object is described, the legislature 
is free to determine in what manner such object 
shall be carried into effect.?® 


STATUTES 
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Revocation of proclamation. A proclamation by 
an executive may be revoked by him or by his suc- 
cessor, and having been revoked, the legislature is 
without authority to act.27 


[§ 21] c. Special Message after Legislature Con- 
venes. As a general rule after the legislature has 
convened pursuant to a proclamation by the execu- 
tive, subjects additional to those specified in such 
proclamation may be submitted by a special mes- 
sage,”> and it has been held that the legislature may 
call a subject of legislation to the governor’s atten- 
tion, and require of him communication authoriz- 
ing it to act thereon.?® 


Address, form, and contents. A special message 
need not be addressed to the general assembly as 
a constitutional branch of government,®° and such 
message addressed to the respective houses is a mes- 
sage to the general assembly within the meaning 
of the constitution?! and is a sufficient recommenda- 
tion of the subjects to be considered.*? In general, 
in making a recommendation to a special session the 
governor is not limited as to manner, form, or pre- 
cise words to be used,** or as to the time of the 


strict the legislature as to the partic- 


dispose of these subjects which he 
designates in his proclamation as 
matters for legislative consideration.” 
In re Likins, (Pa.) 72 A. 862, 863. To 
same effect In re Likins’ Petition, su- 
pra. 


{a] It was not intention of con- 
stitution (1) to require governor to 
define, in his call for an extra ses- 
sion of the legislature, the details of 
the subjects of legislation desired, 
put only in a general way to confine 
the business to particular subjects. 
Devereaux v. Brownsville, 29 F. 742 
(Tennessee). (2) “It is not contem- 
plated that the Governor shall state 
the details of legislation in order to 
give the Legislature jurisdiction to 
consider it at a special session.” Ex 
parte Fulton, 215 S.W. 331, 334, 86 
Tex.Cr. 149. 


{b] Governor cannot dictate spe- 
cial legislation on subjects to which 
its consideration is limited. State v. 
Woollen, 161 S.W. 1006, 128 Tenn. 456, 
Ann.Cas.1915C 465. 


Details within discretion of legisla- 
ture see infra text and note 24. 


18. Foster v. Graves, 275 S.W. 653, 
168 Ark. 1033; Sims v. Weldon, 263 
S.W. 42, 165-Ark. 13; Pittsburg’s Pe- 
tition, 66 A. 348, 217 Pa. 227 [aff 28 
SiGt7 402207 U.S 16t,e529 bap A151] 3 
Pittsburg’s Pet., 15 Pa.Dist. 423. 


19. See infra § 20. 
20. State v. Clancy, 77 P. 312, 30 
Mont. 529. 


Special message generally see infra 
$21. ’ 

21. State v. Key, 247 _P. 656, 121 
Okl. 64. 


“Tt follows that the power of the 
executive over the form of his procla- 
mation and the subjects embraced 
therein continues and is plenary un- 
til the Legislature has actually con- 
vened pursuant to the call contained 


in the proclamation.” Foster v. 
Graves, 275 S.W. 653, 655, 168 Ari. 
1038. é 

22. See constitutional provisions. 


23. Manor Casino v. State, (Tex. 


Civ.App.) 34 S.W. 769 


24, In re Governor’s Proclamation, 
35) P. 530,° 19 Colo.’ 333; - Hx’ parte 


Davis,.215 S.W. 341, 86 Tex.Cr. 168; 
Ex .parte Fulton, 215 S.W. 331, 86 
Tex.Cr. 149. 


[a] Power of legislature to enact 
legislation is plenary after the gov- 
ernor’s recommendations. State v. 
Clancy, 77 P. 312, 30 Mont. 529. See 
Denver & R. G. R. Co. v. Moss, 115 
P. 696, 50 Colo. 282 (after the govern- 
or has determined and_ specially 
named in his proclamation what the 
subject of a special session shall be, 
the form, scope, and character of the 
legislation is wholly within the dis- 
cretion of the legislature). 


25. Ex p. Davis, 215 S.W. 341, 86 
Mex-Cry 68: 


[a] Governor’s veto prior to spe- 
cial session of a statute abolishing 
certain office was insufficient to ex- 
cept such office from subjects sub- 
mitted in his message as to reducing 
number of state and county officials. 
uate v. Tillotson, 143 P. 200, 43 Okl. 


[b] Vetoed bills may be returned 
by a secretary of state to a legisla- 
ture convened in extra session, but 
unless the governor calls attention 
to such bills and requires action 
thereon the legislature may not act 
on them. Jones v. Theall, 3 Nev. 233. 


Veto generally see infra §§ 101-121. 


26. U.S.—Baker vy. Kaiser, 126 F. 
317, 61 C.C.A. 308. 


Colo.—Parsons v. Peo., 76 P. 666, 
32 Colo, 221; Peo. v. Arapahoe County 
Dist. Ct., 46 P-681, 23 Colo. 150; In re 
Governor’s Proclamation, 35 P. 530, 
19 ‘Colo. 333. ; : 


Tenn.—Mitchell vy. Franklin, ete., 
Turnpike Co., 3 Humphr. 456. 
Tex.—Stockard v. Reid, 121 S.W. 


1144, 57 Tex.Civ.App. 126; Baldwin v. 
State, 3 S.W. 209, 21 Tex.App. 591. 


Wash.—State v. Fair, 76 P. 731, 35 
Wash. 127, 102 Am.S.R. 897. 


[a] Special session need not fol- 
low views of governor as to manner 
of legislating on a particular subject 
submitted. State ex rel. Byrne v. Hd- 
wards, (Mo.) 241 S.W. 951; State ex 
rel. Rice v. Edwards, (Mo.) 241 S.W. 


1945. 


[b] Where general object is rais- 
ing revenue, the governor cannot re- 


ular mode of raising such revenue, 
or as to the subject of taxation. Par- 
sons v. Peo., 76 P. 666, 32 Colo. 221. 


[c] While legislature cannot go 
beyond the specified business, yet 
within such limits it may act freely 
in whole or in part, or not at all. In 
re Governor’s Proclamation, 385 P. 
530, 19-Colo. 333. 


27. Tennant’s Case, 3 Neb. 409. 
28. See constitutional provisions. 
[a] Governor may communicate to 


extraordinary session from time to 
time such matters as he may elect. 
State v. Key, 247 P. 656, 121 Okl. 64. 


29. State v. Key, supra. 


0. Lauck v. Reis, 274 S.W. 827, 
310 Mo. 184. 


[a] Recommendation need not he 
addressed to joint session of both 
houses.—(1) State v. Key, 247 P. 656, 
121 Okl. 64. (2) Where the attorney 
general and the secretary for the 
governor attended a joint meeting 
from both houses during a special ses- 
sion and laid before such committee 
bills which had been prepared by the 
attorney general, or in the governor’s 
office, in line with his recommenda- 
tions, the legislature’s attention was 
sufficiently called to the matter em- 
braced within such bills. State v. 
Tweed, 224 P. 443, 68 Utah 176. 


81. Lauck v. Reis, 274 S.W. 827, 
310 Mo. 184. 


[a] Separate messages to house 
and senate held a message to special 
session of general assembly deliy- 
ered to its officers so as to authorize 
action thereunder. State .ex rel. 
Byrne v. Edwards, (Mo.) 241 S.W. 
951; State ex rel. Rice v. Edwards, 
(Mo.) 241 S.W. 945. 


32. Lauck v. Reis, 274 S.W. 827, 
310 Mo. 184. 


33. Ex parte Seward, 253 S.W. 356, 
299 Mo. 385, 31 A.L.R. 665 [error dism 
44 S.Ct. 335, 264° U.S. 599,68 L.Ed. 
869]; State v. Key, 247.P. 656, 121 
Okl, 64. 


[a] Construction of “recommend.” 
—Under Const, art 4-§ 55, authorizing 


| special session of general assembly 


to act upon subjects “recommended 
by. special message to its considera- 
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delivery of the message;** he need not recommend 
it for favorable consideration,?> and he need not 
have orginated it.?° 


[§ 22] d. What May Be Considered.*7 Where 
there is no constitutional restriction upon the au- 
thority of a legislative body in special session, it 
may enact any law at such session that it might at 
a regular session.*& Under a constitutional provi- 
sion that the legislature may not convene for ordi- 
nary purposes oftener than prescribed in such con- 
stitution, the ordinary functions of government can 
be exercised and provided for only in a regular ses- 
sion.2® <A ‘constitutional provision forbidding the 
enactment of special session laws other than those 
specified by the governor is mandatory*® and is a 
limitation on the general rule that the legislature’s 
jurisdiction convened in special session is as broad 
as at a regular session;*1 and such a provision must 
be strictly construed,*? and should not be given 


STATUTES 


Tex.—Manor Casino v. State, (Civ. 


“£88 1-99 


effect unless the act claimed to violate it is clearly 
inhibited by the limitation.4 Generally speaking, 


under the construction put on the restrictive pro-_ 


visions of the particular constitutions,** such mat- 
ters or subjects as are specifically stated in the call 
or proclamation of the executive,*® or in his special 
message after the legislature has convened in ses- 
sion on his call,4® may be considered by the legis- 
lature called in special or extra session*’ and no 
others;#8 but it has been held that the rule that 
the legislature cannot legislate on a matter not des- 
ignated in the governor’s proclamation*® does not 
require as comprehensive and as clear an expression 
of the subject of the legislation as is required in 
the title of an act.®° 

Germane legislation. Such legislation as is ger- 


mane to subjects properly specified in the proc- 
lamation or call®! or authorized in a special mes- 


Titles of acts generally see infra §§ 


tion by governor after it shall have 
convened,’ the governor need not use 
the word “recommend” in such mes- 
sage, for the term, as used in the 
constitutional provision means “to 
commit,” “to intrust.” Ex p. Sew- 
ard, 253 S.W. 356, 299 Mo. 385, 31 
A.L.R. 665 [error dism 44 S.Ct. 335, 
264 U.S. 599, 68 L.Ed. 869]. 


-34. State v. Key, 247 P. 656, 121 
OkI. 64. 


35. State v. Key, supra. 
36. State v. Key, supra. 


37. On call of special meeting by 
mayor see Municipal Corporations § 
756. 


88. Morford v. Unger, 8 Iowa 82. 


[a] In Indiana the power of the 
legislature when convened in special 
session by proclamation of the Gov- 
ernor, as authorized by Const. art 4 § 
9, is not limited to any particular sub- 
ject of legislation. Woessner v. Bul- 
lock, 93 N.E. 1057, 176 Ind. 166. 


[b] In Washington (1) ‘‘while the 
Constitution empowers the Governor 
to call extra sessions of the Legisla- 
ture, and defines his duty respecting 
the same, it does not authorize him to 
restrict or prohibit legislative action 
by proclamation or otherwise.” State 
v. Fair, 76 P. 731, 733, 35 Wash. 127, 
102 Am.S.R. 897. (2) Act saving crim- 
inal prosecutions in cases of repeal or 
amendment of criminal statutes was 
valid, although the proclamation of 
the governor recited that the purpose 
of the session was that the legisla- 
ture might pass upon, confirm, or 
amend the law relating to capital 
punishment. State v. Fair, supra. 


39. State v. State Board of EHxam- 
iners, 104 P. 1055, 40 Mont. 59. 


40. Ariz.—State v. Pugh, 252 P. 
1018, 31 Ariz. 817; McClintock v. City 
of Phoenix, 207 P. 611, 24 Ariz. 155. 


Ark.—Sims v. Weldon, 263 S.W. 42, 
165 Ark. 13. 


Ga.—Jones v. State, 107 S.E. 765, 
151 Ga. 502. 


Mo.—State ex rel. Byrne vy. EHad- 
wards, 241 S.W. 951; State ex rel. 
Rice v. Edwards, 241 S.W. 945; Wells 
v. Missouri Pac. R. Co., 19 S.W. 530, 
110 Mo, 286, 15 L.R.A. 847, 


Okl.—State v. Key, 247 P. 656, 121 
Okl. 64. 


Pa.—In re Pittsburg’s Petition, 66 
eae 217 Pa. 227, 230, 120 Am.S.R. 


App.) 34 S.W. 769: Long v. State, 127 
Pie 208, 58 Tex.Cr. 209, 21 Ann.Cas. 


“The mandate ,of the constitution 
is imperative that the legislature, at 
the special session, shall pass no law 
upon any subject not designated in 
the call.” In re Pittsburg’s Petition, 
supra. 


“The lawmakers are not permitted 
to ramble through the whole domain 
of corporation law. Their legislation 
must be within the narrow bounds of 
the subject or matter submitted.” 
State ex rel. Byrne v. Edwards, (Mo.) 
241 S.W. 951. 


[a] Thus, where the governor 
calls a special session of the general 
assembly, under Const. art'5 § 9, re- 
quiring him to state specifically each 
matter concerning which the action 
is deemed necessary, the limitation of 
its power, by art 4 § 55, to the sub- 
jects submitted, is one of the limita- 
tions contemplated in art 4 § 1, vest- 
ing legislative power in the house and 
senate subject to the limitations con- 
tained in the constitution, and is 
mandatory and not_ discretionary. 
State ex rel. Byrne’ v. Edwards, (Mo.) 
241 S.W. 951; State ex rel.: Rice v. 
Edwards, (Mo.) 241 S.W. 945. 


41. Long v. State, 127 S.W. 208, 58 
Tex.Cr. 209, 21 Ann.Cas. 405. 


Rule stated as thus limited see su- 
pra text and note 38. 


42. Long v. State, 127 S.W. 208, 58 
Tex.Cr. 209, 21 Ann.Cas. 405. 


43. Long vy. State, supra. 


[a] Baising revennue.—‘“It [the 
legislature] is vested with the power, 
and is required, to provide the neces- 
Sary revenue for the support and 
maintenance of government... . Its 
power in this behalf is to be exercised 
in regular session and not at other 
times, because provision for its sup- 
port and maintenance is one of the 
ordinary functions of government.” 
State v. State Board of Examiners, 
104 P. 1055, 1057, 40 Mont. 59. 


44. See constitutional provisions. 
45. See supra § 20. 

46. See supra § 21. 

47. See cases infra notes 51, 52. 
48.. See cases infra notes 538, 54. 
49. See supra text and note 40. 


cen In re Likins, 72 A. 858, 223 Pa. 


371—420. 


[a] In Tennessee Const. art 2 § 
19 providing that ‘after a bill has 
been rejected, no bill containing the 
same substance shall be passed into 
a law at the same session,” does not 
prohibit the enactment at an extra 
session of a bill which had been re- 
jected at a regular session of the leg- 
islature. Williams v. Nashville, 15 
S.W. 364, 89 Tenn. 487. 


51. See cases infra this note. 


[a] Act abolishing road improve- 
ment district and creating another 
was authorized by a proclamation 
“for the purpose of enacting laws es- 
tablishing special or local road im- 
provement districts.’””’ Road Improve- 
ment Dist. No. 16 v. Sale, 243 S.W. 
825, 154 Ark. 551. 


[b] Act allowing prosecuting at- 
torney to strike off two jurors was 
authorized by a proclamation con- 
vening the legislature “to protect the 
public treasury against unnecessary 
expenditures by regulating the costs, 
charges, and proceedings in criminal 
cases before justices of the peace and 
circuit courts.’ State v. Shores, 7 
Sue 413, 31 W.Va. 491, 13 Am.S.R. 


[c] Act declaring publication of 
notices legal was authorized by a 
proclamation for legislature to pass 
“an act relating to legal notices in 
newspapers.” Nicholson vy. Kafka, 
207 N.W. 515, 114 Neb. 303, 304. 


[ad] Act imposing annual corpora- 
tion taxes (Acts [1902] p 48) is not 
invalid on the ground that it was not 
within the proclamation of the gov- 
ernor calling the special session at 
which it was passed. Pinnacle Gold 
aioe Co. v. Peo., 143 P. 837, 58 Colo. 


. 


[e] Act levying’ occupation tax 
upon all persons engaged in the sale 
of certain publications was author- 
ized by a proclamation “to reduce the 
taxes, both ad-valorem and occupa- 
tion so far as it may be found con- 
sistent with the support of an efficient 
State government.” Baldwin vy. State, 
3 S.W. 109, 21 Tex.App. 591. 


[f] Act limiting time within 
which policemen may sue for salary 
is not void as not being within pur- 
view of governor’s proclamation 
where the governor recommended an 
amendment to the general law relat- 
ing to the department of police, so as 
to obviate the condition of paying 


For later cases, developments and changes in the law see Annotations, same title and sestion number, 
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sage after the session convenes,°? is permissible. 
But an act not germane to subjects properly named 


Salaries where no services were re- 
ceived. Sweeney v. City of Butte, 208 
P. 943, 64 Mont. 230. 


[gs] Act penalizing stakeholding 
and making it a felony was within 
Purposes specified by governor in re- 
assembling legislature after adjourn- 
ment of its regular term, such pur- 
bose being to suppress instantly the 
evil of race track gambling without 
waiting until the measure passed by 
the legislature in regular term should 
take effect. Fleming v. Wengler, 190 
S.W. 875, 269 Mo. 366. 


{h] Act prohibiting manufacture 
of liquor was authorized by a call re- 
lating “To consider broadly the ques- 
tion of prohibition secure uni- 
form and adequate enforcement F 
and prohibit the sale and manufac- 
ture of alcoholic, spirituous, malt, or 
intoxicating liquors.” Young v. State, 
144 S.H. 726, 167 Ga. 165. 


[i] Act providing for organization 
and government of irrigation districts 
was authorized by a call “to consider 
question of enacting new legislation, 
or the amending of existing laws, re- 
lating to the general subjects of ir- 
rigation, drainage and electrical dis- 
tricts.”” Bethune v. Salt River Val- 
ley Water Users’ Ass’n, 227 P. 989, 26 
Ariz. 525. 

Ci Act relating to intoxicants.— 
(1) Acts [1918] (35th Called Sess.) ¢ 
31, amending Allison Shipping Law, 
so as to make unlawful having or 
keeping intoxicants in public place in 
local option territory or transporting 
liquor therein was authorized by 
proclamation calling for legislation to 
restrict liquor traffic and render liq- 
uor inaccessible to soldiers. Ex p. 
Fulton, 215 S.W. 331, 86 Tex.Cr. 149. 
‘To same effect Gulf, C. & S. F. Ry. Co. 
~v. State, (Tex.Civ.App.) 212 S.W. 845. 
(2) Act punishing unlawful posses- 
‘sion and sale of intoxicating liquors 
-was valid, although Const. (1921) art 
25, authorizing the session, was not 
‘signed by delegates thereto, in view 
that such article was appended to 
official draft of the constitution, and 
cart 22, providing that all ordinances 
passed and ratified by convention and 
thus appended should have the same 
force and effect included in, and con- 
stituting a part of, the constitution. 
State v. Albritton, 102 So. 683, 157 La. 
1597. 


[k] Act authorizing unification of 
‘cities in close proximity, providing 
for temporary government of the con- 
solidated city, and the payment of 
debts, ete., was within the scope of 
a call for purpose of enabling cities 
in close proximity to be united in one 
municipality. Pittsburg’s Petition, 
66 A, 348, 217 Pa. 227 [aff 28. S.Ct. 40, 
207 U.S. 161, 52 L.Ed. 151]. 


[1] Act relating to local ontion 
‘elections was authorized by a procla- 
mation for a special session for the 
‘purpose of enacting laws simplifying 
‘procedure in both criminal and civil 
trials. Stockard v. Reid, 121 S.W. 
1144, 57 Tex.Civ.App. 126. 


[m] Act requiring political candi- 
dates, m committee, or man- 
agers of parties to file an account of 
‘moneys collected for the purpose for 
which it was expended, was sufficient- 
ly designated in a proclamation des- 
ignating as a subject the uses to 
which moneys may be applied by can- 
didates, managing committees and 
party managers, and requiring them 
to file an account of moneys collected, 
and the purposes for which it was 
expended. In re Likins, 72 A. 858, 223 


‘Pa. 456, 72 A. 862, 223 Pa, 468; In re 


STATUTES. 


Likins’ Petition, 37 Pa.Super. 625. 
But see In re Byrne, 17 Pa.Dist. 427; 
In re Byrne, 34 Pa.Co. 513. 


[n] Act to cure irregularities in 
proceedings for formation of certain 
road improvement districts was au- 
thorized in a call for “ratifying, con- 
firming, and validating special or lo- 
cal improvement districts,” ete. Mc- 
ice v. English, 228 S.W. 43, 147 Ark. 


[o] Act to prohibit sale or dis- 
tribution of opium or any derivative 
thereof, except as prescribed by a 
physician in personal attendance, was 
within a call for special session to 
consider bill to regulate intrastate 
trade or sale of opium, or any deriva- 
tive thereof. Hyde v. State, 174 S.W. 
1127, 1831 Tenn. 208. 


{[p] Automobile Registration Act 
(lL. [1915] [Extra Sess.] p 107 [L. 
(1913) p 75] amending L. [1910] p 90) 
was authorized in a call containing 
for consideration “‘. . . question of 
amending automobile license tax 
cals so.as to secure the collection 
and disposition of said tax.” Lee v. 
State, 135 S.E. 912, 1638 Ga. 239. 


[aq] General enabling act.—A proc- 
lamation calling a special session to 
provide a ‘‘general enabling act,” au- 
thorizing certain improvements au- 
thorized Pub. Acts (1913) [1st Extra 
Sess.] c 18 applying to all municipal 
corporations having population of not 
less than two thousand and seventy- 
five nor more than thirty-five thou- 
sand. City of Rockwood v. Rodgers, 
290 S.W. 381, 154 Tenn. 638. 


{[r] Authorization for legislature 
to create additional criminal court for 
particular county authorized it to de- 
fine the court’s jurisdiction. Howard 
v. State, 178 S.W. 506, 77 Tex.Cr. 185. 


[s] Call for legislation “‘to enable 
taxing districts to compromise their 
old debts,” did not exclude legislation 
repealing former grants of taxing 
power to the taxing districts to pay 
those debts. Devereaux v. Browns- 
ville, 29 F. 742. 


[t] “Court procedure” as applied 
to a proclamation convening a special 
session and providing that it was to 
enact laws simplifying procedure in 
poth civil and criminal courts of the 
state, and amending and changing 
local laws governing “court proce- 
dure,’ applies generally to all laws 
governing the operation of courts, in- 
cluding those regulating the times 
within which sessions of courts may 
be held, and Acts 31st Leg. 1st xtra 
Sess. ec 138, changing, extending and 
rearranging terms of criminal district 
courts for certain counties was valid. 
Long v. State, 127 S.W. 208, 58 Tex.Cr 
209, 21 Ann.Cas. 405. 


[u] Relocation of turnpike roads. 
—A call to consider the reception of 
judicious investment of money under 
an act of congress, and referring at 
the same time to its influence in 
stimulating the system of internal 
improvements in a state, is within 
the competency of the legislature to 
authorize the relocation of turnpike 
roads constituting a part of such in- 


ternal improvements, and in which 
the state had a one-third interest. 
Mitchell vy. Franklin, etc., Turnpike 


Co., 3 Humphr. (Tenn.) 456. 
52. See cases infra this note. 


Ta] Act fixing terms of county of- 
ficers.—A message submitting to its 
consideration the fixing of terms of 
office of various county officials ren- 
ders L. [1928-1924] (2d Spec. Sess.) 
e 121, fixing terms of certain county 
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| in the ecall®? or authorized by the special mes- 


‘officials at four years, valid. State v. 


Key, 247 P. 656, 121 Okl. 64. 


[b] Act prohibiting manufacture 
of intoxicants (Acts 35th Leg. [1918] 
[4th Called Sess.] c 24 § 1) was not 
invalid as having been passed at a spe- 
cial session and not relating to the 
subject presented by the governor, he 
having mentioned the matter of in- 
toxicants in’ his proclamation, and 
elaborated his views in a subsequent © 
message. Ex p. Davis, 215 S.W. 341, 
86 Tex.Cr.. 168. 


{c] Act providing penaity for leav- 
ing scene of automobile accident (L. 
[1921] [Extra Sess.] p 103 § 27) with- 
out stopping or reporting to the near- 
est police station was comprised 
within the term “regulating,” as used 
in special message submitting ques- 
tion of regulating and licensing motor 
vehicles. State v. Tippett, 296 S.W. 
132, 317 Mo. 319. 


{d] Act regulating speed of auto-— 
mobiles and distance from curb was 
authorized by special message. recom- 
mending subject of regulation and li- 
censing of motor vehicles to the con- 
sideration of the legislature, “iicense’”’ 
meaning, to permit, and “regulate” 
to prescribe a manner of doing. Lauck 
v. Reis, 274 S.W. 827, 310 Mo. 184. 


[e] Act relating to juvenile of- 
fenders (L. [1919] [Spec. Sess.] ¢ 5 § 
7) was valid as having been enacted 
after having been called to the atten- 
tion of the legislature by the govern- 
or while in special session. State vy. 
Tweed, 224 P. 443, 63. Utah 176. : 


[f] Act relating to office of special 
enforcement officer was authorized in 
special message recommending aboli- 
tion or consolidation of offices and’ 
curtailing number of appointees, 
deputies, and assistants in local, 
county, and state government, .as in 
the judgment of the legislature would, 
be in the interest of greater efficiency, 
and economy in government. State v., 
Tillotson,’ 143 P. 200, 43 Okl. 478. 


[g] Act relating to supvression of 
illegal liquor traffic (L. [1921] [Extra 
Sess.] c 9) was not invalid, although 
touching a subject not mentioned in 
proclamation calling the _ session, 
where the subject matter of the act 
was suggested to the legislature by 
the governor in a special message 
during the session. State v. Dishman, 
210 P. 604, 64 Mont. 530. 


53. See cases infra this note. 


[a] Act amendatory of library act 
was unconstitutional where neither 
proclamation nor special message 
mentioned such act. State v. City of 
St. Louis, 2 S.W.(2d) 713, 318 Mo. 970. 


[b] Act appropriating to the “Na- 
tional Conservation Exposition Com- 
pany, a corporation created to encour- 


‘age and support agriculture and in- 


dustry,’ was void when enacted at a 
special session called to make appro- 
priations “deemed necessary and 
proper to maintain the state’s institu- 
tions, offices and departments.” State 
v. Woollen, 161 S.W. 1006, 128 Tenn. 
456, Ann.Cas.1915C 465. 


fe] Act authorizing pension to po- 
lice .commissioner,.paSsed without 
emergency message from governor, 
and which could relate to only one 
person, was void as a local and spe- 
cial statute relating to property, af- 
fairs, or government of cities. Schief- 
felin.v. Warren, 165 N.H. 824, 250 N.Y. 
$96.5, 

[d] Act levying tax on retail sales 
of cigarettes and cigars was not au-. 
thorized by a call for special session 
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sage®* cannot be enacted although approved by the 
However, legislation has been held to 
have been authorized by implication.°* In determin- 


governor.°® 


to enact law imposing ‘“‘tax on net in- 
comes,” a “sales tax’? being the an- 
tithesis of “income tax.” Sims v. 
Weldon, 263 S.W. 42, 165 Ark. 13. 


[e] Act providing for mannzr of 
appointment, suspension and removal 
of officers, clerks and employees in 
cities of the first class, and prohibit- 
‘ing them from taking active part in 
political movements was within a 
proclamation including, ‘“‘To provide 
for the government of cities of the 
first class and proper distribution of 
the power exercised by such munici- 
palities.”” Duffy v. Cooke, 21 Pa.Dist. 
613; Commonwealth v. Kasskarl, 21 
Pa.Dist. 119; -In re French Creek 
Bridge, 39 Pa.Co. 67. 


{f] Act providing that contracts 
for building of county bridges shall 
be approved by the court in quarter 
sessions was unconstitutional when 
enacted at a special session. ‘‘To des- 
ignate the amount to be expended each 
year in the erection of county bridges, 
and to take such other measures in 
to them as safety may re- 
-’ Stewart Contracting Co. v. 
County, 22 Pa.Dist. 690; In re 
Creek Bridge, 21 Pa.Dist. 484; 
Fayette County v. County Comrs., 35 
Pa.Co. 401. 


{g] Act providing that debtors or 
bona fide creditors shall have three 
years in which to redeem real estate 
sold was void when passed at a spe- 
cial session called to consider mili- 
tary and political interests of the 
state. Davidson v. Moorman, 2 Heisk. 
(Tenn.) 575. é 


[h] Act regulating equipment of 
motor vehicles and speed of such 
vehicles when approaching a bridge, 
was unconstitutional because not re- 
lated to anv object stated in procla- 
mation which, as regarded automo- 
biles, referred only to amendment of 
license tax. Bibb County v. Williams, 
110 S.E. 275, 152 Ga. 489. To same ef- 
‘fect, Jones v. State, 107 S.E. 765, 151 
Ga. 502. 


{i] Act regulating migratory live- 
stock was unconstitutional when en- 
acted at a special session called for 
economy program concerning govern- 
mental agencies. State v. Pugh, 252 
P. 1018, 31 Ariz, 317. 


{j] Act regulating operation and 
condition of turnpikes.—Act (1913) 
(Extra Sess.) c 98, regulating opera- 
tion and condition of turnpike roads 
in counties of a described population 
was void when the governor's call di- 
rected attention of the legislature to 
questions of the road law from a cer- 
tain county. Columbia & Pulaski 
Turnpike Co. v. Hughes, 174 S.W. 
1108, 131 Tenn. 267. 


[k] Act relating to operation of 
automobiles.— Acts (1915) (Extra 
Sess.) p 107 §§ 9, 10, 15, limiting speed 
of motor vehicles, prohibiting driv- 
ing of such vehicle past a standing 
street car, etc., are void under Const, 
art 5 § 1 par 18, providing that no 
law shall be enacted at special ses- 
sion, except such as relate to the ob- 
ject stated in the governor’s eall. 
McDonald v. State, 109 S.BH. 656, 152 
Ga. 223. 


{1] Act requiring annual reports 
of commissioners of road improve- 
ment districts was void because it 
was a general law, and not authorized 
by a proclamation calling session for 
purpose of enacting laws for estab- 
lishing local road improvement dis- 
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tricts and curing defects in existing 
special local laws for the same. Jones 
v. State, 242 S.W. 377, 154 Ark. 288. 


[m] “Fencing statute’ (Colo. L. 
[1902] (Extra Sess.) c 1) was uncon- 
stitutional when the proclamation 
calling a special session did not spe- 
cially name legislation requiring rail- 
road companies to fence their tracks. 
Nielson v. Chicago, B. & Q. R. Co., 
187) B.393, 109 C:C:A, 225. 


[n] Inclusion of constables was 
unauthorized where a special session 
was called to amend laws relating to 
arrangement of districts for justices 
of peace in certain cities, although 
the law amended covered constables. 
State ex rel. Byrne v. Edwards, (Mo.) 
241 S.W. 951; State ex rel. Rice v. 
Edwards, (Mo.) 241 S.W. 945. 


[o] Legislation affecting consta- 
bles in certain cities.—Submission by 
the governor to a special session the 
amendment of Rev. St. (1919) § 2947, 
for arrangement of districts for jus- 
tices of peace in cities of six hundred 
thousand, or the repeal thereof, did 
not authorize the repeal of such sec- 
tion as respects districts for consta- 
bles in cities having three hundred 
thousand or more inhabitants, the 
only law for constable districts, and 
such repeal was beyond the submis- 
sion and void. State ex rel. Byrne v. 
Edwards, (Mo.) 241 S.W. 951; State 
ex rel. Rice v. Edwards, (Mo.) 241 
S.W. 945. 


[p] Power of city to issue and sell 
ponds was not comprehended by, or 
related to, the subject stated by the 
governor to be consideration of gov- 
ernmental machinery with a view to 
more closely co6drdinating, or abolish- 
ing certain agencies and activities. 
McClintock vy. City of Phoenix, 207 P. 
611, 24 Ariz. 155. 


[a] Proclamation for legislation 


‘relating to corporations, foreign and 


domestic, or corporations of a quasi- 
public nature, that does not name 
special subject matter within Const. 
art 4 § 9, requiring the governor con- 
vening the legislature in special ses- 
sion to state the purpose for which 
it is convened did not authorize an 
act passed at special session defining 
liability of railroads for killing live- 
stock. Denver & R. G. R. Co. v. Moss, 
115 P. 696, 50 Colo. 282. 


{r] Validation of proceedings of a 
city in voting bonds for acquisition 
of an armory, aS was attempted by 
special session, was not included in a 
eall for a special session to consider 
and enact amendments to the Im- 
provement Act of 1912, with the ob- 
ject of restoring competitive bidding 
and eliminating doubt as to validity 
of bonds issued thereunder. McClin- 
tock v. City of Phoenix, 207 P. 611, 
24 Ariz. 155. 


[s] Constitutional amendment may 
not be proposed at an extra session 
when the subject thereof is not em- 
braced within the subject included in 
the proclamation, the proposing of 
such an amendment is a legislative 
aot Peomve Curry, 62 PP.) 516.7130 Cal 

54, State v. Rawlings, 
530, 2382 Mo. 544, 


[a] Act amendatory of library act 
was unconstitutional where neither 
proclamation nor special message 
mentioned such act. State v. City 
eee Louis, 2 S.W.(2d) 718, 318 Mo. 


134 S.w. 


[§ 22 


ing whether a given act is germane to the subject®’ 
stated, the entire proclamation should be consid- 
ered®® and should be reasonably construed so as 


[b] Act relating to capital punish- 
ment,—Where in, special session, the 
general assembly requested a special 
message authorizing it to enact such 
law as would restore capital punish- 
ment, and in response the governor 
sent a special message for the gen- 
eral assembly to take up for con- 
sideration repeal of statutes abolish- 
ing capital punishment, and reénact- 
ment of statutes as it may determine, 
did not authorize that part of result- 
ing Rev. St. (1919) § 3232, providing 
that jury shall decide which punish- 
ment shall be inflicted, as it was not 
within the subject submitted. State 
v. Adams, 19 S.W.(2d) 671, 323 Mo. 
729. Z 


i] 

[c] Special message submitting 
subject of making assessors in certain 
cities elective state officials did not 
authorize L. (1921) (Extra Sess.) p 
107, providing not only for election 
of assessors, but fixing their term of 
office, authorizing appointment of 
deputies, directing manner of assess- 
ment, specifying salaries, and creat- 
ing board of equalization. Stocke v. 
Edwards, 244 S.W. 802, 295 Mo. 402. 


[d] Vetoed bill passed at regular 
session preceding, upon being trans- 
mitted to special session by secretary 
of state, could not be passed when it 
was not called to the attention of the 
legislature by the governor. Jones v. 
Theall, 3 Nev. 233 


55. Jones v. State, 107 S.E. 765, 
151 Ga. 502; Wells v. Missouri Pac. 
RR. Co., 19) SW. 530; 110 Mo. 286,726 
L.R.A. 847; Manor Casino v. State, 
(Tex.Civ.App.) 34 S.W. 769; Long v. 
State, 127 S.W. 208, 58 Tex.Cr. 209, 
21 Ann.Cas. 405. 


56. Brown v. State, 22 S.W. 596, 32 
Tex.Cr. 119. 


[a] Proclamation authorizing ap- 
portionment of judicial districts, by 
implication authorizes all such legis- 
lation on that subject as may be 
deemed necessary by the legislature. 
Bie v. State, 22 S.W.° 596, 32 Tex: 

G 


57. [a] “Subject” (1) as used in 
constitution, prohibiting legislature 
from enacting at extraordinary ses- 
sions on any subject not recommend- 
ed by governor, may include numer- 
ous minor subjects relating to, ger- 
mane to, and having a mutual connec- 
tion with, the subject proper. Kemp 
V.. State; -248 P1116, 35 OkhCr sees 
(2) “Subject” recommended by gov- 
ernor on which extraordinary session 
of legislature may act, may include 
numerous minor subjects relating to 
subject proper. Brinsfield v. State, 
259 P. 875, 38 Okl, 189. 


58. Carroll v. Wright, 63 S.E. 260, 
Isl .Gaz 283. Chicaseetes RCo. tvs 
Wolfe, 86 N.W. 441, 61 Neb. 502 [aff 
ets 847, 187 U.S. 638, 47 L.Ed. 


{a] In construing article on con-. 
vening proclamation, (1) courts are 
to view it as members of the general 
assembly were warranted in viewing 
it; in the light of the whole document, 
together with an earlier proclamation, 
under which the general assembly 
was specially convened. In re Likins; 
72 A. 862, 223 Pa. 468; In re Liking’ 
Petition, 37 Pa.Super:---625. (2) 
Where the question was whether the 
governor, in calling a special session, 
had intended that the general as- 
sembly should pass acts for the taxa- 
tion of property merely; or to pass a. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 23-24] 


to bring the act within its meaning if possible.®® 
After the omission of a saving clause from an 
amendatory act, the legislature had authority to 
pass as an emergency measure a further amendatory 


act during special session.®° 


[§ 23] 3. Powers of Separate Branches of Leg- 
While either 
or the other of a legislative body is sometimes cloth- 
ed with powers not conferred upon the other,®! the 
expression of the legislative will through legislative 
enactment by both branches of a legislative assem- 
bly as such is paramount to independent action by 
The senate®? of a state legislature 
can pass a bill before the house of representatives 


islature—a. In General. 


either house.&? 


STATUTES 


rules.°* 
one house 


general rule the 


resentatives, or 


has elected its speaker.*4 
sider its vote passing a bill after it has been re- 
turned to the house.®® 


[§ 24] b. Revenue Bills—(1) In General. 


[59 C.J.] 5381 


The senate cannot recon- 


Rules. As the senate has the constitutional right 
to make its own rules,®® it is the judge of such 


As a 
constitutions provide that bills for 


raising revenue must originate in the house of rep- 


the lower house, as it is called.*® 


The precise meaning of the clause “to raise reve- 
nue” is to levy a tax as a means of collecting rev- 
enue,°® a provision for a direct tax against all the 


general revenue law, it was competent | sage must be construed as we would; ganization of the other house, no 


for the court to consider the message 
of the governor to the general assem- 
bly at which the statute was passed. 
oe v. People, 76 P. 666, 32 Colo. 


59. Mo.—Wells v. Missouri Pac. R. 
ey 19 S.W, 530, 110 Mo. 286, 15 L.R.A. 


Mont.—State v. Clancy, 77 P. 312, 
30 Mont. 529. 


ras ae see Pets lola Dist 


Tenn.—City of Rockwood v. Rodg- 
ers, 290 S.W. 381, 154 Tenn. 638. 


Tex.—Ex parte Davis, 215 S.W. 341, 
343, 86 Tex.Cr. 168. 


Wis.—State v. Shores, 7 
31, W.Va. 491, 13 Am.S.R. 875 


[a] Act which is fully and clearly 
.responsive to the call, both in its title 
and in the body of the act, will be 
upheld by the court. In re Likins, 72 
A, 858, 223 Pa. 456; In re Likins’ Peti- 
tion, 37 Pa.Super. 625. See State v. 
Clancy, 77 P..312, 30 Mont. 529 (act 
amending law so as to provide that 
on filing an affidavit of prejudice 
against a district judge, he should no 
longer act, and providing further 
that if a qualified judge should be 
called to try cause within thirty 
days after such disqualification no 
change of venue should be had, was 
germane to a call for legislation by 
which bias and prejudice could dis- 
qualify a judge). 


[b] Act denouncing possession of 
stills, etc., was cognate and germane 
to general subject of the ‘‘manufac- 
ture of beer, wine, and distilled spirits 
or liquor in violation of the prohibi- 
tory law,’ and is comprehended in the 
subject of manufacturing distilled 
spirits or liquor as submitted by the 
governor. Kemp v. State, 248 P. 1116, 
35/Ok].Cr:-12'8: 


[ce] Declaring superintendent of 
education shall be parish treasurer is 
germane to objects designated by gov- 
ernor’s call to be to reduce salaries, 
fees, compensation of existing officers, 
the abolition of unnecessary offices, 
and the consolidation of existing of- 
fices, and the direction that public 
funds be placed in the bank offering 
the highest compensation therefor. 
School Directors, ete. v. Romero, 48 
So. 312, 122 La. 885. . 


[d] Rules of construction.—(1) 
In order to interpret the proclamation 
of the governor, the courts are bound 
to give the words used the same fair 
and reasonable meaning and intend- 
ment which apply when considering a 
statute, and the general scope of the 
proclamation is to be determined by 
the same well-known rules. In re 
Likins, 72 A. 858, 223 Pa. 456; In re 
‘Likins’ Petition, 37 Pa.Super. 625. (2) 
“This specific designation in a mes- 


[59 C. J.—24] 


S.E. 413, 


construe specific designations in a 
title to a bill. That rule of construc- 
tion is that where the title of an act 
descends to particulars and details, 
the act must conform to the title as 
thus limited by the particulars and 
details.” State ex rel. Rice v. Ea- 
wards, (Mo.) 241 S.W. 945, 950. To 
same effect State ex rel. Byrne v. Ed- 
wards, (Mo.) 241 S.W. 951. 


[e] “Levy,” as employed in a 
proclamation “To provide the neces- 
sary revenue to pay the expenses of 
the state government and of state in- 
stitutions » and to enact a 
revenue law for the state providing 
for the assessment of property for 
taxation and the levy and collection 
of taxes,” did not show that the gov- 
ernor intended that a measure for 
taxation of property should be passed 
rather than a general revenue law, 
since “levy” is sometimes used in the 
sense of raising or imposing, and not 
in the sense of collecting a tax by 
execution. Parsons v. People, 76 P. 
666, 32 Colo. 221. 


Construction of statutes generally 
see infra §§ 563-677. 


Judicial notice of executive proc- 
lamations see Evidence § 1900. 


60. Flores v. State, 4 S.W.(2d) 43, 
109 Tex.Cr.-261. 


61. See constitutional provisions. 


Originating ome revenue bill see 
infra § 25. 


62. State v. Poindexter, 183 N.W. 
852, 48 N.D. 135. 


[a] Reason for rule.—‘‘Otherwise 
one branch of the Legislative As- 
sembly might override through its 
independent action constitutional pro- 
visions and the expression of the 
sovereign will through such consti- 
tutional provisions in a valid legisla- 
tive enactment.” State v. Poindexter, 
183 N.W. 852, 48 N.D. 135, 143. 


[b] Legislation concerning house 
employees.—State auditor could not 
be compelled to issue warrants to em- 
ployees of special house investigating 
committee, the appointment of which 
and whose expenses had been author- 
ized by the house alone as, under 
Comp. L. (1913) § 42, and L. (1910) 
(Spec. Sess.) ¢c 5, there exists neither 
legislative appropriation nor author- 
ization for issuance of warrants to 
such employees. State v. Poindexter, 
183 N.W. 852, 48 N.D. 135. 


63. “Senate” 57 C. J. p 124. 

As to revenue measures see infra § 
20. 

64. Forrester v. City of Memphis, 
15 S.W.(2d) 7389, 741, 159 Tenn. 16. 


“Notwithstanding a custom for 
each house to postpone the commence- 
ment of its legislative functions until 
receiving formal notice of the or- 


sound reason has been suggested to us 
why the legislative acts of one house 
should be held void because of a de- 
lay in the organization of the other.” 
Forrester v. City of Memphis, supra. 


65. Smith v. Mitchell, 72 S.H. 755, 
69 W.Va. 481, Ann.Cas.1913B 588. 


[a]. Thus, after a bill had been 
passed by the house of delegates and 
reported to the senate, and had-passed 
the senate and sent back to the house 
with a report of its passage, upon the 
refusal of the house to return it, the 
Senate could reconsider the vote pass- 
ing the bill. Smith v. Mitchell, 72 
S.E. 755, 69 W.Va. 481, Ann.Cas.1913B, 
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[b] Reason for rule.—‘“A funda- 
mental principle of that law (Const. 
art. 6, § 24 relating to determination 
of rules of legislative procedure) is, 
that to enable a legislative body to 
reconsider a vote passing a bill it 
must have control and possession of it. 
If it has performed its office upon the 
bill, and it has gone from its phys- 
ical possession and control, it cannot 
reconsider. It has lost jurisdiction.” 
Smith v. Mitchell, 72 S.E. 755, 69 W. 
Va. 481, 488, Ann.Cas.1913B 588. 


66. \See constitutional provisions. 


67. State v. Cumberland Club, 188 
S.W. 583, 1386 Tenn. 84. 


68. See constitutional provisions. 
[a] Historical note.—(1) “This 
section [Const. A ha is in 


the constitution of the United Siates, 
and in some form or other in the con- 
stitution of nearly every state, and 
was borrowed from the British Consti- 
tution originally, where the reason for 
its adoption, also, originated, but, that 
reason is not very impressive in this 
country at the present time, as all the 
members of both the upper and lower 
houses of legislatures are elected by 
the people and answerable to them.” 
Lang v. Commonwealth, 226 S.W. 379, 
190 Ky. 29, 34. - (2) Historical state- 
ment as to causes giving rise to this 
constitutional restriction. See In re 
Opinion of Justices, 126 Mass. 557. 


69. See cases infra this note. 


[a] “Bill,” within a constitutional 
provision requiring revenue bills to 
originate in the house of representa- 
tives, held a project for a statute, 
and not the statute itself. Hubbard v. 
Lowe, 226 F. 135. 


[b] Revenne bill or measure is one 
whose purpose is to: (1) Draw money 
from the people of the state without 
giving any direct equivalent in return. 
Northern Counties Inv. Trust v. Sears, 
41 P, 931,30 Or. 388, 35.L.R.A, 188. 
(2) Levy and collect taxes for the 
purpose of paying the officers, and 
of defraying the expenses of the gov- 
ernment. Geer v. Ouray County, 97 
Eo 435, 188) CC.AY 25050 )(3)) Levy. 10L 
taxes as a means of collecting revenue. 


532 [59 C.J.] 


property in a state for governmental purposes,’° 
and should not be extended to inelude bills the in- 
cidental result of which may be to create revenue.** 


The distinction between a bill for 
raising revenue and a bill for the licensing of a 
particular business’? is that between a general tax™® 
Thus bills held not rev- 
enue measures and hence not required to originate 
in the house include a bill compelling payment of 
tax or license fee for the privilege of operating a 
transportation business on highways,’° a bill li- 
censing the sale of intoxicating liquors,*® and a 
shing parties for 


License bills. 


and a license fee or tax.’4 


bill requiring a license to carry fi 
hire.“* 


STATUTES 


Appropriation bills.77% While a mere appropria- 


Perry _v. Selma, etc., R. Co., 58 Ala. 
546. (4) Levy of taxes in the strict- 
est sense of the word. Colorado Life 
Assur, Co. v. Clayton, 130 P. 330, 54 
Colo. 256. To same effect Millard v. 
Roberts, 26 S.Ct. 674, 202 U.S. 429, 50 
L.Ed. 1090; U.S. v. James, 26 F.Cas. 
No. 15,464, 13 Blatchf. 207; Day Land, 
etc., Co. v. State, 4 S.W. 865, 68 Tex. 
$26.° .' 


[ce] “Bill for raising revenue, or a 
‘money bill,’ as it was technically 
called at common law, is a bill levying 
a tax on all or some of the persons, 
property, or business of the country 
for a public purpose; and the assess- 
ment, or listing and valuation of the 
polls or property preliminary there- 
to, and all laws regulating the same, 
are merely measures to secure what 
may be deemed a just or expedient 
basis for the levying of a tax or rais- 
ing a revenue thereon.” Dundee 
Mortg. Trust Inv. Co. v. Parrish, 24 
Fed. 197, 201. 


[d] “he true meaning of ‘revenue 
laws’ in this clause is, such laws as 
are made for the direct and avowed 
purpose for creating and securing 
revenue or public funds for the serv- 
ice of the government. No laws, 
whose collateral and indirect opera- 
tion might possibly conduce to the 
public or fiscal wealth, are within the 
scope of the provision.” Story, J., U. 
S. v. Mayo, 26 F.Cas.No. 15,755, 1 
Gall. 396. 


[e] Bill for reducing taxation, if 
it provides for collecting revenue, is 
a bill for raising revenue. Perry 
eat, v.. Selma, ete., R. Co., 58 Ala. 
546. 


[f] Succession tax on amount go- 
ing to foreign heirs, legatees, or 
donees is a bill for raising revenue. 
Sala’s Succession, 24 So. 674, 50 La, 
Ann. 1009; Givanovich’s Succession, 
24 So. 679, 50 La.Ann, 625. 


70. Dumas vy. Bryan, 
723, 35 Idaho 557. 


fa] Thus, Ll. (1921): ¢ 110° § 5, 
providing for removal of normal 
School to new location, and levying 
tax on all taxable property, “is as 
truly a tax levied for governmental 
purposes, as it would be if levied for 
the construction of a capitol building, 
an insane asylum, or for the support 
of any department of the state gov- 
ernment, and therefore falls within 
the inhibition of article 3, § 14, of 
the Constitution,” requiring bills for 
raising revenue to originate in the 
house. Dumas v. Bryan, 207 P. 720, 
723, 35 Idaho 557. 


71. See cases infra this section. 


[a] Controlling feature which 
characterizes revenue bills is that 


207 P. 720, 


they “impose taxes upon the people, 
either directly or indirectly, or lay 
duties, imposts, or excises, for the use 
of the government, and give to the 
persons from whom the money iS 
exacted no equivalent in return, un- 
less in the enjoyment, in common with 
the rest of the citizens, of the benefit 
of good government.” Northern 
Counties Inv. Trust v. Sears, 41 P. 
931,.935, 30 Or. 388, 35 L.R.A. 188 
[quot -U. S. v. James, 26 F.Cas.No. 
15,464, 13 Blatchf. 207]. 


[b] In Massachusetts.—Whether a 
bill or resolve appropriating money 
from the treasury is a money bill, re- 
quired by Const. art 7 § 3 c¢ 1, to orig- 
inate in the house is a question upon 
which the two branches of the legisla- 
ture are authorized by Const. art 2 c 
3, to require the opinion of the jus- 
tices of the supreme juridical court. 
In re Opinion of the Justices, 126 
Mass. 557. See also U. S. v. Mayo, 
26 F.Cas.No. 15,755, 1 Gall. 396. 


Senate as having power to originate 
bills which may incidentally be to 
create revenue see infra § 25. R 


72. Cross references: 
ied rein siy generally see Licenses § 


“Licensing” distinguished from ‘‘taxa- 
tion” see Taxation [37 Cyc 711]. 


Power of congress to license see Li- 
censes §§ 11, 12. 


Power of states to license see Li- 
censes §§ 13, 14. 


Subjects of license generally see Li- 
censes §§ 69-88. 


73. See Taxation [87 Cyc 706]. 


74  Yourison v. State, 140 A. 691, 
3 Del. 577. 


75. Ex parte Sales, 108 Okl. 29, 233 
P. 186; Ex parte Tindall, 229 P. 125, 
102 Okl. 192. 


[a] Regulation of use of highways 
by transportation companies.—Real 
purpose of Sess. L. (1923) p 188 ¢ 113 
was to regulate use of public high- 
ways by transportation companies, 
and a provision in such an act requir- 
ing payment of a tax or license fee 
for the privilege of operating such 
business being merely incidental to 
enforcement of the real purpose of the 
act, does not render the act void un- 
der Const. art 5 § 33 requiring all 
revenue bills to originate in the house, 
Ex parte Sales, 238 P. 186, 108 Okl, 
29; Ex parte Tindall, 229 P. 125, 
102 Okl. 192. 


76. State v. Wright, 12 P. 708, 14 
Or. 365 (a bill for an incréase of the 
amount required for a license for sale 
of liquors is not a bill for raising 
revenue, so that under Const. art 4 § 
18, it must originate in the house, but 
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tion bill may not be considered a bill for raising 
revenue so as to require its origination in the lower 
house,’® although it may necessitate a levy of tax- 
es,7 it has been held that the provision of a bill, 
relating to consolidated schools, which provided for 
an appropriation was” invalid because the bill did 
not originate in the house.®°® 


Other bills considered and held not revenue bills 
requiring origination in the lower house include 
bills chartering a municipality and conferring on it 
the power to tax its inhabitants,*1 conferring fran- 
chise on women possessing certain qualifications and 
levying a poll tax on them,®? creating a port: dis- 
trict,®? imposing a tax on fishing boats and fish 


is an exercise of the police power). 


[a] Regulation of liquor.—A law 
providing that municipal and other 
subdivisions of the state might sell 
liquors upon payment of the license 
tax imposed by revenue laws on other 
dealers of the state was not unconsti- 
tutional as a bill for raising revenue, 
since the.purpose of the act was to 
regulate liquor. Sheppard v. Dowling, 
28 So. 791, 127 Ala. 1. 


77. Yourison v. State, 140 A. 691, 
3 Del. 577 (34 L. c 184 § 2 par 5, read 
together with Rev. Code [1915] §§ 
2360 and 2360A, as added by 28 L. c 
193 authorizes board of game and fish 
commissioners to license and regulate 
use of boats carrying fishing parties 
for hire under its general police pow- 
ers aS a means of regulating business, 
and is not a revenue act within mean- 
ing of Const. art 8 § 2 requiring rev- 
enue bills to originate in the house). * 


7714. Appropriations generally see 
States § 380 et seq. 


78. In re Opinion of Justices, 126 
Mass. 557 (the exclusive privilege of 
the house to originate money bills is 
limited to bills that transfer money or 
property from the people to the state, 
and does not include bills that appro- 
priate money from the state treasury 
to particular uses of the government, 
or bestow it upon individuals or cor 
porations). : 


79. In re Opinion of Justices, 
supra; Curryer v. Merrill, 25 Minn, 1, 
33 Am.R. 450. 


[a] Act of congress appropriating 
money for public improvements in 
District of Columbia, and providing 
that cost thereof be levied and as- 
sessed on property in the district, was 
not unconstitutional as a revenue 
measure not originating in the house. 
Millard v. Roberts, 26 S.Ct. 674, 202 
U.S. 429, 50 L.Ed. 1090. 


Powers of senate as related to rev- 
enue bills generally see infra § 25. 


80. State v. Cox, 178 N.W. 913, 105 
Neb. 75. 
fa] “As an appropriation bill it 


could not be sustained, since it did not 
originate in the House; but it is not 
essentially an appropriation bill. The 
appropriation was only an incident to 
it.” State v. Cox, 173 N.W. 918, 916, 
107 Neb. 75. 


81. Harper v. Elberton, 23 Ga. 566. 


82. Stuard v. Thompson, (Tex.Ciy, 
App.) 251 S.W. 277. ; 


83. Rosencranz v. City of Evans- 
ville, 143 N.E. 598, 194 Ind. 499. 


[a] Incidental taxation.—‘‘Pri- 
marily, the act was not for the pur- 
pose of raising revenue, but to estab- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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taken for market,** permitting the taxation of real 
property mortgages as land®® in the county where 
recorded,** providing for the collection of fees by 
certain officers, out of which their salaries are to 
be paid,*’ providing for taxation of lands sold 
by commissioners of a land office,** providing pro-. 
cedure to recover illegal taxes paid,’® regulating 
admission of inmates to reformatory and providing 
that each county should pay a certain sum into the 
state treasury for each child sent from it,®° regulat- 
ing the sale and redemption of transportation tick- 
ets of common carriers, and providing penalties for 
its violation,®! regulating trapping 
transportation of furs and providing fines for vio- 
lation thereof,®? relating to abatement of disor- 
derly houses,°* relating to medical practices, re- 


lish port cities. Taxation, as provided 
in the act, is but an incidental to its 
real purpose. The act is not violative 
of section 17, art 4, of the Constitu- 
tion,” requiring bills for revenue to 
originate in the house. Rosencranz v. 
City of Evansville, 143 N.E. 593, 596, 
194 Ind. 499. 


84. Raymond v. Kibbe, 95 S.W. 727, 
43 Tex.Civ.App. 209. 


85. Mumford v. Sewall, 4’ P. 585, 
587, 11 Or. 67, 50 Am.R. 462 (“but it 
is not sufficiently clear that a law 
which merely declares that certain 
property heretofore exempt from 
taxation shall thereafter be subject 
to taxation is strictly a law for rais- 
ing revenue. We do not feel warrant- 
ed, therefore, as at present advised, 
in declaring the law unconstitutional 
on this ground’’). 


86. Dundee Mortg. Trust Inv. Co. 
v. Parrish, 24 F. 197 [foll Mumford v. 
roe 4 P. 585, 11 Or. 67, 50 Am.R. 
462]. 


87. U.S. v. Hill, 8 S.Ct. 308, 123 U. 
S. 681, 31 L.Ed. 275; Com. v. Bailey, 
81 Ky. 395, 4 Ky.L. 384; In re Lee, 
168 P. 53, 57, 64 OKl. 310, L.R.A.1918B, 
144; Northern Counties Inv. Trust 
v. Sears, 41 P. 931, 30 Or. 388, 35 L.R.A. 
188. 


“From what has been said in the 
discussion of the first objection to the 
statute, it prescribes a fee to the pub- 
lic for services rendered by their of- 
ficers, and is not exacted for revenue, 
but as compensation. An act pre- 
scribing such fees is not a revenue 
measure within the meaning of the 
Constitution.” In re Lee, supra. 

gg. Fullerton v. State, 282 P. 674, 
140 Okl. 122 [appeal dism 50 S.Ct. 462, 
281 U.S. 705, 74 L.Hd. 1129]. 


s9. Lusk vy. Ryan, 171 P. 323, 69 
Okl. 165. 

90. Lang v. Commonwealth, 226 S. 
W. 379, 190 Ky. 29. 

91. State v. Bernheim, 49 P. 441, 
19 Mont. 512. 

[a] Such act was police regulation, 
and not a bill for raising revenue. 
State v. Bernheim, 49 P. 441, 19 Mont. 
512. 

92. State v. Stanley, 127 S.E. 574, 
131 S.C. 511. 

[a] “fhe act provides for penal- 
ties, not revenues. [Act March 16, 
1922 -(33-U. S, Stat LL. p, 108) Lt 
is true that one-half of the fines shall 
go to the game protection fund and 
one-half to the county school fund of 
the county where the penalty was 
paid, but this is not sufficient to make 
this act a revenue measure.” State v. 
Stanley, 127 S.E. 574, 131 S.C. 511, 
613. 

93. State v. Stroup, 155 N.W. 90, 


, shipping, and 
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90 Minn. 308 (Gen. L. [1913] c¢ 562 
[Gen. St. (1913) §§ 8717-8726] exact- 
ing three hundred dollars as a “pen- 
alty” and extending it against real 
property with the provision that it 
Shall be collected as a tax is collected, 
is not a tax within the meaning of 
Const. art. 4 § 10, providing that bills 
for revenue shall originate in the 
house). 


94. Ex parte Ambler, 148 P. 1061, 
11 Okl.Cr. 449. 


[a] It was reasonable exercise of 
police power by the enactment of a 
statute imposing reasonable fees, and 
the imposition of such fees in no 
manner changes such law from a po- 
lice regulation to a revenue measure. 
ees parte Ambler, 148 P. 1061, 11 Okl. 

re rs 


95. See cases infra this note. 


[a] Maintenance and_ establish- 
ment of school systems.—Under 
Const. art 5 § 31, requiring revenue 
bills to originate in house of represen- 
tatives, the senate had power to orig- 
inate Gen. L. §§ 2447-2544, being an 
act to establish and maintain school 
systems, although such act included 
provisions for raising necessary rev- 
enue, and thereafter had the power to 
originate acts amendatory to such act 
to provide for levy and collection of 
school taxes. Chicago, B. & Q. R. Co. 
v. School Dist. No. 1, etc., 165 P. 260, 
63 Colo. 159. To same effect Evers v. 
Hudson, 92 P. 462, 36 Mont. 135. 


[b] Bill setting apart one half of 
unappropriated domain in a county 
for benefit of public free schools, and 
the other half for payment of the 
state debt, without undertaking to 
bring proceeds from such lands into 
the state treasury, was not a revenue 
measure. Day Land, etc., Co. v. State, 
4 S.W. 865, 68 Tex. 526. 


[ce] Levy of school taxes (1) is not 
taxation for “defraying expenses of 
the government” or ‘“‘for the service of 
the government,” and is not “the levy- 
ing of taxes’’ in the strict sense of the 
words within the meaning of Const. 
art 5 § 31, requiring that all revenue 
bills originate in the house of repre- 
sentatives. Chicago, B. & Q. R. Co. 
v. School Dist. ete., 165 P. 260, 63 
Colo. 159. (2) Acts (1891) c 90, au- 
thorizing towns and villages incorpo- 
rated for free school purposes to levy 
taxes, which bill originated in senate, 
is not in conflict with Const. art 3 § 
33, providing that all bills for raising 
revenue shall originate in house, rev- 
enue contemplated by this provision 
being such as raised for general pur- 
poses. Geib v. State, 21 S.W. 190, 31 
Tex.Cr. 514. 


96. Fletcher v. Oliver, 25 Ark. 289, 
300. 


“Money, in this instance, is placed 
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lating to public schools,®® relating to the opening 
and regulation of highways,®® requiring all insur- 
ance companies doing business in the state to pay 
a certain per cent of premiums received to the com- 
thissioner of insuranee,®’? requiring taxes for pay- 
ment of bonds to be issued as under a former act,?® 
seeking a local object for the accomplishment of 
which it is necessary to raise money by tax upon 
the locality affected,®® setting aside portion of un- 
appropriated domain for payment of the state debt. 


[§ 25] (2) Powers and Functions of Senate. In 
view of constitutional provisions by which acts for 
the purpose of raising revenue are vested in the 
lower house,? such acts when originated in the sen- 
ate are invalid. However, it seems that the action 


in the same class of adjuncts for 
building roads and highways that tim- 
ber, stone, gravel or labor may be, 
and, as such, is not revenue, in the 
sense in which the word is used in the 
Constitution,” Fletcher v. Oliver, 
supra, 


97. Colorado Nat. Life Assur. Co. 
v. Clayton, 130 P. 330, 54 Colo. 256. 


[a] Regulation of insurance com- 
panies.—‘'The primary object and pur- 
pose of this bill [L. (1907) 441 § 16] 
was to regulate insurance companies 
and the insurance business in the 
state. It is_a regulation or supervi- 
sion tax, and the method of arriving 
at the amount, or because of its op- 
eration the act produces an excess. 
which is required to be turned into 
the general fund, does not affect its. 
validity or render it an act for rev- 
enue.” Colorado Nat. Life Assur. Co. 
Vee aen, 130 P. 330, 332, 54 Colo. 


98. Geer v. Ouray County, 97 F. 
435, 38 C.C.A. 250 (an act authorizing 
counties to refund their judgment and 
bonded debts is not one for raising 
revenue). — 


99. See cases infra this note. 


[a]. Beason for rule.—‘‘ While the 
bill [Sess. L. (1919) e¢ 48] authorizes 
the municipal subdivision of the state 
to levy a tax for a particular purpose, 
yet it does not raise revenue, and the 
revenue is not raised until the munic- 
ipality exercises authority granted by 
the bill, hence the constitutional pro- 
vision [Const. art 5 § 338, providing 
that all bills for raising revenue shall 
originate in the house] referred to has 
no application.” Dickey v. State, 217 
P. 145, 90 Okl. 106, 107. 


[b] Bill authorizing city or town 
to impose license tax upon certain oc- 
cupations within its limits, the tax 
being for municipal purposes alone, 
may originate in either branch of the 
legislature. Rankin v. Henderson, 7 
S.W. 174, 9 Ky.L. 861. 


[c] Local bills held not revenue 
bilis.—(1) Bill authorizing certain 
municipalities to establish cemetery 
funds. Protest of Chicago, R. I. & P. 
Ryi coy COK!,)) 2795 P..3l9 22), Bill 
to construct county roads. Fletcher 
v. Oliver, 25 Ark. 289. (3) Bill to es- 
tablish and maintain libraries. Pro- 
test of Chicago, R. L. Bi Ruy: Cor 
supra. (4) Bill to establish ievee 
district in certain territory. Ex- 
celsior Planting, etc., Co. v. Green, 1 
So. 878, 39 La.Ann. 455. 


1. Day Land, etc., Co. v. State, 4 
S.W. 865, 68 Tex. 526. 


2. See supra § 24. 
3. Wofford Oil Co. v. Smith, 263 F. 
396 [appeal dism 41 S.Ct. 449, 256 U.S. 


705, 65 L.Ed. 1180]; Hubbard v. Lowe, 
226 F. 185. But see infra note 5, 
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of the house in passing a substitute bill for a rev- 
enue bill that originated in the senate amounts to 
a discarding of such senate bill, and may be validly 
enacted when passed first by the house and then 
On the other hand a bill which orig- 
inated in the senate is not void because of a require- 
ment which may incidentally cause collection of 


by the senate.* 


revenue.® 


Under United States constitution,® while the rule 
above stated’ applies,’ the senate may add a pro- 
vision as an amendment to a bill for raising reve- 
nue’ or substitute a tax for a plan of taxation con- 
tained in a general bill for revenue which was orig- 


inated in the lower house.?® 


[§ 26! ©. Duration of Session. Where the length 
of the regular session of a legislature is prescribed 
by the econstitution,1! a legislature cannot validly 
act after the expiration of such time’? unless pro- 


fa] Act requiring dealers to pay 
fee of one half cent on motor fuels 
(Gen. Acts Ala. [1919] p 996) and 
regulating sale and inspection there- 
of, and limiting the expense incurred 
under the act, was invalid under Ala. 
Const. § 70, providing that all bills 
for raising revenue originate in house 
of representatives. Wofford Oil Co. v. 
Smith, 263 F. 296 [appeal dism 41 S.Ct. 
449, 256 U.S. 705, 65 L.Ed. 1180]. 


[b] Cotton Futures Act originated 
in the senate, contrary to the consti- 
tutional provision, although the rev- 
enue feature was substituted by 
amendment in the house of represen- 
tatives. Hubbard-v. Lowe, 226 F. 135. 


4 Inre Ross, 94 A. 304, 86 N.J.Law 


387. See also Story Comm. Const. 
§ 880 
5. Lang v. Commonwealth, 226 S. 


W. 379, 190 Ky. 29. 
6 U.S. Const. art 1 § 7. 
7. See supra text and note 3. 


8. Twin City Nat. Bank v. Nebeker, 
3 App.D.C. 190 [aff 17 S.Ct. 766, 167 U. 
S. 196, 202, 42 L.Ed. 134]. 


[a] Taxing provisions of National 
Banking Act.—‘‘An act of Congress 
providing a national currency secured 
by a pledge of bonds of the United 
States, and which, in the furtherance 
of that object, and also to meet the 
expenses attending the execution of 
the act, imposed a tax on the notes 
in circulation of the banking associa- 
tions organized under the statute, is 
clearly not a revenue bill which the 
Constitution declares must originate 
in the House of Representatives.” 
Twin City Nat. Bank v. Nebeker, 3 
App.D.C. 190 [aff 17 S.Ct. 766, 167 U.S. 
196, 202, 42 L.Ed. 134]. 


9. Millard v. Roberts, 26 S.Ct. 674, 
202 U.S. 429, 50 L.Ed. 1090 (revenue 
bills, within the meaning of the con- 
stitutional provision that they must 
originate in the house of representa- 
tives and not in the senate are those 
that levy taxes, in the strict sense of 
the word, and not bills for other pur- 
poses which may incidentally create 
revenue); Hubbard vy. Lowe, 226 F. 
135, 139 (“The Senate of the United 
States, having full power to amend 
a revenue bill, has from the beginning 
originated taxes by inserting them in 
House legislation. The practice and 
the. power is now well settled’); 
United States v. Billings, 190 F. 359 
[rev_on other grounds, 34 S.Ct. 421, 
232 U.S. 261, 58 L.Ed. 596, and Pierce 
v. United States, 34 S.Ct. 427, 232 U.S. 


——s 


For later cases, developments and changes in the law see Annotations, same title and 
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the session.? 


Special session. 
in the purposes specified by the governor in calling 
a special session!* is~not tantamount to extension 
of the session for the purpose of passing it,° al- 
though passed by a two-thirds vote in both houses.*® 


[§§ 25-27 


vision is made in the constitution for extension of 


The enactment of a bill not with- 


In computing length of session, actual working 


legislative days, exclusive of Sundays and days on 
which the legislature did not sit, are to be counted.*7 

[§ 27] D. Notice for Local or Special Acts—l. 
Necessity—a. In General. Provisions, contained in 
constitutions, inhibiting the passage by the legis- 


lature of local or special laws before notice thereof 


290, 58 L.Ed. 609, and Rainey v. United 
States, 34 S.Ct. 429, 232 U.S. 310, 58 L. 
Ed. 617] (a provision of a revenue act 
originating in the house of represen- 
tatives added as an amendment in the 
senate, and afterward concurred in by 
the house, does not render it invalid 
as a bill for raising revenue originat- 
ing in the senate). 


[a] — Provision of tariff act, of 
August 5, 1909, § 37, imposing an ex- 
cise tax on use of foreign-built pleas- 
ure yachts, which was proposed by 
the senate as an amendment was not 
invalid, the bill itself having originat- 
ed in the house of representatives. 
Rainey, v. U., Si, .34.S.Ct.. 429, 232 U.S. 
310, 58 L. Ed. 617 [aff 190 F. 359]. 


10. Flint v. Stone Tracy Co., 31 S. 
Ct.. 342, 220 U.S. 107, 55 L.Ed. 389, 
Ann.Cas.1912B 1312. 


_[a] Substitution of tax on corpora- 
tions for inheritance taxation.—Sub- 
stitution in senate of a tax on corpo- 
rations in lieu of plan of inheritance 
taxation in a general bill for revenue 
as it came from the house of represen- 
tatives, where the bill originated, was 
not forbidden by U. S. Const.-art 1 § 7. 
Flint v. Stone Tracy Co., 31 S.Ct. 342, 
220 U.S. 107, 55 L.Ed. 389, Ann.Cas. 
1912B 1312. 


[b] Authorization of vote on emer- 
gency tax levy.—Senate Bill No. 89 
(Acts [1924] [2d Extra Sess.] ¢ 61), 
providing for correcting tax rolls, re- 
funding taxes illegally levied, and 
authorizing emergency tax levy to be 
voted for general city purposes, is 
not violative of Const. art 5 § 33 pro- 
viding that bills for collection of rey- 
enue originate in house of represent- 
atives.. Ryan v. State, 228 P. 521, 
102 Okl. 168. 


11. See constitutional provisions. 
12. See cases infra this section. 


[a]. Journals of both houses and 
records in secretary’s office showing 
that an act of a certain date was 
passed and approved on that date are 
conclusive. White v. Hinton, 30 P. 
953, 3 Wyo. 758, 17 L.R.A. 66. : 


[b] Act. relating to intoxicating 
liquors (Acts [1915] [Extra Sess.] p 
90) did not violate the constitutional 
provision limiting the session of the 
legislature, or the provision relating 
to adjournment of either house. Bun- 
ger v. State, 92 S.H. 72, 146 Ga. 672. 


13. Speed & Worthington v. Craw- 
ford, 3 Mete. (Ky.) 207, 215. 


“The general assembly which 
passed the act in question, did, by a 


has been given?’ have been considered absolute and 
mandatory, preventing the legislature from consid- 
ering such a law until notice has been given,'® al- 
though there is authority to the effect that in the 


vote of two-thirds of all the members 
elected, extend the session beyond 
sixty days. The requirement of the 
constitution [a session shall not con- 
tinue beyond sixty days unless by 
vote of two-thirds of all the members 
elected to each house] was thus strict- 
ly and fully complied with. The re- 
striction which it imposed was ef- 
fectually removed, and it could op- 
erate no longer.” Speed & Worthing- 
ton v. Crawford, supra. 


14. Generally see supra § 19. 


15. Sims v. Weldon, 263 S.W. 42, 
165 Ark. 13. 


16. Sims v. Weldon, supra. 


Number of votes requisite generally 
see infra §§ 81, 82. 


17. Ex p. Cowert, 9 So. 225, 92 Ala. 
94; Moog v. Randolph, 77 Ala. 597; 
Sayre v. Pollard, 77 Ala. 608. See 
Cheyney v. Smith, 23 P. 680, 3 Ariz. 
143 (the act of congress provided 
that the sessions of the legislative as-° 
semblies of the several territories 
shall be limited to sixty days’ dura- 
tion, means a session of sixty legisla- 
tive or working days, exclusive of 
Sundays, public holidays, and days of 
intermediate adjournment, not sixty 
consecutive days). Contra White v. 


Hinton, 30) PB: 958, 3) (Wyor ios. Le 
L.R.A. 66. 
18. See constitutional provisions. 


19. Ala.—Larkin v. Simmons, 46 
So. 451, 155 Ala. 273; State v. Sayre, 
39 So. 240, 142 Ala. 641. - 


La.—State v. Murray, 
834, 47 La.Ann, 1424. 


Okl.—Rodolf v. Board of Comrs. of 
tees County, 251 P. 740, 122 Okl. 


17 So. 832, 


Pa.—Com. v. McMichael, 8 Pa.Dist. 
157," 22; Pa.Co,. 2:83. 


Tex.—Cummins v. Gaston (Tex.Civ. 
App.) 109 S.W. 476. 


{a] In Arkansas this rule now ob- 
tains. Booe v. Road Improvement 
Dist. No. Four, etc., 216 S.W. 500, 501, 
141 Ark. 140 (where said: “Two the- 
ories exist in the United States with 
regard to provisions of the Constitu- 
tion similar to the one under consid- 
eration. . . . On the one hand, it 
is held that the behest of the Consti- 
tution is addressed to the Legislature 
itself, and should be obeyed by that 
body; but that the matter ends with 
that department, and courts are not 
allowed, to annul? sets fi 0. athe 
cause of its failure to follow the re- 
QUuIrement., na pe Om the other 


ee ee ee ae Se 
section number, 


§ 27] 


absence of a clause prohibiting the enactment of 
such legislation without notice the provision is di- 


rectory and not mandatory.?° 


At special session. While the constitutional pro- 
visions as to notice may inure to enactments of the 
legislature in special session,?! it has been held 
that the power conferred by the constitution upon 
the governor to convene the legislature in special 
to legislate on designated and specified 
urgent necessity for 
prompt action,?* and that the exercise of the legis- 
lative power was not controlled by the constitutional 
requirement that previous notice be published for 
a certain time without expense to the state.25 


Reservation of power to pass without notice. 


29 


session2? 


subjects?* presupposes an 


handige, sauy Similar. provisions. of 
the Constitution have been held to 
be mandatory, and subject to judi- 
cial review where the record .. . 
shows that the Legislature failed to 
Tollow the requirement or disregarded 
it”). But see State v. Woodruff, 179 
S.W. 813, 120 Ark. 406 (where the pro- 
vision was held to be a mere direc- 
tion to the legislature); Davis v. 
Gaines, 3 S.W. 184, 48 Ark. 370, 385 
[foll Waterman v. Hawkins, 86 S.W. 
844, 75 Ark. 120] (“if the General As- 
sembly choose to disregard this re- 
quirement, and to enact a local or spe- 
cial law, without notice, no issue upon 
the subject of notice can be raised in 
the courts’’). ; 


20. McClinch vy. Sturgis, 72 Me. 
288; Day v. Stetson, 8 Me. 365. 

21. See infra § 136. 

22. See supra § 19. 

23. What may be considered gen- 


erally see supra § 22. 


24. State ex rel. Sewerage & Wa- 
ter Board of New Orleans vy. Michel, 
53 So. 926, 928, 127 La. 685. 


25. State ex rel. Sewerage & Water 
Board of New Orleans v. Michel, su- 
pra. 


“And it is evident that the power 
thus conferred on the Governor to 
conyene the General Assembly, in or- 
der that it may legislate on matters 
of urgent necessity, and on the Gen- 
eral Assembly so to legislate, is in- 
dependent of the restriction imposed 
by article 50 of the Constitution [re- 
quiring notice], since the necessity 
for immediate legislation which would 
justify the convening of the General 
Assembly in extraordinary session 
could not be expected to yield to the 
requirement that notice of the inten- 
tion so to legislate should be publish- 
ed for 30 days, without expense to the 
state.” State ex rel. Sewerage & Wa- 
ter Board of New Orleans v. Michel, 
supra. 


26. See constitutional provisions. 

27. See cases infra notes 28-33. 

28. See cases infra this note. 

ja] May authorize an independent 
school district to enlarge the district 


by adding territory thereto. Boesch 
v. Burom, 83 S.W. 18, 37 Tex.Civ.App. 
35. 


ip] Create independent school dis- 
tricts (1) State v. Brownson, 61 S.W. 
114, 94 Tex. 436; Hoya v. Woden In- 
dependent School Dist. (Tex.Civ. App.) 
292 S.W. 942; Gerhardt v. Yorktown 


Independent School Dist. (Tex.Civ. 
App.) 252 S.W. 197; Snyder v. Baird 
Independent School Dist. (Tex.Civ. 


App.) 109 S.W. 472 [certified ques- | 


tions answered 111 S.W. 521, 723, 102 
Tex. 4]), (2) including an incorpo- 
rated city which had assumed control 
over puvitc schools under the general 
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der a constitution expressly excepting particular lo- 
cal and special legislation from the requirements as 


to notice,*® the legislature may enact laws within 


Un- ! meaning of the 


law and had become a taxing district 
(Houston v. Gonzales Independent 
School Dist., (Tex.Commn.App.) 229 
S.W. 467 [mod (Civ.App.) 202 S.W. 
963]), (3) and provide for election to 
determine necessity of borrowing 
money, and the rate of taxation (Pow- 
ell v. Charco Independent School Dist., 
(Tex.Civ.App.) 203 S.W. 1178), (4) 
and provide for assessments (Eagle 
Lake Independent School Dist. v. 
Hoyo, (Tex.Civ.App.) 199 S.W..352). 


[c] May provide for formation of a 
school district.—Houston v. Gonzales 
Independent School Dist.; (Tex. 
Commn.App.) 229 S.W. 467 [mod (Civ. 
App.) 202 S.W. 963]. 


29. Stephensen v. Wood, (Tex.Civ. 
App.) 35 S.W.(2d) 794 [certified ques- 
tions answered (Commn.App.) 34 S. 
W.(2d) 246]. 


30. Stephensen v. Wood, supra. 


_31. Birmingham Electric Co. v. 
Harry, 111 So. 41, 215 Ala. 458 [rev 
111 So. 39, 21 Ala.App. 483] (consti- 
tutional amendment of 1912 [see Acts 
(1911) p 47] placed Jefferson county 
without operation and effect of Const. 
[1901] § 96, prohibiting enactment of 
law regulating court costs not appli- 
cable to all counties). 


32. See cases infra this note. 


la] In Alabama “the act under 
consideration [providing for issuance 
ot bonds for certain purposes and lim- 
iting indebtedness of municipalities] 
is not rendered a local act by the pro- 
visions contained in section 10. Sake 
This section exempts from the provi- 
sions of the act the cities of Sheffield 
and Tuscumbia, and in so doing did 
nothing more than to copy into the 
act the provisions of section 225 of 
the Constitution, which exempted 
these two cities from the provisions 
of any general law . for the 
purpose for which the act under con- 
sideration was enacted.” Blakey v. 
ii geen 39 So. 745, 746, 144 Ala. 
481. 7 


{b] In Louisiana (1) an act, the 
general objects of which was to es- 
tablish a levee district and create for 
such district a body corporate styled, 
“The Board of Commissioners for the 
Fifth Levee Louisiana Levee Dis- 
trict,’ and vesting it with certain du- 
ties and powers, is expressly excepted 
from the operation of Const. art 48, 
requiring notice, by arts 213 and 214 
relating to establishing and maintain- 


ing levee systems in the state. HEx- 
celsior Planting, etc., Co. v. Green, 
1 So. 878, 39 La.Ann. 455. (2) Acts 


relating to municipal corporations of 
more than two thousand five hundred 
inhabitants may be passed without 
previous publication of intention to 
apply for such legislation being made 
under ‘Const. art 48 subd 12, prohibit- 
ing the legislature from passing any 
local or special law creating ccorpora- 


such exception without notice being given as would 
be required in other cases.?7 
notice, in some jurisdictions the legislature may pass 
acts relating to school districts,28 may pass an act 
for the preservation of game and fish,?® whether 
appheable to the entire state or to certain locali- 
ties,?° may pass an act regulating court costs in a 
particular county,*! may pass local and special laws 
affecting certain classes of corporations,?? and may 
provide for the construction and maintenance of 
public roads and highways already built.?? 


What is a “local” or “special” law?+ within the 


Thus, without giving 


constitutional provisions so as to 


tions or amending their charters, pro- 
vided that the provision shall not ap- 
ply to municipal corporations of not 
less than two thousand five hundred 
inhabitants. Mulhaupt v. City of 
Shreveport, 52 So. 1023, 126 La. 780. 
(3) An act authorizing municipalities 
to adopt ordinance regulating con- 
struction and removal of buildings 
was not invalid for failure to publish 
notice of intention. Federal Land 
Bank of New Orleans v. John D. Nix, 
Jr., Enterprises, 117 So. 720, 166 Ta. 
566. (4) An act by which the New Or- 
leans civil service commission was 
repealed was excepted from the pro- 
vision requiring notice. State v. Cap- 
devielle, 29 So. 215, 104 La. 561. (5) 
Legislature may pass a local law 
abolishing charter of a village and in- 
corporate the village and surrounding 
territory as a city without previous 
publication. State v. Landry, 71 So. 
763, 139 La. 451. 


[c] In Rhode Island (1) the pro- 
vision that, when a bill is presented 
to create a corporation other than for 
religious or charitable purposes, or 
for a military or fire company, it shall 
be continued until another election 
for members of the general assembly 
shall have taken place, and public no- 
tice of its pendency given, does not 
apply to public corporations. State v. 
District of Narragansett, 16 A. 901, 
16 R.I. 424, 3 L.R.A. 295. (2) An act 
providing for the abolition of grade 
crossings in two cities and creating 
a grade crossing commission, did not 
create a corporation with the power 
of eminent domain in violation of the 
constitutional provision relating to a. 
petition for a special act and notice 
thereof. In re Pawtucket, etc., Com- 
mission, 89 A. 695, 36 R.I. 200. 


[d] In Tennessee Const. art 11 § 8 
el 2, providing that ‘no corporation 
shall be created, or its powers in- 
creased or diminished, by special 
laws,” applies only to private corpo- 
rations, and Act (Extra Sess. [1890] 
ec 33) enlarging the limits of the city 
of Nashville, is not repugnant to its 
provisions. Williams v. Nashville, 15 
S.W. 364, 89 Tenn. 487. See also infra 
§ 31 note 14 [b]. 


33. Garrett v. Commissioners’ 
Court of Limestone County (Tex. 
Commn.App.) 230 S.W. 1010 [rev (Civ. 
App.) 236 S.W. 970, motion overr (Civ. 
App.) 238 S.W. 894]; Ex parte Cooks, 
135 S.W. 139, 61 Tex.Cr. 449 (Const. 
art 8 § 9, providing that the legisla- 
ture may pass local laws for the 
“maintenance” of public roads with- 
out the local notice ordinarily requir- 
ed for special laws, is applicable to 
the Shelby county special road law, 
which provides for the creation as 
well as maintenance of a road sys- 
tem). j 


384. socal and special laws gener- 
ally see infra §§ 307-370. 
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require notice of intention to apply therefor, is a 
legislative and not a judicial one.*® Within the 
meaning of such provisions, “special law” and “local 
law” are synonymous,®® but a local law cannot be 
guised a general law,*? nor a general law denomi- 
nated a local law** for the purpose of evading con- 
stitutional provisions as to notice. A statute is not 
a local or special law within the meaning of con- 
stitutional provisions requiring notice if persons or 
things throughout a state are affected,?® or if it 
operates on a subject in which the people at large 
are interested,4® even though its enforcement be 
restricted to a particular locality,*! or if an act is 
both general and special or private.*? 


Notice required by statute. Where notice is re- 
quired by a statute*® only, it will not be binding 
upon subsequent legislatures,4* and may be entire- 
ly disregarded by them.*® A fortiori, under such 
a statute, the absence of formal notice does not in- 
validate the act, provided the parties affected there- 
by have notice in fact.*® 


[§ 28] b. Illustrations of Acts within Require- 
ment. Acts that have been held within the require- 


35. Caton v. Western Clay Drain- 
age Dist., 112 S.W. 145, 87 Ark. 8. 


[a] Failure of legislature to ob- 
serve procedure as to notice in pas- 
sage of law is a strong argument 
against contention that notice is nec- 
essary. Com. v. Alden Coal Co., 43 
Pa.Co. 358. To same effect Com. v. 
St. Clair Coal Co., 43 Pa.Co. 367; Com. 
v. Plymouth Coal Co., 43 Pa.Co. 365. 


[requiring 


throughout the 


interested.” 
pra. 
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57 of article 3 of our Constitution 
even though its 
enforcement be restricted to a par- 
ticular locality, if persons or things 
state 
thereby, or if it operates upon a sub- 
ject in which the people at large are 
Stephensen vy. Wood, su- 


notice], 


Distinction between local, special, 
and general laws generally see infra 


Pe AE eye, Oe 


[§§ 27-29 


ment as to notice*? include acts attempting to put 
into effect a constitutional amendment which ap- 
plies to only one county,*® classifying counties on 
the basis of a federal census without provision be- 
ing made for future changes in population,*® cre- 
ating commissioners’ districts and providing for elec- 
tions,®°® fixing term of office of county commission- 
ers of a particular county,®! imposing a library 
maintenance tax in counties of a certain class of 
population,®? incorporating a borough,®* making 
judges in a certain county elective by the people,°* 
providing for form of government in a municipality 
where the corporate. limits have been changed so as. 
to inelude territory of another municipality lying 
in a different county,®® providing for levy for a 
market commission,®* providing for removal of caus- 
es from a city court to other courts in the same 
county,®? repealing local acts relating to schools 
in a city,°® or transferring all causes from district 
court to the superior court of a county, and pre- 
scribing procedure therefor.®® 


[§ 29] c. Illustrations of Acts Not within Re- 
quirement. Acts that have been held not to be 


47. See supra § 27. 


48. In re Opinion of the Justices, 
113 So. 584, 216 Ala. 469. 


[a] Reason for rule.—‘‘The amend- 
ment [Const. Amendm. found in Acts. 
of Ala. of 1923 p 594] applies only to 
Mobile county, and the act attempting” 
to put said amendment in effect can 
have no possible present application 
to any other county.” In re Opinion 


are affected 


36. Stephensen v. Wood, (Tex.Civ. 8§ 318-326 of the Justices, 113 So. 584, 586, 216 
App.) 35 S.W.(2d) 794 [certified ques- : Ala. 469. 
tions answered (Commn.App.) 34 S.| 40. Stephensen_v. Wood, (Tex.| 49. Hatfield v. Garnett, 146 P. 24, 
W.(2d) 246]. Commn.App.) 34 S.W.(2d) 246. 45 Okl. 438. 

37. Reynolds v. Collier, 85 So. 465, , p 50. Carnley v. Moore, 118 So. 409, 
o0b Ale. 38. 41. Stephensen v. Wood, supra. 218 Ala. 974. 

‘ 42. State v. Clements, 126 So. 162, 

[a]. Thus an act fixing the salary | 9099 Aja. 515. 51. Holland v. Ownbey, 247 P. 1106, 

of judge of the county court in all 121 O&l. 102. 


counties of ‘certain class of popula- 43. 
tion, and which is applicable to only 44, 
one county, is a local law, although 
guised as a general law, and uncon- 
stitutional for not having been adver- 
tised. Reynolds v. Collier, 85 So. 465, 
204 Ala. 38. 


{b] Act allowing additional com- 
ensation to sheriffs in counties of 
etween fifty-three thousand four 
hundred one and fifty-eight thousand 
four hundred one population, although 
designated a general law, is not a 
classification’ reasonably relating to 
its purpose, and was plainly designed 
only for Dallas county, and is thus [b] 
local in its character, and unconsti- | (L. 


Va. 266. 


[a] Reason for rule.—‘If such 
power existed, the time might soon 
arrive when one legislature would as- 
sume to pass all the laws it consider- 
ed needful and make them binding for 
all time to come.” 
eae 87 S.E. 358, 77 W.Va. 266, 


Amendment of city charter 
[1915] ¢ 15) was not void al- 


See statutory provisions. 


Day v, Stetson, 8 Me. 365; In 
re Opinion of Ct., 68 N.H. 625; 
v. Helmer, 7 Barb. (N.Y.) 416; 
v. City of Hinton, 87 S.E. 358, 77 W. 53. 


52. Birmingham Electric Co. vw 
Harry, 111 So. 41, 215 Ala. 458 [rev 
111 So. 39, 21 Ala.App. 483]. 


State v. Borough of Tuckerton, 
50 A. 602, 67 N.J.Law 120 (such act 
violated the requirement when it in- 
cluded territory not included in no- 
tice of intended application, and ex- 
cluded territory included in such no- 


Smith 
State 


tice). 
hae 54. State v. Gunter, 54 So. 283, 170 
State v. City of Ala. 165. 


55. State v. Gullatt, 98 So. 373, 210 
Ala. 452. But see supra § 27 note 
32 [b], (5). 


tutional ‘for noncompliance with the 
requirement as to notice. Vaughan v. 
State, 102 So. 222, 212 Ala, 258. 


38. State v. Pitts, 49 So. 441, 160 
Ala. 133, 185 Am.S.R. 79. 


{a] State prohibition law (Spec. 
Acts [1907] p 71) cannot be denomi- 
nated a “local law’ for the sole pur- 
pose of bringing it within Const. 
(1901) § 106, in order to strike it 
down for want of notice of intention 
to apply for its passage. State v. 
Pitts, 49 So. 441, 160 Ala. 133, 185 Am. 
See 9; 

Acts held general acts validly pass- 
ed without notice see infra § 29, 


39. Stephensen v. Wood, (Tex. 
Commn.App.) 34 S.W.(2d) 246, 248. 


“Tt is the settled law in this state 
that a statute is not local or special 
within the meaning of sections 56 and 


though motive of application to the 
legislature for the amendment was 
not published ‘&s provided by Code 
(1913) c 12 § 10 (§ 316), as the legis- 
lature had the right to violate such 
section. State v. City of Hinton, 87 
S.E. 358, 359, 77 W.Va. 266. 


Legislature as not having power to 
isi enone eine legislatures see su- 
pra 


45. Smith v. Helmer, 7 Barb. (N. 
Y.) 416. 


{a} Where statute directs as to 
how notice shall be given, a failure to 
comply therewith does not prevent 
the legislature from acting. Day v. 
Stetson, 8 Me. 365. 


46. Peo. v. Calder, 117 N.W. 314, 
153 Mich. 724, 126 Am.S.R. 550- [aff 
eee 122, 218 U.S. 591, 54 L.Ed. 


56. Aaronson yv. Smiley, 285 P. 59, 
142 Okl. 29 (such levy was void be- 
cause it was passed by one house be- 
fore completion of the time required 
for notice of intended introduction). 


57. Dudley v. Fitzpatrick, 39 So. 
384, 143 Ala. 162; State v. Sayre, 39 
So. 240, 142 Ala. 641. 


{a] Where criminal court is lim- 
ited in its jurisdiction to a certain 
county an act relating thereto is lo- 
cal, and notice is required. Ashbrook 
v. Schaub, 60 S.W. 1085, 160 Mo. 107. 


58. Chalfant v. Edwards, 
1048, 173 Pa. 246. hee 


Legislature as having 
without notice acts rela 
see supra § 27. 


59. Diehl vy, 
Okl. 


ower to pass 
g to schools. 


Crump, 179 P. ; 
108, 5 A.L.R. 1272, aby ie 


For later cases, developments and changes in the law see Annotations, same title and section number, 


e 
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a, 


§ 29] 


within the requirement as to notice®® include an 
act abolishing a superior®! or county®? court and 
providing for the transfer of cases pending in such 
county court by the clerk thereof,®* an act creating 
a court of domestic relations,*+ an act establishing 
municipal courts in cities of a certain class®® al- 
though applying to only two cities,®® an aet elving 
Surety companies equal preference right with de- 
positors in a failed bank,®? an act imposing a privi- 
lege tax on fire insurance companies, and forbidding 
the levy of any further privilege tax by a county, 
levee board, or municipality,*® an act levying a 
privilege tax on billiard halls,*® an act prohibiting 
the running at large of domestic animals in a cer- 
tain township,*° an act providing for a capitol park 
ecommission,’+ an act providing for the erection of 


-a court house at the joint expense of the state and 


a county,’? an act providing for the permanent lo- 
‘cation of the capital of the state,7* an act relating 
to a district court in a certain county, where the 
jurisdiction thereof is not limited to such county? 
‘or to a jury commissioner in such a court,™® an act 
relating to administration of justice in a particular 
eounty,’® an act relating to cities having more than 
a certain population according to the last federal 
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census,’” an act to transfer money from a state to 
a local fund,’® and an act which in terms or in 
effect amended a municipal charter.7® It has been 
held unnecessary that notice be given for an act 
authorizing a county to issue bonds for the improve- 
ment of its roads when such act was passed after 
the county had voted to issue the bonds.8° Where 
an act detached a county court from a judicial cir- 
cuit, and provided for the transfer of all pending 
causes to the county court of law and equity, it was 
not necessary to publish notice thereof except in 
the county detached.*t| Where a special bill for 
relief of defendant in an action was introduced, it 
was held unnecessary that either defendant or the 
legislature notify plaintiff of the introduction of 
such bill.§? 


Acts held general acts validly passed without 
notice. Within the meaning of the rules above 
stated,*? notice has been held unnecessary for the 
enactment of a statute amending a workmen’s com- 
pensation act,*+ appropriating from the general 
treasury in satisfaction of a moral obligation to 
a member of the state militia,*® authorizing an ad- 
ditional judge for a certain cireuit,®® creating and 


60. See supra § 27. 


61. Leatherock v. Lawter, 147 P. 
324, 45 Okl. 715 (a superior court). 


62. State v. Brock, 61 So. 646, 180 
Ala. 505 
63. State v. Brock, supra. 


64. Higginbotham y. State, 101 So. 
166, 20 Ala.App. 159. 


65. State v. Woodruff, 179 S.W. 
813, 120 Ark. 406. 


66. State v. Woodruff, supra. 
67. State v. Johnson, 215 P. 945, 90 
‘OKl. 21. 


68 Royal Ins. Co. v. Board of 
Levee Comrs., 48 So. 183, 95 Miss. 168. 


[a] Application of rule.—Const. 
(1890) § 234, providing that no bill 
-affecting taxation or revenue of the 
Yazoo-Mississippi delta district shall 
be considered by the legislature un- 
less published for four weeks in the 
county where the board of levee com- 
missioners is domiciled refers to such 
bill only as it affects the levee district 
alone, and does not apply to a gen- 
eral bill for general revenue purposes, 
which may indirectly affect taxation 
in the levee district in common with 
the rest of the state. Royal Ins. Co. 
v. Board of Levee Comrs., 48 So. 183, 
‘95 Miss. 168. 


69. Riley v. Ammon, 108 So. 296, 
143 Miss. 861 (law levying privilege 
tax on billiard halls in lieu of other 
privilege taxes does not come within 
a constitutional provision for publi- 
cation before legislature may consider 
bill affecting taxation of certain levee 
districts). 


70. Wacaster v. City of Hot 
‘Springs, 265 S.W. 59, 165 Ark. 521. 


71. Commonwealth v. Matter, 257 
Pa. 322, 101 A. 649. 


72. Benedict v. New Orleans, 39 
So. 792, 115 La. 645. 


73. Coyle v. Smith, 113 P. 944, 28 
‘Okl. 121 [aff 31 S.Ct. 688, 221 U.S. 
559, 55 L.Ed. 853] (“An act providing 
for the permanent location of the seat 
of government and capital of the state 
ereating a board of capital commis- 
-sioners and defining its powers and 
duties, authorizing the Governor to 
accept, for capital purposes, the pro- 


ceeds of the sale of land, or donations 
from other sources, and declaring an 
emergency,” is neither a special nor 
local law within Const. art 5 § 32, pro- 
viding that no special or local law 
shall be considered by the legislature 
until notice of the intended introduc- 
tion thereof shall first have been pub- 
lished in newspapers). 


74. State v. Murray, 17 So. 832, 47 
La.Ann. 1424 [aff 16 S.Ct. 990, 163 
U.S. 101, 41 L.Ed. 87]; State v. Dalon, 
35 La.Ann. 1141; State v. Orrick, 17 
S.W. 176, 329, 106 Mo. 111; State v. 
Hughes, 16 S.W. 489, 104 Mo. 459; Cox 
v. State, 8 Tex.App. 254, 34 Am.R. 
746; Cordova v. State, 6 Tex.App. 207 
(an act providing for a prescribed 
number of terms in a district court in 
a certain county was not within the 
provisions of the constitution as to 
notice of intention). 


75. State v. Beeder, 11 So, 816, 44 
La.Ann. 1007. 


76. State ex rel. Garvey v. Buck- 
ner, 272 S.W. 940, 308 Mo. 390 (pro- 
viding for abolishment of county 
criminal court, the office of judge and 
clerk, and the county marshal, and 
vesting the jurisdiction of the court 
in the circuit court of the county). 


77. Griffin v. Drennen, 40 So. 1016, 
145 Ala. 128 (act providing that may- 
ors of all cities of population over 
thirty-five thousand according to the 
last federal census does not refer to 
the last census preceding the enact- 
ment but to the last census previous 
to the fixing of the salary, and hence 
operates in all such cities of the state, 
and is not a local law). 


78. Fisher v. Steele, 1 So. 882, 39 
La.Ann. 447. 


79. State ex rel. City of New Or- 
leans vy. Louisiana Tax Commission, 
1302'So.746,.. 0715, Lan 221; 


[a]. €hus statutes, which by- im- 
plication require tax commission to 
review realty assessments’ before 
June 1, were not unconstitutional as 
local and special laws enacted with- 
out previous publication of intention. 
State ex rel. City of New Orleans v. 
Louisiana Tax Commission, 130 So. 
46, 171 La. 211. See Commonwealth v. 
Krebs, 53 Pa.Co. 425 (it was not nec- 
essary that a borough ordinance ac- 
cepting provisions of an act establish- 


ing commissioners of water works be 
made a part intention of the town 
council to make application). 


Amendment of municipal charter 
generally see Municipal Corporations 
§§ 135-137. 


Constitutional exceptions to notice 
in Louisiana generally see supra § 
27 note 32 [b]. 


80. Forman vy. Hair, 43 So. 827, 150 
Ala, 589. 


81. Dawson v. State, 71 So. 722, 196 
Ala. 593. 
[a] Reason for rule.—‘“‘We think it 


quite clear that the framers of the 
Constitution had no intention to re- 
quire by this section [Const. 1901, § 
106] the publication of such notice in 
every county of a circuit or division 
when the act is intended to affect only 
the county which is being detached.” 
Dawson v. State, 71 So. 722, 723, 196 
Ala. 593. 


82. Bray v. Williams, 49 S.E. 887, 
137 N.C. 387. 


83. See supra § 27. 
84. Fox v. Dunning, 255 P. 582, 124 
Okl. 228; New Amsterdam Casualty 


Co. v. Rinehart & Donovan Co., 255 P. 
587, 124 OKl. 227. 


Notice of amendatory acts gener- 


ally see infra § 31. 


85. State v. Clements, 126 So. 162, 
220 Ala. 515. 


{a] Reason for rule.—The act is 
general because it applies to the 
whole state, and special or private be- 
cause it applies to an individual; 
Const. § 106 does not require notice 
of intention for passage of an act both 
general and special or private. State 
v. Clements, 126 So. 162, 220 Ala. 515. 


86. State v. Merrill, 117 So. 473, 
476, 218 Ala. 149. 


“We are of the opinion the history 
of the office, under our judicial system 
derived from that of England, the 
consideration given thereto by the 
framers of our Constitution and by 
the lawmakers, and judicial decisions 
recognizing the state-wide scope of 
the power, authority, and jurisdiction 
of a circuit judge, all lead to the logi- 
eal conclusion that an act creating 
such additional judgeship for a des- 
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relating to municipal courts in cities of a certain 
class of population,’? creating a state bridge cor- 
poration to construct bridges in places designated 
by the state highway commission,** fixing sheriff’s 
salary in counties having more than a certain pop- 
ulation®® although effective in only one county,?® 
making it an offense willfully and without just cause 
to neglect to support a minor child,®? prohibiting the 
taking of fish and shrimp from certain waters,°? 
providing for aid for weak school districts,®* provid- 
ing for the election of a road engineer in counties of 
a certain class of population,®* or relating to the 


ignated circuit is a general law, and 
that section 106 of our Constitution 
[requiring notice as to local acts] 
is therefore without application.” 
State v. Merrill, supra. 


87... Buchanan v. State, 236 P. 903, 
30) OK1.Cr., 362. 


88. Alabama State Bridge Corpora- 
are v. Smith, 116 So. 695, 217 Ala. 
vals 
89. Henry v. State, 117 So. 626, 633, 
218 Ala. 71, 78. 


90. Henry v. State, supra. 


91. State v. Clark, 83 So. 696, 699, 
146 La. 421. 


“The act in question is a general 
law, effective throughout the state, 
and applies to any father of whatever 
race or class who may fail to dis- 
charge his duty towards his minor 
child or children in necessary circum- 
stances.” State v. Clark, supra. 


92. Tuttle v. Wood (Tex.Civ.App.) 
35 S.W.(2d) 1061. 


[a] Reason for rule.—‘“The state 
has inherent power, to be exercised 
through the legislature, to regulate 
the taking of fish and shrimp from 
its public waters, and to prohibit from 
time to time such taking. in order to 
conserve those natural resources for 
the ultimate benefit of all the-peo- 
ple.’ Tuttle v. Wood, (Tex.Civ.App.) 
85 S.W.(2d) 1061, 1063. 


93. Miller v. Childers, 238 P. 204, 
107 Okl. 57 (the act is general in na- 
ture, operating in every locality alike, 
extending aid equally to like classes 
Similarly situated, according to rea- 
sonable classification as then or there- 
after existing during time covered by 
the act). 

94. Stone v. State, 89 So. 304, 18 
Ala.App. 154. 

[a] Classification “according to 


the last federal census” is proper.— 
pope v. State, 89 So. 304, 18 Ala.App. 


Straughan v. Meyers, 187 S.W. 
268 Mo. 580. 


95. 
1159, 


96. Fitzpatrick v. State, 53 So. 
1021, 169 Ala. 1. 

97. See constitutional provisions. 

98. Womack v. State, 78 So. 417, 


16 Ala.App. 423; and cases infra this 
note. 


{a] Bequirement as to notice is 
met (1) if it contains a fair abstract 
of the act in all its essential features 
(James v. State, 107.So. 727, 21 Ala. 
App. 295), (2) when the notice is a 
fair compendium of the act, and gives 
almost as much information as to the 
object and effect of the intended law 
itself (State v. Prince, 74 So. 939, 199 
Ala. 444). 


[b] Notices held sufficient.—(1) 
Local Acts (19238) p 224, abolishing 
jury commission of a county as pro- 
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vided by general law, and conferring 
its powers and duties on the “court 
of county commissioners” of the 
county, was not different from the 
substance set out in the notice re- 
quired of the intention to apply for 
a local law whereby “the members of 
the court of county commissioners” 
of the county shall be ex officio jury 
commissioners and constitute a jury 
commission of the county. Byrd v. 
State, 102 So. 223, 212 Ala. 266. (2) 
Notice of act for holding terms of a 
court at a certain place was sufficient 
where it provided that the first term 
should be held in a building provided 
by the mayor and aldermen till the 
commissioners’ court of the county 
provided another building, and the 
act does not mention such building, 
but provided that that court shall be 
held in~—‘“such building as. may be 
provided by” such mayor and alder- 
men, and provided that nothing in 
the act should be construed to re- 


quire the commissioners’ court to 
provide a courthouse. Ex p. Kelly, 
45 So. 290, 153 Ala. 668. (3) Notice 


of act regulating the sale of liquor 
was sufficiently stated. State v. Wil- 
liams, 39 So. 276, 148 Ala. 501. (4) 
Notice of act to establish a board of 
revenue for a county to consist of 
five members, etc., in lieu of the com- 
missioners’ court, and conferring on 
such board all the jurisdiction and 
powers and prescribing for it all the 
duties of the commissioners’ court, 
and abolishing such court, was suffi- 
ciently broad to cover L. (1915) p 394 
creating such board for such county, 
and giving it authority and jurisdic- 
tion over highways and bridges in the 
county. Womack v. State, 78 So. 16, 
16 Ala. 423. (5) Notice of act to make 
the judge and associate judge of the 
Montgomery city court elective by the 
people, and to fix their terms, was 
broad enough to sustain L. (1907) p 
517 which made such officers elective 
from and after the general elections 
in 1910, and providing that incumbent 
judges should hold office until No- 
vember 15, 1910. State v. Gunter, 54 
So. 283, 170 Ala. 165. To same effect 
State v. Tunstall, 40 So. 135,.145 Ala. 
477. (6) Notice of Local Acts (1915) 
p 85, providing for more efficient road 
work in Crenshaw county, which set 
forth a summary of its essential and 
material features, leaving the min- 
utiz to be worked out by the legisla- 
tors, complied with the constitutional 
requirement that notice of proposed 
local act be published in county af- 
fected. Hudgens v. State, 72 So. 605, 
15 Ala.App. 156. (7) Notice of local 
act organizing a new county was suf- 
ficiently stated. Law v. State, 38 So. 
798, 142 Ala. 62. (8) Notice of local 
act, stating that it would establish 
a court, and providing for the trans- 
fer of certain cases pending in an- 
other court, and describing the juris- 
diction of the new court, was suffi- 
cient notice of Local Acts (1907) p 329 
which created a city court and con- 
ferred upon it original jurisdiction 


[§§ 29-30 


manner in which voters absent from their place of 
residence may cast their votes.°® 
law, being a general law, notice of its proposed en- 
actment is not required to be given.°® 


[§ 30] 2. Sufficiency of Notice—a. In General. 
As a general rule the requirements as to notice of 
a special or local law®? are sufficiently complied 
with if the notice includes the substance of a pro- 
posed law such as would advise the local pubhe of 
its substantial characteristics and the most essential 
provisions of its most important features,°* pub- 


A prohibition 


of all misdemeanors. Ex p. O’Neal, 
45 So. 712, 154 Ala. 237. To same ef- 
fect Cadle v. Bland, 106 So. 170, 213 
Ala. 665; Ex p. Black, 40 So. 133, 144 
(9) Notice of local act stat- 
ing that it would provide for an in-_ 
ferior court in lieu of justices of 
peace in certain precincts and in lieu 
of all other courts created in lieu of 
justices of peace in such precincts 
was sufficiently bread to cover nota- 
ries exercising ex officio powers and 
jurisdiction of justices of peace, and 
since such notice did not purport to 
abolish office of constable in precincts 
named, it was not necessary that it 
name: such office, for if his office fell 
with the justice of peace, notice of 
their abolition was sufficient, and if 
it did not fall notice was not re- 
quired. McGehee v. State, 74 So. 374, 
199 Ala. 287. To same effect State v. 
Abernathy, 40 So. 353, 146 Ala. 689. 
(10) Notice of local act (Local Acts 
[1903] p 160), which gave the sub- 
stance of the proposed bill, exclusive 
of an invalid section added subse- 
quently, and published before intro- 
duction of the bill, was sufficient. 
Ham v. State, 47 So. 712, 156 Ala. 
645.- (11) Notice which stated that 
the proposed law was to establish a 
court and provide for election of offi- 
cials thereof was sufficient to author- 
ize an act for the election of a judge 
and solicitor at the next general elec- 
tion, and empower the governor to fill 
the offices until such election, and de- 
claring that the clerk of the circuit 
court shall be ex officio clerk of the 
proposed court. Christian v. State, 
54 So. 1001, 171 Ala. 52. (12) Sub- 
stance of Local Acts (1903) p 5, é&s- 
tablishing and providing for the reg- 
ulation of a liquor dispensary, was 
sufficiently indicated by notice of in- 
tention to apply for its enactment 
reciting, ‘‘to establish a dispensary in 
the city of for the sale of 
spirituous . . . and other intoxi- 
cating liquors.” Uniontown vy. State, 
39 So. 814, 145 Ala. 471, 8 Ann.Cas, 
320. To same effect State v. Wilburn, 
(Ala.) 39 So. 816. (13) Where a may- 
or appointed a public officer, notice 
of the law by which he did so was 
sufficient to satisfy the requirement, 
Stubbs v. Galveston, 3 Tex.App.Civ. 
Cas. § 143. (14) An act creating sep- 
arate divisions of a county court to 
be held at different points in the coun- 
ty was not offensive to the constitu- 
tional requirement as to notice of a 
proposed local act, where the notice 
gave the nature of the proposed court, 
and its powers, and left the legisla- 
ture to provide for the details. Poly- 
tinsky v. Johnston, 99 So. 839, 211 Ala. 
9 To same effect Dudley v. Fitzpat- 
rick, 39 So. 384, 148 Ala. 162; James 
v. State, 107 So. 727, 21 Ala.App. 295. 


[c] . Where house journal showe 
substantial compliance with the lst 
stitutional provision as to notice 
(Const. [1901] § 106) an act creating 
a county court (Acts [1909] [Spec. 
Sess.] p 45) was not void as a local 
act in noncompliance therewith. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


§§ 30-31] - 


lished in the manner prescribed during the time re- 
The provision is mandatory! and such 
law passed by one house before completion of the 
time required for notice of its intended introduction 
A contemplated special or local law is in- 
valid if the notice was misleading or clearly inade- 
quate to give fair notice of the substance of the 
law;* but the omission of nominal and immaterial 
provisions from the published notice of a local act 
is not a violation of the requirement;* and a re- 
quirement that any bill affecting taxation or revenue 
of a specified levee district does not apply to in- 
numerable details such bill may have with respect 
to such matter, other than those which affect the 
It has been held that when 
a special law has been passed after notice of its 
intended introduction had been published,*® and 
such publication had been verified as required,’ and 


quired.°® 


is void.? 


revenue of the district.® 


White v. State, 78 So. 449, 201 Ala. 
387. 


99. See constitutional provisions. 


1. Larkin v. Simmons, 46 So. 451, 
155 Ala. 273. 


2. Rodolf v. Board of Com’rs of 
Tulsa County, 251 P. 740, 122 Okl. 120. 


3. Douglas v. Webber, 128 So. 613, 
SOE Tas755- 


[a] Local law, valid except for va- 
riance from such provisions, is in- 
valid. Byrd v. State, 102 So. 223, 212 
Ala. 266. 


[b] Notice which gives the title or 
subject of an act, and which gives 
but a faint conception of its sub- 
stance, is insufficient. Wallace v. Jef- 
ferson Co. Board of Revenue, 37 So. 
321, 140 Ala. 491. 


[ce] Notice held insufficient (1) for 
“An Act no fence Law.’’ Milner v. 
Hatton, (Fla.) 129 So. 593. (2) Act 
fixing salary of a court stenographer 
(Acts [1915] p 641), and providing 
that its provisions should terminate 
on a certain date after which the 
general law should apply, violated the 
requirement when the notice merely 
stated that a law amending previous 
acts fixing the reporter’s salary would 
be proposed, without mentioning the 
temporary character of the act. Ex 
p. State, 75 So. 910, 200 Ala. 162. (3) 
Act “to provide a better system of 
roads for Blount County” was uncon- 
stitutional where notice was for “a 
road law, requiring eight days’ work 
or the payment of $5, money to be 
paid to an authorized person under 
bond in each precinct, the road to be 
worked by contract or district fore- 
man under bond, by direction of the 
commissioners’ court,’ which notice 
was of the substance of but one sec- 
tion of the act which contained twen- 
ty-two others, embodying a complete 
system of public roads in the county. 
Cleveland vy. State, 77 So. 930, 16 Ala. 
App. 336. (4) Notice of act to estab- 
lish an inferior court in a certain 
precinct and providing for its juris- 
diction did not sufficiently state the 
substance of the proposed law in that 
it omitted reference to the abolition 
of the justices of the peace in the 
precinct named. Tillman v. Porter, 
88 So. 647, 142 Ala. 372. (5) Notice 
of act to prohibit the sale of liquors 
“outside incorporated towns,” in a 
county, and providing liquors should 
not be sold in an incorporated town 
except pursuant to an election held to 
determine the question of sale or no 
sale was insufficient for an act pur- 
porting to regulate the license and 
sale of liquor in the county, and pro- 
viding for the issuance of licenses in 
any part of the county on petition 
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signed by a majority of the qualified 
voters in the precinct, and making no 
provision for an election. Hudgins v. 
State, 39 So. 717, 145 Ala. 499. (6) 
Notice of Morgan county road law, 
which appropriates money out of the 
general revenue of the county did not 
give sufficient notice that money was 
to be taken from the general fund of 
the county. Roper v. State, 98 So. 
286, 210 Ala. 440. (7) Notice which 
recited that a law would provide for 
the transfer and actions and proceed- 
ings in a county court, and invest a 
circuit court with jurisdiction to try 
such cases was insufficient for an act 
repealing certain previous acts, and 
providing that all cases on the docket 
of the county court of which the cir- 
cuit court had no original jurisdiction 
should be certified to the circuit court, 
and such cases disposed of as appeal 
cases from justices of the peace. 
Larkin v. Simmons, 46 So. 451, 155 
Ala. 273. To same effect State v. 
Speake, 39 So. 224, 144 Ala, 509. 


4. Head v. Hood, 107 So. 854, 214 
Ala. 353. 


[a] Act relating to county school 
superintendents.—‘‘Nothing sugegest- 
ed im the local advertisement of the 
proposed act [Local Acts (1923) p 
237], which was nominally omitted 
from its expressed terms, was mate- 
rial to its operation as intended, and 
the voters could not have been de- 
ceived by the merely nominal omis- 
sion of such provisions from the act 
as adopted. Their inclusion being im- 
material, the Legislature’ properly 
omitted them as a useless and ex- 
pensive incumbrance.”’ Head v. Hood, 
107 So. 854, 214 Ala. 3538, 355. 


5. Bobo v. Yazoo-Mississippi Delta 
Levee Com’rs, 46 So. 819, 92 Miss. 792. 


6. Publication see infra § 32. 


7. Proof of publication generally 
see infra § 33. 


8. Rakowski v. Wagoner, 
632, 24 Okl. 282. 


9. Cadle v. Bland, 106 So. 170, 171, 
213 Ala, 665. 


“The objections to sections 17, 18, 
19, and 20 are clearly without merit. 
These sections deal with matters of 
procedure in the court of which the 
title gave sufficient notice.” Cadle v. 
Bland, supra. 


103. BP. 


10. State v. Prince, 74 So. 939, 199 
Ala. 444. 
11. Alford v. Hicks, 38 So. 752, 142 


Ala. 355, 360 (in which, with respect 
to an act which would create a court 
with jurisdiction in excess of that 
allowed by the constitution for such 
courts, “We feel constrained that the 
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a certified copy of such verified proof is filed in the 
supreme court, and the sufficiency of such notice is 
not questioned, it will be deemed to have been suf- 
ficient ;* and sections of a local act, sufficient notice 
of which was given in the title, could not be object- 
ed to;® and a local law which created a board of 
revenue and abolished the jury commission of a cer- 
tain county, which was complete within itself, and 
referred to a general act as to the execution of the 
local aet, was not the enactment of a local law by 
the amendment of a general law in violation of the 
requirement as to notice.!° 


Where an act, specified in its notice, would be 
unconstitutional, the legislature cannot enact a con- 
stitutional law on the same subject. 


[§ 31] b. Amendatory’? and Repealing!? Acts. 
The repealt* or amendment?® of a local statute falls 


notice was wholly insufficient, in fact, 
no notice at all of that act that was 
passed’). 


12. Amendatory act generally see 
infra § 421 et seq. 


13. Repealing act generally see 
infra § 498 et seq. 


14. Hudgens v. State, 72 So. 605, 
607, 15 Ala.App. 156. 


“The same publication and notice 
has been made to perform the dual 
function of serving notice for both 
the first and second acts. It will be 
noted in this connection that neces- 
sarily there was nothing in the pub- 
lished notice of the second act of any 
intent or purpose to repeal the first 
act, and hence did not comply with 
section 107 of the Constitution.” 
Hudgens v. State, supra. 


[a] Notice for repeal of acts held 
insufficient.—(1) An act to repeal an 
act establishing a county court, and 
all subsequent acts relating to such 
court, and transfer all cases and pa- 
pers relating thereto to the circuit 
court of the county, and all equity 
cases pending in the county chancery 
court was not constitutionally» en- 
acted where the notice of introduc- 
tion did not cover a provision of the 
act whereby jurisdiction is conferred 
on the circuit court to try misde- 
meanors on information in the first 
instance, and such cases pending in 
the county court are transferred to 
the circuit court. Hooton vy. Mellon, 
37 So. 987, 142 Ala. 245. (2) Notice 
“for repeal of an act creating the El-- 
more county court’ was insufficient 
for an act entitled “An act to repeal 
an act to regulate the trial of mis- 
demeanors in the county of Elmore.” 
Laneaster v. Gafford, 37 So.. 108, 139 
Ala. 372. 


[b]. In Michigan, under Const. art 
15 § 16 that ‘previous notice of any 
application for an alteration of the 
charter of any corporation shall be 
given in such manner as prescribed 
by law,’’ under Comp. L. §§ 8569, 8570, 
8571, relating to such notices and 
providing that the absence of such 
notice shall not deprive the legisla- 
ture of the right to alter such charter 
if the legislature deem it necessary, 
upon a legislator’s giving one day’s 
notice of his intention to introduce 
such bill, the legislature may repeal 
the charter of a corporation. Peo. vy. 
Calder, 117 N.W. 314, 153 Mich. 724, 
126 Am.S.R. .550 [aff 31 S.Ct. 122, 218 
U.S. 591, 54 L.Ed. 1163]. 


15. Payne v. Road Imp. Dist. No. 1 
of Marion County, 216 S.W. 1047, 141 
Ark. 288. 


[a] Act amending an act relating 
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within the constitutional requirement as to notice, 
but the omission of immaterial provisions of an act 
sought to be repealed does not violate such require- 
Insufficiency of notice as to the enactment 
of amendments to sections of an act will not affect 
the validity of a section validly enacted pursuant to 
and an act added by way of 
amendment to a local law does not offend the re- 
quirement as to notice when it is proper, cognate, 
and incidental to the general purposes of the act 
as expressed in the title,‘* when the substance of 
the proposed law has been included in the notice 
Notice is not required for the pas- 
sage of an amendatory act dealing with the subject 
matter of an act expressly excepted by the consti- 
tution from the requirement as to notice;?° and it 


ment.*® 


sufficient notice ;17 


as published.*® 


to courts.—Sess. L. (1913) ¢ 77 p 119, 
being an act to amend Sess. L. (1909) 
e 14 art 7, creating superior courts in 
various counties, which classifies the 
counties of the state on the basis of 
the federal census, and is not prospec- 
tive in its operation, is local and 
special legislation, and no notice of 
its introduction having been pub- 
lished, or verified proof of publication 
filed, as required by Const. art 5 § 32; 
it is void. Hatfield v. Garnett, 146 P. 
24, 45 Okl. 438. 


[b] Notice of amendatory acts 
held sufficient.—(1) Where notice of 
application for passage of an act to 
change the times for the regular 
terms of the county court of Clay 
county set out specifically the chang- 
es proposed in the wording of certain 
sections, it was sufficient for the pas- 
sage of a bill, the substance of which 
was to amend the act establishing the 
court. Robinson v. State, 58 So. 121, 
4 Ala.App. 1. (2) Notice of intention 
to apply for passage of Local Acts 
(1919) p 115, amending certain sec- 
tions of Local Acts (1911) p 154 §§ 
2, 3, establishing a board of revenue 
for a county and abolishing the court 
of county commissioners thereof, was 
sufficient, and the fact that notice 
purported to make the commissioners 
of the county elective did not render 
it insufficient because the act makes 
some of the members elective from 
the districts instead of the county at 
large. Leonard v. Lyons, 87 So. 99, 
204 Ala. 615. 


[ec] Notice of amendatory acts 
held insufficient.—(1) Notice ‘that 
there will be a petition before the 
“next Legislature to repeal the pro- 
hibition law for L. beat,’ was insuffi- 
cient to authorize the passage of an 
act which forbade the sale of intoxi- 
eants “at or within eight miles of the 
courthouse of the town of L.,”’ only so 
far as the same applied to the “cor- 

‘porate limits of the town of L.” 
Brame v. State, 38 So. 1031, 148 Ala. 
629. To same effect Elba v. Rhodes, 
88 So. 807, 142 Ala. 689. (2) Notice 
stating that an application would be 
made for the repeal of the act creat- 
ing the Walker county law and equity 
court was insufficient where such act 
also contained provisions in addition 
to such repeal. Norvell v. State, 39 
So.) 357,..143; Ala...561. 


[d] “To read as follows.”—When 
used in an amendatory act, ‘‘to read 
as follows” implies that the provi- 
sions following are a complete revi- 
sion and substitute for the act amend- 
ed. When used in notice of intention 
to apply for passage of an act to 
amend the general jury law as to a 
particular county, the caption of 
which is given, ‘so as to read as fol- 
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lows,” it is intended to say that the 
substance of the proposed amend- 
ments shall “read as follows.” Byrd 
v. State, 102 So. 228, 212 Ala. 266. 


16. Head v. Hood, 107 So. 854, 214 
Ala. 353. 


17. Green vy. State, 39 So. 362, 143 
Ala, 2. 


_[a] Thus, where notice of inten- 
tion to apply for enactment of Local 
Acts (1903) p 809 to amend Acts 
(1896-1897) p 265, a county court 
stated that a bill would be introduced 
to amend § 6 so as to provide that 
only one special venire shall be sum- 
moned in one week for trial of capital 
cases, by repealing § 28 so that capi- 
tal cases can be tried at any time 
after the indictment, by amending § 
30 so as to limit assistant solicitor’s 
fees, and § 25 so as to provide for 
appointment of solicitors by the goy- 
ernor; it was held that notice of in- 
tention with respect to each amend- 
ment sought was independent of the 
others, and that any alleged insuffi- 
ciency in the notice with respect to 
other amendments did not affect the 
validity of the amendment providing 
that only one venire shall be sum- 
moned in one week for the trial of 
capital cases. Green v. State, 39 So. 
362, 143 Ala. 2. : : 


Sufficiency of publication generally 
See infra § 32. 


18. State v. Eagerton, 102 So. 534, 
212 Ala. 384. 


19. State v. Eagerton, supra. 


20. State ex rel. Sewerage & Water 
Board of New Orleans v. Michel, 53 
So. 926, 127 La, -685. 


[a] Thus, where an amendment to 
the constitution ratified Act (1899) 
(Extra Sess.) No. 6, and expressly re- 
served to the general assembly the 
power to amend the act, and repealed 
conflicting provisions of the consti- 
tution, dominates a provision which 
requires previous published notice 
with regard to special and local leg- 
islation, and no such notice is nec- 
essary for the passage of an act 
dealing with the same subject mat- 
ter as, and operating as an amend- 
ment of the original act. State ex rel. 
Sewerage & Water Board of New Or- 
leans v. Michel, 53 So. 926, 127 La. 685, 


Matters excepted from constitution- 
al provisions as to notice generally 
see Supra § 27. 

21. Miller v. Payne, 54 So. 652, 178 
Ala. 723; Miller v. Griffith, 54 So. 650 
WALA BST. : 

22. See constitutional provisions. 


23. State-v. Allen, 123 So. 36, 21 
Ala. 590; Milner v. Hatton, 129 So. 


[§§ 31-82 


is not necessary that the published notice contain 
the substance of acts to be repealed or modified 
when such notice contains a copy of the entire act.?* 


[§ 32] 3. Publication of Notice—a. In General. 
Provisions in a constitution requiring that notice _ 
of local and special acts must be published for a 
certain time in a certain manner in the locality that 
will be affected2? must be complied with by the leg-. 
islature,2® and enforced by the courts.** 
to publish the essential and material parts of such 
an act,2® its essence,”* or an abstract or compendi- 
um thereof,?7 so as to give to the people affected 
fair information of what the act is,?® renders the 
enactment of such an act void.?® 
a proposed local act as advertised cannot be ma- 
terially changed or altered.®° 


Failure 


The substance of 


593, 100 Fla. 210; Chicago, etc., R. Co. 
v. Carroll, 245 P. 649, 114 Okl. 193. 


24, Milner v. Hatton, 129 So. 593, 
100 Fla. 210. 


25. State v. Allen, 123 So. 36, 219 
Ala, 590. 


26. State v. Allen, supra. 
27. State v. Allen, supra. 
28. State v. Allen, supra. 


[a] Purpose of provisions is ‘to 
throw certain safeguards around the 
passage of local and special legisla- 
tion by which the people of the local- 
ity to be affected would be given fair 
notice of the intention to get such 
legislation adopted, and of the sub- 
stance thereof.” 
129 So. 593, 596, 100 Fla. 210. 


29. See cases infra this note. 


[a] , Act relating to duties of coun- 
ty commissioners (L. [1927] c 182) in 
counties of designated populations 
was invalid without_ publication of 
notice of intention. Roberts vy. Ledg- 
erwood, 272 P. 448, 134 Okl. 152. 


[b] Section of statute placing ad- 
ditional duties and powers on single 
judge in a particular district is purely 
Iocal or special legislation, and being 
passed without publication of notice 
was unconstitutional. Chicago, ete., 
AG Se Carroll, ete., 245 P. 649, 114 


‘Generally see supra § 27. 


Ala. 


[a] Act creating Birmingham 
court of common pleas was material- 
ly changed when the legislature 
changed the act to provide that the 
judge and his successors should be 
appointed by the governor, that the 
third division of the municipal court 
should not be abolished, that the 
judge should be learned in law and 
not less than a certain age, and that 
the court should have jurisdiction 
where the amount exceeded one hun- 
dred dollars and was less than three 
hundred dollars; whereas the act as 
published provided that the judge was 
to be elected by _the judges of the 
circuit court, and was not required 
to be learned in law, no age limit was 
prescribed, and that the third divi- 
sion of the municipal court was to 
be abolished, and that the court 
should have jurisdiction where the 
amount did not exceed three hundred 


dollars. State v. Allen, 123 
Ala. 590. Bahl 
[b] Act appropriating gasoline 


fund exclusively for highways in a 
county was materially altered where 
the advertisement informed the peo- 


For later cases, developments and changes in the law see Annotations, same title and section number 


Milner v. Hatton, - 


Saipeh eee v. Allen, 123 So. 36, 219 


La | y > 


§§ 32-33] 


Special session.*1_ As a general rule constitution- 
al provisions relating to publication of local and 
special acts apply to the enactments of the legis- 
lature in special session;#2 although there is au- 


thority to the contrary.** 


_ Details of local legislation need not be pub- 
lished ;** but if the publication gives details, they 
cannot be materially changed or altered.?5 


The notice must have been 
published when and for the length of time prescribed 
Publication is required to have been 
eompleted before the introduction of a bill,?7 and 
the last publication cannot be made upon the date 
A bill passed by one house is 
not “introduced” in the other house as respects con- 


Time of publication. 


therefor.?® 


of introduction.?§ 


stitutional publication of notice.*® 


Federal census as basis of classification. The leg- 
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lation as shown by the federal census as a basis for 

classification of subdivisions of the state for pur- 

poses of special legislation applicable to the entire 
state,*? provided it is done in good faith,#1 and rea- 

scnably relates to the purpose to be effected*? and 

to the difference in population which forms the basis 

thereof ;** but where the population named in an 
act is arbitrary and chosen for the purpose of evad- 

ing constitutional requirements as to publication of - 
local legislation, it is such legislation.4# 


_ Signature unnecessary. The published notice of 
intention to apply for the enactment of a local law 
need not be signed.*5 


[§ 33] b. Proof of Publication—(1) In General. 
Proof of publication should be made by affidavit 


or otherwise, as prescribed by law,*® and should 


islature in passing a general law may use the popu- 


ple that only three fourths of such 
fund would be used. First Nat. Bank 
v. Smith, 117 So. 38, 217 Ala. 482. 


[c] “Precinct” and “district’’.— 
Act providing that ‘‘only the qualified 
electors residing in the district from 
which the member is to be elected 
shall be eligible to vote for such mem- 
ber [county court commissioner],” 
and published notice recited that “the 
associate member [is] to be elected 
by the qualified voters of the pre- 
einct” did not vary so as to violate 
the requirement as to notice, since 
“precinct” is usually applied to elec- 
tion districts created for convenient 
localization of polling places for vot- 
ers. Jarman vy. Bennett, 93 So. 650, 
207 Ala. 654. 


31. Special session generally see 
Supra § 19. 
32. See cases infra this note. 


[a] Act authorizing issuance of 
bonds by. road improvement district 
was unconstitutional when less than 
the time required for publication 
elapsed between the date of the gover- 
nor’s proclamation and the date such 
act was approved by him. Booe v. 
Road Improvement Dist. No. 4, ete., 
216 S.W. 500, 141 Ark. 140. 


[b] Statute prohibiting running at 
large of livestock and providing for 
‘impounding thereof (L. [1925] [Extra 
Sess.] « 11541) intended to operate 
in a certain locality, and having been 
passed at an extraordinary session 
of the legislature, the calling for 
which was not known in time to make 
publication of notice as required by 
Const. art 3 § 21, was inoperative and 
void, Williams v. Dormany, 126 So. 
117, 99 Fla. 496. 


[ec] Act relating to road improve- 
ments (Acts Spec. Sess. [1923] p 126) 
was void where less than the time 
required for publication elapsed after 
governor’s proclamation and the in- 
troduction of the bill in noncompli- 
ance with Const. art 5 § 26, requiring 
thirty days notice of such bill. Ark- 
Ash Lumber Co. v. Pride & Farley, 258 
S.W. 335, 162 Ark. 235. 


[d] Publication held not unreason- 
ably remote.—Where the governor 
convened the legislature in special 
session on July 27, 1909, by proclama- 
tion issued a few weeks before, and 
the affidavit of publication of notice 
of intention to apply to the special 
session for the passage of a local law 
averred the publication once a week 
for four consecutive weeks, and was 
sworn and subscribed on July 28, 1909, 
the publication of notice was had at 
a time not unreasonably remote from 


the introduction of the bill on July 29, 
1909. Robinson vy. City of Ensley, 
(Ala.) 52 So. 69; City of Ensley v. 
Simpson, 52 So. 61, 166 Ala. 366. 


33. See supra § 27. 


34. State vy. Allen, 123 So. 36, 219 
Ala. 590. 


[a] Reason for rule.—‘It is well 
understood that the Legislature has 
the power ‘to shape up and work out 
the details of local legislation,’ and 
that all such details need not be em- 
braced in the published notice. . . . 
If the details are not published but 
only the general nature of its sub- 
stantive features, the public is put 
upon inquiry as to such details, and 
bound by a failure to inform itself, 
continuing through such changes and 
amendments as may stay within such 
substantive features as published.” 
State v. Allen, 123 So. 36, 219 Ala. 590, 
592, 598. See Womack v. State, 78 
So. 417, 16 Ala. 423 (when substantial 
characteristics and essential provi- 
sions of the most important features 
of a local act have been published, 
the legislature may work out the de- 
tails unhampered). 


35. State v. Allen, 123 So. 36, 219 
Ala. 590 


[a] Reason for rule.—‘If the pub- 
lication gives details, the public need 
not pursue the inquiry further in re- 
spect to such details; for the infor- 
mation is complete, and it has the 
constitutional right to assume that 
such details will not be materially 
changed throughout the journey of 
the bill to its final passage and ap- 
proval.” State v. Allen, 123 So. 36, 
219 Ala. 590, 593. 


86. See cases infra this note; and 
note 38. 


[a] Proof that notice was pub- 
lished “regularly in four weekly is- 
sues” of a designated weekly news- 
paper is sufficient. Ex p. Black, 40 
So. 138, 144 Ala. 1. 


[b] Terms construed.—Under a 
constitutional provision that notice of 
a proposed law be published once a 
week for four consecutive weeks in 
some newspaper in the locality that 
would be affected, or, if there is no 
newspaper so published, then by post- 
ing notice for four consecutive weeks 
at five different places in such local- 
ity, before introduction of the bill, 
the posting clause requires that no- 
tice must be posted during a period 
of four weeks or twenty-eight days, 
but where notice is published in a 
newspaper once a week for four con- 
secutive weeks prior to the introduc- 
tion of the bill, the constitutional re- 


contain a statement of facts sufficient to show that 


quirement is complied with although 
twenty-eight days may not elapse be- 
tween the first publication and the 
introduction of the bill. Thus, where 
notice of an act to establish a certain 
court was published in a newspaper 
on February 24, March 38, 10, and 17,: 
1911, it was constitutionally passed. 
Lower v. State, 59 So. 61, 178 Ala. 87 
[aff 57 So. 500, 3 Ala.App. 122]. 


[c]. “Next session” construed.— 
Where a legislature convened in Jan-_ 
uary, 1915, and before June, recessed 
until July, during which time notice 
was published of a local act, the term 
“next session’ as used in the caption 
did not refer to the session of the 
legislature to convene in January, 
1918, and such words were construed 
as meaning ‘next sitting,’ and the 
notice was sufficient for a local act 
passed in September, 1915. Dunn y. 
Dean, 71 So. 709, 196 Ala. 486. 


37. Carnley v. Moore, 118 So. 409, 
218 Ala. 274. 


[a] Introduction two days after 
date of last publication, was suffi- 
cient, where the affidavit of publica- 
tion showed that notice was published 
for four weeks. State v. Carter, 56 
So. 974, 174 Ala. 266. 


38. Carnley v. Moore, 118 So. 409, 
218 Ala. 274. : 6 


[a] Act creating commissioners’ 
districts and providing for their elec- 
tion, duties, and compensation, was 
invalid, as a local law insufficiently 
published when last published on 
August 19, and introduced onthe 
same day. Carnley v. Moore, 118 So. 
409, 218 Ala. 274. 


39. Keene v. Lake County, 125 So. 
908, 98 Fla. 1247. 

[a] “Bither branch of legisla- 
ture,” in constitutional provision re- 
lating to publication of special or lo- 
cal bills, refer to house in which bill 
is introduced. Keene v. Lake Coun- 
ty, 125 So. 908, 98 Fla. 1247. 


40. Stone v. State, 89 So. 304, 18 
Ala.App. 154. 

41. Stone v. State, supra. 

42. Stone v. State, supra. 

43. Stone v. State, supra. 

44. Stone v. State, supra. 

Local law cannot be designated 
“seneral law” for purpose of evading 
requirement as to notice see supra § 
27. 


45. Ex p. Kelly, 45 So. 290, 153 Ala. 
668; Dudley v. Fitzpatrick, 39 So. 384, 
143 Ala. 162. 


46. See constitutional provisions. 
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publication had been made,*? and show whether 
notice was had by newspaper publication or post- 
Although the affidavit need not set out the 
substance of contemplated law,*? it must identify the 
The legislature should ascertain and deter- 
mine whether notice by publication has been given,”? 
and whether the proof of such publication is true 
or false;>2 but the passage of a local or special act 
is legislative judgment,°* conclusive that notice was 
given,®* unless records of which the courts will take 


yayeker 


bill.>° 


judicial notice show otherwise.°® 
Special session.*° 


47. Jacobs v. State, 40 So. 572, 144 
Ala. 98. 

[a] Affidavit of publisher of news- 
paper, which stated that the notice 
of the intention to apply for the 
passage of a local act, contained a 
copy of the bill proposed, and which 
was otherwise sufficient, sufficiently 
proved the giving of notice of inten- 
tion. Jacobs v. State, 40 So. 572, 144 
Ala. 98. To same effect Robinson v. 
City of Ensley, (Ala.) 52 So. 69; City 
of Ensley v. Simpson, 52 So. 61, 166 
Ala. 366. 


438. Milner v. Hatton, (Fla.) 129 
So. 593. 

49. Milner vy. Hatton, supra. 

50. Milner v. Hatton, supra. 

‘{a] “Relating to an act no fence 


law,” as language used in an affida- 
vit was insufficient to identify a local 


pill. Milner v. Hatton, (Fla.) 129 So. 
593. 

51. Ala.—Byrd v. State, 102 So. 
228, 212 Ala. 266. 

Ark.——Wacaster v. City of Hot 


Springs, 265 S.W. 59, 165 Ark. 521. 
Fla.—Apgar v. Wilkinson, 116 So. 
78, 95 Hla. 457. 


Ga.—Cutcher y. Crawford, 31 S.E. 
139, 105 Ga. 180. 


Tex.—Moller v. Galveston, 57 S.W. 


1116, 23 Tex.Civ.App. 693. 

52. Byrd v. State, 102 So. 228, 212 
Ala. 266.) 

{a] Affidavit of newspaper pub- 


lisher is suffivient to justify legisla- 
ture in finding that the notice of in+ 
tention to apply for passage of a lo- 
cal law had been published. MRobin- 
son v. City of Ensley, (Ala.) 52 So. 
69; City of Ensley v. Simpson, 52 So. 
61, 166 Ala. 366. 


53. Jackson Lumber Co. v. Walton 
County, 116 So. 771, 95 Fla. 632 [ap- 
peal dism 49 S.Ct. 338, 73 L.Ed. 1011]. 


54. Wacaster v. City of Hot 
Springs, 265 S.W. 59, 165 Ark. 521; 
Booe y. Road Improvement Dist. No. 
4, Prairie County, 216 S.W. 500, 141 
Ark. 140; Cutcher v. Crawford, 31 S.B. 
139, 105 Ga. 180; Moller v. Galveston, 
57 S.W. 1116, 23 Tex.Civ.App. 693. 


[a] Passage of act authorizing is- 
suance of drainage bonds by a city 
was conclusive in itself that the re- 
quired notice had been _ published, 
since such fact was jurisdictional. 
Moller v.. Galveston, 57 S.W. 1116, 23 
Tex.Civ.App. 693. See State v. Car- 
ter, 56 So. 974, 174 Ala. 266. 


[b] Courts will presume that le- 
gal evidence of such publication was 
duly established in the legislature. 
Apgar v. Wilkinson, 116 So. 78, 95 
Fila. 457. See Waterman v. Hawkins, 


As a general rule proof of no- 
tice must be established in the legislature before it 
can lawfully pass a local or special act in a special 4 
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session.57 


with.®° 


the state.®? 


86 S.W. 844, 75 Ark. 120 [foll Davis 
v. Gaines, 3 S.W. 184, 48 Ark. 370] 
(where it was held that the legisla- 
tive assembly was the sole judge as 
to whether notice has been properly 
published, and after passage of a lo- 
eal or special act, it will be conclu- 
sively presumed by the courts that 
notice was. properly published). 


55. Wacaster v.° City of Hot 
Springs, 265 S.W. 59, 165 Ark. 521; 
Booe vy. Road Improvement Dist. No. 
4, Prairie County, 216 S.W. 500, 141 
Ark. 140. 


Judicial notice of legislative jour- 
nals generally see Evidence § 1904. 


56. Special session generally see 
supra § 19. 


57. Horton y. Kyle, 88 So. 757, 81 
Fla. 274. 

[a]. There can be no presumption 
(1) that constitutional notice was 
published and proof thereof estab- 
lished where the legislative journals 
show that sixty days did not inter- 
vene between the date of the govern- 
or’s proclamation calling a_ special 
session, and the date of its adjourn- 
ment. Horton v. Kyle, 88 So. 757, 81 
Fla. 274. (2) Where only twenty-two 
days elapsed between the date of the 
governor’s proclamation for a special 
session and the date of its adjourn- 
ment that constitutional notice was 
given. Horton y. Kyle, supra. 


[b] Record showed conclusively 
that requirement was not complied 
with where less than the constitu- 
tional period of notice elapsed from 
the date of issuance of governor’s 
proclamation calling a special ses- 
sion, and the time of ‘his approval of 
an act passed thereat. Booe vy. Road 
Improvement Dist. No. 4, Prairie 
County, 216 S.W. 500, 141 Ark. 140. 
But see supra § 27 note 25. 


58. Journal entries generally see 
infra §§ 94-98. 


59. See constitutional provisions. 


[a] In Arkansas Const. art 5 § 26 
“requires that evidence of the notice 
of the intention to apply for the pas- 
sage of a special bill shall be exhibit- 
ed in the General Assembly before 
such act shall be passed. There is 
nothing in the Constitution, nor is 
there any statute requiring that the 
proof of publication of' this notice 
shall be spread upon the journals of 
the General Assembly or otherwise 
preserved as a record in connection 
with the passage of the bill.” Craw- 
ford & M. Dig. § 4121, making certain 
copies of acts, resolutions, records, 
etc., deposited in secretary of state’s 
office, admissible in evidence is inap- 
plicable to proof of publication of no- 
tice, since such notice is not a roll, 
record, document, or paper required 
by law to be kept in his office. Wa- 


[§§ 33-34 


[§ 34] (2) Entry on Journals.°® A requirement 
that proof of publication of the notice shall be 
spread upon the legislative journals of both hous- 
es,°® should be, at least substantially, compled 
The omission of the jurat of the affidavit 
of publication from the printed copy of the journal 
is immaterial.6! The journal need not show affirma- 
tively that publication was had without expense to 
It has been held unnecessary that the 
affidavit of publication be entered on the journal of 
the senate where the affidavit of publication of a bill 
introduced in the house has complied with the re- 


caster v. Hot Springs, 265 S.W. 59, 165: 
Ark. 521, 523. 

[b] As Florida constitution does. 
not specifically require that the jour- 
nals show that notice has been given, 
the courts are precluded from inquir- 
ing into the question. Rushton v. 
State, 50 So. 486, 58 Fla. 94. 


60. Longshore y. State, 76 So. 33, 
200 Ala. 267. 


[a] Act relating to county officers 
was void when the journals of the 
houses did not show affirmatively 
that the prescribed notice for a local 
act was given. Longshore y. State, 
76 So. 33, 200 Ala. 267. 


[b] Act relating to trial of de- 
fendants in capital cases was void 
where the journal showed an affidavit 
that the “above” notice was publish- 
ed, but did not contain a copy of the 


notice. Barnett v. State, 51 So. 299, 
165 Ala. 59. 
[c] Sequence of entry of affidavit 


may be required immediately follow- 
ing the entry showing introduction 
of the bill. Keene v. Lake County, 
125 So. 908, 98 Fla. 1247. 


[d] Pasting of notice as published, 
with typewritten copy of notice, on 
legislative journal constituted suffi- 
cient spreading of notice and proof of 
journal. Childers vy. Shepherd, 39 So. 
235, 142 Ala. 385. 


[e] Omission of name of notary 
public in spreading affidavit of notice 
on the senate journal rendered a local 
law invalid, although such afiidavit 
properly appeared on the journals of 
the house. Sellers v. State, 50 So. 
340, 162 Ala. 35. 


61. Dudley y. Fitzpatrick, 39 So. 
384, 143 Ala. 162. 


62. State v. Carter, 56 So. 974, 174 
Ala. 266. 
[a] Legislative journals that 


show local law was passed in accord- 
ance with constitution show affirma- 
tively that the notice was given and 
publication had without expense to 
the state, as the court will take judie 
cial notice of the fact that there is 
no law whereby the state may pay for 
publication of an application for pas- 
sage of a local law. State y. Carter, 
56 So. 974, 174 Ala. 266. 


[b] “The Constitution directs only 
that the journals must affirmatively 
show that the bill was passed in ac- 
cordance with the provisions of this 
section [Const. § 106, authorizing lo- 
cal laws on notice thereof]. . . . 
The only possible effect of this pro- 
vision, ‘without cost to the state,’ is 
to prevent the Legislature from au- 
thorizing or attempting to authorize 
the state to incur the expense of such 
publications.” State v. Carter, 56 So, 
974, 174 Ala, 266, 271, 272. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 34-38] 


quirement®* and immediately follows the house jour- 
nal entry showing such introduction;** but such 
affidavit as spread upon the house journal must cor- 
respond to the bill when introduced.®® 


[§ 35] (8) Recital in Act. A constitutional pro- 
vision that a local or special act must contain a 
recital that evidence of notice was given is complied 
with if such recital appears in the title,** but upon 
the failure of a local act to recite publication under 
such provision, it must be considered that notice 
was not published.** 


[§ 36] E. Mode of EHnactment—1l. In General. 
Strictly speaking, a statute may be enacted only by 
the introduction and passage of a bill,®® or, in some 
cases, a resolution.®® 


{§ 37] 2. By Bill. While the general rule that 
legislation on specified subjects shall be by bill?® 
has been considered as mandatory,’! prohibitory, 


STATUTES 


[59 C.J.] 548 


viding that rules of the war department shall gov- 
ern in case of conflict between regulations of the 
national guard and the war department was not in 
conflict with such constitutional provision.7? 


Enactment of section as part of revised bill. As 
a revised bill is passed with all the formality re- 
quired for the enactment of any other law,7* a stat- 
ute relating to the filling of elective offices by gub- 
ernatorial appointment which was originally a part 
of a bill entitled “An act to amend and revise 
the General Statutes of Missouri concerning 
popular election,” such title being sufficient to sup- 
port the statute, the fact that it was passed in a 
revised bill covering the whole subject of popular 
elections and the filling of vacancies did not impair 
its validity as a constitutional law.75 


[§ 38] 3. By Joint or Concurrent Resolution.7® 
The view taken in most, but not in all’? jurisdictions 
is that legislation cannot be enacted by joint reso- 


and exclusive,‘? it has been held that an act pro- 


63. Keene v. Lake County, 125 So. 
908, 909, 98 Fla. 1247. 


“In this case it is made to appear 
that the local bill was introduced in 
the House of Representatives and the 
journal entry of the ‘affidavit consti- 
tuting proof of publication’ does ‘im- 
mediately follow the journal entry 
showing the introduction of the bill.’ 
This complied with the organic re- 
quirement, and it was not necessary 
to make an entry of such affidavit in 


the journal of the Senate.” Keene v. 
Lake County, supra. 
64. State v. Brevard County, 126 


So. 358, 99 Fla. 226. 


65. Milner vy. Hatton, 
So. 593. 


66. State v. Felter, 74 So. 629, 141 
La. 58. 


67. Federal Land Bank of New Or- 
leans v. John D. Nix, Jr., Enterprises, 
117 So. 720, 166 La. 566. 


68. See infra § 387. 


Enactment under initiative or ref- 
erendum see infra §§ 232-306. 


69. See infra § 38. 
70. See infra § 39 et seq. 
“Bill” supra § 5. 


71. State v. Cunningham, 103 P. 
497, 39 Mont. 197, 18 Ann.Cas. 705; 
Ritchie v. Richards, 47 P. 670, 14 Utah 
345. 


(Fla.) 129 


72. State v. Cunningham, 103 P. 
497, 39-Mont. 197,°18 Ann.Cas. 705. 
See State v. Armstrong, 243 P. 333, 31 
N.M. 220 (reference statute). 


73. Peo. v. Newlon, 238 P. 44, 77 
Colo. 516. 
[a] Reason for rule.—L. (1921) p 


625, providing that regulations of the 
war department shall be paramount 
in case of such conflict is not in con- 
flict with Const. art 5 § 17, provid- 
ing that no law shall be passed ex- 
cept by bill, since only by such ref- 
erence to rules of the war department 
could the mandate of Const. art 17 § 
2, providing that organization, equip- 
ment, and discipline of militia con- 
form as nearly as practicable to the 
armies of the United States, be car- 
ried out. Peo. v. Newlon, 238 P. 44, 
77 Colow 516. 


74. Cross references: 
Amendment or revision of bills see 
infra §§ 59-71. 
Concurrence in amendments see infra 
§§ 87-93. 


75. State v. 
984, 208 Mo. 708. 


76. Defined see supra § 6. 


77. See rule in Kansas and South 
Carolina infra text and note 86. 


[a] In Mississippi joint resolu- 
tions have been held constitutional, 
to bear equal dignity with bills, and 
to have the same effect to modify or 
repeal existing laws. Swan vy. Buck, 
40 Miss. 268, 293 (“The word ‘re- 
solved’ is as potent to declare the 
legislative will as the word ‘enacted.’ 
It is true that a resolution may or 
may not take effect as a law, depend- 
ing upon the occasion and object of 
its use. It may be resorted to as a 
vehicle to convey the opinions or 
wishes of the legislature on any sub- 


Herring, 106 S.W. 


“ject, without prescribing any rule of 


conduct to be observed. But when- 
ever a joint resolution does under- 
take to lay down a rule of conduct 
for any portion of the people of the 
State, it becomes a law, and will take 
effect as such, notwithstanding the 
use of the word ‘resolved’ in its 
style, instead of the word ‘enact- 
(216 (ot adb eet 

78. U.S.—U. S. v. Ansonia, etc., 
Co., 31 S.Ct. 49, 218 U.S. 452, 54 L.md. 
1107 [mod sub nom. S. H. Hawkes & 
Co. ViWm:. Re Trigs. :& iCo:,° 65.-S.E. 
538, 110 Va. 165]. 


Ark.—Dickinson v. Johnson, 176 S. 
W. 116, 117 Ark. 582, L.R.A.1915BH 496, 
Ann.Cas.1916B 1067. 


Colo.—Henderson y. Collier, etce., 
Lith. Co., 30 P. 40, 2 Colo.App. 251. 


Idaho.—Balderston v. Brady, 107 P. 
493, 17 Idaho 567 [motion den 108 P. 
742, 18 Idaho 238]. 


Ill.— Peo. v. Campbell, 8 Ill. 466. 


Ind.—May v. Rice, 91 Ind. 546; 
State v. Bailey, 16 Ind. 46, 79 Am.S.R. 
405. 


Mont.—State v. Cunningham, 103 
P. 497, 39 Mont. 197, 18 Ann.Cas. 765. 


Or.—Rowley v. City of Medford, 
285 P. 1114, 132 Or. 405. 


W.Va.—Boyers vy. Crane, 1 W.Va. 
176. 
[a] hus (1) a joint resolution 


forbidding auditor to pay salary to 
secretary of state was in conflict with 
organic law requiring legislative acts 
to be styled, “Be it enacted, etc.’ 
Boyers v. Crane, 1 W.Va. 176. (2) 
Joint resolution of congress of May 
5, 1894, No. 24 [28 U. S. St. at L. 582], 
permitting partial payments on ves- 


lution with respect to specified subjects.7§ 


How- 


sels under construction for the treas- 
ury department, did not give the gov- 
ernment an express statutory lien on 
such vessels superior to those given 
materialmen by the state lien law. 
U. S. v. Ansonia Brass, etc., Co., 31 
S.Ct249, 218 U.S. 452, 54 L.Ed. 1107 
[mod sub nom. S. H. Hawkes & Co. 
‘vv. Wm. R. Trigg & Co., 65 S.E. 538, 
110 Va. 165]. 


[b] Appointment of game warden. 
—A joint resolution of both houses 
of legislature signed by the govern- 
or, addressed to the game warden, 
providing that he appoint the widow 
of a prior game warden w'ho lost his 
life in service, an additional game 
warden, was void. State v. Cunning- 
ham, 103 P. 497, 39 Mont. 197, 18 Ann. 
Castei05- 


[c] Appropriation of money.—The 
legislature has no power by joint 
resolution, without the concurrence 
of the executive, to order the print- 
ing and distribution of a public offi- 
cial’s report for distribution among 
the people, and to appropriate money 
therefor, Such resolution being in no 
sense a law or bill within the mean- 
ing of the constitutional provision 
that every resolution or vote to which 
the concurrence of both houses may 
be necessary shall be approved by the 
governor or passed over his disap- 
proval. Henderson v. Collier, etce., 
Lith. Co., 30 P. 40, 2 Colo.App. 251. 
To same effect Burritt v. Com’rs of 
State Contracts, 11 N.E. 180, 120 Ill. 
322; May v. Rice, 91 Ind. 546. -But 
see infra note 79. 


{[d] Matters involving property or 
other rights cannot be legislated by 
resolution. Rowley v. City of Med- 
ford, 285 P..1111, 132 Or: 405. 


[e] State board of land commis- 
sioners had not authority or justifica- 
tion either for acting or refusing to 
act on any matter coming before 
them under a house resolution (Sess. 
L. [1909] p 451), and cannot rest or 
justify their action in any matter up- 
on the authority or direction of such 
resolution, or any action taken by the 
commission created by that resolu- 
tion. Balderston v. Brady, 107 P. 493, 
17 Idaho 567 [den motion 108 P. 742, 
18 Idaho 238]. 


{[f] Repeal of law by joint resolu- 
tion of two houses of the general as- 
sembly, without such resolution hay- 
ing undergone the three several read- 
ings prescribed by the constitution, 
and having received the approval of 
the council of revision, is invalid. 
Peo. v. Campbell, 8 Ill. 466. 
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ever, legislative bodies have the inherent power to 
express legislative will by joint resolution upon all 
matters which the constitution does not require to 
be adopted with the formalities prescribed as essen- 
tial to the passage of a law."® ‘It has been held that 
the legislature can pass a resolution giving force 
and effect to another resolution which did not at- 
tempt to perform the function of a law, but was 
confined to the single function of designating a 
question to be submitted to the voters,*® or to pro- 
vide for expenses incident to legislative session.*? 


The legislature also has power to provide for 
the appointment of a joint legislative committee 
and confer certain powers thereon,®? but such a res- 
olution is not the enactment of a bill or the passage 
of a law,*® and when it is necessary for such com- 
mittee to continue to function after the adjourn- 
ment of the general assembly, it can be constituted 
otily by a bill enacting a law to that effect.** 


‘Insertion of an enacting clause has been held nec- 


79. State v. Zimmerman, 210 N.W. 84. 


381, 191 Wis. 10. 


[a] Joint resolution is a proper 
means for ordering the secretary of 
state to publish certain statutes pre- 
vious to the general publication of all 
the statutes. State y. Bailey, 16 Ind. 


Cas.1916B 1067. 
85. 


86. 


STATUTES 


Dickinson y. Johnson, 176 S.W. 
116, 117 Ark. 582, L.R.A.1915E, Ann. 


Collier, ete., Lith. Co. v. Hen- 
derson; 32) Pi 427, 18: Colow 259: 


Ye ee er an | ee 2 
reals . tte gat 


[§§ 38-39 


essary in order to justify legislative action in the 
form of a concurrent resolution to be considered a 
pill;8> but there is authority to the contrary.*° 


[§ 39] F. Introduction of Bills and Proceedings 
before Passage*—1. Time for Introduction. The 
purpose of constitutional provisions to the effect 
that new bills shall not be introduced after a cer- 
tain period extending from the first day of the ses- 
sion has elapsed’? is to prevent hasty and improvi- 
dent legislation by affording ample opportunity for 
a careful examination of proposed laws and to give 
the people of the state or of any locality in the state 
an opportunity to be heard upon proposed legisla- 
tion affecting their interests.°* Where the time for 
the introduction of new bills is limited to a certain 
number of days after the session of the legislature 
has commenced, an amendment®® or substitute®® not 
departing from the general purposes or which is 
germane to the subject®! of the original bill and not 


original object as expressed in the 
bill.’ Atty.-Gen. v. Amos, 27 N.W. 
571, 60 Mich. 372. (2) “Germane to 
the general object stated in the orig- 


inal title.’”’ Detroit v. Schmid, 87 

N.W. 3838, 385, 128 Mich. 379, 92 

Smith v. Jennings 45 S.E. SOA Am.S.R. 468. (3) “Germane to the 
y general purpose.” Atty.-Gen.  v. 


46, 79 Am.D. 405. 


80. State v. Zimmerman, 210 N.W. 
381, 191 Wis. 10. 


{a] Thus the contention that a 
joint resolution prescribing the man- 
ner in which the question of whether 
the Volstead Act (U. S. Comp. St. § 
10138% et seq) should be amended is 
invalid because the legislature did rot 
comply with constitutional provisions 
prescribing the form and manner of 
enacting a law, was held immaterial. 
State v. Zimmerman, 210 N.W. 381, 
191 Wis. 10. : 


81. Rowley v. City of Medford, 
285 P. 1111, 132 Or. 405. 


[a] “Employing clerks and ste- 
nographers and procuring supplies, 
and other matters incident to the car- 
rying on of its business,’ may be pro- 
vided for by resolution. Rowley v. 
City of Medford, 285 P. 1111, 1114, 132 
Or. 405. But see supra note 78 [c]. 


82. Peo. v. Backer, 185 N.Y.S. 459, 
113 Misc. 400, 39 N.Y.Cr. 17. 


[a] Investigation of state institu- 
tion.— By concurrent resolution the 
general assembly may appoint a com- 
mittee to investigate the management 
of a state institution. Dickinson v. 
Johnson, 176 S.W. 116, 117 Ark. 582, 
L.R.A.1915E 496, Ann.Cas.1916B 1067. 


83. Peo. v. Backer, 185 N.Y.S. 459, 
460, 118 Misc. 400, 39 N.Y.Cr. 17. 


“It is effective for the purpose for 
which it was adopted, and what is 
done pursuant thereto is lawfully 
done. The adoption of a concurrent 
resolution, while not in a technical 
sense the enactment of a bill or the 
passage of a law, is nevertheless a 
lawful act of the Legislature, an act 
which it has the power to perform. 
And such a resolution, providing for 
the appointment of a joint committee 
and conferring certain powers on such 
committee, is, so to speak, the law by 
which such committee is created, and 
under and by virtue of which it acts.” 
Peo. v. Backer, supra. 


67 S.C. 324 [dism error 27 S:Ct. 610, 
201 U.S. 276, 51 L.Ed. 1061] (‘Be it 
resolved,” etc., is a sufficient compli- 
ance with the constitutional provision 
that all laws be enacted by the words, 
“Be it enacted, etc.’’). 


[a] In Kansas a proposition pass- 
ed by both houses and approved by 
the governor may be regarded as a 
bill within the meaning of Const. art 
2 §§ 20, 24, where it has received the 
treatment and has every characteris- 
tic thereof, except that it is described 
as a concurrent resolution, and con- 
tains the words, ‘‘Be it resolved” in- 
stead of the constitutional formula 
for an enacting clause, ‘Be it enact- 
ed.’”’ State vy. Knapp, 171 P. 639, 102 
Kan. 701. 


87. See constitutional provisions. 


88. Atty.-Gen. v. Detroit, etce., 
Plank-Road Co., 56 N.W. 943, 97 Mich. 
589; Atty.-Gen. v. Rice, 31 N.W. 203, 
64 Mich. 385. 


; mea Amendment defined see infra 


90. Substitute defined see 
this note. 


[a] Substitute is in effect only an 
enlarged amendment to the bill for 
which it is offered. Hale v. McGet- 
tigan, 45 P. 1049, 114 Cal. 112. 


91. Hale v. McGettigan, 45 P. 1049, 
114 Cal. 112; Atty.-Gen. v. Stryker, 
104 N.W. 737, 141 Mich. 437; Detroit 
v. Schmid, 87 N.W. 383, 128 Mich. 379, 
92 Am.S.R. 468; Renackonsky v. De- 
troit Water Comrs., 81 N.W. 581, 122 
Mich. 613; Davock v. Moore, 63 N.w. 
424,105 Mich. 120, 28 L.R.A. 783; Toll 
v. Jerome, 59 N.W. 816, 101 Mich. 468: 
Caldwell v. Ward, 46 N.W. 1024, 83 
Mich, 13; Atty.-Gen. v. Rice, 31 N.W. 
203, 64 Mich. 385; Atty.-Gen. v. Amos, 
27 N.W. 571, 60 Mich. 372; Pack v. 
Barton, 11 N.W. 367, 47 Mich. 520; 
Chittenden v. Kibler, 161 N.W. 272, 
100 Neb. 756; State v. Ryan, 139 N.w. 
235, 92 Neb. 636, Ann.Cas1914A 224, 


[a] Other statements as to being 
germane.—(1) ‘“‘Consistent with the 


infra 
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Stryker, 104 N.W. 737, 739, 141 Mich. 
437. (4) “In harmony with the ob- 
jects and purposes of the original 
bill.” Atty.-Gen. v. Amos, 27 N.W. 
571, 574, 60 Mich. 372. (5) ‘“‘Related 
to the same subject-matter.” Toll v. 
Jerome, 59 N.W. 816, 101 Mich. 468. 
(6) “Same purpose as the original 
bill.” Atty.-Gen. v. Amos, supra. (7) 
“Whatever is within the purpose of 
the bill.” Hale v. McGettigan, 45 P. 
1049; 1061," 114 "Cal. A12- 


[b] General purpose of bill to 
amend ‘‘section 5110,” relating to pav- 
ing in cities of the second class and 
villages, was evidently considered by 
the legislature as ‘“‘paving streets and 
making assessments therefor,’ with- 
out limiting it to any class of towns, 
so that when the title was amended 
by inserting “section 4916,” relating 
to paving in cities of the first class, 
in place of “section 5110,” the general 
purpose of the bill was not changed. 
Chittenden v. Kibler, 161 N.W. 272, 
100 Neb. 756. 


[c] Even though amendments are 
extensive, they will not render the act 
of the legislature invalid, if they in- 
dicated no purpose to violate the con- 
stitution, or to exceed the proper lim- 
its of legislative discretion. = Powell 
APs nba 16 N.W. 369, 51 Mich. 


[d] Language of title of the bill 
as recorded in the journal can be in- 
quired into in an investigation of the 
kind to determine whether a new bill 
has been introduced, and where the 
words of the title, as introduced, are 
clear and specific, such title becomes 
of great importance in determining 
whether the mandate of the constitu- 
tion has been obeyed or its require- 
ments followed in the passage of an 
act. Sackrider v. Saginaw Co., 44 
N.W. 165, 79 Mich. 59. 


[e] Substitute for amendment of 
city charter.—A bill amending cer- 
tain sections of a city charter may be 
substituted for a bill amending other 
sections thereof, although the subject 
matter of the sections amended by 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an evident attempt to evade the constitution®? is not 
a new bill and may be adopted without violating this 
provision of the constitution;®? and this rule has 
been applied even though the territory within which 
the act shall be operative is enlarged or limited.°+ 
However, such a constitutional limitation cannot 


the two bills materially differed, since 
the title of the original bill was suffi- 
cient to indicate that an amendment 
of the charter was in contemplation. 
Detroit v. Schmid, 87 N.W. 383, 128 
Mich. 379, 92 Am.S.R. 468. 


[f] Consolidated and revised form. 
—Where numerous bills were intro- 
duced, all purporting by their titles 
either to amend or replace an existing 
law relating to county and township 
governments, it was within the proper 
function of the committee to which 
they were referred for consideration 
to consolidate them into one bill, if in 
its judgment it was expedient, and to 
report the same as a substitute for 
them all; such report and substitute 
instead of being the introduction of a 
new bill was only the bringing to- 
gether in, a revised form bills that 
had already been introduced. Hale v. 
McGettigan, 45 P. 1049, 114 Cal. 112. 


[g] Whatever is within proper 
scope of amendment (1) is as much 
admissible after the fifty days as be- 
fore (Pack v. Barton, 11 N.W. 367, 47 
Mich. 520), (2) or whatever might 
have been incorporated into the origi- 
nal act under the title of such original 
act may be added by way of amend- 
ment under the most general title 
(Detroit v. Schmid, 87 N.W. 383, 128 
Mich. 379, 92 Am.S.R. 468). 


{h] Presumption.—There is no 
presumption that the body of a sub- 
stituted bill is not.germane to the 
body of the original bill. Detroit v. 
Schmid, 87 N.W. 388, 128 Mich. 379, 
92 Am.S.R. 468. 


92. State v. Ryan, 139 N.W. 235, 
92 Neb. 686, Ann.Cas.1914A 224. 


[a] Act is not evasion of the con- 
stitution because it contains some 
features not in the original act. 
Atty.-Gen. v. Amos, 27 N.W. 571, 60 
Mich. 372. 


93. See cases supra notes 89-92. 


[a] Rule applied.—(1) ‘A bill de- 
taching certain lands from the town- 
ship of Ft. Gratiot, in the County of 
St. Clair, and organizing the same 
into a new township to be known as 
the township of ‘Huronia’” was re- 
placed by ‘A bill to incorporate the 
city of Marine City, in the county of 
St. Clair, and to repeal act No. 328 of 
Local Acts of 1885, entitled an act to 
reincorporate the village of Marine 
City, approved April 23, 1885.” Peo. 
v. McElroy, 40 N.W. 750, 72 Mich. 446, 
2 L.R.A. 609. (2) ‘A bill for an act 
to amend section 5110, Revised Stat- 
utes of Nebraska for 1913, relating to 
paving streets and making assess- 
ments therefor, to repeal said original 
section 5110 and all acts and parts of 
acts in conflict herewith, and to pro- 
vide for an emergency,” was passed 
under a title in all respects the same 
except that “section 4916” was insert- 
ed for “section 5110,” and the body of 
the bill also being. changed corre- 
spondingly. Chittenden v. Kibler, 161 
N.W. 272, 100 Neb. 756. (3) A bill for 
the organization of the township of 
Montmorency was changed so as to 
make it a bill for the organization of 
the county of Montmorency. Pack v. 
Barton, 11 N.W. 367, 47 Mich. 520. 
(4) “A bill to amend section one of 
chapter two of act number two hun- 
dred fifty-four of the Public Acts of 
eighteen hundred and ninety-seven 
entitled ‘An act to provide for the 
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construction and maintenance of 
drains, and the assessment and col- 
lection of taxes therefor, and to re- 
peal all other laws relative thereto’ 
approved June 2, eighteen hundred 
and ninety-seven, and to repeal sec- 
tion two of said act,’’ was replaced 
by “A bill to provide for the election 
of county drain commissioner in the 
county of’ Berrien.” Atty.-Gen. v. 
Stryker, 104 N.W. 737, 738, 141 Mich. 
437. (5) ‘A bill to amend sections 3 
and 4 of chapter 1 of an act entitled 
‘An act to provide a charter for the 
city of Detroit,’ . and also to de- 
tach certain portions of the territory 
from the townships of Hamtramck, 
Springwells, and Greenfield, and to 
annex the same to the city of De- 
troit,” was replaced by a substitute 
entitled “A bill to amend sections 
three, four, and five of chapter one of 
an act entitled ‘An act to provide a 
charter for the city of Detroit, and 
to repeal all acts and parts of acts in 
conflict therewith - and to add 
five new sections,’” etc. Atty.-Gen. v. 
Amos, 27 N.W. 571, 574, 60 Mich. 372. 
(6) “A bill to organize the township 
of Au Train,” in the county of Alger, 
was replaced by a substitute bill to 
organize the township of Ironwood, in 
the county of Ontonagon. Atty.-Gen. 
v. Rice, 31 N.W. 2038, 64 Mich. 385. 
(7) “A bill to vacate the sixteenth 
judicial circuit, and to reorganize the 
thirty-first judicial circuit” was re- 
placed by ‘An act to require the 
judge of the sixteenth judicial circuit 
to hold the terms of court of the 
thirty-first judicial circuit in certain 
cases, and also to require the judge of 
the thirty-first judicial circuit to hold 
the terms of the sixteenth judicial 
circuit when the resident judge may 
be disqualified,” etc. Toll v. Jerome, 
59 N.W. 816, 817, 101 Mich. 468. (8) 
A bill which provided for the amend- 
ment of certain sections of a city 
charter was repealed by a bill which 
provided in addition for the amend- 
ment of certain other sections of the 
city charter. State v. Ryan, 139 N.W. 
235, 92 Neb. 686, Ann,Cas.1914A 224, 


94 Caldwell v. Ward, 46 N.W. 
1024, 83 Mich. 13. 


[a] Tlustration.—aA bill originally 
introduced as “A bill authorizing and 
empowering the township treasurers 
of the county of Kalkaska, in the 
state of Michigan, to force the collec- 
tion of taxes in certain cases,” and re- 
ported from committee as ‘A bill to 
authorize the issuance of injunctions 
to restrain waste upon certain lands 
when the taxes upon the same shall 
be due and unpaid,’ was not so 
changed as to constitute a new bill in 
violation of the constitution, as the 
titles to the original bill and the sub- 
stitute relate to the same subject 
matter, namely, the collection of tax- 
es, and have the same object in view, 
namely, the enforcement of such col- 
lection, and it was immaterial that 
the territory within which the bill is 
to be operative was enlarged after 
the expiration of the fifty days. 
Caldwell v. Ward, 46 N.W. 1024, 1025, 
83 Mich. 13. 

[b] Same county.—It is not neces- 
sary that the description of territory 
in the original bill should be identical 
with that of the substitute, but where 
the lands and property to be affected 
in both the bill and substitute evident- 
ly, from the titles, are in the same 
county, it has been intimated that the 
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be evaded by ingrafting on the original bill foreign 
and disconnected amendments, which are not ger- 
mane to the title of the bill originally introduced,®® 
or by substituting a measure in which the general 
purpose is not the same,?® but rather the opposite,®7 
or which is in substance a new bill.98 


spirit of the constitutional provision 
has not been violated. Peo. v. McEI-- 
roy, 40 N.W. 750, 72 Mich. 446, 2 
L.R.A. 609. 


95. Atty.-Gen. v. Detroit, ete., 
Lee aed anc Co., 56 N.W. 943, 97 Mich. 


[a] Body of bill presumed in ac- 
cordance with title entered in jour- 
nal.—(1) Where only the title of the 
original bill is recorded in the journal, 
and the object or purpose of the bill 
as finally passed is not in accordance 
therewith, it will be presumed that 
the bill introduced had a body, and 
that the object, the attainment of 
which was therein provided for, bore 
some resemblance to the purpose ex- 
pressed in the title (Atty.-Gen. v. 
Detroit, etc., Plank-Road Co., 56 N.W. 
943, 97 Mich. 589), (2) or that its pro- 
visions were germane to the object 
expressed in the title (Caldwell v. 
Ward, 46 N.W. 1024, 88 Mich. 13); (3) 
or that the title throws some light 
upon the object of the bill, and is 
some indication of what is contained 
in the body of it (Sackrider v. Sagi- 
naw Co., 44 N.W. 165, 79 Mich. 59). 


96. Sackrider v. Saginaw County, 
44 N.W. 165, 79 Mich. 59. 


97. Sackrider v. Saginaw County, 
supra. 


98. Peo. v. Loomis, 98 N.W. 262, 
135 Mich. 556; Atty.-Gen. v. Detroit, 
etc., Plank-Road Co., 56 N.W. 948, 97 
Mich. 589. 


[a] Bill of local interest and af- 
fecting certain territory cannot be 
replaced by another bill of local in- 
terest and affecting entirely different 
territory. Peo. v. Loomis, 98 N.W. 
262, 135 Mich. 556; Sackrider v. Sagi- 
naw County, 44 N.W. 165, 79 Mich. 59. 


[b] Presumption as to territory 
embraced.—Where it appears that the 
body of the bill originally introduced 
as indicated by the title could not 
possibly have embraced any of the 
territory involved in and covered by 
the bill as it was finally passed, the 
court cannot presume that the terri- 
tory affected was the same to unhold 
the constitutionality of the bill, but, 
to the contrary, must take judicial 
notice that the territories specifically 
deseribed in the respective bills are 
not the same. Sackrider v. Saginaw 
County, 44 N.W. 165, 79 Mich. 59. 

[c] Rule applied where: (1) “A 
bill to authorize the cities and town- 
ships of the state to acquire by pur- 
chase or condemnation all the rights 
of toll or plank road companies in 
the streets or highways of such cities 
or townships, and to authorize such 
toll or plank road companies to sell 
such portions of their roads within 
such cities or townships in which the 
same may be located,” was replaced 
by ‘‘A bill to repeal an act entitled ‘An 
act to incorporate the Detroit and 
Saline Plank-Road Company,’ ap- 
proved March 23, 1848, and to pro- 
vide for winding up the affairs of 
said company.” Atty.-Gen. v. Detroit, 
etce., Plank-Road Co., 56 N.W. 943, 97 
Mich. 589. (2) “A bill to discontinue 
that portion of the Midland and St. 
Clair state road in the township of 
Midland, Midland County, Michigan,” 
ete., was replaced by “An act to pro- 
vide for the construction and main- 
tenance of stone, gravel, macadam- 
ized, and dirt roads in the County of 
Saginaw, and to raise one hundred 
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[§ 40] 2. Place of Introduction.°® While consti- 
tutional provisions as to the place of introduction of 
bills of a particular nature! must be complied with,” 
bills not coming within the terms of such special 
provisions may be introduced into either house.* 
Constitutional provisions restricting the place of in- 
troduction of bills should be construed strictly* and 
not extended to measures which may only inciden- 
tally come within their terms.° 


Originating in conference. Under a constitutional 
provision that bills may originate in either house, a 
joint conference committee to which a bill with 
amendments has been referred may report in leu 
thereof a redrafted bill embracing substantially all 
of the provisions of both houses, notwithstanding 
such limitation.® 


[§ 41] 3. Proceedings before Passage’—a. Refer- 
ence to Committees—(1) In General. Legislative 
rules usually provide for the reference of bills, upon 
their introduction, to the proper committee, and oc- 
easionally it is provided by constitution that such a 
reference be had and a report made thereon.? A 
constitutional provision that no bill shall become a 
law until it shall have been referred to a standing 
committee of each house, acted upon by such com- 
mittee in session, and returned therefrom, must be 
complied with in each of its parts,® and whatever 
action the committee shall take upon a bill must be 
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while the committee is in session, assembled and act- 
ing as a body,!° and where it appears affirmatively 
from the journal! that the bill was acted upon and 
reported back to the house by a different committee 
from that to which it. was referred, such action 1s 
in violation of the constitution and the act 1s a 
nullity.12, Where the constitutional requirement 1s 
that no bill shall be considered unless it has been 
first referred to a committee, such a provision 15 
sufficiently complied with if the bill is referred to, 
and reported by, a committee of one house and 1s 
passed by the other house without reference‘? A 
statute requiring that all bills introduced in either 
house for the,appropriation of money shall be re- 
ferred to the committee on finance before being 
passed has been held to refer to a joint committee on 
finance composed of members of both houses,t* a 
reference to which, if made by either house before 
final passage, being compliance therewith.*® 


Concurrent resolution!® has been held not to be a 
bill within the meaning of a constitution regulating 
the reference of bills to committees.!? 


[§ 42] (2) Journal Entries. A constitutional pro- 
vision that the facts of reference to a standing com- 
mittee, action in session by it, and return to the 
house shall appear affirmatively upon the journal of 
each house must be observed,1* and where the jour- 
nal does not show affirmatively that reference was 


thousand dollars therefor by issuing 
bonds.” Sackrider v. Saginaw Coun- 
ty, 44.N.W..165, 79 Mich. 59. (3) “A 
bill to provide for a board of county 
auditors for Jackson County,” ete., 
was replaced by a substitute identical 
except that the county of Kent was 
‘substituted for that of Jackson. Peo. 
Epcos: 98 N.W. 262, 265, 135 Mich. 


99. Special powers of one branch 
of legisiature see supra § 23 et seq. 


1. See constitutional provisions. 


2. Perry County v. Selma, ete., R. 
Co., 58 Ala. 546; Givanovich’s Succe., 
24 So. 679, 50 La.Ann. 625; Sala’s 
Succ., 24 So. 674, 50 La.Ann. 1009; 
State v. Cox, 178 N.W. 913, 105 Neb. 
75. See In re Opinion of Justices, 50 
as ee 70 N.H. 642 (recognizing the 
rule). 


3. U.S.—Millard v. Roberts, 26 
S.Ct. 674, 202 U.S. 429, 50 L.Ed. 1090; 
Geer v. Ouray County, 97 F. 435, 38 
c.C.A. 250; Dundee Mortg., ete., Co. 
Vi Parrish, 24 FF. 197; U.S. v.. James, 
3 F.Cas.No. 15,464, 13 Blatchf. 207. 


Ala.—Sheppard v. Dowling, 28 So. 
791, 127 Ala. 1, 85 Am.S.R. 68; Perry 
Co. v. Selma, etc., R. Co., 58 Ala. 546. 


Spee eteher v. Oliver, 25 Ark. 


D.C.—Twin City Bank vy. Nebeker, 
38 App.D.C. 190 [aff 17 S.Ct. 766, 167 
U.S. 196, 42 L.Ed. 134]. 


Ky.—Com. v. Bailey, 81 Ky. 395; 
Rankin v. Henderson, 7 S.W. 174, 9 
Ky.L. 861. 


Mass.—In re Opinion of Justices, 
126 Mass. 557. 


Mont.—Evers v. Hudson, 92 P. 462, 
36 Mont, 135. 


N. H.—In re Opinion of Justices, 49 
P. 441, 70 N.H. 642. 


Tex.—Day Land, etc., Co. v. State, 
4 S.W. 865, 68 Tex. 526; Raymond v. 


Kibbe, 95 S.W. 729, 43 Tex.Civ.App. 
209; Geib v. State, 21 S.W. 190, 31 
Tex.Cr. 514. 


4 Millard v. Roberts, 26 S.Ct. 674, 
202. U.S) 429; Ed." (10905 Us: 
v. James, 3 F.Cas.No. 15,464, 13 
Blatchf. 207; Twin City Nat. Bank 
v. Nebeker, 3 App.D.C. 190 [aff 17 
S.Ct. 766, 167 U.S. 196, 42 L.Ed. 134]; 
Com. v. Bailey, 81 Ky. 395; Evers v. 
Hudson, 92 P. 462, 36 Mont. 135. See 
Mumford v. Sewall, 4 P. 585, 11 Or. 67, 
50 Am.R. 462 (where it -was said that 
it was not sufficiently clear that a law 
which merely declares that certain 
property heretofore exempt from tax- 
ation shall hereafter be subject to 
taxation is strictly a law for raising 
revenue). X 


5. U.S.—Millard v. Roberts, 26 
S.Ct. 674, 202 U.S. 429, 50 L.Hd. 1090; 
Geer v. Ouray County, 97 F. 435, 38 
C.C.A, 250; U.S. v. James, 3 F.Cas. 
No. 15,464, 13 Blatchf. 208. 


D.C.—Twin City Nat. Bank v. Nebe- 
ker, 3 App. DC. 190 fait 17° S.Ct, 766, 
167 U.S. 196, 42 L.Ed. 134]. 


Ky.—Com. v. Bailey, 81 Ky. 395. 


Mont.—Evers v. Hudson, 92 P. 873, 
36 Mont. 135. 


Neb.—State v. Cox, 178 N.W. 
105 Neb. 75. 


Effect of partial invalidity general- 
ly see infra § 205 et seq. 


& Nelson v. Haywood County, 20 
S.W. 1, 91 Tenn. 596. 


7. Reference of municipal ordi- 
nance, resolution, or by-law to com- 
ae see Municipal Corporations § 


8. See constitutional provisions. 
9. Walker v. Montgomery, 36 So. 


913, 


23, 139 Ala, 468. 
[a] Report “without recommenda- 
tion” is, for all constitutional and 


legislative purposes, “action” by the 
committee. Walker v. Montgomery, 


36 So. 23, 139 Ala. 468. 


10. Walker v. Montgomery, 36 So. 
23, 139 Ala. 468. 


[a] Character of action in com- 
mittee.—(1) The provision has no 
bearing upon the character of action 
to be had by a committee, but only 
upon the mode or circumstances of 
its action (Walker v. Montgomery, 36 
So. 23, 139 Ala. 468), (2) and anything 
which, before the adoption of this 
provision, was action by a committee 
within the general usages and prac- 
tices of the legislative bodies is ac- 
tion within the letter of the provision 
(Walker v. Montgomery, supra). 


11. Journal entries generally see 
infra § 94 et seq. 


12. Dunn v. Dean, 71 So. 709, 196 
Ala. 486; Graves v. State, 52 So. 34, 
166 Ala. 671; Crain v. State, 52 So. 
31, 166 Ala. 1; Pope, vy. State? of "so. 
521, 165 Ala. 68; State v. Smith, 50 
So. 364, 162 Ala. 1; Tyler v. State, 
48 So. 672, 159 Ala. 126. 


[a] Journals conclusive.—‘“In de- 
termining questions of this character 
the only sources of information are 
the journals of the houses of the leg- 
islature.” Dunn v. Dean, 71 So. 709, 
715, 196 Ala. 486. 


13. Day Land, etc., Co. v. State, 4 
S.W. 865, 68 Tex. 526. 


14. State v. P. Lorillard Co., 193 
N.W. 613, 181 Wis. 347. 


15. State v. P. Lorillard Co., supra. 
16. See supra § 6. 


“Concurrent resolution” see Reso- 
lution 54 C. J. p 722 text and note 99. 


17. Davis v. State, 225 S.W. 532, 
88 Tex.Cr. 188. 


18. Walker v. Montgomery, 36 So. 
23, 189 Ala. 468. 


Compliance of journal with consti- 
tutional requirements generally see 
infra § 94 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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made to any standing committee the act cannot be- 
come a law.?® 


Sufficiency of entry. However, sufficient compli- 
ance with this constitutional requirement appears 
where the journal of proceedings shows that there 
was a reference to a standing committee and a re- 
port was made by the chairman that the committee 
in session has acted upon the bill.?° 


[§ 43] b. Printing—(1) Bills. Constitutional pro- 
visions as to the printing of bills are considered as 
mandatory.”? A constitutional requirement that a 
bill be printed before it shall be considered or be- 
come a law does not necessitate printing the bill be- 
fore it is read,?? and such a requirement is suffi- 
ciently complied with by printing the bill before it 
is taken up as a subject of deliberation for debate 
or amendment.?* A provision that no bill shall be 
passed or become a law unless it shall have been 
printed and upon the desks of the members, in its 
final form, at least three legislative days prior to 
its final passage unless the governor shall have cer- 
tified to the necessity of its immediate passage, must 
be complied with;?4 but, under such a provision, a 
bill when introduced in either house must be con- 
sidered as before the members of the legislature?® 
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and it is not necessary that the bill shall be printed 
and on the desks of the members of either house for 
three days before it is passed by that house,?® it be- 
ing sufficient if the members of the legislature have 
the printed bill on their desks for three days prior 
to its final passage.2” The paper upon which a bill 
is written or printed is immaterial.?® 


[§ 44] (2) Amendments—(a) In General. A con- 
stitutional provision that all amendments or all sub- 
stantial amendments?® made to a bill shall be print- 
ed for the use of the members before the final vote 
is taken on the bill, is mandatory and must be com- 
plied with or the act is void.*° Such a provision ap- 
ples to ordinary legislation and means that all 
substantial amendments made to bills by either 
house shall be printed before the final vote is tak- 
en.?1 


Object of such requirement for printing is to pre- 
vent, so far as possible, fraud and trickery and de- 
ceit and subterfuge in the enactment of bills, and to 
prevent hasty and ill-considered legislation.?? 


Effect of acquiescence.** When a statute has long 
been treated as constitutional and important rights ° 
have become established thereunder, the courts may 


19. State v. Dillard, 72 So. 56; 196 
Ala. 539. 
20. Walker v. Montgomery, 36 So. 


23, 139 Ala. 468. 


[a] It is not necessary that the 
journal shall show affirmatively and 
as an independent fact that the com- 
mittee acted upon the bill in a certain 
way, but such fact may appear in- 
eidentally. Walker v. Montgomery, 
36 So. 23, 139 Ala. 468. 


21. Neiberger v. McCullough, 97 
N.E. 660, 253 Ill. 312; State v. Burl- 
ington, etc., R. Co., 84 N.W. 254, 60 
Neb. 741; Peo. v. Reardon, 77 N.E. 
970, 184 N.Y. 431, 112 Am.S.R. 628, 8 
L.R.A.N.S. 314, 6 Ann.Cas. 515. 


[a] Word “bill” (1) as used in the 
clause of the constitutional require- 
ment as to printing means the bill 
without amendments (Peo. v. Brady, 
105 N.E. 1, 262 Ill. 578), (2) as it is 
separately required that all amend- 
ments shall be printed (see infra § 
44). ‘ 


22. Massachusetts Mut. L. Ins. Co. 
v. Colorado L. & T. Co., 36 P. 793, 20 
Colo. 1. 


23. Massachusetts Mut. L. Ins. Co. 
v. Colorado L. & T. Co., supra. 


24. Peo. v. Reardon, 77 N.E. 970, 
184 N.Y. 431, 112 Am.S.R. 628, 8 L.R. 
A.N.S. 314, 6 Ann.Cas. 515. 


[a] Object of provision (1) is to 
prevent hasty and careless legisla- 
tion, to prohibit amendments at the 
last moment (Peo. v. Reardon, 77 N.E. 
970, 184 N.Y. 431, 112 Am.S.R. 628, 8 
L.R.A.N.S. 314, 6 Ann.Cas. 515), (2) 
and prevent surprise in the enactment 
of legislation (Meister v. Carbaugh, 
142 N.B. 189, 310 Ill. 486), (3) and 
to secure greater publicity (Peo. v. 
Reardon, supra). 


[b] Message to senate is a suffi- 
cient certification of a necessity, and 
no certification to the assembly is 


necessary. Peo. ex rel. Durham 
Realty Corporation v. La Fetra, 185 
N.Y.S. 638, 113 Misc. 536 [aff 186 


N.Y.S. 68, 195 App.Div. 280 (aff 130 
N.E. 601, 230 N.Y. 429, 16 A.L.R. 
152)]. 
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[ec] Amendment subsequent to cer- 
tification by governor.—The constitu- 
tional provision does not limit the 
legislature to the passage of the bill 
in the precise form in which it is at 
the moment it receives the emergency 
message from the governor; and, in 
any event, amendments not undeni- 
ably affecting the purpose and object 
of the bill may be made after the re- 
ceipt of the message. Peo. ex rel. 
Durham Realty Corporation v. La 
Fetra, 186 N.Y.S. 63, 195 App.Div. 280 
[aff 185 N.Y.S. 638, 113 Misc. 536 (aff 
130 N.E. 601, 230 N.Y. 429)]. 


25. Peo. v. Reardon, 77 N.E. 970, 
184 N.Y. 481, 112 Am.S.R. 628, 8 L.R.A. 
N.S. 314, 6 Ann.Cas. 515. 


26. Peo. v. Reardon, supra. 
27. Peo. v. Reardon, supra. 


28. Massachusetts Mut. L. Ins. Co. 
v. Colorado L. & T. Co., 36 P. 793, 20 
Colo. 1. 


29. See constitutional provisions. 


“The real question is not whether, 
as a matter of fact, fraud or deceit 
has been practiced, or hasty or incon- 
siderate legislation been passed, but 
it is whether the amendment which 
was not printed as the constitution 
requires is, in law, deemed by the 
court to be substantial.” In re House 
Bill No. 250, 57 P. 49, 50, 26 Colo. 234. 


[a] Nature of amendment judicial 
question.—A mistaken supposition by 
members of the legislature that an 
amendment is not substantial is im- 
material since the question as to 
whether or not an amendment is a 
substantial one is judicial, and not 
legislative; otherwise the benefits of 
the provision would be lost, for the 
mere neglect or refusal of that body 
to have the amendment printed would 
be equivalent to its determination 
that the amendment was not substan- 
tial. In re House Bill No. 250, 57 P. 
49, 26 Colo. 234. 


[b] Amendment held substantial. 
—wWhere a bill passed by the house 
providing that the county assessors 
of all the counties of the state should 
constitute a state board of assessors 
was amended in the senate by divid- 


ing the counties of the state into five 
classes, and providing that from each 
class one county assessor was to be 
selected by the entire body of asses- 
sors of the state, and the five asses- 
sors so chosen, together with five 
state officers constituting the state 
board of equalization, should compose 
the state board of assessors. In re 
House Bill No. 250, 57 P. 49, 26 Colo. 


__{c] Amendment is not substantial, 
if it does not change the original pur- 
pose of the bill, or the construction 
to be given to the act in any particu- 
lar and need not be printed. Massa- 
chusetts Mut. L. Ins. Co. v. Colorado 
Ligé&aty, Cot, 3b 093.720 1Golomnls 


30. In re House Bill No. 250, 57 P. 
49, 50, 26 Colo. 284; Neiberger v. 
McCullough, 97 N.E. 660, 253 Ill. 312; 
ee v. Cronin, 101 N.W. 325, 72 Neb. 


[a] Bill and amendments held 
printed as required by constitutional 
provision that “the bill and all 
amendments thereto, shall be printed 
before the vote is taken upon its final 
passage,’ see State v. Cronin, 101 
N.W. 325, 327, 72 Neb. 636. 


31. Pueblo County v. Strait, 85 P. 
178, 36 Colo. 137. 


[a] Thus, under a provision that 
no bill shall become a law unless it 
shall have been printed and upon the 
desks of the members, in its final 
form, at least three calendar legisla- 
tive days prior to its final passage, no 
reprinting is required as the bill goes 
from one house to, the other unless it 
has been amended, but whenever 
amended it must be reprinted. Peo. 
v. Reardon, 77 N.H. 970, 184 N.E. 431, 
112 Am.S.R. 628, 8 L.R.A.N.S. 314, 6 
Ann.Cas. 515. 


32. In re House Bill No. 250, 57 P. 
49, 50, 26 Colo. 234 (“the printing of 
such amendments directly brings to 
the attention of members their char- 
acter and effect. Thereby, in the 
judgment of the framers of such con- 
stitutional safeguard, the dangers an- 
ticipated are greatly lessened, if not 
altogether avoided’’). 


83. See also infra § 204. 
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thereafter refuse to consider its constitutionality on 
the ground that certain amendments made to it in the 


process of its enactment were not printed in ac- 
cordance with the constitutional requirement.** 


[§ 45] (b) Recommended by Conference Commit- 
tee. While it has been held that the constitutional 
requirement for printing amendments*® does not ap- 
ply to amendments recommended by a conference 
‘committee,?* it has also been held that under such a 
provision amendments adopted by conference com- 
mittees must be printed before vote is taken on final 
passage,*”? and the fact that the bill is printed be- 
fore its passage in one house is not a sufficient com- 
pliance when it is subsequently amended by the oth- 
er house or in conference,*® or, if printed as original- 
ly passed in both houses, amendments thereto made 
in conference committee must also be printed before 
the final vote upon the report.*® 


[§ 46] (c) Journal Entries. Furthermore, it is 
held that the journals*® must show affirmatively 
that the amendments were ordered printed.*! A 
mere failure of the journal to show every step re- 
quired by the constitution as to the printing of 
amendments will not necessarily render a statute 
void,*2 and where it is provided that amendments 
shall be printed under the supervision of the en- 
grossing committee before final action is taken 
thereon, in the absence of any requirement that a 


34. Meister v. Carbaugh, 142 N.E. 
189, 310 Ill. 486 (applied for substan- 
tially twelve years without contest). 


‘{a] Principle is not limited to cas- 
es in which there have been prior ju- 


N.E. 38, 269 Ill. 
Ill. 478; 


STATUTES 


La Salle St. peut) ot Bank, 110 
518; 
Iroquois Iron Co., 109 N.E. 999, 269 | Mo. 59 
McAuliffe v. O’Connell, 101 


NB 4195., 258 ol 186; 


a. 


[§§ 44-48 


report be made and spread upon the journal, it will 
be presumed that the constitution was obeyed, and 
the amendments printed before final action there- 
on.t? Nor is it even necessary to find in the jour- 
nal affirmative evidence that the amendments were 
actually printed before the final vote.** Whether the 
failure of the journal to show that an amendment 
adopted in conference was printed renders void the 
entire bill and all other amendments will depend 
upon whether the amendment that is not printed is 
so blended with, and part of, the rest of the bill that 
it cannot be presumed that the legislature would 
have passed the remainder of the bill without such 
amendment;**, and if the amendment is not so sep- 
arate and distinct from the rest of the act that it 
can be stricken out, leaving that which remains so 
complete in itself that it can be executed in ac- 
cordance with the legislative intent, wholly inde- 
pendent of the rejected part, the entire act must 
Pasa 


[§ 47] c. Reading of Bills*7—(1) Reasons for 
Requirement. The requirement that each bill have 
three separate readings, prescribed either by con- 
stitution*® or legislative rule,*® is one of the many 
restrictions imposed upon the passage of bills to 
prevent hasty and inconsiderate legislation, surprise, : 
and fraud.®° 


[§ 48] (2) Necessity—(a) Under Constitutional 


44 §.Ct. 355, 264 U.S. 599, 68 L.Ed. 


Dragovich v. | 869]; State v. Field, 24 S.W. 752, 119 
oO. 


Presumptions as to enactment see 


Neiberger V. |infra § 183 et seq. 


dicial contests of the validity of the 
act. Meister v. Carbaugh, 142 N.E. 
189, 310 Ill. 486. 


35. See supra § 44. 


36. Pueblo Co. v. Strait, 85 P. 178, 
36 Colo. 137. 


37. Peo. v. La Salle St. Trust, etc., 
Bank, 110 N.E. 38, 269 Ill. 518; Mc- 
Auliffe v. O’Connell, 101 N.E. 419, 258 
Tll. 186; Neiberger v. McCullough, 97 
N.E. 660, 253 Ill. 312. 


[a] Amendment as to omissions.— 
The constitutional requirement can- 
not be construed in such manner as 
to except from its application an 
amendment to a bill which consists of 
an omission from the bill itself, and 
accordingly an amendment of that 
nature made in conference committee 
must be ordered printed. Meister vy. 
Carbaugh, 142 N.E. 189, 310 Ill. 486. 


38. Neiberger v. McCullough, 97 
N.E. 660, 253 Ill. 312. 


[a] Printing of amendments or- 
dered in one house only as shown by 
the journals is sufficient where it ap- 
pears that the bill as amended, print- 
ed, and passed by that house is subse- 
quently passed by, the other house 
without change. Dragovich vy. Iro- 
quois Iron Co.,.109 N.B. 999, 269 Tl. 
478; Peo. v. McWeeney, 102 N.E. 233, 
259 Ill. 161, Ann.Cas.1916B 34. 


39. Peo. v. La Salle St. Trust, etc., 
Bank, 110 N.E. 38, 269 Ill. 518; McAu- 
ay tee O’Connell, 101 N.E, 419, 258 


40. Journal entries generally sce 
infra § 94 et seq. 


41. Von Boeckmann v. Corn Prod- 
ucts Refining Co., 113 N.E. 902, 274 
Ill. 605; Lauruszka v. Empire Mfg. 
Co., 111 N.BH. 82, 271 Ill. 304; Peo. v. 


McCullough, 97 N.BE. 660, 253 Ill. 312. 
But see Andrews v. Peo., 79 P. 1031, 
83 Colo. 198, 108 Am.S.R. 76 (holding 
that if journals are merely silent, 
printing will be presumed); Ex p. 
Seward, 253 S.W. 356, 299 Mo. 385, 31 
A.L.R. 665 [error dism 44 S.Ct. 335, 
264 U.S. 599, 68 L.Ed. 869] (to same 
effect). 


[a] Journal held to show that: 
(1) Bill as amended in the senate was 
ordered printed before vote upon final 
passage, by that party. Peo. v. La 
Salle St. Trust & Savings Bank, 110 
N.E. 38, 269 Ill. 518; Peo. v. Brady, 
105 N.B. 1, 262 Tl. 1; State wv.» Cox, 
178 N.W. 913, 105 Neb. 75. (2) House 
amendments were ordered printed be- 
fore vote upon final passage. Drago- 
vich v. Iroquois Iron Co., 109 N.E. 999, 
269 Ill. 478. 


[b] Construction of journal min- 
utes.—The same rules which govern 
the construction of statutes (see infra 
§ 568 et seq) apply with equal force 
to the construction of the minutes of 
the journal in determining whether 
amendments to a bill were printed as 
required by the constitution, and if 
the minutes can be so construed as to 
uphold the statute and avoid conflict 
with the constitutional requirement, 
such construction will be adopted. 
Peo, v. Brady, 105 N.E. 1, 262 Ill. 578. 


[c] Journal held not to show that 
conference committee amendments 
were ordered printed. Peo. v. La 


Salle St. Trust & Savings Bank, 110 
N.E. 38, 269 Ill. 518. 


42. Ex p. Seward, 253 S.W. 356, 299 
Mo. 385, 31 A.L.R. 665 [error dism 44 
S.Ct. 355, 264 U.S. 599, 68 L.Ed. 869]; 
eee v. Field, 24 S.W. 752, 119 Mo. 


43. Ex p. Seward, 253 S.W. 356, 
299 Mo. 385, 31 A.L.R. 665 [error dism 


44. Von Boeckmann v. Corn Prod- 
ucts Refining Co., 113 N.E. 902, 274 
Ill. 605; Lauruszka v. Empire Mfg. 
Co., 111 N.E. 82, 271 Tl. 304; Drago- 
vich v. Iroquois Iron Co., 109 N.E. 
9997-269) Tees 78, 


[a] Compliance presumed.—Where 
the journal shows that the amend- 
ments were ordered printed, and noth- 
ing appears on the journal to indi- 
cate that the order was not complied 
with, it must be presumed that the 
amendments were actually printed be- 
fore the final passage of the bill. 
Dragovich v. Iroquois Iron Co., 109 
N.E. 999, 269 Ill. 478. 


45. Peo. v. La Salle St. Trust, etc., 
Bank, 110 N.E. 38, 269 Ill. 518; Me- 
Pace v. O’Connell, 101 N.E. 419, 258 


46. Meister v. Corbaugh, 142 N.E. 
189, 310 Ill. 486; McAuliffe v. O’Con- 
nell, 101 N.E. 419, 258 Ill. 186. 


Effect of partial invalidity see infra - 
§ 205 et seq. 


47. Reading of amendments see in- 
fra §§ 67-69. 


48. See infra § 48. 

49. See infra § 49. 

50. State v. Buckley, 54 Ala. 599. 
[a] Other statements.—(1) “That 


the lawmakers may be advised of 
what they are doing.” Phenix Ins. 
Co, v. Perkins, 101 N.W. 1110, 1112, 
19 S.D. 59. (2) To guard “against is 
undue haste in the consideration of 
matters of legislation.” Saunders v. 
Board of Liquidation of City Debt, 
34 So. 457, 464, 110 La. 318. (3) “To 
inform the legislators and the public 
of the contents of each bill and to 
prevent hasty legislation.” State v. 
Carley, 104 So. 577, 580, 89 Fla. 361; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 48] 


Provisions. A constitutional provision as to the 
reading of bills is mandatory,®! imposing an un- 
qualified obligation upon the legislature®? which it 
has no discretion but to observe,** and the validity 
of legislation depends upon a compliance therewith*4 
unless the rules are suspended as therein provided.*® 
There is other authority, however, that such a pro- 
vision is merely directory in character,®* and that 
its observance by the legislature is secured by its 
sense of duty and official oaths, and not by any 


supervisory power of the courts ;°* 


tions where the enrolled act duly signed, approved, 
and deposited in the office of. the secretary of state 
is conclusive proof of the existence and contents 
of the statute,°* it has been held that the failure to 
comply with constitutional requirements as to the 
reading of bills will not defeat the validity of a 


Smith v. Mitchell, 72 S.E. 755, 756, 69 
W.Va. 481, Ann.Cas.1913B 588. (4) 
“To prevent hasty and improvident 
legislation®* by giving members time 
to inform themselves about measures 
pending before them.’’ Chrest Co. v. 
Dares, 40 Ark, 200, 207. (5) With “a 
view chiefly of obtaining more care- 
ful deliberation.” Richmond County 
v. Farmers’ Bank, 67 S.H. 969, 971, 152 
N.C. 387, 21 Ann.Cas. 812. 


51. Ala.—State v. Buckley, 54 Ala. 
599. 


Cal.—Weill v. Kenfield, 54 Cal. 111. 


Colo.—In re House Bill No. 250, 57 
P. 49, 26 Colo. 234. 


Idaho.—Cohn v. Kingsley, 
985, 5 Idaho 416, 38 L.R.A. 74. 


Jll.—Ryan v. Lynch, 68 Ill. 160. 


ao ee 


- Minn.—State v. Wagener, 153 N.W. 
749, 130 Minn. 424; 


Ramsey County 
v. Heenan, 2 Minn. 330. 

Neb,—State v. Burlington, etc., R. 
Co., 84 N.W. 254, 60 Neb. 741; Hull 
v. Miller, 4 Neb. 503. 

Necessity for reading of: 


Municipal ordinance see Municipal 

Corporations § 817. 

Proposed constitutional amendment 

see Constitutional Law § 27. 

52. Ramsey County v. Heenan, 2 
Minn. 330 (provision not merely di- 
rectory). 

[a] Literal compliance is a condi- 
tion precedent to the bill becoming a 
jaw. Smathers v. Madison County, 34 
S.B. 554, 125 N.C. 480. 


53. State v. Buckley, 54 Ala. 599. 
54, See cases supra notes 51-53. 


[b] Im Texas it was held that the 
validity of an act could not be at- 
tacked on the ground that it was not 
properly read, where ninety days from 
the adjournment of the legislature 
had expired prior to the commence- 
ment of the proceedings. McIntosh v. 
State, 120 S.W. 455, 56 Tex.Cr. 134, 


55. Suspension of rules see infra § 
54, 


56. Miller v. State, 3 OhioSt. 475. 
See Vinsant v. Knox, 27 Ark. 266 (dic- 


tum). 

57. Miller. v. State, 3 OhioSt. 475. 

58. Enrolled act regarded as con- 
clusive see infra § 184. 

59. Ritchie v. Richards, 47 P. 670, 
14 Utah 345. 

60. See supra § 6. 

61. Davis v. State, 225 S.W. 532, 
88 Tex.Cr. 183. 

62. Const. art 2 § 14. 


STATUTES 


and in jurisdic- 


required.®*4 


63. Burlington v. New Bern, 213 
F. 1014; Coler v. Stanley Co., 89 F. 
257. [rev on other grounds 96 F. 284, 
37 C.C.A. 484° (aff 113 F. 705, 51 C.C.A. 
379, aff 23 S.Ct. 811, 190 U.S. 437, 47 
L.Ed. 1126)]; Frazier v. Guilford 
County, 138 S.E. 433, 194 N.C. 49; 
Storm v. Town of Wrightsville Beach, 
128 S.E. 17, 189 N.C. 679; Allen v. 
City of Raleigh, 107 S.E. 463, 181 N.C. 
453; Township Road Commission of 
No. 10 Tp. v. Board of Road Com’rs of 
Edgecombe County, 100 S.E. 122, 178 
N.C. 61; Guire v. Bd. of Com’rs of 
Caldwell County, 99 S.E. 430, 177 N.C. 
516; Cottrell v. Town of Lenoir, 91 
S.E. 827, 173 N.C. 138; Russell v. 
Town of Troy, 74 S.E. 1021, 159 N.C. 
366; Richmond County Com’rs_ v. 
Farmers’ Bank, 67:.S.E. 969, 152 N.C. 
387, 21 Ann.Cas. 812; Wittkowsky v. 
Jackson County, 63 S.E. 275, 150 N.C. 
90; Smathers v. Madison County, 34 
S.BE. 554, 125 N.C. 480; Charlotte v. 
Shepard, 29 S.B. 842, 122 N.C. 602; 
Stanly Co. v. Snuggs, 28 S.E. 539, 121 
N.C. 394, 39 L.R.A. 439; Union Bank 
v. Oxford, 25 S.E. 966, 119 N.C. 214, 34 
L.R.A. 487. 


[a] Consent judgment invalid.— 
“So mandatory and essential to the 
creation of a valid municipal obliga- 
tion, coming within the language of 
the Constitution, is this procedure 
that a consent judgment rendered in 
an action upon such obligation, is 
equally invalid.’ Burlington v. New 
Bern, 213 F. 1014, 1019. 


[b] Yerm “county” as used there- 
in (1) has been held to include town- 
ships by implication (Township Road 
Commission of No. 10 Tp. v. Board of 
Road Com’rs of Edgecombe County, 
100 S.H. 122, 178 N.C. 61; Wittkowsky 
v. Jackson County, 63 S.E. 275, 150 
N.C. 90) (2) and all political or 
legislative subdivisions of the county 
Es vy. Jackson County, su- 
pra). 


[c] Material amendment to exist- 
ing statute authorizing the imposi- 
tion of a tax, ete. (1) must conform 
to the requirements of the constitu- 
tion. O’Neal v. Jennette, 129 S.H. 
184, 190 N.C. 96; Township Road 
Commission of No. 10 Tp. v. Board of 
Road Com’rs of Edgecombe County, 
LOOT SHE VEO 2. 1 68) DEC. OL Guire: vi, 
Board of Com’rs of Caldwell County, 
99 S.E. 4380, 177_N.C. 516; Russell v. 
Town of Troy, 74 S.E. 1021, 159 N.C. 
366. (2) But when the original act, 
providing for the creation of a debt 
and the levy of a tax, etc., has been 
passed pursuant to the constitutional 
requirements, an amendment thereto, 
which does not increase the amount 
of the debt or taxes to be levied or 
otherwise materially change the origi- 
nal bill, will be valid and constitute 
a portion of the law without the ob- 
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. 


measure so authenticated and enrolled.®® 


Concurrent resolution®® has been held not to be 
a bill within the meaning of a constitutional pro- 
vision regulating the reading of bills.*+ 

In North Carolina a special provision of the con- 
stitution in which more detailed requirements are 
made as to the reading of bills passed to raise money 
on the credit of the state, or to pledge the faith of 
the state, directly or indirectly, for the payment of 
any debt, or to impose any tax upon the people of 
the state, or authorizing counties, cities, or towns 
to do so,*®* has been construed as mandatory and 
bills of that character, not passed in accordance with 
its special requirements, are invalid;** but. meas- 
ures not coming within the terms of the provision 
have been held valid although not read as theréin 


servance of the formalities referred 
to. Wagstaff v. Central Highway 
Commission of Person County, 99 S.B. 
1, 177 N.C. 354. _ (8) An amendment 
will not ordinarily be deemed mate- 
rial unless it purports to levy a tax 
or to create or increase a debt, or to 
change the rate of interest or the 
time of payment, or otherwise to 
broaden the.scope of the amended 
act, or materially to affect its finan- 
cial features. O’Neal v. Jennette, su- 
pra. 


[d] Particular acts considered.— 
(1) An act authorizing a county to 
contract a debt for necessary expens- 
es, and to levy taxes to pay interest 
thereon, must be enacted in accord- 
ance with the provision. Guire v. Bd. 
of Com’rs of Caldwell Co., 99 S.E. 430, 
177 N.C. 516. (2) An act authorizing 
a town to subscribe for stock in a 
railway company by observing a cer- 
tain procedure must be enacted in 
compliance therewith. Burlington v. 
City of New Bern, 213 F. 1014. (3) 
Aliso an act amending an act creating 
a graded school district and author- 
izing the issuance of bonds was held 
invalid because not passed as provided 
by constitutional provision. Russell 
v. Town of Troy, 74 S.E. 1021, 159 N.C. 
866. (4) Act of 1917, purporting to 
incorporate by amendment into Pri- 
vate L. (1915) e 202, relating to im- 
provements in the town of Lenoir, 
provisions of Pub. L. (1915) c 56, not 
having been passed in accordance 
with Const. art 2 § 14, has no validity, 
the act as amended giving a munici- 
pality almost unlimited power to is- 
sue bonds. Cottrell v. Town of Le- 
noir,°91 S.E. 827, 173 N.C: 138. 


[e] Act incorporating by reference 
(1) certain provisions of a prior act 
which give to municipalities almost 
unlimited power to borrow money, is- 
sue bonds on notes, etc., for the pur- 
pose of making local improvements, 
without having been read in the man- 
ner required, violates the constitu- 
tional provision, and it is immaterial 
that the provisions which were in- 
corporated and which operated to au- 
thorize municipalities to raise money 
on credit were contained in an act 
which was passed in conformity with 
the constitutional provision in ques- 
tion. Cottrell v. Town of Lenoir, 91 
S.E. 827, 173 N.C. 138. But see infra 
§ 53. (2) Construction of statutes 
re6énacting or referring to former 
statutes see infra §§ 624-626. 


64. Nixon v. City of Asheville, 154 
S.E. 93, 199 N.C. 217; Penland v. Bry- 
son City, 154 S.H. 88, 199 N.C. 140; 
Graham Co. v. W. K. Terry & Co., 138 
S.E. 448, 194 N.C. 22; Hart v. Board 
of Com’rs of Burke County, 134 S.E. 
403, 192 N.C. 161; Gallimore v. Town 
of Thomasville, 132 S.H. 657, 191 N.C. 
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[§ 49] (b) Under Legislative Rules.*° 
sage of an act in violation of rules which the leg- 
islature itself has made to govern its proceedings 
does not affect the validity of an act which has ac- 
tually been passed by a majority of each house and 
signed by the governor;®* and, accordingly, the fact 
that the operation of a statute providing rules of 
procedure for the reading of bills is suspended by 
a smaller vote than is therein required is immate- 


rial.§7 


'[§ 50] (3) What Constitutes Reading—(a) In 
A substantial compliance with a consti- 
tutional requirement as to the reading of bills is 


General. 


sufficient.®8 
[§ 51] (b) Requisites 


O’Neal v. Jennette, 129 S.H. 184, 
Wagstaff v. Central 
Highway Commission of Person 
County. 99')S-E. 35" L177 YN. 354; 
Pritchard v. Board of Com’rs of Or- 
ange County, 76 S.E. 488, 160 N.C. 
476 [den motion 75 S.E. 849, 159 N.C. 
636]; Commissioners of Cumberland 
County v. Commissioners of Harnett 
County, 73 S.E. 195, 157 N.C. 514; Bat- 
tle v. Lacy, 64 S.E. 505, 150 N.C. 573; 
Lutterloh v. Fayetteville, 62 S.E. 758, 
149 N.C. 65. 


[a] Acts held not within provi- 
sion.—(1) Act abolishing one board 
by which a tax is to be levied and the 
substituting of another to perform 
the identical office, since a mere 
change in the taxing instrumentality 
does not necessarily impair or affect 
the original grant of the power to tax, 
and therefore the act did not impose 
a tax within the meaning of the pro- 
vision. O’Neal v. Jennette, 129 S.E. 
184, 190 N.C. 96. (2) Act annexing 
territory to a chartered municipality 
already in existence so that it is sub- 
ject to taxation therein. Lutterloh v. 
Fayetteville, 62 S.H. 758, 149 N.C. 65. 
To same effect Nixon vy. City of Ashe- 
Ville, 154 S.H. 93, 199 N.C. 217; “Pen- 
land v. Bryson City, 154 S.E. 88, 199 
N.C. 140. (3) Act referring to the 
voters of a county the question of 
issuing bonds previously authorized 
by an act of the legislature passed in 
accordance with the provision of the 
constitution. Graham County v. W. 
K. Terry & Co., 1388 S.E. 4438, 194 N.C. 
22. (4) Act to cause a revaluation 
and assessment of property for the 
purpose of subsequent levies. Hart 
v. Board of Com’rs of Burke County, 
134 S.E. 403, 192 N.C. 161. (5) Act 
which simply directs the payment of 
a sum agreed upon with money, or out 
of the cash assets of the state treas- 
ury, as it does not create a debt or 
pledge the faith of the state. Battle 
Vi acy, 64 Sins 505,150) IN:C.* 573 
(holding an act directing the payment 
of an obligation with uncanceled state 
bonds in the possession of the treas- 
ury is a payment out of the cash as- 
sets of the state and therefore equiv- 
alent to a payment in so much cash). 
(6) A remedial or curative act, which 
does not impose any tax upon the peo- 
ple of the state or allow any county, 
city, or town to do so, as, for instance, 
an act providing that “any and all 
acts heretofore done and steps taken 
by the city of Thomasville in \the pav- 
ing of the streets of the city of Thom- 
asville and the assessments levied 
therefor are hereby in all respects ap- 
proved and validated.’”’ Gallimore v. 
Town of Thomasville, 132 S.E. 657, 


648; 
90 ENC... 196); 


191 N.C. 648. (7). Pub. Local L. 
(1911) ec 591, purporting to amend 
Pub. L. (1854-1855) c 8, creating 


Harnett County, by adding thereto a 


and Sufficiency—aa. In 
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strip of territory detached from Cum- 
berland County, which was intended 
merely to annex additional territory 
to Harnett County without reference 
to the power of contracting debts or 
the levy and collection of taxes to pay 
the same. Commissioners of Cum- 
berland County v. Commissioners of 
Harnett County, 73 S.H. 195, 157 N.C. 
514. To same effect Pritchard v. 
Board of Com’rs of Orange County, 
76 S.E. 488, 160 N.C. 476 [den motion 
75 S.E. 849, 159 N.C. 636]. 


65. Reading of ordinance under 
charter or statutory provisions see 
Municipal Corporations § 817. 


66. Sweitzer v. Territory, 
1094, 5 Okl. 297. 


“The courts cannot declare an act 
of the legislature void on account of 
non-compliance with rules of proce- 
dure made by itself to govern its de- 
liberations.” Sweitzer y. Territory, 
supra. 


67. Sweitzer v. Territory, supra. 


68. State v. Crawford, 35 Ark. 237; 
Smith v. Mitchell, 72 S.E. 755, 69 
W.Va. 481, Ann.Cas.1913B, 588 [quot 
Cyc]. See Tarr v. Western Loan & 
Sav: Co., 99 P. 1149, 15 Idaho 741, 21 
L.R.A.N.S. 707 (holding a_ record 
which showed a substantial compli- 
ance with the constitutional provi- 
sions sufficient). 


[a] Held sufficient compliance.— 
(1) Connor vy. Blackwood, 2 S.W.(2d) 
44,176 Ark. 139. (2) A bill was pass- 
ed by the house and transmitted to 
the senate where it underwent two 
readings on the same day under a sus- 
pension of the rules. Prior to the 
third reading the house adopted a mo- 
tion to reconsider the bill and it was 
returned to the house where it was 
passed a second time and sent back 
to the senate, and was there read a 
third time and passed. It was held 
that these facts constituted a sub- 
stantial compliance with the require- 
ments as to reading, it being pre- 
sumed, nothing to the contrary ap- 
pearing, that the first message from 
the house to the senate transmitting 
the information that the house had 
passed the bill was sent before the 
motion to reconsider had been made 
in the house. State v. Crawford, 35 
Ark, 237. 


69. Webster v. Little Rock, 44 Ark. 
536 (holding such to be the universal 
parliamentary usage in the absence of 
an express requirement of reading in 
full). But see Weill v. Kenfield, 54 
Cal. 111 (holding that the bill must 
be read at length upon each occasion 
although the constitution expressly 
requires a reading at length only upon 
the third reading). 


[a] Under suspension of rules.— 


47_P. 


[§§ 49-51 


A reading by title is considered a read- 
ing of a bill,®® unless it is required by the consti- 
tution that a bill be read at length or in full.7° 
Where the constitution expressly declares that on 
final passage™! the bill must be read section by sec- 
tion, the legislature has no power to dispense with 
a reading in that manner,’ and a bill cannot become 
a law unless it was so read;** but where the consti- 
tution does not in terms direct that the reading 
shall be at length, a reading twice by title and once 
at length has been held sufficient.’* 
reading in that manner has been held sufficient un- 
der a provision requiring that proposed amend- 
ments to the, constitution shall be read in the re- 
spective houses on three separate days."® 
that a bill is passed on a second reading concur- 


Similarly, a 


The fact 


“Tt is no longer open to question that 
. . . bills might be read by title 
under a suspension of the rules.” 
Chicot Co. v. Davies, 40 Ark. 200, 207. 


Reading of municipal ordinance see 
Municipal Corporations § 819. 


70. See cases infra this section. 


71. [a] “Final passage” of a bill 
under the constitutional provision is 
the vote on its passage in either house 
of the general assembly, after it has 
received three readings on three dif- 
ferent days in that house. State v. 
Buckley, 54 Ala. 599. 


What constitutes “final passage” 
generally see infra § 74. 


72. Brown v. Collister, 51 P. 417, 
5 Idaho 589; Cohn v. Kingsley, 49 P. 
985, 5 Idaho 416, 88 L.R.A. 74. 


[a] “Read in full.’—(1) Where 
the record shows that a bill was ‘“‘read 
in full” it must have been read at 
length, section by section, since to 
“read in full’ means to read from the 
beginning to the end without abridg- 
ment or omission, and while it is bet- 
ter in recording the history of a bill 
in the legislature to follow the lan- 
guage of the constitution, yet, where 
language is used which in its common 
acceptation means the same thing, it 
indicates a substantial compliance 
with the constitutional provisions. 
Tarr v. Western Loan & Savings Co., 
99 P.-1049,>"'15° Tdaho “7415 621) akeReEA. 
N.S. 707. (2) Under a constitutional 
provision requiring that a bill shall 
be read by its sections on its second 
reading and final passage, a showing 
that the bill was read “in full’ on 
these occasions is sufficient. State v. 
Dillon, 28 So. 781, 42 Fla. 95. 


73. Brown vy. Collister, 51 P, 417, 
5 Idaho 589. 


74. Peo. v. McElroy, 40 N.W. 750, 
72 Mich. 446, 2 L.R.A. 609. See Mc- 
Clellan v. Stein, 201 N.W. 209, -229 
Mich. 203 (house rules in aid of con- 
stitutional provision so providing). 


_75. Saunders v. Board of Liquida- 
tion, etc., 34 So. 457, 463, 110 La. 313. 


“We do not understand that a con- 
stitutional requirement which simply 
declares in general terms that a ‘bill’ 
should be ‘read’ twice or three times 
in each house before it can be enacted 
into a law, would carry with it the 
necessity of reading over each section 
of the bill at each reading, though 
the word ‘bill’ in its meaning covers 
‘the proposed legislation in its entire- 
ty.’”” Saunders v. Board of Liquida- 
tion, etc., supra. 


[a] Purpose of requirement is that 
the subject matter of the bill or 
amendment should be brought to the 
attention of both houses on a certain 
number of occasions, rather than that 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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2 


—— s \ 


§§ 51-55] 


rently with another bill will not alone justify the 
court in holding the reading nugatory.7® 


[§ 52] bb. Time of Reading. The requirement 
that the reading shall be on different days is manda- 
tory, the validity of a law depending upon a com- 
pliance therewith;’* and where it appears from the 
journal that the first and second readings of a bill 
in one of the houses took place on the same day it 
will not become a law.?® However, the requirement 
that bills be read on different days in each house 
will not prevent the reading of a bill in one house 
on the day that it was passed by the other,’ as 
in the matter of the several readings each house 
acts independent of, and without reference to, the 
other.°° A bill may be read on the last day of the 
session in the absence of any constitutional pro- 
hibition, notwithstanding a rule of. the legislature 
forbidding the reading of bills on the last day.§" 
Also, the reading of a bill on Sunday cannot be held 
a nullity in the absence of any constitutional re- 
strictions as to the matter.®? 


Reading in committee of whole. The reading of 
a bill at length in committee of the whole, together 
with the reporting and recording upon the senate 
journal of the fact of such reading, may be treated 
as one reading of the bill required by the constitu- 
tion.®? 


[§ 53] (c) Enactment by Reference. The read- 
ing contemplated by the constitution is the reading 


of the bill as drafted;8* and hence, notwithstand- . 


ing such a constitutional requirement,*® it is per- 
missible to pass an act adopting a revised code’® 
or body of laws,’7 an act declaring valid and bind- 
ing certain rules of the common law,** or an act 


the details in each section should be] nature of things, it is not to be ex- 
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incorporating a corporation by mere reference to 
its constitution and by-laws theretofore adopted,®® 
without reading the matter referred to. 


[§ 54] (d) Suspension of Rules®°—aa. In Gener- 
al. It is occasionally provided by the constitution 
that the rule as to reading bills may be suspended 
by a vote of the house in case of urgency, and its _ 
observance has been held to be quite as essential 
to the validity of an act as any other provision of 
the constitution.°* Under such a provision it is 
within the power of either branch of the legisla- 
ture by complying therewith to suspend its rules 
and pass ordinary bills through their several read- 
ings on the same day.®* <A provision that a bill may 
be read a second or third time on the same day when 
the rules are suspended has been held to give ex- 
press authority for reading it in either house on the 
same day a first and second or a second and third 
time, provided the rules are suspended for that pur- 
pose by the requisite vote;®* but the bill cannot 
be read more than twice in either house in one day.®® 


Determination of emergency. The legislature is 
the exclusive judge as to when a case of emergency 
arises or exists.°° A provision of the constitution 
requiring an emergency directing that a bill shall 
take effect sooner than it normally would, to be 
expressed in the body of the bill,’ has no appli- 
cation to the emergency justifying the suspension 
of rules as to the reading of bills, and such an emer- 
gency need not be stated in the body of the bill.?® 


[§ 55] bb. Mode of Suspension. It is not neces- 
sary to dispense with the rule in any formal man- 
ner;°® all that is required is that the house in some 
unequivocal manner manifest its purpose to dis- 


Bray v. Williams, 49 S.E. 887, 137 N.C. 


placed each time before the houses. | pected that they should possess.” | 387. 

Saunders v. Board of Liquidation, etc., | Chicot Co. v. Davies, 40 Ark. 200, 208. [a] Itis usual to do so unless ob- 

34 So. 457, 110 La, 313. 80. Chicot. Co. v. Davies, supra. jection is made. Bray v. Williams, 49 
76. Richardson v. Young, 125 S.W. S.E. 887, 137 N.C. 387. 


664, 122 Tenn. 471. sc 
[a] Journal entry reciting that 


may be regarded as an 


81. ae v. Brown, 11 S.E. 641, 33 
fae 9 


‘ 5 82. Ex p. Seward, 253 S.W. 356, 299 
two bills were acted upon at one time] jo. 385, 31 A.L.R. 665 [error dism 44 


94. Skipper _v. Street Impr. Dist. 
No. 1, 221° S.W.. 866, 144 Ark. 38; 
Reitzammer v. Desha Road Imp. Dist. 
No. 2; 213° SaW.A 773, 189 ATK 6st 


statement of the clerk, or a clerical 
error, and is not sufficient to show 
affirmatively that there was not a 
reading in the usual manner. Rich- 
ardson v. Young, 125 S.W. 664, 122 
Tenn. 471. 


77. Smathers v. Madison County, 
34 S.E. 554, 125 N.C. 480; Charlotte v. 
Shepard, 29 S.E. 842, 122 N.C. 602; 
Union Bank vy. Oxford, 25 S.E. 966, 119 
N.C. 214, 34 L.R.A. 487. 


78. Storm v. Town of Wrightsville 
Beach, 128 -S.E. 17, 189° N.C. 679; 
Smathers v. Madison County, 34 S.E. 
554, 125 N.C. 480. 


79. Skipper v. Street Imp. Dist. 
No. 1, 221 S.W. 866, 144 Ark. 38; 
Chicot County v. Davies, 40 Ark. 200; 
Smithee v. Garth, 33 Ark. 17; State v. 
Persica, 168 S.W. 1056, 130 Tenn. 48; 
Smith vy. Mitchell, 72 S.E. 755, 69 W. 
Va. 481, Ann.Cas.1913B 588. 


{a] Reason for rule.—‘Nothing 
could be gained by having a day to in- 
tervene between the passage of an act 
in one house and its first reading in the 
other. It would have passed from the 
consideration of the house in which 
it originated and it would not be be- 
fore the other house at all until it 
had been once read. Such a construc- 
tion presupposes a knowledge by the 
members of either house of the pro- 
ceedings in the other, which, in the 


inaccurate FS Ct, 355, 264 U.S. 599, 68 L.Ed. 869]. 


83. In re Reading of Bills, 21 P. 
477, 9 Colo. 641. 


84 Santee Mills v. Query, 115 S.E. 
2024: 12258. C0158, 


85. See supra § 48, 


86. Georgia Cent. R. Co. v. State, 
31 S.E. 531, 104 Ga. 831, 42 L.R.A, 518. 
But see Phenix Ins. Co. v. Perkins, 101 
N.E. 1110, 19 S.D. 59 (holding that the 
purpose to incorporate a document in- 
to the law by merely referring there- 
to would be contrary to the spirit of 
the constitution, requiring every 
enactment to be read twice at length). 


87. Dew v. Cunningham, 28 Ala. 
466, 65 Am.D. 362; State v. Davis, 229 
P. 757, 116 Kan. 663; Santee Mills v. 
Query, 115 S.H.*202, 122 S.C. 158 act 
incorporating federal Income Tax Law 
and the regulations for its enforce- 
ment by mere reference). 


88. Dew v. Cunningham, 28 Ala. 
466, 65 Am.D. 362. 


89. Bibb County L. Assoc. v. Rich- 
ards, 21 Ga. 592. 


90. For enactment of ordinance 
see Municipal Corporations §§ 821- 
823. 


91. See constitutional provisions, 
92. Hull v. Miller, 4 Neb. 5038. 
93. Vinsant v. Knox, 27 Ark, 266; 


95. Skipper v. Street Improvement 
Dist. No. 1, 221 S.W. 866, 144 Ark. 38; 
Reitzammer v. Desha Road Imp. Dist. 
No. 2, 213 S.W. 772, 1389 Ark, 168. 


96. Peo. v. Glenn Co., 35 P. 302, 100 
Cal. 419, 38 AmSR 305; Weyand v. 
Stover, 11 P. 355, 85 Kan. 545; | Etull 
v. Miller, 4 Neb. 503. See McCulloch 
v. State, 11 Ind. 424 (from a state- 
ment in the journal that the rules 
were suspended by a yea and nay 
vote it would be presumed that a 
emergency existed). : 


[a] Motive of legislators.—An 
averment that senators who voted to 
declare a bill a case of urgency after- 
ward voted against the bill on its 
final passage is of no value since the 
motives which induced such legisla- 
tive action are not subject to judicial 
inquiry, and even if they were, bad 
motives could not be imputed where 
worthy motives could easily be sug- 
gested. Peo. v. Glenn County, 35 P. 
302, 100 Cal. 419, 38 Am.S.R. 305. 


§ Ue Time of taxing effect see infra 
ea 

98. Conek v. Skeen, 63 S.E. 11, 109 
Va. 6. 


99. State v. Wagener, 153 N.W. 749, 
130 Minn. 424. 


[a] Motion that the bill be read 
a third time, made on the same day 
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pense with the rule.t 


“Yea” and “nay” vote. 


~ vote must be observed.* 


Number of votes required prescribed for validat- 
ing a suspension of the reading must be obtained.® 


[§ 56] (4) Journal Entries‘°—(a) In General. 
Provisions of the constitution as to the reading of 
bills are generally considered as not requiring that 
those matters shall be entered upon the journal 


where there are no express words 


as its second reading, or a motion that 
the bill be placed upon its final pass- 
age made on the day of its second 
reading, would operate as a suspen- 
sion of the rule against third reading 
on the same day; or a vote on a mo- 
tion for the previous question might 
in some instances operate aS a suS- 
pension of the rules. State v. Wage- 
ner, 153 N.W. 749, 130 Minn. 424. 


{b] Unanimous consent is probably 
equivalent to suspension of the rules, 
or implies it. Chicot Co, v. Davies, 
40 Ark. 200. 


[c] Construction of journal entry. 
—In construing a law and, a fortiori, 
an entry in the journal of the house, 


the courts will look to the object or} 


intention of the legislature rather 
than to the niceties of grammatical 
rules, and an entry recording the sus- 
pension of rules for the reading of 
bills must be construed so as to make 
the acts of the members of the house 
conform to their sworn duty, rather 
than in such manner as to make the 
legislators recreant to their constitu- 
tional obligations. Frellsen v. Mahon, 
21 La.Ann. 79. Journal entries as to 
reading see infra §§ 56-58. 


1. State v. Wagener, 153 N.W. 749, 
130 Minn. 424. ' 


[a] RBules held suspended.—Reit- 


zammer v. Desha Road Impr. Dist. No. } 


2, 213 S.W. 778, 139 Ark. 168. 


2. People v. Glenn County, 35 P. 
302, 100 Cal. 419, 38 Am.S.R. 305. 


3. Peo. v. Glenn County, supra. 


[a] Omnibus motion to suspend.— 
The provision of the constitution as 
to the reading of bills is to be sus- 
pended only in case of an urgency, 
and only with reference to a bill which 
is then pending and before the house 
for consideration at the time of sus- 
pension, and it cannot be suspended 
generally or for one day. Cohn vy. 
Kingsley, 49 P. 985, 5 Idaho 416, 38 
L.R.A. 74. 


4. Cohn v. Kingsley, supra. 

Presumption of compliance see 
infra § 58. 

5. See cases infra this note. 

[a] “Four-fifths.”’—Under a _ pro- 


vision that no bill shall have the force 
of a law until, on three several days, 
it be read in each house of the gen- 
eral assembly, unless four fifths of 
the house where the bill is pending 
shall dispense with the rule, it is held 
that since it is elsewhere provided 
that a majority of the members of 
each house shall form a quorum to 
transact business, that the terms 
“each house” and ‘‘the house” in the 
above provision must mean _ the 


The suspension of the rules 
may be effected by a resolution naming the bill and 
approved by the prescribed vote,? and it is not ma- 
terial that other bills as well as the one in ques- 
tion are included in the suspending resolution.® 


A requirement that the 
suspension of the rules shall be by a yea and nay 
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journal.® 


to that effect ;7 


quorum necessary to do business, the 
term ‘the house’ mentioned in the 
second clause referring to the same 
house mentioned in the preceding 


clause. Frellsen v. Mahan, 21 La. 
Ann. 79 
[b] “%wo-thirds.”—‘“Two-thirds of 


the house,’ as used ina constitutional 
provision requiring that every bill be 
read on three different days unless 
two thirds of the house decide other- 
wise, means two thirds of the whole 
membership of the house; otherwise 
the constitutional rule might in some 
cases be suspended by less than the 
number required to pass a bill. State 
Vv. ge pone 153 N.W. 749, 130 Minn. 
424, 


6. Generally see infra § 94 et sea. 


Record of reading of ordinance see 
Municipal Corporations § 820. 

7. U.S.—State of Illinois v. Dlinois 
Gent. R. Co., 33 F. 730 [aff 13 S.Ct. 
110, 146 U.S. 387, 36 L.Ed. 1018]. 

Ala.—State v. Buckley, 54 Ala. 599. 


Ark.—Worthen v. Badgett, 32 Ark. 
496; Vinsant. v. Knox, 27 Ark. 266. 


Colo.—Massachusetts Mut. Life Ins. 
Co. v. Colorado L. & T. .Co., 36 P. 7938, 
20 Colo. 1. 


Fla.—State v. Carley, 104 So. 577, 
89 Fla. 361. 


Kan.—Weyand v. Stover, 11 P. 355, 
35 Kan. 545, 


Minn.—In re Ellis, 56 N.W. 1056, 
tigen s 401, 43 Am.S.R. 514, 23 L.R.A. 


Me ema ae: v. State, 3 OhioSt. 


475, 

8. See supra § 54, 

‘9.. Weyand v. Stover, 11 P. 355, 35 
Kan. 545; Hull v. Miller, 4 Neb. 503. 


10. ‘Cohn vy. Kingsley, 49 P. 985, 5 
Idaho 416, 38 L.R.A. 74; McClellan y. 
Stein, 201 N.W. 209, 229 Mich. 203. 


[a] Reason for rule.—‘‘The mani- 
fest important purpose of requiring 
the Legislature to keep a journal is 
that the people whom they represent 
may be able to learn whether a pub- 
lished law has in truth been constitu- 
tionally enacted, and to have a per- 
manent.and reliable primary record 
evidencing its validity.” McClellan v. 
Siem, 201 N.W. 209, 212, 229 Mich. 


{b] Recital that a bill ‘was filed 
for a second reading’ does not show 
that it was read a second time. Cohn 
v. Kingsley, 49 P. 985, 5 Idaho 416, 
38 L.R.A, 74. 


[c] Interpolations 
closing of session.—(1) 
is 


made after 
‘ Each house 
required to keep and correctly 


Aye ee ee ee Sys 
§ 7 . </ e 


: [§§ 55-57 


also, where the legislature is authorized to dispense 
with the reading upon three several days when a 
case of emergency exists,* it is not necessary, in 
order that the reading of a bill shall be considered 
valid, that the emergency shall be stated upon the 
There is some authority, however, that 
under such provisions it is necessary that the jour- 
nals shall show the three readings in the manner 
required,!® or, in ease of an emergency, that. the 
rules were suspended.1? 


[§ 57] (b) Sufficiency. An entry in the journals 
of a character such as clearly to identify the matter 
brought up and read each time with that ultimately 
adopted as a whole will meet the constitutional 
requirements,” where there is no particular require- 


record its proceedings during the ses- 
sion, and while the clerk, with the ap- 
proval or under the direction of the 
house, may make corrections in the 
journal before the final close of the 
session showing the facts as to the 
reading of a bill, no express or im- 
plied authority exists for him to do 
so after the house is dissolved by final 
adjournment and the official journal 
has been closed, and such a change, 
although honestly done, is an unwar- 
ranted interpolation into the journal 
without legal effect, McClellan v. 
Stein, 201 N.W. 209, 229 Mich. 203. 
(2) Correction of errors in journals 
generally see infra § 97. 


11. Cohn v. Kingsley, 49 P. 985, 5 
Idaho 416, 38 L.R.A. 74. 


12. U. S.—Walnut v. Wade, 103 U. 
S. 683, 26 L.Ed. 526. 


Ga.—Carswell v. 
905, 1383 Ga. 714. 


Tll.—tIllinois Cent. R. Co. v. Peo., 
33 N.E. 173, 143 Ii1..434, 19 L.R.A. 119 
[rev on other grounds 16 S.Ct. 1096, 
163 U.S. 142, 41 L.Ed. 107]; Larrison 
vo-Peoria, ete, R.0Co., 77 Dliek6e 


La.—Saunders v. Board of Liquida- 
tion, etc., 34.So. 457, 110 La. 313, 330. 


Mo.—Ex p. Seward, 253 S.W. 356, 
299 Mo. 385, 31 A.L.R. 665 [error dism 
raed hein 355, 264 U.S. 599, 68 L.Ed. 


“Tf the entries on the journal refer 
to the same bill, then the require- 
ments of the organic law are satisfied. 
If not, then the act is void.” Larrison 
Vix Peonia, ete, ok. Cos Vie liladie v6: 


[a] Same number.—Where a bill 
which had been twice read and re- 
ferred to a committee, was reported 
back and read with the same number 
but a slightly different title, the court 
considered it a question of the iden- 
tity of the bill and upholding the 
regularity of the proceedings stated 
that “‘to have more than one bill pend- 
ing at the same time, with the same 
number, would lead to confusion. It 
would defeat the very object of num- 
bering of bills, which is to preserve 
their identity and prevent confusion. 
The placing a number on each bill by 
each house is well calculated to aid in 
the dispatch of business, in enabling 
members to vote intelligently, and 
the secretary to note the proceedings 
under each. It is adopted as a mat- 
ter of convenience, and as a means of 
always identifying a bill. It is true, 
that the fundamental law does not 
refer to numbers of bills, but leaves 
each house the choice of means to 
identify their bills, so as the journals 
shall show that each was read the 
requisite number of times.” Larrison 
v. Peoria, etc., R. Co., 77 Ill. 11, 16. 


Wright, 66 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ment as to the form of the entry;!8 and it has |, with, the statute must be held invalid.2° 


been held sufficient if it is clear from the journal 
as a whole that a bill was properly read although 
such fact’ is not expressed in words.14 Where a 
special and mandatory provision is made in the con- 
stitution as to the manner of reading revenue bills!® 
the journals are conclusive as to whether or not 
the bill was read as required,!* and when the jour- 
nal of either house shows that a bill was passed 
without such compliance, or fails to show affirma- 
tively that it was passed as required thereby, the 
aet will be held invalid.17? 


Record of “ayes” and “nays.” A requirement that 
the yeas and nays upon the second reading of the 
bill shall be entered upon the journal is manda- 
tory,'S the journals of eaeh house respectively af- 
fording the only competent and sufficient evidence 
as to the procedure in a given case,!® and unless it 
appears affirmatively from these journals that the 
constitutional requirements have been complied 


Record of suspension of rules. Under a consti- 
tutional provision to the effect that the fact that 
the reading at length was dispensed with, under a 
suspension of the rules,?! by a preseribed vote shall 
be entered in the journals,”? it is not necessary for 
the journal to show that a motion was made to dis- 
pense with the reading,”* as the journal is sufficient, 
when it sets out that the reading was dispensed with 
by the required vote, and the record shows that a 
quorum was present.?* 


[§ 58] (c) Presumptions. Where the constitu- 
tion does not expressly require the journal to show 
the three readings of the bills,?° or the reading 
thereof section by section on its final passage,?® or 
the suspension of the rules by the requisite number 
of votes,?7 or that a case of emergency exists,?® 
it will be presumed that the members of the leg- 
islature observed the constitutional requirements, 
nothing affirmatively appearing to the contrary,?° 


13. Saunders v. Board of Liquida- 
tion, ete., 34 So. 457, 110 La. 313, 330. 


14 Price v. Moundsville, 27 S.E. 
218, 43 W.Va. 523, 64 Am.S.R. 878. 


15. See supra § 48. 


[a] Journal held to show that con- 
stitutional requirements as to reading 
were complied with. Connor v. Black- 
wood, 2 S.W.(2d) 44, 176 Ark. 139; 
Bush y. Martineau, 295 S.W. 9, 174 
Ark. 214; Ramsey Co. v. Heenan, 2 
Minn. 330. 


16. Frazier v. Board of Comrs. of 
Guilford, 138 S.B. 483, 194 N.C. 49. 


17. Frazier v. Bd. of Comrs. of 
Guilford, supra. 


18. Burlington v. City of New 
Bern, 213 F. 1014; Coler v. Stanley Co., 
89 F. 257 [rev on other grounds 96 F. 
284, 37 C.C.A. 484 (aff 113 F. 705, 51 
C.OsA S30 nati. 25) S.Cts 8.iy 1905 UES: 
437, 47 L.Hd. 1126)]; Storm v. Town 
of Wrightsville Beach, 128 S.E. 17, 
189 N.C. 679; Allen v. City of Raleigh, 
107 S.E. 463, 181 N.C, 453; Richmond 


County v. Farmers’ Bank, 67 S.E. 969, 


152 N.C. 387, 21 Amnn.Cas, 812; New 
Hanover Co. v. De Rosset, 40 S.E. 43, 
129 N.C. 275; Smathers v. Madison 
County, 34°S.E. 554, 125. N.C.. 480; 
Stanly County v. Snuggs, 28 S.E. 539, 
121 N.C. 394, 39 L.R.A. 439; Union 
Bank v. Oxford, 25 S.E. 966, 119 N.C. 
‘214, 34 L.R.A. 487. 


[a] Journal held not to show that 
the nays upon the second reading 
were recorded. Smathers v. Madison 
County, 34'S.E. 554, 125 N.C. 480. 


Compliance of journal with consti- 
tutional requirements generally see 
infra §§ 94-98. 

Entry of vote on final passage of 
bills see infra §§ 83-86. 


19. Allen v. City of Raleigh, 107) 


S.E. 463, 181 N.C, 453. 


20. Allen y. City of Raleigh, supra; 
New Hanover Co. v. De Rosset, 40 8.E. 
43, 129 N.C. 275; Charlotte v. Shepard, 
29 S.E. 842, 122 N.C. 602. 


[a] Purpose of requirement is’ to 
insure a deliberation on these impor- 
tant measures by a lawful quorum of 
each of the legislative bodies, and 
further, to enable the responsibility 
for their enactment to be placed. 
Richmond County v. Farmers’ Bank, 
67 S.B. 969, 152 N.C. 387, 21 Ann.Cas. 
812. 

[b] Entry must show both the ayes 


and noes, not merely the ayes, that is, 
who voted on the bill and how they 


voted, before the bill can become a 
law, there being no presumption as to 
the regularity of a matter of this kind. 
New Hanover County v. De Rosset, 40 
S.E. 43, 129 N.C. 275. 


[c] Motion to reconsider made and 
carried by a viva voce vote after a 
bill has passed its third reading abro- 
gated and entirely nullified the legis- 
lative action to which it related, so 
that where the journal fails to show 
a subsequent reading and vote by ayes 
and noes thereon, the statute must be 
held unconstitutional and void, and 
this is so whether the amendment to 
the statute was or was not material. 
Allen v. City of Raleigh, 107 S.E. 463, 
181 N.C. 453. 


[d] Amendment of record.—Under 
power to amend its journal (See infra 
§ 97) where, by misadventure, the 
clerk of the senate failed to note that 
a bill passed its third reading in that 
body, and to enter the “yeas” 
“nays” upon such reading on the sen- 
ate journal, the same legislature at a 
special session following properly cor- 
rected the record to show such read- 
ing, and the requisites of the consti- 
tution were thereby fulfilled. Rich- 
mond County v. Farmers’ Bank, 67 S. 
EK. 969, 152 N.C. 387, 21 Ann.Cas. 812. 


Pe Suspension of rules see supra § 


22. See constitutional provisions. 


23. Jackson y. State,'55 So. 118, 
171 Ala. 38, 


24. Jackson v. State, supra. 


{a] Entry held sufficient.—State v. 
Skeges, 46 So, 268, 154 Ala. 249. 


[b] Journal held to show that bill 
passed its first and second reading un- 
der suspension of rules. Trellsen y. 
Mahon, 21 La.Ann. 79. 


25. U.S.—lIllinois v. Illinois Cent. 
R. Co.,783 F. 730 Laff 13 °S.Ct.110, 146 
U.S. 387, 36 L.Ed. 1018]. 


Ala.—State v. Buckley, 54 Ala. 599. 


Ark.—Worthen v. Badgett, 32 Ark. 
496; Vinsant v. Knox, 27 Ark. 266. 


Colo.—Andrews v. Peo., 79 P. 1031, 
33 Colo. 198, 108 Am.S.R. 76; Massa- 
chusetts Mut. L, Ins. Co. v. Colorado 
Lig LD. Co.736 PP: 798,20 Colo, 1. 


Tll.—Illinois Cent. R. Co. v. Peo., 33 
N.E. 1738, 148 Ill. 434, 19 L.R.A. 119 
[rev on other grounds 16 S.Ct. 1096, 
163 U.S. 142, 41 L.Ed. 107]. 


Kan.—Weyland v. Stover, 11 P. 355, 
35 Kan. 545. 


Minn.—In re Ellis, 56 N.W. 1056, 55 
Lents 401, 48 Am.S.R. 514, 23 L.R.A. 


26. State v. Carley, 194 So. 577, 89 
Fla. 361; McCulloch v. State, 11 Ind. 
424; Weyland v. Stover, 11 P. 355, 35 
Kan. 545. 


27. Chicot Co. v. Davies, 40 Ark. 
200; Worthen v. Badgett, 32 Ark. 496; 
McCulloch v. State, 11 Ind. 424; State 
v. Wagener, 153 N.W. 749, 130 Minn. 
424; In re Ellis, 56 N.W. 1056, 55 
Minn. 401, 48 Am.S.R. 514, 28 L.R.A, 
287; Hull v. Miller, 4 Neb. 503. 


[a] Combined motion to. suspend 
rules.— When a motion to suspend the 
constitutional rule as to reading of 
bills is combined with a motion to 
suspend the house rules as to order of 
business, and such combined motion 
is made and voted on before the oc- 
casion for suspension of the constitu- 
tional rule has yet .arisen, no pre- 
sumption arises that members voting 
against such combined motion are op- 
posed to two readings of the bill, on 
the same day. State v. Wagener, 153 
N.W. 749, 130 Minn. 424. 


28. McCulloch v. State, 11 Ind. 424. 


29. U.S.—Illinois v. Ylinois Cent. 
R.-Co., 33. F..730- (aff 13 .SiCt.. 110,°146 
U.S. 387, 36 L.Ed. 1018]. 


Ala.—State v. Buckley, 54 Ala. 599; 
Clifton v. State, 118 So. 235, 22 Ala, 
App. 559 [cert den 118 So. 2387, 218 
Ala. 168]. 


Ark.—Chicot Co. v. Davies, 40 Ark. 
200; Worthen v. Badgett,32 Ark. 496; 
Vinsanit v. Knox, 27 Ark. 2166, 


Colo.—Andrews v. Peo., 79 P. 1031, 
33 Colo. 193, 108 Am.S.R. 76; Massa- 
chusetts Mut. L. Ins. Co. v. Colorado 
Pe S&L Co. 686 4Re 193 2.01Colora. 

Fla.—State v. Carley, 104 So, 577, 
89 Fla. 361. 

Iil.—Illinois Cent. R. Co. v. Peo., 
33 N.E. 173, 143 ill. 434, 19 L.R.A. 119 
[rev on other grounds 16 S.Ct. 1096, 
163 U.S. 142, 41 L.Hd. 107]. : 

sire v. State, fiInd. 
424. 

Kan.—Weyland v. Stover, 11 P. 355, 
35 Kan. 545. 

Minn.—State v. Wagener, 153 N.W. 
749, 130 Minn. 424; In re Ellis, 56 N. 
W. 1056, 55 Minn. 401, 43 Am.S.R. 514, 
23 L.R.A. 287. 

Neb.—Hull v. Miller, 4 Neb. 503. 

Ohio.—Miller v. State, 3 OhioSt. 475. 


“Where the constitution is silent as 
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and the presumption is not subject to rebuttal,?° 
since parol evidence is not admissible to show which 
of the entries, if any, are untrue.*? 
tonstitution requires the journal to show such mat- 
ters®? the presumption, if any, is of the fact that 
the record shows only that which was done.*? 


[§ 59] d. Amendment of Pending Bills*4+—(1) 
Authority To Amend—(a) In General. 
tature has full control over the passage of bills and 
may amend the same during their progress through 
the legislature at any time permitted by its rules.?°® 
The legislature may make corrections or germane 
amendments of a bill*® at any time while it is still 
within legislative control,?” or before the bill has 
been assigned by the presiding officer of either 
house,*® and in. codperation with the other house 
may even recall a bill from the governor, with his 
consent, and while it is still within his possession 


to whether a particular act which is 
required to be performed shall be en- 
tered on the journals, it is then left 
to the discretion of either house to 
enter it or not, and the silence of 
the journal on the subject ought not 
to be held to afford evidence that the 
act was not done.” Board of Super- 
visors of Schuyler County v. Peo., 25 
Til. 168, 165. 


[a] Extent of rule.—Even though 
all the journal entries made at one 
sitting of a legislative body, when 
taken as an entirety, show that there 
was not possibly sufficient time for all 
of the bills passed at the particular 
session to have been read by sections 
as required, and that consequently all 
of the journal entries could not pos- 
sibly have been done, yet where it is 
possible that some of the bills could 
have been read by sections within the 
time, excluding the bill in question, 
the entry in respect of it must be 
taken as true. State v. Carley, 104 So. 
Ditpoo) Lia. oO. 


[b] Journal held not to show that 
the bill was not passed in conformity 
with the constitutional requirements 
as to reading of bills. Worthen v. 
Badgett, 32 Ark, 496. 


Presumptions as to enactment in 
general see infra § 183 et seq. 


30. State v. Carley, 104 So. 577, 89 
Fla. 361; Miller v. State, 3 OhioSt. 
475. See also infra § 187. 

31. Parol evidence to impeach 


journal in general see infra § 195. 
32. See supra § 56, and infra § 187. 


83. McClellan v. Stein, 201 N.W. 
209, 229 Mich. 208. 


[a] Criticism of rule presuming a 
compliance.—-‘‘It is true that in some 
jurisdictions decisions go far in hold- 

_ing that where the legislative records 
are silent as to various requirements 
being observed they will presume the 
Legislature has done what it should 
do, and excerpts from some of the 
opinions of this court can be found 
pointing in that direction, but in cases 
which involved other controlling es- 
sentials more particularly dwelt upon. 
To follow such rule of presumption to 
its logical conclusion, in practical ef- 
fect leaves it optional with the Legis- 
lature to follow the course expressly 
commanded by Constitution in passing 
a bill, and makes the journal a bul- 
wark behind which constitutional 
mandates may be ignored. If silence 
upon the subject is sufficient and a 
statute must be presumed valid unless 
it affirmatively appears by the legisla- 
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or changes.*® 
But where the 


The legis- 


tive journal that some constitutional 
requirement was disregarded, all the 
Legislature need do is to record in its 
journal the final vote showing the 
bill passed, and presumptions do the 
rest. It is safe to suggest that the 
Legislature would seldom affirmative- 
ly record in its journal that it had 
failed to comply with any constitu- 
tional requirement.” McClellan v. 
Sci 201 N.W. 209, 212, 229 Mich. 
03. 


34. Amendment of statutes see 
infra § 421 et seq. 


Power to amend generally see Par- 
liamentary Law § 22. 


85. - State v. Ryan, 139 N.W. 235, 
92 Neb. 636, Ann.Cas.1914A 224, 


36. See infra § 60. 


387. Hartzler v. City of Goodland, 
L545 Pi 26Gb, Ole keane: L205. 2 Davi Sav. 
State, 225 S.W. 532, 88 Tex.Cr. 183. 
But see Peo. v. Devlin, 33 N.Y. 269, 88 
Am.D. 377 (stating that when both 
houses have finally passed a bill they 
ae exhausted their powers upon 
it). 


[a] Ilustrations.—(1) A joint res- 
olution ordering the insertion of an 
enacting clause into a bill:which had 
passed both houses, and before it was 
presented to the governor, did not op- 
erate to amend a statute, but merely 
voiced the determination of the leg- 
islature to amend the bill before it 
became a statute. Hartzler v. City of 
Goodland, 154 P. 265, 97 Kan. 129. 
(2) A concurrent resolution directing 
the engrossing clerk to correct a bill 
as passed and engrossed by changing 
“or’ to “and” was a proper procedure 
where the bill had not yet been signed 
by the presiding officers and was 
properly under the control of the leg- 
islative body. Davis v. State, 225 S, 
W. 532, 88 Tex.Cr. 183. 


38. Davis v. State, supra, 
39. See infra § 105. 


40. Brake vy. Callison, 122 BF, 722, 
(24, Lett 129°-R. 196, 63 1G. CA 38544 
(the house is not obliged to consider 
a proposition which is moved and ‘sec- 
onded, but it is within its power to 
substitute a different proposition, and 
this may be done by means of an 
amendment), 


41. State v. Akers, 140 P. 637, 92 
Kan. 169, Ann.Cas.1916B 543 [aff sub 
nom. Wear v. State of Kansas ex rel. 
Brewster, 38 S.Ct. 55, 245 U.S. 154, 62 
L.Ed. 214] (the' replacement of a bill 
by a substitute is permissible where 
the substitute was germane to the 


[§§ 58-60 


and control, for the purpose of making amendments © 


Substitution of new proposition. A proposition 
may be amended by an alteration which entirely de- 
feats the purpose of the mover, or it may be turned 
into a motion of a different kind,*® if the substi- 
tuted proposition is not germane to the original.** 


[§ 60] (b) Constitutional Restrictions. A con- 
stitutional provision that ‘a bill shall not be so al- 
tered or amended, in the course of its enactment, as 
to change its original purpose,*? is not to be so 
construed as to prevent the introduction of matter 
merely extending the purpose or scope of operation 
of the bill,#? or limiting the same,** or the substi- 
tution of a measure or insertion of amendments hav- 
ing the same purpose as the original or germane to 
and within the scope of the original;*> anda bill 


title and the same thing could have 
been accomplished by recommending 
its passage with amendments). 


42. See constitutional provisions. 


43. Henderson v. State, 10 So. 332, 
94 Ala. 95; Hall v. Steele, 2 So. 650, 
82 Ala. 562; Stein v. Leeper, 78 Ala. 
517; Harrison v.. Gordy, 57 Alar 49; 
Loftin vy. Watson, 32 Ark. 414; In re 
Amendments of Legislative Bills, 35 
P.917, 19 Colo; 356. 


44. Loftin v. Watson, 32 Ark. 414. 
See State v. McLellan, 79 So. 379, 202 
Ala. 41 (holding bill reéstablishing 
county courts in all counties wherein 
they had been abolished, etc., was not 
so amended on its passage as to 
change its original purpose in viola- 
tion of a constitutional provision, al- 
though through a justified classifica- 
Bae some*counties were not affect- 
ed). 


45. Alabama State Bridge Corp. v. 
Smith, 116 So. 695, 217 Ala. 311; State 
v. McLellan, 79 So. 379, 202 Ala. 41; 
Cooke v. Burke, 58 So. 984, 177 Ala. 
155; Letcher v. State, 48 So. 805, 159 
Ala, 59, 17 Ann.Cas. 716; Southern R. 
Co. v. Mitchell, 37 So. 85, 139 Ala. 
629; Stein v. Leeper, 78 Ala. 517; 
State v. Buckley, 54 Ala. 599; Clifton 
v. State, 118 So. 235, 22 Ala.App. 559 
[cert den 118 So. 287, 218 Ala. 168]; 
Cone v. Garner, 3) S.W.(2d) 1, 175 
Ark. 860; Reitzammer vy. Desha Road 
Imp: 2 DIstiy NOs 712,213 Saw Wiese 
Ark. 168; Peo. v. United Mine Work- 
ers of America, Dist. 15, 201 P. 54, 70 
Colo. 269; Airy v. Peo., 40 P. 362, 21 
Colo. 144; Massachusetts Mut. Life 
Ins. Co.. v.. Colorado L...&.T. Co., 36 
P. 793, 20 Colo. 1; In re Amendments 
of Legislative Bills, 35 P. 917, 19 Colo. 
356; Arbuckle v. Pflaeging, 123 P. 
918, 20 Wyo. 351, 366. 


“Though the provision of the Con- 
stitution be mandatory, it should not 
receive so rigid or narrow a construc- 
tion as to embarrass or hamper the 
two houses in amending and perfect- 
ing their bills, and drive them to ac- 
complish, by a number of bills, that 
which might well be accomplished by 
amending a bill, without adding for- 
eign or incongruous matters, or per- 
verting its original purpose.” lLeftin 
v. Watson, 32 Ark. 414, 420. 


[a] “To amend a bill for an act 
regulating attachments, for example, 
so'as to change it into a road, reve- 
nue, game, school or estray law, would 
be palpably in violation of the Con- 
stitution. But a bill for an act to 
regulate attachments in Circuit 
Courts, might, we think, be so amend- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 60] 


thus limited and extended by the amendments of 
the two houses in its scope or purpose,*® or other- 
wise amended,#7 but embracing no matter not ger- 
mane to the original purpose#®’ or the subject of leg- 
islation as expressed in the title of the act which 
it purports to amend,*? may become a valid law. 
Also, such a restriction should not be so embraced 
as to prevent the substitution for a bill which is 
essentially amendatory in character of another re- 
lated to the same subject and having the same gen- 
eral effect upon existing laws,®° although some 
changes may be proposed by the substitute which 
would not have resulted from the passage of the 
original.®! The “purpose” contemplated in such a 
constitutional provision, is the general purpose of 
the bill,*? and not the mere details through which 
and by which that purpose is manifested and effec- 
tuated.°? Such a constitutional provision should be 
given a reasonable construction so as not unneces- 
sarily to embarrass proper legislation.°4 An amend- 
ment which is related to, and tends to aid in, the 
general object of the act indicated in the title,®® or 
made for the purpose of curing the defective ex- 
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pression of a bill and to give effect to its only in- 


‘ferable purpose,®* or which states or changes the 


time when the act shall take effect,®7 does not change 
the scope or object of the bill or violate the consti- 
tutional provision. An amendment which changes 
the original purpose of the bill is inhibited by the 
constitutional provision.®® In jurisdictions where 
the enrolled act is conclusive in respect of matters 
not required to be shown affirmatively by the jour- 
nals®® it has been held that the question as to wheth- 
er the original purpose of the bill has been changed 
during its progress through the legislature cannot 
be raised when the constitution does not affirmative- 
ly require the original purpose of any bill to be 
shown on the journals.®° 


Applicability of constitutional provisions. A con- 
stitutional provision that no amendment to any bill 
shall be allowed which shall change the scope and 
object of the bill refers only to bills pending before 
the legislature.6t A provision of the constitution 
that no law shall be amended by reference to its title 
only, but so much thereof as is amended shall be 
reénacted and published at length, has no appli- 


ed as to embrace attachments before 
justices of the peace, without any vi- 
olation of the Constitution, the sub- 
ject of the amendment being ger- 
mane, and not incongruous to the pur- 
pose of the bill.” Loftin vy. Watson, 
32 Ark. 414, 421. 


[b] Original purpose held not 
changed: (1) Where an act “to pro- 
vide for the more efficient assessment 
and collection of taxes and licenses 
in the state of Alabama” was re- 
placed by a bill “to amend the reve- 
nue laws of the state of Alabama,” 
since the purpose of the original be- 
ing to cover the entire field of legis- 
lation upon subjects of taxation, its 
effect would necessarily have been to 
change and modify such existing law 
in all particulars of inconsistency be- 
tween the two. Southern R. Co. v. 
Mitchell, 87 So. 85, 88, 139 Ala. 629. 
(2) Where a bill prohibiting the sell- 
ing or giving of spirituous, vinous, or 
malt liquors at various designated 
places was amended so as to include 
other places. Henderson vy. State, 10 
So. 332, 94 Ala. 95. To same effect 
Hall v. Steele, 2 So. 650, 82 Ala. 562; 
Stein v. Leeper, 78 Ala. 517 (although 
it may be that such a bill could not 
be altered or amended so as to make 
the prohibition general). (3) Where 
a bill to prohibit ‘the sale of certain 
liquors within four miles of the 
county courthouse was amended so as 
to prohibit the sale of those liquors 
within eight miles of the courthouse. 
Harrison v. Gordy, 57 Ala. 49. (4) 
Where a bill to provide for the reduc- 
tion of the penalties and interest on 
delinquent taxes by amending a des- 
ignated section of the revenue act 
was amended to accomplish the same 
object by amendments to this and 
other sections of the same act. In 
re Amendments of Legislative Bills, 
35 P. 917, 19 Colo. 356. (5) Where 
“An act to provide for the payment 
of salaries to certain officers, to pro- 
vide for the disposition of certain 
fees, and to repeal all acts inconsist- 
ent therewith’ was passed with many 
of the provisions with relation to 
fees as contained in the bill as in- 
troduced in and passed by the house 
omitted. Airy v. Peo., 40 P. 362, 21 
Colo. 144. (6) Where “An act to pro- 
vide for the support and maintenance 
of the University of Arkansas” con- 
tained a provision to abolish the office 
of pomologist, since the object of the 


act was the maintenance and support 
of the university of the state, and 
anything which lessened the illegal 
or unnecessary expenses of that insti- 
tution tended to its legitimate main- 


tenance. Vincenheller v. Reagan, 64 
S.W,. 278, 288, 69 Ark. 460. (7) Where 
there was a change from a bill ‘‘to 


regulate and fix the time of opening 
courts in the Third and Fifth cir- 
cuits” to one “to regulate and fix the 
time of holding courts” in said coun- 
ties. Letcher v. State, 48 So. 805, 159 
Ala. 59, 17 Ann.Cas. 716. (8) Where 
the word “embrace” was substituted 
for the word “abolish,” in an act en- 
titled “An act to embrace road im- 
provement district No. 2 of the north- 
ern district of Woodruff county in, 
and to create, road improvement dis- 
trict No. 16 of Woodruff county,” aft- 
er the bill was passed by the senate 
and before it was passed by the 
house, since the real object of the act 
was to abolish district No. 2 and em- 
brace it in district No. 16 to be cre- 
ated. Road Improvement Dist. No. 
16 v. Sale, 243 S.W. 825, 154 Ark. 551. 
(9) For other illustrations see Ala- 
bama State Bridge Corp. v. Smith, 116 
So. 695, 217 Ala. 311; Clifton v. State, 
118 So. 235, 22 Ala.App. 559 [cert den 
118 So. 237, 218 Ala. 168]; Cone v. 
Garner, 3 S.W.(2d) 1, 175 Ark. 860; 
Arbuckle v. Pflaeging, 123 P. 918, 20 
Wyo. 351. 


[ce] Revenue bills.—In determin- 
ing whether the original purpose of 
a revenue bill has been changed with- 
in the meaning of the prohibition the 
body of the original bill and the sub- 
stitute must be looked to where such 
bills are made an exception to the re- 
quirement that each law shall contain 
but one subject which shall be clearly 
expressed in the title, since the title 
in such event would not necessarily 
be an index to the provisions of the 
bill, Southern R. Co. v. Mitchell, 37 
So. 85,129 Ala. 629. 


[d] Legislative journals must be 
considered in determining whether 
original purpose of bill is altered. 
Alabama State Bridge Corporation v. 
Smith, 116 So. 695, 217 Ala. 311. 


46. Loftin v. Watson, 32 Ark. 414 


47. Cone vy. Garner, 3 S.W.(2d) 1, 
175 Ark. 860. 


48. Cone vy. Garner, supra; Reit- 


zammer v. Desha Road Imp. Dist. No. 
2, 213-S.W. 773, 1389 Ark. 168; Loftin 
v. Watson, 32 Ark. 414. 


49. Cone y. Garner, 3 S.W.(2d) 1, 
175 Ark. 860. 


50. Southern R. Co. v. Mitchell, 37 
So. 85, 139 Ala. 629. 


51. Southern R. Co. v. Mitchell, 
supra. 
52. State v. Mason, 55 S.W. 636, 155 


Mo. 486 [aff 21 S.Ct. 125, 179 U.S. 328, 
45 L.Ed. 214]. 


53. State v. Mason, supra. 
[a] Reason for rule.—‘‘Were this 
otherwise the process of 


legislation would be seriously ham- 
pered and embarrassed by every 
amendment which might be offered, 
however germane it might be to the 
idea formulated in the first draft of 
the bill.”” State v. Mason, 55 S.W. 
636, 155 Mo. 486 [aff 21 S.Ct. 125, 179 
U.S. 328, 45 L.Ed. 214]. 


54. In re Amendments of Legisla- 
tive Bills, 35 P. 917, 19 Colo. 356. 


55. Vincenheller v. Reagan, 64 S. 
W. 278, 69 Ark. 460. 


56. Cooke v. Burke, 58 So. 984, 177 
Ala. 155. 


57. State v. Howell, 181 P. 37, 106 


Wash. 542. 


58. In re New Counties, 21 P. 472, 
9 Colo. 624. 


[a] Held to change original pur- 
pose where a bill introduced for the 
purpose of creating a new county of 
Logan, from territory embraced with- 
in the present county of Weld, was 
amended so as to establish the new 
county of Montezuma from territory 
earved out of the present county of 
La Plata. In re New Counties, 21 P. 
472, 9 Colo. 624. 


59. See infra § 184. 
60. Knox v. State, 138 S.W. 787, 62 
Tex.Cr: 512; Parshall v. State, 138 


S.W. 759, 62 Tex.Cr. 177. 


61. Ex p. Hulet, (Wash.) 292 P. 
430. See State v. Tausick, 116 P. 651, 
64 Wash. 69, 35 L.R.A.N.S. 802 (hold- 
ing act making reference to existing 
laws for purpose of making them ap- 
plicable thereto was not obnoxious to 
such provision). 
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cation to amendments to bills upon their passage 
and during the consideration of the same by the 
legislature,®? but apples to laws existing when the 
bill is passed and becomes a law.°* 


General or local purpose. A bill which, both in 
its original form and as finally passed, invokes the 
legislative will to provide for the execution of a 
general public purpose, is not obnoxious to a pro- 
vision that no bill introduced as a general law shall 
be so amended on its passage as to become a special, 
private, or local law.°* 


[§ 61] (c) Amendment of Title. It is competent 
for the legislature to correct defects or imperfec- 
tions in the title of a bill or amend it at any time 
before it is put upon its final passage®® if the object 
of the bill is not thereby essentially changed.®°® It 
is not necessary that an act shall retain the same 
title through all its stages in both houses.°’ It is 
the title of the bill which is adopted by the legis- 
lature that controls,®* and not the title by which 
the bill may have been introduced, or which it may 
have in reports of committees.°® Under a consti- 
tutional provision that no law shall embrace more 
than one object, which shall be embraced in the 
title,?° if the object of the act as passed is fully 
expréssed in its title’! the form or status of such 
title at its introduction, or during any of the stages 
of legislation before it becomes a law, is immate- 
rial.*? 

[§ 62] (d) In Hither House. The right of amend- 
ment may be exercised with equal freedom by either 
house, irrespective of the question as to the partic- 
ular body in which the bill originated,** and it has 
even been held, under a constitutional provision that 


62. Jackson v. State, 55 So. 118, 
171 Ala. 38. 635. 


63. Amendment of laws under con- 


STATUTES 


Bernt: 31, 109 \Wis."9;.53 LARA; 


Transmission from one house to 
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bills passed by one house may be amended by the 
other, that a bill amended and passed by the latter 
house before it was passed in the former neverthe- 
less became a valid enactment when subsequently 
passed by the house in which it originated.** 


Under a constitutional provision authorizing 
amendments, a bill, after passing one house, may 
be very materially amended in the other, and there 
passed as amended,*® such practice being in accord- 
ance with common legislative procedure,’® in the 
absence of other restrictions.77 Under such a pro- 
vision the amendment may take the form of the ~ 
substitution: of an entire new bill for the bill in- 
troduced.*® 


[§ 63] (e) In Committee. It is within the power 
of a committee to which a bill has been referred to 
report it back with or without amendment.7® The 
amendments reported may be so numerous as to re- 
quire or suggest that the committee report an 
amendatory or substitute bill.8° It has been said 
that under rules of parliamentary law®! a commit- 


’ tee of conference is not authorized to consider mat- 


ters which have neither been incorporated in sen- 
ate amendments not brought before the house, unless 
germane to something in the bill.* Where the jour- 
nal is not required by the constitution to show af- 
firmatively the names of the members of commit- 
tees on conference, it will be presumed, in the ab- 
sence of a contrary recital in the journal, that the 
signators to a conference report in which amend- 
ments are proposed were duly constituted members 
of a conference committee to consider and report 
upon the subject of disagreement between the sen- 
ate and house.®? 


_73._ In re Amendments of Legisla- 
tive Bills, 35 P. 917, 19 Colo. 356. 


74. State v. Wisconsin Tax Com- 


stitutional prohibition against amend- 
ing merely by reference see infra §§ 
446-476. 


64. Alabama State Bridge Corp. v. 
Smith, 116 So. 695, 217 Ala, 311. 


65. State v. Ryan, 139 N.W.. 235, 
92 Neb. 636, Ann.Cas.1914A 224; State 
v. Cronin; 101 N.W. 325, 72 Neb. 636; 
Price v. Moundsville, 27 S.E. 218, 438 
W.Va. 523, 64 Am.S.R. 878. 


66. Price v. Moundsville, supra. 


67. Walnut v. Wade, 103 U.S. 683, 
26 L.Ed. 526; Cantini v. Tillman, 54 
FB. 969; Illinois v. Illinois Cent. R. 
Co,, 33_F. 730 [aff 13.S.Ct. 110, 146 
U.S. 387, 86 L.Ed. 1018]; Illinois Cent. 
Re (COveven beo., 8a NB. ‘hi3,, ee. Blk 
434, 19 L.R.A. 119 [rev on other 
grounds 16 S.Ct. 1096, 163 U.S. 142, 
41 L.Ed. 107]; Binz v. Weber, 81 Ill. 


288; Larrison v. Peoria, ete., R. Co., 
Gm tiles. Wem Merv. 2Peo.;, 44, DL 
861; Ex p. Seward, 253 S.W. 356, 299 


Mo. 385, 31 A.U.R. 665 [error dism 
44 S.Ct. 355, 264 U.S. 599, 68 L.Ed. 
869]; State v. Field, 24 S.W. 752, 119 
Mo. 593; Milwaukee County v. Isen- 
ring, 85. N.W;. 131, 109 Wis. 9, 53 
L.R.A. 635. See Nelson v. Haywood 
County, 20 S.W. 1, 91 Tenn. 596 (up- 
holding act which was referred to 
by different titles at various stages in 
the proceedings). 


68. Tix p. Seward, 253 S.W. 356, 
299 Mo. 385, 31 A.L.R. 665 [error dism 
44 S.Ct. 355, 264 U.S. 599, 68 L.Ed. 
869]; Milwaukee County y. Isenring, 


other and’ final passage of bills see 
infra § 87 et seq. 


Variance in title between enrolled 
bill and journal see infra §§ 124, 125. 


‘69. Chicago, B. & Q. R. Co. v. 
Smyth, 103 F. 376. 


70. See infra §§ 371-377. 
71. Subjects and titles of acts gen- 
erally see infra § 371 et seq. 


72. Detroit v. Schmid, 87 N.W. 383, 
128 Mich. 379, 92 Am.S.R. 468; Peo. 
v. McElroy, 40 N.W. 750, 72 Mich. 


446, 2 L.R.A. 609; Atty.-Gen. v. Rice, 
31 N.W. 203, 64 Mich. 385; State v. 
Cronin, 101 N.W. 325, 327, 72 Neb. 


636, 642. 


“This provision was not intended 
to prevent amendments and correc- 
tions of mistakes in the titles of bills 
pending before the Legislature.” 
State v. Cronin, supra. 


[a] Reason for rule.—‘‘To hold 
otherwise would, in many cases, pre- 
vent any alteration or amendment of 
a bill after its introduction, as, in 
legislative practice, it frequently be- 
comes necessary to amend the title as 
introduced in order to conform to 
changes in the bill. The title to a bill 
is usually adopted after it has passed 
the House, and is not an essential 
part of the bill, although it is of a 
law.” <Atty.-Gen. v. Rice, 31 N.W. 
203, 64 Mich. 385, 888 [quot State vy. 
Cronin, 101 N.W. 3825, 327, 72 Neb. 
636, 642]. 


mission, 201 N.W. 764, 185 Wis. 525. 


75. State v. Dillon, 28 So. 781, 42 
Fla. .95. 


76. Thrift v. Towers, 95 A. 1064, 
127 Md. 54. 


77. See supra text and notes 75, 
76; and supra § 59. 


78. Thrift v. Towers, 95 A. 1064, 
127 Md. 54. 


79. State v. Buckley, 54 Ala. 199. 


_ 80. State v. Buckley, supra. See 
infra note 86. . 


81. See Parliamentary Law 4 2 
J. p 1376. z Wee AG 


82. U.S. v. Poland, 231 F. 810, 145 
C.C.A. 630 [rev on other grounds 40 
S.Ct. 127, 251 U.S. 221, 64 L.Wd. 236]. 


[a] Reference to conference com- 
mittee report and proceedings in con- 
gress in the passage of an act may 
be made for the purpose of deter- 
mining whether an amendment made 
in conference was germane to exist- 
ing provisions in the bill. U. S. vy. 
Poland, 231 F. 810, 145 C.C.A. 630 [rev 
on other grounds 40 S.Ct. 127, 251 U.S: 
221, 64 L.Ed. 236]. 


[b] Amendment held germane.— 
U. S. v. Poland, 281 F. 810, 145 C.CzA. 
630 Lrev on other grounds 40 S.Ct. 127, 
251 U.S. 221, 64 L.Hd. 236]. 


83. State v. McLellan 
202 Ala. 41. RET? PB eee, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 64-67] 


[§ 64] (f) When Proposed by Governor. A con- 
stitutional provision authorizing the governor to 
propose an amendment to a bill presented to him 
in order to meet his objections and providing that 
such amendment shall not be itself amended,** while 
requiring the amendment made by the legislature 
to contain what the governor proposes and nothing 
else, does not prevent formal changes in the pro- 
posal so as to put it in proper shape for submission 
to a vote.§> 


_ [§ 65] (g) Number of Amendments. There is no 
limitation upon the number of amendments which 
may be made to a bill,§* so long as the sections as 
amended are germane to the original purpose of 
the bills? or the original purpose is not changed in 
contravention of constitutional restrictions.®® 


[§ 66] (2) What Constitutes Amendment. The 
striking out or addition of a word, which does not 
operate to change the law in the slightest or which 
makes no material change, does not amount to an 
amendment, although it is stricken or added by 
what may be termed an amendment,®® and, in like 
manner, the striking out of an alternative or repeal- 
ing part of a section of a bill by one house has been 
held to be an immaterial correction which does not 
amend the bill.°* The failure of one house to pass 
a bill on the first vote by a majority necessary to 
make certain provisions of the act effective does 
not amount to an amendment striking out those pro- 


84. See constitutional provisions. 


85. Brandon y. Askew, 54 So. 605, 
172 Ala. 160. 


STATUTES 


v. Wallace, 70 Ill. 
La.—Allopathic 
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visions.®! 


[§ 67] (3) Reading of Amendments®?—(a) In 
General. The constitutional requirement that’ bills 
be read in course of their passage®? does not apply 
to amendments so as to compel bills to be read the 
required number of times in their amended forms,®* 
although some cases apply this rule only when the 
bill has not been materially amended and not when 
it has been materially amended.®® A bill as amend- 
ed may include as part of its required readings those 
had before the substitution or amendment®® except 
as hereinafter noted.°*7 Where a bill which has 
passed one house is very materially amended in 
the other, and there passed as amended, it has been 
held that the constitutional provision as to the read- 
ing of bills does not require such bill as amended to 


be read three times in the house originating the 


bill before concurring in the amendments proposed 
by the other,®® and, if the substitute is regarded by 
the other house as only an amendment not requiring 
a rereading,®® the court will not investigate the 
character of the original bill or substitute, or the 
justice or policy of the procedure. 


Determination of materiality. There is no pre- 
sumption that the amendment was material,? but, 
on the contrary, there is a presumption that the 
amendment was immaterial, as affecting the passage 
of the bill by the legislature. In the absence of 
any showing by the journals that the amendments, 


680. 138 S.E. 433, 194 N.C. 49; Guire v. 


Board of Com’rs of Caldwell County, 


State Bd. v. Fow-| 99 § i. 430, 177 N.C. 516; Wagstaff v. 


86. State v. Buckley, 54 Ala. 599; 
Reitzammer vy. Desha Road Impr. 
Dist. No. 2, 213 S.W. 773, 139 Ark. 168. 


[a] Amendment may be affected 
by striking out all after the enact- 
ing clause and substituting in lieu 
thereof the bill which was. finally 
passed, and in which many of the 
sections remained unchanged, as this 
was only a method of embracing a 
number of amendments in the form 
of one amendment. Reitzammer v. 
Desha Road Imp. Dist. No. 2, 213 S. 
W. 773, 139 Ark. 168. 


87. See supra § 60. 
88. See supra § 60. 


89. State v. Semmes, 50 So. 120, 
162 Ala. 187. 


90. State v. Pitts, 49 So. 441, 160 
Ala. 133, 135 Am.S.R. 79. 


91. State v. Steen, 212 N.W. 843, 
55. N.D. 239. 


92. Amended municipal ordinance 
see Municipal Corporations § 819. 


93. See supra § 48. 


94. U.S.—Dakota County School 
Dist. No. 11 v. Chapman, 152 F. 887, 
82 C.C.A. 35 [cert den 27 S.Ct. 792, 
905 U.S. 545, 51 L.Ed..923]; Cantini 
v. Tillman, 54 F. 969. 


Cal.—Peo. v. Thompson, 7 P. 142. 


Fla.—State v. Dillon, 28 So. 781, 42 
Fla. 95; State v. Hocker, 18 So. 767, 
36 Fla. 358. 


Haw.—Smithies y. Conkling, 20 
Haw. 600. ‘ 5 


Jll.—Peo. v. La Salle St. Trust & 
Savings Bank, 110 N.E. 38, 269 Ill. 
518; Illinois Cent. R. Co. v. Peo., 33 
N.E. 173, 143 Ill. 434, 19 L.R.A. 119 
[rev on other grounds 16 S.Ct. 1096, 
163 U.S. 142, 41 L.Ed. 107]; Larrison 
v. Peoria, etc., R. Co., 77 ill. 11; Peo. 


ler, 24 So. 809, 50 La.Ann. 1358. 


Mo.—State v. Field, 24 S.W. 752, 
119 Mo. 593. 


N.Y.—Peo. v. Chenango County, 8 
N.Y. 317. 


Or.—BHvanhoff y. State Industrial 
poe Commission, 154 P. 106, 78 Or. 


S.C.—State v. Brown, 11 S.E. 641, 
33 S.C, 151. 


Tenn.—Tennessee Coal, Iron & R. 
Co. v. Hooper, 175 S.W. 1146, 131 
Tenn. 611; Nelson v. Haywood Coun- 
ty, 20 S.W. 1, 91 Tenn. 596. 


W.Va.—Capito v. Topping, 64 S.E. 
845, 65 W.Va. 587, 22 L.R.A.N.S. 1089. 


But see Cohn y. Kingsley, 49 P. 985, 
5 Idaho 416, 88 L.R.A. 74 (holding 
that it was the intention of the fram- 
ers of the constitution to require 
amendments which may be adopted to 
a pending bill to be read three times 
on several days, the same as origi- 
nal bills, or the sections of the pend- 
ing bill which is amended, and in any 
event to require a rereading when 
the amendments are of a material na- 
ture or the entire purpose of the bill 
has been changed). 


[a] Reason for rule.—‘If this was 
necessary and each amendment neces- 
sitated three separate readings of the 
bill in each House thereafter, the 
process of legislation would be in- 
terminable.”’ State v. Ryan, 139 N.W. 
235, 239, 92 Neb. 636, Ann.Cas.1914A 
224. 


95. State v. Cox, 178 N.W. 913, 105 
Neb. 75; State v. Ryan, 139 N.W. 235, 
92 Neb. 636, Ann.Cas.1914A 224; State 


v. Cronin, 101 N.W. 325, 72 Neb. 636;. 


Cleland v. Anderson, 92 N.W. 306, 96 
N.W. 212, 98 N.W. 1075, 66 Neb. 252, 
5 L.R.A.N.S. 136; Richards v. State, 
91 N.W. 878, 65 Neb. 808; State v. 
Liedtke, 4 N.W. 75, 9 Neb. 490; Fra- 
zier v. Board of Comrs. of Guilford, 


Central Highway Commission of Per- 
son County, 93 S.E. 908, 174 N.C. 377; 
Claywell v. Board of Road Com’rs of 
Burke County, 92 S.E. 481, 173 N.C. 
657; Brown v. Road Com’rs for North 
Cove Tp., 92-S.E. 502, 173 N.C.) 598; 
Gregg v. Board of Com’rs of Randoloh 
County, 78 S.E. 301, 162 N.C. 479; 
Raleigh Sav. Bank v. Lacy, 65 S.E. 
441, 151 N.C. 3; New Hanover County 
v. Armour Packing Co., 47 S.E. 411, 
135 N.C. 62; Brown v. Stewart, 46 S.E. 
741, 1384 N.C. 357; Miller v. State, 3 
OhioSt, 475. 


“When the subject or proposition 
of the bill is thereby wholly changed, 
it would seem to be proper to read the 
amended bill three times, and on dif- 
ferent days; but when there is no 
such vital alteration, three readings 
of the amendment are not required.” 
Miller v. State, 8 OhioSt. 475, 482. 


[a] Amendment held material 
where a bill passed by house incor- 
porating a road commission for the 
improvement of roads in a county 
and giving it extensive powers was 
amended in the senate by striking out 
a section the effect of which was to 
except five of the populous and 
wealthy townships from the operation 
of the act unless they voted to come 
under its provisions. Claywell v. 
Board of Road Com’rs of Burke Coun- 
ty, 92 S.E. 481, 173 N.C. 657. 


96. See cases supra note 94, 
97. See infra §§ 68, 69. 


98. State v. Dillon, 28 So. 781, 42 
Bilas )5: ; 

99. See infra § 68. 

1. Brake v. Callison, 122 F, 722 [aff 
129 F. 196, 638 C.C.A. 354]. 


2. McCulloch v. State, 11 Ind. 424; 
Frazier v. Bd. of Com’rs of Guilford, 
188 S.E. 483, 194 N.C. 49; Miller v, 
State, 3 OhioSt. 475. 


3. Frazier v, Bd. of Com’rs of Guil- 
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or any one of them, were material, the validity of 
the act cannot be successfully called in question, 
because the bill as amended was not reread.4 


[§ 68] (b) Substituted Bill. Where a substitut- 
ed bill may be considered as an amendment, the rules 
above stated as to the necessity for a rereading,® 
apply.° Thus a substituted bill is not a new bill 
necessitating a rereading under the constitutional 
provision, where it is germane to the original biil,’ 
or concerns the same subject matter,® or embraces 
the same general principles,® or is of the same tenor 
and substance,’® or is only an amendment to the 
original bill with a slightly different caption,+! or 
where it is identical in title and body with the orig- 
inal bill.12 Where the purposes and objects of the 
original bill in a substitute are consistent and rele- 
vant,!® or there is no substantial variance between 
the designs manifested in the titles** the substitute 
is not so variant and dissimilar as to require a re- 
reading. The substitution of one bill for another 
in the course of the three readings may be treated 


STATUTES 


as a reading of the same bill where they are the 
same in tenor and effect, caption, and body, relate 
to the same subject, and have the same provisions.'® 
It is not essential that the bill shall pass through 
the three readings with the same title,‘® and a re- 
reading is not required where there has been no 
material or substantial change1’ or so long as if 1s 
the same bill,® which fact may be indicated by the 
title itself1® as well as by other matters such as 
its mark, number, and subject matter.*° It has 
been held that the identity of a statute is deter- 
mined by its caption?! or title,?” and if the subject 
expressed in the caption is single, any amendment 


’ germane thereto,??,/or not substantially different,?* 


or not effective to change the identity of the bill,?® 
may be introduced into the bill at any time prior 
to its third and final reading and passage.?® AlI- 
though everything is ‘stricken out except the title 
and enacting clause and new provisions inserted 
which are quite different from those which first con- 
stituted the body of the bill, so long as such new 
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ford, 138 S.B. 438, 194 N.C. 49; Miller 
v. State, 3 OhioSt 475. 


4 Frazier v. Bd. of Com’rs of Guil- 
ford, 138 S.E. 433, 194 N.C. 49; New 
Hanover County v. Armour Packing 
Co., 47 S.H) 411; 135 N: Ci: 62;, Miller 
v. State, 3 OhioSt. 475. 


5. See supra § 67. 
6. See cases infra notes 7-29. 


7. Peo. v. La Salle St. Trust & Say. 
Bank, 110 N.E. 38, 269 Ill. 518; State 
Ww. Cox, 178 IN. We. 9138, 105 Neb. 755 
Edwards v. Nash County Board of 
Goméirs,” 110.S:s 2600, 183) N.C: 587 
Hood v. City of Wheeling, 102 S.E. 
259 262) 0185 VW. Via O18 mich ve 
Mitchell, 72 S.B. 755, 69 W.Va. 481, 
Ann.Cas.1913B 588. 


[a] Similar expressions.—(1) 
“Germane and relevant.” Hood v. 
City of Wheeling, 102 S.E. 259, 262, 
263, 85 W.Va. 578. (2) “So germane 
to the original bill as to be a proper 
substitute or amendment.” Hood v. 
City of Wheeling, supra. 


[b] Every substitute is in nature 
of amendment (1) if germane to the 
original bill (Hood v. City of Wheel- 
ing, 102 S.E. 259, 85 W.Va. 578); (2) 
and if the ordinary motion to amend 
would avail, so may a _ substitute, 
since both attain the same end and 
accomplish the same object, namely, 
the perfection of bills to suit the in- 
tention of their sponsors and the de- 
mands of the persons to be affected 
(Hood v. City of Wheeling, supra). 


8. State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. 


[a] Conflict in journal as to bill 
substituted.—W here there is a conflict 
in the journal between the words used 
and the number employed to designate 
the identity of the bill for which an- 
other is substituted, the former will 
control, under general rules of con- 
struction. State v, Collier, 23 S.W. 
(2d) 897, 160 Tenn. 403. 


9. Heiskell v. Knox County, 177 
S.W. 488, 132 Tenn. 180, Ann.Cas. 
1916E 1281; Tennessee Coal, Iron & 
ne Comyv. Hooper, 175 .8.W..1146, 131 
Tenn. 611; Smith v. Mitchell, 72 S.B. 
755, 69 W.Va. 481, Ann.Cas.1913B 588. 


[a] Contents are what is meant by 
the word “bill” in this provision of 
the constitution, which must be read, 
and the bill for this purpose is not a 
mere piece of paper. Smith vy. Mitch- 


ell, 72 S.E. 755, 69 W.Va. 481, Ann.Cas. 
1913B 588. 


10. State v. Cox, 178 N.W. 913, 105 
Neb. 75; State v. Cumberland Club, 
188 S.W. 583, 136 Tenn. 84. 


[a] Other statements.—(1) “The 
same in tenor and substance in their 
caption and body.” Heiskell v. Knox 
Co., 177 S.W. 483,485, 132 Tenn. 180, 
Ann.Cas.1916H 1281. (2) “Provided 
the main purpose and essential char- 
acter of the original are not neces- 
sarily impaired or modified.’”’ Hood 
v. City of Wheeling, 102 S.E. 259, 263, 
85 W.Va. 578. 


[b] “Import remained the same.” 
—Tennessee Coal, Iron & R. Co. v. 
Hooper, 175 S.W. 1146, 1147, 131 Tenn. 
611. 


11. Brown v. Road Com’rs for 
ee Cove Tp., 92 S.H. 502, 173 N.C. 


12. Wilson v. State, 224 S.W. 168, 
143 Tenn. 55; State v. Persica, 168 
S.W. 1056, 180 Tenn. 48; Smith v. 
Mitchell, 72 S.B, 755, 69 W.Va. 481, 
Ann.Cas.1913B 588. 


13. Tennessee Coal, Iron & R. Co. 
v. Hooper, 175 S.W. 1146, 131 Tenn. 
611; Hood v. City of Wheeling, 102 
S.E. 259, 85 W.Va. 578. 


[a] “Relevant to the same general 
subject.”—Hood v. City of Wheeling, 
102 S.E. 259, 262-85 W.Va. 578. 


14. State v. Cronin, 101 N.W. 325, 
72 Neb. 686; Hood v. City of Wheel- 
ing, 102 S.H. 259, 85 W.Va. 578. 


[a] “No new or foreign matter.”— 
Tennessee Coal, Iron & R. Co. vy. 
ee a 175 S.W. 1146, 1147, 131 Tenn. 


[b] “No substantial difference.”— 
Tennessee Coal, Iron & R. Co. v. Hoop- 
er, sh7 5) SuWe 1146. Cia si Menne \Gnds 


15. Archibald v. Clark, 82 S.W. 
310, 112 Tenn. 532. 


[a] MIllustration.—Where duplicate 
bills are introduced in both houses 
the substitution and final passage of 
the house bill for the senate bill on 
its order of third reading does not 
render the substitute bill obnoxious 
to the constitutional requisite that 
bills shall be passed on three different 
days in the senate. Archibald vy. 
Clark, 82 S.W. 310, 112 Tenn. 532, 


16. Webster v. Little Rock, 44 Ark. 
536; Illinois Cent. R. Co. v. Peo., 33 


N.E. 173, 143 Ill. 484, 19 L.R.A. 119 
{rev on other grounds 16 S.Ct. 1096, 
163 U.S. 142, 41 L.Ed. 107]; State v. 
Cox, (Neb.) 178 N.W. 913. But see 
State v. Burlington, ete., R. Co., 84 
N.W. 254, 60 Neb. 741 (holding that 
the enrolled bill, with the title it now 
contains, was not read in the house 
on three different days, and hence 
could not become a law). 


[a] Title as written in journal is 
merely an abbreviation and is not 
expected to be an entire and exact 
agreement with the title on the draft 
of the bill introduced for passage. 
State v. Collier, 23 S.W.(2d) 897, 180 
Tenn. 403. 


Amendment of title before passage 
see infra § 61. 


Variance between title of enrolled 
“en and journal entries see infra § 


17. See supra § 67 text and note 95. 


18. Webster v. Little Rock, 44 Ark. 
536; Illinois Cent. R. Co. v. Peo., 33 
N.Be 178, 24350434, 29 LReAy Es 
[rev_on other grounds 16 S.Ct. 1096, 
163 U.S. 142, 41 L.Ed. 107]. 


19. Webster v. Little Rock, 44 Ark. 
536; Illinois Cent. R. Co. v..Peo., 33 
N.B. £73, 243. T2434, 19 sR AY a9 
[rev_on other grounds 16 S.Ct. 1096, 
163 U.S, 142, 41.L.Ed. 107]. 


uae Webster v. Little Rock, 44 Ark, 


21. Forrester v. City of Memphis, 
15 S.W.(2d) 739, 159 Tenn. 16; State 
v. Nashville Baseball Club, 154 S.W. 
ee 127 Tenn. 292, Ann.Cas.1914B 


22. State v. Collier, 28 S.W.(2d) 
897, 160 Tenn. 403. 


23. Forrester y. City of Memphis, 
15 S.W.(2d) 739, 159 Tenn. 16. 


24. Tennessee Coal, Iron & R. Co. 
Fey ees 175 S.W. 1146, 131 Tenn. 


25. Illinois Cent. R. Co. v. Peo., 
33 N.E. 178, 143 Ill. 434, 19 L.R.A. 119 
[rev on other grounds 16 S.Ct. 1096, 
163 U.S. 142, 41 L.Ed. 107]; Tennessee 
Coal, Iron & R. Co. v. Hooper, 175 
S.W. 1146, 131 Tenn. 611 (in caption). 


26. State v. Collier, 23 S.W.(2da) 
897, 160 Tenn. 403; Southern Ry. Co. 
v. City of Memphis, 148 S.W. 662, 126 
Tenn. 267, 41 L.R.A.N.S. 828, Ann.Cas. 
1913BH 153. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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matter is germane to the title, the identity of the 
bill is preserved.?7_ There may be additions to the 
caption of matters germane and explanatory by 
way of making the title more definite, which will 
not change the identity of the bill.28 The insertion 
of unnecessary and superfluous words into the cap- 
tion cannot operate to constitute the bill a new 
one.*° On the other hand, whenever the caption of 
a bill is materially changed,®° or there is added to 
the caption entirely new and foreign matter,?1 the 
caption and the bill will lose their identity. 


Redraft by conference committee. The fact that 
sections have been transposed when the bill is re- 
drafted by a conference committee does not make 
it a new bill so as to require three readings there- 
of when it is returned to the houses for further ae- 
tion.*? Also, a bill redrafted by a committee of 
conference and proposed in lieu of the bill and 
amendments passed by the two houses is not a new 
bill such as to require the three reading’, where it 
embraces substantially all of the provisions of both 
houses.?3 


Styling substitute as “new bill.” In applying the 
rules above stated,** where everything after the 
enacting clause is stricken out and replaced by an 
amended and substituted bill styled a “new bill,” 
the latter may nevertheless not be a new bill such 
as to require three readings when the subject or 
proposition of the bill is not thereby wholly 
changed®® or the alterations were not substantial.?® 


[§ 69] (c) Suspension of Rules. If and when 
reading of amended or substituted bills otherwise 
would be necessary,*" a provision of the constitution 
authorizing the suspension of rules requiring the 
reading of bills upon three several days*® is equally 
applicable,*® and if the first and second readings 
of a bill may take place on the same day by a vote 
suspending the provisions of the constitution, the 


27. Forrester v. City of Borys A 
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same is true of amendments to the bill.4° 


[§ 70] (4) Voting on Amendments. Notwith- 
standing a constitutional requirement that no amend- 
ment shall be adopted except by a majority of the 
house wherein the same is offered, or unless the 
amendment with the names of those voting for or 
against the same shall be entered at length on the 
journal of the house in which the same is adopted,*? 
it has been held amendments to a bill may be voted 
on in their entirety although separately offered or 
reported,*? and when so adopted they constitute 
a single amendment.*? 


[§ 71] (5) Journals. In the absence of a con- 
stitutional requirement*‘ it is not essential that the 
journal of the house should show the adoption of 
amendments.*® However, a provision that no 
amendment to bills shall be adopted unless the 
amendment shall be entered at length on the jour- 
nal of the house in which the same is adopted‘ 
must be observed,*’ but it is a sufficient compliance 
if the amendment only is recorded, it not being 
necessary that the bill as amended shall be pub- 
lished in full in the journal.*8 Also, under such a 
provision the amendment need be entered only on 
the journal of the house in which the amendment 
was offered.4® Where it is necessary that amend- 
ments to a bill shall be read three times®® it has 
been. held that the failure of the journals to show 
a compliance with the requirement is conclusive that 
such requirement was not observed.*! 


Construction of journals. Where there is no con- 
stitutional provision with reference to the way 
amendments, or amendments to amendments, shall 
be adopted in either house, the rule for the guidance 
of the courts is to ascertain the’ intent of the legis- 
lature®? and determine whether it has intelligibly 
expressed its purpose,°* and where it is clear from 
the entire record that the senate or house intended 


15'S.W.(2d) 739, 159 Tenn. 16. 


28. State v. Nashville Baseball 
Club, 154 S.W. 1151, 127 Tenn. 292, 
Ann.Cas.1914B 1243. 


29. State v. City of Nashville, 210 
S.W. 649, 141 Tenn. 405. 


30. State v. Nashville Baseball 
Club: b4 SW) 1151, 27 Tenn: 292, 
Ann.Cas.1914B 1243. 


[a] Ilustration.—Where a bill in- 
troduced as “an act to prevent base- 
ball playing on Sabbath” was amend- 
ed by adding “cricket or any other 
game that is played with ball, bat or 
club,’ the bill became a new one. 
State v. Nashville Baseball Club, 154 
S.W. 1151, 127 Tenn. 292, Ann.Cas. 
1914B 1243. 

{[b] Amendment of caption held 
not, to change identity.—S. M. Wil- 
liamson & Co. v. Shelton, 11 S.W.(2d) 
882, 158 Tenn. 166; Tennessee Coal, 
Iron & R. Co. v. Hooper, 175 S.W, 1146, 
1314 /Tenn? 61: 


31. State v. Nashville Baseball 
Club, 154 S.W. 1151, 127 Tenn, 292, 
Ann.Cas.1914B 1243. 


32. Nelson v. Haywood County, 20 
S.W. 1, 91 Tenn. 596. 


33. Nelson v. Haywood County, su- 
pra. 


34. See supra this section. 
35. Miller v. State, 3 OhioSt. 475. 
36. Miller v. State, supra. 


pears by the journals that a bill was 
amended by striking out all after the 
enacting clause and inserting a “new 
bill,” so called, and but one reading 
after the amendment is recorded, it 
cannot be presumed that the matter 
inserted was upon a different subject 
from that stricken out, especially 
when the matter inserted is consistent 
with the title borne by the bill before 
the amendment. Miller v. State, 3 
OhioSt. 475. 


37. See supra §§ 67, 68. 
38. See supra § 54. 


39. Tarr v. Western Loan & Sav- 
ings Co., 99 P. 1049, 15 Idaho 741, 21 
L.R.A.N.S. 707. 


49. Tarr v. Western Loan & Sav- 
ings Co., supra. 


[a] Journal held to indicate suf- 
ficiently that amendments had their 
first and second readings on the same 
day that the provision of the consti- 
tution was suspended. Tarr v. West- 
ern Loan & Savings Co., 99 P. 1049, 
15 Idaho 741, 21 L.R.A.N.S. 707. 


41. See constitutional provisions. 


42. McGehee v. State, 74 So. 374, 
199 Ala. 287; State v. Pitts, 49 So. 
444160 Ala, 133,135 Am.S:R.. 79. 


Mode of voting on final passage and 
on concurrence in amendments see in- 
fra §§ 89-91. 


43. State ex rel. Collman v. Pitts, 


148 So. 441, 160 Ala. 133, 135 Am.S.R. 


44. Necessity for entry of proposed 
constitutional amendments on jour- 
nals see Constitutional Law § 27. 


45. Dakota County School Dist. 
No. 11 v. Chapman, 152 F. 887, 82 
C.C.A. 35 [cert den 27 S.Ct. 792, 205 
U.S. 545, 51 L.Ed. 923]; West v. State, 
39 So. 412, 50 Fla. 154. 


46. See constitutional provisions. 


47. State v. Porter, 40 So. 144, 145 
Ala. 541; Jefferson County v. Crow, 
37 So. 469, 141 Ala. 126. 


Compliance of journals with con- 
stitutional requirements generally see 
infra §§ 93, 94. 


48. East Jefferson Waterworks 


Dist. No. 1 v. Caldwell & Co., 127 So. 
739, 170 La. 326. 


49. Jackson v. State, 55 So. 118, 
171 Ala. 38; State v. Porter, 40 So. 
144, 145 Ala. 541. 


Journal entries showing concur- 
rence of amendments see infra § 93. 
50. See supra § 67. 


51. Cohn v. Kingsley, 49 P. 985, 5 
Idaho 416, 38 L.R.A. 74. 


52. Peo. v. Brady, 105 N.E. 1, 262 
Til. 578. 

Construction of journal entries gen- 
erally see infra § 98. 


53. Peo. v. Brady, 105 N.E. 1, 262 
Tll. 578. 
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to adopt a particular amendment the act as amended 
will be upheld.®* 


[§ 72] G. Passage of Bills—1. In General. Except 


as the right to show a failure of compliance with con- 
stitutional requirements may be prevented by the 
rules of evidence relating to public statutes,’° or as 
the courts may be enabled to uphold the constitu- 
tionality of laws by the aid of presumptions,°® it 
may be stated generally that the validity of legis- 
lative acts is dependent upon the observance of all 
the constitutional provisions governing the proce- 
dure in the passage of bills.°7 The fact that per- 
sons not members were permitted to sit upon the 
floor of both houses and consult and advise with 
members of the legislature will not invalidate the 
legislation enacted.°* 


[§-73] 2. Meaning of Terms—a. “Passage.” The 
word “passage” used in connection with legislative 
enactments refers to a compliance with all forms 
necessary to give enactment force and validity.°® 


{§ 74] b. “Final Passage.” In connection with 
legislative acts, “final passage” is a term that may 
be employed variously as referring (1) to the status 
of a bill passed after its proper reading in either 
house,®® (2) or to the status of a bill after it has 
been so passed by both houses and been presented 
to the executive for his approval,*? (3) or to the 
status of a bill so passed by both houses after it’ has 
been sent to the executive and approved by him,®? 
(4) or.to the status of a bill after it has been sent 
to the executive and passed over his veto,®? (5) or to 
the status of a bill after the executive has failed to 
approve and return it.°* In order for a vote upon a 
bill to constitute a final passage of the bill, the 
action of the legislative body upon a fair interpre- 
tation must appear to have been intended to operate 
as a final passage;®® and where the words used in- 
dicate only the purpose of adopting certain provi- 


54. Peo. v. Brady, supra. 
55. See infra § 193 et seq. 


56. Presumptions: 
As to enactment see infra § 184 et seq. 


either house.” 
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sions to stand temporarily as a part of the bili, the 
action should be considered as expressing a tentative 
purpose only.** It has been held sufficient if the 
record shows with reasonable certainty that a bill 
was read and finally passed.*” 


Adoption of report of conference committee. 
Where substantially identical provision is made as 
to the taking of the yeas and nays and the entry of 
the vote upon the journal when the bill is placed 
upon final passage as in voting upon reports of com- 
mittees of conference, the adoption of the report of 
a conference committee has been construed as the 
final passage required so as to not necessitate an- 
other vote uport the bill.*® 


Motion to reconsider pending. Where a bill has 
been voted upon favorably by both houses, but a 
motion to reconsider its action in passing the bill is 
pending in the house last acting upon the bill, and 
while the bill is still in its possession, the bill has 
not finally passed both houses.°® However, conform- 
ably to general principles of parliamentary law gov- 
erning reconsideration’® to enable a legislative body 
to reconsider a vote passing a bill, it must have con- 
trol and possession of the bill, and if it has per- 
formed its office upon the bill, and the bill has 
passed from its physical possession and control, it 
cannot thereafter reconsider its action.7! So that, 
where a motion to reconsider was made after a bill 
had been finally passed by the senate and returned 
to the house, which refused to return it to the sen- 
ate, it was held that the senate had eompleted its 
function and ousted itself of jurisdiction and the 
bill was finally passed.7? 


Refusal to concur in amendments. A refusal of 
one house to coneur in amendments made by the 
other cannot have the same operation and effect as 
if the bill had been passed by the latter without the 


Peo. v. Devlin, supra. | mands, supra. 


In Florida “final passage,’ used in 66. 
Const. (1885) art 3 § 17, “can legiti-| A. 868, 45 R.I. 289 
mately refer to nothing else than the 


In re Opinion of Justices, 120 


67. Mechanics’ 


or aii 


In favor of validity see infra § 183. 


57. Neiberger v. McCullough, 97 
N.E. 660, 253 Ill. 312; Stevenson v. 
Board of Com’rs of Shawnee County, 
159 P. 5, 98 Kan. 671, 704. And see 
infra this section; and §§ 73-93. 


Journal entries showing compliance 
see infra §.96. 


58. State v. Iron Cliffs Co., 20 N.W. 
493, 54 Mich. 350. 


59. Peo. v. Coffin, 117 N.E. 85, 279 
Ill. 401 [aff 202 INl.App. 100]. 


[a] “Passed,” in a constitutional 
provision that an act, when passed, 
shall be presented to the governor, 
who may approve or withhold his ap- 
proval, means passed in the manner 
prescribed by the constitution; and, 
if the governor does approve, his ap- 
proval is not conclusive of the valid- 
ity of the statute. Rash v. Allen, 76 
A. 870, 381, 24 Del. 444. 


60, State v. Buckley, 54 Ala. 599, 
613; Johnson v. Great Falls, 99 P. 
1059, 1069, 38 Mont. 369, 16 Ann.Cas. 
974; Peo. v. Devlin, 33 N.Y. 269, 277, 
88 Am.D. 377. See also supra § 51. 


“There can be but one third reading 
of a bill, and but one ‘final passage’ in 


vote in each house which adopts the 

bill after it has passed its first and 

second readings, and after it has been 

read again for the purpose of being 

put upon its passage.’ State ex rel. 

peice v. Dillon, 28 So. 781, 787, 42 
a. é 


[a] “Final passage’ means the 
vote in each house which adopts the 
bill as it is afterwards enrolled and 
presented to the governor for his 
signature, which takes place after it 
has passed its first and second read- 
ings, and after it has been read again 
for the purpose of being put upon its 
passage. State ex rel. Lamar v. Dil- 
lon, 28 So. 781, 42 Fla. 95. 


61. Peo. v. Devlin, 33 N.Y. 269, 88 
Am.D. 377. 


62. See infra § 110. 
63. See infra § 121. 
64. See infra § 120. 


65. Peo. v. Edmands, 96 N.E. 914, 
916, 252 Ill. 108; In re Opinion of 
Justices, 120 A. 868, 45 R.I. 289. 


“Any action evidencing the inten- 
tion to enact a bill into a law, where 
the vote is taken by yeas and nays 
and entered on the journal, is a final 
passage of the bill.” Peo. vy. Ed- 


Building & Loan 
Ass’n v. Coffman, 162 S.W. 1090, 1092, 
110 Ark. 269. 


68. Board of Com’rs of Pueblo 
County v. Strait, 85 P. 178, 180, 36 
Colo. 137; Browning v. Powers, (Mo.) 
38 S.W. 948. See Stephens v. La- 
bette County, 98 P. 790, 79 Kan. 153 
(where by virtue of a rule of the 
senate a vote to adopt the report of 
a conference committee taken by yeas 
and nays and entered on the journal 
was considered as the final passage). 


“The adoption of the report of the 
conference committee has .. . been 
regarded as the passage of the bill, 
and this whether the report recom- 
mended the passage of the bill, a con- 
currence in the amendments proposed, 
or merely the adoption of the report.” 
Board of Com’rs of Pueblo County vy. 
Strait, supra. 


69. State v. New London Sav. 
Bank, 64 A. 5, 79 Conn. 141; Crawford 
v. Gilchrist, 59 So. 9638, 64 Fla. 41, 
Ann.Cas.1914B 916. 


aoe See Parliamentary Law §§ 18, 


71. Smith v. Mitchell, 72 S.E. 755, 
69 W.Va. 481, Ann.Cas.1913B 588. 


72. Smith v. Mitchell, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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amendments,** but a vote by the latter to recede 
from its amendments, properly taken and entered 
upon the journal, has been held to constitute a final 
passage of the bill without the amendments,’ at 
least where the procedure employed in receding from 
the amendments was identical with that required 
upon final passage,’° although the better parliamen- 
tary practice would be to again place the bill upon 
its final passage.*® 


[§ 75] 3. Time of Passage’’—a. In General. Ex- 
cept where and to the extent it is restricted by spe- 
cial provisions,’® the legislature may initiate and 
finally pass a bill in one legislative day.7® The fact 
that legislative action in the passage of bills is tak- 
en on Sunday will not render the act a nullity.®° 


[§ 76] b. Constitutional Provisions. A provision 
of the constitution that a bill passed by one house 
may be amended by the other does not prevent the 
latter from passing a bill before it is passed by the 
house in which it originated.‘?* 


Bill for raising revenue. Where special provision 
is made requiring bills for revenue to be passed by a 
certain time before the adjournment of the legisla- 
ture, a bill coming within the terms of the provision 
will be held invalid when not passed prior to the time 
provided,*? and bills not coming within those terms 
may be passed at any time appropriate for the pas- 
sage of bills generally..* To come within such a 
provision the bill must be one whose principal ob- 
ject is the raising of revenue in the strict sense of 
the term,®* and not a bill under which revenue may 
incidentally arise.®® 
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Bill referred to local authorities. When the leg- 
islature is authorized to repass a bill which has 
been referred to local authorities for action thereon, 
when the same is not returned within fifteen days,*® 
a bill may be repassed after fifteen days from the 
date of dispatch to local authorities;’* and in any 
event where the bill is returned to the governor on 
the same day that action is again taken by the leg- 
islature, it will be considered as having been return- 
ed before its repassage, within the meaning of the 
constitutional provision.*® 


Bill to create corporation. A provision to the ef- 
fect that when a bill is presented for an act of in- 
corporation it shall be continued until another elec- 
tion of members of the assémbly shall have taken 
place has been held to be merely directory, and al- 
though the act is not passed in conformity there- 
with, the organization of the corporation may for 
all practical purposes be valid.®9 


[§ 77] 4. Voting on Bills—a. Persons Entitled to 
Vote.°° A provision authorizing the president of 
the senate to debate questions in the committee of 
the whole, and when there is an equal division to give 
the casting vote,®1 cannot be so construed as to 
permit the president of the senate to give the casting 
vote for the purpose of making a law,?? at least 
where it is otherwise expressly provided that no bill 
or joint resolution shall become a law without the 
concurrence of a majority of all the members elected 
to each house.®* In determining whether an act: 
was passed by the required majority, the votes of 
representatives not constitutionally entitled to their 


73. Peo. v. De Wolf, 62 Ill. 253. 


74. Robertson v. Peo., 38 P. 326, 
20 Colo. 279; Peo. v. Edmands, 96 N.E. 
914, 916, 252 Ill. 108; Loomis v. Cal- 
lahan, 220 N.W. 816, 196 Wis. 518. 
See Smithee v. Campbell, 41 Ark. 471 
(stating that the action of the senate 
in receding from amendments might 
be considered as an adoption of the 
bill as passed by the house for the 
purposes of the case at hand); In re 
Division of Howard County, 15 Kan. 
194 (where the court based its opin- 
ion upon the fact that the receding 


| from amendments by a sufficient vote 


of the members of the house in which 
such amendments were added had al- 
ways been considered a_ sufficient 
compliance with the constitutional 
provision requiring a vote to be taken 
and entered upon the final passage of 
a bill). 


“If one house passes a bill and the 
other house amends it and passes it 
as amended and afterwards recedes 
from the amendments, and the vote 
is taken by yeas and nays and entered 
upon the journal, such vote is a final 


passage of the bill without the 
amendments.” Peo. v. Edmands, su- 
pra. 


75, Robertson v. Peo., 38 P. 326, 20 
Colo. 279. 


76. Robertson v. Peo., supra; In 
re Division of Howard County, 15 
Kan. 194. 


77. Affecting time of taking effect 
see infra §§ 683-684. 


Of municipal ordinance see Munici- 
pal Corporations § 816. 


Passage over veto see infra § 121. 
78. See infra § 76. 


79. State v. City of Palmetto, 126 
So. 781, 99 Fla. 401; Rushton v. State, 


50 So. 486, 58 Fla. 94. 


Suspension of rules as to reading of 
pills and amendments see supra §§ 54, 
69. 


80. Ex p. Seward, 253 S.W. 356, 299 
Mo. 385, 31 A.L.R. 665 [error dism 
. ee 355, 264 U.S. 599, 68 L.Ed. 
69]. 


Exercise of veto power on Sunday 
see infra § 106. 


81. State vy. Wisconsin Tax Com- 
mission, 201 N.W. 764, 185 Wis. 525. 


82. Exp. Fuller, 238 P. 512, 31 Okl. 
Gr. .289. 


83. Kennamer v. State, 43 So. 482, 
150 Ala. 74; Bozeman v. State, 61 So. 
604, 7 Ala.App. 151 [cert den 63 So. 
201, 183 Ala. 91]; Fisher v. Steele, 1 
So. 882, 39 La.Ann. 447; Lusk v. Ryan, 
171 P. 3238, 69 Okl.. 165; Johnson v, 
Grady County, 150 P. 497, 50 Okl. 188. 


84 Lusk v. Ryan, 171 P. 3238, 69 
Okl. 165; Johnson v. Grady County, 
150 P. 497, 50 Okl. 188. 


[a] An act imposing license tax 
on machines operated in public places 
for vending of candy, etc., is within 
the proyision, having as its purpose 
the raising of revenue and not that of 
regulation. Ex p. Fuller, 238 P. 512, 
31 Okl.Cr. 289. 


85. Bozeman v. State, 61 So. 604, 7 
Ala.App. 151 [cert den 63 So. 201, 183 
Ala. 91]; Lusk v. Ryan, 171 P. 323, 
69 Okl. 165. 


[a] Act is not within inhibition 
(1) which simply provides a proce- 
dure to recover illegal taxes paid 
(Lusk v. Ryan, 171 P. 323, 69 Okl. 165), 
(2) or has for its general purpose the 
assessment and equalization of prop- 
erty for taxation (Johnson y. Grady 
County, 150 P. 497, 50 Okl. 188), (3) 


| 43 So. 482, 150 Ala. 74), 


or which affords a general system for 
the maintenance, improvement, and 
protection of the public roads of a 
certain county (Kennamer v. State, 
(4) or im- 
poses a license tax on motor vehicles, 
having as its general scheme and 
purpose one to provide for the proper 


‘regulation of motor vehicles (Boze- 


man v. State, 61 So. 604, 7 Ala.App. 

151 [cert den 63 So. 201, 183 Ala. 91]). 
Cross references: 

What constitutes a “bill for raising 
revenue” within the meaning of the 
constitutional requirement as to 
the place for the introduction of 
bills see supra §§ 24, 40. 

What constitutes an appropriation 
bill within such provision see 
States § 380 et seq. 


86. See constitutional provisions; 
and infra § 231. 


87. Peo. v. Cruise, 
231 N.Y. 650 mem. 

88. Peo. v. Cruise, supra. 

89. McClinch v. Sturgis, 
288. 

Estoppel to deny corporate exist- 
ence see Corporations §§ 234-280. 

$0. See also States § 65 et seq. 

91. See constitutional provisions. 


Voting generally see Parliamentary 
Law § 13. 


92. Kelley v. Secretary of State, 
112 N.W. 978, 149 Mich. 343. 


Vote of presiding officer, tie votes, 
and casting votes generally see Par- 
liamentary Law § 20. 


93. Kelley v. Secretary of State, 
112 N.W. 978, 149 Mich. 343. And see 
infra § 78. 


132 N.E. 925, 


72 Me. 
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‘seats cannot be counted.?* 


[§ 78] b. Mode of Voting—(1) In General. Un- 
der our system of government, the house and senate 
are separate and independent bodies,°® and their 
votes upon bills are to be separately taken and 
counted.°* Apart from constitutional provisiens 
controlling the matter,°’ the ordinary method of vot- 
ing for the passage of an act is viva voce or by show 
of hands, or by a rising vote, affirmative and nega- 
tive, which may be done either with or without a 
roll-eall.28 When no provision is made either by 
the constitution or by a statutory rule in respect to 
ordering or taking the yeas and nays, it must be 
regulated by the rules of each house.?° 


[§ 79] (2) Under Constitutional Provisions—(a) 
In General. Where an extraordinary majority is 
required for the passage of provisions in bills which 
constitute an addition or increase to recommenda- 
tions made by the governor,! it is not essential that 
the additional provisions shall be each voted upon 
separately, but it is sufficient if such additional pro- 
visions together with other provisions which were 
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recommended by the governor are voted upon as a 
unit, and passed by the extraordinary majority.” 


[§ 80] (b) “Yeas” and “Nays.” Where the con- 
stitution provides that on the final passage of a bill 
the vote shall be by yeas and nays,’ this provision 1s 
imperative and must be strictly followed;* but such 
a provision does not, it has been held, apply to a 
motion to reconsider action taken on the passage of 
a bill,® in the absence of other applicable provi- 
sions. A constitutional provision requiring a yea 
and nay vote upon each bill separately upon the final 


passage does not require a separate vote upon each | 


section or provision of the bill.’ 


Bills of a specified nature. Special provision is 
sometimes made as to the taking of the yeas and 
nays upon the passage of bills of a certain char- 
acter,® and acts coming within the terms of such 
provisions must be passed in compliance therewith ;° 
but acts not coming within those provisions may be 
passed without the necessity of taking the yeas and 
nays.?° 


On second reading. Compliance with a require- 


94. State v. Francis, 26 Kan. 724. 
95. See supra §§ 23-25. 
Organization of legislature see 


States §§ 23-25. 


96. Belote y. Coffman, 175 S.W. 37, 
LA Ar. 352; 


97. See infra-§§ 79, 80. 


“ 98. Lincoln v. Haugen, 
196, 45 Minn. 451. 


“Yeas” and “nays” required by con- 
stitutional provision see infra § 80. 


99. Lincoln v. Haugen, 48 N.W. 
196, 45 Minn. 451. 


Adoption and revocation of rules of 
procedure generaily see Parliamen-, 
tary Law § 3. 


1. See infra § 82. 


2. Elmen v. State Bd. of Equaliza- 
tion & Assessment, 231 N.W. 772, 120 
Neb. 141. 


3. See constitutional provisions. 


4 U.S.—Burlingham v. City of 
New Bern, 213 F. 1014; Portland Gold 
Mining Co. v. Duke, 191 F. 692, 113 
C.C.A. 316; Portland Gold Min. Co. v. 
Duke, 164 F. 180, 90 C.C.A. 166; Chi- 
cago, B. & Q. R. Co. v. Smyth, 103 F. 
376; Stanly County v. Coler, 96 F. 
284, 37 C:C.A. 484, 113 F.-705, 51 C.C.A. 
379 [aff 23 S.Ct. 811, 190 U.S. 437, 47 
L.Ed. 1126]. 


Ala.—State v. Martin, 48 So. 846, 
160 Ala. 181; State v. Buckley, 54 
Ala. 599. 


Ark.—Mechanics’ Building & Loan 
Ass’n v. Coffman, 162 S.W. 1090, 110 
Ark. 269; Butler v. Board of Directors 
of Fourche Drainage Dist., 146 S.W. 
120, 103 Ark, 109; State v. Bowman, 
TACOS AVY se Clely OO OMMAT. MH 17.42 a (State. Vv. 
Corbett, 32 S.W.: 686, 61 Ark. 226; 
Smithee v. Garth, 33 Ark. 17; Worthen 
v. Badgett, 32 Ark. 496. 


Del.—Rash y. Allen, 76 A. 370, 24 
Del. 444. 


Fla.—State v. Dillon, 28 So. 781, 42 
Fla. 95. : 


Idaho.—Cohn v. Kingsley, 49 P. 985, 
.5 Idaho 416, 88 L.R.A. 74. 


Ill.— Peo. v. Edmands, 96 N.E. 914, 
252 Il]. 108; Burrit v. State Contracts 
Com’rs, 120 Ill. 322, 11 N.E. 180; Ryan 
v. Lynch, 68 Ill. 160; Peo. v. De Wolf, 


48 N.W. 


62 Ill. 253; Spangler v. Jacoby, 14 IIl. 
297, 58 Am.D, 571. 


Ma.—County Com’rs of Wash. Co. 
v..Baker, 119 A. 461, 141 Md. 623. 


Minn.—Lincoln v. Haugen, 48 N.W. 
196, 45 Minn. 451; Ramsey County v. 
Heenan, 2 Minn. 330. 


Mo.—State ex rel. Schmoll v. Dra- 
belle, 170 S.W. 465, 261 Mo. 515; 
State v. Mason, 55 S.W. 636, 155 Mo. 
486 [aff 21 S.Ct. 125, 179 U.S. 328, 45 
L.Ed. 214]. 


Neb.—Hull v. Miller, 4 Neb. 503. 


N.G—Debnam vy. Chitty, 43 S.E. 
3, 131 N.C. 657; Hooker v. Greenville, 
42 S.B. 141, 130 N.C. 472; Rodman- 
Heath Cotton Mills v. Waxhaw, 41 
S.E. 488, 130 N.C. 293; New Hanover 
County v. De Rosset, 40 S.E. 43, 129 
N.C. 275; Stanly County v. Snuggs, 28 
S.E. 539, 121 N.C. 394, 39 L.R.A. 439. 


N.D.—State v. Schultz, 174 N.W. 8, 
44 N.D. 269 (where constitution itself 
provides that all of its terms shall be 
considered mandatory, unless ex- 
pressly provided otherwise). 


But see Peo. v. Chenango, 8 N.Y. 
317 (dictum to the effect that the pro- 
vision is only directory). 


“Where the object is to ascertain 
the names as well as the number vot- 
ing on each side, with a view to have 
them entered on the journal, this 
method, when resorted to to obtain 
such lists of names, is denominated, 
‘Taking the yeas and nays on a ques- 
tion.’’”’ Lincoln v. Haugen, 48 N.W. 
196, 45 Minn. 451, 453. 


gray of vote in journal see infra § 
. 4 


5. Andrews v. Peo., 79 P. 1031, 33 
Colo. 193, 108 Am.S.R. 76. 


6 See supra § 78. 


7. Mitchell v. Lowden, 
566, 570,-288 Ill. 327. 


“The bill may contain many provi- 
sions creating new rights and duties, 
and so establishing new laws applica- 
ble to the conditions which are the 
subject of the enactment, but it is not 
necessary that.each of these provi- 
sions be voted upon _ separately.” 
Mitchell v. Lowden, supra. 


[a] For instance, Hurd Rey. St. 
(1917) ec 48 § 28 created the crimes of 


123 N.E. 


Rpic S 


forgery and perjury which may be 
committed in connection with the fil- 
ing and verification of the petition for 
a vote, but the fact that a law for the 
creation of anti-saloon territory and a 
law creating a new criminal offense 
of forgery or perjury were also in- 
cluded in the Same enactment did not 
invalidate the act. Mitchell v. Low- 
den, 123 N.E. 566, 288 1, 327. 


[b] Soldiers’ Compensation Act is 
not violative of Const. art 4 § 12, re- 
quiring a yea and nay vote on each 
bill separately, since the act is but 
one bill. Hagler v. Small, 138 N.E. 
849, 307 Ill. 460. 


& See constitutional provisions. 


9. Burlingham v. City of New 
Bern, 213 F. 1014; Township Road 
Commission of No. 10 Tp. v. Board of 
Road Com’rs of Edgecombe County, 
100 S.E. 122, -178 N.C. 61; Guire v. 
Board of Com’rs of Caldwell County, 
99 S.E. 430, 177 N.C. 516; Cottrell v. 
Town of Lenoir, 91 S.E. 827, 173 N.C. 
138; Russell v...Town of Troy, 14 
SEs. 1021,),159 .N.C.. 866). See (B.. 2BY 
Sturtevant Co. v. O’Brien, 202 N.W. 
324, 186 Wis. 10 (recognizing rule). 


[a] Ilustration.—Under a provi- 
sion that no law shall be passed to 
raise money on the credit of the state, 
or pledge the faith of the state, or 
to allow counties, cities, or towns to 
do so, unless the yeas and nays shall 
have been taken, an act authorizing 
a town to subscribe for stock in a 
railway company subject to certain 
limitations must be enacted in com- 
plianece therewith. Burlingham vy. 
City of New Bern, 213 F. 1014. 


10. Nixon v. City of Asheville, 154 
S.E. 93, 199 N.C. 217; Penland v. Bry- 
son City, 154 S.B. 88, 199: N.C. 140; 
Hart v. Board of Com’rs of Burke 
County, 134 S.E. 403, 192 N.C. 161; 
Le Roy v. Elizabeth City, 81 S.E. 
1072, 166 N.C. 93; Pritchard v. Board 
of Com’rs of Orange County, 76 S.E. 
488, 160 N.C. 476 [den motion 75 S.E. 
849, 159 N.C. 686]; Commissioners of 
Cumberland Co. v. Commissioners of 
Harnett County, 73 S.B. 195, 157 N.C. 
State v. Algood, 10 S.W. 310, 87 
Tenn. 163; . FB. Sturtevant Co. v. 
O’Brien, 202 N.W. 324, 186 Wis. 10; 
State v. Frear, 119 N.W. 894, 138 Wis. 
173; In re Ryan, 50 N.W. 187, 80 Wis. 
414; McDonald v. State, 50 N.W. 185, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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§§ 80-81] 


ment that the yeas and nays shall be taken upon the 
second reading of a bill is imperative and essential 


to the validity of the law.1! 


[§ 81] ce. Number of Votes Required—(1) In 
General. Constitutional provisions as to the num- 
ber of votes required in the final passage of bills are 
mandatory, the validity of acts is dependent upon a 
compliance therewith,!? and where the journals af- 
firmatively show that a bill was not passed by the 
constitutional majority, it is invalid? 


80 Wis. 407. 


[a] Bill changing two counties 
from one judicial circuit to another 
is limited and local in its applica- 
tion, and need not be enacted in com- 
pliance with a provision that the yeas 
and nays shall be taken upon the final 
passage of every bill of a general 
character, such provision referring to 
bills in which the whole body of peo- 
ple have an interest, as distinguished 
from legislation which may be public 
in its object yet only limited or local 
in its application. State v. Algood, 10 
S.W. 310, 87 Tenn. 163. 


[b] Bill creating judicial district 
is not within the requirement of the 
constitution that the vote shall be by 
yeas and nays upon the final passage 
of bills which create a debt, or 
change, or impose, continue, or renew 
a tax, or release, discharge, or com- 


mute a claim or demand of the state, 


and therefore was properly enacted 
without the taking of the yeas and 
nays..._in re, Ryan, 50) “N-W:..187,-80 
Wis. 414; McDonald v. State, 50 N.w. 
185, 80 Wis. 407. 


[c] Compensation act providing 
that certain moneys paid into the 
state treasury should be used by the 
industrial commission for the dis- 
charge of all certain liabilities accru- 
ing under a subsection of the act was 
properly passed without a taking of 
the yeas and nays, under a provision 
of the constitution requiring the yeas 
and nays to be taken on the passage 
of bills making an appropriation of 
public or trust money, the words 
‘“ yublie or trust moneys,’ as used 
therein, referring to public funds in 
which the general public has a bene- 
ficial interest, and not to special funds 
held by the state treasurer as a mere 
depository, and in which the general 
public has no beneficial interest. B. 
F, Sturtevant Co. v. O’Brien, 202 N.W. 
324, 186 Wis. 10. 


{d] Resolution providing for leg- 
islative investigation:and the expens- 
es thereof does not create a ‘‘debt” 
within Const. art 8 § 8, relating to 
the passage of laws creating a state 
debt and requiring the question to be 
taken by the yeas and nays; the term 
“debt” being used to refer to matters 
mentioned in section 6, and not to 
ordinary legislative expenses. State 
v. Frear, 119 N.W. 894, 138 Wis. 173. 


11. Burlingham v. City of New 
Bern, 213 F. 1014; Stanly Co. v. 
Snuges, 28 S.E. 539, 121 N.C. 394, 39 
L.R.A. 439. 


12. U.S.—Burlingham v. ROLLY, of 
New Bern, 213 F. 1014; Chicago, B. 
& Q. R. Co. v. Smyth, 103 F. 376. 


\ 

Ark.—Butler v. Board of Directors 
of Fourche Drainage Dist., 146 S.W. 
120, 103 Ark. 109; Vinsant v. Knox, 27 
Ark. 266. 


Del.—Rash v. Allen, 76 A. 370, 24 
Del. 444. 


Idaho.—Cohn v. Kingsley, 49 P. 985, 
5 Idaho 416, 38 L.R.A. 74. 


~ TIll.— Peo. v.- De Wolf, 62 Ill. 253 
(holding that, where the vote upon 


[59 C. J.—26] 


STATUTES 
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_ Necessity of quorum. The approval of a constitu- 
tional majority is not alone sufficient, but it is equal- 


ly requisite that a quorum?‘ shall have been present 


the motion to recede was less than a 
constitutional majority, the bill never 
became a law). 


Ind.—McCulloch v. State, 
424. 


Md.—County Com’rs of Wash. Co. 
v. Baker, 119 A. 461, 141 Md. 623. 


Minn.—State v. Gould, 17 N.W. 276, 
31 Minn. 189; Ramsey County v. 
Heenan, 2 Minn. 330. 


Mo.—State ex rel. Schmoll v. Dra- 
belle, 170 S.W. 455, 261 Mo. 515; State 
v.° Mason, 55 S.W. 636, 155 Mo. 486 
eee S.Cte125, #79 U:S, 328; 45 L.Ed. 


Neb.—State v. Davis, 92 N.W. 740, 
66 Neb. 838; Hull v. Miller, 4 Neb. 
503. -- 


N.Y.—Peo. vy. Devlin, 
88 Am.D. 377. 4 


N.D.—State v. Schultz, 174 N.W. 8, 
44 N.D. 269. 


[a] Final enactment intended.—A 
constitutional requirement of a two- 
thirds vote on legislation at a special 
session on subjects other than those 
designated in the proclamation con- 
templates such a vote on the final en- 
actment of a law, and not during the 
process of enactment. State v. 
Skeggs, 46 So. 268, 154 Ala. 249. 


[b] Reference in act to another 
act, whereby the act referred to is ap- 
plied to a specified condition, is not 
necessarily an attempt to reénact 
such act in violation of a provision 
requiring the votes of a majority of 
the members in favor of a bill. Tem- 
mick vy. Owings, 16 A. 719, 70 Md. 246. 


[c] Hart-Agnew Law of June 11, 
1908 (L. [1908] ec 507), relating to 
pool selling, book making, bets, and 
wagers, received a constitutional ma- 
jority of the lawful votes in the Sen- 
ate, and is a binding statute. Peo. v. 
Coney Island Jockey Club, 123 N.Y.S. 
669, 68 Misc. 302, 24 N.Y.Cr. 522. 


{d] In Texas it was held that the 
validity of an act could not be at- 
tacked on the grounds that it was not 
passed by the vote required when 
ninety days from the adjournment of 
the legislature had expired prior to 
the commencement of the proceed- 
ings. McIntosh v. State, 120 S.W. 455, 
56 Tex.Cr. 134. _ 


Number of votes required upon 
other matters generally see Parlia- 
mentary Law §§ 15-18. 


Vote required on proposed consti- 
tutional amendments see Constitu- 
tional Law § 27. 


13. State ex rel. Schmoll v. Dra- 
belle, 170 S.W. 465, 261 Mo. 515. 


[a] Journals may be resorted to, 
in order to determine if the vote was 
sufficient. Peo. v. Devlin, 33 N.Y. 269, 
88 Am.D. 377. 


Effect of affirmative showing of 
non-compliance with constitutional 
requirements generally see infra § 96. 


14. Generally see States § 65. 
What constitutes quorum general- 


US Rab oxo 


33 N.Y. 269, 


at the time such approval is given.!® 
wise stated or qualified by the context, constitutional 
provisions as to the number of votes required for 
the passage of bills refer to the designated propor- 
tion of a quorum,'® although in jurisdictions where 
the vote of a majority of the members elected is nec- 
essary for the passage of any bill,!7 it is held that. 


Unless other- 


ly see Parliamentary Law § 8. 


15. Webb v. Carter, 165 S.W. 426,. 
129 Tenn. 182. 


[a] Journal held not to show the 
presence of a quorum. Webb vy. Car-. 
ter, 165 S.W. 426, 129 Tenn. 182. 


[b] Determination of quorum.— 
(1). Where the constitution has pre- 
scribed no method for the determina-. 
tion of a quorum, it is within the 
power of the house to prescribe any 
method which shall be reasonably ap- 
propriate to ascertain the fact. U.S. 
v. Ballin, 12 S.Ct. 507, 144 U.S. 1, 36 
L.Ed. 321. (2) A court may look to 
the journals of the houses to deter- 
mine whether a quorum was present. 
Webb v. Carter, 165 S.W. 426, 129 
Tenn. 182. (3) The action of the 
speaker of the house in answering 
“not voting’ when the names of vari- 
ous members were called raises a 
presumption that those members were 
not present, otherwise they would’ 
answer for themselves. Webb v. 
Carter, supra. (4) Adoption and revo- 
cation of rules of procedure see Par- 
liamentary Law §§ 3, 


L6.°°Us2S4Vei Ballin; U2cS:Ct 2507s 
1447U-So 1, 36 (Li Hd. 382i Staten we 
Skeggs, 46 So. 268, 154 Ala. 249; 


Farmers’ Union-Warehouse Co. v. Me- 
Intosh, 56 So. 102, 1 Ala.App. 407; 
Peo. v. Chenango County, 8 N.Y. 317; 
Bond Debt Cases, 12 S.C. 200; Morton 
v. Comptroller-Gen., 4 S.C. 430, 463. 
See Thornhill v. State, 72 So. 297, 14 
Ala.App. 647 (for enactment at spe- 
cial session of legislation on subjects 
not embraced in governor’s proclama- 
tion calling the session, two-thirds 
majority of quorum of each house is 
sufficient under the constitution); 
Peo. v. Morris, 13 Wend. (N.Y.) 325 
(where it is stated that by the com- 
mon law and parliamentary usage a 
majority of a quorum are competent 
to enact a law). 


“Provisions ascertaining the mode 
in which the body should divide, in 
order to complete action in any given 
case, whether by a mere majority or 
by a still greater proportion, must 
be interpreted primarily as applicable 
to the body as legally organized at 
the time such action is taken. If the 
rule is the mere majority rule, then 
a majority of the quorum present 
and acting is intended; if the rule is 
that of two-thirds, then two-thirds of 
such quorum must concur for effec- 
tive action.” Morton v. Comptroller- 
Gen., supra. 


[a] Thus, where the constitution 
provided that a majority of each 
house shall constitute a quorum to do 
business, and it is elsewhere pro- 
vided in the constitution that when 
the Jegislature is convened in special 
session no law shall be enacted upon 
subjects other than those designated 
in the proclamation calling. the ses- 
sion, except by a vote of two thirds 
of each house, the latter provision 
was construed to mean two thirds of 
a majority, and not two thirds of the 
whole house. State v. Skegeges, 46 So. 
268, 154 Ala. 249. 


17. See infra text and notes 19-21. 


, 
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other provisions as to the number of votes required 
to pass particular bills refers to the designated 
proportion of all the members of the house.** 


Majority of members elected. By express provi- 
sion, in some jurisdictions,!® a vote of the majority 
of the members elected to each house is necessary 
for the passage of a bill or resolution,*® which in the 
senate means a majority exclusive of the vote of the 


president of the senate.?* 


[§ 82] (2) Under Provisions Applicable to Speci- 
While it is equally imperative that spe- 
cial provisions in the constitution as to the number 


fied Bills. 


18. State v. Gould, 17 N.W. 276, 31 
Minn. 189. 
[a] Reason for rule.—If this were 


not the rule, measures which are con- 
sidered of greater importance and for 
which special provision is made might 
be enacted by a bare two-thirds or 
other designated proportion of a quo- 
rum and thus pass by a smaller vote 
than other measures, however unim- 
portant, which are governed by the 
general provision requiring the vote 
of a majority of all the members. 
State v. Gould, 17 N.W. 276, 31 Minn. 
189, 


19. See constitutional provisions. 
20. Ill.—Peo! v. De Wolf, 62 Ill. 
253. 


Md.—County Com’rs of Wash. Co. 


v. Baker, 119 A. 461, 141 Md. 623. 


Mich.—Kelley v. Secretary of State, 
112 N.W. 978, 149 Mich. 343. 


Minn.—State v. Gould, 17 N.W. 276, 
31 Minn. 189; Ramsey Co. v. Heenan, 
2 Minn, 330. 


Mo.—State v. Mason, 55 S.W. 636, 
155 Mo. 486 [aff 21 S.Ct. 125, 179 U.S. 
328, 45 L.Ed. 214]. 


Neb.—Hull v. Miller, 4 Neb. 503. 


Ohio.—Backenstoe v. State, 20 Ohio 
NPN .S.) 178. 


[a] Concurrent resolution, so-call- 
ed, undertaking to provide for a legal 
election not otherwise provided for, 
and to surround the same with all 
the safeguards of law, comes within 
the meaning of a provision that no 
bill or joint resolution shall become 
a law without the concurrence of a 
majority of all the members elected 
to each house, and it is immaterial 
that it is styled a “concurrent” reso- 
lution, since it is a law which might 
have been effected by the passage of 
a bill or the adoption of a joint reso- 
lution; and furthermore if effective 
it imposes legal duties upon various 
officers and there is no merit in the 
contention that it is not a “law” with- 
in the meaning of the constitution. 
Kelley v. Secretary of State, 112 N.W. 
978, 149 Mich. 343. 


Number of votes required generally 
see Parliamentary Law § 14. 


21. Persons entitled to vote see su- 
puss 70. 


22, Ark.—Stanley v. Gates, 19 S.W. 
(2d) 1000, 179 Ark. 886. 


Ky.—Norman v. Kentucky Bd. of 
Managers, etc., 20 S.W. 901, 938 Ky. 
537, 14 Ky.L. 529, 18 L.R.A. 556. 


La,—Hast Jefferson Waterworks 
Dist. No. 1 v. Caldwell, 127 So. 739, 
170 La. 326 (dictum to effect that 
assent of two thirds of the legisla- 
ture is a vital step in the adoption of 
an amendment to the constitution), 


Mich.—Allen v. State Auditor, 81 
N.W. 118, 122 Mich. 324, 80 Am.S.R. 


STATUTES 


“\ 
5738, 47 LARA. 117.) See ‘Green v. 
Graves, 1 Dougl. 351 (recognizing 
rule). 


N.Y.—Peo. v. Murray, 44 N.H. 146, 
149 N.Y. 367, 32 L.R.A. 344; Waterloo 
Woolen Mfg. Co. v. Shanahan, 28 N.EH. 
358, 128 N.Y. 345; 40 NeY/St.95, 14 
L.R.A. 481; Peo. v. Marlborough 
Highway Com’rs, 54 N.Y. 276, 13 
Am.R. 581; Matter of Stickney, 97 
N-Y.S. 336, 110 App.Div. 294, 18 N.Y. 
Anni Cas, defathoyt IN. 993,) 185 .Nay. 
107 (error dism 28 S.Ct. 508, 209 U.S. 
419, 52 L.Ed. 863)]; New York, etc., 
Bridge Co. v. Skelly, 35 N.Y.S. 920, 90 
FdoL 312 [aff 42 N.E. 1088, 148 N.Y. 


Sie pee aS v. Godman, 20 Ohio 


See Falconer v. Campbell, 8 F. 
Cas.No. 4,620, 2 McLean 195 (recog- 
nizing rule). See also cases infra 
notes 23-26. 


[a] Emergency clause to a legisla- 
tive act, to be effective under the con- 
stitution of Colorado, must be adopted 
by a vote of two thirds of all the 
members elected to each house; if 
not so adopted, it should be struck 
out before enrolment, even though the 
bill be otherwise constitutionally 
passed. In re Emergency Clause, 32 
P. 647, 18 Colo. 291. 


_[b] Journals held to show requi- 
site two thirds vote. New York, etc., 
Bridge Co. v. Smith, 42 N.E. 1088, 148 
N.Y. 540.. See Hagler v. Small, 138 
N.E. 849, 307 Ill. 460 (to same effect, 
although it was not conceded that the 
act was of such a nature as to re- 
quire the larger vote). 


23. Mendelson v. Miller, 11 Ohio 
N.P.N.S. 586; Backenstoe v. State, 2 
OhioN.P.N.S. 178. See Morris v. Peo- 
ple, 3 Den. (N.Y.) 381 (dictum to ef- 
fect that an act providing that the 
court of general sessions in the city 
and county of New York should there- 
after be held by a recorder and two 
judges, which court had _ previously 
been held by aldermen of that city, 
was not an alteration of the chartered 
rights of that city so as to require a 
two thirds vote under a constitutional 
provision requiring such vote for a 
measure of that kind). 


[a] Creating new county.—An act 
prescribing the manner of enforcing 
the liability of a new county for its 
proportionate part of the debts of the 
old is not subject to a constitutional 
limitation requiring a two thirds vote 
of each house of the legislature to 
give validity to an act creating a new 
county. Mills County vy. Brown Coun- 
ty, 29 S.W. 650, 87 Tex. 475. 


{b] Increasing or diminishing ju- 
dicial districts.—A constitutional pro- 
vision that the general assembly may 
(whenever two thirds of the members 
of each house cohcur therein) increase 
or diminish the number of judicial 
districts, provided such increase, dim- 


[§§ 81-82 


of votes required for the passage of acts of a par- 
ticular nature shall be complied with,?” yet such pro- 
visions will not. be extended by construction or in- 
ference to include situations not clearly within their 
terms;2° and accordingly a special provision regu- 
lating the number of votes necessary for the pas- 
sage of bills of a certain character have been held 
not to apply to bills for the repeal of laws. of the 
specified character,?4 or to an act which is only 
amendatory thereof.?° 
sions, acts of the designated character have been 
held invalid when not passed by the large vote 
required for such measures,?® and acts not coming 


Under such special provi- 


inution, or change in the boundaries 
of a district shall not work the re- 
moval of any judge during his term 
of office, was held to refer only to an 
increase, diminution, or change in the 
boundaries of a judicial district 
brought about by the formation of a 
new judicial district or the abolition 
of an existing one, so that an act 
which affects a change in boundaries 
by taking one county from a district 
composed of more than one county 
and adding it to another did not re- 
quire a two thirds vote. In re Senate 
aah No. 9, 131 P. 257, 54 Colo. 
29. 


[ec] Vesting judicial power in in- 
ferior court.—Pub. Acts (1909) No. 
292, p 687, providing for a committee 


-on appeal to pass on the action of the 


board of supervisors in equalizing the 
valuation of the property of the coun- 
ty for taxation, with power to sum- 
mon witnesses, hear evidence, and de- 
termine whether the equalization 
made by the board is just, confers 
quasi judicial power on the commit- 
tee on appeal, but it is not a “court” 
within Const. art 7 § 1, providing that 
the judicial power shall be vested in 
enumerated courts, and such inferior 
courts as the legislature, by a two- 
thirds vote of the members elected to 
each house, may establish. Robinson 
v.. Westover, 123 N.W. 904, 159 Mich. 
225; Zimmer v. Board of Sup’rs of 
rid County, 123 N.W. 899, 159 Mich. 


24 Backenstoe v. 2 Ohio 


N.P.N.S. 178. 


25. Mendelson vy. Miller, 11 Ohio 
N.P.N.S. 586. 


26. Ala.—State v. Sowell, 39 So. 
246, 143 Ala. 494. See State v. Mills, 
52 Ala. 484 (recognizing rule). 


Ark.— Oliver v. Southern Trust Co., 
212 S.W. 77, 188 Ark. 381. See Stan- 
ley v. Gates, 29 S.W.(2d) 1000, 179 
Ark. 886 (recognizing rule). 


Fla.—Amos v. Mathews, 126 So. 308, 
90a. 1).65, df Lbs 


Mich.—Allen v. State Auditor, 81 
N.W. 118, 122 Mich. 324, 80 Am.S.R. 
5738, 47 L.R.A. 117. See Moreton vy, 
Haggerty, 216 N.W. 450, 240 Mich. 584 
(recognizing rule). 


N.Y.—First Const. Co. of Brooklyn 
v. State, 116°N.E. 1020, 221 N.Y. 295; 
Rumsey v. N. Y., ete, R. Co., 28 N.E. 
763, 130 N.Y. 88; Peo. v. Marlborough 
Highway Com’rs, 54, N.Y. 276, 13 
Am.R. 581; Purdy v. Peo., 4 Hill 384 
[rev on other grounds 2 Hill 31, overr 
sub nom Peo, v. Morris, 13 Wend. 
325]. 

N.D.—State v. Smart, 184 N.w. 

48 N.D. 326. whe base 


Ohio.—Fordyce v. Godman, 20 Ohio - 
St. 1; State v. Voris, 10 OhioS, * 
451, 8 OhioN.P. 16. Aan or 


R.I.—In re Opinion of the Justices 
120 A. 868, 45 R.I. 289. See Falconer 


State, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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within those terms have been held to have been prop- 
erly passed by the same vote as is required for the 
passage of other laws.?7_ Similarly where the provi- 
sion of the constitution is to the effect that a larger 
vote shall be had for the passage of acts of a certain 
class, but with enumerated exceptions, acts coming 
within the stated exceptions have been held to have 
been properly passed by the same vote required for 
the passage of other laws;?* but acts of the class not 
coming within those exceptions, and not passed by 
the larger vote required, will be held invalid.?® 
Acts coming within the terms of various special pro- 
visions have been held valid when passed by the 
vote specified.2° Where an act is of much broader 
application than acts which are completely within 
the class for which a larger vote is required, the 
failure of the act to pass by the extraordinary ma- 
jority will not defeat its validity entirely, but only 
prevent it from having any operation or effect in so 
far as it does come within the terms of the provi- 
sion requiring a larger vote.*! 


Bills for local or private purposes. Where the re- 
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quirement of a larger vote is made as to bills of a 
designated description which are for local or pri- 
vate purposes, the courts may inquire whether the 
purpose is one which is public, or merely private or 
local, and whether the bill, if the purpose was pri- 
vate or local, received the assent required by the 
constitution for such bills;*? but the serutiny which 
courts have exercised in regard to legislation of this 
character has been confined to matters appearing 
on the face of the bill itself, and to things that are 
the subject of judicial notice, and the courts cannot 
determine upon the testimony of witnesses, that the 
purpose of the legislature was of a private nature, 
when it has expressed its purpose in the bill itself to 
be a public one,®* or where its general purpose is 
presumptively a public one.?4 To bring a bill within 
the constitutional provision requiring a two thirds 
vote, the purpose must be either-private or local, but 
need not be both;*> and the ‘fact that the purpose 
of the bill is public does not withdraw it from the 
requirement, if the purpose is also loeal,*® but a bill 
which is altogether of a publie character is within 


v. Campbell, 8 F.Cas.No. 4,620, 2 Mc- 
Lean 195; Love v. Des Moines, 230 
N.W. 373, 210 Iowa 90; First Nat. 
Bank vy. City ef Council Bluffs, 161 
N.W. 706, 182 Iowa 107 (all recogniz- 
ing rule). 


[a] Where different vote required 
for different portions of act.—Where 
only a part of an act requires a two 
thirds vote under a special provision 
of the constitution, if such an act re- 
eceives the assent of’a majority, but 
not of two thirds of the members 
elected to the house, the house may 
treat the portion requiring the larger 
vote as having dropped from the bill, 
and the remaining portion as having 
passed. In re Opinion of Justices, 
120 A. 868, 45 R.I. 289. 


[b] Requirement cannot be evaded 
by calling a bill a “joint resolution.” 
Allen v. State Auditor, 81 N.W. 118, 
122 Mich. 324, 80 Am.S.R. 573, 47 L. 
RsAS T7- : 


27. Ala—In re Opinions of the 
Justices, 101 So. 185, 211 Ala, 611; 
State v. Mills, 52 Ala. 484; Tallassee 
Mfg. Co. v. Glenn, 50 Ala. 489. ; 


Ark.—Grable v. Blackwood, 22 S.W. 
Ca) t4 > 180° “Arkr stl Stantey:“ y. 
Gates, 19 S.W.(2d) 1000, 179 Ark. 886 
(holding that the prohibition is di- 
rected at the purpose for which the 
tax is to be expended, and not at the 
kind of taxes collected); Hudson v. 
Higgins, 299 S.W. 100, 175 Ark. 585; 
State v. Crawford, 35 Ark. 237. 


Colo.—In re Senate Resolution, No. 
9, 131 P. 257, 54 Colo. 429. 


Del.—In re School Code of 1919, 108 
A. 39, 30 Del. 406. 


Ga.—Georgia Penitentiary Co. v. 
Nelms, 65 Ga. 499, 38 Am.R. 798. 


Til. Peo. v. Beveridgé, 38 Ill. 307. 


Iowa.—First Nat. Bank v. City of 
Council Bluffs, 161 N.W. 706, 182 lowa 
107. \ 

Ky.—Sibert v. Garrett, 246 S.W. 455, 
ste ae 17; Hewitt v. Craig, 5 S.W. 
280, 86 Ky. 23, 9 Ky.L. 232. 


La.—State ex rel. McKay v. City of 
New Orleans, 131 So. 843, 171 La. 670. 


Mich.—Moreton v. Haggerty, 216 
N.W,. 450, 240 Mich. 584; Robinson v. 
Westover, 123 N.W. 904, 159 Mich. 
225; Zimmer v. Board of Sup’rs of 
Bay County, 123 N.W. 899, 159 Mich. 
213; McRae v. State Land Office 


Com’rs, 50 N.W. 1091, 89 Mich. 463. 


Miss.—Turner v. City of Hatties- 
burg, 53 So. 681, 98 Miss. 337 [foll 53 
Fes 684]; Alcorn vy. Hamer, 38 Miss. 


N.Y.—Gaynor v. Port Chester, 129 
N.E. 657, 230 N.Y. 210; Munro v. 
State, 119 N.E. 444, 223 N.Y. 208; 
Wheeler v. State, 83 N.E. 54, 190 N.Y. 
406, 123 Am.S.R. 555; Peo. v. Ronner, 
te IN. Ba (LOG choos INV = 28050 bCOnuve 
Murray, 44 N.E. 146, 149 N.Y. 367, 32 
L.R.A. 344; Sweet v. Syracuse, 27 N.E. 
316, 29 N.E. 289, 129 N.Y.:316; Wa- 
terloo Woolen Mfg. Co. v. Shanahan, 
28 N.H. 358, 128 N.Y. 345, 40 N.Y.St. 
95, 14 L.R.A. 481; Seneca County v. 
Allen, 2 N.E. 459, 99 N.Y. 532; Peo. 
v. Alen, 42 N.Y. 378 [rev on other 
grounds 1 Lans. 248]; Darlington v. 
New York, 31 N.Y. 164, 28 How.Pr. 
352, 88 Am.D. 248; Peo. v. Chenango 
County, 8 N.Y. 317; Englishbe v. Hel- 
muth, 8 N.Y. 294; Long Sault Devel- 
opment Co. v. Kennedy, 143 N.Y.S. 
454, 158 App.Div. 398 [aff 105 N.E. 
849, 212 N.Y. 1, Ann.Cas.1915D 56]; 
New York v. Gorman, 49 N.Y.S. 1026, 
26 App.Div. 191; New York, etc., 
Bridge Co. v. Skelly, 35 N.Y.S. 920, 90 
Hun 3812 [aff 42 N.E. 1088, 148 N.Y.S. 
540]; Peo. v. Havemeyer, 3 Hun 97, 4 
Thomps.&C. 365, 16 Abb.Pr.N.S. 219; 
Peo. v. Black Rock Harbor Canal Bd., 
1 Thomps.&C. 309 [aff 55 N.Y. 390]; 
Peo. v. Densmore, 1 Thomps.&C. 280; 
Lehigh Valley R. Co. v. Canal Board, 
125 N.Y.S. 227, 69 Misc. 251 [aff 130 
N.Y.S. 978, 146 App.Div. 151, mod on 
other grounds 97 N.E. 964, 204 N.Y. 
471, Ann.Cas.1913C ° 1228]; In re 
Kingston Tax-payers, 40 How.Pr. 444; 
Morris v. Peo., 3 Den. 381; Gifford v. 
Livingston, 2 Den. 380 [overr sub 
nom. De Bow v. Peo., 1 Den. 9]. 


Ohio.—State v. Oglevee, 36 OhioSt. 
11. 


Tex.—Mills v. Brown County, 29 
S.W. 650, 87 Tex. 475. 


Wis.—In re Ryan, 50 N.W. 187, 80 
Wis. 414; McDonald v. State, 50 N.W. 
185, 80 Wis. 407. 


[a] legislative policy which has 
prevailed for a long period, sanctioned 
by numerous statutes, never question- 
ed in the courts, and acquiesced in by 
all departments of the state govern- 
ment, that an act of a certain charac- 
ter is not an infraction of the consti- 
tutional provision, ought not to be 
disturbed. Peo. v. Murray. 44 N.E. 
146, 149 N.Y. 367, 32 L.R.A. 344, 


Number of votes required to pass 
appropriation bills see States § 386. 


28. Hudson v. Higgins, 299 S.W. 
1000, 175 Ark. 585; Hopper v. Eagan, 
236 S.W. 820, 151 Ark. 428; State v. 
Moore, 88 S.W. 881, 76 Ark. 197, 70 L. 
R.A. 671; State v. Sloan, 53 S.W. 47, 
66 Ark. 575, 74 Am.S.R. 106. 


29. Belote v. Coffman, 175 S.W. 37, 
117 Ark. 352. 


[a] Judicial question.—(1) The 
determination as to whether a par- 
ticular statutory provision falls with- 
in or without any of the constitution- 
ally specified classes so as to require 
passage by an extraordinary majority 
is a judicial question, and the action 
of the legislature in passing the bill 
is not conclusive on the point (Belote 
v. Coffman, 175 S.W. 37, 117 Ark. 352; 
State v. Moore, 88 S.W. °881, 76 Ark. 
197, 70 L.R.A. 671. But see State v. 
Sloan, 53 S.W. 47, 66 Ark. 575, 74 
Am.S.R. 106 [dictum to the effect that 
the legislative determination of the 
matter is conclusive on the courts]), 
(2) although there is a strong pre- 
sumption in favor of the correctness 
of the legislative determination 
(State v. Moore, supra). " 


30. First Const. Co. of Brooklyn v. 
State, 116 N.E. 1020, 221 °N-Y: 295; 
Waterford Electric Light,:Heat & 
Power Co. v. State, 191 N.Y.S. 657, 
117 Misc. 480. 


31. Detroit Fidelity & Surety Co. 
v. Continental Bank, 235 N.W. 258, 253 
Mich. 574 (holding that Stock Trans- 
fer Act, not being passed by two 
thirds vote, did not repeal statute giv- 
ing banks priority over transferees of 
bank stock, where transferors are in- 
debted to bank); Boutrous v. Thore- 
sen, 209 N.W. 558, 54 N.D. 289. 


32. Waterloo Woolen Mfg. Co. v. 
Shanahan, 28 N.E. 358, 128 N.Y. 345, 
14 L.R.A. 481; Peo. v. Allen, 42 N.Y. 
378 [rev on other grounds 1 Lans. 
248] 

83. Waterloo Woolen Mfg. Co. v. 
Shanahan, 28 N.E. 358, 128 N.Y. 345, 
14 L.R.A. 481. 

34. Long Sault Development Co. v. 
Kennedy, 143 N.Y.S. 454, 158 App.Div. 
398 [aff 105 N.E. 849, 212 N.Y. 1, 
Ann.Cas.1915D 56]. 

85. Peo. v. Allen, 42 N.Y. 378 [rev 
on other grounds 1 Lans. 248]. 


3G. Peo. v. Murrav. 44 N.E. 146, 149 
N.Y. 367, 32 L.R.A. 344. 
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the provision.27_ A measure must generally be re- 
garded as for a local purpose such as to require the 
larger vote when it pertains to a particular locality, 
and the people of that locality are to be directly and 
mainly benefited, notwithstanding the public are in- 
cidentally and remotely benefited also.*% An act 
providing that the commissioners of the land office 
shall have power to grant such lands under the wa- 
ters of navigable rivers or lakes in perpetuity or oth- 
erwise as they shall deem necessary to promote the 
commerce of the state, has been held to authorize the 
disposition of public property for private purposes 
and requires the larger vote.*® 
enlargement and improvement of a canal expresses a 
public purpose, inasmuch as the general improve- 
ment of the public highways of the state, whether 
canals or rivers that are navigable, is for the benefit 
of the state at large, although some locality or in- 
dividuals may be benefited more than others, and 
therefore was held not to require a two thirds vote 
of all the elected members.*® Likewise an act con- 
strued as requiring the state to pay for replacing a 
railroad bridge which had to be removed pursuant to 
its provisions requiring the clearing of a river from 
obstructions so that it could be used for canal pur- 
poses was held not to provide for a private pur- 
pose.*t 


Bills imposing tax. A constitutional regulation as 
to the number of votes required to pass a law impos- 
ing a tax*? means a state tax,*? general in its oper- 
ation and coextensive with the state,** and not a lo- 
eal tax,*® or a tax which operates only upon a small 
class of persons.*® <A collateral inheritance or 
transfer tax law is a tax law within the meaning of 
the provision.** 


Bills to change salaries of officers. A provision 


502; New York v. 


37. Lehigh Valley R. Co. v. Canal 
1026, 26 App.Div. 


Board, 125 N.Y.S. 227, 69 Misc. 251 
[aff 130 N.Y.S. 978, 146 App.Div. 151, 
mod on other grounds 97 N.E. 964, 204 
N.Y. 471, Ann.Cas.1913C 1228]. 


38. Peo. v. Marlborough Highway 


Cady, 20 Wis. 501. 
[a] 
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But an act for the: 


Janesville, 33 Wis. 


Law which will doubtless lend 
to necessity of local taxation does not 
make it a law imposing a tax. 
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that the salaries of publie officers, whether fixed in 
this constitution or otherwise, may be changed by 
vote of two thirds of the members of each house of 
the legislature, was held to apply only to officers 
whose compensation was fixed by the constitution or 
had been fixed by stattite, and could not be extended 
to an act regulating the salary of a deputy sheriff 
fixed merely by the sheriff who appointed him, or to 
an act regulating: the salary of some petty officer 
or employee fixed by a mere board or local authori- 
ty.#8 

Bills to create debt or charge. A constitutional 
provision requiring: the presence of three fifths of 
the members’ .elected to either house to form a 
quorum for the passage of acts creating a debt or 
charge has been held to relate only to legislative acts 
which, of themselves, or by their immediate and 
necessary consequence, create a debt or claim.*® 
The term “debt,” it is held, manifestly refers to the 
contracting of a public debt for extraordinary ex- 
penditures, and has no reference to the salaries of 
public officers;®° and, under such provision, acts 
have been held not to create a debt or charge which 
were passed to compensate parties whose property 
may be destroyed in consequence of mobs or riots, 
since no debt or claim will be called into existence 
until such an event occurs,®°t or which merely pro- 
vided for the settlement of a claim previously ere- 
ated by law? or purported to create a judicial dis- 
trict.53 

Bills to dispose of public property.. A constitu- 
tional requirement that the legislature shall not au- 
thorize the disposition of state property without 
the concurrence of a specified vote of each house, is 
directed to measures for the disposition of property 
of the state only,®4 and does not apply to a bill pur- 


in place of fees. New York v. Gor- 
man, 49 N.Y.S. 1026, 26 App.Div. 191. 
(4) Act which merely substituted the 
payment of money for military duty. 
Peo. v. Chenango County, 8 N.Y. 317. 


Gorman, 49 N.Y.S. 
191; Whittaker v. 
76; Watertown v. 


Com’rs, 54 N.Y. 276, 13 Am.R. 581 (act 
vesting in a town for road purposes 
the title to certain lands was for a 
local purpose); Peo. v. Allen, 42 N.Y. 
378 [rev 1 Lans. 248] (stating that 
measures for local purposes which are 
not at the same time private, would 
be, in a certain remote sense, benefi- 
cial to the public, as any portion of 
the public could have the benefit of 
them by going to the particular lo- 
ecality; and if this circumstance 
would strip them of their local char- 
acter, then no purpose could be said 
to be for a- local purpose within the 
provision, unless it was also for a 
private purpose, and violence would 
thus be done to the language of the 
constitution). 


39. Rumsey v. New York, etc., R. 
Co., 28 N.E. 763, 130 N.Y. 88. 


40. Waterloo Woolen Mfg. Co. v. 
Shanahan, 28 N.H. 358, 128 N.Y. 345, 
14 L.R.A. 481. 


41. Lehigh Valley R. Co. v. Canal 
Board, 125 N.Y.S. 227, 69 Misc. 251 
[aff 180 N.Y.S. 978, 146 App.Div. 151, 
mod on other grounds 97 N.E. 964, 204 
N.Y. 471, Ann.Cas.1913C 1228]. 


42. See constitutional provisions. 


43. Jones v. Chamberlain, 16 N.E. 
72, 109 N.Y. 100; In re McPherson, 
10 N.E. 685, 104 N.Y. 306, 58 Am.R. 


lington v. New York, 31 N.Y. 164, 28 
How.Pr. 352, 88 Am.D. 248 [aff 25 N.Y. 
Super. 274]. To same effect New York 
Reon ee 49 N.Y.S. 1026, 26 App.Div. 


[b] “Allowed,” in provision pro- 
hibiting allowance of tax except by 
two-thirds vote, means allowed by 
law or permitted by statute. Stanley 
Paani 19 S.W.(2d) 1000, 179 Ark. 


44. Peo. vy. Chenango County, 8 
INYO Lite 
45. Jones v. Chamberlain, 16 N.E. 


72, 109 N.Y. 100; In re McPherson, 10 
N.E. 685, 104 N.Y. 306, 58 Am.R. 502; 
Whittaker v. Janesville, 33 Wis. 76; 
Watertown v. Cady, 20 Wis. 501. 


[a] Acts held not to impose tax.— 
(1) Act enlarging the _ territorial 
bounds of a village so as to subject 
included territory to taxes authorized 
by previous enactments. Pumpelly v. 
Owego, 45 How.Pr. (N.Y.) 219. (2) 
Act for compensating parties whose 
property may be destroyed in conse- 
quence of mobs or riots. Darlington 
v. New York, 31 N.Y. 164, 28 How.Pr. 
352, 88 Am.D. 248 [aff 25 N.Y.Super. 
274]. (8) Act providing for the ecom- 
pensation of the sheriff and his sub- 
ordinates, substituting fixed salaries 


46. Peo. v. Chenango County, su- 
Dar- | pra. 
47. Matter of Stickney, 97 N.Y.S. 


336, 110 App.Div. 294, 18 N.Y.Ann.Cas. 
1 [aff 77 N.E. 993, 185 N.Y. 107 (error 
dism 28 S.Ct. 508, 209 U.S. 419, 52 L. 
Ed. 863) ]. 


48. State ex rel. McKay v. City of 
New Orleans, 131 So. 843, 171 La. 670. 


49. Darlington v. New York, 31 
N.Y. 164, 28 How.Pr. 352, 88 Am.D. 
248 [aff 25 N.Y.Super. 274]. 


50. In re Ryan, 50 N.W. 187, 80 
Wis. 414; McDonald v. State, 50 N.W. 
185, 80 Wis. 407. 


51. Darlington v. New York, 31 
N.Y. 164, 28° How. ProvsSb2a88 AmeD: 
248 [aff 25 N.Y.Super. 274]. 


52. Hewitt v. Craig, 5 S.W. 280, 86 
Ky. 23, 9 Ky.L. 232. 


53. In re Ryan, 50 N.W,. 187, 80 
Wis. 414; McDonald v. State, 50 N.W. 
185, 80 Wis. 407. 


54 Peo. v. Havermeyer, 3 Hun (N. 
4 ay Thomps.&C. 365, 16 Abb.Pr. 


[a] Provision held to apply to an 
act vesting in a town for road pur- 
poses the right, title, and interest of 
the state in so much of lands owned 
by the latter as may be necessary for 
the purposes of the highway, as obvi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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porting to grant or transfer something in which the 
state had at most a merely usufructuary right,>* or 
to a bill merely authorizing the use and occupation 
of property ;°° and, furthermore, such a provision 
refers to a transfer of public property as a gift or 
gratuity,°’ and not to some right in, or privilege 
eonnected with, property belonging to the state 
transferred for an equivalent,®® nor does such provi- 
sion apply to a bill authorizing a state to abandon, 
release, or waive a mere right or claim.>9 


Incorporation bills. 


ously a disposition of public property 
within the provision. Peo. v. Marl- 
borough Highway Com’rs, 54 N.Y. 
276, 13 Am.R. 581. 


55. Sweet v. Syracuse, 27 N.E. 
1081, 29 N.E. 289, 129 N.Y. 643 [foll 
ees 1081, 29 N.E. 289, 129 N-Y. 


56. New York, etc., Bridge Co. v. 
Skelly, 35 N.Y.S. 920, 90 Hun 312 [aff 
42 N.E. 1088, 148 N.Y. 540]. 


[a] Accordingly, an act authoriz- 
ing a corporation to use and occupy 
lands under water for the purpose of 
a bridge is not an appropriation of 
property. New York, etc., Bridge Co. 
v. Skelly, 35 N.Y.S. 920, 90 Hun 312 
[aff 42 N.E. 1088, 148 N.Y. 540]. But 
see Brooklyn First Construction Co. v. 
State, 116 N.BH. 1020,.221 N.Y. 295 
(holding that, if the privilege to erect 
‘docks and wharves and fill in sub- 
merged land of the state, granted by 
certain acts, amounted to an exclu- 
sive and valuable right and interest 
‘to, over, or in, said submerged land 
which could only be taken away on 
payment of compensation, then the 
acts come within the provision of the 
constitution which ordains that the 
.assent of two thirds of the members 
elected to each branch of the legis- 
lature shall be requisite to every bill 
making a disposition of public prop- 
erty for local or private purposes). 


57. Sweet v. Syracuse, 27 N.E. 
1081, 29 N.E. 289, 129 N.Y. 643. 


58. Sweet v. Syracuse, supra. 


[a] Held not gratuity.—(1) Bill 
authorizing the governor to furnish 
convict labor to the directors of a 
railway upon receiving satisfactory 
obligations from the latter to feed, 
clothe, and care for the convicts. 
Georgia Penitentiary Co. v. Nelms, 
65 Ga. 499, 38 Am.R. 793. (2) Bill 
‘which simply authorized municipali- 
ties to issue bonds to aid the state in 
‘the establishment of a college. Tur- 
mer v. County of Forrest, (Miss.) 53 
So. 684; Turner v. City—of Hatties- 
burg, 53 So. 681, 98 Miss. 337. 


[b] Accordingly, where, by the 
‘provisions of a statute authorizing a 
city to divert water from a lake for 
its purposes, the lake, which was also 
used by the state as a reservoir to 
“supply water for the operation of a 
canal, was to be enlarged and its stor- 
age capacity greatly increased and 
forever maintained at the expense of 
the city, the arrangement contemplat- 
ed by the statute was one which, in 
the judgment of the legislature, 
would be mutually and equally ad- 
vantageous to the city and the state, 


A provision requiring a two- 
thirds vote to pass a bill creating, continuing, al- 
tering, or renewing any body politic or corporate, 
apples to the public and private corporation;®® but 
a general law authorizing all and any of the citi- 
zens of the state to organize and form corporations 
ds not within the restriction.®? 
general incorporation law, nor any special act of 
incorporation, shall be enacted without the con- 


A provision that no 


STATUTES 


system.°? 


In General. 


and therefore the law, was not within 
the reason or purpose of the consti- 
tutional provision. Sweet v. Syra- 
cuse, 27 N.E. 1081, 29 N.BH. 289, 129 
N.Y. 643. 


59. State v. Mills, 52 Ala. 484; 
Englishbe v. Helmuth, 3 N.Y. 294. 


[a] Debt due.—State v. Mills, 52 
Ala, 484. 
[b] Escheat claim.—Englishbe v. 


Helmuth, 3 N.Y. 294. 


60. De Bow v. Peo., 1 Den. (N.Y.) 9 
(provision is not limited to corpora- 
tions of any particular character, but 
extends to all corporations); Purdy v. 
Peo., 4 Hill (N.Y.) 384 [rev on other 
grounds 2 Hill 31, and overr sub nom 
Peo. v. Morris, 13 Wend. (N.Y.) 325]. 


61. Hunt v. Van Alstyne, 25 Wend. 
(N.Y...) 605; . Warner .v..' Beers, 23 
Wend. (N.Y.) 103; Gifford v. Living- 
ston, 2 Den. (N.Y) 380 [overr sub 
nom. De Bow v. Peo., 1 Den. (N.Y.) 9]. 
But see Thomas vy. Dakin, 22 Wend. 
CNY ase i 


62. In re School Code of 1919, 108 
A. 39, 30 Del. 406. 


63. Journal entries: 
Generally see infra §§ 94-98. 
Of vote on: 


Concurrence in amendments see in- 
fra § 93. 


Passage over veto see infra § 121. 
Second reading and prior to passage 


= 


see supra § 57. 


Of yeas and nays on proposed consti- 
tutional amendments on journals 
see Constitutional Law § 27. 


64. Under constitutional requiré- 
ment see infra § 84, 


65. Williams  v. 
(Tenn.) 549. 


66. Williams v. State, supra. 
67. See constitutional provisions. 


68. U.S.—Burlingham v. -City of 
New Bern, 213 F. 1014; Portland Gold 
Min. Co. v. Duke, 164 F. 180, 90 C.C.A. 
166; Chicago, B. & Q. R. Co. v. Smyth, 
HOS oon Coler: var Stanly 7Co.;) 89 
KF. 257 [rev on other grounds 96 F. 
284, 37 C.C.A. 484 (aff 113 F. 705, 51 
CGAAG so 19 hail o28. S.Cty 811, 490: U.S. 
437, 47 L.Ed. 1126])]. 


Ala.—State v. Martin, 48 So. 846, 
160 Ala. 181; State v. Buckley, 54 Ala. 
599. 


State, 6 Lea 


Ark.—Ruddell v. Gray, 285 S.W. 2, 
171 Ark. 547; Niven v. Road Improve- 
ment Dist. No. 14 of Jefferson County, 
200 S.W. 997, 132 Ark. 240; Mechan- 
ics’ Building & Loan Ass’n v. Coffman, 
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currence of a specified vote was held not to apply to 
school districts created by special acts of the legis- 
lature, or for the purpose of aiding in carrying out 
the requirements of the constitution respecting the 
establishment and maintenance of a public school 


[§ 83] 5. Entry of Vote®*—a. In General. Where 
there is no express requirement** that the yeas and 
nays shall be recorded in the journals,®® or that it 
shall affirmatively appear that the bill received the 
constitutional majority,°® an act may be valid, al- 
though no entry was made. 


[§ 84] b. Under Constitutional Requirements—(1) 
Entry on the journal of the number of 
votes, or of the names of the members voting either 
yea or nay, is usually required by constitutional 
provisions,°* which are considered as mandatory and 
must be observed.®® 


The absence of any entry has 


162 S.W. 1090, 110 Ark. 269; Butler v. 
Board of Directors of Fourche Drain- 
age Dist., 146 S.W. 120, 103 Ark. 109; 
State v. Bowman, 118 S.W. 711, 90 
Ark. 174; State v. Corbett, 32 S.W. 
686, 61 Ark. 226; Smithee v. Garth, 
33 Ark. 17; Worthen v. Badgett, 32 
Ark. 496; Vinsant v. Knox, 27 Ark. 
266. See Hwing v. McGehee, 275 S.W. 
766, 169 Ark. 448 (recognizing rule). 


Colo.—Peo.-v. Leddy, 123 P. 824, 53 
Colo. 109. 


Del.—Rash v. Allen, 76 A. 370, 24 
Det. 444. 


Fla.—State v. Dillon, 28 So. 781, 
42 Fla. 95. 
Til.— Peo. v. De Wolf, 62 Ill. 253 


(holding that it must appear on the 
face of the journal that the bill passed 
by a constitutional majority); Spang- 
ler v.. Jacoby, 14 -Ill. 297, 58 Am‘D: 
571. See Peo. v. Edmands, 96 N.E. 
914, 252 Ill. 108 (recognizing rule). 


Minn.—Lincoln v. Haugen, 48 N.W. 
196, 45 Minn. 451; Ramsey County v. 
Heenan, 2 Minn. 330. 


Mo.—State ex rel. Schmoll v. Dra- 
belle, 170 S.W. 465, 261 Mo. 515; State 
v. Mason, 55 S.W, 636, 155 Mo. 486 
an 21 S.Ct. 125, 179 U.S. 328, 45 L.Ed. 

4]. , 


Neb.—State v. Cox, 178 N.W. 913, 
Bie Neb. 75; Hull v. Miller, 4 Neb. 


N.C.—Storm vy. Town of Wrights- 
ville Beach, 128 S.E. 17,.189 N.C. 679; 
Allen v. City of Raleigh, 107 S.E. 463, 
LG INGO e453 Richmond County 
Com’rs v. Farmers’ Bank, 67 S.E. 969, 
152 N.C. 387, 21 Ann.Cas. 812; Deb- 
nam v. Chitty, 43 S.E. 3, 131 N.C. 657; 
Hooker v. Greenville, 42 S.E. 141, 130 
N.C. 472; Rodman-Heath Cotton Mills 
v. Waxhaw, 41 S.E. 488, 130 N.C. 293; 
New Hanover County v. De Rosset, 
40 S.E. 48, 129 N.C. 275; Smathers v. 
Madison County, 34 S.E. 554, 125 N.C. 
480; Stanly County v. Snugegs, 28 
S.E.. 539, 127-N.G--394,39- LRA, 439; 
Union Bank v. Oxford, 25 S.E. 966, 
119, NwC. 214,34 LRA: 487. 


N.D.—State v. Schultz, 174 N.W. 8, 
44 N.D. 269 (by express terms of the 
constitution). 


Wis.—B. F. Sturtevant Co. v. O’Bri- 
en, 202 N.W. 324, 186 Wis. 10. 


See County Com’rs of Washington 
County v. Baker, 119 A. 461, 141 Md. 
623 (stating that the journals would 
seem to be the proper place to make 
the record under a constitutional pro- 
vision requiring the yeas and nays to 
be “recorded,” and holding the act 
invalid in the absence of any record 
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been regarded as constituting clear proof of the 
failure of the legislature to observe the constitution- 
al requirements in the passage of the act,°® although 
there is other authority that, even though the yeas 
and nays are expressly required to be entered upon 
the journals, the presumption is that such require- 
ment was complied with unless the contrary af- 
firmatively appears from the journals, and-mere s1- 
lence of the journals in respect thereto cannot be 
regarded as such an affirmative showing.‘® Under a 
provision requiring the yeas and nays when taken 
on any question to be entered on the journal, no 
entry is necessary, unless the yeas and nays are re- 
quired.or called for by the houses before which the 
bill is pending.*4 Under a constitutional provision 
authorizing the governor to return a bill with a 
proposed amendment, and providing that the vote 
shall be taken on such amendment only, the fact that 
the senate journal shows that a bill was returned 
suggesting an amendment which was passed, giving 
the yeas and nays properly entered, does not cure 
a defect in the passage of the original bill resulting 
from failure to set out the names of those voting 
against the bill.*? . 


[§ 85] (2) Confined to Bills within Purview of 
Provision. While a requirement that the yeas and 
nays upon the final passage of bills of a specified 
character shall be entered on the journal is manda- 
tory,7* it is not necessary that the yeas and nays 
shall be entered on the journals on the passage of 
bills not coming within the terms of such special 
provisions,’* in the absence of other general require- 


of the yeas and nays on final passage).; Minn. 451. 


But see Peo. v. Chenango County, 72. 
8 N.Y. 317 (dictum to effect that the] Ala. 181 
provision is not imperative). 

[a] Entry must be in journal.— 
Entry of the vote in the daily minutes 74. 


STATUTES 


State v. Martin, 48 So. 846, 160 


73. See supra § 84. 
Hart v. Board of Com’rs of 
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ment.75 


[§ 86] (3) Sufficiency of Entry. Not only should 
an entry of yeas be made, but the names of those 
voting against the bill should also be recorded,‘® and 
where votes are unaccounted for, .it will be inferred 
that they were in the negative;’’ but there is au- 


- thority to the effect that an entry of the yeas only 


is sufficient where such entry shows the constitution- 
ally required majority approved the bill;** and still 
other authority to the effect that it is not essential 
that those voting neither for or against the bill shall 
be recorded,’ and that it will not be inferred from 
the silence of the journals that votes unaccounted 
for were either in the affirmative or negative.®°® 


Recording names of absentees. The provision of 
the constitution that no bill shall become a law, un- 
less, on its final passage, the vote be taken by yeas 
and nays, and the names of those voting for and 
against the same be entered on the journals, does not 
require that the names of absentees shall be record- 
ed, the only requirement being that “the names of 
the persons voting for and against the same shall 
be entered on the journals; and where the journal 
entry leaves two members of the legislature unac- 
counted for, it will be presumed, in aceordance with 
general rules, that they were among the list of ab- 
sentees whose names are not required to be re- 
corded.®? 


[§ 87] 6. Transmission of Bill and Concurrence in 
Amendments**—a. In General. Since a bill is not 
duly enacted into a statute until it has been voted 
on affirmatively by both houses in its final form,** 


present and voting, it was held that 
the failure to record’ the name of the 
other member, which was obviously 
a clerical misprision, did not defeat 
the enactment, the specific recital of 
names controlling over the general 
summary of the number of votes cast. 


kept by the secretary of the senate 
or the journal clerk, or anywhere else 
than on the journal itself, is not suffi- 
ecient. Niven vy. Road Improvement 
Dist. No. 14 of Jefferson County, 200 
S.W. 997, 132 Ark. 240; Peo. v. Leddy, 
123 P. 824, 58 Colo. 109. 


[b] Journal held to show compli- 
ance with requirements as to mode of 
voting and number of votes required. 
Hazler v. Small, 138 N.H. 849, 307 
Ill. 460; Raleigh Sav. Bank v. Lacy, 
65 S.E. 441, 151 N.C. 3. 


69. Rash y. Allen, 76 A. 370, 381, 
24 Del. 444. 


“When the validity of the act de- 
pends upon a yea and nay vote, and 
the entry thereof on the journals, the 
failure of the journals to show the 
yeas and nays is held to be not silence 
in the ordinary sense, but a sufficient 
showing that such vote was not tak- 
en.’”’ Rash v. Allen, supra. 


Presumpticons arising from silence 
of journal generally see infra § 96. 


70. Connor v. Blackwood, 2 S.W. 
(2d) 44,176 Ark. 139. See also § 188. 


71. Lincoln v. Haugen, 48 N.W. 
196, 45 Minn. 451. 


[a] In the absence of any record 
that the yeas and nays were called 
for or ordered, it will not be assumed, 
in opposition to the validity of the 
act, that they were formally required 
or taken in a particular instance. 
Lincoln v. Haugen, 48 N.W. 196, 45 


Burke County, 134 S.E. 403, 192 N.C. 
161; Lutterloh v. Fayetteville, 62 S.E. 
758, 149 N.C. 65; Ferguson v. Miners, 
etc., Bank, 3 Sneed (Tenn.) 609; B. F. 
Sturtevant Co. v. O’Brien, 202 N.W. 
324, 186 Wis., 10. 


[a] Bills’ held not within purview 
of provision.—(1) Bill authorizing a 
city or town to impose a tax, an act 
which merely annexes territory to a 
chartered municipality already pos- 
sessing the power to tax territory 
within its boundaries. lLutterloh v. 
Fayetteville, 62 S.H. 758, 149 N.C. 65. 
(2) Bill to cause a revaluation and 
assessment to be made of property 
within a county liable for taxation, 
and to levy taxes thereon based upon 
such revaluation and assessment. 
Hart v. Board of Com’rs of Burke 
County, 134 S.E. 403, 192 N.C. 161. 
(3) Bill to create a private corpora- 
tion, as not being of a general char- 
acter within the meaning of a pro- 
vision that the yeas and nays shall 
be taken in each house on the final 
passage of every bill of a general 
character. Ferguson v. Miners, ete., 
Bank, 8 Sneed (Tenn.) 609. 


75. See supra § 83. 


76. State v. Martin, 48 So. 846, 160 
ee 181; Smithee vy. Garth, 33 Ark. 


[a] Clerical misprision.— Where 
the journal recorded sixty-three mem- 


bers as voting in the affirmative, and, 


a summary of the vote stated further 
that there were sixty-four members 


Barnett v. McCray, 277 S.W. 45, 169 
Ark. 833. . 


77. See cases supra note 76. 


78. Léonard vy. Board of Com’rs of 
Fiabe County, 117 S.E. 580, 185 N.C. 


79. Lasseter v. State, 64 So. 847, 
67 Fla. 240. 


80. Lasseter v. State, supra. 


81. Ruddell v. Gray, 285 S.W. 2, 
171 Ark. 547. 2 


82. Ruddell v. Gray, supra. 


Compliance with constitutional re- 
quirements presumed from silence of 
journal generally see infra § 96. 


Presumptions as to enactment gen- 
erally see infra § 187 et seq. 


83. Enactment of ordinances by bi- 
cameral body see Municipal Corpora- 
tions § 824. 


84. U.S.—Chicago, B. & Q. R. Co. 
v. Smyth, 103 F. 376. 


Ala.—Jefferson Co. v. Crow, 37 So. 
469, 14 Ala. 126. 


Ark.—Rogers v. State, 82 S.W. 169, 
72> Ark. 565. 


Conn,—State v. New London Sav. 
Bank, 64 A. 5, 79 Conn. 141. / 


Fla.—Volusia County v. State, 125 
So. 375, 813, 98 Fla. 1166; Gwynn v. 
Hardee, 110 So. 343, 92 Fla. 548. 


Ill.— Peo. v. Knopf, ,64 N.E. 842, 
1127, 198 Ill. 340; Peo. v. De Wolf, 62 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 87] 


a bill must, after passage in one house, be transmit- 
ted to the other house for its passage, rejection, or 
€ The fact that there was an agree- 
ment of the houses as to the contents of bills should 
appear with certainty,®® although presumptions may 
be indulged in, in respect to such matters, in order to 
uphold the validity of the act, where it does not 
affirmatively appear from the journals that the bill 
as passed by each house was not identical.87 
sufficient if it is clear from the record as a whole 
that the bill as finally passed by both houses was 
identical ;** and, where such is the case, a discrep- 
ancy in the journals through some clerical error 
showing that a bill was passed by one house with a 
word omitted from the title as finally passed by the 


amendment.§5 


Ill. 253; Prescott yv. Ill., ete., Canal, 
19 Til. 324. 


Ky.—Norman v. Kentucky Bd. of 
Managers, ete., 20 S.W. 901, 93 Ky. 
587, 14 Ky.L. 529, 18’L.R.A. 556. 


La.—State v. Laiche, 29 So. 700, 105 
La. 84 


Md.—County Comrs. of Washington 
ae v. Baker, 119 A. 461, 141 Ma. 


Mich.—Ellis v. Parsell, 58 N.W. 
839, 100 Mich. 170. 
Mont.—Johnson y. City of Great 


Falls, 99 P. 1059, 38 Mont. 369, 16 
Ann.Cas. 974. 


Neb.—State v. Cox, 178 N.W. 913, 
105 Neb. 75. 


N.H.—In re Opinion of Justices, 35 
INE 579. 


N.J.—In re Jaegle, 85 A. 214, 83 N.J. 
Law 313. 


N.C.—Tyson vy. City of Salisbury, 66 
L532, 951 N.C. 418. 


N.D.—State v. Schultz, 174 N.W. 81, 
44 N.D. 269. 


Or.—State v. Boyer, 165 P. 587, 84 
Or. 513. 


Tenn.—State v. Persica, 
1055, 130 Tenn. 48. 


Tex.-_—-Wilson v. Young County 
Hardware, etc., Co., (Civ.App.) 262 S. 
W. 873. 


W.Va.—Smith v. Mitchell, 72 S.B. 
755, 69 W.Va. 481, Ann.Cas.1913B 588. 


. Wis.—State v. Wendler, 68 N.W. 
759, 94 Wis. 369. 


Wyo.—Arbuckle v. Pflaeging, 123 P. 
918, 20 Wyo. 351. 


[a] Concurrent and joint resolu- 
tions.—Crawford v. Gilchrist, 59 So. 
963, 64 Fla. 41, Ann.Cas.1914B 916 
(resolution proposing constitutional 
amendment). See United States v. 
Nashville, C. & St. L. Ry., 217 F. 254 
(where a resolution also lacked the 
approval of the governor). 


[b] Subsequent approval by the 
governor and filing with the secretary 
of state is ineffectual to give the 
measure the force and effect of law, 
where it has not been passed by both 
houses. State v. New London Sav. 
Bank, 64 A. 5, 79 Conn, 141. To same 
effect In re Jaegle, 85 A. 214, 83 N.J. 
Law 313. 


[ce] Omission of emergency clause 
not concurred in by the house in 
which the bill originated is fatal. 
People v. Knopf, 64 N.H. 842, 1127, 
198 Ill. 340. 


[d] Mistake in engrossment. made 
subsequent to the concurrence in 
amendments cannot affect the suffi- 
ciency of the passage of the bill (State 
v. Crowe, 197 S.W. 4, 130 Ark. 272, L.R. 


168 S.W. 


STATUTES 


Itis | § 
ing clause.?! 


A.1918A 567, Ann.Cas.1918D 460), 
Since the concurrence in the amend- 
ments completes the passage of the 
bill (see infra § 92). 


85. See cases passim this section. 


86. Jefferson County v. Crow, 37 
So. 469, 141 Ala. 126. 


“If the constitution makers may be 
Said to have been more careful and 
particular and precise in any one 
thing more than any other relating to 
legislative procedure, it is in this very 
matter\of certainty as to the agree- 
ment of the houses upon the contents 
of bills, and especially to the end that 
there should be no room for doubt or 
mere inference or inconclusive impli- 
cation as to what amendments to bills 
in their legislative course have re- 
ceived the sanction of both houses. 
. . « They leave nothing to infer- 
ence, nothing to conjecture, nothing 
to inconclusive implication. If con- 
currence is not shown with certainty, 
it is not shown at all. If there is 
only a probability, even in the highest 
degree, that concurrence was had, it 
has not been had.’ Board of Revenue 
of Jefferson County v. Crow, 37 So. 
469, 473, 141 Ala. 126. 


87. Perry v. State, 214 S.W. 2, 1389 
Ark, 227. 


[a] Rescission from amendment.— 
Where the journal shows that a bill 
as passed by one house was amended 
in the other and engrossed for final 
reading, and that it was subsequently 
put upon final passage and adopted, 
it will be presumed, in order to sus- 
tain the validity of the enrolled act 
which did not contain the senate 
amendment, that the senate receded 
from the amendment prior to the vote 
on final passage so that the: bill as 
passed by each house was identical. 
Perry v. State, 214 S.W. 2, 139 Ark. 
227. 3 


88. U.S.—Walnut v. Wade, 103 U.S. 
683, 26 L.Ed. 526. 


Ark.—Butler v. Board of Directors 
of Fourche Drainage Dist., 146 S.W. 
120, 103 Ark.-109. 


Fla.—State v. Bethen, 55 So. 550, 61 
Fla. 60. 


Mich.—City of Lansing v. Michigan 
Power Co., 150 N.W. 250, 183 ‘Mich. 
400; Ellis v. Parsell, 58 N.W. 839, 100 
Mich. 170. 


N.C.—Tyson v. City of Salisbury, 66 
S.E. 532, 151 N.C. 468. 


Wyo.—Arbuckle v. Pflaeging, 123 P. 
918, 20 Wyo. 351. 


[a] Ilustration.—Where a bill as 
passed by the house was amended in 
the senate, and subsequently the bill 
was amended again in the senate by 
striking out certain words, it not ap- 
pearing in the senate journal whether 
the words stricken were the same as 
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other,*® or the failure of the clerk of one of the 
houses to enter the title in full in the journal,®® does 
not affect the validity of the bill. After the ehacting 
clause has been stricken on motion, the subsequent 
action of the house in passing the act and transmit- 
ting a message to the senate, to the effect that it has 
concurred in the passage of the act, will be regarded, 
in the absence of other record, as amounting to a re- 
scinding of the former vote striking out the enaet- 
And, where, the journals affirmatively 
show the passage of bills of a radically different 
character they do not become a law.?? 


Time of transmission. 


tution that every bill shall be read and passed three 
times in the house in which it originated before 


A provision of the consti- 


those which had been added, but an 
entry in the journal of the house re- 
ported that the senate had concurred 
in the passage of the bill, the facts 
were held sufficient to establish that 
both houses had passed the same bill. 
City of Lansing v. Michigan Power 
Co., 150, N.W. 250, 183 Mich, 400. 


[b] Error in number (1) is not 
fatal where the identity of the bill 
is made certain by the entries of the 
title (Volusia County v. State, 125 
So. 375, 813, 98 Fla. 1166), (2)' or it 
is evident from the whole record that 
the number employed was the result 
of a clerical error (Butler v. Board 
of Directors of Fourche Drainage 
Dist., 146 S.W. 120, 103 Ark. 109). 


[c] Immaterial clerical errors in 
the title (1) made in one house will 
not invalidate the act, if not con- 
curred in by the other. Plummer vy. 
People, 74 Ill. 361. (2) And in ac- 
cordance therewith it has been held 
that an erroneous statement in the 
journal of the title of a bill, as found 
on its back, could not control the true 
title as found on the face of the bill, 
so as to nullify the same. Tyson v. 
City of Salisbury, 66 S.E. 532, 151 
N.C. 468. 


89. Walnut v. Wade, 103 U.S. 683, 
26 L.Ed. 526; Rushton vy. State, 50 
So. 486, 58 Fla. 94. 


90. Arbuckle v. Pflaeging, 123 P. 
918, 20 Wyo. 351. ! 


[a] Abbreviated title.—The jour- 
nals of the legislature give the num- 
bers and titles of bills for purpose 
of identification and information as to 
the contents of the bill; and, even 
though a portion of a long title is 
omitted in some of the journal entries, 
yet, where it clearly appears that 
the entries refer to the same bill and 
give fair notice of its contents, it is 
prima facie sufficient, and hence, 
where the journals clearly show that 
a bill was passed by the house of 
representatives by its full title, and 
was transmitted to, and read in, the 
senate by the same title, and that the 
bill was passed by the senate by an 
abbreviated but not misleading title, 
so that the journals show that the 
same bill by a sufficient title was con- 
sidered in, and duly passed by, each 
house, the mere fact that the journal 
entries as to the title were not uni- 
form in the two houses did not render 
the act void on the ground that the 
same bill was not passed by each 


house. State v. Bethea, 55 So. 550, 
61 Fla. 60. See Volusia County v. 
State, 125 So. 375, 813, 98 Ela. 1166 


(dictum to same effect). ; 
91. Wenner v. Thornton, 98 Ill. 156. 


92. Volusia County v. State, 125 
So. 375, 813, 98 Fla. 1166. 


Effect of affirmative showing of 
noncompliance with constitutional re- 
quirements generally see infra § 96. 
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transmission to the other®? does not mean that 
three full days shall have elapsed from the day of 
the original introduction of the bill before the day 
of transmission.°# 


[§ 88] b. Concurrence in Amendments—(1) Ne- 
cessity. Since it is essential that a bill shall pass 
both houses in its final form,®® it follows that after 
amendments have been made in the house so which 
it was transmitted, they must be concurred in by 
the house in which it originated.°® However, it has 
been held that concurrence in an immaterial amend- 
ment,®* as when matter which constitutes mere 
surplusage is stricken out,®® is not necessary, and 
the journals may be examined to see that in sub- 
stance there was no amendment.®® 


[§ 89] (2) Voting to Concur—(a) In General. 
On concurrence in amendments it is not necessary 
that the vote shall be upon the amended bill in its 
entirety! or that the bill with the amendments ap- 
proved and incorporated shall be subsequently voted 
upon again as upon first passage,” but the sole ques- 
tion at that stage is upon the concurrence or non- 
concurrence therein.® 


93. See supra § 52. : [a] 


STATUTES 


Tllustration.—Where a refer- 


[§§ 87-91 


[§ 90] (b) Mode of Voting. The vote on the ap- 
pointment of a conference committee,* or on the 
adoption of its report,® or on the concurrence in 


’ amendments made by the other house,® is not a vot- 


ing on the final passage of the bill such as to require 
the taking of the yeas and nays as upon final pas- 
sage, at least where the amendments are immaterial’ 
or are only of a trivial nature, such as correcting 
tautology. There is other authority, however, that 
the constitutional provision regulating the mode of 
voting on the final passage of bills is applicable to 
the concurrence in amendments made by the other 
house.? An, express provision that the yeas and 
nays shall be’taken when amendments are ‘con- 
curred in, or upon the adoption of reports of con- 


ference committees, must be complied with’® in like’ 


manner as upon final passage,’ but in the absence 
of such express provision it is not necessary that. 
the yeas and nays shall be taken in the coneurrence 
in amendments!? except where the provision gov- 
erning the final passage is considered as applica- 
ble.* 

[§ 91] (c) Number of Votes Required. The dis- 


Fla. 95. 


94. State v. Persica, 168 S.W. 1056, 
130 Tenn. 48. 


95. See supra § 87. 


96. Ala.—State v. Crow, 37 So. 469, 
141 Ala. 126. ‘ 


Ark.—Mechanics’ Bldg. & L. Assoc. 
v. Coffman, 162 S.W. 1090,-110 Ark. 
269. 


I1l.—Prescott v. Illinois, ete., Canal, 
19 Ill. 324. 


Ky.—Norman v. Kentucky Bd. of 
Managers, ete., 20 S.W. 901, 93 Ky. 
537, 14 Ky.G., 529, 18 L.R.A. 556. 


La.—State v. Laiche, 29 So. 700, 105 
La. 84. 


. Md.—County Comrs. of Washington 
County v. Baker, 119 A. 461, 141 Md. 
623. 


Mich.—People v. Burch, 47 N.W. 
765, 84 Mich. 408. 


Neb.—Moore v. Neece, 114 N.W. 767, 
80 Neb. 600. 


N.H.—In re Opinion of Justices, 35 
NED, <577.9): 


N.D.—State v. Schultz, 174 N.W. 81, 
44 N.D. 269. 


Wyo.—-State v. Swan, 51 P. 209, 7 
Wyo. 166, 75 AmSR 889, 40 L.R.A. 
195. 


[a] Form of report.—To constitute 
a basis for concurrence in amend- 
ments under the clause of the consti- 
tution providing that no report of a 
committee of conference shall be 
adopted in either house, except by a 
yea and nay vote taken and entered 
on the journals, the report must be 
one in which the majority of the con- 
ferees of each house concurs, for a 
conference committee is essentially 
two distinct committees, each of 
which acts by a majority, and its re- 
port must be signed by a majority of 
the members of each house compos- 
ing the committee. State v. Crow, 37 
So. 469, 141 Ala. 126. 


Necessity for rereading and proced- 
ure as on final passage after trans- 
mission see supra § 67. 


97. State v. Doherty, 29 P. 855, 3 
Idaho 884; Gaines v. Horrigan, 4 Lea 
(Tenn.) 608. 


ence to “Thompson & Steger’s Code” 
was struck out and the ‘Revised Code 
of Tennessee” inserted in its place, 
both being the same book, it was held 
that the amendment was immaterial 
and the act was valid although the 
senate never concurred therein. 
Gaines v. Horrigan, 4 Lea (Tenn.) 608. 


98. State v. Doherty, 29 P. 855, 3 
Idaho 384. 


99. Gaines v. 
(Tenn.) 608, 


1. Brandon v. Askew, 54 So. 605, 
172 Ala. 160; Nelson v. Haywood 
County, 20 S.W. 1, 91 Tenn. 596, 


2. State v. Crowe, 197 S.W. 4, 130 
Ark. 272, L.R.A.1918A 567, Ann.Cas. 
1918D 460. But see Mechanics’ Build- 
ing & Loan Ass’n v. Coffman, 162 S. 
W. 1090, 110 Ark. 269 (where a bill 
passed by the senate was amended in 
the house, which amendments were 
properly adopted by the senate, and 
the court considered it essential that 
it should further appear that the bill 
with the amendments incorporated 
was again passed in the senate). 


3. Brandon v. Askew, 54 So. 605, 
172 Ala. 160;. Nelson vy. Haywood 
County, 20 S.W. 1, 91 Tenn. 596. 


4 State v. Corbett, 32 S.W. 686, 61 
Ark. 226. 


Voting on adoption of amendments 
prior to final passage see supra § 70. 


5. State v. Corbett, 32 S.W. 686, 
61 Ark. 226. See People v. Chenango, 
8 N.Y. 317 (constitutional requirement 
as to yeas and nays is complied with 
when a bill has been passed by such 
a vote in both houses and subsequent 
amendments have been passed in the 
Same manner, which upon being dis- 
agreéd to by one of the houses, was 
receded from by a vote without ecall- 
ing the yeas and nays). 


6. 'U.S.—Dakota County School 
Dist. No. 11 v. Chapman, 152 F. 887, 82 
C.C.A. 35 [cert den 27 S.Ct. 792, 205 
U.S. 545, 51 L.Ed. 923]. 


Ark.—Ewing v. MeGehee, 275 S.W. 
766, 169 Ark. 448; State v. Crowe, 197 
S.W. 4, 180 Ark. 272, L.R.A.1918A 567, 
Ann.Cas.1918D 460. 


Fla.—State v. Dillon, 28 So. 781, 42 


Horrigan, 4 Lea 


Mont.—Johnson vy. City of Great: 
Falls, 99 P. 1059, 38 Mont. 3869, 16. 
Ann.Cas. 974. 


Neb.—Hull v. Miller, 4 Neb. 503. 


N.C.—Brown vy. Road Comrs. for 
are Cove Tp., 92 S.E. 502, 173 N.C. 
598. 


Tex.—Wilson v. Young County 
Hardware & Furniture Co., (Civ.App.) 
262 S.W. 873, 874. 


See State v. Wendler, 68 N.W. 759,. 
94 Wis. 369 (dictum to same effect). 


“The final passage of a bill within 
the meaning of a constitutional pro- 
vision requiring a vote on final pass- 
age to be by ayes and nays is the vote 
taken upon the last reading of the bill 
upon the question whether it shall be- 
come a law, and does not include a 
vote subsequently taken by one branch 
of the Legislature upon concurring in 
the amendments made by the other 
branch.” Wilson v. Young County 
Hardware & Furniture Co., supra. 


7 Loomis v. Callahan, 220 N.W. 
816, 196 Wis. 518. See Brown v. Road 
Comrs. for North Cove Tp., 92 S.E. 502, 
173 N.C. 598 (decided under constitu- 
tional provision relating to bills of a 
certain character). 


8. Loomis v. Callahan, 220 N.W. 
816, 196 Wis. 518. 


9. Norman y. Kentucky Bd. of 
Managers, etc., 20 S.W. 901, 98 Ky. 
537, 14 Ky.L. 529, 18 L.R.A. 556, 


[a] Words “final passage” do not 
mean the passage of a part of a bill, 
or what is first introduced, and which 
may, by reason of amendment, become 
the least important, but refer to all 
of the provisions of the act, requiring 
the yeas and nays to be taken thereon. 
Norman v. Kentucky Bd. of Managers, 
ete., 20 S.W. 901, 93 Ky.'537, 14 Kyi. 
629, 18 LeR.A, 556. 


10. Jefferson County v. Crow, 387 
So. 469, 141 Ala. 126; State v. Buckley, 
54 Ala. 599. 


11. See supra § 80. 


12. Mechanics’ Building & Loan 
Ass’n v. Coffman, 162 S.W. 1090, 110 
Ark. 269. 


13. See case supra note 9, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 91-93] 


position of amendments either by note of adoption, 
rejection, or rescission is not a voting on the final 
passage of the bill,t* and accordingly it has been 
held that the vote on the appointment of a confer- 
ence committee*® or on the adoption of its report,!® 
or the concurrence in amendments made by the oth- 
er house,’7 does not require a vote by a constitu- 
tional majority required on final passage.18 Howev- 
er, there is authority to the effect that the concur- 
‘rence in amendments made by the other house,!® 
‘or the adoption of the report of a conference com- 
mittee,*° are contemplated and within the provision 
regulating the number of votes required on final 
passage.” 

[§ 92] (3) Construction and Effect. The adop- 
tion of the report of a conference committee cannot 
be considered as the adoption of anything not em- 
braced in the report;?? and in order to enlarge the 
scope of the report beyond its letter by implica- 
tion, the implication must be necessary?® to the 
effectuation of the intent which is expressed in the 
report, and without according operation to which 
the purpose expressed in the report could not be 
accomplished.?* The vote concurring in amendments 


14 State v. Corbett, 32 S.W. 686, 


STATUTES 


the senate and is properly passed. It 


[59 C.J.] -571 


ee be considered as completing the passage of the 
j (25 


‘ Necessity to rescind vote of nonconcurrence. It 
is not necessary that one house shall rescind its 
vote of nonconcurrence in amendments made by 
the other, before voting to adopt the report of a 
conference committee, as the latter vote will be 
considered as a rescinding of the former in so far 
as the latter vote is inconsistent therewith;2° but 
in order that the adoption of the report of a con- 
ference committee shall operate as a rescinding of 
a previous vote of nonconcurrence in certain amend- 
ments, it is necessary that the report shall clearly 
recommend the passage of those amendments which 
were nonconcurred in.?* 


Nature of amendment. A concurrence in the re- 
port of a conference committee without further vote 
has been held sufficient although the bill was very 
materially amended by the committee;** and the 
same has been held as to the concurrence in amend- 
ments made by the other house.?® 


[§ 93] (4) Journal Entries.*° Where there is no 
provision requiring amendments to be printed in the 


implication to that effect would be in- 


> applicable to the 


61 Ark. 226. See also cases infra 
this section. 


15. State v. Corbett, supra. 


16. State v. Corbett, supra; Peo. v. 
Chenango County, 8 N.Y. 317 (there is 
nothing in the constitution which re- 
quires the yeas and nays to be taken 
in receding from an amendment which 
the senate had previously adopted in 
the prescribed form). 


17. U.S.—Dakota County School 
District v. Chapman, 152 EF. 887, 82 
Ge Anessa Lcert, gen. 20 StCt.. 792,205 
U.S. 545, 51 L.Ed. 923]; Brake v. Cal- 
lison, 122 F. 722 [aff 129. F. 196, 63 
CG Ac 354). 


Fla.—State v. Dillon, 28 So. 781, 42 
Fila. 95. 


Ind.—McCulloch v. State, 
424. . 


Neb.—Hull v. Miller, 4 Neb. 5038. 


N.C.—Brown v. Road Comrs. of 
Seen Cove Tp., 92 S.E. 502, 173 N.C. 


Wis.—State v. Wendler, 
759, 94 Wis. 369. 


18. See supra § 81. 


19. State v. Boyer, 165 P. 587, 84 
Or--$13. See Norman vy. Kentucky 
Bd. of Managers, etc., 20 S.W. 901, 93 
Ky. 537, 14 Ky.L. 529,°18 U-R.A. 556 
(provision of the constitution, that 
any act or resolution for the appro- 
priation of money or the creation of 
a debt shall, on its final passage, re- 
ceive the votes of a majority of all 
the members elected to each house, is 
concurrence in 
amendments made by the other house, 
so that where amendments to such 
a bill are concurred in without a vote 
of the majority of the members elect- 
ed, the act was never constitutionally 
passed). i 


[a] Reason for rule.—‘“If a bill, 
after passing one house in the proper 
manner, and then, after amendment, 
passing the other house in like man- 
ner, could come back to the house in 
which it originated, and be adopted by 
a majority of those voting, or a 
quorum, it would defeat this object, 
and render the section ineffectual. 
Let us look at it practically. An ap- 
propriation bill of $100 originates in 


11 Ind. 


68 N.W. 


goes to the house, where it is amended 
by making the sum $10,000, and is 
then properly passed by it. It returns 
to the senate for concurrence, and is 
adopted, as amended, by a majority of 
those present. . . . Can it well 
be contended that this would be a 
compliance with the constitution? If 
so, then, there being 38 senators, it 
would require 20, or a majority of 
them, to pass a bill for a trifle; but, 
after being amended in the house so 
as to perhaps bankrupt the treasury, 
it could be concurred in by the senate 
by the votes of 11 members, or a ma- 
jority of a quorum.” Norman v. Ken- 
tucky Bd. of Managers of World’s 
Columbian Exp., 20 S.W. 901, 902, 93 
Ky. 587, 14 Ky.L. 529, 18 L.R.A. 556. 
To same effect Roane Iron Co. v. 
Francis, 172 S.W. 816, 130 Tenn. 694. 


20. Roane Iron Co. v. Francis, 
supra. 
“The object . . . was to require 


the assent of such a constitutional 
majority to all of the provisions of the 
act on passage—not merely or neces- 
sarily the third passage.” Roane 
Iron Co. v. Francis, supra. 


21. See supra § 81. 


22. Jefferson County v. Crow, 37 
So. 469, 141 Ala. 126. 


[a] Adoption of the report of a 
conference committee by each house 
does not imply a settlement of ali the 
differences between the houses. Jef- 
ferson County v. Crow, 37 So. 469, 473, 
141 Ala. 126. 


23. Jefferson 
supra. 


“Tf the action taken can be said to 
be concurrence only by inconclusive 
implication, it cannot be said to be 
concurrence at all.” Jefferson County 
v. Crow, supra. 


[a] TIllustration.—The recommen- 
dation by a conference committee that 
the senate recede from a part of its 
amendments, all of which had been 
previously nonconcurred in by the 
house, can not be construed also as a 
recommendation that the house ap- 
prove the rest of the amendments oth- 
er than those from which the senate 
agreed to recede, when there were no 
express words to that effect, and any 


County v. Crow, 


conclusive, uncertain, and not a neces- 
sary one from the report made, or the 
situation disclosed by the journal on 
which the committee acted. Jefferson 
CMe, v. Crow, 387 So. 469, 141 Ala. 


[b] Necessary implication.—“If 
what is expressed may be accom- 
plished without extending the lan- 
guage by implication beyond its own 
terms, to so extend it could not be 
said to be necessary, and it could not 
be so extended with requisite certain- 
ty and assurance that thereby the ef- 
fect of the report has not been ex- 
tended, also, beyond the intention of 
the conferees.” Jefferson County v. 
Crow, 39 So. 469, 473, 141 Ala. 126. 


24. Jefferson County v. 
supra. 


25. State v. Crowe, 197 S.W. 4, 130 
Ark. 272, L.R.A.1918A 567, Ann.Cas. 
1918D 460; Wilson v. Young County 
Hardware & Furniture Co., (Tex.Civ. 
App.) 262 S.W. 873. 


26. Jefferson County v. 
So. 469, 141 Ala. 126. 


27. Jefferson County  v. 
supra. 


28. Board of Comrs. of Pueblo 
County v. Strait, 85 P. 178, 36 Colo. 
Lora 5: 


29. Brake v. Callison, 122 F. 722 
[aff 129 KF. 196, 63 °C.C.A. 354]. 


[a] Substitute.—Where the bill as 
passed by one house was replaced by 
a substitute in the other, which was 
concurred in by the former without 
a more formal passage, it was held 
that the court could not investigate 
the character of the original bill or 
the substitute, which the legislative 
body saw fit to treat only as an 
amendment. Brake v. Callison, 122 F. 
122 [aff 129 F. 196; 63 C.C.A. 354]. 


[b] Mere grammatical changes in 
punctuation, avoidance of tautology, 
etc., not altering in the slightest’ de- 
gree the substance of the bill, cannot 
render it a new bill such as to require 
a vote as upon final passage. East 
Jefferson Waterworks Dist. No. 1 v. 
Este & <Co., 127 So. 739, 170 La. 


80. Generally see infra §§ 94-98. 


Crow, 


Crow, 37 


Crow, 
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journal of either house, the concurrence in an 
amendment without entering the amendment on the 
journal cannot be considered as invalidating the 
statute ;?1 and it has even been held, in the absence 
of specific requirement that the amendment or fact 
of concurrence therein shal] be entered on the jour- 
nal, that the entire silence of the journal respect- 
ing a concurrence will not render the act void.*? 
Under a provision of the constitution that no amend- 
ment shall be adopted unless it shall be entered at 
length on the journal of the house in which the same 
is adopted, the amendment need only be entered on 
the journal of the house in which the amendment 
was offered, and upon that journal only,** and al- 
though the fact of concurrence of one house in 
amendments made by the other must appear with 
affirmative certainty,?+ it is not necessary amend- 
ments made in one house shall be entered upon the 
journals of the other when concurred in by the 
latter.2® Where the journal is silent as to the out- 
come of a motion to reconsider a previous vote by 
which an amendment was nonconcurred in, it will 
be presumed that the failure of the journal to show 
a reversal of the previous vote and a concurrence 
in the amendment is due to a clerical omission.?°® 
When amendments are concurred in it is not neces- 
sary that the journals should be made to show a vote 
upon the amended bill in its entirety.*7 In juris- 
dictions where the enrolled act rule prevails and 
is regarded as conclusive and other evidence is not 
admissible to impeach the validity of its passage,?8 
the omission from the journal of the house of a 
statement showing that the senate amendments to 
the house bill were concurred in by a majority of 
all the members elected to the house, will not inval- 
idate the act, notwithstanding a constitutional pro- 
vision to the effect that the vote shall, in every in- 
stance, so appear on the journals.*° 


Entry of yeas and nays. -A provision of the con- 


81. State v. Porter, 40 So. 144, 145 42. 
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stitution requiring the yeas and nays taken upon 
the -final passage of a bill to be entered upon the 
journal,*® does not apply to the adoption of a con- 
ference committee report*! or to the concurrence in 
amendments made by. the other. house;*? and it 
has been held sufficient if the journal merely shows 
that the amendments were concurred in or ap- 
proved;** but there is authority to the effect that 
the provision regulating the entry of the yeas and 


nays into the journal on final passage is applicable © 


to the concurrence in amendments made by the other 
house.** In the absence of express requirement, it 
is not necessary that the yeas and nays shall be 
entered when amendments are concurred in,*® ex- 
cept where a provision regulating the final passage 
of bills and requiring such entry to be made is con- 
sidered as applicable.4® An express provision that 
the yeas and nays shall be entered upon the journal 
when amendments are concurred in, or upon the 
adoption of the reports of committees of conference, 
must be observed*? in like manner as upon final 
passage.*® In jurisdictions where the enrolled act 
doctrine prevails and is regarded as conclusive,*® 
the question as to whether the provision relating to 
the final passage of bills is applicable to the ¢on- 
currence in amendments so as to require the entry 


of the yeas and nays upon the journal, does not” 


arise when the act has been duly enrolled.®*° 


Order of recitals in journal. <A recital that a bill 
with amendments was received from the house, ap- 
pearing in the senate journal, following a recital 
that the amendment was concurred in, does not show 
affirmatively that the bill with the amendments was 
not before the senate at the time the latter were 
concurred in, and from sueh facets there arises at 
most only a doubt as to the validity of the act, and 
that being so it is the duty of the court to uphold 
the law.®1 


County School, Managers, etc., 20 S.W. 901, 93 Ky. 


[§ 93. 


Ala. 541; Hollingsworth v. Thompson, 
12 So. 1, 45 La.Ann. 222, 40 Am.S.R. 
D200 


Necessity for entry of proposed con- 
stitutional amendments on the journal 
see Constitutional Law § 27. 


32. Dakota County School Dist. v. 
Chapman, 152 F. 887, 82 C.C.A. 35 
[cert den 27 S.Ct. 792, 205 U.S. 545, 51 
L.Ed. 923]. 


33. See supra § 71. 


34. Jefferson County v. Crow, 37 
So. 469, 473, 141 Ala. 126. See also 
supra § 88. 


35. Jackson v. State, 55 So. 118, 
171 Ala. 38; State v. Porter, 40 So. 144, 
145 Ala. 541. 


36. State v. Algood, 10 S.W. 310, 
87 Tenn. 163. 

Presumption arising from silence 
of journal generally see infra § 96. 


37. Brandon v. Askew, 54 So. 605, 
172 Ala. 160, See also supra § 92. 

38. .See infra § 184, 

39. Whitley v. State, 68 S.H. 716, 


134 Ga. 758; De Loach v. Newton, 68 
S.E. 708, 134 Ga. 739, 20 Ann.Cas. 342. 


40. See supra § 84. 


41. State v. Corbett, 32 S.W. 686, 
61 Ark. 226; Peo. v. Chenango Coun- 
Ly, 8 IN. Veco’. 


Dist. v.: Chapman,'152 FY 887, 82 C.CvAe 
35, [eert. dén 27 S.Ct; 792, 205- U.S. 
545, 51 L.Ed. 923]. 


Ark.—HMwing v. McGehee, 275 S.W. 
766, 169 Ark, 448. 


Fla.—State v. Dillon, 28 So. 781, 42 
Fla. 95. 


Mont.—Johnson y. City of Great 
Falls, 99 P. 1059, 38: Mont. 369, 16 
Ann.Cas. 974. 


Neb.—Hull vy. Miller, 4 Neb. 503. 


Tex.—Wilson v. Young County 
Hardware & Furniture Co., (Civ.App.) 
262 S.W. 8738. 


Compare Brown vy. Road Com’rs of 
North Cove Tp., 92 S.B. 502, 173 N.C. 
598 (holding recording of ayes and 
nays unnecessary where amendment 
was not material). 


43. Hull v. Miller, 4 Neb. 503. 


“When the journals are defective, 
mutilated, or incomplete, their silence 
should not be taken ag evi- 
dence that the yeas and nays were 
not recorded as required by the con- 
stitution. The condition of the house 
journal as a record of legislative ac- 
tion . . . does not justify us in 
streets it as an unimpeachable 

Itnession) ST t ately solbr 
(Neb.) 83 N.W. 74. are 


44. Norman vy. Kentucky Bd. of 


537, 14 Ky.L. 529,18 L.R.A. 556. 


45. Mechanics’ Building & Loan 
Ass’n v. Coffman, 162 S.W. 1090, 110 
Ark. 269. 


[a] Comcurrence has been pre- 
sumed where it did not affirmatively 
appear from the record that the 
seo Boe not concurred in. 

wing v. McGehee, 275 S.W. 766, 169 
Ark. 448, ; : 

Presumptions as to enactment gen- 
erally see infra § 188. 


46. See supra note 44. 


_47. Jackson vy. State, 55 So. 118, 
171 Ala. 38; State v. Porter, 40 So. 
144, 145 Ala. 541; Jefferson County v. 
Crow, 37 So. 469, 141 Ala. 126; State 
v. Buckley, 54 Ala. 599. 

{a] Journals held to show that the 
report of the committee of conference 
was concurred in by each house by a 
Sone acy pa alae Es i taken by 

as and nays. all v. Steel ° 
650, 82 Ala. 562. Peasay 


48. See supra §§ 83-86. 


Compliance of journal with consti- 
tutional requirements see infra § 96. 


49. See infra § 188. 


50. State v. Burris, : 
Del. 133. Be eerien 


51. State v. Smart, 136 P. 4! 
Wyo. 154. ria anes ac. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 94-96] 


[§ 94] (7) Journals®?—a,. In General. It is re- 
quired either by constitutional provision or by stat- 
ute that legislative assemblies shall keep journals 
in which the records of the proceedings shall be 
entered.** The journal contemplated with reference 
to entries therein relating to the passage of legis- 
lative acts is a permanent record,®* and the daily 
minutes kept by the secretary of the senate or the 
journal clerk, from which the permanent record is 
finally made up, may not constitute a part of the 
journal within the meaning of the constitution.55 


[§ 95] b. Requisites and Sufficiency5*—(1) In 
A provision that each house shall keep 
a journal of its proceedings does not require that 
every step in the passage of bills_or amendments 
thereto should be recorded in the journals®* or in- 
and it has been held that 
where the constitution is silent as to whether a par- 
ticular act, which is required to be performed in the’ 
passage of a bill, shall be entered on the journal, 


General. 


dorsed on the bills;°§ 


52. Legislative journals: 
Generally see States § 70. 


Entries as to: i 
Amendments see supra § 71. 
Concurrence in amendment see su- 

pra § 93. 
Nee alge to executive see infra 


Printing see supra § 46. 
Publication of notice see supra 8 
34. 


Reading of bill see supra §§ 56-58. 
Reference to committee see supra 
§ 42. 


Signing see infra § 134. 
Vote see supra §§ 83-86. 
Variance between: 
Hnrolled bill and journal see infra 
§§ 124, 125. 
ee act and journal see infra 


53. See constitutional and statuto- 
ry provisions. 


54. Niven v. Road Improvement 
Dist. No. 14 of Jefferson County, 200 
S.W. 997, 132 Ark. 240. 


55. Niven v. Road Improvement 
Dist. No. 14 of Jefferson County, su- 
pra. 


[a] Becord becomes “the journal” 
when finally made and without any 
regard to the time when it is deliv- 
ered to the secretary of state for 
printing or custody. Portland Gold 
Mining Co. v. Duke, 191 F. 692, 113 
C.C.A. 316. 

56. Necessity for entry of propos- 
ed constitutional amendments on 
journals see Constitutional Law § 27. 


57. Perry v. State, 214 S.W. 2, 139 
Ark. 227; State v. Cox, 178 N.W. 913, 
105 Neb. 75. 

[a] Rescission from amendments. 
—It is not essential that the journals 
shall show the fact that amendments 
were receded from, in the absence of 
any express requirement to that ef- 
fect. Perry v. State, 214 S.W. 2, 139 
Ark. 227." 


58. Perry v. State, supra. 
59. Peo. v. Leddy, 123 P. 824, 53 
Colo. 109. 


60. State v. Bethea, 55 So. 550, 61 
Fla. 60. 

61. Chicago B. & Q. R. Co. v. 
Smyth, 103 F. 376; Cotting v. Kansas 
City Stock-Yards Co., 82 F. 839; In 


STATUTES 


re Division of Howard County, 15 
Kan, 194. 


Gas Chitasos Bar ir OreaR. Coy ivi. 
Smyth, 103 F. 376; Cotting v. Kan- 
sas City Stock-Yards Co., 82 F. 839; 
Stephens v, Labette Co., 98 P. 790, 79 
Kan. 153 (holding that the absence of 
any title to the bill as first amended 
and passed by the house and as shown 
by the journals was not fatal to the 
validity of the act). See Carswell v. 
Wright, 66 S.H. 905, 133 Ga. 714 (pro- 
vision requiring that each MHouse 
shall keep a journal of its proceed- 
ings, and that each bill shall be read 
three times and on three different 
days before it shall be passed, does 
not require that the full title of the 
bill be recorded in the journal). 


“There was no such duty imposed 
on the general assembly by the con- 
stitution of entering on the 
journals of both or either of the hous- 
es, in ipsiesimis verbis, the title of 
every bill or act they might adopt.” 
Nelson v. Haywood County, 20 S.W. 
1, 3, 91 Tenn. 596. 


63.. Dakota County School District 
ve Chapman, 152 F. 887, 82 C.C.A. 35 
[eert den: 27 S/Ct: 792, 205 U.S. (546, 
51 L.Ed. 923]; Chicago B. & Q. R. Co. 
v. Smyth, 103 F. 376; Illinois Cent. 
R. Co. v. Peo., 33 NE. 173, 143 Ill. 434, 
19 L.R-A. 119 [rev on other grounds 
16 S.Ct. 1096, 168 U.S. 142, 41 L.Ed. 
107]; Tyson v. City of Salisbury, 66 
S.B. 532, 151 N.C. 468. 


Number not a necessary part of bill 
see infra § 146. 


64. U.S.—Cotting v. Kansas City 
Stock-Yards Co., 82 F. 839. 


Ga.—Carswell vy. Wright, 
905, 133 Ga. 714. 


Ill.—TIllinois Cent. R. Co. v. Peo., 
33 IN. Hi 173,) 143 “Til. 434,119) Le RvA. 
119 [rev on other grounds 16 S.Ct. 
1096, 163 U.S. 142, 41 L.Ed. 107]. 


La.—East Jefferson Waterworks 
Dist. No. 1 v. Caldwell & Co., 127 So. 
739, 170 La. 326. 


Mo.—Ex p. Seward, 253 S.W. 356, 
299 Mo. 385, 31 A.L.R. 665 [error dism 
44 S.Ct. 355, 264 U.S. 599, 68 L.Ed. 
869]. 


Tenn.—State v. Swiggart, 192 S.W. 
75, 118 Tenn. 556; Nelson v. Haywood 
County, 20 S.W. 1, 91 Tenn. 596. 


“In describing the various bills 
. . » passed, it is only necessary 
that the journal indicate by appropri- 
ate terms or description the general 
nature of the measure, so as to iden- 


66 S.E. 
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it is left to the discretion of either house to enter 
it or not as it may see fit.59 
the constitution does not regulate the manner in 
which bills are referred to in the journals, the courts 
can impose no such regulation;*° and in the absence 
of special constitutional or statutory requirements 
it is not essential that the journal should contain 
either the body®** or title®? of the bill but it is suf- 
ficient for a journal to describe a bill by its num- 
ber®® or other designation sufficient to preserve the 
identity of the bill with reference to the proceed- 
ings had upon it®* and show that it was regularly 
and constitutionally enacted.®® . 


Mistake or fraud. The journal cannot be im- 
peached on the ground of mistake or fraud.°® 


[§ 96] (2) Showing Compliance with Constitu- 
tional Requirements.°” 
by either house the journal thereof should show af- 
firmatively that all the constitutional requirements 
were complied with by it;°*.but the mere failure 


Furthermore where 


In the passage of a bill’ 


tify it as ‘having been proceeded with 
in compliance with the constitution- 
al requirements.” Carswell vy. Wright, 
66 S.E. 905, 908, 133 Ga. 714. 


[a] Beason for rule—“No mem- 
ber of either House .. could 
have misunderstood what he was do- 
ing when he voted in favor of the pas- 
sage of the bill; and this would seem - 
to be the crucial test by which to de- 
termine whether the bill was passed 
intelligently, and in accordance with 
the requirements of the constitution, 
and with the due observance of legis- 
lative procedure.” Tyson y. City of 
Sal lepurys 66 S:.B. -532, 534, 151 N:C. 


{b] Illustration.—Entry in the 
house journal of an act as a bill to 
raise revenue in support of the peni- 
tentiary system, by placing license 
taxes on the manufacture and sale of 
imitation beer and for other purpos- 
es, sufficiently identified the act 
though it also attempted to tax imi- 
tations, and substitutes for ale, wine, 
whisky, and other spirituous or malt 
liquors, and regulated the sale there- 
of. Carswell v. Wright, 66 S.E. 905, 
1383 Ga. 714. 


[ec] An abbreviated title is suffi- 
cient. Dakota County School Dist. 
No. 11 v. Chapman, 152 F. 887, 82 
C.C.A. 35 [cert den 27 S.Ct. 792, 205 
U.S. 545, 51 L.Ed. 923]. 


65. State v. Swiggart, 102 S.W. 75, 
118 Tenn. 556. See also infra § 96. 


66. McCulloch vy. State, 11° Ind. 
424; In re Opinion of the Justices, 
120 A. 868, 45 R.I. 289 (advising that 
the court would not assume to con- 
tradict or impeach the journal upon 
any charge of fraud or mistake, or to 
pass upon a disputed question of fact 
as to what proceedings were taken). 


Correction of errors see infra § 97. 


67. Necessity of showing compli- 
ance with particular requirements see 
cross references supra § 94 note 52. 


68. U.S.—Coler vy, Stanly County, 
89 F. 257 [aft 113 ®. 705, 51 C.C.A. 
379, rev reh 96 F. 284, 37 C.C.A. 484 
(aff 28 S.Ctl 811, 190 U.S. 437, 47 L. 
Hd. 1126)]. 


Ala.—Montgomery Beer Bottling 
Works v. Gaston, 28 So. 497, 126 Ala. 
425, 85° Am.S.R. 42; 51 L.R.A. 396; 
Walker y. Griffith, 60 Ala. 361. 


Ark.—Pelt v. Payne, 30 S.W. 426, 60 
Ark, 637, 90 Ark. 600, 134 Am.S.R. 45; 
Smithee v. Garth, 33 Ark. 17; Worth- 
en v. Badgett, 32 Ark. 496; Burr v. 
Ross, 19 Ark. 250. 
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of the journal to show every step required by the 
constitution in the passage of bills will not neces- 
sarily render the law void,®® and a compliance will 
be presumed, notwithstanding the failure of the 
journal to show such compliance, where it other- 
wise appears that the legislature has expressed its 
will in accordance with the constitution.’° 


ever, it has been held that where 


expressly requires a fact to be recorded in the jour- 
nals, it will be presumed from their silence in re- 
spect to the matter that the requirement was dis- 
If it appears from the journal that 
a bill had not been actually passed it cannot become 


regarded.*+ 


Fla.—Volusia County v. State, 125/33 N.E. 173, 143 


So. 375, 818, 98 Fla. 1166. 


Tdaho.—Cohn y. Kingsley, 49 P. 985, 
5 Idaho 416, 38 L.R.A. 74. 


Tll.—Peo. v. Starne, 35 Ill. 121, 85 
Am.D. 348; Spangler v. Jacoby, 14 
TMI 297%) 58 AmiD. 572. 


Ind.—McCulloch v. State, 11 Ind. 
424. 


Mich.—McClellan vy. Stein, 201 N.W. 
209, 229 Mich. 203. 


Minn.—State v. Hastings, 24 Minn. 
78. But see Lincoln y. Haugan, 48 
N.W. 196, 45 Minn. 451. 


Mo.—State v. Mead, 71 Mo. 266. 


Neb.—State v. Burlington, etc., R. 
Co., 84 N.W. 254, 60 Neb. 741; Web- 
ster vy. Hastings, 81 N.W. 510, 59 Neb. 
563. 


N.C.—Stanly Co. v. Snuggs, 28 S.E. 
539, 121 N.C. 394, 39 L.R.A. 439. 


Ohio.—State v. Kiesewetter, 12 N. 
BE. 807, 45 OhioSt. 254; Miller v. State, 
3 OhioSt. 475. 


Tenn.—Nelson vy. Haywood County, 
20 S.W. 1, 91 Tenn. 596; Williams v. 
State, 6 Lea 549. 


Wis.—State v. 
759, 94 Wis. 369. 


Wyo.—State v. Swan, 51 P. 209, 7 
Wyo. 166, 75 Am.S.R. 889, 40 L.R.A. 
195. 


fa] Journals held not to disclose 
any irregularity see Bush v. Martin- 
eau, 295 S.W. 9, 174 Ark. 214; State 
v. Bowman, 118 S.W. 711, 90 Ark. 174; 
Rushton v. State, 50 So. 486, 58 Fla. 
94; In re Opinion of the Judges, 180 
N.W. 957, 48 S.D. 648. 


69. Ex p. Seward, 253 S.W. 356, 
299 Mo. 385, 31 A.L.R. 665 [error dism 
445SiCt., 335,264 U-S. (599,68. L.bd: 
8691; State ex rel. v. Field, 24 S.W. 
Woe, DUS MO6. 593. 


[a] Constitutional provisions that 
each house shall keep a journal of 
“its proceedings” do not require the 
entry of the time of return of a bill 
by the governor without his approval. 
Parkinson y. Johnson, 117 P. 1057, 160 
Cal. "756. 


70. Ala.—Hx p. Howard-Harrison 
Iron Co., 24 So. 516, 119 Ala. 484, 72 
Am.S.R. 928; Hall v. Steele, 2 So. 650, 
eas 562; State v. Buckley, 54 Ala, 
599. 


Ark.—Ruddell v. Gray, 285 S.W. 2, 
171 Ark. 547; Perry v. State, 214 S.W. 
2, 139 Ark. 227; State v. Bowman, 
118 S.W. 711, 90 Ark. 174. 


Dak.—Territory vy. O’Connor, 41 N. 
W. 746, 5 Dak. 397, 3 L.R.A, 355. 


Ga.—Fullington v. Williams, 27 S. 
#H. 183, 98 Ga. 807. \ 


Ill.— Illinois Cent. R. Co. v. Peo., 


Wendler, 68 N.W. 


STATUTES 


a law.?? 


How- 
the constitution 


Tll. 484, 19 L.R.A. 
119 [rev on other grounds 16 S.Ct. 
1096, 168 U.S. 142, 41 L.Ed. 107]. 


ee eee eee v. ‘State, i" Ind: 
424, 


Kan.—In re Taylor, 55 P. 340, 60 
Kan. 87; Homrighausen y. Knoche, 
50 P. 879, 58 Kan. 646; State v. Fran- 
cis, 26 Kan. 724; In re Division of 
Howard County, 15 Kan. 194. 


La.—Hollingsworth v. Thompson, 
ie So. 1, 45 La.Ann. 222, 40 Am.S.R. 
0. 


Mo.—Ex p. Seward, 253 S.W. 356, 
299 Mo, 385, 31 A.L.R. 665 [error dism 
44—S.Ct. 355, 264 U.S. 599, 68 L.d. 
869]; State v. Mead, 71 Mo. 266. 


Neb.—State vy. Cox, 178 N.W. 918, 
105 Neb. 75. 


Or.—McKinnon y. Cotner, 49 P. 956. 
30 Or. 588. 


Tenn.—Williams v. State, 6 Lea 549. 


Utah.—Ritchie v. Richards, 47 P. 
670, 14 Utah 345. 


71. Ala.—dJefferson County v. 
Crow, 87 So. 469, 141 Ala. 126; State 
v. Buckley, 54 Ala. 599. 


Ark.—Ruddell v. Gray, 285 S.W. 2, 
171 Ark. 547; State v. Bowman, 118 
S.W. 711, 90 Ark. 174. See Perry v. 
State, 214 S.W. 2, 139 Ark. 227 (dictum 
to that effect). But see Connor vy. 
Blackwood, 2 S.W.(2d) 44, 176 Ark. 
139 (holding that a compliance even 
with express provisions will be pre- 
sumed in the absence of an affirmative 
showing of a lack of compliance, and 
that the mere silence of the journals 
does not constitute such a showing). 


Colo.—Peo, v. Leddy, 123 P. 824, 53 
Colo. 109. 


Del.—Rash y. Allen, 76 A, 370, 24 
Del. 444. 


Fla.—Volusia County v. State, 125 
Se ee 818, 98 Fla. 1166 (recognizing 
rule). 


. Neb.—State v. Cox, 178 N.W. 913, 
105 Neb. -75. 


Tenn.—Webb v. Carter, 165 S.W. 
426, 129 Tenn. 182; Williams v. State, 
6 Lea 549. 


Utah.—Ritchie v, Richards, 
670, 14 Utah 345, 


[a] Where constitution does not 
expressly require steps in the enact- 
ment of laws to be shown, it will not 
be presumed from the mere silence of 
the journals that either house has dis- 
regarded a constitutional requirement. 
Volusia County v. State, 125 So. 375, 
818, 98 Fla. 1166. 


72. Ark.—Connor y. Blackwood, 2 
‘S.W.(2d) 44, 176 Ark. 139; Ewing v. 
McGehee, 275 S.W. 766, 169 Ark. 448; 
Perry v. State, 214 S.W. 2, 139 Ark. 
227; Mechanics’ Building & Loan 


47 P. 


For later cases, developments and changes in the law see Annotations, 


[§§ 96-98 


[§ 97] ¢. Correction of Entries. The same legis- 
lature has power to correct its record and journal 
so as to make them speak the truth,’? and when 
corrected the journal’shall stand as if it was orig- 
inally so made.*4 
rectness of its journal rests solely in the legislative 
bodies themselves.*® 


[§ 98] d. Construction. The same principles that: 
are applicable to the construction of statutes’® have 
been applied by the courts to the construction and 
interpretation of entries in the journals, relating to 
the introduction and passage of bills,“* and accord- 


The power to determine the cor- 


Ass’n v. Coffman, 162 S.W. 1090, 110 
Ark. 269; Smithee v. Campbell, 41 
Ark. 471; Smithee v. Garth, 33 Ark. 
17; Burr v. Ross, 19 Ark. 250. See 
Bush y. Martineau, 295 S.W. 9, 174 
Ark. 214 (recognizing the rule). 


Colo.—Andrews v. Peo., 79 P. 1031, 
33 Colo. 193, 108 Am:S.R. 76. 


Del.—Rash y. Allen, 76 A. 370, 24 
Del. 444. 


Fla.—Volusia County v. State, 125 
So. 375, 813, 938 Hila, £166. 


, Ind.—McCulloch y. State, 11 Ind. 
24, 

Kan.—State v. Fleeman, 171 P. 618, 
}102 Kan. 670. 


Mo.—State ex rel. Schmoll v. Dra- 
belle, 170 S.W. 465, 261 Mo, 515. 


Neb.—Webster v. Hastings, 77 N. 
W. 127, 56 Neb. 669. 
Schultz, 174 N.W. 


N.D.—State v. 
81, 44 N.D. 269. 


S Ohio.—Fordyce v. Godman, 20 Ohio 
tab. 


Or.—State v. Boyer, 165 P. 587, 84 
One Sis 


Wis.—State v. Wendler, 
759, 94 Wis. 369. 


“The journal to be Kept by the two 
houses of the General Assembly, 
ought to be a complete and perfect 
record of its proceedings, and if it 
appears affirmatively on the journal 
that in the passage of any bill, some 
mandatory provision of the Constitu- 
tion has not been complied with, it 
will be fatal to the validity of the 


68 N.W. 


statute.” Smithee v. Garth, 33 Ark. 
Rae 
[a] Journal held not to show af- 


firmatively that the same bill was not 
passed by both houses where commit- 
tee of the whole in the house reported 
the bill, which had already passed the 
senate, with the recommendation that 
the ‘“‘House amendments” be. en- 
grossed and that the bill be placed 
on the calendar for third reading, and 
subsequently it further appears that 
the bill “with all of its amendments” 
having been printed, was passed, but 
where in the report to the senate of 
the fact of passage, no amendments 
were mentioned, and the bill as au- 
thenticated, signed, and enrolled did 
not_contain any amendments. State 
v. Cox, 178 N.W. 918, 105 Neb. 75. 


73. Richmond County y. Farmers” 
Bank, 6tcSibie S60 clove NEC woe 7 nok 
Ann.Cas,. 812. See also States § 73. 


74 Richmond County v, Farmers’ 
Bank, supra, 


75. In re Opinion of the Justices,. 
120 A. 868, 45 RI, 289, 


76. See infra § 563 et seq. 
77. See cases infra this section. 


same title and section number, 


§§ 98-101] 


ingly it has been held that, in construing the min- 
utes of the journals with reference to a bill, the 
chief consideration is to determine the meaning of 
the words used;** and, if the journals are suscepti- 
ble of two constructions, then the one that will 
sustain the law must be adopted.7®° Where entries 
in the journals of the houses are somewhat inconsist- 
ent, the journals of either house must be accorded the 
greater weight as to its own action upon the bill.8° 
Inferences from silence and omission cannot prevail 
against affirmative declarations of the legislative 
record.®t Journal entries which the constitution 
requires to be made must control over those which 
are not so required, when there is a conflict between 
them.§? 


[§ 99] 8. Legislature Rules and Compliance 
Therewith. Each house of the legislature, by virtue 
of constitutional provisions,8* and under general 
principles of parliamentary law,°* has the power to 
determine for itself rules and orders to govern it 
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to all matters relating to the exercise of their rights, 
powers, and privileges.*? The power to make rules 
is absolute, if exercised within prescribed limita- 
tions,** but an act will not be declared invalid be- 
cause of a noncompliance with such rules.87 


[§ 100] H. Approval by Local Authorities Prior 
to Presentation to Executive. Constitutional pro- 
visions for reference to and adoption by local au- 
thorities of certain specified bills prior to their 
presentation to the executive®®’ are mandatory and 
compliance therewith is essential to the validity of 
such a bill.8® Such constitutional provisions should 
receive a liberal construction,®® but should not be 
so construed as to embrace a bill not within the 
terms or intent of the particular provision.®! 


\ 


- [§ 101] I. Approval or Veto by Executive Au- 
thority®?—1. In General. Under the system of goy- 
ernment adopted in this country the chief executive, 
either the president or a governor, is a part of the 


in the various stages of legislation, and in relation 


78. Peo. v. Brady, 105 N.E. 1, 262 
IM STS. 

79. Peo. v. Brady, supra. 

80. State v. Fleeman, 171 P. 618, 


102 Kan. 670. 


[a] Last entry in the journal of 
either house is conclusive with re- 
spect to what that house did with the 
bill. State v. Fleeman, 171 P. 618, 102 
Kan. 670. 


81. State v. Fleeman, supra. 


82. Volusia County v. State, 
So. 375, 813, 98 Fla. 1166. ‘ 


83. See constitutional provisions. 
84. See Parliamentary Law §§ 3, 4. 


85. Crawford v. Gilchrist, 59 So. 
963, 64 Fla. 41, Ann.Cas.1914B 916; 
Peo: v. Devlin, 33 N.Y. 269, 88 Am.D. 
877; State v. Cumberland Club, 188 
S.W. 583, 136 Tenn. 84. See also 
States § 67. 


sé. U. S. v. Ballin, 12 S.Ct. 507, 
144 U.S. 1, 5, 36 L.Ed. 321. 


“Tt may not by its rules ignore con- 
stitutional restraints or violate fun- 
damental rights, and there should be 
a reasonable relation between the 
mode or method of proceeding estab- 
lished by the rule and the result 
which is sought to be attained. But 
within these limitations all matters 
of method are open to the determina- 
tion of the house, and it is no im- 
peachment of the rule to say that 
some other way would be better, 
more accurate or even more just. It 
is no objection to the validity of a 
rule that a different one has been 
prescribed and in force for a length 
of time. The power to make rules is 
not one which once exercised is ex- 
hausted. It is a continuous power, 
always subject to be exercised by the 
house, and within the limitations sug- 
gested, absolute and beyond the chal- 
lenge of any other body or tribunal.” 
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wU. S. v. Ballin, supra. 

87. Ala.—Goodwin v. State Board 
of Administration, 102 So. 718, 212 
Ala. 453. 


Ark.—St. Louis, ete., R. Co. v. Gill, 
15°S.W. 18, 54 Ark. 101, 11 L.R.A. 452 
[aff 15 S.Ct. 484, 156 U.S. 649, 39 L, 
Ed. 567]. 


Okl.—Sweitzer v. 
1094, 5 Okl. 297. 


S.C.—State v. Brown, 
8355.C. 5st. 


Tenn.—State v. Cumberland Club, 


Territory, 47 P. 


11 S.E. 641, 


188 SW. 583, 136 Tenn. 84. 


Wis.—In re Ryan, 50 N.W. 187, 80 
Wis. 414; McDonald v. State, 50 N.W. 
185, 80 Wis. 407. 


But see Peo. v. Devlin, 33 N.Y. 269, 
88 Am.D. 377 (stating that when such 
rules have been established, they be- 
come the law of that body for such 
purpose, and cannot be arbitrarily de- 
parted from in order to conduct the 
proceedings by other rules, not known 
or adopted by such body). 


88. See constitutional provisions. 
See also Constitutional Law § 366 et 
seq. 


Presentation to executive see infra 
§§ 102-105. 


89. Chrystal v. New York, 71 N.Y. 
S. 352, 63 App.Div. 93. - 


[a] Rule applied to a bill requir- 
ing a specified city to pay to a person 
in whose favor no legally enforceable 
claim exists a sum of money, and au- 
thorizing such person to commence 
and maintain an action against the 
city to recover it, relates to the “gov- 
ernment, property, or affairs’ of the 
city. Chrystal v. New York, 71 N.Y.S. 
352, 63 App.Div. 93. 


90. Chrystal v. New York, supra. 


[a] Reason for rule.—‘‘These con- 
stitutional provisions are remedial in 
their nature, for the protection of the 
cities of the state; and there is no 
reason why they should not receive 
a broad and liberal construction, 
which would carry out the beneficial 
intention of the people in providing 
that these special city acts should 
not be passed without giving to the 
municipalities an opportunity to pre- 
sent such objection as exists to their 
passage.” Chrystal v. New York, 71 
N.Y.S: 352, 355, 63 App.Div. 93. 


91. McGrath v. Grout, 63 N.E. 547, 
Lit NEY 


[a] Thus a bill relating to the 
compensation of a county office, an- 
nexing to it a salary and requiring 
fees for official services to be paid 
into the treasury of a city within the 
limits of which the county is com- 
prised and which is designated by the 
state as an agency for conducting 
some of the affairs of the county, re- 
lates only to county affairs and can- 
not be regarded as a special city law 
within the purview of a constitution- 
al provision requiring measures of 
the latter nature relating to the prop- 
erty, affairs or government of such 
cities to be transmitted to the mayor 


law-making power ;°? 


and while engaged in con- 


of the city affected for approval or 
disapproval. McGrath v. Grout, 63 
INGE SAT MAREN aT. 


92. Acts under initiative and ref- 
erendum see infra § 303. 


Approval of ordinance by mayor 
ae Municipal Corporations §§ 827, 


93. U.S.—In re Richardson, 20 F. 
Cas.No. 11,777, 2 Story 571. 


Ariz.—Fairfield v. Foster, 
319, 25 Ariz. 146. 


Cal.—Parkinson v. Johnson, 117 P. 
1057, 160 Cal. 756; Fowler v. Peirce, 
2 Cal. 165. 


Colo.—Stong v. Peo, 220 P. 999, 74 
Colo. 283. 


Conn.—State v. New London Say. 
Bank, 64 A. 5, 79 Conn. 141. 


Fla.—Croissant v. De Soto Impr. 
Co., 101 So. 37, 87 Fla. 530; State v. 
Wee 4 So. 899, 24 Fla. 293, 12 Am.S.R. 


214 P. 


Ga.—Danielly v. Cabaniss, 52 Ga. 
211; Solomon y. Cartersville Comrs., 
41 Ga. 157. 


Ill.—Peo. v. Lueders, 119 S.E. 339, 
283 Ill. 287. 


Ind.—Woessner v. Bullock, 93 N.E. 
LObG;) L76alnds 16 6ier 


Kan.—State v. Sessions, 115 P. 641, 


84 Kan. 856, Ann.Cas.1912A 796. 


Ky.—Cammack v. Harris, 29 S.W. 
(2d) 567, 234 Ky. 846. 


La.—State v. Fagan, 22 La.Ann. 545 
[aff 16 Wall. (U.S.) 36, 21 L.Ed. 394]; 
Cheyron v. Atty.-Gen., 12 La. 315. 


Me.—Stuart v. Chapman, 70 A. 1069, 
104 Me. 17. 


Mass.—Tuttle v. Boston, 
350, 215 Mass. 57. 


Miss.—State v. Jones, 64 So. 241,. 
106 Miss. 522 [suggestion of error 
overr 64 So. 469]. 


Mo.—State v. Bicker, 235 S.W. 1017, 
290 Mo. 560. 


Mont.—Evers v. Hudson, 92 P. 462, 
36 Mont. 135. 


Neb.—State v. Junkin, 113 N.W. 
256, 79 Neb. 532; Weis v. Ashley, 81 
N.W. 318, 59 Neb. 494, 80 AmSR 704; 
State v. Crounse, 55 N.W. 246, 36 Neb. 
835, 20 L.R.A. 265. 


Nev.—School Dist. No. 1 v. Ormsby 
Co., 1 Nev. 334. 


N.H.—In re Opinion of the Jus- 


102 N.E.. 


576 [59 C.J.] 


sidering bills which have been passed by the legis- 
lature and which are presented to him for approval 
or disapproval, the governor is acting in a legisla- 
tive capacity,°* or is exercising a power which is 
essentially legislative in character,®® and is not act- 
Constitutional pro- 
visions regulating the presentation,®’ approval,°® 
and veto®® of bills by the executive are mandatory,' 
and the procedure as thus established cannot be’ 
enlarged, curtailed, changed, or qualified, by the 
Different constitutional provi- 
sions regulating the approval by the governor of 
measures passed by the legislature must be construed 


ing in an executive capacity.®°® 


legislative body.? 


together.* 


[§ 102] 2. Presentation to Executive—a. Neces- 
sity for Presentation. When it is provided by con- 


tices, 81 A. 170, 76 N.H. 601. 


N.J.—In re Jaegle, 85 A. 214, 83 
N.J.Law 3138. 


N.Y.—Peo. v. Bowen, 21 N.Y. 517 
[rev on other grounds 30 Barb. 24]. 


Okl.—Peebly v. Childers, 217 P. 
1049, 95 Okl. 40. 


Pa.—Com. v. Barnett, 48 A. 976, 199 
Pa.St. 161, 55 L.R.A. 882. 


S.D.—Erskine v. Pyle, 213 N.W. 500, 
51..S.D., 262. 


Tenn.—Cooper v. Nolan, 
(2d) 274, 159 Tenn. 379. 


Tex.—Fulmore v. Lane, 
405, 1082, 104 Tex. 499. 


Vt.—Hartness v. Black, 114 A. 44, 
95 Vt. 190. 


Wash.—Gottstein v. Lister, 153 P. 
595, 88 Wash. 462, Ann.Cas.1917D 
1008. 


W.Va.—Capito v. Topping Co., 64 
oe 845, 65 W.Va. 587, 22 L.R.A.N.S. 
1080. 


Approval or veto by mayor see Mu- 
nicipal Corporations §§ 826-834. 


94. Cal.—Lukens v. Nye, 105 P. 
593, 156 Cal. 498, 36 L.R.A.N.S. 244, 
20 AnnCas 158; Fowler v. Peirce, 2 
Cal. 165. 


Colo.—Stong v. Peo., 220 P. 999, 74 
Colo. 283. 


Neb.—Elmen v. State Bd. of Equali- 
zation & Assessment, 231 N.W. 772, 
120 Neb. 141. 


Nev.—School Dist. No. 1 v. Ormsby 
Co., 1 Nev. 334. . 


Okl.—Peebly v. Childers, 217 P. 
1049, 95 Okl. 40; Regents of State 
Univ. v. Trapp, 113 P. 910, 28 Okl. 83. 


19 S.w. 


LS SVG 


140 S.W. 


Tenn.—Cooper v. Nolan, 
(2d) 274, 159 Tenn. 379. 


Tex.—Fulmore v. Lane, 140 S.Ww. 
405, 1082, 104 Tex. 499; Teem v. 
State, 183 S.W. 1144, 79 Tex.Cr. 285. 


Wash.—Gottstein v. Lister, 153 P. 
595, 88 Wash. 462, Ann.Cas.1917D 1008 
[cit Cyc]; Spokane Grain, etc., Co. 
wv. Lyttaker, 109 P. 316, 59 Wash. 76; 
1 Blackstone Comm. p 361. 


See Hartness v. Black, 114 A. 44, 
95 Vt. 190 (stating that the power 
of revision possessed by the governor 
is not given as a coérdinate legisla- 
tive branch, but as a function in leg- 
islation peculiar to the legislative de- 
partment). 


[a] Personal duty.—‘‘The 
thus reposed is personal. It is vested 
in the governor alone. It cannot be 
delegated. He is not required to con- 
fer with the council. While he may 


trust 
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[[§§ 101-102 


\ 


stitution that a bill* shall not become a law until 
presented to the executive for his approval or veto,” 
such a provision is mandatory.® 
provision that certain officers shall be elected by the 
people in a manner and at a time to be provided by 
the legislature, contemplates action by the entire teg- 
islative machinery, and a bill passed pursuant to 
such provision must be submitted to the governor 
for his approval.’ Where a greater number of votes 
is required by the constitution for the original pas- 
sage of a bill than is necessary to repass the same 
bill over the governor’s veto, the bill must neverthe- 
less be presented to the governor for his approval.® 


A constitutional 


Resolutions. The necessity of presenting a resolu- 


seek information or advice from the 
council or from any other source, the 
final responsibility for approval or 
disapproval is wholly his.” In re 
Opinion of Justices, 102 N.E. 644, 645, 
214 Mass. 602. 


95. Ariz.—Fairfield v. Foster, 
P2319, 225 sArize 146. 


Ind.—Woessner vy. Bullock, 93 N.E. 
1057, 176 Ind. 166. 


Ky.—Cammack v. Harris, 29 S.W. 
(2d) 567, 234 Ky. 846. 


N.Y.—City of Long Beach v. Pub- 
lic Service Commission of New York, 
164 N.E. 5538, 249 N.Y. 480. 


Pa.—Com., v. Barrett, 48 A. 976, 199 
Pa. 161, 55 L.R.A. 882. 


{a] Under constitutional amend- 
ment vesting the legislative authority 
in a legislative assembly, but reserv- 
ing to the people the power to enact 
or reject laws, and providing that 
the veto power of the governor shall 
not extend to measures referred to 
the people, the veto power of the gov- 
ernor is not withdrawn, except to the 
extent stated, whether such power is 
legislative or executive. State ex rel. 
Lashly v. Becker, 235 S.W. 1017, 290 
Mo. 560. 
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96. See cases supra notes 94, 95. 
97. See infra § 102. 
98. See infra § 110. 
99. See infra § 112. 


1. Conn.—State v. New London 
Sav. Bank, 64 A. 5, 79 Conn. 141. 


Fla.—Amos v. Gunn, 94 So. 615, 84 
Fla, 285. 


Ga. — Solomon Vv. 
Comrs., 41 Ga. 157. 


Ill_— Peo. v. Lueders, 119 N.E. 339, 
283 Ill. 287; Burritt v. State Contract 
Comrs., 11 N.B. 180, 120 Ill. 322. 


Cartersville 


N.H.—In re Opinion of the Justices, 
81 A. 170, 76 N.H. 601. 


Tenn.—Daughtery v. State, 20 S.W. 
(2d) 1042, 159 Tenn, 573. 


W.Va.—Capito v. Topping, 64 S.E. 
845, 65 W.Va. 587, 22 L.R.A.N.S. 1080. 


2. U.S.—Okanogan, Methow, San 
Poelis (or San Poil), Nespelem, Col- 
ville, and Lake Indian Tribes or 
Bands of State of Washington v. U. 
S., 49 S.Ct. 463, 279 U. S. 655, 73 L.Ba. 
894 [aff 66 Ct.Cl. 26]. 


Fla.—Amos v. Gunn, 94 So. 615, 84 
Fla. 285. 


Ind.—State v. Grant Superior Court 
172 N.B. 897. a 


Mass.—Tuttle v. Boston, 


102 N.E. 


tion to the executive for his approval or disapproval 
depends upon the nature of the particular resolu- 


350, 215 Mass. 57. 


Mont.—Evers v. Hudson, 92 P. 462,. 


36 Mont. 135. 


Neb.—State v. Junkin, 
256, 79 Neb. 532. 


Tenn.—Daughtery v. State, 20 S.W. 
(2d) 1042, 159 Tenn. 573. 


See Prevestin v. Derby, etec., De- 
veloping Co., 151 A. 518, 112 Conn. 129, 
70 A.L.R. 1426 (legislature cannot by 
statute create a presumption that 
presentation of bills to governor has 
been made in accordance with consti- 
tutional provisions). 


[a] Provision in bill making gov- 
ernor’s approval a condition preced- 
ent to its validity held unconstitu- 
tional, the constitutional procedure 
being exclusive. State vy. Grant Su- 
perior Court, (Ind.) 172 N.E. 897. 


3 Clark v. Boyce, 185 P. 136, 20 
Ariz. 544; Erskine v. Pyle, 213 N.W. 
500, 51 S.D. 262. 


Constitutional provisions construed 
as a whole generally see Constitution- 
al Law §§ 55-61. 


4 [a] “Bill” as used in consti- 
tutional provision that all “bills” shall 
before becoming a law be presented 
to the governor, has reference to the 
last writing which contains all the 
amendments and changes made by the 
legislature and which is the reposi- 
tory of the last expression of the 
legislative purpose. Amos v. Gunn, 
94 So. 615, 84 Fla, 285. 


5. See constitutional provisions. 


6. <Ariz.—Clark vy. Boyce, 185 P. 
136, 20 Ariz. 544. 


Idaho.—Katersdahl v. Daugherty, 
164 P. 1017, 30 Idaho 356. 


Mo.—Nichols vy. Robinson, 211 S.w. 
11, 277 Mo, 483. 


N.H.—In re Opinion of Justices, 81 
A. 170, 172, 76 N.H. 601. 


113 N.W. 


N.J.—In re Jaegle, 85 A. 214, 83 
N.J.Law 313. See cases infra this 
section. 


“In the absence of evidence of the 
facts by which, under the Constitu- 
tion, laws may be enacted without 
the Governor’s approval, his approval, 
attested by his signature, is as essen- 
tial to the valid enactment of a law as 
its passage by each branch of the leg- 
islature.”’ In re Opinion of Justices, 
supra. 


7. State v. Jones, 64 So, 241, 106 
Miss. 522 [suggestion of error overr 
64 So. 469]. 


8. State v. Crounse, 55 N.W. 246, 
36 Neb. 835, 20 L.R.A. 265. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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§§ 102-104] 


tion.® It has been held that a constitutional re- 


quirement that every vote, resolution, or order to 


whieh concurrence of both houses may be neces- 
sary shall be presented to the governor before be- 
coming a law, applies only to resolutions or orders 
which are legislative in character,1° and does not 
require presentment of resolutions made pursuant 
to statutory provisions,'! or of resolutions which 
relate to mere matters of procedure.12. A joint res- 
olution of the houses of the legislature recalling a 
bill which has been presented to the governor!® is 
not such a measure as requires its presentation to 
the governor.!# 


[§ 103] b. Time of Presentation. A bill must be 
presented to the executive after its final passage 
by both houses of the legislature,t® and if through 
mistake the executive acts upon a bill presented 
to him without its having been legally passed by ei- 
ther house of the legislature, the law is a nullity.1° 


Before or after adjournment of legislature. 
Where no time for the presentation of a bill duly 
passed has been provided, it has been held that a 
bill cannot be presented to the governor after the 
adjournment of the legislature,’ although there is 
other authority holding that such presentment may 
be made after adjournment.'® Authorities permit- 
ting the presentment of a bill to the governor to 
be made after the final adjournment of the legis- 
lature, where no time for presentment. with respect 
to the adjournment of the legislature is fixed, also 
hold that the presentment. must be made forthwith 
upon the final adjournment if not made prior to 
that time,'® and where the presentment is required 
to be made prior to the adjournment it must be 


9. See cases infra notes 10-14. 
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made so as to allow sufficient time for executive con- 
sideration prior to that time.2° Under a constitu- 
tional provision that no bill shall be presented to 
the governor within two days previous to the final 
adjournment of the legislature, it has been held 
that Sunday shall not be excepted.?1 


Directory provisions. A constitutional provision 
that measures passed by the legislature shall within 
two days thereafter, be signed by the presiding of- 
ficers and presented to the governor, it has been 
said, might be considered as merely directory.22 
Similarly, a provision requiring a bill to be pre- 
sented on the same day that it was certified by the 
presiding officer of each house of the legislature, 
has been held to be directory merely, and a failure 
to comply therewith will not invalidate the law.?2 


Proof of timely presentation. Entries in a rec- 
ord kept by the secretary of state of the official acts 
and proceedings of the executive office as required 
by the constitution, as to the time of the presenta- 
tion of a bill to the governor, will prevail over an 
indorsement on the bill by the secretary of the 
senate as to the time presentation was made.?4 


[§ 104] c. Manner of Presentation. In the ab- 


_ sence of any constitutional provision as to the time 


or place of presentation, any presentation whieh is 
appropriate to the purpose of affording the exec- 
utive’ opportunity for the considerate exercise of 
the discretion vested in him is sufficient.?5 


Place of delivery; usage. The place where the 
governor receives communications from the two 
houses must depend upon usage, and where a place 
has been established by long continued practice and 


members of the|]a bill presented after adjournment 


. 10. In re Contest Proceedings, 47 


N.W. 923, 31 Neb. 262, 10 L.R.A. 803; 
In re Resolutions, 24 Pa.Dist. 721; 
Gilbreath v. Willett, 251 S.W. 910, 148 
Tenn. 92, 28 A.L.R. 1147; Richardson 
v. Young, 125 S.W. 664, 122 Tenn. 471. 


[a] Both joint and _ concurrent 
resolutions come within this rule. In 
re Contest Proceedings, 47 N.W. 9238, 
31 Neb. 262, 10 L.R.A. 803. 


[b] Personal interest of executive 
in resolution.—Where the constitu- 
tion provides that concurrent resolu- 
tions shall be presented to the gov- 
ernor, a resolution will not be valid 
unless so presented, notwithstanding 
the fact that it bears directly upon 
the question of whether or not the 
governor is entitled to hold his office. 
In re Contest Proceedings, 47 N.W. 
923, 31 Neb. 262, 10 L.R.A. 803. 


[ec] Particular joint and concur- 
rent resolutions considered as to ne- 
cessity for presentment to governor 
for his approval see Joint or Concur- 
rent Resolutions, 24 Pa.Dist. 721. 


ll. Gray v. McLendon, 67 S.E. 
859, 134 Ga. 224; Richardson v. 
Young, 125 S.W. 664, 122 Tenn. 471. 


[a] Illustration.—A resolution by 
the majority of the house and senate 
removing a railroad commissioner, 
adopted pursuant to a statute, be- 
comes effective without the signature 
of the governor, since under the stat- 
ute no concurrence of action is neces- 
sary. Gray v. McLendon, 67 S.E. 859, 
134 Ga. 224. p 


12. Richardson v. Young, 125 S.W. 
664, 122 Tenn, 471. 


[a] Zllustrations.—(1) A joint 
resolution enacted under a statute 


first state board of elections shall be 
elected upon a day fixed by joint reso- 
lution of the general assembly (Rich- 
ardson v. Young, 125 S.W. 664, 122 
Tenn. 471) (2) a resolution creating 
a committee charged with the duty of 
investigating the conduct of the presi- 
dent of a state school (Gilbreath v. 
Willett, 251 S.W. 910, 148 Tenn. 92, 
28 A.L.R. 1147) have been held as not 
legislative in character and therefore 
not requiring presentment to the gov- 
ernor. 


13. See infra § 105. 


14. Robinson vy. Ensley, (Ala.) 52 
So. 69; Ensley v. Simpson, 52 So. 61, 
166 Ala. 366. 


15. See constitutional provisions. 


16. See supra § 87; and infra §§ 
124-125. 


17. Amos v. Gunn, 94 So. 615, 84 
Fla. 285; State v. Ryan, 256 P. 811, 
123 Kan. 767; In re Opinion of Jus- 
tices, 81 A. 170, 76 N.H. 601. 


[a] Approval by the governor of 
a bill purporting to have been duly 
passed by the legislature and present- 
ed to him in conformity with the con- 
stitution is equivalent to a certificate 
by the’ governor that it came to his 
possession in due course. Amos v. 
Gunn, 94 So. 615, 84 Fla. 285. 


18. Dow v. Beidelman, 5 S.W. 297, 
49 Ark. 325; Preveslin v. Derby, etc., 
Developing Co., 151 A. 518,-112 Conn. 
129, 70 A.L.R. 1426; State v. McCook, 
147 A. 126, 109 Conn. 621, 64 A.L.R. 
1453; Johnson v. Luers, 99 A. 710, 129 
Md. 521; Lankford v. Somerset Co., 
20 A. 1017, 22 A. 412, 73 Md. 105, 11 
L.R.A. 491; Hartness v. Black, 114 A. 
44,95 Vt. 190. See Nowell v. Harring- 
ton, 89 A. 1098, 122 Md. 487 (holding 


might be expressly approved). 


19. Preveslin v. Derby & Ansonia 
Developing Co., 151 A. 518, 112 Conn. 
129, 70 A.L.R. 1426. See State v. Mc- 
Cook, 147 A. 126, 109 Conn. 621, 64 
A.L.R. 1453 (a bill cannot in any case 
be signed more than three days after 
final adjournment). 


20. State v. Ryan, 256 P. ‘811, 123 
Kan. 767. See State v. Salina, 194 P. 
931, 108 Kan. 271 (approval given May 
10th ineffective when legislature ad- 
journed March 22nd). 

[a] One day previcus to adjourn- 
ment.—Where presentation is re- 
quired one day previous to adjourn- 
ment, before bill will become law if 
the governor fails to act, the presen- 
tation must be made at least twenty- 
four hours before the hour of ad- 
jounnmpents Hyde v. White, 24 Tex. 
138. 

21. State v. Grant Superior Court, 
(Ind.) 172 N.E. 897. 


[a] Custom.—In its interpretation 
of a constitutional provision as to the 
time in which bills shall be presented 
to the governor, the court will adopt 
the interpretation most supported by 
custom. State v. Grant Superior 
Court, (Ind.) 172 N.H. 897. 


22. State v. Ryan, 256 P. 811, 123 
Kan. 767. 
23. State v. Mead, 71 Mo. 266. 


24 Lankford v. Somerset County, 
20 A. 1017, 22 A. 412, 73 Md. 105, 11 
L.R.A, 491. 

25. Harpending v. Haight, 39 Cal. 
US97 2> FAM Re 432 McKenzie v. 
Moore, 17 S.W. 483, 92 Ky. 216, 13 
Ky.L. 509, 14 L.R.A. 251; Wrede v. 
Richardson, 82 N.E. 1072, 77 Ohio St. 
182, 122 Am.S.R. 498. 
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common understanding, the fact that the governor 
is temporarily absent for an hour or for an after- 
noon ought not to affect the presentation, where 
the bill is deposited in the usual place?® by an 
officer of one of the houses,?7 and the attention 
of the governor’s secretary or other person in charge 
of the room ealled to the fact.” 


Person to whom delivered. The bill must be pre- 
sented to the governor or to someone properly rep- 
resenting him.?® The actual possession of the bill 
by another under the explicit direction of the gov- 
ernor is, as a matter of law, in the possession of 
the governor himself.?® <A bill cannot be deemed to 
have been presented to the governor where it has 
not been placed in his possession or in the posses- 
sion of his authorized agents, where there is no 
indication of a deliberate evasion of presentation.?? 
It has been held that a personal offer to deliver a 
bill to the governor at his executive offices, although 
at a late hour of the night, constituted a sufficient 

_ presentation and that actual reception of the bill 
by him is not necessary." 


Proof of presentation. The presumption exists 
when the governor has attached his signature to a 
pill and sent it to the secretary of state, that it was 
properly presented to him.?® When the speaker 
of the house of representatives and president of 
the senate certify that they presented a bill to the 
governor for his approval, it will be presumed that 
they presented such bill to the officer whose ap- 
proval was necessary in order that the bill might 
become law.°* Entries in records kept in the office 
of the governor pursuant to a statutory require- 
ment as to the time and manner of presentation of 
bills to him for consideration and his action there- 
on, cannot be impeached by evidence in pais.25 The 
enrolled bill on file in the office of the secretary 
of state, which appears to have been regularly 
presented and signed by the governor, is conclusive 
as to the regularity of presentment and approval, 
in the absence of a specific and unequivocal charge 


26. In re Opinion of Justices, 45| Fla. 285. 
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[§§ 104-106 
of fraud on the part of the official concerned, and 
unless irregularity of presentment may be estab- 


lished by the legislative journals or by other. exec- 
utive records of equal dignity.*® 


[§ 105] d. Recall after Presentation. In the ab- 
sence of a constitutional restriction the legislature 
may, by concurrent action of both houses, recall a 
bill which has been presented to the governor ;**7 
but such recall will not have the effect of making 
the bill operative as a law,?® or affect the validity 
of the measure as finally passed and approved by 
the executive.*® The recall is effective if a bill 
is willingly returned upon request supported by the 
concurrent action of the two houses, although the 
request is not by means of a joint resolution;+*° 
but after a bill has been passed in the legal and con- 
stitutional form by both houses of the legislature, 
and transmitted to the governor for his signature, 
neither branch of the legislature can, without the 
consent of the other, recall the bill_for the purpose 
of further legislative action thereon.*? 


[§ 106] 3. Time for Executive Action—a. In 
General. Constitutional provisions for a return of 
bills that have been presented to him, by the exec- 
utive, with his approval, veto, or other action there- 
on, within a certain time after presentation, or, if 
an extra period is provided where adjournment in- 
tervenes, within a certain time after the adjourn- 
ment,#? are mandatory.*? When a bill is returned 
to the lezislature at its request** and is again pre- 
sented to the governor for his approval or rejec- 
tion, he has the full period provided by the con- 
stitution thereafter for consideration, as though it 
were a new bill.*5 


Computation of number of days. Where a cer- 
tain number of days is prescribed within which the 
governor must either approve, veto, or return a bill, 
such days are to be computed by exeluding the day 
on which the bill was received and including the 
last day.*® 


house Co. v. Canton Lumber Co., 84 A. 
Teem v. State, 183 


‘N.H. 607. 


27. In re Opinion of Justices, su- 
pra. 


28. See infra text and notes 29-32. 


29. State v. South Norwalk, 58 A. 
759, Tt Conn. 257; Cammack v. Har- 
ris, 29 S.W:(2d) 567, 234 Ky. 846; 
Bie re Opinion of Justices, 99 Mass. 


[a] Delivery to attorney-general 
of a bill for his examination prior to 
consideration. by the governor is not 
a presentation to the governor, where 
the bill is returned by the former to 
the officer of the legislature in charge 
of the presentation and is then pre- 
sented by the latter to the governor. 
eerneen v. Luers, 99 A. 710, 129 Md. 


[b] Delivery to secretary of state 
‘was held insufficient. In re Opinion 
of Justices, 99 Mass. 636. 


30. State v. Grant Superior Court, 
(Ind.) 172 N.E. 897. 


31. Cammack v. Harris, 
(2d) 567, 234 Ky. 846. 


32. State v. Michel, 27 So. 565, 52 
LLa.Ann. 936, 49 L.R.A. 218. 


33. Amos v. Gunn, 94 So. 615, 84 


29 S.W. 


_ Presumptions as to enactment see 
infra § 184 et seq. 


34. Miller v. Hurford, 12 N.W. 832, 
13 Neb. 13. 


85. Wrede v. Richardson, 82 N.E. 
1072, 77 OhioSt. 182, 122 Am.S.R. 498. 


36. Amos v. Gunn, 94 So. 615, 84 
Fla. 285. 


37. Ala.—Robinson v. Ensley, 52 
So. 69; Ensley v. Simpson, 52 So. 61, 
166 Ala. 366, 


Colo.—In re Recalling Bills, 21 P. 
474, 9 Colo. 630. 


Kan.—State vy. Sessions, 115 P. 641, 
84 Kan. 856, Ann.Cas.1912A 796. 


Ky.—McKenzie vy. Moore, 17 S.W. 
433, 92 Ky. 216,18 Ky.L. 509, 14 
L.R.A, 251. 


Md.—Baltimore Fidelity Ware- 
house Co. v. Canton Lumber Co., 84 A. 
188, 118 Md. 1385 [eit Cye]. 

N.Y.—Peo. v. Devlin, 33 N.Y. 269, 
88 Am.D. 373 (recognizing rule), 

Tex.—Teem v. State, 1838 S.W. 1144, 
CSS DS» AOD OO 

38. McKenzie v. Moore, 
483, 92 Ky. 216, 
L.RvA, 251; 


17 S.w. 
13 Ky.L. 509, 14 
Baltimore Fidelity Ware- 


188, 118 Md. 135; 
SW... 1144, 79 Tex.Cr. 285. 


39. Robinson v. Ensley, (Ala.) 52 
So. 69; Ensley v. Simpson, 52 So. 61, 
166 Ala. 366; Baltimore Fidelity 
Warehouse Co. v. Canton Lumber Co., 
84 A. 188, 118 Md. 135; Teem v. State, 
183 S.W. 1144, 79 Tex.Cr. 285. 


40. Baltimore Fidelity Warehouse 
Co. v. Canton Lumber Co., 84 A. 188, 
LLU Meda L35< 


41. Peo. v. Devlin, 33 N.Y. 269, 88 
Am Desi. 


42. See constitutional provisions. 
ynose of adjournment see infra § 


43. Preveslin v. Derby, etc., De- 
veloping Co., 151 A. 518, 112 Conn, 129, 
70 A.L.R., 1426; State v. Salina, 194 
P.’ 931, 108 Kan. 271; Johnson -v. 
Luers, 99 A. 710, 129°>Md, 521; and 
cases infra this section. 


44. Recall after presentation see 
Supra § 105. 


45. State v. Sessions, 115 P. 641, 
84 Kan. 856, Ann.Cas.1912A 796. 


46. Cal.—Iron Mountain Co. v. 
Haight, 39 Cal. 540; Price v. Whit- 
man, 8 Cal. 412. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Holidays are not excluded from the time fixed 
by the constitution in which to make return.*7? 


Sundays. Following the general rule,‘® it has 
been held that, under a constitutional provision giv- 
ing the governor ten days after adjournment in which 
to pass upon bills presented to him, Sundays shall 
be included in reckoning the time in the absence 
of other express provision;*® but where a period 
of only five days or less is permitted for executive 
action under such a provision, an intervening Sun- 
day should be excluded.®° 


Proof; journal entries.°! In determining wheth- 
er the period for return has elapsed prior to the 
tifme return was made, entries in the legislative 
journals as to the time of presentment,®? return,®® 
and adjournment®* if the latter date is material,®® 
are conclusive, although it has been held that a 
journal entry as to the time of return is conclusive 
only when there is some provision of law requiring 
the entry to be made.°° Where the records do not 
show that the period for return has elapsed but 
rather, from all that appears, that the proceedings 
may have been perfectly regular, the courts ordi- 
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narily will not enter into investigations aliunde as 
to whether return was made in proper time.*? It 
has been held, however, that other evidence may be 
received as to the date of adjournment where the 
legislative journal is mutilated, ambiguous, and con- 
tradictory.®°° 

[§ 107] b. Effect of Adjournment of Legislature 
—(1) In General. Where no time for presentment 
or return with respect to the time of adjournment 
of the legislature is fixed by the constitution, it 
has been held that the presentment®® and the re- 
turn by the governor®® may be made after the leg- 
islature has adjourned; -but there is contrary au- 
thority holding that in such ease the duties of the 
governor with reference to legislation are intended 
to be performed while the legislature is in session, 
and that a bill cannot be signed and returned after 
the legislature has adjourned.®? ; 


Effect of express constitutional provisions. The 
right to sign bills after the legislature has adjourned 
may be expressly delegated in the constitution it- 
self, fixing the time within which he must act;°%? 
and where the executive is given until the next con- 


the period of return. 


Colo.—In re Computation of Time, 
2LAPL 47559 Colo. 632. 


Fla.—Croissant v. De Soto Improve- 
ment Co., 101 So. 37, 87 Fla. 530. 


Ill.—Peo. v. Hatch, 33. Ill. 9. 


Kan.—State v. Sessions, 115 P. 641, 
84 Kan. 856, Ann.Cas.1912A 796. 


Ky.—Cammack v. Harris, 29 S.W. 
(2a) 567, 234 Ky. 846. 
La.—State v. Michel, 27 So. 565, 


52 La.Ann. 936, 49 L.R.A,. 218. 


_Mass.—Tuttle v. Boston, 102 -N.E. 
350, 215 Mass. 57. 


Minn.—State v. Holm, 215 N.W. 
200; 172 Minn. 162, 154 A.L.R. 333; 
Stinson v. Smith, 8 Minn. 326. 


Miss.—Carter v. Henry, 39 So. 690, 
87 Miss. 411. 


Mo.—Beaudean vy. Girardeau, 71 Mo. 
392. 


S.C.—Corwin v. Comptroller-Gen., 6 
S.G2- 390: 


W.Va.—Capito v. Topping, 64 S.E, 
845, 65 W.Va. 587, 22 L.R.A.N.S. 1080. 


See Signing of Bills by the Gover- 
nor, 24 Pa.Dist. 352 (advising the rule 
to be to exclude either the first or 
the last day). 


But see In re Opinion of Justices, 45 
N.H. 607 (stating that at common law 
the first day is included when time 
is computed from an act done). 


[a] “Day,” in this sense, means an 
astronomical day beginning at twelve 
o'clock midnight and extending 
through twenty-four hours to_ the 
next twelve o’clock midnight, and not 
an artificial or working day. -State v. 
Michel, 27 So. 565, 52 La.Ann. 936, 49 
L.R.A, 218. 


{[b] Length of day.—In computing 
the number of days a day means a 
full day of twenty-four hours. Car- 
ter v. Henry, 39 So. 690, 87 Miss. 411. 


47. State v. Holm, 215 N.W. 260, 
172 Minn. 162, 154 A.L.R. 338. See 
also Time [38 Cyc 332]. 

48. See Time [38 Cyc 332]. 

[a] Judicial notice.—(1) The 


court will take judicial cognizance of 
the fact that a Sunday intervened in 
State v. Michel, 


159 C, J.—27] 


27 So. 565, 52 La.Ann. 936, 49 L.R.A. 
218. (2) Judicial notice of days and 
dates generally see Evidence § 1990. 


49. In re Computation of Time, 21 
P 475, 9 Colo. 632; Smithie v. State, 
101 So. 276, 88 Fla. 70; Croissant v. 
De Soto Impr. Co, 101 So. 37, 87 Fla. 
530. See Signing of Bills by the Gov- 
ernor, 24 Pa.Dist. 352 (advising that 
Sunday shall be excepted when it falls 
on the last day). 


50. 'U.S.—John V. Farwell Co. v. 
Matheis, 48 Fed. 363. 


La.—State v. Michel, 27 So. 565, 52 
La.Ann. 936, 49 L.R.A. 218. 


Mass.—Tuttle v. Boston, 102 N.E. 
350, 215 Mass. 57. 


Gd Lite v. Smith, 8 Minn. 


W.Va.—Capito v. Topping, 64 S.E. 
845, 65 W.Va. 587, 22 L.R.A.N.S. 1080. 


“Five working days were contem- 
plated.” ‘Capito v. Topping, supra. 
To same effect Stinson v. Smith, 8 
Minn. 326. 


51. Journals generally see supra 
§§ 94-98. 


52. . State v. Joseph, 57 So. 942, £75 
Ala. 579, Ann.Cas.1914D 248; State 
v. Wheeler, 89 N.E. 1, 172 Ind. 578, 19 
Ann.Cas. 834. 


[a] Memorandum made by gover- 
nor’s secretary at the time the bill 
was alleged to have been presented to 
the governor, cannot be used to con- 
tradict or exemplify entries in the 
journal. 
175 Ala. 579, Ann.Cas.1914D 248. 


[b] Weto message entered in jour- 
nal becomes a part thereof and state- 
ments contained as to time the bill 
was received is conclusive. State v. 


| Dixie Finance Co., 278 S.W. 59, 152 


Tenn. 306. 
53. State v. Wheeler, 89 N.E. 1, 172 
Ind. 578, 19 Ann.Cas. 834; State v. 


Dixie Finance Co., 278 S.W. 59, 152 
Tenn. 306. Contra Fowler v. Peirce, 
2) Cal.» 165. 


54. State -v. Wheeler, 89 N.E. 1, 
172 Ind. 578, 19 Ann.Cas. 834; Capito 
v. Topping, 64 S.E. 845, 65 W.Va. 587, 
22 L.R.A.N.S. 1080. 


55. See infra §§ 107-109. 


56. Parkinson v. Johnson, 117 P. 
1057, 160 Cal. 756. 


57. State v. Joseph, 57 So. 942, 175 
Ala. 579, Ann.Cas.1914D 248. 


58. State v. Junkin, 113 N.W. 256, 
79 Neb. 532. 


Other evidence than legislative 
journals see infra § 193 et seq. 


59.. See supra § 103. 


60. Preveslin v. Derby, ete., De- 
veloping Co., 151 A. 518, 112 Conn. 129, 
70 A.L.R. 1426; Johnson v. Luers, 99 
A.710,'°129°Mae 521. 


61. Fowler v. Peirce, 2 Cal. 165; 
State v. Ryan, 256 P. 811, 123 Kan. 
767; School Dist. No. 1 v. Ormsby 
County, 1 Nev. 334. See State v. Sa- 
lina, 194 P. 931, 108 Kan. 271 (will 
approved on May 10th did not become 
law when the legislature adjourned 


State v. Joseph, 57 So. 942, 


March 22nd). 4 
62. See constitutional provisions. 


[a] Within five days.—State v. Fa- 
|! gan, 22 La.Ann. 545 [aff 16 Wall. (U. 
S.) 36, 21 L.Ed. 394]; Detroit v. Chap- 
in, 66 N.W. 587, 108 Mich. 136, 37 
L.R.A. 391. 


[b] Within three days.—(1) Under 
a constitutional provision to the ef- 
fect: that the governor may approve 
and file in the office of the secretary 
of. state, within three days after ad- 
journment of the legislature, any act 
passed during the last three days: of 
the session, and the same shall be- 
come law, the last three days of the 
“session” are the last three days in 
which the members of the legislature 
actually assembled for business. 
John V. Farwell Co. v. Matheis, 48, F. 
363. (2) And “passed” as used in this 
provision has been construed to in- 
clude not only those bMls which were 
voted upon within that time, but also 
bill enrolled during the last three 
days of the session although voted 
upon before that'time. Burns v. Se- 
well, 51 N.W. 224, 48 Minn. 425. 


[ec] Catendar not legislative days 
are contemplated for the computa- 
tion of the time within which the re- 
turn must be made. Okanogan, Meth- 
ow, San Peolis (or San Poil), Nespel- 
em, Colville, and Lake Indian Tribes 
or Bands of State of Washington v. 
tU, S., 49 S.Ct. 463, 279 U.S. 655, 73 
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vening of the legislature in which to make return, 
when the legislature adjourns during the period giv- 
en him for the consideration of bills, he may sign 
the bill at any time up until the return must be 
made.*® However, a provision in the constitution 
that a bill shall not become a law if its return is 
prevented by adjournment after presentment, has . 
been held to be merely a qualification of the pro- 
vision making bills become law by lapse of time,®* 
and not to interfere with the right of the governor 
to give his express approval to bills after adjourn- 
ment,®® although under such a provision it has also 
been held that where the executive approval is given 
after adjournment it must be within the period pre- 
seribed.** A similar provision in the federal con- 
stitution®’ has been similarly®® construed.®® 


Appropriation bills. It has been held that a pro- 
vision of the constitution permitting the governor 
to exercise his disapproval by filing the bill with 
his objections in the office of the secretary of state, 
when adjournment takes place during the period 


L.Ed. 894 Po yh ae pad oe Hs ment). 

Michel, 27 So. 565, a.Ann., ; Beat Ge ¥ 

MERIAS 215". eo Porto, Rico Tel. Co. | gue sag mem tse: 

v. Porto Rico, 47 F.(2d) 484 (dictum a 3 ’ 
Minn.—Burns v. 


Ree cece): 224, 48 Minn. 425 
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given him for consideration, is not applicable to the 
provision concerning appropriation bills wherein he 
is required to communicate the reasons for his dis- 
approval to the house in which the bill originated,*° 
and that no disapproval of such bill or any item 
therein is effective if expressed after adjournment, 
so that there is no opportunity for repassage over 
the veto;71 and the bill becomes a law as passed 
by the legislature.72_ There is other authority, how- 
ever, that under such provisions, while the veto of 
items of an appropriation bill may not be made after 
adjournment of the legislature,** yet where the bill 
is not presented to the governor so that he shall have 
a reasonable time for its consideration before ad- 
journment, items or portions of the bill disapproved 
after adjournment cannot become law in the absence 
of repassage by the legislature.** 


“Final adjournment’?® of the session of the leg- 
islature at which the bill was passed is the kind 
of adjournment contemplated in this connection,’® 
and not merely a recess or temporary adjournment 


[rev on other grounds 30 Barb. 24]. 


But see Burns v. Sewell, 51 N.W. 
224, 48 Minn. 425 (dictum to effect 
that a provision authorizing the gov- 
ernor to approve and file certain bills 


Chapin, 66 N.W. 
37 L.R.A. 391. 


Sewell, 51 N.W. 


63. State v. Coahoma County, 1 So. 
501, 64 Miss. 358 [overr Hardee y. 
Gibbs, 50 Miss. 802]. See State v. 
Fagan, 22 La.Ann. 545 [aff 16 Wall. 
(U.S.) 36, 21 L.Ed. 394]. 


“So long as he may return it, with 
his objections, he may convert the 
bill into a law by his approval and 
signing. So long as he may disap- 
prove and return the bill with his ob- 
jections he may assent to the ex- 
pressed will of the two houses, and 
as governor nite with the legislature 
in passing a bill into a law.” State v. 
See ees County, 1 So. 501, 64 Miss. 

58, 367. 


64. Darling v. Boesch, 25 N.W. 887, 
67 Iowa 702; Burns v. Sewell, 51 N. 
W. 224, 48 Minn. 425; Peo, v. Bowen, 
21 N.Y. 517 [rev on other grounds 30 
Barb. 24]; Hartness v. Black, 114 A. 
44,95 Vt. 190. See Preveslin v. Derby, 
etc., Developing Co., 151 A. 518, 112 
Conn. 129, 70 A.L.R. 1426; State v. 
McCook, 147 A. 126, 109 Conn. 621, 64 
A.L.R. 1453 (both holding under such 
a provision that a bill not expressly 
approved within the pericd provided, 
where the legislature had already ad- 
journed, did not become law); State 
v. Fagan, 22 La.Ann. 545 [aff 16 Wall. 
(U.S.) 36, 21 L.Ed. 394]. 


Failure to approve and return see 
infra § 120. 


65. U.S.—Seven Hickory vy. Ellery, 
103 U.S. 423, 26 L.Ed. 435. 


Ark.—Dow v. Beidelman, 5 S.W. 
297, 49 Ark, 325. 


Conn.—Preveslin v. Derby, etc., De- 
veloping Co., 151 A. 518, 112 Conn. 
129, 70 A.L.R. 1426; State v. McCook, 
cf ae 126, 109 Conn. 621, 64 A.L.R. 


Ga.—Solomon v. 
Comrs., 41 Ga, 157. 


Iowa.—Darling v. Boesch, 25 N.W. 
887, 67 Iowa 702. 


Md.—Johnson v. Luers, 99 A. 710, 
129 Md. 521; Lankford v. Somerset 
County, 20 A. 1017, 22 A. 412, 73 Ma. 
105, 11 L.R.A. 491. See Nowell v. 
Harrington, 89 A. 1098, 122 Md. 487 
(holding bill must be expressly ap- 
proved if presented after adjourn- 


Cartersville 


N.Y.—Peo. v. Bowen, 21 N.Y. 517 
[rev on other grounds 30 Barb. 24]. 


Vt.—Hartness yv. Black, 114 A. 44, 
95. Vt... 190. 


[a] Thus a provision that the gov- 
ernor may approve and file in the of- 
fice of the secretary of state, within 
five days after the adjournment of 
the legislature, any act passed sue TO 
the last five days of the session, an 
the same shall become law, has been 
held to be a limitation on the power 
of the governor to approve bills as it 
previously existed, and not an ex- 
tension of such power, and that now 
the governor has ten days after pres- 
entation in which to return all bills 
as previous to the amendment, except 
those which are presented within five 
days prior to adjournment, which 
must be acted upon within five days 
after adjournment as provided or they 
will not become law. Detroit v. Chap- 
in, 66 N.W. 587, 108 Mich. 136, 37 
ReA 3 Ol. : 


[b] Executive, legislative, and ju- 
dicial interpretations.—‘‘The con- 
struction accorded this provision of 
the Constitution, in conformity with 
the long-settled practice of the execu- 
tive and legislative departments of 
our government, is not only convinc- 
ingly persuasive, but almost control- 
ling upon the construction to be given 
the same constitutional provision by 
the judicial department.” State v. 
McCook, 147 A. 126, 109 Conn. 621, 
649, 64 A.L.R. 1453, 


66. Conn.—Preveslin v. Derby, etc., 
Developing Co., 151 A. 518, 112 Conn. 
129, 70 A.L.R. 1426; State v. McCook, 
tee 126, 109 Conn. 621, 64 A.L.R. 


Ga.—Solomon Vv. 
Comrs., 41 Ga. 157. 


La.—State v. Fagan, 22 La.Ann. 545 
[aff 16 Wall. 36, 21 L.Ed. 394]. 


Md.—Lankford v, Somerset Co., 20 


Cartersville 


A. 1017, 22 A. 412, 73 Md. 105, 11 L.R. 


A. 491 


Mich.—Detroit v. Chapin, 66 N.W. 
587, 108 Mich, 136, 37 Lae 391. Mi 


N.Y.—Peo. v. Bowen, 21 N.Y. 517 


with the secretary of state within 
three days after adjournment is a 
limitation on and not an extension 
of his powers). 


67. U.S. Const. art 1 § 7 cl 2. 
68. See supra text and notes 65, 66. 


69. Edwards v. U. S., 52 S.Ct. 627, 
76 L.Ed. —. But see Okanogan In- 
dians v. U.. S.,.66 ‘Ct.Cl. 26 [aff 49 
S.Ct. 463, 279 U.S. 655, 73 L.Ed. 894, 
64 AdAL.R. 1434]: 


70. May v. Topping, 64 S.E. 848, 
65 W.Va. 656. 


71. Woodall v. Darst, 77 S.E. 264, 
80 S.E. 367, 71 W.Va. 350, 44 LRA. 
N.S. 88, Ann.Cas.1914B 1278; May v. 
Topping, 64 S.E. 848, 65 W.Va. 656. 


72.. Woodall v. Darst, 77 S.E. 264, 
71 W.Va. 350, 80 S.E. 367, 44 L.R.A. 
N.S. 83, Ann.Cas.i914B 1278; May v. 
Topping, 64 S.H. 848, 65 W.Va. 656. 


73. Carter v. Rathburn, 209 P. 944, 
85. OK]; 252. .0¢ 
74 Carter v. Rathburn, supra. 


75. Temporary adjournment see 
infra § 108. 


76 Ala.—State v. Joseph, 57 So. 
942, 175 Ala. 579, Ann.Cas.1914D 248. 

Ariz.—Porter v. Hughes, 32 P. 165, 
4 Ariz. 1. 

La.—State v. Michel, 27 So. 565, 52 
La.Ann. 936, 49 L.R.A. 218. 


Minn.—State v. Holm, 215 N.W. 
200, 172 Minn. 162, 154 A.L.R. 333. 


Neb.—Miller vy. Hurford, 9 N.W. 477, 
11 Neb., 377. - 


N.H.—In re Opinion of Justices, 45 
N.H. 607. 


N.Y.—Hequembourg y. Dunkirk, 2 
N.Y.S. 447, 49 Hun 550. 


Porto Rico.—Pacheco vy. Zequeira, 27 
Porto Rico 192; Quebradillas v. Ex- 
ecutive Secretary, 27 Porto Rico 138. 


S.C.—Corwin vy. Comptroller- a 
40 S.C.L. 390. Bren, Opie 


Tenn.—Johnson City v. Tennessee 
Eastern Electric Co., 182 S.W. 587, 133 
Tenn. 632. 


[a] Adjournment of one house 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 107-109] 


to a later day.™7 


Evidence of time of return. A ruling of the 
speaker as to time when a veto was left in the clerk’s 
office, having been acquiesced in by the house, be- 
came its action, and being published under the of- 
ficial sanction of the commonwealth will be taken 
by the court as true.7® An entry in the journal?® 
that a bill was returned by the governor on a cer- 
tain date is not conelusive, unless such entry is re- 
quired to be made by the constitution.’° 


[§ 108] (2) Temporary Adjournment: Recess. 
Since the adjournment in this connection means only 
a “final adjournment,”*! a bill may be signed by 
the executive while the legislative body is in recess, 
where it is signed within the period prescribed.®? 
In the absence of a provision to the contrary the 
period for making such return is computed by cal- 
endar days,** and it has been held that, where the 
house in which the bill originated is in temporary 
adjournment at the expiration of the period as thus 
computed, the bill may be returned to any respon- 
sible officer of that house.** There is other au- 
thority, however, that the return may be made only 
while the house in which the bill originated is in 
session,®>> and where the house in which the bill 
originated has temporarily adjourned so as to pre- 
vent the making of a return by the expiration of 
the period, the effect of such prevention is to com- 
pletely destroy the validity of the bill.8* The pe- 
riod fixed by the constitution has also been con- 
stued to mean days during each of which there is 
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an opportunity to return a bill to the house in which 
it originated while in actual session, so that where 
the legislature adjourns temporarily after the pres- 
entation of a bill to the governor, and during the 
period allotted him for approval, such days are 
to be deducted from the period allowed.8* 


Adjournment for day. As in the case of a tem- 
porary adjournment or recess, an adjournment mere- 
ly for the day is not the adjournment contemplated 
by the constitution and an adjournment for the day 
on the last day the executive has in which to make 
return will not prevent a bill from becoming law 
by lapse of time where no return is made.®$ 


Motive for adjourning. Courts will not permit in- 
quiry into the motive of the senate in adjourning,®® 
as where it is alleged that the senate adjourned pur- 
posely in order to defeat the return of a bill by the 
governor.°° 


[§ 109] (3) Return on Reassembling. Where the 
constitution provides that when return is prevented 
by recess or adjournment the bill must be returned 
within a certain time after reassembling, it has 
been held that the last day in which to make return 
must be a legislative day,®! even if all of the days 
within the period are not actual legislative days ;°? 
and it has been said that if at any time during the 
last day the house in which the bill originated is 
in session so that the governor has then an op- 
portunity to return the bill, and there is a failure 
to return it, his constitutional right to return is 
exhausted.°? According to some authorities full 


only will not prevent a bill from be- 
coming law by lapse of time. John- 
son City v. Tennessee Eastern Elec- 
tric Co., 182 S.W. 587, 183 Tenn. 632. 
Effect of failure to return see infra 
§ 120. 


[b] Provision in federal constitu- 
tion, to the effect that bills shall not 
become law when their return is pre- 
vented by adjournment of congress, 
means t'he adjournment of the session 
during which the bill was presented 
and not necessarily the final adjourn- 
ment at the second session. The 
Okanogan, etc., Indian Tribes v. U. S., 
66 Ct.Cl. 26 [aff 49 S.Ct. 463, 279 U.S. 
655, 73 L.Ed. 894, 64 A.L.R. 1434]. 


. [c] Constitutional period immate- 
‘rial. The fact that the constitutional 
period for the length of the sessions 
extended beyond the date of actual 
adjournment is immaterial, as the 
governor is not allowed for veto pur- 
poses the stated number of days aft- 
er the expiration of the constitution- 
al legislative period, but his veto 
period is measured from the time of 
actual adjournment, which might oc- 
cur any time within the constitution- 
al period. Capito v. Topping, 64 S.E. 
845, 65 W.Va. 587, 22 L.R.A.N.S. 1080. 


77. See infra § 108. 


7g. Tuttle v. Boston, 102 N.E. 350, 
215 Mass. 57. 


79. Journals generally see supra 
§§ 94-98. 
80. Parkinson vy. Johnson, 117 P. 


1057, 160 Cal. 756. 


[a] Recital in the journal that the 
veto message was read to the assem- 
bly on the 24th of March is not a 
statement that it was returned by 
the governor on that date or any oth- 
er date. Parkinson v, Johnson, 117 
P. 1057, 160 Cal. 756. 


81. See supra § 107. 


82. La Abra Silver Min. Co. v. U. 
S., 20 S.Ct. 168,175 U.S. 423, 35 Ct.Cl. 
623, 44 L.Ed. 223 [aff 32 Ct.Cl. 462]; 
U.S. v. Weil, 29 Ct.Cl, 523. 


[a] Recess of congress.—The 
president may approve a bill during 
a recess of congress. La Abra Silver 
Min. \Co. v. U.2S., 20°:S.Ct. 168, 175° U. 
S, 4238, 35 Ct.Cl. 623, 44 L.Ed. 223. 


[b] In Porto Rico, under the Or- 
ganic Act (§ 34) a bill may be return- 
ed to the legislature although there 
has been a temporary adjournment, 
and only an adjournment sine die can 
prevent such return. Municipality of 
Quebradillas v. Executive Secretary, 
27 Porto Rico 138. 


83. U.S.—Porto Rico Tel. 
Porto Rico, 47 F.(2d) 484. 


Ala.—State v. Joseph, 57 So. 942, 
175 Ala. 579, Ann.Cas.1914D 248. 


Minn.—State v. Holm, 215 N.W. 
200, 172 Minn. 162, 54 A.L.R. 333. 


N.H.—In re Opinion of Justices, 45 
®.H. 607. 


N.J.—In re An Act Concerning Pub- 
lic Utilities, 84 A. 706, 838 N.J.L. 308. 


Tenn.—Johnson City v. Tennessee 
Eastern Electric Co., 182 S.W. 587, 133 
Tenn. 632. 


84. State v. Holm, 215 N.W. 200, 
172 Minn. 162, 154 A.U.R.° 3338; In re 
Opinion of Justices, 45 N.H. 607; Cor- 
win v. Comptroller-Gen., 6 S.C. 390; 
Johnson City v. Tennessee Eastern 
Electric Co., 182 S.W. 587, 133 Tenn. 
632. : 


Co. v. 


85. Porto Rico Telephone Co. v. 
People of Porto Rico, 47 F.(2d) 484; 
Peo. v. Hatch, 33 Ill. 9; In re “An 
Act to Amend an Act. Entitled ‘An 
Act Concerning Public Utilities,’” 
84 A. 706, 838 N.J.Law 303. 


[a] “House,” as so used, means a 


constitutional quorum assembled for 


the transaction of business and ca- 
pable of transacting business. Okan- 
ogan, etc., Indian Tribes, ete., v. U. 
S., 49 S.Ct. 463, 279 U.S. 655, 73 L.Hd. 
894 [aff 66 Ct.Cl. 26]. 


86. Inre “An Act to Amend an Act 
Entitled ‘An Act Concerning Publie 
Utilities,’”’ 84 A. 706, 83 N.J.Law 303. 


87. State v. South Norwalk, 58 A. 
759, 77 Conn. 257. ; 


88. Harpending vy. Haight, 39 Cal. 
189, 2 Am.R. 432. But see Peo. v. 
Hatch, 33 Ill. 9 (holding that full 
days of twenty-four hours each are 
intended by the constitution). 


89. Harpending v. Haight, 39 Cal. 
189, 2 Am.R. 4382. 


90. Harpending v. Haight, supra. 


91. State v. Joseph, S57 So. 942, 175 
Ala. 579, Ann.Cas.1914D 248; Peo. v. 
Hatch, $33 Ill. 9. Contra, Corwinixv- 
Comptroller-Gen., 6 S.C. 390. 


[a] Reason for rule.—'‘A message 
from the executive to either branch 
of the legislature, delivered to an of- 
ficer of the body, who may not even 
be a member, and when it is not in 
session, for transmission and deliv- 
ery to ‘the House’ when it shall con- - 
vene, is an anomaly in parliamentary 
law. . There is neither parlia- 
mentary nor statute law which con- 
fers any functions upon the secretary 
or clerk of: either house, while they 
are in recess, concerning the recep- 
tion of messages from the other house 
or from the executive. Parliamenta- 
ry law absolutely divorces clerks and 
secretaries from such _ functions.” 
State v. Joseph, 57 So. 942, 175 Ala. 
579, Ann.Cas.1914D 248. 


92. Peo. v. Hatch, 33 Ill. 9. 


93. State v. Joseph, 57 So. 942, 175 
Ala. 579, Ann.Cas.1914D 248. 


[a] Return after recess.—The two 
days after the reassembling of a 
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days of twenty-four hours each are intended ;** and 
where the legislature adjourns before the expira- 
tion of the fifth day, the bill may be returned at the 
next meeting of the legislature, in accordance with 
the provision therefor.®® 


[§ 110] 4. Approval—a. In General. As matter 
of courtesy the governor may report to the legisla- 
ture his approval of a bill, although he is not re- 
quired by the constitution to do so.°® The approval 
of the governor is usually shown by his signature 
to the bill,9?7 with the date thereof affixed.°* In 
the absence of an express direction the signature 
at the end of a section of a bill is as effectual as 
if placed at the end of the bill, where it appears 
that it was intended as a signing and approval of 
the entire bill.®® 

Approval on Sunday. The approval may be eyi- 
denced by affixing his signature to a bill on Sun- 
day.t 

Mctive The courts will not inquire into the mo- 
tives of the chief executive in approving an act of 
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the legislature when acting within the scope of his 
constitutional function. 


Approval after admission of state. A territorial 
law is not invalid because approved on a day after 
the state was admittéd into the Union, where the 
authority of the territorial government had not yet 
been superseded under the authority of the new 
constitution. : 


[§ 111] b. Reconsideration. The governor’s ap- 
proval is not complete until the bill leaves his pos- 
session and control,‘ and prior to that time he may 
reconsider any action previously taken.° However, 
after a bill'has been signed by the governor and 
has passed beyond his control, by placing it with 
the proper depositary of state laws, its status has 
become fixed and unalterable so far as he is con- 
cerned,® unless the bill was illegally passed and 
was wrongfully transmitted to him;* and a subse- 
quent message sent to the house to which bills must 
be returned in ease of veto, setting forth objections. 
to the bill and his construction thereof,® constitutes 


house in which a bill originated, with- 
in which it must be returned, after 
recess, by the Governor, to prevent 
it from becoming a law, under the 
constitution, must be legislative days. 
State v. Joseph, 57 So. 942, 175 Ala. 
579, Ann.Cas.1914D 248. 


94. Peo. v. Hatch, 33 Ill. 9; Carter 
v. Henry, 39 So. 690, 87 Miss. 411. 


95. Peo. v. Hatch, 33 Ill. 9; Carter 
v. Henry, 39 So. 690, 87 Mass. 411. 


96. State v. Whisner, 10 P. 852, 35 


Kan. 271. To same effect Peo. v. 
Hatch; 19 Ill, 282. ‘ 
“Undoubtedly, if the legislature 


should be in session when the signing 
is done, it would not be inappropriate 
for the governor to communicate his 
approval to one or both the Houses; 
but there is nothing in the Constitu- 
tion which requires him to do so. 
The filing of the bill by the governor 
in the office of the secretary of state 
with his signature of approval on it 
is just as effectual in giving it va- 
lidity as a law, as its formal return 
to the legislature would be. The biil 
becomes a law when signed. Every- 
thing done after that is with a view 
to preserving the evidence of its pas- 
sage and approval.” Seven Hickory 
v. Ellery, 103 U.S. 423, 424, 26 L.Ed. 
435. 


Effect of failure to approve see in- 
fra § 120. ’ 


97. Ariz.—Porter v. Hughes, 32 P. 
265, 4 Ariz. 1. 


Cal.—Lukens v. Nye, 105 P. 593, 
156 Cal. 498, 36 L.R.A.N.S. 244, -20 
Ann.Cas. 158. 


Ill.—Peo. v. McCullough, 71 N.E. 
602, 210 Ill. 488. 


Tenn.—Cooper v. Nolan, 
(2d) 274, 159 Tenn. 379. 


Tex.—Pickle y. McCall, 24 S.W. 
265, 86 Tex. 212. ; 


Vt.—National Land, ete., Co. v. 
Mead, 14 A. 689, 60 Vt. 257. 


[a] Signature conclusive.—The 
signature of the governor, when it is 
shown to have been attached, is the 
exclusive and conclusive evidence of 
his unqualified approval, and, the re- 
sult being law, no evidence, nor 
judgment of any court, can be allowed 
to modify or change the terms or ef- 


19 S.W. 


fect, or prevent or impair its complete 
operative force. Lukens v. Nye, 105 
P.- 593; 156 “Cal. 498,' 36 LRLAN:S: 
244, 20 Ann.Cas. 158. 


98. See cases infra this section. 


[a] Affixing date of signature (1) 
is desirable for the purpose of indi- 
eating the time of taking effect, or 
whether it was approved within the 
required time after adjournment, but 
a failure to affix the date is not fatal 
(Gardner v. ‘Barney, 6 Wall. (U.S.) 
499, 18 L.Ed. 890; State v. Hitchcock, 
1 Kan. 178, 81 Am.Dec. 503), (2) and 
in the absence of a date a law will 
be treated as having been signed dur- 
ing the time when the governor was 
authorized to act (State v. Hitchcock, 
supra). 


99. National Land, etc. Co. v. 
Mead, 14 A. 689, 60 Vt. 257. 


[a] -Erasure of signature.—Where 
the governor placed his signature to 
a bill at the end of a section, with 
the intention of approving the whole 
bill, and later erased the signature, 
not with the intention of withdraw- 
ing his approval but for the purpose 
of placing his signature at the end 
of the bill in a more proper position, 
the bill became a law although it was 
sent to the secretary of state with- 
out ever being signed again, as the 
mere erasure of the signature did not 
constitute a withdrawal of his ap- 
proval even if the power existed. 
National Land, etc., Co. v. Mead, 14 
A. 689, 60 Vt. 257. 


Location of signature see Signa- 
tures § 11. 


1. Cooper v. Nolan, 19 S.W.(2d) 
274, 159 Tenn. 379. 


Last day falling on Sunday or hol- 
iday see Time [38 Cyc 329]. 


2. Vietz v. Hazen-Lagrue and Slo- 
vak Road Improvement Dist., 214 8. 
W. 50, 189 Ark, 567. 


3. State v. Hitchcock, 1 Kan. 178, 
81 Am.D. 508; State v. Meadows, 1 
ESapni= Oks 


4 See cases infra note 5. 


5. Ill.—Peo. vy. McCullough, 71 N 
= pt ty Ill. 488; Peo. v. Hatch, 19 


Kan.—State vy. Whisner, 10 P. 852, 
36 Kan. 271. 


Ky.—Cammack vy. Harris, 29 S.W. 
(2d) 567, 234 Ky. 846. 


Md.—Allegany County v. Warfield, 
60 A. 599, 100 Md. 516, 108 Am.S.R. 
446. 


Neb.—State v. 
256, 79 Neb. 532. 


Pa.—In re Recail of Bills, 24 Pa. 
Dist. 544. 


Tex.—Pickle v. McCall, 24 S.W. 265, 
86 Tex. 212. ; 


But see Powell v. Hayes, 104 S.W. 
177, 83 Ark. 448, 13 Ann.Cas. 220 
(holding that the bill became a law 
when signed and that the erasure of 
the signature and subsequent veto 
were unauthorized though the Dill 
never left the governor’s office). 


la] After giving notice of approv- 
al.An act was signed by the gov- 
ernor by mistake, and a message was 
delivered to the house of representa- 
tives by his private secretary an- 
nouncing his approval. This was 
done, not by the special direction of 
the governor, but according to usual 
routine of business, because the sec- 
retary had found it on the governor’s 
table with his signature attached. 
Upon the governor’s request the mes- 
sage of approval was sent back, and 
the governor’s signature was erased. 
The bill had never been out of his 
possession. It was ‘held that the act 
never became a law. Peo. vy. Hatch, 
19 Ill. 288. 


[b] Signature followed by memo- 
randum.—Where a bill as passed was 
signed by the governor, president of 
the senate, and speaker of the house, 
below which followed a memorandum 
in which the governor expressed a 
disapproval of part of the bill, which 
memorandum was also signed by the 
three above named parties, the mem- 
orandum must be given effect in the 
absence of something which would 
show that the bill was first signed at 
a point of time which was beyond the 
power of the governor to correct or 
recall. Nowell v. Harrington, 89 A: 
1098, 122 Ma. 487. 


6. State v. Whisner, 10 P. 852, $5: 
Kan, 271. 


7. State v. New London Say. Bank,. 
64 A. 5, 79 Conn. 141 (where the bill 
had not been properly passed by both 
houses of the legislature). 


8. See infra § 116. 


Junkin, 113 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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no part of his approval or signature and is wholly 
immaterial.® Likewise after a message has been sent 
to the legislature objecting only to items therein 
pointed out,1° the governor cannot subsequently and 
after the legislature has adjourned disapprove other 
items of the bill.1* 


[§ 112] 5. Veto by Executive—a. In General. 
The authority of an executive to set aside an en- 
actment of the legislative department is not an 
inherent power, and can be exercised only when 
sanctioned by a constitutional provision,!? and only 
in the manner and mode prescribed.1® The veto 
power is in derogation of the general plan of the 
state government,'* and provisions authorizing it 
must be strictly construed,t® so as’to limit its exer- 
cise to the powers expressly enumerated'® or nec- 
essarily implied.17 

[§ 113] b. Disapproval and Return of Bill—(1) 
In General. Except as otherwise provided by the 
constitution,'® the governor has no power to mod- 
ify or change the effect of a proposed law, or to 
do anything concerning it except to approve or dis- 
approve it as a whole,'® and where the veto power 
is attempted to be exercised by objecting to a por- 
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is a special agent with limited pow- 
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tion of a bill other than item or items within a 
bill containing several distinct items,?° it is inef- 
fectual,?1 and the portion so attempted to be strick- 
en out will remain as a part of the bill.22, Where a 
repealing clause accompanies an act also containing 
affirmative legislation, a veto of the latter part of 
the measure also defeats the repealing clause which 
cannot be approved separately, at least where the 
subject of the act is no longer fairly expressed in 
the title.?8 


[§ 114] (2) Appropriation Bills?+—(a) Veto of 
Items. A provision of the constitution to the effect 
that if any bill presented to the governor contains 
several items of appropriations of money, he may 
object to one or more of such items while approy- 
ing other portions of the bill,25 is intended to re- 
serve to the governor the right to object to the ex- 
penditure of money for a specified purpose and 
amount, without being under the necessity of at the 
same time refusing to agree to another expenditure 
which meets his entire approval,?* and while the 
right cannot be so exercised as to transfer the mere- 
ly negative legislative power into an affirmative 


v. Trapp, 113 P. 910, 28 Okl. 88; Ful- 


9. State v. Whisner, 10 P. 852, 35 
Kan. 271. 

10. Disapproval of items generally 
see infra § 114. 

11. Pickle v. McCall, 24 S.W. 265, 
86 Tex. 212. 

12. Ariz.—F airfield vy. Foster, 
P. 319, 25 Ariz. 146. 

Cal.—Lukens v. Nye, 105 P. 593, 156 
Cal. 498, 36 L.R.A.N.S. 244, 20 Ann. 
Cas. 158. 

Colo.—Strong ™% Peo., 
74 Colo. 283. 

Tll.— Fergus v. Russel, 110 N.E. 130, 
270 Ill. 304, Ann.Cas.1916B 1120. 

Mass.—Tuttle v. Boston, 102 N.E. 
350, 215 Mass. 57. 

Neb.—Eimen v. State Bd. of Equal- 
ization and Assessment, (Neb.) 231 
N.W. 772. x 


Okl.—Peebly Vv. 
1049, 95 Okl. 40. 

Or.—State vy. Kline, 93 P. 237, 50 
Or. 426. 

Tex.—Filmore v. Lane, 
405, 411, 1082, 104 Tex. 499. 


_ Wash.—Spokane Grain, etc., Co. Vv. 
Lyttaker, 109 P. 316, 59 Wash. 76. 


214 


220: .P, 999, 


Childers, 217 P. 


140 S.W. 


“The veto power of the executive 


under our system of government is 
not inherent in such officer as a leg- 
islative function, but is a power con- 
fided in him by the supreme author- 
ity of the state; and in exercising 
this function, while he is not confined 
to rules of strict construction, he nev- 
ertheless must look to the Constitu- 
tion for the authority to exercise such 
power.” Fulmore v. Lane, supra. 


13. Ariz—Fairfield v. Foster, 214 
P. 319, 25 Ariz. 146. 


Cal.—Lukens vy. Nye, 105 P. 593, 156 
Cal. 498, 501, 36 L.R.A.N.S. 244, 20 
Ann.Cas, 158. 


Neb.—Elmen  v. Board of 


State 


Equalization and Assessment, . 231 
N.W. 772. 
Okl.—Peebly v. Childers, 217 P. 


1049, 95 Okl. 40. 


Tex.—Pickle v. McCall, 24 S.W. 265, 
86 Tex. 212. 


“When exercising these powers he 


ers, and as in the case of other special 
agents, he can act only in the specified 
mode and can exercise only the grant- 
ed powers. If he attempts to exer- 
cise them in a different mode, or to 
exercise powers not given, his act 
will be wholly ineffectual and void for 
any and every purpose. When he 
goes beyond the limits of these pow- 
ers in the attempt to exercise them, 
his acts, so far as they transcend the 
power, are of no force.’ lULukens v. 


Nye, supra. 

14. Stong v. Peo., 220 P. 999, 74 
Colo. 283. 

15. Stong v. Peo., supra. 

16. Lukens v. Nye, 105 P. 593, 156 
Cal. 498, 36 L.R.A.N.S. 244, 20 Ann. 


Cas. 158; The Veto Case, 222 P. 428, 
69 Mont. 325, 35 A.U.R. 592; Peebly v. 
Childers, 217 P. 1049, 95 Okl. 40. 


17. -Lukens v. Nye, 105 P. 593, 156 
Cal. 498, 36 L.R.A.N.S. 244, 20 Ann. 
Cas. 158. . 


18. See constitutional provisions. 
And see infra § 114. 


19. Ariz.—Taxicab Co. v. Stand- 
ard O18 (Col) 2189 P2139; 257 Ariz, k3oks 
‘Callaghan v. Boyce; 153. P.=773,° 17 
Ariz. 433; Porter v. Hughes, 4 Ariz. 1, 
32 P. 165. ; 


Cal.—Lukens v. Nye, 105 P. 593, 156 
Cal. 498, 503, 36 L.R.A.N.S. 244, 20 
Ann.Cas. 158. 


Miss.—State v. Holder, 23 So. 643, 
76 Miss. 158. 


Okl.—Regents of State Univ. v. 
Trapp, 113 P. 910, 280 Okl. 88. 


Tex.—Fulmore v. Lane, 104 Tex. 
499, 140 S.W. 405, 1082. 


“Any attempt on his part to attach 
to his approval any qualification, or 
to withhold his consent to a part of 
the law and give it to other parts, 
will either be entirely nugatory and 
ineffectual, and leave the approval ab- 
solute, or it will completely nullify 
the approval and operate as a veto of 
the whole.” Lukens v. Nye, supra, 

20. See infra § 114. 

21) Black,” ietc:, Taxicab "'Co.’ \ Vv: 
Standard Oil Co., 218 P..139, 25 Ariz. 
381; Porter v. Hughes, 4 Ariz. 1, 32 


P. 165; State v. Holder, 23 So. 643, 
76 Miss. 158; Regents of State Univ. 


more v. Lane, 140 S.W. 405, 1082, 104 
Tex. 499. . 


[a] Statement in veto message 
held not an attempt to attempt to 
change, alter, or construct an appro- 
priation bill, but to simply express an 
opinion of the legal effect of striking 
out an item. Fulmore v. Lane, 140 
S.W. 405, 1082, 104 Tex. 499. 


[b] Modification by governor not 
ground for estoppel.—An agreement 
of the governor modifying the opera- 
tion of an act as passed by the legis- 
lature and signed by him, being 
against public policy, cannot be the 
foundation for an estoppel, and fur- 
thermore as the motives which im- 
pelled the governor to sign the bill 
cannot be made the subject of judi- 
cial inquiry, the facts upon which an 
estoppel is supposed to rest could 
never be established. Lukens v. Nye, 
105 PB. 5938, 156 Cal. 498, 86 L.R.A.N.S. 
244, 20 Ann.Cas. 158. 


[c] Mandamus will issue (1) to 
compel the controller of the state to 
carry out the positive mandates of 
a constitutional statute, especially 
where to refuse it would be to sanc- 
tion and enforce an unauthorized con- 
tract executed by the governor alter- 
ing the operation of a statute as pass- 
ed by the legislature and signed -by 
him. Lukens v. Nye, 105 P. 598, 156 
Cal. 498, 36 L.R.A.N.S. 244, 20 Ann. 
Cass, “158. (2) Mandamus against 
ones of state see Mandamus § 
219. 


22. Miller v. Walley, 84 So. 466, 122 
Miss. 521; and cases supra note 21. 
23. Spokane Grain & Fuel Co. v. 


Lyttaker, 109 P. 316, 59 Wash. 76. 


; eee broader than the act see infra 


24. Generally see States § 380 et 
seq. 

25. See constitutional provisions. 

[a] Act merely creating an office 


and fixing annual salary which is to 
be paid in monthly installments can- 
not be considered as an appropriation 
of money to pay the salary: Peo. v. 
Russell, 142 N.E. 537, 311 Ill. 96. 


26. Fairfield v. Foster, 214 P. 319, 
25 Ariz. 146; Carter v. Rathburn, 209 
P. 944, 85 Okl. 251. ; 
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one,27 yet it has been held that the legislature can- 
not consolidate separate items of the appropriation 
by proper language so as to in effect defeat the 
purpose of the provision.** Whenever in a bill ap- 
propriating money a specified sum is appropriated 
for a specified purpose, and that alone, while other 
sums mentioned in the bill are to be used otherwise, 
no matter what language it may be disguised under, 
it ig an item within the bill,?® which may be disap- 
proved without affecting other items of appropria- 
tion contained therein.®° The item or items that may 
be disapproved are items of money to be paid out 
of the state treasury from money levied and col- 
lected for state purposes,?! and a bill simply im- 
posing a tax is not an appropriation within the 
meaning of the provision.** Under a provision of 
the constitution authorizing the governor to veto 
parts of an appropriation bill and approve parts of 
the same, it has been held that parts of an appro- 
priation bill which compose a unit with divers com- 
plementary parts cannot be separately vetoed.** An 
appropriation bill which contains only one item does 


27. Fairfield v. Foster, 214 P. 319, 
25 Ariz. 146; Fegrus v. Russel, 110 
N.E. 130, 270 Ill. 304, Ann.Cas.1916B 
1120; State v. Holder, 23 So. 643, 76 
Miss. 158; Fulmore vy. Lane, 140 S.W. 
405, 1082, 104 Tex. 499. 


expenditure for 


Tex. 499. 
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be spent and fixing only the maximum 
various C 
leaving the exact amount to the dis- 
cretion of the attorney-general. 
more v. Lane, 140 S.W. 405, 1082, 104 
(4) An appropriation for 


A ge ey ee ore ee 
His oi 5 ly Ie Se 


[§§ 114-115 


not come within the scope of such a provision of 
the constitution®* but is governed by the general 
provision requiring bills to be approved or disap- 
proved in their entirety.25 A provision in the con- 
stitution authorizing the governor to veto separate 
items of an appropriation bill does not negative his 
power under a more general provision to veto the 
bill in entirety.2® Statutes creating offices and pro- 
viding salaries and times of payment cannot inter- 
fere with the power of the governor subsequently 
to veto items of appropriation made for the pay- 
ment thereof.27 The veto of an item of an appro- 
priation bill:dogs not repeal the clerkship for which 
the appropriation was made, but merely deprives 
the clerk of his pay until an appropriation is made.*® 


[§ 115] (b) Disapproval of Portion of Single 
Item. A provision of the constitution giving the 
governor power to veto separate items of an ap- 
propriation bill does not confer the right to alter 
the amount of a separate, distinct, and indivisible 


30. Ariz.—Fairfield v. Foster, 214 
P. 319, 25 Ariz. 146; Callaghan v. 
Boyce, 153 P. 778, 17 Ariz. 433. 


Ill.—Peo. v. Russel, 142 N.E. 537, 
311 Ill. 96; Peo. v. Brady, 115 N.E. 
204, 277 Ill. 124. 


purposes, 


Ful- 


[a] Veto of condition or proviso.— 
An executive cannot veto a condition 
or proviso of an appropriation, while 
allowing the appropriation itself to 
stand, as.that would be affirmative 
legislation without the-concurrence of 
the legislature. Fairfield v. Foster, 
214 P. 319, 25 Ariz. 146. 


28. Fairfield v. Foster, 214 P. 319, 
25 Ariz. 146; Wood y. Riley, 219 P. 
966,192. Cal...293.. See.Peo.. v.. Tre- 
maine, 168 N.E. 817, 252 N.Y. 27 [rev 
235 N.Y.S. 555, 226 App.Div. 331 (dic- 
tum to same effect)]. But see Peebly 
v. Childers, 217 P. 1049, 95 Okl. 40 
(where the court treated a seven hun- 
dred thousand dollar appropriation 
for university purposes as a distinct 
item); Fulmore v. Lane, 140 S.W. 
405, 1082, 104 Tex. 499 (holding an 
appropriation for the attorney-gener- 
al’s department for the year in a 
lump sum to be expended at the dis- 
eretion of the attorney-general con- 
stituted one item). * 


29. Fairfield v. Foster, 214 P. 319, 
25 Ariz. 146. See Wheeler v. Gallet, 
249 P. 1067, 43 Idaho 175 (where there 
was;an appropriation of one hundred 
and one thousand, two hundred and 
fifty dollars for penitentiary). 

[a] Item defined.—(1) “A ‘sepa- 
rate particular in an enumeration, ac- 
count, or total.’”’ Fairfield v. Foster, 
214 P. 319, 25 Ariz. 146 [quot Inter- 
national D.]. (2) “A separate entry 
in an account or a schedule, or a sep- 
arate particular in an enumeration of 
a total which is separate and distinct 
from the other particulars or en- 
tries.” Peo. v. Brady, 115 N.E. 204, 
2707 Tl... 124, 1381. 


[b] Items held to be separate.— 
(1) A fifteen thousand dollar appro- 
priation for the state geology depart- 
ment. State v. Forsyth, 133 P. 521, 21 
Wyo. 359. (2) An appropriation for 
a rate clerk of two thousand one hun- 
dred dollars per annum contained’ un- 
der the heading of an appropriation 
“for the Corporation Commission.” 
Fairfield v. Foster, 214 P. 319, 25 Ariz. 
146. (3) An appropriation for the 
attorney-general’s department in a 
lump sum for the year, designating 
various purposes for which it might 


the state university of two hundred 
eighty five thousand eight hundred 
ten dollars and twenty three cents, 
followed by a section apportioning its 
use in a certain manner. Regents of 
State Univ. v. Trapp. 113 P. 910, 28 
Okl. 88. (5) A proviso requiring the 
state controller, at the request of the 
state director of education, to trans- 
fer 1 per cent. of the appropriation for 
salaries and support of the state nor- 
mal and special schools for payment 
of salaries and support of the general 
administrative office of the division 
of normal and special schools of the 
department of education, held an 
‘Stem of appropriation” for such pur- 
pose, and subject to veto by the Gov- 
ernor. Wood v. Riley, 219 P. 966, 192 
Cal. 293. (6) A seven hundred thou- 
sand dollar appropriation in a lump 
sum for university purposes. Peebly 
v. Childers, 217 P. 1049, 95 Okl. 40. 
(7) Dictum to the effect that a clause 
accompanying an appropriation bill 
requiring expenditures segregated 
and apportioned by the heads of de- 
partments to be approved by the gov- 
ernor and certain officers of the leg- 
islature constituted a separate item. 
Peo. v. Tremaine, 235 N.Y.S. 555, 226 
App.Div. 331 [rev 168 N.E. 817, 252 
N.Y. 27]. 


[c] Items held not to be separate. 
—(1) Apportionment between state 
and counties, of the property tax im- 
posed for highways. Black & White 
Taxicab Co. v. Standard Oil Co., 218 
P. 189, 25 Ariz. 381. (2) Apportion- 
ments of certain percentages of the 
money from the tax on gasoline for 
highways to certain accounts. Black 
& White Taxicab Co. v. Standard Oil 
Co., supra. (3) Appropriation of one 
hundred fifty three thousand one hun- 
dred and fifty dollars for the state 
board of agriculture, where the con- 
stitution required that bills making 
appropriations should appropriate to 
the specified objects and purposes, re- 
spectively, their several amounts in 
distinct items and sections. Peo. v. 
Brady, 115 N.E. 204, 277 Ill. 124. » (4) 
Provision giving to the counties half 
of the gasoline tax imposed by stat- 
ute for highways. Black, etc., Taxi- 
cab Co. v. Standard Oil Co., supra. 


S.C.—State v. Jones, 82 S.H. 882, 99 
S.C. 89. 


S.D.—Erskine v. Pyle, 213 N.W. 500, 
51 S.D. 262. 


Tex.—Fulmore y. Lane, 
405, 1082, 104 Tex. 499. 


31. Black & White Taxicab Co. v. 
Som Oil Co., 218 P. 139, 25 Ariz. 


[a] “Appropriation” within the 
provision of the constitution means 
money appropriated out of the general 
revenue of the state. Black & White 
Taxicab Co. vy. Standard Oil Co., 218 
P..139, 25° Ariz.°381; 


32. Black & White Taxicab Co. v. 
Standard Oil Co., supra. 


33. State v. Holder, 23 So. 643, 76 
Miss. 158, 181. 


“The true meaning . . . is that 
an appropriation bill made up of sev- 
eral parts—that is, distinct appropri- 
ations, different, separable, each com- 
plete without the others, which may 
be taken from the bill without affect- 
ing others, which may be separated 
into different parts complete in them- 
selves—may be approved and become 
law in accordance with the legislative 
will, while others of like character 
may be disapproved and put before 
the legislature again, dissociated 
from the other’ appropriations.” 
State v. Holder, supra. 


34 Regents of State University v. 
Trapp, 113 P. 910, 28 Okl. 83. 


35. See supra § 113. 


sat austies ae v. Pyle, 2138 N.W. 500, 
-D. ; Jamison v. Forsyth, 1 
P, 521, 21 Wyo. 359. . = 


[a] Weto message construed as a 
veto of the measure as a_ whole. 
te v. Pyle, 213 N.W. 500, 51 S.D. 


140 S.W. 


Construction of constitutional pro- 
visions see supra § 112. 


37. Peo. v. Russell, 142 N.E. 

311 Ill. 96, ease 
38. Carter v, Rathburn, 

85 Okl. 251. ive enas ck et) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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item ;°° and where under a constitutional provision 
that such items of an appropriation bill as are not 
disapproved by the governor shall have the force 
and effect of law according to the original provisions 
of the bill, a qualified approval or disapproval of 
a portion of a distinet item is held to be ineffectual, 
and such item remains a valid enactment, as though 
the governor had expressly approved it or allowed 
it to become law without his approval.4° Where, 
however, the express approval is necessary before 
a bill ean become a law, as where the bill is pre- 
sented after adjournment, an item of such bill must 
be approved as a whole or no part of the item will 
take effect.41 The disapproval of matter which is 
incidental to the appropriation and an inseparable 
part of an item is without effect,#? as where an 
attempt is made to veto a condition of an appro- 
priation and approve the appropriation without the 
condition imposed.‘43 


[§ 116] (3) Veto Message. When the governor 
returns a bill to the legislature without his approval, 
he is generally required to state his reasons for not 
approving the same;** and it has been held that 
it is immaterial that the objection stated by the 
executive is based upon a defect in the bill which 
does not in fact exist.*®° A bill is vetoed when it 
is returned to the house in which it originated with 
the objections thereto,*® and a statement in the 
220 P.) A.L.R. 592. 


39. Colo.—Stong v. Peo., 
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message that the governor does not wish to veto 
the bill will not deprive his action of that effect.47 


“Disapproved,” written across items of an appro- 
priation bill was held a sufficient compliance with 
provision of the constitution, requiring the bill to 
be filed with notations of objections.*® ; 


Construction. The meaning and effect of a veto 
message must be derived from a proper construction 
of all the language used,*® and, since the powers 
of the executive in this connection are legislative 
in their nature,®° ordinary rules governing the con- 
struction of legislative acts®! apply.®? 


Presumption of validity. The court will indulge 
every intendment in favor of the constitutionality 
of a veto the same as it will presume the constitu- 
tionality of an act as originally passed by the leg- 
islature.®3 


[$ 117] (4) Completed Return—(a) In General. 
The veto power is effectively exercised when the bill 
is returned to the assembly in which it originated 
within the time provided by the constitution, ac- 
companied by the governor’s objections to it.°4 The 
return is incomplete and ineffectual unless the bill is 
placed in the actual custody of the house or of a duly 
authorized agent.°5 


1004, 120 Ark. 377. 


_999, 74 Colo. 283. 


Idaho.—Wheeler v. Gallet, 249 P. 
1067, 43 Idaho 175. 


Ill.— Fergus v. Russel, 110 N.E, 130, 
270 Ill. 304, Ann.Cas.1916B 1120. 


Mont.—The Veto Case, 222 P. 428, 
69 Mont. 325, 35 A.L.R. 592. 


Okl.—Peebly v. Childers, 
1049, 95 Okl. 40. 


See Fairfield v. Foster, 214 P. 319, 
25 Ariz. 146 (dictum to same effect); 
State v. Forsyth, 133 P. 521, 21 Wyo. 
359 (dictum to that effect). 


Contra Com. v. Barnett, 48 A. 976, 
199 Pa. 161, 55 L.R.A. 882. 


a] Thus the governor cannot veto: 
Part of the salary of a single 
employee. Stong vy. Peo., 220 P. 999, 
74 Colo. 283. (2) Words “per an- 
num” in an item of an appropriation 
bill fixing specified amounts per an- 
num. Fergus v. Russel, 110 N.E. 130, 
270 Ill. 304, Ann.Cas.1916B 1120. 


40. Wheeler v. Gallet, 249:P. 1067, 
43 Idaho 175; Fergus v. Russel, 110 
N.B. 130, 270 Ill. 304, Ann.Cas.1916B 
1120; Peebly v. Childers, 217 P. 1049, 
95 Okl. 40; State v. Forsyth, 133 P. 
521, 529, 21 Wyo. 359. 


“If the authority to disappréve an 
item in part and approve it in part is 
not conferred upon the Governor, his 
act in attempting to do so would be a 
nullity, and necessarily ineffectual for 
the purpose intended, or any other 
purpose, for, being unauthorized, it 
would be void, and entitled to no con- 
sideration whatever.” State v. For- 
syth, supra. 

41. Nowell v. Harrington, 89 A. 
1098, 122 Md. 487; The Veto Case, 222 
P. 428, 69 Mont. 325, 35 A.L.R. 592. 


[a] Reason for rule.—To permit 
the governor to scale items of an ap- 
propriation bill would be to permit 
him to invade the province of the leg- 
islature by doing an act amounting to 
affirmative legislation. The Veto 
Case, 222 P. 428, 69 Mont, 325, 35 


217 P. 


C 
(1) 


42. Callaghan vy. Boyce, 153 P. 773, 
17 Ariz. 433. 


[a] “Item” is used synonymously 
with “subject,” “distinct or separate 
parts,’ and an objection and disap- 
proval by the governor of an item or 
several items of appropriations of 
money has reference to the distinct 
subject or part for which the appro- 
priation is made and all its incidents. 
Callaghan vy. Boyce, 153 P. 7738, 17 
Ariz. 433. 


[b] Rule applied.—Where a section 
setting forth a specific sum to pay the 
salary of an officer is followed by a 
clause repealing a prior statute pro- 
viding for appropriations for the of- 
fice, the repealing clause is an in- 
separable part of the item and cannot 
be vetoed separately. Callaghan v. 
Boyce, 153 P. 778, 17 Ariz. 433. 


43. Miller v. Walley, 84 So. 466, 122 
Miss. 521. See State v. Holder, 23 
So. 643, 76 Miss. 158 (a proviso ac- 
companying a bill constituting one 
whole and relating only to one thing 
could not be separately vetoed). But 
see Peo. v. Tremaine, 235 N.Y.S. 555, 
226 App.Div. 331 [rev 168 N.E. 817, 
252 N.Y. 27 (dictum to the effect that 
the governor might veto a clause ac- 
companying an appropriation bill re- 
quiring that expenditures as segregat- 
ed and made by the heads of depart- 
ments shall be approved by the gover- 
nor and certain legislative officers 
separately and without affecting the 
appropriations to which it pertained). 


44. See constitutional provisions. 
45. Birdsall v. Carrick, 3 Nev. 138. 


46. State v. Sessions, 115 P. 641, 84 
Kan. 856, Ann.Cas.1912A 796. But 
see Cammack v. Harris, 29 S.W.(2d) 
567, 234 Ky. 846 (holding that the 
governor’s veto is consummated, not 
by indorsement of reasons for veto or 
date of veto message, but by returning 
vetoed bill to proper officer). 


47. State v. Sessions, 115 P. 641, 
84 Kan. 856, Ann.Cas.1912A 796. 


48. Dickinson y. Page, 179 S.W. 


49. Fulmore v. Lane, 140 S.W. 405, 
1082, 104 Tex. 499. 


50. See supra § 101. 
51. See infra §§ 563-655. 


52. 


1082, 104 Tex. 499. 


53. Texas Co. v. State, 254 P. 1060, 
31 Ariz. 485, 53 A.L.R. 258. 


54. Parkinson v. Johnson, 117 P. 
1057, 160 Cal. 756; Harpending v. 
Haight, 39 Cal. 189, 2 Am.R. 482; 
State v. Wheeler, 89 N.E. 1, 172-Ind. 
578, 19 Ann.Cas. 834; In re Opinion 
of Justices, 45 N.H. 607. 


[a] Date of indorsement of veto 
is immaterial. Cammack vy. Harris, 29 
S.W.(2d) 567, 284 Ky. 846. 


Veto message see supra § 116. 


55. State v. South Norwalk, 58 <A. 
759, 79 Conn, 257; Tuttle v. Boston, 
102 N.E. 350, 215 Mass. 57. 


[a] Word “returned” signifies at 
least a restoration of the bill to the 
custody of the branch of the legisla- 
ture in which it originated, at a place 


tand under circumstances which per- 


mit that branch or some officer of it to 
know that the bill is so restored, and 
to make a record of the time of such 
restoration when that time may be- 
come important in its future consid- 
eration. Tuttle v. Boston, 102 N.E. 
350, 215 Mass. 57. 


[b] Return held incomplete where 
the bill with the veto message was 
placed in the office of the clerk of the 
house at 4:20 P. M., after the house 
had adjourned for the day and when 
no one was there to receive the bill. 
Tuttle v. Boston, 102 N.E. 350, 215 
Mass. 57. —* 


[c] Refusal to accept.—‘The duty 
of the governor is performed when he 
returns the bill, with his. objections, 
to the house in which the bill originat- 
ed, and gives them proper notice, 
whether it is received or not.” In re 
Opinion of Justices, 45 N.H. 607, 609. 


Fulmore v. Lane, 140 S.W. 405, 


586 [59 C.J.] 


Journal entry.°° Unless specifically required by 
the constitution it is not necessary that the journal 
of the house to which it is returned contain an en- 
try of the time when it was returned.°’ Where the 
constitution requires the fact of return to be en- 
tered on the journals, the absence of any entry 
thereon is conclusive that no return was made.*® 


Record kept by governor. In the absence of con- 
stitutional or statutory provision requiring it, no 
record need be kept by the governor, concerning bills 
returned by him without his signature.°° 


[§ 118] (b) After Adjournment of Legislature®°— 
aa. In General. Where the return is attempted to 
be made after the legislature has adjourned for the 
day, the best return that the circumstances will ad- 
mit is a proper return,®! which may be effected by 
delivering the bill and message to some responsible 

-member of the house who would be likely to de- 
liver it to the house at the first opportunity.°* In 
such ease the bill should in any event be left beyond 
the executive control.** 


[§ 119] bb. Filing with Secretary of State.®* 


ease Journals generally see supra §§ 
—98. 


57. Parkinson v. Johnson, 117 P. 
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[§§ 117-120 


Where the constitution provides a bill presented to 
the governor shall become law although the legis- 
lature adjourns before the period for return has ex- 
pired, unless the governor files the bill and his _ob- 
jections to it with the, secretary of state within a 
certain time,°> the veto is complete and the power 
of the governor over it ends when the bill has been 
filed with the secretary as provided,®* and the fail- 
ure of the secretary of state to lay the bill before 
the next session does not operate to make it be- 
come law. 


Proclamation of filing. A provision of the con- 
stitution requiring notice of the filing of a bill with 
the secretary of\state subsequent to adjournment to 
be given by a public proclamation, if the governor 
is desirous of vetoing the bill, must be complied 
with before the veto is complete,®** but substantial 
compliance is sufficient.®? 


[§ 120] c. Failure To Approve or Return, Where 
a bill is retained by the executive and not returned 
with his approval or veto within the time prescribed 
for such return,‘® it becomes effective as a statute 
by lapse of time,’! regardless of any contrary pro- 


call of Bills, 24 Pa.Dist. 544 (advis-}) become law unless it is filed with the 
ing that a bill filed with the secretary | secretary of state within five days 
of state might be recalled by the gov-|after the adjournment with objections, 


1057, 160 Cal. 756. 


58. State v. Wheeler, 89 N.E. 1, 
172 Ind. 578, 19 Ann.Cas. 834. 


_ 59. Parkinson vy. Johnson, 117 P. 
1057, 160 Cal. 756. 


60. Time for executive action gen- 
erally see supra §§ 105-109. 


61. Harpending v. Haight, 39 Cal. 
189, 2 Am.R. 432. 


62. Harpending v. Haight, supra. 
63. Harpending v. Haight, supra. 
64. Filing generally see infra § 
138. 
' 65. See constitutional provisions. 


._ 66. Peo. v. McCullough, 71 N.E. 602, 
210 Ill. 488; Woessner vy. Bullock, 93 
N.E. 1057, 176 Ind. 166. 


[a] Intention to file a bill with ob- 
jections and the agreement of the 
secretary of state to consider the bills 
as having been filed, cannot take the 
place of actual filing. State v. Junkin, 
113. N.W. 256, 79 Neb. 532. 


“ 67. Woessner vy. Bullock, 93 N.BH. 
1057, 176 Ind. 166. 


68. Dickinson v. Page, 179:S.W. 
1004, 120 Ark. 377; In ‘re, Recall of 
Bills, 24 Pa.Dist. 544. 


[a] Appropriation bills.—A provi- 
sion requiring notice of the filing of a 
bill with the secretary of state to be 
given by public proclamation is ap- 
‘plicable to appropriation bills. Dick- 
‘inson v. Page, 179 S.W. 1004, 120 Ark, 
oll. 


[b] Recall by executive.—Where 
governor has thirty days after ad- 
journment, if desirous of vetoing a 
bill, in which to file his objections to 
the biJl with the secretary of state 
and give notice thereof by public 
proclamation, the veto is not complete 
‘until such proclamation has been giv- 
en, and prior to that time the governor 
may recall a bill filed with the secre- 
‘tary of state and reverse his action 
on it. In re Recall of Bills, 24 Pa. 
Dist. 544. - 


_ 69. Dickinson v. Page, 179 S.W. 
1004, 120 Ark. 377, But see In re Re- 


ernor any time prior to the actual is- | a veto is not effective unless it is filed 


suance of such proclamation). 


[a] Filing itself may be sufficient. 
—The filing with the secretary of 
state of an appropriation bill signed 
by the Governor but disapproved as 
to some items is a sufficient public 
proclamation of the disapproval, 
aes v. Page, 179 S.W. 1004, 120 

rk. 377. 


70. See constitutional provisions. 


Time for executive action see supra 
§§ 106-109. 


71. Ariz.—Clark v. Boyce, 185 P. 
136, 20 Ariz. 544. 

Cal.—-Harpending v. Haight, 39 Cal. 
189, 2 Am.R. 432. 


Del.—Rush vy. Allen, 76 A. 370, 24 
Del. 444. 


Fla.—Smithie v. State, 101 So. 276, 
88 Fla. 70. 
fre eUy, v. Cabaniss, 52 Ga.! 
Ind.—Staleup v. Dickson, 35 N.E. 


987, 186. Inds-9. 
Kan.—-State v. Sessions, 115 P. 641, 
84 Kan, 856, Ann.Cas.1912A 796. 
Ky.—McNeil v. Com., 12 Bush 727. 
Mont.—-Fvers v. Hudson, 92 P. 462, 
36 Mont. 135. 
Or.—Bennett Trust. Co. v. Seng- 
stacken, 113 P. 863, 58 Or. 333. 
Pa.—Wartman v. Philadelphia, 338 
Pa.St. 202, 208. 


PortoRico.—Pacheco v. Zequeira, 27 
PortoRico 192. 


S.C.—Goree v. Greenwood County 
Supervisor, 76 S.E. 705, 93 S.c. 312. 


Tenn.—Daughtery v. State, 20 S.W. 
(2d) 1042, 159 Tenn. 578. 


W.Va.—Capito v. Topping, 64 S.E. 
845, 65 W.Va. 587, 22 L.R.A.N.S. 1080, 


Wyo.—State v. Forsyth, 188 P. 521, 
21 Wyo. 359. 

[a] Rule applied.—(1) Under a 
constitutional provision to the effect 
that if return by the executive is pre- 
vented by adjournment the bill shall 


For later cases, developments and changes in the law see Annotations, same title and section number, 


in the office prescribed within five 
days, and the fact that the governor 
endorsed “disapproved” on bills prior 
to the expiration of the five days is 
immaterial. Capito v. Topping, 64 S. 
BH. 845, 65 W.Va. 587, 22 L.R.A.N.S. 
1080. (2) Bill held by governor over 
five days, and returned without his 
signature, became law, despite the 
fact certification was not made by the 
speakers of the houses as required by 
statute of the fact that the bill had 
been presented to the governor and 
not returned within the time allowed. 
Daughtery v. State, 20 S.W.(2d) 1042, 
159 Tenn. 573. (3) Where the last 
day the governor has in which to re- 
turn a bill, in order to prevent it from 
becoming a law by failure to act; falls 
on the last day of the session, it has 
been held that the return must be 
made at such an hour that the house 
may have time to reconsider the bill 
and examine the objections to its 
passage before the time fixed by the 
constitution for its adjournment sine 
die. State v. Wheeler, 89 N.E. 1, 
172 Ind. 578, 19 Ann.Cas. 834, 


[b] Appropriation bills are within 
the rule. State v. Forsyth, 133 P. 521, 
21 Wyo. 359. - 


[c] Emergency measures.—(1) 
Under a provision that emergency 
measures Shall become effective im- 
mediately when approved by the gov- 
ernor, it is not imperative that such 
a measure Shall be signed by the gov- 
ernor before becoming a law, but when 
the provision is construed in connec- 
tion with a subsequent general provi- 
sion it may nevertheless become ef- 
fective as an emergency measure if it 
is retained by the governor in his pos- 
session after a stated time without 
express approval or disapproval as 
provided in the subsequent provision. 
Clark vy. Boyce, 185 P. 186, 20 Ariz. 
544. (2) Where emergency measures 
have from the time of the first legis- 
lature been considered by the legisla- 


| tive and executive branches of. the 


government as becoming effective 
without the signature of the governor, 
the court would feel constrained to 
not disturb or set aside the con- 
temporaneous construction of such 


. 


§§ 120-122] 


visions in the bill itself.72 A bill which has been 
recalled by the legislature7? cannot become a law 
because of the failure of-the governor to act upon 
it.“ Where the constitution provides that no bill 
shall be presented to the governor within two days 
next previous to adjournment,*® a bill presented 
during that period and retained by the governor 
without approval will not become law by lapse of 
time.7® 


[§ 121] 6. Passage over Veto.”7 The power of the 
legislature to repass a bill that has been vetoed by 
the executive, after its return to the legislature, is 
derived from constitutional provisions,’® and the 
method prescribed is mandatory.*9 Items of an 
appropriation bill which have been effectively dis- 
approved cannot have the force and effect of law 
except by repassage, as provided by the constitu- 
tion.S° 


Order of consideration. Constitutional provi- 
sions fixing the order in which the bill shall be con- 
sidered by the two houses, are mandatory and must 
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At what session. Where the secretary of state is 
required to lay before the next session of the legisla- 
ture bills vetoed by the governor and filed with 
him,** the bills vetoed must be presented by him at 
the next session of the legislature, whether regular 
or special;** and where a bill is not presented at a 
special session following the filing of the bill with 
the seéretary, the action of the legislature at the 
next regular session in attempting to pass it over 
the governor’s veto is ineffectual.*® 


Number of votes. It is not essential to the pass- 
ing of a bill by the senate or house on reconsidera- 
tion after veto that two thirds of the members vote 
therefor, but it is sufficient if two thirds of a quorum 
support the bill.°® In addition to a quorum the vote 
of two thirds of those actually present at the time 
the vote is taken is also necessary.§? 


“Ayes” and “noes.” Constitutional provisions re- 
quiring that the journal shall show the “ayes” and 
“noes” upon reconsideration of a bill for passage 


be observed.®1 
Time. 


house.®? 


long standing placed upon the consti- 
tution by the other departments of 
the government. Clark v. Boyce, 
supra. See Fairfield v. Foster, 214 P. 
319, 25 Ariz. 146 (dictum to same ef- 
fect). 


72. Atlantic Coast Line Co. v. Mal- 
lard, 43 So: 755, 53 Fla. 515; Evers v. 
Hudson, 92 P. 462, 36 Mont. 135. 


73. See supra § 105. 


74. McKenzie v. Moore, 17 S.W. 
483; 92 Ky. 216,13 Ky.L. 509, 14 L.R.A. 
25 


75. See supra § 103. 


76. State v. Fortieth Judicial Cir- 
euit, (Ind.) 174 N.E. 423. 


“77. Passage over veto of mayor see 
Municipal Corporations § 834. 

78. See constitutional provisions. 

79. See infra this section. 


80. Carter v. Rathburn, 209 P. 944, 
85 Okl. 251. 


81. Webb v. Carter, 165 S.W. 426, 
129 Tenn. 182. But see State v. State 
Board of Equalization, 249 P. 996, 140 
Wash. 433 (stating that a rule of 
procedure in repassage of bill which 
has not been strictly followed by leg- 
islature will not invalidate act af- 
fected). t 


[a] Doctrine of ratification cannot 
operate so as to make a vote taken by 
the house relate back to and validate 
a previous vote of that house which 
was invalid because not in conformity 
with mandatory provisions of the con- 
stitution. Webb v. Carter, 165 S.W. 
426, 129 Tenn. 182. 


~ 82. In re Session Laws 1923, c 184, 
121 A. 736, 98 N.J.Law 586. 


[a] Constitutional provision con-~ 
strned.—Const. art. 5, § 7, requiring 
that the Governor “return” a bill not 
approved by him to the house in which 
it originated, which shall “proceed to 
reconsider it,” and providing that, if 
a majority pass it, it shall be “sent” 
to the other house, by whieh it shall 


A provision of the constitution to the ef- 
fect that neither house shall vote to repass a bill on 
the same day on which it is returned to it, does not 
prohibit one house from voting on a bill on the same 
day on which a bill is sent to it 


over.the veto of the governor, are mandatory.*’ 


[§ 122] J. Enrollment, Authentication, Filing, and 


General. 


from the other 


Publication—1. Enrollment after Passage—a. In 
An enrolled bill, in legislative parlance, is 
a reproduction or copy of the identical bill passed 
by both houses of the general assembly.®® 
absence of other provision a bill may be enrolled 


In the 


after the legislature has adjourned.?° 


‘likewise be reconsidered,” but that 
“in neither house shall the vote be 
taken on the same day on which the 
bill shall be returned to it,’ was not 
violated by the House of Assembly’s 
action in reconsidering a bill passed 
by the Senate over the Governor’s veto 
on the same day on which it received 
if from the Senate, the presumption 
being that the framers of the Consti- 
tution, in using the word “return,” 
which is the giving or sending a thing 
back to the person from whom it was 
received, and ‘‘sent,’’ which normally 
means putting it in the possession of 
another than him from whom it has 
been received, appreciated and intend- 
ed such distinction, and that they 
added the final clause with the fact in 
mind that the Governor would return 
the bill to one or the other branch, ei- 
ther of which might be the house of 
origin, while the words “likewise be 
reconsidered” may fairly be consid- 
ered to indicate their intention that 
the course of procedure on reconsid- 
eration by the second house be that 
previously, not subsequently, _pre- 
scribed for the house of origin. In re 
Session Laws 19238, c. 184, 121 A. 736, 
98 N.J.Law 586. 


83. See constitutional provisions. 


[a] Words “at its next session,” as 
used in section of constitution au- 
thorizing the Legislature to pass bills 
over the Governor’s veto, and provid- 
ing that, when the Governor within 
five days after the adjournment of the 
Legislature vetoes a bill and files it 
in the office of the Secretary of State, 
the latter shall lay the same before 
the Legislature “at its next session” 
as if it had been returned by the Gov- 
ernor, mean the first session follow- 
ing, whether regular. or_ special, 
Woessner v. Bullock, 93 N.E. 1057, 176 
Ind. 166. 


84. Woessner v. Bullock, 93 N.E. 
1057, 176 Ind. 166. 


[a] Return to same general as- 
sembly which passed the bill is not 
contemplated by the constitutional 
provision, Smith v. Jennings, 45 S.E. 


821, 67 S.C. 324. 


85. Woessner v. Bullock, 93 N.E. 
1057, 176 Ind. 166. 


86. State v. Missouri Pac. Ry. Co., 
152 BP. 777, 96 Kan. 609, Ann.Cas.1917A 
612 [aff 39 S.Ct. 93, 248 U.S. 276, 63 
L.Ed. 239, 2 A.L.R. 1589]; Smith v. 
Jennings, 45 S.E. 821, 67 S.C. 324 
[error dism 27 S.Ct. 610, 206 U.S: 276, 
51 L.Ed. 1061]. 


[a] “Two-thirds vote.”—When the 
constitution speaks of ‘‘two-thirds of 
that house as the vote required to 
pass a bill or joint resolution over 
the veto of the governor, it means 
two-thirds of the house as then legal- 
ly constituted and acting upon the 
matter.” Smith v. Jennings, 45 S.E. 
821, 67 S.C. 324 [error dism 27 S.Ct. 
610, 206 U.S. 276, 51 L.Ed, 1061]. 


[b] “House,” within constitutional 
provision, requiring a two-thirds vote 
of each house to pass a bill over a 
veto, means not the entire member- 
ship, but the quorum given legisla- 
tive power. Missouri Pac. Ry. Co. v. 
State of Kansas, 39 S.Ct. 93, 248 U.S. 
276, 63 L.Ed. 239, 2 A.L.R. 1589 [aff 
it 777, 96 Kan. 609, Ann.Cas.1917A. 


[c] Evidence held insufficient to 
show that a majority of the member- 
ship of the assembly as required by 
the constitution were not present 
when the vote was taken to pass a’ 
bill over the governor’s veto. In re 
Session Laws 1928, c. 184, 121 A. 736, 
98 N.J.Law 586. 


87. Brown v. Nash, 1 Wyo. 85. 
88. Webb v. Carter, 165 S.W. 426, 
129 Tenn. 182. 


89. Rice v. Lonoke-Cabot Road 
Impr. Dist. No. 11 of Lonoke County, 
221 S.W. 179, 142 Ark. 454. See also 
Enroll 20 C.J. p 1265 text and note 
16. 


90. Dow v. Beidelman, 5 S.W. 297, 
49 Ark. 325. 


[a] Reason for rule.—The terms of, 
members of the legislature do not ex=- 
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. Engrossment. A constitutional provision requir- 
ing the engrossment of legislative bills®* has been 
held not to require that a bill shall be engrossed in 
both houses, the uniform practice being to engross 
the bill only in the house in which it originated.®? 


_[§ 123] b. Errors and Changes Made in Enroll- 
ment. The enrolling clerk or committee has no pow- 
er or authority to modify a bill passed by the legis- 
lature in any respect.®? In those jurisdictions where 
the enrolled act is not regarded as conclusive as to 
the existence and contents of the bill,®* it is gener- 


pire when the legislature adjourns, 
nor do all the functions and powers of 
its officers then cease. It may often 
happen, in the case of bills passed in 
the closing hours of a session, that 
#here is not sufficient time to enroll 
them properly and present them to 
the executive, before an adjournment 
takes place. Dow v. Beidelman, 5 S. 
W. 297, 49 Ark. 325. 


91. See constitutional provisions. 


92. Ridgely v. City of Baltimore, 
87. A. 909, 119 Md. 567. 


98. Rice v. Lonoke-Cabot Road Im- 
provement Dist. No. 11 of Lonoke 
County, 221 S.W. 179, 142 Ark. 454. 


94. See infra § 185. 


95. Chicago, B. & Q. R. Co. v. 
Smyth, 103 F. 376; Mayor and Alder- 
men of West End v. Simmons, 51 So. 
638, 165 Ala. 359; King Lumber Co. v. 
Crow, 46 So. 646, 155 Ala. 504, 130 


Am.S.R. 65; Yancy v. Waddell, 36 
So. 733, 189 Ala. 524; Moody v. State, 
48 Ala. 115, 17 Am.R: 28; Jones v. 
Hutchinson, 43 Ala. 721; Rash v. 


Allen, 76 A. 370, 24 Del..444; State v. 
Deal, 4 So. 899, 24 Fla. 298, 12 Am.S.R. 
204; State v. McLelland, 25 N.W, 77, 
18 Neb. 236, 53 Am.R. 814; In re 
Opinion of Justices, 81 A. 170, 76 N.H. 
601; State v. Platt, 2 S.C..150, 16 Am.R. 
647; “State v. Wendler, 68 N.W, 759, 
94 Wis. 369. 

[a] In Arkansas (1) where the 
original act, which is also filed in the 
office of the secretary of state, con- 
trols in case of a conflict. between it 
and the enrolled act signed by the 
governor the rule of the text has not 
been applied. Johns v. Bradley Coun- 
ty Road Impr. Dist., 218 S.W. 389, 
142 Ark. 73.. (2) The governor in 
signing an enrolled bill approves the 
bill as passed by the legislature, the 
enrolled bill being merely a reproduc- 
tion thereof, and the act not being im- 
paired by additions, omissions, or mis- 
prisions of the enrolling clerk in copy- 
ing the bill. Rice v, Lonoke-Cabot 
Road 'Impr. Dist. No. 11, of Lonoke 
County; 221 S.W. 179, 142 Ark. 454. 
(3) Accordingly’ a. bill was held to 
Khave been validly enacted as con- 
tained in.the original act on file in the 
office of the secretary of state, and 
published, although, through an ob- 
vious omission or misprision of the 
enrolling clerk, words were omitted 
from the enrolled bill which was 
presented to, and signed by, the gov- 
ernor, and also filed in the office of 
the secretary of state, which rendered 
a section of the bill almost meaning- 
less or at least quite ambiguous. 
Athletic Min., etc., Co. v. Sharp, 205 
S.E. 695, 135 Ark. 330. (4) Also, 
where the enrolling clerk omitted to 
incorporate in the enrolled bill signed 
by the governor a paragraph describ- 
ing nineteen sections of land, which 
was included in the original bill on 
file in the office of the secretary of 
state, the bill nevertheless became.a 
law, as the governor, in approving an 
enrolled bill intended and did approve 
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become a law.! 


the original or identical bill passed 
by the legislature, and for this reason 
additions, omissions, or misprisions of 
the enrolling clerk in copying the 
bill to be signed by the speaker of the 
house and president of the senate, and 
to be presented to the governor, do not 
impair or invalidate the act. Rice v. 
Lonoke-Cabot Road Impr. Dist. No. 
11 of Lonoke County, supra. (5) The 
rule as thus stated was approved and 
followed in another case involving 
substantially analogous facts. Ford 
v. Plum Bayou Road Impr. Dist., 258 
S.W. 613, 162 Ark. 475. 


[b] Amendment of journal to show 
error.—(1) Where the bill as pre- 
sented to the governor is not the same 
as that which was passed, but from 
all that appears on the journal it 
may be, the houses of the legislature 
have inherent right and power during 
the session to amend their journals 
so as to make them speak the truth, 
and the recitals of the journals, being 
consistent with each other, must be 
taken as true. West End v. Simmons, 
51 So. 638, 165 Ala. 359. (2) Weight 
an sufficiency of journal see infra § 


96. Stein v. Leeper, 78 Ala. 517; 
Sayre v. Pollard, 77 Ala. 608; Mooz 
v. Randolph, 77 Ala. 597; State v. 
Deal, 4 So. 899, 24 Fla. 293, 12 Am.S.R. 
204; Legg v. Annapolis, 42 Md. 203; 
Sharp v. Merrill, 438 N.W. 385, 41 
Minn. 492. 


97. Stein v. Leeper, 78 Ala. 517; 
Mooz v. Randolph, 77 Ala. 597; Gwynn 
v. Hardée, 110 So. 3438, 92 Fla. 5438; 
State v. Deal, 4 So. 899, -24 Fla. 293, 
12 Am.S.R. 204; Sharp v. Merrill, 43 
N.W. 385, 41 Minn. 492. 


98... Ala.—Stein v. Leeper, 78 Ala. 
517; Mooz v. Randolph, 77 Ala. 597. 


Md.—Berry v. Baltimore, etc., R. 
Co., 41 Md. 446, 20 Am.R. 69. 


Mich.—Rode v. Phelps, 45 N.W. 493, 
80 Mich. 598. 


Ohio.—State v. Jones,-11 OhioCir. 
Dec. 496, 22 OhioCir.Ct. 682. 


Wis.—State v. Wisconsin State 
Board of Medical Examiners, 177 N.W. 
910, 172 Wis: 317. 


[a] Revenue bill ordinarily is one 
and an entire system, all the provi- 
sions of which sustain a mutual de- 
pendence and mutual relation, and the 
omission of a material part disturbs 
the equalization of the system, vary- 
ing, more or less, the substance of the 
online bill, Stein v. Leeper, 78 Ala. 


[b] Where subject of variance in- 
volves an amendment which was a 
point of contention between the two 
houses, there is no conjecture as to 
the materiality of the difference be- 
tween the two measures. Mooz vy. 
Randolph, 77 Ala. 597. To same ef- 
fect Moody v. State, 48 Ala. 115, 17 
Am.R. 28. See West End vy. Simmons, 
51 So. 638, 165 Ala. 359 (court will not 
speculate on the degree of importance 
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ally held that the enrolled bill as presented to, and 
approved by, the governor must be the same as that 
passed by the legislature,*° at least in substance?® 
and in legal effect;°7 and where, through some mis- 
take in the enrollment of the bill, a material change 
has been made,®® or an altogether different bill®® is 
presented to, and signed by, the governor, it does not 


However, absolute correspondence 


between the bill as enacted and as signed by the gov- 
ernor is not necessary,? and mere clerical errors® 
and minor discrepancies,* or the dishonesty of an 


attached to an amendment). 
99. Peo. v. Lueders, 119 N.E. 339, 


‘Yog3 Ill. 287. 


1. See cases supra notes 98, 99. 


2. Michigan State Prison v. Audi- 
tor-Gen., 112 N.W. 1017, 149 Mich. 386. 


3. Ala.—Donnelly v. State, 78 Ala. 
453; Abernathy v. State, 78 Ala. 411. 


Ark.—Desha-Drew Road Improve- 
ment Dist. No. 1 v. Taylor, 197 S.W. 
1152, 180 Ark. 5038. 


Md.—Joseph B. Dunn & Sons vy. 
Brager, 81 A. 516, 116 Md, 242, 


Mich.—Michigan State Prison v. 
Auditor-Gen., 112 N.W. 1017, 149 Mich. 
386; Stow v. Grand Rapids, 44 N.W. 
1047, 79 Mich. 595; Peo, v. Onondaga 
Tp., 16 Mich. 254. 


Neb.—State v. Moore, 55 N.W. 299, 
37 Neb. 13. 


Vt.—Morse vy. Tracy, 100 A. 923, 


“91 Vt. 476. 


[a]. Bule applied.—Where an ap- 
propriation bill as passed by both 
houses included an item of fifteen 
thousand dollars for impeachment 
proceedings, but, due to some error, 
when the bill reached the committee 
on engrossed and enrolled bills, the 
sum was raised to twenty-five thou- 
sand dollars, and in this form the bill 


‘Was signed and approved by the pre- 


siding officers of the two houses and 
the governor, it was given effect as 
though embracing the lesser sum 
throughout. State vy. Moore, 55 N.W. 
299 ot MICH ve oios See State v. 
Schmidt, 173 N.W. 888, 951, 42 S:D. 
267, 294 (where a change was made 
intentionally to correct a clerical er- 
ror existing in a bill prior to pas- 
sage). But see State v. Hagood, 13 
S.C. 46 (where the court refused to 
give effect to a tax of four and one- 
half mills as approved by both houses 
which had been changed to four and 
three-quarters mills prior to its pres- 
entation to, and approval by, the gov- 
ernor). 


[b] Addition of clause to a bill 
made by the engrossing clerk, which 
declares that the bill is to take im- 
mediate effect, when in fact it was so 
ordered by only one house of the leg- 
islature, does not destroy the validity 
of the enactment. Stow y. Grand 
Rapids, 44 N.W. 1047, 79 Mich. 595 
Seek clause is no part of the bill it- 
self). 


[ec]: Striking out of word “writ- 
ten” was held not a material change. 
hie v. Semmes, 50 So. 120, 162 Ala, 


{d] Substituting “or” for “ana.7v— 
Morse v. Tracy, 100 A. 928, 91 Vt. 476. 


4 Freitag v. Union Stock Yard & 
Transit Co., 104 N.E. 901, 262 Ill. 551 
{error dism 180 Ill.App. 268]. 


[a] Change in section numbers.— 
“It is claimed that the act is void, 
because sections with the same num- 
bers as those stricken out when the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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enrolling clerk,® will not be permitted to defeat the 
intent of the legislature. 


Change in title.© Any material change in title as 
enrolled for the approval of the governor, which af- 
fects the entire bill, will prevent it from becoming a 
law; but an error which results in a mere restrict- 
ed title is not a fatal variance where the legal iden- 
tity of the bill is maintained, and the remaining 
parts, after expunging the unconstitutional portions, 
are complete in themselves and capable of being exe- 
cuted in accordance with the legislative intent. A 
minor variance in the title of the act as presented 
from that passed due to a clerical error cannot affect 
the validity of the act.° The validity of bills does 
not depend on the entire and exact agreement of the 
entries of titles on the journals with the titles con- 
tained in the drafts thereof as introduced and subse- 
quently signed by the governor,'® at least where the 
mistake is such that no one who reads the act can be 

misled.1? 


Enacting clause’? must be affixed to the bill at the 


14, 
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time it is presented to and approved by the gover- 
nons.> 


Partial invalidity.14 Where there is nothing in 
the invalid portion resulting from an error or change 
made in enrollment which shows a different legisla- 
tive intent as to the subject matter of the genuine 
parts than is shown by the latter, and the latter 
parts are sufficient to secure or authorize an enforce- 
ment of this intent without the aid of whatever there 
may be in the invalid parts, the genuine parts will 
be given effect.15 


[§ 124] ce. Variance between Enrolled Bill and 
Journal!®*—(1) Where Enrolled Bill Not Conclu- 
sive. In jurisdictions where the enrolled act is not 
conclusive and evidence from the journals is admis- 
sible to show whether the act was in fact passed,17 
discrepancies and irregularities in the journal en- 
tries are not material where it appears that the bill 
as enrolled and filed in the office of the secretary of 
state is the same as that which was finally passed,!® 
and, it has been held, the records in the office of the 


bill was pending now appear in the 
act. The different provisions of an 
act are numbered merely for con- 
venience, and numbers with the word 
‘section,’ or the mark ‘§,’ indicating 
section, are not part of the act. The 
numbering is a purely artificial and 
unessential arrangement, resorted to 
for the purpose of convenience only, 
to indicate the distinct parts of the 


act. When the act is finally 
passed, sections are numbered con- 
secutively. . . . Sections stricken 


out simply change the numbering of 
the sections remaining, and the fact 
that there were sections bearing the 
same numbers as those stricken out 
before the bill became a law does not 
in any manner affect the validity of 
the act.” Freitag v. Union Stock 
Yard, etc., Co., 104 N.B. 901, 908, 262 
Ill. 551 [error dism 180 Ill.App. 268]. 


5. State v. Moore, 55 N.W. 299, 37 
Neb. 13. 2m P 
6. Title: 
Necessity see infra § 147. 
Requisites and sufficiency see infra §§ 
387-392. 
7, Stein v. Leeper, 78 Ala. 517. 


[a] Material change in title of 
act after its passage will invalidate 
it, where constitutionally the title of 


an act is an essential part of it. 
Chicago, B. & Pek 200. Va, smyth, 
103 F. 376; State v. Burlington, etc., 


R. Co., 84 N.W. 254, 60 Neb. 741. 


[b] Material change in title of bill 
after it has passed both houses of the 
legislature, and before its presenta- 
tion to the governor for his approval 
or rejection, renders the act uncon- 
stitutional and void. Weis v. Ashley, 
81 N.W. 318, 59 Neb. 494, 80 Am.S.R. 
704. , 

8. Stein v. Leeper, 78 Ala. 517. 


9. Stow v. Grand Rapids, 44 N.W. 
1047, 79 Mich. 595. 

10. Stow vy. Grand Rapids, supra; 
Nelson v. Haywood Co., 20 S.W. 1, 91 
Tenn. 596. 

11. Peo. v. Onondaga Tp., 16 Mich. 
254. 

12. Enacting clause: 

Necessity see infra §§ 148, 149. 
Requisites and sufficiency see infra §§ 

152, 153. 

13. Sjoberg v. Security Sav. & 
Loan Assoc., 75 N.W, 1116, 73 Minn. 
203, 72 Am.S.R. 616. 


Partial invalidity generally see 
infra § 205 et seq. 


15. State v. Deal, 4 So. 899, 24 Fla. 
293, 12 Am.S.R. 204. 


[a] Where variant portion is un- 
constitutional (1) the omission or in- 
clusion of it will not vitiate the en- 
tire bill (Mooz v. Randolph, 77 Ala. 
597), (2) provided the remaining por- 
tion can be given effect without it 
(see infra § 205). 


16. Variance between bill as en- 
rolled and as published see infra § 
1438. 


17. See infra § 185. 


18. Ala.—Clifton v. State, 118 So. 
235, 22 Ala.A. 559 [cert den 118 So. 
237, 218 Ala. 168]. 


Ark.—Marshall v. Baugh, 201 S.W. 
808, 133 Ark. 64; Desha-Drew Road 
Impr. Dist. No. 1 y. Taylor, 197 S.W. 
1152, 130 Ark. 503; Butler v. Fourche 


Drainage Dist. Bd. of Directors, 146 
S.W. 120, 103 Ark. 109. 
Fla.—Morris v. Gainesville, 53 So. 


739, 60 Fla. 338. 


Kan.—State v. Robertson, 21 P. 382, 
41 Kan. 200; Ayers v. Trego County, 
15 P. 229, 37 Kan. 240; Weyand v. 
Stover, 11 P. 355, 35 Kan. 545. 


La.—State v. Bauman, 87 So. 7382, 
148 La. 743. 


N.C.—Lumberton Imp. Co. v. Robe- 
son County, 59 S.E. 1014, 146 N.C. 
353. 


“Tf there is any room to doubt as 
to what the journals of the legisla- 
ture show, if they are merely silent or 
ambiguous, or if it is possible to ex- 
plain them upon the hypothesis that 
the enrolled statute is correct and 
valid, then it is the duty of the courts 
to hold that the enrolled statute is 
valid.” Ayers v. Trego County, 15 P. 
229, 230, 37 Kan. 240 [quot State v. 
Francis, 26 Kan. 724, 731]. 


[a] Rule applied: (1) Where a 
bill designated in enrolled bill as “‘S. 
B. No. 262,’ introduced by Collins and 
entitled “An act creating the Desha- 
Drew Road Improvement District No. 
1, in Drew and Desha counties, Ar- 
kansas,” was finally voted on in the 
senate as shown by journal entry as 
“S.B. No. 262 (Collins), entitled a 
bill for an act to be entitled ‘An act 
authorizing guardians, curators and 
wards to extend and renew notes, 
bonds, deeds of trust and mortgages 
of real estate.’”” Desha-Drew Road 


Impr. Dist. No. 1 v. Taylor, 197 S.W. 
1152, 1153, 180 Ark. 503. (2) Where a 
bill to define the boundaries of cer- 
tain counties as enrolled in tke of- 
fice of secretary of state included 
Morton County in the title, while in 
the journal entries Morton County 
was never included. State v. Robert- 
son, 21 Pz 382, 41. Kan... 200, (3) 
Where an entry on journal of senate 
that bill was read and passed under 
its long title whereas the bill was 
enrolled and finally promulgated un- 
der its short title. State v. Bauman, 


87 So. 732, 148 La. 743. (4) Where 
there was an insertion of words 
“Washington county” for words 


“Robeson county” on final vote on a 
bill entitled “An act to authorize the 
commissioners of Robeson to issue 
bonds to build a courthouse,’ as 
shown by enrolled bill. Lumberton 
Imp. Co. v. Robeson County, 59 S.E. 
1014, 1015, 146 N.C. 353. (5) Where 
there were irregularities in title of 
bill as entered on journal of house so 
that it was not in complete accord- 
ance with the senate journal entries 
and enrolled bill. Ayres v. Trego 
County, 15 P..229, 37 Kan. 240.> <6) 
Where there was a substitution of 
different number for bill on final vote 
as shown by journal entry, from that 
appearing on enrolled bill. Clifton v. 
State, 118 So. 235, 22 Ala.App. 559 
[certiorari den 118 So. 287, 218 Ala. 
168]; Marshall v. Baugh, 201 S.W. 
808, 1383 Ark. 64; Butler v.’Fourche 
Drainage Dist. Bd. of Directors, 146 
S.w. 120, 103 Ark. 109; Morris .v. 
Gainesville, 53 So. 739, 60 Fla. 338. 
(7) Where the title to a bill was not 
described literally in the journal but 
only in substance, and in féw in- 
stances the word “‘bridges’”’ was sub- 
stituted where “building” appears in 
the enrolled bill. Weyand v. Stover, 
11, P.355, 35-Kan, 545. 


[b] Journal correcting itself.— 
Substitution on the journals of the 
title of another bill for the bill which 
was passed was a clerical error cor- 
recting itself where it appeared from 
the same journal that the other bill 
was later considered and. passed. 
Clifton v. State, 118 So. 235, 22 Ala. 


App. 559 [cert den 118 So. 237, 21 
Ala. 168]. 
{c] Entry of title controls over 


number.—The number of a bill 
pending in the legislature being no 
part of the act, but a method of con- 
venient handling of bills in legisla- 
tive procedure (see infra § 146), 
where there is conflict between the 


590 [59 C.J.] 
secretary of state will control;1® but in such juris- 
dictions the enrolled act will be held invalid where 
it ean be shown by such entries that the act as 
enrolled was never passed by both houses of the leg- 
islature.° ; 

[§ 125] (2) Where Enrolled Bill Conclusive. In 
jurisdictions where the enrolled act, signed by the 
presiding officers of the two houses of the legislature 
and the governor, is the sole expository of its ¢on- 
tents and the conclusive evidence of its passage ac- 
cording to its purport,?! a variance between the en- 
rolled act and the legislative journals cannot affect 
its validity as a law.?? ; 

[§ 126] 2. Signatures of Legislative Officers—a. 
Necessity—(1) Under Constitutional Provisions. It 
is generally held that constitutional provisions re- 
quiring the authentication of bills and concurrent 
resolutions by certain officers of the legislature are 
mandatory in their nature** and not merely direc- 
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tory.24 However, while there is authority to the 
effect that the signing by the designated legislative 


officers is essential to the existence and validity of 


an act,?° it has been held that the failure of the sre- 
siding officers of the respective houses to sign a bill 
as ‘required by the constitution does not invalidate 
an act which has been duly passed and approved by 
the governor;?° and a bill may in some instances be 
valid, although the signatures of the presiding offi- 
cers are omitted where there is ample evidence of a 
different nature of the due passage and validity of 
the bill.?7 

Purpose of signatures of the presiding officers is 
to furnish evidence of the due passage and validity 
of the bill?* and to signify to the governor what 
bills are ready for his approval or rejection.?° It 
authenticates the bill and affords. a sure means of 
identification.*° 


[§ 127] (2) Under Statutes. It has been held that 


number and title of bill in journal 
‘entry, the title controls. Volusia 
County v. State, 125 So. 375, 813, 98 
Fla, 1166. See also supra § 96. 


19. See cases supra note 18. 


20. Dow v. Beidelman, 5 S.W. 297, 
49 Ark. 325; Smithee v. Campbell, 41 
Ark. 471; Volusia County v. State, 
125 So. 375, 813, 98 Fla. 1166; Ziegler 
'v. Junction City, 136 P. 223,90 Kan. 
856; Washington County Comrs. v. 
Baker, 119 A. 461, 141 Md. 623. See 
Johns v. Road Improvement Districts 
of Bradley County, 218 S.W. 3889, 142 
Ark. 73 (holding evidence sufficient to 
support finding that interlineations 
and erasures in enrolled bill were 
made prior, to its approval by legis- 
lature); Ridgley v. Baltimore, 87 A. 
909, 119 Md. 567 (holding the evidence 
insufficient to prove that the enrolled 
bill was not the same as that passed). 


fa] Enrolled bill properly certified 
is conclusive as to whether the en- 
acting clause was affixed when the 
bill was passed (State v. Rogers, 10 
Nev. 250, 21 Am.R. 738), unless af- 
firmative proof to the contrary can 
be made from the journals (Kefauver 
v. Spurling, 290 S.W. 14, 154 Tenn. 
613). 

[b] Elimination without authority. 
—aA bill is not void for lack of the en- 
acting clause, when it appears that 
it was regularly passed, but on the 
enrolled bill on file in the office of the 
secretary of state appears a heavy 
penstroke through the words ‘Be it 
enacted,” probably the act of some 
irresponsible party, done without the 
authority of the legislature. State 
v. Wright, 12 P. 708, 14 Or. 365. 


21. See infra § 184. 


22. Ex p. Wren, 63 Miss. 512, 56 
Am.R. 825 [overr Brady v. West, 50 
Miss. 68]; State v. Chester, 17 S.E. 
752, 39 S.C. 307 [overr State v. Ha- 
good, 13 S.C. 46]; State v. Schmidt, 
173 N.W. 838, 951, 42 S.D. 267, 294. 


23. Ala.—King Lumber Co, _ vy. 
Crow, 46 So. 646, 155 Ala. 504, 130 
Am.S.R. 65. 


Fla.—Amos v. Gunn, 94 So. 615, 84 
Fla. 285. 


Ill.—Lynch v. Hutchinson, 71 N.E, 
S1Ope oho elles L938; Burritt jvilState 
Contract Comrs., 11 N.H. 180, 120 Ill. 
322. 

Iowa.—State v. Lynch, 151 N.W. 81, 
169 Iowa 148, L.R.A.1915D 119. 


Ky.—Hamlett v. McCreary, 156 


-S.W. 410, 153 Ky. 755. 
Mo.—State v. Mead, 71 Mo. 266. 


Neb.—In re Election of Executive 
Officers, 47 N.W. 923, 31 Neb. 262, 10 
L.R.A. 803. 


Nev.—State v. Howell, 64 PR. 466, 
26 Nev. 93; State v. Glenn, 1 P. 186, 
18 Nev. 34. 


Ohio.—State v. Kiesewetter, 12 N.E. 
807, 45 OhioSt. 254. 


S.c.—State v. Hagood, 13 S.C. 46. 


Tex.—Holman v. Pabst, (Civ.Anpp.) 
27 S.W.(2d) 340. See Hunt v. State, 3 
S.W. .2838,. 22 Tex.App. °396 ‘(all “the 
provisions of the constitution are 
mandatory). 


Wash.—State v. State Bd. of Equal- 
ization, 249 P. 996, 140 Wash. 4338. 


Wyo.—George Bolln Co. v. North 
Platte’ Valley *irr:.:Co,,) 1215 Pw 22719 
Wyo. 542, 39 L.R.A.N.S. 868; State v. 
Cahill, 75 P. 433, 12 Wyo. ,225. 


“Courts. holding that resort may 
not be had to other than the enrolled 
bills to ascertain their enactment by 
the General Assembly are unanimous 
in deciding that the signature of the 
presiding officer of each House is es- 
sential as proof of their passage and 
that the omission of either is fatal to 
the bill. Moreover, the greater 
number of those deciding that the 
journals of the respective Houses or 
other evidence may be resorted to for 
the purpose of ascertaining whether 
constitutional requirements as to the 
manner of passing a bill-entertain the 
same view and declare the omission 
of the signature of either presiding 
officer from the enrolled bill fatal.” 
State v. Lynch, 151 N.W. 81, 87, 169 
Iowa 148, L.R.A.1915D 119. 


[a] Concurrent resolutions are re- 
quired to be signed by the presiding 
officers of both houses as in the case 
of bills. In re Election of Executive 
Officers, 47 N.W. 923, 31 Neb. 262, 10 
L.R.A, 803. 


{b] Word “bill,” as used in a con- 
stitutional provision to the effect that 
all “bills” passed shall be signed by 
the presiding officers of the respective 
houses, refers not to the original 
document containing the proposition 
as first submitted, but to the last 
writing containing all the amend- 
ments, if any are made, by the legis- 
lature in the bill’s passage. Amos vy. 
Gunn, 94 So, 615, 84 Mla. 285. 


Mandatory and directory provisions 


see Constitutional Law §§ 145-152. 


24. State v. Mickey, 102 N.W. 679, 
73 Neb. 281. , 


25. Ala.—King Lumber Co. v. 
Crow, 46 So. 646, 155 Ala. 504, 130 
Am.S.R. 65. 


Tll.—Lynch v. Hutchinson, 76 N.E. 
370, 219 DY. 198% ~ Burritt “ve State: 
Fors Comrs., 11 N.E. 180, 120 Ill. 

22. 

Iowa.—State v. Lynch, 151 N.W. 81, 
169 Iowa 148, L.R.A.1915D 119. 


Nev.—State v. Howell, 64 P. 466, 
26 Nev. 98; State v. Glenn, 1 P. 186, 
18 Nev. 34. 


Ohio.—State v. Kiesewetter, 12 N.E. 
807,-45 OhioSt, 254. 


S.C.—State v. Hagood, 13 S.C. 46. 


26. Aikman v. Edwards, 42 P. 366, 
55 Kan. 751, 30 B.R.A. 149; State v. 
Robertson, 21 BP. 382, 41 Kan. 200: 
State v. Missouri Pac. R. Co., 161 
N.W. 270, 100 Neb. 700, L.R.A.1918E 
346; State v. Mickey, 102 N.W: 679, 73 
Neb. 281; In re Election of Executive 
Officers, 47 N.W:. 926, 31 Neb. 262, 10 
L.R.A. 803; Taylor v. Wilson, 22 N.W. 
119, 17 Neb. 88; Cottrell v. State, 1 
N.W. 1008, 9 Neb. 125. See Hamlett 
v. McCreary, 156 S.W: 410, 158 Ky. 
755 (failure of the governor either to 
sign or return a bill to the house in 
which it originated within the time 
required cannot operate to validate 
a bill which was not signed by the 
president of the senate). 


27. State v. Robertson, 21 P. 382, 
41 Kan. 200; Leavenworth Co. v. Hig- 
genbotham, 17 Kan. 62; Cottrell v. 
State, 1 N.W. 1008, 9 Neb. 125. 


fa] If fact of final passage of a 
bill appears from the journal and the 
bill has been certified as a law by the 
secretary of state, it is not material 
whether it was properly certified by 
officers of the legislature. Houston, 
ete., R. Co. v..Odum, 53 Tex: 343. 


28. Leavenworth Co. v. Higgen- 
botham, 17 Kan. 62; State v. Glenn, 1 
P. 186, 18 Nev. 34; State v. Kiesewet- 
ter, 12 N.E. 807, 45 OhioSt. 254. 


29. State v. Robertson, 21 P. 382, 
41 Kan. 200; Taylor v. Wilson, 22 
N.W. 119, 17 Neb. 88; .Cottrell. v. 
State, 1 N.W. 1008, 9 Neb. 125; Speer 
= ie tyeaee etc., Plank Road Co., 22 

a. x 


30. State v. Kiesewetter, 12 N.E. 


807, 45 OhioSt. 254. See also cases 
infra note 65. 


~ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where a bill is passed by the essential constitutional 
vote** and in the presence of the requisite quorum,?? 
and these facts are duly recorded in the journals of 
the respective houses as required by the constitu- 
tion,*? it becomes a law if it subsequently receives 
the executive approval or constitutional equivalent 
therefor, regardless of whether the respective pre- 
siding officers have performed their duties with re- 
spect to certification enjoined on them by statute,*# 


-and, although the statute makes the certificate of 


presiding officers conclusive evidence of matters 
stated therein,®® it will not in any event be deemed 


conclusive as to essential facts not expressly cer- 
tified.*& 


[§ 128] (3) Under Joint Rules. The validity of 
the statute, when the bill has been duly presented 
to, and approved by, the governor, does not depend 
on compliance with the joint rules of the senate and 
house requiring authentication by the several presid- 
ing officers of the two houses,** such rules being 
merely directory ;*® and if the bill is in fact deliy- 
ered to the governor and approved by him, it there- 
upon becomes a law,*® without the signature. of the 
president of the senate,*® or although it is not sign- 
ed by the officers of either house,*! in the absence of 
a constitutional provision requiring the signatures 
of the presiding officers of the two houses to be an- 
nexed to a bill preparatory to its becoming law.*? 


[§ 129] (4) On Passage over Veto.*? Attestation 
by the presiding officers after the passage of a bill 
over the veto of the governor is not essential to its 
validity, where attestation on repassage is not ex- 
pressly required by the constitution. In the ab- 
sence of such constitutional provision regarding the 


31. See supra §§ 81, 82. 
senate, 


STATUTES 


he was a de facto president of the [b] 
and his acts as such in at- 
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attestation of repassed bills, the legislature may 
provide for the manner of authentication, and a 
compliance therewith renders the action valid.*® 


[§ 130] b. Who May Sign. Although the particu- 
lar officers who shall sign bills passed by both houses 
are designated by the constitution, yet the signatures 
of an assistant, attached to a bill, while fulfilling the 
duties of the office, is a substantial and sufficient 
compliance with the requirement of the provision,*® 
and accordingly a temporary speaker** or an assist- 
ant secretary of the senate*® has been held to be au- 
thorized to sign and certify to the passage of bills, 
under provisions requiring signature by the clerk 
of the assembly and secretary of the senate.*® Cer- 
tificates of clerical officers of each branch of the leg- 
islature, made after the final adjournment of the 
sessions and attached to the enrolled bill in the 
office of the secretary of state, attesting to the iden- 
tity of the bill with that passed by the legislature, 
cannot be accepted in lieu of the signatures of the 
presiding officers required by the constitution.®® 


Personal interests involved. The mere fact that 
the purpose of a concurrent resolution was to pro- 
vide for a hearing to decide certain contested elec- 
tions, among them the office of the presiding officer 
of the senate, did not excuse that officer from sign- 
ing it because of the personal interest involved.®! 


[§ 131] c. Time of Signing. Constitutional provi- 
sions with reference to the time within which bills 
shall be signed by the presiding officers have been 
held merely directory,°* and a failure to sign within 
the time prescribed will not invalidate an act other- 
wise regularly passed.®? 


Before enrollment. A bill must necessarily be 


Presumption is that acts of 
officials are in accordance with the 


32. See supra §§ 81-82; and States 
§ 65. 


33. See supra § 94 and cross refer- 
ences there made. 


24. Matter of Stickney, 97 N.Y.S. 
336, 110 App.Div. 302. 


35. See infra § 133. 


36. Matter of Stickney, 97 N.Y.S. 
336, 110 App.Div. 302; Matter of 
Weeks, 96 N.Y.S. 876, 109 App.Div. 859 
faff 77 N.E. 1197, 185 N.Y. 541]. 


37. Simon v. State, 111 S.W. 991, 
86 Ark. 527; Douglas v. State Bank, 
1 Mo. 24; Speer v. Allegheny, etc., 
Plank Road Co., 22 Pa. 376, 378. 


“The signatures are no part of the 
law-making power, and their absence 
detracts nothing from its validity.” 
Speer v. Allegheny, etc., Plank Road 
Co., supra. 


38. Dougias v. State Bank, 1 Mo. 
24. 

39. Simon v: State, 111 S/w./991,; 
86 Ark. 527; Speer v. Allegheny, etc., 
Plank Road Co., 22 Pa. 376. ‘} 


40. Simon v. State, 111 S.W. 991, 
86 Ark. 527. See Douglas v. State 
Bank, 1 Mo. 24 (president of legisla- 
tive council). 


[a] Signature by de facto presi- 
dent of senate.—(1) Where the presi- 
dent of the senate assumed the pow- 
ers of the governor by reason of ill- 
ness and inability of the elected gov- 
ernor to perform his duties, and at 
the same time continued to act as 
president of the senate while per- 
forming the duties of the governor 
and to sign bills in both capacities, 


testing bills were valid, even if it be 
conceded that his right to act in that 
capacity was suspended while he dis- 
charged the duties of governor. Si- 
mon v. State, 111 S.W. 991, 86 Ark. 
527. (2) Validity of acts of de facto 
officers see Officers § 378. 


41. Speer v. Allegheny, etc., Plank 
Road Co., 22 Pa. 376. 


42. See supra § 126. 


43. Passing over veto generally 
see supra § 121. 


44. State v. Denny, 21 N.E. 274, 
118 Ind. 449, 4 L.R.A. 65; Evansville 
v. State, 21 N.E. 267, 118 Ind. 426, 4 
L.R.A. 93; Perkins v. Lucas, 246 S.W. 
150, 197 Ky. 1; Earnest v. Sargent, 
150 P. 1018, 20 N.M. 427; State v. 
State Board of Equalization, 249 P. 
996, 140 Wash. 433. But see State v. 
Howell, 64 P. 466, 26 Nev. 93 (holding 
constitutional provision relating to 
attestation of bills is applicable on 
passage of bills over governor’s veto 
though not expressly so provided). 


45. State v. State Board of Equali- 
zation, 249 P. 996, 140 Wash. 433. 


[a] Procedure fixed by custom.— 
Where it has long been the custom of 
the legislature to attest the repas- 
sage of bills by a certificate attached 
thereto and signed by the presiding 
officers of one of the houses, record- 
ing as to whether the bill originated 
in the one or the other of these 
bodies, it will be conclusively pre- 
sumed that this procedure is in ac- 
cordanee with a legislative rule. 
State v. State Board of Equalization, 
249 P. 995, 140 Wash. 4338. 


rules governing them and that regu- 
lar procedure has been followed. 
State v. State Board of Equalization, 
249 P. 996, 140 Wash. 433. 


46. Robertson vy. State, 30 So.’ 494, 
130 Ala. 164; State vy. Glenn, i P. 186, 
18 Nev. 34. 


47. Robertson v. State, 30 So. 494, 
130 Ala. 164. 


48. State v. Glenn, 1 P. 186, 18 Nev. 
34. 


[a] Contemporaneous and practi- 
cal construction (1) of the provision 
of the constitution requiring all bills 
to be signed by the secretary of the 
senate, and clerk of the assembly, 
whereby the legislative and executive 
departments have always considered 
that the attestation of the assistant 
secretary of the senate and clerk of 
the assembly was a sufficient compli- 
ance with the provision of the consti- 
tution, will be given great weight by 
the court in determining the suffi- 
ciency of such an attestation. State 
v. Glenn, 1 P;°186," 18 Nev.''345. -(@) 
Practical construction of constitu- 
tional provisions see Constitutional 
Law § 38. 


49. See cases supra notes 47-48. 


50. State v. Mickey, 102 N.W. 679, 
73 Neb. 281. 


Time of signing see infra § 131. 


51. In-re Election of Executive 
Officers, 47 N.W. 926, 31 Neb. 262. 


52. tate v. Ryan, 256 P. 811, 123 
Kan. 767. 


53. State v. Ryan, supra. 


592 [59 C.J.] 


passed before being signed, and ordinarily is not 
signed until it has been enrolled, although it may 
be.°* 


Before adjournment. A constitutional provision 
that the presiding officer shall sign bills in the pres- 
ence of the house has been declared mandatory.°° 
It has been held that the signatures must be af- 
fixed before the legislature has adjourned sine die,°* 
although there is authority to the contrary.*’ 


[§ 132] d. Location and Sufficiency. It is imma- 
terial in what position the signature of a presiding 
officer appears on a bill or resolution so long as it 
was placed there by the proper party with the in- 
tent to authenticate it.°° A statement accompany- 
ing the signature of the presiding officer to the ef- 
fect that in his opinion the bill was improperly 
passed cannot defeat its effect, at least where the 
opinion was based, on reasons which ‘appear to have 
been erroneous.®® 


[§ 133] e. Proof of Signing and of Contents of 
Certificate—(1) In General. The legislature may 
provide that a statement attached to the published 
act by the secretary of state in’ leu of the certificate 


54. Nelson v. Haywood County, 20 


STATUTES 


that a majority of the members vot- 


SN TE ee ee 


‘[g§ 131-18 


of the presiding officer of the respective houses shall 
be presumptive evidence that the original law was 
certified by the presiding officer of each house ac- 
cordingly,®® but in such case recourse also may be 
had to the certificates appended to the original bill 
to ascertain what they~in fact contained.*+ The fact 
that the journal®? shows that a bill was signed by 
the proper officers is not sufficient to sustain the va- 
lidity of the bill where it appears on the face of 
the bill itself that it was not signed.** : 


[§ 134] (2) Entries in Journal.°* A requirement 
‘of the constitution that the fact of signing shall be 
duly entered in the journals is mandatory ;°° but 
the provision is sufficiently complied with when it 
appears from the journals that the bills were so 
signed, although it appears that the entries in the 
‘journal were not technically correct,** a substantial 
compliance with the provision being all that is nec- 
essary ;°7 however, there is other authority that the 
provision of the constitution relating to the re- 
quirement that the fact of signing shall be entered 
on the journal is directory merely,®* and from the 
silence of the journal it will be presumed that the 


the journal sufficiently established 


S.W. 1, 91 Tenn. 596. 


55. Hunt vy. State, 3 S.W. 233, 22 
Tex.App. 396; State v. Cahill, 75 P. 
433, 12 Wyo. 225. 


56. Amos v. Gunn, 94 So. 615, 84 
Fla. 285. 


[a] Amended certificates.—W here 
the original certificates of the pre- 
siding officers of the respective hous- 
.es appended to a bill failed to show 
that three fifths of all the members 
elected to either house were present 
at the passage of the bill as re- 
quired by the constitution, amended 
certificates prepared a year later by 
the officers presiding when the bill 
was passed, correcting the omission 
and attached to the bill, must be dis- 
regarded. Matter of Stickney, 97 
N.Y.S. 336, 110 App.Div. 294, 18 N.Y. 
Ann.Cas. 1 [aff 77 N.E. 9938, 185 N.Y. 
107, which has writ of error dism 28 
S.Ct. 508, 209 U.S. 419, 52 L.Ed. 863]. 
To same effect Matter of Weeks, 96 
N.Y.S. 876, 109 App.Div.. 859 {aff 77 
NE 1197, 185 (N.Y 41]. 


Ov. State: V. Ryan; 256° P.7811,°123 
Kan. 767. See Dow v. Beidelman, 5 
S.W. 297, 49 Ark. 325 (where a bill 
was not properly enrolled the first 
time, it might be enrolled again after 
the legislature had adjourned). 


58. State v. Schmidt, 173 N.W. 838, 
951, 42 S.D. 267, 294. 


[a] Certificates pinned to original 
bill, and, not attached to the enrolled 
bill as they should have been, will 
be considered as though they were 
affixed in the proper place where it is 
clear that they were made and in- 
tended to be attached to the enrolled 
bill. WBarnest v. Sargent, 150 P. 1018, 
20 N.M. 427. 


Location of signature generally see 
Signatures § 11. 


59. Sibert v. Garrett, 246 S.W. 455, 
197 Ky. 17. 


60. See statutory provisions, 


61. Matter of Stickney, 97 N.Y.S. 
336, 110 App.Div. 302. 


[a] Rule applied where the certifi- 
cate, required under Ll. (1892) c 682 
§ 40, Am. L. (1894) ec 53, merely stated 


ed, without mentioning whether the 
required number were present. Mat- 
ter of Weeks, 96 N.Y.S. 876, 109 App. 
ae 859 [aff 77 N.H. 1197, 185 N.Y. 


62. See infra § 134. 


63. Hamlett v. McCreary, 156 S.W. 
410, 153 Ky. 755; Holman v. Pabst, 
(Tex.Civ.App.) 27 S.W.(2d) 340. 


64. Journals generally see supra 
§§ 94-98. 


65. Adams v. Clark, 85 P. 642, 36 
Colo. 65; Holman y. Pabst, (Tex.Civ. 
App.) 27 S.W.(2d) 340; Hunt v. State, 
3 S.W. 233, 22 Tex.App. 396; Knox v. 
State, 138 S.W..787, 62 Tex.Cr. 512; 
Parshall v. State, 138 S.W. 759, 62 
Tex.Cr, 177; George Bolln Co. v. North 
Platte Valley Irr. Co., 121 P. 22, 19 
Wyo. 542, 39 L.R.A.N.S. 868; State v. 
Cahill, 75 P. 483, 12 Wyo. 225. 


[a] Purpose of requirement.—The 
object of the requirement as to entry 
of the fact of signing on the journal 
is not so much to furnish evidence 
of signing, but rather to show that 
the bill was signed at the time and 
place required, thus preventing pri- 
vate or surreptitious action on the 
part of the presiding officer. State 
vy. Cahill, 76) B.. 433, 22 Wyor 225. 


66. State v. Mead, 71 Mo. 266; 
George Bolln Co. v. North Platte Val- 
ley ‘Irr. Co., 121 P. 22-19 Wyo. 542, 
39 L.R.A.N.S. 868; Younger v. Hehn, 
75 P, 443, 12 Wyo. 289, 109 Am.S.R. 


986; State v. Cahill, 75 P. 438, 12 
Wyo. 225, 
{a] Illustrations.—(1) The fact 


that the journal entries did not state 
that the bill was signed by the pre- 
siding officer of each house ‘in open 
session” was immaterial where it 
clearly appeared from the entries in 
the journals that each house was in 
open session when the signatures 
were affixed. State v. Mead, 71 Mo. 
266. (2) Where the journal of the 
house contained a statement by the 
speaker announcing that he was 
“about to sign’? the bill in question 
and it clearly appears from the pre- 
ceding and succeeding entries that 
the house was in session at the time, 


the fact of signing, and a substantial 
compliance with the constitutional 
provision invoked. Younger v. Hern, 
75 P. 443, 12 Wyo. 289, 109 Am.S.R. 
986. To same effect State v. Cahill, 
75 P. 433, 12 Wyo. 225. (3) Where 
the speaker announced that he was 
about to sign the following “house 
enrolled acts,’ which was entered on 
the journal, and thereafter he also 
signed certain senate enrolled acts, it 
was not necessary that the journal 
contain a new announcement with ref- 
erence to the senate acts, the fact 
that the senate acts were signed at 
the same meeting and while the house 
was in session sufficiently appearing 
from the preceding and succeeding 
entries, the custom of keeping rec- 
ords, and the surrounding circum- 
stances. State v. Cahill, supra. (4) 
An entry in journal that the president 
announced he was about to sign house 
enrolled act No. 73, original being 
house bill No. 96, was sufficient, al- 
though the original number of the 
house bill was 69, the error being ob- 
vious from the journal itself. George 
Bolln Co. vy. North Platte Valley Irr. 
nod tae P. 22, 19 Wyo. 542, 39 L.R.A. 


[b] Order of journal entries not 
controlling.—The fact that the coun- 
cil Journal, after reciting that the 
chair announces the signing of cer- 
tain bills, was followed by an entry 
of the receipt of a message from the 
house of the passing of the bill and 
the reporting back of the bill cor- 
rectly enrolled, did not show that the 
president of the council signed the 
bill before it was enrolled. State v. 
Smart, 136 P. 452, 22 Wyo. 154. 


,[c] Entry of number of enrolled 
act only in the journal is a sufficient 
identification of the act signed under 
the provision of the constitution. 
George Bolln Co. v. North Platte Val- 
ley Irr, Co., 121 P. 22,19 Wyo..542, 39 
L.R.A.N.S. 868. 


67. Younger v. Hehn, 75 P. 443, 
12 Wyo. 289, 109 Am.S.R. 986; State 
v. Cahill, 75 P. 433, 12 Wyo. 225. 


68. Home Tel. Co. v. Nashville, 101 
FEN 770, 118 Tenn. 1, 11 Ann.Cas, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a ie 


§§ 134-136] 
bill was so signed.®® : 


Entry of signature in presence of house. Similar- 
ly, where the journals fail to show affirmatively 
that the proper legislative officers signed the bills 
in the presence of the house,?° it has been held that 
the statute might be considered void;71 but it has 
also been held that the requirements that the journal 
should show that the bill was signed by the presiding 
officer in the presence of the house over which he 
presides,*? immediately after its title has been pub- 


licly read,** have been held to be merely directory, 


and will be presumed to have been complied with 
when the record is silent.74 


Other minor provisions of the constitution, as that, 
before affixing his signature to any bill, the presid- 
ing officer shall suspend all other business and de- 
elare that the bill will be read, and, if no objections 
are made, that he will sign the same, to the end that 
it may become law, and after the bill has been signed, 
that it shall immediately be sent to the other house, 
have been held to be merely directory, and therefore 
the omission of the journals to show a compliance 
with them is not fatal to the validity of the stat- 
ute.75 


[§ 135] 3. Filing. The filing of an act in the office 
of the secretary of state, after its due passage and 
approval by the governor, is an essential step, when 


made so either by statute’® or by constitution,’” but 


the duty to file does not embrace the filing of jour- 
nals.‘8 Where the constitution so provides acts con- 
taining an emergency clause may take effect without 
the necessity of filing the same in the office of the 


69. Home Tel. Co. v. Nashville, su- 77. 
pra. Ill. 174 


[a] Presumption of due perform- 78. 


STATUTES 


Wabash R. Co. v. Hughes, 38 


Portland Gold Mining Co. v. 


[59 C.J.] 593 


secretary of state.7® The agreement of the secretary 
of state to consider a bill as within his possession 
cannot take the place of an actual filing.8° 


Affixing seal of state. Where the constitution re- 
quires the great seal of the state to be placed on bills 
before presentation to the governor, the executive 
has the right to refuse to consider any bill not so 
authenticated,®? and the affixing of the seal is es- 
sential to the validity of the act.8? 


Notation of bill becoming law. The omission of 
the secretary of state to indorse a notation on bills 
becoming law by lapse of time, attesting to that fact 
as required by statute, does not prevent a bill from 
becoming law where the constitutional provision 
stating when bills shall become law does not require 
such notation to be made.®? 


Public record. A document on file in the office of 
the secretary of state, purporting to be an enrolled 
bill, duly passed by the legislature and duly signed 
by the presiding officers and clerks of both houses, 
and duly approved by the governor, is a public rec- 
ord of an official act of the legislative and executive 
departments.®4 


Loss of enrolled bill on file in the office of the 
secretary of state does not invalidate the act,®° but 
the law as contained therein may be established by 
other means.°°® 


[§ 136] 4. Publication’’—a. Necessity. While it 
has been held that legislative acts must or should 
be published or promulgated when required by con- 
stitutional provision’® or by statute’® before they 
can have any force and effect,®® it has also been 


P. 497, 50 Okl. 188. 


[a] Reason for rule-—The parch- 
ment on which the bill is enrolled is 


ance of duties.—The presumption is 
in favor of the due performance by 
the officers of the legislature of their 
duties to sign bills in the manner re- 
quired by the constitution, and where 
an inspection of the original bill on 
file in the office of the secretary of 
state discloses the fact that it has 
the signature of the president of the 
senate attached, and the record of the 
senate further shows that a certain 
act was publicly signed by the presi- 
dent, ihe mere fact that the wrong ti- 
tis was given by the secretary of the 
senate to the act signed would not be 
sufficient to rebut the presumption 
that the act in question was the act 
signed. Taylor v. Wilson, 22 N.W. 
119, 17 Neb. 88. 


Presumptions as to enactment see 
infra § 183 et seq. 


70. See supra § 131. : 


71. Hunt v. State, 3 S.W. 233, 22 
Tex.App. 396; State v. Cahill,-75 P. 
433, 12 Wyo. 225. 


72. Adams v. Clark, 85 P. 642, 36 
Colo. 65; In re Roberts, 5 Colo. 525. 


73. Adams v. Clark, 85 P. 642, 36 
Colo. 65; In re Roberts, 5 Colo. 525. 


74, Adams v. Clark, 85 P. 642, 36 
Colo. 65; Amos v. Gunn, 94 So. 615, 84 
Fla. 285. 


75. State ex rel. Attorney-General 
+y. Mead, 71 Mo. 266. 


76. Wabash R. Co. v. Hughes, 38 
Tll. 174; State v. Whisner, 10 P. 852, 
35 Kan. 271; State v. Keisewetter, 
12 N.E. 807, 45 OhioSt. 254; Burke v. 
Cincinnati, 10 OhioS.&C.P, 542, 8 Ohio 
N.P. 109. 


Duke, 191 F. 692, 118 C.C.A. 316 (un- 
der constitutional provision to the ef- 
fect that every bill passed by the 
general assembly shall, before it be- 
comes a law, be presented to the gov- 
ernor, and if he approves he shall 
sign it, and thereupon .it shall be- 
come a law, it is not essential to the 
taking effect of an act that the jour- 
nals of the two houses, showing that 
it was passed in compliance with the 
constitutional requirements, must 
have been deposited in the office of 
the secretary of state, which by an- 
other provision is required to be done 
within ten days after the legislature 
adjourns). 


79. State v. Wheeler, 89 N.E. 1, 172 
Ind. 578, 19 Ann.Cas. 834. 


80. State v. Junkin, 113 N.W. 256, 
79 Neb. 532. 


81. Hamilton v. State, 61 Md. 14. 
82. State y. Hagood, 13 S.C. 46. 


83. Horton vy. Gillespie, 279 S.W. 
1020, 170 Ark, 107. 


[a] Under statute, requiring the 
secretary of state to sign a notation 
on bills becoming law because of 
failure of the governor to act assert- 
ing that fact, an act regulating the 
pardoning power was properly passed 
when the bill as enrolled contained a 
certificate signed by the secretary of 
state, as required by statute, although 
the notation on the original bill was 
not signed. Horton v. Gillespie, 279 
S.W. 1020, 170 Ark. 107, 


84. Amos vy. Gunn, 94 So. 615, 84 
Fla. 285. 


85. Johnson v, Grady County, 150 


not law, and neither is the writing 
on the parchment, but are evidence 
of the law and nothing more. The 
law itself is an intangible thing ex- 
pressing the will of the people act- 
ing through the legislators who en- 
acted the law as the duly constituted 
delegates of the people. A law is not 
rendered invalid merely because the 
written evidence has been lost or de- 
stroyed, and no power, except the 
one that brought it into existence, can 
destroy such a Jaw or render it in- 
valid. Johnson v. Grady County, 150 
P. 497, 50 Okl. 188. 


86. See infra § 193 et seq. 
also infra § 753. 


87. “Publication” 50 C. J. p 869. 


Publication of municipal ordinanc- 
es, resolutions, and by-laws see Mu- 
nicipal Corporations §§ 840-852. 


88. See constitutional provisions. 
89. See statutory provisions. 


ay Ind.—McCool y. State, 7 Ind. 
378. . 


Iowa.—Calkin v. State, 1 Greene 68. 


Ohio.—State v. Kiesewetter, 12 N.E. 
807, 45 OhioSt. 254. 


See 


; Pa.—Peterman v. Huling; 7:31) Pa. 
32. 

Wis.—Clark y. Janesville, 10 Wis. 
136; State v. Lean, 9 Wis. 279. See 


Mills v. Jefferson, 20 Wis. 50 (where 
special provision for publication of 
the particular statute was made). 


See Virginia, etc, Coal Co. v. 
Charles, 251 F. 83 [aff 254 F. 379, 165 
C.c.A. 599 (error allowed 255 F. 992, 
167 C.C.A. 671, and error dism 40 S. 
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held that such publication may not be a condition 
precedent to their effective operation, whether re- 
quired by constitution®! or by statute,®°* and that, 
where it is made the duty of an officer to cause an 
act to be published, his neglect thereof cannot de- 
feat the taking effect of the act.9* However, the 
necessity for publication may be limited by the 
constitution to general laws,°4 may not include an 
-act declaring the existence of an emergency,®® or a 
sanitary code promulgated by a board of health,°® 
and does not apply to a vetoed act.°7 Where a 
statute which is partly civil and partly criminal in 
nature is published only in the penal code, the civil 
portion of it may also be enforced, for in the absence 
of constitutional or other requirement there is no 
necessity that a statute be published in two sepa- 
rate places.°® ’ 


[§ 137] b. Time of Publication. Provisions in an 
act that it is to be published within®® or for! a 
specified time are directory, to a certain extent at 
least.2. A statute requiring publication of general 
laws to be made immediately after passage and ap- 


Ct. 345, 252 U.S. 569, 64 L.Ed. 720)] 


STATUTES 


the word “public.”—Clark v. City of 


[8§ 136-138 


proval refers to the approval of the executive, and 
a law made to take effect from and after its passage 
and publication subject to submission to the popu- 
lar vote does not require further publication after 
ratification by the people.* 


Publication before election. Publication of an 
act passed by the legislature before submission to 
the vote of the people which is made in accordance 
with constitutional and statutory provisions is suf- 
ficient.* 

[§ 138] c. Manner and Details of Publication— 
(1) In General. Laws presenting the manner and 
details of publication of acts passed by a legislature 
have been ‘held to be merely directory,® at least to 
a certain extent,® and the publication of a general 
act among the private acts because of a mistake 
in classification nevertheless renders the act op- 
erative.? The fact that directory provisions as to 
the details of publication may not be strictly fol- 
lowed by the secretary of state does not render 
the distribution of such as are prepared and dis- 
tributed by him any the less a publication by au- 


Lean, 9 Wis. 279. (2) And such a 
provision evidently contemplates 


(forfeitures will not occur under a 
statute providing therefor until the 
statute is published as provided). 


[a] In Louisiana (1) the rule of 
the text is recognized (State v. Judge 
Super. Dist. Ct., 29 La.Ann. 223; 
Cheyron y. Atty.-Gen., 12 La. 315), (2) 
and further all laws, before they be- 
come obligatory, must be made known 
and promulgated by the governor 
(Cheyron v. Atty.-Gen., supra). (3) 
The signature of the governor, with- 
out further act on his part, does not 
constitute a promulgation, but it is 
made the duty of the governor to see 
that the act is printed and distribut- 
ed. St. Avid v. Weimprender, 5 
Mart. 14. (4) A bill becoming a law 
without the governor’s approval must 
be promulgated as well as one with 
his signature, and all bills must be 
promulgated through the office of the 
secretary of state. White v. Lewis, 
25 La.Ann. 568. 


[b] Pleading ’lack of publication. 
—Petition alleging that the act was 
never published in accordance with 
the provisions of the statute regulat- 
ing publication ‘‘nor in any other 
manner known to the law” sutficient- 
ly avers that the law was not pub- 
lished. State v. Lean, 9 Wis. 279. 


{[c] Presumption of publication re- 
fused.—Virginia, etc. Coal Co. v. 
Charles, 251 F. 8&3 [aff 254 F. 379, 165 
C.C.A. 599 (error allowed 255 F. 992, 
167 C.C.A. 671, and error dism 40 S.Ct. 
345, 252 U.S. 569, 64 L.Ed. 720)]. 


91. State v. Armstrong, 243 P. 333, 
31 N.M. 220. 


92. Culp v. Commissioners of 
Chestertown, 141 A. 410, 154 Md. 620. 


93. Peterman v. Huling, 31 Pa. 432. 
See Hancock County v. Hawkins 
County, 15 Lea (Tenn.) 266 (where 
there was an omission to publish one 
section). To same effect Williams v. 
Sapicha, (Tex.Civ:App.) 59 S.W. 947. 
See also cases infra §§ 143, 144. 


94. Luling vy. Racine, 15 F.Cas.No. 
1105; Burhop v. Milwaukee, 21 Wis. 
257; Mills v. Jefferson, 20 Wis. 50; 
State v. Lean, 9 Wis. 279; In re 
Boyle, 9 Wis. 264. See Peterman vy. 
Huling, 31 Pa. 432 (recognizing rule). 


[a] “General” is synonymous with 


Janesville, 10 Wis. 119. 


{[b] Part of statute requiring pub- 
lication.—A statute providing that no 
private act of the assembly therein 
described should be enrolled in the 
office of the secretary of the com- 
monwealth, or published, or have the 
force and effect of law, is applicable 
only to private acts, and a statute 
which is partly private and partly 
public must be regarded as double, 
consisting of two distinct legislative 
acts, the part which is public de- 
manding enrollment and publication, 
and having immediately the force and 
effect of law, and the part which is 
private remaining inoperative, until 
the party to be affected by it shall 
perform what is necessary to give it 
yeaah Peterman vy. Huling, 31 Pa. 

32. 


General public laws see infra § 318. 


95. State v. Grant Superior Court, 
(Ind.) 172 N.E. 897. 


96. State v. Snyder, 59 So. 44, 131 
a. 145. 
[a] Thus a requirement for the 


publication of statutes in the official 
journal, applies only to laws passed 
by the general assembly, and has no 
application to a sanitary. code pro- 
mulgated by t'he state board of health 
under legislative authority, although 
the statute authorizing it gives such 
code the force and effect of a statute. 
mee v. Snyder, 59 So. 44, 181° La. 


97. State v. Bailey, 23 So. 125, 168 
La. 688 (secretary of state cannot be 
compelled to promulgate a law which 
was timely vetoed). 


98. Lowery v. English, (Tex.Civ. 
App.) 299 S.W. 478. 


99. State v. Lean, 9 Wis. 279. 
1. State v. Click, 2 Ala. 26. 
2. State vy. Lean, 9 Wis. 279. 


[a] Statute’ requiring “immedi- 
ate” publication (1) means as soon as 
would be possible in the ordinary 
course of business, and such a re- 
quirement may be complied with by a 
publication within a time reasonable 
in view of the nature and character 
of the act, but clearly not at any 
indefinite time afterward. State v. 


that publication will take place be- 
fore the publication of the bound 
volumes. State v. Lean, supra. 


[b] Evidence of date.—In the ab- 
sence of proof to the contrary the 
date of the certificate of the secreta- 
ry of state attached toe the published 
laws will be taken as the time of the 
publication. Clark v. Jonesville, 10 
Wis. 136. To same effect In re Boyle, 
9 Wis. 264. 


3.. State v. Frear, 125 N.W. 961, 
142 Wis. 320, 20 Ann.Cas. 633. 


4 Hagler v. Small, 138 N.E. 849, 
307 Ill. 460. 


5. State v. Bailey, 16 Ind. 46, 79 
ries 405; Chandler v. Spear, 22 Vt. 


[a] Provisions held directory (1) 
requiring the secretary of state im- 
mediately after adjournment of the 
legislature to publish acts in all the 
newspapers of the state. Chandler 
v. Spear, 22 Vt. 388. (2) As to form 
of binding, character or color of ma- 
terial, division into volumes, ete. 
Steels v. Bailey, 16 Ind. 46, 79 Am.D. 


[b] Legislative control.—(1) Not- 
withstanding a general statutory pro- 
vision as to the publication of all 
Statutes, the legislature may pre- 
scribe how a particular statute shall 
be published (Mills v. Jefferson, 20 
Wis. 50), (2) and an act may be made 
to take effect under other conditions 
and without the necessity of publi- 
Bi) (Buthop y. Milwaukee, 21 Wis. 


6. State vy. Lean, 9 Wis. 279; In re 
Boyle, 9 Wis. 264. 


7. In re Boyle, supra. 


[a] Under statute authorizing the 
secretary of state in his discretion to 
cause certain general laws to be pub- 
lished in a volume with the special 
and local laws, such a_ publication 
will be sufficient unless there is an 
abuse of discretion. McCool v. State 
7 Ind. 378. os 


[b] Provisions concerning classi- 
fications of statutes for publication 
are merely directory. In re Boyle, 9 
Wis. 264. * 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“passed and adopted by the legislature.t® 
act is published as authorized by law, the fact that 


§§ 138-143] - 
thority.® 


_ [$ 189] (2) Method of Publication. Publication 
is not confined to printing;® and a publication in 
some other form may be deemed sufficient.2° 


[§ 140] (3) Contracts for Publication. A con- 
stitutional provision requiring all printing author- 
ized or required by the legislature for its own use 
or for the use of the state to be let by contract to 
the lowest bidder is not applicable to the publica- 
tion of acts provided for under a separate provision 
directing that the legislature shall provide for the 
speedy publication of all legislative acts.11 A con- 
tract for the publication of legislative acts entered 
into by the state with private individuals is gov- 
erned by the same principles as govern contracts 
between private individuals.?? 


[§ 141] d. Sufficiency of Publication—(1) In 
General. It is proper for the secretary of state to 
publish true copies of the enrolled bills'as received 
on their passage, including grammatical errors, mis- 
spelled words, wrong punctuation, duplications, and 
other inaccuracies, and so to certify for his own 
protection.‘ Where an act may and does incorpo- 
rate a prior statute by reference to.such statute,!4 
the requirement as to publication is satisfied when 
the act is published in the form in which it was 
When an 


it was not so published as to make it known to a 


8. State v. Bailey, 16 Ind. 46, 79]fra § 143. 
Am.D. 405. 21. 


9. Sholes v. State, 2 Pinn. (Wis.) 
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certain person does not affect the sufficiency of the 
publication.1® 


[§ 142] (2) Errors in Publication—(a) In Gen- 
eral. The omission of the enacting clause or any 
other essential part of an act vitiates a publica- 
tion of it.17 However, mere verbal omissions or 
defects in the published act may not defeat its op- 
eration,'® particularly where the omission does not 
change the substance or legal effect of the statute.!® 
If the enrolled bill shows the governor’s approval, 
a failure to publish it will not affect the validity 
of the bill.?° 


[§ 143] (b) Variance from Enrolled Bill.2: If 
there is a variance between the bill as enrolled and 
the act as published the enrollment will control.?? 
However, mere discrepancies in the printed act 
which are not material,?? or which tend to give 
sensible meaning to verbiage contained in the en- 
rolled bill,?* do not affect the validity of the act. 


Exceptions to rule?® have been recognized where 
there is also a variance between the original act 
on file in the office of the secretary of state and 
the enrolled bill; in which case the.law should be 
published as contained in the original act,?* and 
it has been held that, where there has been long 
acquiescence and observance of the law as pub- 
lished, it may be upheld because of the-exceptional 
circumstances, although at variance with the en- 
rolled act.?7 . 


S.W. 1105, 104 Tenn. 315 (where it 
was immaterial which controlled). 


Published acts ‘presumptive 


499, 2 Chandl. 182. 


[a] Publication in newspapers in 
the state is insufficient when the con- 
stitution directs that no law shall 
take effect until published and eir- 
culated in the several counties of the 
state, by authority. Calkin v. State, 
1 Greene (Iowa) 68. 


{b] Unofficial publication will not 
suffice. Calkin v. State, 1 Greene 
(Iowa) 68. 


10. Peterman v. Huling, 31 Pa. 432. 


[a] Publication held sufficient.— 
(1) Weekly publication of the jour- 
nals of each house, together with the 
fact that the doings of the legisla- 
ture are necessarily public (Peterman 
v. Huling, 31 Pa. 432); (2) also pub- 
lication in the public journals (Sholes 
v. State, 2 Pinn. (Wis.) 499, 2 Chandl. 
182), (3) or in pamphlet form (Peter- 
man vy. Huling, supra), (4) or even. by 
proclamation at the courthouse in 
each county (Sholes v. State. 2 Pinn. 
(Wis.) 499, 511, 2 Chandl. 182). 


11. Sholes v. State, 2 Pinn. (Wis.) 
499, 2 Chandl. 182. 


‘12. Sholes‘v. State, supra. 
13. Fowler v. State, 196 S.W. 951, 


81 Tex.Cr. 574. 


‘14. See infra § 168 et seq. 


15. State v. Armstrong, 243 P. 333, 
31 N.M. 220. 


16. Barber v. St. Louis, etc., R. Co., 
43 Iowa 223, 22 Am.R. 243. 


17. In re Swartz, 27 P. 839, 47 Kan. 
157. 


18. Smith v. Hoyt, 14 Wis. 252. 

-19. Smith v. Hoyt, supra. 

20. Dishon v. Smith, 10 Iowa 212. 

Variance with enrolled bill see in- 
[59 C. J.—28] 


and journal see supra §§ 124, 125. [a] 


22. U.S.—Pease v. Peck, 1&8 How. 
595, 597, 15 L.Ed. 518. See Reed v. 
Clark, 20 F.Cas.No. 11,643, 3 McLean 
480 (declining to hold that the en- 
rolled act could never:be looked to). 


Ala.—Wilson v. Duncan, 21 So. 1017, 
114 Ala. 659; State vy. Marshall, 14 
Ala. 411. 


Cal.—McLaughlin v. Menotti, 38 P. 
973, 39. P.. 207, 105. Cal. 572. [rev..on 
other grounds 17 S.Ct. 945, 167 U.S. 
703, 42 L.Ed. 333]. 


Fla.—Investment Co. v. Trueman, 
57 So. 663, 63 Fla. 184. 


Ga.—Davis v. Fitzgerald, 65 S.E. 
319, 6 Ga.App. 532. 
pee Sir esgc dalek v. Smith, 10 Iowa 
Miss.—Nugent v. Jackson, 
493, 72 Miss. 1040. 


Mo.—Ruckert v. Grand Ave. R. Co., 
63 S.W. 814, 163 Mo. 260; Pacific v. 
Seifert, 79 Mo. 216. 


Neb.—Bruce v..State, 67 N.W. 454, 
48 Neb. 570. 


N.Y.—Peo. 
way Comrs., 


18 So. 


v. Marlborough High- 
54 NY. 276, 13 :AmiR. 


.581; De Bow v. Peo., 1 Den. 9 


Ohio.—Ohio Tax Commn. v. Parker, 
117 Ohio 215, 158 N.E. 89 [error dism 
AOS Ota TS oy OS DiOOs Lo nan Bd. 
509]. 

Tex.—Williams v. 
App.) 59 S.W. 947. 

Wash.—State v. Howell, 142 P. 1, 
80 Wash. 692; State v. Sylvester, 108 
P. 620, 58 Wash. 696; State v. Smith, 
108 P. 618, 58 Wash. 235. 

W.Va.—Combs v. City of Bluefield, 
125 S.H.°239, 97 W.Va. 395. 


See Weaver v. Davidson County, 59 


Sapieha, (Civ. 


evidence only.—(1) Published printed 
acts are presumptive evidence of such 
acts. Bruce y. State, 67 N.W. 454, 48 
Neb. 570. To same effect Peo. v. Marl- 
borough Highway Comrs., 54 N.Y. 276, 
13 Am.R. 581. (2) The original on file 
in the office of the secretary of state 
will be looked to in order to deter- 
mine -whether approval was given. 
Dishon v. Smith, 10 Iowa 212. 


[b] Errer in printed journal.— 
Original house journal controls, where 
there is error in printed copy of house 
journal. Cadle v. Bland, 106 So. 170, 
213 Ala. 665. 


Variance accompanying codification, 
compilation, and revision see infra § 
493. 


23. Goldsmith v. Augusta, etc., R. 
Co., 62 Ga. 468. 


24. Goldsmith v. Augusta, etc., R. 
Co., supra. 


[a] Errata prefixed to statute, 
stating that “or” should be ‘and’ is 
not a part of the act, and where an 
examination of the enrolled bill shows 
that this is a mistake in the errata, 
the act will be held to be as it is found 
in the body of the statute. Ollis v. 
Kirkpatrick, 28 P. 435, 3 Idaho 247. 


sane See supra text and notes 23, 


26. Athletic Mining & Smelting Co. 
v. Sharp, 205 S.W. 695, 135 Ark. 330. 


27. See cases infra this note. 


[a] Lapse of twenty years.—Pa- 
cific v. Seifert, 79 Mo. 210. ' 


[b] Lapse of thirty years.—Pease 
v. Peck, 18 How. (U.S.) .595, 597, 15 
L.Ed. 518. 


[ce] Dapse of forty-four years.— 
Reed v. Clark, 20 F.Cas.No. 11,643, 3 
McLean 480, ~ 
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[§ 144] (c) Variance from Journal. Where the 
published act contained ,in the printed volume of 
laws does not appear by the journals to be the act 
which was passed by both houses of the general as- 
sembly, it is not a law,?* although it has been held 
that a variance between the published act and the 
journal may be such as will not affect the validity 
of the act,?® and the title of a bill as found on the 
journals which is not the same as that in the pub- 
lished act may be treated as a clerical omission of 
a part of the title from the journal which will not 
affect the validity of the act.®° 


[§ 145] K. Form and Requisites*‘—1. In Gener- 
al. An act must be complete in all its terms when 
it leaves the legislature;?* and the court cannot 
supply material and essential omissions.** In the 
absence of constitutional restrictions the form and 
style employed in the enactment of laws rest in the 
will of the legislature.** On the other hand, pro- 
visions of the constitution regulating the form in 


which laws are to be enacted have been held to be © 


mandatory®® in the highest sense;?® but a constitu- 
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tional requirement that legislation shall be of a 
certain form in designated instances exempts all 
legislation of a different nature from the operation 
of its provisions.*7 Where the form of an enact- 
ment is required by the constitution to be by bill, 
ordinarily a joint resolution will not suffice.** How- 
ever, the fact that a statute does not state the rea- 
son for its enactment is immaterial;*® also it is not 
necessary that an act of the legislature shall spec- 
ify the conditions on which its validity must de- 
pend,*® but, on the contrary, the courts will assume 
the existence of such conditions until it is apparent 
that they do not exist.** 

Act must be.in writing or printed, so that it can 
be seen, read, and preserved.*? 

[§ 146] 2. Formal Parts—a. Number. The num- 
ber of a bill is not an essential or material part 
of it.*8 

[§ 147] b. Title.t*¢ It has been said that, in the 
absence of any constitutional provision on the sub- 
ject, an act may be enacted without any title.*° Un- 


23. Burke v. Cincinnati, 10 OhioS.& 
C.P. 542, 8 OhioN.P. 109. 


[a] hus the words ‘or its succes- 
sors” contained in ‘the act passed as 
shown by the journals but missing in 
the published act prevented it from 
becoming a law. Burke v. Cincinnati, 
10 OhioS.&C.P. 542, 8 OhioN.P. 109. 


[b] Journals are the highest evi- 
dence, and must control. Burke v. 
Cincinnati, 10 OhioS.&C.P. 542, 8 Ohio 
N.P. 109. 

Variance between enrolled bill and 
journals see supra §§ 124, 125. 


29. Nelson v. Haywood County, 20 
S.W. 1, 91 Tenn. 596; Weed v. Bergh, 
124 N.W. 664, 141 Wis. 569, 25 L.R.A. 
INS alyals 


80. Nelson v. Haywood County, 20 
S.W. 1, 91 Tenn. 596. 


31. Steps requisite to enactment 
See supra §§ 14-144. ‘ 


32. U.S.—U. S: v. Southern Pac. 
Co, 162° BR) 412.‘[aff L7i oR. 1360;;- 96 
C.C.A. 252, 171 F. 364, 96 C.C.A, 256]. 


Ariz.—Tillotson v. Frohmiller, 271 
P. 867, 34 Ariz. 394; Kinne v. Burgess, 
211 P. 573, 24 Ariz. 463. 


Tll.—Peo. v. Patten, 170 N.E. 280, 
338 Ill. 385-[rev on other grounds 254 
Ill.App.: 7]; Peo. v. Rogier, 157 N.E. 
177, 326 Ill. 310; Chicago v. Matthies, 
151 N.B. 248, 320 Til. 352; North v. 
Board of Education of Community 
High School Dist. No. 203, 145 N.E. 
158, 3138 Ill. 422; Peo. v. Regheimer, 
132 N.E. 229, 298 Ill. 611. 


La.—Pizzati’s Succ., 75 So. 498, 141 
La. 645. See Joffrion-Woods, Inc. v. 
St. James Bank, ete., Co., 127 So. 28, 
13 La.App. 704 [aff 129 So. 808, 171 
La. 172) (holding a statute in terms 
applicable is controlling). 


Minn.—State v. Ruesswig, 126 N.W. 
279, 110 Minn. 473. fer 


Miss.—State v. Speakes, 109 So. 129, 
144 Miss. 125. 


N.C.—Drake v. Drake, 15 N.C. 110. 


[a] Reasons for rule.—(1) A leg- 
islative act must. be complete in it- 
self, so that those charged with its 
administration are amenable to the 
courts for failure to put it into effect, 
or for its maladministration (Tillot- 
son v. Fishmiller, 271 P. 867, 870, 34 
Ariz. 394), (2) and so that every one 


may know, by reading the law, what 
his rights are and how it shall oper- 
ate when put into execution (Peo. v. 
Rozier, 157 N.B. 177, 326 Ill. 310). 


[b] Meaning not ascertainable 
from act itself, cannot be enforced by 
the courts. State v. Speakes, 109 So. 
129, 144 Miss. 125. 


[ec] Private laws.—(1) Especially 
is it important that the statute be 
emphatic in all its terms where it is 
of a private nature, since no latitude 
for construction is permissible as ex- 
ists in the case of laws of a general 
nature. Drake v. Drake? 15 N.C. 110. 
(2) Construction of special or local 
ee and private acts see infra §§ 671, 


Delegation of legislative power see 
Constitutional Law § 323 et seq. 


hci of codification see infra § 


Form and requisites of appropria- 
tion acts see States § 384 et seq. 


83. Pizzati’s Succ., 75 So. 498, 141 
La. 645. ; 


34. Peo. v. State Contract Comrs., 
11 N.Be 180, -120) Til. 322, 


[a] Novelty of legislation does not 
militate against its validity. Math- 
ews v. City of Chicago, 174 N.E. 35, 
342 Ill. 120; Peo. v. Hevern, 215 -N.Y.S. 
412, 127 Misc. 141. 


35. Peo. v. State Contract Comrs., 
11 N.E. 180, 120 Il). 322; State v. Pat- 
terson, 4 S.E. 350, 98 N.C. 660. But 
see Hardest v. Taft, 23 Ind. 512, 87 
Am.D. 584 (dictum to the contrary). 


“When the legislative power of a 
state is to be exercised by a depart- 
ment composed of two branches ... 
and these branches have their sever- 
al duties marked out and prescribed 
by the law to which they owe their 
origin, and which provides for the 
exercise of their powers in certain 
modes and under certain forms, there 
are other questions to arise than 
those of the mere intent of the law- 
makers, and sometimes forms become 
of the last importance; for in such 
case.not only is it important that the 
will of the law-makers be clearly ex- 
pressed, but it is also essential that 
it be expressed in due form of law; 
since nothing becomes law simply and 
solely because men who possess the 
legislative power will that it shall be, 


unless they express their determina- 
tion to that effect in the mode pointed 
out by the instrument which invests 
them with the power, and under all 
the forms which that instrument has 
rendered essential.’ Peo. v. State 
igi Comrs., 11 N.E. 180, 185, 120 


[a] Where statute upon its face 
is without the form or semblance of 
law: there can be no presumption that 
the constitutional prerequisites were 
observed. Peo. v. State Contract 
Comrs., 11 N.E. 180, 120 Tl. 322. 


36. Peo. v. State Contract Comrs., 
supra. 


37. Baltimore City Home for In- 
SUAS v. Bruff, 153 A. 403, 160 Md. 


[a] Ilustration.—A provision of 
the constitution to the effect that 
whenever the general assembly shall 
enact any public general law, not 
amendatory of any section or article 
in the code, it shall be enacted in arti- 
cles and sections, has no application 
to an act which is not a public general 
law, as for instance an act-to amend 
the charter of a private corporation. 
Baltimore City Home for Incurables 
v. Bruff, 153 A. 403, 160 Md. 156. 


Express mention and implied exclu- 
sion see Constitutional Law § 52. 


38. See supra § 6. 
Neocadasad of enactment see supra §§ 37, 


39. Schueller v. Conway County 
Road Impr. Dist. No. 4, 284 S.W. 615, 
149 Ark. 670. - . 


40. Owen v. Sioux City, 59 NW. 
91 Iowa 190. : 


41. Presumption in favor of v: - 
ity see infra § 183. se 


42. State v. Patterson, 4 S.E. 350, 
98 N.C. 660, 665 (“If the Legislature 
should pass a merely verbal expres- 
sion of its will, not in writing . . . 
such act would not be a statute or 
have effect’’). 


43. Volusia County v. Stat ; 
So. 375, 98 Fla. 1166; Morris ae 
Gainesville, 53 So. 739, 60 Fla. 338. 


44. Requisites and suffici 
infra §§ 387-392. ree eee 


45. State ex rel. Cotter v. Distri 
Ct. of Lewis and Clark County, 140 P 
732, 49 Mont. 146. See Moore v. Wil- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


=" 


§§ 147-151) 
der constitutional provisions requiring the subject 
of an act to be expressed in its title,#® every bill 


must have a title;** but a distinction has been rec- 
ognized between a bill and a joint resolution.‘® 


[§ 148] c. Enacting Clause—(1) Necessity—(a) 
In General. Although there is no constitutional 
provision requiring an enacting clause, such a clause 
has been held to be requisite to the validity of a 
legislative enactment,*® unless it has been acqui- 
esced in, and rights acquired under it to such an 
extent that it would be manifestly unjust to dis- 
turb them.®° However, there is other authority 
that an enacting clause is not indispensable to the 
validity of an act where there is no constitutional 
provision requiring one.°! 

[§ 149] (b) Under Constitutional Provisions. 
Under constitutional provisions regulating enacting 
clauses>? it is necessary that every law shall_show 
on its face the authority by which it is adopted and 
promulgated,°* and that it was intended by the leg- 
islature that it should take effect as a law.®* Provi- 
sions of the constitution regulating the enacting 
clause are usually considered mandatory, operating 
as a limitation upon the power of the legislative de- 
partment to give its action, in any case, the force 
and effect of law.®® 

Joint resolutions®® like ordinary bills must have 


an enacting clause showing the authority by which 
they are enacted, in order to have the force and 
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effect of law.57 


Where act has several sections, it is not necessary 
that each separate section shall contain an enacting 
clause where the constitution does not specifically 
prescribe any such requirement.®® 


[§ 150] (2) Purpose of Clause. The enacting 
clause of a legislative act is that preliminary ex- 
pression, such as “Be it enacted,” or “The General 
Assembly do enact,” ete.°® It is that part which 
enacts any rule or regulation, no matter what place 
it o¢cupies in the act itself.6° The purpose of an 
enacting clause is to establish the act—to give it 
permanence, uniformity and ¢ertainty—to afford ey- 
idence of its legislative, statutory nature, and to 
secure uniformity of identification, and thus pre- 
vent inadvertence, possible mistake and fraud.*4 
The enacting clause 1s not necessarily alone or only 
that which purports to be the enacting clause, such 
as “The people of the state of Montana enact,” but 
comprehends every part of the act which should be 


stated in order to define the subject of the enact- | 
ment with clearness and certainty,®* and hence the © 


repeal, without a saving clause, of part of the sec- 
tions of an act, including the first section, does not 
leave the remaining sections without an enacting 
clause, so as to render them invalid.®? 

[§ 151] (3) Time of Affixing. The enacting 
clause must be affixed to the bill at the time it is 


instead of, “Section First—Be it. en- 


rr” ee ee Se ens ple me Te VE Kee ee eee 


liams, 127 P. 509,19 Cal.App. 600 (dic- 
tum). 


46. See infrg § 371 et seq. 


47... Chicago,, B: .& .Q.7 R.- "Co. -v. 
Smyth, 103 F. 376; Peo. v. State Con- 
tract Comrs., 11 N.E. 180, 120 Ill. 322; 
State v. Burlington, etc. R. Co., 84 
N.W. 254, 60 Neb. 741. 


48. Comstock vy. Davis, 186 P. 380, 
44 Cal.A, 275. 


[a] Amendment of San Francisco 
charter.—The amendment of Nov. 15, 
1910, to art 9c 1§ 6, andc7 § 5 of 
the charter of the city and county of 
San Francisco, as to the firemen’s re- 
lief fund, was held properly approved 
by the legislature, although the title 
to the senate concurrent resolution of 
approval did not contain a statement 
of the subject matter of the amend- 
ment, in violation of Const. art 4 § 24, 
as to the title of statutes, there being 
a distinction between a concurrent 
resolution of the legislature and an 
act which becomes a law of the state. 
Comstock v. Davis, 186 P. 380, 44 Cal. 
App. 275. 

49. In re Government 
Wash.T. 115. 

50. In re Government Seat, supra. 


51. State v. Reilly, 95 A. 1005, 88 
N.J.Law 104; Turner v. McCain, 109 
P. 821, 26 Okl. 132; Mayes v. Pitch- 
ford, 109 P. 821, 26 Okl. 129; Ex p. 
Hines, 106 P. 544, 107 P. 739, 3 Okl.Cr. 
408; Ex p. Hudson, 106°P. 540, 735, 3 
Okl.Cr. 393; Watson v. Corey, 21 P. 
1089, 6 Utah 150. 


52. See constitutional provisions. 


53. Swann v. Buck, 40 Miss. 268; 
Colby v. City of Medford, 167 P. 487, 
85 Or. 485. But see Cape Girardeau 
v. Riley, 52 Mo. 424, 14 Am.R. 427 
(holding enacting clause not neces- 
sary to the validity of an act revis- 
ing and consolidating prior laws). 


In criminal statute see Indictments 
and Informations § 269 note 65 [a]. 


In municipal ordinance, resolution, 


Seat, 1 


and by-law see Municipal Corpora- 
tions § 806. 


54. Swann v. Buck, 40 Miss. 268. 


55. Ark.—Palmer v. State, 208 
S.W. 436, 137 Ark. 160. 


Ky.—Commonwealth Vv. Illinois 
Cent. R. Co., 170 S.W. 171, 160 Ky. 745, 
L.R.A.1915B 1060, Ann.Cas.1916A 515. 


Mich.—Peo. ,v. Dettenthaler, 77 
N.W. 450, 118 Mich. 595, 44 L.R.A. 164. 


Minn.—Sjoberg v. Security Sav., 
etc., Assoc., 75 N.W. 1116, 73 Minn. 
208, 72 Am.S.R. 616. 


N.Y.—Peo. v. Prendergast, 95 N.E. 
715, 202. N.Y. 188. 


N.C.—State v. Patterson, 4 S.E. 350, 
98 N.C. 660. 


Or.—Colby v. Medford, 167 P. 487, 
85 Or. 485; State v. Wright, 12 P. 708, 
14 Or. 365. 

Tenn.—Kefauver v. Spurling, 290 
S.W. 14, 154 Tenn. 613. But see Cape 
Girardeau v. Riley, 52 Mo. 424, 14 
Am.R. 427 (holding that such a pro- 
vision might be disregarded in an act 
revising and consolidating prior laws 
at least). 

56. Joint resolutions generally see 
supra § 6. 

57. Smith vy. Jennings, 45 S.E. 821, 
67 S.C. 324 [error dism 27 S.Ct. 610, 
206 U.S. 276, 51 L.Ed. 1061]. 


[a] “Be it resolved,” in a joint 
resolution, is a sufficient compliance 
with a mandatory provision requiring 
all laws to be enacted by the words 
“Be it enacted,’ especially where the 
legislature by long usage has regard- 
ed it as sufficient in connection with 
resolutions. Smith vy. Jennings, 45 
S.E. 821, 67 S.C. 324 [error dism 27 
S.Ct. 610, 206 U.S. 276, 51 L.Ed. 1061]. 


58. McKee v. American Trust Co., 
266 S.W. 293, 166 Ark. 480; Levin v. 
Hewes, 86 A. 233, 118 Md. 624. 


[a] ocation of enacting clause.— 
That an act reads, ‘‘Be it enacted by 
the General Assembly (section first),” 


acted by the General Assembly,’’ does 
not render the act unconstitutional. 
State v. Fore, 60 So. 255, 131 La, 813. 


59. State v. Patterson, 4 S.E. 350, 
352, 98 N.C. 660. : 


60. Mackmull v. Brandlein, 137 
N.Y.S. 607; 152) App.Div. 733: 


61. State v. Patterson, 4 S.E. 350, 
98 N.C. 660. 


[a] Other statements of purpose. 
—(1) “By an enacting clause, the 
makers of the Constitution intended 
that the General Assembly should 
make its impress or seal . . . up- 
on each enactment for the sake of 
identity, and to asSume and show re- 
sponsibility.” Com, v. Illinois Cent. 
RieCo., 1707S We 171, U5, 160 Ky 2745, 
L.R.A.1915B 1060, Ann.Cas.1916A 515. 
(2) “To show the authority by which 
the bill is enacted into law; to show 
that the act comes from a place point- 
ed out by the constitution as_ the 
source of legislation.” Ferrell v. 
Keel, 151 S.W. 269,105 Ark. 380, 387. 


(3) “The purpose of provisions of: 


this character is that all statutes may 
bear upon their face a declaration of 
the sovereign authority by which they 
are enacted and declared to be the 
law, and to promote and preserve uni- 
formity in legislation. Such clauses 
also import a command of obedience 
and clothe the statute with a certain 
dignity, believed in all times to com- 
mand respect and aid in the enforce- 
ment of laws. These are the sole 
purposes of an enacting clause. It is 
not of the essence of the law, adds 
nothing to its meaning, and furnishes 
no aid in its construction.” State v. 
Burrow, 104 S.W. 526, 119 Tenn. 376, 
389, 14 Ann.Cas. 809. 


62. U.S. v. Oregon Short Line R. 
Co., 160 F. 526; Pearce v. Vittum, 61 
N.E. 1116, 1117, 1938 Ill. 192; Territory 
v. Burns, 9 P. 432, 433, 6 Mont. 72: 
State v. Bevins, 41 A. 655, 70 Vt. 574, 


63. Pearce v. Vittum, 61 N.E. 1116, 
1117, 193 Ill. 192. 
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passed by both houses of the legislature,°* and can- 
not be affixed subsequently in any irregular man- 
ner.°® 

[§ 152] (4) Sufficiency®*—(a) In General. An 
enacting clause worded in conformity with the re- 
quirements of the constitution is sufficient,°’ and 
where the exact words required by the constitution 
for the style of laws are used, a law will not be 
held invalid because superfluous words are added 
which merely state a constitutional and legal fact 


of which every court is bound to take notice.** Sim- 


ilarly, the improper use of one form of enacting 
clause will not render a statute void where the ap- 
propriate form is also used.®°® 

Joint resolutions and private acts. A provision 
of the constitution declaring the style of the enact- 
ing clause has been held inapplicable to resolutions’® 
or private acts,7! as contradistinguished from ordi- 
nary bills,’? or general acts.*? 


Mutilation of the enacting clause or a portion 


64. Peo. v. Dettenthaler, 77 N.W. 
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olution is its enacting clause, “Be it 


[§§ 151-153 


of it, perpetrated by an irresponsible party and not 
by authority of the legislative assembly, cannot de- 
feat the enactment.‘* : 


Applicability of censtitutional provision.7> <A 
provision in a newly_adopted portion of the con- 
stitution dealing only with the style of initiative or 
referendum acts,7® do not apply to bills originating 
with the legislature,7’ whose enacting clauses should 
comply with constitutional requirements previously 

_existing.’§ : 

[§ 153] (b) Constitutional Provisions as Direc- 
tery or Mandatory. Provisions of the constitution 
regulating the style of the enacting clause of laws 
have been held to be mandatory and a failure to 
comply fully therewith deprives the enactment of 
the foree and effect of law.7® There is other au- 
thority, however, to the effect that, while some form 
of enacting clause is essential to show the intent 
and authority by which the law is enacted,*® such 
provisions are merely directory*! and that a sub- 


Md.—State v. Baltimore & O. R. Co., 


Delesdenier, 7|77 A. 433, 113 Md. 179; Postal Tele- 


450, 118 Mich. 595, 44 L.R.A. 164; | resolved.” State v. 

Kefauver v. Spurling, 290 S.W. 14, 154 | Tex. 76. See also supra §§ 6, 38. graph-Cable Co. v. State, 73 A. 679, 

Tenn. 613. ; wie, Hartford. Water, Comps. Cur. 110 Md. 608; McPherson v. Leonard, 
; enon ae EN: 29 Md. 377; Hardesty v. Taft, 23 Md. 


65. Peo. v. Dettenthaler, 77 N.W. 


450, ‘118 Mich. 595, 44 L.R.A. 164. [a] 


tis, 89 A. 189, 87 Conn. 506. 
Long continued and uniform 


512, 87 Am.D. 584. 
Miss.—Swann v. Buck, 40 Miss. 268. 


66. Enacting clause to ordinance, 
resolution, or by-law see Municipal 


Corporations § 806. 


67. McKee v. American Trust Co., 
266 S.W. 298, 166 Ark. 480; Bullock 
v. Billheimer, 94 N.E. 763, 175 Ind. 


428; State v. Fine, 60 So. 255, 131 La. 
$13. : 
[a] Matter not mentioned in en- 


acting clause.—In. Virginia, where 
there is no constitutional provision 
requiring statutes to contain an en- 
acting clause, matter which is men- 
tioned in the title amd embodied in 
the statute is sufficiently enacted, al- 
though not mentioned in the enacting 
clause. Webster v. Com., 127 S.E. 
377, 141 Va. 589. 


68. Montgomery Amusement Co. v. 
Montgomery Traction Co., 139 F. 353 
[aff 140 F. 988, 72 C.C.A. 682] (addi- 
tion of words “of the state of” in an 
enacting clause which read “Be it en- 
acted by the Legislature of the state 
of Alabama’’). 


69. Jackson v. State, 142 S.W. 1153, 
101 Ark. 473. 


{a] MIllustration.—Where the con- 
stitution required the style of all laws 
passed by the general assembly to be 
“Be it enacted by the General Assem- 
bly of the state of Arkansas,” and an 
amendment to the constitution pro- 
viding for the initiative and referen- 
dum provided that the style of all 
bills shall be “Be it enacted by the 
state of Arkansas,” it was held that 
a statute enacted by the general as- 
sembly was not invalid because it 
contained both forms. Jackson v. 
State, 142 S.W. 1153, 101 Ark. 473. 


[b] Judicial notice of place of 
origin of a bill will be taken when it 
contains two forms of enacting claus- 
es which indicate that it might have 
originated either in the legislature or 
by initiative and referendum. Jack- 
yi v. State, 142 S.W. 1153, 101 Ark. 

70. Hartford Water Comrs. v. Cur- 
tis, 87 Conn. 506; State v. Delesde- 
nier, 7 Tex. 76; Weekes v. Galveston, 
51 S.W. 544, 21 Tex.Civ.App. 102, 


{a] Characteristic feature of res- 


ees 


usage by which special laws and res- 
olutions have generally been regarded 
as not coming within the constitu- 
tional provision regulating the style 
of the enacting clause, while not con- 
clusive, is entitled to great weight. 
Hartford Water Comrs. v. Curtis, 89 
A. 189, 87 Conn. 506. 


72. State v. Delesdenier, 7 Tex. 76; 
Weekes v. Galveston, 51 S.W. 544, 21 
Tex.Civ.App. 102. 


“Bill” supra § 5. 
Enactment by Bill see supra § 37. 


73. Hartford Water Comrs. v. Cur- 
tis, 89 A. 189, 87 Conn."506. 


Local and general laws distincuish- 
ed see infra § 318. 


.74 State v. Wright, 12 P. 708, 14 
Or, 365. 
75. Constitutional provision as di- 


rectory or mandatory see infra § 153. 
76. See infra § 231. Bi 


77. ‘Ferrill v. Keel, 151 S.W. 269, 
105 Ark. 380. 


78. Ferrill v. Keel, supra; Adcock 
v. Coker, 151,S.W. 253; 105 Ark. 210; 
Mayes v. Pitchford,-109 P. 821, 26 
Okl. 129; Ex p. Hines, 106 P. 544, 107 
P. 738, 3 Okl.Cr. 408; Ex p. Hudson, 
106 P. 540, 107 P. 735, 3 Okl.Cr. 393. 


79. . Peo. v. State Contract Comrs., 
11 N,.E. 180, 120 Ill. 8322; May v. Rice, 
91 Ind, 546; State v. Rogers, 10 Nev. 
250, 21 Am.R. 738. 


_ [a] Wariances held fatal.—(1) “Be 
it resolved” where the constitution 
required ‘Be it enacted,” ete. May v. 
Rice, 91 Ind. 546. (2) Omission of 
the words “senate and,’ where provi- 
sion required ‘The People of the State 
of Nevada represented in Senate and 
Assembly, do enact as follows,” ete. 
ee v. Rogers, 10 Nev. 250, 21 Am.R. 


Constitutional provisions as direc- 
tory or mandatory generally see Con- 
stitutional Law § 145. 

80. See supra § 149. 


81. la.—Shreveport v. Dale, 89 So. 
408, 149 La. 439, 


Mo.—Cape Girardeau y. Riley, 52 
Mo. 424, 14 Am.R. 427. 


Okl.—Turner v. McCain, 109 P. 821, 
26 Okl. 132; Mayes v. Pitenford, 109 
P. 821, 26 Okl. 129; Ex p. Hines, 106 
P. 544, 107 P. 738, 3 Okl.Cr. 408; Ex 
p. Hudson,-106 P. 540, 107 PB. 535, 3 
OKMCr. 393. 

“These are regarded® as requisites 
in the structure of such a law, neces- 
sary to its being; and yet only toa 
reasonable intent; for notwithstand- 
ing the mandatory nature of the lan- 
guage used, this Court has, in vari- 
ous instances, given to the like provi- 
sion . . . a liberal construction, 
to effectuate, and not to destroy, the 
legislative will.’ Hardesty v. Taft, 
23 Md. 512, 525, 87 Am.D. 584. 


[a] Reasons for rule—(1) ‘We 
eBoe cannot regard the provision 
requiring the words, ‘by the General 
Assembly of Maryland’ to be in the 
enactment of a law, as otherwise than 
directory to the Legislature to secure 
ci nt oe UN LPORMLCY in the Laws. 
They certainly are not of the essence 
of the law. They furnish no aid in 
its construction, and its provisions 
are as clear and intelligible without 
them, as they would be with them, 
They are not essential and material 
in indicating by what authority the 
law was enacted, for, signed and ap- 
proved by the proper officers of the 
Senate and House of Delegates, and 
by the Governor of the State, sealed 
with the great seal of the State, and 
found enrolled among the laws of the 
State, with no allegation or even sus- 
picion that it is there by fraud, it 
comes before the Courts bearing upon 
its face sufficient evidence that it 
has been really and truly passed by 
the General Assembly of Maryland. 
To announce that a law, supported by 
these solemnities and sanctions, was 
not valid because of the omission of 
words thus immaterial and formal 
only, would be sacrificing substance 
to mere form, and declaring that to 
be mandatory, which the law pro- 
nounces to be directory. Constitu- 
tions, as well as laws, are best main- 
tained and preserved by interpreting - 
their provisions according to estab- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i 
; 
; 
- 


’ 


a. ee ee 


§§ 153-158). 


stantial compliance with the provision is sufficient.82 


[§ 154] d. Articles, Sections, and Section Num- 
bers. Compliance with a provision of the consti- 
tution** making it the duty of the legislature to 
enact laws in articles’* and- sections®® is not essen- 
tial to the validity of a law.8® Numbers are not a 
part of the contents or substance of a section,’? 
and while they are convenient for the purpose of 
orderly arrangement, or to facilitate the finding of 
a particular provision, they are not so essential that 
their omission or transposition should be permitted 
to set aside provisions in themselves clear and un- 
ambiguous.°$ The striking out of a section does 
not necessarily carry the number with it, but the 
number may be retained as the number of a newly 
substituted section.®® 


[§ 155] e. Parenthetic Material. While words 
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a statute,°® parenthetic words, phrases, sentences, 
or paragraphs contained in an act passed by the 
legislature and when it was approved by the gov- 
ernor are as much statute law as any other part 
of the act.91 ; ; 


[§ 156] f. Affirmative Enactment Inserted as 
Proviso. The fact that a provision of an act 1s con- 
tained in a portion thereof designated as a “pro- 
viso,” which might more properly have been insert- 
ed as a conjunctive provision, does not in any way 
affect its validity.°? 

[§ 157] g. Index. An index®* constitutes no part 
of a statute.%4 


[§ 158] 3. Language Employed and Statement of 
Provisions®*—a. In General. Unless expressly re- 
quired by constitutional provision, the legislature is 
not restricted in the form of the expression of its 


“17 A. 433, 113 Md. 179; 


SEE INT TE Ee eee Pe a NS ee ee Ge ee TE Ne ee NN ee RANE nS SU NO ae eS ee See Me A ene 


inserted in brackets by a compiler 


lished rules -of construction, and 
rights under them are rendered more 
-certain and ~-secure.’””? McPherson v. 
Leonard, 29 Md. 3877, 388. (2) “The 
enacting clause is certainly not of the 
essence of the law. It furnishes no 
aid in its construction, and its provi- 
sions are as clear and _ intelligible 
without it as they are with it. It is 
not material in indicating by what 
authority the law was enacted, for 
being passed in due form by both 
‘Houses of the Legislature and proper- 
Ty approved by the governor, with no 
allegation of suspicion attached to it, 
it comes before the courts bearing 
sufficient evidence that it is = (ey 
a law. To hold that a law supported 
by these sanctions was not valid be- 
eause certain formal and immaterial 
-words were omitted, would be sacri- 
ficing substance to mere form, which 
I think the court is not justified in 
doing.” Cape Girardeau v. Riley, 52 
Mo. 424, 428, 14 Am.R. 427. 


82. Ga.—Fowler v. Stone, 99 S.E. 
“291, 149 Ga. 125. 


Ky.—Louisville Trust Co. v. Mor- 
gan,203 _S.W.. 555,2.180 Ky. 609; 7 
A.L.R. 396. 


La.—Shreveport v. Dale, 89 So. 408, 
149 La. 439. 


Md.—State v. Baltimore, etc., R. Co., 
Postal ,Tele- 
-graph-Cable Co. v. State, 73 A. 679, 
110 Md. 608; McPherson v. Leonard, 
29 Md. 377. 


Miss.—Swann v. Buck, 40 Miss. 268. 


S.c.—Smith v. Jennings, 45 S.E. 
821, 67 S.C. 324, 332 [error dism 27 
S.Ct. 610, 206 U.S. 276, 51 L.Ed. 1061]. 


Tenn.—State v. Burrow, 104 S.W. 
526, 119 Tenn. 376, 14 Ann.Cas, 809. 


See Colby v. Medford, 167 P. 487, 85 
Or. 485 (holding that a provision of 
the constitution declaring that the 
style of the laws shall be of a pre- 
scribed form is construed to mean 
that it must have an enacting clause). 


“We hold, while the constitutional 
provision as to form of enacting 
elause is mandatory, that a substan- 
tial compliance with the mandate will 
be sufficient. We cannot bring our 
mind to hold that an absolutely lit- 
eral compliance with the form pre- 
seribed is essential to valid legisla- 
tion. There must. be, however, an en- 
acting clause in appropriate words 
importing the same as the phraseol- 
ogy prescribed.” Smith v. Jennings, 
supra. 

[a] Reason for rule.—‘There is a 
marked difference between the fail- 


-ure to pmovide an act with any en- 


form no part of 


acting clause and the failure to pro- 
vide the act with a perfect enacting 
clause. The act here in question has 
an enacting clause, but it is an im- 
perfect one in the respect that it does 
not contain the precise words that it 
is specified in the Constitution an en- 
acting clause should contain, but the 
defect is in form and not in sub- 
stance, and the departure from the 
precise phraseology of the Constitu- 
tion is neither misleading nor decep- 
tive . and there could be no 
misunderstanding on the part of any, 
person arising from the use of the 
words employed in this enacting 
clause. . . Under these cireum- 
stances, to hold void . other- 
wise valid legislative enactment, 
would be sacrificing substance for 
mere technical form, and giving to 
mandatory constitutional directions a 
narrow, if not an absurd, meaning and 
effect. No court of last resort has 
held more consistently and firmly 
than has our court to the doctrine of 
mandatory construction of constitu- 
tional provisions, but we have as con- 
sistently refused to overthrow legis- 
lative enactments for frivolous and 
purely technical reasons.” Louis- 
ville Trust Co. v. Morgan, 203 S.W. 
555, 558, 180 Ky. 609; 7. A.L.R. 396. 


[b] Bule applied: (1) Where “be 
it enacted by the people of the state 
of Maryland, represented in General 
Assembly,’ was held sufficient where 
the constitution provided “Be it en- 
acted by the General Assembly of 
Maryland” should be the style. Post- 
al Telegraph-Cable Co. v. State, 73 A. 
679, 110 Md. 608. (2) Where clause 
read “Be it enacted by the Legislature 
of the State of Kentucky,” and the 
constitution required “Be it enacted 
by the General Assembly of the Com- 
monwealth of Kentucky.” Louisville 
Trust Co. v. Morgan, 203 S.W. 555, 
180 Ky. 609, 7 A.L-R. 296. (3) Where 
“resolved” was sufficient in lieu of 
“enacted.” Smith v. Jennings, 45 S.E. 
821, 67 S.C. 324 [error dism 27 S.Ct. 
610, 206 U.S. 276, 51 L.Ed. 1061]. 


[c] Omissions held not fatal.—(1) 
“By the General Assembly of Mary-, 


land.” State v. Baltimore, etc., A 
Co., 77 A. 433, 118 Md. 179; McPher- 
son_v. Lennard, 29 Md. 377. (2) “By 


the General Assembly of the State of 
Louisiana.” Shreveport v. Dale, 89 
So. 408, 149 La. 439. (3) “Of Georg- 
ja.’ Fowler v. Stone, 99 S.B. 291, 149 
Ga. 125. (4) “The state of” where 
the constitution provided ‘‘be it en- 
acted by the general assembly of the 
state of Tennessee.” State v. Burrow, 
104 S.W. 526, 119 Tenn. 376, 14 Ann. 
Cas. 807. 


“({d] Curative act.—Defects or ir- 
regularities in the style of the enact- 
ing clause may be validated and con- 
firmed by a subsequent curative act 
containing the constitutional enact- 
ing clause, without the necessity of 
independent reénactment or enact- 
ment by repetition of the language 
of the original act. Hartford Water 
po eto v. Curtis, 89 A. 189, 87 Conn. 
12) ° : 

83. See constitutional provisions. 

84 “Article” 5 C.J. p 590. 

85. “Section” 56 C.J. p 1273. 


86. Dorchester County vy. Meekins, 
50 Md. 28; Hardesty v. Taft, 23 Md. 
512, 87 Am.D. 584. 


Codification, revision, and compila- 
tion see infra §§ 483-486. 


As to sufficiency of titles and ex- 
pressions of subject-matter see infra 
§§ 387-400. 


87. State v. Pitts, 49 So. 441, 160 
Ala. 133;, 135 Am:.S:R2 79; “evin’ v. 
Hewes, 86 A. 233, 236, 118 Md. 624. 


“The section number prefixed to the 
paragraphs of an act are no vital part 
of the act itself. Standing alone, they 


, 


‘impart neither force, meaning, or vi- 


tality to a measure.” 
supra. 


88. Levin v. Hewes, supra. 


89. State v. Pitts, 49 So. 441, 160 
Ala. 133, 135 Am.S.R. 79. 


90. See infra § 493. 


91. Peo. v. Rann, 
215 Mich. 241. 


92. Boniewsky v. Lodi _ Polish 
Home, 136 A. 741, 103 N.J.Law 323 
[aff 132 A. 202, 102 N.J.Law 241]. 


fa] Reason for rnle.—Words 
found in a proviso may not be a pro- 
viso at all, within the usual definition 
of the term, in that its general pur- 
pose is to except the clause covered 
by it from the provisions of the stat- 
ute, but may strengthen and support 
a construction of the act itself and 
enlarge upon the other powers con- 
ferred by the act, which might better 
have been inserted as a conjunctive 
provision after the word “and.” Bon- 
iewsky v. Lodi Polish Home, 136 A. 
741, 108 N.J.Law 323 [aff 132 A. 202, 
102 N.J.Law 241]. 


93. “Index” 31 C.J. p 476. 


94 State v. Hill, 158 N.W. 518, 177 
Iowa 270. 


95. Certainty and definiteness see 
infra §§ 160-166. : 


Levin v. Hewes, 


183 N.W. 924, 
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will,?* so long as the legislative intent is expressed®* 
and the act imposes duties capable of performance.®® 
It is not essential to the va- 
lidity of the exercise of the police power that an 
act shall contain any specific label or declaration 
of the intent to exercise such power.®® 


[§ 159] b. Imperfections and Defects.t 


Police regulations. 


STATUTES 


An act | tive and void.¢ 


is not to be defeated merely because it is imperfect- 


ly drawn, where the intent is clear and the defect 
The imperfection 


complained of is insignificant.* 


96. In re Senetos, 29 F.(2d) 854; 
Hood v. State, 56 Ind. 263, 26 Am.R. 
21. But see State v. Dudley, 106 So. 
364, 159 La. 872 (holding the expres- 
sion ‘and/or’ cannot be used in stat- 
utes, since the legislature must ex- 
press its own will and leave nothing 
to will or caprice of the courts). 


[a] “So far as names, labels, char- 
actevizations go, there is no limit to 
legislative power, save its sense of 
propriety. It may indulge in any ab- 
surdity therein for statutory purpos- 
es.” In re Senetos, 29 F.(2d) 854. 


Language of appropriation bills 
see States § 388 et seq. 


97. See cases infra this section; 
and infra §§ 160-166. 


98. See cases infra § 159. 


99. In re Koshkonong Mud Creek 
Drain. Dist., 197 Wis. 261, 221 N.W. 
864 [appeal dism and cert den sub 
nom. First Addition to Rattle Snake 
Drain. Dist. v. Bodeman, 50 S.Ct. 87, 
280 U.S. 527, 74 L.Ed. 594]. See Jof- 
frion-Woods, Inc. v. St. James Bank, 
ete., Co., 127 So. 28, 13 La.App. 704 
{aff 129 So. 808, 171 La. 172 (where 
it was urged that a statute could not 
mean what it appeared to state) ]. 


1. Certainty and definiteness see 
infra §§ 160-166. 


2. Fla.—Amos v. Mathews, 126 So. 
308, 99 Fla. 1, 65, 115. 


Ky.—Wood v. Deatherage, 215 S.W. 
198, 185 Ky. 418. 


La.—State v. Caldwell, 129 So. 368, 
170 La. 851 [appeal dism 51 S.Ct. 40 
mem, 282 U.S. 801 mem, 75 L.Ed. 720 
mem]. 


Minn.—Kempien v. Board of Comrs. 
of Ramsey County, 199 N.W. 442, 160 
Minn. 69; Fairley v. Duluth, 185 N.W. 
390, 150 Minn. 374, 32 A.L.R. 1258; 
Alexander v. McInnis, 151 N.W. 899, 
129 Minn. 165. 


Okl.—Trapp v. Dukes, 282 P. 882, 
140 Okl. 63. 


Tex.—Petterson v. Galveston Port 
Pilot Comrs., 57 S.W. 1002, 24 Tex. 
Civ.App. 33. E 


Intention of legislature as control- 
ling over mistakes in writing, gram- 
mar, spelling, or punctuation see in- 
fra §§ 591-593. 


3. U.S.—In re Senetos, 29 F.(2d) 
854; In re Di Irio, 8 F.(2d) 279. 


Ala.—State v. Mobile County Bd. of 
Revenue, etc., 61 So. 814, 180 Ala. 514. 


Ark.—Jones v. Lawson, 220 S.W. 


$11, 143 Ark. 83. 


Colo.— Western Lumber, ete., Co. v. 
Golden, 130 P. 1027, 23.Colo.App. 461, 


Ill.—FPeo. v. Patten, 170 N.E. 280, 
338 Ill. 385 [rev on other grounds 254 
Tll.App. 7]; School Dist. No. 41 Bd. 
of Education, 147 N.H. 34, 316 Til. 143. 


Ind.—Keane v. Remy, 168 N.E. 10. 


Ky.—Sutton v. Rose, 5 S.W.(24) 
892, 224 Ky. 156; Adams v. Greene, 


206 S.W. 759, 182 Ky. 504; Litteral 
v. Blair, 129 S.W. 573, 139 Ky. 196. 


La.—Pizzati’s Succ., 75 So. 498, 141 
La. 645. See Joffrion-Woods, Inc., \v. 
St. James Bank, etc., Co., 127 So. 28, 
13 La.App. 704 [aff 129 So. 808, 171 La. 
172] (holding statute in terms ap- 
plicable is controlling). 


Md.—Hughes’ Case, 1 Bland 46. 


Mo.—State v. West Side St. R. Co., 
47 S.W. 959, 146 Mo. 155. 


Nev.—Ex p. Anderson, 242 P. 587, 
49 Nev. 208. 


N.Y.—Peo. v. Briggs, 86 N.E. 522, 
193 N.Y. 457. 
N.C.—Drake v. Drake, 15 N.C. 110. 


Ohio.—State v. Le Blond, 140 N.E. 
491," 108 | ‘OhioSt. -41;3 Cochran< tv: 
Loring, 17 Ohio 409; Lloyd v. Dolli- 


son, 238 OhioCir.Ct. 571; State v. 
Brinkman, 7 OhioCir.Ct. 165, 3 Ohio 
Cir.Dec. 710. 


e 


Pa.—Miller v. Belmont Packing, 
etc., Co., 110 A. 802, 268 Pa. 51; Com. 
v. Moir, 199 Pa. 534, 49 A. 351, 85 
Am.S.R. 801, 53 L.R.A. 837; Com. v. 
Junker, 20 Pa.Co. 503. 


Tex.—Ward v. Ward, 37 Tex. 389; 
ce p. Gordon, 232 S.W. 520, 89 Tex.Cr. 


Wis.—State v. Milwaukee County 
Bd. of Canvassers, 150 N.W. 554, 159 
Wis. 249; State v. State Bd. of Can- 
vassers, 150 N.W. 542, 159 Wis. 216, 
Ann.Cas.1916D 159. 


Wyo.—Midwest Hotel Co. v. State 
Bd. of Equalization, 273 P. 696, 39 
Wyo. 461 [foll Henning v. State Bd. 
of Equalization, 273 P. 700, 39 Wyo. 
475; Henning Hotel Co. v. State Bad. 
Tree? 273 PB. 700, 39 Wyo. 


[a] Rule applied to: (1) Section 
of an act to provide alternative forms 
of government for cities adopting the 
same, which required as a_ prereq- 
uisite to the holding of an election 
that the city clerk should, within five 
days, certify to the legislative body 
of the city that a petition requesting 
an election had been signed by twen- 
ty per cent of the electors, approxi- 
mately nineteen thousand in this in- 
stance, voting at the last preceding 
general municipal election, since the 
determination of whether such elect- 
ors were qualified under constitution- 
al provisions involved a determina- 
tion of age, residence, etc., a task im- 
possible of performance at least with- 
in the time allotted. Keane v. Remy, 
(Ind.) 168 N.E. 10. (2) Statute pro- 
viding for appeal from board of re- 
view to county board of review and 
to district court. Davidson Bldg. Co. 
v. Mulock, (Iowa) 2385 N.W. 45 [foll 
235 N.W. 58]. 


[b] Objection held not available 
with respect to statutes: (1) Pro- 
hibiting the acceptance of bonds of 
liquor dealers when a majority of 
the voters of a township village shall 
protest, which did not provide ab- 


a" Py 


of a law will not render it void, unless it is so im- 
perfect as to render it impossible of execution,® 
either by a consideration of its own terms,* or with 
the aid of the limited and settled modes of pro- 
ceeding of the courts of common law or of equity.® 
An act so imperfect .and defective as to be incapa- 
ble of construction and interpretation is inopera- 


Clerical errors or omissions are not in themselves 
fatal to the sufficiency of an act.” 


solutely accurate means of determin- 
ing the number of voters. ,Covell v. 
Village Council of Fife Lake, 146 
N.W. 309, 179 Mich. 151. (2) Provid- 
ing for the ascertainment of the out- 
lines of natural oyster bars by evi- 
dence taken in court. Maryland Bd. 
of Shellfish Comrs. v. Mansfield, 94 
A. 207, 125 Md. 630. (3) Relating to 
license taxes in certain businesses, 
since under a reasonable construction 
the act requires the application for 
a license before doing business, and 
payment in advance only if the 
amount can be fixed, but if the 
amount cannot be known until after 
a period, then payment is to be de- 
ferred until determination can be 
made. Alaska Pac. Fisheries v. Alas- 
ka, 236 F. 70, 149 C.C.A. 280 [cert den 
37 S.Ct. 242, 242 U.S. 648, 61 L.Ed. 
544, error dism 39 S.Ct. 208, 249 U.S. 
53, 63 L.Ed. 474]. 


{c] Practical operation.—(1) That 
a statute is difficult of application is 
no reason for holding it unconstitu- 
tional. Peo. v. Goldfogle, 151 N.E. 
452, 242 N-Yo 27%.. (2); Butean act 
which cannot be given any precise or 
intelligible application in the circum- 
stances under which it was intended 
to operate cannot be enforced. In re 
Di Torio, 8 F.(2d) 279; Standard Oil 
Co. v. State, 39 So. 667, 178 Ala. 400 
[answers to certified questions con- 
formed to decided 59 So. 668, 5 Ala. 
App. 675]; Peo. v. Patten, 170 N.E. 
280, 338 Ill. 385 [rev on other grounds 
254 Ill.App. 7]; Peo. v. Sweitzer, 107 
see 902, 266 Ill. 459, Ann.Cas1916B 


Rice Hughes’ Case, 1 Bland 


[a] Act cannot be executed where 
the language appears on its face to 
have a meaning, but it is impossible 
to give it any precise or intelligible 
application in the circumstances un- 
der which it was intended to operate. 
Peo. v. Patten, 170 N.E. 280, 338 Ill. 
Es [rev on other grounds 254 Ill.App. 


[b] Act incapable of enforcement 
during first year after taking effect 
may still be enforced in subsequent 
years where the act is capable of en- 
forcement according to its terms and 
the difficulty is net due to any defect 
inherent in the act itself. Board of 
Education of School Dist. No. 41 vy, 
Morgan, 147 N.E. 34, 316 Ill. 143. 


5. Hughes’ Case, 1 Bland (Md.) 46. 


[a] Validity of act cannot depend 
on judgment of court as to possibility 
of performance of acts required with- 
in time fixed therefor. Board of Edu- 
cation of School Dist. No. 41 v. Mor- 
gan, 147 N.B. 34, 316 Ill. 143. 


Determination of validity by courts 
see infra § 178 et seq. 


6. See infra §§ 160-166. 


7 Ark.—Schueller Wa Conway 
County Road Impr. Dist. No. 4, 234 
S.W. 615, 149 Ark. 670; Harrison y, 
Abington, 215 S.W. 255, 140 Ark, 45, 


(Md.) 


For later cases, developments and changes in the law see Annotations, same title and section number 


[§§ 158-159 


ae 


§§ 159-160] 


Grammatical errors. While the fact that the 
grammatical construction of, or the language em- 
ployed in, an act might be improved upon affords 
in itself no objection to a statute;* nevertheless, 
where a variety of possible meanings results, there is, 
in contemplation of law, no meaning at all which 


can be given effect.® 


_ Surplusage. The existence of superfluous phrases 
or definitions in an act does not in itself nullify an 
act,’® and acts are not to be held invalid because 
they contain more words than may have been nec- 
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pressed.? 
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[§ 160] c. Certainty and Definiteness!?—(1) In 
An act of the legislature, to have the 
force and effect of a law, must be intelligibly ex- 
Where the terms of an act are so vague 
as to convey no definite meaning to those whose 
duty it is to execute it, ministerially or judicially, 


it is inoperative.14 A mere collection of words alone 


essary to express the legislative intent.11 


Ky.—Com. v. Florence, 232 S.w. 


369, 192 Ky. 236. 


N.Y.—Sweeney v. Nassau Electric 
R. Co., 146 N.Y.S. 1054, 84 Misc. 557. 


N.C.—Murphy v. Webb, 72 S.E. 460, 
156 N.C. 402. 


Wash.—Whitfield v. Davies, 138 P. 
883, 78 Wash. 256. 


8. Cal.—Potter v. Santa Barbara 
County, 116 P. 1101, 160 Cal.. 349. 


Ind.—Sauntman v. Maxwell, 54 N.E. 
397, 154 Ind. 114. 


La.—State v. Caldwell, 129 So. 368, 
170 La. 851 [appeal dism 51 S.Ct. 40 
mem, 282 U.S. 801 mem, 75 L.Ed. 720 
mem]. 


Minn.—Fairley v. Duluth, 185 N.W. 
390, 150 Minn. 374, 32 A.L.R. 1258. 


Tex.—International, etc., R. Co. v. 
Mallard, (Commn.App.) 277 S.W. 1051 
{aff (Civ.App.) 262 S.W. 789]. 


[a] Provision of constitution to 
the effect that “every act and joint 
resolution shall be plainly worded, 
avoiding as far as practicable the use 
of technical terms,’ is not violated 
where no technical terms are used 
and the act is plainly worded, al- 
though the sentences are poorly con- 
structed. Sauntman v. Maxwell, 54 
IN. E397, 154 Ind,” 114. 


9. International, ete, R. Co. v. 
Mallard, (Tex.Commn.App.) 277 S.W. 
1051 [aff (Civ.App.) 262 S.W. 789]. 


10. State ex rel. St. Louis Public 
Service Co. v. Public Service Commis- 
sion, (Mo.) 34 S.W.(2d) 486. 


ll. State v. State Bd. of Equaliza- 
tion, 249 P. 996, 140 Wash. 433. 

12. Delegation of legislative pow- 
er, resulting from uncertainty and in- 
definiteness see Constitutional Law § 
323 et seq. 

Expression of legislative intent see 
infra § 161. 

Susceptibility of construction see 
Anfra § 162. 

16) "tkS=—Us S.u.-v.i Missouri. | Pac. 
Ry., 213 F. 169, 180 C.C.A. 5; North- 
ern Pac. Ry. Co. v. U. S., 213 F. 162, 
129 C.C.A. 514, L.R.A.1917A 1198 [aff 
37 S.Ct. 22, 242 U.S. 190, 61 L.Ed. 240]; 
Hill v. U.S., 68,Ct.Cl. 740. 

Ala.—Standard Oil Co. v. State, 39 
So. 667, 178 Ala. 400 [answers to cer- 
tified questions conformed to decided 
59 So. 668, 5 Ala.App. 675]. 

Ark.—Hallman v. Coker, 226 S.W. 
1054, 147 Ark. 73. 

Cal.—Ex p. Alpine, 265 P. 947, 203 
fal. 731, 58 A.L.R. 1500. 

Ky.—Com. v. Florence, 
369, 192 Ky. 236. 

Minn.—Alexander v. McInnis, 151 
N.W. 899, 129 Minn. 165; State v. 
Ruesswig, 126 N.W. 279, 110 Minn. 
473. 

Mo.—State v. West Side St. R. Co., 


232 S.W. 


47 S.W. 959, 146 Mo. 155. 


Lapse ome v. Davidson, 21 Pa.Dist. 


Wis.—State v. Milwaukee County 
Bd. of Canvassers, 150 N.W. 554, 159 
Wis. 249; State v. State Bd. of Can- 
vassers, 150 N.W. 542, 159 Wis. 211, 
Ann.Cas.1916D 159; State v. Wentler, 
44 N.W. 841, 76 Wis. 89. 


“A statute is not valid unless there 
be a competent and official expression 
of legislative will.” State v. Ruess- 
wig, 126 N.W., 279, 280, 110 Minn. 473. 


[a] “It is the duty of the lawmak- 
ing body (1) in framing laws to ex- 
press its intent in clear and plain 
language to the end that the people 
upon whom it is designed to operate 
may be able to understand the legis- 
lative will.” Ex p. Alpine, 265 P. 947, 
949, 203 Cal. 731, 58 A.L.R. 1500. (2) 
“The law must be so framed that its 
meaning shall be capable of being 


known.” Com. v. Davidson, 21 Pa. 
Dist. 885, 886. 
[b] Intent alone  insufficient.— 


The fact that the legislature was 
well-meaning in the passage of legis- 
lation is no test of its validity. Mat- 
ve v. Hecke, 279 P. 470, 99 Cal.App. 
TAT. 


[ce] “It is, not enough to render a 
law constitutional, that its language 
should be in such form as to comply 
with the requirements of the Consti- 
tution, but it must comply with them 
in substance.” Peo. v. Allen, 42 N.Y. 
404, 413. 


14. Jones v. Lawson, 220 S.W. 311, 
143 Ark. 83; Pool v. Mitchell, 213 
S.W. 752, 139 Ark. 319; School Dist. 
No. 41 Bd. of Education v. Morgan, 
147 N.E.- 34, 316 ll. 143; Peo. v. 
Sweitzer, 107 N.E. 902, 266 Ill. 459. 
Ann.Cas.1916B 586; Drake v. Drake, 
15 N.C. 110, 115; Com. v. Junker, 20 
Pa.Co. 5038. 


“Whether a statute be a public or 
a private one, if the terms in which it 
is couched be so vague as to convey 
no definite meaning to those whose 
duty it is to execute it, either minis- 
terially or judicially, it is necessarily 
inoperative. The law must.remain 
as it was, unless that which professes 
to change it, be itself intelligible.” 
Drake v. Drake, supra [quot State v. 
Partlow, 91 N.C: 550, 49 Am.R. 652]. 


[a] Act authorizing improvements 
to be made by an improvement dis- 
trict thereby created is too vague and 
indefinite to be capable of enforce- 
ment where no intelligent idea of the 
character and extent of the improve- 
ment can be obtained from the stat- 
ute. Hallman vy. Coker, 226 S.W. 1054, 
147 Ark. 73. 


15. Pool v. Mitchell, 213 S.W. 752, 
139 Ark. 319; State v. West Side St. 
R. Co., 47 S.W. 959, 146 Mo. 155. 


16. U.S.—Cropper v. Titanium Pig- 
ment Co., 47 F.(2d) 1038. 


Ala.—State v. Board of Revenue, 


cannot constitute a law.1® 
though somewhat vague and uncertain, or not as 
clear and definite as to its provisions as it might 
be, may nevertheless be valid,!® unless it is so im- 


However, an act, al- 


etc., Comrs., 80 So. 368, 202 Ala. 303. 


gi Atiz-—State v. Roseberry, 289 P. 


Ark.—Keck v. Northcutt, 223 S.W. 
23, 144 Ark. 536. 


Cal.—Potter v. Santa Barbara 
County, 116 P. 1101, 160 Cal. 349. 


Fla.—Munn v. Finger, 64 So. 271, 
66 Fla. 572, 51 L.R.A.N.S. 631. 


Ga.—Jackson vy. Bewers, 118 S.E. 
751, 156 Gal 71. 


Idaho.—State v. Dunbar, 230 P. 33, 
39 Idaho 691. 


Ill.—Perkins v. Cook County, 11 
ee 580, 271 Ill. 449, Ann.Cas.1917A 


Ind.—Hunt vy. State, 146 N.E. 329, 
195 Ind. 585. 


Kan.—State v. Davis, 217 P. 903, 
113 Kan. 584. 


Ky.—Adams v. Greene, 206 S.W. 
759, 182 Ky. 504; Schmid v. Board of 
Trustees of Firemen’s Fund of City 
oe e ouematie: 142 S.W. 688, 146 Ky. 


La.—Lionel’s Cigar Store v. McFar- 
land, 111 So. 341, 162 La. 956. 


Md.—State v. Shapiro. 101 A. 703, 
131 Md. 168, Ann.Cas.1918E 196. 


Mass.—Lee v. Lynn, 111 N.E. 700, 
223-Mass. 109. 


-Mich.—Grinnell Bros. v. Moy, 203 
N.W. 167, 230 Mich. 26; -G. F. Red- 
mond & Co. v. Michigan Securities 
Commn., 192 N.W. 688, 222 Mich. 1. 


Minn.—Alexander v. McInnis, 151 
N.W. 899, 129 Minn. 165. 


Miss.—Huggins v. Home Mut. F. 
Ins. Co.; 65 So. 646, 107 Miss. 650. 


Mo.—Boll v. Cordie-Brudy Glass, 
etc., Co., 11 S.W.(2d) 48, 321 Mo. 92: 
State ex rel. Reynolds v. Jost, 175 
S.W. 591, 265 Mo. 51, Ann.Cas.1917D 
1102. 


Mont.—State v. Stewart, 190 P. 129, 
58 Mont. 1. 


Neb.—Wakeley v. Douglas County, 
191 N.W. 337, 109 Neb. 396. 


Nev.— Ex p. Anderson, 242 P. 587, 
49 Nev. 208. 


N.J.—Michaelson v. Wall Tp., 108 
A. 145, 92 N.J.Law 72. 


N.Y.—-Peo. v. Shepard, 35 N.Y. 285, 
38 Transcr.A. 354. 

N.C.—Boyd v. Brooks, 150 S.E. 178, 
197 N.C. 644. 


Ohio.—State v. Le Blond, 140 N.E. 
491, 108 OhioSt. 41; Lloyd v. Dolli- 


son, 23 OhioCir.Ct. 571. : 
Or. — Oregon-Wisconsin Timber 
Holding Co. v. Coos County, 142 P. 


575, 71 Or. 462. 


Pa.—West Virginia Pulp, ete., Co. 
v. Public Service Commn., 61 Pa.Su- 
per. 555. 


R.I—In re Pawtucket, etc., Grade 
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Crossing Commn., ‘89 A. 695, 36 RI. 
200. ; 
S.C.—Briggs v. Greenville County, 
135 S.H. 153,137 S.C. 288. 
S.D.—State v. Burnside, 
1128 32 S.D. 291. 


Tenn.—Todtenhausen v. Knox Coun- 
ty, 177 S.W. 487, 132 Tenn. 169. 


142 S.W. 


Tex.—Lowery v. English, (Civ. 
App.) 299 S.W. 478. 
Utah.—McDonald v. Price, 146 P. 


550, 45 Utah 464. 


Va.—Miller v. State Entomologist, 
135 S.E. 813,146 Va. 175, 67 A.L.R. 197 
[aff 48 S.Ct. 246, 276 U.S. 272, 72 L.Ed. 
568]. 


~" Wash.—State v. State Bd. of Equal- 
ization, 249 P. 996, 140 Wash. 433. 


W.Va.—Eureka Pipe Line Co. v. 
Hallanan, 105 S.E, 506, 87 W.Va. 396 
{rev on other grounds 42 S.Ct. 101, 
267 U.S. 265, 66 L.Ed. 227, 234]. 


Wis.—State v. Gettle, 220 N.W. 201, 
196 Wis. 1. 


“Though a law is imperfect in its 
details, it is not void, unless it is so 
imperfect as to make it utterly im- 
possible to execute it.” Ex p. Ander- 
son, 242 P. 587, 589, 49 Nev. 208. 


[a] Objection of uncertainty held 
not available with respect to: (1) 
Act assessing benefits against real 
estate in a road improvement district. 
Schueller v. Conway County Road 
Impr. Dist. No. 4, 234 S.W. 615, 149 
Ark. 670. (2) Act authorizing bor- 
rowing of money to cover deficiencies 
in state’s general revenue fund, etc. 
Hays v. MeDaniel, 196-S.W. 934, 130 
Ark. 52. (8) Act authorizing city to 
establish commission form of gov- 
ernment. Munn v. Finger, 64 So. 271, 
G6) la, 57/2,. 521d. RUACN.S: 6312)" (C4) 
Act authorizing construction of rural 
highways. Alexander v. McInnis, 151 
N.W. 899, 129 Minn. 165. (5) Act au- 
thorizing creation of working cash 
fund in school districts. Mathews v. 
City of Chicago, 174 N.E. 35, 342 Ill. 
120. (6) Act authorizing establish- 
ment of diking improvement districts. 
Foster v. Commissioners of Cowlitz 
County, 171 P. 539, 100 Wash. 502. 
(7) Act authorizing issuance of bonds 
by county and city to erect a hospital. 
Kempeen v. Ramsey County, 199 N.W. 
442, 160 Minn. 69. (8) Act authoriz- 
ing recovery by a citizen for the de- 
struction of his property by a “mob.” 
Wakeley v. Douglas County, 191 N.W. 
337, 109 Neb. 396. (9) Act authoriz- 
ing reduction of liability of building 
and loan association to its members 
upon petition of such “building and 
loan association.” Prudential Bldg., 
etc., Assoc. v. Shaw, (Tex.Commn. 
App.) 26 S.W.(2d) 168, 27 S.W.(2d) 
157. (10) Act authorizing reimburse- 
ment agreements between highway 
commission and county advancing 
funds. Briggs v. Greenville County, 
135 S.E 153," 187° S.C. 2882" “G1)y Act 
authorizing refund to tax purchaser 
of government land only when “sold 
and conveyed.” Bell v. Los Angeles 
County, 266 P. 291, 90 Cal.App. 602. 
(12) Act concerning compensation of 
those who served in the army, navy, 
or marine corps during the World 
War. State v. Davis, 217 P. 903, 113 
Kan. 584. (13) Act concerning de- 
tachment of territory from school 
districts. Peo. v. Lukenhill, 145 N.E. 
294, 314 Ill. 64. (14) Act concerning 
writs in replevin. Grinnell Bros. y. 
Moy, 203. N.W. 167,230 Mich. 26. (15) 
Act creating depository for county 
and special road and bridge district 
_funds, authorizing refunding bonds 
and providing for board of adminis- 
tration. Amos v. Mathews,’ 126 So; 
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308,199) Hla: 1, \ 65,., 115, .(16) 5 Act 
creating good roads commission. 
Todtenhausen v. Knox Co., 177 S.W. 
487, 182 Tenn. 169. (17) Act creating 
highway improvement district. Keck 
v. Northeutt, 223 S.W. 23, 144 Ark. 
536. (18). Act creating levee dis- 
trict, for uncertainty in description. 
Snetzer v. Gregg, 196 S.W. 925, 129 
Ark. 542, L.R.A.1917F 999. (19) Act 
creating office of tax collector which 
failed to provide for payment of sal- 
ary from specified funds. Polk Coun- 
ty v. Frederick, 284 S.W. 754, 171 Ark. 
490. (20) Act creating road improve- 
ment district because commissioners 
are given authority to select the route 
of a portion of the road, the point of 
commencement and general outline of 
route and the district to be embraced 
being designated by statute. Harvi- 
son v. Abington, 215 S.W. 255, 140 
Ark. 115. (21) Act creating several 
election districts. Jarman v. Bennett, 
93 So. 650, ‘207 Ala. 654. (22) Act 
defining a portion of the boundary 
line of a drainage district. Thomas 
v. Kansas City Southern Ry. Co., 277 
F. 708 [aff 43 S.Ct. 440, 261 U.S. 481, 
67 L.Ed. 758]. (23) Act -describing 
area of judicial district. Bonner v. 
Jackson, 251 S.W. 1, 158 Ark. 526. 
(24) Act directing state treasurer to 
apportion sSemiannually to treasury 
note redemption fund enough of 
state’s income, accruing to general 
fund, to pay principal and interest on 
treasury notes. State v. State Board 
of Examiners, 238 P. 316, 74 Mont. 1. 
(25) Act doubling pensions of re- 
tired policemen. Policemen’s Pen- 
sion Fund v. Schupp, 3 S.W.(2d) 606, 
223 Ky. 269. (26) Act empowering 
board of supervisors of a road divi- 
sion to issue bonds. Potter v. Santa 
Barbara County, 116 P. 1101, 160 Cal. 
349. (27) Act exempting disabled sol- 
dier from payment of license. Dash- 
er v. City of Valdosta, 158 S.E. 34, 
172 Ga. 539. (28) Act giving mutual 
fire companies a lien on the property 
insured for premium notes and as- 
sessments upon filing certificate with 
the clerk of the chancery court. Hug- 
gins v. Home ‘Mut. Fire Ins. Co., 65 
So. 646, 107 Miss. 650. (29) Act limit- 
ing lessors at dwellings in New York 
City to the recovery of reasonable 
rents, and suspending remedies for 
the recovery of possession so long as 
a reasonable rent is paid. Peo. ex rel. 
Durham Realty Corporation v. La 
Fetra, 130 N.E. 601, 230 N.Y. 429, 16 
A.L.R. 152; Peo. ex rel. Brixton Op- 
erating Corporation v. La Fetra, 130 
N.E. 601, 230 N.Y. 429, 16 A.L.R. 152]. 
(30) Act limiting salaries of county 
and circuit clerks to fees earned not 
to exceed specified maximum. Mar- 
shall v. Holland, 270 S.W. 609, 168 
Ark. 449. (81) Act making the su- 
perior court the court by which ap- 
peals from orders of the public serv- 
ice commission shall be determined, 
and using the expression ‘“incongru- 
ous and unworkable.” West Virginia 
Pulp, ete., Co. v. Publie Serv. Commn., 
61 Pa.Super. 555. (82) Act permitting 
employment of nonvoters on public 
buildings in case qualified voters can- 
not be found which.contained double 
negative. State v. Caldwell, 129 So. 
368, 170 La. 851 [appeal dism 51 S.Ct. 
40 mem, 282 U.S. 801 mem, 75 L.Ed. 
720 mem]. (83) Act permitting for- 
ester to divide state into forest pro- 
tective districts. Chambers v. McCol- 
lum, 272 P. 707, 47 Idaho 74. (34) Act 
prohibiting conveyance of home site 
by husband without wife’s joinder. 
Boyd v. Brooks, 150 S.E. 178, 197 N.c. 
644. (385) Act providing for bond is- 
suance for construction of hospital 
for nervous diseases and tuberculosis 
sanatorium. Baker v. Hill, 21 S.w. 
(2d) 867, 180 Ark. 387. (36) Act pro- 
viding for compulsory attendance of 
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school children. Commonwealth v. 
Florence, 232 S.W. 369, 192 Ky. 236. 
(87) Act providing for election on 
bond issue for schoolhouses. Hous- 
ton v. Thomas, 146 S.E. 908, 168 Ga. 
67. (38) Act providing for election 
for school taxes. Houston v. Thomas, 
146.S.E. 908, 168.Ga. 67. (39) Act pro- 
viding for elections in cities under 
commission to determine whether 
they shall have three or five com- 
missioners. State v. Burnside, 142 
N.W. 1128, 32 S.D. 291. (40) Act pro-. 
viding for elimination of railroad 
grade crossings. In re Pawtucket 
and Central Falls Grade Crossing 
Commission, 89 A. 695, 36 R.I. 200. 
(41) Act providing for employees’ 
health and safety. Cropper v. Ti- 
tanium Pigment Co., 47 F.(2d) 1038. 
(42) Act providing for organization 
of townships in certain cities. Peo. 
v. Champaign County, 121 N.E. 635, 
286 Ill. 363 [error dism 40 S.Ct. 218, 
250 U.S. 679, 63 L.Ed. 1203]. (43) Act 
providing for service of writ in 
garnishment proceedings. Leonhard 
v. John Hope, etc., Mfg. Co., 44 A. 
305, 21 R.I. 449. (44) Act providing 
for special assessments to maintain a 
bridge in the Jefferson County Bridge 
Improvement District, in not specify- 
ing the method of levying assess- 
ments and the rate thereof. Board 
of Directors of Jefferson County 
Bridge Dist. v. Collier, 149 S.W. 66, 
104 Ark. 425. (45) Act providing for 
stay of proceedings during appeal. 
Peo. v. Jackson, 212 P. 4, 190 Cal. 257. 
(46) Act providing right to appeal to 
the circuit court from a decision of 
any county tax officer placing omitted 
property on tax list. Shideler v. Mar- 
tin, 136 N.E. 1, 1387 N.E. 528, 192 Ind. 
574. (47) Act providing that no name 
shail appear on ballot more than once. 
State v. Dunbar, 230 P. 33, 39 Idaho 
691. (48) Act providing that one of 
the two normal schools to be estab- 
lished thereunder should be located in 
the western half of the state, and the 
other in the eastern half. Craig v. 
O’Rear, 251 .S.W. 828, 199 Ky. 553. 
(49) Act providing that receiver ap- 
ply income from railroad to payment 
of incidental expenses necessary to 
carry on its business. Standard Steel 
Works Co. v. Williams, 124 S.BE. 21, 158 
Ga. 434. (50) Act regulating making 
of small loans. Morgan v. Lowry, 149 
S.E. 37, 168 Ga. 723 [appeal dism 50 S. 
Ct. 238, 281 U.S. 691, 74 L.Ed. 4120]. 
(51) Act relating to board of trade 
and restricted to boards of trade 
within state not designated as ‘“con- 
tract markets,” under federal Grain 
Futures Act. Farmers’ Co-op. Commn. 
Co. v. Wichita Bd. of Trade, 246 P. 
511, 121 Kan. 348, 1120, 54 A.L.R. 295 
[error dism 48 S.Ct. 17, 275 U.S. 574, 
72 L.Ed. 433). (52) Act relating to 
bond issues for construction and 
maintenance of state-owned terminal 
grain elevators, and providing for a 
tax levy on lands “agricultural in 
character.” State v. Stewart, 190 P. 
129, 58 Mont. 1. (53) Act relating to 
detachment of territory from villages 
and cities and annexation thereof to 
first-class cities. State v. Gram, 210 
N.W. 616, 169 Minn. 69. (54) Act re- 
lating to district road meetings. Ore- 
gon-Wisconsin Timber Holding Co. vy, 
Coos County, 142 P. 575, 71 Or: 462. 
(55) Act relating to liability for gra- 
tuitous automobile passengers’ inju- 
ties, using terms “gross negligence” 
and “willful and wanton misconduct.” 
Naudzius v. Lahr, 234 N.W. 581. 253 
Mich. 216. (56) Act relating to pun- 
ishment of vagrancy, drunkenness, 
and similar offenses, and the fees of 
officers in prosecution therefor. 
Wentworth v. Racine County, 74 N.w. 
551, 99 Wis. 26 [mod on other grounds 
7 N.W. 874, 99 Wis. iv]. (57) Act re- 
lating to the sale or lease of lighting 


' For later cases, developments and changes in the law see Annotations, same title and section number, 
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perfect as to render it impossible to execute it!” or 
to ascertain the legislative intent.18 
rendered uncertain and void because of the employ- 
ment of a term which is commonly used or under- 
stood,'® which has a well defined meaning,?° or which 


STATUTES. 


An act is not 


may be judicially noticed,?! or whose meaning can 


plants by a city. MeDonald v. Price, 
146 P. 550, 45 Utah 464. (58) Act re- 
lieving surety on criminal recogniz- 
ance from liability. Baldwin v. 
Hicks, 88 S.E. 9238, 145 Ga. 199. (59) 
Act requiring as a condition to the 
issuance of a certificate of authority 
to issue stock and bonds that commis- 
sion find financial conditions of cor- 
poration afford reasonable protection 
to buyers of securities, State v. Get- 
tle, 220 N.W. 201, 196 Wis. 1. (60) 
Act requiring citizens to be employed 
On public works in preference to 
aliens. Lee v. Lynn, 111 N.E. 700, 223 
Mass. 109. (61) Act requiring county 
of Mobile to pay half of the expenses 
of county patients in the Mobile city 
hospital. State v. Board of Revenue 
and Road Comrs., 80 So. 368, 202 Ala. 
303. (62) Act requiring employers in 
all processes of manufacture referred 
to which are productive of noxious or 
poisonous dusts to provide adequate 
and “approved respirators,’ no provi- 
sion being made for approval by any 
particular official, or definition given 
of what constitutes such a device. 
Boll v. Condie-Brady Glass, ete., Co., 
11 S.W.(2d) 48, 321 Mo. 92. (63) Act 
requiring physicians to register their 
certificates in the “district clerk’s” 
office of the county in which they re- 
side. Byrd v. State, 162 S.W. 360, 72 
Tex.Cr. 242. (64) Act requiring that 
eighty-five per cent of train brakes be 
under engine control. Chicago, etc., 
Re Cos .v.cU S236 F.2d) 670! (65) 
Act to amend act incorporating a high 
school. English v. Smith, 133 S.E. 
847, 162 Ga. 195. (66) Act to amend 
extending police district. Peo. ‘v. 
Shepard, 36 N.Y. 285, 3 Transcr.A. 
354. (67) Broughton Act providing 
for payment to a municipality of two 
per cent of the gross earnings of an 
electric railway for a franchise for 
“use, occupation or possession” of its 
streets. Tulare County v. Dinuba, 206 
P. 988, 188 Cal. 664. (68) Bulk Sales 
Act. Rich v. Callahan Co., 101 N.E. 
810, 179 Ind. 509. (69) “Cedar Rust” 
Law, using words “orchard” and “lo- 
eality.’”” Kelleher v. French, 22 F.(2d) 
Sal pate: 49S: Ct. 35,7278 Os. 563,-43 
L.Ed. 507]; Kelleher v. Schoene, 14 
F.(2d) 341; Miller v. State Entomo- 
logist, 135 S.E. 813, 146 Va. 175, 67 
Ae Rw LOT ate 48 5S:Ct: £246, 27.6. 50-S: 
272, 72 L.Ed. 568]. To same effect 
Miller v. Schoene, 48 S.Ct. 246, 276 
U.S. 272, 72 L.Ed. 568 (not objection- 
able for vagueness as to one to whom 
state court held statute applicable). 
(70) Forest Preserve Act. Perkins v. 
Cook County, 111 N.E. 580, 271 Til. 
449, Ann.Cas.1917A 27. (71) Local 
Option Act. Gillesby v. Board of 
Comrs. of Canyon County, 107 P. 71, 
17 Idaho 586; Michaelson v. Wail Tp., 
108 A. 145, 92 N.J.Law 72. (72) Parol 
act. Peo. v. Joyce, 92 N.E. 607, 246 
Tll. 124, 20 Ann.Cas. 472. -€73) Provi- 
sions of Electrocution Act that execu- 
tion be within walls of state peniten- 
tiary at Milledgeville. Howell v. 
State, 138 S.E. 206, 164 Ga. 204 [error 
dism 48 S.Ct. 114, 275 U.S. 576, 72 
L.Ed. 435]. (74) Proviso that, “if the 
General Assembly or the board of 
commissioners by authority of the 
General Assembly shall order a gen- 
eral increase in the valuation of prop- 
erty in said territory, then it shall op- 
erate to automatically decrease by 
the same percentage the maximum 
rates fixed by this section and vice 
versa.” Jones v. Board of Education 
of Guilford County, 117 S.H. 37, 185 


N.C. 803. (75) Revised City Charter 
conditioning teacher’s annual incre- 
ment on approval of board of super- 
intendents of teacher’s service as ‘fit 
and meritorious.” McKenna v. Board 
of Education of City cf New York, 
157 N.Y.S. 912, 94 Mise. 453. (76) 
Street-opening act. Los Angeles v. 
Morris, 241 P. 409, 74 Cal.App. 478. 


{b} Blanks.—Act is not invalid 
for containing blanks left for the 
number of an act not yet passed and 
which it was impossible to ascertain. 


.Hast Jefferson Waterworks Dist. No. 


1 v. Caldwell, 127 So. 739, 170 La. 326. 


Sufficiency of reference to amended 
acts see infra §§ 438-444. 


17. Perkins v. Cook County, 11 
N.E, 580, 271 Ill. 449° Ann.Cas.1917A 


27; Adams v. Greene, 206 S.W. 759, 
182 Ky. 504: State v. Le Blond, 140 
N.E. 491, 108 OnhioSt. 41: Lloyd v. 


Dollisin, 23 OhioCir.Ct. 571. 
See supra § 159 text and note 8. 


18. Hunt v. State, 146 N.E. 329, 
195 Ind. 585. 


Legislative intent see infra § 161. 


19. State v. Shapiro, 101 A. 703, 
131 Md. 168, Ann.Cas.1918E 196; State 
v. Stewart, 190 P. 129, 58 Mont. 1; 
State v. International, etc., R. Co., 179 
S.W. 867, 107 Tex. 349 [rev (Civ.Apn.) 
165 S.W. 892]; State v. Pioneer Oil, 
etc., Co., (Tex.Commn.App.) 292 S.W. 
869 [rev on other grounds (Civ.App.) 
273 S.W.: 615]. 


[a] “Agricultural lands.”’—State 
v. Stewart, 190 P. 129, 58 Mont. 1. 


20. Colo.—White v. Andrew, 197 
P. 564, 70 Colo. 50. 


Ga.—Dasher v. Valdosta, 158 S.BH. 
34, 172 Ga. 539. 


Mich.—Naudzins v. Lahr, 234 N.W. 
5d81, 253 Mich, 216. 


Mo.—Boli v. Condie-Bray Glass, 
ete., Co., 11 S.W.(2d) 48, 321 Mo. 92. 


Mont.—State v. Stewart, 190 P. 129, 
131, 58 Mont, 1. 


N.Y.—Peo. v. Atlas, 170 N.Y.S. 834. 


yo tle neohe v. State, 7 OhioApp. 
119. 


“That is certain which can be made 
certain . and if the term has, in 
the law, a well-defined meaning, its 
use, without specific definition, would 
not render the act inoperative for 
uncertainty.” State v. Stewart, 190 
P. 129, 131, 58 Mont. 1. 


[a] “Solicit.,—Jackson v. Beav- 
ers, 118 S.H.-751, 156° Ga.>71. 


21. . State ».- Shapiro, 101 <A. 703, 
131 Md. 168, Ann.Cas.1918E 196. 


22. Marietta Glass Mfg. Co. v. 
Pruitt, 102 N.E.* 369, 180 Ind. 434; 
Lee v. Lynn, 111 N.E. 700, 223 Mass. 
109; State v. Le Blond, 140 N.E. 491, 
108 OhioSt. 41; C. C. Julian Oil, etc., 
Co. v. Capshaw, 292 P. 841, 145 Okl. 
237. 


[a] Use of words which in them- 
selves might render a statute too in- 
definite to be enforced cannot have 
that effect where the meaning of such 
words is adequately defined in other 
sections of the act. C. C. Julian Oil, 
ete., Co. v. Capshaw, 292 P. 841, 145 
Okl. 237. 


[b] Other statutes in pari materia. 
—Since omissions in a statute may be 


be determined with little difficulty.22 
not be held invalid merely because it might have 
been more explicit in its wording”? or detailed in 
its provisions,** especially where, because of the 
nature of the act, it would be impossible to provide 


-tion 


(59 C.J.] 603 


An act will 


supplied by the provisions of other 
statutes or laws relating to the sub- 
ject, the rule is that where a definite 
meaning and purpose can be given to 
a statute when considered in connec- 
with other statutes upon the 
same matter, the court would be 
transcending its powers in declaring 


it void for uncertainty. Marietta 
Glass Mfg. Co. v. Pruitt, 102 N.E. 


369, 180 Ind. 434; Jeffersonville Mfg. 
Co. v. Holden, 102 N.E. 21, 180 Ind. 
301; State v. Le Blond, 140 N.E. 491, 
108 OhioSt. 41. 


Construction with reference 
other statutes see infra §§ 616-629. 


Incorporation by reference see in- 
fra §§ 167-175. 


23. Roschen v. Ward, 49 S.Ct. 336, 
279. U.S.-337, :73. Hd. 722 [ati sub 
nom, D. S. Kresge Co. v. Ottinger, 29 
F.(2d) 762]; Manufacturers’ Land, 
ete., Co. v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 284 F. 231 [aff 44 
S.Ct. 314, 264 U.S. 250, 68 L.Ed. $64]; 
Potter v. Santa Barbara County, 116 
P, 1101, 160 Cal. 349; Peo. v. Gold- 
fogle, 151 N.B. 452,242 N.Y. 277. 


[a] Authorizing requisitioning of 
interests in land.—Technical or exact 
language need not be used in a statu- 
tory power to take and hold lands in 
order to give a right to take lands in 
fee, but any language which makes 
its meaning clear is sufficient. Manu- 
facturers’ Land, etc., Co. v. U. S. Ship- 


to 


‘ping Bd. Emergency Fleet Corp., 284 


F. 231 [aff 44 S.Ct. 314, 264 U.S. 250, 
68 L.Ed. 664]. 


24. U.S.—Roschen v. Ward, 49 
S-C£. 336... 279 U.S. 28306 434 Lidrs ae, 
[aff sub nom. D. S. Kresge Co. v. Ot- 
tinger, 29 F.(2d). 762}. 


Colo.—Western Lumber, etc., Co. v. 
Golden, 130 P. 1027, 23 Colo.App. 461. 


Fia.—Dutton Phosphate Co... v. 
Priest, 65 So. 282, 67 Fla. 370. See 
Munn v. Finger. 64 So. 271, 66 Fla. 
572,01 Va R.AGN.S5 63.1. 


Kv.—Craig v. O’Rear, 251 S.W. 828, 
199 Ky. 553. 


Minn.—State v.: Gram, 
616, 169 Minn. 69. 


Mo.—-State v. Kansas City, 276 S.w. 
389, 310 Mo. 542. See State v. St. 
Louis, 2 S.W.(2d) 713, 318 Mo. 870. 


N.Y.—Peo. v. Goldfogle, 151 N.E. 
452, 242 N.Y. 277; Peo. v. Goldfogle. 
2t1 N‘Y.S. 85; 213° App: Div.= 67) faik 
205 N.Y.S. 870,.123 Misc. 399]. : 


Ok].—Trapp v. Dukes, 282 P. 882, 
140 Okl. 63. 


Wash.—State v. State Bd. of Kqual- 
jzation, 249 P. 996, 140 Wash. 433. 


Wis.—First Wisconsin Nat. Bank. 
v. Milwaukee Patent Leather Co., 1990 
N.W. 822, 179 Wis. 117, 26 A.L.R. 349. 


“Bven though the statute might 
lack some specific statement which a 
painstaking and cautious writer 
might have employed in drafting it, 
and which would have added clear- 
ness to’the text, yet such omission 
would not by any means vitiate the - 
statute.” Trapp v. Dykes, 282 P. 882, 
883, 140 Okl. 68. 


[a] Act affecting construction of 
other statutes.—A statute giving 
women equal rights and freedom of 
contract, and providing that the vari- 
ous courts. and executive and admin- 


210 N.W. 
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for all the details in advance,?® unless it is so im- 
perfect as to render it impossible to execute it.?® 
Ordinarily where the terms used are suitable to the 
subject matter they are sufficiently certain.?* 
islation may be directed against any evil as it ac- 
tually exists without covering the whole field of 
possible abuses, and although the forbidden act 
does not differ in kind from those that are not for- 
bidden, the act is nevertheless valid.?® 


Repetition of certain words in a section of an 
act does not render the section void for uncertainty 
where it is manifest from reading the paragraph 
that the repetition does not obscure the meaning.*® 


Act imposing tax must, under the rules above 
stated,?° be certain, clear, and unambiguous,*! es- 
pecially as to the subject of taxation®? and the 


amount of the tax.*% 
Abrogating common-law rule. 


istrative officers shall construe the 
statutes when the masculine gender 
is used to include the feminine 
gender unless such construction will 
deny to females the special privileges 
which they now enjoy, is not fatally 
indefinite or uncertain, because it 
does not enumerate all the provisions 
of the statutes which may be affected 
by it. First Wisconsin Nat. Bank v. 
Milwaukee Patent Leather Co., 190 
N.W. 822, 179 Wis. 117, 26 A.L.R. 349. 


[b] Act creating offices.—(1) An 
act providing for appointment of of- 
ficers to accomplish a particular task 
is not void because the tenure of of- 


fice is not fixed (Craig v. O’Rear, 251 | 


S.W. 828, 199 Ky. 553), (2) or because 
it contains no provision for the fill- 
ing of vacancies (Craig v. O’Rear, 
supra). 

{e] Supplied by implication.—“A 
statute will not be held unconstitu- 
tional or void because of mere omis- 
sion of details necessary to accom- 
plish its evident purpose, if such 
details can be supplied by reasonable 


implication.” State ex rel. Otto v. 
Kansas City, 276 S.W. 389, 397, 310 
Mo. 542. 


Implications and inferences in stat- 
ute see infra § 575. 


25. Peo. v. Goldfogle, 151 N.E. 452, 
Za2ONiY, 2175. 7 


26. Western Lumber, etc., Co. v. 
Golden, 130 P. 1027, 23 Colo.App. 461; 
Ex p. Anderson, 242 P. 587, 49 Nev. 
208. 


Scope of inquiry of courts see in- 
fra § 182. 

27. Houston, etc., R. Co. v. Steven- 
son, (Tex.Commn.App.) 29 S.W.(2d) 
995 [aff (Civ.App.) 19 S.W.(2d) 207]. 


28. Equal protection of laws gen- 
erally see Constitutional Law §§ 874-— 
955. 


Discrimination in exercise of mu- 
nicipal powers see Municipal Corpora- 
tions § 231. 


29. Pool v. Mitchell, 213 S.W. 752, 
139, Ark, "819. 


30. See supra this section. 


31. See cases infra this note; and 
_ notes 32, 33. 


[a] Objections for uncertainty not 
sustained with respect to: (1) Act 
enforcing a tax of two per cent of the 
gross receipts of premiums from pol- 
icy holders by companies or associa- 
tions engaged in sick and funeral ben- 


It has been held 
to be particularly essential that statutes should be 
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Leg- 
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clear and explicit in meaning when the abrogation 
of a rule of the common law is involved.*+ 


Uncertainty as to part. Although an act is open 
to the criticism of indefiniteness and uncertainty as 
to some of its provisions, such fact will not render 
it void for uncertainty in its more essential pro- 
visions so long as they are capable of enforcement,?® 
or in so far as the other provisions of the act are 
clear and definite.*® 
together within a section without any certain mean- 
ing do not render the whole section void for un- 
certainty where they in no way impair the meaning 
of the words that: go before or after them.” 


Validating acts. A provision operating to vali- 
date certain laws is not void for uncertainty where 
the subject matter upon which it is intended to op- 


Accordingly, words jumbled 


erate is plainly designated,*® but where the law 


> 

efit insurance. Peninsular Industrial 
Ins. Co. v. State, 55 So. 398, 61 Fla. 
376, (2) Act imposing gasoline li- 
cense tax. Amos v. Mathews, 126 So. 
308, 99 Fla. 1, 65, 115. (3) Act im- 
posing license tax upon ‘junk deal- 
ers.” State v. Shapiro, 101 A. 708, 
131 Md. 168, Ann.Cas.1918E 196. (4) 
Act imposing occupational and excise 
taxes. Amos v. Gunn, 94 So. 615, 84 
Fla. 285. (5) Act imposing occupa- 
tion tax on gasoline ‘sold for con- 
sumption within this state.” State v. 
Pioneer Oil, etc,, Co., (Tex.Commn. 
App.) 292 S.W. 869 [rev on other 
grounds (Civ.App.) 273 S.W. 615]. 
(6) Act imposing a tax on the privi- 
lege of engaging in the business of 
transporting oil and gas by pipe lines. 
Eureka Pipe Line Co. v. Hallanan, 105 
S.H. 506, 87 W.Va. 396 [rev on other 
grounds 42 S.Ct. 101, 105, 257 U.S. 265, 
277, 66 L.Hd. 227, 234]. (7) Act im- 
posing tax on retail tobacco dealers, 
to be based on “retail or selling price” 
of products. Lionel’s Cigar Store v. 
McFarland, 111 So. 341, 162 La. 956. 
(8) Act imposing wheelage tax on 
certain vehicles. Fairley v. Duluth, 
185 N.W. 390, 150 Minn. 374, 32 A.L.R. 
1258. (9) Act providing seating fee 
for busses, for failure to prescribe 
method of determining number of 
passengers a given bus will seat. 
Lowery v. English, (Tex.Civ.App.) 299 
S.W. 478. (10) Act providing for 
franchise tax. Illinois Cent. R. Co. 
v. Emmerson, 132 N.E. 471, 299 Tl. 
328. (11) Act providing for gasoline 
tax. Standard Oil Co. v. Brodie, 239 
S.W. 753, 1538 Ark. 114. (12) Act pro- 
viding for licenses for the operation 
of common carrier motors and ve- 
hicles. Ex p. Anderson, 242 P. 587, 
49 Nev. 208. (13) Act providing for 
licensing employment agencies, using 
the expression ‘‘fsood moral charac- 
ter.” Raabe v. State, 7 OhioA. 119. 
(14) Act providing for tax at a cer- 
tain millage on a certain valuation. 
State v. State Bd. of Equalization, 249 
P. 996, 140 Wash. 4383. (15) Act re- 
quiring collection of gasoline tax, 
Pierce Oil Corp. v. Hopkins. 44 S.Ct. 
251, 264 U.S. 187, 68 L.Ed. 593 [aff 282 
FE. 253]. (16) Act to amend Inherit- 
ance Tax Act. Brown vy. State, 19 S. 
W.(2d) 12, 323 Mo. 138, 


32. Commonwealth vy, Philadelphia 
Rapid Transit Co., 1384 A. 452, 287 Pa. 
70, 190; State v. Humble Pipe Line 
Co., 247 S.W. 1082, 112 Tex. 375. 


_ [a] Acts held sufficient.—(1) Act 
imposing mileage occupation tax on 
motor transportation companies was 


referred to by number and purported to be validated 
relates ‘to a matter entirely different from that with 


held not inoperative for failure to de- 
fine auto transportation companies, 
associations, and individuals subject 
to the tax. Inter-City Coach Lines v. 
Harrison, 157 S.E. 673, 172 Ga. 390. 
(2) Act taxing moneyed @apital com- 
peting with business of national 
banks, was held not invalid because 
of indefiniteness and uncertainty in 
description of property to be as- 
sessed. Peo. v. Goldfogle, 151 N.B. 
452, 242 N.Y. 277. To same effect Peo. 
v. Goldfogle, 211 N.Y.S. 85, 213 App. 
50s] 677 [aff 205 N.Y.S. 870, 123 Misc. 


33. State v. Humble Pipe Line Co., 
247 S.W. 1082, 112 Tex. 375. 


34 In re Dolmage, 212 N.W. 558, 
203 Iowa 231; Jarvis vy. Claremont, 
139 A. 747, 838 N.H. 176. 


[a] Se held with reference to act: 
(1) Enlarging the common-law rights 
of married women. In re Dolmage, 
212 N.W. 553, 203 Iowa 231. (2) Im- 
posing liability without fault by mak- 
ing trees blown across highway sub- 
ject to sale ‘to pay cost of removal 
must be expressed in explicit terms. 
Jarvis _v. Claremont, 139 A. 747, 83 
N.H. 176. 


Construction of statutes in deroga- 
a of common law see infra §§ 665— 


35. Ark.—Pool v. Mitchell, 213 S. 
W. 752, 139 Ark. 319. : 


Fla.—Amos v. Mathews, 126 So. 308 
333, 99 Fla. 1, 65, 115. i 


Ill.—Perkins yv. Cook County, 111 
pire 580, 271 Ill. 449, Ann.Cas.1917A 


N.C.—Jones v. Guilford County Bd. 
Sy ene Sonat £17) SB 8%, pLSb SNECE 


Tenn.—Sheely v. McLemore, 
S.W. 61, 153 Tenn. 498. 


“The fact that it may offend against 
the rule in some of its provisions is 
not enough, so long as it is capable 
of execution in its essential provi- 
sions.” Amos v, Mathews, supra. 


SS hg invalidity see infra §§ 205— 
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36. Sheely v. McLemore, 2 2 
61, 158 Tenn. 498, Rome epe 


37. Pool v. Mitchell, 21 : 
139 Ark. 319. SoBe tbe 


4 na piece S Superior Court of 
a ernardino County, 250 P. 
Cal.App. 650. is lin’ 


For later cases, developments and changes in the law see Annotations, same title and section number 
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which the validating act is concerned, the latter 
must be held void because of uncertainty.®® 

[§ 161] (2) Expression of Legislative Intent. 
Where the legislative intent,#° especially as to the 
matter or thing to which the act is intended to 
relate,*? and the specific result intended to be 


39. Menasha Woodenware Co. v. 
Coos County Road Dist. No. 6, 134 P. 
1037, 66 Or. 431. 


40. Ala.—Standard Oil Co. v. State, 
69 So. 667, 178 Ala. 400 [answers to 
certified questions conformed to 59 
So. 668, 5 Ala.App. 675]. . 


Fla.—Amos v. Mathews, 126 So. 308, 
S9G Mack, 65.12 o. 


Ky.—Sullivan v. Brawner, 36 S.W. 
(2d) 364, 237 Ky. 730 


Neb.—State v. Painter, 
794, 117 Neb. 42. 


' Pa.—Miller v. Belmont Packing, 
etc., Co., 110 A. 802, 268 Pa. 51. 


Wis.—State v. Milwaukee County 
‘Bd. of Canvassers, 150 N.W. 554, 159 
Wis. 249; State v. State Bd. of Can- 
vassers, 150 N.W. 542, 159 Wis. 216, 
Ann.Cas.1916D 159. 


Wyo.—Midwest Hotel Co. v. State 
Bd. of Equalization, 273 P. 696, 39 
pie 461 [foll 273 P. 700, 39 Wyo. 
75]. 


“Where an act of the Legislature 
is challenged on the ground of vague- 
ness, indefiniteness, uncertainty, or 
ambiguity, it must be so vague, in- 
definite, uncertain, or ambiguous as a 
whole that men of common sense and 
reason are unable to determine with 
any degree of certainty what the Leg- 
islature intended.” Amos v. a- 
thews, 126 So. 308, 333, 99 Fla. 1, 65, 
115. 


219¢ NW. 


Construction to ascertain and give 
effect to intention of legislature see 
infra §§ 568-576. 


41. Bittle v. Stuart, 34 Ark. 224; 
Cook v. State, 59 N.E. 489, 26 Ind.A. 
278: State v. Le Blond, 140 N.E. 491, 
108 OhioSt. 41. 


42. Com. v. Davidson, 21 Pa.Dist. 
885. 

43. Ark.—Bittle v. Stuart, 34 Ark. 
224. 

Fla.—Amos v. Mathews, 126 So. 308, 
99 Fla. 1, 65, 115. 


Ind.—Cook v. State, 59 N.E. 489, 26 
Ind.A. 278. 


Ky.—Sullivan v. Brawner, 36 S.wWw. 
(2a) 364, 237 Ky. 730. 


Pa.—Miller v. Belmont Packing, 
etc., Co., 110 A. 802, 268 Pa. 51. 


Wis.—State v. Milwaukee County 
Bd. of Canvassers, 150 N.W. 554, 159 
Wis. 249; State v. State Bd. of Can- 
vassers, 150 N.W. 542, 159 Wis. 216, 
Ann.Cas.1916D 159. 


Wyo.—Midwest Hotel Co. v. State 
Bd. Of Equalization, 273 P. 696, 39 
Wyo. 461 [foll 273 P. 700, 39 Wyo. 
475]. 

44, U.S.—Small v. American Sugar 
Refining Co., 45 S.Ct. 295, 267 U.S. VASCY 
69 L.Ed. 589; Atlantic Refining Co. v. 
Trumbull, 43 F.(2d) 154; In re Di 
Trio, 8 F.(2d) 279; Liberty Highway 
Co. v. Michigan Public Utilities 
Commn., 294 F. 703. 


Ala.—Pendley v. Fayette County 
Comrs. Ct., 64 So. 592, 185 Ala. 523; 
State v. Board of Revenue & Road 
Comrs. of Mobile County, 61 So. 814, 
180 Ala. 514; Standard Oil Co. v. 
State, 69 So. 667, 178 Ala. 400 [an- 
swers to certified questions conformed 
to 59 So. 668, 5 Ala.App. 675]; Sayv- 
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572; Johnston v. State, 14 So. 629, 
100 Ala. 32: 


Ark.—Snow v. Riggs, 290 S.W. 591, 
172 Ark. 835; Ex p. Lucas, 255 S.W. 
870, 161 Ark. 180; Hallman vy. Coker, 
226 S.W. 1054, 147 Ark. 73; Jones v. 
Lawson, 220 S.W, 311, 143 Ark. 83; 
cerca v. Keel, 151 S.W. 269, 105 Ark. 


Cal.—Ex p. Schmolke, 248 P. 244, 
199 Cal. 42 [error dism 47 S.Ct. 244, 
273 U.S. 646, 71 L.Ed. 820]; Peo. v. 
Pace, 238 P. 1089, 73 Cal.App. 548. 


Colo.—Chenoweth v. State Bd. of 
Medical Examiners, 141 P. 132, 57 
Colo. 74, 51 L.R.A.N.S. 958, Ann.Cas. 
1915D 1188; Graeb v. State Bd. of 
Medical Examiners, 139 P. 1099, 55 
Colo. 528, 47 L.R.A.N.S. 1063; In re 
oe Resolution, 21 P. 485, 12 Colo. 


Fla,—Peninsular Industrial Ins. Co. 
v. State, 55 So. 398, 61 Fla. 376. 


Ga.—Green v. State Highway Board 
of Georgia, 158 S.E. 329, 172 Ga. 618; 
Pickering v. Campbell, 92 S.E. 74, 146 
Ga. 636; Cook v. State, 73 S.E. 672, 
137 Ga. 486; Carter v. State, 78 S.E. 
205, 12 Ga.App. 430; Hayes v. State, 
75 S.E. 523, 11 Ga.App. 371. 


Idaho.—Hettinger v. Washington 


“County Good Road Dist. No. 1, 113 
P. 721, 19 Idaho 313; Knight v. Tugg, | 


100 P. 1060, 16 Idaho 256. 


Ill.—Peo. v. Emmerson, 156 N.E. 
474, 325 Ill. 857; School Dist. No. 41 
ie of Education, 147 N.E. 34, 316 Ill. 


Ind.—State R. Commn. v. Grand 
Trunk Western R. Co., 100 N.E. 852, 
179 Ind. 255; Cook v. State, 59 N.E. 
489, 26 Ind.App. 278. 


Iowa.—Davidson Bldg. Co. v. Mul- 
ock, 235 N.W. 45 [foll 235 N.W. 58]. 


Kan.—State vy. Crawford, 177 P. 360, 
104 Kan. 141. 


Ky.—Sullivan v. Brawner, 36 S.W. 
(2d) 364, 237 Ky. 730: Sutton v. Rose, 
5 S.W.(2d) 892, 224 Ky. 156; Litteral 
V.- Blair, 129% Saw. 542,139 Ky. 196; 
Matthews v. Murphy, 63 S.W. 785, 23 
Ky.L. 750, 54 L.R.A, 415. 4 


La.—Pizzati’s Suce., 75 So. 498, 141 
La. 645. 


Mo.—State v. Hamilton, 279 S.W. 
33, 312 Mo. 157; State v. Ashbrook, 
55 S.W. 627, 154 Mo. 375, 77 Am.S.R. 
765, 48 L.R.A. 265. See State v. Whit- 
aker, 60 S.W. 1068, 160 Mo. 59 (hold- 
ing objection unsustained). 


Mont.—Welch v. Dean, 141 P. 548, 
49 Mont. 263. 


Neb.—State v. Painter, 
794, 117 Neb. 42. 


N.Y.—People v. Briggs, 86 N.E. 522, 
193 N.Y. 457. 


N.C.—State v. Partlow, 91 N.C. 550, 
49 Am.R. 652; Drake v. Drake, 15 N.C. 
110. 


Ohio.—State v. Le Blond, 140 N-E. 
491, 108 OhioSt. 41; Gruber v. Osborn, 
26 OhioCir.Ct.N.S. 78; State v. Sayre, 
12 OhioN.P.N.S. 13. 

Or.—Menasha Woodenware Co. v. 
Coos County Road Dist. No. 6, 134 P. 
1034, 66 Or. 431. 

Pa.—Miller v. Belmont Packing, 
etc., Co., 110 A. 802, 268 Pa. 51; Com. 


219 N.W. 


age v. Wallace, 51 So. 605, 165 Ala.’ v. Davidson, 21 Pa.Dist. 885. 


declare it 


embraced within the district. 
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achieved,4? is not expressed with reasonable cer- 
tainty,** no effect can be given to the act. 
tent of the legislature must appear from the lan- 
guage of the act itself either expressly or by nec- 
essary implication or reasonable intendment,** and 
a court cannot give a meaning to an act not some- 


The in- 


S.D.—Brink v. Dann, 144 N.W. 734, 
33 S.D. 81. 


Tenn.—Knoxville Power, etc., Co. v. 
aE SOn, 276 S.W. 1050, 152 Tenn. 


Tex.—Ward v. Ward, 37 Tex. 389; 
International, ete., R. Co. v. Mallard, 
(Commn.App.) 277 S.W. 1051 [aff (Civ. 
App.) 262 S.W. 789]; Gillette v. State, 
(Civ.App.) 286 S.W. 261 [rev (Commn. 
App.) 10 S.W.(2d) 984]; Missouri, 
etc., R. Co. v. State, (Civ.App.) 97 S. 
W. 720 [rev on other grounds 100 S.W. 
766, 100 Tex. 420]. 


Utah.—Dein v. Holden, 256 P. 537, 
69 Utah 488, 


Wis.—State v. Milwaukee County 
Bd. of Canvassers, 150 N.W. 554, 159 
Wis. 249; State v. State Bd. of Can- 
vassers, 150 N.W. 542, 159 Wis. 216, 
Ann.Cas.1916D 159; State v. Wentler, 
44 N.W, 841, 76 Wis. 89. 


Wyo.—Midwest Hotel Co. v. State 
Bd. of Equalization, 273 P. 696, 39 
yee 461 [foll 273 P. 700, 39 Wyo. 


“If a statute is so vague, incom- 
plete, defective, indefinite, or so con- 
flicting or inconsistent as to be un- 
workable or incapable of enforcement, 
it then becomes the duty of courts to 
inoperative and void.” 
Davidson Bldg. Co. v. Mulock, (Iowa) 
235 N.W. 45, 54 [foll 235 N.W. 58]. 


[a]. Held too indefinite —(1) Act 
amending an act referred to by date, 
no act of the character indicated hay- 
ing been approved on that date. In re 
House Resolution, 21 P. 485, 12 Colo. 
359. (2) Act amending Naturaliza- 
tion Act and providing that it shall be 
unlawful to make a declaration of 
intention during thirty days preceding | 
“any election in the jurisdiction of 
the court.” In re Di Torio, 8 F.(2d) 
279. (3) Act creating bridge dis- 
trict, because of failure definitely to 
describe the character and extent of 
the improvement. Hallman v. Coker, 
226 S.W. 1054, 147 Ark. 73. (4) Act 
ereating county court at law. Gillette 
v. State, (Tex.Civ.App.) 286 S.W. 261 
[rev (Commn.App.) 10 S.W.(2d) 984]. 
(5) Act creating a levee district, be- 
cause of uncertainty in the descrip- 
tion of the territory proposed-to be 
Ferrill 
v. Keel, 151 S.W. 269, 105 Ark. 380. 
(6) Act creating school district, be- 
cause of uncertainty in defining the 
boundaries of the district. Jones v.. 
Lawson, 220 S.W. 311, 143 Ark. 83. 
(7) Act exempting vehicles operating 
within “usual transfer delivery zone” 
adjacent to incorporated cities or 
towns from the Motor Vehicle Trans- 
portation Tax Act. Ex p. Schmolke, 
248 P. 244, 199 Cal. 42 [error dism 47 
S.Ct. 244, 273 U.S. 646, 71 L.Ed. 820]. 
(8) Act imposing license fees, in- 
definite as to classification on which 
collection was to be made and the 
duration of the license to be issued. 
State v. Ashbrook, 55 S.W. 627, 154 
Mo. 375, 77 Am.S.R. 765, 48 L.R.A. 
265. (9) Act making appropriation 
for land board from income from gov- 
ernment land, for uncertainty in fail- 
ing to indicate amount chargeable 
against each institution. Dern v. 
Holden, 256 P. 537, 69 Utah 488. (10) 
Act providing for a tax on oil tanks, 
without indicating on what basis a 
difference in charge is to be made. 
Standard Oil Co. v. State, 59 So. 667, 
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where disclosed or ascertainable by its terms.4® The 
janguage employed is sufficient where the legislative 
intent is clear,*® or it is capable of being under- 
stood,t7 and a definite legislative purpose is ex- 


pressed.*8 


178 Ala. 400 [answers to certified ques- 
tions conformed to decided 59 So. 668, 
5 Ala.App. 675]. (11) Act relating to 
recovery on forfeited recognizances 
and repealing other statutes. State v. 
Painter, 219 N.W. 794, 117. Neb. 42. 
(12) Act relating to roads and high- 
ways, special taxes therefor, etc. 
Menasha Woodenware Co. v. Coos 
County Road Dist. No. 6, 134 P. 1037, 
66 Or. 431. (13) Act requiring “pre- 
siding” judge to fix compensation of 
assistant to prosecutor, where there 
was no judge having that designation, 
although there was a “supervising” 
judge. State v. Sayre, 12 OhioN.P. 
N.S.13. (14) Act requiring the super- 
intendent of public instruction, under 
a penalty, to maintain his office in the 
townsite required for the meetings 
of quorum courts, which was desig- 
nated as “the townsite of judicial 
court sitting most centrally situated 
in such counties,” as the quoted term 
may have had reference to the center 
of population or to the most accessi- 
ble place. Ex p. Lucas, 255 S.W. 
870, 161 Ark. 180. 


[b] Fixing place of holding court. 
—There should be no uncertainty as 
to a provision of law with reference 
to the place of holding courts, which 
are proceedings of a public nature, 
and every person is entitled to know 
definitely where a court is to be held. 
Ex p. Lucas, 255 S.W. 870, 161 Ark. 
180. 


[ce] Uncertainty which does not in- 
here in the prohibiting provision of 
a statute- itself, but which arises 
rather from a situation resulting from 
an enforcement of that prohibition, is 
no objection to the validity of the act. 
pyete Vo, Dunbar; 230 2.33, 39) Idaho 
691. : 


[d] Implied recognition in a sec- 
tion of an act of the existence of 
powers attempted to be conferred by 
preceding sections of the act, but 
which are void for constitutional rea- 
sons, will not suffice to confer those 
powers, since it is not an active clause 
or grant itself and must be considered 
in connection with the preceding sec- 
tions which are void. Patten v. New 
York HBlevated R. Co., 3 Abb.N.Cas. 
(N.Y.) 306 [appeal dism 67 N.Y. 484]. 


No provision in statute as to who 
may enforce penalties see Fines, For- 
feitures, and Penalties § 98. 


45. State v. Ashbrook, 55 S.W. 627, 
ARE Mo. 375, 77 Am.S.R. 765, 48 L.R.A, 
265. 


' 46. Ark.—Harrison v. Abington, 
215 S.W. 255, 140 Ark. 45. 
Cal.—Hodge v. McCall, 197 P. 86, 


185 Cal. 330; Potter v. Santa Barbara 
County, 116 P. 1101, 160 Cal. 349. 


Fla.—Amos v. Mathews, 126 So. 308, 
99 Fla. 1, 65, 115. 


Ga.—Inter-City Coach Lines v. Har- 
rison, 157 S.E. 6738, 172 Ga. 390; Jack- 
son v. Beavers, 118 S.H. 751, 156 Ga. 
71; Atlanta Coach Co. v. Curtis, 157 
S.E. 344, 42 Ga.App. 639. 


Ind.—Hunt v. State, 146 N.E. 329, 
195 Ind. 585; Marietta Glass Mfg. Co. 
v. Pruitt, 102 N.E. 369, 180 Ind. 434; 
ee ervals Mfg. Co. v. Holden, 102 

HN. 21. 


Iowa.—In re Dolmage’s Estate, 212 
N.W. 5538, 203 Iowa 231. 


STATUTES 
[§ 162] (3) 


. 


4 


Mich.—Hammond Vv. Muskegon 
School Bd., 67 N.W. 973, 109 Mich. 
676 (holding language.employed was 
easily understood). 


Minn.—State vy. Gram, 210 N.W. 616, 
169 Minn. 69; Fairley v. Duluth, 185 
N.W. 390, 150 Minn. 374, 32 A.L.R. 
1258. 


Mo.—State v. Whitaker, 
1068, 160 Mo. 59. 


Nev.—State v. Shaughnessy, 217 P. 
581, 47 Nev. 129. 


N.Y.—Morse v. Delany, 218 N.Y-.S. 
571, 128 Mise. 317 [aff 219 N.Y.S. 867, 
218 App.Div. 626]. 

OkE—Ci.. Cis Fuliany Oil;néetes Coe Vv. 
Capshaw, 292 P. 841, 145 Okl. 237; 
Trapp v. Dykes, 282 P. 882, 140 Okl. 


60 S.W. 


Or:—Calder vy. Orr, 209 P, 479, 105 
Ore 22'3. 


R.I.—In re Pawtucket, etc., Grade 
ae ae Commn., 89 A. 695, 36 R.I. 
00. 


Tenn.—Todlenhausen v. Knox Co., 
177 S.W. 487, 132 Tenn. 169. 


Tex.—Galveston, etc., R. Co. v. En- 
derle, (Civ.App.) 170 S.W. 276; Ex 
parte Francis, 165 S.W. 147, 72 Tex. 
Cr. 304; Byrd v. State, 162 S.W. 360, 
72 Tex.Cr. 242. 


Va.—Miller v. State Entomologist, 
135 S.E. 813, 146 Va. 195, 67 A.L.R. 197 
ba S.Ct. 246, 276 U.S. 272, 72 L.Ed. 


Wis.—First Wisconsin Nat. Bank v. 
Milwaukee Patent Leather Co., 190 
N.W. 822, 179 Wis. 117, 26 A.L.R. 349. 


[a] Where policy of law is plainly 
declared and the legal principles 
which are to control the exercise of 
the powers conferred are clearly in- 
dicated, the act must be held to be 
complete and valid. State v. Shaugh- 
nessy, 217 B. 581, 47 Nev. 129. 


47. Ga.—Jackson v. 
S.E. 751, 156 Ga. 71. 


Ohio.—State v. Le Blond, 140 N.E. 
491, 108 OhioSt. 41. 


eenee ae v. Davidson, 21 Pa.Dist. 


Tex.—State v. Texas, etc., R. Co., 
154 S.W. 1159, 106 Tex. 18 [answering 
questions certified from (Civ.App.) 143 
S.W. 223]; Prudential Bldg., etc., 
Assoc. v. Shaw, (Commn.App.) 26 S.W. 
(2d) 168, 27 S.W.(2d) 157; Gulf, etc., 
R. Co. v. State, (Civ.App.) 212 S.W. 
845; Galveston, ete., R. Co. v. Enderle, 
(Civ.App.) 170 S.W. 276; Missouri, 
etc., R. Co. v. State, (Civ.App.) 97 S. 
W. 720 [rev on other grounds 100 S.W. 
766, 100 Tex, 420]; Ratcliff v. State, 
289°S.W. 1072, 106 Tex.Cr. 87; Ex p. 
Gordon, 2382 S.W. 520, 89 Tex.Cr. 125. 


ae ee v. Price, 54 Utah 


Beavers, 118 


[a] Other statements.—(1) ‘Must 
be so framed that it may be under- 
stood.” MRatcliff v. State, 289 S.W. 
1072, 1074, 106 Tex.Cr. 37. (2) ‘“‘Suffi- 
cient certainty to enable same to be 
understood.” Ex p. Gordon, 232 S.W. 
520, 62:1, 089 Tex.Cr..125, > (¢8). 2 Not.so 
indefinitely framed or of such doubt- 
ful construction that it cannot be un- 
derstood from the language in which 
it is expressed.” Gulf, ete., R. Co, v. 
State, (Tex.Civ.App.) 212 S.W. 845, 


—[§§ 161-162 


Susceptibility to Construction. 


Where the uncertainty is not such as to make it 
impossible to determine, by proper construction, the 
real meaning of the lawmakers,*® or where the lan- 


=v > 


846. (4) “Plain and simple and capa- 
ble of being understood by anyone 
who desires to understand it.” Gal- 
veston, etc., R. Co. v. Enderle, (Tex. 
Civ.App.) 170 S.W. 276, 277. (5) 
“Capable of being known.’ Com. v. 
Davidson, 21 Pa.Dist. 885. 


{[b] Word “agent,” in a statute pro- 
hibiting professional bondsmen or 
their agents from soliciting business 
does not render the statute void for 
uncertainty as to what constitutes 
agency, as the law of agency would 
solve any perplexities which one 
might encounter in construing that 
part of the section. Jackson v. Beav- 
ers, 118 S.E. 751, 156'Ga. 71. 


Susceptibility of construction 
infra § 162. 


48. State v. Le Blond, 140 N.E. 491, 
108 OhioSt. 41. 


49. Ala.—Jarman v. Bennet, 93 So. 
650, 207 Ala. 654. 


Ark.—Harrison v. Abington, 215 S. 
W. 255, 140 Ark. 115; Harrington v. 
White, 199 S.W. 92,131 Ark. 291; Snet- 
zer v. Gregg, 196 S.W. 925, 129 Ark. 
542, L.R.A.1915F 999; Jefferson Coun- 


see 


ty Bridge Dist. v. Collier, 149 S.W. 66,_ 


104 Ark. 425. , 


Idaho.—State v. Holder, 290 P. 387, 
49 Idaho 514, 


Ind.—Hunt v. State, 146 N.E. 329, 
195 Ind.‘ 585. 


Kan.—State v. Lebow, 280 P. 773, 
128 Kan. 715. 


Ky.—Com. v. Florence,, 232 S.W. 
369, 192 Ky. 236; Adams v. Greene, 
206 S.W. 759, 182 Ky. 504. 


La.—State v. Caldwell, 129 So. 368, 
170 La. 851 [appeal dism 51 S.Ct. 40, 
282 U.S. 801, 75 L.Ed. 720]. 


Md.—Waters v. Laurel, 48 A. 499, 93 
Md. 221. 


Minn.—Kempien v. Ramsey County, 
199 N.W. 442, 160 Minn. 69. 


Miss.—Warren County v. Nall, 29: 
So. 755, 78 Miss. 726. 


Mo.—Boll v. Condie-Bray Glass & 
Paint Co., 11 S.W.(2d) 48, 321 Mo. 92: 
State v. West Side St. R. Co., 47 S.W. 
959, 146 Mo. 155. 


Mont.—State v. Board of Examin- 
ers, 238 P. 316, 74 Mont. 1. 


Neb.—Wakeley v. Douglas County, 
191 N.W. 337, 109 Neb. 396. 


N.Y.—Peo. v, La Fetra, 130 N.E. 601, 
230 N.Y. 429, 16 A.U.R. 152; Morse v. 
Delaney, 218 N.Y.S. 571, 128 Mise. 317 
{aff 219 N.Y.S. 67, 218 App.Div. 626]; 
Sweeney v. Nassau Electric R. Co., 
146 N.Y.S. 1054, 84 Misc. 557. 


Okl.—Ex p. Lucas, 243 P. 990, 
OKLCr. 407. > : Ng 


Or.—Calder v. Orr, 209 P. 479, 105 
Or: 22.3; 


Pa.—West Virginia Pulp, etc., Co. 
Sees Serv. Commn., 61 Pa.Super. 


R.I.—State v. Huxford, 87 A. 171, 35 
R.I. 387, Ann.Cas:1915C 1135. 


jira ane i Pioneer Oil, ete., Co., 
2 S.W. rev on other grounds 
(Civ.App.) 273 S.W. 615]. 


Va.—Miller v. State Entomologist, 


135 S.H. 813, 146 Va. 175 [aff 48 S.Ct. 


246, 276 U.S. 272, 72 L.Ed. 568]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


a 


§ 162] 


guage is susceptible of only one ‘meaning, °° an act 
will not be held indefinite and void;. but where the 
statute is so deficient that no sensible meaning can 
be given to it after exhausting every rule of con- 
struction, it cannot be upheld.®! 
fact that a statute is in such form as to present 


“The constitutionality of an am- 
biguous law may be sustained, if 
from its title, terms, and general im- 
port the legislative purpose and the 
intent of the act can be definitely 
stated and defined by judicial con- 
struction.” Ex p. Lucas, 243 P. 990, 
33 Okl.Cr. 407, 409. 


[a] “Itis the . . . duty cf the 
courts to endeavor, by every ruie of 
construction, to ascertain the meaning 
of, and to give full force and effect to, 
every enactment of the general as- 
sembly not obnoxious to constitution- 
al prohibitions.” State v. West Side 
St. Re. Co. £7 SW. 959.961, 1463 Mo: 
155. 


Construction of statutes generally 
see infra § 563 et seq. 


50. Com. v. Burk’s Springs Dis- 
tilling Co., 125 S.W. 306, 137 Ky. 224. 
See State v. Whitaker, 60 S.W. 1068, 
160 Mo. 59 (statute not susceptible of 
any other reasonable construction). 


3 51. U.S.—In re Di Torio, 8 F.(2d) 
Ue. s 


I1ll.—People v. Rogier, 326 Ill. 310, 
157 N.E. 177; Peo. v. Sweetzer, 107 
wae 902, 266 Ill. 459, Ann.Cas.1916B 
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Ky.—Adams v. Greene, 206 S.W. 759, 
182 Ky. 504. 


Mo.—State v. Ashbrook, 55 S.W. 627, 
154 Mo. 375, 77 Am.S.R. 765, 48 L.R.A. 
265; State v. West Side St. R. Co., 
47 S.W. 959, 146 Mo. 155. 


Ohio.—State v. Sayre, 
N-S...18: 


Wis.—State v. Milwaukee County 
Bd. of Canvassers, 150 N.W. 554, 159 
Wis. 249; State v. State Bd. of Can- 
vassers, 150 N.W. 542, 159 Wis. 216, 
Ann.Cas.1916D 159. 


Wyo.—Midwest Hotel Co. v. State 
Bd. of Equalization, 273 P. 696, 39 
Wyo. 461 [foll 273 P. 700, 39 Wyo. 
AT 


12 OhioN.P. 


“We know of no rule of construction 
that would justify this court giving 
to this act a definite meaning not 
somewhere disclosed or indicated 
within its four corners.” State v. 
Ashbrook, 55 S.W. 627, 631, 154 Mo. 
375, 77 Am.S.R. 765, 48 L.R.A. 265. 


52. Cal.—Pacific Coast Dairy v. 
San Francisco Police Ct., 298 P. 164. 


Ky.—Adams v. Greene, 206 S.W. 759, 
182 Ky. 504; Katzman v. Com., 130 
S.W. 990, 140° Ky. 124, 140 Am.S.R. Soe 

30 L.R.A.N-S. 519. 


Nev.—Ex p. Anderson, 242 P. 587, 49 
Nev. 208. 


N.C.—Boyd v. Brooks, 150 S.E. 178, 
197 N.C. 644. 


S.c.—Briggs v. Greenville Co., 
S.B. 158, 137 S.C. 288. 


Bae Ark —— Standard , Olt (Co. wv. 
Brodie, 239 S.W. 753, 153 Ark. 114. 


Ky.—Adams v. Greene, 206 S.W. 
759, 182 Ky. 104; Katzman v. Com., 
130 S.W. 990, 140 Ky. 124, 140 Am.S.R. 
SOE 30 L.R.A.N.S. 51-9: 


Mo.—State v. West Side St. R. Co., 
47 S.W. 959, 146 Mo. 155. 

Nev.—Ex p. Anderson, 242 P. 587, 
49 Nev. 208. 

N.Y.—Morse v. Delaney, 218 N.Y.S. 
571, 128 Misc. 317 [aff 219 N.Y.S. 867, 
218 App.Div. 626]. 


135 


STATUTES 


However, the | in disregarding 


any reasonable 


S.C.—Briggs vy. Greenville Co., 135 
SiH. 153) 237 S.C. 288. 


“The fact that there may be a dif- 
ference of opinion as to the meaning 
of the language of a statute does not 
render it too vague or uncertain to 
be enforceable.” Standard Oil Co. v. 
Brodie, 239 4S.W. 753,157, 153. Ark, 
114, 126. 


54. Cal.—Pacific Coast Dairy v. 
San Francisco Police Ct., 298 P. 164. 


Ky.—Katzman v. Com., 130 S.W. 
990, 140 Ky. 124, 140 Am.S.R. 353, 30 
L.R.A.N.S. 519. 


Mo.—State v. West Side St. R. Co., 
47 S.W. 959, 146 Mo. 155. 


S.C.—Briggs v. Greenville Co., 135 
SEY 153, 137 °S.C. 288 


Wis.—Land, ete., Co o. v. Brown, 40 
N.W. 482, 73 Wis. 294, 3 L.R.A. 472. 


55. U.S.—Alaska Pacific Fisheries 
v. Alaska, 236 EF. 70, 149 C.C.A. 280 
[cert den 87 S.Ct. 242, 242 U.S. 648, 
61 L.Ed. 544, and error dism 39 S.Ct, 
208, 249 U.S. 53, 63 L.Ed. 474]. 


Ala.—Standard Oil Co. v.’ State, 59 
So. 667, 178 Ala. 400 [answer to cer- 
tified questions conformed to decided 
59 So. 668, 5 Ala.App. 675]. 


Ariz.—State v. Roseberry, 
515; Coggins v. Ely, 202 P. 
Ariz. 155: 


Ark.—Standard Oil Co. v. 
239 S.W. 753, 153 Ark. 114, 


Cal.—Pacifie Coast Dairy v. San 
Francisco Police Ct., 298 P. 164: Tul- 
are County v. Dinuba, 206 P. 988, 188 
Cal. 664; Hodge v. McCall, 197 P. 86, 
185 Cal. 330; Los Angeles v. Morris, 
241 P. 409, 74 Cal.App. 4738. 


Fla.—Amos v. Mathews, 126 So. 308, 
99 Mla. 1, 65, 115; Peninsular Indus- 
trial Ins. Co. v. State, 55 So. 398, 61 
Fla. 376. 


Ga.—Hayes v. State, 75 S.E. 523, 11 
Ga.App. 371. : 


Idaho.—State v. Holden, 290 P. 387, 
49 Idaho 514, 


Ind.—-Shideler v. Martin, 136 N.E. 1, 
137 N.E. 528. 192 Ind. 574; Gustavel v. 
State, 54 N.H. 123, 153 Ind. 613. 


Iowa.—State v. Dvoracek, 118 N.W. 
399, 140 Iowa 266. 


Kan.—State v. Lebon, 280 P. 773, 128 
Kan. 715 [cit Cyc]; Carey v. Belleville 
Bd. of Education, 214 P. 792, 113 Kan. 
398. 


289 P. 
391, 23 


Brodie, 


Ky.—Wood v. Deatherage, 215 S.W. | 


198, 185 Ky. 418; Adams v. Greene, 206 
S.W. 759, 182 Ky. 504; Louisville, ete., 
R. Co. v. Com., 45 Siw. 880, 1038 Ky. 
605, 20 Ky.L. 366. 


Minn.—Kempien v. Ramsey County, 
199 N.W. 442, 160 Minn. 69. 


Mo.—State v. Whitaker, 60 S.W. 
1068, 160 Mo. 59; State v. West Side 
St. R. Co., 47 S.w. 959, 146 Mo. 155. 


Mont.—State v. State Board of Ex- 
aminers, 238 P. 316, 74 Mont. 1. 


Nev.—Ex parte Anderson, 242; P. 
587. 
N.Y.—Peo. v. Terry, 14 N.E. 815, 


108 N.Y. 1 (holding words were des- 
eriptive of the character of jurisdic- 
tion to be exercised by a justice and 
not the extent of the jurisdiction, in 
which latter case the act would have 
been yoid), 
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difficulty in ascertaining its meaning®? or the fact 
that it is susceptible to different interpretations®* 
will not render it nugatory; nor does the fact that 


doubts as to its construction exist, justify the courts. 
Wea 


An act which is capable of 
and practical construction,®® or 


Okl.—Trapp v. Dykes, 282 P. 882 
140 Okl. 638. 


Pa.—Miller v. Belmont Packing,. 
etc., Co., 110 A. 802, 268 Pa. 51. 


R.I.—State v. Huxford, 87 A. 171, 
35 RI. 1387, Ann.Cas.1915C 1135. 


8.C.—Briges v. Greenville County,,. 
P3859 S Hes 3. L387 S.C. 288: 


Tex.—State v. Pioneer Oil & Refin- 
ing Co., (Commn.App.) 292 S.W. 869 
{rev on other grounds (Civ.App.) 273 
S.W. 615]; Missouri, etc, Ra C6. -v. 
State, 97 S.W. 720, (Civ.App.) [rev on 
oe grounds 100 S.W. 766, 100 pee: 


Wis.—Wentworth v. Racine County,, 
74 N.W. 551, 99 Wis. 26 [mod reh on 
eae grounds 99 Wis. iv, 77 N.W. 

74). 


“A statute will not be held void for 
uncertainty if any sort of practical or 
sensible construction may be given 
it.” Adams v. Greene, 206 S.W. 759, 
760, 182 Ky. 504. 


“A-court will not declare a law void. 
for uncertainty or ambiguity, unless, 
after using every authorized means. 
to ascertain and give the act an in- 
teiligent meaning, it is found impos- 
Sible to clear up the doubt and dis- 
solve the obscurity.” Coggins v Ely,,. 
202 .P. 391,>23. Ariz. (155, 461  Loanot: 
PteT: v. Roseberry, (Ariz.) 289 P. 


[a] Other statements are: (1) 
“Susceptible of any reasonable con- 
struction that will support and give 
it effect.”” Miller v. Belmont Packing, 
ete., Co., 110 A. 802, 806, 268-Pa. 52. 
(2) Susceptible of “a possible in- 
terpretation.” State v. Pioneer Oil & 
Refining Co., 292 S.W. 869, 873, (Tex. 
Commn.App.) [rev on other grounds 
(Civ. App.) 273 S.W. 615]. (3) Sus- 
ceptible of a “practicable and con- 
sistent interpretation.” Tulare Goun- 
ty v. Dinuba, 206 P. 983, 987, 188 Cal. 
664. (4} Susceptible of a “reason- 
able construction which makes it in- 
telligible.” Shideler v. Martin, 136 
NE. 1, 1387 N.B. 528, 192 Ind. 574,578. 
(5) Susceptible of ‘a reasonable con- 
struction. . . with a view to sus- 
tain the statute rather than to defeat 
it.” -Gustavel v. State, 54 N.E. 123, 
124, 153 Ind. 618. (6) Susceptible of 
a “sensible construction, suchas will 
effectuate the legislative intent.’ 
Alaska Pacific Fisheries v. Alaska, 
236 F. 70, 72, 149 C.C.A. 280 [cert dem 
387 S.Ct. 242, 242 U.S. 648, 61 L.Ed. 
544, and error dism 39 S.Ct. 208, 249) 
U.S. 53, 63 L.Ed. 474]. 


(o] “It must be so meaningless: 
and incapable of being given effect: 
under any reasonable interpretation 
that may be placed on it that the 
courts would not hesitate to hold it 
void.” Amos v. Mathews, 126 So. 308,. 
3o0;7 99 Bile, t Go, 11S. 


{c} “So construed as to make it: 
intelligible, harmonious, and work- 
able.’”” Wood v. Deatherage, 215 S.W. 
198, 200, 185 Ky. 418. 


[d] Question for jury.—The uncer-. 
tainty or indefiniteness of a statute 
may be such as will not affect its 
validity, but merely leaves for the 
jury to determine what acts come 
within its terms. Louisville, ete. R. 
Co. v. Com., 45 S.W. 880, 46 S.W, 697, 
103 Ky. 605, 20 Ky.L. 366. To same 
effect Missouri, etc., R. Co. v. State, 
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which is fairly susceptible to definite interpreta- 
tion,®* is not too vague to be enforced. 


Acquiescence. If a statute has 


siderable time uniformly construed and applied 
without question or doubt as to its meaning by those 
affected by it, it will not be declared void for un- 
Similarly it has been held that the 
objection of uncertainty cannot be urged after an 
act has already been acted under or given effect 


certainty.°* 


apparently in accordance with its 


[§ 163] (4) Conflicting Provisions in Act. 
dircumstance that the provisions of an act are con- 


flicting and inconsistent does not 


der the act indefinite and insufficient,®® but where 


. 


(Civ.App.) 97 S.W. 720 [rev on other 
grounds 100 S.W. 766, 100 Tex. 420]. 


56. Standard Oil Co. v. Brodie, 239 
S.W. 753, 153 Ark. 114; Keck v. North- 
cutt, 223 S.W. 23, 144 Ark. 536; Penin- 
sular Industrial Ins. Co. v. State, 55 
So. 398, 61 Fla. 376; Shideler v. Mar- 
tin, 136 N.™. 1, 137 N.B. 528, 192 Ind. 
574: McDonald v. Price, 146 P. 550, 
45 Utah 464. 


57. Chicago, etc., R. Co. v. U. S., 
86 E.(2d) 670; State v. Omaechey- 
viaria, 152 P. 280, 27 Idaho 797 [aff 
88 S.Ct. 323]; Matter of Union Ferry 
Co., 98 N.Y. 189 [rev on other grounds 
82 Hun 82]; Morse v. Delaney, 218 
N.Y.S. 571, 128 Misc. 317 [aff 219 N.Y. 
S. 867, 218 App.Div. 626]; Petterson 
vy. Galveston Port Pilot Com’rs, 57 S. 
W. 1002, 24 Tex.Civ.App. 33. See 
State v. Burnside, 142 N.W.,1128, 32 
S.D. 291 (where reference was made 
to a law which had been applied and 
followed for some time); Galveston, 
etc., R. Co. v. Enderle, (Tex.Civ.App.) 
170 S.W. 276 (stating the law had 
often been enforced without doubt as 
to its meaning). 


[a] Prior decisions.—(1) When 
the legislative intent can be ascer- 
tained in view of prior decisions of 
courts construing the statute in ques- 
tion (Pierce Oil Corp. v. Hopkins, 44 
S.Ct. 251, 264 U.S. 137, 68 L.Ed. 593 
{aff 282 F. 253]; Chicago, etc., R. Co. 
w. U. S., 36 F.(2d) 670 [stating that 
as many penalties under the statute 
had been upheld it was unnecessary to 
discuss the point of uncertainty]); 
(2) or in view of decisions under an- 
other statute from which the provi- 
sion was adopted (People ex rel. Pratt 
v. Goldfogle, 151 N.E. 452, 242 N.Y. 
277; People ex rel. Broderick v, Gold- 
fogle, 211 N.Y.S. 85, 213 App.Div. 677, 
[aff 205 N.Y.S. 870, 122 Misc. 399]); 
(3) or under statutes similar in char- 
acter (Steiert v. Coulter, 102 N.E. 113, 
103 N.E. 117, 54 Ind.App. 643) the 
court would be transcending its pow- 
ers to declare the statute void for 
uncertainty. 


Construction with reference to com- 
mon law see infra § 617. 


58. Plunkett v. State, 94 So. 258, 19 
Ala.App. 40 (uncertainty as to time 
of taking effect); Craig v. O’Rear, 251 
S.W. 828, 199 Ky. 553 (alleged uncer- 
tainty as to place where certain 
schools should be located). 


59. Ala.—Hand v. Stapleton, 33 So. 
689, 185 Ala. 156. 


Ark.—Summers v. Cole, 
721, 144 Ark. 494. 


Ky.—Wood v. Deatherage, 215 S.W. 
198, 185 Ky. 418. 


Mont.—State v. State Bd. of Ex- 
aminers, 238 P. 316, 74 Mont. 1; 
Stange v. Esval, 215 P. 807, 67 Mont. 


223 S.W. 


STATUTES 


been for a con- 


provisions.®§ 
The 


necessarily ren- 


301. 


Neb.—State v. Ure, 135 N.W. 224, 91 
Neb. 31. 


S.D.—State v. Gray, 182 N.W. 320, 
44 S$.D. 60 (holding constitutionality 
not affected). 


Tex.—Independent School Dist. v. 
Lowe, (Civ.App.) 10 S.W.(2d) 743. 


Construction of conflicting provi- 
sions see infra § 596. 


60. Sutton v. Rose, 5 S.W.(2d) 892, 
224 Ky. 156. 


[a] Rule applied to an amendatory 
act containing irreconcilable provi- 
sions permitting overlapping terms of 
court in different counties in a single 
judicial district. Sutton v. Rose, 5 
S.W.(2d) 892, 224 Ky. 156. 


61. Jones v. Lawson, 220 S.W. 311. 
143 Ark. 83; Peo. v. Righeimer, 132 
N.E. 229, 298 Ill. 611; Peo. v. Sweitzer, 
107 N.E. 902, 266 Ill. 459, Ann.Cas. 
1916B 586; Sullivan v. Brawn, 36 S.W. 
(2d) 364, 237 Ky. 730; Miller v. Bel- 
ment Packing; etc., Co., 110 A. 802, 268 

a. : 


_ [a] Acts held not so inconsistent 
in their provisions as to be incapable 
of enforcement. Carey v. Board of 
Education of City of Belleville, 214 P. 
792, 118 Kan. 398; State v. Mirabal, 
273 P. 928, 33 N.M. 553, 62 A.L.R. 296. 


62. Amos v. Mathews, 126 So. 308, 
99 Fla. 1, 65, 115; Peo. v. Sweitzer, 
107 N.B. 902, 266 Till. 459, Ann.Cas. 
1916B 586; In re Hendricks, 57 P. 965, 
60 Kan. 796. 


[a] Proviso.—Where the terms of 
a proviso are contradictory and ir- 
reconcilable in themselves, they be- 
come self-destructive and void. Or- 
inoco Supply Co. v. Masonic & Eastern 
Star Home, 79 S.E. 964, 163 N.C. 513. 


Cross references: 


Effect of partial invalidity see infra 
§§ 205-207. 


Repugnancy of: 
Provisos see infra § 638. 


Saving clauses and exceptions see 
infra §§ 648, 644. 


Statutes as whole and extrinsic aids 
to construction of conflicting pro- 
visions see infra § 594. 


63. Ark.—Summers v. 
S.W. 721, 144 Ark. 494. 


Fla.—Carlton v. Johnson, 55 So. 975, 
61 Fla, 15. ; 


Ga.—Branson v. Long, 125 S.B. 5 
159 Ga. 288. 2 peg 


Il.—Peo. v. Kramer, 160 N.E. 60, 
328 Tl. 612. 


Ky.—Wood vy. Deatherage, 215 S.w. 
198, 185 Ky. 418. s 


La.—State v. Voorhies, 125 So. 737, 


Cole, 223 
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it is impossible to reconcile the different provisions 
of the act,®° or the act is so conflicting and incon- 
sistent in its provisions that it cannot be execut- 
ed,*! or where its principal provisions are so ir- 
reconcilable and contradictory as to prevent the 
act from having any meaning’ or effect whatever,®” 
the act is invalid. If the provisions are not so con- 
flicting that they cannot be reconciled and the mean- 
ing of the act ascertained and given an intelligible 
construction the statute is not too indefinite and 
uncertain to be enforced.®? 
between sections resulting from an obvious clerical 
error does not make the sections void for uncer- 
tainty where’ the seeming conflict is eliminated by 
correcting the error;** also, confusion between two 


An apparent conflict 


169 La. 626. 


Mont.—State v. State Bd. of Exam- 
iners, 238 P. 316, 74 Mont. 1; Stange 
v. Esval, 215 P. 807, 67 Mont. 301. ~ 


Neb.—State v. Ure, 135 N.W. 224, 91 
Neb. 31. 


S.C.—Jennings v. Heyward, 118 S.E. 
289, 125-S.C. 151. 


Tex.—Independent School Dist. v. 
Lowe, (Civ.App.) 10 S.W.(2d) 743; 
McPhail v. Tax Collector, (Civ.App.) 
280 S.W. 260. 


Va.—Commonwealth v. Armour, 87 
S.E. 610, 118 Va. 242 [aff 38 S.Ct. 267, 
246 U.S. 1, 62 L.Ed. 547]. 


Vt.—Clark vy. City of Burlington, 
143. A. 677,101 Vt. 391. 


“The obscure and contradictory con- 
dition in which legislation sometimes 
comes from the hands of the law- 
making power will not invalidate it 
or. defeat: its purpose... 4. 0°. if at 
can be so construed as to make it in- 
telligible, harmonious, and workable.” 
Wood v. Deatherage, 215 S.W. 198, 
200, 185 Ky. 418. 


[a] Provisions held not conflicting 
in acts: (1) Authorizing issuance of 
road bonds. Jennings vy. Heyward, 
118 S.E. 289, 125 S.C. 151. (2) Author- 
izing formation of rural high school 
district. McPhail v. Tax Collector of 
Van Zandt County (Tex.Civ.App.) 280 
S.w. 260. (3) Excluding se@ion from 
road improvement district. Harrison 
vy. Abington, 215-S.W. 255, 140 Ark. 
115. (4) Forbidding the use of seines 
of certain meshes. Carlton vy. John- 
son, 55 So. 975, 61 Fla. 15. (5) Pre- 
scribing different methods for valua- 
tion of shares of corporate stock and 
personalty in general. Clark vy. City 
of Burlington, 143 A, 677, 101 Vt. 391. 
(6) Providing for commission plan 
of city government. State v. Ure, 135 
N.W. 224, 91 Neb. 31. (7) Providing 
for consolidation of school districts. 
Branson v. Long, 125 S.E. 500, 159 
Ga. 288. (8) Relating to foreclosure 
of tax sale certificates. Ridgeway v. 
Reese, (Fla.) 131 So. 136. (9) Relat- 
ing to transportation and receipt of 
intoxicating liquors. Gulf, C. & S. F. 


Ry. Co. v. State, (Tex.Civ.App. 
A eae. ( iv.App.) 212 
[b] “Blue Sky” Act.—State v. 


Voorhies, 125 So, 737, 169 La. 626. 


{c] Primary act.—Peo. y. K 
160 N.E. 60, 328 Ill. 512. pees 


[d] Road act.—Summers y. 
223 S.W. 721, 144 Ark. 494. 


[e] Tax act.—Com. v. Armour, 87 
S.E. 610, 118 Va. 242 [aff 38 S.Ct. 267, 
246 U.S. 1, 62 L.Ed. 547). 


Partial invalidity see infra § 205 et 
Seq. 


64. 


Cole, 


Schueller yv. Conway County 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i 
we 
* 
ts 


§§ 163-165] 


sections of an act resulting from improperly trans- 
posed sentences will not defeat their effectiveness 
where the confusion arising from the defect is not 
so great as to render it impossible to extract from 
the sections an orderly provision.*® 


[§ 164] (5) Prior Conflicting Laws. Ordinarily 
an act is not invalid because of the failure to in- 
clude provisions repealing prior inconsistent laws,°¢ 
although the inconsistency of a statute with the pro- 
visions of a prior unrepealed act may, under some 
circumstances, be such as to render the statute re- 
pugnant and void.§? 


[§ 165] (6) Reference to Other Laws.°® A gen- 
eral reference to other laws will not in itself make 
an act vague and insufficient,*® but where refer- 
ence is made to some unknown and wholly indeter- 
minate law,*°® or if the reference to an existing law 
is so general and the intent so uncertain that it is 
impossible to determine what law is referred to,74 
the act becomes. too vague and uncertain to be ef- 
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fectual. It is not essential that any particular for- 
mula of reference be employed,’? and the reference 
is not too indefinite, and uncertain where the legis- 
lative intent is clearly expressed’* or the provisions. 
of the existing law proposed to be made applicable 
can be ascertained with reasonable certainty."4 


Appropriation acts. An appropriation specific as 
to its purpose, and time of payment, and the fund 
out of which it shall be paid, is sufficient although 
it refers to a prior act for certain purposes;7° and 
hence an act, appropriating funds out of a previ- 
ous appropriation, and referring to such previous. 
act, by title only, to designate the appropriation 
from which the subsequent appropriation is to be 
taken and to point out the procedure to be fol- 
lowed in enforcing the provisions thereof, is not 
invalid as an appropriation by reference where it 
is otherwise separate, distinct, and complete in it- 
self.76 


Road Impr. Dist. No. 4, 234 S.W. 615, 
149 Ark. 670. 


65. Desha-Drew Road Impr. Dist. 
No. 1. v. Taylor; 197 S.W. 1152, 130 
Ark. 503. 


66. Com.v Moir, 49 A. 351, 199 Pa. 
534, 85 Am.S.R. 801, 53 L.R.A. 837. 


Construction with reference to oth- 
er statutes see infra §§ 619-626. 


Implied repeal because of inconsist- 
one or repugnancy see infra §§ 5i4-— 
518. 


67. Peo. v. Sweitzer, 107 N.E. 902, 
266 Ill. 459, Ann.Cas.1916B 586. 


[a] Especially is an act not valid 
where to give effect to it as it stands 
would introduce great _ uncertainty 
and confusion in the administration 
of the laws of the state. State v. 
Wentler, 44 N.W. 841, 76 Wis. 89. 


68. For method of enforcement see 
infra § 176. 

69. U.S.—Shenango Bridge Co. v. 
Binghamton Bridge Co., 3 Wall. 51, 18 
L.Ed. 137, 30 HowPr.N.Y. 346. 


Ariz.—Scottish, etc., Ins. Co. v. 
Pheenix Title, etc., Co., 235 P. 137, 28 
Ariz. 22. 

Ga.—Hughes v. State Bd. of Medi- 
cal Examiners, 134 S.E. 42, 49, 162 Ga. 
246, 267. 

Idaho.—Gillesby v. Board Comrs. of 
Canyon County, 107 P. 71, 17 Idaho 
586. 


Kan.—State v. Board of Comrs. of 
Shawnee County, 110 P. 92, 83 Kan. 
£99. 

Mo.—Brown v. State, 19 S.W.(2d) 
12, 323 Mo. 138. 

Neb.—State v. Ure, 
91 Neb. 31. 

N.Y.—Matter. of New York, 87 
N.Y.S. 6, 95 App.Div. 552. 


Pa.—Foley v. Beach Creek Exten- 
sion R. Co., 129 A. 845, 283 Pa. 588. 


S.c.—Santee Mills v. Query, 115 
S.E. 202, 122 S.C. 158. 


S.D.—State v. Burnside, 142 N.W. 
1128; -32)S-D. 291. 


Wis.—Garland v. Hickey, 43 N.W. 
852, 75 Wis. 178. 


See infra § 168. 


[a] Act directing construction of 
other statutes by making a general 
reference to the latter and without 
enumerating specifically the statutes 
thereby affected is not void for in- 


135 N.W. 224, 


definiteness because of the fact that 
some difficulty may be encountered in 
the application of the act to the law 
generally. First Wisconsin Nat. 
Bank v. Milwaukee Patent Leather 
Co., 190 N.W. 822, 179 Wis. 117, 26 
A.L.R. 349. 


[b] However, reference to federal 
legislation for a definition of intoxi- 
cating liquors contained in Act (1921) 
No. 39 (Extra Sess.) § 8 does not ap- 
ply to intoxicating liquors specifically 
enumerated, such as whisky. State v. 
Anding, 92 So. 889, 152 La. 259. 


70. Pendley v. Fayette County 
Comrs. Ct., 64 So. 592, 185 Ala. 523; 
Savage v. Wallace. 51 So. 605, 165 Ala. 
572; In re Public Safety, 34 Wkly.N.C. 
(Pa.) 476, 477. 

“Mere recitals or statements of 


facts which have no existence, but 
which are founded in a total mistake 


of fact.— . CARROTS <a ent. DAVOS 
the force of enactments.” In re Pub- 
lic Safety, supra. 

[a] Tlustration.—Where an act 


provided that a majority of the elec- 
tors of any precinct in F county may 
file a petition with the probate judge 
stating that they desire a “stock law” 
for the precinct, and he shall enter it 
as a stock-law precinct it was held 
that the words ‘‘stock law” could re- 
fer only to some stock law existent in 
the state at the time of the passage 
of the act, and where there was no 
stock law in existence at that time 
the words were meaningless, and fur- 
ther as there was nothing in the stat- 
ute indicating what means must have 
been used to confine stock. or under 
what condition stock could run at 
large, which could be learned only by 
reference to some undesignated and 
wholly indeterminate stock law, the 
statute is uncertain, vague, indefinite, 
and ineffectual, in so far as it under- 
takes to declare any right for persons 
injured by reason of stock running at 
large and damaging crops. Savage v. 
Wallace, 51 So. 605, 165 Ala. 572. To 
same effect Pendley v. Fayette County 
Comrs. Ct., 64 So. 592, 185 Ala. 523 
(holding Acts (1898-1899) p 1517 open 
to same criticism). 


71. Yeo v. Tweedy, 286 P. 970, 34 
N.M. 611; Rutlédge v. Greenville, 152 
S.E. 700, 155 S.C. 520 (reference not 
showing any identifying mark of the 
statute or statutes intended to be in- 
corporated is inadequate). 

72. State v. Board of Comrs. of 
Shawnee County, 110 P. 92, 83 Kan. 
19:94 : 

73. Chenango Bridge Co. v. Bing- 


hamton Bridge Co., 3 Wall. (U.S.) 51, 
18 L.Ed. 137, 39 HowPr.N.Y. 346. 


[a] Where act refers also to “sev- 
eral acts amendatory” of the act re- 
ferred to or incorporated, and it ap- 
pears that there are no such amenda- 
tory acts, there is nothing to which 
those words can refer, but such fact 
does not impair or render doubtful the: 
application of any of the provisions 
of the law referred to which can be: 
made applicable. Garland v. Hickey, 
43 N.W. 832, 75 Wis. 178. 


[b] Reference to specific provi- 
sions of the act incorporated is un- 
necessary. Garland v. Hickey, 43. 
N.W. 832, 75 Wis. 178. 


74 State v. Shawnee County, 110 
P. 92, 94, 83 Kan. 197; Matter of Un- 
ion Ferry Co., 98 N.Y. 139 [rev om 
other grounds 32 Hun 82]; Matter of 
New York, 87 N.Y.S. 6, 95 App.Div-. 
552; State v. Le Blond, 140 N.E: 491, 
108 OhioSt. 41 (“so long as the pur- 
pose is clear, or at least capable of 
being definitely ascertained’); San- 
spe ei v. Query, 115 S.H. 202, 122 

Aer o6. 


“Tt is enough that such is the nec- 
essary inference from the general 
meaning of the act and the purpose 
of the Legislature in framing it.’” 
State v. Shawnee County, supra. 


[a] Reference in form long used 
and which has acquired a definite 
meaning thereby is sufficiently defi- 
nite. Matter of Union Ferry Co., 9& 
N.Y. 139 [rev on other grounds 32 
Hun 82]. 

[b] Mistake in reference.—(1) An 
act regulating the business of profes- 
sional bondsmen was not void al- 
though a certain section provided for 
the same punishment of violations as: 
is provided for misdemeanors “under 
Code of Georgia, volume 3, § 1065, of 
1911;” where it appeared that there 
was no volume 38, although in the 
penal code, volume 2 § 1065 punish- 
ment was fixed for misdemeanors, ex- 
cept as otherwise specifically provid- 
ed, aS an erroneous designation of 
volume of the code should be reject- 
ed. Jackson v. Beavers, 118 S.E. 751, 
156 Ga. 71. (2) Correction of mis- 
takes in numbers to carry out intent 
see infra § 571. 

75. Collins v. Humphrey, 27 S.W. 
(2d) 102, 181 Ark. 609; Grable--v. 
Blackwood, 22 S.W.(2d) 41, 180 Ark. 
311. See also States § 388 et seq. 


76. Collins v. Humphrey. 27 S.W. 
(2d) 102, 181 Ark. 609; Grable v. 
a 22 S.W. (2d) 41, 180 Ark, 


. 
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Provision for revival’? of the appropriate. pro- 
visions of an act thereby repealed, in case the act 
or any of its parts are declared unconstitutional 
and void,78 or alternative provisions contained in 
an act which it is provided shall apply in such 
event,’® will not necessarily render the act void for 
uneertainty. 


Validating acts. It is sufficient if the act intend- 
ed to be validated is unmistakably indicated by 
reference, and although the reference is in general 
terms, reénactment by repetition of the language of 
the act being unnecessary.*° 


Uncertainty in matter incorporated. Matter 
which is made applicable to a statute by reference*? 
cannot render an act void because of an uncertainty 
as to what is included within that which is incor- 
jorated, where the powers granted are clearly de- 
fined in the statute referred to,°? or where the mat- 
ter referred to is so sufficiently well known that the 
court will take judicial notice of its provisions.*? 
Where a law referred to contains provisions which 
are in part conflicting with the provisions of the 
act making the reference, such fact does not neces- 
sarily make the latter uncertain and indefinite*+ 
especially where it is also expressly provided that 
the existing law shall be resorted to only in so far 
as its provisions are applicable.*® 


[§ 166] (7) Reference to Extrinsic Facts. Where 
the applicability of an act is made to depend upon 
the existence of extrinsic facts it will not be held 
void for uncertainty where those facts are required 


77. Revival of statutes in general 
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extent of powers conferred, does not 


[$§ 165-168 


to be officially determined by virtue of a previous 
enactment,®* but where no definite means is provid- 
ed by which such facts can be ascertained the act 
may be too indefinite to be administered,*’ although, 
where the enactment is dealing with a fact reason- 
ably capable of ascertainment it has been held to be 
enfcrceable although the legislature has omitted to 
point out the precise method for ascertaining such 
faches 


[§ 167] 4. Incorporation of, or Reference to, 
Frior Statute—a. Purpose of Inccrporation. The 
purpose of such method of legislation is to avoid 
encumbering the statute books with useless repeti- 
tion and unnecessary verbiage;*® and the result is 
that the act when passed constitutes in effect a re- 
enactment of the prior statute or that part of it 
incorporated or referred to.°° Reference may also 
be made to laws other than for the purpose of in- 
corporating or adopting the provisions of the law 
referred to, as where reference is made for the pur- 
pose of fixing the application or the scope of the 
operation of the act in question.®1 And it has been 
‘said that, where the purpose of the legislature to 
make the provisions of a document a part of an 
act by merely referring thereto is not expressed, it 
should not be inferred. 


[§ 168] b. Right To Incorporate—(1) In Gener- 
al. Except where there is some constitutional in- 
hibiticn against it,** the provisions of one act may 
be made applicable to another by reference to the 
former in the latter,°* which may be effected by 


—‘‘It is not unusual in the legislation 


see infra §§ 554-562. 


78, Wingfield v. State Tax Commn., 
144 S.H. 846, 147 S.C. 116. 


79. Wingfield v. State Tax Commn., 
supra. 
80. Hartford Bd. of Water Comrs. 


~v. Curtis, 89 A. 189, 87 Conn. 506. 
Curative acts generally see infra § 
3. 


81. What may be incorporated 
generally see infra §§ 172-175. 


82. Santee Mills v. Query, 115 S.E. 
QZ, 122.5, C. os auand, (ete. "Coy ve 
Brown, 40 N.W. 482, 73 Wis. 294, 3 
L.R.A. 472. 


[a] hus under an act which pro- 
vides for the payment to ‘the state of 
a sum equal to a fixed proportion of 
tthe federal income tax the court stat- 
ed that to the extent that the federal 
law and the rules and regulations pro- 
iImulgated for its enforcement are sus- 
‘ceptible of definite determination for 
the purposes of enforcing liability to 
the federal government, such act 
would seem to be susceptible of defi- 
nite determination in its applicability 
to the liability of taxpayers under the 
state act, and the state act is not 
thereby rendered so uncertain in its 
‘meaning, scope, and effect as to ren- 
der it nugatory. Santee Mills v. 
“Query, 115 S.E, 202, 122 S.C. 158. 


83. Scottish Union & National Ins. 
‘Co. v. Pheenix Title & Trust Co., 235 
PB. 137,'28 Ariz. 22; Santee Mills. v. 
Query, 115 S.E. 202, 122 S.C. 158. 


84. Land, etc., Co. v. Brown, 40 
N.W. 482, 73 Wis. 294, 8 L.R.A. 472, 


[a] Difficulty in determining what 
provisions of the law referred to are 
consistent with the act in question, or 
the fact that doubts exist as to the 


render an act void for uncertainty. 
Land, etc., Co. v. Brown, 40 N.W. 482, 
73 Wis, 294, 3 L.R.A. 472. 


85. Gillesby v. Board of Comrs. of 
eee County, 107 PB. 71,.17 Idahe 


86. State v. Kolsern, 29 N.E. 595, 
130 Ind. 434, 14 L.R.A. 566;. Farmers’ 
Co-op. Commn. Co. v.. Wichita Bd, of 
Trade, 121 Kan. 348, 1120, 54 A.L.R. 
295 [error dism 48 S.Ct. 17, 275 U.S. 
574, 72 L.Ed. 4383]; Grinnell Bros. v. 
May, 203 N.W. 167, 230 Mich. 26; 
Brown v. State, 19 S.W.(2d) 12, 3238 
Mo. 138. 


_{a] Rule applied.—Where applica- 
tion of provisions of an act imposing 
an additional inheritance tax is made 
to depend upon the time ‘whenever 
the federal estate tax is determined,” 
the time when the additional tax shall 
be imposed is definitely fixed and the 
provision is certain and _ sufficient. 
Brown v. State, 19 S.W.(2d) 12, 323 
Mo, 138. 


87. Knoxville Power, etc, Co. v. 
OBR eOny 276 S.W. 1050, 152 Tenn. 


88. Michaelson v. Wall Tp., 108 A. 
145, 92 NiJ.Law 72. 


89. The Binghamton Bridge, 3 
Wall. (U.S.) 51, 18 L.Ed. 137, 30 How. 
Pr. (N.Y.) 346 [quot Quinlan v. Hous- 
ton, ete., R. Col, 34.S.W. 738, 89 Tex. 
356, 371]; Panama R. Co. v. Johnson, 
289 F. 964 [aff 264 U.S. 875, 44 S.Ct. 
391, 68 L. Ed. 748]. 


90. The Binghamton Bridge, 8 
Wall. (U.S.) 51, 18 L.Ed. 137, 30 How. 
Pr. (N.Y.) 346; Sechwenke v. Union 
Depot, etc., Co., 4 P. 905, 7 Colo. 512; 
Garland v, Hickey, 43 N.W. 832, 75 
Wis. 178. And see cases infra § 168. 


[a] Conferring corporate powers. 


of this country to grant vast powers 
in a short act, by referring to and 
adopting the provisions of other cor- 
porations, of like purposes.” The 
Binghamton Bridge, 3 Wall. (U.S.) 51, 
ce 18 L.Ed. 137, 30 How.Pr. (N.Y.) 


Codification incorporating statutes 
see infra § 487. 


Implied repeal of act adopted by 
reference see infra § 548. 


91. Brown v. State, 19 S.W.(2d) 12, 
323. Mo, 138. 


_ [a] Illustration.—Statute impos- 
ing inheritance tax, to be equal in any 
event to eighty per cent of the fed- 
eral estate tax as determined under 
title III of the act of congress, ap- 
proved Feb. 26, 1926, entitled “an act 
to reduce and equalize taxation,” etce., 
does not in any way enact or incorpo- 
rate the federal law into the law of 
the state, but the reference is made 
for the purpose of identifying the law 
under which the federal estate tax is 
imposed. Brown v. State, 19 S.W. 
(2d) 12, 323 Mo. 138. 


92. Phenix Ins. Co. y. Perkins, 101 
N.W. 1110, 19 S.D. 59. 


93. See infra §§ 169-171. 


94. U.S.—Engel v. Davenport, 46 
S.Ct 4205" 2/7 1 “Oss: Sete WOm Ieee seus 
[rev on other grounds 228 P. 710, 194 
Cal. 344]; Panama R. Co. v. Johnson, 
289 BF. 964 [aff 44 S.Ct. 391, 264 U.S. 
375, 68 L.Ed. 748]. 


Ariz.—Scottish Union, ete., Ins, Co. 
v. Phoenix Title, etc., Co., '235°P? 137; 
28 Ariz. 22, 


Cal.—Hx p. Burke, 212 P. 193, 190 
Cal. 326; Robertson v. Langford, 273 
P. 150, 95 Cal.App. 414; Gadd v. Mc- 
Guire, 231 P. 754, 69 Cal.App. 347; 
Ex p. Humphrey, 222 P. 366, 64 Cal. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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reference to particular sections of the former act 
that are to be incorporated,®® or by a general ref- 


App. 572; Peo. v. Frankevich, 221 
P, 671, 64 Cal.App. 184. See Greene 
v. Lakeport, 239 P. 702, 74 Cal.App. 1 
(dictum). 


Colo.—Schwenke v. Union Depot, 
Cher, Cone ter! 905. i Colo. 51.22 e 


Del.—Perkins v. Winslow, 133 A. 
235, 3 Del. 188. 


Fla.—State v. Harllee, 131 So. 866, 
100 Fla. 1562 [foll sub nom. Newcomb 
v. Watson, 131 So. 868, 100 Fla. 1566]; 
Williams vy. State, 125 So. 358 [rev on 
other grounds 131 So. 864]; Van Pelt 
v. Hilliard, 78 So. 693, 75 Fla. 792, 
L.R.A.1918E 639. 


Ga.—Jackson v. Beavers, 
fol, 256 Gasotl. 


Idaho.—Boise City v. Baxter, 238 P. 
1029, 41 Idaho 368; Nampa, etc., Irr. 
ee v. Barker, 223 P. 529, 38 Idaho 

29% 


Ill.—Davison v. Heinrich, 172 N.E. 
770, 340 Ill. 349; Haas v. Lincoln Park 
Comrs., 171. N-E.. 526,- 339 Ill. 491; 
Zurich General <Acc., etc., Liability 
Ins. Co. v. Industrial Commn., 163 
N.B. 466, 331 Ill. 576; Peo. v. Hanson, 
161 N.E. 145, 330 Ill. 79; Peo. v. Kra- 
mer, 160 N.E. 60, 328 Ill. 512; Peo. v. 
Hxton, 131 N.E. 275, 298 Ill. 119; Ev- 
ans v. Illinois Surety Co., 131 -N.E. 
262, 298 Ill. 101; Zeman v. Dolan, 116 
N.E. 642, vie 295; Turney v. Wil- 

De 


Kan.—State v. Howat, 191 P. 585, 
107 Kan. 423; State v. Shawnee Coun- 
ty, 110-P 292,83) Kan: 99. 


Ky.—Burns v. Kelley, 298 S.W. 987, 
221 Ky. 385. 


La.—Delahoussaye v. New Iberia, 
103 So. 152, 157 La. 782; State v. Ad- 
ams, 98 So. 402, 154 La. 873 (holding 
statute not unconstitutional on 
ground that other legislation is re- 
ferred to in defining offense without 
specifically setting it forth). 


Mass.—Horan v. Swain, 116 N.E. 
805, 227 Mass. 142. 


Mich.—Battle Creek Public Schools 
v. Kennedy, 223 N.W. 359, 245 Mich. 
585; Detroit United Ry. v. Barnes Pa- 
per Co., 138 N.W. 211, 172 Mich. 586. 


Mo.—State v. Lloyd, 7 S.W.(2d) 344, 
320 Mo. 2386. 


Mont.—Gustafson v, Hammond Irr. 
Dist. of Rosebud County, 287 P. 640, 
87 Mont. 217; State v. Silver Bow 
County Dist. Ct., 272 P, 525, 88 Mont. 
400. 


Neb.—Richardson v. Kildow, 
N.W. 429, 116 Neb. 648; Sheridan 
County v. Hand, 210 N.W. 2738, 114 
Neb. 813; State v. Moorhead, 159 N.W. 
412, 100 Neb. 298. ; 


N.Y.—Peo. v. Rontey, 4 N.Y.S. 235, 
51 Hun 640 [aff 22 N.E. 428, 117 N.Y. 
62 


118 S.E. 


Ohio.—State v. Gongwer, 151 N.E. 
752, 114 OhioSt. 642; State v. Le 
Blond, 140 N.E. 491, 108 OhioSt. 41. 


Okl.—Dabney v. Hooker, 249 P. 381, 
121 OkKl1. 193. 


Or.—State v. Goff, 221 P. 1057, 110 
Or. 349 [aff reh 218 P. 556, 110 Or. 
349]. 


S.C.—Rutledge vy. Greenville, 152 
S.E. 700, 155 S.C. 520; Santee Mills 
v. Query, 115 S.E. 202, 122 S.C. 158 
[cit Cyc]. 

Tenn.—Parmer y. Lindsey, 
(2d) 657, 157 Tenn. 29. 

Tex.—Trimmier vy. Carlton, 296 
S.W. 1070, 116 Tex. 572 [aff (Civ.App.) 
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3 S.W. 


218, 
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264 S.W. 253]; Damron v. Roulsen, 
(Civ.App.) 34 S.W.(2d) 360; Cameron 
v. City of Waco, (Civ.App.) 8 S.W. 
(2a) 249; Dallas County Levee Imp. 
Dist. No. 6 v. Curtis, (Civ.App.) 287 
S.W. 301;  Turbeville v. Gowdy, (Civ. 
App.) 272 S.W. 559. 


Wash.—Corkery v. Hinkle, 217 P. 
47, 125 Wash. 671; State v. Tausick, 
eae P. 651, 64 Wash, 69, 35 L.R.A.N.S. 


Wis.—lLand, ete., Co. v. Brown, 40 
N.W. 482, 73 Wis. 294, 3 L.R.A.472; 
Sika v. Chicago, ete., R. Co., 21 Wis. 
370; Wood v. Hustis, 17 Wis. 416. 


Wyo.—Edwards v. Cheyenne, 114 P. 
677, 19 Wyo. 110, reh den 122 P. 900, 
19 Wyo. 110]. 


Eng.—Atty.-Gen. 
Cour Tihs Darg1%74 


See Christie v. Bayonne, 5 A. 805, 
48 N.J.Law 407 (dictum). 3 


“Laws, whether statutory or by 
way of charter, may be enacted by 
reference.’ Robertson v. Langford, 
273 P. 150, 95 CalApp. 414. 


[a] Congress may incorporate in 
an act other statutes by reference 
thereto, such not being forbidden by 
the constitution. Panama R. Co. v. 
Johnson, 289 F. 964 [aff 44 S.Ct. 391, 
264 U.S. 375, 68 L.Ed. 748]. 


[b] Municipal ordinances (1) may 
refer to and adopt the provisions of 
another ordinance or act of the legis- 
lature, the same principle being ap- 
plicable to such cases as well as to 
acts of the legislature. Greene v. 
Lakeport, 239 P. 702, 74 Cal.App. ‘1. 
(2) Adoption by reference in ordi- 
nance to another ordinance or statute 
see Municipal Corporations § 801. 


[ec] . Substantially incorporated.— 
Spring Valley Water Works v. San 
Francisco, 22 Cal. 434. ; 


[d] Privileges of act referred to 
may thus be incorporated. Quinlan 
v. Houston, etc., R. Co., 34 S.W. 738, 
89 Tex. 356. 


[e] Zo provide for its enforce- 
ment an act may refer to a prior stat- 
ute. Peo. v. Rontey, 4 N.Y.S. 235, 51 
Hun 640, 6 N.Y.Cr. 249 [aff in 22 N.E. 
1128, 117 N.Y. 624]. 


Appropriations by reference 
States § 388 et seq. 


Curative acts see infra § 370. 


95. Cal.—Spring Valley Water 
Works v. San Francisco, 22 Cal. 434; 
Ex p. Humphrey, 222 P. 366, 64 Cal. 
App. 572. 


Del.—Perkins vy. 
235, 3 Del,’ 188. 


Fla.—State v. Harllee, 131 So. 866, 
100 Fla. 1562 [foll sub nom. Newcomb 
v. Watson, 131 So. 868, 100 Fla. 1566]; 
Williams v. State, 125 So. 358 [rev 
on other grounds 131 So. 864]. 


Ga.—Jackson y. Beavers, 118 S.E. 
751, 156 Ga. 71 (where there was a 
mistake in the reference). 


Idaho._Nampa,, étc.,; irr. Dist. v: 
Barker, 223 P. 529, 38 Idaho 529. 


Tll.—Haas vy. Lincoln Park Comrs., 
TINE. (526; 339, Til. 491. 


Ky.—Burns vy. Kelley, 298 S.W. 987, 
221 Ky. 385. 


Mo.—State v. Lloyd, 
344,.320 Mo. 236. 


v. Gaslight, ete., 


see 


Winslow, 133 A. 


7 S.W.(2d) 


Mont.—Gustafson v. Hammond Irr.: 


Dist., 287 P. 640, 87 Mont. 217; State 
vy. Silver Bow County Dist. Ct., 272 P. 
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erence to the whole act®® or body of statutes or 
laws concerning a particular subject?’ in so far 


525, 83 Mont, 400. : 


Neb.—Richardson y. Kildow, 218 N. 
W. 429, 116 Neb. 648; Sheridan Co. v. 
Hand, 210 N.W. 2738, 114 Neb. 813. 


Ohio.—State v. Le Blond, 140 N.E. 
491, 108 OhioSt. 41. 


Tenn.—Parmer. vy. Lindsey, 3 S.W. 
(2a) 657, 157 Tenn. 29. 


Wyo.—Edwards vy. Cheyenne, 114 P. 
677, 122 P. 900, 19 Wyo. 110. 


96. U.S.—Panama R. Co. vy. John- 
Son, 44) SiCt. 391,264 U.S875, 168), due 
Ed. 748 [aff 289 F. 964]. 


Cal.—Ex p. Burke, 212 P. 193, 190 
Cal. 326; Gadd v. McGuire, 231 P. 754, 
69 Cal.App. 347. 


Colo.—Schwenke y. Union Depot, 
ete, C0:, 42P. 1905, 7 Colo. i512: 


Pla.—Van' Pelt v.-Hilliard,'78 So. 
693, 75' Fla. 792, L.R.A.1918E 639. 


Ill.—Zurich General Acc., etc., Ins. 
Co. v. Industrial Commn., 103 N.E. 
466, 331 Ill. 576. 


Kan.—State vy. Shawnee County, 110 
P. 92, 83 Kan. 199. 


La.—Delahoussaye vy. New Iberia 
peas of Trustees, 103 So, 152, 157 La. 
(82. 5 


Mich.—Detroit United Ry. Vv. 
Barnes Paper Co., 138 N.W. 211, 172 
Mich. 586. 


Ohio.—State v. Gongwer, 151 N.E. 
752, 114 OhioSt. 642. 


S.C.—Santee Mills y. Query, 115 S. 


| EB. 202, 122 S.C. 158. 


» Tex.—Trimmier y. Carlton, 296 S.W. 
1070, 116 Tex. 572 [aff (Civ.App.) 264 
S.W. 253]; Quinlan vy. Houston, etc., 
R. Co., 34 S.W. 738, 89 Tex. 356. 


Wis.—Garland y. Hickey, 43 
832, 75 Wis. 178; 
Wis. 416. 


97. U.S.—Enzel vy. Davenport, 46 
S.Ct. 410,271 U.S. 38, 70 Tibids)813 
[rev on other grounds 228 P. 710, 194 
Cal. 344]. 


Cal.—Robertson v. Langford, 273 P. 
150, 95 Cal.A. 414; Peo. v. Frankevich, 
221 P. 671, 64 Cal.A: 184. 


Fla.—Jones v. Dexter, 8 Fla. 276. 


Idaho.—Boise City v. Baxter, 238 P, 
1029, 41 Idaho 368. 


Ill.—Davison y. Heinrich, 172 N.E. 
770, 340 Ill. 349; Peo. v. Kramer, 160 
N.E. 60, 328 111.512; Evans v. lilinois 
Surety Co., 1381 N.E. 262, 298 Ill. 101; 
Hann v. Dolan, 116 N.E. 642, 279 Ill, 


Mass.—Horan vy. 
805, 227 Mass. 142. 


Mich.—Battle Creek Public Schools 
v. Kennedy, 223 N.W. 359, 245 Mich. 
585. 


Neb.—State v. Morehead, 159 N.W. 
412, 100 Neb. 298. 


Okl.—Dabney v. Hooper, 249 P. 381, 
121 Ok1.193: 


Or.—State v. Goff, 221 P. 1057, 110 
Or. 349 [aff reh 218 P. 556, 110 Or. 
349]. 


N.W. 
Wood yv. Hustis, 17 


Swain, 116 N.E. 


Tex.—Dallas County Levee Impr. 
Dist. No. 6 v. Curtis, (Civ.App.) 287 
S.W. 301; Turbeville v. Gowdy, (Civ. 
App.) 272 S.W. 559. } 


Wash.—Corkery v. Hinkle, 217 P. 
47, 125 Wash. 671; State v. Tausick, 
ne P. 659, 64 Wash. 69, 35 L.R.A.N.S. 
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as the provisions are applicable®*® or not conflict- 
ing,®® or are not expressly varied, excepted,’ or 
subsequently amended.? Subsequent additions or 
modifications of the statute referred to may or may 
not become applicable, depending upon the nature 


‘of the reference made and the construction and op- 


eration of the statute referred to as modified.* 


Effect of title of act. Where the constitution re- 
quires the subject of an act to be expressed in its 
title,¢ an act may incorporate, by reference, por- 
tions of another act or other acts, provided they are 
germane to its title;> but no matter may be incor- 
porated by reference which could not be directly 
ineluded.® 


Continuation by reference. A statute passed for 
a special purpose and effective during named con- 
ditions and for a limited time may be extended by 
a later statute? to be effective without limit and 
without conditions,’ where the intent to do so is 
clear. It may be extended in its entirety or in 
part, or as to all of its subject matter or part there- 
of.1° A provision of the constitution that statutes 
in force at the time of its adoption, and not repug- 
nant thereto, shall remain in force until they are 
repealed or expire by their own limitation, does not 
operate as a reénactment, but as a continuation of 
such statute.1+ 


[§ 169] (2) Under Constitutional Provisions— 
(a) In General. The authorities as to the extent 
to which this method of legislation is permissible 
under the different constitutional provisions are 
somewhat conflicting and the cases in considerable 


STATUTES 


y 


[§§ 168-169 


tutional provision of this nature operating as a re- 
striction upon the power to legislate should receive 
a strict construction, and if an act is not strictly 
within the mischief sought to be provided against, 
it should not be held to be within the inhibition,** 
especially where to interpret the provision liter- 
ally would render many important acts void.'* 
Under a constititional provision prohibiting the 
legislature from adopting any system or code of 
laws by general reference to such system or code of 
laws,!® an act which refers to and adopts the pro- 
cedure contained in previous enactments of the leg- 
islature on the same subject matter in no way adopts 
a system or code of laws within the meaning of the 
prohibition.1® A constitutional provision that ev- 
ery law which imposes, continues, or revives a tax 
shall distinctly state the tax and the object to which 
it is to be applied, and it shall not be sufficient to 
refer to any other law to fix such tax or object, 
has been said to apply only to a general tax upon 
all the property of the state, and not to apply to 
a local tax upon a particular section;17 and, fur- 
thermore, under such a provision an act which is 
only an amendment to the general tax law of the 
state, and which imposes no tax or appropriates 
and applies no monéy to any object itself, is not 
invalid.*® 


Applicability of constitutional provisions. A con- 
stitutional provision to the effect that no law shall 
be revised, revived, or amended by reference to its 
title only, but that in such case the act revised, or 
section amended, shall be reénacted and published 


confusion.!? 


98. Turney v. Wilton, 36 Ill. 385; 
Yamron y. Rankin, (Tex.Civ.App.) 34 
$.W.(2d) 3860; State v. Tausick, 116 
Baer 64 Wash. 69, 35 L.R.A.N.S. 
802. 


99. U.S.—In re Binghamton Bridge 
Co., 3 Wall. 51, 18 L.Ed. 137, 30 How. 
Pr. (N.Y.) 346. 


Mont.—State v. Silver Bow County 
Dist. Ct., 272 P. 525, 83 Mont. 400. 


Tex.—Turbeville vy. Gowdy, (Civ. 
App.) 272 S.W. 559. 


Wash.—Corkery v. Hinkle, 217 P. 
47, 125 Wash. 671; State v. Tausick, 
a P. 659, 64 Wash. 69, 35 L.R.A.N.S. 


Wis.—Land, etc., Co. v. Brown, 40 
N.W. 482, 73 Wis. 294, 3 L.R.A: 472. 


Eng.—Atty.-Gen. v. Gaslight, etc., 
Cons: Ch, Diy 2L7. 


1. Warrington Waterworks Co. y. 
Longshaw, 9 Q.B.D. 145. 


2. Gadd v. McGuire, 231 P. 754, 69 
Cal.A. 347; Evans v. Illinois Surety 
Coy, 13 N.E. 262, 298 Tl. 101; Trim- 
mier v. Carlton, 296 S.W. 1070, 116 
Tex. 572 [aff (Civ.App.) 264 S.W. 
253]; Turbeville v. Gowdy, (Tex.Civ. 
App.) 272 S.W. 559. 


3. Construction of statutes incor- 
porated or referred to see infra § 624. 


4. See infra § 371. 


Subjects and titles of acts in gen- 
eral see infra §§ 371-420. 


5. Chicago Motor Club y. Kinney, 
160 N.E. 163, 329 Ill. 120. ; 


6. Chicago Motor Club v. Kinney, 
supra. 


7. U. S- ex rel. London v. Phelps, 


It is generally stated that a consti- | 


22 B.(2d) 288 [aff 14 F.(2d) 679, and 
eert den 48 S.Ct. 324, 276 U.S. 630, 72 
ioued. 741]; Flora v. Rustad, 8 F.(2d) 
35. 


8 Flora v. Rustad, supra. 
9. Flora v. Rustad, supra. 
10. Flora vy. Rustad, supra. 


II... State v. Hillis, 60 P. 136, 22 
Wash. 129. 


12. See infra §§ 170, 171. 


13. Peo. v. Lorillard, 31 N.E. 1011, 
135 N.Y. 285; ,Choate v. Buffalo, 57 
N.Y.S. 388, 39 App.Div. 379 [aff 60 N. 
E. 1108, 167 N.Y. 597]; Hurlburt v. 
Banks, 1 Abb.N.Cas. 157, 2 How.Pr. 
196 [aff 67 N.Y. 568, 1 Abb.N.Cas. 
172]; Hathaway v. Tuttle, 12 N.Y 
Wkly.Dig. 240 [aff 24 Hun 603]; Com. 
v. Alderman, 117 A. 551, 275 Pa. 483. 


14. Peo. v. Lorillard, 31 N.E. 1011, 
135 ‘N.Y. 285. 


_ Effect and consequences as affect- 
ing construction of constitutional 
ats tbe see Constitutional Law § 


15. See constitutional provisions. 


16. Campagna vy. Baton Rouge, 116 
So. 408, 165 La. 974. 


[a] Thus, under constitutional 
provision to the effect that the gen- 
eral assembly shall never adopt any 
system or code of laws by general 
reference to such system or code of 
laws, but in all cases shall recite at 
length the general provisions of the 
laws it may enact, it was held that 
a statute providing that ‘the word 
‘liquor’ or the phrase ‘intoxicating 
liquor’ wherever used in this act shall 
be construed to include alcohol, whis- 
ky, brandy, rum, gin, beer, ale, porter, 


at length,t® apphes only to such statutes as do in 


wine,” and further providing that 
“any spirituous, vinous, malt, or fer- 
mented liquor or liquids by whatever 
name called, as defined by federal 
legislation,” etce., was not invalid in 
toto as adopting as a part of the stat- 
ute the legislation of congress in vio- 
lation of the constitutional provision, 
since the latter part which refers to 
federal legislation is separable from 
that part which enumerates the liq- 
uors which are commonly accepted as 
intoxicating beverages, and _ that, 
though the objectionable part may be 
obnoxious to the constitution, on 
which question the court did not ex- 
press an opinion, the statute as a 
whole was not unconstitutional, and 
might be enforced in cases not fall- 
ing within the terms of the objection- 
able part. State v. Thompson, 108 
So. 5438, 161 La. 296; State v. Copola, 
102 So. 82, 157 La. 98; State v. Pete, 
96 So. 818, 153 La. 943; State v. 
Bass, 95 So. 714, 153 La. 269: State 
v. Hughes, 94 So. 702, 152 La. 929; 
State v. Rodgers, 94 So. 397, 152 La. 
790; State v. Whittaker, 94 So. 144, 
152 La. 639; State vy. Zeblit, 93 So. 
912, 152 La. 594; State v. ‘Lyons, 92 
So. 893, 152 La. 269; State v. Har- 
mon, 92 So, 893, 152 La. 269; State 
v. Crow, 92 So. 893, 152 La. 268; State 
v. Cleary, 92 So. 893, 152 La. 268; 
State v. Cleary, 92 So. 892, 152 La. 
“hi BE oO ge cba 1 92 So. 889, 152 
a. 259; ate v. Coco, 9 So. 
152 La. 241, Peay be 


17. Jones vy. Chamberlai 
72, 109 N.Y. 100. nat ND 


18. People ex rel. Broderick BS 
Goldfogle, 211 N.Y.S. 85, 213 Pece yi 
ae [aff 205 N.Y.S. 870, 123 Misc. 


19. See constitutional provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fact amend or revive other statutes. or matters re- 
ferred to therein,?° and has no application to the 
enactment of a new provision which incorporates 
or adopts provisions of prior laws,?! or to a pro- 


vision which merely extends the 


prior act making it apply to situations to which it 
A constitutional provision 
requiring that no bill or joint resolution shall have 
the force of law until it shall have been read three 
times on three several days? has been held not to 
apply and is not violated by legislation of this 


did not apply before.?2 


character.?* 


[§ 170] (b) Prohibiting Making Other Laws Ap- 
plicable by Reference. Where it is provided by con- 
stitution that no act shall be passed which shall 
enact that any existing law shall be deemed a part 
of, or applicable to, it except by inserting it there- 


Construction and application of 
constitutional prohibition against 
amendment or revision by, reference 
to title only see infra § 448 et seq. 


P ry “Amendment” defined see infra 
421. 


Construction and application of 
egqstitutional prohibition against 
auiending merely by reference see in- 
fra § 448 et seq. 


21. Cal—Ex p. Burke, 212 P. 193, 
190 Cal. 326; Peo. vy. Frankovich, 221 
P. 671, 64 Cal.App. 184. 


Fla.—Van Pelt v. Hilliard, 78 So. 
693, 75 Fla. 792, L.R.A.1918E 639. 


Idaho.—Boise City v. Baxter, 238 P. 
1029, 41 Idaho 3868. 


Tll.—Zeman y. Dolan, 116 N.E. 642, 
279 Ill. 295. See Peo. v. Exton, 131 
N.E. 275, 298 Ill. 119 (holding refer- 
ence statute free from constitutional 
objection). 


Kan.—State v. Howat, 191 P. 585 
107 Kan. 423; State v. Shawnee Coun- 
ty, 110 P. 92, 83 Kan. 199. 


La.—Campagna v. Baton Rouge, 116 
So. 403, 165 La. 974. See State v. 
Adams, 98 So. 402, 154 La. 873 (hold- 
ing statute not unconstitutional). 


Mo.—Brown v. State, 19 S.W.(2d) 
12, 16, 323 Mo. 138 (constitution pro- 
viding ‘no act shall be amended by 
providing that designated words 
thereof be stricken out, or that des- 
ignated words be inserted, or that 
designated words be stricken out and 
others inserted in lieu thereof; but 
. . . the act or section amended, 
shall be set forth in full as amend- 
ed”). 


Neb.—Sheridan Co. v. Hand, 210 N. 
W. 278, 114 Neb. 8138 (constitution 
providing ‘no law shall be amended 
unless the new act contain the sec- 
tion or sections amended’’). 


Tex.—Cameron y. Waco, (Civ.App.) 
8 S.W.(2d) 249. 


Wash.—State v. Tausick, 116 P. 651, 
64 Wash. 69, 35 L.R.A.N.S. 802. 


[a] Reference to extrinsic mat- 
ters to be determined by the opera- 
tion of other laws, for the purpose of 
fixing the application or the scope of 
the operation of the act in question 
(see supra § 166), does not offend 
against a constitutional provision 
that no act shall be amended by pro- 
viding that designated words thereof 
be inserted, or that designated words 
be stricken out, etc., except that the 
section is set forth in full as amend- 
ed. Brown v. State, 19 S.W.(2d) 12, 
323 Mo. 138. 


22. Quinlan y. Houston, 
Co., 34 S.W. 788, 89 Tex. 356. 


ete., R. 
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a part of it.?° 
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in,?® it was held in earlier cases that an act which 
purports to make previous enactments, or parts 
thereof, applicable without inserting them in the 
act is invalid.?¢ 
it was held, applies only when in a subsequent stat- 
ute another act is referred to, not to amend it,?7 but 
to give effect to the provisions of the new,?® or in 
other words, the new act must, by its express terms, 
provide that an existing law shall be made or deemed 
Also an exception was noted that 
such provision does not prohibit the subjecting of 


The restriction of the provision, 


a matter of special legislation to some provisions 


[a] Many statutes have the effect 
to enlarge or restrict the operation of 
others which do not purport to be 
amendments. Quinlan vy. Houston, 
etc., R. Co.; 34° S.W.°738, 89 Tex. 356. 


23. See supra § 47 et seq. 


24. Enactment by reference under 
constitutional provisions requiring 
reading of bills see supra § 53. 


25. See constitutional provisions. 


26. Ninth Ave. R. Co. v. New York 
EI. R. Co.; 3 Abb.N.Cas.-(N.Y.) 347 
(considering validity of’ same act as 
was in question in Patten y. New 
York Wii Rh. GO), IOLta hs) kactcen. Vv. 
New York El. R. Co., 3 Abb.N.Cas. 306 
[dism 67 N.Y. 484] (statute confer- 
ring same powers on a corporation as 
those granted in previous enactments 
to another corporation). 


[a] Purpose of constitutional re- 
quirement.—(1) The purpose of a con- 
stitutional provision of this nature 
is to insure that the purport of every 
statute shall appear on its face with 
sufficient clearness to enable the leg- 
islature to know what it was doing, 
and give notice to the community at 
large (Donohugh vy. Roberts, 15 Phila. 
(Pa.) 144. To same effect Grable v. 
Blackwood, 22 S/.W.(2d) 41, 180 Ark. 
311; Lyman y. Ramey, 242 S.W. 21, 
195 Ky. 223; Campbell v. State Bd. of 
Pharmacy, 45 N.J.Law 241 [aff 47 N.J. 
Law 347]; Peo. v. Lorillard, 31 N.E. 
1011, 185 N.Y. 285 (so that the pro- 
posed enactment might be understood 
by legislators of reasonable intelli- 
gence); Choate v. Buffalo, 57 N.Y.S. 
383, 39 App.Div. 379 [aff 60 N.H. 1108, 
167 N.Y. 597]; Peo. v. Bruning, 34 
N.Y.S. 1048, 89 Hun 124; Peo. v. Hoyt, 
7 Hun 39 [rev on other grounds 66 
N.Y. 606]) (2) or to prevent statute 
laws relating to one subject from be- 
ing made applicable to laws passed 
upon another subject, through igno- 
rance and misapprehension on the 
part of the legislature (Peo. v. Squire, 
14 N.E. 820, 108 N.Y. 593, 1 Am.S.R. 
893). 


27. See infra §§ 460, 461. 


28. Wells v. Buffalo, 14 Hun 438 
[aff 80 N.Y. 253]. 


29. Wells v. Buffalo, supra. 


30. Peo. v. Lorillard, 31 N.E. 1011, 
135 N.Y. 285; Jones v. Chamberlain, 
16 N.E. 72, 109 N.Y. 100; Matter of 
Union Ferry Co., 98 N.Y. 139 [rev 
on other grounds 32 Hun 82]; Peo. 
vy. Banks, 67 N.Y. 568; Matter of 
New York, 89 N.Y.S. 6, 95 App.Div. 
552; Matter of Buffalo Tract. Co., 49 N. 
Y.S. 1052, 25 App.Div. 447 [aff 50 N.E. 
1115, 155 N.Y. 700]; Peo. v. Bruning, 
34 N.Y.S. 1048, 89 Hun 124; Bergman 
v. Wolff, 11 N.Y.S. 591. See Curtin 


of general statutes of the state, for the forms of 
process and procedure necessary to accomplish the 
purpose of the special act, or make it necessary to 
reénact general laws whenever it is necessary to 
resort to them to carry into effect a special statute; 


v. Barton, 34 N.E. 1098, 139 N.Y. 505, 
54 N.Y.St. 812 (upholding statute de- 
fining the extent of powers conferred 
upon an officer by reference to stat- 
utes creating other offices). 


“This constitutional inhibition does 
not relate to mere matters of pro- 
cedure, but . » Where ‘the right 
is given, the duty declared, or bur- 
den imposed by the special statute, 
but the enforcement of the right or 
duty, and the final imposition of the 
burden, are directed to be in the form 
and by the procedure given by the 
other and general laws of the state,’ 
there is no violation of either the 
letter or the spirit of the constitu- 
tion.” In re Buffalo Tract. Co., 49 
N.Y.S. 1052, 1055, 25 App.Div. 447 [aff 
50 N.E. 1115, 155 N.Y. 700, and quot 
Peo. v. Banks, 67 N.Y. 568, 575]. 


[a] Reasons for rule.—(1) “Such 
cases are not within the letter or 
spirit of the constitution, or the mis- 
chief intended to be remedied. By 
such a reference the general statute 
is not incorporated into or made a 
part of the special statute. The right 
is given, the duty declared, or burden 
imposed by the special statute, but 
the enforcement of the right or duty, 
and the final imposition of the bur- 
den are directed to,.be in the form, 
and by the procedure given by the 
other and general laws of the state. 
Reference is made to such laws, not 
to affect or qualify the substance of 
the legislation or vary the terms of 
the act, but merely for the formal 
execution of the law. The evil in 
view in adopting this provision of 
the constitution, was the incorporat- 
ing into acts of the legislature by 
reference to other statutes, of claus- 
es and provisions of which the legis- 
lators might be ignorant, and which 
affecting public or private interests 
in a manner and to an extent not dis- 
closed upon the face of the act, a bill 
might become a law, which would not 


receive the sanction of the legisla- 


ture if fully understood. There is no 
evil of this or of any nature to be 
apprehended by the mere reference to 
other acts and statutes for the forms 
of process and procedure, for giving 
effect to a statute otherwise perfect 
and complete. It would be a serious 
evil to compel the engrafting upon 
and embodying in every act of the 
legislature all the forms and the de- 
tails of practice which may be neces- 
sarily resorted to to carry any one 
statute into effect, when the same 
proceedings are provided for by the 
general statutes of the state, and are 
applicable to hundreds of other cases, 
and with which the legislators may 
be supposed to be reasonably famil- 
jiar.’’ Peo, v. Banks, 67 N.Y. 568, 575, 
To same effect Bergman y. Wolff, 11 
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or as otherwise stated, where the purpose, meaning 
and full scope is apparent on its face, an act is 
valid although it may provide for actions or means 
for carrying its provisions into effect by reference 
to a course of procedure established by other acts 
of the legislature, or provide for ancillary proceed- 
ings to accomplish the purposes expressed in the 
act by a reference to general laws on the subject, 
so long as the act is complete and perfect in itself.*? 
The principle that other laws might be referred to 
and made applicable for the purpose of providing 


N.Y.S. 591. (2) “Any other construc- 
tion would produce most embarrass- 
ing results. . . +. To impose, aS a 
condition to the validity of such leg- 
islation, a requirement that all parts 
of the Small Cause Act shall be re- 
enacted whenever a new penal action 
is authorized, or that all the laws in 
force for laying taxes or assessments, 
and regulating the lien and providing 
for the collection thereof, shall be 
reproduced in every act which pro- 
vides for a new tax or a new public 
improvement, would unnecessarily 
embarrass legislation, introduce pro- 
lixity into our statutes, and some- 
times defeat the most salutary legis- 
lation by reason of the failure to 
comprehend in it some one of the 
many existing laws that might be 
necessary to carry into execution a 
legislative scheme fully delineated 
and expressed in the body of the act.” 


Campbell y. State Bd. of Pharmacy, 


45 N.J.Law 241, 245 [aff 47 N.J.Law 
347]. 


[b] If substance of special act is 
sought to be qualified by reference to 
another act, or if it is sought to limit 
or modify the terms of the act by 
such a reference, then this constitu- 
tional restriction applies. Matter of 
Buffalo Tract. Co., 49 N.Y.S. 1052, 25 
App.Div. 447 [aff 50 N.H. 1115, 155 N. 
Y. 700). 


[ec] Particular acts held valid: (1) 
Authorizing certain boroughs to con- 
struct sewers when the act shall have 
deen Submitted to the voters at a spe- 
cial election for that purpose in the 
manner provided in § 16. Kennedy v. 
Belmar, 38 A. 756, 61 N.J.Law 20. 
(2) Authorizing lessees of ferries to 
acquire right to use piers “in the 
manner and by the proceedings pro- 
vided by law for acquiring title to 
lands for railroad use,” ete. Matter 
of Union Ferry Co., 98 N.Y. 139 [rev 
on other grounds 32 Hun 82]. (3) 
Authorizing street railway companies 
to merge with other horse or street 
railway companies in the same man- 
ner provided by statute for the merg- 
er and consolidation of horse railway 
companies. In re Trenton St. R. Co., 
(N.J.Ch.) 47 A. 819. (4) Conferring 
on corporations the powers of con- 
demnation granted by general laws. 
De Camp v. Hibernia Underground R. 
Co., 47 N.J.Law 43. (5) Directing 
that the assessment of taxes should 
be made, levied, and collected in a 
manner provided by general laws. 
Peo. v. Banks, 67 N.Y. 568. (6). Es- 
tablishing municipal court and. pro- 
viding that “the process, pleadings, 
practice, trial by the court or by jury, 
fees, costs, and disbursements, judg- 
ment by action or confession, and 
proceedings thereon, shall be the 
same as are now provided by law for 
justices’ courts, except as otherwise 
provided.” Bergman vy. Wolff, 11 
N.Y.S. 591. (7) Giving investigating 
committee power to compel attend- 
ance of witnesses in same manner as 
a court of record. Peo. v. Learned, 
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vision. 


5 Hun (N.Y.) 626. (8) Giving. re- 
corder authority to hold courts. of 
special sessions. Peo. v. Wilber, 1% 
N.Y.S:, 435 [aft 61 Hun 620]. | (9). In- 
validating certain consents given by 
local. authorities to railways, when- 
ever the latter obtained the consent 
of the owners of property adjoining 
improvements ‘as provided by law.” 
Matter of Buffalo Tract. Co., 49 N.Y.S. 
1052, 25. App.Div. 447 [aff 50 N.E. 
11d'5) 1557 NY. 700). :-(10). Providing: 
“all general laws. or special acts in 
relation to sewers applicable at the 
time of the passage of thisact . . . 
Shall apply,’ ete. Peo. vy. Bruning, 
84 N.Y.S. 1048, 89 Hun 124. (11) Pro- 
viding penalty created to be recovered 
in the same manner provided by the 
statutes of the state for the recovery 
of penalties in other qui tam actions. 
Campbell v. Board of Pharmacy of 
New Jersey, 45 N.J.Law 241 [aff 47 
N.J.Law 347]. (12) Special act pro- 
viding for addition to park and pro- 
viding that ‘‘all provisions of law re- 
lating to the taking of private prop- 
erty for public streets or places 
+ » + are hereby made applicable,” 
etc. Matter of New York, 89 N.Y-S. 6, 
95 App.Div.. 552. (13) Imposing 
bounty tax which provided that all 
provisions of law existing at the time 
of the passage of the act in question, 
for the assessment, levying, enforce- 
ment and collection of taxes, ete, 
should apply to taxes provided for by 


the act. Jones v. Chamberlain, 16 
N.B72;) 109) N.¥.° 1:00; 
[d] Act held invalid.—Granting 


firemen the same tax exemptions “as 
now are or hereafter may be allowed 
to members of the national guard.” 
Christie vy. Bayonne, 5 A. 805, 48 N.J. 
Law 407. 


[e] Act merely affecting prior 
acts is not on that account within the 
prohibition. Hathaway vy. Tuttle, 12 
N.Y.Wkly.Dig. 240 [aff 24 Hun 608]. 


31. Christie v. Bayonne, 5 A. 805, 
48 N.J.Law 407; De Camp v. Hibernia 
Underground R. Co., 47 N.J.Law 43; 
Campbell y. State Bd. of Pharmacy, 
45 N.J.Law 241 [aff 47 N.J.Law 347]: 
a ein St. ReCo,, (ONT ChHK47 


32. Peo. v. Lorillard, 31 N.E. 1011, 
135 N.Y. 285, 291; Choate v. Buffalo. 
57 N.Y.S. 388, 39 App.Div. 379 [aff 
60 N.Je. 1108, 167 N.Y. 597]; Peo. v. 
Bruning, 34 N.Y.S. 1048, 89 Hun 124: 
Hurlburt vy. Banks, 1 Abb.N.Cas. 157, 
52 How.Pr. 196 [att 67) aN. Yet 568)" 1 
Abb.N.Cas, 172]. See Hathaway v. 
Tuttle, 12 N.Y.Wkly.Dig. 240 [aft 24 
Hun 603] (holding statute referring 
to another for the purpose of fixing 
rate of tolls was not invalid). 


_ “When a Statute in itself and .by 
its own language grants some power, 
confers some right, imposes some 
duty, or creates some burden or ob- 
ligation, it is not in conflict with this 
constitutional provision because it 
refers to some other existing statute, 


[§ 170 


for matters of procedure was held not to be con- 
fined to the adoption of rules of procedure estab- 
lished by general laws, and an act which refers to 
some existing statute,-general or local, for the pur- 
pose of pointing out.the procedure,?? or some ad- 
ministrative detail,?? necessary to its execution, has 
been held not in conflict with this constitutional pro- 
Also it has been held that, where the ref- 
erence adds nothing to the force or effect of the 
act, it will not be construed so as to nullify .the 
act,?* and aceordingly an act which by express pro- 


general or local, for the purpose of 
pointing out +he procedure, or some 
administrative detail, necessary for 
the execution of the power, the en- 
forcement of the right, the proper 
performance of the duty, or the dis- 
charge of the burden or obligation.” 
Peo. v. Lorillard, supra. 


[a] Acts held not invalid under 
this provision:* (1) Authorizing city 
to acquire lands for approaches to 
public parks, and providing that same 
shall be maintained and improved by 
park commissioners as existing parks, 
as provided in former act. Choate v. 
Buffalo, 67 NuY.sS: 2883). 2890 ADDeDive 
379 [aff 60 N.E. 1108, 167 N.Y. 597]. 
(2) Authorizing city to acquire lands, 
which refers to another special act 
authorizing the city to construct an 
aqueduct, for the procedure by 
which the lands are to be obtained. 
Peo.’ v.. Lorillard; 31_N.B. 101%;-.135 
N.Y. 285. (3) Special act referring 
to the charter of the city to provide 
the method of imposing a tax and 
the manner of its assessment and col- 
lection. Hurlburt v. Banks, 1 Abb. 
N. Cas: :-157,.52) How.Pr._ 196. Eaft- 767 
N.Y. 568, 1 Abb.N.Cas. 172]. 


[b] Local acts may be sufficiently 
well known that legislators may be 
supposed to be even more familiar 
with their provisions than many gen- 
eral laws. Peo. v. Lorillard, 31 N.E. 
LO}1 235 Nive. 285: 


[ce] Sanitary Code originally pro- 
mulgated by metropolitan board of 
health and continued in force and ex- 
tended by subseauent legislation does 
not come within the purview of this 
constitutional provision, as it was 
not an existing law of the state, with- 
in the meaning of that section. Peo. 
Mes Davis, 79 N.Y.S. 747, 78 App.Div. 


33. Peo. v. Lorillard, 31.N.%. 1011, 
135 N.Y. 285; Ghoate v. Buffalo, 57 
N.Y.S. 383, 39 App.Div. 379 [aff 60 N. 
E..1108, 167 N.Y. 597]; Peo. v. Brun- 
ing, 34 N.Y.S. 1048, 89 Hun 124.. 


34. In re Haynes, 22 A. 926, 54 N.J. 
Law 6; Weinckie v. New York Cent., 
ete,, R. Co., 15 N.Y.S. 689, 61 Hun 619 
aff 31 N.E. 625, 133 N.Y. 656]: Peo. 
v. Partridge, 13 Abb.N.Cas. «CNY. 
410; Kauffman y. Jacobs, 4 Pa.Co. 
462; Krause v. Pennsylvania R. Co., 
4 Pa.Co. 60, 20 Wkly.N.C. 111. 


[a] Reference by way of example 
or illustration as in a section enact- 
ing that plaintiff's declaration in as- 
sumpsit and trespass shall consist of 
a concise statement of plaintiff’s de- 
mand, as provided by the fifth section 
of the act of the twenty-first day of 
March, 1806, which, in the action of 
assumption, shall be accompanied by 
copies of all notes, contracts, book en- 
tries or a reference to records, etc., 
can not render the section invalid 
where the act is complete without the 
aid of the act to which reference is 
made. Krause y. Pennsylvania R. 
Co., 4 Pa.Co. 60, 20 WklyN.C. 111. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


§§ 170-171] 


vision leaves certain matters relative to its execu- 
tion and enforcement to be governed by existing 
laws, which it appears would have been applicable 
anyway and aside from such express provision,?® 
or which in effect accomplishes the same result, 
although in terms it purports to incorporate the 
provisions of prior laws,*® is not invalid as being 
within the meaning of the constitutional provision. 
In the same manner an act which preserves, or dis- 
claims any intent to abrogate, existing laws, or dis- 
turb the condition of things further than is indis- 
pensable to carry into effect the main purpose of 


35. Weinckie v. New York Cent., 
ete., R. Co., 15 N.Y.S. 689, 61 Hun 619 
faft Si NB: 625, 133 N.Y. 656). 


fa] Illustration.—Where it is pro- 
vided under existing laws the manner 
in which damages shall be ascer- 
tained when property is taken by the 
eity for public improvements, an act 
which extends the: authority of the 
city to close property, leaving the 
damages to be ascertained by existing 
laws, does not make the existing laws 
referred to a part of the act, but 
merely leaves their previous applica- 
tion unaltered. Weinckie v. New 
York Cent., etc., R. Co., 15 N.Y.S. 689, 
61 Hun 619 [aff 31 N.E. 625, 133 N.Y. 
656}. 


36. McCarthy v. Walter, 152 A. 
175, 107 N.J.Law 223; In re Haynes, 
22 A, 923, 54 N.J.Law 6. 


[a] Substitution of officers.—(1) 
Where an act directed mayors of 
cities of the first class to appoint 
street and water commissioners, and 
further provided that such commis- 
sioners shall have all the powers and 
capacities theretofore vested by ex- 
isting legislation in boards or officers 
having charge and control over the 
Streets or the water supply of such 
cities, the court in considering the ap- 
plicability of a constitutional provi- 
sion of this nature to the act in ques- 
tion said: “It can never be applica- 
ble where there is a mere substitution 
of one officer in the place of another. 
Official authority resides in the office 
and not in the incumbent, the conse- 
quence being that a change in the 
mode of appointment to such office 
does not affect its powers, and the 
new appointee will become possessed 
of the right to exercise all such pow- 
ers by the sheer force of his incum- 
benecy and without any legislative 
declaration to that effect. When an 
act provided that the justices of this 
court should, ex-officio, become mem- 
bers of the Orphans’ Court, Common 
Pleas and Quarter Sessions, it was 
not deemed necessary to define the 
powers they thereby acquired. It was 
never doubted that each Supreme 
Court justice became at once invested 
with all thhe prerogatives exercisible 
by any member of the respective 
courts just designated. If a statute 
were to be enacted requiring each 
mayor in each city of the state to be 
chosen by its common council, no one, 
it is presumed, would deny that every 
of such officers would, by mere in- 
tendment of law, be entitled to ex- 
ercise all the authorities theretofore 
resident in such offices. In the in- 
stance before us the incumbents of 
the offices appertaining to the streets 
and the water supply were, by legis- 
lative decree, discharged and_ the 
-mayor’s appointees took their place, 
and by force of that substitution such 
‘appointees became entitled to per- 
form every function and to exercise 
every power that had been legally 
performed or exercised by their pred- 
ecessors. In such a transaction the 
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offices themselves undergo no change; 
what is changed is the method of the 
appointment of their incumbents. 
From this view it necessarily follows 
that this legislative grant to these 
new Officials of the power which had 
been possessed by their predecessors, 
is altogether useless and nugatory; 
that the same state of affairs would 
exist without it as with it, and from 
this conclusion it also necessarily fol- 
lows that the presence of such a leg- 


islative grant in the statute under 
consideration cannot invalidate the 
statute. The statutory provision un- 


der criticism effects nothing, the re- 
sult being that it cannot be said to 
do what this constitutional clause 
prohibits—that is, to enact that any 
existing ‘law shall be applicable’ to 
the act in which it is found.” In re 
Haynes, 22 A, 923, 54 N.J.Law 6, 26 
(2) In the same manner other acts, 
with the object of conferring certain 
powers specified in the act referred 
to upon officers named, have been held 
not unconstitutional as incorporating 
existing laws without inserting appli- 
cable parts. McCarthy v. Walter, 
152 A. 175, 107 N.J.Law 223 (statute 
abolishing offices of boulevard com- 
missioners, and giving park commis- 
sion powers vested by law in boule- 
vard commissioners); Mortland vy. 
Christian, 20 A. 673, 52 N.J.Law 521 
(statute concerning reorganization of 
boards of chosen freeholders in coun- 
ties of the first class and provid- 


ing “all laws, either general, spe- 
cial, or private, now in force . 
shall apply,” was valid). But see 


Donohugh vy. Roberts, 15 Phila. (Pa.) 
144, 146 (holding statute providing 
“the receiver of taxes therein shall 
have all the powers and privileges, 
and be subject to all the duties 
and liabilities, conferred or imposed 
upon the collector of delinquent or 
outstanding taxes, by any and all acts 
of assembly heretofore passed,” etc., 
was invalid under constitutional pro- 
vision that ‘no law shall be revived, 
amended, or the provisions thereof 
extended or conferred, by reference 
to its title only’). (8) Complemen- 
tary and additional powers conferred 
at the same time there is a substi- 
tution of officers does not necessarily 
have the effect of creating a new of- 
fice and thus rendering the act inval- 
id because it also confers the powers 
of the existing office. In re Hayes, 
22 A. 923, 54 N.J.Law 6. 


37. Peo. v. Hayt, 7 Hun 89, 41 [rev 
on other grounds 66 N.Y. 606] (act 
dividing town and providing that “all 
laws in force at and from the time of 
the passage of this act, applicable to 
the town of Fishkill as now existing 
shall apply to the town of Fishkill as 
hereby continued,’ was valid). See 
Kerr v. Dougherty, 79 N.Y. 327 [aff 
17 Hun 341 (mod on other grounds 
59 How.Pr. 44)] (where validity of 
special act chartering corporation and 
authorizing it to take and hold prop- 
erty subject to existing laws and to 
laws relating to devises and bequests 
by last will and testament, was not 
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the act,?7 or a provision excluding from the opera- 
tion of the act those cases where some other spe+ 
cific law is applicable,?* were held not to make’ the 
laws referred to a part of such act. in contravention 
of the inhibition. 
ing acts coming within the exceptions noted,?® have 
also departed from the rule originally announeed, 
that an act which purports to make previous en- 
actments, or parts thereof, applicable without ins 
serting them in the act is invalid, *° and reach ae 
contrary coneclusion.*! 


[§ 171] (c) Prohibiting Extension or Conferring 


More recent. cases, while uphold-~ 


questioned). 


38. Peo. v. Van De Carr, 44 N.E- 
1040, 150 N.Y. 439. 


[a] Reason for rule.-—The purpose 
of such a provision is not to make 
existing laws applicable in the cases 
mentioned therein, but to exclude 
from its operation such cases where 
other provisions have been made, or 
in other words, it defines its scope 
and effect by excluding from its op- 
eration any offenses that may have 
been included in the language em-= 
ployed which are punishable by any 
then existing law. Peo. v. Van De 
Carr, 44 N.E. 1040, 150 N.Y. 439. 


39. Hutches v. Borough of Hoho- 
kus, 81 A. 658, 82 N.J.Law 140 (stat- 
ute providing that in case of condem- 
nation the mode of procedure shall 
be that provided by Act March 20, 
1900); Smith v. Willetts, 79 A. 1038, 
81 N.J.Law 370 (statute regulating 
the taking, planting, and cultivating 
of oysters and clams on certain lands, 
and providing that the provisions of 
the general oyster laws respecting 
the forfeiture of leases and the re- 
moval of oysters shall apply as a’ 
remedial procedure). 


40. See supra note 26. 


Scharf v. Reiser, (N.J.Sup.) a1 
A} 642: TexasiCo,, iv. Dickinson, 75 A. 
808, 79, N.J.Law 292. 


[a] Acts held not invalid within 
the meaning of provision: (1) Defin- 
ing “disputes involving the domesti¢ 
relation,’ to mean all complaints for 
violation of the Disorderly Persons 
Act of 1898. Scharf v. Reiser; (NiJ: 
Sup.) 91 A. 642. (2) Imposing same 
taxes, fines, penalties, licenses, ete.,; 
on corporations of another state or 
nation doing business within the state 
as are imposed by such other state 
or nation on the corporations of the 
state doing business in such other 
state or nation. Texas Co. v. Di¢kin~ 
son, 75 A. 803, 79 N.J.Law 292.! (3) 
Providing for service of a summons 
and complaint without the state with- 
out an order, in cases specified in a 
certain other section of the Code. 
American Bank v. Goss, 198 N:-Y:S. 
857, 204 App.Div. 759 [rev on othér 
grounds 142 N.E. 156, 236 N.Y. 488]. 
(4) Rehabilitation Law, which,. 
among other things, accepts the Unitt 
ed States appropriation for aid in vo-~ 
cational rehabilitation, and provides 
for codperation of the federal goyve 
ernment in carrying out the. act. 
Watkinson v. Hotel Pennsylvania, 187 
N.Y.S.°278, 195 App.Div. 624 [aff 132 
N.E. 889, 231 N.Y. 562]. (5) Relat— 
ing to government of cities by coun- 
cil and manager, and providing that 
various other statutes shall be deemt 
ed a part of statute. Balm v. City of 
Cape May, 127 A. 577, 3 N.J.Mise.R- 
172 [aff 127 A. 923, 101 N.J.Law 2207. 


[b] Act in nature of amendment. 
—(1) The provision of the constitu- 
tion that no act shall provide that 
any existing law, or any part there- 
of, shall be made or deemed a part 
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of Laws by Reference. 


A constitutional provision 
ta the effect that no law shall be revived, amend- 
ed, or provisions thereof extended or conferred by 
reference to its title only, but so much thereof as is 


STATUTES 


revived, amended or conferred shall be reénacted 


of said act, or shall enact that any 
existing law, or part thereof, shall 
be applicable, except by inserting it 
in such act, does not apply to an act 
purporting to amend existing laws. 
Peo. v. Squire, 14 N.E. 820, 107 N.Y. 
593, 1 Am.S.R. 893; Peo. v. McKay, 
16 N.Y.S. 600, 72 App.Div. 527; Peo. 
v.. Buffalo Cold Storage Co., 185 N.Y.S. 
790, ‘113 Misc. 479. (2) Accordingly, 
a new law may be made applicable 
ta an old one without incorporation 
of the old law, the new law being in 
such case in the nature of an amend- 
ment (Peo. v. Buffalo Cold Storage 
Co., supra), (8) as where an act re- 
peals penalties under existing laws 
and creates a new penalty for such 
old laws (Peo. v. Buffalo Cold Stor- 
age Co., supra). (4) Also an act ex- 
tending boundaries of city was not 
invalid because it provided that pre- 
wious provisions of laws in relation 
to. the city should extend over the en- 
larged territory, being in the nature 
of an amendment of the previous 
charter of the city. Peo. v. McKay, 
76 N.Y.S. 600, 72 App.Div. 527. 


{c], Word “applicable” as used in 
the. constitutional provision does not 
mean “relevant,” but rather “to bring 
into actual contact with,” and where 
a new penalty is created for existing 
Jaws, the new law is made applicable 
ta the old, but the old law is not 
made applicable to the new. Peo. v. 
Buffalo Cold Storage Co., 185 N.Y.S. 
790, 1138 Misc. 479. 


42. See constitutional provisions. 
See also infra §§ 447 et seq, 560. 


{a] Purpose of provision.—‘“As 
said in substance in many of the 
cases, the purpose of such limitations 
asthis . . . is that statutes shall 
earry on their face sufficient that, by 
an inspection, their import may be 
known. This purpose is everywhere 
admitted to be salutary. It was to 
prevent evils broadly referred to as 
‘blind legislation,’ manifested in a 
number of ways. Amendments were 
made by merely striking out or insert- 
ing a phrase or word. Statutes re- 
pealed, and perhaps for that reason 
omitted from compilations, were re- 
wived by reference to title only, Ex- 
isting laws or provisions of laws of 
the same or other jurisdiction were 
adopted by mere reference. All of 
these legislative practices frustrated 
the broad purpose of these constitu- 


tional limitations and _ constituted 
‘blind legislation.’ In developing 
the. remedy, restriction was _ first 


placed upon reviving or amending, 
or revising or amending by refer- 
ence to title only. This provision, 
as correctly construed by the courts, 
cured only some of the evils of ‘blind 
legislation.’ It did not touch ‘refer- 
ence statutes,’ for such did not amend, 
revise or revive. The existing law 
was left to operate just as it did be- 
fore. Its scope was merely enlarged 
in one way or ‘another. It requires 
no argument to demonstrate that 
courts have no power to restrict leg- 
islative practice, even by consulting 
the mischief intended to be avoided, 
by declaring an act void when the 
language of the Constitution does not 
make it so, To complete the remedy, 
the restriction upon extensions was 
inserted. Here was language broad 
enough to effectuate the purpose, but 
so broad as to lead, if literally fol- 
lowed, to absurd results in hampering 


legislation. So construction was 
properly resorted to, not to defeat the 
true purpose of the provision, but to 
give it a reasonable and practical 
application. Thus arose the Arkansas 
rule of distinction, and possibly the 
Kentucky rule.’ State v. Armstrong, 
243 P. 333, 353, 31 N.M. 220. 


43. Ala.—Hutto v. Walker County, 
64 So. 313, 185 Ala. 505, Ann.Cas.1916B 
372: Ray v. State, 127 So. 799, 23 Ala. 
App. 357 [cert den 127 So. 800, 221 
Ala. 58]; Weaver v. State, 125 So. 
800, 23 Ala.App. 353; 125 So. 801, 23 
Ala.App. 353 [cert den 125 So. 801, 
220 Ala. 452]; State v. Lamar, 59 So. 
737, 5 Ala.App. 259 [rev on other 
grounds 59 So. 473, 178 Ala. 77]. 


Ark.—Winton v. Bartlett, 27 S.W. 
(2d) 100, 181 Ark. 669; Peo, v. Street 
Impr. Dist. No. 340, 252 S.W. 616, 159 


Ark. 569;, Farris vy. Wright, 250 S.W. 
889, 158 Ark. 519; Harrington v. 
White, ,199>-S.W. 92, 1381 Ark. 291; 


Watkins v. Bureka Springs, 4 S.W. 


884, 49 Ark, 131. 
Colo.—Terminal Drilling Co. v. 
Jones, 269 P, 894, 84 Colo. 279; Den- 


ver_Circle R. Co, v. Nestor, 15 P. 714, 
10 Colo. 403. 


Ky.—Hart v. Commonwealth, 269 
S.W. 300, 207 Ky. 343; Lyman v. Ra- 
mey, 242 S:W. 21, 195 Ky. 223. 


N.M.—State v. Armstrong, 
333, 31 N.M. 220. 


“Where a statute ‘by its own lan- 
guage grants some power, confers 
some right or creates some burden 
or obligation,’ it is not in conflict with 
the Constitution, although it may re- 
fer to some other existing statute for 
the purpose of pointing out the pro- 
cedure in executing the power, en- 
foreing the right, or discharging the 
burden.” Harrington v. White, 199 
S.W. 92, 181 Ark. 291, 297. 


“When a new right is conferred 
or cause of action given, the provi- 
sions of the Constitution quoted re- 
quire the whole law governing the 
remedy to be reénacted in order to 
enable the court to effect its enforce- 
ment,’ but . if the statute ‘is 
original in form, and by its own lan- 
guage grants some power, confers 
some right, or creates burden or obli- 
gation, it is not in conflict with the 
Constitution, although it may refer 
to some other existing statute for the 
purpose of pointing out the procedure 
in executing the power, enforcing the 
right, or discharging the burden.’” 
Farris v. Wright, 250 S.W. 889, 890, 
158 Ark, 519. 


[a] Acts held not within prohibi- 
tion: (1) Act adopting for cities and 
towns the method of procedure for 
calling in outstanding warrants pro- 
vided for counties in like cases. Wat- 
kins v. Eureka Springs, 4 S.W. 384, 
49 Ark. 181. (2) Act authorizing state 
highway commissioner to construct 
bridge on state highway and embody- 
ing for procedural purposes. other 
acts by reference to title only (Acts 
[1927] p 282; Const. art 5 § 28). Con- 
nor v. Blackwood, 2 S.W.(2d) 44, 176 
Ark. 1389. (8) Act conferring same 
powers on court thereby created as 
those exercised by other courts un- 
der acts referred to, was held to he 
in no sense an amendatory or revival 
act, and not to extend or confer the 
provisions of other laws. State v. 


243 P. 


(gam 


and published at length,*? is generally held not to 
extend to those statutes where the reference is mere- 
ly to a matter of procedure necessary for the en- 
forcement, of the statute,+? at least where the act 


~ — 


Murphy, 101 So. 465, 211 Ala. 663. (4) 
Act giving liens to oil well laborers 
and providing that “in perfecting and 


enforcing the right herein given, the 


procedure indicated in the laws of this 
state, and the remedies and rights 
given, in the statutes of and concern- 
ing ‘Liens and Mechanics’... . 
shall apply,’ etc. Terminal Drilling: 
Co. v. Jones, 269 P. 894, 84 Colo. 279. 
(5) Act creating district wherein live 
stock is to be prevented from running 
at large, and providing that if the 
owner of stock taken up is not known, 
the stock shall be deemed to be strays, 
and dealt with as provided in the 
estray law. Harrington v. White, 199 
SW... 92,1381 Ark. 2912. (6), Act fixing 
the parties who might contest a stock 
law election, the bonds to be_pro- 
vided, and the court to have jurisdic- 
tion of such proceedings, and refer- 
ring to the statutes regulating con- 
tests of election of constables for oth- 
er details as to the proceeding. Hutto 
v. Walker County, 64 So. 313, 185 Ala. 
505, Ann.Cas.1916B 372. (7) Act for- 
bidding transportation of more than 
five gallons of “‘any of the liquors or 
beverages, the sale or possession, or 
transportation of which is now pro- 
hibited by law.’ Dixon v. State, 124 
So. 506, 23 Ala.App. 279 [cert den 124 
So. 507, 220 Ala. 220]. (8) Act plac- 
ing under general law drainage dis- 
trict created by special act. Winton 
v. Bartlett, 27 S.W.(2d) 100, 181 Ark. 
669. (9) Act providing for annexation 
of territory to original street im- 
provement districts in cities and 
towns, and providing that improve- 
ments be made under laws applicable 
to the original districts without re- 
enacting such laws. Poe v. Street 
Improvement Dist. No. 340, 252 S.W. 
616, 159 Ark. 569. (10) Act providing 
for payment by state of road im- 
provement districts’ indebtedness out 
of appropriation previously made. 
Grable v. Blackwood, 22 S.W.(2da) 41, 
180 Ark. 311. (11) Stock law refer- 
ring to general laws of state to fix 
penalties. State v. Burchfield, 117 So. 
483, 218 Ala. 8 [answers to questions 
Sasiemene: to 117 So. 485, 22 Ala.App. 


[b] Act which in fact reénacts 
and republishes in ful] the provisions 
of the prior act, and which constitutes 
an act complete and capable of en- 
forcement in itself, is valid, under 
such a constitutional provision, 
Street v. Hooten, 32 So. 580, 131 Ala. 
492; Barnett v. McCray, 277 S.W. 45, 
169 Ark. 838. 


[c] Limits of application of pro- 
vision.—The constitutional provision 
that “no law shall be extend- 
ed _ or conferred by reference to its 
title only, but so much thereof as is 
- + . extended or conferred, shall 
be reénacted and published at length,” 
is directed against the practice of 
amending statutes by referring to 
the title, and then declaring that cer- 
tain words and phrases appearing in 
certain lines and sections be stricken 
out, and certain other words and 
phrases inserted therein; or to the 
practice of extending, at different ses- 
Sions of the legislature, the operation 
of a special statute, enacted for a 
certain town or locality, 
towns or localities by reference to its 
title only, as where it is declared “an 
act concerning certiorari to justices 
and probate courts . . . being a 


For later cases, developments and changes in the law see Annotations, same title and section number, - 


. 


to other’ 


is independent and complete in itself;44 and such 
adoption by reference may include references to 
local as well as general laws.t® The provision does 
not prohibit the adoption by reference in a new and 
independent act of the whole or a part of an exist- 
ing law which is not thereby amended, or altered 
in the least.*® Also a reference to a previous en- 
actment for the purpose of making it clear that the 
provisions of the former act are not to be affected 
in any way, and that the new act is to be entirely 
separate and distinct and wholly independent of it, 
does not extend or confer any of the provisions of 
the existing law within the meaning of the prohibi- 
tion.**7 However, a reference to existing laws for 
the determination of positive and substantial rights 
thereby conferred or taken away is prohibited.‘8 


In Oklahoma, under a similar provision of the 
constitution,*® it is held that the inhibition of the 
provision is one against extending the provisions of 
an act by a reference only to the title of the act,®° 


deceased 
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and where an act is original and complete in itself 
and. the privileges intended to be conferred are 
clear,°* or where the act does not on its face pur- 
port to do any of the things prohibited by the eon- 
stitution,®? it is valid; and a reference to existing 
laws by number for the purpose of making them 
applicable, without mention of the title of the laws 
referred to, does not render the act invalid under 
the restriction.®? 


In Pennsylvania under a substantially identical 
provision®* it has been held that an act purporting 
to extend the operation of the provisions of a pre- 
vious enactment by mere reference thereto,®® or to 
incorporate or make applicable those provisions in 
the same manner,°® is violative of the constitutional 
mandate and void; and under such a provision the 
provisions of the prior act sought to be so extended 
must be reénacted and republished in full.57 How- 
ever, the provision cannot be invoked to avoid an 
act, in which no reference is made to the title of 


affected | into stock without nominal or par 


special act applied to Gilpin County 
alone,” be extended and made applica- 
ble to Boulder County, but such a pro- 
vision extends no further than to 
amendments by implication, and is 
not intended to apply alike to all 
legislative enactments, including 
those wherein a reference to general 
laws becomes necessary for the 
means of enforcing and carrying an 
act into effect, as where in an act im- 
posing a tax upon a new. subject 
reference is made to the general laws 
for the numerous details of proceed- 
ing and forms providing for the valu- 
ation of property, the levy of assess- 
ments and collection of taxes; and 
thus an act providing that superior 
courts shall, within the cities and 
towns for which they are created, 
have concurrent jurisdiction with the 
district court, and that the proceed- 
ings, practice, and pleadings therein 
shall be the same as in the latter 
court, is not in violation of the con- 
stitutional provision. Denver Circle 

pu@ousye Nestor, L5ePh- TIA. TL 3919; 
10 Colo. 403. 


44. State v. Burchfield, 117 So. 483, 
218 Ala. 8 [answer to certified ques- 
tion conformed to 117 So. 485, 22 Ala. 
App. 502]; State v. Murphy, 101 So. 
465, 211 Ala. 663; Ex p. Pollard, 40 
Ala. 100; Minton vy. Bartlett, 27 S.W. 
@d) 100, 181 Ark.” 669;: Grable | 'v. 
Blackwood. 22 S.W.(2d) 41, 180 Ark. 


311, 319. See Savage v. Wallace, 51 
So. 605, 165 Ala. 572 (dictum). 
“An act complete in itself, and 


which would not mislead the members 


‘of the Legislature, is not within the 


evils to be remedied. by this provision 
of the Constitution, and cannot be 
held to be prohibited by it without 
violating its plain intent.” Grable v. 
Blackwood, supra. 


45. Lyman v. Ramey, 242 S.W. 21, 


195 Ky. 223; State v. Armstrong, 243 
P. 333, 31 N.M. 220. 
46. Clark v. Commonwealth, 272 


S.w. 430, 209 Ky. 184; Hunter v. City 
of Louisville, 265 S.W. 277, 204 Ky. 
562; Lyman y. Ramey, 242 S.W. 21, 
195 Ky. 2238. 


47. Wunter v. City of Louisville, 
252 S.W. 119, 199 Ky. 834. 


4g. Farris v. Wright, 250 S.W. 
889, 158 Ark. 519; State v. Armstrong, 
243 P. 338, 31 N.M. 220. 


[a] hus (1) an act abolishing the 
estate of curtesy and giving the hus- 
band the same interest in his deceased 
wife’s estate that a wife has in her 


husband's estate, 
substantial rights and was held in- 
valid under the constitutional provi- 
sion. Farris v. Wright, 250 S.W. 889, 
158 Ark. 519. (2) An act providing 
that ‘“‘the penal provisions of the Na- 
tional Prohibition Act are hereby 
adopted as the law of this state,” 
and further that “all acts or omis- 
sions prohibited or declared unlawful 
by the Highteenth Amendment ... 
are hereby prohibited and declared 
unlawful and violations thereof are 
subject to the penalties provided in 
the National Prohibition Act,” dealt 
with positive and substantial rights 
and was held invalid under the con- 
stitutional provision. State v. Arm- 
strong, 243 P. 333, 31 N.M. 220, ~ 


49. Const. art V § 57. 


50. Edmonds v. Town of Haskell, 
247 7P. 15; 121..Ok1.. 18  Lerror,..dism 
47 S.Ct. 246, 273 U.S. 647, 71 L.Ed. 
821]; Bocox v. Town of Bixby, 247 
P. 20, 114 Okl. 269. 


51. Edmonds v. Town of Haskell, 
247 P. 15, 121 Okl. 18 [error dism 47 
S.Ct. 246, 273 U.S. 647, 71 L.Ed. 821]; 
Bocox v. Town of Bixby, 247 P. 20, 
114 Okl, 269. 


“Tf a law is in itself complete and 
intelligible, and original in form, it 
does not fall within the meaning and 
spirit of the Constitution.” Town of 
Haskell v. Edmonds, 
Okl. 44, 46. 


52. Town of Haskell v. Edmonds, 
supra. See Turner v. Cox, 280 P. 568, 
138 Okl. 225 (law providing for di- 
version of revenues raised under ex- 
isting law did not conflict with consti- 
tutional inhibition against extending 
or conferring the provisions of a law 
by reference to title only). 


53. Edmonds v. Haskell, 247 P. 15, 
121 Okl. 18 [error dism 47 S.Ct. 246, 
273), WS: (0405.01 ta mde '821. > Bocox 
vy. Bixby, 247 P. 20, 114 Okl. 269. 


54 Const. art IIT § 6. 


55. Titusville Iron Works v. Key- 
stone Oil Co., 15 A. 917, 122 Pa. 627; 
1 L.R.A. 3861; Reynold Lumber Co. v. 
Reynold, 4 Pa.Dist. 573; Doud v. Cit- 
izens’ Ins. Co., 6 Pa.Co. 329. ; 


“Solely by reference to the title of 
some other statute, to impose a lia- 
bility where none existed before.” 
Commonwealth v. Wayne Sewerage 
Co., 184 A. 390, 287 Pa. 42, 47. 


[a] Bule applied.—Act authoriz- 
ing any corporation to convert its au- 
thorized or outstanding capital stock 
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value, and providing that any capital 
stock without nominal or par value 
shall be subject to all of the provi- 
sions contained in the Act of July 12, - 
1919 (P. L. 914), which latter act 
made provision, upon formation, re- 
organization, merger or consolidation, 
for the issue of shares without nomi- 
nal or par value, to be considered the 
equivalent of a share having the par 
value of $100 for the purpose of eom- 
puting the bonus due to the common- 
wealth, attempted to extend by ref- 
erence to its title only, a statute re- 
stricted in its operation to the for- 
mation, organization, merger or con- 
solidation of corporations, to others 
not being formed, organized, merged 
or consdlidated, and was therefore in- 
valid under the constitutional provi- 
sion. Commonwealth v. Wayne Sew- 
erage Co., 134 A. 390, 287 Pa, 42. 


Constitutional prohibition against 
amending or revision merely .by ref- 
erence to title see infra § 446. 


56. Commonwealth vy. Dougherty, 
39 Pa.Super. 338; Doud v. Citizens’ 
Ins. Co., 6 Pa.Co, 329; Donohugh v. 
Roberts, 15 Phila. (Pa.) 144. See Me- 
Keever v. Victor Oil Co., 9 Pa.Co. 284 
(incorporated in amended form). Seg 
also Com. v. Kephart, 17 Pa.Dist. 105% 
35 Pa.Co. 337 (dictum). 


[a] Bule applied to an act which 
provided that any article of food 
shall be deemed adulterated “if it con- 
tains any added substance or ingredi- 
ent which is poisonous or injurious 
to health provided however that no 
action shall be brought or sustained 
for violation of the provisions of this 
section when the article alleged to be 
adulterated is not adulterated within 
the meaning of the provisions of the 
‘Food and Drugs Act’ of June 30, 1906, 
enacted by the Senate and House of 
Representatives of United States of 
America in Congress assembled and 
the rules and regulations promulgated 
from time to time for the enforcement 
of the same.” Commonwealth — v. 
Dougherty, 39 Pa.Super. 338. 


[b] Federal statute is included in 
state constitutional inhibition. Com- 
monwealth v. Dougherty, 39 Pa.Super. 
338; Com. v. Kephart, 17 Pa.Dist. 
1051,°35° Pa.Co. 337. 


57. Titusville Iron Works v. Key- 
stone Oil Co., 15 A. 917, 122 Pa. 627, 
1 L.R.A.) 3861;' Com. v. Kephart, “17 
Pa.Dist. 1051, 35 Pa.Co. 337; Doud v. 
Citizens’ Ins. Co., 6 Pa.Co. 329; ,Dono- 
hugh y. Roberts, 15 Phila. (Pa.) 144. 
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any other statute,°* or which does not revive or 
amend the provisions of another statute, or extend 
or confer the provisions thereof in any manner;°° 
or in a situation where it was manifestly never in- 
tended to apply,®°® since constitutional provisions 
dperating as a restraint on the legislature, with re- 
spect ‘to the language and forms of expression to 
be ‘used in framing statutes, should not be so con- 
strued as to embrace cases not fairly within their 
general’ purpose or policy.*? 
“-{§ 172] c. What May Be Incorporated—(1) Fed- 
eral or Laws of Other States. In the absence of 
express constitutional inhibition®? a federal statute 
ray be enacted and made applicable in the states 
y adequate reference thereto in a state act, as fully 
and éffectually as a preéxisting statute of the state 
ean be so adopted,°* and the same has been held as to 
the'reference to and adoption of the law of another 
state®* at least where the law referred to is suffi- 
ciently well known that the court will take judicial 
notice of its provisions.®* 
' Principles of common law may be adopted and 
made applicable in a state by mere reference there- 
to. °, 
. [§.173] (2) Lapsed, Repealed, or Invalid Laws. 
When there is no constitutional inhibition against 
it,°7: the provisions of a Jaw which has lapsed or 


58. Commonwealth v, Budd Wheel 
Go., 138. A. 915, 290 Pa. 380. 
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has been repealed may be made a part of a new 
statute by referring to the law in general terms and 
without incorporating such provisions at length;°* 
reference may be made to an act which is repealed 
and succeeded by the-act making the reference for 
the purpose of adopting provisions of the succeed- 
ed act:6® However, an act which purports to incor- 
porate within itself solely by reference and to sup- 
plement the provisions of an act which has been 
declared unconstitutional and void, is itself. in- 
valid.7° 

[§ 174] (8) Future Provisions. Reference adopt- 
ing future provisions of acts of congress by state 
is invalid;71 but the act may nevertheless be valid 
in so far as it purports to adopt existing laws.*? 
When there is no constitutional inhibition against 
it,7® a reference to other laws of the state which may 
subsequently be enacted, is not objectionable.** 


[§ 175] (4) Ordinances. When there is no con- 
stitutional inhibition against it,7° provisions of or- 
dinance may be adopted by reference thereto in a 
statute.7° 

[§ 176] 5. Provisions for Enforcement.*7 Where 
there are no existing means and the act itself pro- 
vides no sufficient means whereby it may be execut- 
ed and its provisions carried into effect, it cannot 
be enforced;78 but even in such case the failure of 


59. ‘Commonwealth v. Budd Wheel 
Co., supra. | 
,60.. Com. v. Alderman, 119 A. 551, 
275 Pa, 483, 

[a]. Woner Act providing that the 
“vinous, spirituous, malt, or brewed 
liquors,” dealt with in the statute, 
shall-mean all such liquors “fit for 
beverage purposes, other than such 
as are, from time to time, determined 
and found to be intoxicating by act 
of Congress passed pursuant to, and 
in the enforcement of, the Constitu- 
tion of the United States,’ and that 
the phrase “intoxicating liquors” 
shall mean “anything found and de- 
termined. from time to time, to be 
intoxicating by act of Congress 
passed. pursuant to, and in the en- 
forcement of, the Constitution of the 
United States,” does not violate Const. 
art 3. §-6, requiring the reénactment 
and publication at length of laws re- 
viewed, amended, extended, or con- 
ferred, the restrictions in the state 
constitution not being intended to ap- 
ply where the state, in the exercise 
of its concurrent powers of enforcing 
the Volstead Act, must accept the in- 
terpretation placed upon that law by 
congress. Commonwealth vy. Alder- 
man, 119 A. 551, 275 Pa. 488. 


[b] Reference to act repealed.—A 
reference in an act repealing another 
act, for. the purpose of continuing the 
applicability of the latter act in re- 
spect to existing violations of it, does 
not extend or confer its provisions 
within the meaning of the inhibition. 
Commonwealth vy. Cooper, 121 A. 502, 
277, Pa. 554. 


‘61. Com. v. Alderman, 119) A. 561; 
275 Pa. 483. 


Censtruction of constitutional pro- 
visions generally see Constitutional 
Law §§ 41-73. | 


62. See supra §§ 169-171. 
63. Ex p. Burke, 212: P. 193, 190 


eee Bred ae Vv. re oe P.j| fra § 205 et seq. 

: al.App. 184; Santee Mills v. ae 

Quéry, 115 S.E. 202, 122 S.C. 158. ee i, ts 88 ue bas ieee 
64. Ex p. Burke, 212 P. 193, 190 ee Oe RT ea 

Cal. 326 (dictum); Peo. v. Franko- 150,95 Cal.A. 414. 


vich, 221 P. 671, 64 Cal.App. 184 (dic- 
tum); Texas Co. v. Dickinson, 75 A. 
803, 79 N.J.Law 292. 


Adoption of provision of another 
statute or ordinance in an ordinance 
see Municipal Corporations § 801. 


65. Scottish Union & National Ins. 
Co. v. Phenix Title & Trust Co., 235 
Peds an S Ariza. 


[a] TIllustration.—Statute of Ari- 
zona providing that “no fire insurance 
company shall issue any fire insur- 
ance policy covering any property or 
interest therein in this state other 
than on the form known as the ‘New 
York standard,’” was held valid. 
Scottish Union, ete., Ins. Co. v. Phee- 
3 MPitle, ete., Cox, 235 P: 187%, 28-Ariz, 

66. Scottish Union, etc., Ins. Co. v. 
Pheenix Title, etc., Co., supra; Santee 
le Vv. Query,,.115\S.H..202, 122.S:C, 


o 


67. See supra §§ 169-171. 
68. Quinlan vy. Houston, ete, R. 
Co., 34 S.W. 788, 89 Tex. 356. See 


State v. Swails, 142 N.E. 706, 194 Ind. 
338 (act not invalid as referring to 
an act which had ceased to exist by 
reason of its amendment). 


69. State v. Howat, 191 P. 585, 107 
Kan. 428. See State v. Morehead, 159 
N.W. 412, 100 Neb. 298 (where it is 
not clear whether the act referred to 
was completely superseded). 


Revival of statutes in general see 
infra § 554, 


70. Swanson v. Dolezal, 208 N.W. 
639, 114 Neb. 540. 


71. Ex p..Burke, 212 P. 193, 190 
Cal 326% 


72. Ex p. Burke, supra. 
Partial invalidity generally see in- 


ScuSSSEIS EE rrr eee ee ene 
For later cases, developments and changes in the law see Annotations, same title and section number. 


75. See supra §§ 169-171. 


76. Greene vy. Lakeport, 239 P. 702, 
74 Cal.App. 1. 


77. By refernce to other statutes 
see supra §§ 168-175. 


78. Ga.—Pickering v. Campbell, 92 
S.E. 74, 146 Ga. 636; Cook v, State, 
73 S.E. 672, 137 Ga, 486. 


Idaho.—Hettinger v. Washington 
County Good Road Dist. No. 1, 113 P. 
721, 19 Idaho 313; Knight v. Tugg, 
100 P. 1060, 16 Idaho 256. 


Ill.—Peo. v. Emmerson, 156 N.E. 
474, 325 Ill. 357. / 


eae rans v. Remy, 168 N.E. 10, 


La.—Pizzati’s Suce., 75 So. 498, 141 
La. 645. 


Minn.—State v. Ruesswig, 126 N.W. 
279, 110 Minn.. 473. 


Miss.—Hurdle y. State, 95 So. 514, 
131 Miss. 517. 


Mont.—Welch y. Dean, 141 P. 548, 
49 Mont. 263. 


Tex.—Ward v. Ward, 37 Tex. 389. 


Wyo.—Midwest Hotel Co. v. State 
Ba, of Equalization, 273 P. 696, 39 
Wyo. 461 [foll Henning v. State Bd. 
of Equalization, 273 P. 700, 39 Wyo. 
475; Henning Hotel Co. v. State Bd. 
yet mira F 273 P. 700, 89 Wyo. 

Tose 


“If the act provides no sufficient — 
means whereby it may be enforced, 
the act or the section of the act which 
fails in that particular should be de- 
clared judicially invalid and void. A 
legislative act is stillborn, without 
life, though it be attended at its in- 
ception with all the official function 
necessary to give it life, unless it 
contains within it a delegation and 
grant of power by which it may be 


§ 176] 


an act to provide all the details required for its 
enforcement does not necessarily render it void,7® 
unless it is so deficient in that respect as to render 
The enforcement or 
matters of detail and administration of acts provid- 
ing new rights may be left to the established prac- 
tice’! or general laws*? applicable to the subject, 
or to the settled modes of proceeding at common 


it impossible of execution.’° 


carried into effect.” 
(Ind.) 168 N.E. 10, 


[a] Held insufficient for failure to 
so provide: (1) Act authorizing an 
election which fails to provide how 
the election shall be held, who shall 
hold it, to whom the returns of elec- 
tion shall be made, and whose duty it 
Shall be to declare the results of the 
election. Cook vy. State, 73 S.E.. 672, 
137 Ga. 486 (to abolish city court). 
To same effect Pickering v. Campbell, 
92 S.E. 74, 146 Ga. 636 (to ratify or 
reject acts of road supervisors); Het- 
tinger v. Washington County Good 
Road Dist. No. 1, 113 P. 721, 19 Idaho 
313 (to authorize issuance of bonds 
for road district); Knight v. Trigg, 
100 P. 1060, 16 Idaho 256 (providing 
for the election of a judge); Hurdle 
v. State, 95 So. 514, 181 Miss. 517 (to 
fill vacancy in office of trustee of 
school). (2) Act authorizing an ap- 
peal from the decision of the state 
board of equalization to the district 
court of the county wherein the prop- 
erty is located, but which provided 
no method whereby such an appeal 
was to be perfected. Midwest Hotel 
Co. v. State Bd. of Equalization, 273 
P. 696, 39 Wyo. 461 [foll Henning v. 
State Bd. of Equalization, 273 P. 700, 
39 Wyo. 475; Henning Hotel Co. v. 
State Bd. of Equalization, 273 P. 700, 
39 Wyo. 475]. (3) Act authorizing an 
appeal to supreme court from any in- 
terlocutory order, judgment, or de- 
cree, entered in district court, with- 
out any effective provision regulating 
the manner of perfecting the appeal. 
Ward v. Ward, 37 Tex. 389. (4) Act 
forbidding any one from engaging in 
the nursery business without a li- 
cense which made no provision for the 
isuance of sueh license. Welch v. 
Dean, 141 P. 548, 49 Mont. 263. (5) 
Act limiting the adoption of a major, 
witheut furnishing the means of ef- 
fecting the adoption. Succession of 
Pizzati, 75 So. 498, 141 La. 645. (6) 
Act providing for consideration of ob- 
jections to certain certificates of nom- 
ination by a board consisting of coun- 
ty judges, which failed to provide 
for the organization of such board, 
the manner or place of its meeting, or 
any rules of procedure in the con- 
sideration of objections or the ren- 
dering of a decision thereon. Peo. v. 
Emmerson, 156 N.E. 474, 325 Ill. 357. 
(7) Act purporting to authorize fu- 
ture organizations of high school dis- 
tricts out of parts of adjoining town- 
ships which failed to provide means 
for conducting elections or effecting 
eee ‘organization. Peo. v. Rogier, 

Te NEY SaTy 326° Tir. 310. (8) Sec- 
tion of Primary Act authorizing cu- 
mulative voting by minority electors 
in certain cities, which provided no 
method for limiting the voting 
strength of committeemen in pre- 
cinects lying partly within and partly 
without a city. Peo. v. Kramer, 160 
N.B. 60,328 Dll. 512. 


Keane vy. Remy, 


79. Colo.—Western Lumber, etc., 
Co. v. Golden, 130 P. 1027, 28 Colo. 
App. 461. 


Mo.—Carpenter v. St. Louis, 2 S.W. 
(2d) 7138, 318 Mo. 870. 


Neb.—State v. Ure, 
91 Neb. 31. 


£a,—Miller v. 


135 N.W. 224, 


Belmont Packing, 


STATUTES 


law or equity.83 


vision as to such 


etces Cowl 10 AL 80202268 Pas 51; Com, 
v. Moir, 49 A, 351, 199 Pa. 534, 85 Am 
S.R. 801, 53 L.R.A. 887. See Foley v. 
Beach Creek Extension R. Co., 129 A. 
845, 288 Pa. 588 (it is unnecessary to 
specifically outline procedure in stat- 
ute authorizing exercise of power of 
eminent domain when adequate refer- 
ence is made as to where it may be 
found) 


Tenn.—lIllinois Cent. R. Co. 
Wells, 59 S.W. 1041, 104 Tenn. 706. 


Wis.—Bloomer v. Bloomer, 107 N. 
W. 974, 128 Wis. 297. 


See In re McKennan, 130 N.W. 33, 
27 S.D. 186, Ann.Cas.1913D 745 [rev 
on other grounds 126 N.W. 511, 25 
S.D, 369, 33 L.R.A.N.S. 606] (act es- 
tablishing an inheritance tax is not 
defective for failure to provide any 
method for its enforcement, since § 1 
expressly creates a liability on the 
part of the recipient of the inherit- 
ance to pay the amount of the tax to 
the county treasurer, under which 
that officer could bring an ordinary 
action to collect for the use of the 
state). 


“An act will not be declared inop- 
erative and ineffectual on the ground 
that it furnishes no adequate means 
to secure the purpose for which it is 
passed, E if common sense and 
reason can devise and provide the 
means, and all the instrumentalities 
necessary for its execution are with- 


Vv. 


with.” 25 R.C.L. 810 [quot Miller v. 
Belmont Packing, etc., Co., 110 A. 802, 
806, 268 Pa, 51]. 


80. State v. Le Blond, 140 
491, 108 OhioSt. 41. 


81. Shidelier v. Martin, 136 N.E. 
DA TINE sb 28, 292. dnd 574, 


s2. Ark.—Cobb v. Parnell, 36 S.W. 
(2d) 388; Patterson v. Odcock, 248 
S.W. 904, 157 Ark, 186. 


Colo.—Western Lumber, etc., Co. v. 
Golden, 130 P. 1027, 23 Colo.App. 461, 


Ga.—Standard Steel Works Co. v. 
Williams, 124 S.E. 21, 158 Ga. 434. 


Minn.—State v. Ruesswig, 126 N.W. 
279, 110 Minn. 473. 


Neb.—State v. Ure, 
91 Neb. 31. 


Tenn.—Illinois Cent. R. Co. 
Wells, 59 S.W. 1041, 104 Tenn. 706. 


But-see Knight v. Trigg, 107 P. 71, 
16 Idaho 256 (holding general law 
inapplicable). 


[a] fFlustrations.—(1) Act con- 
cerning the detachment of territory 
from school districts was not incom- 
plete because it contained no express 
provisions as to holding election for 
detachment of territory from such 
district, since the provisions therefor 
should be read as supplemental to 
preceding sections of the same act in 
which provision therefor is made. 
Peo. v. Lukenbill, 145 N.E. 294, 314 
Ill. 64. (2) Act creating lien in favor 
of certain creditors of a railroad in 
certain income is not void because of 
failure to provide proceedings for en- 
forcement of the lien. Standard Steel 
Works Co. v. Williams, 124 S.E. 21, 
158 Ga. 434. (8) Act imposing trust 
upon funds in hands of councils of 


N.E. 


185 N.W. 224, 


Vv. 


in the reach of those intrusted there- oe oan s eee 


(59 C.J.})} 619 


Moreover, it is not necessary that 


an act should be specific as to matters which prop- 
erly may be remitted to the judgment of adminis 
trative agencies.84 


Statute imposing tax must provide a workable 
means of ascertaining the amount of taxes to be 
paid,*® but it is not necessary to make specifie pro- 


matters concerning the enforcement: 


cities due to contractors for the con- 
struction of public works, requiring 
that payment of such funds be with— 
held to satisfy the claims of laborers, 

subcontractors, ete., is valid although 
no provision is made for the enforce 
ment of the law. Western Lumber, 

etc,, Co. v. Golden, 130 P. 1027, 23 Colo. 
App. 461. (4) Act providing for ‘the 
election of a chairman of common 
school districts, since the deficiencies 
are supplied by the general election’ 
law. State v. Ruesswig, 126 N.:W. 
279, 110 Minn. 473. (5) Act providing 
for special élection on the question of 
restraining stock was not invalid be-, 
cause no provision was made for a 
contest of an election thereunder. 
Patterson v. Odeock, 248:'S.W. 904, 157 
Ark. 186. (6) Act which leaves the 
enforcement of a specific lien to the 
general law in reference to liens i$ 
not invalid. Illinois Cent. R. Co. v- 
Wells, 59 S.W. 1041, 104'Tenn. 706. 


83. Ark.—Schueller  v. Conway 
County Road Impr. Dist. No. 4, 234 
S.W. 615, 149-Ark. 670. ; 


Iowa.—State v. U. S. Express Co., 
149 N.E. 451, 164 Iowa 112. 


Miss.—Huggins v. Home Mut. EF. 
Ins. Co., 65 So. 646, 107 Miss. 650. 


Pa.—Miller v. Belmont FE cengs 
etc., Co.,1710 A. 802, 268 Pa. 51 


Tex.—Missouri, etc., R. Co. v. State, 
(Civ.App.) 97 S.W. 720, 722 [rev on 
"166, 100 Tex. 
420]. 


See U. S. v. Four Hundred an 
Twenty Sacks of Flour, 180 F. 51 
(holding objection as to indefiniteness 
of standard may be obviated by re- 
quiring specific and properly EES EAUE 
pleadings). 


“Tf its provisions are so indenters: 


framed or of such doubtful construc; 


tion that it cannot be understood, ei- 
ther from the language in which it is: 


expressed or from some other written: 
law of the state, it will be held inop- 


erative.’ Missouri, ete., R. ae ve 
State, supra. ‘ 
[a] Rules of court.—Imperfec- 


tions in details may be supplied by- 
the court. Cochran v. Loring, 17 Ohio 
109. To same effect Western Lumber 
& Pole Co. v. City of Golden, 130 is 
1027, 23 Colo.App. 461. 


84 Ark.—Harrison vy. 
215 S.W. 255, 140 Ark. 115. 


Md.—Wier v. Page, 141 A. 518, 155 
Md. 86. 


N.Y.—McKenna v. New York Bd 
aR SNe ana 157. N.Y.S. 912, 94 Mise. 


Abington, 


S.C.—Wingfield v. State 
Commn., 144 S.E. 846, 147 S.C. 116. 


W.Va.—Eureka Pipe Line Co. wv 
Hallanan, 105 S.E. 506, 87 W.Va. 396 
[rev on other grounds 42 S.Ct. 101, 
oa 257. U.S. 265, 277, 66 Liwid, 221, 


Tax 


Delegation of powers to omeontinn 
see Constitutional Law §§ 329-345. H 


85. State v. Humble Five Line Co., 
247 SW. 1082, 112 Tex. 375 


[a] Rule applied.—A Stntlite re- 
quiring pipe line companies to pay a 
tax on the gross receipts of both their 


620 [59 C.J.] 


of the tax as may be properly provided for by ref- 
erence to cther laws.8® Also, it is unnecessary that 
a statute imposing a general tax make specific pro- 
vision as to matters concerning the collection and 
enforcement of the tax when other laws relating 
to the collection of general state taxes are appli- 
cable.§7 


Penalties. 
guage suitable to that end does not require for its 
effectiveness the imposition of statutory penalties,*® 
where the sanction or penalty follows as a matter 
of ecurse.8® An act not penal in character needs 
no vindicating part.°° 


[§ 177] 6. Offenses Connected with Enactment.* 
An act prohibiting legislative counsel and agents 
from appearing on the floor of either house, although 
it does not apply to those appearing without com- 
. pensation on behalf of themselves or the public, is 
not invalid as class legislation®! in violation of con- 
stitutional provisions®?.and an overt act of corrupt 
lobbying is not essential to its violation,®? but an 
indictment for violation of such an act is fatally 
defective when it fails to charge that defendant 
was registered or was within the class required to 
register.°* Evidence in such a prosecution is prop- 


intrastate and interstate business, 


STATUTES 


The creation of legal rights by lan- . 


Pe ae ee 


CO 


> ay Tr a 
[§§ 176-178 


erly held for the jury.®® sey hy 


[§ 178] L. Determination of Validity of Enact- 
ment*®*—1, Judicial Authority and Duty in Gen- 
eral.°? It is within the power, and is the duty, of 
the courts to inquire- into the constitutionality of 
statutes, and declare them invalid if their provi- 
sions, as to subject matter, are beyond the consti- 
tutional powers of the legislature.®°* So the power 
and duty exists in the courts to declare invalid acts 
of the legislature which are plainly in conflict with 
cecnstitutional provisions pertaining to the mode and 
form of their enactment®® or amendment,' inelud- 
ing the requirement that an act shall embrace but 
one subject, which shall be expressed in its title.? 
So if a statute is so uncertain that the court is un- 
able to determine what the legislature intended, or 
is so incomplete that it cannot be executed, the court 
may declare it void for uncertainty.* It is also a 
general rule that where an act contains a single 
provision which is broader than the title, the court 
may not narrow and change the ordinary meaning 
of the words employed in the act so as to sustain 
it as to cases falling within the title. If the con- 
stitution has been substantially complied with in 
enacting a statute, the courts will not declare it 
void,® even though provisions which are directory 


without providing any means of sep- 
arating the two, is too indefinite to 
be enforced. State v. Humble Pipe 
Line Co., 247 S.W. 1082, 112 Tex. 375. 


86. Jones v. Chamberlain, 16 N.E. 
82, 109 N.Y. 100. 

Incorporation by reference gener- 
ally see supra §§ 167-175. 


8&7. Cobb v. Parnell, 
W,.(2d) 388. 


88. Texas, etc., R. Co. v. Brother- 
hood of R., ete., Clerks, 50 S.Ct. 427, 
281 U.S. 548, 74 L.Ed. 1034 [aff 33 F. 
(2a) 13 (aff 24 F.(2d) 426, 25 F.(2d) 
873, 25 F.(2d) 873)]; State v. United 
States Express Co., 145 N.W. 451, 456, 
164 Iowa 112. ; 

“Congress or the Legislature may 
make a perfectly valid statute a rule 
of action, without providing any pen- 
alty or sanction.” State v. United 
States Express Co., supra. 


89. State v. United States Express 
Co., supra. 

90. State v. United States Express 
Co.; supra. 

fa] Webb-Kenyon Act, relating to 
transportation of liquors, which is 
declaratory or remedial and not penal, 
doeS not require a vindicatory part. 
State v. United States Express Co., 
145 N.W. 451, 164 Iowa 112. 

91. Class legislation generally see 
Constitutional Law. § 885 et seq. 


92. Campbell v. Commonwealth, 17 
S.W.(2d) 227, 280, 229 Ky. 264, 63 
A.L.R. 932. 


(Ark.) 36 S. 


“To protect its members, and for its 
own information, the Legislature un- 
doubtedly had the right to require the 
registra¢on of representatives of 
special interests and to regulate their 
activities. It is a matter of common 
and historic knowledge that these 
representatives—commonly referred 
to. as lobbyists—became so embold- 
ened as to invade the floors of the two 
bodies while in session, by their pres- 
ence Overawing and influencing timid 
members, over whom they exercised 


“By PHILIP H. CRAWFORD, JR. (§ 177). 


some control or power.” Campbell v. [a] Setting forth provision as 
Commonwealth, supra. perk Napa for Deere 20; Os 
termine whether so much of an act as 
srk Campbell yv. Commonwealth, is amended has been reénacted or 
; published at length as required by the 
94. Campbell v. Commonwealth, }|constitution. Edrington vy. Payne, 7 
supra. S.W.(2d) 827, 225 Ky. 86. 


“The provisions of this act—requir- 
ing that lobbyists disclose their iden- 
tity and expose their expenditures, 
prohibiting contingent compensation, 
and restricting their activities within 
limited bounds, including a bar from 
the floor of the respective houses, and 
making a violation of them a criminal 
offense—all were .enacted to the end 
that corrupt and improper lobbying 
might be prevented.” Campbell v. 
Commonwealth, -supra. 


95. Campbell v. Commonwealth, 
supra. 
96. Determination of constitution- 


ality as to subject matter see Consti- 
tutional Law §§ 204-233. 


97. Authority of courts to deter- 
mine applicability of general law see 
Constitutional Law § 389. 


Scope of inquiry see infra § 182. 
98. See Constitutional Law § 205. 


99. U.S.—Portland Gold Min. Co. v. 
Duke, 191 F. 692; 118°C.C.A.-316. 


Ark.—Sims v. Weldon, 263 S.W. 42, 
165 Ark, 13. 


Fla.—Smith y. Chase, 109 So. 94, 91 
Fila. 1044, 


Ill.—Neiberger v. McCulleugh, 97 
N.E. 660, 253 Ill. 312. ; 


Mich.—Sackrider v. Saginaw Coun- 
ty, 44 N.W. 165, 79 Mich. 59; Peo. v. 
Mahaney, 138 Mich. 481; Green v. 
Graves, 1 Dougl. 351. 


N.J.—Standard Underground Cable 
Co, v. Atty.-Gen., 19 A. 733, 46 N.J.Eq. 
270, 19 Am.S.R,. 394. 


Utah.—Ritchie y. 
670, 14 Utah 345. 


1. Edrington v. Payne, 7 S.W.(2d) 
827, 225 Ky. 86. 


Richards, 47 P. 


Amendment of statutes generally 
see infra §§ 421-479. 


2. Hayes v. Walker, 44 So. 747, 54 
Fla. 163. 


[a] Increasing salary of state li- 
brarian.— Under Const. art 3 § 15, pro- 
viding no law shall be passed except 
by bill, and art 3 § 16, providing that 
no act shall embrace more than one 
subject, an increase in the salary of 
the state librarian, an appointive and 
not a constitutional officer, ‘‘could not 
be tucked.away in a general appro- 
priation bill,” as the general appro- 
priation ‘act included one_ subject, 
and an increase in the salary of the 
officer another. Hailey v. Houston, 
136 P. 212, 25 Idaho 165. ‘ 


Validity of statutes as affected by 
subject and title see infra §§ 307-370. 


3. State v. Milwaukee County Bd. 
of Canvassers, 150 N.W. 554, 159 Wis. 
249; State v. State Bd. of Canvassers, 
150 N.W. 542, 159 Wis. 216, Ann.Cas. 
1916D 159. 


Certainty and definiteness general- 
ly see supra §§ 160-166. 


4 Ft. Worth, ete., R. Co. v. Loyd, 
132 S.W. 899, 63 Tex.Civ.App. 47. See 
South v. Fish, 205 S.W. 329, 181 Ky. 
349 (in determining whether the title 
of a statute is violative of Const. § 51, 
the court has no right to enlarge the 
title by adding to, or subtracting 
from, it). 


a State v. Key, 247 P, 656, 121 Okl, 


fa] Thus the court will not strike 
down a statute because a particular 
form of communication of the gover- 
nor to an extraordinary session of the 
legislature is not followed. State v. 
Key, 247 P. 656, 121 Okl. 64. 


*“By ALBERT DEFOREST TYLER (§§ 178-226). 
For later cases, developments and changes in the law see Annotations, same title and section number. 


“ 


§§ 178-182] 


have not been observed;* nor will they inquire into 
the policy, wisdom, or expediency of particular leg- 
islation;’? but the courts cannot hold a statute valid 
because it is sanctioned by the Legislature and 
publie opinion, where the statute is not within the 
scope of legitimate legislation. So where no ree- 
ord is exhibited to sustain the contention that a 
constitutional provision was violated in passing a 
statute, the court will not declare such statute in- 
valid. A statute will not be held invalid, in a 
proceeding involving the validity of a municipal 
ordinance not in harmony with the statute, in order 
to sustain the validity.of the ordinance.1° 


[§ 179] 2. Necessity of Determination.1: The va- 
lidity of a statute will not be inquired into, unless 
necessarily involved in the case before the court ;?? 
and the fact that the statute would be invalid if ap- 
plied to a certain hypothetical situation cannot be 
asserted as a ground of objection.t? The objection 
that the legislature abused its discretion in making 
a statute immediately effective cannot be raised 
after the time when it would have become effective 
without the provision objected to.!4 


_ [§ 180] 8. Necessity and Mode of Raising Ques- 
tion.1> The court will not, of its own motion, de- 
elare a statute void for uncertainty, or as conflicting 


-with other statutes, unless such defects are obvi- 


ous.t1® The question whether a statute was passed 
in the manner presented by the constitution arises 


{b] Shere was a substantial com- 
pliance with the constitution (1) in 
the passage of an act where the house 
journal entries showed that amend- 
ments to the bill were recommended 
by the committee of the whole, that 
amendments were printed before giv- 


511, 85 Kan. 397. 
10. 

117 S.W. 857; 

818. 
11. 


STATUTES 


Sue Lung y. State, 
Mantel v. State, 117 S. 
W..855, 55 Tex.Cr. 456, 13 Aam.S.R. 


Of constitutionality of statutes 


[59 C.J.] 621 


whenever the act is drawn in question, whether made 
an issue of pleading or not.17 On the other hand, it 
has been held that when it is desired to raise a ques- 
tion that a statute was not constitutionally enacted, 
such question must expressly be put in issue by the 
pleadings,* that no objection on such ground will 
be entertained by.a court, unless the particular con- 
stitutional provision alleged to have been violated,’® 
or the particular controlling record to prove the in- 
validity,?° is pleaded, and that where the unconsti- 
tutionality of a statute is relied upon as a basis for 
equitable relief, the objection must be specially set 
out in the bill.24_ A plea or demurrer which seeks 
to invalidate a statute on the ground that it contains 
matter not referred to in the title, presents no ques- 
tion for judicial determination if it fails to point out 
wherein the body of the act contains matter not ex- 
pressed in the title.?2 


[§ 181] 4. Question of Law or Fact. Whether a 
seeming act of a legislature is or is not a law is a jn- 
dicial question to be determined by the court, and 
not a question of fact to be tried by a jury,?° even 
though a determination of the question may involve 
a finding of fact.?+ 


[§ 182] 5. Scope of Inquiry in General.25 In pass- 
ing upon the validity of an enactment, it is not the 
province of the court to inquire, through the medium 
of the journals or otherwise, into the organization 
of the legislature or the election and qualification of 


rado, ete., R. Co. v. Davis, 120 P. 1048, 
21 Colo.App. 1; Pumpelly v. Owego, 
45 How.Pr. (N.Y.) 219. 


19. Stelling v. Kansas City, 116 P, 
511, 85 Kan. 397. 


Pointing out particular constitu- 


(Tex.Cr.) 


en the first reading, that the constitu- 
tion was suspended with reference to 
the second reading, that the bill was 
read at length and passed by aye and 
nay vote and transmitted to the sen- 
ate which passed it as it came and 
returned it, and contained a report 
from the committee on engrossed bills 
as having been correctly enrolled, 
with an entry following that the 
speaker in the presence of the house 
signed it. Swain v. Fritchman, 125 P. 
319;,/ 21° Idaho 783. ~ (2) “Charter (of 
Greater New York (L. [1901] c 466 § 
1007), which was incorporated with 
the Greater New York Charter in 1897, 
which was a reénactment without 


- change of § 999 of the Consolidation 


Act (L. [1882] e 410) which had their 
origin in L. (1839) ¢ 209 § 8, when the 
only material change was the omis- 
sion of two commas, and a change 
necessitated when the original law 
providing that certain awards for 
damages and assessments for benefits 
be made by certain commissioners, 
was changed, was not objectionable as 
having been enacted through inad- 
vertence, and for that reason inop- 
erative. In re Bankers’ Investing COs; 
126 N.Y.S. 241, 141 App.Div. 591. 


Generally see Constitutional Law § 
168 text and note 23 


Necessity of compliance see supra 
§§ 14-226. 

6. State v. Mason, 55 S.W. 636, 155 
Mo. 486 [aff 21 S.Ct. 125, 179 U.S. 328, 
45 L.Ed. 214]. To same effect People 
v. Elliott, 150 N.E. 703, 320 Ill. 152. 


7. See Constitutional Law §§ 173, 
390. : 
8. State v. Williams, 185 P. 459,, 


43 Nev. 290. 
9. Stelling v. Kansas City, 116 P. 


as to subject matter see Constitution- 
al Law § 212 et seq. 


12. McGrath v. Grout, 74 N.Y.S. 
779, 87 Misc. 64 [aff 74 N.Y.S. 782, 
69 App.Div. 314]; Sayles v. Walla 


Walla County, 70 P. 256, 30 Wash. 194. 


[a] Question will not be deter- 
mined on a motion, unless unavoid- 
ably necessary to the decision. Mc- 
Grath v. Grout, 74 N.Y.S. 779, 37 Misc. 
64 [aff 74 N.Y.S. 782, 69 App.Div. 314]. 


13. Masonic Country Club vy. Hol- 
den, 12 F.(2d) 951 [rev on other 
grounds 18 F.(2d) 553]. 


[a] Bule applied.—The contention 
that a law imposing a tax on initiation 
fees to certain clubs and organiza- 
tions is void for uncertainty, because 
not sufficiently defining ‘resident 
members,” used therein, is inapplica- 
ble in a case where there is no dispute 
as to a resident member involved. 


| Masonic Country Club v. Holden, 12 
| F.(2d) 951 [rev on other grounds 18 


F.(2d) 553]. 


14. Liberty Highway Co. v. Michi- 
gan Public Utilities Commn., 294 F. 
703. 


15. On ground that subject matter 
of statute infringes constitution sce 
Constitutional Law §§ 215-218. 


16. Tuttle v. Wood, (Tex.Civ.App.) 
35 S.W.(2d) 1061, 1065, j 


“It is not the duty of courts, upon 
their own motion, to search the stat- 
utes at large for such conflict for the 
purpose of striking down any one of 
them.” Tuttle v. Wood, supra. 


17. Portland Gold Min. Co. v. Duke, 
191 FB. 692, 118 C.C.A. 316. 

18. Rio Grande Sampling Co, v. 
Catlin, 94 P. 3238, 40 Colo. 450; Colo- 


tional provision infringed by subject 
matter of statute see Constitutional 
Law § 216. 


20. Stelling v. Kansas City, 116 P. 
511, 85 Kan. 397. 


21. Woodbridge Tp. v. Middlesex 
Water Co., (N.J.Ch.) 68 A. 464. 


22. Pace v. Goodson, 56 S.E. 363, 
TE Caine fale 


23, U.S.—Lyons v. Woods, 14 §.Ct, 
959, 1538 U.S. 649, 38 L.Ed. 854; Post 
v. Kendall County, 105 U.S. 667, 26 L. 
Ed. 1204; Walnut v. Wade, 103 U.S. 
683, 26 L.Ed. 526; South Ottawa v. 
Perkins, 94 U.S. 260, 24 L.Ed. 154. - 


aha ter Saat v. Clark County, 34 Ark. 


Colo.—Rio Grande Sampling Co. v. 
Catlin, 94 P. 323, 40 Colo, 450; Nesbit 
v. Peo., 36 P. 221, 19 Colo. 441; Golo- 
rado, ete., R. Co. v. Davis, 120 P. 1048, 
21 Colo.App. 1. : 

Minn.—Ramsey County v, Heenan, 2 
Minn. 330. 

Pa.—Ayars’ App., 16 A, 356, 122 Pa. 
266, 2 L.R.A,. 577. 

ES diaMicp ear v. Gaiveston, 42 'Tex. 
641. 

24. Rio Grande Sampling Co. 
Catlin, 94 P. 323, 40 Colo. 450. 


25. . Cross references: 
Impeaching enrolled bill see infra § 
184 et seq. 
Inquiry into: 
Motives of legislature see Constitu- 
tional Law § 391. ? 


WV 


Policy, wisdom, or. expediency o 
legislation see . Constitutional 
Law § 390. j 

Presumptions as to enactment seg 


infra § 187 et seq, 
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the members thereof ;2* the observance of the joint 
rules of the assembly ;?% or the question whether the 
general ‘assembly conformed to the direction of an- 
Other law in passing it.28 Matter of parliamentary 
law will not be reviewed by the courts,”® where no 
substantive requirement of the constitution has 
been ‘violated ;?°. nor will the court consider objee- 
tions affecting merely: the construction of the act.*? 
All the court can do is to ascertain whether the con- 
stitution has been complied with in the passage of 
an act, and if that has: been done it can look no 
further.22. In determining whether a statute is 
broader than, its title, the court is confined to a con- 
sideration of the title as it has been framed, and 
cannot speculate as to what the legislature might 
have intended to say.?* Generally speaking it is 
the substance rather than the form of legislation 
that determines its validity.** The fact that obnox- 
ious features of an act did not develop for several 
years: after its passage does not affect its validity, 
_ 26.* U.S.—Lyons y. Woods, 14 S.Ct. 


959, 153.U.S. 649, 38 L.Ed. 854 [aff 21 
P, 346, 5 N,M. 327]. 


Colo.—Hughes v. Felton, 19 P. 444, 
11 Colo. 489. 


'-'Ga.-Gormley v. Taylor, 44 Ga. 76. 


“ Mich.—Auditor-Gen. v. Menominee 
County, 51 > N.W. 485, 89° Mich. 552; 
Peo; v. Mahaney, 13 Mich. 481. 


. N.M.—Chavez vy. Luna, 21 P. 344, 5 
N.M. 183. 

N,Y.—Sherrill v. O’Brien, 81 N.E. 
424,188 ‘N.Y. 185, 117 Am.S-R. 841. 38. 
“27. St: Louis, ete., R. Co. v. Gill, | 222: 


1950. 


Evidence § 87. 


Extrinsic aids to construction see 
infra §§ 601-615. 


Judicial notice of: 
Legislative journals see Evidence § 
1904. 


Public statutes see Evidence §§ 1947, 
Scope of inquiry as to validity of 


enactment see supra § 182. 
37. As to laws of other states see 


To aid censtruction see infra § 600. 
See Constitutional Law §§ 221, 


which is determined, not by what has been done, but 
by what may be done.*° 


[§ 183] 6. Evidence as to Enactment and Form of 
Public Statutes*°—a. Presumptions*’ in Favor of 
Validity in General. The same presumption which 
attaches in favor of the constitutionality of a stat- 
ute as regards its subject matter*® is indulged with 
reference to its form and enactment,*® although it 
has been held that the rule does not apply where the 
validity of an act is assailed as violating the con- 
stitutional provision prohibiting the enactment of a. 
special act when a general law is applicable.*? So 
the rule, based on the presumption that the legisla- 
ture intended to act within its powers, that a statute 
must be so construed, when reasonably possible, as 
to uphold its constitutionality,*+ is equally applica- 
ble in determining whether a statute was enacted in 
conformity with constitutional requirements or 
complies with the constitution in matters of form ;*? 
and this rule governs in determining whether a 
N.E. 970, 184 N.Y. 431, 112 Am.S.R. 
628, 8 L.R.A.N.S. 314; Peo. v. Allen, 
42 N.Y. 378 [rev 1 Lans. 248]; Peo. 
v. Chenango County, 8 N.Y. 317; Peo. 
v. Hoyt, 7 Hun 39; McGrath v. Grout, 
T4- NYS. 779,' 37. Mise.” 64 [ath 74 
N.Y.S. 782, 69 App.Div. 314]; Pum- 


pelly v. Owego, 45 How.Pr. 219; In re 
Kingston, 40 How.Pr. 446. 


N.C.—Slocomb v. Fayetteville, 34° 
S.E. 436, 125 N.C. 362. 


Pa.—Miller v. Belmont Packing & 
Rubber Co., 110 A. 802, 268 Pa.v51; 
Erie, ete., R. Co. v. Casey, 26 Pa. 287; 
Commonwealth v. Moorhead, 7 Pa.Co. 
513; Engle v. Reichard, 4 Pa.Co. 48. 


f ren TaeNe ie | 
[§§ 182-183 


15 S.W. 18, 54 Ark. 101, 11 L.R.A. 452 
{aff '15:°S.t. 484, 156 U.S. 649, 39 L. 
Ed. 567]; Hunt v. Wright, 11 So. 608, 
70 Miss. 298; Im re Ryan, 50 N.W. 
187, 80 Wis. 414; McDonald v. State, 
6O N.W. 185, 80 Wis. 407. 


_ 28.. State v. Septon, 3 R.I. 119. 


* 29. State v. New. London Sav. 
Bank, 64 A. 5, 79 Conn. 141; Craw- 
ford vy. Gilchrist, 59 So. 963, 64 Fla. 
41; Welborn v. ‘Akin, 44 Ga. 420; 
Smith y. Jennings, 45 S.E. 821, 67 S. 
C. 324. 


‘30. State v. Moore, 55 N.W. 299, 37 
Neb. 13. 

« $1. In re McPhee, 97 P. 878, 154 
@al. 385. 

'' $2.. Fla.—State v. Hand, 
2316, 96° Bla. 799. 

.* Til.—Foutch v. Zempel, 163 N.E. 546, 
332 Ill. 192. 

-+ _Ky.—McChesney v. Sampson, 23 S. 
"W.(2d) 584, 2382 Ky. 395. 


ao R.I.—Board of Purification of Wa- 
ters v. Town of Hast Providence, 133 
A. 812, 47 R.I, 431. 


* “Tenn.—State v. Cumberland Club, 
188 S.-W. 583, 136 Tenn. 84. 


33. People v. Blumerich, 149 N.W. 
1040, 183 Mich. 133, 


Subjects and titles of statutes gen- 
rally see infra §§ 371-420. 


34 In re Opinion of the Justices, 
129A, 217, 81 N:H.° 666,-'89 A.L:ER: 
1023, 

35. Turner v. Hslick, 240 S.W. 786, 
146 Tenn. 236. 

’ 36. Cross references: 
Documentary evidence of public laws 
: generally see Evidence § 903. 
Effect of statutes as evidence see 
_. infra § 654. 


ialey” iste. 


39. U.S.—Williams v. Standard Oil 
Co 49S. Ob 105, 278 US.. 285, 10a se. 
iby 60 A.L.R. 596 [aff 24 F.(2d) 


Ala.—Clifton v. State, 118 So. 235, 
22 Ala.App. 559 [cert den 118 So. 237, 
218 Ala. 168]. 


Ariz.—State v. Darey, 232 P. 884, 
27 Ariz. 254. 


Ark.—Sims v. Weldon, 263 S.W. 42, 
165 Ark. 13; State v. Moore, 88 S.W. 
881, 76 Ark. 197, 70 L.R.A. 671; Water- 
man v. Hawkins, 86 S.W. 844, 75 Ark. 
nee Webster v. Little Rock, 44 Ark. 


Fla.—Hayes v. Walker, 44 So. 747, 
54 Fla. 163; Ex p. Knight, 41 So. 786, 
52 Fla. 144, 120 Am.S.R. 191; Potter 
v. Lainhart, 33 So. 251, 44 Fla. 647. 


Ill.—Hensoldt v. Petersburg, 63 II. 
157; Bedard v. Hall, 44 Ill. 91; Ili- 
nois Cent. R. Co. v. Wren, 43 Ill. 77. 


Ind.—Johnson v. Ft. Wayne Park 
Comrs., 174 N.E. 91; McCulloch v. 
State, 11 Ind. 424; State v. Dunning, 
9 Ind. 20. 


Ky.—Commonwealth v. Robinson, 
233 S.W. 791, 192 Ky. 874. 
La.—Middleton v. Police Jury, 


Parish of Jefferson, 125 So. 447, 169 
La. 458. 


Mich.—Peo. v. Burch, 47 N.W. 765, 
84 Mich. 408; Green v. Graves, 1 
Dougl. 351. 


Miss.—Postal Telegraph-Cable Co. 
v. Robertson, 76 So. 560, 116 Miss. 204. 


Mo.—State v. Wray, 19 S.W. 86, 109 
me 594; Ewing v. Hoblitzel, 85 Mo. 


Mont.—State v. Bowker, 205 P. 961, 
63 Mont. 1. 


N.Y.—Willis v. Rochester, 114 N.E. 
85, 219 N.Y. 427; Peo. v. Reardon, 77 


Tenn.—State v. Swiggart, 102 S.W. 
75, 118 Tenn, 556. 


Tex.—Vela v. Shacklett, (Civ.App.) 
1 S.W.(2d) 670; Joy v. City of Ter- 
rell, (Civ.App.) 138 S.W. 218. 


Va.—Good v. Commonwealth, 154 
S.E. 477; Narrows v. Board of Suprs. 
oe. ones County, 105 S.H. 82, 128 Va. 
572, 


Wyo.—State v. Swan, 51 P. 209, 7 
pa 166, 75 Am.S.R. 889, 40 L.R.A. 


[a] Executive veto of a bill is en- 
titled to the same consideration and 
presumption of validity and constitu- 
tionality as the legislature’s act in 
passing the bill. Cammack v. Harris, 


(29 S.W.(2d) 567, 234 Ky. 846. 


{b] Uncertainty.—Every presump- 


tion is in favor of the validity of leg- + 


islative acts, and an act will not be 
held void for uncertainty, unless it ig 
impossible to ascertain the legislative 
intent or purpose. State v. Bowker, 
205 P. 961, 68 Mont. 1. 


[c] Subjects and titles of acts.— 
One contending that a statute is un- 
constitutional, because its subject is 
not reasonably embraced in the title, 
has the burden of showing unconsti- 
tutionality beyond a reasonable 
doubt. State v. Davey, 232 P. 884, 27 
Ariz, 254. 


{d] Burden is on the one attacking 
the validity of the proceedings in en- 
actment to show by the legislative 
journals that the statute was not duly 
enacted. State v. Carley, 104 So. 577, 
89 Fla. 361. 


40. Anderson v. Cloud County, 95 
P. 583, 77 Kan. 721. See generally 
Constitutional Law § 389. 


41. See Constitutional Law § 220. 
42. Ill.—Hollingsworth vy. Chicago, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


. 


Se 


§§ 183-184] 


statute violates the constitutional requirement that 
it shall contain but one subject, which shall be ex- 
The presumptions in favor of 
the validity of a statute are ordinarily only prima 
facie,t* but they have been declared conclusive 
where the statute has long been accepted and ree- 


pressed in the title.*3 


ognized as law,*® especially when 


recognized by judicial decisions.*® 
hand it has been held that, although the presumption 
of validity may be strengthened by long acquies- 
cence therein, and recognition by succeeding legisla- 
tures,*#* such acquiescence will not prevent a court 
from declaring it invalid if its invalidity clearly ap- 
The legislature cannot, by a retroactive 


pears.*® 


STATUTES 


it has been so 
On the other 


peach it.5° 


statute, declare that bills theretofore passed shall 


ete., Coal Co., 90 N.E. 276, 243 Ill. 98. 


N.J.—In re Session Laws 1923, c 
184, 121 A. 736, 98 N.J.Law 586. 


N.Y.—McAneny v. New York City 
Bd. of Estimate, etc., 134 N.E. 187, 232 
INES SPSS 

Pa.—Miller v. Belmont Packing, 
ete., Co., 110 A. 802, 268 Pa. 51; Com- 
monwealth v. Moorhead, 7 Pa.Co. 513. 


Tenn.—Memphis St. R. Co. v. 
Byrne, 104 S.W. 460, 119 Tenn. 278. 


Va.—Portsmouth v. Weiss, 133 S.E. 


781, 145 Va. 94; Bowman v. Virginia 
State Entomologist, 105 S.E. 141, 128 
Va. 351, 12 A:L-R, 1121. 


[a] Bule applied.—(1) It is the 
duty of the court, if it consistently 
can, to sustain an act as a complete 
and entire act on the subject with 
which it purports to deal, rather than 
to hold it void as an attempted 
amendment to another act. Hollings- 
worth v. Chicago, etce., Coal Co., 90 
N.E. 276, 243 Ill. 98. (2) To justify 
the supreme court in declaring that 
the house of assembly, by reconsider- 
ing a bill passed over the governor’s 
veto on the same day on which it re- 
ceived it from the senate, violated 
Const. art 5 § 7, providing that the 
vote shall not be taken in either house 
on the same day on which the bill is 
returned to it, it must conclusively 
appear that such provision is sus- 
ceptible of no construction which 
would justify the house’s action, as 
no court will declare an act void if 
its unconstitutionality is in any wise 
doubtful. In re Session Laws 1923, c. 
184, 121 A. 736, 98 N.J.Law 586. 


43. Colo.—Rice v. Franklin Loan, 
etc., Co., 258 P. 223, 82 Colo. 163. 


Tll.—Manaster v. Kioebge, 100 N.E. 
989, 257 Ill. 431. 


Ind.—State v. Closser, 99 N.E. 1057, 
179 Ind. 230. 

Iowa.—State v. Hutchinson Ice 
Cream Co., 147 N.W. 195, 168 Iowa 1, 
L.R.A.1917B 198 [aff 37 S.Ct. 28, 242 
U.S. 153, 61 L.Ed. 217, Ann.Cas.1917B 
643]. 

Kan.—State v. Topeka Club, 109 P. 


: 183, 82 Kan. 756, 29 L.R.A.N.S. 722, 20 


Ann.Cas. 320. 

Ky.—Bowman v. Hamlett, 166 S.W. 
1008, 159 Ky. 184. 

La.—State v. Hincy, 58 So. 411, 130 
La. 620. 

N.J.—Commiercial Trust Co. -v. 


Hudson County Bd. of Taxation, 92 
A. 799, 87 N.J.Law 179 [aff 92 A. 263, 


86 N.J.Law 424). 


S.D.—State v. Burnside, 142 N.W. 
LIS oe Sais Ol. 

Tenn.+-Shields v. Williams, 19 S.W. 
(2d) “261, 159 -Tenn. 349; Hays v. 
Federal Chemical Co., 268 S.W. 883, 


151 Tenn. 169; State v. McEwen, 224 
S.W. 167, 143 Tenn. 591. 


Tex.—Joy v. Terrell, (Civ.App.) 138 
S.W. 213; Brown v. State, 122 S.w. 
565, 57 Tex.Cr. 269. 


Va.—Narrows v. Giles County, 105 
S.E. 82, 128 Va. 572. 


Wis.—State v. Chadbourne, 156 
N.W. 610, 162 Wis. 410. 


[a] Statements of rule.—(1) Any 
doubt as to the constitutionality of a 
statute because it embraced subjects 
not expressed in its title should be re- 
solved in favor of its validity. Man- 
aster v. Kioebge, 100 N.E. 989, 257 Ill. 
431; Commercial Trust Co. v. Hud- 
son County Bd. of Taxation, 92 A. 799, 
87 N.J.Law 179 [aff 92 A. 263, 86 N.J. 
Law 424]; Hays v. Federal Chemical 
Co., 268 S.W. 883, 151 Tenn. 169; State 
v. McEwen, 224 S.W. 167, 143 Tenn. 
591; Narrows v. Giles County. 105 
S.E. 82, 128 Va. 572. (2) In determin- 
ing what statutes follow the consti- 
tutional provision requiring them to 
contain only one subject which shall 
be expressed in the title, both the 
statute and the constitutional provi- 
sions will be liberally construed with 
a view of sustaining the legislative 
action. Joy v. City of Terrell, (Tex. 
Civ.App.) 1388 S.W. 213. (3) Such a 
construction, if reasonable, should be 
placed upon the title as will render 
the statute valid and carry into ef- 
fect the will of its framers. State v. 
Burnside, 142 N.W. 1128, 32 S.D. 291; 
State v. Chadbourne, 156 N.W. 610, 
162 Wis. 410. (4) The title of an act 
should be liberally construed to be 
coextensive with the body of the act, 
if possible. so as to sustain the legis- 
lation. Rice v. ranklin Loan & 
Finance Co., 258 P. 223, 82 Colo. 163; 
State v. Closser, 99 N.E. 1057, 179 Ind. 
230; State v. Topeka Club, 109 P. 183, 
82° Kan.’ 756,29 LiR.A.N:S.. 722,20 
Ann.Cas. 320; State v. Hincy, 58 So. 
411, 130 La. 620; Brown v. State, 122 
S.W. 565, 57 Tex.Cr. 269. (5) In de- 
termining whether a _ statute com- 
plies with Const. art 3 § 29, requir- 
ing every act to embrace but one sub- 
ject, which shall be expressed in the 
title, a liberal construction should be 
indulged both to uphold proper legis- 
lation, all parts of which are reason- 
ably germane to the title, and also to 
prevent trickery in the enactment of 
statutes. State v. Hutchinson Ice 
Cream Co., 147 N.W. 195,:168 Iowa 1, 
L.R.A.1917B 198 [aff 37 SiCt. 28, 242 
U.S. 153, 61 L.Ed. 217, Ann.Cas.1917B 
643]. (6) The rule that, where a 
statute is capable of two construc- 
tions, that which will sustain its con- 
stitutionality must be adopted, is ap- 
plicable in the interpretation of titles 
to statutes. Memphis St. R. Co. v. 
Byrne, 104 S.W. 460, 119 Tenn. 278. 
(7) Portions of the act should not be 
stricken as in conflict with the title 
if the two can be reconciled, since the 
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be presumed to have been presented to the governor 
in accordance with constitutional requirements.*? 


[§ 184] b. Presumptions as to, and Impeachment 
of, Enrolled Act Generally—(i) Rule of Absolute 
Conclusiveness. In England, where there is no writ- 
ten constitution and the parliament is supreme, an 
enrolled statute is conclusive evidence of its passage 
and validity, and no evidence is admissible to: im- 
In the United States, the deposit of a 
properly authenticated and approved act with the 
secretary of state is equivalent of the English en- 
rollment,°! and there is a strong conflict of opinion 
as to whether an act so enrolled is conclusive eyi- 
dence as to the correctness of its contents and as to 


constitutionality of an act should be 
sustained if possible. Bowman v. 
Hamlett, 166 S.W. 1008, 159 Ky. 184. 


Subjects and titles of statutes gen- 
erally see infra §§ 371-420. 


44. See cases supra note 38. 


45. Anderson vy. Fisk, 36 Cal. 625; 
Commissioners v. Higgenbotham, 17 
Kan. 62; Louisville, .etc., R. Co. v. 
Elizabethtown Dist. Public School, 64 
S.W. 974,-23 Ky.L. 1169; Daniel: v. 
Robinson, 4 Call (8 Va.) 570. 


[a] Only imperative rules of law, 
in such eircumstances, will induce 
the courts to hold that such legisla- 
ture was without authority to legis- 
late. Anderson v. Fisk, 26 Cal. 625. 


46. Mitchell v. Campbell, 24 P. 455, 
459, 19 Or. 198. 


“Said act had stood upon the stat- 
ute books for nearly 10 years, and 
been recognized and acted upon by 
the courts in a number of cases with- 
out being questioned. Under such 
circumstances, it should be presumed 
to have been adopted in conformity 
with the requirements of the consti- 
tution. If the matter had been 
brought to the attention of the court 
soon after the act was passed, it 
would have been proper to have in- 
quired as to whether the bill was read 
in the respective houses the number 
of times, and in the manner, pre- 
scribed by that instrument, and as 
to whether proposed amendments to 
it in one of the houses had been regu- 
larly concurred in by the other; but, 
after having been acquiesced in for 
so great a length of time, it would 
be highly detrimental to public inter- 
est to determine it invalid in conse- 
quence of an informality in its en- 
actment, when it is evidently the jex- 
press will of the legislature.” Mitch- 
ell v. Campbell, supra. t 


47. Somerset County v. Pocomoke 
Bridge Co., 71 A. 462, 109 Md, 1,°16 
Ann.Cas. 874; Southampton vy. Mecox 
Bay Oyster Co., 22 N.E. 387,/116 NVY. 
1; Johnson v. Grady County, 150 'P, 
497, 50 Okl. 188. ; 

48. Somerset County v. Pocomoke 
Bridge Co.. 71 A. 462, 109 Md. 1, 16 
Ann.Cas. 874. 

49. Preveslin v. Derby, etc., Dev. 
Co., L161, Ax 518)..112 Conn: 712920'7.0 
L.R.A. 426. 


50. De Loach v. Newton, 68 S.E. 
708, 134 Ga. 739; Rex v. Arundel, Hob. 
109, 80 Reprint 258; Rex v. Jefferies, 
Str, 446, 93 Reprint 626. 


[a] How enrolled.—In England a 
public statute is enrolled by being 
copied on the roll of parliament, and 
a. private statute by its deposit with 
the clerk of parliament. Weeks y, 
Smith, 18 A. 325, 81 Me. 538. 


51. Weeks. v. Smith, supra, See 
generally 20 C.J. p. 1265. 
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its passage in the mode prescribed by law.®? In a 
number of jurisdictions the enrolled act is regarded 
as conclusive, and the courts have no power to go 
beyond it and examine the legislative journals, or 
look to any extrinsic sources, for the purpose of 
determining its subject matter, or whether it was 
passed in accordance with constitutional require- 
ments.5* The principal reasons assigned for regard- 
ing the enrolled act as conclusive are that the leg- 
islature is a separate branch of the government, 
coordinate with the judiciary, and therefore its 
certificate, made by the presiding officers of the two 
houses, is the best evidence of compliance with con- 


en See infra note 53 et seq; and § 
5. ’ 

53. ArizimHarwood v. Wentworth, 
42 P. 1025, 4 Ariz. 378 [aff 16 S.Ct. 890, 
162 U.S. 547, 40 L.Ed. 1069]. 


Cal.—Taylor v. Cole, 257 BP. 40, 201 


Cal. 327; Spauiding v. Desmond, 207 
P. 896, 188 Cal. 783; Parkinson v. 
Johnson, 117 P. 1057, 160 Cal. 756; 


Peo. tye Harlansi66<Pe 9j4d83. Calinl6-: 
Yolo County v. Colgan, 64 P. 403, i%2 
Cs". 265, 84 Am.S.R. 41; Peo. v. Dunn, 
22 P. 140, 80 Cal. 211, 13 Am.S.R. 118; 
Peo. v. Burt, 48 Cal. 560; Sherman v. 
Scory, 3u Cal. 253, 89 Am.D. 98 [overr 
sub: nom. Fowler v. Peirce, 2 Cal. 
165]; Peo. v. Peete, 202 P. 51, 54 Cal. 
App. 333; Peo. v..Camp, 183 P. 845, 
42 Cal.App. 411; Sacramento Paving 
Co. v. Martyr, (Cal.App.) 82 P. 1071; 
Sacramento Paving Co. v. Anderson, 
82 P, 1069, 1 Cal.App. 672. 


Ga.—Bachlott v. Buie, 124 S.B. 339, 
158 Ga. 705; Dorsey v. Wright, 103 
S.E. 591, 150 Ga. 321; Atlantic Coast 
Line R. Co..v. State, 69 S.E. 725, 135 
Ga. 545, 32 L.R.A.N.S, 20 [certified 
questions answered 69 S.E. 725, 
Ga.App. 478, and aff 34 S.Ct. 829, 234 
U.S. 280, 58 L.Ed. 1312]; De Loach vy. 
Newton, 68 S.E. 708, 134 Ga, 739 
(where the Georgia cases and cases 
from other jurisdictions are re- 
viewed); Danielly v. Cabaniss, 52 Ga. 
211. But see Butler v. State, 15 S.E. 
763, 89 Ga. 821 (implying that the leg- 
islative journals might be looked to). 


Iowa.—France v. Mulock, 235 N.W. 
58; Davidson Bldg. Co. v. Mulock, 235 
N.W. 45 [overr so far as it holds con- 
trary Dayt6n v. Pacific Mut. L. Ins. 
Co., 210 N.W. 945, 202 Iowa 753}; 
State v. Lynch, 151 N.W. 81, 169 Iowa 
148, L.R.A.1915D 119; Miller v. Oel- 
wein, 136 N.W. 1045, 1047, 155 Iowa 
706 (where, however, the court, after 
stating that the enrolled bill could 
not be impeached, said: ‘‘Mere fail- 
ure of the journals to show compli- 
ance with the requirements as to the 
method of enacting a law will not be 
conclusive that such requirements 
were not d¢omplied with’); Koehler 
v. Hill, 14 N.W. 738, 15 N.W. 609, 60 
Towa 543; Duncombe, v. Prindle, 12 
Iowa 1; Clare v. State, 5 Iowa 510. 
Compare Jordan vy. Wapello County 
Cir. Ct., 28 N.W. 548, 69 Iowa 177 
(holding that the enrolled bill/is at 
least prima facie evidence of its due 
enactment). 


Ky.—Golightly v. Bailey, 292 S.w. 
320, 218 Ky. 794; Shanks v. Julian, 
280 S.W. 1081, 213 Ky. 291; Perkins 
v. Lucas, 246 S.W. 150, 197 Ky. 1; 
State Board of Charities and Correc- 
tions v. Hays, 227 S.W. 282, 190 Ky. 
147; Hamlett v. McCreary, 156 S.W. 
410, 153 Ky. 755; Vogt v. Beauchamp, 
154 S.W. 393,153 Ky. 64; Duncan v, 
Combs, 115 S.W. 222, 181 Ky. 330; 
Waller v. Murray, 53 S.W. 25, 21 Ky.L. 
783; Com. v. Hardin County Ct., 35 
S.W. 275, 99 Ky. 188, 18 Ky.L. 113; 
Com. v. Shelton, 35 S.W. 128, 99 Ky. 


STATUTES 


of statutes.°> 


feet.°8 


120, 18 Ky.L. 30; Lafferty y. Huff 
man, 35 S.W. 123, 99 Ky. 80, 18 Ky.L. 
17, 32 L.R.A. 203 [dist McIntyre v. 
Com., 297 S.W. 931, 221 Ky. 16 (where 
it was held that, where an emergency 
provision was invalid on its face, 
reading the journals did not consti- 
tute a hearing of evidence to impeach 
the act)]. See Norman v. Kentucky 
Bd. of Managers World’s Columbian 
Exposition, 20 S.W. 901, 93 Ky. 587, 
14 Ky.L. 529, 18 L.R.A. 556 (where 
the question is not definitely deter- 
mined). 


Nev.—State eé¢x rel. Bartlett v. 
Brodigan, 141 P. 988, 37 Nev. 245; 
State v. Beck, 56 P. 1008, 25 Nev. 68; 
State v. Nye, 42 P. 866, 23 Nev. 99; 
State v. Glenn, 1 P. 186, 18 Nev. 34; 
State v. Rogers, 10 Nev. 250, 21 Am.R. 
738; State v. Swift, 10 Nev. 176, 21 
Am.R. 721! 


N.M.—Kelley v. Marron, 153 P. 262, 
21 N.M. 2239. 


Pa.—Perkins v. Philadelphia, 27 A. 
356, 156 Pa. 539; Com. v. Martin, 107 
Pa, 185; Kilgore v. Magee, 85 Pa. 401; 
Erie; ete.; R.Co:-v. Casey, 26) Pa, 287: 
eines vy. Philadelphia, 1 Wkly.N.C. 


S.C.—Williamson v. Richards, 155 
S.E. 890, 158 S.C. 534; State v. Moor- 
er, 150 S.E. 269, 152 S.C. 455 [app 
dism and cert den Johnson y. State 
Highway Commn., 50 S.Ct. 238, 281 
U.S. 691, 74 L.Ed. 1120]; Wingfield 
vy. South Carolina Tax Commn., 144 
S.E. 846, 147 S.C. 116; Graham v. Er- 
win, 103 S.B. 750, 114 S.C. 419; State 
v. Sawyer, 88 S.E. 894, 104 S.C. 342; 
State v. Chester, 17 S.E. 752, 39 S.c. 
307 [overr State v. Hagood, 13 S.c. 
46; State v. Platt, 2 S.C. 150,16 Am.R. 
647]. But see Lucas v. Barringer, 
112 S.f. 746, 120 S.C. 68 (holding that, 
where the copy of an act certified by 
the secretary of state did not cover 
provisions of Const. art 16 § 1, show- 
ing that an act ratifying an amend- 
ment of the constitution was passed 
by an aye and nay vote, the journals 
of the senate and house were admis- 
sible to show such facts). 


S.D.—In re Opinion of the Judges, 
180 N.W. 957, 43 S.D. 648; State v. 
Schmidt, 178 N.W. 888, 951, 42 S.D, 
294; Krakowski v. Waskey, 145 N.W. 
566, 33 S.D. 335; State v. Bacon, 85 
N.W. 605, 14 S.D. 894; Narregang v. 
Perot County, 85 N.W. 602, 14 S.D. 


Wash.—State v. State Board of 
Equalization, 249 P. 996, 140 Wash. 
433; State v. Jones, 34 P. 201, 6 Wash. 
452, 28 L.R.A. 840. 


[a] Where enrolled act shows that 
it was vetoed by governor, evidence is 
not admissible to show that it was 
approved by him. Weeks v. Smith, 18 
A. 325, 81 Me. 588. 


[b] Joint resolution (1) duly rati- 
fied, and signed with the great seal of 
the state impressed thereon, cannot be 
impeached by journals of two houses. 


eye hee Her 
My fe ; 


stitutional requirements ;** and that the admission 
of the journals or other evidence would result in 
great uncertainty and confusion as to the validity 


In federal courts the rule has been adopted that 
an enrolled act of congress, or of the territorial 
legislatures, is conclusive evidence of its contents 
and validity,°* although the legislative journals have 
been admitted upon the question as to whether a 
quorum was present upon passage of the bill,®* and 
to determine the date on which a statute took ef- 
With respect to state statutes, the federal 
courts will follow the rule adopted in the particular 


Fleming v. Royall, 143 S.B. 162, 145 S. 
C. 438; Lucas vy. Barringer, 112 S.E. 
746, 120 S.C. 68. (2) Where, from a 
certified copy of the original draught 
of an act of the legislature, it appears 
that the draught is upon a paper bear- 
ing the heading “‘A Joint Resolution,” 
which words are marked out, and the 
words “A Bill” written instead, it 
will be presumed, in the absence of 
marginal notes, that the substitution 
was made by the draughtsman, and 
that the paper was introduced as a 
bill, not as a joint resolution. State 
v. Brown, 11 S.E. 641, 33 S.C. 151. 


{c] In Connecticut the record of 
the public acts of the general as- 
sembly, made and kept by’the secre- 
tary of state, pursuant to statute, is 
evidence, and ordinarily conclusive 
evidence, of the existence or nonex- 
istence of an act. State v. New Lon- 
don Sav. Bank, 64 A. 5. 79 Conn. 141; 
Eld v. Gorham, 20 Conn. 8. 


[dj] In New Mexico (1) it is held 
that an enrolled bill, properly au- 
thenticated, is conclusive on the 
eourts as to the regularity of its en- 
actment (State v. Hall, 168 P. 715, 23 
N.M. 422; Kelley» v. Marron, 153 P. 
262, 21 N.M. 239); (2) but it, is also 
held that the journals of the two 
houses of the legislature showing the 
passage of a statute may be resorted 
to in aid of the statute to show its 
passage. although it was not signed 
by the presiding officers of the two 
houses, as provided by a rule adopted 
separately by each (Gray v. Taylor, 
113/P..588, 15 N.M. 742, 16 N.M. 171 
ey 33.S.Ct..199, 227 U.S.,51, 57% Lind. 
413]). : 


Exceptions to, and limitations of, 
rule see infra § 186. 


54. See cases supra note 53. 


55. Cal.—Sherman® y. Story,. 30 
Cal, 253, 89 Am.D. 98. 


Iowa.—State v. Lynch, 151 N.W. 81, 
169 Iowa 148, L.R.A.1915D 119. 


Me.—Weeks v, Smith, 18 A. 325, 81 
Me. 538. ' 


N.J.—Pangborn y. Young, 32 N.J. 
Law 29. 


8.C.—Williamson v. Richards, 155 
S.E.. 890, 158 S.C. 534. 


56... Harwood v.. Wentworth, 16 
S.Ct. 890, 162 U.S. 547, 40 L.Ed. 1069 
[aff 42 P. 1025, 4 Ariz. 378]; Lyons v. 
Woods, 14 S.Ct. 959, 153 U.S. 649, 38 
L.Ed. 854 [aff 21 P. 346, 5 N.M. 327]; 
Field v. Clark, 12 S.Ct. 495, 143 U.S. 
649, 36 L.Ed. 294 (a leading case). 


[a] Notation on engrossed bill and 
certificate of secretary of senate, in- 
dicating that it originated in the sen- 
ate, was held conclusive, and the jour- 
nals of congress could not be resorted 
to. Hubbard v. Lowe, 226 F. 135. 


57. U.S. v. Ballin, 12 S.Ct. 507, 144 
U.S. 1, 36 L.Ed. 321. 


58. Gardner y. Barney, 6 Wall. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 184-185] 


state where the constitution under consideration was 
enacted,°® or will determine the question according 
to its construction of the existing state constitu- 
tion;°° and if there is no constitutional provision or 
decision by the state court which authorizes the 
consideration of matters outside of the enrolled act, 
the federal court will regard the enrolled act as 


conclusive. ®1 
[§ 185] (2) Contrary Rule. 


(U.S.) 499, 18 L.Ed. 890 (where the 
enrolled act does not show the time 
of its passage, resort may be had to 
the record in the office of the secre- 
tary of state of the time of its filing, 
to the journals of the ‘two houses of 
congress, and to a message of the 
pao to show the date of its pas- 
Sage). 


59. Post v. Kendall County, 105 
U.S. 667, 26 L.Ed. 1204; Ohio, Adams 
Express Co. v. Frank, 103 U.S. 697, 26 
L.Ed. 531; Walnut v. Wade, 103 U.S. 
683, 26 L.Ed. 526; South Ottawa v. 
Perkins, 94 U.S. 260, 24 L.Ed. 154; 
Chicago, etc., R. Co. v. Smythe, 103 F. 
376; Comstock v. Tracey, 46 F. 162. 


[a] Title of act.—The legislative 
journal title must, under the decisions 
of the Florida courts, control, where 
there is a variance between such title 
and the title of the bill as enrolled 
and promulgated. Peters v. Gilchrist, 
sae 122, 222 U.S. 483, 56 L.Ed. 


Decisions of state courts as author- 
ity in federal courts generally see 
Federal Courts §§ 170-187. 


60. See cases infra this note. 


[a] Constitutions held to permit 
legislative journals to be examined.— 
Henderson County v. Travelers’ Ins. 
Co., 128 F. 817, 68 C.C.A. 467 (North 
Carolina); Simpson v. Union Stock 
Yards Co. 110 F. 799 (Nebraska); 
Ames v. Union Pac. R. Co., 64 F. 165 
{aff 18 S.Ct. 418, 169 U.S. 466, 42 L.Hd. 
819] (Nebraska); Santa Clara County 
v. Southern Pac. R. Co., 18 F. 385 [aff 
6. S.Ct. “1132, 418) U.Si,,394, 30° Likd: 
118] (California); Railroad Tax Cas- 
es, 13 F. 722, 8 Sawy. 238 [error dism 
6 S.Ct: 317, 116 U.S. 138, 29 L.Ed. 589] 
(California). 


61. Ames v. Union Pac. R. Co., 64 
F. 165 [aff 18 S.Ct. 418, 169 U.S, 466, 42 
L.Ed. 819]. 


62. See supra § 184. 
63. See cases infra note 64. 


64. Ala.—Bachelor v. State, 113 So. 
67, 216 Ala. 356; State v. McLellan, 
79 So. 379, 202 Ala. 41; State v. Mar- 
tin, 48 So. 846, 160 Ark. 181 (holding 
further that the court: will not ex- 
amine the journals on a mere sugges- 
tion of error therein, without point- 
ing out the particular error); Ex p, 
Kelly, 45 So. 290, 153 Ala. 668; Wal- 
lace v. Jefferson County Bd. of Reve- 
nue, 37 So. 321, 140 Ala. 491; Robert- 
son v. State, 30 So. 494, 130 Ala. 164; 
State v. Buckley, 54 Ala. 579; Moody 
v. State, 17 Am.R. 28, 48 Ala. 115; 
Jones v. Hutchinson, 43 Ala. 721; 
Bivin v. State, 88 So. 58, 18 Ala.App. 
8; Lovelady v. State, 74 So, 734, 15 
Ala.App. 615. . 


Ark.—Connor v. Blackwood, 2 S.W. 
(2a) 44,176 Ark. 139; Bush v. Marti- 
neau, 295 S.W. 9, 174 Ark. DAY Ss Bok 5 
v. Udey, 292 S.W. 698, 173 Ark. 464; 
Ruddell v. Gray, 285 S.W. 2, 171 Ark. 
547; Ewing v. McGehee, 275 S.W. 766, 
169 Ark. 448; Rice v. Lonoke-Cabot 

“Road Impr. Dist., 221 S.W. 179, 142 
Ark. 454; Booe v. Road Impr. Dist., 
2916 S.W. 500, 141 Ark. 140; Helena 
Water Co. v. Helena, 216 S.W. 26, 140 
Ark. 597; Perry v. State, 214 S.W. 
2, 139 Ark. 227; Marshall v. Baugh, 


The rule making a 


STATUTES 


201 S.W.-808, 133 Ark. 64; Harrington 
Vv. White;-199 S:W. 92, 131. Ark: 291; 
Desha-Drew Road Impr. Dist. v. Tay- 
lor, 197 S.W. 1152, 130 Ark. 5038; Me- 
chanie’s Building & Loan Assoe. v. 
Coffman, 162 S.W..1090, 110 Ark. 269; 
Hodges v. Keel, 159 S.W. 21, 108 Ark. 
184; Butler y. Fourche Drain, Dist., 
146 S.W. 120, 103 Ark. 109; State v. 
Bowman, 118 S.W. 711, 90 Ark. 174; 
Pelt v. Payne, 30 S.W. 426, 60 Ark. 637, 
90 Ark. 600, 134 Am.S.R, 45; Glidewell 
v. Martin, 11 S.W. 882, 51 Ark. 559; 
Webster v. Little Rock, 44 Ark. 536; 
Chicot County v. Davies, 40 Ark. 200; 
Smithee v. Garth, 33 Ark. 17; Worth- 
en v. Badgett, 32 Ark. 496; Burr v. 
Ross, 19 Ark. 250. 


Colo.—Gallup v. Rule, 255 P. 463, 
81 Colo. 335; Peo. v. Leddy, 123 P. 
824, 53 Colo. 109; Denver. v. Rubidge, 
116 P. 1130, 51 Colo: 224; Rio Grande 
Sampling Co. v. Catlin, 94 P. 323, 40 
Colo. 450; Andrews v. Peo., 79 P. 1031, 
33 Colo. 198, 108 Am.S.R. 76; Robert- 
son v. Peo., 38 P. 326, 20 Colo. 279; 
Massachusetts Mut. L. Ins. Co.- v. 
Colorado Loan, etc., Co., 36 P. 793, 794, 
20 Colo. 1, 6; Nesbit v. Peo., 36 P. 221, 
iS age: 441; In re Roberts, 5 Colo. 


Del.—Rash v. Allen, 76 A. 370, 24 
Del. 444 (reviewing cases for and 
against rule). 


Fla.—Douglas v. Webber, 128 So, 
613, 99 Fla. 755; State v. Palmetto, 
126 So. 781, 99 Fla. 401; Gwynn vy. 
Hardee, 110 So. 343, 92 Fla. 543; State 
v. Carley, 104 So. 577, 89 Fla. 361; 
Amos v. Gunn, $4 So. 615, 84 Fla. 
285; Amos v. Moseley; 77 So. 619, 74 
Fla. 555, L.R.A.1918C 482; State v. 
Simmons, 57 So. 196, 62 Fla. 303; 
West v. State, 39 So. 412, 50 Fla. 154; 
Potter v. Lainhart, 33 So. 251, 44 Fla. 
647; State v. Hocker, 18 So. 767, 36 
Fla. 358; State v. Brown, 20 Fla. 407. 


Idaho.—Gem Irr. Dist. v. Gallet, 253 
P. 128, 43 Idaho 519; In re Drain. 
Dist. No. 1, 143 P. 299, 26 Idaho 311, 
L.R.A.1915A 1210; Swain v. Fritch- 
man, 125 P. 319, 21 Idaho 783; State v. 
Boise, 51 P. 110, 5 Idaho 519. 


Ill.—Peo. v. Illinois State Board of 
Dental Examiners, 115 N.E. 852, 278 
Ill. 144; Dragovich v. Iroquois Iron 
Co., 109 N.E. 999, 269 Ill. 478; Worthy 
v. Bush, 104 N.E. 904, 262 Tl. 560 
[error dism 174 Ill.App. 215]; Nei- 
berger v. McCullough, 97 N.E. 660, 
253 Ill. 312; Peo. v. Bowman, 93 N.E, 
244, 247 Ill. 276; Illinois Cent. R. Co. 
v. Peo., 33 _N.W.° 173, 143 Tll. 434, 19 
L.R.A. 119 [rev 16 S.Ct. 1095, 163 U.S. 
142, 41 L.Ed. 107]; Peo. v. Loewen- 
thal, 93 Ill. 191; Peo. v. De Wolf, 62 
Ill. 253; Peo. v. Starne, 35 Ill. 121, 85 
Am.D, 348; Prescott v. Illinois, etc., 
Canal, 19 Ill. 324; Turley v. Logan 
County, 17 Ill. 151; Spangler v. Ja- 
coby, 14 Ill. 297, 58 Am.D. 571. 


Kan.—State v. Salina, 194 P. 931, 
108 Kan. 271; State v. Missouri Pac, 
R. Co., 152 R. 777, 96 Kan. 609, Ann. 
Cas. 1917A 612 [aff 39 S.Ct. 93, 248 
U.S. 276, 68 L.Ed. 239, 2 A.L.R. 15891]; 
State v. Akers, 140 P. 637, 92 Kan. 169, 
Ann.Cas.1916B 543 [aff 38 S.Ct. 55, 254 
U.S. 154, 62 L.Ed. 294]; Weiss v. 
Stubblefield, 116 P. 205, 85 Kan, 199; 
Stephens v. Labette County, 98 P. 790, 
79 Kan. 153; Missouri, etc., R. Co. v. 
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duly authenticated and enrolled act absolutely con- 
clusive®? is repudiated in many jurisdictions, and it 
is held that, while there is a presumption that such 
act was legally enacted,®® the presumption is not 
conclusive, and the courts may look behind the en- 
rolled act to determine whether the legislature ob- 
served constitutional requirements in its passage,®* 
and for this purpose the legislative journals are ad- 


Simons, 88 P. 551, 75 Kan. 130; State 
v. Andrews, 67 P. 870, 64 Kan. 474; 
In re-Taylor, 55 P. 340, 60 Kan. 87; 
Homrighausen v. Knoche, 50 P. 879, 
58 Kan. 646; Weyand v. Stover, 11 P. 
355, 35 Kan. 545; In re Vanderberg, 
28 Kan. 254; State v. Francis, 26 Kan. 
724; In re Division of Howard Coun- 
ty, 15 Kan. 194. 


Mich.—-McClellan v. Stein, 201 N.W. 
209, 229 Mich. 203; Lansing v. Michi- 
gan Power Co., 150 N.W. 250, 183 
Mich. 400; Detroit v. Detroit Bd. of 
Assessors, 91 Mich. 78, 51 N.W. 787, 
16 L.R.A. 59 (holding that, in deter- 
mining whether a statute was duly 
passed, the bound volumes of the leg- 
islative journals containing matter 
not in the journal as published from 
day to day will be presumed to have 
been properly amended in such re- 
spect by authority of the legislature); 
Rode v. Phelps, 45 N.W. 493, 80 Mich. 
598; Sackrider v. Saginaw County, 44 
N.W. 165, 79 Mich. 59; Peo. v. Mc- 
Elroy, 40 N.W. 750, 72 Mich. 446, 2 
L.R.A. 609; Callaghan v. Chipman, 
26 N.W. 806, 59 Mich. 610; Atty.-Gen. 
v. Joy, 20 N.W. 806, 55 Mich. 94; Peo. 
v. Onondaga Tp., 16 Mich. 254; Peo. 
v. Mahoney, 13 Mich. 481; Southworth 
v. Palmyra, ete., R. Co., 2 Mich, 287;, 
Green v. Graves, 1 Dougl. 351. 


Minn.—Jaques v. Pike Rapids Pow- 
er Co., 215 N.W. 221, 172 Minn. 306; 
State v. Wagner, 153 N.W. 749, 130 
Minn. 424; In re Ellis, 56 N.W. 1056, 
55 Minn. 401, 43> Am.S.R. 514, L.R.A,. 
287; State v. Peterson, 36 N.W. 443, 
38-Minn. 143; Burt v. Winona, ete., 
R. Co., 18 N.W. 285, 289, 31 Minn. 472; 
State v. Gould, 17 N.W. 276, 31 Minn. 
189; State v. Hastings, 24 Minn. 78; 
BOSS: County v. Heenan, 2 Minn, 


Mo.—State v. Adams, 19 S.W.(2d) 
671, 323 Mo. 729; Hicks v. Simonsen, 
270 S.W. 318, 307. Mo. 307; Ex p.. 
Seward, 253 S.W. 356, 299 Mo. 385, 31 
A.L.R. 665 [error dism 44 S.Ct. 335, 
264 U.S. 599, 68 L.Ed. 869]; State ex 
rel. Greene County v. Gideon, 199 S.W. 
948, 273 Mo. 79; State v. Taylor, 123 
S.W. 892, 224 Mo. 393; State v. Wray, 
19 S.W. 86, 109 Mo. 594; State v. 
Mead, 71 Mo. 266 [overr sub nom. Pa- 
cific R. Co. yv. Governor, 23 Mo. 3538, 66 
Am.D. 673]; Brady v. West, .60 Mo, 
33; Cox v. Mignery, 105 S.W. 675, 
126 Mo.A, 669 (applying rule to mu- 
nicipal ordinances). 


Neb.—State v. Cox, 178 N.W. 9138, 
105 Neb. 75; State v. Dean, 121 N.W. 
719, 84 Neb. 344; Stetter v. State, 110 
N.W. 761, 77 Neb. 777; Colburn =v. 
McDonald, 100 N.W. 961, 72 Neb. 431; 
State v. Burlington, ete., R. Co., 84 
N.W. 254, 60 Neb. 741; State v. Frank, 
83 N.W. 74, 60 Neb. 327 [aff 85 N.wW, 
956, 61 Neb. 679]; Webster v. Hast- 
ings, 77 N.W. 127, 56 Neb. 669; State 
v. Moore, 55 N.W. 299, 37 Neb. 13; 
State v. Robinson, 29 N.W. 246, 20 
Neb. 96; State v. McLelland, 25 N.W. 
77, 18 Neb. 236, 53 Am.S.R. 814. 


N.H.—In re Opinion of Justices, $1 
A. 170, 76 N.H. 601; In re Opinion of 
Justices, 52 N.H. 622; In re Opinion 
of Justices, 35 N.H. 579. 

N.D.—State v. Steen, 212 N.W. 843, 


55 N.D. 239; State v. Schultz, 174 N. 
W. 81, 44 N.D. 269. Contra Power v. 
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missible.°> This rule has been more liberally con- 
strued in some jurisdictions than in others, depend- 
ing largely upon the character and phraseology of 
the constitutional provision claimed to have been 
The theory on which the journals are 
admitted for this purpose is that, under the consti- 
tutional provisions, not only the enrolled act, but 


violated.°® 


Kitching, 86 N.W. 737, 10 N.D. 254, 
88 Am.S.R. 691. 


Or.—State v. Boyer, 165 P. 587, 84 
Or. 513; Currie v. Southern Pac. Co., 
28 P. 884, 21 Or. 566. 


R.IL.—O’Neil v. Demers, 118 A. 677, 
44 R.I. 504 [overr in effect State v. 
Septon 35 R15, 119]. 


Tenn.—State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403; State v. Hammon, 
11° S.W.(2d): 858,158 Tenn. 119; :Ke- 
fauver v. Spurling, 290 S.W. 14, 154 
Tenn. 613; House v. Creveling, 250 
S.Weweot, 147 Tenn.) 5895.) State | cv. 
Davis, 240 S.W. 762, 146 Tenn. 287; 
Wilson v. State, 224 S.W. 168, 143 
Tenn. 35; Webb v. Carter, 165 S.W. 
426, 129 Tenn. 182; Jackson v. Weis, 
etc., Mfg. Co., 137 S.W. 751, 124 Tenn. 
421; Nelson v. Hagwood County, 20 
S.W. 1, 91 Tenn. 596; State v. Algood, 
10 S.W. 310, 87 Tenn. 163; Brewer v. 
Huntington, 9 S.W. 166, 86 Tenn. 732. 


Utah.—Ritchie v. Richards, 47 P. 
670, 14 Utah 845; Lyman v: Martin, 
2 Utah 136. Contra Peo. y. Clayton, 
TPs; 623855 5¢ Utah: 598. 


. Wis.—Meracle v. Down, 25 N.W. 
412, 64 Wis, 323; Bound v. Wiscon- 
sin ‘Cent. R. Co., 45 Wis. 543. 


.Wyo.--State v. Smart, 136 P. 452, 

22 ‘Wyo. 154; George Bollen Co. v. 
North Platte Valley Irr. Co., 123 P. 
22°19" Wyo. 542, 39 L.R.A.N.S. 865; 
tate v.:Cahill, 75 P. 433, 12 Wyo. 225; 
rown v. Nash, 1 Wyo. 85. 


“Tf we find a law signed by the 
Speakers of both houses, and ap- 
proved by the Governor, we must 
presume that it has passed in con- 
formity to all the requirements of 
the constitution, and is valid, until 
the presumption is overcome by le- 
gitimate proof.” 
ClO ite eon El te 8s 


. “Every presumption is in favor of 
the regularity of legislative proceed- 
ings, and it is rather to be inferred 
that the journals are imperfect rec- 


ords of what was done than that the | 


legislature failed to perform the more 
solemn and important duties enjoined 
upon it by the constitution.” State 
v. Frank; 83 N.W. 74, 75, 60 Neb. 327 
Laff 85 N.W. 956, 61 Neb. 679]. 


“This presumption is conclusive ex- 
cept as to matters upon which ‘the 
constitution makes the validity of 
the enactment rest. In respect to 
such matters the constitution is 
mandatory, and the rolls themselves 
may be contradicted: by journal en- 
tries, and the law itself overthrown, 


if these entries show clearly, and be- | 


yond all doubt, a want of conformity 
to the mandates of the constitution.” 
State v. Wray, 19 S.W. 86, 109 Mo. 
594, 597. 


[a] Every reasonable presumption 
is indulged in favor of the regularity 
of the enactment of an enrolled stat- 
ute. State v. Rogers, 30 P. 74, 22 Or. 
348; State v. Collier, 23 S.W.(2d) 879, 
160 Tenn. 403; House v. Creveling, 
250 S.W. 357, 147 Tenn. 589; State v. 
Davis, 240 S.W. 762, 146 Tenn. 287; 
Wilson v. Staté, 224. S.W. 168,148 
Tenn. 55; Richardson v. Young, 125 
S.W. 664, 122 Tenn. 471; State v. Al- 
good, 10 S.W. 310, 87 Tenn. 163. 


Larrison v, Peoria, | 
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arbiters of the 


constitution.®* 


[b] Absence of protest on journal. 
—(1) Under the provisions of the 
Missouri constitution, it has been held 
that where there is no protest “noted 
on the journal’ of either house, point- 
ing out in what respect the constitu- 
tion has been violated during the pas- 
sage of the bill, it will be presumed 
that the legislature was,not remiss 
in its duty to make such protest if 
any grounds therefor existed. State 
v. Mason, 55 S.W. 636, 155 Mo. 486 
faff: 21 S.Ct? 125, 179° OS. 328; 45.0; 
Ed. 214]; State v. Mead, 71 Mo. 266. 
(2) Before this provision was inserted 
in the constitution, the rule was that 
the courts could not go behind the en- 
rolled bill. Pacific R. Co. v. Governor, 


23 Mo. 353; 66 Am.D. 673. 


[c] Act included in Session Laws 
is prima facie a part of the statute 
law of the state, but such evidence is 
not conclusive. Utpatel v. Chicago 


Title, ete., Co., 218 Ill.App. 75; Smith 
v. Niemann, 216 I1].App. 179. 
[d] Clerical misprision of the 


clerk or senate in making up the jour- 
nal_reciting an amendment of § 4 
instead of § 5, and striking out of §§ 
2 and 3 instead of 3 and 4, may be 
considered,- in determining whether 
the senate passed a bill different from 


| that enrolled, signed, and filed in the 


secretary of state’s office, not to de- 
feat the legislative will, but to iden- 
tify amendments in fact proposed and 
adopted. Ewing v. McGehee, 275 S.W. 
766, 169 Ark. 448. 

[e] Statutory provisions.—Rev. 
St. (1878) § 4135, providing that 
printed copies of the statutes shall be 


| sufficient evidence thereof, does not 
| preclude a showing by the legislative 
| journals that a statute never was en- 


acted by both houses. Meracle vy. 
Down, 25 N.W. 412, 64 Wis. 323. 


[f] Im Louisiana (1) it has been 
held that, whenever a question arises 


| as to the existence of a statute or its 


acted a different rule. 


terms, the judges have a right to re- 
sort to any source of information in 
its nature capable of conveying a 
clear and satisfactory answer to such 
question, always seeking first for that 
which in its nature is most appropri- 
ate, unless the positive law has en- 
State v. Bau- 
man, 87 So. 732, 148 La. 748; State 
Vv.) duaiche,.. 29) Sou 700, -105 San’ 34: 
Hollingsworth v. Thompson, 12 So. 1, 
45 La.Ann, 222, 40 Am.S.R. 220. (2) 
Under this rule the journals have 
been admitted upon a question as to 
whether an amendment by the senate 
to a house bill was coneurred in by 
the house. Hollingsworth v. Thomp- 
son, supra. (3) Acts of extra sessions 
of the legislature, like acts of regular 
sessions, are presumed to have been 
enacted regularly, and in conformity 
with the requirements of the consti- 
tution, and one claiming that such an 
act was not within the governor's 
call for the extra session has the bur- 
den of proving that fact. State v. 
Anding, 92 So. 889, 152 La. 259. (4) 
In earlier cases, however, it was held 
that after a law has been duly pro- 
mulgated, the court will accept it 
without inquiry as to the observance 
or nonobservance of constitutional 
rules relating to its passage (Whited 
v. Lewis, 25 La.Ann. 568; Louisiana 
State Lottery Co. v. Richoux, 23 La. 


is required by. public policy.®* 


hy | Tot at ie 


[§ 185 


also the journals of the houses, are made official 
records, and that it is the duty of the courts, as final 


constitutionality of legislation, to 


determine, from these records, whether the act in 
question was adopted in the manner required by the 
It has also beeri said that the rule 


However, even in 


Ann. 743, 8 Am.R. 602); (5) and that 
the journals are inadmissible to show 
that an act was passed through im- 
proper influences (State v. Fagan, 22 
La.Ann. 545 [aff 16 Wall. (U.S.) 36, 21 
L.Ed. 394]). 

-{[g] In Mississippi (1) it has been 
said that it will be presumed that all 
constitutional requirements were ob- 
served “until the presumption is over- 
come by clear and convincing testi- 
mony.” Riley v. Ammon, 108 So. 296, 
143 Miss. 861; Postal Tel., etc., Co. 
v. Robertson, 76 So. 560, 116 Miss. 
204. (2) On the other hand, it has 
been declared in many cases that an 
enrolled act is conclusive, and cannot 
be impeached by the legislative jour-. 
nals. State v. Jackson, 81 So. 1, 119 
Miss. 727; Adams v. Noble, 60 So. 
561, 103 Miss. 393; Turner v. Forrest 
County, 53 So. 684; Turner v. Hat- 
tiesburg, 53 So. 681, 98 Miss. 3387; 
Hunt v. Wright, 11 So. 608, 70 Miss. 
298; Ex p. Wren, 63 Miss..512, 56 
Am.R. 825 [overr Brady v. West, 50 
Miss. 68]; Swann v. Buck, 40 Miss. 
268; Green v. Weller, 32 Miss. 650. 


65. See cases supra note 64, 


[a] What constitutes journal.— 
(1) A supplement to a house journal 
issued in pursuance of a resolution of 
the house is a part of the journal it- 
self, but other parts of the journal 
may be used to show that the copy of 
a bill contained in the supplement is 
not correct. Detroit v. Detroit Bd. of 
Assessors, 51 N.W. 787, 91 Mich. 78, 
16 L.R.A. 59. (2) Daily printed pam- 
phlets containing a record of the pro- 
ceedings of each house of the legis- 
Jature are ‘‘journals” of the respective 
houses. Amos v. Moseley, 77 So. 619, 
74° Bla. 555,°D.R.A.1918C 482. 


Judicial notice of legislative jour- 
nals see Evidence § 1904. 


66. See cases infra § 186. See also 
eases infra passim §§ 187-192. 


67. Ala.—Moody v. State, 48 Ala. 
115,17 Am-R. 28. 


Ark.—Chicot v. Davies, 40 Ark. 211, 


Fla.—Amos v. Gunn, 94 So. 615, 84 
Fla. 285. 


Kan.—State v. Andrews, 67 P. 870, 
64 Kan. 474, 


Md.—Legg v. Annapolis, 42 Md. 221. 
Mich.—Peo. v. Mahaney, 13 Mich. 


81. 


ee v. Hastings, 24 Minn. 
io, 


Pe pe ar ak v. McLelland, 18 Neb. 
ato. 


N.H.—In re Opinion of Justices, 35 
N.H. 580. 


W.Va.—Osburn v. State, 5 W.Va. 91. 


[a] .The mere requirement that a 
journal should be kept imports that 
it is to be Kept for the purpose of af- 
fording evidence of what is enacted. 
Chicot v. Davies, 40 Ark. 211; State 
v. Francis, 26 Kan. 731; Legg v. An- 
napolis, 42 Md. 2218 State v. McLel- 
land, 18 Neb. 243; In re Opinion of 
Justices, 35 N.H: 580; Osburn v. 
State, 5 W.Va. 91. 


68. Rice v. Lonoke-Cabot Road 
Impr.-Dist., 221 S.W. 179, 142 Ark. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 185-186] 


these jurisdictions, there is a strong presumption 
in favor of the subject matter®® and validity’® of an 
enrolled act, the burden being on one ascertaining 
that a statute was not legally enacted to prove that 
and if the journals do not affirmatively 
show such illegality, the presumption becomes con- 


fact ;*1 


clusive.?? 


[§ 186] (3) Exceptions to, and Limitation of, 


Rules. In some jurisdictions the 


454; Glidewell v. Martin, 11 S.W. 882, 
51 Ark. 559; Berry v. Baltimore, etc., 
R. Co., 41 Md. 462; Rode v. Phelps, 80 
Mich. 598. 


69. State v. Brown, 20 Fla. 407; 
In re Howard County, 15 Kan. 194; 
Lyman v. Martin, 2 Utah 136. 


Sufficiency of evidence to overcome 
presumption see infra § 200. 


70. Ark.—Scott v. Clark County, 
ae 283; English v. Oliver, 28 Ark. 

Fla.—State v. Hocker, 18 So. 767, 
36 Fla. 358. 


Ill.—Larrison vy. Peoria, etc., R. Co., 
rf) am by bes 


Kan.—Belleville v. Wells, 88 P. 47, 
74 Kan. 823; Chicago, etc., R. Co. v. 
Manhattan, 25 P. 879, 45 Kan. 419; 
Weewend v. Stover, 11 P. 355, 35 Kan. 


es Saree v. Hastings, 24 Minn. 


77 


Mo.—Cox v. Mignery, 105 S.W. 675, 
126 Mo.A. 669. 


Neb.—State v. Robinson, 29 N.W. 
246, 20 Neb. 96; State v. McLelland, 
25 N.W. 77, 18 Neb. 236, 53 Am.R. 814. 


Nev.—State v. Swift, 10 Nev. 176, 
21 Am.R. 721. 


71. Colo.—Peo. v. Leddy, 123 P. 
824, 53 Colo. 109. 
Fla.—State v. Carley, 104 So. 577, 


89 Fla. 361; Amos v. Moseley, 77 So. 
619, 74 Fla. 555, L.R.A.1918C 482. 


. Ill.—wWorthy vy. Bush, 104 N.E. 904, 
262 Ill. 560 [error dism 174. Il].App. 
215); 


Mo.—Cox v. Mignery, 105 S.W. 675, 
126 Mo.A. 669. 
» Wyo.—State v.. Smart, 136 P. 452, 
22 Wyo. 154. 


72. See infra § 200. 

73. See supra § 184. 

74. See supra § 185. 

75. See cases infra this note; and 
infra passim § 187 et seq. 

[a] In Indiana (1) the enrolled act 


has been held to establish conclusive- 
ly the validity of its enactment (State 
v. Wheeler, 89 N.E. 1, 172 Ind. 578, 19 
‘Ann.Cas. 834; Lewis v. State, 47 N.E. 
675, 148 Ind. 346; Western Union Tel. 
Co. v. Taggard, 40 N.E. 1051, 141 Ind. 
281, 60 L.R.A. 671 [aff 16 S.Ct. 1054, 
163 U.S. 1, 41 L.Ed. 49]; State v. 
/Boice, 39 N.E. 64, 40 N.H. 113, 140 Ind. 
506; Hovey v. State, 21 N.E. 21, 119 
Ind. 395; Stout v. Grant County, 8 
N.E. 222, 107 Ind. 343; Madison Coun- 
ty v. Burford, 93 Ind. 383; Edger v. 
Randolph County, 70 Ind. 331; Bender 
v. State, 538 Ind. 254; Evans v. 
Browne, 30 Ind. 514, 95 Am.D. 710 
[overr McCulloch v. State, 11 Ind. 
424: Coleman v. Dobbins, 8 Ind. 156; 
Skinner v. Deming, 2 Ind. 558, 54 
Am.D. 463]); (2) but it has been held 
that the journals are admissible to 
show that an act never passed both 
houses of the legislature. (Cordell v. 
State, 22 Ind. 1). (3) In another case, 
the journals were examined to ascer- 
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courts, whether | others.7° 


tain if a bill had passed over the gov- 
ernor’s veto, but the court expressly 
distinguished the cases recognizing 
the general principle of the conclu- 
siveness of the enrolled act. Hyvans- 
yee v. State, 21 N.E. 267, 118 Ind. 
26. 4 


{[b] In Maryland (1) the court has 
power to go behind the enrolled act 
and inquire whether it was passed in 
conformity with the constitution, and 
for this purpose the journals of the 
house and senate may be examined. 
Ridgeley v. Baltimore, 87 A. 909, 119 
Md. 567; Baltimore Fidelity Ware- 
house Co. v. Canton Lumber Co., 84 
A. 188, 118 Md. 135; Lege v. Annapo- 
lis, 42 Md. 203; Berry v. Baltimore, 
etc., R..Co., 41) Md? 446, 20 Am.R. 69. 
See Fouke v. Fleming, 13 Md. 392 
(holding that the enrolled act is bet- 
ter evidence of the subject matter of 
a Statute than the journals of both 
houses). (2) Legislative journals can 
only be considered in connection with 
other competent proof to impeach a 
duly authenticated statute (Jessup v. 
Baltimore, 89 Aiea HU tess W248 Wie 106 RA 
Ridgely v. Baltimore, 87 A. 909, 119 
Md. 567); (3) but Where a bill ap- 
pears to have been constitutionally 
passed, the courts will not inquire 
whether a senate rule was complied 
with in reconsidering a vote thereon 
(Baltimore Fidelity Warehouse Co, v. 
Canton Lumber Co., 84 A. 188, 118 Md. 
135); (4) and it has been held that 
the courts will not go behind the en- 
rolled act to prove its contents (An- 
napolis v. Harwood, 32 Md. 471, 3 
Am.R,. 161). 


[ec] In Montana (1) the rule has 
been laid down that, where the con- 
stitutionality of an act is questioned 
on the ground of irregularity of leg- 
islative action, the only purpose for 
which the courts may examine the 
journals is to determine whether the 
ayes and nays vote was entered on the 
journal. State v. Moulton, 189 P. 59, 
57 Mont. 414;. Barth.v. -Pock, 155+P. 
282, 51 Mont. 418; State v. Hrickson, 
102 P. 336, 39 Mont. 280; Palatine Ins. 
Co. v. Northern Pac. R. Co., 85 P. 1032, 
34 Mont. 268 [overr so far as conflict- 
ing with this view State v. Long, 52 
P. 645, 21 Mont. 26]. (2) The court 
will not go behind an enrolled bill as 
approved to determine whether a joint 
conference committee exceeded its au- 
thority in making an amendment 
(State v. Moulton, 57 Mont. 414, 189 
P. 59); (3) nor can it be shown that 
the enrolled bill contained amend- 
ments not adopted. and differed from 
the bill which finally passed (State v. 
Erickson, 102 P. 336, 39 Mont. 280). 


[ad] In New Jersey (1) an enrolled 
act has been held conclusive, and evi- 
dence to impeach it inadmissible 
(Bloomfield v. Middlesex County, 65 
A, 890, 74 N.J.Law 261; Mason v. 
Cranbury Tp., Middlesex County, 52 
A. 568, 68 N.J.Law 149; Passaic Coun- 
ty v. Stevenson, 46 N.J.Law 173; 
Pangborn v. Young, 32 N.J.Law 29; 
Standard Underground Cable Co. v. 
Atty.-Gen.,. 19 A. 733, 46 N.J.Eq. 270, 
19 Am.S.R. 394), (2) where the con- 
stitution does not require the matter 
in question to be entered on the jour- 
nals (Ex p. Hague, (Ch.) 144 A. 546 
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favoring generally the rule that the enrolled act is 
absolutely conclusive,’* or the rule that it is merely 
prima facie conclusive and subject to impeachment 
by the legislative journals,’+ have limited the rules 
or made exceptions thereto, usually depending upon 
the particular ground of attack, and have held a duly 
authenticated and enrolled act conclusive as to 
certain matters, and subject to impeachment as to 


[aff 145 A. 618]); (3) but where the 
constitution provides such formalities 
as require a record on the journals, 
such journals are conclusive, not only 
as against a printed statute published 
by authority of law, but also against 
a duly enrolled act (Hx p. Hague, su- 
pra). (4) Courts may look behind the 
certificate of the secretary of the 
state to determine whether a ‘joint 
resolution” of the senate and general 
assembly, to arraign a citizen for con- 
tempt, was passed in compliance with 
the constitution and legislative rules. 
Ex p. Hague, supra. (5) Under Act 
March 3, 1873 (Pamphl. L. (1873) p 
27), authorizing the court, on petition 
by the attorney-general, or by two 
or more persons, setting forth his or 
their reasons for believing that an act 
on file in the office of the secretary of 
state was not duly passed as required 
by the constitution, to inquire in a 
summary way into the facts and cir- 
cumstances alleged in such petition, 
and “if satisfied that the law or joint 
resolution mentioned therein was not 
duly and constitutionally passed,’’ 
etc., to decree the same or any part 
thereof to be null and void, the jour- 
nals of the houses are competent evi- 
dence as to the regularity of the pas- 
sage. In re Low, 95 A. 616, 88 N.J. 
Law 28. (6) So it has been held that 
the journais are admissible to show 
whether or not notice of application 
for a special or local law was given. 
See infra § 191. 


Ee] In New York (1) it has been 
held that the legislative journals can- 
not be used to impeach the validity 
of an act which is signed by the pre- 
siding officers and has been duly cer- 
tified and published as a law under 
the direction of the secretary of 
state. Peo. v. Mariborough Highway 
Comrs:5\.54  N-Y.. -276, 3 SAmoER: esis 
Peo. v. Devlin, 33 N.Y. 269, 88 Am.D. 
377; Rumsey v. Peo., 19 N.Y. 41; De 
Camp vy. Eveland, 19 Barb. 8; Helm 
v. Day, 134 N.Y.S. 770 [aff 138 N.Y.S. 
1120, 153 App.Div. 931]. See Warner 
v. Beers, 23 Wend. 103 (opinion ex- 
pressed in favor of rule of conclusive- 
ness, but point not decided). But see 
McGrath v. Grout, 74 N.Y.S, 779, 37 
Mise. 64 [aff 74 N.Y.S. 782, 69 App. 
Div. 314 (aff 63 N.B. 547, 171 N.Y. 7) J] 
(holding that it will be presumed that 
a statute was passed by the legisla- 
ture in compliance with all constitu- 
tional requirements until the contrary 
is conclusively established); In re 
Whitman, 173 N-Y.S. 516,985" App. 
Div. 228 [aff 173 N.Y:S. 516, 105 Misc: 
(4 vanad afi 112 INS 485, 225 >Newe 20g 
(to same effect). (2) It has also been 
held that, while the general rule is 
that it is not competent to examine 
the official records of legislative bod- 
ies in passing on the validity of a 
statute, yet where the validity of a 
statute depends on a particular thing 
being shown or not by the official 
journals, it is proper to examine them. 
Peo. v. La Fetra, 186 N.Y.S. 638, 195 
App.Div. 280 [aff 185 N.Y.S. 638, 113 
Mise. 536, and aff 130°N.H. 601, 230 
N.Y. 429,16 A.L.R. 152]. (3) In some 
cases it has been held that, where the 
certificate of the presiding officer is 
defective or incomplete, resort may be 
had to the journals to support the va- 
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[§ 187] c. Presumptions as to Particular Matters 
—(1) Reading Bill. In some jurisdictions the pre- 
sumption that a bill was read as required by the con- 
stitution is conelusive, and cannot be contradicted 
but in other jurisdictions the 
journals may be examined to determine the ques- 


by the journals;*° 


lidity of the bill, and show its passage 
by a constitutional vote. In re Stick- 
ney, 77 N.B. 993, 185 N.Y. 107; New 
York,‘etc., Bridge Co. v. Smith, 42 N. 
E. 1088, 148 N.Y. 540; Rumsey v. New 
York, ete, R. Co:, 28 N.E. 763, 130 N. 
Y. 88; Peo. v. Chenango, 8 N.Y. 317; In 
re Weeks, 96 N.Y.S. 876, 109 App.Div. 
861; De Bow v. Peo., 1 Den. 9; Purdy 
v. Peo., 4 Hill 384 [rev 2 Hill 31]. (4) 
So, where it was essential to the va- 
lidity of an act that it should origi- 
nate in a bill reported by special com- 
missioners appointed to revise the 
statutes, the court held that, while it 
would be presumed that the act so 
originated, proof aliunde was admis- 
sible to show that it did not. Peo. 
v. Patrea, 92 N.Y. 128, 65 How.Pr. 59, 
LON YL Or. 233. 


[f] In North Carolina (1) it has 
been held that the certificate of the 
speakers of the house and senate that 
a bill was duly read, passed, and rati- 
fied, is conclusive evidence of that 
fact (Frazier v. Board of Comrs. of 
Guilford County, 138 S.B. 433, 194 N.C. 
49; Brown v. Stewart, 46 S.E. 741, 134 
N.C. 357; New Hanover County v. 
De Rosset, 40 S.E. 43, 129 N.C. 275; 
Black v. Commissioners, 39 S.H. 818, 
P2948 N CG. 12h; Commissioners =v. 
Snuggs, 28 S.E. 539, 121.N.C. 394, 39 
L.R.A. 439; Union Bank vy. Commis- 
sioners, 25 S.E. 966, 119 N.C. 214; 
Carr v. Coke, 22 S.E. 16, 116 N.C, 223, 
47-Am.S.R. 801, 28 L.R.A. 737); (2) 
but where the certificate does not 
eertify that the act was read three 
several days and that the yeas and 
nays were entered on the journals, 
the journals are admissible to show 
that the vote was not so entered (Fra- 
zier vy. Guilford,County, supra; New 
Hanover County v. De Rosset, 40 S.E. 
43,°129 N.C. 275, 280 (“There is no 
presumption as to the regularity of 
a matter of this kind’]; Union Bank 
v. Commissioners, supra); (3) and it 
has been held that compliance with a 
requirement of notice of a special or 
local law will be conclusively obre- 
sumed (see infra § 191). 


[g] In Ohio (1) a duly. enrolled 
bill, signed by the presiding officer 
of each house in the presence of the 
house, and afterwards approved and 
signed, is conclusive on the courts as 
to its contents, and reference cannot 
be made to the journals to impeach 
the bill in this respect (Ritzman v. 
Campbell, 112 N.E. 591, 93 OhioSt. 
246, Ann.Cas.1918D 248, L.R.A.1916B 
1251); (2) but the journals may be 
examined to determine the existence 
of a ‘statute (State v. Price, 8 Ohio 
Gir.@t.. 25, 4.-OhioCir.Dec.: 296)... (3) 
The journals have also been held ad- 
missible on the question whether an 
act was passed by a _ constitutional 
‘majority vote. See infra § 192. 


[h] In Oklahoma (1) where an 
enrolled bill on file in the office of the 
secretary of state is attacked for ir- 
regularity, the courts will look to the 
bill only; and such bill cannot be 
impeached by the legislative journals 
(Western Union Tel. Co. v. Hankins, 
230 P. 857, 104'Okl. 111; Johnson v. 
Grady County, 150 RP. 497, 50 Okl. 188; 
McNeal v. Ritterbusch, 116 P. 778, 
29 Okl. 223; Coyle v. Smith, 113 P.- 
944, 28 Okl. 121 [aff 31 S.Ct. 688, 221 
U.S. 559, 55 L.Ed. 853] [not compe- 
tent to show from journals that bill 
was not read on three different days 
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tion.?7 


in each house]; Atchison, ete., R. Co. 
v. State, 113 P. 921, 28 Okl. 94, 40 
L.R:A.N.S. 1); (2) but. where the 
very existence of an enrolled bill is 
questioned, based on the fact that at 
cannot be produced, the court will 
look to the journals for the, informa- 
tion (Western Union Tel. Co. v. Han- 
kins, supra; Johnson v. Grady Coun- 
ty, supra). (38) It has also been held 
that the presumption of notice of the 
intended introduction of a special or 
local bill is only a prima facie pre- 
sumption. See infra § 191. 


[i] Im Texas (1) the conclusive- 
ness of an enrolled act as to the va- 
lidity of its enactment has been af- 
firmed. Williams v. Taylor, 19 S.W. 
156, 83 Tex. 667 [overr in effect Hunt 
v. State, 3 S.W. 233, 22 Tex.App. 396]; 
King v. Terrell, (Civ.App.) 218 S.W. 
42; Harris County v. Hammond, (Civ. 
App.) 203 S.W. 445; El Paso, etc., R. 
Co. v.. Foth, 100 S.W. 171, 45 Tex.Civ. 
App. 275 [aff on this point and rev on 
another point 100 S.W. 171, 105 S.W. 
322,101 Tex. 1383]; State v. Larkin, 90 
S.W. 912, 41 Tex.Civ.App. 253; Hous- 
ton, ete., R. Co. v. Stuart, (Civ.App.) 
48 S.W. 799 [rev on other grounds 50 
S.W. 333, 92 Tex. 540]; McLane v. 
Paschal, 22 S.W. 711, 8 Tex.Civ.App. 
398; Teem v. State, 183 S.W. 1144, 79 
Tex.Cr,, 2854 Hx. p.. Fipton; 13 °SoWw. 
610, 28 Tex.App. 438, 8 L.R.A. 326; 
Usener v. State, 8 Tex.App. 177. See 
Blessing v. Galveston, 42 Tex. 641 
(court will not hold statute invalid 
because journals cast doubt on ques- 
tion whether statute was passed in 
manner and form as directed by con- 
stitution). But see Stone v. Stumper, 
1 Tex.A.Ciy.Cas, § 324 (Gen. L.. pp 
59, 60, releasing certain taxes to the 
several counties therein named for 
a certain time, will be presumed, “in 
the absence of any attempt to prove 
otherwise,” to have been passed in 
conformity with Const. art 12 § 19, 
providing that all property shall be 
taxed according to its value, except 
such as two-thirds of both houses of 
the legislature may think proper to 
exempt from taxation). (2) <As 
Const. art 3 § 30, providing that no 
law shall be passed extept by bill, 
and no bill shall be so amended in its 
passage through either house as to 
change its original purpose in con- 
tradistinction to §§ 38 and 39 of the 
same article, does not require the 
house journals to affirmatively show 
a compliance, the house journals can- 
not be examined to determine wheth- 
er the legislature in the passage of 
an act complied with the constitu- 
tion,—the enrolled bill being conclu- 
Sive on the courts (Harris County v. 
Hammond, (Civ.App.) 203 S.W. 445: 
Knox y. State, 138 S.W. 787, 62 Tex.Cr. 
512; Parshall v. State, 138 S.W. 759, 
62 Tex.Cr. 177); (8) but the journals 
have been admitted to show the time 
a statute took effect (Missouri, ete., 
R. Co. v. MeGlamory, 41 S.W. 466, 92 
Tex. 150; Hwing v. Duncan, 16 S.W. 
1000, 81 Tex. 230). (4) Admissibility 
of evidence to show giving of notice 
of application for special or local law 
see infra § 191. 


[ij]. In West Virginia (1) a duly 
enrolled bill is presumed to have been 
passed in conformity with constitu- 
tional requirements, but such _ pre- 
sumption may be rebutted by the leg- 
islative journals (Anderson v. Bowen, 


[§§ 187-188 


[§ 188] (2) Taking and Entry of Vote by Yeas 
and Nays. It will be presumed in the absence of a 
showing to the contrary that a constitutional prov1- 
sion requiring the vote on final passage of a bill to 
be taken by yeas and nays was complied with.7* 


89.S.E. 677, 78 W.Va. 559; Price v. 
Moundsville, 27 S.E. 218, 43 W.Va. 
523; Osburn v. Staley, 5 W.Va. 85, 13 
Am.R. 640 [journals may be looked 
to to determine whether bill passed by 
required number of votes]); (2) but 
it has been held that where the only 
question is as to the effect of an act 
duly passed, the courts cannot go be- 
hind the enrolled act (Lusher v. 
Scites, 4 W.Va. 11). 


76. Ind.—Lewis v. State, 
675, 148 Ind. 346. 


Nev.—State v. Beck, 56 P. 1008, 25 
Nev. 68; State v. Nye, 42 P. 866, 23 
Nev. 99. 


N.M.—Kelley v. Marron,-153 P. 262, 
21 N.M. 239. 


S.D.—Marregang v. Brown County, 
85 N.W. 605, 14 S.D. 357. 


Tex.—El Paso, etc., R. Co. v. Foth, 
100 S.W. 171, 45 Tex.Civ.App. 275; 
Usener vy. State, 8 Tex.App. 177. 


77. Ala.—Davidson v. Phelps, 107 
So. 86, 214 Ala. 236; Walker v. Griffith, 
60 Ala. 361; Clifton v. State, 118 So. 
235, 22 Ala.App. 559 [cert den 118 So, 
237, 218 Ala. 168]. 


Ark.—Huff v. Udey, 292 S.W. 693, 
173 Ark. 464; Glidewell v. Martin, 11 
SWS Oes Dl DARE 55 98 
Badgett, 32 Ark. 496; English v. 
Oliver, 28 Ark. 317; Vinsant v. Knox, 
27 Ark. 260. : 


Colo.—Adams vy. Clark, 85 P. 642, 
36 Colo. 65; Andrews v. Peo., 79 P. 
1031, 33 Colo. 193, 108 Am.S.R. 76. 


Fla.—Hale v. City of Palmetto, 126 
So. 781; State v. Curley, 104 So. 577, 
89 Fla. 361; Potter -v. Larnhart, 33 
So. 251, 44 Fla. 647; State v. Hocker, 
18 So. 767, 36 Fla. 358. 


Ill.— Peo. v. Illinois State Bd., 115 
N.E. 852, 278 Ill. 144; Schuyler Coun- 
ty WV. Peo., 25 Ered. 


Kan.—Weyand v. Stover, 11 P. 355, 
35 Kan. 545, 


La.—State v. Joseph, 72 So. 188, 139 
La. 734, 


47 N.E. 


Mich.—McClellan v. Stein, 201 N.W. 


209, 229 Mich. 208. 


Senge aaa v. Hastings, 24 Minn, 


Mo.—State v. Taylor, 123 S.W. 892, 
224 Mo, 393. - 


Or.—State v. Rogers, 30 P. 74, 22 
Or. 348. 


hae rere v. McConnell, 3 Lea 


W.Va.—Price v. Moundsville, 27 S. 
soe 218, 43 W.Va. 5238, 64 Am.S.R, 


See also supra § 58. 


[a] Reading section by section.—It 
will be presumed that the bill was 
read section by section on the final 
passage as required by the constitu- 
tion where nothing to the contrary 
appears. State v. Carley, 104 So. 577, 
89 Fla. 361; State v. Hocker, 18 So, 
767, 36 Fla, 358; Weyand v. Stover, 
11 P. 355, 85 Kan. 545. See also § 58. 


Effect of silence of journals 
infra § 201. , oor 


78. State y. Rogers, 30 P, 
Or, 348. ere Tagie 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Worthen v. ~ 


The presumption of compliance with a constitutional 
requirement that a yea and nay be taken and entered 
on the journal is not conclusive; and resort may be 
had to the journals where the act is attacked for 
failure to observe the requirement:’® In some ju- 
risdictions, however, it will be conclusively pre- 
sumed that a constitutional provision requiring the 
taking or recording of the yeas and nays was com- 
plied with, and the journals were not admissible to 
impeach the enrolled act.8° 


[§ 189] (3) Printing and Publication. The pre- 
sumption is that an act was printed’! and pub- 


lished®* as required by law; but it has been held - 


that where there has been no long, notorious, un- 
broken, and actual possession following an alleged 
forfeiture of lands under a statute relating to pay- 
ment of taxes, there can be no presumption that 
the statute was published.“ A certificate by the 
secretary of state that a statute has been published 
in one newspaper will not justify a presumption 
that it has been published in two newspapers, as 
required to make it a valid law.S* In some juris- 
dictions the presumption that a duly enrolled act 
was printed in accordance with constitutional re- 
quirements is conclusive;*® but in other jurisdic- 
tions the journals are admissible to show that the 
act was not printed.®® 


79. Ark.—Neven v. Road Impr. 
Dist., 200 S.W. 997, 132 Ark. 240; 
Butler v. Fourche Drain. Dist., 146 S. 


STATUTES 


so, and the journals clearly and af- 
firmatively show that such a require- 87, 
ment was not observed in the passage : 


[59 C.J.] 629. 


[§ 190] (4) Time of Approval and Taking Effect. 
Where the date of the approval of a statute is in 
question, the date shown by the published statute 
duly authenticated, is presumed to be correct;87 and 
where the time of a statute taking effect depends 
upon the date of its publication, the date of the cer- 
tificate of the. secretary of state appended to the 
published volume of the laws will be presumed to be 
that of its first publication,** and to be correct.8® 
Where a statute becomes a law at the date of ap- 
proval by the governor, an enrolled act will be 
presumed to have been approved on the date in- 
dorsed thereon by the governor.?°® 


Statutes approved on same day. Statutes ap- 
proved on the same day are presumed to have been 
approved contemporaneously.®? 


In criminal prosecution where the crime is alleged 
to have been committed on the day the statute on 
which the prosecution is based was approved, there 
is no presumption that the statute was in effect dur- 
ing that entire day.®? 


[§ 191] (5) Notice of Application for Passage 
of Special or Local Act. It will be presumed that 
notice of intention to apply for a local or special law 
was given in accordance with constitutional require- 
ments,®* although an act was introduced as a gen- 


Field, 24 S.W. 752,119 Mo. 593. 
Gibson y. Anderson, 131 F. 39, 


W. 120, 103 Ark. 109; State v. Bow- 
man, 118 S.W. 711, 90 Ark, 174. 


Colo.—Peo. v. Leddy, 123 P. 824, 53 
Colo. 109; Denver v. Rubidge, 116 P. 
1130, 51 Colo. 224; Rio Grande Sam- 
pling Co. v. Catlin, 94 P. 323, 40 Colo. 


Del.—Rash v. Allen, 76 A. 370, 24 
Del. 444. 


Mont.—State v. Moulton, 189 P. 59, 
57 Mont. 414; Barth v. Pock, 155 P. 
282, 51 Mont. 418; State v. Erickson, 
102 P. 336, 39 Mont. 280; Palatine Ins. 
Co. v. Northern Pac. R. Co., 85 P. 1032, 
34 Mont. 268. 


Wyo.—Arbuckle v. Pflaeging, 123 P. 
918, 20 Wyo. 351. ' 


See Gem Irr. Dist. v. Gallet, 253 P. 
128, 43 Idaho 519 (where, under the 
facts, the court presumed that the 
yea and nay vote entered on the house 
journal was that which on final pass- 
age of the bill was required to be en- 
tered therein). 

And see North Carolina cases supra 
§ 186. 

“Tt may be said that the enrolled 
bill constitutes better evidence of 
what the legislature does than the 
journal because of the certainty which 
exists that it was enrolled precisely as 
it was agreed to. But are not the 
elerk and enrolling committee as lia- 
ble to make a mistake as the clerk 
who makes up the journal under the 
supervision of the whole body of the 
house, whose business it is to see that 


the journal correctly states the action’ 


of the body? And there is another 
thought in connection with the ground 
of public policy. Can there be any 
sounder public policy than obedience 
to the constitution? Or, to put it in 
another way, can there be any sound 
public policy that involves a disregard 
of a plain requirement of the con- 
stitution? Wethink not. The consti- 
tution clearly means that no bill shall 
be passed unless the yeas and nays 
are called and entered on the journal. 
But it is argued that even if that be 


of the act, the enrolled bill should be 
conclusive nevertheless, because pub- 
lic policy demands it. We cannot ac- 
cede to such a doctrine. It is our con- 
viction that even though the conse- 
quences likely to follow from a 
recognition of the journal entry doc- 
trine would be bad, and very bad; 
they could not be so bad as would be 
the palpable disregard of a plain man- 
date of the constitution.” Rash v. 
Allen, 76 A. 370, 24 Del. 444, 468. 


80. Dorsey v. Wright, 103 S.E. 591, 
150 Ga. 321; State v. Lynch, 151 N.W. 
81,169 Iowa 148, L.R.A.1915D, 119. 


81. People v. Dunn, 22 P. 140, 80 
Cal. 211, 18 Am.S.R. 128; Stone v. Dis- 
patch Pub. Co., 55 S.W. 725, 21 Ky.L. 
1473; State v. Field, 24 S.W. 752, 119 
Mo, 593. 

[a] That house journal did not af- 
firmatively show that certain amend- 


ments made by the senate to a house| 


bill were printed prior to their adop- 
tion by the house, as required by 
Const. art 4 § 30, will not affect the 
validity of the bill, the presumption 
being that they were so printed. 
State v. Field, 24 S.W 752, 119 Mo. 
593. 


e2. Stine v. Bennett, 13 Minn. 153; 
Lowell v. North, 4 Minn. 32; Riley 
v. Ammon, 108 So. 296, 143 Miss. 861; 
Postal Tel., etc., Co. v. Robertson, 76 
So. 560, 116 Miss. 204. 

so Virginia: sete, Coal, Co. ~ vy. 
Charles, 251 F. 88, 144 [aff 254 F. 379, 
165 C.C.A. 599, error to Sup. Ct. al- 
lowed 255 F. 992, 167 C.C.A. 671, and 
dism 252 U.S. 569, 64 L.Ed. 720]. 

“Tt is the general rule that pre- 
sumptions are not indulged in favor 
of a party claiming the benefit of a 
forfeiture.” Virginia, etc., Coal Co. 
v. Charles, supra. 

84. Welch v. Battern, 47 Iowa 147. 


85. Stone v. Dispatch Pub. Co., 55 
S.W. 725, 21 Ky.L, 1473. 


86. Andrews v. People, 79 P. 1031, 
83 Colo. 193, 108 Am.S.R. 76; State v. 


65 C.CLA. 2:77. 


88. Berliner v. Waterloo, 14 Wis. 
378; Atty.-Gen. v. Foote, 11 Wis. 14, 
eee 689; In,re Boyle, 9 Wis, 


, 89. Atty.-Gen. vy. Foote, 11 Wis. 14, 
78 Am.D. 689. 


90. Forrester v. City of Memphis, 
15-S.W.(2d) 739, 159 Tenn. 16. 


91. Frothingham v. Woodside, 120 
A. 906, 122 Me. 525; Stuart v. Chap- 
man, 70 A. 1069, 104 Me. 17; Harring- 
ton v..Harrington, 53 Vt. 649. : 


[a] Reason for rule.—‘'This rule, 
easy to understand and simple in its 
application, allows statutes, which 
like those under consideration are in 
pari materia, to be construed together 
so as to ascertain and carry out the 
legislative will, that primary rule of 
statutory interpretation to which all 
others, including that so strenuously 
invoked by the defendants, are but 
corollaries. It avoids the absurdity of 
holding that the legislature, whose 
proceedings are presumed to be con- 
ducted with wisdom and deliberation, 
enacted and repealed a statute upon: - 
the same day; or that the house and 
senate gravely and solemnly passed 
through all their several stages two 
inconsistent acts, either one of which 
would repeal the other, and sent them 
at the same time to the governor, in- 
tending that, and that alone, should 
become a law of the land to which he 
happened last to affix his signature.” 
Stuart v. Chapman, 70 A. 1069, 104 Me, 
17, 23. 


92. Moree v. State, 94 So. 226, 130 
Miss. 341, 347. 5 


“In a criminal trial the defendant is 
presumed to be innocent until the tes- 
timony proves his guilt beyond a rea- 
sonable doubt. This presumption of 
innocence is more sacred than the 
presumption that a law is in_ force 
and effect during the entire day of 
its approval.” Moree v., State, supra. 


93. Ala.—Norvell v. State; 39 So. 
357, 149 Ala. 561; Jennings v. Russell, 
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eral bill and subsequently converted into a local bill 
In some jurisdictions such pre- 


by amendment.°* 
sumption is absolutely conclusive, 


cannot be inquired into by the courts®® in the ab- 
but in other jurisdictions the 
presumption obtains only where there is no evidence 
to’ the contrary,?? and the court may examine the 
determine whether or 


sence of fraud;°® 


journals of the legislature to 
not proper notice was given.°® 


[§ 192] (6) Miscellaneous 
constitution does not require 


done.°®® 


no amendment, it will be presumed 


9 So. 421, 92 Ala. 603; Hall v. Steele, 
2 So. 650, 82 Ala. 562; McKemie v. 
Gorman, 68 Ala. 442; Walker v. Grif- 
fith, 60 Ala. 361; Harrison vy. Gordy, 
57 Ala. 49. 


Ark.—Tugegle v. Tribble, 6 S.W.(2d) 
312,.077 Ark. 296;° Ft.’ Smith Light, 
ete., Co. v. Improvement, etc., Dist. 
No. 16, 276 S.W. 1012, 169 Ark. 690 
faff 47 S.Ct. 595, 274 UiS.- 387, 71 L. 
Ed. 1112]; Waterman v. Hawkins, 86 
S.W. 844, 75 Ark. 120; Davis v. Gaines, 
3 S.W. 184, 48 Ark. 370. 


Fla.—Apgar v. Wilkinson, 116 So. 
78, 95 Fla. 457. ‘ 


Ga.—White v. Atlanta, 68 S.E. 103, 
134 Ga. 532; Burge v. Magman, 67 
S.E. 857, 134 Ga. 307; Chamlee v. 
Davis, 41 S.E. 691, 115 Ga. 266; Cutch- 
er-v. Crawford, 31. S.E: 193, 105 Ga. 
180. 


* N.Y.—Smith v. Helmer, 7 Barb. 416. 


N.C.—Yarborough v. North Carolina 
es Commn., 145 S.E. 563, 196 N.C. 
‘284. 


Pa.—Perkins v. Philadelphia, 27 A. 
356, 156 Pa. 539; In re Factory In- 
Spection, 20 Pa.Dist. 679. 


[a] Where opportunity existed for 
giving notice, it must be presumed 
that the notice was given, a presump- 
tion to be indulged not only in regard 
to the county to which alone the bill 
originally applied, but in regard to 
others to which it was made applica- 
ble by amendment after second read- 
ing. Ft. Smith Light, ete., Co. v. Im- 
provement, etc., Dist. No. 16, 276 S.W. 
1012, 169 Ark. 690 [aff 47 S.Ct. 595, 274 
TS. 387,) Ti Ta.ids (11127 3) sCarawaynv. 


State, 219 S.W. 736, 143 Ark. 48. See 
also supra §§ 27-35. 
94. Ft. Smith Light, etc, Co. v. 


Improvement, etc., Dist. No. 16, 276 
S.W. 1012, 169 Ark. 690 [aff 47 S.Ct. 
DIORA Ls see SoG) cle Ly Ebene 
Caraway v. State, 219 S.W. 736, 143 
Ark. 48. : 


95. Ark.—Tuggle v. Tribble, 6 S.W. 
(2a) 312,177 Ark. 296; Davis v. Little 
River County Road Impr. Dist. No. 
7, 257 S.W. 724, 162 Ark. 98; Easley 
Ww. Patterson, 218 (Siw. 381, 142. Ark; 
52; St. Louis, etc., R. Co. v. State, 134 
S.W. 970, 97 Ark. 473; Waterman vy. 
Hawkins, 86 S.W. 844, 75 Ark. 120; 
Davis v. Gaines, 3 S.W. 184, 48 Ark, 
370 (a leading case on this point). 


Matters. 
the journals to show 
affirmatively a suspension of the rules, it will be 
presumed, in order to uphold a statute that this was 
The same presumption obtains as to the 
passage of an act by.a constitutional majority ;* but 
the enrolled act is not conclusive and the legislative 
journals are admissible to determine the question.” 
Where an amendment to a legislative bill is not re- 
quired by law to be entered, and the journal shows 
that there was an amendment, but fails to show 
that it was rescinded, and the enrolled bill contains 


STATUTES © 


and the matter 


[g§ 191-198 


ment was rescinded.* Omission, on final enactment, 
of a clause of a bill originally introduced is strong — 
evidence that the’ legislature did not intend the 
omitted matter to be effective.* 


Consent of third persons. 
for its validity the consent of third persons, such 
consent will be presumed until the contrary 18 
shown,® and such showing must be made by parties 


Where an act requires 


having an interest in the maintenance of the affect- 


Where the | ed rights.® 


before. 


note.® 
that the amend- 


But see Ark-Ash Lumber Co. v. Pride, 
258 S.W. 335, 162 Ark. 235 (where less 
than thirty days elapsed from the 
date of the governor’s proclamation 
for extraordinary session when a 
local act was introduced, noncompli- 
ance with the constitution requiring 
thirty days prior published notice 
affirmatively appeared, so that no pre- 
sumption as to notice could be in- 
voked); Booe v. Prairie County Road 
Impr, Dist. No. 4, 216 S.W. 550, 141 
Ark. 140 (holding in effect that the 
presumption of notice could be re- 
butted by the legislative records), 


Cal.—Peterson v. Solano County, 
225 P. 28, 65 Cal.App. 670. 


Ga.—De Loach v. Newton, 68 S.E. 
708, 184 Ga. 739. But see Lee v. Tuck- 
er, 60 S.E. 164, 130 Ga. 43; Chamlee 
Vv.) Davis; -417S.Hy 691, 115" Ga. 266; 
Fullington v. Williams, 27 S.E. 183, 
98 Ga. 807; Peed v. McCrary, 21 S.E. 
232, 94 Ga. 487; Speer v. Athens, 11 
S.E.. 802; 85 Ga. 49, 9 L.R.A, 402 (in 


-all of which it was implied, but not 


expressly decided, that the presump- 
tion will be overcome if the legislative 
journals showed that notice was not 
given). 

_N.C.—Yarborough v. North Caro- 
lina Park Commn, 145 S.E. 568, 196 


N.C. 284; Gallimore v. Town of 
Thomasville, 132 S.E. 657, 191 N.C. 
648; Cox v. Pitt County, 60 S.B. 1516, 


146 N.C. 584; 16 L.R.A.N.S. 253; Brod- 
nax v. Groom, 64 N.C. 244, 


Pa,—Perkins v. Philadelphia, 27 A. 
356, 156 Pa. 539; In re Factory In- 
spection, 20 Pa.Dist. 679. 


Tex.—State v. Larkin, 90 S.W. 912, 
41 Tex.Civ.App. 258; Moller v. Gal- 
veston, 57 S.W. 1116, 23 Tex.Civ.App. 
693. But see Thompson v. State, 56 
S.W. 603, 238 Tex.Civ.App. 370; Crav- 
ens v. State, 122 S.W. 29, 67. Tex.Cr, 
135, 186 Am.S.R. 977 (both holding 
that the presumption is that proper 
notice was given in the absence of any 
showing to the contrary). 


96. State v. Murray, 17 So. 832, 47 
La.Ann. 1424 [aff 16 S.Ct. 990, 168 
U.S. 101, 41 L.Ed. 87]. 


97. Williams v. Dormany, 126 So. 
117, 99 Fla. 496; Dunlap v. Board of 
Comrs. of Carter County, 205 P. 1100, 
85 Okl, 295. 


[a] 


Existence of previous statute. ! 
a statute raises no presumption that it did not exist 


Tllustration.—Sixty days not!—(1) 2 


The enactment of 


Title of act: Where the legislative journals are 
not proved for the purpose of showing by what ti- 
tle a bill passed each house, it will be presumed that 
it so passed by the title to the act, and its operation 
and effect will be governed by such title.® 


Other matters of presumption are stated in the 


[§ 193] d. Admissibility of Evidence Other than 


having intervened between the procla- 
mation calling extra legislative ses- 
sion and its adjournment, there was 
no presumption that the required 
sixty days notice of intention to ap- 
ply for a local or special bill was 
published in the locality affected. 
Williams v. Dormany, 126 So. 117, 99 
Fla. 496; Horton v. Kyle, 88 So. 757, 
a Fla. 274. See also cases infra note 


98. Jennings v. Russell, 9 So. 421, 
92 Ala. 603; Hall v. Steele, 2 So. 650, 
82 Ala. 562; McKemmie v. Gorman, 68 
Ala. 442; Waslker v. Griffith, 60 Ala. 
361; Clarke v. Jack, 60 Ala. 271; Har- 
rison v. Gordy, 57 Ala. 49; Douglas v. 
Webber, 128 So. 613, 99 ia. “755; 
Ewing Tp. v. Trenton, 31 A. 223, 57 
N.J.Law 318; Passaic County vy. Steyv- 
enson, 46 N.J.Law 173. : 


99. Chicot County v. Davies, 40 
Ark. 200; State v. Peterson, 36 N.W. 
443, 38 Minn. 143. 


1. Peo. v. Chenango County, 8 N.Y. 
Stone v. Stumper, 1 Tex.A.Civ. 
Cas. § 324, 


2. De Bow v. Peo., 1 Den. (N.Y.) 
9°. Purdy vi Peo. 4 Pill GN Ye ese 
[rev 2 Hill 31]; Ritzman v. Campbell, 
112 N.E. 591, 93 OhioSt. 246, L.R.A. 
1916E 1251, Ann.Cas.1918D 248; For- 
dyce v. Godman, 20 OhioSt. 1; Miller 
v. State, 3 OhioSt. 475. 


_ [a] Burden of proof of invalidity 
is upon one attacking the validity. 
werees v. Richardson, 5 OhioN.P.N.S. 

27. ; 
Oks. Chicot County v. Davies, 40 Ark, 

4 Mayo v. American Agr. Chemi- 
cal Co., (Fla.) 133 So. 885. 

5 Wellington’s Case, 16 Pick. 
(Mass.) 87; Morgan v. Monmouth 
Plank Road Co., 26 N.J.Liaw 99. 

6. Wellington’s Case, 16 Pick. 
(Mass.) 87; Morgan v. Monmouth 
Plank Road Co., 26 N.J.Law 99. 

7. Greeley Transp. Co. v. Peo., 245 
Prew20, 609) Color3v.(. 

8. Erford v.. Peoria, 82 N.B. 


229 Ill, 546; 
288. 


9. See cases infra this note, 


[a] Particular matters presumed. 
Road L. (1919) No. 669, cre- 


Binz v. Weber, 81 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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Legislative Journals—(1) In General. 
of their attitude as to the admission of the journals, 
the courts are generally agreed that no other evi- 
dence may be introduced to impeach the enrolled 
It has been held, however, that the journals 
may be supplemented by other evidence to show that 
the constitutional requirements have been complied 
with;1? but evidence supplementary to that of the 
journals as to the passage of a municipal ordinance 


aet.2° 


has been excluded.}2 


[§ 194] (2) Records and Other Written Matter. 
It has been held in some cases that in determining 
the validity of a statute the courts may look not only 
to the legislative journals,'® but may also examine 
other records of the legislature to determine whether 
or not constitutional requirements with respect to 
the passage of a bill were observed,'* and that an 


ating road improvement district, al- 
though approved by the governor 
more than twenty days after adjourn- 
ment of the legislature, will be pre- 
sumed to have been presented to the 
g£overnor within twenty days there- 
after, since it will be presumed that 
the enrolling committee performed its 
duty by presenting the bill within the 
time required by law. Rice v. Lon- 
oke-Cabot Road Impr. Dist. No. 11, 221 
S.W. 179, 142 Ark. 454. (2) Where a 
house of the legislature at the begin- 
ning of the session has passed a res- 
olution dispensing with the daily 
reading of the journal and authoriz- 
ing the secretary to make all neces- 
sary corrections, it will be presumed 
that a bill was passed as stated in 
the secretary’s corrections. Peo. v. 
Bureh, 47 N.W. 765, 84 Mich. 408. 
(3) A statement by official publishers, 
in reporting colonial laws, that an act 
was repealed by the king, is presumed 
correct, in the absence of any evi- 
dence to the contrary (2 Colonial L. 
p 329, repealed by king Febr. 15, 
1728). Beers v. Hotchkiss, 238 N.Y.S. 
463, 135 Mise. 796 [aff 245 N.Y.S. 478, 
230 App.Div. 447 (aff 175 N.E. 506, 256 
N.Y. 41)]. (4) Where the journal of 
the house of representatives recited 
that two bills, which related to dif- 
ferent subjects, were passed upon 
second reading at the same time, it 
will be presumed that the recital was 
a clerical error, or that one of the 
bills, which was signed by the speak- 
ers of both houses and finally enacted 
as a law, was subsequently lawfully 
passed upon second reading; the re- 
cital in the journal not being conclu- 
sive. Richardson y. Young, 125 S.W. 
664, 122 Tenn. 471. 
a certified copy of the _ original 
draught of an act of the legislature, 
it appears that the draught is upon 
a paper bearing the heading “A Joint 
Resolution,” which words are marked 
out, and the words “A Bill” written 
instead, it will be presumed, in the 
absence of marginal notes, that the 
substitution was. made by the 
draughtsman, and that the paper was 
introduced as a bill, not as a joint 
resolution. State v. Brown, 11 S.E. 
641, 33 S.C. 151. 


10. Buckingham v. New Bern, 213 
F. 1014; Ames v. Union Pac. R. Co., 
64 F. 165 [aff 18 S.Ct. 418, 169 U.S. 
466, 42 L.Ed. 819]. 


Ala.—Byrd v. State, 102 So. 223, 212 
Ala. 266; Dunn v. Dean, 71 So. 709, 
196 Ala. 486; State v. Joseph, 57 So. 
942, 175 Ala. 577, Ann.Cas.1914D 248; 
State v. Brodie, 41 So. 180, 148 Ala. 
381; Robertson y. State, 30 So. 494, 
130 Ala. 164. 


Colo.— Hughes y. Felton, 19 P. 444, 


‘11 Colo. 489. 


(5) Where, from’ 
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enrolled bill may be impeached as to what bill was 
enacted and approved by the governor, by an in- 
spection of the original bill, indorsements thereon, 
journals and other official records of the’ legislature, 
and official records in the office of the secretary of 
But evidence aliunde the records will not 
ordinarily be considered.1® 
tion requires the yeas and nays taken on the final 
passage of a bill to be entered on the journals, such 


So where the constitu- 


entry is made the sole evidence of the proceedings,17 


\ 


Ga.—Lee v. Tucker, 60 S.E. 164, 130 


Ga. 43; Speer v. Athens, 11 S.E. 802, 
85 Ga. 49, 9 L.R.A. 402. 
Mich.—Peo. vy. McElroy, 40 N.W. 


750, 72 Mich. 446, 2 L.R.A. 609; Atty.- 
aa v. Rice, 31 N.W. 203, 64 Mich. 


Mo.—Ex p. Seward, 253 S.W. 356, 
299 Mo. 385, 31 A.L.R. 665 [error dism 
ine 335, 264 U.S. 599, 68 L.Ed. 


Neb.—In. re Granger, 76 N.W. 588, 
56 Neb. 260. 


Ohio.—State v. Smith, 7 N.E. 447, 
12 N.B. 829, 44 OhioSt. 348; Miller 
v. State, 3 OhioSt. 475; State v. Jones, 
22 OhioCir.Ct. 682, 11. OhioCir.Dec. 
496. 


fa] Printing of amendments.— 
That amendments to a bill were not 
printed as required by Const. art 4 
§ 30, could not be shown by evidence 
other than entries on legislative jour- 
nals. Ex p. Seward, 253 S.W. 356, 
299 Mo. 385, 31 A.U.R. 665 [error dism 
Seward v. Brady, 44 S.Ct. 335, 264 U. 
S. 599, 68 L.Ed. 869]. 


[b] Notice of local or special law. 
—Evidence outside of the legislative 
journals will not be received to show 
that notice of application for the pas- 
sage of a local or special law was 
not given in accordance with consti- 
tutional requirements. Peed v. Mc- 
Crary, 21 S.E. 232, 94 Ga. 487; Speer 
v. Atkins, 11 S.E. 802, 85 Ga. 49, 53, 
9 L.R.A. 402 (“The constitution re- 
quires the legislature to keep jour- 
nals of its proceedings, and these 
journals are the only evidence which 
courts can receive in an attack of this 
kind upon the constitutionality of an 
act’”). * 


11. Portland Gold Min. Co. v. Duke, 
192 FS 692, 103. CCA. 316; State: iv. 
Frank, 83 N.W. 74, 60 Neb. 327 [aff 
85 N.W. 956, 61 Neb. 679]; New Han- 
over County vy. De Rosset, 40 S.E. 43, 
129 N.C. 275, and Black v. Buncombe 
County, “39° ‘SiES. 818/129 UN-C. 12k 
(both holding that entries on the orig- 
inal bill and on the calendars, not 
inconsistent with the journals, may 
be consulted)., ‘ 


Conclusiveness of journals see in- 
fra § 198. 


12. Covington v. Ludlow, 1 Mete. 
(Ky.) 295. 


13. See supra § 185. 

14. Helena Water Co. v. Helena, 
216 S.W. 26, 140 Ark. 597; Booe vy. 
Sims, 215 S.W. 659, 189 Ark. 595; 


Hodges v. Kell, 159 S.W. 21, 108 Ark. 
184; Butler v, Board of Directors of 
Fourche Drainage Dist., 146 S.W. 120, 


1103 Ark. 109. 


and compliance with the constitution cannot be 
shown by an entry on the daily minutes kept by the 
secretary of state or the journal clerk, from which 
the permanent record is finally made up, and which 
does not constitute a part of the journal within the 
meaning of the constitution.t§ 
have been held inadmissible,'® as have the original 
bill,2?° and amendments attached thereto.?1 


Ex parte affidavits 
So a 


15. Rice v. Lonoke-Cabot Road 
Impr. Dist. No. 11, 221 S.W. 179, 142 
Ark. 454, 459. 


“Tf an enrolled bill signed by the 
President of the Senate and Speaker 
of the House is not vonclusive and 
determinative of what bill was enaci- 
ed by the General Assembly, no sound 
reason can be assigned why it should 
be conclusive and determinative of 
what bill the Governor approved. In 
other words, the additions, omissions 
or misprisions contained in an _ en- 
rolled bill should not bind the Govy- 
ernor to the letter of the copy by rea- 
son of his approval any mere than 
the Senate and House whose President 
and Speaker signed it. In the case of 
Haney v. State, 34 Ark. 263, this court 
corrected- a manifest and material 
error in an enrolled bill which had 
been signed by the President of the 
Senate and Speaker of the House and 
the Governor, by inserting the word 
‘fourth’ for the word ‘fifth’ so as to 
make the act conform to the inten- 
tion of the Legislature in enacting, 
and the Governor in approving, it. 
The correction made to conform to 
the intention of the Legislature and 
Governor was material, because, un- 
less made, the act was void. . In mak- 
ing the correction the court took oc- 
casion to say: ‘A mistake of this na- 
ture may be corrected by the courts, 
upon as sound principle as a mistake 
in a deed. It is not judicial legisla- 
tion, nor judicial interference with 
the legislative will. It is in support 
of the legislative will, and wholly 
distinct from the reprehensible prac- 
tice of warping legislation to suit the 
views of the courts as to correct: pol- 
icy. The court, however, in making 
this correction threw out the warning 
that before correcting a bill so as 
to conform to the intention of the 
Legislature, ‘courts should be thor- 
oughly and honestly satisfied of the 
legislative intent, irrespective of the 
policy of the act.’” Rice v. Lonoke- 
Cabot Road Impr. Dist. No. 11, supra. 


16. Ewing v. McGehee, 275 S.W. 
766, 169 Ark, 448. 
17. Niven v. Jefferson County 


Road Impr. Dist. No. 14, 200 S.W. 997, 
132 Ark. 240. 


18. Niven v. Jefferson County 
Road Impr. Dist. No. 14, supra. : 


19. Legg v. Annapolis, 42 Md. 203. 
20. Sherman vy. Story, 30 Cal. 253, 
89 Am.D. 93; State v. Swift, 10 Nev. 


176, 21 Am.R. 721; State v. Jones, 
22 OhioCir.Ct. 682, 11 OhioCir.Dec. 
496. 


21. State v. Swift, 10 Nev. 176, 21 
Am.R. 721. 
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memorandum made on a bill by the governor’s re- 
cording secretary, purporting to show the time it 
was presented to and received by the governor, 1s 
inadmissible to show that it was not returned by 
the governor within the time fixed by the constitu- 
tion.22, On the other hand, evidence has been ad- 
mitted to show that an act properly authenticated 
was unconstitutional because not mentioned in the 
executive call of the special session at which it was 
passed;2* the record required by the constitution to 
be kept by the secretary of state has been admitted 
to show that a bill was presented to the governor at 
a time other than that indicated by the indorsements 
on the bill by the clerks of the two houses;?* and a 
memorandum in the minute book of the journal 
clerk of the house, together with the parol evidence 
of the clerk as to the message to which it referred, 
has been admitted to show that a veto message was 
received the day before that indicated by the jour- 
nal.?® 


The engrossed bill has been held admissible on the 
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question whether the act was passed in conformity 
with constitutional requirements,?* and has been ad- 
mitted as evidence of the passage in due form of the 
bill as enrolled.27 On the other hand the engrossed 
bill has been refused admission in evidence to con- 
tradict the enrolled bill.?* : 


Original memoranda and documents constituting 
material for journal may be considered in determin- 
ing the due enactment of an enrolled bill;*® but 
they cannot be so considered when the legislature it- 
self has caused such material to be extended, copied, 
and approved as its journal.*° 


Other forms of evidence which have been declared 
admissible,*? dr inadmissible?? are referred to in 
the notes. 


[§ 195] (8) Parol Evidence. Parol evidence in 
particular has been repeatedly declared inadmissible 
either to impeach the enrolled act?* or to impeach 
the journals;?* nor is it admissible as to the inten- 
tion of the legislature in passing a bill,*° or the mo- 


22. State v. Joseph, 57 So. 942, 175 
Ala. 579, Ann.Cas.1914D, 248. 


23. Manor Casino v. State, 
Civ.App.) 34 S.W. 769. 


24. Lankford v. Somerset County, 
20 A. 1017, 22 A. 412, 73 Md. 105, 11 
~L.R.A. 491. 


25. U.S. v. Allen, 36 F. 174. . 


26. Baltimore Fidelity Warehouse 
Co. v. Canton Lumber Co., 84 A. 188, 
118 Md. 135; Legg v. Annapolis, 42 
Md. 203; Berry v. Baltimore, etc., R. 
Co., 41 Md. 446, 20 Am.R. 69. 


(Tex. 


27. Hollingsworth v. Thompson, 12 
oe 1, 45 a.Ann.- 222, 40 Am.S.R. 
ae ee In re Howard County, 15 Kan. 

29. Peo. v. Leddy, 123 P. 824, 53 
Colo. 109. ' 

30. Peo. vy. Leddy, supra. 

31. See cases infra this note. 

[a] The message of the governor 


to the general assembly, at which the 
statute in question was passed, may 
be considered by the court in deter- 
soining the question whether the gov- 
ernor, in calling a special session, 
antended that the assembly should 
pass acts for the taxation of proper- 
ty merely, or pass a general revenue 
law. Parsons v. Peo., 76 P. 666, 32 
Colo, 221. 


{b] Recitals in a governor’s prec- 
lamation have been declared prima 
facie evidence of the facts stated 
therein so far as they were within 
his official cognizance and relevant as 
to the validity of a veto. Powell v. 
Hayes, 104 S.W. 177, 88 Ark. 448, 13 
Ann.Cas, 220. 


{c] Documents filed in the office 
of the secretary of state may be re- 
sorted to to determine what the law 
is on a given point. Dyer v. Shaw, 
281 P. 776, 139 Okl. 165. 


32. See cases infra this note. 


fa] Slips of paper to original bill, 
‘attached by a rubber band, and in 
custody of the secretary of state, are 
incompetent to determine whether 
amendments shown by the house 
journals were material. . Frazier v. 
Guilford County, 138 S.E. 433, 194 
INGO 49: 


{(b] Memorandum of governor at- 


tached to act.—The governor’s signa- 
ture to an act of the legislature is 
conclusive evidence of his approval 
thereof, and the court cannot consider 
his memorandum attached thereto 
eriticizing the act. Atkinson y. Pi- 
per, 195 N.W. 544, 181 Wis. 519. 


[c] Certificates of presiding offi- 
cers.—Compliance with the constitu- 
tion requiring yeas and nays to be 
entered on the journals must appear 
from the journals and no other source 
of evidence, such as the certificates 
of the presiding officers can be invok- 
ed. Burlingham v. New, Bern, 213 F. 
1014. 


33. Ala.—Jackson y. State, 31 So. 
380, 181 Ala, 21. 


Ark.—Ewing vy. McGehee, 275 S.W. 
766, 169 Ark. 448; Freer v. Ft. Smith 
Light, ete., Co., 216 S.W. 31, 144 Ark. 
641; Butler v. Kavanaugh, 146 S.W. 
120, 103 Ark. 109; Chicot County v. 
Davies, 40 Ark. 200. 


Fla.—Amos y. Gunn, 94 So. 615, 84 
Fla, 285. 


La.—Louisiana State Lottery Co. v. 
Richoux, 23 La.Ann. 743, 8 Am.R. 602. 


Md.—Ridgely v. City of-Baltimore, 
87 A. 909, 119 Md. 567; Berry v. Bal- 
Lae! etc., R. Co., 41 Md. 462, 20 Am. 


Mich.—Sackrider vy. Saginaw Coun- 
ty, 44 N.W. 165, 79 Mich. 59. 


Nev.—State v. Swift, 10 Nev. 176, 
21 Am.R. 721. 


Ohilo.—Wrede vy. Richardson, 82 N. 
BE, 1072, 77 OhioSt. 182, 122 Am.S.R. 
Ha cheese vy. Richardson, 5 OhioN.P. 

We (. 


“This rule is based upon practical 
considerations of the utmost im- 
portance. It would lead to intolerable 
conditions if the validity of statutes, 
evidenced in every way provided for 
authentication by the common law, 
by the Constitution, and by statutes 
made to that end, and under which 
the affairs of individuals and com- 
munities may have been long admin- 
istered, were permitted to depend up- 
on the precarious memory of witness- 
es and the uncertainties of parol 
proof. If is clear that if one of the 
steps necessarily involved in the en- 
actment of a law, and not required 
by the Constitution to be affirmative- 
ly shown, or for the due exposition of 
which no law has been made, may be 


) 


shown by evidence in pais not to | 


have been taken, or not to have been 
taken properly, on the theory that the 
court knows all such things, ‘the en- 
tire subject of what the law is is 
withdrawn from, the protection of the 
rules devised and applied for the pur- 
pose of securing certainty where 
doubt would be _ intolerable. The 
prompt aversion of the legal mind 
from the consideration of evidence 
in pais to show the invalidity of an 
officially promulgated statute is jus- 
tified by a contemplation of the con- 


sequences which would follow.’ 
Wrede v. Richardson, 82 N.E. 1072, 
77 ~OhioSt. 182, 122 Am.S.R. 498.” 


State v. Joseph, 57 So. 942, 175 Ala. 
579, 599, Ann.Cas.1914D 248. 


[a] Evidence of particular facts 
held inadmissible.—(1) Parol evi- 
dence is not admissible to show that 
the governor was disabled by illness 
to receive or consider a bill at the 
time it was presented to him and for 
ten days thereafter. Wrede y. Rich- 
ardson, 82 N.E. 1072, 77 OhioSt. 182, 
122 Am.S.R. 498. (2) Oral testimony 
of the secretary of the senate and its 
journal clerk, that the senate did not 
recede from two amendments which 
according to the records were adopt- 
ed, but do not appear in the engross- 
ed bill or the enrolled statute, is in- 
admissible to overcome the presump- 
tion of regularity arising from the 
enrolled statute. Freer y. Ft. Smith 
Light, etc., Co., 216 S.W. 81, 144 Ark. 
641. (3) In determining whether 
passage of Sp. Act Sept. 30, 1919 was 
in compliance with Const. art 5 § 25, 
testimony of the governor cannot be 
considered, since it is no part of the 
record required to be kept by the con- 
stitution, and of which the court may 
take judicial notice. Booe v. Road 
Improvement Dist. No. 4, Prairie 
County, 216 S.W. 500, 141 Ark. 140. 
(4) A statute properly authenticated 
cannot be impeached by parol evi- 
dence that a certain provision was 
stricken from the statute after it had 
passed the legislature. Jessup v. 
ra of Baltimore, 89 A. 103, 121 Ma, 


34. See infra § 198. 


85. Garland County y. Hot Spring 
County, 56 S.W. 636, 68 Ark. 83; State 
v. Hoff, (Civ.App.) 29 S.W. 672 [aff 
31 S.W. 290, 88 Tex. 297]; Northern 
Trust Co. v. Snyder, 89 N.W. 460, 113 
Wis. 516, 90 Am.S.R. 867. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


daa 
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Ope 


tive of the governor in approving it;?* nor as to 


whether certain members of the house passing the 


bill had been improperly seated ;37 nor as to whether 

a veto of the governor was indorsed on a bill before 

or after it was filed with the secretary of state.28 So 

oral testimony is inadmissible to show that a bill was 

biota the governor, the journal not showing that 
act.3°®. ; 


[§ 196] (4) Admissions and Agreements. Upon 
an issue as to whether a statute has been passed in 
accordance with constitutional requirements, no ad- 
missions of parties or stipulations of counsel will be 
considered by the court, either for the purpose of 
sustaining the act*® or of defeating it.41 


[§ 197] e. Admissibility and Effect of Printed and 
Enrolled Copies of Statutes. Copies of the stat- 
utes printed by authority are admissible as prima 
facie evidence of the true contents and valid en- 
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enrolled act,*#® but where the enrolled act is before 
the court it will control.44 Where the certificate 
of the secretary of state is attached to a volume as 
required by law, the date of the certificate will 
be taken as the time of the publication, in the ab- 
sence of any suggestion to the contrary.4® Private 
compilations of statutes authorized by the legisla- 
ture, without expense to the state, and made com- 
petent evidence by a subsequent act, are likewise 
prima facie evidence of the correctness and validity 
of their contents;*® but it has been held that un- 
official compilations of statutes, not authorized or 
indorsed by the legislature are not admissible in ey- 
idence,*7? and are not even prima facie evidence of 
their due passage.*® The best evidence, however, 
of the existence*® and subject matter®® of a stat- 
ute consists of the manuscript’ enrolled act on file 
with the secretary of state; and to this resort may 
be made for the correction of errors in the printed 


_actment of such statutes,*? in the absence of the 


36. Lukens v. Nye, 105 P. 598, 156 
Cal. 498, 36 L.R.A.N.S. 244, 20 Ann. 
Cas. 158. 


S7. State v. Smith, 7 N.E. 447, 12 
N.E. 829, 44 OhioSt. 348 (holding that 
each house is the sole judge of the 
election of its members). 


38. Peo. v. McCullough, 71 N.E. 
602, 210 Ill. 488. y 
39. State v. Wheeler, 89 N.E. 1, 


172 Ind. 578, 19 Ann.Cas. 834. 


40. Graves v. Alsap, 25 ‘P. 836, 1 
Ariz. 274; Jones v. Madison County, 
18 So. 87, 72 Miss. 777. 


41. Colo.—Anderson v. Grand Val- 
ley Irr, Dist., 85 P. 318, 35 Colo. 523. 


Fla.—Amos vy. Gunn, 94 So. 615, 84 
Fla. 285; Wade v. Atlantic Lumber 
Co., 41 So. 72, 51 Fla. 638. 


Ill—Happel v. Brethauer, 
166, 22 Am.R. 70. 


Mich.—Atty.-Gen. v. Rice, 31 N.W. 
203, 64 Mich. 385. 


Mo.—State v. Aloe, 54 S.W. 494, 152 
Mo. 466, 47 L.R.A. 393. 


N. C.—New Hanover County v. De 
Rosset, 40 S.E. 438, 129 N.C. 275; Gat- 
lin v. Tarboro, 78 N.C. 119. 


[a] “We will not accept the ad- 
mission of parties that a supposed 
law is invalid, or their agreement as 
to the existence or nonexistence of 
facts rendering it so. Pecklan v. 
Peo., 75 P. 422, 32 Colo. 140; Ander- 
son v. Grand Valley Irr. Dist., 85 P 
313, 35 Colo. 525.” Harrison v. Peo., 
140 P. 203, 206, 57 Colo. 137. 


[b] Admissions in pleadings.—A 
judgment declaring a statute invalid 
cannot be rendered on an admission 
in the pleadings of facts rendering it 
invalid. State v. Aloe, 54 S.W. 494, 
152 Mo. 466, 47 L.R.A. 393. 


42. U.S.—Beatrice v. 
117 °F. 427, 54 C.C.A. 604; 
UW. Sur 15 (Ct.cl.: 80. 

Ala.—White v. St. Guirons, Minor 
Sono. Am. Deb 6: 

‘Ark.—Henry v. State, 76 S.W. 1071, 
71 Ark. 574. 

Ga—Bartow County v. Newell, 64 
Ga. 699. 

Tll.—Smith v. Niemann, 216 I11l.App. 
abr 

N.Y.—Peo. v. Marlborough, 54 N.Y. 


276, 13 Am.R. 581; Peo. v. Devlin, 
33. N.¥. 269, 88 Am.D. 377. 


N.C.—Copeland vy. Collins, 30 S.E. 


10) art. 


Edminson, 
Wright v. 


\ 


copies.°? 


315, 122 N.C: 619. 
See also infra §§ 761-763. 


[a] Thus, under U.S.Rev.St. 
(1878) § 721 [U.S.Comp.St. (1901) p 
581], providing that the laws of the 
Several states, where not in conflict 
with those of the United States, shall 
be regarded as rules of decision in 
trials at common law, etc., and U.S. 
Rev.St. (1878) § 905 [U.S.Comp.St. 
(1901) p 677], providing that the acts 
of a state legislature shall be authen- 
ticated by having the seal of the 
state attached, the printed copies of 
the statute laws of Nebraska, pur- 
porting to be published under its au- 
thority, are prima facie evidence of 
the passage and existence of the laws 
therein contained, in the courts of the 
United States. Beatrice v. Edminson, 
117 F. 427, 54 C.C.A. 601. 


[b] Printed pamphlets containing 
the acts of the confederate congress 
and identified by a member of the 
congress as genuine are admissible. 
Bartow County v. Newell, 64 Ga. 699. 


[e] Act of congress, as published 
in the pamphlet acts of the session, 
may be read on the trial, without 
proof that the pamphlet is authentic. 
White v. St. Guirons, Minor (Ala.) 
sok; bee AnD. 956. 


[d] -In New Jersey, under a Sstat- 
ute providing that the governor, in 
ease he approves a joint resolution, 
shall sign and deliver it to the sec- 
retary of state to be filed in his of- 
fice, and declaring that copies there- 
of, when certified by the secretary of 
state, shall be received as evidence in 
any court of the state, does not make 
a copy of such joint resolution con- 
clusive evidence, unless the original 
would have been such. Ex p. Hague, 
(N.J.Ch.) 144 A. 546 [aff 145 A. 618]. 


43. State v. Groves, 88 N.E. 1096, 
$0 OhioSt. 351, 17 Ann.Cas. 361. 


[a] In Indiana (1) under Burns 
St. Annot. (1908) § 472, providing that 
the printed statute books of the state, 
purported to be printed under the au- 
thority of the state, shall be evidence 
of the acts therein contained, that 
an act appeared in the “Acts” of a 
certain year, a book published by au- 
thority of the state, as a certain chap- 
ter was prima facie evidence that 
such act was a law of the _ state. 
State v. Wheeler, 89 N.H. 1, 172 Ind. 
578, 19 Ann.Cas. 834. (2) Under 
Burns St. Annot. (1894) § 7618, re- 
quiring the secretary of state, as soon 
as the acts are printed to certify that 
he has compared the printed with the 


| Such an enrolled bill, 


So printed copies of the journals are 


enrolled acts and joint resolutions and 
found them correctly printed, and au- 
thorizing him to use the engrossed 
bills; he to return them to the state 
library when the printing is complete, 


a_ certificate showing that a certain 


chapter of the acts of a given year 
was compared with the engrossed act, 
“the enrolled bill being missing,’ was 
prima facie evidence that there was 
and that the 
Same was an existing law, the word 
“missing,” meaning that there was to 
the knowledge of the secretary such 
enrolled bill, but that it was lost or 
gone at the time the compared the 
printed act with the engrossed act. 
State v. Wheeler, supra. 


44. Bass v. Doughty, 63 S.B. 516, 
5 Ga.App. 458; State v. Groves, 88 
N.E. 1096, 80 OhioSt. 351, 17 Ann.Cas. 
361;“°"Atehison,etc., Ry Cou Wa Seldsg 
(Tex.Civ.App.) 291 S.W. 281. 


45. Clark v. Janesville, 
136; In re Boyle, 9 Wis. 264. 


46. Clagett v. Duluth Tp., 143 F. 
824, 74-C.C.A. 620. 


47. Will v. Grant, (Tex.Civ.App:) 
44 S.w. 1016. 


483. State v. Davis, 86 P. 
Kan. 895; State v. Carter, 86 P. 138, 
74 Kan. 156, 


49. Greer v. State, 54 Miss. 378. 


[a] 
ence of a valid statute may be proved 
by showing that it is properly au- 
thenticated and enrolled in the office 
of the secretary of state, although it 
has never been printed. Greer v. 
State, 54 Miss. 378. 


50. Clare v. State, 5 Iowa 509. 


51. U.S.—Simpson v. Union Stock 
Yards Co., 110 F. 799; Reed v. Clark, 
20 #F.Cas.No. -11,648, 3 MeLean 480; 
Santa Clara County v. Southern Pac. 
R. Co., 18 -F. 385, 6 Sawy. 165 [Laff 6 
S.Ct. 1132, 118 U.S. 394, 30 L.Ed. 118]; 
Wright’s Case, 15 Ct.Cl. 80. 


10 Wis. 


Cal.—McLaughlin v. Menotti, 38 P. . 


9738, 39°P.; 207, 105 Cal. 672) [rev dit 
S.Ct. 945, 167 U.S. 708, 42 L.Ed. 333]. 


Ga.—Epstin v. Levenson, 4 S.B. 328, 
79 Ga, 718; Bass v. Doughty, 63 5.E. 
516, 5 Ga.A, 458. 


Iowa.—Duncombe v. Prindle, 12 
Iowa 1; Clare yv. State, 5 Iowa 509. 


Mich.—Hulburt v. Merriam, 3 Mich, 
44. 


Miss.—Hunt v. Wright, 11 So. 608, 
70 Miss. 298; Greer v. State, 54 Miss, 
378. 


141, 74. 


Act not printed.—The exist- - 
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prima facie but not conclusive evidence of the truth 
of their contents.°? Where the printed statute has 
long been accepted and acted upon as correct, it has 
been held, in exceptional eases, that it will continue 
to be recognized and enforced as the best evidence 
of the statute in spite of discrepancies between it 
and the enrolled copy.®? ; 


[§ 198] f. Conclusiveness of Legislative Journals. 
The recitals in legislative journals are conclusive** 
as to matters which the constitution requires to be 
entered therein,®> and cannot be impeached by ver- 
bal statements or other parol or extrinsic evidence,*® 
even for fraud or mistake;°* but it has been held, 
on the other hand, that fraud, error, mistake, or 
the improper exercise of judgment, existing intrin- 
sically, may be shown.®® Where a particular step 
taken in the passage of the law is required by the 
constitution to be recorded, the journals are con- 
clusive not only against a legally printed statute,°° 
but also as against the duly enrolled act.°° And 
on the question whether an act was passed, the orig- 


Neb.—State v. Byrum, 83 N.W. 207, 


STATUTES 


| 


inal journal of the senate will prevail over the 
printed journal.¢t Nor can a journal be contradict- 
ed or amplified by loose memoranda made by cler- 
ieal officers of the legislature.°? But it has been 
held that where the senate journal failed to show 
that the constitutional requirement that the final 
vote be taken by ayes and nays and the names of 
those voting be entered had been complied with, 
parol evidence was admissible to show that, as orig- 


inally written, the journal showed full compliance | 


with the requirement.°*? 

Statutcry proceedings to declare statute void. In 
a proceeding under.a statute authorizing the court, 
on petition, ‘to,inquire in a summary way, into the 
circumstances alleged in the petition, and to declare 
an act or joint resolution null and void if satisfied 
that it was not constitutionally enacted, the legis- 
lative journals are not the sole evidence which may 
be considered, but the court may also consider ev- 
idence aliunde the journals.** 

[§ 199] g. Proof of Passage of Act Not Enrolled 


The parliamentary history of 


[§§ 197-199 


60 Neb. 384; Bruce v. State, 67 N.W. 
454, 48 Neb. 570. t 

N.Y.—Peo. v. Marlborough, 54 N.Y. 
276, 13 Am.R. 581 (holding that the 
printed statute is presumptively cor- 
rect and the original act is conclu- 
Sive). 


Tex.—Central R. Co, v. Hearne, 32 |} 


Tex. 546. 


52. Chicot County v. Davies, 40 
Ark. 200; Bradley v. West, 60 Mo. 33 
(holding that a printed copy is not 
admissible in evidence in the supreme 
court where it was not introduced in 
the trial below). 


53. Pease v. Peck, 18 How. (U.S.) 
595, 15 L.Ed. 518; Pacific v. Seifert, 
79 Mo. 210. 


[a] Bule applied.—(1) A printed 
copy of a statute accepted by the 
people and courts for thirty years 
will not be corrected by reference to 
the manuscript for the purpose of 
aiding the running of the statute of 
limitations. Pease v. Peck, 18 How. 
(US.) 595, 15 LWd.518. (2) After a 
lapse of twenty years from its en- 
actment, a printed copy hitherto ac- 
cepted will not be corrected by the 


manuscript copy permitting the im-/| 


position of a larger fine for violation 
of a municipal ordinance, where the 
provision of the manuscript copy was 
unknown to defendant until the trial. 
Pacific v. Seifert, 79 Mo. 210. 


54. Ala.—Byrd v. State, 
223, 212 Ala. 266. 


Ark.—Huff v. Udey, 
173 Ark, 464. 


Colo.—Andrews v. Peo., 79 P. 1031, 
33 Colo. 193, 108 Am.S.R. 76. - 


Fla.—State vy. Carley, 104 So. 577, 
89 Fla, 361. 


Tenn.—State v. Dixie Finance Co., 
278 S.W. 59, 152 Tenn. 306; Heiskell 
v. Knox County, 177 S.W. 483, 132 
Tenn. 180, Ann.Cas.1916H 1281. 


[a] Reading statute-——The court 
conclusively presumes that a statute 
was read in conformity to the con- 
stitution, where the journal shows 
legal passage. Huff v, Udey, 292 S.W. 
693, 173 Ark. 464. 


[b] Return of bill by governor.— 
Recital in the senate journal that the 
bill was returned to the senate by the 
governor on a certain day precludes 


102 So. 


292 S.W. 693, 


the presumption that the bill was en | [a] 


turned earlier to the clerk of the sen- 

,ate or the chairman on enrolled bills. 
| State v. Dixie Finance Co., 278 S.W. 
'59, 152 Tenn, 306. 


Sufficiency to overcome presump- 


ticn of validity of enactment see in-| 


fra § 200. 


| 55. Parkinson vy. Johnson, 117 P. 
1057, 160 Cal. 756; Rash v. Allen, 76 
A. 370, 24 Del. 444. 


56. U.S.—U. S. v. Ballin, 12 S.Ct. 
507, 144 U.S. 1, 36 L.Hd. 321 [rev 45 
|. 170]; Ames v. Union Pac. R. Co.{ 
64H, 165° [afl 138 \.S:Ct, 418) 169 U-S: 
466, 42 L.Ed. 819]. 


Ala.—State v. Joseph, 57 So. 942, 
175 Ala, 579, Ann.Cas.1914D 248. 


Colo.—Andrews v. Peo., 79 P. 1031, 
38 Colo, 193, 108 Am.S.R. 76. 


Del.—Rash vy, Allen, 76 A. 370, 24 
Del. 444. 


Fla.—State v. Carley, 104 Sc. 577, 
89 Fla. 361; Wade v. Atlantic Lumber 
Co.,° 41° So. 72, 51° Flas 688; State v. 
Green, 18 So. 334, 36 Fla. 154. 


Ill.—Peo. -v. Brady, 105 N.E. 1, 262 
Ti. 578. 


Pe ieee ccc ra v. State, 11 Ind. 


Iowa.—Koehler v. Hill, 14 N.W. 738, 
60 Iowa 543, 15 N.W. 609. 


Kan.—In re Gunn, 32 P. 470, 948, 50 
Kan. 155, 19 L.R.A. 519. 


Ky.—Cammack v. Harris, 29 S.W. 
(2d) 567, 284 Ky. 846, 


La.—State v. Secretary of State, 9 
So. 776, 48 La.Ann, 590. - 


N.C.—New Hanover County vy. 
Armour Packing Co., 47 S.E. 411, 135 
N.C. 62; Wilson v. Markley, 45 S.E. 
1028, 133 N.C. 616; New Hanover 
County v. De Rosset, 40 S.E. 43, 129 
N.C. 275. 


Ohio.—State v. Smith, 44 OhioSt. 
348; State v. Moffitt, 5 Ohio 358; 
Wrede v. Richardson, 5 OhioN.P.N.S. 


at. 


Tenn.—State v. Dixie Finance Co., 
278 S.W. 59, 152 Tenn, 306; Heiskell 
v. Knox County, 177 S.W. 483, 132 
Tenn, 180, Ann.Cas.1916E 1281. 


Va.— Wise v. Bigger, 79 Va. 269. 


Wyo.—White v. Hinton, 30 P. 953, 
3 Wyo. 753, 17 L.R.A. 66, 


an act in the legislative journals is 
the only evidence that is recognized, 
and the journals cannot be aided or 
contradicted by other documents; 
hence a recital that a bill was printed 
cannot be destroyed by extraneous 
evidence that there was insufficient 
time to have printed it. Peo. v. 
Brady, 105 N.E. 1, 262 Ill. 578. 


57. McCullough v. State, 11 Ind. 
424; In re Howard County, 15 Kan. 
194 (holding that the subject matter 
of the statute as shown by the en- 
rolled act and the journals cannot be 


|impeached by extrinsic evidence to 
ithe effect that a mistake was made in 


enrolling); State v. Dixie Finance Co., 
278 S.W. 59, 152 Tenn. 306; Heiskell 
v. Knox County, 277 S.W.-483, 132 
Tenn. 180, Ann.Cas.1916E 1281; State 
v. Wendler, 68 N.W. 759, 94 Wis. 369. 


58. State v. Secretary of State, 9 
So. 776, 43 La.Ann. 590. 


[a] “The true distinction to be 
taken, in our opinion, is that no ex- 
trinsic proof is admissible to contra- 
dict the facts which are established 
by the journals;~ but fraud, error, 
mistake, or the improper exercise of 
judgment, on the part of a State agent 
or representative, existing intrinsical- 
ly, may be shown.” State v. Secre- 
tary of State, 9 So. 776, 43 La.Ann. 
590, 616. 


59. ~Ex p. Hague, (N.J.Ch.) 144 A, 
546 [aff 145 A. 618]. 


60. Amos v. Moseley, 77 So. 619, 
74 Fila.555, LR.AL1918C 482% xp, 
EET (N.J.Ch.) 144 A. 546 [aff 145 


61. Mobile County Revenue, ete., 
ae v. State, 50 So. 972, 163 Ala. 
62. State v. Joseph, 57 So. 942, 175 


Ala, 579, Ann.Cas.1914D 248; Ex p. 
Howard-Harrison Iron Co., 24 So. 516, 
119 Ala, 484; Peo. v. Leddy, 123 P. 
824, 53 Colo. 109. 


63. Portland Gold Min. Co. v. Duke, 
I9b-F. 692, 113 C.C.A. 316; Colorado, 
etc., R. Co. v. Davis, 127 BP. 249, 23 
Colo.App. 41. 


64. In re Low, 95 A, 616, 88. N.J. 
Law 28. 
[a] Certificates by the presiding 


Officers of the two branches of the 
legislature are admissible to show 
that a bill was read three times and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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or Authenticated. If an act has never been authen- 
ticated by the signatures of the presiding officers of 
the two houses,°® or deposited with the secretary 
of state,°® as a general rule, neither the journals,*? 
nor an engrossed bill with the certificate of the 


clerical officers of the two houses 


any other evidence,*® will be admitted to prove its 
However, in a few cases involving either 
special circumstances, or mandatory and explicit 
constitutional provisions,’® authentication by the 
presiding officers of the two legislative houses*! and 


passage. 


STATUTES 


attached,°® nor 


accordance 


enrollment in the office of the secretary of state,” 


a 


was passed over the governor’s veto. 
In re Low, 95 A. 616, 88 N.J.Law 28. 


65. State v. Kiesewetter, 12 N.E. 
807, 45 OhioSt. 254. 


66. Graves v. Alsap, 25 P. 836, 1 
Ariz. 274. 


67. Graves vy. Alsap, supra. 


68. State v. Mickey, 102 N.W. 679, 
73 Neb. 281, 119 Am.S.R. 894. 


69. State v. Kiesewetter, 12 N.E. 
807, 45 OhioSt. 254 (a printed bill de- 
posited in the state library is not ad- 
missible). 


70. Ryan v. Lynch, 68 Ill. 160. 


[a] The certificate of the secre- 
tary of state is admissible to show 
what proceedings were had in each 
house of the legislature, under the 
Illinois constitution making the sec- 
‘retary of state the depositary of the 
statutes and of all the documents re- 
lating thereto, and providing that 
copies certified by him shall be re- 
ceived in evidence in the same manner 
and with the like effect as the orig- 
inals. Ryan v. Lynch, 68 Ill. 160. 


71. Leavenworth County v. Hig- 
Zinbotham, 17 Kan. 62; Cottrell v. 
State, 1 N.W. 1008, 9 Neb. 125; Speé¢r 
v. Allegheny, ete., Plank-Road Co., 22 
Pa.) 36s. Houston, ete., oR. Co. \v. 
Odum, 53 Tex. 343. 


[a] Evidence held admissible to 
prove: (1) Act not signed by presid- 
ing ofticer of senate. Leavenworth 
County v. Higginbotham, 17 Kan. 62; 
Cottrell v. State, 1 N.W. 1008, 8 Neb. 
125. (2) Act not signed by the_pre- 
siding officer of either house. Speer 
v. Allegheny, ete., Plank-Road Co., 22 
Pa. 376. (3) Act not authenticated by 
the clerks of the two houses as pro- 
vided by law. Houston, ete., R. Co. 
v. Odum, 53 Tex. 343. 

72. State v. New London Savy. 
Bank, 64 A. 5, 79 Conn. 141; State v. 
pork Norwalk, 57 A. 759, 77 Conn. 

Bt. 
73. See supra § 185. 


74, U.S.—Henderson County. | :'v. 
Travelers’ Ins. Co., 128 F. 817, 63 
CICLAS~ 467; Ames’ v.> Union: Pac... R: 


Co., 64 F. 165 [aff 18 S.Ct. 418, 169 U.S. 
466, 42 L.Ed. 819]. 


Ala.—Bachelor v. State, 113 So. 67, 
216 Ala. 356; Mayor & Aldermen of 
West End v. Simmons, 51 So. 638, 165 
Ala. 359; Robertson v. State, 30 So. 
494, 130 Ala. 164; Jennings v. Russell, 
9 So, 421, 92 Ala. 6083; McKemmie v. 
Gorman, 68,Ala. 442; Clark v. Jack, 60 
Ala. 271; Harrison v. Gordy, 57 Ala. 
49; Bivin v. State, 88 So. 53, 18 Ala. 
App. 8; Lovelady v. State, 74 So. 734, 
15 Ala.App. 615. 


Ark.—Connor vy. Blackwood, 2 S.W. 
(2d) 44, 176 Ark. 139; Bush v. Mar- 
tineau, 295 S.W. 9, 174 Ark. 214; Rud- 
dell v. Gray, 285 S.W. 2, 171 Ark. 547; 
Ewing v. McGehee, 275 S.W. 766, 169 
Ark. 448; Rice v. Lonoke-Cabot Road 
Impr. Dist. No. 11, 221 S.W. 179, 142 
Ark. 454; Booe v. Road Impr. Dist. 


No. 4, Prairie County, 216 S.W. 500, 
141 Ark. 140; Helena Water Co. v. 
Helena, 216 S.W. 26, 140 Ark. 597; 
Booe v. Sims, 215 S.W. 659, 139 Ark. 
595; Perry v. State, 214 S.W. 2, 139 
Ark. 227; Marshall v. Baugh, 201 S. 
W. 808, 1383 Ark. 64; Desha-Drew 
Road Impr. Dist. No. 1 v. Taylor, 197 
S.W. 1152, 130 Ark. 503; Mechanics’ 
Bldg., etc., Assoc. v. Coffman, 162 S.W. 
1090, 110 Ark. 269; State v. Bowman, 
118 S.W. 711, 90 Ark. 174; State v. 
Corbett, «329 iS.W.) 686;) 6h Ark. 226; 
Glidewell v. Martin, 11 S.W. 882, 51 
Ark. 559; Chicot County v. Davies, 40 


Ark. 200; Worthen v. Badgett, 32 
Ark. 496. 
Dak.—Terr. v. O’Connor, 41 N.W. 


746, 5 Dak. 397,.3 L.R.A. 355. 


Del.—Clendaniel v. Conrad, 83 A. 
1036, 26 Del. 549, Ann.Cas.1915B 968 
[error dism 35 S.Ct. 203, 235 WS. 712, 
59 L.Ed. 437]. 


Fla.—West v. State, 39 So. 412, 50 
Fla. 154. 


Idaho.—In re Drainage Dist., 143 P. 
299, 26 Idaho 311, L.R.A.1915A 1210. 


Ill.—Neiberger v. McCullough, 
N.B. 660, 2538 Ill. 312; Peo. v. 
man, 93 N.H. 244, 247 Ill. 276. 


Kan.—State v. Salina, 194 P. 981, 
108 Kan. 271; Patrick v. Board of 
Comrs. of Haskell County, 108 Kan. 
141, 193 P. 1061; State v. Missouri 
PACER Co MaZ NP TU. Mowe O08 
Ann.Cas.1917A 612 [aff 39 S.Ct. 93, 248 
U.-S:/276, 63. L.Ed. 239,.2-A.L.R. 1589]; 
Stephens v. Labette County, 98 P. 790, 
79 Kan. 153; State v. Andrews, 67 P. 
870, 64 Kan. 474; State v. Francis, 26 
Kan. 724. 


Md.—Ridgely v. City of Baltimore, 
87 A. 909, 119 Md. 567; Baltimore 
Fidelity Warehouse Co. v. Canton 
Lumber Co., 84 A. 188, 118 Md. 135. 


Minn.—State v. Wagner, 153 N.W. 
749, 130 Minn. 424; In re Ellis, 56 N. 
W. 1056, 55 Minn, 401, 43 Am.S.R, 514, 
23 L.R.A. 287; State v. Peterson, 36 
N.W. 443, 38 Minn. 143; State v. Has- 
tings, 24 Minn. 78. 


Neb.—State v. Dean, 121 N.W. 719, 
84 Neb. 344; Colburn v. McDonald, 
100 N.W. 961, 72 Neb. 431; State v. 
Frank, 83 N.W. 74, 60 Neb. 827 [aff 
85 N.W. 956, 61 Neb. 679]. 


Ohio.—Wrede v. Richardson, 5 Ohio 
N.P.N.S. 127. 


Okl.—Johnson v. Grady County, 150 
P. 497, 50 Okl. 188, 


Tenn.—State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403; State v. Hannum, 
Pios Sr Ww. Ced)in S08, Los... Tenn: : 119; 
Kefauver v. Spurling, 290 S.W. 14, 154 
Tenn. 613; Howse vy. Creveling, 250 
Siw. 357, 147 Tenn. 589; State v. 
Davis, 240 S.W. 762, 146 Tenn. 287; 
Wilson v. State, 224 S.W. 168, 143 
Tenn. 55; State v. Algood, 10 S.W. 
SLO 87 -LTenn. 163. 


W.Va.—Anderson v. Bowen, 89 S.E. 
677, 78 W.Va. 559; Price v. Mounds- 
ville, 27 S.E. 218, 48 W.Va. 523. 
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have been regarded only as the best source of evi- 
dence, and in their absence other evidence has been 
admitted of the passage of the act. 


[§ 200] h. Weight and Sufficiency of Evidence— 
(1) In General. Even in those jurisdictions in which 
legislative journals, or other official records, are 
admissible to impeach the enrolled act, the pre- 
sumption in favor of its existence and validity is 
strong,’? and act will be sustained in absence of 
an affirmative showing that it was not passed in 
with 


constitutional requirements,*? 


Wyo.—State v. Smart, 136 P. 452, 
22 Wyo. 154; State v. Cahill, 75 P. 
433, 12 Wyo. 225. 


[a] Journals held insufficient to 
overcome presumptions of validity of 
act.—(1) Generally. State v. Wag- 
ner, 153 N.W. 749, 180 Minn, 424 (in- 
sufficient showing that reading of bill 
on three different days was not dis- 
pensed with); In re Low, 95 A. 616, 88 
N.J.Law 28; State v. Hannum, 11 S. 
W.(2d) 858, 158 Tenn. 119. (2). Al- 
though the senate journal showed that 
in passing a statute, the bill was re- 
ferred to the committee on agriculture 
and reported back to the senate by 
the committee on education, yet, in 
view of Const, (1875) art 4 §§ 20, 21, 
and notwithstanding Const. (1901) § 
62, the presumption of regularity in 
its passage by a yea or nay vote is not 
overcome, as the bill may have been 
returned and reassigned to and re- 
ported back by the committee on edu- 
cation, and the act must be upheld. 
Bivin v. State, 88 So. 53, 18 Ala.App. 
8. (3) That entry on senate journal, 
showing that senate amendments to 
house bill were stricken therefrom, 
followed entry of passage of bill, was 
not an affirmative showing that the 
amendment was stricken therefrom 
after its passage, so as to invalidate 
statute. Hill v. American Book Co., 
285 S.W. 20, 171 Ark. 427. (4) That 
one page of the bill was in different 
typewriting and on a different kind of 
paper did not overcome the presump- 
tion that an enrolled statute, signed by 
the governor and deposited with the 
secretary of state, was regularly 
passed through both houses of the 
general assembly. Road Impr. Dist. 
No. 16 v. Sale, 243 S.W. 825, 154 Ark. 
551. (5) The presumption that Acts 
(1919) p 411, creating the Arkansas 
Corporation Commission, was regu- 
larly passed by the legislature, is not 
overcome by recitals of the senate 
journal that two amendments were 
adopted, where they did not appear on 
the enrolled statute signed by the gov- 
ernor and deposited with the secretary 
of state. Helena Water Co. v. Helena, 
216 S.W. 26, 140 Ark. 597. (6) Un- 
less it clearly appears that the con- 
stitution has been violated, or that a 
bill shown by the journals of the leg- 
islature to have been duly passed by 
both houses iS in fact not the bill 
claimed to be a statutory enactment, 
the statute will not be declared in- 
operative merely because the entries 
in the journal of the house are not in 
exact order of actual or logical 
procedure or sequence. Goff v. Ricker- 
son, 54 So. 264, 61 Fla. 29. (7) - Re- 
citals in legislative journals showing 
that the act as it appeared on the en- 
rolled bill differed from that adopted 
by the senate and by the house were 
held not to prove L. (1921) ¢ 228, 
amending L. (1917) ec 275 § 1, to be 
void for nonconformity with Const. 
art 2 §§ 10, 18, and 14, in view of an- 
other recital of house journal report- 
ing chief clerk to have stated that he 
had compared the bill as passed with 
the enrolled bill, and that the bill 
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or has in fact no existence;7®5 and if the journal 
entries are ambiguous or conflicting, the presump- 
tion of regularity is not overcome.’® 
sumption in favor of the validity of the enact- 
ment will prevail until overcome by a clear and 
which leaves 
or reasonable doubt,’® that the constitutional re- 
quirements were observed, and in determining this 
question entries in the journals will be given that 
construction most favorable to the validity of the 
act,®° and the record will be construed as a whole.** 


convincing showing‘? 


had been correctly enrolled as passed, 
since the recitals merely cast a doubt 
upon the validity of the act which 
must be resolved in favor of the 
validity of the enrolled bill. Rice 
County School Dist. No. 37 v. Lyons 
Bad. of Education, 204 P. 758, 110 Kan. 
613. (8) The presumption of validity 
which goes with an enrolled bill is not 
overcome by inconsistencies between 
the senate and house journals; and 
hence an act is not invalid because 
these journals do not show that both 
houses passed it as enrolled. Weiss 
v. Stubblefield, 116 P. 205, 85 Kan. 199. 
(9) A showing, in the permanent 
journal, of an adverse vote on a mo- 
tion to suspend the reading of bills on 


three different days was not affirma-’ 


tive proof that the reading was not 
later dispensed with. State v. Wag- 
ner, 153 N.W. 749, 130 Minn. 424. (10) 
Legislative record showing failure of 
one house to pass emergency clause, 
followed by passing entire bill by 
two-thirds vote, does not contradict 
emergency recitals in enrolled bill. 
State v. Steen, 212 N.W. 848, 55 N.D. 
239. (41) The entries in the house 
journal showing that, when an act 
was placed upon its final passage, it 
failed to receive the constitutional ma- 
jority, do not affirmatively show that 
it was not thereafter regularly passed 
by such majority, as might be, and 
frequently is, done, so as to overcome 
the presumption of regularity of pass- 
age from journal entries showing it 
was regularly signed in open session 
and approved and published. State 
v., Davis, 240 S.W. 762, 146 Tenn. 287. 


75. State v. Steen, 212 N.W. 843, 
55 N.D. 239. 


[a] Enrolled bill lost.—The legisla- 
secretary of state’s' 
circumstances, 


tive journals, 
records, and _ other 
were held sufficient to establish the 
existence of L. (1903) ec 34, the en- 
rolled bili of which had been lost. 
Johnson v. Grady County, 150 P. 497, 
50 Okl. 188. 


76. Homrighausen vy. Knoche, 50 P. 
879, 58 Kan, 646; State v. Francis, 26 
Kan. 724; Woolfolk y. Albrecht, 133 
N.W. 310, 22 N.D. 36. 


77. U.S.—Chicago, ete., R. Co. v. 
Smyth, 103 F. 376. 


Ark.—Ford v. Plum Bayou Road 
Impr. Dist., 258 S.W. 613, 162 Ark. 
475; Mechanics’ Bldg:, ete., Assoc. v. 
Coffman, 162 S.W. 1090, 110 Ark. 269. 


Del.—Fouracre v. White, 102 A. 186, 
30 Del. 25. 


Ill.—Frey v. Kerens-Donnewald 
Coal -Co., 110) N:B.1 8245 271. T. v2: 
Peo. v. Loewenthal, 93 Ill. 191; Lar- 
ae Vv. \Peoria, ete.) Ra Co.,: 77 111, 


Kan.—Chasney y. McClintock, 58 P. 
993, 61 Kan. 94; Homrighausen y,. 
Knoche, 50 P. 879, 58 Kan, 646; In 
re Vandeberg, 28 Kan. 243; State v. 
Francis, 26 Kan. 731. 


Md.—Ridgely v. Baltimore, 87 A, 
909, 119 Md. 567; Baltimore Fidelity 
Warehouse Co. v. Canton Lumber Co., 


STATUTES 


The pre- 


no doubt,*® 


84 A. 188, 118 Md. 135. 


Minn.—State v. Wagner, 153 N,W. 
749, 130 Minn. 424; Miesen v. Caufield, 
67 N.W. 6382, 64 Minn. 5132; State v. 
Peterson, 36 N.W. 443, 38 Minn. 1438. 


Miss.—Postal Telegraph-Cable Co. 
Vv. gene Natta oms 76 So. 560, 116 Miss. 
204, 


Mo.—Cox v. Mignery, 105 S.W. 675, 
126 Mo.A. 669. 


Neb.—State v. Cox, 178 N.W. 915, 
105 Neb. 75. 


N.D.—Woolfolk v. Albrecht, 133 N. 
W. 310, 22 N.D.36. 


Or.—McKinnon vy. Cotner, 49 P. 956, 
30 Or. 588. 


Tenn.—Nelson v. Haywood County, 
20 S.W. 1, 91 Tenn. 596. 


W.Va.—Anderson v. Bowen, 89 S.E. 
677, 78 W.Va. 559; Price v. Mounds- 
ville, 27 S.E. 218, 43 W.Va. 523. 


[a] “fo prove that a bill was not 
printed before its final passage by the 
house, not only the entire record of 
the bill in the journal of the house, 
from its introduction to its final pass- 
age, should be put in evidence, but it 
should also further appear from the 
evidence of someone who has exam- 
ined the entire contents of the journal, 
that the pages introduced in evidence 
constitute the complete record of the 
proceedings in the house with refer- 
ence to the bill.” KFrey v. Kerens- 
Donnewald Coal Co., 110 N.E. 824, 271 
Teale walters 


[b] Omissions.—Statutes should 
not be declared inoperative on the 
ground of the omission of a provision, 
unless it is very clear that there is 
such a defect. Fouracre vy. White, 102 
A. 186, 30 Del. 25. 


[c] Evidence held insnfficient.— 
The presumption that records of gen- 
eral assembly proceedings remaining 
on file in the secretary of state’s office 
are correct could be overcome by 
clear, convincing proof only, and the 
mere fact that the engrossed copy of 
a bill bears evidence on its face of 
having been taken apart was insuffi- 
cient to impeach its integrity, al- 
though supported by oral testimony 
of changes having been made. Ford 
v. Plum Bayou Road Impr. Dist., 258 
S.W. 618, 162 Ark. 475. 


78. State v. Salina, 194 P. 931,108 
Kan. 271; Stephens v. Labette Coun- 
ty, 98 P. "790; 79 Wkan. Looe. Stately, 
Andrews, 67 P. 870, 64 Kan. 474; In 
re Vandeberg, 28 Kan. 248; State v. 
Francis, 26 Kan. 724. 


79.. ib rey |v. Kerens-Donnewald 
Coal Co.,.110 N.E. 824, 271 Ill. 121; 
State v. Akers, 140 P. 637, 92 Kan. 169, 
Ann.Cas.1916B 543 [aff sub nom. Wear 
v. Kansas, 38 S.Ct. 55, 245 U.S, 154, 
62 L.Ed. 214]; State v. Wagner, 153 
N.W. 749, 130 Minn, 424, 


80. Miesen v. Caufield, 67 N.W. 632, 
64 Minn. 513. 


81. Bachelor v, State, 118 So. 67, 
216 Ala. 356. 


But if it affirmatively appears from the journals, 
or records,®? either expressly or by necessary 1m- 
plication,®* that constitutional requirements were 
not observed, the presumption of regularity of en- 
actment is dvercome, and the act will be declared 
invalid. The value 6f the journals as evidence is 
always a question for the court, and will be affected 
by the internal evidence which such records fur- 
nish as to the completeness or carelessness with 
which they have been kept.** 
held. sufficient to show compliance with constitu- 


Journals have been 


g2. Ark.—Chicot County v. Davies, 
40 Ark. 200. 


Colo.—Andrews v. Peo., 79 P. 1031, 
83 Colo. 193. 


Fla.—State v. Palmetto, 126 So. 781, 
99 Fla. 401; State v. Carley, 104 So. 
577, 89 Fla. 361; Amos v. Gunn, 94 So. 
615, 84 Fla. 285; Amos v. Moseley, 77 
So. 619, 74 Fla. 555, L.R.A.1918C 482. 


Ill._—Ryan v. Lynch, 68 Ill. 160. 


Kan.—State.v. Salina, .194 Po 793k, 
a Kan. 271; State v. Francis, 26 Kan. 
724, 

Mo.—State v. Drabelle, 
465, 261 Mo. 515. 


Neb.—Stratton v. State, 112 N.W. 
361, 79 Neb. 118; Coleburn v. McDon- 
ald, 100 N.W. 961, 72 Neb. 431. 


N.D.—State v. Schultz, 174 N.W. 81, 
44 N.D. 269. 


Or.—State v. Rogers, 30 P. 74, 22 
r. 348, 


170 S.w. 


oO 


Tenn.—State v. Nashville Baseball 
Club, 154 S.W. 1151, 127 Tenn. 292, 
Ann.Cas.1914B 1243; Trading Stamp 
Co. v. Memphis, 47 S.W. 136, 101 Tenn. 
181; Nelson v. Haywood, 20 S.W. 1, 91 
Tenn. 596; Brewer v. Huntington, 9 
S.W. 166, 86 Tenn. 732. 


Utah.—Ritchie y. Richards, 47 P, 
670, 14 Utah 345, ; 


Wyo.—George Bolln Co. v. North 
Platte Valley Irr. @., 121 P. 22, 19 
Wyo. 542, 39 L.R.A.N.S. 868; State v. 
Cahill, 75 P. 433, 12 Wyo. 225. ' 


“Presumptions take flight in the 
presence of the actual facts.” State 
xpos: 170 S.-W. 465, 261 Mo. 515, 


{a] Thus, where it affirmatively 
appears by entries on the journals 
that an act was rejected in either 
house before its final passage, it is 
void, although it may also appear, by 
proper journal entries, that it was 
“signed by the respective Speakers in 
open session,’ and that fact “noted 
on the journals,” and that it was ap- 
proved by the governor. Brewer v. 
Huntington, 9 S.W. 166, 86 Tenn. 732. 


[b] Variance frum enrolled bill.— 
Journals of legislature control where 
enrolled bills vary therefrom as re- 
spects title of act. Volusia County vy. 
State, 125 So. 375, 98 Fla. 1166 -[reh 
den 125 So. 813, 98 Fla. 1166]; Wade 
v. Atlantic Lumber Co., 41 So. 72, 51 
Fla. 688. 


[c] Where a certificate of the sec- 
retary of state purports to show all 
the proceedings in full as to the pass- 
age of the bill in both branches of the 
legislature, there can be no inference 
that any_other proceedings were had. 
Ryan v. Lynch, 68 Ill. 160. 


Conclusiveness of journal recitals 
generally see supra § 198. 


83. Andrews v. People, 79 P. 1031 
33 Colo. 193, 108 Am.S.R. 76. Mise 


84 Peo. v. Leddy, 123 P. 824 
Colo. 109. ¥ oe 


For later cases, developments an‘d changes in the law see Annotations, same title and section number, 


. 557; 


’ three different days. 
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tional requirements, even though 


designated a bill by the wrong number,®® or con- 
tained an obvious error in grammar;*® or, after 
stating the number of “ayes,” contained a blank 
after the word “nays;’’8 or, in giving the names of 
the members voting for a bill, omitted the christian 
names, but, wherever there were two members of 
the same surname, gave the county which they rep- 
resented;’* but a mere statement in the journal, 
after giving the number of those voting aye, that 
“these voting in the affirmative are .. .” is 
insufficient to show compliance with a requirement 
that the names of those voting for a bill shall be 
Other cases in which the 
court held the journals,®°® or other records,®! suffi- 


entered on the journal.*® 


_ 85. Miesen v. Canfield, 67 N.W. 
632, 64 Minn. 513. 


86. Bound v. Wisconsin Cent. R. 
Co., 45 Wis. 543. 


87. Onslow County v. Tollman, 145 
Pe ioe CO C.C.As on) Lait, P20 RY, 89}. 


88. Onslow County v. Tollman, su- 
pra. 


89. New Hanover County v. De 
Rosset, 40 S.H. 43, 129 N.C. 275. 


90. See cases infra this note. 


[a] Journals held sufficient to 
show: (1) Compliance with consti- 
tutional requirements generally. Du- 
mas v. Bryan, 207 P. 720,.35 Idaho 
Conley v. Dilley, 133 N.W. 730, 
153 Iowa 677. (2) Compliance with 
requirement that every bill be read 
Peo. v. Illinois 
State Bd. of Dental Examiners, 115 
N.E. 852, 278 Ill. 144. (3) Timely 
passage of act over governor’s veto. 
Earnest v. Sargent, 150 P. 1018, 20 
N.M. 427; Dorman v. Sargent, 150 P. 
1021, 20 N.M. 413. (4) That interline- 
ations on the face of the enrolled bill 
and on the typewritten legislative 
bill, as engrossed, were not made 
thereon after the enrolled bill was 
signed by the governor and filed with 
the secretary of state. Johns v. Brad- 
ley County Road Impr. Dists., 218 
S.W. 389, 142 Ark. 73. (5) That notice 
of proposed special or local laws was 
given in accordance with constitu- 
tional requirements. State v. Blitch, 
(Fla.) 130 So. 444. (6) That act was 
printed before its final passage, and 
that it was legally passed. Frey v. 
Kerens-Donnewald Coal Co., 110 N.E. 
Soav ori tls 121. 


91. See cases infra this note. 


[a] For example, (1) it has been 
held sufficient evidence of the veto of 
an act by the governor that the origi- 
nal act filed with the secretary of 
state bore an indorsement that it was 
not approved, and that both the act 
and the records of the secretary’s of- 
fice show that it was filed within the 
time allowed after the adjournment 
of the legislature. Peo. v. McCul- 
lough, 71 N.E. 602, 210 Ill. 488. (2) 
So a statement in a code by the com- 
missioners appointed to revise it that 
a certain section was not in the en- 
rolled act has been declared sufficient 
evidence of that fact. Postal Tel. 
Cable Co. v. Shannon, 44 So. 809, 91 
Miss. 476. ‘ 

92. In re Low, 95 A. 616, 88 N.J. 
Law 28. 


a Evidence held insufficient.— 
as Aa re Low, 95 A. 616, 88 N.J.Law 


28. (2) A newspaper reporter’s testi- 


mony that seven of thirty-five mem- 
bers, shown by the minutes of the 
house of assembly, consisting of 


_sixty members, to have voted for the 


assage of a bill over the governor’s 
ae did not respond when their 
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they sometimes 
notes. 


evidence. ?2 


names were called and were not in 


the chamber, was insufficient to jus- 
tify a decree declaring an act null and 
void, in view of testimony of four of 
such members that they voted for its 
passage; the supreme court not being 
“satisfied” as required by Act 1873 
(4 Comp. St. [1910] p 4978), that it 


was not duly passed by a majority of |. 


the whole membership, as required by 
Const. art 5 § 7. In re Session Laws 
Bey ec. 184, 121 A. 736, 98 N.J.Law 


93. Colo.—Andrews v. Peo., 79 P. 
1031, 33 Colo. 198, 108 Am.S.R. 76. 


Kan.—Cloud County v. Ott, 161 P. 
629; 157 Po 170; 99' Kan) 216; Ini re 
Vanderberg, 28 Kan. 243; State v. 
Francis, 26 Kan. 724. 


Minn.—State v.. Wagner, 153 N.W. 
749, 130 Minn. 424. 


Neb.—Stratton v. 
361, 79 Neb. 118; Stetter v. State, 110 
NW. U6L, 77 Nebl 77% “Colburn, v: 
McDonald, 100 N.W. 961, 72 Neb. 431; 
State v. Frank, 83 N.W. 74, 60 Neb. 
327 [aff 85 N.W. 956, 61 Neb. 679]. 


Or.—State v. Boyer, 165 P. 587, 84 
reo bL3, 


State, 112 N.W. 


O 


Tex.—Ball v. Presidio County, (Civ, 
App.) 27 S.W. 702 [rev on other 
grounds 29 S.W. 1042, 88 Tex. 60]. 


“The enrolled bill has its own cre- 
dentials; it bears about it legal evi- 
dence that it is a valid law; and this 
evidence is so cogent and convincing 
that it can not be overthrown by the 
production of a legislative journal 
that does not speak, but is silent.” 
State v. Frank, 83 N.W. 74, 60 Neb. 
327, 333 [aff 85 N.W. 956, 61 Neb. 679]. 


“To hold otherwise would be to 
permit a mute witness to prevail over 
the prima facie case made by the bill 
itself.” Colburn v. McDonald, 100 
N.W. 961, 72 Neb. 431, 435. 


94. Ala.—Bachelor v. State, 113 
So: 267, 4216 Ala. 3563: Davidson: |v. 
Phelps, 107 So. 86, 214 Ala. 236; State 
v. McLellan, 79 So. 379, 202 Ala. 41; 
Walker v. Grif#th, 60 Ala.'361; State 
v. Buckley, 54 Ala. 599. 


Ark.—Huff v. Udey, 292 S.W. 693, 
173 Ark..464; Ewing v. McGehee, 275 
S.W. 766; 169 Ark. 448; Helena Water 
Co. v. Helena, 216 S.W. 26, 140 Ark. 
597; Perry v. State, 214 S.W. 2, 139 
Ark, 227; Harrington v. White, 199 
S.W. 92, 131 Ark. 291; State v. Bow- 
man, 118 S.W. 711, 90 Ark. 174 [quot 
Cooley Const. Lim. (7th ed.) p 193]; 
Vinsant v. Knox, 27 Ark. 266. 


Cal.—Hale v. McGettigan, 45 P. 
1049, 114 Gal. 112; Peo. v. Dunn, 22 
P. 140, 80 Cal. 211, 138 Am.S.R. 118. 


Colo.—Peo. v. Leddy, 123 P. 824, 53 
Colo. 109; Adams v. Clark, 85 P. 642, 
86 Colo. 65; Massachusetts Mut. L. 
Ins. Co. vy. Colorado L. & T. Co., 36 
P. 794, 20 Colo: 6; Massachusetts Mut, 


[§ 201] (2) Where Journals Silent. 
silence of the legislative journals in reference to 
a particular matter,°* not required by mandatory 
provisions of the constitution to be entered on the 
journals,®* is insufficient to overcome the presump- 
tion in favor of the legality of the enactment, al- 
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cient to show particular matters appear in the 


In statutory proceedings to annul a legislative 
enactment, wherein the court, on petition, is au- 
thorized to declare an act void if satisfied that it 
was not duly and constitutionally passed, petitioners 
must establish their case by clear and convincing 


The mere’ 


L. Ins. Co. vy. Colorado, L. & T. Co,, 36 
P.. 793,.20.Colo, 1; In_re Roberts, 5 
Colo. 525. 


Fla.—State v. City of Palmetto, 126 
So. 781, 99 Fla. 401; State v. Carley, 
104 So. 577, 89 Fla. 361; Amos v. 
Gunn, 94 So. 615, 84 Fla. 285. 


Ga.—Busler y. State, 15 S.E. 763, 
89 Ga. 821. 


Idaho.—In re Drainage Dist. No. 1, 
143 PB. 299, 26 Idaho 311, L.R.A.1915A 
1210 [mod sub nom. Cohn v. Kingsley, 
49 P.. 985, 5 Idaho 416 (which held 
that failure of the journals that any 
constitutional requirement was obey- 
ed was conclusive evidence that it was 
disregarded) ]. 


llii—Peo. v. Illinois State Bd. of 
Dental Examiners,.115 N.E. 852, 278 
Ill, 144; Nakwosas vy. Western Paper 
Stock, Coy.dtLeN Ee 516; 2.72) Tile 38% 
Frey v. Kerens-Donnewald Coal Co., 
110 N.E. 824, 271 Till. 121; Dragovich 
v. Iroquois Iron Co., 109 N.E. 999, 269 
Ill. 478; Chicago Tel. Co. v. North- 
western Tel. Co., 65 N.E. 329, 199 Ill. 
he Schuyler County v. Peo., 25 Ill. 


Kan.—Weyand v. Stover, 11 P. 355, 
35 Kan. 545. 


La.—State v. Joseph, 72 So. 188, 139 
La. 734. 


Minn.—Miesen v. Canfield, 67 N.W. 
632, 64 Minn. 5138; State v. Peterson, 
36 N.W. 448, 38 Minn. 1438; State v. 
Hastings, 24 Minn. 78. 


Mo.—Ex p. Seward, 253 S.W. 356, 
299 Mo. 385, 31 A.L.R. 665 [error dism 
44 S.Ct. 335, 264 U.S. 599, 68 L.Ed. 
869]; State v. Mead, 71 Mo, 266. 


Neb.—State v. Cox, 178 N.W. 913, 
105 Neb. 75; State v. Dean, 121 N.W. 
719, 84 Neb. 344. ; 


Or.—State v. Rogers, 30 P. 74, 22 
Or. 348. 


Tenn.—House’ v. Creveling, 250 
S.-W. 357, 147 Tenn. 589; Nelson v. 
Haywood County, 20 S.W. 1, 91 Tenn, 
596; State v. McConnell, 3 Lea 332. 


Utah.—Ritchie v, Richards, 47° P. 
670, 14 Utah 345, 


“HWvery reasonable presumption is 
te be made in favor of legislative pro- 
ceedings, and when the constitution 
does not require certain proceedings 
to be entered in the journal the ab- 
sence of such a record will not in- 
validate a law. It will not be pre- 
sumed from the mere silence of the 
journal that either house has exceed- 
ed its authority, or disregarded con- 
stitutional requirements, in the pas- 
sage of legislative acts.” State v. 
Rogers, 30 P. 74, 77, 22 Or. 348. 


fa] “Merely negative evidence is 
not sufficient to impeach the enrolled 
act duly signed and authenticated by 
the proper officers and lodged in the 
Office of the secretary of state,” 
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though there is authority to the contrary.®® O: 
the other hand, if the legislative journals are silent 
as to a matter which the constitution expressly re- 
quires to be recorded in the journals, the presump- 
tion of legal passage of the act is overcome,°® un- 
less it is apparent that the journals are defective, 


mutilated, or incomplete.’ 


[§ 202] 7. Evidence as to Enactment of Private 
The presumption that notice of appli- 


Statutes.°® 


Massachusetts Mut. L. Ins. Co. v. 
Colorado’ I: °& Ty) .Co.,. 36 P., 793, 20 
Colo. 1, 5. 


[b] A negative showing by the 
house journal is outweighed by an af- 
firmative showing made by the senate 
journal and the indorsements upon 
the bill itself. State v. Taylor, 123 
S.W. 892, 224 Mo. 3938. 


[ec] Reading bill.—Where the con- 
stitution does require the journals to 
show that constitutional provisions 
as to the reading of a bill were com- 
plied with, the silence of the journals 
on that subject does not show that 
such provisions were not observed. 
Davidson v. Phelps, 107 So. 86, 214 
Ala. 236; ‘Clifton v. State, 118 So. 235, 
22 Ala.App. 559 [cert den 118 So. 237, 
218 Ala. 168]; Walker v. Griffith, 60 


Ala. 361; Huff v. Udey, 292 S.W. 693, 
173 Ark. 464; Glidewell v. Martin, 11 
S.W. 882, 51 Ark. 559; Worthen v. 


Badgett, 32 Ark. 496; English v. 
Oliver, 28 Ark. 317; Vinsant v. Knox, 
27 Ark. 266; Peo. v. Dunn, 22 P. 140, 
80 Cal.-211, 13 Am,S.R. 118; Adams v. 
Clark, 85 P. 642, 36 Colo. 65; State v. 
Carley, 104 So. 57789 Fla. 361; State 
vy. Hocker, 18 So. 767, 36 Fla. 358; 
Butler v. State, 15 S.H. 763, 89 Ga. 
821; Schuyler County v. Peo., 25 Ill. 
181; Weyand v. Stover, 11 P. 355, 35 
Kan. 545; State v. Joseph, 72 So. 188, 
139 La. 734; State v. Hastings, 24 
Minn. 78; State v. Rogers, 30 P. 74, 22 
Or. 348; Williams v. State, 6 Lea 
(Tenn.) 549; State v. McConnell, 3 
Lea (Tenn.) 332. 


[d] Notice of application for spe- 
cial or local law.—Failure of the jour- 
nals to show that notice of applica- 
tion for a special or local law was 
duly and properly given will not over- 
come the presumption that it was so 
given. Jennings v. Russell, 9 So. 421, 
92 Ala. 603; Hall v. Steele, 2 So. 650, 
82 Ala. 562; McKemmie v. Gorman, 68 
Ala. 442; Waslker v. Griffith, 60 Ala. 
361; Clarke v. Jack, 60 Ala. 271. 


[e] Where an amendment to a bill 
is not required to be entered, and the 
journal shows that there was an 
amendment, but fails to show that 
it was rescinded, and the enrolled bill 
contains no amendment, it will be 
presumed that the amendment was re- 
scinded. Chicot County v. Davies, 40 
Ark, 200. 


[f] Identity of act.—As the con- 
stitution does not require amend- 
ments of pending bills to be referred 
to in the journals, an act as approved 
by the governor must be taken as the 
legislative act in the absence of an af- 
firmative ‘showing by the journals 
that a materially different act was in 
fact passed by the legislature. State 
v. Sammons, 57 So. 196, 62 Fla. 308. 


95. McClellan v. Stein, 201 N.W. 
209, 229 Mich. 208. But see Peo. v. 
McElroy, 40 N.W. 750, 72 Mich. 446, 
2 L.R.A. 609 (holding that while the 
court may look behind the enrollment, 
and into the legislative journals, to 
ascertain whether an act was passed 
in accordance with constitutional re- 
quirements, it cannot act on anything 
not found in the journals, nor pre- 
sume that any such requirement has 
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On 


was not given. 


fraud, but this 


been omitted, unless the fact affirma- 
tively appears in the journals). 


“It is true that in some jurisdic- 
tions decisions go far-in holding that 
where the legislative records are Sis 
lent as to various requirements be- 
ing observed they will presume the 
legislature has done what it should 
do, and excerpts from some of the 
opinions of this court can be found 
pointing in that direction, but in cases 
Which involved other controlling es- 
sentials more particularly dwelt upon. 
To follow such rule of presumption to 
its logical conclusion, in practical ef- 
fect leaves it optional with the legis- 
lature to follow the course expressly 
commanded by the Constitution in 
passing a bill, and makes the journal 
a bulwark behind which constitutional 
mandates may be ignored. If silence 
upon the subject is sufficient and a 
statute must be presumed valid un- 
less it affirmatively appears by the 
legislative journal that some consti- 
tutional requirement was disregarded, 
all the legislature need do is to record 
in its journal_the final vote showing 
the bill passed, and presumptions do 
the rest. It is safe to suggest that 
the legislature would seldom affirma- 
tively record in its journal that it 
had failed to comply with any con- 
stitutional requirement. lates) be 
Constitution in no uncertain terms di- 
rects the legislature to keep a record 
of its proceedings. . This jour- 
nal as kept according to long estab- 
lished practice assumes to give in de- 
tail the various steps taken in the en- 
actment of this law. If any presump- 
tions arise in that connection they are 
that all which occurred was recorded. 
It does not show that the act was 
passed in mode prescribed by the Con- 
stitution. We can indulge in no pre- 
sumption that it was, but are bound 
by the journal as it reads.’”’ McClel- 
lan v. Judge Detroit Recorder’s Court, 
229 Mich. 203, 210, 212. 


[a] Reading of bill—Act not 
shown by house journal to have been 
read three times before passage, as 
by Const. art 5 -§ 23, will not be pre- 
sumed to have been so passed; pre- 
sumption, if any, being that all which 
occurred was recorded. McClellan v. 
Stein, 201 N.W. 209, 229 Mich. 203. 


96. Ala.—Bachelor y. State, 113 
So. 67, 216 Ala. 356, 
Ark.—Harrington v. White, 199 


S.W. 92; 131 Ark. 291. 


Colo.—Peo. v. Leddy, 123 P. 824, 53 
Colo. 109; Rio Grande Sampling Co. 
v. Catlin, 94 P. 323, 40 Colo. 454, 


Fla.—State v. City of Palmetto, 126 
So. 781, 99 Fla. 401; Amos vy. Gunn, 
94 So. 615, 84 Fla. 285; State v. Hock- 
er, 18 So. 767, 36 Fla. 358. 


Idaho.—In re Drainage Dist. No. 1, 
iste 299, 26 Idaho 3811, L.R.A.1915A 


Ill.—Neiberger v. McCullough, 97 
N.E. 660, 253 Ill. 312; Peo. v. Bowman, 
93 N.H. 244, 247 Ill. 276, 


And see cases supra note 94, 
[a] Entry of yeas and nays.— 
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cation for the enactment of a private law was given 
in accordance with constitutional requirements®® 
is conclusive in some jurisdictions, and the courts 
cannot receive evidence to show that such notice 


A private statute may be declared 


void upon proof that its passage was procured by 


will be done only upon clear and 


convincing evidence as to the fraudulent acts and 


yea and nay vote to be entered on the 
journals, and the journals fail to 
show such entry, the act will be held 
invalid for failure to comply with the 
constitution. Peo. v. Leddy, 123 P. 
824, 53 Colo. 109; Denver v. Rubidge, 
116 P. 1130, 51 Colo. 224; Rio Grande 
Sampling Co. v. Catlin, 94 P. 323, 40 
Colo. 450; State v. Carley, 104 So. 577, 
89 Fla. 361; State v. Hocker, 18 So. 
767, 36 Fla. 358; Peo. v. Bowman, 93 
N.E. 244, 247 Ill. 276; Schuyler Coun- 
ty v. Peo., 25 Ill. 163; Spangler’ v. 
Jacobi, 14 Ill. 297. 


[b] Notice of application for spe- 
cial or local law.—Where the consti- 
tution requires the journals to show 
that a special or local act was passed 
after due notice of application there- 
for, failure of the journals to show 
such notice warrants the conclusion 
that the act is invalid. State v. Bro- 
die, 41 So. 180, 148 Ala. 381. 


97. State v. Frank, 83 N.W. 74, 60 
no 327 [aff 85 N.W. 976, 61 Neb. 

“In this case we have made a very 
careful examination of the journal of 
the house. For so important a public 
record, it is, we must say, strangely 
fashioned—wonderfully made. FE 
consists of loose sheets of paper 
bound together with a frayed and 
fragile twine. The vote on rvll call 
is shown by attaching with a pin, or 
mucilage, a printed list of the mem- 
bers voting yea and nay, to a piece of 
paper showing the question upon 
which the vote was taken. The sheet 
containing the record of the vote on 
House Roll 251, the bill here in ques- 
tion, indicates that some other paper 
was once fastened to it with a pin. 
The other paper, which, according to 
the evidence, showed the yea and nay 
vote, is gone; the pin has disappeared 
and counsel for respondent insist that 
theslaw, has ‘gone with it:t £4 ).6 ee 
counsel are right in their contention, 
then our most important statutes are 
liable to be annulled by the accidental 
displacement of a pin; *municipal 
bonds may be invalidated and men 
may lose their property and their lib- 
erty; divorces may prove worthless 
and marriages may become null and 
children be bastardized, because some 
clerk, charged with the duty of jour- 
nalizing legislative proceedings, has 
by mischance used mucilage instead 
of paste. The doctrine is monstrous; 
its acceptance is unnecessary and 
might prove disastrous. When the 
journals are defective, mutilated or 
incomplete, their silence should not, 
as:against the enrolled bill, be taken 
as evidence that the yeas and nays 
were not recorded as required by the 
constitution.” State v. Frank, 83 
N.W. 74, 60 Neb. 327; 335 [aff 85 N.W. 
976, 61 Neb. 679]. 

98. Judicial notice of, private stat- 
utes see Evidence § 1952. 


99. Smith v. Helmer, 7 Barb. (N. 
Y.) 416. See also supra §§ 27-35. 

1. Gallimore v. Thomasville, 132 
S.E. 657, 191 N.C. 648; Carolina-Ten- 
nessee Power Co. v. Hiawasser River 
Power Co., 96 S.E. 99, 175 N.C. 668; 
Bray v. Williams, 49 S.E. 887, 137 


Where the constitution requires the | N.C. 387. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 202-205) 


representations.” 


lidity of a private act.? 


[§ 203] 8. Effect of Decision in Favor of Valid- 
A decision in favor of the va- 
lidity of a statute conclusively settles the question,* 
and where a statute as a whole is held to have been 
regularly enacted, the validity of the enactment of 
each and every section thereof is a necessary con- 


ity of Enactment. 


sequence.® 


[§ 204] M. Recognition of Invalid Act. The leg- 
islature by repeatedly recognizing a law invalid for 
failure to comply with certain constitutional re- 


2. Williamson v. Williamson, 11 


Miss. 715, 41 Am.D. 636. 
3. Wilson v. Markley, 45 S.E. 1023, 
133 N.C. 616. 


4 Inre Factory Inspection, 20 Pa. 
Fist 679; State v. Bosworth, 13 Vt. 
02. 


Effect of declaring statute unconsti- 
tutional generally see Constitutional 
Law §§ 228-233. 


5. (Com: v.) Hardin: County Ct., 
S.W. 275, 99 Ky. 188, 18 Ky.L. 113. 


6. Leavenworth County v. Higgin- 
botham, 17 Kan. 62; Atty.-Gen. v. Joy, 
20 N.W. 806, 55 Mich. 94 [reh den 148 
N.W. 250, 181 Mich. 266]; Wrought 
Iron Range Co. v. Carver, 24 S.E. 352, 
118 N.C.,,328. 


og doen statutes see infra §§ 713- 


7. Wells v. Missouri Pac. R. Co., 
19 S.W. 530, 110 Mo. 286, 15 L.R.A. 
$47; Manor Casino v. State, (Tex.Civ. 
App.) 34 S.W. 769. 


& State v.. Tuffy, 22 P. 
Nev. 427, 19 Am.S.R. 374; 
Va Baxter) 15, Barb? (N.Y:) 122 


9. Dane v. McArthur, 57 Ala. 448; 
Cock v. Stewart, 85 Mo. 575. 


10. Partial invalidity of: 


Municipal ordinances see Municipal 
Corporations §§ 854-860. 


Repealing acts see infra § 552. 
pteipospective laws see infra §§ 691- 
34, 


35 


1054, 20 
Bradley 


11. See Constitutional Law §§ 228— 


233. 
12. See cases infra note 13 et seq. 


18. U.S.—Dorchy v. Kansas, 44 
S.Ct. 8238, 264 U.S. 286, 68 L.Ed. 686 
[rev on other grounds 210 P. 352, 112 
Kan. 2385]; Dahnke-Walker Milling 
Go. v. Bondurant, 42 S.Ct. 106, 257 
U.S. 282, 66 L.Ed. 239 [rev 215 S.W. 
ve 185 Ky. 386]; Diamond Glue Co. 

.U. S. Glue Co., 28 S:Ct. 206, 187 U.S. 
biL 47 L.Ed. 3238; Connolly v. Union 
Sewer Pipe Co., 22 S.Ct. 431, 184 U.S. 
540, 46 L.Ed. 679; Pollock v. Farmers’ 
Loan, etc., Co., 15 0S.Ct. 912, 158 U.S. 
601, 39 L.Ed. 1108; Reagan v. Farmers’ 
3By & T. Con 14 S.Ct. 1047, 154 U.S. 362, 
McPherson vy. Blacker, 


52 N.W. 469, 92 Mich. 377, hil Am. S.R. 
587, 16 L.R.A. 475]; Field v. Clark, 12 
8.ct. 495, 143 U.S. 649, 36 L.Ed. 394° 
Little Rock, etc., R. Co. v. Worthen, 
7 S.Ct. 469, 120 U.S. 97, 30 L.Ed. 588; 
Presser v. Illinois, 6 S.Ct. 580, 116 US. 
252, 29° L.Ed. 615; Florida Cent. R. 
Co. v. Schutte, 103 U.S. 118, 26 L.Ed. 
327; Allen v. Louisiana City, 103 U.S. 
80, 26 L.Ed. 318; Hamilton Bank v. 
Dudley, 2 Pet. 492, 7 L.Ed. 496; Gal- 
lardo v. Porto Rico R., etc., 18 F, (2d) 
918; Liberty Highway Co. v. Michi- 


A copy of a legislative journal, 
deposited with the secretary of state, in which the 
name of a town differs from that appearing in the 
original journal, is incompetent to impeach the va- 
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quirements as to form and procedure may effectually 
ratify it and make it valid;* but such an act is 
not validated by the approval of the governor,’ or 
by an amendment of the constitution,® or by becom- 


ing incorporated in a general revision.® 
e 


in this work.!! 


[§ 205] N. Effect of Partial Invalidity1°—1. 
Rules Stated—a. General Rule. 
cial decisions declaring particular statutes uncon- 
stitutional and void has been discussed elsewhere 
A statute may, however, be in part 
constitutional and in part unconstitutional,!? and 


The effect of judi- 


if the parts are wholly independent of each other, 


gan Public Utilities Commn., 294 F. 
703; Chicago, ete., R. Co. v. Railroad, 
etc., Commn., 280 RB, 387; Baird v. U. 
S., 279 F. 509: Maresca v. U. Soeidae 
727 [cert den 42 S.Ct. 183, 257 U.S. 
657, 66 L.Ed. 420]; Geiger Jones Co. 
v. Turner, 230 F. 233 [rev on other 
grounds 37 S.Ct. 217, 242 US. 539, 61 
L.Ed. 480, L.R.A.1917F 514, Ann.Cas. 
1917C 643]; Chicago, etce., R. Co. v. 
Westby, 178 F. 619, 102 G’c.A. 65, 47 
L.R.A.N.S. 97; Cella Commn. Co. v. 
Bohlinger, 147 F. 419, 78 C.C.A. 467, 8 
L.R.A.N.S. Seyi Dundee Mortg., etc., 
Inv. Co. v. School Dist. No. 121 E. 
151; Albany v. Stanley, 12 F. 82; The 
General Tompkins, 9 F. 620; Duer v. 
Small, 7 F.Cas.No. 4,116, 4 Blatchf. 
263, 17 How.Pr. (N.Y.) "201; Ex p. 
Touchman, 24 F.Cas.No.' 14,108, 1 
Hughes 601. 


Ala.—State v. Bowles, 116 So. 662, 
217 Ala. 458; Ex p. Johnson, 84 So. 
803, 203 Ala. 579; McGehee v. State, 
74 So. 304, 199 Ala. 287; State v. Mont- 
gomery, 59 So. 294, 177 Ala. 212; Ham 
v. State, 47 So. 126, 156 Ala. 645; 
Thornton v. Bramlett, 46 So. 577, 155 
Ala. 417; Harper v. State, 19 So. 857, 
109 Ala. 28; Mobile, ete., R. Co. v. 
State, 29 Ala. 573. 


Ariz.—Alabama’s Freight Co. v. 
Hunt, 242 P. 658, 29 Ariz. 419; Gherna 
v. State, 146 P. 494,16 Ariz. 344, Ann. 
Cas.1916D 94, 


Ark.—Stanley v. Gates, 179 Ark. 
886, 19 S.W.(2d) 1000; Cone v. Garner, 
3. S.W.(2d) 1, 175 Ark. 860; State v. 
Marsh, 37 Ark. 356. 


Cal.—Bacon Service Corporation v. 
Huss,’ 248 BP. 235, 199 Cal. 21 [error 
dism 48 S.Ct. 158, 275 U.S. 507, -72 L. 
Ed. 397]; Brooks v. Fischer, 21 P. 652, 
79 Cal. 173, 4 L.R.A. 429; Rood v. Mc- 
Cargar, 49 Cal. 117; Christy v. Sacra- 
mento County, 39 Cal. 3; Mills v. Sar- 
gent, 36 Cal. 379; Maclay v. Love, 25 
Cal. 367,.85 Am.D. 133; Robinson v. 
Bidwell, 22 Cal. 379; Lathrop v. Mills, 
LOCA owes (RCO: Ves Hod ale OTs 
Peo. v. Mintz, (App.) 290 P. 93; Cook 
v. Mason, 283 P. 891, 103-Cal.App. 6; 
Peo. v. Wood, 264 P. 298, 88 Cal.App. 
621; Ex p. Mitchell, 126 P. 856, 19 
Cal.App. 567; Ex p. Hallwell, 8 Cal. 
App. 563, 97 P. 320 [aff 99 P. 490, 155 


Cale tio: 
Colo.—Peo. v. Morgan, 246 P. 1024, 
79 Colo. 504; Greeley Transp. Co. v. 


Peo., 245 P. 720, 79 Colo. 307; 
v. Overocker, 1 P. 695, 7 Colo. 72. 


Conn.—Beach v. Bradstreet, 82 A. 


Tripp 


‘1030, 85 Conn. 344,.Ann.Cas.1913B 946; 


State v. Dow, 60 A. 1063, 78 Conn. 53; 


Miller v. Colonial Forestry Co., 48 A 
98, 73 Conn. 500. 
D.C.—Hyde v. Southern R. Co., 31 


App. 466; District of Columbia v. 
Green, 29 Anp. 296. 


Fla.—South Florida Trust Co. v. 
Miami Coliseum Corp., 133 So. 334; 


that which is constitutional may stand while that 
which is unconstitutional will be rejected,!* and this 
rule applies, even though the constitutional and un- 


Teuton v. Thomas, 129 So. 330; Ex p 
Smith, 128 So. 864; Martin v. Dade 
Muck Land Co., 116 So. 449, 95 Fla. 
530 [Lapp dism 49 S.Ct. 25, 278 U.S. 
560, 73 L.Ed. 505]; Gwynn v. Hardee, 
110 So. 348, 92 Fla. 543; State v. 
Bryan, 39 So. 929, 50 Fla. 293; State 
v. Green, 18 So. 334, 36 Fla. 154; Woot- 
en v. State, 5 So. 39, 24 Fla. 335, 1 
ra 819; State v. Baker, 20 Fla. 


Ga.—Felton v. Bennett, 137 S.E. 
264, 163 Ga. 849; Lippitt v. Albany, 63 
S.B.<33, 131 (Ga. 629, 


Haw.—Hawaii v. Hoy Chong, 21 
Haw. 39; Territory v. Sing High, 19 
Haw. 628; Matter of Atcherley, 19 
Haw. 535; Emmeluth vy. Board of Su- 
pervisors, 19 Haw. 171. 


Idaho.—In re Edwards, 266 P. 665,. 
45 Idaho 676; In re Abel, 77 P. 621, 
10 Idaho 288. 


I1l.—Michaels v. Hill, 159 N.E. 278, 
328 Ill. 11; Peo. v. Crowe, 158 N.E. 
451, 327 Ill. 106; Peo. v. Zalopi, 152 
N.E. 500, 321 Ill. 484; Peo. v. Murray, 
138 N.B. 649, 307 Ill. 349; Peo. v. 
Long, 130 N.B. 515, 297 Ill. 194; 
Springfield Gas, ete., Co. v. Spring- 
field, 126 N.E. 739, 292 Ill. (236,18 
A.L.R. 929 [aff 42 S.Ct. 24, 257 U.S. 
66, 66 L.Hd. 131]; Alberts v. Dan- 
forth, 118. N.E. 33, 281 Ill. 521; Joel 
Vv. Bennett, 115 NB. 5, 276 Tl. Sete 
Peo. v. La Salle St. Trust & Savings 
Bank, 110 N.E. 38, 269 Ill. 518; Peo. 
v. Brady, 105 N.E. 1, 262 Ill. 578; Peo. 
v. McBride, 84 N.B. 865, 234 Ill. 146, 
123 Am.S.R. 82, 14 Ann.Cas. 994; Noel 
v. Peo., 58 N.E. 616, 187 Ill. 587, 79 
Am.S.R. 238, 52 L.R.A. 287; Donners- 
berger v. Prendergast, 21 N.E. Fe Bee 
Ill. 229; Nelson v. Peo., 33 Ill. 390. 


Ind.—Hammer vy. State, 89 N.E. 850, 
173: Ind.' 199, 24 L.R.A.N.S. 796, 140 
Am.S.R. 248, 21 Ann.Cas. 1034; John- 
son County v. Johnson, 89 N.E. 590, 
173 Ind. 76; Dixon v. Poe, 65 N.E. 518, 
159 Ind. 492, 95 Am.S.R. 309, 60 L.R.A. 
308; Henderson v. State, 36 N.H. 257, 
137 Ind. 552, 24 L.R.A. 469; MceCul- 
loch v. State, 11 Ind. 424; Clark v. El- 
lis; 2 Blackf. 8; Southern R. Co. v. 
Hunt, 83 N.E. 721, 42 Ind.App. 90. 


Iowa.—Des Moines v. Manhattan Oil 
Co., 188 N.W. 921, 193 Iowa 1096 [den 
reh 184 N.W. 8231; McCready v. Sex- 
ton, 29 Iowa 356, 4 Am.R. 214; Santo 
v. State, 2 Iowa 165, 63 Am.D. 487. 


Kan.—Voran v. Wright, 284 P. 807, 
129 Kan. 601 [aff 281 P. 938, 129 Kan. 
Tlie 

Ky.—-State. Bd. of Election Comrs. 
v. Coleman, 29 S.W.(2d) 619, 285 Ky. 
24; Gibson v. Com., 272 S.W. 43, 299 
Ky. 101, 265 S.W. 339,204 Ky. 748; 
Kirchdorfer v. Tincher, 264 S.W. 766, 
204 Ky. 366, 40 A.L.R. 801; Neutzell 
v. Williams, 230 S.W. 942, 191 Ky. 
942; State Ins. Bd. v. Greene, 213 S.W. 
218, 185 Ky. 190;. Com, v. Goldberg, 
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180 S.W. 68, 167 Ky. 96; Bosworth v. 
State Univ., 179 S.W. 403, 166 Ky. 436, 
L.R.A.1917B 808; Illinois Cent. R. Co. 
v. Com., 157 S.W. 687, 154 Ky. 332; 
Gayle v. Owen County Ct., 83 Ky. 61, 
6 Ky.L. 789. 


La.—State v. Lange, 123 So. 639. 
642, 168 La. 958 [cit Cyc]; Frierson v. 
Police Jury of Caddo Parish, 107 So. 
709, 160 La. 957; Saunders v. Ope- 
lousas, 105 So. 608, 159 La. 527; Wat- 
son v. McGrath, 36 So. 204, 111 La. 
1097; State v. Goff, 30 So. 844, 106 La. 
270; St. Landry’s Parish v. Stout, 32 
La.Ann. 1278. 


Me.—State v. Webber, 133 A. 738, 
125 Me. 319; McKenney v. Farnsworth, 
118 A. 237, 121 Me. 450. 


Md.—Culp v. Chestertown, 141 A. 
410, 154 Md. 620; Creaghan v. Balti- 
more, 104 A. 180, 182 Md. 442; Agri- 
cultural Soc. v. State, 101 A. 139, 130 
Md. 474; Leser v. Lowenstein, 98 A. 
712, 129 Md. 244; Welch v. Cogilan, 94 
A. 384, 126 Md. 1; Somerset County v. 


Pocomoke Bridge Co., 71 A. 462, 109 
Md. 1, 16 Ann.Cas. 874; Kafka v. 
Wilkinson,’ 57 -A. 617, 99° Md...238% 


Steenken v. State, 42 A. 212, 88 Md. 
708; Berry v. Baltimore, etc., R. Co., 
41 Md. 446, 20 Am.R. 69; Hagerstown 
v. Dechert, 32 Md. 369. 


Mass.—Thurman v. Chicago, ete., R. 
Co., 151 N.E. 68, 254 Mass. 569, 46 
A.U.R. 568; Sloane v. Commonwealth, 
149 N.E. 407, 253 Mass. 529; Ashley 
v. Wait, 116 N.E. 961, 228 Mass. 63, 8 
A.L.R. 1463 [error dism 40 S.Ct. 53, 
250. U.S. 652; 63 L.Hd..1190]} Com.-v. 
Hana, 81 N.E. 149, 195 Mass, 262, 122 
Am.S.R. 251, 11 L.R.A-N-S. 799, 21 
Ann.Cas. 514; Com. v. Anselvich, 71 
N.E. 790, 186 Mass. 376, 104 Am.S.R. 
590; Edwards v. Bruorton, 69 N.E. 

' $28, 184 Mass. 529; White v. Gove, 67 
N.E. 359, 183 Mass. 333; Com. v. Pe- 
tranich, 66 N.E. 807, 188 Mass. 217; 
Com. v. Hitchings, 5 Gray 482; Com. 
v. Clapp, 5 Gray 97; Fisher v. McGirr, 
1 Gray 1, 61 Am.D. 381; Com. v. Farm- 
aa etce., Bank, 21 Pick. 542, 32 Am.D. 


Mich.—Peo. v. McMurchy, 228 N.W. 
723, 249 Mich. 147; Union Trust Co. 
v. Wayne Probate Judge, 84 N.W. 
1101, 125 Mich. 487; Mathias v. Cram- 
er, 40 N.W. 926, 78 Mich. 5; Atty.- 
Gen. v. Amos, 27 N.W. 571, 60 Mich. 
372; Peo. v. Detroit, 29 Mich. 108. 


Minn.—Lodoen v. Warren, 178 N.W. 
741, 146 Minn. 181. 


Miss.—Campbell v. Union Bank, 7 
Miss. 625. 


Mo.—Mayes v. United Garment 
Workers, 6 S.W.(2d) 338, 320 Mo. 10; 
State v. Thompson, 289 S.W. 338, 316 
Mo. 272; State v. Mitts, 289 S.W. 935, 
315 Mo. 1320; State v. Fenley, 275 
S.W. 36, 309 Mo. 520; Ex p. Hutchens, 
246 S.W. 186, 296 Mo. 3381; State vy. 
Nast, 108 S.¥V. 5638, 209 Mo. 708; State 
v. Bockstruck, 38 S.W. 317, 136 Mo. 
335; State v. Field, 24 S.W. 752, 119 
Mo. 593; State v. Williams, 77 Mo, 
310; State v. Clarke, 54 Mo, 17, 14 
Am.R. 471, 


Mont.—State v. Courtney, 71 P. 308, 
27 Mont. 378. 


Neb.—State v. Malone, 105 N.W. 
893, 74 Neb. 645; Union Pac. R. Co, 
v. Sprague, 95 N.W. 46, 69 Neb. 48; 
Logan County v. Carnahan, 92 N.W. 
984, 95 N.W. 812, 66 Neb. 685; Mer- 
rill v. State, 91 N.W. 418, 65 Neb. 509; 
Redell v. Moores, 88 N.W. 2438, 63 Neb. 
219,93 “Am.S.R.. 481). 55° LRA 740; 
State v. Stuht, 71 N.W. 941, 52 Neb, 
209; State v. Moore, 67 N.W. 876, 48 
Neb. 870; Muldoon v. Levi, 41 N.W. 
280, 25 Neb. 457. 


Nev.—Mexican Dam, ete., Co. v. 
Ormsby County First Judicial Dist. 
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Ct., 289 P. 393, 52 Nev. 426; State v. 
Douglass, 208 P. 422, 46 Nev. 121; Ex 
p. Goddard, 190 P. 916, 44 Nev. 128; 
Ex p. Arascoba, 189 P. 619, 44 Nev. 
30; Turner v. Fogg, 159 PB. 56, 39 Nev. 
406; Ormsby County v. Kearney, 142 
P. 803, 37 Nev. 314; Ex p. Hewlett, 40 
P, 96, 22 Nev. 333;, State v. Swift, 11 
Nev. 128. 


N.H.—State vy. Stevens, 99 A. 723, 78 
N.H. 268, L.R.A.1917C 528. 


N.J.—Stackhouse v. City of Camden, 
115 A. 537, 96 N.J.Law 533; Atty.- 
Gen. v. Ocean Grove, 114 A. 15, 96 
N.J.Law 158 [aff 112 A. 514, 95 N.J. 
Law 379]; Michaelson v. Well Tp., 
108 A. 145, 92 N.J.Law 72; Collins v. 
Sauer, 97 A. 897, 89 N.J.Law 139; State 
v. Pisaniello, 96 A. 89, 88 N.J.Law 
262; State v. Davis, 61 A. 2, 72 N.J. 
Law 345 [aff 64 A. 1134, 73 N.J.Law 
680, 681]; Johnson v. State, 37 A. 
949, 89 A. 646, 59 N.J.Law 535, 38 
L.R.A. 378; United Stores Realty 
Corp. v. Asea, 142 A. 38, 102 N.J.Hq. 
600. ‘ 


N.M.—Schwartz v. Gallup, 165 P. 
345, 22 N.M. 521; State v. Brooken, 
143 P. 479, 19 N.M. 404, L.R.A.1915B 
213,.Ann.Cas.1916D 136. 


N.Y.—Peo. v. Mancuso, 175 N.E. 177, 
255 N.Y. 463; Peo. v. Knapp, 129 N.H. 
202, 230 N.Y. 48; Peo. v. Sheffield 
Farms-Slawson-Decker Co., 121 N.E. 
474, 225 N.Y. 25; Fougera v. New 
York, 120 N.EB. 642, 224 N.Y. 269, 
1 A.L.R. 1467; Brooklyn First Constr. 
Co., v. State, 116 N.H. 1020, 221 N.Y. 
295; Robert Dollar Co. v. Canadian 
ete.,, Go., 115. N.E., 711,220 NeY. 
Peo... 'v. Coler,65 NV E955 0109 
N.Y. 103; Parfitt v. Furguson, 53 N.E. 
707, 159 N.Y. 111; Peo. v. Palmer, 47 
N.E. 1084, 154 N.Y. 133; New York, 
etc., Bridge Co. v. Smith, 42 N.B. 1088, 
148 N.Y. 540; New York v. Manhattan 
R. Co., 37 N.E. 494, 1438 N.Y. 23; Com- 
stock v. Syracuse, 27 N.E. 1081, 129 
N.Y. 648, 29 N.E. 289; Sweet v. Syra- 
cuse, 27 N.E. 1081, 29 N.B. 289, 129 
N.Y. 316; Lawton vy. Steele, 23 N.H. 
878, 119 N.Y. 226, 16 Am‘S.R. 813, 7 
L.R.A. 134 [aff 14 S.Ct. 499, 152 U.S. 
133, 38 L.Ed..395];.\Peo. v. Squire, 14 
NSBM 820; 207 NuY. 593, 1, Am.SeR.) 893; 
Duryee v. New York, 96 N.Y. 477; Peo. 
v. Kenney, 96 N.Y. 294; Matter of 
Middletown, 82 N.Y. 203; Boese v. 
King, 78 N.Y. 471 [rev 17 Hun 260 
(aff 53 How.Pr. 148), and aff 108 U.S. 
379, 27 L.Ed. 760]; Gordon v. Cornes, 
47 N.Y. 608; Peo. v. Bull, 46 N.Y. 57, 
7 Am.R*> 302; Peo. v. Cook, 188 N.Y.S. 
291, 197\App.Div. 155, 39 ‘N.Y.Cr.. 219: 
Watkinson v. Hotel Pennsylvania, 187 
N.Y.S. 278, 195 App.Div." 629; Long 
Sault Dev, Co. v. Kennedy, 143 N.Y.S. 
462, 158 App.Div. 406; Brennan y. New 
York, 107. N.Y.S. 150, 122 App.Div. 
479; Metz v. Maddox, 105 N.Y.S. 702, 
121 App.Div. 154; Peo. v. Van de Carr, 
86 N.Y.S. 644, 91 App.Div. 20 [aff 70 
N.E. 965, 178 N.Y. 425, 102) Am.S.R. 
516, 66 L.R.A, 189]; Corseadden vy. 
Haswell, 84 N.Y.S. 597, 88 App.Div. 
164; Peo. v. Lane, 65 N.Y.S. 1004, 53 
App.Div. 5386; Matter of Lent, 62 
N.Y.S. 227, 47 App.Div. 354; Harris v. 
Niagara County, 83 Hun 279; Peo. v. 
Squire, 1 N.Y.St. 638, 14 Daly 165; 
Bareham v. Rochester, 220 N.Y.S. 66, 
128 Misc. 642 [mod 222 N.Y.S. 141, 221 
App.Div. 36, and 158 N.E. 51, 246 NVY. 


140]; In re ‘Buffalo, 15 N.Y.S. 859; 
In re Malone Water Works Co., 15 
N. YS. 655. 


N.C.—American Exch. Nat. Bank v. 
Lacy, 123 S.H. 475, 188 N.C. 25; Nor- 
folk-Southern R. Co. v. Reid, 121 S.R. 
534, 187 N.C. 320; Claywell v. Road 
Comrs., 92 S.H. 481, 173 N.C. 657; Rus- 
sell v. Troy, 74 S.E. 1021, 159 N.C. 
366; Gamble v. McCrady, 75 N.C. 509: 
Berry v. Haines, 4 N.C. 311. 


. 


N.D.—State v. Bickford, 147 N.W. 
407, 28 N.D. 36, Ann.Cas.1916D 140. 


Ohio.—State v. Conn, 156 N.E, 114, 
116 OhioSt. 127; State v. Ritchie, 119 
N.E. 124, 97 OhioSt. 41; Gibbons v. 
Cincinnati Catholic Inst., 34 OhioSt. 
289;~Mxchange Bank v. Hines, 3 Ohic 
St. 1; Geiger v. Geiger, 159 N.E. 350, 
25 OhioApp. 451 [aff 160 N.E. 28, 117 
OhioSt. 451]; State v. Benham, 1 Ohio 
App. 472, 17 OhioCir.Ct.N.S. 179; Oak- 
man y. Furniture Co., 10 OhioCir.Ct. 
N:S. 247; Phillips v. State, 4 OhioN. 
P.N.S. 398; County Comrs. v. Brown, 
1 OhioN.P.N.S. 357. 


Okl.—Billingsley v. Gulf, ete., R. 
Co., 253 P.. 103, 122 Okl. 181; Atchison, 
etc., R. Co. v. Long, 251 P. 486, 122 
Okl. 86; Dies v. Commerce Bank, 229 
P. 474, 100 Okl. 205; Postelwait v. 
State, 228 P. 789, 28 Okl.Cr. 17. 


Or.—Wadsworth v. Brigham, 259 
P. 299, 266 P. 875, 125 Or. 428; State 
v. 1920 Studebaker Touring Car, 251 
Pe. 701, 420. Ort 25 40700) PASE OR ares 
Standard Luniber Co. v. Pierce, 228 
P. 812, 112 Or. 314; Peterson v. Lew- 
is, 154 P. 101, 78 Or. 641; State v. 
Smith, 107 P. 980, 56 Or. 21. 


Pa.—Booth vy. Miller, 85 A. 457, 237 
Pa. 2975.) Lea _v. Bumm, (83.,Pa,j230 5 
Allegheny County Home’s Case, 77 
Pa. 77; Com. v. Shaleen, 30 Pa.Super. 
1 [aff 64 A. 797, 215 Pa. 595]; Com. v. 
Dougherty, 39 Pa.Super. 338; Clem- 
ents v. Kandler, 9 Pa.Dist.&Co. 310; 
In: re. Elder, 23 Pa.Dist...161; In re 
Penitentiary. 14 Pa.Dist. 595; Samler 
y. ‘Meyers, 7. Pa.Dist. 147, 20 Pa.Co: 
521; Meredith v. Lebanon Co., 1 Pa. 
Dist. 220; Com. v. Reynolds, 8 Pa.Co. 
568, 5 Kulp 547; Engle y. Reichard, 
4 Pa.Co. 48; Lehigh Valley Coal Co. 
v. U. S. Pipe Line Co., 7 Kulp 77. 


Philippine.—Philippine Islands v. 
Springer, 50 Philippine 259; U. S. v. 
Rodriguez, 38 Philippine 759; Barra- 
meda v. Moir, 25 Philippine 44. 


R.I.—State v. Amery, 12 RI. 64; 
State v. Snow, 3 R.I. 64; State v. 
Copeland, 3 R.I. 33. 


S.C.—Henderson v. McMaster, 88 
S.B. 645, 104 S.C. 268; Carolina Glass 
Co, v. State, 69 S.B. 391, 87 S.C. 270 
[aff 36 S.Ct. 293, 240 U.S. 305, 60 L. 
Ed. 658]; .State v. Platt, 2 S.C. 150, 
16 Am.R. 647. 


S.D.—Morrow v. Wipf, 
1121, 22 S.D. 146; State v. Morgan, 48 
N.W. 314, 2 S.D. 32 [error dism 15 
S.Ct. 1041, 159 U.S. 261, 40 L.Md. 145]. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86; Rich- 
ardson v. Young, 125 S.W. 664, 122 
Tenn. 471; Franklin County v. Nash- 
ville, etc., R. Co., 12 Lea 521. 


Tex.—Texas, etc., R. Co. v. Mahaf- 
fey, 84 S.W. 646, 98 Tex. 392 [rev (Civ. 
App.) 81 S.W. 1047]; Dallas v. Love, 
(Civ.App.) 23 S.W.(2d) 431; _ Dilly 
County Line Independent School Dist. 
v. Burns, (€iv.App.) 290 S.W. 279 [rev 
on another ground (Commn.App.) 295 
S.W. 1091]; Consumers’ Lignite Co. 
v. Grant, (Civ.App.) 181 S.W. 202; 
Freeman v. Swan, (Civ.App.) 143 S.W. 
724; Coleman vy. State, 220 S.W. 1097, 
87 Tex.Cr. 240. 


Utah.—State v. Beddo, 63 P. 96, 22 
ae 432; Lyman v. Martin, 2 Utah 


115 N.W. 


vVt.—Sargent v. Rutland R. Co., 85 


A. 654, 86 Vt. 328; State v. Scampini, - 


59 A. 201, 77 Vt. 92. 


Va.—Breckenridge v. County School 
Bd., 135 S.E. 693, 146 Va. 1; Lorney 
v. Com., 133 S.E. 753, 145 Va. 825; 
Strawberry Hill Land Corp. v. Star- 
buck, 97 S.H, 362, 124 Va. 71; Bertram 
v. Com., 62 S.E. 969, 108 Va. 902; 


Trimble v. Com., 32 S.E. 786, 96 Va. . 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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“Wyo. 500; 


constitutional parts are in the same section of the 
act;'* but if the parts are inseparably connected 
with each other the entire statute will be held void,1 


818. 


Wash. —State v. Nelson, 261 P. 796, 
146 Wash. 17; State v. Derbyshire, 
140 P. 540, 79 Wash. 227. 


W.Va.—State v. Sixo, 87 S.E. 267, 
77 W.Va. 243; State v. Xing, 63 S.E. 
468, 495, 64 W.Va. 545, 546 


Wis.—Milwaukee v. Diller, 216 N.W. 
837, 194° Wis. 376; McDermott v. 
State, 126 N.W. 888, 143 Wis. 18, 21 
Ann. Cas. 1315 [rev on other grounds 
33 S.Ct. 431, 228 U.S. 115, 57 L.Ed. 754, 
47 L.R.A.N-S. 984]; Quiggle v. Her- 
man, 111 N.W. 479, 181 Wis. 379. 


Wyo.—State v. Ross, 228 P. 636, 31 
Welch v. Nelson, 152 P. 
788, 23 Wyo. 409. 


[a] Inclusion in statute of articles 
not subject to classification with ar- 
ticles which are so subject does not 
invalidate the act as to the articles 
properly subject -to classification. 
State v. Standard Oil Co., 126 N.W. 
527, 111 Minn. 85. 


{b] Invalid penalty provision.— 
The substantive part of a_ statute 
will not be declared unconstitutional 
because of a separable invalid penalty 
provision. Grand Trunk R. Co. v. 
Michigan R. Commn., 198 F, 1009 [aff 
34, °S Ct.» /£52;, 234 Lanse 457, 58 L.Ed. 
310]; International, ete., ARY COGN sve 
Anderson County, (Tex.Civ.App.) 174 
S.W. 305 [aff 38 S.Ct. 370, 246 U.S. 
424, 62 L.Ed. 807]. 


[c] An unconstitutional exception 
to a general provision fails, but the 
body of the act stands. Henderson 
v. McMaster, 88 S.E. 645, 104 S.C. 268. 


14. U.S.—Berea College v. Ken- 
tucky, 29 S:Cti33, 217 U.S. -45;253 LE: 
Ed. 81. 

Ala.—Powell v. State, 69 Ala. 10. 


Ark.—Oliver v. Southern Trust Co., 
212 S.W. 77, 138 Ark. 381; State v. 
Marsh, 37 Ark. 456. 


Colo.—Tripp v. Overocker, 1 P. 695, 
7 Colo. 72. 


D.C.—Hyde v. Southern R. Co., 31 
App. 466. 


Tll.—Chicago, etc., R. Co. v. Jones, 
“thy N.E. 247, 149 Ill. 361. 


608, 759 La. 527. 


Me.—Soper v. Lawrence Bros. Co., 
56 A. 908, 98 Me. 268, 280, 99 Am.S.R. 
397 [aff 36 S.Ct. 473, 201 “TS 359, 50 
L.Ed. 788, and quot Cooley Const. Lim. 
p 210]. 

Md.—Hall v. State, 89 A. 111, 121 
Md. 577;. Steenken v. State, 42 A. 212, 
88 Md. 708. 


Mass.—Com. v. Hitchings, 5 Gray 
82. 


Minn.—State v. Duluth Water, etc., 
Co., 78 N.W. 1032, 76 Minn. 96, 57 
L.R.A. 63. 


Mo.—Gross v. Gentry County, 8 S. 
W.(2d) 887, 320 Mo. 332; State v. 
Fenley, 275 S.W. 36, 39, 309 Mo. 520 
{eit Cye]; State v. Berry, 253 S.W. 
712, 714 [cit Cyc]. 


Neb.—Redell v. Moores, 88 N.W. 
248, 63 Neb. 219; State v. Stuht, 71 
N.W. 941, 52 Neb. 209. 


N.Y.—Higgins v. R. Co., 115 N.E. 
1040. 220 N.Y. 646; Pomeroy hid age 
Co., 115 N.B. 1046, 220 N.Y. 645; Rob- 
ert Dollar Co. v. Canadian Car, ete., 
Co., 115 N.E. 711, 220 N.Y. 270; New 
York Cent., etc., R. Co. v. Williams, 
92 N.E. 404, 199 N.Y. 108, 35 L.R.A. 
N.S. 549, 139 Am.S.R. 850; Duryee v. 


/ 


STATUTES 


New York, 96 N.Y. 477; Peo. -v. Ken- 
ney, 96 N.Y. 294; Sheppard v Steele, 
43 N.Y. 52; 3 Am.R. 660 Late. 3 Lans. 
417]; Murphy v. Salem, 1 Hun 142, 
3 Thomps.&C. 661; Poole v. Kermit, 
37 N.Y.Super. 120; Farmers’ L. & T 
Co. v. New York Cent. R. Co., ‘236 
N.Y.S. 250, 184 Misc. 778. 


Oh.—Treasurer v. Bank, 25 N.E. 697, 
47 OhioSt. 503 [quot Loeb. v. Columbia 
pan S.Ct, 174, 179 U.S. 472, 45 L.Ha. 


Pa.—Rothermel v. Meyerle, 20 A. 
583, 136 ot 250; Commonwealth y. 
Mohrey, 24 Pa. Dist, 416. 


Utah.—State v. Franklin, 226 P. 674, 
63 Utah 442: Steed v. Harvey, 54 P. 
ROMS Utah 367. 


wee v. Scampini, 59 A. 201, 77 


Wash.—Nathan y. Spokane County, 
16 As 521, 35 Wash. 26. 


U.S.—Hill vy. Wallace, 42 S.Ct. 
453° 259 U.S. 44, 66 L.Ed, 822; Pollock 
v. Farmers’ L. & . Co., 215 S.Ct. 912, 
158 U.S. 601, 39 L.Ed. 1108; Chicago, 
etc., R. Co. v. Railroad, etc., Commn., 
280 KF. 387; Geiger-Jones Co. v. Turn- 
er, 230 F. 233 [rev on other grounds 
37 S.Ct. 217, 242. U.S. 539, 61 L.Ed. 480, 
L.R.A.1917F 514, Ann.Cas.1917C 643]. 


Ala.—State v. Montgomery, 59 So. 
294, 177 Ala. 212; Yerby v. Cochrane, 
14 So. 355, 101 Ala. 541; Doe v. Minge, 
56 Ala. 121. 


Ark.—Ex p. Jones, 49 Ark. 110, 4 
S.W. 639. 


Cal.—Bacon Service Gores v. Huss, 
248 P. 235, 199 Cal. 21 [error dism 48 
S.Ct. 158, 575 U.S. 507,712 L.Ed. 397]; 
Robert v. San Francisco, 82 P. 838, 148 
Cal. 131; Robinson y. Bidwell, 22 Cal. 
SOL Peo. v. Mintz, (App.) 290 P. 93. 


Colo.—Colorado Nat. L. Assur. Co. 
v. Clayton, 130 P. 330, 54 Colo. 256; 
Wadsworth v. Union Pac. R. Co., 18 
Colo, 600, 33 P. 515; Peo. v. Jobs, 7 
Colo. 475, 589, 4 P. 798, 1128. 


D.C.—Hyde v. Southern R. Co., 31 
App. 466. 


Fla.—State v. Bryan, 39 So. 929, 50 
Fla. 293, 12 Am.S.R. 204. 


Ga.—Cain v. Smith, 44 S.E. 5, 117 
Ga. 902. 


Idaho.—Efferson vy. Howell, 154 P. 
621, 28 Idaho 338. 


Ill.— Meister v. Carbaugh, 142 N.FE. 
189, 310 Ill. 486; Mathews v. Peo., 67 
N.E. 28, 202 Ill. 389, 95 Am.S.R. 241, 
63eLARAn 73) 


Ind.—Keane v. Remy, 168 N.E. 10; 
Caldwell v. State, 119 N.E. 999, 187 
Ind. 617; Henderson vy. State, 36 N.E. 
257, 137 Ind. 552, 24 L.R.A. 469. 


Towa.—Fraunce v. Mulock, 235 N.W. 
58; Davidson Bldg. Co. v. Mulock, 235 
N.W. 45. 


Kan.—Hanson vy. Krehbial, 75 P. 
1041, 68 Kan. 670; In. re "Council 
Grove, 20 Kan. 619; Gilmore v. Nor- 
ton, 10 Kan. 491. 


Ky.—Illinois Cent. R. Co. v. Com., 
157 S.W. 68, 154 Ky. 332. 


La.—State vy. Clinton, 28 La.Ann. 
201. 


Me.—State v. Webber, 133 A. 738, 
125 Me. 319: State v. Montgomery, 47 
A. 165, 94 Me. 192, 80 Am.S.R. 386. 


Md.—Culp v. Chestertown, 141 A. 
410, 154 Md. 620; Somerset County v. 
Pocomoke Bridge Co:,°71 A. 462, 109 
Ma. 1, 16 Ann.Cas. 874. 


Invalid mode of enactment. 
valid part of a statute may stand, and the invalid 
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Mhecrite thet ‘the 


Mass.—Warren y. Charlestown, 2 
Gray 84. 


Mich.—Peo. v. McMurchy, 228 N.W. 
723, 249 Mich. 147; Brooks v. Hydorn, 
42 N.W. 1122, 76 Mich. 273; Mathias 
v. Cramer, 46 N.W. 926, 73 Mich. 5; 
Campau v. Detroit, 14 Mich. 276. 


Mo.—State v. St. Louis, 143 S.W. 
801, 241 Mo. 231; State v. Nast, 108 
S.W. 563, 209 Mo. 708. 


Neb.—State v. Junkins, 122 N.W. 
473, 85 Neb. 1, 23 L.R.A.N.S: 839; 
Crawford Co. v. Hathaway, 84 N.W. 
271, 60 Neb. 754. 


Nev.—Ex p. Goddard, 190 P. 916, 
44 Nev. 128; Ex p. Arascada, 189 P. 
619, 44 Nev. 30; Turner v. Fish, 9 P. 
884, 19 Nev, 295. 


N.J.—Atty.-Gen. v. Anglesea, 33 A. 
971, 58 Ni J.Law 372; State v. Kelsey, 
44 N.J.Law 1. 


N.Y.—Peo. v. Orange County Road 
Constr. Col, i175" Ney<= 84).-65 eR AY 
45; Rathbone v. Wirth, 45 N.E. 15, 
150 N.Y. 479, 34 L.R.A. 416; New York 
v. Manhattan R. Co., 37 N.H. 494, 148 
N.Y. 1; Lawton v. Steele, 23 N.E. 878, 
119 N.Y. 226, 16 Am.S.R. 813, 7 RAS 
134; Peo. v. Batchellor, 538 N.Y. 128,- 
13 ‘Am.R. 480; Matter of Beebe, 20 
Hun 462; Matter of Danniels, 131 N. 
Y.S. 651, 74 Misc. 489; Matter of 
Kenny, 49 N.Y.S. 1037, 23 Mise. 14; 
Barker v. Oswegatchie, 10 N.Y.S. 837. 


N.C.—Claywell v. Burke County, 
173 N.C. 657, 92: S-E. 4813; Keith v- 
Lockhart, 88 S.E. 640, 171 N.C. ia 
Ann.Cas.1918D 916. 


Ohio.—State v. Conn, 156 NE. 114, 
116 OhioSt, 127; State v. Pugh, 1 N. ion 
439, 43 OhioSt. 98; State v. Cincinnati, 
20 OhioSt. 18; State v. Perry County, 
5 OhioSt. 497; Geiger v. Geiger, 159 
N.E. 350, 25 OhioApp. 461 [aff 160 


N.E. 28, 117 OhioSt. haar Gage v. 
State, 1 OhioCir.Ct.N.S. 221 
Okl.—Billingsley v. ‘Gulf, ete., R. 


Co:;253);P103)-12)2, Okls 1813 "Atchison, 
ete., R. Co. v. Long, 251 P. 486, 123 
Okl. 86; Parwal Inv. Co. v. State, ALT5 
P, 514, 71 Okl. 121; In re Seventh Ju- 
dicial Dist. Counties, 98 P. 557, 22 
OK1. 435. 


Pa.—Booth v. Miller, 85 A. 457, 237 
Pa. 297; Commonwealth v. McKnight, 
34 Pa.Co. 621. 


S.C.—Dean v. Spartanburg, Sle ele 
226, /59S.C.6 110. 


S.D.—Kennedy v. Chicago, ete, R. 
Co., 132 N.W. 802, 28 S.D. 94 rey on 
another ground 34 S.Ct. 463, 232° U.S. 
626, 58 L.EKd. 762]; Morrow v. Wipf, 
115 N.W. 1121, 22 S.D. 146. 


Tenn.—Arthur v. State, 256 S.W. 
437, 148 Tenn. 434; Weaver v. David- 
son County, 59 S.W. 1105, 104 Tenn. 
315, 


Tex.—Texas, etc., R. Co. Mahaf- 
fey, 84 S.W. 646, 98 Tex. 399; Burns 
v. Dilly County, etc., School Dist., 
(Commn.App.) 295 S.W. 1091 [rev on 
another ground (Civ.App.) 290 S.W. 
279]; Gerhardt v. Yorktown Inde- 
pendent School Dist., (Civ.App.) 252 
SEWeeko Te 


Utah.—North Tintic Min. 
Crockett, 284 P. 328. 


Vt.—State v. Scampini, 59 A. 201, 77 
Viti 92. 


Va.—Robertson v. Preston, 33 S.E. 
618, 97 Va. 296. 


Wash.—Sherman Clay Co. v. Brown, 
231 P. 166, 181 Wash. 679. 


W.Va.—State v. Edwards, 122 S.B. 


Con N. 
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part be rejected’® applies where there has been a 
failure to observe some constitutional requirement 
in the mode of enactment,!* as where an enrolled 
bill, approved by the governor, contains matter not 
embraced therein when it passed the two houses of 


the legislature.+® 


Liberal or strict application of.rule. 
risdictions the courts apply the principle of sev- 
erance liberally, so as to sustain an act if possible,?® 
while in others the doctrine is not favored, and is 


applied with hesitation.?° 


272, 95 W.Va. 599; Eckhart vy. State, 


5 W.Va, 515. 


Wis.—Quiggle v. Herman, 111 N.W. 
479, 131 Wis. 379. 


[a] Where a vice obviously perme- 
ates the entire act, the act will be 
held void as a whole. White v. White, 
TVS IWs 508,108 Wex.)5/70, LRA. 
1918A 339. 


16. See supra text and note 13. 


17. Peo. v. La Salle St. Trust & 
Savings Bank, 110 N.E. 38, 269 Ill. 
518. 


18. Gwynn v. Hardee, 92 Fla. 543, 
110 So. 343; State v. Green, 18 So. 334, 
36 Fla. 154 [cit State v. Boyd, 4 So. 
899, 24 Fla. 293, 12 Am.S.R. 204 (where 
principle was recognized) J. 


[a] Reasons for rule.—‘‘There are 
more compelling reasons for exclud- 
ing a spurious portion of the law be- 
cause never enacted and permitting 
the other portion validly enacted to 
remain, than for permitting to remain 
as enforceable, valid portions of an 
~ act, parts of which have been held 
void because unconstitutional. In the 
former situation unless the spurious 
matter is taken out, and the law per- 
mitted to stand as it passed, the en- 
tire legislative intent would be 
thwarted because of the matters in- 
terpolated into the bill by mistake or 
otherwise were never intended by the 
legislative bodies.” Gwynn v. Hardee, 
110 So. 343, 92 Fla. 543, 557. 


19. Peo. v. Mancuso, 175 N.H. 177, 
255 N.Y. 463, 473; Peo. v. Knapp, 129 
N.E. 202, 230 N.Y. 48. 


“The whole tendency during recent 
years, at least in this court, has been 
to apply the principle of severance 
with increasing liberality.” Peo. v. 
Mancuso, supra. 


20. Mensi v. Walker, 26 S.W.(2d) 
132, 160 Tenn. 468 [app dism 51 S.Ct. 
363]; Edwards v. Davis, 244 S.W. 359, 
146 Tenn. 615. 


21. U.S.—Williams v. Standard Oil 
Co:, 49 SiCt. “115, 278° U.S. 235,-73 L- 
Ed. 287, 60 A.L.R. 596 [aff 24 F.(2d) 
455]; Dorchy v. Kansas, 44 S.Ct. 323, 
264 U.S. 286, 68 L.Ed. 686. 


Cal.—Imperial Water Co. v. Impe- 
rial County, 120 P. 780, 162 Cal. 14, 


Ind.—State v. Barrett, 87 N.E. 7, 172 
Ind. 169. 


Ky.—Neutzel v. Williams, 230 S.W. 
942, 191 Ky. 351. 


La.—Caleasieu Long Leaf Lumber 
Co. y. Reid, 83 So. 384, 146 La, 77. 


Md.—Ulman Vv. State, 113 A. 124, 137 
Md. 642. 


Mo.—Greene County v. Lydy, 172 S. 
W. 376, 263 Mo, 77, Ann.Cas.1917C 274; 
State v. Chicago, etc., R. Co., 152 S.W. 
28, 246 Mo. 512. 


Neb.—State v. Ure, 185 N.W. 224, 
91 Neb, 31. 


N.Y.—Peo. v. Mancuso, 175 N.E. 177, 


STATUTES 


[§§ 205-206 


[§ 206] b. Determination of Severability of Stat- 
ute. Whether the valid and invalid parts of a stat-. 
ute are independent and separable, or interdepend- 
ant, is a question of construction and of legislative 
intent,21 and in determining the question the rule 


is that if, when the invalid part is stricken out, 


In some ju- 


that which remains is complete in itself and eapa- 
ble of being executed in accordance with the appar- 
ent legislative intent, wholly independent of that 
which was rejected, it must be sustained to that 


extent ;22 and this rule is especially applicable where 


255 N.Y. 463; Peo. v. Knapp, 129 N.E. 
202, 230 N.Y. 48; Nash v.. Lynch, 235 
N.Y.S. 517, 226 App.Div. 421 [aff 1M 
N.E. 784, 253 N.Y. 564]. 


Okl.—Billingsley v. Gulf, ete., R. 
Co., 253 P. 108, 122 Okl. 181; Atchison, 
ete,, R. Co; v. Long, 251 PB.) 486, 1122 
Okl. 86; Wood v. Russell, 226 P. 1040, 
102 Okl. 92; Parwal Inv. Co. v. State, 
175° P; 614, °71 Ok 12%; (Comanche 
Light, ete., Co. v. Nix, 156 P. 293, 53 
Okl. 220. 


Or—_State= va -Slushery 2438) PP 358, 
119 Or. 141; Standard Lumber Co. v. 
Pierce, 228 P. 812, 112 Or. 314. 


And see cases infra note 22 et seq. 


“The question is in every case 
whether the Legislature, if partial in- 
validity had been foreseen, would 
have wished the statute to be en- 
forced with the invalid part exscind- 
ed, or rejected altogether.’ Peo. v. 
Knapp, 129 N.E. 202, 230 N.Y. 48, 60. 


“The test is, Has the legislative 
body manifested an intention to deal 
with a part of the subject-matter coy- 
ered, irrespective of the rest of the 
subject-matter? If such intention is 
manifest the subject-matter is sepa- 
rable, otherwise not.’ Chicago, etc., 
R. Co. v. Minneapolis, 238 F. 384, 402. 


[a] The legislative intent relates 
to conditions as they existed when 
statute was passed, and not to those 
brought about by subsequent events. 
Ex p. Hixson, 214 P. 677, 61 Cal.App. 
200; Ulman vy. State, 113 A. 124, 137 
Md. 642. 


[b] Construction as a whole.—In 
determining the intention of the leg- 
islature with a view to ascertain 
whether the invalidity of portions 
thereof defeat the purpose of the stat- 
ute so as to invalidate the statute as 
a whole, the court may look to the 
entire statute, including the invalid 
portions, and also any other statutes 
enacted by the legislature upon the 
Same statute at the same session or 
theretofore and other incidents con- 
nected with its passage. Neutzel y. 
Williams, 230 S.W. 942, 191 Ky. 351. 


22. U.S.—Weller v. Peo., 45 S.Ct. 
556, 268 U.S. 319, 69 L.Ed. 978 [aff 
143° N.E. 205, 287 NY. 316 (aff 202 
N.Y.S. 149)]; Rankin vy. Tygard, 198 
E795, 119 C.C.As 591: Cella..Commn. 
Co. v. Bohlager, 147 F. 419, 78 C.C.A, 
467, 8 L.R.A.N.S. 537. 


Ala.—Ex p. Alabama _ Brokerage 
Co., 94 So. 87, 208 Ala. 242 [den cert 
93 So. 289, 18 Ala.App. 495]; Powell 
v. State, 69 Ala. 10; James v. State, 
107 So. 727, 21 Ala.App. 295; State v. 
Skinner, 101 So. 327, 20 Ala.App. 204; 
Lenz v. Holt, 98 So. 496, 19 Ala.App. 
522; Hails v. State, 75 So. 724, 16 Ala. 
App. 132; Birmingham y. O’Connell, 
68 So. 586, 138 Ala.App. 570. 


Ariz.—Alabam’s Freight Co. vy. 
Hunt, 242 P. 658, 29 Ariz. 419: Scot- 
tish Union, ete., Ins. Co. v. Phenix 
Title, ete., Co., 285 P. 137, 28 Ariz. 22; 
Pinal County v. Lewis, 194 P, 1101, 22 


Ariz. 128. 


Ark.—Brooks v. Wilson, 265 S.W, 
53, 165 Ark. 477; Alexander v. Stuckey, 
253 S.W.. 9, 159 Ark. 692; Parkview 
Land Co. v. Road Impr. Dist., 122 
S.W. 241, 92 Ark. 93; Oliver v. Chi- 
eago,, ete; BR. -Co:, 117 “S!W. 2238489 
Ark. 466. 


Cal.—Bacon Service Corp. v. Huss, 
248 P. 235, 199 Cal. 21 [writ of error 
dism’ 48 cS:Gt) 15852751 Wi Se sO tyne 
L.Ed. 397]; Peo. v. Mintz, (App.) 290 
P. 93; Stockton v. Frisbie, 270 P. 270, 
93 Cal.App. 277; Peo. v. Sterling Re- 
fining Co., 261 P. 1080, 86 Cal.App. 
558; Ex p. Nichols, 241 P. 399, 74.Cal. 
App. 504; Peo. v. San Bernardino 
High School Dist., 216 P. 959, 62 Cal, 
App. 67; Peo. v. Cafelli, 203 P. 837, 
55 Cal.App. 46. 


Fla.—McSween vy. State Live Stock 
Sanitary Bd., 122 So. 239, 97 Fla. 749, 
750, 65 A.L.R. 508;. Gwynn v. Hardee, 
110 So. 343, 92 Fla. 543; Prairie Pebble 
Phosphate Co. v. Silverman, 86 So. 
508, 80 Fla. 541; Lainhart v. Catts, 
75 So. 47, 73 Fla. 735; State v.. Phil- 
lips, 70 So. 367, 70 Fla. 340, Ann.Cas, 
1918A 138; Hillsborough County v. 
Savage, 58 So. 835, 63 Fla. 337; Har- 
per v. Galloway, 51 So. 226, 58 Fla. 
255, 26 L.R.A.N.S. 794, 19 Ann.Cas. 
235; Hayes v. Walker, 44 So. 747, 54 
Fla. 163; State v. Green, 18 So. 334, 36 
Fla. 154. 


Ga.—Wilson v. Augusta, 141 S.E. 
412, 165 Ga. 520; Felton v. Bennett. 
137 S.E. 264, 163 Ga. 849; Bennett v. 
Wheatley, 115 S.E. 88, 154 Ga. 591; 
Lennard v. American Life, ete., Co., 77 
Sib. .41,-189 Ga. 274: . Carswell* vy. 
Wright, 66 S.E. 905, 133 Ga. 714. 


Hawaii.—Territory vy. Apa, 28 Ha- 
waii 222. 


Idaho.—Hettinger vy. Good Road 
Dist., 113 P. 721, 19 Idaho 463; Gilles- 
by v. Canyon County, 107 P. 71, 17 
Idaho 586. 


Ill.—MecAlpine v. Domick, 157 N.E. 
235, 326 Ill. 240; Jackson v. Blair, 132 
N.E. 221, 298 Ill. 605; State Public 
Utilities Commn., 114 N.E. 325, 275 
Ill. 555, Ann.Cas.1917C 50; Perkins v. 
Cook County, 111 N.E. 580, 271 Tih 
449, Ann.Cas.1917A 27; Peo. v. Rock 
Island, 111 N.H. 291, 271 Ill. 412; Peo. 
v. Haas, 89 N.E. 792, 241 Ill. 575; Peo. 
v. Strassheim, 88 N.E. 821, 240 Til. 
279, 22 L.R.A.N.S. 1135; Chicago, etc., 
R. Co. v. Jones, 87 N.E. 247, 149 Tl. 
361; Peo. v. Hamilton Bridge Co., 38 
N.E. 549, 149 Ill 360. 


Ind.—Keane v. Remy, 168 N.E. 10; 
Sarlls v. State, 166 N.E. 270, 67 A.L.R. 
718; State v. Barrétt, 87 N.E. 7, 172 
Ind. 169. 


Iowa.—Davidson Bldg. Co. v. 
ock, 235 N.W. 45; State v. Wrenn, 
188 N.W. 697, 194 Iowa 552 [aff 44 
S.Ct. 228, 263 U.S, 688, 68 L.Ed. 507]. 


La.—State v. Cognevich, 50 So. 439, 
124 La. 414. 


Me.—Hamilton vy. Portland State 
Pier Site Dist., 112 A. 836, 120 Me. 15. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Md.—Daly v. Morgan, 16 A. 287, 69 
Md. 460, 1 U.R.A. 757. . 


Mass.—Berkshire County v. Cande, 
109 N.E. 838, 222 Mass. 87. 


Mich.—Robisuon v. Wayne County, 
115 N.W. 682, 151 Mich. 315. 


Minn.—Saari v. Gieason, 148 N.W. 


293, 126 Minn. 378. 


Miss.—State y. Gulf, ete, R. Co., 
104 So. 689, 138 Miss. 70; American 
Express .Co. v. Beer, 65 So. 575, 107 
Miss. 528, Ann.Cas.1916D 127. 


Mo.—State v. Lollis, 33 S.W.(2d) 
98; State v. Gordon, 188 S.W. 160, 268 
Mo. 713. 


Mont.—State v. Gailatin County 
Ninth Judicial Dist. Ct. 185 P. 157, 
56 Mont. 464; State v. Stewart, 161 
P. 309, 53 Mont. 18. 


Neb.—State v. Howard, 147 NW. 
689, 96 Neb. 278; State v. Stuht, 71 
N.W. 941, 52 Neb. 209. 


N.H.—State v Stevens, 99 A. 723, 
78 N.H. 268, &.R.A.1917C 528. 


N.J.—New Jersey Bd. of Health v. 
Schwarz Bros. Co., 90 A. 1061, 86 N.J. 
Law 170 [aff 87 A. 147, 84 N.J.Law 
500]; Shultise v. O'Neil, 88 A. 854, 85 
N.J.Law 15; Riccio v. Hoboken, 55 A. 
1109, 69 N.J.Law 6439, 63 L.R.A. 485 
{rev on another ground 54 A. 801, 69 
N.J.Law 104]. 


N.M.—Schwartz v. Galiup, 
345, 22, N.M, 521. 


N.Y.—Peo. v. Knapp, 129 N.E. 202, 
230 N.Y. 48; Peo. v. Purdy, 89 N.E. 
838, 196 N.Y. 270; Skaneateles Water 
Works vy. Skaneateles, 55 N.B. 562, 161 
N.Y. 154, 46 L.R.A. 687 [rearg den 
57 N.E. 1124, 161 N.Y. 658]; Peo. v. 
‘O’Neil, 16 N.E. 68, 109 N.Y. 251, 6 N.Y. 
Cr. 48, 28 Wkly.Dig. 554; Duryee v. 
New York, 96°N.Y. 477; Peo. v. Ken- 
ney, 96 N.Y. 294; Matter of Middle- 
town, 82 N.Y. 196; Wynehamer v. 
Peo., 13 N.Y. 378, 2 Park.Cr. 421 [aff 
20 Barb. 168 (rev 20 Barb. 567)}; 
Segal v. Chemical Importing, etc., Co., 
199 N.Y.S. 250, 205 App.Div. 220; Mat- 
ter of Beebe, 20 Hun 462; Peo. v. Mar- 
tin, 203 N.Y.S. 480, 40 N.Y.Cr. 1 [aff 
197 N.Y.S. 28, 203 App.Div. 423]. 


N.C.—Brunswick - Balke - Coliender 
Co. v. Mecklenburg County, 107 S.E. 
317, 181 N.C. 386; Bladen County v. 
Boring, 95 S.B. 43, 175 N.C. 105; Low- 
ery v. Kernersville, 52 S.E. 267, 140 
N.C. 33. ; 


N.D.—Malin v: La Moure County, 
145 N.W. 582, 27 N.D. 140, 50 L.R.A. 
N.S. 997, Ann.Cas.1916C 207. 


Ohio.—State v. Conn, 156 N.H. 114, 
116 OhioSt. 127. 


Okl.—Ward v. Tulsa, 216 P. 173, 24 
Okl.Cr. 77. 


Or.—State v. Slusher, 248 P. 358, 
119 Or. 141; State v. Langworthy, 104 
P. 242, 55 Or. 303, 106 P. 336. 


Pa.—Miller v. Belmont Packing, 
etc., Co., 110 A. 802, 268 Pa. 51; Roth- 
ermel v. Meyerle, 20 A. 5838, 136 Pa. 


165 P. 


250; Wood v. Philadelphia, 46 Pa.Su- 
per. 573; Commonwealth v. Dough- 
erty, 39 Pa.Super. 338; Common- 


wealth v. Shaleen, 30 Pa.Super. 1 [aff 
64 A. 797, 215 Pa. 595]; Commonwealth 
vy. Mohrey, 24 Pa.Dist. 416; Common- 
wealth v. Frasso, 23 Pa.Dist. 16; Reb- 
er’s Pet., 21 Pa.Dist. 4; Commonwealth 
vy. Houseman, 11 Pa.Dist. 480; Com- 
monwealth v. Wockert, 6 Pa.Dist. 387, 
19 Pa.Co. 251; In re Certificate, 34 Pa. 
‘Co. 13; Commonwealth v. Cooper, 27 
Pa.Co. 199. 


Philippine —Barrameda v. Moir. 25 
Philippine 44. 

S.C.—People’s Bank v. People’s 
Bank, 115 S.E. 736, 122 S.C. 476. 
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_S.D.—Kennedy v. Chicago, etc., R. 
Co., 132 N.W. 802; 28 S.D. 94 [rev 
on another ground 34 S.Ct. 468, 232 
U.S. 626, 58 L.Ed. 762]; 
Pugh, 124 N.W. 959, 25 
L.R.A.N.S. 954; State v. Morgan, 48 
N.W, 314, 2 S.D. 32. Z 


Tenn.—Edwards vy. Davis, 244 S.W. 
359, 146 Tenn. 615. 


Tex.—Baker v. Carman, 198 S.W. 
141, 109 Tex. 85 [rev on other grounds 
(Civ.App.) 179 S.W. 987}; White v. 
Maverick County Water Control, ete., 
Dist. No. 1 (Commn.App.) 35 S.W. 
(2a) 107 [rev (Civ.App.) 26 S.W.(2d) 


6591; Gerhardt v. Yorktown Inde- 
pendent School Dist., (Civ.App.) 252 
S.W..-197; White v. Fahring, (Civ. 


App.) 212 S.W. 193; Bexar County v. 
Linden, (Civ.App.) 205 S.W. 478 [rev 
on other grounds 220 S.W. 761, 1190 
"Fes. 339) 
370, 56 Tex.Cr. 571. 


Utah.—Higgins v. Glenn, 237 P. 513, 
65 Utah 406. 


Vi.—Sargent v. Rutland R. Co., 85 
A, 654, 86 Vt. 328. 


Va.— Strawberry Hill Land’ Corp. 
vy. Starbuck, 97 S.E. 362, 124 Va. 71. 


Wash.—Clay v. Brown, 231 P. 166, 
131 Wash. 679; Swanson v. School 
Dist. No. 15, Pierce County, 187 P. 
386, 109 Wash. 652. State v. McFar- 
land, 110 P. 792, 60 Wash. 98, 140 
Am.S.R. 909. 


Wis.—State v. Sawyer County, 123 
N.W. 248, 140 Wis. 634. 


Wyo.—State v. Sheldon, 213 P. 92, 
29 Wyo. 233. 


Alta.—Re Cust, 8 Alta.L. 39. 


Austr.—British Imperial Oil Co., 
Ltd. v. Federal Comr. of Taxation, 35 
Austr.C.L.R. 422. 


[a] Similar statements of rule.— 
(1) The unconstitutionality of one 
provision of a statute does not ren- 
der it invalid as a whole, where such 
provision may be stricken out with- 
out altering the meaning, purpose, or 
effect of those remaining. MacMil- 
lan Co. v. Johnson, 269 F. 28. (2) 
Unconstitutionality of a part of a 
statute does not render the balance 
invalid, where enough remains to 
show the legislative intent and to 
furnish sufficient details. State v. 
Dunean, 175 S.W. 940, 265 Mo. 26, Ann. 
Cas.1916D 1; State v. Wright, 158 
S.W. 823, 251 Mo. 325, Ann.Cas. 1915A 
588; Valley v. Home Ins. Co., 157 
S.W. 769, 250 Mo. 452, Ann.Cas.1915A 
283. (3) Where parts of a statute are 
valid and capable of being executed 
independent of other parts which are 
invalid, the valid parts may become 
operative unless the Legislature in- 
tended that they should all be carried 
into effect as a whole law and'as com- 
pensations for each other. State v. 
Ure, 135 N.W. 224, 91 Neb. 31; State 
v. Milwaukee County Bd. of Canvas- 
sers, 150 N.W. 554, 159 Wis. 249; State 
v. State Bd. of Canvassers, 150 N.W. 
542, 159 Wis. 216, Ann.Cas.1916D 159; 
State v. Sawyer County, 123 N.W. 634, 
140 Wis. 634. (4) Where an unconsti- 
tutional provision of a statute stands 
by itself and is so separated from the 
rest of the statute in purpose and 
meaning that it may be eliminated 
without affecting the validity of the 
remainder, and it does not depend on 
the rest of the statute, and the rest 
of the statute does not depend on 
it, and they are not so related in sub- 
stance and object that it is impossible 
to suppose that the legislature would 
have passed one without the other, 
the invalid provision of the statute 
may be eliminated. Peo. v. Purdy, 89 
N.E. 844, 196 N.Y. 550; Peo. v. Purdy, 
89 N.E. 838, 196 N.Y. 270. (5) Where 


Oates v. State, 121 S.W. | 
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certain provisions of a statute may 
be eliminated from it without impair- 
ing in the least the general scheme of 
the act, the unconstitutionality of 
such provisions in no way affects the 
rest of the act. Bennett v. Wheatley, 
115) S-E. 83, 154 Ga, 5915 2 Peo. v, 
Squire, 14 N.E. 820, 107 N.Y. 593, 1 
Aim.S.R. 893, 28 Wkly.Dig. 175. (6) 
An invalid clause or paragraph in an 
otherwise valid statute will not in- 
validate the whole act, where the 
valid portions are Susceptible of rea- 
sonable enforcement. Ward v. Tul- 
$3, 216 sPiol bys, 24 “Okl.Cr Wie CO) 
Wherever an unconstitutional part of 
a Statute may be severed without de- 
stroying the entirety of thought, the 
whole act is not unconstitutional. 
Commonwealth v. Humphrey, 136 A. 
213, 288 Pa. 280. 


{[b] The test of severability.—(1) 
The test is the sufficiency; for prac- 
tical working purposes, of the portion 
remaining aiter the provisions of the 
constitution have been applied, and 
such actS will be enforced regardless 
of whether a line of cleavage can be 
pointed out, except such as results 
from an application of the constitu- 
tion. Oliver v. Chicago, ete., R. Co., 
117 S.W. 238, 89 Ark. 466. (2) The 
test of the right to uphoid a law, 
portions of which may be inyalid, is 
whether or not, after separating that 
which is invalid, 4 law in all respects 
complete and susceptible of constitu- 
tional enforcement is left, which the 
legislature would have enacted had 
it known thé exscinded portions were 
invalid. State v. Hackmann, 205 S.W. 
12, 275 Mo. 534. (3) Test applica- 
ble to severance of statute, whether 
primary or secondary, is whether the 
jiegislature would have wished the 
statute to be enforced with the in- 
valid part deleted. Peo. v. Mancuso, 
175 N.E. 177, 255 N.Y. 468. 


[ce] “It is a well-established prin- 
ciple that unless the main purpose of 
a statute is affected by the unconsti- 
tutionality of a particular provision, 
the whole act is not thereby defeated.” 
Os Gregory, 13 S.E: 120, 86 Ga. 


[d] If the general scope and pur- 
pose are constitutional. and constitu- 
tional means are provided for execut- 
ing such general purpose, the entire 
statute will not be declared void be- 
cause one or more of the details are 
not in accordance with the constitu- 
tion, provided the invalid part may be 
eliminated without affecting the gen- 
eral purpose. State v. Kelsey, 44 N.J. 
Law 1; Lowery v. Kernersville, 52 
S.E. 267, 140 N.C. 33. 


[e] Where the scheme of a statute 
is not mutilated thereby in its essen- 
tials, the invalidity of one provision 
will not affect the validity of the re- 
mainder. Matter of New York, 114 
IN BiS3iyeel 9) NY. 399% 


[ff] Where the beneficent purposes 
of the statute may all be varried into 
effect, notwithstanding the elimina- 
tion of the objectionable sectiom the 
entire act will not necessarily fall be- 
cause of the unconstitutionality of 
one section thereof. Robison v. 
Wayne County Cir. Judges, 115 N.W. 
682, 151 Mich. 315; Com. v. House- 
man, 11 Pa.Dist. 480. 


[g] Statute, umconstitutional as to 
a certain class, but constitutional as 
applied to other classes, may be held 
to have been intended to apply to the 
latter, if they appear to be in har- 
mony with the legislative purpose. 
State v. Sheldon, 213 P. 92, 29 Wyo. 
BE, 


[h] That an act does not operate 
uniformly in some respect does not 


i'necessarily render it entirely void, 
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the statute provides for two distinct subjects.?* 
In this connection it has frequently been declared 
that the valid part of a statute will be sustained 
where the valid and invalid parts are so separate 
and distinct that it is clear or may be presumed 
that the legislature would have enacted the former 
without the latter, if it had known of the invalidi- 
ty,?* or, as otherwise stated, if the valid or invalid 
parts are not so intimately connected as to raise 


and if those provisions are reason- 
ably separable from the balance of 
the act, and the purpose of the legis- 
lature will be subserved, even with 
them gone, the balance will stand. 
Mordecai v. Madera County, 192 P. 
40, 183 Cal. 434. 


[i] Budget L. § 6, prescribing as 
a rule of procedure in the two houses 
that a two-thirds vote shall be neces- 
sary to a’ter budget bills, is not such 
an essential element of the law that 
its invalidity will render the whole 
law void. Taviloe v. Davis, 102 So. 
433, 212 Ala. 282, 40 A.L.R. 1052. 


[ij] Mnor or incidental provisions. 
—An entire statute is not invalid be- 
cause one or more of the details or 
minor provisions or incidental clauses 
are urconstitutional, where invalid 
part may be eliminated without mate- 
rialiy affecting the general purpose. 
Washington County Drainage Dist. 
No. 7 v. Bernards, 174 P. 1167, 89 Or. 
531. 


{k] Bad draftmanship of a statute 

' does not render it inoperative if its 

Serviceable parts are susceptible of 

use. Miller v. Belmont Packing, ete., 
Co., 110 A. 802, 268 Pa. 51. 


2%. Davis v. White, (Tex.Civ.App.) 
260 S.W. 138. 


o4, Ark.—Skipper v. Street Impr. 
Dist. No. 1, 221 S.W. 866, 144 Ark. 38; 
Heinemann y. Sweatt, 196 S.W. 931, 
130 Ark. 70; Ft. Smith Dist. v. Eberle, 
188 S.W. 821, 125 Ark. 350; Payne v. 
State, 186 S.W. 612, 124 Ark. 20. 


Cal.—Imverial Water Co. v. Im- 
‘perial County, 120 P. 780, 162 Cal. 14; 


Peo. v. Capelli, 203 P. 837, 55 Cal.App. 


461. 


La.—Caleasieu Long Leaf Lumber 
‘Co. v. Reid, 83 So. 384, 146 La. 77. 


N.M.—Asplund vy. Alanid, 219 P. 
786, 29 N.M. 129. ‘ 


N.Y.—Peo. v. 
601, 230 N.Y. 429. 


N.D.—State v. Wetz, 168 N.W. 835, 
40 N.D, 299. 


Ok!}.—Wood v. Russell, 226 P. 1040, 
102 Okl. 92; Parwal Inv. Co. v. State, 
175. 'P.. 914, 73' OR. 1121;) ‘Comanche 
Light, ete.,.Co. wv.’ Nix, 156 P. 293, 53 
Okl. 220. 


Or.—Standard Lumber Co. v. Pierce, 
228 P. 812, 112 Or. 314. 


Pa.—Com. v. Haldeman, 88 Pa.Su- 
per.’ 284. ; 


S.D.—Kennedy v. Chicago, ete., R. 
Co., 182 N.W. 802, 28 S.D. 94 frev on 
another ground 34 S.Ct. 463, 232 U.S. 
626, 58 L.Ed. 762]. 


Tenn.—-Crawford v. Northwestern, 
phew R. Co., 284 S.W. 892, 153 Tenn. 


Tex.—Dallas v. Love, (Civ.App.) 23 
S.W.(2d) 431; Gerhardt-Yorktown In- 
dependent School Dist., (Civ.App.) 252 
S.w. 197; Lawson vy. Baker, (Civ. 
App.) 220 S.W. 260. 


Wyo.—State v. Ross, 228 P. 636, 31 
Wyo. 500. 


[a] Evidence of intent.—(1) In 


La Fetra, 130 N.E. 


STATUTES 


the enactment of the housing laws 
the separation of the component parts 
of the general plan into independent- 
ly numbered statutes signifies the 
legislative design to save each part 
that is in itself good on constitution- 
al grounds. Peo. v. La Fetra, 130 
N.E. 601, 230 N.Y. 429, 16 A.L.R. 152. 
(2) Where the legislature amends the 
valid parts of a statute after a provi- 
sion thereof has been declared in- 
valid, the invalidity of the provision 
does not render the balance of the act 
invalid, because the amendment shows 
that the legislature deemed that such 
invalid provision was not so vital 
that the act would not have been 
vnassed without it. Imperial Water 
Co. No. 1 v. Imperial County, 120 P. 
780, 162 Cal. 14. (3) When the uncon- 
stitutional part of an act can be sev- 
ered, saving clause therein creates 
presumption that the legislature 
would pass the act notwithstanding 
unconstitutional provisions. Com- 
Ail ee! v. Haldeman, 88 Pa.Super. 


25. U.S.—Berea College v. Com., 29. 
S:Ct..33; 241 GS. 45,,53) L:Hd. 81. 


Ala.—State v. Carter, 56 So. 974, 174 
Ala. 266. 


Ark.—State v. Williams-Echols Dry 
Goods. Co., 8 S.W.(2d) 340, 176 Ark. 
324; Oliver v. Southern Trust Co., 212 
S.W. 77, 138 Ark. 381. 


Cal.—Veterans’ Welfare Bd. v. Jor- 
dan, 208 P. 284, 189 Cal. 124, 22 A.L.R. 
1515; Ex p. Fraser, 54 Cal. 94. 


Idaho.—Stark v. McLaughlin, 261 
P. 244, 45 Idaho 112; Gillesby v. Can- 
yon County, 107 P. 71, 17 Idaho 586. 


Ill.— Peo. v. Williams, 141 N.E. 296, 
309 Ill. 492; Peo. v. Long, 1380 N.E. 
515, 297 Ill. 194; Joel v. Bennett, 115 
N.E. 5, 276 Ill. 587; Scown v. Czar- 
necki, 106 N.E. 276, 264 Ill. 305, LAR.A. 
1915B 247, Ann.Cas.1915A 772. 


Ind.—State v. Barrett, 87 N.E. 7, 
172 Ind. 169. : 


Ky.—Com. y. Hatfield Coal Co., 217 
S.W. 125; 186 Ky. 411. : 


La.—Alexandria v. Hall, 131 So. 722, 
171 La. 595; State v. Cognevich, 50 
So. 439, 124 La. 414, 


Me.—State v. Webber, 133 A. 738, 
125 Me. 319. 


Mda.—Culp v. Chartertown, 141 A. 
410, 154 Md. 620; Nutwell v. Anne 
Arundel County Comrs., 73 A. 710, 110 
Md. 667; Somerset County Comrs. v. 
Pocomoke Bridge Co., 71 A. 462, 109 
Md. 1, 16 Ann.Cas. 874. 


Mass.—Lawton 
Commonwealth, 
Mass, 28. 


Mich.—Peo. v. McMurdy, 228 N.w. 
723, 249 Mich. 147; Michigan Cent. R. 
Co. v. Murphy, 120 N.W. 1073, 156 
Mich, 459. 


Minn.—Lodven v. Warren, 178 N.w. 
741, 146 Minn. 181. 


Miss.—American Express Co. v. 
Miller, 65 So. 652; American Express 
Co, v. Beer, 65 So. 575, 107 Miss. 528, 
L.R.A.1918B 446, Ann.Cas.1916D 127: 


Spinning 
121 N.E. 
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the presumption that the legislature would not have 
enacted the one without the other, the act will be 
upheld so far as valid.?® 
whcle statute will be declared invalid where the 
constitutional and unconstitutional provisions are 
so connected and interdependent: in subject matter, 
meaning, and purpose as to preclude the presump- 
tion that the legislature would have passed the one 
without the other,2® but, on the contrary, justify 


On the other hand, the 


Southern Express Co. v. Longinotti, 
65 So. 583. 


Mo.—State v. Gordon, 139 S.W. 403, 
236 Mo. 142. 


N.J.—Hudspeth v. Swayze, 89 A. 
780, 85 N.J.Law 592, Ann.Cas.1916A 
102. 


N.Y.—Peo.-v. Mancuso, 175 N.E. 177, 
255 N.Y. 463; Matter of Middletown, 
82. NY. 196; Peo..v.\Briges, 505Njy: 
553; State Bd. of Pharmacy v. Bell- 
inger, 122 N.Y.S. 651, 138 App.Div. 
12; New York, etc., R. Co. v. O’Brien, 
106 N.Y.S. 909, 121 App.Div. 819 [aff 
85 N.E. 1113, 192 N.Y. 5581; Farmers 
L. & T. Co. v. New York Cent. R. Co., 
236 N.Y.S. 250, 134 Misc. 778; In re 
Daniels, 131 N.Y.S. 651, 74 Misc. 485. 


N.C.—Smith v. Wilkins, 80 S.E. 168, 
164 N.C. 135. 


N.D.—Malin v. La Moure County, 
145 NW. 582, 27 N.D.'140, 50 DRA. 
N.S. 997, Ann.Cas.1916C 207. 


Ohio.—State v. Ritchie, 
124, 97 OhioSt. 41. 


Okl.—Dies v. Bank of Commerce, 
229 P. 474, 100 Okl. 205; In re Spran- 
kle Co., 170 P. 1147, 69 Okl. 178;, Pio- 
neer Tel. etc., Co. v. State, 138 P. 1033, 
40 Okl, 417; In re Counties Compris- 
ing Seventh Judicial Dist. Comrs., 98 
P. 557, 22 OkKl, 435. 


Pa.—Commonwealth y. Dougherty, 
39 Pa.Super. 338. . 


S.D.—Morrow v. Wipf, 115 N.W. 
1121, 22 S.D. 146. 


Tex.—Strickland v. Lakeside Irr. 
Co.,. (Civ-App.) 175 S.W. 740. 


Va.—Bertram v. Com., 62 S.E. 969, 
108 Va. 902. ° 


Wash.—State v. Derbyshire, 140 P. 
540, 79 Wash. 227. 


Wis.—In re Bolens, 135 N.W. 164, 
148 Wis. 456, L.R.A.1915B 606, Ann. 
Cas.1913A 1147; State v. Frear, 134 
N.W. 673, 148 Wis. 456, L.R.A.1915B 
569, Ann.Cas.1913A 1147 [writ of er- 
ror dism 34 S.Ct. 272, 231 U.S. 616, 58 
L.Ed. 400]. 


[a]  Woid exception to act does not 
invalidate general provisions unless 
all provisions are so related that leg- 
islature would not have enacted law 
without proviso. Ex p. Hennessy, 273 
P. 826, 95 Cal.App. 762. 


[b] Where proviso in nature of 
exception is invalid, general provi- 
sions of statute are not invalidated 
thereby, unless provisions of excep- 
tion are so intimately and inherently 
related with the general provision 
that the latter would not have been 
enacted without the former. Peo. vy. 
Monterey Fish Products Co., 234 P, 
398, 195 Cal. 548, 38 A.L.R. 1186. 


26. U.S.—Pollock v. Farmers’ L. & 
T.Coi, 16 S/Ct.) 9125158" WS 60ne 39: 
L.Ed. 1108; Spraigue v. Thompson, ¢ 
S.Ct. 988, 118 U.S. 90, 30 L.Hd. 115; 
Poindexter v. Greenhow, 5 S.Ct. 903 
ks eget 3 Weck 185; Chicago, 
etc., R, Co. v. Railroad, etc., Co ‘s 
280 F. 387. pag 


Ala.—State v. Montgomery, 59 So. 


119 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ie 


“[§ 206 


ee oe Me ete ee A pee Se DR I 


§ 206] 


the conclusion that the legislature intended them 
as a whole and would not have enacted a part only.27 


294, 177 Ala. 212; Yerby v. Cochrane, 
14 So. 355, 101 Ala. 541; Doe v. Minge, 
=b Ala. 121; Powell v. State, 69 Ala. 


Ark.—Webb v. Adams, 23 S.W.(2d) 
617, 180 Ark. 713; State v. Williams- 
Echols Dry Goods Co., 3 S.W.(2da) 340, 
176 Ark. 824; Oliver v. Southern 
‘Trust Co.;- 212 S.w. 77, 138 Ark. 881: 
Ex p. Jones, 4 S.W. 639, 49 Ark. 110. 


Cal.—Peo. v. Monterey Fish Prod- 


ucts Co., 234 P. 398; 195 Cal. 548, 38. 


A.L.R. 1186; Imperial Water Co. No. 
1 v. Imperial County, 120 P. 780, 162 
Cal. 14; Ex p. Frazer, 54 Cal. 94; Reed 
v. Omnibus R. Co., 33 Cal. 212; Robin- 
son v. Bidwell, 22 Cal. 379; Ex p. Hen- 
nessy, (App.) 273 P. 826; Ex p. Hix- 
son, 214 P. 677, 61 Cal.App. 200. 


Colo.—Wadsworth v. Union Pac. R. 
Co., 33 P. 515, 18 Colo. 600, 36 Am.S.R. 
309, 23 L.R.A. 812. 


D.C.—Hyde v. Southern R. Co., 31 
App.D.C. 466. : 


Fla.—State v. Bryan, 39 So. 929, 50 
» Fila. 293. 


Idaho.—Epperson v. Howell, 154 P. 
621, 28 Idaho 338; Ferbrache v. Bon- 
ner County Drainage Dist. No. 5, 128 
P. 5538, 23 Idaho 85, 44 L.R.A.N.S. 538, 
Ann Cas.1915C 43; Cunningham vy. 
Thompson, 108 P. 898, 18 Idaho 149. 


I11.—Chicago Motor Club vy. Kinney, 
160 N.E. 163, 329 Ill. 120; ., Peo. v. 
Williams, 141 N.E. 296, 309 Ill. 492; 
Peo. v. Murray, 138 N.E. 649, 307 Ill. 
849; Jackson v. Blair, 132 N.E. 221, 
298 Ill. 605; Springfield Gas etce., 
Co. v. Springfield, 126 N.H. 739, 292 
Ill, 236, 18 A.L.R. 929 [aff 42 S.Ct. 24, 
257 U.S, 66, 66 L.Md. 131]; Joll v. 
Bennett, 115 N.E. 5, 276 Ill. 537; Shel- 
don v. Hoyne, 103 N.E. 1021, 261 Tl. 
222; McAuliffe v. O’Connell, 101 N.E. 
419, 258 Ill. 186; Peo. v. McBride, 84 
N.E. 865, 234 Ill. 146, 123 Am.S.R. 82, 
14 Ann.Cas. 994; Cornell v. Peo., 107 
ills -372;.. Hinze v: Peo., :92- Ill--406; 
Peo. v. Cooper, 83 Ill. 585. 


Ind.—Caldwell v. State, 119 N.B. 
999, 187 Ind. 617; State v. Barrett, 87 
N.E. 7, 172 Ind. 169; Henderson v. 
State, 36 N.E. 257, 187 Ind. 552, 24 
L.R.A. 469. 


Kan.—Hanson v. Krehbiel, 75 P. 
1041, 68 Kan. 670, 104 Am.S.R, 422, 64 
L.R.A. 790. 


Ky.—Kirchdorfer v. Tincher, 264 S. 
W. 766, 204 Ky. 366, 40 A.L.R. 801; 
Neutzel v. Williams, 230 S.W. 942, 191 
Ky. 351; Commonwealth v. Hatfield 
Coal Co., 217 S.W. 125, 186 Ky. 411; 
Illinois Cent. R. Co. v. Com., 157 S.W. 
687, 154 Ky. 332. 


La.—City of Alexandria v. Hall, 131 
So. 722, 171 La. 595; State v. Lange, 
123 So. 639, 642, 168 La. 958, 67 Ale 


1447 [cit Cyc]; State v. Clinton, 


La.Ann. 201 


Me.—State v. Webber, 133 A. 738, 
125 Me. 319; State v. Montgomery, 
47 A. 165, 94 Me. 192, 80 Am.S.R. 386. 


Md.—Culp v. Chestertown, 141 A. 
410, 154 Md. 620; Somerset County-.v. 
Pocomoke Bridge Co., 71 A. 462, 109 
Md. 1, 16 Ann.Cas. 874; Daly v. Mor- 
gan, 16 A. 287, 69 Md. 460, 1 L.R.A. 
T57. 

Mass.—Lawton Spinning Co. v. 
Com., 121 N.E. 518, 282 Mass. 28; Com. 
v. Petranich, 66 N.E. 8Q7, 183 Mass. 
217; Warren v. Charlestown, 2 Gray 
84. 


Mich.—Peo. v. McMurchy, 228 N.W. 
723, 249 Mich, 147; McDonald _ v. 
Springwells, 115 N.W. 1066, 152 Mich. 
28; Campau v. Detroit, 14 Mich. 276. 


STATUTES 


Minn.—Lodoen v. Warren, 178 N.W. 
741, 146 Minn. 181. 


a Mo.—Nalley v. Home Ins. Co., 157 

S.W. 769, 250 Mo. 452, Ann.Cas.1915A 

Pia v. Nast, 108 S.W. 563, 209 
o. ‘ 


Neb.—Crawford Co. v. Hathaway, 
84 N.W. 271, 60 Neb. 754, 85 N.W. 
308, 61 Neb. 317. 


N.J.—Riecio v. Hoboken, 55 A. 1109, 
69 N.J.Law 649, 63 L.R.A. 485 [rev on 
another ground 54 A. 801, 69 N.J.Law 
104]; Hann vy. Bedell, 50 A. 364, 67 
N.J.Law 148; Johnson v. State, 37 A. 
949, 39 A. 646, 59 N.J.Law 535, 38 
L.R.A. 373; United Stores Realty 
COND: v. Asea, 142 A, 38, 102 N.J.Eq. 


N.Y.—Peo. v. Otis, 90 N.Y. 48 [aff 
24 Hun 519]; Matter of Middletown, 
82 N.Y. 196; New York, etc., R. Co. v. 
O’Brien, 106 N.Y.S. 909, 121 App.Div. 
819 ‘Laff 85° N.B. 11138,.192 N-Y. 558]; 
Farmers’ L. & T. Co. v. New York 
ae R. Co., 236 N.Y.S. 250, 134 Misc. 
778. 

N.C.—Claywell v. Burke County, 92 
S.E. 481, 173 N.C. 657; Archer v. Joy- 
ner, 91 S.H. 699, 173 N.C. 75; Darby v. 
Wilmington, 76 N.C. 133. 


Ohio.—State v. Perry County, 5 
OhioSt. 497; Columbus Exch. Bank v. 
Hines, 3 OhioSt. 1; Geiger v. Geiger, 
159 N.E..350, 25 OhioApp. 461 [aff 160 
N.B. 28, 117 OhioSt. 451]; Greenville 
v. Demorest, 14 OhioCir.Ct.N.S. 113. 


Okl.—Parwal Inv. Co..v. State, 175 
P. 514, 71 Okl. 121; In re Sprankle 
Cogalhh0i ead AT, OO AOKI< WESpecIne Re 
Seventh Judicial Dist. Counties, 98 P. 
557, 22 Okl. 435. 


Pa.—Booth v. Miller, 85 A. 457, 237 
Pa. 297; Com. v. Shaleen, 30 Pa.Su- 
per. 1 [aff 64 A. 797, 215 Pa. 595]; 
Com: v. Kephart, 17 Pa.Dist. 1051, 35 
Pa.Co. 337; In re Certificates, 34 Pa. 
Co. 13. 


S.c.—Dean v. Spartanburg County, 
37 S.EB. 226, 59 S.C. 110. 


S.D.—Kennedy v. Chicago, etc., R. 


Co., 132 N.W. 802, 28 S.D. 94 [rev _on’ 


another ground 34 S.Ct. 463, 232 U.S. 
626, 58 L.Ed. 762]; Morrow v. Wipf, 
115 N.W. 1121, 22 S.D. 146. 


Tenn.—Edwards v. Davis, 244 S.W. 
359, 146 Tenn. 615; Weaver v. David- 
son County, 59 S.W. 1105, 104 Tenn. 
315; Burkholtz v. State, 16 Lea 71. 


Tex.—Texas, etc., R. Co. v. Mahaf- 
fey, 84 S.W. 646, 98 Tex. 392 [rev 
(Civ.App.) 81 S.W. 1047]; Western 
Union Tel. Co. v. State, 62 Tex. 630; 
Ex p. Towles, 48 Tex. 413; Burns v. 
Dilley County, etc., School Dist., 
(Commn.App.) 295 S.W. 1091 [rev on 
another ground (Civ.App.) 290 S.W. 
279]. 

Utah.—State v. Franklin, 226 P. 674, 
63 Utah 442. 


vt.—State v. Scampini, 59 A. 201, 77 
Vt. 92. 

Va.—Robertson v. Preston, 33 S.E. 
618, 97 Va. 296; Black v. Trower, 79 
Va. 123. 

Ww.Va.—State v. 
272, 95 W.Va. 599; 
5 W.Va. 515. 

Wis.—Bonnett v. Vallier, 116 N.W. 
885, 136 Wis. 198, 128 Am.S.R. 1061, 
17 L.R.A.N.S. 486; Slauson v. Racine, 
13 Wis. 398. 


Can.—Atty.-Gen. Vv. 
[1925] 2 Dom.L.R. 691. 


[a] The presumption is that the 


Edwards, 122 S.E. 
Eckhart v. State, 


Atty.-Gen., 


[59 C.J.] 645 


In other words, the whole act will be declared in- 
valid where the unconstitutional part is so con- 


legislature intended the enactment to 
be effective in its entirety, hence un- 
constitutional provisions may be 
eliminated only when they are so in- 
dependent that their removal will 
leave the constitutional features and 
the purposes of the act unaffected 
thereby. Riccio v. Hoboken, 55 A. 
1109, 69 N.J.Law 649, 638 L.R.A. 485 
[rev 54 A. 801, 69 N.J.Law 104]. 


[b] Main provision unconstitution- 
al.—Provisions or sections of an act 
which are ancillary or secondary to 
an unconstitutional provision or sec- 
tion fall with it. In re Opinion of 
Justices, 124 N.E. 319, 232 Mass. 605; 
Brooks v. Hydorn, 42 N.W. 1122, 76 
Mich. 273; Darby v. Wilmington, 76 
IN, Cr21385 


27. Colo.—People v. Morgan, 246 P. 
1024, 79 Colo. 504. 


Tll.—People v. Hotz, 158 N.E. 743, 
327 Ill. 433; People v. Crowe, 158 N.E. 
451, 327 Ill. 106. " 


Ky.—Gibson v. Commonwealth, 272 
S.W. 48, 209 Ky. 101 [rev 265 S.W. 339, 
204 Ky. 748]; State Ins. Bd. v. Greene, 
213 S.W. 218, 185 Ky. 190. 


Mich.—Groesbeck v. Detroit United 
R. Co., 177 N.W. 726, 210 Mich, 227. 


N.M.—State v. Candelaria, 215 P. 
816, 28 N.M. 578. 


N.Y.—Lawton v. Steele, 23 N.E. 878, 
119 N.Y. 226, 16 Am.S.R. 813, 7 L.R.A. 
134 [aff 6 N.Y.S. 15, and 14 S.Ct. 499, 
152 U.S. 133, 38 L.Ed. 385]. 


Okl.—Billingsley v. Gulf, ete, R. 
Co., 253 P. 103, 122 Okl. 181; Atchison, 
ae, a Co. v. Long, 251 P. 486, 122 


Philippine.—Barrameda v. Moir, 25 
Philippine 44. 


Tenn.—Spring Hill Cemetery v. 
Lindsey, 37 S.W.(2d) 111, 162 Tenn. 
420; Crawford v. Nashville, ete., R. 
Co., 284 S.W. 892, 153 Tenn. 642. 


Tex.—White v. Maverick County 
Water Control, etc., Dist. No. 1, 35 
S.W.(2d) 107 [rev (Civ.App.) 26 S°W. 
(2a) 6591; Dilly County Line Inde- 
pendent School Dist. v. Burns, (Civ. 
App.) 290 S.W. 279 [rev on another 
ground, (Commn.Anp.) 295 S.W. 1091]; 
Gerhardt v. Yorktown Independent 
School Dist., (Civ.App.) 252 S.W. 197. 


Utah.—North Tintic Min. Co. v. 
Crockett, 284 P. 328. 


Wis.—Chicago, etc., R. Co. v. Rock 
County Sugar Co., 156 N.W. 607, 162 
Wis. 374; State v. Sawyer County, 123 
N.W. 248, 140 Wis, 634. 


[a] When the -part that is invalid 
is of the substance of the act, it may 
be presumed that the legislature 
would not have passed the act at all, 
but for the invalid part, and the whole 
act is invalid. State Insurance Bd. 
v. Greene, 213 S.W. 218, 185 Ky. 190. 


{b] Where it must be clearly seen 
that the legislature would not have 
repealed former sections of the law by 
act void in vital part unless they were 
effectually providing a new system in 
lieu of the old, for which there was 
pressing and continuing necessity, 
then the whole of the repealing act is 
to be declared void, and the former 
regulations on the subject remain in 
full force. State v, Candelaria, 215 
P. 816, 28 N.M. 573. 


[ec] Doctrine of elision cannot be 
applied. to a material exception, with- 
out which the act would not have 
been passed. Pettit v, White County, 
280 S.W. 688, 152 Tenn. 660. 
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nected with the remainder or with the general 
scheme, that it cannot be stricken out without mak- 
ing the legislative intent ineffective,?* or is of such 
import that, without it, the other parts would cause 
results not contemplated or desired by the legisla- 
ture,2® or is the consideration and inducement of 
the whole act,?° although it has also been held that 
the rule of indivisibility where the invalid part is 
the inducement or consideration of the whole act 
does not apply if the invalid provisions, although 
appearing in the same chapter of the revised laws, 


were enacted in previous years.*1 


the question whether the act would have been passed 
without the invalid part, the rule has been laid 
down, that, if the mere elision of the words or pro- 
visions which give an unconstitutional effect, will 
leave a consistent and workable act, the remainder 


28. U.S.—Dorchy v. Kansas, 44 S. 
Ct. 328, 264 U.S. 286, 68 L.Ed. 686 [rev 
210 P. 352, 112 Kan. 235]; Loeb v. 
Columbia, Tp., 21 S.Ct. 174,-179 , U.S. 
472, 45 L.Ed. 280; Rankin v. Tygard, 
198) B. 795, 129 .CLC.A.2591;5. Chicago, 
etc., R. Co. v. Westby, 178 F. 619, 102 
iC ALG 6D 247 1a REAGN.S.s9ven 


Cal.—Bacon Service Corp. v. Huss, 
248 P. 235, 199 Cal. 21 [error dism 
A80S:Ct £58) .275 U.S8.,.50%, 72) ad: 
eet) Robinson v. Bidwell, 22 Cal. 
ios 


Fla.—Teuton v. Thomas, 129 So. 
330; Ex p. Smith, 128 So. 864; State 
v. Spencer, 87 So. 634, 81 Fla. 211; 
State v. Hilburn, 69 So. 784, 70 Fla. 55; 
Hayes v. Walker, 44 So. 747, 54 Fla. 
163; Hayes v. Walker, 44 So. 747, 54 
Fla. 163; State v. Patterson, 39 So. 
398, 50 Bia, 127. 


Ga.—F elton v. Bennett, 137 S.H. 264, 
.163 Ga. 849; Bennett v. Wheatley, 115 
S.E. 83, 154 Ga. 591; Cain v. Smith, 
44 S.E. 5, 117 Ga. 902. 


Idaho.—In re Edwards, 266 P. 665, 
45 Idaho 676. 


Ill.—Sheldon v. Hoyne, 103 N.E. 
LO21) 26h 11) 222° 


Ind.—Keane v. Remy, 168 N.E. 10; 
Brake v. Barrett, 87 N.E. 7, 172 Ind. 

Ky.—Neutzel v. Williams, 230 S.W. 
942, 191 Ky. 351. 


.Mo.—State v. St. Louis, 145 S.w. 
801, 241 Mo. 231. 


Mont.—Hill v. Rae, 158 P. 826, 52 
Mont. 378, L.R.A.1917A 495. 


Neb.—State v. Junkin, 122 N.W. 473, 
85 Neb. 1, 23 L.R.A.N.S. 839. 


N.Y.—Rathbone v. Wirth, 34 N.E. 
408, 45 N.H. 15, 150 N.Y. 459, 34 L.R.A. 
408; Jones v. Jones; 10 N.E. 269, 104 
N.Y. 234; People v. Porter, 90 N.Y. 
68 [aff 26 Hun 622]; Wynehamer v. 
People, 13 N.Y. 378, 2 Park.Cr. 421 
[aff 20 Barb. 168 (rev 20 Barb. 567)]; 
ee Randall, 182 N.Y.S. 457, 73 Misc. 


Oh.—Treasurer v. Bank, 25 N.E. 697, 
47 OhioSt. 503; Exchange Bank v. 
Hines, 3 OhioSt, 1. 


Pa.—Com. v. Dougherty, 39 Pa. 
peer ess Rothermel v. Zeigler, 7 Pa. 
oO. i 


S.C.—State v. McCown, 75 S.H. 392, 
92'S:C. 81. 


S.D.—Morrow vy. Wipf, 115 
1121, 22 S.D. 146. 


Tenn.—Heymann v. Hamilton Nat. 
Bank, 266 S.W. 1048, 151 Tenn. 21; 
Edwards v. Davis, 244 S.W. 359, 146 
Tenn. 615. 


N.W. 


STATUTES 


fail.*? 


In determining 


Tex.—Bexar County v. Linden, (Civ. 
App.) 205 S.W. 478 [rev_on other 
grounds 220 S.W. 761, 110 Tex. 339]. 


Va.—Chesapewske, etc., Canal Co. v. 
Great Falls Power Co., 129 S.E. 731, 
143 Va. 697 [cert den 46 S.Ct. 350, 270 
U.S. 650, 70 L.Ed. 780]. 


Wash.—Clay v. Brown, 231 P. 166, 
131 Wash. 679; Northern Cedar Co. 
v. French, 230 P. 837, 181 Wash. 394 
[mod 233 P. 39, 1383 Wash, 692, and 
error dism 46 S.Ct. 204, 270 U.S. 625, 
70 L.Ed.-767]. 


W.Va.—State v Edwards, 122 S.E. 
272, 95 W.Va. 592%. 


[a] A provision which constitutes 
an essential part of the scheme of the 
statute cannot be declared unconsti- 


‘tutional and invalid without rendering 


invalid and inoperative the entire 
statute. Hauser v. North British etc., 
Ins. Co., 100 N:E. 52, 206 N.Y. 455, 42 
L.R.A.N.S. 1139, Ann.Cas.1914B 263. 


[b] A possibility that the con- 
templated undertaking can be carried 
out under the remaining portions of 
the act is not sufficient. Skagit Coun- 
ty v. Stiles, 39 P. 116, 10 Wash. 388. 


29. U.S.—Connolly v. Union Sewer 
Pipe Co., 22 S.Ct. 431, 184 U.S. 540, 46 
L.Ed. 679; Spraigue v. Thompson, 6 
S.Ct. 988, 118 U.S. 90, 30 L.Ed. 115. 


Cal.—Robert v. San Francisco 
Police Ct., 82 P. 838, 148 Cal. 131; Ex 
Dag hecpals 241 PB. 399, 74 Cal.App. 


Fla.—Teuton v. Thomas, 129, So. 
330; Ex p. Smith, 128 So. 864; State 
v. Patterson, 39 So. 398, 50 Fla. 127. 


Tll.— Mathews v. People, 67 N.E. 28, 
As Tll. 389, 95 Am.S.R. 241, 63 L.R.A. 


Mda.—Agricultural Soc. of Mont- 
gomery County v. State, 101 A. 139, 
130 Md. 474. 


N.D.—State v. Bickford, 147 N.W. 
407, 28 N.D. 86, Ann.Cas.1916D 140, 


Okl.—Parwal Inv. Co. v. State, 175 
Paola. 71 Ok ak 


30. Colo.—Colorado Nat. Life 
Assur. Co. v. Clayton, 130 P. 330, 54 
Colo. 256. 


Fla.—State v. Hilbwin, 69 So. 784, 
70 Fla. 55. 


Iowa.—State v. Executive Council, 
223 N.W. 737, 207 Iowa 923. 


Mo.—State v. City of St. Louis, 145 
S.W. 801, 241 Mo. 231; State v. Nast, 
108 S.W. 568, 209 Mo. 708, 


Mont.—Hill v. Rae, 158 P. 826, 52 
Mont. 378, L.R.A.1917A 495. 


Neb.—Searle v. Yensen, 226 N.W. 
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[§ 206 


will be valid; but if modifications or limitations must 
be inserted or understood to avoid the fatally broad 
effect of the statutory language, the whole act must 
Where a statute has a specified purpose, 
coupled with minor details and administrative fea- 
tures, and the purpose is unconstitutional, the mi- 
nor details and administrative features must also 
be declared unconstitutional,?* and where, by strik- 
ing out a void exception, proviso, or other restric- 
tive clause, the remainder will have a broader scope 
than intended, the whole act is void.*# 
been held that a statute which includes by general 
language subjects within and those without the con- 
stitutional jurisdiction of the state, cannot be lim- 
ited by judicial construction to the former class, 
and then sustained.*?® 
has been held that a statute which is enacted in 


It has also 


But, on the other hand, it 


464, 118 Neb. 835, 69 A.L.R. 257; State 
v. Painter, 219 N.W. 794, 117 Neb. 42; 
McShane v. Douglas County, 148 N.W. 
569, 96 Neb. 664, 146 N.W. 979, 95 Neb. 
699; State v. Junkin, 122 N.W. 473, 
85 Neb. 1, 23 L.R.A.N.S. 839; State 
v. Drexel, 105 N.W. 174, 74 Neb. 776; 
State v. Galusha, 104 N.W. 197, 74 
Neb... 188) “Union - ‘Pac; “R- Corey: 
Sprague, 95 N.W. 46, 69 Neb. 48; Lo- 
gan County v. Carnahan, 92 N.W. 984, 
95 N.W. 812, 66 Neb. 685; Redell v. 
Moores, 88 N.W. 243, 63 Neb. 219, 93 
Am.S.R. 431, 55 L.R.A. 740. 


N.J.—Atty.-Gen. v. Borough of 
Ocean Grove, 114 A. 15, 96 N.J.Law 
158 [aff 112 A. 514, 95 N.J.Law 379]. 


N.C.—American Exch. Nat. Bank v. 
Lacy, 123 S.E. 475, 188 N.C. 25. 


Tenn.—Arthur v. State, 256 S.W. 
437, 148 Tenn. 434. 


Wis.—Fitger Co. v. Kremer, 226 N. 
W. 310, 199 Wis. 338; City of Mil- 
waukee v. Diller, 216 N.W. 837, 194 
Wis. 376; Quiggle v. Herman, 111 N. 
W. 479, 131 Wis. 379; Huber v. Mar- 
tin, 105 N.W. 1031, 1135, 127 Wis. 412, 
115 Am.S.R. 1023, 3 L.R.A.N.S. 653; 
State v. Dousman, 28 Wis. 541. 


81. State v. P. Lorillard Co., 193 
N.W. 613, 181 Wis. 347. 


[a] Thus the rule has no applica- 
tion to L. [1921] ¢ 458 (St. [1921] § 
1747e), declaring invalid every con- 
tract or combination in the nature of 
a trust or conspiracy in restraint of 
trade, even if §§ 1747h, 1747h—1, 
1747h—3, 1747h—4, declaring certain 
exemptions from the anti-trust law, 
are unconstitutional; they having 
been enacted in previous years, and 
not being reénacted or referred to by 
the laws of 1921. State v. P. Loril- 
lard Co., 198 N.W. 613, 181 Wis. 347. 


32. Roberts v. Atlantic Oil Produc- 
ing Co., 295 F. 16 [cert den 44 S.Ct, 
456, 265 U.S. 582, 68 L.Ed. 1190]. 


33. State v. Bancroft, 134 N.W. 330, 
148 Wis. 124, 38 L.R.A.N.S. 526. 


34. Wilkinson v. Stiles, 76 So. 45, 
200 Ala. 279; Webb v. Adams, 23 S.W. 
(2d) 617, 180 Ark. 713; State’ vi 
Schramm, 272 Mo. 541, 199 S.W. 194; 
Daniel v. Larsen, 12 S.W.(2d) 386, 157 
Tenn. 690. 


35. U.S. v. Reese, 92 U.S. 214, 23 
L.Ed. 563; Cella Commn. Co. v. Bohl- 
inger, (147) BL. 419, 78 C.CiA.) 467,78 
L.R.A.N.S. 5387; Chicago, ete., R. Co. 
v. Rock County Sugar Co., 156 N.W. 
607, 162 Wis..374. 


“Mere general words will ordinarily 
be restrained so as to include only 
such subjects as the state legislature 
had jurisdiction to include. See Re- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


or 


- limited by this consideration. 


' 
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such general terms as to apply to all conditions of 
fact, both those prohibited by the constitution, and 
those concerning which the legislature has power 
to legislate, will be held valid to the extent of the 


legislative power. 


Conditional legislation. 


the law in its entirety.?7 


[§ 207] c. Statutory Declaration as to Effect of 


visor’s Notes to sub. 10, sec. 1770b, 
Stats. All statutes are in some deyivce 
It is 
not. necessary to specify in a state 
statute that it is limited to persons, 
property, or transactions within the 
state. But where the plain meeting of 
the statute is that it shall apply to 
these matters over which the state 
legislature has jurisdiction and equal- 
ly to. these matters over which the 
state legislature has no jurisdiction, 
and these subjects are so interrelated 
that it is reasonably apparent that the 
legislature would not have attempted 
the regulation of one alone in the 
manner and to the extent specified in 
the statute, then the statute, being in- 
valid in its main purpose, must be 
held wholly nugatory.’”’ Chicago, etc., 
R. Co. v. Rock County Sugar Co., 156 
N.W. 607, 162 Wis. 374, 381. 


36. Alberts v. Danforth, 118 N.E. 
So; p2ctullhe 527. 


37. City of Gretna v. Bailey, 75 So. 
491, 141 La. 625, Ann.Cas.1918E 566; 
State ex rel. McMahon y. Sanders, 57 
So. 927, 130 La. 279; State ex rel. 
Moore v. Sanders, 57 So. 927, 130 La. 
279; State ex rel. Carey v. Sanders, 
57 So. 924, 130 La. 272. 


[a] Reason for rule-—The rule that 
a statute in part unconstitutional 
must be decreed entirely invalid if 
its provisions are so interrelated that 
it cannot be presumed that the legis- 
lature would have enacted the valid 
provisions independently of the in- 
valid part is particularly applicable 
to a referendum statute because of 
the improbability that a majority of 
the electors who voted thereon “would 
have voted for the adoption of the 
provisions of the statute that are con- 
stitutional and valid, independently of 
those provisions which we must de- 
clare unconstitutional and invalid. In 
fact, it is doubtful whether the doc- 
trine that a statute may, under cer- 
tain circumstances, be upheld as con- 
stitutional in part and be declared un- 
constitutional and invalid in other re- 
Spects; has any application to a refer- 
endum statute.” Gretna v. Bailey, 75 
So. 491, 141 La. 626, 645, Ann.Cas. 
1918E 566. 


38. Statutes invalid for insufficien- 
cy of title see infra §§ 225, 226. 


39. U.S.—Weller v. Peo., 45 S.Ct. 
556, 268 U.S. 319, 69 L.Ed. 978 [aff 
143 N.E. 205, 237 N.Y. 316 (aff 202 
N.Y.S. 149)]; Board of Trade v. Olsen, 
43 S.Ct. 470, 262 U.S. 1, 67 L.Ed. 839; 
Keller v. Potomac Electric Power Co., 
43 S.Ct. 445, 261 U.S. 428, 67 L.Ed. 731 
[app dism 276 F.,327]; Aetna L. Ins. 
Co. v. Eaton, 43 F.(2d) 711 [rev 40 F. 
(2d) 965, and cert den 51 S.Ct. 90]; 
Baird v. U. S., 279 F. 509. : 


Ala.—McCreless v. Tennessee Val- 
ley Bank, 94 So. 722, 208 Ala. 414; Ex 
p. Pea River Power Co., 91 So. 920, 207 
Ala. 6 [cert den 91 So. 921, 18 Ala. App. 
257]; State v. Carter, 56 So. 974, 174 
Ala. 266; State v. Skinner, 101 So. 


A provision in a statute 
that it shall be inoperative unless ratified by popu- 
lar vote is so essentially and inseparably connected 
in substance with the rest of the statute that it can- 
not be declared unconstitutional without destroying 


STATUTES 


[59 C.5.] 647. 


Partial Invalidity.?8 A clause in an act declaring 
that if one section or provision of the act is un- 
constitutional the validity of other sections or pro- 
visions shall not be affected is valid and will be 


given effect by the courts®® as far as possible, or 


as justified by the terms thereof.*° 
been held merely declaratory of the rules thereto- 
fore laid down by the courts,*! and will not be con- 
strued as requiring the court to uphold the valid | 
part of an act where such part is wholly dependent 
on invalid parts, and cannot be given effect without 


Such clause has 


them;*? it provides merely a rule of construction 


327, 20 Ala.App. 204; State v. Hiba 
Bank, ete., Co., 91 So. 917, 18 Ala.App. 
253 [cert den 91 So. 922, 207 Ala. 711]; 
Harts v. State, 75 So. 724, 16 Ala.App. 
132; Montgomery v. Royal Exch. As- 
sur. Corp., 59 So. 508, 5 Ala.App. 318. 


Ark.—Alsup v. State, 10 S.W.(2d) 
9, 178 Ark. 170; Bonner v. Jackson, 
251 S.W. 1, 158 Ark. 526; Hasley v. 
Patterson, 218 S.W. 381, 142 Ark. 52; 
pores v. Dalton, 213 S.W. 762, 138 Ark. 


Colo.—Greeley Transp. Co. v. Peo- 
ple, 245 P. 720, 79 Colo. 307. 


Ga.—Wilson v. Harris, 154 S.E. 388, 
170 Ga. 800. 


Kan.—State v. Howat, 191 P. 585, 
107 Kan. 423. 


La.—Gulf Refining Co. v. McFar- 
land, 9% So. 433,154 La. 251 [aff 44 
S.Ct. 402, 264 U.S. 573, 68 L.Ed. 856]. 


Mich.—Wattles v. Upjohn, 179 N.W. 
335, 211 Mich. 514. 


Minn.—Saari v. Gleason, 148 N.W. 
298, 126 Minn. 378. 


Miss.—State v. Gulf, ete., R. Co., 104 
So. 689, 138 Miss. 70; Enochs vy. State, 
97 So. 534, 183 Miss. 107. 


N.J.—Michaelson v. Wall Tp., 108 
A. 145, 92 N.J.Law 72. 


N.Y.—People v. Travis, 132 N.E. 
HOO 2S TSN Ye 3301 6 PALE 13195 
Segal v. Chemical Import, ete., Co., 
199 N.Y.S. 250, 205 App.Div. 220. 


Okl.—Levine v. Allen, 221 P. 771, 96 
Ok}. 252. 


Or.—Standard Lumber Co. v. Pierce, 
228 P. 812, 112 Or. 314. 


Pa.—N. R. Bagley Co. v. Cameron, 
127 A. 311, 282 Pa. 84. 


Tex.—Hines v. Foreman, (Commn. 
App.) 243 S.W. 479 [rev (Civ.App.) 
229 S.W. 630]; Pioneer Oil, etc., Co. v. 
State, (Civ.App.) 273 S.W. 615: [rev 
on other grounds (Commn.App.) 292 
S.W. 869]; Atkins v. State Highway 
Department, (Civ.App.) 201 S.W. 226. 


Wash.—Nifges v. Thornton, 206 P. 
17, 119 Wash. 464; Gottstein v. Lister, 
153 P. 595, 88 Wash. 462, Ann.Cas. 
1917D 1008; State v. Claussen, 117 P. 
1114, 65 Wash. 156. 


Wis.—Boregnis v. Falk Co., 133 N.W. 
209, 147 Wis, 327, 37 L.R.A.N.S. 489. 


Wyo.—Salt Creek Transp. Co. v. 
Public Service Commn., 263 P. 621, 37 
Wyo. 488; State v. Ross, 228 P. 636, 
31 Wyo. 500. 


Austr.—Newcastle, etc., S. S. Co. v. 
Atty.-Gen., 29 Austr.C.L.R. 357. 


“We know of no good reason why 
the legislature may not declare its in- 
tention that one part or section of a 
law is not a compensation for and 
that it may be separated from the bal- 
ance of the act for the very purpose of 
saving such balance from being in- 
validated in case the first named part 
or section be held unconstitutional.” 


to aid in determining the legislative intent, and ° 


Borgnis v. Falk Co., 133 N.W. 209, 147 
Wis. 327, 357, 37 L.R.A.N.S. 489. 


[a] Meaning of “section.”—Within 
Acts (1911) p 184 § 34, providing that 
if one section of the act is unconsti-. 
tutional it shall not affect the remain-* 
ing sections, the word “section” does’ 
not mean an entire numeral section,’ 
but a separate and separable clause, : 
Sentence, or provision, so that the in-: 
validity of a proviso does not invali-: 
date the entire section in which it. 
occurs. Ex p. Pea River Power Co., 
91 So. 920, 207 Ala. 6 [cert den 91 So.°' 
921, 18 Ala.App. 257]. 


40. Ala.—Harts v. State, 
724, 16 Ala.App. 132. 


Ark.—Stanley v. Gates, 19 S.W.(24), 
1000, 179 Ark. 886; Marshall v. Hol- 
land, 270 S.W. 609, 168 Ark. 449. 


Cal.—Bacon Serv. Corp. v. Huss,. 
248 P. 2385, 199 Cal. 21 [error dism 48’ 
S.Ct. (158).2'75 U.S5150%5. (2) boa: 39712 
Bx) p Schuler; °139- Pi 685; 1672-Calt 
282, Ann.Cas.1915C 706. : 


Pa.—Com. v. Haldeman, 135 A. 651, 
288 Pa. 81. 


75 So. 


Wash.—State v. Clausen, 117 P. 
1114, 65 Wash. 156. ; 
Wis.—State v. Levitan, 210 


N.W. 
111, 190 Wis. 646, 48 A.L.R. 434. , 


“This court has recognized the doc- 
trine that, when statutes are worded 
in a manner to justify it, the Legisla- 
ture may express its will that -the 
provisions of such statute declared 
by the court to be valid shall stand, 
notwithstanding other provisions in 
the same statute may be declared un- 
constitutional, and that the courts 
will respect and carry out such legis- 
lative declaration.” Stanley v. Gates; 
19 S.W.(2d) 1000, 179 Ark. 886, 904. 


41. Springfield Gas, ete. Co. v. 
Springfield, 126 N.E. 739, 292 Ill. 236, 
18 A.L.R. 929 [aff 42 S.Ct. 24, 257 U. 
S. 66, 66 L.Ed. 131]. : 


oN 
42. Ala.—State v. Montgomery, 59 
So. 294, 177 Ala. 212. 4 


Ark.—Nixon v. Allen, 234 S.W. 45, 
150 Ark, 244. 


Ky.—Felts v. Linton, 289 S.W. 312, 
217 Ky. 305. 


Tenn.—Daniel v. Larsen, 12 S.W, 
(2d) 386, 157 Tenn. 690; Hunter v. 


Conner, 277. S.W. 71, 152.Tenn. 258: 
Arthur v. State, 256 S.W. 437, 148 
Tenn. 434, . 


Wis.—State v. Levitan, 210 N.W. 
111, 190 Wis. 646, 48 A.L.R. 434; State 
v. Bancroft, 134 N.W. 330, 148 Wis. 
124, 38 L.R.A.N.S. 526. 


“Just what effect is to be given 
such clauses in acts of the legislature 
we need not determine. We think it 
clear, however, that they must not be 
construed so as to defeat what ap-+ 
pears to be the paramount legislative 
intent.” Arthur v. State, 256 S.W. 
437, 148 Tenn. 434, 437. 
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does not lay down an inexorable command.*® 
follows, therefore, that the only effect of such a 
clause is to show the legislative intent; that is, it 
constitutes an assertion by the legislature that it 
would have adopted the act with the invalid part 
stricken,** and, it has been held, creates a presump- 
tion of the separability of the valid and invalid parts 
of the act,*® in place of the presumption which ob- 
tains in the absence of such a declaration, that the 
legislature intends an act to be effective as an en- 
The insertion of a clause of this nature 
does not alter the fundamental rule that the courts 
will presume that the legislature acted with integ- 
rity, and with an honest purpose to keep within 
the restrictions and limitations laid down by the 


tirety.*°® 


43. Williams v. Standard Oil Co., 
49 S.Ct. 115, 278 U.S. 235, 73 L.Ed. 287, 
60 A.L.R. 596 [aff 24 F.(2d) 455]; 
Dorchy v. Kansas, 44 §.Ct. 323, 264 U. 
S. 286, 68 L.Ed. 686 [rev on other 
grounds 210 P. 352, 112 Kan. 235]; 
State v. Montgomery, 59 So. 294, 177 
Ala. 212; Bacon Service Corp. v. 
Huss, 248 P. 235, 199 Cal. 21 [error 
dism 48 S.Ct. 158, 275 U.S. 507, 72 L. 
Hd. 397]. 


44. State v. Montgomery, 59 So. 
294, 177 Ala. 212; State v. Howat, 
(Kan.) 191 P. 585; Standard Lumber 
Co. v. Pierce, 228 P, 812, 112 Or. 314. 


“It is of course not within legisla- 
tive competency to bind the courts by 
any declaration or pronouncement in 
their unfettered functions of deter- 


mining the constitutional validity of 


enactments. Yet we do not doubt that 
it is within legislative competency to 
remove, by express assertion in the 
act, any uncertainty, in the judicial 
mind, as to what the Legislature 
would have done in respect of the 
adoption of the act, with the invalid 

arts thereof stricken, before passage, 
herefrom. . . Such an expres- 
sion in an enactment serves only to 
render certain the legislative intent 
with respect to passage of the valid 
‘parts, notwithstanding the invalid, 
and does not avail to clothe the valid 
with immunity from the invalidating 
effect the law gives the inseparable 
blending of the bad with the good. 
If the expression were given other or 
greater effect, the result would be to 
sanction legislative restraint of the 
judicial power in the performance of 
the unimpairable duty of interpreting 
and of enforcing, when properly in- 
voked to do so, the mandates and 
requirements of the Constitu Aon.” 


State v. Montgomery, (Ala.) 59 So. 
294, 308. 
45. Williams v. Standard Oil Co., 


49 S.Ct. 115, 278 U.S. 235, 73 lu.Hd. 287, 
60 A.L.R. 596 [aff 24 F.(2d) 455]; 
Hill v. Wallace, 42 S.Ct. 453, 259 U.S. 
44, 66 L.Ed. 822. 


“Such a provision furnishes assur- 
ance to courts that they may properly 
Sustain separate sections or provi- 
sions of a partly invalid act without 
hesitation or doubt as to whether they 
would have been adopted, even if the 
legislature had been advised of the 
invalidity of part. Hill v. Wallace, 
so esea 453, 259 U.S. 44, 71, 66 L.Ed. 


[a] “That is to say, we begin, in 
the light of the declaration, with the 
presumption that the legislature in- 
tended the act to be divisible; and 
this presumption must be overcome 
by considerations which make evident 
the inseparability of its provisions or 
the clear probability that the invalid 
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part being eliminated the legislature 
would not have been satisfied with 
what remains.” Williams v. Stand- 
ard Oil Co., 49 S.Ct. 115, 278 U.S. 235, 
242, 73 L.Ed. 287, 60 A.L.R. 596 [aff 
24 F.(2d) 455). 


46. Williams v. Standard Oil Co., 
49NS. Cte 115 1278 USS.” 280, tev, Laside 
287, 60 A.L.R. 596 [aff 24 F.(2d) 455]; 
Riccio v. Hoboken, 55 A. 1109, 69 N.J. 
Law 649, 63 L.R.A. 485 [rev 54 A. 801. 
een aail 104]. And see supra § 


47. Com. v. Matthews, 154 A. 359, 
303—Pa. 163, 173. 


“Appellees suggest that the author 
of the legislation was ‘in consider- 
able doubt as to its constitutionality’ 
because he included in its 12th sec- 
tion a statement that the provisions 
of the act are severable, and if any 
be declared unconstitutional, that de- 
cision shall not be construed to de- 
feat the remajning provisions. This 


point, made as an argument against | 


the validity of the statute, is patent- 
ly opposed to the well-known theory 
upon which courts proceed to examine 
the constitutionality of legis’ation. 
It is a fundamental principle of stat- 
utory construction that, ‘in determin- 
ing the constitutionality of 
act of the legislature,.courts will 
always presume in the first place 
that the act is constitutional. They 
also presume that the legislature act- 
ed with integrity, and with an honest 
purpose to keep within the restric- 
tions and limitations laid down by the 
Constitution’; Sutherland on Statuto- 
ry Construction, volume 1, section 82, 
pages 133-4. The inclusion of claus- 
es declaring that, in the event of 
partial, unconstitutionality, the re- 
maining severable provisions will 
stand, and that such is the legislative 
intent, does not alter this fundamen- 
tal rule.’’ Com. v. Matthews, supra. 


48. Generally see Courts 15 C.J. p 
693; Judges 33 C.J. p 919. 


Statutes relating to: 


Civil remedies and procedure see in- 
TDAP PRS 


Criminal prosecutions see infra § 222. 


49. See supra §§ 205, 206. 
50. See cases infra note 51 et seq. 
Partial invalidity of act hav 


defective title see infra §§ appar A tana 


51. U.S.—Muskrat vy. U. S., 31 S.Ct. 
250, 219 U.S. 346, 55 L.Ed. 246 [rev 
44 Ct.Cl, 137, and Brown y. U. S., 44 
Ct. Cl, 2887); 


Ala.—State v. Murphy, 101 So. 465, 
211 Ala. 668; Hails v. State, 75 So. 
724, 16 Ala.App. 132. 


Ark.—State v. Woodruff, 179 S.wW. 
818, 120 Ark. 406. Be 


an. 


4 


on 
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Loa ee 
rs 


[§§ 207-208 


[§ 208] 2. Application of Rules—a. Acts Relat- 
ing to Political Divisions and Officers—(1) Courts 
and Judicial Officers.*® 
tional part of a statute will be sustained if separa- 
ble from the unconstitutional part, but that the 
entire act will be declared invalid if the. constitu- 
tional and unconstitutional parts are interdepend- 
ent,*® applies to statutes creating courts and judicial 
districts, and defining the jurisdiction of the courts 
thus created and the jurisdiction and authority of 
the officers thereof.®° 
utes are not affected by unconstitutional, but sev- 
erable, provisions conferring or taking away juris- 
diction,®+ or by invalid sections, relating to the 


The rule that the constitu- 


The valid parts of such stat- 


Colo.—Peo. v. Jobs, 4 P. 798, 1124, 7 
Colo. 475, 589. 


Ga—Rogers v. Douglas Citizens’ 
Bank, 101 S.E. 674, 149 Ga. 568; Lor- 
entz v. Alexander, 13 S.E. 632, 87 Ga. 
444. 


Ill.—Reid v. Morton, 6 N.E. 414, 119 
EES 1 85 


Ind.—Ex p. France, 95 N.E. 515, 176 
Ind. 72; Mumaw v. Turner, 81 N.E. 
721, 169 Ind. 701; Elkhart County v. 
Albright, 81 N.E. 578, 168 Ind. 564. 


Minn.—McGee y. Hennepin County, 
88 N.W. 6, 84 Minn. 472. 


Neb.—State v. Bryant, 144 N.W. 
804, 94 Neb. 754. 


N.J.—Jones v. Rushmore, 50 A. 587, 
67 N.J.Law 157; Stier v. Koster, 48 
A. 790, 66 N.J.Law 155. 


N.Y.—Peo. v. Lane, 65 N.Y.S. 1004, 
53 App.Div. 531. 


Ohio.—State vy. Ritchie, 119 N.E. 
124, 97 OhioSt. “41; Cincinnati v. 
ED Nh et ete.,, R- Co,7 7, OhioN-P: 


Okl.—Levine vy. Allen, 221 P. 771, 96 
Okl. 252. 


Or.—Gantenbein v. 
1171, 74 Or. 334. 


S.c.—Strickland y. Seaboard Air 
Line, RCo; 98 SB. 853, 112° SC 167: 


Tenn.—Hunter v. Conner, 277 S.W. 
71, 152 Tenn. 258. 


Tex.—Love v. Wilcox, 28 S.W.(2da) 
515, 70 A.L.R. 1484: Kieiber v. Mc- 
Manus, 17 S.W. 249, 66 Tex. 48; Cham- 
bers v. Baldwin, (Commn.App.) 282 
S.W. 793 [rev (Civ.App.) 274 S.W. 
1011]; Meyers v. State, 105 S.W. 48, 
47 Tex.Civ.App. 336. 


Utah.—Martineau vy. Crabbe, 150 P. 
301, 46 Utah 327. 


Wash.—In re Bruen, 172 P. 1152, 
102 Wash, 472, 


Wis.—State v. Sawyer County, 123 
N.W. 248, 140 Wis. 634; Baker v. 
State, 50 N.W. 518, 80 Wis. 416. 


[a] Conferring concurrent juris- 
diction.—The proviso of Juvenile Ct. 
L. (1905) (L. [1905] ¢ 59) § 2, giv- 
ing to police judges concurrent juris- 


West, 144 P. 


‘diction with the county court in cities 


having a population of forty thousand 
and upward within the limits of such 
city, was not an inducement to the 
passage of the act, and hence its con- 
stitutionality is not material to the 
remainder of the act. State v. 
Bryant, 144 N.W. 804, 94 Neb. 754. 


[b] Conferring exclusive jurisdic- 
tion.— (1) L. (1861) p 50 ¢ 31, in so 
far as it vests in the police justice 
of the town of Saugerties exclusive 
jurisdiction of criminal cases, is un- ~ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


a 


pe Pt a ee oe |S, 


§ 208] ‘ 


Tr} 


qualification, appointment, election, tenure,®? or com- 
pensation®*® of judicial officers, or by any other 
invalid provisions not so essentially connected with 


constitutional, but, after ‘striking 
such provision, there still remains a 
court having concurrent jurisdiction 
with justices of the peace in crim- 
inal matters only, and not fulfilling 
the general purposes of any consti- 
tutional court, and which it was 
within the power of the legislature 
to create. Peo. v. Boice, 118 N.Y.S. 
500, 68 Mise. 357. (2) In view of 
Const. art 5 §§ 1, 15, 23, the act cre- 
ating a county court for Richland 
county, Act March 1, 1917 (30 St. at 
L. p 156) § 8, purporting to confer 
upon that court exclusive jurisdiction 
over appeals from magistrates’ 
courts, is constitutional so far as it 
gives such court jurisdiction of such 
appeals, and unconstitutional and void 
only so far as it attempts to make 
that jurisdiction exclusive. Strick- 
laryl v. Seaboard Air Line R. Co., 98 
S.E. 853, 112 S.C. 67. 


[ce] An act conferring jurisdiction 
beyond proper territorial limits (1) 
has been held valid in so far as it 
gave jurisdiction within the proper 
limits. State v. Woodruff, 179 S.W. 
813, 120 Ark. 406; McWilliams v. 
Smith, 82 S.B. 569, 142 Ga. 209; Reid 
Ven Morton, 7/6 NB. 4245 210:9" "Tbe 11k. 
(2) Since Acts (1913) p 145 et seq., 
creating the municipal court of At- 
lanta, and separating it into two sec- 
tions, is, in the main constitutional, 
the act will not be declared wholly 
void because of the possible invalid- 
ity of a provision superadding juris- 
diction to inquire as to crimes com- 
mitted elsewhere than in Fulton coun- 
ty. McWilliams v. Smith, supra. (3) 
But see infra note 55 [b]. 


[d] Conferring judicial powers on 
executive officers.—(1) Milwaukee In- 
dustrial School v. Milwaukee County, 
40 Wis. 328, 22 Am.R. 702. (2) The 
invalidity of the provision in L. 
(1907) p 70, that probation officers of 
the juvenile court in counties having 
a population of over five hundred 
thousand be appointed by the board of 
county commissioners does not af- 
fect the remainder of the act. Wit- 
oa vy. Cook County, 100 N.E. 148, 256 
Ill. 616. 


[e] Invalid powers conferred on 
law examiners.—L. (1917) c 115, be- 
ing valid in so far as it makes board 
of law examiners an intermediary 
whereby power of supreme court can 
be more generally and efficiently ex- 
ercised, will be sustained, since in- 
valid portion, giving board power to 
make a final order of disbarment, is 
separable from valid portion. In re 
Bruen, 172 P. 1152, 102 Wash. 472. 


[f] Taking away jurisdiction.— 
(1) Provisions taking away jurisdic- 
tion conferred by the constitution do 
not affect the validity of the rest of 
the statute. Peo. v. Lane, 65 N.Y-S. 
1004, 53 App.Div. 531; St. Louis 
Southwestern R. Co. v. Hall, 85 S.W. 
786, 98 Tex. 480; Lytle v. Halff, 12 
S.W. 610, 75 Tex. 128. (2) L. (1899) 
ce 34, giving the police justice of a 
town exclusive jurisdiction, although 
invalid as taking away the jurisdic- 
tion of justices of the peace, could 
be stricken out without impairing the 
chief scope of the law. Peo. v. Lane, 
supra. (3) The invalidity of the por- 
tion of such statute which delegates 
to the county boards power to estab- 
lish special municipal courts did not 
render the act invalid so far as it au- 
thorizes the establishment of a sin- 
gle municipal court in those counties 
in which no municipal court existed. 
State v. Sawyer County, 123 N.W. 248, 
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140 Wis. 634. 


52. Ala.—State v. Carter, 56 So. 
974, 174 Ala. 266; Wilson v. State, 
33 So. 831; 186 Ala. 114. 


Hepa rome nt v. Trigg, 16 Idaho 


Ind.—State v. 
184, 183 Ind. 332. 


Ky.—Brown v. Moss, 105 S.W. 139, 
126 Ky. 833, 31 Ky.l. 1288. 


' Mo.—Ensworth vy. Curd, 68 Mo. 282. 


Neb.—in re Groff, 33 N.W. 426, 21 
Neb. 647, 59 Am.R. 859. 


N.Y.—Schieffelin v. Goldsmith, 170 
N.E. 905, 253 N.Y. 243; Curtin v. Bar- 
ton, 34 N.E. 1093, 189 N.Y. 505; Bren- 
nan v. New York, 107 N.Y.S. 150, 122 
pp Div, 477; Peo, v. Morgan, 5 Daly 


Redman, 109 N.E. 


Tex.—State v. Manry, 16 S.W.(2d) 
809, 118 Tex. 449. 


[a] Illustration.—A provision that 
any temporary municipal court jus- 
tice appointed by the mayor must 
belong to the same political party as 
the regular justice, if void, did not in- 
validate the entire statute authoriz- 
ing temporary appointments in the 
event of disability of the regular jus- 
tice (Municipal Ct. Code § 4-a, as add- 
ed by L. [1929] c 480). Schieffelin v. 
Goldsmith, 170 N.E. 905, 253 N.Y. 243. 


[b] An invalid provision reducing 
the number of judges in one judicial 
district does not render invalid the 
entire act, when it is complete in it- 
self as to the other districts. In re 
Groff, 33 N.W. 426, 21 Neb. 647, 59 
Am.R. 859. 


{e] Providing for special election. 
—Act March 15, 1909, creating an ad- 
ditional judicial district, providing 
for the election of a judge thereof. 
and fixing the terms of court, is a 
substantial and complete legislative 
act capable of enforcement and exe- 
eution, notwithstanding the invalid- 
ity, because of indefiniteness, of sec- 
tion 2, authorizing a special election. 
Knight v. Trigg, 100 P. 1060, 16 Idaho 
256. Generally see Judges §§ 20-82. 


[d] Tenure of office—(1) An act 
incorporating cities of a certain class 
is not rendered invalid as a whole 
by the alleged unconstitutionality of 
a provision extending the term of of- 
fice of the police judge, whose term is 
limited by the constitution. State v. 
Malone, 105 N.W. 8938, 74 Neb. 645. 
(2) A provision for election of new 
judges at the next general election, 
although void as an attempt to short- 
en the four-year term, did not in- 
validate the entire act relative to re- 
organization of judicial districts 
(Acts [1925] 39th Leg. c 166 § 5; 
Const. art 5 § 7). State v. Manry, 
16 S.W.(2d) 809; 118 Tex. 449. (3) 
The invalidity of part of Burns St. 
Annot. (1914) § 9646, that a judge 
convicted of corruption shall be dis- 
franchised, does not render invalid the 
other provisions relating to the re- 
moval from office for such offense. 
State v. Redman, 109 N.E. 184, 183 
Ind. 332. 

53. Ala.—lLovelady v. State, 74 So. 
734, 15 Ala.App. 615. 

Ark.—Cotham v. Coffman, 163 S.W. 
1183, 111 Ark. 108. 

Ind.—Mumaw v. Turner, 81 N.E. 
721, 169 Ind. 701; Harlin v. Schafer, 


SI ONG. e721 169 Ind 1s "Swartz. v-. 
Lake County, 63 N.E. 31, 158 Ind, 141. 


Ky.—Coleman v. Hurst, 11 S.W. 
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the main purposes of the act as to render their elim: 
ination destructive of the whole act;°* but where 
the scope and effect of the act are confined to the 


(2d) +133, 226 Ky. 501. 


Mo.—Jefferson Bank y. Merchants’ 
Refrigerating Co., 139 S.W. 545, 236 
Mo. 407. 


S.D.—Bennett v. State, 93 N.W. 643, 
16 S.D. 417. 


Tex.—Duclos vy. Harris County, 268 
S.W. 562, 114 Tex. 147 [aff (Civ.App.) 
251 S.W. 569]. 


Wash.—State v. Hamilton, 159 P. 
379, 92 Wash. 347. 


[a] MIllustrations.—(1) Acts (1911) 
ce 67 § 4, creating the Shelby county 
Superior court, and making the judge 
of Marion County superior court, 
room No. 5, judge of that court, 
would not be wholly invalid, because 
provisions as to the salary of the 
court were invalid. State vy. Barth- 
olomew, 95 N.E. 417, 176 Ind. 182, Ann. 
Cas.1914B 91. (2) As a public officer 
must perform services required by 
law regardless of compensation, Rev. 
St. (1909) § 7319, constituting the cir- 
cuit judges of Jackson county and the 
judge of the court in that county hav- 
ing jurisdiction in felony cases the 
board of jury commissioners is not in- 
valid because increasing the compen- 
sation of the judges during their 
term, contrary to Const. art 14 § 8, 
for, if the provision as to compensa- 
tion be invalid, it is the duty of the 
judges to perform those. services 
without compensation, and hence a 
venire drawn by such judges as jury 
commissioners is not irregular. Jef- 
ferson Bank v.. Merchants’ Refriger- 
ating Co., 1389 S.W. 545, 236 Mo. 407. 


[b] Justices of the peace,—L. 
(1915) p 3816, relating to the election 
and tenure of justices of the peace, 
is not void because section 2 attempts 
to delegate to county commissioners 
the power to increase salaries of jus- 
tices of the peace, but the attempted 
delegation, if void, does not affect the 
remainder of the statute. State v. 
Hamilton, 159 P. 379, 92 Wash. 347. 


Generally see Judges §§ 64-78. 


54  Ala.—McCreless v. Tennessee 
Valley Bank, 94 So. 722, 208 Ala. 414. 


Ark.—Bonner v. Jackson, 251 S.W. 
1, 158 Ark. 526; Waters v. Whitcomb, 
162 S.W. 61, 110° Ark, "511. 


Ga.—Wall v. Morris, 101 S.E. 683, 
149 Ga. 632; McWilliams v. Smith, 82 
S.E. 569, 142 Ga. 209. 


Ky.—Smedley v. Com., 129 S.W. 547, 
sg Oh 1 [mod 127 S.W. 485, 139 Ky. 
7 5 ‘ 

Md.—Leyvin v, 
118 Md. 624. 


Minn.—Flour City Fuel, ete., Co. v. 
Young, 185 N.W. 934, 150 Minn. 452. 


Mo.—State v. Schmoll, 282 S.W. 702, 
313 Mo. 698. 


Neb.—In re Supreme Court Commn., 
160 N.W. 7387, 100 Neb. 426. 


N.Y.—Brennan v. New York, 107 
N.Y.S: 150, 122 App.Div. 479. 


N.D.—Malin v. La Moure County, 
145 NW. 582, 27 N.D. 140, 50 L.R.A. 
N.S. 997, Ann.Cas.1916C 207. 


Ohio.—Geiger v. Geiger, 159 N.RH. 
350, 25 OhioApp. 461 [aff 160 N.E. 28, 
117 Ohio 451]. 


Hewes, 86 A. 23838, 


Okl.—Ex p. Anderson, 124 P. 980, 
33. Okl. 216. 
Tenn.—Arthur v. State, 256 S.W. 


437, 148 Tenn. 434. 
Tex.—Pecos River R. Co. v Reyn- 
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invalid parts, and all the provisions are vitally con- 
nected and interdependent, the entire act will be 


declared invalid.®® 


[§ 209] (2) State Boards and Officers.°° 
relating to state officials are not invalidated in toto 


olds Cattle Co., (Civ-App.) 135 S.W. 
162. 


Utah.—Higgins v. Glenn, 2387 P. 513, 
65 Utah 406. 


\ Wash.—State v. Derbyshire, 140 P. 
540, 79 Wash. 227. 


[a]. Statutes upheld as to valid 
part.—(1) The unconstitutionality of 
L. (1901) p 595, c 466, amending the 
original Greater New York charter in 
so far as it authorized the election of 
‘city magistrates in the borough of 
Brooklyn and provided for the ap- 
‘ointment of police clerks, did not in- 
‘validate so much of § 1396a as fixed 
‘the salary of such clerks in the first 
division and in the borough of Brook- 
lyn at twenty-five ‘hundred dollars, 
and in the boroughs of Queens and 
Richmond at two thousand dollars, 
‘such provision being entirely separa- 
ble from the invalid portions. Bren- 
nan vy. New York, 107 N.Y.S. 150, 122 
App.Div. 477. (2) If word “hereto- 
‘fore,’ occurring in caption of L. 
(1918) p 369, fixing the salary of the 
‘Solicitor general of Cordele circuit, 
and entitled “‘An act to abolish the fee 
‘System now existing in the superior 
court of the Cordele judicial circuit,” 
‘and in section 1 thereof, should, if 
given effect, result in rendering act 
in part retroactive, that part may be 
stricken without destroying or im- 
‘pairing the legislative scheme, which 
was to fix a salary for the solicitor 
‘general and to abolish the fee system 
after Jan. 1, 1919, so that such word 
‘does not render the act unconstitu- 
tional. Wall v. Morris, 101 S.E. 683, 
149 Ga. 682. (3) The unconstitution- 
al requirement of L. (1917) ¢ 263, es- 
‘tablishing a conciliation court, that 
‘the losing party in such court must 
as a condition to removal to the mu- 
nicipal court execute a bond to pay 
the judgment in the conciliation court 
is not so connected with the subject 
of the statute as to make the entire 
act unconstitutional. Flour City 
Fuel, etc., Co. v. Young, 185 N.W. 934, 
150 Minn. 452. (4) L. (1909) e 119. 
relating to fees of the county court, 
‘is valid, in so far as it provides for 
an initial fee of five dollars, although 
it is unconstitutional as to the addi- 
‘tional fee provided; the initial fee 
having a reasonable connection with 
the services rendered, and not being 
‘unconstitutional as a denial or sale 
of justice in violation of Const. art 
1 § 22. Malin v. La Moure County, 
145 N.W. 582, 27 N.D. 140, 50 L.R.A. 
N.S. 997, Ann.Cas.1916C 207. (5) Act 
Mareh 6, 1909 (L. [1909] ec 14 art 7), 
creating a county Superior court in 
certain counties, and by § 2 confer- 
ring jurisdiction on the superior 
courts in misdemeanor cases, is not 
invalidated as to such section by the 
invalidity of § 6, providing that mis- 
demeanor cases be tried by a jury of 
‘six instead of twelve. Ex p. Spur- 
lock, °124 P. 983, 83) OK). 225; “Ex \p. 
RAD at 24 P1983. 430 OK. 2245s x pe 
Lightle, 124 P. 983, 33 Okl. 223; Ex 
p. Anderson, 124 P. 980, 33 Okl. 216. 
(6) Act of territorial legislature (L. 
[1897] ¢ 15 § 11), prescribing the fees 
to be charged by the territorial dis- 
trict clerks, void as to them because 
they were federal officers, was not 
void as to probate judges who were 
thereby directed to charge the fees 
prescribed for district clerks. Ft. 
Smith, ete. R. Co. v. Black, 165 P. 
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by unconstitutional provisions therein which are not 
so connected with the valid part that their elimi- 


nation would leave the act incomplete and unen- 


Acts | forceable.** 


174, 63 Okl. 293. 


55. Ala.—State v. Roden, 
657, 15 Ala.App. 385. 


Cal.—Robert v. San Francisco Po- 
lice Ct., 82 P. 838, 148 Cal. 131. 


Fla.—State v. Hilburn, 69 So. 784, 
70 Fla. 55. 


Ill.—F rackelton vy. Masters, 94 N.F. 
124, 249 Ill. 30; Peo. v. Olsen, 68 N. 
E. 376, 204 Ill. 494; Peo. v. Knopf, 64 
N.E. 842, 1127, 198 Ill. 340. nea 


Ind.—Griffin v. State, 22 N.E. 7, 119 
Ind. 520. 


Mich.—Atty.-Gen. v. Loomis, 105 N. 
W. 4, 141 Mich. 547. 3 


N.Y.—Peo. v. Upson, 29 N.Y.S. 615, 
79 Hun 87, 9 N.Y.Cr. 295 [aff 42 N.E. 
G2 a SING Nes tL Olle 


Ohio.—State v. Templeton, 14 Ohio 
N.P.N.S. 567. 


Okl.—In re Seventh Judicial Dist. 
Counties, 98 P. 557, 22 Okl. 435. 


Wis.-—State v. Hinkel, 129 N.W. 393, 
144 Wis. 444. 


[a] Conferring or taking away ju- 
risdiction.—(1) Local Acts (1915) p 
436, abolishing justices of the peace 
in a certain precinct and establishing 
an inferior court with the same ju- 
risdiction, together with certain ad- 
ditional powers, violates Const. (1201) 
§ 168, to the extent it confers such 
additional powers, and is entirely void 
(response of supreme court to certi- 
fied question). State v. Roden, 73 So. 
657, 15. Ala.App. 385. (2) Act June 
14, 1909 (Hurd Rev. St. [1909] c¢ 37 
§§ 239f-239k), attempting to extend 
the jurisdiction of probate and coun- 
ty courts to the administration of tes- 
tamentary trusts, in so far as it re- 
lated to probate courts being an at- 
tempt to vest such courts with an un- 
constitutional jurisdiction, and this 
being one of the controlling purposes 
for the act, it was void in toto. 
Frackelton v. Masters, 94 N.E. 124, 
249 Ill. 30. (3) Sess. Acts (1920) ec 
48, amending St. (1915) § 1020, subs 
1, 4, 6, 7, by changing the names of 
the chancery branches of the circuit 
courts having seven judges, and re- 
quiring the assignment of all actions 
and proteedings for divorce or ali- 
mony to the chancery branch, domes- 
tic relations division, and all other 
causes cognizable in chancery to the 
chancery branch, general division, 
and providing for reassignment of 
causes from one division to another 
except where the custody and main- 
tenance of children is involved, is in- 
valid aS a whole, in view of uncon- 
stitutionality of that portion of the 
statute taking jurisdiction in juvenile 
proceedings from county court and 
conferring jurisdiction on the cireuit 
court; the main purpose of the stat- 
ute being to confer jurisdiction in 
such cases on the cireuit court, in 
view of Sess, Acts (1920) ec 70. Neut- 
eer v. Williams, 230 S.W. 942,-191 Ky. 


[b] An act conferring jurisdiction 
beyond proper territorial limits is 
wholly void, where the designation 
of territory is entire. Peo. v. Upson, 
29 _N.Y.S.. 615, 79 Hun 87, 9 N.Y.Cr. 
295 [aff 42 N.E. 725, 147 N.Y. 716]. 


[ec] Abrogating term of office.— 
The provision of L. (1897) e 439, ab- 


73 So. 


So it has been held that an act au- 
thorizing the removal for drunkenness of “any offi- 


rogating the existing term of office of 
a justice of the peace and that pro- 
viding the time for the election of 
the successor in office were interde- 
pendent, and the entire act falls. 
Peo. v. Treacy, 61 N.Y.S. 288, 46 App. 
Diy. 216. : 


[d] Requiring approval of act by 
popular vote.—As Private Acts (1923) 


ce 408 § 20, undertaking to provide a. 


eircuit court with criminal jurisdic- 
tion provides (§ 20) that the act 
should take effect if indorsed by pop- 
ular vote, the entire act is invalid, as 
the various provisions of the act are 
interdependent, and there can be no 
elision, and this notwithstanding a 
further provision of the act that, if 
any part of it should be declared in- 
valid, it should not affect the valid- 
ity of the act as a whole. Arthur v. 
State, 256 S.W. 437, 148 Tenn. 434. 

fe] Law reporting.—The provi- 
sions of an act creating a new sys- 
tem of law reporting in which the 
judges shall prepare the syllabi have 
been held to be so interdependent 
that the unconstitutionality of the 
requirement as to the syllabi renders 
the whole act void. Griffin v. State, 
22 N.E. 7, 119 Ind. 520. See general- 
ly Reports 64 C.J. p 678 


[f] Special legislation—An act 
providing that the governor may de- 
clare special holidays on which the 
courts shall be open for the trans- 
action of all judicial business, except 
the trial of an action based on a con- 
tract for the direct payment of mon- 
ey, is void in its entirety, as the ex- 
ception is void on account of being 
special legislation, and it is an inte- 
gral part of the act. Diepenbrock v. 
Sacramento County Super. Ct., 95 P. 
1121, 153 Cal. 597. See generally Hol- 
idays 22’ C.J. p.761. ‘ 

56. Generally see States § 93 et 
seq. ' 

57. Ark.—Ft. Smith Dist. v. Eber- 
le, 188 S.W. 821, 125° Ark. 350. 


Ky.—State. Ins. Bd. y. Greene, 213 
S.W. 218, 185 Ky. 190. 
La.—State vy. People’s Slaughter 


House, ete., Co., 15 So. 408, 46 La.Ann. 
LOSTE ; 


Nev.—Pitt v. Scrugham, 195 P. 
1101, 44 Nev. 418. 
N.J.—State v. Kelsey, 44 N.J.Law 


1; Paterson R. Co. v. Grundy, 26 A. 


788, 51 N.J.Eq. 213. 


Tex.—Neff v. Elgin, (Civ.App.) 270 
S.W. 873. ‘ ee 


Vt.—Sabre v. Rutland R. Co., 85 A. 
698, 86 Vt. 347, Ann.Cas.1915C 1269. 


Wash.—State v. Clausen, 182 P. 
610, 107 Wash. 667. 


Wis.—State v. Lloyd, 139 N.W. 514, 
152 Wis. 24, Ann.Cas.1914C 415. 


_ [a] Ylustration—An act requir- 
ing the secretary of state to furnish 
copies of the laws to certain news- 
yapers is not rendered invalid in toto 
by an unconstitutional provision re- 
ducing the compensation to be paid 
to the secretary for furnishing such 
copies below what it was when he 
took the office. State vy. Kelsey, 44 
N.J.Law 1. 


{[b] Conferring invalid powers.— 
(1) If L. (1906) No. 126 confers pow- 
ers on board of railroad commission- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cer in the state” having duties to perform under 
the. act, conceding it to be invalid as to district 
judges, can nevertheless be sustainetl as to prose- 
euting attorneys, although the invalid part cannot. 
be separated from the rest of the act by striking out 
any particular word, phrase, or section,®® especially 
in view of another clause providing that the inva- 
lidity of any provision shall not affect the validity 


ers which cannot be conferred on an 
administrative body under the consti- 
tutional provision that the depart- 
ments of government shall be kept 
separate, this does not render the 
statute as a whole unconstitutional. 
Sabre v. Rutland R. Co., 85 A. 693, 86 
Vt.. 347, Ann.Cas.1915C 1269. (2) The 
provision of such act authorizing the 
board to compel attendance by con- 
tempt proceedings, if invalid, does 
not render the whole act invalid, in 
view of other provisions for compel- 
ling attendance of witnesses (Sabre 
v. Rutland R. Co., supra); (3) nor is 
such act rendered wholly invalid by 
an invalid provision authorizing the 
board to enforce its decrees by suita- 
ble process issuable by a court of law 
or equity (Sabre v. Rutland R. Co., 
supra). (4) If the act confers on 
the board jurisdiction over matters 
Over which congress thas paramount 
authority, the act is not thereby ren- 
dered invalid in other respects. 
Sabre vy. Rutland R. Co., supra. (5) 
The invalidity of so much of L. (1907) 
e 228, as amended by L. (1909) ¢ 211, 
as confers on the state fire marshal 
judicial power to issue subpcenas 
duces tecum, and punish for contempt 
does not render invalid the remain- 
ing part of the act and subpoenas 
may be issued by judicial officers enu- 
merated in St. (1898) § 4053. State 
v. Lloyd, 139 N.W. 514, 152 Wis. 24, 
Ann.Cas.1914C 415. 


[ec] Industrial code commission.— 
The invalidity of the provision of In- 
dustrial Code Commission Act that 
two members of the legislature shall 
be appointed on the commission does 
not invalidate the entire act, but the 
governor can appoint other citizens in 
place of the legislative members. 
State v. Clausen, 182 P. 610, 107 
Wash. 667. 


[d] Provisions of State Ranger 
Act, as amended by Acts (1919) c 144 
§ 1 (Vernon Civ. St. Annot. Suppl. 
[1922] arts 6754-6766%), that a rang- 
er shall take oath to perform his du- 
ties in accordance with law, is not 
violative of the constitution as pro- 
hibiting a ranger from taking a con- 
stitutional oath, and, if invalid, does 
not invalidate other portions of the 


act. Neff v. Elgin, (Tex.Civ.App.) 
270 S-W. 873. 
[e] Abolishing boards and offices. 


—Acts (1918) c¢ 38, abolishing the 
state insurance board and the offices 
of secretary and attorney therefor, is 
valid and sustainable, despite the un- 
constitutionality of § 2, referring to 
St. § 762d, and attempting to revive 
it after its repeal by Acts (1916) ¢ 
19. State Ins. Bd. v. Greene, 213 S.W. 
218, 185 Ky.-190. 


[f] 
though Acts (1913) p 353 § 10, pro- 
viding for payment for services of 
registrar of vital statistics by the 
county, is invalid under Const. art yi 
§ 28, it being apparent that the legis- 
jature would have passed the act 
without such provisions, the remain- 
der of the act is valid. Ft. Smith 
Dist. v. Eberle, 188 S.W. 821, 125 Ark. 
350. 


Appropriations see infra § 214. 
58. State v. Ross, 228 P. 636, 31 


Compensation of officer.—Al- | 
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ities.®8 


Wyo. 500. 


59. State vy. Ross, supra. 
generally supra § 207. 


60. Westlake v. Merritt, 95 So. 662, 
85 Fla. 28; Davidson v. Hine, 115 N. 
W. 246, 151 Mich. 294, 123 Am.S.R. 
267, 15 L.R.A.N.S. 575, 14 Ann.Cas. 
eR rate v. Brunk, (Mo.) 34 S.W. 


__[a] Where essential feature of act 
is appointment of bureau by govern- 
or, which feature is invalid as inter- 
fering with the right of local self- 
government, the act is void in toto. 
Davidson v. Hine, 115 N.W. 246, 151 
Mich. 294, 123 Am.S.R. 267, 15 L.R.A. 
N.S. 575, 14 Ann.Cas, 352. 


[b] Establishing board of chiro- 
practic examiners.—L. (1919) ¢ 7821 
§ 2, establishing a board of chiro- 
practic examiners, having been de- 
clared unconstitutional, the other sec- 
tions of the chapter regulating the 
practice of chiropractic, defining the 
powers and duties of the board, and 
providing penalties, being dependent 
on § 2 and without it having nothing 
upon which to operate, must also fall. 
yee v. Merritt, 95 So. 662, 85 

a. ; 


[c] Suspension and removal.—In 
a statute authorizing the suspension 
of the state treasurer by the govern- 
or and the removal of the treasurer 
in quo warranto proceedings, the sus- 
pension provisions are not separable 
from the removal provisions. State 
v. Brunk, (Mo.) 34 S.W.(2d) 94. 


And see 


61. Generally see Counties 15 C.J. 
p 380. 
ape Generally see Towns [38 Cyc 
5 { 


63. Generally see Municipal Cor- 
porations 43 C.J. p 1. 


Partial invalidity of act having de- 
fective title see infra §§ 225, 226. 


64. Cal.—Peo. v. Hill, 7 Cal. 97. 


Ga.—Bass v. Lawrence, 52 S.E. 296, 
124 Ga. 75. 


Mich.—Chambers v. Grand Ledge, 
127 N.W. 353, 162 Mich. 344. 


Minn.—State v. Nashwauk, 
N.W. 694, 151 Minn. 534. 


Nev.—State v. Swift, 11 Nev. 128. 


N.Y.—Fort v. Cummings, 36 N.Y.S. 
86, 90 Hun 481. 


N.C.—Rodman-Heath Cotton Mills 
v. Waxhaw, 41 S.E. 488, 130 N.C. 293. 


Tex.—Oak Cliff v. State, (Civ.App.) 
77 S.W. 24 [aff 79 S.W. 1, 97 Tex. 383]. 


Wis.—State v. Tuttle, 9 N.W. 791, 53 
Wis. 45. 


[a] Act amending charter is sub- 
ject to the same rule. Oak Cliff v. 
State, (Civ.App.) 77 S.W. 24 [aff 79 
S.W. 1, 97 Tex. 383]. 


[b] Invalid provision relating to 
licenses does not render the whole in- 
corporation act invalid. State v. 
Swift, 11 Nev. 128. 


[ce] Invalid provisions as to power 
of taxation may be eliminated without 
affecting the other parts of the act. 
Rodman-Heath Cotton Mills v. Wax- 
haw, 41 S.H. 488, 130 N.C. 293. 
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of other provisions.®® 
of such .a statute is invalid, the other parts which 
are dependent on it also fall, and the entire act 
will be declared invalid.®° 

[§ 210] (3) Counties,*! Towns,*? and Municipal- 
The invalidity of some sections does not 
affect. the validity of the remainder of a statute in-’ 
corporating,®* dissolving,®® or altering®® a munic- 
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But where the essential part 


[d] Where part of village charter 
restricting the right to vote at elec- 
tions of officers of said village is un- 
constitutional, but was not the con- 
Sideration for the enactment of the 
other portions of the charter, and the 
latter constitute an effective and suf- 
ficient village charter, they are valid, 
as such. State v. Tuttle, 9 N.W. 791, 
53 Wis. 45. 


Statutes incorporating municipali- 
ties generally see Municipal Corpo-, 
rations § 32 et seq. 


(Tex. Civ. 


65. Bonham v. Fuchs, 
App.) 228 S.W. 1112. 
[a] TIlustration.—The invalidity 


of provisions of Acts 29th Leg. c 134, 
relating to the abolition of corporate 
existence of cities, that a receiver of 
a dissolved city shall not plead limi- 
tations against demands, against the 
city, does not render the other provi-' 
sions invalid. Young v. City of Col-- 
orado, (Tex.Civ.App.) 174 S.W. 986. 


66. Cal.—Peo. v. Hill, 7 Cal. 97. 


Ga.—White v. Atlanta, 68 S.E, 103, 
134 Ga. 532. 


Ill.—Peo. v. Rock Island, 111 N.E. 
res) beer 27 (a a De Ss < 


Md.—McGraw yv. Merryman, 104 A. 
540, 133 Md. 247. c 


Mich.—Smith v. Saginaw, 45 N.W. 
964, 81 Mich. 1238. 


Mo.—Hislop v. Joplin, 157 S.W. 625, 
250 Mo. 588. 


[a] Consolidation.—The fact that 
an act consolidating two cities au- 
thorizes and makes it the duty of the 
council of the consolidated city to is- 
sue bonds to raise money to purchase 
a site for and erect a city hall, and 
provides that this requirement shall 
not be abrogated without the assent 
of a majority of the aldermen, and 
shall be construed as in the nature of 
a contract between the two cities, if 
unconstitutional, does not affect the 
validity of the balance of the act. 
Smith v. Saginaw, 45 N.W. 964, 81 
Mich. 123. 


[b] Election in remaining portion 
of county.—An error in the act con- 
solidating the city and county of San 
Francisco which defeats the first 
election held under it in that portion 
of the original county excluded from 
the consolidation is not of itself suf- 
ficient to warrant a decision that the 
whole act is unconstitutional. Peo. 
VAC @alvgsa. 


[ec] Annexing territory.—(1) That 
a statute providing for annexation of 
territory to a city inaccurately stated 
the corporate name of a railroad com- 
pany whose right of way forms for a 
short distance one boundary of the 
extended limits, but so names it that 
it may be readily recognized and lo- 
cated, would not render the entire 
statute void. White v. City of Atlan- 
ta, 68 S.E. 103, 1384 Ga. 532. (2) The 
invalidity of the proviso in Rev. St. 
(1899) § 5752, providing that mayor 
and council, with consent of a major- 
ity of the legal voters, shall have 
power to extend the limits of the city 
provided that agricultural and pas- 
ture lands in excess of forty acres 
shall be exempt from taxation for 
city purposes, etc., does not render 
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ipality, or classifying cities and towns,®’ or relat- 
ing to the government and powers of municipali- 
ties,°® or to the appointment or election, removal 


STATUTES 


or compensation of officers thereof,®® if the invalid | - 


the whole act void. Hislop v. City of 
Joplin, 157.S.W. 625, 250 Mo. 588. 


67. Gilbert v. Paducah, 72 S.W. 
816, 115 Ky. 160, 24 Ky.L. 1998; State 
v. Baker, 44 N.E. 516, 55 OhioSt. 1. 


[a] Invalid exception.—If, in the 
formation of a class of municipal cor- 
porations an invalid exception is 
made, the exception alone will be 
treated as invalid, and the class sus- 
tained, where that will most likely 
give effect to the prevailing purpose 
of the legislature. State v. Baker, 44 
N.E. 516, 55 OhioSt. 1. 


[b]. Transfer of cities from one 
class to another.—Although so much 
of St. § 3264, relative to transfer of 
cities of the third class to another 
class as provides for transfer by the 
circuit courts is void, the part pro- 
viding for the future government of 
the transferred city and the rights of 
existing officers is valid. Gilbert v. 
Paducah, 72 S.W. 816, 115 Ky. 160, 24 
Ky.L. 1998. 


68. U.S.—Joslin Mfg. Co. v. Provi- 
dence, 43 S.Ct. 684, 262 U.S. 668, 67 
L.fid. 1165 [aff 114 A. 185, 44 R.I. 31]. 


Ga.—Wilson v. Augusta, 141 S.EH. 
412, 165 Ga. 520. 


La.—Gretna v. Bailey, 75 So. 491, 
141 La. 625, Ann.Cas.1918E 566. 


Miss.—Jackson v. State, 59 So. 873, 
102 Miss. 663, Ann.Cas.1915A 1213. 


Mont.—Dunn v. Great Falls, 31 P. 
1017, 13 Mont. 58. 


N.Y.—Skaneateles Water Works v. 
Skaneateles, 55 N.E. 562, 57 N.E. 1124, 
161 N.Y. 154, 658,46 L.R.A. 687. 


Tenn.—Clay v. Buchanan, 36 S.W. 
(2a) 91, 162 Tenn. 204. f 


-Tex.—O’Brien v. Amerman, 247 
S.W..270, 112 Tex. 254 [aff (Civ.App.) 
233 S. VW. 1016]. 


Va.—Narrows v. Giles County, 105 
Si. 82, 128 Va. 572. 


~W.Va.—Fairmont Wall Plaster Co. 

v. Nuzum, 102 S.E. 494, 85 W.Va. 667; 
Anderson v. Bowen, 89 S.E. 677, 78 
W.Va. 559 


Wis.—State v. Canavan, 145 N.W. 
44,155 Wis. 398. 


Wyo.—State v. Sheldon, 213 P. 92, 
29 Wyo. 233. 


[a] Authorizing cit 
water to water companies.—The pro- 
visions of Rhode Island L. (1915) e 
1278, permitting the city of Provi- 
@ence to furnish water to water com- 
panies for use within the drainage 
area of the water which it is thereby 
authorized to take, is separable, and 
its constitutionality need not be con- 
sidered, until some attempt is made 
to carry it into effect. Joslin Mfg. 
Co. v. Providence, 43 S.Ct. 684, 262 
U.S. 668, 67 L.Ed. 1165 Jaff 114 A. 
185, 44 R.I. 31). 


[b] Authorizing unconditional in- 
debteAness.—An act authorizing bond- 
ed indebtedness beyond the amount 
allowed by the constitution is void 
only as to the excess. Dunn v, Great 
Falls, 31 P. 1017, 13 Mont. 58. 


[c] Forbidding city to furnish wa- 
ter to nonresidents except manufac- 
turing plants.—Pven if the exception 
to Spec. L. (1905) p 87 c 6 § 252, deny- 
ing power to a city to grant the use 
of any public utilities operated by it 
to any one living beyond the limits 


to furnish 


of the city, except to manufacturing 
plants, be unconstitutional, the por- 
tion remaining being camplete in it- 
self, and capable of execution in ac- 
cordance with the legislative intent, 
must be sustained. Sturgeon v. 
Fas, 122 S.W. 967, 58 Tex.Civ.App. 
102. 


{d] Establishing commission form 
of government.—(i) If in L. (1912) 
e 120, providing for a commission 
form of city government, § 7 requirry 
ing voters to vote for as many candi- 
dates as there are officers to be elect- 
ed, and § 23 requiring candidates for 
office to reside in the city three years, 
are unconstitutional, they do not af- 
fect the balance of the act. Jackson 
v. State, 59 So. 873, 102 Miss. 663, Ann. 
Cas.1915A 1213. (2) The provision of 
L. (1909) ¢c.448 ¢St. [1911] § 925m— 
308, 1), providing for the adoption of 
a commission form of government 
thereunder, that a city at the end of 
six years might abandon the commis- 
sion form and go back to its old char- 
ter, if invalid, had nothing to do with 
the commission form of government, 
and would not invalidate the entire 
act. State v. Canavan, 145 N.W. 44, 
156 Wis./398." (8): Th (1927) xe: =139, 
providing that municipalities of one 
thousand or more may adopt the com- 
mission manager form of government 
if applied to towns existing under 
Comp. St. (1920) ce 125 (§§ 1727-1780), 
having a population of not less than 
one hundred and fifty, it would not 
operate uniformly throughout that 
class, but only on those towns of 
more than one thousand, to which it 
would grant powers not held by other 
towns of less population, which would 
ke contrary to Const. art 13 § 1, but 
it may be sustained and enforced as 
to first-class cities and cities under 
special charters, classes to which it 
can be applied without such conflict 
with the constitution. State v. Shel- 
don, 213 P. 92, 29 Wyo. 233. 


Cross references: 


Establishment of schools or school 
districts see infra § 211. 


Licenses see infra § 220. 
Public: 
eS ea appropriations see infra 


Improvements and assessments 
therefor see infra § 213. 


Taxation see infra § 215. 


69. Ariz.—Pinal County v. Lewis, 
194 PHev109d 22 “Ariz. Ales. 


Ark.—MecClendon  v. 
HAY of Health, 216 S.W. 


Cal.— Willman vy. Powell, 
1029, 91 Cal.App. 1. 


Fla.—State v. Smith, 101 So. 350, 88 
Fla. 151; State v. Shepard, 93 So. 667, 
84 Fla. 206. 


Ill.—Peo. v. Hazelwood, 6 N.E. 480, 
LLG TN. SL9. 


Ind.—State v. Blend, 23 N.E. 511, 
121 Ind. 514, 16 Am.S.R. 411. 


Kan.—State v. Martin, 126 P. 1080, 
87 Kan. 817. 


Ky.— Baker v. Combs, 239 S.W. 56, 
194 Ky. 260. 


Me.—Lemaire v. Crockett, 
302, 116 Me. 263. 


Mich.—Wattles v. Upjohn, 179 N.W. 
335, 211 Mich. 514; Kopezynski v. 


Hot Springs 
289, 141 Ark. 


266 P. 


101 A. 


provisions can be eliminated and the remainder be 
given effect in accordance with the legislative in- 
tent. The sanfe rule applies to acts organizing‘? 


aye * 


Schriber, 161 N.W. 238, 194 Mich. 553; 
Peo. v. Mahaney, 13 Mich. 481. 


Miss.—Moore v. Tunica County, 107 - 


So. 659, 143 Miss. 821 [motion to cor- 
rect judgment overr 108 So. 900, 143 
Miss. 839]. 


Mo.—State v. St. Louis, 2 S.W.(2d) 
713, 318 Mo. 870. 


N.J.—Fagan v. Payen, 59 A. 568, 
75 N.J.Law 851 [rev 57 A. 469, 70 N.J. 
Law 341]; New Brunswick v. Fitz- 
gerald, 8 A. 729, 48 N.J.Law 457. 


N.Y.—Peo. v. Kenney, 96 N.Y. 294; 
Demarest v. New York, 74 N.Y. 161 
{aff 11 Hun 19]; Brennan vy. New 
York, 107 N.Y.S. 150, 122 App.Div. 480. 


Ohio.—Cincinnati _v. Cincinnati St. 
R. Co., 1 OhioS.&C.P. 591, 31 Cine.L. 
Bul. 308. 4 


Pa.—Com. v. Coleman, 9 Pa.Co. 90. 


Tex.—White v. Fleming, (Civ.App.) 
242° SW 98: 


Va.—Martin v. Commonwealth, 102 
S.E. 724, 126 Va. 603 [den reh 102 S.E. 
77, 126 Va. 603]. 


Wyo.—State v. Sheldon, 213 P. 92, 
29 Wyo. 233. 


[a] Establishing municipal hous- 
ing commission.—A charter provision 
for the appointment of directors from 
largest bondholders held not to in- 
validate the entire article establish- 
ing a municipal housing commission, 
even if invalid as imposing property 
qualification to hold office. Willmon 
v. Powell, 266 P. 1029, 91 Cal.App. 1. 


[b] Fixing term of irrigation or 
drainage district officers.—(1) Al- 
though § 20 of Acts 29th Leg. c 122 
violates Const. art 16 § 30, in that it 
fixes the term of office of the board 
of directors of irrigation districts at 
four years, the other provisions of the 
act are not so dependent on, or con- 
nected with, a provision fixing the 
terms of office as to render them in- 
valid. White v. Fahring, (Tex.Civ. 
App.) 212 S.W. 193. (2) As the pro- 
vision in L. (1911) ec 168 § 6, fixing 
term of office of supervisors of drain- 
age district at five years, is void as 
violating Const. art 15 § 2, tenure is 
not in fact fixed, and office is held sub- 
ject to appointing power, so that in- 
valid part does not render whole act 
void. State v. Bismarck Drain. Dist. 
No. 1, 171 P. 634, 102 Kan. 575. ‘ 


[ec] Civil service laws.—A charter 
provision granting soldiers and sail- 
ors preference in civil service exami- 
nations is valid, even though clause 
relating to examination grade requir- 
ed of them is invalid. Cook v. Mason, 
283 P. 891, 103 Cal.App. 6. 


[a] Disconnected provision relat- 
ing to date of election does not inval- 
idate the remainder of the act. Peo. 
v. Hazelwood, 6 N.E. 480, 116 Ill. 319. 


{e] Conferring invalid power of 
removal. An act providing for the 
removal of a police commissioner by 
the mayor or the governor, although 
unconstitutional in conferring power 
of removal on the governor, is not 


invalid in toto, since the remainder _ 


of the act may be given effect consist- 
ent with the legislative intent. Peo. 
v. Coler, 76 N.Y.S. 205, 71 App.Div. 
584 [aff 65 N.H. 956, 173 N.Y. 103]. 


Municipal officers generally see Mu- 
nicipal Corporations §§ 971-1249. 


70. Carleton v, Peo., 10 Mich. 250; 
Hatten v. Bond, 73 So. 612, 112 Miss: 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 
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or classifying’? counties, creating 


tricts or divisions therein,’? providing for the re- 
moval of county seats,’* discontinuing township 
organizations,’* extending territory of towns,*® or 
relating to the government and powers,’® or to the 


590; State v. Snyder, 219 P. 735, 30 
Wyo. 287 [reh den 225 P..1102, 31 
Wyo. 333]. 


[a] MIllustrations.—(1) L. (1916) c 
527, providing for the creation of 
Stone County, is not unconstitutional 
for the reason that § 16 denies public 
trial by jury in the county of the of- 
fense in violation of Const. (1890) § 
26, since if such is the fact, such sec- 
tion can be lifted from the act which 
is otherwise valid. Hatten v. Bond, 
73 So. 612, 112 Miss. 590. (2) Nor is 
such statute invalid, although § 14 
requires Stone County to take up con- 
tracts of Harrison County, such sec- 
tion being capable of being lifted 
from the act, which is otherwise val- 
id. Hatten v. Bond, supra. 


[b] Curative act.—The main pur- 
pose of L. (1923) c 21, was to validate 
the defective organization under L. 
(1921) e 58, of Teton county, and if 
the legislature had an additional pur- 
pose to correct the description so as 
to exclude certain territory and could 
not do so in the manner attempted, 
the whole curative act would not he 
void but valid, so far as it affects the 
main purpose. State v. Snyder, 219 
P. 735, 30 Wyo. 287 [reh den 225 P. 
1102, 31 Wyo. 333]. 


Creation and alteration of counties 
generally see Counties §§ 4-44. 


71. State v. Southern, 177 S.W. 640, 
265 Mo. 275. 


72. State v. High, 130 P. 611, 14 
Ariz. 429; Sallee v. Dalton, 213 S.W. 
762, 188 Ark. 549; Conway v. Miller 
County, etc., Bridge Dist., 188 S.W. 
822, 125 Ark. 325. 


[a] Redistricting county.—The 
unconstitutionality of L. (1912) ¢ 42 
§ 1, approved May 16, 1912, amending 
Civ. Code (1901) par 948, so as to di- 
rect county supervisors to redistrict 
their counties into precincts and to 
abolish the terms of all justices of the 
peace, does not render unconstitution- 
al § 2, amending Civ. Code (1901) par 
1051, providing one justice for each 
precinct, since the paragraphs are dis- 
tinct and independent. State v. High, 
130 P. 611, 14 Ariz. 429. 


[b] Improvement districts.—In L. 
(1915) p 617, creating an improvement 
district, a provision that the county 
court of Miller County may take over 
the highways and bridge constructed 
by the improvement district under the 
act, and maintain them, being at the 
option of the county, is not essential 
to the validity of the statute as a 
whole. Conway v. Miller County 
Highway, etc., Dist., 188 S.W. 822, 125 
Ark. 325. 

School districts see infra § 211. 


73. Lee v. Tucker, 60 S.E. 164, 130 
Ga. 43; Lindsay v. Allen, 82 S.W. 171, 
112 Tenn. 637; Bouldin v. Lockhart, 
3 Baxt. (Tenn.) 262; Harrell v. Lynch, 
65 Tex. 146. 


Generally see Counties §§ 66-90. 


74, State v. Ducan, 175 S.W. 940, 
265 Mo. 26, Ann.Cas.1916D 1. 


75. Ham v. State, 47 So. 126, 156 
Ala. 645. 

[a] Tlustration—The invalidity 
of a provision that a certain town 
shall not be required to keep in repair 
county bridges located within describ- 


ed territory which is sought to be 


annexed to the town does not affect 
the validity of so much of the act as 
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or altering dis- 


provides for an extension of the ter- 
ritory of the town so as to include the 
territory described. Ham v. State, 47 
So. 126, 156 Ala. 645. 


76. State v. Hackmann, 205 S.W. 
12, 275 Mo. 534; Clay v. Buchanan, 
36 S.W.(2d) 91, 162 Tenn. 204. 


Cross references: 
Public: 


Funds, expenditures, and appropria- 
tions see infra § 214. 


Improvements see infra § 213. 
eae and school districts see infra 
Taxation see infra § 215. 


77. Ala.—State v. Bowles, 116 So. 
662, 217 Ala. 458; Dunn vy. Dean, 71 
So. 709, 196 Ala. 486. 


Ark.—Cone y. Garner, 3 S.W.(2d) 
1, 175 Ark. 860, 


Cal.—Jones v. De Shields, 
137, 187 Cal. 331. 


Tll.— Helliwill v. Sweitzer, 115 N.E. 
810, 278 Ill. 248. 


Ind.—Henderson v. State. 86 N.E. 
257, 137 Ind. 552, 24 L.R.A. 469. 


Kan.—State v. Martin, 126 P. 1080, 
87 Kan. 817. 


Ky.—Kirschdorfer v. Touchen, 264 
S.W. 766, 204 Ky. 366, 40 A.L.R. 801. 


Mich.—Hunt v. Buhren, 94 N.W. 
589, 183 Mich. 107. 


Mo.—Davis v. Jasper County, 300 
S.W. 493, 318 Mo. 248; State v. Mc- 
Elroy, 274 S.W. 749, 309 Mo. 595. 


Neb.—Allen vy. Kennard, 116 N.W. 
63, 81 Neb. 289. 


Nev.—Turner y. Fish, 9 P. 884, 19 
Nev. 295. 


N.J.—Smith v. Monmouth County, 
135 A. 678, 5 N.J.Mise. 153 [aff 138-A. 
923, 104 N.J.Law 185]; State v. Cor- 
rigan, 60 A. 515, 72 N.J.Law 64; Ross 
v. Essex County, 538 A. 1042, 69 N.J. 
Law . 143; 
Tp., 34 A. 1008, 59 N.J.Law 106 (act 
conferring certain powers on govern- 
ing board of townships). 


N.Y.—Matter of Carboy, 27 Hun 84. 


Ohio.—State v. Harvey, 8 OhioCir. 
Ct. 509, 4 OhioCir.Dec. 227. 


Pa.—Reber’s Pet., 21 Pa.Dist. 4. 


S.C.—State v. Burns, 52 S.E. 960, 73 
S.C. 194. 


Tenn.—State v. 
480, 113 Tenn. 561. 


[a] Power'of appointment.—That 
provision in St. § 1850, and § 1851b 
subs 6, and the amending act of 
1924, providing for appointment of 
officers and employees respectively by 
county judge and two commissioners 
after fifteen days’ deadlock in fiscal 
court, is valid and independent, and 
will stand notwithstanding unconsti- 
tutionality of provision vesting in two 
commissioners power to. transact 
business of court after fifteen days’ 
deadlock. Kirchdorfer v. Tincher, 264 
S.W. 766, 204 Ky. 366, 40 A.L.R. 801. 


[b] Invalid provisions extending 
term of office of an incumbent during 
his term do not invalidate other pro- 
visions relating to the beginning and 
duration of the term. Hunt v. Buhrer, 
94 N.W. 589, 133 Mich. 107; State v. 
Harvey, 8 OhioCir.Ct. 599, 4 OhioCir, 
Dec. 227. 


202 P. 


Trewhitt, 82 S.W. 


McCullough v. Franklin. 
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offices, terms of office, and officers or employees’? of 
counties or townships. 
invalid parts of statutes relating to the organization, 
alteration, or dissolution of counties, towns, or mu- 
nicipalities,** or to their government, powers, or 


But where the valid and 


[ce] County freeholders’ charter 
omitting a provision for the regula- 
tion of deputyships in county offices 
by ordinance of the county board of 
supervisors as required by Const. art 
11 § 74%, is not rendered invalid as a 
whole thereby. Jones v. De Shields, 
2022P 587 P1871) Cals 33d. 


[d] Pensions.—The fact that the 
senate refused to pass in its original 
form Hurd Rev. St. (1915-1916) ¢ 
34 § 157, providing county employees’ 
pension, is no reason to conclude that 
the act should have been held void in 
toto, because invalid in part. Helli- 
nee v. Sweitzer, 115 N.H. 810, 278 Il. 


[e] Statute relating to salaries of 
county assessors and deputies is not 
affected by a section thereof which is 
invalid as a delegation of legislative 
powers. Cone v. Garner, 3 S.W.(2d) 1, 
175 Ark. 860. 


[f{] That statute classifying coun- 
ties to determine salaries of officers 
is void as to the recorder of deeds 
does not impair its validity as to pros- 
ecuting attorneys and circuit clerk. 
Davis v. Jasper County, 300 S.W. 493, 
318 Mo. 248. 


[g] Consolidation of offices.—Spec, 
Acts (1923) No. 125 § 3, relating to 
annexation of office of county tax col- 
lector to county treasurer’s office, are 
separable from other provisions of 
the act, and its invalidity does not 
affect validity of other portions of 
act, in view of § 21. Marshall v. Hol- 
land, 270 S.W. 609, 168 Ark. 449. 


Cross references: ; 
County boards and officers generally 
see Counties §§ 92-215. 
School officers see infra § 211, 


Township officers generally see Towns 
[38 Cye 620]. 


78. Cal.—Elder v. Doss, 202 P. 144, 
187 Cal. 415. 


Colo.—Valverde yv. Shattuck, 34 P. 
947, 19 Colo. 104, 41 Am.S.R. 208. 


Fla.—State v. Stark, 18 Fla. 255. 


La.—State v. Sanders, 57 So. 924, 
130 La. 272. F 


Mich.—Atty.-Gen. v. 
N.W. 446, 129 Mich. 630. 


N.Y.—Peo. v. Kennedy, 139 N.Y.S. 
896, 154 App.Div. 558 [aff 138 N.Y.S. 
581, 78 Misc. 402, and aff 10% N.H. 
442, 207 N.Y. 5383, Ann.Cas.1914C 
616]. : 


Oh.—State v. Pugh, 1 N.E. 439, 43 
OhioSt. 98. 


Granlish, 89 


Pa.—Jenks Tp. Poor Dist. v. Shef- 
field Tp. Poor Dist., 19 A. 1004, 135 
Pa. 400. 


Tenn.—Jones v. Memphis, 47 S.W. 
138, 101 Tenn. 188. 


Tex.—Cummins vy. . Gaston, 
App.) 109 S.W. 476. 


Wis.—State v. Thompson, 137 N.W. 
20, 149 Wis. 488, 43 L.R.A.N.S. 339, 
Ann.Cas.1913C 774. 


fa] Where unconstitutional provi- 
sions are so numerous that the court 
cannot say that the legislature would 
have passed the act with those pro- 
visions left out the whole act wili be 
declared void. Malone v. Williams, 
103 S.W. 798, 118 Tenn. 390, 121 Am. 
S.R. 1002. 


[b] Referendum provisions (1) of 
Act (1910) No. 77, creating the parish 


(Civ. 


\ 
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liabilities,7® or to the appointment or election, term 
of office, or compensation of county or municipal 


of Jefferson Davis, if unconstitution- 
al, are so inseparably connected with 
the rest of the act as to invalidate 
the whole statute. State ¥. Sanders, 
BT So. 927, 130 La. 279; Statte v. San- 
fers, 57 So. 924, 1380 La. 272. (2) In 
the Bronx County Act, creating the 
territory of the Bronx borough into a 
separate county, the invalidity of § 16, 
providing that the act should be in- 
operative unless a majority of the 
votes cast in the county should be in 
its favor, affects a substantial part of 
the act, and renders the whole act un- 
constitutional. Peo. v. Kennedy, 139 
N.Y.S. 896, 154 App.Div. 558 [aff 138 
N.Y.S. 581, 78 Misc. 482, and aff 101 
B61 442, 207 N.Y. 538, Ann.Cas.1914C 


[ec] Legislative scheme for adding 
territory to a city, embodied in sev- 
eral statutes passed contemporane- 
ously, providing among other things, 
for sewers and waterworks, and which 
would not have been passed had an 
unconstitutional provision not been 
inserted exempting the added terri- 
tory from taxation of a certain kind 
for a certain period, must fail with 
Such unconstitutional provision, the 
statute being void in toto. Jones v. 
Memphis, 47 S.W. 138, 101 Tenn. 188. 


[d] Formation of new counties.— 
It cannot be assumed that the acts for 
formation of new counties (St. [1907] 
p 275 § 1, amended by St. [1909] 
§ 1) would have been passed 
without the provision thereof that no 
new county shall be formed which 
Shall reduce the area of an existing 
county to less than one thousand two 
hundred square miles, and so, if such 
condition is not valid, the whole of 
such acts is void, and there is no gen- 
eral law for the formation of new 
counties as is necessary under Const. 


art 11 § 3. Elder v. Doss, 202 P. 144. 
187 Cal. 415. 
[e] Act organizing districts with- 


in counties.—(1) Where a provision in 
a special law creating an independent 
school district was void as making a 
preéxisting bonded indebtedness of a 
city included in the new district a 
charge upon taxpayers of the new 
district who were not originally liable 
for its payment because not residents 
of the city, the whole act was ren- 
dered invalid thereby, in the absence 
of any means of determining that the 
legislature would have formed the 
new district at all without making the 
disposition that was made of the in- 
debtedness. Cummins v. ‘Gaston, 
(Tex.Civ.App.) 109 S.W. 476. (2) An 
act which provides for making each 
county a single poor district, and 
which is intended to operate as a 
whole, cannot be held to be in part 
constitutional and in part unconstitu- 
tional. Jenks Tp. Poor Dist. v. Shef- 
aN Tp. Poor Dist., 19 A. 1004, 135 Pa. 
D . 


{f] Dissolution and reincorpora- 
tion acts.—(1) Rev. St. Tex. (1895) 
art 616 (Acts 24th Leg. c 109 § 4), in 
so far as it imposes the settlement of 
affairs of a dissolved municipal corpo- 
ration on the county commissioners, 
having been held unconstitutional the 
whole act was. void. Ringling v. 
Hempstead, 193 F. 596, 113 C.C.A. 464. 


‘(2) Where the reincorporation feature 


of an act is unconstitutional, the pro- 
visions for dissolution fall with it. 
State v. Stark, 18 Fla. 255. (3) Like- 
wise a statute contemplating the dis- 
solution of incorparated towns and 
cities, for the puipose of annexing 
their territory to another city, is void 
if a provision therein for determining 
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such action by the vote of the taxpay- 
ers is unconstitutional. Valverde v. 
Shattuck, 34 P. 947, 19 Colo. 104, 41 
Am.S.R. 208. 


[g¢] Redistricting city.—As it -is 
highly improbable that the general 
assembly would have enacted the pro- 
visions of an act for the redistricting 
of a city without the further provi- 
sions for the appointment of a board 
of control, the unconstitutionality of 
the latter provision renders the whole 
act invalid. State v. Pugh, 1 N.E. 439, 
43 OhioSt. 98. ' 


[h] Amendment of charter relat- 
ing to representation of city on board’ 
of county commissioners.—Atty.-Gen. 
Ne Granlish, 89 N.W. 446, 129 Mich. 

0. 


[i] Invalid provision as to taxes.— 
Private Acts (1917) ¢ 753, granting a 
charter to Smithville, is void as a 
whole, in that § 1 thereof, a provision 
of vital importance, provides, con- 
trary to Const. art 2 §§ 28, 29, as to 
taxes throughout the state being uni- 
form, that not more than one acre of 
lands included within boundary and 
used for farming purposes shall be 
taxable. Allen v. Smithville, 205 S.W. 
124, 140 Tenn. 418. 


79. Ala.—Wilkinson v. 
So. 56, 200 Ala. 279. 


Ark.—Nixon vy. Allen, 234 S.W. 45, 
150 Ark. 244. 


Ga.—Futrell v. George, 69 S.H. 182, 
135: Ga. 265. 


Ill.—Peo. v. Rock Island, 111 N.E. 
291, 271 Ill. 412. 


Ind.—Keane v. Remy, 168 N.E. 10. 


Ky.—Felts v. Linton, 289 S.W. 312, 
217 Ky. 305. 


La.—Gretna v. Bailey, 75 So. 491, 
141 La. 625. 


N.Y.—Cleveland v. City of Water- 
town, 165 N.Y.S. 305, 99 Misc. 66 [aff 
166 N.Y.S. 286]. 


Tex.—Amarillo v. Tutor, (Commn. 
App.) 267 S.W. 697 [aff (Civ.App.) 244 
S.W. 632]. 


Wis.—State v. Thompson, 137 N.W. 
20, 149 Wis. 488, 43 L.R.A.N.S. 339, 
Ann.Cas.1918C 774. 


[a] Government of municipalities; 
abandonment of commission form.— 
Acts (1915) p 770, as to abandonment 
by cities of the commission form of 
government, but providing that it 
shall not apply to cities of thirty-five 
thousand or over, cannot be held void 
as to the exception, -and otherwise 
valid. Wilkinson v. Stiles, 76 So, 45, 
200 Ala. 279. 


[b] Government of county.—The 
purpose of the legislature by Acts 
(1921) No. 264 was to enact a com- 
plete scheme for the government of 
Pulaski county, which was to stand 
or fall as a whole, and which could 
not be separated into parts, notwith- 
standing § 28 thereof, providing that 
the unconstitutionality of a part 
thereof should not affect the validity 
of the remaining portions. Nixon v. 
Allen, 284 S.W. 45, 150 Ark. 244, 


[ce] Bxemption from liability.—(1) 
The invalid provisions of Vernon’s 
Sayles Civ. St. Annot, (1914) art 
1096d, and Amarillo City ordinance, 
passed pursuant thereto, to exempt 
the city from damage claims, are so 
closely interwoven with other pro- 
visions as to make entire exemption 
clauses of both statute and ordinance 
(Tex, 


Stiles, 76 


invalid. Amarillo vy. ‘Tutor, 
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officers,8° are so connected and interdependent that 
they cannot be separated without defeating the leg- 


Commn.App.) 267 S.W. 697 [aff (Civ. 
App.) 244 S.W. 632]. (2) Invalidity of 
part of exemption in charter provision 
exempting city from liability will not 
impair validity of all, where exemp- 
tions were enumerated in disjunctive. 


Reegan v. City of Galveston, (Tex. 
Civ.A.) 24 S.W.(2d) 61. 
80. Ala.—Longshore vy. State, 76 


So. 33, 200 Ala, 267. 


Ill.—McAuliffe v. O’Connell, 101 N. 
EB, 419, 258 Tl. 186. 


Ind.—State v. Fox, 63 N.W. 219, 158 
Ind. 126, 56 L.R.A. 893; Evansville 
v. State, 21 N.E. 267, 118 Ind. 426, 4 
RAS °93; 


Kan.—Gustafson Vv. McPherson 
County, 128 P. 186, 88 Kan. 335. 


Md.—Levin v. Hewes, 86 A. 233, 118 
Md. 624. 


Miss.—Claiborne County: v. More- 
head, 111 So. 372, 145 Miss. 867. 


Mo.—State v. Schramm, 199 S.W. 
194, 272 Mo. 541. 


Neb.—McShane v. Douglas County, 
148 N.W. 569, 96 Neb. 664 [rev on reh 
146 N.W. 979, 95 Neb. 699]. 


N.Y.—Rathbone v. Wirth, 45 N.E. 
15, 150 N.Y. 459, 34 L.R.A. 408; Cotte 
v. Gilbert, 175 N.Y.S. 148, 106 Misc. 
553 [aff 175 N.Y.S. 106, 187 App.Div. 
23 (rev on other grounds 123 N.E. 79, 
226 N.Y. 103)]. 


[a] Reorganizing police depart- 
ment.—The main purpose of L. (1896) 
e 427, reorganizing the police depart- 
ment of Albany, being to bring about 
the appointment of a new police com- 
mission in such a way that its body 
will be equally composed from two 
dominant political elements, and that 
purpose being incapable of attainment 
by reason of the unconstitutionality 
of the provision of the statute that 
no person is eligible to the office of 
police commissioner unless at the 
time of his election he is a member 
of the political party or organization 
having the highest, or next to the 
highest, representation in the com- 
mon council, whereby the purpose of 
the statute was intended to be at- 
tained, the whole statute must be held 
invalid. Rathbone v. Wirth, 34 N.E. 
a0 150 N.Y. 459, 45 N.E. 15, 34 L.R.A, 

08. 


[b] Term of office of coroner.— 
Matter of Burger, 47 N.Y.S. 292, 21 
Misc. 370. 


[ec] Employment of undersheriffs; 
invalid exception.—In Acts (1907) ¢ 
210, authorizing the hiring of an 
undersheriff in all counties of a cer- 
tain class, except one, the exception 
as to such county cannot be disre- 
garded and leave the remainder of the 
act effective. Gustafson v. McPher- 
son County, 128 P. 186, 88 Kan. 335. 


[ad] Compensation of sheriffs.— 
Since the part of L. (1907) ¢ 58, regu- 
lating sheriff's fees, which provided 
for letting contracts to feed prisoners 
in counties having more than one 
hundred thousand population was an 
inducement to the passage of the act, 
the unconstitutionality of this part 
renders the whole act unconstitution- 
al. McShane v. Douglas County, 148 
N.W. 569, 96 Neb. 664 [rev on reh 
146 N.W. 979, 95 Neb. 699]. 


[e] Compensation of deputies.—A 
statute which embraces a scheme of 
compensation of county officers be- 
ing held unconstitutional as to such 
officer, is also unconstitutional with 
respect to provisions as to their depu- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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isiative purpose, the statute will be declared void 
So a municipal charter which contains 
unconstitutional provisions exempting the inhabit- 
ants from payment of certain taxes to the county 
is wholly void where such exemption was one of 
the chief inducements to get the taxpayers of the 
proposed municipality to vote for the charter.*! 


{§ 211] (4) Schools and School Districts.*? 
invalidity of a part of a statute providing for the 
establishment and regulation®® or the consolidation 


in toto. 


ties. Claiborne County v. Morehead, 
111 So. 372, 145 Miss. 867. 


81. Campbell y. Bryant, 
638, 104 Va. 509. 


Partial invalidity of tax laws gen- 
erally see infra § 215. 


82. Cross references: 

Generally see Schools and School Dis- 
tricts 56 C.J. p 139. 

Partial invalidity of act having de- 
fective title see infra §§ 225-226. 


‘Public improvements see infra § 213. 


83. Ark.—Jones v. Floyd, 195 S.W. 
360, 129 Ark. 185. 


Cal.—Pasadena City High School 
Dist. v. ‘Upjohn, 276 P. 341, 206 Cal. 
775, 63 A.L.R. 408; Macmillan Co. 
v. Clarke, 194 P. 10380, 184 Cal. 491, 
17 A.L.R. 288. 


- Fla.—Gwynn vy. Hardee, 110 So. 343, 
92 Fla. 543. 


Ga.—Gainesville v. Simmons, 23 S. 
E. 508, 96 Ga. 477. 


Ill.—Peo. v. Sleight, 137 N.E. 829, 
306 Ill. 319. 


Neb.—State v. Cox, 178 N.W. 913, 
105 Neb. 75; Peterson v. Anderson, 
158 N.W. 1055, 100 Neb. 149. 


N.C.—Paschal v. Johnston, 110 S.E. 
841, 183 N.C. 129. 7 


S.C.—Walpole v. Wall, 149 S.E. 760, 
153 S.C. 106. ‘ 


- Tex.—Dallas v. Love, (Civ.App.) 
23 S.W.(2d) 4381; Jackson County 
Schools v. Edna Independent School 
Dist., (Civ.App.) 9 S.W.(2d) 506; San 
Antonio Independent School Dist. v. 
State, (Civ.-App.) 173 S.W. 525. 


[a] TDustration.—Although Pub. 
L. (1921) ¢c 133 § 1, validating election 
on special taxes and bond issues, has 
been held unconstitutional in appli- 
-eation to certain school districts, § 4, 
conferring the powers of a body poli- 
tic and corporate on inhabitants of 
the school district, is not thereby ren- 
dered invalid, since the sections apply 
to different subjects. Paschal v. 
Johnston, 110 S.H. 841, 183 N.C.+129. 


[b] Establishing community high 
schools.—School L. § 89a, providing 
for the establishment of community 
high schools, is independent of § 90, 
creating a board to change boundaries 
of community high school districts, 
and is not rendered void by the doubt- 
ful validity of § 90. Peo. v. Sleight, 
Die News 29.0 806 Li 319" Peo. vy, 
Long, 130 N.B. 515, 297 Tl. 194. 


[ec] Provisions as to matriculation 
or tuition fees.—(1) The fact that an 
act establishing schools in a city was 
unconstitutional, in that it authorized 
the exaction of matriculation fees 
from pupils residing in the city, did 
not render it invalid in toto.. Gaines- 

‘ville v. Simmons, 23 S.E. 508, 96 Ga. 
477; Irvin v. Gregory, 13 S.E. 120, 
86 Ga. 605. (2) A provision in L. 
(1913) c 252 for free tuition of all 
pupils in the county high school is in- 
valid as to pupils residing in districts 
not taxed to support the school, but 


52 S.E. 
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The 


divisible scheme, 


since it was not the inducement of 
the passage of the act, can be omitted 
without interfering with its purpose. 
Peterson v. Anderson, 158 N.W. 1055, 
100 Neb. 149. (3) Payment for tuition 
generally see Schools and School Dis- 
tricts §§ 1007-1019. 


{d] Invalid provision as to liabil- 
ity for indebtedness.—(1) A section 
of a statute, creating an independent 
school district, relating to liability 
for proportion of bond indebtedness 
of adjoining common school district, 
if invalid, does not make the whole 
act invalid (Local & Spec. Acts, 39th 
Leg. [1925] ¢c 178 § 5). Jackson Coun- 
ty School v. Edna Independent School 
Dist., (Tex.Civ.App.) 9 S.W.(2d) 506. 
(2) Even if that provision of Spec. 
Acts 87th Leg. (1921) c¢ 45, creating 
Yorktown independent school district, 
which requires the district to assume 
pro rata the debts of the old district 
is invalid, it is not so connected with, 
and dependent on, the other provi- 
sions of the act as to invalidate the 
organizatic« of the district or the 
other provisions of the special act. 
Gerhardt v. Yorktown Independent 
School Dist., (Tex.Civ.App.y 252 S.W. 
LOT. 


[e] Transfer of pupils.—Kirby 
Dig. § 7642, providing for transfer of 
pupils from one school district to a 
district of another county, is separa- 
ble, and the entire act will not fail 
because the legislature may have 
transcended its power by providing 
that persons transferred may vote 
in a county wherein they do not re- 
side. Jones v. Floyd, 195 S.W. 360, 
129 Ark. 185. 


[f] Invalid provision as to free 
textbooks.—As the Free Text-Book 
Act of 1917, providing for the fur- 
nishing of free textbooks for high 
school pupils, contains a complete 
scheme in § 1, the fact that § 2, which 
provides for reimbursement for text- 
books furnished to pupils outside of 
the state, might be invalid, does not 
carry with it the entire act. Macmil- 
lan Co. v. Clarke, 194 P. 1030, 184 Cal. 
491,17 A.L.R. 288. 


Incorporation and organization gen- 
erally see Schools and School Dis- 
tricts §§ 29-31. 


84. Peo. v. San Bernardino High 
School Dist., 217 P. 959, 62 Cal.App. 
67; State v. Posey, 200 P. 288, 109 
Kan. 552; Lee v. Leonard Independent 
School Dist., (Tex.Civ.App.) 24 S.W. 
(2d) 449. 


[a] Ilustration.—Pol. Code § 
1734b, as added by St. (1921) p 722 § 
1, providing for annexing a common 
school district to the nearest high 
school district, although containing 
no provision directly affecting the 
payment by the former of either prin- 
cipal or interest on the outstanding 
bonds of the latter, is not invalid un- 
der Const. art 11 § 18, against incur- 
ring, without assent of electors, in- 
debtedness exceeding in any year the 
income of such year, because § 1747 
requires the county board of super- 


visors annually to levy taxes for in- 
terest and redemption of high school 
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or alteration®* of schools or school districts, or re- 
lating to the disposition of school lands,®* or the 
incurring of indebtedness for school purposes,®® or 
to the election, appointment, or tenure of school 
officers,** does not invalidate the entire act, where 
the valid and invalid parts may be separated with- 
out defeating the legislative purpose or rendering 
the valid part unenforceable; but if the provisions 
are interdependent, or obviously constitute one in- 


so that it cannot be presumed that 


district bonds, since, assuming the 
latter section applies and it becomes 
the duty of the board to levy a tax 
including property on the annexed 
district to pay “interest and redemp- 
tion” on such bonds, each section is 
independent and neither is essential 
to the other, although one in a meas- 
ure may supplement the other. Peo, 
v. San Bernardino High School Dist., 
216 P. 959, 62 Cal.App. 67. 


Generally see Schools and School 
Districts §§ 48-90. 


85. Brooks v. Wilson, 265 S.W. 53, 
165 Ark. 477. 


86. Farmer v. Thompson, 65 S.E. 
180, 183 Ga. 94; Hamilton v. Fergus 
County, 169 .P. 729, 54, Mont. 301; 
Moran v. Chowan County, 84 S.E. 402, 
168: N.C. 289. 


[a] Issuance of bonds.—(1) Not- 
withstanding the invalidity of. the 
provision of Acts (1907) p 944, that 
if* two-thirds of the voting qualified 
voters favor a public school bond is- 
Sue it shall be authorized, two-thirds 
of the voters qualified, not merely of 
those voting, being necessary, yet 
where more than two-thirds of the 
qualified voters of the town, tested by 
the last general municipal élection, 
as provided by Pol. Code (1895) § 380, 
voted in favor of the issue, judgment 
of validation being rendered, the is- 
Sue will not be enjoined at the suit 
of a taxpayer on the ground of the in- 
validity of such act of 1907. Farmer 
v. Thomson, 65 S.E. 180, 133 Ga. 94. 
(2) Invalidity of a provision of Pub. 
Loc. L. (1913) c¢ 479, appropriating 
state money, because in conflict with 
Const. art 5 § 4, does not affect the 
validity of bonds issued by vote of 
the people, as authorized by the act. 
Moran v. Chowan County, 84 S.E. 402, 
L682 N.Cir289% (3). 1, Clon acer ima 
to issuance and payment of bonds 
for county high schools, is invalid 
only as to provision permitting only 
voters in districts of county not with- 
in district maintaining district high 
school to vote on bond issues, and the 
remaining portions are valid. Hamil- 
ton v. Fergus County, 169 P. 729, 54 
Mont. 301. (4) The validity of an 
election under Pub, Local Ll, (1913) ‘c 
479 and of bonds issued thereunder 
for school purposes does not depend 
on the validity of a provision in the 
act attacked as violative of Const. art 
7 § 7 relating to levy of taxes. Mor- 
an v. Chowan County, supra. 


87. Nielsen v. Richards, 232 P. 480, 
69 Cal.App. 533. ‘ 


[a] Unauthorized provision as to 
eligibility. Where county charter as 
authorized by Const. art 11 § 7% (St. 
FL9ET) pALTOLS wSt.., 019231 ap) shoo4 ye 
provided for the manner of selection 
and term of office of county superin- 
tendent of schools, the mere fact that 
a provision of the charter.as to quali- 
fication for, office is unauthorized does 
not make other provisions void. Niel- 
sen v. Richards, 232 P. 480, 69 Cal. 
App. 533. 


Generally see Schools and School 
Districts §§ 132-243. fh 
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the legislature would have passed the valid without 
the invalid part, the act. is void in toto.*§ 
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[§ 212] b. Acts Relating to Private Corpora- 


Ark.—Webb v. Adams, 23 S.W. 
a 617, 180 Ark. 713. 


Cal.—Leddy v. Peo., 147 P. 365, 59 
Cal. 120. 


Ill.—Jackson v. Blair, 132 N.E. 22%, 
298 Ill. 605; Fisher v. McIntosh, 115 
N.E. 529, 277 Ill. 482; Peo. v. Weis, 
114 N.E. 331, 275 Ill. 581; Board of 
Education v. Haworth, 113 N.H. 939, 
274 Ill. 538. 


N.C.—Snider v. Sh ates County, 96 
S.B. 32, 175 N.C. 


Tenn.—Ford v. Bas 263 S.W. 60, 
150 Tenn. 327. 


Tex.—Burns v. Dilley County, etc., 
School Dist., (Commn.App.) 295 S.W. 
1091 [rev (Civ.App.) 290 S.W. 279]. 


Wis.—State v. Haney, 209 N.W. 591, 
190 Wis. 285. 


i Detaching land from district. 
. invalid provision that an act as 
etaching agricultural land from 
Seen school district within a city 
or village of more than five hundred 
population shall not apply to a dis- 
trict having more than one city or 
village cannot be disregarded and rest 
of tke act held valid (St. [1925] § 
40.85). State v. Haney, 209 N.W. 591, 
190 Wis. 285. 


[b] Invalid’ exception.—A proviso 
excepting two counties from opera- 
tion of a statute providing for option- 
al county unit or consolidated school 
system invalidated the entire statute 
as a special or local act, since elimi- 
nation of such proviso would enlarge 
the territory over which the legisla- 
ture intended the law to operate. 
Webb v. Adams, 23 S.W.(2d) 617, 180 
Ark. 713. 


[ec]. Amendment of school law.— 
Any valid part of Private Acts (1923) 
c 479, attempting to amend a compul- 
sory school law, as.to counties of a 
certain population, not being readily 
separable from invalid part, the whole 
act falls. Ford v. State, 263 S.W. 60, 
150 Tenn. 327. 


[d] Conferring legislative power 
on superintendent. —Hurd Rev. St. 
(1917) ¢c 122 § 90, providing that the 
suverintendent of public instruction, 
on appeal from a decision of the coun- 
ty board changing the boundary of 
high school districts may order a 
change in boundaries of all abnormal 
districts with a view of making each 
consist of compact and contiguous 
territory comparatively easy of ac- 
cess to all the pupils, being uncon- 
stitutional as conferring on him leg- 
islative authority, the remaining pro- 
vision allowing an appeal to the su- 
perintendent in such cases, although 
valid in itself, falls with the rest of 
the statute, being so dependent on the 
rest that the whole act must fall-to- 
gether. Jackson vy. Blair, 132 N.E. 
221, 298 Ill. 605. 


Areata for schools see infra § 


89. Cross references: 


Corporations generally see Corpora- 
tions 14 C.J. p 1. 

Partial invalidity of act having defec- 
tive title see infra § 225. 

Regulation of interstate commerce 
see infra § 218 
90. U.S.—Diamond Glue Co. v. WU. 

S. Glue Co.. 23 S.Ct. 206, 187 U.S. 611, 

47 L.Ed. 328. 


Ala.—Alabama R. Commn. v. North- 


ern Alabama R. Cow, 62 So. 749, 182 


Ala. 357. 


Ark.—St. Louis, etc., R. Co. v. Shore, 
117° SW 515, 89 Ark. 418, 16 Ann.Cas. 
939. 


Cal.—McGowan v. McDonald, 43 P. 
48) Wdis Cala bl, 62) Am. SuR 149, 


Colo.—Greeley Transp. Co. v. Peo., 
245 P. 720, 79 Colo. 307. 


D.C.—Washington Terminal Co. v. 
District of Columbia, 265 F. 965, 49 
App. 325. 


Ill.—Shellabarger Hl. Co. v. Illinois 
Cent. R. Co., 116 N.B. 170, 278 Ill. 333, 
L.R.A.1917E 1011; State Public Util- 
ities Commn. v. Chicago, etex FixsCo., 
P14, Nvbie. 3825) .00 (0.0 bile 5D, ‘Ann.Cas. 
1917C 50; People v. La Salle Trust, 
ete., Bank, 110 N.E. 38, 269 Ill. 518. 


Ind.—4Pittsburgh, etc., R. Co. v. 
Slate, 102 N.E. 25, 180 Ind. 245, L.R.A. 
1915D 458. 


Iowa.—Schulz v.-Parker, 139 N.W. 
173, 158 Iowa 42, Ann.Cas.1915D 553. 


Kan.—OfferJe Grain, etc., Co. v. At- 
echison, ete., Ry. Co., 182 P. 405,105 
Kan. 272. 


Ky.—lIllinois Cent. R. Co. v. Com., 
La Sow. 687, 154 Ky. 332. 


Md.—Berry v. Baltimore, etce., R. 
Co., 41 Md. 446, 20 Am.R. 69. 


Mass.—Worcester County Nat. 
pene Pet., 162 .N.E. 217, 263 Mass. 


Mich.—Michigan Cent. R. Co. v. 
Murphy, 120 N.W. 1073, 156 Mich. 459. 


Miss.—Slate v. Jackson Cotton Oil 
Co., 48 So. 300, 95 Miss. 6, 


Neb.—State v. Dorchester Farmers’ 
Co-op. Grain, etc., Co., 168 N.W. 643, 
102 Neb. 625: State v. Farmers’, ete., 
BT glee Bank, 139 N.W. 653, 93 

eb. 1. 


N.Y.—Matter of New York, etc., 
Bridge Co., 42 N.E. 1088, 148 N.Y. 540; 
Long Sault Dev. Co. v. Kennedy, 143 
N.Y.S. 454, 158 App.Div. 398 [aff 105 
N.H. 849, 212 N.Y. 1, Ann.Cas.1915D 
bok; New avorky ete a Co: sy, 
O’Brien, 100 N.Y. 
Gause v. Boldt, 99 N.Y.S. 442, 49 Misc. 
346 (Stock Corp. L. § 55). 


Okl. Ae uia its v. Tippett, 2 
Okl. 17 


ser aes! Vg etc., R. Co. v. State, 
(Civ.App.) 103 S. WwW. 449 


Vt.—Lawrence v. Rultand R. Co., 67 
A. 1091, 80 Vt. 370, 15 L.R.A.N.S. 350, 
13 Ann.Cas. 475. 


Va.—Chesapeake, ete., Canal Co. v. 
Great Falls Power Co., 129 S.E. 731, 
143 Va, 697 [cert den 46 S.Ct. 350, 27 
U.S. 650, 70 L.Ed. 780]. 


Wis.—State v. Fowler, 220 N.W. 538, 
196 Wis. 463; State v. Fowler, 220 N. 
W. 534, 196 Wis. 451. 


Wyo.—Salt Creek Transp. Co. v. 
Public, Serv. Commn 5268 (, .64% 137 
Wyo. 488. 


[a] ITlustrations.—(1) The invalid 
provision of Act May 26, 1908, requir- 
ing the Washington Terminal Com- 
pany to light streets adjacent to its 
tracks, is separable from the other re- 
quirement of the act that company 
light streets under its viaducts. 
Washington Terminal Co. v. District 
of Columbia, 265 F. 965, 49 App.D.c. 

325.4,'°(2) The Tunnel Act (L. [1880] 
c 582), was valid in so far as it au- 


245 P. 40, 114 


S. 316, 50 Misc. 13;. 
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It has been held that an act incorporating, 
regulating, conferring powers on,®° as well as an act 


( 


thorized a railroad company incorpo- 
rated inden the Railroad Act (lL. 
[18507 ¢ 140), to build its railroad ina 
tunnel under the streets of a city with 
the consent of the local authorities 
and of the owners of one half in value 
of the abutting property. New York, 
etc., R. Co. v. O’Brien, 100 N.Y.S. 316, 
50 Mise. 13. (3) As S. D. L. (1909) 
ec 240 § 29, prohibiting shipping -by 
carrier of any wild ducks, may clearly 
stand alone, it is immaterial, as re- 
gards its validity, that other provi- 
sions of such law may be inconsistent 
with the federal Migratory Bird Act. 
Carey v. South Dakota, 39 S.Ct. 403, 
250 U.S. 118, 68 L.Ed. 886 [aff 165 N.W. 
539, 89 S.D. 524]. (4) If Act March 
it 1911 (Acts [1911] ¢ 60) 8§ 5, 7, au- 
thorize the suspension of laws with- 
out the authority of the general as- 
sembly in violation of Const. art 1 §§ 
25, 26, or delegate legislative powers 
to the railroad commission in viola- 
tion of arts 3, 4, they do not render 
invalid §§ 2, 3) of that act relative to 
the size and construction of cabooses. 
Pittsburgh, etc., R. Co. v. State, 102 
N.E. 25, 180 Ind. 245, L.R.A.1915D 458. 
(5) If the legislature cannot convey 
to a private corporation title to the 
land under a navigable stream. the 
provision of L. (1907) ¢ 355, granting 
to the water power corporation there- 
by created title to the lands under 
the water, is separable and does not 
render the entire act unconstitutional. 
Long Sault Dev. Co. v. Kennedy, 143 
N.Y.S. 454, 158 App.Div. 398 [aff 105 
N.H. 849, 212 N.Y. 1, Ann.Cas.1915D 
56]. (6) The invalidity of that part 
of Act May 13, 1907 (LL. [1907] p 744), 
which attempted to impose upon for- 
eign corporations as a prerequisite to 
doing intrastate business, the pay- 
ment of fees based upon the whole of 
their capital stock, will not render 
void that part of the act governing 
the conditions precedent to the right 
of a foreign corporation to do busi- 
ness within the state. Roberts v. 
Chatwin, 158 S.W. 497, 108 Ark. 562. 


{b] Act relating both to private 
carriers and common carriers.—An al- 
leged unconstitutionality as to private 
carriers of statute regulating trans- 
portation companies does not render 
the statute void as to common car- 
riers. 
ming Public Service Commn., 263 P. 
621, 37 Wyo. 488. 


{c] Granting power of eminent do- 
main.—(1) If Act March 19. 1898, § 
8 (St. § 4679a subs 8), authorizing 
construction of a telegraph line pend- 
ing appeal in condemnation proceeding 
upon giving bona, is une onstitutional, 
its invalidity does not affect the valid- 
ity of the act. Louisville, ete., Co. v. 
Haney 170 oS Wise» G0 kay. 702. (2) 
The charter of a power company (Acts 
[1893-— 1894] ¢ 605) is not void, even 
if provisions granting power of emi- 
nent domain be stricken as unconsti- 
eee the corporation remaining a 

gal entity de jure as well as de 
facta: Chesapeake, etc., Canal Co. v. 
Great’ Falls Power Co., 129 S.R. 731, 
143 Va. 697 [cert den 46 S.Ct. 350, 276 
U.S. 650, 70 L.Ed. 780]. (3) An act 
incorporating a waterworks company 
is not void in toto because of an un- 
constitutional provision allowing the 
court on appeal in condemnation pro- 
ceedings to increase or diminish the 
amount of compensation awarded. In 
ne dea toa Water Works Co., 15 N.Y.S. 


[ad] Liability for damage from 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dissolving®! a corporation is valid, even though it 
contains invalid provisions, where, after striking out 
the invalid sections, sufficient of the act remains to 
be effective; and under this rule an invalid penal 
clause, which is not an inseparable part of the act, 
‘may be eliminated without rendering the whole act 


fire.—If a statute imposing a liability 
for damages caused by fire in the 
operation of a raiJroad be void as to 
persons operating railroads other than 
railroad companies, or as to fire com- 
municated by other methods than by a 
locomotive, those provisions may be 
eliminated, and leave the _ statute 
valid. St. Louis, etce., R. Co. v. Shore, 
nes S.W. 515, 89 Ark. 418, 16 Ann.Cas, 


[e] Liability of stockholders to 
banks.—Failure to print before final 
passage an amendment to act regulat- 
ing liability of stockholders to bank 
invalidates only that portion, and not 
the entire act. People v. La‘Salle St. 
meas etce., Bank, 110 N.H. 38, 269 

ll. t 


{f] Rights of creditors of bhanks.— 
People v. La Salle St. Trust, etce., 
Bank, 195 Ill.App. 336. ; 


{g] Consolidation of banks.—The 
invalidity of a provision for the suc- 
cession of a national bank to a state 
bank’s position us executor does not 
invalidate the remainder of the act 
providing for consolidation of state 
and national banks. Worcester Coun- 
ty Nat. Bank’s Pet., 162 N.E. 217, 263 
Mass. 444. 


[h] Regulating bridges.—If the 
rates of toll established by N. Y. L. 
(1915) e 666, for vehicles and pedes- 
trians on an international bridge, are 
invalid as impairing the obligation of 
the contract in the original bridge 
company’s charter, and as taking the 
company’s property without due proc- 
ess of law, the invalidity of those pro- 
visions does not affect the validity of 
the other provisions of the statute re- 
quiring the construction of a roadway 
and pathway on the bridge. Interna- 
tional Bridge Co. v. New York, 41 8.Ct. 
56, 254 U.S. 126, 65 L.Ed. 176 [aff 119 
Ne 851, 12238 NOYs Asc). 


[i] Regulating train service.—The 
-provision of the act of March 19, 1912 
(L. [1912] ¢ 128), prohibiting curtail- 
ment of service by railroads at other 
-stations in complying with its pro- 
visions as to stopping trains at sta- 
tions at which penitentiaries are lo- 
cated, is of the essence of the act and 


-inseparable from its other provisions. 


Illinois Cent. R. Co. v. Commonweaith, 
157 S.W. 687, 154 Ky. 332. 


[j] Prohibiting issuance of passes. 


-—In Acts 32d Gen. Assem. c 112 (Code 


Suppl. [1907] §§ 2157f-2157j), pro- 
hibiting the giving of free passes, the 
invalidity of the provisions of § 3 con- 
cerning testimony and the burden of 
proof will not work the invalidity of 
the entire act, essential to the in- 
tegrity of the act as a whole. Schulz 


-y, Parker, 139 N.W. 173, 158 Iowa 42, 


Ann.Cas.1915D 553. 


{k] Regulating carriers’ rates.— 
(1) Even if Pub. Acts (1907) p 433 
No. 312 § 26, confers power upon 
courts to establish rates if those fixed 
‘by the railroad commission are found 


unlawful or unreasonable, and the pro- 


vision is unconstitutional, the rest of 
th» act would still be valid, as it could 
stand with the provision eliminated, 


‘since the act expressly declares that 


so long as its main purpose can be 
sustained any provision he'd void 
shall not affect its validity, and courts 
will declare legislative enactments in- 
valid only when they are able to de- 
termine from the act itself that the 
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legislature would not in all probabil- 
ity have enacted the law with the ob- 
jectionable features eliminated. 
Michigan Cent. R. Co. v. Murphy, 120 
N.W. 1073, 156’Mich. 459. (2) The 
invalidity of provisions as to gas 
pressure and penalties in New York 
L. (1905) p 2091 c 736, and L. (1906) 
p 235 c 125, regulating rates in New 
York City, does not avoid provisions 
as to rates, from which the invalid 
provisions are clearly  separakle. 
Willcox vy. Consolidated Gas Co. of 
New York, 29 S.Ct; 192, 212 U.S.19; 53 
L.Ed. 382, 48 L.R.A.N.S. 1134, 15 Ann. 
Cas. 1034 [rev 157 F. 849]. (3). Effect 
of invalid penal clause see infra text 
and note 92. 


[1] Exemption from liabilities im- 
posed by another act may be separated 
ftom the valid portions of the act, so 
as to save the latter. McGowan v. 
McDonald, 43 P. 418, 111 Cal. 57, 52 
Am.S.R. 149. 


Civil remedies and procedure see 
infra § 2238. 
Corporate powers. and liabilities 


generally see Corporations §§ 2074—- 
3057. e 


91. Dorris Motor Car Co. v. Col- 
burn, 270 S.W. 339, 307 Mo. 137, 


fad Illustration.—Provisions of lL. 
(1921) p 264, amending Rev. St. 1919, 
§§ 9756, 9757, 9759, requiring. circuit 
court to dissolve corporation when 
ninety per cent of its stockholders 
favor dissolution regardless of preju- 
dicial effect on other stockholders and 
prohibiting appeal from any judgment 
of dissolution are severable, and act 
may be constitutional as to one though 
unconstitutional as to other. Dorris 
Motor Car Co. v. Colburn, 270 S.W. 
Bog, 307 MOTE 


92. Grand Trunk R. Co. y. Michi- 
gan: R. Commn., 34. S.Ct..152, 231. U.S. 
457, 58 L.Ed. 310 [aff 198 F. 1009]; 
Brooklyn Heights R. Co. v. Straus, 
245.58. 1325 St.Louis; ete,,. Ro .Co. Vv. 
Hadley, 168 EF. 317 [mod sub nom. 
Knott v. Chicago, etc., R. Co., 33 S.Ct. 
975, 230 U.S. 474, 57 L.Ed. 1571, rev on 
other grounds 33 S.Ct. 983, 230 U.S. 
512, 57 L.Ed. 1596, app dism 33 S.Ct. 
984,230 U-S,.. 509, 57. L.Ed. 1595]; 
Monarch Vinegar Works v. Chicago, 
ete., R. Co., 226 S.W. 546, 285 Mo. 537; 
State v. Adams Express Co.. 122 N.W. 
691, 85 Neb. 25, 42 L.R.A.N.S. 396. 


[a] TIllustration.—The possible in- 
validity of the clause of Hepburn Act 
June 29,:1906, ec 3591, 34 Stat. 584, 
imposing penalties for violations of 
its provisions forbidding railway car- 
riers from transporting in interstate 
commerce commodities with which 
they are associated, or in which they 
are interested cannot affect the valid- 
ity of these provisions, since the pen- 
alty clause is wholly separable there- 
from. U. S. v. Delaware, ete., Co., 
29 S.Ct. 527, 213 U.S. 366, 53 L.Ed. 836 
[rev 164 F. 215]. 


[b] Regulating carriers’ rates.— 
(1) Railway rates established by the 
Oregon railroad commission will not 
be denied effect for any invalidity of 
the separable penal provisions of Or. 
L. (1907) p67, on which the commis- 
sion acted. Southern Pac. Co. v. 
Campbell, 33 S.Ct. 1027, 230 U.S. 537, 
57 L.Ed. 1610 faff 189 BF. 182). (2) 
The validity of Ky. Act March 10, 1900 
(St. § 820a), relating to rate making 
by railroad commission, is not affected 
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invalid.®* But where the provisions are so connected 
as to show that the legislature intended them to 
stand together, and would not have passed the act 
independent of the invalid provisions, the whole act 
must be declared invalid.®® 


by the possible invalidity of a penalty 
attached on disobedience of the com- 
mission’s order. Louisville, etc, R. 
Co. v. Garrett, 34 S.Ct. 48, 231 U.S. 298, 
58 L.Ed. 229 [aff 186 F. 176]. (3) 
State statutes regulating railroad 
rates are not dependent on the valid- 
ity of provisions imposing penalties 
which are not a necessary and insep- 
arable part of the acts. Alabama R. 
Commun. v. Central of Georgia R. Co., 
17.0 Ws 22:55) 05 .O.CrAg dT To ire, dion Hy, 
925]. (4) In an action to recover 
freight overcharges under the Maxi- 
mum Freight Rate Law of 1907, the 
fact that penalty was not warranted 
under Rev. St. (1909) § 3248, provid- 
ing for treble damages, did not re- 
quire a judgment for the defendant, 
since penalties for violation of rate 
acts are not a necessary or insepara- 
ble part of the acts, without which 
they would not have been passed, and 
a recovery can be had if the act, 
stripped of its penalty features, leaves 
a cause of action. Monarch Vinegar 
Works v. Chicago, etc., R. Co., 226 S. 
W. 546, 285 Mo. 587. (5) Statute pre- 
scribing maximum rates for a carrier 
will not be declared unconstitutional 
on the ground that it provides dras- 
tic penalties for its violation, unless 
it further appears that the penalty 
clause was the inducement for its 
passage, and that without such pow- 
ers the remainder of the act is in- 
complete and incanable of enforce- 
ment. State v. Wells, 122 N.W. 697, 
: State v. Adams Express 
Co., 122 N.W. 691, 65 Neb. 25, 42 
L.R.A.N.S. 396. 


Inseparable penal clause see infra 
note 93 [el]. 


93. U.S.—International Text-Book 
CouwePiceg, 302 Siti 548i) so) eS et 
54 L.Ed. 678, 27 L.R.A.N.S, 493. 18 
Ann.Cas. 1103 [rev 91. P. 74, 76 Kan. 


328]; Staten Island Ranid Transit R. 
Co. v. New York Public Service 
Commn., 16 F.(2d) 313; Brooklyn 


Union Gas Co. v. Prendergast, 7 F. 
(2d) 628 [mod 47 S.Ct. 199, 272 U.S. 
479, 71 L.Hd. 421]; Consolidated Gas 
Co. v. Prendergast, 6 F.(2d) 243 [mod 
47 S.Cti: 198, 272.0MS, 576,171, ba. 
420]: Holstein First State Bank v. 
Shallenberger, 172 F. 999 [rev on oth- 
er grounds 31 S.Ct. 189, 219 U.S. 114, 
56.L. Edy 117). 


Ky.—Com. v. Hatfield Coal Co., 217 
S.W. 125, 186 Ky. 411. 

Mich.—Groesheck v. Detroit United 
R. Co., 177 N.W. 726, 210 Mich. 227, 


N.J.—Riddie v. Commissioner of 
Banking and Insurance, 100 A. 692. 


N.Y.—Matter of New York, etc., 
Bridge Co., 54 Hun 400, 7 N.Y.S. 445 
[aff 5 N:Y.S. 77]. 


Tenn.—Svpring Hill Cemetery v. 
epee 37 S.W.(2d) 111, 162 Tenn 


Vt.—Sargent v. Rutland R. Co., 85 
A. 654, 86 Vt. 328. 


W..Va.—Coal, ete.. R. Co. v. Conley, 
67 S.H. 6138, 67 W.Va. 129. 


fa] M©ilustrations.—(1) The un- 
constitutional portion of Kansas Gen. 
St. (1901) § 12838, under which a for- 
eign corporation may be required to 
make and file a statement of its finan- 
cial condition as a condition of doing 
interstate business in the state, can- 
not be separated from the further pro- 
vision in the same section that the 
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Acts relating to different classes. The invalidity 
of a statute which applies to all corporations doing 
a certain business in the state, both foreign and 
domestic, if invalid as to one class of corporations, 
So an act which covers by 
general language foreign corporations doing business 
in the state and foreign corporations not engaged 
in business therein may not be limited to the former 
class and then sustained, but will be declared void in 
On the other hand, it has been held 
that the validity of an act as respects domestic cor- 


is invalid as to all.®4 


its entirety.°® 


obtaining of the certificate of the sec- 
retary of state that such statement 
has been properly made shall be a 
condition precedent to the right of 
the corporation to maintain an action 
in the Kansas courts, but both pro- 
visions must fall together. Interna- 
tional Text-Book Co. v. Pigg, 30 S.Ct. 
481, 217 U.S. 91, 54 L.Ed. 678, 27 L.R.A. 
N.S. 493, 18 Ann.Cas. 1103 [rev 91 P. 
74, 76 Kan. 328]. (2) The statutory 
provision requiring the commissioner 
of banking and insurance to certify 
that a proposed trust company is of 
public service is an inseparable part 
of the statute authorizing incorpora- 
tion of such concerns, and, if invalid, 
the entire statute is void. Riddle v. 
Commissioner of Banking and Insur- 
ance, (N.J.) 100 A. 692. (3) The un- 
constitutionality of the attempt to 
prevent access to the federal courts 
under Oklahoma Act May 26, 1908 (L. 
[1908] ¢ 16 art 4), providing for rev- 
ocation of license to do business 
within the state of every corporation 
who shall assert in any court of the 
state a domicile within another state, 
renders invalid that part of the stat- 
ute which imposes.a local citizenship 
on every ‘corporation doing business in 
the state. Harrison v. St. Louis, etc., 
R, GCo., 84° S.Ct. 3338, 282 U.S. 318, 58 
L.Ed. .621, L.R.A.1915F 1187 [aff 171 
F. 480]. 


~ [b] Fixing rates.—(1) <A statute 
‘Gn relation to charges for illuminat- 
ing gas in cities of a population of 
1,000,000 or over” fixed a maximum 
rate of charge, provided that the gas 
furnished should be a standard not 
less than 650 B.:t. u. per cubic font, 
and prohibited the public service com- 
mission from.making any change in 
the rate.. It was held, that the pro- 
vision relating to the standard of 
quality was not separable, but was an 
integral part of the rate provision, not 
subject to change by the commission, 
and that where the rate so fixed was 
confiscatory as applied to a gas com- 
pany the statute was unconstitutional 
and invalid. New York, etc., Gas Co. 
v. Prendergast, 1 F.(2d) 351. (2) The 
fourth proviso of § 2 of the Rate Act, 
excepting from the rate thereby fixed 
companies having specified incomes, 
if invalid as an unreasonable dis- 
crimination, renders the entire act in= 
valid. Groesbeck v. Detroit United 
R., 177 N.W. 726, 210 Mich. 227. 


[c] Fixing demurrage charges.— 
Invalidity of L. (1906) No. 122 §§ 8, 
10 (P.S. 4539, 4541), and L. (1910) No. 
147 § 1, fixing demurrage charges as 
against consignees and consignors, be- 
cause not limited to intrastate com- 
merce, was held inseparable from the 
whole enactments and to render them 
invalid. Sargent v. Rutland R. Co.,, 
85 A. 654, 86 Vt. 328. 


[d] Invalid exception in act for- 
bidding restraint of trade.—The in- 
validity of the provision of L. (1916) 
ec 17, denouncing combinations in re- 
straint of trade, which exempts cor- 
porations having no capital stock, or 
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for. 


not engaged in mining, manufactur- 
ing, or transporting articles or com- 
modities, renders the whole act in~ 
valid, in view of the legislative intent 
to make such provision an integral 
part of the statute. Commonwealth 
v. Hatfield Coal Co., 217 S.W. 125, 186 
Ky. 411. 


[e] Imseparable penal clause.—lIf 
penalties are prescribed in a rate reg- 
ulating statute as a sanction for the 
due enforcement thereof, and the cor- 
porations affected are not excepted 
from the operation of the penal clause, 
pending judicial inquiry, and the pen- 
alties are so severe as to expose them 
to great risk of loss in prosecuting 
such inquiry, the entire statute is 
void, unless the penal clause is sep- 
arable from the rate prescribing 
clause. Coal, ete., R. Co. v. Conley, 
67 S.H.°613, 67 W.Va. 129. 


94. American Surety Co. v. 
lenberger, 183 F. 636. 


95. Cella Commn. Co. v. Bohlinger, 
eee 467, 147 F. 419, 8 L.R.A.N.S. 


[a] Reason for rule.—‘‘The conclu- 
sion is that a statute of a state which 
clearly includes by general language 
foreign corporations without, as well 
as those within, its constitutional ju- 
risdiction, for example those which 
are not doing business within the 
state and those which are engaged 
in business therein, may not be law- 
fully limited by judicial construction 
to the former class and then sustained 
(1) because the constitutional and un- 
constitutional parts of such a statute 
are not separable so that each may be 
read and may stand by itself, (2) be- 
cuse the Legislature excepted neither 
class but expressly included both and 
the legal presumption is that it in- 
tended to except neither, and (3) be- 
cause such a limitation would except 
from the operation of the statute the 
larger part of those which the Legis- 
lature made subject to its operation 
by the plain terms of the law and 
would thus make a new statute.” Cel- 
ie Lacuna Co, v. Bohlinger, 147 F. 419, 


96. Murphy v. Wheatley, 59 A. 704, 
100 Md. 358. 


97. Partial invalidity of act having 
defective title see infra § 225. 


aan U.S.—U. S. v. Freeman, 113 F. 


Shal- 


Ala.—Ham v. State, 47 So. 126, 156 
Ala. 645. 


Ark.—Snetzer v. Gregg, 196 S.W. 
925, 129 Ark. 542, L.R.A.1917F 999, 


Cal.Frank vy. Maguire, 257 P. 515, 
201 Cal. 414; La Mesa, ete., Irr. Dist. 
v. Superior Court, in and for Orange 
County, Super Ct., 238 P..111'7;°78 Cal. 
App. 90; Federal Constr. Co. v. Wold, 
158 P. 340, 30 Cal.App. 360. 


Colo.—In re Canal Certificates, 34 P. 
274, 19 Colo, 63. 


Del.—Clendaniel v. Conrad, 88 <A. 


‘ v 
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porations is not impaired by its invalidity as to 
foreign corporations.°® 

[§ 213] c. Acts Relating to Particular Subjects?” 
—(1) Public Improvements and Assessments There- 
Acts relating to publie works and improve- 
ments, the acquisition of land therefor, and the as- 
sessment of damages and benefits, are valid even 
though they contain unconstitutional provisions, 
where, after eliminating such provisions, sufficient 
of the act remains to-earry out its general purpose ;° 
but where the unconstitutional part is so connected 


1036, 26 Del. 549, Ann:Cas.1915B 968 
[error dism 35 S.Ct. 203, 235 U.S. 712, 
59 L.Ed. 437]. 


Fla.—Martin v. Dade Muck Land 
Co., 116 So. 449, 95 Fla. 530 [app dism 
49 S.Ct. 25,,278 U.S. 560, 73 L.Ed. 
505]. 


Ga.—White v. City of Forsyth, 76 
S.E. 58, 138 Ga. 753; Farmer v. Thom- 
son, 65 S.E. 180, 133 Ga. 94. 


Idaho.—Hettinger v. Good Road 
Dist., 113 P. 721, 19 Idaho 463. 


Il1l.—Smith v. Claussen Park Drain., 
etc., Dist., 82 N.E. 278, 229 Ill. 155. 


Ind.—Martindale v. Rochester, 86 
N.E. 321, 171 Ind. 250; Allen County 
v. Silvers, 22 Ind. 491. 


Ky.—Williams v. Wedding, 176 S.W. 
1176, 165 Ky. 361; Walsh y. Asher, 
173 S.W. 808, 163 Ky. 377. 


_ La.—Frierson v. Caddo Parish Po- 
lice Jury, 107 So. 709, 160 La. 957. 


Pagid ee App., 7 A. 397, 78 Me. 


Md.—Culp v. Chestertown, 
410, 154 Md. 620. : 


Mass.—Lentell v. Boston, etc., St. R. 
Co., 73 N.E. 542, 187 Mass. 445; Ed-- 
wards v. Bruorton, 69 N.E. 328, 184 
Mass. 529. 


Mich.—Mathias v. Cramer, 40 N.W. 
926, 73 Mich. 5. 


Minn.—Dow Arneson Co. v. St. Paul, 
225 N.W. 92, 177 Minn. 164; In re 
Third St. Improvement, 225 N.W. 86, 
177 Minn. 146." 


Miss.—Holmes County v. Black 
oe Drain. Dist., 55 So. 963, 99 Miss. 


Mo.—State v. Taylor, 123 S.W. 892, 
224 Mo. 393. 


Neb.—Drainage Dist. v. Chicago, 
etc., R. Co., 146 N.W. £055, 96 Neb. 1. 


N.Y.—Scheibel v. O’Brien, 130 N.E. 
293, 230 N.Y. 277; In re Newton Ave., 
114 N.E. 837, 219 N.Y. 399; Skaneateles 
Water Works Co. v. Skaneateles, 55 
N.E. 562, 161 N.Y. 154, 46 L.R.A. 693; 
Comstock vy. Syracuse, 27 N.E. 1081, 
29 N.E. 289, 129 N.Y. 643; Sweet v. 
Syracuse, 27 N.E. 1081, 29 N.E. 289, 
129 N.Y. 316 [rev 14 N.Y.S. 421, 60 
Hun 28]; In re Roberts, 81 N.Y. 62 
Catt 17 Hun 559]; New York, etc., R. 
Co. ‘v. O’Brien, 106 N.¥.S. 909, 121 
App.Div. 819 [aff 85 N.B. 1113, 192 N. 
Y. 558]; Matter of Oneida St., 55 N.Y. 
S. 959, 37 App.Div. 271; Ghiglione v. 
Marsh, 48 N.Y.S. 604, 23 App.Div. 68; 
People v. Luce, 133 N.Y.S. 9, 74 Mise. 
551 [aff 132 N.Y.S. 1143, 148 App.Div. 
933 (aff 97 N.H. 850, 204 N.Y. 478)]; 
In re Buffalo, 15 N.Y.S. 859. 


ied wewree ne ide 133 S.E. 395, 
AOS >; Archer v. Joyner, 91 S.E, 
699,° 173 N.Gisret y ¥ 


Ohio.—Little Miami R. Co. v. G 
County, 31 OhioSt. 338. ey 


Or.—Wilson v. Medford, 215 P. 184 
107 Or. 624; Parker v. City of Hood 


141 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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with the remainder of the act that it cannot be elim- 
inated without defeating the legislative intent, or 


River, 160 PB. 1158, 81 Or: 707. 


Pa.—Pennsylvania Mut. L. Ins. Co. 
wee Cuyler,- 1205 AN'G3 7.7285 Pas 422° 


‘Dewhurst v. Allegheny, 95 Pa. 437. 


Tenn.—State v. Phillips, 21 S.W. 
(2d) 4, 159 Tenn. 546; Wright v. Don- 
aidson, 230 S.W. 605, 144 Tenn. 255. 


Tex.—White v. Fahring, (Civ.A.) 
212 S.W. 193; Adams v. San Angelo 
ST Or Co., (Civ.App.) - 26: S.W. 


Vt.—In re Municipal Charters, 86 A. 
307, 86 Vt. 562. 


Va.—Strawberry Hill Land Corp. v.) 


Starbuck, 97 S.E. 362, 124 Va. 71. 


Wash.—Tacoma v. Nisqually Power 
Co., 107 P. 199, 57 Wash. 420; Seattle, 
etc., Waterway Co. v. Seattle Dock Co., 
77 P. 845, 35 Wash. 503 [aff 25 S.Ct. 
789, 195 U.S. 624, 49 L.Ed. 350]; State 
v. Henry, 68 P. 368, 28 Wash. 38. 


Wis.—State v. Ballard, 148 N.W. 
1090, 158 Wis. 251; Harrison v. Mil- 
eee County, 8 N.W. 731, 51 Wis. 


fa] Iustrations.—(1) A city 
charter amendment providing for the 
erection of a public bridge was not 
totally void because of an invalid 
separable provision aitempting to tm- 
pose the care and maintenance of the 
bridge on the county authorities with- 
out their consent. Kiernan v. Port- 
land, 111 P. 378, 57 Or. 454, 37 L.R.A. 
N.S. 332 [reh den 112 P. 402, 57 Or. 
454, 37 L.R.A.N.S. 322, and error dism 
Be nctwaok, 2236 Ursi)151,- 56 0l.nd. 
386]. (2) The provision of the 
Drainage Corporation Act § 15, au- 
thorizing an appeal from the decision 
of the appraisers in favor of the util- 
ity of the proposed improvement, if 
invalid, does not render the whole act 
invalid. Bemis v. Guirl Drainage Co., 
105 N.E. 496, 182 Ind. 36. (3) The in- 
validity of § 21 of the drainage cor- 
poration act, allowing an appeal from 
the assessment of benefits only which 
is contrary to §§ 15, 17, and 19, allow- 
ing an appeal from assessment of both 
benefits and damages, does not render 
the whole act invalid. Bemis v. Guirl 
Drainage Co., supra. 


[b] Establishment of road im- 
provement district.—(1) The provi- 
sions of Act (1919) No. 130, creating 
road improvement district No. 2 in 
Nevada County, and providing for the 


_appointment of a receiver and for cer- 


tain exemption from liability in favor 
of the commissioners and for the pay- 
ment of such reasonable expenses as 
may be incurred in preparing the act, 
are clearly separable, and the legis- 
lature did not intend to make the 
validity of the act dependent on such 
detail matters, and they do not render 
the act invalid. Hamby v. Pittman, 
213 S.W. 755, 139 Ark. 341. (2) A 
provision in a statute creating a road 
improvement district, which author- 
izes the payment of legal expenses of 
preparing the statute and of other 
work in promoting the formation of 
the district before the passage of the 
statute, if void and_ unenforceable, 
does not render the whole statute in- 
valid. Vietz v. Hazen-Lagrue and 
Slovak Road Impr. Dist., 214 S.W. 50, 
139 Ark. 567. (3) The invalidity of 
that section of each of three statutes 
creating road improvement districts 
(Road Acts [1919] Nos. 238, 415, and 
No. 149 [amended by No. 240]), prot 
viding for addition to the district of 
other territory, does not affect the 
validity of other provisions of the 
statutes, each act expressly providing 
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that invalidity of a portion shall not 
affect the whole. Easley v. Patterson, 
218° S.W. 0881, 143 Ark. 52. (4) > Tf 
Acts (1907) No. 247 p 568, authorizing 
the county court of Jefferson county 
to form the whole or any part of that 
county into a road improvement dis- 
trict, contravened the power of the 
legislature in authorizing the forma- 
tion of the county into one road im- 
provement district for the purpose of 
constructing new roads, it would stiil 
be valid in so far as it authorized the 
formation of a part of the county into 
one district for the purpose of repair- 
ing- and improving public roads al- 


ready in existence, that object of the, 


act being perfectly distinct, so that 
it could stand, although the other fall. 
Parkview Land Co. v. Jefferson Coun- 
ty Road Impr. Dist. No. 1, 122 S.w. 
241, 92 Ark. 93. (5) Good roads law 
(Rev. Codes [1905] §§ 1049-1068, in- 
clusive), providing for organization of 
good road districts, for officers for 
such districts, and that such organiza- 
tion shall supersede all other road dis- 
tricts or parts of districts within such 
good road districts, and that the road 
commissioners shall have power to 
levy and apply all road taxes collected 
within their respective districts being 
complete, without § 1054 authorizing 
the issue of bonds of the district, 
which section is void, the fact that the 
district is unable to vote bonds does 
not affect its legality, or the power of 
the district to govern the road mat- 
ters thereof and the remainder of the 
act is not invalidated by the invalidity 
of § 1054. Hettinger v. Washington 
County Good Road Dist. No. 1, 113 P. 
721, 19 Idaho 463. 


[c} Establishment of bridge dis- 
trict.—The parts of Spec. Laws (1921) 
e 120, creating the Hancock-Sullivan 
bridge district, are independent and 
separable, and although the constitu- 
tionality of the bridge maintenance 
clauses might be contested, the other 
parts, if constitutional, must stand. 
ereree v. Ayer, 118 A. 790, 122 Me. 


[d] Establishment of water or ir- 
rigation district.—(1) If the provi- 
sion of Water Storage District Act § 6, 
making the state engineer’s finding in 
certain matters conclusive against all 
except the state, be held unconstitu- 
tional, it would not destroy or render 
useless the remainder of the act. 
Tarpey v. McClure, 213 P. 983, 190 Cal. 
593. (2) Unconstitutionality of the 
delegation to the state engineer by 
Water Storage District Act §§ 5, 16, 
of uncontrolled and unguided discre- 
tion to determine whether an assess- 
ment shall be levied for certain pre- 
liminary expenses of a _ proposed 
project, does not render the act un- 
workable; the act authorizing the en- 
gineer to require Such expenses to be 
paid by the proponents of the project. 
Tarpey v. MeClure, supra. (3) The 
remainder of Water Storage District 
Act is not affected by any invalidity in 
the provisions of §§ 18, 53, authorizing 
the state engineer, under certain con- 
ditions, to declare the project aban- 
doned, and to determine when public 
interest requires certain investiga- 
tions. Tarpey v. McClure, supra. (4) 
The invalidity of a section of St. 
(1897) p 254, as amended by St. (1911) 
p 509, which provides for an appeal to 
the superior court from an order of 
the board of supervisors in proceed- 
ings for the establishment of an ir- 
rigation district, does not render the 
other separable provisions of the act 
invalid. Imperial Water Co. No. 1 v. 
Imperial County, 120 P.- 780, 162 Cal. 
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so as to preclude the presumption that the legisla- 
ture would have passed one part without the other, 


14; In re South San Joaquin Irr. Dist. 
Bonds, 119 P. 198, 161 Cal. 345. (5) 
That the particular provision of chap- 
ter 172, Acts 83d Leg. (Vernon’s 
Sayles’ Civ. St. Annot. [1914] arts 
5107-1 to 5107—105), relating to ir- 
rigation districts, which makes the 
declaration of the district court as to 
the validity of bonds issued, final, may 
be unconstitutional, does not vitiate 
the remainder of the act. Barstow v. 
Ward County Irr. Dist. No. 1, (Tex. 
Ciy.App.) 177 S.W. 563. 


fe] Establishment of levee dis- 
trict.—Special statute of 1917, creat- 
ing Newport levee district, are not 
unconstitutional as a whole because 
the legislature exceeded its power in 
attempting to tax personalty for cost 
of construction. Snetzer vy. Gregg, 
196 S.W. 925, 129 “Ark. 3642, “L.ROA. 


ES LTE IOS: 
[f] Establishment of drainage and 
conservancy districts.—(1) If -2. 


specific power conferred by the act of 
1905 (St. [1905] p 443 ce 368), creating 
the Sacramento Drainage District, is 
excessive, it does not destroy the law 
as a whole. People v. Sacramento 
Drainage Dist., 103 P. 207, 155 Cal. 
373. (2) The invalidity of so much 
of L. (1899) p 278 (Rev. St. [1899] §§ 
8278—8317c [Ann, St. (1906) pp 3916— 
3935]), as authorizes the payment of 
the initial expenses in proceedings for 
the establishment of drainage dis- 
tricts out of county funds, does not 
render the balance of the statute in- 
valid, as its provisions prescribe a 
complete rule of action, capable of en- 
forcement in establishing drainage 
districts to reclaim overflowed lands, 
and as it cannot be assumed that the 
Legislature would not have enacted 
such provisions without the invalid 
provisions. State v. Taylor, 123 S.W. 
892, 224 Mo. 393. (3) In Ohio Con- 
servancy Act, authorizing the creation 
of conservancy districts for the pur- 
pose of preventing floods and protect- 
ing cities, highways, etc., from inunda- 
tion, invalid provisions respecting at- 
torney’s fees and appeals are separa- 
ble, and in effect eliminated from the 
act. Orr v. Allen, 245 F. 486 [aff*39 S. 
Ct. 28, 248 U.S. 35, 63 L.Hd. 109]. 


{g] Establishment of hospitals by ’ 
counties.—If provision of L. (1917) p 
175, granting counties the right to es- 
tablish public hospitals and to incur 
indebtedness, that taxation shall not 
exceed two mills on the dollar of prop- 
erty valuation, is inoperative under 
Const. art 10 § 12, because insufficient 
to provide for payment of interest 
and a sinking fund, which the consti- 
tutional provision will do of its own 
force, the whole act is not thereby 
destroyed. State v. Hackmann, 205 S. 
W. 12, 275 Mo. 534, 


[h] Issuance of bonds for improve- 
ments.—(1) Limestone County 
Comrs. Ct. v. Garrett, (Tex.Commn.; 
App.) 236 S.W. 970; 238 S.W. 894 [rev 
(Civ.App.) 230 S.W. 1010]. (2) Stat- 
ute providing for issuance of road 
bonds, although unconstitutional in 
part in allowing levy of taxes on coun- 
ty to pay for township’s bonds, is con- 


stitutional as to remainder. Hllis v. 
Greene, 133 S.E. 395, 191 N.C. 761. 
(3) Pub. Local L. (1915) -¢ 336, au- 


thorizing issuance of township road 
bonds for road purposes, is valid de- 
spite the invalid provision of § 5 as 
to indorsement and guaranty of the 
bonds by the county. Bladen County 
v. Boring, 95 S.E. 43,175 N.C. 105. (4) 
A statute relating to the issuance of 
bonds for roads is not invalid because 
of an unconstitutional provision 
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the entire act is invalid,®® and a mere possibility | that the undertaking can be carried out under the 


exempting such bonds from taxation. 
Walsh v. Asher, 173 S.W. 808, 163 Ky. 
377; State v. Gordon, 188 S.W..160, 268 
Mo. 713. (5) Nor is such a statute 
invalid because of an invalid provi- 
sion therein specifying the manner of 
spending the proceeds. upon roads. 
State v. Gordon, supra, 


[i] Requiring work on roads.—(1) 
Local Acts (1907) p 702 § 4, amending 
Local Acts (1903) p 214, and provid- 
ing that all male persons in the coun- 
ty between seventeen and forty-five 
years of age shall be required to work 
the public roads six days each year 
or to pay a money compensation there- 
for, is not invalid as conflicting with 
Const. (1901) § 106, requiring the ad- 
vertisement of local laws, as not hav- 
ing been advertised as required, the 
several sections of the amending stat- 
ute relating to distinct items, and the 
omission of one of the advertised sec- 
tions in no way affecting or limiting 
the force of the other sections. State 
v. Kirkpatrick, 95 So. 490, 19 Ala.App. 
50 [certiorari den 95 So. 494, 209 Ala. 
LG (2) Ina statute requiring per- 
sons to furnish wagons and teams 
for county road service, an unauthor- 
ized requirement that such persons 
shall furnish feed for the teams does 
not invalidate the entire act. Wil- 
liams v. State, 293 S.W. 757, 155 Tenn. 
864; Galoway v. State, 202 S.W. 76, 
139 Tenn. 484, L.R.A.1918D 970, (3) 
Spec. L. (1897) p 150 c 110, amended 
by Spec. L. (1905) p 262 ¢ 30, creates 
a road system for Ellis County, and 
provides a penalty for failure to work 
‘on the roads after summons. Const. 
art 1 § 28, provides that no laws shall 
be suspended except by the legisla- 
ture. It was held that, if these special 
statutes gave a power of suspension, 
the law would not be invalid, the pro- 
vision for suspension failing. Bluitt 
v. State, 121 S.W. 168, 56 Tex.Cr. 525. 


[i] Grant of right of eminent do- 
‘“main.—(1) Separable, provisions of 
a statute granting to a municipality 

' the power of eminent domain if valid 
may stand, although the provisions 
are invalid. White v. Forsyth, 76 S.E. 
58,138 Ga. 753; In re Municipal Char- 
-ters, 86 A. 307, 86 Vt. 562. (2) Act 
June 8, 1907 § 1 (P. L. 466; St. [1920] 
§ 2746), authorizing the city of Phila- 
delphia to take land for a parkway, 
was not invalidated by unconstitu- 
_tional sections authorizing taking of 
land within two hundred feet of park- 
way to resell. Pennsylvania Mut. L. 
Ins. Co. v. Cuyler, 129 A. 637, 283 Pa. 
422. (3) To render wholly void a 
statute authorizing the taking of prop- 
erty for both public and private pur- 
poses, such purposes must be so com- 
mingled that they cannot be separated 
and public utilities act of 1905 (L. 
~{1905] c 159), as amended in 1909 (L. 
[1909] c 150), authorizing any incor- 
porated city to condemn and acquire 
works, plants, and facilities for the 
, purpose of furnishing such city and 
its inhabitants and other persons with 
power for lighting, heating, and power 
purposes, public and private, did not 
authorize the use of any such facilities 
for other than municipal uses, nor for 
commingled public and private pur- 
poses, so that the word “private” may 
be eliminated, without in any way af- 
fectigg the undoubtedly valid part of 
the act, leaving the whole statute 
valid. Tacoma v. Nisqually Power 
Co., 107 P. 199; 5% Wash. 420. (4),. If 
-26 Del. L. c 189, authorizing boulevard 
corporations to condemn land for 
boulevard purposes, does exentpt such 
corporations from devoting the sand to 
public purposes indefinitely, it is to 
that extent only invalid. Chendaniel v. 


Conrad, 83 A. 1036, 26 Del. 549, Ann.; 759, 761, 138 Pa. 401. 


Cas.1915B 968 [writ of error dism 35 
S.Ct. 203;.235 U.S. 712, 59° L.bd. 437]. 
(5) In State Highways Law, relating 
to expropriation of lands for parish 
roads, the unconstitutionality of § 14, 
purporting to fix the measure of dam- 
ages, does not invalidate the entire 
statute of which it is a mere detail. 
Lafayette Parish Police Jury v. Mar- 
tin, 74 So. 170, 140 La. 848. (6) The 
invalidity of a special procedure pre- 
scribed in a statute for condemning 
land by an irrigation district does not 
invalidate the entire act. White v. 
Maverick County Water Control, etc., 
Dist. No. 1, (Tex.Commn.App.) 35 5S. 
W.(2d) 107 [rev (Civ.App.) 26 S.Wa 
(2d) 659]. 


[k] Invalid provisions for taking 
land without compensation.—W heel- 
wright v. Boston, 74 N.E. 937, 188 
Mass. 521; Strickland v. Lakeside Irr. 
Col, o CBRexiCivi App.) P21 Fb2s4SiwWs F140: 
Kennedy v. Milwaukee, etc., R. Co., 22 
Wis. 581. 


{1]. Invalid provisions as to as- 
sessment of damage or benefits.—U. 
S. v. Freeman, 113 F. 370; Barber v. 
Galloway, 231 P. 34, 195 Cal. 1; Smith 
vy. Claussen Park Drainage, etce., Dist., 
82 N.E. 278, 229 Ill. 155; Peo. v. Mun- 
roe, 81 N.E. 704, 227 Ill. 604; Loomis 
v. Rogers, 163 N.W. 1018, 197 Mich. 
265; Pawnee County Drainage Dist. 
No. 1 v. Chicago, etc., R. Co., 146 N.W. 
1055, 96 Neb. 1; Washington County 
Drainage District No. 7 v. Bernards, 
174° P.o116789 Ore 5315 “Harrison \v. 
Milwaukee County, 8 N.W. 731, 51 
Wis. 645, 


[m] Invalid provision as to limita- 
tion of action.—An act providing for 
the removal of obstructions in public 
roads, and declaring that the statute 
of limitations shall not be deemed to 
have run in favor of any person for 
obstruvting such road, is not wholly 
unconstitutional even if the latter 
provision operates retroactively to de- 
stroy a vested right to a defense 
founded on the bar of limitations. 
Little Miami R. Co. v. Greene County, 
31 OhioSt, 338. 


[n] Penal section of Act (1924) 
No. 249, relating to the letting of con- 
tracts for materials for the construc- 
tion of public works, is readily separa- 
ble from its other provisions, which 
would not be affected should it be de- 
clared unconstitutional. Sternberg v. 
Tanginahoa Drain. Dist. No. 1, 105 
So. 372, 159 La. 360. 


99. Ark.—Milwee v. Tribble, 
S.W. 56, 139 Ark. 574. 


Cal.—Mordecai v. Madera County, 
192 P. 40, 183 Cal. 434. 


Idaho.—Cunningham: v. 
108 P. 898, 18 Idaho 149. 


Ind.—Moore y. Bible, 89 N.E. 876; 
Newton County v. State, 69 N.E. 442, 
161 Ind. 616. ‘ 


Mass.—Salisbury Land, ete., Co. v. 
Com., 102 N.E. 619, 215 Mass. 371, 46 
L.R.A.N.S. 1196. 


Neb.—Searle v. Yensen, 226 N.W. 
464, 118 Neb. 835, 69 A.L.R. 257. 


N.J.—Albright v. Sussex County 
Lake, etc., Commission, 59 A. 146, 71 
N.J.Law 309 [aff 57 A. 398, 71 N.J. 
nee 303, 108 Am.S.R. 749, 69 LJR.A. 
68], 


N.C.—Harper v. New Hanover 
County, 45 S.E. 526, 133 N.C. 106. 


Or.—Gibbons v. Hood River Irr. 
Dist. 1383 P. 772, 66 Or. 208. 


Pa.—Pittsburgh’s Pet., 21 A. 757, 
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Thompson, 


Va.—Miller v. Pulaski, 63 S.H. 880, 
109 Va. 137, 22 L.R.A.N.S. 552. 


Wash.—Skagit County v. Stiles, 39 


PR. 116, 10 Wash. 388. 


Wis.—City of Milwaukee v. Diller, 
216 N.W. 837, 194 Wis. 376; State v. 
Bancroft, 134 N.W. 330, 148 Wis. 124, 
38 L.R.A.N.S. 526. ; 


[a] Doctrine of striking out inde- 
pendent unconstitutional part of stat- 
ute cannot be applied where it “af- 
fects the validity of an assessment of 
lands according to legislative deter- 
mination.” Heinemann v. Sweatt, 
196 S.W. 931, 130 Ark. 70, 74. 


[b] Establishment of road im- 
provement district.—(1) The provi- 
sion of an act of the general assembly 
of 1919 entitled “‘An act to create 
Horatio and Eastern Road Improve- 
ment District of Sevier County,” in- 
cluding section 18, township 9 south, 
range 82 west, five miles from the 
body of the district, is not independ- 
ent of the other portion describing 
the boundaries of the district, and the 
whole act must be declared void. 
Milwee v. Tribble, 214 S.W. 56, 139 
Ark. 574. (2) The invalidity of por- 
tion of House Bill No. 3 of 1917, fora 
bond issue for highways renders the 
entire act invalid, such provision not 
being separable frem the creation of 
the road improvement commission 
thereby provided for. Claywell v. 
Burke County Road Com’rs Bd., 92 
S.E. 481, 173 N.C. 657. 


[ec] Establishment of irrigation 
district.—(1) Irrigation Act of 1919, 
providing that it shall not apply to ir- 
rigation projects in counties which 
have adopted a charter pursuant to 
Const. art 11 § 7%, etc., is invalid as 
a whole because the provision ‘which 
destroyed uniformity of operation 
could not be separated’ from the re- 
mainder of the act. Mordecai v. Ma- 
dera County, 192 P. 40, 183 Cal. 434. 
(2) The efficacy of each section of L. 
(1913) p 382, amending Lord L. ¢ 7 
§§ 6167-6217, organizing irrigation 
districts, depends more or less upon 
the whole, and no part of the act can 
be given effect without the whole. 
Gibbons v. Hood River Irr. Dist., 133 
P. 772, 66 Or. 208, 


[d] Invalid provision for condem- 
nation of land.—(1) Skagit County 
v. Stiles, 39 P. 116, 10 Wash; 388. (2) 
If a private use is combined with a 
public use in a statute authorizing the 
condemnation of land, in such a way. 
that they cannot be separated, the 
whole act is void, so that § 12 of the 
charter of the town of Pulaski (Acts 
[1898] p 210 e¢ 190), as amended by 
Acts [1906] p 460 c 262, authorizing 
the condemnation of land for the 
purpose of furnishing water, ete., to 
the inhabitants of the town or other 
persons, companies, etc., being uncon- 
stitutional in so far as it authorized 
land to be taken to enable it to fur- 
nish water to’ others than the in- 
habitants of the town, the whole sec- 
tion is invalid. Miller v. Pulaski, 63 
S.5.7880, 109° Va Sis 22" bE. RAN S: 
552. (3) The invalidity of the pro- 
visions of L. (1911) ¢ 652, providing 
for the construction and maintenance 
of dams in navigable waters, arising 


from the fact that it attempts to au- 


thorize the taking of private property 
for private purposes, or the taking of 
property without compensation, ren- 
ders the entire act invalid, except § 1, 
which is independent of the other pro- 
visions, notwithstanding the legisla- 
tive declaration that the invalidity of 
provisions in the act shall not render 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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valid provisions is insufficient to sustain the act.2 
An unconstitutional portion of a statute cannot in- 
graft by implication into the valid part a grant of 
power of eminent domain not conferred by the lat- 


ter standing alone.” 


the other provisions invalid, since 
such other provisions cannot be given 
effect. State v. Bancroft, 134 N.W. 
330, 148 Wis. 124, 88 L.R.A.N.S, 526. 
(4) St. (1912) ¢ 715, authorizing the 
Salisbury Beach Reservation Com- 
mission to acquire land for a public 
reservation, was held unconstitution- 
al, the valid provision of § 4 and the 
invalid provision of § 10 being inex- 
tricably interwoven. Salisbury Land, 
ete., Co. v. Commonwealth, 102 N.E. 
619, 215 Mass, 371, 46 L.R.A.N.S. 1196. 
(5) The condemnation provisions of 
the Milwaukee City charter, contem- 
plating a complete scheme for the 
taking of property under the law of 
eminent domain are rendered wholly 
void by unconstitutional provisions 
relating to a jury trial of the neces- 
sity for taking property, such invalid 
provisions not being so separable 
from the valid part as to leave a 
‘workable plan after the elimination. 
City of Milwaukee v. Diller, 216 N.W. 
837, 194 Wis. 376. 


[e] Construction of school build- 
ings.—L. (1921) ce 110, providing for 
the removal of the state normal 
school to’a new location, and for the 
erection of suitable buildings at new 
location in time for the commence- 
ment of the school year of 1922 out 
of the tax levy of one-eighth mill 
upon all taxable property within the 
state, the invalidity of the provision 
as to the tax levy because the bill did 
not originate in the house of repre- 
sentatives as required by Const. art 
3 § 14 invalidated the entire act, there 
being no other provision for the con- 
struction of the necessary buildings. 
Dumas v. Bryan, 207 P. 720, 35 Idaho 
ewe 

1. Skagit County v. Stiles, 39 P. 
116, 10 Wash. 388. 

2. Zachry v. Harlem, 75 S.E, 4, 138 
Ga. 195. 

8S. Cross references: 

Disposition of: 

License funds see infra § 220. 

Tax funds see infra § 215. 
Expenditures for public improve- 
ments see supra § 213. ay") 
Partial invalidity of act having de- 

fective title see infra § 225. 

4. Cal.—Veterans’ Welfare Bd. v. 
Jordan, 208 P. 284, 189 Cal. 124, 22 
A.G,R. 151.5. 

Fla.—Douglass v. Smith, 63 So. 844, 
66 Fla. 460. 

Ky.—Ex p. Lawrence, 265 S.W. 287, 
204 Ky. 568. 

La.—State v. 
201. 

Mich.—State Bd. of Agriculture v. 
State Administrative Bd. 197 N.W. 
160, 226 Mich. 417. 


Mo.—State v. Thompson, 289 S.W. 
338, 316 Mo. 272; State v. Mallinck- 
rodt Chemical Works, 156 S.W. 967, 
249 Mo. 702 [aff 35 S.Ct. 671, 238 U.S. 
41, 59 L.Ed. 1192]; Kavanaugh v. Gor- 
don, 149 S.W. 587, 244 Mo. 695. 


Mont.—State v. Stewart, 161 P. 309, 
53 Mont. 18; Hill v. Rae, 159 P. 826, 
52 Mont. 378, L.R.A.1917A 495. 


Neb.—Merrill v. State, 91 N.W. 418, 
65 Neb. 509. 
N.Y.—Peo. v. Tremaine, 168 N.E. 


817, 252 N.Y. 27; Watkinson v. Hotel 
Pennsylvania, 187 N.Y.S. 278, 195 App. 


Clinton, 28 La.Ann. 
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priations, or to 
funds, does not 


Div. 624 [aff 132 N.EB. 889, 231 N.Y. 
562]. 


Or.—Eastern, ete., Lumber Co. v. 
Patterson, 264 P, 441, 124 Or. 146 [rev 
258 P. 198, 124 Or. 112, aff and error 
dism 49 S.Ct. 184, 278 U.S. 581, 73 L. 
Ed. 518). 


Pa.—Com, v. Friebertshauser, 28 
Pa.Dist. 74; In re Penitentiary, 14 
Pa.Dist. 595. 


R.I.—In re Opinion of Justices, 120 
A. 868, 45 R.I. 289. 


Wash.—Maximillian v. Clausen, 200 
P. 583, 203 P. 379,117 Wash. 74. 


W.Va.—State v. Bond, 118 S.E. 276. 
94 W.Va. 255. 


[a] Ilustrations.—(1) The _ state 
having established an_ elaborate 
scheme and an important department 
for the protection of wild game and 
fish, and authorizing the expenditure 
of two hundred thousand dollars with- 
in two years to buy, ship, keep, propa- 
gate, and preserve game, and having 
invested forty-three thousand eight 
hundred and eighty-five dollars and 
eighty-five cents for game, birds, and 
eggs, for running and equipping a 
game farm, and for shipping and dis- 
tributing the birds and eggs among 
the people of the state, the Legisla- 
ture passed Act April 19, 1911 (L. 
(1911) p 18) § 62, appropriating nine- 
ty thousand dollars for the salary of 
the fish and game commissioner and 
the other expenses for the mainte- 
nance of the department, but added 
an unconstitutional proviso that no 
part of the appropriation should be 
available while the present fish and 
game commissioner remained in of- 
fice or was in any wise connected 
therewith. It was held that it could 
not be presumed that the legislature 
would not have made any appropria- 
tion except on condition of the pro- 
viso attached, and, the section being 
complete without it, its invalidity did 
not invalidate the balance of the sec- 
tion. State v. Gordon, 139 S.W. 403, 
236 Mo. 142. (2) If the provision of 
the Rehabilitation Law (Education L. 
§ 1210), accepting the United States 
appropriation for vocational rehabili- 
tation, and directing the Regents of 
the University to codperate with the 
federal government in carrying out 
the purpose of the act, is unconstitu- 
tional, that does not invalidate the en- 
tire act, since, in other portions, state 
funds are provided for the purposes 
of the act, and the uses to which 
those funds are to be put are defined 
and provided for. Watkinson v. Hotel 
Pennsylvania. Doty Nye eo Le OD 
Apvp.Div. 624 [aff 132 N.H. 889, 231 
N-Y...562].-— (3); L...€1927). p413, au- 
thorizing the use of the state indus- 
trial accident fund for the construc- 
tion of a state office building is not 
wholly invalid because of an invalid 
provision creating a debt in excess of 
constitutional limitations. Hastern, 
ete., Lumber Co. v. Patterson, 264 P. 
441, 124 Or. 146 [rev 258 P. 193, 124 
Or. 112, aff and error dism 49 S.Ct. 
184,278 ULS) 581, 73° Led... 5187. 


[b] Public and private purposes in 
appropriation act.—(1) If a general 
appropriation act, containing distinct 
and separable appropriations for pub- 
lic and private purposes, should re- 
ceive the approval of the governor 
and become enrolled as a law, and if 
later its constitutionality be ques- 
tioned, and it be made to appear by 
the legislative journals of either 
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[§ 214] (2) Appropriations, Expenditures, and 
Dispesition of Public Funds.? 
separable provisions of a statute relating to appro- 


The invalidity of 


the use and disposition of public 
render the entire statute invalid,* 


house that in such house the act had 
received in its favor the votes of a 
majority of a quorum but not two 
thirds of the members elected thereto, 
such act would not be declared invalid 
as a whole, but merely as to the ap- 
propriations for private purposes, 
which under Const. art 4 § 14, must be 
passed by a two-thirds vote of all 
members elected. In re Opinion of 
the Justices, 120 A. 868, 45 R.L 289. 
(2). The invalidity of L. (1911) p 18 
§ 63, in so far as it appropriated sev- 
en thousand dollars for salary and ex- 
penses of a nonofficer of the state for 
alleged services to be rendered as 
special agent of the state and water- 
ways commission, did not invalidate 
the balance of the law appropriat- 
ing ten thousand dollars to the com- 
mission. Kavanaugh.v. Gordon, 149 
S.W. 587, 244 Mo. 695. (3) Act June 
12, 1909 (L. [1909] p 868), requiring 
the stenographers of the judges of 
the Supreme court and of the courts 
of appeals to deliver copies of the 
opinions to the clerk of the court, who 
shall, without charge, deliver copies 
to counsel for the parties, although 
when applied to private litigants is 
invalid as making an appropriation 
of public funds for the benefit of 
litigants may be valid so far as it re- 
quires the delivery of free copies to 
counsel for the state, when it is a 
party. State v. Parker Distilling Co., 
139 S.W. 453, 236 Mo. 219, 237 Mo. 103. 


[c] Relief to veteran soldiers or 
sailors.—(1) The unconstitutionality 
of the Veterans’ Bond Act of 1921, in 
so far as it authorizes the use of the 
proceeds to purchase land to be soid 
to the veterans on credit under the 
Veterans’ Farm and Home Purchase 
Act, because violative of Const. art 4 
§ 31, prohibiting a gift or loan of the 
credit of the state, does not affect the 
statute in so far as it authorizes use 
of proceeds for the purchase and im- 
provement of land to be sold to veter- 
ans at cost under the Veterans’ Wel- 
fare Act, since it cannot-be said that 
the legislature would not have passed 
the act if it had known of the uncon- 
stitutionality of such portion. Veter- 
ans’ Welfare Bd. v. Jordan, 208 P. 
284, 189 Cal,.124; 22 A.L.Ri 1515...(2) 
That the Soldiers’ and Sailors’ Bonus 
Act § 1, by its language includes pay- 
ments to persons who are not entitled 
thereto does not render the act inop- 
erative as to those who are entitled to 
its benefits. Maximillian y. Clausen, 
203 P. 379, 117 Wash.. 74 [aff on reh 
200 P. 583, 117 Wash. 74]. 


[dad] Disposition of proceeds of 
fines, penalties, or forfeitures.—(1) 
Since the void provision of Gen. St. 
°(1906) § 3771, relative to the payment 
of fines to the county school fund was 
not the controlling consideration in 
the enactment of the statute, it does 
not invalidate the remainder of the 
statute. Douglass v. Smith, 63 So. 
844, 66 Fla. 460. (2) Provision in St. 
§ 4345a6, conéerning payment of com- 
missions of officers, enforcing act, out 
of fines, even if invalid, need not be 
considered in determining validity of 
provision as to payment of fines to 
credit of county or municipal high- 
way funds, since it may be eliminated 
and other part of act upheld. Ex p. 
Lawrence, 265 S.W. 287, 204 Ky. 568. 
(3) Statute for disposition of for- 
feitures enactedin lieu of earlier stat- 
ute repealed it, although portion of 
repealing statute was unconstitution- 
al. Gross v. Gentry County, 8 S.W. 
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but if the valid part is dependent on, and unen- 
forceable without, the invalid part, the statute is 


wholly invalid.® 
[§ 215] (3) Taxation.° 


(2d) 887, 820 Mo. 332. (4) The pro- 
vision of Rev. St. (1909) § 6605, rela- 
tive to disposition of fines for viola- 
tions of the Food and Drugs Act 
(Rev. St. [1909] §§ 6592-6605), void 
under Const. art 11 § 8, does not in- 
validate the other penal provisions of 
that act. State v. Lief, 154 S.W. 1133, 
248 Mo. 722. (5) Even if Rev. St. 
(1909) § 10304, directing all fines and 
penalties collected under the chapter 
for violation of the anti-trust act to 
be paid into the state treasury, is un- 
constitutional, in that they should be 
collected for the use of the school 
fund of St. Louis City, pursuant to 
Const, art 11 § 8 the invalidity of such 
provision would not affect the valid- 
ity of the rest of the chapter. State 
v. Mallinckrodt. Chemical Works, 156 
S.W. 967, 249 Mo. 702 [aff 35 S.Ct. 671, 
238 U.S. 41, 59 L.Ed. 1192]. (6) Other 
cases in which statutes were upheld 
notwithstanding invalidity of provi- 
sion as to disposition of proceeds of 
penalties. St. Louis, ete., R. Co. v. 
State, 19 S.W. 572, 56 Ark. 166; St. 
Louis, etc., R. Co. v. State, 17 S.W. 
806, 55 Ark. 200; Harrod v. Latham 
Mercantile, etc., Co., 95 P. 11, 77 Kan. 
466; Hardy v. Kingman County, 68 P. 
1078, 65 Kan. 111. 


5. Ark.—Oliver v. Southern Trust 
Co., 212 S.W. 77, 188 Ark. 381. 


Colo.—Leddy v. Peo., 147 P. 365, 59 
Colo. 120. 


Conn.—Beach v. Bradstreet, 82 A. 
1030, 85 Conn. 344, Ann.Cas.1913B 946. 


Ga.—Verdery v. Walton, 73 S.E. 
390, 137 Ga. 213. 


Idaho.—State v. Banks, 215 P. 468, 
87 Idaho 27. 


Iowa.—State v.' State Executive 
Council, 223 N.W. 7387, 207 Iowa 923. 


Md.—Baltimore v. O’Connor, 128 A. 
759, 147 Md. 639, 40 A.L.R. 1058. 


Mich.—State Bd. of Agriculture v. 
Fuller, 147 N.W. 529, 180 Mich. 349. 


Mo.—State v. St. Louis, etc., R. Co., 
162 S.W. 144, 253 Mo. 642. 


Mont.—State v. Stewart, 161 P. 309, 
53 Mont, 18. 


Okl.—Parwal Inv. Co. v. State, 175 
P. 514, 71 Okl. 121. 


Pa.—Booth v. Miller, 85 A. 457, 237 
Pa, 297. 


{a] Ilustrations.—(1) Acts (1915) 
p 326, entitled an act to appropriate 
money for an exhibit of state re- 
sources at an exposition, passed after 
commission had received private do- 
nations and advances, with a pream- 
ble reciting that legislative appro- 
priation was the proper means to de- 
fray expenses, §§ 1, 2, 4, and 5 of 
which related to duties of commis- 
sion, and by § 6 appropriating forty 
thousand dollars to the commission, 
which appropriation was invalid be- 
cause the bill had not received an af- 
firmative vote required by Const. art 
5 § 30, was wholly invalid, as’ the 
parts were interdependent, and not 
separable. Oliver v. Southern Trust 
Co:, 212 S.W. '77,. 188 Ark, 381. 1(2) 
Provision of Acts (1924) e¢ 576, at- 
tempting to appropriate money from 
state treasury for payment of deficits 
in certain offices in Baltimore City, 
having been declared: unconstitution- 
al, and being interdependent with a 


Statutes relating to tax- 
ation are within the rule which requires the court 
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clare the statute 


remaining provision relieving Balti- 
more City from its liability to pay 
certain of such fees, the entire act 
would be declared void. Baltimore v. 
O’Conor, 128 A. 759, 147 Md. 639, 40 
A.L.R. 1058. 


[b] State aid to soldiers.—Pub. 
Acts (1911) ec 187, giving state aid to 
soldiers and their widows, must be 
taken as a whole, as no provisions in 
regard to the soldiers of the Civil 
War serving as part of the quota.’ of 
Connecticut could be separated from 
the provision for soldiers who served 
for other states but later resided in 
Connecticut. Beach vy. Bradstreet, 82 
A. 1030, 85 Conn. 344, Ann.Cas.1913B 
946. 


{[c] Pensions.—Since Acts (1907) 
p 108 §§ 5, 7, relating to the payment 
of pensions to Confederate soldiers 
and the widows of Confederate sol- 
diers, and providing for the auditing 
of the fees of the ordinary for serv- 
ices in such matter, and the payment 
of such fees by the county, contem- 
plated the payment of fees for all 
classes of pensioners, the legislative 
intent cannot be given effect by en- 
forcing the provision only in favor of 
the indigent pensioners, on the ground 
that a eounty may constitutionally 
levy a tax for the care of paupers. 
Verdery v. Walton, 73 S.E. 390, 137 
Ga. 213. 


[d] Loaning school funds.—L. 
(1905) p 338, so far as it provides for 
loaning school funds, is rendered in- 
valid by the invalidity of § 46, impos- 
ing liability on counties for losses, 
which forms so important a part of 
the loaning system that it is not plain 
that the system would have been 
created without it. Leddy v. Peo., 147 
P. 365, 59 Colo. 120. 


{e] Farm Ioan Act.—The invalid 
provisions making counties liable for 
funds loaned through them are so in- 
timately related to the remaining por- 
tions of the “contingent” plan of the 
Farm Loan Act that the whole plan is 
unconstitutional. State v. Stewart, 
161 Py" 309, 58> Mont: 182 ; 


[f] Reserving lien to secure re- 
fund.—The holding that the provision 
of Act May 13, 1909) @P.: Ib. 835), re- 
serving a lien to secure refund to the 
state of the money appropriated un- 
der certain circumstances, is void, 
would render the whole act void and 
annul the appropriation. Booth vy. 
Miller, 85 A, 457, 2387 Pa. 297. 


[g] Expenditures by state board 
of agriculture.—Pub. Acts (1913) No. 
324 § 1 (a), limiting the State Board 
of Agriculture to the expenditure of 
thirty-five thousand dollars to main- 
tain the mechanical and engineering 
department of the Agricultural Col- 
lege, being unconstitutional, it in- 
validated the whole act, leaving the 
fund available to support the college 
for that year such an amount as 
would have been raised by a tax of 
one-tenth. of a mill. State Bad. of 
Agricultute v, Fuller, 147 N.W. 529, 
180 Mich. 349. 


[h] Disposition of proceeds of 
penalties.—The unconstitutional stip- 
ulation in the penalty provision of 
Rev. St. (1909) § 3158, that the pen- 
alty prescribed therein for a railroad 
company’s failure to furnish certain 
facilities shall be paid to the good 
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to reject an unconstitutional part of a statute and 
retain the constitutional part if they are separable 
and the elimination of the invalid part does not 
defeat the general purpose of the act,’ but to de- 


invalid in toto if the constitutional 


roads fund instead of to the county 
public school fund as required by 
Const. art 11 § 8, invalidates the en- 
tire penalty provision. State v. St. 


Louis, ete., R. Co., 162 S.W. 144, 253 
Mo. 642. 
[i] Disposition of proceeds of es- 


cheated lands.—Elimination of uncon- 
stitutional parts of Rev. L. (1910) § 
8437, requiring the proceeds of es- 
cheat of lands of a corporation to be 
paid to the county school fund, can- 
not be made without disposing of pro- 
ceeds in contravention of legislative 
intent, so that the entire section is 
invalid. Parwal Inv. Co. v. State, 175 
Bib d4, TA SORKIN L211. 


6 Cross references: 


Imposition of tax on intrastate and 
interstate commerce see infra § 218. 


Invalidity of tax provisions as affect- 
ing municipal charter see supra § 
210. 

License, occupation, or privilege taxes 
see infra § 220. 

Partial invalidity of act having de- 
fective title see infra § 225. 


Taxation generally see Taxation [37 
Cyc 672] 


7. U.S.—Southwestern Oil Co. v. 
State, 30 S.Ct. 496, 217 U.S. 114, 54 L. 
Ed. 688 [aff 103 S.W. 489, 100 Tex. 
647.) 5. laittle Rock; ete: oR Con owe 
Worthen, 7 S.Ct. 469, 120 U.S. 97, 30 
L.Ed. 588; Attna L. Ins. Co. v. Eaton, 
43 F.(2d) 711 [rev 40 F.(2d) 965, 
cert den 51 S.Ct. 90]; Old Colony R. 
Co, v. U. S., 27 F.(2d) 994; Peacock v. 
Pratt, 121 F. 772, 58 C.C.A. 48. 


Ala.—Louisville, ete, R. Co. v. 
State, 78 So. 93, 201 Ala. 317 [app 
dism 39 S.Ct. 18, 248 U.S. 533, 63 L. 
Ed. 406]; Standard Oil Co. v. State, 
59 So. 667, 178 Ala. 400 [answers to 
certified questions conformed to de- 
cided 59 So. 668, 5 Ala.App. 675]. 


Ark.—County Bd. of Education vy. 
Austin, 276 S.W. 2, 169 Ark. 436; State 
v. New York L. Ins. Co., 173 S.W. 
1099, 119 Ark. 314 [aff 171 S.W. 871, 
119 Ark. 314]; Roberts v. Chatwin, 
158 S.W. 497, 108 Ark. 562. 


Cal.—Esberg v. Badaracco, 259 P. 
730, 202 Cal. 110; Peo. v. Whyler, 41 
Cal. 351. And see Peo. v. Todd, 23 
Cal. 181 (where inappropriate word 
was eliminated as surplusage and 
statute upheld). 


Colo.—In re Opinion of Justices, 
123°P. 660, 55 Colov 17: 


Conn.—Underwood Typewriter Co. 
NA ag Kade 102 A. 600, 92 Conn. 


Ind.—Johnson County y. Johnson, 
89 N.E. 590, 173 Ind. 76. 


Iowa.—France v. Mulock, 235 N.W. 
58; Davidson Bldg. Co. v. Mulock, 235 
N.W. 45; Dubuque v. Chicago, ete., 
R. Co., 47 Iowa 196. 


Kan.—Voran v. Wright, 284 P. 807; 
129 Kan. 601 [aff 281 P. 938, 129 
Kan. 1]. 


Ky.—Fayette County Dist. Bd. of 
Tuberculosis Sanatorium vy. Lexing- 
ton, 12 S.W.(2d) 348, 227 Ky. 7; South- 
ern R. Co. v. Coulter, 68 S.W. 873, 113 
Ky. 657, 24 Ky.L. 203. 


La.—Gulf Refining Co. v. McFar- 
land, 97 So. 438, 154 La. 251 [aff 44 
S.Ct. 402, 264 U.S. 573, 68 L.Ed. 856]; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and unconstitutional parts are so vitally connected | that it cannot be presumed that the statute would 


Morrison yv. Larkin, 26 La.Ann, 699. 


Mass.—Lawton Spinning Co. v. 
Com., 121 N.E. 518, 232 Mass. 28. 


Mich.—Union Steam Pump Sales 
£9. v. Deland, 185 N.W. 358, 216 Miich. 
261. 


Minn.—State v. Duluth Gas, ete., 
Co, 78 NW. 1032, 76° Minn 96,57 
L.R.A. 63. 


Miss.—State v. Gulf, ete., 
194 So. 689, 138 Miss. 70. 


Mo.—State ex rel. Kansas City, etc., 
R. Co. v. Danuser, 6 S.W.(2d) 912, 319 
Mo. 310; State ex rel. St. Louis, etc., 
R. Co. v. Danuser, 6 S.W.(2d) 912, 319 
Mo. 809; State ex rel. Missouri Pac. 
R. Co. v. Danuser, 6 S.W.(2d) 907, 319 
Mo. 799 [cert den 49 S.Ct. 30, 278 U.S. 
631, 73 L.Ed. 549]; Stouffer v. Craw- 
ford, 248 S.W. 581; Haag v. Ward, 85 
S.W. 391, 186 Mo. 325; Birch v. Platts- 
purg, 79 S.W. 475, 180 Mo. 413; West- 
port v. McGee, 30 S.W. 523, 128 Mo. 

52. 

Mont.—State v. Cascade County, 296 
P. 1; Northwestern Mut. L. Ins. Co. 
v. Lewis County, 72 P. 982, 28 Mont. 
484, 98 Am.S.R. 572. 


Neb.—State v. Fleming, 
1063, 70 Neb. 523, 529. 


N.J.—New Jersey Cent. R. Co. v. 
Baird, 69 A. 239, 75 N.J.Law 771 [—_mod 
67 A. 672, 686, 75 N.J.Law 120]. 


N.Y.—City Bank Farmers’ Trust Co. 
v. New York Cent. R. Co., 170 N.E. 
489, 253 N.Y. 49, 69 A.L.R. 940; Peo. 
v. Goldfogle, 151 N.E. 452, 242 N.Y. 
277; Peo. v. Knopf, 129 N.E. 202, 230 
N.Y. 48; Matter of Keeney, 87 N.E. 
428,194 N.Y. 281; Nash v. Lynch, 235 
N.Y.S. 517, 226 App.Div. 421 [aff 171 
N.E. 784, 253 N.Y. 564]; Peo. v. Goid- 
fogle, 211 N.Y.S. 85, 213 App.Div. 677 
(aff 205 N.Y.S: 870, 123 Mise. 399]; 
Peo. v. Lawrence, 36 Barb. 177 [aff 
41 N.Y. 137]; Farmers’ Loan & Trust 
Gol ve Newey ork Cent: “R.) Cos. 236 
N.Y.S. 250, 1384 Misc. 778. 


N.C.—Norfolk-Southern R. Co. v. 
Reid, 121 S.E. 534, 187 N.C. 320. 


Ohio.—Pump v. Lucas County, 
N.E. 666, 69 OhioSt. 448. 


Okl1.—Lusk v. Ryan, 171 P. 323, 69 
Okl. 165. 


Or.—Smith v. Patterson, 130 Or. 73, 
279 P. 271; State v. Coos County, 237 
PB. 678, 115 Or. 300. 


Pa.—In re Knowles, 145 A. 797, 295 
Pa. 571, 68 A.L.R. 1086; Fox’s Appeal, 
4 A. 149, 112 Pa. 337; Ancona v. Beck- 
er, 14 Pa.Co. 73. 


s.c.—Curdts v. State Tax Commn., 
227 S.E. 438, 131 S.C. 362 [aff 47 S.Ct. 
471, 273 U.S. 669, 71 L.Ed. 831]. 


S.D.—Assessment and Collection of 
Taxes, 54 N.W. 818, 4 S.D. 6 


Tenn.—State v. Scott, 39 S.W. 1, 98 
Tenn. 254, 36 L.R.A. 461. 


Tex.—Price v. Garvin, 
69 S.W. 985. 


Utah.—Stillman y. Lyneh, 192 P. 
272, 56 Utah 540, 12 A-L.R. 552. 


Wash.—State v. Cameron, 156 P. 
537, 90 Wash. 407; State v. Parmenter, 
96 P. 1047, 50 Wash. 164,19 L.R.A.N-S. 
707; Nathan v. Spokane County, 76 P. 
521, 35 Wash. 26, 102 Am.S.R. 888, 65 
ERA. 336: 


_ Wis.—State v. Lyons, 197 N.W. 578, 
183 Wis. 107. 


Can.—Rattenbury v. Land Settle- 
ment Bd., [1929] 1 Dom.L.R. 242. 


See generally supra § 206. 
“Unless the conclusion is unavoid- 


in ©Ots 
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able, ‘a general revenue statute 
should never be declared inoperative 
in all its parts, because a particular 
part relating to a distinct subject 
may be invalid. A different rule 
might be disastrous to the financial 
operations of the government, and 
produce the utmost confusion in the 
business of the entire country.’” 
Peo. v. Knapp, 129:N.H..202, 230 NY. 
48, 62 [quot, Field’ v. Clark, 12 S.Ct. 
495, 143 U.S. 649, 697, 36 L.Ed. 294]. 


[a] TIllustrations.—(1) Although 
Rev. L. c-12 §§ 4, 28, is invalid in so 
far as it applies to the taxation of 
tangible personal property of a resi- 
dent situated in another state, it is so 
separable from the provision for the 
taxation of the shares of the capital 
stock of a resident in a foreign corpo- 
ration as not to affect the validity of 
an assessment of such shares. Haw- 
ley v. Malden, 90 N.E. 415, 204 Mass. 
P38. Parl 34" SsOts 2201, :523:2 VU. Ss 58 
L.Ed. 477, Ann.Cas.1916C 842]. (2) L. 
(1911) ec 268, authorizing tax levy to 
aid county high schools, is not. uncon- 
stitutional as a whole, regardless of 
the constitutionality of §§ 5 and 12, 
which attempt to limit the operation 
of the act by excluding therefrom 
certain counties. State v. Hilty, 154 
P, 214, 97 Kan. 91. (3) If article 925, 
as amended (Vernon’s Civ. St. Annot. 
Suppl. [1918] art 925), authorizing 
cities constituting independent school 
districts to levy taxes, is invalid in 
so far as it applies to cities consti- 
tuting independent school districts 
which have extended their limits for 
school purposes, such invalidity does 
not invalidate the amended section 
when applied to a city constituting an 
independent school district of the 
same boundaries. Rockdale v. Cure- 
ton, 229 S.W. 852, 111 Tex. 136. * 


[b] Eaualization.—The invalidity 
of so much of the act of the general 
assembly of 1911 (Laws [1911] p 612) 
as attempts to vest power of equaliza- 
tion previously exercised by state and 
county boards on the state tax com- 
mission, did not invalidate the re- 
mainder of the act. In re Opinion of 
Justices, 123 P. 660, 55 Colo. 17. 


[ec] Taxation of corporate prop- 
erty.—(1) The inclusion of nontaxa- 
ble income in a corporation’s gross 
income would not invalidate the en- 
tire Revenue Act. -Old Colony R. Co. 
v. U. S., 27 F.(2d) 994. (2) The pro- 
vision of Tax Law, §§ 208-2091, adopt- 
eda LOhT PGs LAO LT er 1.26) 7 and 
amended in 1918 (L.. [1918] cc 276, 
417), for the taxation of foreign cor- 
porations doing business in the state, 
that the income from bonds owned by 
the corporation and held without the 
state shall be considered, but the 
principal of the bonds disregarded, in 
an allocation of the income arising in 
the state for purpose of taxation, be- 
ing separable from the main pur- 
pose of the act, which was to tax 
manufacturing and mercantile corpo- 
rations whose income will principally 
arise in business, should be disre- 
garded, and remainder of the act uv- 
held, and income from such bonds 
may be deducted from the income. 
Peo. v. Knapp, 129 N.E. 202, 230 N.Y. 
48. 


[d] Excise or franchise tax on for- 
eign corporations.—(1) Acts (1915) 
p 397 § 16 subd 4, prohibiting foreign 
corporations not having paid required 
franchise tax from doing business 
other than interstate business within 
state, is so separable from remainder 
of § 16, which imposes a franchise 
tax, that, if invalid, it will be disre- 
garded and remainder of act upheld. 
Louisville, etc., R. Co. v. State, 78 So. 
93, 201 Ala: 317 [app dism 39 S.Ct. 18, 


248 U.S. 533, 63 L.Ed. 406]. (2) St. 
(1914) ¢ 724, requiring payment of ex- 
cise tax by certain foreign corpora- 
tions doing domestic business, being 
distinct act, separate from St. (1909) 
ec 490 pt 3 § 56, the latter, although 
the former is unconstitutional and 
has been repealed, may stand alone. 
Lawton Spinning Co. v. Common- 
wealth, 121 N.E. 518, 232 Mass. 28. 


[e] Taxation of bank shares.—(1) 
L. (1866) c¢ 761, concerning the taxa- 
tion of bank shares, was not rendered 
void in toto because it was in conflict 
with an act of congress in not per- 
mitting a stockholder of a national 
bank to deduct the amount of his 
debts from the value of his stock. 
Albany County v. Stanley, 105 U.S. 
314, 26 L.Ed. 1051. (2) The invalid 
part of L. (1909) p 119 e 74 § 1, re- 
lating to any irregularity theretofore 
existing in assessments of bank 
shares, is so separated from the rest 
of the statute in purpose and meaning 
that it may be eliminated without af- 
fecting the validity of the other pro- 
visions. Peo. v. Purdy, 89 N.E. 844, 
196 N.Y. 550; Peo. v. Purdy, 89 N.E. 
838, 196 N.Y. 270. 


{[f] Imposition of tax and designa- 
tion of collectors thereof are entirely 
distinct subject matters and an il- 
legality with regard to the latter will 
not necessarily invalidate the provi- 
sions relating to the tax. Peo. v. 
Taner ae 36 Barb. 177 [aff 41 N.Y. 


[gs] Invalid discrimination.—That 
a proviso to the Income Tax Law was 
void, because discriminating against 
corporations having nonresident 
stockholders, did not invalidate’ re- 
mainder of statute, which in no part 
was dependent on such proviso, and § 
40 providing: that invalidity of any 
portion of act should not impair the 
remainder. Standard Lumber Co. v. 
Pierce, 228 P. 812, 112 Or. 314. 


{h] Invalid exemptions.—(1) The 
invalidity of the provisos of the Reve- 
nue Acts of 1911 and 1915 (Acts [1911] 
p 170 § 12; Acts [1915] p 397 § 16), 
attempting to exempt banks from the 
payment of the franchise tax imposed 
by those acts in general terms, does 
not ‘invalidate the tax as a whole, 
which was levied in compliance with 
the mandate of Const. (1901) § 229, es- 
pecially in the act of 1915, which pro- 
vides that the invalidity of any clause 
shall not affect any other clause or 
provision. State v. Elba Bank, etce., 
Co., 91 So. 917, 18 Ala.App. 253 [cert 
den 91 So. 922, 207 Ala. 711]. (2) 
That the provision of L. (1907) p 441 
§ 16, exempting from taxation all 
property of insurance companies ex- 
cept realty is unconstitutional, does 
not invalidate the provision of such 
section fixing an annual two per cent 
tax on the gross amount of premiums. 
Colorado Nat. L. Assur. Co. v. Clay- 
ton, 130 P. 330, 54 Colo. 256. (3) Ex- 
emption from income tax provided by 
L. (1924) ec 132 § 18, resting upon 
classification which the legislature 
had power to make, even if invalid as 
denying equal protection of the laws, 
contrary to Const. U. S. Amendm. 14, 
might, both under the general rule 
for construing statutes and under § 
42 of the act, be stricken therefrom 
without affecting the remainder 
thereof. State v. Gulf, ete., R. Co., 
104 So. 689, 138 Mise. 70. (4) When 
L. (1919) ¢ 627, imposing tax on en- 
tire net income of residents and on 
net income of nonresidents from busi- 
ness done in the state (Tax L. § 351), 
was amended by L. (1920) ¢ 191, to 
extend the exemption in Tax L. § 
362, to nonresidents, and thus elimin- 
ate the discrimination in favor of resi- 
dents, which had been adjudged in- 
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have been enacted with the unconstitutional parts 
The question in every case is whether 
the legislature, if partial invalidity had been fore- 
seen, would have wished the statute to be enforced 
with the invalid part rejected altogether, and in 
this connection the ultimate result sought by the 
legislature is the determining factor.® 
relating to taxes on: inheritances, which, even if 
inoperative in eases of contingent and expectant 
estates and in some other cases, can operate with- 
out difficulty in the great majority of cases coming 
within its purview, will not be condemned in toto, 
where the court cannot say that the legislature would 
not, have enacted it if it had known of its limited 


eliminated.® 


valid, the act remained in full force 
and effect; and the tax against a non- 
resident for the year 1919 will be sus- 
tained as if the invalid: discrimination 
had never been in the act. Peo. v. 
Travis, 132. N.E.. 109, 231. N.Y..339, 15 
A.L.R. 1319. (5) Proviso of amenda- 
tory exemption statute of 1913 (L. 
[1913] p 353), if construed to violate 
Const. art 7 § 2, as modified by the 
third amendment, relating to exemp- 
tions, might be rejected so the stat- 
.ute would remain an act complete in 
itself and enforceable. State v. Cam- 
eron, 156 P. 537, 90 Wash. 407. 


[i] Disposition of tax funds.—(1) 
The invalidity of Spec. Acts (17.9) p 
294 § 17, directing payment into the 
county general fund of fees, emolu- 
ments, and commissions earned in 
collection and receipt of funds de- 
rived from taxation does not render 
invalid the remainder of the act 
which is complete in itself and capa- 
ble of being executed in accordance 
with the apparent legislative inten- 
tion. County Bd. of Education v. 
Austin, 276 S.W. 2, 169 Ark. 436. (2) 
If Pub. Acts (1891) No. 182, was con- 
trary to the constitution, in so far 
as it appropriated to the general fund 
a specific tax on corporate franchises, 
which was devoted by the constitu- 
tion. to the primary school interest 
fund, the invalidity of that provision 
did not make the entire act void. Un- 
ion Steam Pump Sales Co. v. Deland, 
185 N.W. 353, 216 Mich. 261: 


{j] Effect of statutory declaration. 
—The Poll Tax Law (lL. [1920-1921] 
p 678 § 19) provides that, if any part 
of the act is for any reason held un- 
constitutional, such decision shall not 
affect the validity of the remaining 
portions. so that, if a part of the act 
permitting counties to retain one fifth 
of the amount collected offends the 
constitution, the tax would still be 
collectable. Nipges vy. Thornton, 206 
P. 17, 119 Wash. 464. 


8. U.S.—Davis v. Wallace, 42 S.Ct. 
164, 257 U.S, 478, 66 L.Ed. 325; Pol- 
lock v Farmers’ L. & T. Co., 15 S.Ct. 
912, 158 U.S. 601, 39' L.Ed. 1108. 


Ala.—Eliasberg Bros. Mercantile 
Co. v. Grimes, 86 So. 56, 204 Ala. 492, 
11 A.L.R. 300. 


Ark.—State v. Williams-Echols Dry 
i ates Co., 3 S.W.(2d), 340, 176 Ark. 
324. 

Ga—Foster v. College Park, 
S.E. 84, 155 Ga. 174. 

Idaho.—Hpperson v. Howell, 154 P. 
621, 28 Idaho 338. 

T1l.—O’Gara Coal Co. v. Emmerson, 
156 N.E. 814, 326 Ill. 18. 

Md.—Curtis v. Mactier, 80 A. 1066, 
115 Md. 386. 


Se ae v. Rogers, 12 Mich. 
168. 
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A statute 


N.H.—Williams v. State, 125 A. 661, 
81 N.H. 341, 39 A.L.R. 490; Williams 
v.. Park, 56 A. 463, 72 N.H. 305, 64 
LRA. 33; 


N.Y.—In re Gates, 153 N.E. 45, 243 
NYY SL 93. 


N.D.—Angell v. 
N.W. 72, 11 N.D. 265 


S.D.—HEwert v. Taylor, 160 
797,338 S.D,. 124. 


Tenn.—Edwards v. Davis, 244 S.W. 
359, 146 Tenn. 615. 


Can.—Atty.-Gen. Vv. 
[1925] 2 Dom.L.R. 691. 


Alta.—Re Cust, 8 Alta.L. 39. 


[a] Tllustration.—The invalidity 
of the parts of § 1 subs K, L. (1910) 
e 882, which exempt the designated 
part of the village from taxation and 
provide for levies by the county com- 
missioners and payment of the taxes 
to the improvement association, ren- 
dered the whole act invalid, since, 
withs those parts eliminated, it could 
not be said that the statute would 
have been enacted, or that the refer- 
endum vote by the residents of a vil- 
lage authorized by the act would have 
resulted in its adoption. Curtis v. 
Mactier, 80 A. 1066, 115 Md. 386. 


[b] Where .single comprehensive 
scheme of taxation is provided for in 
the act, and the different parts are in- 
terdependent, the whole statute must 
fall upon one provision thereof being 
shown to be unconstitutional. Pol- 
lock v. Farmers’ L. & T. Co., 15 S.Ct. 
912, 158 U.S. 601, 39 L.Ed. 1108; Quin- 
lan v. Rogers, 12 Mich. 168; Williams 
v. State,.125 A. 661, 86 N.H. 341, 39 
A.L.R. 490; Williams v. Park, 56 A. 
468, 72 N.H. 305, 64 L.R.A. 33; Angell 
v. Cass County, 91 N.W.. 72, 11, N.D. 
265; State v. O’Connor, 67 N.W. 824, 
5 N.D. 629; Ewert v. Taylor, 160 N.W. 
797, 38 S.D. 124. 


{c] Excessive imcome tax.—The 
imposition of taxes upon incomes by 
the Revenue Act of 1919 is void in 
toto, and not only void as to levy in 
excess of sixty-five one hundredths of 
one per cent, under Const. (1901) § 
214... Eliasberg Bros. Mercantile, Co. 
v. Grimes, 86 So. 56, 204 Ala. 492, 500, 
11 A.L.R. 300 (where the court, in 
declining to uphold the statute by “re- 
constructive unconstitutional legisla- 
tion,’ remarked: “The theory of ju- 
dicial amendment is exceedingly at- 
tractive to our minds, and in accord- 
ance with our natural inclinations, 
but it leads to quagmires of trouble 
into which we cannot safely enter’). 


[ad] Taxation of corporate proper- 
ty.—(1) A statute providing for the 
assessment of intangible property “of 
all corporations” for taxation is in- 
valid as to foreign corporations, and, 
since the provisions are not sever- 
able, is invalid as to domestic corpo- 
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operation;?® but where the legislature, in enacting 
such legislation, intended to substitute a new sys- 
tem of taxation of inheritances as a whole, and all 
of its provisions cannot be carried into effect, and 
it is impossible to determine what part of the act 
the legislature would .have adopted independently, 
the law will be declared wholly void.** 
ination of an invalid provision would render the 
remaining part also invalid, the whole statute will, 
of course, fall.1? 


Customs duties. rd 
on imports is not invalidated by an unconstitutional 
provision therein for the payment of bounties to su- 


gar producers.** 
A 


If the elim- 


A statute providing for duties 


rations also. State v. Williams-Ech- 
ols Dry Goods Co., 3 S.W.(2d) 340, 176 
Ark. 324. (2) A statute, invalid be- 
cause taxing foreign corporations on 
percentage of authorized capital 
stock, and arbitrarily assessing non- 
par stock, could not be upheld with 
reference to par stock actually issued. 
O’Gara Coal Co.: v. Emmerson, 156 
N.E. 814, 326 Ill. 18. 


[e] Excise or franchise tax on for- 
eign c orations.—Davis v. Wallace, 
42 S.Ct. 164, 257 U.S.. 478, 66. bd. 
325; Looney v. Crane Co., 38 S.Ct. 85, 
Stara 178, 62 L.Ed. 230 [aff 218 F. 


_ Cf] Motor Fuel Tax Act, so far as 
it requires refund to consumer of two 
cents a gallon on motor fuel used for 
a purpose other than motor vehicles, 
being invalid as depriving a distribu- 
tor of property without due process,,. 
renders the entire act void, since it 
cannot be presumed the legislature 
would have enacted the valid without 
the invalid provisions. Chicago Mo- 
ra See v. Kinsey, 160 N.E. 163, 329 


[g] Disposition of tax funds.—(1) 
The invalidity of Sess. L. (1915) ec 27 
§§ 12, 14, 15, providing for the divert— 
ing of state tax money by payment 
of same by the counties to those en- 
gaged in emergency employment in- 
validates the entire chapter. Epper- 
son v. Howell; 154 P. 621, 28 Idaho 
338. (2) Since Acts (1920) Extra 
Sess. c 83 § 12, devoting a portion of 
school district taxes to sinking fund 
for bonds, is void and if elided and § 
7 is allowed to stand taxpayers would 
be required to pay a tax part of which 
could be devoted to no purpose, it 
cannot be presumed that the legisla- 
ture would have passed the act ex- 
cept with such § 12, and hence the. 
entire act is void. Edwards vy. Da- 
vis, 244 S.W, 359, 146 Tenn. 615. 


9. Nash v. Lynch, 235 N.Y.S. 517, 
226 App.Div. 421 [aff 171 N.E. 784, 253 
N.Y. 564]. 

10. Matter of McPherson, 10 N.E.. 
685, 104 N.Y. 306, 58 Am.R. 502. 


11. Williams v. State, 125 A. 661, 
81 N.H. 341, 39 A.L.R. 490. 


12. Central Nat. Bank vy. Suther- 
land, 202 N.W. 428, 113 Neb. 126. 


[a] TWlustration.—Comp. St. (1922) 
§ 5887, providing for taxation of 
shares of stock in banks, etc., beInge 
invalid as to national banks, is un- 
constitutional as to state banks as 
violating Const. art 8 § 1, requiring 
taxes to be uniform as to class. Cen- 
tral Nat. Bank v. Sutherland, 202 N. 
W. 428, 1138 Neb. 126. 


13. Field v. Clark, 12 $.Ct, 4 
U.S. 649, 36 L.Hd. 294. ao, Lae 


Customs duties generally se =. 
toms Duties 17 C.J. p BOS. ©: 88 
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[§ 216] (4) Elections’ and Apportionment. Pur- 
suant to the general rule,1® an election law is not ren- 
dered wholly invalid by reason of the invalidity of 
independent, severable provisions thereof.1¢ 
it has been held that the invalidity of a provision for 
a general election so far as it relates to state, county, 
and precinct officers does not vitiate other provisions 
for the election of a representative in congress and 
presidential electors;17 that a statute relating to 
the qualifications of voters and the duties of the 
election officers in case a vote is challenged is not 
rendered wholly invalid by an unconstitutional pro- 
vision for the arrest of unqualified voters;'8 and 
that a registration act is not wholly vitiated by an 
invalid provision therein relating to the eligibility 
So it has been held that 


of registration officers.?9 


STATUTES 


Thus 


law.?+# 


the whole of a primary election law is not rendered 


ee Generally see Elections 20 C.J. 
p 46. 


Statutes relating to appointment or 
election of county or municipal off- 
cers see supra § 210. 


15. See supra §§ 205, 206. 


16. Ariz—State v. Osborne, 125 P. 
884, 14 Ariz. 185. 


Ky.—Perkins v. 
150,197) Ky. -1. 


Mo.—State v. Wright, 158 S.W. 823, 
251 Mo. 325, Ann.Cas.1915A 588. 


Neb.—Enos v. Hanff, 152 N.W. 397 
[rev 145 N.W. 244, 95 Neb. 184]. 


N.Y.—In re Rupert, 106 N.E. 323, 
212 N.Y. 514; Vroman v. Fish, 170 N. 
Y.S. 44, 181 App.Div. 502 [aff 119 N.E. 
1084, 223 N.Y. 540]. 


* Or.—State v. Langworthy, 
424, 55 Or. 308, 106 P, 336. 


Tenn.—Richardson v. Young, 125 S. 
W. 664, 122 Tenn. 471. 


Wis.—State v. Pierce, 158 N.W. 696, 
163 Wis. 615. 


[a] Election officers.—(1) The un- 
constitutional requirement of L. 
(1911) p 244, that the appointment of 
election commissioners should be 
made from lists submitted by the 
state committees does not invalidate 
the requirement that the appointment 
of two of the commissioners shall be 
made from the leading political par- 
ty opposed to that to which the Gov- 
ernor belongs. State v. Wright, 158 
S.W. 823, 251 Mo. 325, Ann.Cas.1915A 
588. (2) If a portion of Hlection L. 
art 7b, as added by Lu. (1917) ¢ 202, as 
to commissioner of elections in Niag- 
ara County, should be pronounced in- 
valid as violating Const. art 3 § 18, 
prohibiting passage of a local bill 
designating places of voting, the re- 
mainder of the act would not fail. 
Vroman v. Fish, 170 N.Y.S. 421, 181 
App.Div. 502 [aff 119 N.E. 1084, 223 
N.Y. 540]. (3) The principal purpose 
of Acts (1909) c 103, amending Acts 
(1907) ¢ 435, as expressed in §§-1,.3, 
4, being to lodge the power of appoint- 
ment of the members of the state 
poard of elections in the general as- 
sembly, instead of in the governor, 
and to fix the character of the ap# 
pointees, any invalidity of §§ 3, 4, re- 
jating to the character of appointees, 
would not affect the validity of § 5; 
relating to the power of appointment, 
under the rule that the validity of 
one provision of a statute will not 
affect valid provisions, where they 
are severable and independent. Rich- 
ardson v. Young, 125 S.W. 664, 122 


Tenn. 471. 
[b] Registration of voters.— (1) 
That Acts (1924) c 64, providing, in 


Lucas, 246 S.W. 


104 P. 


tire act. 


§ 2, for registration of voters in cities 
of first, second, third, and fourth 
classes, cannot apply to all cities of 
fourth class because of restriction 
in title, does not render whole act 
invalid, particularly in view of § 26, 
declaring iegislative intent to enact 
Separately each section, paragraph, 
clause, and provision. Hewlett v. 
Springfield, 275 S.W. 385, 210 Ky. 199. 
(2) That Acts (1924) c 64, intended 
to provide for registration of voters 
in cities of first, second, third, and 
fourth classes, cannot, because of re- 
striction in title, apply to cities of 
fourth class having less than five 
thousand inhabitants, and fact that 
no provision was made in the act for 
determining population of cities in 
fourth class, did not result in such 
confusion as would invalidate the en- 
Hewlett v. Springfield, su- 
pra. (3) As the constitution does not 
require one to be at the polls in. order 
to register as a voter, the invalidity 
of the provision for votes by ab- 
sentees in the act of 1918 (LL. £1918] 
p 106) by virtue of Const. § 147, re- 
quiring votes to be prepared and de- 
posited at the polls, does not render 
invalid provision for registration by 
absentees. Clark v. Nash, 234 S.W. 1, 
192 Ky. 594, 19 A.L.R. 304. 


{c] Qualifications of voters.—Pro- 
vision of Election L. § 159, as amend- 
ed by L. (1913) c¢ 820, is inseparable 
from the invalid requirement for af- 
fidavits of two electors; but these 
requirements are separable from the 
rest of the section, under which the 
inspector should register those voting 
at the last election, those appearing 
in person, not shown to be disquali- 
fied, and those proven by affidavit or 
otherwise to be entitled to vote. In 
re Rupert, 106-N.H. 328, 212 N.Y. 514. 


{d] Initiative and referendum.— 
(1) Initiative and Referendum Act of 
1897 is valid even if § 10 is invalid 
under Const. art 1 § 22, requiring that 
elections be free. Enos v. Hanff, 152 
N.W. 397 [rev 145 N.W. 244, 95 Neb. 
184]. (2) If it be conceded that the 
limitation by Act Febr. 24, 1903 (L. 
[1903] p 246 § 6), to twenty words 
for designation of the title of a pro- 
posed law to be placed upon the ballot 
is unconstitutional, it would not nec- 
essarily invalidate the remainder of 
the act, for such act, when construed 
with the initiative amendment to the 
constitution, is ample, without such 
provision, to permit a brief, but prop- 
er, designation on the ballot of the 
proposed law. State v. Langworthy, 
104 PB. 424, 106 P. 336, 55 Or. 303. 


[e] Corrupt practices.—(1) The 
invalidity of St. (1915) § 12.05, for- 
bidding one not a candidate or com- 
mitteeman from spending money out- 
side of his own county for political 
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invalid by unconstitutional provisions requiring can- 
didates to pay a fee for the filing of nomination pa- 
pers,?° improperly limiting delegates to national 
conventions,”! relating to the qualification and nom- 
ination of candidates for the legislature,22 or con- 
gress,?* or by any other unconstitutional provision 
not interfering with the operation of the rest of the 
The rule that a statute enacted in such gen- 
eral terms as to apply both to matters prohibited by 
the constitution and those within the constitutional 
powers of the legislature will be sustained to the ex- 
tent of the legislative power?® has been applied to a 
suffrage act;?° but where the operation of a primary 
or other election law according to the legislative pur- 
pose depends largely on an unconstitutional provi- 
sion therein, and all the provisions are interdepend- 


purposes, does not invalidate the re- 
mainder of the Corrupt Practices Act. 
State v. Pierce, 158 N.W. 696, 163 Wis. 
615. (2) Invalidity of the part of 
Corrupt Practices Act §§ 94—1 to 
94—38, which provides that the court 
Shall determine all issues, does not 
render invalid the remaining portions. 
State v. Markham, 152 N.W. 161, 160 
Wis. 431. 


17. State v. Osborne, 125 P. 884, 14 
Ariz. 185. 


18. Henderson 'V. Saginaw Bd. of 
Election Comrs., 124 N.W. 1105, 160 
Mich, 36. 


19. _ Perkins v. Lucas, 246 S.W. 150, 
VON oye Ls 


20. Kelso v. Cook, 110 N.E. -987, 
184 Ind. 173, Ann.Cas.1918E 68; State 
v. Drexel, 105 N.W. 174, 74 Neb. 776. 


21. Morrow v. Wipf, 115 N.W.-1121, 
22 S.D. 146. 


22. State v. Blaisdell, 118 N.W. 
141, 18 N.D. 55, 24 L.R.A.N.S. 465, 138 
Am.S.R. 741. 


23. State v. Nichols, 97 PB. 728, 50 
Wash. 508. . 


24, McAlpine v. Dimick, 157 N.E. 
235, 326 Ill. 240. 


fa] Cumulative voting.—The inva- 
lidity of Primary Act Provision for 
cumulative voting by minority elec- 
tors in certain cities does not invali- 
date entire law. Peo. v. Kramer, 160 
N.E. 60, 328 Ill. 512. 


[b] Ballots.—The invalidity of the 
provision in Hlection L. § 58, as added 
by L. (1911) ¢ 891 § 29, that the name 
of a candidate shall not appear more 
than once on the ballot as a cand‘daie 
for the same office, does not affect the 
validity of the remainder of the law. 
Hopper v. Britt, 135 N.Y.S. 187, 75 
Mise. 1438 [mod 133 N.Y.S. 778, 149 
App.Div. 94, aff 98 N.E. 86, 204 N.Y. 
524 


25. See supra § 206. - 


26. Alberts v. Danforth, 118 N.E. 
33,201 21.520. 


{a] Thus, although the legisleture 
has no power under the constitution 
to confer upon women the right to 
vote upon all questions or proposi- 
tions submitted to the electors of a 
municipality or political subdivision 
of the state, Woman’s Suffrage Act 
§ 1, permitting women to vote for 
certain officers, “and upon all ques- 
tions or propositions submitted to a . 
vote,” is valid. and confers such right, 
except as to such questions as are 
required by the constitution to be 
submitted to the electors. Alberts 
v. Danforth, 118 N.E. 33, 281 Ill. 521; 
Scown v. Czarnecki, 1(16 N.E, 276, 264 
Tll. 305, L.R.A.1915B 247, Ann.Cas. 
1915A 772. 
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ent, the statute is wholly void.?? 


tive intent.?§ 


27. Myers v. Anderson, 35 S.Ct. 
O32 2aSi2Uiss 968, 69). l.Md) 1349); 
Guinn<v. U. S., 35 S.Ct: 926, 238 "U.S, 
347, 59 L.Ed. 1340, L.R.A.1916A 1124; 
Peo, v. Fox, 128 N.E. 505, 294 Ill. 263; 
Daly v. Gavin, 101 A. 272, 90 N.J.Law 
512; In re Danniels, 1381 N.Y.S. 651, 
74 Misc. 485. And see Peo. v. Gordon, 
113 N.B. 864, 274 Ill. 462 (where it 
was said, arguendo, that if the pro- 
visions in an election law as to pen- 
alties for fraudulently altering bal- 
lots are unconstitutional, the law it- 
self is without force). 


[a] Registration of voters.—Elec- 
tion L. § 159, as amended by L. (1911) 
c 649, relating to registration, was 
rendered wholly invalid by an uncon- 
stitutional provision requiring per- 
sonal application for registration at 
the first meeting of the inspectors in 
such district. In re Danniels, 131 N.Y. 
S. 651, 74 Mise. 485; In re Randall, 
132 N.Y.S. 457, 73 Misc. 539. 


[b] Preferential voting law.—A 
provision of the Preferential Voting 
Act that ballots shall contain first 
. choice votes is not a separable pro- 
vision, which may be rejected and 
residue of statute stand, and, if ua- 
constitutional, an election thereunder. 
cannot confer de jure title to private 
relator under Quo Warranto Act § 4. 
Daly v. Garven, 101 A. 272, 90 N.J. 
Law 512. 


{[c] Primary laws.—(1) Primary 
L. (1919) being unconstitutional in so 
far as § 9 cl 2, and § 10, relating to 
the division of county into districts 
and the voting power of the different 
precincts and wards, is concerned, is 
void as a whole, since the operation 
of the act depends largely on such 
unconstitutional sections. Peo. v. 
Fox, 128 N.B. 505, 294 Ill. 263. (2) 
The invalidity of § 11 of Primary 
Election Law of March 9, 1910 (L. 
Spec. Sess, [1909-1910] p 80) which 
provides that at least thirty days 
prior to the April primary the sena- 
torial committee of each political par- 
ty shall fix the number of candidates 
to be nominated by the party at the 
primary for representative in the gen- 
eral assembly, that a copy of the 
resolution shall be filed in the office 
of the secretary of state within five 
days, and in the office of the county 
clerk of each county in the senatorial 
district, and that each qualified pri- 
mary elector may cast three votés 
for one candidate, or may distribute 
the same, or equal parts thereof 
among two candidates or three can- 
didates as he shall see fit, and the 
candidate or candidates for nomina- 
tion, highest in votes shall be declared 
nominated for the office. to be filled, 
invalidates the entire act. Peo. v. 
Deneen, 93 N.W. 437, 247 Ill. 289. (8) 
The Primary Election Law of 1908 
(L. [1908] p 48) is rendered wholly 
invalid by the unconstitutionality of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


So, where an elec- 
tion law contains several standards or tests relative 
to the qualification of voters, the unconstitutionality 
of one standard will invalidate the other if they are 
interdependent, or if the elimination of the uncon- 
stitutional standard would give rise to such an ex- 
treme and anomalous situation as would make it 
impossible to conclude that it was within the legisla- 
An invalid provision may be so in-' 
separably connected with the rest of the section in 
which it appears as to invalidate the whole section, 
and yet be not so related to the other parts of the 
act as to vitiate the whole legislation.*°® 


Apportionment acts. The unconstitutionality of 


STATUTES 


§§ 11, 44, because its purpose cannot 
be accomplished without those sec- 
tions. Peo. v. Haas, 89 N.E. 792, 241 
Ill. 575; Peo. v. Strassheim, 88 N.E. 
821, 240 Ill. 279, 22 L.R.A.N.S. 1135. 


28. Myers v. Anderson, 35 S.Ct. 
932, 238 U.S. 368, 59 L.Ed. 1349; Guinn 
Vv. U.=8., 2) S.Ct, 926," 238 *UiS: 347, 59 
L.Hd.-1340, L.R.A.1916A 1124. 


[a] Overthrow of illegal standard 
will destroy legal one ‘‘(a) Where 
the provision as a whole plainly and 
expressly established the dependency 
of the one standard upon the other 
and therefore rendered it necessary to 
conclude that both must disappear 
as the result of the destruction of 
either; and (b) where even although 
there wasS mo express ground for 
reaching the conclusion just stated, 
nevertheless that view might result 
from an overwhelming implication 
consequent upon the condition which 
would be created by holding that the 
disappearance of the one did not pre- 
vent the survival of the other, that is, 
a condition which would be so un- 
usual, so extreme, so incongruous as 
to leave no possible ground for the 
conclusion that the death of the one 
had not also carried with it the ces- 
sation of the life of the other.” My- 
ers v. Anderson, 35 S.Ct. 932, 288 U.S. 
368, 381, 59 L.Ed. 1349. 


[b] Laws held invalid as to all 
qualifications required.—(1) The in- 
validity under Const. Amendm. 15, 
of provision of Maryland L. (1908) ¢ 
525, conferring right to vote at mu- 
nicipal election in Annapolis on all 
citizens entitled to vote prior ta Jan- 
uary 1, 1868, renders invalid other 
qualifications, Myers v. Anderson, 35 
S.Ct. 932, 238 U.S. 368, 59 L.Ed. 1349 
[aff 182. F. 223]. (2) The invalidity, 
under Const. Amendm. 15, of the ex- 
emption from the literacy test pre- 
scribed by the 1910 amendment of 
Oklahoma Const. art 3 § 4a, known as 
the “Grandfather Clause,” as a con- 
dition of voting which that amend- 
ment makes that persons of a certain 
age were entitled to vote and their 
lineal descendants, renders invalid the 
literacy test itself. Guinn v. U. S., 
85 S.Ct. 926, 238 U.S. 347, 59 L.Ed. 
1340, L.R.A.1916A 1124. 


29. Hopper v. Britt, 135 N.Y.S. 187, 
75 Misc. 143 [mod 133 N.Y.S. 778, 149 
ee Div. 94, aff 98 N.E. 86, 204 N.Y. 


[a] I lustration.—The invalidity 
of the provision in BHlection Law, § 
57, as added by L. (1911) ¢ 891 § 29, 
that the party emblem shall consti- 
tute the committee emblem of the 
party, invalidates the entire section, 
but not the remainder of the law. 
Hopper v. Britt, 185 N.Y.S. 187, 75 
Misc. 143 [mod 133 N.Y.S. 778, 149 
ee 94, aff 98 N.E. 86, 204 N.Y. 


‘93 So. 289, 18 Ala.App. 495]. 


[§§ 216-217 


one provision in an apportionment act renders the 
whole statute invalid, where all the provisions are 
closely connected and interdependent,*° so that the 
setting aside of the apportionment as to one dis- 
trict would result in great injustice to many inhabit- 
ants of the state;3! but the constitutional and un- 
constitutional provisions may be severable, and in 
such case the former will be sustained.*? 

[§ 217] (5) Regulation of Business in General.?? 
The rule under which a statute invalid in part may 
be sustained by eliminating independent provisions 
which are unconstitutional** applies to statutes 
regulating employment agencies,*> money lenders,** 


N 


30. In re Dowling, 113 N.E. 545, 
219 N.Y. 44, 59; Sherill v. O’Brien, 81 
Dyas 124, 188 N.Y. 185, 117 Am.S.R. 
841. 


“We do not intend by this decision 
to hold that it is not possible for the 
courts at any time to set aside an act 
of apportionment in part and to sus- 
tain it in part.” In re Dowling, su- 
pra. . 


31. Peo. v. Rice, 31 N.E. 921, 135 
N.Y. 473, 16 L.R.A. 836. 


32. State v. Schnitger, 95 P. 698, 
16 Wyo. 479 (provisions of an act es- 
tablishing senatorial and representa- 
tive districts and giving the right of 
new counties to representation are 
severable, and the invalidity of the 
apportionment of senators and repre- 
sentatives does not affect the validity 
of the other provisions). And see 
In re Dowling, 113 N.E. 545, 219 N.Y. 


33. Cross references: 
pares a of license taxes see infra 
Interference with interstate com- 
merce see infra § 218. 


Regulation of private corporations see 
supra § 212. 


34. ‘See supra § 205. 


35. Brazee v. Michigan, 36 S.Ct. 
561, 241 U.S. 340, 60 L.Ed. 1034 [aff 
Peo. v. Brazee, 149 N.W. 1058, 183 
Mich. 259]; Alsup v. State, 10 S.W. 
(2d) -9, 178 Ark. 170: 


_ [a] Invalid limitation on charges 
in Acts (1923) Spee. Sess. p 3 held 
not to affect other regulatory pro- 
visions of the act. Alsup v. State, 10 
S.W.(2d) 9, 178 Ark. 170. 


36. Ex p. Alabama Brokérage Co., 
94 So. 87, 208 Ala. 242 [den cert 93 
So. 289, 18 Ala.App. 495]; Wallace 
v. Zinman, 254 P. 946, 200 Cal. 585: 
62 A.L.R. 1341; Peo. v. Stokes, 118 
N.E. 87, 281 Ill. 159; Ex p. Hutsell, 
182 S.W. 458, 78 Tex.Cr. 589. 


[a] Ilustrations.—(1) The inva- 
lidity of § 7 of the Money Lenders’ 
Act limiting the attorney’s fee charge- 
able to the borrower, if established, 
would not affect the remainder of 
the act, since it is an independent and 
subordinate part thereof, and the act 
without it is still complete in design 
and effect. Ex p. Alabama Brokerage 
Co., 94 So. 87, 208 Ala. 242 [den cert 
: ) g (2) An 
invalid provision of Usury Law re- 
lating to charges and expenses of 
loan brokers is clearly severable. 
Wallace v. Zinman, 254 P. 946, 200 
Cal. 585, 62 A.L.R. 1341. (3) The in- 
validity of part of Usury Act as dis- 
criminating between loans on ordi- 
nary security and those on corporate 
or municipal bonds does not invalidate 
the remainder. Ex p. Washer, 254 


ws 


. 


fi 
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§ 217]. 


dealers in securities,?7 real estate agents,?® phy- 
sicians,*® commission merchants,*® hotels,t! and 
The same rule applies to the regulation 


theaters.*? 


P. 951, 200 Cal. 598. (4) In a prosecu- 
tion for violating the Loan Shark Aét, 
if defendant brought himself within 
the class exempted by § 5a from op- 
eration of the act, and provisions 
making exemption were to be held 
void, this fact would not render the 
whole act void. Peo. v. Stokes, 118 
N.E. 87, 281 Ill. 159. (5) Under Acts 
34th Leg, ec 28, regulating loan bro- 
kers, the invalidity of § 9, making 
the broker’s bond liable to any judg- 
ment obtained against him, would not 
make the whole act invalid, where the 
bond prescribed by § 2 would meet 
such liability. Ex parte Hutsell, 182 
S.W. 458, 78 Tex.Cr. 589. 


37. Italia America Shipping Corp. 
v. Nelson, 154 N.E. 198, 323 Ill. 427; 
N. R. Bagley Co. v. Cameron, 127 A. 
311, 282 Pa. 84. 


[a] Buying and selling foreign ex- 
change.—L. (1923) p 277, relating to 
the business of buying and Selling 
foreign exchange, is not wholly in- 
valid by reason of the invalidity of 
§ 4 thereof relating |to payment of 
expenses of investigations. Italia 
America Shipping Corp. v. Nelson, 154 
N.E. 198, 323 Ill. 427. 


[b] “Blue Sky Law” of June 14, 
1923 (P. L. 779), providing for regis- 
tration of dealers in securities and 
enumerating twelve exceptions to the 
definition of ‘dealer’ contained there- 
in, is not, in view of saving clause, 
§ 34, unconstitutional, although cer- 
tain of exceptions enumerated be in- 
valid as tending to render the act 
special in violation of Const. art 3 § 
7, nor would elimination of such sec- 
tions render title so misleading as to 
invalidate. N. R. Bagley Co. v. Cam- 
eron, 127 A. 311, 282 Pa. 84. 


$8. MHoblitzel v. Jenkins, 263 S.W. 
764, 204 Ky. 122. 


[a] Mustration.—The whole of L. 
(1924) creating a real estate commis- 
sion, and providing for regulation of 
real estate agents, is not void, because 
that part of § 9 relating to review of 
decisions of commission is unconsti- 
tutional, as any person aggrieved by 
action of commission has right to ap- 
peal to courts for redress, even though 
act itself gives no such right. Hob- 
litzel v. Jenkins, 263 S.W. 764, 204 
Ky. 122. 


89. State v. Bonham, 161 P. 377, 93 
Wash, 489. 


[a] Tilustration.—Remington & B. 
Code § 8391, as to requirements for 
certificate to practice dicine, is sev- 
erable from the remainder of the stat- 
ute regulating the practice of medi- 
cine (§§ 8386-8407), and, if invalid 
would not affect its constitutionality. 


State v. Bonham, 161 P. 377, 93 Wash. 


489. 


40. Arnold v. Hanna, 290 S.W. 416, 
315 Mo. 823 [aff 48 S.Ct. 212, 276 U.S. 
591, 72 L.Ed. 721]; State v. Bowen, 
149 P. 330. 86 Wash. 23, Ann.Cas.1917B 
623. 


[a] Mlustrations.—(1) The inva- 
lidity of § 8 of Commission Mer- 
chants’ Regulation Act, does not in- 
validate or make inoperative remain- 


der of act, in view of section provid- 


ing for partial invalidity thereof, and 
of fact that remainder of act is, Ca- 
pable of effecting much that Legisla- 
ture sought to accomplish. Northern 
Cedar Co. v. French, 230 P. 837, 131 
Wash. 394 [mod 233 P. 39, 183 Wash. 
692, and error dism 46.S.Ct. 204, 270 
U.S. 625, 70 L.Ed. 767]. (2) Provi- 
sions of the Commission Merchants 
Act (L. [1925] p 125), as to inspec- 
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tion of books, etc., affidavits as to 
transactions, and revocation of li- 
censes, does not invalidate the entire 
act even if unconstitutional. Arnold 
v. Hanna, 290 S.W. 416, 315 Mo. 823 
Taff. 48) S-Ct. "212; 276 U.S) -5914)'72 iL. 
Ed. 721]. 


41. State v. McFarland, 110 P. 792, 
60 Wash. 98, 140 Am.S.R. 909. 


[a] Invalid penalty.—L. (1909) ¢ 
29, providing for the inspection of 
hotels and the fees to be paid for the 
Same, being constitutional, will be 
sustained, notwithstanding the elimi- 
nation of § 17, as being unconstitu- 
tional for allowing imprisonment for 
the failure to pay the fee, since the 
latter section is not essential to its 
purpose and validity as a whole. 
State v. McFarland, 110 P. 792, 60 
Wash. 98, 140 Am.S.R. 909. 


42. O’Neil. vy. Providence Amuse- 
ment Co., 108 A. 887, 42 R.I. 479, 8 
A.L.R. 1590. 


{a] Mllustration.—Gen. L. (1909) ¢ 
131 § 5, as amended by L. (1919) c 
1780, is valid and constitutional as 
far as it requires theaters to employ 
persons to guard against fire, although 
portions thereof fixing compensation, 
etc., are invalid. O’Neil v. Provi- 
dence Amusement Co., 108 A. 887, 42 
R.I. 479, 8 A.L.R. 1590. 


43. Scottish Union, etc., Ins. Co. v. 
Phoenix - Title, ete... Cow 235. Ps 137, 
28 Ariz. 22; Leonard v. American Life, 
etc., Co., 77 S.E. 41, 139 Ga. 274; State 
Se an 147 N.W. 689, 96 Neb. 


[a] Illustrations.—(1) Civ. Code 
(1913) par 3440, adopting the “New 
York standard’ form of fire insurance 
policy, is unconstitutional as to pro- 
vision ‘as now or may hereafter be 
constituted”; but, as such unconsti- 
tutional provision may be eliminated 
without injury to remainder, sucn re- 
mainder is not void. Scottish Union, 
etc., Ins. Co. v. Phoenix Title, etc., 
Cos 22352 P2181 28s ANZ j226.05€2)~ Ins 
validity of the temporary suspension 
clause of Acts (1912) p 129 § 20, pro- 
hibiting discriminatory insurance 
contracts, does not invalidate the rest 
of the section or statute, the invalid 
provision not being essential to the 
remainder. Leonard y. American 
Life, etc., Co., 77 S.E. 41, 139 Ga. 274. 
(3) The Insurance Code (lL. [1913] c¢ 
154) is not invalid because of invalid- 
ity of portions of two sections, where 
it did not appear that the defective 
portions constituted the inducement 
to the passage of the act, and such 
portions could be eliminated and leave 
an enforceable law expressing the 
legislative will. State v. Howard, 147 
N.W. 689, 96 Neb. 278. 


44, Roberts y. Atlantic Oil Pro- 
ducing Co., 295 F. 16 [cert den 44 S. 
Ct. 456, 265 U.S. 582, 68 L.Ed. 1190]. 


[a] Invalidity of provision as to 
existing leases.—Ky. Acts (1920) ¢ 
24 § 2, declaring valid and enforce- 
able in accordance with their terms 
“all valid existing or future’ oil or 
gas leases, although held invalid by 
the Kentucky court of appeals as to 
then existing leases, is valid as to 
future ieases, the effect of such deci- 
sion being only to require the elision 
of the words “existing or.” Roberts 
v. Atlantic Oil Producing Co., 295 F. 
16 [cert den 44 S.Ct. 456, 265 U.S. 
582, 68 LiHd. 1190]. 

45. Checker Taxi Co. v. Collins, 151 
N.E. 675, 320 Ill. 605; Peo. v. Martin, 
203 N.Y.S. 480, 40 N.Y.Cr. 1 [aff 197 
N.Y.S. 28, 203 App.Div. 423]. 
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of insurance contracts,*? oil or gas leases,** the op- 
eration of vehicles for hire,*® the manufacture, sale, 
or distribution of commodities,** and the conduct of 


[a] Requirements as to bonds.— 
(1) L. (1923) p 542, requiring opera- 
tors of motor vehicles carrying pas- 
sengers for hire to file indemnity bond 
or insurance policy as_ security 
against injuries, is not invalid be- 
cause of void provision, making bond 
lien on property scheduled, two provi- 
sions being separate and distinct. 
Checker Taxi Co. vy. Collins, 151 N.W. 
675, 320 Ill. 605; Weksler v. Collins, 
147 N.E. 797, 317 Ill. 132 [error dism 
47. S.Ct. 449, 273 U.S.779; 71) El: 
1313). (2) Highway L. § 282-b, as 
added by L. (1922) c 612, so as to re- 
quire operators of motor vehicles as 
common carriers for ‘hire in a city of 
the first class to secure the payment 
of any judgments recovered against 
them for death ‘or personal injuries 
by a personal bond or a corporate 
Surety bond or an insurance policy, 
is not void because of clause provid- 
ing for continuing obligation, with 
the provision for termination of lia- 
bility for subsequent default at the 
election of the surety, as against con- 
tention that such clause is ambiguous 
or oppressive, since, if ambiguous or 
oppressive, such clause is separable 
without destruction of the integrity 
of the act. Peo. v. Martin, 203 N.Y.S. 
430; 40) sNOY.Cr.. 1, [aft o197 ONoY.Sse2es 
203 App.Div. 423]. 


46. U.S.—Baird v. U. &S., 
509. 


Ark.-—Cap F. Bourland Ice Co. v. 
Franklin Utilities Co., 22 S.W.(2d) 
993, 180 Ark. 770, 68 A.L.R. 1018. 


Cal.—Ex p. Hallowell, 97 P. 820, 
He oper 563 [aff 99 P. 490, 155 Cal. 


279 F. 


Mass.—-Lajoie vy. Milliken, 136 N.E. 
419, 242 Mass. 508. 


N.Y.—Fougera v. New York, 120 
N.E. 642, 224 N.Y. 269, 1 A.L.R. 1467. 


[a] Manufacture and sale of ice. 
—Act (1929) No. 55 p 110, relating to 
the regulation of the manufacture 
and sale of ice is valid, although sec- 
tions interfering with competition are 
invalid. Cap F. Bourland Ice Co. v. 
Franklin Utilities Co., 22 S.W.(2d) 
993, 180 Ark. 770, 68 A.L.R. 1018. 


[b] Sale, distribution, and appor- 
tionment of coal.—The unconstitu- 
tional provisions of Lever Act of Aug. 
10, 1917 are separable from the pro- 
visions for public regulation of the 
sale, shipment, distribution, and ap- 
portionment of coal, especially in 
view of § 22, providing that unconsti- 
tutional provisions should not taint 
other parts not violative of constitu- 
tional guaranties. Lajoie v. ‘Milli- 
ken, 136 N.E. 419, 242 Mass. 508. 


[ec] Prohibiting use of foodstuffs 
in production of distilled spirits.— 
The invalidity of Lever Act § 4, fix- 
ing prices, does not affect the valid- 
ity of § 15, prohibiting the use of 
foodstuffs for production of distilled 
Spirits.) “Baird 2y-5 U:7S:) 279) By 609 
Maresea v. U. S., 277 F. 727 [cert den 
42, S.Ct. 183, 257 U.S. 657, 66. (L.Ed. 
420]. 


[d]. Sale of poisons.—Even if the 
act to regulate the sale of poisons 
(St. [1907] p 125 c 102 § 3), delegat- 
ing to the board of pharmacy the 
power to revise the list of antidotes 
and to further restrict or prohibit 
the sale of poisons, be void, it being 
clearly separable from § 8, prohibit- 
ing the sale of certain poisons, except 
on prescription, does not invalidate it. 
Ex p. Hallowell, 97 P. 320, 8 Cal.App. 
563 [aff 99 P. 490, 155 Cal. 112]. 
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business generally.*7 So the invalidity of a severable 
penalty clause in an act. regulating the conduct of 
business, because the penalty is excessive, does not 
furnish ground for declaring the entire act inval- 
But in some cases the constitutional and un- 
constitutional provisions are so blended that the 
elimination of the unconstitutional part would ren- 
der the remainder unenforceable according to the 
legislative purpose, and require the statute to be 
So, where the elision of an 


hi ig 


declared void in toto.*® 
unconstitutional section of an act 


[e] Regulating patent medicines. 
—New York City Sanitary Code §§ 
116, 117, requiring disclosure to board 
of health of ingredients of patent 
medicines, and providing punishment 
for false statement of curative effects, 
if objectionable, as providing punish- 
ment for mere error of opinion, can- 
not be declared invalid on that 
ground, such provision being separa- 
ble from balance of statute. Fougera 
v. New York, 120 N.H. 642, 224 N.Y. 
269, 1 A.L.R. 1467. 


47. Chicago Bd. of Trade v. Olsen, 
43 S.Ct. 470, 262 U.S. 1, 67 L.Ed. 8389; 
Peo. vy. Evans, 93 N.E. 388, 247 ill. 
547; State v. Jackson Cotton Oil Co., 
48 So. 300, 95 Miss. 6; State v. Laredo 
Ice Co., 73 S.W. 951, 96 Tex. 461. 


{a] Examination and certification 
of miners.—Hurd Rev. St. (1909) ¢ 938, 
providing for the examination and 
certification of miners, was not ren- 
dered wholly invalid because of the 
unconstitutionality of the part au- 
thorizing payment out of the state 
treasury of moneys derived from, the 
operation of the act on warrants 
drawn by county judges. Peo v. 
Evans, 93 N.E. 388, 247 Ill. 547. 


[b] Sales for future delivery.—If 
the provisions of Grain Futures Act 
of Sept. 21, 1922, forbidding the use 
of the mails and interstate facilities 
of communication in making sales 
for future delivery or sending quota- 
tions of prices, except through mem- 
bers of a board of trade, are uncon- 
stitutional, they do not invalidate the 
rest of the act. Chicago Bd. of Trade 
v. Olsen, 48 S.Ct. 470, 262 U.S. 1, 67 
L.Ed. 839. 


{c] Anti-trust laws.—(1) Anti- 
trust law of Texas (lL. [1899] p 246) 
is valid notwithstanding the invalid- 
ity of § 8. State y. Laredo Ice Co., 
To SW Gon, e962 "hex.! 460672) 0L. 
(1910) p 125 e¢ 88, defining a “trust” 
or “combine” as a combination or 
agreement between two or more per- 
sons, etc. (a) in restraint of trade; 
(b) to limit, increase, or reduce the 
price of a commodity; (c) to ‘hinder 
competition, etc., is severable, and if 
any provision thereof is invalid it 
may be eliminated, without affecting 
the validity of other provisions. 
State v. Jackson Cotton Oil Co., 48 So, 
300, 95 Miss. 6. 


4s. ‘Alabama, etc., Transp. Co. v. 
Doyle, 210 F. 173 (Mich. Pub. Acts 
[1913] No. 148). 


~ 49. U.S—McFarland y. American 
Sugar Refining Co., 36 S.Ct. 498, -241 
U.S. 79, 60 L.Ed. 899 [aff 229 F. 284], 


Ark.—Replogle v. Little Rock, 267 
ES S08, 266) Ark. 6175) 86 -yAab RR: 


Ill.—Peo. v. Kaul, 134 N.E. 740, 302 
Tl. 317. 


La.—State v. Cognevich, 50 So. 439, 
124 La. 414. 


N.Y.—Hauser y. North British, etce., 
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regulating busi- 


Ins. Co., 100 N-E. 52, 206 N.Y. 455, 42 
L.R.A.N.S, 1139, Ann.Cas.1914B 263. 


Wash.—State v. W. W. Robinson 
Co., 146 P. 628, 84 Wash. 246. 


[a] Regulating sugar refiners.— 
The unconstitutionality of classifica- 
tion in Louisiana Act (1915) No. 10, 
regulating the business of sugar re- 
finers, requires that the act fall as a 
whole. McFarland v. American Sug- 
ar Refining Co., 36 S.Ct. 498, 241 U.S. 
79, 60 L.Ed. 899 faff 229 F. 284]. 


[bj Regulating measures.—dActs 
(1908) p 134 No. 92, entitled “‘An act 
to amend Act No. 35 of 1894, entitled 
‘An act to amend and re-enact sec- 
tion 3925 of the Revised Statutes of 
Louisiana, and to repeal Act No. 98 
of 1888, . . .’ by making provi- 
sion for a standard measure for 
oysters arriving in sacks,” defines a 
dry measure, and fixes a standard 
measure for the buying and selling of 
oysters, by providing that, for the 
sale of oysters, baskets shall be used 
which shall contain a half of the 
standard barrel. Acts (1894) p 38 
No. 35, had been repealed so far as it 
related to the sale of oysters in bas- 
kets containing a half of the standard 
barrel, and the proviso added by the 
act of 1908 as to oysters in sacks 
was intended as an amendment. It 
was held that the entire act of 1908 
is invalid, since it cannot be assumed 
that the provision as to the sale of 
oysters in sacks would have been 
adopted, if it had been known that the 
provision in the act of 1894 as to 
oysters in baskets had been repealed. 
eae v. Cognevich, 50 So. 439, 124 La. 


[c] Regulating sale of commodity, 
—The exception of flour or other 
meals in § 18, L. (1909) p 711 (Rem- 
ington & B. Code § 6022), regulating 
the sale of concentrated feeding stuff, 
being void as an unlawful discrimina- 
tion, the whole act must fall. State 
v. W. W. Robinson Co., 146 P. 628, 84 
Wash, 246. 


[ad] Regulating insurance business. 
—The invalidity of the provision of 
Insurance L. § 142, as amended by 
Li. 912)" ond anvso afar as* it: pro 
hibits the occupation of insurance 
broker except when carried on as a 
nrincipal husiness or in connection 
with a real estate business, renders 
ure Whole enactment invalid. Hauser 
v. North British, etc., Ins. Co., 100 N. 
E. 52, 206 N.Y. 455, 42 L.R.A.N.S. 1139, 
Ann.Cas.1914B 268. 


[e] Regulating plumbing business. 
—Provisions of Acts (1911) No. 285 
(Crawford & M. Dig. §§ 7624-7637), 
relating to plumbers’ examining 
board and its powers and duties are 
not separable from remainder of act 
regulating the occupation of plumb- 
ing, so that invalidity of such sections 
invalidates the whole. Replogle v. 
Little Rock, 267 S.W. 358, 166 Ark. 
617.86 A. LER ss3. 


ness would render the rest of the act invalid as vio- 
lating some other constitutional provision, the entire 
act will be declared invalid.°° é 
relating to the posting of rates in hotels is a part of 
the general scheme of an emergency act which is in- 
valid because the emergency has ceased to exist, such 
provision is likewise invalid.°* 

[§ 218] (6) Regulation of Commerce.°* The rule 
has been laid down that, where a state statute is pri- 
marily intended to regulate domestic commerce, it 
will be sustained so far as it relates to such com- 


Where a provision. 


{[f] Regulating boards of trade.— 
The invalid tax provision of the Grain. 
Future Trading Act of Aug. 24, 1921,. 
is so interwoven with the regulations 
of boards of trade contained in other 
sections that they cannot be separat- 
ed without reframing the act, which 
is legislative work beyond the power 
and function of the court, so that 
such interwoven regulating sections 
are invalid, notwithstanding a fur- 
ther provision that if any part of the 
act is unconstitutional, the remainder 
of the act shall not be affected there- 
by. Hill v. Wallace, 42 S.Ct. 435, 25% 
U.S. 44, 66 L.Ed. 822. 


{g] Regulating sale of gasoline.— 
The main purpose of an indivisible 
state statute being to fix gasoline 
price, and unconstitutional, the en- 
tire statute was unconstitutional, not- 
withstanding a provision that the in- 
validity of one section should not af- 
fect others. Williams v. Standard 
Or" os, V49CS CEALT SN 278° Us neopets 
L.Ed, 287, 60 A.L.R. 596 [aff 24 FB. 
(2d) 455]. 


{h] “Blue Sky lLaws.”—Certain 
parts of Pub. Acts Mich. (1913) No. 
143, providing for the regulation and 
supervision of securities to be sold in 
Michigan, which are unconstitutional, 
were held to so intimately inhere in 
the scheme of the act as to invalidate 
the whole. Alabama, etc., Transp. Co. 
v. Doyle, 210 F. 173. 


50. Peo. v. Harrison, 156 N.Y.S. 
679, 170 App.Div. 802 [aff 114 N.E. 
1076, 219 N.Y. 562]; Spicer vy. King 
Bros., 189 S.W. 865, 136 Tenn. 408. 


[a] Regulating money lenders.— 
Acts (1905) ¢ 109, regulating money 
lenders, cannot be construed as valid 
by elision of § 16, which excepts from 
the operation of the statute persons, 
firms, or corporations who loan money 
or furnish goods and take a mortgage 
or lien on wagons, live stock, ete., 
since the statute would then apply to 
all lenders on personalty except banks 
and certain merchants, and the court 
could not sap that the act would 
have been passed without such sec- 
tion. Spicer v. King Bros., 189 S.W. 
865, 186 Tenn. 408. 


[b] Regulating undertakers.—L, 
(1913) ec 71, providing the qualifica- 
tions, requirements, and license for 
undertakers, all its provisions being 
interdependent, and being void as to 
the provision requiring a two-year 
apprenticeship, is absolutely void, its 
other provisions, standing alone, be- 
ing an unjust discrimination. -Peo. v. 
Harrison, 156 N.Y.S. 679, 170 Apn.Diy. 
802 [aff 219 N.Y. 562, 114 N.E. 1076]. 


51. District of Columbia v. McKee, 
24 B.(2d) 894, 58 App.D.C. 66. 


“Being emergency legislation, it 
must stand or fall with the act of 
which it is a part.” District of Co- 
lumbia v. McKee, supra. 


‘ hae Generally see Commerce 12 C. 
Jip. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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merce, although it contains clauses invalid as at- 
tempting to regulate interstate commerce.®? On the 
other hand, it has been held that a state statute is 
invalid in toto where it applies in general terms to 
interstate and domestic commerce, and that these 
subjects are so interrelated that it is reasonably ap- 
parent that the legislature would not have attempted 
the regulation of one alone in the manner and to the 
So it has been held 
that a federal statute which attempts to regulate not 
only the liability of employers to employees engaged 
in interstate commerce, but also to those engaged in 


extent specified in the statute.*4 


commerce wholly within a state is 
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entirely invalid, 


53. U.S.—Singer Sewing Mach’. Co.| ure to comply with the requirement. 


v. Brickell, 34 S.Ct. 493, 233 U.S. 304, 
58 L.Ed. 974; Corn Products Refining 
Co. v. Weigle, 221 F. 988, 996 (where 
the court, in determining the valid- 
ity of a Wisconsin statute regulating 
the branding of maple or corn syrup 
containing glucose, said: ‘‘While the 
language of the law is general, and is 
broad enough to include all sales of 
the food product in question, wheth- 
er interstate or internal, yet it is the 
settled rule in Wisconsin to restrain 
Such general language to internal 
commerce if to do’ otherwise would 
avoid the statute’); Southern Pac. 
Co. v. Campbell, 189 F. 696. 


Ark.—Oliver v. Chicago, etc., R. Co., 
117 S.W. 238, 89 Ark. 466. 


Si ae v. Martin, 


230 N.W. 


Ky.—Idol v. Louisville, etc., R. Co., 
261 S.W. 878, 208 Ky. 81. 


Neb.—In re Agnew, 131 N.W. 817, 
89 Neb. 306, 312, 35 L.R.A.N.S. 836, 
Ann.Cas.1912C 676 [quot Cyc]; In re 
King, 131 N.W. 820, 89 Neb. 298. 


N.Y.—Dillon v. Erie R. Co., 43 N. 
Y.S. 320, 19 Misc. 124. 


N.C.—American Exch. Nat. Bank v. 
Lacy, 123 S.E. 475, 188 N.C. 25. 


Tenn.—Standard Oil Co. v. State, 
100 S.W. 705, 117 Tenn. 618, 10 L.R.A. 
N.S. 1015; Austin v. State, 48 S.W. 
305, 101 Tenn. 563, 70 Am.S.R. 708, 50 
TR AS 478 batt 2t- S.Ct. 132, £79 Us: 
343, 45 L.Ed. 224]. 


Tex.—Allen v. Texas, etc., R. Co., 
101 S.W. 792, 100 Tex. 525 [rev 42 Tex. 
Civ.App. 33, 98 S.W. 450]. 


Vt.—State v. Peet, 68 A. 661, 80 
Vt. 449, 14 L.R.A.N.S. 677, 130 Am.S.R. 
998. 


Wash.—Northern Cedar Co, v. 
French, 230 P:. 837, 131 Wash. 394 
[mod 233 P. 39, 183 Wash. 692, and 
error dism 46 S.Ct. 204, 270 U.S. 625, 
70 L.Ed. 767]. 


[a] “It is not to be presumed that 
the legislature intended to invade the 
field in which the federal government 
has exclusive jurisdiction, and the 
statute should, if possible, be so con- 
strued as to avoid such a conflict. 
State v. Martin, (lowa) 230 N.W. 540, 
543. 


[b] Reciprocal Demurrage Act.— 
Provisions of Reciprocal Demurrage 
Act relating to intra-state and inter- 
state commerce, although void as to 
interstate commerce, are _ separable 
and may be upheld as to intra-state 
commerce. Sunderland Bros. Co. v. 
Missouri Pac. Ry. Co., 162 N.W. 494, 
101 Neb. 119, Ann.Cas.1918D 1120. 


[e Requiring railroads to furnish 
ie (1907) Act No. 193 p 453, § 
1 requires railroad companies to fur- 


nish cars, within six days of the filing’ 


of an application therefor by ship- 
pers,.and imposes a penalty for fail- 


Section 17 provides that interstate 
railroads shall furnish cars on appli- 
cation for interstate shipments the 
Same as other cars are to be fur- 
nished by interstate railroads under 
the act. It was held that, as the act 
refers to shipments each one of which 
would be either interstate or intra- 
state, and consequently either for the 
application of the federal law, or free 
from its provisions, there would be 
no confusion in enforcing it as to ei- 
ther interstate or domestic business 
alone, and hence, although it were 
void as to interstate business, it could 
be enforced within the state as to do- 
mestic business. Oliver v. Chicago, 


rie R. Co., 117° SW. -238,. 89 Ark. 
[d] Requiring issuance of mileage 


books by railroads.—An act requiring 
the issuance of mileage books by cer- 
tain railroad companies, although in- 
valid as to interstate transportation, 
will be sustained as to intra-state 
commerce. Dillon v. Erie R. Co., 438 
N.Y.S. 320, 19 Mise. 124. 


[e] Regulation of sales.—The in- 
validity, as applied to interstate busi- 
ness conducted by a foreign corpora- 
tion in a border county, of the li- 
cense tax imposed by Act Ala. March 
ot; LOL GE. ELSE] Dp: 180). $$ 32, i338, 
on the business of selling sewing 
machines, does not affect the validity 
of the tax as to business conducted 
in other counties in which there is no 
‘element of interstate commerce. 
‘Singer Sewing. Mach. Co. v. Brickell, 
34 S.Ct. 498, 233 U.S. 304, 58 L.Ed. 


{f] Employers’ Liability Act.— 
State Employers’ Liability Act is val- 
id as far as it affects intra-state com- 
merce, although by its terms it ap- 
plies to both intra-state and inter- 
state commerce, Congress having leg- 
islated as to interstate commerce by 
federal Employers’ Liability Act. 
Idol v. Louisville, etc., R. Co., 261 
S.W. 878, 203 Ky. 81. 


54. State v. Missouri Pac. R. Co., 
19 S.W.(2d) 879, 323 Mo. 653; Chica- 
go, etc., R. Co. v. Rock County Sugar 
Co., 156 N.W. 607, 162 Wis. 374. 


[a] Carriage of goods.—St. (1915) 
§ 1797—10m, providing that the con- 
signee of carload freight moved at 
less than seventy-five miles per twen- 
ty-four hours shall be allowed addi- 
tional free time for unloading with- 
out demurrage, invalid as to inter- 
state shipments because in conflict 
with federal regulation of terminal 
charges under the act to regulate 
commerce of Febr. 4, 1887, is totally 
void, and not partially good as to in- 
tra-state shipments. Chicago, etc., R. 
Co. v. Rock County Sugar Co., 156 N. 
W. 607, 162 Wis. 374. 


[b] Equipment of cars.—Rev. St. 
(1919) §§ 10079, 10080, as reénacted 


by L. (1923) p 310, prohibiting the 
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both as to interstate and intra-state commerce,®® but 
such invalidity does not invalidate such of the pro- 
visions as attempt to regulate commerce within the 
territories or the District of Columbia.®* 


Tax laws.°’ The invalidity of a state statute so 
far as it attempts to regulate interstate commerce 
by the imposition of a tax or license fee on the busi- 
ness, or on property used or transported therein, or 
on receipts derived therefrom,®*® will not invalidate 
the act so far as it relates to intra-state commerce, 
where the provisions are so separate and distinct as 
to create a presumption that the legislature intended 
the act to apply only to commerce within the state ;°° 


use of caboose cars between points 
within the state unless such cars are 
equipped with guard rails, grabirons, 
and steps, being so drawn as not to 
distinguish between interstate and in- 
tra-state commerce, cannot be sus- 
tained as legislation affecting intra- 
state commerce alone. State v. Mis- 
souri Pac. R. Co., 19 S.W.(2d) 879, 323 
Mo. 653. 


[c] Hours of labor on railroads.— 
L. (1997) e¢ 575, prohibiting any cor- 
poration operating a line of railroad 
in whole or in part in the state from 
requiring or permitting any operator 
from remaining on duty for more 
than eight consecutive hours is whol- 
ly void because it in terms includes 
corporations engaged in interstate 
commerce, and restricts the employ- 
ment of all operators without dis- 
crimination as to the character of 
their employment, because the court 
cannot be Certain that the generality 
of the restriction was not an edsen- 
tial element in the entire legislative 
scheme, and because the impractica- 
bility, if not impossibility, of limiting 
hours of work devoted to domestic 
commerce alone iS so obvious as to 
preclude helief in any such legislative 
purpose, State v. Chicago, ete., R. 
Co., 117 N.W. 686, 186 Wis. 407, 19 
L.R.A.N.S. 326. 


55. Howard v. Illinois Cent. R. Co., 
28 S.Ct. 141, 207 U.S. 468, 62 L.Ed. 
297 [aff 148 F. 986, 997]; Hoxie v. 
New-York, etc., R. Co., 73 A. 754;82 
Conn. 352, 17 Ann.Cas, 324; Atchison, 
ete., R. Co. v. Mills, 108 S.W. 480, 
49 Tex.Civ.App. 349. But see Spain 
v. Sti Louis; ete.,-R. 'Co., 1517) 522 
(holding that the provisions of the 
act are severable, so as to be valid 
when invoked by an employee engag- 
ed on a train actually employed in 
interstate commerce). 


56. El Paso, etc., R. Co. v. Gutier- 
réz, 30 S.Ct. 21, 215 U.S. 87, 54 L.Ed: 
106 [aff 117 S.W. 426. 102 Tex. 378 
(rev [Civ.App.] 111 S.W. 159)]; At- 
chison, ete., R. Co. v. Pickens, (Tex. 
Civ.App.) 118 S.W. 1133. 


57. Partial invalidity of tax laws 
generally see supra §§ 215, 220. 


58. See Commerce §§ 126-162. 


59. U.S.—George H. Lee Co. 
Webster, 190 F. 353. 


Ark.—State v. Byles, 126 S.W. 94, 
93 Ark. 612, 87 L.R.A.N.S. 774. 


La.—State v. Albert Mackie Co., 80 
rk 582, 144 La. 339; State v., Scho- 
eld, 67 So. 557, 186 La. 702; Hunter 
v. Wells Fargo Express Co., 64 So. 
139, 134 La. 358. 


Vv. 


Mass.—Sloane v. Com., 149 N.E. 407, 


253 Mass. 529. 
Mo.—Stouffer v. Crawford, 248 8.W. 
581. 


Or.—Ex p. Case, 135 F. 881, 141 P. 
746, 70 Or. 291, Ann.Cas.1916B 490. 


4 
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but where the provisions which impose burdens on 
interstate commerce are essential and vital parts of 
the general plan of a statute, without which the leg- 
islature would not have passed it, the invalidity of 
such provisions invalidates the entire aet.°° 
has been held that a tax on the gross receipts of a 
nonresident corporation, which include receipts from 
interstate as well as intra-state commerce, cannot be 
construed as referring only to the latter in order to 
uphold the act so far as it relates to commerce whol- 
ly within the state, where, to do so, would be to re- 
model the act upon a mere speculation as to whether 
the legislature would have passed it in its new 


Wash.—Shell Co. v. State, 


835, 118 Wash. 632. 


[a] License or privilege tax.—(1) 
A statute imposing a tax on peddlers 
engaged in selling enumerated arti- 
cles may be disregarded to the extent 
that it is void because imposing an 
unlawful burden on interstate com- 
merce, and may be valid and enforce- 
able as to transactions not constitut- 
ing interstate commerce. State v. 
Byles, 126 S.W. 94, 938 Ark. 612, 37 
L.R.A.N.S. 774. (2) Act. (1898) No. 
171, §§ 6, 18, 29, imposing a license 
tax upon the wholesale grocery busi- 
ness, graduated according to amount 
of gross sales, where it is practica- 
ble to separate the amount of gross 
sales within the state from the 
amount of gross sales in interstate 
commerce, is valid so far as imposed 
upon local business although invalid 
so far as based or computed upon 
amount derived from sales in inter- 
state commerce. State v. Albert 
Mackie Co., 80 So. 582, 144 La. 339. 
(3) That Lord L. §§ 4961-4967, pro- 
viding for licensing peddlers, is void 
as to persons in purely interstate 
commerce does not render the law 
wholly void. Ex p. Case, 135 P. 881, 
141 P. 746, 70 Or. 291, Ann.Cas.1916B 
490]. (4) L. (1907) p 148, as to oil 
inspection, being in reality not an in- 
spection act because it calls for ex- 
cessive fees, but a privilege tax, is 
unconstitutional under U. S. Const. 
art 1 § 8, as respects petroleum prod- 
ucts while in interstate commerce, 
and does not operate thereon, but, be- 
ing separable, is constitutional and 
valid as a privilege tax upon all such 
property in the state not in inter- 
state commerce, whether that proper- 
ty was originally produced’ in the 
state or came into the state as inter- 
state commerce, so long as it operates 
on all similar products in a similar 
manner. Shell Co. v. State, 194 P. 
835, 1138 Wash. 632. 


{[b] Excise tax on gasoline.—<A]- 


194 P. 


_though the provisions of N. M. L. 


(1919) ¢@ 93, imposing an excise tax 
on gasoline, were not separable .as 
to domestic and interstate business, 
the divisible nature of the subject 
renders it feasible to control the op- 
eration of the tax so as to prevent it 
from being imposed on sales in in- 
terstate commerce while allowing its 
enforcement as to domestic transac- 
tions, and therefore an injunction 
against the collection will be limited 
to the tax in so far as it is levied on 
interstate transactions. Bowman y. 
Continental Oil Co., 41 S.Ct. 606, 256 
U.S. 642, 65, L.Ed, 2139, : 


“[e] Income tax.—Even though 
certain provisions of the Income Tax 
Act of 1919, amending L. (1917) p 
524, tax income of nonresidents de- 
rived from interstate commerce, the 
act is not therefore invalid, but the 
sole effect is to prevent the taxation 
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So it 


of such income. Stouffer v. Craw- 
ford, (Mo.) 248 S.W. 581. 


60. Lemke vy. Farmers’ Grain Co., 
42 S.Ct. 244, 258 U.S. 50, 66 L.Hd. 458 
Laff 273 F. 635, 19 A.L.R 148, motion 
to vacate stay and supersedeas grant- 
ed 42 S.Ct. 244, 258 U.S. 50, 66 L.Ed. 
458]; Geiger-Jones Co. v. Turner, 230 
F. 233 [rev on other grounds 87 S.Ct. 
217, 242 U.S)-539, 61 L.Ed. 480, L.R.A. 
1917F 514, Ann.Cas.1917C 643]; Foote 
v. -Clagett,. 81. A. 511, /116--Md:i 228; 
State v. Humble Pipe Line Co., 247 S. 
W. 1082, 112 Tex. 375; North Tintic 
Mining Co. v. Crockett, (Utah) 284 P. 


[a] Intention of legislature.—It 
was the intention of the legislature 
by art 7374 to levy a tax upon both 
interstate and intrastate business, in 
view of the fact that that article was 
obviously patterned upon a prior stat- 
ute imposing a similar tax upon rail- 
roads which had just been upheld by 
the supreme court of the state, but 
which was later declared by the su- 
preme court of the United States to 
impose a tax upon interstate com- 
merce, and the court cannot hold that 
the legislature would have passed it 
as applicable to intrastate business 
alone so that it is invalid as a whole. 
State v. Humble Pipe Line Co., 247 
S.W. 1082, 112 Tex. 375. 


[b]. License tax on distributors of 
gasoline.—The provisions of N. M. L. 
(1919) ¢ 98, requiring an annual li- 
cense tax from distributors of gaso- 
line and prohibiting any sales of gas- 
oline until the tax had been paid, are 
not separable as to domestic and in- 
terstate distributors, and therefore 
the assessment and collection of li- 
cense tax will be restrained as to all 
dealers, notwithstanding the state- 
ment by the state officers that they 
did not intend to. collect from dealers 
whose transactions were entirely in- 
terstate. Bowman y.-Continental Oil 
Co.,, 41 S:Ct..606; 256 US. 642, 65° L. 
Ed. 1139. 


61. Meyer v. Wells, Fargo & Co., 
32. S.Ct.) 218, 2282 U.S) 298.6 56) du. Bid. 
445; Comanche Light, ete. Co. vy. 


Nix, 156 P. 293, 58 Okl. 220. 


62. Com. v. Hana, 81 N.E. 149, 195 
Mass. 262, 122 Am.S.R. 251, 11 L.R.A. 
NS 79.9. 


63. Regulation of commerce see 
supra § 218 notes 53 [f], 54 [ec], 55. 


64 Peo. v. I. M, Ludington’s Sons, 
a ee 550, 74 Misc. 368, 26 N.Y. 
t; : 


[a] Prohibiting employment of 
alien laborers in public work.—Labor 
L. (Consol. L. [1909] ¢ 81) § 14, pro- 
hibiting the employment of alien la- 
borers in the construction of public 
works in the state, has no such con- 
nection with the other parts of the 
statute as to be affected by invalid- 


; [$§ 218-219 


form.*! It has also been held that a state license 
act which discriminates in favor of articles produced 
in the United States, by permitting the sale of such 
articles by peddlers without a license, while forbid- 
ding the unlicensed sale of such articles produced 
in foreign countries, is’ void in toto.°? 


[219] (7) Regulation of Labor and Employ- 
ment.®* The invalidity of an independent and sep- 
arable provision in a statute concerning the employ- 
ment of labor,®* or regulating the relation between 
employer and employee, and the rights, duties, and 
liabilities incident to such relation,®® will not vitiate 
the whole statute, especially where a provision to. 


ity, and hence the constitutionality of 
the other parts of the law ‘has no 
bearing on its own validity. Peo. v. 
I. M. Ludington’s Sons, 131 N.Y.S. 
550, 74 Mise. 368, 26 N.Y¥.Cr. 484, 


65. U.S.—Dorchy v. Kansas, 44 S. 
Ct. 323, 264 U.S. 286, 68 L.Ed. 686 
[rev on other grounds 210 P. 352, 112 
Kan. 235]. 


Ariz.mHome Ace. Ins. Co. v. Indus= 
trial Commn., 269 P. 501, 34 Ariz. 201. 


Cal.—Commercial Casualty Ins. Co. 
v. Industrial Acc. Commn., 295 P. 11, 
211 Cal. 210. 


Fla.—Prairie Pebble Phosphate Co> 
v. Silverman, 86 So. 508, 80 Fla. 541- 


Ky.—Greene v. Caldwell, 186 S.W. 
648, 170 Ky. 571. = 


Md.—Ruark v. International Un- 
ion, 146 A. 797, 157 Md. 576. 


Mass.—Holecombe vy. Creamer, 
N.E. 354, 231 Mass. 99. 


Minn.—Stevenson vy. St. Clair, 201 
N.W. 629, 161 Minn. 444. 


Mont.—Shea v. North Butte Min. 
Co., 179 P. 499, 55._Mont. 522. 


N.Y.—Peo. v. New York Cent., etc., 
R. Co... 147 N.Y:S. 789, 85 Mise. 482 
[rev on other grounds 148 N.Y.S. 495, 
163 App.Div. 79]. : 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86. 


Tex.—Memphis Cotton Oil Co. v. 
Tolbert, (Civ.App.) 171 S.W. 309. 
Utah.—Garfield. Smelting Co. v. In- 
eyelet Commn., 178 P. 57, 53 Utah 
oO. 
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Wis.—State v. Lange Canning Co., 
Poe N.W. 777, 160 N.W. 57, 164 Wis. 


Wyo.—Zancanelli v. Central Coal, 
ete., Co., 173 P. 981, 25 Wyo. 511. 


[a] Workmen’s compensation acts. 
—(1) An invalid portion of a com- 
pensation act, conferring benefits on 
persons disabled otherwise than in in- 
dustry, may be eliminated without de- 
feating the purpose of the act. Home 
Acc. Ins. Co. v. Industrial Commn., 
269 P. 501, 34 Ariz. 201. (2) Work- 
men’s Compensation Act is not inval- 
id in entirety because of a limitation 
of the right to elect between reme- 
dies. Alabam’s Freight Co. vy. Hunt, 
242 P. 658, 29 Ariz. 419. (8) Invalid- 
ity of certain sections of St. (1917) 
p 839, as amended by St. (1929) p 423, 
respecting proceedings before an in- 
dustrial commission to enforce pay- 
ment into “subsequent injuries fund” 
does not affect the validity of other 
provisions. Commercial Casualty 
Ins. Co. vy. Industrial Ace. Commn., 
295 PB. 11,211 Cal. -210. (4) The con= 
stitutionality of the Workmen’s Com- 
pensation Act of 1916 as a whole is 
not affected by the validity of section 
22 thereof, as to compensation to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that effect is included in such statute;®* and the 
rule applies to a statute regulating the assignment 


of future wages by an employee.®* 


regulating employment of labor by contractors for 
public work, the invalidity of a minimum wage pro- 
vision has been held not to invalidate another provi- 
sion for an eight-hour day.*® But where the invalid 
part is vitally connected with the rest of the statute, . 


alien widows, children, and relatives, 
since this section is separable. 
Greene v. Caldwell, 186 S.W. 648, 170 
FeViaw Stoke (5) Assuming that sec- 
tions 18(d) and 18(f) of Workmen’s 
Compensation Law are invalid, as- 
Sumption does not require conclusion 
that any other provision is invalid, in 
view of section 24(b) as to invalid- 
ity of any part of act not affecting 
validity of remaining portions, where 
enough remains to render the same 
operative and_ effective. Shea v. 
North-Butte Min. Co., 179 P. 499, 55 
Mont. 522. (6) Workmen’s Compen- 
Sation Act is not invalid and uncon- 
stitutional as a whole by reason of 
the invalidity of provision providing 
for fees of county judges or chair- 
man of county courts, as such provi- 
sion may be elided. Scott v. Nash- 
ville Bridge Co., 223 S.W. 844, 143 
Tenn. 86. (7) Even if the sections 
of the Workmen’s Compensation Act, 
authorizing creation and regulation 
of the Texas Employers’ Insurance 
Association, violate Const. art 12 §§ 
1, 2, as to creation of private corpo- 
rations, they may be eliminated with- 
out impairing the sections as to con- 
tributory negligence, assumed risk, 
and fellow’ servants. Consumers’ 
Lignite Co. v. Grant, (Tex.Civ.App.) 
181 S.W. 202; Memphis Cotton Oil 
Co. v. Tolbert, (Tex.Civ.App.) 171 S. 
W. 809. (8) Invalidity of Industrial 
Commission Act in so far as it at- 
tempts to abrogate minor heir’s right, 
under Comp. L. (1888) §§ 3178, 3179, 
to bring action for death caused by 
employer’s wrongful act, does not af- 
fect validity of other provisions, or 
validity of the provisions of the act 
where death was purely accidental. 
Garfield Smelting Co. v. Industrial 
Commny 178 PP. 57,°53 Utah-133.6 @&) 
Workmen’s Compensation Act, as 
amended by L. (1917) ¢ 69, would be 
valid as to the remainder evén if the 
provision for nonpyament for the 
first ten days was invalid, being sev- 
erable. Zancanelli v. Central Coal, 
etec., Co., 173 P. 981, 25 Wyo. 511. 


[b] Regulating wages.—(1) The 
elimination of the provision as to at- 
torney’s fees in Acts (1915) c 6914, 
making a merchandise order given in 
payment of labor redeemable in cash, 
does not affect the other portions of 
such chapter. Prairie Pebble Phos- 
phate Co. v. Silverman, 86 So. 508, 80 
Fla. 541. (2) In St. (1912) c¢ 706, as 
amended by St. (1913) ce 330, 673, and 
St. (1914) c 368, establishing mini- 
mum wage commission, sections 15 
and 16, being separable from rest of 
act, if invalid, did not affect constitu- 
tionality of other sections. Holcombe 
v: Creamer, 120 N.E. 354, 231 Mass. 
99. (83) Minimum Wage Law (L. 
[1913] ce 547), even if violative of 
federal constitution as to adult wo- 
men, is valid as to minors. Steven- 
son v. St. Clair, 201 N.W. 629, 161 
Minn. 444, 

{[c] Liability for injuries.—(1) 
The provision of L. (1907) p 495 c¢ 
254, defining the liability of railroad 
companies for injury to their em- 
ployés, which extends the rights and 
liabilities under the act to injuries 
in other states, under contracts made 
in Wisconsin, deals with a subject in- 
dependent of the rest of the act, and 
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Severable therefrom, and, if invalid, 
does not affect the validity of the rest 
of the act. Kiley v. Chicago, etc., R. 
Co., 119 N.W. 309, 188 Wis. 215. (2) 
The possible invalidity of a subdivi- 
sion of such act, providing that in 
all cases the question of negligence 
and contributory negligence shall be 
for the jury, on the ground that it 
confers judicial power on juries in 
violation of Const. art 7 § 2, does 
not render the rest of the act invalid, 
the subdivision covering a subject 
which can be severed from the other 
provisions without causing any 
change in them or in the operation. 
Kiley v. Chicago, ete., R. Co., supra. 


{[d] Exemption from liability.— 
The provision of Employers’ Liabili- 
ty Act April 22, 1908 ¢ 149 § 5 (35 
St. 66 [U. S. Comp. St. Suppl. (1909) p 
1173]), making void any contract, 
rule, regulation, or device, the intent 
of which shall be to exempt any car- 
rier from liability under the act, is 
clearly separable from the other pro- 
visions of the act, which are not in- 
volved in the question of its consti- 
tutionality. Zikos v. Oregon R., etc., 
Co., 179 EF. 893. 


Civil remedies and procedure see in- 
fra § 223. 


* 66. State v. Clausen, 117 P. 1101, 
65 Wash. 156, 37 L.R.A.N.S. 466. See 
generally supra § 207. 


fa] Industrial Insurance Law (L. 
[1911] ¢ 74) § 27, which provides that 
the adjudication of invalidity of any 
part of the act shall not affect the va- 
lidity of the act as a whole or any oth- 
er part thereof, is a provision within 
the power of the legislature, since 
anything it could have eliminated it- 
self and left an operative act can be 
eliminated by the courts without de- 
stroying the entire act, if it is the will 
of the legislature that the remaining 
parts of the act shall stand after such 
elimination. State v. Clausen, 117 P. 
1101, 65 Wash. 156, 37 L.R.A.N.S. 466. 


67. Mutual Loan Co. v. Martell, 
86 N.E. 916, 200 Mass. 482, 128 Am. 
S.R. 446, 48 L.R.A.N.S. 746 [aff 32 S. 


Ctan45) 2220S. 1225) 56" ds 175; 
Ann.Cas.1913B 529]. 
[a] Mlustration.—The earlier part 


of St. (1908) p 713 e¢ 605, provides a 
system of licensing the makers of 
small loans without security. Section 
6 exempts certain banks and loan in- 
stitutions from the operation of the 
act. The last two sections require 
that assignments of future wages as 
security for loans of less than $200 
shall comply with certain require- 
ments as to consent of the employer 
and of the employé’s wife, if any, and 
shall be recorded. It was held that 
the latter part of the statute is so far 
independent of the earlier part that 
it would probably have been ‘enacted, 
even if the legislature had thought 
the earlier part invalid, and hence the 
validity of the earlier part need not 
be considered in passing on the con- 
stitutionality of the latter part. Mu- 
tual Loan Co. v. Martell, 86 N.E. 916, 
200 Mass. 482, 128 Am.S.R. 446, 43 
L.R.A.N.S. 746 [aff 32 S.Ct. 74, 222 
U.S. 225, 56 L.Ed. 175, Ann.Cas.1913B 
529]. 
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the statute is wholly invalid.*®® 


[§ 220] (8) Licenses and License Taxes.7° Stat- 
utes requiring persons engaged in certain occupa- 
tions and professions to -be licensed, and regulating 
the granting of such licenses, are not invalid in toto 
by reason of invalid provisions which are distinct 
and independent, and capable of being eliminated 
without defeating the general legislative scheme.7! 


68. Ruark v. International Union, 
146 A.°797, 157 Md. 576. 


69. Dorchy v. Kansas, 44 S.Ct. 323, 
264 U.S. 286, 68 L.Ed. 686 [rev on oth- 
er grounds 210 P. 352, 112 Kan. 235]; 
Chicago, ete., R. Co. v. Minnesota R., 
etc., Commn., 280 F. 387; Peo. v. Yos- 
emite Lumber Co., 216 P. 39, 191 Cal. 
267; Minton y. Early, 111 S.E. 347, 183 
IN-C2'19.9: 


[a} TIllustration.—The inralidity 
of the provisions of Minn. L. (i919) 
ce 514, prohibiting employment of car 
repairers in heat, rain, cold, snow, or 
other inclement weather, invalidates 
the entire act, which requires the 
construction of buildings in which 
the work may be carried on, since 
the invalid portions of the statute 
are finai, and embody the real ground 
and purpose of its passage. Chicago, 
etc., R. Co..-v. Minnesota R.,. ete., 
Commn., 280 F. 387. 


[b] Workmen’s compensation act. 
—St. (1919) p 273, because of its 
close connection with the Workmen’s 
Compensation Act, and its adoption 
of definitions contained in that act, 
and its supplementary connection, is 
intended by its framers to stand or 
fall as a whole, so that the whole 
must be deemed invalid on adjudica- 
tion of invalidity of sections 5 and 6. 
Peo. v. Yosemite Lumber Co., 216 P. 
39,191 Cal. 267. 


[ec] Compulsory arbitration.—Kan- 
sas Court of Industrial Relations Act, 
declaring the business of manufac- 
turing and preparing food for human 
consumption affected with a public 
interest, and establishing a system 
of compulsory arbitration which, if 
enforced, will compel the owner and 
his employees to continue the busi= 
ness on terms not of their making, is 
violative of the due process clause of 
the Fourteenth Amendment, and the 
provisions therein fixing hours of la- 
bor is inseparable from the compul- 
sory administration feature, and 
therefore invalid. Chas. Wolff Pack- 
ing Co. v. Industrial Relations Ct., 
45 S.Ct. 441, 267 U.S. 552, 69 L.Ed. 785 
[rev 219 P. 259, 227 P. 249, 114 Kan. 
304, 487]. 


{d] Employing tenant; liability to 
landlord.—The part of Comp. St. § 
4480, which provides that one employ- 
ing’ a tenant with knowledge of the 
tenant’s abandonment of a crop with- 
out paying advances by his landlord 
shall be liable to the landlord depends 
on a portion of the statute making 
the tenant criminally liable for such 
abandonment, which is unconstitu- 
tional, and is thereby rendered void. 
aeons v. Early, 111 S.E. 347, 183 N.C. 


70. Cross references: 
Imposition of license tax on: 
Interstate and intra-state commerce 
see supra § 218. 
Manufacture and sale of intoxicat- 
ing liquors see infra § 221. 
Licenses generally see Licenses 387 
Jp: P62; 
Partial invalidity of act having de- 
fective title see infra § 225. 
71. U.S.—-Frost v. Oklahoma Cor- 
poration Commn., 49 S.Ct. 235, 278 
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Under this rule it has been held that a license act 
will not be held wholly invalid because of the inva- 
lidity of provisions prescribing the conditions essen- 
tial to obtain a license,’? or exempting from attach- 
ment a deposit made by the licensee,** or imposing 
an excessive penalty for noncompliance with the 
So any invalidity in a separable provi- 
sion of a licensing act, concerning the disposition of 


statute.*? 


U.S. 515, 73 L.Ed. 483 [rev 26 F.(2d) 
508]; Fox Film Corp. v. Trumbull, 7 
F.(2d) 715. 


Ala.—State v. Skinner, 101 So. 327, 
20 <Ala.App. 204; Birmingham  v. 
O'Connell, 68 So. 586, 13 Ala.App. 
570 [cert den sub nom. Ex p. Birm- 
ingham, 70 So. 184, 195 Ala. 60, and 
error dism 40 S.Ct. 53, 250 U.S. 654, 
63 L.Ed. 1191]; Montgomery v. Royal 
Exch, Assur. Corp., 59 So. 508, 5 Ala. 
App. 318. 


Ark.—Davies v. Hot Springs, 
S.W. 769, 141 Ark. 521. 


Cal.—Bacon Service Corp. v. Huss, 
248 _P. 235, 199 Cal. 21 [error dism 
43 SiCt. 158 275° U.S. 507,272) Lb. 
397]; Riley v. Chambers, 185 P. 855, 
Wt Cals 5895) 8) AcuicRe (485 * Peo.* ve 
Sterling Refining Co., 261 P. 1080, 86 
Cal.App. 558. 


Conn.—State v. Feingold, 59 A. 211, 
77 Conn. 326. 


Fla.—State v. Rose, 122 So. 225, 97 
Fla. 710.. 


Tll.-—Klafter v. State Bd. of Exam- 
iners of Architects, 102 N.H. 193, 259 
Til. 15, 46 L.R.A.N.S. 532, Ann.Cas. 
1914B 1221. 


Minn.—Fairley v. Duluth, 185 N.W. 
390, 150 Minn. 374, 32 A.L.R. 1258. 


Miss.—Johnston v. Long Furniture 
Co., 74 So. 283, 113 Miss. 873; State v. 
Rombach, 78 So. 731, 112 Miss. 737. 


N.H.—State v. Stevens, 99 A. 723, 
“8 N.H. 268, U.R.A.1917C 528. 


N.J.—Heintze vy. New Jersey State 
Bad. of Medical Examiners, 153 A. 253, 
107 N.J.Law 420. 


N.C.—American Exch. Nat. Bank v. 
Lacey, 123 S.E. 475, 188 N.C. 25. 


Okl.—Wood v. Russell, 226 P. 1040, 
102 Okl. 92. 


Or.—Hirschfield v. McCullagh, 127 
PB. 541, 130 P..1131, 64 Or. 502. 


Pa.—Commonwealth v. DeSarto, 62 
Pa.Super. 184; Com. v. Shaleen, 30 
oan foe Bh G4 FACET Oe 2b Pak 


S.C.—Carroll v. York, 95 S.H. 121, 
(109 S.C. 1. 


Tenn.—H. G. Hill Co. v. Whitice, 
258 S.W. 407, 149 Tenn. 168; Ogdire 
'-y. Hailey, 201 S.W. 645, 141 Tenn. 392. 


Tex.—Davis v.. White, (Civ.App.) 
260 S.W. 138; Atkins v. State High- 
Nees Department, (Civ.App.) 201 S.W. 


Wash.—State v. Walker, 92 P. 775, 
48 Wash. 8, 15 Ann.Cas, 257. 


[a] Dlustrations.—(1) Any inva- 
lidity of so much of the statute as 
gives the state board of examiners of 
architects discretion as to whether a 
new license shall be issued to one 
whose license has been revoked does 
not render invalid the entire act gov- 
erning the licensing of architects, and 
authorizing the revocation of any li- 
cense for gross incompetency or reck- 
lessness in the construction of build- 
ings. Klafter v. State Board of Ex- 
aminers of Architects, 102 N.E. 193, 
259 Ill. 15, 46 L.R.A.N.S. 582, Ann.Cas, 
1914B 1221. (2) The proviso, in Comp. 
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St. § 7827, that the sheriff shall not is- 
sue license to any person to maintain 
a billiard or pool table for public use 
outside of any incorporated city or 
town, except with the approval of the 
county commissioners, is so independ- 
ent of the tax features of the sectio 
that if stricken out as unconstitution- 
al the tax imposed would remain. 
Brunswick-Balke-Collender Co. Vv. 
Mecklenburg County, 107 S.E. 317, 181 
N.C. 386. (3) In a statute defining 
motor club service, and providing for 
licensing companies engaged in such 
service, the invalidity of a section 
providing for a deposit does not ren- 
der the entire act invalid. U.S. Au- 
tomobile Service Club v. Van Winkle, 
274. P. 308, 128 Or. 274. 


[b] Invalid delegation of power.— 
(1) An attempt to delegate the right 
to license branches of healing, if in- 
valid, does not render void the entire 
scheme of legislation for regulating 
the practice of medicine. Heintze v. 
New Jersey State Bd. of Medical Ex- 
aminers,153 A. 253, 107 N.J.liaw 420. 
(2) Any invalidity in Acts 35th Leg. 
ec 190 § 16, delegating to state high- 
way department authority to formu- 
late rules for determination of 
weights governing license fees for 
commercial vehicles, does not invali- 
date those provisions imposing li; 
censes on noncommercial vehicles. 
Atkins v. State Highway Department, 
(Tex.Civ.App.) 201 S.W. 226. 


[ec] Permit for sale of speculative 
securities.—That two definitions of 
speculative securities, in Gen Acts 
(1919) p 946, as amended by Gen. and 
Local Acts (1920) (Spec. Sess.) p 60, 
prohibiting the sale of speculative se- 
curities without a permit from the 
securities commission, are void as 
contravening Bill of Rights § 6, do 
not render the whole act invalid, in 
view of the legislative will, expressed 
in § 20 of the act, and because the re- 
maining part of the act is complete, 
intelligible, and enforceable. State v. 
Skinner, 101 So. 327, 20 Ala.App. 204. 


[dad] Theaters and shows.—<Acts 
38th Leg. (3d Called Sess.) (1923) ¢ 
6 §§ 3, 4, imposing occupation taxes 
on established theaters, etc., are not 
invalid, because of the unconstitution- 
ality of § 1 (amending Rev. St. [1911] 
art 73855 § 18) and § 2, imposing such 
taxes on traveling shows not exhibit- 
ing in such theaters. Davis v. White, 
(Tex.Civ.App.) 260 S.W. 138 (holding 
the rule especially applicable where 
the statute “provides for two distinct 
subjects’’). 


[e] Theater ticket brokers.—The 
validity of Gen. Bus. L. § 168, added 
by L. (1922) ec 590, prohibiting per- 
sons from engaging in business of 
reselling theater tickets without a 
license, was not affected by the in- 
validity of § 172, restricting the price 
at which tickets may be resold, in 
view of § 174 and the absence of au- 
thoritative announcement of another 
view by the state court, since a work- 
able plan would still remain-after the 
elimination of § 172. Weller v. Peo., 
45 S.Ct. 656, 268 U.S. 319, 69 L.Ed. 
978 [aff 143 N.E. 205, 237 N.Y. 316 
deni, N.Y.S. 149, 207. App.Div. 


the fund arising from the eollection of the license 
tax, or from the penalties imposed by the act, will 
not invalidate the entire act.7° But if the valid and 
invalid provisions are so interdependent and vitally 
connected that the legislative purpose cannot be car- 
ried out after eliminating the invalid part, the en- 
tire statute is invalid.*® 
Effect of invalid exemptions. A license act is not 


[f] Real estate agents.—Those 
portions of St. (1919) p 1252, creating 
real estate department and providing 
for the licensing of brokers and real 
estate salesmen, which relate to the 
power of the commissioner to rescind 
licenses and the burden of proof on 
review of commissioner’s action by 
court are Separable from the main 
purpose of the act, and their invalid- 
ity will not destroy the whole act. 
Riley v. Chambers, 185 P- 855, 181 
Cal. 589, 8 A.L.R. 418. 


{[g] Lightning rod agents.—L. 
(1915) c 128 § 3, regulating the sale 
of lightning rods, requiring licensee 
to be a resident, not being a neces- 
sary element of the scheme of regu- 
lation provided, if void, would not 
be to invalidate the whole act and 
permit all persons to sell without a 
license, but would merely render 
nugatory that portion of the act. 
State v. Stevens, 99 A. 723, 78 N.H. 
268, L.R.A.1917C 528. 


[h] Rule applied to statute requir- 
ing hunting license.—State v. Barkley, 
134 S.E. 454, 192 N.C. 184. 


72.. Ex p. Gerino, 77 P. 166, 143 Cal. 
412, 66 L.R.A. 249; Com. v. Shaleen, 
30 Pa.Super. 1 [aff 64 A. 797, 215 Pa. 
595]; State v. Walker, 92 P. 775, 48 
Wash. 8, 15 Ann.Cas. 257. 


[a] Provision dispensing with ex- 
amination.—Where the main purpose 
of an act is to admit no one to prac- 
tice medicine who has not passed such 
an examination as is prescribed by it, 
the law is not otherwise void, because 
a provision giving the board of medi- 
cal examiners power to admit without 
examination persons who have passed 
an equally strict examination of an- 
other state board is unconstitutional. 
Ex p. Gerino, 77 P. 166, 148 Cal. 412, 
66 L.R.A. 249. See generally Physi- 
cians and Surgeons 48 C.J. p 1058. 


73. State v. Feingold, 59 A. 211, 77 
Conn. 326. 
74. Southwestern Oil Co! v. State, 


30 S.Ct. 496, 217 U.S. 114, 54. Ld. 
688 [aff 103 S.W. 489, 100 Tex. 647]; 


Ogilvie v. Hailey, 210 S.W. 645, 141 
Tenn, 392. 
75. Ex p. Schuler, 139 P. 685, 167 


Cal. 282, Ann.Cas.1915C 706; Peo. v. 
Sargent, 98 N.E. 959, 254 Ill. 514; 
State Bd. of Pharmacy v. Bellinger, 
122 N.Y.S. 651, 138 App.Div. 12. 


[a] Proceeds of penalties.—If the 
provision in Pub. Health L. (Consol. 
L. c 45) art 11 § 239 subd 5, which 
article provides for the licensing of 
pharmacists, payment of license fees 
to the state board, and for the col- 
lection of penalties by that board for 
violation of the statute, that part 
of the proceeds of penalties shall be 
given to specified colleges of pharma- 
cy, be violative of the constitutional 
prohibition against the appropriation 
of public moneys for a private pur- 
pose, the rest of the statute would 
not fall; the provision being merely 
incidental or subsidiary, and not an 
integral part of the statute. State Bd, 
of Pharmacy v. Bellinger, 122 N.Y.S, 
651, 188 App.Div. 12. 


76. Ill—Polzin v. Rand. 95 N.B. 
623, 250 Ill. 561, Ann.Cas.1912B 471. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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La.—Calcasieu Long Leaf Lumber 
Co. v. Reid, 83 So. 384, 146 La. 77. 


Md.—Nutwell v. Anne Arundel 
County, 73 A. 710, 110 Ma. 667. 


Mass.—Com. v. Hana, 81 N.BE. 149, 
195 Mass. 262, 122 Am.S.R. 251, 11 
L.R.A.N.S. 799, 11 Ann.Cas. 514. 


Ohio.—State v. Harman, 23 Ohio 
Cir.Ct.. 292. 


Pa.—Com. v. Humphrey, 136 A. 213, 
288 Pa. 280. 


Wash.—State v. Powles, 155 P. 774, 
90 Wash. 112. 


sf -  Wis.—State v. Levitan, 210 N.W. 
111, 190 Wis. 646, 48 A.L.R. 434; State 
v. Whyte, 188 N.W. 607, 177 Wis. 541, 

°23 A.D.R..67. 


[a] Licensing school textbooks.— 
L. (1909) p 416, having reference to 
the licensing of school books, is ren- 
i, dered wholly invalid by the invalidity 
: of § 6, requiring school boards be- 
fore adopting textbooks to advertise 


2 for bids by publishing notice in one 
or more newspapers of general cir- 
» culation published in the city or dis- 


trict, for its purpose cannot be ac- 
hi complished without that section. Pol- 
“a zin v: Rand, 95 N.E. 623, 250 Ill. 561, 
Ann.Cas.1912B 471. 


™ 77. Ala.—McLendon v. State, 60 
4 So. 406, 6 Ala.App. 19 [conforming to 
‘4 answer to certified question 60 So. 392, 
is 179 Ala. 54, Ann.Cas.1915C 691].- 

: Ark.—Davies v. Hot Springs, 217 
ty S.W. 769, 141 Ark. 521. 

‘d Cal-—Ex p. Schmolke, 248 P. 244, 


199 Cal. 42 [error dism 47 S.Ct. 244, 
273 U.S. 646, 71 L.Ed. 820]; Bacon 
Service Corp. v. Huss, 248 P. 235, 199 
Cal. 21 [error dism 48 S.Ct. 158, 275 
U.S. 507, 72 L.Ed. -397]. 


Minn.—Fairley v. Duluth, 185 N.W. 
390, 150 Minn. 874, 32 A.L.R. 1258. 


2 Miss.—Maegnolia Bldg., etc., Assoc. 
v. Miller, 128 So. 585 [aff 51 S.Ct. 86, 
282 U.S. 803, 75 L.Ed. 722]; Gulfport 


Bldg., ete., Assoc. v. Gulfport, 124 So.: 


658, 155 Miss. 498; Adams v. Standard 
Oil Co., 53 So. 692, 97 Miss. 879. 


N.C.—Smith v. Wilkins, 80 S.H. 168, 
164 N.C. 135. 


S.D.—State v. Doran, 134 N.W. 53, 
28 S.D. 486. 


[a] Tlustrations.—(1) L. (1911) p 
181 § 33%4, imposing a license tax on 
persons practicing certain of the 
learned professions, is not invalid be- 
cause containing an unconstitutional 
proviso exempting Confederate sol- 
diers. McLendon vy. State, 60 So. 406, 
6 Ala.App. 19 [conforming to answer 
to certified question 60 So. 392, 179 
Ala. 54, Ann.Cas,1915C 691]. (2) If 
the exemption in Act Feb. 19, 1919 (lL. 
[1919] p 82) § 1, authorizing cities to 
tax occupations of persons paying a 
tax on gross incomes is void, it does 
‘not invalidate the statute, except as 
to those classes of privileges to which 
the exemption applies. Davies v. Hot 
Springs, 217 S.W. 769, 141 Ark. 521. 
(3) Under L. (1916) c 90, imposing a 
jicense tax on dealers in coffins doing 


invalid as a whole because it contains invalid exemp- 
tions from its provisions, where the objectional part 
is merely incidental to the main purpose of the act, 
so that its elimination will leave the act complete 
and capable of accomplishing such purpose.7* 
the other hand the invalid exemption vitiates the 
whole act where it is so inseparably connected with 
the valid parts that without it the act is impossible 
to enforce according to the legislative intent,7® or 
where the exemption includes so large a proportion 
of the class of persons intended to be licensed as to 
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On same day.®° 


an undertaking business, but except- 
ing merchants paying a tax on their 
stock, a furniture company paying a 
tax on its coffin stock, but also doing 
an undertaking business, is liable for 
the tax, since the proviso regarding 
merchants is void and separable. 
Johnston vy. Long Furniture Co., 74 
So. 283, 118 Miss. 3738. (4) The fact 
that Code (1906) § 3895, exempting 
Confederate soldiers from the pay- 
ment of certain privilege taxes, was 
unconstitutional as violative of the 
equality clause of the constitution, 
did not invalidate the entire privilege 
tax act, under the rule that if a stat- 
ute attempts to accomplish two or 
more objects, and is void as to one, it 
may still stand as to the other; it 
appearing from the policy of the state 
that the legislature would probably 
have enacted the balance of the stat- 
ute without the exemption, had it 
known that the same was invalid. 
Adams v. Standard Oil Co., 53 So. 692, 
97 Miss. 879. (5) The invalidity of 
section 22, L. (1903) ¢ 176, exempting 
from the tax imposed by section 19 
on itinerant physicians resident phy- 
sicians of the state regularly licensed 
and practicing in the state at the time 
of the taking effect of the act, renders 
invalid all the provisions of the stat- 
ute imposing a tax on itinerant phy- 
sicians, but does not affect the valid- 
ity of the other portions of the act 
governing the examination of persons 
seeking to practice medicine in the 
state, and requiring them to obtain 
a license from the state board of med- 
ical examiners. State v. Doran, 134 
N.W. 53, 28 S.D. 486. 


[b] Exemption from vehicle tax.— 
Conceding that L. (1921) ec 454 § 1 
subd 3, exempting from the wheelage 
tax vehicles used for the purpose of 
selling or peddling the products of 
farm or garden, is unconstitutional, 
it is not so connected with the rest 
of the act as to render the whole un- 
constitutional; and its elimination 
leaves a workable and constitutional 
statute. Fairley v. Duluth, 185 N.W, 
390, 150 Minn. 374, 32 A.L.R. 1258. 


78. State v. Gantz, 50 So. 524, 124 
La. 535, 24 L.R.A.N.S. 1072; Nutwell 
v. Anne Arundel County, 73 A. 710, 
110 Md. 667; Com. v. Humphrey, 136 
A. 213, 288 Pa. 280; State v. Levitan, 
210 N.W. 111, 190 Wis. 646, 48 A.L.R. 
434. 


[a] Illustration.—The unconstitu- 
tionality of the exemption of lighting 
and electric railway companies and 
the department of police and public 
buildings of New Orleans from _ the 
provisions of Act (1908) No. 178 p 
250, regulating the licensing of per- 
sons installing wires or electric ap- 
paratus, and permitting them to em- 
ploy electricians who have no license, 
while others have no such right, viti- 
ates the entire act. State v. Gantz, 
50 So. 524, 124 La. 535, 24 L.R.A.N.S. 
1072. 

[b] Exemption from vehicle tax.— 
The provisions of Acts (1908) p 364 
ce 672, imposing a license tax on vehi- 
cles, but exempting enumerated vehi- 
cles, are so inseparably connected that 


[§ 221] (9) Intoxicating Liquors.’ 
lating or prohibiting the sale of intoxicating liquors, 
as well as those providing for the holding of local 
option elections, have quite generally been upheld 
after striking out invalid sections,*? such as those 
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affect the whole scope of the act.7® 


Acts passed on same day. An act conferring pow- 
er to license is not invalidated by a void act relat- 
ing to the same subject matter, and passed on the 


Acts regu- 


the invalidity of the exemption provi- 
sion renders the entire act invalid. 
Nutwell v. Anne Arundel County, 73 
A. 710, 110 Md. 667. 


79. State v. Harmon, 23 OhioCir. 
Ct. 292. 


80. Ex p. Pfirrmann, 66 P. 205, 134 
Cal. 143. 
[a] fIllustration.—An act provid- 


ing that legislative bodies of incor- 
porated cities and towns shall have 
power to license every kind of busi- 
ness transacted within their jurisdic- 
tion is not invalidated by another act 
which went into effect on the same 
day, conferring power on municipali- 
ties to license every kind of business, 
including the sale of intoxicating liq- 
uors, authorized by law and transact- 
ed in such city, for even if such sub- 
division of the latter act is void as. 
being special legislation, such act can- 
not be regarded as part of the first 
act by reason of having been passed 
on the same day and relating to the 
same subject matter. Ex p. Pfirr- 
mann, 66 P. 205, 1384 Cal. 143. 


81. Generally see Intoxicating Liq- 
uors 33 C.J. p 480. 4 


Partial invalidity of act having de- 
fective title see infra § 225. 


82. U.S.—Rose v. U.S., 274 F. 245 
[eert den 42° S.Ct. 97, 257 U.S. 655,’ 66: 
L.Ed. 419]. 


Ala.—State v. Pitts, 49 So. 441, 160: 
Ala. 133, 135 Am.S.R. 79; Fourmant 
v. State, 46 So. 266,°155 Ala. 109; 
Mitchell v. State, 37 So. 407, 141 Ala. 
90; Sheppard v. Dowling, 28 So. 791, 
127 Ala. 1, 85 Am.S.R. 68; McCreary 
v. State, 73 Ala. 480. : 


Ark.—Ferguson v. Josey, 
345, 70 Ark. 94. 


Cal.—Ex p. Burke, 212 P. 193, 190 
Cal. 326; Peo. v. Capelli, 203 P. 837, 
55 Cal.App. 461. 


Del.—Van Winkle v. State, 91 A. 
385, 27 Del. 578, Ann.Cas.1916D 104 
[rev 88 A. 807, 27 Del. 405]. 


Fla.—Haile v. Gardner, 91 So. 376, 
82 Fla. 355. 


Ga.—Carswell v. Wright, 66 S.E. 
905, 183 Ga. 714; Hancock v. State, 
40 S.E. 317, 114 Ga. 439. 


Idaho.—Gillesby v. Canyon County, 
107 P. 71,17 Idaho 586. ; 


TIll—Peo. v. Zalapi, 152 N.E. 500, 
321 Ill. 484; Peo. v. Lewis, 149 N.E. 
817, 319 Tll. 154; Peo. v. McBride, 84 
N.E. 865, 234 Ill. 146, 123 Am:S.R. 82, 
14 Ann.Cas. 994. 


Ind.—State v. Gerhardt, 44 N.E. 469, 
145 Ind. 439, 33 L.R.A. 313. 


Kan.—State v. Missouri Pac. R. Co., 
152 P. 777, 96 Kan..609, Ann.Cas.1917A 
612 [aff 39 S.Ct. 93, 248 U.S. 276, 63 
L.Ed. 239, 2 A.L.R. 1589]. 


La.—State v. Moore, 95 So. 605, 153 
La. 203; State v. Roy, 94 So. 708, 152 
La. 933. 


Me.—State v. Webber, 133 A. 738, 
125 Me, 319. 


66 S.W. 
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containing provisions which amount to unconstitu- 
tional exemptions, exceptions, or discriminations,** 
on the ground that the other provisions were valid 
and complete in themselves, and could be enforced 
in accordance with the legislative purpose. 
it has been held that the invalidity of a provision 
prohibiting the retailing of liquors without a license 
is not impaired by other invalid prohibitory provi- 
sions;** that a statute providing for the creation of 
an antisaloon territory in a county by popular vote, 
is not vitiated by an invalid provision therein for 
searches and seizures,*® and that the national prohi- 
bition law, known as the Volstead Act, is not wholly 
invalid, even if a provision therein that the act shall 
be liberally construed, to the end that the use of in- 
- toxicating liquors as a beverage may be prevented, 


Md.—Crouse v. State, 100 A. 36, 130 
Ma. 364. 


Mass.—Jones v. Cutting, 
271, 238 Mass. 218. 


Mich.—Peo. v. Richmond, 26 N.W. 
770, 59 Mich. 570. 


Mo.—State v. Fenley, 275 S.W. 36, 
309 Mo. 520; State v. Koontz, 204 S.W. 
1086, 275 Mo. 475. . 


- Nev.—Ex p. Arascada, 189 P. 619, 
44 Nev. 30. 


N.J.—Michaelson v. Wall Tp., 108 A. 
145, 92 N.J.Law 72; State v. Pisaniel- 
lo, 96 A. 89, 88 N.J.Law 262; Meehan 
v. Jersey City Excise Comrs., 70 A. 
363, 75 N.J.Law 557 [aff 64 A. 689, 73 
N.J.Law 382]. 


N.Y.—Peo. v. Supreme Ct. Special 
Term, 2122 JN-Y.S.. 573,137, .App. Div: 
765 [app dism 92 N.E. 1096, 199 N.Y. 
521]; In re Cullinan, 3 N.Y.S. 9, 40 
Misc. 585. 


Okl.—Childs v. State, 113 P. 545, 4 
Okl.Cr. 474, 33 L.R.A.N.S. 563. 


Or.—State v. 1920 Studebaker Tour- 
ing Car, 251 P. 701, 120 Or. 254, 50 
A.L.R. 81. ; 


R.I.—State v. Paul, 5 R.I. 185. 


S.C.—Carolina Glass Co, vy. State, 
OOS S91 Nel 2S.C. 220s art (36. Sict: 
293, 240 U.S. 305, 60 L.Ed. 658]. 


Tex.—Ex p. Dupree, 105 S.W. 493, 
101 Tex. 150 Ffoll Ex p. Byrd, 105 
SawWer206. sL0d Mex 15.7] Oo vVer iv. 
Thomas, 80 S.W. 859, 35 Tex.Civ.App. 
535; Sweeney v. Webb, 76 S.W. 766, 
33 Tex.Civ.App. 324; Coleman v. 
State, 220 S.W. 1097, 87 Tex.Cr. 240. 


Va.—Looney vy. Com., 133 S.E. 758, 
145 Va. 825. 


[a] Illustrations.—(1) It being 
the manifest purpose of the legisla- 
ture in enacting the Wylie Local Op- 
tion Law to provide a mode whereby 
traffic in alcoholic liquors could be 
suppressed, and the provisions of sec- 
tion 11 authorizing licenses in certain 
districts by popular vote being sub- 
sidiary to the main purpose of the act, 
such section was not essential to the 
validity of the act, and, although such 
section is void, the remainder of the 
act may be enforced. Peo. v. Capelli, 
203 P. 8387, 55 Cal.App. 461. (2) Pro- 
hibition Act is not void as against 
contention that it attempts to dele- 
gate legislative and judicial powers 
to the attorney general and prohibi- 
tion commissioner, and authorizes 
search and seizure in violation of 
constitutional rights, and prohibits 
one to accumulate and retain a cer- 
tain kind of property contrary to nat- 
ural rights, since, if certain provi- 
sions of the act are unconstitutional 
for such reasons, the act as a whole 


130 N.E. 
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Thus 


would not be void by reason thereof, 
for such provisions could be sepa- 
rated from the rest of the act. Peo. 
v. Williams, 141 N.E. 296, 309 Ill. 492. 
(3) The invalidity of Prohibition Act 
§ 28, undertaking to confer concur- 
rent jurisdiction of the misdemeanors 
of first offenses under the act on jus- 
tices of the peace and the district 
courts, which is violative of Const. 
art. 6 § 8, does not affect section 3 
of the act, conferring jurisdiction on 
the district court, or sections 9 and 
10, providing for preliminary hear- 
ing before a justice. Ex p. Arascada, 
189 P. 619, 44 Neb. 30. 


Fees U.S.—Busch v. Webb, 122 F. 


Ala.—Powell v. State, 69 Ala. 10. 


Ark.—State v. Deschamp, 14 S.W. 
653, 53 Ark. 490; State v. Marsh, 37 
Ark. 356. . 


La.—State v. Roy, 94 So. 708, 152 
Lar 933. 


Mass.—Com. v. Petranich, 66 N.E: 
807, 183 Mass. 217. 


Mich.—Peo. v. Eberle, 133 N.W. 519, 
167 Mich. 477 [aff 34 S.Ct. 464, 232 
U.S. 700, 58 L.Ed. 803]; Ex p. Wilson, 
124 N.W. 1100, 160 Mich. 42. 


Vt.—State v. Scampini, 59 A. 201, 
AL RA tree Bs 5 


Wyo.—Sstate v. Smart, 136 P. 452, 22 
Wyo. 154. 


[a]. Illustrations.—(1) Act (1921) 
No. 39 4, providing that nothing 
therein Shall be construed to forbid 
the possession of liquors in one’s pri- 
vate dwelling for personal consump- 
tion or the brewing of beer and fer- 
menting of wine by a householder for 
use in his home, if unconstitutional 
does not affect that part of the act 
making it an offense to manufacture 
whisky for beverage purposes or for 
sale for nonbeverage purposes with- 
out the proper permit. State v. Roy, 
94 So. 708, 152 La. 933. (2) Any in- 
validity in L. (1888) ¢ 86, § 2, mak- 
ing it unlawful to keep open any 
place of business for transacting 
business therein on Sunday, but ex- 
empting certain businesses, does not 
affect the validity of section 1, mak- 
ing every person guilty of a misde- 
meanor who, having a liquor license, 
shall keep open his place of business 
or dispose of liquor therein on Sun- 
day. State-v. Smart, 136 P. 452, 22 
Wyo. 154. 

84. In re De Vaucene, 31 How.Pr. 
(N.Y.) 348. 

85. Crouse v. 
130 Md. 364. 


86. Rose v. U. S., 274 F..245 [cert 
aon S.Ct. 97, 257 U.S. 655, 66 L.Hd. 


State, 100 A. 361, 


be in excess of the legislative power, since such pro- 
vision may be disregarded.°* A state statute enact- 
ed to enforce the Highteenth Amendment of the fed- 
eral constitution will not be affected by the inva- 
lidity of provisions which may be omitted without 
impairing the enforcibility of the statute.** 
has been held that a state statute may be upheld so 
far as valid, although certain provisions therein 
conflict with the national prohibition act and the - 
Eighteenth Amendment,®* or may be invalid as 
adopting not only the existing provisions of such na- 
tional act, but also future provisions which may be 
enacted by congress.°? 
state liquor law is-not rendered wholly invalid by 
reason of an unconstitutional provision therein re- 
ferring to federal laws,®® particularly those subse- 


So it 


It has also been held that a 


87. Peo. v. Lewis, 149 N.H.. 817, 319 
Ill. 154; State v. Webber, 133 A. 738, 
125 Me. 319. 


[a] TIliustrations.—(1) The Illinois 
Prohibition Act (§§ 2, 3, 7, and 27) 
delegating duties and powers to attor- 
ney-general and commissioner of pro- 
hibition, even if void, would not render 
whole act void, in view of U. S. Const. 


Amendm. 18, giving states concurrent ° 


powers of enforcement. Peo. v. Lew- 
is, 149 N.E. 817, 319 Tl. 154. 
invalidity of such act as to class of 
businesses, would not render the act 
void as to defendants, not coming 
within such designated business. 
Peo. v. Lewis, supra. (3) That por- 
tion of Pub. L. (1925) e 116, prohibit- 
ing the transportation of intoxicating 
liquor without a federal permit, de- 
fining the offense, and prescribing a 
penalty, is separable from the uncon- 
stitutional provision that the state 
need not allege or prove nonposses- 
sion of a permit, and is valid to that 


extent. State v. Webber, 133 A. 738, 
125 Me. 319. 

88. Ex p. Finegan, 270 F. 665; 
Jones v. Cutting, 130 N.E. 271, 238 
Mass. 218; People v. Mason, 186 
NEY. S22 555 


[a] TIllustrations.—(1) While the 
Highteenth Amendment and the Vol- 
stead Act render inoperative the per- 
missive features of the Walker Act, 
L. (1920) ¢ 911, such as the right to 
obtain a liquor tax certificate, the 
prohibitory features of the Walker 
Act, L. (1920) e 911, such as § 30, pro- 
hibiting the selling, etc., of liquors to 
be drunk on the premises, are left 
still in force, in view of § 40, provid- 
ing for partial invalidity not affecting 
valid provisions. Peo. v. Mason, 186 
N.Y.S. 215. (2) Even though the pro- 
vision of the Walker Act, permitting 
sale of beverages containing 2.75 per 
cent of alcohol or less, is in conflict 
with che Volstead Act, the provisions 
of that law prohibiting the sale of 
liquor containing more than such per- 
centage are separable, and sufficient 
to sustain a prosecution for viola- 
tion thereof. Ex p. Finegan, 270 F. 
665. (3) Parts of Gen. L. c 138, rela- 
tive to nonintoxicating beverages, 
which are valid and enforceable under 
the Volstead Act and Const. 
Amendm. 18, are so independent of the 
inoperative portions of chapter 138 as 
to lead to the conclusion that they 
would have been enacted apart from 
the latter, so that they are separate- 
ly enforceable. Jones v. Cutting, 130 
N.E. 271, 238 Mass. 218. 


89. Ex p. Burke, 212 P. 193, 190 
Cal. 326. 


90. State v. Moore, 95 So. 605, 153 
La. 208. 


[a] Thus the provisions of Act 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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quently enacted,® for a definition of intoxicating 
liquors. But if the unconstitutional portion of a 
liquor law is so connected with the other provisions 
that they cannot be separated, or the valid part, if 
left alone, would so change the character of the stat- 
ute that the legislature would not be presumed to 
have enacted it without the other, the whole act must 
be set aside.®? So an act providing for a license 
tax on the privilege of manufacturing or selling in- 
toxicating liquors, and containing provisions violat- 
ing the constitutional rule of uniformity will be de- 
elared wholly void, where such act was framed and 
enacted as an entirety, and would not have received 
the legislative sanction but for the fact that it was 
intended to operate as a whole;®* and the same rule 
has been applied to a prohibitory law which includ- 
ed provisions violating the constitutional declara- 
tion that no person shall be deprived of his prop- 
erty without due process. of law.?* : 


[§ 222] (10) Public Offenses, Prosecutions, and 


STATUTES 


[59 C.J.] 675 


Punishment.®> The invalidity of a section of a crim- 
inal statute which is not involved in the prosecution 
in question will not be considered,®® and the fact 
that the part of a statute making a person violating 
its provisions guilty of a misdemeanor may be un- 
constitutional is not material in passing on the eon- 
stitutionality of another part providing for a civil 
remedy.®* So the possible invalidity of a provision 
that a conviction in a criminal proceeding for main- 
taining a nuisance shall be conclusive against de- 
fendant as to the existence of the nuisance, unless 
reversed, does not affect other persons made defend- 
ants in a subsequent civil suit under the act, to en- 
join maintenance of the nuisance.®® The sections of 
a criminal statute defining different offenses, as well 
as the sections relating to the elements of the of- 
fense, the prosecution, and the punishment therefor, 
are generally so distinct and separable that the un- 
constitutionality of one will not be held to affect the 
validity of the rest of the statute;®® and accordingly 


(1921) No. 39 § 8, including liquors 
specifically named in the word “‘liq- 
uor” or the phrase-“intoxicating liq- 
uor’” as used therein, are separable 
from the provisions of that section re- 
ferring to federal legislation to deter- 
mine whether other liquors and liq- 
uids are intoxicating, and, although 
such reference be unconstitutional, as 
failing to recite at length the provi- 
sions of laws it may enact, it does not 
affect the provision as to the liquors 
named or the rest of the act. State 
v. Moore, 95 So. 605, 153 La. 203; 
State v. Roy, 94 So. 703, 152 La. 933; 
State v. Hughes, 94 So. 702, 152 La. 
929; State v. Marceaux, 93 So. 916, 152 
La. 604; 

La, 241. 


91. State v. Fenley, 275 S.W. 
309 Mo. 520. 


[a] Thus that portion of Rev. St. 
(1919) § 6602, following the definition 
of intoxicating liquors, providing that 
when such phrase is defined in the 
laws of the United States the latter 
definition shall supersede the state’s 
definition, although void, is separable 
from and does not invalidate remain- 
der of statute. State v. Fenley, 275 
S.W. 36, 309 Mo. 520; State v. Berry, 
(Mo.) 253 S.W. 712. 


36, 


92. State v. Webber, 133 A. 738, 125 
Me. 319. 
93. State v. Bengsch, 70 S.W. 710, 


170 Mo. 81. 


94. Wynehamer v. Peo., 13 N.Y. 
378, 12 How-Pr. 238, 2 Park.Cr. 421, 
490 [rev 20 Barb. 567, 11 How.Pr. 530, 
2 Park.Cr. 377). 


95. Generally see Criminal Law 16 
Cryepnl: 


Partial invalidity of act having de- 
fective title see infra § 225. 


96. Johnson v. D. C., 30 App.D.C. 
520; D. C. v. Green, 29 App.D.C. 296; 
Com. v. Shérman, 14 Pa.Dist.&Co. 4, 9 
EeitsCye]. 

97. Wyatt v. Wanamaker, 111 N.Y. 
S. 90, 126 App.Div. 656 [aff 110 N.Y.S. 
900, 58 Misc. 429]; Wyatt v. Mc- 


Creery, 111 N.Y.S. 86, 126 App.Div. 
650. 
98. State v. Lane, 147 N.W. 951, 


126 Minn. 78, 52 L.R.A.N.S. 932, Ann. 
Cas.1915D 549. 


99. U.S.—New York Cent., etc., R. 
Co. v. U. S., 29 S.Ct. 304, 212 U.S. 481, 
53 L.Ed. 613 [aff 146 F. 298]. 


Ala.—State v. Murphy, 92 So. 661, 
207 Ala. 290; Jackson v. Sherrod, 92 


[59 C. J.—33] 


State v. Coco, 92 So. 883, 152 } 


So. 481, 207 Ala. 245. 


Ark.—Morrison v. State, 
448, 


Cal.—Ex p. Dare, 168 P. 19, 176 Cal. 
83;, Peo. v. Casa, Co., 169 BP. 454,35 
Cal.App. 194; Ex p. Mitchell, 126 P. 
856, 19 Cal.App. 567; In re Hallowell, 
97 BP. 320, 8: Cal.App..563 [aff 99 P. 
490,:155, Cali 112]; 


Fla.—Sams v. Morris, 101 So. 206, 
88 Fla. 162; Wooten v. State, 5 So. 
39, 24 Fila. 335, 1 R.A. 819. 


Ga.—Latson v. Wells, 71 S.E. 1052, 
136 Ga.-681. 


TIll.— Peo. v. O’Brien, 113 N.E. 34, 
273 Ill. 485; Peo. v. Illinois State Re- 
formatory, 36 N.E. 76, 148 Ill. 413, 23 
DRA A colo Os 


Ind.—Levy v. State, 68 N.E. 172, 161 
Ind. 251; State v. Newton, 59 Ind. 173. 


Iowa.—State v. Bevins, 230 N.W. 
865, 210 Iowa 1031 [app dism 51 S.Ct. 
216]; Hubbell v. Higgins, 126 N.W. 
914, 148 Iowa 36, Ann.Cas.1912B 822. 


Kan.—State v. Howat, 227 P. 752, 
116 Kan. 412 [aff sub nom Dorchy v. 
State, 47 S.Ct. 86, 272 U.S. 306, 71 L. 
Ed. 248]. 


La.—State v. Rogers, 87 So. 504, 148 
La. 653; St. Landry Parish v. Stout, 
32 La.Ann. 1278. 


Md.——O’Connell v. State, 150 A. 735; 
Agricultural Soc. v. State, 101 A. 139, 
130 Md. 474; Hall v. State, 89 A. 111, 
121 Md. 577. 


Mass.—Com. v. Anselvich, 71 N.E. 
790, 186 Mass. 376, 104 Am.S.R. 590; 
Sullivan v. Adams, 3 Gray 476. 


Mich.—Peo. v. McMurchy, 228 N.W. 
723, 249 Mich. 147; Peo. v. Moorman, 
49 N.W. 263, 86 Mich. 433. 


Minn.—State v, Gilbert, 147 N.W. 
953, 126 Minn. 95, 5 A.L.R. 1449. 


Miss.—Runnels v. State, 122 So. 769, 
154 Miss. 621. 


Mo.—State v. Buckner, 254 S.W. 179, 
300 Mo. 359; Finck v. Schneider Gran- 
ite Co., 86 S.W. 213, 187 Mo. 244, 106 
Am.S.R. 452, 


Neb.—State v. Fanning, 147 N.W. 
215, 96 Neb. 123 [mod 149 N.W. 413, 
97 Neb, 224]. 

Nev.—Ex p. Hewlett, 40 P. 96, 22 
Nev. 333. 

N.J.—Scharf v. Reiser, 91 A. 642. 


N.M.—State v. Brooken, 143 P. 479, 
19 N.M. 404, L.R.A.1915B 213, Ann, 


40 Ark. 


Cas.1916D 136. 


N.Y.—Peo. v. Mancuso, 175 N.E. 177, 
255 N.Y. 463; Peo. v. Sheffield Farms- 
Slawson-Decker Co., 121 N.E. 474, 225 
N.Y. 25; Peo. v. Zimmerman, 210 N.Y. 
S. 269, 218 App.Div. 414 [aff 150 N.E. 
497, 241 N.Y. 405, 48 A.L.R. 909]. 


N.C.—State v. Galewood, 51 S.E. 53, 
138 N.C. 749 [aff 27 S.Ct. 167, 203 U.S. 
581, 51 L.Ed. 305]; State v. McGinnis, 
51 S.B. 50, 138 N.C. 724. 


N.D.—State v. Bickford, 147 N.W. 
407, 28 N.D. 36, Ann.Cas.1916D 140. 


Okl.—Miller v. State, 194 P. 249, 18 
Ok1.Cr. 218. 


Pa.—Com. v. Sherman, 14 Pa.Dist. 
&Co. 4 


R.I.—State v. Snow, 3 R.I. 64. 


S.C.—State v. Glover, 75 S.H. 218, 
91 S.C. 562. 


Tenn.—Sanders v. State, 281 S.W. 
924, 153 Tenn. 139; Fite v. State, 88 
PAAR 941, 114 Tenn. 646, 1 L.R.A.N.S. 
520. 


Tex.—Texas, etc., R. Co. v. Mahaf- 
fey, 84 S.W. 646, 98 Tex. 392 [rev (Civ. 
App.) 81 S.W. 1047]; Campbell v. 
Peacock, (Civ.App.) 176 S.W. 774; An- 
derson v. State, 21 S.W.(2d) 499,°113 
Tex.Cr. 450; Williams v. State, 271 
S.W. 628, 100 Tex.Cr. 50; Ex p. Curry, 
255 S.W. 730, 96 Tex.Cr. 3; Lee v. 
State, 229 S.W. 515, 89 Tex.Cr. 62; 
Walker v. State, 229 S.W. 513, 89 Tex. 
Cr. 41. 

Utah,—State v. Franklin, 226 P. 674, 
63 Utah 442; State v. Reese, 135 P. 
270, 43 Utah 447. 


Vt.—State v. Abraham, 61 A. 766, 
78 Vt. 53. 


Va.—Bertram v. Com., 
108 Va. 902. 


Wash.—In re O’Neill, 83 P. 104, 41 
Wash. 174, 3 L.R.A.N.S. 558; State 
v. Scott, 73 P. 365, 32 Wash, 279. 


Wis.—McDermott v. State, 126 N.W. 
888, 143 Wis. 18, 21 Ann.Cas. 1315 [rev 
on other grounds 33 S.Ct. 431, 228 
U.S. 115, 57 L.Ed. 754, 47 L.R.A.N.S. 
984]; In re Linden, 88 N.W. 645, 112 
Wis. 523 


Wyo.—State v. Hall, 194 P. 476, 27 
Wyo. 224, 


[a] Part of act invalid as special 
legislation.—St. (1913) p 979, which 
added a new section to the Penal Code, 
making it illegal to use certain nets 
in the waters of the sixth fish district 
and in Monterey bay, which was in 


62 S.E. 969, 
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it has been held that the constitutional parts of a 
criminal statute are not impaired by unconstitution- 
al provisions for the transfer of prisoners from a re- 
formatory to a penitentiary, or for the deduction of 
time for good conduct;? that a statute defining and 
denouncing particular offenses is not wholly invali- 
dated by provisions therein making certain facts 
presumptive or prima facie evidence against the ac- 
cused;? that a provision relating to liberation of a 
person committed to jail under the act, if invalid as 
an invasion of the pardoning power, is separable 
from provisions fixing the penalty for the offense ;* 
that an act providing for capital punishment may be 
valid after elimination of a void provision that the 


the fifth district, is not bad as spe- 
cial legislation in so far as it applies 
to the sixth district because its ap- 
plication to Monterey bay might be 
special legislation. Ex p. Mascolo, 
142 P. 903, 25 Cal.App. 92. 


[b] Proceedings of grand jury.— 
An act providing that every grand 
jury shall consist of twelve persons 
is not rendered invalid by the inser- 
tion therein of an unconstitutional 
provision that the assent of eight 
shall be sufficient for the finding of 
an indictment. English v. State, 12 
So. 689, 31 Fla. 356; Donald v. State, 
12 So. 695, 31 Fla. 255. See general- 
ly Grand Juries 28 C.J. p 760. 


[c] Method of selecting jury.— 
Where a statute provides for an im- 
possible or unconstitutional method 
of selecting a jury, that fact alone 
does not necessarily make other por- 
tions of the statute invalid. Bishop 
v. Tulsa, 209 P. 228, 21 Okl.Cr. 457, 
27 A.L.R. 1008. 


{d] Authorizing prosecutrix to 
testify by deposition.—The validity 
of Act March 3, 1909 (26 St. at L. p 
206) § 1, prescribing the punishment 
for rape and assault with intent to 
ravish, is independent of the balance 
of the act, authorizing prosecutrix to 
testify by deposition, and the destruc- 
tion of such deposition after the trial 
in case no appeal is taken, and the 
invalidity of the latter provisions do 
not affect the validity of section 1. 
oe v. Glover, 75 S.E. 218, 91 S.C. 

62. 


[e] Divesting judge of right to di- 
rect verdict.—A provision of the Neg- 
ligent Homicide Act (Pub. Acts [1921] 
No. 98 3), declaring the question 
whether defendant was driving a ve- 
hicle at an immoderate speed one of 
fact for the jury, although invalid 
‘as divesting trial judge to direct a 
verdict, does not invalitate the entire 
act or section. Peo. v. McMurchy, 228 
N.W. 723, 249 Mich. 147. 


[f] Particular statutes held sus- 
tainable in part.—(1) The possible in- 
validity as to individual carriers of 
the provisions of Elkins Act Febr. 19, 
1903 c 708 (32 St. 847 [U. S. Comp. 
Suppl. (1907) p 880]), imputing to 
the carrier the acts, omissions, or 
failures of its officers and agents, act- 
ing within the scope of their employ- 
ment, does not affect the validity of 
So much of that act as imputes to cor- 
porate carriers the commission by of- 
ficers and agents, acting within the 
scope of their employment, of crim- 
inal violations of the prohibitions of 
that act against rebates. New York 
Cent., etc:, R. Co. v.-U. S., 29° Sct. 304, 
212 U.S. 481, 53 L.Ed. 613 [aff 146 F. 
298]. (2) The possible unconstitu- 
tionality of Okl. Sess. L. (1899) p 188, 
ec 21 § 4, making it an offense to sell 
products of petroleum which do not 
conform to the statutory standard, 


. 
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does not affect the validity of the 
other sections which provide for in- 
spection and branding. Waters-Pierce 
Oil Co. v. Deselms, 29 S.Ct. 270, 212 
U.S. 159, 53 L.Ed. 453 [aff 89 P. 212, 
18 Okl. 107]. (3) Even though 8§ 5 
and 6 of Act Febr. 18, 1919 (Gen. Acts 
[1919] p 180), for the protection of 
women and children from desertion 
and-nonsupport, are assumed to be 
unconstitutional, being separated in 
effect from the remainder of the act, 
their invalidity would not require the 
destruction of the other sections of 
the act. State v. Murphy, 92 So. 661, 
207 Ala. 290. (4) Whether the pro- 
vision of Burns St. Annot, Suppl. 
(1921) § 10469, exacting a higher 
charge for registration of motor 
trucks than for other motor vehicles, 
violates Const. U. S. Amendm. 14, and 
the bill of rights of the state can- 
stitution, as to special privileges and 
immunities and equal protection of 
the laws, is immaterial as respects 
guilt of operating such a vehicle with- 
out displaying number plates in vio- 
lation of other valid parts of the 
same section. Baldwin v. State, 141 
N.E. 348, 194 Ind. 303. (5) Although 
L. (1913) ¢ 562 § 7 (Gen. St. [1913] § 
8723), relating to the right of the 
owner of premises used as a bawdy- 
house, to obtain releaSe thereof by 
giving bond and paying costs, is un- 
necessarily drastic, the other sections 
of the statute are not affected there- 
by, even though it be held invalid. 
State v. Gilbert, 147 N.W. 953, 126 
Minn. 95, 5 A.L.R. 1449. (6) If in L. 
(1911) p 177 being Rev. St. (1919) § 
2591 et seq, relating to neglected and 
delinquent -children, there are uncon- 
stitutional provisions as to trial of 
minors for crime, they may be reject- 
ed without affecting jurisdiction con- 
ferred on juvenile courts to provide 
custody for purposes of reformation; 
neither would invalidity of provisions 
for continuing reform beyond major- 
ity destroy the whole act. State v. 
Buckner, 254 S.W. 179, 300 Mo. 359. 
(7) The invalidity of Pen. L. § 297, 
denouncing the crime of participating 
as director in the fraudulent insol- 
vency of a moneyed corporation, be- 
cause furnishing a presumption of 
fraudulent insolvency, or possible in- 
validity for indefiniteness of part of 
a definition therein, does not render 
the statute invalid, so far as it estab- 
lishes a definition of fraudulent insol- 
vency. Peo. v. Mancuso, 175 N.E. 177, 
255 N.Y. 463. (8) The provisions of 
Sess, L. (1915) c¢ 149 § 1, defining 
abandonment of wife and children, 
and authorizing a fine or imprison- 
ment, or both, are complete and sep- 
arable from other provisions of the 
act, authorizing an additional order 
that the defendant pay a weekly sum 
for one year for support of wife and 
children and enter into a recognizance 
for his personal appearance whenever 
ordered, and hence are constitutional 
and enforceable, even if the parts of 
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jury shall determine the punishment;° that the in- 
validity of a section of a federal statute prohibiting 
money contributions by corporations in connection 
with the election of presidential and vice presiden- 
tial electors, because they are state officers, does not 
vitiate the section so far as it applies to elections for 
representatives in congress ;° es 
rected against officers of any bank receiving depos- 
its with knowledge of the insolvency of the bank, is 
valid and enforcible so far as it relates to state 
banks, although invalid as to national banks;* and 
that where the history of legislation on horse racing 
shows that its main object has been to curb it, the 
prohibitory section of a statute relating to such 


that a state statute di- 


the act relating to the additional or- 
der are invalid. Miller v. State, 194 
P. 249, 18 Okl.Cr. 218. (9) The inva- 
lidity of the proviso in Rev. St. %1911) 
arts 4689, 4690, relating to enjoining 
bawdy and disorderly houses, that 
home rule cities might regulate 
bawdyhouses, does not carry with it 
the entire act. Spence v. Fenchler, 
180 S.W. 597, 107 Tex. 443 [rev (Civ. 
App.) 151 S.W. 1094]. 


1. Peo. v. Illinois State Reforma- 
tory, 36 N.E. 76, 148 Ill. 413, 23 L.R.A. 


139; In re Linden, 88 N.W. 645, 112 
Wis. 523. 
2. Fite v. 


State, 88 S.W. 941, 114 
Tenn. 646, 1 L.R.A.N.S. 520. 


3. Fenner v. Boykin, 3 F.(2d) 674; 
Phillips v. Bell, 94 So. 699, 84 Fla. 
225; Wilson y. State, 75 S.E. 619, 138 
Ga. 489 [answers to certified ques- 
tions conformed to 75 S.E. 671, 11 Ga. 
App. 449]; Latson v. Wells, 71 S.E. 
1052, 136 Ga. 681; Simpkins v. State, 
249 P. 168, 35 Okl.Cr. 143. 


[a] Illustrations.—(1) If Acts 
(1919) ec 7917 § 2, providing that, in 
prosecution for violation of Acts 
(1919) c 7917 § 1, denouncing the ob- 
taining of money or other thing of 
value with intent to injure and de- 
fraud under a contract or promise to 
perform labor or service, the failure 
or refusal, without just cause, to per- 
form such labor or service or pay the 
money or other thing of value so ob- 
tained or procured, shall be prima 
facie evidence of the intent to injure 
and defraud, is inoperative because 
conflicting with federal laws section 
1 defining the offense thereof is not 
thereby affected. Phillips v. Bell, 94 
So. 699, 84 Fla. 225. (2) Pen. Code 
(1910) §§ 715, 716, making it an of- 
fense for a person to obtain an ad- 
vancement on’ a contract to perform 
Services with intent not to perform 
the same, and declaring that proof 
of certain specified facts shall be pre- 
sumptive evidence of the intent to de- 
fraud, are severable, so that one may 
exist, notwithstanding the other be 
declared invalid. Wilson vy. State, 75 
S.E. 619, 138 Ga, 489 [answers to cer- 
tified questions conformed to 75 S.B. 
671, 11 Ga.App. 449]; Latson v. Wells, 
71 S.E. 1052, 186 Ga. 681.° (3). The 
unconstitutional part of L. (1923) ¢ 
16, § 3, making possession of intoxi- 
cating liquor by a driver of an auto- 
mobile prima facie evidence of intoxi- 
cation, does not render the remainder 
of the act unconstitutional. Simpkins 
v. State, 249 P. 168, 85 Okl.Cr. 143. 


4. Runnels y. State, 122 So. 769, 
154 Miss. 621. 


5. State v. Adams,.19 S.W.(2d 1 
323 Mo. 729. ee 


6. U.S. v. U. S. Brewers’ As e 
239 F. 163. ee 
7. State v. Bevins, 230 N.W. 865, 
210 Iowa 1031 [app dism 51 S.Ct. 218]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sports is severable from the license provisions there- 
of and will stand without the latter.’ 


A criminal statute may be declared wholly void, 
however, where the constitutional and unconstitu- 
tional provisions are so intimately connected that 
it cannot be presumed that the legislature would 
have passed the constitutional part alone, or where 
the elimination of the constitutional part would 
leave the act incapable of enforcement in accord- 
ance with legislative purpose;® and the same result 
follows where the invalid provision was the compen- 
sation and inducement of the prohibitory section of 
Under this rule it has been held that an 
unconstitutional section of a statute vesting in a 


the act.1° 


8. Montgomery County Agricul- 
ye Soc. v. State, 101 A. 139, 130 Md. 


9. U.S.—Weems v. U. S., 30 S.Ct. 
544, 217 U.S, 349, 54 L.Ed. 793, 19 
Ann.Cas. 705. 


Cal.—Peo. v. McNulty, 28 P. 816. 


Iowa.—State v. Bevins, 230 N.W. 
=e 210 Iowa 1031 [app dism 51 S.Ct. 


Ky.—Gibson v. Com., 272 S.W. 43, 
are 101 [rev 265 S.W. 339, 204 Ky. 


La.—State v. Jaegers, 132 So. 657; 


State v. Ellis, 123 So. 642, 168 la. 


967; State v. Gravolet, 123 So. 111, 
168 La. 648; State v. Dunson, 70 So. 
61, 1388 La. 131. 


Minn.—State v. Ramsey County, 51 
AE 112, 148 Minn. 236, 31 Am.S.R. 


Miss.—State v. Jackson, 109 So. 724, 
143 Miss. 745; State v. Sansome, 97 
So. 753, 133 Miss. 428. 


Mo.—State v. Hamey, 65 S.W. 946. 


Mont.—State v. Cudahy Packing 
Co., 82 P. 833, 33 Mont. 179, 114 Am. 
S.R. 804. 


N.J.—In re Van Horne, 70 A. 986, 74 
N.J.Eq. 600. 


N.Y.—Peo. v. Van De Carr, 178 N.Y. 
425, 18 N.Y.Cr. 335, 102 Am.S.R. 516, 
66 L.R.A. 189; In re Kenny, 49 N.Y.S. 
1037, 23 Misc. 9. 


Ohio.—Gage v. State, 1 OhioCir.Ct. 
N.S. 221. 


Okl.—State v. Coyle, 122 P. 243, 7 
Okl.Cr. 50, 130 P. 316, 8 Okl.Cr. 686. 


Tex.—Galveston, ete. R. Co. v. 
Duty, (Commn.App.) 277 S.W. 1057 
[aff (Civ.App.) 267 S.W. 744]. 


Vt.—In re Conditional Discharge of 
Convicts, 51 A. 10, 73 Vt. 414, 56 
L.R.A. 658. 


[a] Where provisions are so in- 
terdependent that they cannot be sep- 
arated except by judicial construction, 
the whole statute will fail. Gage v. 
State, 1 OhioCir.Ct.N.S. 221, 230 (“The 
rule that part of an act may fail and 
the remainder stand has very strict 
limitations when applied to penal 
acts’’). 


[b] Deprivation of right to jury 
trial—Act (1928) No. 17 (Extra 
Sess.), providing for a hearing by the 
lunacy commission on a plea of in- 
sanity, the determination of such 
commission to be final, is wholly void, 
as violating the constitutional provi- 
sion vesting courts with criminal ju- 
risdiction and the provisions relating 
to the right of trial by jury, since the 
valid and invalid parts of the act are 
so related that it is not to be pre- 
sumed that the legislature would 
have passed the one without the oth- 
er. State v. Ellis, 123 So. 642, 168 La. 
967; State v. Lange, 123 So. 639, 168 
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ute.!? 


La. 958, 67 A.L.R. 1447. 


[c] Crnel and unusual punishment 
—The imprisonment features of the 
provisions of the Philippine Penal 
Code for the punishment of the falsi- 
fication by a public official of a public 
and official document are not separa- 
ble from the invalid accessory pun- 
ishments therein provided of depriva- 
tion of civil rights and subjection to 
perpetual disqualification to enjoy po- 
litical rights, and to perpetual sur- 
veillance of the authorities. Weems 
v. United States, 30 S.Ct. 544, 217 U.S. 
349, 54 L.Ed. 793, 19 Ann.Cas. 705. 


[d] Acts passed at same session. 
—The Labor Act of June 6, 1908 § 2, 
and Anti-Trust Act § 1, approved June 
10, 1908, both relating to acts in re- 
straint of trade, are to be construed 
as a whole, and it is apparent that if 
both could not be carried into effect, 
neither would have received legisla- 
tive sanction. State v. Coyle, 122 P. 
el. Okl.Cr. 50, 180 P. 316, 8 Okl. 

nig 3 : 


[e] Particular statutes held in- 
valid in toto.—(1) The invalidity as 
applied to the states, of the provisions 
of Civ. Rights Act March 1, 1875, §§ 
1, 2, intended to seeure equal aceom- 
modations to all persons and to pun- 
ish forbidden discrimination by a pen- 
alty and criminal prosecution, invali- 
dates ‘the law as applied to other plac- 
es within the jurisdiction of the Unit- 
ed States, such as an American vessel 
on the high seas more than a marine 
league from land and the District of 
Columbia and the territories. Butts 
v. Merchants’, etc., Transp. Co., 33 
S.Ct. 964, 230 U.S. 126, 57 L.Ed. 1422. 
(2) The provision of Supplemental 
Suppl. (1915) § 2407, amending Code 
§ 2407, by making second or subse- 
quent contempts in violation of liquor 
injunctions punishable by fine of not 
less than five hundred dollars nor 
more than one thousand dollars, is so 
intimately connected with the uncon- 
atitutional alternate provision, for 
punishment by imprisonment at hard 
labor for not more than one year that 
the entire amendment must fall, and 
Code § 2407, stands:unmodified. Flan- 
nagan v. Jepson, 158 N.W. 641, 177 
Iowa 393, L.R.A.1918E 548. (3) Acts 
(1922) c 97, amending Ky. St. § 1159, 
so as to make burglary capital offense, 
and attempting to maintain former 
penalty for robbery, which last pro- 
vision was in violation of Const. § 
51, as being reénactment through 
mere reference to title, is invalid in 
entirety, as elimination of invalid pro- 
vision would leave no provisions rel- 
ative to robbery, which could not 
have been intended. Gibson v. Com., 
272 S.W. 43, 209 Ky. 101 [rev 265 S.W. 
339, 204 Ky. 748]. (4) Rev. St. (1870) 
§ 117, amended by Act (1894) No. 44, 
Act (1896) No. 84, and Act (1904) No. 
135, punishing a justice of the peace 
for practicing law by fine, removal 
from office and imprisonment, which 


[59 C.J.] 677 


board of prison commissioners the power to. grant 
conditional pardons invalidates all other sections 
dependent on the power to grant such conditional 
pardon,'? and that where part of the cumulative pun- 
ishment provided for is invalid, and cannot be im- 
posed, the invalidity carries with it the entire stat- 


[§ 223] (11) Civil Remedies and Procedure.1? 
Where the same statute provides for different civil 
remedies, or where the same statutes contain distinet 
provisions as to the right of action and the procedure 
to be followed in the enforcement of the same, the 
unconstitutionality of one section does not invali- 
date the remainder,'* unless the rest of the statute is 


was invalid, because fixing no maxi- 
mum imprisonment, is wholly void, 
because of the cumulative penalty. 
State v. Dunson, 70 So. 61, 138 La. 
131. (5) The terms of Pen. Code 
(1925) art 800 (Acts [1917] ec 207 § 
17 [Vernon Pen. Code Annot. Suppl. 
(1918) art 820]), prohibiting the driv- 
ing of an automobile over an obscured 
railroad crossing at a speed greater 
than six miles per hour, being void 
for indefiniteness, and essential to 
the enforcibility of the statute, ren- 
der the whole act void. Galveston, 
ete., R. Co. v. Duty, (Tex.Commn. 
App.) 277 S.W. 1057 [aff (Civ.App.) 
267 S.W. 744]. 


10. Saratoga Springs v. Van Nor- 
der, 77 N.Y.S. 1020, 75 App.Div. 204. 


11. In re Conditional Discharge of 
Convicts, 51 A. 10, 73 Vt. 414, 56 
L.R.A. 658. 


12. State v. Gravolet, 123 So. 111, 
168 La. 648. 


13. Cross references: 

Actions generally see Actions 1 C.J. 
p 916. 

Establishment and jurisdiction of 
courts see supra § 208. 

Partial invalidity of act having de- 
fective title see infra §§- 225, 226. 


Fece wae oiOn of commerce see supra § 


Rights and remedies of employees 
generally see supra § 219. , 


14. U.S.—Keller v. Potomac Elec- 
tric Power Co., 43 S.Ct. 445, 261 U.S. 
428, 67 L.Ed. 331 [app dism sub nom. 
Potomac Electric Co. v. Public Utili- 
ties Commn., 276 F. 327]; Jones v. 
Paxton, 27 F.(2d) 364. 


Ala.—South, ete., R. Co. v. Morris, 
65 Ala. 193. 


Ark.—Waterman v. Hawkins, 86 
S.W. 844, 75 Ark. 120. 


Cal.—Hunt v. Superior Ct. of Los 
Angeles County, 173 P. 1097, 178 Cal. 
470; Peo. v. San Luis Obispo Bank, 
97 P.. 306; 154 Cal. 194, 


Colo.—Greeley Transp. Co. v. Peo., 
245° RP? 720,79 Colo. 307. 


Idaho.—In re Edwards, 266 P. 665, 
45 Idaho 676. 


Ill.— Blake v. De Jonghe Hotel, etc., 
Co., 103 N.E. 225, 260 Ill. 348, 105 N.E. 
323, 268 Ill. 471 [rev 174 Ill.App. 129]. 


Ind.—In re Northwestern Indiana 
Tel. Co., 171 N.E. 65; Vandalia R. Co. 
v. Stilwell, 104 N.E. 289, 181 Ind. 
267, Ann.Cas. 1916D 258 [aff 36 S.Ct. 
445, 239 U.S. 637, 60 L.Ed. 480, 1215]. 


La.—-Dodds y. Pope, 93 So. 198, 152 
La, 39:7; 


Md.—Shellfish v. Mansfield, 94 A. 
207, 125 Md. 630. : 


Minn.—Bofferding v. Mengelkoch, 
152 N.W. 135, 129 Minn. 184. 


Miss.—State v. Speakes, 109 So. 129, 
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144 Miss. 125. 


Mo.—State v. Kearns, 264 S.W. 775, 
304 Mo. 585. 

Neb.—Harzoff v. Hommel, 233 N.W. 
458, 120 Neb. 475; State v. Moore, 67 
N.W. 876, 48 Neb. 870. 


N.J.—Blessing v. McLinden, 70 A. 
347, 81 N.J.Law 370, 35 L.R.A.N.S. 
312. 


N.Y.—Peo. v. Elmore, 233 N.Y.S. 
40, 225 App.Div. 869; McLaughlin v. 
Kipp, 81 N.Y.S. 896, 82 App.Div. 413. 


Ohio.—Geiger v. Geiger, 160 N.E. 28, 
117 OhioSt. 451 [aff 159 N.E. 350, 25 
OhioApp. 461]. 


S.D.—Bekker v. White River Val- 
ley R. Co., 132 N.W. 797, 28 S.D. 84; 
Morrow v. Wipf, 115 N.W. 1121, 22 
S.D. 146. 


Tenn.—Tillman v. 
429. 


Tex.—Cathey v. Weaver, 242 S.W. 
447, 111 Tex. 515 [aff (Civ.App.) 193 
S.W. 490]; Reliable Iron Works v. 
First State Bank, etc., Co., (Civ.App.) 
241 S.W. 592; Oates v. State, 121 S.W. 
370, 56 Tex.Cr. 571. 

Utah.—Utah Sav., ete., Co. v. Dia- 
mond Coal, etc., Co., 73 P. 524, 26 Utah 
299. 

Wash.—Jolliffe v. Brown, 44 P. 149, 
14 Wash. 155, 53 Am.S.R. 868. 


Wis.—State v. Belden, 211 N.W. 916, 
214 N.W. 460, 193 Wis. 145; Pleasants 


Cocke, 9 Baxt. 


v. Rohrer, 17 Wis. 577; Wakely v. 
Mohr, 15 Wis. 609. 
Remedies of landlord.—L. 


[a] 

(1920) c 942, suspending the remedies 
of a landlord by summary proceed- 
ings, and the other statutes consti- 
tuting part of the same scheme, and 
limiting the remedy by ejectment and 
the right to recover an agreed rental. 
are not so interrelated that one can- 
not be carried into effect if the others 
be invalid. Peo. v. Fagan, 186 N.Y.S. 
23, 194 Zpp.Div. 185 [aff 130 N.E. 931, 
230 N.Y. 653). 


[b] Setting aside fraudulent con- 
veyances.—Pub. L. (1919) p 502 § 9, 
permitting creditors to set aside debt- 
tor’s conveyance as fraudulent, is 
valid, in so far as it extends the right 
to judgment creditors who have not 
acquired liens. United Stores Realty 
Corp. v. Asea, 142 A. 28, 102 N.J.Eq. 
600. 


[e] Investigation of charges 
against attorneys.—Invalid provisions 
of a statute providing for the investi- 
gation of charges against attorneys 
and action thereon by commissioners 
of state bar do not make the whole 


act invalid. In re Edwards, 266 
665, 45 Idaho 676. 
{d] Injunction.—(1) That tay 


(1921) p 5238, is unconstitutional so 
far as it authorizes order prohibiting 
use of bawdyhouse for any purpose 
does not affect validity of other por- 
tions of the act authorizing perpetual 
injunction against use as a bawdy- 
house. State v. Kearns, 264 S.W. 775, 
304 Mo. 685. (2) Pub. Health L. art 
17-A, requiring the supreme court 
to restrain the use of premises as a 
house of prostitution, as being a nui- 
sance, is valid, notwithstanding the 
invalidity of that part which provides 
for a penalty and forfeiture. Peo. v. 
eee ag 233 N.Y.S. 40, 225 App.Div. 
69. 


{e] Exemption of wages from 
levy.—Thaz the proviso of Gen. St. 
(1913) § 7951 subd 16, as to exemption 
of wages, is obnoxious to Const. art 
1 § 12, does not invalidate the remain- 
der of the act. Bofferding v. Mengel- 
Koch, 152 N.W. 135, 129 Minn. 184. 


[f] Jurisdiction of divorce pro- 
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ceeding's.—Conceding that Act (1916) 
No. 269 § 1, authorizing married per- 
sons living separate and apart for 
seven years to sue for divorce “in 
the courts of the State of his or her 
residence,” attempts to provide a 
cause of action or vest jurisdiction 
in courts outside the state, if what 
remains is sufficient for its operation 
within the state, the ultra vires mat- 
ter could be ignored, and the act 
would not be unconstitutional. Dodds 
v. Pope, 93 So. 198, 152 La. 397. 


[zg] Limitation of action.—Acts 
33d Leg. (1st Called Sess. [1913]) c¢ 
27 (Vernon’s Sayles Civ. St. Annot. 
[1914] art 5695), is valid in so far as 
it provided for extension of period of 
limitations in which to enforce ven- 
dor’s lien by filing of acknowledged 
contract of extension, even though 
proviso relating to revival of reme- 
dies already barred should be held 
unconstitutional. Cathey v. Weaver, 
242 S.W. 447, 111 Tex. 515 [aff (Civ. 
App.) 193 S.W. 490]; Baxter v. Bax- 
ter, (Tex.Civ.App.) 225 S.W. 204. 


[h] Conditions precedent.—The 
provisions of N. M. L. (1903) p 51 ¢ 
33, requiring notice’of* personal. inju- 
ries within ninety days and the com- 
mencement of suit within a year, be- 
ing valid and severable from the pro- 
vision requiring such suits to be 
brought in the District Court of the 
territory, were unaffected by any ob- 
jection to the latter provision. Den- 
ver, etc., G. R. Co. v. Wagner, 167 F. 
T5sn92UC CAL Ho27. 


[i] Process or notice.—(1) The in- 
validity of a provision limiting con- 
tinuances granted defendant nonresi- 
dent automobile owners to ninety 
days does not destroy the entire state 
law providing for service of process 


on the secretary of the state. Jones 
v. Paxton, 27 F.(2d) 364; Herzoff v. 
Hommel, (Neb.) 233 N.W. 458. (2) As 


Corporation Act (1896) (P. L. p 298) 
§ 65, as amended by P. L. (1912) p 535, 
providing for appointment of receiv- 
ers of insolvent corporations without 
notice, etc., is separable from rest of 
act, its invalidity will not carry with 
it whole act. Shaw v. Standard Piano 
Cok SOO PAL LG Sit NED Lod. oon weGs) 
Although 2 Gen. St. (1895) p 2336 § 
2, providing that personal judgment 
may be taken against a joint debtor 
not served with process, is violative 
of the due -process of law clause of 
U. S. Const. Amendm. 14, as to a joint 
debtor not a citizen or resident of the 
state, yet, where one of two joint 
debtors. resides in the state and the 
other is a nonresident not found to 
be served with process within the 
state, plaintiff may have judgment 
against the resident debtor who has 
been served with process, omitting 
the nonresident. Blessing v. McLin- 
ey Lae SAT Pole Need O CO moO ia. Lents 


[i] Dismissal.—The clause of 
Code Civ. Proc. § 164, providing for 
the dismissal of a suit for injunction, 
without trial on the merits, on a find- 
ing that no emergency existed author- 
izing injunction without notice, is 
Separable from the balance of the 
section, so that the invalidity of such 
clause would not invalidate the entire 
section. Cary v. Mine, etc., Supply 
Co., 129 P. 230, 58 Colo. 556. 


[k] Provision for removal of caus- 
es to another court (1) and a change 
of the place of trial, is not affected 
by the unconstitutionality of another 
portion of the same statute for the 
extension of the jurisdiction of the 
courts mentioned in it. Darragh v. 
McKim, 2 Hun (N.Y.) 337, 4 Thomp. 
&C. 559. (2) Similarly where, in 
such an act, a provision’ that the 
trial of causes so transferred shall 
be postponed beyond the next succeed- 
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ing term of court is unconstitutional, 
the portion relating to the_transfer 
is still valid. Waterman v. Hawkins, 
86 S.W. 844, 75 Ark. 120. See general- 
ly Venue [40 Cye 1]. 


[1] Review of proceedings.—(1) 
Although Act March 4, 1913 § 8 par 
64, allthorizing proceeding in equity 
to vacate, set aside, or modify any 
decision or order of the public utili- 
ties commission of the District of 
Columbia, requires the court to re- 
vise the legislative discretion of the 
commission, and to enter the order 
which it deems the commission ought 
to have made, it is valid so far as it 
provides for review of the commis- 
sion’s proceedings by the district su- 
preme court, and for appeal to the 
district court of appeals. Keller v. 
Potomac Electric Power Co., 43 S.Ct. 
445, 261 U.S. 428, 67 L.Ed. 731 [app 
dism sub nom. Potomac Electric Pow- 
er Co. v. Public Utilities Commn., 276 
F. 327]. (2) The fact that Pen-Code 
§ 770, providing for an appeal to su- 
preme court from a judgment or de- 
cree of removal from office under §§ 
758-772, providing removal of civil 
officers otherwise than by impeach- 
ment, was declared unconstitutional, 
does not invalidate the remaining pro- 
visions of §§ 758-772; the unconstitu- 
tional section being an independent 
provision. Hunt v. Los Angeles Coun- 
ty. Super. Cty. 173, PP... 1097,°1785 Cak 
470. (3) An unconstitutional provi- 
sion in Comp. L. (1921) §§ 2961, 2975, 
depriving the district court of juris- 
‘diction to review the public utilities 
commission’s orders, does not render 
the entire*Public Utilities Act uncon- 


stitutional. Greeley Transp. Co. v. 
Peo., 245 P. 720, 79 Colo. 307. (4) 
Workmen’s Compensation Act, as 


amended by L. (1921) p 446, giving 
the circuit court on certiorari the 
right to review all questions of law 
and fact presented by the record, is 
valid notwithstanding the void pro- 
viso that findings of fact by the indus- 
trial commission shall not be _ set 
aside unless contrary to the manifest 
weight of the evidence. Otis Eleva- 
tor Co. v. Industrial Commn., 134 N.E. 
19, 302 Ill. 90. (5) The fact that the 
portion of Municipal Ct. Act § 22, re- 
quiring the transcript on appeals from 
the municipal court to be filed within 
forty days, was unconstitutional, did 
not avoid the provision authorizing 
such appeals; the practice being 
thereafter governed by the provision 
of Pract. Act §§ 113, 114, fixing the 
time for filing appeals to the appel- 
late and supreme courts. Blake v. De 
Jonghe Hotel, ete., Go., 103 N.E. 225, 
260 Ill. 348 [rev 174 Ill.App. 129, and 
mod 105 .N.E. 323, 263 Ill. 471]. 
Acts (1913) ¢ 76 § 78, as amended 
by Acts (1927) c 258 § 1, authorizing 
appeals from the public service com- 
mission is not unconstitutional in 
toto, but only to the extent to which 
it purports to empower the court to 
control its administrative or legisla- 
tive discretion. In re Northwestern 
Indiana Tel. Co., (Ind.) 171 N.E. 65. 
(7) The provision of Acts (1914) ¢ 
265, allowing the supreme court to 
review a question of fact, does not 
invalidate the entire act, as making 
it violate Const. art 15, § 6, declaring 
that the right of trial by jury in civil 
proceedings, where the amount in con- 
troversy shall exceed five dollars, 
Shall be inviolably preserved, since 
the purpose of the act was not so 
dependent on the appeal provision as 
to prevent the elimination of “fact” 
curing the defect. Shellfish v. Mans- 
field, 94 A. 207, 125 Md. 630. (8) A 
provision in the County Court Law 
(L. [1926] e 131), conferring author- 
ity on circuit judges to try appeals 
in vacation without notice, although 
in violation of the constitution, being 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


(6). 
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wholly dependent upon that part of the statute: 
A statute authorizing 
actions against,1® or providing for service of process 
on,'’ foreign corporations, may be upheld so far as 
if apples to foreign corporations doing business in 
the state, although broad enough to include those not 
So the unconstitution- 
ality of a statute so far as it attempts to authorize a 


which is uneonstitutional.15 


doing business in the state. 


qualified discharge of an insolvent 


separable, does not affect the validity 
of the statute. State v. Speakes, 109 
So. 129, 144 Miss. 125. (9) Gen. Code 
§ 10496, so far as it provides for error 
proceedings in divorce actions from 
probate courts in certain counties to 
courts of common pleas, is valid and 
not inseparably united with uncon- 
stitutional provisions for appeal. 
Geiger v. Geiger, 160 N.E. 28, 117 Ohio 
St. 451 [aff 159 N.E. 350, 25 OhioApp. 
461]. (10) Rev. St. (1925) art 2249, 
even if invalid as to the omission of 
a remedy by writ of error, is not in- 
valid as to a separate provision for 
appeals from orders for new trials. 
Tarbutton v. Ambriz, (Tex.Civ.App.) 
282 S.W. 891. 


[m] Damages.—Although that 
part of Sess. L. (1907) ¢ 218, entitled 
“An act requiring railroad companies 
to pay double the amount of damages 
incurred from loss of live stock killed 
or injured,’ which does not relate to 
double damages for the negligent kill- 
ing of stock by a railroad is void, the 
remainder, relating to double dam- 
ages, is valid, being presumably exe- 
cuted in accordance with the legisla- 
tive intent appearing from the title. 
Bekker v. White River Valley R. Co., 
132 N.W. 797, 28 S.D. 84. 


aie Cal.—Lathrop v. Mills, 19 Cal. 


Conn.—Hoxie v. New York, etce., R. 
Co., 73 A. 754, 82 Conn. 352, 17 Ann. 
Cas. 324. 


La.—Zehner v. Mader, 97 So. 34, 153 
La. 1042. 


Md.—Grote v. Rogers, 149 A. 547, 
158 Md. 685; Maryland Jockey Club 
v. State, 67 A. 239, 106 Md. 413. 


Minn.—Gamble-Robinson Co. 
Pennsylvania R. Co., 196 N.W. 26 
157 Minn. 306; Meyer v. Berlandi, 40 
N.W. 513, 39 Minn. 438, 12 Am.S.R. 
663, 1 L.R.A, 777. 


Mo.—State v. Lollis, 
98. 


N.Y.—Jones v. Jones, 10 N.E. 269, 
104 N.Y. 234. 


Pa.—Titusville Iron Works v. Key- 
stone Oil Co., 15 A. 917, 122 Pa. 627, 1 
L.R.A. 361. 


S.C.—Utsy v. Hiott, 9 S.E. 338, 30 
S.c.° 360, 14 Am.S.R. 910. 


Wash.—Oregon R., etc., Co. v. Smal- 
ley, 23 P. 1008, 1 Wash. 206, 22 Am.S. 
R. 143 [overr Dacres v. Oregon R., 
etc., Co., 20 P. 601, 1 Wash. 525]. 


[a]. Where provision relating to 
appeals is unconstitutional, other pro- 
visions, such as those that are claim- 
ed to obviate the necessity of obtain- 
ing an order allowing the appeal, 
must fall also. Jones v. Jones, 10 
N.B. 269, 104 N.Y. 234. 


[b] Particular statutes held void 
in toto.—(1) As so much of Employ- 
ers’ Liability L. § 22, as amended and 
reénacted by Act (1920) No. 247, as 


v. 
6, 


33 S.W. (2d) 


requires the district court to pass on” 


solvency of employers seeking to be 
relieved from taking out insurance or 
giving bond, is unconstitutional, its 
further provisions imposing liability 
for double compensation, payable in 
lump sum, on those not taking out 
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prison.+® 


debtor from his 


insurance or filing bond, fall with the 
unconstitutional part, especially as 
Such provisions are not sufficiently 
comprehensive and their intent is 
doubtful. Zehner v. Mader, 97 So. 34, 
153 La. 1042. (2) An invalid provi- 
sion in Acts (1929) c 254, for notice 
to a nonresident automobile owner of 
Substituted service is so related to 
other provisions of the act as to pre- 
clude a decision in favor of partial 
validity. Grote v. Rogers, 149 A. 547, 
158 Md. 685. (38) The rule permitting 
the Severance of illegal from legal 
provisions of a statute has no appli- 
cation to L. (19138) e¢ 218 (Gen. St. § 
7735), providing that any foreign cor- 
poration having an agent within the 
state for the solicitation of freight 
and passenger traffic, or either there- 
of, over its lines outside of the state, 
may be served a Summons by deliv- 
ering a copy thereof to such agent, 
which contained but one single in- 
divisible provision. ~Gamble-Robin- 
son Co. v. Pennsylvania R. Co., 196 
N.W. 266, 157 Minn. 306. (4) An in- 
valid portion of L. (1929) p 194, re- 
lating to hearing primary election 
contests, being inseparable from the 
valid portion, renders the entire stat- 
ute invalid. McDonald v. Lollis, 
(Mo.) 33 S.W.(2d) 98. 


16. Interocean Forwarding Co. v. 
McCormick, 168 N.Y.S. 177 [aff 169 
N.Y.S, 1098, 183 App.Div. 883]. 


17. Robert Dollar Co. v. Canadian 
ee etey Co nade 5 eNs Bre. 7 1d 2 20d Ye 


18. Glenn v. Humphreys, 10 F.Cas. 
No. 5,480, 4 Wash.C.C, 424. 


19. See supra §§ 208-223. 
20. See cases infra this note. 
[a] Selective draft act.—(1) 


Where a provision of Selective Draft 
Act May 18, 1917 § 4, exempting 
clergy and divinity students, uncon- 
stitutional, it, while falling, would 
not affect the rest of the act, clearly 
separable therefrom. U. S. v. Ste- 
phens, 245 F. 956 [aff 38. S.Ct. 579, 
247 U.S. 504, 62 L.Ed. 1239]. (2) If 
provision of Selective Draft Act May 
18, 1917, § 4, for exempt persons serv- 
ing in any capacity that president de- 
clares noncombatant, contemplated 
involuntary servitude, in contraven- 
tion of Const. Amendm., 13, it, being 
separable, would not affect other pro- 
visions: U.S. v. Stephens, supra. 


[b] Veterans’ Guardianship Act.— 
Any invalidity of one section of stat- 
ute respecting appointment of veter- 
ans’ guardians would not affect the 
remainder of the act (Uniform Vet- 
erans’ Guardianship Act, §§ 56P, 56T). 
Ex p. Rickell, 150 A. 25, 158 Md. 654; 
Ex p. Rickell, 149 A. 446, 158 Md. 654. 


[c] Forestry act.—The unconsti- 
tutionality of provision as to liability 
for fire does not affect other provi- 
sions of the Forestry Act (Forestry 
Act, § 18, amended by St. [1919] p 
234). Paiva v. California Door Co., 
242 P. 887, 75 Cal.App. 323. 


[d] ick eradication act.—(1) 
Separate provisions complained of in 
tick eradication law, if invalid, cannot 
invalidate the entire law, otherwise 
valid. Armstrong v. Whitten, 41 F. 


[§ 224] (12) Miscellaneous Statutes. 
set out in the notes in which particular statutes, in 
addition to those grouped above,!® have been held 
valid notwithstanding the invalidity of a part, on 
the ground that the invalid part was independent 
and severable,?° or in which the invalidity of a part 
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debts, does not invalidate that part of the statute 
which discharges the person of the insolvent from 


Cases are 


(2d) 24%. (2) Where a portion of a 
section of Acts (1915) p 338, provid- 
ing for cattle tick eradication, was 
unconstitutional as an attempt to del- 
egate legislative power on the board 
of control of state agricultural insti- 
tutions, to impose penalties, the void 
part being separable and distinct, the 
remainder of the act was valid. Davis 
v. State, 190 S.W. 436, 126 Ark. 260. 
(3) A provision requiring compulsory 
arbitration, if void, does not affect re- 
maining portions of act for cattle 
tick eradication (Acts [1923] c 9201). 
McSween v. State Live Stock Sanitary 
Bd., 122 So. 239, 97 Fla. 749, 750, 65 
A.L.R. 508. 


[e] Cattle inspection act.—The 
provision of St. (1912) c 248 § 1, as 
to the size of the letters of the 
stamps to be used in inspecting and 
stamping cattle, if invalid, is not so 
connected with the remainder of the 
section, which required cattle slaugh- 
tered without the commonwealth to 
be inspected and stamped, as to ren- 
der that part also invalid. Com. v. 
Moore, 100 N.B. 1071, 214 Mass. 19. 


[f] Eradication of bovine tuber- 
culosis.—The unconstitutionality of 
part of Acts 40th Gen. Assem. (Extra 
Sess.) c 23 § 8, providing a deduction 
in compensation for slaughtered ani- 
mals as impairing obligation of con- 
tract, does not invalidate remainder 
of section and chapter of a statute 
relating to the eradication of bovine 
tuberculosis. Peverill v. Black Hawk 
County, 205 N.W. 543, 201 Iowa 1050. 


{g] Game and fish laws.—(1) The 
invalidity of Acts (1915) c 6969 §§ 26— 
32, does render inoperative the entire 
act enacted for the protection of 
game. State v. Philips, 70 So. 367,70 
Fla. 340, Ann.Cas.1918A 138. (2) Pro- 
visions of game law for search with- 
out warrant do not render whole act 
unconstitutional. State v. Nelson, 261 
P. 796, 146 Wash. 17. (3) A clause of 
L. (1917) c 293 § 38, creating the com- 
mission of sea and shore fisheries, 
“that rules and regulations of the 
commission shall take precedence over 
any then existing statute inconsistent 
therewith,” void as delegating legis- 
Jative authority, does not invalidate 
the rest of the act, except in so far 
as any rules or regulation of the 
commission may conflict with any 
then existing statute. McKenney v. 
Farnsworth, 118 A. 237, 121 Me. 450. 
(4) In ‘St. (1917) p 1673, regulating 
the right to fish, § 8, authorizing the 
state market director to reduce the 
price of fish, if in his judgment the 
supply is excessive or abnormal, if 
unconstitutional, does not render the 
whole law unconstitutional. Paladini 
Vi superior (Ct. lis bn bo 8,c0e seals 
369. (5) An adjudication that Acts 
(1909) c¢ 5973 § 3, relating to taking 
of fish, is invalid does not render in- 
valid §§ 1 and 2. Stinson v. State, 
58 So. 722, 63 Fla. 42. 


[h] Food laws.—Peo. v. Windholz, 
86 N.Y.S. 1015, 92 App.Div. 569 (adul- 
teration of vinegar). 


[i] Gaming contracts.—Cr. Code § 
132, relating to gaming contracts, as 
amended by L. (1913) p 256, when con- 
sidered in connection with § 130, is 
invalid only as to the amendment, 
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has been held to invalidate the act in toto, because 
such part could not be eliminated without defeating 
the enforcement of the act in accordance with the 


legislative intent.?+ 


[§ 225] 3. Subjects and Titles of Acts?2—a. Sep- 


‘providing the exceptions. Miller v. 
Sincere, 112 N.E. 664, 273 Ill. 194. 


[j] Sterilization of mental defec- 
tives.—Pub. Acts (1923) No. 285 § 7 
subd 1, providing for sterilization of 
mental defectives likely to procreate 
mentally defective children, being a 
complete classification in itself, its 
constitutionality is not affected by the 
invalidity of subdivision 2. In re Sal- 
loum, 210 N.W. 498, 236 Mich. 478. 


[k] Pardon act.—No portion of the 
Code (1915) § 5087, relating to par- 
dons, can be allowed to stand, the pro- 
visions therein which are not objec- 
tionable not being severable under 
proper construction from those which 
are objectionable. Ex p. Bustillos, 194 
P. 886, 26 N.M. 449. 


[1] Regulation of chattel mortga- 
ges.—Civ. Code (1912) § 1356, provid- 
ing that it shall be sufficient registry 
and record of any chattel mortgage 
covering crops without reference to 
the amount thereof, to enter upon 
an index book, to be kept for that 
purpose by register of mesne convey- 
ances the names of mortgagor and 
mortgagee, the amount and character 
of the debt, and a brief description of 
the crops pledged, with a brief de- 
scription of the lands, is constitution- 
al, regardless of the unconstitutional 
proviso that the act shall apply only 
in certain named counties. People’s 
Bank vy. People’s Bank, 115 S.E. 736, 
122 S.C. 476. 


[m] Requiring receptacles for 
garbage, etc.—The garbage provision 
of St. (1911) § 1636-151, requiring the 
owner of every apartment house, ten- 
ement, etce., to furnish suitable cov- 
ered receptacles for garbage, ashes, 
and rubbish, should not be held void 
because some other provisions of the 
statute dealing with different subjects 
might be invalid. Koeffler v. State, 
147 N.W. 639, 157 Wis. 434. 


[n] Regulating museums.—The 
invalidity of a part of § 3 of L. (1907) 
p 94, relating to museums of art, does 
not invalidate the remainder of the 
act. Smith v. Command, 204 N.W. 
140, 231 Mich. 409, 40 A.L.R. 515; 
State ex rel. Bixby v. City of St. Lou- 
is, 145 S.W. 801, 241 Mo. 231. ; 


[o] Regulating cemeteries.—A 
provision in Priv. Acts (1925) ¢ 405, 
requiring consent of the county court 
of the municipality’s legislative body 
to enlarge a cemetery is invalid only 
so far as retroactive. Mensi v. Walk- 
er, 26 S.W.(2d) 132, 160 Tenn. 468 
[app dism 51 S.Ct. 363]. 


[p] Regulating motor vehicles and 
use of highways.—The validity of § 
2 c 96 Acts 30th Leg., fixing the max- 
imum speed of automobiles on pub- 
lic roads, is not affected by § 8 there- 
of, declaring that no operator of an 
automobile shall drive the same at 
any speed greater than is reasonable 
and proper, having regard to the trav- 
el and use of the road by others, 
which is but a limitation on the speed 
rates fixed in § 2, and although § 3 
is invalid because uncertain, § 2 is 
valid. Byrd v. State, 129 S.W. 620, 
59 Tex.Cr. 513. 


fa] Assignment for benefit of 
creditors.—Where there is no such 
necessary connection between a pro- 
vision of a state statute for assign- 
ments for the benefit of creditors, 
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arable Provisions. The invalidity of provisions 
dealt with in the body of a statute, because not suf- 
ficiently expressed in the title, will not invalidate 


the act as to other distinet provisions which are 


germane to the 


which is suspended by the passage of 
the Federal Bankruptcy Act, and oth- 
er provisions of the state statute 
which are not in conflict with the 
power conferred upon congress on the 
subject of bankruptcy or with such 
bankruptcy act, and which are com- 
plete in themselves and not dependent 
upon the suspended provision, they 
are not affected by the passage of 
the bankruptcy act. Boese v. King, 
WS aN Va AV ise ok g Alba. Ja toe | bRevireta, 
Hun 260 (aff 53 How.Pr. 148, and aff 
108 U.S. 379, 27 L.Ed. 760)]. 


[r] Conveyance of land to state.— 
Acts (1921) e¢ 77 p 166, authorizing 
the state to accept a conveyance from 
the state agricultural board, a private 
corporation, of the state fair grounds, 
is not entirely invalidated by the in- 
validity of §§ 5, 9, and 10, authorizing 
the state to assume the debts of the 
corporation, to issue bonds secured by 
mortgage on the property for the pay- 
ment of those debts, and to levy a tax 
for the payment of the interest and 
creation of a sinking fund for the 
bonds. Scott v. Indiana Bd. of Agri- 
culture, 136 N.E. 129, 192 Ind. 311. 


[s]}.. Descent of community proper- 
ty.—The portion of a statute concern- 
ing descent of a husband’s one half 
of community property is not affected 
by the validity or invalidity of the 
portion giving the wife the right to 
devise one half. In re Phillips, (Cal.) 
263 P. 1017 [cert den 49 S.Ct. 8, 278 
U.S. 599, 73 L.Hd:528). 


[t] Wife’s separate estate.—The 
provisions of Acts (1913) ¢ 32 § 1 
(Vernon’s Sayles Civ. St. Annot. 
[1914] art 4621), Acts (1917) c 194 § 
1 (Vernon’s Civ. St. Annot. Suppl. 
[1918] art 4621), and Acts (1921) c 
130 § 1 (Vernon’s Civ. St. Annot. 
Suppl. [1922] art 4621), in so far as 
they exempt rents of wife’s separate 
property from payment of community 
debt contracted by husband, are sep- 
arate and distinct from portions of 
acts undertaking to make rents and 
revenues from separate lands part of 
her Separate estate, and are valid and 
operative, notwithstanding such other 
portion is invalid. Arnold v. Leonard, 
273 S.W. 799, 114 Tex. 535. 


21. See cases infra this note. 


x [a] Sanitary laws.—St. (1913) p 
793, providing for a permit for sup- 
plying water which must be the pur- 
est and most healthful obtainable, and 
that furnishing water without a per- 
mit is a public nuisance, being in part 
unconstitutional, the court could not 
grant an injunction against a city 
furnishing pure water without a per- 
mit by eliminating the unconstitution- 
al part, requiring that the purest wa- 
ee ae is we i Frost v. City of 
os Angeles, P. 342, 181 Cal. 22, 
A.L.R. 468. 4 


[b] Authorizing taking of proper- 
ty for private use.—A statute allow- 
ing log haulers to cross land with- 
out liability for trespass, invalid as 
authorizing taking for private use, 
must be declared invalid in entirety. 
Paine v. Savage, 136 A. 664, 126 Me. 
121, 61 A.L.R. 1194. 


[c] hivestock inspection act.—L. 
(1925) p 489, providing for inspection 
of migratory live stock is wholly un- 
constitutional, in view of invalidity 
of § 6 thereof, and inability to give 
effect to remaining portion. Peo. v. 


title,28 especially where the consti- 


Morgan, 246 P. 1024, 79 Colo. 504, 


[d] Inspection of petroleum prod- 
ucts.—Acts (1901) c 226, repealing 
Acts (1881) c 78, and Acts (1891) ¢ 
27, regulating inspection of petroleum 
products, is void in toto in that § 5 is 
unconstitutional under rule that 
where valid and invalid provisions 
are so connected that the legislature 
would not have passed the act, ex- 
cept as a whole, the entire statute 


must fall. Caldwell v. State, 119 N.E. 
999, 187 Ind. 617. 
[e] Gas safety appliance act.— 


The unconstitutionality of the part of 
Gas Safety Appliance Act (L. [1911] 
p 146), § 2, exempting from the act 
buildings having a certain average 
volume of gas unless the conditions 
of use endanger life or property to 
the same extent as a larger volume, 
when such buildings may be required 
to be equipped ‘‘at the discretion of” 
certain officers, invalidates the whole 
act. Sheldon v. Hoyne, 103 N.E. 1021, 
261 Ill, 222. 


{f] Interest rates—Act (1914) 
No. 204, relating to rates of interest, 
which is invalid in so far as it pur- 
ported to exempt various persons 
from its application, is wholly invalid, 
because to strike from it void portions 
of the act would make a conflict be- 
tween the title and the act as it re- 
mained. State v. Jackson, 69 So. 158, 
137 La. 741. 


22. Generally see infra §§ 371-420. 


23. U.S.—Southern Pace. Co. v. Bar- 
tine, 170 F. 725. 


Ala.—Standard Oil Co. v. Lime- 
stone County, 124 So. 523, 220 Ala. 
231; Gibson v. State, 106 So. 231, 
214A ra gA las Hee State v. Murphy, 
101 So. 465, 211 Ala. 663; Thomas v. 
State, 77 So. 35, 200 Ala. 661; Thomas 
v. State, 27 So. 315, 124 Ala. 48: Har- 
per v. State,- 19 So. 857, 109 Ala. 28; 
Bradley v. State, 13 So. 415, 99 Ala. 
177; _ Ex p. Cowert, 9 So..225, 92 Ala. 
94; Ex p. Moore, 62 Ala. 471; Walker 
v. State, 49 Ala. 329. 


Ark.—Cap F. Bourland Ice Co. v. 
Franklin Utilities Co., 22 S.W.(2d) 
993, 180 Ark. 770, 68 A.L.R. 1018. 


Cal.—Paiva v. California Door Co., 
242 P. 887, 75 Cal.A. 323. 


ees v. Hall, 9 P. 34, 8 Colo. 


Fla.—Smith v. Chase, 109 So. 94, 91 
Fla. 1044; State v. Vestel, 88 So. 477, 
81 Fla. 625. 


Ga.—Morgan vy. Lowry, 149 S.E. 37, 
168 Ga. 728. [app dism 50 S.Ct. 238, 
281 U.S. 691, 74 L.Ed. 1120]; Geer v. 
Bush, 92 S.E. 47; Whittendale v. Dix- 
os oe Ga. 721; Savannah v. State, 4 

a. . 


Ind.—Wabash R. Co. v. Young, 69 
oo 10038, 162 Ind. 102, 4 L.R.A.N.S. 


Iowa.—Henkle v. Keota, 
250, 68 Iowa 334. 


Kan.—State v. Barrett, 27 Kan. 213. 


Ky.—Lewis_v. Coleman, 25 S.w. 
(2d) 390, 233 Ky. 266; Owensboro v, 
Hazel, 17 S.W.(2d) 1031, 229 Ky. 752; 
Wood v. Com., 8 S.W.(2d) 428, 225 Ky. 
294; Hunter v. Trimble, 252 S.W. 119, 
199 Ky. 834; Commonwealth v. Flor- 
ence, 232 S.W. 369, 192 Ky. 236; State 
Bd. of Charities, ete., v. Hays, 227 


27 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i 
' 
; 


— 
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tution so provides,?4 or where the statute sought 
to be invalidated declares that void provisions there- 
in shall not affect any other provisions,?® although 
it has been held that neither the constitutional pro- 
visions nor the statutory declaration will preclude 
a court from holding the entire act void where the 


S.W. 282, 190 Ky. 147; Louisville, ete., 
R. Co. v. Herndon, 104 S.W. 732, 126 
Ky. 589, 31 Ky.1y' 1059; -Stickrod \v. 
Com., 5 S.W. 580, 86 Ky. 285, 9 Ky.L. 
563; Fuqua v. Mullen, 13 Bush 467; 
Jones v. Thompson, 12 Bush 394. i 


La.—State v. Beeling, 126 So. 61, 
169 La. 785; State v. Hill, 123 So. 317, 
168 La. 761, 69 A.L.R. 574; State v. 
Neal, 116 So. 482, 165 La. 989; Lionel’s 
Cigar Store v. McFarland, 111 So. 341, 
162 La. 956; State v. Fobbs, 106 So. 
840, 160 La. 237; State v. Rogers, 87 
So. 504, 148 La. 653; State v. Capde- 
vielle, 65 So. 890, 135 La. 669; State v. 
Hincy, 58 So. 411, 130 La. 620; State v. 
Kohnke, 33 So. 793, 109 La. 838; State 
v. Read, 22 So. 761, 49 La.Ann. 1535; 
State v. Crowley,: 33 La.Ann. 782; 
State v. Exnicios, 33 La.Ann. 253; Wil- 
liams v. Payson, 14 La.Ann. 7; Sas- 
eS es Est. v. Demourelle, 1 la.App. 
160. 


Md.—Kafka v. Wilkinson, 57 A. 617, 
99 Md. 238; Stiefel v. Maryland Inst. 
for Instruction of Blind, 61 Md. 144; 
ite v. State, 7 Md. 151, 61 Am.D. 


Mich.—Manistee, 
Railroad Comr., 76 
Mich. 349. 


Mo.—State v. Mitts, 289 S.W. 935, 
315 Mo. 1320; Ex p. Hutchins, 246 
S.W. 186, 296 Mo. 381; State v. Hack- 
mann, 237 S.W. 742, 292 Mo. 27; Simp- 
son v. Witte Iron Works Co., 155 S.W. 
810, 249 Mo. 376. 


Nev.—State v. Douglass, 208 P. 422, 
46 Nev. 121. 


N.J.—State Bd. of Health v. Schwaz 
Bros. Co., 90 A. 1061, 86 N.J.Law 170 
[aff 87 A. 147, 84 N.J.Law 5001]; Hick- 
man v. State, 41 A. 942, 62 N.J.Law 
499 [aff 44 A. 1099, 68 N.J.Law 666]; 
Evernham y. Hulit, 45 N.J.Law 53; 
- Rader v. Union Tp., 39 N.J.Law 509. 


N.Y.—Gaynor v. Port Chester, 132 
N.E. 145, 231 N.Y. 451; First Constr. 
Co. v. State, 116 N.E. 1020, 221 N.Y. 
295; Bohmer v. Haffen, 55 N.H, 1947, 
161 N.Y. 390; New York, etc., Bridge 
Co. v. Smith, 42. N.E. 1088, 148 N.Y. 
540; Matter of Paul, 94 N.Y. 497 (rule 
recognized but held inapplicable); In 
re Metropolitan Gaslight Co., 85 N.Y. 
526 [mod 23 Hun 327]; Richards v. 
Richards, 76 N.Y. 186 [aff 14 Hun 25 
(aff 2 Abb.N.Cas. 93)]; In re Sackett 
St., 74 N.Y. 95 [aff 6 Thomps. & C. 
347, 4 Hun 92]; Peo. v. Briggs, 50 
N.Y. 553; Peo. v. Chautauqua County, 
43 N.Y. 10; Corscadden v. Haswell, 
84 N.Y.S. 597, 88 App.Div. 158; Parfitt 
v. Ferguson, 38 N.Y.S. 466, 3 App.Div. 
176 [aff 53 N.E. 707, 159 N.Y. 111]; 
Peo. v. Davis, 61 Barb. 456; Phillips 
v. New York, 1 Hilt. 483; Waterford 
Electric Light, etc., Co. v. State, 191 
N.Y.S. 657, 11% Misc. 480. 
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N.D.—State v. Turner, 164 N.W. 
924, 37 N.D. 635. 
Okl.—Buchanan v. State, 236 P. 


903, 30 Okl.Cr. 362. 


Or.—Gautenheim v. West, 144 P. 
1171, 74 Or. 334; State v. Linn Coun- 
ty, 36 P. 297, 25 Or. 503. 


Pa.—In re Phillips, 145 A. 437, 295 
Pa. 349; Com. v. Moss, 49 A. 351, 199 
Pa. 534; McGee’s Appeal, 8 A. 237, 
114 Pa. 470; Dewhurst v. Allegheny, 
95 Pa. 487; Mauch Chunk v. McGee, 
81 Pa. 433; Tennants v. Richell Tp., 
26 Pa.Dist. 370; Com. v. Kight, 24 Pa. 
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Dist. 625; Com. v. Norton, 9 Pa.Dist. 
134,128, PaiCow 386) 47s Del.Co.: 521; 
Mauch Chunk y. Betzier, 6 Pa.Dist. 


330, 19 Pa.Co. 27; Commonwealth v. 
Reliance Safe Deposit, ete., Co., 40 Pa. 
Co. 571; Sanderson yv. Comrs., 1 Pa. 
Co. 342; Schall v. Norristown, 6 Leg. 
Gaz. 157. 


Philippine.—Govt. v. El 
Filippino, 59 Philippine 399; 
Springer, 50 Philippine 259. 


Tenn.—McCaney v. Cummings, 172 
S.W. 311, 130 Tenn. 494. 


Tex.—Price v. Garvin, 
69 S.W. 985; Campbell v. Cook, (Civ. 
App.) 24 S.W. 977 [rev on other 
grounds 26 S.W. 486, 86 Tex. 630, 40 
Am.S.R. 878]. 


Va.—Lacey v. Palmer, 24 S.E. 930, 
een 159, 57 Am.S.R.°795, 31 L-R.A. 


Wash.—Swanson v. Pierce County 
School Dist. No. 15, 187 P. 386, 109 
Wash. 652; State v. Merchant, 92 P. 
890, 48 Wash. 69; State v. Ames, 92 P. 
137, 47 Wash. 328; Jolliffe v. Brown, 
44 P.. 149; 14 Wash. 155,53 Am.S.R: 
868; Van Houten v. Routhe, 25 P. 728, 
1 Wash. 306. 


24. Cal.—Ex p. Maginnis, 121 P. 
7123,,162),.Gal...200. 


Colo.—Martin v. Peo., 168 P. 1171, 
69 Colo. 60; Catron v. Archuleta Coun- 
ty 380P> SES. DSi Coloi'5d33)'Peocny; 
Hall, 9 P. 34, 8 Colo. 485; Mitchell 
v. Colorado Milling, ete., Co., 55 P. 
736, 12 Colo.App. 277 [aff 58 P. 28, 26 
Colo. 284]. 


Tll.—Campe v. Cermak, 161 N.E. 
761, 330 Ill. 463; Peo. v. Chicago, etc., 
R. Co., 125 N.E. 310, 290 Ill. 327; Per- 
kins v. Cook County, 111 N.E. 580, 271 
Tll. 449, Ann.Cas.1917A 27; Peo. v. 
Sayer, 92 N.E. 900, 246 Ill. 382; Peo. v. 
McBride, 84 N.E. 865, 234 Ill. 146, 123 
Am.S.R. 82, 14 Ann.Cas. 994; Donners- 
berger v. Prendergast, 21 N.E. 1, 128 
Tl. 229. 


Ind.—Dixon v. Poe, 65 N.E. 518, 159 
Ind. 492; Milligan v. Arnold, 98 N.E. 
822, 50 Ind.App. 559. ; 


Iowa.—Chicago, etc, R. Co. 
Streepy, 224 N.W. 41, 207 Iowa 851. 


Mont.—State v. Courtney, 71 P. 308, 
27 Mont. 378. 


N.D.—State v. Turner, 
924, 37 N.D. 635. 


Okl.—Langley v. Cox, 275 P. 638, 
135 Okl. 291. 


Or.—Korth v. City of Portland, 261 
P. 895, 123 Or. 180, 58 A.L.R. 665. 


Tex.—Clark v. Finiey, 54 S.W. 343, 
93 Tex. 171;. Prideaux v. Roark, 
(Commn.App.) 291 S.W. 868 [aff (Civ. 
App.) 284 S.W. 624]; Geffert v. York- 
town Independent School Dist., (Civ. 
App.) 285 S.W. 345; St. Louis, etc., 
R. Co. v. Gentry, 95 S.W. 74, 43 Tex. 
Civ.App. 299; McLaury v. Watessky, 
87 S.W. 1045, 39 Tex.Civ.App. .394; 
Oak Cliff v. State, (Civ.App.) 77 S.W. 
24 [aff 79 S.W. 1, 97 Tex. 383]; Davis 
v. State, 225 S.W. 532, 88 Tex.Cr. 183; 
Brumbaugh y. State, 120 S.W. 423, 56 
Tex.Cr. 331; Webber v. State, (Cr.) 
109 S.W. 182; Joliff v. State, 109 S.W. 
176, 53 Tex.Cr. 61. 


W.Va.—Shields v. Bennett, 8 W.Va, 


Hogar 
Govt. v. 


(Civ. App.) 


Vv. 


164 N.W. 
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[a] Under such provision an act, 
the body of which includes all classes, 
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valid and invalid parts are in fact inseparable.?® 
Where by striking from an act all that relates to 
an object not indicated by the title, that which is 
left is complete in itself, sensible, capable of being 
executed, and wholly independent of that which is 
rejected, the valid provisions will be upheld.?7 


will be upheld to the extent of re- 
stricting the same to the class named 
in the title. Langley v. Cox, 275 P. 
638, 1385 Okl. 291. 


25. State v. Carter, 56 So. 974, 174 
Ala. 266; In re Spangler, 126 A. 252, 
281 Pa. 118. 


Generally see supra § 207. 
26. See infra § 226. 


hee U.S.—Huff v. Selber, 10 F.(2d) 


Ala.—Thomas vy. State, 77 So. 35, 
200 Ala, 661; Lenz v. Holt, 98 So. 
496, 19 Ala.App. 522; State v. Black- 
well, 79 So. 198, 16 Ala.App. 500. 


Cal.—Tarpey v. McClure, 213 P. 983, 
190 Cal. 593; Peo. v. Sacramento 
Drain. Dist., 103 P._207, 155 Cal. 373. 


Del.—State v. Ferschke, 81 A. 401, 
25 Del. 477. 


Fla.—Volusia County v. State, 125 
So. 375, 813, 98 Fla. 1116; Prairie Peb- 
ble Phosphate Co. v. Silverman, 86 So. 
508, 80 Fla. 541; State v. Palmes, 3 
So. 171, 23 Fla. 620. 


Ga.—Sister Felicitas v. Hartridge, 
98 S.E. 538, 148 Ga. 832; Geer v. Bush, 
92 S.E. 47, 146 Ga. 701; Hawkins v. 
State, 90 S.E. 968, 146 Ga. 134 [an- 
swers to certified questions conformed 
to 90 S.E. 969, 19 Ga.App. 66]; Bass v. 
Lawrence, 52 S.E. 296, 124 Ga. 75. 


Ind.—Pittsburg, ete, R. Co. 
Chappell, 106 N.E. 408, 183 Ind. 14 
Ann.Cas.1918A 627. 


Kan.—Reilly v. Knapp, 185 P. 47, 
105 Kan. 565. 


Ky.—Owensboro vy. Hazel, 17 S.W. 
(2d) 1031, '229' Ky} 752. 


Mich.—Chambers v. City of Grand 
Ledge, 127 N.W. 353, 162 Mich. 344; 
Klatt v. Durfee, 123 N.W. 542, 159 
Mich. 203. 


Minn.—Reimer v. Newel, 49 N.w. 
865, 47 Minn. 237. 


Mo.—State v. Hackmann, 237 S.W. 
742, 292 Mo. 27. 


Neb.—State v. Heldt, 213 N.W. 578, 
115 Neb. 4385; Union Pac. R. Co. v. 
Sprague, 95 N.W. 46, 69 Neb. 48; Mes- 
senger v. State, 41 N.W. 638, 25 Neb. 
674; State v. Hurds, 27 N.W. 139, 19 
Neb. 316; State v. Lancaster County, 
22 NW. ..228, 17° Neb. 85; “State “vi 
Lancaster County, 6 Neb. 474. ‘ 


Nev.—Pershing County v. Sixth Ju- 
dicial Dist. Ct., 181 P. 960, 188 P. 314, 
43 Nev. 78; State v. Beck, 56 P. 1008, 
25 Nev. 68. 


N.J.—Hann v. Bedell, 50 A. 364, 67 
N.J.Law 148. 


N.Y.—Bohmer v. Haffe, 55 N.E. 
1047, 161 N.Y. 390; New York, etce., 
Bridge Co. v. Smith, 42 N.E. 1088, 148 
N.Y. 540; In re Sackett St., 74 N.Y. 
95; Peo. v. Briggs, 50 N.Y. 553; Gay- 
nor v. Port Chester, 160 N.Y.S. 978, 
174 App.Div. 122; Peo. v. Squire, 1 
N.Y.St. 633, 14 Daly 154; Webb v. 
New York, 64 How.Pr. 10. 


Okl.-—Childs v. State, 113 P. 545, 4 
Okl.Cr. 474, 33 L,R.A.N.S. 563. 


Or.—Gantenbein v. West, 144 P, 
TTT 4, Or. 334. 


Pa.—In re Spangler, 126 A. 252, 281 
Pa. 118; Commonwealth v. Snyder, 
LOS A. 7925-279. Pa. 2345 -Comil avs 
Lynch, 22 Pa.Dist. 454; Reber’s Pat, 


v. 
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Applications of rule.28 The rule upholding a stat- 
ute as to its valid provisions, although other pro- 


visions, separable therefrom, are 
not expressed in the title,?* has 


21 Pa.Dist. 4 [rev on other grounds 
84 A. 587, 235 Pa. 622]; Fleetwood 
Water Co. v. Fleetwood Borough, 19 
Pa.Dist. 418; Com. v. Wickert, 6 Pa. 
Dist. 387, 19 Pa.Co. 251; Com. v. Hart- 
man, 6 Pa.Dist. 136, 19 Pa.Co. 97; In 
re West Reading, 39 Pa.Co. 289. 


Tenn.—Jordan v. City of Cleveland, 
255 S.W. 377, 148 Tenn. 337. 


Utah.—State v. Beddo, 63 P. 96, 22 
Utah 432. 


Va.—Commonwealth v. Chesapeake, 
etc., R. Co., 87 S.E. 622, 118 Va. 261. 


Wash.—State v. Superior Ct. for 
Skagit County, 85 P. 264, 42 Wash. 
491. 


[a] “The general rule is to sus- 
tain the portion of the act of which 
the title gives notice, if it be itself a 
complete and_ sensible enactment 
which is capable of being executed, 
and unless it is so linked with the un- 
constitutional provisions as to lead to 
the conclusion that the former would 
not have been adopted by the legisla- 
ture without the other.” Com. v. 
Lynch, 22 Pa.Dist. 454, 456. 


[b] Other statements of rule.—(1) 
If a provision in the body of an act is 
not embraced in the title, and makes 
the body of the act unconstitutional to 
that extent, the unconstitutional pro- 
vision will be excised and the rest 
of the act upheld if it appears that 
what remains is the primary object of 
the legislature, and that it would have 
passed the act without the excluded 
portion. Hutches v. Hohokus, 81 A. 
658, 82 N.J.Law 140; State v. Harnel, 
64 A. 1134, 73 N.J.Law 681 [aff 61 A. 
5, 72 N.J.Law 353]; State v. Davis, 
64 A. 1134, 73 N.J.Law 680 [aff 61 A. 2, 
72 N.J.Law 345]. (2) Unless the 
validity of a whole statute depends 
on the constitutionality of one or 
more provisions not germane to the 
title, or are so blended with the scope 
and purpose of the act as a whole as 
to affect its validity or any other of 
its provisions, the invalidity of one 
or more of such provisions does not 
defeat the general scope and purpose 
of the act. Pershing County v. Sixth 
Judicial Dist. Ct., 181 P. 960, 183 P. 
814, 43 Nev. 78. 


[ce] Illustrations.—(1) Under Const. 
art 2 § 16, providing that bills gener- 
ally shall not embrace more than one 
subject, to be expressed in the title, 
the act entitled ‘‘An act providing for 
the registration of persons composing 
partnerships and associations” (25 
Del. L. c 146) is unconstitutional, only 
so far as it relates to the registra- 
tion of individuals who are not mem- 
bers of partnerships or associations. 
State v. Ferschke, 81 A. 401, 25. Del. 
Ane wa) AeCtn DEG: Lisi, 1901) NCAGCtS 
[1901] p 63), as amended by Act Aug. 
2, 1903 (Acts [1903] p 91), making it 
unlawful to employ or contract with, 
as tenant or cropper, a person under 
contract with another, is not void in 
its entirety, because that portion 
thereof which appears in § 1, ‘‘or to 
disturb in any way said relation,” 
is in violation of Const. art 3 § 7 par 
8 (Civ. Code [1895] § 5771), in that 
it contains matter wholly different 
from that contained in the title, since 
such portion thereof may be eliminat- 
ed, and there still remain a complete 
and valid statute. Pearson y. Bass, 
63 S.E. 798, 1382 Ga. 117 [answering 
certified questions 64 S.E. 1000, 6 Ga. 
App. 254]. 
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invalid because 
been applied to 


28. 
notes 23-27. 
29. See supra text and notes 23-27. 


30. Ala.—State v. Merrill, 117 So. 
473, 218 Ala. 149; State v. Murphy, 
101 So. 465, 211 Ala. 663; Norvell v. 
State, 39 So. 357, 148 Ala. 561. 


a eae v. Dixon, 
721. 


Ky.—Fuqua v. Mullen, 76 Ky. 467. 


70 Ga. 


La.—State v. Crowley, 33 La.Anm 
782. 
Or.—Gantenbein v. West, 144 P. 


1171, 74 Or. 334. 


31. Ala.—Lenz v. Holt, 98 So. 496, 
19 Ala.App. 522. 


Ga.—Bass v. Lawrence, 52 S.E. 296, 
124 Ga. 75. 


N.Y.—Peo. vy. Rochester, 
106; Harris v. Niagara County, 
Hun 279, 10 Abb.N.Cas. 291. 


Pa.—Commonwealth v. Thomas, 93 
A. 1019, 248 Pa. 256; Com. v. Dillon, 
ip Pa:Covrw2ts 


Tex.—Geffert v. Yorktown Inde- 
pendent School Dist., (Civ.App.) 285 
S.W. 345. 


Wash.—Van Houten v. Routhe, 25 
P. 728, 1 Wash. 306. 


[a] Particular statutes held valid 
in part.—(1) Loc. L. (1923) p 287, the 
primary purpose of which is to abol- 
ish the town of Townley, as expressed 
in the sections of the act, particularly 
in § 1, and in the title of the act, and 
the passage of which, except as to § 
3, complied with Const. (1901) § 106, 
is not invalidated as a whole by the 
assumption that § 3, prohibiting the 
incorporation of the same territory 
into a municipal corporation for a 
period of five years, is not embodied 
in or implied by the title, and hence 
is under the ban of Const. (1901) § 
45, because, after rejecting § 3, the 
act is a complete statute and capable 
of enforcement, and in so far as it 
proposed to dissolve the municipal 
corporation it,is valid. Lenz v. Holt, 
98 So. 496, 19 Ala.App. 522. (2) Act 
of May 21, 1913 (P. L. 279), amend- 
ing act of April 27, 1909 (P. L. 262), 
although void as violative of Const. 
art 3 § 3, in so far as it creates a new 
class of counties, is valid in so far as 
it regulates the management of jails 
or prisons in the class of counties 
specified in the act of 1909. Com. v. 
Thomas, 93 A. 1019, 248 Pa. 256. (3) 
If the barring of certain actions 
against officers of school districts 
was beyond the scope of the title, 
“An act relating to actions against 
school districts,’ of L. (1917) p 332, 
it would not invalidate the entire act, 
which bars such actions against the 
district. Swanson v. Pierce County 
School Dist. No. 15, 187 P. 386, 109 
Wash. 652. 


32. Johnson vy. Tautphaus, 60 P. 
172, 127 Cal. 605; Hawkins v. State, 
90 S.E. 968, 146 Ga. 134 [answers to 
certified questions conformed to 90 
S.E. 969, 19 Ga.App. 66]; Hickman v. 
State, 41 A. 942, 62 N.J.Law 499 [aff 
44 A. 1099, 68 N.J.Law 666]; Economic 
Power, etc.,,Co. v. Buffalo, 88 N.E. 
389, 195 N.Y. 286. 


[a] Grant of powers to corpora- 
tion created by special act which is 
not covered by the title of the act, 
but which powers may be held invalid 


45 Hun 
33 


statutes regulating courts and judicial officers,* 
counties, municipalities, or other governmental di- 
visions, and their officers,?1 private corporations,*? 
taxation or licenses,** public improvements or as- 
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S, 


See also cases passim supra] without interfering with the opera- 


tions of the company, does not render 
the entire act unconstitutional. Long 
Sault Dev. Co. v. Kennedy, 143 N.Y.S. 
454, 158 App.Div. 398 [aff 105 N.E. 
849, 212 N.Y. 1, Ann.Cas.1915D 56]. 


[b] Regulating insurance compa- 
nies.—As Act (1913) p 98, regulating 
insurance companies, with § 3 ex- 
punged, constitutes a complete legis- 
lative scheme capable of enforcement, 
the whole act is not invalid because 
of invalidity of § 3. Hawkins v. State, 
90 S.E. 968, 146 Ga. 134 Tanswers to 
certified questions conformed to 90 
S.E. 969, 19 Ga.App. 66]. 


33. Fla.—Hiers v. Mitchell, 116 So. 
81, 95 Fla. 345. 


Iowa.—Henkle v. 
250, 68 Iowa 334. 


Minn.—Reimer v. Newel, 
865, 47 Minn. 237. 


Neb.—Union Pac. R. Co. v. Sprague, 
95 N.W. 46, 69 Neb. 48. 


Nev.—State v. Douglass, 208 P. 422, 
46 Nev. 121. , 


N.J.—Eastwood v. Russell, 
108, 81 N.J.Law 672. 


N.Y.—Peo. v. Carter, 5 N.Y.S. 507, 
52 Hun 460. 


Pa.—In re Spangler, 126 A. 252, 281 
Pa. 118. 


Va.—Com. v. Chesapeake, etc., R. 
Co., 87 S.E. 622, 118° Va. 261. 


[a] Tax laws.—(1) A person as- 
sessed under the act of 1894 (P. L. 
[1894] p 318) on property acquired by 
will cannot assert that the title of that 
act does not express its object, in that 
the title contains the word “gifts,” 
while the body of the act placed the 
tax on property transferred by deed, 
sale, or gift, to take effect after the 
death of the grantor or bargainor, and 
that the extra objects cannot be cut 
out of the act because the act is sev- 
erable, allowing the excision of the 
asserted objectionable feature. East- 
wood v. Russell, 81 A. 108, 81 N.J. 
Law 672. (2) Provisions of L. (1911) 
c 513, legalizing contract of village 
for determination of amount of un- 
paid taxes, etc., invalid because con- 
flicting with Const. art 3 § 16, relating 
to title and subject of acts, is so un- 
related to title and other parts of act 
that the valid parts may be retained. 
Gaynor v. Village of Port Chester, 
160 N.Y.S. 978, 174 App.Div. 122. (3) 
Under Const. art 8 § 8, requiring the 
subject of a bill to be clearly ex- 
pressed in its title if there are any 
provisions within the body of Act 
June 20,1919.) (Pi Ges 520; ) PastSt 
[1920] §§ 20465-20499), imposing a 
tax on transfers of property at death 
of grantor, ete., going beyond the 
limitations stated in the title taxing 
transfers.of property passing from a 
decedent, they must fall, but even if 
there are such, the statute remains 
good in other respects being enforce- 
able within its constitutional limita- 
tions, especially as this is provided 
for by § 46. In re Spangler, 126 A, 
252, 281 Pa. 118. (4) Although the 
title of Acts (1914) ¢ 185, might not 
have included assessment and levy of 
local taxes, the statute was not there- 
fore void, but that provision might 
be treated as surplusage, and assess- 
ment made by the taxing bodies under 
other statutes providing for taxation 
of personal property. Commonwealth 


Keota, 27 N.W. 


49 N.W. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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sessments therefor,** public funds or indebtedness,?° 
sale of intoxicating liquors,?* and to statutes relat- 
ing to crimes and criminal procedure,*7 and to civil 
Where a statute pro- 
viding fees for inspection of petroleum products 
. was valid when enacted, but, because of increased 
consumption of such products subsequent to its pas- 
sage, the fees collected greatly exceeded the cost 
of inspection, so that the act became a revenue 
measure, to which no reference was made in the 


remedies and procedure.?8 


v. Chesapeake, 
622.5118. Vaz 264% 


[b] License laws.—The validity of 
act of 1921 (St./) [1921] c 120), in so 
far as it provides for issuance of ‘i- 
censes for different kinds of business 
conducted in unincorporated cities 
and towns, was not affected by a pro- 
vision of the act designating territory 
outside of incorporated and unincor- 
porated cities and towns as against 
contention that the provision as to 
such territory is violative of Const. 
art 4 § 17, requiring the subject of an 
act to be expressed in the title, be- 
cause the title of the act referred 
merely to “unincorporated cities and 
towns of the state,” since even if the 
provisions as to such.territory are 
void because the subject matter is 
not embraced within the title, the in- 
validity thereof does not affect por- 
tions relating to unincorporated cities 
and towns, the valid portions being 
Severable from the invalid portion. 
= a v. Douglass, 208 P. 422, 46 Nev. 


34. Rader v. Union Tp., 39 N.J.Law 
509; In re Metropolitan Gas Light 
Co., 85 N.Y. 526; In re Sackett St., 74 
N.Y. 95; Matter of Van Antwerp, 56 
N.Y. 261; Parfitt v. Ferguson, 38 
N.Y.S. 466, 3 App.Div. 176; Dewhurst 
v. Allegheny, 95 Pa. 437; Jordan v. 
City of Cleveland, 255 S.W. 377, 148 
Tenn. 337. 


[a] Statute held vahHd in part.— 
Although Priv. Acts (1919) ¢ 631, pro- 
viding for the creation of improve- 
ment districts in the city of Cleveland 
and for the opening, building, and im- 
provement of highways, has two sub- 
jects because of § 22, relating to the 
power to require railroad companies 
to build and maintain bridges, which 
subject is not expressed in the title, 
this subject is severable from the 
general subject, and the act is not 
violative of Const. art 2 § 17. Jordan 
v. City of Cleveland, 255 S.W. 377, 148 
Tenn. 337. 


35. Volusia County v. State, 125 
So. 375, 813, 98 Fla. 1166; State v. 
Hackmann, 237 S.W. 742, 292 Mo. 27. 


[a] Particular statutes held valid 
in part.—(1) A void statute provision 
(Spec. L. [1927] c¢ 13488 § 5), author- 
izing use of county bond moneys for 
purposes outside those mentioned in 
title may be regarded as eliminated, 
where remainder of act is within title 
and constitutes workable law. Volu- 
sia County v. State, 125 So. 375, 813, 
98 Fla. 1166. (2) The proviso in L. 
(1921) p 169, that the rate of interest 
on which bonds may be issued shall 
be stated in the notice of bond elec- 
tion, which is invalid because not 
within the title of the act, is separa- 
ble from the rest of the act, which is 
complete in itself, so that the in- 
validity of the proviso does not in- 
validate the entire act. State v. 
Hackmann, 237 S.W. 742, 292 Mo. 27. 


36. Untreiner v. State, 41 So. 170, 
146 Ala. 133; Sheppard v. Dowling, 28 
So. 791, 127 Ala. 1, 85 Am.S.R. 68; 
Bradley v. State, 13 So. 415, 99 Ala. 
177; Hancock v. State, 40 S.E. 317, 


ete. (R. | Co, $7 \S.H 
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114 Ga. 489; Childs v. State, 113 P. 
545, 4 Okl.Cr. 474, 33 L.R.A.N.S. 563. 


[a] Statute held valid in part.— 
The prohibition law (L. [1907-1908] 
c 69) entitled, “An act to establish a 
state agency and local agencies for 
the sale of intoxicants for certain 
purposes,” prohibiting the manufac- 
ture, etc., of intoxicants, except as 
therein provided, and providing for 
the appointment of an attorney, pro- 
vides (art 3 § 24 [Snyder’s Comp. L. 
(1909) § 4204]) that the governor may 
appoint an attorney, who shall, under 
the governor’s direction, assist in 
enforcing the act and the other laws 
of the state, and perform such other 
duties as the governor may require, 
and who shall have all the powers of 
county attorneys in their respective 
counties. It was held that the crea- 
tion of the office under the section 
being primarily to secure better en- 
forcement of the prohibition law and 
the other powers granted to the in- 
cumbent being merely additional, they 
may fall without affecting the main 
purpose of the section if not properly 
embraced in the title of the act which 
is effective, in so far as it grants 
power to enforce the prohibition law. 
Childs v. State, 113 P. 545, 4 Okl.Cr. 
474, 33 L.R.A.N.S. 563. 


37. Harper v. State, 19 So. 857, 109 
Ala. 28; Jackson v. Beavers, 118 S.E. 
751, 156 Ga. 71; Ex p. Hutchens, 246 
S.W. 186, 296 Mo. 331; Mauch Chunk 
ae Betzler, 6 Pa.Dist. 330, 19 Pa.Co. 


[a] Particular statutes held valid 
in part.—(1) If provisions of Acts 
(1921) p 2438 § 3, relative to acts of 


arresting officers, keepers, turnkeys, 
and attorneys respecting criminal 
cases and criminal bonds, violate 


Const. art 3 § 7 par 8, because relat- 
ing to matter different from that ex- 
pressed in the caption, which recites 
that it is an act regulating signing of 
criminal bonds by professional bonds- 
men, and for other purposes, they do 
not affect remainder of the act. Jack- 
son v. Beavers, 156 Ga. 71, 118 S.E. 
751. (2) Even if § 4 of act approved 
Aug. 9, 1913 (L. [1915] p 27), relating 
to indictments in superior court, con- 
tains matter not indicated in title of 
act as required by constitution, it 
would not invalidate entire act where 
it might be eliminated without af- 
fecting the legislative scheme em- 
bodied therein. Geer v. Bush, 92 S.E. 
47, 146 Ga. 701. (3) While L. (1921) 
p 284a, amending as to the age of 
consent Rev. St. (1919) § 3247, defin- 
ing the punishment of rape, and § 
3248, declaring a person carnally 
knowing. a female between certain 
ages to be guilty of a felony, and 
punishing the same as therein pre- 
scribed, deals only with the single 
subject of rape, the amended sections 
refer to separable facts relative to 
the age of consent necessary to com- 
mission of the offense, and if § 3248, 
as amended, is invalid under Const. 
art 4 § 28, as to subject and title, it 
was not an inducement to enactment 
of the amendment of § 3247, and the 
latter as amended may be enforced 
after elimination of all references to 
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title, the statute is valid so far as it provides for 
the reasonable expense of inspection, and invalid 
only to the extent it seeks to impose a fee in excess 
of such expense.*® 


[$ 226] b. Inseparable Provisions. 
provisions embraced in the title of an act are so 
closely interwoven, so inseparably blended with the 
other matters, that the rejection of:the latter would 
leave the law incomplete, unintelligible, or incapa- 
ble of being executed,*® or lead to the conclusion 


Where the 


§ 3248; and hence, the amendatory 
act being otherwise valid, § 3247 as 
amended is not subject to valid criti- 
cism as in violation of the Constitu- 
tion. Ex p. Hutchens, 246 S.W. 186, 
296 Mo. 381. 


38. Pittsburg, etc., R. Co. v. Chap- 
pell, 106 N.B. 403, 183 Ind. 141, Ann. 
Cas.1918A 627; Fristoe v. Crowley, 76 
So. 812, 142 La. 393, L.R.A.1918C 254; 
Mayes v. United Garment Workers of 
America, 6 S.W.(2d) 333, 320 Mo. 10. 


[a] Creation and enforcement of 
lien.—Provisions for a special rem- 
edy to enforce liens might be uncon- 
stitutional because their object is not 
expressed in the title of the act, with- 
out affecting the validity of a pro- 
vision creating the lien. Fristoe v. 
Crowley, 76 So. 812, 142 La. 393, L.R. 
A.1918C 254, 


[b] Statute relating to burden of — 
proof.—The proviso of Burns’ St. 
Annot. (1914) § 5525a, that the bur- 
den of proof of contributory negli- 
gence is upon the railroad company 
in an action for damages caused by 
fire, if not within the title, does not 
render the entire act void under Const. 
art 4 § 19, requiring the subject of 
the statute to be expressed in the ti- 
tle. Pittsburg, etc., R. Co. v. Chap- 
pell, 106 N.E. 403, 183 Ind. 141, Ann. 
Cas.1918A 627. ) 


39. Century Oil Co. v. 
partment of Agriculture, 
569, 112 Neb. 73. 


40. Ala.—Fuqua vy. Mobile, 121 So. 
696, 219 Ala..'1 [rev 121 A. 693, 23 
Ala.App. 74, and cert den 121 So. 697 
219 Ala, 3]; Yerby v. Cochrane, 14 
So. 355, 101 Ala. 541. i 


La.—State v. Beeling, 126 So. 61, 169 
La. 785. 


Md.—State v. Benzinger, 35 A. 173, 
83 Md. 481. 


Neb.—State vy. Lancaster County, 6 
Neb. 474. 


N.Y.—Peo. v. Briggs, 50 N.Y. 553; 
Webb v. New York, 64 How.Pr. 10. 


Pa.—Com. vy. Hartman, 6 Pa.Dist. 
136, 19 Pa.Co. 97; Com. v. Severn, 15 
Pa.Co. 249. 


Tenn.—State v. Cumberland Club, 
188 S.W. 583, 136 Tenn. 84; State v. 
Hayes, 93 S.W. 98, 116 Tenn. 40; State 
v. McCann, 4 Lea 1. 


[a] Regulating government or ter- 
ritorial extent of municipalities.—(1) 
A provision in Acts (1928) c 84 § 3, 
relating to machinery for putting in- 
to effect city manager form of gov- 
ernment being void and not severable, 
the entire act must fail. City of 
Owensboro v. Hazel, 17 S.W.(2d) 1031, 
229 Ky. 752, (2) Local Acts (1927) 
p 150, changing the boundary lines of 
the city of Mobile to include addi- 
tional territory, and excluding there- 
from a large area previously embraced 
in the corporate limits, being void as 
to territory excluded, because of fail- 
ure to express such subject in the 
title, is wholly void where the pro- 
visions for new boundary lines were 
all embraced and intermingled in one 
section. Fuqua v. Mobile, 121 So. 696, 
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that neither part would have been enacted without 
the other,t? or where it is apparent that the ob- 
jectionable part was the inducement to the passage 
of the act,4? the whole act will be declared void; and 
‘the same total invalidity will result where the body 
of a statute contains, and its title expresses, two or 
more distinct subjects, so that it 1s impossible to 
say which the legislature would have omitted had 
it known that both could not be included.** So, 
where a statute embraces two distinct subjects, and 
one appropriation is made in the act to supply funds 
to carry both into effect, without indicating what 
proportionate share was intended for each purpose, 
the entire act must fall.** 


_ Effect of constitutional or statutory declarations 
as to effect of partial invalidity.4® The fact that 
a statute under consideration expressly provides that 
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its provisions shall be severable and that if any of 
them shall be held unconstitutional the decision of 
the court shall not affect the validity of the remain- 
ing provisions*® will not preclude the court from 
holding the entire statute void where the invalid 
part is in fact not separable, and, without it, there 
is no way in which to put the rest of the act into 
effect;47 nor will a constitutional provision that a 
statute containing a subject not expressed in the 
title shall be void only as to so much thereof. as 
shall not be so expressed,*® save a statute from total 
invalidity where the part appearing in the body of 
the act, but not expressed in the title, is so con- 
nected in subject matter with the remaining pro- 
visions that it cannot be presumed the legislature 
would have passed the one without the other,*° 


219 Ala. 1 [rev 121 A. 693, 28 Ala.App. 
Me and cert den 121 So. 697, 219 Ala. 
]. Laie 
41. Ala.—Clarke County Bd. of Ed- 
ucation v. Blan, 120 So. 145, 218 Ala. 


Cal.—Peo. v. Parks, 58 Cal. 624, 638. 


Tll.— Peo. v. McBride, 84 N.E. 865, 
234 Ill. 146. 


Ky.—Owensboro v. Hazel, 17 S.W. 
(2d) 1031, 229 Ky. 752; Hunter v. City 
oF Louisville, 252 S.W. 119, 199 Ky. 


Mich.—Church v. Detroit, 31 N.W. 
447, 64 Mich. 681. 


Pa.—Com. v. Lynch, 22 Pa.Dist. 454. |. 


Tex.—Sutherland v. Bishop Inde- 
pendent School Dist., (Civ.App.) 261 
S.W. 489. 


Wis.—State v. Chadbourne, 156 N. 
W. 610, 162 Wis. 410. 


[a] Regulation of courts.—L, 
(1915) ce 518, 589, creating a superior 
court for Fond du Lac county and 
abolishing the county court, violative 
of Const. art 4 § 18, in that the latter 
purpose is unexpressed in their titles, 
are totally void, since the valid and 
invalid parts are closely interrelated, 
State v. Chadbourne, 156 N.W. 619, 
162 Wis. 410. ‘ 


42. State v. Heldt, 213 N.W. 578. 
115 Neb. 435; Trumble v. Trumble, 
55 N.W. 869, 37 Neb. 340; Hann vy. 
Bedell, 50 A. 364, 67 N.J.Law 148. 


43. Ala.—Builders’, ete, Supply 
Co. v. Lucas, 24 So. 416, 119 Ala. 202; 
Thomas y. State, 75 So. 821, 16 Ala. 
App. 145 [cert den 77 So. 1001, 201 
Ala. 697]. : 


Ill.—Campe v. Cermak, 161 N.E. 
761, 330 Ill. 463; Peo. v. Kramer, 160 
N.E. 60, 328 Ill. 512; Michaels v. Hill, 
L159 NE. 278; 828. Til “113 Peo. y: 
Chicago, ete., R. Co.; 125° N.E. 310, 
290 Ill. 327; Sutter v. People’s Gas- 
pent, etc., Co., 120 N.E. 562, 284 111. 


Ind.—Jackson v. State, 142 N.E. 423, 


194 Ind. 248. 


Kan.—Reilly v. Knapp, 185 P. 47, | 
105 Kan. 565, 571 [cit Cyc]. And see 
State v. Barrett, 27 Kan. 213, 218 
(“where an act contains two separate 
and independent subjects having no 
connection with each other, and the 
title to the act is broad enough to 
cover both, whether such an act or 
any portion of it has any validity has 
not yet been settled or determined by 
this court; but we think that prob- 
ably and_as a general rule it has not 
any validity). 


Ky.—Lakes v. Goodloe, 242 S.W. 
632, 195 Ky. 240; State Bd. of Char- 
ities, etc. v. Hays, 227 S.W. 282, 190 
Ky. 147; Hind v. Rice, 10 Bush 528. 


La.—State v. Ferguson, 28 So. 917, 
104 La. 249, 81 Am.S.R. 123; State 
v. Harrison, 11 La.Ann. 722. 


Mich.—Skinner v, Wilhelm, 30 N.W. 
311, 63 Mich. 568. 


Neb.—State v. Lancaster County, 
22 N.W. 228, 17 Neb. 85. 


Tex.—Joy v. Terrell, (Civ.App.) 138 
S.W. 213. , 


W.Va.—Simms y. Sawyers, 101 S.E. 
467, 85 W.Va. 245. 


And see Davis v. State, 7 Md. 151, 
61 Am.D. 381 (holding that, if an act 
be composed of a number of dissimi- 
lar subjects, so that no one can be 
recognized as the principal one, the 
whole law would be void). 


44. State v. Banks, 215 P. 468, 37 
Idaho 27. 

45. Generally see supra § 207. 

46. See supra § 225. 


47. City of Owensboro vy. 
17 S.W.(2d) 1081, 229 Ky. 752. 


48. See constitutional provisions; 
and supra § 225. 


49. Sutherland v. Bishop Independ- 
ent School Dist., (Tex.Civ.App.) 261 
S.Ww. 489. 


{a]_ Tllustrations.—(1) Spec. Acts 
388th Leg. (1923) ¢ 52, attempting to 
create Palo Alto independent school 


Hazel, 


district and violating the constitution 
in that its title indicated that it would 
be formed out of a part of certain 
designated common school districts, 
whereas its body made the district 
include, in addition, appreciable por- 
tions of school districts not men- 
tioned in the title, is invalid as a 
whole. Sutherland v. Bishop Inde- 
pendent School Dist., (Tex.Civ.App.) 
261 S.W. 489, 491 (‘To give this par- 
tial validity to the act would require 
this court to say that the Legislature 
intended to create a new district cir- 
cumscribed by the elimination of the 
excised portions of the two old dis- 
tricts, if the district expressly out- 
lined could not prevail. This would 
clearly amount to judicial legislation, 
and compel us to incorporate into the 
act that which it did not contain; 
to convert a legislative creation of 
four peculiar component parts into 
one of two such parts of our own 
selection, thus substituting the judi- 
cial for the legislative will’). (2) 
Act 31st Leg. c 47, entitled “An act 
to regulate the presentation and col- 
lection of claims for personal services 
or for labor rendered or for over- 
charges in freight, ete., against any 
person or corporation doing business 
in this state, and providing a reason- 
able amount of attorney’s fees to be 
recovered in cases where the amount 
of such claims shall not exceed $200,” 
ete., and in § 1 permitting a recovery 
of attorney’s fees in all suits on the 
same character of claims without re- 
gard to the amount thereof, being in 
violation of Const. art 3 § 35, pro- 
viding that no bill shall contain more 
than one subject which shall be ex- 
pressed in its title, etc., and since all 
claims of the character therein re- 
ferred to are specified collectively, 
and in the same language, the act can- 
not be held valid as applicable to 
claims not in excess of two hundred 
dollars, but is void in its title, not- 
withstanding the constitutional pro- 
vision that an act shall be void only 
as to so much thereof as shall not 
be expressed in the title. Ft. Worth, 
etc., R. Co. v. Loyd, 132 S.W. 899, 63 


| Tex.Civ.App. 47. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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IV. INITIATIVE AND REFERENDUM:®¢ 


[By Puiu H. Crawrorp Jr.] 


_[§ 227] A. Definitions’t—1. Initiative. “Initia- 
tive” is the power reserved to the people by the con- 
stitution®? to propose bills, and laws, and to enact 


or reject them at the polls, independent of the leg- 


islative assembly.53 


_[§ 228] 2. Referendum. “Referendum” is the 
right reserved by the constitution to the people of 
a state or local subdivision thereof to have sub- 
mitted for their approval or rejection any act, or 
part of an act,°* item, section, or part of any bill, 
passed by the legislature.*5 


_ [§ 229] 3. Act or Measure. “Act” has been used 
interchangeably with “measure,” and with “law” as 
meaning an enacted law, a statute.5® To ascertain 
meaning of “act” within provision of the constitu- 
tion as to initiative and referendum, reference must 
be made to the sense in which the word was used 
before such provision was adopted.*? Ordinarily, 
“act” means a bill which has been enacted by the 
legislature into a law.°’ Generally speaking, “meas- 
ure” means any law, bill, resolution, constitutional 
amendment, or any other legislative measure,®® and 
as applied to an act of the legislature to be referred 


to the people, means a particular act, and not a gen- 
eral principle thought to be approved or mentioned 
in an act referred.°° However, it has been held 
that a proposed law introduced by an initiative pe- 
tition to ascertain the will of the people of a state 
with regard to the repeal of an amendment to the 
federal constitution is not a measure;*! and, as a 
general rule, a joint resolution ratifying a proposed 
amendment to the federal constitution does not con- 
stitute an enactment of a law.®? : 


[§ 230] B. History and Purpose. While it has 
been held that the idea of direct legislation is as 
old as government,®’ the adoption of the initiative 
and referendum as a part of the organic law in some 
jurisdictions came about as a result of the growth 
of dissatisfaction and distrust of the people for their 
legislative bodies,** and because of the increase of 
corruption in legislation due to the power and in- 
fluence of large corporations and powerful groups 
of individuals,®®> and was not due to any willful 
or perverse desire of the people to exercise the leg- 
islative function directly.®® > 


Purpose of initiative is not to curtail or limit 


50. See also Municipal Corpora- 
tions §§ 946-970 (ordinances). 


51. “Petition” infra §§ 254-277. 
52. See constitutional provisions. 


53. State v. Hinkle, 286 P. 839, 156 
Wash. 289. See also Bouvier L. D. 


54. Beall v. State, 103 A. 99, 131 
Md. 669; State v. Becker, (Mo.) 240 
S.W. 229. 


55. State v. Hinkle, 286 P. 839, 156 
“Wash. 289. See Wilson v. Storthz, 
175 S.W. 45, 117 Ark. 418; MeFarlan 
v. Norwood, 19 OhioN.P.N.S. 145, 151. 


56. Whittemore v. Terral, 215 S.W. 
aa ~ Ark. 493. See also supra §§ 
Teas De 

57. Herbring v. Brown, 180 P. 328, 
92 Or. 176. 


58. Prior v. Noland, 188 P. 729, 68 
Colo. 263. See State v. Howell, 181 
P. 920, 107 Wash. 167. See also Act 
1 C.J. p 912 text and note 75. 


59. Power v. Robertson, 93 So. 769, 
130 Miss. 188; Tesoriere v. Second 
Judicial Dist. Ct., 258 P. 291, 50 Nev. 
302 (referendum measure, under the 
constitution, is one which has been 
enacted in due form by the legisla- 
ture and thereafter referred to and 
adopted by the people in whole or in 
part as authorized by the constitu- 
tion). See Herbring v. Brown, 180 P. 
328, 92 Or. 176 (the subject matter 
upon which the powers given by 
Const. art 4 §§ 1, la, may be exer- 
cised, namely, initiative laws, consti- 
tutional amendments, and acts of the 
legislature referred to the people, are 
referred to collectively as “measures” 
merely as a matter of convenience 
and not with intent to include other 
and different powers). 


“Wreasure” 40 C.J. p 19. 
“Resolution” supra § 6. 


60. McBride v. Kerby, 260 P. 435, 
82 Ariz. 515. 


61. Opinion of the Justices, 160 
N.E. 439, 262 Mass. 603 (‘‘measure” in 
Const. Amendm. art 48 pt 2 § 1, relat- 
ing to initiative petitions means only 
“law’’ as defined therein). 


62. See infra § 249. 


63. State v. Clausen, 48 P. 28, 30, 
85 Wash, 281, Ann.Cas.1916B 810. 


“It [direct legislation] . was 
considered by the framers of the fed- 
eral Constitution. They found that 
the right of the people to compel re- 
sponsive legislation would be. suffi- 
ciently secured by frequent elections. 
In later years the idea was revived. 
Following an agitation sustained by 
a persistent propaganda, the plan was 
4 . adopted as a part of the fun- 
damental law in several states of the 
Union.” State v. Clausen, supra. 


64 State v. Howell, 181 P. 920, 107 
Wash. 167, 172 (‘they [the people] 
had become impressed with a pro- 
found conviction that the legislature 
had ceased to be responsive to the 
popular will’). 


[a] “During the last forty years 
of the Nineteenth Century there arose 
and grew in democratic republics and 
commonwealths a powerful distrust 
and dislike of their parliaments. 
They became tired of the represen- 
tative system. In the latter part of 
that period the people of the democ- 
racies submitted to their representa- 
tive Legislatures only under the pres- 
sure of stern necessity. The growing 
distrust and contempt for legislative 
bodies, municipal, state, and federal, 
and the tendency to restrict them, 
culminated, with the beginning of this 
century in numerous returns by states 
to the primitive system of direct leg- 
islation, modified by modern systems 
of election.” State v. Thurston Coun- 
iy Super. Ct., 159 P. 92, 93, 92 Wash. 


65. Beall v. State, 103 A. 99, 131 
Md. 669. 
The principle of representative 


self-government “had its beginning 
in the early legal institutions of Eng- 
land, and was brought to America by 
the colonists. It was incorporated 
in the governmental systems of all 
the colonies, and subsequently found 
its way into the Constitutions of the 
respective states, as well as into the 
Constitution of the United States. 


aie After the close of the Civil 
War great abuses began to creep into 
legislation. and into the administra- 
tion of the national and state govern- 
ments. Their greatest expansion and 
evil influences were more marked, 
perhaps, between the years 1880 and 
1900. They were alleged to have 
grown out of the control by corrupt 
methods of legislation and adminis- 
tration by great corporations and a 
group of individuals in each state who 
had taken into their hands the ma- 
chinery of each of the great political 
parties. In this way and by these 
methods it was charged that the gov- 
ernment, in all its departments, was 
prostituted to corrupt and _ selfish 
purposes. To remedy these evils it 
was proposed by some to abolish the 
principle of representation, and to 
introduce the principle of direct leg- 
islation by the people; by others to 
modify the principle of representa- 
tion by incorporating into the organic 
law the referendum, together with 
certain other plans with which we 
are not here concerned. These pro- 
posals promised much, and found fa- 
vor with a number of states which 
have adopted them in their organic 
law.” Beall v. Jenkins, 103 A. 99, 102, 
131 Md. 669. 


66. State v. Howell, 181 P. 920, 107 
Wash. 167. 


“Almost, fifty years (agzoe wave 
the people had less general knowledge 
of civic affairs, fewer opportunities 
for securing information in regard to 
and.in participating in same than. at 
present, and they were content, as 
they were compelled to be, to rely 
wholly upon representatives in the 
enactment of laws and the conduct 
of public affairs. To-day, with great- 
er intelligence, which better fits them 
for direct participation in legislation 
and readier means of transit and in- 
tercommunication, which renders 
such participation not impracticable, 
they demand, and are of right enti- 
tled, to share in the conduct and con 
trol of the affairs of government, 
more especially in the framing of 
laws which affect to a greater or less 
extent every citizen.” Stata v. Beck- 
er, (Mo.) 240 S.W. 229, 231. 
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the powers of the legislatures to enact laws®’ but to 
compel enactment of measures desired by the peo- 
ple,°® and to empower the people, in case the legis- 
lature fails to act, to enact such measures them- 
selves.°® Its design is to make the lawmaking pow- 
er of the legislature not’ final, but subject to the 
will of the people, in the last analysis upon the 
people themselves,?° and under it they have pro- 
vided against nonaction by their duly constituted 
representatives in the legislature.7? 


Purpose of referendum is to suspend or annul a 
law which has not gone into effect’? and to provide 
the people a means of giving expression to a legis- 
lative proposition,’*® and require their approval be- 
fore it become operative as a law;’* and its purpose 
does not intend to invalidate a law already opera- 
tive.7> It was designed to make the lawmaking 
power of the legislature not final, but subject to the 
will of the people,*® and as a modification of, or 
supplement to, the familiar principle of represen- 
tation.77 ~ 


[§ 231] C. Constitutional Provisions.7* Under the 
initiative and referendum constitutional provisions,’® 
the legislative power is vested in the legislative as- 
sembly and in the people, and may be exercised at 
a session of the legislature, and by the people at 


67. Ariz.—State v. Osborn, 143 P./ Md. 669. 
117, 16 Ariz. 247; State v. Allen, 130) wg 
P. 1114, 14 Ariz. 458, 44 L.R.A.N.S. 468. E 


Mont.—State v. Erickson, 244 P. 
287, 75 Mont. 429; State v. Evans, 161 79 
P. 309, 53 Mont. 18. : 


N.D.—Baird v. Burke County, 205 N. 
W. 17, 538 N.D. 140. 


Or.—State v. Slusher, 248 P. 358, 119 
Or. 141. -lature). 

S.D.—State v. Whisman, 154 N.W. 80 
NOT nil Ons. 260; MLR. ACOs TBs sl “ 
[error dism 36 S.Ct. 449, 241 U.S. 643, 
60 L.Ed. 1218]. 


“We are of the view that the initia- 
tive and referendum amendment was 
never intended as a means of-so cur- 
tailing and limiting the constitutional 
power of the state Legislature, but 81. 
was intended to preserve to the people | W. 17, 
a greater share of, and control over, Becker, 


tution under 


N.D. 614. 
Titus, 


44 N.D. 614. 
Exercise by: 


53 N.D. 


STATUTES 


Amendments to federal consti- 
initiative and referen- 
dum see infra § 249. 

State v. Olson, 176 N.W, 528, 44 
See City of Kalamazoo v. 85. 
175 N.W. 480, 208 Mich. 252 
(except as reserved by initiative and 
referendum proceedings, 
tive power of the state is the legis- 


State v. Olson, 176 N.W. 528, 


ee eiattve assembly see infra §§ 235, 


People see infra §§ 232, 234. 


Baird v. ahi County, 205 N. 
40. 
(Mo.) 240 S.W. 229 (Const. 


[§§ 230-231 


the polls.8° Such a provision in a state constitution 
does not alter or affect the principle that it is the 
fundamental purpose of legislation to speak the 
legislative will.§! Constitutional limitations and 
restrictions imposed upon the legislature are ob- 
_ligatory upon the people when legislating by the 
initiatory method.’?. As elsewhere shown, state con- 
stitutional provisions permitting initiative and ref- 
erendum are not violative of the federal. constitu- 
tion.** 
Mandatory and self-executing. As a general rule 
constitutional provisions for the initiative and ref- 
erendum will be construed as mandatory** and self- 
executing.§®"* 


Construction.** Canons or rules of construction 
apply.87 Such provisions should be liberally con- 
strued;8* and any doubt should be resolved in fa- 
vor of the exercise of this right by the people.*® 
The exercise by the people of the power thus re- 
served will not be interfered with except upon a 
clear showing of a violation of the law,®° but the 
rule that such provisions will not be so construed 
that the real intention of a referendum petition 
may not be defeated by a mere technicality®! will 
not extend to permission of substantial violations 
of constitutional requirements.°* A provision in 


ical and mere technical errors shall be 
disregarded”’). 


Mandatory and directory provisions 
generally, see Constitutional Law §§ 
—152. 


Thompson v. Vaughan, 159 N. 
W. 65, 192 Mich. 512; State v. Ams- 
berry, 177-N.W. 179, 178 N.W. 822, 104 
Neb. 273; Barkley v. Pool, 169 N.W. 
730, 102 Neb. 799; State v. Parrault, 
(N.M.) 283 P. 902. But see Simpson 
Ve. Hill; 2636 Ps 635, 128 OER 2695 Foe 
A.L.R. 706 (where Const. art 5 § 3 
was said to be not self-executing) ; 
State v. Burkhart, 183 N.W. 870, 44 S. 
D. 285 (holding that Const. art 3 § 1, 
reserving referendum, is not self- 
executing as it does not provide a 
means to make it effectual). 


Self-executing provisions generally 
see Constitutional Law §§ 106-144. 


86. Construction of constitutional 


the legisla- 


See State v. 


the legislative power, but without tak- 
ing away from any other constitution- 
al department any of itS powers, ex- 
cepting the veto power of the state 
executive.” State v. Whisman, supra. 


68. State v. Whisman, supra. 

69. State v. Whisman, supra, 

70. See Moulton yv. Scully, 89 A. 
944, 111 Me. 428, 448. See also In re 


Opinion of the Justices, (Me.) 138 A. 
849. 


71. Baird v. Burke County, 205 N. 
W. 17, 53 N.D. 140. 


72. Alabam’s Freight Co. v. Hunt, 
242 P. 658, 29 Ariz. 419. See also infra 
§ 300 et seq. 


73. Norris v.: Cross, 
25) OK. 287: 
74. Norris v. Cross, supra. 


75. Alabam’s Freight Co. v. Hunt, 
242 P. 658, 29 Ariz. 419. But see infra 
§ 243 text and note 82. 


Operation and effect generally see 
infra §§ 303, 304. 


76. In re Opinion of the Justices, 
(Me.) 107 A. 673, 675. 


77. \ Beall vy. State, 103 A. 99, 131 


105 P, 1000, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


art 4 § 57, providing for referendum, 
was not foreign to the spirit of the 
constitution, which previously con- 
tained many restrictions on the legis- 
lative power). 


82. Hammond Lumber Co. v. 
Moore, 286 P. 504, 104 Cal.App. 528. 


[a] That Land Title Law was 
adopted by initiative did not remove 
it from constitutional restrictions. 
Hammond Lumber Co. vy. Moore, 286 P. 
504, 104 Cal. 528. ‘s 


83. See Constitutional Law § 374. 


84. In re Opinion of the Justices, 
171 N.E. 294, 271 Mass. 582, 69 A.L.R. 
388; Brooks vy. Secretary of Common- 
wealth, 153 N.E. 322, 259 Mass. 91; 
Thompson y, Vaughan, 159 N.W. 65, 
192 Mich. 512. But see In re State 
Question No, 188, 244 P. 801, 802, 114 
Okl. 285 (in amplifying constitutional 
provisions for initiative and referend- 
um, the legislature nas laid down in 
Comp. St. [1921] e¢ 50 code for ap- 
plication and operation of initiative 
and referendum and in § 6652 has 
said: “The procedure herein pre- 
scribed is not mandatory, but if sub- 
stantially followed will be sufficient. 
If the end aimed at can be attained 
and procedure shall be sustained, cler- 


provisions generally see Constitution- 
al Law §§ 35-233. 


87. State v. Erickson, 244 P. 287, 
75 Mont, 429. 


88. Ark.—Grant v. Hardage, 153 S. 
W. 826, 106 Ark. 506. 


Cal.—Lamm v. McLaren, 153 P. 985, 
28 Cal.App. 632. 


Mich.—Thompson v. Vaughan, 159 
N.W. 65, 192 Mich. 512. 


Ohio.—Peifer v. Graves, 
529, 88 OhioSt. 473. 


Or.—State v. Mack, 292 P. 306, 134 
Or675 


S.D.—O’Brien v. Pyle, 214 N.W. 623, 
51 S.D. 385. 


89. Othus v. Kozer, 248 P. 146, 119 
Or. 101. But see infra § 245 text and 
pete 99; infra § 250 text and note 


90. Lamm v. McLaren, 153 P. 985, 
28 Cal.App. 632. 


91. O’Brien v. Pyle, 214 N.wW. 
51 S.D. 385. o ek 


pera aes Wat 153 P. 985, 
al. App. : "Brien v. Pyle, 
N.W. 623, 51 S')D. 385. gee 


104 N.E. 


- Son y ag 
Re 7 


m: 


§§ 231-234] 


the constitution to the effect that “this section shall 
not be construed to deprive any member of the leg- 
islative assembly of the right to introduce any 
measure” means except such measures which, if 
adopted, would interfere with or defeat the rights 
granted in the section granting the right of initia- 
tive and referendum.®? 


[§ 232] D. Exercise of Powers under Initiative 
and Referendum®‘—l. Powers of People—a. In 
General. In the exercise of the power of initiative 
or the right of referendum, it is necessary that the 
provisions of the constitution be adhered to.9> Hy- 
ery safeguard against fraudulent exercise of initia- 
tive and referendum is required to be carefully 
maintained.?® 


‘[§ 233] b. Under Initiative. Through the initia- 
tive the people are a coordinate legislative body? 
with coextensive legislative power,®* exercising the 
same power of sovereignty in passing upon measures 
as that exercised.by the legislature in passing laws.°® 
Statutes enacted by the people directly under the 
initiative are of equal dignity with those passed 
by the legislature,t for the result is the same in 
either case.2 Although the constitutionality of an 
initiative enactment is prima facie presumed,*® when 
acting as a legislative body the people can no more 


93. State v. Becker, (Mo.) 240 S.W. 4. 
2295 wo a 


“Section 57, art.. 4, Const. Mo. 


STATUTES 


State v. Stewart, 161 P. 309, 53 
Mont. 18; Simpson v. Hill, 263 P. 635, 
128 Okl. 269, 56 A.L.R. 706. 
v. Shaw, 281 P. 776, 139 Okl. 165 (ini- 
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transgress the constitution than can the legislative 
assembly;* nor can the submission of. an initiated 
measure be enjoined® on the ground that the pro- 
posed law is unconstitutional any more than can 
a bill proposed by the legislature be enjoined on 
such ground. As between localities and the state 
at large, there may be no distinction in respect of 
the right to propose laws,’ or limitation as to the 
character of legislation that may be proposed.® It 
is not accurate to refer to the approval by the vot- 
ers of a law proposed by initiation as “the passage 
of the act,”® but it is not fatal in a constitutional 
sense.*° A constitutional provision for direct leg- 
islation gives no right to propose a preamble, or 
declaration of purpose, to a proposed law.!1 An 
emergency clause?” as a part of a law to be enacted 
by the people is surplusage.1* The general rule 
requiring presentation of enactments to the execu- 
tive for his approval or disapproval!‘ does not apply 
to initiative legislation.1® 


[§ 234] c. Under Referendum. There can be no 
valid referendum of any enacted law except pur- 
suant to constitutional authority.1° By the refer- 
endum the people are a coordinate branch of the 
legislative body,'? with coextensive power.'® How- 
ever, the referendum power of the people is a neg- 


fund, was held to be legislation, not 
mere preamble). 


See Dyer| 49. See infra §§ 245, 246. 


Faw cannot be otherwise construed 
unless it be held that the powers re- 
served are incomplete and, hence, sub- 
ject to be nullified at any stage of the 
proceeding, before the people, who 
have invoked the right of reference, 
have been afforded an opportunity to 
fully exercise the same.” State v. 
Becker, supra. 


94. Distributions of governmental 
powers and functions under initiative 
and referendum ‘see Constitutional 
Law § 374. d 


95. Ralls v. Wyand, 138 P. 158, 160, 
164, 40 Okl. 323, 340 (“The powers of 
the initiative and the referendum re- 
served to the people occupy a promi- 
nent place in the Constitution and 
laws of this state, and their act, when 
invoking such powers, should. be 
guarded by the courts, to the end that 
whatever is their due is kept invio- 
late’). 


96. Thompson v. Vaughan, 159 N. 
W. 65, 192 Mich. 512. 


97. Baird v. Burke County, 205 N. 
Welt, 50ND. 140; 


~ 98. State v. Osborn, 143 P. 117, 16 
Ariz. 247 (the power of the people to 
legislate is as great as the power of 
the legislature to legislate); State v. 


Stewart, 187 P. 641, 57 Mont. 144. 


99. State v. Hinkle, 286 P. 839, 156 
Wash. 289. 


Delegation of legislative power un- 
der initiative and referéndum see Con- 
stitutional Law § 374. 


1. State v. Erickson, 244 P. 287, 
75 Mont. 429. 


2. State v. Stewart, 161 P. 309, 53 
Mont. 18; Baird v. Burke County, 205 
N.W. 17, 53 N.D. 140. 


[a] Statute represents will, pur- 
pose or intention of the lawmaker, be 
the lawmaker the legislature, or the 
people through the initiative. Baird 
ae Burke County, 205 N.W. 17, 53 N.D. 


3. See Constitutional Law § 221. 


tiative petition, empowering legisla- 
ture to convene itself for impeach- 
ment purposes, if anything, held legis- 
lative act, not constitutional amend- 
ment,.for lack of requisite number of 
signers [Initiative Petition No. 79; 
Gonst:art;_5,°$ 21). : 


5. Injunctions see infra § 295 et 
seq. 


6. State v. Osborn, 143 P. 117, 16 
Ariz. 247. 


7. Hodges v. Dawdy, 149 S.W. 656, 
104 Ark. 583; Galvin v. Contra Costa 
County, 235 P. 450, 195 Cal. 686 (pro- 
vision for exercise of initiative 
by local divisions of state government 
did not reserve to people of particular 
localities a greater right to initiate 
local legislation or give other and 
greater powers in that regard than 
those possessed by people of the state 
at large, or provide or permit a differ- 
ent method for the exercise of such 
powers from that provided for with 
respect to enactment by that means 
of state legislation). 


[a] Words “each municipality and 
county” are mere surplusage unless 
treated as words of emphasis, and do 
not confer power upon the voters of 
a municipality or county to initiate 
legislation. Hodges v. Dawdy, i49 S. 
W. 656, 104 Ark. 583. 


8 Hammett v. Hodges, 149 S.W. 
667,104 Ark. 510. 


9. Horton v. Atty.-Gen., 
169 N.B. 552. 


“Passage” supra §§ 73, 74. 
10. Horton v. Atty.-Gen., supra. 


11. State v. ‘Thurston County 
Super. Ct., 159 P..92, 92 Wash. 16., See 
State v. Thurston County Super. Ct., 
159 P. 101, 162 P. 360, 92 Wash. 44 (a 
portion of the preamble of a proposed 
act, initiated under Const. art 2 § 1, 
amending the Workmen’s Compensa- 
tion Act, so as to include surgical and 
hospital treatment of injured em- 
ployees at the expense of the indus- 
tries to be paid for out of the accident 


(Mass.) 


13. State v. Polley, 139 N.W. 118, 
30 S.D. 528. 


14. See supra § 102. 


15. State v. Pacific States Tel., ete., 
Co., 99 P. 427, 53 Or. 162 [error dism 
32° S.Ct. 224, 223 U.S. 118, 56 1.ma: 
aeale State v. Kline, 93 P. 237, 50 Or. 


16. State v. Mack, 292 P. 306, 134 
Or. 67. 


17. Baird v. Burke County, 205 N. 
W. 17, 53 N.D. 140; State v. Slusher, 
248 P. 358, 119 Or. 141; State v. Polley, 
127 N.W. 848, 26 S.D. 5; State v. 
Howell, 181 P. 920, 107 Wash. 167. 


[a] “Gegislature’ (1) as used in 
Const. U. S. art 1 § 4, providing time, 
place, and manner of holding elec- 
tions for senators and representatives 
shall be prescribed in eaeh state by 
the state legislature, but that con- 
gress may make or alter such regula- 
tions does not mean simply the mem- 
bers who compose the legislature, but 
refers to the lawmaking body, or 
power of the state as established by 
the state constitution, which in this - 
state under the referendum, Const. art 
3 § 1, ineludes the people. State v. 
Polley, 127 N.W. 848, 26 S.D.5. (2) 
In U. S. Const. art 5, relating to rati- 
fication of amendments to the federal 
constitution, the word “legislatures” 
has reference to the legislative au- 
thority in all its branches including 
the people under a referendum in a 
state constitution. State v. Howell, 
181 P. 920, 107 Wash. 167. 


18. State v. Stewart, 187 P. 641, 
643, 57 Mont, 144. 


“Prior to the adoption of the initia- 
tive and referendum amendment to 
our Constitution, the people of the 
state, in'-whom, originally, all power 
is vested, had delegated to their repre- 
sentatives, the legislative body, the 
exclusive authority to make laws for 
the government of the state, subject 
only . to the exercise of the 
executive veto. By the adoption of 
the amendment the people did more 
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ative power?® through which appeal may be taken 
directly to the people from an affirmative action by 
their representatives.?° Unless it falls within one 
of the classes excepted by the constitution,?! any 
act or law enacted by the legislature, whether by 
resolution or bill, on the part of a state legislature 
is a sufficient expression of the legislative will?? 
and may, under the referendum provision, be sub- 
mitted for approval or rejection by the people;?* 
but it has been held that this power does not au- 
thorize the people to pass upon mere legislative 
resolutions,?* memorials, and the like,?® as distin- 
guished from legislative enactments strictly speak- 
ing.?® The legislature cannot deprive the people 
of this constitutional right to have laws referred 
to them,?7 or defeat such rights by a subsequent 
repeal of an act and its substantial enactment in 
another statute.?® If the result of striking a clause, 
section, or part of a statute through referendum re- 
moves the inducement therefrom so that the remain- 
der is a substantial departure from the legislative 
purpose,”?° and effects an object foreign to, and not 
within the contemplation of, the lawmaking body 
when the law was passed,®° the entire statute falls.?1 
A constitutional provision that “the veto power 
of the governor shall not extend to measures re- 
ferred to the people” is confined to measures which 


than recall that exclusive authority, 


STATUTES 


27. Gaster v. 


the legislature may refer,?? and does not apply to 
acts upon which a referendum may be invoked by 
petition.?3 

[§ 235] 2. Power of Legislature To Enact Laws 
—a. In General. Under the initiative and referen- 
dum the power of the legislature to enact laws is 
not lessened,?+ as it is a codrdinate legislative 
body with the people;?® but the legislative power 
to deal with the subject matter of a measure is 
suspended by a referendum petition thereon until 
after approval of the people at the referendum elec- 
tion,?® and the legislature cannot deprive the voters 
of the right to have referred to them any law passed 
by the legislature,** except a law that was except- 
ed by the terms of the initiative and referendum 
provision of the constitution.*® Notwithstanding 
the fact, as elsewhere shown, the legislative assem- 
bly may, even in the absence of a referendum pro- 
vision of the character here under consideration, 
enact a statute which by its terms shall take effect 
only upon an affirmative vote of the people to be 
affected,®® it seems that, except when authorized 
by organic law*® to do so,‘ the legislative assem- 
bly cannot submit an unconditional statute com- 
plete in itself to the voters of the entire state for 
their approval or rejection.*2 An act merely con- 
taining a provision for its submission to the people, 


Dermott-Collins , 1118, 14 Ariz. 458, 44 L.R.A.N.S. 468 


a 


[§§ 284-235 


and reserve to themselves the power 
to propose laws, and to accept or re- 
ject them at the polls, on any subject, 
Save those subjects enumerated in the 
excepting clauses contained in the 
amendment. Thereafter, on those 
subjects not excepted, either the peo- 
ple or the Legislature may act at will 
—their power is coextensive; when an 
act is passed by either method, it be- 
comes the law of the state, no more 
and no less.” State v. Stewart, supra. 


19. Baird v. Burke County, 205 N. 
W. 17, 53 N.D. 140. 


20. Baird v. Burke County, supra. 
21. See infra §§ 243-252. 


22. State v. Howell, 181 P. 920, 107 
Wash, 167. 


23. Allen v. State, 130 P. 1114, 
14 Ariz. 458, 44 L.R.A.N.S. 468; Beall 
v. State, 103 A. 99, 131 Md. 669; 


Hodges v. Snyder, 178 N.W. 575, 43 
S.D. 166; State v. Howell, 181 P. 920, 
107 Wash. 167. 


[a] Right to pass upon measures 
enacted by legislature is emphasized 
as power reserved, and the terms of 

_the amendment reserving this power 
imply in the strongest possible way 
that the intention of the people was 
to reserve a right to review every act 
of the legislature which might affect 
their civil rights, or limit or extend 
their political liberties. State v. 
Howell, 181 P. 920, 107 Wash. 167. 


24. Hopping v. Richmond, 150 P. 
977, 170 Cal. 605; Herbring v. Brown, 
180 P. 328, 92 Or. 176. But see infra § 
249 text and note 21. 


Resolutions ratifying proposed 
amendments to federal constitution 
excepted see infra § 249. 


25. Herbring v. Brown, 180 P. 328, 
S2FOry 176! 


26. “Memorial” 40 C. J. p 631. 
“Resolution” 54 C. J. p 720. 


“Resolution” distinguished from 
“law” see Law § 34. 


Road Impr. Dist., 248 S.W. 2, 3, 156 
Ark. 507 (‘Until the expiration of 
such time [ninety days after final ad- 
journment of legislature], the voters 
under the referendum clause of the 
Constitution had the power to refer 
the act to the people as a whole for 
approval or rejection at the next gen- 
eral election’’). 


son State v. Becker, (Mo.) 240 S.W. 


[a] Beason for rule.—‘“To place 
the seal of judicial approval upon 
such legislative action would, in ef- 
fect, render the constitutional pro- 
vision concerning the initiative and 
referendum nugatory and, as a conse- 
quence, its adoption a vain and foolish 
thing.” State v. Becker, (Mo.) 240 S. 
W. 229, 2381. 


areee generally see infra §§ 305, 


29. Baird v. Burke County, 205 N. 
W. 17, 53 N.D. 140. 


30. Baird v. Burke County, supra. 
31. Baird v. Burke County, supra. 
82. See infra § 235. 


33. Kadderly v. Portland, 74 P. 710, 
44 Or. 118 [den reh 75 P. 222] (“The 
Governor is required . . . to ex- 
ercise his veto power, if at all, with- 
in five days after the act shall have 
been presented to him, unless the 
general adjournment of the Legisla- 
ture shall prevent its return within 
that time, in which case he shall ex- 
ercise his right within five days after 
the adjournment. He must necessa- 
rily act, therefore, before the time ex- 
pires within which a referendum by 
petition on any act of the Legislature 
may be invoked, and before it can be 
eet whether it will be invoked or 
not’). 


Veto power generally see supra § 
101 et seq. 


34. State v. Osborn, 143 P. 117, 16 
Ariz. 247; State v. Allen, 130 P. 1114, 


(‘In this state the Legislature and the 
people constitute the lawmaking pow- 
er’); Baird v. Burke County, 205 N. 
W. 17, 53 N.D. 140. 


[a] In Oregon the legislative as- 
sembly, when not interdicted by 
amendments to the Organic Act of the 
state, is a law-making power with co- 
ordinate authority with the people, 
when the latter exercise the initiative 
power which they _have_ reserved. 
Hall y. Dunn, 97 P. 811, 52 Or. 475, 25 
L.R.A.N:S. 193. < 


85. See supra §§ 233, 234. 
36. See infra § 301. 


37. Gaster Vv. Dermott-Collins 
Road Impr. Dist., 248 S.W. 2, 156 Ark. 
507; Pierson v. Cady, 86 A. 167, 84 
N.J.Law 54. 


_ ta] Thus the legislature cannot, 
in legislation that relies for its be- 
coming effective upon a popular vote, 
(see Constitutional Law §§ 365-373) 
deprive certain counties because of 
their population, the same right that 
is conceded to other counties. Pier- 


a v. Cady, 86 A. 167, 84 N.J.Law 


38. See infra §§ 237-262. 
39. See Constitutional Law 8§ 365— 


40. See constitutional provisions. 


41. State v. Boyer, 165 P. 587, 84 
Or. 513; State vy. Olcutt, 67 Or. 214, 
135 P. 95; Libby v. Olcott, 134 P. 
13, 66 Or. 124. 


[a] _In Illinois Const. art 4 § 22, 
prohibiting special legislation where 
a general law can be made applicable, 
is addressed to the discretion of the 
legislature, and is not reviewable in 
the courts, ‘hence a special act for the 
submission of a measure to the vote 
of the people is valid, although there 
is no general statute upon the same 
subject. Peo. v. La Salle Trust, ete., 
Bank, 110 N.E. 38, 269 Ill. 518. 


42. U. 8S. v. Northern Commercial 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Se 
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§§ 235-237] 


is not required to be submitted when the legisla- 
ture did not, in fact, direct that it be submitted.4? 


[§ 236] b. In Aid of Initiative and Referendum. 
Although constitutional provisions for the referen- 
dum are self-executing,‘* the legislature has the 
power to pass reasonable legislation to facilitate 
their operation,*® and, while such legislation must 
_be construed in connection with constitutional pro- 
visions,*® it must be such as frees the operation of 
constitutional provisions from destruction or hin- 
drance,** and if it unreasonably obstructs the ref- 
erendum it is unconstitutional.*s When the peo- 
ple of a certain territory vote into operation man- 
dates and provisions of laws not theretofore op- 
erating in such territory, the punitive provisions of 
such laws cannot be made more severe by an act 
of the legislature, unless the act is also adopted by 
the citizens;*® but it has been held that an act of 
the legislature making the possession of a still a 
felony is not unconstitutional as being in conflict 
with a referendum statute making possession of 
property designed to manufacture liquor a misde- 

meanor.®° 


Fines and penalties. To safeguard against fraud 
or forgery, the legislature may enact statutes pro- 


Co., 6 Alaska 94. See also Constitu- 


STATUTES 


berry, 177 N.W. 179, 178 N.W. 822, 104 


[59 C.J.] 689 


viding for the penalizing®™! or punishing®? certain 
persons for the doing or failure to do some act 
in connection with the exercise of the initiative or 
referendum. 


Mandatory or directory operation. Statutes 
passed in aid of constitutional provisions for initia- 
tive and referendum are mandatory as to officials 
upon whom duties are enjoined,®? and compliance 
with such statutes may be compelled by the proper 
eourt;°* but such statutes are directory only as to 
the rights of the people.®® 


Construction of statutes. Statutes enacted to car- 
ry constitutional provisions into effect should re- 
ceive liberal construction.®* In determining suffi- 
ciency of legislation to render referendum effective, 
the court considers only whether something indis- 
pensable to such exercise is lacking.*? 


[§ 237] E. Matters Subject or Not Subject to 
Initiative—1. Appropriation Measures.° In some 
states there are constitutional provisions expressly 
declaring that the right of initiative shall not ex- 
tend to the making of appropriations in that man- 
ner;°® such provisions are mandatory, and appro- 
priations cannot be made the subject of an initiative 


[b] In Arizona, under Const. art 


tional Law §§ 365-374. 


[a] Thus an act of the legislature 
ef Alaska submitting to referendum 
the question of whether the people 
were in favor of a general eight hour 
day for wage-earners and salary earn- 
ers, and which was passed by the 
legislature, after an affirmative vote 
by the people, as an act approved by 


a majority of the voters, such a sub- | 


mission by the legislature not being 
authorized by the organic law creat- 
ing, the legislature, nor by any act of 
congress, was unconstitutional, null, 
and void. U.S. v. Northern Commer- 
cial Co., 6 Alaska 94. 


43. Boyd v. Olcott, 202 P. 431, 102 
Or. 327. 


[a] Thus, where a statute contain- 
ed a provision for its submission to 
the people, but the legislature did not 
direct that it be submitted, and treat- 
ed the provision as a superfiuity, and 
the statute contained nothing requir- 
ing its submission, it was not neces- 
sary to submit it. Boyd v. Olcott, 202 
P. 431, 102 Or. 327. 


44. See supra § 231. 


45. State v. Amsberry, 177 N.W. 
179, 178 N.W. 822, 104 Neb. 273; State 
v. Perrault, 283 P. 902, 34 N.M. 438; 
State v. Burkhart, 183 N.W. 870, 44 
8.D. 285; State v. Thurgton County 
Super. Ct., 143 P. 461, 81 Wash. 623; 
State v. Howell, 138 P. 286, 77 Wash. 
651. 

[a] Itis within exclusive province 
of legislature (1) to determine what 
Jaws are necessary for the effective 
exercise of the referendum. State v. 
Perrault, 283 P. 902, 34 N.M. 438. (2) 
Under initiative and referendum 
amendment to the constitution, the 
legislature has the power to fix a rea- 
sonable limit of time within which, 
prior to the election of proposed 
measures, petitions may be filed, and 
signatures secured. State v. Howell, 
138 P. 286, 77 Wash. 651. 


[b] Legislation to prevent fraud 
or to make the purpose of a proposed 
law more intelligible is not objection- 
able as not facilitating the operation 
of the referendum. State vy. Ams- 


Neb. 273. 


[c] In New York, “ever since the 
referendum has found recognition in 
the political systern of this state it 


has been the policy of the legislature 


to deal with it directly and in express 
terms, and not delegate the right to 
adopt it to inferior legislative bodies.” 
Mills v. Sweeney, 114 N.E. 65, 219 N.Y. 
213, 217. 


Legislature as having power to con- 
fer and regulate initiative and refer- 
endum with respect to municipal cor- 
porations see Municipal Corporations 


§ 948 


46. Campbell v. Eugene, 240 P. 418, 
116 Or. 264. 


[a] Constitutional provisions par- 
amount to statutes.—Const. art 4 § la, 
art 11 a, providing for initiative and 
referendum is paramount to L. §8§ 
4105, 4106, 4109, providing for carry- 
ing constitution into effect, and con- 
trols such legislative enactments, and 
must be construed in connection with 
constitutional provisions. Campbell 
v. Eugene, 240 P. 418, 116 Or. 264.° 


Cross references: 


Conditions precedent to exercise of 
power under initiative and referen- 
dum by municipal corporation see 
Municipal Corporations § 955. 


Source of power exercised under ini- 
tiative and referendum by munici- 
pal corporation see Municipal Cor- 
porations § 948. 


47.’ State v. Amsberry, 177 N.W. 
179, 178 N.W. 822, 104 Neb. 273. 


48. State v. Amsberry, supra. 

49. Ex p. Ash, 269 S.W. 435, 99 
Tex.Cr-272. 

[a] Thus, where the voters of a 


certain territory determined at an 
election that cattle should not be al- 
lowed to run at large, there being 
at that time no penal statute fixing 
a punishment for a violation of the 
law, a subsequent legislative enact- 
ment of a penal statute would have no 
operation in such a district when the 
election was held prior to the adop- 
tion of such a statute. Ex p. Ash, 
269 S.W. 435, 99 Tex.Cr. 272. 


4 § 1 subd: 6, which, prior to its 
amendment in 1914, prohibited the 
veto of initiated or referred meas- 
ures, and subd 14, providing that such 
section should not deprive the legis- 
lature of the right to enact any meas- 
ure, it might pass any act within its 
power, although it altered, amended 
or repealed any initiated or referred 
measure. Willard v. Hubbs, 248 P. 
32, 30 Ariz. 417. 


50. Peo. v. Huntsman, 281 P. 100, 
101 Cal.App. 7. 


Amendatory power of the legisla- 
ture see infra § 305. 


51. See statutory provisions. 


[a] Laws imposing penalties 
against signers and circulators of pe- 
titions and local certifying officers, 
are intended to be safeguards against 
fraud and forgery in the exercise of 
the initiative, except so far as the 
legislature has provided for correc- 
tion of erroneous rulings and deci- 
sions by officers having to do with 
the execution of the law. State v. 
Thurston County Super. Ct., 143 P. 
461, 81 Wash. 623. 


52. See statutory provisions. | 


[a] May constitute a crime to sign 
a petition more than once. See L. 
(1920) § 7202. State v. Olcott, 135 
P7902; 6% Or, 214° 


[b] Willful suppression of peti- 
téon.—Com. vy. Littleton, 157 N.E. 587, 
260 Mass. 423 (criminal offense). 


53. State v. Carter, 165 S.W. 773, 
257 Mo. 52; Norris vy. Cross, 105 P. 
1000, 25 Okl. 287. 


54. Thompson v. Vaughan, 159 N. 
W. 65,-192 Mich. 512; State v. Car- 
ter, 165 S.W. 773, 257 Mo. 52. 


55. State v. Carter, supra; Norris 
v. Cross, 105 P.; 1000, 25 Ol. 287. 


56. State v. Mack, 292 P. 306, 134 
Ors 6% 

57. State v. Perrault, 2838 P. 902, 34 
N.M. 438. 


58. Subject to referendum see in- 
fra § 250. 


59. See constitutional provisions. 
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petition ;®° but such provisions have been held not 
to prevent the enactment by the initiative of meas- 
ures providing for the ereation of a special fund 
in a prescribed manner and for the disposition of 
the fund thus established without the enactment of 
any auxiliary legislation as a condition precedent 
to such distribution,®! or for the levy of a tax, and 
authorizing the legislature to appropriate the funds 
thus obtained for designated purposes.®? An ini- 
tiative measure providing for the issuance and sale 
of bonds and application of the proceeds to the 
construction and repair of buildings under the con- 
trol of the state board of education is not an appro- 
priation act;** and an act creating a board of os- 
teopathic examiners could be made the subject of 
initiative legislation,®* although it contained a pro- 
vision for the collection of fees by the board, which 
were to be deposited in the state treasury for the 
purpose of defraying the costs of maintaining such 
-board.®® 


[§ 238] 2. Convening Legislature. Where the 
convening of the legislature in extraordinary ses- 
sion is, under the constitution, a purely executive 
function,®* an initiative act, purporting td give the 
legislature power to convene itself, was held, if any- 
thing, to be a legislative act,°7 and even if regu- 
larly and formally passed as such, it can have no 
force and effect.®® 


[§ 239] 3. Legislative Reapportionment.°® The 
right to initiate legislation looking toward the leg- 
islative reapportionment of the state comes within 
the constitutional reservation of the initiative to 
the people.*°® 

[§ 240] 4. Religion. In some jurisdictions’! no 
measures that relate to religion,’? or religious prac- 


60. State v. Dixon, 195 P. 841, 59] Wash. 289. 
Mont, 58. 71. 
[a] Reason for rule.—This right} 48 subd 2 § 3. 
is obviously excepted from the initia- 72 
tive powers of the people because of 


STATUTES 


See Mass. Const. Amendm. art 


Anderson v. Secretary of Com- 


[§§ 237-244 


tices™® can be made the subject of an initiative pe- 
tition. 

[§ 241] 5. State Prohibition.74 Where no dis- 
tinction is made as to the character of legislation 
that may be proposed. by an initiative petition a 
proposed act for state-wide prohibition properly 
can be submitted.’ 


[§ 242] 6. Taxation.7* It has been held that the 
voters of a county cannot initiate and adopt a law 
authorizing the county court to levy a tax in the 
absence of an enabling act passed by the legisla- 
ture, or the people of the state as a whole;*’ but 
it has been held that a measure changing the rate 
of taxation could be initiated."® 


[§ 243] F. Matters Subject or Not Subject to 
Referendum—1l. In General. As a general rule all 
legislative matters in which the voters have an 
interest are subject to the referendum unless they 
are especially excepted.*® The insertion of an ex- 
ception in a state constitution specifying things not 
reserved for review by the people under the refer- 
endum is an expression, within sound rules of con- 
struction, of a reservation to pass upon all things 
not so specified.£° This legislative power of the 
people applies to acts passed in a special session®? 
and in some cases to laws which have already be- 
come operative.’? Exceptions to the right of refer- 
endum should be strictly, but reasonably construed, *? 
and should not be denied the people unless the act 
in question is plainly included in one of the ex- 
cepted classes.®* 


[§ 244] 2. Affecting Particular Localities. Pro- 


‘visions for a referendum may apply to local legis- 


lation.8®> Thus referendum may be had upon ap- 


80. State vy. Howell, 181 P. 920, 107 
Wash, 167. 


[a] Construction and application 
of rule.—Language of Const. art 2 § 
1d, expressly enumérating exceptions 


the impossibility of their knowing the 
funds available for appropriation. 
State v. Dixon, 195 P. 841, 59 Mont. 
58. 


61. Horton y. Attorney General, 
(Mass.) 169 N.E. 552; State v. Dixon, 
195 P. 841, 59 Mont. 58. 


62. State v. Erickson, 244 P. 287, 
75 Mont. 429. 


63. State v. Dixon, 195 P. 841, 59 
Mont. 58. 


64 State Bd. of Osteopathic Ex- 
aminers v. Riley, 218 P. 1018, 192 Cal, 
158. 


65. State Bd. of Osteopathic Ex- 
aminers v. Riley, supra (there is no 
merit in the contention that the pro- 
vision of the act providing for col- 
lection of fees and the deposit there- 
of in the state treasury is an appro- 
priation, and such collections and de- 
posits are merely an incident to the 
main object). 


66. See constitutional provisions. 


67. Dyer v. Shaw, 281 P. 776, 139 
Okl. 165. 


68. Dyer v. Shaw, supra; Simpson 
v. Hill, 263 P. 635, 128 Okl. 269, 56 
A.L.R. 706. 


' 69. Subject to referendum see in- 
fra § 248. 


70. State v. Hinkle, 286 P. 839, 156 


mca WeetLhy 151 N.E. 378, 255 Mass. 


73. Anderson vy. Secretary of Com- 
monwealth, supra, 


5 Len National prohibition see infra 


75. Hammett v. Hodges, 149 S.W. 
667, 104 Ark. 510 (provisions of Acts 
[1911] p 582, providing for the car- 
rying into effect of the initiative 
and referendum, that the act shall 
not be construed to allow the initia- 
tion of any measure to set aside 
or revoke any three-mile petition or- 
der made by county courts, prohibit- 
ing sale of liquor under Kirby Dig. 
§§ 5128-5132, being invalid, so far as 
it may be construed as limiting meas- 
ures that may be proposed). 


76. Subject to referendum see in- 
fra § 251. 


77. Carriker v. Lake County, 171 
Piv407 el73i iP. b7 85 89 Ore 240: 


[a] County jackrabbit bounty tax. 
—Voters of a county could not, upon 
petition and election, adopt a law au- 
thorizing county court to levy a tax 
in order to pay a bounty on jackrab- 
bits, in the absence of an enabling 
act. Carriker v. Lake County, 171 P. 
407, 173 P. 578, 89 Or. 240. 


"78. State y. Erickson, 244 P, 2 
75 Mont. 529. oy 


79. See infra §§ 244-252. 


to the people’s right of referendum 
on acts of the general assembly must 
be construed and applied with refer- 
ence to the rule that exceptions to 
the operation of laws should receive 
strict but reasonable construction. 
Sheva Forney, 141 N.E. 16, 108 Ohio 


81. State vy. Olson, 176 N.W. 528, 
44 N.D. 614. 


Limitation of legislative 
delegated to people under 
and referendum 
Law § 374. 


82. State v. Jackson, 81 So. 1, 119 
Miss. 727. See In re Interrogatories 
by the Governor, 181 P. 197, 66 Colo. 
319, 7 A.L.R. 526 (in the absence of 
the so-called safety clause [Const. art 
5 § 1, as amended by adoption of ini- 
tiative and referendum], all acts of 
the general assembly, although they 
carry the emergency clause [art 5 § 
19], declaring that they shall take 
effect from and after their passage, 
are still subject to referendum). But 
see infra 300 text and note 87. 


83. State v. Forney, 141 N.E. 16, 
108 OhioSt. 463. 


84. State v. Forney, supra. 


85. Ark.—Thompson y. State, 2 
S.W. 608, 151 Ark. 369. ; ne 


Cal. Fresno County vy. Brix Est. 
Co., 226 P. 77, 194 Cal. 85. 


owers 
tiative 
see Constitutional 


r For later cases, developments and changes in the law see Annotations, same title and section number. 
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plication by the voters of an incorporated port to 
a special law amending the charter or acts of in- 
corporation of the port;8* but an act which provided 
for substituted compensation for land taken from 
a railroad was not invalid as a local act requiring 
local legislation,’ and acts, one prohibiting the 
diversion of revenues of cities of a certain class,8® 
and the other which consolidated justice courts in 
cities of more than a certain population, because 
such act was applicable to but one city,’® were 
held not to be subject to a referendum. 


[§ 245] 3. Emergencies Calling 
Relief—a. In General. 


Mich.—Mulloy vy. Wayne County, 
225 N.W. 615, 246 Mich. 632. 


Or.—Rose v: Portland, 162 P. 498, 


82 Or. 541. : 


Tex.—State v. Castleberry, 
App.) 252 S.W. 221. 


[a] County is “district” within the 
constitutional provisions reserving 
initiative and referendum powers to 
legal voters of a “district” as to local 
and special legislation. State v. 
Mack, 292 P. 306, 134 Or. 67. 


[b] Act providing for civil service 
examinations for a county was inval- 
id as a local law, without the ap- 
proval thereof by the voters. Mul- 
loy v. Wayne County, etc., 225 N.W. 
615, 246 Mich. 632. 


[e] Act requiring governor to ap- 
point inspectors of hides in certain 
counties was a locai act within the 
meaning of the constitution, and void 
because it was not submitted to, and 
approved by, a majority of the free- 
holders in the sections affected. 
State v. Castleberry, (Tex.Civ.App.) 
252 S.W. 221. 


[d] Action of county board of su- 
pervisors in turning over to horticul- 
tural commissioner the matter of the 
extermination of ground _ squirrels 
was without effect when taken before 
being submitted to a referendum. 
Fresno County v. Brix Est. Co., 226 P. 
T7, 194 Cal. 85. 


(Civ. 


86. Rose vy. Portland, 162 P. 498, 
82 Or. 541. 
87. Fitzsimmons v. Rogers, 220 N. 


W. 881, 243 Mich. 649. 


88. State v. Howell, 147 P. 1162, 85 
Wash, 281. 


89. Kates v. Reading, 
881, 254 Mich. 158. 


Amendments to local acts without 
referendum see infra § 305. 


Municipal ordinances see Municipal 
Corporations §§ 951-954. 


90. See constitutional provisions. 
see also Municipal Corporations § 953. 


91. State v. Webster Groves Gen- 
eral Sewer Dist. No. 1, (Mo.) 37 S.W. 
(2d) 905. 


92. Jumper v. McCollum, 18 S.W. 
(2d) 359, 179 Ark. 837; Strange v. 
Levy, 107 A. 549, 184 Md. 645; Hodges 
v. Snyder, 178 N.W. 575, 43 S.D. 166; 
State v. Clausen, 148 P. 28, 85 Wash. 
260, Ann.Cas.1916B 810. See also in- 
fra § 246. 


Operation of laws immediately ef- 
fective deferred see infra § 301. 
93% Strange v. Levy, 1 
134 Md. 645; State v. Whisman, 154 
[59 C. J.—34] 


235 N.W. 


Within the exceptions to 
the right of a referendum are legislative acts for 
immediate relief called for by emergencies.?° 
constitutional provision relating to referendum which 


107 A. 549,| 


STATUTES 


subjects.°? 


for Immediate 


A 


N.W. 707, 36 S.D. 260, L.R.A.1917B 1 
{terror dism 36 S.Ct. 449, 241 U.S. 643, 
60 L.Ed. 1218]. 


[a] Legislature only authorized to 
declare emergency in that class of 
measures excepted in referendum 
clause, but as to any measure, law, 
or enactment clearly not within such 
class, the legislature has no power 
or authority to declare an emergency 
by any vote however large, and the 
embodiment of emergency clauses in 
measures clearly not comprehended 
within such exceptions are wholly un- 
warranted and void. State v. Whis- 
man, 154 N.W. 707, 36 S.D. 260, L.R.A. 
1917B 1 [error dism 36 S.Ct. 449, 241 
U.S. 648, 60 L.Ed. 1218]. 


[b] Legislature only authorized to 
declare emergencies “in that class of 
measures specified in the said excep- 
tion to the referendum clause.” State 
v. WhiSman, 154 N.W. 707, 36 S.D. 
260, 274 [error dism 36 S.Ct. 449, 241 
U.S. 643, 60 L.Ed. 1218]. 


94. See cases infra this note: 


[a] In Maryland Acts (1918) e¢ 
205, creating office of president of 
Annapolis Water Works Company 
was not unconstitutional because 
passed to take immediate effect, not- 
withstanding Const. art 16, relating 
to referendum, and § 2, providing that 
no measure, creating an office shall 
be enacted as an emergency law, since 
art 12, in view of § 3 (a), is inappli- 
cable to public local laws for any city 
other than Baltimore. Strange v. 
Levy, 107 A. 549, 134 Md. 645. 


[b] In Missouri the following acts 
have been held not to prevent a ref- 
erendum under Const. art 4 § 57 ex- 
cepting certain acts therefrom: (1) 
Act (L. [1929] p 346), authorizing is- 
suance of bonds for construction of 
state highways. State v. Thompson, 
19 S.W.(2d) 642, 323 Mo. 742. (2) Act 
Nov. 11, 1921 § 26, providing for bond 
issue for payment of bonus to sol- 
diers and sailors. Fahey v. Hack- 
mann, 237 S.W. 752, 291 Mo. 351. (3) 
Act (L. [1921] pp 2338, 234, 231, 204, 
amending Rev. St. [1919] §§ 2688, 
2689, 2143, and repealing c 22 art 9, 
including §§ 2923-2943), selecting one 
township and legislating out of office 
justices and constables and permit- 
ting governor to appoint successors. 
State v. Becker, 233 S.W. 641, 289 Mo. 
660. (4) Income tax reduction meas- 
ure (Rev. St. [1919] § 13112, as 
amended by Acts [1921] Extra Sess. 
p 189). State v. Southwestern Bell 
Telephone Co., 292 S.W. 1037, 316 Mo. 
1008. (5) Workmen’s Compensation 
Act (Act [1919] § 81). State v. Sulli- 
van, 224 S.W. 327, 283 Mo. 546. 


[c] In Montana the rule was ap- 
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would nullify an emergency clause cannot be con- 
strued so as to allow referendum on parts of sub- 
jects covered by a bill, and as inapplicable to other 
However, it is essential that such an 
act should contain a declaration of the wrong it is 
intended to remedy and the need of its becoming 
immediately effective ;°? 
void and unwarranted emergency clause cannot pre- 
vent the filing of a proper referendum petition®* 
or prevent a referendum thereon.®* 


Determination of existence of emergency. While 
the existence of an emergency is primarily for the 
legislature to consider and assert,®® the facts, and 
not superfluous declarations of emergency contained 
in the act, are controlling,®*® and the real character 
of the act®’ and whether it is in substance and ef- 


but the attachment of a 


plied to L. (1919) (Extra Sess.) ec 28, 
amending Primary Election Law, not 
excepted from referendum under 
Const. art 5 § 1, as amended in 1906. 
ae v. Stewart, 187 P. 641, 57 Mont. 


[d] In South Dakota rule was ap- 
plied to: (1) Organization of a con- 
solidated school district (Ll. [1919] 
c 170) because emergency clause at- 
tached did not put it into immediate 
effect as coming within exception of 
Const. art 3 § 1. Hodges v. Snyder, 
178 N.W. 575, 43 S.D. 166. (2) Pri- 
mary Election Law (L. [1911] ec 200). 
as v. Olsen, 137 N.W. 561, 30 S.D. 
57. 


[e] In Washington L. (1929) ¢ 115, 
relating to efficiency, order, and econ- 
omy in administration of government, 
and in effect abolishing state highway 
commission, and substituting direc- 
tor of highways on equality with de- 
partments of state government, is 
Subject to referendum under Const. 
Amendm. 7. State v. Hinkle, 277 P. 
837, 152 Wash. 221. 


Acts affecting particular localities 
see Supra § 244. 


95. Ark.—Jumper v. McCollum, 18 
S.W.(2d) 359, 179 Ark. 837. 


Mont.—State v. Stewart, 187 P, 641, 
57 Mont. 144. 


Or.+-Roy v. Beveridge, 266 P. 230, 
125 Or. 92. 


S.D.—Hodges y. Snyder, 178 N.W. 
575, 43 S.D. 166. 


Wash.—State v. Howell, 147 P. 
any 85 Wash. 294, Ann.Cas.1916B 


96. State v. Stewart, 187 P. 641, 
57 Mont. 144 (declaration that an act 
is necessary for immediate preserva- 
tion of public peace or safety thas no 
more binding force than would the 
declaration in an act that “this act is 
constitutional’). 


fa] Reason for rule.—‘“‘If merely 
attaching the emergency clause would 
put any law into immediate operation 
and prevent a vote thereon under the 
referendum clause, then the Legisla- 
ture could attach the emergency 
clause to any law that could secure 
a two-thirds vote of the Legislature, 
and in that way practically nullify 
the referendum clause in the Consti- 
tution.” Hodges v. Snyder, 178 N.W. 
575, 578, 48 S.D. 166. 


97. State v. Becker, 233 S.W. 641, 
289 Mo. 660; State v. Pyle, 226 N.W. 
280, 55 S.D 269. 


[a] Determination of real charace 
ter of law.—Under Const. art 4 § 57, 
the legislature cannot close the judi- 
cial determination of the real char- 
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fect such a necessity is a question for the courts 
to decide®® subject to the rule that, in case of doubt, 
the legislative will shall be given effect ;°® and when 
an act is found not to be such a necessity the court 
should declare the legislative declaration to that 
effect to be void and of no effect.+ 


[§ 246] b. Preservation of Public Peace, Health, 
; As a general rule enactments of the 

legislature for the immediate preservation of the 
public peace, health, or safety, are excepted from 
the people’s right of referendum® and can be passed 


and Safety.” 


STATUTES 


[§§ 245-246 


ture date.6 However, it seems essential that the 
legislature state that an emergency exists® and set 
forth the facts constituting it,’ but it has been held 
that there is a sufficient declaration of an emergency 
contained in the provision, “This act being neces- 


sary for the public peace, health and safety,” to 


to take immediate effect,* or to take effect at a fu- 


acter of any law by declaring it nec- 
essary for the immediate preserva- 
tion of the public peace, health or 
safety. State v. Becker, 233 S.W. 641, 
289 Mo. 660. 


98. State v. Becker, 233 S.W. 641, 
289 Mo. 660; State v. Stewart, 187 P. 
641, 57 Mont. 144. See Jumper v. Mc- 
Collum, 18 S.W.(2d) 359, 361, 179 Ark. 
837 (“If the fact which constitutes 
the emergency is recited, and if fair- 
“minded and. intelligent men_ might 
reasonably differ as to the sufficiency 
and truth of the fact assigned for 
placing the act in effect immediately 
upon its passage, the courts are con- 
cluded by such finding’’). 


[a] Matters considered.—In deter- 
mining the necessity of an act for the 
immediate preservation of public 
peace or safety, and so excepted from 
referendum (Const. art 5 § 1) the ut- 
most that can be considered is the 
face of the act, the history of the leg- 
islation, contemporaneous’ declara- 
tions of the legislature of the evil to 
be remedied, and the natural conse- 
quences of the act. State v. Stew- 
-art, 187 P. 641, 57 Mont, 144. 


9. State v. Stewart, 187 P. 641, 57 
Mont. 144; Hodges v. Snyder, 178 N. 
W. 575, 48 S.D. 166; State v. Hinkle, 
277 PR. 837, 152 Wash. 221; State v. 
Howell, 147 P. 1159, 85 Wash. 294, 
Ann.Cas.1916A 1231.. But see supra 
§ 231 note [89]. 


[a] Any doubt as to whether an 
act is immediately necessary for the 
immediate preservation of public 
peace, or safety, and excepted from 
power reserved by Const. art 5 § 1, 
as amended 1906, to have a referen- 
dum of the act, is to be resolved in fa- 
vor of the reservation. State v. 
Stewart, 187 P. 641, 57 Mont. 144. 


- 1. State v. Becker, 233 S.W. 641, 
289 Mo. 660. 


2. Police power: 
Generally see Constitutional Law § 
413. 


eos of see Constitutional Law § 
4. 


pul ects of see Constitutional Law § 


Limitation under legislative powers 
delegated to people under referendum 
see Constitutional Law § 374. 


3. See constitutional provisions. 


[a]. In Missouri Const. art 4 § 57, 
providing such exceptions from ref- 
erendum, presupposes real or existing 
danger, and impelling necessity, 
“preservation” presupposing a real 
or existing danger, “immediate pres- 
ervation” being indicative of a pres- 
ent impelling necessity with nothing 
intervening to prevent the removal 
of the danger, “public peace’ mean- 
ing that quiet, order and freedom 
from disturbance guaranteed by law 
and laws with regard to “public safe- 


ty,” being allied in application and ef, 
fect to those enacted to promote pub- 
lic peace, preserve order, and provide 
that security to the individual which 
comes from an observance of law, 
and ‘public health’ meaning the 
wholesome sanitary condition of the 
community at large. State v. Beck- 
er, 233 S.W. 641, 289 Mo. 660. See al- 
so State v. Sullivan, 224 S.W. 327, 283 
Mo. 546. 


[b] In Montana Const. art 5 § 1, 
as amended in 1906, extends no fur- 
ther than to matters arising out of 
an unforeseen menace, public calam- 
ity, accident, sudden emergency, ex- 
traordinary occurrence, or unprece- 
dented climatic condition, rendering 
immediate action imperative to pre- 
vent serious or irreparable injury to 
the public. State v. Stewart, 187 P. 
641, 57 Mont. 144. 


4 Ark.—Jumper v. McCollum, 18 
S.W.(2d) 359, 179 Ark. 837; Gaster v. 
Dermott-Collins, ete., 248 S.W. 2, 156 
Ark. 507. 


Mo.—Fahey v. Hackmann, 237 S.W. 
752, 291 Mo. 851; State v. Becker, 233 
S.W. 641, 289 Mo. 660. A 


Mont.—State vy. Stewart, 187 P. 641, 
57 Mont. 144. 


Ohio.—State vy. Smith, 133 N.E. 457, 
102 OhioSt. 6738. 


Or.—Roy v. Beveridge, 266 P. 230, 
125 Or, 92; Kadderly v. Portland, 74 
Pot l0; 44 ‘Oro 82 


S.D.—Hodges vy. Snyder, 178 N.W. 
575, 43 S.D. 166; State v. Whisman, 
154 N.W. 707, 386 S.D. 260, L.R.A.1917B 
1 [error dism 36 S.Ct. 449, 241 U.S. 
643, 60 L.Ed. 1218]. 


Wash.—State v. Hinkle, 277 P. 837, 
152 Wash. 221; State v. Howell, 181 
P. 920, 107 Wash. 167; State v. How- 
ell, 147 P. 1159, 85 Wash. 294, Ann. 
Cas.1916A 1231; State v. Clausen, 148 
nay 85 Wash. 260, Ann.Cas.1916B 


See also Silvey v. Montgomery 
County, 273 F. 202 (Ohio Conservancy 
Law, declared to be an emergency act 
necessary for immediate preservation 
of public health and safety, by pro- 
tecting cities, villages, farms, and 
highways from inundation, is not sub- 
ject to referendum under Ohio Const. 
art 2 § le, or by the charter of city 
of Dayton, or Const. art 2, § 1d, rec- 
ognizing necessity of exempting 
emergency acts from referendum). 


[a] Act changing appointive state 
department so as to eliminate waste 
and conserve revenue was an act nec- 
essary for the immediate preserva- 
tion of public peace and safety. State 
v. Smith, 133 N.E. 457, 461, 102 Ohio 
St. 673 (“A shrinking of more than 
$1,000,000 in a single year in the gen- 
eral revenue fund of the state would 
seem to demand some immediate rem- 
edy for the peace and safety of the 
state; for a bankrupt state, or a 


except the act from a referendum.* 


“Immediate” refers to laws that should take effect 
in order to preserve the public peace, health, or 
safety before the time when the people under the 
provisions of the referendum would have an oppor- 


grossly overtaxed state, is on the 
threshold of dissolution, and becomes 
a fertile field for communism, bol- 
shevism, and anarchy’’). 


[b] Extension and repair of water 
mains, electric light plants, sewers, 
etc., aS an emergent act because -.of 
danger to public peace, safety, and 
health, could go into immediate ef- 
fect under Referendum Amendm. 
(1918) No. 13 § 4. Jumper v. McCol- 
lum, 18 S.W.(2d) 359, 179 Ark. 837. 


[ec] Protection from inundation.— 
Ohio Conservancy Law was necessary 
for immediate preservation of public 
health and safety by protecting cities, 
villages, farms, and highways from 
inundation, and is not subject to ref- 
erendum authorized by Ohio Const. 
art 2 § le. Silvey v. Montgomery 
County, 273 F. 202. 


5. Hanson v. Hodges, 160 S.W. 392, 
109 Ark. 479; Hodges vy. Snyder, 160 
S.W. 392, 109 Ark. 479. See also Con- 
stitutional Law § 365 et seq. 


[a] “Immediate preservation of 
the public peace, health or safety,” as 
used in Const. art 2 § 1b, as amended 
in 1911, does not necessarily have 
an arbitrary sense of instantly, forth- 
with, or without’ any intervening 
lapse of time whatever, and itis with- 
in the power and discretion of the 
legislature to cause an act to take 
effect at a future date with reference 
to its operation. State v. Howell, 147 
a eentor 85 Wash. 294, Ann.Cas.1916A 


6 Jumper v. McCollum, 18 S.W. 
(2d). 359,179 Ark. 837; odges v. 
Snyder, 178 N.W. 575, 43 S.D. 166. 
See Gaster v. Dermott-Collins Road 
Impr. Dist., 248 S.W. 2, 4, 156 Ark. 
507 (“Since the emergency clause was 
not attached to the act showing the 
existence of an emergency, the act 
was the subject of a referendum’’). 


7. Jumper v. McCollum, 18 S.W. 
(2d) 359, 179 Ark. 837 (it is not suf- 
ficient under § 4, Initiative and Ref- 
erendum Amendm. No. 13, for the leg- 
islation merely to declare an emer- 
gency exists, but if there is an emer- 
gency, the general assembly must 
state the fact which constitutes it, 
and must evidence that they found 
there was an emergency by a vote 
taken separate and apart from the 


passage of the bill itself). See also 
infra text and note 8. 
8. Hanson y. Hodges, 160 S.W. 


392, 109 Ark. 479. 


[a] Act to regulate issuance of 
liquor license.—Act Febr. 17, 1913 (L. 
[1918] p 180), by its provision, “This 
act being necessary for the public 
peace, health and safety,” could take 
effect and be in force after a certain 
day, without being subjected to the 
referendum, and the words, “immedi- 
ate preservation” were not necessary. 


Hanson v. Hodges, 160 S.W. 392% 
Ark, 479. ea 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tunity to vote on them.® “Immediate” qualifies the 
words “public peace, health and safety.’’1° 


[§ 247] 4. Highways. As a general rule acts re- 
lating to highways, unless for their maintenance,?! 


are subject to referendum.?? 


[§ 248] 5. Legislative Reapportionment.13 
apportionment of the state into congressional dis- 
tricts has been held both to be!* and not to be5 


subject to a referendum. 


[§ 249] 6. Ratification of Amendment to Federal 
It has generally been held that the 
right of the people of a state to pass directly upon 
the ratification of a proposed amendment to the 
federal constitution does not exist under powers 
reserved under the initiative and referendum pro- 


Constitution.1¢ 


STATUTES 
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assigned for the rule are (1) that an amendment 
or repeal of an amendment to the federal constitu- 
tion constituted a federal function derived in every 
particular from the federal constitution itself ;1% 
(2) that the reserved referendum power of the peo- 


ple relates only to acts or laws enacted by the leg- 


A re- 


islature’® and not to a resolution?® of the legis- 
lative assembly. 
held that a joint resolution of the state legislature 


However, in Washington, it was 


ratifying a proposed amendment to the federal con- 


visions of state constitutions,!7 and various reasons 


‘9. Hanson vy. Hodges, supra. 


10. State v. Clausen, 148 P. 28, 85 
Wash. 260, Ann.Cas.:1916B 810. 


11. Appropriations for support of 
government and existing state insti- 
tutions see infra §§ 250, 251. 


12. See cases infra this note. 


[a] Acts authorizing bond issue 
for use of highways was subject to 
referendum, although it contained an 
emergency clause. State vy. Thomp- 
son, 19 S.W.(2d) 642, 323 Mo. 742. 


[b] Act creating road improve- 
ment district, without emergency 
clause, was subject to referendum. 
Gaster v. Dermott-Collins, etc., 248 S. 
W. 2, 156 Ark. 507. 


3 a3 Subject to initiation see supra 
39. 


14. State v. Hildebrandt, 114 N.E. 
55, 94 OhioSt. 154 [aff 36 S.Ct. 708, 
241 U.S. 565, 60 L.Ed. 1172]; State v. 
Polley, 127 N.W. 848, 26°S.D. 5. 


[a] Reapportionment by commis- 
sion.—Const. art 4 § 6, as amended 
in 1926, providing that if the legisla- 
ture fails to reapportion the state as 
required thereby, a reapportionment 
commission shall reapportion the as- 
sembly and senatorial districts, sub- 
ject to the same provisions of refer- 
endum as apply to acts of legislature, 
made the referendum provision ap- 
plicable to reapportionment by the 
legislature as well as to reapportion- 
ment by commissioners. Boggs v. 
Jordon, 267 P. 696, 204 Cal. 207. 


15. In re Opinion of the Justices, 
151 N.E. 680, 254 Mass. 617 (bill to 
establish congressional, councilor, 
and senatorial districts, and to appor- 
tion representatives, was held not 
such as if enacted would be subject 
to referendum [Const. Amendm. art 
48 § 3 subd 1, and arts 16, 21, 22; 
Act Congr. Aug. 8, 1911 § 4]). 

16. Amendment and revision of: 
Federal constitution generally see 

Constitutional Law §§ 14-17. 


State constitutions generally see Con- 
stitutional Law §§ 18—34. 


17. U.S.—Hawke v. Smith, 40 S.Ct. 
495, 253 U.S. 221, 64 L.Ed. 871, 10 A. 
L.R. 1504 [rev 126 N.E. 400, 100 Ohio 
St. 385]. 

Ark.—Whittemore v. Terral, 215 S. 
W. 686, 140 Ark. 493. 

Colo.—Prior vy. Noland, 188 P. 729, 
68 Colo. 263. 

Me.—In re Opinion of the Justices, 
107 A. 673, 118 Me. 544. 


Mass.—iIn re Opinion of Justices, 


160 N.E. 439, 262 Mass. 603. 


Mich.—Decher vy. Vaughan, 177 N. 
W. 388, 209 Mich. 565. 


Or.—Herbring v. Brown, 180 P. 328, 
92 Or. 176. 


[a] State has no authority to pro- 
vide for submission ratification of 
proposed amendment to federal con- 
stitution to referendum. Hawke v. 
Smith, 40 S.Ct. 495, 253 U.S. 221, 64 
L.Ed. 871, 10 A.L.R. 1504 [rev 126 
N.E. 400, 100 OhioSt. 385]. 


18. In re Opinion of Justices, 107 
A. 673, 118 Me. 544; In re Opinion of 
the Justices, 160 N.E. 439, 262 Mass. 
603, 605 (“that instrument transcends 
all provisions sought to be enacted 
by the people or by the legislative 
authority of any State. The voters 
of the several States are excluded by 
the térms of art 5 of the Constitution 
of the United States from participa- 
tion in the process of its amend- 
ment’’). 


[a] State cannot make the ratifi- 
cation of a proposed amendment to 
the federal constitution dependent on 
an initiative and referendum vote in 
view of Const. 'U. S. art 5, requiring 
ratification by state legislatures. In 
re Opinion of the Justices, 107 A. 673, 
118 Me. 544. 


19. Whittemore v. Terral, 215 S.W. 
686, 140 Ark. 493, 497 (“The word 
‘act,’ as there used, means an en- 
acted law—a statute.’’) 


[a] “Gegislature” (1) within 
Const. U. S. art 5, providing for rati- 
fication of proposed amendments by 
state legislatures, the “legislature” is 
the ordinary representative lawmak- 
ing body of the state, not the whole 
legislative power of the state includ- 
ing power of the people under the ref- 
erendum provisions of the state Con- 
stitution. Prior v. Noland, 188 P. 
729, 68 Colo. 263. (2) ‘‘ ‘Legislature,’ 
. . . was intended by [the] fram- 
ers to mean the representatives of the 
people, elected to make the laws of 
the several States, when acting as a 
body, and . . a State has no power 
through its Constitution or by statute 
to restrict this action of the legis- 
lature by subjecting it to a review by 
popular vote.” Decher v. Secretary 
of State, 177 N.W. 388, 209 Mich, 565, 
575; 


20. Prior v. Noland, 188 P. 729, 68 
Colo. 263; In re Opinion of the Jus- 
tices, 107 A. 673, 118 Me. 544; Decher 
v. Vaughan, 177 N.W. 388, 209 Mich. 
565; Herbring v. Brown, 92 Or. 176, 
180 P. 328. 


“Neither House Joint Resolution 


stitution was subject to the referendum.?1 


[§ 250] 7. Support of Government and Its Exist- 
ing Institutions?°—a. In General. 
son of express exception”® or under the emergency 
provisions?‘ in the constitutions, the legislature may 
make appropriations,?° that are necessary?® for the 


Hither by rea- 


No. 1, ratifying proposed ‘National 
Prohibition Amendment,’ nor any oth- 
er resolution of the legislature, is 
Subject to referendum by Const. art 
4, §§ 1, la; such sections applying 
only to proposed laws.” Herbring v. 
Brown, supra. 


21. State v. Howell, 181 P. 920, 107 
Wash. 167. 


[a] _Reason for this view.—‘“The 
contention that a resolution, although 
it may have the force and consequence 
of a formal legislative enactment and 
affect the people in their civil and 
political rights, cannot be referred 
arises from a misconception of the 
term. This case sounds in fundamen- 
tals, not in definitions. It is not the 
resolution, but the act of the legis- 
lature in adopting it that is to be re- 
ferred. A resolution, like all acts of 
the legislature, is to be measured by 
the end accomplished. . . t may 
be set down as a truism that the Con- 
gress of the United States has no 
concern of the manner in which the 
people of the several states pass up- 
on proposed amendment. It is the 
act of ratification or rejection by the 
legislative power in a state, and not 
the manner of doing, that makes for 
the result accomplished. . . . Ar- 
ticle V [U. S. Const.] can mean no 
more than this: that no amendment 
shall be adopted unless it is sanc- 
tioned by the supreme legislative 
power of a sufficient number of com- 
monwealths, whether such ratifica- 
tion be by legislative assembly, con- 
vention, or such other method as 
might be adopted in the_ several 
states.” State v. Howell, 181 P. 920, 
107 Wash. 167, 173, 177, 178. 


22. Generally 
Law § 374. 


23. See constitutional provisions. 
24. See supra § 245, 246. 


25. [a] “Appropriation” means 
setting apart a portion of the public 
funds for a public purpose. State v. 
Dixon, 195 P. 841, 59 Mont. 58. See 
also Appropriation 4 C.J. 1458; States 
§ 395 et seq. 


Subject to initiative see supra § 
is 


see Constitutional 


a 


26. [a] Test for determination of 
necessity of law within meaning of 
Const. art 3 § 1 (excepting laws for 
support of government and its ex- 
isting public institutions), is what 
will be the effect on the state if the 
law is suspended until a vote can be 
taken, or what will be the effect after 
it is finally defeated. State y. Pyle, 
(S.D.) 226 N.W. 280. 
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expenses,?? maintenance,?° or support?® of the gov- 
ernment and its existing state institutions, such as 
the highway depart- 
ment,*! the national guard,*? and the state fair,** 
operative and effective without a referendum.** It 
has been held that the phrase, “the government” 
includes all its agencies,?® and a “public institution” 
is any organized activity created or established by 
An act preseribing the 
salary of a public official does not contribute to the 


the fisheries department,*° 


law or public authority.*® 


support of the state or any of its 


tions so as to preclude a referendum thereon ;*" nor 
is an appropriation for a memorial armory.** When 
the legislature may make such acts emergent and 
immediately effective and thus prevent referendum, 


STATUTES 


existing institu- 


it is essential that such acts be within the classes 


27. [a] “Expense,” used in Const. 
art 3 § 1c, exempting appropriations 
for expenses of state government 
from referendum, means ordinary ex- 
penses of running the state govern- 
ment and existing state institutions, 
and does not include money to be paid 
for the erection of new_ buildings. 
Bartling v. Wait, 148 N.W. 507, 96 
Neb. 532. 


[b] “Current expenses” includes 
expenses of officering and maintaining 
government, the repair and maintain- 
ing property belonging thereto. State 
v. Brown, 148 N.E. 95, 112 OhioSt. 590. 


28. [a] “Maintaining govern- 
ment”? under Const. art 16, means pro- 
viding money to enable the govern- 
ment to perform duties which_it is 
required by law to perform. Wine- 
brenner v. Salmon, 142 A. 723, 155 Md. 
56s. 


29. [a] “Support” means furnish- 
ing funds or means for maintenance; 
to maintain: to provide for; to en- 
able to continue; to carry on. State 
v. Hinkle, 297 P. 1071, 161 Wash. 652 
[foll 298 P. 1070, 162 Wash. 702]. 


[b] “Support” is used in its fullest 
sense, and includes appropriations for 
current expenses, upkeep, and contin- 
uance of existing functions, as well 
as appropriations necessary for new 
buildings and conveniences as may be 
necessary to meet the needs and re- 
quirements of the state in relation to 
its existing institutions. State v. 
Clausen, 148 P. 28, 85 Wash. 260, Ann. 
Cas.1916B 810. 


30. State v. Clausen, supra. 


31. Winebrenner v. Salmon, 142 A, 
728, 155 Md. 563; Detroit Auto. Club 
v. Deland, 203 N.W. 529, 230 Mich. 
623; State v. Clausen, 148 P. 28, 85 
Wash, 260, Ann.Cas.1916B 810. 


32. Bartling.v. Wait, 148 N.W. 507, 
96 Neb, 532. 


[a] National guard of state is part 
of state government and appropria- 
tions for its support cannot be made 
subject to referendum. Bartling v. 
Wait, 148 N.W. 507, 96 Neb. 532. 


83. State v. Clausen, 148 P. 28, 85 
Wash. 260, Ann.Cas.1916B 810. 


34. Md.—Winebrenner y. 
142 A. 723, 155 Md. 568. 


Mont.—State v. Dixon, 195 P, 841, 
59 Mont. 58. 


Neb.—Bartling vy, 
507, 96 Neb. 532. 


Ohio.—State v. Donahey, 114 N.E. 
1037, 94 OhioSt. 382. 


S.D.—Hodges v. Snyder, 178 N.W. 
575, 48 S.D. 166; State v. Whisman, 
154 N.W. 707, 36 S.D. 260, L.R.A.1917B 


Salmon, 


Wait, 148 N.W. 


1 [error dism 241 U.S. 643, 36 S.Ct. 
449, 60 L.Ed. 1218]. 


Wash.—State v. Hinkle, 297 P. 1071, 
161 Wash. 652; State v. Howell, 147 
P. 1162, 85 Wash. 281; State v. Clau- 
sen, 148 P. 28, 85 Wash. 260, Ann.Cas. 
1916B 810. 


[a] “Appropriation bill,” as relat- 
ed to referendum, is not a law. State 
v. Clausen, 148 P. 28, 85 Wash. 260, 
Ann.Cas.1916B 810. 


[b] Act authorizing bonds to pay 
soldiers’ bonus not a law “making ap- 
propriations for the current expenses 
of state government,” or for ‘‘mainte- 
nance of public schools,’ and is sub- 
ject to referendum. Fahey v. Hack- 
mann, 237 S.W. 752, 291 Mo. 351. See 
also supra § 246. 


[c] Declaration of immediate 
emergency essential.—Organization 
of a consolidated school district un- 
der L. (1919) ec 170, was invalid be- 
cause emergency clause attached to 
such chapter did not put it into im- 
mediate effect as coming within the 
exception of Const. art 3 § 1, relating 
to referendum, as a law for support 
of state government and its existing 
institutions. Hodges v. Snyder, 178 
N.W. 575, 48 S.D. 166. Compare State 
vas Olsens 1377 NW. «56129300 SiDer ay 
(emergency clause in Primary Elec- 
tion Law was ineffectual surplusage). 
Declarations of emergency held inef- 
fective to prevent referendum see su- 
pra § 246. 


ld] “Immediate” does not oualify 
“support of the state government and 
its existing public institutions.”— 
State v. Clausen, 148 P. 28, 85 Wash. 
260, Ann.Cas.1916B 810. 


35. Winebrenner v. Salmon, 142 A. 
723, 725, 155 Md. 568. 


“Surely in that view ‘appropria- 
tions for maintaining the government’ 
include more than merely those which 
provide for overhead expenses, such 
as salaries and expenses incident to 
keeping the government afloat as a 
going concern.” Winebrenner y. Sal- 
mon, supra. 


36. State v. Clausen, 148 P. 28, 85 
Wash. 260, Ann.Cas.1916B 810. 


“Public institution” see Public § 2. 


37. _ State v. Eastcott, 220 N.W. 613, 
53) SD. Lot 


[a] Reason for rule.—‘‘Act pre- 
scribing a salary is as purely a legis- 
lative declaration as an act creating 
the office to which the salary is at- 
tached, and is not an appropriation of 
money.” State v. Eastcott, 220 N.W. 
6138, 614, 538 S.D. 191. 


38. Bartling v. Wait, 148 N.W. 507, 
96 Neb. 532. 


thus excepted.?® 
which makes it necessary that a law for support of 
government and its existing institutions should go 
into immediate effect is a question for the legisla- 
ture,*° to be conclusively evidenced by a declara- 
tion of emergency,*! but whether the act is in sub- 
stance and effect for the support of government and 
its existing institutions, is a question for courts to 
decide,#2 subject to the rule that in case of doubt 
the legislative will should be given effec 


[§ 251] b. Taxation.** } 
above stated*® have been included acts levying tax- 
es, the proceeds of which are to be applied to the 
support of ‘gevernment and its existing institu- 
tions,+® such, among others,*? as taxes for highway 


[§§ 250-251 


Whether an emergency exists 


.43 


Within the principle 


39. State v. Sullivan, 224 S.W. 327, 
283 Mo. 546; State v. Whisman, 154 
N.W. 707; 36_.S.D. 260, L.R.A.1917B 1 
{error dism 36 S.Ct. 449, 241 U.S. 643, 
60 L.Ed. 1218]. See also supra § 245. 


40. State v. Hinkle, 198 P. 535, 
ie Wash. 1, 6. See also supra §§ 245, 
46. 


“The legislature possessed the op- 
portunity (and is conclusively pre- 
sumed to have availed itself of the 
opportunity) to know the facts and 
has declared that a precarious finah- 


cial condition prevails.” State v. 
Hinkle, supra. 

41. Hodges v. Snyder, 178 N.W. 
575, 43 S.D. 166. 

42. State v. Pyle, (S.D.) 226 N.W. 


280: Hodges v. Snyder, 178 N.W. 575, 
43 S.D. 166. See also supra § 245. 


[a] Test for determining necessity 
for such law is: “What will be the 
effect upon the state government if 
the law is suspended until a vote can 
be taken, or what will be the effect if 
it is finally defeated? In the instant 
case, it is plain that the support of 
the government will be unaffected in 
any manner.” State v. Pyle, (S.D.) 
226 N.W. 280, 284. 


43. State v. Pyle, supra; Hodges v. 
Snyder, 178- N.W.. 575, 43 S.D. 166; 
State v. Hinkle, 277 P. 837, 152 Wash. 
221; State v. Howell, 147 P. 1162, 85 
Wash. 281. See also supra § 245. But 
see supra § 231 text and note 89. 


44. Generally see Constitutional 
Law § 374. 


Subject to initiative see supra § 242. 
45. See supra § 250. 


46. Winebrenner v. Salmon, 142 A. 
723, 155 Md. 568; Moreton v. Hagger- 
ty, 216 N.W. 450, 240 Mich. 584; De- 
troit Auto. Club v. Deland, 203 N.W. 
529, 230 Mich. 623; State v. Brown,. 
148 N.E. 95, 112 OhioSt. 590; State 
v. Roose, 107 N.E. 760, 90 OhioSt. 345; 
State v. Hinkle, 297 P. 1071, 1078, 161 
Wash. 652 [foll 298 P. 1070, 162 Wash. 
702] (‘Statutes levying ‘taxes are 
laws for the ‘support of the state 
government and its existing institu- 
tions’ to the same or even a greater 
extent than are appropriation bills’). 
But see State v. Pyle, (S.D.) 226 N.W. 
280 (L. [1929] e¢ 246, designed to shift 
portion of general property tax for 
use of general fund to purchasers of 
automobiles by levying a registry tax 
on automobiles was held not to be 
necessary for support of the govern- 
ment and its existing institutions 
within meaning of Const. art 3 § 1, 
excepting such laws from the refer- 
endum). 


47. [a] Butter substitutes tax.— 
(1) Statute imposing tax on sale of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 251-253] 


purposes.*8 However, an exception from the ref- 
erendum of laws providing for tax levies, is limited 
to an actual self-executing levy.t9 Moreover. it 
seems that an act which creates a new scheme and 
a new agency for levying taxes, and enlarging the 
power and rate of levy, will not be included in the 
exceptions.°° 


[§ 252] 8. Other Matters. In addition to those 
above mentioned,*! the following matters have been 
held subject to a referendum: An act authorizing 
sale of debentures to be paid from excise tax on 
motor fuel;®? an act granting women the right to 
vote for presidential electors;°* an act providing 
for payment of a bonus to soldiers and sailors,®4 
and authorizing issuance of bonds for such pur- 
pose;°> and the abolition of a highway committee.*® 
It has been held further that a statute which brings 
the state into a new activity, or which provides for 
a new function, may be subject to the referendum®? 
although it provides for an appropriation to carry 
out its purpose.°* However, it has been held that 
a statute denouncing and punishing the act of en- 
tering a bank with the intent of robbery is not a 
banking act, inoperative until approved by the vot- 
ers;°® and it has been similarly held with respect 
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(59 C.J.] 695 


to an act relating to buying and selling of foreign 
exchange.®° Provisions of a proposed law extend- 
ing a lease of an elevated railway to the state, and 
continuing the public management thereof, and the 
guaranty by the state of bonds issued by the rail- 
way, is not subject to a referendum.*! 


_ [§ 253] G. Circulation of Petitions. In circulat- 
ing petitions, the procedure of statutes, has been 
held not to be mandatory®? and a substantial com- 
pliance therewith has been held sufficient.** 


Petitions may be circulated in parts,°+ but each 
part must comply with the requirements as to ver- 
ification.®® 


Who may circulate. While under some provi- 
sions®® the circulator of a petition must be a quali- 
fied elector of the county in which he circulates 
the petition®’ and himself a signer of the petition,®® 
it has been held that where there were no statutory 
qualifications as to the eligibility of circulators, a 
petition was not invalid because it was circulated 
by a minor;®® nor because the circulator received 
a reasonable compensation for his services,’° except 
where such compensation is prohibited by statute. 


Duties of circulator. The person who circulates 


butter substitutes was a revenue] from referendum “laws providing for 56. State v. Hinkle, 277 P. 8387, 152 

measure, and therefore for the sup-| tax levies,’ is not synonymous with | Wash. 221. 

port of government and its existing | laws “relating” to, “pertaining” to or [a] Act relating to efficiency, or 
2 5 


institutions and not subject to refer- 
endum. State v. Hinkle, 297.P. 1071, 
161 Wash. 652 [foll 298 P. 1070, 162 
Wash. 702]. (2) Such a statute could 
be made emergent as a revenue meas- 
ure for support of government and 
public institutions, and was not sub- 
ject tc referendum. State v. Hinkle, 
297 P. 1071, 161 Wash. 652. 


48. State v. Roose, 107 N.E. 760, 
90 OhioSt. 345; and cases infra this 
note. 


[a] Gasoline tax.—(1) Act author- 
izing gasoline privilege tax, and ap- 
portionment among the political sub- 
divisions of the state for highway im- 
provement, construction, and mainte- 
mance was not subject to referendum. 
Moreton v. Haggerty, 216 N.W. 450, 
240 Mich. 584; State v. Brown, 148 
N.B. 955° T12 “OhioSt. 1590. (2) Acts 
making provision for gasoline tax, 
and appropriating part of proceeds to 
meet deficiencies in appropriations for 
payments to counties of amounts 
owed on state award highways, was 
an act passed to meet deficiencies in 
state funds, and for the support of 
the government and its existing insti- 
tutions, and excepted from the refer- 
endum by Const. art 5 § 1, Amendm. 
of 1913. Detroit Auto. Club v. Deland, 
203 N.W. 529, 230 Mich. 623. (3) Acts 
adding sections to laws providing for 
an increase in gasoline tax to provide 
for construction of lateral roads by 
state highway commission was an 
appropriation act for maintaining 
state government, and exempt from 
referendum under Const. art 16. 
Winebrenner v. Salmon, 142 A. 723, 
155 Md. 563. 


[b] Act increasing license fees 


from motor vehicles needed to take 


effect immediately that appropria- 
tions might be available to the use of 
highways, and the legislature was 
justified in making the act emergent, 
and it could not be referred to the 
voters under Const. Amendm. 7. State 
v. Howell, 181 P. 37, 106 Wash. 542. 


49. State v. Forney, 141 N.E. 16, 
108 OhioSt. 463. 


[a] Self-executing levy of taxes, 


as under Const. art 2 § 1d, excepting 


“concerning” tax levies, or any agency 

or method provided for a tax levy by 

any local subdivision or authority. 

ter Forney, 141 N.E. 16, 108 Ohio 
te F 


50. State v. Forney, supra. 


[a] Thus Taft Act of April 13, 
1923, containing such provisions was 
held not within exceptions of Const. 
art 2 § 1d, to the right of referendum. 
Saye Forney, 141 N.E. 16, 108 Ohio 

t. 463. 


[b] ‘Tax Commissioner Act.”— 
Senate Bill 67 (Sess. L. [1919] ¢ 213), 
known as the Tax Commissioner Act, 
after its passage by the legislature 
was on petition referred to a vote of 
the people under the initiative and 
referendum provisions of the state 
constitution and was duly approved 
by the people. Boutrous v. Thoresenh, 
209 N.W. 558, 54 N.D. 289. 


51. See supra §§ 243-250. 


52. State v. State Highway 
Commn., 296 P. 1033, 89 Mont. 205 
(State Highway Treasury Anticipa- 
tion Act was held to create a “lia- 
bility” exceeding one hundred thou- 
sand dollars, and therefore required 
to be submitted to electorate [L. 
GigsL), c- le <Const.,art 13, §4:2))-. 


[a] “Inability” is broad and com- 
prehensive term under constitutional 
requirement that an act creating lia- 
bility exceeding one hundred thousand 
dollars be submitted to electorate. 
State v. Highway Commn., 296 
1033, 89 Mont. 205. 


53. In re Opinion of the Justices, 
107 A. 705, 118 Me. 552, 5 A.L.R. 1407 
(being an ordinary legislative act 
having the force of law, is within the 
referendum amendment, not being 
within any exception thereto). 


54. Fahey v. Hackmann, 237 S.W. 
752, 291 Mo. 351 (the provision that 
the legislature ‘shall’ enact such 
laws aS may be necessary to carry 
amendment to Const. art 4 § 44b into 
effect does not make a law so passed 
nonreferable under art 57 relative to 
referendum). 


55. Fahey v. Hackmann, supra, 


der, and economy in state government 
which had the effect of abolishing 
highway committee was held to be 
subject to referendum. State vy. Hin- 
kle, 277 P. 887, 452 Wash. 221. 


57. State v. Clausen, 148 P. 28, 85 
Wash. 260, Ann.Cas.1916B 810. 


58. State v. Clausen, supra. 


Appropriations as subject or not 
subject to initiative see supra § 237. 


59. State v. Dietrich, 230 P. 329, 
117 Kan. 105. 


60. Italia America Shipping Corp. 
v. Nelson, 154 N.E. 198, 323 Ill. 427 (L. 
[1923] p 277, relating to buying and 
selling of foreign exchange, held not 
in effect amendment of act relating to 
banks and banking, invalid because 
not submitted to vote of people as 
required by Const. art. 11, § 5). 


61. In re Opinion of the Justices, 
159 N.E. 55, 261 Mass. 523 (for the 
reason that the amount which the 
state should be required to pay by 
such guaranty is assessed against cit- 
ies and towns in which service under 
the act was operated, and therefore 
falls within the class of matters ex- 
cluded from the operation of the ref- 
erendum). 


62. In re State Question No. 137, 
244 P. 806, 114 Okl. 132. 


63. In re State Question No. 1387, 
supra. 


64. Power v. Robertson, 93 So. 769, 
130 Miss. 188. 


65. See infra §§ 264-267. 


66. See constitutional and statu- 
tory provisions. 


67. See infra § 266. 

68. See infra § 256. 

69. In re State Question No. 138, 
244 P. 801, 114 Okl. 285. 

70. In re State Question No. 138, 
supra. 


71. See Morford vy. Pyle, 220 N.W. 
907, 53 S.D. 356. 
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a petition is the agent of the signers,’? and as such 
it is his duty to see, and know personally, every 
person who signs the petition,?® and to see to it 
that the signers comply with the requirements nec- 
essary to a valid signing of the petition cireulated,’* 
such as the insertion, at the time of signing, of 
the correct dates of the signatures’® and the proper 
addresses of the signers,’* including his own sig- 
nature and address’? as a signer of the petition. 


[§ 254] H. Petition—1. In General. The peti- 
tion’® prescribed as a requisite for submission to 
the people of an act or a proposed act under the 
initiative and referendum petitions’® is not only 
necessary,®® but must comply with constitutional 
provisions by which initiative and referendum are 
authorized,®! and with the requirements of statutes 
enacted in aid thereof.’? Provisions relating to 
initiative and referendum petitions must be con- 
strued liberally in determining the sufficiency of 
petitions before they are filed,** and as a general 
rule such petitions will be deemed legally sufficient 
when they are regular in form,** in substantial com- 
pliance with the legal requirements,*®* and free from 
fraud;®* but, although a referendum petition is 
apparently regular on its face, it may be inquired 


the ballot.” 
283 P. 902, 903. 


72. Morford v. Pyle, supra, 
73. Morford v. Pyle, supra. 


[a] Reason for rule——‘Unless he 
does know them, and see them all 
sign, he cannot honestly say that he is 
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81. Thompson v. Vaughan, 159 N. 
W. 65, 192 Mich. 512; State v. Hanna, 
154 N.W. 704, 31 N.D. 570. 


into by the courts®? and petitions or parts thereof 
that show upon their face that they were filed in 
violation of constitutional provisions are as inef- 
fectual as if they had not been filed at all.8& The 
petition must show name of the county or city, or 
of the counties and cities, or of ‘both, as the case 
may be, in which thé petition is circulated.*® Sig- 
natures on petitions, the original headings of which 
were cut off and pasted on another petition with 
a different heading, cannot be counted.°° An ini- 
tiative petition, although sufficient as an initiative 
petition for legislative purposes, is not necessarily 
sufficient as an initiative petition for an amendment 
of the constitution.®! 


Several petitions. The petition physically may 
be made up of one or more petitions®? from each 
county, certified by the county clerk,®* and filed 
with the secretary of state,®°* all of which, taken 
together, are referred to as the “petition.”®° How- 
ever, one petition that refers to an entire act and 
another petition that refers only to a certain sec- 
tion thereof cannot be treated as one petition in 
order to obtain a sufficient number of signatures®® 
unless both petitions seek the same object.?7 


Type of sheets. 


State v. Perrault, (N.M.) J Or. 277. 


Injunction see infra § 295 et seq. 
Mandamus see infra § 295 et seq. 
See aiso 88. Thompson, v. Vaughan, 159 N. 


[§§ 253-254 


A law prescribing the type of | 


acquainted with each signer, and that 
each of them signed it personally, and 
that each of them added to his signa- 
ture his place of residence, his busi- 
ness, his post office address, and the 
date of signing; that each and all of 
the signers were residents and elec- 
tors of his particular county, and 
that each signer had full knowledge 
of the petition when he signed it.” 
Morford v. Pyle, 220 N.W. 907, 910, 33 
S.D. 356. 


74. See cases infra notes 75, 76. 


Requirements as to signers and sig- 
natures generally see infra §§ 255-263. 


75. Morford v. Pyle, 220 N.W. 907, 
53 S.D. 356. 


Necesvity for dates see infra § 259. 


76. State v: Olcott, 125° PRP. 303)62 
Or. 277; Morford v. Pyle, 220 N.W. 
907, 33 S.D, 356. 


pee Rent, for addresses see infra § 


77. In re Opinion of the Justices, 
116 Me. 557, 108 A. 761. 


Se femd by circulator see infra § 
6. 


78. “Petition” 48 C.J. p 1052. 
79. See supra § 231. 


80. State v. Osborn, 143 P. 117, 16 
Ariz. 247; State v. Perrault, (N.M.) 
283 P. 902; State v. Whisman, 154 N. 
We skl Ol; 6 -99,1). ZOO dusky Ad 91.7 by fl 
[writ of error dism 36 S.Ct. 449, 241 
U.S. 648, 60 L.Ed. 1218]. 


[a] “The petition is the stepping 
stone to the exercise of the referen- 
dum reserved by the people of this 
state. Without a sufficient petition, 
no referendum can be submitted to 
the electorate. It is not the ultimate 
right preserved to the people, but a 
means and condition precedent to the 
exercise of that right, although it 
might under certain circumstances 
suspend the law pending the result of 


Seren infra this section and §§ 255-— 
277. 


[a] Reason for rule.—As a refer- 
endum sets aside or suspends the will 
of the people as expressed by their 
legislative representatives, requiring 
less would have the effect of amend- 
ing the constitution by implication, 
as well as derelict in enforcing the 
constitution itself. State v. Hanna, 
154 N.W. 704, 31 N.D. 570, 


82. See cases infra this section; 
and §§ 255-277. 

83. Wood -v. Byrne, (N.D.) 232 N. 
W. 3038. 


84. State v. Osborn, 143 P. 117, 16 
Ariz. 247. 


[a] Prima facie evidence of valid- 
ity of petition.—An initiative or refer- 
endum petition regular in form, and 
duly certified, may be regarded as 
prima facie evidence of its validity. 
In re Opinion of the Justices, 137 A. 
53, 126 Me. 620. 


85. State v. Olcott, 125 P. 308, 62 
Or. 277; Stevens v. Benson, 91 P. 577, 
50 Or. 269 [foll 91 P. 581, 50 Or. 563]. 
See Reamer v. Wright, 159 P. 1145, 
26 Colo. 58, 1 A.L.R. 1560 (petitions 
containing requisite number of sig- 
natures of qualified voters, and prop- 
erase eee may be deemed suffi- 
cient). 


[a] Clerical and mere technical er- 
rors, such as failure of notary public 
before whom signatures were verified, 
to attach his seal or to give his post 
office address, will be disregarded. In 
re Opinion of the Justices, 95 A. 968, 
114 Me. 557; In re State Question No. 
137, 244 P. 806, 114 Okl. 182. 


{b] Petition held sufficient.—In re 
Referendum Petition, ete., 175 P. 500, 
71 Okl. 91 (relating to practice of 
medicine). 


86. State v. Osborn, 148 P, 117, 16 
Ariz. 247, 


87. State v. Olcott, 125 P. 308, 62 


W. 65, 192 Mich. 512. 
89. Thompson v. Vaughan, supra. 


90. O’Brien v.. Pyle, 214 N.W. 623, 
51 S.D. 385. 


91. Simpson v. Hill, 263 P. 635, 128 
OKI. 269, 56 A.L.R. 706. : 


[a] Rule applied (1) to a petition 
which sought to provide for the eon- 
vening of an extraordinary session of 
the legislature, whereas under the 
constitution this could be done only 
by the call of the governor (Simpson 
v. Hill, 263 P. 635, 128 Okl. 269, 56 
A.L.R. 706 [foll Dyer v. Shaw, 281 P. 
776, 139 Okl. 165]) (2) and minor 
questions such as failure of the no- 
tary before whom verification of sig- 
natures was made to attach his seal 
or to give his post office address, being 
highly technical, are without merit 
(In re State Question, etc., 244 P. 806, 
114: OkK1. 132). 


92. State v. Thurston County 
Super. Ct., 166 P. 1126, 97 Wash. 569 
(it is not required that petition be 
physically one petition, as that would 
be impossible). 


93. See infra § 269. 
94. See infra § 278. 


95. State v. Stewart, 188 P. 904, 
57 Mont. 397; State vy. Amsberry, 177 
N.W. 179, 178 N.W. 822, 104 Neb. 273 
(a referendum petition includes all 
various sheets attached to it). 


96. State v. Hanna, 154 N.W. 704 
31 N.D. 570. a 


[a] Thus a petition which sought 
to refer an act creating a state board 
of immigration, and assigned as rea- 
son for reference that needless taxa- 
tion and a waste of public funds was 
entailed, it could not be treated as a 
petition with reference only to the 
appropriation provision of the act, 
ae v. Hanna, 31 N.D. 570, 154 N.w. 


97. State v. Hanna, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 254-257] 


sheets of which a petition shall consist, and that 
no more than a certain number of signatures shall 
be placed on a sheet, is directory only.°® 


[$ 255] 2. Signatures to Petition—a. In General. 
While the requirements as to signatures to the pe- 
tition®® must, of course, be complied with,! techni- 
cal and clerical errors in the signing of a petition 
may be disregarded.2 Signatures on a petition for 
a referendum on one statute could not be counted 
on a petition for a referendum on another.? 


_ Several signings. A person cannot sign two pe- 
titions* nor one petition more than once;> but sig- 
natures to a referendum petition will not be affected 
by the same persons signing an initiative petition, 
when the two acts, to be voted on at the same elec- 
tion, are of the same general subject matter, but 
widely different in policy and detail.® 


Determination of validity of signatures attached 
to a referendum petition may be vested solely in 


the local officers authorized to determine such ques- 
tions.” 


[§ 256] b. Who May or Must Sign. In order 
legally to sign a petition the signer must possess 


STATUTES 
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the qualifications required by law,® ordinarily that 
of being a legal voter® or elector,!° and signatures 
are presumed to be those of legal voters,!1 who, 
it has been held, need not be registered voters;!2 
but if it is shown that the certificates of the notaries 
publie are false**® the presumption that the signers 
were qualified voters is overcome?‘ and it is not nec- 
essary to produce evidence as to their lack of qual- 
ifications.*® A firm or corporation, as such, cannot 
sign a referendum petition.1* Where, under the stat- 
ute, the verifying circulator must be a signer of 
the petition,t? he must sign the petition,1® and his 
inadvertent failure to sign will bar him from being 
regarded as a petitioner.!® 


[§ 257] ce. Method of Signing. As a general rule 
signers of petitions must personally affix their sig- 
natures?° or sign by mark duly witnessed;21 and 
signatures not written by the persons whose signa- 
tures they purport to be,?? all of which appear to 
be in the handwriting of one person,?* and those 
written with a typewriter,?* are illegal and should 
not be counted, although it has been held that a sig- 
nature with an-‘indelible pencil satisfied a consti- 
tutional requirement that signatures shall be in 


[a] Objects dissimilar.—Where an, appeared upon two separate petitions , registrations have been canceled be- 


affirmative vote on petition to refer] for referendum, 


there being no evi-| cause of failure to vote in the last 


L. (1915) ec 284 would revoke repealing | dence to the contrary, it was pre-|state, county, or municipal election 


section and reinstate a biennial ap- 
propration of ten thousand dollars, 
and recreate a board of immigration, 
and an affirmative vote of reference 
of § 7 would leave the board of im- 
migration created by c 234 intact, but 
without any appropriation, the ob- 
jects of the petitions were dissimilar. 
State v. Hanna, 154 N.W. 704, 31 N.D. 
570. 


98. State v. Thurston County 
Super. Ct., 143 P. 461, 81 Wash. 623, 
L.R.A.1915C 421, Ann.Cas.1916B 838. 


99. See constitutional and statu- 
tory provisions. 


1. See cases infra notes 3-5. 


2. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557; In re State 
Question No. 137, 244 P. 806, 114 Okl. 
132; State v. Olcott, 130 P. 902, 67 
Or. 214. 


[a] Rule applied to clerical dif- 
ferences between names in affidavits 
and the signature to a petition. State 
y. Olcott, 135 P. 902, 67 Or. 214. 


[b] Full name not required.—Rev. 
St. ec 5 § 14, requiring registration of 
voters by full name, does not apply to 
referendum, and signatures on a refer- 
endum petition giving only initials for 
christian and middle names should be 
counted. In re Opinion of the Jus- 
tices, 103 A. 761, 116 Me. 557. 


3. O’Brien v. Pyle, 214 N.W. 6238, 
51 S.D. 385. 


4 In re Opinion of the Justices, 
103 A. 761, 166 Me. 557. 


-[a] Where verifying petitioner 
signs more than one petition only the 
one bearing the first date will be 
counted. In re Opinion of the Jus- 
tices, 103 A. 761, 166 Me. 557. : 


5. In re House Bill, etc., 186 P. 
485, 78 Okl. 47; O’Brien v. Pyle, 214 
N.W. 623, 51 S.D. 385. 


[a] Duplicate and triplicate signa- 
tures (1) by same elector in petition 
for referendum of statute should be 
stricken. O’Brien v. Pyle, 214 N.W. 
623, 51 S.D. 385. (2) Where a name 
with same initials and same address 
as to city, street, and house number, 


sumed that such name was a duplica- 
tion. In re House Bill, ete., 186 P. 
485, 78 Okl. 47. 


Crime to sign twice see supra § 236 
note 52 [a]. 


6. Sayman v. Becker, '(Mo.) 269 
S.W. 973; In re State Question No. 
137, 244 P. 806,114, OKI. -132' (in 
signing initiative and referendum 
petitions, clerical and mere technical 
errors shall be disregarded). 


7. See infra §§ 268-270. 
8. See statutory provisions. - 


9. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557 (petitioners 
must be qualified to vote for gov- 
ernor). 


[a] Legal voters, under refer- 
endum amendments, include all those 
who possess the qualifications of citi- 
zenship, age, residence, etc. State v. 
Stewart, 188 P. 904, 57 Mont. 397. 


10.. Power v. Robertson, 93 So. 769, 
772, 130 Miss. 188 (Qualified electors 
only shall be counted upon the peti- 
tion’); State v. Stewart, 188 P. 904, 
57 Mont. 397. 


11. See cases infra this note. 


[a]. Thus a referendum petition 
purporting to be signed according to 
requirements,’ and supported by the 
affidavit of the circulator, and filed in 
the office of the secretary of state, is 
prima facie proof that the signers 
were legal voters. Kaesser v. Becker, 
243 S.W. 346, 295 Mo, 93. 


[b] Presumption not overcome by 
the fact that lists of registered voters 
filed with the secretary of state by 
county registrars in compliance with 
a statute so requiring failed to show 
the names of persons who signed the 
referendum petition. In re Refer- 
endum Petition, etc., 175 P. 500, 71 
Okie 91: 


12. Sayman vy. Becker, (Mo.) 269 
S.W. 973; State v. Olcott, 135 P. 902, 
67 Or. 214. But see State v. Howell, 
184 P. 333, 108 Wash. 340 (persons 
who are qualified to vote under Const. 
art 6 § 1,and who have been registered 
to vote in their precincts, but whose 


-under § 7, and L. [1915] p 40 § 11, are 


not “legal voters,’ within 3 Reming- 
ton & B. Code § 4971-12, requiring the 
secretary of state to file petitions 
bearing requisite number of signa- 
tures of “legal voters,” notwithstand- 
ing § 4971-10). 


[a] “egal voters” has reference 
to constitutional qualifications, and 
failure to register does not destroy 
Such qualifications. State v. Sullivan, 
224 S.W. 327, 283 Mo. 546. 


13. See infra § 269. 


14. State v. Kozer, 210 P. 172, 105 
Or. 509. 


15. State v. Kozer, supra. 


16. In re Referendum Petitions on 
House Bill No. 509, 1919 Legislature, 
186 P. 485, 78 Okl. 47. 


[a]: Thus, where the names of 
eleven firms or corporations signed 
their firm or corporate name to a peti- 
tion, such names or signatures were 
deducted. In re Referendum Petitions 
aay a Bill No. 509, 186 P. 485, 78 


17. See statutory provisions. 


18. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557. 


19. In re Opinion of the Justices, 
95 A. 869, 114 Me. 557. 


20. See statutory provisions. 


21. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557. 


Signature by mark see Signatures 
§ 7 et seq. 


22. In re State Question No. 138, 
244 P. 801, 114 Okl. 285. 


23. In re Referendum Petitions on 
House Bill No. 509, 186 P. 485, 78 Okl. 
47. But see Thompson y. Vaughan, 
159 N.W. 65, 192: Mich. 512 (the fact 
that several names on a section ap- 
pear to be in the same handwriting 
does not suffietently show fraud to 
permit secretary of state to reject 
them in canvassing the petition). 


24. In re Referendum Petitions on 
House Bill No, 509, 186 P. 485, 78 Okl. 


. 
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ink.25 However, it has been held that a petition- 
er’s name may be signed by another in the pres- 
ence of the circulator and petitioner by direct 
authority and at the request of the petitioner at the 
time;?* but a petitioner’s name signed by another,?? 
even in good faith,?® without proper authority to 
do so, should not be counted even though, it has 
been held, such signature is subsequently ratified.”® 


[§ 258] d. Signer’s Address. Where the statute 
fequires an insertion, in connection with the signa- 
tures, of a correct statement of the business and 
residence addresses of the respective signers,®° and 
the number of the election precinct in which signers 
reside,*! such an insertion is equally as important 
as the names of the signers.*?, While a signer should 
personally insert the required address,?* it has been 
held that a petition will not be stricken down merely 
because a limited number of signers permitted some 
other person to write their residence and post office 
thereon, after they had personally attached signa- 
ture thereto;** but where residences and addresses 
of signatures were filled in, apparently by guess- 
work, there was not a substantial compliance with 
the statute.*® In inserting his address the signer 
may use common and well known abbreviations,*® 
and ditto marks,** that have a definite and clear 
meaning. It has been held that mere clerical errors 
are not fatal.*8 Failure to designate the city of an 
address has been held fatal.?® Signer’s city, house, 
and street number need not appear under both 
heads of “residence” and “post office.”+4° 


Prima facie proof that persons live at addresses 


STATUTES . 


Thompson y. Vaughan, 159 N. 
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vided by statute, supported by affidavit of circulator 
thereof, and filed in the office of secretary of state, 
is prima facie proof that the persons whose names 
appear thereon live at the addresses given.** 


[§ 259] e. Date of Signing. Where the insertion 
of the date of signing is required,*? compliance with 
this requirement is equally as important as the 
signer’s name;*? and it has been held that the 
date may be filled in by one other than the signer.** 


[§ 260] f. Genuineness.*® A petition purporting 
to be signed in compliance with the statutory re- 
quirements**® is prima facie proof of the genuine- 
ness of the signatures,** and the burden is on him, 
who attacks their genuineness, to prove that they 
are not genuine;*® but when a petition contains 
evidence of forgery on the part of the circulator, 
the prima facie presumption of the genuineness of 
signatures is overcome,‘® and the burden is on those 
upholding the validity of the petition to establish 
the genuineness of each signature.°° Where the 
genuineness of signatures is not attacked, they can- 
not be objected to for illegibility,®! and their insuf- 
ficiency must be proved within a certain time pre- 
ceding the election at which a referred measure 
is to be submitted.®? 


Determination of genuineness. Where the deter- 
mination of the genuineness of signatures on an 
initiative petition is vested solely in local officers 
authorized to determine such questions, their deter- 
mination and certification to the secretary of state 
that initialed signatures are genuine is not review- 


Protest to signature see infra § 276. 


given. A petition purporting to be signed as pro- 
25. In re Referendum Petition, 18 86. 

OhioN.P.N.S. 140. W. 65, 192 Mich. 512; Morford v. Pyle, 
26. Sayman v. Becker, (Mo.) 269 220 N.W. 907, 53 S.D. 356. 

S.W. 973. 


27. In re Opinion of the Justices, 
137 A. 53, 126 Me. 620; Kaesser_v. 
Becker, 243 S.W. 346, 295 Mo. 93. 


[a] Evidence that names were 
signed without authority.—Kaesser v. 
Becker, 243 S.W. 346, 295 Mo. 93. 


28. In re Opinion of the Justices, 
137 A. 53, 126 Me. 620. 


{a] Thus, where it was found that 
a person, in good faith with the belief 
that he had a right to do so. had writ- 
ten several names on a petition, they 
could not be counted. in re Opinion 
maa Justices, 137 A. 53, 126 Me. 


29. Sayman v. Becker, (Mo.) 243 
S.W. 346 (names of persons signed by 
another without authority, where the 
persons whose names are so signed 
make no objection when informed 
thereof, cannot be counted). 


30. See statutory provisions, 
31. See statutory provisions. 


32. Morford v. Pyle, 220 N.W. 907, 
63 'S.Di1356: 


33. Morford v. Pyle, 220 N.W. 907, 
53 S.D. 356; O’Brien v. Pyle, 214 N. 
W. 6238, 51 S.D. 384, 


34. %In re State Question No. ahede 
244 P. 806, 114 Okl. 132. See In re 
Referendum Petition, 18 OhioN.P.N.S. 
141 (requirement that name be writ- 
ten by signer is absolute, but resi- 
dence may be written in by another). 


35. In re Referendum Petition No. 
31, 172 P. 639, 68 Okl. 147. 


37. Thompson yv. Vaughan, 159 N. 
W. 65, 192 Mich. 512; Morford v. Pyle, 
220 N.W. 907, 538 S.D. 356. 


38. State v. Olcott, 135 P. 902, 67 
Or. 214. See State v. Sullivan, 224 S. 
W. 2, 283 Mo. 546 (where numUer of 
signatures required is based on con- 
gressional districts, verification in 
compliance with Rev. St. [1909] §8 
6749, and petitions from St. Louis, 
in which there is more than one con- 
gressional district, gave addresses so 
that signers from different congres- 
sional districts could not be separated, 
and petitions so classified were sent 
to the secretary of state, they could 
not be excluded because neither af- 
fidavits nor petitions showed which 
districts signers resided in). 


39. In re Referendum Petitions, 
etc., 186 P. 485, 78 Okl. 47 (where sign- 
er of referendum petition giving 
street address, or rural route, fails to 
designate city in which such street is 
located, or town with which such 
rural route is connected, his signa- 
ture will not be counted). 


40. Sayman v. Becker, 
S.W. 973. 


41. Kaesser vy. 
346, 295 Mo. 983. 


42. See statutory provisions. 


43. Morford v. Pyle, 220 N.W. 907, 
53 S.D, 856. 


44. In re Referendum Petition, 18 
OhioN.P.N.S. 141. 


seer Method of signing see supra § 


(Mo.) 269 


Becker, 243 S.W. 


Withdrawal of signature see infra § 
63. 


46. See statutory provisions. 


47. In re Opinion of the Justices, 
137 A. 53, 126 Me. 620; Kaesser v. 
Becker, 243 S.W. 346, 295 Mo. 93; 
State v. Olcott, 136 P. 902, 67 Or. 214. 


[a] Petition regularly certified 
was held prima facie evidence of au- 
thenticity of signatures. In re Opin- 
res of the Justices, 137 A. 53, 126 Me. 


[b] “Prima facie meaning literally 
at first view,” puts one, contending 
against the truth of such showing, to 
his own contrary proof, and, in the 
absence of such proof, the prima facie 
showing is sufficient to establish the 
fact finally. Kaesser v. Becker, 243 S. 
W. 346, 295 Mo. 93. 


48. State v. Olcott, 67 Or. 214, 136 
P. 902. 


[a] Identity of person is pre- 
sumed from identity of name, which 
presumptions balance each other as to 
signatures on a referendum petition, 
so that the burden is on plaintiff 
claiming certain signatures erroneous 
as being double signatures of the 
Same person, to prove that such per- 
son signed the petition more than 
ee ae v. Olcott, 186 P. 902, 67 

} or . 


49. State v. Olcott, 
One Zits 


50. State v. Olcott, 


51. State v. Olcott, 
Or, 2%4: 


52. State v. Fulton, 120 
97 Ohio 325. panstanes 


125 P. 303, 64, 


supra. 
°135 P. 902, 67 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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able by him,** and although such officers may not 
be specifically required to return their certificates 
to the secretary of state,>+ the certificates are, nev- 
ertheless, the prescribed official evidence of their 
decisions as to validity of signatures.®® 


[§ 261] g. Number of Signatures—(1) In Gen- 
eral. The petition must be signed by the proper 
number of legal signers.°* While the number of 
signatures required on a petition is prescribed by 
constitutional or statutory provisions,®°? the court 
may, in determining the requisite number under a 
provision that is doubtful in meaning, properly con- 
sider contemporaneous construction given such pro- 
vision by administrative officials.®8 


In Arkansas. Under the constitution®® and the 
enabling act®® the requisite number for proposing 
a measure may be ascertained by adding together 
names of legal voters signed to separate sheets that 
have been filed within the time prescribed by the 
act, when such sheets are in proper form, con- 
tain the same subject matter, and the language of 
each petition is the same.®? 


In Massachusetts the constitutional provision re- 
lating to submission of a question to the voters®? 
was not intended to apply to the first petition filed, 
but to the petition when completed by the filing of 
the required number of subsequent signers, and is 
not limited to the part of the petition first filed.%4 


In Missouri five per cent of the voters in at least 
two thirds of the congressional districts is required 
on an initiative or referendum petition.®® 


In Montana a petition for a referendum must be 
signed by five per cent of all the legal voters of 
the state, taking as a basis for their calculation 


53. State v. Thurston County 
Super. Ct., 143 P. 461, 81 Wash. 6238, 


tory provisions. 
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the whole number of votes cast for governor at the 
last preceding election, and each of two fifths of 
all the counties of the state must furnish as signers 
five per cent of the legal voters in that county.*® 
If each of two fifths of the counties have furnished 
the necessary percentage of signers, but the whole 
number from these counties does not make five per 
cent of all the legal voters of the state, the petition 
may be rendered effective by signers enough from 
other counties to make up the required percentage 
of the entire number of legal voters in the state.°7 
The distribution of signers of a petition to initiate 
a measure and to order a referendum is the same, 
the difference being only in the necessary percentage 
of the whole number of legal voters.®® 


In Nevada. An initiative petition must be signed 
by qualified electors equal in number to ten per 
cent of the whole number cast for justice of the 
supreme court.®® 


In Oklahoma. The ratio and per cent of signa- 
tures required on a referendum petition is based 
on the total number of votes cast for the state of- 
ficer receiving the highest number of votes at the 
last general election,’® and a presidential elector 
may be considered a state officer for such purpose.’* 
The required number may differ, depending on 
whether the object sought is legislation merely or 
the amendment of the state constitution.7? 


In Oregon. Hight per cent of the greatest num- 
ber of votes any candidate receives for justice of 
the supreme court at the regular election last pre- 
ceding is the proper basis for ascertaining the nec- 
essary number of legal signatures of legal voters 
of the state upon an initiative petition.7? Refer- 
endum may be ordered by a petition signed by five 


68. State v. Stewart, supra (two 
fifths of the counties must furnish as 


Pees? ot Annas 91GB S35, OF. Ovnus.veMozer, 248:P..146) 119 
(Laws [1913] p 418, in so far as it ; . 
requires the authentication of signa- 59. Const. Amendm. No. 10 (“not 


tures:to an initiative petition by the 
initials of the authenticating officer, 
in ink, held directory only). 


[a] Thus, where it was provided 
that blank petitions for circulation in 
precincts where registration of voters 
is not required shall bear the certifi- 
eate of a justice of the peace, road 
supervisor, member of the school 
board, or postmaster, who resides in 
such precinct and is acquainted with 
the voters therein, that signatures op- 
posite which such official has writ- 
ten his signature are legal voters of 
the precinct, his decision is a political 
question, not subject to review by 
secretary of state, or court on a sub- 
sequent proceeding. State v. Thurs- 
ton County Super. Ct., 143 P. 461, 81 
Wash. 623, L.R.A.1915C 421, Ann.Cas. 
1916B 838. 


54. See infra § 278. 
§ 262 note 83. 


55. State v. Thurston County 
Super. Ct., 143 P. 461, 81 Wash. 623, 
L.R.A.1915C 421, Ann.Cas.1916B 838. 


[a] Certificates of local officers 
that signatures are genuine are evi- 
dence, in the absence of a showing to 
the contrary, that authorizes the sec- 
retary of state to cause measures to 
be printed on ballots. State v. Kozer, 
210Ee, 1725105 Or,..509. 


56. Dyer v. Shaw, 281 P. 776, 139 
Okl. 165. 
57. See constitutional’ and statu- 


See also infra 


more than eight per cent of the legal 
voters of the state shall be required 
to propose any measure’’). 


60. Acts (1911) (Extraordinary 
Sess.] § 3 Act No. 2 p 585 (‘eight per 
cent. of the legal voters of the state 
may, at any time more than four 
months before any general election 
propose any measure of general ap- 
plication to the state’’). 


61. See supra §§ 261, 262. 


62. Hammett v. Hodges, 149 S.W. 
667, 102 Ark. 510. ; 


68. Const. Amendm. art 48 (provid- 
ing that “not more than one-fourth of 
the certified signatures of any peti- 
tion shall be those of registered vot- 
ers of any one county’”’). 


64. Com. v. Littleton, 157 N.E. 537, 
538, 260 Mass. 423. 


“Its purpose is to make certain that 
the petition has substantial support 
throughout the commonwealth before 
submitting it to popular vote. This 
purpose would fail if the provision 
should be construed to be limited to 
the part of the petition first filed.” 
Com. v. Littleton, supra. 


65. Rev. St. (1909) § 6749. See 
State v. Sullivan, 224 S.W. 327, 283 
Mo. 546. 


66. Const. art 5 § 1. 


67. State v. Stewart, 188 P. 904, 
57 Mont. 397. 


signers eight per cent of the legal 
voters in a county). 


69. Const. art 19. See State v. 
Brodigan, 194 P. 845, 44 Nev. 306.’ 


70. -Const. art'5 §12: 


71. In re State Question No. 137, 
244 P. 806, 114 Okl. 132. 


[a] Thus, where the set€retary of 
state found that the highest number 
of votes at last general election for 
presidential electors was five hundred 
and twenty-eight thousand four 
hundred and forty, and, on the basis 
that such petitions must contain five 
per cent of such number making a 
total of twenty-six thousand four hun- 
dred and twenty signatures of legal 
voters to refer the measure in ques- 
tion, the petitioners could not object 
that the secretary of state erred in 
taking the vote cast for presidential 
electors for such basis. In re State 
ee No. 137, 244 P. 806, 114 Okl. 
132. 


72. Dyer v. Shaw, 281 P. 776, 139 
Okl, 165. 


73. Const. art 4 § 1. See Kellaher 
Vio ACOZer, (228 42P eS 1086). toons 4s o 
(laws requiring certification are not 
contrary to the constitutional provi- 
sion that not more than eight per cent 
of the legal voters shall be required 
to propose an initiative measure). 


[a] Votes for attorney general.— 
“We are not impressed with the sug- 
gestion made . . that the vote 
for Attorney General be taken as a 
basis, as such is wholly at variance 
with the plain mandate of the Consti- 
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per cent of the legal voters,7* or by the legislative 
assembly as other bills are enacted.7° 


In South Dakota. The only restriction on the pow- 
er of the legislature to make effectual the referen- 
dum provision in the constitution’® is the further 
provision that not more than five per cent of the 
qualified voters shall be required to invoke the ref- 
erendum.** 


In Washington. Ten per cent, but in no case 
more than fifty thousand legal voters, are required 
to propose a measure by the initiative method.** 


[§ 262] (2) Counting Signatures. In counting 
the names on an initiative or referendum petition 
the secretary of state has no discretion,’® as he 
acts in a purely ministerial character.*° The secre- 
tary of state can consider only signatures that have 
been certified-as genuine,*? and the affidavit of the 
circulator’? unaccompanied by such certificate is 
not evidence upon which the secretary of state is 
entitled to act.8 The secretary of state has no 
right to presume that an uncertified signature is 
that of a competent signer,** but it is his duty to 
assume that an uncertified petitioner is not a voter 
and refuse to count his name.*° 


On several petitions. It has been held that the 
secretary of state may take and count the aggregate 
of signatures to separate petitions®® filed on dif- 
ferent dates,®’ if filed within the requisite time,®® 
and which are alike in form and relate to the same 


tution.” Othus v. Kozer, 248 P. 146, 
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officers certifying signatures, whereon 
no names appeared, is not such con- 


[§§ 261-266 


subject matter.®® 


[§ 263] h. Withdrawal of Signatures. As a sig- 
nature, to be withdrawn from a petition, must be 
submitted to the same formalities as those that are 
counted,®® a person cannot withdraw his name from 
a petition by a mere letter or post card. to the sec- 
retary of state.°1 


Estoppel. Where there is not fraud, a signer 
who did not read the measure attached to a ref- 
erendum petition cannot question his signature on 
the ground that he did not understand the nature 
of the act.°? ; 


After due filing.°* The secretary of state cannot 
permit the withdrawal of names on petitions after 
they have been received and preliminarily filed in 
his office.°+ 


[§ 264] 3. Verification—a. In General. The pe- 
tition must be verified by affidavit of the circula- 
tor.°> Verification applies to the authenticity of 
the signatures on a petition.°® Signatures not veri- 


fied according to preseribed statutory procedure — 


will be stricken.®? 


[§ 265] b. When Made. The verification must be 
made before the petition is filed with the county 
clerk, or other proper official,®* and it cannot there- 
after be changed.°® 


[§ 266] c. Who Must or May Verify. The re- 
quired verificationt must -of course be made by a 


the signatures 
stances in evidence. 


and other circum- 


147, 119 Or. 101. 


74, Const. art 4 §'1.. See State v. 
Olcott, 135 P. 95, 67 Or. 214. 


75. See supra § 235. 
76. Const. art 3 § 1. 


77, State v. Burkhart, 183 
870, 44 S.D. 285. 


78. Const. art 2 § 1. See State v. 
Howell, 142 P. 1, 80 Wash. 692. 


' 79. Thompson y. Vaughan, 159 N. 
W. 65, 192 Mich. 512; Kellaher v. 
Kozer, 228 P. 1086, 112 Or. 149. 


[a] Similarity of handwriting is 
se much a matter of opinion and so 
indefinite that the secretary of state 
cannot act upon it in counting signa- 
tures. Tnompson vy. Vaughan, 159 N. 
W. 65, 192 Mich. 512. 


Authority on hearing of protest see 
infra § 277. 


gs0. See cases supra note 79. 


81. Kellaher v. Kozer, 228 P. 1086, 
112 Or. 149. 


[a] Certificates prima facie evi- 
dence.—Provision of L. § 4098, that 
certificates on initiative and refer- 
endum petitions be prima facie evi- 
dence has reference to evidentiary 
value given them by courts, and in 
counting signatures, secretary of 
state must be governed exclusively 
by what appears upon the face of the 
petition. Kellaher vy. Kozer, 228 P. 
1086, 112 Or, 149. 


[b] Mere fact that sections of 
referendum petition were marked 
“filed” by county clerk does not re- 
quire that signatures thereon be 
counted by secretary of state, who in 
his canvass must count only valid 
signatures. Thompson v. Vaughan, 
159 N.W. ‘65, 192 Mich. 512, 


[c] Initialing blank lines by local 


N.W. 


clusive evidence of fraud as to au- 
thorize the rejection of names on such 
petitions which were duly initialed 
and certified. State v. Superior Court, 
etc., 143 P. 461, 81 Wash. 623, L.R.A. 
1915C 421, Ann.Cas.1916B 838. 


paper ndtt of signatures see supra 


82. See infra § 266. 


83. Kellaher v. Kozer, 228 P. 1086, 
112. Or. 159. 


-{a] Affidavits must sufficiently 
prove qualifications of signers to en- 
able secretary of state to count signa- 
tures on petitions. Kellaher v. Kozer, 
228 P. 1086, 112 Or. 149. 


84. State v. Kozer, 210 P. 172, 105 
Ors509. 


Competency of signers generally see 
supra § 256. 


85. State v. Kozer, 210 P. 172, 105 
Or. 509. 


86. Petitions may be filed in sec- 
tions see infra § 279. 


87. Filing of petitions at different 
times see infra §§ 279, 280. 

88. See infra §§ 279, 280. 

89. Hammett v. Hodges, 149 S.w. 
667, 104 Ark. 510. 

90. State v. Sullivan, 224 S.W. 327, 
283 Mo. 546. 

Certication see infra § 268. 

Verification see infra § 264. , 

91. State v. Sullivan, 224 S.W. 327, 
283 Mo. 546. 


[a] Names will not be rejected on 
affidavit of signers that they did not 
sign, after petitions are lodged with 
secretary of state, the court having 


Sayman v. 
Becker, (Mo.) 269 S.W. 973. 


$2. State vy. Sullivan, 224 S.W. 327, 
283 Mo. 546. 


[a] Analogy to signed note.— 
“Such signers are in no position to 
question their signatures, any more 
than one could question the signing 
of a note which he did not read.” 
State v. Sullivan, 224 S.W. 3827, 339, 
283 Mo. 546. 


- 93. See infra §§ 278-280. 


94. Peo. v. Hinkle, 227 P. 861, 130 
Wash. 419. 


95. Kellaher v. Kozer, 228 P. 1086, 
39 Idaho, 382. 


[a] Unverified signatures should 
be stricken from a petition for refer- 
endum of a statute. O’Brien v. Pyle, 
214 N.W. 623, 51 S.D. 385. 


[b] Where there is no verification, 
the petition will not be counted. Mor- 
Bond v. Pyle, 220 N.W. 907, 53 S.D. 


96. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557. 


{a] Verification is simple declara- 
tion under oath of genuineness of sig- 
natures.—In re Opinion of the Jus- 
tices, 103 A. 761, 116 Me. 557. 


Genuinehess see supra § 260. 


97. O’Brien v. Pyle, 214 N.w. 
51 S.D. 385. ¥ Mee ha 


$8. Thompson y. Vaughan, 159 
N.W. 65, 192. Mich. 512. 

Filing see infra §§ 278-280. 

99. Thompson y. Vaughan, 159 


N.W. 65, 192 Mich. 512. 
Amendment see infra § 273. 
1. See supra § 264. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 266-268] 


person or persons authorized to perform this duty,? 
usually by the person or persons who circulated the 
petition.* Under particular statutory provisions it 
has been held that a person whose name is not on 
the voting list certified by the proper officer,‘ is not 
competent to verify a petition,’ even though cireu- 
lated and signed by himself;* and, in some juris- 
dictions, where only the first of several sheets of a 
petition’ is verified, only a person whose name ap- 
pears on the sheet verified is competent to verify 
the petition. A city clerk who certifies a petition 
can, if otherwise qualified, act as the verifying pe- 
titioner.® ' 


Personal acquaintance with signers. The person 
verifying must be acquainted with signers.1° 


[§ 267] d. Sufficiency.11 The requirements as to 
verification’? must be complied with,!* and this 
rule applies to the necessity of statements to the 
effect that every person who signed the petition 
did so in the presence of the circulator,!* that the 
cireulator believes each signer stated correctly his 
name,?® his residence,® and post office address,17 
and that each signer was a legal voter of the coun- 
ty in which the petition was cireulated.t® The af- 
fidavit of the person making the verification must 
state the qualifications of the person making it;19 
and, if he is, as under some statutes he must be,?° a 
person whose name is on the particular petition 
he verifies,21 he must state that he himself comes 
within the statutory qualifications as that of being 
a qualified voter?” or elector?® in the locality in 


2. See statutory provisions. 


STATUTES 


(“Every person who circulates a pe- [a] 


[59 C.J.] 701 


which he solicited signatures. 


Several sheets or several petitions.24 It has been 
held that every sheet of the petition should be ver- 
ified ;*° and, where only the first of several sheets 
bore the verification, only the names preceding the 
verification could be counted.2* Where a verifying 
petitioner signs two or more petitions, and acts as 
verifying petitioner on each of them, only names 
on the petition bearing the earliest date should be 
counted.?7 


Falsity, fraud, or forgery. A false affidavit, will- 
fully and intentionally sworn to, will justify a re- 
jection of the petition;?® but proof of actual fraud 
of the circulator of a referendum petition is neces- 
sary that his false affidavit as to one signer may 
have any effect against others.2® Any parts of a 
petition containing names procured by forgery on 
the part of the circulator may be rejected.2° How- 
ever, it has been held that the fact that the verifica- 
tion of certain names on a petition was based on 
hearsay,*! or that some of the signatures were not 
original,?? will not invalidate verification of the 
remainder. Where petitions for a referendum were 
originally unverified, they could not be legally ver- 
ified by having printed verification forms executed 
and pasting them on the petitions.?® 


Immaterial or clerical errors. An immaterial va- 
riance in a petitioner’s name will not prevent count- 
ing him as one of the legal petitioners.*# 


[§ 268] 4. Certification®>—a. In General. The 


If signers failed to state their 


3. See statutory provisions. 


4 Certification of petition see su- 
pra § 268. 


5. See cases infra note 6. 


6. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557; In re Opin- 
ion of the Justices, 95 A. 869, 114 Me. 
557. 


7. Petition may consist of more 
than one sheet see supra § 254. 


8. In re Opinion of the Justices, 95 
A. 869, 114 Me. 557 (persons whose 
names appeared on unverified sheets 
.were not constitutional petitioners). 


9. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557 


[a] Reason for rule—‘“To deny 
him that right would, In effect, dis- 
franchise him from exercising, his 
constitutional right of petition, and 
disfranchise every other municipal 
clerk in the state.’ In re Opinion of 
the Justices, 103 A. 761, 769, 116 Me. 
557. 


10. In re Opinion of the Justices, 
137 A. 53, 126 Me. 620; Morford v. 
Pyle, 220 N.W. 90% 53) Subs 957, 


[a] What constitutes personal 
knowledge, and nature and_weight of 
evidence warranting verification of 
initiative and referendum petitions 
are for body acting on a petition. In 
re Opinion of the Justices, 137 A. 53, 
126 Me. 620. 

11. Amendment see infra § 273. 

12. See constitutional and statu- 
tory provisions. 

13. See cases infra this section. 


14. Kaesser v. Becker, 243 S.W. 
346, 295 Mo. 93; State v. Kozer, 210 
Pp. 172, 105 Or. 509. See Wood v. 
Byrne, 232 N.W. 303, 305, 60 N.D. 1 


tition can make a positive affidavit 
that the signature was the genuine 
signature of the person who signed 
it, for the reason that it is signed in 
his presence’’). 


15. See supra § 253. 
16. See supra § 258. 
17. See supra § 258. 


18. In re Opinion of the Justices, 
137 A. 53, 126 Me. 620 (petitioner, 
verifying initiative and referendum 
signatures appearing on _ petition, 
should have personal knowledge 
thereof); Thompson v. Vaughan, 159 
N.W. 65, 192 Mich. 512; State v. 
Kozer, 210 P. 172, 105 Or. 509; Mor- 
ford v. Pyle, 220 N.W. 907, 53 S.D. 
356. 


19. Thompson _ v. Vaughan, 159 
N.W. 65, 192 Mich. 512. 


Amendment see infra § 273. 
20. See statutory provisions. 
21. See supra § 266. 


22. Morford v. Pyle, 220 N.W. 907, 
53 S.D: 356. 


23. Thompson v. Vaughan, 159 
N.W. 65, 192 Mich. 512. 


24. Several sheets see supra § 254. 


25. State v. Sullivan, 224 S.W. 327, 
283 Mo. 546; Kellaher v, Kozer, 228 
P. 1086, 112 Or. 149; State v. Kozer, 
210 P. 172,,105 Or. 509. 


26. In re Opinion of the Justices, 
95 A. 869, 114 Me. 557. 


27. In re Opinion of the Justices, 
103 A. 761,.116 Me. 557. 


28. State v. Graves, 107 N.E. 1018, 
90 OhioSt. 311; Morford v. Pyle, 220 
N.W. 907, 53 S.D. 957 (where purport- 
ed verification is false, petition can- 
not be counted). 


qualifications the affidavit or verifica- 
tion may be considered as false. 
Mor iong v. Pyle, 220 N.W. 907, 53 S,D. 


[b] Affidavit is false in South Da- 
kota, where the person who signed 
the affidavit received any compensa- 
tion or promise of compensation for 
his services in circulating the peti- 
tion. Morford v. Pyle, 220 N.W. 907, 
909, 53 SD. 356: 


29. Sayman v. Becker, (Mo.) 269 
S.W. 973. 


[a] Reason for rule.—‘“In the ab- 
sence of evidence of intentional fraud 
or guilty knowledge on the part of 
the circulator, it would be an unjust 
rule to deprive the honest signer of 
his right to have his signature count- 
ed... because some disqualified 
person signed, or because some per- 
son... affixed a fictitious name, 
or... . address.’ --State v. Olcott, 
125 P. 303, 307, 62 Or. 277 [quot Say- 
man v. Becker, (Mo.) 269 S.W. 973, 
984]. 


30. State v. Graves, 107 N.E. 1018, 
90 OhioSt. 311. 


21. In re Opinion of the Justices, 
137 A. 53, 126 Me. 620. 


32. In re Opinion of the Justices, 
supra. 


33. O’Brien v. Pyle, 214 N.W. 623, 
5IeSoD) 3:85. 

24. See cases infra this note. 

fa] Bule applied: (1) “W. W. 
Farrar” and “Walter W. Farrar.” In 
re Opinion of the Justices, 103 A. 761, 
116 Me. 557. (2) ‘Ralph Richards” 
and “R. W. Richards.” In re Opinion 
of the Justices, supra. 


35. Certification of measure by at- 
torney-general see infra § 281. 


702 [59 C.J.] 
required acknowledgment, authentication, or certifi- 
cation, as the case may be,*® of the affidavit of ver- 
ification,?? must be taken or made before or by a 
person authorized to act for this purpose.*® Pro- 
visions requiring the county clerk or cther desig- 
nated officer®?® to examine petitions filed in his 
office*® and, upon completion of his examination 
of the petition, to attach thereto his certificate show- 
ing the results of such examination,*! as that he 
believes the signatures thereon are genuine,*? and 
that the signers are legal voters of the state and 
of the county wherein they reside** and in which 
the petition was circulated,** constitute a proper 
exercise of legislative power,*® are mandatory*® 
and ministerial.47 While the general rule seems to 
be that the certifying officer may not go beyond 
the face of the petition and the registration records 
and resort to extraneous evidence,*® there is some 
authority to the contrary.*® 


[§ 269] b. Who Must or May Certify. The affi- 
davit of verification must be acknowledged, authen- 
ticated, or taken before or by a notary public or 
other authorized proper officer.°° A notary public®! 
may take the affidavit of verification of the circu- 
lator, although he was a signer of the petition,°? if, 
it has been held, he does not thereby create an 


86. See statutory provisions. 
37. See supra §§ 264-267. 

38. See infra § 269. 

39. See statutory provisions. 
267. P. €96,1 ..°% 


STATUTES 


who had_become of age after the last 
general election, though they had reg- 
istered, as well as all others who for 
any reason had not registered until 
after the election). 


Kellaher v. Kozer, 228 P. 1086, 


; [§§ 268-270 


interest which would disqualify him.5* A city clerk 
may certify the names on a referendum petition 
although he was one of the petitioners®* and acted 
as the verifying petitioner.®® It has been held that 
notaries public certifying initiative and referendum 
petitions must have personal knowledge of the resi- 
dence and post office addresses of persons whose 
names are attached to such petitions,°® and that. 
they are legal voters of the state and of the county 
wherein they reside.®* 


[§ 270] c. Sufficiency. A certificate is not good 
as to unverified signatures.*8 The signature of a 
certifying official must be written with his own 
hand.°® mer 


Several sheets. It seems that when several sheets 
of a petition®® are fastened together, the certifica- 
tion is good only as to names preceding it,®! and, 
even where each of several pages of a petition are 
verified, but a jurat appears only on the first page, 
only the names on that page can be counted.®? 


Immaterial and clerical errors. A mere clerical 
error will not invalidate the certification.°? It has 
been held that the omission of day, date, month,. 
and year in the jurat authentication®* or the fail- 


petition could not be counted, since 
clerk’s certificate that names appear- 
ing on the blank from one to one hun- 
dred inclusive did not include the 
name of the verifying petitioner. In 
re Opinion of the Justices, supra. 


Arie os v. Jordan, 388 Idaho 882. See cases infra this 59. In re Opinion of the Justices, 
as ae, section. supra. 
Filing see infra § 278. 51. In re Opinion of the Justices, [a] Official certificate not signed 
41. Boggs v. Jordan, 267 P. 696,/103 A. 761, 116 Me. 557; State v. Sul-| by officer not a certificate, as it is the 
204 Cal. 207. livan, 224 S.W. 327, 283 Mo. 546; In| signature which authenticates it, 


42. State v. Kozer, 228 P. 1086, 112 
Or. 149; State v. Kozer, 210 P. 172, 
1052Or. 7.509. 52. 


43. State v. Kozer, supra. 283 Mo. 546. 


[a] Whether names on petitions [a] 
appear on voting list is a matter for 
clerk’s certificate. In re Opinion of 
the Justices, 103 A. 761, 116 Me. 557. 


{[b] The ultimate fact to be proved 
by the. certificate is that the signers 
are legal voters. State v, Kozer, 210 
debi Ll DL 05 Ox. 509. 


44. State v. Kozer, supra. 


45. Kellaher v. Kozer, 228 P. 1086, 53}. 
112 Or. 149. 54. 


[a] Requirement is not unconsti- 
tutional as depriving unregistered le- 55. 
gal voters of the right to sign a peti- supra 
tion, since their signatures may be y 
certified by a notary public. 
her v. Kozer, 228 P. 1086, 112 Or. 149. } Or. 50 


Okl. 285 


law, either 


46. See cases supra notes 39—45. 


[a]. However, proof that clerks in 
newly organized counties had failed 
to compare signatures in old counties, 
where their certificates were sufficient 
to establish prima facie case for sus- 
pension of a measure, and without 
proof that_ signatures were not gen- 


[a] Thus: 


and ninety-one, 


re State Question, etc., 244 P. 801, 114 
State v. Sullivan, 224 S.W. 327, 


Reason for rule.—As a signer 
of the petition such notary publie has 
no interest in the matter that would 
preclude him from administering oath 
to the circulator, and as there is no 
; statutory or 
which would make his official certifi- 
cate bad, he is allowed to administer 61. 
such oath to such a person. 
Sullivan, 224 S.W. 327, 283 Mo. 546. 


State v. Sullivan, supra. 


In re Opinion of the Justices, 
LOS Ay Teds 11.6) Mes bor. 


In re Opinion of the Justices, 
Kella- 56. ou v. Kozer, 210 P. 172, 105 


57. State v. Kozer, supra. 


58. In re Opinion of the Justices, 


95 A. 869, 114 Me. 557. 62. In re Opinion of the Justices, 


(1): Where referendum 
petition with one hundred lines had 
names on each line, except twenty-five 
and verifying peti- 
tioner’s name appeared in first column [a] 


and gives it its official character. In 
re Opinion of the Justices, 103 A. 761, 
116 Me. 557. 


[b] Certification invalid: (1) 
When written with a typewriter. In 
re Opinion of the Justices, 103 A. 761, 
116 Me. 557. (2) When the town or 
city clerk’s name is written by his 
elerk or stenographer. In re Opinion 
of the Justices, 95 A. 869, 114 Me. 557. 


60. See supra § 254. 


In re Opinion of the Justices, 
95 A. 869, 114 Me. 557. 


[a] Thus: (1) Where clerk’s cer- 
tificate to referendum petition re- 
ferred only to designated numbers of 
names in one of two columns, names 
in the other colQimn could not be 
counted. In re Opinion of the Jus- 
tices, 95 A. 869, 114 Me. 557. (2) 
Where certificate appeared only on 
first of several sheets of referendum 
petition, names on other sheets could 
not be counted. In re Opinion of the 
Justices, supra. 


common, 


State v. 


Supra. 


63. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557. 


Thus, where clerk certified 


uine signatures of legal voters, is not 
sufficient to defeat a petition. State 
v. Stewart, 188 P. 904, 57 Mont. 297. 


47. Boggs v. Jordan, 267 P. 696, 
204 Cal. 207. 


48. Boggs v. Jordan, supra, 


49. State v. Stewart, 
57 Mont. 397, 405 (“this method of 
comparison would exclude from con- 
sideration all young men and women 


188 P. 904,! 


below number fifty, and clerk’s certifi- 
cate showed all names from one to 
one hundred were those of duly quali- 
fied voters, names on the petition 
could not be counted. In re Opinion 
of the Justices, 103 A. 761, 116 Me. 
557. (2) Where referendum petition 
contained one hundred numbered 
blank lines, all filled, with two signa- 
tures below, one of which was that of 
the verifying petitioner, names on the 


names on lines one to forty-eight in- 
clusive, to be those of duly qualified 
voters, and no name appeared on line 
forty-seven but that of the verifying 
petitioner appeared on line forty-nine, 
the error was only clerical and did not 
prevent counting the names on the 
petition. In re Opinion of the Jus- 
tices, 103 A. 761, 116 Me. 557. 


64. In re Opinion of the Justices, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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ure of the officer to attach his official seal*®> will 
not vitiate the verification; and where his certifi- 
cate was filed within the required time®® it will not 
be vitiated because the jurat failed to specify the 
date, although it gave the month and the year.*7 


Effect as evidence. Such a certificate is prima 
facie evidence of the genuineness of the facts thus 
certified,** including the qualifications of the sign- 
ers.°® Although petitions have been verified and 
certified and filed, the governor may compare the 
names appearing thereon with the voting lists of 


towns and refuse to count such names as do not. 


appear on such lists;*° but after the expiration of 
the time within which petitions must have been 
filed’? the governor cannot receive evidence as to 
whether a town clerk requested a return of the pe- 
titions in order to permit him to examine the vot- 
ing lists to determine whether his certificate was 
correct."* The probative value of certificate may 
be destroyed by proof of fraud on the part of the 
circulator.7? 


[§ 271] 5. Printing Measures on Petitions.74 <A 
constitutional requirement that a description of a 
proposed law shall be printed at the top of each 
blank for signatures intends that such description 
shall signify a fair portrayal of the chief features 
of a proposed law in words of plain meaning so 
that it can be understoed by persons entitled to 


STATUTES 


171 N.E. 294, 297, 271 Mass. 582, 69 
(“It must be complete 


[59 C.J.] 


vote.*° It has been held that the full text of an 
act of the legislature need not be printed on a peti- 
tion for referendum that is sought as to the entire 
act;"® but if a referendum is sought of a portion 
of an act only, such portion must be printed on the: 
petition.77 A misleading title embodied in a de- 
scription does not necessarily render it defective.7® 
Where an initiative petition proposed a law to per- 
mit athletic outdoor sports, and an additional peti- 
tion proposed the law as permitting a certain sport 
on Sunday, there was such a substantial difference 
between the descriptions as to invalidate it.7® 


[§ 272] 6. Attaching Copy of Measure to Peti- 
tion.*° While the provision made in some jurisdic- 
tions that the petition must contain a full and cor- 
rect copy of the measure sought to be referred when 
offered for filing,*! is mandatory in cases both of 
initiative®? and referendum®*® petitions, it has been 
held that several petitions*+ may be attached to one 
full and correct copy of a measure on which a ref- 
erendum is sought,®® provided that such combining 
of petitions would not override or ignore the ex- 
pressed desires of one set of petitioners.S® It seems 
that a full copy of a lengthy petition need not be 
attached to every sheet of a referendum petition.®” 
Tt is not requisite that a full copy of an act be 
attached to each sheet of a petition when referen- 
dum is sought as to the entire act,®® but if referen- 
dum is sought only upon part of an act, such part 


703 


it is not corrected. While we should 
hesitate to say that, standing alone, 


65. In re Opinion of the Justices, 
supra. A.L.R. 388 
[a] Thus the fact that the notary 


taking acknowledgment of the circu- 
- lator failed to attach his seal to cer- 
tain pamphlets containing names, or 
to others after the petition had been 
filed with the secretary of state, or 
took acknowledgment prior to the 
time the petition was filed were tech- 
nical errors insufficient to exclude 
such names. In re State Question No. 
137, 244 P. 801, 114 Okl. 285. 


66. Time for filing generally see 
supra §§ 279, 280. 


67. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557 


68. Kellaher v. Kozer, 228 P. 1086, 
89 Idaho 382; State v. Stewart, 188 
P. 904, 57 Mont. 397. 


[a] Initiative or referendum peti- 
tion duly certified, when it is in regu- 
lar form, may be regarded as prima 
facie evidence of its validity. In re 
Opinion of the Justices, 137 A. 53, 126 
Me. 620. 


69. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557 (where city 
clerk certified all signatures on a 
referendum petition to be those of 
persons qualified to vote for governor, 
such statement was prima facie evi- 
dence of the fact, and his letter to the 
governor stating that he did not ex- 
amine voting lists prior to making 
such certificate did not overcome such 
prima facie showing). See supra § 
256. 


70. In re Opinion of the Justices, 
103 A. 761, 116 Me. 557. 


71. See supra §§ 278-280. 


72. In re Opinion of the Justices, 
103 A: 761, 116 Me. 557. 


73. Barkley v. Pool, 173 N.W. 600, 
103 Neb. 629. 


74. Other notice of measures see 
infra §§ 272, 2838, 284. 


75. In re Opinion of the Justices, 'not embodied in the ‘description’; but !179, 178 


5 


enough to convey an intelligible idea 
of the scope and import of the pro- 
posed law. It ought not to be clouded 
by undue detail, nor yet so abbreviat- 
ed as not to be readily comprehensi- 
ble. It ought to be free from any 
misleading tendency, whether of am- 
plification, of omission, or of fallacy. 
It must contain no partizan coloring. 
It must in every particular be fair to 
the voter to the end that intelligent 
and enlightened judgment may be ex- 
ercised by the ordinary person in de- 
‘ciding how to mark the ballot’’). 


[a] Reason for rule.—‘“The pur- 
pose of the requirement that a de- 
scription of the proposed law be 
printed on the initiative blanks 
: is that such signers may have 
before their eyes and in their minds 
when deciding whether to sign the 
petition an impartial statement of the 
dominant and essential provisions of 
the proposed law so that thereby they 
may obtain an accurate conception 
of its main characteristics.” In re 
Opinion of the Justices, 171 N.B. 294, 
297, 271 Mass. 582, 69 A.L.R. 388. 


[b] Description inadequate.—A de- 
scription which made no reference 
to highly responsible duties imposed 
by the proposed bill upon state offi- 
cers, and stated that statute of limi- 
tations in tort actions was repealed, 
whereas it was repealed only to the 
extent of actions involving the pro- 
posed law, was inaccurate and insuf- 
ficient. In re Opinion of the Justices, 
171 N.E. 294, 271 Mass. 582, 69 A.L.R. 
388. 


Constitutional provisions as being 
mandatory see supra § 231. 


76. Bartling v. Wait, 148 N.W. 507, 
96 Neb. 532. 


77. Bartling v. Wait, supra. 


78. In re Opinion of the Justices, 
171 N.E. 294, 297, 271 Mass. 582, 
A.L.R. 388 (“This misleading title is 


this rendered the ‘description’ defec- 
tive, it may be mentioned in connec- 
tion with other factors’’). 


Titles generally see infra § 282, 


79. Brooks v. Secretary of Com- 
monwealth, 153 N.E. 322, 257 Mass. 91. 


80. Other notice of measures see 
supra § 271; and infra §§ 283, 284. 

81. See statutory provisions. 

82. State v. Roach, 130 S.W. 689, 
230 Mo. 408, 189 Am.S.R. 639. 

83. State v. Amsberry, 177 N.W. 


179, 178 N.W. 822, 104 Neb. 273. See 
State v. Mack, 292 P. 306, 134 Or. 67 
(petition for referendum of Benton 
County Salary Bill without ballot 
title on cover or elsewhere held inef- 
fective to require submission to vot- 
ers). 


84 See supra § 254. 
85... State vi Olcott, 125). P. 303;°.62 
Or. 277. 


86. State v. Hanna, 154 N.W. 704, 
31 N.D. 7570: 


87. State v. Amsberry, 177 N.W. 
179, 178 N.W. 822, 104 Neb. 273. But 
see State v. Langworthy, 104 P. 424, 
106 BP. 336, 55 Or. 3038 (Act [1903] $2 
p 244 enacted for the purpose of fa- 
cilitating initiative and referendum 
provides, “every such sheet for peti- 
tioners’ signatures shall be attached 
to a full and correct copy of the title 
and text of the measure so proposed 
by the initiative petition’’). 


[a]. Where act sought to be re- 
ferred contained four hundred and 
sixteen pages, a law that would re- 
quire a full copy of the act to be at- 
tached to each sheet of a petition con- 
taining room for signatures of only 
twenty petitioners, would be unrea- 
sonably obstructive. , State v. Ams- 
berry, 177 N.W. 179, 178 N.W. 822, 104 
Neb. 273. 


88. State v. Amsberry, 177 N.W. 
N.W. 822, 104 Neb. 273. 
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should be represented upon the petition.®® 


[§ 273] 7. Amendment of Petitions. While it 
has been held that the affidavit of qualifications of 
the circulator of an initiative petition is subject 
to amendment,®® and when so amended it dates back 
to the time of filing of the original petition,®! the 
general rule is that, after petitions have been filed,®” 
they cannot be returned to the circulators and cor- 
rected or amended.®* Sections of petitions cannot 
be amended after they have been filed in the office 
of the county clerk,9* and where changes are made 
in violation of the law after a referendum petition 
has been filed with the secretary of state,®° the 
sections of the petition from the county wherein 
the changes were made will be rejected in toto.®® 
As a general rule the secretary of state,may not 
exercise quasi-judicial functions, as authorizing 
amendments or supplements to an initiative petition 
after it has been filed in his office.97 


[§ 274] 8. Supplemental Petitions. A_ supple- 
mental petition is separate and distinct from the 
original®® and its purpose is to supply any deficien- 
ey found in the original after it has been transmit- 
ted to the secretary of state.°® The time within 
which a supplementary petition may be filed is 
mandatory.1_ A supplemental petition cannot be 
filed in the office of the county clerk? until after the 
original has been transmitted to the secretary of 


89. State v. Amsberry, supra. fa] 


STATUTES 


Supplementary petition on 


state.® 
in the office of the secretary of state,* does not con- 
stitute a final submission of a petition so as to pre- 
clude the filing of additional petitions relating to 
the same referendum® within the time in which such 
petitions may be filed-® y 


In Ohio a motion for a reconsideration of indefi- 
nite postponement of an initiated bill does not ex- 
tend the time for filing a supplementary petition,” 
and if it is not filed within the required time after 
the rejection of an initiated bill by the legislature 
it cannot be made the subject of a referendum.$ 


[§ 275] 9. Protests and Objections to Sufficiency 
—a. In General. Within the time and in the man- 
ner prescribed by statute® any qualified elector has 
the right to challenge the sufficiency of a petition.1° 
Such protests must be in writing’! under oath,” 
the administration of which will be determined from 
the officer’s certification,!? and by written notice to 
the seeretary of state and to the person filing the 
petition. A protest must state specifically the 
grounds on which it is made.*® 


[§ 276] b. Protests as to Signatures.1* When a 
petition is protested on the ground of deficiency of 
signatures, the decision of the secretary of state 
thereon is presumed to be correct in the absence 


Petition, etc., 110 P. 647, 26 Okl. 554; 


The filing of a petition for a referendum — 


90. Hinkley v. Wells, 206 P. 1023, 
57 Cal.App. 206. 


91. Hinkley v. Wells, supra. 


fa] hus, where the affidavit of 
the qualifications of a circulator of 
an initiative petition, as filed with the 
county clerk, was defective in that it 
failed to state that the circulator was 
a qualified elector, he was entitled to 
file a new affidavit as against the 
clerk’s contention that the filing of 
such an affidavit would constitute 
the alteration or removing of public 
records in violation of statutes con- 
trolling such matters. Hinkley v. 
Wells, 206 P. 1028, 57 Cal.App. 206. 


92. Filing see infra §§ 278-280. 


93. Thompson v. Vaughan, 159 
N.W. 65, 192 Mich. 512. 


94. Thompson v. Vaughan, supra. 
See In re Opinion of the Justices, 95 
A. 869, 114 Me. 557 (referendum peti- 
tions when filed must comply with 
constitution, and cannot be amended 
after time within which they must 
have been filed). 


_ 95. Filing with secretary of state 
See infra § 278. 


96. Thompson v. Vaughan, 159 
N.W. 65, 192 Mich. 512 (where nearly 
four thousand changes were made in 
a referendum petition after it was 
filed with secretary of state, sections 
from county wherein changes were 
made were rejected). 


97. Peo. v. Hinkle, 227 P. 861, 130 
Wash. 419. But see infra § 277 text 
and note 25. 


98. Thompson v. 
N.W. 65, 192 Mich. 512. 


[a] Signatures on sections of neti- 
tion filed within few days of filing 
first sections cannot be treated as 
supplemental petition. Thompson v. 
‘Vaughan, 159 N.W. 65, 192 Mich. 512. 


99. ‘Thompson v. Vaughan, supra. 


Vaughan, 159 


initiated measure.—An initiated law 
introduced into the legislature and 
there amended, but no further action 
taken thereon, may be submitted by 
filing a supplementary petition, prop- 
erly signed and verified, with the sec- 
retary of state. Pfeifer v. Graves, 
104 N.E. 529, 88 OhioSt. 473. 


1. Spahr v. Brown, 19 OhioApp. 
107. 


[a] Must be filed within ninety 
days (1) whether relating to referen- 
dum (Dalton v. Lelande, 135 P. 54, 22 
Cal.App. 481) (2) or to initiative 
(Spahr v. Brown, 19 OhioApp. 107). 


Time for filing petitions generally 
see supra §§ 279, 280. 


2. See infra § 278. 


3 Thompson v. Vaughan, 
N.W. 65, 192 Mich. 512. 


4 See infra § 278. 


5. State v. Thurston County Su- 
per. Ct., 166 P. 1126, 97 Wash. 569. 


6. Time within which petition may 
be filed see infra § 280. 


a Spahr v. Brown, 


159 


19 OhioApp. 


8. Spahr v. Brown, supra (where 
an initiated bill in the course of pro- 
ceeding before the house of repre- 
sentatives is indefinitely postponed, 
and no further action is had thereon, 
under the rules of the house, such ac- 
tion amounts to a rejection, and the 
ninety-day period for the filing of a 
supplemental petition begins to run 
from such date). 


9. See statutory provisions. 


[a] Within ten days after filing.— 
In re Initiative Petition, ete., 110 P. 
647, 26 Okl. 554, 


Limit for filing arguments against 
proposed measures see infra § 280. 


10. Power v. Robertson, 93 So. 
773, 180 Miss. 188; In re Initiative 


In re Initiative Petition No. 3, 109 P. 
732, 26 Okl. 487. 


[a] . Reason for rule.—‘‘The initia- 
tive proceeding, reserving the legisla- 
tive power in the people, makes each 
elector, if the amendment is valid, a 
part of the legislative machinery, and 
with rights as such in the enactment 
and proposal of legislation. The peo- 
ple who oppose the measure in our 
opinion have equal rights with those 
who favor the measure.’”’ Power v. 
pe ete 93 So. 769, 773, 130 Miss. 


11. Ramer v. Wright, 159 P, 1145, 
62 Colo. 53, 1 A.G.R. 1560. 


[a] Written notice to the secre- 
tary of state and to the persons who 
filed the petition may be required. In 
re Initiative Petition, etc., 110 P. 647, 
26 Okl. 554. 


12. Ramer vy. Wright, 159 P. 1145, 
62 Colo. 53, 1 A.L.R. 1560. 


13. Ramer v. Wright, supra. 


_ [a] Protest held insufficient, when, 
in a written protest to a petition to 
refer, the certificate of the officer 
read, “Subscribed before me,” etc. 
Ramer v. Wright, 159 P. 1145, 62 Colo. 
53,1 A.L.R. 1560. 


14. In re Initiative State Question 
No. 10, 110 P. 647, 26 Okl. 554; In re 
Initiative Petition No. 3, 109 P. 732, 26 
Okl. 487. 


15. Ramer v. Wright, 159 P. 1145, 
62 Colo. 53, 1 A.L.R. 1560. 


[a] Jurisdictional.—Provisions of 
L. (1913) ¢ 97 § 8, that protest to a 
petition for submission of an act of 
the legislature to the people must 
specify the grounds of such protest, 
and be under oath, are jurisdictional. 
Ramer v. Wright, 159 P. 1145, 62 Colo. 
53). TRAV RP 2b 60; 


16. Signatures generally sce su- 
pra § 255 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of evidence to sustain the allegation.17 Protests 
must state specifically the names protested.18 


Presumption that signers live at addresses given!® 
continues in a suit to enjoin submission?° until over- 
come by such proof as puts one contending against 
the truth of such showing to his own contrary proof, 
and in the absence of such proof to establish the 
fact finally;** but it has been held that if a pro- 
testant to an initiative petition can reasonably and 
fairly trace a signer in order to determine his qual- 
ifications to sign the petition,?? the statutory re- 
quirements as to addresses are fairly met although 
the street and house number of the petitioner may 
not have been included.?* 


[§ 277] c. Hearing on Protests. While the genera! 
rule may be that the secretary of state is not au- 
thorized to make a final determination of the suffi- 
ciency of petitions filed in his office,?* it seems that 
in some jurisdictions he may exercise a quasi-judi- 
cial authority in deciding questions of fact affecting 
their validity or sufficiency.25 However, the consti- 
tutionality or validity of a proposed or initiated 
measure cannot be determined in a hearing before 
the secretary of state.2® ._The burden of proof is 
upon protestant.27 The protest may involve the de- 
termination of a question of fact.?§ 


Time. The insufficiency of a petition must be 
proved within a certain time preceding the election 
at which the measure that is its subject is to be sub- 
mitted.2® Upon the filing of such protest it becomes 


17. In re Initiative Petition No. 3, 
facts. 


STATUTES 


the power to hear evidence and decide 
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the duty of the secretary of state to fix a day within 
a time certain thereafter on which he will conduct 
a hearing thereon.?°® 


Conclusiveness of decision. The requirements as 
to protests being jurisdictional,*! the secretary of 
state is without authority to act in the absence of 
substantial compliance with statute, and proceed- 
ings of the secretary of state upon and under an in- 
sufficient protest are without authority of law and 
of no force or effect.*?_ As the time for filing a sup- 
plementary petition®® is mandatory, the decision of 
the secretary of state with respect thereto is not 
conclusive.®* 


Review of decision; appeal. A proceeding to re- 
view a ruling of the secretary of state is not an orig- 
inal action, but is strictly one of review limited to 
questions which he has the power to decide, and to 
the correction of his errors.?> Where an appeal is 
taken from a ruling of the secretary of state it must 
be made within ‘the time prescribed in the statute 
allowing it;°° and his decision will not be disturbed 
unless it affirmatively appears that he has abused his 
discretion.*7 However, interested parties may in- 
tervene with respect to such an appeal within a rea- 
sonable time.*® 


[§ 278] I. Filing of Petition—1. In General. The 
filing of a petition with the proper official®® is not a 
legislative act,*° but a matter preliminary to the 
legislative act.** It has been held that statutory 
procedure, in the filing of the petition, is not man- 


wise essential as to parties filing pe- 


109 P. 732, 26 Okl. 487 


18. Ramer v. Wright, 159 P. 1145, 
62 Colo. 53, 1 A.L.R. 1560. 


19. See supra § 258. 
20. See infra § 295. 
21. Kaesser vy. Becker, 243 S.W. 


346, 295 Mo. 93. 


22. Qualifications of signers gen- 
erally see supra § 256 


23. In re State Question No. 138, 
244 P. 801, 114 Okl. 285. 


Address generally see supra § 258. 


24. Kaesser v. Becker, 243 S.W. 
346, 295 Mo. 93; State v. Brown, 141 
N.E. 69, 71, 108 OhioSt. 454 (“‘amend- 
ments made in 1915 (106 Ohio Laws, 
p. 295) to section 5175-291 must be 
considered in conjunction with the 
fact of the repeal of sections 5175-29j 
and 5175-281, and the conclusion is 
thereby further supported that it was 
the legislative intent that the secre- 
tary of state should no longer have 
any power to hear and determine the 
sufficiency of referendum petitions 
until after such petitions are returned 
to him from the counties’’). See Pow- 
er v. Robertson, 93 So. 769, 130 Miss. 
188 (secretary of state has power to 
decide all questions of fact relating 
to sufficiency or validity of petitions). 
But see’State v. Graves, 107 N.E. 1018, 
90 OhioSt. 311 (as state supervisor 
and inspector of elections, secretary 
of state has authority to hear and de- 
termine the validity and_ sufficiency 
of petitions filed in his office). 


25. Power v. Robertson, 93 So. 769, 
772, 130 Miss. 188. See In re House 
Bill, etc., 186 P. 485, 78 Okl. 47 (duty 
of secretary of state upon written 
protest to a petition). 

“In our opinion it [L. (1916) ¢ 159, 
known as the Initiative and Referen- 
dum Amendment] was intended to 
confer upon the secretary of the state 


He proceeds upon inquiry and 
determines facts and in our judgment 
is an inferior tribunal having quasi 
judicial powers.” Power v. Robert- 
son, supra. 


[a] In Colorado under provisions 
of L. (1913) ec 97 § 38, setting forth 
procedure upon protests, the secre- 
tary of state is without authority to 
act in the absence of a substantial 
compliance therewith. Ramer v. 
Wright, 159 P. 1145, 62 Colo. 53. 


26. In re State Question No. 10, 110 
P. 647, 26 Okl. 554. 


27. Power v. Robertson, 93 So. 769, 
130 Miss. 188. 


28. Kaesser v. Becker, 
346, 295 Mo. 98. 


[a] Thus, where proofs develop 
that the affidavit is false in material 
allegation or any material fact is not 
stated therein, those asserting the 
sufficiency of a petition should furnish 
proofs aliunde of necessary facts, 
such as testimony of the circulator, 
and then it becomes a question of 
fact, independent of the affidavit as to 
genuineness of signatures. Kaesser 
v. Becker, 243 S.-W. 346, 295 Mo. 93. 


29. State v. Fulton, 120 N.E. 140, 
97 OhioSt. 325 (under Const. art 2 § 
1g, providing for initiative and refer- 
endum, insufficiency of referendum 
petition and signatures thereon must 
be proven not later than forty days 
before the election at which the refer- 
endum is to’ be submitted). 


30. In re Initiative State Question 
No. 10, 110 P. 647, 26 Okl. 554. 


[a] Secretary of state may be re- 
quired to fix a date, for hearing the 
protest, not sooner than five days aft- 
er protest made. In re Initiative 
State Question No. 10, 110 P. 647, 26 
Okl. 554, 


[b] Service of notice not other- 


243 S.w. 


tition.—In re Referendum Petitions 
on House Bill No. 509, 186 P. 485, 78 
Okl, 47; In re State Initiative Ques- 
tion No. 10, 110 P. 647, 26 Okl. 554. 


31. See supra § 275. 


32. Ramer v. Wright, 159 P, 1145, 
62 Colo. 53, 1 A.L.R. 1560. 


83. See supra § 274. 


ane Spahr v. Brown, 19 OhioApp.’ 
25. State v. Thurston County Su- 
pér, .Ct.,..143.. BP. 461,.. 81 - Washi re2e5, 


L.R.A.1915C: 421, Ann.Cas.1916B 838. 
Injunction see infra § 296. 
Mandamus see infra § 296. 


36. State v. Thurston County Su- 
per. Ct., 143 P. 461, 81 Wash. 623, 
L.R.A.1915C 421, Ann.Cas.1916B 838 
(under L.-[1913] p 427 § 17, such an 
appeal must be taken within five 
days). 


37. In re Initiative State Question 
No. 10, 110 P. 647, 26 Okl. 554; In re 
Initiative Petition No. 3, 109 P. 732, 
26 Okl. 487. 


88. State v. Thurston County Su- 
per. Ct., 143 P. 461, 81 Wash. 623, L.R. 
A.1915C 421 (where secretary of state 
determined that, notwithstanding his 
rejection of many signatures on initi- 
ative petitions, there remained a suf- 
ficient number to entitle them to sub- 
mission to the voters, and objectors 
appealed from his ruling within five 
days as required by L. [1913] p 427 
§ 17, persons proposing the legislation 
could intervene to support secretary’s 
ruling within a reasonable time, al- 
though not within the five day limi- 
tation). 


39. See statutory provisions. 


40. State v. Olcott, 125 P. 302, 62 
Cr. 277. 


41. State v. Olcott, supra, 
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datory,*? and that a substantial compliance with the 
statute is sufficient,*? and clerical and technical er- 
rors in filing may be disregarded.*4 Petitions may 
be filed in sections.*® 


County clerk cannot refuse to file an initiative pe- 
tition merely because the affidavit failed to state all 
the qualifications of the circulator if he is in fact 
qualified*® and makes satisfactory proof of his qual- 
ifications.*7 


Duty of secretary of state to file a petition*® re- 
ceived from the proper official or person properly 
prepared, and when all the statutory requirements 
have been fulfilled,*® is mandatory.®° His action 
must be based upon the face of the petition as it is 
received in his office,>! and when a petition is pre- 
sented complying substantially with statutory re- 
quirements®? he is not permitted to make inquiries 
regarding the genuineness of the petition,®? or as to 
the truth or falsity of the certification,°* but he 
must file it and leave to the courts the determina- 
tion of questions of latent fraud or hermetic illegal- 
ity.°> It bas been held that the secretary of state 
could not refuse to file a petition because the affi- 
davit failed to state the qualifications of the cireula- 
tor,°® if he was in fact qualified and made satisfac- 
tory proof of his qualifications.*>* However, if the 
petition is not legally sufficient®® or is without the 


42. In re State Question, etc., 244 


STATUTES 


) 


sult if initiative and referendum pe- 
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terms of the constitution,5® he may refuse to accept 
and file it; and, it has been held that it was not an 
abuse of his diseretion®® when the secretary of state 
rejected parts of a petition, the circulators of which 
had been guilty of systematie course of fraud and 
forgery. When a referendum ‘petition has been 
received by the secretary of state, and retained in 


his custody among the records of his office, it will be 


deemed to have been filed.®? 


[§ 279] 2. Time for Filing—a. For Initiation of 
Measures. The petition must be filed, within the 
time prescribed,** with the proper official,®* but the 
requirement that petitions must be filed within a 
certain time dees not prevent the filing of sections 
of a petition at different times within the prescribed 
time.*® However, it has been held that under the 
legislative power to enact legislation to facilitate 
the operation of provisions for the exercise of the 
initiative and referendum®® the legislature has the 
power to fix a reasonable limit of time preceding 
the election within which an initiative petition may 
be filed.&7 


[§ 280] b. For Referendum. The provision that 
petitions for a referendum upon a measure passed 
by the legislature must be filed within a specified 
time after the final adjournment of the legisla- 
ture,°* is mandatory ;°° and the period begins to run 


the presence of the governor and per- 


P. 806, 114 Okl. 132. 


43. In re State Question, etc., 244 
P. 801, 114 Okl. 285 (an initiative pe- 
tition filed with the secretary of state 
indorsed, ‘‘Prepared and filed by the 
State Taxpayers’ Association, Camp- 
bell Russell, Secretary, Bristol Hotel, 
Oklahoma City,’ is not void because 
not in strict compliance with Comp. 
St. (1921) § 6631, providing, “When a 
citizen or citizens desire to circulate 
a petition initiating a proposition 
- . . Such citizen or citizens shall, 
when such petition is prepared, and 
before same is circulated or signed 
by electors, file a true and exact copy 
of same with secretary of state,” as 
such law does not require a petition 
so filed to bear any indorsement). To 
same effect In re State Question, 244 
P. 806, 114 Okl. 132. 


44. In re State Question, etc., 244 
P. 801, 114 Okl. 285; In re State Ques- 
tion, etc., 244 P. 806, 114 Okl. 132. 


45. State v. Dixon, 195 P. 841, 59 
Mont. 58. 


46. Hinkley v. Wells, 206 P. 1028, 
57 Cal.App. 206. 


Qualifications of circulator see su- 
pra § 253. 


47. Hinkley v. Wells, 206 P. 1023, 
57 Cal.App. 206. 


48. See statutory provisions. 


49. Requisites of petition see su- 
pra §§ 254-274. 


50. Thompson y. Vaughan, 159 N. 
W. 65, 192 Mich. 512; State v. Kozer, 
270 PB. 513, 126 Or. 641; State v. Kozer, 
210 BP. 172, 105 Or. 509. 


51. Kellaher v. Kozer, 228 P. 1086, 
112 Or. 149. 


52. Sufficiency of petition see su- 
pra §§ 254-277. 


53. Thompson v. Vaughan, 159 N. 
IW. 65; 963, 1192 Mich., 512<)- State. vy, 
Kozer, 210 P. 172, 105 Or. 509. 


“Evils of a serious nature might re- 


titions could be held up pending in- 
vestigations of uncertain length.” 
Thompson v. Vaughan, supra. 


[a] Frauds and irregularities can- 
not be investigated by secretary of 
state. Thompson v. Vaughan, 159 N. 
W. 65, 192 Mich. 512. But see supra 
§ 277 text and note 25. 


54. State v. Kozer, 210 P. 172, 105 
Or. 509. 


ee ee generally see supra § 


55. Kellaher v. Kozer, 228 P. 1086, 
39 Idaho 382; State v. Carter, 165 
S.W. 773, 257 Mo. 52. 


[a] Prima facie presumption of 
genuineness of signatures is suffi- 
ciently shown by affidavit required of 
eirculator to require secretary of 
state to accept and file petition. 
Hoa v. Becker, 243 S.W. 346, 295 

oO. : 


56. See supra § 266. 


57. Hinkley v. Wells, 206 P. 1028, 
57 Cal.App. 206. 


58. Sufficiency in general see su- 
pra §§ 254-274. 


Se teal protested see infra §§ 275-— 


59. Hodges v. Dawdy, 149 S.W. 
656, 104 Ark. 5838; Peo. v. Ramer, 158 
P. 146, 61 Colo. 422; Othus v. Kozer, 
248 P. 146, 119 Or. 101. 


69. [a] Duty to refuse is minis- 
terial. Peo. v. Ramer, 158 P. 146, 61 
Colo. 422. 


61. State v. Graves, 107 N.E. 1018, 
90 OhioSt. 311. 


62. Norris v. Cross, 105 P. 1000, 25 
Okl, 287 (secretary of state’s receiv- 
ing and retaining such petition will 
amount to a filing, although no in- 
dorsement of filing was made thereon, 
and although he failed to detach 
sheets containing signatures and af- 
fidavits and cause them to be attached 
to printed copies of the measure in 
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son offering it for filing, as required 
by Act April 16, 1908 [Sess. L. (1907- 
1908) p 440 ec 44]). 


63. See statutory provisions. 


64. State v. Montana, 195 P. 841, 
59 Mont. 58; Simpson v. Hill, 263 P. 
635, 128 Okl. 269, 56 A.L.R..706; Kel- 
laher v. Kozer, 228 P. 1086, 112 Or. 
149; State v. Howell, 138 P. 286, 77 
Wash. 651. 


65. State v. Dixon, 195 P. 841, 59 
Mont. 58. 


[a] Thus an initiative petition for 
measure to be submitted at election 
held November 2, 1920, the last sec- 
tions ef which were filed with secre- 
tary of state on July 2, 1920 was filed 
in time. State v. Dixon, 195 P. 841, 
59 Mont. 58. 


[b] Only requirement is that filing 
of petition shall be completed within 
the time-specified before the election 
at which they will be voted on. State 
v. Dixon, 195 P. 841, 59 Mont. 58. 


66. See supra § 236. 


67. State v. Howell, 138 P. 286, 77 
Wash. 651. 


[a] Thus L. (1913) c 138 § 1, pro- 
viding that measures to be submitted 
on initiative petitions be filed within 
ten months prior to election is not 
invalid as fixing an unreasonably 
short time for the preparation and 
circulation of petitions, although un- 
der the constitution petitions must 
be filed at least four months before 
election, leaving only six months in 
which to prepare, circulate and pro- 
cure signatures to petitions. State v. 
Howell, 138 P. 286, 77 Wash. 651. 


68. See constitutional and statu- 
tory provisions, 


69. Ariz.—Alabam’s Freight Co. vy. 
Hunt, 242 P. 658, 29 Arig. 419. 


Ark.—Jackson vy. State, 142 S.W. 
1158, 101 Ark. 473. 


Me.—In re Opinion of the Justices, 
103 A. 761, 116 Me. 557; In re Opinion 


§§ 280-282] . 


from the date of adjournment and not from the date 
of approval of the measure by the governor.7° 
Where a petition is filed in sections,7* it has been 
held that all the sections from any county must be 
filed at the same time,’? and the term “at the same 
time”’* does not-regard fractions of a day.7* It has 
been held that an act passed by a legislature in Feb- 
ruary, ordering a special election for the following 
November on all acts passed in such session, does not 
violate a constitutional provision reserving to the 
people the right to approve or reject acts of the leg- 
islature by filing a petition within ninety days.7® 


Time limit for filing arguments opposing referen- 
dum measure relates only to measures proposed by 
the voters,*® and not to referendum measures pro- 
posed by the legislature.*? 


[§ 281] J. Certification of Measure by Attorney- 
General.‘* Where the attorney-general is required 
to certify that an initiative measure is in proper 
form,’® the question of compliance with preliminary 
requirements®° is for him to determine,®? and in the 
absence of bad faith his decision thereon is final and 
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cannot be set aside.°2 The certificate of the attor- 
ney-general on initiative petitions relates only to 
matters of form.** In arranging petitions, and oth- 
er procedures for the reference of a legislative act, 
the attorney-general is requiréd to follow the lan- 
guage of statutes by which his acts are regulated.’* 
On a petition for certiorari, citizens who are taxpay- 
ers are proper parties to enforce the performance of 
a public duty on the part of the attorney-general 
in connection with initiative petitions.’® 


[§ 282] K. Titles and Enacting Clauses of Pro- 
posed Measures.*® While general rules with respect 
to titles of legislative acts*’ may apply to statutes 
enacted under initiative or referendum provisions,®® 
it has been held that a constitutional requirement 
that the subject of an act be expressed in its title’® 
does not extend to laws enacted directly by the 
people except to the extent that it may not be incon- 
sistent with the general purpose of the initiative and 
referendum as expressed in the constitution.°® Ti- 
tles of initiated measures should not contain more 
than one subject;°* nor should they be misleading.®? 


of the Justices, 
557. 

Mo.—State v. Carter, 165 S.W. 773, 
257 Mo. 52. 


fer ene v. Brown, 19 OhioApp. 


Okl.—Erp v. Riley, 138 P. 164, 40 
Okl. 340; Ralls v. Wyand, 138 P. 158, 
40 Okl. 323; In re Initiative Petition, 
ete., 110 P. 647, 26 Okl. 554. 


Or.—Libby v. Olcott, 134 P. 18, 66 
r.. 124, 


95 A, 869, 114 Me. 


ce) 


Wash.—State v. Howell, 166 P. 1126, 
97 Wash. 569. 


Fractions of a day see infra text 
and note 74. 


70. Jackson v. State, 142 S.W. 1153, 
101 Ark. 478. 


[a] “Session of the legislature” 
means a sitting of a body competent 
for the transaction of business during 
the time it is convened. Ralls v. Wy- 
and, 138 P. 158, 40 Okl. 323. 

71. See supra § 278. 

72. Thompson v. Vaughan, 159 .N. 
W. 65, 192 Mich. 512 (all subsequent 
to first filing should be rejected and 
none of the signatures thereon count- 
ed). 


73. See Cal. Const. art 4 § 1. 
74, Perry v. Gross, 156 P. 1031, 172 
Cal. 468. See Thompson v. Vaughan, 


159 N.W. 65, 192 Mich. 512 (where 
various sections of referendum peti- 
tion from a county show that some 
were filed at one time and some at 
another, all subsequent to the first 
filing should be rejected). 


[a] Clerk of court may be required 
by mandamus, after filing a section, 
to file another section presented on 
the same day. Perry v. Gross, 156 P. 
1031, 172 Cal. 468. 


[b] Reason for rule.—It is appar- 
ent that if all sections were required 
to be filed at the same instant of time 
the public will would be defeated in 
obvious ways, a person might file a 
petition at ten o’clock consisting of 
ten names, and at eleven o’clock a 
petition might be offered containing 
five thousand names and refused be- 
cause of the filing of the prior peti- 
tion, and the desire of five thousand 
citizens to give expression defeated 
py the act of a single man. Perry 
vy. Gross, 156 P. 1031, 172 Cal. 468. 


[59 Cc. J.—35] 


75. Libby v. Olcott, 134 P. 18, 66 
Or. 124 (Act Febr. 28, 1913 [L. (1913) 
p 620] requiring special election in 
November, 1913, at which shall be 
submitted to people all measures 
passed by twenty-seventh legislature 
upon which referendum may be in- 
voked does not violate Const. art 4 § 
1, reserving to people power to ap- 
prove or reject at polls any act upon 
petition filed not more than ninety 
days after adjournment of the legis- 
lature). 


76. State v. Hinkle, 269 P. 818, 148 
Wash. 445. 


77. State v. Hinkle, supra (‘Under 
Remington Comp. St. § 5433, a ten 
and twenty day limitation after ref- 
erendum petition for filing arguments 
for or against measures proposed by 
voters to be printed by secretary of 
state, although not unreasonably 
short for preparation of arguments 
by voters under § 5407, is manifestly 
unreasonably short for proposals 
made by the legislature, and should 
not be sanctioned in the absence of 
express legislative declaration to that 
effect). 


78. Certification 
see supra §§ 268-270. 


79. See statutory provisions. 


80. Preliminary requirements see 
supra §§ 254-274. 


81. Anderson v. Secretary of Com- 
nonce, 151 N.E. 378,. 255 Mass. 


of verification 


g2. Anderson vy. Secretary of Com- 
monwealth, supra. 


83. Opinion of the Justices, 160 
N.E. 439, 262 Mass. 603. 
84. Davis v. Van Winkle, 280 P. 


495, 278 P. 91, 130 Or. 304. 


85. Horton v. Atty.-Gen., 169 N.E. 
552, 269 Mass. 503. 


86. Ballot titles see infra §§ 288, 
289. 

87. See infra §§ 371-420. 

88. Cal.—Wallace v. Zinman, 254 


P. 946, 200 Cal. 585, 62 A.L.R. 1341. 


Mass.—In re Opinion of the Jus- 
tices, 171 N.E. 294, 271 Mass. 582, 69 
A.L.R. 388. 

Mont.—State v. 
287, 75 Mont. 429. 


Neb.—Bartling v. Wait, 148 N.%.- 


Erickson, 244 P. 


507, 96 Neb. 532. 


Or.—State v. Hoss, 292 P. 324, 134 
Or. 138; Malloy v. Marshall-Wells 
Hardware Co., 173 P. 267, 175 P. 659, 
176 P. 589, 90 Or. 303; Turnidge v. 
Thompson, ‘175 BP. 281, 89 Or P63. 
State v. Richardson, 85 P. 225, 48 Or. 
309, 8 L.R.A.N.S. 362. 


“There can be no just reason for 
holding that this [constitutional] pro- 
vision is mandatory when applied to 
statutes passed regularly by the leg- 
islature, and at the same time inap- 
plicable to statutes initiated by peti- 
tion and passed by direct vote of the 
people. Every reason going to pro- 
tect the public from imposition by 
undesignated matter in the title of an 
act. of the legislature obtains with 
like if not greater force to a measure 
that is to be voted upon by the people. 
It is common knowledge that .. . 
a large number of the population, not 
knowing what the context of the act 
is, rely solely upon its title as a guide 
to intelligent voting thereon.” Wal- 
lace v. Zinman, 254 P. 946, 949, 200 
Cal. 585, 62 A.L.R. 1341. 


See constitutional provisions. 


90. State v. Langworthy, 104 P. 
424, 55 Or. 308. 


91. State v. Erickson, 244 P. 287, 
75 Mont. 429. 


[a] Imcrease of rate of taxation 
and authorization of legislature to 
levy tax, declared to be the purpose 
of the title of an initiative measure 
does not violate a constitutional pro- 
vision that such titles shall not con- 
tain more than one subject. State v. 
Erickson, 244 P. 287, 75 Mont. 429. 


[b] Purpose of constitutional pro- 
vision that not more than one subject 
can be embraced in title is fairly to 
apprise the people, through publica- 
tion of legislative proceedings, of the 
subjects of legislation being consid- 
ered, in order that they may have 
opportunity of being heard thereon by 
petition or otherwise, should they so 


desire. State v. Dixon, 195 P. 84], 59 
Mont. 58. 
92. In re Opinion of the Justices, 


171 N.E. 294, 271 Mass. 582, 69 A.L.R. 
Oo as 

[a] 
create a Motor Vehicle 
| Fund for the Purpose of Providing 
1 Compensation for Injuries and Deaths 


Misleading title.—‘‘ ‘An Act to 
Insurance 
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A referendum petition will not be invalidated by the 
omission of surplus language identifying the stat- 
ute and repeating its title as contained in the ‘peti- 
tion filed with the secretary of state.°® 


Number of words. Under a provision that no title 
on an initiated measure shall exceed more than ten 
words, words indicating whether a vote shall be for 
or against the measure will not be included in com- 
puting the number of words in the title;°* and 
“$5,000,000” will not be considered as three words.°° 
Under a provision requiring that the title certified 
to the county clerks by the secretary of state’® may 
not exceed a certain number of words, such limita- 
tion is only upon the title certified by the secretary 
of state;®? but under such requirement, where it is 
further provided that he shall certify a title for 
each initiative measure designated for that purpose 


by a committee filing the petition, and that such | 


title shall not exceed a certain number of words, that 
the title designated by such committee exceeded such 
number, and the title certified by the seeretary of 
state contained less than such number, did not in- 
validate the measure after its adoption by the peo- 
ple.°® 


Enacting clause. Provisions of a constitution 
dealing with the style of initiative or referendum act 
with respect to the enacting clauses thereof, re- 
late only to such act and not to other acts of the leg- 
islature.°® 


[§ 283] L. Notice of Proposed Measures'—1. In 


due to Motor Vehicle Accidents.’ 


Compensation in connection with per- | title. 


STATUTES |. , 


19,” was not considered as part of the 3. 
State v. Dixon, 195 P. 841, 59 


General. In the absence of constitutional direction 
as to how knowledge of a proposed law shall be 
brought to the attention of the voters, the method is 
left to the discretion of the legislature,? which may 
be by attachment of the measure to the petition,* 
by distribution of published pamphlets containing 
the title and text of the measure with arguments for 
and against it,t by printing the measure on the pe- 
tition,® by proclamation,® by publication,’ or by such 
other means as seems reasonable.’ The notice and 
instructions to voters may be contained in the act 
ordered to be submitted; and it has been held that 
an act requiring a special election on certain meas- 
ures itself sufficiently states the measures to be 
VOC. Ol Ble sen 


[§ 284] 2. Publication. Under a constitutional 
provision that initiative and referendum measures 
shall be published as constitutional amendments are 
published, and in submitting such measures, officers, 
in matters pertaining to form of petition, shall be 
guided by general laws until special legislation is 
provided therefor,'1 initiative and referendum 
measures must be published as proposed amendments 
to the constitution are published,” the power of leg- 
islature being limited to matters pertaining to form 
of petition and the matter of submitting the meas- 
ures and not to the publication of measures.1? In 
the passage by the legislature of an act that may or 
must be referred? provisions for publication of the 
measure may be madé in the act itself,'® by an inde- 


See supra § 272. 


sonal injuries and death ‘has come to} Mont. 58. 106 ees pee aaa ae 104 P. 424, 
mean a seale of payments based upon ORISA CANA, Dione Si pia et) ; = 

injury or death without reference to * 3 , ionstale 5. See supra § 271. 

negligence or other civil liability at [a] “No person could possibly 6. 


law. That is the word used in con-'| have been misled, whether ‘$5,000,000’ 


State v. Langworthy, supra 


[§§ 289-284 


nection with workmen’s compensation 
with which large numbers of people 
are familiar. . The proposed 
bill does not provide such compensa- 
tion. It merely purports, according 
to the terms specified, to require own- 
ers of certain motor vehicles and 
trailers to furnish security for their 
civil liability on account of personal 
injuries caused by such motor vehi- 
cles and trailers. In re Opinion of the 
Justices, 171 N.E. 294, 297, 271 Mass. 
582, 69 A.L.R. 388. 


93. State v. Hoss, 292 P. 324, 134 
Or. 138. 


[al “By the elimination of this 
language, neither the Attorney Gen- 
eral, nor the secretary of state, nor 
yet the electors among whom the pe- 
tition was circulated, appear to ‘have 
been deceived; nor does it appear that 
any person whomsoever was defraud- 
ed thereby.” State v. Hoss, 292 P. 
324, 326, 1384 Or. 138. 


[b] Omission of word.—Under 
Rev. St. § 2337, that an act proposed 
to submit to a vote of the people pro- 
vided that a building should be con- 
structed “upon the ground originaily 
occupied by old Ft. Kearney,’ and 
purported copy read, “upon the 
ground occupied by old Ft. Kearney,” 
did not impair the validity of the 
petition. Bartling v. Wait, 148 N.wWw. 
507, 96 Neb. 532. 


94. State v. Dixon, 195 P. 841, 59 
Mont. 58. 


[a] Thus “for initiative measure 
19,” or “against initiative measure 


is properly computed as comprising 
3 words or but 1.” State v. Dixon, 
195 P. 841, 848, 59 Mont. 58. 


96. See infra § 298. 


97. State y. Dixon, 195 P. 841, 59 
Mont. 58. 


[a] Thus, under a law requiring 
that title to an initiative bill could 
not exceed one hundred words, where 
the title of an initiative act in the 
original petition consisted of one hun- 
dred and eight words, and the title 
certified by county clerks consisted of 
ninety-two words, the secretary of 
state was only required to certify to 
the county clerks to use for each 
measure, a title furnished by the or- 
ganization presenting the measure, 
not exceeding one hundred words. 
peas v. Dixon, 195 P. 841, 59 Mont. 


[b] “The apparent reason of this 
rule is so as to prevent lengthy and 
cumbersome titles confusing to the 
voters.” State v.. Dixon; 195 P. 841, 
848, 59 Mont. 58. 


98. State v. Dixon, supra. 


99. Ferrill v. Keel, 151 S.W. 269, 
105 Ark. 380; Adcock y. Coker, 151 S. 
W. 2538, 105 Ark. 210; Mayes v. Pitch- 
ford, 109) Pe 821,°26° Ok]! 1295) Exp. 
Hines, 106,.P. 544, 107 By 738, 8 Ol. 
Cr. 408; Ex p. Hudson, 106 P. 540, 107 
Pits sco RORL.Or, 393. 


yee Notice of elections see infra § 


a 


2. Peo. v. La Salle St. Trust, ete., 
Bank, 110 N.E. 38, 269 Ill. 518. 


(Act [1903] § 2 p 244, provides that 
upon the filing of a proper initiative 
or referendum petition, the secretary 
of state shall notify the governor in 
writing, whereupon the governor is 
required to issue his proclamation an- 
nouncing the filing of the petition 
with a brief statement of its tenor). 


7. See infra § 284, 


8. Peo. v. La Salle St. Trust, ete, 
Bank, 110 N.E. 38, 269 Ill. 518, 


9. Peo. v. La Salle St. Trust, etc, 
Bank, supra. 


10. Libby v. Olcott, 134 P. 18, 66 
Chat P1248 


[a] Thus Act Febr. 28, 1918 (L. 
[1913] p 620) requiring special elec- 
tion to be held on a certain date, and 
providing that all measures passed at 
a certain session of the legislature 
upon which the referendum may be 
invoked shall be submitted for the 
people’s approval at such election, 
sufficiently states*the measures upon 
which a vote is to be taken. Libby 
v. Olcott, 134 P. 18, 66 Or, 124. 


11. Colo. Const. art ‘5 § 4. 


12. In re House Resolution No. 10, 
1145P.),293;, 50 Colo, “71. 


Publication of proposed amend- 
ments to constitutions see Constitu- 
tional Law § 29. 


13. In re House Resolution No. 10, 
114 'P. 293, 50°Colo. Tk 


14. See supra § 2438 et seq. 


15. Mitchell v. Lowden, 123 N.E. 
566, 288 Ill. 327. See also Constitu- 


For later cases, developments and changes in the law see Annotations, same titie and ssction number. 


at Wa ee 


ee ee ee 


§§ 284-285] 


pendent law,*® or even by a separate resolution.!7 


“Publication in not more than one newspaper of 
general circulation in each county” means publiea- 
tion in one newspaper in each county in the state, 
which is published, and has a general circulation in 
that county.18 


Object of publication is to give notice to the peo- 
ple that they may have an opportunity to express 
their will by their votes.1® 


Presumption. In the absence of facts indicating 
the contrary, publication will be presumed to have 
been according to law.?° 


Publication of arguments. Where the legislature 
imposes a fee to cover the cost of printing, binding, 
and publishing arguments?! relating to initiative 
measures upon those offering them,?? the secretary 
of state must demand from persons offering such 
arguments money sufficient to cover such costs.? 


[§ 285] M. Elections?*—1. In General. Submis- 
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sion to an election by the people under the initiative 
or referendum is a separate step, subsequent to the 
preparation and publication of the petition.2® Hx- 
cept as otherwise controlled by special provisions?® 
relating to such elections,** general statutes relating 
to the submission of questions to the electorate and 
the conduct of elections thereon?® are applicable to 
referendum elections.?°® 


Constitutional and statutory provisions. As a 
general rule organic provisions of the constitution 
affecting the referendum elections are mandatory.*° 
Submission to a vote of the people of an act author- 
izing a debt to be contracted, and the levy of a tax 
does not violate a constitutional provision that “all 
elections shall be free and equal” in that it restricts 
the right of suffrage by compelling voters to cast 
ballots either for or against both laws, depriving 
them of any freedom of choice.*+ A “general elec- 
tion” within the constitutional provisions that cer- 
tain acts of the legislature may be referred?* means 
a state-wide election at which all people entitled to 


tional Law § 366. 


[a]. Thus provisions for publica- 
tion contained in laws providing for 
eonstruction of state-wide road sys- 
tem and a bond issue, which, under 
the constitution were required to be 
published and ratified by a vote of the 
people before becoming effective, pro- 
visions for publication in the act 
were sufficient, and a separate law 
for publication was unnecessary. 
eer v. Lowden, 123 N.E. 566, 288 

oe ae 


16. Mitchell v. 
See also supra § 236. 


[a] While publication unauthor- 
ized by general assembly is of no va- 
lidity, a statute is not necessary to 
confer authority, and a vote directing 
is sufficient. Mitchell v. Lowden, 123 
N.E. 566, 288 Ill. 327. 


{b] In Colorado, where a bill pro- 
viding for publication of initiative 
and referendum measures has passed 
the committee of the whole of the 
house, and the house is in doubt of 
its constitutionality, it may ask the 
opinion of the supreme court wheth- 
er the bill, if enacted, would violate 
Const, art 19’ § 2, ‘and art’ 5 §°1,° as 
amended, and the court must answer 
Such question. In re House Resolu- 
tion: Nos: 10,7 1140 Bis 293,)5.505-Colos0 71. 


17. Mitchell v. Lowden, 123 N.H. 
566, 288 Ill. 327. 


18. In re House Resolutioh No. 10, 
114 P. 295, 50 Colo. 71; State v. Kozer, 
217 P. 841, 108 Or. 550 (under Const. 
art 4 § 1, providing for initiative and 
referendum upon filing of petition, 
the secretary of state is required to 
notify the governor in writing, and 
the governor is required to issue a 
proclamation that such petition has 
been filed, with a brief statement of 
its tenor, which proclamation must be 
published four times in four consec- 
utive weeks in one daily or weekly 
newspaper in each judicial district of 
the state). 


[a] “General circulation” is de- 
scriptive of the character of the 
newspaper, and it cannot be one of 
special, or limited circulation, not a 
mere advertising sheet, nor a news- 
paper devoted to some particular call- 
ing, branch of industry, trade. In re 
House Resolution No. 10, 114 P. 295, 
50 Color, U1, ; 


19. Mitchell v. Lowden, 123 N.E. 
566, 288 Ill. 327; Ex p. Smith, 154 is 


Lowden, supra. 


521, 49 Okl. 716. 


20. Gottstein v. Lister, 153 P. 595. 
88 Wash. 462, Ann.Cas.1917D 1008. 


[a] Judicial notice of publication. 
—The court will not take judicial no- 
tice of facts touching the sufficiency 
of publication prior to the adoption 
of a measure, and where all the facts 
within its knowledge show that it 
was legally adopted, it will not say 
that publication was defective, or that 
the measure has not been duly sub- 
mitted to the people. Gottstein v. 
Lister, 153 P. 595, 88 Wash. 462, Ann. 
Cas.1917D 1008. 


[b] It is against public policy, 
after an act passed by the legislature 
has been submitted to, and adopted by 
a referendum, for the court on a sub- 
sequent review, to declare it invalid 
because it has not received publica- 
tion required by law before the elec- 
tion. Allen vy. State, 130 P. 1114, 14 
Ariz. 458. 


21. 
22. 


See statutory provisions. 
See statutory provisions. 


[a] In Washington as Const. art 2 
§ 1, relating to initiative measures, 
does not prevent the legislature from 
imposing a fee for the publishing of 
arguments relating to Such measures, 
L. (1913) ¢ 188 8§ 26, 27, requiring 
the payment of the cost of such pub- 
lishing by those offering the’ argu- 
ments is valid. State v. Howell, 142 
P. 1, 80 Wash. 692. 


23. State v. Howell, supra. 
Publication enjoined see infra § 296. 


24. Cross references: 
Constitutional provisions self-execut- 
ing see Constitutional Law § 126. 
Location of school buildings, etc. see 
eae and School Districts §§ 424- 

432. 


25. In re House Resolution No. 10, 
L330.) 293-50. Colo. 71- 


[a] Separate elections are not re- 
quired for the incurring of the debt, 
and the levy of a tax to pay it. Hag- 
ler v. Small, 138 N.E. 849, 307 Ill. 
460. 


26. See constitutional and statuto- 
ry provisions. 


27. See cases infra this section. 

28. See Elections 20 C.J. p 46 et 
seq. 

29. State v. Perrault, 283 P. 902, 34 


N.M. 438; State v. Graves, 107 N.E. 
1018, 90 OhioSt. 311 (‘submission of 
a law passed by the General Assem- 
bly to the electors of the state, un- 
der provision of the amendments to 
the Constitution authorizing a refer- 
endum vote thereon, comes within the 
operation of the laws of this state 
relating to all public elections”). 


[a] Where neither the form nor 
the manner of submitting the act are 
prescribed by the constitution, the 
court will declare an act invalid only 
when the question submitted is so 
framed as to be palpably evasive and 
misleading. State v. Duluth, etc., R. 
Co., 112 N.W. 897, 102 Minn. 26 [foll 
State v. Minnesota, ete., R. Co., 112 
N.W. 899, 102 Minn. 506]. 


30. Stewart v. New Smyrna Inlet 
Dist., 130 So. 575, 100 Fla. 1126 [foll 
Standard Kaolin Co. v. Lake County 
Special Road, etc., Dist. No. 13, (Fla.) 
132 So. 864]. But see Mitchell v. Low- 
den, 123 N.E. 566, 288 Ill. 327 (under 
Const. art 4 § 18, providing that the 
legislature shall create no debt un- 
less the law authorizing it shall have 
been submitted to the people and re- 
ceived a majority of the votes cast 
for members of the general assembly 
at such election, L. [1917] p.696, pro- 
viding for a state-wide system of 
hard-surfaced roads and for bond is- 
sue, in favor of which were cast over 
six hundred thousand votes must be 
deemed ratified, for nearly three 
fourths of the voters expressed them- 
selves in favor of the act, and this 
is so although the total number of 
votes cast for members of the general 
assembly exceeded two million, each 
voter being entitled to three votes; 
for any other construction would re- 
quire for ratification a greater vote 
Bere all the electors were entitled to 
cast). 


fa] Thus referendum to qualified 
electors who are freeholders in a cer- 
tain district is not in accord with the 
organic command that an act shall 
not become operative until ratified by 
a majority of qualified electors par- 
ticipating in the election called in the 
territory to be affected. Stewart v. 
New Smyrna, Inlet Dist., 130 So. 575, 
100 Fla. 1126. 


Constitutional provisions mandato- 
ry see supra § 231. 


31. Hagler v. Small, 138 N.E. 849, 
807 Ill. 460. 
32. See supra §§ 243-252. 


710° [59°C] 
vote may vote on questions affecting them as a 
whole.** 


Time for holding. A provision that an election 
upon a referred measure shall be at a certain time 
may be to that extent directory only.** 


Conduct of election. Strict compliance with stat- 
utes regulating elections under the initiative or ret- 
erendum is not required,?® substantial compliance 


being sufficient;?® and in the absence of fraud a. 


liberal construction will be resorted to in order to 
effectuate the purposes of the statute.27 Mere fail- 
ure of county clerks and election officials to per- 
form their duties relating to an election on the ques- 
tion of the acceptance of an act of the legislature, 
ordered submitted,?® cannot defeat the will of the 
legislature, or deprive the people of the option of 
acceptance.*® Where the legislature has passed 
such laws as are deemed necessary under the duty 
imposed upon it by the constitution*® relating to 
initiative and referendum, the court will consider 
only whether something indispensable to such exer- 
cise is lacking.41 Except when and tothe extent 
that it is otherwise provided by controlling provi- 
sions of the law,*? the general election officials are 
under the obligation of conducting referendum elec- 
tions,*? and are authorized to hear and determine all 
preliminary questions pertaining thereto.** Where 


33. State We State Highway | Or. 550. 
Commn., 296 P. 1033, 89 Mont. 205. 38. 
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it appears that a number of electors were deprived 
of their opportunity to exercise their franchise was 
sufficient to have changed the result of an election 
had they participated therein, such election is inval- 
ni 
contains a provision for county clerks and election 
officials to prepare for and conduct the election, 
their duties continue until performed.*? 


[§ 286] 2. Duties of Secretary of State**—a. In 
General. The details of the submission of a referred 
measure from the time of the filing of a petition*® 
until canvassing the vote®® are, under the initiative 
and referendum provisions, largely in the control of 
the secretary of state.°1 In the absence of special 
legislation otherwise providing, the secretary of 
state as to the initiative and referendum is governed 
by the general laws.®°2 Where the constitution pro- 
vides that the secretary of state shall be guided by 
the general laws until special legislation shall pro- 
vide therefor,>? a special act of the legislature, au- 
thorizing a special election but containing no allu- 
sion to initiative measures, does not control the sec- 
retary with respect to initiative measures®* and he 
must still perform his duties under the general 
election laws.°> As a general rule no diseretiona- 
ry®® or political®? duties are imposed upon him, and 
he has no power to exercise a strictly judicial fune- 
tion,>® as his duties are ministerial®® and manda- 


51. See Allen y. State, 130 P. 1114, 
14 Ariz. 458. 


Where an act referred by the legislature*® 


ey ee od 
Sateen lib shear Aamaetcietinmnae nic 


[a] In Arizona L. (Sp. Sess. 
1912) c 4, although invalid im so far 
as it provided for the election of 
state, county, and precinct officers in 
1912, was nevertheless valid and pro- 
vided for a general election, so far 
as it authorized election of represen- 
tatives in Congress and presidential 
electors, and was the “next general 
election” to which a referendum peti- 
tion filed in September, 1912 should 
be submitted to the voters. Allen v. 
State, 130 P. 1114, 14 Ariz. 458. 


“General election” see Elections § 2. 
34. See cases infra this note. 


[a] In Nebraska Const. art. 3 § 2, 
providing that elections on referen- 
dum petitions ‘shall be had at the 
first state election held not less than 
thirty days after filing of petition, to 
that extent is directory, not manda- 
tory. Barkley v. Pool, 169 N.W. 730, 
102 Neb. 799. 


[b] In New Jersey it was held 
unessential that an act ordered sub- 
mitted by the legislature be submit- 
ted at the election held next after 
passage of the act, for although the 
referendum clause was mandatory) in 
the requirement that the act be sub- 
mitted substantially in the method 
prescribed, it was directory with re- 
spect to the time of submission. Al- 
bright v. Sussex County, etc., 53 A. 
612, 68 N.J.Law 523. 


35. Ex p. Smith, 154 P. 52f, 49 Okl. 
716 (by Rev. L. [1910] §' 3393 it is 
provided that the procedure regulat- 
ing elections under the initiative and 
referendum is not mandatory). See 
Albright v. Sussex County, e®c., 53 A. 
612, 68 N.J.Law 523 (referendum 
clause is mandatory in requirement 
that act shall be submitted sub- 
stantially in the method prescribed). 


Aer Ex p. Smith, 154 P. 521, 49 Okl. 


37. State v. Kozer, 217 P. 827, 108 


See statutory provisions. 


39. Albright v. Sussex County, 
ete, 53 Al 612, 68 Ni. d.Law 523s 


40. See N. M. Const. art 4 § 1. 


41. State v. Perrault, 283 P. 902, 
34 N.M. 438. 


42. See constitutional and statuto- 
ry provisions, 


43. State v. Graves, 107 N.E. 1018, 
90 OhioSt. 311. 


Conduct of election generally see 
Elections §§ 201-237. 


44, State v. Graves, 107 N.E. 1018, 
90 OhioSt. 311. 


Gree Ex p. Smith, 154 P. 521, 49 Okl. 


[a] Under statute requiring dis- 
tribution of pamphlets descriptive of 
question to be voted on, and barely 
‘half the number required were dis- 
tributed, and more than seventy thou- 
sand voters stayed away from the 
polls, and forty-two thousand partici- 
pating in the election failed to vote 
on the question submitted, and less 
than thirty-three thousand pamphlets 
had been distributed, there was not a 
substantial compliance with the stat- 
ne Ex p. Smith, 154 P. 521, 49 Ok. 


46. See supra § 235. 


47. Albright v. Sussex County, 
etc., 53 A. 612, 68 N.J.Law 523. 


[a] Mandamus will lie to compel 
proper officials to prepare for and con- 
duct election when, by their failure 
to perform their duties, or for any 
other reason, the question of accept- 
ing an act has not.been submitted to 
the people. Albright v. Sussex Coun- 
ty, 58 A. 612, 68 N.J.Law 523. 


ae As to ballot title see infra § 


49. Filing petition see supra § 278. 
50. See infra § 293. 


52. Allen vy. State, supra. 
53. Or. Const. art 4 § 1. 


54, qui vy. Olcott, 132). 775, 66 
Or, 213. 


55. Equi v. Olcott, supra. 


[a] - Unauthorized submission.— 
Act Febr. 28, 1913. (l. [1913] p 620) 
providing for election to be held on 
first Tuesday after first Monday in 
November has no application to the 
initiative, and under Const. art 4 § 1, 
providing for submission of fhitiative 
petitions to election, does not author- 
ize secretary of state to submit an 
initiative measure to the people in the 
election provided. Equi v. Olcott, 133 
Prt to;, CO,Or e271 32 


56. Thompson y. Vaughan, 159 N. 
W. 65, 192 Mich. 512; Kellaher vy. 
Kozer, 228 P. 1086, 112 Or. 149. 


57. Thompson v. Vaughan, 159 N. 
W. 65, 192 Mich. 512. 


58. Boggs vy. Jordan, 


267 P.696, 
204 Cal. 207; 


State v. Amsberry, 177 
N.W. 179, 178 N.W. 822, 104 Neb. 
273; Kellaher vy. Kozer, 228 P. 1086, 
112 Or, 149. But see In re Initiative 
Petition No. 3, 109 P. 782, 26 Okl. 247 
(it must affirmatively appear that the 
action of the secretary of state was 
erroneous before the court will dis- 
turb the same; the presumption of 
law is in his favor). 


59. Ark.—Hodges v. Dawdy, 149 S. 
W. 656, 104 Ark. 583. 


Colo.—Peo. v. Ramer, 158 P. 146, 
61 Colo. 422. 


Mich.—Thompson yv. Vaughan, 159 
N.W. 65, 192 Mich. 512. 


Mo.—State v. Roach, 130 S.W. 689, 
230 Mo. 408. 


Neb.—State v. Amsberry, 177 N. 
W. 179, 178 N.W. 822, 104 Neb. 273. 


Or.—State v. Kozer, 270 P. 518, 126 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 286-288] 


tory.®° 


[§ 287] b. Duty To Submit to Electorate. 
the statutory requirements have been fulfilled®! it 
becomes the duty of the secretary of state to print 
the ballot title®* and submit the measure named in 
the petition to the voters of the state.®? 


[§ 288] 3. Ballot Title—a. In General. 
lots®* prepared and used in the election must comply 


with the requirements®® as to the 


and the submission clause,®°* so that the voter may 
have at hand some means for making up his mind 
whether to vote to approve or to disapprove the 
measure ;°° and it has been held that no election can 
be had on failure to comply with this require- 
This is so with respect to the requirement 
that a description of a proposed measure be printed 
However, where the matter of 


ment.®® 


on the ballot title.7° 


Or. 641; Kellaher v. Kozer, 
1086, 112 Or. 149. . 


60. Cal.—Bogeges v. Jordan, 267 P. 
696, 204 Cal. 207. 


Colo.—Peo. y. Ramer, 158 P. 146, 61 
Colo. 422. 


Mich.—Thompson y. Vaughan, 159 
NOW. 65, 192 Mich. 512. 


Mo.—State v. Roach, 130 S.W. 689 
230 Mo. 408. 


Or.—State v. Kozer, 270 P. 513, 126 
Or. 641; Kellaher v. Kozer, 228 P. 
1086, 112 Or. 149. 


[a] In Oklahoma the act of April 
16, 1908 (Sess. L. [1907-1908] p 442 
e 44) § 3, requiring the secretary of 
state to detach in the presence of the 
person offering a referendum petition 
and the governor, the sheets contain- 
ing signatures and affidavits, and at- 
tach them to printed copies of the 
measure proposed by the referendum 
petition, although mandatory as to 
the secretary of state, is directory as 
to the public, and failure to perform 
such duty by the secretary of state 
will not invalidate a petition. Norris 
v. Cross, 105 P. 1000, 25 Okl. 287. 


61. Cross references: © 


228 P 


Filing petitions see supra §§ 278-280. | 


Statutory requirements as to peti- 
tions generally see supra §§ 254- 
274. 


62. See supra § 288. 
68. Boggs v. Jordan, 267 P. 696, 
204 Cal. 207; State v. Kozer, 270 P. 


518, 126 Or. 641. 


[a] Duty becomes mandatory up- 
on the filing of such petition to file 
it, certify, and print ballot title and 
numbers on official ballot so that it 
can be voted on. State v. Kozer, 270 
P. 513, 126 Or. 641. 


[b] Im Ohio the duty of the sec- 
retary of state immediately to trans- 
mit the parts of referendum petition, 
when filed in his office, to the boards 
of state deputy supervisors of elec- 
tions in the counties from which ap- 
pear names of electors on parts of 
the petition (104 L. p 120; Gen. Code 
§ 5175-29h) is mandatory. State v. 
Brown, 141 N.E. 69, 108 OhioSt. 454. 


64. Ballots: 
Generally see Ballot 6 C.J. p 1173. 
Under elections generally see Elec- 
tions §§ 160-200. 


. 65. See constitutional and statuto- 
ry provisions. See also Noland v. 
Hayward, 192 P. 657, 69 Colo. 181 


(‘within three days after such sub-, 


mission, the secretary of state shall 
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bringing knowledge of a proposed law to the atten- 


When 


The bal- 
“ballot title,’’®® 


titles.78 


call to his assistance the Attorney 
General, and the reporter of the Su- 
preme Court, the three of which, a 
majority controlling, shall within five 
days thereafter, designate and fix a 
proper and fair ballot title for said 
proposed law; also its ballot title and 
submission clause’’). 


66. See cases infra this section. 

67. See infra § 290. 

68. Allen vy. State, 130 P. 1114, 14 
Ariz. 458; In re Opinion of the Jus- 


tices, 171 N.E. 294, 271° Mass. 582, 69 
A.L.R. 388; State v. Langworthy, 104 
BP. 424, 55 Or. 303. 


69. State v. Mack, 292 P. 306, 134 
Or. 67 

70. Allen vy. State, 130 P. 1114, 14 
Ariz. 458. 


Aap marke! description” see supra § 


71. See supra § 283. 


72. Peo. v. La Salle St. Trust, etc., 
Bank, 110 N.E. 88, 41, 269 Ill. 518. 
See Smith v. State, 113 P. 932, 28 
Okl. 235 (Initiative Petition No.7 or- 
dered submission to the people of a 
bill providing for permanent location 
of the state capital by election, and 
making th'e place receiving a majority 
of votes cast at that or a final elec- 
tion the permanent capital, declaring 
three cities candidates for the perma- 
nent location, and the petition recited 
that the questions to be submitted to 
the voters were, ‘Shall the bill be 
adopted, and shall the capital be per- 
manently located at one of the cities 
mentioned on the ballots used at such 
election?” but the ballots used at 
such election did not submit the ques- 
tion, ‘(Shall the bill be adopted?” but 
merely the questions ‘Shall the capi- 
tal be located, and shall the capital 
be permanently located at [one of 
three certain cities, naming them] ?” 
it was held that the bill was not le- 
gally adopted, an affirmative vote on 
the question, ‘Shall the capital be lo- 
cated?” not being an affirmative on 
the implied question, ‘Shall it be 
adopted?’’). 


[a] @hus on submission of an act 
regulating banks to vote of the peo- 
ple under Const. art 11 § 5, the sub- 
stance of the act need not be printed 
on the ballot, but the method of in- 
structing the voters as to the ques- 
tion voted on is within the discretion 
of the legislature. Peo. v. La Salle 
St. Trust, etc., Bank, 110 N.E. 38, 269 
Ill. 518. 


Printing of measures on blanks for 
signatures see supra § 283. 5 


tion of the voter is discretionary with the legisla- 
ture,’1 it may not be requisite that the substance of 
a measure be printed on the ballot.72 The full title of 
the measure need not appear on the ballot.7? 
names of the persons or organization sponsoring a 
referendum measure may be required to be con- 
tained in the ballot title,7* but such a requirement is 
not mandatory as it relates to form, whereas the 
printing of the measure to be voted on relates to the 
essence of the thing to be done.7® The circulation of 
a valid referendum petition’® has been held proper, 
notwithstanding the pendency of an appeal from the 
ballot title prepared by the attorney general.77 


In case of two referendum petitions to submit 
same law, it is not the intention of the constitution 
that a double referendum be had with double ballot 


The 


73. See infra this note. 


_ [a] In Oregon (1) “there is noth- 
ing in the Constitution as amended 
implying that the full title as appears. 
in the proposed measure shall appear 
upon the ballot, nor does the act under 
consideration so require.” State 
v. Langworthy, 104 P. 424, 427, 106 P. 
336, 55 Or. 303. (2) Where an act pro- 
vided that question of its adoption be 
presented to vote of the people alter- 
nately as “for the adoption,” etc., or 
against the adoption,” etc., it was not 
necessary to follow provisions of Bal- 
lot Law (Hurd Rev. St. [1913] ¢ 46 § 
303) § 16, which requires the sub- 
stance of the law to be. set out on the 
ballot, since there is no constitution- 
al limitation on the legislature in 
that particular, and it may exercise 
its discretion as to the method to be 
followed. Peo. vy. La Salle St. Trust, 
etc., Bank, 110 N.E. 38, 269 Ill. 518. 


74 See statutory provisions, 


[a] Reason for rule.—‘The names 
of the sponsors of a referendum are 
included in the ballot title in order 
to fix responsibility for the referring 
of the measure.” State v. Kozer, 217 
P. 841, 108 Or. 550, 560. : 


75. 
“The people are to vote on the 


State vy. Kozer, supra. 


measure, and not on the organiza- 
tions.” State v. Kozer, supra. 

76. See supra § 253. 

77. State v. Hoss, 292 P. 324, 134 
Or 13.82 

78. State v. Kozer, 217 P. 841, 108 
Or. 550. ‘ 

[a] Such view is precluded in view 


of Const. § 6, providing that the sec- 
retary of state, in notifying county 
clerks, shall use for each measure a 
title designated for that purpose, and 
in view of certain language in laws 
having reference to referendum using 
“title”? in the singular. State v. Ko- 
zer, 217 P. 841, 108 Or. 550, 


[b] Where two organizations peti- 
tion to refer same act, ballot title cer- 
tified by secretary of state to county 
clerks should be as follows: ‘“Pro- 
posed Law Referred to the P&tople by 
Referendum Petition. Referred by 
{name of organization sponsoring pe- 
tition], by ——, president; by 
-, secretary; and by [name of 
second organization], by , pres- 
ident; by , vice president; by 
—, secretary, Short Title: [Name 
of Act.] Purpose: To» provide for, 
etc. 800 Yes. 301 No. Vote Yes or 
No.” State v. Kozer, 217 P. 827, 108 
Or, 550. 


712 [59 C.J.] 


“Short ballot title’ is not supposed to be a sub- 
stitute for the title of the bill,7® but it is merely a 
means of identifying the measure to be referred 
or initiated®® and it will be sufficient if it does so.*? 


[§ 289] b. Reference to Attorney-General. When 
required to refer the matter to the attorney-general 
in order that he may prepare a ballot title,°? the sec- 
retary of state must comply strictly with the stat- 
utes? The purpose of requiring the attorney-gen- 
eral to prepare descriptions of measures as they are 
to appear on ballot titles’* and on blanks for signa- 
tures,*® is to cast upon one learned in the law and 
under high responsibility the duty of performing 
this important act.8¢ He cannot prepare the bal- 
lot title for submission of statute to a referendum 
until after the filing of the referendum petitions 
with the secretary of state;*7 and it has been held 
that his failure to submit a ballot title within the 
time required will not render a referendum petition 
ineffectual.°* 


[§ 290] 4. Submission Clause. Within the mean- 
‘ing of a requirement that an initiative petition, be- 
fore it is signed by the electors, shall be submitted to 
the secretary of state, who with others shall desig- 
nate and fix a title and submission clause, a ballot 
title with the words “yes” and “no” with blank spac- 
es to the right and opposite the same constitutes a 
“submission clause.”®® Where an act in which pro- 
vision is made for its submission to the people, re- 
quires that the question shall be for or against the 
measure, both the affirmative and negative alterna- 
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tive must be printed on the ballot.®° 


[§ 291] 5. Notice of Hlection.°1 Except as other- 
wise provided,®? general election statutes apply to 
the giving of notice of the election.?* As a general 
rule due notice is a condition precedent to a valid 
election,®* and the proper officials may be required to 
advertise an election;®® but it has been held that no 
informality in an election will defeat the will of the 
people as expressed by their votes, if in fact they did 
have actual notice and did indicate their choice.®® 


Issuance of proclamation by the governor. calling 
an election under the initiative and referendum on 
a state question, and the filing of such proclamation 
in the office of. the secretary of state where all per- 
sons could have access thereto and procure copies, 
has been held a sufficient publication of an elec- 
tion.°™ However, where it was held that the gover- 
nor’s proclamation as to officers to be elected at a 
general election stated, “also a district judge in any 
judicial district where a vacancy may exist,” was 
insufficient as notice of a particular vacancy, but the 
printing of the candidates’ names on the ballot as 
independent candidates, and their participation in 
the election campaign was sufficient notice to sustain 
the election after it was held.?® 


Publication in the one weekly newspaper in the 
district, and discussion of the question at mass meet- 
ings has been held sufficient notice of an order of 
a county court calling an election of landowners in a 


‘proposed road improvement district to determine 


, £56 288-291 


79. Davis v. Van Winkle, 278 P. 
91, 280 P. 495, 130 Or. 304. 


Title of bill see supra § 282. 


80. Davis v. Van Winkle, supra 
(short ballot title was not insufficient 
because it alluded to act of legisla- 
ture sought to be referred to people 
as “bill’). 


81. Davis v. Van Winkle, supra. 


fa] “The matter of terms is not 
important.—There can be no confu- 
sion because the measure is called a 


‘bill’ when a more accurate technical. 


‘act.’ ? 


term would be an y Davis v. 
Van Winkle, 278 P. 91, 280 P. 495, 130 
Or. 304. 


{b] “Local option liquor law,” as 
designation of a title on the ballot 
of a proposed law was sufficient to 
convey to the average voter the gen- 
eral tenor of the subject to be voted 
on. State v..Langworthy, 104 P. 424, 
106 P: 33655 Or. 303. 


[ec] “Lwo additional Circuit Court 
Judges Bill,” is a sufficient short bal- 
lot title to identify a measure refer- 
red when there is no other act pro- 
viding for judges in any part of the 
state. Davis v. Van Winkle, 278 P. 
91, 280 P. 495, 130 Or. 304. 


82. See statutory provisions, 


83. Peo. v. Kozer, 255 P. 900, 121 
Or. 459; Friendly v. Olcott, 123 P. 53, 
61 Or. 580. 


[a] He will not be excused be- 
cause the act sought to be referred 
‘contained a clause relating to taxa- 
tion. Peo. v. Kozer, 255 P. 900, 121 
Or. 459. 


Taxation: 


As subject or not subject to initiation 
see supra § 242. 


As subject or not subject to referen- 
dum see supra § 251. 


84. In re Opinion of the Justices, 
171 N.E. 294, 271 Mass. 582, 69 A.L.R. 
388; In re Initiative Petition for Life 
Ins; Co. ett. 278) Es 92, 129 [Or 508: 
See State v. Mack, 292 P. 306, 134 Or. 
67 (L. § 4100 provides for the fram- 
ing of ballot titles by the attorney- 
general whenever any measure to be 
referred to the people of the state, or 
of any county, or district composed 
of one or more counties, whether by 
the initiative or referendum, shall be 
filed with the secretary of state, as 
provided therein). 


[a] Initiated insurance bill.— 
Where proponents of bill desired its 
purpose to be stated: ‘‘Where compa- 
ny uses, or within six years hereto- 
fore has used, funds to start another 
insuranee organization or increases 
rates on policies existing more than 
ten per cent in any year,’ and the 
attorney general stated its purpose: 
“Where company uses, or, within six 
years heretofore, has used its funds 
to start another insurance organiza- 
tion and premium rates on existing 
policies increased,” that he omitted 
the words “‘ten per cent’? was not un- 
fair or misleading. In re Initiative 
Petition for L. Ins. Co., ete., 278 P. 92, 
93, 129 Or. 503. 


85. In re Opinicn of the Justices, 
ete N.E. 294, 271 Mass. 582, 69 A.L.R. 
388. 


86. In re Opinion of the Justices, 
supra (‘The debates of the Constitu- 
tional Convention which framed arti- 
cle 48 [providing for descriptions on 
ballot titles and blanks for signa- 
tures] indicate t'hat the duty of pre- 
paring the description was cast upon 
the Attorney General to the end that 


one learned in the law and under a 
high official responsibility should 
draft that description”). 


87. State v. Sullivan, 224 S.W. 327, 
283 Mo. 546. 


Filing petitions with secretary of 
state see supra § 278. 


_88. State v. Carter, 165 S.W. 773, 
257 Mo. 52 (that ‘the attorney-general 
did not, within ten days, submit a ti- 
tle for the measure, as required by 
Rev. St. [1909] § 6751, did not defeat 
the referendum so as to prevent sus- 
pension of the act). 


89. Noland v. Hayward, 192 P. 657, 
69 Colo. 181. See Allen y. State, 120 
P. 1114, 14 Ariz. 458. 


90. Peo. v. La Salle Trust, ete., 
Bank, 11Q N.E. 38, 269 Ill. 518. 


91. Notice of measures generally 
See supra §§ 271, 272, 283, 284. 


92. See supra § 285. 
93. See Elections §§ 80-85. 
94. See cases infra this section. 


[a] Defective notice.—Acts (1922) 
ec 374, creating taxing district sub- 
ject to the approval of legally regis- 
tered resident voters held pursuant to 
a notice addressed to “qualified vot- 
ers” did not authorize an election pur- 
suant to notice limiting franchise to 
“resident taxpayers.” Graf vy. Hiser, 
125 A. 151, 144 Md. 418. 


95. See infra § 295. 


96. State v. Lentz, 146 P, ' 
Mont. 322. ees 


97. Ex p. Smith, 154 P. 521, 49 
Okl, 716. : 


98. State vy. Lentz, 146 P. 932, 50 
Mont. 322. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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whether the act creating it shall be adopted.°® 


[§ 292] 6. Number of Votes Necessary... As a 
general rule measures voted on by the people are re- 
quired to receive only a majority of the votes cast,” 
by voters who are qualified to vote thereon.* 


In Illinois, under the constitution the legislature 
cannot create a debt unless the law authorizing it 
shall have been submitted to the people and received 
a majority of votes cast for members of the general 
assembly at such election,* and a law providing for a 
system of roads and a sixty million dollar bond issue 
must be deemed ratified when more than six hundred 
thousand votes were cast in its favor, expressing the 
opinion of nearly three-fourths of the voters, al- 
though the total number of votes cast for members 
of the general assembly exceeded two million.® 


In Washington initiative measures must be ap- 
proved by a majority of the votes cast thereon, if 
such majority equal one-third of the votes cast at 
the election.® 


[§ 293] 7. Canvass of Votes.* The canvass of the 
votes at the election must be by the authorized offi- 
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cer, officers, or board.® It has been held to be the 
duty of the secretary of state,® as the state super- 
visor of elections, to canvass the votes for and against 
each measure submitted.1° Where a member of the 
election board absents himself before the canvass on 
an election is completed, the remaining members may 
eomplete the canvass and certify the result.11 A 
county board of canvassers, in canvassing and re- 
cording the result of an election upon the question 
of ratification of an act of the legislature, has no au- 
thority to pass upon the validity of the act.+? 


[§ 294] 8. Special Elections. In providing for a 
special election on a legislative act, the legislature 
can act only pursuant to constitutional provisions,'* 
and elections held in violation thereof by order of 
the legislature are invalid.14 A “special election,”?® 
within constitutional provisions relating to elec- 
tions on referred measures, means a special general 
election,!® a state-wide election.1? Except when oth- 
erwise controlled by particular provisions,'® proce- 
dure and rules governing’ other elections'® are appli- 
cable te special elections.2° An affirmative vote at 
a special election on an initiative gives it no force 
unless it was legally submitted.?? 


99. Capps v. Judsonia-Steprock, 
etc., 242 S.W. 72, 154 Ark. 46. 


Publication in newspapers general- 
ly see supra § 284. 


A 1. Generally see Elections §§ 165- 
68. 


2. See constitutional and statuto- 
ry provisions. See also State v. 
Mathews, 273 P. 352, 134 Okl. 288; 
State v. Whisman, 154 N.W. 707, 36 
S.D. 260, L.R.A.1917B 1 [error dism 
36 S.Ct. 449, 241 U.S. 643, 60 L.Ed. 
1218] (neither under Const, art 3 § 1, 
nor under Pol. Code § 22, providing 
for initiative and referendum, is it 
necessary that a law be approved by 
a majority vote of all the electors in 
the state to go into effect, it being 
sufficient if a majority of the votes 
east are for approval). 


3S. Pierson v. Cady, 86 A. 167, 84 
N.J.Law 54. 


4 Il]. Const. art 4 § 18. 


5. Mitchell v. Lowden, 123 N.E. 
566, 288 Ill. 327. 


[a] Reason for rule.—Any other 
construction would require for ratifi- 
eation a greater vote than all the 
electors were entitled to cast. Mitch- 
ell v. Lowden, 123 N.E. 566, 288 I11. 
327. \ ; 
‘[b] Soldiers’ Compensation Act is 
not invalid as not receiving affirma- 
tive vote at election for members of 
general assembly when it received 
highest legislative vote at the elec- 
tion. Hagler v. Small, 138 N.E. 849, 
307 Ill. 460. 


. 6. Const. 
(1911) p 136. 

[a] ‘“Wotes cast at such election” 
means the same as “number of voters 
voting at such election.” Gottstein 
v. Lister, 153 P. 595, 88 Wash. 462, 
Ann.Cas.1917D 1008. 


7, Canvass in general see Elec- 
tions §§ 251-263. 

8. See statutory provisions. 

9. See supra. § 286 (he having gen- 
eral supervision). 


10. Allen v. State, 130 P. 1114, 14 
Ariz. 458, 461 (‘In fact, all the de- 
tails of submitting the measure from 


Amendm. 7 See L. 


the time of filing the referendum 


petition to the canvassing of the vote 
thereon are largely in the control of 
the Secretary of State. The voter 
cannot direct what he shall do or not 
do. He can start the election machin- 
ery, but cannot direct its operation’’). 


11. Ex p. Smith, 154 P. 521, 49 
Okl. 716. 


12. Dickinson v. Thorn, 
478, 102 W.Va. 6738. 


13. State v. Highway Commn., 296 
P, 10338, 89 Mont. 205 (Const. art 5 § 
1, as amended in 1905 [L. (1905) ¢ 
61], declares that all elections on 
measures referred to people of the 
state shall be at the regular biennial 
general election, except when the 
legislative assembly, by a majority 
vote, shall order a special election); 
State v. Kozer, 239 P. 805, 115 Or. 638; 
Libby v. Olcott, 134 P. 13, 66 Or. 124 
(Act of Febr. 28, 1913 [L. (1913) p 
620] requiring a special state election 
to be held in November, 1913, at 
which shall be submitted for the peo- 
ple’s approval all measures passed by 
the twenty-seventh legislative as- 
sembly upon which the referendum 
may be invoked, does not violate 
Const. art 4 § 1, reserving to. the 
people the power to approve or reject 
at the polls any act subject to the 
referendum, and that elections there- 
on shall be had at the biennial regu- 
lar elections, unless a special. election 
be ordered, and carrying an appro- 
priation of twelve thousand dollars is 
not unconstitutional for not provid- 
ing adequate funds with which to 
hold the election). 


[a] Bill authorizing special elec- 
tion, passed by both houses of the 
legislative assembly, and subsequent- 
ly vetoed by the governor and filed 
by him in the office of the secretary 
of state, was held a bill for a law as 
against the contention that the meas- 
ure was but an order for a specia 
election as provided by Const. art 4 § 
1. State v. Kozer, 239 P. 805, 115 Or. 
638. 


[b] Law ordering special election 
prospective in operation.—Act Febr. 
28, 1913 (L. [1913] p 620), requiring 
a special election in November, 19138, 
at which shall be submitted all meas- 
ures passed by twenty-seventh legis- 
lative assembly upon which referen- 
dum may be invoked, does not vio- 


135 S.E. 


late Const. art 1 § 21, prohibiting ex 
post facto laws, or laws made to take 
effect upon any authority except as 
provided therein, and is prospective 
in its operation. Libby v. Olcott, 134 
P. 18, 66 Or. 124. 


14. Gaster v. Dermott-Collins, 
248 SW. 2, 156 Ark. 507; State iv. 
Highway Commn., 296 P. 1033, 89 
Mont. 205; State v. Kozer, 239 P. 805, 
115 Or. 638. 


[a] Election ordered prior to tne 
legislative acts can become effective. 
—Under Const. art 5 § 1, as amended 
by Const. Amendm. No. 7 (Crawford 
& M. Dig. p 131) put into effect by 
Act No. 2, approved June 30, 1911, all 
legislative acts except .those neces- 
sary for immediate preservation of 
public peace, health or safety, are 
subject to referendum and do not be- 
come effective until ninety days after 
adjournment of the legislature, thus 
an act approved Febr. 20, 1920, au- 
thorizing people to approve ‘it by an 
election, could not go into effect un- 
til after an election held March 27, 
1920, and an election on the act on 
such date was premature and void. 
Gaster v. Dermott-Collins, 248 S.Ww. 
2156 Marks °5 07s 


Time within which referendum pe- 
tition must be filed see supra § 280. 


15. “Special election’ see Elec- 
tions § 3. 


16. State v. Highway Commn., 296 
P. 1033, 89 Mont. 205. 


17. State v. Highway Commn., su- 
pra. 


18. See constitutional and statu- 
tory provisions. 


19. See supra §§ 285-293; 
generally Blections 20 C.J. p 
seq. 


20. See cases infra this section. 


Notice of special election generally 
see Elections § 82. 


21. Simpson ‘v. Hill, 263 P. 635, 128 
Okl. 269, 56 A.L.R. 706. 


fa] Fhus an initiative petition 
which would have had the effect of 
authorizing the legislature to convene 
itself upon a petition by a majority 
of its members was invalid, although 
it received a majority vote, when it 
was not ordered submitted by the 


and 
46 et 
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Calling and fixing time. Acting in his discre- 
tion,22 the governor not only has the power to call 
a special election,?® but also has the power to accel- 
erate the time for holding an election upon a re- 
ferred measure by calling a special election upon 
acts, not emergency measures.?* In the absence of 
any constitutional or statutory provision authorizing 
the secretary of state so to do, he cannot fix a time 
for a special election for the purpose of submitting a 
referred measure to the people.?®> However, where 
an act of the legislature depends for its effect upon 
approval by certain voters, and requires the county 
court to call an election thereon, it vests in the court 
the discretion to fix the time and place for holding 
iN cera 

[§ 295] N. Injunction and Mandamus—1. In Gen- 
eral. Upon a proper showing made, under general 
rules elsewhere considered, mandamus?" to compel 
performance of official duties,?* or preventive?® or 
mandatory®® injunction?! to restrain unauthorized 
or unlawful acts of officers charged with the sub- 
mission of measures to the people under the initiative 
or referendum provisions and the holding of elec- 
tions thereunder,®? as the case may be, is an avail- 
able remedy. On the filing of a petition for a ref- 
erendum, action on the part of administrative offi- 
cials may be enforced or restrained so as to obtain 
a proper submission of the questions raised by the 


Orn63ss 
26. Capps _ v. 


legislature or the governor. Simpson 
v.. Hill, 263 P. 635, 128 Okl. 269, 56 
A.L.R. 706. 


22. See Hlections § 82 et seq. Ark. 46. 
23. Simpson v. Hill, 263 P. 635, 128 [al] 


STATUTES 


Judsonia-Steprock 


Road Impr. Dist., 242 S.W. 72, 154 


Thus Acts (1920) No. 8 (Ex. 


4 
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petition. On an application for writ of manda- 
mus, it is duty of court to inquire whether the pro- 
posed measure falls within the terms of the con- 
stitution, and if it does to compel submission to the 
people; otherwise to restrain such submission.** 
The court may enjoin Submission of a matter at the 
next regular election in a suit seeking such injunc- 
tion on the grounds of insufficiency of the petition ;°° 
but if such election is not permanently enjoined, it 
should be had at the regular election, or as soon 
as may be under the law, awaiting the final decision 
of the court.26 Where it appears at any stage of 
a proceeding to restrain the placing of an initiative 
measure on .the ballot that the real object of the 
party invoking ‘the aid of the court is the perpetra- 
tion of fraud, the court, of its own motion, will 
deny him relief.?7 


At whose instance; parties.28 Ordinarily the 
remedies are available at the instance of any eiti- 
zen.2® The prosecuting attorney of a county in 
which are located the offices of the attorney general, 
the secretary of state, and the state capitol, cannot, 
by virtue of his office, maintain an action to enjoin 
such officials from filing a petition for a referendum 
on a general act.*° 


Laches‘! on the part of those commencing or re- 
sisting such actions may justify the court in dis- 
missing the action or defense.*? 


to the electors, the constitution 
(Const. [1912] art 2 § 1b) will not be 
construed so as to exclude submission 
because the bill, as amended, has not 
been enacted by the house. Pfeifer v. 
Graves, 104 N.E. 529, 88 OhioSt. 473. 


Okl. 269, 56 A.L.R. 756. 


24. State v. Hall, 197 N.W. 687, 50 
N.D. 659. 


[a] Thus, where a legislative act, 
not an emergency measure, enacted 
in 1923, was referred by petitions 
which designated that the referendum 
election should be at the general 
election in November, 1924, the gov- 
ernor could order a special election 
upon such acts to be held in March, 
1924. State v. Hall, 197 N.W. 687, 50 
N-D. 659. 


{b] Reason for rule.—‘The lan- 
guage of the constitutional provi- 
sions and intent thereof, considered in 
connection with the cognate law, con- 
templated and gave the power to 
petitioning electors to designate 
in referendum petitions a time when 
referred acts, not emergency meas- 
ures, might be submitted to the 
electors at any state-wide election, 
and also gave to the Governor the 
power to accelerate the time of 
holding an election upon such re- 
ferred measures by calling a special 
election. These alternative powers so 
granted to the petitioning electors 
and to the Governor are consistent 
with the fundamental theory of 
checks and balances, and act as 
checks one upon the other, so that 
the petitioning electors, if they so de- 
sire, may fix the time beyond which 
such election may not be deferred, 
and, on the other hand, so that the 
Governor, if in his judgment the 
exigencies of the situation so require, 
may accelerate the time designated 
by calling a special election.’ State 
v. Hall. 197 N.W. 687, 688, 50 N.D. 659. 


Acts that are emergency measures 
see infra §§ 245, 246. 


25. State v. Kozer, 239 P. 805, 115 


Sess.) § 36, providing that the act 
should not become effective until ap- 
proved by vote of the landowners of 
the proposed highway improvement 
district at an election to be held ata 
time and place to be fixed by the 
county court, requires the county 
court to call the election, even 
without petition therefor, and gives 
him discretion to determine the time 
and place for holding the election, 
though there is no express provision 
that he shall call such _ election. 
Capps v. Judsonia-Steprock Road 
Impr. Dist., 242 S.W. 72, 154 Ark. 46. 


[b] Delegation of legislative pow- 
er.—An act creating a road improve- 
ment district, and in which was pro- 
vided that it should not become effec- 
tive until approved at a time and 
place to be fixed by a county court, 
is not invalid as a delegation of leg- 
islative power to the county court. 
Capps v. Judsonia-Stepreck Road 
Impr. Dist., 242 S.W. 72, 154 Ark. 46. 


Delegation of legislative power to 
judiciary to submit questions to popu- 
lar vote see Constitutional Law § 354. 


it ily See Mandamus §§ 227, 248, 315— 


28. See cases infra this section. 
29. See Injunctions § 4. 
30. See Injunctions § 5. 
Sl. See Injunctions §§ 400-405. 
32. See cases infra this section. 


33. Allen vy. State, 130 P. 1114, 14 
Ariz, 458, 44 L.R.A.N.S. 468. See 
Soe v. Carter, 165 N.W. 773, 257 Mo. 


[a] In Ohio, in a proceeding to 
enjoin submission of a proposed law 


34. Hodges v. Dawdy, 149 S.W. 656, 
104 Ark, 583. 


35. Barkley v. Pool, 169 N.W. 730, 
102 Neb. 799. 


Sufficiency of petition see supra §§ 
254-274. 


36. Barkley v. Pool, 169 N.W. 730, 
732, 102 Neb. 799. 


“We are of opinion that, if the time 
required for determining the valid- 
ity of the petition in court extends to 
a date beyond that of the next ensu- 
ing election, it must be held that, by 
necessary implication, it was not the 
intent of the Constitution that either 
those who petition for a referendum 
or the objectors to the petition should 
thereby be defeated of their rights, 
but that the referendum vote should 
be had as early as it can be had, 
awaiting the judgment of the court.” 
Barkley v. Pool, supra. 


37. State v. Kozer, 210 P. 172,105 
Or woUl. 


38. Against secretary of state sce 
infra § 296. 


39. Allen v. State, 130 P. 1114, 14 
Ariz. 458, 44 L.R.A.N.S. 468. See also 
infra text and note 42. 


40. State v. Sullivan, 224 S.W. 327, 
283 Mo. 546. 


see Generally see Equity §§ 211-— 


42. Barkley v. Pool, 169 N.W. 730, 
102 Neb. 799. 


[a] Reason for rule.—Both the 
constitution and statute contemplate 
a speedy hearing to the end that judg- 
ment may be had in time for the next 
ensuing election. Barkley v. Pool, 
169 N.W. 730, 102 Neb. 799. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


wards 


§§ 296-299] 


[§ 296] 2. Against Secretary of State—a. In 
General. The secretary of the state may be com- 
pelled by mandamus to perform his ministerial du- 
ties,** depending not so much upon whether thé 
duty is prescribed by the legislature, instead of the 
constitution, as it does upon the nature of the duty 
imposed.** Courts have jurisdiction by mandamus 
to correct an abuse of the discretion of the secretary 
of the state in the performance of his duties.4® | Pub- 
heation of arguments or preamble*® at the expense 
of the state may be enjoined.t7 The fact that per- 
sons other than the signers affixed dates*® may not, 
it has been held, be inquired into in a mandamus 
against the secretary of state after the certificates 
of the proper county officers*® have been attached.®° 


[§ 297] b. Filing Petition.** Upon refusal of 
the secretary to file a petition any citizen may, with- 
in the time preseribed,®°? apply for mandamus to 
compel him to do so.*8 


{§ 298] c. Certification.°¢ The secretary of state 
eannot be required to certify a proposed measure 
that is not subject to the initiative or referendum 
powers of the people.°®> Nor ean he be enjoined from 
certifying legally insufficient referendum petitions®® 
until after they have been accepted and filed by 


43. Thompson v. Vaughan, 159 N.| v. Amsberry, 177 
W. 65, 192 Mich. 512. See also Man- 
damus § 71. 


822, 825, 104 Neb. 


STATUTES 


N.W. 179, 178 N.W. 
273 


[59 C.J.] 715 


him.°*? Where an initiative petition is in proper 
form,®® the court cannot enjoin the secretary of 
state from certifying it on the ground that the bill, 
if enacted, would be unconstitutional.®°® 


Of ballot title.©° Under a provision by which the 
secretary of state is required to certify a, ballot 
title to the county clerks, when two separate peti- 
tions are filed®! for a referendum of the same law, 
he may be enjoined from certifying two ballot ti- 
tles.°? A court has no authority to enjoin the sec- 
retary of state from causing the ballot title and 
numbers to be printed on the official ballot on the 
ground that the bill, if enacted, would be uncon- 
stitutional.°? The time limit within which a citi- 
zen must apply for a mandamus to compel the sec- 
retary of state to file a referendum petition does 
not apply to an injunction suit to restrain the sec- 
retary of state from certifying the ballot title on 
the official ballots.*+4 


[§ 299] d. At Whose Instance; Parties.°> While 
it has been held that a private citizen could not sue 
to enjoin the secretary of state from certifying a 
ballot title,°® and that the remedy could only be 
invoked by the state,®* the general rule is that 
anyone who is a citizen and taxpayer can bring an 


quirements of L. §§ 4095-4112 have 
. been fulfilled, the court has no au- 
thority to enjoin secretary of state 


44. Thompson v. Vaughan, supra. 


45. State v. Roach, 130 S.W. 689, 
230 Mo. 408 (secretary of state has 
power to determine legal sufficiency 
of petitions presented for popular 
vote on measure embraced therein, 
but he acts as a ministerial officer, 
and the courts have jurisdiction by 
mandamus to correct an abuse of his 
discretion). 


46. See supra § 284. ; 


47. State v. Thurston County 
pers Ots, V59:-P: 92, 92 Wash. 16. 


[a] Preamble in proposed act re- 
citing purposes of the act and con- 
tain.ng argumentative statements of 
reason for its adoption was improper 
under laws providing for publication 
of such at the expense of the propo- 
nent, and the publication of such pre- 
amble at the expense of the state was 
enjoined. State v. Thurston County 
Super. Ct., 159 P. 92, 92 Wash. 16. 


48. See supra § 257. 
49. See infra § 269. 


50. Boggs v. Jordan, 267 P. 696, 
204 Cal. 207. 


51. Generally see supra § 278. 


52. Friendly v. Olcott, 123 P. 53, 
61 Or. 580 (within ten days). 


[a] “One of the purposes of the 
act [L. (1913) c 159, as amended by 
L. (1919) e 86, relating to mandamus 
against secretary of state] was to 
provide an adequate and speedy meth- 
od of testing in the court any legal 
obstacles which might be urged 
against the submission of an act of 
the Legislature to the initiative and 
referendum. To give it practical ef- 
fect, it was necessary to place Hmita- 
tions upon the time within which the 
action could be brought, and within 
which appeals could be taken.” State 
v. Amsberry, 177 N.W. 179, 178 N.W. 
822, 825, 104 Neb. 273. 


[b] Words construed.—‘The leg- 
islative intent can best be carried out 
by construing the word ‘may’ as 
‘must,’ and as imposing a duty rather 
than conferring a privilege.” State 


Su- 


_ Acts to facilitate operation of ini- 
tiative and referendum generally see 
Supra § 236. 


53. Hodges v. Dawdy, 149 S.W. 
656, 104 Ark. 583; State v. Sullivan, 
224 S.W. 327, 283 Mo. 546; Barkley 
v. Pool, 169 N.W. 730, 102 Neb. 799; 
meee Vv. Olcott) 23>. 758,61, Or: 


[a] Any taxpaying citizen who is 
a qualified voter, although not a sign- 
er to a petition, can bring suit by man- 
damus to compel secretary of state to 
accept initiative petition. State v. 
Roach, 130 S.W. 689, 230 Mo. 408, 139 
Am.S.R. 639. 


[b] Mandamus refused.—Manda- 
mus to require secretary of state to 
accept referendum petition failed be- 
cause safety clause attached to the 
act upon which referendum was 
sought rendered it nonreferable, and 
it was the ministerial duty of the 
secretary of state to refuse to accept 
oe Peo. v. Ramer, 158 P. 146, 61 Colo. 
422. 


54, Generally see supra §§ 268-270. 


55. Hodges v. Dawdy, 149 S.W. 656, 
104 Ark. 583;. Peo. v. Ramer, 158 P. 
146, 61 Colo. 422; Winebrenner v. 
Salmon, 142 A. 723, 155 Md. 563. 


[a] Act for maintenance of gov- 
ernment.—Mandamus disallowed to 
compel secretary of state to submit 
Acts (1927) c 118, providing for tax to 
use of roads within an exception to 
referendum provision of constitution, 
as an act making appropriation to 
maintain state government. Wine- 
brenner v. Salmon, 142 A. 7238, 155 Md. 
563. 


Matters not subject see supra §§ 
237-262. 


56. See supra §§ 254-274. 


57. Kaesser v. Becker, 
346, 295 Mo. 93 


58. See supra §§ 254-274. 


59. State v. Kozer, 270 P. 513, 126 
Or. 641 (when initiative petition, un- 
der Const. art 4 § 1, as amended June 
2, 1902, is in proper form and all re- 


243 S.W. 


from certifying it, on the ground that 
the bill, if enacted would be uncon- 
stitutional). 


60. Ballot titles generally see su- 
pra §§ 288, 289. 


61. Generally see supra § 278. 


62. State v. Kozer, 217 P. 827, 108 
Or. 550. 


[a] Upon filing insufficient peti- 
tion (1) secretary of state may be en- 
joined from placing the ballot title 
on the ballot for the next ensuing 
election. State v. Sullivan, 224 S.W. 
327, 283 Mo. 546. (2) Where the 
seemingly regular certification of an 
initiative petition is false, the secre- 
tary of state may be enjoined from 
placing the measure on the ballot. 
State v. Sullivan, supra; State v. 
Kozer, 210 P. 172, 105 Or. 509. 


63. State v. Kozer, 270 P. 513, 126 
Or. 641. 


64. Friendly v. Olcott, 123 P. 53, 
61 Or. 580 (the ten-day period within 
which a citizen must apply for man- 
damus to compel the Secretary of 
State to file a referendum petition un- 
der Lord L. § 3474, held not to apply 
to an injunction suit to restrain the 
secretary from certifying the ballot 
title on official ballots, construing 
that section with section 3475). 


65. See also supra § 295. 


66. Friendly v. Olcott, 123 P. 53, 61 
Or. 580. 


(ey et Friendly v. Olcott, supra. 


[a] Reason for rule.—‘‘State offi- 
cers should not be subjected to the 
annoyance of a suit at the instance 
of every individual, when civil or 
property rights are not invaded, who 
might conceive that the laws were 
being improperly administered, or 
that public funds were not being ap- 
plied to legitimate public purposes.” 
State v. Lord, 43 P. 471, 479, 28 Or. 
498, 31 L.R.A. 473 (per Wolverton, J.) 
[quot Friendly v. Olcott, 123 P. 58, 
55, 61 Or, 580]- 


[b] There being distinction be- 
tween mandamus and injunction, the 


(16) > [590.52] 


action to enjoin the secretary of state from sub- 
mitting measures,®® from certifying a ballot title 
to a proposed referendum in an unconstitutional and 
illegal manner®® or from certifying and printing the 
title of an aet on the official ballot when the peti- 
tion is insufficient.”° Under a requirement that an 
interested person may request the attorney-general 
to bring mandamus to compel proper action by the 
secretary of state,“! such a person can bring the 
action directly when it is shown that the attorney- 
general was so adverse to such persons that he could 
not have brought the action for them.*? 


Joining attorney-general as defendant. An action 
to restrain secretary of state from taking any ac- 
tion in the filing of referendum petition, in which 
attorney-general was joined as a defendant, as to 
him, is premature, as he could not act until after the 
petition had been filed.7* 


[§ 300] 0. Time When Act Takes Effect—1. 
When No Referendum Had after Passage by Legis- 


STATUTES 


lature. Except when and to the extent that it is 
otherwise provided by constitutional provision‘* or 
by statutory provision in aid of referendum,’° or 
by the terms of the act itself,“® a measure initiated 
by the people but not subject to referendum,’ a 
measure not subject to referendum as being except- 
ed from the operation of referendum provisions,*® 
and a measure subject to referendum‘? but not re- 
ferred within the prescribed time*® or under invalid 
referendim proceedings,*! becomes a completed act 
and is governed by the general rules elsewhere stat- 
ed®? as to the time of taking effect.°* Acts of the 
legislature subject to a referendum may not become 
effective until after the time allowed within which 
to file a referendum petition,®*+ and if none be filed 
within the specified time, such referable acts become 
effective at the expiration of the period allowed.*® 
The commencement of a suit to determine the va- 
lidity of an act, either with or without an emergency 
clause, will not prevent an act from going into effect 
at the time,*® after which a referendum cannot be 


latter can be invoked only by the 
state through its proper officers. 
Friendly v. Olcott, 123 P. 58, 61 Or. 
580. 


68. Spahr v. Brown, 19 OhioApp. 
107. 


69. Carson v. Sullivan, 
571, 284 Mo. 353. 


70. State v. Sullivan, 224 S.W. 327, 
283 Mo. 546; Barkley v. Pool, 173 
N.W. 600, 108 Neb. 629 (under Rev. 
St. [1913] § 2339, part of the initia- 
tive and referendum act, any citizen, 
including women not electors, may 
sue to enjoin secretary of state from 
certifying or printing on official bal- 
lot for ensuing election the ballot ti- 


223 S.W. 


' tle and number of a suffrage act 


sought to be referred to electors at a 
general election). 


71. Duties of attorney-general see 
supra § 289. 


72. Thompson v. Vaughan, 159 N. 
W. 65, 192 Mich, 512. 


73. State v. Sullivan, 224 S.W. 327, 
283 Mo. 546. 


74. See constitutional provisions. 
75. See supra § 236. 
‘76. See cases infra this note. 


[a] As, for example, where the 
legislature passes a law for immedi- 
ate effect, but defers its operation 
until.a future date. State v. Clausen, 
148 P. 28, 85 Wash: 260, Ann.Cas. 
1916B 810. See State v. Workmen’s 
Compensation Commn., 2 S.W.(2d) 
796, 318 Mo. 1004 (legislature can 
make operation of law dependent up- 
on future action by people). See also 
Constitutional Law §§ 365-374. 


[b] Reasons for rule.—(1) ‘The 
intention of the Legislature probably 
was, as is manifestly just sometimes 
in cases of new legislative activity, 
to give those affected by the law a 
reasonable period of time in which to 
adjust themselves to the changed con- 
dition of the law. Those concerned 
know the law is immediately in effect, 
but that they are given until a fixed 
date to adjust themselves thereto be- 
fore any of the provisions of the law 
will be set in operation against 


them.” State v. Howell, 147 P. 1159, 
1161, 85 Wash, 294, Ann.Cas.1916A 
1231. (2) “If, therefore, it be true 


that the Legislature may postpone 
the effective date of a law, by an 
analogy of reasoning it must also fol- 


low that the operation of a statute 
may be deferred by the invocation of 
the referendum, for the exercise of 
legislative power by the people 
through the referendum is simply a 
reservation to themselves of a share 
of the legislative power.” State v. 
Dallmeyer, 245 S.W. 1066, 1068, 295 
Mo. 638. See also supra § 246 text 
and note 5 


[c]) Regulation of motor propelled 
vehicles as common carriers (L. 
[1915] p 227) on streets and high- 
ways, requiring persons operating 
them to take out permits and execute 
surety bonds to pay damages sus- 
tained by persons injured in the busi- 
ness of transporting passengers, and 
providing for civil actions to recover 
against carriers and bondsmen for 
negligence of the carrier, could be 
passed to take immediate effect and 
its operation deferred for thirty days. 
State v. Howell, 147 P. 1159, 85 Wash. 
294, Ann.Cas.1916A 1231. 


77. Simpson v. Hill, 263 P. 635, 128 
Okl, 269, 56 A.L.R. 706 (under Const. 
art 5 § 3, affirmative vote at special 
election gives no force or effect to ini- 
tiated measure unless ordered sub- 
mitted by legislature or governor). 


78. See supra §§ 243-252. 
79. See supra §§ 243-252. 


80. Alabam’s Freight Co. v. Hunt, 
242 P. 658, 29 Ariz. 419; State v. 
Whisman, 154 N.W. 707, 36 S.D. 260, 
L.R.A.1917B 1. 


[a] “Before going into effect,” as 
contained in Const. art 8 § 1, resery- 
ing the referendum, does not refer to 
the time within which referendum pe- 
titions may be filed, but to the word, 
“submitted.” State v. Burkhart, 183 
N.W. 870, 44 S.D. 285. 


[b] Im New Jersey Const. art 16 
§ 2 provides that no law shall take 
effect until June 1, next after the ses- 
sion, unless an emergency is declared 
and the law is passed by a _ three- 
fifths vote, and that an emergency 
law shall stand repealed thirty days 
after having been rejected by a ma- 
jority of the electors, provided that 
no measure creating or abolishing 
any office or changing any salary, etc., 
shall be enacted as an emergency law. 
Beall v. State, 103 A. 99, 151 Md. 669. 


[ce] In Ohio a proposed bill ini- 
tiated by a petition filed with the 
secretary of state, who transmits it 
to the general assembly, where it is 


introduced as a bill, if adopted there, 
becomes a law subject to the refer- 
endum. Pfeifer v. Graves, 149 N.H. 
539, 88 OhioSt. 473 (where a law has 
been introduced into the house of rep- 
resentatives, referred to the proper 
committee, and reported back .with 
certain amendments which were 
agreed to by the house, which took no 
further action upon it, it could be 
submitted to the electors upon the 
filing of a petition with the secretary 
of state demanding its submission in 
its amended form). 


81. State v. Whisman, 154 N.W. 
707, 36 S.D. 260, L.R.A.1917B 1 [error 
dism 36 S.Ct. 449, 241 U.S. 643, 60 L. 
Ed. 1218]. 


[a] When legislative declaration 
of necessity is void (see supra § 245), 
the legislative act will not go into 
effect until the time specified after 
the adjournment of the legislature 
(State v. Whisman, 154 N.W. 707, 36 
8.D. 260, L.R.A1917B 1 [error dism 36 
ene ft 241 U.S. 648, 60 L.Ed. 


82. See infra § 673 et seq. 


83. Ark.—Gaster v. Dermott-Col- 
lins, ete., 248 S.W. 2, 156 Ark. 507. 


Cal.—Bogegs v. Jordan, 267 P. 696, 
204 Cal. 207. 


Mo.—State v. Carter, 165 S.W. 773, 
257 Mo. 52. 


Okl.—In re State Initiative Ques- 
tion No. 10, 110 P. 647, 26 Okl. 554; 
AR v. Cross, 105 P. 1000, 25 Okl. 

Or.—Davis v. Van Winkle, 278 P. 
91, 280 P. 495, 180 Or. 304. 


S.D.—State v. Burkhart, 183 N.w. 
870, 44 S.D. 285; State v. Whisman, 
154 N.W. 707, 36 S.D. 260, L.R.A.1917B 
1 [error dism 36 S.Ct. 449, 241 U.S. 
643, 60 L.Ed. 1218]. 


Aes also Municipal Corporations § 


At end of session or designate 
time thereafter see infra § 682. rn 


Where emergency clause inse 
see infra §§ 675-679. xe 


84. State Nat. Bank v. Board of 
Councilmen of City of Frankfort, 269 
S.W. 726, 207 Ky. 548. 


85. State Nat. Bank v. Board of 
Councilmen of City of Frankfort, su- 
pra. 


86. State v. Whisman, 154 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 301] 2. When Referendum Had after Passage 
by Legislature.. When. approved by the people at 
the referendum election’* the legislative act be- 


‘comes complete and operative as 


effect*® as of the time provided for the taking effect 
of such acts,°° if the measure itself does not fix a 
different time;®* and the referred law cannot go 
Statutes governing 
the time which acts not subject to referendum un- 
_der the constitution shall take effect cannot in an y 
event override the express constitutional provisiin 
as to when laws subject to referendum shall take 
effect ;°* but if the legislature fixes a future effec- 
tive date in the act, and such date has not passed 


into effect prior to that date.°? 


and thereby become ineffective at 


707, 36 S.D. 260, L.R.A.1917B 1 [error 
dism 36 S.Ct. 449, 241 U.S. 648, 60 L. 
Kd. 1218]. 


[a] Beason for rule.—Salutary 
laws might be indefinitely postponed 
from going into effect at the times 
Specified in the constitution, and there- 
by place in the hands of litigants and 
courts the power of regulating or 
varying the time fixed by the consti- 
tution in which legislative acts shall 
go into effect. State v. Whisman, 154 
NEW. (01, 86 S.D. 260; E:R.AL1S17B I 
[error dism 36 S.Ct. 449, 241 U.S. 643, 
60 L.Hd. 1218]. 


s7. Alabam’s Freight Co. v. Hunt, 
242 P. 658, 659, 29 Ariz. 419 (“The ex- 
press purpose of the referendum is to 
suspend or annul a law which has not 
gone into effect, and not to invalidate 
one already operative, and, after a 
law has become effective, no referen- 
dum is provided for’). 


[a] Effective date of Workmen’s 
Compensation Act.—Const. art 4 § 1 
does not postpone date on which 
Workmen’s Compensation Act takes 
effect until ninety days after the 
adoption of a constitutional amend- 
ment authorizing provision for elec- 
tion of remedies before injury, so as 
to allow opportunity for referendum, 
whether or not emergency clause was 
void; constitution allowing referen- 
dum petition to be filed only within 
ninety days after close of session of 
legislature enacting law, not within 
ninety days after it becomes effective. 
Alabam’s Freight Co. v. Hunt, 242 P. 
658, 29 Ariz. 419. 


88. When disapproved see infra § 
304. 
Elections see supra §§ 285-294. 


g2. State Nat. Bank v. Board of 
Councilmen of City of Frankfort, 
269 S.W. 726, 207 Ky. 543; State ex 
rel. Elsas v. Missouri Workmen's 
Compensation Commission, 2 S.W. 
(2d) 796, 318 Mo. 1004. 


90. Norris v. Cross, 105 P. 1000, 25 
Okl. 287; Salem Hospital v. Olcott, 
136 P. 341, 67 Or. 448; State v. Lang- 
worthy, 104 P. 424, 106 P. 336, 55 Or. 
303. See constitutional provisions. 
See also Municipal Corporations § 
968. 


[a] Very act submitted.—Validity 
of referendum election depends upon 
acceptance by voters of the very act 
submitted, and the courts cannot 
guess at the voters’ intention. Pier- 
son v. Cady, 86 A, 167, 84 N.J.Law 54, 


91. See infra text and note 94. 


92. State v. Moore, 145 S.W. 199, 
103 Ark. 48; State Nat. Bank v. Board 
of Councilmen of City of Frankfort, 
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referendum vote, then the date fixed in the referred 


fective.®*# 
such and takes 


ferred law. 
that a referred 


the time of the 


269 S.W. 726, 207 Ky. 548; State ex 
rel. v. Carter, 165 S;W. 773, 257 Mo. 
52, 73; Salem Hospital v. Olcott, 136 
P. 341, 67 Or. 448; Sears v. Multno- 
mah, 49 Or. 42. 


“All aets of the Legislature touch- 
ing which the referendum may be 
properly invoked, are suspended by 
the filing of a legal, sufficient and 
timely petition for the submission of 
such acts to a vote of the people’for 
their approval or rejection, and ... 
all such acts take effect when and 
only after a vote of the people has ap- 
proved them at an election in which 
a majority of the votes are cast in 
favor of such act.” State v. Carter, 
165uS.W.. 118) 25% Mos 52,73. 


[a] Reason for rule.—‘When we 
consider the primary object of the 
adoption of the referendum and have 
regard to the evils which its friends 
had in mind to correct by it, any view 
other than that it suspends the taking 
effect of the act against which it is 
invoked till a vote be had is illogical 
and well-nigh unthinkable.” State v. 
Carter, 165 S.W. 773, 257 Mo. 68, 70. 


93. Rosenthal v. Liss, (Mass.) 169 
N.E. 142. 


94. State ex rel. Hlsas v. Missouri 
Workmen’s Compensation Commis- 
sion, 2 S.W.(2d) 796, 318 Mo. 1004; 
Norris v. Cross, 105 P. 1000, 25 Okl, 
287. : 


[a] Reason for rule.—‘This, be- 
cause the vote makes that the law 
which has been written in the act.” 
State ex rel. Elsas v. Missouri Work- 
men’s Compensation Commission, 2 
S.W.(2d) 796, 318 Mo. 1004, 1015. 


95. State ex rel. Elsas v. Missouri 
Workmen’s Compensation Commis- 
sion, 2 S.W.(2d) 796, 318 Mo. 1004. 


96. State ex rel. Elsas v. Missouri 
Workmen’s Compensation Commis- 
sion, supra. 


[a] Reason for rule.—‘If the Leg- 
islature, in the face of this constitu- 
tional provision, could pass a law, ei- 
ther general or special, making a 
later date, as the time when the vote 
was counted and the Governor pro- 
claimed such vote, the effective date 
of the referred law, then such Legis- 
jature could go further and either fail 
to pass any law fixing an effective 
date for the referred act, or fix an un- 
reasonable future date and thus de- 
feat the very purpose of referen- 
dum.” State ex rel. Elsas v. Missouri 
Workmen’s Compensation Commis- 
sion, 2 S.W.(2d) 796, 800, 318 Mo, 1004. 


97. State ex rel. Elsas v. Work- 
men’s Compensation Commission, 2 
S.W.(2d) 796, 799, 318 Mo. 1004 (Const. 
art 4 § 57 provides “Any measure re- 
ferred to the people shall take effect 
and become the law when it is ap- 


Suspension pending referendum. 
by the legislative assembly, which has been referred 
to the people for approval or disapproval, is sus- 
pended as to its operation and effect until the ref- 
erendum election shall have been had;98 and it has 


act will be the date on which the law becomes ef- 
The legislature cannot, however, under 
such a constitutional provision, by a special or gen- 
eral law, make a date later than the time of the 
referendum vote,?® such as the date of the gover- 
nor’s proclamation,®® the effective date of the re- 
The governor, by his proclamation 


measure has received a majority 


vote and has become a law, cannot postpone its tak- 
ing effect beyond the date prescribed therefor.®* 


An act, passed 


proved by a majority of the votes cast 
thereon, and not otherwise,” in the 
construction of which the court said, 
“The latter words, ‘and not otherwise’ 
would seem to emphasize the fact that 
the vote itself fixed the effective date 
of the law,” and “seem to preclude the 
idea that anything further need be 
ane give effect to the law, as writ- 
en’), 


[a] Effective date of Workmen’s 
Compensation Act.—Such act con- 


tained a declaration that certain sec- . 


tions thereof should not take effect 
until fifty-four days after the rest of 
the act would have, had it not been 
referred by petition, but xvhich was 
so referred and adopted at general 
election on November 2. On Novem- 
ber 16, the governor issued a procla- 
mation declaring the law approved 
and in full force, such proclamation 
having the effect of declaring that no 
Jaw referred should go into effect un- 
til issuance of governor’s proclama- 
tion, but neither statute nor words of 
act can override the provision of the 
constitution providing that referred 
acts shall take effect upon approval 
by a majority of the voters, and the 
act was in effect from the date of the 
election. State ex rel. Elsas v. Work- 
men’s Compensation Commission, 2 
S.W.(2d) 796, 318 Mo. 1004. See Al- 
len v. State, 130 P. 1114, 14 Ariz. 458, 
44 L.R.A.N.S. 468 (after governor’s 
proclamation, the courts will not go 
behind the final legislative action and 
declare a measure void for failure to 
comply with some constitutional pro- 
vision regulating its passage). 


98. Miss.—State v. Jackson, 81 So. 
1, 119 Miss. 727. 


Mo.—State v. Becker, 240 S.W. 229; 
State v. Carter, 165 S.W. 778, 257 Mo. 
52. 


Mont.—State v. Stewart, 188 P. 904, 
57 Mont. 397. 


Neb.-—Barkley v. 
730, 102 Neb. 799. 


Ohio.—State v. Roose, 107 N.E. 760, 
90 OhioSt. 345. 


Okl.—-Ex p. Smith, 154 P. 521, 49 
Okl. 716. 


See also Constitutional Law § 365 
et seq; Municipal Corporations § 968, 


[al Filing of the referendum peti- 
tion would put the law in abeyance or 
suspend the operation of the law pro- 
vided it had already become effective. 
State v. Jackson, 81 So. 1, 6, 119 Miss, 
727. 

{b] Held in abeyance only until 
after it has been approved or reject- 
ed by the people. In re Condemna- 
tion of Property, ete., (Mo.) 263 S.W. 


Pool, 169 N.W. 


'97 [error dism 45 S.Ct. 351, 267 U.S. 


578, 69 L.Ed. 797). 


718 [59 C.J.] 
been held that the failure of the secretary of state 
to count the names on a referendum petition does 
not invalidate a referendum so as to prevent a sus- 
pension of the act.°® When two acts are enacted 
at the same session of the legislature and the va- 
lidity of one made dependent upon the effective op- 
eration of the other, when one is suspended by a 
referendum, so much of the operation of the other 
as it attempts to repeal is likewise suspended;* but 
such sections of an act as are not subject to refer- 
endum may become immediately effective, although 
other sections are suspended by reason of the 
referendum.2 Where the legislature fixes a period 
within which a measure may be approved by a vote 
of the people,? such period begins to run from the 
time of its approval by the governor,* and it, or 
a measure referred upon petition, does not become 
effective until duly approved by the people.® In the 
absence of a provision that the filing of a referen- 
dum petition shall’suspend the operation of a law, 
it is held that the courts cannot read such a provi- 
sion into the constitution.® 


Power to pass other measures. The suspension of 
the operation and effect of the law, pending sub- 
mission to the people,’ does not deprive the legisla- 
ture of the power to pass other measures it may 
deem advisable,® although they may deal with the 
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subject matter of the act referred,® and such other 
measures passed may!° or may not!! themselves be 
subject to referendum to the péople. 


[§ 302] 3. Measure Approved under Exercise of 
Initiative. 
vision stating when a law proposed under the ini- 
tiative power shall become effective, such law will 
go into effect at the date of its approval’? or adop- 
tion by the people,!* rather than at the time the 
vote on the law has been officially canvassed and the 
proclamation of the governor issued stating the re- 
sult,14 unless otherwise declared in the act itself ;*® 
and it is not, within the power of the legislature to 
regulate the tithe at which such a statute shall take 
effect by general law.t® An initiated measure pro- 
viding for certain sections thereof to take effect on a 
certain date, and for others to “take effect upon 
passage of this act,” although inaccurate for the 
reference to the voters as “passage of this act,” 
was: not fatal in a constitutional sense.t17 By ex- 
press constitutional provision,t® an initiative meas- 
ure may go into effect at a specified time after the 
election at which such measure is approved.t® Fur- 
ther, a constitutional provision specifying the time 
when a measure referred to the people shall take 
effect2° has no application to an initiative meas- 


In the absence of a constitutional pro-_ 


99. State v. Carter, 165 S.W. 773, 
257 Mo. 52 (that the secretary of 
state did not count the names on a 
petition and the attorney-general did 
not submit a title as required by 
statute did not invalidate a referen- 
dum so as to prevent a suspension of 
the act). 


1. Barrett v. Dallmeyer, 245 S.W. 
1066, 295 Mo. 6388. 


[a] “hus, where an act (L. [1921] 
p 589) abolished the office of inspector 
of hotels, and repealed Rev. St. (1919) 
§ 5888 authorizing the governor to 
appoint such officer, and transferred 
all rights, powers, and duties vested 
by the existing law upon the super- 
visor of public welfare, and at the 
same session of the legislature was 
passed an act creating such _ office, 
and which was suspended by filing of 
a referendum petition, the two acts 
being in pari materia, the effect of 
the suspension of the second was to 
suspend the operation of the first, and 
leave Rev. St. (1919) § 5888 in full 
force during the period,of suspension, 
and the office of inspector of hotels 
was not abolished during such period. 
State v. Dallmeyer, 245 S.W. 1066, 295 
Mo. 638. 


' 2. State v. Roose, 107 N.E. 760, 
90 OhioSt. 345, 349 (‘such sections 
of a law as are not subject to the 
referendum will go into immediate 
effect notwithstanding other ‘sections 
or other items may be subject to the 
delay incident to a referendum or the 
right to petition therefor’). 


3. See supra § 236. 


4 Fenolio y. Sebastian Bridge 
Dist., 200 S.W. 501, 183 Ark. 380. 


fa] Thus, under a statute author- 
izing construction of a bridge, pro- 
viding that it should become opera- 
tive if approved by the property own- 
ers or voters within two years, such 
period began with the approval of the 
statute by the governor. Fenolio vy. 
Sebastian Bridge Dist., 200 S.W. 501, 
183 Ark. 380. 


5. Cross references: 


Exercise of power by people by ref- 
erendum see supra § 234. 

Operation and effect of referendum 
approval see infra § 303. 


6 State v. Howard, 248 P. 44, 49 
Nev. 405. 


[a] Thus an act approved Febr. 18, 
1925 (St. [1925] ¢ 16), which was in 
full force and effect July 1, following, 
under St. (1925) ec 2, consolidating 
offices -of sheriff and assessor in 
Churchill County, was not suspended 
by filing a petition for a referendum; 
and hence, pending referendum, the 
county clerk could not file declaration 
of candidacy -for assessor, which was 
a separate office under St. (1917) c 
193;"insview ‘of St. 915)%e.137,. and 
pp 592-594. State v. Howard, 248 P. 
44, 49 Nev. 405. 


7. See supra this section. 


8. McBride v. Kerby, 260 P. 435, 
32 Ariz, 515. 


[a] As emergency -measture.—Pe- 
tition for referendum on a statute re- 
pealing prior Motor Vehicle Act (L. 
[1925] ec 78) did not prevent the legis- 
lature, pending a referendum vote, 
from enacting another statute as an 
emergency measure conflicting with 
such act. McBride vy. Kerby, 260 P. 
435, 32 Ariz. 515. 


Emergency measures generally see 
supra §§ 245, 246. 


9 McBride v. Kerby, 269 P. 435, 
82 Ariz. 515. 


10. McBride vy. Kerby, supra. 

Matters subject to referendum see 
supra §§ 2438-252. 

11. Matters not subject to refer- 
endum see supra §§ 243-252. 

12. Bradley v. Union Bridge & 
Construction Co,, 185 BF. 544, 


13. Bradley _v. Union Bridge & 
Construction Co., supra; State v. 
Polley, 139 N.W. 118, 30 S.D,. 528. 
also supra § 2338. 

14. 
Construction Co., supra. 


See 


15. See cases infra this section. 


16. Bradley v. Union Bridge & 
Construction Co., 185 F. 544. 


[a] Reason for rule.—‘‘When the 
people exercise such right [of initiat- 
ing legislation] and enact a law at 
the polls, it becomes the expressed 
will of one branch of the lawmaking 
power, and it cannot be postponed or 
delayed by the other.” Bradley v. 
Union Bridge & Construction Co., 185 
FY. 544, 545, 546. 


17. Horton yv. Atty.-Gen., 169 N.E. 
552, 556, 269 Mass. 503. 


“By the concluding section of the 
proposed law, section 5, provision is 
made that sections 1 and 2 shall take 
effect on December 31, 1930, and the 
‘remaining sections shall take effect 
upon the passage of this act.’ It is 
not accurate to refer to the approval 
by the voters of a law proposed by 
initiative petition as ‘the passage of 
the act.’ Article 48 of the Amend- 
ments to the Constitution, ‘The Ini- 
tiative,’ part 5,§ 1. But it is not fatal 
in a constitutional sense. A further 
provision of said section 1 of part 5, 
is to the effect that, if ‘approved by 
the voters’ in the requisite manner, 
‘it shall become law, and shall take 
effect in thirty days after such state 
election or at such time after such 
election as may be provided in such 
law.’ This provision does not strike 
down as invalid the part of the con- 
cluding section of the proposed law 
already quoted. That quoted part is 
susceptible of the construction that 
the proposed law is to take effect im- 
mediately after the state election at 
which it shall be approved by the vot- 
ers in the manner specified in said 
section 1 of part 5. Thus construed, 
it would not offend against the consti- 
tutional terms. of said section 1.” 
Horton vy. Atty.-Gen., supra. 


18. See constitutional provisions, 


19. Skidmore v. Clausen, 199 P, 
727, 116 Wash. 403; Gottstein v. Lis- 


Bradley v. Union Bridge & ter, 153 P. 595, 88 Wash. 462. 


20. See constitutional provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 303] P. Operation and Effect of Referendum 
Approval. When a statute has passed the legisla- 
ture, has been submitted by a referendum petition, 
and has been approved by the people, it is against 
public policy for the court to declare it invalid on 
the ground that it did not receive the publicity 


required before it was voted on.?? 


Veto power of governor? does not extend to meas- 
ures enacted by a vote of the people.?# 


[§ 304] Q. Operation and Effect of Referendum 
When disapproved by the people at 
the referendum election, a legislative act has no 


Disapproval. 


21. Bradley v. Union Bridge & 
Construction Co., 185 F. 544. 


“When the Constitution uses the 
words ‘any measure referred,’ it nec- 
essarily means a referendum, and not 
initiative measure.” Bradley v. 
Union Bridge & Construction Co., 185 
F. 544, 545. 


[a] Reasons for rule—(1) “If the 
Legislature may lawfully postpone 
the taking effect of an initiative meas- 
ure until the vote has been canvassed 
and the Governor’s proclamation is- 
sued, or for any other length of time, 
the right reserved to the people to 
propose and adopt laws is not ‘inde- 
pendent’ of, but subsequent to, the 
Legislature; and, if the Legislature 
may postpone the taking effect of 
such a law at all, it may do so for any 
length of time, and thus thwart the 
will of the people and render nuga- 
tory the constitutional provision re- 
serving to them the right to propose 
and adopt laws.” Bradley v. Union 
Bridge & Construction Co., 185 F. 544, 
546. (2) ‘“‘The same reason exists for 
keeping the hands of the Legislature 
off a referred law, as to its effective 
date.” State ex rel. Elsas v. Missouri 
Workmen’s Compensation Commis- 
sion, 2 S.W.(2d) 796, 800, 318 Mo. 
1004. 


22. Allen v.-State, 130 P. 1114, -14 
Ariz. 458, 44 L.R.A.N.S. 468 (when a 
statute appears on its face to have 
been properly passed by the legisla- 
ture, signed by the governor, referred 
to the people pursuant to a petition, 
and the governor has issued a procla- 
mation showing the statute to have 
been approved by a majority of those 
who voted thereon, and declares the 
measure a law, the courts have no 
power to go behind the final legisla- 
tive record and governor’s proclama- 
tion, and declare the law invalid for 
failure to comply with. some consti- 
tutional provision regulating its pas- 
sage). : 


23. Generally see supra § 112. 


24. Willard v. Hubbs, 248 P. 32, 30 
Ariz. 417; Norris v. Cross, 105 P. 1000, 
25 Oki. 287; Libby v. Olcott, 134 P. 
13, 66 Or. 124; Kadderly v. Portland, 
74 P. 710, 44 Or. 118; State v.. Whis- 
man, 36 S.D. 260, 154 N.W. 707, L.R.A. 
1917B 1 [error dism 36 S.Ct. 449, 241 
U.S. 648, 60 L.Ed. 1218]. 


25. State v. District Ct., 185 P. 157, 
56 Mont. 464. See also Municipal 
Corporations § 968. 


26. State v. District Ct., supra. 


[a] Thus rejection of the Kiley 
Law (L. [1913] ¢ 97), creating a box- 
ing commission, on referendum vote, 
left Rev. Codes § 8676, prohibiting 
slugging matches, boxing, wrestling, 
etc., in full force and effect, even 
though the former contained no sav- 
ing clause. State v. District Ct., 185 
P. 157, 56 Mont. 464, 
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force or effect as such.25 
endum of law which would allow a thing leaves in 
force existing laws prohibiting it.?¢ 
referendum of sections in a public utilities act pro- 
hibiting construction and extension of a public util- 
ity system without a certificate of convenience and 
necessity did not prohibit subsequent enactment of 
a section containing such a prohibition.27 


[§ 305] R. Power To Amend or Repeal Measures 
Enacted by Vote of People?‘—1. Power of Legisla- 
Except where there is some constitutional 
inhibition against doing so,?° statutes enacted under 
the initiative or referendum, like other statutes,?° 
are subject to amendment by the legislature?! with- 


ture. 


27. Greeley Transp. Co. 
245 P. 720, 79 Colo. 307. 


_28. Municipal ordinances see Mu- 
pictpal Corporations §§ 949; 950, 954, 


29. See infra this section. 


[a] In California, by express pro- 
vision of the constitution, no act 
adopted by the people under the initi- 
ative provisions of the constitution 
shall be amended by vote of the elec- 
tors, unless otherwise provided in in- 
itiative measure. Peo. v. Wood, 264 
P.. 298, 88 Cal.App. 621. 


30. See infra §§ 421-479. 


31. State v. Stewart, 187 P. 641, 57 
Mont. 144; Patton v. Withycombe, 159 
P. 78, 81 Or. 210; Kadderly v. Port- 
land, 74 P. 710, 75 P. 322, 44 Or. 146. 


[a] Reason for rule.—‘‘We are of 
the view that the initiative and ref- 
erendum amendment was never in- 
tended as a means of so curtailing 
and limiting the constitutional power 
of the state Legislature, but was in- 
tended to preserve to the people a 
greater share of, and control over, 
the legislative power, but without tak- 
ing away from any other constitution- 
al department any of its powers, ex- 
cepting the veto power of the state 
executive.” State v. Whisman, 154 
N.W. 707, 36 S.D. 260, 272, L.R.A. 
1917B 1 [error dism 36 S.Ct. 449, 241 
U.S. 643, 60 L.Ed. 1218]. See also 
{k] infra this note. 


[b] In Arizona.—Where the legis- 
lature is not deprived of the right, it 
can pass any act within its powers, 
notwithstanding that such act might 
either directly or in effect alter, 
amend, or repeal an initiated or re- 
ferred measure. Willard v. Hubbs, 
248 P. 32, 30 Ariz. 417. See also infra 
text and notes 38, 39. 


[c] In California.—St. (1927) p 
497, amending the Wright Act (St. 
[1921] p 79), which had been adopted 
as a law of the state penal provisions 
of the Volstead Act [USCA tit 27] 
by means of a referendum, was not 
unconstitutional by reason of the 
fact that such amendment was not 
also adopted by referendum, since 


v. Peo., 


Const. art 4 § 1 expressly provides 


that acts adopted under the referen- 
dum may be amended by the legisla- 
ture. Peo. v. Guido, 269 P. 670, 93 
Cal.App. 478. : 


[d] Im MIinois.—Statutes derive 
their force from action of the legisla- 
ture, and although the legislature 


‘}may require a favorable vote of the 


people before a particular act shall 
take effect, such act, when it does 
take effect, is the act of the legisla- 
ture, and may be repealed or amended 
without requiring a vote of the peo- 
ple. Culver v. Waters, 93 N.E. 747, 
248 Ill. 1683; Mihalik v. Glos, 93 N.E. 
372, 247 Ill. 597; Waugh v. Gloc, 92 
N.E. 974, 246 Ill. 604. See also [m] 
infra this note. 0 
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The rejection by refer- 


Rejection by 


fe] In Missouri.—‘‘There being no 
constitutional inhibition upon. the 
right of the Legislature to amend or 
repeal any act, whether it had its 
origin in the General Assembly or in 
direct legislation, no tenable objection 
in this behalf can be urged to the ex- 
ercise of same.” State v. Becker, 
(Mo.) 240 S.W. 229, 232. 


[f] In Montana.—Nothing in 
Const. art 5 § 1, as amended in 1906, 
prevents a law initiated by the people 
from being amended by the legisla- 
ture, or gives the people the right, in 
case of all initiated acts, to the ulti- 
mate determination of whether 
amendments shall be adopted. State 
v. Stewart, 187 P. 641, 57 Mont. 144. 


{[g] In WNevada.—‘‘People’s Law” 
of 1922 (St. [1923] ¢ 214), requiring 
six months’ residence before suing for 
a divorce, is an initiative act, not a 
referendum measure amendable only 
by popular vote under Const. art 19, 
and could be amended by the legis- 
lature (St. [1927] ec 96) so as to re- 
duce the residential: requirement to 
three months. Tesoriere v. Second Ju- 
fae Dist. Ct., 258 P. 291, 50 Nev. 


[h] In New Jersey.—The legisla- 
ture may amend, alter, or modify a 
statute regulating the internal affairs 
of a county and adopted by referen- 
dum, without submitting such chang- 
es to anew vote of the people. Lohan 
ah Thompson, 95 A. 447, 88 N.J.Law 


{i] In New York.—(1) Const. art 
3 § 1 vests the legislature exclusively 
with legislative power, and the con- 
stitution does not otherwise provide 
generally for referendum of acts, and 
§§ 4 and 10 of art 7 restricts the pow- 
er of the legislature to amend any act 
approved by the people only with re- 
spect to creating indebtedness of the 
state, and to limit the expenditure of 
state moneys borrowed to the object 
specified in referendum act submitted 
to popular vote. Kibbee v. Lyons, 195 
N.Y.S. 563, 202 App.Div. 562 [aff 192 
N.Y.S. 696, 118 Misc. 172]. But see 
Halfmoon Bridge Co. v. Canal Board, 
155 N.Y.S. 602, 91 Misc. 600 (Li, [1913] 
ec 801, amending the Barge Canal Act, 
held violative of Const. art 7 § 4, 
where the vote of approval by the 
people was not taken as required by 
such constitutional provision). (2) 
The legislature can amend the refer- 
endum act relating to canals, so as to 
change the route of a canal (Peo. v. 
Wotherspoon, 157 N.Y.S. 923, 94 Misc. 
419 [aff 162 N.Y.S. 1138, 176 App.Div. 
947}) (8) or to eliminate parts of a 
canal which are no longer useful 
(Kibbee v. Lyons, supra). 


[ij] In Oregon.—As a codrdinate 
legislative body under the initiative 
and referendum, the legislature may 
amend or repeal any act, whether sub- 
mitted by the initiative process or 
by an act of the Iegislature. Zilesch 
v. Polk County, 215 P. 107, 107 Or. 
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in the same constitutional limitations as are other 
statutes,?? and within such limitations as the con- 
stitution may prescribe for amending statutes en- 
acted under an initiative clause,?* as for instance, 
limitations as to the time when the amendment may 
be made.** Acts adopted under a referendum clause 
of the constitution may, of course, be amended when 
the referendum clause so provides.*° 
the power of the legislature to amend either initia- 
tive or referendum legislation extends only to en- 
acted legislation and not legislation in process of 
Where the legislature enacts a law 
amending or repealing an initiated law, it may be 
submitted to a teferendum under the same con- 
ditions under which all laws subject to the consti- 


enactment.°® 


659. 

[k] In South Dakota.—“As we 
view this constitutional amendment 
[Const. § 1 art 3, as amended in 1898, 
reserving right of initiative and ref- 
erendum], there is nothing therein 
contained which, either expressly or 
impliedly, in any degree conflicts 
with, inhibits, limits, abridges, or pro- 
hibits any part of the legislative pow- 
er originally granted to it to enact, 
amend, or repeal any law which it 
might have enacted before the adop- 
tion of this amendment.” State v. 
Whisman, 154 N.W. 707, 709, 36 S.D. 
260, L.R.A.1917B 1 [error dism 36 
S.Ct. 449, 241 U.S. 643, 60 L.Ed. 1218]. 


[1] Legislature could amend high- 
way act, although it was originally 
passed by submission of it by the 
legislature to the people. Zilesch v. 
Polk County,:215 P, 578, 107 Or. 659. 


[m] Act relating to evidence of 
titles—Amendment of 1907 to Tor- 
rens Act § 18 (Hurd Rev. St. [1909] 
ec 30 § 61), providing that examiner 
of titles may receive in evidence any 
title or certified copy thereof in the 
ordinary course of business by mak- 
ers of abstracts, became operative 
without submission to popular vote, 
although the original act was requir- 
ed to be adopted by a vote of the peo- 
ple before it became effective. Waugh 
v. Glos, 92 N.E. 974, 246 Ill. 604. 


[n] Act relating to gambling.— 
Sess. L. (1916) c 26, relating to gam- 
bling, by §§ 1-5 of Act of April 14, 
1913 on which referendum had been 
demanded, by § 7, reénacting § 6 of 
the former act, and expressly repeal- 
ing Rev. L. (1910) §§ 2498, 2499, 2507, 
is a constitutional enactment, and not 
a fraud on the power of referendum 
reserved by Const. art 5 §§ 1-4, 6, 7. 
Leach y. State, 188 P. 118, 17 Okl.Cr. 
322. 


[o] City Election Act, when ren- 
dered effective by vote of the people, 
is an act of the legislature, and may 
be repealed or amended without a vote 
of the people. Fields v. Lueders, 1138 
N.E. 916, 274 Ill. 562; Kates v. Read- 
ing, 235 N.W. 881, 254 Mich. 158 (law 
[Pub. Acts (1929) No. 260] consoli- 
dating justice courts in cities of more 
than a certain population was not 
amendatory of local acts so as to re- 
quire a referendum). 


32. State v. Stewart, 187 P. 641, 57 
Mont, 144. 


33. State v. Miller, 209 P, 9, 121 


Wash. 153; State v. Gibbons, 203 P. 
390, 118 Wash. 171. 
[a] In Michigan.—Pub. Acts 


(1919) No. 369, expanding the juris- 
diction of certain municipal courts 
and increasing the number of judges 
was supplementary to existing laws 
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Nevertheless, 


legislature.® 


and amendatory in character, and 
Pub. Acts (1921) No. 364, amending 
the Act of 1919, being also local, was 
invalid because not submitted to ref- 
erendum under Const, art 5 § 30, pro- 
viding that no local or special laws 
shall take effect until approved by the 
electors of the district affected. Wi- 
ley v. Lindsay, 191 N.W. 826, 221 
Mich. 533. 


[b] In North Dakota.—‘‘No meas- 
ure enacted or approved by a vote of 
the electors shall be repealed or 
amended by the Legislature except 
upon a yea and nay: vote upon a roll 
call of two-thirds of all the members 
elected to each house.’ Boutrous v. 
Thoresen, 209 N.W. 558, 560, 54 N.D. 
289 (i. [1919] c¢ 88). 


34. State v. McFee, 209 P. 683, 
121 Wash. 425; State v. Gibbons, 203 
P. 390, 118 Wash. 171. 


[a] Construction of provision as 
to time of making amendment.—(1) 
Const:-Amendm. VII (c), prohibiting 
the amendment by the legislature of 
an act approved by a majority of the 
electors ‘‘within a period of two years 
following such enactment,” has ref- 
erence not to the date from which it 
is specified that the act shall take 
effect and be in full force, but to the 
time when the law comes into exist- 
ence, at which time the enactment of 
the law has become complete, and aft- 
er two years from that date the act 
may be constitutionally amended by 
the legislature. State v. Gibbons, 203 
P. 390, 118 Wash. 171. See State v. 
McFee, 209 P. 683, 121 Wash. 425. 
(2) An amendment passed three years 
after the adoption of a statute under 
the clause above set out is valid. 
ae v. Miller, 209 P. 9, 121 Wash. 


35. Peo. v. Wood, 264 P, 298, 88 Cal. 
App. 621. 


be State v. Becker, (Mo.) 240 S.W. 


[a] If the rule were otherwise, it 
was said, the legislature could amend 
a measure which is not a law and may 
never become one. State v. Becker, 
(Mo.) 240 S.W. 229, 232 (where it 
was further said in support of the 
rule: ‘Let us see, however, what 
would be the practical result of such 
a construction. The Legislature pass- 
es a bill which is referred by the peo- 
ple. The session adjourns. Soon 
thereafter an extra session is con- 
vened, ard the Governor by a special 
message calls the Legislature’s at- 
tention to the referred measure and 
suggests its repeal and the enactment 
of a law in lieu thereof. The Legis- 
lature, in compliance with this sug- 
gestion, pursues the formalities nec- 
essary to the enactment of the law, 
which aside from the arrangement of 


tutional referendum may be submitted.*” — 
a constitutional provision expressly prohibiting the 
legislature from amending or repealing measures en- 
acted by a vote of the people, such laws as derive 
their authority from a_referendum vote cannot be 
repealed or altered by the legislature,** but such 
laws as supersede an initiated measure by having 
been adopted prior to such an amendment may be 
modified, amended, or repealed at the will of the 
The legislature may reénact proce- 
dure for the collection of taxes which have accrued 
under an act after it was passed by the legislature 
and before it was repealed by an initiative act.*° 


[§ 306] 2. Power of People. 
been held that the people could amend an act in- 


[§§ 305-306 


Although it has 


its subject-matter is the same as the 
one referred. The effect of this 
course is to ignore or to attempt to 
hold for naught the action of the peo- 
ple in referring the measure. The fu- 
tility of this effort is rendered man- 
ifest when we consider’the nature of 
the right invoked; constitutional in 
its character and free from sugges- 
tions of formal errors in its applica- 
tion, it is, as we have stated, immune 
from obstructive interference from 
any source until the purpose for 
which it is exercised has been con- 
summated. That consummation is 
reached when the measure has been 
adopted or rejected at the polls’’). 


{[b] Thus an act passed by the 
legislative assembly repealing a stat- 
ute in force, when suspended under 
the referendum provision of the con- 
stitution, was not subject to legisla- 
tive interference until it had been vot- 
ed on by the people; and as a conse- 
quence of the repeal of the same, an 
act passed in an extra session of the 
legislature and its attempted passage 
was unauthorized and of no effect. 
State v. Becker, (Mo.) 240 S.W. 229. 


Suspension of legislative act by ref- 
erendum see supra § 301. 


37. State v. Whisman, Me N.W. 
707, 36 S.D. 260, L.R.A.1917B [error 
dism 36 S.Ct. 449, 241 U.S. 6438, 60 
L.Ed. 1218]. But see Kates v. Read- 
ing, 235 N.W. 881, 254 Mich. 158 (Pub. 
Acts [1929] No. 260, consolidating 
justices’ courts: in cities of over two 
hundred and fifty thousand inhabit- 
ants is not amendatory of local acts 
so as to require referendum under 
Const. art 5 § 30). 


38. Willard v. Hubbs, 248 P. 32, 30 
Ariz. 417 (Const. art 4 § 1 subd 6, as 
amended in 1914, prohibited legisla- 
ture from repealing or amending in- 
itiated or referred measures). 


39. Willard v. Hubbs, supra. 


[a] Thus Pen. Code (1913) § 6, 
Superseding initiated measure, Spe- 
cial Sess. L. (1912) ¢ 82, having. been 
enacted prior to Const. art 4 § 1 subd 
6, in 1914, prohibiting legislature from 
repealing or amending initiated or re- 
ferred measures, could be modified, 
amended, or repealed by the legisla- 
ture. Willard v. Hubbs, 248 P. 32, 30 
Ariz, 417, 


40. State v. Slusher, 248 P., 858, 
119 Or, 141. 


[a] Thus, when an initiative pe- 
tition was filed in the office of the sec- 
retary of state on July 38, 1924, and 
a general election held on Novy. 4, 1924, 
by which the electors repealed the In- 
come Tax Act, taxes due under the 
act could be collected. State v. Slush- 
er, 248 P. 358, 119 Or. 141. \ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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es 
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'37 S.E. 441, 112 Ga. 291; 


me \ 


gree. tir ae 


§§ 306-308] 


dependent of the legislature,tt it seems that the . 
general rule is that the amendatory power is re- 
served to the legislature,42 and a law enacted by 
the people cannot be repealed or amended by the 
people,** as the constitutional requirements express- 
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ment.?® 
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ly provide that the referendum shall apply only 
to acts passed by the legislature.** 
legislature cannot be amended by an affirmative 
vote at an election on a resolution for an amend- 


An act of the 


V. GENERAL, SPECIAL, PUBLIC, PRIVATE, AND LOCAL LAWS 


-[§ 307] A. Power To Enact in General. 
to constitutional limitations and prohibitions,** the 
legislature may enact special, private, or local 
laws,** even though the subject is already covered 
and general laws where local 
laws relating to the same subject exist.*® 
the constitution expressly forbids, the legislature 
may determine whether an enactment should extend 
to all of the citizens of the state or to a single 


by general law;4§ 


elass.°° 


41. Zilesch v. Polk County, 215 P. 
578, 107 Or. 659 (the legislature and 
the people, through initiative and ref- 
erendum, being coérdinate legislative 
bodies, either may independently 
amend an act passed by the other). 


42. Generally see supra § 305. 


43. Tesoriere v. Washoe County 
Second Judicial Dist. Ct., 258 P. 291, 
50 Nev. 302. 


44 Tesoriere v. Washoe County 
Second Judicial Dist. Ct., supra. 


{a]. Thus People’s Act (St. [1923] 
ec 214), having respect to residential 
requirements for divorce, enacted by 
the people in conformity with Const. 
art 19, § 3, cannot be amended or re- 
pealed by a direct vote of the people 
as provided in § 2, in view of express 
provisions of the initiative and refer- 
endum amendments of the constitu- 
tion that the referendum shall apply 
only to measures passed by the leg- 
islature. Tesoriere v. Washoe Coun- 
ty Second Judicial Dist. Ct., 258 P. 
291, 50 Nev. 302. 


45. Oystermen’s Dock Co. v. Down- 
ing, 241 N.Y.S. 675, 137 Misc. 376. 


[a] Thus it was held upon an af- 
firmative vote at a general election: 
“ ‘Resolved that the law passed April 
10, 1920 (chap. 157 of the Laws of 
1920), be amended to read that no 
town lands shall be leased by the 
Town Board of Oyster Bay Township 
without a vote of the people at a 
general or special election.’ It can 
hardly be said that an act of the state 
Legislature can be amended by an af- 
firmative vote on the resolution quot- 
ed.” Oystermen’s Dock Co, v. Down- 
ing, 241 N.Y.S. 675, 676, 137 Misc. 376. 


46. See infra §§ 311-314. 


47. Ala.—Denson v. Alabama Fuel 
& Iron Co., 73 So. 525, 198 Ala. 383; 
Sisk v. Cargile, 35 So. 114, 138 Ala. 
164; Davis v. State, 68 Ala, 58, 44 
Am.R, 128. 


Ark.—Henderson v. Dearing, 117 
S.W. 1066, 89 Ark. 598. 


Cal.—Ex p. Culver, 257 P. 876, 84 
Cal.App. 295. 


Ga.—Lee County Dispensary Comrs. 
vy. Hooper, 56 S.B. 997, 128 Ga. 99; 
Roberts v. State, 40 S.E. 750, 114 Ga. 
541; Haneock v. State, 40 S.E. BT; 
114 Ga. 439; Hawkinsville, etc, R. 
Co. v. Waycross Air-Line R. Co., 39 
S.E. 844, 114 Ga. 239; Smith v. State, 
nah arene 
lina, ete., R. Co, v. Augusta Cotton, 
etc., Co., 30 S.B. 891, 105 Ga. 486; 
Augusta Nat. Bank v. Augusta Cotton, 


, 


[By S. Boyp Daruine] 


Subject 


So, unless 


[§ 308] B. Constitutional Authorization, Require- 
ments, and Prehibitions—1. In General. 
stitutions of the various states frequently contain 
provisions restricting or prohibiting the enactment 
of special, local. 
stitutional prohibition or restriction is construed as 
not being retroactive in its operation,°” the validity 
of statutes enacted before the constitution goes into 
effect is not affected thereby,®? and an amendment 


The con- 


or private laws.51 Where the con- 


of the statute, even though made after the consti- 


ete. Co, (s0n SE. 1888, 104) Gar 403; 
Hep imi v. Bowles, 25 S.E. 270, 99 Ga. 


Ill.— Kennedy v. McGovern, 92 N.E. 
942, 246 Ill. 497; Sayles v. Christie, 58 
N.E. 480, 187 Ill. 420; Peo. v. Harper, 
ea IW Ks Sade 


Kan.—Rambo vy. Larrabee, 73 P. 915, 
67 Kan. 634. 


Ky.—Com. v. Thomas, 131 S.W. 797, 
140 Ky. 789. 


Md.—Grossfeld v. Baughman, 129 
A. 370, 148 Md. 330; Ruehl v. State, 
100 A. 75, 130 Md. 188. : 


Mich.—Messenger  v. 
N.W. 499, 106 Mich. 654. 


Mo.—State ex inf. Barker v. South- 
ern, 177 S.W. 640, 265 Mo. 275. 


N.Y.—Huber v. Peo., 49 N.Y. 132, 44 
How.Pr. 375; Peo. ex rel. Lasher v. 
City of New York, 118 N.Y.S. 742, 134 
App.Div. 75 [aff sub nom. Peo. ex rel. 
Burhams v. New York, 92 N.E. 18, 
198 N.Y. 489]; Peo. v. Justice, 147 
N.Y.S. 257. 

N.C.—State v. Blake, 72 S.E. 1080, 
157 N.C. 608. 

Ohio.—State v. Covington, 29 Ohio 
St. 102; State v. Wright, 9 OhioN.P. 
N:S. 321. 

Okl.—Chickasha Cotton Oil Co. v. 
Lamb & Tyner, 114 P. 333, 28 Okl. 
275." 

Or.—McMahan v. Olcott, 133 P. 836, 
65 Or. 537. 

Pa.—Nolan v. Jones, 106 A. 235, 263 


Teagan, 64 


Pa. 124 [aff 67 Pa.Super. 430]; Tosh 
v. Schlottman, 2 Pa-Dist.&Co. 256; 
Strine v. Foltz, 1 Pa.Co. 490; Mor- 


rison v. Bachert, 1 Pa.Co. 153. 


S.cC.—Sirrine v. State, 128 S.E. 172, 
132) Stee Zak: 


Tex.—Orr v. Rhine, 45 Tex. 345. 


[a] Repeal of constitutional pro- 
hibition against special or local laws 
in a particular case by a constitution- 
al provision subsequently passed re- 
vives the power of the legislature to 
pass special or local laws in the par- 
ticular case. Stoppenback v. Multno- 
mah County, 142 P. 832, 71 Or. 493. 


[b] Private act of legislature is 
in nature of assurance at common 
law, and must depend on the consent 
of persons in esse whose property is 
to be affected by it, so that an act 
legitimating a bastard without nam- 
ing the person as his father is inop- 
erative, Lee v. Shankle, 51 N.C. 313. 


48. Dudley v. Birmingham, R., 
ete. 'Coy! 36. -So.5 100; L3 9st Alas iab as 
Montezuma v. Minor, 70 Ga. 191, 193; 
Miller v. Wicomico County, 69 A. 118, 
107 Md. 438; Herbert v. Baltimore 
County, 55 A. 376, 97 Md. 639; Ham- 
ilton v. Carroll, 33 A. 648, 82 Md. 326; 
Revell v. Annapolis, 31 A. 695, 81 Md. 
1; O’Brian v. Baltimore County, 51 
Md. 15; Pumphrey v. Baltimore, 47 
Md. 145, 28 Am.R. 446; State v. Wil- 
cox, 45 Mo. 458. 


[a] Abatement of nuisances.—A 
general law abating certain nuisanc- 
es does not deprive the legislature 
from conferring a similar power on 
towns-as to nuisances within their 
Piatt Montezuma v. Minor, 70 Ga. 


49. Ga.—Mattox v. Knox, 23 S.E. 
307, 96 Ga. 403. 


Minn.—State v. Sullivan, 64 N.W. 
813, 62 Minn. 283. 

Mo.—State v. Fiala, 47 Mo. 310. 
‘ere re Ruan St., 24 WkKlyN.C. | 

Tenn.—Peters v. State, 36 S.W. 399, 
96 Tenn. 682, 33 L.R.A. 114. 


50. Carozza v.. Federal Finance, 
Ote., Cos, L3PL AG 13325004 9y Mads 2235543 
ASR le 


Equal protection of laws and class 
ne area see Constitutional Law §§ 


51. Constitutional 
and restrictions as to: 


Enactment where general laws may be 
eke applicable see infra § 312— 


requirements 


Expression of subject of local law in 

_ title see infra § 375. . 

Notice of intention to enact see su- 
pra §§ 27-35. 

Publication of: 
Enactment see supra §§ 136-144. 
Proposed bill see supra § 32. 

Special, private, or local laws as to 
particular subjects see infra §§ 
327-369. 

Uniform operation of laws of general 
nature see infra §§ 309, 310, 321. 


52. See infra § 311. 


53. Ex p. Burke,,,.59 Cal... :6, -:43 
Am.R. 231; Hardeman v. Reynolds, 101 
S.E. 804, 149 Ga. 660; Augusta Na- 
tional Bank v. Augusta Cotton, ete., 
Co., 30 S.E. 888, 104 Ga. 403; Hanly v. 
Sims, 93 N.E. 228, $4 N.E. 401, 175 
Ind. 345. 
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tutional provisions are in force, is regarded as part 
of the original statute and not subject to the con- 
stitutional prohibition or restriction, provided it 
does not otherwise contravene the constitutional 
purpose;°* nor is the validity of the statute affected 
even where the constitutional prohibition or restric- 
tion was in existence at the time of the enactment, 
if the power of the legislature to enact the statute. 
was within the terms of a constitutional exception 
thereto,®> or of a separate constitutional provision 
expressly authorizing legislation on the subject, hav- 
ing the effect of a constitutional exception in the 
prohibiting clauge;°® but an express constitutional 
authorization to make special laws on a particular 
subject, while it exempts from the operation of the 
constitutional prohibition all statutory provisions 
which would be legitimately embraced in the bill 
if the prohibition was not a part of the constitu- 
tion,®* will not be extended to exempt from the 


54. Gaslight Co. of City of New 
Brunswick v. Borough of South River. 
77 A, 473, 17 N. J.B. 487. 

55. Fenner v. Board of Com’rs of 
Red River, Atchafalaya and Bayou 
Beeuf Levee Dist., 68 So. 953, 137 La. 
557. 


56. Fenner v. Board of Com’rs 


of Red River, Atchafalaya and Bayou™ 


Beeuf Levee Dist., supra; Sassinot’s 
Estate v. Demourelle, 1 La.App. 160; 
Dallas v. Western Electric Co., 18 
S.W. 552, 83 Tex. 243; Smith v. Gray- 
son County, 44 S.W. 921, 18 Tex.Civ. 
App. 153; Texas Savings, etc., Assoc. 
v. Pierre, 81 S.W. 426, 10 Tex.Civ.App. 
453; Portsmouth v. Weiss, 133 S.E. 
781, 145 Va. 94. 


57. Dallas vy. Western Hlectric Co., 
18 S.W.5 552, 83. Tex. 243;:. Harris 
County v. Crooker, (Tex.Civ.App.) 224 
S.W. 792 [aff 248 S.W. 652, 112 Tex. 
450]; Smith v. Grayson County, 44 
S.W. 921, 18 Tex.Civ.App. 153; Texas 
Savings, etc., Assoc. v. Pierre, 31 S.W. 
426, 10 Tex.Civ.App. 453. 


58. Altgelt v. Gutzeit, 201 S.W. 
400, 109 Tex. 128 [rev (Civ.App.) 187 
S.W. 220]. 


59. Ex p. Makings, 247 P. 923, 78 
Cal.App. 58; Peters v. State, 36 S.W. 
399, 96 Tenn. 682, 33 L.R.A, 114. 


60. Vincent v. State, (Tex.Commn. 
App.) 235 S.W. 1084 [aff (Civ.App.) 
217 S.W. 402]. 


61. See constitutional provisions. 


62. What constitutes law of gener- 
al nature see infra § 321. 


63. U.S.—San Francisco Bd, of Ed- 
ucation vy. Alliance Assur. Co., 159 F. 
Ee naa aa v. Pennsylvania Co., 71 

Boy ee 


Cal.—Mordecai v. Bd. of Supervisors 
of Madera County, 192 P. 40, 183 Cal. 
434; Ex p. Sohncke, 82 P. 956, 148 Cal. 
262, 113 Am.S.R. 236, 2 L.R.A.N.S. 
813; Beveridge v. Lewis, 67 P. 1040, 
20 PP. 1083, 137 Cal.: 619, 92: Am.S.R. 
188, 59 L.R.A. 581; Wigmore v. Buell, 
54 P. 600, 122 Cal. 144; Hellman v. 
Shoulters, 44 P. 915, 45 P. 1057, 114 
Cal. 136; Bruch v. Colombet, 38 P. 45, 
104 Cal. 347; Quale vy. Moon, 48 Cal. 
478; Watson vy. Greely, 227 P. 664, 67 
Cal.App. 328. 


Ga.—Futrell v. George, 69 S.E. 182, 
135 Ga. 265; Lorentz v. Alexander, 13 
S.E. 632, 87 Ga. 444; Burks v. Morgan, 
10 S.B. 1096, 84 Ga. 627. 


Ind.—State v. Wiggam, 
684, 187 Ind. 159. 


118 N.E. 


STATUTES 


Iowa.—Cedar Rapids Water Co. v. 
Cedar Rapids, 91 N.W. 1081, 118 lowa 
234 [error dism 26 S.Ct. 747, 199 U.S. 
600, 50 L.Ed. 827]; Cedar Rapids Wa- 
ter Co. v. Cedar Rapids, 90 N.W. 746, 
117 Iowa 250; State v. Des Moines, 65 
N.W. 818, 96 Iowa 521, 59 Am.S.R. 
381, 31 L.R.A. 186. 


Kan.—Rambo vy. 
915, 67 Kan. 634. 


N.D.—State v. Kiefer, 129 N.W. 925, 
21 N.D. 69. 


Ohio.—Sylvania Busses v. City of 
Toledo, 160 N.E. 674, 118 OhioSt. 187; 
Hixson v. Burson, 43 N.E. 1000, 54 Ohio 
St. 470; State v. Ferris, 41 N.E. 579, 
53 OhioSt. 314, 30 L.R.A. 218; State 
v. Bargus, 41 N.E. 245, 53 OhioSt. 94, 
53 Am.S.R. 628; State v. Shearer, 20 
N.E. 335, 46 OhioSt. 275 [overr State 
v. Powers, 38 OhioSt. 54]; Kelley v. 
State, 6 OhioSt. 269; Gruber v. Os- 
born, 26 OhioCir.Ct.N.S. 78; State v. 
Withrow, 11 OhioCir.Ct.N.S. | 569; 
State v. Sherill, 27 OhioN.P.N.S. 31; 
re. v. Mt. Vernon, 4 OhioN.P.N.S. 


Pa.—Com. v. Middleton, 60 A. 297, 
210 Pa. 582. 


Utah.—State v. Holtgreve, 200 P. 
894, 58 Utah 563, 26 A.L.R. 696. 


Wyo.—In re Boulter, 40 P. 520, 5 
Wyo. 329. 


[a] “The uniform operation re- 
quired by this provision does not 
mean universal operation. A general 
law may be constitutional and yet 
operate in fact only upon a very lim- 
ited number of persons or things, or 
within a limited territory. But, so 
far as it is operative, its burdens and 
its benefits must bear alike upon all 
persons and things upon which it does 
operate.” Northern Pac. R. Co. v. 
Barnes, 51 N.W. 386, 2 N.D. 310, 341. 


64. U.S.—Chicago, etce., R. Co. v. 
Cutts, 94 U.S. 155, 24 Ld. 94° San 
Francisco Bd. of Education v. Alliance 
Assur. Co., 159 F. 994. 


Ala.—State ex rel. Covington vy. 
Thompson, 388 So. 679, 683, 142 Ala. 98 
[cit State. v. Nelson, 39: N.E. 22, 52 
OhioSt. 88, 26 L.R.A. 817, 319]. 


Ark.—Leep v. St. Louis, etc., R. Co., 
25 S.W. 75, 58 Ark, 407, 41 Am.S.R. 
109, 23 L.R.A. 264 [error dism 15 S.Ct: 
1042, 159 U.S. 267, 40 L.Ed. 142]; Dow 
v. Beidelman, 5 S.W..297, 49 Ark. 325; 
Little Rock, etc., R. Co. v. Haniford, 
5 S.W. 294, 49 Ark, 291. 


Cal.—Superior Wheeler Cake Cor- 
poration v. Superior Court of Cali- 


Larrabee, 73 P. 


[§§ 308-309 


operation of the constitutional prohibition special 
legislation on matters not germane to such subject.°* 
Where the constitution in express terms grants pow- 
er to the legislature to enact special laws on a par- 
ticular subject, the validity of a special law on such. 
subject rests upon the express constitutional grant 
rather than upon the power of the legislature in the 
absence of constitutional prohibition.°? 
press authorization by constitution to make special 
laws on particular subjects, constituting an excep- 
tion to the general prohibiting clause, is lost when 
superseded by a constitutional provision in effect. 
repealing the authority to enact such law.*° 


[§ 309] 2. Uniformity of Operation of General 
Laws—a. In General. When the constitution so pro-. 
vides*! a law of a general nature®? must have a un- 
iform operation,®* which requirement is satisfied if 
the statute applies uniformly within a class of per- 
sons based on a reasonable distinction,®* or objects. 


The ex- 


fornia, in and for Los Angeles Coun-. 
ty, 264 P. 488, 203 Cal. 334; Ex p. 
Burke, 116 P. 755, 160 Cal. 300; Peo. 
v. Finley, 94 P. 248, 153 Cal. 59 [aff 
32 S.Ct. 13, 222 U.S. 28, 56 L.Ed. 75]; 
In re Spencer, 86 P. 896, 149 Cal. 396, 
117 7Am.SRe vist eAnn-Gass ashoa: 
French v. Davidson, 77 P. 663, 143 Cal. 
658; Napa State Hospital v. Yuba, 
County, 71 P. 450, 138 Cal. 378; Jack- 
son v. Baehr, 71 P. 167, 138 Cal. 266; 
Vernon School Dist. v. Los Angeles. 
Bd. of Education, 58 P. 175, 125 Cal. 
593; Peo. v. Lodi High School Dist., 
57 P. 660, 124 Cal. 694; Peo. v. Hen- 
shaw, 18 P. 413, 76 Cal. 436; Brooks 
v. Hyde, 37 Cal. 366, 375 [cit Bour- 
land v. Hildreth, 26 Cal. 162; Freneh 
v. Teschemaker, 24 Cal. 544]; Peo. 
v. Coleman, 4 Cal. 46, 60 Am.D. 581; 
Pacific Coast Dairy v. Police Court of 
City and County of San Francisco, 
(App.) 298 P. 164; Fawcett v. Ball, 251 
P. 679, 80 Cal.App. 131; Van Camp Sea 
Food Co. v. Newbert, 244 P. 946, 76 
Cal.App. 445; Ex p. West, 243 P. 55, 
75 Cal.App. 591; Gregory v. Hecke, 
238 P. 787, 73 Cal.App: 268% Mart <v: 
Industrial Accident Commission of 
California, 235 P. 748, 71 Cal.App. 542; 
Ex p. Brady, 224 P. 252, 65 Cal.App. 
3845; Moore v. Indian Spring Channel 
Gold Mining Co., 174 P. 378, 37 Cal. 
App. 370; Sacramento v. Swanston, 
155 P. 101, 29 Cal.App. 212. 


Colo.—In re Hight-Hour Bill, 39 P. 
328, 21 Colo. 29; Robertson v. Peo., 
38 P. 326, 20 Colo. 279. 


Fla.—State v. Daniel, 99 So. 804, 87 
Fla. 270; Jacksonville, ete., R. Co. v. 
Prior, 15 So. 760, 84 Fla. 271. 


Ga.—Badger v. State, 114 S.E. 635, 
154 Ga. 443; Sister Felicitas v. Hart- 
ridge, 98 S.E. 538, 148 Ga. 832; South 
Georgia Mercantile Co. v. Lance, 85 
S.E. 749, 143 Ga. 530; King v. State, 
71 S.E. 1093, 136 Ga. 709; Southern 
R. Co. v. State, 54 S.E. 160,'125 Ga, 
287, 114 Am.S.R. 203; Crovatt v. Ma- 
son, 28 S.E. 891, 893, 101 Ga. 246; 
ae v. Oatts, 18 S.E. 1007, 92 Ga, 


Idaho.—Chambers y. McCollum, 272 
P. 707, 47 Idaho 74. 


Ill—Greene vy. L. Fish Furniture 
Cos, LIT N.BY 725.0272 TH 146k" Peo, 
v. ‘Nellis; «94 NE, 165) 249) TILLY 12% 
Douglas v. Peo., 80 N.E. 341, 225 Il. 
ed 116 Am.S.R. 162, 8 L.R.A.N.S. 


Ind.—Pennsylvania Co, v. State, 41 
N.E. 937, 142 Ind. 428. ; 


Iowa.—Midwest Mut. Ins. Ass’n vy. 
De Hoet, 222 N.W. 548, 208 Iowa 49; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 309] 


of a natural class,*® and operating the same on all 
parts of the state under the same circumstances.®® 
On the other hand, if a classification is arbitrary 
and without a fair basis in the subject and opera- 


Clear Lake Co-op. Live Stock Ship- 
pers’ Ass’n v. Weir, 206 N.W. 297, 
200 Iowa, 1293; State v. Fairmont 
Creamery’ Co. of Nebraska, 133 N.W. 
895, 153 Iowa 702, 42 L.R.A.N.S. 821: 
Brown v. Powers, 125 N.W. 833, 146 
iowa 729; State v. Sargent, 124 N.W. 
339, 145 Iowa 298, 27 L.R.A.N.S. Maes. 
139 Am.S.R. 439; Coggeshall v. Des 
Moines, 117 N.W. 309, 138 Iowa 730, 
128 Am.S.R. 221; Mier v. Phillips 
Fuel Co., 107 N.W. 621, 130 Iowa 570; 
Morris v. Stout, 78 N.W. 843, 110 
Iowa 659, 50 L.R.A. 97; Iowa Eclectic 
Medical College Assoc. v. Schrader, 
55 N.W. 24, 87 Towa 659, 20 L.R.A. 
355; State v. Gouss, 51 N.W. 1147, 
85 Iowa 21; Missouri, ete., R., etc., 
Co. v. Harrison County, 37 N.W. 372, 
74 Iowa 283; McAunich v. Mississippi, 


ete., R. Co., 20 Iowa 338. 
Kan.—McBride v. Reitz, 19 Kan. 
123; State v. Haun, 54 P. 130, 7 Kan. 


App. 509. 


La.—Festervand v. Laster, 130 So. 
634, 15 La.App. 159. 


Miss.—State v. Speakes, 109 So. 129, 
144 Miss. 125. 


Neb.—Allen v. Kennard, 116 N.W. 
63, 81 Neb. 289; State v. Berka, 30 
N.W. 267, 20 Neb. 375. 


N.J.—State v. Bergen Neck R. Co., 
20 A. 762, 53 N.J.Law 108. 


N.D.—Vermont L. & T. Co. v. Whit- 
hed, 49 N.W. 318, 2 N.D. 82. 


Ohio.—State v. Sherman, 135 N.E. 
625, 104 OhioSt. 317; State v. Felton, 
84 N.E. 85, 77 OhioSt. 554, 12 Ann.Cas, 
65; Cramer v. Southern Ohio L. & T. 
Co., 74 N.E. 200, 72 OhioSt. 395, 69 L. 
R.A. 415; Hixson v. Burson, 43 N.E. 
1000, 54 OhioSt. 470; State v. Bargus, 
41 N.E. 245, 247, 53 OhioSt. 94, 53 
Am.S.R. 628; State v. Nelson, 39 N.E. 
22. 52. \OhioSt.. «88, 26 LRA. 3875 
State v. Portsmouth, ete., Turnpike 
R. Co., 37 OhioSt. 481; Rice v. State, 
14 OhioApp. 9; Geiger v. State, 25 
OnioCir.Ct. 742: State v. Oviatt, 4 
OhioN.P.N.S. 481. 


a inston v. Moore, 91 A. 520, 
244 Pa. 447; De Armond y. Haviland, 
28 Pa.Dist. 830; Alexander v. Porter, 
23 Pa.Dist. 459; Com. v. Alden Coal 
Co., 43 Pa.Co. 367. 


‘rex.—Texas Southern R. Co. v. 
Harle,- 105. S.W. 1407, :101_ Tex: 170; 
Austin Rapid Transit R. Co. v. 
Groethe, (Civ.App.) 31 S.W. 197 [aff 
81 S.W. 196, 88 Tex. 262]. 


Wis.—Milwaukee County v. Isen- 
ring, 85 N.W. 131, 109 Was aio, Oey dunk, 
A. 635. 


65. v. Dawson, 292 P. 
267, 210 Cal. 366; Reclamation Dist. 
No. 1500 v. Riley, 218 P. 762, 192 Cal. 
147; In re Watkinson, 217 P. 1073, 191 
Cal. 591 [aff 45 S.Ct. 424, 2680 Selous, 
69 L.Ed. 884, 44 A.L.R. 1454]; Selow- 
sky v. Napa "County Super. Ct., ae 
652, 180 Cal. 404; Ex p. King, 106 P. 
578, 157 Cal. 161; Clute v. Turner, 106 
ie 340, on Cal: 13; Ex p. Martin, 106 
Py 235, 157 Cal. 51,26 L.R.A.N.S. 242; 
Deyoe vy. Mendocino County Super. Ct., 
74 P. 28, 140 Cal. 476, 98 Am.S.R. 73; 
Ex p. Clancy, 27 P. 411, 90 Cal. 553; 
Ex p. Lake, 265 P. 325, 89 Cal. App. 
390; Ex p. West, 243 P. Da Elon: 
App. SIL Se Bae AD. Northcott, pear rey) ae 
458, 71 Cal.App. 281; Ex p. Brady, 
224. P52, 65 Cal. App. 345; Foucht 
Niele BE COb Fy 208 P. 362, 57 Cal.App. 685; 
Ex p. Elam, 91 P. Sil, 6 Cal.App. 233. 
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STATUTES 


meaning of the 


Ga.—Vance v. State, 
128 Ga. 661. 


Ill.— Peo. v. Vickroy, 107 N.E. 638, 
266 Ill. 384. 


Iowa.—Primghar State Bank vy. 
Rerick, 64 N.W. 801, 96 Iowa 238. 


Kan.—Cole v. Dorr, 101 P. 1016, 80 
Kan, 251, 22 L.R.A.N.S. 534. 


Mo.—Ensworth y. Albin, 46 Mo. 450. 


N.J.—New Jersey Cent. R. Co. v. 
Baird, 69 A. 239, 75 N.J.Law 771 [mod 
67 A. 672, 686, 15 N.J.Law 120]. 


Ohio.—Wallace v. Leiter, 81 N.E. 
187, 76 OhioSt. 185; Adler v. Whit- 
beck, 9 N.E. 672, 44 OhioSt. 539; State 
Vv. Powers, 38 ‘OhioSt. 54; State v. 
Franklin County, 35 OhioSt. 458; Cin- 
cinnati v. Steinkamp, 9 OhioCir.Ct. 
178, 6 OhioCir.Dec. 85 [aff 43 N.E. 
490, 54 OhioSt. 284]. 


evan rae v. Porter, 42 Pa.Co. 


57 S.E. 889, 


[a] Classification.—It is compe- 
tent for the legislature to classify ob- 
jects of legislation, and, if the classi- 
fication is reasonable and not arbi- 
trary, it is a legitimate exercise of 
legislative power. Brooks vy. Hyde, 
37 Cal. 366. 


66. U.S.—Rathbone Vv. Kiowa 
County, ‘73 F.-395 frev 88°F: 125, 27 
CCAS ATT. 


Cal.—Ex p. King, 
Cal. 161; Peo. v. Sacramento Drain- 
age Dist., 103° P1207, 4155 Cals 373; 
Hxepi Sohncke, 148 ‘Cal. 262,82 P. 956, 
959, 113 Am.S.R. 236, 2 G.R.A.N.S. 8138, 
7 Ann.Cas. 475; Ex p. Zhizhuzza, 81 P. 
955,'147 Cal. 328; Wigmore vy. Buell, 
54 P. 600, 122 Cal. 144; Hellman v. 
Shoulters, 44 P. 915, 918, 114 Cal. 136; 
Brooks v. Hyde, 37 Cal. 366; Addison 
v. Saulnier, 19 Cal. 82; Peo. v. Twelfth 
Dist. Judge, 17 Cal. 547, 554; Peo. v. 
Coleman, 4 Cal. 46, 55, 60 Am.D. 581; 
Ex p. Lake, 265 P. 325, 89 Cal.App. 
390; Old Homestead Bakery v. Marsh, 
2420 PA 7495 75 Cal.App. 247% 7 Hes “p: 
Murphy, 97 P. 199, 8 Cal.App. 440. 


Ga.—Cooper v. Rollins, 110 S.E. 726; 
Futrell v. George, 69 S.E. 182, 135 Ga. 
265; Binns’ v. Ficklen, 60 S.H. 1051, 
130 Ga. 377; McGinnis v. Ragsdale, 
42 S.H. 492, 116 Ga. 245; Benning v. 
Smith, 33) 3S,6..5823)).108.) Gas w2595 
Sy Wiese v. Jones, 11 S.E. 1018, 84 Ga. 
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Idaho.—Big "Wood Canal Co. v. 
Chapman, 263 P. 45, 45 Idaho 380. 


Ill.—Peo. v. Cobb, 174 N.E. 885, 343 
Ill. 78; Berry v. Chicago, 151 N.E. 581, 
$20 Ml, 53632 Reo. vy; Stitt. 117 NE 
784, 280 Ill. 553; Peo, v. Vickroy, 107 
N.E. 638, 266 Ill. 384; Chicago oe 
nal ‘Transfer Rz.Co: vs Greer, 79 N, 

46, 223 111. 104, 114 Am.S.R. 313% Arms 
Vie "Ayer, 61 N.E. 851, 855, 192 Ill. 601, 
85 Am.S.R. 357, 58 T,R. Aw 277. 


Ind.—Hirth-Krause Co. v. Cohen, 97 
N.E. 1, 177 Ind. 1, Ann.Cas.1914C 708; 
Indianapolis Traction, etc., Co, v. Kin- 
ney, 85 N.E. 954, 956, 171 ‘Ind. 612, 23 
L.R.A.N.S. 711; 'D. H. Davis Coal Co. 
v. Polland, 62 'N.E. 492, 496, 158 Ind. 
607, 92 Am.S.R. oo Sherlock v. All- 
ing, 44 Ind, 184 [aft 93 U.S. 99, 23 L. 
Ed. 819}; Groesch v. State, 42 Ind. 
547. 


Iowa.—Midwest Mut. Ins. Assoc. v. 
De Hoet, 222 N.W. 548, 208 Iowa 49; 
Ingraham v. Merchants’ Nat. Bank, 
132 N.W. 869, 870, 153 Iowa 408; 
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tion of the legislation, it cannot be permitted to 
affect the rule requiring uniformity of operation.®* 
The uniform operation of the statute within the 


constitutional requirement is not 


Eckerson v. Des Moines, 115 N.W. 
177, 187 Iowa 452; State v. Standley, 
40 N.W. 815, 76 Iowa 215; Haskel v. 


Burlington, 30 Iowa 232; McAunich v. , 
Mississippi, etc., R. Co., 20 Iowa 338, 
342; McCormick v. Rusch, 15 Iowa 
127, 129, 88 Am.D. 401. 


Kan.—Chaput v. Demars, 243 P. 311, 
244 P. 1042, 120 Kan. 273, 612; State 
Ws; Clime}137)(P..932,° 91) Kan. 406% 50 
L.R.A.N.S, 991; State v. Butler Coun- 
ty, 94 P. 1004, 77 Kan. 527; Belleville 
v. Wells, 88 P. 47, 74 Kan. 823; Park- 
er-Washington Co. v. Kansas City, 85 
P. 781, 73 Kan. 722; Rambo v. Lar- 
rabee, 73 P. 915, 67 Kan. 634; Hich- 
holtz v. Martin, 36 P. 1064, 53 Kan. 
486; Koester v. Atchison County, 24 
P. 65, 44 Kan. 141; Norton County v. 
Shoemaker, 27 Kan. 77; Leavenworth 
epee vy. Miller, 7 Kan. 479, 12 Am.R. 

25, 


Minn.—Stees v. Bergmeier, 98 N.W. 
648, 91 Minn. 513. 


Mo.—State v. Speed, 81 S.W. 1260,. 
183 Mo. 186; State v. Hill, 47 S.W.. 
798, 147 Mo. 68. 


Neb.—Allen v. Kennard, 116 N.W.. 
63, 81 Neb. 289; Van Horn v. State, 64 
N.W. 365, 46 Neb. 62; State v. Berka,. 
30 N.W. 267, 20 Neb. 375. 


N.H.—State v. Griffin, 39 A. 260, 69 
N.H. 1, 76 Am.S.R. 139, 41 L.R.A. 177. 


NJ.—Loucks y. Bradshaw, 27 A. 
939, 56 N.J.Law 1; Doughty v. Conov— 
er, 42 N.J.Law 193. 


N.D.—Picton v. Cass County, 
N.W. 711, 138 N.D. 242. 


Ohio.—Saviers v. Smith, 128 N.E. 
269, 101 OhioSt. 132; Assur v. Cin-- 
cinnati, 102 N.E. 702, 88 OhioSt. 181; 
Wallace v. Leiter, 81 N.E. 187, 76 Ohio. 
St. 185; Gentsch v. State, 72 N.E. 900,. 
71 OhioSt. 151; Schumacher v. Me-- 
Callip, 69 N.E. 986, 6% OhioSt. 500; 
State v. Spellmire, 65 N.E. 619, 67 
OhioSt. 77; Hibbard v. State, 64 N.E. 
109, 65 OhioSt. 574,- 58 Ri Ay 3654; 
State v. Bloch, 62 N.E. 441, 65 OhioSt.. 
370; State v. ‘Brown, 54 N.E. 525, 60» 
OhioSt. 462; State v. Buckley, 54 N. 
E. 272, 60 OhioSt. 273; State v. Kendle,. 
39 N.E. 947, 52 OhioSt. 346; Kim- 
blewecz v. State, 36 N.E. 1072, 51 Ohio» 
St. 228; State v. Rafferty, 26 OhioCir.. 
Ct.N.S. 408. 


Okl.—Roberts v. Ledgerwood, 272 
P. 448, 134 Okl. 152; Sapulpa: v. Land,. 
223 P. 640, 101 Ok). 22, 35 A.L.R. 872; 
Anderson v. Ritterbusch, Sie. BOC 
1004, 22 Okl. 761. 


Pa.—Dane v. Coal Tp. Poor Direc-- 
tors, 19 Pa.Dist. 983; Meredith v. 
Lebanon Co., 1 Pa.Dist. 220; Com. v. 
frebs, 438 Pa.Co. 425: Com, v.. Alden 
Coal Co., 437 Pa.Co. 365; 


Utah.—State v. Standford, 66 P.. 
1061, 24 Utah 148. 


W.Va.—State v. Braxton County Ct., 
55 S.H. 382, 60 W.Va. 339 [error dism 
28 S.Ct. 275, 208 U.S. 192, 52 Liked. 
450]. 


100» 


Wyo.—State v. A. H. Read Co., 240: 
P. 208, 33 Wyo. 387. 


fa] Althougsh anthracite ceal is: 
found in only certain number of coun- 
ties, act is not local which operates in 
every county where coal is found. 
Com. v. Alden Coal Co., 43 Pa.Co. 353, 


67. State v. Shepard, 93.So0..667, 84. 
Fla. 206. 
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affected by the fact that the life of the statute is 
limited in time by its terms,°* or that the statute 
takes effect in different counties at different times ;*°® 
but a statute which, at the time of its enactment, 
does not operate uniformly throughout the state 
cannot be said to comply with the constitutional re- 
quirement because it may operate uniformly on the 
happening of some future contingency.‘® The test 
of uniformity of operation of a statute is what may 
be done as distinguished from what is being done 
thereunder,‘! who may be brought within its terms 
as well as who are already affected,’? but if the 
statute conforms to the constitutional requirement 
of uniformity of operation, it is valid, even though 
in practice it may result in some inequality.** <A 
constitutional proviso that nothing contained in the 
section requiring uniformity of operation in general 
laws shall prohibit the enactment of special provi- 
sions in general laws has reference to provisions 
which, while having a limited application, are not 
so inconsistent with the general scheme or purpose 
of the statute as to prevent substantial uniformity 
of operation throughout the state.** Where the 
constitution does not require uniformity of opera- 
tion, uniformity is not in itself a substantial re- 
quirement although it is a test of a general law as 
opposed to a local or special law.7* 


[§ 310] b. Subsequent Legislation Affecting Uni- 
formity. Where a law is of such a nature that un- 


STATUTES 
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der a constitutional requirement it must be uniform - 


in its operation,7¢ a subsequent statute, whether it 
is in terms independent of the original law’ or 
whether it operates by way of express amendment,’* 
suspension,*® or repeal,’® which destroys such uni- 
formity of operation cannot be upheld. 


[§ 311] 8. Prohibition of Special, Private, or Lo- 
cal Laws—a. In General. The constitutional pro- 
hibition against special and local laws is absolute 
in some states.81 Generally, however, the state 
constitutions prohibit special, private, or local laws, 
or require general laws, as to particular subjects 
which are specifically enumerated, followed by a 
prohibition in general terms of all special, private, 
cr local laws where a general law either is or may 
be applicable.s?. As to the enumerated subjects, the 
making of special or local laws is prohibited,** or 
the making of general laws is mandatory.** A pro- 
hibition of special or local laws does not apply to 
special or local laws enacted under express authority 
of other constitutional provisions,*® or to statutes 
declaratory ‘of existing law,*® or to laws enacted by 
the legislature in its exercise of the police power.°™ 
Whether it affects legislation in existence when the 
constitution becomes operative depends upon the 
constitutional provision and the construction that 
the court puts upon it, the prohibition being held to 
be retroactive in some cases,*® and not retroactive 
in others.’® A constitutional provision that no gen- 


68. Peo. v. Wright, 70 Ill. 388; 
Cincinnati St. R. Co. v. Horstman, 73 
N.E. 1075, 72 OhioSt. 93. 


69. Freman v. Marshall, 69 P. 986, 
137 Cal. 159; Peo. v. Henshaw, 18 P. 
ANF WOnCalii43 6.00% 


70. Stevens v. Nashwauk, 200 N.W. 
927, 161 Minn. 20. 


71. Salt Lake City v. Utah Light, 
_ ete., Co., 142 P. 1067, 45 Utah 50. 


72. State v. Archibold, 131 N.W. 
895, 146 Wis. 363. 


73. See infra § 318. 


74, State v. Burns, 52 S.E. 960, 73 
S.C. 194; State v. Queen, 40 S.B. 553, 
62 S.C. 247; Caroline Grocery Co. v. 
Burnet, 39 S.E. 381, 61 S.C. 205, 58 
L.R.A. 687; Nance v. Anderson Co., 39 
S.E. 5, 60 S.C. 501; Dean v. Spartan- 
Dunes Ooms ov ts. E0220, 0 98ko.O. PbO; 
State v. Higgins, 28 S.E. 15, 51 S.C. 51, 
38 L.R.A. 561. 


75. Commonwealth ex rel. Carson 
v. Heller, 67 A. 925, 219 Pa. 65. 


* 76. See supra § 309. 


77. Omnibus R. Co. v. Baldwin, 57 
‘Cal. 160. But see Peo. v. Judge 
Twelfth Dist., 17 Cal. 547 (holding 
that a special act changing the venue 
of a murder trial of a particular in- 
dividual was within the legislative 
power). 


[a] Exempting certain corpora- 
tions from operation of general laws. 
Ds ae ane R. Co. v. Baldwin, 57 Cal. 


[b] Particular county.—An act 
suspending a general law for the bene- 
fit of a particular county will not be 
upheld. Hunter v. Conner, 277 S.W. 
71, 152 Tenn. 258; State v. Stewart, 
247 S.W. 984, 147 Tenn. 375. 


78. Friend v. Levy, 80 N.E. 1036, 
76 OhioSt. 26. 


79. Darling v. Rodgers, 7 Kan. 592. 


[a] Particular counties.—An act 
providing that. particular counties 
shall be exempt from the provisions 
of the general fence law for a period 
of five years is invalid. Darling v. 
Rodgers, 7.Kan. 592. But see Sprague 
v. Fremont, etc., R. Co., 50 N.W. 617, 
6 Dak. 86 (supporting such an exemp- 
tion as a valid exercise of the police 
power). 


80. Friend v. Levy, 80 N.E. 1036, 
76 OhioSt. 26. 


[a] Exception in repealing statute. 
—Friend v. Levy, 80 N.E. 1036, 76 
OhioSt. 26. 


81. See cases infra this note. 


[a] In Arkansas (1) under Const. 
Amendm. (1926) No. 14 providing 
that ‘‘the General Assembly shall not 
pass any local or special act. This 
amendment shall not prohibit the re- 
peal of local or special acts,” the pro- 
hibition is held absolute. Webb v. 
Adams, 23 S.W.(2d) 617, 180 Ark. 7138. 
(2) _ For Arkansas cases prior to 
passing of Fourteenth Amendment 
see supra § 307. 


82. See constitutional provisions. 


83. Cal.—Devoe v. Mendocino 
County Super. Ct., 74 P. 28, 140 Cal. 
476, 98 Am.S.R, 73. 


Ga.—Lanford v. Alfriend, , 
688, 147 Ga. 799. sere 


Ind.—State v. Boice, 39 N.E. 64 
N.E. 113, 140 Ind. 506. se 


Miss.—Belzoni Drain. Commn. vy. 
Winn, 53 So. 778, 98 Miss. 359. 


N.J.—Wanser v. Hoos, 38 A. 449 
60 N.J.Law 482, 64 Am.S.R. 600; Van 
Riper v. Parsons, 40 N.J.Law 1. 


N.C.—Watts v. Lenoir, ete., Turnp. 
Co., 106 S.H. 497, 181 N.C. 129. bay 


Pa.—Meyers v. Moxham Coal Co. 
141 A. 643, 293 Pa, 7; Com. v. Heckert, 
7 Pa.Dist. 186; Clark’s Est., 7 Pa.Dist. 
9, 20 Pa.Co. 489; In re Annexation, 5 


Pa.Dist. 726; Gardiner v. Chester, 2 
Pa.Dist. 162; Jodoin v. Ball, 43 Pa. 
Cow 555; In re Taxes, 32 Pa.Co,.1135 
Evans v. Witmer, 2 Pa.Co. 612. 


Sc fyni geras} cases see infra §§ 327— 


84 State ex rel. v. Hamilton, 279 
S.W. 33, 312 Mo. 157. 


85. Kan.—State v. Lawrence, 100 
P. 485, 79 Kan. 234. 


La.—Abry v. Reynes, 
(Orleans) 140. 


Mo.—State v. Buckner, 272 S.W. 940, 
308 Mo. 390. ; 


Okl.—Atchison, etc., R. Co. v. State, 
267 P. 258, 130 Okl. 2638. 


Tex.—Dallas v. Western Electric 
Co., 18 S.W. 552, 83 Tex. 243;. Powell 
Vv. Charco Independent School Dist., 
(Civ.App.) 203 S.W. 1178; Smith v. 
Grayson County, 44 S.W. 921, 18 Tex. 
Civ.App. 153; McGee y. State, 194 
S.W. 951, 81 Tex.Cr. 210. 


86. Napa State Hospital vy. Yuba 
County, 71 P. 450, 138 Cal. 378; Shep- 
pard v. Edison, 132 S.E. 218, 161 Ga. 
807; Cook v. Equitable Bldg., etc., 
Assoc., 30 S.E. 911, 104 Ga. 814. 


_87._ Union Dry Goods Co. v. Geor- 
gia Public Serv. Corp., 83 S.E. 946, 
142 Ga. 841, L.R.A.1916E. 358 [aff 39 
S.Ct. 117, 248 U.S. 372, 68 L.Ed, 309, 9 
A.L.R. 1420]; Chaput v. Demars, 243 
P. 311, 244 P. 1042, 120 Kan. 273, 612. 


88. Mitchell v. Peo., 70 Ill. 138; 
Chance vy. Marion County, 64 Ill. 66; 
Jefferson County v. Jones, 63 Ill. 531; 
Chidsey v. Scranton, 12 So. 545, 70 
Miss. 449; State v. Morris, 2 A. 666 
48 N.J.Law 99. ‘ 


89. Cal.—Vallejo Ferr Co. $ 
Lang, 120 P. 421, 161 Gal. 672; oon 
Francisco Bd. of Education v. Hyatt, 
93 P. 117, 152 Cal. 515; Ex p. Burke 
59 Cal. 6, 48 Am.R. 231; Skrocki v. 
Stahl, 110 P. 957, 14 Cal.App. 1; Peo. 
v. Richards, 82 P. 691, 1 Cal.App. 566. 


8 La.App. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 311-313] 


eral law affecting private rights shall be varied in 
any particular case by special legislation does not 
apply where all of the provisions involved, whether 
general or special are contained in the same act.?° 
Where the subject matter of the law is not within 
the terms of the constitutional prohibition, the 
question whether the law is general or local is im- 


material.91 


Repeal. Constitutional provisions prohibiting the 
enactment of local or special laws frequently per- 
mit their repeal,®? and under such a permission there 
may be a partial repeal of such a law.®? 


[§ 312] b. Where Provision Has Been Made by 
Where the constitution so provides, 
a special, private, or local law cannot be made in 
any case for which provision has been made by an 


General Law. 


Colo.—Huer v. Central, 23 P. 323, 14; Ga. 491; 


Colo. 71. 


Ga.—York v. State, 158 S.E. 53, 172 
Ga. 483; Adam v. Wright, 11 S.E. 893, 
84 Ga. 720. 


Ill.— Meeker v. Chicago Cast Steel 
Co:,. 84 Ill. 276;.. Covington 'v. East 
St. Louis, 78 Ill. 548; Jefferson Coun- 
ty v. Jones, 63 Ili. 531. > 


x Kan.—State v. Thompson, 2 Kan. 
32. 


Ky.—Smith v. Simmons, 110 S.W. 
336, 129 Ky. 93, 33 Ky.L. 508, 130 Am. 
S.R. 426; Louisville, etce., R. Co. v. 
Berg, 32 S.W. 616, 17 Ky.L. 1105. 


Md.—New Central Coal Co. v. 
George’s Creek Coal, etc., Co., 37 Md. 
537; Brown y. State, 23 Md. 503. 


N.Y.—Peo. v. Brooklyn, etc., R. Co., 
89 N.Y. 75 [aff 24 Hun 529, 12 N.Y. 
Wkly.Dig. 375]; Peo. v. Carson, 30 
N.Y.S. 817, 10 Misc. 237 [aff 35 N.Y.S. 
1114, 86 Hun 617 (aff 50 N.H. 292, 155 
N.Y. 491) 1]. 


Pa.—Com.. v. Williams, 54 Pa. 
Super. 545; De Armond v. Haviland, 
28 Pa.Dist. 830. 


S.D.—Guild v. Deadwood First Nat. 
Bank, 57 N.W. 499, 4 S.D. 566. 


90. Leonard v. American Life, etc., 
Go., 77 S.E. 41, 139 Ga. 274. 


91. Haley v. Leflore County Drain. 
Comrs., 55 So. 353, 99 Miss. 556. 


Power to enact special, local, or 
private laws generally see supra § 
307. 


92. See constitutional provisions. 


93. Powell v. Rogers, 94 A. 74, 248 
Pa. 423; Atlantic Terra Cotta Co. v. 
Carson, 94 A. 72, 248 Pa. 417. 


[a] Exclusion of territory.—A re- 
peal of a part of a special act exclud- 
ing particular territory from its op- 
eration but otherwise leaving it un- 
altered does not violate a constitution- 
al provision prohibiting the passage of 
local or special acts but permitting 
their repeal. Gregory v. Cockrell, 18 
S.W.(2d) 362, 179 Ark. 719. 


94. Shore v. Banks County, 132-S. 
EB. 753, 162 Ga. 185; Downs vy. State, 
124 S.B. 166, 158 Ga. 669; Wilkinson 
County v. Twiggs County, 104 S.B. 
418, 150 Ga, 583; Macon y. Bibb Coun- 
ty Road Comrs., 102 S.E. 867, 150 
Ga. 116; Glover v. State, 55 S.H. 592, 
126 Ga. 594; Georgia Empire Mut. Ins. 
Co. v. Wright, 45 S.E. 606, 118 Ga. 
796; Harris v. State, 40 S.E. 315, 114 
Ga. 436; Griffin v. Eaves, 39 S.E. 9138, 
114 Ga. 65; Embry v. State, 35 S.E. 
116, 109 Ga. 61; O’Brien v. State, 35 
S.E. 112, 109 Ga. 51; Benning v. 
Smith, 33 S.E. 823, 108 Ga, 259; Pap- 
worth v. Fitzgerald, 30 S.E. 837, 105 


STATUTES 


with it.°§ 


eral Law. 


Aycock vy. Rutledge, 30 S.E. 
815, 104 Ga. 533; Papworth v. State, 
31 S.E. 402, 1038 Ga. 36; Crabb v. 
State, 15 S.E. 455, 88 Ga. 584; West- 
minster vy. Consolidated Public Util- 
ities Co., 103 A. 1008,-132 Md. 374; 
State v. Baltimore, etc., R. Co., 77 A. 
433, 113 Md. 179; Baltimore v. Al- 
leghany County, 57 A. 632, 99 Md. 1; 
Souder v. Com., 29 Pa.Dist. 254; Gas- 
ton v. Schools, 5 Pa.Dist. 549; Conyng- 
ham Tp. v. County, 5 Pa.Dist. 183. 


[a] In Alabama (1) the provision 
of Const. (1901) § 105 is that ‘‘no spe- 
cial, ‘private, or local ‘law + .°. 
shall be enacted in any case which is 
provided for by a general law.” State 
v. Bowles, 116 So. 662, 217 Ala. 458; 
City Bank, ete., Co. v. State, 55 So. 
511, 172 Ala. 197; McWhorter v. 
Lowndes County, 52 So. 750, 167 Ala. 
370. (2) The provision in Const. 
(1875) art 4 § 28 was “no special or 
local law shall be enacted for the 
benefit of individuals or corporations 
in cases which are or ean be provided 
for by a general law.” See Jones v. 
Jones, 11 So. 11, 95 Ala. 443, 18 L.R.A. 
95; and cases infra § 313. 


[b] Identity as to particular de- 
tails.—A statute submitting the ques- 
tion of partial repeal of a local law 
as to the sale of liquor to a vote of 
the people of the locality affected is 
not invalid because of the fact that 
the manner provided for submission 
is identical with that provided in the 
general local option law. Barnesville 
v. Means, 57 S.E. 422, 128 Ga. 197. 


95. State v. Bowles, 116 So. 662, 
217 Ala. 458; Polytinsky v. Wilhite, 
99 So. 8438, 211 Ala. 94; Ex p. Alabama 
Brokerage Co., 94 So. 87, 208 Ala. 242 
[cert den sub nom. Alabama Broker- 
age Co. v. Boston, 93 So. 289, 18 Ala. 
App. 495]; Macon v. Samples, 145 S.E. 
57, 167 Ga. 150; Harrell v. Cane Grow- 
ers’ Co-op. Assoc., 126 S.E. 531, 160 
Ga. 30; NeSmith v. NeSmith, 122 §.E. 
682, 158 Ga. 175; Badger v. State, 114 
S.E. 635, 154 Ga. 443; Fulton County 
Bd. of Education v. College Park Bd. 
of Education, 95 S.E. 684, 147 Ga. 776; 
Philadelphia County v. Com., 113 A. 
661, 270 Pa. 353. 


“This section does not withdraw 
the legislative discretion to prescribe 
or change the governing agencies of 
counties by local legislation suited to 
the varied needs of counties of widely 
different conditions as to population, 
wealth and local requirements, Such 
legislation need not be based upon 
enlargement or curtailment of gov- 
ernmental functions. General laws 
may already meet all the demands in 
that regard, and agencies may be pro- 
vided by general law; yet, if a Sub- 
stantial object of the local law is to 
abolish one agency and invest its 
functions in another, to consolidate 
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existing general law,°* but such provision has no 
application to a special, private, or local law passed 
to meet a particular situation with which the exist- 
ing general law does not adequately deal,®® or where 
the local act records a substantial change in legis- 
lative policy as applied to a particular locality from 
that followed in the general law,®* or as between 
provisions contained in the same statute.°7 
local law is void when passed as in conflict with a 
general law, it is not made valid by the subsequent 
amendment of the general law so as not to conflict 


Te ta 


[§ 313] ce. Where Provision Can Be Made by Gen- 
Many of the state constitutions provide 
that no special law may be enacted where a general 
law can be made applicable.?® 


As is elsewhere not- 


agencies, to provide additional ones 
to take over and reduce the labors 
of existing agencies or to create new 
ones deemed to be better fitted to ex- 
ercise in whole or in part functions 
theretofore committed to an existing 
agency, such local act is not within 
the inhibition of section 105 of the 
Constitution.” State v. Bowles, 116 
So. 662, 217 Ala. 458, 461. * 


96. Standard Oil Co. v. Limestone 
County, 124 So, 523, 220 Ala. 231; Jef- 
ferson County Revenue Bd. v. Kayser, 
88 So0,019,7-205 Alas) 28953 Stateulve 
Prince, 74 So. 939, 199 Ala. 444. 


97. Leonard vy. American L., etce., 
Co:, 77: S.H. 41, 189 Ga. 274, 


28. Jones v. McCaskill, 37 S.E. 724, 
112 Ga. 4538. 


99. See constitutional provisions: 
and cases infra this note. 


[a] Subjects to which general law 
may | made applicable.—(1) Au- 
thorizing suits against state. Sirrine 
v. State, 128 S.K. 172, 132 S.C. 241. 
(2) Bridges. Wyandotte County v. 
Kansas City, 212 P. 70, 112 Kan. 639; 
Atchison, etc., R. Co. v. Neosho Coun- 
ty, 131 P. 581, 89 Kan: 209. (3) Civil 
service among county employees. 
Mulloy v. Wayne County Board of 
Supr’s, 225 N.W. 615, 246 Mich., 632. 
(4) Collection of delinguent taxes. 
Grady County v. Hammerly. 204 P. 
445, 85 Okl. 58. (5) Conferring civil 
jurisdiction on judges of criminal 
courts. Ashbrook v. Schaub, 60 S.W. 
1085, 160 Mo. 107. (6) County gov- 
ernment. Bloss v. Lewis, 41 P. 1081, 
109 Cal. 493. (7) County seat elec- 
tions. Patrick v. Board of C. Com’rs 
of Haskell County, 181 P. 611, 105 
Kan. 153. (8) Dealing in used bottles. 
State v. Baskowitz, 156 S.W. 945, 250 
Mo. 82, Ann.Cas!1915A 477. (9) Es- 
tablishment of courts. McGregor y. 
Baylies, 19 Iowa 48. (10) Fixing 
maximum rate of interest on city 
school bonds. Detroit v. Engel. 168 
N.W. 462, 202 Mich. 536. (11) Illegal 
restraint of trade. Union Sewer-Pipe 
Co. v. Connelly, 99 F. 354 [aff 22 S.Ct. 
431, 184 U.S. 540, 46 L.Ed. 679]. (12) 
Issuance of county bonds for relief 
of drought sufferers. In re House 
Roll No. 284, 48 N.W. 275, 31 Neb. 505. 
(13) Operating barber shop on Sun- 
day and engaging in business of barb- 
ering. Stratman v. Com., 125 S.W. 
1094, 137 Ky. 500, 136 Am.S.R. 299, 27 
L.R.A.N.S. 949. (14) Recovery of at- 
torney’s fees. Openshaw v. Halfin, 68 
P. 188, 24 Utah 426, 91 Am.S.R. 796. 
(15) Rural high sehools. State v. 
Rice County No. 4 Rural High School 
Dist., 212 P.. 69,.112 Kan. 616:. €16) 
Sale of cotton seed. Tisdale v. Scar- 
borough, 83 S.E. 594, 99 S.C. 377. (17) 
Schools and school districts. State 
v. Spellmire, 65 N.E. 619, 67 OhioSt. 
77. (18) Validation of formation of 
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ed,! except where expressly made a judicial question 
by provision of the constitution the determination 
of whether a general law may be made applicable 
is, by the weight of authority, regarded as a legis- 
lative question with which the courts will not in- 
terfere. Under this view it has been observed that 
the constitutional provision is in reality not pro- 
hibitory but is rather cautionary to the legislature.” 
However, in any event, such a constitutional pro- 
vision is not infringed by the enactment of a special 
or local law to meet particular situations and excep- 
tional conditions to which a general law cannot be 
made applicable.* Further, the legislature may make 
a reasonable classification of subjects although it 
might be possible to pass some kind of a general 
law.* <A constitutional provision prohibiting special 
laws where a general law can be made applicable 
does not prevent: the repeal of a special law by a 
special law.> According to some authorities the ex- 
istence of a general law on the subject is conclusive 
as to the question that a general law can be made 
applicable,® although the contrary view has also 
been taken.” A constitutional provision-of this na- 
ture applies to a statute affecting a single member 
of a class although all other members of the same 


STATUTES 


class are subject to similar special acts.® 


Amendments. When the subject matter of an 
amendment is such that, had it been incorporated in 
the original general statute, it would not have ren- 
dered it special, the amendment is also general leg- 
islation.® 


[§ 314] 4. Grant of Special Privileges. A cousti- 
tutional prohibition against the passing of special 
or local laws granting to any corporation, associa- 
tien, or individual any special or exclusive privi- 
lege, immunity, or franchise prohibits such a grant, 
where the purpose of the legislation is to confer a 
benefit on the grantee in derogation of the general 
right;*° nor can such prohibition be evaded by 
grant of a special franchise in the form of an amend- 
ment of a charter of a grantee corporation organ- 
ized before the constitutional provision was put in 
force.11 The application of the provision is re- 
stricted by its terms.!? It does not apply to fran- 
chises or privileges which are not exclusive,’? or 
to acts imposing duties and not granting privileges,*# 
or to agencies adopted by the state in the perform- 
ance of state functions,t® or to municipal corpora- 
tions,t® or to private corporations with respect to 
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drainage district which could be es-] 
tablished under general law. Miller 
& Lux v. Board of Sup’rs of Madera 
County, 208 P. 304, 189 Cal. 254. (19) 
Weighing of cotton. Barfield v. Ste- 
vens Mercantile Co., 67 S.E. 158, 85 
S.C. 186. 


[b] Subjects to which general law 
may not be made applicable.—(1) Ap- 
propriation of momey for relief of 
destitute children to particular pri- 
vate charitable institution organized 
under law of state. Hager v. Ken- 
tucky Children’s Home Soc., 83 S.W. 
605, 119 Ky. 235, 26 Ky.L. 1133, 67 
saw 815. (2) Authorization of 
building of particular railroad. Clin- 
ton v. Cedar Rapids, etc., R. Co., 24 
Iowa 455. (3) Insurance. Green- 
wich Ins. Co. v. Carroll, 125 F. 121 
[rev on other grounds 26 S.Ct. 66, 199 
U.S. 401, 50 L.Ed. 246]. (4) Place of 
holding term of court. Cooper v. 
Mills County, 28 N.W. 633, 69 Iowa 
350. (5) Prevision for state fair. 
Kentucky Live Stock Breeders’ Assoc. 
v. Hager, 85 S.W. 738, 120 Ky. 125, | 
27 Ky.L. 518. (6) Stock fences. State 
vy. Aubuchon, 8 Mo.App. 325. 


[c] Act granting to city the inter- 
est of the state in certain tide lands 
is not local, special legislation. Cim- 
wo v. Oakland, 121 PB. 374, 162 Cal. 


1. See Constitutional Law § 389. 


2. Powell v. Durden, 31 S.W. 740, 
61 Ark. 21. 


3. U.S.—Manigault vy. Ward, 123 
AO 
Ariz.—Fairfield v. Huntington, 205 


P. 814, 23 Ariz. 528, 22 A.L.R. 1438. 


Ark.—Harrison v. Abington, 215 
S.W. 255, 140 Ark. 115; Sanderson 
v. Texarkana, 146 S.W. 105, 103 Ark. 
529; St. Louis Southwéstern R. Co. 
v. State, 134 S.W. 970, 97 Ark. 473. 


Cal.—Peo. v. Schomig, 239 P. 413, 
74 Cal.App. 109; Peo. v. Casa Co., 169 
P. 454, 35 Cal.App. 194. 


Mich.—Detroit Common Council vy. 
Engel, 168 N.W. 465, 202 Mich. 544. 
Nev.—Quilici v. Strosnider, 115 P. 


ee 34 Nev. 9; Evans v. Job, 8 Ney. 


N.M. meen peas v. Wooten, 170 P. 
743, 23 N.M. 616. 


eS ais v. Peeples, 115 S. 
BE. 300, 120 S.C. 176; Sandel v. State, 
104 S.B. 567-115 S.C. 168, 13 A.L.R. 
1268; Brownlee v. Brock, 92 S.E. 477, 
107 S.C. 230; Verner v. Muller, 72 S.H. 
393, 89 S.C. 545. 


Wyo.—State v. Carter, 215 P. 477, 30 
Wyo. 22, 28 A.L.R. 1089. 


4 State v. Hartmann, 253 S.W. 
991, 299 Mo. 410. 
5. Robertson v. Mena Bonded 


Warehouse Co. (Ark.) 23 S.W. 378. 


6. Ariz.—Leatherwood v. Hill, 85 
P. 405, 10 Ariz. 16. 


Cal.—Ventura County Harbor Dist. 
v. Ventura County, 295 P. 6, 211 Cal. 
271; Pasadena v. Stimson, 27 P. 604, 
91'Calk. 238. 


Kan. i TS v. Crockett, 1 P. 50, 30 
Kan. 138 


Mo.—State v. Drabelle, 167 S.W. 
1016, 258. Mo. 568; State v. Roach, 
167 S.W. 1008, 258 Mo. 541; State v. 
Anslinger, 71 SW. 1041, 171 Mo. 600; 
Henderson v. Koenig, 68 S.W. 72, 168 
Mo. 356, 57 L.R.A. 659. 


Neb.—In re House Roll, No. 284, 48 
N.W. 275, 31 Neb. 505. 


N.Y.—Browne v. New York City, 
149 N.E. 211, 241 N.Y. 96. 


Ohio.—State v. Spellmire, 65 N.E. 
619, 67 OhioSt. 77. 


Wis.—State v. Dousman, 
541, 


7. St. Louis Southwestern Ry. Co. 
v. State, 134 S.W. 970, 97 Ark. 473; 
Powell v. Durden, 31 S.W. 740, 61 Ark, 
21; Davies v. Gaines, 3 S.W. 184, 48 
Ark. 871; Indianapolis v. Navin, 47 
N.E. 525, 51 N.E. 80, 151 Ind. 139, 41 
L.R.A. 337, 344; Oak Cliff v. State, 
(Tex.Civ. App.) 77 S.W. 24 [aff 79 S.w. 
1 OF URexNe8s I, 


8 State ex inf. Barrett ex rel. 
Bradshaw vy. Hedrick, 241 S.W. 402, 
294 Mo. 21. 


9. Quigley v. Lehigh Valley R. Co., 
79 A. 458, 80 N.J.Law 486 3 


10. U.S.—San er eernes Bd. 


28 Wis. 


of 


Education v. Alliance Assur. Co., 159 
F. 994; ‘Thomas v. Wabash, etc., R. 
Co.,, 40 FE. 126, 7. LRA. 145 


Ariz.mMcRae v. Cochise County, 44 
P, 299) 5 "Ariza 26. 


Ill.—Frye v. Partridge, 82 Ill. 267. 


N.J.—State v. Elizabeth, 28 A. 51, 
56 N.J.Law 71, 23 L.R.A. 525; At- 
lantiec City Water-Works Co.’v. Con- 
sumers’ Water Co., 15 A, 581, 44 N.J. 
Eq. 427. 


N.Y.—Farnham v. Benedict, 13 N.E. 
784,107 N.Y. 159; Peo. v. Loew, 7 N.E. 
297, 102 N.Y. 471; In re Brooklyn, etc., 
R.._Co., 75 N.Y. 335; -Auchinecloss v. 
Metropolitan El. R. Co., 74 N.Y.S. 534, 
69 App.Div. 63 [rev 60 N.Y.S. 792, 29 
Mise. 151]. 


Okl.—Guthrie Daily Leader vy. Cam- 
eron, 41 °P: 635, 3 OK 67%. 


Pa.—School Dist. v. School Dist., 21 
Pa.Co. 176; Fester v. Straver, 19 Pa. 
Co. 417; School Dist. v. School Dist., 
ae Pa. Co. 257; Bearce v. Tp., 9 Pa. Co. 


4 Penh, Memphis v. Fisher, 9. Baxt. 


ll. Astor v. New York Arcade R. 
wae 20 N.B. 594, 113 N.Y. 98, 2 L.R.A. 
7 


12. See cases infra this section. 


13. Western Union Tel. Co. v. New 
York, 38 F. 552, 3 L.R.A. 449: New 
Brunswick Gaslight Co. v. South Riv- 

» 77 A, 473, 77 N.J.Eq. 487. 


14. A. L. Roumfort Co. v. Delane 
79 A. 653, 230 Pa. 374 ig 
15.'. Peo. v. Guaeen Community 


Consol. School Dist. No. 158, 145 N.E. 
154, . 313 (TM Sar, 


Ss 16, as SCE te County 
imonds, CH 502,705 TS! 335, 
L.Ed. 1098. 24 


La.—Benedict v. New Orl F 
So. 792, 115 La. 645. recent 


Neb.—State v. Bemis, 64 3 
45 Neb. 724. ey ae 


N.J.—State Bd. of Health v. Dia- 
mond Paper Mills Co., 53 A. 1125, 64 


Mio 793 [aff 51 A. 1019, 63 N.J.Eq. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 314-315] 


matters in which they act as state agents for a pub- 
lie purpose,** even though the corporation derives 
an incidental aid and benefit therefrom,!® or to 
grantees of a publie service franchise,® even though 
in granting the franchise, the state or its agent se- 
lects one among two or more applicants for the 
privilege.2® So also an act creating a board to 
perform state regulatory duties does not violate a 
constitutional provision against grant of special 
privileges because the appointment of the members 
of the board is vested by the act in particular per- 
sons or class of persons.?! The constitutional pro- 
hibition does not apply to acts authorizing settle- 
ment of a private claim against the state,?2 or to 
acts in exercise of the police power;?* nor does it 
affect the validity of general laws granting privi- 
leges and benefits to a elass, if grouped on a rea- 
sonable basis, even though, as applied, few will ben- 
efit therefrom,?* and even though the persons to 
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whom it does apply secure exclusive rights in the 
subject matter of the grant;?> but the prohibition 
does apply where the classification is placed on an 
arbitrary basis.2° The policy of the law being 
against special privileges or class legislation, a 
statute as construed against the allowance of an 
exemption to a special class unless by its terms it 
is clearly granted and not in conflict with the con- 
stitutional prohibition.?7 


[§ 315] 5. Suspension of General Laws for Ben- 
efit of Individual, Corporation, or Association. By 
express provision of some constitutions the opera- 
tion of no general law may be suspended for the 
benefit of any individual, corporation, or associa- 
tion.? Under such a provision a statute which se- 
leets a person, corporation, or association and grants 
to him or it immunity from the provisions or opera- 
tion of a general law,?° or subjects him or it to pe- 


oe es v. Emmers, 33 Pa.Super. 
Ls 


Tenn.—Lauderdale County v. Far+ 
gason, 7 Lea 153. 


17. Leatherwood v. Hill, 89 P. 521, 
10 Ariz. 243; Daggett v. Colgan, 28 P. 
51, 92 Cal. 53, 27 Am.S.R. 95, 14 L.R.A. 
474; State v. Robinson, 53 N.W. 213, 
35 Neb. 401, 17 L.R.A. 383. 


18. Daggett v. Colgan, 28 P. 51, 92 
Cal. 53, 27 Am.S.R.95, 14 L.R.A. 474. 


[a] Eminent domain.—The consti- 
tutional prohibition does not apply 
to the grant of power of eminent do- 
main to lessees of government prop- 
erty for the time being-to be used by 
them for a public purpose, and enur- 
ing to the benefit of the government. 
In re Union Ferry Co., 98 N.Y. 139 [rev 
32 Hun 82]. 


19. St. Cloud Public Service Co. v. 
St. Cloud, 44 S.Ct. 492, 265 U.S. 352, 
68 L.Ed. 1050; Haddad v. State, 201 
P. 847, 23 Ariz. 105; Louisiana Public 
Service Commn. v. State, 106 So. 385, 
159 La. 932; Orr v. State, 106 So. 384, 
159 La 930; Talbot v. Louisiana 
Highway Commn., 106 So. 377, 159 La. 
909. 


20. Haddad v. State, 201 P. 847, 23 
Ariz. 105. 


21. Ex p. Gerino, 77 P. 166, 143 Cal. 
412, 66 L.R.A. 249. 


22. Hecke v. Riley, (Cal.) 290 P. 
451;~ Dike v. State, 38 N.W. 95, 38 
Minn. 366. " 


23. Meehan v. Excise Commission- 
ers, 64 A. 689, 73 N.J.Law 382 [aff 70 
A. 363, 75 N.J.Law 557]. 


24. I1l.—Peo.  v. People’s Gas 
Light, etes~Co., 68 N.B. 950, 205 fll. 
482, 98 Am.S.R. 244; Streeter v. Peo. 
,69 Til. 595; Munn v. Peo., 69 Ill. 80 
[aff 94 U.S. 113, 24 L.Ed. 77]. 


Ind.—Consumers’ Gas Trust Co. v. 
Harless, 29 N.E. 1062, 131 Ind. 446, 15 
L.R.A. 505. 


Md.—Montague v. State, 54 Md. 481. 


Neb.—Livingston Loan, etc.,, Assoc. 
v. Drummond, 68 N.W. 375, 49 Neb. 
200. 


N.Y.—Exempt Firemen’s Benevo- ; 


lent Fund v. Roome, 29 Hun 391 [aff 
OS N-Vio8ls 40. AR. alt). 


Pa.—Com. v. Martin, 35 Pa.Super. 
241. 


S.D.—Nixon v. Reid, 67 N.W. 57, 8 
SDE 50%) 32 R.A. 315. 


25. Fisher v. Nebraska University 
Bd. of Regents, 189 N.W. 161, 108 


Neb. 666; Farmers’ Canal Co. vy. 
Frank, 100 N.W. 286, 72 Neb. 136. 


26. Ariz.—Prescott Courier, Inc. v. 
Moore, 274 P. 168, 35 Ariz. 26. 


Cal.—Pacific Indemnity Co. v. 
Myers, 296 P. 1084; Franchise Motor 
Freight Assoc. v. Seavey, 235 P. 1000, 
196 Cal, 77; Spring Valley Water 
Works v. Bryant, 52 Cal. 1382; Ex 
parte Brady, 224 P. 252, 65 Cal.App. 


Ill.—Frazer v. Shelton, 150 N.E. 
696, 320 Ill. 253, 48 A.L.R. 1086; Peo- 
ple v. Greer College, 135 N.H. 80, 302 
Ill. 538; Wedesweiler v. Brundage, 
130 N.E. 520, 297 Ill. 228; Fisher v. 
McIntosh, 115 N.E. 529, 277 Tl. 432; 
People v. Weis, 114 N.E. 331, 275 Ill. 
581; Phillips v. Browne, 110 N.E. 601, 
270 Ill. 450, Ann.Cas.1917B 637; Peo- 
ple v. Kewanee Light & Power Co., 104 
N.E. 680, 262 Ill. 255; People v. Fox, 
93 N.E. 302, 247 Ill. 402. 


Ind.—Cox v. Timm, 105 N.E. 479, 


182 Ind. 7. 


Minn.—State v. Parr, 123 N.W. 408, 
109 Minn, 147, 134 Am.S.R. 759. 


Mo.—Ex p. French, 285 S.W. 
513, 315 Mo. 75, 47 A.L.R. 688; State 
ex rel. Wander v. Kimmel, 165 S.W. 


1067, 256 Mo. 611; State v. Baskowitz, 
156 S.W. 945, 250 Mo. 82, Ann.Cas. 
1915A 477; Kavanaugh v. Gordon, 149 
S.W. 587, 244 Mo. 695. 


Neb.— Galloway v. Wolfe, 223 N.W. 
1, 117 Neb. 824, 62 A.L.R. 637. 


N.J.—Koch v. Essex County Bd. of 
Taxation, 116 A. 328, 97 N.J.Law 61. 


N.Y.—Decker Vv. Pouvailsmith 
Corp., 168 N.E. 442, 252 N.Y. 1; Long 
Island R. Co. v. New York City, 92 N. 
E. 681, 199 N.Y. 288. 


Tenn.—Howe v. Hawkins County, 
21 S.W.(2d) 395, 159 Tenn... 651. 


27. Blind v. Brockman, 12 S.W.(2d) 
742, 321 Mo. 58 [aff 50 S.Ct. 87, 280 U. 
S. 525, 74 L.Ed. 5921; State v. Kelly, 
119 S.E. 755, 186 N.C. 365. 


28. See constitutional provisions. 


29. Beauvoir Club v. State, 42 So. 
1040, 148 Ala. 6438, 121 Am.S.R. 62; 
Jones v. Jones, 11 So. 11, 95 Ala. 443, 
18 L.R.A. 95; Miller v. Tucker, 105 
So. 774, 142 Miss. 146; State v. Mobile, 
etce., R. Co., 38 So. 732, 86 Miss. 172, 
LAO Arm. SR, 2.7.73"). azoo,.ete., R. ‘Co.cvs 
Southern R. Co., 36 So. 74, 83 Miss. 
746; Woodard vy. Brien, 14 Lea (Tenn.) 
520; Morgan v. Reed, 2 Head (Tenn.) 
276. é 


fa] Allowing particular club to 
sell liquor.—Beauvoir Club v, State, 


ae So. 1040, 148 Ala. 648, 121 Am.S.R. 


[b] Ratifying act of county board 
in paying out county funds to an ob- 
ject not authorized by law is invalid. 
Miller v. Tucker, 105 So. 774, 142 Miss. 
146. But see Van Hook v. McNeil 
Monument Co., 155 S.W. 110, 107 Ark. | 
292 (holding valid an act validating 
warrants issued by Union county in 
part payment for a fountain erected 
on the courthouse yard). 


[c] Governmental agencies are not 
within rule. State Highway Depart- 
ment v. Mitchell’s Heirs, 216 S.W. 
336, Spe Tenn. 58 (highway commis- 
sion). 


[ad] County.—Where it is the state 
government and not the county gov- 
ernment which is involved, an im- 
munity in favor of a single county 


is invalid. Berry v. Hayes, 28 S.W. 
(2d) 50,160 Tenn. 577. 
[e] Municipal corporations.—(1) 


It has been held that a constitutional 
provision of this character does not 
inhibit special legislation respecting 
municipal corporations. Quinn v. 
Hester, 186 S.W. 459, 135 Tenn. 373. 
(2) An amendment of the charter of 
a city providing for a primary election 
has been held not a suspension of the 
general law of the state. Van Dyke 
v. Thompson, 189 S.W. 62, 136 Tenn. 
136. (3) However, a statute amend- 
ing the charter of a particular city to 
require notice of injury as a condi- 
tion precedent to action against it has 
been held violative of such a provi- 
sion. Carlock v. Chattanooga, 170 S. 
W. 475, 130 Tenn. 330. 


[f] Particular railroads.—A grant 
to two competing railroads of power 
to consolidate or to one to lease or 
purchase another in violation of a 
general law is invalid. State v. Mo- 
bile, etc.,. Rs :Co., 38. B.. -732, 86. Miss. 
172; Yazoo & M. V. R. Co. v. Southern 
Ry. Co. in Mississippi, 36 So. 74, 83 
Miss. 746. 


[g] Exemption from taxation.—(1) 
L. (1922) c 184, exempting insurance 
companies and associations organized 
within the state from all taxes, except 
on real estate and privileges taxes, is 
not repugnant to Const. (1890) § 87. 
City of Jackson y. Mississippi Fire 
Ins. Co., 95 So. 845, 132 Miss. 415 [er- 
ror dism 44 S.Ct. 228, 263 U.S. 730, 68 
L.Ed. 529]. (2) ‘Statutes exempting 
domestic insurance corporations from 
ad valorem taxes are not invalid as 
violating Const. (1890) § 87. Miller v. 
Lamar Life Ins. Co., 131 So. 282, 158 
Miss. 753. 
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culiar rules, or imposes on him or it special obli- 
gations or burdens from which others in the lo- 
eality or class are exempt,®° cannot be upheld. Such 
a provision is not violated by a statute which is as 
broad and general in its terms as the statute sus- 
pended,*! nor by the suspension of one general 


law by another general law.*? 


[§ 316] 6. Special Legislation Varying General 
Law as to Private Rights. By express provision of 
the constitutions of some states no general law af- 
fecting private rights may be varied in any par- 
ticular case by special legislation except with the 
free consent in writing of all persons to be affected 


thereby.* 


[§ 317] 7. Indirect Enactment of Special Laws 


by Partial Repeal of General Laws. 


visions of the constitutions in some states the indi- 


30. Beauvoir Club v. State, 42 So. 
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rect enactment of special laws through the partial 
repeal of general laws is prohibited.** 
vision is not violated by the enactment of a general 
law operative as to communities of a certain class 
leaving the prior general law in force in all other 
communities in the state.*® 


Such a pro- 


Obviously, a provision 


of this character does not preclude amendment of a 


local law by a local law.?® 


[§ 318] ©. What Are General, Special, Public, 
Private, and Local Laws—l. General Laws—a. In 
General. While the term “general law” is employed 
in various senses,?7 and is not easy to define, more 
particularly as distinguished from a special law,** 
broadly speaking, a general law within the intent 


of constitutional provisions of the eharacter under 


By express pro- 


[b] Authorization of ordinances.— 


1040, 148 Ala. 643, 121 Am.S.R. 62.| A mere grant of authority to munici- 


See Missouri Pac. R. Co. v. Holt, 293 
F. 155 [cert den 44 S.Ct. 333, 264 U.S. 
584, 68 L.Ed. 861] (holding act re- 
quiring railroad to construct viaduct 
and city to maintain floors not suspen- 
sion of any general law). 


[a] Municipal aid contract.—A 
statute validating a subscription by a 
city to the capitol stock of a railroad 
and authorizing a bond issue for its 
payment is invalid. Red River Fur- 
nace Co. v. Tennessee Cent. R. Co., 87 
S.W. 1016, 113 Tenn. 697. 


831. Hart v. Backstrom, 113 So. 898, 
148 Miss. 13. 


32. Jackson v. Deposit Guaranty 
Bank & Trust Co., (Miss.) 133 So. 195. 


33. See constitutional provisions. 


[a] Playground act.—A_ statute 
empowering cities and towns of the 
state to provide, maintain, and con- 
duct supervised recreation systems 
and to acquire and maintain play- 
grounds and other recreational facil- 
ities is not special legislation vary- 
ing a general law affecting private 
rights. Wilson v. City Council of 
Augusta, 141 S.E. 412, 165 Ga. 520. 


34. See constitutional provisions; 
and cases infra this note, 


[a] For example.—(i) A statute 
relating to interindemnity insurance 
contracts which provides that the con- 
tracts of individuals, firms, or corpo- 
rations providing indemnity among 
each other from casualties or other 
contingencies, or from fire loss or oth- 
er damage to their own property, shall 
not constitute the business of insur- 
ance and shall not be subject to the 
laws of the state relating to insur- 
ance is invalid as the partial repeal 
of a general law. State ex rel. Inter- 
Insurance Auxiliary v. Revelle, 165 S. 
W. 1084, 257 Mo. 529. (2) <A statute 
providing that the statute of limita- 
tions shall not apply to a particular 
class of citizens is invalid as a partial 
repeal of the general law as to the 
statute of limitations. Bearce v. 
Fairview Tp., 9 Pa.Co. 342. (3) A 
statute providing for the collection 
of taxes in boroughs and townships 
which provides that so much of the 
general acts as is inconsistent there- 
with is thereby repealed by it, and the 
act shall not apply to any taxes the 
collection of which is regulated by a 
local law, is invalid. Hannick’s Bond, 
3 Pa.Co. 254. See In re Collector’s 
Bond, 4 Lanc.L.Rev. (Pa.) 166 (collec- 
tion of taxes). 


palities of over a certain population to 
pass ordinances is not objectionable 
as the enactment of a local law by a 
partial repeal of a general one. Fed- 
eral Land Bank of New Orleans v. 
John D. Nix, Jr., Enterprises, 117 So. 
720, 166 La. 566. 


[ec] BRepeal and reénactment.—A 
statute may be unconstitutional as 
amounting to partial repeal of a gen- 
eral law although the general law 
was repealed in toto and with the 
exception of a proviso making it in- 
applicable to cities of over a certain 
population reénacted in terms. Hen- 
derson v. Koenig, 68 S.W. 72, 168 Mo. 
356, 57: LRA. 659. 


[d] Rule applied.—In view of 
Const. art. 49, prohibiting indirect 
enactment of special or local laws by 
partial repeal of general law, Act 
(1914) No. 14, providing appeals from 
city court of B. in misdemeanor cases 
shall lie to Supreme Court on ques- 
tions of law alone where fine exceed- 
ing three hundred dollars or im- 
prisonment exceeding three. months, 
did not repeal Act (1900) No. 27, gen- 
eral statute as to appeals from city 
courts to district court. State v. Ott, 
81 So. 485, 144 La. 948. 


[e] General law unaffected.—Const. 
art 49, is not violated by the enact- 
ment of a special statute for the ex- 
tension of a city’s limits, when such 
statute does not amend the general 
law on the _ subject. Mulhaupt v. 
Shreveport, 52 So. 10238, 126 La. 780. 


[f] Local option statute.—A stat- 
ute rendering a general liquor law 
inoperative in territory adopting it 
does not violate a constitutional pro- 
vision of this nature because it is not 
the statute but the vote of the electors 
exercising the right of local option 
which renders the general liquor law 
inoperative. State v. Nejin, 74 So. 108, 
140 La. 793. 


35. Forgrave v. Buchanan County, 
222 S.W. 755, 282 Mo. 599. 


36. Green v. State, 39 So. 362, 148 
Ala, 2. 


37. Clark vy. City of Janesville, 10 
Wis. 119. See Milwaukee County v. 
Isenring, 85 N.W. 131, 135, 109 Wis. 9, 
538 L.R.A. 635 (wherein the court, in 
discussing the distinction between 
general and local acts, said: ‘When 
an act is general merely because it is 
public, it is at the same time local 
and must be tested as to its validity 
by section 21 art 7 of the constitu- 
tion and section 18 art 4 as well; and 


consideration®® is a law which affects all of the peo- 
ple of the state*° or all persons or things of a par- 
ticular class,4! although, as is hereinafter noted, 


if it belongs to one of the prohibited 
classes of special. legislation, as it 
well may, it must also be tested by the 
constitutional restriction on that sub- 
ject’). 

As distinguished from: 


Local law see infra § 319 text and 
notes 3-5. 


Private law see infra § 319 text and 
notes 1; also infra § 325, text and 
note 64. 


Public law see infra § 319 text and 
notes 98-2. 


Special law see infra § 319 text and 
note 97. 


In requirements as to necessity of: 
ieee of subject in title see infra 
375. 


Nagce of enactment see supra §§ 27- 


Publication see supra § 136. 


38. Farrell v. Port of Colambia, 91 
P2546,/93* P12 6b: 15050r, 169) 


Distinction between general and 
Epeolay law see infra § 319 text and 
note . 


39. See supra § 309. 


40. State v. Atchison, T. & S. F. 
Ry. Co., 151 P, 305, 20 N.M. 562. 


“General laws are those which re- 
late to or bind all within the juris- 
diction of the lawmaking power lim- 
ited as that power may be in its ter- 
ritorial operation or by constitutional 
restraints.”’ Sedgwick Statutory and 
Const. Law p 30 [quot Knickerbocker 
v. People, 102 Ill. 219, 229; People 
ex rel. Miller v. Cooper, 83 Ill. 585, 
589 (dis op. of Mr. Justice Scott quot 
Cody v. Murphey, 26 P. 1081, 1082, 89 
Cal, 522)]. 


[a] Blackstone’s definition.—“A 
general or public act is an universal 
rule that 
munity.’ 1 Blackstone Comm. pp 85, 
86 [quot Ex p. Burke, 59 Cal. Gyo 0s 
43 Am.R. 231; Sasser v. Martin, 29 
S.E. 278, 101 Ga. 447, 453; Youngs v. 
Hall, 9 Nev. 217; Maxwell v. Tilla- 
mook County, 26 P. 803, 20 Or. 495, 
499; Evans v. Witmer, 2 Pa.Co. 612; 
Strine vy. Foltz, 1 Pa.Co. 490, 493; 
Groves v. Grant County Ct., 26 S.B. 
460, 463, 42 W.Va. 587]. To same ef- 
fect see Potter Dwarris Statutory and 
Const. Law p 53 [quot Ex p. Burke, 
supra]. 


41. U.S.— Federal Trust Co. y. 
East Hartford Fire Dist., 283 F. 95- 
Southern Pac. Co. v. Bartine, 170 F. 

: inner v. arnett Gold i 
Co., 96 F. 735, 743. ae 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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regards the whole com-’‘ 
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Ala.—Walden v. Montgomery, 108 
So. 231, 214 Ala. 409; Denson v. Ala- 
bama Fuel, ete., Co.; 43) Sov 525,°198 
Ala. 383. 


Ariz.—Hunt v. Mohave County, 162 
P. 600, 18 Ariz. 480. 


Ark.—McLaughlin y. Ford, 273 S.W. 
707, 168 Ark. 1108. 


Cal.—Watson y. State Division of 
Motor Vehicles, 298 P. 481; Peo. v. 
Dawson, 292 P. 267; Martin v. Sacra- 
mento County Super. Chae vee Oe, 
194 Cal. 93; Wores vy. Imperial Irr. 
Dist., 227 P. 181, 193 Cal. 609; Bass- 
ford v. Harl, 158 P. 124, 172: Cal. 653; 
Bliss v. Hamilton, 152 P. 303, 171 Cal. 
123; Ex p. King, 106 P. 578, 579, 157 
Cal. 161; Crocket v. Mathews, 106 P. 
575, 157 Cal. 153; In re Martin, 106 
P. 235, 237, 157 Cal. 51, 26 L.R.A.N-S. 
242; Title, ete., Restoration Co. v. 
Kerrigan, 88 P. 356, 865, 150 Cal. 289, 
DLP AIN Sat. bOO. 8 TR ACN S..) 682: 
In re Zhizhuaza, 81 P. 955, 957, 147 
Cal. 328; Sanchez v. Fordyce, 75 P. 
56, 57, 141 Cal. 427; Deyoe v. Mendo- 
cino County Super. Ct., 74 P. 28, 29, 
140 Cal. 476, 98 Am.S.R. 73 [cit Peo. 
Weeentral Paes, RriCo., 88 se. 9 055105 
Cal. 576]; Escondido High School 
Dist. v. Escondido Seminary, 62 P. 
401, 130 Cal. 128; Rode v. Siebe, 51 
Bes0 dc UOVCaly 518; 39-4 TL RSA. Ae; 
Peo. v. Central Pac. R. Co., 38 P. 905, 
105 Cal. 576, 584; Bruch vy. Colombert, 
38 P. 45, 46, 104 Cal. 347; Pasadena v. 
Stimson, 27 P. 604, 607, 91 Cal. 238, 
251; Thomason yv. Ashworth, 14 P. 
615, 618, 73 Cal. 73; Bishop v. Oak- 
land Council, 58 Cal. 572, 575; Earle 
v. San Francisco Bd. of Education, 
55 Cal. 489; Brooks v. Hyde, 37 Cal. 
366, 376; Carr v. Kingsbury, (App.) 
295 P. 586; Maggart v. Kingsbury, 
(App.) (295 P. 590; Feisthamel v. 
Kingsbury, (App.) 295 P. 590; Cum- 
mings v. Kingsbury, (App.) 295 P. 
590; Joyner v. Kingsbury, (App.) 295 

591; Colma Vegetable Assoc., 
v. Bonetti, 267 P. 172, 91 Cal.App. 
103; Ex pi Lake, 265 P. 325, 39 Cal. 
App. 390; Ex p. Culver, 257 P. 876, 
84 Cal.App. 295; Ex p. West, 243 P. 
55, 75 Cal.App. 591; Gregory v. Hecke, 
238 P. 787, 73 Cal.App. 268; Peo. v. 
Casa Co., 169 P. 454, 35 Cal.App. 194. 


Colo.—Rifle Potato Growers’ Co-op. 
Assoc. v. Smith, 240 P. 937, 78 Colo. 
yin ee 

Del.—Clendaniel vy. Conrad, 83 A. 
1036, 26 Del. 549, Ann.Cas.1915B 968 
[error dism 35 8S S.Ct. 208, 235 U.S. 712, 
59 L.Ed. 437]. 


Ga.—Gray v. McLendon, 67 S.E. 859, 
868, 134 Ga. 224; Mathis v. Jones, 11 
S.E. 1018, 1019, 84 Ga. 804. 


Idaho.—State v. Horn, 152 P. 275, 
27 Idaho 782; Mix v. Board of Com’rs 
of Nez Perce County,,112 P. 215, 18 
Idaho 695, 32 L.R.A.N.S. 534; Boise 
Irr., etce., Co. v. Stewart, 77 P. 25, 28, 
10 Idaho 38. 


Ill.— Peo. v. Cobb, 174 N.E. 885, 343 
Tll. 78; Peo. v. Borgeson,, 166 N.E. 
451, 335 Ill. 136; Berry v. Chicago, 151 
N.E. 581, 320 Ti. 536; Peo. v. Chicago, 
ete., R. Go., 149 N.E. 778, 319 Ill. 241; 
Peo. v. Kastings, 138 N.E. 269, 307 
Tll. 92; Peo. v. Sisk, 130 N.E. 696, 
297 Tl, 314; Peo. v. Diekmann, 120 
N.H. 490, 285 Ill. 97; Perkins v. Cook 
County Bd. of Comrs., 111 N.E. 580, 
271 Tl. 449, Ann.Cas. 1917A 27; Mar- 
tens v. Brady, 106 N.B. 266, 264 Ill. 
LT.S=* Peo, ov. Brady, 105 N.E. i, 262 Ill. 
578; Peo. v. Kewanee Light, etc., Cox 
104 N.E. 680, 262 Ill. 255; Chicago, 
etc., R. Co. v. Doyle, 102 N.E. 260, 
258 Ill. 624, Ann.Cas. 1914B 385; Clin- 
ton v. Wilson, 101 N.E. 192, 257 Ill. 
580; Standidge v. Chicago R. Co., 98 
524, 40 L.R.A.N.S. 
Peo. v. Nellis, 
Peo. v. Bow- 
Daw- 


529, Ann. "Cas.1913C 65; 
94 N.E. 165, 249 Ill. 12; 


STATUTES 


son Soap Co. v. Chicago, 84 N.E. 920, 
234 Ill. 314, 14 Ann.Cas, 1131; Jones 
v. Chicago, ete., R. Co., 83 N.E. 215, 
231 Ill. 302, 121 Am.S.R. 313; Knick- 
erbocker v. Peo., 102 Ill. 218, 922, 22:9: 
Peo. v.. Wright, 70 Ill. 388; Streeter 
Vv. Peo., 69 Ill. 595, 599. 


Ind.—Koplovitz v. Jensen, 151 N.E. 
390, 197 Ind. 475; Gruber’ v. State, 
148'N.B. 481, 196 Ind. 436; Shideler v. 
Martin, 136 'N.E. 2;s% N.E. 528,192 
Ind. 574: Wright v. House, 121 N.E. 
433, 188 Ind. 247; Indiana R. Commn. 
v. Grand Trunk Western R. Co., 100 N. 
FE. 852, 179 Ind. 255; Hutton v. Boze, 
90 N.E. 893, 173 Ind. "719; Moore v. Bi- 
ble, 90 N. B. 892, 173 Ind. 413; Smith 
v. Hamilton County Ba. of Comrs., 90 
N.E. 881, 178 Ind. 364 [rev 89 N.H. 
867]; Hingle v. State, 24 Ind. 28, 34; 
Stein vy. Marion County Ba. of Comrs., 
136 N.E. 34, 79 Ind.App. 478. 


Iowa.—Iowa R. Land Co. v. Soper, 
39 Iowa 112, 116; McAunich v. Mis- 
Sissippi, etc., R. Co., 20 Iowa 338, 342. 


Kan.—Parker-Washington Co. vy. 
Kansas City, 85 P. 781, 782, 73 Kan. 
722; State v. Hunter, 17 P. 177, 184, 
38 Kan. 578. 


Ky.—Wood v. Wheat, 11 S.W.(2d) 
916, 226 Ky. 762; Willis v. Boyd, 7 
S.W. (2d) 216, 224 Ky. 732; Jones v. 
Russell, 6 S.W. (2a) 460, 224 Ky. 390; 
Shanks v. Winchester Bd. of Hduca- 
tion, 298 S.W. 1111, 221 Ky. 470; Jef- 
ferson County v. Cole, 263 S.W. 1114, 
204 Ky. 27; Ross v. Jefferson County 
Bd. of Education, 244 S.W. 793, 196 
Ky. 366; King v. Commonwealth, 238 
S.W.)373; 194 Ky. 1431222 A. TR: 535; 
Smith v. Shelby Graded School Dist. 
Bd. of Trustees, 186 S.W. 927, 171 Ky. 
39; Bosworth v. Harp, 157 S.W. 1084, 
154 Ky. 559, 45 L.R.A.N.S. 692, Atin. 
Cas.1918C 277; Com. v. Thomas, 131 
S.W. 797, 140 Ky. 789. 


La.—Charbonnet v. Forschler, 70 
So. 224, 138 La. 279; Learnned v. Tex- 
Ses Co., 54 So. 931, 932, 128 La. 

30. 


Minn.—Schulte v. Fitch, 202 N.W. 
719, 162 Minn. 184; State v. Granite 
Falls Independent School Dist., 174 
N.W. 414, 1438 Minn. 433; State v. 
Dakota County, 171 N.W. 801, 142 
Minn. 223; State v. Bridgeman, etc., 
Co., 1384 N.W. 496, 117 Minn. 186, Ann. 
Cas.1918D 41; State v. Walker, 86 
N.W. 104, 105, 83 Minn. 295. 


Miss.—State v. Speakes, 
129, 144 Miss. 125% 


Mo.—State v. Knight, 21 S.W.(2d) 
767, 323 Mo. 1241; State v. Lee, 5 
S.W.(2d) 838, 319 Mo. 976; State v. 
St. Louis, 1 S.W.(2d) 1021, 318 Mo. 
910; State ex rel. Sekyra v. Schmoll, 
282 S.W. 702, 313 Mo. 693; State v. 
Hedrick, 241 S.W. 402, 294 Mo. 21; 
State v. Scullin-Gallagher Iron, etc., 
Co., 186 S.W. 1007, 268 Mo. 178; State 
v. Johnson, 182 S.W. 750; State v. 
Burton, 182 S.W. 746, 266 Mo. 711; 
State v. Southern, 177 S.W. 640, 265 
Mo. 275; Miners’ Bank. v. Clark, 158 
S.W. 597, 252 Mo. 20; State v. Taylor, 
123 S.W. 892, 224 Mo. 393; State v. 
Grossman, 113 S.W. 1074, 1075, 214 
Mo. 233; O’Connor v. St. Louis Trans- 
it Co., $7 S.W. 150, 153, 198 Mo. 622, 
115 Am.S.R. 495, 8 ‘Ann.Cas. 703; 
Hamman vy. Central Coal, etc., Co., 56 
S.w. 1091, 1092, 156 Mo. 232 [quot 
Lynch v. "Murphy, 24° SOW. «CCA, ALS 
Mo. 163]; State v. Pond, 6 S.W. 469, 
471, 93 Mo. 606, 641 [cit State v. Tolle, 
71 Mo. 6451; Ewing v. Hoblitzelle, 
85 Mo. 64, 78; State v. Herrmann, 75 
Mo. 340, "353: State v. Binswanger, 
98 S.W. 103, 104, 122 Mo.App. 78. 


Mont.—State v. Hays, 282 P. 32, 86 
Mont. 58; Hart Refineries v. Harmon, 
263.P. 687, 81 Mont. 423 [foll State 
v. Hart Refineries, 268 P. 1024, and 
aff 49 S.Ct. 188, 278 U.S. 499, 73 L.Ed. 
475]; Trumper v. Musselshell County. 


109 So. 
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School Dist. No. 55, 173 P. 946, 55 
Mont. 90. 


Neb.—Whedon v. Wells, 145.N.W. 
1007, 95 Neb. 517. 


Nev.—Ex p. Boyee, 75 P. 1, 27 Nev. 
299,65 eae 47; Sawyer v. Dooley, 
32 P 437, 440, 21 Nev. 390; Ex p. Spin- 
ney, 10 Nev. 393. 


N.J.—McCarter v. McKelvey, 73 A. 
884, 885; Burlington v. Pennsylvania 
R. Co.,; 142 A, 23, 104 N.J.Law 649; 
Doherty v. Spitznagle, 139 A. 424, 
104 N.J.Law 38; Allen v. Passaic Bd. 
of Education, 79 A. LOD* TOS Gaines 
Law 135; Wilson vy. Fromm, 78 A. 
193, 80 N.J.Law 582; Quigley v. Le- 
high Valley R. Co., 79 A. 458, 80 N.J. 
Law 486; Wilson v. McKelvey, 77 A. 
94, 95, 78 N.J.Law 621; United New 
Jersey, R. etc., Co. v. Baird, 69 A. 472, 
474, 75 N.J.Law 788; Boorum v. Con- 
nelly, 48 A. 955, 958, 66 N.J.Law 197, 
88 Am.S.R. 469; Budd v. Hancock, 48 
A. 1023, 1024,.66 N.J.Law 133; In re 
Cleveland, 19 A. 17, 19, 52. N.J.Law’ 
188 [cit Hammer vy. State, 44 N.J.Law 
667]; State Bd. of Assessors v. State, 
4 A. 578, 584, 48 N.J.Law 310; Central 
R. Co. v. State Bd. of Assessors, 2 
A. 789, 798, 48 N.J.Law 1, 57. Am.R. 
516; State v. Trenton, 42 N.J.Law 
487; Van Riper v. Parsons, 40 N.J. 
Law 123, 29 :Am.R. 210; Van Riper 
v. Parsons, 40 N.J.Law 1, 8. 


N.M.—State v. Mirabal, 273 P. 928, 
33) NuM. 553, 62 A.tasR.° 2965 In -re 
Proposed Middle Rio Grande Con- 
servancy Dist.; 242 P. 683, 31 N.M. 
188; Davy v. McNeill, 240 P. 482, 31 
N.M. 7; State _v. Foster, 212 P. 454, 
28 N.M. 273; State v. Atchison, etc., 
R. Co., 151. P.. 305, 20°N.M. 562; Gray 
Vv. Taylor, 113 P. 588, 15 N.M, 742, 
16 N.M. 171 [aff 33 S.Ct. 199 » 227 US. 
51.) 57) L.Ed. 413] “Rapp. ‘v. "Venable, 
110 P. 834, 836, 15 N.M. 509; Sears v. 
Fewson, 103 P. 268, 15 N.M. 132; 'Ter- 
ritory v. Cutinola, 14 P. 809, 810, 4 
N.M. 160. 

N.Y.—Peo. v. Prendergast, 95 N.B. 
715, 717, 202 N.Y. 188; In re Church, 
92 N.Y. 1, 4,5; New York v. Yonkers, 
192 N.Y.S. 885, 200 App.Div. 427; 
Gubner v. McClellan, 130 App.Div. 
716, 115 N.Y.S. 755; Koster v. Coyne, 
97 N.Y.S. 433, 435, 110 App.Div. 742; 
Arthur v. Glens Falls, 21 N.Y.S. 81, 
83, 66 Hun 136; Syracuse Trust Co. v. 
Pugh, 217 N.Y.S. 626, 128 Misc. 63; 
In re Land of Reflex Dev. Co., 217 
N.Y.S. 609, 127 Misc. 852: In re New 
yes El. R. Co., 3 Abb.N.Cas. 401, 417, 


N.C.—Sparkman v. Gates County 
Bd. of Comrs., 121 S:E.: 531, 487° N.C. 
241; Kornegay v. Goldsboro, 105 S.E. 
187, 180 N.C. 441; Southern R. Co. v. 
Cherokee County, 97 S.E. 758, 177 N.C. 
86. 


N.D.—State v. Lawler, 205 N.W. 
880, 58 N.D. 278; Wishek v. Hilden- 
brand, 204 N.W. 364, 52 N.D. 672; En- 
derson v. Hildenbrand, 204 N.W. 356, 
52 N.D. 533; State v. Jud First State 
Bank, 202 N.W. 391, 52.N.D. 231; Ver- 
mont, L. & T. Co. v. Whithed, 49 N.W. 
318,.2 N.D. 82. 


Ohio.—Brown v. State, 166 N.E. 214, 
120 OhioSt. 297; Assur v. Cincinnati, 
102 N.E. 702, 88 OhioSt. 181; Allen 
v. Smith, 95 N.E. 829, 84 OhioSt. 283, 
Ann.Cas.1912C 611; Hibbard v. State, 
64 N.E. 109, 111, 65 OhioSt. 574, 58 L. 
R.A. 654 [cit Kelley v. State, 6 Ohio 
St. 269, 271]; Bronson v. Oberlin, 41 
OhioSt. 476, 481, 52 Am.R, 90. 


Okl.—Binion v. Dickison, 280 P. 801; 
Ex p. Dickison, 280 P. 797; Protest 
of Chicago; ete., Rs Co.,279 Po 319; 
Roberts v. Ledgerwood, 272 P. 448, 
134 Okl. 152; Munroe v. MeNeill, 255 
P. 150, 122 Okl. 297; Gay v. Thomas, 
46 P. 578, 586, 5 Okl. 1; Guthrie Daily 
Leader v. Catneron, 41 P. 635, 639, 3 
Okl. 677; Buchanan y. State, 236 wae 
908, 830 Okl.Cr. 362. 
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the class must be legitimately constituted.*? 
a statute which is applicable to all of the people 
of the state and which operates in all parts of the 
state is most general in its character*® it is not 
necessary that a law, in order to be general, shall 
affect all of the people of the state,** or all of 
the state,4® nor need it include all classes of indi- 
it may be intended to operate over a 


viduals ;*#° 


Or.—Evert v. Oregon, ete., Coloniza- 
tion Co., 261 P. 443, 123 Or. 225; Far- 
aan v. Portland, 98 P. 145, 147, 52 Or. 
582. 


Pa.—Graeff v. Schlottman, 135 A. 
308, 287 Pa. 342 [rev 87 Pa.Super. 
387]; Com. v. Mathues, 59 A. 961, 976, 
210 Pa. 372; Reeves v. Philadelphia 
Traction Co., 25 A. 516, 517,.152 Pa. 


153; Wheeler v. Remedial Loan Co., 
67 Pa.Super. 21; Com. v. Puder, 67 
*Pa.Super. 11. 


Tenn.—Darnell v. Shapard, 3 S.W. 
(2d) 661, 156 Tenn. 544; Sullivan v. 
State, 188 S.W. 1153, 136 Tenn. 194. 


Tex.—Phil H. Pierce Co. v. Wat- 
kins, 2638 S.W. 905, 114 Tex. 153; Mil- 
am v. State, 114 S.W. 144; Clark v. 


Finley, 54 S.W. 343, 345, 93 Tex. 171; 
Gulf, ete., R. Co. v. Hllis, 18 S.W. 723, 
pr Tama 2865.) Austin > -v..” Patton, 
(Commn.App.) 288 S.W. 182 [rev (Civ. 
App.) 245 S.W. 991, 290 S.W. 153, 294 
S.W. 537]; Navarro County Commis- 
sioners’ Court v. Pinkston, (Civ.App.) 
295 S.W. 271; Martin v. Hidalgo 
County, (Civ.App.) 271 S.W. 436; 
Dodge v. Youngblood, (Civ.App.) 202 
S.W. 116 [rev on other point (Commn. 
App.) 245 S.W. 225]; Houston Hlectric 
Go. v.. Faroux,..125. S.-W. °922, 923, 59 
Tex.Civ.App. 232; Buttron v. El Paso 
Northeastern R. Co., (Civ.App.) 93 
S.W. 676; Ex p. Flake, 149 S.W. 146, 
67 Tex.Cr. 216; Pate v. State, 113 S.W. 
759, 54 Tex.Cr. 462; Smith v. State, 
113 S.W. 289, 290, 54 Tex.Cr. 298; Cox 
vi State, 8 Tex.App. 254, 289, 34 Am.R. 
6. 


Utah.—Utah State Fair Assoc. v. 
Green, 249 P. 1016, 68 Utah 251; Og- 
den City Bd. of Education v. Hunter, 
159, Bo 1019, 48. Utah, 373. 


Vt.—Caverly-Gould Co. v. Spring- 
field, 76 A. 39, 40, 41, 83 Vt. 396. 


Va.—Anthony v. Com., 128 S.E. 633, 
142 Va. 577; Reaves Warehouse Corp. 
v. Com., 126 S.E. 87, 141 Va. 194 [error 
dism 46 S.Ct. 481, 271 U.S. 690, 70 
L.Ed. 1154]; Strawberry Hill Land 
eee v. Starbuck, 97 S.E. 362, 124 Va. 


Wash.—State ex rel. Allen v. 
SchHragg, 292 P. 410, 159 Wash. 68; 
Spokane & Eastern Trust Co. v. Hart, 
221 PI6 5, L2% Wash. 541 5-¥. Mi Clea. 
v. Parish, 154 P. 785, 89 Wash. 495, 
L.R.A.1916D 272; State v. King Coun- 
ty Super. Ct., 120 P. 861, 864, 67 Wash. 
37, Ann.Cas.1913D 78. 


Wis.—Hjelming v. La Crosse Coun- 
ty, 206 N.W. 885, 188 Wis. 581; -Mor- 
gan v. Dornbrook, 206 N.W. 55, 188 
Wis. 426; State v. Lange Canning Co., 
157 N.W. 777, 160 N.W. 57, 164 Wis. 
228; Randall v. Minneapolis, etc., R. 
Co., 156 N.W. 629, 162 Wis. 507; Mil- 
waukee Co. v. Isenring, 85 N.W. 131, 
109 Wis. 9, 538 L.R.A. 635; Johnson v. 
Milwaukee, 60 N.W. 270, 271, 88 Wis. 
be State v. Hoeflinger, 31 Wis. 257, 


Wyo.—State v. Morgan, 242 P. 326, 
34 Wyo. 158; State v. Ross, 228 P. 636, 
31 Wyo. 500; State v. Sheldon, 213 P. 
92, 29 Wyo. 233. 


[a] Similar definitions.—(1) “One 


‘straint.” 


STATUTES 


While 


which relates to persons or things as 
a class.” « In re Church), 92 N.¥.04, 4; 
In re New York El. R. Co., 70 N.Y. 
327, 350, 3 Abb.N.Cas. 401; Wheeler v. 
Philadelphia, 77 Pa. 338, 348, 32 Leg. 
Int. 75; Com. v. Reichard, 8 Pa.Co. 
568; Sutherland St. Constr. § 121 
{quot Guthrie Daily Leader v. Cam- 
eron, 41 P> 635, 3) OKl.-677,. 69015 (2). 
“A statute relating to subdivisions of 
a state or to subjects or to persons or 
things as a class, based on proper dis- 
tinctions and differences that inhere 
in or are peculiar or appropriate to 
the class, is a general law.” State v. 
Daniel, 99 So. 804, 809, 87 Fla. 270. 
(3) “A general law is that which re- 
lates to a whole class of persons, plac- 
es, relations or things grouped accord- 
ing to some specified class character- 
istic, binding all within the jurisdic- 
tion of the lawmaking power, limited 
as that power may be by its territorial 
operation or by constitutional re- 
Groves v. Grant County Ct., 
26 S.E. 460, 462, 42 W.Va. 587. (4) 
“A law framed in general terms, re- 
stricted to no locality, and operating 
equally upon all of a group of objects 
which have any regard to the purpos- 
es of the legislation, are distinguished 
by characteristics sufficiently marked 
and important to make them a class 
by themselves.” Van Riper v. Par- 
sons, 40 N.J.Law 123, 125, 29 Am.R. 
210 [quot Sasser v. Martin, 29 S.E. 
278, 282, 101 Ga. 447; Trenton Iron 
Co. v. Yard, 42 N.J.Law 357, 363]. 


[b] A statute operative alike upon 
all persons (1) similarly situated is a 
general law. Youngs v. Hall, 9 Nev. 
212. (2) “Laws are general where 
every person who is brought within 
the relations and circumstances pro- 
vided for is affected by the law.” Ev- 
ans v. Witmer, 2 Pa.Co. 612, 615. 


[c] Nature of subject matter.—A 
general law is one that relates to a 
subject of a general nature. Scar- 
brough v. Wooten, 170 P. 743, 23 N.M. 
616; State v. Atchison, T. & S. F. Ry. 
Co., 151 P. 305, 20 N.M. 562. 


42. See infra § 319. 


43. Matter of New York Elevated 
R. Co., 70 N.Y. 327, 3 Abb.N.Cas. 401 
[aff 7 Hun 239]. 


44, Title & Document Restoration 
Co. v. Kerrigan, 88° P. 356, 365, 159 
Cal: 289,) 119 Am.SiR. 199,° SL. RiA. 
N.S. 682; Ex p. Martin, 106 P. 235, 
157 Cal. 51, 26 L.R.A.N.S. 242; Matter 
of New York Elevated R. Co., 70 N.Y. 
327, 3 Abb.N.Cas. 401, 422 [aff 7 Hun 
239]; Koster v. Coyne, 97 N.Y.S. 433, 
110 App.Div. 742. 


45. Stone v. State, 101 So. 58, 20 
Ala.App. 69 [cert den 101 So. 62, 211 
Ala. 601]; Clark v. Opelousas, 84 So. 
433, 147 La. 1; Shreveport v! Nejin, 73 
So. 996, 140 La. 785; Youngs v. Hall, 
9, Nev. 212; Hermitage Co. v. Gold- 
fogle, 199 N.Y.S. 382, 204 App.Div. 
710 [aff Edward J. Moberg Co. v. 
Mohr, 142 N.BE. 280, 286 N.Y. 553, and 
Hermitage Co. v. Goldfogle, 142 N.E. 
281, 286 N.Y. 554]. 


_[a] Under a constitutional defni- 
tion of a general law as a law which 
applies to the whole state, (1) a law 
which is general in its terms and is 
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limited number of persons or things,47 or within a 
limited territory,#® and if every person or locality 
brought within the relations and circumstances pro- 
vided for by the law is affected, the law may be 
general although presently operative on but a sin- 
gle individual,t® or thing,®® place,®+ or political 
subdivision,®? such as a county®* or municipal cor- 
poration;®+ and its general character is not af- 


in good faith so framed that all parts: 
of the state may come within the cir-- 
cle of its operation is°’a general law 
(State ex rel. Covington v. Thompson,, 
38 So. 679, 683, 142 Ala. 98) (2) al-- 
though ‘there may be in the state cer- 
tain localities where there are no ob- 
jects for its present operation (State 
ex rel. Covington v. Thompson, su- 
pra), (3) or where there are special 
laws already in existence which must 
be repealed before the general law 
becomes operative therein (State ex 
rel. Covington. v. Thompson, supra), 
(4) or although the operation of it is, 
as to certain counties, postponed for 
a limited time (State ex rel. Collman 
vy. Pitts, 49 So. 441, 442, 160 Ala. 133, 
135 Am.S.R. 79). 


46. Ex p. West, 243 P. 55, 75 Cal. 
App. 591. 


47. Scarbrough y. Wooten, 170 P. 
743, 23 N.M. 616. 


48. Scarbrough vy. Wooten, supra. 


[a] A statute is not local or spe- 
cial (1) “even though its enforcement 
be restricted to a particular locality 
if persons or things throughout the 
state are affected thereby, or if it 
operates upon a subject in which the 
people at large are interested.” 
Stephenson v. Wood, (Tex.Commn. 
App.) 34 S.W.(2d) 246 [answering 
certified questions (Civ.App.) 35 S.W. 
(2d) 794]. (2) “A statute is not spe- 
cial or local merely because it author- 
izes or prohibits the doing of a thing 
in a certain locality. It is, notwith- 
standing this fact, a general law if it 
applies to all the citizens of the state, 
and deals with a matter of general 
concern.” State v. Corson, 50 A. 780, 
67 N.J.Law 178. 


[b] “Locality.—A statute may be 
general and yet operative only in a 
particular locality. Vernon v. 
Evans, etc., Fire Brick Co., 68 N.E. 
208, 204 Ill. 32, 34. 


49. Ex_p. Wells, 21 Fla. 280; 
Riper v. Parsons, 40 N.J.Law 1; St. 
John v. Andrews Inst., 83 N.E. 981, 
191 N.Y. 254; 14 Ann.Cas. 708. 


50. Bloxham vy. Florida Cent., ete.,. 
R.UCo., 17 Ses 902; 35 Bilal 625. 733: 


[a]__ Elevated railroad.—In re New 
York El. R. Co., 70 N.Y. 327. 


{b] Railroad.—Bloxham v. Florida. 
Cent., etc.,.R. Co., 17 So. 902, 35 Wa. 
625, 733. 

51. Ex p. Wells, 21 Fla. 280; 
Mathews v. City of Chicago, 174 N.R. 
35, 342 Ill. 120; Peo. v. Gordon, 113 
N.E. 864, 274 Ill. 462; Van Riper v. 
es 40 N.J.Law 123, 29 Am.R.. 


52. Vaughan v. State, 102 So. 22 
212 Ala. 258. yee 


53. Henry v. State, 117 So. 626, 218° 
Ala. 71, 78; Collier v. Cassady, 57 So. 
617, 68 Fla. 390; State v. Russell, 237 
Peete fa RO eam | TAG Gi Hunzinger v. 
State, 58 N.W. 194, 39 Neb. 653: Mc-— 
oer v. Lincoln, 49 N.W. 282, 32 Neb. 


54 Ex p. Wells, 21 Fla. 280; Aa- 
miral Realty Co. v. New York, 99 N.E. 
241, 206 N.Y. 110, Ann.Cas.1914A 1054, 


For later cases, developments and changes in the law see Annotations, same title and section number 
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County Bd. of Comrs., 
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fected by the number of persons,®> things,®* or 
localities®’ which come within the scope of its 
On the other hand, a statute cannot 
be classed as general when only one county within 


operation. 


the state ean ever come within 


or where the description is so specific that it can 
apply only to particular persons or things exist- 
ing at the time of its enactment.®® 
relates to a class, it must, in order to be regard- 


ed as a general law, be general 


tion to the class,°° it must operate uniformly as to 
all of the persons or subjects included®! and all of 
the class within like cireumstances must come with- 
Where the basis of classification 
is such that new members of the class may come 


in its operation.®? 


STATUTES 


its operation®§ 


Where a law 


in its applica- 


into existence, the law must be so framed as to 


55. McAunich v. Mississippi, etc., 
R. Co., 20 Iowa 338; Guthrie Daily 
Leader v. Cameron, 41 P. 635, 3 OKl. 
677; Groves v. Grant County Court, 
26 S.E. 460, 463, 42 W.Va. 587. 


“Tf the basis of classification is 
valid it is wholiy immaterial how 
many or how few members there are 
in the class.” State v. Cooley, 58 
N.W. 150, 154, 56 Minn. 540. 


56. Ex parte Wells, 21 Fla. 280. 


57. Ex p. Wells, supra; Kittinger 
v. Buffalo Traction Co., 54 N.E. 1081, 
TONY. 377: Peo.tv. Dunn, 52.N.2. 
572, 157 N.Y: 528, 43 L:R.A? 247. 


58. Birmingham Electric Co. v. 
‘Harry, 111 So. 41, 215 Ala. 458 [rev 
111 So. 39, 21 Ala.App. 483]; State v. 
Armstrong, 6 S.W. 705, 315 Mo. 298. 


59. Topeka v. Gillett, 4 P. 800, 32 
Kan. 431. 


[a] Time for adoption of an act 
ais limited.—Topeka vy. Gillett, 4 P. 
800, 32 oe 431. 


60. Se Thomas, SOP PPP TS, 15 
Oki. 1; Car encie Daily Leader v. Cam- 
eron, 41 Pi635,'3 ORL 1677. 


61. U.S.—St. Louis-San Francisco 
R. Co. v. Bledsoe, 7 F.(2d) 364 [cert 
‘den 46 S.Ct. 103, 269 U.S. 578, 70 L. 
Ed. 421]. 


Ariz.—Hazas vy. State, 219 P. 229, 
25 Ariz. 453; Bennett v. Nichols, 80 
P. 392, 396, 9 Ariz. 138. 


Cal.—Martin v. Sacramento County 
Super. Ct., 227 P. 762, 194 Cal. 93; 
Ex p. King, LOGY. DUS, Lot Cale 161; 
Hellman y. Shoulters, 44 P. OLS, (948, 
114 Cal. 136; Robinson v. Southern 
Pac. Co., 38_P. 94, 98, 105 Cal. 526, 
28 L.R.A. 773 [eit ‘Pasadena y. Stim- 
‘son, 27 P. 604, 91 Cal. 238]; Western 
Granite, Cte AC Ol. GMs Knickerbocker, 
Sigks, 1925 60s, Cal. iAdds:. Wx p...West, 
243 P. 55, 75 Cal.App. 591; Ola Home- 
stead Bakery v. Marsh, 242 P. 7495 1.5 
‘Cal.App. 247; Ex p. Northcott, 235 P. 
458, 71 Cal.App. 281. 


Colo.——Kirkpatrick v. Peo., 179 P. 
338, 66 Colo. 100; Peo. v. Earl, 94 P. 
294, 42 Colo. 238. 


Del.—Clendaniel y. Conrad, 83 A. 
1036, 1044. 


Ga.—McGinnis v. Ragsdale, 42 S.H. 
492,116 Ga. 245; Sasser v. Martin, 29 
S.E. 278, 101 Ga. 447. 


Idaho.—Jones v. Power County, 150 
P. 35, 27 Ida'tho 656; Mix v. Nez Perce 
D4 OSI 2255) AS 
Idaho 695, 32 L.R.A.N. '§. 534. 


Ill.—Peo. v. Cobb, 174 N.E. 885, 343 
Tll. 78; Peo. v. Sisk, 130 N.E. 696, 297 
Tl. 314; Tarantina v. Louisville, etc., 
R. Co., 98 N.E. 999, 1101, 254 Tl. 624, 
Ann.Cas.1913B 1058: Dawson Soap Co. 
v. Chicago, 84 N.E. 920, 234 Ill. 314, 


14 Ann.Cas. 1131; Jones v. Chicago, 
ete: Re CourssaNrh, 225, -23tsT ll 302, 
121 Am.S.R. 318; Arms v. Ayer, 61 
N.E. 851, 855, 192 Ill. 601, 85 Am.S.R. 
SO OS da RA. 2/0%e 


Ind.—D. H. Davis Coal Co. v. Pol- 
land, 62 N.E. 492, 496, 158 Ind. 607. 


Kan.—Richardson y. Kansas City 
Bd. of Education, 84 P. 538, 540, 72 
Kan. 629; Topeka v. Gillett, 4 P. 800, 
803, 32 Kan. 481. 


Ky.—King v. Com., 238 S.W. 373, 
194 Ky. 143, 22 A.L:R. 535. 


Minn.—State v. Rogers, 100 N.W. 
659, 660, 93 Minn. 55 [quot State v. 
Cooley, 58 N.W. 150, 56 Minn. 540]; 
Nichols v. Walter, 33 N.W. 800, 37 
Minn. 264, 271. 


Miss.—Jackson v. Deposit Guaran- 
ty Bank, etc., Co., 133 So. 195; State 
v. Gilmer Grocery Co., 125 So. 710, 
156 Miss. 99; State v. Speakes, 109 
So. 129, 144 Miss. 125. 


N.M.—Davy v. McNeill, 240 P. 482, 
SON NES a. 


Okl1.—Bishop v. Tulsa, 209 P. 228, 
21 OXKLCr. 457, 27 A.LRs 1008. 


S.C.—McKiever v. Sumter, 135 S.E. 
60, 187 S.C. 266. 


Tex.—Smith v. State, 113 S.W. 289, 
290, 54 Tex.Cr. 298. 


Wyo.—McGarvey v. Swan, 
697, 701, 17 Wyo. 120. 


“General laws are those which op- 
erate alike upon all persons to whom 
they apply and apply equally to all 
persons in the same category within 
the jurisdiction of the lawmaking 
power.” Ex p. West, 243 P. 55, 57, 75 
Cal.App. 591. 


“A statute that cannot be reduced 
to a general law to operate uniform- 
ly upon the entire class or subject 
with which it purports to deal is not 
a general but a special or local law.’ 
Sasser v. Martin, 29 S.E. 278, 282, 
101 Ga. 447. 


62. ° State v. Cooley, 58 N.W. 150, 
153, 56 Minn. 540; Gay v. Thomas, 
46 P. 578, 5 Okl. 1; Guthrie Daily 
Leader v. ‘Cameron, 41 P. 635, 3 Okl. 
677; Estate ex rel. Allen v. Schrage, 
292 P. 410, 159 Wash. 68; Spokane & 
Eastern Trust Co. v. Hart, 221 P. 615, 
127 Wash. 541; Y. M. C. A. v. Parish, 
154 P. 785, 89 Wash. 495, L.R.A.1916D 
272. 


Effect of exclusion from class see 
infra § 322. 

63. State v. Cooley, 58 ey Me 150, 
56 Minn. 540. 


64. State v. Corson, 50 A. 780, 785, 
67 N.J.Law 178; Murph v. Landrum, 
56 S.B. 850, 855, 76 S.C. 21; Carolina 
Grocery Co.. v. Burnet, 39 S.E. 381, 


96. Pb. 
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include them when they arrive.*? A general law op- 
erating uniformly throughout the elass to which it 
is applicable will not be held to be local or special 
because localities or individuals within the class 
may be affected in different ways,°* or some benefited 
more than others;°*® or because the occasion of the 
enactment was the legislative intent to secure there- 
by a special result for a special purpose;®* or be- 
cause the enactment of the act was promoted by an 
individual or locality to be benefited thereunder ;°* 
or because its promoters believed it to be special 
and conformed to the requirements for the proper 
enactment of special laws;°* or because its title, 
in contradiction to its provisions, seems to indicate 
that it is private or local;®® or because it was en- 


384, 61 S.C. 205, 58 L.R:A. 687 [cit 
Dean v. Spartanburg Co., 37 S.E. 226, 
5S. Ceol Lod 


65. Ala.—State vy. Merrill, 117 So. 
473, 218 Ala. 149; In re Op. of Jus- 
tices, 111 So. 312, 215 Ala. 524; Smith 
vy. Styles, 70 So. 905, 195 Ala. 107. 


Ill.—Peo. y. Nellis, 94 N.E. 165, 
169, 249, Tl-12. 


Ind.—Indianapolis Tract., ete., Co. 
v. Kinney, 85 N.E. 954, 956, 171 Ind. 
612, 23 L.R.A.N.S. 711. 


Iowa.—Eckerson vy. Des Moines, 115 
N.W. 177, 185, 1387 Iowa 452. 


N.Y.-—Waterloo Woolen Mfg. Co. v. 
Shanahan, 28 N.B. 358, 128 N.Y. 345, 
14 L.R.A. 481. 


Ohio.—Steele, etc., Co. vy. Miller, 110 
N.E. 648, 92 OhioSt. 115, L.R.A.1916C 
1023, Ann.Cas.1917C 926. 


Pa.—Com. v. Norton, 9 Pa.Dist. 132, 
23 Pa.Co. 386, 7 Del.Co. 521. 


“It of course frequently occurs that 
in practieal operation a general law 
will necessarily affect one section of 
the state to a greater extent than an- 
other—such, by way of illustration, 
laws regulating coal mines ,having 
vital effect in industrial sections but 
of less concern in rural communities, 
and likewise laws regulating oyster 
culture, and numerous other illus- 
trations that might be given. While 
the people of the Seventh circuit are 
more interested in the operation of 
the law than those of other sections 
of the state, yet the act applies to 
every county in the state, as it cre- 
ates a judgeship having jurisdiction 
over all persons and property within 
the state.” State v. Merrill, 117 So. 
473, 218 Ala. 149, 152. 


66. Baltimore v. United R., etce., 
Co., 94 A. 378, 126 Md. 39; St. John 
v. Andrews Institute for Girls, 83 N. 
BE. 981, 191 N.Y. 254, 14 Ann.Cas. 708; 
Bertram v. Com., 62 S.H. 969, 971, 108 
Va. 902. 


67. Clendaniel v. Conrad, 83 A. 
1036, 26 Del. 549, Ann.Cas.1915B 968 
[error dism 35 S.Ct. 203,'235- U.S. 712; 
59 L.Ed. 487]; Kittinger vy. Buffalo 
Traction Co., 54 N.E. 1081, 160 N.Y. 
Bll. 


68. See case infra this note. 


[a] That notice of intention to ap- 
ply for enactment of a general law 
was published as required for special 
laws, and that precedent steps taken 
by those seeking its enactment show- 
ed that they considered it a special 
law, does not render it special. State 
v. Stratton, 38 S.W. 88, 136 Mo. 423. 


69. Peo. v. McCann, 16 N.Y. 58, 69 
Am.D. 642, 15 How.Pr. 503 [rev 8 
Park.Cr. 272]. 
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acted and published as a local law;7° or because it 
embraces several separate matters;’! or because its 
operation is prospective only;7* or because it ex- 
cepts another general law from its operation,’* or 
excepts a community from the operation of one gen- 
eral law and makes it subject to another general 
law,’* or fails to repeal other general laws,’° or 
continues in force with the general law certain local 
laws in counties where they exist;’® or because, at 
the time it was enacted, special laws relating to the 
same subject were also passed.** 


-[§ 319] b. Validity and General Tests of Classi- 
fication. Since a law may be general and yet affect 
only persons, things, or localities of a particular 
class,?® and, as has been pointed out, in so far as it 
is intended to operate on a limited number of per- 
sons or things or within a limited territory, thereby 
assumes characteristics usually associated with lo- 
eal or special legislation,’® the test of whether a stat- 
ute so operating falls within constitutional limita- 
tions and inhibitions upon the right to enact special 


70. Gaither v. Jackson, 128 A. 769, 
147 Md. 655; Hartsfield v. Newbern, 84. 


STATUTES 


448, 134 Okl. 152. 
Baker v. Gillan, 94 N.W. 618, 


or local legislation becomes, ordinarily, the proprie- 
ty of the classification resorted to by the legisla- 
ture.8° It is, of course, competent for the legisla- 
ture to classify objects of legislation.St It has a 
large discretion in this regard,*®? and if the classifi- 
cation is reasonable,** not artificial®* or arbitrary,°? 
and rests upon some substantial difference of situa- 
tion or cireumstances indicating the necessity or 
propriety of legislation restricted to the class cre- 
ated,®® it will be upheld.s* It must have regard to 
the character of the legislation®®’ and the distinc- 
tions must bear a proper relation to the classifica- 
tion.®® Classification cannot be based upon existing 
circumstances alone or upon circumstances of limit- 
ed duration except where the object of the law itself 
is temporary.2® However, if these fundamental re- 
quirements are present it has been said that classi- 
fication need not be scientific,®! consistent,®? logi- 
cal,®? or exact.°* It is not necessary that the reason 
for the classification should appear on the face of 
the legislation.®® In determining the propriety of 


“Tt is only when such distinctions 
exist as differentiate, in important 


119 S.E. 15, 186 N.C. 136. 


71. Gubner v. McClellan, 115 N.Y. 
S. 755, 130 App.Div. 716. 


72. Redlands v. Brook, 91 P. 150, 
Ta Cal w474, 


[a] he exclusion of pending ac- 
tions from the effect of a regulation 
does not make it invalid as special. 
Indianapolis St. R. Co. v. Robinson, 
61 N.E. 197, 157 Ind. 232; New York, 
etc., Land Co. v. Weidner, 32 A. 557, 
169 Pa. 359; Chunn vy. Chunn, Meigs 
(Tenn.) 131. 


73. Harrington Tp. Road Commn. 
v. Haring, 26 A. 915, 55 N.J.Law 327. 


74. Peo. v. Newburgh, etc., Plank 
Road Co., 86 N.Y. 1 [rev 23 Hun 173]. 


75. Harrington Tp. Road Commn. 
v. Harrington Tp. Collector, 23 A. 666, 
54 N.J.Law 274. 


76. State v. Pitts, 49 So. 441, 442, 
160 Ala. 133, 185 Am.S.R. 79. 


77. State v. Pitts, supra. 
78. See supra § 318. 


7S. Scarbrough v. Wooten, 170 P. 
743, 23 N.M. 616; State v. Atchison, 
or oS Bey CO tbs LP 2480bso207-Ne 


80. Scarbrough v. Wooten, 170 P. 
743, 283 N.M. 616; State v. Atchison, 
base Si. Ry.) Cor78b1' RP: 3:05,°20°N.M. 


81. State v. Cooley, 58 N.W. 150, 
56 Minn. 540; Baker vy. Gillan, 94 N. 
W. 618, 68 Neb. 368; Vermont L. & 
A oe v. Whithed, 49 N.W. 318, 2 N. 


82. Martin v. Sacramento County 
Super. Ct., 227 P.. 762, 194:Cal. 93: 
Baker v. Gillan, 94 N.W. 618, 68 Neb. 
368; Davy v. McNeill, 240 P. 482, 31 
N.M. 7; State v. Nolan, 30 S.W.(2da) 
601, 161 Tenn. 293. : 


83. Ark.—Webb v. Adams, 23 S.W. 
(2d) 617, 180 Ark. 713. 


Miss.—State vy. Gilmer Grocery Co., 
125 So. 710, 156 Miss. 99. 


Mich.—Lundstrom y. Ellsworth Tp., 
162 N.W. 990, 196 Mich, 502. 


Neb.—Baker v. Gillan, 94 N.W. 618, 
68 Neb. 368. 


Okl.—Roberts v. Ledgerwood, 272 P. 


‘68 Neb. 368. 


85. Cal.—Franchise Motor Freight 
Ass’n vy. Seavey, 235 P. 1000, 196 Cal. 
ites See 2 v. Swanston, (App.) 290 
Hee LM, 


Tll.—Peo. v. Callicott, 153 N.E. 688, 
822 Ill. 390; Stewart v. Brady, 133 N. 
E. 310, 300 Ill. 425; Jensen vy. Wilton 
BH. Wilcox Lumber Co., 129 N.E. 133, 
295 NU 294.0 


Minn.-—State ex rel. Youngquist v. 
Common School Dist. No. 78 of Wash- 
ington County, 230 N.W.. 115, 180. 
Minn, 44; State v. Independent School 
Dist. of Granite Falls, 174 N.W. 414, 
143 Minn. 433. 


Mo.—Ex p. Karnstrom, 
595, 297 Mo. 384. 


Neb.—Baker y. Gillan. 94 N.W. 618, 
68 Neb. 368; State v. Farmers’, etc., 
Irr: Co.; 80 N.W. 52,59 Neb. 1. 


N.D.—Vermont L. & T. Co. v. Whit- 
hed, 49 N.W. 318, 2 N.D. 82. 


86. Ariz.—Bennett v. Nichols, 80 
P. 392, 9 Ariz. 138. 


Cal.—Franchise Motor Freight 
Ass’n v. Seavey, 235 P. 1000, 196 Cal. 
(Py Bx po Ring 106. P.4b78 6157 Gal. 
161; City of Pasadena v. Stimson} 27 
P. 604, 91 Cal. 238. 


Ill.—Peo. v. Weis. 114 N.E. 381, 275 
Ill. 581; Peo. v. Kewanee Light & 
Power Co., 104 N.E. 680, 262 Tll. 255. 


Minn.-—State ex rel. Youngquist v. 
Common School Dist. No. 78 of Wash- 
ington County, 230 N.W. 115, 180 
Minn. 44; State v. Independent School 
Dist. of Granite Falls, 174 N.W. 414. 


Miss.—State v. Speakes, 109 So. 
129, 114 Miss. 125. 


N.D.—Vermont L. & T. Co. v. Whit- 
hed, 49 N.W. 318, 2 N.D. 82. 


Okl.—Roberts v. Ledgerwood, 272 
P. 448, 1384 Okl. 152. 


Tex.—O’Brien v. Amerman, 247 §. 
W. 270, 112 Tex. 254 [aff (Civ.App.) 
233 S.W. 1016]. : 


“The fundamental rule is that the 
classifications must be based upon 
substantial distinctions which make 
one class really different from anoth- 
er.” State v. Cooley, 58 N.W. 150, 
153, 56 Minn, 540. 


249 S.W. 


particulars, persons or classes of per- 
sons from the body of the people, that 
laws having operation only upon such 
particular persons or classes of per- 
sons have been held to be valid enact- 
ments.” Peo. v. Kewanee Light and 
hess Co., 104 N.E. 680, 262 Ill. 255, 
62. 


87. See cases supra notes 83-86 
and infra this note. 


[a] Differences as well as resem- 
blances must be considered in ascer- 
taining the reasonableness of a clas- 
sification. Jones v. Russell, 6 S.W. 
(2d) 460, 224 Ky. 390. 


[b] Difference in population must 
be such as to suggest a substantial 
basis for difference in laws. Reyn- 
olds & Co. v. Collier, 85 So. 465, 204 
Ala. 38; State v. Williams, 93 So. 
381, 207 Ala. 517, 18 App.App. 513. 


88. Webb v. Adams, 23 S.W.(2d) 
617, 180 Ark. 713; Gregory v. Hecke, 
2388 P. 787, 73 Cal.App.' 268. 


89. State v. Sullivan, 116 So. 255, 
95 Fla. 191; Jensen v. Wilton EB. Wil- 
cox Lumber Co., 129 N.E. 138, 295 Il. 
294; State v. Common School Dist. 
No. 78, Washington County, 230 N.W. 
115, 180 Minn. 44; State v. Hamilton, 
129 N.W. 916, 20 N.D. 592. 


“The characteristics which form 
the basis of the classification must be 
germane to the purpose of the law. 
In other words, legislation for a class 
to be general must be confined to mat- 
ters peculiar to’the class.” State v. 
povtey: 58 N.W. 150, 1538, 56 Minn. 


90. State v. Cooley, supra. 


91. Peo. v. Callicott, 153 N.E. 688, 
322 Ill. 390; Stewart’ v. Brady, 133 
N.E. 310, 300 Ill. 425; Jones v. Rus- 
sell, 6 S.W.(2d) 460, 224 Ky. 390. 


92. Stewart v. Brady, 133 N.E. 
300 Ill. 425. ho =) 


93. Stewart v. Brady, supra. 


94. Jones v. Russell, 6 S.W.(2a) 
460, 224 Ky. 390; Cleveland v. Davis 
115 N.E. 503, 95 OhioSt. 52, : 


95. Martin v. Sacramento County 
Super. Ct., 227 P. 762, 194 Cal. 93; 
State v. Nolan, 30 S.W.(2d) 601, 161 
Tenn. 293. 
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the classification, the court may resort to facts that 
are within its judicial knowledge, contemporaneous 
conditions and situations of peoples, existing state 
policies, and matters of common knowledge.?® 


General and special laws distinguished. A statute 
which relates to persons or things as a class is a 
general law, while a statute which relates to par- 
ticular persons or things of a class is special.?7 


General and public laws distinguished. 
and “general,” as the terms are applied to statutes, 
are sometimes synonymous but not necessarily go.°8 
“Public,” as applied to legislation, has a broader 


96. Farelly Lake Levee District v. 
Hudson, 273 S.W. 711, 169 Ark. 33; 
Martin v. Sacramento County Super. 
Ct., 227 P.. 762, 194 Cal. 93. 


[a] For example (1) the fact that 
many special acts have been passed 
by the legislature establishing levee, 
drainage, and highway districts to 
support a statute legislating with 
reference to them as a class (Farelly 
Lake Levee District v. Hudson, 273 
S.W. 711, 169 Ark, 33), (2) or the 
large population of certain counties 
and the increased court business re- 
sulting therefrom (Martin vy. Sacra- 
mento County Super. Ct., 227 P. 762, 
194 Cal. 93), (3) or that there are 
many municipal corporations in the 
state having a greater population than 
five thousand (Peo. v. Earl, 94 P. 294, 
42 Colo. 238). 


97. Ark.—City of Little Rock v. 
Town of North Little Rock, 79 S.W. 
785, 787, 72 Ark. 195; Little Rock & 
AD ate y. Co. v. Hanniford, 5 S.W. 
294, 49 Ark, 291. 


Md.—Ex p. Rickell’s Estate, 149 A. 
446, 150 A, 25, 158 Md. 654. 


Mo.—State ex inf. Barker v. South- 
ern, 177 S.W. 640, 265 Mo. 275; State 
v. Miksicek, 125 S.W. 507, 511, 225 
Mo. 561, 185 Am.S.R. 597; O’Connor 
v. St. Louis Transit Co., 97 S.W. 150, 
153, 198 Mo. 622, 115 Am.S.R. 495, 8 
Ann.Cas. 703; Ex p. Berger, 90 S.W. 
759, 762, 193 Mo. 16, 112 Am.S.R. 472, 
3 L.R.A.N.S. 530, 5 Ann.Cas. 383 [cit 
State ex rel. Lionberger v. Tolle, 71 
Mo. 650]; Hamman v. Central Coal, 
etce., Co., 56 S.W. 1091, 1092, 156 Mo. 
232; Lynch v. Murphy, 24 S.W. 774, 
119 Mo. 163; Ewing v. Hoblitzelle, 85 
Mo. 64, 78; State v. Herrmann, 75 
Mo. 340, 346. 


Nev.—Sawyer v. Dooley, 32 P. 437, 
440, 21 Nev. 390. 


N.Y.—Matter of Church, 92 N.Y. 1, 
16 Wkly.Dig. 510 [aff 28 Hun 476]; 
Matter of New York Hlevated R., 70 
N.Y: 328; Koster v. Coyne, 97 N.Y.S. 
433, 435, 110 App.Div. 742 [quot In 
re New York Elevated R. Co., 70 N.Y. 
327, 350]; In re New York El. R. Co., 
3 Abb.N.Cas. 401, 417, 422. 


N.D.—Vermont Loan, ete., Co. v. 
Whithed, 49 N.W. 318, 320, 2 N.D. 82. 


Or.—Farrell v. Port of Columbia, 
91 P. 546, 50 Or. 169. 


Pa.—Wheeler v. Philadelphia, 177 


“Pa. 348. 


Tex.—Clark v. Finley, 54 S.W. 343, 
$45, 93 Tex. 171; Smith v. State, 113 
S.W. 289, 291, 54 Tex.Cr. 298. 


Wis.—Clark yv. City of Janesville, 
10 Wis. 119. 


“A special law is one that relates to 
particular persons or things of a 
class as distinguished from a gen- 
eral law which applies to all persons 
or things of a class.” State v. Balti- 
more & O. R. Co., 77 A. 433, 434, 113 
Md. 179. 


} 


STATUTES 


“Public” 


“The difference between a general 
and special statute is that a general 
law applies to all of a class, while a 
special statute applies to one or two 
or a part of a class only.” McLaugh- 
ee Ford, 273 S.W. 707, 168 Ark. 


[a] Where the term “general” is 
used in contradistinction to “special,” 
it signifies relating to the whole com- 
munity or all of a class instead of 
to a particular locality or a part of a 
class. In this sense ‘a law is general 
when it operates equally and uniform- 
ly upon ail persons, places or things 
brought within the relation and cir- 
cumstances for which it is provided. 
But where it is applicable only to a 
particular branch or designated por- 
tion of such persons, places, or things, 
or is limited in the objects to which 
it applies, it is special.” Farrell v. 
Port of Columbia, 91 P. 546, 547, 50 
Or. 169. 


98. Farrell y. Port of Columbia, 91 
P. 546, 547, 50 Or. 169; Clark v. City 
of Janesville, 10 Wis. 119. 


“Every general law is necessarily 
a public one but every public law is 
not a general one.” Farrell v. Port 
of Columbia, supra. 


[a] Terms “general’ and “public” 
law are frequently used synonymous- 
ly, but they are not the equivalent of 
each other. Every general law is 
necessarily a public law but every 
public law is not a general law. A 
general law is a law which operates 
throughout the state, alike on all the 
people or all of a class. Any law af- 
fecting the public within the limits 
of the county or community would 
be a public law, although not a gen- 
eral law. Holt v. Birmingham, 19 So. 
$35, 110 Adanr369,4372: 


99. U.S.—Dundee Mortg., etc., Co. 
v. School Dist. No. 1, 21 F. 151, 158. 


Me.—Pierce v. Kimball, 9 Me. 54, 
56, 23 Am.D. 537. 


N.Y.—Ferguson v. Ross, 27 N.E. 
954, 126 N.Y. 459; Kerrigan v. Force, 
68 N.Y. 381, 383. 


N.C.— Yarborough v. North Carolina 
Park Commn., 145 S.H. 563, 196 N.C. 
284. 

Or.—Naylor v. McColloch, 103 P. 
69, 72, 54 Or. 305; Farrell v. Colum- 
bia, 91 P. 546, 547, 50 Or. 169. 


Pa.—Davis v. Clark, 106 Pa. 377. 


Eng.—London, etc., R. Co. v. Run- 
corn Rural Council, [1898] 1 Ch. 561. 


1. Farrell v. Port of Columbia, 91 
P. 546, 50 Or. 169. See Youngs v. 
Hall, 9 Nev. 212 (when the court 
said: ‘public’ and ‘‘general” are con- 
vertible terms). 


2. Ala.—State v. Sayre, 39 So. 240, 
142 Ala. 641, 4 Ann.Cas. 656: Wal- 
Jace v. Revenue Bd., 37 So. 321, 322, 
140 Ala. 491; Holt v. Birmingham, 19 
Sov iso. Ale, <3 09s 


Ariz.—Chambers y. Atchison, etc., 
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connotation, including both géneral laws and such 
special and local laws as are not private.®® Where 
used as opposite from private with reference to the 
subject matter of a statute, the term “general” is 
equivalent to “publie,”? but a general law, as dis- 
tinguished from a special law, must operate through- 
out the entire community or class, and a public law 
may or may not.? 


General and local laws distinguished. As distin- 
guished from a local statute, a general statute is 
one which operates over the whole territory of the 
state instead of a particular locality.® 


A law may 


R. Co., 255 P. 1092, 32 Ariz. 102. 


Ark.—Little Rock v. North Little 
Rock, 79 S.W. 785, 72 Ark. 195. 


Cal.—Title, etc.. Restoration Co. y. 
Kerrigan, 88. P.. 356, 150 Cal: 289, 8 
L-R. ANS. 682; ° 119 > Am.S.Ri) 199; 
Brooks v. Hyde, 37 Cal. 366. 


Colo..—Peo. v. Harl, 94 P. 294, 42 
Colo. 238. 


Ga.—Sasser y. Martin, 29 S.E. 278, 
101 Ga. 447. 


Ill.—Peo. -v. Wright, 70 Ill. 3838. 


Ind.—Groesch v. State, 42 Ind. 547; 
Levy v. State, 6 Ind. 281; Hankins v. 
Lawrence, 8 Blackf. 266, 267. 


Iowa.—Haskel v. Burlington, 30 
Iowa 232; McAunich v. Mississippi, 
etc., R. Co., 20 Iowa 338. 


Me.—Pierce v. Kimball, 9 Me. 54, 
56, 23 Am.D. 537. 


Md.—Herbert v. Baltimore County, 
55 A. 376, 97 Md. 639. 


Mass.—Burnham y, 
Mass. 266, 268. 


Minn.—State v. Cooley, 58 N.W. 150, 
56 Minn. 540. 


aie te eee v. Hall, 9 Nev. 218, 


N.H.—Crippen vy. Laighton, 44 A. 
538, 541, 69 N.H. 540, 76 Am.S.R. 192, 
46 L.R.A, 467. 


N.J.—State v. Corson, 50 A. 780, 67 
N.J.Law 178. 


N.Y.—Peo. v. Chautauqua County 
Suprs., 43 N.Y. 10, 17; Kerrigan v. 
Force, 9 Hun 185 faff 68 N-Y: 3811; 
Burnham v. Acton, 30 N.Y.Super. 395, 
4 Abb.Pr.N.S. 1, 35 How.Pr. 48; Jen- 
kins v. Union Turnp. Co., 1 Cai.Cas. 


’ 


N.C.—State v. Chambers, 
600, 602. 


; Ohio.—McGill v. State, 34 OhioSt. 
28. 


Webster, 5 


935 N.C. 


Or.—Farrell v. Columbia, 91 P. 546, 
93°. P..254,°50 Or, 1695) Crawford) vw: 
Linn County, 5 P. 738, 747, 11 Or. 482. 


Tex.—Cordova v. State, 6 Tex.Anpp. 
ae Lastro v. State, 3 Tex.App. 363, 
65. 


Vt.—Atherton v. Essex Junction, 74 
A. 1118, 1119, 83 Vt. 218, 27 L.R.A.N.S. 
695, Ann.Cas.1912A 339; Winooski v. 
Gokey, 49 Vt. 282, 285. 


Wis.—Clark v. Janesville, 10 Wis. 
178; State v. Lean, 9 Wis. 287. 


Eng.—Samuel vy. Evans, 2 T.R. 569, 
100 Reprint 306. 


[a] For full statement of distinc- 
tions between public and private laws, 
and between general, local, and spe- 
cial laws see Sasser v. Martin, 29 S.E. 
278: TOI Gian447.., 4 : 

3. Peo. v. Wilcox, 86 N.E. 672, 237 
Ill. 421; Farrell v. Port of Columbia, 
91 P. 546, 50 Or. 169; Maxwell v. Til- 
lamook County, 26 P. 803, 20 Or. 495, 


734 [59 C.J.]. 


be general and have but a local application. The 
‘fact that the law applies to many localities makes 
it no less local in the absence of classification group- 
ing them into a valid class.® 


[§ 320] c. Laws Subject to Local Option as to 
Adoption. A law operative throughout the state, 
which grants equally to all in a class an option to 
avail themselves of the provisions of the act by 
adoption thereof and declares such provisions to be 
in force wherever adopted, is general,® regardless 
of the number adopting it,7 unless an exercise of the 
option within its terms has a tendency, not to uni- 
formity, but to diversity and to the production of 
results that are special and local;* but the fact that 
an option may be exerci8ed by some and not by 
others within the class does not affect the uniform 
cperation of the law if all who do accept are to be 
governed alike.® The law may even prescribe differ- 
ent rules for those who do and for those who do not 
accept its provisions and still be a general law, pro- 
vided only the classification between those who do 
accept and those who do not with reference to the 
subject matter of the legislation is reasonable.t° 
The act is special where the option is such that its 


499; Davis v. Clark, 106 Pa. 377, 384. 
15 Wkly.N.C. 209; Clark v. City of | 1 Okl. 204. 
Janesville, 10 Wis. 119. 


4, Mix v. Board of Com’rs of Nez 
Perce County, 112 P. 215, 18 Idaho 
695, 32 L.R.A.N.S. 534. 


67 Or. 507. 


STATUTES 


Okl.—Johnson v. Mocabee, 32 P. 336, 


Or.—Portland v. Coffey, 135 P. 358, 


[8§ 319-321 


exercise within the terms of the statute may result 
in a classification not justifiable on any reasonable 
ground,!! or in violation of the rule requiring uni- 
form operation of the law within the class,1? as, for 
example, where the option offers to those of the same 
class an alternative of different rules or methods, 
possibly resulting in a dissimilarity of rules or meth- 
ods within the class imposed by the law itself and 
not resulting from conditions outside the law.t* 
Where a time limitation is placed on the exercise of 
the option, the law is held general if the classifica- 
tion of those included and exeluded by the lmita- 
tion is reasonable,14 and special if the resulting 
classification is arbitrary.t° A provision therein for 
the retroactive operation of a local option law does 
not invalidate it.t® 


[§ 321] 2. Laws of General Nature. As has been 
noted, provisions of the constitutions of many of the 
states require the uniform operation of laws of a 
general nature.!7 A law is one of a general nature 
within the meaning of such a provision when its sub- 
ject matter either does or may exist in or affect every 
part of the state.1® Such a law has also beerf de- 
fined as a public law of universal interest to the peo- 


of highways, based upon a_ valid 
classification, and which may be put 
in action alike by all of the class up- 
on which it is based, is a general law. 
The constitution does not require that 


Pa.—Reeves v. Philadelphia Trac-| such a law shall be uniformly ap- 
tion Co., 25 A. 516, 152 Pa. 153; Read-| plied. 
“To clothe a law with a general] ing City v. Savage, 16 A. 788, 124 Pa. 


We have above determined, 
that the legislature may create tri- 


character in contradistinction to a, 
local character, it is not essenfial that 
it should affect every person, object 
or thing in the state, nor operate ter- 
ritorially throughout the entire limits 
and in all parts of the state.” Sasser 
v. Martin, 29 S.H. 278, 281, 101 Ga. 447. 


5. Evans v. Witmer, 2 Pa.Co. 612. 


6. Cal.—Ex p. Beck, 124 P. 543, 
162 Cal. 701. 


Fla.—Whitaker v. Parsons, 86 So. 
247, 80 Fla. 352. : 


Ga.—Thomas v. State, 18 S.E. 44, 
92 Ga. 1; Haney v. Bartow County, 
18 S.E. 28, 91 Ga. 770. 


Idaho.—Mix v. Nez Perce County 
Bd. of Comrs., 112 P. 215, 18 Idaho 
695, 32 L.R.A.N.S. 534. 


Ill.—Peo. -v. Gordon, 113 N.F. 864, 
274 Ill. 462; Perkins v. Cook County 
Bd of -Conirs; 111 NV.5305) 271, TE. 
449, Ann.Cas.1917A 27: Peo. v. Hoff- 
man, 5 N.E. 596, 8 N.E. 788, 116 Ill. 
587, 56 Am.R. 793 [dist Peo. v. Coop- 
er, 83 Ill. 585]. 


Ind.—Sarlls v. State, 166 N.E. 270, 
67 A.L.R. 718; Gordon v. Corning, 92 
N.E. 59, 174 Ind. 337. 


Iowa.—Hckerson v. Des Moines, 115 
INDWe, Lil,» 137, Towast 4525. Dalby.) v: 
Wolf, 14 Iowa 228. 


Mo.—State v. Thurman, 187 S.W. 
1190, 268 Mo. 587; Hall v. Sedalia, 134 
S.W. 650, 232 Mo. 344; State v. Hand- 
ler, 76 S.W. 984, 178 Mo. 38; Ex p. 
Handler, 75 S.W. 920, 176 Mo. 3838. 


N.H.—State v. Noyes, 30 N.H, 279. 


N.J.—Michaelson v. Wall Tp., 108 
A. 145, 92. N.J.Law 72; Noonan v. 
Hudson County, 20 A. 255, 52 N.J.Law 
398 [aff 18 A. 117, 51 N.J.Law 454]; 
In re Cleveland, 19 A. 17, 20 A. 317, 
52 N.J.Law 188, 7 L.R.A. 431; Warner 
uA Hoagland, 16 A. 166, 51 N.J.Law 


828 [rev 13 A. 919, 120. Pa. 198, and 
dist Scranton School-Dist.’s App., 6 
A. 158, 113 Pa. 176]. 


Tex.—Ex p. Francis, 165 S.W. 147, 
72 Tex.Cr, 304; Edmanson vy. State, 
142 S.W. 887, 64 Tex.Cr. 418. 


Utah.—State v. Briggs, 146 P. 261, 
46 Utah 288; Peterson y. Petterson, 
130: Bs 2415 %42) Utah 270. 


Wash.—State v. Tausick, 116 P. 651, 
64 Wash. 69, 35 L.R.A.N.S. 802. 


Wis.—State v. Lean, 9 Wis. 279. 


7. Tower v. Glos, 99 N.E. 876, 256 
Til, 121; Peo. v. Kipley, 49 N.E. 229, 
171 Tl. 44, 41 L.R.A. 775. 


8 State v. Copeland, 69 N.W. 27, 
66 Minn. 315, 61 Am.S.R. 410, 34 L.R. 
A. 777; Com. v. Dentworth, 22 A. 820, 
145 Pa. 172; Com. v. Reynolds, 20 A. 
1011, 137 Pa. 389; Frost v. Cherry, 
15 A, 782, 122° Pa. 417 [aft 4° Pa-:Co, 
579 lis 1 Com. (vi eHalsteads CPa.) 7A. 
221; Scranton Sch. Dist.’s Appeal, 6 
A. 156, 113 Pa. 176; Campbell v. Bor- 
ough, 22 Pa.Co. 17; Bowen v. County, 
6 Pa.Co. 613. See Jenks Tp. Poor Dis- 
trict v. Sheffield Tp. Poor District, 19 
A. 1004, 185 Pa. 400 (where the ques- 
tion is raised but not decided). 


9. Ex p. Beck, 124 P. 548, 162 Cat. 
701; Eckerson v. Des Moines, 115 N. 
W. 177, 187 Iowa 452; Noonan v. Hud- 
son, County. 20° Av) 255) 62) N.S. Law 
3898, 402; Warner v. Hoagland, 16 A. 
166, 51 N.J.Law 62, 72; Ex p. Francis, 
165 S.W. 147, 72 Tex.Cr. 304. 


“The law confers a discretionary 
power vnon localities, which may oc- 
casion diversities by being exercised 
in one locality and not exercised in 
another. Such diversities are not in- 
herent in the law. They arise, if at 
all, solely from the execution and 
nonexecution of it, but the law pre- 
vails everywhere. A law which reg- 
ulates the internal affairs of counties, 
or provides for the laying out, etc, 


bunals to say where a law concerning 
highways may be brought into action 
in the several localities to which it 
may apply. If those tribunals should 
not all act, or, acting, should reach 
different conclusions, so that there. 
would be diversity in the application 
ot the law, such lack of uniformity 
would not destroy the generality of 
the law. and render it local and spe- 
cial. The constitutional interdict is, 
that the law itself shall not be local 
and special.” ~ Noonan y. Hudson 
County, supra. 


“Every law conferring discretion- 
ary powers may occasion diversities. 
The infirmity is not in the law. Di- 
versity arises from the execution of 
it.” Warner v. Hoagland, supra. 


10. Ex p. Handler, 75 S.W. 920, 176 
Mo. 383. 


ll. See cases infra note 15. 


12. Peo. v. Cooper, 83 Ill. 585: 
Stevens v. Nashwauk, 200 N.W. 927, 
161 Minn. 20. 


13. Peo. v. Cooper, 83 Ill. 585. 


14 Albright v. Sussex County 
Lake, ete., Commn., 53 A. 612, 68 N. 
J.Law 523 [rev on another ground 57 
A. 398, 71 N.J.Law 3038, 108 Am.S.R. 
749, 69 L.R.A. 768, and aff 59 A. 146. 
71 N.J.Law 309, 69 L.R.A. 768]. 


15. Renner v. Holmes, 53 A. 76, 68 
N.J.Law 192; Ross v. Passaic, 45 A. 
817, 64 N.J.Law 488; Christie v. 
Bayonne, 44 A. 887, 64 N.J.Law 191; 
De Hart v. Atlantic City, 43 A. 742, 63 
N.J.Law 223. 


wee State v. Craft, (Mo.) 246 S.W.. 


17. See supra § 309. 


18. Pump v. Lucas County Comrs.,, 
69 N.E. 666, 69 OhioSt. 448; State vy. 
Owen, 4 OhioS.&C.P. 163, 164; Hewitt 
v. Hewitt, 25 OhioN.P.N.S. 251. 


“Without undertaking to discrimi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ple of the state and embracing within its provisions 
all the citizens of the state or all of a certain class 


or certain classes of citizens.+® 
[§ 322] 3. Special Laws.?° 


nate nicely or define with precision, it 
may be said that the character of a 
law as general or local depends on 
the character of its subject-matter. 
If that be of a general nature, exist- 
ing throughout the state in every 
county, a subject-matter in which all 
the citizens have a common interest, 

. then the laws which relate to 
and regulate it are laws of a general 
nature, and, by virtue of the prohibi- 
tion referred to, must have uniform 
operation throughout the _ state.” 
State v. Davis, 44 N.E. 511, 512, 55 
OhioSt. 15 [quot Kelley v. State, 6 
OhioSt. 269]. 


[a] Ilustrations.—(1) Statutes re- 
lating to the public health. Cleve- 
land v. Davis, 115 N.E. 503, 95 OhioSt. 
52. (2) Statutes relating to streets 
in cities and their improvement. Ber- 
ry v. Mt. Vernon, 4 OhioN.P.N.S. 317. 
(3) Statutes prohibiting the require- 
ment of a waiver of a right to dam- 
ages for personal injuries by persons 
in or about to enter the employment 
of railroad companies. Shaver v. 
Pennsylvania Co., 71 F. 931. 


19. Vermont Loan & Trust Co. v. 
Whithed, 49 N.W. 318, 2 N.D. 82. 


[a] “The difference between a law 
of a general nature and a general law 
is that the subject-matter of the for- 
mer must be one common to the peo- 
ple of the entire state, while all that 
is required of the latter is uniformity 
of operation.’ Richardson v. Kan- 
sas City Bd. of Education, 84 P. 538, 
540, 72 Kan. 629 [cit Rambo v. Larra- 
bee, 73 P. 915, 67 Kan. 634 (where 
cases are collected and apparent con- 
flict reconciled) ]. 


[b] A statute which interests 
every person in a designated class, 
no matter where he may reside, is 
general. Rambo v. Larrabee, 73 P. 
915, 67 Kan. 634. 


20. Distinguished from 
laws” see supra § 319. 


21. Maxwell v. Tillamook County, 
26 P. 803, 20 Or. 495; State ex rel. 
Allen v. Sehragg, 292) P. . 410, 159 
Wash. 68; Spokane & Eastern Trust 
Co. v. Hart, 221 P. 615, 127 Wash. 541; 
Weve. iC.cAs ven Parishepios: Pals8b5789 
Wash. 495, L.R.A.1916D 272. 


[a] Blackstone’s definition.—‘‘Spe- 
eial or private acts are rather excep- 
tions than rules, being those which 
operate only upon particular persons 
and private concerns. Biackstone 
Comm. pp. 85, 86 [quot Unity v. Bur- 
rago, 103 U.S. 447, 454, 26 L.Ed. 405; 
Ex p. Burke, 59 Cal. 6: 11, 43 Am.R. 
231; Sasser v. Martin, 23 S.E. 278, 
281, 101 Ga. 447; McGregor v. Bay- 
lies, 19 Iowa 43, 46; Youngs v. Hall, 9 


“seneral 


Nev. 212; Maxwell Vv. Tillamook 
‘County, 26 P. 803; 20 Or. 495, 499; 
Strine v. Foltz & Bro., 1 Pa.Co. 491, 


493; Groves v. Grant County Ct., 26 


S.E. 460, 463, 42 W.Va. 587]. 


{b] Other definition.—‘“Such as at 
common law the courts would not 
notice, unless it were pleaded and 
proved, like any other fact.” Toledo, 
L. & B. Ry. Co. v. Nordyke, 27 Ind. 
95; Hingle v. State, 24 Ind. 28. 


22. W.S.—Dundee Mortg., etc., Co. 
v. School-Dist., 21 F. 151. 

Ark.—McLaughlin v. Ford, 273 S.W. 
707, 168 Ark. 1108. 


A special law is one 
which relates to particular persons or things?! or 
to particular persons or things of a class,22 or which 
operates on or over a portion of a class instead of all 


STATUTES 


of the class.28 
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While the mere fact that a statute 
operates only upon a class does not render it spe- 


cial,?* if it operates upon all persons coming within 


the class?® 


proper?® 


Cal.—Title, etc., Restoration Co. v. 
Kerrigan, 88 P. 356, 365, 150 Cal. 289, 
119 Am.S.R. 199, 8 L.R.A.N.S. 682; 
Sanchez v. Fordyce, 75 P. 56, 57, 141 
Cal. 427. 


Fla.—State v. Daniel, 
809, 87 Fla. 270. 


sit ae haapeaee v. Wilson, 39 S.W. 49, 


99 So. 804, 


Nev.—State ns California Min. Co., 


15 Nev. 234, 2 


Okl.—Gay v. Thomas, 46 P. 578, 5 
Okl. 1; Guthrie Daily Leader v. Cam- 
eron, 41° P: 635, 3° OK 67% 


Pa.—Conyngham Tp. v. 
County, 17 Pa.Co. 83; 
1 Pa.Co. 490. 


[a] Other similar definitions.—(1) 
“A special law is one which applies 
only to an individual or to a number 
of individuals selected out of the 
class to which they belong, or to a 
special locality.” Mix v. Board of 
Com’rs of Nez Perce County, 112 P. 
215; 218, 18 Idaho 695,°32) L.RsJACN.S: 
534. (2) ‘“[One] which applies to an 
individual or individuals or to some 
individuals of a class.’’ Wallis v. Wil- 
liams, 108 S.W. 153, 101 Tex. 395, 397. 
(3) “One which relates to certain in- 
dividuals or particular classes of 
men.’ Palcher v. U. S., 11 F. 47, 49, 
3 McCrary 510. (4) “One which re- 
lates and applies to particular mem- 
bers of a class, either particularized 
by the express terms of the act, or 
separated by any method of selection 
from the whole class to which the 
law might, but for such limitation, be 
applicable.” State v. Cooley, 58 N.W. 
150, 56 Minn. 540, 549. (5) “[One] 
made for individual cases, and for less 
than a class.” Guthrie Daily Leader 
v. Cameron, 41 P. 635, 3 Okl. 677, 690. 


23. Ark.—Webb v. Adams, 23 S.W. 
(2d) 617, 180 Ark. 718. 


Cal.—Peo. v. Central Pac. R. Co., 23 
P. 303, 309, 83 Cal. 393. 


Ga.—Sasser v. Martin, 29 S.E. 
101 Ga. 447. 


Ky.—Droege v. McInerney, 87 S.W. 
1085, 1086, 120 Ky. 796. 


Mo.—State v. Lee, 
319 Mo. 976. 


Mont.—State v. Red Lodge, 76 P. 
758, 760, 30 Mont. 338. 


Nev.—State v. Irwin, 
120, 121; 


N.J.—Leeds v. Atlantie City, 80 A. 
23, 24, 81 N.J.Law 230; Dobbins v. 
Northampton Tp., 14 A. 587, 589, 50 
N.J.Law 496; Schmalz v. Wooley, 
39 A. 539, 542, 56 N.J.Eq. 649. 


N.Y.—Cole v. Frost, 4 N.Y.S. 308, 
51 Hun 578. 


Pa.—Davis v. Clark, 106 Pa. 377, 
384. 


“A special act is one that comes 
short of being general. The latter 
comprehends the genus while the 
former is confined to the species.’ 
Dundee Moertg. Co. v. Multnomah 
County School Dist. No. 1, 19 F. 359, 
eile 


“Special laws are those made for 
individual cases, or for less than a 
elass requiring laws appropriate to 
its peculiar condition or circum- 


Luzerne 
Strine v. Foltz, 


278, 


5 S.W.(2d) 83, 


5 Nev. 111, 


it is special if the classification of sub- 
jects to which it applies is arbitrary or otherwise im- 
within the principles already consider- 


stances.” Groves v. Grant County 
Ct., 26 S.E. 460, 42 W.Va. 587. 


“AK Jaw is special or local, as con- 
tradistinguished from general, in the 
sense of the prohibitory clauses in 
this paragraph of the constitution, 
which embraces less than the entire 
class of persons or places to whose 
condition such legislation would be 
necessary or appropriate, having re- 
gard to the purpose for which the leg- 
islation was designed. A law which 
so particularizes, and, by such means, 
is restricted in its operation to per- 
sons or places which do not comprise 
all the objects which naturally belong 
to the class, is special or local, within 
the meaning of the constitutional in- 
terdict.”” State v. Somers Point, 18 
A. 694, 52 N.J.Law 32, 34, 6 L.R.A. 57. 


24. U.S.—Roberts v. Atlantic Oil 
Producing Co., 295 F. 16 [cert den 44 
S.Ct. 456, 265 U.S. 582, 68 L.Ed. 1190]. 


Cal.—Title & Document Restoration 


Co. v. Kerrigan, 88 P: 356, 365, 159 
Calan289, 119 "Am: S.Re, 199, 88 oan AS 
N.S. 682 


Ul.—Springfiela Gas, etce., Co. 
Springfield, 126 N.E. 739, 292 Ill. 236, 
18 A.L.R. 929 [aff 42 S.Ct. 24, 257 U.S. 
66, 66 L.Ed. 131]. 


Ind.—Indiana R. Commn. v. Grand 
Trunk Western R. Co., 100 N.E. 852, 
EOE tud: zoos 


of School Directors, 67 So. 345, 136; 


La. 499. 


Mo.—Springfield v. Smith, 19 S.W. 
(2d) 1, 322 Mo. 1129. 


N.J.—Burlington v. Pennsylvania 


R. Co., 142 A. 23, 104 N.J.Law 649. 
N.M.—Gutierrez v. Middle’ Rio 
Grande Conservancy Dist., 282 P. 1, 


34 N.M. 346, 70 A.L.R. 1261 [cert den 
50 eu 158, 280 U.S. 610, 74 L.Ed. 
653). 


Pa.—Com. v. McDermott, 145 A. 858, 
296 Pa. 299. 


Tenn.—Darnell v. Shapard, 3 S.W. 
(2d) 661, 156 Tenn. 544. 


Wash.—State v. Nichols, 69 P. 372, 
28 Wash. 628. 


25. Little Rock & F. S. Ry.-Co. 
Hanniford, 5 S.W. rh 49 Ark. B91: 
Cason v. State, 86 S.E. 644, 16 Ga.A. 
820. 


26. U.S.—St. Louis-San Francisco. 
R.'Co. v. Bledsoe, 7 F.(2d) 364 [cert 
den 46 S.Ct. 103, 269 U.S. 578, 70 L.Ed. 
421]. 

Ala.—Vaughan v. State, 102 So. 222, 
212 Ala. 258. 


Ark.—Webb v. Adams, 23 S.W.(2d): 
617, 180 Ark. 713. 


Tll.—Berry v. Chieago, 151 N.E. 581, 
820 fll. 5386; Kennedy v. McGovern, 
92 N.E. 942, 246 Ill. 497; Peo. v. Wil- 
cox, 86 N.H. 672, 287 Ill. 421; Manow- 
sky v. Stephan, 84 N.E. 365, 233 Ill. 
409. 

Ind.—Fountain Park Co. v. Hensler, 
155 N.E. 465, 199 Ind. 95, 50 A.L.R. 
1518. 

Kan.—Topeka v. Gillett, 4 P. 800, 
803, 32 Kan. 431. 

Md.—State vy. Baltimore, 
Co., 77 A. 438, 113 Md. 179. 


ate, RK. 


TOO, LotR. 
ed.27. The fact that an act is limited as to its time 
of duration does not make it a special act,?* nor is a 
law rendered special by the fact that it fixes different 
dates in the future as to its taking effect in repeal- 
ing other laws.?° 


Exclusion from class. It has been said that the 
test of whether or not a law is special is to be found 
in what it excludes from its operation®® and in the 
appropriateness of its provisions.*+ A law which 
permanently excludes even one from a class is spe- 
cial’? but such result does not follow from the fact 
that existing exceptions are not immediately abol- 
ished.23. A proviso preserving existing conditions, 
contracts, and obligations and authorizing their 
completion and enforcement under existing law does 
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to statutes, have been regarded as synonymous,’* by 
other authorities it is held that the terms are not 
convertible?® although the former may include the 
latter,?7 and also that a law may be special and not 
local or that it may be local and not special,** and 
further, that a public local law and a special law 
are to be distinguished in that a local law applies 
to all persons within the territorial limits prescribed 
by it, while a special law. applies to particular per- 
sons or things of a class.*® (8 
“Special” and “public” laws. A special statute is 


as much the antithesis of a public statute as it is of 
a general statute.*° 


“Special” and “private” laws. The term “private” 
has been sometimes used as synonymous with “spe- 
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not render an act special.** 


“Special” and “local” laws. 


While by some au- 


cial.””41 


thorities the terms “special” and “local,” as applied 


Minn.—In re Grantham, 227 N.W. 
180, 178 Minn. 335; State v. Independ- 
ent School Dist. of Granite Falls, 174 
N.W. 414. 


Miss.—Toombs v. Sharkey, 
273, 140 Miss. 676. 


Mo.—State v. Miksicek, 125. S.W. 
507, 225 Mo. 561, 135 Am.S.R. 597. 


Mont.—State v. Meyers, 210 P. 
1064, 65 Mont. 124. | 


N.J.—Alexander v. Elizabeth, 28 A. 
51, 54, 56 N.J.Law 71, 23 L.R.A. 525; 
Trenton Iron Co. v. Yard, 42 N.J.Law 
'357, 363. 


N.M.—Scarbrough v. Wooten, 170 
P. 743, 23 N.M. 616; State v. Atchi- 
son, ete., R. Co., 151 P. 305,, 20 N.M. 
562. 


N.Cc.—Armstrong v. Gaston County 
Bad. of Comrs., 117 S.H. 388, 185 N.C. 
405: 


Okl.—Kay County School Dist. No. 
85 v. Kay County School Dist. No. 71, 
276 P. 186, 135 Okl. 270 [(foll Canadian 
County School Dist. No. 61 v. Geary 
Bad. of Education, 276 P. 190, 135 Okl. 
275]. 


Or.—Farrell v. Port of Columbia, 
91 P. 546, 93 P. 254, 50 Or. 169. 


Pa.—Swift v. Com., 106 A. 232, 262 
Pa. 580. 


Tenn.—New Pulaski Cemetery v. 
Ballentine, 271 S.W. 38, 151 Tenn. 622. 


Tex.—Milam v. State, 114 S.-W. 144; 
Austin v. Patton, (Commn.App.) 288 
S.W. 182 [rev (Civ.App.) 245 S.W. 991, 
290 S.W. 1538, 294 S.W. 5387];. Vin- 
cent v. State, (Commn.App.) 235 S.W. 
1084 [aff (Civ.App.) 217 S.W. 402]; 
San Antonio v. Young Men’s Chris- 
tian Assoc., (Civ.App.) 285 S.W. 844; 
Hall v. Bell County (Civ.App.) 138 
S.W. 178 [aff 153. S.W. 121, 105 Tex. 
558]; Smith v. State, 113 S.W. 289, 54 
Tex.Cr. 298. 


Wash.—Spokane, ete., Trust Co. v. 
Hart, 221 P. 615, 127 Wash. 541. 


[a] False or deficient classifica- 
tion of its objects renders a law spe- 
cial. State v. Walker, 86 N.W. 104, 
83 Minn. 295; State v. Somers Point, 
18 A. 694, 52 N.J.Law 32, 6 L.R.A. 57; 
State v. Yard, 42 N.J.Law 357; John- 
son v. Milwaukee, 60 N.W. 270, 88 
Wis. 383. 


[b] Law is special in constitution- 
al sense (1) when, by force of an in- 
herent limitation, it separates some 
persons, places, or things from those 
on which, but for such separation, it 


106 So. 


65 Mont. 124; 


would operate, and where the separa- 
tion does not constitute a classifica- 
tion on a reasonable basis. Van Cleve 
v. Passaic Valley Sewerage Comrs., 
58 A, 571, 71 N.J.Law 183 [rev. on 
other point 60 A. 214, 71 N.J.Law 574, 
108 Am.S.R. 754]. (2) An act which 
provides for a class of objects already 
provided for by a previous act, and 
which does not extend to all of the 
objects provided for by such previous 
act, is a local and special law. the 
class within the class not being justi- 
fied on any reasonable basis. Peo. v. 
Hazlewood, 6 N.E. 480, 116 Ill. 319. 


[ec] A statute entitling mechanic’s 
lien holders to attorney’s fee is spe- 
cial and void, no reason existing for 
singling out those holding mechanics’ 
liens and granting them this right 
while denying it to other lienholders, 
as landlords and carriers. Manowsky 
v. Stephan, 84 N.H. 365, 233 Ill. 409. 


27. Propriety and validity of 
classification see supra § 319. 


28. Peo. v. Wright, 70 Ill. 388. 


29. State v. Black, 74 So. 387, 199 
Ala. 321; O’Neal v. State, 79 So. 158, 
16 Ala.App. 484. 


30. State v. Meyers, 210 P. 1064, 
Burlington v. Pennsyl- 
vania R. Co., 142 A. 23, 104 N.J.Law 
649; Budd v. Hancock, 48 A. 1023, 


1024, 66 N.J.Law 133. 


31. State v. Meyers, 210 P. 1064, 65 
Mont. 124; Burlington v. Pennsylva- 
nia' R. Co.,°142 A. 23, 104 N.J. Law 
649; Budd v. Hancock, 48 A. 1023, 66 
N.J.Law 133. 


“A jaw is special in a constitutional 
sense when, by force of an inherent 
limitation, it arbitrarily separates 
some persons, places or things from 
others upon which, but for such limi- 
tation, it would operate. The test of 
a special law is the appropriateness 
of its provisions to the objects that 
it excludes. It is not, therefore, what 
a law includes that makes it special, 
but what it excludes. If nothing be 
excluded that should be contained the 
law is general.” Budd v. Hancock, 48 
A. 1028, 66 N.J.Law 133. 185 [quot 
Van Cleve v. Passaic Valley Sewer- 
pap come, 58 A. 571, 578, 71 N.J.Law 


82. Lloyd v. Smith, 35 A. 199, 176 
vey 213; Davis v. Moore, 50 Pa.Super. 


[a] Exclusion of counties.—A stat- 
ute excepting certain counties arbi- 
trarily from its. operation is “local or 
special” within the meaning of a con- 


[§ 323] 4. Public Laws. 


A public law is one 


stitutional prohibition against the 
passing of any local or special act. 
Webb v. Adams, 23 S.W.(2d) 617, 180 
Ark. 713. 


- 33. Commonwealth ex rel. Carson 
v. Heller, 67 A. 925, 219 Pa. 65. 


34, Dickinson v. Hudson County, 
60 A. 220, 222, 71 N.J.Law 589, 596 [aff 
58 A. 182, 71 N.J.Law 159]. 


35. Gaston v. O’Neal, 41 So. 742, 
743, 145 Ala. 484; Day v. Yadkin Coun- 
ty Comrs., 133 S.E. 164, 191 N.C. 780; 
Smith v. Grayson County, 44 S.W. 
921, 922, 18 Tex.Civ.App. 153; Lastro 
v. State, 3 Tex.App. 363, 365. 


[a] Words “local” and “special”? 
in the constitutional provision, ‘re- 
serving the initiative and referendum 
powers to the voters of every munici- 
pality as to all local, special, and mu- 
nicipal legislation, are synonymous. 
and mean enactments intended to af- 
fect only certain persons, or to op- 
erate in specified localities, and an act 
is “local” when the subject relates to 
a portion only of the people or their 
property, or when it operates only 
within a single city, county, or other 
particular division. Schubel vy. Ol- 
ecott, 120 P. 375, 60 Or. 503. See Lynn 
v. Nichols, 202 N.Y.S. 401, 122 Mise. 
170 [aff 205 N.Y.S. 935, 210 App.Div. 
812] (A “local or private law” is one 
that rests on a false or a deficient 
classification; which creates a prefer- 
ence and establishes inequality; which 
applies to persons, things, or places 
possessed of certain qualities or situ- 
ations, and excludes from their effect 
other persons, things, or places that 
are not dissimilar in these respects). 


36. Dundee Mortg. Co. v. Multno- 
mah County School Dist. No. 1, 19 F, 
359; Youngs vy. Hall, 9 Nev. 212. 


87. Dundee Mortg. Co. v. Multno- 
pan County School Dist. No. 1, 19 F, 


38. Youngs v. Hall, 9 Nev. 212. 


39. State v. Baltimore & O. R. Co., 
77 A, 438, 118 Md. 179; Herbert v. 
Baltimore County Comrs., 55 A. 376, 
379, 97 Md. 639. 


40. Youngs v. Hall, 9 Nev. 212. 


41. Federal Trust Co. v. Hast Hart- 
ford Fire Dist., 283 F. 95;. State v. 
Sayre, 39 So. 240, 142 Ala. 641, 646, 4 
Ann.Cas. 656; Allan v. Hirsch, 8 Or. 
412, 415 [cit 1 Blackstone Comm. p 
1885; Bouvier L. D.]. 


[a] Convertible terms,—Y 
Hall, 9 Nev. 212. Sa er ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 323-324] 


which concerns the interests of the public at large.4? 
A public law may be a general,**® local,** or special 
law,*® but it cannot be a private law.*¢ 
necessary that a statute should be equally applica- 
ble to all parts of the state to be a public law.47 
Local acts may be treated as public when they con- 
cern the public generally although restricted in their 
operation to a local community.t®8 Local laws which 
are applicable to all persons are distinguishable 
from public general laws in that they. are confined 


42. Ind.—McClelland -v. State, 87 
N.E. 1089, 138 Ind. 321; Levy v. State, 
6 Ind. 281. 


Me.—Pierce v. Kimball, 9 Me. 54, 23 
Am.D. 537. 


Minn.—Schulte v. Fitch, 202 N.W. 
719, 162 Minn. 184. 


N.Y.—Kerrigan v. Force, 9 Hun 185 
[aff 68 N.Y. 381]; Burnham v. Acton, 
30 N.Y.Super. 395, 4 Abb.Pr.N.S. 1, 
35 How.Pr. 48; McLain v: New York, 
3 Daly 32; Bretz v. New York, 3 Abb. 
Pr.N.S. 478, 479 [rev 29 N.Y.Super. 
325, 4 Abb.Pr.N.S. 258, 35 How.Pr. 130, 
and cit,Smith Comm. St. § 795]. 


ponte anes v. State, 6 Tex.App. 


Wis.—Hooker v. Green, 6 N.W. 816, 
50 Wis. 271. 


[a] Other definitions: (1) “[One] 
which relates to matters of public 
policy.” ‘Paleher v. U. S., 11 F. 47,49, 
3 McCrary 510. (2) “One which. af- 
fects the public at large.’’ Stephen- 
son v. Doe, 8 Blackf. (Ind.) 508, 46 
Am.D. 489. (3) “One which is obli- 
gatory on all the citizens. and of 
which they must take notice at their 
peril.”” Burnham v. Webster, 5 Mass. 
266, 268; Crawford vy. Linn County, 
5 P. 738, 11 Or. 482. : (4) “Public acts 
relate to the publie at large.” Evans 
Woe Witmer 25 Pa.Cos 6125 625.. 2165) 
“One which affects the public, either 
generally or in some classes.’ Hart 
v. Baltimore, etc., R. Co., 6 W.Va. 336, 
349 [quot Bouvier L. D.]. 


[b] In England every statute that 
eoncerns the king and every statute 
that relates to all subjects of the 
realm is a public statute. Jenkins yv. 
Union Turnpike Road, 1 Cai.Cas. (N. 
Y.) 86, 938 [cit Oxford University 
Case, 10 Coke 53b, 57a, 77 Reprint 
1006; Holland’s Case, 4 Coke 75a, 77a, 
76 Reprint 1047]. 


[ec] In this country the limits of 
the class of public acts have been in 
general enlarged and all acts of a 
general character, although affecting 
only a particular locality, if they ap- 
ply to all persons, are treated as pub- 
lic acts. Winooski v. Gokey, 49 Vt. 
282, 285. 


[d] Act amending public act is it- 
self a public act. State v. Welch, 21 
Minn. 22. 

43. Sasser v. Martin, 29 S.H.° 278, 
101 Ga. 447; Herbert. v. Baltimore 
County Comrs., 55 A. 376, 97 Md. 639. 


General laws see supra § 318. 

44. Sasser v. Martin, 29 S.E. 278, 
101 Ga. 447; Herbert v. Baltimore 
County Comrs., 55 A. 376, 97 Md. 639. 

Local laws see infra § 324. 

45. Sasser v. Martin, 29 S.H. 278, 
101 Ga. 447. 

Special laws see supra § 322. 

46. Sasser y. Martin, 29 S.E. 278, 
101 Ga. 447. 

[a] “Public” and “private” acts 
distinguished.—(1) “A public statute 


STATUTES 


It is not 


whole community as distinguished 
from one which operates only upon 
particular persons and private con- 
cerns.” Yarborough v. North Caro- 
lina Park Commission Co., 145 S.E. 
563, 196 N.C. 284. (2) “Public acts 
relate to the public at large and pri- 
vate acts concern particular interests 
or bénefits of certain individuals or 
of particular classes of men.” Dwar- 
ris Statutes p 464 [quot Strine v. 
Foltz & Bro., 1 Pa.Go. 491, 493]... To 
same effect 1 Kent Comm. p 460 [quot 
Strine y. Foltz & Bro., supral. 


Private laws see infra § 325. 


47. Herbert v. Baltimore County 
Comrs., 55 A. 376, 379, 97 Md. 639. 


48. Maxwell v. Tillamook County, 
26 P. 803, 20 Or. 495. 


“Tt is usually applicable to all parts 
of the state; but a statute will not be 
deemed private merely because it 
extends to particular localities or 
classes of persons.” Yarborough y. 
North Carolina Park Commission Co., 
145 S.E. 563, 196 N.C. 284. 


49. Herbert v. Baltimore County 
Comrs., 55 A. 376, 379, 97 Md. 639. 


50. D&stinguished from: 
General laws see supra § 319. 
Special laws see supra § 322. 


51. Ala.—Costello v. Feagin, 50 So. 
134, 135, 162 Ala. 191. 


Ill.—Peo. v. Day, 115 N.E. 732, 277 
Tl. 543. 


Iowa.—McGregor v. Baylis, 19 Iowa 
3. 


Md.—Kelly v. Cons. Gas., ete., Co., 
138 A. 487, 153 Md. 523;- Herbert v. 
Baltimore County, 55 A. 376, 97 Md. 
639, 646. 


Nev.—State v. Irwin, 5 Nev. 111, 
120. “ 


N.J.—State v. Somers Point, 18 A. 
694, 52 N.J.Law 32, 34, 6 L.R.A. 57. 


N.Y.—Peo. v. Gilbert, 123 N.E. 79, 
226 NUYS? 10382 Cahill ve ‘Hogan, 73 
N.E. 39, 180 N.Y. 304; Matter of God- 
dard, 94 N.Y. 544; Matter of Paul, 94 
N.Y. 497; Peo. v. Whitlock, 92 N.Y. 
191 [aff 28 Hun 54]; Matter of 
Church, 92 N.Y. 1, 16 N.Y.Wkly.Dig. 
510 [aff 28 Hun 476]; Matter of Blod- 
gett, 89 N.Y. 392 [rev 27 Hun 12]; 
Peo. v. Newburgh, ete., Plank Road 
Co., 86. N.Y..1; Peo. v. New York Tax 
Comrs., 85 N.Y. 655 mem; Peo. v. New 
York Tax Comrs., 85 N.Y. 655 mem; 
Kerrigan v. Foree, 68 N.Y. 381, 383; 
Peo. v. Briggs, 50 N.Y. 553; Huber v. 
Peo., 49 N.Y. 132, 44 How.Pr. 375, 1 
Cow.Cr. 519; Peo. v. Chautauqua 
County, 43 N.Y. 10, 16; Gaskin v. 
Meek, 42 N.Y. 186, 8 Abb.Pr.N.S. 312 
[aff 55 Barb. 259, 7 Abb.Pr.N.S. 1]; 
Peo. v. O’Brien, 38 N.Y. 193, 6 Transcr. 
A. 90; Williams v. Peo., 24 N.Y. 
405; Cotte v. Gilbert, 175 N.Y.S. 148, 
106 Mise. 553 [aff 175 N.Y.S. 106, 187 
App.Div. 23 (reversed 123 N.E. 79, 226 
N.Y. 1038) 1]. 


N.C.—State v. Johnson, 86 S.E. 788, 
170 N.C. 685; State v. Chambers, 93 


is a universal rule which regards the! N.C. 600, 602. 
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to a certain prescribed or defined territorial limit.#® 


[§ 324] 5. Local Laws.*° 
which operates over a particular locality instead of 
over the whole territory of the state.5! 
in some jurisdictions it has been held that an ex- 
ception of some localities from a law otherwise 
operative generally throughout the state does not 
of itself make the law local, but that it depends on 
the circumstances of each case,°? and a law is not 
necessarily a local law because its operation is con- 


A local statute is one 


However, 


Okl.—Territory v. Oklahoma Coun- 
ty School Dist. No. 838, 64 P. 241, 10 
Okl. 556, 561. 


Or.—Schubel v. Olcott, 120 P. 3875, 
379, 60 Or. 503; Ladd v. Holmes, 66 P- 
714, 40 Or. 167, 172, 91 Am.S.R. 457; 
Ellis v. Frazier, 63 P. 642, 38 Or. 462, 
468, 58 L.R.A. 454; Maxwell v. Tilla- 
mook County, 26 P. 8038, 20 Or. 495; 
499; Allen v. Hirsch, 8 Or. 412, 414. 
See also Acme Dairy Co. v. Astoria, 
90 P. 158, 154, 49 Or. 520. 


Pa.—Davis v. Clark, 106 Pa. 377, 
382; , Jodoin ;v.« Ball,,\43 .Pa.Co. 555; 
Frost v. Cherry, 4 Pa.Co. 579; Hnegle 
v. Reichard, 4 Pa.Co. 48; Keim v. 
Devitt, 3 Pa.Co. 250; Evans v. Wit- 
mer, 2 Pa.Co. 612; Com. v. Carey,. 2 
Pa.Co. 293; Morrison v. Bachert, 1 
Pa.@or ibe. 


Tex.—Clark v. Finley, 54 S.W. 343, 
,93 Tex. 171, 178; Fort Worth v. Bob- 
bitt, (Commn.App.) 36 S.W.(2d) 470; 
Bohl v. State, 3 Tex.App. 683, 685. 


Wis.—Clark yv. Janesville, 10 Wis. 


136, 180. 


Eng.—Flight v. Clarke, 13 M.&W. 
155, 13) G.J-Hx.9 309; 


[a] Other definitions.—(1) “Local 
laws are laws special as to place,” 
Groves v. Grant County Ct., 26 S.E. 
460, 463, 42 W.Va. 587, 601. (2) “The 
term ‘local’ means laws relating to 
a portion, only. of the territory of 
the state.” Matthews v. City of 
Chicago, '174. N-B. 35;° 342° JI 1120)” 
(3) “A ylaw is lecal when it per- 
tains to a particular place or to a 
definite region or portion of space 
or is restricted to one place.’ State 
v. Johnson, 86 S.E. 788, 792, 170 
N.C. 685. (4) “A statute relating to 
particular subdivisions or portions of 
a state or to particular places of clas- 
Sified localities is a ‘local’ law.”’ State 
v. Daniel, 99 So. 804, 809, 87 Fla. 270. 
(5) “An act is local when the subject 
relates to a portion only of thé people 
or their property, and may not, either 
in its subject, operation, or immediate 
necessary results, affect the people of 
the State or their property in gener- 
al.” Sedgwick St. & Const. Constr. 
(2d ed) p 529 note [quot Earle y. San 
Francisco Bd. of Education, 55 Cal. 
489, 491; State v. Pond, 6 S.W. 469, 
93 Mo. 606, 640]. (6) “‘Such as are 
confined to certain territorial limits 
less than the whole state, or less than 
the whole territory to which their pro- 
visions are naturally and properly ap- 
plicable.”” Com. v. Lackawanna, 7 Pa. 
Co. 178, 174. 


[b] A constitutional provision de- 
fining’ a local law as a law which ap- 
plies to any political subdivision or 


subdivisions of the state less than the 
whole has reference to statutes in 
their territorial application and not in 
their subject matter. State v. Sayre, 
39 So. 240, 142 Ala. 641, 4 Ann.Cas. 
656. 


52. Matter of Henneberger, 50 N.E. 
61, 155 N.Y. 420; Peo. v. Newburgh, 
etc., Plank Road Co., 86 N.¥. 1 [rev 
23 Hun 173]; Commonwealth vy.’ Hel- 
ler, 67 A. 925, 219 Pa. 65. 
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fined to a single city or county if it affects the in- 
terests of the people of the entire state.°* A stat- 
ute which applies in general terms to all of the cities 
of the state is not local.°4 A statute is not to be 
deemed a local statute because of the intervention 
of a local statute which prevents it from taking 
general effect.°°> An amendment modifying a re- 
pealing clause so as to revive a local act covered by 
it is a local act.°® The fact that an act is limited 
as to its time of duration does not make it a local 
act.°7 Where an act is local because it contains 
a provision excepting certain counties from its op- 
eration it is rendered general by a subsequent stat- 
ute repealing the exception.°® Local acts may be 
public or private.®® The classification of statutes 
as local is of more recent origin than the classifica- 
tion of them as public or general and private or 
special, statutes restricted to particular localities 


53. Gaither v. Jackson, 128 A. 769, 
147 Md. 655; Monka vy. Mauthe, (Wis.) 
231 N.W. 273. 


54. Peo. v. Wright, 70 Ill. 388. 144 Cal. 681-2 


STATUTES 


Ark.—Farelly Lake Levee Dist. v. 
Hudson, 273 S.W. 711, 169 Ark. 33. 


Cal.—Bickerdike vy. State, 78 P. 270, 


being originally classed as private or special.®° 


[§ 325] 6. Private Laws. <A private law is one 
which relates to, concerns, and affects particular 
individuals.*1 The term “private” has been used 
as synonymous with “local,”*? but is not necessari- 


ly so.°3 In considering the extent of the operation — 


of a private law as distinguished from a general 
law, it has been said that such a law is of the nature 
of a conveyance which can only be allowed to bind 
those who are parties to it by having asked for or 
assented to its’ passage.®* 


[§ 326] 7.. Determination of Character. Whether 
a law is general‘or special,®® or public or private,°® 
depends on all the attendant circumstances, having 
regard to the effect rather than the form of the 
statute,®? and to the real rather than to the appar- 


of the constitution. Silkman v. 


Scranton, 1 Pa.Co. 329. 


66. U.S.—Dundee Mortg., etc., Co. 
v. Multnomah County School Dist. No. 


—[§§ 3824-326 


55. In re Cheltenham Tp. Road, 21 
A. 238, 140 Pa. 136; Evans v. Phillipi, 
11 A. 630, 117 Pa. 226, 2 Am.S.R. 655; 
Bitting -v.-Com., 12 A.29, 7 Pa.Cas. 
545. 


56. Cornman y. Hagginbotham, 76 
A. 721, 227 Pa. 549. 


57. Peo. v. Wright, 70 Ill. 388. 


58. Witty v. Ellsberry Drainage 
Dist., 89 So, 268, 126 Miss. 645. 


59. Maxwell v. Tillamook County, 
267P218.03,-20) Or. 495,499; 


Public laws see supra § 323. 
Private laws see infra § 325. 


60, Maxwell v. Tillamook County, 
26 P. 808, 20 Or. 495. 


[a] Term “local” as applied to 
statutes is of modern origin, and is 
used to designate an act which oper- 
ates only within a single city, county 
or other particular division or place, 
and not throughout the entire legisla- 
tive jurisdiction. In this sense, the 
term “local” is the antithesis of “‘gen- 
eral.” State v. Sayre, 39 So. 240, 142 
Ala. 641. 


61. Palcher v. U. S., 11 F. 47, 3 Mc- 
Crary 510; Peo. v. Chautauqua Coun- 
ty, 43 N.Y. 10; Bretz v. New York, 
3 Abb.Pr.N.S. (N.Y.) 478, 479; State 
v. Chambers, 93 N.C. 600, 602; State 
v. Indian Territory [lluminating Oil 
Co., 123 P. 166, 32 Okl. 607. 


[a] Other definitions: (1) ‘‘One 
which relates to private matters, 
which do not concern the public at 
large.” Hart v. Baltimore, etc., R. 
Co., 6 W.Va. 336, 349. (2) “An act 
operating only upon particular per- 
sons and private concerns.” Bouvier 
L. D. [quot Peo. v. Palmer, 35 N.Y.S. 
222, 14 Misc. 41, 45] (3) ‘‘an enact- 
ment which does not affect the public 
at large but bears upon individuals 
only.” Abbott L. D. [quot New York 
Board of Fire Underwriters v. Metro- 
politan Lloyds, 33 N.Y.S. 547, 11 Misc. 
$46]. 

62. Kerrigan v. Force, 68 N.Y. 381, 


383; Peo. v. Chautauqua County, 43 
SS as’ Gre . 


63. Peo. v. Chautauqua County, su- 
pra. 

64. Campbell’s Case, 2 Bland (Md.) 
209, 20 Am.D. 360. 

65. Ala.—Southern Express Co. vy. 


ape ace 81 So. 460, 461, 132 Ala, 


Idaho.—Mix v. Nez Perce County, 
Bd. of<Comrs., 112 P. 215, 18 Idaho 
695; 32 L.R.A.N.S. 534. 


Tll—Arms v. Ayer, 61 N.E. 851, 192 
Tll. 601, 58 L.R.A. 277, 85 Am.S.R. 357. 


Kan.—State v. Lawrence, 100 P. 
485, 79 Kan. 234. 


Ky.—Willis vy. Boyd, 7 S.W.(2d) 216, 
204 Ky. 732. 


La.—State v. Michel, 46 So. 430, 121 
La. 374. z 


Md.—Baltimore v. Allegheny Coun- 
ty Comrs., 57 A. 632, 636, 99 Md. 1 
[quoting Cooley Const. Lim. p 165 
note]; Herbert v. Baltimore County, 
55 A. 376, 97 Md. 639, 646. 


Mich.—Speck v. Wayne County, 211 
N.W. 626, 237 Mich. 202. 


Mo.—Hamman v. Centra] Coal, etc., 
Co., 56 S.W. 1091, 156 Mo. 232, 241; 
Ewing vy. Hoblitzelle, 85 Mo. 64, 78; 
State v. Herrmann, 75 Mo. 340, 346. 


Nev.—Sawyer v. Dooley, 32 P. 437, 
21 Nev. 390, 398. 


N.J.—Van Giesen v. Bloomfield, 2 A. 
249, 47 N.J.Law 442; Schmalz v. 
Wooley, 39 A. 539, 56 N.J.Eq. 649 [rev 
41 A. 939, 57 N.J.Eq. 303, 73 Am.S.R. 
637, 43 L.R.A. 86]. 


N.Y.—St. John vy. Andrews Inst., 
83 N.B. 981, 191 N.Y. 254, 14 Ann.Cas. 
708; Matter of Henneberger, 50 N.E. 
61, 155 N.Y. 420, 42 GVR.A. 132; Peo. 
v. Newburgh, ete., Plank Road Co., 
86 N.Y. 1 [rev 23 Hun 173]. 


Ohio.—Wasson v. Wayne County, 32 
ae 472, 49 OhioSt. 622, 17 L.R.A. 


Okl.—Addington v. Canfield, 66 P. 
355, 11 Okl. 204; Gay v. Thomas, 46 
P. 578, 5 Okl. 1, 27 [rev 18 S.Ct. 340, 
169 U.S. 264, 42 L. Ed. 740]. 


Pa.—York School Dist.’s App.,. 32 
A. 92, 169 Pa. 70. 


Tenn.—Sibley v. State, 64 S.W. 703, 
107 Tenn. 515. 


Tex.—Clark v. Finley, 54 S.W. 348, 
93) Tex Lid, 80: t . 


Wis.—Milwaukee County v. Isen- 
ring, 85 N.W. 131, 135, 109 Wis. 9, 53 
L.R.A. 635; Bittenhaus v. Johnston, 
eG NE 805, 92 Wis. 588, 32 L.R.A. 


[a] An act which makes that gen- 
eral law, which before was special, is 
not itself special within the meaning 


a 19 E7399, 3. 


Kan.—Anderson y. Cloud County 
aoe of Comrs., 95 P. 583, 586, 77 Kan. 


N.Y.—In re Church, 92 N.Y. 1, 4; 
Kerrigan v. Force, 68 N.Y. 381, 383. 


Or.—Allen vy. Hirsch, 8 Or. 412, 422. 


Pa.—Wheeler v. Philadelphia, 177 
Pas 338; (348,32 bes. Int. 775. 


S.C.—Newberry Bank y. Greenville, 
etc., R. Co., 9 S.C.L. 495, 496. 


Tex.—Smith v. Grayson County, 44 
S.W. 921, 18 Tex.Civ.App. 153, 155. 


Vt.— Winooski v. Gokey, 49 Vt. 282. 


67. U.S.—Federal Trust Co. v. 
East Hartford. Fire Dist., 283 F. 95. 


Ala.—State v. Sayre, 39 So. 240, 142 
Ala. 641, 645; Holt v. Birmingham, 19 
So. 735, 111 Ala. 369, 373. 


Ark.—Webb v. Adams, 23 S.W.(2d) 
617, 180 Ark..713; Ark-Ash Lumber 
Soe v. Pride, 258 S.W. 335, 162 Ark. 


Cal.—Peo. v. Central Pac. R. Co., 43 
Cal? S98) 4a 


Kan.—State v. Hunter, 17 P. 177, 
38 Kan. 578, 590; Topeka v. Gillett, 4 
P. 800, 32 Kan. 431, 437. 


Miss.—State v. Speakes, 109 So. 129, 


144 Miss. 125; Toombs vy. Sharkey, 
106 So. 273, 140 Miss. 676. 
Mo.—State v. Drabelle, 167 S.W. 


1016, 258 Mo. 568; State v. Roach, 167 
S.W. 1008, 258 Mo. 541. 


N.J.—Sttate vy. Somers Point, 18 A. 
694, 52 N.J.Law 32, 34, 6 L.R.A. 57 
[cit with appr State v. Elizabeth, 28 
A. 51, 56 N.J.Law 71, 23 L.R.A. 525]. 


N.Y.—St. John y. Andrews Inst. for 
Girls, 83 N.E. 981, 191 N.Y. 254, 270, 14 
Ann.Cas. 708. 


N.C.—Southern R. Co. v. Cherokee 
County, 97 S.E. 758, 177 N.G. 86. 


Ohio.—State v. Shearer, 20 N.E. 335, 
46 OhioSt. 275, 276; McGill v. State, 
34 OhioSt. 228, 239. 


Or.—Ladd v. Holmes, 66 P. 71 
Or. 167, 172, 91 Am.S.R. 457. Oinea 


Pa.—Conyngham Tp. v. 
County, 17 Pa.Co. .83; 
Scranton, 1 Pa.Co. 329. 


S.C.—Newberry Bank vy. Gr 
ete., R. Co., 43 S.C.L. 495, Cee 


Va.—Martin v. Com., 102 S.B. 
724, 126 Va. 603. ged a: 


Luzerne 
Silkman v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§$§ 326-328] 


ent effect.6§ 


time it is formulated and passed.°® 


stitutionality of an act depends on its being held 
to be a general and not a local law, the court will 
construe it as general if it is reasonably susceptible 
of that interpretation, regardless of what the more 


natural interpretation may be.7° 


[§ 327] D. Particular Subjects of Legislation?1— 
1. Personal Status, Rights, and Relations. 
ing the rules hereinbefore discussed,*? special acts 
regulating personal rights are valid in the absence 
of constitutional prohibitions against their enact- 
Special acts within the terms of particular 
constitutional prohibitions are void,’* but valid if 
the acts are not brought within such terms.7® 


ment.*? 


W.Va.—Groves v. Grant County Ct., 
26 S.E. 460, 42 W.Va. 587, 594. 


Wyo.—State v. Snyder, 225 P. 1102, 
31 Wyo. 333 [den reh 219 P. 735, 30 
Wyo. 287]. 


Eng.—Dawson vy. Paver, 5 Hare 415. 


[a] Substance.—The character of 
an act as general or special depends 
upon its substance and not on its 
form. State v. Cooley, 58 N.W. 150, 
56 Minn. 540. 


68. State v. Love, 126 So. 374, 99 
Hla. 333; Hiers v. Mitchell, 116 So. 
‘81. 95 Fla. 345; State v. Daniel, 99 
So. 804, 87 Fla. 270. 


69. State v. Hedrick, 241 S.W. 402, 
421, 294 Mo. 21. 


“It is suggested that the section in 
question has been repealed; that it 
can, therefore, never be applicable to 
any one save relator, and for that rea- 
son is shown to be special. Every 
law is Subject to repeal. That is a 
thing inherent in statutes. Upon the 
question whether it is general or spe- 
cial, a law is to be viewed as of the 
time it is formulated and passed.” 
State v. Hedrick, supra. 


70. Reynolds v. Collier, 85 So. 465, 
204 Ala. 38. 


71. Civil remedies see infra § 367. 


72. See supra §§ 307-326. 


73. Cochran v. Van Surlay, 
Wend. (N.Y.) 365, 32 Am.D. 570. 


[a] Empowering a feme covert, 
designated by name, to trade as a 
feme sole, held valid. Eskridge v. 
Carter, 29 S.W. 748, 16 Ky.L. 760. 


74. See cases infra this note. 


[a] Granting a divorce, held void. 
Jones v. Jones, 11 So. 11, 95 Ala. 443, 
18 L.R.A. 95; Worthington v. Washoe 
County Dist. Ct., 142 P. 230, 37 Nev. 
ee Ann.Cas.1916E 1097, L.R.A.1916A 
96. 


75. See case infra this note. 


[a] Legitimation of children by 
special act is not invalidated by con- 
stitutional prohibition of adoption of 
‘children by special act. Hughes v. 
Murdock, 13 So. 182, 45 La.Ann. 935. 


76. See case infra this note. 


[a] Compelling support by parents 
for support of feeble-minded children 
in institution is valid. State v. Trox- 
ler, (Ind.) 173 N.E. 321. 


77. See cases infra this note. 


[a] Laws held based on reasonable 
classification.—(1) Compelling adult 
children, residents in state and pos- 
sessing means, to support destitute 
parent. Wood v. Wheat, 11 S.W.(2d) 
916, 226 Ky. 762. (2) Authorizing 
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: Upon the question of whether a law 
4s general or special it is to be viewed as of the 


STATUTES 


Where the con- 
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\ constitutional prohibition does not apply to acts 
which are general in nature,7® based on a reasonable 
classification,*7 and operating uniformly through- 
out the state or class,‘® even though limited terri- 
torially,"® or which have been passed in exercise 
of the police power of the state;8® but acts gen- 
eral in nature, which violate the constitutional re- 


quirement of uniformity in operation, are void.*4 


Apply- 


The 


adoption of adult as heir. In re Lein- 
bach, 88 A. 67, 241 Pa. 32. (3) Dis- 
tinguishing between secured and un- 
secured creditors. Hoff v. First State 
Bank, 218 N.W. 238, 174 Minn. 36. 


78. Worthington v. Washoe Coun- 
ty .Dist.--Ct.,. 142 P? 230; 37 "Neva 2112; 
Ann.Cas.1916E 1097, L.R.A. 1916A 696. 


79. Public Welfare Comr. v. Nel- 
son, 248 N.Y.S. 202, 232 App.Div. 763. 


80. See case infra this note. 


[a] Prohibiting wearing of secret 
society badgs is held a valid exercise 
of the police power. Hammer vy. State, 
89 N.E. 850, 173 Ind. 199, 140 Am.S.R. 
248, 24 L.R.A.N.S. 795, 21 Ann.Cas. 
1034, 

Eee State v. Brough, 33 OhioCir.Ct. 

82. Contracts and rights and lia- 

bilities thereunder see infra § 330. 


83. See supra §§ 307-326. 

84. See cases infra this section. 
85. See cases infra this note. 

[a] Laws held void: Granting 


special privileges to certified public 
accountants which were withheld 
from noncertified public accountants. 
Frazer v. Shelton, 150 N.H. 696, 320 
Ill. 253, 43 A.L.R. 1086. 


[b] Laws held valid: (1) Den- 
tists, licensing. Peo. v. Griswold, 
106. N.H. 929, 218 N.Y. 92. (2) Pro- 


hibiting hunting on private lands 
without first obtaining permission. 
Peo. v. Sayer, 92 N.E. 900, 246 Ill. 382. 
(3) Prohibiting exhibition to prospec- 
tive purchaser of city property of 
lease not fairly stating rent. Peo. v. 
Rice, 154 N.E. 427, 323 Ill. 580. (4) 
Pawnbrokers, licensing and taxing. 
Dunn v. Hoboken, 88 A. 1053, 85 N.J. 
Law 79. (5) Stockbrokers, sale of 
securities. Stewart v. Brady, 133 N.E. 
810, 300 Ill. 425. 


86. See cases infra this note. 


[a] Laws held void: (1) Prohib- 
iting selling property for another 
without written authority. Woolley v. 
Mears, 125 S.W. 1112, 226 Mo. 41, 136 
Am.S.R. 637. (2) Regulating dealing 
for profit in securities. N. R. Bagley 
Co) v.) Cameron, “127, A. 311,282 Pa. 
84. (3) Regulating hours of work for 
city employees. Com. v. Casey, 80 A. 
TS tea AOs to aee eiskts Awlese) -1-ON0e 
(4) Providing for the registration of 
bottles used in the soda and mineral 
water business, and not for bottles 
used in bottling milk or lager beer or 
other beverages. State v. Baskowitz, 
156 S.W. 945, 250 Mo. 82, Ann.Cas. 
1915A 477. 


[b] Laws held valid: (1) Regu- 
lating sale of liquor, not within con- 


[§ 328] 2. Occupations and Employments.®? 
rules hereinbefore discussed®* have been applied in 
determining the validity of statutes relating to oc- 
cupations and employments,®* as, for example, as to 
whether or not they grant special privileges,*° wheth- 
er or not they fall within particular prohibitions of 
Special legislation,®® and whether they are valid** 


The 


stitutional prohibition against special 
laws where general law is applicable, 
there being no general law on subject. 
Plumb v. Christie, 30 S.E. 759; 103 Ga. 
686, 42 L.RiA. 181. (2) Prohibiting 
sale of liquor within mile and a:haif 
of Leland Stanford University not 
within constitutional prohibition 
against special laws where general 
law can be made applicable. Ex p. 
Burke, 116 P. 755, 160 Cal. 300. 
Authorizing county privilege tax for 
selling motor.fuel, not within consti- 
tutional prohibition against special 
laws regulating assessment or collec- 
tion of taxes. Standard Oil Co. of 
Kentucky v. Limestone County, 124 
So. 523, 220 Ala. 231. (4) Requiring 
the registry of all vehicles in a desig- 
nated county, and imposing a license 
fee not within constitutional prohibi- 
tion against special laws where a gen- 
eral law can be made _ applicable. 
a v. Touchberry, 113 S.E. 345, 121 


[ec] Protecting fish may be by spe- 
cial act where not within a constitu- 
tional prohibition. Bittenhaus v. 
Johnston, 66 N.W. 805, 92 Wis. 588, 
32 L.R.A. 380. 


87. See cases infra this note. 


[a] Labor laws held uniform.—(1) 
Declaring eight hours of actual work 
to constitute a lawful day’s work on 
public works. State v. A. H. Read Co., 
240 P. 208, 33 Wyo. 387. (2) Fixing 
hours of labor on public works and 
requiring compensation to conform to 
the wages paid for like labor in that 
locality. State v. Tibbetts, 205 P. 776, 
21 Okl.Cr. 168. (3) Providing that 
whenever an employer discharges an 
employee, wages due and unpaid shall 
become payable immediately, etc., im- 
posing a penalty recoverable by the 
employee. Moore v. Indian Spring 
Channel Gold Min. Co., 174 P. 378, 37 
Cal.App. 370. (4) Giving a right of 
action for damages against an em- 
ployer in favor of an employee whose 
death is caused from negligence of a 
fellow servant. Pritchard v. Whitney 
Wst. Co., 129 P. 989, 164 Cal. 564. (5) 
Establishing rules of liability for neg- 
ligence applying only to actions aris- 
ing from the relation of master and 
servant. Pritchard v. Whitney Bst. 
Co., supra. (6) Workmen’s Compen- 
sation Law. Porter v. Hopkins, 109 
N.E. 629, 91 OhioSt. 74. 


[b] Other laws held uniform.—(1) 
Relating to registration of marks on 
bottles. Renner Brewing Co. v. Rol- 
land, 118 N.E. 118, 96 OhioSt. 432. 
(2) Requiring finders of branded con- 
tainers to make diligent effort to find 
owner. Pacific Coast Dairy v. San 
Francisco Police Court, (Cal.App.) 
298 P. 164. (3) Penalizing for selling 
butter under weight. State v. Belle 
Springs Creamery Co., 111 P. 474, 83 
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or invalid.’ Legislation applicable to a class is held | basis;°® and special where the classification is arbi- 


general where classification is made 


Kan. 389, L.R.A.1915D 515... (4) Ex- 
empting ex-Union soldiers from pay- 
ing license taxes as peddlers. Ex 
p. Gilstrap, 152 P. 42, 171 Cal. 108, 
Ann.Cas. 1917A 1086. (5) Imposing 
license tax on itinerant vendors of 
drugs, etc. Ex p. Lake, 265 P.:325, 89 
Cal.App. 390. (6) Defining ‘personal 
property brokers,’ and regulating 
their charges and business. Ex p. 
Stephan, 148 P. 196, 170 Cal. 48, Ann. 
Cas.1916E 617. (7) Sale of intoxi- 
cants by pharmacists. Schmitt v. F. 
W. Cook Brewing Co., 120 N.E. 19, 187 
Ind.(623, 3,A.L.R. 270... ¢8) Licensing 
of liquor dealers. State v. Natrona 
County, 105 P-295, 18 Wyo. 153. (9) 
Prohibiting steel traps in catching 
game. Greer v. State, 150 S.E. 839, 
169 Ga. 552. (10) Regulating taking 
of fish. State v. Hand, 119 So. 376, 96 
Fla. 799. (11) Regulating taking and 
saze of fish. Silver v. Staté, 93.S.B. 
145, 147 Ga. 162. 


88. See cases infra this note. 


[a] Operation of law held not uni- 
form.—(1) Controlling occupation of 
selling liquor in a particular city. 
Bingham v. Camden, 40 N.J.Law 156. 
(2) Fixing different license fee on 
certain street than elsewhere. Har- 
rodsburg v. Renfro, 58 S.W. 795, 22 
Ky.L. 806, 51 L.R.A. 897. (3) Fixing 
6 P. M. as the closing hour for mer- 
cantile and commercial houses in 
cities of ten thousand or more, but 
exempting drug stores and provision 
houses. Saville v. Corless, 151 P. 51, 


46 Utah 495, Ann.Cas.1918D 198, L.R. 
A.1916A 651. (4) Giving garage 
keepers superior rights and ad- 
vantages in respect to their liens on 
cars, and foreclosure thereof, over 
other classes and persons similarly 
Situated. Jensen v. Wilton E. Wilcox 
Lumber Co., 129 N.E. 133, 295 Ill. 294. 
(5) Licensing real estate brokers, 
but exempting persons having license 
from insurance commissioner. Ex p. 
Raleigh, 171 P. 950, 177 Cal. 746. (6 
Limiting hours of labor of females, 
except such as are employed by rail- 
road hotels and restaurants. State v. 
Le Barron, 162 P. 265, 24 Wyo. 519, 
Ann.Cas.1918D 998. (7) Limiting 
women’s work hours as applying to 
restaurants only. State v. Le Barron, 
162 P. 265, 24 Wyo. 519, Ann.Cas. 
1918D 998. (8) Prohibiting barber 
colleges from displaying any other 
sign than “barber school” or “barber 
college,” while other businesses are 
allowed to advertise as they please. 
Moler v. Whisman, 147 S.W. 985, 243 
Mo. 571, 40 L.R.A.N.S. 629, Ann.Cas. 


POT3D * 392, (9) Prohibiting dram 
shops within five miles of any state 
educational institution having one 


thousand five hundred or more stud- 
ents, where only one such institution 
existed. State v. Turner, 107 S.W. 
1064, 210 Mo. 77. (10) Prohibiting 
sale of liquor in certain county or 
town. Benning v. State, 51 S.E. 632, 
123 Ga. 546; Edwards v. State, 51 S.E. 
630, 128 Ga. 542; Bagley v. State, 29 
S.H.123, 32 S.E. 414, 103 Ga. 388; 
Caldwell v. State, 29 S.H. 263, 101 Ga, 
557. (11) Protecting trade-marks on 
bottles, ete., but not on earthenware 
jugs, pasteboard boxes, etc. State v. 
Wiggam, 118 N.E. 684, 187 Ind. 159. 
(12) Providing for licensing and bond- 
ing of purchasers of deciduous fruit 
for resale, not applicable to purchas- 
ers of deciduous fruit for other pur- 
poses. Peo. v. Perry, (Cal.App.) 291 
P. 233. (13) Providing for liquor li- 
censes within “patrol limits,” where 
the term meant one thing in one city 
and something different in another. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on a reasonable 


State v. Schraps, 106 N.W. 106, OM 
Minn. 62. (14) Providing that an as- 
sociation ofworkingmen may adopt for 
their protection 
marks announcing that goods manu- 
factured by members thereof are so 
manufactured, but excluding in- 
dividual workingmen, even though the 
latter may be members of an associa- 
tion or union. Schmalz v. Wooley, 39 
A. 539, 56 N.J-Eq. 649. (15) Purport- 
ing to regulate plumbing but so word- 
ed as to allow the larger contractor to 
escape all restriction if he employs 
but one licensed plumber to supervise 
unlicensed helpers and apprentices, 
while every contractor who performs 
his own work must comply with the 
act. Aaroe v. Crosby, 192 P. 97, 48 
Cal.App. 422. (16) Qualifying pro- 
hibition as to sale of liquor near a 
college so that it applied to one only. 
Ex p. Burke, 116 P. 755, 160 Cal. 300. 
(17) Regulating installation of elec- 
trical equipment, and requiring regis- 
tration of electrical contractors, but 
exempting partnerships, public util- 
ities, etc. Berry v. Chicago, 151 N.E. 
581, 320 111. 5386. (18) Regulating liq- 
uor traffic in some communities and 
prohibiting it in others depending on 
existence or not of liquor licenses in 
community. Cox v. Timm, 105 N.E. 
479, 182 Ind. 7. 


89. See cases infra this note. 


[a] Coédperative marketing com- 
panies.——Liberty Warehouse Co. v. 
Burley Tobacco Growers’ Co-op. As- 
soc., 271 S.W. 695, 208 Ky. 643 [aff 48 
S.Ct. 291, 276 U.S. 1, 72 L.Ed. 473]. 


[b] Bmployers’ lability.—Making 
act applicable to all employers who 
meet its conditions. Colorado v. 
Johnson Iron Works, 83 So. 381, 146 
La. 68; Day v. Louisiana Cent. Lum- 
ber Co., 81 So. 328, 144 La. 820; State 
v. U. S. Fidelity, etc., Co., 117 N.E. 
232, 96 OhioSt. 250. 


[c] Herding of sheep on cattle 
range. Hazas v. State, 219 P. 229, 25 
Ariz. 453. 


[d] Hog serum.—Fisher vy. Nebras- 
ka University Bd. of Regents, 189 N. 
W. 161, 108 Neb. 666. 


[e] License fees.—Laws held gen- 
eral: (1) Dealers and distributors of 
gasoline. Hart Refineries v. Harmon, 
263 P. 687, 81 Mont. 423 [foll State v. 
Hart Refineries, 268 P. 1024, and aff 
49 S.Ct. 1887-278 U.S, 499,78 Lid. 
475]. (2) Dentists. Hx p. Vic- 
tor, 148 P. 975, 27-Cal.App. 73. (8) 
Dog owners. Newell v. Green, 86 S. 
EK. 291, 069 NG. 462:. .¢4) 7 Liquor 
dealers. State v. Marion County Ct., 
30 S.W. 103, 31 S.W. 238, 128 Mo. 427; 
People v. Murray, 44 N.. 146, 149 
N.Y. 367, 82 L.R.A. 344. (5). Merean- 
tile license tax. Kniseley v. Cotterel, 
46 A, 861, 196 Pa. 614, 50 L.R.A. 86. 


(6) Money lenders. Warner v. Peo- 
ple, 208 BP. 459) 71 Colo. 659. = (7) 
Shows. State v. O’Hara, 36 La.Ann. 
93. (8) Vehicles. Kersey v. Terre 


Haute, 68 N.E. 1027, 161 Ind. 471. 


[f] Liquor laws.—(1) In general. 
State v, Pitts, 49 So. 441, 160 Ala. 133, 
135 Am.S.R. 79; Glover v. State, 55 
S.E. 592, 126 Ga. 594; State v. Zim- 
merman, 148 N.E. 5, 317 Ill. 197; State 
v. Kenny, 75 So. 422) 141 Day 594; 
State v. Nejin, 74 So. 103, 140 La. 793; 
Peo. v, Wheeler, 151 N.W. 710, 185 
Mich. 164; State v. Stoffels, 94 N.W. 
675, 89 Minn. 205; State v. Tallo, 274 
S.W. 466, 308 Mo. 584; State v. Foster, 
212 P. 454, 28 N.M. 278; Murph v. 
Landrum, 56 S.E. 850, 76 S.C. 21; 
Severance v. Murphy, 46 S.E. 35, 67 S. 


labels and _ trade- | 


Cc. 409. (2) Classifying counties, dis- 
tricts, or parishes where applicable. 
Ex p. Jackson, 77 P. 457, 143 Cal. 564; 
Randall vy. Tillis, 29 So. 540, 43 Fla. 
43; Ex p. Crane, 151 P, 1006, 27 Idaho 
671, L.R.A.1918A 942 [aff 38 S.Ct. 98, 
245 U.S. 304, 62 L.Ed. 304]; State v. 
Donato, 53 So. 662, 127 La. 393; Com. 
vy. Sellers, 18 A. 541, 542, 130 Pa, 32; 
Com. v. Haag, 6 Pa.Co, 118; Murph v. 
Landrum, 56 S.E. 850, 76 S.C. 21. (8) 
Prohibiting sales within certain dis- 


tance of protected places. Ex p. King, 
£06 Pic b78o157, Cale 16159 ;W bites: 
Bracelin, 107 N.W. 1055, 144 Mich. 


332: Sexton v. Asbury Park Excise 
Com’rs, 69 A. 470, 76 N.J.Law 102; 
Rapp v. Venable, 110 P. 834, 15 N.M. 
509. (4) Operative at different times 
in different. counties. State v. Pitts, 
49 So. 441, 160 Ala. 133, 135 Am.S.R. 
79: State v. Skeggs, 46 So. 268, 154 
Ala. 249: (5) Prohibiting Sunday 
sales. State v. Smart, 136 P. 452, 
22 Wyo. 154. (6) Permitting home- 
brew and exempting home-brewers 
from operation of state prohibition 
law. State v. Schweitzer, 118 So. 699, 
167 La. 81. (7) Disposal of license 
lkmoney. Rock County v. Edgerton, 63 
N.W. 291, 90 Wis. 288. (8) Provid- 
ing for revocation of license and re- 
fund of license money. Calderwood v. 
Jos. Schlitz Brewing Co., 121 N.W. 
221, 107 Minn. 465. (9) Evidence in 
liquor case trials. Barrack v. Com., 
128 S.E. 638, 142 Va. 596. 


[¢] Permitting fences with gates 
across highways in cattle ranch sec- 
tion of the state. McFadden v. Den- 
ter, 223 N.W. 462, 118 Neb. 38. 


[h] Registration and licensing of 
vehicle.—Ex p. Schmolke, 248 P. 244, 
199 Cal. 42 [error dism 47 S.Ct. 244, 
273 U.S. 646, 71 L.Ed. 820]; Bacon 
Serv. Corp. v. Huss, 248 P. 235, 199 
Cal. 21 [error dism 48 S.Ct. 158, 275 
U.S. 507, 72 L.Ed. 397]; Old Home- ~ 
-stead Bakery v. Marsh, 242 P. 749, 75 
Cal.App. 247; Newport v. Merkel 
Bros. Co., 161 S.W. 549, 156 Ky. 580; 
Sylvania Busses vy. Toledo, 160 N.E, 
674, 118 OhioSt. 187. 


[i] Registration and protection of 
union label.—Schmalz v. Wooley, 41 
A. 939,. 5% AN. wg. 303), Ze eAmsSabe 
637, 48 L.R.A. 86 [rev 39 A. 539, 56 
N.J.Eq. 649]; Perkins v. Heert, 53 N. 
BK. 18, 158 N.Y. 306, 70 Am.S:R. 483, 
43 L.R.A. 858. 


[i] BRsgulating hours of labor.— 4 
(1) Limiting the time of employment t 
of women in any mechanical estab- “* 
lishment or factory or laundry to ten b 


hours in a day. Peo. v. Bowes-Alle- 
eretti Cos, $i “NEB Ole 24a" Dia ba: 
Ritchie v. Wayman, 91 N.E. 695, 244 
Tl. 509, 27 L.R.ALN.S. 994." (2) Labor 
and night work of females. Com. v. .) 
Mecca Co-op. Co., 60 Pa.Super. 314. ¢| 
(3) Limiting the time females may 
be employed in certain establish- 
ments to eight hours a day, except- r 
ing employment in harvesting, curing, 4 
canning, or drying perishable fruits or 
vegetables. Ex p. Miller, 124 P. 427, 
162 Cal. 687 [aff 35 S.Ct. 342, 236 U.S. g 
373, 59 L.Ed. 628, L.R.A.1915F 829]. 
(4) For persons engaged in mining. 
Exp.) Martin, 106 BP. 235, 15% Gal. 51, 
26 L.R.A.N.S. 242, - 


[k] Regulating conditions of labor. 
—(1) Requiring foundries to provide 
Sanitary facilities for workmen. J 
State v. Scullin-Gallagher Iron, etc., i 


Co., 186 S.W. 1007, 268 Mo. 178. (2) 
Requiring coal mine operators em- ~ 
ploying more than fifty persons to . 
provide shower baths. Sun Coal Co. v. Th 
State, 11 S.W.(2d) 898, 157 Tenn. 522. ‘ 


— | 
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trary,°° a classification based on population not be- | of the statute. 
ing proper where not germane to the subject matter 


(3) Requiring washhouses at coal 
mines, and not at other mines. State 
v. Reaser, 145 P. 838, 98 Kan. 628. 


[1] Regulating employment of 
minors.—(1) Prohibiting ~employ- 
ment of children under fourteen in 
certain occupations. In re Spencer, 
86 P. 896, 149 Cal. 396, 117 Am.S.R. 
137. (2) Prohibiting employment of 
minors in street occupation in cities 
of second and third class. Com. v. 
Jarrett, 281 S.W. 805, 213 Ky. 618 
[foll Com. v. Schultz, 281 S.W. 806, 
213 Ky. 620]. 


[m] Regulating sale of leaf tobac- 
co.—Reaves Warehouse Corp. v. Com., 
126 S.H. 87, 141 Va..194 [error dism 
“i ell 481, 271, U.S. 690, 70 L.Ed. 


[n] Sales of original package 


medicines other than patent medi- 
. cines.. 


Ex p. Gray, 274 P. 974, 206 
Cal. 497. 


fo] Sunday laws.—Sunday rest 
laws, permitting some places to do 
business and compelling others to 
close. In re Jacobs, 92 P. 1008, 13 
Idaho 720; State v. Dolan, 92 P. 995, 
13 Idaho 693, 14 L.R.A.N.S. 1259. 


. [p] Workmen’s compensation.— 
(1) Defining employers and em- 
ployees, and excepting employees en- 
gaged in farm, dairying or horticul- 
tural labor, stock raising, etc. West- 
ern Indemn. Co. vy. Pillsbury, 151 P. 
398, 28 Cal.App. 9. (2) Classification 
of occupations affected reasonable. 
Field v. Illinois Industrial Commn., 
120 N.E. 773, 285 Ill. 338. (3) Regu- 
lating issuance of execution on judg- 
ments. Heldrich v. American Incuba- 
tor Mfg. Co., 141 A. 770, 104 N.J.Law 
492. (4) Providing that minors. shall 
be deemed sui juris. D. E. Hewitt 
Lumber Co. v. Brumfield, 245 S.Ww. 
858, 196 Ky. 723; Keller v. Texas Em- 
ployers’ Ins. Assoc., (Tex.Civ.App.) 
279 S.W. 1113. (5) . Providing that 
Industrial Accident Commission may 
receive reports of physicians as evi- 
dence. Hart v. California Industrial 
Accident Commn., 235 P. 748, 71 Cal. 
App. 542. 


[aq] Other laws regulating: (1) 
Banking. MacLaren v. State, 124 N. 
W. 667, 141 Wis. 577, 185 Am.S.R. 55, 
18 Ann.Cas. 826. (2) Barbers. State 
v. Nolan, 30 S.W.(2d) 601, 161 Tenn. 
293; State v. Wester, 236 P. 790, 135 
Wash. 32. (3) Boarding house keep- 
ers. Halsey v. Svitak, 203 N.W. 968, 
163 Minn. 253; White v. Mears, 74 P. 
931, 44 Or. 215. (4) Brokers. People 
v. Schomig, 239 P. 413, 74 Cal.App. 
109; Eaker v. Bryant, 140 P. 310, 24 
Cal.App. 87. (5) Builders. Claffy v. 
Chicago Dock, etc., Co., 94 N.E. 551, 
249 Till. 210 [aff 33 S.Ct. 715, 228 U.S. 
680, 57 L.Hd. 1022]; Jones v. Russell, 
6 S.W.(2d) 460, 224 Ky. 390. (6) 
Chauffeurs. Ex p. Stork, 139 P. 684, 
167 Cal. 294. (7) Collectors. Riley 
v. Chambers, 185 P. 855, 181 Cal. 
589, 8 A.L.R. 418. (8) Commission 
merchants. State v. Mohler, 158 P. 
408, 98 Kan. 465; Parks v. Parks, 12 
Heisk. (Tenn.) 633. (9) Codperative 
marketing groups. Kansas Wheat 
Growers’ Assoc. v. Goering, 256 P. 
Reaves Warehouse 
Corp. v. Com., 126 S.E. 87, 141 Va. 194, 
[error dism 46 S.Ct. 481, 271 U.S. 690, 


70 L.Ed. 1154]; (10) Drugegists. 
Green v. State, 92 S.W. 847, 49 Tex.Cr. 
380. (11) Employees’ generally. 


State v. Creamer, 97 N.E. 602, 85 Ohio 
St, 349, 39 L.R.A.N.S. 694. (12) Em- 
ployers generally. State v. Haun, 54 
P. 130, 7 Kan.App. 509. (13) En- 
gineers. Hyvonen v. Hector Iron Co., 


1 S.W. 441, 


STATUTES 


115 N.W. 167, 103 Minn. 331, 123 Am. 
S.R. 332. (14) Fishing. Gentile v. 
State, 29 Ind. 409; State v. Hockett, 
29° Ind. 3024 : Wx’ ps ritz,. 38: So... 722, 
86 Miss. 210, 109 Am.S.R. 700; State 
v. Owen, 4 OhioS.&C.P. 163, 3 OhioN.P. 
181; Peters v. State, 36 S.W. 399, 96 
Tenn. 682, 33 L.R.A. 114. (15) Hawk- 
ers and peddlers. Ex p. Lake, 265 P. 
325, 89 Cal.App. 390; State v. Gouss, 
51 N.W. 1147, 85 Iowa 21; Com. v. 
Lipginski, 279 S/W. 339, 212 Ky. 366; 
Flournoy v. Walker, 52 So. 6738, 126 
La. 489. (6) Junk shop dealers. 
Com. v. Mintz, 19 Pa.Super. 283. (17) 
Merchants. Levy v. State, 68 N.EH. 
A722 ACL Inavi2b ler Comeaiv. Clark, 10 
Pa.Super. 507 [aff 46 A. 286, 195 Pa. 
634, 86 Am.S.R. 694, 57 L.R.A. 348 
(aff 22 S.Ct. 382, 184 U.S. 329,46 L. 
Hd. 569)]. (18) Mining. Ex p. Wil- 
liams, 98 P. 777, 79 Kan. 212 [aff sub 
nom 32 S.Ct. 137, 222 U.S. 415, 56 L. 
Ed. 253]; Com. v. Reinecke Coal Min. 
Col, 79 S.W. 287; 117i Key. 885), 25: Kyl. 
2027; Com. v. Hillside Coal Co., 58 
109 Ky: 47, 22 Ky...) 559; 
Mahon v. Pennsylvania Coal Co., 118 
Ae 491,274: Pa, 489. [rev 43. S.Ct. 158, 
260 U.S. 3938, 67 dibd.. 322, 28 A.L.R. 
1321]; Durkin v. Kingston Coal Com- 
pany, 33 A. 237,171 Pa. 193, 50 Am.S.R. 
801, 29 L.R.A. 808. (19) Money lend- 
ers. Cavanaugh v. Peo., 157 P. 200, 
61 Colo. 292; Peo. v. Stokes, 118 N.E. 
87, 281, Ill. 159; Com. v. Puder, 104 
A. 505, 261 Pa. 129; Wheeler v. Rem- 


edial Loan Co., 67 Pa.Super. 21; Com. 
v. Puder, 67 Pa.Super. 11. (20) 
Motormen on street cars. State v. 


Whitaker, 60 S.W. 1068, 160 Mo. 59. 
(21) Oyster beds. State v. Price, 58 
A. 1015, 71 N.J.Law 249; State v. Cor- 
son, 50 A. 780, 67 N.J.Law 178. (22) 
Plumbers. Douglas v. Peo., 80 N.E. 
341, 225 Ill. 536, 116 Am.S.R. 162, 8 L. 
R.A.N.S. 1116; Com. v. Shafer, 32 Pa. 
Super. 497. (23) Pool selling. State 
v. Thompson, 60 S.W. 1077, 160 Mo. 
333, 83 Am.S.R. 468, 54 L.R.A. 950. 
(24) Practice of healing. State v. 
Broden, (Minn.) 232 N.W. 517. (25) 
Practice of law. In re Miller, 29 Ariz, 
582, 244 P. 376; California State Bar 
v. Los Angeles County Super. Ct., 278 
Pp432,020%, Cal. = 3235) O;Connor, v.;St. 
Louis Transit Co., 97 S.W. 150, 198 
Mo. 622, 115 Am.S.R. 495, 8 Ann.Cas. 
703. (26) Practice of medicine. Peo, 
Vo. cdordan, 056 (By. 4545 sh72, Cal. 391; 
Bohannon y. State Board of. Medical 
Examiners, 140 P. 1089, 24 Cal.App. 
215; Peo. v. Dunn, 99 N.E. 577, 255 Ill. 
289; Iowa Eclectic Medical College 
Assoc. v. Schrader, 55 N.W. 24, 87 
Iowa 659, 20 L.R.A. 355; Allopathic 
State Bd, of Medical Examiners. v. 
Fowler, 24 So. 809, 50 La.Ann. 1358; 
State v. Broden, (Minn.) 232 N.W. 
517. (27) Soft drink stands. Blind 
v. Brockman, 12 S.W.(2d) 742, 321 Mo. 
58 [aff 50 S.Ct. 87, 280 U.S. 525, 74 
L.Ed. 592]. (28) Stock raisers. Bey- 
man vy. Black, 47 Tex. 558; Lastro v. 
State, 3 Tex.App. 363. (29) _Taxi- 
cabs. Peo. v. Kastings, 138 N.E. 269, 


307 Ill. 92.. (30) Undertakers. Com. 
v. Hanley, 15 Pa.Super. 271. (31) 
Veterinarians, licensing, exempting 


laymen giving gratuitous advice on 
care of animals and veterinarians in 
government service. Peet Stock Rem- 
edy Co. v. McMullen, 32 F.(2d) 669. 


$0. See cases infra this note. 
[a] Size, location, or conditions of 
place.—(1) Compelling horseshoers 


in cities of a certain size to take out 
licenses. Bessette v. Peo., 62 N.E. 215, 
193 Ill. 334, 56 L.R.A. 558. (2) Pro- 
hibiting a dam in a particular river 
in a particular county so as to pre- 
vent the free passage of fish. Sibley 
v. State, 64 S.W. 708, 107 Tenn. 515. 
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[§ 329] 3. Property Rights.°2 Laws regulating 


i 
(3) Regulating construction of scaf- 
folding in cities of a certain size. Jo- 
doin v. Ball, 43 Pa.Co. 555. : 


[b] Nature of business or occupa- 
tion.—(1) Prohibiting any person en> 
gaging in business of transmitting 
money to foreign countries, except 
express, steamship, and telegraph 
companies, Wedesweiler y. Brun- 
dage, 130 N.E. 520, 297 Ill. 228. (2) 
Limiting hours of labor in mining, 
manufacturing, and smelting indus- 
tries from which other employers of 
labor are exempt. In re Hight-Hour 
Bill, 39 P. 328, 21 Colo. 29. (8) Pro- 
hibiting corporations, but not other 
employers of labor, to discharge em- 
ployees for. joining labor unions. 
Com. v. Clark, 14 Pa.Super. 435. (4). 
Prohibiting false advertising, applied 
to dyeing industry and not to others. 
Ware v. Ammon, 278 S.W. 598, 212 
Ky. 152. (5) Giving attorneys a lien 
on client’s property not in attorney’s 
possession for reasons applicable as 
well to other creditors who are not | 
included. lLaplacca vy. Philadelphia 
Rapid Transit Co., 108 A. 612, 265 Pa. 
304. (6) Classifying, race courses in- 
to those in use before and after a cer-. 
tain date and licensing one group by 
a method differing from the method 
adopted for the other. Alexander vy. 
Hlizabeth, 28 A. 51, 56 N.J.Law 71, 23 
L.R.A. 525. (7) Exempting engineers 
of locomotives under ten horse power 
from license requirements applicable 
to others. Chalmers v. Philadelphia, 
95 A. 427, 250 Pa. 251. (8) MWxempt- 
ing motor trucks engaged in trans- 


porting products and implements of 


husbandry from an act regulating car- 
riers by automobile of freight gener- 
ally. Franchise Motor Freight As- 
See v. Seavey, 285 P. 1000, 196 Cal. 


fe] License fees.—Laws held spe- 
cial: (1) Prescribing methods of reg- 
istering and collecting license fees 
from automobiles, different in differ- 
ent counties arbitrarily. Nuetzel y. 
State ‘Tax Commission, 265 S.W. 606, 
205 Ky. 124. .(2) Allowing some 
towns to tax merchants selling cotton 
and prohibiting others from doing so. 
Carroll v. Town of York, 95 S.E. 121, 
109 S.C. 1. (3) Imposing a license 
tax upon lands held for the purpose 
of raising and protecting game or fish, 
excepting particular county from its 
operation. Pineland Club v. Berg, 96 
S.E. 915,110 S.C. 505. (4) Exempting 
from license tax law permanent mer- 
ehants soliciting orders from cus- 
tomers residing in the same or the 
adjoining county while not exempting 
other permanent merchants. State v. 
Parr, 123 N.W. 408, 109 Minn. 147, 
134 Am.S.R. 759. 


91. See cases infra this note. 


[a] Classification by population 
held arbitrary.—(1) Conferring right 
to regulate business of horseshoeing. 
Bessette v. Peo., 62 N.H. 215, 193 Ill. 
334, 56 L.R.A. 558. (2) Regulating 
employment agencies. Com. v. Clark, 
40 Pa.Co. 49. (3) Regulating jour- 
neymen plumbers. State v. Justus, 
97 N.W. 124, 90 Minn. 474. (4) Reg- 
ulating liquor licenses. Dufford v. 
Staats, 23 A. 667, 54 N.J.Law 286. 
(5) Regulating construction of build- 
ings. Emery vy. Coles, 7 OhioS.&C.P. 
414, 5 OhioN.P. 199. (6) Regulating 
traffic in seed cotton. State v. Ferri, 
OT SH: (5h2 111 St Crab: 


92. Cross references: 


Constitutionality of statutes of emi- 
nent domain see Constitutional Law 
§§ 1037-1041; Eminent Domain § 3. 
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property rights and transfers are not obnoxious as 
special laws if they are of general application,®® 
based on a reasonable classification,®* but where the 
classification is arbitrary, the law is invalid.®® 
cial statutes are valid if not brought within the 


Power of legislature by general or 
special law to authorize sale of 
property see Constitutional Law § 
1048. 


Private acts authorizing the sale of 
lands of infants see Infants § 100. 


93. See cases infra this note. 


[a] Laws held general—(1) Au- 
thorizing a lien for the municipal 
lighting rates. Franklin Guards As- 
soc. vy. Boyer, 70 Pa.Super. 268. (2) 
Authorizing the perfecting of irregu- 
lar proceedings affecting the title of 
any landowner. Marshall vy. Mar- 
shall, 4 Bush (Ky.) 248. (3) Barring 
dower right under certain conditions. 
Skelly Oil Co. v. Murphy, 24 S.W.(2d) 
314, 180 Ark, 1023. (4) Conferring 
right on drainage districts and pro- 
viding method of enforcement. Riv- 
erside Drain. Dist. v. Buckner, 66 So. 
784, 108 Miss. 427. (5) Defining and 
declaring the interest that shall de- 
scend to, and vest in, the surviving 
husband or wife of an intestate. In 
re Gilbert, 76 A. 428, 227 Pa. 648. 
(6) Descent of property after death 
of widow or widower without issue. 
Ine re Hall 178 Ps 710, 179° Cala 683. 
(7) Descent law excluding all nonres- 
ident aliens, notwithstanding a treaty 
with a particular foreign country may 
operate to except citizens of that 
country from its operation. Wunder- 
le v. Wunderle, 33 N.H. 195, 144 Il. 
40, 19 L.R.A. 84. (8) Enabling a wid- 
ow to bid on real estate in partition 
proceedings. In re Scarlett, 39 Pa. 
Super. 284. (9) Giving cotton bro- 
kers a sSeller’s lien. Parks v. Parks, 
12 Heisk. (Tenn.) 638. (10) Giving 
garage keeper lien and providing for 
sale of automobile. Willis v. Lafay- 
ette-Phcenix Garage Co., 260 S.W. 364, 
202 Ky. 554. (11) Permitting forest- 
er to divide state into forest protec- 
tive districts, applicable to all owners 
of forest lands. Chambers v. McCol- 
lum, 272. P...70%,. 47 Idaho..74." (12) 
Providing that when a life tenant 
demises lands, and dies before rent 
is due, his executors may recover the 
proportion of rent which accrued be- 
fore his death, and the remaindermen 
the residue. Wilson v. Hagéy, 96 N. 
BE. 277, 251 Tl. 452. (13) Regulation 
of stock and protection of. stock rais- 
ers in the stock raising portion of the 
state. Lastro v. State, 3 Tex.App. 
368. (14) Validating title to all real 
property owned by any religious so- 
ciety, ecclesiastical body, or any con- 
gregation thereof. State v. Sisters of 
Mercy, 115 So. 323, 150 Miss. 559. 


[b] Laws held local.—Building act 
confined to a district. Richards v. 
Easto, 15 M.&W. 244, 153 Reprint 840. 


94. See cases infra this note. 


[a] Classification held reasonable. 
—(1) Remedy for establishing title 
when public records are destroyed 
granted to those in actual possession 
but denying it to those in construc- 
tive possession of land. Lofstad v. 
Murasky, 91 P. 1008, 152 Cal. 64. (2) 
Regulation of artesian wells by a law 
applicable to landowners in the arte- 
sian well belt and not to other land- 
owners. Ex p. Hlam, 91 P. 811, 6 Cal. 
App. 233. (3) Fire escapes for build- 
ings four stories or more in height, 
excepting private residences. Arms v. 
Ayer, 61 N.E. 851, 192 Ill. 601, 85 Am. 
SiR. 9357, 58 LRA. 277. (4). Prohib- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


STATUTES 


Spe- 


iting alien ownership of agricultural 
lands and permitting such ownership 
of city lands. Dougherty v. Kubat, 
93 N.W. 317, 67 Neb. 269. (5) Au- 
thorizing liens on lands occupied un- 
der federal land laws, the occupiers 
of such lands not having title as dis- 
tinguished from landowners with ti- 
tle. Powers El. Co. vy. Pottner, 113 N. 
W. 7038, 16 N.D. 359. (6) Special reg~ 
ulations affecting onty lands register-* 
ed under the land registration act. 
Robinson y. Kerrigan, 90 P. 129, 151 
Cal. 40, 121 Am.S.R. 90, 12 Ann.Cas. 
829; State v. Westfall, 89 N.W. 175, 
85 Minn. 437, 89° Am.S.Ri 571, 57 L. 
R.A. 297. (7) Inheritance tax laws 
even though residuary legatees as a 
class as distinguished from specific 
legatees must bear the burden. In 
re Watkinson, 217 P. 1073, 191 Cal. 
591 [aff sub nom. Stebbins v. Riley, 
45 S.Ct. 424, 268 U.S. 137, 69 L.Ed. 
884, 44 A.L.R. 1454]. (8) Requiring 
bill of sale of bovine cattle as dis- 
tinguished from sheep, horses, or 
hogs. Galeppi v. Swanston, (Cal. 
App:) 290 P.116. (9) Permitting par- 
ent, husband, wife, child, or grand- 
children, but not other heirs, to vali- 
date a charitable devise of more than 
one third of an estate by waiver in 
writing. In re Graham, 218 P. 84, 63 
Cal.App. 41. (10) Regulating sale of 
leaf tobacco at public auction dis- 
tinguishing between tobacco ware- 
houses and other warehouses. Jew- 
ell Tobacco Warehouse Co. v. Kemper, 
268 S.W. 324, 206 Ky. 667. (11) Ap- 
plying bulk sales law to all engaged 
in business designated. Appel Mer- 
cantile Co. v. Barker, 138 N.W. 1133, 
92 Neb. 669; Marlow v. Ringer, 91 
S.E. 386, 79 W.Va. 568, L.R.A.1917D 
619. (12) Providing for éscheat of 
deposits of money or property re- 
ceived for storage or safekeeping, ex- 
cepting from operation mutual sav- 
ings fund association having no 
shares of stock, capital stock, and 
building and loan associations. Ger- 
mantown Trust Co. v. Powell, 108 A. 
441, 265 Pa. 71. (13) Allowing five 
thousand dollars to surviving spouse 
only in case of actual intestacy and 
not allowing it where there is a will 
but surviving spouse elects not to 
take under will. In re Langerwisch, 
110 A. 165, 267 Pa. 319. (14) Statute 
of frauds, excepting all contracts of 
sale under five hundred dollars, and 
including all those in excess thereof. 
Petty v. Phcenix Cotton Oil Co., 264 
S.W. 358, 150 Tenn. 292. 


95. See cases infra this note. 


[a] Classification held arbitrary. 
—(1) Fixing rule as to necessity of 
sending notice to creditors in admin- 
istration of estates of deceased per- 
sons, applying it to testate, but not 
to intestate estates. In re Becker's 
Estate, 129 P. 795, 20 Cal.App. 513. 
(2) Providing that presumption of 
fraud shall attach to all bulk sales 
under circumstances stated but not 
to all other sales under the same cir- 
cumstances. Williams, ete., Co. v. 
Preslo, 95 N.E. 900, 84 OhioSt. 328, 
Ann.Cas.1912C 704. (3) Requirement 
in administration of estate, applicable 
only to cases of testacy. In re Beck- 
er’s Estate, Supra. 


96. See cases infra this note. 


[a] Special law held valid.—(1) 
Conditioning benefits of home for in- 


[§§ 329-330 


terms of the constitutional prohibitions,®® and spe- 
cial statutes designed to settle estates,°’ and other 
special statutes concerning property rights have of- 
ten been upheld.°® 

[§ 330] 4. Contracts and Rights and Liabilities 


digent soldiers and sailors on descent 
of undisposed pension of money to 
particular relatives not within consti- 
tutional prohibition sagainst special 
law affecting estates of deceased per- 
sons, or the law of succession. 
Treadway v. Veterans’ Home of Cali- 
fornia, 111 P. 111, 14 Cal.App. 75. (2) 
Money Lenders’ Act not within pro- 
hibition against local laws creating, 
extending, or impairing liens. Ala- 
bama Brokerage Co. vy. Boston, 93 So. 
289, 18 Ala.App. 495 [cert den .94 So. 
87, 208 Ala. 242]. (3) Reserving lien 
in favor of state not within constitu- 
tional prohibitions against creation 
of private liens by special law. 
Booth y. Miller, 85 A. 457, 237 Pa. 
297. (4) Validating a _ particular 
highway district and approving bond 
issue not within prohibition against 
special law giving effect to invalid 
instruments, or creating, extending, 
or impairing liens. Oregon Short 
Line R. Co. v. Clark County Highw2 

Dist., 22 F.(2d) 681. . 


$7. Watson v. Oates, 58 Ala. 647; 
Davidson y. Koehler, 76 Ind. 398; 
Williamson v. Williamson, 11 Miss. 
715, 41 Am.D. 636; Clarke v. Van 
Surlay, 15 Wend. (N.Y.) 436 [aff 20 
Wend. 365, 82 Am.D. 570]. 


[a] Disentanglement of estates.— 
“It may sometimes happen that by the 
ingenuity of some and the blunders 
of other practitioners, an estate is 
most greviously entangled by a mul- 
titude of contingent remainders, re- 
sulting trusts, springing uses, execu- 
tory devises, and the like artificial 
contrivances, (a confusion unknown 
to the simple conveyances of the com- 
mon law,) so that it is out of the 
power of either the courts of law or 
equity to relieve the owner; or it 
may sometimes happen that by the 
strictness or omissions of family set- 
tlements, the ‘tenant of the estate is 
abridged of some reasonable power, 
(as letting leases, making a jointure 
for a wife, or the like,) which power 
cannot be given him by the ordinary 
judges, either in common law or equi- 
ty; or it may be necessary, in set- 
tling an estate, to secure it against 
the claims of infants or other persons 
under legal disabilities, who are not 
bound by any judgments or decrees 
of the ordinary courts of justice. In 
these, or other cases of the like kind, 
the transcendent power of parliament 
is called in to cut the gordian knot; 
and by a particular law, enacted for 
this very purpose, to unfetter an es- 
tate, to give its tenant reasonable 
powers, or to assure it to a purchaser 
against the remote or latent claims of 
infants or disabled persons, by set- 
tling a proper equivalent in propor- 
tion to the interest so barred.’ 2 
Blackstone Comm. 344 [quot Clarke v. 
Van Surlay, 15 Wend. (N.Y.) 436, 440 
(aff 20 Wend. 365, 82 Am.D. 570)]. 


[b] Property of infants (1) may 
be ordered transferred by special stat- 
ute (Ebling v. Dreyer, 44 N.E. 155, 
149 N.Y. 460), (2) but the power does 
not extend to the sale of lands in 
which adults, competent to act for 
themselves, have an interest (Bre- 
voort v. Grace, 53 N.Y. 245; Cochran 
v. Van Surlay, 20 Wend. (N.Y.) 365, 
32 Am.D. 570 [aff 15 Wend. 436]). 


98. See cases infra this note. 
[a] Special laws hela valid.—(1) 


— 


§§ 330-331] 


Thereunder.°° 


To settle accounts between parties 
and state. State y. Crawford, 35 Ark. 
237. (2) To take particular property 
by eminent domain for a particular 
public purpose. Starr Burying Ground 
Assoe. v. North Lane Cemetery As- 
soc., 58 A. 467, 77 Conn. 88. (3) To 
compel compensation of particular 
owners of cattle killed by railroads. 
Madison, etc., R. Co. v. Whiteneck, § 
Ind. 217. (4) To authorize a plank 
road company to mortgage its prop- 


erty. Joy v. Jackson, etc, Plank 
Road Co., 11 Mich, 155. (5) To take 
certain public burial grounds. Geor- 


gia Cent. R. Co. v. Wright, 54 S.E. 64, 
125 Ga. 617 [rev 28 S.Ct. 47, 207 U.S. 
127, 52 L.Ed. 134]; York School Dist.’s 
ADD os) A. 692, 169 Pal -70:/'° C6) “Do 
eure injustice where an assessment 
and levy had been made on the wrong 


property. State v. Hoffman, 35 Ohio 
St.= 435. 
99. Occupations and employments 


See supra § 328. 


1. See supra §§ 307-326. 
2. See cases infra this note. 
[a] Codperative marketing con- 


tracts.—An act providing that stipu- 
lations for liquidated damages for 
breach of contract by members of co- 
operative marketing associations 
Should be valid, and giving’ such as- 
sociations the right to injunctive re- 
lief for threatened breach, and spe- 
cific performance, is not special leg- 
islation within the constitutional pro- 
fhibition; the statute being general in 
its application to all codperative as- 
sociations. Oregon Growers’ Co-op. 
Assoc. ‘vy. Lentz, 2127°P.° 811," 107° Or. 
561. 


[b] Conditional sales contracts.— 
A statute making a conditional sales 
contract binding on creditors of the 
vendee only when it is recorded is 
valid. Ridgway Dynamo, etc., Co. v. 
Werder, 135 A. 216, 287 Pa. 358; Bent 
“s Weaver, 150 S.E. 738, 108 W.Va. 

99. 


{c] Imsurance premium lien on 
workman’s property.—A statute mak- 
ing amount of premium due from sub- 
scriber to State Workmen’s Insurance 
Fund lien, on real and personal prop- 
erty of subscriber, collectible as tax- 
es are collectible, does not violate 
a constitutional provision prohibiting 
local or special laws changing meth- 
ods for collection of debts; the stat- 
ute being passed primarily to insure 
successful operation of Compensation 
Act. Inre Lexie Mining Co., 1 F.(2d) 
344. 


[ad] Cash sales of farm products. 
—A statute providing that title to 
eotton, corn, and certain other speci- 
fied products sold by planters and 
commission merchants on cash sale 
does not pass until the articles are 
paid for, is not unconstitutional as 
special legislation. Hardeman vy. 
Reynolds, 101 S.E. 804, 149 Ga. 660. 


8. See case infra this note. 


[a] Imsurance contracts.—A stat- 
ute which prohibits the issuance of 
discriminatory insurance contracts, is 
not invalid for nonuniformity 
throughout the state. Leonard y. 
American Life, etc., Co., 77 S.H. 41, 


In accordance with general rules 
hereinbefore discussed,! the prohibition against spe- 
cial, local, and private laws does not invalidate stat- 
utes regulating the making of contracts and rights 
and liabilities thereunder which are general in na- 
ture,? operating uniformly throughout the state,? 
and based on a reasonable classification;* but a 
regulatory law based on an arbitrary classification 


STATUTES 


is void.® . 


139. Ga. 274. 
4. See cases infra this note. 


[a] Conditional sales contracts.— 
A statute giving priority to lien of 
conditional seller recorded within ten 
days after conditional sale over exe- 
cution creditor is not invalid, as spe- 
cial legislation, the classification be- 
tween conditional sale vendors and 
execution creditors being reasonable. 
Bent v. Weaver, 150 S.E. 738, 108 W. 
Va. 299. 


[b] Real estate brokerage con- 
tract.—A statute requiring real es- 
tate brokerage contracts to be in writ- 
ing is based on a reasonable classifi- 
eation and valid. Baker vy. Gillan, 94 
N.W. 615, 68 Neb. 368. 


[c] ife insurance contracts.—Di- 
vorced wives constitute a reasonable 
class in a statute which provides 
that a husband may designate anoth- 
er beneficiary in a life insurance pol- 
icy payable on his death to his wid- 
ow, upon death or divorce of his wife 
in his lifetime. Orthwein v. Ger- 
mania L. Ins. Co., 170 S.W. 885, 261 
Mo. 650. 


[d] Codperative marketing con- 
tracts.—Agriculturists are a reason- 
able class upon which to base a law 
giving to them a right to make a con- 
tract for codperative marketing of 
agricultural products. Rifle Potato 
Growers’ Co-op. Assoc. v. Smith, 240 
PO 8 EOC OO negli 


5. See cases infra this note. 


[a] Conditional sale of live stock. 
—A statute making conditional sales 
contracts involving live stock or poul- 
try void against third persons, un- 
less acknowledged and recorded like 
mortgages on live stock, is unconsti- 
tutional, the classification between 
live stock and other forms of person- 
al property being held arbitrary. 
Seaboard Acceptance Co. vy. Shay, 
(Cal. App.) 295: RP. 523. 


[b] Real estate brokerage con- 
tracts.—A statute requiring Such con- 
tracts to be in writing is void where 
the requirement is restricted to cities 
of a certain size. Woolley v. Mears, 
ns S.W. 1112, 226 Mo. 41, 136 Am.S.R. 
637. 


6. Cross references: 


Constitutional provisions 
see Interest § 26. 


For failure to pay taxes and assess- 
ments see infra § 364. 


Regulation of business of money lend- 
ers see supra § 328. 


7. See cases infra this note. 


*Tt is now also urged with much 
earnestness that the act is obnoxious 
to subdivision 13 of section 104, which 
prohibits local laws ‘regulating the 
rate of interest.’ It is clear, how- 
ever, that the act does not undertake 
in any way to fix or regulate the rate 
of interest. What it does is to at- 
tach a special disability to the en- 
forcement of loans carrying a higher 
rate of interest than 12 per cent. 
which is a very different thing from 
authorizing or legalizing such a rate.” 
Ex p. Alabama Brokerage Co., 94 So. 
87, 208 Ala, 242, 243 [cert den 93 So. 


generally 


[§ 331] 5. Interest°—a. In General. 
stitutions requiring interest laws of general opera- 
tion are not violated by reasonable differences based 
on the business done,’ but where the basis of clas- 
sification is arbitrary, the statute is void.’ 
penalties for charging illegal interest are imposed 
upon a class and are uniform for all in that class, 


[59 C.J.] 743 


State eon- 


Where. 


289, 18 Ala.App. 495]. 


[a] Small loans.—Badger v. State, 
114 S.BE. 635, 154 Ga: .443; State v- 
Sherman, 105 P. 299, 18 Wyo. 169, 


27 L.R.A.N.S. 898, Ann.Cas.1912C 819.. 


[b] Wage loans.—Monarch Dis- 
count Co. v. Chesapeake, etc., R. Co., 
120 N.B. 748, 285 Ill. 233. e 


[ce] Money loans.—Caruthers. vy- 
Andrews, 2 Coldw. (Tenn.) 378. 
[d] TMfoney lenders.—Ex p. Ala- 


bama Brokerage Co., 94 So. 87, 208 
Ala. 242 [den cert 93 So. 289, 18 Ala. 
App. 495]; State v. Hill, 123 So. 317; 
168 La. 761, 69 A.L.R. 574; In re El- 
der, 23 Pa.Dist. 161. 


{[e] Pawnbrokers.—Ex p. Lichten- 
stein, 7 P.» 728, 67 Cal. 359, 56 Am.R. 
718. See Turney v. Goldberg’s Loan 
Office, 274 P. 464, 135 Okl. 147 (decid- 
ing that a law authorizing pawnbro- 
kers to charge a rate of interest in 
excess of the maximum rate allowed 
by the constitution is void, but also 
seeming to hold that the law is void 
because special, which would be con- 
tra to the rule of the text). 


[f] Personal property brokers.— 
Ex p. Stephan, 148 P. 196, 170 Cal. 48, 
Ann.Cas.1916E 617. 


[¢] Banks as depositaries of tax 
collections.—Law requiring banks to 
pay interest on tax collections is not 
in violation of constitutional provi- 
sion forbidding local or special laws 
regulating interest. Bank of Indian- 
ola v. Miller, 112 So. 877, 147 Miss. 695 
{error dism 48 S.Ct. 337, 276 U.S. 605, 
72 L.Ed. 727). 


8. See cases infra this note. 


[a] Chattel loans.—A law fixing 
the rate of interest on chattel loans 
covering particular kinds of personal 
property and excluding others is void. 
Ex p. Sohncke, 82 P. 956, 148 Cal. 262, 


HLS; Am.S. Re 236.020 LERSAL IN, Sasotios 
Althaus y. State, 144 N.W. 799, 94 
Neh. 780. 

[b] Money loans.—A statute au- 


thorizing money lenders to charge @ 
rate of interest which other investors 
may not charge is void. Com. v. 
Young, 94 A. 141, 248 Pa. 458; In re 
Foster’s License, 60 Pa.Super. 8. 


[e] County warrants.—Statute fix- 
ing rate of interest on county war- 
rants, excepting a certain county from 
its operation, is void. Hotcnkiss v. 
Marion, 29 P. 821, 12 Mont. 21& | 


[ad] Judgments.—A law which im- 
poses a higther rate of interest on em- 
ployers against whom judgments 
have been rendered under Employers’ 
Liability Law than .on other judg- 
ment debtors is void. Arizona Hast- 
ern R. Co. v. Head,. 224 P. 1057; 26 
Ariz. 259 [den motion 222 P. 1041, 26 
Ariz. 137]. 4 

{e] Eminent domain.—A law fix- 
ing interest rate on damages from 
time of taking, applicable to munici- 
pal corporations only, and not to all 
public and quasi public corporations 
vested with power of eminent domain, 
is void. Pennsylvania Co. for Insur- 
ance on Lives & Granting Annuities: 
v. City of Philadelphia, 105 A. 630, 
262 Pa. 439, 2 A.L.R. 1573. 
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the law is valid where the class is defined upon 
some reasonable basis,? but void where there is no 
reasonable basis for classification.'° 
a particular corporation is authorized by statute 
to charge a rate of interest in excess of that al- 
lowed by the general law, the statute is void.!? 


[§ 332] b. Building and Loan 


Members of building and loan associations have 
been held to constitute a reasonable class and stat- 
utes regulating interest payments by them to the 
association have been held valid;'® but only when 
the association is what it purports to be, an organ- 
ization whose funds consist of an accumulation of 
When its funds are de- 


fixed periodic installments. 
rived from sales of certificates or 


9. Ingraham v. Merchants’ Nat. 
Bank of Greene, 132 N.W. 869, 153 
Towa 408 (national banks only, as dis- 
tinguished from state banks, held a 
weasonable classification). 


10. Ex p. Sohncke, 82 P. 956, 148 
Gal, 262; 113 Am.S.R. 236, 2 L.R.A. 
N.S. 813. ; 


11. Atlanta Sav. Bank v. Spencer, 
33 S.E. 878, 107 Ga. 629; Handy v. 
Philadelphia, etc., R. Co., 1 Phila. 
(Pa.) 31; McKinney v. Memphis Over- 
ton Hotel Co., 12 Heisk. (Tenn.) 104; 
Bayha v. Carter, 26 S.W. 137, 7 Tex. 
Civ.App. 1 

12. Application of, and exemption 
from, usury laws in general see 
Building ané¢ Loan Associations § 101. 


* 13. Ga.—Union Sav. Bank, etc., Co. 
v. Dottenheim, 34 S.E, 217, 107 Ga. 606. 


_ Til.—Winget v. Quincy Bldg., etc., 
Assoc. 21 NE. 12, 128 Tl. 67; Free- 


man v. Ottawa Bldg., etc., Assoc., 28 | 


NE. 611, 114 Tl. 182; 
Smythe, 100 Ill. 413. 


Ind.—International Bldg., etc., As- 
soc. No. 2 v. Wall, 55 N.H. 431, 153 
Ind. 554; McLaughlin vy. Citizens’ 
Bldg., etc., Assoc., 62 Ind. 264; Stein 
v. Indianapolis Bldg., ete., Assoc., 18 
Ind. 237, 81 Am.D. 353 


Mich.—People’s Bldg., etc., Assoc. 
v. Billing, 62 N.W. 378, 104 Mich, 186. 


Miss.—Tiley v. Grenada Building & 
Loan Ass’n, 109 So. 10, 143 Miss. 381; 
Halsell v. Merchants’ Union Ins. Co., 
62 So. 235, 645, 105 Miss. 268, Ann. 
Cas.1916E 229. 


Neb.—Livingston Loan, etc., Assoc. 
v. Drummond, 68 N.W. 375, 49 Neb. 
200, 205. 


N.D.—Vermont L. & T. Co. v. Whit- 
hed, 49 N.W. 318, 2 N.D. 82. 


Ohio.—Cramer v. Southern Ohio L. 
& T. Co., 74°'N.E. 200, 72 OhioSt. 395, 
69 L.R.A. 415; Cain v. People’s Salary 
Loan Co., 34 OhioCir.Ct. 115 [aff 105 
N.E. 768, 88 OhioSt. 550]. 


“For many years, many states, and 
England as well, have pursued a pol- 
icy of encouraging the operation of 
such associations as facilitate the 
building of homes for the people, and 
the public policy thereby involved 
would justify the legislature in its 
wisdom in classifying loans for such 
purpose, and made in such ways, as 
a group by themselves and subject to 
different restrictions and privileges 
than those applying to loans general- 
ly.” Livingston Loan, ete., Assoc. v. 
Drummond, supra (per Irvine, C.). 


[a] Advances made by a building 
and loan association to its members 
differ so materially from other loan 
transactions that it was perfectly 


Holmes vy. 


STATUTES 


So also where tors is void.1# 


Associations, 1? 


shares of stock 


competent for the legislature to place 
them in a certain class for the pur- 
pose of regulating questions of usury 
and interest. The law is certainly not 
local for it is not confined to any lo- 
eality, but it extends in its operation 
throughout the state. It is not spe- 
cial because it embraces all citizens 
of the state and gives to every person 
who may conform to its requirements 
the same rights and privileges. Un- 
ion Say. Bank, etc., Co. v. Dottenheim, 
34 S.E. 217, 107 Ga. 606. 


14.._Safety Bldg., ete., Co. v. Hck- 
lar, 50 S:W. 50,.106 Ky. 115, 118,20 
Ky.L. 1770. 


“We notice, as a matter of primary 
importance, the source of the funds of 
the organization. They are to consist 
of accumulations of ‘the savings of 
the members.’ This language would 
of itself imply a gradual accumula- 
tion or heaping up of the pittances 
or small contributions of the mem- 
bers. But, as if to leave no room for 
doubt here, the statute in express 
terms erects the entire superstruc- 
ture on an accumulation of funds 
‘paid into the corporation in fixed 
periodical installments.’ This is a 
matter of vital moment, and so made 
by the very terms of the law. When 
the principle is departed from, the 
organization becomes a mere money- 
lending, dividend-paying corporation, 
entitled to the equal protection of the 
law of the land with all other such 
corporations, and to no other.” Safe- 
ty Bldg., etc., Co. v. Ecklar, supra. 


15. See Corporations § 85, 
16. See Corporations § 2188. 
17. See cases infra this note. 


[a] A regulatory statute is not af- 
fected by a constitutional provision 
which prohibits the creation, but not 
the regulation, of a corporation by 
special law. City of Lansing v. Mich- 
igan Power Co., 150 N.W. 250, 183 
Mich. 400; Atty.-Gen. v. North Amer- 
lea. dnscCo. (82 NW abt!) det SNe, 
ich 65 [mod and aff 21 Hun 


[b] A statute imposing burdens is 
not within the terms of a constitu- 
tional prohibition against the grant of 
powers to a corporation by special 
act. Ft. Smith Light & Traction Co. 
v. Board of Improvement of Paving 
Dist. No. 16, 276 S.W. 1012, 169 Ark. 
690 [aff 47 S.Ct. 595, 274 U.S. 387, 71 
L.Ed. 1112]. 


[c] A statute providing for ad- 
ministering affairs of a defunct cor- 
poration does not create, or amend, 
renew, or extend a charter of a cor- 
poration within the meaning of the 
constitutional prohibition. Coxe ys 
Gretna Academy, 76 So. 177, 141 La. 
1001; Board of School Directors of 


- 


to those who purchase for investment purposes, a 
law granting them privileges denied to other inves- 


[§ 333] 6. Corporations—a. Creation and Regu- 
lation. The legislature may create'® and regulate’® 
a corporation by special act, unless prohibited by 
the constitution from doing so, and a constitutional 

_ prohibition will not be extended beyond its terms.*7 
Under some constitutions, a corporation may be 
created by special act only under certain conditions 
and by conforming to certain requirements.** In 
most states, however, under constitutional prohibi- 
tions, a legislature cannot by special law create a 
corporation,?® nor similarly can it grant corporate 


Caldwell Parish v. Meredith, 72 So. 
960, 140 La. 269. 


[d] Creation of corporation by 
voters.—A statute providing for- cre- 
ation of a sanitary district by vote 
of legally qualified voters resident 
therein does not itself create the dis- 
trict within the meaning of the con- 
stitution prohibiting creation of cor- 
porations by special act. Whedon y. 
Wells, 145 N.W. 1007, 95 Neb. 517. 


[e] Recognition of a corporation’s 
existence in an act of the legislature 
is not the legal equivalent of creation 
of the corporation by general law. 
Oroville &.V. R. Co. v. Plumas Coun- 
ty Sup’rs, 37 Cal..354, 


[f] Authorizing extension and re- 
location of railroad line by an already 
existing railroad company is not the 
creation of a corporation within the 
meaning of the prohibition. Southern 
Pac. R. Co. v. Orton, 32 Fed. 457. 


[g] Authorizing sale of franchises 
to satisfy debts of a corporation is 
not creation of a new corporation 
within meaning of the prohibition. 
Atty.-Gen. v. Joy, 20 N.W. 806, 55 
Mich. y4. 


{h] Franchise to build dam across 
a river is not a corporate power with- 
in meaning of constitution prohibiting 
grant of corporate powers by special 
law. Appeal of Whitnall, 122 N.W. 
809, 140 Wis. 265; In re Southern 
Wisconsin Power Co., 122 N.W. 809, 
140 Wis. 265; In re Southern Wiscon- 
sin Power Co., 122 N.W. 801,,140 Wis. 
245; Appeal of Black Hawk Land Co., 
122 N.Y. 801, 140 Wis, 245. 


18. See cases infra this note. 


[a] Concurrent resolution passed 
by two-thirds vote of each house is 
required for creation of corporation 
by special act. MceMeekin v. Central 
Carolina Power Co., 61 S.E. 1020, 80 
S.C. 512, 128 Am.S.R. 885; Riley v. 
Charleston Union Station Co., 51 S.E. 
485, 71 S.C. 457, 110 Am.S.R. 579. 


19. U.S.—Griffin v. ‘Clinton Line 
Extension R. Co., 11 F.Cas.No. 5,816. 


Cal.—San Francisco v. Spring Val- 
ley Water Works, 48 Cal. 493. 


Del.—State v. Hancock, 45 A, 851, 
18 Del. 252. 


Ind.—Ohio, ete., R. Co. v. Ridge, 5 
Blackf. 7%. 


Md.—Reed v. Baltimore Trust, ete., 


Co., 20 A. 194, 72.Md. 531. 


N.J.—Atlantic City Water Works 
Co. v.. Consumers’ Water Co., 15 <A. 
581, 44 N.J.Eq. 427. 


N.C.—Durham v. Richmond, ete., 
Bae 12 S.E. 1040, 108 N.C. 899, 13 
BS bal fs 


For later cases, developments and changes in the law see Annotations, same title and section number, 


S§ 331-393 


ee a ee 


q 
- ? 


a § 333] 


power,”° although the rule is qualified under some 
constitutions to prohibit local or special laws where 
provision for incorporation has been made by general 
law,*? or where a general law can be made applica- 
ble,?* it being held in some states that the legislature 
is the exclusive judge of the question whether a gen- 
eral law can be made applicable under particular cir- 
cumstanees,** although in a few jurisdictions the 
decision of the legislature is subject to review by 
Where the prohibition exists, it can- 
not be evaded by the passage ofea special act ¢on- 
ferring corporate privileges upon a body of asso- 
ciates to be thereafter incorporated under the gen- 
eral law. In such ease, the corporation when creat- 


the courts.24 


Ohio.—State v. Cincinnati, 20 Ohio 
St. 18; State v. Roosa, 11 OhioSt. 16. 


Tenn.—Ex p. Chadwell, 3 Baxt. 98. 


Wash.—Terry v. King County, 86 
P. 210, 43 Wash, 61. 


[a] Object and policy of re- 
straints.—The policy of the constitu- 
tional provisions, which prohibit the 
legislatures from passing special or 
local acts creating corporations, con- 
ferring corporate powers, extending 
corporate charters, or remitting for- 
feitures thereof, has been. said to be 
“to inaugurate the policy of placing 
all corporations of the same kind up- 
on a perfect equality as to all future 
grants of power; of making such 
laws applicable to all parts of the 
state, and thereby securing the vigi- 
lance and attention of its whole rep- 
resentation; and finally, of making 
all judicial constructions of their 
powers, or the restrictions imposed 
upon them, equally applicable to all 
corporations of the same class.” At- 
kinson v. Marietta, ete., R. Co., 15 
OhioSt. 21, 35 [quot with appr San 
Francisco v. Spring Valley Water 
Works, 48 Cal. 493, 518]. 


[b] Reorganization by special act 


invalid.—A railroad company which_ 


by its charter did not have the power 
to sell its franchise of being a corpo- 
ration, mortgaged its properties and 
these properties were sold under the 
mortgage; the purchasers thereafter 
procured a special act of the legisla- 
ture, which undertook to give effect 
to the sale, by authorizing them to 
reorganize and form a corporation, to 
ereate a new stock, and_to elect, a 
new board of directors. It was held 
that this in substance and legal effect 
was an attempt to create a corpora- 
tion and to confer corporate power by 
a special act, and that it was in con- 
flict with the constitutional prohibi- 
tion. Atkinson v. Marietta, etc., R. 
Co., 15 OhioSt. 21. 


20. U.S.—Vought v. Columbus, 
ete., R. Co., 20 S.Ct. 398, 176 U.S. 481, 
44 l..Ed. 554 [aff 50 N.H. 442, 58 Ohio 
St. £23]; 

Cal.—San Francisco v. Spring Val- 
ley Water Works, 48 Cal. 493. 


Tl.—Chicago First M. E. Church v. 
Dixon, 52 N.W. 887, 178 Ill. 260; Street- 
er v. Peo., 69 Ill. 595. 


Ind.—Smith v. Indianapolis St. R. 
Co., 63 N.E, 849, 158 Ind. 425. 


Kan.—Roberts v. Missouri, etc., R. 
Co., 22 P. 1006, 43 Kan. 102 [rev 14 
S.Ct. 496, 152 U.S. 114, 38 L.Ed. 377]. 


N.Y.—Astor v. Arcade R. Co., 20 
N.E. 594, 113 N.Y. 93, 2 L.R.A. 789. 


Ohio.—Sims v. Brooklyn St, R. Co., 
87 OhioSt. 556; Pennsylvania, etc., 
Canal Co. v. Portage County, 27 Ohio 
St. 14. 
~ Tenn.—Memphis, etc., R. Co. -v. 
Union R. Co., 95 S.W. 1019, 116 Tenn. 


STATUTES 


500. 


Wis.—Linden Land Co. v. Milwau- 
kee Electric R., etc., Co., 838 N.W. 851, 
107 Wis. 493; Black River Imp. Co. v. 
Holway, 59 N.W. 126, 87 Wis. 584; 
Atty.-Gen. v. Chicago, eta., R. Co., 35 
Wis. 425, 560. 


21. Morrison v. Cook, 91 S.E. 671, 
146 Ga. 570; Singer v. Mary Byrd 
Wyman Memorial Ass’n of Baltimore 
City, 114 A. 50, 1388 Md. 398; City of 
Westminster v. Consolidated Public 
Utilities Co., 103 A. 1008, 132 Md. 374. 


22. See cases infra notes 23, 24. 
23. Colo.—Darrow v. Peo., 8 P. 924, 
8 Colo. 426; Carpenter v. Peo., 5 P. 


828, 8 Colo. 116; Brown vy. Denver, 3 
P,) 455; <7, Colo; 305. 


Tll.—Johnson v. Joliet, ete., R. Co., 
23 Ill. 202. 


Kan.—Knowles v. Board of Educa- 
tion, 7 P. 561, 33 Kan. 692; -Harvey v. 
Rush County, 4 P.' 153, 32 Kan. 159; 
Norton County v. Shoemaker, 27 Kan. 
77; Francis v. Atchison, ete., R. Co., 
19 Kan. 303; Beach v. Leahy, 11 Kan. 
23; State v. Hitchcock, 81 Am.D. 503, 
hucan yy Lise 


Nev.—Evans v. Job, 8 Nev. 322. 


N.Y.—Peo. v. Bowen, 21 N-Y. 517 
[rev 30 Barb. 24]; Mosier v. Hilton, 
15 Barb. 657; Economic Power & Con- 
struction Co. v. City of Buffalo, 111 
N.Y.S. 448, 59 Mise. 571 [aff 112 N.Y. 
S. 1127, 128 App.Div. 883 (rev on other 
point. 88 N.E. 389, 195 N.Y. 286)]; 
Smith v. Havens Relief Fund Soc., 90 
N.Y.S. 168, 44 Mise. 594. 


ei State v. Newark, 40 


25. San Francisco v. Spring Valley 
Water Works, 48 Cal. 493 [overr Cali- 
fornia State.Tel. Co. v. Alta Tel. Co., 
22.Cal.. $98]. 


26. San Luis Water Co. v. Estrada, 
48 P. 1075, 117 Cal. 168; Bohmer v. 
Haffen, 55 N.E. 1047, 161 N.Y. 390. 


27. U.S.—Chicago, ete., R. Co. v. 
Cutts, 94 U.S. 155, 24 L.Ed. 94; Terre 
Haute, etc., R. Co. v. Cox, 102 F. 825, 
42 C.C.A. 654 [cert den 21 S.Ct. 923, 
181 U.S. 618, 45 L.Ed. 1030]; Louis- 
Ville /Druste Co, Vv. Cincinnati,)..76 oR. 
296, 22 C.C.A. 334 [cert den 17 S.Ct. 
995, 164 U.S. 707, 41 L.Ed. 1183]; 
Thomas v. Wabash, etc., R. Co., 40 F. 
126, 7. LeR.A, 146: ; 


Ala.—Beyer v. National Bldg., ete., 
Assoe., 81 So. 113, 131 Ala. 369. 


Ark.—Dow v. Beidelman, 5 S.W. 297, 
49 Ark. 325; Little Rock, etc., R. Co. 
vy. Hanniford, 5 S.W. 294, 49 Ark. 291. 


Cal.—Krause v. Durbrow, 60 P. 438, 
127 Cal. 681; Murphy v. Pacific Bank, 
51 P. 317, 119 Cal.,834; Miles v. Wood- 
ward, 46 P. 1076, 115° Cal. 308. 


Ga.—A®tna Ins. Co. v. Brigham, 48 
S.E. 348, 120 Ga. 925. 


Idaho.—Idaho Mut. 


N.J.Law 


Co-operative 
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ed is restricted to the powers granted to it by the 
general law;°?> but a prohibition against granting 
of a particular power by special act does not pro- 
hibit a corporation, organized under general laws, 
taking over a franchise lawfully held by others to 
whose rights and powers it succeeded, provided no 
connection can be traced between the corporation 
and the passage of the special act, and it does not 
appear that the act was obtained for the purpose 
of evading the constitutional prohibition.?é 
utes relating to the ereation or regulation of cor- 
porations are held to be general and valid where 
made to apply to a elass formed on a reasonable 
basis of elassification,?7 even though the class be- 


Stat- 


Lee Co. v. Myer, 77 P. 628, 10 Idaho 


Ill.—Park v. Modern Woodmen of 
America, 54 N.. 932, 181 Ill. 214; 
Braceville Coal Co. v. Peo., 35 N.E. 62,. 
ais Ill. 66, 37 Am.S.R. 206, 22 L.R.A. 


/Ind.——Pittsburgh; ete, Rel ©o.. ve 
Hartford City, 82 N.E. 787; 85° N.E. 
362, 170 Ind. 674, 20 L.R.A.N.S. 461; 
Pennsylvania Co. v. State, 41 N.E. 937, 
142 Ind. 428. 


Iowa.—Scottish Union, ete., Ins. 
Co. v. Herriott, 80 N.W. 665, 109 Iowa 
606, 77 Am.S.R. 548; Iowa R. Land 


Co. v. Soper, 39 Iowa 112; Porter v- 
Thomson, 22 Iowa 391; McAunich 
v. Mississippi, etc., R. Co., 20 Iowa. 


338; Jones v. Galena, etc., R. Co., 16 
Iowa 6. ‘ ; 


Ky.—Bryan v. Voss, 136 S.W. 884, 
143 Ky. 422; Kentucky Live Stock 
Breeders’ Assoc. v. Hager, 85 S.W. 
738, 120 Ky. 125, 27 Ky.L. 518, 9 Ann. 
Cas. 50; Williams v. Nall, 55 S.W. 
706, 108 Ky. 21, 21 Ky.L. 1526, 


Mich.—Woodmere Cemetery v. Rou- 
lo, 62 N.W. 1010, 104 Mich. 595; Well- 
man v. Chicago, ete., R. Co., 47 N.W. 
489, 83 Mich, 592 [aff 12 S.Ct. 400, 143 
U.S. 339, 36 L.Ed. 176]; Atty.-Gen. v. 
McArthur, 38 Mich. 204. ' 4 


Mo.—State v. Darrah, 54 S.W. 226, 


152 Mo. 522; State v. Adtna Ins. Co., 
51 S.W.: 413, 150 Mo. 113; Humes v. 
Missouri Pac. R. Co., 82 Mo. 221, 52 


Am.R. 369; Trice v. Hannibal, ete., R. 
Co., 49 Mo. 438. 


Mont.—King v. Pony Gold Min. Co., 
62 P. 7838, 24 Mont. 470. : 


Neb.—‘tate v. Missouri Pac. R. Co., 
115 N.W. 757, 81 Neb. 174 [rev 30 S.Ct. 
461, 217 U.S. 196, 54 L.Ed. 727, 18 Ann. 
Cas. 989]; State v. Missouri Pac. R. 
Co., 115 N.W. 614, 81 Neb. 15 [rev 30 
S. Cte 461y 207) U.S" 196.54 Bids Woe 
18::Ann.Cas: 989]; Lincoln St.“ Ry. iCo; 
v.-Lineoln, 84 N.W. 802, 61 Neb. 109; 
State v. Farmers’, ete., Irr. Co., 80 
N.W. 52, 59 Neb. 1; Chadron Loan, 
ete., Assoc. v. Hayes, 95 N.W. 812; 1 
Neb. (Unoff.) 718. 


N.J.—Jersey City v. North Jersey 
St. R. Co., 67 A, 113, 74 N.J.Law 774; 
Perrine yv. Jersey Cent. Traction Co., 
56 A, 374, 70 N.J.Law 168; Delaware 
Bay, etc., R. Co. v. Markley, 16 A. 436, 


45 N.J.Ha. 139. - 


N.Y.—Bohmer v. Haffen, 55 N.E, 
1047, 161 N.Y. 390 [aff 54 N.Y.S. 1030, 
35 App.Div. 381]; Atty.-Gen. v. North 
America L. Ins. Co., 82 N.Y. 172; In re 
New York El. R. Co., 70 N.Y. 327, 3 
Abb.N.Cas. 401. 

Ohio.—Cincinnati St. R. Co. v. 
Horstman, 73 N.E. 1075, 72 OhioSt, 93; 
State v. Portsmouth, etce., Turnpike 
R: Co., 37 OhioSt. 481. 


Pa.—Kennedy v. Agricultural Ins. 
Co., 30 A. 724, 165 Pa. 179. 


Tenn.—Knoxville, etc, R. Co. v. 
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cause of natural conditions is confined to one or 
few corporations,?* and even though the legislature 
prescribes a judicial procedure applicable to indi- 
vidual cases as a condition precedent to incorpora- 
tion thereunder,?® and independent of whether cor- 
porations within the terms of the regulatory statute 
were incorporated under general law or special act,°° 
although a corporation organized under a special 


Harris, 43 S.W. 115, 99 Tenn. 684, 53 
L.R.A. 921; Davis v. State, 3 Lea 376. 


Tex.—Austin Rapid Transit R. Co. 
v. Groethe, (Civ.App.) 31 S.W. 197 
[aff 31 S.W. 196, 88 Tex. 262]. 


Wis.—Roane Iron Co. v. Wisconsin 
Trust Co., 74 N.W. 818, 99 Wis. 273, 
€7 Am.S.R. 856; State v. Cheek, 46 
N.W. 168, 77 Wis. 284. 


[a] Agricultural associations.— 
(1) Authorizing incorporating co6dp- 
erative marketing associations. Kan- 
sas Wheat Growers’ Ass’n -v. Goer- 
ing, 266.)P; 119, 123 Kan. 508. (2) 
Authorizing agricultural codperative 
associations by contract with mem- 
bers to become exclusive agencies for 
sale and purchase of certain commodi- 
ties. Clear Lake Co-op. Live Stock 
Shippers’ Ass’n vy. Weir, 206 N.W. 297, 
200 Iowa 1293. (3) Appropriating 
five thousand dollars to aid a corpo- 
ration organized to provide the farm- 
ers of the state with barbed wire at 
the actual cost of manufacture. Mer- 
chants’ Union Barb Wire Co. v. 
Brown, 20 N.W. 434, 64 Iowa 275. 


b] Banks and trust companies.— 
(1) Allowing organization with mini- 
mum capital stock according to popu- 
lation. Peo. v. Adams State Bank, 
111 N.E. 989, 272 Ill. 277 [error dism 
41 S.Ct. 5, 254 U.S. 658, 65 L.Ed. 461]. 
(2) Authorizing the organization of 
annuity, safe deposit, and trust com- 
panies, and granting to such corpora- 
tions the power to act as guardians 
of the estates of insane persons. 
Minnesota L. & T. Co. v. Beebe, 41 
N.W. 2382, 40 Minn. 7, 2 L.R.A. 418. 
(3) Providing for escheat to the state 
of unclaimed deposits in banks of de- 
posit as distinguished from building 
and loan associations and paving fund 
societies. Germantown Trust Co. v. 
Powell, 108 A. 441, 265 Pa. 71. (4) 
Providing for licensing and regulat- 
ing private banking. Common- 
wealth v. Bilotta, 61 Pa.Super. 264. 
(5) Regulating banks and trust com- 
panies. Union Trust Co. v. Moore, 
175 P. 565, 104 Wash. 50. (6) Regu- 
lating sale of corporate bonds secured 
by deposit with trustee or pledge of 
real estate mortgages or other evi- 
dences of indebtedness. Petters & Co. 
v. Veigel, 209 N.W. 9, 167 Minn. 286. 
(7) Relating to liquidating insolvent 
state banks. Hoff v. First State Bank, 
218 N.W. 238, 174 Minn. 36. 


[ec] Beneficiary societies.—(1) Au- 
thorizing incorporation of grand and 
subordinate lodges of a _ fraternal 
society. Peo. v. Wilson, 122 N.W, 297, 
157 Mich. 659, 17 Ann.Cas. 628. (2) 
Regulating fraternal beneficiary so- 
ecieties and exempting benefits from 
attachment. Brown v. Steckler, 168 
N.W. 670, 40 N.D. 118, 1 A.L.R. 753. 


[d] Boards of trade.—(1) Author- 
izing organization of corporation or 
association to foster trade. Reynolds 
v. Plumbers’ Material Protective As- 
soc., 63 N.Y.S. 308. (2) Prohibiting 
board of trade from refusing member- 
ship to codperative associations, 
Farmers’ Co-op. Commission Co, v. 
Wichita Board of Trade, 246 P. 511, 
121 Kan. 348, 1120, 54 A.L.R. 295 [er- 
ror dism 48 S.Ct. 17, 275 U.S. 574, 72 


STATUTES 


void.*? 


prohibition.** 


L.Ed. 433]. 


[e] Religious societies—(1) Au- 
thorizing the incorporation of reli- 
gious societies, giving permission te 
different religious associations to ad- 
minister their ecclesiastical affairs 
pursuant to their peculiar systems of 
government and organization. St. 
Hyacinth Congregation v. Borucki, 
124 N.W. 284, 141 Wis. 205. (2) Em- 
powering any church corporation of 
state under certain conditions to con- 
vey real estate. McClane v. Dixon, 
118 N.E. 38, 281 Ill. 288. 


[f] Surety companies.—(1) Giving 
surety companies an equal prefer- 
ence right with depositors in failed 
. State v..Johnson,- 215 P. 945, 
90 Ok]. 21. (2) Providing that for- 
eign corporations created for the pur- 
pose of making and guaranteeing 
bonds may be accepted as sureties by 
the—courts. Cramer v. Tittel, 12 P. 
869, 72 Cal. 12. 


[g] Other corporations and asso- 
ciations.—-(1) Authorizing formation 
of companies for the furnishing of 
electricity to cities and the public. 
Miller v. Southern Indiana Power Co., 
111 N.E. 308, 184 Ind. 370. (2) Em- 
ployers’ liability act excepting rail- 
roads and? other enumerated employ- 
ers already provided for in other laws. 
Middleton v. Texas Power & Light 
Co., 185 S.W. 556, 108 Tex. 96 [an- 
swering certified questions (Civ.App.) 
178 S.W. 956]. (3) Enabling a par- 
ticular foreign corporation to be sued 
within the state. Fall Brook Coal Co. 
v. Lynch, 47 How.Pr.(N.Y.) 520. (4) 
Establishing three months’ limita- 
tion for bringing action contesting 
consolidation proceedings applying 
equally. to all municipalities. Peo. v. 
City of Los Angeles, 269 P. 934, 93 
Cal.App. 532. (5) Exempting from 
the restrictive provisions of the free 
pass law ministers of religion. State 
v. Chicago, B. & Q. R. Co., 199 N.W. 
534, 112 Neb. 248. (6) Fixing the rate 
of compensation to be paid by a boom 
company to the surveyor-general of 
logs, for surveying logs coming with- 
in its boom. Merritt v, Knife Falls 
Boom Corp., 25 N.W. 468, 34 Minn. 
245. (7) Providing for the organiza- 
tion of loan associations, and enact- 
ing that no premiums, fines, or inter- 
est on such premiums that may ac- 
crue under the act shall be deemed 
usurious. Winget v. Quincy Bldg., 
ete.,, Assoc., 21 NE. 12,,128 Tl. 67. 
(8) Regulating cemetery ‘corporations 
organized for profit. Spring Hill 
Cemetery v. Lindsey, 37 S.W.(2d) 111, 
162 Tenn. 420. (9) Requiring all elec- 
trie wires, in any city having a popu- 
lation of five hundred thousand or 
more, to be placed under the surface 
of the streets. Western Union Tel. 
Co. v. New York City, 38 BP. 552. 


28. <Atty.-Gen. v. McArthur, 88 
Mich. 204. 


29. Drainage Dist. No. 1 of Paw- 
nee County v. Chicago, B. & Q. R. Co., 
146 N.W. 1055, 96 Neb. 1; Barnes y. 
Minor, 114 N.W. 146, 80 Neb. 189. 


20. Hazelett v. Butler University, 
84 Ind. 230. 


31. Huff v. Manhattan Transit Co., 


[§§ 333-334 


act cannot, after the constitutional prohibition is 
in force, claim corporate powers granted only by 
general law, unless it complies therewith.** 
arbitrary basis of classification renders the statute 
Immunities and privileges cannot be grant- 
ed by special law in violation of a constitutional 


An 


[§ 334] b. Amendment, Renewal, or Repeal of 


198 N.Y.S. 280, 119 Misc. 814 [aff 205 
Ns Y.S. 929, 209 App.Div. 904]. 


32. U.S.—Thomas v. Wabash, etc., 
R. Co., 40 F. 126, 7 L.R.A. 145. 


Jll.—F rye v. Partridge, 82 Ill. 267. 


ee ad v. Jenners, 10 Ind. 
70. 


Iowa.—Von Phul v. Hammer, 29 


Iowa 222. 


| Minn.—St. Paul v. Colter, 12 Minn. 
41, 90 Am.D. 278; Tierney v. Dodge, 
9 Minn. 166. 


Nev.—Virginia City v. Chollar Po- 
tosi Gold, etc., Min. Co., 2 Nev. 86. 


N.J.—Atlantiec City Water-Works 
Co. v. Consumers’ Water Co., 15 A. 
581, 44 N.J.Eq. 427. 


shee wae v. Potter, 18 OhioSt. 


Pa.—Weinman vy. Wilkinsburg, etce., 
Re (Coy, 12) A. 288sn tts eae oA Ne 
Carthy v. Com., 2 A. 423, 110 Pa. 243. 


Wis.—Stevens Point Boom Co. v. 
Reilly, 44 Wis. 295; Kimball v. Ros- 
endale, 42 Wis. 407, 24 Am.R. 421; 
Atty.-Gen. v. Chicago, etc., R. Co., 35 
Wis. 425. 


[a] Classification held arbitrary.— 
(1) Providing for the incorporation 
of waterworks, electric lighting, and 
ice plants in certain counties and 
towns. Etowah Light & Power Co. v. 
Yancey, 197 F. 845 [appeal dism 199 
F. 988, 117 C.C.A. 663]. (2) Requir- 
ing turnpike companies therein de- 
scribed to coat their metaling with 
sand in an act based on population 
standard so as to be limited to one 
county ete., held a special law, with- 
in the inhibition of Const. art. 11 § 8, 
and invalid. State v. Columbia, God- 
win & Santa Fé Turnpike Co., 181 
S.W. 682, 133 Tenn. 446. (3) Impos- 
ing on corporations, only, engaged in 
public lighting, penalty for not sup- 
plying light on demand while not im- 
posing like penalty on natural persons 
and co-partnerships engaged in same 
business. Thompson v. San Francisco 
Gas & Electric Co., 168 P. 390, 34 Cal. 
App. 699. 


33. See cases infra this note. 


[a] Insurance companies and bene- 
fit associations.—Laws held valid: 
(1) Exempting money or other benefit 
from fraternal benefit society from 
debts of member or beneficiary. 
First Nat. Bank v. Halstead, (S.D.) 
229° NW. 294. (2) Limiting the 
amount of new business which domes- 
tic insurance corporations may do, 
but exempting therefrom a corpora- 
tion more than one-half the outstand- 
ing insurance of which on a designat- 
ed date consisted of industrial in- 
surance. Bush v. New York L. Ins. 
Co., 119 N.Y.S...796,' 1385 App. Div. 447 
{aff 116 N.Y.S. 1056, 68 Mise. 89]. (3) 
Exempting fraternal benefit associa- 
tions from provisions of insurance 
laws. Smith v. Travelers’ Protective 
Assoc. of America, 6 S.W.(2d) 870, 
319 Mo, 1120. (4) Prohibiting a life 
insurance company from making dis- 
tinctions or discriminations between 
insurants of the same class. Peo. v. 
Commercial Life Ins. Co., 98 N.E. 90, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Charters*‘—(1) In General. Where the constitu- 
tion in express terms prohibits the amendment of 
corporate charters by special act, an amendment by 
special act is void;°> but a charter granted before 
the constitutional provision ‘goes into operation and 
amended by special act after that date is not with- 
If the constitu- 


in the terms of the prohibition.®® 


STATUTES 


eranted.*® 


tional prohibition is merely against the creation of 


247 Til. 92. 


[b] Surety companies (1) were 
favored by legislation which was up- 
held when allowed to act in a fidu- 
clary capacity without giving bond 


(Coleman v. Parrott, 13 S.W. 525, 11 
Ky.L. 947; Minnesota L. & T. Co. v. 
Beebe, 41 N.W. 232, 40. Minn. 7, 2 


L.R.A. 418; Roane Iron Co. v. Wiscon- 
sin Trust Co., 74 N.W. 818, 99 Wis. 
273, 67 Am.S.R. 856), (2) or ‘to be- 
come a sole surety where two indi- 
viduals are required (Italia America 
Shipping Corp. v. Nelson, 154 N.E. 
198; 32350). 4275) Gans-v. Carter,.25.A- 
663, 77 Md. 1; Herzberg v. Warfield, 
25 A. 664, 76 Md. 446), (3) to the ex- 
elusion of other kinds of corporations 
. (Holmes v. Tennessee Coal, etc., Co., 
22 So. 403, 49 La.Ann. 1465; Standard 
Cotton Seed Oil Co. v.. Matheson, 20 
So. 713, 48 La.Ann. 1321), (4) or al- 
lowing a fiduciary to be credited in 
his account with sums paid surety 
companies for going on his bond (In 


re Clark, 46 A. 127, 195 Pa. 520, 48 
L.R.A. 587). 
[e] Other corporations.—Laws 


held valid: (1) Granting a franchise 
to a corporation to construct a power 
dam in ariver. In re Southern Wis- 
consin Power Co., 122 N.W. 809, 140 
Wis. 265; In re Southern Wisconsin 
Power Co., 122 N.W. 801, 140 Wis. 245. 
(2) Permitting corporations, upon 
payment for permit, to arm their em- 
ployees. Peo. v. Gogak, 171 N.W. 428, 
205 Mich. 260. (3) Requiring pay- 
ment of annual fee by corporations. 
graduated according to amount. of 


eapital stock. Camden Fire _ Ins. 
Ass’n v. Haston, 284 S.W. 905, 153 
Tenn. 675. (4) Providing that any 


corporation chartered as a social club, 
and paying to the state the tax im- 
posed, may distribute intoxicating 
liquors to its members without ob- 
taining any license or paying any 
other tax, ete. Norfolk v. Board of 
Trade & Business 63 
S.E. 987, 109 Va. 353. 


84. Corporate charters generally: 
Amendment see Corporations §§ 184— 
205. 


Men’s Ass’n, 


Extension or renewal see Corpora- 
tions § 183. 


Repeal see Corporations §§ 3690-3697. 


Change of corporate name in gen- 
eral see Corporations § 382.~ 


35. Watts v. Lenoir & Blowing 
Rock Turnpike Co., 106 S.E. 497, 181 
N.C. 129: 


“86. “Board of Education y. Board of 


County Com’rs, 93 S.E. 383, 174 N.C. 
47. 


37. U.S.—Jones v. Habersham, 2 
S.Ct. 336, 107 U.S. 174, 27 L.Ed. 401 
[aff 13 F.Cas. No. 7,465, 3 Woods 443]; 
Wallace v. Loomis, 97 U.S. 146, 24 L. 
Ed. 895; Southern Pac. R. Co. v. Or- 
ton, 32 F. 457, 6 Sawy. 157; Adams v. 
Douglas County, 1 F.Cas. No. 52, 1 
Kan. 627, McC. 235. 


La.—Williams v. Western Star 
Lodge No. 24 F. & A. M., 38 La.Ann. 
620. 


Md.—Webster v. Cambridge Female 
Seminary, 28 A. 25, 78 Md. 193; Hodges 


Md. 603; New Central Coal Co. v. 
Se Creek Coal, ete., Co., 37 Md. 


Mich.—Joy v. Jackson, etc., Plank 
Road Co., 11 Mich. 155. 


Minn.—Brady v. Moulton, 63 N.W. 
489, 61 Minn. 185; Green v. Knife 
Falls Boom Corp., 27 N.W. 924, 35 
Minn. 155; St. Paul F. & M. Ins. Co. 
v. Allis, 24 Minn. 75; State v. Clark, 
23 Minn. 422; Ames v. Lake Superior, 
ete eR. Cote 2ls Minne 248; 


-Mo.—St. Joseph, ete., )}R. Co. v. 
Shambaugh, 17 S.W. 581, 106 Mo. 557; 
State v. Cape Girardeau, etc., R. Co., 
48 Mo. 468. 


N.J.—State v. Bergen Neck R. Co., 
20 A. 762, 53 N.J.Law 108. 


N.Y.—Utica Bank v. Magher, 
Johns, 341. 


[a] Extension of time for comple- 
tion of work corporation was organ- 
ized to do is valid. State v. Bergen 
Neck R. Co., 20 °A. 762; 53 N.J.Law 
ee! Foster v. Wood County, 9 OhioSt. 


[b] Power to lease.—Giving au- 
thority by special act to an incorpo- 
rated girls’ school’to lease land to the 
county school commissioners is not 
invalid. Webster v. Cambridge Fe- 
male Seminary, 28 A. 25, 78 Md. 193. 


[ec] Change of name and purchase 
of additional property may be author- 
ized by special act. Wallace v. Loom- 
is, 97 U.S. 146, 24 L.Ed. 895. 


[d] Change of name and extension 
of road may be authorized by special 
act. Atty. Gen. v. Joy, 20 N.W. 806, 
55 Mich, 94... 


[e] Establishment of branch of 
business.—The act authorizing the 
bank of Utica to establish an office of 
discount at Canandaigua, being mere- 
ly an extension of the powers of the 
bank under its act of incorporation, 
which was a public act, is also a pub- 
lic act of which every person must 
take notice. Utica Bank v. Magher, 
18 Johns.(N.Y.) 341. 


{f] Restricting amount of busi- 
mess of insurance companies, exempt- 
ing companies half of whose business 
consists of industrial insurance, is 
valid. Bush y. New York Life Ins. 
Co., 119 N.Y.S. 796, 135 App.Div. 447. 


[g] Authorizing change in loca- 
tion of railroad.—An act of the leg- 
islature which merely granted to an 
existing railroad corporation author- 
ity to change the line of its road is 
not an act creating a corporation, in 
whole or in part, within the meaning 
of the provision of the constitution of 
California prohibiting the legislature 
from creating corporations by special 
acts. Southern Pac. R. Co. v. Orton, 
382 F. 457, 22 EF.Cas.No. 13,188a, 6 
Sawy. 157. 


[h] Authorizing lease of corporate 
property by special act is valid, es- 
pecially where a prior act which sub- 
sequently became a part of the con- 
stitution prohibited sale or lease 
“without legislative sanction.” State 
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corporations by special act, it is held that an amend- 
ment of a charter by special act is not void if ger- 
mane to the purposes of the original incorpora- 
tion;?* but that an amendment by special act is 
void if it alters the essentials*® or extends the pow- 
ers of the corporation beyond those originally 
Where the charter of a corporation is 


v. Baltimore Union Pass. R. Co., 58] v. Board of Adm’rs of Tulane Educa- 


tion Fund, 51 So. 483, 125 La. 432. 


Amendment of charters ‘nm general 
see Corporations § 184. 


38. Marion Trust Co. v. Bennett, 
Se 782, 169 Ind. 346, 124 Am.S.R. 


“Wvery corporation has certain es~ 
sentials which must appear in its ar- 
ticles. In this state these essentials 
are the corporate name, the corporate 
objects, the amount of the capital 
stock and the number of shares, the 
time of the corporate existence, the 
number of trustees and their names, 
and the principal place of business. 
It seems to us that a change in any of 
these essentials is, to that extent, the 
creation of a new corporation.” State 
Mseninaate st 80 P. 462, 38 Wash. 309, 
312. i 


[a] Change in name of a preéxist- 
ing corporation so as to make use of 
the word “trust,” the use of which 
word was prohibited to any company, 
organized after the passage of the 
statute of 1903 c 176, is to that extent 
the creation of a new corporation and 
is forbidden by that statute. State, 
v. Nichols, 80 P. 462, 38 Wash. 309. 


{[b] Change in amount of capital 
stock of a corporation by special law 
is void under the constitutional pro- 
hibition. Marion Trust Company v. 
Bennett, 82 N.E. 782, 169 Ind. 346, 124. 
Am.S.R. 228. 


{[c] Change of pneumatic tube 
company to railroad company.—The 
legislature cannot by a _ special act 
amend the charter of an existing cor- 
poration empowered to transport 
freight and passengers through & 
pneumatic tube so as to enable it tw 
construct the ordinary railway for 
that purpose, with any motive power 


which it might see fit to use, not 
emitting smoke, cinders, ete. Astor 
v. New York Arcade R. Co., 20 N.E. 


594, 113 N.Y. 93, 2 L.R.A. 789. 


39. Ind.—Marion Trust Co. v. Ben- 
nett, 82 N.E. 782, 169 Ind: 346, 124 
Am.S.R. 228. 


aco. ann v. Stormont, 24 Kam. 


N.J.—Pennsylvania R. Co. v. Burl- 
ington, 43 A. 700, 58 N.J.Eq. 547. 


Ohio.—State v. Cincinnati, 20 Ohio 
St. 18; Merrill v. Toledo, 3 OhioCir. 
Dec. 524, 6 OhioCir.Ct. 430. 


Wis.—Stevens Point Boom Co. w. 
Reilly, 44 Wis. 295. 
[a] Appointment of examiners of 


applicants for license to practice 
medicine granted to three medical so- 
cieties exclusively is void. State v.- 
Stormont, 24 Kan. 686. 


[b] Laying of additZonal railroad 
tracks in city streets cannot be grant- 
ed by special law. Pennsylvania R. 


Co. v. Burlington, 43 A. 700, 58 N.J. 
Eq. 547. : 
[ce] Grant of right to street rail- 


way company to use new motive pow- 
er by special act is void. Watkin vy. 
West Philadelphia Passenger R. Co., 
11 Pa.Co. 648. . 
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amended*® or repealed‘! under the provisions of a 
general law, the amendment or repeal is valid, unless 
m violation of the constitutional requirement of 
uniformity of operation.42 An amendatory act 
which, although local and special in its form and 
application, is a part of a general legislative policy 
has been upheld as a general law not subject to the 
constitutional prohibition agajnst special legisla- 
tion.*? 


[§ 335] (2) Extension or Renewal.*4 Whether 
the life of a charter of a corporation can be extend- 
ed by special law depends on constitutional provi- 
sions prohibiting enactment of special laws.*> If 
the constitution prohibits the creation of corpora- 
tions by special law, an extension of the charter by 
special law has been held void in some jurisdic- 
tions,*® and valid in others.47 An extension of the 
charter by special act has been held in violation of 
a constitutional prohibition against the conferring 
of corporate powers by special act.*® Where the 
constitution prohibits the enactment of any special 
law relating to a matter for which provision has 
been made by general law, and there is a general 
law providing that every corporation is dissolved 
by expiration of its charter, its life cannot be ex- 
tended by special act.4° A corporation may secure 
an extension of its charter without violating the 
constitution by accepting the provisions of a general 
law and complying with its requirements,°® unless 
the particular section of the general law authorizing 
it to do so is held not to operate uniformly on all 
corporations.° While a constitutional prohibition 


STATUTES — 
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[§§ 884-837 


- against ereation of corporations by special act does 


not apply to corporations previously created under 
special charters granting them special privileges,°? 
which may be extended beyond the time of their 
expiration under a reserved right by the legislature 
to alter or repeal,®* such special privileges cannot 
be renewed or extended beyond the time of their 
expiration under the terms of the original charter 
by adoption of the provisions of a general law en- 
acted after the establishment of the constitutional 
prohibition.*# 

[§ 336] c¢. Corporations within Constitutional 
Provisions. The constitutional prohibition against 
creation of corporations or conferring of corporate 
powers by special act is generally held applicable 
exclusively to private corporations,®> although in 
some jurisdictions “corporations” is held to include 
municipal corporations as well.°& Where the con- 
stitution enumerates specifically the kinds of cor- 
porations and associations included within and ex- 


‘cepted from the operation of its prohibition, the 


validity of special legislation will depend on the 
application thereto of the terms of the prohibition, 
construed with reference to the context in which 
they are used.*7 The constitutional prohibition 
against creation of “corporations” by special law 
does not.apply to corporations organized under spe- 
cial act before the constitutional provision went 
into effect.58 Where the special act does not create 
a corporation of any kind, the constitutional pro~ 
hibition does not apply.*®® 

[§ 337] 7. State Government and Administration 


40. See cases infra this note. 


fa] Eminent domain.—A law con- 
ferring the right of eminent domain 
on all boom companies is general and 
valid. North River Boom Co. v. 
Smith, 45 P. 750, 15 Wash. 188. 


{[b] Repeal of limitations in char- 
ters of street railways in cities of the 
first class, restricting them to the use 
of horse power, is a general law and 
valid. Reeves v. Philadelphia Trac- 
tion: Co., 25 A, 516; 152 Pa. 153: 


{e] Change of name may be made 
by the corporation itself under the 
terms of'a general law. MHazelett v. 
Butler University, 84 Ind, 230. 


{[d] Power to make partnership 
contract with other corporation may 
be granted by corporation commission 
on application of the two corporations 


interested. News-Register Co. v. 
Rockingham Pub. Co., 86 S.E. 874, 
118 Va. 140. 

41. See cases infra this note. 


{a] Forfeiture for nonpayment of 
taxes.—-A statute forfeiting a charter 
of a domestic corporation and the 
right of foreign corporations to do 
business on failure to pay a tax does 
not violate a constitutional provision, 
requiring general laws to have a uni- 
form operation, since in each case the 
state forfeits all it has given. Kaiser 
Land & Fruit Co. v. Curry, 103 P. 341, 
155 Cal. 6388. 


42. See cases infra this note. 


{a] Double liability of stockhold- 
ers cannot be imposed by a corpora- 
tion on its own stockholders under 
general law, such amendment being a 
departure from the uniformity of cor- 
porate powers and privileges intend- 
ed by the statute. Central Wisconsin 


Trust Co. v. Barter, 194 F. 835, 114 
iC. AS 639 [afk sub. nom, Harris. v. 
eat Blue Grass Land Co., 185 F. 


[b] Bank depositors’ guaranty 
fund.—An amendment of the act cre- 
ating the guaranty fund association 
imposing additional burdens on mem- 
ber banks which it did not impose on 
other banks eligible to become mem- 
bers is invalid as being based on an 
arbitrary classification. Spokane & 
Eastern Trust Co. v. Hart, 221 P. 615, 
127 Wash. 541. 


43. Pennsylvania ‘Canal Co. v. 
Brown, 235 F. 669, 144 C.C.A. 89 [aff 
229 F. 444, (cert den 37 S.Ct. 240, 
242 U.S. 646, 61 L.Hd. 543)]. 


[a] Authorizing ahandonment of 
canal by a particular canal company 
is valid as evidencing a change of 
policy on the part of the state in re- 
gard to canals which had been to a 
large extent superseded by railroads. 
Pennsylvania Canal Co. v. Brown, 235 
F. 669, 149 C.C.A. 89 [aff 229 F. 444 
(cert den 37 S.Ct. 240, 242 U.S. 646, 61 
L.Ed, 548)1]. 


44. Extension or renewal of char- 
ter generally see Corporations § 183. 


45. See cases infra this section. 


46. In re Bank of Commerce, 53 
N.E. 950, 55 N.H, 224, 153 Ind. 460, 47 
L.R.A. 489. ; 


47. State v. City of Bangor, 56 A. 
589, 98 Me. 114; Cotton v. Mississippi, 
ete., Boom Go., 22 Minn. 372. 


48. Grey v. Newark Plank Road 
Co., 46 A. 606, 65 N.J.Law 51 [aff 48 
A. 557, 65 N.J.Law +603]. 


49. Logan v. Western, etc., R. Co., 
13 S.E. 516, 87 Ga. 533. 


50. Jersey City v. North Jersey St. 


R. Co., 63 A. 906, 78 N.J.Law 175 [aff 
67 A. 113, 74 N.J.Law 774]. 


51. State v. Lawrence Bridge Co., 
22 Kan. 438. 9 


52. See infra § 336. 


53. Black River Impr. Co. v. Hol- 
way, 59 N.W. 126, 87 Wis. 584. 


54. State v. Lawrence Bridge Co., 
22 Kan. 4388. , 


[a] Franchise of taking tolls.— 


When, therefore, a bridge company 


was chartered by a special act, there 
being no constitutional inhibition, for 
the period of twenty-one years with 
the franchise of taking tolls, and it 
attempted to organize under such a 
general law enacted after the estab- 
lishment of such a constitutional in- 
hibition, it was held that it could not 
by thus organizing perpetuate its 
franchise of taking tolls, but that its 
bridge thereafter became a _ public 
highway, and it would be ousted of 
the franchise of taking tolls by an in- 
formation in the nature of a quo war- 


ranto. State v. Lawrence Bridge Co., 
22 Kan. 438. 
‘ oe See supra §§ 333-335; and infra 


56. See infra § 339. 
57. See cases infra this note. 


[a] Public schools excepted is 
construed to include a normal school 
and an agricultural college, so that 
special laws with reference thereto 


are valid. State v. Bryan, 39 So. 
50 Fla, 293. * Pe 
58. State v. City of Bangor, 56 A. 


589, 98 Me. 114, 


59. In re Edwards, 266 P. : 
Idaho 676. Beene 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 337-339] 


\ 

Thereof.°° The general rules hereinbefore dis- 
cussed®! have been applied to statutes relating to 
‘State government and its administration.°? Special 
laws with reference thereto are valid in the absence 
of constitutional prohibition;*® and where a con- 
stitutional prohibition against special laws exists, 
a statute not within its terms is valid.¢¢ It has 
been held however that acts are not local or special 
which are an exercise of state sovereignty in set- 
tling a claim between the state and one of its citi- 
zens.°° On the other hand, a constitutional amend- 
ment prohibiting absolutely the enactment of all 
local or special acts has been construed in the light 
of prior legislative practice to prohibit special laws 
concerning the business or funds of the state,®* and 
a statute enacted subsequently to such constitutional 
amendment to relieve the treasurer of a particular 
county from liability for loss of funds due to no 
fault of his own was declared void.*7 Legislation 
applicable to a class is held general where elassifica- 
tion is made on a reasonable basis;®’ and special 
where the classification is arbitrary.®® 

[§ 338] 8. Counties, Cities, Towns, and Other 
Local Governmental Bodies’°—a. Necessity of Gen- 
eral Law—(1) In General. The general rule that 
the legislature may enact special and local laws sub- 
ject to constitutional limitations on its power’! ap- 
plies to statutes relating ‘to counties, towns, cities 
and other local governmental bodies. If a consti- 
tutional prohibition against special: legislation ap- 
plies to such bodies,’? and if the statute is within 
the terms of the constitutional prohibition, it must 
be a general law to be valid.7® 


60. Special act making county or 
city agent of state see infra § 345. v. 


STATUTES 


- 


159 C.J.) 749 


[§ 339] (2) Bodies within Constitutional Provi- 
sions. Constitutional provisions that prohibit spe- 
cial legislation in particular enumerated ecases,7* or 
whenever a general law is*® or can be made’® avail- 
able for the purpose, generally include or apply to 
counties, towns, and municipal corporations, and 
matters relating to their creation, structure, and 
regulation, and a law within the terms of the pro- 
hibition and not excepted therefrom is void if it 
does not conform thereto.77 Whether municipal 
corporations are also within the prohibition appli- 
cable to “corporations”’’®’ depends on the terms of 
that provision as construed by the court.79 In some 
jurisdictions, the prohibition against creating “cor- 
porations” by special act is construed as being ap- 
plicable to municipal and public corporations as 
well as to private corporations;*® and in a juris- 
diction where an exception of municipal corpora- 
tions from the prohibition relating to “corporations” 
is construed as being limited to cities, towns, and 
villages, it has been held that a board of education 
is a “corporation” within the meaning of the pro- 
hibition, and is not a “municipal corporation” within 
the meaning of the exception thereto. In other 
jurisdictions, the prohibition against creating “cor- 
porations” by special act is construed as not being 
applicable,®? and an exception in favor of corpora- 
tions formed for municipal purposes as being ap- 
plicable to public and municipal corporations.§* 
Depending on the context in which the words are 
used, “any corporation” has been held in some cases 
to inelude,®* in others to exclude®®> municipal and 
public corporations. Public administrative bodies 


Corp. of Bluffton, 12 N.E. £65, 112 


States generally see States ante p 1. 
61. See supra §§ 307-326. 

62. See cases infra this section. 
63. See case infra this note. 


[a] Appropriations by special act 
for maintenance of the state univer- 
sity are valid. Stewart v. Barton, 135 
N.W. 381, 91 Neb. 96. 


64. See cases infra this note. 
[a] 


constitutional prohibition against pri- 
vate laws appropriating money. ag- 
ler v. Small, 188 N.H. 849, 307 Ill. 460. 


[b] Directing settlement of claim 
of private contractor against state, 
after exhaustion of available funds, 
is not within constitutional prohibi- 
tion against special laws where pro- 
vision could be made by general law. 
State v. Crawford, 35 Ark. 237. 


65. Urquhart v. State, 23 S.W.(2d) 
963, 180 Ark. 937. 


66. See case infra note 67. 


67. 
577, 181 Ark. 538. 


68. See cases infra this note. 


[a] Laws held general.—(1) Al- 
lowing recovery of sums expended in 
maintaining insane persons. In re 


Mansley’s Estate, 98 A. 702, 253 Pa.) 


522. (2) Creating industrial accident 
commission. 
dustrial Accident Commission, 223 P. 
941, 226 P. 216, 111 Or. 149: (3) Pro- 
viding for submission to vote. the 
question of permanent location of the 
seat of government. State v. Rotwitt, 
87 P, 845, 15 Mont. 29. (4) Providing 
for establishment and maintenance of 


; Provisions for compensating | 
veterans of world war are not within: 


Huxtable v. State, 26 S.W.(2d) 


Butterfield v. State In-: 


state hospitals for the insane. Peo. 
King, 60 P. 35, 127 Cal. 570. (5) |Ind. 152. (3) Ports. Straw v. Har- 
Providing for compensating world |ris, 103 P. 777, 780, 54 Or. 424. 


war veterans. State v. Davis, 221 P. 
895, 115 Kan. 10. (6) Permitting the 
state to withdraw from a land settle- 
ment project on payment of moneys 
to land settlers is upheld on basis of 
proper classification, and not to be in 
violation of the constitutional pro- 
hibition against granting of special 
privilege by special law. Hecke v. 
Riley, (Cal.) 290 P. 451. 

69. See case infra this note. 

[a] Public printing.—A_ statute 
providing that all public printing and 
binding shall be done by a particular- 
ly designated printing company, is 
special. Daily Leader v. Cameron, 41 
P6355 3. OK1. 677. 

70. Cross references: 

Counties 15 C.J. p 380. 
Municipal Corporations 43 C.J. p 1. 
Towns [38 Cyc 593]. 


71.. See supra §§ 307, 311-313. 
72. See infra § 339. 

73. See cases infra §§ 340-347. 
74 See supra § 311. . 

75. See supra § 312. 

76. See supra § 313. 

77. See infra §§ 340-347. 

78. See supra § 338. 

79. See cases infra notes 80-89. 
80. See cases infra this note. 
[a] Prohibition against creating 


a 
“corporations” by special act held to 
apply to: (1) Cities. Sarlls v. State, 
(Ind.) 166 N:E. 270, 67 A.L.R. 718; 
Longview v. Crawfordsville, 73 N.H. 
78, 80, 164 Ind. 117, 68 L.R.A. 622, 3 
Ann.Cas, 496. (2) Towns. Wiley v. 


Board of School Directors of 
54 So. 


81. 
Madison Parish v. Coltharp, 
299, 127 La. 956. 


82. See cases infra this note. 


[a] Prohibition against creating 
“corporations” by special act held not 
to apply to: (1) Cities. Feemster v. 
City of Tupelo, 83 So. 804, 121 Miss. 
733; Holmes v. City of Fayetteville, 
150 S.E. 624, 197 N.C. 740 [appeal 
dism 50 S.Ct. 353, 281 U.S. 700, 74 L. 
Id. 1126]; Kornegay v. City of Golds- 
boro, 105 S.E. 187, 180 N.C. 441. (2) 
Incorporated towns. State v. Caffery, 
22 So. 756, 49 La.Ann. 1748. (3) In- 
corporated improvement districts. 
Milheim vy. Moffat Tunnel Improve-: 
ment Dist., 211 P. 649, 72 Colo. 268. 
(4) Incorporated drainage districts, 
Land Owners v. Peo., 113 Ill. 296. (5) 
Incorporated school district. Dickson 
v. Brewer, 104 S.E. 887; 180 N.C. 403. 
(6) Employers’ insurance association. 
City of ‘Tyler v. Texas Employers’ 
Ins. Ass’n, (Tex.Commn.App:) - 294 
S.W. 195 [den reh 288 S.W. 409]. 7) 
State bar. State Bar of. California v. 
Superior Court in and for Los Angeles 
County, 278 P. 432, 207 Cal. 323. 


83. See cases infra this note, 


[a] Exception in favor of corpora- 
tions formed for municipal purposes 
held to apply to: (1) Flood abate- 
ment commission of Olean. Flood 
Abatement Commission of Olean v. 
Merritt, 158 N.Y.S. 289, 94 Mise. 388. 
(2) State bar. In re Scott, (Nev.) 292 
P. 291 [reh den 296 P. 1113]. 

84, Jeffries v. Commonwealth, 93 
S.E. 701, 121. Va. 425. 

85. Robinson v. City of Ensley, 
(Ala.) 52 So. 69; City of Ensley v. 
Simpson, 52 So. 61, 166 Ala, 366. 
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which have been granted only the powers necessary 
for performance of their duties have been held not 
to be within the prohibition against special laws 
relating to “corporations,”*®® or to “corporations for 
municipal purposes,”®? or to “cities and towns,”5® 
or to “cities, towns and incorporated villages.”*® 


{§ 340] (3) Creation, Alteration, and Dissolu- 
tion®°—(a) In General. In the absence of a con- 
stitutional limitation or restriction applicable there- 
to, a legislature may grant,®! amend,®*® or repeal 
municipal charters by special law;°* but where a 
constitutional prohibition against special legislation 
is held to apply, the legislature has no power by 
special or local act to incorporate a particular city.°* 
While organization under several laws, provided all 
are general, is permitted,®®> a municipality cannot 
be made subject. to a particular section of a general 
‘law which imposes burdens on a particular class of 
municipalities in violation of the constitutional re- 


86. See cases infra this note. 


_ [a] “Corporations” prohibition not 
applicable to: (i) County. Sherman 
County v. Simmonds, 3 S.Ct. 502, 109 
U.S. 735, 27 L.Ed..1093. (2) Board to 
administer public wharves of the 
port. Duffy v. New Orleans, 21 So. 
179, 49 La.Ann. 114. (3) Medical 
board to examine applicants for li- 
cense to practice medicine. Iowa Ec- 
lectic Medical College Assoc. v. Schra- 
der, 55 N.W. 24, 87 Iowa 659, 20 L.R.A. 
355. (4) Board of waterworks for 
cities of the first class. Kirch v. Lou- 
isville, 101 S.W. 373, 125 Ky. 391, 30 
Ky.L. 1356. (5) Reclamation district. 
Reclamation Dist. No. 70 v. Sherman, 
105. Py 27%, 11 -Cal.App. - 399. (6) 
State normal college. Turner Vv. 
County of Forrest, (Miss.) 53 So. 684; 
Turner v. City of Hattiesburg, 53 So. 
681, 98 Miss. 837. (7) Levee district. 
St. Louis, I. M. & S. Ry. Co. v. Board 
of Directors of Levee Dist. No. 2, 
Jackson County, 145 S.W. 892, 1038 
Ark. 127; Carson v. St. Francis Levee 
Dist., 27 S.W..590, 59. Ark..-513. - (8) 
Library board. Marion School City v. 
Forrest, 78 N.E. 187, 168 Ind. 94. (9) 
Board of trustees of teachers’ retire- 
ment fund. Allen v. Board, of Hduca- 
tion of City of Passaic, 79 A. 101, 81 
N.J.Law 135 [aff 86 A. 1102, 84 N.J. 
Law 402]. (10) Highway district. 
Oregon Short Line R. Co. v. Clark 
County Highway Dist., 22 F.(2d) 681. 


87. See cases infra this note. 
[a] “Corporations for municipal 
“purposes” not applicable to: (1) 


Drainage district. Peo. v. Sacramento 
Drainage Dist., 103 P. 207, 155 Cal. 
373. (2) Park district. State v. Lef- 
fingwell, 54 Mo. 458. (3) School dis- 
trict. Peo. v. Rinner, 199 P. 1066, 52 
‘Cal.App. 747. (4) Irrigation district. 
re v. Galloway, 231 P. 34, 195 
Cal. 1, 


88. State ex rel. Gentry v. Curtis, 
4 S.W.(2d) 467, 319 Mo. 316 (sewer 
district). 

89. Felmet v. Commissioners of 
Buncombe County, 119 S.E. 353, 186 
N.C. 251 (school district). 


90. Applicability of prohibition 
against creation of corporations by 
special law see supra § 339. 


Creation by special act and under 
general law see Counties § 4; Munici- 
pal Corporations §§ 28-48; Towns [38 
Cyc 600]. 

Power to create see Counties § 4; 


Municipal Corporations § 17; Towns 
[38 Cyc 600]. k 


STATUTES 


91. Rosencranz v. City of Evans- 
ville, 143 N.E. 593, 194 Ind. 499; City 
of Portsmouth v. Weiss, 133 S.E. 781, 
145 Va. 94. 


[a]. “It shall be the duty of the 
Legislature to provide by general 
laws for the organization of cities, 
towns and ineorporated villages” was 
held to place upon the legislature 
merely a “moral obligation” not to en- 
act special legislation with reference 
thereto, when taken in connection 
with other clauses in the\constitution 
providing that the legislature “shall 
not by special act’ do particular 
things, among them, change the name 
of cities. Notwithstanding the moral 
obligation not to do it, the legislature 
is legally free to legislate with refer- 
ence to municipal corporations by spe- 
cial acts with the single exception of 
changing a city’s name. Kornegay v. 
Goldsboro, 105 S.E. 187, 180 N.C. 441. 


[b] County organized by svecial 
act does not constitute a violation of 
constitutional prohibition against spe- 
cial legislation where provision can 
be made by general law, even where 
a general law for organization of 
counties exists, it being within the 
legislature’s discretion and power to 
determine that the general law did not 
adequately meet the necessities of the 
particular case. State v. Schofield, 
165 P. 594, 53 Mont. 502. 


[c] Matters incidental to creation 
of ew county.—A constitutional pro- 
hibition against special legislation 
regulating county affairs, does not 
forbid the creation of a new county by 
special act, or the regulation by such 
act.of matters necessarily incidental 
thereto. Holliday v. Sweet Grass 
County, 48 P. 553, 19 Mont. 364, 


[d] Drainage district created by 
special act does not violate constitu- 
tion, forbidding special laws where 
a general law can be made applicable. 
Peo. vy. Sacramento Drainage Dist., 
103 BP: 207,155 Gale 73: 


92. See infra § 341. 

93. See infra § 342. 

94. Cotten y. City of Benton, 174 
S.W. 231, 117 Ark. 190; Vincent v. 
State, (Tex.Commn.App.) 235 S.w. 


1084 [aff (Civ.App.) 217 S.W. 402]. 


[a] Converting taxing district into 
city by special act violates constitu- 
tional prohibition against incorporat- 
ing cities by special act. Hurley v. 
Motz, 152 S.W. 248, 151 Ky. 451; Al- 
bershart v. Donaldson, 149 S.W. 873, 
149 Ky. 510. 


quirements of uniformity.°® 
tion in general terms prohibits the organization of 
municipal corporations by special laws but further 
provides that special -laws may be passed if it is 
otherwise provided in the constitution, municipal 
corporations within the terms of the exception may 
be organized by special law;°7 and even where there 
is no express proviso or exception, if a prohibition 
in general terms is followed by other constitutional 
provisions authorizing special legislation in par- 
ticular cases, the conflicting provisions are recon- 
ciled by construing them to authorize special laws 
in the particular cases,°* and to require general 
laws for all municipal corporations not within the 
particular provision.®® _ Cities incorporated under 
special charter before the constitutional prohibition 
goes into force are generally excepted from its op- 
eration,! and a city so organized which has condi- 
tionally surrendered its special charter in favor of 


[§§ 339-340 


Where the constitu- 


95. In re Bonds of Orosi Public 
Utility Dist., 235 P. 1004, 196 Cal. 43. 


96. See cases infra this note. 


[a] Eminent domain.—A general 
law governing municipalities of the 
sixth class contained a section grant- 
ing it the power of eminent domain 
but conditioning its exercise on fail- 
ure to agree with owner of land on 
price. Such section is held void as 
imposing condition of attempted 
agreement with owner on cities of the 
sixth class which was not imposed on 
other governmental agencies having 
the power of eminent domain. Pasa- 
dena v. Stimson, 27 P. 604, 91 Cal. 


238. 
97. See cases infra this note. 
[a] Cities over five thousand may 


be organized by special law when such 
eases are expressly excepted in the 
constitution frdm the general prohi- 
bition. Hanks v. City of Port Arthur, 
(Tex.Civ.App.) 8 S.W.(2d) 331. 


[b] Method of enactment by spe- 
cial law prescribed.—(1) Constitution 
prohibiting organization of municipal 
corporations by special law unless 
passed by two-thirds vote of both 
houses, authorizes special legislation 
if enacted in the prescribed way. 
Town of Narrows v. Board of Sup’rs 
of Giles County, 105 S.E. 82, 128 Va. 
572. (2) Where the constitution pre- 
scribes certain conditions and pro- 
cedure for the passing of special laws 
relating to municipalities, an incor- 
poration by special law, following the 
prescribed method is valid. Board of 
Sup’rs of Norfolk County v. Duke, 73 
S.E. 456, 113 Va. 94. 


98. See cases infra this note. 


[a] Counties and towns may be 
organized by special laws under ex- 
press constitutional authorization 
notwithstanding general prohibition 
against organizing municipal corpo- 
rations by special law. Board of Tp. 
Com’rs for Sullivan’s Island v. Buck- 
ly, 64 S.B. 168, 82 S.C. 852; Grocery 
Co.._v.. Burnet, 39 (S:H. 381, 61 “SiG. 


205, 
99. See cases infra this note. 


[a] Cities must be organized under 
general law under the general prohi- 
bition against special legislation 
where not included in other constitu- 
tional provisions authorizing organi- 
zation by special law. Floyd v. Cal- 
vert, 103 S.H. 82, 114 S.c. 116. 


1. Meier v. City Council of Boise 
City, 254 P. 221, 43 Idaho 693; Kess- 
ler v. Fritchman, 119 P. 692, 21 Idaho 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 340-341] 


a commission form of government under general law 
which allows resumption of the special charter after 
trial for a fixed period, does not violate the consti- 
tutional prohibition by resuming its special charter 
under such cireumstanees.2 A distinction is made 
between “forming” and “organizing” a county as 
these words are used in the constitution providing 
for the “organization” of counties by general law 


and making minimum property and population qual- 


ifications for eligibility of territory to be “formed” 
into a county. The legislature by special act may 
authorize the formation of a particular territory of 
the requisite qualifications as a county, which is then 
accomplished by the territory organizing as a county 
under the general law. 


[§ 341] (b) Amendment of Charter.‘ In the ab- 
sence of constitutional provision to the contrary, the 
legislature may amend the charter of a municipal 
corporation either by a special act,® or by a general 
law operative on charters of all corporations to 
which the law applies whether the corporation exists 
under a special charter or under a general law,® and 
irrespective of the circumstance of the amended 
provision having or having not been previously 
adopted by any city or village,’ and even where the 
constitutional prohibition against amendment by 


STATUTES 
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special law excepts from its operation a particular 
class of cities, the legislature has the power to en- 
act general as well as special legislation applicable 
to cities within the excepted class.8 Where the con- 
stitution prohibits local or special laws changing 
or amending municipal charters, the legislature can 
amend only by general law,® unless the case can 
be brought within a constitutional exception to the 
general rule.’° So also, a constitutional prohibi- 
tion against creating municipal corporations by spe- 
cial law has been construed as limiting the power 
of the legislature to the enactment of general 
amendatory laws;!1 but in jurisdictions where con- 
stitutional prohibitions against special legislation 
relating to “corporations” are construed not to ap- 
ply to municipal corporations,!? a city charter may 
still be amended by special law notwithstanding 
the constitutional prohibition against amending the 
charters of corporations by special law.1? The pro- 
hibition does not affect amendments made by special 
act prior to the adoption of the constitution;14 and 
in some jurisdictions it does not prevent amend- 
ment, by special act, of a special charter granted 
prior to the adoption of the constitution to a par- 
ticular city when such city has not elected to be- 
come subject to and governed by the general law,1® 
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30; Butler v. Lewiston, 83 P. 234, 11 
Idaho 393; Corp. of Bluffton v. Studa- 
baker, 6 N.E. 1, 106 Ind. 129. 


2. Meier v. City Council of Boise 
City, 254 °P. 221, 43 Idaho 693. 


3. State v. Snyder, 219 P. 735, 30 
Wyo. 287 [reh den 225 P.-1102) 31 
Wyo. 333]; Budge v. Board of Com’rs 
of Lincoln County, 208 P. 874, 29 Wyo. 
35; Board-of Com’rs of Big Horn 
County v. Woods, 106 P. 923, 107 P. 
753, 18 Wyo. 316. 

4. Amendment of charter gener- 
ally see Municipal Corporations §§ 
141-149. 


Partial repeal of charter see infra 
342. 


5. Colo.—Peo. v. Londoner, 22 P. 
764, 13 Colo. 303, 6 L.R.A. 444; “Car- 
penter v. Peo., 5 P. 828, 8 Colo. 116; 
Brown v. Denver, 3 P. 455, 7 Colo. 
805. 


Ga.—Churchill v. Walker, 68 Ga. 
681. ; 

Idaho.—Butler v. Lewiston, 83 P. 
234, 11 Idaho 393; Wiggin v. Lewis- 
ton, 69 P. 286, 8 Idaho 527. 


Ind.—Wiley v. Bluffton, 12 N.E. 165, 
111 Ind. 152; Sloan v. State, 8 Blackf. 
361. < 

Md.—Cumberland v. Magruder, 34 
Md. 381. 


Mich.—Chamberlain v. Saginaw, 97 
N.W. 156, 135 Mich. 61. 


Tenn.—Williams v. Nashville, 15 
S.W. 364, 89 Tenn. 487. 


6. Cal.—McGivney v. Pierce, 25 P. 
269, 87 Cal. 124; Thomason v. Ash- 
worth, 14 P. 615, 72 Cal. 73. 


Ill.—Crook v. Peo., 106 Ill. 237; 
Allen v. Peo., 84 Ill. 502. 


Ind.—Sloan v. State, 8 Blackf. 361. 


Minn.—State v. Spaude, 34 N.W. 
164, 37 Minn. 322. 


Neb.—State v. Palmer, 4 N.W. 965, 
10 Neb. 203. 


N.J.—Bowyer vy. Camden, 11 A. 137, 
50. N.J.Law 87. 


N.Y.—Peo. v. Morris, 13 Wend. 325. 
“Public or municipal corporations 


are established for the local govern- 
ment of towns or particular districts. 
The special powers conferred upon 
them are not vested rights as against 
the state, but being wholly political 
exist only during the will of the gen- 
eral legislature, otherwise there 
would be numberless petty govern- 
ments existing within the state and 
forming a part of it, but independent 
of the control of the sovereign power. 
Such powers may at any time be re- 
pealed or abrogated by the legisla- 
ture, either by a general law operat- 
ing upon the whole state, or by a spe- 
cial act altering the powers of the 
corporation.” Sloan v. State, 8 Blackf. 
(Ind.) 361, 364. 


[a] Special charter cities only are 
affected by the general law where by 
its terms it applies only to that class. 
State v. Olinger, (Iowa) 72 N.W. 441; 
State v. King, 37 Iowa 462. 


7. Guild y. Chicago, 82 Ill. 472. 

8. Lake Charles v. Roy, 40 So. 362, 
115, ba. 93.9% 

9. U.S.—German-American Ins. Co. 
v. Youngstown, 68 F. 452. 


Colo.—In re Senate Bill No. 293, 39 
P. 522, 21 Colo. 38; Carpenter v. Peo., 
5 P. 828, 8 Colo. 116. 

Ill.— Guild v. Chicago, 82 Ill. 472; 
poe ineror v. East St. Louis, 78 111. 
548. 


Iowa.—State v. King, 37 Iowa 462; 
Davis v. Woolnough, 9 Iowa 104; Ex 
p. Pritz, 9 Iowa 30. 


Kan.—Atchison v. 
Kan, 124. 


Miss.—Monette v. State, 44 So. 989, 
91 Miss, 662, 124 Am.S.R. 715. 

Mo.—Copeland v. St. Joseph, 29 
S.W. 281, 126 Mo. 417. 


N.J.—Bowyer v. Camden, 11 A. 137, 
50 N.J.Law 87. 


Wis.—Smith v. Sherry, 6 N.W. 561, 
50 Wis. 210. 


Wyo.—McGarvey v. Swan, 96 P. 
697, 17 Wyo. 120. 2 


10. See cases infra this_note. 


[a] Two-thirds vote of both hous- 
es.—Where the constitution prohibits 


Bartholow, 4 


the passage of special acts for the or- 
ganization and government of towns 
except aS provided by article 4, and 
then only by a two-thirds vote of 
each house, the legislature can amend 
the charter of a municipal corporation 
in the manner provided in article 4 
if the special act is passed by a re- 
corded vote of two-thirds of each 
house as required by section 117. 
Miller v. Town of Pulaski, 63 S.E. 880, 
109 ‘Va. 137, 22 L.R.A.N-S: 552. 


11. Von Phul v. Hammer, 29 Iowa 
222; McGregor v. Baylies, 19 Iowa 
43; Baker v. The Steamboat Milwau- 
kee, 14 Iowa 214; Davis. v. Wool- 
nough, 9 Iowa 104; x p. Pritz, 9 lowa 
30; Abell v. Clarkson, 142 N.B. 360, 
ole Ns ie OOo le 


“Should a_ strict construction be 
given to the Constitution all that was 
forbidden was the original incorpora- 
tion of a village by a special act—not 
the subsequent alteration of its char- 
ter. In like manner section 1 of ar- 
ticle 8 might be held to apply only to 
the original creation of corporations. 
To do so, however, would destroy the 
entire meaning and spirit of. these 
provisions. The intent obviously was 
to provide a uniform charter for vil- 
lages. If the day after a village is 
incorporated the legislature may un- 
der the guise of an amendment alter 
its charter by a special act this pur- 
pose is frustrated. The prohibition 
must in reason cover not only the 
original incorporation but the subse- 
quent existence of villages. Their 
charter may not be amended’ by spe- 
cial laws.” Abell v. Clarkson, supra. 


12. See supra § 339. 


13. Williams v. Nashville, 15 S.W. 
364, 89 Tenn. 487; Ballentine v. Pu- 
laski, 15 Lea (Tenn.) 633; State wv. 
Wilson, 12 Lea (Tenn.) 246. , 


14. Covington v. Hast St. Louis, 78 
Tll. 548. 


15. In re Denver, 32 P. 615,18 
Colo. 288; Peo. v. Londoner, 22 P. 764, 
13 Colo. 303, 6 L.R.A. 444; Darrow v. 
Peo., 8 P. 924, 8 Colo. 426; Carpenter 
v. Peo., 5 P, 828, 8 Colo. 116; Brown 
v. Denver, 3 P. 455, 7 Colo. 305; Kess- 
ler v. Fritchman, 119 P. 692, 21 Idaho 
30; Butler v. Lewiston, 83 P. 234, 11 
Idaho 393. 
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but while the legislature may by special act amend 
an existing charter retained by a city, it cannot, 
by special act, under the guise of amending the 
charter of such a city, extend the city limits so as 
to destroy the corporate existence of . adjoining 
towns incorporated under the general law.'® 
Whether a special charter may be amended by gen- 
eral law depends on the provisions of the consti- 
tution and the nature of the general law.1* Under 
constitutional provisions construed to have that ef- 
fect, cities created by special act, which have not 
elected to organize under the general laws, are not 
in municipal affairs subject to or controlled by gen- 
eral laws.t!8 Where the constitution provides that 
no charter of incorporation shall be amended by 
special law except for such municipal corporations 
as are or may be under the control of the state, but 
that the legislature shall provide by general law 
for the organizations of corporations thereafter to 
be created, it has been held that so far as the gen- 
eral law relates to matters of local concern in which 
the state at large has no special interest, it does 
not alter or control the provision of the special 
charter;!®° but in so far as it declares a state policy 
with regard to matters in which the state at large 
has an interest, the general law controls the special 
charter provision.?° 


[§ 342] (c) Surrender or Repeal of Charter.?1 


In the absence of constitutional prohibition against 


special legislation applicable thereto, the legisla- 
ture may repeal a municipal charter by special 


law,?2 even though the repeal be by implication.** 


STATUTES 


[§§ 341-343 


If the constitution prohibits special legislation and 
the case is within its terms, a municipal charter may 
be surrendered?‘ or repealed only by general law;*° 
but a repeal of a special charter. by special law is 
held not to violate the constitutional prohibition 
wherever the purpose of the repeal is to make pos- 
sible a reorganization under general law.*® 


Partial repeal. Under a constitution providing 
that the legislature may repeal any existing special 
or local law by special law, but shall not by special 


‘law amend, extend or modify any of the same, it is 


held that a special charter may not be partially re- 
pealed by a special law,?7 but that it may be totally 
repealed, or partially repealed or modified, in ex- 
press terms or by implication, by a general law.?* 
So also the repeal by special law of a power held 
by a city under its charter is held to violate the 
constitutional prohibition against regulation of the 
internal affairs of a municipality?® or county,®° 
while total repeal of the charter is not a regulation 
of internal affairs within the meaning of the pro- 
hibition.*+ 


[§ 343] (4) Boundaries*?—(a) In General. Ex- 
cept as restricted by the constitution, the legisla- 
ture has power to divide the geographical subdivi- 
sions of the state in any manner déemed by it prop- 
er,*?? and may do so by special law.** Special laws 
establishing or changing boundaries of counties, 
towns, or cities are held valid if not within the terms 
of some constitutional prohibition against such leg- 
islation;?® and void where the prohibition is held 


“288. 


16. In re Denver, 32 P. 615, 18 Colo. 


17. See cases infra notes 18-20. 


18, Ex p. Helm, 77 P. 453, 143 Cal. 
B53) 


19. See case infra this note. 


[a]. Sewer bonds.—Where a spe- 
cial charter city under its own char- 
ter has no power to issue bonds to 
pay for a sewer improvement, it can- 
not claim to have that power under a 


, general law which it has not adopted 


or under which it has not:‘organized. 
Boise City Nat. Bank v. Boise City, 
100 P. 98, 15 Idaho 792. 


20. See case infra this note. 


[a] Gicense to sell intoxicating 
liquors.—A special city charter giv- 
ing the city a right to license sale of 
intoxicating liquor will be controlled 
by a county local option law, general 
through the state, where the county 
in which the city is located, votes 
against license. Mix. v.- Board) jot 
Com’rs of Nez Perce County, 112 P. 
215, 18 Idaho 695, 32 L.R.A.N.S. 534. 


21. Repeal of charter generally see 
Municipal Corporations §§ 165, 166. 


22. Peo. v. Morris, 13 Wend. (N.Y.) 
325; Luehrman vy. Shelby Taxing 
Dist., 2 Lea (Tenn.) 425;. Memphis v. 


S we Water Co., 5 Heisk. (Tenn.) 


_[a] Repeal by special act does not 
violate constitutional prohibition 
against: (1) Diminishing powers of 
eity by special act. Luehrman vy. 
Shelby Taxing Dist., 2 Lea (Tenn.) 
425. (2) Incorporating or amending 
charter by special act. Board of Tp. 
Com’rs for Sullivan’s Island v. Buck- 


‘ly, 64 S.E. 163, 82 S.C. 852; Central 


Wharf, etc., Co. v. Corpus Christi, 57 
S.W. 982, 23 Tex.Civ.App. 390; South 


Morgantown v. Morgantown, 40 S.E. 
15, 49 W.Va. 729. (3) Regulating in- 
ternal affairs of city. Worthley v. 
Steen, 43 N.J.Law 542. 


23. See case infra this note. 


[a] An implied repeal of a town 
charter by special act annexing its 
territory to an incorporated city does 
not violate a constitutional provision 
prohibiting amendment of charters 
by special act. Hood v. City of 
Wheeling, 102 S.B. 259, 85 W.Va. 578. 


24. See cases infra this note. 


[a] Surrender of charter.—A con- 
stitutional requirement that provision 
shall be made by general law for the 
voluntary surrender of its charter by 
any corporation clearly includes pub- 
lic as well as private corporations. 
Jeffries v. Commonwealth, 93 S.E. 701, 
121 Va. 425. 


[b] Disincorporation.—Under gen- 
eral law providing a method for dis- 
incorporation by cities of a particular 
class, a city of the designated class 
may disincorporate by following the 
statutory method. Mintzer v. Schil- 
ling; (49982; 209, 117 Call. 361) 


25. Davis v. Woolnough, 9 Iowa 
104; Ex p. Pritz, 9 Iowa 30. 


[a] Disorganizing and consolidat- 
ing certain school districts by special 
law is held void as violating the con- 
stitutional provision against special 
legislation where provision can be 
made by general law. State v. Nel- 
son, 96 P. 662, 78 Kan. 408; Gardner 
v. State, 95 P. 588, 77 Kan. 742. 


26. Von Storch v. Scranton, 3 Pa. 
Co. 567. 


[a] Repeal to Promote uniformity. 
—Where a school district had been 
organized under special charter of a 
city and the city had surrendered its 


special charter and organized under 
the general law, and where the court 
had held that the school district, not- 
withstanding, retained its organiza- 
tion under special charter, a special 
act repealing the district’s special 
charter, does not violate the constitu- 
tional prohibition against special law 
incorporating cities, towns and vil- 
lages. Peo. v. Crawley, 113 N.E. 119, 
274 Ill. 139. 


27. State v. Copeland, 69 N.W. 27, 
aah 315, 61 Am.S.R. 410, 34 L.R.A. 
Lids 


28 State v. Sullivan, 64 N.W. 813, 
62 Minn. 283. ’ 


29. Tiger v. Court Ci Pl, 42 Nw. 
Law 633; Sutterly v. Camden County, 
41 N.J.Law 495. 


30. Blankenburg v. Black, 50 A. 
198, 200 Pa. 629; Munnell v. Morgan, 
15 Pa.Dist. 819. 


31. See case supra note 22. 


32. Establishment and alteration 
of municipal boundaries generally see 
Municipal Corporations §§ 61-134. 


Extending boundaries of special 
charter city by special act involving 
disincorporation of adjoining towns 
See supra § 341. 


33. See Counties § 9; Municipal 
a eae § 61; Towns [38 Cyc 


34. See cases infra this section. 


35. New York City v. Lawrence, 
232 N.Y.S. 273, 277, 225 App.Div. 1. 


“The plaintiff [City of New York] 
never had any ‘property’ in these va- 
cant lands beyond such control as is 
involved in the relationship of a mu- 
nicipality to all property within its 
geographical limits (Peo. v. Kerr, 27 
N.Y. 188; Hunter v. Pittsburgh, 28 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 343-345] : 


to apply.*° A special law changing county lines 
has been held a violation of a constitutional pro- 
hibition against special laws where provision has 
been made by general law,?7 but a law construed as 
general is not within the prohibition.*8 > 


[§ 344] (b) Annexation and Detachment of Ter- 
ritory.*° In the absence of constitutional restric- 
tions, or subject to such as may exist, the legisla- 
ture may pass a special act annexing territory to a 
county, town, or city.4° A special law annexing 
property to or detaching property from a munici- 
pality has been held not to violate constitutional 
prohibitions against change of ward boundaries by 
special law,*? or against amendments changing the 
form of government,*? or against special laws where 
provision has been made by general law,*? or against 
amending or extending a charter where the power 
of the legislature over boundaries is expressly ex- 
cepted;** but where legislation relating to bounda- 
ries is not excepted, a special law annexing property 
has been held to viclate constitutional provisions 
prohibiting special legislation amending or extend- 
ing a charter.*° Also annexing or detaching prop- 
erty is held to be within the terms of a constitu- 
tional prohibition against a special law “amending 
a charter,”*® or “incorporating villages,”’4* or cre- 
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ating “corporations” other than banking,*® or “en- 
larging or diminishing the corporate limits of a 
city.”*® Whether annexation of territory by spe-_ 
cial act violates the constitutional prohibition’ 
against special legislation affecting the “property, 
affairs or government of cities” depends on the sub- 
stantial effect of the statute. If the incidental ef- 
fect of annexing the property by special act in the 
particular case is slight, the statute is held not to 
violate the prohibition;®® but where the effect of 
the annexation or detachment of property upon the 
government of the city or cities affected is substan-— 
tial, the special act by which it is done is held to 
be unconstitutional.®t Under a constitutional pro- 
hibition against conferring powers by special act, it 
has been held that territory cannot be annexed to 
a city by special act.°? As to whether, under such 
constitutional provision, territory can be detached 
from a city by special act, there is a conflict of au- 
thority, one court holding that it may be;*? another 
that it cannot be.>4 


[§ 345] (5) Governmental Functions®®°—(a) In 
General. In the absence of constitutional provision: 
to the contrary, a special or local act regulating the 
government of a particular county or municipality 

1 is valid,®® even though inconsistent with the terms 


4 


towns.” 


BOT 40220 TU Setoleoe ads abt): 
the lands are privately owned. Nor 
can it be maintained that the ‘gov- 
ernment’ of the city has been in any 
wise affected by this act. Its powers 
are maintained intact; the only effect 
of the legislation is to curtail the 
area of their operation. A clear dis- 
tinction exists between those activi- 
ties of a municipal corporation which 
are made immune by the Constitution 
from legislative interference except 
in the case cf an emergency and the 
dimension of the territory over which 
that corporation may function. The 
‘affairs’ of the city are not touched by 
this legislation, for the ‘affairs’ of 
the city may be said to embrace its 
internal business, its finances, its con- 
tracts, and the like.” New York City 
v. Lawrence, supra. 


[a] Acts held not within terms of 
prohibition.—(1) Changing county 
lines, not formation of new county. 
Wheeler v. Herbert, 92 P. 353, 152 
Cal. 224. (2) Changing town lines 
and redistributing territory betwéen 
towns. not legislation ‘incorporating 
State v. Board of Sup’rs of 
Vilas County, 158 N.W. 338, 163 Wis. 
577. (3) Fixing boundaries that nev- 
er existed, not changing boundaries. 
State v. St. Louis County, 134 N.W. 
299, 117 Minn. 42. 


36. See cases infra this note. 


[a] Acts held within prohibition. 
—(1) Changing ward lines, legislation 
“regulating internal affairs of cities, 
towns and counties.”” Pell v. Newark, 
40 N.J.Law 71, 29 Am.R. 266 [aff 40 
N.J.Law 550}. (2) Changing bounda- 
ries of particular existing counties, 
Jegislation changing county lines, 
Mundell vy. Lyons, 187 P. 950, 182 Cal. 
289: State v. Stark County, 103 N.W. 
913, 14 N.D. 368. (3) Changing coun- 
ty boundaries, within constitutional 
prohibition “changing county lines ex- 
cept in creating new counties,’ and 
not brought within exception by 
merely changing the name of one of 
the old counties. State v. Graham, 
270 P, 897, 33 N.M. 504. 


37. Town of Danville v. Wilkinson 


County, 143 S.E. 769, 166 Ga. 460; 
Wilkinson County v. Twiggs County, 
104 S.E. 418, 150 Ga. 583; Worth 


County v. Crisp County, 76 S.E. 747, 
139 Ga. 117. 


38. Town of Maysville v. Smith, 
64 S.H., 131, 132 Ga. 316. 


39. Cross references: 

Annexation and detachment generally 
see Municipal Corportions §§ 65-75, 
77-79. 

Combining special annexation act 
with general annexation procédure 
act see infra § 348. 

Population as reasonable basis of 
classification see infra § 851. 

Special annexation act not violation 
of constitutional requirement of 

_ uniformity in town and county gov- 
ernments see infra § 346. 


40. White v. City of Atlanta, 68 
S.E. 103, 1384 Ga. 532. 


41. State v. Birmingham, 
843, 160 Ala. 196. 


42. Murray v. City of Waycross, 
156 S.E. 38, 171 Ga. 484. 


43. State v. Gullatt, 98 So. 373, 
210 Ala. 452; Murray v. City of Way- 
cross, 156 S.H. 38, 171 Ga. 484. 


[a] General annexation law pro- 
viding for annexation of contiguous 
territory is not applicable to case 
where territory annexed is noncon- 
tiguous, so that a local law in, latter 
case is valid. Robinson y. City of 
Ensley, (Ala.) 52 So. 69; City of Ens- 
ley v. Simpson, 52 So. 61, 166 Ala. 366. 


44, State v. Gullatt, 98 So. 373, 210 
Ala. 452: State v. City of Birming- 
ham, 52 So. 461, 167 Ala. 651; Robin- 
son v. City of Ensley, (Ala.) 52 So. 69; 
City of Ensley v. Simpson, 52 So. 61, 
166 Ala. 366. ; 


45. Lancaster v. Town Council of 
Brookland, 158 S.B. 233, 160 S.C. 150. 


48 So. 


46. City of Pascagoula v. Krebs, 
118 So. 286, 151 Miss. 676; State v. 
Engel, 177 N.W. 33, 171 Wis. 299 


(holding that “charter” is applicable 
to cities organized under general 
law). 

47. Abell vy. Clarkson, 142 N.E. 360, 
237.N.Y. 85. 

48. Longview v. Crawfordsville, 73 
N.E. 78, 164 Ind. 117, 121, 68 L.R.A. 


622. 


49. Wellman v. City of Burr Oak, 
262 P. 607, 124 Kan. 780. 


50. City of New York v. Village 
of Lawrence, .232 N.Y.S. 2738, 225 App. 
Div. 1 [aff 165 N.E. 836, 250 N.Y. 429]. 


51. See-.cases infra this note. 
[a] Consolidation of cities.—A 


‘special act enlarging the territory and 


population of a city by adding to it 
the entire territory and population of 
another city, depriving the latter of 
its charter and government, is a law 
regulating the “affairs” of cities, and 
in violation of the prohibition against 
special legislation for such purpose. 
Sample v. City of Pittsburg, 62 A. 201, 
212 Pa. 533. See also opinion of ‘Leh- 
man, J. in City of New York v. Village 
ot oie nee 165 N.E. 886, 250 N.Y. 


Consolidation of cities generally see 
Municipal Corporations § 76; - 


agee State v. Cincinnati, 20 OhioSt. 


zgb2 Metcalf v. State, 49 OnioSt. 


so Little Rock v. Parish, 36 Ark: 
166. 


55. Cross references: 


County government generally- see 
Counties §§ 45-215. 

Matters incidental to creation of new 
county see supra § 340 

Municipal powers and functions fen- 
erally see Municipal Corporations 
§§ 173-199. 


56. See cases infra this note. 


[a]. Court house commission.— 
Legislative discretion to create a 
court house commission for a particu- 
lar county is not destroyed by consti- 
tution prohibiting local laws, where 
general law exists. State v. Bowles, 
116 So. 662, 217 Ala. 458. ‘ 


{b] Supervisors.—The constitu- 
tional prohibition against election of 
town supervisors by special or local 
law does not apply to supervisors of 
wards in a citv. Peo. v. Westchester 
County, 34 N.E. 1106, 139 N.Y. 524. 


[c] Board of revenue may be cre- 
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of a general regulatory statute;57 but a special or 
local act is void if within the terms of a coystitution- 
al prohibition against special legislation,°* unless 
the prohibition is itself modified or altered by an- 
other constitutional provision or amendment permit- 
ting special legislation in the particular case, and 
the statute is within its terms,®°® an exception by 
amendment not applying, however, where it lacks 
validity through failure to conform to constitution- 
al requirements in its adoption.*° Even a form of 
government prescribed by the constitution may be 
altered or abrogated by special law under another 
constitutional provision construed as permitting 
it.*1 It has been held that special laws are not pro- 
hibited by a mandatory provision of the constitution 
to enact general legislation in particular cases where 
no penalty for failure to perform such duty is pre- 
seribed,®? nor by a constitutional provision that all 
laws of a general nature shall have uniform opera- 


STATUTES 


[§ 345 


tion throughout the state.** Where the constitution 
prohibits special legislation in some details of mu- 
nicipal regulation and in others states that it shall 
be the duty of the legislature to provide general 
laws, the court has construed the section imposing 
the duty to provide general laws as consistent with 
an intent to leave it to the discretion of the legisla- 
ture to enact special acts in those matters as the 
needs of the municipalities may require.°* Also, by 
construction, certain constitutional prohibitions 
against special laws have been limited to apply to 
counties, cities, and other governing units in their 
organic and corporate capacity only, and with ref- 
erence only to their local governmental functions, 
the legislature still retaining power to legislate spe- 
cially for a particular county or city where it acts 
as an agency of the state for the more extended gov- 
ernmental purposes of the state.®® Also a distine- 
tion is made between the granting of corporate pow- 


: 
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ated by special act, not being within 
terms of constitutional prohibition: 
(1) against changing boundaries by 
special act (State v. Slaughter, 71 So. 
416, 196 Ala. 428), (2) or against spe- 
cial law where provision has_ been 
made by general law (Dunn vy. Dean, 
71 So. 709, 196 Ala. 486). 


[d] Jailer in a particular city may 
be provided for by special act not- 
withstanding constitutional provision 
prohibiting special law where provi- 
sion made by general law and_ not- 
withstanding general law gave sheriff 
of each county charge of jail. lLef- 
man v. Schuler, 296 S.W. 808, 317 Mo. 
671. 


[e] Teachers’ pensions for schools 
in a particular county may be pro- 
vided for by special act in absence of 
constitutional prohibition. State v. 
Knox County, 290 S.W. 405, 154 Tenn. 
483, 50 A.L.R. 1158. 


_[f] Prison inspectors of Berks 
County, being a state agency, may be 
regulated by special act without vio- 
lating constitutional prohibition 
against special acts regulating affairs 
of counties. Dundore v. County Con- 
troller, 22 Pa.Dist. 5. 


57. Vallejo Ferry Co. v. Lang & 
McPherson, 120 P. 421, 161 Cal. 672. 


58. See cases infra this note. 


[a] Creating and regulating bor- 
ough by special law violates constitu- 
tional prohibition against special law 
regulating affairs of towns and coun- 
ties. McCran v. Borough of Ocean 
Grove in Monmouth County, 112 A. 
514, 95 N.J.Law 379 [aff 114 A. 15, 96 
N.J.Law 158]. 


[b] Changing ward lines.—Legis- 
lation affecting the ward lines of a 
particular city is within the prohibi- 
tion against regulating the internal 
affairs of cities, towns and counties 
by special law. Pell v. Newark, 40 
N.J.Law 71, 29 Am.R. 266 [aff 40 N.J. 
Law 550]. 


[e] Local road law of particular 
eounty violates constitutional pro- 
hibition against special law regulat- 
ing affairs of counties. Austin Bros. 
v. Patton, 288 S.W. 182 [rev (Civ. 
App.) 245 S.W. 991, mod 290 S.W. 153, 
second motion for rehearing denied 
294 S.W. 537]. 


[d] Allowing a private claim 
against a county violates a constitu- 
tional provision that “the Legislature 
shall not pass local or special laws 
regulating county and township busi- 
ness.” McDermott v. Anderson, 227 


P. 1014, 48 Nev. 93; Williams v. Bidle- 
man, 7 Nev. 68. 


[fe] Granting power to tax other 
property for street improvements 
than it could tax under its original 
charter violates constitutional pro- 
hibition against conferring corporate 
powers by special act. Atchison v. 
Bartholow, 4 Kan, 124. 


{f] Declaring particular cities to 
constitute cities of a designated class 
and granting them the powers of 
cities of that class is void as violating 
the constitutional prohibition against 
the granting of corporate powers by 
special law. In re Council Grove, 20 
Kan. 619. 


.[g] Approval of city hospital 
es by city council required by spe- 
cial act violates constitutional pro- 
hibition against granting of corpo- 
rate power by special act. State v. 
Cincinnati, 23 OhioSt. 445. 


[h] Requiring election in particu- 
lar city on question of abandoning 
commission form of government vio- 
lates constitutional prohibition 
against changing charter by special 
law. Floyd v. Calvert, 103 S.E. 82, 
114 Si Cie: 


[i] Granting power of eminent do- 
main to a particular city violates a 
constitutional prohibition against 
amending a city charter by special 
law, where under the original charter 
no such power existed. Tolle v. City 
of New Braunfels, (Tex.Civ.App.) 154 
S.W. 345. 


[ij] Changing name of county is 
void as violating constitutional pro- 
hibition against special laws chang- 
ing names of persons or places. State 
v. Thomas, 64 P. 503, 25 Mont. 226. 


[k] . Authorizing making of ordi- 
nances cannot be done by special law 
in violation of constitutional prohibi- 
tion of special law where provision 
has been made by general law. Lan- 
ue v. Alfriend, 95 S.H. 688, 147 Ga. 


59. State v. City of Lawrence, 100 
P. 485, 79 Kan. 2384; State v. Cooney, 
225 P. 1007, 70 Mont. 355. 


[a] Towns are not within the 
terms of a constitutional provision 
permitting the legislature to ‘make 
special provisions for municipal goy- 
ernment,” where the provision was 
contained in an article of the consti- 
tution which had reference to county, 
and not town, government. State v. 
Pouchberry, 113. SB. 345, 121 Sic! 
5; Carroll v. Town of York, 95 S.E. 
L210 LOO S Ce 


60. Browne v. City of New York, 
210 N.Y.S. 786,125 Mise. 1 [rev 211 
N.Y.S. 306, 213 App.Div. 206 and aff 
149 N.E. 211, 241 N.Y. 96]. ¢ 


61. See case infra this note. 


[a] County government.—The 
power given to the legislature by the 
constitution to modify, change, or 
abrogate any and all provisions of 
thé constitutional provisions prescrib- 
ing a form of county government, and 
substitute others in their place, need 
not be exercised by an act general 
in its operation, or formally abrogat- 
ing a section of the article and sub- 
stituting another in its stead; but it 
is enough that an act makes a change 
in county government, as by abolish- 
ing the office of county treasurer and 
providing for appointment of a bank 
as a depositary to do the duties of 
county treasurer, and this though the 
act applies to certain counties only. 
Tyrrell County v. Holkoway, 108 S.E. 
337, 182 N.C. .64. 


62. Stuart v. Kirley, 81 N.W. 147, 
12 S.D. 245. fe 


63. State v. Covington, 29 OhioSt. 
102; State v. Brown, 6 OhioDec. (Re- 
print) 740, 7 Am.L.Rec. 652, 4 Cine.L. 
Bul. 174. 


64 Kornegay v. City of Goldsboro, 
105 S.E. 187, 180 N.C. 441, 


_65. Adler v. Deegan, 167 N.E. 705, 
251 N.Y. 467; Nashville, C. & St. L. 
Ry. v. Marshall County, 30 S.W.(2d) 
268, 161 Tenn. 236; Todtenhausen v. 
Knox County, 177 S.W. 487, 132 Tenn. 
169; The Redistricting Cases, 80 S.W. 
750, 111 Tenn. 234, 287; Burnet v. Ma- 
loney, 37 S.W. 689, 97 Tenn. 697, 34 
L.R.A, 541, 


[a] Herd laws enacted for partic- 
ular counties are not within the 
terms of a constitutional prohibition 
against special laws regulating coun- 
ty, precinct or district affairs. Scar- 
Degaer v. Wooten, 170 P. 748, 23 N.M. 

[b] Authorization of highway 
bond issue by a county does not vio- 
late a constitutional provision that 
“the legislature shall have no power 
to suspend any general law for the 
benefit of any particular individual, 
nor to pass any law for the benefit 
of individuals inconsistent with the 
Pemerel ee lp dae land.”  Todten- 

ausen v. Knox County, 17 .W. 
132 Tenn, 169. * SoS Pe 


[e] Authorizing city bonds in aia 
of state university by special act does 
not violate constitutional prohibition 
against granting corporate powers 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ers and a designation of particular officers to exer- 
cise such powers, the designation of officers not be- 
ing within the constitutional prohibition against the 
granting of powers by special act.®® 


Special privileges. 


valid.®§ 


{§ 346] (b) Under Constitutional Requirement of 


Uniformity in Town and County 


The constitutional requirement of uniformity in 
town and county government has reference only to 
governmental regulation by towns and counties of 
Special legislation affecting a 
single town or county in matters not within this con- 
stitutional limitation does not constitute a violation 
thereof,‘°® as, for example, a special statute permit- 
ting annexation of territory to a particular city,7! 
or providing for the keeping of abstract books in a 
county registry of deeds;** and where the constitu- 
tional requirement of uniformity excepts therefrom 


their own affairs. 


by special act. State v. City of Law- 
rence, 100 P. 485, 79 Kan. 234. 


[d] Necessity for drainage.—Pow- 
er to determine the question may be 
granted to drainage commissioners 
of a particular county by special act, 
without violating the coustitutional 
prohibition against granting corpo- 
rate powers by special act. State v. 
Stewart, 43 N.W. 947, 74 Wis. 620, 6 
L.R.A. 394. 


66. See case infra this note. 


[a] Improvement  district.—Con- 
stitutional provision prohibiting spe- 
cial act conferring corporate power 
does not invalidate special act desig- 
nating town officers to whom corpo- 
rate powers had been granted by gen- 
eral law as agencies for the exercise 
of such powers during an emergency 
period between an ineffectual attempt 
to change the town into a city and 
the achievement of that purpose, and 
the creation of an improvement dis- 
trict during such period by such offi- 
cers under authority of the special 
act is valid. Cotten v. Hughes, 187 
S.W. 905, 125 Ark. 126. 


67. -See cases infra this note. 


[a] aws held void.—(1) Requir- 
ing frontage petitions to authorize 
laying of gas pipes in the streets, but 
making no such requirement for lay- 
ing of water pipes. People v. Kewa- 
nee Light & Power Co., 104 N.E. 680, 
262 Ill. 255. (2) Providing mode of 
fixing water rates for San Francisco 
different from that provided for other 
parts of state. Spring Valley Water 
Works v. Bryant, 52 Cal. 132. (3) 
Exempting from taxation for five 
years certain improvements to real 
estate. Koch v. Essex County Bd. of 
Taxation, 116 A. 328, 97 N.J.Law 61. 
(4) Regulating public dances on Sun- 
day and excepting cities of metropoli- 
tan class. Galloway v. Wolfe, 223 N. 
W. 1, 117 Neb. 824, 62 A.L.R. 637. (5) 
Conferring privileges of method of be- 
ing taxed on cities of twenty thousand 
and over, and not granting them to 
cities less than twenty thousand, or 
to towns or villages of any size. Peo. 
v. Fox, 93 N.E. 302, 247 Ill. 402. (6) 
Conferring upon towns containing 
school district of certain size right to 
organize a high school district, and 
withholding right from other towns. 
Fisher v. McIntosh, 115 N.E. 529, 277 
Tll. 482; People v. Weis, 114 NE. 331, 
975 Ill. 581. (7) Providing that, in 
counties of the first class, one session 
of the superior court may be held in 


[59 C. J.—38] 


ecia Laws within the constitutional 
prohibition against special acts granting ‘special 
privileges are void;*’ laws not within its terms are 


- STATUTES 


[59 C.J.] 755 


“cases where local or special laws are provided by 
the legislature that may be inconsistent therewith,” 
it is held that the constitution clearly sanctions the 


passage by the legislature of special laws relating to 


Seat.7+ 


county government.** 


[§ 347] (c) Location and Removal of County 
A county seat may be relocated by special 


law in the absence of constitutional provision to the 


Governments.°? 


each city of the county containing not 
less than fifty thousand population 
where the city hall is not less than 
fifteen miles from the county court- 
house. Ex parte Brady, 224 P. 252, 65 
Cal.App. 345. (8) Limiting bids for 
county printing to newspapers exclud- 
ing job printing houses. Prescott 
Courier, Inc. v. Moore, 274 P. 1638, 35 
Ariz. 26. 


68. See cases infra this note. 


[a] Laws held valid.—(1) <Au- 
thorizing construction of bridges 
across drainage channel, and their 
conveyance by sanitary district to 
municipality. Rylands v. Clark, 115 
N.E. 829, 278 Ill. 39. (2) Prohibiting 
the discharge of certain sewage into 
the waters of the state, but permitting 
sewage from any public sewer system 
in operation at the time of the passage 
of the act. Com. v. Emmers, 70 A. 
762, 221 Pa. 298; Com. v. Emmers, 33 
Pa.Super. 151. (3) Giving powers to 
all incorporated cities and towns. 
Streeter v. Peo., 69 Ill. 595. (4) Pro- 
viding that a city of the first class 
shall declare the necessity therefor 
before a county may avail itself of a 
metropolitan sewerage commission. 
Thielen v. Metropolitan Sewerage 
Commission, 189 N.W. 484, 178 Wis. 
34. (5) Making penalties and inter- 
est on taxes payable to political sub- 
division to which taxes were payable. 
Rosedale School Dist. No. 5 v. Tow- 
ner County, 216 N.W. 212, 56 N.D. 41. 
(6) Requiring civil service board to 
give certain preferences to honorably 
discharged soldiers, sailors, and 
marines. Cook v. Mason, 283 P. 891, 
103 Cal.App: 6. (7) Establishing 
three months’ limitation for bring- 
ing action contesting consolidation 
proceedings, applying equally to all 
municipalities. Peo. v. Los Angeles, 
269 P. 934, 93 Cal.App. 532. (8) Pro- 
viding for sale of property by city 
to foreclose tax lien. Fidelity Inv. Co. 
v. Brown, (Tex.Civ.App.) 274 S.W. 
265 [rev (Commn.App.) 280 S.W. 567]. 
(9). Relating to levy of taxes in cities 
of the first class. Salt Lake City v. 
Salt Lake County. 209 P. 207, 60 Utah 
423. (10) Providing for organization 
of outlet drainage districts. Maulding 
vy. Skillet Fork River Outlet Union 
Drainage Dist., 145 N.E. 227, 313 Ill. 
216. 


69. Statutes violating requirement 
of uniformity see infra § 354. 


Uniformity of county governments 
see Counties § 54. 


eontrary,’® and where the constitution requires the 
legislature to order an election on removal, the rules 
for conducting the election may be prescribed by 
special law in the absence of constitutional restric- 
tions applicable thereto ;‘° 
terms of a constitutional prohibition, a special law 
relocating a county seat is void.7? 
however, that where a county may be created by spa-_ 
cial act, the naming in such act of a temporary coun- 
ty seat and providing for an election to determine 
location of a permanent county seat does not violate 
a constitutional prohibition against “locating or 
changing county seats” by special law.7® 


but where within the 


It has been held, 


70. See cases infra this section. 


71. Zweifel v. City of Milwaukee, 
201 N.W. 385, 185 Wis. 625. 


Annexation by special act generally 
see supra § 344. 


72. Outagamie County v. Zuehike, 
161 N.W. 6, 165 Wis. 32. 


' 73. Singleton v. Knott, (Fla.) 133 
So. 71; Whitney v. Hillsborough 
County, 127 So. +486, 99> Pla.’ 6285 
Broce v. Whyte, 56 So. 498, 62 Fla. 


74. County seat 
Counties §§ 55-91. 


75. See cases infra this note. 


[a] Relocation by special law held 
valid, as not being within terms of 
constitution prohibiting special laws: 
(1) Regulating county and township 
business, or where provision can be 
made by general law. State v. Pad- 
gett, 19 Fla. 518; Board of Com*s of 
Jennings County v. Fetter, 139 N.E. 
451, 193 Ind. 288; Crist v. Molony, 119 
N.E. 1001, 187 Ind. 614; Jackson Coun- 
ty v. State, 46 N.H. 908, 147 Ind. 476; 
Mode v. Beasley, 42 N.E. 727, 143 Ind. 
306. (2) Where provision has been 
made by general law. Orr v. James, 
125 S.E. 468, 159 Ga. 237; Clements vy. 
Bostwick, 124 S.E. 719, 158 Ga. 906 
(3) Where provision can be made by 
general law. Quilici vy. Strosnider, 115 
PoLiGyet Neva 9: 


76. See case infra this note. 


[a] Conduct of election to deter- 
mine removal of county seat may be 
regulated by special law, the constitu- 
tional prohibition against special laws 
for conduct of elections not being ap- 
plicable thereto. Mobley v. Bossier 
Parish Police Jury, 6 So. 779, 41 La. 
Ann, 821. 


77. See cases infra this note. 


[a] Removal by special law held 
void, as being within terms of consti- 
tution prohibiting special laws: (1) 
Imposing taxes for state, county, or 
township purposes, the removal act 
containing a provision imposing such 
taxes. Jackson County v. State, 58 
N.E. 1037, 155 Ind. 604 [overr Jackson 
County v. State, 46 N.E. 908, 147 Ind. 
476]. (2) Where provision can be 
made by general law. Thomas v. Clay 
County, 5 Ind. 4. (3) Locating or 
changing county seats. Williams vy. 
Boynton, 42 N.E. 184, 147 N.Y. 426. 


-78. State v. Long, 117 P. 104, 43 
Mont. 401, 412. 


generally see 


756 [59 C.J.] 


[§ 348] b. What Constitutes General Laws’°—(1) 
In General. While under the constitutional require- 
ments that cities, counties, towns, and villages shall 
be created and regulated only by general law,°° and 
that all general laws shall be uniform in operation,** 
it is necessary that laws creating or regulating the 
affairs of such governmental units shall operate uni- 
formly throughout the state,*? it does not follow 
that such laws should apply to all municipalities in 
the state, the constitutional requirements being met 
if they apply to all in like situation,** and statutes 
being special when they do not apply equally to all 
If municipalities are 

glassified on some reasonable basis germane to its 
purpose, the act is general;*® nor is a general law to 
be regarded as a special law because the extent of its 
~operation and applicability may vary in different 


subjects in like situation.** 


79. Definition and nature of gen- 
eral law see supra §§ 328-330. 


80. See supra §§ 338-347. 
81. See supra § 309. 


82. Dawson v. Superior Court of 
Kings County, 110 P. 479, 13 Cal.App. 
582; Village of Averyville v. City 
of Peoria, 166 N.E. 488, 335 Il. 106; 
Smith vy. Middle Tp., 105 A. 877, 92 
N.J.Law 300;  Waslien v. City of 
Hillsboro, 188 N.W. 738, 48 N.D. 1118. 


83. U.S.—Robert J. Boyd Paving, 
etc., Co.'v. Ward, 85 EF. 27, 28 C.C.A. 
662% [aff 79 F. 390). : 


Ala.—Wilkinson v. Stiles, 76 So. 45, 
200 Ala. 279; State v. Thompson, 69 
So. 461, 193 Ala. 561. 


Cal.Knight v. Martin, 60 P. 849, 
128 Cal. 245. 


Tll.—People v. Campbell, 12i N.E. 
183, 285 Ill. 557; People v. Grover, 101 
N.E. 216, 258 Ill. 124, Ann.Cas.1914B 
212. 


Kan.—State v. Bentley, 164 P. 290, 
100 Kan. 399. 


Ky.—Shipp v. City of Lexington, 
279 S.W. 1094, 212 Ky. 702. 


Mont.—Hersey v. Nelson, 131 P..30, 
47 Mont. 132, Ann.Cas.1914C 963. 


N.J.—Doherty v. Spitznagle, 139 A, 
424, 104 N.J.Law 38; Balm v. City 
of Cape May, 127 A. 577, 3 N.J.Misc. 
172 [aff 127 A. 923, 101 N.J.Law 400]. 


Pa.—Kennedy v. Meyer, 103 A. 44, 
259 Pa. 306. 


_Wis.—Johnson v. Milwaukee, 60 °N. 
W. 270, 88 Wis. 383. 


84. Evening Journal Ass’n v. Gon- 
zales, 79 A. 605, 81 N.J.Law 60; Sax 
& Abbott’ Const. Co. v. School Dist. 
of Ae. of Wilkes-Barre, 85 A. 91, 237 
Pa. . 


85. See infra §§ 349-352. 


86. Doherty v. Spitznagle, 139 A. 
424, 104 N.J.Law 38; Koster v. Coyne, 
77 N.E. 983, 184 N.Y. 494; Hammitt v. 
Gaynor, 144 N.Y.S, 127, 82 Mise. 196 
Bel 150 N.Y.S. 1089, 165 App.Div. 


[a] Ward lines.—A general law is 
not made special merely because it 
may operate incidentally to validate a 
void ordinance of a particular city fix- 
ing ward lines. State v. City of Mil- 
waukee, 138 N.W. 76, 150 Wis. 616, 


87. See cases infra this note. 


[a] Annexation of territory.—A 
special act annexing territory toa par- 
ticular city which is constitutional 
combined with a general law regulat- 
ing the annexation procedure is valid. 


STATUTES 


Miller v. Camden, 44 A. 882, 64 N.J. 
Law 201; Miller v. Greenwalt, 44 A. 
880, 64 N.J.Law 197. 


Annexation by special acts general- 
ly see supra § 344, 


88. Dempsey v. Newark, 20 A. 886, 
53 N.J.Law 4, 10 L.R.A. 700. 


g 89. State a class by itself see supra 
337. 


90. U.S.—Globe El. Co. v. Andrew, 
rei. 871 [aff 156 F. 664, 84 C.C.A. 


Ark.—Little Rock vy. North Little 
Rock, 79 S.W. 785, 72 Ark. 195. 


Cal.—Solano County v. McCudden, 
53 P. 213, 120 Cal. 648; Darey v. “San 
Jose, 38 P. 500, 104 Cal. 642. 


Dak.—Farris v. Vannier, 42 N.W. 31, 
6 Dak. 186, 3 L.R.A. 713. 


Fla.—bx p. Wells, 21 Fla. 280; Lake 
v. State, 18 Fla. 501. 


Tll.—Dawson Soap Co. v. Chicago, 84 
N.E. 920, 234 Ill. 314, 14 Ann.Cas, 1131; 
Northwestern University v. Wilmette, 
82 N.E. 615, 230 Til. 80; Erford v. 
Peoria, 82 N.E. 374, 229 Ill. 546; Cleve- 
land, etc., R. Co. v. Randle, 55 N.E, 728, 
183 Ill. 364; People v. Hazelwood, 6 
N.E. 480, 116 Ill. 319. 


Iowa.—Eckerson v. Des Moines, 115 
N.W. 177, 187 lowa 452. 


Ky.—Woolley v. Louisville, 71 S.W. 
893, 114 Ky. 556, 24 Ky.L. 1357. 


Minn.—Kaiser v. Campbell, 96 N.W. 
916, 90 Minn. 3-75, 


Mo.—State. ex rel. McCaffery v. 
Mason; 55 S.W. 636, 155 Mo. 486 [aff 
Praher 125; 179. U.S. 328, 45° DLbd. 
2 A 


Neb.—State v. Bauman, 231 N.W. 
693; Allan v. Kennard, 116 N.W. 68, 
80 Neb, 289. 


Nev.—Thompson y. Turner, 53 P. 
178, 24 Nev. 292; State v. Donovan, 
15 P. 788, 20 Nev. 73. 


N.J.—Riccio vy. Hoboken, 55 A. 1109, 
69 N.J.Law 649, 68 L.R.A. 485; Al- 
bright v. Sussex County. Lake, ete., 
Commission, 58 A. 612, 68 N.J.Law 
523; Chancellor of State v. Elizabeth, 
52 A. 1130, 66 N.J.Law 687 [aff 47 A. 
454, 65 N.J.Law 479]; McArdle v. 
Jersey City, 49 A. 1013, 66 N.J.Law 
590, 88 Am.S.R. 496; Foley v. Hobok- 
en, 38 A. 8338, 61 N.J.Law 478; John- 
son v. Asbury Park, 33 A. 850, 58 NJ. 
Law 604; Glen Ridge v. Stout, 33 A. 
858, 58 N.J.Law 598 [aff 35 A, 913, 59 
N.J.Law 201]; McLaughlin v. Newark, 
30 A. 548, 57 N.J.Law 298; Van Giesen 
v. Bloomfield, 2 A. 249, 47 N.J.Law 
442; State Bd. of Health v. Diamond 


— 18§ 84 


¢ \ 
municipalities due to loeal conditions.*® Where the 
constitution requires acts regulating the internal 
affairs of a municipal corporation to be general, a 
general regulatory act is not made special and void 
by combining with it~a special but constitutional 
law ;87 but combining a special law that is constitu- 
tional with a regulatory act which is arbitrary in its 
classification does not cure the latter of its uncon- 
stitutionality or produce a result upon which a valid 
court order can be predicated.** 


[§ 349] (2) Rules Governing Classification.*° An 
act creating or regulating counties, cities, or other 
municipal divisions and required by the constitution 
to be general is valid if the classification adopted 
therein is reasonable and germane to the purpose of 
the act,°° and if all which stand upon the same foot- 
ing regarding the subject of the legislation are in- 


Paper Mills Co., 53 A. 1125, 64 N.J. 
Eq. 793 [aff 51 A. 1019, 63 N.J.Eq. 
aT, 


N.M.—Codlin v. Kohlhousen, 58 P. 
499, 9 N.M. 565 [appeal dism 21 S.Ct. 
584, 181 U.S. 151, 45 L.Ed. 793]. 


N.Y.—People v. Murray, 44 N.E. 146, 
149 N.Y. 367, 32 L.R.A. 344; Treanor 
v. Eichhorn, 26 N.Y.S. 314, 74 Hun 58. 


Ohio.—Gentsch v. State, 72 N.H. 900, 
71 OhioSt. 151; State v. Buckley, 54 
N.E. 272, 60 OhioSt. 273; Bronson v. 
Oberlin, 52 Am.R. 90, 41 OhioSt. 476; 
Thoms v. Greenwood, 6 OhioDec. (Re- 
print) 639, 7 Am.L.Ree. 320. 


Pa.—Yoho v. Allegheny County, 67 
A. 648, 218 Pa. 401; ‘Stegmaier v. 
Jones, 52 A. 56, 203 Pa. 47; Lloyd v. 
Smith, 35 A. 199,.176 Pa..213; Pitts- 
burg’s Petition, 32 Pa.Super. 210 [aff 
66 A. 348, 217 Pa. 227, 120 Am.S.R. 845 
ae S.Ct. 40, 207 U.S. 161, 52 L.Ed. 
15 s 5 


Wash.—Lewis County v. Gordon, 54 
P. 779, 20 Wash. 80. 


Wis.—Bloomer v. Bloomer, 107 N. 
W. 974, 128 Wis. 297; State v. Police- 
men’s Pension Fund, 98 N.W. 954, 121 
Wis. 44. 


‘ Wyo.— McGarvey v. Swan, 
697, 17 Wyo. 120; 
P. 690, 8 Wyo. 159. 


_The test ‘is not results, but possi- 
bilities.” Com. v. Reynolds, 20 A. 
LOU Lat Bactcou- 


“Tf it relates to subjects of munici- 
pal concern only, it is constitutional, 
because operating upon all the mem- 
bers of the class it is a general law. 
If it relates to subjects of a general, 
as distinguished from a municipal, 
character, it is local, and therefore 
invalid, although it may embrace all 
the members of the class.” Scranton 
v. Whyte, 23 A. 1048, 148 Pa. 419, 426. 


[a] “It is not the form a statute is 
made to assume, but its operation and 
effect, which is to determine its con- 
stitutionality.” State v. Pugh, 1 N.E. 
439, 438 OhioSt. 98, 113. 


[b] Classification held reasonable 
and germane: (1) Adjoining munici- 
palities, in an act authorizing consol- 
idation. State v. Wildwood, 84 A. 274, 
83 N.J.Law 188. (2) Boroughs, in 
act creating municipal liens. Ligonier 
Borough v. Deeds, 7 Pa.Dist.&Co. 598. 
(3) Camp meeting associations, in 
act authorizing them to enact ordi- 
nances relating to licensing of trades, 
businesses, occupations and employ- 
ments. Percello v. Ocean Grove Camp 
Meeting Association, 126 A. 533, 100 
N.J.Law 407 [aff 126 A. 588, 2 N.J. 
Misc. 124]. (4) Cities, in act au- 


96) E. 
Reals v. Smith, 56 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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-912, 176 Minn. 472. 


/N.J.Law 790; 


' which they exist. 


§ 349] 


eluded and made subject to it;°! void if the classifi- 
cation adopted is arbitrary, with no reasonable re- 
lation to its purpose,®? the question for the court 
being whether the basis of classification is substan- 
A law arbitrarily excluding one 
or more counties or municipalities of the class to 
which it applies is local or special, although it may 
be regarded as general if a similar law is already in 


tial or illusory. 


STATUTES 


force in the excluded localities,®® or if the excluding 


thorizing city manager form of gov- 
ernment. Sarlls v. State, (Ind.) 166 
N.E. 270; 67 A.L.R. 718. (5) Cities 
only, in act relating to repayment to 
owners of property abutting on a 
highway of money paid on assess- 
ments. Rubinsky v. City of Potts- 
ville, 81 Pa.Super. 105. (6) Cities 
adopting commission form of govern- 
ment, in act placing them in higher 
class. Forde v. Owens, 158 S.E. 147, 
160 S.C. 168. (7) Cities bounded by 
navigable waters in a law extending 
boundaries to middle of stream. Pa- 


_ cific American Fisheries v. Whatcom 


County, 124 P. 905, 69 Wash. 291. (8) 


* Cities having public libraries, in act 


appropriating funds for them. City 
of Owensboro v. Board of Trustees of 
Public Library of Owensboro, 276 S. 
W. 143, 210 Ky. 482. (9) Counties in 


.a law authorizing county manager 


form of government. Marbut v. Hol- 
lingshead, 158 S.E..28, 172 Ga. 531. 
(10) Counties having forests, in act 
imposing regulations for prevention 
of fires. State v. Phillips, 223 N.W. 
(11) Farm lands, 
in act authorizing disconnection from 
eity. Wishek v. Hildenbrand, 204 N. 
W. 364, 52 N.D. 672; Enderson v. 
Hildenbrand, 204 N.W. 356, 52 N.D. 
533. (12) Public corporations, in an 
act empowering them to own and 
operate public utilities. Marin Mu- 
nicipal Water Dist. v. Marin Water 
& Power Co., 173 P. 469, 178 Cal. 308. 
(13) Reclamation districts having 
bonded and outstanding warrant in- 
debtedness, in act requiring purchase 
money for levees to be paid to them 
in cash, and not credited against their 
indebtedness. Reclamation Dist. No. 
1500 v. Riley, 218 P. 762, 192 Cal. 147. 
(14) Townships, in act organizing. 
State ex inf. Barrett v. Imhoff, 238 
S.W. 122, 291 Mo. 603. (15) Villages 
which owe more than one hundred 
dollars per capita of population, in 
act compelling them to do business 
on a cash basis. Giffin v. Village of 
Hibbing, 227 N.W. 41, 178 Minn. 337. 


91. Ariz.— Harwood v. Perrin, 60 P. 
891, 7 Ariz. 114. 


Cal.—Darcy v. San Jose, 38 P. 500, 
104 Cal. 642. 


Iowa.—lIowa R. Land Co. v. Soper, 
39 Iowa 112. 


Minn.—State v. Ritt, 79 N.W. 535, 76 
Minn. 531. 

N.J.—Decker v. Daudt, 67 A. 375, 74 
Bumsted v. Henry, 64 
A. 475, 74 N.J.Liaw 162 [aff 67 A. 375, 
74 N.J.Law 790]; New Brunswick v. 
Fitzgerald, 8 A. 729, 48 N.J.Liaw 457; 
Lowthorp v. Trenton, 44 A. 755, 62 
N.J.Law 795. 


“N.D.—Angell v. Cass County, 91 N. 
W172, 11 IN, D. 2:65; 


S.D.—Stuart v. Kirley, 81 N.W. 147, 
12 S.D. 245. 


92. See cases infra this note. 


[a] Classification held arbitrary.— 
(1) Boroughs and townships, in act 
regulating collection of taxes. Hen- 
nick’s Bond, 8 Pa.Co. 254. (2) Cities 
according to the size of. counties in 
People v. Knopf, 56 
N.E. 155, 183 Ill. 410; Crookall v. Mat- 


42 A. 1051, 62 N.J.Law 799]; Phillips 
v. Schumacher, 10 Hun (N.Y.) 405; 
Scowden’s Appeal, 96 Pa. 422. (3) 
Cities bordering Atlantic Ocean, in 
act regulating tenement houses. 
Board of Tenement House Supervision 
of New Jersey v. Mittleman, 141 A. 
571, 104 NJ.Law 486. (4) Cities 
casting a certain number of votes at 
last election, in act regulating pri- 
mary elections. Marsh v. Hanly, 43 P. 
975, 111 Cal. 368. (5) Cities having 
assessed valuation amounting to 
twenty million dollars or more, in act 
regulating rate of school taxes. 
Board of Education of Ogden City v. 
Hunter, 159 P. 1019, 48 Utah 373. 
(6) Cities having board of aldermen, 
in act authorizing change of ward 
lines. Eckert v. Board of Aldermen 
of Paterson, 147 A. 380, 7-N.J.Misc. 
850. (7) Cities not governed by com- 
mon council, in act authorizing change 
of ward lines. Hueston v. Atwater, 
118 A. 209, 97 N.J.Law 414. (8) 
Cities of particular class, in act ex- 
tending lien. Philadelphia v. Pepper, 
2 Pa.Co. 287. (9) Cities created in a 
particular year, in act curing defec- 
tive organization. State v. Holcomb, 
149 P. 684, 95 Kan. 660. (10) Coun- 
ties according to their area, in act 
regulating treasurer’s fees. Com. v. 
McMichael, 22 Pa.Co. 182. (11) 
Counties excluding those having pub- 
lic roads board,’ in act putting all 
highways in charge of towns. Lodi 
Tp. v. State, 18 A. 749, 51 N.J.Law 
AOD 96 o. RAY 456! (12) Counties 
numerically, in act authorizing tax 
levy. State v. Atchison, T. & S. F. 
Ry. Co., 151 P. 305,20 NM. 562. (13) 
Counties, some excepted from general 
law on taxation applicable to all coun- 
ties. State v. Walker, 86 N.W. 104, 83 
Minn. 295; Duluth Banking Co. v. 
Koon, 84 N.W. 335, 81 Minn. 486. (14) 
Counties under township organization, 
in act imposing personal liability on 
highway commissioners for injuries 
due to defective highways. Kennedy 
v. McGovern, 92 N.E. 942, 246 Ill. 497. 
(15) Particular borough, in act re- 
stricting power over highways. Atty.- 
Gen. v. Ocean Grove, 114 A. 15, 96 
N.J.Law 158: (16) Particular... city 
exempted from act providing for sup- 
ervision of public service commission 
over cities in matter of municipal'y 
owned power plants. Littleton v. City 
of Hagerstown, 132 A. 773, 150 Md. 
163. (17) Particular counties, in act 
changing boundaries. Mundell  v. 
Lyons, 187 P. 950, 182 Cal. 289. (18) 
Particular landowners, in act detach- 
ing land from city. Millett v. Hast- 
ings, 229 N.W. 346, 179 Minn. 358. 


93. Eckerson v. Des Moines, 115 N. 
W. 177, 137 Iowa 452; Allen v. Ken- 
nard, 116 N.W. 68, 81 Neb. 289; Her- 
mann v. Guttenberg, 44 A. 758, 63 N.J. 
Law 616; Foley v. Hoboken, 38 A. 
833, 61 N.J.Law 478, 480. See State 
v. Kolsem, 29 N.E. 595, 130 Ind. 434, 
14 L.R.A. 566 (holding that the court 
cannot inquire whether the legisla- 
ture intended bringing only one city 
under the act). 


“Whether in either case, the legis- 
lation presents a subject for judicial 
control depends upon whether the 
classification be substantial or illu- 


thews, 39 A. 659, 61 N.J.Law 349 [aff sive—substantial, in this sense, mean- 
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act is later made part of a general law applicuble to 
all the localities;°* and a law applicable to specific 
counties named therein may still be general if, to- 
gether, they constitute a class to which the subject 
matter of the legislation is germane.?* 
law general, the classification must be prospective, 
caleulated to embrace any change in population or 
circumstances,®* and will be so construed, if possi- 


To hold the 


ing that the limitation is incidentally 
consequent upon the character of the 
legislation; illusive, that the selection 
is extraneous from it. Such illusive- 
ness results equally when a classifi- 
cation is created with a view of escap- 
ing the constitutional restriction and 
when one is adopted with a like re-- 
sult. Legislation for municipalities 
may deal with the municipal appara- 
tus as such, or it may affect the citi- 
zen in other respects. Where the 
governmental apparatus alone is the 
subject of legislation, population or- 
dinarily so fully connotes all the es- 
sential considerations that the gener- 
al subject is, in the absence of palpa- 
ble evasion, a question for legislative 
judgment. But where the legislation 
affects the citizen or taxpayer in oth- 
er respects, classification by mere 
population is substantial or illusive 
according to the criterion already in- 
dicated 'hence may present a question 
for judicial control.” Foley vy. Ho- 
boken, supra. 


94. In re Chester County Court- 
House, 7 Pa.Co. 212; Frost y. Cherry, 
4 Pa.Co. 579; Betz v. Philadelphia, 4 
Pa.Co, 481, 21 Wkly.N.C. 155; Com. 
v. Carey,-2 “Pa.Co.''293. 


Statutes applicable to one or few 
localities see infra § 353. 


aes Silkman v. Scranton, 1 Pa.Co. 
Statutes applicable to or excluding 
ore or a few localities see infra § 


96. Mitchell v. State, 30 So. 348, 
129 Ala. 23. 


$7. See case infra this note.’ 


[a] Sheep counties.—A dog law 
made to apply to specifically named 
counties is valid as a general law 
where it appears that the counties 
named are the sheep raising counties 
in the state. Darnell y. Shapard, 3 
S.W.(2d) 661, 156 Tenn. 544. 


98. U.S.—cCentral Trust Co. v. Citi- 
zens’ St. R. Co., 82 F. 1 [appeal dism 
83. FY 529,27 C.C.A, 5801]. ; ‘ 


Ariz.—Bravin y. Tombstone, 33 P. 
589, 4 Ariz. 83. 


Ind.—Owen County v. Spangler, 65 
Nil 2743, 159,ind. 575. 


Iowa.—State v. Des Moines, 65 N. 
W. 8i8, 96 Iowa 521, 59 Am.S.R. 381, 
31 L.R.A. 186; Owen v. Sioux City, 59 
N.W. 8, 91 Iowa 190. : 


Minn.—State v. Ritt, 79 N.W. 535, 
76 Minn. 531; McCormick vy. West 
Duluth, 50 N.W. 128, 47 Minn. 272. 


Mo.—Ex p. Loving, 77 S.W. 508, 178 
Mo. 194; Elting v. Hickman, 72 S.W. 
700;° 172) Molr2373. Exps: Lucas, 6L 
S.W. 218, 160 Mo. 218; State v. Ma- 
son, 55 S.W. 636, 155 Mo. 486 [aff 21 
S.Ct, 125,°179 U:S. 328,.45 Lebd. 214]; 
Carson v. Smith, 34 S.W. 855, 133. Mo. 
606; Glover v. Meinrath, 34 S.W. 72, 
133 Mo. 292. ; 

Neb.—State v. Scott, 97 N.W. 1021, 
70 Neb. 681, 100 N.W. 812, 70 Neb. 685; 
State v. Stuht, 71 N.W. 941, 52 Neb. 
209. 

N.J.—Decker v. Daudt, 67 A. 3875, 
74 N.J.Law 790; Bumsted v. Henry, 
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ble,®® although under peculiar circumstances a stat- 
ute may be valid and general even though the clas- 
sification has reference solely to present conditions,’ 
or is enacted merely for a temporary purpose.” A 
provision in a general act that it shall apply only to 
counties or municipalities accepting it by vote does 
not make it special,? unless the nature of the act is 
such that the optional feature introduced therein op- 
erates as a violation of a constitutional requirement 
of uniformity in a particular governmental system 


or class.* 


[§ 350] (8) Classification under Mandatory Con- 
Where the classification of 
counties and cities is fixed by general law under 
mandatory provisions of the constitution, a law which 
purports to establish a class not contained in the 
general law,® or which permits cities organized un- 
der special charters to accept such law without first 


stitutional Provisions.® 


64 A. 475, 74 N.J.Law 162 [aff 67 A. 
375, 74 N.J.Law 790]; In re Fagan, 
57 A. 469, 70 N.J.Law 341 [rev 59 
A. 568, 75 N.J.Law 851]; Bennett v. 
Trenton, 25 A. 113, 55 N.J.Law 72. 


Ohio.—State v. Schwab, 34 N.E. 
736, 49 OhioSt. 229; State v. Elliot, 
22 Ns. 931,47 .OnioSt.. 90, 212 Am. 


S.R. 772; State v. Anderson, 6 N.E. 
571, 44 OhioSt. 247; Seifert v. Weid- 
ner. 12) OhioCir-Ct. 1, 5 OhioCir. Dee. 


506 [aff 48 N.E. 1117, 55 OhioSt. 646]; 


Merrill v. Toledo, 6 OhioCir.Ct. 430, 
8 OhioCir.Dec. 524. 


Or.—Ladd v. Holmes, 66 P. 714, 40 
Or. 167, 91 Am.S.R. 457. 


Pa.—Com. v. Moir,>49 A... 351,. 199 
Pa. 534, 85 Am.S.R. 801, 53 L.R.A. 
837; Lloyd v. Smith, 35 A. 199, 176 
Pa. 213; Pittsburgh’s Petition, 21 A. 
We COO) 1 Ol, ko Suaban 40 Manos, 7V. 
Patton, 88 Pa. 258; Kilgore v. Magee, 
85 Pa. 401; Wheeler v. City of Phil- 
adelphia, 77 Pa. 338, 32 Leg.Int. 75. 


Wash.—State v. Sharpless, 71 P. 
737, 31 Wash. 191,:96 Am.S.R,, 893. 


Wis.—Bloomer v. Bloomer, 107 N. 
W. 974, 128 Wis. 297; Bingham v. Mil- 
waukee County, 106 N.W. 1071, 127 
Wis. 344 


99. State v. Mason, 55 S.W. 636, 
155 Mo. 486 [aff 21 S.Ct..125,.179. U. 
S. 328, 45 L.Ed. 214]; Young v. Kan- 
sas City, 54 S.W. 53, 152 Mo. 661 
[aff 54 S.W. 11038, 152-Mo. 667]. 


1. See cases infra this note. 


[a] Classification based on present 
conditions.—(1) Where a sewer dis- 
trict created was peculiarly situated 
and not likely to be duplicated at any 
time. Van Cleve v. Passaic Valley 
Sewerage Com’rs., 58 A. 571, 71 N.J. 
Law 183 [rev 60 A. 214, 71 N.J.Law 
574, 108 Am.S.R. 754]. (2) Waters 
that were pure at time of enactment 
of act protecting them from future 
contamination, excluding waters not 
pure at that time. State Bd. of 
Health vy. Diamond Paper Mills Co., 
53 A. 1125, 64 N.J.Hq. 793. (8) Where 
elass of cities having special charters 
and under the constitution no other 
city can be specially incorporated. 
McGarvey v. Swan, 96 P. 697, 17 Wyo. 
120. (4) Grain and warehouse com- 
mission for Superior is valid as that 
city is in a peculiar condition. Globe 
El. Co. v. Andrew, 144 F. 871 [aff 156 
F. 664, 84 C.C.A. 376]. 


2. Thorpe v. Itasca County, 213 N. 
W. 914, 171 Minn. 312; State v. Gunn, 
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accepting the classification contained in the general 
law,’ is void; but the fact that a classification 1s 
mandatory under the constitution does not invali- 
date legislation making”a certain form of government 
optional with cities in a particular class, provided 
all cities in the class are given opportunity to adopt 
Where the constitution in express terms fixes 
the classification, legislation based on the constitu- 
tional classification is valid regardless of whether 
such basis is germane to the purpose or subject mat- 
ter of the law,® and a law establishing a classifica- 


tion not provided for by the constitution is void,*® 


100 N.W. 97, 92 Minn. 436; Kaiser v. 
Campbell, 96 N.W. 916, 90 Minn. 375; 
State v. Ames, 91 N.W. 18, 87 Minn. 
23; Alexander v. City of Duluth, 80 
N.W. 628, 624, 77 Minn. 445. 


“The rule is well settled that ¢las- 
Sification with a view to the enact- 
ment of general laws must not be 
based upon existing circumstances 
only or those of limited duration, ex- 
cept where the object of the law is 
itself a temporary one. The excep- 
tion to the rule is as firmly estab- 
lished as the rule itself, and a distinc- 
tive class may be based upon existing 
conditions, when the purposes of the 
law are temporary only. . But 
not all existing conditions are a prop- 
er basis of classification, although 
the purpose sought be temporary. 
They must be of such a character as 
suggests a practical (not absolute) 
necessity or propriety of different leg- 
islation with respect to the subjects 
placed in different classes. . . . 
The origin or cause, however, of the 
existing conditions, whether it be un- 
foreseen disaster or official incompe- 
tency, goes not to the power of the 
legislature to make them the basis of 
classification, but to the propriety of 
doing so.” Alexander vy. City of Du- 
luth, supra. 


3. Ga.—Marbut v. Hollingshead. 
158 S.E. 28, 172 Ga. 531. 

Ill.— Peo. vy. Edmands, 96 N.E. 914. 
252 Ill. 108. 


Neb.—State v. Ure, 135 N.W. 224, 
91 Neb. 31. 


N.J.—Lohan vy. Thompson, 
447, 88 N.J.Law 40. 

Tex.—Riley v. Town of Trenton, 
(Civ.App.) 184 S.W. 344; Gandy v. 
State, 220 S.W. 339, 87 Tex.Cr. 197. 


Wyo.—State v. Sheldon, 213 P. 92, 
29 Wyo. 233. ‘ 


Local option legislation generally 
See supra § 320. 
4 See infra § 354. 


5. local laws under constitutional 
authorization see infra § 353. ; 


6. Ex p. Giambonini, 49 P. 732, 117 
Cal. 573; Dwyer v. Parker, 47 P. 372, 


95 A. 


115 Cal. 544; Denman v. Broderick, 
43) Pet OL 0} can Cal. 96; Peo. v. Hari; 
94 P. 294, 42 Colo. 238; State y. Shel- 


don, 213 P. 92, 29 Wyo. 233. 


7. Ward vy. Robert J. Boyd Paving, 
ete Cay 79°.) 390 [att 85) 275228 
C.C.A. 667]; Com. v. Reynolds, 20 A. 


unless it is not‘a city law but merely a regulatory 
act in exercise of the police power.** Where the con- 
stitution provides that the power of the legislature 
to classify counties by population shall be limited to 
a designated purpose, an act within its terms is val- 
id,!? but an act not within its terms is void in the 
absence of other supporting constitutional provi- 


1011, 137 Pa. 389. 


8. Bryan v. Voss, 136 S.W. 884, 143 
Ky. 422. 


9. State v. Ames, 91 N.W. 18, 87 
Minn, 23; Alexander vy. Duluth, 80 N. 
W. 623, 77 Minn. 445. 


[a] Charter and noncharter cities, 
constituting a classification in the 
constitution, may properly form the 
basis of classification in a statute 
granting the initiative and referen- 
dum to cities which have no charter 
or which have a ‘charter not contain- 
ing the initiative and referendum 
clauses. Dillon vy. City of Cleveland, 
158 N.E. 606, 117 Ohio 258 [aff 159 
N.E. 369, 26 OhioApp. 298]. 


[b] City owning public utility.— 
Where the constitution provides for 
legislation relating to any city own- 
ing a public utility, a statute author- 
izing the city to bring action to ob- 
tain adjudication of conditions on 
which it might construct an electric 
line through another city, is not un- 
constitutional as special legislation. 
City of Los Angeles y. City of South- 
gate, (Cal.App.) 291 P. 654. 


10. St. Louis v. Dorr, 41 S.W. 1094, 
46 S.W. 976, 145 Mo. 466, 68 Am.S.R. 
575, 42 L.R.A. 686; City of Elyria v. 
eee 126 N.E. 314, 100 OhioSt. 


11. See cases infra this note. 


_ [a] Ticense fees.—Laws regulat- 
ing particular businesses or occupa- 
tions and fixing license fees on basis 
of classification of cities not conform- 
ing to the classes established by the 
constitution for city laws is not void, 
license fees not being a city tax nor 
the law establishing them a city law 
but merely an exercise of the police 
power regulating the business. Peo. 
v. Murray, 44 N.E. 146, 149 N.Y. 367, 
32 L.R.A. 344, 


[b] Sewer districts—A general 
law authorizing the incorporation of 
sewer districts in counties to include 
contiguous territory which may be 
wholly or partly within the corporate 
limits of a city does not affect a clas- 
sification of cities under mandatory 
provisions of the constitution, but 
only provides for the creation of 
another agency for the exercise of the 
police power in the interest of pub- 
lic health. State v. Curtis, 4 S.W. 
(2d) 467, 319 Mo. 316. 


12. Summerland vy. Bicknell B 
232, 111 Cal. 567. *; SORE 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 351] (4) Classification by Population'+—(a) In 
General. Classification of counties and municipal 
corporations is properly based on population when 
reasonably adapted to the subject of the statute,1® 
even though in a particular class, as established, 
there is only one city,'® and even though by its terms 


13. See case infra this note. 


[a] An act creating an office in 
counties of the twenty-seventh class 
is held not within the terms of the 
constitutional provision limiting the 
legislature’s power to classify coun- 
ties to acts fixing the compensation 
of county officers. Payne v. Murphy, 
123 P. 350, 18 Cal.App. 446. 


14. Classification of: 
Counties generally see Counties § 44. 


Municipal corporations see Municipal 
Corporations §§ 57, 58. 


Population as basis of classification 
in statutes relating to following sub- 
jects: 

Care of delinquents see infra § 362. 
Courts see infra § 365. 


Crimes and criminal procedure see in- 
fra § 368. 


“Elections see infra § 369. 
Highways see infra § 360. 
Justices of the peace see infra § 3866. 
elent and power plants see infra § 


Local improvements see infra § 360. 

Mechanics’ liens see infra § 367. 

Occupations and employments see su- 
pra § 328. 

Parks see infra § 360. 

Police see infra § 361. 


Public funds and indebtedness see in- 
fra § 358. 


Public health see infra § 359. 
Public officers see infra § 369. 


Railroads and street railways see in- 
fra § 360. 


Schools and school districts see infra 
§ 363. 


Sewers see infra § 360. 


Summoning and drawing of jurors see 
infra § 367. 


Taxes see infra § 364. 


15. U.S.—Harwood v. Wentworth, 
16 S.Ct. 890, 162 U.S.-547, 40 L.Ed. 
1069; Waite v. Santa Cruz, 89 F. 619. 


Ariz.—Harwood v. Wentworth, 42 
P. 1025, 4 Ariz. 378 [aff 16 S.Ct. 890, 
162 U.S. 547, 40 L.Ed. 1069]. 


Cal.—Sanchez v. Fordyce, 75 P. 56, 
141 Cal. 427; Davidson v. Von Detten, 
73 P. 189, 139 Cal. 467; Thom v. Los 
Angeles County, 69 P. 18, 136 Cal. 375; 
Fragley v. Phelan, 58 P. 923, 126 Cal. 
"883; Los Angeles v. Teed, 44 P. 580, 
112 Cal. 319; Kumler v. San Ber- 
nardino County, 37 P. 383, 103 Cal. 
393: Peo. v. McFadden, 22 P. 851, 
81 Cal. 489, 15 Am.S.R. 66. 


Colo.—Peo. v. Earl, 94 P. 294, 42 
Colo. 238; Pueblo County_v. Smith, 
45 P. 357, 22 Colo. 534, 33 L.R.A. 465. 


Ga.—Bone v. State, 12 S.E. 205, 86 
Ga. 108. 


Idaho.—Swain v. Fritchman, 125 P. 
319, 21 Idaho 783. 


I1l.—Northwestern University v. 
Wilmette, 82 N.E. 615, 230 Ill. 80; 
Douglas v. Peo., 80 N.E. 341, 225 Ill. 
536, 116 Am.S.R. 162, 8 L.R.A.N.S. 
1116; L’Hote v. Milford, 72 N.E. 399, 
212 Ill. 418, 103 Am.S.R. 234; Burton 
Stock Car Go. v. Traeger, 58 N.E. 418, 
187 Ill. 9; Peo. v. Knopf, 56 N.E, 155, 
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the law does not become effectual until the lapse of a 


183 Ill. 410; Peo. v. Cook County, 52 
N.E. 334, 176 Ill. 576; Peo. v. Onahan, 
48 N.E. 1008, 170 Ill. 449. 


Ind.—Evansville, ete, R. Oy ty 
Terre Heute, 67 N.E. 686, 161 Ind. 26; 
State v. Kolsem, 29 N.E. 595, 130 Ind. 
434, 14 L.R.A. 566; State v.. Reitz, 
62 Ind. 159. 


Iowa.—Eckerson v.,Des Moines, 115 
N.W. 177, 187 Iowa, 452;. Owen v. 
Sioux City, 59 N.W. 3, 91 Iowa 190., 


Kan.-—Parker-Washington Co. 
Kansas City, 85 P. 781, 73 Kan. 72 
State v. Butts, 2 P. 618, 31 Kan. 53 

6 


Ky.—Brown v. Holland, 30 S.W, & 
OT yn 24 Oy LT Rey ee P49) . 
Chicago, etc., R. Co., 99 S.W. 596, 124 
Ky. 497, 30: Ky.L. 673; -Walston »v. 
Louisville, 66 S.W. 885, 28 Ky.L. 1852. 


La.—McKeon v. Sumner Bldg., etc., 
Co., 26 So. 480, 51 La.Ann. 1961; State 
v. O’Hara, 36 La.Ann, 938. 


Minn.—State v. Henderson, 106 N’ 
W. 348, 97 Minn. 369; Le Tourneau 
v. Hugo, 97 N.W. 115, 90 Minn. 420; 


1 


Beck vy. St; Paul, 92 N.W.. 328, 87 
Minn. 381; State v. Ames, 91 N.W. 
18, 87 Minn. 238; tate v. Ramsey 


County Dist. Ct., 87 N.W. 942, 84 Minn. 
377; State v. Sullivan, 75 N.W. 8, 72 
Minn. 126. 


Mo.—State v. Keating, 100 S.W. 648, 
202 Mo. 197; Ex p. Lucas, 61 S.W. 218, 
160 Mo. 218; Kansas City v. Steg- 
miller, 52 S.W. 723, 151 Mo. 189; State 
vy. Marion County Ct., 30 S.W. 103, 31 
S.W. 23,:128 Mo. 427; State v. Pond, 
6 S.W. 469, 98 Mo. 606, 621; State v. 
Binswanger, 98 S.W. 1038, 122 Mo.App. 
78. 


Neb.—State v. Graham, 19 N.W. 4790, 
16 Neb. 74; Holmberg v. Hauck, 20 
N.W. 279, 16 Neb. 337. 


N.J.—McCarthy v. Queen, 69 A. 30, 
76 N.J.Law 144 [aff 72 A. 1119, 76 
N.J.Law 828]; Schwarz v. Dover, 62 
A. 1135, 72 N.J.Law 311 [aff 57 A. 
394, 70 N.J.Law 502]; Dickinson v. 
Hudson County, 58 A. 182, 71 N.J.Law 
159 [aff 60 A. 220, 71 N.J.Law 589]; 
Schwarz v. Dover, 57 A. 394, 70 N.J. 
Law 502 [aff 62 A. 1135, 72 N.J.Law 
811]; Riccio v. Hoboken, 55 A. 1109, 
69 N.J.Law 649, 63 L.R.A, 485 [rev 
54 A. 801, 69 N.J.Law 104]. 


N.Y.—Koster v. Coyne, 77 N.E. 983, 
184 N.Y. 494; In re Church, 92 N.Y. 
1 [aff 28 Hun 476]. 


Ohio.—State v. Baker, 44 N.E. 516, 
55 OhioSt. 1; State v. Cincinnati, 40 
N.E. 508, 52 OhioSt. 419, 27 L.R.A. 
737; State v. Toledo, 26 N.E. 1061, 48 
OhioSt.) 112, 11 L.R.A. 729; \State-v. 
Hudson, 5 N.E. 225, 44 OhioSt. 137; 
State v. Hawkins, 5 N.E. 228, 44 Ohio 
St. 98; Welker v. Potter, 18 OhioSt. 
85. 


Okl.—Chicago, R. I. & P. Ry. Co. v. 
Carroll, Brough, Robinson & Humph- 
rey, 245 P. 649, 114 Okl. 193; Hatfield 
v, Garnett, 146 P. 24, 45 Okl. 438. 


Or.—Ladd v. Holmes, 66 P. 714, 40 
Or. 167, 91 Am.S.R. 457. 


Pa.—Com. v. Blackley, 47 A. 1104, 
198 Pa. 372, 52 L.R.A. 367, 9 Pa.Dist. 
381; Com. v. Anderson, 35 A. 632, 178 
Pa. 171; In re Lackawanna Tp., 28 A. 
927, 160 Pa. 494; Straub v. Pitts- 
burgh, 22 A. 98, 138 Pa. 356; In re 


fixed period of time.17 
where the population figures, adopted as the basis 
of classification, have no reasonable relation to the 
subject and purpose of the statute,18 or where the 
act declares a particular city to be a city of a par- 
ticular class;+® but where the allocation of a city to 


‘of government. 


The law is local or special 


Ruansst,, 19 Av 62195132 (Pa257,0.7 
L.R.A. 193; Com. v. Patton, 88 Pa. 258. 


S.C.—Forde v. Owens, 158 S.E. 147, 
160 S.C. 168. 


Tenn.—Peterson v. State, 56 S.W. 
834, 104 Tenn. 127. 


Tex.—Clark v. Finley, 54 S.W. 343, 
93 Pex. 171. 


Wash.—State vy. Sharpless, 71 P. 
737, 31 Wash. 191, 96 Am.S.R. 893. 


Wis.—Smith v. Burlington, 109 N. 
W. 79, 129. Wis. 3386; Bingham Vv. 
Milwaukee County, 106 N.W. 1071, 127 
Wis. 3844; State v. Policemen’s Pen- 
sion Fund, 98 N.W. 954, 121 Wis. 44; 
Boyd v. Milwaukee, 66 N.W. 603, 92 
Wis. 456; Land, etc., Co. v. Brown, 
vite heise 482, 738 Wis. 294, 3 L.R.A. 


Wyo.—McGarvey v. Swan, 96 P. 697, 
17 Wyo. 120. 


[a] Classification held properly 
based on population.—(1) Govern- 
ment in general. State v. Burchfield, 
117 So. 488, 218 Ala. 8 [answer to 
certified question conformed to 117 So. 
485, 22 Ala.App. 502]; Kessler v. 
Fritchman, 119 P. 692, 21: Idaho 30; 
Peo. v. Grover, 101 N.E. 216, 258 Ill. 
124, Ann.Cas.1914B 212; Dawson Soap 
Co. v. Chicago, 84 N.E. 920, 234 Til. 
314; Ware v. City of Wichita, 214 P. 
99, 113 Kan. 153; State v. Board of 
Com’rs of Reno County, 158 P. 861, 98 
Kan. 648; State ex rel. Daily Record 
Co. v. Hartmann, 253 S.W. 991, 299 
Mo. 410; Wilson vy. Berdan, 77 A. 97, 
78 N.J.Law 621; Wilson v. Hopson, 
77 A. 97, 78 N.J.Law 621; Common- 
wealth v. Elbert, 91 A. 227, 244 Pa. 
535; Bon Homme County Farm Bu- 
reau v. Board of Com’rs_ of, Bon 
Homme County, 220 N.W. 618, 53 S.D. 
174; Lindsey v. Drane, 285 S.W. 705, 
154 Tenn. 458; Sullivan v. State, 188 
S.W. 1158, 186 Tenn. 194. (2) Form 
State v. Thompson, 
69 So. 461, 193 Ala. 561; State v. Lane, 
§2 So. 31, 181 Ala. 646; Peo. v. Ed- 
mands, 96 N.E. 914, 252 Ill. 108; Bry- 
an v. Voss, 136 S.W. 884, 143 Ky. 422; 
Barnes y. City of Kirksville, 180 S.W. 
545, 266 Mo. 270, Ann.Cas.1917C 1121; 
State v. Ure, 135 N.W. 224, 91- Neb. 
Sls (8) Location of county seat. 
State v. Russell, 237 P. 877, 119 Kan. 
266. (4) Detachment of territory 
from cities. Bull v. Kelley, 112 P. 
133, 83 Kan. 597; Petition of Clinton 
Falls Nursery Co., (Minn.) 236 N.W. 
S'S. 

16. See infra § 353. 


17. Koster v. Coyne, 77 N.E. 983, 
184 N.Y. 494; Matter of New York 
Es, RacCon Oe Ne Y3827. 


18. See cases infra this note. 


[a] Population held unrelated to 
particular acts relating to: (1) Gov- 
ernment in general. State v. Riordan, 
69 A, 494, 75 N.J.Law 16; Burlington 
v. Pennsylvania R. Co., 38 A. 849, 56 
N.J.Eq. 259 [aff 43 A. 700, 58 N.J.Eq. 
547]; State v. Pugh, 1 N.E. 439, 43 
OhioSt. 98; McCarthy v. Com., 2 A. 
423, 110 Pa. 243. (2) Eminent domain. 
Pasadena v. Stimson, 27 P. 604, 91 
Cal. 288; Trustees of New Pulaski 
Cemetery v. Ballentine, 271 S.W. 38, 
151 Tenn. 622. 


19. Cotten v. City of Benton, 174 
S.W. 231, 117 Ark. 190. 
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a particular class results from operation of a general 
The fact that a plan of classifica- 
tion is established by separate acts, each legislating 
with reference to a single class, does not invalidate 
the plan provided the separate acts are each general 
A distinction is made between popula- 
tion of municipal diversions and population per 
square mile as a basis of classification, the latter be- 
ing held to be special or local legislation.?? 


[§ 352] (b) Census as Test. In the absence of con- 
stitutional restrictions, the legislature may base the ° 
population test on an official census, past or fu- 
ture,2* or federal or state,?* and may change from 
one to the other even though a city thereby loses its 
Unless the constitution authorizes 
the enactment of special laws relating to cities over 
a stated population and a particular statute is within 
its terms,?® the legislature cannot unalterably fix the 


law, it is valid.?° 


in nature.*! 


elassification.?® 


membership of a class by making 


20. See case infra this note. 


[a] 
legislature may provide a general 
scheme of consolidation for munici- 
palities desiring consolidation, involv- 
ing the practical disincorporation of 
the smaller in population and the 
annexation of its territory to the 
greatest in an act, providing that a 
consolidated municipality shall be of 
the class to which the greatest in pop- 
ulation belongs at the time of filing 
the petition and be governed by the 
charter provided for cities of that 
elass. Williams v. Board of Trustees 
of City of Bakersfield, 109 P. 482, 157 
Cal. 711. 


21. State v. Joseph, 57 So. 942, 175 
Ala. 579, Ann.Cas.1914D 248. - 


22. In re Plains Tp. Taxpayers, 9 
Pa.Dist. 379. 


23. State v. McLellan, 79 So. 379, 
202 Ala. 41; Martin v. Ivins, 36 A. 
93, 59 N.J.Law 364. 


24. State v. St. Louis County 
Board, 144 N.W. 756, 124 Minn. 126. 


25. State v. St. Louis County 
Board, supra. 


26. Cravens v. State: 122 S.W. 29, 
57 Tex.Cr. 135, 136 Am.S.R. 977. 


27. Central Trust Co. v. Citizens’ 
St. R. Co., 82 F. 1 [app dism 83 F. 529, 
27 C.C.A. 580]; Pavonia Horse R. Co. 
v. Jersey City, 45 N.J.Law 297; State 
v. Schwab, 34 .N.E. 736, 49 OhioSt. 229; 
State v. Covington, 29 OhioSt. 102; 
State v. Swigert, 116 P. 440, 59 Or. 
1382. 


[a] “By the 1920 census of the 
United States” as a test determining 
counties within a class of a stated 
population makes a law based thereon 
special, especially where ‘only one 
county is or ever can be included. 
Marbut v. Hollingshead, 158 S.H. 28, 
172 Ga. 531. 


28. Martin v. Commonwealth, 102 
S.B. 77, 724, 126 Va. 603. 


29. See cases infra this note. 


[a] “By the last preceding census” 
is construed to mean the census pre- 
ceding classification from time to 
time, not preceding the enactment of 
the statute. So construed, the mem- 
bership of the class is subject to 
change, and the law is general and 


valid. McGarvey v. Swan, 96 P. 697, 
17 Wyo. 120. 
{[b] “According to the federal cen- 


sus of 1910 or any subsequent federal 
census” is a proper test of population 


Consolidation of cities.—The’ 


STATUTES 


the census of a 


classification. Ponder v. State, 212 
S.W. 417, 141 Tenn. 481. 


30. Statutes excluding one or more 
localities see supra § 349. 


are U.S.-—Fellows v. Walker, 39 F. 


Ala.—Cobbs v. Home Ins. Co. of 
New York, 91 So. 627, 18 Ala.App. 206 
[cert den 91 So. 922, 207 Ala. 712]. 


Ark.—McLaughlin v. Ford, 273 S.W. 
707, 168 Ark. 1108. 


Colo.—McInerney v. Denver, 29 P. 
516, 17 Colo. 302. 


Fla.—Givens v. Hillsborough Coun- 
ty, 35 So. 88, 46 Fla. 502, 110 Am.S.R. 
104; Ex p. Wells, 21 Fla. 280. i 


TIll.— Peo. v. Onahan, 48 N.E. 1008, 
170 Ill. 449. 


Ind.—Indianapolis v. Navin, 47 N.E, 
oe eel Ind. 139, 51 N.E. 80, 41 L.R.A. 


Iowa—Hckerson v. Des Moines, 115 
N.W. 177, 137 Iowa 452. 


. Kan.—-Parker-Washington Co. 
Kansas City, 85 P. 781, 73 Kan, 722, 


Minn.—State v. St. Louis County 
Dist. Ct., 64 N.W. 190, 61 Minn. 542, 


Mo.—State ex rel. Halsey v. Clay- 
ton, 126 S.W. 506, 226 Mo. 292; State 
v. Speed, 81 S.W. 1260, 183 Mo. 186; 
Ex p. Loving, 77 S.W. 508, 178 Mo, 
194; State v. Faulkner, 75 S.W. 116, 
175 Mo. 546; State v. Mason, 55 S.W. 
636, 155 Mo. 486 [aff 21 S.Ct. 125, 179 
U.S. 328, 45 L.Hd. 214]; State v. Ar- 
nold, 38 S.W. 79, 1386 Mo. 446; Carson 
v. Smith, 34 S.W. 855, 133 Mo. 606; 
Glover v. Meinrath, 34 S.W. 72, 133 
Mo. 292; McMahon vy. Pacific Express 
Co., 34 S.W. 478, 1382 Mo. 641; Dunne 
v., Kansas City Cable R. Co., 82 S.W. 
641, 181 Mo, 1; B. F. Coombs, ete., 
Commission Co. v. Block, 32 S.W. 1139, 
130 Mo. 668. 


Neb.—State v. Malone, 105 N.W. 
893, 74 Neb. 645; State v. Frank, 83 
N.W. 74, 60 Neb. 327 [aff 85 N.W. 956, 
61 Neb. 679]; State v. Stuht, 71 N.W. 
941, 52 Neb. 209. 


N.J.—Van Reipen v.: Jersey City, 
83 A. 740, 58 N.J.Law 262; Govern vy. 
Bumstead, 9 A. 577, 48 N.J.Law 612 
[aff 1 A. 835, 47 N.J.Law 368]; Rut- 
pike v. New Brunswick, 42 N.J.Law 


Vv. 


N.Y.—Admiral Realty Co. v. Ci 
New York, 99 N.E. 241, 206 WY. 410. 
Ann.Cas.1914A 1054; Matter of 
Church, 92 N.Y. 1. 


Ohio.—Marmet v. State, 12 N.H. 463, 


particular year the test of population, eliminating 
the possibility of future changes in classification fol- 
lowing changes in population;?* although a classifi- 
cation based on the census of a particular year has 
been upheld in a case where the statute was regard- 
ed as an initial step in a projected reform, and the 
classification adopted by the legislature in good 
faith.28 The legislature may adopt as a test a census 
based on the latest official records without regard to 
any particular year.?° 


[§ 353] (5) Statutes Applicable to One or a Few 
Localities Only,*° The fact that at the time a stat- 
ute is enacted one municipality only falls within the 
classification fixed thereby will not cause the statute 
to be regarded as special or local if the classifica- 
tion is founded in reason and general in terms;** 
but will, if the classification is arbitrary and illu- 

 sory;*? the test being whether other municipalities 


45 OhioSt. 63; State v. Hudson, 5 N.E. 
225, 44 OhioSt. 137; State v. Toledo, 
23 QOhioCir:Ct= 327. 


Or.—Ladd v. Holmes, 66 P. 714, 40 
Or. 167, 91 Am.S.R. 457. 


Pa.—Commonwealth v. 
154 A. 359, 303 Pa. 163; Kilgore: v. 
Magee, 85 Pa. 401; Wheeler v. Phila- 
delphia, 77 Pa. 338, 32 LLeg.Int. 75. 


Pa hated a Saco Vi /SChrare. covers 


Matthews, 


Wis.—State v. Archibold, 131 N.W. 
895, 146 Wis. 363; Bingham v. Mil- 
waukee County, 106 N.W. 1071, 127 
Wis. 344; State v. Policemen’s Pen- 
Sion Fund, 98 N.W. 954, 121 Wis. 44; 
Verges v. Milwaukee County, 93 N.W. 
44, 116 Wis. 191; Adams v. Beloit, 
ee 869, 105 Wis. 363, 47 L.R.A. 


Wyo.—McGarvey v. Swan, 96 P. 
17 Wyo. 120. ae 


32. U.S.—Central Trust Co. v. Citi- 
zens’ St. R. Co., 82. F.1 [app dism 83 
Fy. 529. 27. CCA. 580]. 


Cal.—Mordecai v. Board of Sup’rs 
of Madera County, 192 P. 40, 183 Cal. 
434; Desmond v. Dunn, 55 Cal. 242. 


Ga.—Marbut vy. Hollingshead 
SH. 28, 178 Ga, 68185 ee RPS 


Ill.— Knopf v. Peo., 57 N.E. 22, 185 
Ill. 20, 76 Am:S.R. 17; Devine vy. Cook 
County, 84 Tll. 590. 


Ind.—Heffelfinger v. Cit of 
Wayne, 149 N.E. 555,196 Ind. 689: 
Rosencranz v. City of Evansville, 143 
N.E. 593, 194 Ind. 499; Owen County 
v. Spangler, 65 N.E. 743, 159 Ind. 575. 


Iowa.—State v. Des Moines, 65 
N.W. 818, 96 Iowa 521 ; 
331,91 i RAS 186 See 


Kan.—State v. Downs, 57 P. 
Kan. 788. ; is (4 


La.—Federal Land Bank of New 
Orleans v. John D. Nix, Jr., Enterpris- 
es, 117 So. 720, 166 La. 566. 


Mich.—Mulloy v. Wayne CG 
Board of Sup’rs, 225 N.W. 61s. 34% 
Mich. 632. : 


N.J.—Pavonia Horse R. Co. v. - 
sey City, 45 N.J.Law 297; Rie: 
Gaddis, 44 N.J.Law 363; Gibbs v. 
Morgan, 39 N.J.Eq. 126. 


For later cases, developments and changes in the law see Annotations, same title and section number 


~ [§§ 351-853 


whee 


§§ 353-354] 


from time to time may be included,** or are perma- 
nently excluded.** Clearly, if the act is a device to 
give what is in substance a local or special law the 
form of a general law, the legislative purpose runs 
counter to the constitutional prohibition.*® Where 
the constitution provides that municipalities shall 
be divided into classes, fixing the number and pro- 
viding for organization by general law within each 
class, the fact that only one city falls within the 
class is immaterial.** The law, of course, is valid 
notwithstanding its local character if the legislature 
in enacting it was executing some express mandatory 
provision of the constitution,®?” or acting under an 
express constitutional authorization.*® In a juris- 
diction where a home rule amendment to the consti- 
tution had been passed prohibiting the making of 
any law relating to the property, affairs, or govern- 
ment of cities which shall be special or local “either 
in its terms or in its effect,” it has been held that an 
act is local where the conditions are so circumscribed 
and narrow that the class subjected thereto is one 
in name and nothing else.°® 


STATUTES 
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[§ 354] (6) Effect of Constitutional Provision Re- 
quiring Uniform System of Government. Under 
constitutional provisions requiring uniform system 
of city, town, or county governments, an act tending 
toward that result is valid,*® while an act that brings 
diversity into the governmental structure is void;** 
but the requirement of uniformity in a county sys- 
tem of government is not violated by legislation ap- 
plicable alike to all counties in the state,*? or to all 
counties within a class to which the subject matter 
of the law is germane,*? even though it becomes ef- 
fective in different counties at different times,** or 
on the happening of a stated contingency,*® or even 
though there is inequality of benefits received by 
residents therein,*® or the act does not apply in pre-~ 
cisely the same manner to every county or township 
in the state.47 Where uniformity in one particular 
throughout the state is impossible under existing 
laws, a lack of uniformity to that extent will not 
invalidate a statute under a constitutional require- 
ment that the system of town and county govern- 
ment shall be “as nearly uniform as practicable,’’#% 


Ohio.—Platt v. Craig, 63 N.E. 594, 
66 OhioSt. 75; Hibbard v. State, 64 
N.E. 109, 65 OhioSt. 574, 58 L.R.A. 
654; Mott v. Hubbard, 53 N.E. 47, 59 
OhioSt. 199; Cincinnati v. Steinkamp, 
43 N.E. 490, 54 OhioSt. 284; Pitts- 
burgh, ete, R. Co. v. Martin, 41 N.E. 
690, 53 OhioSt. 386; State v. Schwab, 
34 N.E. 736, 49 OhioSt. 229; State v. 
Covington, 29 OhioSt. 102. 


Pa.—Commonwealth v. Gumbert, 
100 A. 990,-256 Pa. 531; Blankenburg 
v. Black, 50 A. 198, 200 Pa. 629; Per- 
kins v. Philadelphia, 27 A. 356,156 Pa. 
539, 554; Com. v. Patton, 88 Pa. 258; 
In re Prison Comrs, 9 Kulp 196. 


- Tenn.—Wofford v. Hoaper, 259 S.W. 
549, 149 Tenn. 250. 


Wis.—Waegner v. Milwaukee Coun- 
ty, 88 N.W. 577, 112 Wis. 601; Burn- 
ham v. Milwaukee, 73 N.W. 1018, 98 
Wis. 128. 


33. State v. Jackson County Ct., 
1 S.W. 307, 89 Mo. 237; State v. Stuht, 
71 N.W. 941, 52 Neb. 209, 223; Marmet 
v. State, 12 N.E. 463, 45 OhioSt. 63; 
‘Com. v. Matthews, 154 A. 359, 303 Pa. 
ie Wheeler v. Philadelphia, 77 Pa. 


“Tf, by a consideration of a law 
classifying cities on a basis of popu- 
lation, it be determined that another 
city or other cities may at a future 
time, without the aid of additional 
legislation, enter and become a mem- 
ber or members of this particular 
class, the classification is a general 
one, and so is the law establishing 
it.” State v. Stuht, supra. 


34. Owen County v. Spangler, 65 
N.E. 7438, 159 Ind. 575; Com. v. Gum- 
bert, 100 A. 990, 256 Pa. 531. 


85. Matter of Henneberger, 50 N.E. 
61, 155 N.Y. 420, 42 L.R.A. 132. 


[a] Population between twenty- 
three thousand one hundred and fifty 
and twenty-three thousand two hun- 
dred and fifty as a statutory classifi- 
cation for counties, obviously is in- 
tended to apply to a single county, 
and never to apply to. any other, and 
a statute that adopts it is special and 
Void. Reynolds v. Collier, 85 So. 465, 
204 Ala. 38. 


36. City of Louisville v. Common- 
wealth, 121 411, 134 Ky. 488; 
Kirch v. Louisville, 101 S.W. 373, 125 
Ky. 391, 30 Ky.L. 1356; Hager v. Gast, 
84 S.W. 556, 119 Ky. 502, 27 Ky.L. 
429; Woolley v. Louisville, 71 S.W. 
893, 114 Ky. 556, 24 Ky.L. 1357; Lou- 


isville School Bd. v. Superintendent 
of Public Instruction, 43 S.W. 718, 102 
Ky. 394, 19 Ky.L. 1350. 


Classification generally under man- 
datory constitutional provisions see 
supra § 350. 


37. State ex rel, Monahan vy. Wal- 
ton, 69 Mo. 555. 


38. Clements v. Bostwick, 124 S.EH. 
719, 158 Ga. 906. : 


39. In re Elm St. in New York 
City, 158 N.H. 24, 246 N.Y. 72, 78. 


“Roughly speaking, however, the 
principle of division, considered mere- 
ly for the purpose of a working ap- 
proximation, may be stated to be 
this: If the class in its formation is 
so unnatural and wayward that only 
by the rarest coincidence can the 
range of its extension include more 
than one locality, and at best but two 
or three, the act so hedged and cir- 
cumscribed is local in effect. If the 
same limits are apparent upon the 
face of the act, unaided by extrinsic 
evidence, or are so notorious or obvi- 
ous as to be the subject of judicial 
notice, it is also local in its terms.” 
In re Elm St. in New York City, su- 
pra. 

[a] Street widening award in fa- 
vor of the American Express Com- 
pany against New York City was un- 
claimed by the express company for 
twenty-one years when under the 
statute it was conclusiveuly presum- 
ed to have been paid. Payment then 
was refused by the city, and a suit to 
recover was unsuccessful. The legis- 
Jature then passed an act, general in 
form, exempting from the statute of 
limitations any case which in effect 
stood on all fours with the express 
company case. In terms, the act eX; 
empted awards for opening, widening 
and extending a street which had been 
barred by the statute of limitations, 
in which a judgment, declaring it 
barred, has been made by the court 
“within one year last past.” Such act 
is held to be local in effect and void. 
In re Elm St. in New York City, 1538 
N.E. 24, 246 N.Y. 72. 


49. State v. Kersten, 95 N.W. 120, 
118 Wis. 287. 


41. Schweiss v. Storey County 
First Judicial Dist. Ct., 45 P. 289, 
23 Nev. 226, 34 L.R.A. 602. 


[a] Power to restore river banks. 
—Statute authorizing county with 
city of third class to restore river 


banks, and permitting such city to as- 
sume liability for county’s act, is vio- 
lative of constitution providing for 
uniform system of county govern- 
ment. Hjelming v. La Crosse County, 
206 N.W. 885, 188 Wis. 581. 


[b] Authority to prohibit disturb- 
ances.—A law giving supervisors of 
counties having a population of 250,- 
000 or more authority to prohibit enu- 
merated disturbances, nuisances, ete., | 
is violative of constitution prohibiting 
nonuniform county government, in 
that it withholds similar authority 
from counties having a less popula- 
tion, where not impracticable to grant 
it to them. Kroeplin v. Milwaukee 
County, 190 N.W. 454, 180 Wis. 424. 


42, See cases infra this note. 


[a] Laws applicable to all coun- 
ties.—(1) Authorizing counties to 
purchase at tax sales. In re Dancy 
Drainage Dist., 225 N.W. 873, 199 Wis. 
85; State v. Diehl, 223 N.W. 852,°198 
Wis. 326. (2) Authorizing town 
boards to make unincorporated vil- 
lages taxing districts. Paul v. Town 
of Greenfield, (Wis.) 232 N.W. 770. 


43. ._Tulare County v. May, 50 P. 
Ail SO leva Oo. 


[al Counties containing cities of 
the first class.—A law providing for 
the establishment of homes for de- 
linguent children by counties con- 
taining cities of the first and second 
class and for the payment by the 
cities of a reasonable sum for the 
maintenance of such children sent 
therefrom, is not in violation of the 
constitution providing that the legis- 
lature shall establish a uniform sys- 
tem of county government. Salt Lake 
County v. Salt Lake City, 134 P. 560, 
42 Utah 548. 


44, EFreman v. Marshall, 69 P. 986, 
137 Cal. 159; Foucht y. Hirni, 208 P. 
362, 57 Cal.App. 685. 


45. See case infra this note. 


[a] Special counsel.—Law author- 
izing special counsel, where district 
attorney is disqualified, does not vio- 
late constitution, requiring uniform- 
ity in county governments (Pol. Code 
§ 472; Const. art 11 § 4). Sloane v. 
Hammond, 254 P. 648, 81 Cal.App. 590. 


46. Paul v. Town of Greenfield, 
(Wis.) 232 N.W. 770. 


47. Peo. ex- rel. Booth v. Opel, 91 
N.E. 458, 244 Til. 317. 


48. State v. Buer, 182 N.W. 855, 
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a broad discretion being vested in the legislature in 
determining whether the system of government un- 
der the particular statute is as nearly uniform as 
practicable.*9 Whether a provision making the 
adoption of the act by the voters a condition preced- 
ent to its going into effect in any city or county in- 
validates the act depends on the nature of the act 
and its effect upon the city or county*scheme of goy- 
ernment. If the act tends to remove existing differ- 
ences and to subject the affairs of the county to the 
operation of a general law, the act is valid notwith- 
standing the local option provisions;®°° but if the 
act including the local option provision tends toward 
diversity of systems, it is void.5! Statutes which 
deal with counties and municipalities as state agen- 
cies for state purposes are not within the meaning 
or operation of constitutional prohibitions against 
special or local laws regulating the affairs of coun- 
ties, cities or other municipal divisions.°? 


[§ 355] (7) Cities Having Special Charters. In 
some jurisdictions it has been held that cities creat- 
ed by special charters before the constitution went 
into effect constitute a reasonable class for regula- 
tory legislation,®* especially where the constitution- 
al provision limiting the establishment of munici- 
pal corporations under general laws to a fixed num- 
ber of classes is construed to exclude cities or towns 


174 Wis. 120; State v. Archibold, 131 
N.W. 895, 146 Wis. 363. 


STATUTES 


operating. under special charters are 
ex necessitate a proper constitutional 


organized under special charters;®* and the faet. 


that districts organized under special laws are in- 
cluded in a class based on population is held not to 
render the act repugnant to a prohibition against 
amending, extending, or modifying existing special 
laws.°> In other jurisdictions, a classification based 
on special charter cities has been declared un- 
sound.®® In jurisdictions where special charter cities 
are held to constitute a reasonable basis for classi- 
fication, there still must be conformity to other con- 
stitutional requirements designed to preserve unl- 
formity within the class,®7 and a reasonable relation 
between the class and the subject and purpose of the 
act.®8 : 


[§ 356] (8) Cities Which Have Adopted Commis- 
gion Form of Government. Cities which have adopt- 
ed a commission form of government, regarded as a 
class, form a reasonable basis for laws relating to 
the form of government,®® but not necessarily for 
laws relating to governmental powers.®°° Therefore 
a law limiting the governing powers of municipali- 
ties which have adopted the commission form of gov- 
ernment, and not extending the limitation to other 
municipalities to which it is equally applicable, is 
special and violates the constitutional provision 
against special laws regulating the internal affairs 
of municipalities.** 


Peo. ex rel. Thorp _v. President, etc., 
of Town of Normal, supra. 


[8§ 954-956 


49. State v. Archibold, supra. 


sano. Coleuyvs Dorr, 01 PP. Tore, 30 
Kan. 251, 22 L.R.A.N.S. 534. 


fo] Reorganization of chosen free- 
holders.—An act providing therefor, 
eoutaining local option provision, 
which tends to remove existing dif- 
ferences in the county system, is val- 
id. Lohan vy. Thompson, 95 A. 447, 88 
N.J.Law 40. 


51. Lodoen v. City of Warren, 178 
N.W. 741, 146 Minn. 181; Owen v. 
Baer, 55 S.W. 644, 154 Mo. 434. 


[a] County engineers are a part of 
~the county government, so that where 
the constitution requires uniformity 
in county governments, an act relat- 
ing only to county engineers, if its 
adoption is made optional with the 
counties, would violate the constitu- 
tional requirement. Coulter v. Pool, 
201° Bs 1202187 Cal. 181. 


[b] Changing boundaries to se- 
cure equality of representation cannot 
be submitted to vote of people of a 
county where the duty is laid upon 
the legislature to provide a uniform 
system of.county government. Har- 
nett v. Sacramento County, 235 P. 445, 
195 Cal. 676. 


52. Schulte vy. Fitch, 202 N.W. 719, 
162 Minn. 184. . 


53. Ulbrecht v. Keokuk, 97 N.W. 


1082, 124 Iowa 1; State v. King, 37 
Iowa 462; Haskell v. Burlington, 30 
Iowa 232; Christianson v. Tracy, 116 


N.W. 925, 104 Minn. 533; Hunter v. 
Tracy, 116 N.W. 922, 104 Minn. 378; 
Beck v. St. Paul, 92 N.W. 3828, 87 
Minn. 381; Schintgen v. La Crosse, 
94 N.W. 84, 87, 117 Wis. 158; Apple- 
ton Water Works Co. v. Appleton, 93 
N.W. 262, 116 Wis. 863; Adams v. Be- 
Joit, 81 N.W. 869, 105 Wis. 3863, 47 L. 
R.A. 441; Johnson v. Milwaukee, 60 
N.W. 270, 88 Wis. 388; Edwards v. 
City of Cheyenne, 114 P. 677, 122 P. 
900, 19 Wyo. 110. 


“Tt has already been held that cities 


class, and subject to legislation as 
such. The question of classification 
is therefore no longer open. The law 
applies to the entire class, and the 
fact that all the cities in the class 
may not be in a situation to make use 
of its provisions does not make it spe- 
cial or private.” Schintgen v. La 
Crosse, supra. 


[a] Granting power to special 
charter cities to avail themselves of 
annexation provisions in general law 
without first adopting the general 
charter law is valid. Zweifel v. City 
oS Milwaukee, 201 N.W. 385, 185 Wis. 


54. McGarvey v. Swan, 96 P. 697, 
17 Wyo, 120. 


55. State v. Minor, 81 N.W. 912, 
79 Minn. 207 [overr State v. Johnson, 
80 N.W. 620, 77 Minn. 453]. 


56. Peo. ex rel. Thorp v. President, 
etc., of Town of Normal, 48 N.E. 901, 
902, 170 Ill. 468; Grey v. Union, 51 A. 
482, 67 N.J.Law 363; Fitzgerald v. New 
Brunswick, 1 A. 496, 47 N.J.Law 479, 
54 Am.S.R. 182; Upper Merion Tp. v. 
poucunh of Bridgeport, 149 A. 490, 299 

Qe A 


“The provisions of special charters 
are as diverse as the opinions and 
wishes of those who procured them, 
and this act does not even require or 
pie rely ae uniformity among the 
cities, towns, or villages which are 
attempted to be specially legislated 
for, but the provisions of the spe- 
cial charters, however different they 
may be, are to become parts of the 
new charters attempted to be created. 
If the legislature may do that as to 
the subject of licenses or the sale of 
liquor, there is no provision of any 
special charter which it may not au- 
thorize to be retained under the gen- 
eral law, and thus perpetuate the 
dissimilarity in charter of organiza- 
tion and powers in municipalities of 
the same class or grade, which this 
court has said could not be done.” 


57. See case infra this note. 


[a] Special charter cities.—Where 
the constitution prescribes amend- 
ment by electors to be provided for 
by general law, and further grants 
authority to a city ‘to frame, adopt 
and amend its charter,” the constitu- 
tional “amendment by electors” has 
reference solely to charters framed 
and adopted “under such general law,” 
so that where a method of amendment 
by electors is provided by general 
law for cities to be thereafter organ- 
ized theréunder and for cities already 
organized under special charter which 
shall have revised their charters to 
make them conform to general law, a 
subsequent law .authorizing electors 
to amend a special charter without a 
precedent revision, would result in di- 
versity rather than uniformity and is 
void. Gallup v. City of Saginaw, 135 
N.W. 1060, 170 Mich. 195; Attorney 
General v. Common Council of De- 
troit, 133 N.W. 1090, 168 Mich. 249; 
Attorney General vy. Common Council 
of Detroit, 129 N.W. 879, 164 Mich. 


v0. 


58. Upper Merion Tp. v. Borough 
oy nee 149° A. 490" 299 “Pa, 
if 


[a] Special charter boroughs can- 
not be made the basis of classification 
in an act granting them powers to 
annex territory where boroughs thus 
formed are not possessed of condi- 
tions in common which so distin- 
guish them from other boroughs as 
to warrant separate classification for 
purposes of legislation. Upper Meri- 
on Tp. v. Borough of Bridgeport, 149 
A. 490, 299 Pa. 297. 


59. See case infra note 61. 
60. See case infra note 61. 


61. Delaware River Transp. Co. v. 
City of Trenton, 90 A. 731, 86 N.J. 
Law 48 [aff 91 A. 1068, 86 N.J.Law 
680, and 91 A. 1071, 86 N.J.Law 702]. 
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§§ 357-358] 


[§ 357] (9) Laws Establishing or Removing Coun- 
ty Seats.°? In making provisions for establish- 


ment and removal of county seats, counties may be - 


classified according to their several needs without 
violating the constitutional requirements of uni- 
formity, or the prohibition against special or local 
laws for such purpose,®? and the classification if 
made on a reasonable basis is valid,®* even though 
it is restricted in its application to particular lo- 
ealities only within the county;°® void if arbitrary, 
without reasonable relation to existing conditions and 
the purpose of the act.°® An act authorizing remov- 
al of county seat which is restricted in its applica- 
tion to counties having courthouses of a certain 
age is general,®‘ unless the restriction is itself limit- 
ed to counties having courthouses of the required 
age at the time the act was passed.°* The fact that 
the act, although general in form, and purporting to 
be a general law regulating the relocation of county 
seats, was by known existing circumstances restrict- 
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county, renders it a special law.*® It has been held, 
however, under a constitutional prohibition against 
special or local laws for the benefit of individuals or 
corporations in cases which are or can be provided 
for by a general law, that a law authorizing the peo- 
ple of a particular county to vote on the question of 
removing their county seat is not a special or local 
law, but that it affects the whole county.’° 


[§ 358] 9. Public Matters?1—a. Public Funds and 
Property. The general rules hereinbefore dis- 
cussed’? have been applied to statutes affecting pub- 
lie funds or property,’? laws general in nature being 
valid if meeting the constitutional requirement of 
uniformity,’* otherwise not;7> special laws being 
held valid in the absence of constitutional prohibi- 
tion,’® or where the constitution authorizes or neces- 
sitates the making of the law.’7 Where the consti- 
tution requires a general law or prohibits a special 
law, a special law within the terms of the constitu- 
tional provision is void;7® valid, if not within its 


~W. 800, 87 Minn. 264; 


ed to the relocation of the county 


62. Establishment and removal of 
county seats generally see Counties 
§§ 56-64, 66-90. 


Population as basis of classification 
see supra § 351. 


63. See cases infra this section. 


64. Ex p. Owens, 42 So. 676, 148 
Ala. 402, 121 Am.S.R. 67, 8 L.R.A.N.S. 
888; Codlin v. Kohlhousen, 58 P. 499, 
9 N.M. 565 [app dism 21 S.Ct. 584, 181 
U.S. 151, 45 L.Ed. 793]; Miller v. Nor- 
ton, 132 N.W. 1080, 22 N.D. 196. 


65. Gray vi Taylor, 33 S.Ct. 199, 
Ae Use Dis dado 4036 Patt 113s Pe; 
588, 15 N.M. 742 and aff Territory v. 
Board of Com’rs of Lincoln County, 


/T£7-P. 1127, 16 N.M. 467]. 


66. Adams v. Smith, 50 N.W. 720, 
6 Dak. 94; Nichols v. Walter, 33 N. 
Edmonds _ vy. 
Herbrandson, 50 N.W. 970, 2 N.D. 270, 
14 L.R.A. 725. 


67. Collier vy. Cassady, 57 So. 617, 
63 Fla. 390. 

68. State v. Kelso, 139 N.W. 226, 
92 Neb. 628. 

69. Mode v. Beasley, 42 N.E. 727, 
143 Ind. 306. 

70. Clarke v. Jack, 60 Ala. 271. 

71. Cross references: 
Authorizing construction of: 


Courthouses and bonds therefor see 
infra § 365. 


Schoolhouses and bonds therefor 
see infra § 363. 
Care of poor and delinquent see in- 
fra § 362. 
Requiring issue of bonds in aid of 
state university see infra § 363. 
Sale of bonds: 


And regulating ‘expenditure of 
funds for construction of high- 
ways see infra § 360. 


For purchase of power and tele- 
phone line see infra § 360. 


72. See supra §§ 307-326. 
73. See cases infra this section. 


74. Ga.—wWilson vy. City Council of 
Augusta, 141 S.E. 412, 165 Ga. 520. 


Idaho.—Jones v. Power County, 150 
P. 35, 27 Idaho 656. 


Kan.— State vy. Davis, 221 P. 895, 
115 Kan. 10; State v. Davis, 213 P. 
171, 113 Kan. 4. : 


N.D.—State v. Taylor, 156 N.W. 


seat of a single | terms.*® 


561, 33 N.D. 76, L.R.A.1918B 156, Ann. 
Cas.1918A 583. 


Ohio.—Assur v. City of Cincinnati, 
102 N.E. 702, 88 OhioSt. 181; Green 
yA ere 175 N.E. 226, 37 OhioApp. 


75. Brown v, State, 170 N.H. 597, 
34 OhioApp. 201 [aff 166 N.E. 214, 120 
OhioSt. 297]. ; 


76. See cases infra this note. 


[a] Bonds and other indebtedness. 
—Special laws held valid: (1) Au- 
thorizing particular city to issue 
bonds to refund outstanding indebt- 
edness. Sullivan v. City Council of 
Charleston, 130 S.E. 872, 1338 S.C. 156. 
(2) Authorizing particular cities to 
issue bonds at discount. Kornegay 
v. City of Goldsboro, 105 S.BH. 187, 180 
N.C. 441. (3) Authorizing payment 
of private claim against county, 
founded in equity. Peo. y. Erie Coun- 
ty, Sheld. (N.Y.) 517. 


[b] Public parks and playgrounds. 
—Special law authorizing park com- 
missioners of any public park border- 
ing on public waters to enlarge the 
same, applying to one park, only, is 
held valid. Commissioners of Lin- 
coln Park y. Pahrney, 95 N.E. 194, 
250 Ill. 256. 


[ec] Other public property.—Spe- 
cial laws held valid: (1) Authoriz- 
ing establishment of forest preserve 
districts within counties. Perkins v. 
Board of Com’rs of Cook County, 111 
N.E. 580, 271 Tll: 449, Ann.Cas.1917A 
27. (2) Granting city power of emi- 
nent domain to acquire property for 
burial purposes. Town of Pulaski v. 
a deeehiahe 284- S.W. 370, 153 ‘Tenn. 
393. 


77. See cases infra this note. 


[a] Bonds and other indebtedness. 
—Special laws held valid: (1) Grant- 
ing and limiting power of particular 
city to borrow money and _ issue 
bonds. Wiggin v. Lewiston, 69 P. 
286, 8 Idaho 527. (2) Making it un- 
lawful for city to borrow money or 
incur debts except for capital outlay. 
Kraus vy. City of Philadelphia, 109 A. 
226, 265 Pa. 425. (8) Providing for 
publication of annual appropriation 
bill by particular county under con- 
stitutional grant to such county of 
authority to manage its own affairs 
by special board of commissioners. 
Peo. v. Day, 115 N.E. 732, 277 Ill. 543. 
(4) Regulating method of increasing 
indebtedness of particular county, 
which had been authorized by a con- 


Legislation applicable to a class is held 


stitutional amendment local in char- 
acter. In re Opinion of the Justices, 
113 So. 584, 216 Alia. 469. (5) Author- 
izing particular city to fund its float- 
ing debt. New Orleans Tax Payers’ 
see v. New Orleans, 33 La.Ann. 
oO . 


[b] Public buildings.—-Special law 
authorizing building of public library 
by particular city, is held valid. 
Common Council of City of Detroit 
Cee 168 N.W. 465, 202 Mich. 


[ce] Public parks and playgrounds. 
—Creating wild life refuge in partic- 
ular locality, refuge being held a 
“park” within meaning of constitu- 
tional provision authorizing it. State 
bet ade 228 N.W. 140, 200 Wis. 


[dad] Other public property.—Spe- 
cial law establishing particular levee 
district, is held valid. Fisher v. 
Steele, 1 So. 882, 39 La.Ann. 447. 


78. See cases infra this note; also 
cases infra note 81. 


[a] Public funds.—Special law 
changing control of town moneys 
from town officers to county boards 
contrary to general law, is within re- 
quirement of uniformity in town and 
county governments and void. Mc- 
Rae v. Hogan, 39 Wis. 529. 


[b] Bonds and other indebtedness. 
—Special laws held void: (1) Au- 
thorizing towns to issue bonds for 
additional parks, within constitution- 
al prohibition against special laws 
regulating town affairs. West Chi- 
cago Park Comrs. v. Chicago, 74 N.E. 
771, 216 Ill. 54; Ewing v. West Chi- 
cago Park Comrs., 74 N.E. 400, 215 
Ill. 357; Pettibone v. West Chicago 
Park Comrs., 74 N.E. 387, 215 Ill. 304. 
(2) Restricting power of supervisors 
to deal with claims against county 
contrary to general law, within re- 
quirement of uniformity in town and 
county governments. State v. Dous- 
man, 28 Wis. 541. (38) Raising debt 
limit of particular city, within con- 
stitutiona! prohibition against special 
laws where general law can apply. 
Kuhn v. Thompson, 134 N.W. 722, 168 
Mich. 511. 


79. See cases infra this note. 


[a] Public funds.—Special laws 
held valid: (1) Liens in favor of 
state, not within prohibition against 
special laws authorizing creation, ex- 
tension or impairing of liens. In re 
Appropriations to Charitable Institu- 
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general where classification is made on a reasonable 
basis;8° and special where the classification is ar- 
bitrary,’* a classification based on population being 


tions, 24 Pa.Dist. 59. (2) Making an 
appropriation out of the state’s gen- 
eral funds for an irrigation project 
and reclamation of, lands, not within 
eonstitutional prohibition against spe- 
cial or local laws, ‘for assessment 
and collection of taxes.’ McMahan 
v. Olcott, 133 P..836, 65 Or. 537. 


[b] Bonds and other indebtedness. 
—Special laws held valid: (1) Au- 
thorizing bonds to redeem outstand- 
ing bonds specifically allowed by con- 
stitution, not within other constitu- 
tional provision limiting county in- 
debtedness. Hotchkiss v. Marion, 29 
P. 821, 12 Mont. 218. (2) Authoriz- 
ing particular city to issue bonds to 
redeem outstanding bonds, not with- 
in constitutional prohibition against 
special law where provision can be 
made by general law. Buist sv; 
Charleston, 57 S.E. 862, 77 S.C. 260. 


[ce] Public property.—Special laws 
held valid: (1) Abolishing particular 
county and disposing of its property. 
State v. Graham, 270 P. 897, 33 N.M. 
504. (2) Establishment of forest pre- 
serve districts within counties. Peo. 
v. Rinaker, 96 N.B. 897, 252 Ill. 266. 
(3) Providing for capital park com- 
mission to condemn land in the capi- 
tal for park purposes, not within con- 
-stitutional prohibition against special 
laws relating to affairs of counties 
and cities. Commonwealth y. Matter, 
101 A. 649, 257 Pa. 322. 


80. See cases infra this note. 
[a] Public funds.—Laws held gen- 
eral: (1) Regulating the deposit of 


-public moneys. State v. Romero, 175 
P. 771, 24 N.M. 649. (2) Requiring 
all county taxes to be paid into one 
fund and there remain until distribu- 


tion. State v. Swanson, 107 N.H. 275, 
182 Ind. 582. (3) Making appropria- 
tions. State v. Clausen, 138 P. 653, 
78 Wash. 103. (4) Appropriating ex- 
cise money to local government 


‘where collected. Peo. v. Murray, 44 
N.E. 146, 149 N.Y. 867, 32'’L.R.A. 344 
[aff 388 N.Y.S. 909, 4.App.Div. 185]. 
(5) Requiring existence of fund be- 
fore drawing warrant against it, in 
villages where per capita tax is over 
one hundred dollars. Giffin y. Village 
of Hibbing, 227 N.W. 41, 178 Minn. 
337. (6) Relating to indebtedness of 
consolidated city. Moore v. City of 
'Pittsbergh, 98 A. 1037, 254 Pa. 185. 


[b] Bonds and other indebtedness. 
—Laws held general, for: (1) Armo- 
ry. State. y. Rogers, 100 N.W. 659, 
93 Minn. 55. (2) Bond issue, gener- 
ally. Roe v. City of Duluth, 189 N. 
W. 429, 1538 Minn. 68. (8) Claims 
against government. Bickerdike v. 
State, 78 P. 270, 144 Cal. 681; Guthrie 
Va elerritorys, sl Ph 90,11 Okie 88 oi 
L.R.A. 841; Betz v. Philadelphia, 4 
Pa.Co. 481, 21 Wkly.N.C. 155. (4) 
Funding indebtedness. Los Angeles 
v. Teed, 44 P. 580, 112 Cal. 319;, Cal- 
ifornia University v. Bernard, 57 Cal. 
612; Jones v. Power County, 150 P. 35, 
27 Idaho 656; Thorpe Bros. v. Itasca 
County, 213 N.W. 914, 171 Minn. 312; 
Kaiser v. Campbell, 96 N.W. 916, 90 
Minn. 375. (5) Hospital. Kempien y. 
Board of Com’rs of Ramsey County, 
199 N.W. 442, 160 Minn. 69. (6) In- 
erease of indebtedness. Weber y. City 
of Helena, (Mont.) 297 P. 455. (7) 
Parks. Peo. v. Clark, 129 N.B. 583, 296 
Ill. 46; Kucera v. West Chicago Park 
Comers; WON E9125 220 oT. ysis 
Johnson vy. Board of Park Com’rs of 
It. Wayne, (Ind.) 174 N.E. 91; Moly- 
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neaux v. City of Minneapolis, 131 N. 
W. 1015,.115 Minn. 188. (8) Payment 
of indebtedness. Carlstadt Nat. Bank 
v. Borough of Hasbrouck Heights, 
84 A. 1069, 88 N.J.Law 383. 


[ce] Public buildings.—Laws held 
general: (1) Authorizing cities and 
counties to erect joint county and mu- 
nicipal buildings. Stratton vy. Alle- 
gheny County, 91 A. 894, 245 Pa. 519. 
(2) Authorizing cities and counties 


to erect joint public buildings where, 
Stratton v.' 


county seat is in city. 
Allegheny County, supra. (3) Au- 
thorizing cities to provide for all pub- 
lic work within its limits, support- 
ing city ordinance requiring stone 


used in municipal work to be pre- 
pared in city. Taylor v. Philadel- 
phia, 26 Pa.Dist. 979. (4) Relating 


to construction of memorials by coun- 
ties and cities. Boberg v. Harlem, 
142 N.E. 705, 194 Ind. 310. 


[d] Public parks and playgrounds. 
—Laws held general: (1) Authoriz- 
ing a city on or near the ocean to lay 
out public parks along the ocean 
front. Fishblatt v. Atlantic City, 73 
A. 125, 78 N.J.Law 134 [aff 78 A. 217, 
80 N.J.Law - 269]. (2) Authorizing 
location of parks along the ocean 
fronts in cities notwithstanding ex- 
emption of board walks theretofore 
constructed. Crossan v. Ventnor 
City, 78 Ai 125) 80-N. J. Law (sit. ~(3) 
Authorizing improvements to protect 
beach by cities bordering on Atlantic 
Ocean, Donnelly v. Borough of 
Longport, 95 A. 740, 88 N.J.Law 68. 
(4) Authorizing cities over four hun- 
dred thousand to own and maintain 
zoological parks. State ex rel. Zoo- 
logical Board of Control v. City of 
St. Louis, 1 S.W.(2d) 1021, 318' Mo. 
910. (5) Empowering cities and 
towns to acquire playgrounds. Wil- 
son v. City Council of Augusta, 141 
S.B, 412, 165 Ga. 520. (6) Conferring 
on state commission on conservation 
and development only power to 
condemn land for public parks. Rud- 
acille -v. State Commission on Con- 
servation and Development, ete., 
(Va.) 156 S.E. 829. (7) Authorizing 
park commissioners to take parts of 
streets leading into parks. West 
Chicago Park Comrs. v. McMullen, 
2b) N.M. 676, 234-011)..° 170, (10 “LRA. 
215. (8) Regulating use of all play- 
grounds, independent of their acreage. 
Strock v. City of East Orange, 77 A. 
1051, 80 N.J.Law 619 [aff 81 A. 826, 
82 N.J.Law 543]. (9) Providing for 
park police pension fund. Board of 
Trustees of Police Pension Fund of 
Commissioners of Lincoln Park vy. 
Commissioners of Lincoln Park, 118 
N.B. 746, 282 Ill. 348. 


[e] Other public property.—Law 
held general transferring property of 
state agricultural society to state. 
Berman vy. Minnesota State Agricul- 
tural Soc., 100 N.W. 7382, 98 Minn, 125. 


81. See cases infra this note. 


[a] Public funds.—Laws held spe- 
cial: (1) Appropriating for construc- 
tion of armory in particular city. 
Terry v. King County, 86 P. 210, 43 
Wash. 61. (2) Regulating method of 
expending money by cities of second 
class. Halsey v. Nowrey, 59 A. 449, 
71 N.J.Law 481. (3) BExempting 
counties having commission form of 
government. Felts y. Linton, 289 S. 
W. 312, 217 Ky. 305. 


{b] Bonds and other indebtedness. 
—Laws held special: (1) Authorizing 


[§§ 358-859 


proper where germane to the subject matter of the 
statute;82 otherwise not.** 
[§ 359] b. Public Health.** The general rules here- 


particular town to issue, bonds. 
Powell v. Town of Providence, 53 So. 
429,127 La. 66. (2) Validating bonds 
of particular county. Caldwell v. 
Crosser, (Tex.Civ.App.) 20 S.W.(2d) 
822. (8) Authorizing bonds for re- 
pairs to a city hospital. Cincinnati v. 
Cincinnati Hospital, 64 N.E. 420, 66 
OhioSt. 440. (4) Authorizing coun- 
ties to raise money for agricultural 
experiment stations. Wasson _ V. 
Wayne County, 32 N.E. 472, 49 Ohio 
St. 622, 17 L.R.A. 795. 
ing particular city to refund bonded 
indebtedness. Montgomery v. Reese, 
43 So. 116, 149 Ala. 188. (6) Author- 
izing particular city to issue bonds to 
take up outstanding indebtedness of 
its defunct predecessor. City Bank & 
Trust Co. y. State, 55 So. 511, 172 Ala. 
197. (7) Authorizing city of certain 
class to borrow money to pay defi- 
ciencies in certain funds. Simpkin- 
son y. Cincinnati Bd. of Public Works, 
9 Ohio Dee. (Reprint) 453, 13 Cine.L. 


Bul. 614. (8) Directing county war- 
rant for relief of individual. Wil- 
liams v. Bidleman, 7 Nev. 68. (9) 


Authorizing payment by counties of 
a certain class of certificates of in- 
debtedness. Board of Chosen Free- 
holders v. Buck, 16 A. 698, 51 N.J.Law 
155. (10) Authorizing certain class 
of cities to issue bonds to fund their 
floating debt. Anderson v. Trenton, 
42 N.J.Law 486. (11) Providing for 
payment of indebtedness of special 
charter cities which have been dis- 
solved in a particular way. Pepin 
Tp. v. Sage, 129 F., 657, 64, €.C, A] 169. 


{c] Public buildings.—Laws held 
special: (1) Authorizing particular 
county to acquire a site and erect 
county buildings thereon in accord- 
ance with a scheme not in operation 
elsewhere in the _ state. State. iv. 
Brown, 54 N.E. 525, 60 OhioSt. 462. 
(2) Authorizing construction of me- 
morial or victory halls in counties 
having city of eertain population, ap- 
plicable to single county. Heffelfinger 
v. City of Ft. Wayne, 149 N.E. 555, 196 
Ind. 689. (3) Creating auditorium 
commission in cities of first class not 
operating under home rule charter. 
Marwin v. Board of Auditorium 
Com’rs, 168 N.W. 17, 140 Minn. 346. 


[d] Public parks and playgrounds. 
—Laws held special: (1) Authoriz- 
ing counties having assessed valua- 
tion within certain prescribed limits 
to acquire land for establishing bath- 
ing beach. Driscoll v. Board of 
Com’rs of Ramsey County, 201 N.W. 
945, 161 Minn. 494. (2) Providing 
for control over parks in class of 
cities applicable to one city only. 
Philadelphia v. Spangler,’ 9 Pa.Dist. 
&Co. 577. 
tain playgrounds, classification being 
based on acreage. Strock v. City of 
are Orange, 72 A.i 34,71. NJ skaww: 


82. Mathews v. Chicago, 174 N.E. 
35, 342 Il], 120; Sambor .v. Hadley, 140 
A. 347, 291 Pa. 395 [foll Turner Const. 
Co. v. Mackey, 140 A. 3538, 291 Pa. 
412, and Plumly v. Hadley, 140 A. 353, 
291 Pa, 411]. 


83. Thomas v. St. Cloud, 97 N.W. 
125, 90 Minn.. 477. 


84. Cross references: 
Power to legislate generally see 
Health § 6. ‘ ' 


Sewers and drains as public works 
see infra § 360. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


(5) Authoriz- © 


(3) Regulating use of cer-.- 
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e 


inbefore disctissed’® have been applied to statutes 
Special laws are 
held valid in the absence of constitutional prohibi- 
tion,®? or where the constitution authorizes or ne- 


relating to the public health.’¢ 


cessitates the making of the law.88 


stitution requires a general law or prohibits a spe- 
cial law, a special law within the terms of the con- 
stitutional provision is void;*® valid, if not within 
its terms.®® Legislation applicable to a class is held 
general where classification is made on a reasonable 
basis ;°1 and special where the classification is arbi- 


See supra §§ 307-326. 


. 85. 
86. See cases infra this section. 
87. See case infra note 90. 
88. See case infra this note. 
_[a] Sewers and drains.—Laws re- 
quiring landowners to clean out 
streams, are held valid. Pierce % 


Marion County Lumber Co., 94 S.E. 
S65," 108 SiGs2387., . 


89. See cases infra note 92. 
90. See case infra this note. 
[a] Flood abatement.—An act to 


Secure protection from floods in a 
particular river does not violate con- 
stitutional prohibition of local laws 
for draining lowlands, as the object 
of the act is to preserve the public 
health, and the drainage of lowlands 
is incidental. Flood Abatement Com- 
mission of Olean v. Merritt, 158 N.Y.S. 
289, 94 Misc. 388. 


-91. See cases infra this note. 


‘[a] Public health generally.—Gen- 
eral health laws which establish “mu- 
nicipal health districts” and ‘‘general 
health districts,’ comprising respec- 
tively .cities of a certain size and 
counties and towns outside of such 
cities, and provide a different body 


of regulations for the two kinds of 


districts, is based on a reasonable 
classification. State v. Zangerle, 134 
N.E. 686, 103 OhioSt. 566. 


[b] Vaccination.—Laws held gen- 
eral which are applicable ‘to school 
children. French v, Davidson, 77 P. 
6638, 143 Cal. 658; Stull v. Reber, 64 
AAO OT 5. Panel 56: 


{c] Hospitals.—Laws held genéral 
which prescribe qualifications for su- 
perintendents of state insane hospi- 
tals. Peo. v. King, 60 P. 35, 127 Cal. 
570. 


[d] Water supply.—Laws held 
general: (1) Prohibiting pollution of 
water courses and operative through- 
out the state. State v. Hincy, 58 So. 
411, 130 La, 620. (2) Prohibiting pol- 
lution of streams above point where 
towns take supply'for domestic use. 
State Bd. of Health v. Diamond Paner 
Mills Co., 53 A. 1125, 64 N.J.Eq. 793 
[aff 51 A. 1019, 63 N.J.Eq. 111]. 


[e] Tenement houses.—Laws held 
general: (1) Multiple Dwellings Act, 
applicable to single city only, but af- 
fecting the public health, a matter 
of state concern. Adlér v. Deegan, 
167 N.B. 705, 251 N.Y. 467. (2) Reg- 
ulating manner of construction, not- 
withstanding applicable only to build- 
ings subsequently constructed as or 
altered into tenement houses. Ex p. 
Stoltenberg, 132 P. 841, 21 Cal.App. 
722. 


[f] pvl 
eral: (1) Providing for control and 
suppression of tuberculosis among 
eattle, notwithstanding adoption area- 
plan of administration and designa- 
tion of counties as administrative 
units. Fevold v. Board of Sup’rs of 
Webster County, 210 N.W. 139, 202 
Iowa 1019; Schuite v. Fitch, 202 N.W. 


Food supvly.—Laws held gen- | 


STATUTES. 


‘trary? | 


Where the con- 
ities.?® 


719, 162 Minn. 184. (2) Relating to 
testing of cattle for tuberculosis. 
State v. Wallace, 221 N.W.’712, 117 
Neb. 588. (3) Providing for compen- 
sation for condemned cattle condi- 
tioned on six months’ ownership. 
Loftus v. Department of Agriculture 
of Iowa, (Iowa) 232 N.W. 412. (4) 
Requiring destruction of diseased red 
cedar trees which may infect neigh- 
boring apple orchard. Bowman v. 
Virginia State Entomologist, 105 S.E. 
141, 128 Va. 351, 12 A.L.R, 1121. 


92. See cases infra this note. 
[a] Water supply.—Laws held 
special: (1) Authorizing state board 


of health to require purification of 
Sewage to protect streams, but ex- 
cepting Ohio river. Greenville v. De- 
morest, 14 OhioCir.Ct.N.S. 113. (2) 
Requiring purification of sewage and 
protection of streams from pollution, 
but exempting certain cities from 
its operation. City of Greenville v. 
Demorest, 32 OhioCir.Ct. 544, 


[b] Cemeteries.—Law regulating 
location of cemeteries, based on pop- 
ulation classification not germane to 
subject is special. Philadelphia v. 
Westminster Cemetery Co., 29 A. 349, 
lig20 Pas Ibe tia cot ean Dist. Ubler 34 
Wkly.N.Cas. 17]; Com. v. Heckert, 7 
Pa.Dist. 186. 


$3. Sewers and drains as affetting 
public health see supra § 359. 


94. See supra §§ 307-326. 
95. See cases infra this section. 
96. Cal.—Peo. Sacramento 


v. 
Drainage Dist., 103 P. 207, 155 Cal. 
373; Watson v. Greely, 227 P. 664, 67 
Cal.App. 328. 


Ga.—Wheat v. City of Bainbridge, 
148 S.E. 332, 168 Ga. 479. 


Ill.—Peo. v. Brunstrom, 
75, 274 Tl. 62. 


Towa.—Louden y. Starr, 154 N.W. 
331, 171 Iowa 528. 


Kan.—State v. French, 286 P. 204, 
130 Kan. 464; Hartziler v. City of 
Goodland. 154 P. 265, 97 Kan. 129. 


Mich.—Lundstrom v. Ellsworth Tp., 
162 N.W. 990, 196 Mich. 502. 


Okl.—Edmonds v. Town of Haskell, 
247 P. 15, 121 Okl. 18 [error dism 47 
S.Ct. 246, 278 U.S. 647, 71 L.Ed. 8211; 
Bocox v. Town of Bixby, 247 P. 20, 
114 Okl. 269. 


Wis.—Thielen v. Metropolitan Sew- 
erage Commission, 189 N.W. 484, 178 


113 N.E. 


Wis. 34; Wisconsin Cent. Ry. Co. v. 
City of Superior, 140 N.W. 79, 152 
Wis. 464. 


97. Mordecai v. Board of Sun’rs of 
Madera County, 192 P. 40, 183 Cal. 
434: Village of Buclid v. Camp Wise 
Ass’n, 181 N.E. 349, 102 OhioSt. 207. 


68. See cases infra this note, 


[a] Laws granting special privi- 
lege held void.—(1) Exempting ex- 
press, steamship, and telegraph com- 
panies from act prohibiting natural 
persons, firms, or partnerships deal- 
ing in foreign exchange. Wedesweil- 
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[§ 360] c. Highways and Other Public Works; 
Public Utilities.°? 
discussed®* have been applied to statutes relating 
to highways, public works generally, and public util- 
Laws general in nature are valid if they 
meet the constitutional requirement of uniform- 
ity;°° otherwise they are not.®? Laws which violate 
the constitutional prohibition against the granting 
of special privileges by special law are void;®% valid 
if no constitutional violation is involved.®® 


The general rules hereinbefore 


Special 


er v. Brundage, 130 N.E. 520, 297 Ill. 
228. (2) Providing for depressing 
railroad tracks in cities of first class. 
Long Island R. Co. v. New York City, 
92 N.H. 681, 199 N.Y. 288. (3) Re- 
stricting the right of cities to grant 
franchises to corporations for the 
distribution of gas and electricity for 
lighting. Peo. v. Kewanee Light, etc., 
Co., 104 N.E. 680, 262 Ill, 255. 


99. See cases infra this note. 


[a] Railroads.—Laws held valid: 
(1) Permitting commission to impose 
one-half cost of overhead crossing 
on railroad company. State v. Publie 
Service Commn., (Mo.) 297 S.W. 47. 


(2) Relating to construction and 
maintenance of logging railroad 
across highways. Kinghurst v. In- 
ternational Lumber Co., 219 N.W. 


172, 174 Minn, 305. (3) Conferring on 
the railroad and warehouse commis- 
sion authority to specify the manner 


‘by which one railroad shall cross an- 


other, and imposing the entire ex- 
pense thereof on the railroad seeking 
the crossing. Chicago, ete., Tract, 
Cov-v. 1 1llinols ‘Cent. 1R. (Cov, 19 ZINGER 
5838, 246 Ill. 146. (4) Granting right 
to lay subway tracks through cities 
of a certain size. Admiral Realty Co. 
v. New York City, 99 N.E. 241, 206 
N.Y. 110, Ann.Cas.1914.4 1054. (5) 
Enabling city to eliminate grade 
crossings and secure better terminal 
facilities. McCutcheon v. Buffalo 
Terminal Station Commn., 111 N.W. 
661, 217 N.Y. 127. (6) Authorizing 
town council to grant corporation 
right of way for tramway along 
streets. McClintock v. Richlands 
Brick Corp., 145 S.E. 425, 152 Va. 1, 
61 ALLER: 1033: 


[b] Yelegraph and telephones.— 
Laws held valid: (1) Empowering 
telegraph or telephone corporations 
to erect lines over public highways. 
Western Union Telegraph Co. v. Hop- 
Kins; £165P) "557, 160VCalel0Gs™ mca.) 
Authorizing telephone company to 
purchase controlling interest in an- 


other. State Public Utilities Commn. 
v. Romberg, 114 N.E. 191, 275 Il). 
432. 


[c] Other public services.—Laws 
held valid: (1) Authorizing the cor- 
poration commission to require excess 


charges to customers for public serv- -. 


ice to be refunded and turned over 
to the commission to determine the 
amount of the refund and to whom 
due. Pioneer Tel., etc., Co. v. State, 
138 P. 1033, 40 Okl. 417. (2) Author- 
izing gaslight corporations to extend 
period of existence by filing with the 
secretary of state a certificate. New 
Brunswick Gaslight Co. v. South Riv- 
ers TH TAA T3e TT CNA Baga! 48 iG) 
Granting to carriers then operating 
certificates of public convenience and 
necessity as matter of right. Gruber 
v. Commonwealth, 125 S.H. 427, 140 
Va. 312. (4) Incorporating a water 
power company and authorizing it 
to construct a dam to develop power 
at a specified point. Long Sault Dev. 
Co. v. Kennedy, 143 N.Y.S. 454, 158 
App. Div. 398 [aff 105 N.HW. 849, 212 
N.Y. 1, Ann.Cas.1915D 56]. (5) In- 
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cial law, a’special law within the terms of the con- 
stitutional provision is void;? valid, if not within. 
its terms.* Legislation applicable to a class is held 


laws are held valid in the absence of constitutional 
prohibition,! or where the constitution authorizes or 
necessitates the making of the law.2, Where the con- 


stitution requires a general law or prohibits a spe- 


corporating an electric water power 
company. Oneonta Light, etc., Co. v. 
Schwarzenbach, 150 N.Y.S. 76, 164 


App.Div. 548 [aff 114 N.E. 1075, 219} provision permitting 


N.Y. 588]. 
1. See cases infra this note. 


[a] Highways and bridges.—(1) 
Laws authorizing county bonds to 
advance funds to state highway com- 
mission under reimbursement agree- 
ment are held valid. Evans v. Beat- 
tie, 1385 S.E. 538, 137 S.C. 496; Briggs 
v. Greenville County, 135 S.H. 153, 137 
S.C. 288. (2) Law authorizing par- 
ticular city to make special assess- 
ment against county property in city 
is valid. City of Gainesville v. Ala- 
chua County, 68 So. 759, 69 Fla. 581, 
Ann.Cas.1917D 843. 


{b] -Light and power.—Laws au- 
thorizing .particular county to issue 
bonds for purchase of power and 
telephone line, are held valid. Buck 
v. Boerlin, 198 P. 556, 45 Nev. 131, 15 
A.L.R. 1076. 


{c] Irrigation.—Laws creating lo- 
eal irrigation district are held valid. 
Browning v. Reclamation Dist. No. 
108, 254 P. 551, 200 Cal. 799; Hershey 
v. Reclamation Dist. No. 108, 254 P. 
542, 200 Cal. 550. 


[d] Sewers and drains.—Laws 
held valid: (1) Authorizing establish- 
ment of local drainage district by 
order of county court. Lee Wilson 
& Co. v. Wm. R. Compton Bond & 
Mortgage Co., 146 S.W. 110, 103 Ark. 
452. (2) Creating local reclamation 
district. Browning v. Reclamation 
Dist. No. 108, 254 P. 551, 200 Cal. 799; 
Hershey v. Reclamation Dist. No. 
108, 254 P. 542, 200 Cal. 550; Islais 
Creek Reclamation Dist. v. All Per- 
Sons, 252 P. 1043, 200 Cal. 277; Peter- 
son v. Board of Sup’rs of Solano Coun- 
ty, 225 P. 28, 65 Cal.App. 670. 


2. See cases infra this note. 


[a] Highways and bridges.—Laws 
held valid: (1) Authorizing inter- 
state bridge. Highway Commission 
of Texas v. Vaughn, (Tex.Civ.App.) 
288 S.W. 875. (2) Creating road ex- 
tending into more than one county 
and designating board of county com- 
missioners of one county only as 
agency of state to open and improve 
such highway. Borrowdale v. Board 
of County Com’rs of Socorro County, 
163 P. 721, 23 N.M. 1,, U.R.A.1917B 
456. (3) Paving lien regulations in 
charter of city, since home rule 
amendment to constitution stripped 
legislature of power to amend city 
charters. Smith Bros. v. Lucas, (Tex. 
Civ.App.) 15 S.W.(2d) 27 Laff 
(Commn.App.) 26 1055]. 
(4) Coastal Highway Act, creating 
highway district. Evans v. Beattie, 
135 S.E.. 638, 137 SC. 496.) (5) Con- 
ferring power of street improvement 
by special charter on cities, towns 
and villages’ over two thousand pop- 
ulation, impliedly authorized by con- 
stitution. City of Elkins v. Harper, 
95 S.H; 1033, 82 W.Va. 377. (6) Au- 
thorizing erection of interstate bridge 
at particular point. Highway Com- 


[b] Transportation.—Laws _ incor- 
porating pipe line company and regu- 
lating charges, within constitutional 
‘internal im- 
provements” by special act, are held 
valid. West Virginia Transp. Co. v. 
Voleanie Oil, etc., Co., 5 W.Va. 382. 


[c] Gas.—Laws authorizing city 
commission to fix gas rates are held 
valid. Jacksonville Gas Co. v. City 
of Jacksonville, 284 F. 854, 


3. See cases infra this note. 


[a] Highways and bridges.—Laws 
held void: (1) Authorizing local tax 
for road purposes, within constitu- 
tional prohibition against special and 
local laws levying taxes and not with- 
in constitutional authority to pass lo- 
cal laws for maintenance of public 
roads. Meyenberg y. Ehlinger, (Tex. 
Civ.App.) 224-S.W. 312. (2) Requir- 
ing chain gang of particular county 
to work in public streets of city with- 
in constitutional prohibition of spe- 
cial laws where provision has been 
made by existing general law. City 
of Macon v. Road Com’rs of Bibb 
County, 102 S.E. 867, 150 Ga. 116. (3) 
Granting power to county to erect 
bridge over river within limits of 
particular.city, depriving city of con- 
trol thereof, within constitutional 
prohibition against special law en- 
larging or diminishing corporate pow- 
ers of city. Shawnee County v. State, 
31 P. 149, 49 Kan. 486. (4) Authoriz- 
ing the construction of a particular 
bridge according to a plan different 
from that provided by general law. 
State v. Hazelwood, 149 N.W. 141, 158 
Wis. 405. (5) Establishing a state 
highway wholly within one county, 
within constitutional prohibition 
against enactment of local or special 
laws in laying out, opening, altering, 
or working roads or highways, except 
as to state roads extending into more 
than one county. De Graftenreid v. 
Strong, 206 P. 694, 28 N.M. 91. (6) 
Requiring commissioners of roads of 
the county of Sumter to work county 
chain gang force on streets of Ameri- 
cus, within constitutional prohibition 
against special law in any case for 
which provision has been made by an 
existing ‘general law. Board of 
Com’rs of Roads and Revenues of 
Sumter County v. City of Americus, 
81 S.E. 435, 141 Ga. 542. 


_[b] Sewers and drains.—Laws pro- 
viding. for rural sewer districts in 
particular county are held void. State 
ex inf. Gentry v. Armstrong, 286 S.W. 
705, 315 Mo. 298. 


4 See cases infra this note. 


[a] Highways and bridges.—Laws 
held valid: (1) Authorizing sale of 
bonds for laying out streets, not with- 
in constitutional prohibition against 
special laws laying out streets. Davis 
v. Lenoir County, 101 S.E. 260, 178 N. 
C. 668, Board of Com’rs of Wilkes 
County v. Pruden, 100 S.B. 695, 178 
N.C. 394; Board of Com’rs of Surry 
County v. Wachovia Bank & Trust Co., 
100 S.E. 421, 178 N.C. 170; Martin 
County v. Wachovia Bank & Trust Co., 


a . 


(3) Road bond act describing system 
of highways to be constructed, not 
within constitutional prohibition 
against special laws laying out high- 
ways. State v. Executive Council of 
State of Iowa, 223 N.W. 737, 207 lowa 
923. (4) Authorizing commissioners 
of a certain county to issue bonds for 
bridging a stream with another coun- 
ty not within a constitutional provi- 
sion prohibiting special or local acts 
relating to bridges. Martin County v. 
Wachovia Bank & Trust Co., 100 S.E. 
134, 178 N.C. 26; Mills v. Board of 
Com’rs of Iredell County, 95 S.E. 481, 
175 N.C. 215...(5). Conferring upon 
municipal authorities right to control 
expenditure of funds applicable to im- 
provement of roads and streets with- 
in the municipality collected under 
general laws, not within a constitu- 
tional prohibition against special 
laws laying out, opening or working 
on highways. Oregon City v. Moore, 
46 °P. 10d 47-8 bier 304 Or, 1215-266) 
Providing that chauffeur license fees 
shall constitute fund for improving 
highways outside of incorporated 
cities, towns and villages, not within 
constitutional prohibition against lay- 
ing out highways. People v. Sargent, 
98 N.E. 959, 254 Ill. 514. (7) Grant- 
ing power to county to erect bridge 
over river within limits of particular 
city, control thereof remaining’ in 
city, not within constitutional prohibi- 
tion against special law enlarging or 
diminishing corporate powers of city. 
State v. Shawnee County, 45 P. 616, 
57 Kan. 267 [dist Shawnee County v. 
State, 31 P. 149, 49 Kan. 486]. (8) 
Relating to a turnpike road privately 
owned, not within constitutional pro- 
hibition against special laws laying 
out public highways. People v. 
Banks, 67 N.Y. 568. (9) Providing 
for maintenance of highways in par- 
ticular county, not within constitu- 
tional prohibition against special laws 
for construction of highways. Mat- 
ter of Newburg Business Men’s Assoc., 
103 N.Y.S. 843, 54 Mise. 13. (10) Au- 
thorizing particular city to procure a 
bridge and ferry, not within constitu- 
tional prohibition against special laws 
for laying, opening and working on 
highways. Simon vy. Northup, 40 P. 
560)-- 2%), Or. 487, .30" TR AL ita > 
Authorizing sanitary district to con- 
vey approaches to bridges over drain- 
age channel to a municipality not 
within constitutional prohibition 
against special laws laying out high- 
ways. Rylands v. Clark, 115 N.E. 829, 
278 Ill. 39. (12) Requiring a railroad 
to build a steel and wooden bridge over 
its tracks at a street crossing, and 
providing that, after the bridge has 
been built, the city, and not the rail- 
road, shall maintain the floors not 
within constitutional prohibition 
against local or special laws vacating 
streets. Missouri Pac. R. Co. v. Holt, 
293 EF. 155 [cert den 44 S.Ct. 333, 264 
U.S. 584, 68 L.Ed. 861]. (13) Placing 
burden of repairing roads in city on 
county, not within constitutional pro- 
hibition against special laws laying 
out highways. Bowers vy. Neil, 128 P. 
433, 64 Or. 104. (14) Authorizing 
closing of highway on shore of lake 


mission of Texas v. Vaughn, (Tex.|100 S.E. 134, 178 N.C. 26; Brown y.|to improve city’s water supply, not 
Civ.App.) 288 S.W. 875. (7) Provid-| Road Com’rs for North Cove Tp., 92] within constitutional prohibition 


ing for maintenance of public roads 
and highways. Hughes v. Commis- 
sioners’ Court of Harris County, (Tex. 
Civ.App.) 85 S.W.(2d) 818; Altgelt 
v. Gutzeit, (Tex.Civ.App.) 187 S.W. 
220; Bluitt v. State, 121 S.W. 168, 
56 Tex.Cr, 525. 


S.E. 502, 173 N.C. 598. (2) Authoriz- 
ing bond issues to pay for highway 
improvements in particular county 
not within constitutional prohibition 
against special laws laying out high- 
ways. Robertson v. Board of Sup’rs 
of Leflore County, (Miss.) 72 So. 852. 


against special laws closing high- 
ways. City of Rochester v. Gray, 117 
N.Y.S. 1091, 183 App.Div. 852 [rev 112 
N.Y.S. 774, 60 Misc. 591]. (15) Au-= 
thorizing the city of Bainbridge to 
pave certain streets, not within con- 
stitutional prohibition against special 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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general where classification is made on a reasonable | basis;* and special where the classification is arbi- 


laws where provision has been made 
by general law. City of Bainbridge v. 
Jester, 121 S.E. 798, 157 Ga. 505, 33 A. 
L.R. 1406. (16) Authorizing con- 
struction of roads in particular coun- 
ty, not within constitutional prohibi- 
tion of special laws where provision 
has been made by general law. Wil- 
burn v. Raines, 68 S.E. 993, 111 Va. 
334. (17) Prescribing method of 
procedure for: county courts in cer- 
tain counties in altering public roads, 
not within constitutional prohibition 
against special laws vacating public 
roads. Tuggle v. Tribble, (Ark.) 6 S, 
W.(2d) 312, 177 Ark. 296. (18) Au- 
thorizing laying out any street, with- 
in municipalities and providing for 
the assessment of lands. benefited 
within the improvement district es- 
tablished, not within constitutional 
prohibition against special laws con- 
ferring eminent domain on municipal- 
ities. Clute v. Turner, 106 P. 240, 
157 Cal. 78. ‘\(19) Delegating power 
to municipalities to vacate streets, 
not within constitutional prohibition 
against special laws vacating streets. 
City of Goldfield v. Golden Cycle Min- 
ing Co., 152 P. 896, 60 Colo. 46. (20) 
Providing for system of state high- 
ways, not within constitutional pro- 
hibition against special laws laying 
out highways. State Highway Com’r 
v. Chambersburg & Bedford Turnpike 
Road Co., 88 A. 938, 242 Pa. 171. (21) 
Authorizing improvement of certain 
streets in particular city, not within 
constitutional prohibition against 
special laws granting corporate pow- 
ers. Warner v. Knox, 7 N.W. 372, 50 
Wis. 429. (22) Converting a -town- 
ship road system into a county sys- 
tem, not within constitutional prohibi- 
tion against special laws laying out 
highways. Hill v. Board of Com’rs of 
Gates County, 129 S.E. 154, 190 N.C. 
123; State v. Kelly, 119 S.E. 755, 186 
N.C. 365. (23) Providing means by 
which general road work of county is 
to be carried on, not within constitu- 
tional prohibition against special laws 
laying out highways. Huneycutt v. 
Board of Road Com’rs of Stanly Coun- 
ty, 109 S.E. 4, 182. N.C. 319; Road 
Com’rs of Ashe County v. Bank of 
Ashe, 107 S.E. 245, 181 N.C. 347. (24) 
Relating to road construction in par- 
ticular county or municipality func- 
tioning as state agency, not within 
constitutional prohibition against 
special laws laying out roads. Union 
County v. Toliver, 22 S.W.(2d) 236, 
159 Tenn. 699; Stokes v. Dobbins, 13 
S.W.(2d) 321, 158 Tenn. 350; Jordan 
v. City of Cleveland, 255 S.W. 377, 148 
Tenn. 337. (25) Assessments for 
highway improvements. Standard Oil 
Co. of Kentucky v. Limestone County, 
124 So. 5238, 220 Ala. 231; Sanderson 
v. City of Texarkana, 146 S.W. 105, 
103 Ark. 529; Los Angeles County v. 
Hunt, 247 P. 897, 498 Cal. 753; State 
v. Kansas City, 262 P. 1032, 125 Kan. 
88: Mitchell v. Knox County Fiscal 
Court, 177 S.W. 279, 165 Ky. 543; 
Shultz v. Ritterbusch, 134 P. 961, 38 
Okl. 478; City of Elkins v. Harper, 95 
S.E. 1033, 82 W.Va. 377. 


{b] ‘Sransportation.—Laws held 
valid: (1) Declaring particular wa- 
terway open for use to float logs, not 
within constitutional prohibition 
against special law laying out or open- 
ing highways. In re Burns, 49 N.E. 
246,155 N.Y. 23. (2) Authorizing the 
construction of a railway from the 
university farm connecting with a 
street railway system, not within con- 
stitutional prohibition against special 
laws relating to private corporations. 
145 N.W. 967, 125 
Minn. 194. (3) Authorizing the 
Pennsylvania Canal Company to aban- 
don for public use portions of its 


canal system not within constitutional 
prohibition against special laws relat- 
ing to laying out and maintaining 
highways. Pennsylvania Canal Co. v. 
Brown, 235 F. 669, 149 C.C.A. 89 [aff 
229 EH. 444, certiorari denied 87 S.Ct. 
240, 242 U.S. 646, 61 L.Ed. 543]. (4) 
Authorizing the construction of dams 
and booms in the north form of the 
Clearwater river for transportation. of 
logs not within constitutional prohibi- 
tion against special laws laying out 
highways. Grice vy. Clearwater Tim- 
ber Cos) LTP 14.920) 1daho70:4.¢5) 
Creating the Moffat tunnel improve- 
ment district not within constitution- 
al prohibition against special laws 
laying out highways. Milheim v. 
Moffat Tunnel Improvement Dist., 211 
P. 649, 72 Colo. 268. 


[ec] Water.—Laws held valid: (1) 
Ratifying creation of water and sewer 
district not within prohibition against 
special acts relating to health and 
sanitation. Town of Kenilworth v. 
Hyder, 147 S.B. 736, 197 N.C. 85. (2) 
Relating to water supply of single 
city, not within constitutional prohi- 
bition against special laws relating to 
property, affairs or government -of 
municipalities. Board of Sup’rs of 
Ontario County v. Water Power and 
Control Commission, Department of 
Conservation, 238 N.Y.S. 55, 227 App. 
Div. 345. 


{d] Irrigation.—Laws held valid: 
(1) Providing for government of ir- 
rigation districts having an area of 
more than 500,000 acres, not within 
constitutional prohibition against 
special laws where general one can be 
made applicable. Wores v. Imperial 
Por Dist 2277 Pi 8a 9 3Cal 76095 2520) 
Making appropriation and authorizing 
its expenditure for reclaiming state 
lands in certain irrigation district, not 
within constitutional prohibition 
against special laws impairing liens. 
Gem Irr: Dist. v. Gallet, 253 P. 128, 43 
Idaho 519. (38) Establishing irriga- 
tion district law, not within constitu- 
tional provision prohibiting passage 
of local or special laws for assessment 
or collection of taxes. Sullivan v. 
Blakesley, 246 P. 918, 35 Wyo. 78. 


[e] Sewers and drains.—Laws held 
valid: (1) Creating drainage district, 
not within constitutional prohibition 
against special laws for assessment 
and collection of taxes for state and 
county purposes. Lainhart v. Catts, 
73 Fla. 735, 75 So. 47. (2) Creating 
drainage district, not within constitu- 
tional prohibition against special or 
local laws regulating the duties and 
jurisdiction of officers, ete. Banner- 
man v. Catts, 85 So. 336, 80 Fla. 170. 
(3) Authorizing formation of drain- 
age districts by agreement. Foutch 
v. Zempel, 163 N.E. 546, 332 Ill. 192. 


(4) Authorizing creation of sanitary 
districts in single county. Reed v. 
Howerton Engineering Co., 123 S.E. 


479, 188 N.C. 39. (5) Creating levee 
board, not within constitutional pnro- 
vision requiring notice and publica- 
tion before enactment of special law. 
Dehon v. Lafourche Basin Levee Bd., 
34 So. 770, 110 La. 767. (6) Provid- 
ing sewerage scheme for particular 
locality, not within constitutional pro- 
hibition against special laws regulat- 
ing internal affairs of municipality. 
Van Cleve v. Passaic Valley Sewerage 
Com’rs, 60 A. 214, 71 N.J.Law 574, 
108 Am.S.R. 754 [rev 58 A. 571, 71 N. 
J.Law 183]. (7) Authorizing county 
judge of a particular county to order 
construction of a disposal plant in vil- 
lage if approval is unreasonably with- 
held, not within constitutional pro- 
hibition against special laws regulat- 
ing local affairs of village. Jordan v. 
Smith, 242 N.Y.S. 142, 1837 Misc. 341 
[aff 173 N.E. 877, 254 N.Y. 585]. 


5. See ¢ases infra this note. 


[a] Highway law generally.—Laws 
held general: (1) Providing a com- 
plete system for the construction, 
regulation, and control of public 
roads by the county commissioners, 
although applicable to single county. 
Anne Arundel County Com’rs_ v. 
United Ry. & Electric Co., 72 A. 542, 
109 Md. 377. (2). Providing for con- 
struction and maintenance of high- 
ways in all cities, but cities of first 
class. Warner v. Hoagland, 16 A. 166, 
51 N.J.Law 66, 68. (3) Authorizing 
county commissioners to establish, 
promulgate, and enforce rules and 
regulations with reference to the pub- 
lic roads. Posey v. State, 86 So. 117, 17 
Ala.App. 448. (4) Establishing a gen- 
eral road law for the state excepting 
the Essex Public Road Board where 
the excepted board had subsequent- 
ly been brought under county con- 
trol and the excepting of county roads 
is based on a reasonable classification. 
Harrington Tp. Road Commission v. 
Haring, 26 A. 915, 55 N.J.Law 327. 
(5) Permitting fences and cattle 
guards in cattle grazing part of state. 
McFadden v. Denter, 223 N.W. 462, 
118 Neb. 38. (6) Giving lien against 
motor vehicles damaging public high- 
way. Mammina v. Alexander Auto 
Service Co., 164 N.E. 173, 333 Ill. 158, 
61 A.L.R. 649. (7) Providing for gen- 
eral system of state highways. Rock- 
hill v. Benson, 191 P. 497, 97 Or. 176: 
(8) Providing for a state-wide sys- 
tem of hard-surfaced roads on public 
highways. Mitchell vy. Lowden, 123 
N.E. 566, 288 11]. 327. (9) Providing 
for state aid for roads. Martens v. 
Brady, 106 N.E. 266, 264 111.178. (10) 
Providing for construction of roads 
where a United States rural mail 
route passes. Strange v. Board of 
Com’rs of Grant County, 91 N.E. 506, 
174 Ind. 756; Strange v. Board of 
Com’rs of Grant County, 91 N.F. 242, 
173 Ind. 640. (11) Providing for 
work on streets in all municipalities 
before assessment and collection of 
cost. Thomason vy. AShworth, 14 P. 
Cb Temeal.: Ts. (12) Relating to 
public roads in townships and exempt- 
ing therefrom county roads. Harring- 
ton Tp. Road Commission v. Harring- 


ton Tp., 23 A. 666, 54 N.J.Law 274. 
(13) Relating to public improve- 
ments in municipalities. Goodman 


Warehouse Corporation v. Jersey City, 
132 A. 503, 102 N.J.Law 294 [aff 133 A. 
919}. (14) Relating to public im- 
provements in cities of first class. 
Goodman Warehouse Corporation v. 
Jersey City, 132 A. 503, 102 N.J.Law 
294 [aff 133 A. 919]. (15) Regulating 
procedure in hearing of protests in 
highway improvement cases. Frank 
v. Maguire, 257 P. 515, 201 Cal. 414. 


[b] Highway bonds, taxes and 
funds.—Laws held general: (1) Re- 
lating to system of street improve- 
ment bonds. Hellman v. Shoulters, 44 
Pyyg9lib.45 ; Py 1057, tili4 Cally asGr= (2) 
Exempting bonds issued for highway 
purposes of cities operating under 
certain statute from statutory debt 
limitation. Sherman v. City of Long 
Branch, 153 A. 109, 9 N.J.Mise. 75 [foll 
Yankowski v. City of East Orange, 153 
A. 911, 9 N.J.Mise. 312]. (8) Relat- 
ing to tax for the maintenance of 
state-aid roads. People v. Wabash 
Ry. Co., 140 N.E. 10, 308 Ill. 604; Peo- 
ple v. Chicago, B. & Q. R. Co., 138 N.E. 
135, 306 Ill. 529; People v. Cleveland, 


CiCmr&! StL. Ry. =<Co:,: 138 NEG, 
306 Ill. 459. (4) Municipal assess- 
ments for highway improvements. 


People v. Kesner, 151 N.E. 481, 321 Ill. 
230; Baird v. City of Wichita, 276 P. 
77, 128 Kan. 100; State v. Kansas 
City, 262 P. 1032, 125 Kan. 88; In re 
Gould, 125 N.W. 278, 110 Minn. 324; 
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Bambrick Bros. Const. Co. v. Semple 
Place Realty Co., 193 S.W. 543, 270 Mo. 
450; Loth v. City of St. Louis, 165 S. 
W. 1023, 257 Mo. 399; State Chancel- 
lor v. Elizabeth, 47 A. 455, 65 N.J.Law 
483 [aff 52 A. 1130, 66 N.J.Law 687, 
688]; Rubinsky v. City of Pottsville, 
81 Pa.Super. 105; Ben Avon Borough 
v. Crawford, 64 Pa.Super. 163; State 
v. De Graff, 255 P. 371, 148 Wash. 326 
[error dism 48 S.Ct. 323, 276 U.S. 602, 
72 L.Ed. 726]; Wisconsin Cent. Ry. 
Co. v. City of Superior, 140 N.W. 79, 
152 Wis. 464. (5) Allocating revenue 
for county purposes to road fund. 
Lynch v. Murphy, 24 S.W. 774, 119 Mo. 
163. (6) Giving cities of fourth class 
control of all expenditures for roads, 
streets, and bridges within such cities. 
State v. Dakota County, 171 N.W. 801, 
142 Minn. 223. 


[ec] Highway districts and officials. 
—Laws held general: ) Relating 
to road districts throughout the state. 
Lang v. Board of Sup’rs of Harrison 
County, 75 So. 126, 114 Miss. 341. (2) 
Relating to organization of special 
road districts in counties. State ex 
rel. Columbia Special Road Dist. v. 
Johnson, (Mo.) 182 S.W. 750; State 
ex rel. Moberly Special Road Dist. v. 
Burton, 182 S.W. 746, 266 Mo. 711. 
(8) Providing for organization and 
government of good road districts. 
Hettinger v. Good Road Dist. No. 1 
of Washington County, 113 P. 721, 19 
Idaho 463. (4) Providing that judge 
of city court shall be road commis- 
sioner. Phinizy v. Eve, 33 S.E. 1007, 
108 Ga. 360. (5) Providing for elec- 
tion of road supervisors. State v. 
Baltimore County, 29 Md. 516. (6) 
Authorizing supervisors to remove 
fences along highways upon the banks 
of water courses in certain cases. 
Hymes v. Aydelott, 26 Ind. 431.  €7) 
Empowering local improvement dis- 
tricts, created by special acts, to car- 
ry out their. contracts for construc- 
tion work. Farelly Lake Levee Dist. 
v. Hudson, 273 S.W. 711, 169 Ark. 33. 


{[d] Laying out and vacating high- 
ways.—Laws held general: (1) Con- 
ferring on all cities the power to lay 
out streets. Sanford v. Tucson, 71 P. 
903, 8 Ariz. 247. (2) Relating to lay- 
ing out and vacating roads excepting 
counties having local acts inconsist- 
ent therewith. In re Cheltenham Tp. 
Road, 21 A. 238, 140 Pa. 136. (3) Au- 
thorizing county containing city of 
one hundred thousand to lay out 
streets in county territory contiguous 
to city. In re Church, 92 N.Y. 1 [aff 28 
Hun 476]. (4) 4=Authorizing laying 
out of street along beach front by 
cities on or near ocean. Johnson v. 
Ocean City, 64 A. 987, 74 N.J.Vaw 187. 
(5) Authorizing |. state-aid road 
through towns or cities not exceeding 
two thousand five hundred people, 
Jackson v. State Highway Depart- 
ment of Georgia, 138 S.B. 847, 164 Ga. 
434. (6) Providing for the review of 
proceedings to lay out roads. Earl v. 
Ryan, 41 Pa.Super. 448. (7) Author- 
izing condemnation of land for private 
roads. Madera County v. Raymond 
Granite Co.,.72) P. 915, 139. Cal. 128. 
(8) Providing for condemnation of 
land by cities of the second class. 
Shipp v. City of Lexington, 279 S.W. 
1094, 212 Ky. 702. (9) Relating to 
acquisition of property for public im- 
provements relating to all persons in 
class founded on sufficient legal dis- 
tinction. City of Los Angeles v. Oli- 
ver, 283 P. 298, 102 Cal.App. 299. (10) 
Providing that property devoted to 
public use may be appropriated to an- 
other more necessary, and declaring 
that use as a highway is more neces- 
sary than any other. City of Los 
Sabie v. Zeller, 167 PB. 849, 176 Cal, 
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[e] Construction, improvement and 
maintenance of highways.—Laws held 
general: (1) Providing for construc- 
tion of town roads by taxpayers at 
their own expense. Lehigh Valley 
Coal Co.’s Appeal, 30 A. 210, 164 Pa. 
44. (2) Authorizing counties con- 
taining certain assessed valuation to 
build roads outside county. Tousley 
v. Heffelfinger, 234 N.W. 673, 182 Minn. 
447. (8) Providing for the construc- 
tion and repair of highways but deny- 
ing the right and power to improve 
streets under the act in cities or in- 
corporated towns of thirty thousand 
inhabitants or over. Cummins Vv, 
Pence, 91 N.H. 529, 174 Ind. 115. (4) 
Providing for widening of roads and 
streets in townships. Slocum v. Nep- 
tune Tp., 53 A. 301, 68 N.J.Law 595. 
(5) Authorizing widening of high-’ 
ways and construction of street rail- 
roads thereon, notwithstanding pro- 
yision that it should not apply to any 
ocality where it was now unlawful to 
construct a street railroad. Randolph 
v. Union County, 41 A. 960, 63 N.J. 
Law 155. (6) Relating to improve- 
ment of streets in cities. Jelliff v. 
Newark, 12 A. 770, 49 N.J.Law 239 [aff 
2 A. 627, 48 N.J.Law 101]. (7) Au- 
thorizing improvement of highways, 
which excludes all incorporated cities 
and towns of thirty thousand inhabit- 
ants and over, and includes all oth- 


ers. Hutton v. Boze, 90 N.E. 898, 173 
Ind. 719; Moore v. Bible, 90 N.B. 892, 
173 Ind, 413; Smith—-v. Board of 


Com’rs of Hamilton County, 89 N.EH. 
867, 90 N.E. 881, 173 ‘Ind. 364. (8) 
Authorizing construction of improve- 
ments in towns of more than one thou- 
sand. Pointer-v. Town of Chelsea, 257 
P. 785, 125 Okl. 278. (9) Authorizing 
cities over ten thousand to initiate 
improvements without a prior petition 
by abutting landowners. Clark v. 
City of Opelousas, 84 So. 433, 147 La. 
aly (10) Providing for street im- 
provements in incorvorated towns of 
certain population. Bocox v. Town of 
Bixby, 247 P: 20, 114 Okl. 269: (11) 
Authorizing townships of the first 
class to improve streets and roads 
within their borders. Mt. Lebanon Tp. 
v. Robinson, 83 Pa.Super. 539. (12) 
Providing for payment of street im- 
provements by assessment of prop- 
erty benefited in cities of first class. 
Parker-Washington Co, v. Kansas 
City, 85 P. 781, 73 Kan. 722. (13) Re- 
lating to public improvements in cities 
of the first class that have been or 
may be organized since a certain date. 
Owen v. Sioux City, 59 N.W. 8, 91 
Iowa 190. (14) Providing for im- 
provement of highways at cost of 
property benefited, excluding lands 
not within two miles of improvement. 
Spaulding v. Mott, 76 N.E. 620, 167 
Ind. 58. (15) Providing for improve- 
ment of roads at expense of lands 
benefited thereby on petition of ma- 
jority of resident landowners. St. 
Benedict’s Abbey v. Marion County, 93 
P. 231, 50 Or. 411. (16) Providing 
for improvement of connecting roads 
between improved roads. Hutton v. 
Boze, 90 N.E. 893, 173 Ind. 719; Moore 
vi ‘Bible, 910) N- Be 89250 178. sind: 4133 
Harmon v. Gephart, 89 N.E. 877, 90 N. 
H. 890, 173 Ind. 391. (17) Providing 
for compensating abutting owners in 
grade crossing improvements now un- 
der construction. In re Grade Cross- 
ing Com’rs of City of Buffalo, 206 N.Y. 
S. 103, 210 App.Div. 828 [motion gr 
in part 206 N.Y.S. 910, 211 App.Div. 
840, and aff 148 N.B. 727, 240 N.Y. 
612]. (18) Providing for protests 
against pavement by resident owners, 
but not giving nonresidents any such 
right. Miners’ Bank v. Clark, 158 S.W. 
597, 252 Mo. 20. (19) Making the 
viewers’ report in a road case admis- 
sible on appeal as prima facie evi- 
dence of benefits to the property own- 


£ 


ers from the improvement. O’Donnell 
v. City of Pittsburg, 75 A. 959, 227 Pa. 
14. (20) Providing for street paving 
by certain classes of municipalities. 
Wheat v. City of Bainbridge, 148 S.E. 
332, 168 Ga. 479. (21) Authorizing 
boroughs to pave streets. 


A. 710, 251 Pa. 261. (22) Relating 
to assessments for paving streets in 
a particular class of cities. Boyd v. 
Milwaukee, 66 N.W. 603, 92 Wis. 456. 
(23) Relating to care of condemned 
turnpikes by counties. Common- 
wealth v. Clearfield County Com’rs, 7 
Pa.Dist.&Co. 2. (24). Imposing min- 


isterial duty of repairing roads on dif-. 


ferent classes of persons in different 
localities. Phillips v. Com., 44 Pa. 
197. (25) Authorizing repair of high- 
ways destroyed or injured by floods 
of a particular year. Assur v. Cin- 
cinnati, 14 OhioN.P.N:S. 433. (26) 
Authorizing county to compel road 
district to repair roads. Idaho County 
v. Fenn Highway Dist., 253 PB. 377, 43 
Idaho 233. 


| 

{f] Bridges.—Laws held general: 
(1) Authorizing state highway com- 
mission to acquire by condemnation 
any bridge over a stream which is an 
interstate boundary. Bloxton v. State 
Highway Commission, 8 S.W.(2d) 392, 
225 Ky. 324. (2) Authorizing coun- 
ties of a certain population to con- 
struct bridges. Bingham v. Milwau- 
kee County, 106 N.W. 1071, 127 Wis. 
344, (3) Imposing on adjoining 
counties duty to erect and maintain 
bridges over dividing streams at joint 
expense. Somerset v. Hunterdon 
County, 19 A. 972, 52 N.J.Law 512. 
(4) Authorizing purchase by any 
county of any existing bridge cross- 
ing any stream separating one part 
of the county from another. Steg- 
maier y. Jones, 52 A. 56, 203 Pa. 47. 
(5) Authorizing rebuilding by coun— 
ties of bridges on sites owned by cor- 
porations or private persons and pro- 
viding for cost. Seabolt v. Northum- 
berland County, 41 A. 22, 187 Pa. 318. 
(6) Authorizing cities of the first 
class to construct bridges across 
stream forming state boundary. 
Klein v. City of Louisville, 6 S.W.(2d) 
1104, 224 Ky. 624. (7) Providing for 
payment of bridge funds arising from 
taxes on city property from county to 
city treasurers. State v. Anderson, 
132 N.W. 433, 22 N.D. 65. -(8) Clas- 
sifying counties and _  intercounty 
bridges for collection of tolls accord- 
ing to cost. Ruler v. York County, 
139 A. 136, 290 Pa. 427. (9) Provid- 
ing for and limiting increase of tolls 
of bridges where navigation has in- 
creased the cost of maintenance. Bos- 
ton Bridge Co.’s Case, 13 Pa.Co, 190, 
(10) Protecting navigation in New 
York harbor. Ferguson v. Ross, 27 N. 
E. 954, 126 N.Y. 459. (11) Providing 
for assessment and collection of taxes 
on bridges owned by joint-stock com- 
panies, and property and franchises 
owned by telegraph and express com- 
panies. State ex rel. Kemper v. St. 
Louis, K. C. & N. Ry. Co., 79 Mo. 420; 
State ex rel. Kemper v. St. Louis, K. 
Cc. & N. Ry. Co., 9 Mo.App. 532. 


[gs] Water and water districts.— 
Laws held general: (1) Regulating 
control of water supply in cities of 
the first class. In re Fagan, 57 A. 469, 
70 N.J.Law 341 [rev 59 A. 568, 75 N. 
J.Law 851]. (2) Providing for incor- 
poration, 
ment of metropolitan water districts. 
City of Pasadena v. Chamberlain, 269 
P. 630, 204 Cal. 653. . (3) Authorizing 
the organization of commercial water- 
way districts. State v. Superior Court 
King County, 123 P. 791, 68 Wash. 425. 
(4) Authorizing any city or town to 
establish a waterworks system, per- 
mitting it, for the purposes of the act, 


For later cases, developments and changes in the law see Annotations, same title and section number 
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to go beyond its territorial limits to 
condemn land. Edwards vy. City of 
Cheyenne, 114 P. 677, 122 P. 900, 19 
Wyo. 110. (5) Empowering cities of 
the sixth class to acquire and main- 
tain waterworks. Cary v. Blodgett, 
102 P. 668, 10 Cal.App. 463. (6) Au- 
thorizing special charter cities to is- 
sue bonds for waterworks. Appleton 
Waterworks Co. v. Appleton, 93 N.W. 
262, 116 Wis. 363. (7) Allowing any 
city of the third class owning water- 
works to create a department of wa- 
terworks notwithstanding exclusion of 
a single city controlled by special 
charter. Com. v. Heller, 67 A. 925, 
219 Pa.St. 65. (8) Relating to water 
plants in cities over a certain popula- 
tion, applicable to single city. State 
v. McCombs, 284 P. 618, 129 Kan, 834. 


{h] fIrrigation.—Laws held gen- 
eral: (1) Providing for organization 
of irrigation districts throughout the 
state. Inre Lovelock Irr. Dist., 273 P. 
983, 51 Nev. 215. (2) Providing that 
the unappropriated water of any river 
or natural stream within the arid por- 
tions of the state may be diverted 
from its natural channel for irrigation. 
McGhee Irrigating Ditch Co. v. Hud- 
son, (Tex.) 22 S.W. 967. (38) Creating 
water storage districts notwithstand- 
ing proceedings initiated by petition 
of local landowners. Tarpey v. Mc- 
SUES wal ae P8an LOO Oal: 693. C4) 
Creating levee districts, not applying 
to counties over a certain population. 
Board of Drainage Com’rs of Fulton 
County v. Board of Levee Com’rs of 
Fulton County, 230 S.W. 959, 191 Ky. 
470. (5) Authorizing establishment 
of conservancy districts. In re Pro- 
posed Middle Rio Grande Conservancy 
Dist., 242 P. 683, 31 N.M. 188. 


[i] Sewers and drains.—Laws held 
general: (1) Authorizing incorporat- 
ed towns to construct and maintain 
sewers. Frelinghuysen v. Town of 
Morristown, 70 A. 77, 76 N.J.Law 271 
[aff 72 A. 2, 77 N.J.Law 493]. (2) 
Relating to sewers and drains in a 
certain class of cities. Owen v. Baer, 
55 S.W. 644, 154 Mo. 434. (3) Empow- 
ering cities of first class to construct 
a sewer system, even though applica- 
ble to single city. Miller v. Louis- 
ville, 99 S.W. 284, 80 Ky.L. 664. (4) 
Authorizing the construction of an 
intercepting sewer in any. city 
through which a stream runs, and in- 
to which sewage is emptied. Sum- 
merton v. City of Elizabeth, 73 A. 89. 
79 N.J.Law 170 [aff 73 A. 1119, 78 N.J. 
Law 560]. (5) Providing for drain- 
age of swamp lands. Jackson v. 
Breeland, 88 S.B. 128, 103 S.C. 184. 
(6) Authorizing dams across naviga- 
ble streams for reclamation of swamp 
lands. Manigault v. Springs, 26 S.Ct. 
127, 199 U.S. 478, 50 L.Ed. 274 [aff 
123 F. 707]. (7) Authorizing creation 
of drainage districts. State v. North 
Wichita Drainage Dist. of Sedgwick 
Gounty; 272 »P.2177,. 127 Kan. 207; 
Strawberry Hill Land Corporation v. 
Starbuck, 97 S.E. 362,124 Va. 71. (8) 
Providing for organization of drain- 
age districts, notwithstanding bene- 
fits to private interests. Jones v. 
Belzoni Drainage Dist. of Washing- 
ton County, 59 So. 92%, 102 Miss. 796. 
(9) Relating to establishment and 
maintenance of drainage districts, ex- 
cepting certain overflowed lands. 
Cox v. Wallace, 56 So. 461, 100 Miss. 
525. (10) Providing for creation of 
protection districts for protection 
from floods wherever needed. Tim- 
mons v. Joplin, 106 P. 228, 157 Cal. 15; 
Lamb v. McMullen, 106 P. 229, 157 
Cal. 14; Keech v. Joplin, 106 P. 222, 
157 Galt: [trans£ 101 P.417,9-Cal. 
(11) Relating to notice by 
publication of the assesment of bene- 
fited lands in two particular drainage 
districts where such districts are held 
to constitute a class by themselves. 
In re Sutter-Butte By-Pass Assess- 
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ment No. 6 of Sacramento & San Joa- 
quin Drainage Dist., 218 P. 27, 191 
Cal. 650 [error dism sub nom. William 
Ash.Co. v. Reclamation Board of State 
of California, 45 S.Ct. 194, 266 U.S. 
589, 69 L.Ed. 456]; Reclamation Board 
v. Chambers, 189 P. 479, 46 Cal.App. 
476. (12) Providing for the drainage of 
overflowed land. State ex rel. Apple- 
gate v. Taylor, 123 S.W. 892, 224 Mo. 
398. (18) Authorizing cities of third 
class to enclose creek in conduit. Ap- 
peal of City of Brie, 147° A. 58; 297 
Pa. 260. (14) Regulating payments 
under contracts for construction of 
drains. State v. George, 142 N.W. 945, 
128 Minn. 57. (15) Providing for sale 
of drainage lands and distribution of 
proceeds. In re Dancy Drainage Dist., 
225 N.W. 873, 199 Wis. 85. 


{i] Public service corporations 
generally.—Laws held general: (1) 
Public service commissions law, ap- 
plicable to cities of certain size. Mat- 
ter).of McAnent, “134 «NB 18% 232 
N.Y. 377. (2) Providing for the regu- 
lation of public service’ utilities. 
State v. Superior Court of King Coun- 
ty, 7b20 RP. 7S86le iO Washes otal. oA. 
VII5C- 287.5, Ann. Cais. L913D \ 78; (3) 
Method of taxing on basis of gross 
receipts. Pacifie Gas & Plectric Co. 
v. Roberts, 167 P.. 845, 176 Cal. 183. 
(4) Rapid transit act, applicable to 
cities of a certain size. Admiralty 
Realty Co. v. New York, 99 N.E. 241, 
206 N.Y. 110. (5) Authorizing issue 
of bonds by class of cities for natural 
gas works. State v. Toledo, 26 N.E. 
1061, 48 Ohio.St. 112, 11 L.R.A. 729. 
(6) Authorizing issue of bonds for 
light purposes by certain classes of 
eities. Belleville v. Wells, 88 P. 47, 
74 Kan. 823. (7) Providing for light- 
ing undedicated village streets, 
Smith v. Smythe, 116 N.Y.S. 1071, 132 
App.Div. 71 [appeal dism 
1112, 195 N.Y. 613, and rev on other 
DoInt 90N Eel L297 SN. Ys 45,7, 30 
L.R.A.N.S. 524]. (8) Authorizing cit- 
ies to sell lighting and ice plants. 
McKiever v. City of Sumter, 135 S.E. 
60, 137 S.C; 266.» (9) Providing for 
transfer of water and light plants 
from city to board in cities of more 
than one hundred thousand. State v. 
McCombs, 284 P. 618, 129 Kan. 834. 
(10) Providing for issuance of bonds 
by particular county for the purchase 
of a power and telephone line. Buck 
v. Boerlin, 198 P. 556, 45 Nev. 131, 15 
A.L.R. 1076. (11) Providing for taxa- 
tion of telegraph and telephone com- 
panies. Western Union Tel. Co. v. 
Henderson, 68 F. 588. (12) Providing 
for taxation of express and telegraph 
companies. U.S. Express Co. v. Elly- 
son, 28 Iowa 370. (13) Providing for 
taxation of property of express com- 
panies. Ewert v. Taylor, 160 N.W. 
797, 38 S.D. 124. 


[k] Road companies.—Laws held 
general: (1) Authorizing a plank 
road company to mortgage its road. 
Joy v. Jackson, etce., Plank Road Co., 
11 Mich. 155. (2) Authorizing crea- 
tion of boulevard corporations. Clen- 
daniel v. Conrad, 83 A. 1036, 26 Del. 
549, Ann.Cas.1915B 968 [error dism 
SheOSCt: 2085235 “O.S+. 702,759" i... 
437]. (8) Authorizing turnpike com- 
panies under certain conditions oper- 
ating uniformly throughout state to 
extend charters. Peo. v. Newburgh, 
etc., Plank Road Co., 86 N.Y. 1 [rev 
23° Hun 1737. 


[1] Railroad corporations.—Laws 
held general: (1) Abolishing fellow 
servant rule as to railroads. Georgia 
R. Co. v. Ivey, 73 Ga. 499; McAumich 
v. Mississippi & M. R. Co., 20 Iowa 
338. (2) Applying Employers’ Liabil- 
ity Act to railroads. Quigley v. Le- 
high Valley R._Co. of New Jersey, 
79 A, 458) 80 N.J.Law 486. (3) Rail- 
roads as distinguished from other em- 
ployers, liability. Quigley v. Lehigh 
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Valley R. Co., of New Jersey, 79 A. 
458, 80 N.J.Law 486. (4) Authorizing 
counties to subscribe for railroad 
stock. Lafayette, etc, R. Co. v. 
Geiger, 34 Ind. 185. (5) Authorizing 
purchase of the railroad and fran- 
chises of another preéxisting corpo- 
ration, and after so doing to change 
own name to a name stated in the 
statute. Wallace v. Loomis, 97 U.S. 
146, 24 L.Ed. 895. (6) Authorizing 
the board of directors to change a 
terminus at any time before final lo- 
cation of the line. Memphis & St. L. 
Ru Cov. Union, R. Co., 95-Siw. 1019, 
116 Tenn. 500. (7) Compelling loca- 
tion of side tracks for public use. 
State v. Missouri Pac. Ry. Co., 115 
N.W. 757, 81 Neb. 174 [rev on other 
point 30 S.Ct. 461, 217 U.S. 196, 54 
L.Ed. 727, 18 Ann.Cas. 989]. (8) Ex- 
empting from the payment upon re- 
newal of their charter of the fees 
required by other corporations, 
Chicago, B. & Q. R. Co. v.. Doyle, 102 - 
N.E.. 260, 258 Ill. 624, Ann.Cas.1914B 
385. (9) Exempting seaside railroads 
from the receivership imposed by. the 
body of the act on railroads which 
fail to run trains for a given time. 
Delaware Bay, etc., R. Co. v. Markley, 
16 A. 486, 45 N.J.Eq. 139. (10) Pro- 
viding that railroad corporations shall’ 
give equal terms for the transporta- 
tion of merchandise within the state. 
State v. Missouri. .Pac. R. Co., 115 
N.W. 614, 81 Neb. 15 [rev on other 
grounds 30 S.Ct. 461, 217 U.S. 196, 54 
Erde; 7274;.) 8 Ann: Cas=\989 J. se Cia) 
Making it punishable for railroad em- 
ployees to burn, mutilate, haul off, 
or bury stock killed by trains. Ban- 
non v. State, 4 S.W. 665, 49 Ark. 167, 
(12) Regulating passenger. rates. 
Dow v. Beidelman, 5 S.W. 718, 49 Ark. 
455. (13) Regulating use of berths 
in sleeping cars. State v. Chicago, 
M. & St. PP. R. 'Co;, 140. N-W.-70, 252 
Wis. 341, Ann.Cas.1914C 478 [rev 
35 S.Ct. 869, 2388 U.S. 491, 59 Ib.Ed. 
1423, L.R.A.1916A 1133]. (14) Re- 


“quiring payment of employees on the 


day of discharge, without abatement 
or reduction. Leep v. St. Louis, I. M. 
& S. Ry. Co., 25 S.W. 75, 58 Ark. 407. 
(15) Requiring warning signs at cross- 
ings. Weitzman v. Bissell Lumber 
Co., 214 N.W. 353, 193 Wis. 561. (16) 
Imposing tax on all railroad and canal 
companies. United New Jersey R., 
etc., Co. v. Baird, 69 A. 472,75 N.J.Law 
788; United New Jersey R., ete., Co. 
v. Parker, 69 A. 239, 75 N.J.Law 771 
[mod (Sup.) 67 A. 686, 67 A. 672, 75 
N.J.Law 120]; New Jersey Cent. R. Co. 
v. State Bd. of Assessors, 65 A. 244, 
74 N.J.Law 1. (17) Regulating col- 
lection from certain class of rail- 
roads. Peo. v. Central Pacific R. Co., 
38°P? 905). 105 ‘Cal. 576 = faft' £6-S,6e 
766, 162 U.S. 91, 40 L.Ed. 903]; Blox- 
ham v. Florida Cent., etc., R. Co., 17 
So. 902, 35 Fla. 625. (18) Imposing 
tax on stated classes of property of 
railroad companies. Gillen y. Essex 
County Board of Taxation, 102 A. 676, 
91 N.J.Law 76.. (19) Relating to as- 
sessment and collection of franchise 
tax on domestic railroads whose lines 
go outside the state. Commonwealth 
v. Southern Pac. Co., 149 S.W. 1105, 
150 Ky. 97. (20) Exempting railroads 
from taxation for fixed period of time, 
Santa Fe County v. New Mexico, ete., 
RitCoae2 TRS 376; 03 NEMS: 026. S218) 
Regulating collection of taxes from 
railroads. Georgia Cent. R. Co. vy. 
Wright, 54 S.E. 64, 125 Ga. 617 [rev on 
other point 28 S.Ct. 47, 207 U.S. 127, 
52 L.Hd. 134]; Georgia R., etc., Co. v. - 
Wright, 54 S.E. 52, 125 Ga. 589. [rev 
on other point 28 S.Ct. 47, 207 U.S. 127, 
52 L.Ed. 134]; Georgia Midland, etce., 
R. Co. v. State, 15 S.E. 301, 89 Ga. 597; 
Columbus Southern R. Co. v. Wright, 
15 S.E. 293, 89 Ga. 574 [aff 14. 58.Ct 
396, 151 U.S. 470, 38 L.Ed. 238]. (22) 
Providing for collection of state taxes 
on railroad property in unorganized 
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trary,® a classification based on population being 


STATUTES 


proper where germane to the subject matter of the 


counties. Francis v. Atchison, etc., 
R.'Co., 19 Kan. 303. (23) Requiring 
approval of railroad commission of 
railroad leases. West Jersey & S. R. 
Co. v. Board of Public Utility Com’rs, 
94 A. 57, 87 N.J.Law 170 [aff 89 A. 
1017, 85 N.J.Law 468]. 


[m] Street railway companies.— 
Laws held general: (1) Authorizing 
the consolidation of street railroad 
companies. Thompson v. Indiana Un- 
ion Traction Co., 110 N.E. 121, 183 Ind. 
690. (2) Regulating fare to _ be 
charged on street railways in cities 
of second class. Ashworth v. Pitts- 
burgh Rys. Co.,-17 Pa.Dist. 128. (3) 
Requiring street cars operating north 
of a geographical line to be equipped 
_ with fenders, collisions being more 

apt to happen in that region. Thomas 
v. Spartanburg Ry., Gas & Electric 
Co., 85 S.E. 50, 100 S.C. 478. 


[n] Common carriers.—Laws held 
general: (1) Motor Vehicle Carrier 
Act, granting to carriers then operat- 
ing certificates of public convenience 
and necessity as matter of right. 
Gruber v. Commonwealth, 125 S.E. 
427, 140 Va. 312. (2) Making every 
common earrier liable to its em- 
ployees for injuries from unsafe ap- 
pliances. Majavis v. Great Northern 
Ry. Co., 141 N.W. 806, 121 Minn. 431. 
(3) Ferry law applicable to all coun- 
ties in which there are rivers requir- 
ing ferries. Nixon v. Reid, 67 N.W 
5%, 8 S.D. 507, 32 L.R.A. 315. 


6 See cases infra this note. 


[a] Highway law § generally.— 
Laws held special: (1) Establishing 
road law for particular county. Aus- 
tin Bros. v. Patton, (Tex.Commn.App.) 
288 S.W. 182 [rev (Civ.App.) 245 S.W. 
991, mod 290 S.W. 153, second motion 
den 294 S.W. 537]; Commissioners’. 
Court of Limestone County v. Gar- 
rett, (Tex.Commn.App.) 236 S.W. 970 
[vey (Civ.App.) —230- S.-W. 1010. 
motion overr (Commn.App.) 238 S.W. 
894]. (2) Prescribing for a particular 
eounty a system of road law differing 
from general road law of state. Mat- 
tox v. Knox, 23 S.E. 307, 96 Ga. 403. 
(3) Exempting particular county 
from operation of state highway law. 
Berry v. Hayes, 28 S.W.(2d) 50, 160 
Tenn. 577. (4) Exempting particular 
counties from operation of general al- 
ternative road _ law. Futrell v. 
George, 69 S.EH. 182, 1385 Ga. 265. (5) 
Restricting power of particular bor- 
ough to regulate and control use of 
streets. Attornéy General v. Borough 
of Ocean Grove, in Monmouth County, 
1147 AL 15; 96-N.J. Law 158 [aff 112 A. 
514, 95 N.J.Law 379]. (6) Providing 
a peculiar code of procedure in road 
eases for cities of the first class. In 
re Ruan st. L9 A. 219, 132 Pacl2bT 7 
RAR £93. 


[b] Highway districts and offi- 
cials.—Laws held special: (1) Es- 
tablishing road districts in particular 
county. Commissioners’ Court of 
Limestone County v. Garrett, (Tex. 
Commn,.App.) 236 S.W. 970 [motion 
overr 238 S.W. 894, and [rev (Civ. 
App.) 230 S.W. 1010]. (2) Imposing 
certain liabilities on highway commis- 
sioners of counties. not under town- 
ship organization, which in other 
counties are not imposed. Kennedy 
v. McGovern, 92 N.E. 942, 246 Ill. 497. 


[c] Highway bonds, taxes and 
funds.—Laws held special: (1) En- 
abling road districts to receive fed- 
eral aid, applicable to single county. 
Ark-Ash Lumber Co. v. Pride & Fair- 
ley, 258 S.W. 335, 162 Ark. 235. (2) 
Limiting right of single county to is- 


dzing particular 


, 


sue bonds for highway improvements. 
Owen County v. Spangler, 65 N.E. 743, 


159 Ind. 575. (3) Limiting issue of 
highway bonds, excluding certain 
counties from its operation. Owen 


County v. Spangler, 65 N.E. 743, 159 
Ind. 575. (4) Requiring payment of 
license taxes for street improvements 
in counties of certain class within 
limits of an incorporated city. San 
Luis Obispo County v. Graves, 23 P. 
1032, 84 Cal. 71. (5) Relating to the 
assessment and revision of taxes in 
cities of the state applicable only toy 
two cities. Richards v. Hammer, 42 
N.J.Law 435. (6) Making appropria- 
tion to aid particular county in con- 
struction of particular wagon road. 
Maxwell v. Tillamock County, 26 P. 
803, 20 Or, 495. 

{d] TIayout of highways.—Laws 
held special: (1) Authorizing laying 
out state road between particular 
counties. Jensen v. Polk County, 2 
N.W.-320, 47 Wis. 298. (2) Providing 
for cities of. first class, applicable to 
single city, a method of assessing 
damages for opening streets. In re 
Washington Street, 6 Pa.Co. 315. 

[e] Censtruction, improvement, 
and. maintenance of highways.—Laws 
held special: (1) Providing for con- 
struction of certain county road. 
Staley v..Wayne County Court, (W. 
Va.) 153 S.E. 589. (2) Providing for 
local improvements on petition of 
abutting landowners but granting 
landowners in some cities privileges 
not enjoyed by landowners in others. 
L’Hote v. Milford, 72 N.E. 399, 212 
Ill. 418, 103 Am.S.R. 234. (3) Author- 
county to widen 
particular road. Hamilton County v. 
State, 35 N.E. 887, 50 OhioSt. 653. (4) 
Reviving awards for street widening 
against cities, barred by limitations, 
obviously directed to one particular 
case. In re Elm Street in City of New 
York, 158 N.B. 24, 246 N.Y. 72. (5) 
Providing for damages to landowner 
from changes in grades of streets in 
a particular city. Anderton v. Mil- 
waukee, 52 N.W. 95, 82 Wis. 279. (6) 


Authorizing construction of sidewalks 
in villages in any county containing 
city of first grade of first class in 
which no sidewalks have been con- 
structed under particular statutes. 
Costello v. Wyoming, 30 N.E. 613, 49 
OhioSt. 202. (7) Regulating affairs 
of townships and road districts with 
reference to care of roads and bridges. 
In re Petition of Lehigh Valley Coal 
Co., 14 Pa.Co. 621. (8) Imposing lia- 
bility for repairs of street in particu- 
lar borough on street railroad com- 
pany. Norristown v. Citizens’ Pass. 
Ry Con 23 Any L062, 148 Pasi. 69) 
Providing that the Lenoir & Blowing 
Rock Turnpike Company shall not 
maintain a tollgate nearer than eight 
miles from Lenoir. Watts v. Lenoir 
& Blowing Rock Turnpike Co., 106 
SH 4975) US IN Cogl29, 


({f] Bridges.—Laws held special: 
(1) Providing for erection and re- 
moval of bridges across a particular 
river. Anderson v. Cloud County, 95 
P. 583, 77 Kan. 721. (2) Authorizing 
construction of bridge by any city of 
third grade of the first class, apply- 
ing to single city. Platt v. Craig, 63 
N.E. 594, 66 OhioSt. 75 [rev State v. 
Jones, 11 OhioCir.Dec. 496, 22 OhioCir. 
Ct. 682]. (3) Providing for construc- 
tion of bridge at expense of two coun- 
ties, certain municipalities, and state. 
State v. Hazelwood, 149 N.W. 141, 158 
Wis. 405. (4) Providing that commis- 
sioners of Yadkin and Surry counties, 
acting jointly, construct bridge over 
Yadkin river at designated point. 


statute ;7 otherwise not.® 


Day -v. Commissioners of Yadkin 
County, 133. S.h. 164; 1912 Nee. 780: 
(5) Relating to bridges and ap- 
proaches thereto, which applied only 
to one county. Ashley v. Board of 
Com’rs of Wyandotte County, 247 P. 
859, 121 Kan. 408. (6) Authorizing 
issue of bonds for levee or bridge 
purposes by any county containing 
city of first grade of first class. State 
v. Hamilton County, 11 OhioCir.Dec. 
317, 20 OhioCir.Ct. 659. (7) Making 


‘appropriation out of state treasury 


for erection of bridge over particular 
stream. Peo. v. Chautauqua County, 
43 N.Y. 10. (8) Transferring burden 
of maintenance of bridges from towns 
to counties, excepting towns in par- 
ticular county. State v. Sauk Coun- 
ty, 22 NW... 572; 62 Wis: 376. 


[g] Transportation.—Laws held 
special: (1) Authorizing construc- 
tion of tunnels in cities, but adopt- 
ing existing special legislation con- 
tained in charters of various cities. 
Alexander v. Duluth, 58 N.W. 866, 57 
Minn. 47. (2) Providing for in- 
corporation and regulation of pas- 
senger railway companies, but not 
applying to certain classes of cities. 
Berks & Dauphin Turnpike v. Leb- 
anon Electric Ry. Co., 5 Pa.Co. 467. 
(3) Dividing property of railroad and 
canal companies into four classes and 
taxing one class differently from other 
three arbitrarily. United New Jersey 
IR.,..etc., ‘Co. wv.) Parker, 69 VAS 2397 i> 
N.J.Law 771 [mod (Sup.) 67 A. 686, 
67 A. 672, 75 N.J.Law 120]. {4) Re- 
lating to wharves and docks of cities 
of the third class. Oliver v. Burling- 
ton; 67: A. 43,75 NiJ.Law 227, 


[h] Sewers and drains.—Laws 
held special: (1) Creating a drain- 
age district for certain counties only. 
Tallahatchie Drainage Dist. v. San- 
ford, (Miss.) 58 So. 220; Crenshaw v. 
State, 58 So. 219, 101 Miss. 457. (2) 
Providing for establishment of sew- 
ers depriving landowners in some cit- 
ies of all voice in the matter while 
giving that right to landowners in 
other cities. State v. Plainfield, 24 A. 
494, 54 N.J.Law 529. (3) Creating 
special sanitary and maintenance dis- 
trict. Drysdale v. Prudden, 143 S.E. 
530,41 950 NC 7225 


[i] Public utilities —Laws held 
special: (1) Exempting city of Hag- 
erstown from supervisory control of 
public service commission. Littleton 
v. City of Hagerstown, 132 A. 773, 150 
Md. 163. (2) Empowering particular 
city to regulate charges of telephone 
companies. City of Crisfield v. Chesa- 
peake & Potomac Telephone Co. of 
ePRpoDs City, 1025A. 4151, DSi wid, 


7 See cases infra this note. 


[a] Assessments for local im- 
provements.—Northwestern Univer- 
sity v. Village of Wilmette, 82 N.E. 
615, 230 Ill. 80. 


[b] Highways.—Edmonds v. Town 
of Haskell, 247 P.15, 121 Okl. 18 fer= 
ror dism 47 S.Ct. 246, 273 U.S. 647, 71 
L.Ed. 821]; Bocox v. Town of Bixby, 
247 P. 20, 114 Okl. 269. 


[ce] Light and power plants.— 
State v. McCombs, 284 P. 618, 129 
Kan. 834; Peo. v. Squire, 14 N.E. 820, 
107 N.Y. 5938, 1 Am.S.R. 893. 


[a] Railroads—City of Burline- 
ton v. Pennsylvania R. Co., 142 A. 23, 
104 N.J.Law 649. 

[e] Sewers.—Miller vy. 
Louisville, (Ky.) 99 S.W. 28 


8. 


City of 
4, 


See cases infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 361] d. Police and Fire Protection. The gen- 
eral rules hereinbefore discussed? have been applied 
to statutes relating to police and fire protection and 
to the municipal departments connected therewith.1° 
Special laws are held valid in the absence of consti- 
Where the constitution re- 
quires a general law or prohibits a special law, a 
special law within the terms of the constitutional 
provision is void;!? valid, if not within its terms.1® 


tutional prohibition.!! 


Legislation applicable to a class 


[a] Highways.—Whitney v. Hills- 
borough County, 127 So. 486, 99 Fla. 
628; Moore v. Bible, (Ind.) 89 N.EB. 
876; Lowry v. Scott, 124 N.W. 635, 
110 Minn. 98; Foley v. Hoboken, 38 A. 
$33, 61 N.J.Law 478; In re Henne- 
berger, 50 N.E. 61, 155 N.Y. 420, 42 
L.R.A. 132; State v. Mitchell, 31 Ohio 
St. 592. 


[b] Local improvements.—L’ Hote 
v. Milford, 72 N.E. 399, 212 Ill. 418, 
103 Am.S.R. 234; Scranton v. Silk- 
gan, 67A..146,. 213° Pa. 191. 


[ec] Parks.—State v. 
N.E. 895, 64 OhioSt. 162. 


[d] Railroads and street railways. 
—Burligston v. Pennsylvania Co., 38 
A. 849, 56 N.J.Eq. 259 [aff 43 A. 700, 
58 N.J.Eq. 547]; Ashworth v. Pitts- 
burg Rys. Co., 80 A. 981, 281 Pa. 539. 

9. See supra §§ 307-326. 

10. See cases infra this section. 

Departments: 

Fire see Municipal Corporations §§ 

1445-1508. 


Police see Municipal Corporations §§ 
1271-1444. 


Cowles, 59 


11. See cases infra note 13. 

12. See cases infra note 15. 

13. See cases infra this note. 

[a] Police.—Law directing police 


commissioners of Baltimore to pen- 
sion retired matron of station house, 
widow of deceased member and cer- 
tain ex members of police force is not 
in conflict with a constitutional pro- 
vision prohibiting special law where 
provision has been made by existing 
jaw, such pensions not being allow- 
able under pension laws existing at 
time the several acts were enacted 
and is valid. Board of Police Com’rs 
v. McClenehan, 101 A. 786, 131 Md. 
315. ; 


[b] Fire-——Law requiring exits, 
fire escapes, fire extinguishers, and 
fire preventives for buildings of a 
certain character, such as theaters, 
public halls, and other places where 
persons assemble or the public resort 
“other than buildings situated in the 
cities of the first and second classes,” 
enforceable by state officers, no duty 
to be performed nor responsibility to 
be incurred being imposed upon any 
city, county, borough, or school dis- 
trict officer, and the fees of any such 
officer not regulated thereby, and hav- 
ing nothing to do with the revenues 
of counties, cities, or townships, is 
not within constitutional prohibition 
against local legislation regulating 
‘the affairs of counties cities, town- 
ships, wards, boroughs, cr school dis- 
‘tricts and is valid. A. L. Roumfort 
Co. v. Delaney, 79 A. 653, 230 Pa. 374. 


14, See cases infra this note. 


[a] Police.—Laws held general: 
(1) Providing for police government 
‘of cities of the first class through a 
board of police commissioners not- 
withstanding provision that commis- 
sioners shall be appointed by execu- 
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‘STATUTES 


statute.1® 


is held general 


tive council. State v. Hunter, 17 P. 
Lite) OS Kane eb es (2) Relating to 
clerks in detective department being 
members of police force, excluding 
cities of first class. Campbell v. 
Brennan, 143 A. 806, 105 N.J.Law 11. 
(3) Providing that pension act shall 
go into effect at once in municipali- 
ties having a pension fund and shall 
not take effect until after a favorable 
vote at an election in other municipal- 
ities. Hulme v. Board of Com’rs of 
Trenton, 111 A. 541, 95 N.J.Law 30 [aff 
112 A. 498, 95 N.J.Law 545]. (4) Re- 
duiring payment of stated pensions to 
retired policemen of first-class cities 
even though applicable at the time to 
one city only. Board of Trustees of 
Policemen’s Pension Fund v. Schupp, 
3 S.W.(2d) 606, 223 Ky. 269. (5) 
Doubling pensions of policemen in 
first-class cities. Board of Trustees 
of Policemen’s Pension Fund v. 
Schupp, 3 S.W.(2d) 606, 223 Ky. 269. 
(6) Limiting time for bringing of ac- 
tions against police officers for as- 
sault and false imprisonment in Met- 
ropolitan Police Acts. Barnet v. Cox, 
96Q. Bs 6LT: 


[b] Fire.—Laws held general: (1) 
Requiring fire escapes on buildings 
four or more stories in height, except 
such as are used for private resi- 
dence, and on buildings more than 
two stories in height used for manu- 
facturing purposes. Arms y. Ayer, 
61 N.E. 851, 855, 192 Ill. 601, 58 L.R.A. 
277, 85 Am.S.R. 357. (2) Requiring 
fire escapes in factories, mercantile 
establishments, mills, and workshops. 
Greene v. L. Fish Furniture Co., 111 
N.E. 725, 272 Ill. 148. (3) Requiring 
mayer of cities having a population 
of more than twenty thousand to ap- 
point a board of fire and police com- 
missioners, to be selected from the 
two leading political parties. State v. 
Sargent, 124 N.W. 339, 145 Iowa 298, 
27 L.R.A.N.S. 719, 139 Am.S.R. 439. 
(4) Creating the office of fire preven- 
tion commissioner and providing for 
the enforcement of his orders. Jack- 
son v. Bell, 226 S.W. 267, 143 Tenn. 
452. (5) Authorizing creation, in cer- 
tain class of cities and villages, of 
firemen’s civil service commissions. 
State v. Peterson, 280 N.W. 830, 180 
Minn. 366. (6) Protecting exempt 
firemen from removal from office ex- 
cept for good cause shown after hear- 
ing. Garey v. Riddle, 86 A. 532, 84 
N.J.Law 80; McGrath v. City of Bay- 
onne, 83 A. 780, 83 N.J.Law 224 [rev 
on other point 89 A. 48, 85 N.J.Law 
188]. (7) Providing that no fireman, 
other than the chief and assistant 
chief, shall be compelled to be on duty 
more than twelve hours continuously 
in any one day, the classification be- 
tween the chief and assistant and the 
firemen being reasonable. State v. 
a of Lincoln, 154 N.W. 217, 98 Neb. 


15. See cases infra this note. 


[a] Police.—Laws held special: 
(1) Exempting counties having a pep- 
ulation of one hundred and ninety 
thousand and over, according to the 
federal census of 1910, from liability 
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where classification is made on a reasonable basis;14 
and special where the classification is arbitrary,1® 
a classification based on population not being proper 
where not germane to the subject matter of the 


[§ 362] e. Care of Poor, Dependent, Delinquent, 
and Defective.17 
discussed'® have been applied to statutes relating 
to care of the poor, dependent, delinquent, and de- 


The general rules hereinbefore 


to contribute to pay of state constabu- 
lary. State v. Cummins, 210 S.W. 161, 
141 Tenn. 318. (2) Providing method 
for appointment of police commission- 
ers in cities of a stated population ex- 
cluding particular city from its oper- 
ation. State v. Nealon, 62 A. 182, 73 
N.J.Law 100. (3) Providing for re- 
organization of board of police com- 
missioners of particular city. State 
v. Jones, 64 N.E. 424, 66 OhioSt. 453, 
90 Am:S.R. 592. (4) Making five 
years’ service necessary to appoint- 
ment to office in police department in 
municipalities where members of 
force can be removed only for cause 
and after hearing. Cook v. Ramsey, 
90 A. 265, 86 N.J.Law 263. (5) Pro- 
viding for appointment and removal 
of police officers excluding from its 
operation seaside and summer resorts. 
Clark v. Cape May, 14 A. 581, 50 N.J- 
Law 558. (6) Regulating promotions 
in police departments in existence for 
at least three years prior to passage 
of act but not applying to police de- 
partments established within that 
period. Westervelt v. Borough of 
Tenafly, 133 A. 753,..4 N.J.Miser25792 
(7) Giving police commissioner dis- 
cretion to promote lieutenants to cap- 
taincy in police department on basis 
of length of service, actually applica- 
ble to one city only. Schieffelin v-. 
Kelliher, 209 N.Y.S. 491, 125 Misc. 
305 [aff 213 N.Y.S. 902, 215 App.Div. 
770]. (8) Regulating the pay of pa- 
trolmen in cities other than first and 
second class, and in all towns and 
townships. Sawyer v. Kearny, 90 A. 
306, 85 N.J.Law 625. (9) Authorizing 
members of particular police relief 
association to receive witness fees 
for the benefit thereof. State ex rel. 
Wander v. Kimmel, 165 S.W. 1067, 256 
Mo. 611. (10) Providing pension for 
police commissioners ‘‘now serving.” 
Schieffelin v. McLaughlin, 215 N.Y.S. 
209, 127 Misc. 56. (11) Authorizing 
pension to police commissioner under 
terms applicable to single individual 
only. Schieffelin v. Warren, 229 N.Y. 
S. 589, 224 App.Div. 115 [mod 165 N.E. 
824, 250 N.Y. 396]. 


[b] Fire—lLaws held special: (1) 
Empowering municipalities governed 
by commissioners or improvement 
commissions to establish fire depart- 
ments. Wygant v. Hackensack Im- 
provement Commission, 98 A. 477, 89 
N.J.Law 454. (2) Permitting volun- 
teer fire departments to determine 
for themselves whether the law shall 
become operative as to them. Stevens 
v. Village of Nashwauk, 200 N.W. 927, 
161 Minn. 20. (3) Providing that in 
cities other than those of the first 
class having a paid fire department no 
fireman shall be promoted above hose- 
man unless he had served three years. 
Armstrong v. City of Bayonne, 90 A. 
1014, 86 N.J.Law 67. 


16. State v. Weakley, 45 So. 175, 
153 Ala. 648; Darcy v. San Jose, 38 P. 
500, 104 Cal. 642. 


i7.. Department of charities and 
correction see Municipal Corporations 
§§ 1586-1590. 


18. See supra §§ 307-326. 
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fective.!9 


otherwise not.?°-?° 


[§ 363] f. Schools and School Districts. The gen- 
eral rules hereinbefore discussed?" have been ap- 
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Where the constitution requires a gen- 
eral law or prohibits a special law, a special law 
within the terms of the constitutional provision is 
“void;2° valid, if not within its terms.?+ 
tion applicable to a class is held general where 
classification is made on a reasonable basis;?* and 
special where the classification is arbitrary,?* a clas- 
sification based on population being proper where 
germane to the subject matter of the statute,°* 


STATUTES 


Legisla- 


meet the constitutional requirement of uniformity ; 
otherwise not.*° ; 
stitutional prohibition~against the granting of spe- 
cial privileges by special law are void;*? valid if 
no constitutional violation is involved.*? 
laws are held valid in the absence of constitutional 
prohibition,?® or where the constitution authorizes 
or necessitates the making of the law.** 
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tricts.28 Laws general in nature are valid if they 


29 


Laws which violate the con- 


Special 


Where the 


constitution requires a general law or prohibits a 


plied to statutes relating to schools and school dis- 


19. See cases infra this section. 
/20. See cases infra note 23. 
21. See cases infra this note, 


[a] Delinquents.—Laws held val- 
id: (1) Providing .for detention 
homes for delinquent children, not 
within constitutional prohibition 
against special laws relating to the 
assessment of taxes and is valid. 
Salt Lake County v. Salt Lake City, 
134 P. 560, 42 Utah 548. (2) Provid- 
ing for care and custody of children 
who are likely to develop criminal 
tendencies, and giving additional pow- 
ers to the superior courts in respect 
thereof, to be exercised exclusively 
within incorporated cities having a 
freecholders’ charter, not within con- 
stitutional prohibition against special 
laws relating to “municipal affairs.” 
Nicholl v. Koster, 108 P. 302, 157 Cal. 
416. 


22. See cases infra this note. 


[a] Poor.—Laws held general: 
(1) Creating poor districts and pro- 
viding for organization, excepting 
cities from its operation. Rose v. 
Beaver County, 54 A. 263, 204 Pa, 372 
[aff 20 Pa.Super. 110]. (2) Providing 
for relief of needy, sick, and indigent, 
who have no known legal settlement 
in the state, at expense of county 
where relief is required. Pulaski Tp. 
Poor Dist. v. Lawrence County, 34 Pa. 

' Super. 602 [op reprinted and aff 71 
A. 705, 222 Pa. 358].’ (3) Providing 
for administration of county plant for 
relief of poor in counties having pop- 
ulation of 250,000 and over. State v. 
Groth, 112 N.W. 431, 132 Wis. 283. 
(4) Claims by state for reimburge- 
ment of expenses of indigent insane 
at state hospital. In re Mansley’s 
Hstate, 98 A. 702, 253 Pa. 522. (5) 
Providing for care of poor in particu- 
lar counties only. Conyngham Tp. 
Poor Dist. v. County of Luzerne, 17 
Pa.Co. 88. (6) Providing for a county 
welfare board in counties having a 
population of over one hundred thou- 
sand. State v. Daniel, 99 So. 804, 87 
Fla. 270. 


[b] Dependent.—Law regulating 
chartered benevolent institutions hav- 
ing the custody of children of certain 
ages who should not be left at large 
or in the custody of their parents is 
general. Kennedy v. Meara, 56 S.E. 
243, 127 Ga. 68, 9 Ann.Cas. 396. 


[c] Delingnent.—Laws held gener- 
al: (1) Claims by county for reim- 
bursement of expenses of criminal in- 
sane at hospital. Napa State Hos- 
pital v. Yuba County, 71 P. 450, 138 
Cal. 378. (2) Establishing in cities of 
the first and second class a house or 
houses of detention for delinquent, 
dependent, and neglected children. 
Price v. Walton, 49 Pa.Super. 1; Salt 
Lake County v. Salt Lake City, 134 P. 
560, 42 Utah 548. 


[d] Defective—Law making a 


county liable for semiannual pay- 
ments of fifty dollars for each inmate 
of the state home for the feeble mind- 
ed, if the person legally responsible 
therefor is unable to pay the same is 
general. State v. Lewis, 119 N.W. 
1037, 138 N.D, 125: 


23. See case infra this note. 


[a] Poor.—Law providing for care 
of poor in counties having infirmaries, 
excepting two counties which also 
have infirmaries, is special. State v. 
Bargus, 41 N.E. 245, 53 OhioSt. 94, 53 
Am.S.R. 628. 


as Price vy. Walton, 20 Pa.Dist. 


25-26. Murray v. Ramsey County, 
84 N.W. 103, 81 Minn. 359, 83 Am.S.R. 
$79, 51 LAR:A. 828. 


Schools and school districts gener- 
ally see Schools and School Districts 
56:'C.J. p39. 


27. See supra §§ 307-326. 
28. See cases infra this section. 


29. Cal.—Aikins v. Kingsbury, 151 
P. 145, 170 Cal. 674 [aff 38 S.Ct. 558, 
247 U.S. 484, 62 L.Ed. 1226]. 


Ill.—Peo. v. Cleveland, C., C. & St. 
L. Ry. Co., 121 ‘N-B. 737,.286 1, 414: 
Peo. v. Wabash Ry..Co., 121 N.E. 737, 
286 Ill. 399; Peo. v. Chicago & N. W. 
Ry. Co., 121 N.E. 731, 286 Ill. 384; Peo. 
v. Chicago & W. I. R. Co., 100 N.E. 35, 
256 Ill. 388. 


Iowa.—Bopp v. Clark, 147 N.W. 172, 
165 Iowa 697, 52 L.R.A.N.S. 493, Ann. 
Cas.1916E 417. ; 


Kan.—State v. Board of Education 
of City of Humboldt, 253 P. 251, 122 
Kan. "708: State uw, Lamont, 181 P, 
617, 105 Kan. 134; State v. Pauley, 
112 P. 141, 83 Kan. 456. 


Miss.—Turner v. County of For- 
rest, 53 So. 684; Turner vy. City of 
Hattiesburg, 53 So. 681, 98 Miss. 337. 


N.D.—State v. Davis, 229 N.W. 105, 
59 N.D. 191; McDonald y. Hanson, 164 
N.W. 8, 37 N.D. 324. 


Ohio.—Kneale v. Jennings, 146 N.E. 
87, 111 OhioSt. 637; State vy. Sherman, 
135 N.E. 625, 104 OhioSt. 317; State 
v. Evans, 107 N.E. 537, 90 OhioSt. 243. 


30. .Southern Ry. Co. v. Harrison, 
157 S.E. 462, 172 Ga. 465; State v. 
Withrow, 31 OhioCir.Ct. 215. 


31. See cases infra note 32. 
32. See cases infra this note, 


[a] Prohibition against special 
privilege not violated.—(1) Allowing 
interest at not ‘to exceed eight per 
cent on school salary warrants not 
paid for want of funds. Coggins vy. 
Ely, 202 P. 391, 23 Ariz. 155. (2) En- 
abling inhabitants of territory once 
forming common school district to 
be detached from community consoli- 
dated school district, although deny- 


special law, a special law within the terms of the 
vonstitutional provision is void;%* valid, if not 


ing such privilege to inhabitants of 
territory not previously constituting 
entire common school district. Peo. 
Vv. Camargo Community Consol. 
Sehool Dist. No. 158, 145 N.E. 154, 313 
Tll. 321. (3) Establishment of con- 
solidated school districts by persons 
inhabiting territory composed of en- 
tire school districts. Peo. v. Moyer, 
131 N.E. 280, 298 111.143. (4) Loaning 
school funds on unencumbered culti- 
vated farm lands. Peo. v. Higgins, 
168 P. 740, 69 Colo. 79. 


33. See cases infra this note. 


[a] Schools.—Laws_ held _ valid: 
(1) Authorizing particular school dis- 
trict to sell bonds for construction of 
high school. Brownlee v. Brock, 92 
S.E. 477, 107 S.C. 230. (2) Relating 
to teachers’ certificates. Brattleboro 
Town School Dist. v. Brattleboro 
yi Dist. No. 2, 48 A. 697, 72 Vt. 


[b] School districts.—Laws held 
valid: (1) Establishing particular 
school distriet for Indians. State v. 
Wolf, 59 S.E. 40, 145 N.C. 440, 13 Ann. 
Cas. 189. (2) Creating and organiz- 
ing independent school district under 
special charter. Howard v. Independ- 
ent School Dist. No. 1 of Nez Perce 
County, 106 P. 692, 17 Idaho 537. 


34. See cases infra this note, 


[a] Schools.—Laws held _ valid: 
(1) Authorizing creation of particular 
independent school district. Geffert 
v. Yorktown Independent School Dist., 
(Tex.Civ.App.) 285 S.W. 345; Powell 
v. Charco Independent School Dist., 
(Tex.Civ.App.) 203 S.W. 1178; Hous- 
ton v. Gonzales Independent School 
Dist., (Tex.Civ.App.) 202 S.W. 963 
[mod (Commn.App.) 229 S.W. 467]. 
(2) Requiring particular city to issue 
bonds in aid of State University. 
State v. City of Lawrence, 100 P. 48%, 
79 Kan, 234. 


[b] School districts—Laws held 
valid: (1) Creating particular con- 
solidated independent school district. 
James v. Autry, (Tex.Civ.App.) 256 
S.W. 674; Jenkins v. Autry, (Tex. 
Civ.App.) 256 S.W. 672. (2) Creating 
independent school -districts by spe- 
cial act. ‘Hill v. Smithville Independ- 
ent School Dist., (Tex.Commn.App.) 
251 S.W. 209; Frass v. Darrouzett In- 


dependent School Dist., (Tex.Civ. 
App.) 277 S.W. 751; Powell v. Charco 
Independent School Dist., (Tex.Civ. 


App.) 208 S.W. 1178. 


35. See cases infra this note; 
infra note 38, 


fa] Schools.—Law fixing a maxi- 
mum rate of interest on school bonds 
of the city of Detroit is within con- 
stitutional prohibition against special 
laws where provision can be made by 
general law, and __ void. Common 
Council of City of Detroit v. Engel, 
168 N.W. 462, 202 Mich. 536. 


[b] School districts.—Law classi- 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fying cities for school, as distinguish- 
ed from municipal, purposes, is with- 
in constitutional prohibition against 
special laws regulating affairs of 
cities, counties, townships, wards, 
boroughs, or school districts, and 
void. Commonwealth y. Barnhardt 
City, 23 Pa.Co. 152. 


36. See cases infra this note. 


[a] Schools.—Laws held valid: 
(1) Authorizing establishment of 
school system in particular town, not 
within constitutional prohibition 
against special laws where provision 
has been made by general law, the 
general law relating only to districts. 
Farmer v. Town of Thomson, 65 S.E. 
180, 133 Ga. 94. (2) Providing public 
school system for particular city, not 
within constitutional prohibition 
against special laws where provision 
made by general law. Board of Edu- 
cation of Fulton County v. Board of 
Education of College Park, 95 S.E. 684, 
147 Ga. 776. (3) Establishing high 
school in particular county, not with- 


_ in constitutional prohibition against 


special laws where provision can be 
made by’ general law. Hichholtz v. 
Martin, 36 P. 1064, 53 Kan. 486. (4) 
Authorizing construction of high 
school building in particular town, 
not within constitutional prohibition 
against special laws where provision 
can be made by general law. Dotta 
v. Hesson, 143 P. 305, 38 Nev. 1. (5) 
Authorizing -establishment of central- 
ized high school for five school dis- 
tricts, not within constitutional pro- 
hibition against special laws incorpo- 
rating district. Arnette v. Ford, 125 
S.BE. 138, 129 S.C. 526. (6) Authoriz- 
ing establishment of particular high 
school in particular town, not within 
constitutional prohibition against spe- 
cial laws regulating county affairs. 
Herold v. McQueen, 75 S.E. 313, 71 W. 
Va. 43. (7) Creating state normal 
school, not within constitutional pro- 
hibition against special laws provid- 
ing for management of any private or 
eommon school. Turner v. County of 
Forrest, (Miss.) 53 So. 684; Turner v. 
City of Hattiesburg, 53 So. 681, 98 
Miss. 337. (8) Providing for the sale 
of the commons of Kaskaskia to cre- 
ate a permanent school fund, sot 
within constitutional prohibition 
against special laws providing for the 
management of common_ schools. 
Land Com’rs of Commons of Kaskas- 
kia v. President and Trustees of Com- 
mions of Kaskaskia, 94 N.E. 970, 249 
Th. 578. 


[b] School districts.—Laws held 
valid: (1) Creating particular dis- 
trict, not within constitutional pro- 
kibition against special laws creating 
eorporations except for municipal 
purposes. Sauk Centre Bd. of Educa- 
tion v. Moore, 17 Minn. 412. (2) Cre- 
ating particular district and providing 
for government by school trustees, 
not within constitutional prohibition 
against special laws creating offices. 
Glass v. Pool, 166 S.W. 375, 106 Tex. 
266. (3) Establishing particular dis- 
trict, not within constitutional prohi- 
bition against special laws incorpo- 
rating educational societies. State v. 
McCaw, 58 S.B. 145, 77 S.C. 351. (4) 
Establishing school district, not with- 
in constitutional prohibition against 
special laws where provision has been 
made by general law. Burkhart vy. 
City of Fitzgerald, 73 S.H. 583, 137 
Ga. 366. (5) Relating to organization 
of school districts, not within consti- 
tutional prohibition against special 
legislation when a general law can be 
made applicable. McDonald v. Han- 
son, 164 N.W. 8, 37 N.D. 324. ] 
larging particular district, not with- 
in constitutional prohibition against 


(6) En-| 
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special laws incorporating districts. 
Burriss v. Brock, 79 S.E. 198, 95 S.C. 
104.. (7) Consolidating districts, not 
within constitutional prohibition 
against special laws incorporating 
districts. Walker v. Bennett, 118 S.B. 
779, 125 S.C. 389. (8) Providing for 
division of districts, not within con- 
stitutional prohibition against special 
laws incorporating districts. Powell 
v. Hargrove, 134 S.H. 380, 136 S.C. 
345. (9) Recognizing and retaining 


particular school district, not within | 


constitutional prohibition against spe- 
cial laws establishing or changing 
lines of school districts. Duffy v. 
City of Greensboro, 120 S.E, 53, 186 
N.C. 470. (10) Changing borough 
limits and incidentally school district 
limits, not within constitutional pro- 
hibition against special laws regulat- 
ing affairs of school districts. In re 
Sugar Notch Borough, 43 A. 985, 192 
Pa. 349. (11) Declaring particular 
district to be subject to village school 
law, not within constitutional prohi- 
bition against special laws conferring 
corporate powers. State v. Powers, 
38 OhioSt. 54. (12) Enabling original 
school districts in consolidated dis- 
trict to detach themselves from lat- 
ter, not within constitutional prohibi- 
tion against special laws providing 
for management of common schools. 
Peo. v. Camargo Community Consol. 
School Dist. No. 158, 145 N.H. 154, 313 
Til. 321. (¢13) Authorizing condemna- 
tion of land for school purposes, not 
within constitutional prohibition 
against special laws where general 
law exists. Sheppard vy. City of Edi- 
son, 142 S.E. 535, 166 Ga. 111. 


[c] School bonds, taxes, and 
fands.—Laws held valid: (1) Au- 
thorizing school board of particular 
county to borrow money, not within 
constitutional provision against spe- 
cial laws where provision can be made 
by general law. Breckenridge v. 
County School Board, 135 S.E. 693, 146 
Va. 1. (2) Relating to bond issue by 
board of trustees of school district, 
not within constitutional prohibition 
against special laws establishing or 
changing district lines. Roebuck v. 
Board of Trustees of Robersonville 
Graded School Dist., 113 S.H. 676, 184 
N.C. 144. (3) Providing that any 
graded school district created by spe- 
cial act and having a school fund oth- 
er than that provided by general law 
shall have power to issue bonds, not 
within constitutional prohibition 
against special legislation for man- 
agement of common schools. Smith 
v. Board of Trustees of Shelby Grad- 
ed School Dist., 186 S.W. 927, 171 Ky. 
39. (4) Making amount of school tax 
beyond state appropriation depend on 
action by each school district, not 


within constitutional prohibition 
against special laws regulating man- 
agement and support of public 
schools. Landis v. Ashwerth, 31 A. 


1017, 57 N.J.Law 509. (5) Authoriz- 
ing common council of a city to levy 
taxes for school purposes, not within 
constitutional prohibition against spe- 
cial laws providing for the manage- 
ment of common schools. Speight v. 
Peo., 87 111. 595. (6) Exempting prop- 
erty within union high school dis- 
tricts from taxation for the support 
of county high schools, not within 
constitutional prohibition against lo- 
cal laws exempting property from 
taxation. Wood v. Calaveras County, 
129 P. 288, 164 Cail. 398. (7) Appor- 
tioning between particular. districts 
after boundaries altered, not within 
constitutional prohibition against spe- 
cial laws where courts have jurisdic- 
tion to grant relief asked for. School 
Dist. of Hartford v. West Hartford 
Special School Dist., 143 S.W. 895, 102 
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within its terms.?¢ Legislation applicable to a class | reasonable basis;?™ and special where the classifica- 
is held general where classification is made on a 


Ark, 261. 


[d] School officers and boards.— 
Law providing for state board of con- 
trol is not within constitutional pro- 
hibition against special laws incor- 
porating educational companies or 
associations, and is valid. State v. 
Bryan, 39 So. 929, 50 Fla. 293. 


37. See cases infra this note. 


[a] Schools.—Laws held general: 
(1) Providing for establishment of 
kindergartens in cities and towns. 
Los Angeles County vy. Kirk, 83 P. 
25.0, 148 Cal. 385. (2) Authorizing es- 
tablishment of high schools in town- 
ships having certain assessed valu- 
ation. Gruber v. State, 148 N.E. 481, 
196 Ind. 436. (3) Providing for or- 
ganization of consolidated schools and 
rural high schools. State ex inf. 
Wright v. Morgan, 187 S.W. 54, 268 
Mo. 265. (4) Providing for the es- 
tablishment of community high 
schools. Peo. v. Long, 130 N.E. 515, 
297 Tll. 194. (5) Establishing normal 
schools throughout the state. Briggs 
v. Johnson, 4 F.Cas.No. 1,872, 4 Dill. 
148. “6) Establishing a school code 
for the whole state. Flanelly . v. 
Manley, 22 Pa.Dist. 167. (7) Relating 
to school management in cities of 
first elass. State v. Lindemann, 111 
N.W. 214, 182 Wis. 47. (8) Providing 
pension fund for public school teach- 
ers applicable to all counties but one 
which already has such a law. Fel- 
lows v. Connolly, 160 N.W. 581, 193 
Mich. 499. (9) Regulating manage- 
ment of schools and providing for 
teachers’ retirement fund. Allen v. 
Board of Education of City of Pas- 
saic, 79 A. 101, 81 N.J.Law 135. (10) 
Equalizing school advantages in par- 
ticular county. Coble v. Board of 
Com’rs of Guilford County, 114 S.E: 
487, 184 N.C. 342. 411) Providing that 
appointment of school teachers in 
first class cities be permanent after 
successful probation. State v. Board 
of School Directors of City of Mil- 
waukee, 209 N.W. 683, 190 Wis. 570. 
(12) Providing for attendance of pu- 
pils living in nonhigh school districts, 
Board of Education of Princeton High 
School Dist. No. 500 v. Board of Edu- 
cation of Wyanet Community High 
School Dist. No. 510, 145 N.H. 169, 314 
Hil. 83; Hughesville Borough School 
Dist. v. Wolf Tp. School Dist., 40 Pa. 
Super. 311. (13) Prohibiting fraterni- 
ties in public schools, even though 
normal schools excluded. Bradford 
v. Board of Education of City and 
County of San Francisco, 121 P. 929, 
18 Cal.App. 19. (14) Prohibiting fra- 
ternities, sororities, or secret socie- 
ties in public schools. Sutton v. 
Board of Education of City of Spring- 


field, 138 N.E. 131, 306 Ill. 507. (15) 
Relating to teachers’ pensions. 
Trumper v. School Dist. No. 55 of 


Musselshell County, 173 P. 946, 55 


Mont. 90. 


[b] School districts.—Laws held 
general: (1) Declaring that cities of 
a particular class shall constitute one 
school district. Com. vy. Middleton, 
60 “A, 297, 210° Pa. 582;  ‘Hnegle > vw. 
Reichard, 4 Pa.Co. 48. (2) Providing 
method of organizing school districts. 
McDonald v. Hanson, 164 N.W. 8, 37 N. 
D. 324. (3) Regulating conduct of 
business of school districts in cities of 
the third class, Com. v. Hitchens, 50 
A. 91, 200 Pa. 508. (4) Extending the 
Civil Service Law to school districts. 
Board of Education of Newark v. Civ- 
il Service Commission of New Jersey, 
119 A. 875, 98 N.J.Law 417 [aff. 122 
A. 807, 99 N.J.Law 106]. (5) Permit- 
ting district which is coterminous 
with city which has accepted the act 
te decide for itself whether it also 
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tion is arbitrary,?® a classification based on popula- | tion being proper where germane to the subject 


will accept the act or be bound by[ A. 127, 195 Pa. 515. 


the law to which it is now subject. 
Com. v. Guthrie, 52 A. 254, 203 Pa. 
209. (6) Providing for alteration of 
boundaries of ‘high school district, 
applying only to districts that have 
no approved schoolhouse, or have 
no bonded debt. Morgan v. Dorn- 
brook, 206 N.W. 55, 188 Wis. 426. (7) 
Relating to consolidation of schools 
in any incorporated village or city 
of fourth class containing two or 
more school districts situated wholly 
or partly within its limits. State v. 
Independent School Dist. of Granite 
Falls, 174 N.W. 414, 143 Minn. 4338. 
(8) Relating, to consolidation of 
schools in any incorporated village or 
city of the fourth class containing 
two or more school districts. State 
v. Independent School Dist. of Granite 
Falls, 174 N.W. 414, 143 Minn. 433. 
(9) Providing for the creation of com- 
munity consolidated school districts. 
Peo. v. Exton, 131 N.E. 275, 298 Ill. 
119. (10) Authorizing consolidation 
of school districts. Special School 
Dist. No. 60 v. Special, School Dist. 
No. 2, 25 S.W.(2d) 448, 181 Ark. 253; 
Le Maire v. Henderson, 298 S.W. 327, 
174 Ark. 936. (11) Providing for con- 
solidation of districts on basis of 
classification into whole districts con- 
solidating, and parts of districts con- 


solidating after having separated 
from old districts. Peo. v. Moyer, 
131 N.E. 280, 298 Ill. 143. (12) Pro- 


viding for detachment of territory 
from consolidated school districts. 
Peo. v. Lukenbill, 145 N.E. 294, 314 
Til. 64. (13) Authorizing sale of real- 
ty by any school district without ref- 
erence to attendance. Los Angeles 
City School Dist. of Los Angeles 
County v. Odell, 254 P. 570, 200 Cal. 
637. (14) Barring actions against 
School districts and their officers for 
noncontractual acts and omissions. 
Swanson v. School Dist. No. 15, Pierce 
County, 187 P. 386, 109 Wash. 652. 
(15) Providing scholarships in state 
agricultural college for all districts 
in state. Rutgers College v. Morgan, 
57 A. 250, 70 N.J.Law 460 [rev on 
other grounds 60 A. 205, 71 N.J.Law 
663]. (16) Relating to disorganiza- 
tion of school districts. School Dist. 
No. 37 of Rice County v. Board of Ead- 
ucation of City of Lyons, 204 P. 758, 
110 Kan. 613. 


[c] School bonds, taxes, and funds. 
—Laws held general: (1) Authoriz- 
ing issuance of bonds by independent 
school districts. Sanders v. Inde- 
pendent School Dist. of City of Sioux 
Falls, 150 N.W. 4738, 35 S.D. 48. (2) 
Providing that escheated property 
shall vest in board of education for 
use of public schools. Shanks v. 
Board of Education of City of Win- 
chester, 298 S.W. 1111, 221 Ky. 470. 
(3) Authorizing city councils to levy 
school taxes. Robinson v. Schenck, 
1 N.E. 698, 102 Ind. 307. (4) Author- 
izing town trustees to levy school 
taxes. Shepardson v. Gillette, 31 N. 
E. 788, 133 Ind. 125., (5) Providing 
for levies in ungraded rural schools. 
McKinley County Board of Educa- 
tion v. State Tax Commission, 210 P. 
565, 28 N.M. 221. (6) Providing a 
minimum school tax rate for cities 
of the second class. City of Louis- 
ville v. Commonwealth, 121 S.W. 411, 
134 Ky. 488. (7) Limiting rate in 
all cities. Cleveland, etc., R. Co. v. 
Randle, 55 N.E. 728, 183 Ill. 364. (8) 
Regulating for rural high school dis- 


tricts. State v. Lamont, 181 P. 617, 
105 Kan. 134. (9) Providing method 
of levying in cities of the third 


class where district coterminous with 
city. Erie School Dist. v. Smith, 46 


(10) Imposing 
county school tax on certain coun- 
ties of described class, notwithstand- 


ing it contains only one county. 
State v. Delaware Iron Co., 200 N. 
W. 475, 160 Minn. 382. (11) Making 
appropriations for public schools. 


Miller v. State, 94 So. 706, 130 Miss. 
564. (12) Providing for equitable ap- 
portionment of school funds among 
school districts. State v. Becker, 215 
N.W. 902, 194 Wis. 464. (13) Provid- 
ing for transfer of unused portions 
of other funds to school fund, Faw- 
cett v. Ball, 251 P. 679, 80 Cal.App. 
131. (14) Relating to working cash 
fund in school districts of 500,000, 
notwithstanding act applied to only 
One school district. Mathews v. City 
of Chicago, 174 N.E. 35, 342 Ill. 120. 
(15). Providing for payments into 
high school fund by nonhigh school 
districts. Peo. v. San Bernardino 
High School Dist., 216 P. 959, 62 Cal. 
App. 67. (16) Permitting electors to 
authorize district to reimburse school 
district treasurer for moneys paid on 
account of loss of school funds in 


insolvent bank. State v. Kaml, 233 
N.W. 802, 181 Minn. 523. 
[¢] School officers and hboards.— 


Laws held general: (1) Classifying 
boards of school trustees according to 
size of districts. Grigsby v. King, 
260 P. 789, 202 Cal. 299. (2) Empow- 
ering school directors of a township 
to exercise the powers of a board of 
health. School Dist. of Nether Provi- 
dence Tp. v. Montgomery, 76 A. 75, 
227 Pa. 370; Nether Providence 
School Dist. v. Montgomery, 38 Pa. 
Super. 483. (3) Conferring powers of 
eminent domain on existing boards of 
education in cities which have not 
adopted the general school law. 
Wendel v. Hoboken Bd. of Education, 
66 A. 1075, 75 N.J.Law 70 [rev on 
other grounds 70 A. 152, 76 N.J.Law 
499]. (4) Authorizing boards of ed- 
ucation to fill a vacancy on the board 
by appointment of a successor for the 
unexpired term. Peo. vy. Pollock, 137 
N.E. 820, 306 Ill. 358. (5) Permitting 
trustees to change the location of 
a high school in an incorporated city. 
Lawson v. Turlock Union High School 
Dist., 190° P..1055, 47 Cal.App. 252. 
(6) Authorizing boards of education 
to issue warrants for building school. 
Kimmons v. Jefferson County Board 
of Education, 85 So. 774, 204 Ala. 384. 
(7) Relating to lease of buildings or 
experimental grounds for a county 
high school by all counties that do 
not have a duly accredited high 
school. State v. Berryman, 167 N.W. 
790, 102 Neb. 553. (8) Permitting re- 
gents to lease university lands for 
erection of university buildings. 
Loomis y. Callahan, 220 N.W. 816, 196 
Wis. 518. (9) Providing in city char- 
ter for compensation of .school di- 
rectors. Stern v. Council of City of 
Berkeley, 145 P. 167, 25 Cal.App. 685. 
(10) Fixing number of school con- 
trollers in districts coterminous with 
cities of the third class. Com. v. 
Gilligan, 46 A. 124,195 Pa. 504. (11) 
Providing for a visitor for colored 
schools. Daviess County Board of 
Education v. Johnson, 200 S.W. 313, 
179 Ky. 34. (12) Providing that city 
treasurers shall be ex officio collec- 
tors of the school taxes, notwith- 
standing act cannot have general ap- 
plication. Commonwealth v. Dus- 
man, 87 A. 783, 240 Pa. 464. (13) Per- 
mitting electors to authorize any dis- 
trict to’ reimburse school district 
treasurer for moneys paid on account 
of loss of school funds in insolvent 
bank. State vy. Kaml, 233 N.W. 802, 
181 Minn. 523. (14) Authorizing vot- 


ers at annual town meeting to fix sal- 
aries of: school officers in a certain 
class"of distriets. Gunderson v. Wil- 
liams, 221 N.W. 231, 175 Minn. 316. 
(15) Providing for a primary elec- 
tion of members of the board of 
school directors in any city of the 
first class. State vy. Buer, 182 N.W. 
855, 174 Wis. 120. (16) Relating to 
election contests for the office: of 
school director. Hayes v. Boyle, 42 
Pa.Co. 236. (17) Providing for ap- 
pointment of school trustees. State 
v.: Meares, 145 S.H. 695, 148 S.C. 118. 
(18) Providing one rule for notices 
of election in school districts having 
more than 20,000 children of school 
age, and a different rule for districts 
having a less number. Miller v. 
School Dist. No. 1, Multnomah Coun- 
ty, 211 P74; 106, Or: (0s: 


38. See cases infra this note. 


[a] Schools.—Laws held special: 
(1) Providing for free school text- 
books in certain counties. State v. 
Trotter, supra. (2) Making it unlaw- 
ful to maintain an industrial school 
without first obtaining the consent 
of the majority of the voters in the 
precinct where the school is to be 
maintained, but exempting cities of 
the first, second, third, and fourth 
classes. Columbia Trust Co. v. Lin- 
coln Institute of Kentucky, 129 S.W. 
113, 138 Ky. 804, 29 L.R.A.N-S._ 53. 
(3) Authorizing high schools, except- 
ing some townships. Peo. vy.’ Moffitt, 
114" NW D5 206e E292 reo ave 
Weis, 114 N.E. 331, 275-Tll. 581. (4) 


Basing right of county to establish. 


high school on the number of school 
districts therein, regardless of popu- 
lation and wealth. Peo. y. Weis, 114 
N.E. 331, 275 Til. 581. (5) Providing 
for construction of high school in 
certain township. Sechrist v. Board 
of Com’rs of Guilford County, 107 S. 
EB. 503, 181 N.C. 511. (6) Providing 
for art instruction in arbitrary class 


of cities. Bullock y. Robison, 93 N. 
EK. 998, 176 Ind. 198. (7) Providing 
for dissolution of consolidated 


schools, applying only to consolidated 
districts theretofore formed. Consol- 
idated School Dist. No. 30 v. Chris- 
tianson, 208 N.W. 409, 167 Minn. 45. 
(8) Providing different systems of 
school management unrelated on any 
reasonable basis to the classes of 
schools set up in the act. Riccio v. 
Hoboken, 55 A. 1109, 69 N.J.Law 649, 
63 L.R.A. 485 [rev 54 A. 801, 69 N.J. 
Law 104]. (9) Prescribing for cer- 
tain territory rules and regulations 
different from those established by 
the general school laws. James v. 
City of Blakely, 84 S.E. 431, 143 Ga. 
117. (10) Relating to school attend- 
ance by inmates of orphans’ homes. 
Commonwealth vy. Schumaker, 99 A. 
214, 255 Pa. 67. 


~ [b] School districts —Laws held 
special: qd) Creating particular 
school district. Vaughn v. Simmons, 
76 S.E. 1004, 139 Ga. 210; House- 
worth v. Stevens, 56 S.E. 288, 127 Ga. 
256; Sellers v. Cox, 56 S.E. 284, 127 
Ga. 246; Neal v. McWhorter, 50 S. 
BE. 381, 122 Ga. 431; Barber v. Alex- 
ander, 47 S.E. 580, 120 Ga. 30; Rob- 
inson v. Board of Com’rs of Bruns- 
wick County, 109 S.E.- 855, 182 N.C. 
590; Woosley v. Commissioners of 
Davidson County, 109 S.E. 368, 182 N. 
C. 429; Board of Trustees of Fair- 
mont Graded School Dist. v. Mutual 
Loan & Trust Co., 107 S.E. 130, 181 
N-Cr P3065") DLerritorye we 
County School Dist. No. 83, 64 P. 241, 
10. OK! 556. (2) Incorporating a 
school district in a certain county. 
Houseworth y. Stevens, 56 S.H. 288, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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matter of the statute;*® otherwise not.*® 


The general rules hereinbe- 
fore discussed*? have been applied to statutes re- 
lating to taxes and assessments.* 


[§ 364] g. Taxes.41 


STATUTES 


Laws general 


in nature are valid if they meet the constitutional 


127 Ga. 256; Sellers v. Cox, 56 S.E. 
284, 127 Ga. 246; Hewes v. Langford, 
62 So. 358, 105 Miss. 375; State v. 
Spellmire, 65 N.E. 619, 67 OhioSt. 
77. (8) Declaring cities of third 
class shall constitute each one a dis- 
trict, where similar conditions exist 
in cities of first and Second classes. 
Com. v. Reichard, 8 Pa.Co. 568. (4) 
Dividing particular county into five 
school districts and providing for elec- 
tion of one member of board of edu- 
cation from each. Kyle vy. Wiggins, 
3102 So. 145, 212 Ala. 116 [answers to 
certified questions conformed to 102 
So. 143, 20 Ala.App. 347]. (5) Creating 
particular consolidated district. 
Bradford v. Cole, 217 P. 470, 95 Okl. 
35. (6) Providing method of consol- 
idation and annexation, excluding 
some districts. State v. Nyberg, 197 
N.W. 724, 183 Wis. 215. (7) Author- 
izing consolidation of particular dis- 
tricts. St. Louis-San Francisco Ry. 
Co. v. Bledsoe, 7 F.(2d) 364 [cert den 
46 S:Ct.. 103, .269'U.S. 578,70 ed. 
421]. (8) Providing for consolidation 
of districts organized under general 
law with district organized under 
special charter, applicable only to 
particular districts. In re Senate 
Bill No. 9, 56 P. 173, 26 Colo. 136; In 
re Senate Bill No. 28, 48 P. 647, 23 
Colo. 499. (9) Providing for optional 
county unit or consolidated school 
system in all except two counties and 
one school district. Webb v. Adams, 
23 S.W.(2d) 617, 180 Ark. 713. (6) 
Relating to joint school districts, but 
applicable to particular districts. 
State v. Meyers, 210 P. 1064, 65 Mont. 
124. (11) Fixing boundaries of school 
districts, applicable only to existing 
school districts. State v. Independ- 
ent School Dist. No. 1 of Polk County, 
204 N.W. 572, 164 Minn, 66. (12) 
Changing lines of particular district. 
Galloway v. Board of Education of 
Brunswick County, 114 S.E. 165, 184 
N.C. 245. (13) Authorizing particu- 
lar city coterminous with school dis- 
trict to alter its boundaries, not with- 
in constitutional prohibition against 
special laws changing lines of school 
districts. Hailey v. City of Win- 
ston-Salem, 144 S.E. 377, 196 .N. 
Cc. 17. (14) Providing for detach- 
ment of land from particular district. 
Millett v. City of Hastings, 229 N.W. 
346, 179 Minn. 358. (15) Regulating 
affairs of school districts in cities of 
third class. Gaston v. Graham, 18 
Pa.Co. 265. (16) Creating liability 
against particular district. Union 
School Dist. No. 1 v. Foster Lumber 
Go., 286 P. 774, 142, Okl. 260: (17) 
Providing for dissolution of school 
district created wholly from_territo- 
ry of one existing district under spec- 
ified circumstances. State v. Com- 
mon School Dist. No. 78 of Washing- 
ton County, 230 N.W. 115, 180 Minn. 
44. 


[c] School bonds, taxes, and funds. 
—Laws held special: (1) Authorizing 
bond issue for the construction of a 
high school building in a particular 
consolidated school district. Scar- 
brough v. McAdams Consol. Dist., 87 
So. 140, 124 Miss. 844. (2) Limiting 
bonded indebtedness of cities of first 
class for school purposes. Board of 
Education of City of Ft. Scott v. Da- 
vis, 123 P. 885, 87 Kan. 286. (3) Fix- 
ing different maximum tax rates for 
school purposes in cities of different 
classes. Board of Education of Og- 
den City v. Hunter, 159 P. 1019, 48 
Utah 373. (4) Imposing tax on par- 


ticular district. School Dist. No. 85, 
Kay County, v. School Dist. No. 71, 
Kay County, 276 P. 186, 135 Okl. 270 
[foll School Dist. No. 61, Canadian 
County, v. Board:of Education of the 
City of Geary, (276, P..190, 1385 Okl. 
275]. (5) Authorizing tax for a coun- 
ty high school. Deng v. Scott Coun- 
ty, 95 P. 592, 77 Kan. 863. (6) Es- 
tablishing different custodians for 
funds of school districts having 
boards of education and those not 
having them. Bruch v. Colombet, 38 
P. 45, 104 Cal. 347. 


[d] School officers and boards.— 
Laws held special: (1) Providing a 
method for appointment of members 
of the board of education, excluding 
from operation of the act those cities 
where boards of education consist of 
less than nine members. Sheridan 
v. Lankering, 83 A. 641, 883 N.J.Law 
123. (2) Prohibiting sale by county 
commissioners of escheated lands in 
particular counties. Donaldson vy. 
State, 101 N.E. 485, 182 Ind. 615. 


39. See cases infra this note. 


[a] Subject matter held to justify 
a particular classification by popula- 
tion.— (1) Establishing district. En- 
gle v. Reichard, 4 Pa.Co. 48. (2) En- 
larging district. Independent School 
Dist), (of sSt, i Paul VPark sNo1%36. of 
Washington County vy. Independent 
School Dist. of Newport No. 68 of 
Washington County, 206 N.W. 719, 165 
Minn. 384. (3) Consolidating dis- 
tricts. Le Maire v. Henderson, 298 
S.W. 327, 174 Ark. 936. (4) Prescrib- 
ing number of directors. State v. 
Miller, 18 S.W. 677, 100 Mo. 4389. (5) 
Creating boards of education. Bur- 
ton v. Lindsay, 151 N.W. 48, 184 Mich. 
250. (6) Electing school commission- 
ers. Campbell v. Indianapolis, 57 N. 
E. 920, 155 Ind. 186. (7) Electing 
trustees. State v. Long, 52 P. 645, 21 
Mont. 26. (8) Borrowing money. 
MacQueen vy. City Commission of City 
of Port Huron, 160 N.W. 627, 194 
Mich. 328. (9) Limiting indebted- 
a eae v. Dopp, 175 N.E. 812, 343 


40. See cases infra this note. 


[a] Subject matter held not to 
justify a particular classification by 
population.—(1) Authorizing new 
school districts. State ex inf. Muel- 
ler v. Fry, 254° S.W. 1084, 300 Mo. 
541; Lowthorp v. Trenton, 44 A. 755, 
62 N.J.Law 795 [aff 40 A. 442, 61 N. 
J.Law 484]. (2) Authorizing organ- 
ization of separate school townships. 
Plummer vy. Borsheim, 80 N.W. 690, 8 
N.D. 565. (3) Organizing high school 
district. Fisher v. McIntosh, 115 N. 
BE. 529, 277, Tll.7-482. (4) \ Providing 
for election and term of boards of 


education. State v. Erickson, 167 N. 
W. 734, 140 Minn. 509. (5) Provid- 
ing for erection of schoolhouse. 


State v. School Board of School Dist. 
No. 128, Rice County, 209 N.W. 531, 
167 Minn, 421. (6) Providing girls’ 
schools. Commonwealth v. Gum- 
bert, 100 A. 990, 256:Pa. 531; Chal- 
fant v. Edwards, 33 A. 1048, 173 Pa. 
246 [rev 26 Pittsb.Leg.J.N.S. 121, 43 
Pittsb.Leg.J.N.S. 121]. (7) Providing 
for change of school site. Jensen v. 
Independent School Dist. No. 17, Hen- 
nepin County, 204 N.W. 49, 163 Minn. 
412. (8) Providing free text books. 
State v: ‘Trotter,. 281: 'S.W. 925, 153 
Tenn. 30. (9) Providing for art in- 
struction. Bullock v. Robison, 93 N. 
E. 998, 176 Ind. 198. 
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requirement that all general laws be uniform in 
operation,** otherwise they are not.*® 
are held yalid in the absence of constitutional pro- 
hibition,*® or where the constitution authorizes or 


Special laws 


41. Cross references: 
Constitutional requirements and re= 
strictions generally see Taxation, 
37 Cye p 727 et seq. 
License fees see supra § 328. a 
Taxes or assessments relating to: 
Bridges see supra § 360. 
Highways see supra § 360. 
Railroads see supra § 360. 
Schools see supra § 363. 


Telephone and telegraph companies 
see supra § 360. 


42. See supra §§ 307-326. 
43. See cases infra this section. 


44. Cal—aIn re Watkinson’s Es- 
tate, / 217 (P:10 73, 1 ot "Cale 59 lama tte 
sub nom. Stebbins v. Riley, 45 S.Ct. 
424, 268 U.S. 137, 69 L.Ed. 884, 44 
A.L.R. 1454]; Wood v. Calaveras 
County, 129 P. 283, 164 Cal. 398; Faw- 
ote vy. Ball, 251 P. 679, 80 Cal.App. 


Iowa.—Davidson Bldg. Co. v. Mu- 
lock, 235 N.W. 45 [foll France v. Mu- 
lock, (Iowa) 235 N.W. 58]; Primghar 
State Bank v. Rerick, 64 N.W. 801, 96 
Iowa 238. 


Kan.—State v. Cline, 137 P. 932, 91 
Kan. 416, 50 L.R.A.N.S. 991. 


oe icdinin a v. O’Hara, 36 La:Ann. 


Mont.—State v. District Court of 
Second Judicial Dist. of Montana in 
and for Silver Bow County, 225 P. 
804, 70 Mont. 322. 


N.D.—Rosedale School Dist. No. 5 
v. Towner County, 216 N.W, 212, 56 
N.D. 41; Moody v. Hagen, 162 N.W. 
704, 36 N.D. 471, L.R.A.1918F 947, 
Ann.Cas.1918A 933 [aff sub nom. Skar- 
derud v. Tax Commission of State of 
North Dakota, 38 S.Ct. 133, 245 U.S, 
633, 62 L.Ed. 522]. ’ 


Ohio.—City of Cleveland vy. Davis, 
115 N.E. 503, 95 OhioSt. 52; Gaylord 
vi. Hubbard, 12 -OhioCir.Ct.. 112, 5 
OhioCir.Dec. 529 [aff 46 N.E. 66, 56 
Ohio 25]. 


Okl.—Gay v. Thomas, 46 P. 578, 5 
Okl. 1 [rev 18 S.Ct. 340, 169 U.S. 264, 
42 L.Ed. 740 and foll Guthrie Daily 
pe v. Cameron, 41 P. 635, 3 Okl. 


Wis.—State v. Becker, 215 N.W. 902, 
194 Wis. 464; State v. Sauk County, 
36 N.W. 396, 70 Wis. 485. ° 


45. Cal.—Peo. v. Richfield Oil Co., 
268 P. 353, 204 Cal. 301 [foll 268 P. 
355, 204 Cal. 699]. 


Ga.—Reynolds v. Hall, 114 S.H. 891, 
154 Ga. 623; Georgia State Building, 
ete., Assoc. v. Savannah, 35 S.E. 67, 
109 Ga. 63. 


Mo.—State v. Ashbrook, 55 S.W. 
627, 154 Mo. 875, 77 Am.S.R. 765, 48 
L.R.A. 265. 


Ohio.—State v. Lewis, 78 N.E. 523, 
74 OhioSt. 403; Hamilton County v. 
Rosche, 50 OhioSt. 108, 33 N.E. 408, 
19 L.R.A. 584, 40 Am.S.R. 653; Grove 
v. Leidy, 9 OhioCir.Ct. 272, 6 OhioCir. 
a 116 [aff 44 N.E. 1141, 53 Ohio 

Or.—Kiernan v. Norblad, 292 P. 821; 
Redfield v. Fisher, 292 P. 813 [reh den 
295 PB. 461). ‘ 


46. See cases infra this note. 


fa] Waxes.—Laws held valid: (1) 
Providing for taxes in special charter 
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necessitates the making of the law.*? re 
constitution requires a general law or prohibits a 
special law, a special law within the terms of the 


STATUTES 


Where the 


constitutional provision is void;*® valid, if not with- 


pefore constitutional prohibition 
against special laws went into effect. 
Powers v. City of Richmond, 94 S.E. 
$03, 122 Va. 328 [error dism 40 S.Ct. 
118, 251 U.S. 539, 64 L.Ed. 404]. (2) 
Regulating collection in particular 
county, following from right of legis- 
jJature to create county by special act. 
Kings County v. Johnson, 37 P. 870, 
104 Cal. 198. 


47. See case infra this note. 


[a] Yaxes.—Law putting into ef- 
fect a constitutional amendment relat- 
ing to taxation in a single county is 
valid. In re Opinion of the Justices, 
113 So. 584, 216 Ala. 469. 


48. See cases infra this note; 
infra note 51. 


[a] Taxes.—Laws held void: (1) 
Exemption of property from taxa- 
tion. Seton Hall College v. Village of 
South Orange, 90 A. 1126, 86 N.J.Law 
365 [aff 87 S.Ct. 54, 242 U.S. 100, 61 
L.Ed. 170]. (2) Authorizing tax by 
particular towns to pay interest on 
bonds, within constitutional prohibi- 
tian against special laws regulating 
township affairs. West Chicago Park 
Com’rs v. Chicago, 74 N.E. 771, 216 
Ill. 54; Pettibone v. West Chicago 
Park Com’rs, 74 N.E. 387, 215 Ill. 304; 
Ewing v. West Chicago Park Com’rs, 
74 N.E. 400, 215 Ill. 357. (3) Exempt- 
ing particular hospital, within con- 
stitutional prohibition against special 
laws exempting from taxation. Peo. 
ex rel. Roosevelt Hospital v. Ray- 
mond, 111 N.Y.S. 177, 126 App.Div. 
720 [rev 87 N.H. 90, 194 N.Y. 189]. 


49. See cases infra this note. 


[a] Levy of taxes.—Laws held 
valid: (1) Authorizing levy, not with- 
in constitutional prohibition against 
special laws providing for assessment 
and collection. Sisk v. Cargile, 35 
So. 114, 188 Ala, 164; McMullen v. 
Pinellas County, 106 So. 73, 90 Fla. 
398; Kroegel v. Whyte, 56 So. 498, 62 
Fla. 527; Borrowdale v. Board of 
County Com’rs of Socorro County, 163 
P. 721, 23 N.M. 1, L.R.A.1917E 456; 
Breckenridge v. County School Board, 
135 S.H. 693, 146.Va. 1. (2) Imposing 
taxes in counties of not less than 
one hundred thirty thousand, not 
within constitutional prohibition 
against special laws prescribing man- 
ner of assessment and_ collection. 
Whitney v. Hillsborough County, 127 
So. 486, 99 Fla. 628. (3) Conferring 
on counties power to levy special tax 
not within constitutional prohibition 
against local legislation regulating 
tax assessment or collection. State 
v. Bowles, 116 So. 662; 217 Ala. 458. 
(4) Authorizing particular county to 
levy amended by general law provid- 
ing method of levy and collection, not 
within constitutional prohibition 
against special laws for levy and 
collection. O’Mahoney vy. Bullock, 31 
S.W.. 878, 97. Ky. 774, 17 Ky.L. 523. 
(5) Providing for apportionment of 
tax on redeemed lands, not within 
constitutional prohibition against spe- 
cial laws providing for assessment. 
State v. Hays, 282 P. 32, 86 Mont. 58. 
(6) Authorizing reimbursement of 
trustee of township by taxation of 
township for money lost by him by 
failure of bank where deposited, not 
within constitutional prohibition 
against special laws for assessment 
of taxes. McClelland v. State, 37 N.E. 
1089, 1388 Ind. 321, (7) Imposing tax 
on inheritances, not within constitu- 


and 
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tional prohibition against special laws 
changing law of descent. In re 
Magnes, 77 P. 853, 32 Colo. 527. 
Authorizing levy and collection in 
particular county, not within consti- 
tutional prohibition against special 
laws where provision is made by gen- 
eral law. Midland El. Co. v. Stewart, 
32 P. 38, 50 Kan. 378. (9) Limiting 
levy for particular city, not within 
constitutional prohibition against 
special laws where provision has been 
made by general law. Colquitt Live 
Stock & Supply Co. v. City of Col- 
quitt, (Ga.) 91 S.E. 555. (10) Impos- 
ing tax on township where county 
seat is located until county seat build- 
ings are paid for, excluding rest of 
county, not within constitutional pro- 
hibition against special laws where 
general law is applicable. Jackson 
County v. State, 46 N.E. 908, 147 Ind. 
476. (11) Requiring street railway 
to pay tax on each mile of its track, 
not within constitutional prohibition 
against special laws where a general 
law is applicable. Chicago Gen. R. 
Co. v. Chicago, 52 N.E. 880, 176 Til, 
2538, 68 Am.S.R. 188, 66 L.R.A. 959. 


[b] Exemptions.—Laws held val- 
id: (1) Exempting surplus of banks 
from taxation until outstanding guar- 
anty certificates are liquidated not 
within constitutional prohibition 
against special laws where general 
law can be made applicable. City of 
Jackson v. Deposit Guaranty Bank & 
Trust Co., (Miss.) 133 So. 195. (2) 
Exempting manufactories in certain 
counties from taxation, not within 
constitutional prohibition against 
special laws, where general law can 
be made applicable. Duke Power Co, 
v. Bell, 152 S.B. 865, 156 S.C. 299. (3) 
Exempting a parkway commission, 
not within constitutional prohibition 
against special laws granting to any 
person, firm, or corporation an exemp- 
tion from taxation. Bronx Parkway 
Commission vy. Common Council of 
City of Yonkers, 175 N.Y.S. 207, 106 
Misc. 579 [aff 179 N.Y.S. 943, 190 App. 
Div. 957 (rev on other point 127 N.E. 
593, 229 N.Y. 1)]. (4) Exempting 
railroad, constructed under territorial 
act, for twenty years, not within act 
of Congress prohibiting special law 
granting exclusive privilege. Ben- 
nett v. Nichols, 80 P. 392, 9 Ariz. 138. 
(5) Exempting property of war veter- 


ans, not within constitutional pro- 
hibition against special laws relin- 
quishing indebtedness to state. Har- 


kin v. Board of Com’rs of Niobrara 
County, 222 P. 35, 30 Wyo. 455; State 
v. Snyder, 212 P. 771, 29 Wyo. 199. 


[ec] Collection of taxes.—Laws 
held valid: (1) Regulating procedure 
for collection by special charter city, 
not within constitutional prohibition 
against ‘special laws creating corpo- 
rations for municipal purposes. 
Stockton v. Western F. & M. Ins. Co., 
E (2) Providing 
a different and more drastic method 
for collection of taxes on possessory 
rights under oil leases, not within 
constitutional prohibition against 
special legislation for assessment and 
collection of taxes. Mohawk Oil Co. 
Vv. Hopkins, 236 P, 133, 196 Cal. 148. 
(8) Imposing penalties and fixing per- 
centage rate of interest for failure 
to pay, not within constitutional pro- 
hibition against special laws fixing 
rate of interest. McChesney v. Peo., 
99 Ill. 216; Peo. v. Peacock, 98 Ill, 
172; Peo. v. Smith, 94 Ill. 226; New 


in its terms.4® Legislation applicable to a class is 
held general where classification is ma&e on a rea- 
sonable basis;®° and special where the classifica- 


on > 


Orleans v. Firemen’s Ins. Co., 7 So. 
82, 41 La.Ann. 1142; Seaboard Nat. 
Bank v. Woesten, 75 S.W. 464, 176 Mo. 
49; Kittle v. Shervin, 7 N.W. 861, 11 
Neb. 65. 


[d] Distribution of taxes.—Laws 
held valid: (1) Appropriating state 
taxes to city where much of the pri- 
vate and public property was de- 
stroyed by fire, to be used by the city 
in payment of interest on bonds to 
be issued for the reconstruction of 
the public property, and in providing 
a sinking fund for retirement of 
bonds, not within constitutional pro- 
hibition against special laws for the 
assessment and eollection of taxes. 
Kinney v. City of Astoria, 217 P. 840, 
108 Or. 514. (2) Requiring separate 
valuation of marine railroad termi- 
nal facilities and distribution of taxes 
collected therefrom to the local mu- 
nicipality, not within constitutional 
prohibition against special laws prov- 
ing for assessment and collection of 


taxes. State v. Donald, 158 N.W. 317,- 
163 Wis. 626. 
[e] Refunding of taxes.—Law re- 


funding taxes unlawfully paid on 
property expressly exempted by the 
constitution is not within a constitu- 
tional prohibition against special laws 
“remitting, releasing . . any ob- 
ligation or liability of any person” 
to the state. Commonwealth v. Fer- 
ries Co., 92 S.E. 804, 120 Va. 827. 


50. See cases infra this note. 


[a] Assessment and levy of gen- 
eral taxes.—Laws held general: (1) 
Providing for taxation of property in 
unorganized counties as property of 
contiguous organized county. Farris 
v. Vannier, 42 N.W. 31, 6 Dak. 186, 3 
L.R.A. 713. (2) Providing for boards 
of equalization in all counties, not- 
withstanding proviso that act shaH 
not apply to county having board of 
equalization under special act where 
there is no such county. Stewart v. 
Collier; SSS 219,94" Gal vette Ca 
Limiting amount of levy by county 
courts to a percentage of increase 
over the year before. State v. Brax- 
ton County Ct., 55 S.E. 382, 60 W.va. 
339 [error dism 28 S.Ct. 275, 208 U.S. 
192, 52 L.Ed. 450]. (4) Providing sys- 
tem of levies by counties and distri- 
bution of ‘proceeds. In re Collection 
of Personal Property Taxes for 1922, 
198 N.W. 457, 159 Minn. 200. (5) 
Authorizing levy and collection of ad- 
ditional tax by counties which have 
not already been authorized to do so, 
Peo. v. Louisville & N. R. Co., 138 
N.E. 656, 307 Ill. 173; Peo. v. Chicago 
& E. I. Ry. Co., 1837 N.E. 476, 305 Ill. 
454; Peo. v. New York Cent. R. Co., 
137 N.E. 473, 305 Ill. 484. (6) Regu- 
lating assessment and collection fof 
all incorporated cities and towns, 
Peo. v. Wallace, 70 Ill. 680. (7) Pro- 
viding for making of city assess- 
ments, including notice by publication 
only. Temperly v. City of Indianap- 
olis, 127 N.B. 149, 189 Ind. 292. (8) 
Authorizing levy of taxes in citiesof 
the first class. Salt Lake City v. Salt 
Lake County, 209 P. 207, 60 Utah 423. 
(9) Authorizing levy for city hospital 
in cities of not less than one hundred 
thousand. Peo. v. De Kalb & G. W. 
R. Co., 100 N.E. 242, 256 Ill. 290. (10) 
Prescribing system of taxation for 
cities of second class. Com. v. Mac- 
ferron, 25 A. 556, 152 Pa. 244,19 L.R. 
A. 568. (11) Providing for classifica- 
tion of property in cities of second 
class. Philadelphia Co.’s Petition, 60 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion is arbitrary,*? a classification based on popula- 
tion not being proper where not germane to the sub- 


ject matter of the statute.>? 


[§ 365] 10. Administration of Justice—a. Courts 


A. 98, 210 Pa. 490. (12) Providing 
for emergency taxes in “any incorpo- 
rated city, town or municipality,” 
townships being included. Reid v. 
Wiley, 46 N.J.Law 473. (18) Provid- 
ing for assessment and payment of 
taxes on omitted lands. Eastern Ken- 
tucky Coal Lands Corp. v. Common- 
wealth, 106 S.W. 260, 127 Ky. 667, 32 
Ky.L. 129 [aff sub nom. Kentucky 
Union Co. v. Kentueky, 31 S.Ct. 171, 
_ 219 U.S. 140, 55 L.Ed. 137]. (14) Pro- 
viding for reduction of taxes, appli- 
cable to all taxing bodies in the state, 
Peo. v. Chicago & W. I. R. Co., 100 
N.E. 35, 256 Ill. 388. (15) Taxing a 
lower tax rate in counties and cities 
having a larger population. Peo. v. 
Opel, 91 N.E. 458, 244 Ill. 317. (16) 
Providing for reduction of tax rate in 
cities, towns and villages under cer- 
tain conditions. Town of Cicero v. 
Haas, 91 N.E. 574, 244 Ill. 551. (17) 
Providing for deduction from as- 
sessed valuation of real estate of 
mortgage indebtedness thereon. 
State v. Smith, 63 N.E. 25, 214, 64 N.E. 
18, £58 Ind. 543, 63 L.R-AL 116. (18) 
Providing different methods of appeal 
from assessment of omitted property 
and property not omitted. Shideler 
v. Martin, 136 N.E. 1, 137 N.B. 528, 
192 Ind. 574. (19) Providing and reg- 
ulating appeals from assessments, 
Silkman v. Scranton, 1 Pa.Co. 329, 


[bj Assessment and levy of par- 
ticular taxes.—Laws held general: 
(1) Agricultural products. Johnston 
v. Reeves & Co., 72 So. 925, 112 Miss. 
227. (2) Anthraeite coal. Heisler v. 
Thomas Colliery Co., 118 A. 394, 274 
Pa. 448, 24 A.L.R. 1215 [aff 43 S.Ct. 
83, 260 U.S. 245; 67 Lid. 237]; Com. 
v. Alden Coal Co., 43 Pa.Co. 353. (3) 
Banks. Board of Com’rs of Johnson 
County v. Johnson, 89 N.B. 590, 173 
Ind. 76; Primghar State Bank v. Re- 
rick, 64 N.W. 801, 96 Iowa 238. (4) 
Corporations. Kentucky Heating Co. 
v. City of Louisville, 192 S.W. 4, 174 
Ky. 142 [error dism 40 S.Ct. 53, 250 
GES? 6530.63 -iabd) 1191.5 (5): > Dis= 
tilled spirits in bonded warehouses. 
Com. v. E. H. Taylor, Jr., Co., 41 S.W. 
ANTON Kye 8 255519 Fey da bo25554 C6) 
Income tax for soldiers’ bonus. State 
v. Johnson, 175 N.W. 589, 170 Wis. 
218, 7 A.L.R. 1617. (7) Inheritance 
tax. In re Pedersen’s Estate, 196 
N.W. 785, 198 Iowa 166; Strauss v. 
State, 162 N.W. 908, 36 N.D. 594, 
L.R.A.1917E 909; Dodge v. Young- 
blood, (Civ.App.) 202 S.W. 116 [rev 
(Commn.App.) 245 S.W. 225]. (8) 
Lands sold by commissioners of land 
office. Fullerton v. State, 282 P. 674, 
140 Okl. 122 [appeal dism 50 S.Ct. 462, 
OM SUN LOn 14) Lad, VALZ9 TR C9) 
Live stock on open range. Standard 
Cattle Co. v. Baird, 56 P. 598, 8 Wyo. 
144. (10) Mortgages. Dundee Mortg. 
Trust Inv. Co. v. Parrish, 24 F. 197; 
Middendorf v. Goodale, 259 S.W. 59, 
202 Ky. 118; Crawford v. Linn Coun- 
ty, 5 P. 738,-11 Or. 482. (11) Mutual 
fire insurance. companies. Freedom 
Tp. of Republic County v. Douglas, 
160 P. 1147, 99 Kan. 176. 


[ce] Exemptions.—Laws held gen- 
eral: (1) Cemeteries not held for 
profit. City of Pittsburg v. Calvary 


emetery Ass’n, 44 Pa.Super. 289; In 
Bs aber: St., 44 Pa.Super. 240; In re 
Proctor Alley, 44 Pa.Super. 239. (2) 
Domestic insurance companies. City 
of Baltimore yv. German-American 
Fire Ins. Co. of Baltimore City, 103 A. 
980, 132 Md. 380; Miller v. Lamar 
Life Ins. Co., 181 So. 282, 158 Miss. 
753; City of Jackson v. Mississippi 


STATUTES 


and Their Jurisdiction. 
fore discussed®* have been applied to statutes re- 


“{59-Cl Fh 777 


The general rules hereinbe- 


lating to eourts, jurisdiction, and procedure there- 


in.>*4 


Fire Ins. Co., 95 So. 845, 132 Miss. 415, 
[error dism 44 S.Ct. 228, 263 U.S. 730, 
68 L.Ed. 529]. (3) Irrigation districts 
and power companies. Williams v. 
Baldridge, 284 P. 203, 48 Idaho 618; 
Richland Irr. Dist. v. De Bow, 270 P. 
816, 149 Wash. 242. (4) New build- 
ings planned for dwelling purposes. 
Hermitage Co. v. Goldfogle, 199 N.Y.S. 
382, 204 App.Div. 710 [aff sub nom. 
Edward J. Moberg Co. v. Mohr, 142 
N.E. 280, 236 N.Y. 553, and Hermitage 
Co. v. Goldfogle, 142 N.E. 281, 236 
ING Mi 65 aay (5) Omitted intangible 
property. Commonwealth v. United 
Cigarette Mach. Co., 92 S.E. 901, 120 
Va. 835. (6) Property taken for pub- 
lic purpose. Warwick County v. City 
of Newport News, 151 S.E. 417, 153 
Va. 789 [foll York County v. City of 
Fey s deal News, 151 S.E. 428, 153 Va. 


[d] Collection.—Laws held gener- 
al: (1) General regulations. Terri- 
tory v. Gaines, 93 P. 281, 11 Ariz. 270; 
Rode v. Siebe, 51 P. 869, 119 Cal. 518, 
39 L.R.A. 342; Sawyer v. Dooley, 32 
P. 4387, 21 Nev. 390; Commonwealth 
v. Matthews, 154 A. 359, 303 Pa. 163; 
Evans v. Phillipi, 11 A. 630, 117 Pa. 
226, 2 Am.S.R. 655; Bitting v. Com., 


AL ZO Tear ast ros oO; SOs 
Frutchey, 1 Pa.Dist. 153; Com. v. 
Frutchey, 11-Pa.Co. 112; Keim v, 
Devitt, 3  Pa.Co. 250 (2) Liens. 


Haag v. Ward, 85 S.W. 391, 186 Mo. 
325; Ancona v. Becker, 14 Pa.Co. 73. 
(3) Rate of interest and penalties. 
Beecher v. Webster County, 50 Iowa 
538; Galveston, ete., R. Co. v. Gal- 
veston, 74 S.W. 537, 96 Tex. 520. (4) 
Action to enforce. Grant v. State, 275 
P. 95, 33 N.M. 6383; ° Picton v. Cass 
County, 100 N.W. 711, 13 N.D. 242; 
MeEldowney v. Wyatt, 30 S.E. 239, 
44 W.Va. 711, 45 L.R.A. 609. (5) Tax 
sales. Hart v. Backstrom, 113 So. 898, 
148 Miss. 13; Jersey Realty Co. v. 
Van Buskirk, 94 A. 389, 87 N.J.Law 
3867; Evert v. Oregon & Western Colo- 
nization Co., 261 P. 443, 123 Or. 225; 
State v. Diehl, 223 N.W. 852, 198 Wis. 
326. (6) Redemption from tax sales, 
State v. Lawler, 205 N.W. 880, 53 
N.D. 278; Lombard v. Antioch Col- 
lege, 19 N.W. 367, 60 Wis. 459. 


51. See cases infra this note. 


[a] Assessment and levy of gen- 
eral taxes.—Laws held special: (1) 
Authorizing tax in counties of not 
less than six thousand four hundred 
and fifty-eight nor more than six 
thousand four hundred and sixty-two. 
Medders v. Stewart, 158 S.E. 56, 172 
Ga. 507. (2) Limiting state and coun- 
ty tax rate in particular county. Wil- 
kinson v. Lund, 283 P. 385, 102 Cal. 
App. 767. (38) Limiting rate in every 
municipality in counties of certain 
population. Peo. v. Knopf, 56 N.E. 
155, 183 Ill. 410. (4) Restricting 
amount to be raised in particular 
county. Chicago, ete., R. Co. v. For- 
est County, 70 N.W. 77, 95 Wis. 80; 
State v. Bell, 64 N.W. 845, 91 Wis. 271. 
(5) Authorizing an assessment of 
lands in a certain county. Horton v. 
King, 73 So. 871, 113 Miss. 60 [rev 71 
So. 9, 110 Miss. 859]. (6) Classifying 
lands of counties and taxing districts 
devoted to public use, not having in- 
cluded all the members of such class. 
Essex County Park Commission v. 
Town of West Orange, 73 A. 511, 77 
N.J.Law 575 [rev 67 A. 1065, 75 N.J. 
Law 376]. (7) Providing for assess- 
ing trust fund land in particular tax- 
ing districts by special method. 
State v. Donald, 151 N.W. 331, 160 


Laws general in nature are valid if they meet 


Wis. 21. (8) Granting powers to 
boards of equalization in particular 
cities which other boards of equaliza- 
tion did not have. Gaylord v. Hub- 
bard, 46 N.E. 66, 56 OhioSt. 25. (9) 
Providing for levy in particular coun- 
ty. Norwood v. Goldsmith, 53 So. 84, 
168 Ala. 224. (10) Authorizing levy 
in cities classified numerically, with- 
out regard to area or valuations. At- 
chison, T. & S. F. Ry. Co. v. Lopez, 
151 P. 308, 20 N.M. 591; State v. At- 
chison; LD. Ss BY Rye Co: clstePas05: 
20 N.M. 562. (11) Providing for re- 
duction of tax levies in single county. 
Knopf v. Peo.; 57 N.E. 22, 185 Ill. 20, 
76 Am.S.R. 17. (12) Providing for 
levy, collection and disbursement in 
cities of second class. Pittsburgh v. 
Wright, 13 Pa.Dist. 723. 

[b] Assessment and levy ef par- 
ticular taxes.—Laws held special: (1) 
Building and loan associations. 
Hartshorne v. Avon-by-the-Sea, 67 A. 
935, 75 N.J.-Law 120 [aff 74 A. 151,'78 
N.J.Law 556]. (2) Counties. for li- 
braries. Birmingham Electric Co, v. 
Harry, 111 So. 41, 215 Ala. 458- [rev 
111 So. 39, 21 Ala.App. 483]. (3) For- 
eign insurance companies. Western 
& Southern Life: Ins. Co. v. Commeon- 
wealth, 117 S.W. 376, 133 Ky. 292. 
(4) Inheritance tax. State v. Mann, 
45 N.W. 526, 46 N.W. 51, 76 Wis. 469. 
(5) Mortgages. Dundee Mortg., ete., 
Co. v. School-Dist. No. 1, 21 F. 151, 
(6) Township for county buildings. 
Jackson County v. State, 58 N.E. 1037, 
155 Ind. 604. 

[c] Exemptions.—Laws held spe- 
cial: (1) Church property producing 
revenue. Baltimore v. Starr Method- 
ist Protestant Church, 67 A. 261, 106 
Md. 281. (2) Municipal property. 
Jersey City v. Blum, 127 A. 217, 101 
N.J.Law 219, 220; Jersey City v. 
Blum, 127 A. 214, 101 N.J.Law 93. (38) 
Young Men’s Christan Association. 
City of San Antonio v. Young Men’s 
Christian Ass’n, (Tex.Civ.App.) 285 
S.W. 844; Young Men’s Christian 
Ass’n of Seattle v. Parish, 154 P. 785, 
89 Wash. 495, L.R.A. 1916D 272. 


{d] Collection.—Laws held special: 
(1) General regulations. Manning: v. 
Klippel, 9 Or. 367; Van Loon v. Engle, 
33. A. 77, 171 Pa. 157; Com. v.. Swab, 
8 Pa.Co, 111;, Com. v. Lackawanna, 7 
Pa.Co. 173; In re Hannick’s Bond, 3 
Pa.Co. 254; Evans v. Witmer, 2 Pa.Co. 
612. (2) Lien. Strasburger v. Guin- 
ter, 23 Pa.Co. 481; Miller v. Cunning- 
ham, 7 Pa.Co. 500; Townsend y. Wil- 
son, 7 Pa.Co. 101. (3) Publication of 
delinquent list. Pedro v. Grootemaat, 
183 N.W. 153, 174 Wis. 412. (4) Pen- 
alties. Atlanta, etc., R. Co. v. Wright, 
13 S.E. 578, 87 Ga. 487; State v. Con- 
solidated Virginia Min. Co., 16 Nev. 
432; State v. California Min. Co., 15 
Nev. 234. (5) Actions to enforce. 
Peox.v. Central Pac. R.Co., 23. bs: sos 
83 Cal. 393; City of Beaumont v. Fall, 
291 S.W. 202, 116 Tex. 314. (6) Re- 
demption from tax sale. Brown v. 
Fidelity Inv. Co., (Tex.Commn.App.) 
seat hl 567 [rev (Civ.App.) 274 S.Ww. 
265]. 


[e] Distribution.—Law providing 
for refunding of taxes by state to 
township held special. State v. Walk- 
er, 85 Mo. 41. 


52.. Angell v. Cass County, 91 N.W. 
72,11 N.D. 265; Pittsburgh v. Hughes, 
13 Pa.Co. 535. 


5% See supra §§ 807-326. 
54 See cases infra this section, 
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the constitutional requirement of uniformity ;°> oth- 
Special laws are valid in 
the absence of constitutional prohibition,®’ or where 
the constitution authorizes or necessitates the mak- 


erwise they are not.°°® 


55. Cal.—Wigmore v. Buell, 54 P. 
600, 122 Cal. 144; City of Los Angeles 
v. Oliver, 283 P. 298, 102 Cal.App. 299. 


Colo.—Johnson v. Peo., 40 P. 576, 6 
Colo.App. 163. 


Fla.—State v-Tyler, 116 So. 760, 95 
Fla, 811. 


Ga.—Macon, D. & S. R. Co. v. Cal- 
houn, 75 S.E. 343, 11 Ga.App. 338 [de- 
cided in conformity to answers to 
certified questions 74 S.E. 1030, 138 
Ga. 165). 


Tll.—Peo. v. Emmerson, 154 N.E. 
474, 323 Ill; 561; Peo. v. Kesner, 151 
N.E. 481, 321 Ill. 230; Hvans v. Chi- 
cago Title & Trust Co., 147 N.EH. 412, 
317 Ill. 11; Peo. v. McGoorty, 110 N.E. 
791, 270 Ill. 610; City of Moline v. 
Chicago, B. & Q. R. Co., 104 N.E. 204, 
262 Ill. 52; Waugh v. Glos, 92 N.E. 
974, 246 Ill. 604, 188 Am.S.R. 259; 
American Badge Co. v. Lena Park Im- 
provement Ass’n, 92 N.H. 972, 246 I11. 
589; Downey v. Peo., 68 N.E. 807, 205 
Ill. 230; Peo. v. Raymond, 57 N.E. 
1066, 186 Ill, 407. 


Towa.—Page v. Millerton, 86 N.W. 
440, 114 Iowa 378. 


Kan.—Connolly v. Board of Com’rs 
of Bourbon County, 278 P. 714, 128 
Kan. 452. 

Neb.—State v. Hunter, 156 N.W. 
975, 99 Neb. 520; Moores v. State, 88 
N.W. 514, 63 Neb. 345. 


Ohio.—State v. Powell, 142 N.E. 


-401, 109 OhioSt. 383; Miller v. Eagle, 


117 N.E. 23, 96 OhioSt. 106; State v. 
Miller, 99 N.E. 1078, 87 OhioSt. 12, 44 
TARVAUN.S.) 712; Ann:Cas.19173E) 761; 
G. A. Schadt Motor Truck Co. v. Den- 
genhart, 10 OhioApp. 100; In _re 
Brown, 6 OhioN.P. 178, 9 OhioS.&C.P. 
810. . 


Okl.—Levine v. Allen, 221 P. 771, 96 
Okl. 252; Ex p. Spurlock, 124 P. 983, 
33 Okl. 225; Ex p. Rial, 124 P. 983, 33 
Okl. 224; Ex p. Lightle, 124 P. 983, 33 
Okl. 223; Ex p. Anderson, 124 P. 980, 
33 Okl. 216. 


Pa.—Minsinger v. Rau, 84 A. 902, 
236 Pa. 327, Ann.Cas.1913E 1324; West 
Virginia Pulp & Paper Co. v. Public 
Service Commission, 61 Pa.Super. 555; 
Gerlach v. Moore, 22 Pa.Dist. 1050. 


Wis.—Milwaukee County v. Halsey, 
136 N.W. 139, 149 Wis. 82. 


56. Cal.—Turner v. Siskiyou Coun- 
ty: 42) Pi 434, 109) (Cal. 1332) \: Ex: p: 
Brady, 224 P. 252, 65 Cal.App. 345. 


Colo.—Pitkin County v. Aspen First 
Nat. Bank, 48 P. 1043, 24 Colo. 124 [aff 
40 P. 894, 6 Colo.App. 423]. 


Ga.—King v. State, 144 S.E. 6, 166 
Ga. 539; Baugh v. Lovvorn, 85 S.H. 
1027, 143 Ga. 827; Law v. McCord, 85 
S.E. 1025, 143 Ga. 822. 


Idaho.—Bear Lake County v. Budge, 
75 P. 614, 9 Idaho 703, 108 Am.S.R. 
179. 


Ill. Peo. v. Johnson, 120 N.E. 453, 
285 Ill. 194; Blake v. De Jonghe Ho- 
tel & Restaurant Co., 105 N.E. 323, 
263 Ill. 471 [mod 103 N.E. 225, 260 111, 
348, Ann.Cas.1914D 365 (rev 174 Tl. 
App. 129)]; Sixby v. Chicago City 
Ry. Co., 103 N.E. 249, 260 Ill. 478, Ann. 
Cas.1914D 539 [rev 178 Ill.App. 218]; 
Peo. v. Cosmopolitan Fire Ins. Ca., 
92 N.E. 922, 246 Ill. 442; Peo. v. Hi- 
bernian Banking Ass’n, 92 N.E. 305, 
245 Ill. 522; David v. Commercial 
Mut. Accident Co., 90 N.E. 285, 243 


STATUTES 


Ae 43; Downs v. Zeman, 189 Ill.App. 


8. 


Kan.—State v. Deming, 158 P. 34, 
98 Kan. 420. 


Ky.—Kilbourn v. 
S.W. 322, 163 Ky. 136. 


N.D.—Malin v. La Moure County, 
145 N.W. 582, 27 N.D. 140, 50 L.R.A. 
N.S. 997, Ann.Cas.1916C 207. 


Okl.—Diehl v. Crump, 179 P. 4, 7 
OKI]. 108, 5 A.LR. 1272. : 


Pa.—Gill v. Scowden, 14 Phila. 626. 


S.D.—Gibbs v. Bergh, 214.N.W. 838, 
51 S.D. 432. 


57. See cases infra this note. 


[a] Courts.—Laws held valid: (1) 
Establishing criminal court in partic- 
ular county. State v. Blitch, (Fla.) 
130 So. 444. (2) Authorizing particu- 
lar counties to sell bonds for con- 
struction of court houses. Young v. 
Tipton County, 36 N.E. 1118, 137 Ind. 
323; Dundy v. Richardson County, 1 
N.W. 565, 8 Neb. 508; State v. Lytton, 
99 P. 855, 81 Nev. 67; Milwaukee Coun- 
ty v. Pabst, 45 Wis. 311. 


58. See cases infra this note. 


[a] Courts.—Laws held valid: (1) 
Establishing criminal court in par- 
ticular county. State v. Blitch, (Fla.) 
130 So. 444. (2) Establishing a coun- 
ty court in a particular county. 
Gottschall v. Campbell, 83 A. 293, 234 
Pa. 366; Gottschall v. Campbell, 83 A. 
286, 234 Pa. 347. (3) Creating courts 
of different grades for different coun- 
ties. Gerlach v. Moore, 90 A. 399, 243 
Pa. 6038. (4) Consolidating courts of 
a particular city and county, condi- 
tioned on publication of notice. Wal- 
lace v. Jefferson County, 37 So. 321, 
140 Ala. 491... (5) Creating’ a par- 
ticular judicial circuit from designat- 
ed counties formerly belonging to oth- 
er circuits, conditioned however on 
publication of notice. State v. Sayre, 
389 So. 240, 142 Ala. 641. (6) Provid- 
ing for other sessions of court in 
cities other than county seat. Rakow- 
Ski v. Wagoner, 103 P. 632, 24 Okl. 282. 
(7) Providing for additional judge 
on particular circuit. State v. Dabbs, 
81 S.W. 1148, 182 Mo. 359. (8) Re- 
quiring judge of a particular circuit 
to hold court for another circuit in 
certain cases. Toll v. Jerome, 59 N.W. 
816, 101 Mich. 468. (9) Creating 
municipal courts in particular cities. 
State v. Ritchie, 119 N.E. 124, 97 Ohio 
St. 41; State v. Yeatman, 105 N.E. 74, 
89 OhioSt. 44. (10) Organizing city 
courts in single city. State v. Judge 
New Orleans Third City Ct., 2 So. 786, 
39 La.Ann. 889; State v. Dalon, 35 La. 
Ann. 1141, (11) Prescribing manner 
of electing municipal court judges in 
particular cities. Rogers v. Walsh, 
156 N.W. 88, 36 S.D. 599. (12) Creat- 
ing intermediate court of review. 
Peo. v. Richmond, 26 P. 929, 16 Colo. 
274. (13) Relating to court rules in 
particular county. State ex rel. Gar- 
yer v. Buckner, 272 S.W. 940, 308 Mo. 


[b] Jurisdiction.—Laws held val- 
id: (1) Giving jurisdiction to pro- 
bate court in certain counties concur- 
rent with common pleas court. Ober- 
er v. State, 28 OhioCir.Ct. 620. (2) 
Conferring jurisdiction in divorce on 
probate court of single county. Gei- 
ger v. Geiger, 160 N.E. 28, 117 OhioSt, 
451 [aff 159 N.E. 350, 25 OhioApp. 
461]. (3) Conferring jurisdiction 


Chapman, 173 


ing of the law.*® 5 
a general law or prohibits a special law, a special 
law within the terms of the constitutional provision 
is void;°® valid, if not within its terms.°° Legis- 


[§ 365 


Where the constitution requires 


of desertion cases on county court in 
particular county. Commonwealth v. 
Hopkins, 88 A. 442, 241 Pa. 213; Com- 
monwealth v. Hopkins, 53. Pa.Super. 
16. (4) Conferring appellate juris- 
diction over board of equalization. of 
particular city on particular county 
court. Nalle v. Austin, 56 S.W. 954, 23 
Tex.Civ.App. 595. (5) Transfer of 
criminal jurisdiction from criminal 
court of particular county to circuit 
court of that county., State ex rel. 
Garvey v. Buckner, 272 S.W. 940, 308 
Mo. 390. (6) Increasing jurisdiction 
and fees of inferior courts established 
in lieu of justice of the peace, not 
within constitutional prohibition 
against special laws increasing juris- 
diction and fees of justices of the 
peace. McGehee vy. State, 74 So. 374, 
199 Ala. 287. (7) Authorizing build- 
ing of courthouse for particular coun- 
ty. State v. Bowles, 116 So. 662, 217 
Ala. 458; Wood County v. Pargillis, 10 
OhioCir.Ct,. 376, 6 OhioCir.Dec. 717 [aff 
44 N.BH. 1134, 53 OhioSt. 680]. (8) Au- 
thorizing particular county to issue 
bonds for court house and jail. Mar- 
rer aR v. Gallegos, 210 P. 575, 28 N.M. 


59. See cases infra this note; and 
infra note 62. 
[a] Courts.—Laws held void: (1) 


ereating city court of particular city 
within constitutional prohibition 
against special law where general law 
can be made applicable. Howard v. 
McIntosh, 235 P. 1034, 118 Kan. 591; 
State v. Nation, 96 P. 659, 78 Kan. 394. 
(2) Establishing a court at a particu- 
lar town, within constitutional pro- 
hibition against special laws where 
provision can be made by general law. 
Town of McGregor v. Baylies, 19 Iowa 
43, 46. (3) Establishing a municipal 
court in cities of a class not au- 
thorized by constitution. State v. 
Magney, 72 N.W. 1006, 52 Neb. 508. 
(4) _ Providing that, in counties of 
the first class, one session of the su- 
perior court may be held in each city 
of the county containing not less than 
fifty thousand population where the 
city hall is not less than fifteen miles 
from the county courthouse within 
constitutional prohibition against 
special laws where a general law 
would be applicable. Ex parte Brady, 
224 P. 252, 65 Cal. App. 345. (5) Pro- 
viding for compensation of judge of 
county court in particular county, 
within constitutional prohibition 
against special laws where provision 
is made by existing general law, 
Acuff v. Weaver, 86 So. 167, 17 Ala. 
App. 532. 


[b]_JurisdictionLaws held void: 
CE) y Prescribing organization, juris- 
diction and procedure in court of par- 
ticular county. Ex p. White, 5 Colo. 
521; Ex p. Stout, 5 Colo. 509. (2) 
Providing that in particular counties 
equity cases shall be tried in open 
court on demand, within constitution- 
al prohibition against special laws 
where general law can be made ap- 
plicable. Southern Nat. Bank v. 
Farmington Corporation, 83 S.E. 637, 
99 S.C. 475. 


60. See cases infra this note. 


[a] Courts.—Laws held valid: (1) 
Creating superior court of particular 
county and giving it concurrent ju- 
risdiction with circuit court over mis- 
demeanors, not within constitutional 
prohibition against special laws for 
punishment of crimes and misdemean- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


_ 


Ne 


“applicable, 
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lation applicable to a class is held general where 
classification is made on a reasonable basis;*! and 


ors. Woods v. McCay, 43 N.E. 269, 144 
Ind. 316, 33 L.R.A. 97. (2) Creating 
a court of common pleas in all coun- 
ties having a city therein of over 
Seventy-two thousand and not more 
than ninety thousand population not 
within constitutional prohibition 
against special laws where general 
law can be made applicable. Levine 
Me Adlen) 220°P 00 TL 9 6).OR}. 2520568) 
Abolishing county recorder’s court in 
particular county, not within consti- 
tutional prohibition against special 
laws establishing inferior courts, 
Queen v. Board of Com’rs of Haywood 
County, “133 S:By (310, 193 NiCe 821. 
(4) Requiring sessions of superior 
court to be held in particular cities 
of a particular county, not*within con- 
stitutional prohibition against special 
laws regulating practice in courts. 
State v. Greenwald, 116 N.E. 296, 186 
Ind. 321. (5) Fixing times for hold- 
ing terms of circuit court in particu- 
lar county, not within constitutional 
prohibition against special laws where 
general law can be made applicable. 
Mt. Vernon v. Evens, etc., Fire Brick 


Cox, 16S Ne 2 08,2204. 1a 32. C6) 
Creating court in particular city, not 
within constitutional prohibition 


against special laws creating town- 
Ship offices. Chesney v. McClintock, 
58 P. 993, 61 Kan. 94. (7) Creating 
the municipal court of a particular 
eity, not within constitutional pro- 
hibition against special laws where 
provision is made by general law. 
McWilliams v. Smith, 82 S.E. 569, 142 


Ga. 209. (8) Establishing justice’s 
court in particular city, not within 
constitutional prohibition against 


special laws where provision has been 
made by general law. Starnes v. 
Mutual Loan, etce., Co., 29 S.E. 452, 
102 Ga. 597. (9) Establishing court in 
particular county, not within consti- 
tutional prohibition against local law 
where provision has been made by 
general law. Lorentz v. Alexander, 
13 S.E. 632, 87 Ga. 444. (10) Author- 
izing appointment of additional judge 
for court of common pleas not within 
constitutional prohibition against 
special act relating to internal affairs 
of counties. Cole v. Corio, 146 A. 428, 
105 N.J.Law 511. (11) Making pro- 
vision for two additional judges of 
superior court in particular county, 
not within constitutional prohibition 
against special laws where general 
law can be made applicable. State v. 
Greenwald, 116 N.E. 296, 186 Ind. 321. 
(12) Relating to nomination by polit- 
ical parties of judges of superior and 
circuit courts, not within constitution- 
al prohibition against special laws 
regulating county affairs. People v. 
Sweitzer, 118 N.E. 477, 282 Ill. 171. 
(13) Providing for primary nomina- 
tion of superior judges of a particular 
county, not within constitutional pro- 
hibition against special laws where 
general law can be made applicable. 
People v. Emmerson, 154 N.E. 474, 323 
Ill. 561.. (14) Providing for fees of 
officers on conviction in city court of 
particular city, not within constitu- 
tional prohibition against speciai laws 
where general law applies, the exist- 
ing general law being construed as not 
Commissioners of Roads 
and Revenues of Decatur County v. 
Martin, 130 S.E. 569, 161 Ga. 220. 


[b] Jurisdiction.—Laws held valid: 
(1)  Conferring additional jurisdic- 
tion in criminal matters on mayor’s 
conrt of a particular town, not with- 
in constitutional prohibition against 


special laws establishing inferior 
ecwurts. State v. Horne, 131 S.B. 753, 
191 N.C. 375. (2) Suppressing a pub- 


lic evil in a particular city and in- 
cidentally altering jurisdiction of 
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courts in that city, not within consti- 
tutional requirement that all laws re- 
lating to courts shall be general. 
Rogers v. People, 12 P. 8438, 9 Colo. 
450, 59 Am.R. 146; Hingle v. State, 24 
Ind. 28. (3) Giving county court of 
particular county exclusive jurisdic- 
tion of appeals from inferior courts 
of such county, not within constitu- 
tional prohibition against special laws 
where provision is made by general 
law. Polytinsky v. Wilhite, 99 So. 843, 
211 Ala. 94. (4) Transferring juris- 
diction of appeals from orders of pub- 
lic service commission from court of 
common pleas to superior court, not 
within constitutional prohibition 
against special laws regulating prac- 
tice and jurisdiction of superior court. 
West Virginia Pulp & Paper Co, v. 
Public Service Commission, 61 Pa. 
Super, 555. 


61. See cases infra this note. 


{a] Establishment of courts and 
districts.—Laws held general: (1) 
County courts. State v. McLellan, 79 
So. 379, 202 Ala. 41; State v. Sullivan, 
116 So. 255, 95 Fla. 191; Lamar v. 
Prosser, 48 S.E. 977, 121 Ga. 153; State 
v. Speakes, 109 So. 129, 144 Mise. 125; 
Chicago, R. I. & P. Ry. Co. v. Carroll, 
Brough, Robinson & Humphrey, 245 
P. 649, 114 Okl. 198; Gottschall v. 
Campbell, 20 Pa.Dist. 612. (2) Court 
of common pleas. Simpson v. Butts, 
226 P. 332, 99 Okl, 168; Levine v. Al- 
len, 221 P. 771, 96 Okl. 252. (3) Supe- 
rior courts. Ingols vy. Plimpton, 16 P. 
155, 10 Colo. 535; Ex parte Spurlock, 
124 PB. 983, 33 Okl. 225; Ex parte Rial, 
M4 P) 983, seo) OkLaa2 4. tax parte 
Lightle, 124 P. 983,°33 Okl. 223; Ex 
parte Anderson, 124 P. 980, 33 Okl. 
216; Burks v. Walker, 109 P. 544, 25 
Okl. 353. (4) Circuit courts. Smith 
v. Stiles, 70 So. 905, 195 Ala. 107. (5) 
District courts. De Hart v. Atlantic 
City, 41 A. 687, 62 N.J.Law 586 [rev 
43 A. 742, 63 N.J.Law 223]. (6). City 
courts. Burge v. Municipal Court of 
City of Los Angeles, 258 P. 164, 84 
Cal.App, 425; McInerney v. Denver, 29 
P. 516, 17 Colo. 302; People v. Roden- 
berg, 98 N.E. 764, 254 Ill. 386; State v. 
Smith, 285 P. 542, 130 Kan. 228; Calvo 
v. Westcott, 25 A. 269, 55 N.J.Law 78; 
Gulager v. Bickford, 293 P. 209, 146 
Okl. 49; Buchanan vy. State, 236 P. 903, 
30 Okl.Cr. 362; Bishop v. City of 
Tulsa, 209 P: 228, 21. Okl.Cr. 457, 27 
A.L.R. 1008. (7) Juvenile courts. 
Mill v. Brown, 88 P. 609, 31 Utah 473, 
120 Am.S.R. 935. (8) Judicial dis- 
tricts. Waterman vy. Hawkins, 86 S. 
W. 844, 75 Ark. 120. 


[b] Organization of courts.—Laws 
held general: (1) Place for holding 
court. Ex parte Elmore, 78 So. 89, 201 
Ala. 313; Kramer v. Reynolds, 269 P. 
573, 93 Cal.App. 224. (2) Terms of 
court. Geer v. Bush, 92 S.E. 47, 146 
Ga. 701; Burge v. Mangum, 67 S.E. 
857, 184 Ga. 307; Johnson v. Fulten, 
89 S.W. 672, 121 Ky. 594, 28 Ky.L. 569; 
State v. Stratton, 38 S.W. 83, 136 Mo. 
423; State v. Field, 24 S.W. 752, 119 
Mo. 593. (3) Court officers. State 
v. Sayre, 31 OhioCir.Ct. 331. (4) Re- 
organization. State v. Emmons, 33 N. 
W. 672, 72 Iowa 265. 


{c] Jurisdiction.—Laws held gen- 
eral: (1) Courts of appeal. Curtis v. 
Sexton, 159 S.W. 512, 252 Mo. 221. (2) 
Superior court. Macon, D. & S. R. Co. 
v. Calhoun, 74 S.E. 1030, 138 Ga. 165 
[answers to certified questions con- 
formed to decided 75 S.E. 343, 11 Ga. 
App. 338]. (3) County courts. State 
v. Ajster, 149 N.E. 297, 318 Ill. 230. 
(4) Court of common pleas. Hess v. 
Devou, 146 N.E. 311, 112 OhioSt. 1; 
West Chester Borough v. Postal Tele- 
graph-Cable Co., 38 Pa.Super. 603; 
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special where the classification is arbitrary,°? a clas- 


on population being proper where 


Pennsylvania Tel. Co. v. South Bethle- 
hem Borough, 16 Pa.Dist. 878. (5) 
Circuit courts. State ex rel. Case v. 
Seehorn, 223 S.W. 664, 283 Mo. 508. 
(6) Inferior courts. Union Ice Co, 
v. Rose, 104 P. 1006, 11 Cal.App. 357; 
Lakes v. Goodloe, 242 S.W. 632, 195 
Ky. 240; Blanchard vy. Abraham, 40 So. 
379, 115 La. 989. (7) Probate courts. 
State ex rel. Cave v. Tincher, 166 S.W. 
1028, 258 Mo. 1, Ann.Cas.1915D 696. 
(8) Recorder’s court. State v. Har- 
ris;) 112)/S:Hin42'5, 183. N,C.1633,. - C9) 
Juvenile courts. In re Mills Sing, 110 
P2693, 13 ‘CakApp: 736: .' (10)°% Dis= 
tributing jurisdiction in a particular 
class of cases among different courts. 
Mahoney v. Kinney, 7 OhioS.&C.P. 405, 
5 OhioN.P. 336. 


[d] Judgtes.—Laws held general: 
(1) Appointment or election. Pueblo 
County v. Smith, 45 P.°357;, 22 Cola. 
534, 33 L.R.A. 465; Spencer v. Knight, 
98 N.B. 342, 344, 177 Ind. 564; Ex parte 
Boalt, 260 P. 1004, 123 Or. 1; Winston 
v. Moore, 91 A. 520, 244 Pa. 447, L.R.A. 
1915A 1190, Ann.Cas.1915C 498. (2) 
Compensation. Stone v. State, 101 So. 
58, 20 Ala.App. 69 [cert den 101 So. 
62, 211 Ala. 601]; Hasty v. Marengo 
County Bank, 86 So. 37, 204 Ala. 229; 
State v. Billheimer, 96 N.E. 801, 178 
Ind. 83; Greene County v. Lydy, 172 
S.W. 876, 263 Mo. 77, Ann.Cas.1917C 
274% Commonwealth v. Mathues, 59 
A. 961, 210 Pa. 372; Milwaukee County 
v. Halsey, 136 N.W. 139, 149 Wis. 82. 
(3) Disqualification. Sacramento & 
San Joaquin Drainage Dist. v. Rector, 
156 PP, 506, 172 Cal. 385; State v. 
Clancy, 77 P. 312, 30 Mont. 529. 


[e] Courthouses.—Laws held gen- 
eral: (1) Authorizing construction 
of court house and condemnation of 
land therefor. State v. Board of 
Com’rs of Wyandotte County, 267 P. 
Bri26 Kany 0; (2) Authorizing 
counties having population of one 
hundred and ten thousand or over to 
construct courthouse. Harling v. 
Buckland, 204 P. 763, 110 Kan. 542. 
(3) Authorizing a particular county 
to issue bonds to build a courthouse 
and a jail. State v. Lytton, 99 P. 855, 
31 Nev. 67. (4) Conferring on court- 
house commission power to raise 
funds for courthouse. State v. 
Bowles, 116 So. 662, 217 Ala. 458. 


62. See cases infra this note. 


[a] Establishment of courts.— 
Laws held special: (1) County 
courts. State v. Deming, 158 P. 34, 
98 Kan. 420. (2) City courts. Samp- 
son v. Harris, 94 S.E. 558, 147 Ga. 426; 
McGregor v. Baylies, 19 Iowa 43; Bak- 
er v. The Milwaukee, 14 Iowa 214; 
King v. State, 289 S.W. 69, 105 Tex. 
Cr. 416. (3) Court of domestic rela- 
tions. Attorney General v. Lacy, 146 
N.W. 871, 180 Mich. 329. (4) Special 
tribunal to try charges against par- 
ticular individuals. Bank of State v. 
Cooper, 2 Yerg. (Tenn.) 599, 24 AmD 
517. 


[b] Organization of courts.—Laws 
held special: (1) Dividing terms of 
circuit court in particular county into 
eivil terms and criminal terms, 
Smedley v. Commonwealth, 129 S.W. 
547, 188 Ky. 1 [mod 127 S.W. 485, 138 
Ky. 1, 139 Ky. 767]. (2) Authorizing 
judge of superior court in counties of 
the twenty-seventh class to appoint a 
stenographer, there being but one 
county in the state in such class. 
Payne v. Murphy, 123 P. 350, 18 Cal. 
App. 446. (3) Prescribing duties of 
sheriffs with reference to inferior 
courts in counties over eighty thou- 
sand. Mobile County v. Bryne, 117 So. 
83,° 218 Ala. 5: (4) Authorizing 
courts to direct re-indexing of records 
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germane to the subject matter of the statute;°® oth- 


erwise not.®4 


_ [§ 366] b. Justices of Peace.®® The general rules 
hereinbefore discussed*® have been applied to laws 
relating to the appointment, compensation, and ju- 
risdiction of justices of the peace.°* 
in nature are valid if they meet the constitutional 
otherwise they are 
Special and local laws are held valid in the 
absence of constitutional prohibition,’® or where 
the constitution authorizes or necessitates the mak- 
Where the constitution requires 
a general law or prohibits a special law, a special 


requirement of uniformity ;°° 
not.°?® 


ing of the law."+ 


in counties over four hundred thou- 
sand. In re Beaver County, 6 Pa,.Co. 
525. 

[ce] Jurisdiction.—Laws held spe- 
cial: (1) Circuit courts. Neutzel v. 
Williams, 230 S.W. 942, 191 Ky. 351; 
In re McCormick’s Estate, 143 P. 915, 
144 P. 425, 72 Or. 608. (2) District or 
superior court. City of Sapulpa v. 
Land, 223 P. 640, 110 Okl. 22, 35 A. L. 
R. 872 {withdrawing former op 219 P. 
117]. (8) Abolishing criminal juris- 
diction of a particular court in a par- 
ticular town. People v. Washington 
County,.49 N.E. 779, 155 N.Y. 295; 
People v. Howland, 49 N.E. 775, 155 
N.Y. 270, 41 L.R.A. 888. (4): Provid- 
ing for jurisdiction of visiting judge 
from another particular county. State 
v. Hill, 47 S.W. 798, 147 Mo. 68. 


[d] Judges.—Laws held special: 
(1) Election. Garesche v. Drabelle, 
167 S.W. 1016, 258 Mo. 568; State ex 
rel. Garesche v. Roach, 167 S.W. 1008, 
258 Mo. 6541. (2) Compensation. 
Ward v. Harris County, (Tex.Civ. 
App.) 209 S.W. 792. 


; [e] Courthouses.—Laws held spe- 
cial: (1) Providing for construction 
of courthouse in particular county. 
State v. Milwaukee County, 25 Wis. 
839. (2) Authorizing construction of 
county courthouses, excepting coun- 
ties having less than two hundred 
thousand. Dickinson v. Hudson Coun- 
ty, 60 A. 220; 222): 71’ N.J-Law- 589, 
596 [aff 58 A. 182, 71 N.J.Law 159]. 
(3) Authorizing particular counties 
to issue bonds for construction of 
courthouse. Hetland v. Norman 
County, 95 N.W. 305, 89 Minn. 492. 
(4) Authorizing issue of bonds for 
construction of courthouse and city 
hall in particular city. State v. 
Cooley, 58 N.W. 150, 56 Minn. 540. 
(5) Regulating building of court- 
house by successful petitioner for re- 
location of county seat. Newton 
County v. State, 69 N.E. 442, 161 Ind. 
616. (6) Prescribing peculiar proce- 
dure for construction of courthouses 
in counties over a certain population. 
Macy v. Miami County, 83 N.E. 718, 
170 Ind. 707; Kraus v. Lehman, 83 
N.E. 714, 84 N.E. 769, 170 Ind. 408. 
(71). Relating to appointment of cus- 
todians of courthouses in counties 
between one hundred thousand and 
two hundred thousand further classi- 
fied so as to apply only to a single 
county. Harris v. Corker, 97 A. 8938, 
89 N.J.Law 31. 


63. Martin v. Superior Court of 
Sacramento County, 227 P. 762, 194 
Cal, 98; Union Ice Co. v. Rose, 104 P, 
1006, 11 Cal.App. 357; Houston Flec- 
trie Co. v. Faroux, 125 S.W. 922, 59 
Tex.Civ.App. 232; Northern Texas 
Traction Co. v. Danforth, 116 S.W. 
147, 53 Tex.Civ.App. 419. 


&. State v. Deming, 158 P. 34, 98 
Kan, 420; In re Transcription of Per- 
ry County Judgment Index Dockets, 
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v 


law within the terms of the constitutional provision 


is void;72 valid, if not within its terms.’* Legisla- 


Laws general 


wise not."* 


11 Pa.Dist. 557; In re Beaver County 
Indexes, 6 Pa.Co. 525. 


65. Justices of the peace generally 
see Justices of the Peace 35 C.J. p 430. 


66. See supra §§ 307-326. 
67. See cases infra this section. 


68. State v. Hamilton, 159 P. 379, 
92-Wash. 347. 


69. Watkins v. Schlecter, 
S.&C.P. 590, 7 OhioN.P. 42. 


70. See case infra this note. 


[a] Jurisdiction.—Law giving jus- 
tices of the peace jurisdiction of 
claims for damages for arimals killed 
on tracks of railroads, excepting rail- 
roads which are fenced, is valid, there 
being no constitutional prohibition 
against special laws dealing with rail- 
roads. Madison, etc., R. Co. v. White- 
neck, 8 Ind. 217. 


71. See cases infra this note. 


[a] Appointment.—Law providing 
for election in particular city, is val- 
id. State v. Walton, 69 Mo. 556. 


[b] Compensation.—Law  provid- 
ing for compensation of justices of 
the peace in a particular city is valid. 
Spo ueas. v. Brady, 31 S.W. ‘1038, 128 

oO. 5 


9 Ohio 


72. See cases infra this note; and 
infra note 75. 
[a] Jurisdiction.—Law limiting 


the jurisdiction of justices of the 
peace in any city where a court of 
common pleas has been established, 
is within constitutional prohibition 
against special laws where a general 
law can be made applicable. Levine 
v. Allen, 221 P. 771, 96 Okl. 252. 


73. See cases infra this note, 


[a] Appointment.—Law providing 
for justices’ courts-in precinets co- 
extensive with cities of the first class, 
and for a clerk and deputies for such 
courts is not within constitutional 
prohibition against special laws reg- 
ulating the jurisdiction and duties of 
justices of the peace. Martineau y. 
Crabbe, 150 P. 301, 46 Utah 327. 


[b] Jurisdiction-—-Law granting 
to recorder of particular town the 
powers and functions of justice of the 
peace, not within constitutional pro- 
hibition against special laws regulat- 
ing jurisdiction and duties of justices 
of the peace. Clemmensen vy. Peter- 
son, 56 P?>1015;-36 Or. 47. 


74 See cases infra this note. / 


[a] Appointment.—Laws held gen- 
eral: (1) Providing for election in 
cities. Bishop v. Oakland, 58 Cal. 
572. (2) Relating to justices of the 
peace in townships containing sey- 
enty-five thousand and not over one 
hundred and fifty thousand inhabi- 
tants, although there is only one 
township in the state of such popula- 
tion. Forgrave v. Buchanan County, 


[§ 367] c. Civil Remedies and Procedure. 
general rules hereinbefore discussed’* have been ap- 
plied to statutes relating to civil remedies and pro- 
cedure.7® Laws general in nature are valid if. they 
meet the constitutional requirement of uniformity ; 


tion applicable to a class is held general where clas- 
sification is made on a reasonable basis;7* and spe- 
cial where the elassification is arbitrary,’® a classi- 
fication based on population being proper where ger- 
mane to the subject matter of the statute;’° other- 


The 
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222 S.W. 755, 282 Mo. 599. 


[b] Compensation.—Law regulat- 
ing compensation on basis of popula- 
tion of counties where located, held 
general. Johnson y. Gunn, 84 P. 665, 
148 Cal. 745; Reid v. Groezinger, 47 
Bo 3742 115, Cals boas 


fel Inrisdistion.—Laws held gen- 
eral: (1) Giving jurisdiction of a 
particular offense te all justiees of 
the peace in the state. Tarantina v. 
Louisville & N. R. Co., 98 N.E. 999, 
254 Ill. 624, Ann.Cas.1913B 1058. (2) 
Exslarging jurisdiction of justices of 
the peace, except in class of cities 
which could not under constitution 
be made subject to act. Wilkes-Barre 
v. Meyers, 6 A. 110, 113 Pa. 395. (3) 
Giving justices of the peace jurisdic- 
tion in actions against railroads for 
killing animals. Dent v. St. Louis, IL 
M. & S. Ry. Co., 83 Mo. 496. 


75. See cases infra this note. 


[a] Appointment.—Law providing 
method of election in particular town, 
is held special. Tissier v. Rhein, 22 
N.E. 848, 130 Ill. 110. 


_ [b] Compensation.—Law regulat- 
ing fees of justices in county seats, 
attaching conditions not in force else- 
where, is special. Maricopa County 
v. Burnett, 71 P. 908, 8 Ariz. 242. 


_[e]  Jurisdiction.—Laws held spe- 
cial: (1) Limiting jurisdiction of fee 
justices te cases where defendant 
does not reside in township and at- 
tachment proceedings. State ex rel. 
Rowan v. Pollock, 276 S.W. 20, 310 
Mo. 620. (2) Limiting jurisdiction of 
justices of the peace in cities of the 
first class in eivil actions. Love v. 
Liddle, 72 P. 185, 26 Utah 62, 62 L. 
R.A. 482. (3) Limiting jurisdiction 
to district, but making each county 
a district in all but one of the coun- 
ties, and creating two districts in that 
county. Peo. v. Meech, 101 Ill. 200. 
(4) Limiting jurisdiction of justices 
of the peace in cities of the first class. 
Love v. Liddle, 72 P. 185, 26 Utah 62, 
62 L.R.A. 482. 


76. Walden v. City of Montgomery, 
108 So. 231, 214 Ala. 409; Shipp v. 
Superior Court in and for San Ber- 
nardino County, (Cal.) 289 P. 825; 
Bishop v. City Council of -Oakland, 
58 Cal. 572; State ex rel. Hollaway 
vee on 21 S.W.(2d) 767, 323 Mo, 


77. State ex rel. Rowan v. Pollock 
276 S.W. 20, 310 Mo. 620; State v~ 
Messerly, 95 S.W. 913, 198 Mo. 3513 
iy v. Donnell, 231 P. 546, 107 Ok}, 


78. See supra §§ 307-326. 
79. See cases infra this section. 


80. U.S.—Pierce v. Van Dusen, 7 
F. 693, 24 C.C.A. 280, 69 LRA Tae 
i dism 19 S.Ct. 879, 43 L.Ed. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


67 


~~ sl  e 


‘Tex. 243. 


§: 367] - - 


otherwise they are not.8! 


Laws which violate the 
constitutional prohibition against the granting of 
special privileges by special law are void;’2 valid 
_ if no constitutional violation is involved.’ 
laws are held valid in the absence of constitutional 
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Special 
in its terms.8* 


prohibition,** or where the constitution authorizes 


Cal. Brooks v. Hyde, 37 Cal. 366. 
Ga.—Towaliga Falls Power Co. v. 


‘Foster, 85 S.E. 835, 143 Ga. 688. 


ea Ge v. Powers, 134 N.W. 


Ohio.— Geiger v. State, 25 OhioCir. 
Ct. 742; Froelich v. Toledo, etc., R. 
Co., 24 OhioCir.Ct. 359. 


Wyo.—In re Organization of Bench 
Canal Drainage Dist., 156 P. 610, 24 
Wyo. 148. 


‘81. Builders’ Supply Depot v. 
O’Connor, 88 P. 982, 150 Cal. 265, 119 
Am.S.R, 193, 127 O.R.A.N-S. 909, 11 
Ann.Cas. 712; Clowry v. Holmes, 87 
N.E. 308, 238 Ill. 577; Dawson v. Eus- 
tace, 36 N.E. 87, 148 Ill. 346, 


82. See eases infra this note. 


[a] Statutes held void:—(1) Au- 
thorizing claimant to present claim 
for injuries regardless of one-year 
limitation statute. Decker v. Pou- 
vailsmith Corp., 168 N.E. 442, 252 N.Y. 
1. (2) Exempting members of the 
general assembly from service of civil 
process during the sessions of the as- 
sembly. Phillips v. Browne, 110 N.E. 
601, 270 If. 450, Ann.Cas.1917B 637. 


83. See cases infra this note. 


[a] Statutes held valid.—(1) Au- 
thorizing award of attorney’s fees to 
successful election contestant, and 
not to successful litigants in other 
cases. Doty v. Reece, 164 P. 542, 53 
Mont. 404. (2) Authorizing the re- 
covery of attorney’s fees in any ac- 
tion for damages for overflowing land. 
Gentleman v. Chicago Sanitary Dist., 
103 N.E. 234, 260 Tl. 317. (3) Giving 
right of appeal to defendants, but de- 
nying it to plaintiffs in receivership 
actions. Bagdonas v. Liberty Land & 
Investment Co., 140 N.E. 49, 309 Ill. 
103. (4) Providing that negligence 
of a minor in driving shall be imputed 
to the parent or guardian signing his 
application for license. Buelke v. 
Levenstadt, 214 P, 42, 190 Cal. 684. 
(5) Providing that in any action 
against a steam railroad company for 
death or injuries at its crossing where 
it installed no safety gates or warn- 
ing device, plaintiff shall not be non- 
suited for contributory negligence, 
but the question shall be left to the 
jury. Lynch vy. Pennsylvania R. Co., 
96 A. 395, 88 N.J.Law 408. 


84. See cases infra this note, 


[a] Procedure.—Laws held valid: 
(1) Making a particular abstract of 
title competent evidence. Todd v. 
Reynolds, (Mo.) 199 S.W. 173. (2) 
Providing in special charter of city 
that claims for injuries against city 
must be presented within three 
months. Rider v. Mt. Vernon, 33 N.Y. 
S. 745, 87 Hun 27. (3) Regulating 
practice of municipal courts. Wright 
v. Worth,|91 So. 87, 83 Fla. 204. 


85. See cases infra this note. 


[a] Remedies.—Laws held valid: 
(1) Granting exemption from gar- 
nishment proceedings to city char- 
tered under special law. Dallas v. 
Western Electrie Co., 18 Ss.W. 552, 83 
(2) Requiring notice of in- 
jury to particular municipality with- 
in limited time as condition to right 
to sue. City of Portsmouth v. Weiss, 
133° S.H. ‘781, 145 Va. 94. 


[b] Procedure.—Laws held valid: 


(1) Regulating practice in city courts 
in particular city. Sassinot’s Estate 
v.‘Demourelle, 1 La.App. 160; Phila- 
delphia & R. R. Co. vy. Walton, 94 A. 
Goss, 24Sicl (Pae 1384s (2) Prescribing 
pleading in action of trespass in the 
municipal court of a particular city. 
Philadelphia & Reading R. Co. v. Wal- 
ton, 23 Pa.Dist. 535. (3) Requiring 
that municipal court of a particular 
city take judicial notice of all gen- 
eral ordinances, City-.of Chicago y. 
Williams, 98 N.E. 666, 254 Ill. 360. 
(4) Providing that deed of tax collec- 
tor of particular city chartered un- 
der special law shall establish’ prima 
facie title to property. Texas Sav., 
etc., Inv. Assoc. v. Pierre, 31 S.W. 
426, 10 Tex.Civ.App. 453. (5) Relat- 
ing to appeals from city courts of a 
particular city. Abry v. Reynes, 8 
La.A. (Orleans) 140. (6) Providing 
for proceedings in error from particu- 
lar municipal court in accord with 
provisions in general law. Hess v. 
Devou, 146 N.E. 311, 112 OhioSt. 1. 
(7) Requiring that sale of real estate 
for taxes shall be advertised in 
French as well as in English lan- 
guage. Davidson y. Houston, 35 La. 
Ann. 492, 


_ 86. See cases infra this note; and 
infra note 89. 


[a] Remedies.—Laws held void: 
(1) Providing a method for recover- 
ing for labor and material furnished 
for public improvements, in lieu of a 
mechanic’s lien, within constitution- 
al prohibition against special laws 
creating a new method for the collec- 
tion of a debt. Appeal of Smith, 88 
A. 491, 241 Pa. 336. (2) Providing 
method of condemning property in 
particular city, within constitutional 
prohibition against special laws 
where provision is made by general 
law. M. O’Dowd’s Sons & Co. v. City 
peer e of Augusta, 82 S.E. 148, 141 

a. 3 


[b] Procedure—Laws held void: 
(1) Imposing limitation of thirty days 
for suing out writ of error from ap- 
pellate court or supreme court to mu- 
nicipal court of particular city, with- 
in constitutional requirement that 
practice of all courts of same grade 
be uniform and not within constitu- 
tional authorization of special laws 
regulating practice of municipal court 
of said city. Goldstein v. Muller, 102 
N.E. 255, 259 Ill. 237 [rev 173 Il].App. 
664]; Hoffman v. Paradis, 102 N.E. 
2538, 259 Ill. 111. (2) Providing docket 
fee in counties constituting a sepa- 
rate judicial circuit with two judges, 
and having no criminal court within 
constitutional prohibition against spe- 
cial and local laws when a general 
law can be made applicable. Bridg- 
es v. Holdowt Mining Co., 158 S.W. 
5U9 252, Mo, 53;> Hays vy. C. C._& -H. 
Min. & Mill. Co., 126 S.W. 1051, 227 
Mo, 288. (3) Making costs and fees 
of sheriff the property of particular 
county within constitutional prohibi- 
tion against special law covered by 
general laws. MWHarris County vy. Wil- 
liams, 144 S.E. 756, 167 Ga. 45. 


87. See cases infra this note. 


[a] Remedies.—Law held valid: 
(1) Authorizing particular county to 
sue commonwealth for expenses of 
general primaries not audited by the 
state officers not within constitution- 
al prohibition against special laws 
providing or changing methods for 
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or necessitates the making of the law.8® ‘ Where the 
constitution requires a general law or prohibits a 
special law, a special law within the terms of the 
constitutional provision is void;%* valid, if not with- 
Legislation applicable to a class is 


collection of debts. Philadelphia 
County v. Commonwealth, 113 A. 661, 
270 -Pa. 353. (2) Authorizing a par- 
ticular claimant to sue the state in a 
particular court, not within consti- 
tutional prohibition against -special 
laws where provision can be made by 
general law. Com. v. Lyon, 72 S.W. 
323, 24 Ky.L. 1747. (3) Providing 
that in ease of recovery against state 
by one who has been injured, the 
state is subrogated to rights of pér- 
son injured and may recover from its 
negligent agent, not within consti- 
tutional prohibition against special 
laws regulating practice of courts. 
Heron vy. Riley, (Cal.) 289 P. 160 [su- 
perseding op 284 P. 209]. (4) Pro- 
viding for enforcement of liens for 
benefit assessments, not within con- 
stitutional prohibition against special 
laws regulating enforcement of judg- 
ments. Schwab vy. City of St. Louis, 
(Mo.) 274 S.-W. 1058. (5) Providing 
for an alternative method of condemn- 
ing land or easement of pipe line com- 
panies not within constitutional pro- 
hibition against special laws where 
general law can be made applicable. 
Carnegie Natural Gas Co. v. Swiger, 
eee 3, 72 W.Va. 557, 46 L.R.A.N.S. 


[b] Procedure.—Laws held valid: 
(1) Providing for transfer of causes 
from county seat in a particular coun- 
ty to a court in another city in the 
same county, not within constitution- 
al prohibition against special laws 
providing for change in venue. Dud- 
ley v. Birmingham R., ete., Co., 36 
So. 700, 139 Ala. 453. (2) Directing 
transfer of certain records and suits 
from court in old county to court in 
new county carved out of old, not 
within constitutional prohibition 
against special laws changing venue. 
State v. McKinney, 5 Nev. 194. (3) 
Relating to officers before whom affi- 
davits for attachment and garnish- 
ment may be made not within consti- 
tutional prohibition against special 
law in a case for which a provision 
is made by general law. Barnard v. 
Du Pree, 102 S.E. 422, 149 Ga. 796. 
(4) Providing for drawing of jurors 
in recorder’s court of particular city 
not within constitutional prohibition. 
against special laws providing for 
summoning or impaneling petty ju- 
rors. City of Columbia vy. Smith, 89 
S.E. 1028, 105 S.C. 348. (5) Dispens- 
ing with proof of city ordinance in 
city courts in cities of particular 
class, within constitutional prohibi- 
tion against special laws where gen- 
eral law can be made applicable. 
Tulare v. Hevren, 58 P. 530, 126 Cal. 
225. (6) Providing in special echar- 
ter that special tax bills shall be pri- 
ma facie evidence of liability, not 
within constitutional prohibition 
against special laws changing the 
rules of evidence in any judicial pro- 
ceeding. Eyerman y. Blaksley, 78 
Mo. 145. (7) Providing that commis- 
sion under Workmen’s Compensation 
Act may receive reports of physicians 


las evidence, not within constitutional 


prohibition against special laws regu- 
lating practice in courts. Hart v. 
Industrial Accident Commission of 
California, 235 P. 748, 71 Cal.App. 
542. (8) Providing that an ordinary 
abstract of title may be reeeived in 
evidence by the examiner, and shall 
be held as prima facie evidence of ti- 
tle, not within the constitutional in- 
hibition against special laws where a 
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held general where classification is 


general law can be made applicable. 
Tower v. Glos, 99 N.H. 876, 256 Ill. 
121. (9) Providing that judge shall 
charge orally, and on request ‘have 
case reported not within constitu- 
tional prohibition against special 
laws where provision is made by gen- 
eral law, the existing general law re- 
quiring written charges being con- 
strued as not applicable. Robinson 
v. Odom, 147 S.E. 569, 168 Ga- 81. 
(10) Providing for default judgments 
in the city court of particular city, 
not within constitutional prohibition 
against special laws where provision 
is made by general law. Fountain v. 
Ragan-Malone Co., 80 S.E. 306, 141 
Ga. 58. (11) Providing for payment 
of claims against fine and forfeiture 
fund in particular county, not within 
constitutional prohibition against 
special laws regulating costs and 
charges of courts and fees paid to 
public officers. Board of Revenue of 
Jefferson County v. Kayser, 88 So. 
19, 205 Ala, 289. (12) Regulating 
fees to be paid to certain Officers, not 
within constitutional prohibition 
against special laws regulating the 
practice in courts of justice. State 
Vaetrazier, 59 P. 5, 36. Or. 178. 


88. See cases infra this note. 


[a] Remedies.—Laws held gener- 
al: (1) Authorizing mandamus 
against county treasurer to recover 
money due for commitments to state 
home. Jensen v. McCullough, 271 P. 
568, 94 Cal.App. 382 [mandate cor- 
rected 278 P. 240, 99 Cal.App. 217]. 
(2) Granting widows and children 
right to recover for homicide of hus- 
band and father. Clay v. Central R,, 
etc., Co., 10 S.E. 967, 84 Ga. 345. (38) 
Providing proceedings in _ district 
eourt to confirm organization of irri- 
gation districts. In re Walker River 
irr. Dist., 195 P. 327, 44 Nev. 321. (4) 
Providing for quieting of title to 
real estate in case of destruction of 
records by earthquake or firé. Title 
& Document Restoration Co. v. Ker- 
rigan, 88 P. 356, 150 Cal. 289, 8 L.R.A. 
N.S. 682, 119 Am.S.R. 199. (5) Pro- 
viding a special proceeding in the 
courts for determination of questions 
as to validity of proceedings for pur- 
chase of public lands. Boggs v. Ga- 
mead, 64 P19. 1438. Cale G11.” +6) 
Outlining procedure for determining 
insolvency of banks and administer- 
ing their affairs. Baird v. Rask, 234 
N.W. 651, 60 N.D. 4382. (7) Provid- 
ing specially for appointment of re- 
-ceivers for insolvent banks. State v. 
State Bank & Trust Co., 103 P. 407, 
105 P. 567, 31 Nev. 456. (8) Provid- 
ing a liability against railroads for 
damages by fire. Rhinehart v. Den- 
Merny. G Rae GO. hOS ines. 1 49), .6d 
Colo. 369. (9) Providing for recov- 
ery of penalty against railroad for 
failure to comply with statute re- 
quiring posting of running of trains, 
whether on schedule or late. Penn- 
sylvania Co. v. State, 41 N.E. 937, 142 
Ind. 428. (10) Empowering munici- 
palities to proceed for recovery or 
collection of municipal claims ‘by 
lien or by action of assumpsit.” City 
of Philadelphia v. De Armond, 63 Pa. 
Super. 436. (11) Providing penalty 
for failure on part of insurance com- 
panies to pay loss within time speci- 
fied in policy. Mutual Life Ins. Co. 
of New York vy. Blodgett, 27 S.W. 286, 
8 Tex.Civ.App. 45; Manhattan Life 
Ins. Co. v. Fields, (Tex.Civ.App.) 26 
S.W. 280. (12) Giving depositors pri- 
ority in liquidation of any trust com- 
pany. In re Cameron, 135 A. 295, 287 
Pa. 560, 58 A.L.R. 554 [aff sub nom. 
Littrell vy. Cameron, 48 S.Ct. 212, 276 
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made on a rea- | sonable basis;8® and special where the classifica- 


WES SOF pros eG, 2a wGhop a Aste 
thorizing commonwealth to recover 
unclaimed savings bank deposits, not 
within constitutional prohibition 
against special laws limiting actions 
against corporations. Commonwealth 
v. Dollar Savings Bank, 102 A. 569, 
259 Pa. 188, 1 A.L.R. 1048. (14) Re- 
quiring plaintiff, in an action for slan- 
der, to file an undertaking, with sure- 
ties. Smith v. McDermott, 29 P. 34, 
93 Cal. 421. (15) Providing for’ in< 
junction against illegal sale of intox- 
icating liquor. Brown & Bennett v. 
Powers, 125 N.W. 833, 146 Iowa 729. 
(16) Providing half compensation, for 
nonresident alien dependents under 
Workmen’s Compensation Law. 
Maryland Casualty Co. v. Chamos, 263 
S.W. 370, 203 Ky. 820. 


[b] Defenses.—Laws ‘held gener- 
al: (1) Forbidding certain defenses 
in actions on-fire policies. Daggs v. 
Orient Ins. Co., 38 S.W. 85, 136 Mo. 
382, 58 Am.S.R. 638, 35 L.R.A. 227 [aff 
LORS C te S kya 27 WSs DO ta oer EK. 
552]. (2) Providing that owner shall 
be estopped to deny validity of as- 
sessment after thirty days’ failure to 
pay. Denyer-v. Campbell, 80 P. 142, 
33 Colo. 162. (8) Requiring a con- 
tractor’s bond securing materialmen 
and laborers as a condition to the 
owner’s exemption from liability 
thereto in an amount in excess of the 
contract_price. Roystone Co. v. Dar- 
line’ 154, P..15, 171 Cal. 526. 


[c] Limitation of actions.—Laws 
held general: (1) Fixing special time 
limitations for bringing certain class- 
es of action. Peo. y. City of Los An- 
geles, 269 P. 934, 93 Cal.App. 532. (2) 
Establishing three months’ limitation 
for bringing action contesting consol- 
idation proceedings, applying equally 
to all municipalities. Peo. v. City of 
Los Angeles, supra. (3) Authorizing 
limitation of actions by agreement in 
insurance policies. Taylor v. Farm- 
ers’ Fire Ins. Co., 58 So. 353, 101 Miss. 
480. (4) Declaring two-year period 
of limitation affecting actions on con- 
tract not founded on instrument in 
writing, but excepting causes of ac- 
tion on contracts evidenced by cer- 
tificates of title. Mitchell v. Cali- 
fornia-Pacific Title Ins. Co., 248 P. 
1035, 79 Cal.App. 45. (5) Limiting 
time within which action may be 
brought.for death occasioned by neg- 
ligence to one year. Black y. Nocka- 
mixon /Tp.)-2, Pa,Co.s116; 


{[d] Notice of claim.—Laws held 
general: (1) Requiring notice of in- 
jury to city in actions to recover 
damages for injuries due to defects 
in highway. Gribben yv. City of 
Franklin, 94 N.E. 757, 175 Ind. 500. 
(2) Requiring notice of the claim be- 
fore suing a city to recover damages 
on account of illness due to drinking 
contaminated city water. Frasch v. 
City of New Ulm, 153 N.W. 121, 130 
Minn, 41, L.R.A.1915E 749. 


[e] Procedure in general.—Laws 
held general: (1) Abatement of liq- 
uor nuisances, Ex p. Brambini, 218 
P. 569,°192 Cal. 19 [error dism 45 §S. 
Ct. 461, 267 U.S. 584, 69 L.Hd. 7991. 
(2) Condenination proceedings. Titie 
Ins. & Trust Co. v. Lusk, 115 P. 58, 
15 Cal.App. 358. (3) Confirmation of 
organization proceedings of irriga- 
tion districts. Emmett Irr. Dist. v. 
Shane, 113 P, 444, 19 Idaho 332. (4) 
Disposition of actions in which pa- 
pers ‘have been destroyed by fire or 


other calamity. Bassford vy. Harl, 
158 P. 124, 172 Cal. 658. (5) Dissolu- 
tion of insolvent insurance compa- 
nies. Chicago L.. Ins. Co. v. Auditor 


Public Accounts, 101 Ill. 82 [aff 5 S. 


Ct. 681, 113 U.S. 574, 28 L.Ed. 1084]; 
Mutual L. Ins. Co. v. Blodgett, 27 S. 
W. 286, 8 Tex.Civ.App. 45. (6) Ex- 
pediting trial. Parsons v. Parsons, 
198 P. 156, 70 Colo. 154; Badger v. 
Mississippi Valley Portland Cement 
Co., 93 N.E. 90, 247 Tll. 112; Louis- 
ville, etc., R. Co. v. Wallace, 26 N.E. 
493, 136 Ill. 87, 11 L.R.A.-%87; Jen- 
Sen vy: Fricke, 24 N.E., 515, 133) Dil. 
171. (7) In district courts. Phil’ H. 
Pierce Co. v. Watkins, 263 S.W. 905, 
TVA +s Nex @L5 oe (8) In municipal 
courts. Philadelphia & R. R. Co. v. 
Walton, 94 A. 79, 248 Pa. 381; Torak 
v. Philadelphia & R. Ry. Co., 60 Pa. 
Super. 248. (9) Quieting title. Title, 
etec., Restoration Co. v. Kerrigan, 88 
P. 356, 150 Cal. 289, 8 L.R.A.N.S. 682, 
119 Am.S,R. 199; Boggs v. Ganeard, 
84 P. 195, 148 Cal. 711. (10) Rate 
cases before railroad commission. 
Louisville & N. R. Co. v. Greenbrier 
Distillery Co., 187 S.W. 296, 170 Ky. 
775. (11) Tax sales. Wallapai Min., 
ete., Co. v. Territory, 84 P. 85, 9 Ariz. 


373. (12) Violation of horse-racing 
act. State v. Roby, 41 N.E. 145, 142 
Ind.. 168, 51 Am.S.R.. 174, 33 L.R.A. 
2135 

{f] Parties.—Laws held general: 


(1) Requiring receivership suits to 
be brought by superintendents of 
banks in name of state. Fite v. Hen- 
SON, 122°C By “4125 1ST iGae 6 TOb Cay 
Making city holding a local option 
election defendant to the _ contest 
thereof. State ex rel. City of Monett 
v. Thurman, 187 S.W. 1190, 268 Mo. 
Bone (3) Providing that any land- 
owner in district may answer com- 
plaint in proceedings to determine va- 
lidity of bonds issued by reclamation 
district. In re Reclamation Dist. No. 
900, 1384 P. 726, :°22 Cal.App. 439. (4) 
Permitting adding of additional de- 
fendants. Vinnacombe vy. City of 
Philadelphia, 147 A. 826, 297 Pa. 564. 


[g] Venue—Laws held general: 
(1) Requiring all actions against a 
city of the second class to be brought 
in the county in which it is situated. 
Czarnowsky v. Rochester, 66 N.Y.S. 
931, 55 App.Div. 388 [aff 59 N.E. 1121, 
165 N.Y. 649]. (2) Providing that a 
personal injury action may be tried 
either in the county where the de- 
fendant resided or in the county 
where the injury occurred. Gridley 
v. Fellows, 138 P. 355, 166 Cal. 765. 
(3) Allowing actions for injuries by 
automobiles to be brought against 
owners in the county where the in- 
jured party resides. Atlen vy, Smith, 
95 N.E. 829, 84 OhioSt. 283, Ann.Cas. 
1912C 611. (4) Placing venue of ac- 
tions to collect nonlife insurance as- 
sessments in county of member’s res- 
idence. Midwest Mut. Ins. Ass’n v. 
De Hoet, 222 N.W: 548, 208 Iowa 49. 
(5) Fixing venue in proceedings to 
liquidate insolvent banking corpora- 
tions. State y. First State Bank of 
Jud, 20% N.W. 391, 52 N.D. 231. (6) 
Allowing either party in civil action 
to move for change of venue, where 
county or city is plaintiff, but deny- 
ing plaintiffs such right wh'ere coun- 
ty or city is defendant. City of 
Stockton v. Ellingwood, 248 P. 272, 78 
Cal.App. 117. (7) Providing for a 
change of venue in actions by coun- 
ties against a corporation doing busi- 
ness in another county. Yuba Coun- 
ty v. North American Consol. Gold 
Mining Coy /LOR Ph 13 95 12 Cal Apne 


[h] Process.—Laws held general: 
(1) Providing method of serving sum- 
mons on cities. Crawford v. City of 
Newburgh, 249 N.Y.S. 477, 231 App. 
Div. 613. (2) Relating to service. of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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process on foreign corporations. An- 
glo-Californian Bank v. Field, 80 P. 
1080, 146 Cal. 644. (3) Providing for 
Service in an action against an auto- 
mobile owner in a county other than 
that where the injury sued for occur- 
red... Garrett v. Turner, 84 A. 354, 235 
Pa. -383 [aff 47 Pa:Super. 128]. =¢4). 
Providing for court notice of proceed- 
ings in making sewer assessments. 
Temperly v. City of Indianapolis, 127 
N.E. 149, 189 Ind. 292. 


[i] Attachment, garnishment, or 
lien.—Laws held general: (1) Au- 
thorizing hotel and boarding house 
keepers to attach wages of employees 
indebted to them by way of enforcing 
execution on a judgment previously 
obtained. Schmidt v. Schmidt, 83 Pa. 
Super. 125; Meilniczek v. Nesuruk, 19 
Pa.Dist. 741. (2) Providing for writs 
of attachment in tax suits brought by 
county without giving bond. San 
Luis Obispo County v. Greenberg, 52 
P.- 797, 120 Cal. 300. (3). Requiring 
affidavit of merits in attachment of 
water craft. Johnson v. Chicago, ete., 
BH. Co., 1.05 hill. 462: [afiit S.Cts 254, 
119 U.S. 388, 30 L: Hd. 447]. (4) Pro- 
viding for garnishment in particular 
elass of cases. Rogers y. Lisowski, 
16 Pa.Dist. 372 [disappr Tennessee 
Producers’ Marble Co. v. Grant, 14 Pa. 
Dist. 453]. (5) Providing for garnish- 
ment of salaries of legislative officers. 
Ruperich v. Baehr, 75 P. 782, 142. Cal. 
190. (6) Providing method of attach- 
ing moneys due from counties and 
cities to judgment debtor and apply- 
ing to payment of judgment. Law- 
SOnev.. wawsone 2117p 354; 158 Cal. 
446. (7) Creating lien for paving as- 
sessments in cities of third class, in 
accord with general law in other 
cities. Scranton v. Whyte, 23 A. 1043, 
148 Pa. 419. (8) Requiring subcon- 
tractor to give owner notice of an in- 
tention to file mechanic’s lien. Ben- 
ton v. David Berg Distilling Co., 63 
Pa.Super. 412. 


{j] Right to jury trial—Laws 
held general: (1) Providing for ju- 
ry in eminent domain cases. Jack- 
sonville, etc., R. Co. v. Adams, 15 So. 
257, 33 Plas,608,-24-D RAS 272. (2), 
Requiring party demanding jury trial 
in municipal court to pay sum of 
money. Simon v. Reilly, 151 N.E. 
884, 321 Ill. 431 [rev 237 Ill.App. 651]. 
(3) Providing that sheriff shall pre- 
pare jury lists, notwithstanding a 
subsequent repeal of the law, except- 
ing one county, left the original law 
applicable to a single county. Gil- 
more vy. State, 28 So. 595, 126 Ala. 20; 
Childress v. State, 26 So. 162, 122 Ala. 
21. 


{k] Pleading and proof.—Laws 
held general: (1) Providing that it 
shall not be necessary for a plaintiff 
in action for negligent personal in- 
juries or negligent death to allege 
and prove want of contributory neg- 
ligence. Citizens’ St. R. Co, v. Jolly, 
67 N.E. 935, 161 Ind. 80; Indianapolis 
St. R. Co. v. Taylor, 63 N.E. 456, 158 
Ind. 274; Southern Indiana R. Co. v. 
Peyton, 61 N.E. 722, 157 Ind. 690; 
Indianapolis St. R. Co. v. Robinson, 
61 N.B. 197, 157 Ind. 232. (2) Re- 
quiring memorandum in writing of 
the contract or sale, signed by the 
party to be charged or his agent. 
Mason-Heflin Coal Co. v. Currie, 113 
A202 220. Pamoe tin (3)) eroviding 
that the defendant may by rule re- 
quire plaintiff to reply, under oath or 
affirmation, to the statements set 
forth in the affidavit of defense, and 
after the replication has been filed 
may move for judgment on the whole 
record in a mechanics’ lien proceed- 
ing. Seelar v. East End Mantel & 
(Tile Co., 58 Pa.Super. 119. 


Evidence.—Laws held general: 
Prescribing presumptions and 
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“rules of evidence by which rights of 
property are enforced. Williams & 
Thomas Co. y. Preslo, 95 N.E. 900, 84 
OhioSt. 328, Ann.Cas. 1912C 704. (2) 
Imposing on carrier the burden of 
specifically alleging any contract lim- 
iting its liability to a shipper. Cleve- 
land, C., C. & St. L. Ry. Co. v. Blind, 
105 N.E. 483, 182 Ind. 398. (3) Pro- 
viding that a street assessment shall 
be prima facie evidence of the regu- 
larity of the proceeding. McDonald 
v. ‘Conniff,, 34 P.-71,° 99° Cal. 386. (4) 
Providing that a certificate of assess- 
ment containing certain recitals shall 
be prima facie evidence of the facts 
thus recited. Elmendorf vy. City of 
San Antonio, (Civ.App.) 223 S.W. 631 
{rev on other point (Commn.App.) 242 
S.W. 185; Withers vy. Crenshaw, (Tex. 
Civ.App.) 155 S.W. 1189. (5) Provid- 
ing that abstracts of title certified by 
the chief examiner of titles shall be 
prima facie evidence of a right to 
register the title under the act. 
Stolle v. Mitchell, 141 N.E. 136, 309 
Ill. 341. (6) Establishing what con- 
stitutes prima facie case in suits 
against carriers for failure to carry 
and deliver goods. Cleveland, C., C. 
& St. Li Ry Co. v.> Blind, 105" NE 
483, 182 Ind. 398. (7) Providing that 
occurrence of fire caused by railroad 
is prima facie evidence of negligence. 
Missouri Pac. R. Co. v. Merrill, 19 P. 
793, 40 Kan. 404. (8) Prescribing 
what constitutes prima facie case in 
actions to recover damages against 
railroad for injuring or killing stock 
on track. Learned & Koontz v. Texas 
& P. Ry. Co., 54, So. 931,128 La. 430. 
(9) Providing that running a motor 
vehicle in excess of statutory speed 
makes a prima facie case of negli- 
gence. Hartje v. Moxley, 85 N.E. 
216, 235 Ill. 164. (10) Making speed 
exceeding 10 miles an hour through 
closely built-up business portions of 
city prima facie evidence of negli- 
gence. Morrison v. Flowers, 139 N. 
KE. 10, 308 Il]. 189. (11) Prescribing 
what shall constitute prima facie evi- 
dence in prosecutions against saloon 
keepers for keeping open after fixed 
heurs. Cardillo v. Peo., 58 P. 678, 26 
Colo. 355. (12) Rendering evidence 
of traffic violations obtained by opera- 
tion of speed traps incompetent. 
Fleming v. Superior Ct. Orange Coun- 
ty, 238 P. 88, 196 Cal. 344. (13) Pro- 
viding for proceedings on an award 
of railroad commission in a proper 
circuit court, and prohibiting intro- 
duction of evidence not offered before 
the commission. Illinois Cent. R. Co. 
v. Padueah Brewery Co., 163 S.W. 
239, 157 Ky. 357. (14) Authorizing 
examiner in land court to receive ab- 
stracts of title in evidence. Mihalik 
v- Glos, 93 N.E. 372, 247 Ill. 597. (15) 
Providing that no misrepresentations 
made in obtaining a life insurance 
policy shall be deemed material un- 
less actually contributing to contin- 
gency on which policy is to become 
due. Jenkins v. Covenant Mut. Life 
Inss Co: 71 SOW. 688, 17). Mo. 3375. 
(16) Prohibiting either party taking 
ex parte depositions where either par~ 
ty is a corporation. Houston, etc., R. 
Co. v. Stuart, (Civ.App.) 48 S.W. 799 
[rev on other point 50 S.W. 333, 92 
Tex. 540]. 


[m] Judgments and judgment 
liens.—Laws held general: (1) Pro- 
viding that judgment for delinquent 
tax may be entered without service 
of summons or other notice upon tax- 
payer other than by publication. 
Hughes v. Lazard, 43 P. 422, 5 Ariz. 4. 
(2) Providing that final judgment of 
divorce shall not be entered until the 
expiration of one year after an inter- 
locutory decree had been entered. 
Deyoe v. Mendocino County Super 
Ct., 74 P. 28, 140 Cal. 476, 98 Am.S.R. 
73. (3) Fixing duration of judgment 
liens in suits to recover assessments 
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for local improvements. Schwab v. 
aay St. Louis, 274 S.W. 1058, 310 
oO. ‘ 


[n] Appeal and appeal bonds.— 
Laws held general: (1) Regulating 
appeals in assessment cases. John- 
son v. Fordson Coal Co., 281 S.W. 472; 
213 Ky. 445 [error dism and cert den 
435°S.Ct.) 82, .275: U.S. 494.0 72) sh. wid: 
391]. (2) Granting an appeal from a 
decree appointing a receiver, and no 
appeal from an order denying appli- 
cation for appointment. Bagdonas v. 
Liberty Land & Investment Co., 140 
N.E. 49, 309 Ill. 108. (3) Granting 
appeal to defendants from judgment 
of justice’s court, sitting as small 
claims court, and denying right to 
plaintiffs. Superior Wheeler Cake 
Corporation v. Superior Court of Cali- 
fornia, in and for Los Angeles Coun- 
ty, 264 P. 488, 203 Cal. 384. (4) Au- 
thorizing appeals by either party 
from judgments in district court on 
appeal from city court when district 
court judgment exceeds one hundred 
dollars. Garcia v. Free, 88 P. 30, 31 
Utah 389. (5) Providing for appeals 
in particular class of cases in cities 
of the first class, although applicable 
to one city only. Louisville v. Wehm- 
hoff, 76 S.W. 876, 79 S.W. 201, 116 Ky. 
812, 25 Ky.L. 995. (6) Providing for 
appeals from orders of railroad com- 
missioners. State v. Jacksonville 
Terminal Co., 27 So. 221, 41 Fla. 363. 
(7) Requiring leave of common pleas 
court for appeal thereto from county 
court in cases where there has been 
a jury trial and. verdict and judgment 
thereon. Findley v. Bryans, 58 Pa. 
Super. 399. (8) Providing that writs 
to review orders of public service 
commission may be sued out of the 
circuit court of the county where the 
hearing was held or in which the com- 
mission has its principal office. State 
ex rel. Case v. Seehorn, 223 S.W. 664, 
283 Mo. 508. (9) Granting appeal to 
defendants from judgment of jus- 
tice’s court, sitting as small claims 
court, and denying right to plaintiffs. 
Superior Wheeler Cake Corporation v. 
Superior Court of California, in and 
for Los Angeles County, 264 P. 488, 
203 Cal. 384. (10) Regulating time 
within which appeal must be taken 
in particular class of cases. Cohen v. 
City of Alameda, 142 P, 885, 168. Cal. 
265; Johnson v. Superior Court of 
San Bernardino County, 250 P. 686, 
79 Cal.App. 650. (11) Requiring re- 
ceivers to furnish bonds with sure- 
ties on appeals. Dillingham v. Put- 
nam, (Tex.) 14 S.W. 303. (12) Au- 
thorizing acceptance of corporation as 
sole surety on appeal bond. Cramer 
Vo Littell By 852-712" Pos eon won eals 
12; Hurd vy. Hannibal, etc., R. Co., 6 
N.Y.Civ.Proc. 386. (13) Exempting 
municipal corporations from giving 
appeal bond. Hoimes vy. Mattoon, 111 
Ill. 27, 538 Am.R. 602; Potwin v. John- 
son, 108 Ill. 70; City of Princeton v. 
Hanna, 113 N.E. 999, 120 N.H. 598,187 
Ind. 582. 


[o] BExecution.—Law requiring in- 
demnity bond from third person 
claiming property taken on execution, 
is held general. State v. O’Neil Lum- 
ber Co., 70 S.W.-121, 170 Mo. 7. 


[p] Costs and attorney’s fees.— 
Laws held general: (1) Requiring 
sureties for costs from plaintiffs in 
libel actions. Smith v. McDermott, 29 
P. 34, 93 Cal. 421. (2) Regulating 
costs in particular class of cases. 
Sacramento v. Swanston, (Cal.App.) 
155 P. 101. (3) Providing for ste- 
nographer’s fees to be taxed as costs. 
Clark v. State, 58 So. 682, 4 Ala.App. 
105. (4) Providing that fees and 
mileage of jurors shall be taxed as 
costs against the corporation start- 
ing proceedings to condemn land for 
public use. Cincinnati, etc., Traction 
Co. v. Felix, 25 OhioCir.Ct.' 393. (5) 
Providing that in action to enforce 


/ 


784 [59 C.J.] 


STATUTES 


peseed lg 62 
a ! 


[§ 367 


tion is arbitrary,®® a classification based on popula- | tion being proper where germane to the subject 


any lien successful party shall be en- 
titled to recover reasonable attorney’s 
fee as costs. Ardmore Hotel Co. v. 
J. B. Klein Iron & Foundry Co., 280 
P. 734, 104 Okl. 125. (6) Authorizing 
in foreclosure of mechanic’s lien al- 
lowance of costs and disbursements 
including an attorney’s fee, Behrens 
v. Kruse, 140 N.W. 339, 121 Minn. 90. 
(7) Allowing attorney fees in suits 
against railroad companies to recover 
for killed or injured stock where duty 
to fence track has not been per- 
formed. Jacksonville, etc,, R. Co. v. 
Prior, 15 So. 760, 34 Fla. 271; Wabash, 
ete., R. Co. v. Lavieux, 14 Ill.App. 469; 
Gultwete:,) Rs Com v. Ellis,! (Tex.)) 18 
S.W. 723, 17 L.R.A. 286. (8). Allowing 
attorney’s fee to successful plaintiff 
in suit on fire insurance policy. In- 
surance Co. of North America v. 
Bachler, 62 N.W. 911, 44 Neb. 549. 
(9) Providing that health and life in- 
surance companies shall pay attor- 
ney’s fee on successful suit against 
them to recover loss. Union Central 
Life Ins. Co. v. Chowning, 26 S.W. 
982, 86 Tex. 654. (10) Allowing at- 
torney’s fee to successful complain- 
ants in equity cases. McMullin v. 
Doughty, 55 A. 284, 64 A. 1134, 68 N.J. 
Eq. 776. (11) Authorizing attorney’s 
fees against plaintiff abandoning emi- 
nent domain proceedings. City of 
Sacramento v. Swanston, 155 P. 101, 
29 Cal.App. 212. (12) Allowing re- 
covery of attorney’s fees against 
sanitary districts, in actions for the 
recovery of flowage damage. Miller 
y. Sanitary Dist. of Chicago, 90 N.#. 
DT, 242 Tl. 321. 


89. See cases infra this note. 


[a] Remedies.—Laws held special: 
_€1) Permitting suit against the state 
by particular persons. Altschul v. 
State, 144 P. 124, 72 Or. 591; 
v. Commonwealth, 106 A. 229, 262 Pa. 
572; Souder v. Com., 29 Pa.Dist. 254, 
(2) Permitting state to be sued to 
foreclose drainage tax lien on school 
lands. Southern Drainage Dist. v. 
State, 112 So. 561, 93 Fla. 672. (3) 
Authorizing suit against road de- 
partment on claims for road work. 
State v. Love, 126 So. 374, 99 Fla. 
333; (4) Creating mechanics’ lien 
against city to subcontractors for 
municipal improvements. Ley Constr. 
Co. v. County, 19 Pa.Dist. 1152. (5) 
Giving a subcontractor or material- 
man the right to issue an attach- 
ment execution against the owner or 
other party indebted to the contractor 
for labor or materials furnished. 
Sterling Bronze Co. v. Syria Improve- 
ment Ass’n, 75 A. 668, 226 Pa. 475; 
Vulcanite Portland Cement Co. v. 
John W. Allison Co., 69 A. 855, 220 Pa. 
382; Trexler v. Kuntz, 36 Pa.Super. 
352. (6) Extending mechanics’ lien 
to particular class of creditors or to 
particular labor or materials not in- 
cluded in general mechanics’ lien law. 
Colonial Mfg. Co. v. Rogers, 22 Pa. 
Dist. 714; Colonial Mfg. Co. v. Rapp, 
22 Pa.Dist. 715; Parkhill v. Hendricks, 
21° Pa. Dist? 6b 66. (7) Giving to 
mechanics’ lien creditors additional 
privileges beyond those enjoyed un- 

er former mechanics’ lien law. 

enry Taylor Lumber Co. v. Carnegie 
Institute, 74 A. 357, 225 Pa. 486. (8) 
Extending mechanics’ lien law to 
architects for preparing plans. Dyer 
v. Wallace, 107 A. 754, 264 Pa. 169. (9) 
Extending mechanics’ lien law to coy- 
er grading and sodding a yard sur- 
rounding a house in course of erec- 
tion and for planting trees along the 
sidewalk in front of it. Parkhill vy. 
Hendricks, 53 Pa.Super. 9. (10) Giv- 
ing priority fo mechanics’ liens over 
-advance money mortgages. Page v. 


Carr, 81 A. 430, 232 Pa. 371; Luzerne 
County Trust Co. v. Luzerne County 
Brewing Co., 21.Pa.Dist. 362; Page v. 
Carr, 20 Pa.Dist. 94. (11) Creating 
attorney’s lien whether or not pro- 
ceeds of judgment come into at- 
torney’s hands. Laplacea v. Philadel- 
phia Rapid Transit Co., 108 A. 612, 
265 Pa. 304. (12) Creating liability 
against particular school district. 
Union School Dist. No. 1 v. Foster 
Lumber Co., 286 P. 774, 142 Okl. 260. 
(13) Giving to writs of scire facias 
for collection of municipal claims in 
cities of first class the force and ef- 
fect of writ of scire facias to continue 
lien of claim for five years. ¢ 
phia v. Pepper, 2 Pa.Co. 287. (14) 
Providing in borough ordinance regu- 
lations for occupation of streets by 
street railway company and remedy 
for collecting cost of repair from 


railroad company. Norristown v. 
Citizens’ Passenger R. Co., 9 Pa.Co. 
102. (15) Granting to innkeepers 


right to commence suit for board and 
lodging by attachment. Nowak v. 
Filerty, 20 Pa.Dist. 328; Railway Co. 
v. McMillan, 20 Pa.Dist. 327; Michaels 
vy. Cunningham, 20 Pa.Dist. 170. (16) 
Providing that no combination to pro- 
cure any act to be done in furtherance 
of any trade dispute between employ- 
ers and employees shall be restrained, 
if construed to prevent restraining a 
labor union from illegal interference 
with the business of an employer. 
Pierce v. Stablemen’s Union, Local 
No. 8,760, 103 P. 324, 156 Cal. 70. (17) 
Changing methods of collecting debts. 
Jenkins v. Davis, 18 Pa.Dist. 928. 
(18) Relating to tax liens in particu- 
lar county. _Safe-Deposit, etc., Co. v. 
Fricke, 25 A. 530, 152 Pa. 231. (19) 
Providing. that, where the court in 
chancery shall find the claimant not 
entitled to a lien he may recover as 
at law against the owner with costs 
in the diseretion of the court. Turnes 
v. Brenekle, 94 N.E. 495, 249 Ill. 394; 
Manowsky v. Stephan, 84 N.E. 365, 
233 Ill. 409; Olson v. Nilson, 142 I1l. 
App. 436. 


[b] Defenses.—Law canceling all 
exemptions as against proceedings by 
a wife for maintenance or to collect 
alimony, is held special. MHaizlip v. 
Haizlip, 144 S.W. 851, 240 Mo. 392. 


[ec] Notiee of claim.—Law requir- 
ing notice of injury to particular city 
within thirty days is held special. 
City of Tulsa v. McIntosh, 284 P. 875, 
141 Okl. 220. 


[d] Limitation of actions.—Law 
prescribing limitations on actions 
against counties, boroughs, and town- 
ships, omitting cities, to recover 
bounty by veteran soldiers is held 
special. Bearce vy. Fairview Tp., 9 
Pa.Co. 342. 


[e] Procedure in general.—Laws 
held special: (1) Providing prodce- 
dure in road cases for cities of first 
class unlike that in rest of state. In 
re Ruan St., 19 A. 219, 132 Pa. 257, 7 
L.R.A. 198. (2) Providing for partic- 
ular procedure in cities of second 
class in claims for damages for street 
improvements. Pittsburgh’s  Peti- 
tion, 21 A. 757, 759, 761, 138 Pa. 401: 
Wilbert’s Appeal, 21 A. 74, 137 Pa. 
494, (3) Providing for cities of first 
class a‘ special method of assessing 
damages for opening streets. In re 
Washington Street, 6 Pa.Co. 315. (4) 
Relating to scire facias on municipal 
claim in cities of first class. Phila- 
delphia v. Pepper, 2 Pa.Co. 287. (5) 
Providing particular method of exe- 
cution of mechanics’ liens against 
public service corporations. , Vulca- 
nite Paving Co. v. Philadelphia Rapid 


Philadel- 


Transit Co., 69 A. 1117, 220 Pa. 603, 17 
L.R.A.N.S. 884. (6) Providing method 
of administering estates in one coun- 
ty different from that in other _coun- 
ties. Strong v. Dignan, 69 N.E. 909, 
207 Ill. 385, 99 Am.S.R. 225. (7) Pro- 
viding particular method for collect- 
ing taxes on railroads situate in more 
than one county. Peo. v. Central Pac. 
R. Co., 23 P. 308, 83 Cal. 398. (8) Pro- 
viding a special proceeding applicable 
to only a part of the counties. State 
v. Sexton, 75 N.W. 895, 11 S.D. 105; 
McClain v. Williams, 75 N.W. 391, 11 
S.D. 60. 


{f] Venue.—Laws held special: 
(1) Restricting right to a change of 
venue in certain cases in municipal 
court of a particular city, even 
though special law regulating prac- 
tice in such court is authorized by 
constitution, right to vente not being 
a matter of practice. Feigen v. 
Shaeffer, 100 N.E. 260, 256 Ill. 493. 
(2) Respecting change of venue for 
prohibition officers. Farmer v. Chris- 
tian, (Va.) 152 S.E. 382. (3) Fixing 
venue in state’s action to enforce con- 
tract, contrary to general statute on 


venue. State v. Columbia R., Gas & 
Electric Co., 124 S.E. 758, 129 S.C. 
455. 


{[g] Process.—Laws held special: 
(1) Providing for service upon the 
superintendent of insurance as agent 
of a foreign insurance company. 
State ex rel. Standard Fire Ins. Co. 
of Hartford, Conn., v. Gantt, 203 S.W. 
964, 274 Mo. 490. (2) Requiring pub- 
lication of official matter in certain 
cases in German newspapers. Martin 
v. Reissner, 54 Ind. 217; Reissner v. 
Hurle, 50 Ind. 424. (3) Requiring le- 
gal notices to be published in foreign 


languages. Philadelphia v. Unknown, 
24 Pa.Dist. 753. 
[h] Tramsfer of causes.—Law 


transferring all causes from distriet 
court to superior court of particular 
county, ereated by the act and pre- 
scribing procedure therefor, is spe- 
cial.” _DiehI" v2. Crump, 179 P) 4, 72 
Okl. 108, 5 A.L.R. 1272. 


[i] Attachment.—Laws held spe- 
cial: (1) Permitting attachment of 
ten per cent of personal earnings in 
suit for necessaries. Wicox v. K. B. 
Co., 20 OhioCir.Ct.N.S. 452. (2) Giv- 
ing subcontractor right to attach 
owner’s property in mechanics’ lien 
proceeding. Vulcanite Portland Ce- 
a Co. v. Allison, 69 A. 855, 220 Pa. 


j] Jury and jurors.—Laws held 
special: (1) Providing when a jury 
shall be deemed to have been waived, 
applicable to particular counties only. 
Security Ins. Co. v. Michael, 83 Ohio 
Cir.Ct. 477. (2) Relating to juries in 
particular county. Silberman vy. Hay, 
53 N.E. 258, 59 OhioSt. 582, 44 L.R.A. 
264. (3) Relating to drawing of and 
term of service of jurors in certain 
counties. Burt vy. State, 38 So. 283, 86 
Miss. 280; State v. Queen, 40 S.B. 553, 
62 S.C. 247. (4) Providing for jury 
service in districts of single county. 
Burt v. State, supra. (5) Regulating 
drawing of jurors in particular city. 
Peo. v. Petrea, 92 N.Y. 128, 65 How.Pr. 
59, 1_N.Y.Cr. 233 [aff 30 Hun 98, 64 
How.Pr. 139, 1 N.Y.Cr. 198, 16 Wkly. 
Dig. 6]. (6) Relating to jurors or 
viewers appointed by the courts of 
any county coextensive in boundary 
with a city of the first class. In re 
Knox Street, 21 Pa.Co. 583. , 


({k] Pleading. — Law changing 
rules of pleading in particular class 
of actions and against a particular 
class of defendants without reason 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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matter of the statute;®® otherwise not.9? 


Procedure, 
The general rules hereinbefore dis- 
eussed®* have been applied to statutes relating to 
criminal offenses, procedure, and punishments.°4 
Laws general in nature are valid if they meet the 
constitutional requirement of uniformity ;°° other- 
Laws which violate the consti- 


[§ 368] d. Criminal Offenses, 
Punishment. °2 


wise they are not.°® 


STATUTES 


and 


necessitates the 


tutional prohibition against the granting of special 


for distinction, is special. San Fran- 
cisco Bd. of Education vy. Alliance 
Assur. Co., 159 F. 994. 


{1] Bvidence.—Law changing rule 
of evidence, applicable only in particu- 
lar city, is special. Com. v. Farley, 
6 Pa.Co. 433. 


[m] Judgments.—Laws held spe- 
cial: (1) Relating to recovery of 
judgments against particular city. 
Betz v. Philadelphia, 4 Pa.Co. 481, 21 
Wkily.N.C. 155. (2) Authorizing re- 
vival of a particular judgment. Tate 
v. Bell, 4 Yerg. (Tenn.) 202, 26 Am.D. 
221. 


{n] Motions.—Law regulating mo- 
tions for new trial in proceedings to 
confirm organization of irrigation dis- 
trict, is special. Cullen v. Glendora 
Water Co., 39 P. 769, 45 P. 822, 1047, 
wes; Cady 503. 


[o] Appeals.—Laws held special: 
(1) Regulating appeals in a particu- 
Jar,city. Clowry v. Holmes, 87 N.E. 
303, 238 Ill. 577. (2) Granting right 
of appeal from probate to common 
pleas court in particular counties 
only. Hewitt v. Hewitt, 25 OhioN.P. 
N.S. 250. (3) Directing a trial de 
novo on appeal in a law case, in which 
a referee was appointed and made a 
report. State ex rel. Saline County v. 
Wilson, 232 S.W. 140, 288 Mo. 315, 15 
A.L.R. 1035. (4) Providing that find- 
ings of the industrial commission un- 
der Workmen’s Compensation Act 
shall not be set aside unless contrary 
to the manifest weight of the evi- 
dence. Marshall Field & Co. v. Indus- 
trial Commission, 137 N.H. 121, 305 
Ill. 134; Otis Elevator Co. v. Indus- 
trial Commission, 134 N.E. 19, 302 Ill. 
90. (5) Granting special. privileges 
to appellee which appellant did not 
have. Jones v. Chicago, etc., R. Co., 
83 N.E. 215, 231 Ill. 302, 121 Am.S.R. 
sao (6) Inflicting penalty for ap- 
pealing by doubling the verdict if un- 
successful. Madison, etc., R. Co. v. 
Whiteneck, 8 Ind. 217. 


[p] Costs and attorney’s fees.— 
Laws held special: (1) Providing 
that parties shall pay jurors’ fees in 
some counties, not in others. Pitkin 
County v. Aspen First Nat. Bank, 40 
P. 894, 6 Colo.App. 423 [aff 48 P. 1043, 
24 Colo. 124]. (2) Providing particu- 
lar method for sheriffs to recover 
Strine v. Foltz, 6 A. 206, 113 


fees. é 5 
Pa. 349. (3) Authorizing attorney’s 
fee in mechanics’ lien proceeding. 


anowsky v. Stephan, 84 N.E. 365, 
233 Ill. 409; Brubaker v. Bennett, 57 
P. 170, 19 Utah 401. (4) Depriving 
defendants in condemnation proceed- 
ings of attorneys’ fees upon abandon- 
ment or dismissal of action, although 
right to attorney’s fee remains to de- 
fendant under another alternative 
proceeding. City of Los Angeles v. 
Cline, 181 P. 78, 40 Cal.App. 487. 


90. See cases infra this note. 


[a]. Summoning and drawing of 
jurors.—Laws held based on proper 
differences of population. Martin v. 
Superior Court of Sacramento County, 
227 P. 762, 194 Cal. 93; Henwood v. 
Peo., 143° P. 373, 57 Colo. 544, Ann.Cas. 
1916A 1111; State ex rel. Major v. 
Ryan, 133 S.W. 8, 232 Mo. 77; B. F. 


Coombs, etc., Commission Co. v. 
Block, 32 S.W. 1139, 130 Mo. 668; 
Dunne v. Kansas City Cable Ry. Co., 
32 S.W. 641, 131 Mo. 1; Peo. v. Dunn, 
52) N.E. 572, 157: N.Y. 528, 48 LRA. 
247, 13 N.Y.Cr. 491; Coler v. Brooklyn 
Daily Eagle, 117 N.Y.S. 273, 133 App. 
Div. 300 [motion for rearg or for 
leave to appeal to Court of Appeals 
den 118 N.Y.S.' 1100, 133° App.Div. 
934]; State v. Berkeley, 41 S.E. 961, 
64 S.C. 194; Houston Electric Co. v. 
Faroux, 125 S.W. 922, 59 Tex.Civ.App. 
232; Northern Texas Traction Co. v. 
Danforth, 116 S.W. 147, 53 Tex.Civ. 
App. 419; Milam v. State, (Tex.Cr.) 
114 S.W. 144; Smith v. State, 113 S.w. 
289, 54 Tex.Cr. 298; Gardenhire v. 
State, (Tex.Cr.) 111 S.W. 1031;  Lo- 
cag State, 111 S.W. 1028, 54 Tex. 
es : 


91. See cases infra this note. 


[a] Mechanics’ lien.—Law held 
not based on proper differences of 
bopelation, Davis v. Clark, 106 Pa. 


[b] Summoning and drawing of 
jurors.—Law held not based on prop- 
er differences of population. Jordan 
v. State, (Fla.) 128 So. 35, 129 So. 747. 


92. Criminal law generally see 
Criminal Law 16 C.J. p 1. 


93. See supra §§ 307-326. 
94. See cases infra this section. 


95. Cal.—Ex p. Phoedovius, 170 
P. 412, 177 Cal. 238; Peo. v. Dawson, 
292 P. 267 [superseding (App.) 286 
P. 749]; Selowsky v. Superior Court 
of Napa County, 181 P. 652, 180 Cal. 
404; Peo. v. Finley, 94 P. 248, 153 Cal. 
59 [aff 32 S.Ct. 13, 222 U.S. 28, 56 L. 
Ed. 75]; Jackson v. Baehr, 71 P. 167, 
138 Cal. 266; Peo. v. James, 235 P. 
81, 71 Cal.App. 374; Peo. v. Vander- 
burg, 227 P. 621, 67 Cal.App. 217. 


Ga.—Vance v. State, 57 S.E. 889, 
128 Ga. 661; Southern R. Co. v. State, 
54 S.H. 160, 125 Ga. 287, 114 Am.S.R. 
203. 


Iowa.—State v. Fairmont Creamery 
Co. of Nebraska, 133 N.W. 895, 153 
Iowa 702, 42 L.R.A.N.S. 821; Morris 
v. Stout, 78 N.W. 8438, 110 Iowa 659, 5 
L.R.A. 97. 


Kan.—State v. Doe, 139 P. 1169, 92 
Kan. 212 


Ohio.—Hoit v. State, 140 N.E. 349, 
107 OhioSt. 307; Black v. State, 133 
N.E. 795, 103 OhioSt. 434; Hayner v. 
State, 93 N.H. 900, 88 OhioSt. 178. 


Wyo.—In re Boulter, 40 P. 520, 5 
Wyo. 329. t 

96. Ex p. Sohncke, 82 P. 956, 148 
Cal. 262, 113 Am.S.R. 236, 2 L.R.A.N.S. 
818; King v. State, 144 S.B. 6,166 Ga. 
539; Downs,v. State, 124 S.E. 166, 158 
Ga. 669; Ex p. Falk, 42 OhioSt. 638. 


97. Pacific Indemnity Co. v. Myers, 
296 P. 1084, 211 Cal. 635. 


9s. Ariz.—Hazas v. State, 
229, 25 Ariz. 453. 

Cal.—Ex p. Martin,°106 P. 235, 157 
Cal. 51, 26 L.R.A.N.S. 242. 


Ill.—Peo. v. Callicott, 153 N.E. 688, 
322 Il. 390. 
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privileges by special law are void;®? valid if no 
constitutional violation is involved.’ 
are held valid in the absence of constitutional pro- 
hibition,®® or where the constitution authorizes or 


Special laws 


making of the law.t Where the 


constitution requires a general law or prohibits a 
special law, a special law within the terms of the 
constitutional provision is void;? valid, if not within 


Ind.—Sarlls v. State, 166 N.E. 270, 
67 A.L.R. 718; Schmitt v. Cook Brew- 
ing Co., 120° N.H. 19, 187 Ind. 623, 3 
A.L.R. 270. 


La.—State v. Mustachia, 94 So. 408, 
152 La. 821. 


yt beta a te v. Goldberger, 163 N.Y.S. 


99. See cases infra this note. 


[a] Crimes.—Laws held valid: 
(1) Prohibiting sale of intoxicating 
liquor in any quantity in a particular 
district'’of a particular county, repeal- 
ing thereby for that district the gen- 
eral local option law in force through- 
out the rest of the state. Papworth 
v. Fitzgerald, 30 S.E. 837, 105 Ga. 491. 
(2) Regulating in particular locali- 
ties fishing and hunting. State v. 
Hand, 119 So. 376, 96 Fla. 799; Jones 
v. State, 112 So. 556, 93 Fla. 603; 
Stinson v. State, 58 So. 722, 63 Fla. 
42; Snowden vy. Brown, 53 So. 548, 60 
Fla. 212; Harper v. Galloway, 51 So. 
226, 58 Fla. 255, 26 L.R.A.N.S. 794, 19 
Ann.Cas. 235. 


[b] Criminal procedure.—Law di- 
recting a court to transfer an indict- 
ment for murder pending therein to 
another district for trial is held val- 
id.. Peo. v. Judge of Twelfth Dist., 
17 Cal. 547. 


1. See cases infra this note, 


[a] Crimes.—Laws held valid: 
(1) Regulating fishing in a single dis- 
trict. Ex p. Marincovich, 192 P. 156, 
48 Cal.App. 474. (2) Making it unlaw- 
ful to use certain nets in particular 
fish and game districts. Ex p. Mas- 
colo, 142 P. 903, 25 Cal.App., 92. 


2. See cases infra this note; and 
cases infra note 5. “ 
[a] Crimes.—Law prohibiting: 


keeping open on Sunday theaters, 
moving picture exhibitions, and 
vaudeville shows, within constitution- 
al prohibition against special laws 
where general law can be made ap- 
plicable is void. City of Springfield 
v. Smith, 19 S.W.(2d) 1, 822 Mo. 1129. 


[b] Criminal procedure.—Laws 
held void: (1) Conferring jurisdic- 
tion en municipal authorities of par- 
ticular town to punish offenders of a 
general law which places jurisdiction 
over them in another court, within 
constitutional prohibition against spe- 
cial laws where provision has been 
made by general law. Aycock y. Rut- 
ledge, 3¢C S.E. 815, 104 Ga. 533. (2) 
Authorizing prosecutions on com- 
plaint filed in the superior court of 
misdemeanors of which jurisdiction 
has been conferred on superior courts, 
sitting as juvenile courts, within con- 
stitutional prohibition against special 
laws when a general law can be made 
applicable. Peo. v. Budd, 140 P. 714, 
24 Cal.App. 176; Gardner v. Superior 
Court of Los Angeles County, 126 P. 
501, 19 Cal.App. 548. (3) Providing 
for transfer of criminal cases in par- 
ticular city from superior to~ city 
eourt, within constitutional prohibi- 
tion against special law where provi- 
sion is made by general law. Wil- 
liams v. State, 74 S.H. 10838, 138 Ga. 
168 [answering certified questions 75 
S.E. 141, 11 Ga.App. 240]. (4) Pro- 
viding for imprisonment of convicts 
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general where classification is made on a reasona- 


in particular county, within constitu- 
tional prohibition against special 
laws where provision can be made 
by general law. Wolf v. Humboldt 
County, 105 P. 286, 82 Nev. 174. 


3. See cases infra this note. ° 


[a] Crimes.—Laws held _ valid: 
(1) Making it a misdemeanor for one 
warned to work on the public roads 
in a particular county to fail to ap- 
pear, and declaring the punishment 
therefor not within constitutional 
prohibition against local laws fixing 
the punishment of crime; misdemean- 
or not being a crime within meaning 
of prohibition. Chancey v. State, 54 
So. 522,170 Ala. 88. (2) Establishing 
dispensary for sale of liquor in any 
county and giving it monopoly of 
such sale in county, not within con- 
stitutional prohibition against special 
laws where provision has been made 
by general law. Plumb v. Christie, 30 
S.E. 759, 103 Ga. 686, 42 L.R.A. 181. 
(3) Prohibiting the taking of salt-wa- 
ter crabs from particular county for 
purpose of sale, not within constitu- 
tional prohibition against special or 
local laws ‘for the punishment of 
crimes and misdemeanors.” State v. 
ee 184 P. 567, 189 PB. 427, 96 Or. 


[b] Criminal procedure.—Laws 
held valid: (1) Providing for the ar- 
raignment and sentence on plea of 
guilty, in vacation, of persons accused 
of crime, not within constitutional 
prohibition against special laws where 
general law can be made applicable. 
Jones v. McClaughry, 151 N.W. 210, 
169 Iowa 281. (2) Directing a court 
to transfer a particular indictment 
for murder pending thereia to another 
district for trial, not within constitu- 
tional requirement that general laws 
be uniform. Peo. v. Twelfth Dist. 
Judge, 17 Cal. 547. (3) Providing for 
trial by jury of five persons in mis- 
demeanor cases in a particular court, 
not within constitutional prohibition 
against special laws where provision 
has been made by general law. Wel- 
borne v. Donaldson, 41 S.E. 999, 115 
Ga. 563. (4) Regulating trial of mis- 
demeanors in particular county, not 
within constitutional prohibition 
against special law where provision 
is made by general law. Jackson v. 
Sherrod, 92 So. 481, 207 Ala. 245. (5) 
Providing special method of impan- 
eling jury in capital case in particular 
county by amending general law, 
not within constitutional prohibition 
against enactment of local law by 
partial repeal of general law. Green 
v. State, 39 So. 362, 143 Ala. 2. 


4 See cases infra this note. 


[a] Crimes.—Laws held general 
prohibiting and penalizing the follow- 
ing acts: (1) Acts denounced as mis- 
demeanors affecting the interests of 
the state pharmaceutical association. 
Bertram v. Commonwealth, 62 S.E. 
969,108 Va. 902. (2) Carrying of con- 
cealed weapons. Peo.. vy. Borgeson, 
166 N.E. 451, 335 111.136. (3) Draw- 
ing a check on a bank, knowing that 
there are not sufficient funds for its 
payment upon presentation. Peo. v. 
Russell, 105 P. 416, 156 Cal. 450. (4) 
Failure of finder of branded milk con- 
tainers to make diligent effort to find 
owner. Pacific Coast Dairy v. Police 
Court of City and County of San 
Francisco, (Cal.App.) 298 P. 164; 
Commonwealth v. Goldburg, 180 S.W. 
68, 167 Ky. 96. (5). Failure to pay 
employees at work in mines at cer- 
tain stated times. Com. v. Reinecke 
Coal) Min. Co.,979) S.W..287, 117 Ky. 
885, 25 Ky.L. 2027. (6) Falsely rep- 


resenting as “kosher” meats, etc. 
Peo. \v. Goldberger, 163 N.Y.S. 663. 
(7) Fraudulently changing ballots. 
Peo. v. Gordon, 113 N.E. 864, 274 Ill. 
462. (8) Fraudulently to sell or re- 
move a part of a stock of trade of a 
value exceeding one hundred dollars. 
Peo. v. Waller, 222 P. 171, 64 Cal.App. 
390. (9) Having carnal knowledge 
of infant female. State v. Hamey, 67 
S.W. 620, 168 Mo. 167, 57 L.R.A. 846. 
(10) Herding of sheep on cattle range. 
Hazas v. State, 219 P. 229, 25 Ariz. 
453. (11) Inducing a female to be- 
come an inmate of a house of ill fame. 
Peo. v. Braun, 92 N.E. 917, 246 <I1L\ 
428, 20 Ann.Cas. 448. (12) Intoxica- 
tion on railroad premises. Peo. v. 
Jones, 117 N.E. 417, 280 Ill. 259. (13) 
Lewd or lascivious act upon or with 
a child under fourteen. Peo. v. Camp, 
183 P. 845, 42 Cal.App. 411. (14) Lob- 
bying. Campbell v. Commonwealth, 
17 S.W.(2d) 227, 229 Ky. 264, 62 A.L. 
R. 932. (15) Neglect to provide for 
the support of a minor child. State 
v. Clark, 83 So. 696, 146 La. 421. (16) 
Obstruction of view in soft drink 
stand. Blind v. Brockman, 12 S.W. 
(2d) 742, 321 Mo. 58. [aff 50 S.Ct. 87, 
280 U.S. 525, 74 L.Ed. 592]. (17) Op- 
erating motor vehicles, without own- 
ers’ consent. Singleton v. Common- 
wealth, 175 S.W. 3872, 164 Ky. 243. 
(18). Option sales and purchases of 
shares of stock‘or bonds, or petrole- 
um, provisions, cotton, grain, or agri- 
cultural products. State v. Gritzner, 
36 S.W. 39, 134 Mo. 512. (19) Posses- 
sion and sale of motor vehicle tires on 
which manufacturer’s number has 
been destroyed. Star Square Auto 
Supply Co. v. Gerk, (Mo.) 30 S.W. 
(2d) 447. (20) Practicing dentistry 
without license. Peo. v. Keseling, 170 
P. 627, 35 Cal.App. 501. (21) Receiv- 
ing deposits in a bank knowing it to 
be insolvent. Robertson v. Peo., 38 P. 
326, 20 Colo. 279; Peo. v. Tallmadge, 
159 N.B. 319; 328 Dll. 210; Ex p.\Pitt- 
man, 99 P. 704, 31 Nev. 56; Ex p. 
Pittman, 99 P. 700, 31 Nev. 43, 22 L.R. 
A.N.S. 266, 20 Ann.Cas. 1319. (22) 
Tobacco advertising by billboard or 
placard. State v. Packer Corporation, 
(Utah) 297 P. 1018. (23) Use of pic- 
ture of United States flag for adver- 
tising purposes. Halter v. State, 105 
N.W. 298, 74 Neb. 757, 121 Am.S.R. 
od, MORAN Sie LOT O: fath i277 USeOt. 
419, 205 U.S. 34, 51 L.HMd. 696]. (24) 
Violation of corrupt practices act. 
Sarlls v. State, (Ind.) 166 N.E. 270, 
67 A.L.R. 718. (25) Violation of fish 
and game laws. Peo. v. Monterey 
Fish Products Co., 234 P. 398, 195 Cal. 
548, 38 A.L.R. 1186; Union Fisher- 
men’s Co-operative Packing Co. v. 
Shoemaker, 193 P. 476, 194 P. 854, 98 
Or. 659; Sittate v. Blanchard, 189 P. 
421, 96 Or. 79; Stephensen v. Wood, 
(Tex.) 34 S.W.(2d) 246 [answering 
certified questions (Civ.App.) 35 S.W. 
(2d) 794]. (26) Violation of labor 
laws. Ex -p. Martin, 106 P. 235, 157 
Cal. 51, 26 L.R.A.N.S. 242. (27) Vio- 
lation of liquor laws. Territory vy. 
O’Connor, 41 N.W. 746, 5 Dak. 397, 3 
L.R.A. 355; Minnehaha County v. 
Champion, (Dak.) 37 N.W. 766; State 
v. Fountain, 69 A. 926, 22 Del. 520; 
Fine v. Moran, 77 So. 5338, 74 Fla. 417; 
Randall v. Tillis, 29 So. 540, 43 Fla. 
43; Mack v. Westbrook, 98 S.E. 339, 
148 Ga. 690; Plumb v. Christie, 30 
S.E. 759, 103 Ga. 686, 42 L.R.A; 181; 
Schmitt v. F. W. Cook Bréwing Co., 
120 N.E, 19, 187 Ind. 623, 3 A.L.R. 270; 
Lakes v. Goodloe, 242 S.W. 6382, 195 
Ky. 240; State v. McCue, 75 So. 100, 
141 La. 417; White v. Bracelin, 107 
N.W. 1055, 144 Mich. 832; State v. 
Lundgren, 144 N.W. 752, 124 Minn. 


ble basis;# and 
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special where the classification is 


162, Ann.Cas.1915B 377; State v. 
Handler, 76 S.W. 984, 178 Mo. 38; Ex 
p. Hafidler, 75 S.W..920, 176 Mo. 383; 
In re O’Brien, 75 P. 196, 29 Mont. 530; 
Berry v. Cramer, 33 A. 201, 58 N.J. 
Law 278; Territory v. Cutinola, 14 
P. 809, 810, 4 N.M. 160; Arthur v. 
Glens Falls, 21 N.Y.S. 81, 66 Hun 136; 
Lloyd v. Dollisin, 23 OhioCir.Ct. 571; 
Madden v. Smeltz, 2 OhioCir.Ct. 168, 
1 OhioCir.Dec. 424; State v. Baker, 92 
P..1076, 50 Or, 381, 13 L.R.A.N.S. 1040; 
Fouts v. Hood River, 81 P. 370, 46 Or. 
492," 1) To RAL ASS > Wx op. yirds= LO 
S.W. 496, 101 Tex. 157; Ex p. Dupree, 
105 S.W. 493, 101 Tex. 150. (28) Vio- 
lation of narcotic drug law. Carr v. 
State, 220 P. 479, 25 Okl.Cr. 289. (29) 
Violation of Sunday laws. Ex p. Su- 
mida, 170 —P. 6823 177" Cal. 368s" box 
p. Koser, 60 Cal. 177; City of Clinton 
v. Wilsen, 101 N.E. 192, 257 Ill. 580; 
Peo. v. Kings County, 35 N.Y.S. 19, 
13..Misc. 587; State v. Barnes, 132 
N.W., 215, 22 N.D. 18, 37. .R-A.N-S. 
114, Ann.Cas.1913E 930; Ex p. North- 
rup, 69 P. 445, 41 Or. 489. (30) De- 
nouncing embezzlement by bank offi- 
cers and stockholders as a crime. 
Carter v. State, 85 S.E. 884, 143 Ga. 
632 [answer to certified questions 
conformed to 86 S.E. 287, 17 Ga.App. 
90]. (81) Making it an offense to use 
false statements to obtain credit from 
banks, savings banks, and trust com- 
panies. State v. Elliott, 160 N.W.. 
204, 135 Minn. 89. (32) Regulating 
use of watering places, with intent to 
graze live stock on public range. Im 
re Calvo, 253 P. 671, 50 Nev. 125. 


[b] Impanelling grand and petit: 
juries.—Law regulating impanelling 
grand and petit juries to investigate 
and try causes on part of United 
States is general. U. S. v. De Ama-- 
dor, 27 P. 488, 6 N.M. 173. 


[c] Jurisdiction.—Laws held gen- 
eral: (1) Conferring jurisdiction up- 
on particular courts for trial of of- 
fenses created by general law. MHin- 
gle v. State, 24 Ind. 28, 34. (2) Con- 
ferring jurisdiction over misdemean- 
ors upon superior court of particular 
county concurrent with circuit court. 
Woods v. MeCay, 43 N.E. 269, 144 Ind. 
316, 33 L.R.A. 97. (38) Giving police 
magistrates and justices of the peace 
jurisdiction of complaints for refusal 
to work on roads when warned to do. 
so. Reynolds y. Foster, 89 Ill. 257. 
(4) Giving juvenile court, having ju- 
risdiction of delinquent children, 
power to try them for crimes com-. 
mitted up to time when they are of 
ees eee v. Pence, 262 S.W. 360, 303. 

oO. 5 


[ad] Wenue.—Law providing in act 
making forging of land title an of- 
fense that persons out of the state 
committing the crime may be indict- 
ed in particular county named in this: 
State, or in county where offense was 
committed, or in county, where land 
lies, is general. Ham v. State, 4 Tex. 
App. 645. 


[e] Indictment and information.— 
Law authorizing filing of information 
or indictment in every county is gen- 
eral. Dinsmore y. State, 85 N.W. 445, 
61 Neb. 418. 


[f] Defense.—Law providing that 
an order for the dismissal of an ac- 
tion is a bar to a further prosecution 
for the same offense if it is a misde- 
meanor and not if it is a felony, is 
general, distinction between felonies 
and misdemeanors being a natural 
and reasonable classification. Peo. v. 
Dawson, (Cal.) 292 P. 267 [supersed- 
ing op (App.) 286 P. 749]. 


[g] Evidence.—Laws held gener- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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arbitrary, a classification based on population being 
proper where germane to the subject matter of the’ 


statute;® otherwise not.? 
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al: (1) Making possession of imita- 
tion butter prima facie evidence of 
criminal intent, when contained in 
general law prohibiting manufacture 
and sale of imitation butter. State 
v. Bockstruck, 38 S.W. 317, 136 Mo. 
335. (2) Rendering evidence of traf- 
fic violations obtained by operation of 
speed traps incompetent. Fleming v. 
Superior Court of Orange County, 238 
P. 88, 196 Cal. 344. (3) Rendering ad- 


missible defendant’s reputation in 
connection with offense charged. 
Commonwealth v. Newhart, 97 Pa. 


Super. 216 


[h] Question for jury.—Law pro- 
viding in act making intermarriage 
between white and negroes a felony 
that jury may determine proportion 
of negro blood in either party to mar- 
riage from appearance of such per- 
son is general. State v. Jackson, 80 
Mo. 175, 50 Am.R. 499. 


[i] Sentence and punishment.— 
Laws held general: (i) Providing for 
indeterminate sentences. Com. v. 
McKenty, 21 Pa.Dist. 589. (2) Pro- 
viding that minimum sentence should 
mever exceed one-half maximum. 
Commonwealth v. Sweeney, 127 A. 226, 
281 Pa. 550. (3) Permitting shorten- 
ing of sentence under certain condi- 
tions. Peo. v. Hale, 222 P. 148, 64 Cal. 
App. 523; Commonwealth v. Kalck, 
87 A._61, 239 Pa. 533. (4) Providing 
for continuance of pronouncement of 
sentence and for new trial if sentence 
is not so pronounced. Peo. v. Lamat- 
tina, 175 P. 484, 38 Cal.App. 82. (5) 
Authorizing magistrates in counties 
having no workhouse to commit per- 
sons convicted of being disorderly to 
county jail. Bingham v. Gibbs, 46 
N.J.Law 513. (6) Imposing greater 
punishment for a particular offense 
when committed in a particular city. 
Williams v. Peo., 24 N.Y. 405. (7) 
Prescribing punishment for violation 
of special or local laws for protection 
of fish and game. Harper v. Gallo- 
way, 51 So. 226, 58 Pla. 255, 26 L.R.A. 
N.S. 794, 19 Ann.Cas. 235; Long v. 
State, 92.N.E. 6538, 175 Ind. 17. (8) 
Fixing punishment for rape. Peo. v. 
Rambaud, 248 P. 954, 78 Cal.App. 685. 
(9) Imposing fine only on corporation 
engaging in business of real estate 
broker or salesman without license. 
Peo. v. Schomig,' 239 P.-413, 74 Cal. 
App. 109. (10) Providing punishment 
for minor offenders in state reforma- 
tory differing in detail with punish- 
ment for adults in state prison. Peo. 
v. Huff, 94 N.E. 61, 249 Ill. 164. (11) 
Providing that an assault by convicts 
undergoing life sentences likely to 
produce great bodily injury shall be 
punishable with death. Peo. v. Fin- 
ley, 94 P. 248, 153 Cal. 59 [aff 32 S.Ct. 
Lovee Ae Ons.) 285-50 vl Mid. =27,58)..9 C2) 
Authorizing condemnation of vehicles 
used in illegal transportation of liq- 
uor. State v. Killens, 101 S.E. 911, 149 
CGawiloo. 


{j] Appeal and error.—Laws held 
general: (1) Providing for appeals 
from police courts in certain cases. 
McInteer v. Moss, 139 S.W. 842, 144 
FSV ss OG isu ule) Granting a writ of er- 
ror with a stay of proceedings, as a 
matter of right, where the verdict is 
against the prisoner in capital cases. 
Peo. v. McCann, 16 N.Y. 58, 15 How. 
Pr. 503, 69 Am.D. 642 [rev 3 Park. Cr. 
272]. 


5. See cases infra this note. 


[a] Crimes.—Laws held _ special: 
(1) Carrying on business of baking 
on Sunday or to permit his employees 
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The general rules 
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hereinbefore discussed® have been applied to statutes 
relating to publie officers.!° 


Laws general in nature 


are valid if they meet the constitutional require- 


to do it, law not applying to all who 
are not employers. Ex p. Westerfield, 
55 Cal. 550, 36 Am.R. 47. (2) Failure 
to pay license tax for dogs. Lewis 
v. Varney, 167 P. 271, 85 Or. 400. (3) 
Failure to remove all trees and trash 
from a certain creek in May of each 
year, but operative only in particular 
counties named. State v. Hammond, 
44 S.E. 933, 66 S.C. 300. (4) Gambling 
at a particular place. Nye v. State, 
LObIOCin' Ct. 735557.) OhioCir: Dec 198; 
(5) Living in one county and fish 
for profit in another without permit 
from latter county, but applicable to 
two counties only. State v. Higgins, 
28 S.Hy 15,51 8iC. 61°38 LRA. 561. 
(6) Shooting of quail or partridges in 
particular county for five years. 
Downs vy. State, 124 S.E. 166, 158 Ga. 
669. (7) Sale of liquors in certain 
county. Edwards vy. State, 51 S.E. 
630, 123 Ga. 542; Bagley v. State, 29 
S-B...123- 103 Gan -388,. 320 Siw. 474: 
Caldwell v. State, 29 S.EH. 263, 101 Ga. 
B57: (8) Authorizing enactment of 
travelling blind tiger ordinance by 
particular city. Lanford v. Alfriend, 
95 S.E. 688, 147 Ga. 799. (9) Violation 
of act to protect and regulate sponge 
fishing, in view of limitation as to 
territory. Lipscomb v. Kaloroukas, 
(Fla.) 133 So. 107; Lipscomb v. Gia- 
lourakis, (Fla.) 133 So. 104. (10) No- 
taries whose commission has lapsed 
before enactment of statute acting 
without authority. State v. Hermann, 
75 Mo. 340. 


[b] Impanelling grant and petit 
juries.—Laws held special: (1) Pro- 
viding for organization of grand ju- 
ries for the circuit court of a desig- 
nated county. Sellers v. State, 50 So. 
340, 162 Ala. 35.. (2) Regulating 
drawing of grand and petit jurors at 
particular term of particular court in 
particular county. State v. Garrett, 
42 S.E. 108, 64.S.C. 249. (3) Relating 
to selection of grand jurors in par- 
ticular city. Peo. v. Petrea, 92 N.Y. 
128, 65 How.Pr. 59, 1 N.Y.Cr. 233 [aff 
30 Hun 98, 64 How.Pr. 139, 1. N.Y-Cr. 
198]. 


[c] Wenue.—Law substituting dif- 
ferent mode of procedure on applica- 
tion for change of venue in a particu- 
lar city than elsewhere in the state 
is special. State v. Kring, 74 Mo. 612 
[rev on other point 2 S.Ct. 443, 107 
WS 2 2 aa aE b OG. 


[d] Information and complaint.— 
Laws held special: (i) Authorizing 
filing of information in criminal court 
of particular county. Mitchell v. Peo., 
70 Ill. 188. (2) Authorizing prosecu- 
tions on a complaint filed in the su- 
perior court, of misdemeanors of 
which jurisdiction has beén conferred 
on superior courts, sitting as juvenile 
courts, while a general law provides 
for all prosecutions in the superior 
court being on indictment or infor- 
mation. Peo.:v. Budd, 140 P. 714, 24 
Cal.App. 176; Gardner Vv. Superior 
Court of Los Angeles County, 126 P. 
501, 19 Cal.App. 548. 


[e] Trial.—Law providing sepa- 
rate trials of infants under sixteen is 
special. In re Courts for Trial of 
Infants, 14 Pa.Co.Ct. 254. 


[f] Punishments.—Laws held spe- 
cial: (1) Punishing barbering on 
Sunday more severely than other viot 
lations of Sunday law. Stratman y. 
Commonwealth, 125 S.W. 1094, 137 
Ky. 500, 27 L.R.A.N.S. 949, 136 Am.S. 
R. 299, (2) Providing a punishment 
for the use of seines in certain waters. 
Snowden v. Brown, 53 So. 548, 60 Fla. 


ment of uniformity ;1! 


otherwise they are not.? 


212. (3) Denouncing offense of wife 
abandonment and providing tlitat fines 
imposed may be directed to be paid 
to the wife. Peo. v. Heise, 100 N.E. 
1000, 257 Ill. 4438. 


[g] Appeal.—Law providing ap- 
peals from particular city court in 
misdemeanor cases shall lie to su- 
preme court is special. State ex rel. 
pe cee v. Ott, 81 So. 435, 144 La. 


[h] Discharge of prisoners.— 
Laws held special: (1) Providing for 
discharge of prisoners who have 


served out their term, applicable to 
such prisoners as, prior to its pas- 
sage, were required to take benefit of 
insolvent laws before obtaining dis- 
charge, but not operative in counties 
containing a city co-extensive with a 
county. Gildea v. Lackawanna Coun- 
ty, 5 Pa.Co.: 472; Com: v. Carey, .2 
Pa.Co. 293. (2) Requiring all convicts 
on discharge from penitentiary to 
leave immediately city of Jefferson 
and within twenty-four hours, Cole 
and Callaway counties. Ex p. Schatz, 
ese 383, 307 Mo. 67, 38 A.L.R. 


6. Hall v. City of Birmingham, 102 
So. 732, 20 Ala.App. 437; Bumb v. 
Evansville, 80 N.E. 625, 168 Ind. 272; 
State v. Hayes, 88 Mo. 344; Peo. v. 
Dunn, 52 N.E. 572, 157 N.Y. 528, 43 
L.R.A. 247. 


7. Turner v. Siskiyou County, 42 
P, 434, 109 Cal. 332; King v. State, 144 
S.E. 6, 166 Ga. 539; State v. Jackson 
County. Cti, “Lo S.W. 307; (89) Maks 23s 
Erwin Billiard Parlor v. Buckner, 300 
S.W. 565, 156 Tenn. 278; State v. Ker- 
by, 189 S.W. 859, 1386 Tenn. 386. 


8. Cross references: 


Designation of officers to exercise 
powers not a grant of powers see 
supra § 345. 


Judges see supra § 365. 

Justices of the peace see supra § 366. 

Police and fire departments see supra 
§ 361. 


Public emiee re generally see Officers 
46 C.J 911: 


9. wick supra §§ 307-326. 
a See cases infra this section. 


Ala.—Lovejoy v. Beeson, 25 So. 
599, "121 Ala. 605. 


Cal.—Bayley v. Garrison, 214 P. 
871, 190 Cal. 690; Wines v. Garrison, 
214 P, 56, 190 Cal. 650, 26 A.L.R. 1302; 
Scott v. Boyle, 128 P. 941, 164 Cal. 
321; Tulare County v. May, 50 P. 427, 
118. Cal. 3038; Ryan v, Riley, 223 P. 
1027, 65 Cal.App. 181; Foucht v. Hirni, 
208 P. 362, 57 Cal.App. 685. 


Ga.—Olliff v. Hendrix, 158 S.E. 11, 
172 Ga. 497; McFarlin v. Board of 
Drainage Com’rs of Middle River 
Dist., 113 S.B. 447, 153 Ga. 766; Har- 
rington v. Gordon, 112 S.H. 722, 153 
Ga. 468; Crawley v. State, 102 S.E. 
898, 150 Ga. 86. : 


Mo.—Little River Drainage Dist. 
v. Lassater, 29 S.W.(2d) 716; State 
ex rel. Chaney v. Grinstead, 282 S.W. 
715, 314 Mo. 55; Wiles v. Williams, 
Bie; ree 1, 232 Mo. 56, 34 L.R.A.N.S. 
gue 


D.—Lee v. Dolan, 158 N.W. 1007, 
34 NAD. 449; State v. Anderson, 132 
N.W. 433, 22 N.D. 65. 


Wash.—State  v. 
P. 540, 79 Wash. 227. 


12. Cal.—Forward vy. 


Derbyshire, 140 


San Diego 
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Laws which violate the constitutional prohibition 
against the granting of special privileges by special 
law are void;!® valid if no constitutional violation 
Special laws are held valid in the 
absence of constitutional prohibition,+®> or where the. 


is involved.14 


County, 209 P. 993, 189 Cal. 704; Bloss 
Vv. Lewis, 41. RP. 2081, 109 Cal. 493; 
Walser v. Austin, 87 P. 869, 104 Cal. 
128; Dougherty v. Austin, 28 P. 8384, 
29 P. 1092, 94 Cal. 601, 16 L.R.A. 161. 


Ga.—Taliaferro County v. Edwards, 
155 S.E. 180. 


I1l.— Peo. v. Vickroy, 107 N.H. 688, 
266 Ill. 384. 


Mo.—State ex rel. Summers v. Ham- 
jlton, 279 S.W. 338, 312 Mo. 157; State 
ex rel. McCaffrey v. Bailey, 272 S.W. 
921, 308 Mo, 444. 


N.D.—State v. Flaherty, 169 N.W. 
93, 40 N.D. 487; State v. Kiefer, 129 
N.W. 925, 21 N.D. 69; State v. Ham- 
ilton, 129 N.W. 916, 20 N.D. 592. 


Ohio.—Tracy v. Village of Deer 
Park, 150 N.E. 27, 114 OhioSt. 266; 
Andrews v. State, 1385 N.E. 655, 104 
OhioSt. 384; State v. O’Brien, 115 N.B. 
25, 95 OhioSt. 166; Wright v. Droege, 
81 OhioCir.Ct. 416; Pearson v. Ste- 
phens, 13 OhioCir.Ct. 49, 7 OhioCir. 
Dec. 122. 


Okl.—Board of Com’rs of Oklahoma 
goncty. v. Beaty, 171 P. 34, 67 Okl. 


Wis.—State v. Young, 178 N.W. 481, 
172 Wis. 197. 


13. Ex p. French, 285 S.W. 518, 315 
Mo. 75, 47 A.L.R. 688; State ex rel. 
Wander v. Kimmel, 165 S.W. 1067, 256 
Mo. 611; Kavanaugh v. Gordon, 149 
S.W. 587, 244 Mo. 695; Howe v. Haw- 
kins County, 21 §S.W.(2d) 395, 159 
Tenn. 651. 


- 34 Lyons v. Perry County, 73 N.E. 
916, 165 Ind. 197; Perry County v. 
Lindemann, 73 N.E. 912, 165 Ind, 186; 
AES vy. Michel, 46 So. 430, 121 La. 


15. See case infra this note. 


[a] Appointment.—Law providing 
for appointment by governor of coun- 
ty officers in a newly created county 
to serve until next election of county 
officers under general law is valid. 
rors v. Curtis, 32 P. 1130, 3 Idaho 


16. See cases infra this note. 


[a] Creation of office.—Laws held 
valid: (1) Creating the office of re- 
porter for the St. Louis Court of Ap- 
peals. State ex rel. Barry v. Shields, 
4 Mo.App. 259. (2) Providing in spe- 
cial charter for city officers and their 
recall, Bonner v. Belsterling, (Civ. 
App.) 137 S.W. 1154 [aff 138 S.W. 
571, 104 Tex. 432]. 


[b] Election and removal.—Laws 
held valid: (1) Providing for elec- 
tion of county commissioner of par- 
ticular county. Wilson v. Harris, 154 
S.i. 388, 170 Ga. 800. (2) Providing 
for removal of county commissioners, 
price v. Duggan, 112 S.E. 458, 153 Ga. 


[ce] Duties.—Law prescribing du- 
ties of county commissioners of par- 
ticular county is valid. Pulaski Coun- 
oer Thompson, 9 S.E. 1065, 83 Ga. 


[d] Compensation.—Laws held 
valid: (1) Redueing pay of particu- 
lar constable, unless it is attempted to 
abolish office which would violate an- 
other constitutional provision. Moore 
v. Humboldt County, 204 P. 880, 210 P. 
401, 46 Nev. 220. (2) Regulating 
fees of officers of particular county. 


STATUTES 


of the law.1® 


Sloss-Sheffield Steel & Iron Co. v. 
Brooks, 96 So. 81, 19 Ala.App. 107 [cert 
den 96 So. 83, 209 Ala. 264]. (3) Fix- 
ing compensation of sheriff in particu- 
lar city and how it shall be paid. 
Kenefick v. St. Louis, 29 S.W. 838, 127 
Mo. 1. (4) Regulating the fees of 
state’s attorneys, and providing for 
payment into the county treasury, to 
be used in payment of the salary of 
such attorneys. Hoyne v. Danisch, 
106 N.E. 341, 264 Ill. 467. (5) Relat- 
ing to compensation of district attor- 
ney for particular county. Harris 
County v. Crooker, 248 S.W. 652, 112 
Tex. 450 [aff (Civ.App,) 224 S.W. 792]. 
(6) Giving supervisor an annual sal- 
ary in place of the per diem compen- 
sation previously established applied 
to supervisors then in office through 
operation of general revision of stat- 
utes. Stetler v. McFarlane, 130 N.E. 
591, 280 N.Y. 400. 


17. See cases infra note 20. 
18. See cases infra this note. 


[a] Creation and term of office.— 
Laws held valid: (1) Creating a 
board of revenue for particular coun- 
ty, not within constitutional pro- 
hibition against special laws prescrib- 
ing conduct of elections. Dunn v. 
Dean, 71 So. 709, 196 Ala. 486; State v. 
Slaughter, 71 So. 416, 196 Ala. 428. 
(2) Creating the Moffat tunnel im- 
provement district, which provides 
for the election of members of the 
board, not within constitutional pro- 
hibition against special laws for “‘the 
opening or conducting of any election 
or designating the place of voting.” 
Milheim v.’ Moffat Tunnel Improve- 
ment Dist., 211 P. 649, 70 Colo. 268. 
(3) Providing for a single commis- 
sioner of elections in particular coun- 
ty, not within constitutional prohibi- 
tion against special laws for elections 
of boards of supervisors. Lynn v. 
Nichols, 202 N.Y.S. 401, 122 Misc. 170 
[aff 205 N.Y.S. 935, 210 App.Div. 812]. 
(4) Prescribing terms of office in 
particular county, not within consti- 
tutional prohibition against special 
laws as to election of board of super- 
visors. People .ex rel. Cotte v. Gilbert, 
123 N.H. 79, 226 N.Y. 103. (5) ‘Pro- 
viding for board of supervisors for 
special road district, not within con- 
stitutional prohtbition against special 
or local laws regulating the jurisdic- 
tion or duties of any class of officers, 
except municipal officers. Columbia 
Inv. Co. v. Long Branch and Lake- 
side Special, Road and Bridge Dist., 
281 F. 342. (6) Creating board of 
revenue for particular county, not 
within constitutional prohibition 
against special laws diminishing or 
increasing compensation of public of- 
ficers. Dunn y, Dean, 71 So. 709, 196 
Ala. 486. (7) Creating board of com- 
missioners for erection of court house 
in particular county, not within con- 
stitutional requirement that legisla- 
ture shall confer powers of local legis- 
lation on county supervisors by gen- 
eral laws. People v. Oneida County, 
74 N.Y.S. 1142, 68 App.Div. 650 [aff 
73 N.Y.S. 1098, 36. Mise. 597]. (8) 
Creating board of commissioners of 
roads and revenues for a county, not 
within constitutional prohibition 
against special laws where provision 
has been made by existing general 
law. Harrington v. Gordon, 112 S.B. 
722, 153 Ga. 468. (9) Creating office 
of commissioner of roads and rey- 
enues for particwlar county, not 
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constitution authorizes or necessitates the making 
Where the constitution requires a 
general law or prohibits a special law, a special law 
within the terms of the eonstitutional provision 1s 
void;!? valid, if not.-within its, terms.*® 


Legisla- 


within constitutional prohibition 
against special law in cases provided 
for by existing general law. Crawley 
v. State, 102 S.E. 898, 150 Ga. 86. (10) 
Providing that certain municipal and 
county officers shall be ex officio ¢om- 
missioners of a dispensary in a par- 
ticular city, not within constitutional 
prohibition against special laws where 
provision has been made by general 
laws. Dallis v. Griffin, 43 S.E. 758, 
117 Ga. 408. (11) Creating board of 
revenue for particular county, not 
within constitutional prohibition 
against local law in a case provided 
for by a general law. State v. Slaugh- 
ter, 71 So. 416, 196 Ala. 428. 


[b] Election and removal.—Laws 
held valid: (1) Providing in city 
charter for election of supervisor for 
each ward instead of one for whole 
city, as before, not within constitu- 
tional prohibition against special laws 
providing for election of members of 
board of supervisors. People v. West- 
chester County, 34 N.E. 1106, 139 N.Y. 
524. (2) Providing for election of 
supervisors of new town carved out 
of territory of old town, not within 
constitutional prohibition against 
special laws providing for election of 
members of board of supervisors. 
Fort v. Cummings, 36 N.Y.S. 36, 90 
Hun 481. (3) Providing for removal 
of county commissioners in a certain 
county for specified causes, not with- 
in constitutional prohibition against 
special laws in any case provided for 
by general law. Smith vy. Duggan, 112 
S.E. 458, 153 Ga. 468. 


[c] Powers and duties.—Laws held 
valid: (1) Providing for manage- 
ment of public affairs of a particular 
eounty by county commissioners and 
other county officers, not within con- 
stitutional prohibition against special 
laws where provision has been made 
by general law. Dorchester County v. 
Meekins, 50 Md. 28. (2) Authorizing 
service of a certain process by a per- 
son other than the sheriff, not within 
constitutional prohibition against 
special laws where general law can 
be made applicable. Hibernia Sav., 
etc., Soe. v. Clarke, 42 P. 425, 110 Cal. 
27. (3) Prescribing duties of county 
officers with reference to particular 
drainage district, not within consti- 
tutional prohibition against special or 
local laws regulating duties of any 
class of officers. Lainhart v. Catts, 
75 So. 47, 73 Fla. 735. (4) Imposing 
new duties upon particular officers, 
not within constitutional prohibition 
against special laws increasing fees. 
pute v. Prince, 74 So. 939, 199 Ala. 

[ad] Compensation.—Laws held 
valid: (1) Fixing salary of solicitor 
of judicial circuit, not within consti- 
tutional prohibition against local laws 
creating fees, percentages, and allow- 
ances of public officers. Brandon y. 
Askew, 54 So. 605, 172 Ala. 160. (2) 
Fixing compensation of bailiffs of 
particular county, not within consti- 
tutional prohibition against private or 
local law creating, inereasing, or de- 


creasing fees, percentages, or allow- 


ances of public officers. Miller v. 
Payne, 54 So. 652, 178 Ala. 723; Mil- 
ler v, Griffith, 54 So. 650, 171 Ala. 337. 
(3) Changing fee system and fixing 
salaries of all officers in all counties 
but one, not within constitutional re- 
quirement of general laws for assess- 
ment and collection of taxes. Landis 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion applicable to a class is held general where 
classification is made on a reasonable basis;1° and 


v. Lincoln County, 50 P. 530, 31 Or. 
424. (4) Providing for payment of 
insolvent costs of the clerk and sheriff 
of the city court of particular county, 
not within constitutional prohibition 
against special law in any ease for 
which provision has been made by an 
existing general law. Clark v. Clark, 
73 S.E. 15,1387 Ga. 189. (5) Fixing 
salary of solicitor general of particu- 
lar circuit, not within constitutional 
prohibition against special law in case 
for which provision is- made by an 
existing general law. Wall v. Morris, 
101 S.E. 683, 149 Ga. 632. (6) Fixing 
salary of solicitor of particular cir- 
cuit, not within constitutional pro- 
hibition against local law where pro- 
vision has been made by general law. 
Brandon vy. Askew, 54 So. 605, 172 Ala. 
160. (7) Regulating fees of officers 
in the state, including sheriffs and 
constables, excepting fees of officers 
of any county wherein the total vote 
does not exceed eight hundred, not 
within constitutional prohibition 
against special law where a general 
law_can be made applicable. Russell 
v. Esmerald County, 107 P. 890, 32 
Nev. 304. (8) Fixing compensation 
of district attorney for criminal dis- 
trict court for particular county, not 
within constitutional prohibition 
against local or special law where a 
general law can be made applicable. 
Harris County v. Crooker, (Civ.App.) 
224 S.W. 792 [aff 248 S.W. 652, 112 
Tex. 450]. (9) Fixing salaries of of- 
ficers of particular county, not within 
constitutional prohibition against 
special laws where general law can 
be made applicable. Powell v. Dur- 
den, 31 S.W. 740, 61 Ark. 21. 


19. See cases infra this note. 


[a] Creation of office.—Laws held 
general: (1) Regulating terms of of- 
fice of city officers and employees of 
cities of the first class. McCarthy v. 
Queen, 69 A. 30. 76 N.J.Law 144 [aff 
72 A. 1119, 76 N.J.Law 828]. (2) Pro- 
viding for constables in all counties, 
number depending on _ their Size. 
Davidson v. Von Detten, 73 P. 189, 139 
Cal. 467. (3) Creating the office of 
prosecuting county attorney even 
though inoperative in some of the 
counties. Board of Election Com’rs of 
Rankin County v. Davis, 59 So. 811, 
102 Miss. 497. (4) Creating office 
of county comptroller in counties hav- 
ing cities of the metropolitan class. 
Allen v. Kennard, 116 N.W. 63, 81 Neb. 
289. (5) Relating to board of road 
overseers excluding particular county. 
State ex rel. Moseley v. Lee, 5, S.W. 
(2d) 838, 319 Mo. 976. (6) Creating 
office of superintendent of elections in 
counties of first class. McDonald v. 
Board of Chosen Freeholders of Hud- 
son County, 125 A. 379, 99 N.J.Law 
393 [aff 125 A. 378, 2 N.J.Misc. 46]. 
(7) Substituting legislative commis- 
sions with commissions elected by the 
people in all cities having legislative 
commissions. Van Riper v. Parsons, 


40 N.J.Law 1, 40 N.J.Law 1238, 29 
Am.R. 210. 
[b] Number.—Laws held general: 


(1) Relating to number of members 
of boards of chosen freeholders in 
counties, except second class. Pier- 
son v. Cady, 86 A. 167, 84 N.J.Law 54, 
(2) Providing that governing board 
of every city of the second class hav- 
ing a board of public works shall con- 
sist of one member for each ward. 
O'Hanlon v. Calvert, 95 A, 631, 88 N. 
J.Law 33. 


[c] Appointment.—Laws held gen- 
eral: (1) City comptroller. Collins 
v. Sauer, 97 A. 897, 89 N.J.Law 139. 
(2) City officers. Bareham vy. City 


.54 Am.R. 182. (5) 


STATUTES 


sification based 


of Rochester, 158 N.E. 51,-246 N.Y. 
140. (3) Civil service commission. 
Booth v. McGuinness, 75 A. 455, 78 N. 
J.Liaaw 346. (4) Deputies of county 
clerks. Bennett v. State, 150 P. 198, 
47 Okl. 503. (5) Deputy sheriffs. 
State v. Buech, 177 N.W. 781, 171 Wis. 
474. (6) Election judges and clerks. 
People v. White, 166 N.E. 100, 334 Ill. 
465, 64 A.L.R. 1006; People v. Edgar 
County, 79 N.E. 123, 223 Ill. 187. (7) 
Mercantile appraisers. Knisely v. 
Cotterel, 3 Dauph. Co. (Pa.) 120. (8) 
Sealers of weights and measures. 
Scott v. Boyle, 128 P. 941, 164 Cal. 
321. (9) Solicitor of sheriffs. Graeff 
v. Schlottman, 135 A, 308, 287 Pa. 342 
[rev 87 Pa.Super. 387]. (10) Special 
prosecutors. State v. Farnham, 234 P. 
806, 114 Or. 32. \ 


[d] Election.—Laws held general: 
(1) Officers generally. Marshall v. 
Dillon, 148 S.W. 28, 149 Ky. 115; 
Hodge v. Bryan, 148 S.W. 21, 149 Ky. 
110; Meredith v. Lebanon Co., 1 Pa. 
Dist. 220. (2) Assessors in borough 
wards. Com. v. Green, 7 Kulp (Pa.) 
151. (3) Assessors in boroughs and 
townships not divided into wards. 
Com. v. Coleman, 9 Pa. Co, 90. (4) 
Commissioners in cities. State v. 
Bader, 131 A. 902, 102 N.J.Law 227 
[aff 128 A. 178, 101 N.J.Law 289]. 
(5) County superintendents of 
schools. State v. Thompson, 38 So. 
679, 142 Ala. 98; Bower v. Avery, 158 
S.E. 10, 172 Ga. 272. 


Bemoval.—Laws held general: 
Authorizing removal of officers 
refusing to perform duties. State v. 
Ross, 228 P. 636, 31 Wyo. 500. (2) 
Authorizing removal of public officers 
by a civil action for failure to enforce 
prohibition laws. Leedy v. Brown, 113 
P. 177, 27 Okl. 489; State v. Brown, 
103 P. 762, 24 Okl, 433. (3) Author- 
izing governor to remove sheriff if a 
person is taken from his custody by 
a mob and lynched. People v. Nellis, 
94 N.E. 165, 249 Til. 12. (4) Provid- 
ing that no one in employ of police 
department of any city shall be re- 
moved except for cause. State v. New 
Brunswick, 1 A. 496, 47 N.J.Law 479, 
Permitting dis- 
charge of municipal laborers without 
hearing or charges. People v. City of 
Chicago, 168 N.E. 904, 337 Ill. 100. (6) 
Providing for remeval of warehouse 
commissioner alone, it being reason- 
able to place him in a elass by him- 
self. State ex inf. Barrett ex rel. 
Bradshaw vy. Hedrick, 241 S.W. 402, 
294 Mo. 21. (7) Relating to suspen- 
sion and removal of railroad commis- 
sioners. Gray v. MeLendon, 67 S.E. 
859, 184 Ga, 224. 


{f] Powers, duties, and liabilities. 
—Laws held general: (1) Boards of 
freeholders of counties. Lohan v. 
Thompson, 95 A. 447, 88 N.J.Law 40. 


[e] 
(1) 


(2) Boards of supervisors. Phillips 
y. Schumacher, 10 Hun (N.Y.) 405. 
(3) Bond recorder in cities. York v. 


Ross, 129 S.W. 580, 139 Ky. 215. (4) 
Councilmen. York v. State, 158 S.E. 
53, 172 Ga. 483. (5) County officers. 
Board of Revenue of Jefferson Coun- 
tv v. Huey. 70 So. 744, 195 Ala. 83. 
(6) County and municipal officers. 
San Luis Obispo County v. Murphy, 
123 P. 808, 162 Cal. 588, Ann.Cas.1913D 
712. (7) County solicitor. O’Neal v. 
State, 79 So. 158, 16 Ala.App. 484. (8) 
Fish commission. People v. Diek- 


mann, 120° N.E. 490, 285 Ill. 97. (9) 
Prosecuting attorneys. Haun v. 
State, 108 N.E. 519, 183 Ind. 153. (10) 
Sheriff and marshal. Regan v. Dick- 
mann, (Mo.) 207 S.W. 792. (11) 
State and county officers. Berry v. 
Hardee, 91 So. 685, 83 Fla. 531. 

[g] Compensation.—Laws held 
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special where the classification is arbitrary,?° a clas- 


on population being proper where 


general: (1) City manager, Sarlls 
v. State, (Ind.) 166 N.E. 270, 67 A.L.R. 
718. (2) County officers in general. 
Lovelady vy. State, 74 So. 734, 15 Ala. 
App. 615; Crocket v. Mathews, 106 P. 
575, 157 Cal. 153; Vail v. San Diego 
County, 58 P. 392, 126 Cal. 35; Dwyer 
v.\ Parker, 47. -P. 372, 115. Cal. 5445 
Farnum y. Warner, 38 P. 421, 104 Cal. 
677; Cody v. Murphey, 26 P. 1081, 
89 Cal. 522; Flood v. State, (Fla.) 129 
So. 861; State vy. Shepard, 93 So. 667, 
84 Fla. 206; Harmon v. Madison Coun- 
ty, 54 N.E. 105, 153 Ind. 68; Legler v. 
Paine, 45 N.E. 604, 147 Ind. 181; State 
v. Sullivan, 75 N.W. 8, 72 Minn. 126; 
Comstock Mill, ete., Co. v. Allen, 31 
P. 434, 21 Nev. 325; McMahon v. Rik- 
er, 104 A. 289, 92 N.J.Law 1 [aff 106 
A. 892, 92 N.J.Law 637]; Common- 
wealth v. Wert, 128 A. 484, 282 Pa. 
575; Hunter v. Conner, 277 S.W. 71, 
152 Tenn. 258. (3) County assessors. 
Summerland v. Bicknell, 44 P. 232, 111 
Cal. 567. (4) County board of edu- 
cation. Thom v. Los Angeles County, 
69.-Py18, 136 Cals (375...5(5) - County 
superintendents. McNeill v. Spark- 
man, 63 So. 977, 184 Ala. 96. (6) 
County treasurers. Fidelity & De- 
posit Co. of Maryland v. Wilkinson 
County, 69 So. 865, 109 Miss. 879; 
Magee v. Lincoln County, 68 So. 76, 
°109 Miss. 181. (7) Department em- 


ployees. Riley v. Chambers, 185 P. 
855, 181 Cal. 589, 8 A.L.R. 418. (8) 
Deputies. Tulare County v. May, 50 
Pyc427, 118. Cal. 308. (9): Deputy 
solicitor. Jackson v. Sherrod, 92 So. 
481, 207 Ala. 245. (10) Official 


stenographic reporters in the courts. 
Jefferson County v. Cole, 263 S.W. 
1114, 204 Ky. 27. (11) State and 
county officers. Henderson v. State, 
36 N.E. 267, 137 Ind. 552, 24 U.R.A, 
469; State ex rel. Evans v. Gordon, 
149 S.W. 638, 245 Mo. 12. (12) State 
commissioner of public roads. Budd 
v. Hancock, 48 A. 1023, 66 N.J.Law 
133. (13) Township officers. Cawley 
v. Pershing County, 255 P. 10738, 50 
Nev. 237. : : 


20. See cases infra this note. 


[a] Creation and term of office.— 
Laws held special: (1) Providing for 
county board of eight supervisors in 
particular county entitled under gen- 
eral law to three. State v. Riordan, 
24 Wis. 484. (2) Providing for board 
of elections in all cities of first and 
second class except a city named and 
cities of fourth grade in first class. 
State v. Buckley, 54 N.E. 272, 60 Ohio 
St. 273. (3) Fixing of term of office 
of city physician in all cities where 
term not fixed by law. Tetrault v. 
Orange, 25 A. 268, 55 N.J.Law 99. (4) 
Fixing term of office of supervisors 
in particular counties. Peo. v. Hoff- 
man, 60 How.Pr. (N.Y.) 324 [aff 24 
Hun 142]. (5) Extending term of 
office of county assessor of particular 
county two years. White v. Infield, 
250 P. 81, 122 Okl. 4. 


[b] Election, appointment, qualifi- 
cation, and removal.—Laws held spe- 
cial: (1) Confining appointment of 
inspectors to restricted class of coun- 
ties, not depending upon population. 
Kucker v. Sunlight Oil & Gasoline 
Co., 79 A. 747, 230 Pa. 528, Ann.Cas. 
1912A 503. (2) Authorizing circuit 
court clerks to appoint deputies and 
assistants with the approval of the 
eircuit court, excepting any county 
which now contains or may hereafter 
contain eighty thousand inhabitants 
or one hundred thousand inhabitants 
in which circuit court is held in two 
or more places in the county. . State 
ex rel. Taggart v. Perkins, 223 S.W. 
406, 283 Mo. 161. (38) Providing tnat 
particular person “be, and is hereby, 
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germane to the subject matter of the statute;?? | otherwise not.? 


named treasurer, . . . to hold 
said office until the next general elec- 
tion.” McCants v. Layfield, 99 S.E. 
877, 149 Ga. 231. (4) Changing meth- 
od of appointment of municipal offi- 
cers in municipalities where excise 
commissioners are appointive at time 
of enactment. Bumsted v. Henry, 67 
A. 375, 74 N.J.Law 790 [aff 64 A. 475, 
74 N.J.Law 162]. (5) Ousting officers 
of a particular county and appoint- 
ing officers of a newly created county 
coterminous with the old. Territory 
v. Gutierrez, 78 P. 139, 12 N.M. 254 
[app dism 26 S.Ct. 766, 202 U.S. 614, 
50 L.Ed. 1171]. (6) Exempting war 
veterans from civil service law re- 
quirements. Wood v. City of Phila- 
delphia, 46 Pa.Super. 573. (7) Pro- 
viding for election of citizen members 
of boards of road commissioners of 
particular county. Commissioners’ 
Court of Limestone County v. Gar- 
rett, (Tex.Commn.App.) 236 S.W. 970 
{rev (Civ.App.) 230 S.W. 1010, motion 
for reh overr (Commn.App.) 238 S.W. 
894]. (8) Relating to the election of 
a public weigher in particular county, 
not covered by general law. Barfield 
v. Stevens Mercantile Co., 67 S.E. 158, 
85 S.c. 186. (9) Requiring approval 
of tax collectors bond in act relating 
to collection of taxes in boroughs and 
townships, omitting cities. Hannick’s 
Bond, 3 Pa.Co. 254. (10) Requiring 
that sureties on bonds of county offi- 
cers in particular county be author- 
ized guaranty companies. | Maloy v. 
Williams, 78 S.E. 1054, 140 Ga. 376. 
(11) Prohibiting removal of officers 
except for cause exempting therefrom 
appointees of boards but not exempt- 
ing appointees of head officers of mu- 
nicipality. Kudlich vy. Griffin, 96 A. 
561, 88 N.J.Law 573. (12) Abolishing 
township offices ir forty-nine coun- 
ties and retaining them in twenty- 
eight, without regard to classification, 
fixed basis, or reasons. Hudgins v. 
Foster, 2€7 P. 645, 131 Okl. 90. (13) 
Displacing certain officers of particu- 
lar city. State v. Newark, 40 N.J. 
Law 550, 29 Am.R. 266. (14) Pro- 
viding that no person now holding 
appointive position in any city or 
county, who is an honorably. dis- 
charged Union soldier or sailor, shall 
be removed except for cause. State 
v. O’Connor, 22 A. 1091, 54 N.J.Law 


. 


[c] Powers, duties, and liabilities. 
—Laws held special: (1) Conferring 
on county commissioners of partic- 
ular county powers of justices of the 
quarterly courts. Pope v. Phifer, 3 
Heisk. (Tenn.) 682. (2) Providing 
that, in counties containing cities of 
the second class, the circuit court 
clerk, instead of the sheriff, shall be 
a member of county board of election 
commissioners. Droege v. McInerney, 
87 S.W. 1085, 120 Ky. 796. (3) Pre- 
scribing duties of officers in particu- 
lar counties. Austin Bros. v. Patton, 
(Tex.Commn.App.) 288 S.W. 182, 290 
S.W. 153, 294 S.W. 587 [rev (Civ.App.) 
245 S.W. 991]. (4) Requiring sheriff 
of particular county to patrol county. 
Taliaferro County v. Edwards, (Ga.) 
HDS, Deel S 0: (5) Providing that 
peace officersiof particular town shall 
not be required to serve process, and 
may not collect fees therefor from 
town. Peo. v. Washington County, 43 
N.Y.S. 797, 18 Mise. 714 [aff 45 N.Y.S. 
347, 17 App.Div. 165 (aff 49 N.H. 775, 
779, 155 N.Y. 270, 295, 41 L.R.A. 838) ]. 
(6) Exempting particular county from 
operation of general law regulating 
duties of county auditors. Hall vy. Bell 
County, (Civ.App.) 138 S.W. 178 [aff 
153 S.W. 121, 105 Tex. 558). (7). Re- 
lieving treasurer of particular county 


STATUTES 


from liability to school district for 
funds lost by bank’s failure. Huxta- 
ble v. State, 26 S.W.(2d) 577, 181 Ark. 
533. (8) Fixing a liability of a state 
official in a certain matter. Mayo v. 
Renfroe, 66 Ga. 408. 


[da] Compensation.—Laws held 
special: (1) City attorney. Bowe v. 
St. Paul, 73 N.W. 184, 70 Minn. 341. 
(2) City commissioners. Oram. v. 
New Brunswick, 44 A. 883, 64 N.J. 
Law 19. (3) City physician. Tet- 


rault v. Orange, 25 A. 268, 55 N.J.Law: 


DOF (4) Clerk of court. \State v. 
O’Neal, 128 So. 489, 99 Fla. 1053 [reh 
den 131 So. 165]; State v. King,, 94 
S.E. 866, 108 S.C. 339; State v. Burns, 
52 S.BE. 960, 73 S.C. 194; Duclos v. 
Harris County, 263 S.W. 562, 114 Tex. 
147 [aff (Civ.App.) 251 S.W. 569]; 
Duclos v. Harris County, (Civ.App.) 
251 S.W.. 569 [aff 263 S.W, 562, 114 
Tex. 147]. (5) County officers gen- 
erally. Miller v. Kister, 8 P. 813, 68 
Cal. 142; Stewart v. Anderson, 78 
S.E. 457, 140 Ga. 31; Greer v. Turner 
County, 75 S.H. 578, 138 Ga. 558; State 
v. Boyd, 5 P. 785, 19 Nev. 43; Nance 
v. Anderson County, 39 S.E. 5, 60 
S.C. 501; Hickman v. Wright, 210 S. 
W. 447, 141 Tenn. 412. (6) County 
assessors. James v. Barry, 128 S.W. 
1070, 138 Ky. 656. (7) County clerk. 
Bloss v. Lewis, 41 P. 1081, 109 Cal. 
493; Halleck v. Hollinghead, 6 A. 433, 
49 N.J.Law 64. (8) County commis- 
sioners.~ Carnley v. Moore, 118 So. 
409, 218 Ala. 274; Altgelt v. Gutzeit, 
201 S.W. 400, 100 Tex. 123 [rev (Civ. 
App.) 187 S.W. 220]; Kitchens v. Rob- 
erts, (Tex.Civ.App.) 24 S.W.(2d) 464; 
Shelton v. Sydnor, 102 S.E. 83, 126 
Va. 625. (9) County treasurer. Can- 
non v. May, (Ark.) 35 S.W.(2d) 70; 
Crunsfeld v. Board of Com’rs of Ber- 
nalillo.\County,,” 110° BP: 563, 15 N.M. 
363; Territory v. Beaven, 110 P. 561, 
15 N.M. 357. (10) County trustees. 
Peters v. O’Brien, 278 S.W. 660, 152 
Tenn. 466. (11) Fish and game com- 
missioner. State ex rel. Tolerton v. 
Gordon, 139 S.W. 408, 236 Mo. 142. 
(12) Guards. Murray v. Hudson 
County,. 117 “A. 254, 97 N.J.Law 74: 
(13) Prosecuting attorney. Toombs 
v. Sharkey, 106 So. 273, 140 Miss. 676. 
(14) Sheriff. Smalley v. Bushmiaer, 
31 S.W.(2d) 292, 181 Ark. 874; Clark 
v. Clark,.73 S.E..16, 137 Ga. 189; At- 
kinson v. Bailey, 69 S.E. 540, 135 Ga. 
336; Manning v. Klippel, 9 Or. 36T; 
Dean v. Spartanburg County, 37 S.E. 
226, 59 S.C. 110; Shanks v. Hawkins 
County, 22 S.W.(2d) 355, 160 Tenn. 
148; Roberts v. Roane County, 23 S. 
W.(2d) 239, 160 Tenn. 109. (15) So- 
licitor general. Clark vy. Reynolds, 
72 S.E. 254, 1386 Ga. 817. 


21. See cases infra this note, 


[a] Classification by population 
held reasonable.—(1) Creating city 
governing boards. McCarter v. Mc- 
Kelvey, 74 A. 316, 78 N.J.Law 3, 138 
Am.S.R. 583. (2) Creating office of 
county treasurer. State v. Bugg, 71 
So. 699, 196 Ala. 460. (3) Creating of- 
fice of secretary of superior court. 
Noel v. Lewis, 170 P. 857, 35 Cal.App. 
658. (4) Creating office of court sten- 
ographer in criminal courts. Young 
v. Kansas City, 54 S.W. 535, 152 Mo. 
661 [aff 54 S.W. 11038, 152 Mo. 667). 
(5) Creating office of public weigher. 
Johnson v. Martin, 12 S.W. 321, 75 
Tex. 33. (6) Creating office of in- 
spector of weights and measures. 
Goodwin v. De Golier, 94 A. 139, 248 
Pa. 4538. (7) Creating firemen’s civil 
service.commissions. State v. Peter- 
son, 2830 N.W. 830, 180 Minn. 366. (8) 
Providing for county welfare board. 
State v. Daniel, 99 So. 804, 87 Fla. 
270. (9) Authorizing appointment of 
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boards of public works. Wilson v. 
McKelvey, 77 A. 94, 78 N.J.Law 621. 
(10) Providing for appointment of 
county engineers... Malmberg v. Hen- 
nepin County, 194 N.W. 765, 156 Minn. 
389. (11) Making county surveyor a 
highway engineer. State ex inf. 
Barker v. Southern, 177 S.W. 640, 265 


Mo. 275. (12) Relating to election of 
public officers. State v. Erickson, 137 
N.W..°385,, 119. Minn, 152; “State v- 


Seott, 126 N.W. 70, 110 Minn. 461; 
State ex rel. Faust vy. Thomas, 282 
S.W. 34, 313 Mo. 160; Com. v. Cambria 
County, 22 Pa.Dist. 674. (13) Provid- 
ing for election of county controller. 
Com. v. Samuels, 14 Pa.Co. 428. (14) 
Providing for election of constables. 
Reading’s Constable, 8 Pa.Co. 101. 
(15) Relating to clerks of district 
courts. State v. Frank, 85 N.W. 956, 
61 Neb. 679. (16) Relating to duties 
of prosecuting attorneys. State ex 
rel. Harvey v. Sheehan, 190 S.W. 864, 
269 Mo. 421. (17) Fixing liability of 
sheriff. State v. Buech, 177 N.W. 781, 
171 Wis. 474. (18) Fixing salaries of 
officers and deputies. Winston v. 
Stone, 43 S.W. 397, 102 Ky. 423, 19 
Ky.L. 1483; Stone v. Wilson, 39 S.W. 
49, 19 Ky.L. 126. (19) Fixing fees of 
county officers. Morrison y. Bachert, 
1 Pa.Co. 153; Clark v. Finley, 54 S.W. 
348, 93 Tex. 171. (20) Fixing salaries 
of city officers and employees. Mc- 
Laughlin v. Ford, 273 S.W. 707, 168 
Ark. 1108; City of Milwaukee v. 
Reiff, 146 N.W. 1130, 157 Wis. 226. 
(21) Fixing maximum compensation 
of certain officers. Martin’s Ex’rs v. 
Commonwealth, 102 S.E. 77, 126 Va. 
603 [reh den 102 S.E. 724, 126 Va. 
203]. (22) Changing from fee to sal- 
ary system. Abbott v. Commission- 
ers of Roads and Revenues of Fulton 
County, 129 S.E. 38,160 Ga. 657. (23) 
Fixing salaries of clerks of courts. 
Minnehaha County v. Thorne, 61 N.W. 
688, 6. S.D. 449. (24) Authorizing ad- 
ditional compensation of district 
court clerks. Gard v. Otter Tail 
County, 144 N.W. 748, 124 Minn. 136. 
(25) Fixing salaries of prosecuting 
attorneys. Davis v. Jasper County, 
300 S.W. 493, 318 Mo. 248. (26) Fix- 
ing salaries of sheriffs. Henry v. 
State, 117 So. 626, 638, 218 Ala. 71, 78. 
(27) Fixing salaries of county agents 
of board of corrections and charities. 
Hayes v. Auditor General, 150 N.W. 
331, 184 Mich. 39. (28) Providing 
pension funds for civil service em- 
ployees. Hughes y. Traeger, 106 N.E. 
431, 264 Ill. 612. 


22. See cases infra this note. 


{a] Classification by population 
held arbitrary.—(1) Providing for 
board of commissioners. State v. 
Swigert, 116 P. 440, 59 Or. 132. (2) 
Creating office of county examiner of 
townships. State v. Wasgatt, 130 
N.W. 76, 114 Minn. 78. (3) Making 
county surveyor the county engineer. 
State v. Scott, 100 N.W. 812, 70 Neb. 
685 [aff 97 N.W. 1021, 70 Neb. 681]. 
(4) Providing for fruit tree inspec- 
tors. State v. Standford, 66 P. 1061, 
24 Utah 148. (5) Abolishing office of 
notaries. State v. Herrmann, 75 Mo. 
340. (6) Regulating primary elec- 
tions. Cincinnati v. Ehrman, 9 Ohio 
S.&C.P. 1, 6 OhioN.P. 169. (7) Regu- 
lating election of municipal officers. 
Com. v. Fayette County, 22 Pa.Dist. 
654. (8) Providing for election of 
county assessors. State v. Ritt, 79 
N.W. 535, 76 Minn, 531. (9) Provid- 
ing for election of chosen freehold- 
ers. liane v. Otis;) 52. 0AC' S05: GaNigE 
Law 64; Wanser v. Hoos, 38 A. 449, 
60 N.J.Law 482, 64 Am.S.R. 600. (10) 
Providing for terms of municipal offi- 
cers. Ayar’s Appeal, 16 A. 356, 122 
Pa. 266, 2 L.R.A. 577. (11) Relating 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 370] E. Curative Statutes.22 


a curative statute is conditioned on the original au- 
thority of the legislature to confer the powers or 
authorize the acts which the curative act purports 
on the unimpairment thereby of 
vested rights;?° and on the conformity of the stat- 
ute to constitutional requirements and prohibitions 
relating to general and special laws,?° as governed 
by the general rules hereinbefore discussed.?7 
which do not violate the constitutional prohibition 
against the granting of special privileges by special 


to validate ;?* 
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The validity of 


Laws 


law cannot be declared void on that ground.28 


to duties of county commissioners. 
Roberts v. Ledgerwood, 272 P. 448, 134 
Okl. 152. (12) Authorizing district 
attorneys to employ deputies. Welsh 
v. Bramlet, 33 P. 66, 98 Cal. 219. (13) 
Authorizing county supervisors to 
employ deputies. Dougherty v. Aus- 
tin, 28 P. 834, 29 P. 1092, 94 Cal. 601, 
16 L.R.A. 161. (14) Regulating fee 
system. Bauer v. Williams, 50 P. 691, 
118 Cal. 401; State v. Watkins, 102 
So. 347, 88 Fla. 392. (15) Fixing sal- 
aries of county officers. Hunt v. Mo- 
have County, 162 P. 600, 18 Ariz. 480; 
Pratt v. Browne, 67 P. 1082, 135 Cal. 
649; Stripling v. Thomas, (Fla.) 132 
So. 824; State v. Logan, 186 S.W. 979, 
268 Mo. 169; State v. Simon, 22 A. 
120, 53 N.J.Law 550; Davis v. Moore, 
50 Pa.Super. 494; Com. v. Mercer, 9 
Pa.Co. 461; Sieber v. Juniata County, 
30 Pa.Dist. 449. (16) Fixing sheriff's 
fees. Mobile County v. Byrne, 117 
So. 83, 218 Ala. 5; Morrison v. Bach- 
ert, 5 A. 739,-112 Pa. 822; Reese v. Ti- 
ga County, 44 Pa.Co. 353; Renno v. 
Juniata County, 42 Pa.Co. 671; Hoch- 
ard v. Somerset County, 22 Pa.Dist. 
751; Jones v. Chester County, 21 Pa. 
Dist. 742. (17) Fixing compensation 
-of under-sheriffs. Gustafson v. Board 
-of Com’rs of McPherson County, 128 
P. 186, 88 Kan. 335. (18) Fixing fees 
of clerks of circuit courts. Vaughan 
v. State, 103 So. 38, 212 Ala. 461. (19) 
Fixing salary of prosecuting attor- 
ney. Wiles v. Williams, 133 S.W. 1, 
232 Mo. 56, 34 L.R.A.N.S. 1060. (20) 
Fixing salaries of county detectives. 
Smith v. Board of. Chosen Freehold- 
ers of Monmouth County, 135 A. 678, 
5 N.J.Misc. 153 [aff 138 A. 923, 104 
N.J.Law 185]. (21) Fixing salary of 
register of wills. Philadelphia Coun- 
ty v. Sheehan, 107 A. 14, 263 Pa. 449; 
Parker v. Armstrong County, 24 Pa. 
Dist. 837; Renno y. Juniata County, 
24 Pa.Dist. 619; Harpe v. Wyoming 
County, 24 Pa.Dist. 554; Meyers v. 
Northampton County, 22 Pa.Dist. 757; 
Glass v. Northumberland County, 22 
Pa.-Dist... 163. (22) Fixing fees of 
prothonotaries. Sieber v. Juniata 
County, 79 Pa.Super. 247. (23) Fixing 
salaries of clerks of jury commis- 
sioners. Rowe v. Hendershot, 42 Pa. 
Co. 539. 


23. “Curative statute’ defined see 
Constitutional Law § 785. 


24. See Constitutional Law §\ 786. 

25. See Constitutional Law § 786. 

26. See cases infra this section. 

27. See supra §§ 307-326. 

28. Peo. v. Craft, 118 N.E. 777, 282 
Tll. 483; Peo. v. Madison, 117 N.E. 


493, 280 Ill. 96; Davidge v. Bingham- 
ton, 71 N.Y.S. 282, 62 App.Div. 525. 


29. Lovejoy v. Beeson, 25 So. 599, 
121 Ala. 605; State v. Snyder, 219 P. 
735, 30 Wyo. 287 [reh den 225 P. 1102, 
31 Wyo. 333]. i 

30. Hoadley v. City of Tarpon 
Springs, 125 So. 912, 99 Fla. 130. 

31. State v. Hoffman, 35 OhioSt. 


32. infra this note. 


See case 


[a] Within exception to constitu- 
tional prohibition.—A special act in 
favor of an attorney, validating a con- 
tract between him and the state for 
rendition of services, is not invalid 
under a constitutional provision that 
Legislature shall pass no local or 
special act to legalize, except as 
against the commonwealth, the un- 
lawful or unauthorized act of any of- 
ficer of the same. Carroll v. Bos- 
worth, 151 S.W. 916, 151 Ky. 337. 


33. See case infra this note; 
infra note 36. 


[a] A statute undertaking to vali- 
date bonds of particular consolidated 
school district is within constitution- 
al prohibition against special law pro- 
viding for management or support of 
any private or common school. Ham- 
ilton v. Board of Supervisors of La- 
Rett County, 96 So. 465, 133 Miss. 
14. 


and 


34. See cases infra this note. 
[a] Acts held valid, curing: (1) 
Defective incorporation of private 


corporation, not within constitutional 
prohibition against special laws cre- 
ating corporations. Central Agricul- 
ture, etce., Assoc. v. Alabama Gold 
Life Ins. Co:, 70 Ala. 120; Syracuse 
City Bank vy. Davis, 16 Barb. (N.Y.) 
188. (2) Defective incorporation of a 
particular manufacturing corpora- 
tion, not within constitutional prohi- 
bition against special laws creating 
corporations excepting therefrom enu- 
merated kinds of corporations includ- 
ing manufacturing. State v. Webb, 20 
So. 462, 110 Ala. 214. (3) Organiza- 
tion of school district, not within con- 
stitutional prohibition against special 
laws granting corporate powers or 
privileges, except to cities. State v. 
Van Huse, 97 N.W. 503, 120 Wis. 15. 
(4) Defects made in honest attempt 
to incorporate city under general law, 
not within constitutional prohibition 
against special laws incorporating 
cities. State v. Larkin, 90 S.W. 912, 
41 Tex.Civ.App. 253. (5) Contracts 
for grading streets based on defective 
notice to landowners, not within con- 
stitutional prohibition against special 
laws for incorporation of cities and 
towns. Windsor v. Des Moines, 70 
N.W. 214, 101 Iowa 343. (6) Defect 
in proceeding and assessment for 
street and sidewalk improvements in 
particular town not within constitu- 
tional requirement of general laws for 
improvement of cities. Holton v. 
Town of Mocksville, 126 S.B. 326, 189 
N.C. 144. (7) Defective organization 
of particular county not within con- 
stitutional prohibition against a spe- 
cial act organizing or providing for 
the organization of a county or regu- 
lating county affairs. State v. Sny- 
der, 219 P. 735, 30 Wyo. 287 [reh den 
225 P. 1102, 31 Wyo. 333]. (8) Defec- 
tive organization of road district 
not within constitutional prohibition 
against special laws laying out, open- 
ing, or altering public highways. 
Memphis & C. Ry. Co. v. Bullen, 121 
So. 826, 154 Miss. 536 [aff 51 S.Ct. 108, 
222 US 1240) 75 Tidy 815). 3¢9)h Acts 
taken toward paving streets of par- 


[ 
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Laws general in nature are valid if they meet the 
constitutional requirement of uniformity;?® other- 
wise they are not.®° 
the absence of constitutional prohibition,?! or where 
the constitution authorizes the making of the law.?? 
Where the constitution requires a general law or 
prohibits a special law, a special law within the terms 
of the constitutional provision is void;?? valid, if 
not within its terms.?# 
class is held general where classification is made 
on a reasonable basis;*° and special where the elas- 


Special laws are held valid in 


Legislation applicable to a 


ticular town and levying assessments 
therefor not within constitutional 
prohibition against special laws lay- 
ing out, altering, maintaining, or con- 
structing highways. Gallimore_ v. 
Town of Thomasville, 132 S.E. 657, 
191 N.C. 648. (10) Defective proceed- 
ings in repairing a highway, not with- 
in constitutional prohibition against 
special laws laying out, opening or 
altering highways. Tifft v. Buffalo, 
82 N.Y. 204. (11) Elections in cer- 
tain school districts in a particular 
county not within constitutional pro- 
hibition against local, private, or spe- 
cial legislation with regard to estab- 
lishing or changing school district 
lines. Burney v. Board of Com’rs of 
Bladen County, 114 S.BE. 298, 184 N.C. 
274. (12) Formation of a school dis- 
trict not within constitutional prohi- 
bition against special laws where a 
general law can be applicable. Viland 
v. Board of Education of Independent 
School Dist. of Veblen, 158 N.W. 906, 
37 S.D. 412 [aff 161 N.W. 810, 38 S.D. 
440]. (13) Defective incorporation of 
particular school district, not within 
constitutional prohibition against spe- 
cial laws where a general law can be 
made applicable. State v. Squires, 
26 Iowa 340. (14) Levy of taxes for 
school purposes made by directors of 
a particular distriet, not within con- 
stitutional prohibition against special 
laws where a general law can be made 
applicable. Chicago, R. I. & P. R. Co. 
v. Avoca Independent Dist., 68 N.W. 
881, 99 Iowa 556. (15) Acts of board 
of commissioners of particular coun- 
ty, not within constitutional prohibi- 
tion against special laws where gener- 
al laws can be made applicable. Kel- 
ly v. State, 92 Ind. 236. (16) Irregu- 
lar proceedings of board of supervis- 
ors in establishing a particular high- 
way, not within constitutional prohi- 
bition against special laws where gen- 
eral law can be made applicable. Fair 
v. Buss, 90 N.W. 527, 117 Iowa 164. 
(17) Proceedings for construction of 
particular road under general law, 
not within constitutional prohibition 
against special laws where general 
law can be made applicable. John- 
son v. Wells County, 8 N.H. 1, 107 Ind. 
15. (18) Defective notice to sell real 
estate for taxes, not within consti- 
tutional prohibition against special 
laws where general law can be made 
applicable. Ingelow v. Graham Coun- 
ty, 51 P. 65, 6 Kan.App. 391. 


35. See cases infra this note. 

[a] Acts held general curing de- 
fective: (1) Acknowledgments in 
deeds of bounty lands. Wright v. 


Taylor, 30 F.Cas.No. 18,096, 2 Dill. 23. 
(2) Annexation of territory to an in- 
corporated village or city under a des- 
ignated act. Peo. v. City of Rock 
Tslang) LION: B20, 2rd nla ey ey) 
Bonds for high school and graded 
school buildings. State v. Brown, 106 
N.W. 477, 97 Minn. 402, 5 L.R.A.N.S. 
327. (4) Bonds to be issued and sold 
by municipalities, applying to all mu- 
nicipal corporations. Redlands v. 
Brook; +91 Ps 150; .152) Cal. 0474 .€5) 
Bonds of any city existing at the 
adoption of the constitution. Baker 
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sification is arbitrary.** 


A curative act, general in 
terms, is not made special by the fact that the errors 
which it seeks to eure are specific and temporary,** 
and even where the curative act in terms applies to 
a particular town or county only, if the error to be 
cured was committed in the exercise of a power com- 
mon to all towns or counties in the state or under a 
general law, and the curative act conferred no new 
power, it is held not to violate the constitutional pro- 
hibition against special laws.** An error in proceed- 
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ings authorized by a public, but local, act, which 
itself violates no constitutional prohibition, may be 
cured by local act if it serves a public purpose ;*° 
but proceedings which are void either because they 
are had under a special act which violates a con- 
stitutional prohibition,*® or because they violate 
the terms of the law under which they were had,*" 
or because they are outside the power of the body ~ 
to act,#2-°® cannot be cured by a law which itself 
violates a constitutional prohibition. 


VI. SUBJECTS OR OBJECTS AND TITLES OF ACTS? 


[§ 371] A. Constitutional Provisions*—1. In Gen- 
eral. The constitutions of most of the states, and 
the organic acts of some of the territories, provide 
in substance that no statute shall be enacted per- 
taining to more than one subject or object, which 


v. Seattle, 27 P. 462, 2 Wash. 576. 
(6) Contracts of county for tunnel 
work applicable to any county. Ken- 
nedy v. Mayer, 103 A. 44, 259 Pa. 306. 
(7) Contracts by school directors 
where there is no evidence of fraud 
or conspiracy. In re Chester School 
District’s Audit, 151 A. 801, 301 Pa. 
203. (8) Blections for organization 
of high school districts where votes 
of women carried the election in fa- 
vor of the organization of the district, 
the validity of the organization hav- 
ing been contested on that ground. 
Peo. vy. Peltier, 113 N.E. 856, 275 TT. 
217. (9) Elections for increasing mu- 
nicipal indebtedness, applying to all 
cities within terms of the act. Weber 
vy. City of Helena, (Mont.) 297 P. 455. 
(10) Elections by any county, city, 
borough, township, school district, or 
other municipality for increasing in- 
debtedness. Swartz v. Borough of 
Carlisle, 85 A. 847, 237 Pa. 473, Ann. 
Cas.1914B 458. (11) Election for sup- 
port of paupers, applicable to all coun- 
ties. Fox v. Kendall, 97 Ill. 72.. (12) 
Ineorporation of cities of a designat- 
ed class. State v. Thief River Falls, 
78 N.W. 867, 76 Minn. 15. (13) Leas- 
es made by municipal committees. 
In re Providence School Fund, 2 Walk. 
(Pa.) 37. (14) Leases of any tide or 
submerged lands belonging to the 
state within the municipal boundary 
of any county or municipality, or over 
which the county or municipality at 
the time of executing the lease was 
acting in de facto authority, for a 
period of not more than 50 years. 
San Pedro, L. A. & S. L. R. Co. v. Nel- 
son, 119 P.. 1077, 161. Cal. 720; San 
Pedro, L. A. & S. R. Co. v. Hamilton, 
109 2Paal07 3, 1615 Cal. 610). 3%. RA, 
N.S, 686. (15) Ordinances of cities 
of the first class. Leavenworth y. 
Leavenworth City, etc., Water Co., 76 
P. 451, 69 Kan. 82. (16) Ordinances of 
villages, excluding villages incorpo- 
rated by special charter and villages 
over three thousand. Flynn v. Little 
Falls Electric, etc., Co, 77 N.W. 38, 
78 N.W. 106, 74 Minn. 180. (17) Or- 
ganization of high school districts un- 
der designated general law. Peo. v. 
Stitt, 117 N.E. 784, 280 Ill. 558. (18) 
Organization of high school district 
first established where two overlap, 
applicable to all high school districts 
in that condition. Peo. v. Armstrong, 
121 N.E. 556, 286 Ill. 246. (19) Organ- 
ization of consolidated school dis- 
tricts. Alatalo v. Shaver, 186 N.W. 
872, 45 S.D. 168. (20) Organization 
of consolidated high school districts, 
where the majority of the voters fa- 
vored the organization. Peo. v. Gra- 
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islation.® 
ham, 134 N.E. 57, 301 Ill. 446; Peo. 
v. Opie, 133 N.E. 689, 301 Ill. 11. (21) 


Organization of villages attempted to 
be incorporated under a _ particular 
general law. State v. Spaude, 34 N.W. 
164, 37 Minn. 322. (22) Proceedings 
to create drainage district, applicable 
to all drainage districts. Parker v. 
Harris County Drainage Dist. No. 2, 
(Tex.Civ.App.) 148 S.W. 351. (23) 
Proceedings for construction of sew- 
ers in cities of the first class. Mason 
v. Spencer, 11 P. 402, 35 Kan. 512. 
(24) Proceedings to obtain authority 
to maintain street railroads. Kitting- 
er v. Buffalo Traction Co., 54 N.E. 
1081, 160 N.Y. 377; Matter of Buffalo 
Traction Co., 49 N.Y.S. 1052, 25 App. 
Div. 447 [aff 50 N.E. 1115, 155 N.Y. 
700]. (25) Proceedings by police ju- 
ries and boards of supervisors of 
road districts with reference to spe- 
cial taxes and bond issues. Wight v. 
Police Jury of Parish of Avoyelles, 
La., 264 F. 705. (26) Proceedings for 
sale of infants’ real estate. Marshall 
v. Marshall, 4 Bush (Ky.) 248. (27) 
Tax deeds to the state failing to re- 
cite correct date or any date when 
right to redeem would expire. Baird 
v. Monroe, 89 P. 352, 150 Cal. 560 [er- 
ror dism 28 S.Ct. 257, 207 U.S. 580, 52 
L.Ed. 349]. (28) Tax levy made un- 
der invalid statute, applicable to all 
municipalities in state. Chicago, R. 
I. & P. Ry. Co. v. Rosenbaum, (Iowa) 
231 N.W. 646. (29) Special judgment 
taxes levied by special charter cities. 
ree aie Land Co. v. Soper, 39 Iowa 


86. See cases infra this note. 


[a] Acts held special purporting 
to cure defective: (1) Bonds issued 
by county commissioners for con- 
struction of road in particular town. 
Owen County v. Spangler, 65 N.E. 743, 
159 Ind. 575. (2) Contracts of a des- 
ignated class of cities where the class 
is closed so no other cities can grow 
into it. White Const. Co. v. City of 
Beloit, 206 N.W. 908, 189 Wis. 5. (3) 
Election of certain municipal officers, 
but only in such cities governed by 


‘a designated act as have adopted an- 


other designated_act, being a purely 
artificial class. Keffer v. Gaskill, 95 
A. 629, 88 N.J.Law 77. (4) Notice of 
cause of action against cities of first 
class, but so worded as to apply to 
particular claim against particular 
city. Szroka v. Northwestern Bell 
Telephone Co.,, 218 N.W. 557, 171 
Minn. 57, 59 A.L.R. 404. (5) Proceed- 
ings for formation of light and power 
district and applicable only to cer- 
tain district. Anderson vy. Lehmkuhl, 


subject or object shall be clearly expressed in its 
title; the purpose of such a provision being, as 
has been said, to prevent the evils of so-called “om- 
nibus bills’”4 and surreptitious or unconsidered leg- 
Such a eonstitutional provision applies 


229 N.W. 773, 119 Neb. 451. (6) Se- 
lection of hard-surfaced road route, 
not conforming to bond issue act. 
Watts v. Department of Public Works 
ae Buildings, 160 N.E. 201, 328 Ill. 


37. Leavenworth v. Leavenworth 
City, ete., Water Co. 76 P. 451, 69 
Kan. 82. 


38. Johnson v. Wells County, 8 
N.E. 1, 107 Ind. 15; Witter v. Polk 
County, 83 N.W. 1041, 112 Iowa 380. 


39. State v. Neely, 9 S.H. 664, 30 
S.C. 587, 3 L.R.A. 672; State v. White- 
since 9 S.E. 661, 30 S.C. 579, 3 L.R.A. 


40. Stange v. Dubuque, 17 N.W. 
518, 62 Iowa 303; Anderson v. Lehm- 
kuhl, 229 N.W. 773, 119 Neb. 451; 
Reading v. Savage, 4 Pa.Co. 455; Kim- 
ae Rosendale, 42 Wis. 407, 24 Am. 


41. Simpson. v. Teftler, 5 S.W.(2a 
350,176 Ark. 1693; Kimball v. Wacen 
dale, 42 Wis. -407, 24 Am.R. 421. 


42-99. Williams v. Boynt 
N.E. 184, 147 N.Y. 426. iene S. 


1. Title amd headings as aids to 
Ccraiaahaiae of statute see infra § 


2. Constitutional prohibitions as 
to amending act by reference to title 
see infra §§ 435-477. 


3. See constitutional provisions, 


Operation and effect of Visi 
see infra § 377. cf a 


“Subject” and “object” 
guished see infra § 378. 


4 “Omnibus bill” see Omnib 
C.J. p 1093 text and note 97 (alo ‘as 


5. U.S.—International Shoe Co, 
Shortel, 49 S.Ct. 380, 279 U.S. 439. 73 
L.Ed, 781 [aff 29 F.(2d) 604, and reh 
den 50 S.Ct. 79]; Posados v. Warner 
49 S.Ct. 333, 279 U.S. 340, 73 L.Ed. 
729; Louisiana v. Pilsbury, 105 U.S 
278, 26 L.Ed. 1090; Martinez v. Porto 
Rico, 46 F.(2d) 427; Peet Stock Rem- 
edy Co. v. McMullen, 32 F.(2d) 669. 


Ala.—Gibson vy. State, 106 
214 Ala. 38; Board of Roveiaate 


distin- 


Ikner, 100 So, 827, 211 Ala. 567; State. 


v.*'Nelson, 98° So. 715, 210 Ala. 663: 
Lindsay v. U.S. Savings, ete., ig 
24 So. 171, 120 Ala. 156, 42 LRA. 783: 
Moses v. Mobile, 52 Aja. 198; Amisg 
v. O’Rear, 104 So. 885, 21 Ala.App. 37. 


Alaska.—Nordstrom v. Sivertsen- 
Johnsen Min., ete., Co., 6 Alene, 210. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ae en v. Oliver, 25 Ark. 


Cal.—Heron v. Riley, 289 P. 160 
{superseding 284 P. 209]; Frank v. 
Maguire, 257 P. 515, 201 Cal. 414; Wal- 
lace v. Zinman, 254 P. 946, 200 Cal. 
585, 62 A.L.R. 1341; In re Maginnis, 
121 P. 723, 162 Cal. 200; Kaiser Land, 
ete. (Co.iv. Curry, 103° Py 341, 155- Cal, 
638; Peo. v. Sacramento Drain. Dist., 
L0s7 Pe 207, Lhd) Call' 373°" “Abeel sv. 
Clark, 24 P. 8838, 84 Cal. 226. 


Colo.—Catron v. Archuleta County, 
33 P. 513, 18 Colo. 553; In re Breene, 
24 P. 3, 14 Colo: 401; Clair v. Peo., 10 
P. 799, 9 Colo. 122; Peo. v. Fleming, 
3 P. 70, 7 Colo. 230. See Hessick v. 
Moynihan, 262 P. 907, 83 Colo. 43 (rec- 
ognizing the rule). 


Fla.—State v. Sullivan, 128 So. 478, 
99 Fla. 1070; Smith v. Chase, 109 So. 
94, 91 Fila. 1044; State v. Bryan, 39 
So. 929, 50 Fla. 293; Gibson v. State, 
16 Fla. 291. 


Ga.—Central of Georgia R. Co. v. 
State, 31 S.E. 531, 104 Ga.’ 831, 42 
dette 518; Savannah y. State, 4 Ga. 


Idaho.—State v. Pioneer Nurseries 
Co., 143 P. 405, 26 Idaho 332. 


Tll.— Peo. v. Jiras, 172 N.B. 47, 340 
Ill, 208; Peo. v. Clark, 134 N.E. 95, 
301 Ill. 428; Peo. v. Sisk, 130 N.E. 696, 
297 Ill. 314; Peo. v. Chicago, 150 N.E. 
194, 256 Ill. 558; Rouse v. Thompson, 
81 N.E. 1109, 228 Ill. 522. 


Ind.—Sarlls v. State, 166 N.E. 270, 
67 A.L.R. 718; Crabbs v. State, 139 
N.E. 180, 193 Ind. 248; Moore-Mans- 
field Constr. Co. v. Indianapolis, etc., 
R. Co., 101 N.E. 296, 179 Ind. 356, 44 
L.R.A.N.S. 816, Ann.Cas.1915D. 917; 
State v. Closser, 99 N.E. 1057, 179 Ind. 
230. ; 


Iowa.—Chicago, etc., R. Co. v. 
Streepy, 224 N.W. 41, 207 Iowa 851; 
Rains v. First Nat. Bank, 206 N.W. 
$21, 201 Iowa 140; State v. Gibson, 
174 N.W. 34, 181 N.W. 704, 189 Iowa 
1212; State v. Hutchinson Ice Cream 
Co., 147 N.W. 195, 168 Iowa 1, L.R.A. 
1917B 198 [aff 37 S.Ct. 28, 242 bse 
153, 61 L.Ed. 217, Ann.Cas.1917B 643]; 
State v. Davis County Judge, 2 Iowa 


280. See Johns Tp. Rural Independ- 


ent School Dist. No. 3 v. McCracken, 
233 N.W. 147; Cook v. Marshall 
County, 93 N.W. 372, 119 Iowa 396, 
104 Am.S.R. 283 (both holding that 
the end sought to be obtained by the 
constitutional provision was the ju- 
risdiction of the union in the same 
act of incongruous matters and of ob- 
jects having no connection or rela- 
tion). 
Kan.—Reilly v. Knapp, 185 P. 47. 


Ky.—Lakes v. Goodloe, 242 S.W. 
632, 195 Ky. 240; Thompson vy. Com., 
166 S.W. 623, 159 Ky. 8. 


La.—New Orleans v. 
La.App. (Orleans) 156. 


Md.—Kelly v. State, 114 A. 888, 139 
Md. 204; Weber v. Probey, 94 A. 162, 
125 Mad. 544; Thrift v. Laird, 93 A. 
449, 125 Md. 55 [error dism 36 S.Ct. 
554, 241 U.S. 691, 60 L.Ed. 1238]; State 
v. King, 92 A. 1041, 124 Md. 491; 
Painter v. Mattfeldt, 87 A. 413, 119 
Md. 466; Nutwell v. Anne Arundel 
County, 73 A. 710, 110 Md. 667; Som- 
erset County v. Pocomoke Bridge Co., 
71 A. 462, 109 Md. 1, 16 Ann.Cas. 874; 
Parkinson v. State, 14 Md. 184, 74 
‘Am.D. 522; Davis v. State, 7 Md. 151, 
61 Am.D. 331. See Worcester County 
vy. Worcester County Sehool Bad., T7 
A. 605, 113 Md. 305; Davis v. State, 7 
Md. 160 (in both of which it was said 
that the purpose of such provision is 
to prevent the grafting of foreign or 
pernicious matter, for local or selfish 
purposes, upon subjects of public 
benefit and importance). Compare 
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Bond v. Baltimore, 82 A. 978, 116 Mad. 
683 (where the court said that the 
primary object of the constitutional 
provision is to exclude foreign, ir- 
relevant, or discordant matter from 
a statute, and to confine the statute to 
a single subject disclosed in the ti- 
e). 


Mich.—Peo. v. Wohlford, 197 N.W. 
558, 226 Mich. 166; Kurtz v. Peo., 33 
Mich. 279; Peo. v. Mahaney, 13 Mich. 
481. See Hume v. Fruitport, 219 N.w. 
648, 242 Mich. 698; Savings Bank v. 
State, 200 N.W. 267, 228 Mich. 316 (in 
poth of which it was said that a pur- 
pose of the constitutional provision 
is to challenge the attention of those 
affected by an act to its provisions). 


Minn.—Lyman y. Chase, 226 N.W. 
633, 842, 178 Minn. 244; State v. Hel- 
mer, 211 N.W. 3, 169 Minn. 221; State 
v. Women’s, ete., Hospital Assoc., 184 
N.W. 1022, 150 Minn. 247; Johnson v. 
Harrison, 50 N.W. 923, 47 Minn. 575, 
28 Am.S.R. 382. 


Mo.—Asel v. Jefferson, 229 S.W. 
1046, 287 Mo. 195; State v. Wiethaupt, 
133 S.W. 329, 281 Mo. 449; State v. 
Broadnax, 128 S.W. 177, 228 Mo. 25 
{aff 31 S.Ct. 238, 219 U.S. 285, 55 L. 
Ed. 219]; State, v. Burgdoerfer, 17 
S.W. 646, 107 Mo. 1, 14 L.R.A. 846; 
Kansas v. Payne, 71 Mo. 159; State v. 
Miller, 45 Mo. 495. 


Mont.—State v. Dixon, 195 P. 841, 
59 Mont. 58; State v. Lewis, etc., 
County Dist. Ct., 140 P. 732, 49 Mont. 
146; Russell yv. Chicago, ete., R. Co., 
94 P. 488, 501, 37 Mont. 1; State v. 
Mitchell, 42 P. 100, 17 Mont. 67. 


Neb.—State v. Johnson, 216 N.W. 
828, 116 Neb. 249; Day v. Metropoli- 
tan Utilities Dist., 214 N.W. 647, 216 
N.W. 556, 115 Neb. 711; Hiliott v. 
Willie, 198 N.W. 861, 200 N.W. 347, 
112 Neb. 78; State v. Barton, 136 N.W. 
22, 91 Neb. 357; State v. Ure, 135 
N.W. 224, 91 Neb. 31; State y. Power, 
88 N.W. 769, 63 Neb. 496; State v. 
Stuht, 71 N.W. 941, 52 Neb. 209; Kan- 
sas City, etc., R. Co. v. Frey, 47 N.W. 
87, 30 Neb. 790: Nebraska Loan, ete., 
Assoc. v. Perkins, 85 N.W. 67, 61 Neb. 
254; State v. Tibbetts, 71 N.W. 990, 
52 Neb. 228, 66 Am.S.R. 492; Peo. v. 
McCallum, 1 Neb. 182. 


Nev.—Ex p. Cerfoglio, 195 P. 96, 44 
Nev. 348; State v. Hoadley, 22 P. 99, 
20 Nev. 317; State v. Silver, 9 Nev. 
227. 


N.J.—Hulme v. Trenton Bd. of 
Comrs., 111 A. 541, 95 N.J.Law 30 
[aff 112 A. 498, 95 N.J.Law 545]; 
Rader v. Union Tp., 39 N.J.Law 509; 
Stockton vy. Central R. Co., 24 A. 964, 
50 N.J.Eq. 52, 17 L.R.A. 97. Compare 
Burlington v. Pennsylvania R. Co., 
142 A. 28, 104 N.J.Law 649 (holding 
that the evil intended to be guarded 
against by such provision was not the 
inclusion in,one act of more’ than a 
single matter, but the inclusion there- 
in of matters not properly related 
among themselves). 


N.Y.—Economic Power, etc., Co. v. 
Buffalo, 88 N.E. 389, 195 N.Y. 286; 
Neuendorff v. Duryea, 69 N.Y. 557, 25 
Am.R. 235 [aff 6 Daly 276]; Peo. v. 
Briggs, 50 N.Y. 553; Sun Mut. Ins. 
Co. v. New York, 8 N.Y. 241, Seld. 139; 
Vroman v. Fish, 170 N.Y.S. 421, 181 
App.Div. 502 [aff 119 N.B. 1084, 223 
NY. 540]; Gubner v. McClellan, 115 
N.Y.S. 755, 130 App.Div. 716. 


Okl.—Turner v. Cox, 280 P. 568; 
Missouri-Kansas-Texas R. Co. v. 
Washington County, 276 P. 769, 136 
Okl. 191; State v. Johnson, 215 P. 945, 
90 Okl. 21; Smith v. State, (Cr.) 287 
P. 835. 


Or.—State v. Laundy, 204 P. 958, 
206 P. 290, 103 Or. 443. 


Pa.—Booth v. Miller, 85 A. 457, 237 
Pa. 297; Com. v. Barnett, 48 A. 976, 
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199 Pa. 161, 56 2L.R.A. 882: In re 
Sugar Notch Borough, 43 A. 985, 192 
Pa. 349; Dorsey’s Appeal, 72 Pa. 192; 
Yeager v. Weaver, 64 Pa. 425; Gano 
v. Burtner Coal Co., 28 Pa.Dist. 825; 
In re Smith’s Appeal, 26 Pa.Dist. 341; 
Com. v. Atty.-Gen., 13 Pa.Dist. 521; 
Nissley v. Lancaster County, 13 Pa. 
Dist. 489; Adams v. Sweden Tp., 9 Pa. 
Dist. 450; Com. v. Darlington, 8 Pa. 
Dist. 237; Easton v. Potter County, 7 
Pa.Dist. 189; In re French Creek 
Bridge, 39 Pa.Co. 67; In re Kauffman, 
36 Pa.Co. 1; Decatur Tp. Poor Dist: 
v. Clearfield County, 16 Pa.Co. 554; 
Mink v. Mink, 16 Pa.Co. 189; Smith v. 
Baker, 14 Pa.Co. 65; Doberneck’s 
License, 5 Pa.Co. 454. 


Philippine——Govt. v. Springer, 50 
Philippine 259 (per Johnson, J.); Ag- 
caoili v. Suguitan, 48 Philippine 676. 


Porto Rico.—Porto Rico American 
Tobacco Co. vy. Benedicto, 10 Porto 
Rico Fed. 565. 


S.C.—Furman vy. Milliman, 90 S.E. 
700, 106 S.C. 159. 


S.D.—Woods Bros. Constr. Co. v. 
Yankton County, 225 N.W. 228; Lem- 
mon Independent School Dist. No. 1 
v. Rowbotham, 205 N.W. 706, 48 S.D. 
641; Chapman vy. South Dakota Rural 
Credits Bd., 190 N.W. 884, 46 S.D. 72: 
Pierson v. Minnehaha County, 134 
eee 212, 28 S.D. 534, 38 L.R.A.N.S. 
261. 


Tenn.—Brownsville v. Reid, 14 S.Ww. 
(2a) 730, 158 Tenn. 445 [reh den 15 
S.W.(2d) 745,159 Tenn. 99]; Hunter 
v. Conner, 277 S.W. 71, 152 Tenn. 258; 
Wilson v. State, 224 S.W. 168, 143 
Tenn. 55; Palmer v. Southern Ex- 
press Co., 165 S.W. 236, 129 Tenn. 116; 
State v. Lasater, 9 Baxt. 584; Hard- 
away v. Lilly, (Ch.) 48 S.W. 412. 


Tex.—Hamilton v. St. Louis, ete., 
R. Co., 283 S.W. 475, 115 Tex. 455 [aff 
(Civ.App.) 251 S.W. 597]; Ward Cat- 
tle, etc., Co. v. Carpenter, 200 S.W. 
521, 109 Tex. 103 [aff (Civ.App.) 168 
S.W. 408]; Stone vy: Brown, 54 Tex. 
330; Consolidated Underwr#ters v. 
Kirby Lumber Co., (Commn.App.) 267 
S.W. 703 [rev (Civ.App.) 250 S.W. 
476]; Chancey vy. Dayton-Goose Creek 
R. Co., (Civ.App.) 280 S.W. 843; Dodge 
v. Youngblood, (Civ.App.) 202 S.W. 
116 [rev on other grounds (Commn. 
App.) 245 S.W. 225]; Holman v. 
Cowden, (Civ.App.) 158 S.W. 571; Al- 
brecht v. State, 8 Tex.App. 216, 34 Am. 
Rey Toit. 


Utah.—Utah State Fair Asséc. v. 
Green, 249 P. 1016, 68 Utah 251. 


Va.—Tobacco Growers’ Co-op. As- 
soe. v. Danville Warehouse Co., 132 
S.E. 482, 144 Va. 456; Lacey v. Palmer, 
24 ,S.E. 930, 93. Vas 1595* 5% Ams 
795, 31 L.R.A. 822; Com. v. Brown, 21 
S.E. 357, 91 Va, 762, 28 L.R.A. 110. 


Wash.—Thayer v. Snohomish Log- 
ging Co., 172 P. 552, 101 Wash. 458. 


. Wash.T.—Harland v. Terr., 13 P. 
453, 3 Wash.T. 131. 


W.Ya.—Shields v. Bennett, 8 W.Va. 
74. = 


“As inherited from the colonies and 
adopted in the early constitutions, the 
veto power was confined to approval 
or disapproval of the entire bill as 
presented. But by joining a 
number of different subjects in one 
bill, the governor was put under com- 
pulsion to accept some enactments 
that he could not approve, or to de- 
feat the whole, including others that 
he thought desirable or even neces- 
sary. Such bills, popularly called 
‘omnfbus’ bills, became a crying evil, 
not only from the confusion and dis- 
traction of the legislative mind by 
the jumbling together of incongruous 
subjects, but still more hy the facility 
they afforded to corrupt combinations 
of minorities with different interests 
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only to acts passed, and has no application to bills 
as introduced, or acts before their passage.5% 

In absence of such provision, however, no objec- 
tion to a statute can be founded upon its inclusion 
of more than one. subject or the failure of its title 
to mention the subject matter;® and a statute may 
validly be enacted without any title.” 


to force the passage of bills with pro- 
visions which could never succeed if 
they stood on their separate merits. 
- . . A still more objectionable 
practice grew up of putting what is 
known as a ‘rider’, that is a new and 
unrelated enactment or provision on 
the appropriation bills, and thus 
coercing the executive to approve ob- 
noxious legislation or bring the wheels 
of government to a stop for want of 
funds. These were some of the evils 
which the later changes in the consti- 
tution were intended to remedy.” 
Com. v. Barnett, 48 A. 976, 199 Pa. 161, 
171, 55 L.R.A. 882. 


[a] Notice to legislators and other 
interested persons.—(1) “The pur- 
pose of the constitutional requirement 
was not only that members of the leg- 
islature should have notice of the re- 
quirements of a bill from its title, but 
that the people at large should have 
the same notice.” Adams v. Sweden 
Tp., 9 Pa.Dist. 450, 451. See to same 
effect State v. Johnson, 215 P. 945, 90 
Okl. 21; Clinton County v. Lock Hav- 
en, 14 Pa.Dist. 565. (2) “‘The purpose 
ef these provisions was: First, to 
prevent hodge-podge or ‘log-rolling’ 
legislation; second, to prevent sur- 
prise or fraud upon the legislature by 
means of provisions in bills of which 
the titles gave no intimation, and 
which might, therefore, be overlooked 
and carelessly and unintentionally 
adopted; and, third, to fairly apprise 
the people through such publication 
ef legislative proceedings as is usual- 
ly made, of the subjects of legisla- 
tion that are being considered, in or- 
der that they may have opportunity 
ef being heard thereon, by petition or 
otherwise, if they shall so desire.” 
Cooley Const. Lim. (8th ed) p 295 
{quot State v. Nelson, 98 So. 715, 717, 
210 Ala. 663; Lindsay v. U. S. Say- 
ings, etc., Assoc., 24 So. 171, 176, 120 
Ala. 156, 42 L.R.A. 783; Chicago, etc., 
R. Co. v. Streepy, 224 N.W. 41, 207 
Towa, 851, 855; State v. Wiethaupt, 
133 S.W. 329, 231 Mo. 449, 459; State 
v. Lewis, etc., County Dist. Ct., 140 
P. 732, 734, 49 Mont. 146; State v. 
Mitchell, 42 P. 100, 102, 17 Mont. 67; 
State v. Hoadley, 22 P. 99, 20 Nev. 317, 
318; Chapman v. South Dakota Rural 
Credits Bd., 190 N.W. 884, 46 S.D. 
TOME OnAGIATIO We aT ens Sele? 4585 
458, 3 Wash.T. 131]. See to same ef- 
fect Rouse v. Thompson, 81 N.E. 1109, 
228 Ill. 522. ; 

5144. Detroit v. Schmid, 87 N.W. 
383, 128 Mich. 379, 92 Am.S.R. 468; 
Atty. Gen. v. Rice, 31 N.W. 204, 64 
Mich. 387. 


6. Ewing v. McGehee, 275 S.Ww. 
766, 169 Ark. 448; Terr. v. Matson, 
113 P. 816, 16 N.M. 135; Hough v. 


Porter, 95 P. 782, 98 P. 1083, 102 P. 
728, 51 Or. 318; Rodriguez v. Miller, 
23 Porto Rico 551. See Bocchi v. 
State, 212 P. 463, 25 Ariz. 37 (recog- 
nizing the rule). 


[a] Title to act of congress is not 
required to embrace all its provisions. 
Hough v. Porter, 95 P. 732, 98 P. 1083, 
102 P. 728, 51 Or. 318. 


[b] Bule applied.—In enacting a 
statute primarily to amend the Code 
‘of the District of Columbia, Congress 
may extend the operations of one of 
the sections or provisions of the 
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Code beyond the locality primarily 
legislated for, although it should not 
be so extended in its operations if by 
proper construction that result may 
be avoided. Hall’s Safe Co. v. Her- 


ring-Hall-Marvin Safe Co., 31 App. 
D.C. 498, 506. ee 
7 See supra § 147. , 
8. U.S.—Montclair Tp. v. Rams- 


dell, 2 S.Ct. 391, 107 U.S. 147, 27 L.Ed. 
431; Mexican Nat. R. Co. v. Jackson, 
TTS EY 7/549.~ 55) CC. AS 315) ficert den 
23: “Sst, 851, 189° ULSeb125 47" wid: 
924]; South St. Paul v. Lamprecht 
Bros. Co., 88 F. 449, 31 C.C.A. 585. 


Ala.—Fuqua v. Mobile, 121 So. 696, 
219 Ala. 1 [rev 121 So. 693, 23 Ala. 
App. 74, and cert den 121 So. 697, 219 
Ala. 3]; Gibson v. State, 106 So. 231, 
214 Ala. 38; Pillans v. Hancock, 84 
So. 757, 203 Ala. 570; State v. Brock, 
61 So. 646, 180 Ala. 505; Lovejoy v. 
Montgomery, 61 So. 597, 180 Ala. 473 
[answer conformed to 61 So. 600, 9 
Ala.App. 466]; Ballentyne v. Wicker- 
sham, 75 Ala. 533. 


Alaska.—Nordstrom v. Sivertsen- 
Johnsen Min., etc., Co., 5 Alaska 210. 


Ariz.—In re Miller, 244 P. 376, 29 
Ariz. 582; State Bd. of Control v. 
Buckstegge, 158 P. 887, 18 Ariz. 277. 


Cal.—Hecke v. Riley, 290 P. 451; 
Heron v. Rilev. 289 P. 160 [supersed- 
ing 284 P. 209]; Bogue v. Los An- 
geles;. 245 P:-173,,198 Cal. 327: O.. " 
Johnson Corp. v. Los Angeles, 245 P. 
164, 198 Cal. 308; In re Welling’s Est., 
221 P. 628, 192 Cal. 506; Bassford v. 
Earl, 158 P. 124, 172 Cal. 658; Recla- 
mation Dist. No. 1500 v. Sutter Coun- 
tv, Super: Ct., 154952.) °845) 5174 Cal: 
672; In re Estate of McPhee, 97 P. 
878, 154 Cal. 385; Galeppi v. Swans- 
ton, (App.) 290 P. 116: Torson v. 
Fleming. 266 P. 845. 91 Cal.Apn. 168: 
Peo. v. Sterling Refining Co., 261 P. 
1080, 86 Cal.App. 558; Peo. v. French, 
214 P. 1003, 61 Cal.App. 275; Peo. v. 
Peete, 202 P. 51. 54 Cal.App. 333: But- 
ters v. Oakland, 200 P. 354, 355, 53 
Cal.App. 294 laff 44 S.Ct. 62, 268 U.S. 
162. 68 L.Ed. 228, and cit Cyc]; Moore 
v. Wilson, 127 P. 509, 19 Cal.App. 600. 


Del.—Wilmington Trust Co. v. 
Highfield, 153 A. 864; Fouracre v. 
White, 102 A. 186, 30 Del. 25; State 
v. Fountain, 69 A. 926, 22 Del. 520. 


Fla.—State v. Hand, 119 So. 376, 96 
Fla. 799; Rushton v. State, 78 So. 345, 
75 Fla. 422; State v. Bryan, 39 So. 
929 40 Wla, 293; Florida, ete., R: Co. 
v. Hazel, 31 So. 272, 48 Fla. 263, 99 
Am.S.R. 114. 


Haw.—Ahmi vy. Buckle, 
200. 


Idaho.—Boise City v. Baxter, 238 
P. 1029, 41 Idaho 368. 


Ill.— Peo. v. Landers, 160 N.E. 836, 
329 Ill. 453; Swierczek v. Baran, 155 
N.E. 294, 324 Ill. 530; Italia America 
Shipping Corp. v. Nelson, 154 N.B. 
198, 323 Ill, 427;. Aldrich v. Reichert, 
151 N.E. 608, 321 Ill. 128; Kasch v. 
Anders, 149 N.E. 275, 318 Ill. 272; Peo. 
v. Newcom, 149 N.E. 269; Peo. vy. 
Horan, 127 N.E. 678, 298 Ill. 314; 
Manaster v. Kioebge, 100 N.E. 989, 257 
Ill. 431; Beauchamp v. Sturges, ete., 
Mfg, Co., 95 N.BH. 204, 250 Ill. 303 [aft 
34 S.Ct. 60, 231 U.S. 320, 58 L.Ed. 245, 
L.R.1915A 1196]; Peo. v. Sayre, 92 


17 Haw. 


‘ [§ 372] 2. Construction—a. In General. 
tutional provisions relating to the subject matter 
and titles of statutes should, on the one hand, be 
construed liberally to uphold, rather than to erip- 
ple or impede, proper legislation, all parts of which 
are reasonably germane,® so that a statute may not 
be held void except in a clear case of violation of 


[§§ 871-372 


Consti- 


N.E. 900, 246 Ill. 382; 
Bride, 84 N.E. 865, 234 Ill. 146, 123 
Am.S.R. 82, 14 Ann.Cas. 994; Rouse v. 
Thompson, 81 N.E. 1109, 228 Ill. 522. 


Ind.—State v. Closser, 99 N.E. 1057, 
179 Ind. 230. - 


Iowa.—State_ v. 
Judge, 2 Iowa 280. 


Kan.—Wichita v. Wichita Gas Co.,. 


271 P. 270, 126 Kan. 764; In re Schley,. 
80° P. 631, 71 Kan. 266; Lynch ve 


Chase, 40 P. 666, 55 Kan. 367; Blaker 


v. Hood, 36 P. 1115, 53 Kan. 499, 24 
L.R.A. 854; In re Sanders, 36 P. 348, 
53 Kan. 191, 28 L.R.A. 603. 


Ky.—Campbell v. Com., 17 S.W.(2d) 
227, 229 Ky. 264, 63 A.L.R. 932; Lakes: 
v. Goodloe, 242 S.W. 632, 195 Ky. 240: 
South v. Fish, 205 S.W. 329, 181 Ky.. 
349; Ogden v..Cronan, 188 S.W. 357, 
IMAL Kay D254 Seed. 
Comrs. v. Spencer, 166 S.W. 1017, 159° 
Ky. 255; Smith v. Com., 8 Bush 108; 
Johnson v. Higgins, 3 Metc. 566; Phil- 
lips v. Covington, ete., Bridge Co., 2° 
Mete. 219. 


La.—Lanzetti’s Suec., § La.Ann. 
329; New Orleans Municipality No. 3 
v. Michoud, 6 La.Ann. 605; Louisiana 
Charity Hospital v. Axford, 131 So. 
770, 14 La.App. 535; New Orleans yv.. 
Cotonio, 1 La.App. (Orleans) 156. 


Md.—Kelly v. State, 114 A. 888, 139 
Md. 204; Ruehl v. State, 100 A. 75,. 
130 Md. 188; State v. King, 92 A. 1041, 
124 Md. 491; Painter v. Mattfeldt, 87 
A. 413, 119 Md. 466; Jeffers v. An- 
napolis, 68 A. 553, 107 Md. 268. 


and beeen v. Utley, 16 Mich. 


Minn.—State v. Brachvogel, 36 
N.W. 641, 38 Minn. 265; State v. Kin- 
sella, 14 Minn. 524. 


Mo.—Star Square Auto Supply Co. 
v. Gerk, 30 S.W.(2d) 447; Brown v. 
State, 19 .S.W.(2d) 12, 3238- Mo. 138= 
State v. Buckner, 272 S.W. 940, 308 
Mo. 390; State v. Mullinix, 257 S.W. 
121, 301 Mo. 385; Ex p. Hutchens, 246: 
S.W. 186, 296 Mo. 331; State v. Hack- 
mann, 237 S.W. 742, 292 Mo. 27; Booth 
v. Scott, 205 S.W. 633, 276 Mo. 1 [er- 
ror dism 40 S.Ct. 484, 253 U.S. 475, 64 
L.Ed. 1020]; State v. Revelle, 165. 
S.W. 1084, 257 Mo. 529; State v. Price, 
129 S.W. 650, 229 Mo. 670; State v. 
Gordon, 122 S.W. 1008, 223 Mo. 1; 
State v. Burgdoerfer, 17 S.W. 646, 107 
Mo. 1, 14 L.R.A. 846; Bergman v. St. 
Louis, etc., R. Co., 1 S.W. 384, 88 Mo. 
678; State v. Laughlin, 75 Mo. 3583. 
State y. Miller, 45 Mo. 495. 


Neb.—Pandolfo v. State, 234 N.Ww. 
483. 120 Neb. 616; State v. Power, 88: 
N.W. 769, 63 Neb. 496: State v. Tib- 
ee. N.W. 990, 52 Neb. 228, 66 Am. 


Nev.—State v. Payne, 295 P. 770; 
In re Calvo, 253 P. 671, 50 Nev. 125; 
Ex p. Cerfoglio, 195 P. 96, 44 Nev. 343. 


N.M.—State v. Mirabal, 273 P. 928, 
38 N.M. 553, 62 A.L.R. 296. : 


N.Y.—Gaynor_v. Portchester, 231 
N.Y. 451, 182 N.E. 145. 


N.D.—Great Northern R. Co. vy. 
Duncan, 176 N.W. 992, 996, 42 N.D. 
346 [cit Cye]; Standish v. Nomland, 


57 N.W. 86, 3 N.D. 427, 44 Am.S.R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Peo. v. Mc-- 
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the constitutional requirements;? but, on the other 
hand, such provisions should be so construed as to 
prevent trickery or evasion and to guard against 
the evils intended to be prevented.?° 


‘572. 


Okl1.—Ex p. Owen, 286 P. 883, 143 
‘kl, 8; Cornell v. McAllister, 249 P. 
959, 121 Okl. 285; Dabney v. Hooker, 
249 P. 381, 121 Okl. 193; State v. Bon- 
mer, 208 P. 825, 86 Okl. 280; Okla- 
homa City Land, etc., Co. v. Hare, 168 
P. 407, 66 Okl. 190. 


Or.—State v. Putney, 224 P. 279, 110 
Or. 684; Calder v. Orr, 209 P. 479, 105 
Or. 223; State v. Laundy, 204 P. 958, 
206 P. 290, 103 Or. 4438; Lovejoy v. 
Portland, 188 P. 207, 95 Or. 459. 


Pa.—Gano v. Burtner Coal Co., 28 
Pa.Dist. 825; Singer Sewing Mach. 
‘Co. v. Tonkay, 18 Pa.Dist. 963; Mauch 
Chunk Borough vy. Betzler, 6 Pa.Dist. 
Sa0;, 19 (Pa.Co. 2; Walker v. Jefferson 
County, 16 Pa.Dist. 759, 33 Pa.Co. 298; 
In re Doberneck’s License, 5° Pa. Co. 
454. See Com. v. Locher, 42 Pa.Co. 
290 (applying the rule). 


Porto Rico.—Porto Rico American 
Tobacco Co. v. Benedicto, 10 Porto 
Rico Fed. 565. 


S.C.—McKiever v. Sumter, 135 S.E. 
€0, 137 S.C. 266. 


S.D.—Wheelon vy. South Dakota 
Land Settlement Bd., 181 N.W. 359, 
43°S.D. 551, 14 A.L.R. 1145; Stephens 
Vaenoones, /123 N.W.°705,.-24-S8.D, 97; 
Morrow v. Wipf, 115 N.W. 1121, 22 
S.D. 146. 


Tenn.—Goetz v. Smith, 278 S.W. 
417, 152 Tenn. 451; Greenwood. v. 
Rickman, 235 S.W. 425, 145 Tenn. 361; 


Scott v. Nashville Bridge Conez23 S: 


W. 844, 143 Tenn. 86; Liquor Trans- 
portation Cases, 205 S.W. 423, 140 
Tenn. 582. 


Tex.—Stone v. Brown, 54 Tex. 330; 
Consolidated Underwriters v. Kirby 
Lumber Co., (Commn.App.) 267 S.W. 
703 [rev (Civ.App.) 250 S.W. 476]; 
McPherson v. Camden Fire Ins. Co., 
(Commn.App.) 222 S.W. 211 [aff (Civ. 
App.) 185 S.W. 1055]; Young County 
Bd. of School Trustees v. Bullock 
Common School Dist. No. 12, (Civ. 
App.) 37 S.W.(2d)} 829; Willamar In- 
dependent School Dist. v. Lyford In- 
dependent School Dist., (Civ.App.) 8 
S.W.(2d) 239; Eldridge vy. Eldridge, 
(Civ.App.) 259 S.W. 209; Sutherland 
v. Bishop Independent ‘School Dist. 
Bd., (Civ.App.) 261 S.W. 489; Stuard 
-v. Thompson, (Civ.App.) 251 S.W. QC; 
Schaff v. Merchant, (Civ.App.) 250 S. 
Ww. 465; Providence Washington Ins. 
‘Cora. Levy, (Civ.App.) 189 S.W. 1035 
[rev on other grounds (Commn.App.) 
220. SOW. | 216i VAlteelt] iv. ('Gutzelt, 
(Civ.App.) 187 S.W. 220 {rev on other 
grounds 201 S.W. 400, 109 Tex. 123]; 
‘Commonwealth Ins. Co. v. Finegold, 
CGIVJA DD.) 2183 -5.W 4) 18335 National 
Live Stock Ins. Co. v. Gomillion, (Give 
App.) 178 S.W. 1050, 179 S.W. 671; 
Dellinger v. State, (Cr.) 28 S.W. (2d) 
537; Mercer v. State, 13 S.W.(2d) 689, 
111 Tex.Cr. 657; Mosier-v. State, 234 
S.W. 225, 90 Tex.Cr. 136; Davis v. 
State, 225 S.W. 532, 88 Tex.Cr. 183; 
Ex p. Wilson, 213 S.w. 984, 85 Tex. 
‘Cr. 554; Joliff v. State, 109 S.W. 176, 
53 Tex.Cr. 61. 


Utah.—Utah State Fair Assoc. v. 
‘Green, 249 P. 1016, 68 Utah 251; State 
Vv. McCornish, 2Z01vP. 637, 59 Utah BS; 
Salt Lake City Ve Wilson, 148 P. 1104, 
46 Utah 60; Edler v. Edwards, 95 P. 
367, 34 Utah 13. 


Va.—Bunkley v. Com., 108 S.E. 1, 
130 Vani55; Cochran. v. Ccom., 94 S.E. 
329, 122 Va. 01s «Com. Vv. Chesapeake, 
etc., R. Co., 87 S.E. 622, 118 Va. 261; 
Com. v. Willcox, 69 S.H. 1027, 111 Va. 


STATUTES 


The require- 


849, 
Wash.—Northern Cedar Co. v. 
French, 230 P: 837,.131 Wash. 394 


[mod on other grounds 233 P. 39, 133 
Wash. 692, and error dism 46 S.Ct. 
204, 270 U.S. 625, 70 L.Ed. 767]; State 
Vv. Oakley, 225 P. es 129 Wash. 5535 
Se ke v. Graham, 74 P, 1058, 34 Wash. 


Wis.—State v. Vilas County, 158 
N.W. 338, 163 Wis. 577. 


Wyo.—State v. Ross, 
31 Wyo. 500. 


See Trozzo v. Peo., 117 P. 150, 51 
Colo. 323 (where it was said that such 
provision must receive a reasonable 
construction), 


“Legislation is often complex, and 
this constitutional provision should 
not be so narrowly construed as to 
embarrass legislation.” Porto Rico 
American Tobacco Co. v. Benedicto, 
10 Porto Rico Fed. 565, 576. 


[a] Canons of construction have 
been adopted which may be sum- 
marized as follows: That every law 
is presumed to be valid; that_ this 
provision of the constitution is to be 
liberally. construed, and all doubts 
resolved in favor of the law; that 
the title should also be liberally con- 
strued, giving to its general words 
paramount weight; that it is not es- 
sential that the best or even accurate 
words in the title be employed, but 
the remedy to be secured and mis- 
chief avoided furnish the best test of 
its sufficiency to prevent such title 
from being made a cloak or artifice 
to distract attention from the sub- 
stance of the act, provided the title 
be fairly suggestive, and not foreign 
to the purpose of the statute. State 
v. State Institutions Bd. of Control, 
88 N.W. 5338, 85 Minn. 165. 


[b] Basis of rule—(1) “This is 
but a particular application to the 
constitutional provision in question 
of the general provision which courts 
everywhere apply, viz., that every 
presumption is in favor of the con- 
stitutionality of legislative enact- 
ments and that they should not be de- 
clared invalid unless their invalidity 
is beyond doubt.” Wilmington Trust 
Co. v. Highfield, (Del.) 153 A. 864, 
867. (2) Presumption in favor of 
constitutionality of statutes in gen- 
a see Constitutional Law §§ 221- 


9. Colo.—Peo. v. Friederich, 185 P. 
657, 67 Colo. 69. 


Fla.—Jerome H. Sheips Co. v. Amos, 
130 So. 699; State v. Hand. 119 So. 
376, 96 Fla. 799; Smith v. Chase, 109 
So. 94, 91 Fla,.1044: State v. Vestal, 
88 So. 477, 81 Fla. 625. 


Ky.—Stone v. Lexington, 232 S.W. 
50, 192 Ky.-50. 


Mo.—State v. 
1028, 301 Mo. 603. 


Mont.—State v. Silver Bow Refining 
Gol, 252 P. 301,'78 Mont. 1. 


N.D.—State v. Peake, 120 N.W. 47, 
L88N-Ds. 104; 


Or.—Corvallis, etc., R. Co. v. Ben- 
son, 121 P. 418, 61 Or. 359 [error dism 
35.18. Ct1-206;/235) U.S; 691,759 La: 
428]. 

S.D.—Wheelon v. South Dakota 


Land Settlement Bd., 181 N.W. 359, 
43 S.D. 551, 14 A.L.R. 1145. 


Va.—Tobacco Growers’ Co-op. As- 
soc. v. Danville Warehouse Co., 132 


228 P. 636, 


Thomas, 256 S.W. 
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ment that the subject or object of an act shall be 
expressed in its title should be reasonably con- 
strued,’* and should be treated as requiring the ex- 
pression in the title of the general subject or ob- 


S.E. 482, 144 Va. 456. 


Wash.—Northern Cedar Co. v. 
French, 230 P. 837; 131 Wash. 394 
[mod on other grounds Zoi) Pho Oho 
Wash. 692, and error dism 46 S.Ct. 
204, 270 U.S. 625, 70 L.Ed. 767]. 


10. Colo.—Peo. v. Friederich, 185 


P. 657, 67 Colo. 69. 


Fla.—State v. Burns, 21 So. 290, 38 
Fla. 367. 


Ind.—State v. Closser, 99 N.E. 1057, 
179 Ind. 230. 


Ky.—South v. Fish, 205 S.W. 329, 
181 Ky. 349; Ogden v. Cronan, 188 
S.W. 357, 171 Ky. 254; Board of Pen- 
itentiary Comrs. v. Spencer, 166 S.W. 
1017, 159 Ky. 255: 


as Carle k he: v. King, 92 A. 1041, 124 


Minn.—Ek v. St. Paul Paianene 
Loan Co., 87 N.W. 844, 84 Minn. 245. 


Nev.—State v. Payne, 295 P. 770. 


N.Y.—Gaynor v. Port Chester, 132 
N.E, 145, 231 N.Y. 451 [mod 160 N.Y.S. 
978, 174 App.Div, 122]. 


Okl.— Ex p. Owen, 286 P. 883, 143 
Okl. 8. 


Utah.—State v. McCornish, 201 P. 
637, 59 Utah 58. 


Wash.—State v. King County, 96 P. 
156, 49 Wash. 619. 


1l. U.S.—Blair v. Chicago, 26 S.Ct. 
427, 201 U.S. 400, 50 L.Ed. 801; Cartér 
County v. Sinton, 7 S.Ct. 650, 120 U.S. 
575930) du. Wd: GOL: 


Ala.—McNeal vy. State, 92 So. 95, 
18 Ala.App. 311 [cert den 92 So. 921, 
207 Ala, 712]. 


Ky.—Howland Coal, ete., Works v. 
Brown, 13 Bush 681. 


La.—New Orleans Municipality No. 
3 v. Michoud, 6 La.Ann. 605. 


Md.—Parkinson v. State, 14 Md. 184, 
74 Am.D. 522. 


Fah eT BES tee v. Carver, 16 Mich, 


Mo.—Asel v. Jefferson, 229 S.W. 


1046, 287 Mo. 195. 


N.J.—Griffiith v. Trenton, 69 A. 29, 
76 N.J.Law 23; Richards v. Hammer, 
42 N.J.Law 435 [aff 44 N.J.Law 667]. 


N.Y.—Peo. v. Banks, 67 N.Y. 568; 
Harris v. eae eee County, 33 Hun 279, 
16 Abb.N.Cas. 282 


Or.—State v. Shaw, 29 P, 1028, 22 
Or; 287%. 


Pa.—Gano vy. Burtner Coal Co., 28 
Pa.Dist. 825; Singer Sewing Mach. 
Co. v. Tonkay, 18 Pa.Dist. 963; Walk- 
er v. Jefferson County, 16 Pa.Dist. 
759, 35 Pa.Co. 298; Doberneck’s Li- 
cense, 5 Pa.Co,. 454. 


Porto Rico.—Porto Rico American 
Tobacco Co. v.° Benedicto, 10 Porto 
Rico Fed. 565. 


Va.—Tobacco Growers’ Co-op. As- 
soc. v. Danville Warehouse Co., 132 
S.E. 482, 144 Va. 456; Richmond v. 
Pace, 103 S.E. 647. 


“This provision should receive a 
reasonable and not a technical con- 
struction; and looking to the evil in- 
tended to be remedied, it should be 
applied to such acts of the legislature 
alone as are obviously within its spir- 
it and meaning. None of the provi- 
sions of a statute should be regarded 
as unconstitutional where they all 
relate directly or indirectly to the 


796 [59 C.J.] 


ject of the act,1? as distinguished from the details 
or incidents thereof!® or the means of effecting the 
object sought,!* and as distinguished also from the 
purpose for which the statute was enacted or the 
reasons which brought about its enactment.t® 
long use of a general title for a particular class of 
statutes has been held to be such construction by 
the legislature of the constitutional requirement as 
to be entitled to the consideration of the court;+® 


same subject, have a natural connec- 
tion, and are not foreign to the sub- 
ject expressed in its title.’ Phillips 
v. Covington, etc., Bridge Co., 2 Metc. 
(Ky.) 219, 221 [quot Carter County v. 
Sinton, 7 S.Ct. 650, 120 U.S. 517, 522, 
30 L.Ed. 701; Porto Rico American 
Tobacco Co. v. Benedicto, 10 Porto 
Rico Fed. 565, 576]. 


“We must give the constitutional 
provision a reasonable construction 
and effect. The constitution requires 
no law to embrace more than one ob- 
ject, which shall be expressed in its 
title. Now the object may be very 
comprehensive and still be without 
objection, and the one before us is of 
that character. But it is by no means 
essential that every end and means 
necessary. or convenient for the ac- 
complishment of the general object 
should be either referred to or neces- 
sarily indicated by the title. All that 
can reasonably be required is, that the 
title shall not be made to cover leg- 
islation incongruous in itself, and 
which by no fair intendment can be 
considered as having a necessary or 
proper connection.” Blair v. Chica- 
go, 26 S.Ct. 427, 201 U.S. 400, 452, 50 
L.Ed. 801. 


it beet pena of title see supra § 
0. 


12. McClure v. Riley, 248 P. 429, 
eee: 23. And see cases infra notes 
13-15. 


Aptness and sufficiency of title see 
infra §§ 387-400. ‘ 


13. U.S—Woodson v. Murdock, 22 
Wall. 351, 22 L.Ed. 716 [aff 17 F.Cas. 
No, 9,942, 2 Dill. 188]; Pickens Tp. v. 
Post, 99 E659, 41, C.CA. 


Ark.—State v. Sloan, 53 S.W. 47, 
66 Ark. 575, 74 Am.S.R. 106. 


Cal.—McClure v. Riley, 243 P. 429, 
198 Cal. 23; In re Welling’s BEst., 221 
P. 628, 192 Cal. 506; Peo. v. Linda 
Vista Irr. Dist., 61 P. 86, 128 Cal. 477. 


Colo.—E1 Paso County v. Teller 
County, 76 P. 368, 32 Colo. 310. 


Fla.—State v. Bryan, 39 So. 929, 
50 Fla. 293; Jacksonville v. Basnett, 
20 Fla, 525. 


Ga.—Brown v. State, 73 Ga. 38; 
Green v. Savannah, R. M. Charlt. 368. 


Idaho.—Turner v. Coffin, 74 P. 962, 
9 Idaho 338. 


Ind.—Egoff v. Madison County, 84 
N.E. 151, 170 Ind. 238; State v. Kol- 
sem, 29 N.E. 595, 130 Ind. 434, 14 
L.R.A. 566; Bright v. McCullough, 
27 Ind, 223: 


Ky.—Wiemer v. Louisville Sinking 
Fund Com’rs, 99 S.W. 242, 124 Ky. 
377, 30 Ky.L. 523. 


La.—State v. Bolden, 31 So. 393, 
107 La. 116, 90 Am.S.R. 280; Edwards 
v. Police Jury, 2 So. 804, 39 La.Ann., 
855; American Printing House vy. Du- 
puy, 37 La.Ann. 188; State v. Daniel, 
28 La.Ann. 38. 


Md.—Himmel vy. Hichengreen, 69 A, 
511, 107 Md. 610; Baltimore v. Flack, 
64 A. 702, 194 Md. 107; Parkinson yv. 
State, 14 Md. 184, 74 Am.D. 522. 


N 


STATUTES 


The 


Mich.—Van Husan v. Heames, 56 
N.W. 22, 96 Mich. 504; Gillett v. Mc- 
Laughlin, 37 N.W. 551, 69 Mich. 547; 
pee v. Hurlbut, 24 Mich. 44, 9 Am.R, 

Ee : 


Minn.—State v. Cassidy, 
312, 21 Am.R. 765. 


Mo.—In re Burris, 66 Mo. 442. 


Neb.—Cathers v. Hennings, 107 N. 
W. 586, 76 Neb. 295; State v. Tibbet, 
71 N.W. 990, 52 Neb. 228, 66 Am.S.R. 
492; Alperson v. Whalen, 105 N.W. 
474, 74 Neb. 680. 


N.J.—Bumsted v. Govern, 1 A. 835, 
47 N.J.Law 368; Rader v. Union Tp. 
Committee, 39 N.J.Law 509. 


N.Y.—In re Upson, 89 N.Y. 67; Peo. 
v. Briggs, 50.N.Y. 553; Brewster v. 
Syracuse, 19 N.Y. 116; Sun Mut. Ins. 
Co. v. New York, 8 N.Y. 241, Seld. 139; 
Central Crosstown R. Co. v. Twenty- 
third St. R. Co., 54 How.Pr. 168. 


Pa.—Read v. Clearfield County, 12 
Pa.Super. 419; Williamsburgh Bor- 
ough v. Bottenfield, 7 Pa.Dist.&Co. 
771; Hallman vy. Montgomery County, 
6 Pa.Dist.&Co. 239; Singer Sewing 
Mach, Co. v. Tonkay, 18 Pa.Dist. 963; 
Com. v. Dillon, 17 Pa.Co. 227; City 
Sewage Utilization Co. v. Davis, 8 
Phila. 625. 


Tenn.—State y. Wilson, 12 Lea 246. 
brie Tt ho ie Vv. State; 1b «Lex. 


22 Minn. 


Utah.—Hdler v. Edwards, 95 P. 367, 
34 Utah 13. 


W.Va.—State v. Mines, 18 S.E. 470, 
38 W.Va. 125. 


Wis.—Diana Shooting Club vy. La- 
moreux, 89 N.W. 880, 114 Wis. 44, 91 
Am.S.R. 898. 


Matters germane to general subject 
as covered by title see infra § 393. 


14. U.S.—Blair vy. Chicago, 26 S.Ct. 
427, 201 U.S. 400, 402, 50 L.Ed. 801. 


Cal.— McClure vy. Riley, 243 P. 429, 
198 Cal. 23. 


Md.—Himmel v. Hichengreen, 69 A. 
511, 107 Md. 610; Jeffers v. Annapo- 
lis, 68 A. 553, 107 Md. 268; Baltimore 
v. Flack, 64 A. 702, 104 Md. 107. 


Mich:—Peo\) v. State Ins. Co., 19 
Mich. 392. 


“N.Y.—Peo. v. Lawrence, 41 N.Y. 123 
[Laff 36 Barb. 177]. 


Wis.—Diana Shooting Club y. ‘bas 
moreux, 89 N.W. 880, 114 Wis. 44, 91 
Am.S.R. 898. 


Means of effecting object as cov- 
ered by title see infra § 394. 


15. Cal.—McClure v. Riley, 243 P. 
429, 198 Cal. 28. , 2 


Fla.—State v. Bryan, 39 So. 929, 50 
Fla. 293; Gibson y. State, 16 Fla. 291. 


Ill.—Manaster vy. Kioebge, 100 N.E. 
989, 257 Ill. 481; Tarantina v. Louis- 
ville, etc., R. Co., 98 N.E. 999, 254 Ill. 
624, Ann.Cas.1913B 1058. 


Minn.—In re Hegne-Hendrum Ditch 
No. 1, 82 N.W. 1094, 80 Minn. 58. 


~~ 
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but the mere fact that legislative acts have from 
time to time been passed under titles too restrictive 
is not sufficient to force the courts to disregard the 
plain mandate of the constitution.*? 

[§ 373] b. As Mandatory or Directory. It is the 
rule in nearly all jurisdictions that constitutional 
provisions prohibiting statutes from containing more 
than one subject or object, which is to be expressed 
in the title, are mandatory rather than directory ;** 


Mo.—-State v. Cantwell, 78 S.W. 569, 
179 Mo. 245 [aff 26 S.Ct. 749, 199 U.S. 
602, 50 L.Ed. 329]. 


N.Y.—Peo. v. Lawrence, 
177 [aff 41 N.Y. 137]. 


Pa.—Com. v. Gardner, 96 Pa.Super. 
450 [appeal den 147 A. 527, 297 Pa. 
498]. 


36 Barb. 


16. Atwell v. Parker, 101 N.W. 946, 
93 Minn. 462. 


17. Wade v. Atlantic Lumber Co., 
41 So. 72, 51 Fla. 628; Blake v. Peo., 
109 Ill. 504; State v. Montgomery 
County, 26 Ind. 522; State v. Schlitz 
Brewing Co., 59 S.W. 1033, 104 Tenn. 
715, 78 Am.S.R. 941. 


Constitutional provision as manda- 
datory or directory see infra § 373. 


18. U.S.—Montgomery Traction 
Co. v. .Montgomery Amusement Co., 
ae F. 988, 72 C.C.A. 682 [aff 139 F. 


Ala.—Gibson y. State, 106 So. 231, 
214 Ala. 38; Pillans v. Hancock, 84 
So. 757, 203 Ala. 570; Ballentyne v. 
Wickersham, 75 Ala. 533; Weaver v- 
Lapsley, 43 Ala. 224. 


Alaska.—Terr. v. Northern Com- 
mercial Co., 6 Alaska 754. 


Colo.—Wall v. Garrison, 19 P. 469, 
11 Colo. 515; Peo. v. Fleming, 3 P. 
70, 7 Colo. 230; Central, etc., Road 
Co... vs Peo.,. 5 Colo, 39: 


Del.—Wilmington Trust Co. v. 
Highfield, 153 A. 864: Equitable Guar- 
antee, etc., Co. y. Donahoe, 49 A. 372, 
Oe Dies Aika oe ee 


Fla.—Disston y. Florida Internal 
Improvement Fund Bd. of Trustees, 
79 So. 295, 75 Fla. 653; State v. Bryan, 
39 So. 929, 50 Fla. 293; State v. Burns, 
21 So.) 290, 38 Fla. 367. 


Ga.—Prothro y. Orr, 12 Ga. 36. 


Br Sahin Seats v. Kua, 22 Hawaii 
Idaho.—Boise City v. Baxter, 238 P. 
1029, 41 Idaho 368. 


Ill—Burritt v. State Contracts 
Com’rs, 11 N.E. 180, 120 Ill. 322. 


Ind.—Indiana Cent. R. Co. v. Potts, 
7 Ind. 681. 


Kan.—In re Schley, 80 P. 631, 71 
5 266; Philpin vy. McCarty, 24 Kan. 
o . 

Ky.~—-Com. vy. Robinson, 233 S.w. 
791, 192 Ky. 374; Com. v. Florence, 
232 S.W. 369, 192 Ky. 236; South v. 
Fish, 205 S.W. 329, 181 Ky. 349; Bad. 
of Penitentiary Comrs. vy. Spencer, 166 
S.W. 1017, 159 Ky. 255; Phillips v. 
Covington, ete., Bridge Co., 2 Metc. 
219. See to same effect Bosworth v. 
State University, 179 S.W. 403, 166 
Ky. 436, L.R.A.1917B 808. 


Md.—Weber v. Probey, 94 A. 162 
125 Md. 544; Painter v. Mattfelat. 
87 A. 413, 119 Mad. 466. 7 a 


Mich.—Peo. v. Wohlford, 19 WwW. 
558, 226 Mich. 166. eee ae 


Minn.,—Ramsey Count . 
2 Minn. 330. is gee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but there is some authority for the contrary view.?® 


[§ 374] 3. To What Legislation Applicable2°—a, 
Except where otherwise provided,?? 
constitutional provisions relating to the subjects and 
titles of acts are applicable to all statutes subse- 
quently enacted,?? whether passed by the legislature 
or by the people at the polls in the exercise of a 
power of initiative,** except acts or resolutions pro- 


In General. 


Mo.—-Star Square Auto Supply Co. 
v. Gerk, 30 S.W.(2d) 447; Williams v. 
Atchison, etc., R. Co., 136 S.W. 304, 
233 Mo. 666; State v. Burgdoerfer, 17 
S.W. 646, 107 Mo. 1, 14 L.R.A. 846; 
State v. Miller, 45 Mo. 495. 


Neb.—Oxnard Beet Sugar Co. v. 
State, 102 N.W. 80, 105 N.W. 716, 73 
Neb. 57; State v. Tibbetts, 71 N.W. 
990, 52 Neb. 228, 66 Am.S.R. 492. 


Nev.—State v. Payne, 295 P. 770; 
Ex p. Cerfoglio, 195 P. 96, 44 Neb. 
343; State v. Ah Sam, 15 Nev. 27, 37 
Am.R, 454. ; 


N.J.—American Surety Co. v. Great 
White Spirit Co., 43 A. 579, 58 N.J. 
Hq. 526. 


N.Y.—Huber v. Peo., 49 N.Y. 132, 
44 How.Pr. 375; Peo. v. Lawrence, 
36 Barb. 177. [aff 41 N.Y..137]. 


N.D.—Erickson v. ens County, 92 
N.W. 841, 11 N.D. 494. 


Okl1.—Cornell v. McAllister, 249 P. 
959, 121 Okl. 285; Dabney v. "Hooker, 
249° P. 381, 121 OKI. 193; State v. 
Johnson, 215 P. 945, 90 OkI. 21; State 
v. Bonner, 208 P. 285, 86 Okl. 280; 
Oklahoma City Land, etc., Co. v. Hare, 
168 P. 407, 66 Okl1. 190; State v. Nealy, 
(Cr.) 296 P. 510. Compare Ex p. Am- 
Dlers 148. Po. LOGI, Na OkLEr. 
(where the court said, obiter, that 
the provision as to the explicitness 
of the title of a bill is directory only; 
but it appears that the court meant 
only that a title broader than the act 
itself did not constitute a fatal de- 
fect). 


Or.—In re Wagner’s Est., 297 P. 
343; State v. Putney, 224 P. 279, 110 
Or. 634; State v. Hawks, 222 P. 1071, 
£105 Or. 497.5. Calder. v.. Orr, 209°. P. 
479, 105 Or. 223; State v. Laundy, 
204 P. 958, 206 P. 290, 103 Or. 443; 
Lovejoy v. Portland, 188 P. 207, 95 
Or. 459. 


Pa.—Investors’ Realty Co. v. Har- 
risburg, 126 A. 236, 281 Pa. 200. 


Philippine-—Govt. v. Springer, 50 
Philippine 259 (per Johnson, J.); Ag- 
caoili vy. Suguitan, 48 Philippine 676. 


S.D.—Lemmon Independent School 
Dist. No. 1 v. Rowbotham, 205 N.W. 
706, 48 S.D. 641; Metropolitan Casual- 
ty Ins. Co. v. Basford, 139 N.W. 795, 
$1 S.D, 149: 


Tenn.—Wilson v. State, 224 S.W. 
168, 143 Tenn. 55; Memphis St. R. Co. 
Vv. Byrne, 104 S.W. 460, 119 Tenn. 278; 
State v. McCann, 4 Lea 1; Cannon v. 
Mathes, 8 Heisk. 504. 


Tex.—State v. McCracken, 42 Tex. 
383; San Antonio v. Gould, 34 Tex. 
49; Cannon y. Hemphill, 7 Tex. 184; 
Sutherland vy. Bishop Independent 
School Dist., (Civ.App.) 261 S.W. 
489; National - Live Stock Ins. Co. v. 
Gomillion, (Civ.App.) 178 S.W. 1050 
[reh den 179 S.W. 671]; Ex p. Wil- 
son, 213 S.W. 984, 85 Tex.Cr. 554. 


Utah.—Edler v. Edwards, 95 P. 367, 
34 Utah 13. 


Va.—Com. v. Chesapeake, etc., R. 
Co., 87 S.E. 622, 118 Va. 261 


Wash.—State v. Mitchell, 
791, 55 Wash. 513. 
W.Va.—Simms v. Sawyers, 101 S.E. 


£04 3P. 


ev Greeley, 
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STATUTES 


467, 85 W.Va. 245 [overr sub nom. 
Shields v. Bennett, 8 W.Va. 74]. 


[a] In California (1)> under the 
constitution of 1879, which recites 
that its provisions “are mandatory 
and prohibitory, unless by express 
words they are declared to be other- 
wise,” the provision that a statute 
contain but one subject, which shall 
be expressed in its title, is mandatory. 
Wallace v. Zinman, 254 P. 946, 200 
Cal. 585, 62 A.L.R, 1341; Ex p.' Lid- 
dell, 29 ’P. 251, 93 Cal. 633; Watson 
227 PR. 664, 67 Cal.App. 
328. (2) A similar provision, how- 
ever, in an earlier constitution was 
held to be merely directory. In re 
Boston Min., etc., Co.,-51 Cal. 624; 
Pierpont v. Crouch, 10 Cal. 315; Wash- 
ington v. Page, 4 Cal. 388. See Peo. 
v. Merritt, 122 P. 839, 844, 18 Cal.App. 
58 eeieieiie | the rule). 


[b] Both portions mandatory.— 
That portion of a constitutional pro- 
vision which requires the subject of 
a bill to be clearly expressed in the 
title is just as mandatory and just 
as binding upon the courts as that 
portion of the provision which says 
that no bill shall contain more than 
one subject. Williams v. Atchison, 
etc., R. Co., 136 P. 304, 233 Mo. 666. 


19. Weil-v. State, 21 N.E. 643, 46 
OhioSt. 450; Oshe v. State, 37 OhioSt. 
494; State v. Covington, 29 OhioSt. 
102; Pim v. Nicholson, 6 OhioSt. 176. 
See Doerfler v. State Tax Commn., 21 
OhioN.P.N.S. 361 (recognizing the 
rule). Compare Janes v. Graves, 15 
OhioN.P.N.S. 193, 196 (where it was 
said that although the provision 
“may be, aS is held, merely directory, 
and though non-compliance therewith 
be not fatal to a law in some instanc- 
es, still the requirement stands as a 
monument to logical distinction and 
accurate analysis, and when essential 
to mark off the boundaries of legisla- 
tive power, should be regarded as 
mandatory’). But see Fenn y. State, 
17  OhioN.P.N:S. 474 (apparently 
ee the requirement as mandato- 
ry). 

[a] In Mississippi, under a provi- 
sion of the constitution that ‘‘every 
bill introduced into the legislature 
shall have a title, and the title ought 
to indicate clearly the subject-mat- 
ter or matters of the proposed legis- 
lation,” the requirement that every 
bill have a title is mandatory, but 
the provision as to what the title 
should contain leaves to the legisla- 
ture the sufficieucy of the title, and 
so long as a statute has a title it 
cannot be questioned on the ground 
of insufficiency. Long vy. Harrison 
County, 75 So. 126, 114 Miss. 341; 
Bryan v. Greenwood, 73 So. 728, 112 
Miss. 718; Rosenstock v. Washington 
County, 72 So. 876; State v. Phillips, 
67 So. 651, 109 Miss. 22, L.R.A.1915D 
530; , Jackson y. State, 59 So. 873, 
102 Miss. 663, Ann.Cas.1915A 1213. 
But see Sample v. Verona, 48 So. 
2, 94 Miss. 264 (dictum, that the pro- 
vision as to the contents of the title 
is mandatory). 


20. Municipal ordinances as sub- 
ject to constitutional requirement see 
Municipal Corporations §§ 802-805. 


21. See constitutional provisions. 
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posing amendments to the constitution;?4 but such 
a provision does not apply retroactively to statutes 
passed before it was adopted or took effect.25 


[§ 375] b. Private, Local, or Public Laws.2¢ 
constitutional provision requiring private or local 
acts to embrace but one subject, which is to be ex- 
pressed in the title, does not apply to public or 
general laws,?* and so, where a local or private act 


A 


_[a] In West Virginia the constitu- 

tional requirement that no act shall 
embrace more than one subject does 
not apply to appropriation bills, in 
view of the subsequently adopted 
budget amendment to the constitu- 
tion, providing for the submission to 
the legislature of a budget, divided 
into governmental appropriations and 
general appropriations, and for the 
introduction into the legislature of a 
bill for all the proposed appropria- 
tions, and providing further that the 
provisions of such Budget Amend- 
ment shall prevail in case of any in- 
consistency with other provisions of 
the constitution. State y. Bond, 118 
S.E. 276, 94 W.Va. 255. 


22. Judson vy. Plattsburg, 14 F.Cas. 
No, 7,570, 3 Dill. 181; State Bd. of 
Charities and Corrections vy. Combs, 
237 S.W. 32, 193 Ky. 548; Morton y. 
Comptroller-Gen., 4 S.C. 430. And see 
cases infra note 23. 


[a] Amendatory statutes and orig- 
inal acts.—(1) A constitutional pro- 
vision requiring every act to have but 
one subject, which shall be expressed 
in its title, is applicable to an amend- 
atory act with the same force as to 
an original act. State Bd. of Chari- 
ties and Corrections v. Combs, 237 S. 
W. 32, 193 Ky. 548; Tompkinsville 
Graded Common School Dist. v. Jack- 
son, 224 S.W. 876, 189 Ky. 251. (2) 
Subjects and titles of amendatory 
acts generally see infra §§ 386, 400. 


Applicability to seer or icy 1 
ills only see infra § 375 


23. See supra § 282. 


24. Bill or resolution proposing 
constitutional amendment as -within 
constitutional requirement see Con- 
stitutional Law § 28 text and notes 

6. 


25. Ala.—lLindsay v. U. S. Savings, 
etc., Assoc., 24 So, 171, 120 Ala. 156, 
42 L.R.A. 783. 


La.—State v. Green, 33 La.Ann. 
1408. 
Mich.—Auditor-Gen. Lake 


George, etc., R. Co., 46 NW. 730, 82 


Mich. 426; Thomas vy. Collins, 24 N. 
W. 553, 58 Mich. 64; Rogers v. Win- 
does, 12 N.W.. 882, 48 Mich. 628; 
Stewart v. Riopelle, 12 N.W. 36, 48 
Mich. 177. 

Mo.—Atlantic, etc., R. Co. v. St. 
Louis, 66 Mo. 228. 

Neb.—State v. Robinson, 53 N.W. 


218, 35 Neb. 401, 17 L.R.A. 383. 


N.M.—State v. Hilder, 143 P. 482, 19 
N.M. 393. 


Okl.—Choctaw, ete., R. Co. v. Alex- 
ander, 52 P. 944, 7 Okl. 579 [aff 54 P. 
421, 7 Okl. 591). 


In general see supra §§ 307— 


26. 
370. 
27. U.S.—Unity v. Burrage, 103 U. 


S. 447, 26 L.Ed. 405; Syracuse Third 
Nat. Bank v. Seneca Falls, 15 F. 788. 
See Illinois v. Illinois Cent. R. Co., 
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contains provisions which apply to the whole state, 
the failure of the title to refer to such provisions 
does not invalidate them;?8 but where a general 
and public statute contains provisions of a local 
or private nature, the latter are void where they 
are not disclosed by the title.2® Whether or not 
an act is within such requirement depends upon its 
subject matter,?° so that a statute which is in fact 
Private is not relieved from the constitutional re- 
striction by ealling it public,*+ nor, on the other 
hand, is a statute containing provisions of a general 
character to be deemed within the requirement be- 
cause its title indicates that it is private or local.*? 
An act applicable only to cities exceeding a specified 
population is not a local act, within the constitu- 
tional provision, notwithstanding the number of such 
cities is limited;#2% and an act which, although re- 
lating to a particular locality, affects the people of 
the entire state is general, and not local, within the 
meaning of such provision.*?% Similarly, a statute 
comprising a “home-rule” charter for a particular 
city, authorizing the city authorities to exercise 
powers of legislation which would otherwise belong 
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to the legislature, has been held not a private or 
local act,?244 although an amendment thereto relat- 
ing to the term of office of city officers is local ;*?% 
and an aet relating to the fees or compensation of 
public officers in a particular county is neither pri- 
vate nor local, within the meaning of the constitu- 
tion.2?% A special act of incorporation is not 
made a public act, so as not to be subject to such 
constitutional requirements as to subject and title,. 
by the fact that the power of eminent domain is: 
thereby conferred upon the corporation.??% Where 
an amendatory act-is local in nature, it is not made 
general by the fact that the law which it amends 
is general, 


[§ 376] ¢c. Codifications and Revisions.33% It 
has been held that a constitutional provision, re- 
quiring every act to embrace but orie subject, to be 
expressed in its title, does not apply to codifica- 
tions or general revisions of statutes ;°* but it would 
seem more accurate to say that a codification or 
revision does not relate to more than one subject, 
within the meaning of such a provision,®® and that 


33 FP. 730 [aff 13 S.Ct. 110, 146 U.S. 
387, 36 L.Ed. 1018] (where it was said 
that, under a constitutional provision 
requiring the subjects of private or 
local laws to be expressed in their ti- 
tles, an act, although local in charac- 
ter, is within the constitutional re- 
quirement if it is public in nature as 
distinguished from private acts). 


Ill. Peo. y. Wallace, 70 Ill. 680. 


N.Y.—Peo. v. Prendergast, 95 N. 
Epil 202, eNiv.e L8o8e Peow we eCity. 
Prison, 39 N.E. 686, 144 N.Y. 529, 27 
L.R.A. 718; Ferguson v. Ross, 27 N. 
EB. 954, 126 N.Y. 459; Peo. v. Squire, 
TAON We 820) 107 NY. 503, LAm- Su: 
893; Johnston y. Spicer, 13 N.E. 753, 
107 N.Y. 185; Rogers v. Stephens, 86 
NY. 623. [aff 21 Hun’ 44];2—~Peo v. 
Livingston, 79 N.Y. 279 [rev 18 Hun 
59]; Huber v. Peo., 49 N.Y. 132, 44 
How.Pr. 375, 1 Cow.Cr. 519 [rev 61 
Barb. 456]; Peo. v. Chautauqua Coun- 
tya 43 Nove 105 Peoy vO’ Brien, 138 
N.Y. 193; Williams v. Peo., 24 N.Y. 
405; Bangs v. Duckinfield, 18 N.Y. 
592 [rev 23 Barb. 591]; Conner v. 
New. “otk, 65 ONbY<, 2oo [aff 4 sN.Y. 
Super. 355]; Robia Holding Corp. 
v. Walker, 246 N.Y.S. 210, 230 App. 
Dive 6O6w hate LISI GNeY.S. 6595 136 
Mise. 358]; In re McAneny, 190 N. 
Y.S. 92, 198 App.Div. 205 [aff 1384 
N.E. 187, 232 N.Y. 377]; State Bd. of 
Pharmacy v. Bellinger, 122 N.Y.S. 
651, 188 App.Div. 12; Bush v. New 
York i. Ins. Co., 119 N.Y.S) 7965 135 
App.Div. 447 [aff 116 N.Y.S. 1056, 63 
Misc. 89]; Gubner v. McClellan, 115 
N.Y.S. 755, 130 App.Div. 716; Roches- 
ter v. Bloss, 79 N.Y.S. 236, 77 App.Div. 
26 [aft 66) PINE: 1405, 1735 .N, ¥. 264615 
Fort v. Cummings, 36 N.Y.S. 36, 90 
Hun 481; Reilly v. Gray, 28 N.Y.S. 
811, 77 Hun 402; Arthur _y. Glens 
Falls, 21 N.Y.S. 81, 66 Hun 136; Ker- 
rigan v. Force, 9 Hun 185 [aff 68 N.Y. 
381]; De Camp v. Eveland, 19 Barb. 
81; Burnham y. Acton, 30 N.Y.Super. 
395, 4 Abb.Pr.N.S. 1, 35 How.Pr. 48: 
Phillips v. New York, 1 Hilt. 483; 
McCarthy v. Moore, 211 N.Y.S. 731, 
125 Misc. 453; Kelly v. Pratt, 83 N. 
Y.S. 636, 41 Misc. 31; Peo. v. Stephens, 
2 Abb.Pr.N.S. 348 [rev on other 
grounds 41 N.Y. 619]; Fall Brook 
Coal Co. v. Lynch, 47 How.Pr. 520; 
Fisher v. World Mut. L. Ins. Co., 47 
How.Pr. 451, 15 Abb.Pr.N.S. 863; In 
re Wakker, 1 Edm.Sel.Cas. 575. 


Philippine—U. S. v. Concepcion, 13 
Philippine 424. 


Wis.—State v. Kaempfer, 187 N.W. 
215, 176- Wis. 283; Moyer v. Oshkosh, 
189 N.W. 378, 151 Wis. 586; Julien v. 
Model Bldg. Loan, etc., Assoc., 92 N. 
Wi {5605 D6) WSs) 7.956 a eeAG 66S: 
Thompson v. Milwaukee, 34 N.W. 402, 
69 Wis. 492; Yellow River Impr. Co. 
v. Arnold, 49 N.W. 971, 46 Wis. 214. 


28. Peo. v. Morgan, 65 Barb. 473, 
1 Thomps.&C. 101 [rev on other 
grounds 55 N.Y. 587]. 


29. Peo. v. Chautauqua County, 43 
N.Y. 10; Gaskin v. Meek. 42 N.Y. 186; 
Peo. v.. Morgan, 65 Barb. 473, 1 
Thomps.&C. 101 [rev on other 
grounds 55 N.Y. 587]. 


30. See cases infra notes 31-3214. 


81. Belleville, ete., R. Co. v. Greg- 
ory, 15 Ill. 20, 58 Am.D. 589; Econom- 
ic Power, ete., Co. v. Buffalo, 111 N. 
Y.S. 443. 59 Mise. 571 [aff 112 N.Y.S. 
1127, 128 Avp.Div, 883 (rev on_other 
grounds 88 N.E. 389, 195 N.Y. 286)]. 


32. Peo. v. McCann, 16 N.Y. 58. 


32%. Peo. v. Squire, 14 N.E. 820. 
107 N.Y. 598. 1 AmsS.R, 893, 28 NU. 
Wkly.Dig. 175. 


32144. Williams v. Peo., 24 N.Y. 405 
(act providing an increased punish- 
ment for larceny when committed 
within a particular city, but applying 
to all persons whether resident in the 
city or not and providing for punish- 
ment by imprisonment in a state 
prison outside the city and at the ex- 
pense of the state, held not local with- 
in the meaning of the constitution). 
Ferguson vy. Ross, 27 N.E. 954. 126 N. 
Y. 459 (act affecting thie welfare of 
New York harbor held to be general. 
the people of the entire state having 
an interest therein, so that it was 
valid notwithstanding its subject was 
not expressed in the title). 


32%. Phillips v. New York, 1 Hilt. 
(N.Y.) 488. 


324%. Peo. v. O’Brien, 38 N.Y. 193, 
6 Transcr.A. 90. 


324%. Richards v. Richards, 76 N. 
Y. 186 [aff 14 Hun 25 (aff 2 Abb.N.Cas. 
aoe Connor v. New York, 5 N.Y. 


324%. See Coxe v. State, 39 N.E. 
400, 144 N.Y. 396 (applying the rule). 


Economie Power, etc., Co. v. Buffalo, 
88 N.E. 389, 195 N.Y. 286. 


33. Vroman v. Fish, 166 N.Y.S. 539,. 
100 Mise. 613. 


3314. Codification and revision of 
cteaicips in general see infra §§ 480— 


34 State v. Freeland, 91 S.E. 3, 
106 S.C. 220; Kaminitsky v. North-- 
eastern) R.1C0:25¢ S:Ch2532 a Stateliv 
McDaniel, 19 S.C. 114. 


35. Ga.—Central of Georgia R. Co. 
Vv. State, 31 .S.H, 531,°104 ‘Ga... 831, 42 
L.R.A. 518. 


Idaho.—-Pioneer Irr. Dist. v. Brad-- 
ley, 68 P. 295, 8 Idaho 310, 101 Am. 
S.R. 201. 


Mich.—Toledo, ete., R. Co. v. Dun- 
lap, 11 N.W. 271, 47 Mich. 456. 

Minn.—Johnson v. Harrison, 50 N. 
W. 923, 47 Minn. 575, 28 Am.S.R. 382. 


Neb.—Sheridan County. y. Hand,. 
210 N.W. 278, 114 Neb. 813. 


N.D.—Knight v. Barnes, 75 N.W. 
904, 7 N.D. 591. 


Ohio.—State v. Habig, 140 N.E.. 
195, 106 OhioSt. 151. 
Wash.—Marston vy. Humes, 28 P. 


520, 3 Wash. 267 [overr Harland v.. 
Tern, 1s Pw45syeei (Wash- asta 


pe act adopting a code necessa- 
rily, in one sense, refers to a great 
many subjects, and enacts into stat- 
ute provisions not germane one to an- 
other. We have, however, . . . 
reached the conclusion that the posi- 
tion of - . [counsel contending- 
for the application of the constitu- 
tional restriction] is founded upon a 
misconception of the real meaning” 
and purpose of the provision. Sy fic 
An act adopting a code, or 
a system of laws, obviously does not 
fall within any of the classes of mis- 
chiefs which this restriction in the: 
constitution was intended to remedy. 
No one need be misled by a title to- 
an act which declares that its pur- 
pose is to adopt a certain code or sys- 
tem of laws; nor is there anything 
in such an act to occasion any alarm 
that it would pass contrary to the 
wishes of the people by virtue of im- 
proper combinations among members 
of the legislature. 
tution looks to is unity of purpose.. 

A ES 


For later cases, developments and changes in the law see Annotations, same title and section number. 


What the consti-- 


§§ 376-377] 


a title expressing that subject is not insufficient 
for failure to specify each subject to which the stat- 
Under a constitutional 
provision expressly excepting acts for codification 
or general revision from its requirements, it has 
been held that a statute which has for its purpose 
a revision of all existing code provisions on a par- 
ticular subject is not within the constitutional re- 
but it has also been held that the ex- 
ception is to be confined to codes or revisions as 
commonly and properly defined,?® and so a statute 


utes, as revised, relate.?® 


striction ;37 


declaring that it shall be known 


“code” for a particular subject is not thereby tak- 
en out of the constitutional requirement.®°® 
ute which, as passed, complies with the constitu- 
tional requirements as to subject and title is not 
rendered invalid by subsequent incorporation in a 
revision of the laws,*° nor is a statute enacted prior 


It does not mean by one subject-mat- 
ter only such subjects as are so sim- 
ple that they cannot be subdivided in- 
to topics; but it matters not how 
many subdivisions there may thus 
exist in a statute, or how many dif- 
ferent topics it may embrace, yet if 
thiey all can be included under one 
general, comprehensive subject, 
which can be clearly indicated by a 
comprehensive title, such matter can 
be constitutionally embodied in a sin- 
gle act of the legislature.” Central 
of Georgia R. Co. v. State, 31 S.H. 
531, 536, 104 Ga. 831, 42 L.R.A. 518. 


36. Fla.—Martin v. Johnson, 14 So. 
T2o. oo, Ela. 287. 


Towa.—Cook vy. Marshall County, 93, 


N.W. 372, 119 Iowa 384, 104 Am.S.R. 
283 [aff 25 S.Ct. 233, 196 U.S. 261, 49 
L.Ed. 471]. 


Minn.—Johnson v. Harrison, 50 N. 
W. 923, 47 Minn. 575, 28 Am.S.R. 382. 


N.D.—Knight v. Barnes, 75 N.W. 
904, 7 N.D. 591. 


Pa.—Williamsburg v. Bottenfield, 
90 Pa.Super. 203. 


37. State v. Lewis, ete., County 
Dist. Ct., 140 P. 732, 49 Mont. 146. 
Gibson v. State, 106 So. 231, 


38. 
235, 214 Ala. 38. 


“A bill adopting a code, within the 
exception to eae Constitu- 
tional provision that every act shall 
embrace but one subject except ‘bills 
adopting a code, digest, or revision 
of statutes’], is one whose title in 
terms follows the language of the ex- 
ception, at least in substance, and 
which deals with a compilation or 
body of laws theretofore prepared, 
and not first set out and enacted in the 
bill itself.”” Gibson v. State, supra. 


“Code” in American law see Code 


39. Gibson v. State, 106 So. 231, 
214 Ala. 388 (‘Agricultural Code of 
Alabama’’). 


40. Larned v. Tiernan, 110 Ill. 173; 
qicanis v. Staed, 40 S.W. 95, 138 Mo. 
30. 


41. Auditor-Gen. v. Lake George, 
etc., R. Co., 46 N.W. 730, 82 Mich. 
426. See Bocchi v. State, 212 P. 463, 
25 Ariz. 37 (apparently applying the 
rule). 


42. Fla.—Henderson-Waits Lum- 
ber Co. v. Croft, 103 So. 414, 89 Fla, 
119 [error dism 46 S.Ct. 23, 269 U.S. 
594, 70 L.Ed. 430]. 


Ga.—Aultman v. Hodge, 95 S.E. 297, 
147 Ga. 626; McFarland v. Donald- 
son, 41 S.E. 1000, 115 Ga. 567. 


STATUTES 


to the adoption 


and cited as a 


A. stat- 


Idaho.—Anderson v. Great Northern 
R.-Co., 138 BP. 127; 129, 25: Idaho 4338, 
Ann.Cas.1916C 191 [cit Cyc]. 


Tll.— Fuller v. Peo., 92 Ill. 182. 


Kan.—State v. Lebow, 280 P. 773, 
128 Kan. 715; Wichita v. Wichita Gas 
Co., 2%. .P. 270, £26 Kan: 76.4, 


La.—Bruning v. New Orleans, 115 
So. 733; 165 Las 51. 


S.C.—Park v. Laurens Cotton Mills, 
56 S.E. 234, 75 S.C. 560. 


S.D.—J. P. Schaller Co. v. Canistota 
Grain Co., 141 N.W. 993, 32 S.D. 15. 


Tex.—Ex p. Ferguson, 15 S.W.(2d) 
650, 112..Tex.Cr: “152. 


Codification as curing defects in 
enactment of statute in general see 
supra § 489. 


43. Bocchi v. State, 212 P. 463, 25 
Ariz. 37; Sawyer v. Botti, 124 N. 
WETS ay 147 Iowa 453, 27 L.R.A.N.S. 
1007; State v. Thomas, 256 S.W. 1028, 
301 Mo. 6038; State v. Murray, 52 S.E. 
189, 72 S.C. 508. But see State v. 
Sloan, 258 Mo. 305, 167 S.W. 500; Good 
v. Com., (Va.) 154 S.E. 477 (both treat- 
ing a chapter heading in a code as if 
it were the title of the statutory pro- 
visions embodied in the chapter). 


44. State v. Graham, 74 P. 1058, 34 
Wash. 81. 


45. See cases supra notes 43, 44. 


46. Ala.—Allman v. Mobile, 50 So. 
238, 162 Ala. 226; Ballentyne v.Wick- 
ersham, 75 Ala. 533; Weaver v. Lap- 
sley, 43 Ala. 224; Tuskaloosa Bridge 
Co. v. Olmstead, 41 Ala. 9. 


Cal.—Westinghouse Electric, etc., 
Co. v. Chambers, 145 P. 1025, 169 Cal. 
1iGye oe 


Fla.—Schiller v. State, 38 So. 706, 
49 Fla. '25. 


Idaho,—Pioneer irr. Dist. v. Brad- 
ley, 68 P. 295, 8 Idaho 310, 101 Am.S.R. 
201. 


Ill.— Northern Illinois Public Serv. 
Co. v. Recktenwald, 125 N.E. 271, 290 
Ill, 314, 8 A.L.R. 466; Burritt v. State 
Contracts Comrs., 11 N.E. 180, 120 Ill. 
BY ae 


Kan.—Reilly v. Knapp, 185 P. 47; 
Clark v. Wallace County, 39) P. 225, 
54 Kan. 634. 


Ky.—Com. v. Robinson, 233 S.W. 
791, 192 Ky. 374; Tompkinsville Grad- 
ed Common School Vv. pare eu, 224 S. 
W. 876, 189 Ky, 251. 


La.—Sullivan v. Minden Lumber 
Co., 65 So. 479, 185 La. 331; Shreve- 
port v. Tidwell, 36 So. 312, 112 La. 
172; State v. Atkins, 28 So. 919, 104 
La. 37; State v. Ferguson, 28 So. 917. 
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of such a constitutional provision 


made subject thereto by inclusion in a compilation 
or revision of the statutes after its adoption;*1 
and, on the other hand, a statute which fails to 
comply with such requirements becomes valid upon 
its incorporation in a proper code or revision, duly 
adopted as such.*? 


Chapter or section heading in a compilation or 
codification of statutes is neither the title of an 
act, within the constitutional restriction,+® nor any 
part of the title of the act in which it is inserted,** 
and so such restriction is not applicable thereto.*® 


[§ 377] 4. Operation and Effect. 
tutional provisions prohibit a statute from embrac- 
ing more than one subject or object, which must be 
expressed in its title, statutes failing to comply 
with such requirement are void,*® at least to the 


Where consti- 


Md.—Culp v. Chestertown, 141 A. 
410, 154 Md. 620; Weber v. Probey, 94 
A. 162, 125 Md. 544. See Kelly v. 
State, 114 A. 888, 139 Md. 204 
(dictum). 


Mich.—Peo. v. Wohlford, 197 N.W. 
558, 226 Mich. 166. 


Mo.—State v. Burgdoerfer, 17 S.W. 
646, 107 Mo. 1, 14 L.R.A. 846; State 
v. Miller, 45 Mo. 495. 


Neb.—Norfolk Beet Sugar Co. v. 
State, 102 N.W. 83, 73 Neb. 69; Oxnard 
Beet Sugar Co. v. State, 102 N.W. 80, 
13. Neb. *57,. 105° NOW? 716; > Staterty. 
Tibbetts, 71 N.W. 990, 52 Neb. 228, 66 
Am.S.R. 492; State v. Palmer, 4 N. 
W. 965, 10 Neb. 203. 


Nev.—State v. Payne, 295 P. 770. 


N.Y.—Peo. v. Allen, 42 N.Y. 404; 
Vroman vy. Fish, 166 N.Y.S. 539, 100 
Misc. 613. 


N.D.—Turnquist v. Cass County 
Drain. Comrs., 92 N.W. 852, 11 N.D. 
514; Erickson v. Cass County, 92 N- 
W. 841, 11 N.D. 494. 


Or.—State v. Hawks, 222 P. 1071; 
110 Or. 497; ok Be bs Vv. Portland, 188 
12 WAU RED Or. 459. 


Pa.—Philadelphia v. Unknown, 24 
Pa. Dist.: 75339 \Com. vVielbocher,.2¢ Pa. 
Dist. 532; Miller v. Metropolitan L. 
Ins. Co., 24 Pa.Dist. 414; Com. v. Falk, 
23 Pa.Dist. 702; Com. v. Kebort, 13 
Pa.Dist. 677; Shear v. Potter County, 
9 Pa.Dist. 289; Hamburger Co. v. 
Friedman, 6 Pa.Dist. 693, 20 Pa.Co. 
1; Taylor v. Bowling, 5 Pa.Dist. 605; 
Com. v. Nihil, 4 Pa.Dist. 582;—In re 
Lewisburg Bridge, 20 Pa.Co. 553; In 
re Portuondo’s HEst., 20 Pa.Co. .209; 
Krug v. Behringer, 20 Pa.Co. 81; Bak- 
er v. McKee, 20 Pa.Co. 10. 


Philippine.—Agecaoili v. 
48 Philippine 676. 


S.C.—Robinson v. Columbia, 116 S.C. 
193, 107 S.E. 476; As Vv. Crosby, 28 
SE. 529, 51 S.C. 247. 


pee ee v. South Dakota. 
Rural Credits Bd., 190 N.W. 884, 46 
Dene: 

Tenn.—Wilson vy. State, 
168, 143 Tenn. 55. 


Tex.—Providence Washington Ins. 
Co. v. Levy, (Civ.App.) 189 S.W. 1035: 
{rev on other grounds (Commn.App.) 
222 S.W. 216]. See Fahey v. State, 11 
S.W. 108, 27 Tex.App. 146, 11 Am.S.R.. 
182 (dictum). 


Wash.—State v. Mitchell, 104 P. 791, 
55 Wash. 513. 


W.Va.—Simms v. Sawyers, 101 S.E. 
467, 85 W.Va. 245. 


“Tf the title of an act clearly fails 
to contain the subject, or the act 


Suguitan,, 


224 S.W. 
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extent to which their subject matter is not expressed 
in the title,*7 except where such provisions are re- 


garded as directory only.*® 


[§ 378] B. Subject or Object*°—1. Definitions 
Within the meaning of a consti- 
tutional provision prohibiting a statute from em- 
bracing more than one subject or one object,°° the 
“subject” of an act is the matter to which it re- 
lates,°! while the “object,” properly speaking, is 


and Distincticns. 


clearly contains two incongruous 
subjects, whether expressed in the 
title or not, the act is void per se, 
without regard to whether legislators 
or people were misled or not.” State 
v. Burgdoerfer, 17 S.W. 646, 651, 107 
Mo. 1, 14 L.R.A. 846. 


[a] Omission of title renders a 
statute void under such a provision 
of the constitution. Burritt v. State 
Contracts Comrs., 11 N.E. 180, 120 Ill. 
322. 


47. Partial invalidity of statute as 
to matters not expressed in title see 
infra § 393. 


48. Pierpont v. Crouch, 10 Cal. 315; 
Washington v. Page, 4 Cal. 388; Oshe 
v. State, 37 OhioSt. 494, 


Mandatory or directory character 
of provisions see supra § 373. 


49. Particular subjects of legisla- 
tion see infra §§ 401—420. 


50. Constitutional provisions re- 
lating to subject or object of statutes 
in general see supra §§ 371-377. 


51. Nev.—Ex p. Mantell, 216 P. 
509, 47 Nev. 95. 


N.Y.—Matter of Mayer, 50 N.Y. 504; 
Peo. v. Lawrence, 36 Barb. 177 [aff 
AVN OY. £37). 


N.D.—Great Northern R. Co. v. Dun- 
ean, 176 N.W. 992, 996, 42 N.D. 346 
{eit Cyc]. 


Or.—Lovejoy v. Portland, 188 P. 207, 
95 Or. 459. 


Pa.—Dorsey’s Appeal, 72 Pa. 192. 


W.Va.—McNeeley v. South Penn Oil 
Ee eee S.E. 508, 52 W.Va. 616, 62 L.R. 


Compare Stone v. Brown, 54 Tex. 
330 (holding that, where a constitu- 
tional provision prohibiting a bill 
from containing more than one object 
was superseded in a later constitu- 
tion by a provision that no bill should 
contain more than one subject, it 
would be presumed that the consti- 
tutional convention had some reason 
for substituting the term, and that the 
word “subject” may have been thus 
substituted as less restrictive than 
“object’’); Travelers’ Protective As- 
soc. v. Ziegler, (Tex.Civ.App.) 250 S. 
W. 1115, 1118 (where the court said 
that the substitution of the word 
“subject” for ‘object’ made the pro- 
vision “less drastic’); Fahey v. State, 
11 S.W. 108, 27 Tex.App. 146, 11 Am. 
S.R. 182 (to same effect, and also ap- 
parently recognizing the distinction 
stated in the text). 


[a] Other definitions.—(1) “AS 
used in this section of the Constitu- 
tion [relating ¢o subjects and titles of 
acts], ‘subject’ is the thing legislated 
about, or the’ matter or matters upon 
which the legislation operates, to ac- 
complish a definite object, or objects 
reasonably related one to the other.” 
Poulnot v. Cantwell, 123 S.E. 651, 653, 
129 S.C. 171. (2) ‘As respects the 
requirement as to expressing the sub- 
ject in the title, the ‘subject’ of a stat- 
ute is the matter of public or private 
concern in respect to which its provi- 


STATUTES 


equivalent. °3 


General. 


sions are enacted, or the matter or 
thing forming the groundwork of the 
act, or the matter to which it relates 
and with which it deals.’ State y. 
Mirabal, 273. P. 928, 33 N.M. 553, 62 
A.L.R. 296. (3) “The word ‘subject’ 
in the constitution . . . indicates 
the thing about which the legislation 
is had.’”’ Marion County v. Scanlan, 98 
N.E. 801, 802, 178 Ind. 142. (4) “The 
subject of a section of the code is the 
idea or thing about which the legisla- 
ture has expressed its will.” Kend- 
rick v. State, 120 So. 142, 143, 218 Ala. 
277. (5) “The word ‘subject’, as used 
in the Constitution, signifies the mat- 
ter or thing forming the groundwork.” 
Michaels v. Hill, 159 N.E. 278, 280, 
328 Ill. 11; Peo. v. Clark, 129 N.E. 583, 
588, 296 Ill. 46; Peo. v. Sargent, 98 N. 
EK. 959, 961, 254 Ill. 514. See to same 
effect Mammina v. Alexander Auto 
Serv. Co., 164 N.E. 178, 333 Ill. 158, 61 
A.L.R. 649; Department of Public 
Works, etc., v. Spanogle, 158 N.E. 526, 
327 Ill. 122; Keeran vy. Peoria, etc., 
Tract. Co., 115 N.E. 636, 277 Ill. 413; 
Perkins v. Cook County, 111 N.H. 580, 
271 Ill. 449, Ann.Cas.1917A 27; State 
Vv.’ Mirabal, 273° P.-928,- 33. N.M. '553, 
62 A.L.R. 296. (6) “The word ‘sub- 
ject’ as used in the Constitution sig- 
nifies the basis or principal object of 
the act.” Italia America Shipping 
Corp. v. Nelson, 154 N.E. 198, 200, 323 
Tll. 427; Peo. v. Newcom, 149 N.E. 269, 
271, 318 Ill. 188; Swierczek v. Baran, 
155 N.E. 294, 324 Ill. 530. 


“Subject” generally see Subject [37 
Cyc 341]. 


52. State v. Ferguson, 28 So. 917, 
104 La. 249, 81 Am.S.R. 128; Ex p. 
Mantell, 216 P. 509, 47 Nev. 95; Peo. 
v. Lawrence, 36 Barb. 177 [aff 41 N.Y. 
137]; McNeeley v. South Penn Oil Co., 
44 S.B. 508, 52 W.Va. 616, 62 L.R.A. 
562; Shields v. Bennett, 8 W.Va. 74. 
Compare State v. Haskins, 115 S.E. 
720, 92 W.Va. 632 (where the court 
said that the “object” of an act, within 
the meaning of the constitutional pro- 
vision, means the matter or thing 
forming the groundwork of the act, 
which may contain many parts ger- 
mane to the title, and which, when 
traced back, will lead the mind to the 
object as expressed in the title as the 
generic head). 


“Object” generally see Object § 2. 


53. New Orleans Basin Canal, etc., 
Bd. of Control v. Carre Co., 7 La.A. 
(Orleans) 306; Sawter v. Shoenthal, 
83 A. 1004, 83 N.J.Law 499 [rev 80 A. 
101, 81 N.J.Law 197]; State v. Collier, 
23 S.W.(2d) 897, 160 Tenn. 403; Com. 
v. Chesapeake, etc., R. Co., 87 S.E. 622, 
118 Va. 261; Ingles v. Straus, 21 S.B. 
492, 91 Va. 215. See New Orleans v. 
Cotonio, 1 La.A. (Orleans) 156 (where 
a constitutional prohibition of more 
than one object was treated as pro- 
hibiting the inclusion of more than 
one subject); Roark v. Prideaux, (Tex, 
Civ.App.) 284 S.W. 624 [aff (Commn. 
App.) 291 S.W. 868] (where it was 
said that the term “subject” and the 
term “object”, as used in such con- 
stitutional provisions, are at least 
substantially synonymous, and that it 
is inferable that the former term 


its general purpose.5? 
used in such provisions, are usually held to be 


eth ve Mirek da 7 ts 8 * 


The two terms, however, as 


[§ 379] 2. Single or Multiple Subjects**—a. In 
All matters which are germane to and 
connected with the general subject of a statute may 
be included in its provisions without rendering it 
violative of a constitutional provision prohibiting 
a statute from embracing more than one subject,°® 


is less restrictive than the latter); 
Harland v. Terr., 13 P. 453, 3 Wash.T. 
131 (where the court said that for 
all practical purposes the words are 
synonymous, and that if any distinc- 
tion is to be made, the word “object”, 
in the connection in which it is used, 
is of broader significance than the 
word ‘‘subject’). Compare New Or- 
leans R., etc., Co. v. Lavergne, 70 So. 
921, 138 La. 949 (holding that a title 
expressing the subject of the actisa 
substantial compliance with a consti- 
tutional requirement that the object 
be expressed); State v. Mirabal, 273 
P. 928, 33 N.M: 5538, 556, 62 A.L.R. 296 
(where the court said, “While it is 
sometimes said that the word ‘sub- 
ject’ and the word ‘object’, as used in 
similar constitutional provisions, are 
synonymous, we have leaned to the 
position that the word ‘subject’ is 
broader than the word ‘object’”); 
Adams v. San Angelo Water Works 
Co., 25 S.W. 605, 606, 86 Tex. 485 
(where the court said, with respect to 
the substitution of the word ‘“‘subject” 
in a constitutional provision for the 
word “object” in the corresponding 
provision of an earlier constitution, 
that “‘the purpose of the change from 
the use of the word ‘object’ to that of 
‘subject’ is not manifest; nor is it 
quite clear that the amendment 
changes the meaning of the original 
provision in any important particu- 
lar’); Dellinger v. State, (Tex.Cr.) 
28 S.W.(2d) 537 (where it was said 
that the word “subject’’? in the con- 
stitution is used in the same sense 
as the word “object” in former con- 
stitutions). 


“In a constitutional sense the sub- 
ject and the object of a bill are equiv- 
alent terms.” State v. Collier, 23 S. 
W.(2d) 897, 901, 160 Tenn. 403. 


54, "Title expressing plural sub- 
ieee where act is single see infra § 
89. 

55. U.S.—Marting v. Porto Rico, 46 
F.(2d) 427. : 


Ariz.—In re Miller, 244 P. 876, 29 
Ariz, 582. 


Cal.—Galeppi v. 
290 P. 116. 


Del.—Fouracre v. White, 102 A. 186, 
30¢ Del. 25; Clendaniel v. Conrad, 83 
A. 1036, 26 Del. 549, Ann.Cas.1915B 
968 [error dism 35 S.Ct. 208, 235 U.S. 
712, 59 L.Ed, 437]; State v. Fountain, 
69 A. 926, 22 Del. 520. 


Fla.—McSween vy. State Live Stock 
Sanitary Bd., 122 So. 239, 97 Fla. 750, 
65 A.L.R. 508; Fine v. Moran, 77 So. 
533, 74 Fla, 417. See State v. Rose, 
122 So. 225, 99 Fla. 710 (apparently 
applying the rule), 


Hawaii.—Ahmi v. 
waii 200. 


Idaho.—Smallwood v. Jeter, 244 P. 
149, 42 Idaho 169; Boise City v. Bax- 
ter, 238 P. 1029, 41 Idaho 368. 


Ill.—Michaels v. Hill, 159 N.E. 278, 
328 Ill. 11; Department of Public 
Works, etc., v. Spanogle, 158 N.BE. 
526, 327 Ill. 122; Italia America Ship- 
ping Corp. v. Nelson, 154 N.E, 198, 


Swanson, (App.) 


Buckle, 17 Ha- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and a statute, no matter how comprehensive it may | pose is held in view and nothing is embraced in 


be or how numerous its provisions, complies with 
the constitutional requirement if a single main pur- 


323 Ill, 427; Peo. v. Newcom, 149 N.E.] P. 957, 61 Utah 103; 


269, 318 Ill. 188; Stewart v. Brady, 
133 N.E. 310, 300 Ill. 425; Peo. v. Sisk, 
130 N.E. 696, 297 Ill. 314; Peo. v. 
Clark, 129 N.E. 583, 296 Ill. 46; Keer- 
an v. Peoria, etc., Tract. Co.,'115 N:E: 
636, 277 Ill. 418; Perkins v. Cook 
County, “111 N-.E. 580, 271 Ill. 449, 
Ann.Cas.1917A 27; Peo. v. Solomon, 
106 N.E. 458, 265.Tll. 28; Peo. v. Sar- 
gent, 98 N.E..959, 254 Ill. 514; Peo. v. 
Nellis, 94 N.E. 165, 249 Ill. 12; Ritchie 
v. Peo., 40 N.H. 454, 155 Ill. 98, 29 
L.R.A. 79, 46 Am.S.R. 315. 


Iowa.—Johns Tp. Rural Independ- 
ent School Dist. No. 3 v. McCracken, 
233 N.W. 147. See Rains v. First Nat. 
Bank, 206 N.W. 821, 201 Iowa 140 (ap- 
plying the rule). 


Kan,.—State v. Beggs, 271 P. 400, 
126 Kan. 811; Kaw Valley Drain. Dist. 
v. Missouri Pac. R. Co., 161 P. 937, 99 
Kan, 188; Ex p. Schley, 80 P. 681, 71 
Kan. 266. 


Ky.—Owensboro v. Hazel, 17 S.W. 
(2d) ~ 1031, °.229 Ky. 752;  lakes>'v. 
Goodloe, 242 S.W. 632, 195 Ky. 240; 
Lange v...Com., .226>S/.W. 379;.190 Ky. 
29; South vy. Fish, 205 S.W. 329. 


La.—State v. Dowling, 120 So. 593, 
167 La. 907; State v. Guidry, 76 So. 
843, 142 La. 422; State v. People’s 
Slaughterhouse, ete., Co., 15 So. 408, 
46 La.Ann. 1031; Ayers Asphalt, ete., 
Co. v. Hill, 3 La.A. (Orleans) 368. 


Minn.—State _ v. Brooks-Seanlon 
pum ber Co., 150 N.W. 912, 128 Minn. 
300. 


Mo.—Brown v. State, 19 S.W.(2d) 
12, 323 Mo. 138; State v. Buckner, 272 
S.W. 940, 308 Mo. 390; State v. Buck- 
ner, 254 S.W. 179, 300 Mo. 359; State 
v. Hackmann, 237 S.W. 742, 292 Mo. 
27; State v. Broadnax, 128 S.W. 177, 
228 Mo. 25 [aff 31 S.Ct. 238, 219 U.S, 
285, 55 L.Ed. 219]. 


Mont.—State v. Ross, 99 P. 1058, 
38 Mont. 326; State v. Ross, 99 P. 
1056, 38 Mont. 319. 


Nev.—Worthington v. Washoe 
County Second Ju@dicial Dist. Ct., 142 
P. 230, 37 Nev. 212, L.R.A.1916A 696, 
Ann.Cas.1916E 1097. See State v. 
Payne, 295 P. 770 (dictum). 


N.J.—State v. Bader, 131 A. 902, 102 
N.J.Law 227 [mod 128 A. 178, 101 N.J. 
Law 289]. 


N.M.—State v. Miller, 263 P. 510, 
33 N.M. 200. 


N.Y.—Peo. v. Hennessy, 99 N.E. 87, 
206 N.Y. 33; Long Sault Dev. Co. v. 
Kennedy, 143 N.Y.S. 454, 158 App.Div. 
398 [aff 105 N.H. 849, 212 N.Y. 1, Ann. 
Cas.1915D 56]. 


Or.—Lovejoy v. 
207, 95 Or. 459. 


Pa.—Booth v. Miller, 85 A. 457, 237 
Pa. 297; Com. v. Deibert, 2 Pa.Dist. 
446; Shirley Tp. Fire Warden v. 
Huntingdon County, 30 Pa.Co. 532. 


Tenn.—Liquor Transportation Cas- 
es, 205 S.W. 423, 140 Tenn. 582; Ack~ 
len v. Thompson, 126 S.W. 730, 122 
Tenn. 43, 135 Am.S.R. 851. 


Tex.—Missouri-Kansas-Texas R. 
Co. v. Rockwall County Levee Impr. 
Dist. No. 3, 297 S.W. 206, 117 Tex. 34 
[rev (Civ.App.) 266 S.W. 163]; Alt- 
gelt v. Gutzeit, (Civ.App.) 187 S.W. 
920 [rev on other grounds 201 S.W. 
400, 109 Tex. 123]; Davis v. State, 
225 S.W. 532, 88 Tex.Cr. 183. 


Utah.—Utah State Fair Assoc. v. 
Green, 249 P. 1016, 68 Utah 251; Eden 
Irr. Co. v. Weber County Dist. Ct., 211 


Portland, 188 P. 


State v. Cornish, 
201 P. 687, 59 Utah 58. 


Va.—Bowman:v. Virginia State En- 
tomologist, 105 S.E. 141, 128 Va. 351, 
12 A.L.R. 1121. 


See Crowell v. Akin, 108 S.E. 791, 
152 Ga. 126, 19 A.L.R. 51 (apparently 
applying the rule): State v. Stanley, 
127 S.E. 574, 181 S.C. 511° (applying 
the rule). 


And see cases infra note 56. 


56. U.S.—Peet Stock Remedy Co. 
v. McMullen, 32 F.(2d) 669; Arocho 
v. Porto Rico, 16 F.(2d) 90 [cert den 
area 471, 203 UsS)°(60;070 i. ba. 


Ala.—Jefferson County Bd. of Rev- 
enue v. Hewitt, 90 So. 781, 206 Ala. 
405; Ridge v. State, 89 So. 742, 206 
Ala. 349; Hubbard v. State, 55 So. 
614, 172 Ala. 374; Allman v. Mobile, 
50 So. 238, 162 Ala. 226. 


ie eee v. Parnell, 36 S.W.(2d) 


Cal.—Ex p. Schuler, 139 P. 685, 167 
Cal. 282, Ann.Cas.1915C 706. 


Colo.—Trozzo v. Peo., 117 P. 150, 
51 Colo..323;.. Golden :Canial .Co...v. 
Bright, 6 P. 142, 8 Colo. 144. 


Fla,—State v. Hand, 119 So. 376, 
96° Wlal 799+ 


Idaho.—Chambers v. McCollum, 272 
P. 707, 47 Idaho 74; Boise City v. 
Baxter, 238 P. 1029, 41 Idaho 368. 


Ill—Campe vy. Cermak, 161 N.E. 
761, 330 Ill. 463; Swierczek vy. Baran, 


‘155 N.E. 294, 324 Ill. 530; Italia Amer- 


ica Shipping Corp. v. Nelson, 154 N.E. 
198, 323 Ill. 427; Peo. v. Stacker, 153 
N.E. 354, 322 Ill. 232; Central Illinois 
Public Serv. Co. v. Vollentine, 149 
N.E. 580, 319 Ill. 66; Peo. v. Newcom, 
149 N.E.. 269, 318" Tl. .188; Peo. v. 
Clark, 129 N.E. 583, 296 Ill. 46; 3 
v. Bowman, 93 N.B. 244, 247 Ill. 276; 
Peo. v. Commercial L. Ins...Co., 93 
N.E. 90, 247 Ill. 92; Peo. v. McBride, 
84 N.E. 865, 234 Ill. 146, 123 Am.S.R. 
82, 14 Ann.Cas. 994. 


Ind.—White v. State, 144 N.E. 531, 
195 Ind. 63; Baldwin v. State, 141 N. 
E. 343, 194 Ind. 303. 


Iowa.—Cook v. Marshall County, 
93 N.W. 372, 119 Iowa 384, 104 Am.S.R. 
283. See Dayton v. Pacific Mut. L. 
Ins. Co., 210 N.W. 945, 202 Iowa 753 
(applying the rule). 


Kan.—In re Division of Howard 
County, 15 Kan. 194. 


Ky.—Stone v. Lexington, 232 S.W. 
50, 192 Ky. 60; Carman v. Hickman 
County, 215 S.W. 408, 185 Ky. 630; 
Smith v. Com., 194 S.W. 367, 175 Ky. 
286; Miller v. Baughman, 11 Ky.Op. 
266, 3 Ky.L. 328: 


La.—Louisiana Charity Hospital v. 
Axford, 131 So. 770, 14 La.App. 535; 
New Orleans v. Cotonio, 1 La.App. 
(Orleans) 156. See State v. Foto, 63 
So. 859, 134 La. 154 (applying the 
rule). 


Md.—State v. Loden, 83 A. 564, 117 
Md. 373, 40 L.R.A.N.S. 1938, Ann.Cas. 
1913E 1300; Worcester County v. 
Worcester County School Bd., 77 A. 
605, 113 Md. 305; Baltimore v. Reitz, 
50 Md. 574. 

Mich.—Jarnowski v. Dilworth, 157 
N.W. 891, 191 Mich. 287. 

Minn.—Lyman v. Chase, 226 N.W. 
633, 842, 178 Minn, 244; State v. Wo- 
men’s, etc., Hospital Assoc., 184 N.W. 
1022, 150 Minn, 247. 


Mo.—State v. Buckner, 272 S.W. 


the act except what is naturally connected with 
and incidental to that purpose.5¢ 


Thus, if desired, 


940, 308 Mo. 890; State v. Hedrick, 
241 S.W. 402, 294 Mo. 21; State v. 
Smith, 185 S.W. 465, 2833 Mo. 242, 33 
L.R.A.N.S. 179; State v. Gordon, 122 
S.W. 1008, 223 Mo. 1; State v. Doer- 
ring, 92 S.W. 489. t 


Mont.—State v. Erickson, 244 P. 
287, 75 Mont. 429; Hale v. Belgrade 
Co., 240 P. 371, 74 Mont. 308; Evers. 
v. Hudson, 92 P. 462, 36 Mont. 135. 


Neb.—Van Horn v. State, 64 N.W. 
365, 46 Neb. 62. 


N.J.—State v. Bader, 128 A: 178, 101 
N.J.Law 289 [aff 131 A. 902, 102 N.J- 
Law 227]. 


N.M.—State v. Mirabal, 273 P. 928, 
33 N.M. 553, 62 A.L.R. 296; State v. 
Ingalls, 135 P. 1177, 18 N.M. 211. 


N.Y¥.—Vroman y. Fish, 170 N.Y.S- 
421, 181 App.Div. 502 [aff 119 NE. 
1084, 223 N.Y. 540]; Waterford Elec- 
tric Light, etc., Co. v. State, 191 N.Y.S. 
657, 117 Mise. 480; Olean Flood 
Abatement Commn., 158 N.Y.S. 289, 
94 Misc. 388. 


OklI.—C. C. Julian Oil, ete., Co. v. 
Capshaw, 292 P. 841, 145. Okl, 237; 
Oklahoma Light, etc., Co. v. Oklahoma. 
Corp. Commn., 220 P. 54, 96 Okl. 19; 
Leedy v. Brown, 113 P. 177, 27 Okl. 
489; State v. Hooker, 98 P. 964, 22 
OKI, 712. 


Pa.—Com. v. Snyder, 123 A. 792, 27% 
Pa. 234; Booth v. Miller, 85 A. 457, 
237 Pa. 207; Com. vy. Pittsburg Char- 
ity Hospital, 47 A. 980,.198 Pa. 270; 
Com. v. Krebs, 43 Pa.Co. 425; Com. 
v. Alden Coal Co., 43 Pa.Co. 353 [rev 
on Other grounds 96 A, 246, 251 Pa. 
134, L.R.A.1916F 154], 


Porto Rico.—Peo. v. 
Porto Rico 809. 


S.D.—In re Sioux Falls Traction 
System, 228 N.W. 179. 


Tenn.—Athens Hosiery Mills v. 
Thomason, 231 S.W. 904, 144 Tenn. 
159; Davis v. Hailey, 227 S.W. 1021, 
143 Tenn. 247; Liquor Transportation 
Cases, 205 S.W, 4238, 140 Tenn. 582. 


Tex.—Bitter v. Bexar County, 
(Commn.App.) 11 S.W.(2d) 163 [rev 
(Civ.App.) 266 S.W. 224]; Travelers’ 
Protective Assoc. v. Ziegler, (Civ. 
App.) 250 S.W. 1115; Dodge v. Young- 
blood, (Civ.App.) 202 S.W. 116 [rev 
on other grounds (Commn.App.) 245 
S.W. 225]: Joy v. Terrell, (Civ.App.) 
188.S.W. 213; Ex p. White, 198 S.W. 
583, 82 Tex.Cr. 85; Ex p. Clark, (Cr.) 
120 S.W. 892; Ex p. Parker, 120 S.W. 
892, 56 Tex.Cr. 544; Ex p. Abrams, 
120 S.W. 883, 56 Tex.Cr. 465, 18 Ann. 
Cas. 45; Webber v. State, (Cr.) 109: 
S.W. 182; Joliff v. State, 109 S.W. 
176, 53 Tex.Cr. 61. 


Utah.—Utah State Fair Assoc. v. 
Green, 249 P. 1016, 68 Utah 251 (per 
Straup, J.); Eden’ Irrigation Co. v. 
Weber County Dist. Ct., 211 P. -957, 
61 Utah 103. See State v. Olson, 205 
P. 337, 59 Utah 549 (applying the 
rule). 


Va.—Richmond v. 
647, 


Wash.—State v. Oakley, 225 P. 425, 
129 Wash. 553; McQueen v. Kittitas 
County, 198 P. 394, 115 Wash. 672; 
oor? vy. Jones, 119 P. 384, 66 Wash. 


Wis.—State v. 
140, 200 Wis. 271. 


See Williams v. State, 104 S.E. 408, 
150 Ga. 480; Anderson vy. Farr, 191 P. 
346, 97 Or. 187 (both cases apparently 
applying the rule). 


Arrocho, 34 


Pace, 103 S.E. 


Levitan, 228 N.W. 
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the entire statutory law upon a subject may be in- 
corporated in one statute;°? and civil and criminal 
provisions may be incorporated in the same act.°® 
Matters, however, which are incongruous, discon- 
nected, and without any natural relation to each 
other may not be joined in one act.°® 
fact that two matters embraced in a statute might be 
considered as branches of the same subject does 
not make the statute valid where the legislature has 
treated them as separate and distinct.°° 
or not a statute contains more than one subject is to 


STATUTES 


of affairs.°? 


Moreover, the 


Whether 
act.°4 


be determined from the body of the act and not 


from its title;*t and the character of its provisions, 


And see cases supra note 55. 


“To constitute duplicity of subject, 
an act must embrace two or more 
dissimilar and. discordant subjects 
that by no fair intendment can be 
considered as having any legitimate 
connection with or relation to each 
other. All that is necessary [under 
the constitutional requirement] is 
that the act shall embrace some one 
general idea, and its parts be so 
connected with and relate to each 
other,’ either logically or in popular 
understanding, as to be parts of and 
germane to one general subject.” 
Boise City v. Baxter, 238 P. 1029, 1033, 
41 Idaho 368. 


- fa] “Subject” is not synonymous 
‘with “provision” (1) and where differ- 
ent provisions of a statute refer di- 
rectly to a single subject and have a 
connection with and are not foreign 
to that subject, and are not unrelat- 
ed to one another, there is no viola- 
tion of the constitutional require- 
ment. Liquor Transportation Cases, 
205 SW. (428, 140) Tenn. 582. ¢2) 
“Subject” of act in general see supra 
§ 378. 

57. Boise City v. Baxter, 238 P: 
1029, 41 Idaho 368; Pioneer Irr. Dist. 
-v. Bradley, 68 P. 295, 8 Idaho 310, 101 
Am.S.R. 201; State v. Davis, 229 P. 
‘757, 116 Kan. 663; Wilson v. Western 
‘Surety Co., 140 N.W. 2638, 31 S.D. 175; 
Bare v. Nelson, 261 P. 796, 146 Wash, 
aT : 


Codification and revision of statutes 
wee infra §§ 480-497. 


Ex p. Howe, 37 P. 536, 26 Or. 
2 oh ate v. Weber, 12 P. 74, 14 
‘Or. 55. 


59. Fla.—Colonial Inv. Co. v. No- 
lan, 131 So. 178; McSween v. State 
‘Live Stock Sanitary Bd., 122 So. 239, 
OT Hila. 750, 65 AR. 1508,". Compare 
Smith v. Chase, 109 So. 94, 91 Fla. 
1044 (where it was said that the title 
‘must not express two distinct sub- 
jects). 


Idaho.—State v. Banks, 215 P. 468, 
37 Idaho 27, 


Ind.—Jackson y. State, 
423, 194 Ind. 248, 


Kan.—Reilly v. Knapp, 185 P. 47, 
105 Kan. 565. 


Mo.—State vy. Price, 129 S.W. 650, 
229 Mo. 670; State v. Miller, 13. S.w. 
677, 100 Mo. 439. 


Mont.—State v. Hrickson, 244 P, 
287, 75 Mont. 429; Evers v. Hudson, 
92 P. 462, 36 Mont. 135. 


Tenn.—Acklen vy. Thompson, 126 
Ant 730, 122 Tenn. 32, 135 Am.S.R. 


142 N.E. 


W.Va.—Simms v. Sawyers, 101 S.E. 
467, 85 W.Va. 245. 


[a] Matters in effect constituting 
Separate statutes.—Matters may not 


\ 


validly be joined in a single act which 
are of such independent or diverse 
characters as in effect to constitute 
two or more separate statutes. Reil- 
ly v. Knapp, 185 P. 47, 105 Kan. 565. 


60. Com. v. Humphrey, 136 A. 213, 
288 Pa. 280. 


61. Del.—Monaghan v. 
A, 948, 21 Del. 218. 


Tll—Campe v. Cermak, 161 N.E. 
761, 330 I1l.-463. But see Ritchie v. 
Peo., 40 N.B. 454, 155 Ill. 98, 29 L.R.A. 
79, 46 Am.S.R. 315 (where it was said 
that in order to make an act void 
the two subjects must not only be 
contained in the body of the act but 
must be expressed in its title). 


Ind.—Jackson v. State, 142 N.E. 423, 
194 Ind. 248. 


Lewis, 59 


Mich.—Kent County v. Reed, 219 
N.W. 656, 243 Mich. 120. 
Mont.—State v. Ross, 99 P. 1058, 


38 Mont. 326; State v. Ross, 99 P. 
1056, 38 Mont. 319. 


Okl.—Ex p. Ambler, 148 P. 1061, 11 
Okl.Cr. 449. 


See Chaput v. Demars, 243 P. 311, 
120 Kan. 2738, 244 P. 1042, 120 Kan. 
612 (applying the rule). 


Effect of title broader than act see 
infra § 389. 


62. House v. Creveling, 250 S.W. 
357, 147 Tenn. 589, 
East Tennessee, etc., R. Co., 12 S.W. 
537, 88 Tenn. 138 (applying the rule). 


63. Pires v. Youree, 129 So. 552, 
554, 170 La. 986; State v. Mirabal, 
273 P. 928, 33 N.M. 558, 62 A.L.R. 296. 


“Whenever a new law is passed on 
any subject, its provisions necessa- 
rily affect some, perhaps many, laws 
on the same subject-matter. . .. 
To say that new legislation could not 
be had unless its provisions accord 
with and do not affect prior legisla- 
tion would be simply to say that no 
new legislation could be had at all.” 
Pires v. Youree, supra. 


64. U.S.—Louisiana vy. Pilsbury, 
105 U.S. 278, 26 L.Ed. 1090; South 
St. Paul v. Lamprecht Bros. Co., 88 
BY. (449) SO CUAL BS bt 


Ala.—Montgomery y. Birdsong, 28 
So, 522, 126 Ala. 632; Ex p. Upshaw, 
45 Ala, 234; Gunter v. Dale County, 
44 Ala. 639. 


Cal.—Los Angeles County v. Spen- 
oot, 59 P, 202, 126 Cal. 670, 77 Am.S.R. 


Colo.—Harding v. Peo., 15 P. 5 
10 Colo. 387. ; pec 


Del.—State v. Fountain, 69 A. 
22 Del. 520. nae 


Fla.—Schiller v. State, 38 So. 706, 
ee 25; Gibson v. State, 16 Fla. 


Ga.—Central of Georgia R. Co. v. 
State, 31°S.E. 531, 104 Ga. 831, 42 


ie i ; 7 ae | dats | 


[§§ 379-380 


as germane and congruous vel non, is to be deter- 
mined largely in the light of the court’s knowledge 
The fact that the provisions of an 
act incidentally affect other laws on the same ‘or 
other subjects does not make it multifarious.®* 


[§ 380] b. Branches or Subdivisions of Subject. 
A constitutional provision that a statute shall em- 
brace only one subject does not prevent the legis- 
lature from including or dealing with several branch- 
es or subdivisions of one general subject in a single 


L.R.A. 518; Seay v. Rome Bank, 66 


Ga. 609 


Idaho.—Pioneer Irr. Dist. v. Brad- 
ley, 68 Pa. 295, 8 Ida. 310, 101 Am.S.R. 
201. 


Ind.—Maule Coal Co. v. Parten- 
heimer, 55 N.E. 751, 57 N.E. 710, 155 
Ind. 100. 


Kan.—Bowman Vv. 
Bw labs 


La.—Pires v. Youree, 129 So. 552, 
170 La. 986; State v. Craig, 104 So. 
744, 158 La. 866; Lacoste v. Louisi- 
ana Dept. of Conservation, 92 So. 381, 
151 Ta, 909 [aff 44°S:Ct. 186, 263° U:S. 
545, 68 L.Ed. 437]; Shreveport v. Ne- 
jin, 73 So. 996, 140 La. 785; State v. 
Doremus, 68 So. 605, 137 .La. 266; 
Thomas v. Webster Parish School 
Bd., 67 So. 345, 136 La. 499. 


Md.—Stevens v. State, 43 A. 929, 89 
Md. 669; Baltimore v. Keeley Inst., 
31 A. 437, 81 Md. 106, 27 L.R.A. 646. 


Mich.—Peo. v. Brooks, 59 N.W. 444, 
101 Mich. 98; Bissell v. Heath, 57 
N.W. 585, 98 Mich. 472. 


Mi:in.—Crookston vy. Polk County, 
reat 586, 79 Minn. 283, 79 Am.S.R. 


Cockrill, 6 Kan. 


Mo.—Ewing v. Hoblitzelle, 85 Mo. 
64; State v. Brassfield, 81 Mo. 151, 
162, 51 Am.R. 234. 


N.Y.—Harris v. Peo., 59 N.Y. 599; 
Potter v. Collis, 46 N.Y.S. 471, 19 App. 
Div. 392 [aff 50 N.B. 413, 156 N.Y. 16]. 


Or.—State v. Portland General 
RS Co., 95 P. 722, 98 P: 160, 52 
i, - : 


Pa.—Booth v. Miller, 85 A. 457, 237 
Pa. 297; In re Sugar Notch Borough, 
43 A. 985, 192 Pa. 349; City Sewage 
Utilization Co. v. Davis, 8 Phila. 625. 


_ Philippine.—U, S. vy. Maco, 17 Phil- 
ippine 565. 


S.C.—Poulnot v. Cantwell, 123 S.E. 
651,,129 S.C. 171. 


Tenn.—State vy. Schlitz Brewing Co., 
ee el 1033, 104 Tenn. 715, 78 Am. 


Tex.—Houston, ete., R. Co. v. State, 
56 S.W. 228, 24 Tex.Civ.App. 117; Mis- 
Souri,) etc.) oR. Col sv. Hannie eacGiv. 
App.) 41 S.W. 196 [rev on other 
grounds 43 S.W. 508, 91 Tex. 347]. 


Va.—Morgan v. Com., 35 S.E. 448, 
98 Va. 812. 


Wyo.—Farm Inv. Co. vy. Carpenter, 
61 P. 258, 9 Wyo. 110, 50 L.R.A, 747, 
87 Am.S.R. 918. 


“What the constitution looks to is 
unity of purpose. It does not mean 
by one subject-matter only such sub- 
jects as are so simple that they can- 
not be subdivided into topics; but 
it matters not how many subdivisions 
there may thus exist in a statute, or 
how many different topics it may em- 
brace, yet if they all can be includea@ 
under one general, comprehensive 


For later cases, developments and changes in the law see Annotations, same title and section number. 


% 


a Nees ae al 


§§ 381-384] 


[§ 381] c. Means of Effectuating Object.c5 <A 
constitutional provision prohibiting a statute from 
embracing more than one subject is not violated by 
including or providing in an act the means by which 
its principal purpose and object may be effectuated 
or aecomplished.*® 


[§ 382] d. Penalty or Remedy for Noncompli- 
ance.®7 A statute is not rendered violative of a eon- 
stitutional restriction prohibiting an act from em- 
bracing more than one subject by the inclusion of 
provisions for a penalty®*® or remedy,*® or both,7° 
for noncompliance with, or violation of, its principal 
requirements. 


[§ 383] e. Repeal of Existing Laws. A general 
or special repealing clause, in a statute relating to 
a particular subject, for the repeal of inconsistent 
or conflicting legislation, is not a separate and dis- 
tinct subject, within the meaning of a constitu- 
tional provision prohibiting an act from embracing 


subject, which can be clearly indi- ]enhausen v. Knox County, 177 S.W. 
487, 1382 Tenn. 169. 


a Tex.—Young County School Bd. v. 
bodied in a single act of the legisla- | Rujjoék Common School Dist. No. 12, ea 
37 S.W.(2d) 829. 


W.Va.—Lemon v. Rumsey, 150 S.E. 


cated by a comprehensive title, such 
matter can be constitutionally em- 


ture.” Central of Georgia R. Co. v. 


State, 31 S.E. 531, 536, 104 Ga. 831, 45 | (Civ-App.) 


L.R.A. 518. 
65. Penalty or remedy for non- 725, 108 W.Va, 242 
compliance with act see infra § 382. 67. 
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more than one subject, and so its inclusion does not 
invalidate the statute. 71 A fortiori, a statute is 
not rendered violative of the constitutional require- 
ment by the fact that, by implication, it repeals 
a former statute in part or in whole.*? A statute 
pertaining to a particular subject, however, which 
undertakes also to repeal legislation upon another 
and different subject is unconstitutional.?? 


Repealing acts.7* An act repealing two or more 
prior statutes, both or all of which deal with the 
same subject, is unobjectionable;*> but an act which 
attempts to repeal existing statutes upon two or 
more different subjects is bad for multifarious- 
ness.*® 


[§ 384] f. Provision for Submission of Act to 
Popular Vote. A provision in a statute for the sub- 
mission of the act to popular vote,*7 or for proceed- 
ings preliminary to, or in connection with, such 
submission,’® does not make it multifarious m char- 


111 So. 162, 162 La. 781. 


Pa.—Com., v. Norton, 9 Pa.Dist. 134, 
23 Pa.Co. 386, 7 Del.Co. 521. 


Two or more remedies with 
respect to the same subject matter 
may be included in an act without 
rendering it objectionable as embrac- 
ing more than one subject. Carroll v. 


Means of effectuating or ac- | po.worth, 151 S.W. 916, 151 Ky. 337. 


complishing principal purpose see su- 


66. U.S.—Arocho vy. Porto Rico, 16 ra '§ 381 
F.(2a) 90 [cert den 47 S.Ct. 477, 273 |? 7 
U.S. 760, 71 L.Ed. 878]. 68. 


Cal. Ex p. Maginnis, 121 P. 723, 
162 Cal. 200. 


Tll.—Central Illinois Public Serv. 
Co. v. Vollentine, 149 
Ill. 66; Larned v. Tiernan, 110 I1l. 


Ky.—Lakes v. Goodloe, 242 S.W. 
632, 195 Ky. 240. 

La.—State v. Monteleone, 131 So. 
291, 171 La. 437; Pires v. Youree, 129 
So. 552, 170 La. 986; State v. Craig, 
104 So. 744, 158 La. 866; Gulf Refining 
Ca.cv: McFarland, 97 So. 433, 154 La. 


310, 300 Ill. 425; 
TUOR TM es 


L.Ed. 856]; State v. Lahiff, 80 So. 
590, 144 La. 362; State v. Guidry, 76 
So. 843,.142 La. 422; Shreveport v. 
Nejin, 73 So. 996, 140 La. 785; Lou- 
isiana State Bd. of Agriculture, ete., | 73 N.J.Law 
v. Tanzmann, 73 So. 854, 140 La. 756, | paw 683] 

L.R.A.1917C 894, Ann.Cas.1917E 217; i 
State v. Doremus, 68 So. 605, 137 La. 
266; Louisiana Charity Hospital v. 
Axford, 131 So. 770, 14 La.App. 535. 


Mich.—Kurtz v. Peo., 33 Mich. 279. 


Mo.—State v. Buckner, 254 S.W. 
179, 300 Mo. 359; State v. Smith, 135 
S.W. 465, 233 Mo. 242, 33 L.R.A.N.S. 
179; State v. Doerring, 92 S.W. 489. 


N.J.—State v. Bader, 131 A. 902, 
102 N.J.Law 227 [mod 128 A. 178, 101 
N.J.Law 289]. 


Lumber Corp., 
Oried: 


90 Tex.Cr, 136. 


791 152 Gaciaens VN LR $1; Pear, 

. Ga. plone Amare. ; ear- ; 

son v. Bass, 63 S.E. 798, 132 Ga. 117 Thomasson v. State, 15 Ind. 449; Com. 
[answering questions certified 64 S.E. 
/1000, 6 Ga.App. 254]; Morris v. State, 
N.E. 580, 319] 43 S.E, 368, 117 Ga. 1; 
Hamilton, 8 S.E. 869, 82 Ga. 30. 


173. Tll—Stewart v. Brady, 133 N.E. 
Larned v. Tiernan, 
Thompson v. Akin, 
Ill.App. 62 [rev on other grounds 55 
N.E. 137, 181 Ill. 448]. 


fe Taare? v. State, 15 Ind. 


251 [aff 44 S.Ct. 402, 264 U.S. 573, 68 fe oreo oe pits soda seeds: 1115, 
Mich.—Peo.  v. 
N.W. 385, 108 Mich. 


N.J.—State v. Twining, 62 A. 402, 
3 [aff 64 A. 1073, 73 N.J. 


McGlaughlin, 66 


Tenn.—State v. 
1056, 130 Tenn. 48. 


Tex.—Mosier v. State, 234 S.W. 225, 


See Peo. v. Miranda, 29 Porto Rico 
See to same effect |65 (apparently recognizing the rule). 74, 


70. Larned vy. Tiernan, 110 Ill. 173; 
State v. Roby, 41 N.E. 145, 142 Ind. 
168, 51 Am‘S.R. 174, 38° LARA. 273% 


v. Moore, 2 Pa.Super. 162; Thomas v. 
State, 188 S.W. 617, 1386 Tenn. 47; 
State v. Yardley, 32 S.W. 481, 95 Tenn. 
546, 34 L.R.A. 656; State v, Lasater, 
9 Baxt. (Tenn.) 584. 


[a] Civil remedy in criminal stat- 
gj | ute.—A statute creating or defining 

an offense may include a provision 
for a civil remedy to one injured by 
the commission of the offense without 
violating the constitutional prohibi- 
tion against embracing more than one 
subject in an act. Larned v. Tiernan, 
110 Ill. 173; Thomas v. State,* 188 
S.W. 617, 136 Tenn. 47. 


516. 71. Ex p. Maginnis, 121 P. 723, 162 
Cal, 200; Stewart v. Brady, 133 N.EH. 
310, 300 Ty 425; Louisiana Greyhound 
Club v. Clancy, 120 So. 295, 167 La. 
784; Louisiana Greyhound Club v. 


Alberson v. 


Or.—First State Bank v. Kendall | Clancy, 119 So. 532, 167 La. 511 [aff 50 
O13? MP 149" 


145, 107] 8.Ct. 37, 280 U.S. 525, 74 L.Ed. 593]; 
ausphens v. Jones, 123 N.W. 705, 24 


Pa.—Com. v. Norton, 9 Pa.Dist. 
134, 23 Pa.Co. 386, 7 Del.Co. 521. 72. 


Persica, 168 S.W. 


In re Bickel, 134 N.E. 76, 301 
Tll. 484, 

Repeals by iene estion, in general 
see infra §§ 508-551 

73. Kennedy v. Le Moyne, 58 N.E. 
903) LS so Tl 2555 


In general see infra §§ 502— 
507. 


State Bd. of Medical Examiners Vv. 
Johnson, 141 A. 591, 6 N.J.Misc. 455 
{aff 144 A. 921, 105 N.J.Law 498]. 


N.Y.—Peo. v. Briggs, 50 N.Y. 553; 
Matter of Mayer’s Petition, 50 N.Y. 
504; Gubner v. McClellan, 115 N.Y.S. 
755, 130 App.Div. 716. 


N.D.—State v. Turner, 164 N.W. 
924, 37 N.D. 635. 


Pa.—Booth v. Miller, 85 A. 457, 237 
Pa. 297; In re Reber’s Petition, 84 A. 
587, 235 Rae 622) Coma, Vv. Pittsburg 
Charity Hospital, 47 A: 980, 198 Pa. 
270; Com. v. Krebs, 43 Pa. Co. 425. 


Porto Rico.—Peo. v. Arrocho, 34 


Porto Rico 809. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86; Todt- 


[59 C. J.—41] 


“Where a statute contains a com- 
mand and prescribes a penalty for 
its violation, there is a direct con- 
nection between the two, and neither 
can be said to be incongruous to the 
other. This objection [that the act 
embraces more than one subject], 
therefore, is without merit.” First 
State Bank v. Kendall Lumber Corp., 
supra. 

69. Fla.—State v. Jacksonville 
Terminal Co., 27 So. 221, 41 Fla. 363. 


Ind.—Gustavel v. State, 54 N.E. 123, 
153 Ind. 613. 


Ky.—Carroll v. Bosworth, 151 S.W. 
916, 151 Ky. 337; Miller v. Baughman, 
3 Ky.L. 328, 11 Ky.Op. 266. 


La.—State v. Carson Carbon Co., 


75. State v. Hill, 158 N.W. 518, 177 
Iowa 270. 


76. State v. Scholl, 49 P. 668, 58 
Kan. 507. ‘ 


77. Green vy. Atlanta, 1385 S.H. 84, 
162 Ga. 641; Burnside v. Lincoln 
County Ct., 6 S.W. 276, 86 Ky. 423, 9 

; Peo. v. Squire, 14 N.E. 

S20 10 IN. Ye 593; Jo CAS aR 89a. 

Shiba v. Kirley, 81 N.W. Late te S.D. 
45. 


78. Mitchell v. Lowden, 123 N.E. 
566, 288 Ill. 327. 


fa] Provision for publication of 
act prior to its submission to popular 
vote, the object of which is to give 
notice to the people that they may 
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acter so as to be invalid under a constitutional pro- 
vision prohibiting a statute from embracing more 
than one subject. 


[§ 385] g. Specification of Time Act Takes Ef- 
fect. The inclusion in a statute of a provision fix- 
ing or deferring the time at which it shall take 
eftect does not make it objectionable as violating 
a constitutional provision that no act shall embrace 
more than one subject.7° 


[§ 386] h. Amendatory Acts. <A statute is not 
rendered void for multifariousness, under a con- 
stitutional provision prohibiting an act from em- 
bracing more than one subject or object, by the 
fact that it enacts new law and also expressly amends 
a prior statute on the same subject,*® or by the 
faet that it amends a prior statute in two or more 
particulars.81 The scope or provisions of a stat- 
ute may be enlarged by amendment, without violat- 


have an opportunity to express their 


STATUTES 


Ky.—Owensboro v. Hazel, 17 S.W. 


ay tig fe 27 ee 
h é tee ae 


ing the constitutional prohibition, provided the add- 
ed matter is germane to, and not outside the pur- 
view of, the original act.§? 


[§ 387] C. Titles*—1. Form, Requisites, and Suf- 
ficiency—a. In General. Under a constitutional 
provision requiring the subject of a statute to be 
expressed in its title,8* the title is of the nature 
of a label,*® its purpose being to give notice of the 
subject of the act.8° So a title must fairly set forth 
the subject of legislation’? with sufficient clearness 
to give notice of the legislative intent and purpose 
to those interested therein or affected by the terms 
of the act’’ without the aid of any suggestions or 
inferences which may be drawn from knowledge de- 
hors the language used;®® and, while technical ac- 
curacy is not essential,®® and the subject need not 
be stated in express terms where it is clearly infer- 
able from the details set forth,®! a title which is 


N.J.—Sawter v. Shoenthal, 83 A. 


[§§°384-387 


will by their votes, need not be made 
in a separate’enactment, but may val- 
idly be included in the _ statute. 
Hine ine v. Lowden, 123 N.E. 566, 288 
Till. 4 


79. State v. Montgomery, 59 So. 
294,177 Ala. 212. 


When statutes take effect in general 
see infra §§ 673-689. | 


sce. State v. People’s Slaughter- 
house, etc., Co., 15 So. 408, 46 La.Ann, 
wow. 


81. State v. Brown, 6 So. 638, 41 
La.Ann. 771; Miller v. Hurford, 12 N. 
W. 832, 13 Neb. 138. See to same ef- 
fect Fleming v. Royall, 143 S.E. 162, 
145 S.C. 438. 


82. Heller v. Peo., 31 P. 773, 2 Colo. 
App. 459. 

83. Titles of: 
Amending acts see infra § 436, 
Repealing acts see infra § 503. 


84. Constitutional provisions rel- 
ative to subjects and titles of acts in 
general see Supra §§ 371-377. 


85. State v. Lahiff, 80 So. 590, 144 
La. 362; Boniewsky v. Lodi Polish 
Home, 1386 A. 741,.103 N.J.Law 323 
[aff 1382 A. 202, 102 N.J.Law 241]; 
Gottuso v. Baker, 77 A. 1038, 80 N.J. 
Law 520; Massie v. Monmouth Coun- 
ty Ct. of Common Pleas, 151 A. 205, 
8 N.J.Misc. 600. 


86. Peo. v. Pearson, 145 N.E. 644, 
314 Ill. 392; Peo. v.-Horan, 127 N.E. 
673, 293 Ill. 314; Riggs v. Jennings, 
94 N.E. 32, 248 Ill. 584; State v. Dra- 
belle, 167 S.W. 1016, 258 Mo. 568; 
State v. Roach, 167 S.W. 1008, 258 Mo. 
541; State v. Sloan, 167 S.W. 500, 
258 Mo. 3805, 313; State v. Hoadley, 22 
P. 99, 20 Nev. 317; In re Reber, 84 A. 
587, 230 Pa. 622. 


“The purpose of a title is to serve 
as a clear and comprehensive indi- 
cator of the purport of the act.” 
State v. Sloan, supra. 


Purpose of constitutional require- 
ment in general see supra § 371. 


87. Colo.—Peo, v. Friederich, 185 
P. 657, 67 Colo. 69. 


Fla.—Jerome H. Sheip Co. vy. Amos, 
130 So. 699. 


Ill.—Peo. v. De Geovanni, 157 N.E. 
195, 326 Ill. 230; Rouse v. Thompson, 
81 N.E. 1109, 228 Ill. 522. 


Kan.—Clark v. Wallace County, 39 
P. 225, 54 Kan. 634. 


(2d) 1031, 229 Ky. 752; Wood v. Com., 
8 S.W.(2d) 428, 225 Ky. 294. 


Md.—Baltimore v. Williams, 92 A. 
1066, 124 Md. 502; Painter v. Matt- 
feldt, 87 A. 413, 119 Md. 466; Somer- 
set County v. Pocomoke Bridge Co., 
71 A. 462, 109 Md. 1, 16 Ann.Cas. 874. 


Mich.—Kuhn v. Thompson, 134 
N.W...722, 168 Mich. 511. 


Mo.—In re Cupples, 199 S.W. 556, 
272 Mo. 465. 


Neb.—State v. Burlington, etc., R. 
Co., 84 N.W. 254, 60 Neb. 741; State v. 
Tibbetts, 71 N.W. 990, 52 Neb. 228, 66 
Am.S.R. 492. 


N.J.—Jersey City v. Speer, 72 A. 
448, 78 N.J.Law 34 [aff 76 A. 1037, 79 
N.J.Law 598]; Rader v. Union Tp., 
39 N.J.Law 509. 


Or.—State v. Slusher, 248 P. 358, 
119 Or. 141. 


Pa.—Fedorowicz v. Brobst, 62 Pa. 
Super. 458; Seltzer’s Pet., 2 Pa.Dist. 
&Co. 242; In re Lewisburg Bridge, 
1 Pa. Dist.; 285,20 -Pa.Co. 553;- South 
bes v. Hemingway, 16 Pa.Co. 


S.C.—Robinson - v. 
SE. 476,. 116 3Sic, 1 


Tenn.—Harris v. Rush, 8 S.W.(2d) 
366, 157 Tenn. 295. 


Va.—Narrows v. Giles County, 105 
S.E. 82, 128 Va. 572. 


See Johnson v. Grady County, 150 
P. 497, 50 Okl. 188 (holding that a 
constitutional provision requiring the 
subject of an act to be “clearly” ex- 
pressed in its title necessitates more 
careful scrutiny of statutes than if 
the word “clearly” were omitted, and 
a title must express the subject of 
the act without obscurity, confusion, 
or any uncertainty); and cases infra 
notes 88, 89. 


“It is not enough that it [the title] 
embraces the legislative purpose. It 
must express it.’ Rader v. Union 
Tp. 89 N.J.Law 509 [quot Jersey City 
v. Speer, 72 A, 448, 451, 78 N.J.Liaaw 34 
(aff 76 A, 1037, 79 N.J.Law 598)]. 


88. Fla.—Smith v. Chase, 109 So. 
94, 91 Fla. 1044. 


La.—Sullivan v. Minden Lumber 
Co., 65 So. 479, 1385 La. 331, 


Mich.—Vernor v. Secretary of State, 
146 N.W. 338, 179 Mich. 157, Ann.Cas, 
1915D 128. 


Minn.—State v. Evans, 191 N.W. 
425, 154 Minn. 95, 27 A.L.R. 1165, 


Columbia, 107 
93. 


1004, 88 N.J.Law 499 [rev 80 A. 101, 
81 N.J.Law 197]. 


N.M.—State v. Ingalls, 135 P. 1177, 
18 N.M. 211. 


N.Y.—Dean v. Bell, 128 N.E. 897, 
230.N.Y ote 


Pa.—Guppy v. Moltrup, 126 A. 766, 
281 Pa. 343; Com. v. Dale Borough, 
115 A. 873, 272 Pa. 189; Fedorowicz 
v. Brobst, 98 A. 973, 254 Pa. 338 [aff 
62 Pa.Super. 458]; Com. v. Thomas, 
93 A. 1019, 248 Pa. 256; Com. v. Ke- 
bort, 61 A. 895, 212 Pa. 289; Mt. Joy 
Borough v. Lancaster, ete., Turnp. 
Co., 38 A. 411, 182 Pa. 581; Sewickley 
Borough v. Sholes, 12 A. 302, 118 Pa. 
165; In re Phoenixville Road, 109 Pa. 
44; Lycoming Fair Assoc. v. Lycom- 
ing County, 65 Pa.Super. 307; Bennett 
v. Sullivan County, 29 Pa.Super. 120; 
In re Rockledge Borough’s Annexa- 
tion, 8 Pa.Dist.&Co. 19; Day v. Lans- 
dale Borough, 28 Pa.Dist. 330; Com. v. 
Kebort, 13 Pa.Dist. 677; Com. v. Hu- 
dusko, 10. (PakDist.. 2303) .Yorkx ity, 
School Dist. v. West Manchester 
School Dist., 8 Pa.Dist. 97; Easton v. 
Potter County, 7 Pa.Dist. 189; Com. 
v. Curry, 6 Pa.Dist. 143, 18 Pa.Co. 513; 
Decatur Tp. Poor Dist. v. Clearfield 
County, 4 Pa.Dist. 584; Com. v. Nihil, 
4 Pa.Dist. 582; In re Oxford Borough 
St., 2 Pa.Dist. 327; Snyder County v. 
Wagenseller, 44 Pa.Co. 114; Com. v. 
Rabe, 31 Pa.Co. 365; Com. v. Hudun- 
sko, 24 Pa.Co. 388. 


[a] Statute using terms with un- 
usual or special meaning.—(1) Where 
the meaning attached to terms used 
in an act by a definition therein con- 
tained differs from that attached to 
them in common understanding, the 
title must express such special mean- 
ing so clearly as to put persons read- 
ing the same on inquiry. Com. v. Ke- 
bort, 61 A. 895,°212 Pa.-289°" ‘Com* “y. 
Curry, 6 Pa.Dist. 148, 18 Pa.Co. 513. 
See Com. v. Hartman, 19 Pa.Co. 97 
(applying the rule). (2) Meaning of 
“pa as in title generally see infra § 

89. Com. v. Samuels, 29 A. 909, 163 
Pa, 283; Adams v. Sweden Tp., 9 Pa. 
Dist. 450; In re Rockledge Borough’s 
Annexation, 8 Pa.Dist. 19; Easton v. 
Potter County, 7 Pa.Dist. 189. 


90. Miller v. Baughman, 11 Ky.Op. 
266, 3 ty te 328. See to same effect 
he p. Lake, 265 P.. 325, 89 Cal.App. 


91. Cal.—Heron v. Riley, 289 P. 
160 [Superseding 284 P, 209). 


Fla.—Fine vy. Moran, ¥ 
Wis. aie: ran, 77 So. 538, 74 


For later cases, developments and changes in the law see Annotations, same title and section number. 


/ 
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so uncertain that the average person reading it 
would not be informed of the purpose of the en- 
actment or put on inquiry as to its contents,®? or 
which is misleading, either in referring to or in- 
dicating one subject where another 


Ind.—Vandalia R. Co. v. Indiana R. 
Commn., 101 N.E. 85, 182 Ind. 382 [aff 
at 8.Ct. 93, 242 U.S; -255,. 61 i. Ba. 
276]; State v. Closser, 99 N.E. 1057, 
179 Ind. 230. 


Iowa.—State v. Gibson, 174 N.W. 
34, 181 N.W. 704, 189 Iowa 1212. 


La—Thomas v. Webster Parish 
School Bd., 67 So. 345, 136 La. 499. 


Wash.—Maxwell v. Lancaster, 143 
P. 157, 81 Wash. 602. 


See to same effect Great Northern 
R. Co. v. Duncan, 176 N.W. 992, 42 
N.D. 346. 


92. Pillans v. Hancock, 84 So. 757, 
203 Ala. 570; Miller v. Metropolitan 
L. Ins. Co., 41 Pa.Co. 691; Missouri. 
etc., R. Co. v. State, 113 S.W. 916, 102 
Wert Lose 


Hun Ala.—Moses v. Mobile, 52 Ala. 

Colo.—Peo. v. Friederich, 185 P. 657, 
67 Colo. 69. 

Fla.—Jerome H. Sheip Co. v. Amos, 
130 So. 699; State v. Love, 126 So. 374, 
99 Fla. 333. 

Idaho.—Jackson vy. Gallet, 228 P. 
1068, 39 Idaho 382. 

Kan.—Clark vy. Wallace County, 39 
P.2225, 54 Kan. 634. 

Ky.—Lynn v. Bullock, 225 S.W. 738, 
189 Ky. 604. 


La.—Sullivan v. Minden Lumber. 


Co., 65 So. 479, 135 La. 331; State v. 
Walker, 29 So. 973, 105 La. 492. 


Md.—Culp v. Chestertown, 141 A. 
410, 154 Md. 620; Weber v. Probey, 
94 A. 162, 125 Md. 544; Baltimore v. 
Williams, 92 A. 1066, 124 Md. 502; 
State v. King, 92 A. 1041, 124 Md. 491; 
Painter v. Mattfeldt, 87 A. 413, 119 
Md. 466; Nutwell v. Anne Arundel 
County, 73 A. 710, 110 Md. 667; Somer- 
set County v. Pocomoke Bridge Co., 71 
A. 462, 109 Md. 1, 16 Ann.Cas. 874. 


Mich.—Wilcox v. Paddock, 31 N.W. 
€09, 65 Mich. 23. 


Mo.—State v. Sloan, 167 S.W. 500, 
258 Mo. 305; State v. Wiethaupt, 133 
S.W. 329, 231 Mo. 449. See State v. 
Revelle, 165 S.W. 1084, 257 Mo. 529 
(holding that an act entitled one “de- 
fining certain classes of indemnity 
contracts” and enacting that the mak- 
ing of contracts providing indemnity 
among the parties from casualty or 
property damage shall not constitute 
the business of insurance is unconsti- 
tutional, since the bill, instead of de- 
fining indemnity contracts, destroys 
the definition attached to them by law 
and gives no other). 


N.J.—State v. Steelman, 49 A. 978, 
66 N.J.Law 518; Coutieri v. New 
Brunswick, 44 N.J.Law 58; Fautz v. 
Essex County Juvenile Ct., 142 A. 350, 
6 N.J.Misc. 586. : 


N.Y.—Peo. v. Allen, 42 N.Y. 404; 
Robia Holding Corp. v. Walker, 246 
N.Y.S. 210, 230 App.Div. 666 [aff 239 
N.Y.S. 659, 136 Misc. 358]. 


N.D.—Turnquist: v. Cass County 
Drain. Comrs., 92 N.W. 852, 11 N.D. 
514; Erickson yv. Cass County, 92 
N.W. 841, 11 N.D. 494. 

Okl.—Walker-Taylor Co. v. Okla- 
homa County Bd. of Comrs., 257 P. 
324, 125 Okl. 226. 


Pa.—Central Dist., etc., Tel. Co. v. 
Homer City, 89 A. 681, 242 Pa. 597; In 


STATUTES © 


or different one 


re Union Passenger R. Co.’s Appeal, 
81* Pa. 91; Allegheny County Home’s 
Case, 77 Pa. 77; Dorsey’s Appeal, 72 
Pa. 192; Com. vy. Smith, 8 Pa.Dist.& 
Co. 702; In re Rockledge Borough’s 
Annexation, 8 Pa.Dist.&Co. 19; Com. 
v. Sweeney, 5 Pa.Dist.&Co. 80; Seltz- 
er’s Pet., 2 Pa.Dist.&Co. 242; In re 
Susquehanna County Liquor Licenses, 
1 Pa.Dist.&Co. 357; Com. v. McKenty, 
21 Pa.Dist. 589; In re Bridge, 15 Pa. 
Dist. 359; Com. v. Kebort, 13. Pa.Dist. 
677; Nissley v. Lancaster County, 13 
Pa.Dist. 489; Kachel v. Moyer, 11 Pa. 
Dist. 291; Com. v. Hudusko, 10 Pa. 
Dist. 230; Ferriday v. Reinbold, 7 
Del.Co. 494, 8 Pa.Dist. 637; Com. v. 
Moore, 4 Pa.Dist. 649, 16 Pa.Co. 481; 
Lycoming County Fair Assoc. v. Ly- 
coming County, 44 Pa.Co. 280; Com. 
v. Adams,. 40 Pa.Co. 585; Com. v. 
Bamberger, 32 Pa.Co. 145; Com. v. 
Rabe, 31 Pa.Co. 365; In re Juniata 
Dp: Bridee;s oli aba. Co. 201. Coma. 
Penn Forest Brook Trout Co., 26 Pa. 
Cot. 1638; Comraw.< Hodusko,):24,> Pa. 
Co. 388; Conyngham Tp. Poor Dist. 
v. Luzerne County, 17 Pa.Co. 83; Key- 
stone Mut. Benefit Assoc., 16 Pa.Co. 
596; Com. v. Moorhead, 7 Pa.Co. 513. 


S$.D:—Chapman v. South Dakota 
Rural Credits Bd., 190 N.W. 884, 46 
S.D. 72; State v. Young, 157 N.W. 325, 
Se S11 96. 


Tenn.—Schaffler v. Handwerker, 278 
S.W. 967, 152 Tenn. 329. See Harris 
v. Rush, 8 S.W.(2d) 366, 157 Tenn. 295 
(applying the rule). 


Tex.—Missouri, etc., R. Co. v. State, 
PLS SSW 916 102 2-Pex 1535 Ghat 
Production Co. v. Garrett, (Commn. 
App.) 24 S.W.(2d) 389; Lowery v. 
Red Cab Co., (Civ.App.) 262 S.W. 147; 
Sutherland v. Bishop Independent 
School Dist. Bd., (Civ.App.) 261 S.W. 
489; De Silvia v. State, 229 S.W. 542, 
88 Tex.Cr. 634. 


Wis.—Durkee v. Janesville, 26 Wis. 
697. } 


Compare State v. Payne, (Nev.) 295 
P. 770 (where the court said that the 
main test of the sufficiency of a title 
is whether or not it is of such char- 
acter as to mislead the public and the 
members of the legislature as to the 
subjects embraced in the act, since 
the public and legislators must in 
large part depend for knowledge of 
the purposes of the proposed legisla- 
tion upon the title under which it is 
presented). 


Error in title rendering it mislead- 
ing’ see infra § 392. 


94 U.S.—Montclair Tp. v. Rams- 
dell, 2 S.Ct. 391, 107 U.S. 147, 27 L.Ed. 
431; Arocho v. Porto Rico, 16 F.(2d) 
90 [cert den 47 S.Ct. 477, 273 U.S. 760, 
71 L.Ed. 878]; Skinner v. Garnett 
Gold Min. Co., 96 F. 735. 


Ala.—Darrington v. State, 
396, 162 Ala. 60. 


Alaska.—Terr. v. Northern Com- 
mercial Co., 6 Alaska 754. ; 


Ariz.—In re Miller, 244 P. 376, 29 
Ariz. 582; State Bd. of Control v. 
Buckstegge, 158 P. 837, 18 Ariz. 277. 


Cal.—Southlands Co. v. San Diego, 
297 P. 521; Hecke v. Riley, 290 P. 
451; Los Angeles City School Dist. 
v. Odell, 254 P. 570, 200 Cal. 637; Hx 
p. Hallawell, 99 P. 490, 155 Cal. 112 
{aff 97 P. 320, 8 Cal.App. 563]; In re 
McPhee, 97 P. 878, 154 Cal. 385; Galep- 
piv. Swanston, (App.) 290 P. 116; 
Peo. v. Sterling Refining Co., (App.) 


50 So. 


[59 C.J.] 805 


is really embraced in the act, or in omitting any 
expression or indication of the real subject or scope 
of the act,®? is bad. 
that the title be an index to or synopsis of the con- 
tents of the act, or set out the details thereof,®4 


It is not required, however, 


261 P. 1080; Peo. v. Joy, 157 P. 507, 
30 Cal.App. 36. 


Del.—-State v. Grier, 88 A. 579, 27 
Del. 322. ° 


Fla.—Singleton v. Knott, 133 So. 
71; State v- Rose, 122 So: 225, 97 Fla. 
710; State v. Hand, i119 So. 376; State 
v. Quigg, 114 So. 859, 94 Fla. 1056; In 
re De Woody, 113 So. 677, 94 Fla. 96; 
Smith v. Chase, 109 So., 94, 91 Fla. 
1044; Hinely v. Wilson, 109 So. 468, 
91 Fla. 815; Rushton v. State, 78 So. 
345, 75 Fla. 422; Lainhart v. Catts, 
75 So. 47, 78 Fla, 735; Ex p. Gilletti, 
70 So. 446, 70 Fla. 442; Ex p. Pricha, 
70 So. 406, 70 Fla. 265; Butler vy. 
Perry, 66 So. 150, 67 Fla. 405 [aff 36 
S.Ct. 258, 240 U.S. 328, 60 L.Ed. 672]; 
Campbell v. Skinner Mfg. Co., 43 So. 
874, 53 Fla. 632; State v. Bryan, 39 
So. 929, 50 Fla. 293; Jacksonville v. 
Basnett, 20 Fla. 525. 


Ga.—Wright v. Fulton County, 150 
S.E. 262, 169 Ga. 354; Corenblum v. 
State, 113 S.E. 159, 158 Ga. 596; No- 
lan v. Central Georgia Power Co., 67 
S.E. 656, 134 Ga... 201; Martin v. 
Broach, 6 Ga. 21, 50 Am.D. 306. 


Ill.—Peo. v.-Swanson, 172 N.E. 38, 
340 Ill. 188; Peo. v. Talmadge, 159 
N.EY' 319, 328 Ill. 210; Michaels wv. 
Hill, 159 N.E. 278, 328 Ill. 11; Peo. 
v. Pearson, 145 N.E. 644, 314 Ill. 392; 
Peo. v. Sisk, 130 N.E. 696, 297 Ill. 
314; Northern Illinois Public Sery. 
Co. v. Recktenwald, 125 N.E. 271, 290 
Ill. 314, 8 A.L.R. 466; Perkins v. Cook 
County, 111 N.E. 580, 271 Ill. 449, 
Ann.Cas.1917A 27; Manaster v. Kio- 
ebge, 100 N.E. 989, 257 Ill. 431; Taran- 
tina v. Louisville, ete., R. Co., 98 
N.E. 999, 254 Ill. 624, Ann.Cas.1913B 
1058; Riggs v. Jennings, 94 N.E. 32, 
248 Ill. 584. 


Ind.—Sarlls v. State, 166 N.E. 270, 
67 A.L.R. 718; Torphy v. State, 156 
N.E. 925; Crabbs v. State, 139 N.E. 
180, 193 Ind. 248; Moore-Mansfield 
Constr. Co. v. Indianapolis, ete., R. 
Co., 101 N.E. 296, 179 Ind. 356, 44 
L.R.A.N.S. 816, Ann.Cas.1915D 917; 
Reed v. State, 12 Ind. 641. 


Iowa.—Chicago, ete., R. Co, v. Ros- 
enbaum, 231 N.W. 646; Clear Lake 
Corp. Live Stock Shippers’ Assoc. v. 
Weir, 206 N.W. 297, 200 Iowa 1293; 
State v. Manhattan Oil Co., 203 N.W. 
301, 199 Iowa 1213; State v. Gibson, 
174 N.W. 34, 181 N.W. 704, 189 Iowa 


{ 1212, 


Kan.—State v. Topeka Club, 109 P. 
183,82 “Kan. 756, 29) LAR ACNUS.26722% 
20 Ann.Cas. 320; Lynch vy. Chase, 40 
P. 666, 55 Kan. 367; In re Sanders, 
$6 _P.°348, 53 Kani 19135423 LRA: 603; 


CARL ae v. Henderson, 11 Bush 


La.—State v. Thrift Oil, ete., Co., 
110 So. 188, 162 La. 165, 51 A.L.R. 261; 
State v. Craig, 104 So. 744, 158 La. 
866; White Oil Corp. v. Flanagan, 
96 So, 675,153 Lia. 837; State wv. 
Archinard, 94 Sc, 395, 152 La. 786; 
State v. Coco, 92 So. 883, 152 La. 241; 
State v. Lahiff, 80 So. 590, 144 La. 
3862; Edwards v. Police Jury, 2 So. 
804, 39 La.Ann. 855; State v. Daniel, 
28 LasAnn. 38; Ayers Asphalt, ete., 
Co. v. Hill, 3 La.App. (Orleans) 368. 


Md.—Dinneen y. Rider, 136 A. 754, 
152 Md. 343; Crouse v. State, 100 A. 
361, 1830 Md. 364; Ruehl v. State, 100 
A. 75, 130 Md. 188; Thrift.v. Laird, 
93 A. 449, 125 Md. 55 [error dism 36 
S.Ct. 554, 241.U.S. 691, 60 L.Hd. 1238]; 
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but it need only indicate the general contents and | scope of the act,®® and if it gives reasonable notice 


Baltimore v. Williams, 92 A. 1066, 124 
Md. 502; State v. King, 92 A. 1041, 124 
Md. 491; Painter v. Mattfeldt, 87 A. 
413, 119 ‘Mad. 466; Curtis v. Mactier, 80 
AS L066, 115 Md. 386; Jeffers v. An- 
napolis, 68 A. 553, 107 Md. 268; Park- 
anon v. State, 14 Md. 184, 74 Am.D. 
522. 


Mich.—Loomis v. Rogers, 163 N.W. 
1018, 197 Mich. 265; Peo. v. Hurlbut, 
24 Mich. 44, 9 Am.R. 103. 


Mo.—State v. Hedrick, 241 S.W. 402, 
294 Mo. 21; State v. Hackmann, 237 
S.W. 742, 292 Mo. 27; State v. Revelle, 
165 S.W. 1084, 257 Mo. 529; State v. 
Vandiver, 121 S.W. 63, 222 Mo. 266; 
State v. Vandiver, 121 S.w. 45, 222 
Mo. 206. 


Neb.—Elliott v. Wille, 198 N.W. 861, 
200 N.W. 347, 112 Neb. 78; Birdhead 
vy. State, 180 N.W. 588, 105 Neb. 296; 
Nebraska Loan, etc., Assoc. v. Per- 
kins, 85 N.W. 67, 61 Neb. 254; State 
Vv. Moore, 55 N.W. 299, 37 Neb. 23s 
Peo. v. McCallum, 1 Neb. 182. 


N.J.—Boniewsky v. Lodi Polish 
Home, 136 A. 741, 103 N.J.Law 323 
Patt 132).A. 202,,102 N.J.Law 241); 
Stagway v. Riker, 86 A. 440, 84 N.J. 


Law 201; Gottuso v. Baker, 77 A. 
1038, 80 N.J.Law 520; Bumsted v. 
Govern, 1 A. 835, 47 N.J.Law 368; 


Rader v. Union Tp., 39 N.J.Law 509; 
Massie v. Monmouth County Ct. of 
Common Pleas; 15! Az 205, 8 N.J. 
Misc. 600. See Quigley v. Lehigh Val- 
ley R. Co., 79 A. 458, 80 N.J.Law 486 
(supporting the rule stated in the 
text, and holding also that it is not 
necessary that the particular cases to 
which an act is intended to apply 
shall be set out in its title). 


N.Y.—Peo. v. Howe, 69 N.E. 1114, 
177 N.Y. 499, 6 L.R.A. 664; Kerrigan 
v. Force, 68 N.Y. 381; Peo, v. Briggs, 
50 N.Y. 553; Gaynor v. Port Chester, 
160 N.Y.S. 978, 174 App.Div. 122. 


Okl.—Ex p. Owen, 286 P. 883, 1438 
Okl. 8; In re Dawson, 277 P. 226, 136 
Okl. 113; Leatherock v. Lawter, 147 
P. 324, 45 Okl. 715; Ex p. Powell, 120 
P. 1022, 30 Okl. 462; Pruitt v. State, 
(Cr.) 288 P. 390; Hewett v. State, 252 
felt 08 oo, OL Crotgis Carr va State, 
220 P. 479,. 25 Okl.Cr. 289; Jackson 
v. State, 211 P. 1066, 22°OK1.Cr. 338. 


Or.—In re Wagner, 297 P. 343; State 
v. Slusher, 248 P. 358, 119 Or. 141; 
Cowallis, ete., R. Co. v. Benson, 121 
P. 418, 61 Or. 359 [error dism 35 S.Ct. 
_206, 235 U.S. 691, 59 L.Ed. 428]. 


Pa.—Specktor v. Hanover F. Ins. Co., 
145 A. 430, 295 Pa. 390 [appeal dism 
and cert den 50 S.Ct. 161, 280 U.S. 534, 
74 L.Hd. 598]; Com. v. Snyder, 123 A. 
192, 279 Pa. 234; Fedorowicz v. 
Brobst, 98 A. 973, 254 Pa. 338 [aff 62 
Pa.Super. 458]; Com. v. Crowl, 91 A. 
922, 245 Pa. 554 [aff 37 S.Ct. 28, 242 
U.S. 153, 61 L.Ed. 217, Ann.Cas.1917B 


643]; In re Reber’s Pet., 84 A. 587, 
235 Pa. 622 [rev 21 Pa.Dist. 4]; Page 
v. Carr, 81 As 430, 232 Pa. 371;. Com. 


v. Herr, 78 -A. 68, 229 Pa. 132, Ann.Cas. 
1912A 422; In re Gilbert, 76 A. 428, 
227 Pa. 648; Bridgewater Borough v. 
Big Beaver Bridge Co., 59 A. 697, 210 
Pa. 105; Wheeler v. Philadelphia, (it) 
Pa. 338; Allegheny County Home's 
Case, 77 Pa. 77; Dorsey’s Appeal, 72 
Pa. 192; Com. v. Green, 58 Pa. 226; 
Com. v. ‘Moore, pol ade Super. 162. ‘Com, 
v. Lloyd, 2 Pa.Super. 6; Bowers v. 
Smith, 14 Pa.Dist.&Co. 220; Com. y. 
Felton, 2 Pa.Dist.&Co. 79; Com. v. 
Wilkins, 30 Pa.Dist. 218; Com. v. Es- 
benshade, 30 Pa.Dist. 142; Gano vy. 
Burtner Coal Co., 28 Pa.Dist. 825; 
Smith’s Appeal, 26 Pa.Dist. 341; In re 
Mount Lebanon Tp., 26 Pa.Dist. 315; 


Lee v. Wayne County, 14 Pa.Dist. 15; 
Com, v. Kebort, 13 Pa.Dist. 677; Niss- 
ley v. Lancaster County, 13 Pa.Dist. 
489; Com. v. Hudusko, 10 Pa.Dist. 
230; Lewis Paint, etc., Co. v. Wash- 
ington County, 9 Pa.Dist.&Co. 339;. 
Hallman vy. Montgomery County, 6 Pa. 
Dist. 239; York Telephone Co. v. 
Keesey, 5 Pa.Dist. 366; Decatur Tp. 
Poor Dist. v. Clearfield County, 4 Pa. 
Dist. 584; In re Oxford Borough 
Street, 2 Pa.Dist. 327; Com. v. Krebs, 
43 Pa. Co. 425; Miller v. Metropolitan 
Iu. dns: Coz, 4i Pa.Coe 691; <Comiv.. Re- 
liance Safe Deposit, etc., Co., 40 Pa. 


Co. 571; In re Liebel, 33 Pa.Co. 355; 
Com. v. Rabe, 31 Pa. Co. 365; Com. \v. 
Hodusko, 24 Pa.Co. 388; Com. v. Dil- 


Philadelphia Vv. 


lon, 17 Pa.Co. 227; 
Schall v. Nor- 


Pepper, 2 Pa.Co. 287; 
ristown, 6 Leg.Gaz. 157. 


Philippine——Govt. v. Binalonan, 32 
Philippine 634. 

Porto Rico.—Peo. vV. 
Porto Rico 809. 


S.Cc.—State v. Moorer, 150 S.E. 269, 
152-S.C. 455 [appeal dism and cert 
den, sub nom. Johnson v. State High- 
way Commn., 50 S.Ct. 238, 281 U.S. 
691, 74 L.Ed. 1120]; Briggs v. Green- 
ville County, 135 S.B. 153, 1387 S.C. 
288; Robinson v. Columbia, 107 S.E. 
476, 116 S.C. 193. 


S.D.—First Nat. Bank v. Halstead, 
229 N.W. 294; Rowe v. Stanley Coun- 
ty, 219 N.W. 122, 52 S.D. 516; Wheel- 
on v. South Dakota Land Settlement 
Bd., 181 NW. 359, 43 S:D. 551, 14 
ALR. 1145; ‘Cessna v. Otho Dev., 
etc., Co., 153 N.W. 380, 85 S.D. 557. 


Tenn.—Mensi v. Walker, 26 S.W. 
(2d) 132, 160 Tenn. 468 [appeal dism 
a S.Ct. 3631; Hunter v. Conner, 277 

SW. 71; 152 "Benn. 2583. Scott. v- 
Nashville Bridge Co., 223 S.W. 844, 
143 Tenn. 86; Wilson v. State, 224 
S.W. 168, 143 Tenn. 55; State v. Wil- 
son, 12 Lea 246. 


Tex.—Tilton v. Dayton Independent 
School Dist., (Civ.App.) 2 S.W.(2d) 
889; Geffert v. Yorktown Independ- 
ent School Dist., (Civ.App.) 285 S.W. 
345; Lowery v. Red Cab Co., (Civ. 
App.) 262 S.W. 147. 


Va.—Tobacco Growers’ Co-op. As- 
soe. v. Danville Warehouse Co., 132 
S.BE. 482, 144 Va. 456; Narrows v. 
Giles County, 105 S.E. 82, 128 Va. 572. 


Wash.—Davis-Kaser Co. v. Colonial 
Fire Underwriters’ Ins. Co., 157 P. 
870, 91 Wash. 383; State v. Asotin 
County, 140 P:-914, 79 Wash. 684; 
Cudihee vy. Phelps, 136 P. 367, 76 
Wash. 314; Sorrenson v. Kittitas 
Reclamation Dist., 127 P. 102, 70 
Wash. 528; State v. Snohomish Coun- 
ty Super: Ct5e 1235 P.79965> State -v. 
Nichols, 97 P. 728, 50 Wash... 508; 
Northern Cedar Co. v. French, 230 P. 
837, 131 Wash. 394 [mod on other 
grounds 233 P. 39, 1883 Wash. 692, and 
error dism 46 S.Ct. 204, 270 U.S. 625, 
70 L.Ed. 767]; State v. Oakley, 225 P. 
425, 129 Wash. 553; State v. Hennes- 
sy, 195 P..211, 114 Wash. 351. 


W.Va.—State v. Thompson, 98 S.B. 
810, 81 W.Va. 698; State v. Mines, 
18 S.H. 470, 38 W.Va. 125. 


Validity of title forming index to 
act see infra text and note 5. 


95. U.S.—Moore v. Payne, 35 F. 
(2a) 232; Arocho v. Porto Rico, 16 F. 
(2d) 90 [cert den 47 S.Ct. 477, 273 U.S. 
760, 71 L.Ed. 878]. 


Ariz.—In re Miller, 244 P. 876, 29 
Ariz. 582; State Bd. of Control v. 
Buckstegge, 158 RP. 837, 18 Ariz 977. 


Cal.—Southlands Co. v. San Diego, 


Arrocho, 34 


297 P. 521; Hecke v. Riley, 290 P. 451. 


Colo.—Broadbent v. McPherson, 250 
P. 852, 80 Colo., 264: 


Fla.—South Florida Trust Co. v. 
Miami Coliseum Corp., 133 So. 334; 
Bannerman y. Catts, 85 So. 336, 80 
Fla. 170; Van Pelt v. Hilliard, 78 So. 
693, 75 Fla. 792, L.R.A.1918E 639. 


Ga.—Wright v. Fulton County, 150 
S.E. 262, 169 Ga. 354. 


Ill.—Peo. v. Swanson, 172 N.E. 3, 
340 Ill. 188; Peo. v. Stacker, 153 N.E. 
354, 322 1l].. 232; Peo. v. Chicago, ete, 
R.°Co., B25) NB. 13105542902 Tile 2q = 
Northern Illinois Public Sery. Co. v. 
Recktenwald, 125 N.E. 271, 290 Ill. 
314, 8 A.L.R. 466. 


Iowa.—State v. Hutchinson Ice 
Cream Co., 147 N.W. 195, 168 Iowa 1, 
L.R.A.1917B 198 [aff 37 S.Ct. 28, 242 
U.S. 153,61 L.Ed. 217, Ann.Cas.1917B 
643]; State -v. Fairmont Creamery Co., 
133 N.W. 895, 153 Iowa 702, 42 L.R.A. 
N.S. 821. 


Kan.—State v. Topeka Club, 109 P. 
183, 82 Kan.-756, 29 L.R.A.N.S. 722, 
20 Ann.Cas. 320; Lynch v. Chase, 40 
P. 666, 55 Kan. 367; In re Sanders, 36 
P93 48,053: Kans 190 a L.R.A. 603. 


Ky.—Bstes _ v. te Hiethway 
Commn., 29 s.wiiza) Bay 235 Ky. 86. 


La.—State v. Archinard, 94 So. 395, 
152 La. 786; State v. Hincy, 58 So. 
411, 180 La. 620; Ayers Asphalt, ete., 
Co. v. Hill, 3 La.App. (Orleans) 368. 


Md.—Ruehl v. State, 100 A. 75, 130 
Md. 188. 


Minn.—Tuttle v: 
465, 82 Am.D. 108. 


Miss.—Yazoo County v. 
130 So. 287, 158 Miss. 323. 


Mo.—Star Square Auto Supply Co. 
v. Gerk, 30 S.W.(2d) 447; State v. 
Buckner, 272 S.W. 940, 308 Mo. 390: 
State v. Mullinix, 257 S.W. 121, 301 
Mo. 385; State v. Imhoff, 238 S.W. 122, 
291 Mo. 603; State v. Wiethaupt, 133 
S.W. 329, 231 Mo. 449; St. Louis v. 
Weitzel, 31 S.W. 1045, 180 Mo. 600. 


Mont.—State v. Silver Bow Refin- 
ing Co., 252 P. 301, 78 Mont. 1. 


Neb.—Westbrook v. State, 234 N.W. 
579, 120 Neb. 625; Mehrens v. Bau- 
man, 231 N.W. 701; Nebraska Loan, 
ete., Assoc. v. Perkins, 85 N.W. 67, 61 
Neb. 254; Bishop v. Middleton, 43 
Neb. 10; ‘Singer Mie«Co.v. Fleming, 
39 Neb. 679, 42 Am.S.R. 613. 


N.J.—Fernetti v. West Jersey, etc., 
R. Co., 93 A. 576, 87 N.J.Law. 268: 
Stagway v. Riker, 86 A. 440, 84 N.J. 
Law 201. 

N.Y.—In re New York, etc., Bridge, 
72 N.Y...627; Rutland ‘v. Tuthill, 174 
Nve¥s S605) 187 App.Div. 20; Gaynor 
Ve eont Chester, 160 “N.Y.S. 978, 174 
App.Div. 122. 


N.D.— Great Northern R. Co. y, 
Duncan, 176 N.W. 992, 42 N:D. 346. 


Okl.—In re Dawson, 277 P. 226, 136 
Okl. 118; Leatherock vy. Lawter, 147 
P. 324, 45 Okl. 715. 


Or.—In re Willow Creek, 144 P. 505, 
146. Py 475,274 Oreoo2: Corvallis, etc. 
R. Co. v. Benson, 121 P. 418, 61 Or. 
359 [error dism 35 'S.Ct. 206, 235 U.S. 
691,59 L.Ed. 428]. 


Pa.—Bridgewater Borough v. Big 
Beaver Bridge Co., 59 A. 697, 210 Pa. 
105; Miller v. Metropolitan’ L. Ins. 
Co., 41 Pa.Co. 691. 


Porto Rico.—Peo. v. 
Porto Rico 809. 


S.C.—Means v. South Carolina State 


Strout, 7 Minn, 


Warren, 


Arrocho, 34 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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thereof it is sufficient.9® 


Highway Dept., 143 S.E. 360, 145 S.C. 
19; Verner vy. Muller, 71 S.E. 654, 89 


Been cL Th 


S.D.—Rowe v. preniey County, 219 
N.W, 122, 52 S.D. 516. 


Tex.—Bitter v. vie County, 11 
a 163 [rev (Civ.App.) 266 S.W. 


Wash.—Northern Cedar Co. _ v. 
French, 230 PP. 837,. 131 Wash. 394 
{mod on other grounds 233 P. 39, 133 
Wash. 692, and error dism 46 S.Ct. 
204, 270 U.S. 625, 70 L.Ed. 767]. 


W.Va.—Bent vy. Weaver, 150 S.E. 
738, 108 W.Va. 299. 


Generality and ica pala a aie tte 
of title see infra § 3 


96. Po ae Shoe Co. v. 
Shortel, 49 S.Ct. 380, 279 U.S. 429, 73 
L.Ed. 781 [aff 29 F.(2d) 604, and reh 
den 50 S.Ct. 79]. 


Cal.—Kaiser Land, etc., Co. v. Cur- 
ry, 103 P..341, 155 Cal. 638; In re Mc- 
Phee, 97 P. 878, 154 Cal. 385; Peo. v. 
Hilliard, 284 P. 1070, 103 Cal.App. 698. 


Fla.—State v. Jacksonville, 133 So. 
117; State v. Jacksonville, 133 So. 
114; Singleton v. Knott, 133 So. 71; 
Whitney v. Hillsborough County, 127 
So. 486, 99 Fla. 628; State v. Rose, 122 
So. 225, 97 Fla. 710; State v. Hand, 
149 “Sor 376,96.) Mlas 799; State v. 
Quigg, 114 So. 859, 94 Fla. 1056; In 
re De Woody, 113 So. 677, 94 Fla. 96; 
Jones v. State, 112 So. 556, 93 Fla. 
603; Hinely v. Wilson, 109 So. 468, 91 
State v. Vestel, 88 So. 477, 
81 Fla. 625; Lainhart v. Catts, 75 So. 
47, 73 Fla. 735; Ex p. Gilletti, 70 So. 
446, 70 Fila. 442; Butler v. Pérry, 66 
So. 150, 67 Fla. 405 [aff 36 S.Ct. 258, 
240 U.S. 328, 60 L.Ed. 672]; Campbell 
v. Skinner Mfg. Co., 43 So. 874, 53 
Fla. 632; State v. Bryan, 39 So. 929, 
50 Fla. 293. See State v. Bethea, 55 
So. 550, 61 Fla. 60 (holding that, al- 
though the subject of an act is not 
expressly named in the title, it is 
sufficient if the subject is clearly dis- 
closed or may readily be inferred or 
spelled out from the details expressed 
in the title). 


Ind.—Gmeiner v. 
728, 197 Ind. 43. 


Ky.—Smith v. Com., 194 S.W. 367, 
175 Ky. 286. 


La.—State v. Monteleone, 131 So. 
291,171 La. 487; Ellerbe v. Grace, tia 
So. 185, 162 La. 846; White Oil Corp. 
Vv. Flanagan, 96 So. 675, 153 La. 837; 
State v. Coco, 92 So. 883, 152 La. 241. 


Mich.—Peo. v. Wohlford, 197 N.W. 
558, 226 Mich. 166. 


Mo.—State vy. Sloan, 167 S.W. 500, 
258 Mo. 305. 


N.Y.—Economic Power, etc., Co. v. 
Buffalo, 88 N-E. 389, 195 N.Y. 286. 


Okl.—Ex p. Owen, 286 P. 883, 143 
Okl. 8; Ex p. Powell, 120 P. 1022, 30 
Ok1. 462; Pruitt, we State, (Ex) 288 P. 
390; Hewett v. State, 252 P. 1109, 36 
Okl.Cr. 157; Jackson v. State, 211 Pe 
1066, 22 Oki.Cr. 338. 


Or.—State v. Laundy, 204 P. 958, 
206 P. 290, 103 Or. 443; Clayton v. 
ee ea ‘Electric Co., 161 P. 411, 82 
Or. Ue 


ae re Knowles, 145 A. 797, 295 
Pa. 571, 63 AsL.R. 1086; Premier 
Cereal, ete., COM Pennsylvania Alco- 


State, 149 N.E. 


It is only to the contents 
of a statute that the title is required to point, and 
not to its results;®7 and the incidental operation of 
the statute upon subjects other than that with which 
it expressly deals need not be expressed.°® 
is not to be held insufficient merely because a bet- 


. seller, 44 Pa.Co. 114; 
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A title 


hol Permit Bd., 140 A. 127, 292 Pa. 
127; Graeff v. Schlottman, 135) A: 308, 
287 Pa. 342. [rev 87 Pa.Super. 387]; 
N. R. Bagley Co. v. Cameron, 127 IN: 
311, 282 Pa. 84; Qualp v. James Stew- 
art ‘Oo 109 A. 780, 266 \Pa. 502; Snyder 
County Ve Wagenseller, 105 A. 297, 262 
Pa. 269 faff 66 Pa. Super. 345]; Com. Vy 
Crowl, 91 A. 922, 245 Pa. 554 [aff 37 
SEOs 28, 242 U.S. UBS goku Ends och, 
‘Ann.Cas. 1917B).643);. In. re Reber’s 
Pet., 84 A. 587, 235 Pa. 622 [rev 21 Pa. 
Dist. 4]; Com. v. Herr, 78 A. 68, 229 Pa. 
1325 Amn. Cas.1912A 499° In re Sugar 
Noteh Borough, 43 A. 985, 192 Pa. 349; 
Fredericks v. Pennsylvania Canal Co., 
2 A. 48,109 Pa. 50; Allegheny County 
Home's Case, 77 Pa. 77; Com. v. Hen- 
drie, 97 Pa.Super. 328; "Com. v.. Mintz, 
19 Pa.Super. 283; Com. v. Moore, 2 
Pa.Super. 162; Com. v. Lloyd, 2 Pa. 
Super. 6; Bowers v. Smith, 14 Pa. 
Dist.&Co. 220; Hallman v. Mont- 
gomery County, 6 Pa.Dist.& Co. 239; 
Com. v. Wilkins, 30 Pa.Dist. 213; Com, 
v. Esbenshade, 30 Pa.Dist. 142; In re 
Smith’s Appeal, 26 Pa.Dist. 341; In re 
Mount Lebanon Tp., 26 Pa.Dist. 315; 
Lansdale School Dist. v. Lower Sal- 
ford School Dist., 18 Pa.Dist. 472; 
Lee v. Wayne County, 14 Pa.Dist. 15; 
Com. v. Norton, 9 Pa.Dist. 134, 23 Pa. 
Co... 386,. 7 Del.Co. -521: .Samier, v. 
Meyers, 7 Pa.Dist. 147, 20 Pa.Co. 521; 
York Telephone Co. v. Keesey, 5 Pa. 
Dist. 366; Snyder County v. Wagen- 
Miller v. Metro- 
politan L. Ins. Co., 41 Pa.Co. 691; Com. 
v. Reliance Safe Deposit, etc., Co., 40 
Ba_Co. Sil Com: ww. Dillon, 177 Pa.Ccor 
227; In re Doberneck’s License, 5 Pa. 
Co. 454. See New Castle v. Withers, 
139 A. 860, 862, 291 Pa. 216, 57 A.L.R. 
132 (supporting the rule stated in the 
text, the court saying further that 
“the constitution presupposes a rea- 
sonably inquiring state of mind in 
those who read the title of an act’); 
Reeves v. Philadelphia Suburban Wa- 
ter Co., 185 A. 362, 287 Pa. 376, 387 
(to same effect). 


Tenn.—Mensi v. Walker, 26 S.W. 
(2d) 132, 160 Tenn. 468 [appeal dism 
d1 S.Ct. 363]; Hunter v, Conner, 277 
S.W.-71, 152 Tenn. 258. 


Tex.—Lowery v. Red Cab Co., (Civ. 
App.) 262 S.W. 147; Travelers’ Protec- 
tive Assoc. v. Ziegler, (Civ.App.) 250 
S.W. 1115; Ex p. Wilson, 213 S.W. 984, 
85 Tex.Cr. 554. 


Va.—Richmond y. Pace, 103 S.E. 647, 
127 Va. 274. 


Wash.—State v. Hennessy, 195 P. 
211, 114 Wash. 351; Davis-Kaser Co. v. 
Colonial Fire Underwriters’ Ins. Co: 
91 Wash. 383, 157 P. 870; Maxwell v 
Lancaster, 143 P, 157, 81 Wash. 602; 
State v. Asotin County, 140--P. 914, 
79 Wash. 634; Cudihee v. Phelps, 136 
P. 367, 76 Wash. 314; Sorenson v. Kit- 
titas Reclamation Dist., 127 P. 102, 70 
Wash. 528; State v. Nichols, 97 P. 728, 
50 Wash. 508. 


97. U.S.—Western, etc., R. Co. v. 
Hughes, 8 F.(2d) 835; Southern Pac. 
Co. v. Bartine, 170 F. 725. 


Colo.—Trackman v. Peo., 43 P. 662, 
22 Colo. 83. 


Tll.—Averyville v. Peoria, 166 N.E. 
488, 335 Ill. 106; Union Trust Co. v. 
Trumbull, 27 N.E. aes 137 Ill. 146; Mix 
Vv. Illinois Central R. Co., 6 N.E. 42, 
116 Ill. 502; Timm Vv. Harrison, 1:09 
Ill. 593; Geisen v. Heiderich, 104 I). 
537. 
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ter one might have been provided or devised.°® 
Brevity of title; unnecessary details. It has been 
held that a constitutional provision requiring the 
subject of an act to be “briefly” expressed in its 
title requires only that the subject shall be expressed 
at least briefly,t and that it does not. authorize the 


Ind.—Gabbert v. Jeffersonville R. 
Cor, a ind2)365. 471 Amon 858. 


Ky.—Bowman v. Hamlett, 166 S.W- 
1008, 159 Ky. 184 


N.J.—State v. Bader 131 A. 902, 102 
N.J.Law 227 [mod 128 A. 178, 10% 
N.J.Law 289]. 


Pa.—In re Reber’s Pet., 
235) Pa.\622, 631. 


Wash.—Coleman y. Cravens, 82 P. 
1005, 41 Wash. 1. 


See Dorris Motor Car Co. v. Colburn, 
270 S.W. 339, 307 Mo. 137 (applying 
the rule); Com. v. United Cigarette 
Mach. Co. , 89 S.E. 935, 119 Va. 447 
(holding that a statute, the title of 
which is sufficient to cover a provision 
that foreign corporations doing busi- 
ness within the state shall be deemed 
and treated as domestic corporations, 
is not.objectionable as failing in its 
title to indicate that a tax is imposed 
upon such corporations, notwithstand- 
ing the effect of domesticating such 
corporations will be to bring them un- 
der the laws of the state, including the 
tax laws). 


“Tt is not the function of the title of 

a bill to catalogue the results which 

may flow from its enactment into law. 

- It is to the contents of the 

statute only that the title is required 

to point, and not to its results.” In re 
Reber’s Pet., supra. 


[a] Implied amendment or repeal 
of former statute.—(i) The fact that 
a statute which is complete in itself 
impliedly amends or repeals a former 
statute on the same subject, and that 
its title does not refer to such implied 
amendment or repeal, does not make 
the act objectionable as violating a 
constitutional provision requiring the 
subject of a statute to be expressed 
in its title. Southern Pac. Co. v.-Bar- 
tine, 170 EF. 725; Trackman v. Peo., 
43 P. 662. 22 Colo. 83; Averyville v. 
Peoria, 166 N.E. 488, 335 711.106; In 
re Bickel, 134 N.E. 76, 301 Til. 484; 
Holmgren v. Moline, 109 N.E. 1081, 
269 Ill. 248; Union Trust Co. v. Trum- 
bull, 27 N.E. 24, 137 Ill. 146; Mix v. 
Illinois Cent. R. Co., 6 N.E. 42, 116 
Ill. 502; Timm v. Harrison, 109 Tl. 
598; Geisen v. Heiderich, 104 Ill. 537; 
Peo. v. Wright, 70 111. 388; Harrison 
Tp. Advisory Bd. v. State, 85 N.H. 18, 
170 Ind. 439; Gabbert v. Jeffersonville 
R. Co., 11 Ind. 365, 71 Am.D. 358; Bow- 
man v. Hamlett, 166 S.W. 1008, 15% 
Ky. 184; Dorris Motor Car. Co. v. Col-. 
burn, 270 S.W. 339, 307 Mo. 137; Evans: 
v. Beattie, 135 S.E. 538, 137 S.G. 496; 
Greenwood v. Rickman, 235 S.W. 425, 
145 Tenn. 361; Coleman v. Cravens, 82: 
P. 1005, 41 Wash. 1. (2) Amendatory 
provisions as covered by title in gen- 
eral see infra § 400. (3) Provisions 
for repeal as covered by title in gen- 
eral see infra §§ 398, 399. (4) Re- 
peals by implication in general see 
infra §§ 508-551. 


98. Com. v. Borough of Dale, 115 
A. 878, 272 Pa. 189; Allentown v. Wag- 
ner, 63 A. 697, 214 Pa. 219. 


99. Commerce-Guardian 7 Eeust, 
ete., Bank v. State, 200 N.W. 267, 228 
Mich. 316 [cert den 45 S.Ct. 636, 268 
U.S. 700, 69 L.Ed. 1164]; State v. Ure, 
135 N.W. 224, 91 Neb. 31; State v. 
Slusher, 248 P. 358, 119 Or. 141. 


1. State v. Bethea, 55 So. 550, 61 
la. 60. 


84 A. 587, 
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court to pass upon the brevity with which the sub- 
ject is expressed so long as the title is not mislead- 
ing or otherwise bad.? In general, the! statement 
of the subject of the act with greater detail than 
“is necessary does not invalidate a title;* thus the 
amplification of a title so as to make it mention 
matters germane to, and properly connected with, 
the principal subject by it expressed does not viti- 
ate the title,t and a title is ordinarily not objec- 
-tionable because it is so detailed as to form an in- 
dex to the provisions of the act,° although it has 
been said that a title should not purport or appear 
to be an index, since if it is incomplete it may mis- 
lead.® 


That act is retrospective should be indicated in 
its title.” 


When act becomes effective, not being any part 


2. State v. Bethea, supra. 36 Mont. 135. 


8. Fine v. Moran, 77 So. 533, 74 Fla. 
417; Estes v. State Highway Commn., 
29 S.W.(2d) 5838, 235 Ky. 86; Allen v. 
Cromwell, 263 S.W. 356, 203 Ky. 836; 


STATUTES 


Neb.—Union Pac. R. Co. v. Sprague, 
95-N.W. 46, 69 Neb. 48. 


S.D.—Morrow v. Wipf, 
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of the subject,® need not be expressed in the title;° 
and so the title of an act need not indicate that 
it is an emergency measure or is to take effect at 
once upon its passage.'° 


In determining sufficiency of particular title its 
substance .rather than its form should be consid- 
ered,11 and the purpose of the constitutional require- 
ment, of giving notice to all persons interested,? 
should be kept in mind by the court.** 


[§ 388] b. Generality and Comprehensiveness**— 
(1) In General. Mere generality or comprehensive- 
ness in the title of a statute will not render it in- 
effectual, as failing to comply with a constitution- 
al requirement that the subject of an act be ex- 
pressed in its title,t® provided the title is not un- 
certain or misleading, or made a cover for incon- 


Ind.—Sarlls v. State, 166 N.E. 270, 
67 A.L.R. 718; Torphy v. State, 156 
N.E. 925; Crabbs v. State, 139 N.E. 
180, 193 Ind. 248. : 


115 N.W. Iowa.—State v. Gibson, 174 N.W. 34, 


Lakes v. Goodloe, 242 S.W. 632, 195 
Ky. 240; Carman v. Hickman County, 
215 S.W. 408, 185 Ky. 630; Allen v. 
Hall, 14 Bush (Ky.) 85; State v. Ross, 
99 P. 1058, 38 Mont. 826; State v. 
Ross, 99 P. 1056, 38 Mont. 319, See 
Smith v. Chase, 109 So. 94, 97, 91 Fla. 
1044 (where it was said that “an 
elaborate title may not violate the 


constitution if it expresses only a 
single subject’); and cases infra 
notes 4, 5 


Surplusage in title see infra § 392. 


4. Gibson v. State, 106 So. 231, 214 
Ala. 38; State v. Rose, 122 So. 225, 
97 Fla. 710; State v. Hand, (Fla.)} 119 
So. 376; Lewis v. Leon County, 107 So. 
146, 91 Fla. 118; Fine v. Moran, 77 So. 
533, 74 Fla. 417; State v. Bryan, 39 So. 
929, 50 Fla. 293; Com. v. Deibert, 2 
Pa.Dist. 446. ; 


Matters germane to, and connected 
with, general subject as covered by 
title see infra § 393. 


5. Hubbard v. State, 55 So. 614, 172 
Ala, 374, 


~ 6 Chapman v. South Dakota Rural 
oe Bd., 190 N.W. 884, 46 S.D. 


7. Katz v. Herrick, 86 P. 878, 12 
Idaho 1. See McCamey v. Cummings, 
172 S.W. 311, 130 Tenn. 494 (recogniz- 
ing the rule). 


Retrospective statutes in general 
see Constitutional Law §§ 778—784. 


8. Dinneen v. Rider, 136 A. 754, 152 
Md. 3438; State v. Smith, 206 N.W. 233, 
4@.S.D. 106; Wheelon v. South Dakota 
Land, Settlement Bd., 181 N.W. 359, 43 
S.D.°551, 14 AcTL.R.. 1145. 


9. Peo. v. Sterling Refining Co., 261 
P. 1080, 86 Cal.App. 558; Dinneen vy. 
Rider, 136 A. 754, 152 Md. 3438; State 
v. Smith, 206 N.W. 233, 49 S.D. 106. 


10. Dinneen v. Rider, 186 A. 754, 152 
Md. 3438; State v. Smith, 206 N.W. 233, 
49 S.D. 106; Wheelon v. South Dakota 
Land Settlement Bd., 181 N.W. 359, 43 
S.D. 551, 14 A.L.R. 1145; State v. 
Howell, #81 P. 37, 106 Wash. 542. 


11. Cal.—McClure v. Riley, 243 P. 
429, 198 Cal. 23. 


Colo.—Burcher v. Peo., 
Colo. 495, 124 Am.S.R. 148 


Mo.—State v. Hermann, 11 Mo.App. 


3. 


Mont.—Evers vy. Hudson, 92 P. 462, 


93 P, 14, 41 


1121, 22 S.D. 146. 
Construction of title see infra § 390. 
12. See supra § 371. 


13. Fla.—Campbell v. Skinner 
fg. Co., 48 So. 874, 538 Fla. 682; State 
ve. Bryan;.39 So. 929,:50 Bilg.293: 


Ill.— Peo. v. Protestant Deaconess- 
es’ Inst., 7 Ill. 229. 


Minn.—Winters v. Duluth, 84 N.W. 
788, 82 Minn. 127. 


Mo.—Ex p. Hutchens, 246 S.W. 186, 
296 Mo. 381. 


Or.—State v. Putney, 224 P. 279, 110 
Or. 634. 


Pa.—In re Phoenixville Road, 109 
Pa. 44; State Line, etc., R. Co.’s Ap- 
peal, 77 Pa. 429; Allegheny County 
Home’s Case, 77 Pa. 77; Com. vy. Hu- 
dusko, 10 Pa.Dist. 230. 


Tenn.—Memphis St. R. Co. v. Byrne, 
104 S.W. 460, 119 Tenn. 278. 


Wash.—State v. King County, 96 P. 
156, 49 Wash. 619. 


14. General title of codifying or 
revisory act as sufficient see supra § 
376. 


15. U.S—-Blair v. Chicago, 26 S.Ct. 
427, 201 U.S. 400, 452, 50 L.Ed. 801. 
Ala.—State v. Thompson, 69 So. 


461, 193 Ala. 561; State v. Brock, 61 
So. 646, 180 Ala. 505; Toole v. State, 
54 So. 195, 170 Ala. 41; State v. Louis- 
ville, ete, R..Co., 48 So. 391, 158 Ala. 
208; State v. Springville, 125 So. 385, 
23 Ala.App. 343 [rev on other grounds 
125 So. 387, 220 Ala. 286]. 


Alaska.—Terr. v. Northern Com- 
mercial Co., 6 Alaska 754. 


Colo.— Greeley Transp. Co. v. Peo., 
245 P. 720, 79 Colo. 307;. Lowdermilk 
ve Peo. 202 P. 218; 70 Colo. 4593 In 
re Breene, 24 P. 8, 14 Colo. 401. 


Fla.—South Florida Trust Co. vy. 
Miami Coliseum Corp., 133 So. 334; 
State v. Sullivan, 128 So. 478, 99 Fla. 
1070; Whitney vy. Hillsboro County, 
127 So. 486, 99 Fla. 628; State v. 
Bethea, 55 So. 550, 61 Fla. 60; Camp- 
bell v. Skinner Mfg. Co., 43 So. 874, 53 
Fla. 632; State v. Bryan, 39 So. 929, 
962, 50 Fla. 293. 


Ill.—Peo. v. McBride, 84 N.E. 865, 
234 Ill. 146, 123 Am.S.R. 82, 14 Ann. 
Cas. 994; Peo. v. People’s Gas Light, 
ete., Co., 68 N.E. 950, 205 Ill. 482, 98 
Am.S.R, 244. 


181 N.W. 704, 189 Iowa 1212. 


Kan.—In re Howard County, 
Kan. 194. 


Ky.—South y. Fish, 205 S.W. 329, 
181 Ky. 349. 

Mich.—Peo, v. Blumerich, 149 N.W. 
1040, 183 Mich. 133; Peo. v. State Ins. 
Co., 19 Mich. 392. 


Minn.—Watkins v. Bigelow; 100 N. 
W. 1104, 98 Minn. 210. 


Mo.—State v. Hackmann, 267 S.W. 
§08, 305 Mo. 685; State v. Thomas, 256 
S.W. 1028, 301 Mo. 603; State v.-Mul- 
linix, 257 S.W. 121, 301 Mo. 385: Asel 
v. Jefferson City, 229 S.W. 1046, 287 
Mo. 195. 


Neb.—State vy. Heldenbrand, 87 N. 
W. 25, 62 Neb. 186, 89 Am.S.R. 748. 


N.J.—Dixon vy. Russell, 73 A. 51, 78 
N.J.Law 296 [rev on other grounds 
76 A. 982, 79 N.J.Law 490]. 


N.M.—State v. Ingalls, 135 P. 1177, 
18 N.M, 211. 


N.Y.—Neuendorff v. Duryea, 69 N. 
Y. 557, 25 Am.R. 235 [aff 6 Daly 276]. 


Pa.—Dorsey’s Appeal, 72 Pa. 192; 
Weiss v. Swift, 36 Pa.Super. 376; 
Gano v. Burtner Coal Co., 28 Pa.Dist. 
825; Com. v. Moore, 4 Pa.Dist. 649, 16 
Pa.Co. 481. 


Tenn.—Crawford v. Nashville, etc., 
R. Co., 284 S.W. 892, 153 Tenn. 642: 
Petty v. Phcenix Cotton Oil Co., 264 
S.W. 3538, 150 Tenn. 292; Scott v. 
Nashville Bridge Co., 223 S.W. 844, 
143 Tenn. 86; Stonega Coke, etc., Co. 
v. Southern Steel Co.; 131 S.W. 988, 
123 Tenn. 428, 31 L.R.A.N.S. 278. 


_ Tex.—Missouri, etc., R. Co. v. State, 

113 S.W. 916, 102 Tex. 153; Stuard vy. 
Thompson, (Civ.App.) 251 S.W. 277; 
Travelers’ Protective Assoc. vy. Zieg- 
ler, (Civ.App.) 250 S.W. 1115; Dodge 
v. Youngblood, (Civ.App.) 202 S.W. 
116 [rev (Commn.App.) 245 S.W. 225]; 
Mercer v. State, 13 S.W.(2d) 689, 111 
DexCr. 6572 


Va.—Narrows v. Giles Count 
S.E. 82, 128 Va. 572. Tee ipere 


See Wilson v. Western Surety Co., 
140 N.W. 2638, 31 S.D. 175 (applying 
the rule). 

Constitutional requirements as to 
eenceent acts in general see supra §§ 


Title broader than body of act see 
infra § 389. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 388-390] 


gruous or unconnected subjects of legislation.1® 


[§ 389] (2) Title Broader Than Act. The mere 
fact that the title of a statute is broader in terms 
and seope than the body of the act does not affect 
its sufficiency under a constitutional provision re- 
quiring the subject of an act to be expressed in its 
title, 1f the variance is not such as to-be mislead- 


ing.17 


Title expressing plural subjects. 
the title expresses two or more subjects does not 


16. See cases supra note 15. 


Plurality of subjects in single stat- 
ute see supra §§ 379-386. 


Uncertain or misleading titles see 
Supra § 387. 


17. U.S.—Liberty Highway Co. v. 
qeachlaee Publie Utilities Commn.,, 294 
A 7038. 


Ala.—Mobile Transp. Co. v. Mobile, 
30 So. 645, 128 Ala: 335, 86 Am.S.R. 
TAS 6 4p Laok. sic: Patty tor S.Gts 200; 
187 U.S. 479, 47 L.Ed. 266]. 


Cal.—Abeel v. Clark, 24 P. 383, 84 
Cal. 226. 


Fla.—Jones v. State, 112 So. 556, 93 
Fla. 603; Smith v. Chase, 109 So. 94, 
91 Fla. 1044. 


Hawaii—tTerr. v. Kua, 22 Hawaii 
307; Ahmi vy. Buckle, 17 Hawaii 200. 


Idaho.—West v. Latah County, 94 
P. 445, 14 Idaho 353. 


Tll.— Peo. v. McBride, 84 N.E. 865, 
234 Ill. 146, 123 Am.S.R. 82, 14 Ann. 
Cas. 994. 


Ind.—Torphy v. State, 156 N.E. 925; 
Gafill v. Bracken, 145 N.E. 312, 146 
N.E. 109, 195 Ind. 551; Crabbs_ v. 
State, 139 N.E. 180, 193 Ind. 248; 
Moore-Mansfield Constr. Co. v. Indi- 
anapolis, etc., R. Co., 101 N.E. 296, 
179 Ind. 356, 44 L.R.A.N.S. 816, Ann. 
Cas. 1915D 917; Knight v. Miller, 87 
N.B. (828, 172 Ind. 27,. 18 Ann.Cas. 
1146; Milligan v. Arnold, 98 N.E. 822, 
50 Ind.App. 559. 


Kan.—State v. Reno County, 158 P. 
861, 98 Kan. 648; Ash v. Thorp, 68 P. 
1067, 65 Kan. 60. 


Ky.—Earhart v. Middendorf, 27 S. 
W.(2d) 657, 234 Ky. 78. 


La.—State v. Kilshaw, 103 So. 740, 
158 La. 203; State v. Louisiana Bd. 
of Parole, 92 So. 312, 151 La. 720. 


Md.—Mt. Vernon Woodberry Cotton 
- Duck Co. v. Frankfort Marine, Acci- 
dent & Plate Glass Ins. Co., 75 A. 105, 
111 Md. 561, 134 Am.S.R. 636; Strauss 
v. Heiss, 48 Md. 292. 

Mich.—Jasnowski v. Connolly, 158 
N.W. 229, 280, 192 Mich. 139 [cit Cyc]; 
Boyer v. Grand Rapids F. Ins. Co., 
83 N.W. 124, 124 Mich. 455, 83 Am. 
S.R. 338. 

Minn.—State v. Standard Oil Co., 
126 N.W. 527, 111 Minn. 85. 


Mo.—State v. Bronson, 21 S.W. 1125, 


115 Mo. 271; State v. Burgdoerfer, 17 
S.W. 646, 107 Mo. 1, 28, 14 L.R.A. 
846. 

Mont.—State v. Erickson, 244 P. 
287, 75 Mont. 429. 

Neb.—Appel Mercantile Co. - v. 


Barker, 138 N.W. 1133, 92 Neb. 669; 


State v. Heldenbrand, 87 N.W. 25, 
62 Neb. 136, 89 Am.S.R. 743. 
N.Y.—Neuendorff v. Duryea, 69 N. 


Y. 557, 25 Am.R. 285 [aff 6 Daly 276]. 


N.D.—Eaton yv. Guarantee Co., 88 N. 
Ww. 1029, 11 N.D. 79; Power v. Kitch- 
ing, 86 N.W. 737, 10 N.D. 254, 88 Am. 


s 


STATUTES 


[59 C.J.] 809 


render an act void where the whole of it is refer- 
able to one of them.1§ 


[§ 390] c. Construction of Title. In determin- 
ing the sufficiency of the title of a statute, under 
a constitutional provision requiring the subject of 
an act to be expressed in its title,!® its language 
should be reasonably?® and liberally?! interpreted, 


in the light of the general legislative purpose?? and 


The fact that 


)S.R. 691. 


Okl.—Ex p. £48 Py 1061; 


11 Okl.Cr. 449. 


Or.—State vy. Frazier, 59 P. 5, 36 
Ors LVS. ; 


Pa.—Singer Sewing Mach. Co. v. 
Tonkay, 18 Pa.Dist. 963; In re Penn- 
Sylvania’s Gettysburg Memorial, 34 
Pa.Co. 237. 


Ambler, 


3 S.D. 29. See State v. Young, 157 
N.W.. 325, 37 S.D. 196 (recognizing 
the rule). 


Tenn.—Brownsville v. Reid, 14 S.W. 
(2a) 730, 158 Tenn. 445 [reh den 15 S. 
W.(2d) 745, 159 Tenn. 99]; Knoxville 
v. Gass, 104 S.W. 1084, 119 Tenn® 438, 
14 L.R.A.N.S. 519; Nichols, ete., Co. 
v. Loyd, 76 S.W. 911, 111 Tenn. 145; 
Powers v. McKenzie, 16 S.W. 559, 90 
Tenn. 167. See Petty v. Phoenix Cot- 
ton Oil Co., 264 S.W. 353, 150 Tenn. 
292 (recognizing the rule). 


Tex.—Lowery v. Red Cab Co., (Civ. 
App.) 262 S.W. 147. 


Wash.—-Cudihee vy. Phelps, 136 P. 
367, 76 Wash. 314. 


W.Va.—McEldowney v. Wyatt, 30 
S.E. 239, 44 W.Va. 711, 45 L.R.A. 609. 


Compare State v. Steelman, 49 A. 
978, 66 N.J.Law 518; Johnson v. As- 
bury Park, 39 A. 698, 60 N.J.Law 427 
(both holding that a statute the body 
of which is less broad than the title 
is void where the title evinces an in- 
tention to legislate as to the whole 
scope of the subject thereby express- 
ed, but that in the absence of such 
apparent intention an act is not void 
merely because the title is broader 
than the body of the act). 


But see Smith v. Howell, 38 A. 180, 
60 N.J.Law 384 (to same effect, in 
the case of a statute relating to town- 
ships of specified classes); Beverly 
v. Waln, 30 A. 545, 57 N.J.Law 143 
(holding that a statute is void where 
its title refers to cities generally and 
the body of the act relates only to 
cities of a specified class); Coutieri 
vy. New Brunswick, 44 N.J.Law 58 
(so holding where the body of the 
statute was applicable solely to one 
city). 

18. Ala.—Gibson yv. State, 106 So. 
231, 214 Ala.-88; Hawkins v. Rob- 
erts, 27 So. 327, 122 Ala. 130; Jud- 
son v. Bessemer, 6 So. 267, 87 Ala. 
240, 4 L.R.A. 742. 


Ill.—Peo. vy. Solomon, 106 N.E. 458, 
265 Ill, 28. 


Neb.—Murray v. Nelson, 185 N.W. 
319; 107 Neb. 52. 


N.D.—State v. Turner, 
924, 37 N.D. 635. 


Tenn.—Foster v. Graham, 285 S.W. 


164 N.W. 


570, 154 Tenn. 412, 47 ALR. 971; 
Palmer v. Southern Express Co., 165 
S.W. 236, 129 Tenn, 116. 


19. Constitutional provisions relat- 
ing to titles of acts in general see su- 
pra §§ 371-377. 


20. Allegheny Home’s 


County 


of prior legislation,?* and should not be technically 
or eritically construed,?* nor should it be held in- 


Case, 77 Pa. 77; Hallman y. Mont- 
gomery County, 6 Pa.Dist.&Co. 239. 


21. Ala.—First Nat. Bank = v. 
Smith, 117 So. 38, 217 Ala. 482. 


Alaska.—Wickersham v. Smith, 7 
Alaska 522; Nordstrom v. Sivertsen- 
Johnsen Min., ete., Co., 5 Alaska 210. 


Fla,—Jerome H. Sheip Co. v. Amos, 
130 So. 699. 


Kan.—Lynch vy. 
55 Kan. 367. 


Minn.—Watkins v. Bigelow, 100 N. 
W. 1104, 98 Minn. 210. 


N.M.—In re Ortiz, 246 P. 908, 31 N. 
M.. 427. 


N.D.— State v. Peake, 120 N.W. 47; 
18 N.D. 101. 


Tex.—Bitter v. Bexar County, 
(Commn.App.) 11. S.W.(2d) 163 [rev 
(Civ.App.) 266 S.W. 224]. See to 
same effect Eastland County v. Ford, 
(Civ.App.) 23 S.W.(2d) 848. 


Va.—Lucchesi v. Com., 94 S.E. 925, 
122 Va. 872; ‘Com. vo Brown, 21 “SiH. 
357, 91 Va. 762, 28 L.R.A. 110. 


W.Va.—State v. Haskins, 115 S.E. 
720, 92 W.Va. 632. 


Wis.—In -re Southern Wisconsin 
Power Co., 122 N.W. 809, 140 Wis. 265; 
In re Southern Wisconsin Power Co., 
122 .N.W. 801, 140 Wis. 245. 


See In re Byrne, i7 Pa.Dist. 427 
(applying the rule); Utah State Fair 
Assoc. v. Green, 249 P. 1016, 68 Utah 
251 (to same effect). 


“General titles to statutes should 
be liberally construed in a common- 
sense way.” Watkins v. Bigelow, 100 
N.W. 1104, 1108, 93 Minn. 210. 


22. State v. Turner, 164 N.W. 924, 
387 N.D. 635; State v. Peake, 120 N.W. 
47, 18ND. 101. 


23. McClure v. Riley, 243 P. 429, 
198 Cal. 23; In re Weymann, 268 P. 
971, 92 Cal.App. 646; Williamsburg v. 
Bottenfield, 90 Pa.Super. 203. See 
Jordan v. McClure Lumber Co., 54 So. 
415, 170 Ala. 289 (applying the rule); 
State v. Grier, (Del.) 88 A. 579 (where 
it was said that in determining the 
sufficiency of a title the court will 
take judicial notice of other laws on 
the same subject existing at the time 
of the passage of the act). 


24. Fla.—Jerome H. Sheip Co. v. 
Amos, 130 So. 699; Florida Hast Coast 
R. Co. v. Hazel, 31 So. 272, 43 Fla. 263, 
99 Am.S.R. 114. 


La.—Lacoste v. Louisiana Dept. of 
Conservation, 92 So. 381, 151 La. 909 
[aff 44 S.Ct. 186, 263 U.S. 545, 68 L. 
Hd. 437]. 


N.J.—In re “An Act to Amend an 
Act Entitled ‘An Act Concerning: Pub- 
lic Utilities’”’, 84 A. 706, 83 N.J.Law 
303. See Sawter v. Shoenthal, 83 A. 
1004, 83 N.J.Law 499 [rev 80 A. 101, 
81 N.J.Law 197] (where the court said 
that the validity of a title is not 
to be determined by nice distinctions 
of etymology or definition of words). 


N.D.—State v.. Peake, 120 N.W. 47, 


Chase, 40 P. 666, 


$10. [59 C.J.] 


sufficient unless the question is free from doubt.?> 
A title should not be read as a limitation upon the 
body of the act or as restricting its operation,*® but 
as a reference to, or skeleton of, the matter which 
The maxim that the ex- 


is to be found therein.?* 


pression of one thing is the exclusion of anothe 
is not applicable in construing a title,?® and gen- 
eral expressions are not limited or restricted by 
a subsequent specification of details or particulars.®°® 
Where, however, in a title an enumeration of spe- 
eifie matters is followed by words of general import, 
the latter are to be understood as limited to things 
of like kind to those specifically mentioned.3+ 
title must be construed as a whole,®? and the ordi-— 
_nary rules of grammar are to be applied,?* but un- 
due weight should not be given to punctuation.** 
Words in a title must be taken in their common and 


49, 18 N.D. 101. 


Pa.—Com. v. 
517. 


And see cases supra notes 20, 21. 


“Tt is true that when the evident 
purpose of a legislative act is re- 
strictive its provisions are, as a rule, 
strictly construed. To extend this 
rule of construction from the body. to 
the title of an act is, however, an 
apparent misapplication of a proper 
rule. For the purpose of determining 
the constitutionality of anact .. . 
no classification of titles has the 
countenance of any standard author- 
ity; and all titles, whether provisions 
of the act are general, specific, reme- 
dial, or restrictive, are alike to be 
liberally and not technically con- 
strued.’’ State v. Peake, supra. 

[a] Mere verbal inaccuracies in a 
title should be disregarded. Jerome 
eS Co. vy. Amos, (Fla.) 130 So. 
699. 


Barnett, 9 Pa.Dist. 


Fla.—Florida Past Coast R. 
43 Fla263, 


25. 
Co. v. Hazel, 31 So. 272, 
99 Am.S.R. 114. 


La.—State v. Fontenot, 61 So. 534, 
132 La. 481, Ann.Cas.1915A 76. 


N.D.—State v. Peake, 120 N.W. 47, 
18 N.D. 101. 


Okl1.—State v. Pitts, 277 P. 918. 


Wash.—State v. Hennessy, 195 P. 
211, 114 Wash. 351. 


Wis.—In re Southern Wisconsin 
Power Co., 122 N.W. 809, 140 Wis. 
265; In re Southern Wisconsin Power 
Co., 122 N.W. 801, 140 Wis. 245. 


Construction of constitutional re- 
quirement in favor of validity of act 
in general see supra § 372. 


26. Peo. v. Brown, (Cal.App.) 298 
PRP. 503; Torson vy. Fleming, 266 P. 
845, 91 Cal.App. 168. 


27. Torson v. Fleming, supra. 


28. Generally see Expressio unius 
est exclusio alterius 25 C.J. p 220. 


29. Goetz v. Smith, 278 S.W. 417, 
152 Tenn. 451; Doeppenschmidt v. 
International, etc., R. Co., 101 S.W. 
1080, 100 Tex. 532; Consolidated Un- 
derwriters v. Kirby Lumber Co., (Tex. 
Commn.App.) 267 S.W. 708 [rev (Civ. 
App.) 250 S.W. 476, and disappr sub 
nom. Adams v. San Angelo Water- 
works Co., 25 S.W. 605, 86 Tex. 487]. 
But see Indianapolis Northern Tract. 
‘Co. v. Brennan, 87 N.E. 215, 90 N.E. 
65, 68, 91 N.E. 503, 174 Ind. 1, 30 L. 
R.A.N.S. 85; Com. v. Smith, 8 Pa.Dist. 
&Co. 702; King v. Lancaster County, 
28 Pa.Dist. 1008; Eastland County v. 
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ject of an act 


Ford, (Tex.Civ.App.) 23 S.W.(2d) 848 
(contrary dicta). 


39. Goetz v. Smith, 278 S.W. 417, 
152 Tenn. 451. 


31. Ritchie vy. Peo. 40 N.E. 454, 
155 Ill. 98, 46 Am.S.R. 315, 29 L.R.A. 
79; Curtis, ete., Gravel, ete., Co. v. 
State Highway Commn., 111 A. 16, 91 
N,J.Eq. 421. See Jasnowski vy. Con- 
nolly, 158 N.W. 229, 192 Mich. 139 
(applying the rule). 


32. Gibson v. State, 106 So. 231, 
214 Ala. 38. 
33. State v. Erickson, 244 P. 287, 


75 Mont. 429. 
34. State v. Erickson, supra. 


35. Moore-Mansfield Const. Co. v. 
Indianapolis, etc., R. Co., 101 N.E. 296, 
179 Ine. 356, 44 L.R.A.N.S. 816, Ann. 
Cas.1915D 917; Indianapolis Northern 
Traction Co. y. Brennan, 87 N.E.. 215, 
90 N.E. 65, 68, 91 N.E. 503, 174 Ind. 
1, 30 L.R.A.N.S. 85; Lewis and Clark 
County v. Industrial Acc. Bd. of Mon- 
tana, 155 P. 268, 52 Mont. 6, L.R.A. 
1916D 628; State v. Twining, 64 <A. 
10738, 1135, 73 N.J.Law 683 [aff 62 A. 
402, 73 N.J.Law 3, and 29 S.Ct. 14, 211 


WS. 08, bs dus. On Curtiss Jelten 
Gravel, etc. Co. v. State Highway 
Commn.,, Vit) AL 16, 91) N.J Big. 421: 


Com. v. Hartman, 19 Pa.Co. 97; Com. 
v. Moorhead, 7 Pa.Co. 513. See to 
same effect Wilmington Trust Co. v. 
EMighfield;.(Del.) 53 “AY 864..867% 
Hulme vy. Trenton Bd. of Comrs., 111 
A. 541, 95 N.J.Law 30 [aff 112 A. 498, 
95 N.J.Law 545]. 


“The question [of the sufficiency 
of a title] is not one of intent on the 
part of the lawmakers in phrasing 
the title, but of its significance and 
meaning to those who might read it 
at that stage of its history when it 
was only a bill going through the 


process of its enactment into law.” 
Wilmington Trust Co. v. Highfield, 
supra. 

36. Turner v. Coffin, 74 P. 962, 9 


Idaho 838; Com. v. Curry, 6 Pa.Dist. 
143, 18) Pa.Co! 513; — Com. ve Hart- 
man, 19 Pa.Co. 97. Compare Wright 
v. Fulton County, 150 S.E. 262, 169 


Ga. 354 (holding that the legislature 
can, in the body of an act, define 
words or terms used in its title with- 
out violating the constitutional re- 
quirement); State v. Revelle, 165 S. 

1084, 257 Mo. 529 (holding that 
an act entitled one to “define certain 
classes of indemnity contracts” 
which provides that contracts to in- 
demnify a party against casualty or 
property damage shall not constitute 
insurance is unconstitutional, since it 


[§§ 390-391 


ordinary meanings,®® and the legislature cannot in 
the body of an act impose another or unusual mean- 
ing upon a term used in the title without disclosing 
such special meaning therein;** but where a word 
of more than one generally understood meaning is 
‘found in a title the reader is put upon inquiry to as- 
certain what meaning is intended in the act,** and 
ambiguous terms will ordinarily be given such con- 
struction as not to render the title offensive to the 
constitutional requiremen 
it is permissible in construing the title of a statute 
to refer to the body of the act;?® but there is also 
authority to the contrary.*° 


[§ 391] d. Reference to Extrinsic Document. 
Where a constitutional provision requires the sub- 
to be expressed in its title, a title 
referring to an extrinsic document for its subject 


$.38 


It has been held that 


takes away from such contracts the 
definition attached to them by law 
and gives no other). But see In re 
Ortiz, 246 P. 908, 909, 31 N.M. 427 
(where the court said: ‘‘We know of 
no rule prohibiting the Legislature 
from using words in a _ special or 
modified sense, and one different from 
the accepted sense in which these 
words are ordinarily used;’ and it 
was held that an act, reciting in its 
title that it related to “appeals,” 
which provided in the body of the 
act for the removal of causes from 
one court to another, was not uncon- 
stitutional, as failing to express its 
subject in its title). 


ia] Thus the legislature cannot 
in the title of an act use language 
which in the ordinary acceptation of 
the terms thereof would imply one 
idea and in the body of the act de- 
clare that such language means the 
reverse. Turner v. Coffin, 74 P. 962, 
9 Idaho 3388. 


Title of statute using terms in un- 
usual or special meaning see supra § 
387 note 88 [a]. 


87. Moore-Mansfield Constr. Co. v. 
Indianapolis, ete., R. Co., 101 N.B. 296, 
179 Ind. 356, 44 _L.R.A.N.S. 816, Ann. 
Cas. 1915D 917. Compare Shields y. 
Williams, 19 S.W.(2d) 261, 159 Tenn: 
349 (holding that, if the words in a 
title, taken in any sense or meaning 
which they will bear, are sufficient to 
cover the provisions of the act, it 
Will be sustained although the mean- 
ing so given the words may not be 
the most obvious or common one). 


38. State vy. Murphy, 101 So. 465, 
211 Ala; 668. 


39. State v. Closser, 99 N.E. 1057, 
179 Ind. 230; Western Union Tel. Co. 
v. Braxtan, 74 N.E. 985, 165 Ind. 165; 
Austin v. McCall, 68 S.W. 791, 95 Tex. 
575: McPherson vy. Camden F. Ins. 
Co., (Tex.Commn.App.) 222 S.W.. 211 
[Laff (Civ.App.) 185 S.W. 1055]. Com- 
pare Otoe County vy. Baldwin, 4 S.Ct. 
265, 111 U.S. 1, 28 L.Ed. 331 (holding 
that language used in a title is not 
to be construed to render the act re- 
strictive where no such_ restriction 
appears in the body of the act and 
the title is capable ef a general con- 
struction). 


Title as aid in construction of body 
of act see infra § 599. 


40. Peo. v. Joyce, 92 N.E. 607, 610, 
246 Ill. 124, 20 Ann.Cas. 472 (“The ti- 
tle must be construed with reference 
to the language used in it alone, and 
not in the light of what the body of 
the act contains’). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is insufficient.41 


ber.41% 


[§ 392] e. Error, Redundancy, or Surplusage in 
Title. An apparent error in the title of a statute,*? 
or the inclusion in a title of redundant matter*® or 
surplusage,+* where not ecaleulated to mislead or 
deceive, does not affect its sufficiency under a con- 
stitutional requirement that the subject of an act 
be expressed in its title, and may be disregarded.*® 
Where, however, an error is such that one reading 
the title might be misled thereby, the title is insuf- 
ficient ;*® and a court cannot, under the guise of 


41. Pennington v. Woolfolk, 79 Ky.] F. 7438, 47 C.C.A. 657; 


13, 3 Ky.L. 421; Tingue v. Port Ches- 
ter, 4 N.E. 625, 101 N.Y. 294; Gunter 
v. Texas Land, etec., Co., 17 S.W. 840, 
82 Tex. 496. 


414. See 
[b]. 

42. U.S.—Dakota County School 
Dist. No. 11 v. Chapman, 152 F. 887, 
§2 C.C.A. 35 [certiorari den 27 S.Ct. 
792, 205 U.S. 545, 51 L.Ed. 923]; Mcnt- 
ywomery Traction Co. v. Montgomery 
Amusement Co., 140 F. 988, 72 C.C.A. 
682 [aff 139 F. 353]. 


‘Cal.—In re Campbell, 77 P. 674, 1438 
[Cats v623 Vat "26 “S-Ct. “182, 200 U.S, 
87, 50 L.Ed. 382). 


Kan.—Allen v. Hopkins, 61 P. 750,. 
62 Kan. 175; Brook v. Blue Mound, 
59 P. 273, 61 Kan. 184. 


Minn.—State y. Lake City, 25 Minn. 
404. 


Mo.—State v. Arkansas Lumber Co., 
169 S.W. 145, 260 Mo. 212; State v. 
Wiethaupt, 133 S.W. 329, 231 Mo. 449. 


N.J.—Curry v. Elvins, 32 N.J.Law 
862; Fantz v. Essex County Juvenile 
Ct., 142 A. 350, 6 N.J.Misc. 586. 


Pa.—In re Delaware County Li- 
cense Bonds, 10 Pa.Co. 594; In re 
Clearfield County License Bonds, 10 
Pa.Co. 598. 


Tenn.—State v. 
867, 152 Tenn. 217. 


Tex.—State vy. McCracken, 42 Tex. 
383. 


See Erickson v. Cass County, 92 N. 
W. 841, 852, 11 N.D. 494 (recognizing 
the rule). 


“Brrors in titles are not necessari- 
ly always fatal. When they are ob- 
vious from an inspection of the title, 
or when an inadvertence is apparent 
from facts which courts and the pub- 
lic are bound to know, and it is ap- 
parent that the error could not have 
misled either the legislature or the 
public, and the true intent is certain, 
the error will be disregarded.” 
Erickson vy. Cass County, supra. 


[a] “For” instead of “against.”— 
No objection lies to the sufficiency of 
the title of an act which recites that 
the purpose of the act is to provide 
a fund for a designated purpose and 
prescribe the conditions upon which 
it shall be appropriated, and “to pro- 
vide for fraudulent practice in con- 
nection with it,’’ since it is manifest 
that the word “gop” was used instead 
of the word ‘against,’ and the error 
may be disregarded. State v. Trotter, 
276 S.W. 867, 152 Tenn. 217. 


43. Terminal Drilling Co. v. Jones, 
269 P. 894, 897, 84 Colo. 279 [cit Cyc]; 
In re Haynes, 22 A. 928, 54 N.J.Law 


. 


infra § 400 note 78% 


Trotter, 276 S.W. 


44. U.S.—Beatrice v. Mossbich, 108 


This vale has not, however, been 
applied to invalidate a title of an amendatory act 
referring to the statute amended by name or num- 
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disregarding surplusage, reject a part of the title 
of an act for the purpose of saving the act,*’ nor, 
on the other hand, can it supply omitted words in 


order to make the title conform to the body of the 


act,“ 


eral. 


act.5 


Illinois v. Illi- 
HOS iCent. vite COs) oo eho HOO Pate, Le 
S.Ct. 110, 146 U.S. 387, 36 L.Ed. 1018]. 


Ala.—Thomas y. State, 27 So. 315, 
124 Ala. 48. 


Colo.—Terminal Drilling Co. v. 
Jones, 269 P. 894, 897, 84 Colo. 279 
[eit Cyc}. 


Fla.—State v. Hand, 119 So. 376, 96 
Fla. 799; Jones y. State, 112 So. 
556, 93 Fla. 603; State v. Green, 18 
So. 334, 36 Fla. 154. 


Mich.—Hume v. Fruitport, 219 N. 
W. 648, 242 Mich. 698; Jasnowski v. 
Connolly, 158 N.W. 229, 230, 192 Mich. 
139 [cit Cye]. 


N.J.—New Jersey Bd. of Health v. 
Phillipsburg, 91 A. 901, 83 N.J.Eq. 
402 [aff 96 A. 62, 85 N.J.Eq. 161]; 
Schmalz v. Wooley, 41 A. 939, 57 NJ. 
Eq. 303, 73 Am.S.R. 687, 43 L.R.A. 


86 [rev 39 A. 539, 56 N.J.Hq. 649]. 


S.D.—Wheelon vy. South Dakota 
Land Settlement Bd., 181 N.W. 359, 
43 S.D. 551, 14 A.L.R. 1145. 


Tenn.—Goetz v. Smith, 278 S.W. 
417, 152 Tenn. 451; Davis v. Hailey, 
227 S.W. 1021, 143 Tenn. 247; Nichols, 
ete., Co. v.- Loyd, 76 SW. 911, 111 
Tenn. 145. 


See State v. Arkansas Lumber Co., 
169 S.W. 145, 260. Mo. 212 (applying 
the rule). 


[a] Title designating act as 
amendatory where no prior statute 
exists.—A statute entitled “A further 
supplement to an act entitled ‘An act 
to protect trade marks and labels’ ”’ is 
not insufficient, under the constitu- 
tional requirement, although there 
was in existence no prior act to pro- 
tect trade marks and labels, since the 
title clearly indicates that the sub- 
ject matter of the act is trade marks 
and labels, and the mere caliing it a 
supplement to another is surplusage 
and expresses nothing of its subject 
or object. Schmalz v. Wooley, 41 A. 
939, 57 N.J.Eq. 303, 73 Am.S.R._ 687, 
ne 86 [rev 39 A. 539, 56 N.J.Eq. 


45. See cases supra notes 42-44, 


46. Turnquist v. Cass County 
Drain. Comrs., 92 N.W. 852, 11 N.D; 
Hiss Erickson v. Se County, 92 N. 
Ww. 841 > dal IN.D: 749 


[a] Snot that fet Seen of body 
of act makes error apparent does not 
authorize a court to disregard or cor- 
rect the’mistake if it might have mis- 
led some person, since to permit a 
correction by such means would be 
utterly to destroy the safeguards af- 
forded by the constitutional require- 
7 that the subject of legislation 

all be expressed in the title. Erick- 
son. v. Cass County, 92 N.W. 841, 11 
N.D. 494. 


Misleading titles in generai see su- 


[§ 393] 2. Matters Covered by Title—a. In Gen- 
Since a constitutional requirement that the 
subject of a statute be expressed in its title is gen- 
erally regarded as mandatory,*® the title is an ‘es- 
sential part of an act,°° and the subject expressed 
in the title fixes the limit of the valid scope of the 
The provisions of an act must correspond 
with the subject expressed in its title;®? so noth- 
ing ean validly be included in the body of a statute 


pra § 388. 


47. Hume v. Fruitport, 219 N.W. 
648, 242 Mich. 698;Schmalz v. Wooley, 
39 A, 539, 56 N.J. Eq. 649. 


48. Robinson v. a 107 S.B. 
476, 116 S.C. 193. 


49. See supra § 373. 


50. Crabbs v. State, 139 N.E. 180, 
193 Ind. 248; Hazelrigg Vv. Hazelrigg, 
183 S.W. 933, 169 Ky. 345; Southern 
Re Cos vi Rowland, 376 S.W. 638, 152 
Tenn. 243. 


51. Colo.—Peo. v. 
P. 657, 67 Colo. 69. 


Hawaii—tTerr. v. 
307. 

Ky.—Hazelrigg v. 
S.W. 933, 169 Ky. 345. 


N.J.—Patterson v. Close, 83 A. 2335. 
82 N.J.Law 160 [aff 86 A. 430, 84 N.J. 
Law 319]; Dobbins v. Northampéfon, . 
14 A, 587, 50 N.J.Law 496; Hendrick- - 
son v. Fries, 45 N.J.Law 555; Cur-- 
tis, ete., Gravel, etc., Co. v. State- 
Highway Commn., 111 A. 16; SIONS. 
Eq. 421. 

N.Y.—O’Connor v. New York, 165. 
N.Y.S. 625, 178 App.Div. 550. 

Ohio.—Fenn y. State, 17 OhioN.P.. 
N.S. 474, 


Okl.—Cornell v. McAllister, 249 
959, 121 Okl. 285. 


Tenn.—Kirk vy. State, 150 S.W. 83, 
126. Tenn. 7, Ann. Cas.1913D 1239: 
Memphis St. R. Co. v. Byrne, 104 S.W. 


Friederich, 185 
Kua, 22 Hawaii 


Hazelrigg, 183. 


460,, 119 “Tenn: (278, 2905 \2 State ve 
Schlitz Brewing Co., 59 SW. 1033, 104 
Menn. 115, T28I078 ‘Am. .R. 941. 


See South Florida Trust Co. v. Mi- 
ami Coliseum Corp., (Fla.) 133 So. 
334; State v. Bryan, 39 So. 929; 962, 
50 Fla. 293 (both cases recognizing: 
the rule). 


“If the title adopted be narrow and 
restricted, carving out for treatment 
only a part of a general subject, the 
legislation under it must be confined 
within the same limits; . . and 
if it be broad and general, the legisla= 
tion under it may have a like scope.” 
State v. Schlitz Brewing Co., supra 
[quot Memphis St. R, Co. v. Byrne, 
supra]. 


52. -Ala.—First Nat. Bank vy. 
Smith, 117 So. 38, 217 Ala. 482. 


Fla.—Williams y. Dormany, 126 So- 
117, 99 Fla. 496. See West v. State, 
39 ‘So. 412, 50 Fla. 154 (recognizing 
ae rule). 


y.—Owensboro v. Hazel, 17 S.W. 
pee 1031, 229 Ky.°752. 


Nev.—State v. Payne, 295 P. 770., 


Tenn.—State v. Collier, 23 S.W. (2d) 
897, 160 Tenn. 403. 


See Oliver v. State, 144 N.E. 612, 
195 Ind. 65 (holding that the court 


~ 
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which is not expressed in or covered by the title,°* 
and all parts of an act which are not within its 
title are unconstitutional and void,°* even though 
such provisions might properly have been included 
in the act under a broader title.°° 


will look from the title to the body 
of the act, and from the body to the 
title, and from a consideration of all 
the provisions of both will determine 
whether or not the provisions of the 
act are all fairly referable to one 
general subject expressed in the title, 
and matters properly connected there- 
with); State v. Gibson, 174 N.W. 34, 
181 N.W. 704, 189 Iowa 1212 (to same 
effect). 


53. Colo.—Lowdermilk v. Peo., 202 
P. 118, 70 Colo. 459; In re Breene, 24 
P. 3, 14 Colo. 401. 


Del.—State v. Grier, 88 A. 579, 27 
Del. 322. 


Fla.—State v. Sullivan, 128 So. 478, 
99 Fla. 1070; Smith v. Chase, 109 So. 
94, 91 Fla, 1044; Ex p. Knight, 41 So. 
786, 52 Fla. 144, 120 Am.S.R. 191. 


Ill. Department of Public Works, 
ete., v. Spanogle, 158 N.E. 526, 327 
Tll. 122; Peo. v. Stacker, 153 N.E. 354, 
322 Ill. 232. See to same effect Al- 
drich v. Reichert, 151 N.E. 608, 321 
Tll. 123; Kasch v. Anders, 149 N.E. 
275, 318 Ill. 272; Peo. v. Horan, 127 
N.E. 673, 293 Ill. 314. 


Ind.—Hobbs v. Gibson School Tp., 
144 N.E. 526, 195 Ind, 1. 


La.—State v. Power, 55 So. 348, 128 
La. 752; State v. Cotton, 55 So. 342, 
128 La. 749. 


Minn.—Megins v. Duluth, 106 N.W. 
89, 97 Minn. 23. 


Mo.—State v. Walker, 34 S.W.(2d) 
124; State v. Hackmann, 237 S.W. 
742, 292 Mo. 27. 


Nev.—State v. Payne, 295 P. 770. 


N.J.—Jones v. Morristown, 49 A. 
440, 66 N.J.Law 488; Allen v. \Ber- 
nards Tp. Comrs. of Taxation, 31 A. 
219, 57 N.J.Law 308. 


N.Y.—West Virginia Pulp, etc., Co. 
v. Peck, 171 N.Y.S. 1065, 104 Misc. 172 
[aff 178 N.Y.S. 668, 189 App.Div. 286, 
190 App.Div. 891]. 


Or.—Gaston vy. Thompson, 
717, 89 Or. 412. 


Pa.—Com. v. Kebort, 13 Pa.Dist. 
677; In re Penn, etc., Ave., West 
Reading, 39 Pa.Co. 289; Robb v. How- 
ara Dp. 138) | PaiCo.) 469" “Gaston v. 
Graham, 18 Pa.Co. 265. See In re 
Phosphorous Matches, 39 Pa.Co. 425 
(recognizing the rule). 


Tenn.—Harris v. Rush, 8 S.W.(2d) 
366, 157 Tenn. 295; Memphis St. R. 
Co. v. Byrne, 104 S.W. 460, 119 Tenn. 
278, 


Wash.—State v. Tieman, 73 P. 375, 
82 Wash. 294, 98 Am.S.R. 854. See 
Tsutakawa v. Kumamoto, 101 P. 869, 
102 P. 766, 53: Wash. 231 (recognizing 
the rule). 


{a] Civil matter in criminal stat- 
ute.—(1) A statute entitled one rela- 
tive to crimes and punishments and 
criminal proceedings cannot lawfully 
contain any provisions of a civil na- 
ture. State v. Tieman, 73 P. 875, 32 
Wash. 294, 98 Am.S.R. 854. (2) Title 
indicating inclusion of penalty as cov- 
ering provisions giving civil remedy 
for injuries sustained. by reason of 
violation see infra § 395. 


54. Ala.—Ham v. State, 47 So. 126, 
156 Ala. 645. / : 


Colo.— Peo. v. Fleming, 8 P..70, 7 
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Colo. 230. 


Fla.—State v. Sullivan, 128 So. 478, 
99 Fla. 1070; Williams v. Dormany, 
126 So. 117, 99 Fla. 496; Smith v. 
Chase, 109 So. 94, 91 Fla. 1044; Ex p. 
Knight, 41 So. 786, 52 Fla. 144, 120 
Am.S.R. 191; State v. Palmes, 3 So. 
171, 23 Fla. 620. 


Ga.—Harris v. State, 36 S.H: 232, 
110 Ga. 887; Green v. Savannah, 'R. 
M.Charit. 368. 


Idaho.—Jackson y. Gallet, 228 P. 
1068, 39 Idaho 382; Hailey v. Huston, 
1386 P. 212, 25 Idaho 165. 


Ill.—Peo. v. Chicago, ete., R. Co., 
125 N.E. 310, 290 Ill. 327; Northern 
Illinois Public Serv. Co. v. Reckten- 
wald, 125 N.E. 271, 290 Ill. 314, 8 A.L. 
R. 466; Sutter v. People’s Gaslight, 
ete., Co., 120 N.E. 562, 284 Ill. 634; 
Peo, v. Sayer, 92 N.E. 900, 246 II. 
382. See Italia America Shipping 
Corp. v. Nelson, 154 N.E. 198, 323 I11. 
427 (dictum). 


Ind.---Nedderman vy. State, 152 N.E. 
800, 198 Ind. 187; Hobbs v. Gibson 
School T’p., 144 N.E. 526, 195 Ind. 1. 


Iowa.—Chicago, ete, R. Co. v. 
Streepy, 224 N.W. 41, 207 Iowa 851. 


Ky.—Wood v. Com., 8 S.W.(2d) 428, 
225 Ky. 294; Walters v. Brown, 284 
S.W. 1017, 215 Ky. 196; Fayette Coun- 
ty Dist. Bd. of Tuberculosis Sanitari- 
um Trustees yv. Bradley, 222 S.W. 
518, 188 Ky. 426; Bosworth v. State 
University, 179 S.W. 403, 166 Ky. 436, 
L.R.A.1917B 808; Thompson y. Com., 
166 S.W. 628, 159 Ky. 8. 


Md.—Somerset County v. Pocomoke 
Bridge Co., 71 A. 462, 109 Md. 1, 16 
Ann.Cas. 874. 


Minn.—Megins v. Duluth, 106 N.W. 
89, 97 Minn. 23; Watkins v. Bigelow, 
100 N.W. 1104, 93 Minn. 210; Missis- 
sippi, etc., Boom Co. y. Prince, 24 N. 
W. 361, 34 Minn. 79. 


Mo.—State v. Sloan, 167 S.W. 500, 
258 Mo. 305. See to same effect Booth 
v. Scott, 205 S.W. 633, 276 Mo. 1 [er- 
ror dism 40 S.Ct. 484, 253 U.S. 475, 
64 L.Ed. 1020]; State v. Sloan, 167 
S.W. 501. : 


N.J.—Patterson v. Close, 86 A. 430, 
84 N.J.Law 319 [aff 83 A..233, 82 N.J. 
Law 160]; Cox v. American Dredging 
Co., 77 A. 1025, 80 N.J.Law 645; Fantz 
v. Essex County Juvenile Ct., 142 A. 
350, 6 N.J.Misec. 586. 


N.M.—State v. Candelaria, 
816, 28 N.M. 573. 


N.Y.—Gaynor v. Port Chester, 132 
N.E. 145, 231 N.Y. 451 [mod 160 N.Y.S. 


215 P. 


978, 174 App.Div. 122]; Economic 
Power, etc., Co. v. Buffalo, 88 N.E. 
889, 195 N.Y: 286, 

N.D.—State v. Turner, 164 N.W. 


924, 37 N.D. 635. 


Or.—Korth v. Portland, 261 P. 895, 
123 Or. 180, 58 A.L.R. 665; Gaston v. 
Thompson, 174 P. 717, 89 Or. 412. 


Pa.—Dewhurst v. Allegheny, 95 Pa. 
437; In re Susquehanna County Liq- 
uor Licenses, 1 Pa.Dist.&Co. 357; Com. 
v. Falk, 28 Pa.Dist. 702; In re Eastern 
Penitentiary, 14 Pa.Dist..595; Marys- 
ville Water Co. v. West Fairview, etc., 
Electrie St. R. Co., 13 Pa.Dist. 365: 
Com. v. Darlington, 8 Pa.Dist. 237; 
Miller v. Metropolitan L. Ins. Co:, 41 
Pa.Co, 691; In re Kauffman, 36 Pa.Co. 


[§ 393 


however, which are germane to, and naturally con- 
nected with, the subject announced by the title of 
an act and not excluded thereby are covered by it 
and may validly be.included in the statute;°® and 
of determining whether or not a 


1; Com. v. Rabe, 31 Pa.Co. 365; In re 
Eastern Penitentiary Appropriation, 
81 Pa.Co. 247; 
Brook Trout Co., 26 Pa.Co. 163; Baker 
v. Warren County, 22 Pa.Co. 205; 
Com. v. Hartman, 19 Pa.Co. 97; Mauch 
Chunk vy. Betzler, 19 Pa.Co. 27. 


Philippine.—Govt. v. Springer, 50 
Philippine 259 (per Johnson, J.) 


Tenn.—Gallatin v. Sumner County, 
279 S.W. 887, 152 Tenn. 518. 


Tex.—Providence Washington Ins. 
Co. v. Levy, (Civ.App.) 189 S.W. 1035 
[rev on other grounds (Commn.App.) 
222 S.W. 216]. 


Utah.—Utah State Fair Assoc. v. 
Green, 249 P. 1016, 68 Utah 251. 


W.Va.—State v. Haskins, 115 S.E. 
720, 92 W.Va. 632. t 


See State v. Banks, 31 So. 58, 106 La. 
480 (recognizing the rule); and cases 
infra note 55. 


Effect of partial invalidity on re- 
rraraea of statute see supra §§ 205— 
226. 


Operation and effect of constitution- 
Sri erator eee in general see supra § 


55. Fla.—State v. Sullivan, 128 So. 
478, 99 Fla. 1070; Ex p. Knight, 41 So. 
786, 52 Fla. 144, 120 Am.S.R. 191. 


Ill.— Peo. v. Chicago, etc., R. Co., 
125 N.E. 310, 290 Ill. 327; Sutter v. 
People’s Gaslight, ete., Co., 120 N.E. 
562, 284 Ill. 634. 


Ind.—Hobbs v. Gibson School Tp., 
144 N.E. 526, 195 Ind. 1. 


Ky.—-Owensboro v. Hazel, 17 S.W. 
(2d) 1031, 229 Ky. 752; Fayette Coun- 
ty Dist. Bd. of Tuberculosis Sanitari- 
um Trustees v. Bradley, 222 S.W, 518, 
188 Ky. 426, 


Minn.—Watkins v. Bigelow, 100 N. 
W. 1104, 93 Minn. 210. 


Mo.—State v. Hackmann, 237 S.W. 
742, 292 Mo. 27. 


See Memphis St. R. Co. v. Byrne, 
104 S.W. 460, 119 Tenn. 278 (where 
it was said that the body of an act 
must be confined to the subject of 
legislation expressed in the title, not- 
withstanding a more general title 
could have been adopted). 


56. U.S.—Blair v. Chicago, 26 S.Ct. 
427, 201 U.S. 400, 50 L.Ed. 801 [rev 
132 F. 848]; Martinez v. Porto Rico, 
46 F.(2d) 427. 


Ala.—Chapman vy. Railway Fuel Co., 
101 So. 879, 212 Ala. 106; Jackson v. 
Sherrod, 92 So. 481, 207 Ala. 245; 
Jefferson County Bd. of Revenue y. 
FBewitt, 90 So. 781, 206 Ala. 405; State 
v. Brock, 61 So. 646, 180 Ala. 505; 
Lovejoy v. Montgomery, 61 So. 597, 
180 Ala. 473 [answer conformed to 61 
So. 600, 9 Ala.App. 466]; Jordan v. 
McClure Lumber Co., 54 So. 415, 170 
Ala. 289; State v. Gunter, 54 So. 283, 
170 Ala. 165; Darrington v. State, 50 
So. 396, 162 Ala. 60; Glasscock v. 
State, 48 So. 700, 159 Ala. 90; State 
v. Louisville, ete., R. Co., 48 So. 391, 
158 Ala. 208; Ham vy. State, 47 So. 126, 
156 Ala. 645; Lewis v. State, 26 So. 
516, 123 Ala. 84; Spruill v. State, 106 
So. 875, 21 Ala.App. 211; .Amiss v. 
O’Rear, 104 So. 885, 21 Ala.App. 37; 
McNeal v. State, 92 So. 95,.18 Ala. 
App. 3811 [cert den 92 So. 921, 207 
Ala. 712]; Clark v. State, 58 So. 682, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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provision is germene to the title a reasonable mean- | ing should be given to the words and context of 


4 Ala.App. 105. 


Alaska.—Wickersham v. Smith, 7 
Alaska 522; Nordstrom v. Sivertsen- 
Johnsen Min. «7 6tc., -Co:, 5 Alaska, 210. 


Ariz.—Hancock v. State, 254 P. 225, 
81 Ariz. 389; State v. Davey, 232 Pp. 
884, 27 Ariz. 254. 


Cal.—Hecke v. Riley, 290 P. 451; 
Los Angeles City School 
Odell, 254 P. 570, 200 Cal. 637; In re 
Welling’s Hst., 221 P, 628, 192 Cal. 506; 
Buelke y. Levenstadt, 214 P. 42, 190 
Cal. 684; Peo. v. Jordan, 156: Py 451; 
IN2 Cal 3915 Hx cp: Hallowell, 99 P. 
490, 155 Cal. 112;. De Witt v. San 
Francisco, 2 Cal. 289; Pacific Coast 
Dairy v. San Francisco Police Ct., 
(App.) 298 P. 164; Galeppi v. Swans- 
ton, (App.) 290 P. 116; Peo. v. Hil- 
liard, 284 P. 1070, 108 Cal.App. 698; 
Treat v. Los Angeles Gas, etc., Corp., 
256 P. 447, 82 Cal.App. 610; Moore v. 
Williams, 127 P. 509, 19 Cal. App. 600. 


Colo.—Rice y. Franklin Loan, etc., 
Co., 258 P. 223, 82 Colo. 163; Broad- 
bent Ae McFerson,. 250 P. 852, 80 Colo. 


264; Roark v. Peo., 244 P. 909, 79 Colo. | 


181; Lowdermilk v. Peo., 202 P. 118, 
70 Colo. 459; Peo. v. Erbaugh, 94 P. 
349, 42 Colo. 480; Clair v. Peo., 10 P. 
799, 9 Colo. 122. 


Fla.—Singleton v. Knott, 133 So. 71; 
State v. Hand, 119 So. 376, 96 Fla, 
799; Hiers v. Mitchell, 116 So. 81, 
95 Fla. 345; In re De Woody, 113 So. 
677, 94 Fla. 96; Smith v. Chase, 109 
So. 94, 91 Fla. 1044; State v. Vestel, 
88 So. 477, 81 Fla. 625; Van Pelt v. 
Hilliard, 78 So. 6938, 75 Fla. 792, L.R.A. 
1918E 639; Rushton v. State, 78 So. 
345, 75 Fla. 422; Fine v. Moran, 77 So. 
533, 74 Fla. 417; Ex p. Gilletti, 70 So. 
446, 70 Fla. 442; Ex p. Pricha, 70 So. 
406, 70 Fla. 265; Butler v. Perry, 66 
So. 150, 67 Fla. 405 [aff 36 S.Ct. 258, 
240 U.S. 328, 60 L.Ed. 672]; Ex p. 
Knight, 41 So. 786, 52 Fla. 144, 120 
Am.S.R. 191; State v. Bryan, 39 So. 
929, 50 Fla. 293. See to same effect 
Apgar Vv. bee hae ag ee 116 So. 78, 95 Fla, 
457. 


; Aca eee v. Shepherd, 154 S.E. 
780; Wright v. Fulton County, 150 S. 
HB. 262, 169 Ga. 354; Bitting v. State, 
139 S.E. 877, 165 Ga. 55; Corenblum v. 
State, 113 S.H. 159, 153 Ga. 596; Nolan 
v. Central Georgia Power Co., 67 S.E. 
656, 134 Ga. 201; Banks v. State, 52 
$.B. 74, 124 Ga. 15, 2 L.R.A.N.S. 1007. 


Hawaii. aAhmi v. Buckle, 17 Hawaii 
200. 


Idaho.—Ex p. Crane, 151 P. 1006, 27 
Tdaho 671, L.R.A.1918A 942 [aff 38 S. 
Ct 98,245" U.S.. 304,° 62° L.Ed. , 3047; 
Pioneer Irr. Dist. v. Bradley, 68 P. 
295, 8 Idaho 310, 101 Am.S.R. 201. 


Ill.— Peo. v. Swanson, 172 N.E. 3, 
340 Ill. 188; Litchfield v. Thorworth, 
HGS aN Be 2 65e ool Ll. A697 Lie 6O..3 Ve 
Small, 166 N.E. 135, 334 Ill. 321, 62 
A.L.R. 912; Peo. v. Emmerson, 165 
NEB oI Sae) Els 606, (62. AT. 912", 
Zurich General Acc., etc., Ins. Co. v. 
Industrial Commn., 163 -N.H. 466, 331 
Ill. 576; Peo. v. Landers, 160 N.E. 
836, 329 Ill. 453; Peo. v. Kramer, 160 
N.E. 60, 328 Ill. 512; Michaels v. Hill, 
159 N.E. 278, 328 Ti. 11; Department 
of Public Works; etc., v. "Spanogle, 158 


N.E. 526, 327 Ill. 122; Peo. v. Stacker,. 


153 N.E. 354, 322 I11. 232: Peo., v. Hoff- 
man, 152 N.E. 597, 322 Ill. 174; State 
v. Milauskas, 149 N.E. 294, 318 Tl; 
198; Peo. v. Newcom, 149 N.E. 269, 318 
Tll. 188; Peo. v. Lloyd, 136 N.E. 505, 
304 Ill. 23; Peo. v. Sisk, 130 N.E. 696, 
297 Ill. 314; Peo. v. Chicago, ete., Ri 
Co., 125 N.E. 310, 290 Ill. 327; North- 
ern Illinois Public Serv. Co. v. Reck- 
tenwald, 125 N.E. 271, 290 Ill. 314, 8 
A.L.R. 466; Sutter v. People’s Gas- 


Dist. Vivi, 


“497, 195 Ind. 346; 


light, etce., Co., 120 N.E. 562, 285 Ill. 
634; Perkins v. Cook County, abl IN: 
RB, 580, 271 Ill. 449, Ann.Cas.1917A 
27; Hoyne v. Ling, 106 N.E. 849, 264 
Il. 506; Tarantina v. Louisville, ete., 
iF COM 08 N.B. 999, 254 Ill. 624, Ann. 
Cas.1913B 1058; Peo. v. Nellis, 94 N.E. 
165,249 Tll. 12; Peo: v. Snyder, 92'N.E. 
900, 246 Ill. 382. 


Ind.—Sarlls v. State, 67 A.L.R. 718, 
166 N.E. 270; Torphy v. State, 156 N. 
E. 925; Trainer v. State, 154 N.E. 2 Udi 
198 Ina. 502; Cyrus v. State, 145 N.E. 
Oliver v. State, 144 
N.E. 612, 195 Ind. 65; White v. State, 
144 N.B. 531, 195 Ind. 63; Volderauer 
v. State, 143 N.E. 674, 195 Ind. 415; 
Baldwin vy. State, 141 N.E..348, 194 
Ind. 303; Crabbs v. State, 139 N.E. 
180, 193 Ind. 248; Wright v. House, 
121 N.E. 433, 188 Ind. 247; Farmers’, 
etc., Co-op. Tel. Co. v. Boswell Tel. 
Co., 119 N.HE. 518, 187 Ind. 871; State 
v. Sittason, 101 N.B. 1019, 179 Ind. 
704; State v. Paris, 101 N.H. 1019, 179 
Ind. 703; State v. Paris, 101 N.E. 497, 
179 Ind. 446; Kaufman v. Alexander, 
88 N.B. 502, 173 Ind. 1386; Knight v. 


Miller; 87 (N.B: 823,0172.-Ind. 27,18 
ee 1146; Reed v. State, 12 Ind. 


Iowa.—Johns Tp. Rural Independ- 
ent School Dist. No. 3 v. McCracken, 
233 N.W. 147. 


Kan.—State v. Beggs, 271 P. 400, 126 
Kan. 811; Wichita v. Wichita Gas 
Co., 271 P. 270, 126 Kan. 764; Lynch 
v. Chase, 40 P. 666, 55 Kan. 367. 


Ky.—Estes v. State Highway 
Commn., 29 S.W.(2d) 583, 235 Ky. 86; 
Fox v. "Head, 21 S.W. (2a) 804, 231 
Ky. 490; Duke v. Boyd County, Tse 
W.(2d) 839, 225 Ky. 112; Ravenna v. 
Boyer Fire Apparatus Co., 291 S.W. 
782, 218 Ky. 429; Jefferson County 
Fiscal Ct. v. Jefferson County Bd. of 
Education, 244 S.W. 764, 196 Ky. 212; 
State Bd. of Charities, etc. v. Combs, 
237 S.W. 32, 193 Ky. 548; Charles v. 
Flanary, 233 S.W. 904, 192 Ky. 511; 
Fayette County Dist. Bd. of Tubercu- 


losis Sanitarium Trustees v. Bradley, 


222 S.W. 518, 188 Ky. 426; Smith y. 
Com., 194 S.W. 367, 175 Ky. 286. 


La.—State v. Norris, 109 So. 787, 161 
La. 988 [error dism 47 S.Ct. 590, 274 
U.S. 719, 71 L.Ed. 1323]; New Orleans 
Basin Canal, ete., Bd. of Control v. 


Carre Co., 7 La.A. (Orleans) 306. 


Md.—Ruehl v. State, 100 A. 75, 130 
Md. 188; Jeffers v. Annapolis, 68 A, 
553, 107 "Md. 268; Baltimore v. Flack, 
64 A. 702, 104 Md. 107. 


Mich.—wWiley v. Hillyer, 191 N.W. 
827, 221 Mich. 587; Peo. v. Trudell, 189 
N.W. 910, 220 Mich. 166; Loomis v. 
Rogers, 163 N.W. 1018, 197 Mich. 265; 
Westgate v. Adrian Tp., 126 N.W. 422, 
161 Mich. 333; Fornia v. Wayne Coun- 
ty Cir. Judge, 104 N.W. 147, 140 Mich. 
631; Van Husan v. Heames, 56 N.W. 
22, 96 Mich. 504. 


Minn.—State v. Evans, 191 N.W. 
495, 154 Minn. 95, 27 A.L.R. 1165; 
State v. Brooks- Scanlon Lumber Cros, 
150 N.W. 912, 128 Minn. 300; State 
v. Sharp, 141 N.W. 526, 121 Minn. 381; 
State v. Cassidy, 22 Minn. 312, 21 
Am.R. 765. 


Mo.—State v. Buckner, 272 S.W. 
940, 308 Mo. 390; State v. Hackmann, 
267 S.W. 608, 305 Mo. 685; 
Hurley, 167 S.-W. 965, 258 Mo. 215% 
State v. Parker Distilling Copers? 
S.W. 453, 236 Mo. 219, 237 Mo. 103. 


Mont.—State v. Silver Bow Refining 
Co., 252 P. 301, 78 Mont. 1. 


Nev.—State v. Silver, 9 Nev. 227. 


N.J.—MecMahon v. Riker, 104 A. 289, 
92 N.J.Law 1 [aff 106 A. 892, 92 N.J. 


State v. 


Law 637]; Schmalz v. aWrooley, 41 A. 
Pea ae 303, 73 Am.S.R. 637, 43 


N.Y.—Peo., 


Hennessy, 99 N.E. 87, 
206 Navn Sos ¥, 


na re Knaust, 4 N.E. 338, 
101 N.Y. 188; Peo. v. Rochester, 50 
N.Y. 525; In re Mayer, 50 N.Y. 504; 
Vroman v. Fish, 170 N.Y.S. 421, 181 
Re ean 502 [aff 119 N.B. 1084; 223 

540]; Utica Water Works Go. v. 
iica, 31 Hun 426; Peo. v. Havemey- 
CGS soe EL UIA 97 ‘Thomp. &C. 365, 16 
Abb. Pr.N.S. 219 note, 47 How.Pr. 494. 


N.D.—State v. Turner, 164 N.W. 
924, 37 N.D. 635; Thompson Yards v. 
Kingsley, 208 N.W. 949, 54 N.D. 49. 


eee v. State, 17 OhioN.P. 
N.S. 47 


Okl aes p. Owen, 286 P. 883, 143 
Okl. 8; In re Dawson, 277 P. 226, 136 
Okl. 113; Rumsey vy. Diamond, 259 P. 
849, 127 Okl. 72; Dabney v. Hooker, 
249. P. 381, 121° OKI. 193; Traders’ 
Compress Co. v. Precure, 231 P. 516, 
107 Okl. 191; Ex p. Powell, 120 P. 
1022, 30 Okl. 462; Carr v. State, 220 
PR. 479, 25 Okl.Cr. 289; Jackson v. 
State, 211 P. 1066, 22 OkLCr. 338. 


Or.—State v. Tazwell, 266 P. 238, 
125 Or. 528, 59 A.L.R. 1436 [motion 
den 270 P. 486, 126 Or. 585]; State v. 
Eaton, 250 P. 233, 119 Or. 613; State 
v. Laundy, 204 P. 958, 206 P. 390, 103 
Or. 448; Clayton v. Enterprise Elec- 
tric Co., 161 P. 411, 82 Or. 149; In re 
Willow. Creek, 144 P, 505, 146 P. 475, 
74 Or, .592; Bailey v. Benton County, 
122 P. 755, 61 Or. 390; Corvallis, ete., 
R. Co. v. Benson, 121 P. 418, 61 Or. 
359 [error dism 35 S.Ct. 206, 235 U.S. 
691, 59 L.Ed. 428]. 


Pa.—Sloan v. Longcope, 135 A. 717, 
288 Pa. 196; Com. v. Snyder, 123 1. 
792, 279 Pa. 234; Page v. Carr, 81 A. 
430, 232 Pa. 271; In re Gilbert, 76 A. 
428° 227 Pa. 648; Lewis Paint, ete. Co. 
Vv. ‘Washington, 9 Pa.Dist.&Co. 339; 
Gano v. Burtner Coal Co., .28 Pa. Dist. 
825; Heller v. Heller, 28 Pa. Dist. 457; 
Smith’s Appeal, 26 Pa.Dist. 341; Gun. 
der v. Wyoming County, 12 Pa.Dist. 
78, 26 Pa.Co. 598; Com. v. Watson, 2 
Pa.Dist. 526; Philadelphia v. Pepper, 
2 Pa.Co. 287; Schall v. Norristown, 6 
Leg.Gaz. 157. 


S.C.—Means v. South Carolina State 
Highway Dept., 143 S.E. 360, 145 S.c. 
19; Fleming v. Royall, 143 S.E. 162; 
Veen v. Muller, 71 S.E. 654, 89 S.C. 


Tenn.—State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403; Spencer-Sturla 
Co. v. Memphis, 290 S.W. 608, -155 


Tenn. 70; Forrest v. State, 285 S.W. 
589, 154 Tenn. 13; Kee v. Parks, 283 
S.W.. 751, 153 Tenn. 306; Goetz v. 


Smith, 278 S.W. 417, 152 Tenn. 451; 
Petty v. Phoenix Cotton Oil Co, 264 
S.-W. 353,150 Tenn,':292)- Scott v: 
Nashville Bridge Co., 223 S.W. 844, 
143 Tenn. 86; Wilson v. State, 224 
S.W. 168,-143 Tenn. 55; Palmer v. 
Southern Express Co., 165 S.W. 236, 
129 Tenn. 116; Memphis St. R. Co. v. 
Byrne, 104 S.W. 460, 119 Tenn. 278; 
State v. Schlitz Brewing Co., 59 S.W. 
1033, 104 Tenn. 718, 78 Am.S.R. 941; 
ppiieee v. Lilly, (Ch.) 48 S.W. 
412. : 


Tex.—Consolidated Underwriters v. 
Kirby Lumber Co., 267 S.W. 703 [rev 
(Civ.App.) 250 S.W. 476]; Robinson 
v. State, 15 Tex. 311; Bitter v. Bexar 


County, (Commn.App.) 11 S.W.(2a) 
163 [rev (Civ.App.) 266 S.W. 224]; 
Geffert v. Yorktown Independent 


School Dist., (Civ.App.) 285 S.W. 345; 
Dodge v. Youngblood, (Civ.App.) 202 
S.W. 116 [rev on other grounds 
(Commn.App.) 245 S.W. 225]. 


tah.—Eden Irr. Co. v. Weber ~ 
County Dist. Ct., 211 P. 957, 61 Utah 
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the provision.®? 


{§ 394] b. Means of Effecting Principal Object. 
Any means or provisions reasonably adapted to 
carry out and make effectual the principal object 
or purpose of a statute as disclosed by its title may 


103. 


Va.—Tobacco Growers’ Co-op. As- 
soc. v. Danville Warehouse Co., 132 
S.B. 482, 144 Va. 456; Richmond v. 
Pace, 103 S.B. 647, 127 Va. 274; Coch- 
ran v. Com., 94 S.E, 329, 122 Va. 801; 
Com. v. Willcox, 69 S.E. 1027, 111 Va. 
849: Com. v. Brown, 21 S.H. 357, 91 
Va. 762, 28 L.R.A. 110. 


Wash.—Finos v. Netherlands Amer- 
ican Mortg: Bank, 265 PRP. 167, 147 
Wash. 86; Northern Cedar Co. v. 
French, 230 P. 837,.131 Wash. 394 
[mod on other grounds 233 P. 39, 133 
Wash. 692, and error dism 46 S.Ct. 
204, 270 U.S. 625, 70 L.Ed. 767]; State 
v. Derbyshire, 140 P. 540, 79 Wash. 
227; State v. Nichols, 97 P. 728, 50 
Wash. 508; -—Ex p. Donnellan, 95 P. 
1085, 49 Wash. 460. 


iuNerege biolds v. Bennett, 8 W.Va. 
74, 


Wis.—State v. Levitan, 228 N.W. 
140, 200 Wis. 271. 


See State v. Moore, 55 N.W. 299, 37 
Neb. 13 (applying the rule). 


“A title which reasonably expresses 
the general subject of legislation cov- 
ers all matters properly connected 
with the general subject and germane 
thereto.” Morgan v. Shepherd, (Ga.) 
154 S.E. 780, 782. 


“When the subject is expressed in 
general terms, everything which is 
necessary to make a complete enact- 
ment in regard to it, or which results 
as a complement of the thought con- 
tained in the general expression, is 
embraced in and authorized by it. 
. . . All matters are properly in- 
cluded in the act which are germane 
to the title.’ Gano v. Burtner Coal 
Co., 28 Pa.Dist. 825, 827. 


[a] What matters are germane.— 
(1) That which is appropriate or rele- 
vant to the subject of a bill as ex- 
pressed by its title, or is a necessary 
incident to the object of a bill as thus 
expressed, is germane, and one test 
is whether the legislation in the body 
of the bill is on matters properly con- 
nected with its subject as expressed 
by its title, or proper to the more full 
accomplishment of the object so indi- 
cated. Peo. v. Erbaugh, 94 P. 349, 42 
Colo. 480. (2) Provisions which are 
closely allied to the subject expressed 
in the title are germane thereto. Rice 
v. Franklin Loan, etc., Co., 258 P. 223, 
82 Colo. 168. (38) “A provision in a 
bill to°-be germane to the subject ex- 
pressed in the title is not required to 
be a necessary or even a usual or cus- 
tomary incident to the subject so ex- 
pressed in the title. It is enough if 
it is directly or indirectly related to, 
and bears a natural connection with, 
such general subject; and such con- 
mection or relationship need not even 
be logical, but must be harmonious, 
and not discordant, with the express- 
ed subject.” Utah State Fair Assoc. 
v. Green, 249 P. 1016, 1031, 68 Utah 
251 (per Straup, J.). .(4) So, it has 
been said, to render a provision in the 
body of an act void as not embraced 
in the title, it must be incongruous 
with the title or must have no proper 
connection with or relation to the ti- 
tle. Michaels v. Hill, 159 N.E. 278, 
328 Ill. 11; Italia America Shipping 
‘Corp. v. Nelson, 154 N.E. 198, 328 Ill. 
427; Peo. v. Newcom, 149 N.E. 269, 
318 Ill. 188; Peo. v. Lloyd, 136 N.E. 
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be included in the body of the act, although not 


505, 804 Ill. 23; Peo. v. Stitt, 117 N.E. 
784, 280 Ill. 553; Hoyne v. Ling, 106 
N.E. 349, 264 Ill. 506; Peo. v. Sayer, 
92 N.B. 900, 246 Ill. 382; Clayton v. 
Enterprise Hlectric Co., 161 P. 411, 82 
Or. 149. See to same effect Ruehl v. 
State, 100 A. 75, 130 Md. 188; Balti- 
more v. Flack, 64 ‘A. 702, 104 Md. 117. 
(5) There must, however, be some rea- 
sonable relation between the prow- 
sion and the subject expressed in the 
title, and the provision must in some 
reasonable sense have a tendency to 
promote the object of the act. Peo. 
v. Horan, 127 N.E. 678, 293 Ill. 314. 
(6) In determining whether or not a 
particular matter is within the title 
of an act, the test is whether or not 
such provision tends to promote the 
object and purpose of the act aS ex- 
pressed in the title. Kasch v. Anders, 
149 -N.Wy 275) 3818 Til, 2725 Peos sv. 
Newcom, 149 N.E. 269, 318 Ill. 188. 
(7) “Germane” 28 C.J. p 614. 


[b] Definition of terms used.—lIt 
is germane to the title of an act_to 
define the terms used in the act. In- 
dustrial Commn. vy. Continental Inv. 
Co., 242 P. 49, 78 Colo. 399. 


Related and congruous matters as 
constituting single subject see supra 
§ 379. 


Title as index to, or synopsis of, 
body of act see supra § 387. 


57. Mensi v. Walker, 26 S.W.(2d) 
132, 160 Tenn. 468 [appeal dism 51 
S.Ct. 363]. 


Construction of statutes in general 
see infra §§ 568-689, 


58. U.S.—San Antonio v. Mehaffy, 
96 U.S. 312, 24 L.Ed. 816; Louisville, 
etc., R. Co. v. Western Union Tel. Co., 
249 FE. 385, 161 C.C.A. 359 [cert den 39 
fee 18, 248 U.S. 576, 63 L.Ed. 428, 

9]. 


Ala.—Chapman v. Railway Fuel 
Co., 101 So. 879, 212 Ala. 106; Glass- 
cock v. State, 48 So. 700, 159 Ala. 90; 
Pecans v. State, 58 So. 682, 4 Ala.App. 


Cal.—Peo. v. Sterling Refining Co., 
(App.) 261 P. 1080. 


Fla.—Williams v. Dormany, 126 So. 
117, 99 Fla. 496. 


take rete) v. Feart, 17 Hawaii 


Ill.—kLitchfield v. Thorworth, 169 
N.E. 265, 337 Ill. 469; Peo. v. Lan- 
ders, 160 N.E. 836, 329 Ill. 453; Peo. 
v. Stacker, 153 N.E. 354, 322 Ill. 282; 
Peo. v. Hoffman, 152 N.E. 597, 322 Ill. 
174; State v. Milauskas, 149 N.E. 294, 
318 Ill. 198; Peo. v. Newcom, 149 N.E. 
269, 318 Ill. 188; Peo. v. Pearson, 145 
N.E. 644, 314 Dll. 392; Peo. vy. Clark, 
129 N.E. 583, 296 Ill. 46; Labanoski 
v. Hoyt Metal Co., 126 N.B. 548, 292 
Ill. 218; Northern Illinois Public 
Serv. Co. v. Recktenwald, 125 N.R. 
271, 290 Ill. 314, 8 A.L.R. 466; Peo. 
v. Schreiber, 95 N.E. 189, 250 Til. 345; 
Beauchamp v. Sturges, etc., Mfg. Co., 
95 N:E. 204, 250 Ill: 308 [aff 34 S.ct. 
60, 231 U.S. 320, 58 L.Hd. 245, L.R.A. 
1915A 1196]; Peo. v. Sayer, 92 N.E. 
900, 246 Ill. 382; Ottawa v. Peo., 48 
Ill. 238; Thompson y. Akin, 81 Ill. 
App. 62 [rev on other grounds 55 N.E. 
137, 181 Ill. 448]. See Fuller v. Peo., 
92 Ill. 182 (recognizing the rule), 


Ind.—Thomas v. State, 166 N.E. 
154, 89 Ind.App. 220. 


expressed or referred to in the title, without vl1o- 
lating a constitutional provision requiring the sub- 
ject of an act to be expressed in its titles 


[§ 395] ¢. Penalty or Remedy. Under a consti- 


Towa.—In re Pedersen, 196 N.W. 


785, 198 Iowa, 166. 


Ky.—Duke v. Boyd County, 7 S.W. 
(2d) 839, 255 Ky. 112; Estes v. State 
Highway Commn., 29 S.W.(2d) 583, 
235 Ky. 86. 


- La.—White Oil Corp. v. Flanagan, 
96 So. 675, 153 La. 837; Thornhill v. 
Wear, 59 So. 909, 131 La. 479. 


Md.—Dinneen v. Rider, 136 A. 754, 
152 Md. 343; Crouse v. State, 100 A. 
361, 130 Md. 364; Ruehl v. State, 100 
A. 75, 130 Md. 188; Thrift v. Laird, 
93 A. 449, 125 Md. 55 [error dism 36 
S.Ct. 554, 241 U.S. 691, 60 L.Ed. 1238]; 
Ridgely v. Baltimore, 87 A. 909, 119 
Md. 567; Painter v. Mattfeldt, 87 A. 
413, 119 Md. 466; Curtis v. Mactier, 
80, A. 1066, 115 Mid. 386; Jeffers v. 
Annapolis, 68 A. 553, 107 Md. 268; 
foes v. Flack, 64 A. 702, 104 Md. 

hs 


Mo.—State v. 
120. 


N.J.—Erie R. Co. v. Board of Public 
Utility Comrs., 98 A. 13, 89 N.J.Law 57 
[aff 103 A. 1052, 90 N.J.Law 672 (aff 
41 S.Ct. 169, 254 U.S. 394,.65 L.Ed. 
322)]; Shultise v. O’Neill, 88 A. 854, 
85 N.J.Law 15. 


N.Y.—In re Knaust, 4 N.E. 338, 101 
N.Y. 188; Vroman v. Fish, 170 N.Y.S. 
421, 181 App.Div. 502 [aff 119 N.E. 
1084, 223 N.Y. 540]; Mosier vy. Hilton, 
15 Barb. 657. 


Ohio.—Fenn v. State, 17 OhioN.P. 
N.S. 474. 


Okl.—Ex p. Owen, 286 P. 883, 148 
Okl. 8; Jackson vy. State, 211 P. 1066, 
22 Okl.Cr. 338. 


S.C.—State v. Moorer, 150 S.E. 269, 
152 S.E. 455 [appeal dism and cert 
den 50 S.Ct. 238, 281 U.S. 691, 74 L.Ha. 
1120]; Walker v. Bennett, 118 S.E. 
779, 125 S.C. 389; McKiever v. Sum- 
ter, 135 S.E. 60, 187 S.C. 266; Lillard 
v. Melton, 87 S.E. 421, 103 S.c. 10; 
State v. Blease, 79 S.E. 247, 95 S.c. 
by ae v. Conner, 65 S.E. 725, 83 


Tenn.—Forrest v. State, 285 S.W. 
589, 154 Tenn. 13; Hunter v. Conner, 
277 S-W..71, 152: Tenn. 258; Petty. v- 
Phoenix Cotton Oil Co., 264 S.W. 353, 
150 Tenn. 292; Couch v. State, 203 
S.W. 831, 140 Tenn. 156; State v. Per- 
sica, 168 S.W. 1056, 130 Tenn. 48. 


Tex.—-San Antonio v. Lane, 32 Tex. 
405, 412; Young County School Bd. 
of Bullock Common School Dist. No. 
12, (Civ.App.) 37 S.W.(2d) 829; Fry 
v. Jackson, (Civ.App.) 264 S.W. 612; 
Dodge v. Youngblood, (Civ.App.) 202 
S.W. 116 [rev on other grounds 
(Commn.App.) 245 S.W. 225). 


Va.—Wilburn y. Raines, 68 S.E. 99 
111 Va. 334. me 


See Com. v. Felton, 2 Pa.Dist.&Co. 
79 (where it was said that a titte 
need not give notice of all the machin- 
Hie Waa carrying the law into ef- 
ect). 


“When.an act of the legislature ex- 
presses in its title the object of the 
act, the title embraces and expresses 
any lawful means to achieve the ob- 
ject, thus fulfilling the constitutional 
injunction, that every law shall em- 
brace but one subject, and that shall 
be expressed in its title.’ San Anto- 
nio v. Lane, supra. | 


Terte, 23 S.W.(2d) 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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tutional requirement that the subject of an act shall 
be expressed in its title, a statute may ordinarily 
include provisions giving a-remedy or prescribing a 


STATUTES 


penalty for a violation of or noncompliance with the 


principal requirements of the act, although such pro- 
visions are not expressly indicated in the title,>® 
but no penalty can validly be imposed for an act 
other than those included within or suggested by 
the title,°° and it has been held that where the 
title gives no indication that the statute is regula- 
tory a provision for a penalty cannot validly be 


included therein.®* 


“Penalty” as including civil remedy. Where the 
title of a statute indicates that it prescribes a pen- 


Provisions for means of accom- 
plishing purpose as within single sub- 
ject of act see supra § 381. 


59. Ala.—Dodd v. St. Clair County 
Comrs. Ct., 82 So. 521, 203 Ala. 271; 
Darrington v. State, 50 So. 396, 162 
Ala. 60; Williams v. State, 89 So. 97, 
18 Ala.App. 83. 


Cal.—Selowsky v. Napa County Su- 


per. Ct. 181 P. 652, 180 Cal. 404; Ex p., 


Kohler, 15 P. 436, 74 Cal. 38. 


Colo.—Clair v. Peo., 10 P. 799, 9 
Colo. 122. 


Ga.—Bitting v. State, 139 S.E. 877, 
165 Ga. 55; Holland v. State, 118 S.E. 
203, 155 Ga. 795; Crowell v. Akin, 108 
Dawe Col eo Gala. wh Gey Ac lo sReq bel 5 
Pearson v. Bass, 63 S.E. 798, 132 Ga. 
117 [answering questions certified 64 
S.E. 1000, 6 Ga.App. 254]; Morris v. 
State, 43 S.E. 368, 117 Ga. 1 


Hawaii.—Terr. v. Feart, 17 Hawaii 
353. 


I1].—Italia America Shipping Corp. 
v. Nelson, 154 N.E...198, 323 Ill. 427; 
State v. Milauskas, 149 N.E. 294, 318 
Ill. 198; Sykes v. Peo., 19 N.E. 705, 
127 Ill. 117, 2 L.R.A. 461; Thompson 
v. Akin, 8i Ill.App. 62 [rev on other 
grounds 55 N.E. 137, 181 Ill. 448]. 


Ind.—Republiec Iron, ete., Co. v. 
State, 66 N.E. 1005, 160 Ind. 379, 62 


L.R.A. 136; Indianapolis v. Huegle, 
18 N.E. 172, 115 Ind. 581; Hunter v. 
Burnsville Turnp. Co., 56 Ind. 213; 


Fletcher v. State, 54 Ind. 462; Thom- 
asson v. State, 15 Ind. 449. 


Kan.—State v. Campbell, 32 P. 35, 
50 Kan. 433. 


Ky.—McTigue v. Com., 35 S.W. 121, 
99 Ky. 66, 17 Ky.L. 1418; Helverstine 
v. Yantes, 11 S.W. 811, 88 Ky. 695, 11 
Ky.L. 208; Gayle v. Owen County Ct., 
Sarkya61sK6 aye A789. 


La.—State v. Norris, 109 So. 787, 
161 La. 988 [error dism 47 S.Ct. 590, 
274 U.S. 719, 71 L.Ed. 1323]; State v. 
Abrams, 46 So. 623, 121 La. 550; New 
Orleans Basin Canal, etc., Bd. of Con- 
trol v. Carre Co., 7 La.App. (Orleans) 
306. 


Md.—Parkinson v. State, 
184, 74 Am.D. 522. - 


Mich.—Peo. v. McGlaughlin, 66 N. 
W. 385, 108 Mich. 516; Hartford F. 
Ins. Co. v. Raymond, 38 N.W. 474, 70 
Mich. 485; Peo. v. Miller, 50 N.W. 296, 
88 Mich. 383. 


Minn.—State v. Boehm, 100 N.W. 
95, 92 Minn. 374; State v. Brachvogel, 
36 N.W. 641, 38 Minn. 265. 


Mont.—State v. Tullock, 234 P. 277, 
72 Mont. 482; In re Terrett, 86 P. 
266, 34 Mont. 325; State v. Bernheim, 
49 P. 441, 19 Mont. 512. 


Neb.—Birdhead v. State, 180 N.W. 
583, 105 Neb. 296; State v. Power, 88 
N.W. 769, 63 Neb. 496. 


14 Md. 


‘in Title. 


N.J.—State v. Corson, 50 A. 780, 67 
N.J.Law 178; State Bd. of Medical 
Examiners v. Johnson, 141 A. 591, 6 
N.J.Mise. 455 [aff 144 A. 921, 105 N.J. 
Law 498]. 


Or.—State v. Koshland, 35 P. 32, 25 
Ors 83 7 


Pa.—Com. vy. Rink, 110 A. 153, 267 
Pa. 408 [aff 71 Pa.Super. 579, 5851]; 
Germantown Trust Co. v. Powell, 108 
A. 441, 265 Pa. 71; Com. v. Clymer, 
66 A. 560, 217 Pa. 302; Com. v. Bald- 
win, 97 Pa.Super. 288; Com. v. Im- 
mel, 33 Pa.Super. 388; Com. v. Meads, 
29 Pa.Super. 321; Com. v. Beatty, 15 
Pa.Super. 5; Com. v. Baldwin, 12 Pa. 
Dist.&Co. 98; Com. v. Felton, 2 Pa. 
Dist.&Co. 79; Com. v. Grube, 20 Pa. 
Dist: 212; buck v.*Com, 10 Pa.Dist: 
500; Com. v. Norton, 9 Pa.Dist. 134, 
23 Pa.Co. 386, 7 Del.Co. 521;-.Com. v. 
Watson, 2 Pa.Dist. 526; Com. v. St. 
Clair Coal Co., 43 Pa.Co. 367 [rev on 


-other grounds 96 A. 254, 251 Pa. 159]; 


Com. v. Plymouth Coal Co., 43 Pa.Co. 
365; Com. v. Alden Coal Co., 43 Pa. 
Co. 353 [rev on other grounds 96 A. 
246, 251 Pa. 134]; Com. v. Morton, 
23 Pa.Co. 386. 


Tenn.—Forrest v. State, 285 S.W. 
589, 154 Tenn. 138. 


Va.—Tobacco Growers’ Co-opera- 
tive Assoc. v. Danville Warehouse 
Co., 132 S.E. 482, 144 Va. 456. 


Wash.—State v. Merchant, 92 P. 
890, 48 Wash. 69; State v. Ames, 92 
P. 137, 47 Wash. 328. 


Penalty or remedy for noncompli- 
ance with act as within single subject 
see supra § 382. 


60. Peo. v. Clark, 134 N.E. 95, 301 
Tll. 428; State v. Young, 47 Ind. 150; 
Peo. v. Beadle, 26 N.W. 800, 60 Mich. 
22; Com. v. Hartzell, 5 Pa.Dist. 148, 
17 Pa.Co. 91; Com. v. Adams, 22 Pa. 
Dist. 174, 40 Pa.Co. 585. 


[a] Thus (1) under a title recit- 
ing that the act is one relating to mo- 
tor vehicles, regulating their speed, 
providing for their registration and 
the licensing of operators, establish- 
ing the rights of such vehicles on the 
highways, regulating proceedings in 
actions for damages arising from 
their operation, and prescribing pen- 
alties for violations of the provisions 
of the act, a section imposing a pen- 
alty upon any person operating a mo- 
tor vehicle without the consent of the 
owner is unconstitutional and void, 
since it is not within the title. Com. 
v. Adams, 22 Pa.Dist. 174, 40 Pa.Co. 
585. (2) Penalties for drunkenness 
cannot validly be included in an act 
entitled one-relating to the sale of 
liquor. State v. Young, 47 Ind. 150; 
Peo. vy. Beadle, 26 N.W. 800, 60 Mich. 
22. 


61. Italia America Shipping Corp. 
v. Nelson, 154 N.E. 198, 323 Ill. 427; 
Winkler v. Com., 7 Pa.Dist. 696; Com. 
v. Hartzell, 5 Pa.Dist. 148, 17 Pa.Co. 
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alty for a violation of its requirements, the act may 
validly provide a civil remedy for injuries sustained 
by reason of noncompliance therewith.®? 


[§ 396] d. Submission to Popular Vote. 
vision in a statute for its submission to popular 
vote is not invalid, under a constitutional require- 
ment that the subject of an act be expressed in its 
title, because not mentioned or indicated in the 
title of the act.® 


[§ 397] e. Effect of “Etc.” or Similar Expression 
It is a general rule that the expression 
“ete.,”°* “and so forth,”®> “and related subjects,’’&é 
or “and for other purposes”®’ is not to be consid- 


A pro- 


91; Com. v. Moore, 4 Pa.Dist. 649, 16 
Pa.Co. 481. 


62. Burrows v. Delta Transp. Co., 
64 N.W. 501, 106 Mich. 582, 29 L.R.A. 
468; O’Keefe v. Weber, 12 P. 74, 14 
Or. 55; Maling v. Crummey, 31 P. 
600, 5 Wash. 222. 


63. Unity v. Burrage, 103 U.S. 447, 
26 L.Ed. 405; Caldwell v. Barrett, 73 
Ga. 604; Virden v. Allan, 107 Ill. 505; 
Syuaet v. Kirley, 81 N.W. 147, 12 S.D. 


Provision for submission to popular 
vote as within single subject see su- 
pra § 384. 


64. State v. Hackett, 5 La.Ann. 91. 
But see Garvin v. State, 13 Lea 
(Tenn.) 162 (holding that, in a title 
reciting that the act is one to punish 
persons keeping houses for the con- 
duct of ‘games of keno, faro, .~. . 
etc.,”’ the expression ‘“‘etc.’”’ may not be 
rejected, but gives notice of other 
games to which the act applies). 


“Etc.” see Etc. 21 C.J. p 1255. 


65. Lacey v. Palmer, 24 S.E. 930, 
Seater 159, 57 Am.S.R. 795, 31 L.R.A. 


“And so forth” see And § 7 text 
and note 8. 


66. Gibson v. State, 106 So. 231, 
214 Ala. 38 (holding that the addi- 
tion to a title of the phrase “and re- 
lated subjects” is subject to criticism, 
as tending to make the general title 
indefinite and uncertain, as well as 
duplex, and giving no intimation of 
the scope of the act, and that if it is 
to be given any effect it should per- 
haps be held to mean only such sub- 
jects as are subordinate and cognate 
to the general subject expressed). 


“Related subjects” see Relate § 2 
text and notes 49, 50. 


67. Cal.—Spier v. Baker, 52 P. 659, 
120 Cal. 370, 41 L.R.A. 196. 


Colo.—Pitkin County v. Aspen 
Min., etc., Co., 32 P. 717, 3 Colio.App. 
22se 


Ind.—State v. Arnold, 38 N.E. 320, 
140 Ind. 628, 631. 


Kan.—Shepherd  v. 
Kan. 504. 


La.—State v. Garrett, 29 La.Ann. 
637. 


Mich.—Ryerson yv. Utley, 16 Mich. 
69. 


Helmers, 23 


Mo.—St. Louis v. Tiefel, 42 Mo. 578. 
Nebr.—Lincoln Bldg., ete., Assoc. v. 
Graham, 7 Neb. 173. 
N.Y.—Fishkill v. Fishkill, 
Plank Road Co., 22 Barb. 634. 
Pa.—Com.'v. Green, 58 Pa. 226. 


Compare Morgan vy. Shepherd, (Ga.) 
154 S.E. 780; Wilson v. Harris, 154 
S.E. 388, 170 Ga. 800; Wright v. Ful- 
ton County, 150 S.B. 262, 169 Ga. 354; 


etc., 


‘ 


816 [59 C.J.] 


ered in construing the title of a statute and does 
not affect its scope or the matters which may validly 
be included in the act, under a constitutional re- 
quirement that the subject of an act be expressed 
in its title. 


[§ 398] f. Repeals—(1) Incidental Repeal of In- 
consistent Statutes. An act may incorporate a pro- 
vision for the repeal of an inconsistent prior statute 
or statutes on the same subject, although such re- 
peal is not indicated or referred to in the title, with- 
out violating a constitutional requirement that the 
subject of an act be expressed -in its title,°* since an 
intention to repeal all laws inconsistent with the new 
measure is necessarily implied, and so need not be 
expressed in the title.®® A repeal of a statute or 
provision on a different subject may not, however, 
be ineluded in an act without being disclosed by the 
title.7° 


[§ 399] (2) Repealing Acts.71_ Where the title of 
an act indicates that its only subject is the repeal 
of a prior statute or statutes, no affirmative legisla- 


Macon v. Hughes, 36 S.E. 247, 110 Ga. pee ee Dist., (Civ.App.) 285 73. 


795; Burns v. State, 30 S.E. 815, 104) S.Ww. 
Ga. 544; Butner v. Boifeuillet, 28 S.E. 


pressed in a title may be included in 


STATUTES 


Hebe U0 Garsi4s, (alt holding, that.vro-d po Gey | gh en SOae toate et Ae 


Wisions to the general subject | eq Cheetham, 50.P. 522,17 Wash. 626. 
See Spokane Grain, ete., Co. v. Lyt- 


‘ tion may validly be included in the act, under a con- 


stitutional provision requiring the subject of an act 
to be expressed in its title;7? and, similarly, legis- 
lation repealed cannot validly be reénacted in the 
repealing statute where its title refers only to the 
repeal.7* Moreover, where an act is entitled one to 
repeal a designated statute, a proviso in the body of 
the act restricting the effect of the repeal is void, 
because not covered by the title, and the act must be 
given effect as if such proviso did not exist.’* 
Where the title of an act indicates that its subject 
is the repeal of a specified section or sections of a 
prior statute, the repeal of any other section cannot 
validly be included therein.7> A statute which suffi- 
ciently expresses in its title the subject embraced 
in its body is not rendered bad by the fact that the 
title also indicates that the act is to repeal- and 
reénact a statute which was void."® 


[§ 400] g. Amendatory Acts.77 Constitutional 
provisions with reference to the expression of the 
subject of an act in its title have frequently been 
applied 'to amendatory statutes.7® <A title to an act 


State v. Benzinger, 35 A. 173, 
83 Md. 481. 


In re Winn, 54 P. 516, 8 Kan. 


602; Howlett v.| App. 858. 


75. Baltimore v. Williams, 92 A. 


the body of the act, although not re- 
ferred to in the title otherwise than 
by the use of the words “and for 
other purposes”). 


But see Black v. Cohen, 52 Ga. 621; 
Martin v. Broach, 6 Ga. 21 (both hold- 
ing that portions of an act not other- 
wise covered by its title are, never- 
theless, good under the phrase “for 
other purposes’); Bannon v. Bannon, 
120 A. 66, 45 R.I. 83 (holding that a 
title reciting an act ‘‘directing the 
descent of intestate estates . . .” 
and “for other purposes” was suffi- 
cient to include provisions applicable 
to testate as well as intestate es- 
tates). 


“For other purposes” see For 26 
C.J. p 793 text and note 22; Other § 
4 text and note 37. 


68. U.S.—Southern Pac. Co. v. Bar- 
tine, 170 F. 725; Northern Pac. Ex- 
press Co. v. Metschan, 90 F. 80, 32 
G.C.A.. 530. 


Fla.—State v. Duval County, 3 So. 
198, 23 Fla. 483. 


Ind.—State v. Tucker, 46 Ind. 355. 


Ky.—Link v. Com., 265 S.W. 804, 
205 Ky. 243; Graham v. Jewell, 263 
S.W. 6938, 204 Ky. 260; Burton v. 
Bryant, 251° S.W.-192) 199) Ky! 447: 
Com. v. Florence, 232 S.W. 369, 192 
Ky. 286; Bowman v. Hamlett, 166 
S.W. 1008, 159 Ky. 184. 


See Bowman v. Hamlett, 166 S.W. 
1008, 159 Ky. 184 (where the title 
stated that a designated statute was 
repealed, but the court held the state- 
ment unnecessary and disregarded it 
as surplusage). 


Md.—Washington County vy. Frank- 
lin R. Co., 34 Md. 159. 

Neb.—Union Pac. R. Co. v. Sprague, 
95 N.W. 46, 69 Neb. 48. 


Or.—State v. Steele, 65 P. 515, 39 
Or. 419. 


Pa.—Bank of Millvale v. Ohio Val- 
ley Bank, 82 A. 1115, 234 Pa. 1; Com. 
v. Moir, 49 A. 351, 199 Pa. 534, 53 
L.R.A, 837, 85 Am.S.R. 801. 


Tex.—Geffert v. Yorktown Inde- 


taker, 109 P. 316, 59 Wash. 76 (dic- 
tum). 


Wis.—Yellow River Impr. Co. v. 
Arnold, 49 N.W. 971, 46 Wis. 214. 


“The repealing clause of an act, in 
so far as it affects the provisions of 
a prior act relating to the same sub- 
ject, is germane to the title of the act 
of which it is a part.’ Burton v. 
Fit nia 251 S.W. 192, 1938, 199 Ky. 


69. Union Pac. R. Co. v. Sprague, 
95 N.W. 46, 69 Neb. 48. And see cases 
supra note 68. 


Necessity of indicating implied re- 
pee in title see supra § 387 note 97 
al. 


70. U.S.—wNorthern Pac. Express 
oe v. Metschan, 90 F. 80,32 C.CLA. 


Ky.—Bryan v. Kentucky Annual 
Conference Bd. of Education, 13 S.W. 
26, 90) Keys soes. 12) Keyaivect 2: Path oe 
S.Ct. 465, 151 U.S. 639, 38 L.Hd. 297]. 


Mo.—State v. Assurance Co. of 
America, 158 S.W. 640, 251 Mo. 278, 
46 L.R.A.N.S. 955, Ann.Cas.1915A 247. 


dan ee v. Lakey, 8 Pa.Dist.&Co. 


Wash.—Howlett v. Cheetham, 50 P. 
522, 17 Wash. 626. See Anderson vy. 
Whatcom County, 45 P. 665, 15 Wash. 
47, 38 L.R.A. 187 (dictum). 


See Callaghan v. Boyce, 153 P. 778, 
17 Ariz. 483 (applying the rule); New 
Iberia v. New Iberia, etc., Drainage 
Dist., 31 So. 305, 106 La. 651 (holding 
that a provision for the repeal of a 
specified prior act is void, where not 
referred to or disclosed in the title, 
so far as it applies to portions of such 
prior act not contrary to or incon- 
sistent with the later one). 


Necessity that title of repealing act 
disclose purpose see infra § 503. 


71. Generally see infra §§ 502-507. 


72. Chicago, etc., R. Co. v. Smyth, 
108 EF. 376; Stiefel v. Maryland Inst. 
roe Instruction of the Blind, 61 Mad. 


1066, 124 Md. 502. 


76. Mt. Vernon Woodberry Cotton 
Duck Co. v. Frankfort Marine Acc., 
ete.; Ins. Co., (75 A. 105; 211 “Made 5615 
134 Am.S.R. 636. 


77. Necessity that amendment of 
existing law by necessary implication 
be indicated in title see supra § 387 
note 97 [a]. 


78. See cases infra this note and 
notes 78%-85. 


[a] “Repeal” instead of “amend.” 
—(1) A title, to repeal Bill No. 29 
as amended by Bill No. 13, is insuffi- 
cient where the real intention was 
to amend Bill No. 13. State v. Brown, 
74 P. 366, 29 Mont. 179. (2) “An act 
to amend the charter” of a certain 
turnpike company provided that “the 
charter of the [said] turnpike com- 
pany be and the same is hereby re- 
pealed as follows, to wit,” providing 
that the company should be relieved 
from the provisions of a general stat- 
ute relating to the election of officers 
and prescribing the manner in which 
the stock owned by the society should 
be voted. It was held that the sub- 
ject of this act was sufficiently ex- 
pressed in the title, the word “re- 
pealed”’ having been used instead of 
“amended” by an obvious mistake. 
It was an amendment according to 
legislative intent. Cassell v. Lexing- 
ton, etc., Turnpike Co., (Ky.) 9 S.W. 
502, 503. ’ 


[b] Statement of amendatory char- 
acter.—An act is not necessarily in- 
valid because, being amendatory of a 
previous act, the title does not ex- 
pressly so state. Timm v. Harrison, 
109 Ill. 509. 


{c] Distinct constitutional provi- 
sion.—A constitutional provision that 
no law shall be revised, amended, or 
the provisions thereof extended or 
conferred by reference to its title only 
does not relate to or affect the re- 
quirement that the subject of an act 
shall be expressed in its title. State 
Bd. of Charities and Corrections vy, 
Combs, 237 S.W. 32, 198 Ky. 548. 


[ad] Title held sufficient.—Sinking 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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which shows that the act is one amendatory of, or 
supplemental to, specified prior legislation, without 
further reference to the matter with which the act 
deals or any expression of the mode or particulars 
of the amendment or supplement, sufficiently com- 


Fund Act of 1917, does not apply to 
municipal bonds issued under Pub. L. 
(1916) p 525, which are serial bonds, 
within the limited definition of said 
act of 1917, and is therefore not un- 
constitutional as modifying such laws 
without referring thereto in its title. 
Inhabitants of City of Plainfield v. 
Commissioner of Municipal Accounts, 
105 A. 457, 92 N.J.Law 84 


Amendatory acts as within consti- 
tutional requirement in general see 
Supra § 374 text and note 22 [a]. 


78%. U.S.—wNorthern Pac. R. Co. 
v. Metschan, 90 F. 80. But see The 
Borrowdale, 39 F. 376, 382 (where, 
with reference to an Oregon statute, 
the court said: ‘It is not sufficient if 
it (the subject) may be found else- 
where, as in the section to be amend- 
ed, from what is said or suggested in 
the title of the amendatory act’). 


Ariz.—Hancock v. State, 254 P. 225, 
31 Ariz. 389. 


Cal.—Los Angeles City School Dist. 
VanOdell, 254" Py 570," 200° Cal? 637: 
Leake v. Colgan, 58 P. 69, 125 Cal. 413. 


Colo.—Wright v. Muehlberg, 242 P. 
634, 78 Colo. 461. 


Fla.—State v. Allen, 91 So. 104, 83 
Fis. 214, +265 ALL. Re 735. 


Idaho.—In re Edwards, 266 Pp. 665, 
45 Idaho 676. 


Kan.—Brewer v. Pittsburg, 139 P. 
418, 91 Kan. 910. 


Ky.—Guess vy. Linton, 32 S.W.(2d) 
718, 236 Ky. 87; Barnett v. Caldwell, 
21 S.W.(2d) 838, 231 Ky. 514; Jef- 
ferson County v. Cole, 263 S.W. 1114, 
204 Ky. 27. 


La.—State v. Scanlan, 106 So. 731, 
160 La. 162; State v. Williamson, 63 
So. 515, 133 La. 1052; State v. Fore, 
60 So. 255, 131 La. 813. See State v. 
Mauvezin, 67 So. 816, 136 La. 746 
(upholding the rule stated in the text, 
and holding further that added words 
relative to the subject matter of the 
act amended may be treated as sur- 
plusage). 


Md.—State v. Norris, 16 A. 445, 70 
Md. 91. 


Mich.—Fort St. 
v. Railroad Com’r, 
Mich. 340. 


Minn.—State v. Helmer, 211 N.W. 3, 
169 Minn. 221; Jackson v. Board of 
Education of City of Minneapolis, 127 
N.W. 569, 112 Minn. 167. 


Mo.—State v. Miller, 33 S.W.(2d) 
122; Clark v. Atchison, etc., R. Co. 
6 S.W.(2d) 954, 319 Mo. 865; State 
v. Mullinix, 257 S.W. 121; State v. 
Heege, 135 Mo. 112; State v. Laugh- 
lin, 75 Mo. 358. 


Neb.—Peo. v. McCallum, 1 Neb. 182. 


N.J.—Freilitzsch v. Bayonne Bd. of 
Education, 143 A. 822, 7 N.J.Misc. 7. 


N.D.—School Dist. No. 94 v. King, 
127 N.W. 515, 20 N.D. 614. 


Or.—State v. Eaton, 250 P. 233, 119 
Or. 613; McLaughlin v. Helgerson, 
241 P. 50, 116 Or. 310; State v. Hawks, 
999° Pp, 1071, 110) Or. 497; Oregon 
Growers’ Co-op. Assoc. v. Lentz, 212 
P. 811, 107 Or. 561; State v. Phenline, 
17 P. 572, 16 Or. 102. 


Pa.—Craig v. First Presbyterian 
Church, 88 Pa. 42; Com. v. Jones, 90 
Pa.Super. 489. 


Union Depot Co. 
76 N.W. 631, 118 


STATUTES 


plies with such 


Va.—Jeffries v. Com., 93 §.E. 701, 
121 Va. 425; Com. v. Brown, 21 S.E. 
301, OL Van log ea L.R.A. 110. 


W.Va.—State v. Furr, 132 S.B. 504, 
101 W.Va. 178; Hood v. Wheeling, 102 
S.E. 259, 85 W.Va. 578;,. Heath. v. 
Johnson, 36 W.Va. 782. 


See State v. Silver Bow Refining 
Co., 252 P. 301, 98 Mont. 1 (upholding 
the rule stated in the text, even 
though the original statute had been 
declared unconstitutional); State v. 
Halbert, 44 P. 538, 14 Wash. 306 
(holding that rule would not be ap- 
plied to render a territorial statute 
valid which was in effect declared 
invalid by the supreme court and was 
so considered at the time of adoption 
of the state constitution). 


[a] Constitutional prohibition 
against amendment by mere reference 
to title (1) of the act amended refers 
to the body of the amending act, and 
does not necessitate a new title to the 
amending act, other than a title 
showing that it is an act amendatory 
of specified prior legislation. North- 
ern “Pac. RR.) Covey. Metschan,? 90)" 
80. See to same effect State v. Phen- 
line, 17 P. 572, 16 Or. 102. (2) Valid- 
ity of amendment by mere reference 
to title of original act see infra § 439. 


[b] Sufficiency of reference to 
original act.—(1) The title of an 
amendatory act is sufficient, so far 
as concerns the identification of the 
statute amended, if it contains any 
reference to such statute, or desig- 
nation of it, by means of which it 
can with reasonable certainty be 
determined what statute was intend- 
ed. State v. Hawks, 222 P. 1071, 110 
Or. 497; State v. Furr, 132 S.E. 504, 
101 W.Va.178; Roby v. Sheppard, 42 
W.Va. 286. (2) A numerical refer- 
ence to the section of the statutes 
to be amended is sufficient. State v. 
Helmer, 211 N.W. 3, 169 Minn. 221; 
State v. Mullinix, (Mo.) 257 S.W. 121; 
Ex p. Hutchens, 246 S.W. 186, 296 Mo. 
331, But see Hearn v. Louttit, 72 P. 
132, 42 Or. 572 (reference held invalid 
because of uncertainty as to particu- 
lar compilation intended). (3) Where 
an act is declared a supplement of an 
act, the subject of which is expressed 
in its own title, to which the supple- 
ment is germane, the subject of the 
supplement is sufficiently covered by 
a title specifically referring to the act 
by its title and date. Goodwin v. De 
Golier, 94 A. 189, 248 Pa. 453. (4) 
There can be no question of the suf- 
ficiency of the title of an amendatory 
act where the title includes the whole 
of the act amended. Pacific Milling, 
ete., Co. v. Portland, 133 P. 72, 65 Or. 
349, 46 L.R.A.N.S. 363. (5) Title of 
L. (1913) e 130, concerning public im- 
provements in ‘certain cities, is suffi- 
cient although it refers to the statute 
amended and repealed by it, by refer- 
ence to Gen. St. (1909) § 1009, in- 
stead of to L. (1908) ¢ 122. Brewer 
Va Cltya of Pittsburg, 139 Pr 418,599k 
Kan. 910. 


[ce] Necessity of enumerating sec- 
tion amended.—The title of an act 
amending a section of a prior statute 
need not specifically enumerate the 
section amended. State v. Furr, 132 
S.B. 504, 101 W.Va. 178. 


[d] Ambiguous reference.—A ref- 
erence to a particular numbered chap- 
ter of a code is insufficient where 
there are several chapters of that 
number. State v. Mitchell, 42 P. 100, 
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a constitutional provision;78% so 


under such a title referring to a prior statute any 
matter may validly be included which is properly 
connected with, or germane to, the subject expressed 
in the title of the original act,’® or, as has sometimes 


17 Mont. 67. 


[e] Rule applied to joint resolu- 
tion to propose amendment to consti- 
tutional provisions see Fleming v. 
Royall, 148 S.H. 162, 145 S.C. 438. 


79. Ala.—Dunning v. Holcombe, 84 
So. 740, 203 Ala. 546; Dunbar v. 
Frazer, 78 Ala. 538. 


Colo.—Gale v. Beerbohm, 96 P. 449, 
43 Colo. 521; Colorado Farm, ete. CO; 
v. Beerbohm, 96 P. 443, 43 Colo. 464, 


Fla.—State v. Allen, 91 So. 104, 83 
Was 24 26 ANE 735; Lester v. 
State, 20 So. 232, 37 Fla. 382; Saund- 
ers v. Pensacola, 4 So. 801, 24 Fla. 226. 


Ga.—Holland v. State, 118 S.E. 203, 
155 Ga. 795; Alberson v. State, 8 S.H. 
869, 82 Ga. 30. 


Ind.—State v. Closser, 99 N.E. 1057, 
179 Ind. 230. 


Ky.—State Bd. of Charities, etc., v. 
Combs, 237 S.W. 32, 193 Ky. 548. 


La.—EHast Jefferson Waterworks 
Dist. No. 1 v. Caldwell, 127 So. 739, 
170 La. 326; State v. Dudley, 106 So. 
364, 159 eas 872; State v. Gasper, 67 
So. 348, 136 La. 509. 


Mich.—Peo. v. Howard, 40 N.W. 
789, 73 Mich. 10; Peo. v. Wands, 23 
Mich. 385. 


Neb.—In re Austin, 216 N.W. 171, 
116 Neb. 137; State v. Hevelone, 139 
N.W. 636, 92 Neb. 748; State v. Ma- 
jors, 123 N.W. 429, 85 Neb. 375; Mo-= 
line v. State, 100 N.W. 810, 72 Neh: 


361; Perry v. Gross, 41 N.W. 799, 25 
Neb. 826; Ballou v. Black, 23 N.W. Os 
17 Neb. 389. 


N.Y.—Peo. v. Whitlock, 92 N.Y. 191; 
New York v. Chelsea Jute Mills, 88 
N.Y.S. 1085, 43 Misc. 266. 


N.D.—School Dist. No. 94 v. King, 
127 N.W. 515, 20 N.D. 614. 


Or.—State v. Mohler, 237 P. 690, 239 
P0193) 1L54Or.75 62, 


Pa.—Blanchard v. McDonnell, 133 
A. 505, 286 Pa. 283; Com. v. Dale 
Borough, 115 A. 878, 272 Pa. 189; 


Provident Life, ete., Co. v. McCaughn, 
91 A. 672, 245 Pa. 370; Com. v. Atty.- 
Gen., 13 Pa.Dist. 521; Kachel vy. Moy- 
er, 11 Pa.Dist. 291; Com. v. Hudusko, 
10 Pa.Dist. 230; Samler v. Meyers, 7 
Pa.Dist. 147, 20 Pa.Co. 521; Snyder 
County v. Wagenseller, 44 Pa.Co. 114; 
Com. v. Hodusko, 24 Pa.Co. 388. Ses 
Com. v. Bender, 7 Pa.Co. 620 (dictum). 


Tenn.—State v. Oliver, 35 S.W.(2d) 
396, 162 Tenn. 100; Wright v. Cun- 
ningham, 91 S.W. 293, 115 Tenn. 445; 
State v. Algood, 10 S:w. 310, 87 Tenn. 
163. Compare Memphis St. R. Co. v. 
Byrne, 104 S.W. 460, 119 Tenn. 278, 
307 (where it was said: “‘While a 
general title covering an entire sub- 
ject cannot be enlarged by an amend- 
atory act so as to include other mat- 
ter, because thereby two subjects 
would be introduced in the body of 
the act, we can see no reason why a 
restrictive title cannot be enlarged 
by that of an amendatory act, so as 
to allow legislation germane to the 
body of the original act. The title 
of the original act could have been 
made broad enough to cover matter 
of the amendment, and whatever 
could have been done originally can 
be done by amendment. If the rule 
were otherwise, it would be impos- 
sible to amend an act with a restric- 
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been said, which might validly have been included in 
the original act under its title,7°% and under a 
title reciting that the act is one to amend a specified 
section of a prior statute any legislation is proper 
which is germane to such section,*® so long as it does 
not amend the provisions of some other section not 
So well recognized is 
this principle that, it has been said, if the title of 
the original act is sufficient to embrace the matters 


referred to in the title.8°% 


tive title, however germane the pro- 
posed amendment might be to the 
body of the original act. While this 
direct question has not before been 
presented to this court, yet we think 
the principle is distinctly recognized 
in our cases’’). 


Tex.—Fehr v. State, 
650, 36 Tex.Cr. 93. 


Utah.—Salt Lake City v. 
148 P. 1104, 46 Utah 60. 


See Hobart v. Butte County, 17 Cal. 
28 (holding it was ground for objec- 
tion that an amendatory act substan- 
tially alters the proposition which un- 
der the original act was to be sub- 
mitted to popular vote, where both 
propositions relate to the same gen- 
eral subject); State v. Pisaniello, 96 

. 89, 88 N.J.Law 262 (holding that 
an act supplemental to “An act for 
the punishment of crimes” need not 
be limited to one offense, since the 
original act embraces many offenses) ; 
State v. Tobin, 226 P. 681, 683, 31 
ie 855 [cit Cyc] (recognizing the 
rule). 


Compare New Jersey Bd. of Health 
v. Phillipsburg, 91 A. 901, 83 N.J.Eq. 
402 [aff 96- A. 62,85 N.J.Eq. 161] 
(holding that, when superadded words 
are inserted in a title, describing in- 
strumentalities for effecting the prin- 
eipal object of the act or other minor 
or incidental matters, such words can- 
not prevent the legislature from aft- 
erward, by an act the title of which 
indicates that it is an amendment of 
such prior act, amending the body of 
the act in such way as to affect those 
instrumentalities or minor or inci- 
dental matters, but such superadded 
words may be disregarded as sur- 
plusage). 


[a] Amendment making offense 
felony instead of misdemeanor.—An 
amendatory act making a particular 
offense a felony, instead of a misde- 
meanor as it was under the original 
act, is not broader than its title where 
the title shows only that the act is 
one to amend the former act. State 
v. Dudley, 106 So. 364, 159 La. 872. 


[b] Statute amending amendatory 
statute.—Where the title of a third 
statute is to amend a second, and the 
object of the second was to amend the 
first, the title of the third is broad 
enough to comprehend the whole sub- 
ject matter of the first and second. 
Holland v. State, 118 S.E. 203, 155 Ga. 
795; Alberson v. Hamilton, 8 S.H. 
869, 82 Ga. 30. 


Matters germane to subject ex- 
pressed in title as covered thereby in 
general see supra § 393. 


79¥4. Ind.—State v. Closser, 99 N.F. 
1057, 179 Ind. 230; McCleary vy. Bab- 
cock, 82 N.E. 453, 169 Ind. 228. 


Mich.—Westgate v. Adrian Tp., 126 
N.W. 422, 161 Mich. 333; Chippewa 
County v. Auditor General, 32 N.W. 
651, 65 Mich. 408. 


N.Y.—Willis v. Rochester, 157 N.Y. 
S. 815, 93 Misc. 239 [aff 159 N.Y:S. 
1150, 173 App.Div. 957]. 


Or.—McLaughlin v. Helgerson, 241 


35 S.W. 381, 


Wilson, 


STATUTES 


P. 50, 116 Or. 310. 


Pa.—Com. v. Bell, 135 A. 645, 288 
Pa. 29; Samler v. Meyers, 7 Pa.Dist. 
147, 20 Pa.Co. 521. See Day v. Lans- 
dale, 28 Pa.Dist. 330 (recognizing the 
principle stated in the text). 


Utah.—State v. MecCornish,, 201 P. 
63%, 59 Utah 58>) Salt Lake ‘City vy. 
Wilson, 148 P. 1104, 46 Utah 60. 


See State v. Scallan, 106 So. 731, 160 
La. 162 (holding that a title showing 
only that the act is amendatory of 
a designated prior act is sufficient 
where the title of the original act 
would be appropriate for the act as 
amended); State v. Mullinix, 257 S. 
W. 121, 301 Mo. 385 (recognizing the 
principle stated in the text); Mc- 
Mahon v. Riker, 104 A. 289, 92 N.J. 
Law [aff-sub nom. McMahon vy. Rid- 
er, 106 A. 892, 92 N.J.Law 637] (to 
same effect); Narrows y. Giles Coun- 
ty,.105 .S.E. 82, 128 Va. 572 (to same 
effect). 


80. U.S.—Omaha Gas Co. v. Oma- 
ha, 249 F. 350. 


La.—Saucier v. New Orleans, 43 So. 
999; do mbal 17.9% 


Mo.—Mayes v. United Garment 
Workers of America, 6 S.W.(2d) 333, 
320 Mo. 10. 


Neb.—In re Austin, 216 N.W. 171, 
116 Neb. 137; State v. Barton, 136 N. 
W. 22, 91 Neb. 357; State v. Frank, 
85 N.W. 956, 61 Neb. 679 [aff 83 N.W. 
74, 60 Neb. 327]. 


Pa.—Com. v. Wilkes-Barre, etc., R. 
Co., 14 Pa.Co. 205. 


W.Va.—Carnegie Natural Gas Co. 
v. Swiger, 79 S.E. 8, 72 W.Va. 557, 46 
L.R.A.N.S. 1073. 


amides See infra text and notes 82%, 


31. Brandon v. State, 16 Ind. 197; 
State v. Hackmann, 267 S.W. 608, 305 
Mo. 685; State v. Ranson, 73 Mo, 78; 
St. Louis v. Tiefel, 42 Mo. 590; South- 
ern R. Co. v._Russell, 112 S.E. 700, 
133 Va. 292; Jeffries v. Com., 93 S.E. 
701,. 121 Va. 425; Farquier County 
Center Managerial Dist. Road Ba. v. 
Spilman, 84 S.H. 103, 117 Va. 201; 
Com. v. Brown, 21 S.E. 357, 91 Va. 762, 
28 L.R.A. 110. 


8144. Ala—Dunning v. Holcombe, 
84 So. 740, 203- Ala. 546; State v. 
Southern R. Co., 22 So. 589, 115 Ala. 


250; Harper v. State, 19 So. 857, 109 
Ala. 28; Ex p. Cowert, 9 So. 225, 92 
Ala. 94. 


neat he Aor S. v. Howell, 5 Alaska 


Ariz.—In re Miller, 244 P. 876, 29 
Ariz. 582. 


Colo.—Peo. v. Fleming, 3 P. 70, 7 
Colo: 230; Pitkin County y. Aspen 
Min., ete.,, Co., 32 P. 717, 8 Colo.App. 


oO. 


Ga.—Ayeridge v. Social Circle, 60 
Ga. 404. 


Idaho.—Settlers’ Irr. Dist. v. Set- 
tlers’ Canal Co., 94 P. 829, 14 Idaho 
504; Pioneer Irr. Dist. v. Bradley, 
68 P. 210, 8 Idaho 310, 
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contained in the amendatory act the sufficiency of 
the title of the latter need not be inquired into.** 
Under such a title, however, showing merely that the 
act is one to amend or supplement a prior statute, no 
provision may validly be incorporated in the body of 
the act which is not within the title of the statute 
so proposed to be amended or supplemented,*1 un- 
less the title of the original act is also amended to 
include the matter added by the amendatory or sup- 


Ind.—Brandon v. State, 16 Ind. 197. 
lowa.—Morford v. Unger, 8 Iowa 


Kan.—State v. Bankers’ etc., Mut. 
Ben. Assoc., 23 Kan. 499. 


Ky.—State Bd. of Charities, etc. v. 
Combs, 287 S.W. 32, 193 Ky. 548; 
Chiles v. Monroe, 4 Metc. 72. 


La.—State v. Boylston, 70 So. 80, 
138 La. 184; State v. Boylston, 70 So. 
80, 138 La. 183; State v. Boylston, 
69 So. 860, 188 La.-21; State v. Fer- 
guson, 28 So. 917, 104 La. 249, 81 Am. 
SAR 23. 


Mich.—Verner v. Secretary of State, 
146 N.W. 338, 179 Mich. 157, Ann.Cas. 
1915D 128; Eaton v. Walker, 43 N.W. 
638, 76 Mich. 579, 6 L.R.A. 102; Ellis 
Hutchinson, 38 N.W. 14, 70 Mich. 


. 


Mo.—State v. Walker, 34 S.W.(2d) 
124; State v. Persinger, 76 Mo. 346. 
Compare Butler vy. Audrain County 
Cons. School Dist. No. 1 Bd. of Educa- 
tion, 16 S.W.(2d) 44; State v. Thomp- 
son, 15 S.W.(2d) 346, 322 Mo. 323 
(both holding. that where a provision 
of an act was void as not covered by 
the title, the same provision con- 
tained in an amendment to the act 
under the same title is likewise void). 


Neb.—Sinclair v. Lincoln, 162 N.W. 
488; McShane v. State, 139 N.W. 852, 
93 Neb. 54; State v. McShane, 139 
N.W. 850, 93 Neb. 46; Knight v. Lan- 
caster County, 103 N.W. 1064, 74 Neh. 
82; Preston v. Stover, 97 N.W. 812, 
70 Neb. 682; Armstrong v. Mayer, 83 
N.W. 401, 60 Neb. 423; State v. Bow- 
en, 74 N.W. 615, 54 Neb. 211; State 
v. Cornell, 74 N.W. 432, 54 Neb. 72; 
State v. Tibbets, 71 N.W. 990, 52 Neb. 
228, 66 Am.S.R. 492; Trumble vy. 
Trumble, 55 N.W. 869, 87 Neb. 340; 
Miller v. Hurford, 9 N.W. 477, 11 Neb. 
377; State v. Pierce County, 6 N.W. 
763, 10 Neb. 476. 


Nev.—State v. Washoe County, 41 
P. 145, 22 Nev. 399; Ex p. Hewlett, 40 
P. 96, 22 Nev. °3338. 


N.J.—Davison v. Patterson, 110 A. 
827, 94 N.J.Law 338; Cox v. American 
eagei) ied Co., 77 A. 1025, 80 N.J.Law 


N.Y.—Astor v. Arcade R. Co., 20 N. 
BH. 594, 113 N.Y. 98,2 L.R.A, 789. 


Or.—State v. Hawks, 222 P, 1 
110 Or. 497. uy 


Pa.—King v. Lancaster County, 28 
Pa.Dist. 1008; Day v. Lansdale, 28 
Pa.Dist. 330; Com. v. Atty.-Gen., 13 
Pa.Dist. 521; Becker y. Rosenblum, 35 
Pa. Sooey? 


Tenn.—State v. Oliver, 35 S.W.(2d) 
396, 162 Tenn. 100; Memphis St. R. 
on v. Byrne, 104 S.W. 460, 119 Tenn. 

78. 

Wash.—Howlett v. Cheetham, 50 P. 
522, 17 Wash. 626, 


Wis.—Yellow River Imp. Co. v. Ar- 
nold, 49 N.W. 971, 46 Wis. 214. 


See State v. Tobin, 226 P. 681, 31 
Wyo. 355 (dictum). . 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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plemental act;8? and where the title of an act indi- 
cates that it amends only one or more sections of a 
prior statute, the act is limited in its scope to the 
subject matter of the section or sections proposed 
to be amended, and nothing that is not germane 
thereto can validly be introduced,’2% nor can any 
other section of the original act be amended,*? nor 
can new legislation be added, even though germane 
to the subject of the original act as a whole.s*% Sim- 
ilarly, where the title of an amendatory act specifies 
the particulars in which the prior legislation is to be 
amended, the body of the act may not contain any 
On the other hand, where the title 
of an amendatory or supplemental act sufficiently in- 
dicates the nature of the legislation in it contained, 
or the nature of the changes or additions by it made, 
it is immaterial whether or not the provisions of the 
act are covered by the title of the act amended or 
supplemented.§*% The sufficiency of a title which, 


other matters.’4 


82. O’Donnell v. Powell, 282 F. 1 
[appeal dism 44 S.Ct. 332, 264 U.S. 
568, 68 L.Ed. 854]. 


82%. Ala—Wood v. McClure, 96 
So. 577, 209 Ala. 523. 


ae so v. Kua, 22 Hawaii 


Ill.—Dolese v. Pierce, 16 N.E. 218, 
424 Tl. 140. 


Ky.—Walters v. Brown, 284 S.W. 
1017, 215 Ky. -196. See Barnett. v. 
Caldwell, 21 S.W.(2d) 838, 231 Ky. 514 
(to same effect); In re Barker, 116 
S.W. 686, 1176, 132 Ky. 220 (recogniz- 
ing the rule). 


La.—State v. Tolman, 50 So. 607, 124 
La. 630, 134 Am.S.R. 514; State v. 
American Sugar Refining Co., 31 So. 
181, 106 La. 553. 


Miss.—Yazoo-Mississippi Delta Bd. 
of Levee Comrs. v. Royal Ins. Co., 51 
So. 2, 96 Miss. 832. 


Neb.—Day v. Metropolitan Utilities 
Dist., 214 N.W. 647, 216 N.W. 556, 115 
Neb. 711; State v. Barton, 136 N.W. 
22, 91 Neb. 357; Miller v. Hurford, 9 
N.W. 477, 11 Neb. 377. 


N.M.—State v. Candelaria, 
816; 28 N.M. 5738. 


Okl.—Ex p. Masters, 258 P. 861, 126 
Okl. 80; Pottawatomie County v. Al- 
exander, 172 P. 436, 68 Okl. 126; Car- 
rell v. Hughes County, 172 P. 438, 68 
Okl. 124. 


Pa.—Com. v. Smith, 8 Pa.Dist.&Co. 
702; Com. v. Sweeney, 5 Pa.Dist.&Co. 
80. 


Wyo.—State v. Tobin, 226 P. 681, 31 
Wyo. 355. 


83. Kan.—State v. Bankers’, 
Mut. Benefit Assoc., 23 Kan. 499. 


Ky.—Walters v. Brown, 284 S.W. 
1017, 215 Ky. 196. 


La.—Wisner v. Monroe, 25 La.Ann. 
598. ; 


Nev.—Ex p. Hewlett, 40 P. 96, 22 
Nev. 333. 


Okl1.—Pottawatomie County v. Alex- 
ander, 172 P. 436, 68 Okl. 126; Carrell 
v. Hughes County, 172 P. 438, 68 Okl. 
124. 


Compare Southwestern R. Co. v. 
Wright, 118 S.E. 552, 156 Ga. 1 (hold- 
ing that an act entitled one to amend 
a designated section of the law is not 
invalid because in the body of the act 
it is provided, in connection with the 
new matter added by the amendment, 
that other specified sections of the 
former law shall not apply in the 
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215 P. 


etc., 
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cases covered by the amendment, 
since such provision is surplusage 
and the effect would have been the 
same without it, the amendment 
superseding the former sections so far 
as inconsistent therewith). See 
Omaha Gas Co. v. Omaha, 249 F. 350 
(apparently recognizing the rule). 


834%. State v. Southern R. Co., 22 
So. 589, 115 Ala. 250; Shepherd v. 
Shepherd, 45 P. 658, 4 Kan.App. 546; 
Kafka v. Wilkinson, 57 A. 617, 99 Md. 
238. Compare Lewis v. State, 47 N.E. 
675, 148 Ind. 346 (holding that, in an 
act entitled one to amend the pen- 
alty section of a prior statute, which 
amendatory act enlarges the penal 
provisions of the original statute and, 
as a second section, declares other 
acts, not mentioned in the original 
section being amended, to be misde- 
meanors, the second section is to 
be regarded as merely a continuation 
of the first, containing matter which 
might properly have been included in 
the first section as part of the amend- 
ment to the original penalty section, 
and so is within the title of the 
amendatory act). 


84. Com. v. Bender, 7 Pa.Co. 620; 
Hays v. Federal Chemical Co., 268 S. 
W. 883, 151 Tenn. 169. 


8414. Frank v. Maguire, 257 P. 515, 
201 Cal. 414; Miller v. Sacramento, 
etc.,-Drain. Dist., 187 P. 1041, 182 Cal. 
252 [cert den and error dism 41 S.Ct. 
404, 256 U.S. 129, 65 L. Hd. 859]; Jones 
v. Columbus, 25 Ga. 610; Andrews v. 
Ada County, 63 P. 592, 7 Idaho 592; 
Conshohocken v. Montgomery County, 
14 Pa.Dist. 141. See to same effect. 
Narrows v. Giles County, 105 S.E. 82, 
128 Va..572. 


85. Street v. Horton, 32 So. 580, 131 
Ala. 492. 


Amendment. of unconstitutional 
statutes in general see infra §§ 428, 
429. 


86. -Com.-v. Walsh, 11 Pa.Dist. 748. 


87. Schmalz v. Wooley, 41 A. 939, 
57 N.J.Eq. 303, 738, Am.S.R. 637, 43 
L.R.A. 86 [rev 39 A. 539, 56 N.J.Eq. 
649] (holding that ‘fa further sup- 
plement to an act entitled ‘An act to 
protect trade marks’”’ is a valid title, 
although there was no such prior act). 


88. Remedies for noncompliance 
with or violation of requirements of 
act as: 


Covered by title see supra § 395. 
Separate subject see supra § 382. 


89. Subjects and tities of acts in 
general see supra §§ 371-400. 
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while indicating that the act is an amendment of a 
prior law, in itself expresses the subject of the act 
is not affected by the fact that such prior law was 
unconstitutional.®® 


Title referring to nonexistent statute. 
been held that the title of an act is insufficient where 
it states that the act is one to amend a specified prior 
statute, and such prior statute is nonexistent ;%® but 
there is also authority for the view that where the 
title of a supposed amendatory act sufficiently des- 
ignates the subject with which the act deals, it is 
sufficient notwithstanding it also makes reference 
to a purported prior statute which does not exist.8* 


[§ 401] D. Particular Subjects of Legislation®*— 
1. Civil Remedies, Practice, and Procedure. 
general rules with respect to subjects and titles of 
acts’® are applicable to statutes relating to civil 
remedies, practice, and procedure,?° 


It has 


The 


such as reme- 


90. U.S.—Moore v. Payne, 35 F. 
(2a) 232; Pacific Indemnity Co. v. In- 
surance Co. of North America, 25 F. 
(2d) 930. 


Ala.—Grand International Brother- 
hood of Locomotive Engineers vy. 
Green, 98 So. 569, 210 Ala. 496 [error 
dism 44 S.Ct. 636, 265 U.S. 576, 68 
L.Ed. 1187]; Brannan v. Henry, 57 
So. 967, 175 Ala. 454; Ex p. Hill, 51 
So. 786, 165 Ala. 365; Comer v. Age 
Herald Pub. Co., 44 So. 673, 151 Ala. 
613, 13 LAR.A.NS. 525; Farley v. 
Dowe, 45 Ala. 324; Weaver v. Lapsley, 
43 Ala. 224. 


ae v. Roseberry, 289 P. 


Cal.—Bassford v. Earl, 158 P. 124, 
172 Cal. 653; Meier v. Superior Court 
of California, in and for Stanislaus 
County, 227 P. 490, 67 Cal:App. 135. 


Colo.—Broadbent v. McFerson, 250 
P. 852, 80 Colo. 264; Rhinehart v. 
Denver & R. G. R. Co., 158 P. 149, 61 
Colo. 369; Van Houton v. People, 43 
PL 22, COlOs D3e : 


Fla.—State v. Love, 126 So. 374, 99 
Fla. 333; Tibbetts v. Olson, 108 So. 
679, 91 Fla. 824; Hinely v. Wilson, 109 
So. 468, 91 Fla. 815; Florida East 
Coast R. Co. v. Hazel, 31 So. 272, 43 
Fla. 263, 99 Am.S.R. 114. 


Ga.—Robinson vy. Odom, 147 S.E. 
569, 168 Ga. 81; Fite v. Henson, 122 S. 
BE. 412, 157 Ga. 679; Wilson v. Supreme 
Forest, Woodmen Circle, 119 S.H. 394, 
156 Ga. 403; Creech v. Ossep, 101 S.E. 
576, 149 Ga. 577; Towaliga Falls Pow- 
er Co. v. Foster, 85 S:E. 835, 143 Ga. 
688; M. O’Dowd’s Sons & Co. v. City 
Council of Augusta, 82 S.E. 148, 141 
Ga. 748; Fountain v. Ragan-Malone 
Co., 80 S.E. 306, 141 Ga. 58; Georgia 
Cent. R. Co. v. State, 31 S.H. 531, 104 
Ga. 831; 42 L.R.A. 518; Frazier v. 
Georgia R., etc., Co., 28 S.E. 662, 101 


Ga. 77; MeCommons y. English, 28 
S.E. 386, 100 Ga. 653. 
Idaho.—Darry v. Cox, 155 P. 660, 


28 Idaho 519. 


Ill.—Moore v. Zelic, 170 N.E. 664, 
338 Ill. 583; Manaster v. Kioebge, 100 
N.E: 989, 257 Tih. 431; BPeople vy. 
Cosmopolitan Fire Ins. Co., N.E. 
922, 246 Ill. 442; Lang v. Friesenecker, 
13 N.H. 329,213 Tll. 598; Woodruff v. 
Kellyville Coal Co., 55 N.E. 550, 182 
Ill. 480; Gaines v. Williams, 34 N.E. 
934, 146 Ill. 450. 


Ind.—Clark v. Clark, 172 N.B. 124; 
PATUSOUES On. \Coyoe Stt Lawkt ie 16 Ongivie 
Chappel, 106 N.E. 4038, 183 Ind. 141, 
Ann.Cas.1918A 627; Pennsylvania Co. 
v. Ebaugh, 53 N.E. 763, 152 Ind. 531; 
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dies for personal injuries, death, or property dam- | age,®* the 


Sturgeon v. Hitchens, 22 Ind. 107; 
Jose v. Hunter, 124 N.E. 65, 63 Ind. 
App. 298; In re Talbott, 108 N.E. 240, 
58 Ind.App. 426. 


Iowa.—Dayton v. Pacific Mut. Life 
Ins. Co., 210 N.W. 945, 202 Iowa 753; 
Rains v. First Nat. Bank, 206 N.W. 
821, 201 Iowa 140; Beebe v. Tolerton, 
ete., Co.,.91 N.W. 905, 117 Iowa 593. 


Kan.—Miller v. Miller, 213 P. 634, 
118 Kan: 22; Richey v. Ferguson, 143 
P. 497, 93 Kan. 152; State v. Tibbits, 
85 P. 526, 73 Kan, 493. 


La.—Surety Credit Co. v. Tieman, 
131 So. 678, 171 La. 581; Succession of 
Manion, 86 So. 667, 148 La. 98; Den- 
nison v. Illinois Cent. R. Co., 59 So. 
26, 181 La. 94; Wallace v. Smith, 8 
La.Ann. 376; Sassinot’s Estate v. De- 
mourelle, 1 La.App. 160. 


Md.—Ridgely v. Baltimore, 
909, 119 Md: 567. 


Mich.—People v. Brooks, 194 N.W. 
602, 224 Mich. 45; Innis v. Fireman’s 
Fund Ins. Co., 187 N.W. 268, 218 Mich. 
253; Klatt v. Durfee, 123 N.W. 542, 
159 Mich. 203; Ovid First Nat. Bank 
v. Steel, 99 N.W. 786, 136 Mich. 588; 
Hie? v. Bay City, 44 N.W. 52, 78 Mich. 


Minn.—Bausher v. St. Paul, 75 N.W. 
745, 72 Minn. 5389; Lynott v. Dicker- 
man, 67 N.W. 1143, 65 Minn. 471; 
Johnson v. Harrison, 50 N.W. 923, 47 
Minn. 575, 28 Am.S.R. 382; Allen v. 
Pioneer Press Co., 41 N.W. 936, 40 
Minn. 117, 12 Am.S.R. 707, 3 L.R.A. 
532; Gillitt v. McCarthy, 25 N.W. 637, 
34 Minn, 318; Atkinson v. Duffy, 16 
Minn, 45. 


Mo.—Southard v. Short, 8 S.W.(2d) 
908, 320 Mo. 932; State v. Schmoll, 
282 S.-W. 702, 313 Mo. 693; Cunning- 


87 A. 


ham v. Chicago & A. R. Co., 215 S.| 


W. 5. : 


Mont.—State v. Ross, 99 P. 1058, 38 
Mont. 326; State v. Ross, 99 P. 1056, 
38 Mont. 319; Snook v. Clark, 50 P. 
718, 20 Mont. 230. 


Neb.—Armstrong vy. Mayer, 83 N.W. 
401, 60 Neb. 423; Singer Mfg. Co. v. 
Fleming, 58 N.W. 226, 39 Neb. 679, 42 
Am.S.R. 613, 23 L.R.A. 210. 


Nev.—Worthington Vv. District 
Court of Second Judicial Dist. in and 
for Washoe County, 142 P. 230, 37 
Nev. 212, L.R.A.1916A 696, Ann.Cas, 
1916E 1097. 


N.J.—Scharf v. Reiser, 91 A. 642; 
Wallach v. Stein, 136 A. 209, 103 N.J. 
Law 470 [aff 183 A. 81, 102 N.J.Law 
517, rearg den 133 A. 396, 4 N.J.Misc. 
488]; In re Port Reading R. Co., 68 
A. 219, 75 N.J.Law 430; George Jonas 
Glass Co. v. Ross, 58 A. 675, 69 N.J. 
Law 157. 


N.D.—Klein v. Hutton, 191 N.W. 
485, 49 N.D. 248; McKone v. Fargo, 
138 N.W. 967, 24 N.D. 53; Haton v. 
State Guarantee Co., 11 N.D. 79, 88 N. 
Ww. 1029. 


Okl.—Rumsey v. Diamond, 259 P. 
849, 027 (Ok), 72. 


Or.—Eastman v. Jenning’s-McRae 
Logging Co., 188 P, 216, 69 Or. 1, Ann. 
Cas.1916A 185. 


Pa.—Vinnacombe y. Philadelphia, 
147 A. 826, 297 Pa. 564; Spector v. 
Northwestern Fire & Marine Ins. Co., 
1382 A. 531, 285 Pa. 464; Cleary v. 
Quaker City Cab Co., 182 A. 185, 285 
Pa. 241; Strain v. Kern, 120 A. 818, 
277 Pa. 209; Miller v. Belmont Pack- 
ing &' Rubber Co,, 110 A. 802, 268 Pa. 
51; Erdner v. Erdner, 83 A. 420, 234 
Pa. 500; Dorsett v. Dorsett, 75 A. 593, 


626, 58 L.Ed. 762]; 


STATUTES 


Rodebaugh v. Philadel- 
phia Tract. Co., 42 A. 953, 190 Pa. 
358; McHendry v. Shaffer, 58 Pa. 
Super. 171; Langan v. Punxsutawney 
Borough, 51 Pa.Super.551; Miller v. 
Metropolitan L. Ins. Co., 24 Pa.Dist. 
414; Langan v. Punxsutawney, 21 Pa. 
533; Com. v. Weaver, 19 Pa. 
Dist. 784; Kachel v. Moyer, 11 Pa. 
Dist. 291 [disappr Ferriday v. Rein- 
bold, 8 Pa.Dist. 637]; In re Bellever- 
non Bridge, 38 Pa.Co. 201; Dillon v. 
Metropolitan L. Ins. Co., 4 Pa.Dist. 
262, 16 Pa.Co. 126, 7 Kulp 507; Metro- 
politan L. Ins. Co. v. Duffy, 3 Lack. 
JuRGZ212 de 


S.D.—Davison v. Circuit Court ‘of 
Kingsbury County, in Ninth Judicial 
Circuit, 173 N.W. 737, 42 S.D. 254; 
Kennedy v. Chicago, M. & St. P. Ry. 
Co., 182 N.W. 802, 28 S.D. 94 [rev_on 
other grounds. 34 S.Ct. 463, 232 U.S. 
Bekker v. White 
River Valley Ry. Co., 182 N.W. 797, 28 
S.D. 84. 


Tenn.—Taylor v. Mosley, 11 S.W. 
(2a)2.376,. 157 Tenn. 5925) Davis’ -v. 
Andregg, 259 S.W. 547, 149 Tenn. 245. 


Tex.—Texas Cent. R. Co. v. Marrs, 
101. SW... 1177; 100 \Tex..-530; x p- 
Allison, 90 S.W. 870, 99 Tex. 455, 12 
Am.S.R. 653, 2 L.R.A.N.S. 1111; Dil- 
lingham v. Putnam, 14 S.W. 303; Bat- 
tle v. Howard, 13 Tex. 345; Murphey 
vy. Menard, 11 Tex. 673; Roark v. 
Prideaux, (Civ.App.) 284 S.W. 624 [aff 
(Commn.App.) 291 S.W. 868]; Eld- 
ridge v. Eldridge, (Civ.App.) 259 S.W. 
209; Coats v. Blanding, 125 S.W. 627, 
59 Tex.Civ.App. 334; Houston Print- 
ing Co. v. Dement, 44 S.W. 558, 18 Tex. 
Civ.App. 30. 


226 Pa. 334; 


Utah.—Lynch v. Jacobsen, 184 P. 
929, 55 Utah 129. 
Va._-Bunkley v. Commonwealth, 


LOS: tS, Bit baedl SOV aie DOs DICKENS Ay. 
Radford-Willis Southern Ry. Co., 93 
S.E. 625, 121 Va. 353. 


Wash.—Davis-Kaser Co. v. Colonial 
Fire Underwriters’ Ins. Co. (Agency) 
of Hartford, ~Conn., ) 1b7 “Po 18 TO; P OL 
Wash. 383; National Surety Co. v. 
Bratnober Lumber Co., 122 P. 337, 67 
Wash. 601; Naden y. Christopher, 113 


P. ‘1116, 62 Wash. 413; Jolliffe v. 
Brown, 44 P. 149, 14 Wash. 155, 53 
Am.S.R. 868; McMaster vy. Advance 


pore Con ss b 160, Loa Wash: 
147. 


W.Va.—Bennett v. Farmers’ Mut. 
Fire Assoc. of West Virginia, 90 S.E. 
169, 78 W.Va. 654. 


Statutes relating to courts see in- 
fra § 409. 


91. U.S.—Mexican Nat. R. Co. v. 
Jackson, 118° Fo 6495 55°: C:C. AX. x35 
[cert den 23 S.Ct. 851, 189 U.S. 512, 
47 L.Ed, 924]. 


Cal.—Rafferty v. Marysville, 280 P. 
118, 207 Cal. 657; State Compensation 
Ins. Fund y. Scamell, 238 P. 780, 73 
Cal.App. 285. 


Colo.—Mollie Gibson “Consol, Min., 
ete., Co. viy Sharp, 47 BP. 266,23 Golo: 
259; Mitchell vy. Colorado Milling, 
ete:, /Coi;) 669 P.2736, 12). ColosvA pps (277 
[aff 58 P. 28, 26 Colo. 284]. 


Ga.—Peeler v. Central of Georgia 
Ry. ‘Co., 1387 S.E. 24; 163 Gar 784: 
Georgia Coast & P. R. Co. v. Hines, 
76 S.B. 60, 188 Ga. 7135, Clay v.Gen- 
tral R., etc., Co., 10 S.E. 967, 84 Ga. 
vp Muscogee R. Co. v. Neal, 26 Ga. 


Iil.—-Condon v. Chicago, 94 N.E. 976, 
249 Ill. 596. 


Ind.—Gribben yv. Franklin, 94 N.E. 


enforcement of liens®? 
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and judg- 


757, 175 Ind. 500; Franklin vy. Smith, 
93 N.E. 998, 175 Ind. 236. 


Iowa.—Wabash Ry. Co. v. Peterson, 
175 N.W. 528, 187 Iowa 1331. 


Kan.—Dubourdieu v. Delaware Tp. 
of Wyandotte County, 189 P. 386, 106 
Kan. 650; Hovis v. Cudahy Refining 
Co., 148 P. 626, 95 Kan. 505; Missouri 
Pac. R: Co. v. Merrill, 19 PB. 7938, 40 
Kan, 404. p 


Ky.—Louisville & N. R. Co. v. 
Crockett’s Adm’x, 24 S.W.(2d) 580, 
232 Ky. 726; Chiles v. Drake, 2 Metc. 
146, 74 Am.D. 406. 


La.—Mason v. New Orleans Termi- 
nal Co., 79 So. 26, 143 La. 616; Morris 
v. St. Bernard Cypress Co., 73 So. 345, 
140 La. 511. 


Mass.—Chiles v. Drake, 2 Metc. 146, 
74 Am.D. 406. 


Mo.—Burge v. Wabash’ R. Co., 148 
S.W. 925, 244 Mo. 76. \ 


Mont.—Mills v. Stewart, 247 P. 332, 
76 Mont. 429, 47 A.L.R. 424. 


N.J.—Waibel v. West Jersey & S. 
R. Co., 94 A. 951, 87 N.J.Law 573. 


Okl1.—Choctaw, etc., R. Co. v. Alex- 
ander, 52 P. 944, 7 OkKl. 591 [aff 54 P. 
421,°7 OKI. 591]. 


Pa.—Qualp v. James Stewart Co., 
109 A. 780, 266 Pa. 502; Rodebaugh v. 
Philadelphia Tract. Co., 42 A. 953, 190 
Pawsass 


8.C.—Sandel v. State, 104 S.E. 567, 
115 S.C. 168, 18 A.EAR. 1268; Mer- 
chants’ & Planters’ Bank y. Brigman, 
SY ASE 332) cd O0G2 Si Clo 196 2" 5 GR oA G 
1917E 925; Croft v. Southern Cot- 
ton ‘Oil Co., 65..S.., 216, 83..S:C. 232. 


S.D.—Rowe v. Richards, 142 Nw. 
664, 32 S.D. 66, L.R.A.1915E 1069. 


Tenn.—Mitchell y. Usilton, 242 S.W. 
648, 146 Tenn. 419; Illinois Cent. R. 
me v. Crider, 18 S.W. 618, 91 Tenn. 


Tex.—Hubb Diggs Co. v. Bell, (Civ. 
App.) 297 S.W. 682 [certified ques- 
tions answered (Commn.App.) 293 S. 
W. 808, and rev on other grounds 
(Commn.App.) 1 S.W.(2d) 575]; Tre- 
vino v. San Antonio, (Civ.App.) 269 
S.W. 1067; McPherson v. Camden 
Fire Ins..-Co.; (Civ.App.) 185" Siw 
1055 [aff (Commn.App.) 222 S.w. 
211]; Galveston, H. & S. A. Ry. Co. 
v. Grenig, (Civ.App.) 142 S.W.135. 


Wash.—Archibald y. Northern Pac. 
R. Co., 183 P. 95, 108 Wash. 97; Da- 
cres v. Oregon R., etc., Co., 20 P. 601, 
1 Wash. 525. 


Workmen’s compensation acts and 
other statutes for protection of em- 
ployees see infra § 413. 


92. Cal.Hammond Lumber Co. y. 
Moore, 286 P. 504, 104 Cal.App. 528. 


Fla.—Malone v. Meres, 109 So. 677, 
91 Fla. 709. 


Ind.—Halstead v. Olney J. Dean & 
Co., 105 N.E. 903, 182 Ind. 446; Moore- 
Mansfield Const. Co. v. Indianapolis, 
N: Cor& TT) Ryi-Co.,2101) Nobe 2968 1g9 
Ind. 356, 44 L.R.A.N.S. 816, Ann.Cas. 
1915D 917; Indianapolis Northern 
Traction Co. v, Brennan, 87 N.H. 215, 
90 N.E. 65, 68, 91 N.E. 503, 174 Ind. 
1, 30 L.R.A.N.S. 85; Overholser v. 
Cliffton, 94 N.E. 792, 47 Ind.App. 459. 


Iowa.—Solberg v. Davenport, 23 3 
Ww. 477. sidedtiliot 


Mich.—C. H. Little Co. vy. 
Hazen Co., 152 
316. 


Mo.—Goodner y. 


ele ein ad 
N.W. 95, 185 Mich’ 


Mosher-Roe Ab- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ments,°* the administration of estates of decedeits 
and absentees,®* limitations of actions,®® costs and 
attorney’s fees,°® and appeals and writs of error,°? 


stract & eet ate Co., 282 S.W. 698, 
314 Mo. 15 
Dorman, 127 


Ee: Vv. 
A. 40, 97 N.J.Eq. 17. 


Or.—Escott v. Crescent Coal & Navy- 
igation Co., 106 P. 452, 56 Or. 190. 


Pa.—Powell v. Rogers, 94 A. 74, 248 
Pa. 423; Atlantic Terra Cotta Co. v. 
Carson, 94 A. 72, 248 Pa. 417; Page 
v. Carr, 81 A. 430, 232 Pa. 371; Singer 
Sewing Mach. Co. v. Tonkay, 35 Pa.Co. 


Wash.—MeMullen & Co. v. Croft, 
159 P. 375, 92 Wash. 411 [rev on oth- 
er grounds 164 P. 930, 96 Wash. 275]. 


93. Ala.—Rice v. Westcott, 18 So. 
844, 108 Ala. 353. 


Colo.—Clark vy. Giacomini, 243 P. 
620, 78 Colo. 551; Erisman v. Mc- 
Carty, 236 P. 77, 77 Colo. 289. 


Fla.—South Florida Trust Co. v. 
Miami Coliseum Corporation, 133 So. 
334. 


Tll—Peo. v. Swanson, 172 N.E. 3, 
340 Ill. 188. 


Ind.—Indianapolis & Northern 
Traction Co. v. Brennan, 91 N.E. 503, 
174 Ind. 1, 30 L.R.A.N.S. 85. 


ee ee v. Thomson, 22 Iowa 


La.—Fithian v. Centanni, 106 So. 
321, 159 La. 831; Sealy v. Dussel, 102 
So. 581, 157 La. 485. 


N.Y.—Kerrigan y. Force, 
381. 

Pa.—Sloan v. Longceope, 135 A. 717, 
288 Pa. 196; Merrill v. Thorpe, 22 Pa. 
Co. 181. 


68 N.Y. 


Tenn.—Scott v. Marley, 137 S.W. 
492, 124 Tenn. 388. 
Tex.—Missouri, K. & T. Ry. Co. of 


Texas v. Mahaffey, 150 S.W. 881, 105 
Tex. 394. 

94. Stevenson vy. Montgomery, 104 
N.E. 1075, 263 Ill. 938, Ann.Cas.1915C 
112; Walz v. Dawson, 209 N.W. 177, 
235 Mich. 344; McCue v. Peery, 238 
S.W. 798, 293 Mo. 225. 


95. Ga.—Denham v. Holeman, 26 
Ga. 182, Tires, De. 198. 


Ky.—Guess v. Linton, 32_S.W.(2d) 
718, 236 Ky. 87; Gibson v. Belcher, 2 
Bush 145._ 

Minn.—State v. Brooks-Scanlon 
Lumber Co., 150 N.W. 912, 128 Minn. 
300. 

Pa.—Germantown ‘Trust Co. v. 
Powell, 108 A. 441, 265 Pa. 71; Rode- 
baugh v. Philadelphia Traction Co., 
42 A. 958, 190 Pa. 358. 

Tex.—German Ins. Co. v. Luckett, 
34 S.W. 173, 12 Tex.Civ.App.. 139. 

Va.—Stuart v. Board of Sinking 
Fund Com’rs, 96 S.H. 239, 123 Va. 
224. 

Wash.—Blalock. v. Condon, 
ao 51 Wash. 604. 

.—Fitzpatrick vy. Costigan, 


99 P. 


Ky 
eal) SW. (2a) 983, 230 Ky. 365. 


La.—Grinage v. Times-Democrat 
Pub. Co., 107 La. 124; Connors v. 
Turney, 126 So. 269, 13 La. App. 91. 


Mo.—O’Connor v. St. Louis Transit 
Conaot Bie 150, 198 Mo. 622, 115 Am. 
S.R. 495, 8 Ann.Cas. 703. 

N.D.—Turnquist v. Cass County 
Drain Com’rs, 92 N.W. 852, 11 N.D. 
514; Erickson v. Cass County, 92 N.W. 
841, 11 N.D. 494. 


STATUTES 


Pa.—United Security L. Ins., etc., 
Co., 22 Pa.Dist. 976. 
Te enn.—Scott v. Marley, 137 S.W. 


492, 124 Tenn, 388. 


97. Ala.—State v. Murphy, 101 So. 
465, 211 Ala. 663. 


sc oe Crees View, Val) di Ark: 
Fla.—Davis v. Wilson & Toomer 


Fertilizer Co., 92 So. 916, 84 Fla. 102. 


Ill. acts v. Liberty Land & 
Investment Co., 140 N.B. 49, 309 I11. 
103; Freitag v. Union Stock Yard & 
Transit Co., 104 N.E. 901, 262 Ill. 551 
[dism error 180 Ill.App. "2681; Kline 
v. Barnes, 95 N.E. 4738, 250 Tl. 404; 
Zahnle v. Grosscup, 132 Il. App. 383. 


Ind.—Princeton v. Hanna, 113 N.E. 
999, 120 N.E. 598, 187 Ind. 582. 


La.—Canone vy. Pailet, 106 So. 118, 
159 La. 698; Vasquez v. Vasquez, 62 
So. 123, 132 La. 1008. 


Neb.—Armstrong v. Mayer, 83 N.W. 
401, 60 Neb. 423; Muldoon v. Levi, 41 
N.W. 280, 25 Neb. 457. 


N.M.—In re Orr's Estate, 246 P. 
908, 31 N.M. 42 


Sete re oe s Estate, 297 P. 


Pa.—Specktor v. Hanover Fire Ins. 
Co. of New York, 145 A. 430, 295 Pa. 
390 [appeal dism and cert den 50 S.Ct. 
161, 280 U.S. 534, 74 L.Ed. 598]. 


Tex.—Gibson v. Singer Sewing 
Mach. Co., (Civ.App.) 145 S.W. 633; 


Johnson vy. State, 283 S.W. 807, 104 


Tex.Cr. 384. 


Wash.T.—Baker v. Prewett, 19 P. 
149, 3 Wash.T, 474. 


98. Ala.—Stallings v. Nowell, 107 
So. 47, 214 Ala. 118; Hotel Tutwiler 
Operating Co. v. Evans, 94 So. 120, 208 
Ala. 252; Smith v. Birmingham Real- 
ty Co., 94 So. 117, 208 Ala. 114. 


Ariz.—Donahue v. Babbitt, 227 P. 
995, 26 Ariz. 542. 


Cal.—Coachella Valley County Wa- 
ter Dist. v. Stevens, 274 P. 538, 206 
Cal. 400 [Superseding (App.) 266 P. 
341]; Pritchard v. Whitney Estate 
Co., 129 P. 989, 164 Cal. 564; Balzano 
v. Traeger, 270 P.. 249, 93 Cal.App. 
640; California Trojan Powder Co. v. 
Garnsey, 171 P. 1078, 36 Cal.App. 289. 


Colo.—Broadbent v. McFerson, 250 
P. 852, 80 Colo. 264; Wright v. Muehl- 
berg, 242 P. 634, 78 Colo. 461. 


Ga.—Shannon vy. Mobley, 143 S.E. 
582, 166 Ga. 430; Peeler v. Central of 
Georgia! Ry. Co., 137 S.E. 24, 163 Ga. 
784; Athens R., ete., Co. v. Kinney, 
127 S.B.-290, 160 Ga. 1. 


Ind.—Citizens’ St. R. Co. v. Haugh, 
41 N.E. 538, 142 Ind. 254. 


Iowa.—Andrew v. U. S. Bank of 
Des Moines, 2138 N.W. 531, 205 Iowa 
883; Leach v. Des Moines Commercial 
Sav. Bank, 213 N.W. 517, 205 Iowa 
1154. 


Kan.—Bennett v. 
Kan. 284 

La.—MclIntyre v. Sovereign Camp, 
Ww. O. W., 135 So. 365, 172 La. 810 [rev 
131 So. 626, 16 La.App. 364]; Kinney 
v. Eidenborn, 91 So. 712, 151 La. 216; 
Chronos Land Co. v. Crichton, 91 So. 
408, 150 La. 963. 


Mich.—Naudzius v. Lahr, 234 N.W. 
581, 2538 Mich. 216. 

Minn.—Hoffman v. Parsons, 6 N.W. 
797, 27 Minn. 236. 
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including mandatory and supplementary statutes.®* 


[§ 402] 2. Crimes and Frauds.®° 
to crimes and criminal prosecutions! and to frauds 


Acts relating 


oe v. Terte, 23 S.W.(2d) 


Mont.—Kline v. Murray, 257 P. 465, 
79 Mont. 530; Hale v. Belgrade Co.. 
240 P. 371, 74 ‘Mont. 308. 


Neb.—Conservative Savings & Loan 
Ass’n of Omaha v. Anderson, 218 N.W. 
423, 116 Neb. 627; Gatling v. Lane, 
22 N.w. 227, 453, 17 Neb. 77, 80. 


Nev.—Tesoriere v. Second Judicial 
District Court in and -for Washoe 
County, 258 P. 291, 50 Nev. 302. 


N.J.—Le Duc v. Williams, 148 A. 
919 [aff’*145 A. 325, 7 N.J.Misc. 342]. 


Okl.— Fox v. Dunning, 255 P. 582, 
124 Okl. 228; New Amsterdam Cas- 
ualty Co. v. Rinehart & Donovan Cor 
255 P. 587, 124 Okl. 227. 


Pa.—Roads v. Dietz, 80 Pa.Sunper. 
507; Atlantic Terra Cotta Co. v. Car- 
son, 53 Pa.Super. 91; Loewi v. Haed- 


rich, 8 Wkly.N.C. 70. 
Tex.—Marcus v. Huguley,’ (Civ. 
App.) 37 S.W.(2d) 1100; Chancey v. 


Dayton-Goose Creek Ry. Co, +CGaye 
App.) 280 S.W. 843; Globe Indemnity 
Co. v. Barnes, (Civ. App.) 280 S.W. 
275; Humble Oil & Refining Co. v. An- 
drews, (Civ.App.) 279 S.W. 300; 
Schaff v. Ridlehuber, (Civ.App.) 261 
S.W. 523 [cert den 45 S.Ct. 194, 266 
U.S. 629, 69 L.Ed. 477]; Schaff v. 
Merchant, (Civ.App.) 250 S.W. 465; 
Anderson v. Smith, (Civ.App.) 231 
S.W. 142; Rodgers v. Tobias, (Civ. 
App.) 225 S.W. 804; Womack v. Gard- 
ner, 30 S.W. 589, 10 Tex.Civ.App. 367 
[aff 31 S.W. 358]. 


Va.—Southern Ry. Co. v. Russell, 
112 S.E. 700, 133 Va. 292. 


99. Statutes relating to: 


Manufacture and sale of intoxicating 
liquor or narcotics see infra § 420. 


Protection and preservation of game 
and fish see infra § 419. 


1. U.S.—Brunswick-Balke-Collan- 
der Co. v. Evans, 228 F. 991 [appeal 
dism 39 S.Ct. 5, 248 U.S. 587, 63 U.Hd. 
434]; Hrickson vy. Hodges, 179 F. 177, 
102 C.C.A. 443. 


Ala.—Rush v. McDonnell, 106 So. 
175, 214 Ala. 47; Board of Revenue 
and Road Com’rs of Mobile County v. 
State, 76 So. 388, 200 Ala. 456; Dow- 
ling v. Troy, 56 So. 118, 173 Ala. 468; 
State v. Semmes, 50 So. 120, 162 Ala. 
187; Darrington v. State, 50 So. 396, 
162 Ala. 60; Glasscock v. State, 48 So. 
700, 159 Ala. 90; DeKalb County v. 
Smith, 47 Ala. 407; Miles v. State, 40 
Ala. 39; State v. Blackwell, 79 So. 
198, 16 Ala.App. 500; Kirby v. State, 
59 So. 374, 5 Ala. App. 128. 


Alaska.—U. S. v. Lareau, 7 Alaska 
tte 


Ariz.—State v. Davey, 232 P. 884, 27 
Ariz. 254; Skaggs v. State, 207 P. $77, 
24, Ariz, LOL. 


Cal.—F leming v. Superior Court of 
Orange County, 238 P. 88, 196 Cal. 
344; Peo. v. Fryer, 167 P. 382, 175 Cal. 
T8353. 2 CO.e Ve Brown, (App.) i Ome 
5033. Peo. v. Martin, 200 P. 808, 53 Cal. 
App. 671; Beo. v. Joy, 157 P. 507,. 30 
Cal.App. 386; . Peo. v. Duncan, 134 ads 
797, 22 Cal. App. 430. 


Colo.—Warner v. Peo., 208 P. 459, 71 
Colo. 559; Lowdermilk v. Peo., 202 P. 
118, 70 Colo. 459; Peo. v. Friederich, 
L852P) 687,867 Célo. 69; Pearman v. 
Peo., 170 P. 192, 64 Colo. 26; Trozzo 
Vile eo. Liok: 150, 51 Colo. 323; Hecht 
Vv. Wright, 12-2. 48, 31 Colo. 117. 


Fla.—Sawyer v. State, 122 So. 188; 
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Johnson v. State, 128 So. 853, 99 Fla. 
1311; Frazier v. State, 100 So. EB Dey oui 
Fla. 235; Albritton v. State, 89 So. 
360, 82 Fla. 20; Welch v. State, 67 So. 
224) 69 Fla. 21. 


Ga.—Lee v. State, 135 S.E. 912, 163 
Ga. 239; Durden v. State, 131 S.E 
496, 161° Ga; 537; Davis v. Davison, 
128 S.E. 743, 160 Ga. 545; Corenblum v. 
State, 113 SE. 159,153 Ga. 596; King 
v. State, 71 S.E. 1093, 136 Ga. 709; 
Stanley v. State, 70 S.B. 591, 135 Ga. 
859. 


Tll.—Peo. v. Jiras, 172 N.E. 47, 340 
WV 208% Peony: Welch, 162 N.E. 113 
sobs L200 Beox v. Landers, 160 N.E. 
836, 329 Til. 453; Peo. v. Tallmadge, 
159 “NCB Po ko ses Pls 21055 Peox 
Stacker, 153 N:B. 354, 322 Ill. 232; 
Peo. v. Nelson, 150 N.E. 686, 320 Tl. 
273; Peo. v. Newcom, 149 N.E. 269, 
318 Tl. 188; Peo. v. Smith, 149 N.E. 
2,008 T1114: Peo..v. Clark, 134 N.E. 
95, 301 Ill. 428; Peo. v. Horan, 127 
N.B. 673, 293 Ill. 314; Peo. v. Fernow, 
122 N.E. 155, 286 Ill. 627; Peo. v. An- 
krum; 121 N.E. 579) 286 If. 319; Peo. 
v. Nellis, 94 N.E. 165, 249 Ill. 12; Full- 
er v. Peo., 92 Ill. 182. 


Ind.—Headlee y. State, 170 N.E. 433 
[den reh 168 N.E. 692]; Nedderman 
v. State, 152 N.E. 800, 198 Ind. 187; 
Morgan v. State, 101 N.E. 6, 179 Ind. 
300; Sousania v. State, 98 N.E. 115, 
177 Ind. 700; Christison v. State, 98 
N.E. 1138, 177 Ind. 363; Jett v. Rich- 
mond, 78 Ind. 316; Thomas v. State, 
166 N.E. 154, 89 Ind.App. 220. 


Iowa.—State v. Gibson, 174 N.W. 
34, 181 N.W. 704, 189 Iowa 1212. 


Kan.—Ex p. Clancy, 210 P. 487, 112 
Kan. 247; State v. Topeka Club, 109 
P. 188, 82 Kan. 756, 29 L.R.A.N.S. 722, 
20 Ann.Cas. 320. 


Ky.—Commonwealth v. Miller, 27 
S.W (2a) 689. 234 Ky. 147: Turk v. 
Martin, 238 S.W.(2d) 937, 232 Ky. 479; 
Campbell v. Commonwealth, 17 S.w. 
(2d) 227, 229 Ky. 264, 63 ING spl. 932; 
Wood v. Commonwealth, 8 S.W. (2d) 
428, 225 Ky. 294; Commonwealth v. 
Moore, 219 S.W. 786, 187 Ky. 494; Fry 
v. Commonwealth, 179 S.W. 604, 166 
Ky. 670; Commonwealth y. Starr, 169 
S.W. 743, 160 Ky. 260; Diamond Vv. 
ee Ae S.W. 232, 124 Ky. 418, 30 Ky. 


La.—State v. Beeling, 126 So. 61, 
169 La. 785; State v. Neal, 116 So. 489° 
165 La. 989; State v. Fuller, 114 So. 
606, 164 La. "718; State v. Carson Car- 
bon Co., 111 So. 162, 162 La. 781; State 
v. Rawls, 109 So. 146, 161 La. 628; 
State v. Johnson, 106 So. 844, 160 La. 
247; State v. Fobbs, 106 So. 840, 160 
La. 237; State v. Craig, 104 So. 744, 
158 La. 866; State v. Roy, 104 So. 112° 
158 La. 352: State v. Foster, 101 So. 
255, 156 La. 891; State v. Adams, 98 
So. 402, 154 La. 873; State v. Clark, 
83 So. 696, 146 La. 491; State v. Pen- 
ten, 78 So. 973, 143 La. 589; State v 
Norres, 76 So. 312, 142 La. 392; State 
v. Nejin, 74 So. 103, 140 La. 793; State 
Vv. Dickerson, 71 So. 347, 139 La. 147; 
State v. Boylston, 70 So. 80, 138 La. 
184; State v. Boylston, 69 So. 860, 138 
La. 21; State v. Thibodeaux, 67 So. 
973, 136 La. 935; State v. George, 67 
So. 9538, 136 La. 906; State v. Mauve- 
zin, 67 So. 816, 136 La. 746; State v. 
Walters, 66 So. 364, 135 La. 1070; 
State v. Natcisse, 63 So. 182, 133 La. 
584; State v. Allen, 56 So. 655, 129 
La. 736, Ann.Cas.1913B 454; State v. 
Allen, 56 So. 655, 129 La. 733, Ann. 
Cas.1913B 454; State v. Wall, 52 So. 
556, 126 La. 400; State v. Davis, 46 
So. 673, 121 La. 623; State v. Peter- 
man, 46 So. 672, 121 La. 620; State 
v. Abrams, 46 So. 6238, 121 La. 550; 
State v. Logan, 28 So. 912, 104 La. 254; 
State v. Ackerman, 26 So. 80, 51 La, 
Ann. 1213; State v. Rushing, 22 So. 
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798, 49 La.Ann, 1530; State v. Breed- 
en, 17 So0.51:25; 47 La.Ann. 374; State 
v. Dubois, 2 So. 558, 39 La.Ann, 676; 
State v. Heywood, 38 La.Ann. 689; 
State v. Taylor, 34 La.Ann. 978; State 
v. Lacombe, 12 La.Ann. 195; J. R. 
Watkins Co. v. Brown, 126 So. 587, 13 
La.App. 244. 


Mich.—Peo. v. McMurchy, 228 N.W. 
723, 249 Mich. T4a7: Peo. v. Smith, 224 
N.W. 402, 246 Mich. 3935 ARCO. Vs Lock- 
hart, 219 N.W. 724, 242 Mich. 491; 
Peo, v. Sigers, 187 N-W. Ss Moyeeal Mich. 
578; Peo. v. Gogak, 171 NW. 428, 
a8 “Mich. 260; Peo. v. Blumerich, 149 

N.W. 1040, 183 Mich. 1335 Peo. Wie 
Kennedy, 141 N.W. 887, 176 Mich. 15; 
Peo. v. Mire, 138 N.W. 1066, 173 Mich. 
857; Peo. v. Stickle, 121 N.W. 49%, 
156 Mich. 557. 


Minn.—State v. Helmer, 211 N.W. 
3, 169 Minn. 221; State v. Kaercher, 
169 N.W. 699, 141 Minn. 186; State 
v. Townley, 168 N.W. 591, 140 Minn. 
413; State v. Droppro, 147 N.W. 829, 
126 Minn. 68; State v. People’s Ice 
Co., 144 N.W. 962, 124 Minn. 307. 


Miss.—Hollins v. State, 90 So. 630, 
128 Miss. 119; State v. Beatty, 60 So. 
1016, 103 Miss. 864. 


Mo.—Star Square Auto Supply Co. 
v. Gerk, 30 S.W.(2d) 447; Blind v. 
Brockman, 12 S.W.(2d) 742, 321 Mo. 
58 [aff 50 S.Ct. 87, 280 U.S. 525, 74 
L.Ed. 592]; State v. Pike, 278 S.W. 
725, 312 Mo. 27; State v. Thomas, 256 
S.W. 1028, 301 Mo. 603; Ex p. Karn- 
strom, 249 S.W. 595, 297 Mo. 384; 
State v. Helton, 164 S.W. 457, 255 Mo. 
170; State v..Murray, 140 S.W. 899, 
237 Mo. 158; State v. Miner, 135 S.Ww. 
483, 233 Mo. 312; State v. Firemen’s 
Fund Ins io: 52) Sow. 595,152 Mo. 4, 
45 L.R.A. 363: State v. Brassfield, 81 
Mo. 151, 51 Am.R. 234. 


Mont.—State v. Mark, 220 P. 94, 69 
Mont. 18; State v. Pippi, HO5 OPS 556, 59 
Mont. 116. 


Neb.—Westbrook v. State, 234 N.Ww. 
579, 120 Neb. 625; Birdhead v. State, 
180 N.W. 583, 105 Neb. 296; Sandlo- 
vich v. State, 176 N.W. 81, 104 Neb. 
169; Hardin v. State, 138 N.W. 146, 
92 Neb. 298; Bartels v. State, 136 N.W. 
717, 91 Neb. 575; Boggs v. Washington 
County, 4 N.W. 984, 10 Neb. 297. 


Nev.—State v. Payne, 295 P. 770; 
State v. Mills, 279 P. 759, 52 Nev. 10; 
In re Calvo, 353 Jee egg ks 50 Nev. 125; 


a p. Ah Pah, 119 P. 770, 34 Nev. 


J.—Caruso v. Porter, 130 A. 805, 
102 N.J.Law 71; Richardson v. State 
Board of Control of Institutions and 
Agencies, 121 A. 457, 98 N.J.Law 690 
Lath 23 A. 720; 99 N.J.law 516]; 
Fautz v. Juvenile Court in and for Es- 


as County, 142 A. 350, 6 N.J.Misc. 


N.M.—State v. Grissom, 298 P. 666. 


N.D.—State v. Brown, 165 N.W. 520, 
38 N.D. 340; State v. Olson, 144 N.W. 
661,-26 N.D. 304, L.R.A.1918B 975 [er- 
ror dism 38 S.Ct. 18, 245 U.S. 676, 62 
L.Ed. 542]: State v. McGillic, 147 N. 
W. 82, 25 N.D. 27; State v. Brandner, 
130 NLW. 941, 21 N.D. 310. 


Okl.—State v. Nealy, (Cr.) 296 P. 
510; Smith v. State, (Cr.) 287 P. 835; 
Brown VY, tate,. (Cr. 286. P. oni: 
Hewett v. State, 252 P. 1109, 36 Okl. 
Cr. 157; Morrison vy. State, 250 P. 543; 
SbyOkT. Cr. 311; Simpkins v. State, 249 
P. 168, 35 Okl. Cr. 143; Butler v. State, 
245 P. 1004, 34 Ok}. Cr. 239; Adams v. 
State, 220 P, 59, 25 Okl.Cr. 298; Wil- 
liams v. State, 215 P. 438, 23 Ok. Cr. 
437; Gilbert v. State, 214 P. 936, 23 
Okl.Cr. 353; Jackson y. State, 211 es 
1066, 22 Okl.Cr. 338. 


Or.—State v. Laundy, 204 P. 958, 
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206 P. 290, 103 Or. 448; State v. Perry, 
151 P. 655, 77 Or. 421 


Pa.—Com. vy. Wilhelm, 141 A. 52, 
292 Pa. 283; Com. v. Foley, 141 A. 50, 
292 Pa. 277; Fedorowicz v. Brobst, 98 
A. 973, 254 Pa. 338 [aff 62 Pa. Super. 
458]; ‘Commonwealth v. Baldwin, 97 
Pa.Super. 288; -Commonwealth _ v. 
Gardner, 96 Pa. ‘Super. 450 [appeal den 


147° A., 527, 297. Pa. 4981; Com). ve 
Archino, 56 Pa. Super. 645; Com. v. 
Bottari, 56 Pa.Super. 644: Com. v. 
Falconi, 56 Pa.Super. 644; Com. v. 


Declimendo, 56 Pa. Super. 643; Com- 
monwealth v. Barbono, 56 Pa. Super. 
637; Commonwealth v. Williams, 54 
Pa. Super. 545; Commonwealth v. Mc- 
Kenty, 52 Pa.Super. Boas) COM. ive 
Burke, 24 Pa.Dist. 1073; Com. v. 
Kight, 24 Pa.Dist. 625; Com. v. Bar- 
bona, 23 Pa.Dist. 635; "Walker v. Jef- 
ferson County, 16 Pa. ‘Dist. LON som ve 


Co. 298; Com. v. Kell oe 14 Pa.Dist. 
559, 31 Pa.Co. 337; Com. v. Kebort, 13 
Pa. Dist. 6773 Com. v. a 30 Pa. ‘Co. 


5545) «Come ‘Lehr, 16 Pa. Co. 532; Com. 
v. Havens, 6 Pa.Co. 545; Com. v. Far- 
ley, 6 Pa.Co. 433. 
Philippine.—vU. 
Philippine 565. 
S.c.—State v. Butler, 66 S.B. 1041, 
85 S.C. 45. 


8S. v. Sy Maco, 17 


S.D.—State v. Flathers, 232 N.W. 
51; State v. Brown, 167 N.W. 400, 
40 S.D. 372. 


Tenn.—Crawford v. Nashville, C. & 
St. L. R. Co., 284 S.W. 892, 153 Tenn. 
642; Moye v. State, 202 S.W. 919, 139 
Tenn. 680; Harrison v. State, 188 S.W. 
941, 1386 Tenn. 229; McCormick v. 
State, 186 S.W. 95, 185 Tenn. 218, L. 
R.A. 1916F 382; State v. Brown, 53 S. 
W. 727, 103 Tenn. 449; Garvin v. 
State, 13 Lea 162. 


Tex.—McMeans vy. Finley, 32 S.W. 
524, 88 Tex. 515; ‘Bills v. State, 42 
Tex. 305; State v. Shadle, 41 Tex. 404; 
State v. Deitz, 30 Tex. 511; State v. 
Helton, (Civ.App.) 164 S.W. 457; Del- 
linger v. State, (Cr.) 28 S.W.(2d) 537; 
Redding v. State, 6 S.W.(2d) 360, 109 
Tex.Cr. 551; Redding v. State, 6 S.W. 
(2d) 361, 109 Tex.Cr. 550; Ward v. 
State, 277 S.W. 672, 102 Tex.Cr. 204; 
Smith v. State, 268 Sw. 742,99 Tex. Cr. 
114; Mosier v. State, 234 S.W. 225, 
90 Tex.Cr. 136; Davis v. State, 225 S. 
W. 532, 88 Tex.Cr. 183; Ex parte Wil- 
son, 213 -S.W.. 984... 85'— Pex.Cr (5645 
Meredith v. State, 184 S.W. 204, 79 
Tex.Cr. 277; Green v. State, 148 S.W. 
311, 66 Tex.Cr. 664; Richards v. State, 
140 S.W. 459, 63 Tex.Cr. 176; Brown 
v. State, 122 S.W. 565, 57 Tex.Cr. 269. 


Utah.—State vy. McCornish, 201 P. 
637, 59 Utah 58. 


Va.—Burton v. Commonwealth, 94 
S.B. 923, 122 Va. 847. 


Wash.—Ex p. Hulet, 292 P. 430; 
State v. Leftwich, 253 P. 448, 142 
Wash, 329, 59 A.L.R. 539; State v. 


George, 146 P. 378, 84 Wash. 113; 
State v. Blane, 116 P. 660, 64 Wash. 
122; State v. Montgomery, 106 P. VTL; 
57 Wash. 192; Ex p. Donnellan, 95 P. 
1085, 49 Wash. 460; State v. Poole, 84 
P: 727, 42 Wash: 192. 


W.Va.—State v. Scarbrough, 150 
S.E. 219, 108 W.Va. 9; State v. Cordi, 
186 S.E. 505, 103 W.Va. 23; State v. 
Haskins, 115 S.E. 720, 92 W.Va. 632. 


And see cases infra this note. 


[a] Tlustrations.—The general 
rules as to subjects and titles of acts 
have been applied to statutes relating 
to: (1) Abetters. State v. Brown, 
53 S.W. 727, 103 Tenn. 449. (2) Ani- 
mal theft. Diamond v. Com., 99 S.W. 
232, 124 Ky. 418; State v. Cunning- 
ham, S00) Bion 35 Mont. 547; Ream 
v. State, 73 NW. 227, 52 Neb. T27; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and fraudulent sales, transfers, or conveyances,” in- 
cluding acts respecting punishment for offenses? and 


Granger v. State, 72 N.W. 474, 52 Neb. 
352; State v. Crosby, 28 S.E. 529, 51 
S.C. 247; Tabor v. State, 31 S.W. 662, 
34 TexiCr. 631, 53 Am.S.R. 726. (8) 
Arson. State v. Hall, 64 P. 158, 24 
Wash. 255. (4) Blackmail and extor- 
tion. Com. v. Hodusko, 24 Pa.Co. 388. 
(5) Bookmaking or pool-selling. Her- 
nan v. Texas, 25 S.Ct. 800, 198 U.S. 
579, 49 L.Ed. 1171; Benners v. State, 
26 So. 942, 124 Ala. 97; State v. Del- 
mar Jockey Club, 92 S.W. 185, 98 S.W. 
539, 200 Mo. 384 [error dism 28 S.Ct. 
Woe, 210) U.S. 32.4.5 52) - td. 108045 
State v. Burgdoerfer, 17 S.W. 646, 107 
Mo. 1, 14 L.R.A. 846. (6) Carrying 
arms. Peo. v. Acevedo, 34 Porto Rico 
439. (7) Convicts. Brown v. State, 
22 So. 458, 115 Alav74; White v. Bur- 
gin, 21 So. 832, 113 Ala. 170; Wood- 
ruff v. Baldwin, 23 Kan. 491. (8) Dis- 
orderly persons. Peo. v. Kelly, 57 N. 
W. 1090, 99 Mich. 82. (9) Driving au- 
tomobile while intoxicated. Holmes 
We State wan be tac, ot. OkLCr 15: 
McHenry v. State, 245 P. 1001, 34 Okl. 
Cr. 154; Bostwick v. State, 285 S.W. 
49, 154 Tenn. 1. (10) Drunkenness. 
Santo v. State, 2 Iowa 165, 63 Am.D. 
487. (11) Embezzlement. Teston v. 
State, 39 So. 787, 50 Fla. 138. (12) 
Extortion. State v. Rushing, 22 So. 
798, 49 La.Ann, 1530; In re Algoe, 104 
N.W. 751, 74 Neb. 353; Com. v. Hud- 
usko, 10 Pa.Dist. 230. (13) Felonies. 
Peachee v. State, 63 Ind. 399; State 
v. Dalcourt, 36 So. 479, 112 La. 420; 
State v. Clark, 86 P. 1067, 43 Wash. 
664. (14) Forgery. Johnson v. State, 
9 Tex.App. 249: Francis v. State, 7 
Tex.App. 501; Ham v. State, 4 Tex. 
App. 645. (15) Gambling. State v. 


Stripling, 21 So. 409, 113 Ala. 120, 36 


L.R.A. 81; Bobel v. Peo., 50 N.E. 322, 
173 Ill. 19, 64 Am.S.R. 64: State v. 
Capell, 98 So. 58) 154° Lia. 662: State 
v. Scheffield, 48 So. 932,123 Lae 2t1s; 
Larrabee v. Landry, 1 La.App. 629; 
Fleming v. Wengler, 190 S.W. 875, 269 
Mo. 366; State v. Ross, 99 P. 1058, 
38 Mont. 326; State v. Ross, 99 P. 
1056, 38 Mont. 319; Perry v. Gross, 
41 N.W. 799, 25 Neb. 826;- State v. 
Hayes, 93 S.W. 98, 116 Tenn. 40; Gar- 
vin v. State, 13 Lea (Tenn.) 162; Bar- 
field v. State, 137 S.W. 920, 62 Tex.Cr. 
400; Ex p. Walsh, 129 S:w. 118,° 59 
Tex.Cr. 409; Singleton v. State, 111 
S.W. 736, 538 Tex.Cr. 625; Lescallett 
v. Com., 17 S.E. 546, 89 Va. 878. (16) 
Grand juries. In re Rafferty, 25 P. 
465, 1 Wash. 382; In re Boulter, 40 P. 
520, 5 Wyo. 329. (17) Horse-races. 
State v. Roby, 41 N.E. 145, 142 Ind. 
168, 51 Am:S.R. 174, 33 TARE 213; 
Ex p. Hernan, 77 S.W. 226, 45 "Tex, Cr. 
343 [aff 25 S.Ct. 800, 198 U.S. 579, 49 
Pebds. UTA G3) Incest. State v. 
De Hart, 33 So. 605, 109 La. 570. (19) 
Informations instead of indictments. 
State v. Ayers, 67 N.W. 611, 8 S.D. 
517. €20) Larceny. Peo. v. Lovren, 
51 P. 22, 638, 119 Cal. 88; Graves v. 
Peo., 75 P. 412, 32 Colo. 127: Strobhar 


v. State, 47 So. 4, 55 Fla. 167; Ex p. 
Bush, 37 So. 177, 48 Fla. 69; State 
v. Dunn, (ll 28 811, 66 Kan. 483; State 


v. O'Day, 54 S.E. 607, 74 S.C. 448. 
(21) Lotteries. Shreveport v. Kahn, 
67 So. 35, 136 La. 371; Com. v. Moor- 
head, 7: Pa.Co. ‘513. (22) Minors. 
State v. Hahn, 79 P. 670, 70 Kan. 877. 
(23) Misdemeanors. Davenport Via 
State, 20 So. 971, 112 Ala. 49; State 
v. Newton, 59 Ind. 173; State v. Walk- 
er; °29- So. 973,105 La. 492; State v. 
Hamlett, 110 S.W. 1082, 212 Mo. 80; 
Boggs v. Washington County, 4 N.W. 
984, 10 Neb. 297; Weil v. State, 21 
N.E. 643, 46 OhioSt. 450 [aff 3 Ohio 
Cir Ct: 657, 2 OhioCir.Dec. 382]. (24) 
Mob violence and threats. Weber v. 
Com., 72 S.W. 30, 24 Ky.L. 1726. (25) 
Murder. Com. vy. Darmska, 35 Pa. 
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Super. 580; Augustine v. State, 52 
S.W. 77, 41 Tex.Cr. 59, 96 Am.S.R. 765. 
(26) Offenses against railroads. In 
rel Duty; 4heP wo ote ood... 700, 
Pool and billiard tables. 
State, 39 S.E. 321, 1138 Ga. 939; State’ 
v. Maloney, 39 So. 539, 115 La. 498; 
Com. v. Ayers, 17 Pa.Super. 352. (28) 
Prize-fighting. Peo. v. Taylor, 56 N. 
We. 27, 96 Mich. 576, 21) daR.A,, 287. 
(29) Prosecutions. Peo, v. Oates, 75 
P. 387, 142 Cal.'12;, Byrne v. State, 
47 Ind. U2'0 sea): Prostitution. In 
re Moore, 81 F. 356; Holton v. State, 
9 So. 716, 28 Fla. 303; State v. Brown, 
53 S.W. 727, 103 Tenn. 449; Zenner 
v. Graham, 74 P. 1058, 34 Wash. 81. 
(31) Robbery. State v. Curtis, (Mo.) 
23 S.W.(2d) 122. (32) Selling en- 
cumbered personalty. Dempsey v. 
State, 22 S.E. 57, 94 Ga. 766; State v. 
Heldenbrand, 87 N.W. 25, 62 Neb. 136, 
89 Am.S.R. 743. (383) Sunday law. 
Ex p. Jacobs, 92 P. 1008, 13 Idaho 
720: State.v. Dolan; 92 P.- 995, 13 
Idaho 693, 14 L.R.A.N.S. 1259; State 
v. Bott, 31 La.Ann. 663, 33 Am.R. 224; 
Ex p. Donnellan, 95 P. 1085, 49 Wash. 
460. (384) Trials. Dean v. State, 14 
So. 762, 100 Ala. 102;' State v. Wright, 


12 So. 129, 45 La.App. 57; State v. 
Carter, 33 La.Ann. 1214; State v. 
White, 33 La.Ann. 1218. (85) Va- 


grants. Hays v. Cumberland County, 
40 A. 282, 186 Pa. 109. (36) Venue. 
State v. Hunter, 60 S.E. 226, 79 S.C. 
91; Cox v. State, 8 Tex.App. 254, 34 
Am.R. 746.- 


See rutee relating to courts see infra 


2. Ala.—Builders’, ete., Supply Co. 
v. Lucas, 24 So. 416, 119 Ala. 202. 


Cal.—Peo. v. Merritt, 122 P. 839, 
844, 18 Cal.App. 58. 


Ga.—Bitting v. State, 139 S.E. 877, 
165 Ga. 55; Banks v. State, 52-S.H. 
74, 124 Ga. 15, 2 L.R.A.N.S. 1007. 


Tll.—Peo. v. Schreiber, 95 N.E. 189, 
250 Ill. 345. 


Ind.—State v. Billings, 
453; Rutherford v. State, 156 
559, 199 Ind. 231. 


Ky.—Com. v. Barney, ee S.w.. 181, 
115 Ky. 475, 24 Ky.L. 235 


La.—State v. American eee Re- 
fining Co., 71 So. 187, 188 La. 1005. 


Minn.—State v. Elliott, 160 N.W. 
204, 135 Minn. 89; State v. Armour & 
Co., 136 N.W. 565, 118 Minn. 128. 


Mo.—State v. Morgan, 20 S.W. 456, 
112 Mo. 202; State v. Miller, 45 Mo. 
495. 

Neb.—Herold v. State, 31 N.W. 258, 
21 Neb. 50. 

Pa.—Com, y. Martin, 35 Pa.Super. 
241. 

Statutes relating to: 

Bare, a goods in general see infra 
41 


168 N.E. 
N.E. 


Transfers of property in general see 

infra § 414. 

3. Ala.—Flowers v. State, 53 So. 
276, 168 Ala. 147; Ex _p. Gayles, 19 
So. 12, 108 Ala. 514; Giles v. State, 
52 Ala. 29. 


Cal.—Peo. v. Rambaud, 248 P. 954, 
78 Cal.App. 685. 


Ga.—Howell v. State, 138 S.E. 206, 
164 Ga. 204 [error dism 48 S.Ct. 114, 
275 U.S. 576, 72 L.Ed. 435]. 


Ill.—Peo. v. Nelson, 150 N.E. 686, 
320 Ill. 273; Peo. v. Smith, 149 N.E. 
3,/8L8 Th 114; Peo. v. Moses, 123 N.B. 
634, 288 Ill. 281 {aff 212 Ill.App. 641]; 
Peo. v. Roth, 94 N.E. 953, 249 Ill. 532, 
Ann.Cas.1912A 100; Peo. v. Huff, 94 


appeals in criminal proceedings,‘ 
amendatory and 


[59 C.J.] 823 


and including 
repealing acts, are subject to the 


N.H. 61, 249 Ill. 164; Peo. v. Joyce, 92 
N.E. 607, 246 Tll. 124, 20 Ann.Cas. 472. 


Iowa.—In re Breen, 222 N.W. 426, 
207 Iowa 65. 


Kan.—State v. Adams, 132 P. 171, 
89 hen 674. 


State Board of Charities and 
Cea don. v. Hays, 227 S.W. 282, 190 
Ky. 147; Thompson v. Commonwealth, 
166 S.W. 623, 159 Ky. 8. 


La.—State v. Guidry, 124 So. 832, 
169 La. 215; State v. Board of Parole 
of Louisiana, 92 So. 312, 151 La. 720; 
State v. Gunningham, 58 So. 563, 130 
La. 760: State v. Cunningham, 58 So. 
558; 130 “Lia. 749; L.R.A.1915B 389; 
State v. Nolan, 57 So. 274, 129 La. 
ee) Pi Meat v. Baker, 36 So. 703, 112 


Mich.—Peo. v. Palm, 223 N.W. 67, 
245 Mich. 396. 


Minn.—State v. Pioneer Press Co.. 
110 N.W. 867, 100 Minn. 173, 117 Am. 
Prec 684, 9 L.R.A.N.S. 480, 10 Ann.Cas. 


dcpaneeiaa de hs v. Curtis, 23 S.W.(2d) 
N.J.—State v. 
57 N.J.Law 279. 


OkK1.—Ex p. Owen, 286 P. 883, 143 
Okl. 8. 


Crusins;: 31 A. 235; 


Or.—State v. McPherson, 149 P. 
LO2D i Wl Orer1 54. 

Pa.—Commonwealth v. Sweeney, 
127 A. 226, 281 Pa. 550; Ceommon- 


wealth v. Kalck, 87 A. 61, 239 Pa. 583. 


Tenn.—Woods v. State, 169 S.W. 
558, 1380 Tenn. 100, L.R.A.1915F 531. 


Tex.—Mercer v. plate, 13 S.W.(24a) 
689, 111 .Tex.Cr. 657 


Utah.—Mutart v. Pratt, ROP os 
51 Utah 246. 


Wash.—Hx p. Hulet, 292 P. 430. 


Penalties for violation of or non- 
compliance with principal require- 
ments of act as: 


Covered by title see supra § 395. 
Separate subject see supra § 382. 


4. Hall v. Birmingham, 102 So. 
732, 20 Ala.App. 437; Arkansas City 
v. Roberts, 132. P. 152, 89 Kan. 680; 
City of Summit v. Iarusso, 94 A. 806, 
87 N.J.Law 403; Commonwealth v. 
Kephart, 39 Pa.Super. 524; Com. v. 
Jolly, 15 Pa.Dist. 305; Com. v. Fas- 
nacht, 12 Pa.Dist. 327. 


5. U.S.—Arocho v. People of Por- 
to Rico, 16 F.(2d) 90 [cert den 47 S.Ct. 
477, 273 U.S. 760, 71 L.Ed. 878]; Wag- 
man v. U.S., 26S F. 568 [cert den 41 
S:Ct. 376, 255 U.S. 572; 65 Tr Mat= 7927 
Brunswick- Balke- Collander Co. Vv. 
Evans, 228 F. 991 [appeal dism 39 
S.Ct. 5, 248 U.S. 587, 63 L.Ed. 434]. 


Ala.—Kendrick v. State, 120 So. 142, 
218 Ala, 277 [rev 120 So. 140, 23 Ala. 
App. 5]; Jackson v. Sherrod, 92 So. 
481, 207 Ala. 245; Harper v. State, 
19 So. 857,109 Ala. 28; Miller v. State, 
79 So. 314, 16 Ala.App. 534. 


Cal.—Pacific Coast Dairy v. Police 
Court of City and County of San 
Francisco, (App.) 298 P. 164; Peo. v. 
Hillard, 284 P. 1070, 103 Cal.App. 698; 
Peo. v. Rambaud, 248 P. 954, 78 Cal. 
App. 685; Peo. v. French, 214 P. 1003, 
61 Cal.App. 275; Peo. v. Camp, 183 
P. 845, 42 Cal.App. 411. ; 


Ga.—Richardson v. Macon, 63 S.E. 
790, 182 Ga. 122 [answer conformed 
to 63 S.E. 938, 5 Ga.App. 804 


Ill.—Peo. v. Hassil, 173 N.E. 355, 
341 Ill. 286; Peo. v. Lloyd, 136 N.E. 
505, 304 Ill. 23; Peo. v. Clark, 134 N.E. 
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ordinary rules as to subjects and titles of acts.® 
penal act may create more than one offense, without 
violating a constitutional provision that no act 
shall embrace more than one subject, if its title is 


broad enough.* 


95, 301 Ill. 428; Peo. v. O’Brien, 113 
N.E. 34, 273 Ill. 485; Peo.. v. Braun, 
92 N.E. 917, 246 Ill. 428, 20 Ann.Cas. 
448, 


Ind.—Anderson v. Knotts, 104 N.E. 
754, 181 Ind. 434, Ann.Cas. 1916D 868. 


Ky.—Vick v. Commonwealth, 33 S. 
W.(2d) 297, 236 Ky. 436; McPherson 
v. Commonwealth, 28 S.w. (24) 768, 
234 Ky. 523; Commonwealth v. Mil- 
lex, 27 S.w. (2a) 689, 234 Ky. 147; Gib- 

He vy. Commonwealth, 265 S.w. 339, 

0*£ Ky. 748 [rev on other grounds 272 
aur 43, 209 Ky. 101]; Morrison v. 
Commonwealth, 246 S.W. 128, 197 Ky. 
107; State Board of Charities and 
Corrections v. Combs, 237 S.W. 32, 
193 Ky. 548; Aldridge v. Common- 
wealth, 232 S.W. 619, 192 Ky. 215; 
Commonwealth v. Hodges, 125 S.W. 
689, 137 Ky. 2383. 


La.—State v. Egan, 105 So. 288, 159 
La. 199; State v. Kilshaw, 103 So. 740, 
158 La. 203; State v. Mayfield, 86 So. 
421, 147 La. 994; State v. Land, 59 So. 
LOOT mod, lat -611, 


Mich.—Peo. v. Lyons, 163 N.W. 484, 
197 Mich. 64; Peo. v. Oblaser, 132 
N.W. 1064, 168 Mich. 227; . Peo. . v. 
Loomis, 126 N.w. 985, 161 Mich. 651; 
Peo. v. ‘Howard, 40 N.W. 789, 738 Mich. 
10; Ellis v. Hutchinson, 38 N.W. 14, 
70 Mich, 154. 


Minn.—State v. Phillips, 223 N.W. 
98,176 Minn. 249; State v. Levine, 217 
N.W. 342, 173 Minn. 322; State v. 
Palmquist, 217 N.W. 108, 173 Minn. 
221; State v. Helmer, 211 New. 3, 169 
Minn. 221; State v. ‘McGraw, 203 N.W. 
WL, L638 Minn. aide 


Mo.—Gross  v. Geutty County, 8 
S.W.(2d) 887, 320 Mo. 332; State v. 
Cox, 300 S.W. 746, 318 Mo. 657; State 
v., Walker, 274 S.w. 56,2309" Moy. 103% 
Ex p. Hutchens, 246 S.W. 186, 296 Mo. 
331; State v. McEniry, 190 S.W. 272, 
269 Mo. 228; State v. Helton, 164 S.W. 
457, 255 Mo. 170; State v. Murray, 140 
S.W. 899, 237 Mo. 158; State v. Per- 
singer, 76 Mo. 346. 


Mont.—State v. Mark, 220 P. 94, 69 
Mont. 18. 


Neb.—McKenzie vy. State, 204 N.W. 
60, 113 Neb. 576; Birdhead vy. State, 
180 N.W. 583, 105 Neb. 296; Perry v. 
Gross, 41 N.W. 799, 25 Neb. 826. 


N.J.—State Board of Medical Ex- 
aminers of New Jersey v. Johnson, 
144 A. 921, 105 N.J.Law 498 [aff 141 
A. 591, 6 N.J.Mise. 455]; State v. 
Pisaniello, 96 A. 89, 88 N.J.Law 262; 
Niland v. Niland, 126 A. 530, 96 N.J. 
Eq. 488; Robbins v. Lanning, 116 A. 
7178, 983 N.J.Eq. 262; State Board of 
Medical Examiners of New Jersey v. 
Johnson, 141 A. 591, 6 N.J.Mise. 455 
[aff 144 A. 921, 105 N.J.Law 498]. 


Okl.—Ex p. Owen, 286 P. 883, 143 
Okl. 8; Quinn v. State, (Cr.) 278 P. 
409; Ex p. Freie, (Cr.) 274 P. 684. 


Or.—State v. Anderson, 290 P. 1094, 
133 Or. 632; State v. Kubli, 244 P. 
512, 118 Or. 5; State v. Chong Ben, 
L773 258) 1173)589) Or: 813% (State! vy. 
Hollinshead, 151 P. 710, 77 Or. 473. 


Pa.—Commonwealth v. Bell, 185 A. 
645, 288 Pa. 29; Commonwealth v. 
Sweeney, 127 A. 226, 281 Pa. 550; 
Commonwealth v. Lakey, 88 Pa.Super. 
399; Commonwealth v. Bell, 88 Pa. 
Super. 216; Com. v. Beasley, 8 Pa. 
Dist.&Co. 704; Com. v. Sweeney, 8 Pa, 


STATUTES 
A 


NS 402-403 


[§ 403] 8. Governmental Matters—a. State Gov- 
ernment and Administration. 
the subjects and titles of acts® apply to acts con- 
cerning the state government or governmental mat- 


The usual rules as to 


ters,® or state property?® or institutions,’ including 


Dist.&Co. 702; Com. v. Sweeney, 5 Pa. 
Dist.&Co. 80. 


S.c.—State v. Redmond, 148 S.EH. 
474, 150 S.C. 452. 


Tenn.—Gamble v. State, 19 S.W. 
(2a) 279, 159 Tenn. 446; Butler v. 
State, 159 S.W. 602, 128 Tenn. 164. 


Tex.—Lane v. Bell, 115 S.W. 918, 
53 Tex.Civ.App. 213; Guse v. State, 
260 S.W. 852, 97 Tex.Cr. 212; Knox vA 
State, 138 Sw. 787, 62 Tex.Cr. 512; 
Parshall y. State, 138 S.W. 759, 62 
TNexi@r dees Singleton v. State, 111 
SowW.."° 736, 53 Tex.Cr, 6255-) Fehr) Vv. 
State, 35 Sw. 381, 650, 36 Tex.Cr. 93. 


Utah.—State v. Franco, 289 P. 100. 


Wyo.—State v. Hall, 194 P. 476, 27 
Wyo, 224. 


6. Subjects and titles of acts in 
general see supra §§ 371-400. 


7. State v. Harwick, 63 So. 166, 133 
La, 545. 


[a] Act and attempt.—A statute 
may validly denounce as a crime the 
doing of an act and also an attempt 
to do the act, since the attempt is ger- 
mane to the act. State v. Harwick, 
63 So. 166, 133.La. 545. 


8. Subjects and titles of acts in 
general see supra §§ 371-400. 


9. Yellowstone Park Transp. Co. v. 
Gallatin County, 31 F.(2d) 644 [rev 
27 F.(2d) 410, and cert den 50 S.Ct. 
16, 280 U.S. 555, 74 L.Ed. 611]. 


Ala.—Gibson v. State, 106 So. 231, 
214 Ala. 38; Jordan v. McClure Lum- 
ber Co., 54 So. 415, 170 Ala. 289, 


Cal.—Hecke v. Riley, 290 P. 451; 
Heron vy. Riley, 289 P. 160 [supersed- 
ing 284 P, 209]; Hill v. Butte County, 
167 P. 514, 176 Cal, 84. 


Colo.—Hecht v. Wright, 72 P. 48, 31 
Colo. 117. 


Ga.—Sister Felicitas v. Hartridge, 
98. S.E. 538, 148 Ga. 832 


Idaho.—Jackson v. Gallet, 228 P. 
1068, 39 Idaho 382. 


Ill. Hagler v. Small, 138 N.E. 849, 
307 Ill. 460; Board of Trade of City 
of eG v. Cowen, 96 N.E. 1084, 252 


Ind.—Ransbottom v. State, 96 N.H. 
762, 98 N.E. 706, 178 Ind. 80. 


Kan.—State v. Davis, 221 P. Bes 
115.Kan. 10; State v. Davis, wows 
171, 113 Kan. 4. 


Ky.—McDonald v. University of 
era tad 7 S.W.(2d) 1046, 225 Ky. 


Mich.—Peo. v. Stimer, 226 N.W. 899, 
248 Mich. 272, 67 A.L.R. 552. 


Minn.—Kerst v. Nelson, 213 N.W. 
904, 171 Minn. 191, 54 ALR. 495; 
State v. Women’ s& ‘Children’ s Hospi- 
tal, 173 N.W. 402, 148 Minn. 137; State 
v. Shevlin- Carpenter Co., 108 N.W. 
935, 113 N.W. 634, 114 N.W. 738, 102 
Minn, 470 [aff 30 S.Ct. 668, 218 U.S. 
57, 54 L.Ed. 930]. 


Mo.—Fahey v. Hackmann, 237 S.W. 
752, 291 Mo. 851 


NeboxSheridan County v. Hand, 210 
N.W. 2738, 114 Neb. 813; State v. Ams- 
berry, 177 N.W. 179, 178 N.W. 822, 104 
Neb. 2738; Stewart v. Barton, 135 N. 
W. 381, 91 Neb. 96; Merrill v. State, 
91 N.W, 418, 65 Neb. 509. 


N.Y.—First Const. Co. of Brooklyn 
v. State, 186 N.Y.S. 159, 194 App.Div. 
608 [aff 180 N.Y.S. 241, 110 Misc. 164]. 


N.D.—State v. Peake, 120 N.W. 47, 
18 N.D. 101. 


Okl.—Shaw v. Grumbine, 278 
311; Atwater v. Hassett, 111 P. 802, 
27 OKI. 292: 


Pa.—Commonwealth v. Snyder, 123 
A. 792, 279 Pa. 234. 


S.cC.—State v. Blease, 79 S.E. 247, 95 
S.C. 403. : 


S.D.—Cowell v. Lewis, 217 N.W. 
218, 52 S.D. 229; Kirby v. Berdahl, 
209 N.W. 545, 50 S.D. 293; In re Opin- 
ion of the Judges, 180 N.W. 957, 43 
S.D. 648; Wheelon v. South Dakota. 
Land Settlement Board, 181 N.W. 
359, 43 S.D. 551, 14 A.L.R. 1145; State 
v. Edmunds County, 156 N.W. 96, 36 
S.D. 606; J. P. Schaller Co. v. Canis- 
tota Grain Co., 141 N.W. 993, 32 S.D. 
15; Wilson v. Western Surety Co., 140 
N.W. 263, 31 S.D. 175. 


Tenn.—Malone v. Peay, 17 S.W.(2d) 
901, 159 Tenn. 321; Malone v. Peay, 
7 S.W.(2d) 40, 157 Tenn. 429; House 
v. Creveling, 250 S.W. 357, 147 Tenn. 
589; Couch v. State, 203 S.W. 831, 140 
Tenn. 156. 


Wash.—Carstens v. De Sellem, 144 


P. 934, 82 Wash. 643; Maxwell v. 
Lancaster, 143 P. 157, 81 Wash. 602. 


W.Va.—Slack v. Jacob, 8 W.Va. 612. 


Wyo.—State v. Schnitger, 95 P. 698, 
16 Wyo. 479. 

Statutes relating to public officers 
see infra § 408. 

10. U.S.—General Petroleum Cor- 
poration of California v. Hobson, 23 
F.(2d) 349; Illinois v. Illinois Cent. 
Re Co., 33° FS 730: fat 13 Sict. 1107146 


U.S. 387, 36 L.Ed. 1018]; Leger v. 
Rice, 8 Phila.(Pa.) 167, 15 F.Cas. 
No. 8,210. 


Cal.—Joyner v. Kingsbury, 
295 P. 591; Carr y. Kingsbury, (App.) 
295 P. 586; Maggart v. Kingsbury, 
(App.) 295 P. 590; Feisthamel v. 
Kingsbury, (App.) 295 P. 590; Cum- 
ings v. Kingsbury, (App.) 295 P. 590. 


Ind.—Hovey v. Foster, 21 N.E. 39, 
118 Ind. 502; Nitche v. Earle, 19 N.E. 
149.) DL) Ind: 270: 


La.—State v. State Auditor, 32 La. 
Ann. 89. 


Mich.—Chippewa County v. Audi- 
tor-Gen., 32 N.W. 651, 65 Mich. 408. 


Minn.—State v. Shevlin-Carpenter 
Co., 113 N.W. 634, 114 N.W. 738, 102 
Minn. 470, 108 N.W. 935, 99 Minn. 158, 
9 Ann.Cas. 634 [aff 30 S.Ct. 663, 218 
U.S. 57, 54 L.Ed. 930]. 


N.Y.—Johnston v. Spicer, 13 N.E 
7b3; LOTIN. YesRSS Li NYSE 486: 


Or.—Pacifie Milling & Elevator Co. 
v. City of Portland, 133 P. 72, 65 Or. 
349, 46 L.R.A.N.S. 363. 


S.D.—Davenport v. Elrod, ‘107 N. 
833, 20 S.D. 567, ASS 


Tex.—Snyder v. Compton, 28 S.w, 
1061, 87 Tex. 874; State v. Parker, 61 
Tex. 265. 


Statutes relating to eee works 
and contracts see infra § 406 


11. Kentucky Live Stock Hnceaaen 
Assoc. v. Hager, 85 S.W. 738, 120 Ky. 


(App.) 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


§§ 403-404] 


prisons,?? 


125, 27 Ky.L. 518, 9 Ann.Cas. 50; Ber- 
man v. Cosgrove, 104 N.W. 534, 95 
Minn. 353; State v. State Inst. Bd. of 
Control, 88 N.W. 533, 85 Minn. 165. 
And see cases infra notes 12-14. 


12. Bond v. State, 28 A. 407, 78 Md. 
$23; Peo. v. Huntley, 71 N.W. 178, 
112 Mich. 569; Endres v. McDonald, 
215 N.W. 114, 115 Neb. 827; Kine 
County v. Stringer, 227 P. 17, 130 
Wash. 287. 


13. Cal.—Ex p. Liddell, 29 P. 251, 
93 Cal. 633. 


Ind.—Jarrard v. State, 17 N.B. 912, 
ane Ind. 98; McCaslin y. State, 44 Ind. 


Kan.—In re Sanders, 36 P. 348, 58 
Kan. 191,°23.L.RiA. 603. 


Ky.—Lang v. Commonwealth, 226 
S.W. 379, 190 Ky. 29. 


Minn.—State v. Cassidy, 22 Minn. 
312, 21 Am.R. 765. 


N.J.—Stagway v. Riker, 86 A. 440, 
84 N.J.Law 201. 


Tex.—Washington'v. State, 13 S.w. 
606, 28 Tex.App. 411. 


14 White v. Donaldson, 153 S.E. 
19, 170 Ga. 4382; Klein v. Kinkead, 16 
Nev. 194; In re Kol, 88 N.W. 273, 10 
N.D. 493. 


. 15. Alaska.—Wickersham v. Smith, 
7 Alaska 522. 


Ariz.—Black & White Taxicab Co. 
(Vv. standard Oil *Co;, 218 “PA 139; 25 
Ariz. 381; Callaghan v. Boyce, 153 P. 
773, 17 Ariz. 433. 


Ark.—Urquhart v. State, 23 S.W. 
d) 963, 180 Ark. 937. 


(2 

Cal.—Regents of University of 
California v. Riley, 250 P. 182, 199 
Cal. 506; Veterans’ Welfare Board v. 
Jordan, 208 P. 284, 189 Cal. 124, 22 
A.L.R. 1515; Westinghouse Electric & 
Mfg. Co: v. Chambers, 145 P. 1025, 
169 Cal. 131; Stephens v. Chambers, 
168 P. 595, 34 Cal.App. 660. 


Colo.—Peo. v. O’Ryan, 204 P. 86, 71 
Colo, 69. 


Fla.—Amos v. Moseley, 77 So. 619, 
74 Fla. 555, L.R.A.1918C 482. 


Idaho.—Hailey v. Huston, 136 P. 
212, 25 Idaho 165. 


Ill.— Peo. v. Olson, 117 N.H. 742, 280 
Til. 610; Fergus v. Russel, 110 N.E. 
130, 270 Ill. 304, Ann.Cas.1916B 1120; 
Tllinois Farmers’ Institute v. Brady, 
107 N.E. 784, 267 Ill. 98. 


Ind.—Bullock v. Billheimer, 94 N.E. 
763, 175 Ind. 428. 


Kan.—Reilly v. Knapp, 185 P. 47, 
105 Kan. 565. 


La.—Borden v. Louisiana State 
Board of Education, 123 So. 655, 168 
La. 1005, 67 A.L.R. 1183. 


Md.—Maryland Agricultural Col- 
lege v. Keating, 58 Md. 580. 


Mich.—Sanilac County v. Auditor- 
Gen., 36 N.W. 794, 68 Mich. 659. 


Minn.—State v. Iverson, 147 N.W. 
946, 126 Minn. 110; Deering v. Peter- 
son, 77 N.W. 568, 75 Minn. 118. 

Mo.—State v. Thompson, 289 S.W. 
338, 316 Mo. 272; State v. Gordon, 139 
S.W. 403, 236 Mo. 142. 

Mont.—State v. Stewart, 171 P. 755, 
54 Mont, 504. 

Neb.—Weaver v. Koehn, 231 N.W. 


reformatories,1® and hospitals or asy- 
lums,’* as well as to acts relating to state appro- 
priations,'® the militia,t® vital statisties,!? \publie 
safety,'® or the public health,!® including such mat- 
ters as the imitation and adulteration of food.2° 


STATUTES 


ernment.?1 


703; State v. Hall, 155 N.W. 228, 156 
N.W. 16, 99 Neb. 89; State v. Moore, 
55 N.W. 299, 37 Neb. 13. 


Nev.—State v. Eggers, 136 P. 100, 
86 Nev. 3727 


Ohio.—State v. Brown, 148 N.E. 95, 
112 OhioSt. 590. 


Or.—State v. Hawks, 222 P. 1071, 
110 Or. 497; Evanhoff v. State Indus- 
trial Acc. Commission, 154 P. 106, 78 
Or. 503; Burch v. Earhart, 7 Or. 58. 


Pa.—Booth & Flinn v. Miller, 85 A. 
457, 2837 Pa. 297; Philadelphia v. Pep- 
per, 2 Pa.Co. 287. 


Tex.—Aransas Pass v. Keeling, 247 
SW. 818, 112, Tex) 339; Conley. -v. 
Daughters of the Republic, 156 S.W. 
197, 106 Tex. 80 [rev (Civ.App.) 151 
S.W. 877]; Atkins v. State Highway 
Department, (Civ.App.) 201 S.W. 226. 


Wash.—State v. Clausen, 138 P. 653, 
78 Wash. 103. 


W.Va.—Shields v. Bennett, 8 W.Va. 
74. 


Statutes relating to public funds 
generally see infra § 405. 


16. Rushton y. State, 78 So. 345, 
75 Fla. 422; Auditor-Gen. v. Bay Coun- 
ty, 64 N.W. 570, 106 Mich. 662; Hall 
v. Judge Grand Rapids Super. Ct., 50 
N.W. 289, 88 Mich. 438. 


17. Com. v. McConnell, 76 S.W. 41, 


116 Ky. 358, 25 Ky.L. 552; Com. v. 
Light, 35 Pa.Super. 366; Com. v. Bray- 
mer, 33 Pa.Co, 209. 


18. Palva v. California Door Co., 
242 P. 887, 75 Cal.App. 323; Arms v. 
Ayer, 61 N.E. 851, 192 Ill. 601, 58 
L.R.A. 277, 85 Am.S.R. 357; Burrows 
v. Delta Transp. Co., 64 N.W. 501, 106 
Mich. 582, 29 L.R.A. 468; State v. 
Phillips, 223 N.W. 912, 176 Minn. 472. 


19. U.S.—Huff v. Selber, 10 F.(2d) 
236. 


Ala.—Mobile County Revenue Road 
Comrs. v. State, 50 So. 972, 163 Ala. 
441. 


Cal.—Abeel v. Clark, 24 P. 383, 84 
Cal, 226. 


Til.—Labanoski v. Hoyt. Metal Co., 
126 N.E. 548, 292 Ill. 218. i 


Kan.—Wichita v. Board of County 
Com’rs of Sedgwick County, 204 P. 
693, 110 Kan. 471. 


Ky.—Hunter v. Louisville, 252 S.W. 
119, 199 Ky. 834; District Board of 
Tuberculosis Sanitarium Trustees for 
Fayette County vy. Bradley, 222 S.W. 
518, 188 Ky. 426. 


La.—Dotson vy. Louisiana Central 
Lumber Co., 80 So. 205, 144 La. 78; 
State v. Hincy, 58 So. 411, 130 La. 
620; State v. Duson, 58 So. 159, 130 
La. 488; Campagnie Francaise de 
Navigation a Vapeur y. State Bd. of 
Health, 25 So. 591, 51 La.Ann. 645, 
72 Am.S.R. 458, 56 L.R.A. 795. 


Mich.—Black v. Powell, 226 N.W. 
910, 248 Mich. 150; Peo. v. Wohlford, 
197 N.W. 558, 226 Mich. 166; Pratt 
Food Co. vy. Bird, 112 N.W. 701, 148 
Mich. 631, 118 Am.S.R. 601; North- 
western Mfg. Co. v. Wayne Circuit 
Judge, 25 N.W. 372, 58 Mich. 381, 55 
Am.R. 693. 


Minn.—Gard vy. Otter Tail County, 
144 N.W. 748, 124 Minn. 136. 


Pa.—New Castle v. Withers, 139 A. 
860, 291 Pa. 216, 57 A.L.R. 132; Com- 
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[§ 404] b. Municipal Corporations and Local Gov- 
The general rules respecting subjects 
and ‘titles of acts?? are applicable to statutes per- 
taining to municipal corporations and local govern- 
ment and affairs,?* such as statutes relating to the 


monwealth v. Wilkins, ‘Thomas & 
Barney, 75 Pa.Super. 305; Com. v. 
Arow, 32 Pa.Super. 1; Com. v. Ke- 
bort, 26 Pa.Super. 584; Com. y. Curry, 
4 Pa.Super. 356, 40 Wkly.N.C. 369 [rev 
6 Pa.Dist. 143, 18 Pa.Co. 513]; Com. 
v. Wilkins, 30 Pa.Dist. 213; Smith’s 
Appeal, 26 Pa.Dist. 341. 


Tenn.—State v. Norvell, 191 S.W. 
536, 137 Tenn. 82, L.R.A.1917D 586. 


Va.—Irvine v. Commonwealth, 97 
S.E. 769, 124 Va. 817. 


And see cases infra note 20. 


20. U.S.—Martinez v. Porto Rico, 
46 F.(2d) 427. 
_ Cal.—Ex p. Hallawell, 99 P. 490, 155 


Cal. 112 [aff 97:1 P. 320,°8 Cal.App. 
563]. 


Ill.—Peo. v. Price, 101 N.E. 196, 257 
Ill. 587, Ann.Cas.1914A 1154 [aff 
Price ‘v. Illinois; 35. S.Ct. 892, 233° UW, 
S. 446, 59 L.Ed. 1400]. . 


Ind.—State v. Closser, 99 N.E. 1057, 
179 Ind. 230; Isenhour v. State, 62 N. 
E. 40, 157 Ind. 517, 87 Am.S.R. 228. 


Iowa.—State v. Hutchinson Ice 
Cream Co., 147 N.W. 195, 168 Iowa 
L,. LsR.ALSLTB) 198 lati: 305 S-Ct. 285 
242 U.S. 153, 61 L.Ed. 217, Ann.Cas. 
1917B 643]. 


Ky.—Bosworth y. State University, 
179 S.-W. 403, 166 Ky. 436, -U:R.A. 
1917B 808. 


Mich.—Shepherd v. Connolly, 141 N. 
W. 556, 175 Mich. 193; Peo. v. Dehn, 
155 N.W. 744, 190 Mich. .122. - 


Mo.—Coca-Cola Bottling Co. v. Mos- 
by, 233 S.W. 446, 289 Mo. 462; State 
eee ee 38 S.W. 817, 186 Mo. 


Pa.—Commonwealth v. Fulton, 106 
A. 636, 263 Pa. 332; Commonwealth v. 
Crowl, 91 A. 922, 245 Pa. 554 [aff 
87 S.Ct. 28, 242-U.S. 158, 61 L.Ed. 217, 
Ann.Cas.1917B 643]; Commonwealth 
v. Pflaum, 84 A. 842, 287 Pa. 294 [aff 
50 Pa.Super. 55]; Commonwealth’ v. 
Fulton, 70 Pa.Super. 95; Common- 
wealth v. Crowl, 52 Pa.Super. 539; 
Commonwealth y. Ellis, 46 Pa.Super. 
72, 79; Com. v. Curry, 6 Pa.Dist. 143, 
18 Pa.Co. 5138. 


Tex.—Focke v. State, 144 S.W. 267, 
6b Tex.Cr. 353. 


Wash.—Fisher Flouring Mills Co. 
v. Brown, 187 P. 399, 109 Wash. 680. 


21. Statutes relating to municipal 
officers see infra § 408. 


22. Subjects and titles of acts in 
general see supra §§ 371-400. 


23. U.S.—Louisiana y. Pilsbury, 
105 U.S. 278, 26 L.Ed. 1090; Joseph 
R. Foard Co. v. Maryland, 219 F. 827, 
135 C.C.A. 497 [aff sub nom. Maryland 
v. General Stevedoring Co., 213 F. 51]; 
The George W. Elder, 159 F. 1005; 
South St. Paul vy. Lamprecht Bros. 
Co., 88 F. 449, 31 C.C.A. 585; Morgan 
v. Des Moines, 54 F. 456 [aff 60 F. 
208, 8 C.C.A. 569]; Judson v. Platts- 
burg, 14 F.Cas.No. 7,570, 3 Dill. 181. 


Ala.—State v. Bowles, 116 So. 662, 
217 Ala. 458; Pillans v. Hancock, 84 
So. 757, 203 Ala. 570; Wilkinson v. 
Stiles, 76 So. 45, 200 Ala. 279; State 
v. Lanier, 72 So. 320, 197 Ala. 1; Dunn 
v. Dean, 71 So. 709, 196 Ala. 486; 
Board of Revenue of Jefferson Coun- 
ty v. Huey, 70 So. 744, 195 Ala. 83; 
State v. Thompson, 69 So. 461, 193 
Ala. 561; State v. Louisville, ete., R. 
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Co., 48 So. 391, 158 Ala. 208; é 
Miller, 48 So. 496, 158 Ala. 59; Griffsn 
v. Drennen, 40 So. 1016, 145 Ala. 128; 
Little v. State, 35° So. 134, 137. Ala. 
659; State v. Crook, 28 So. 745, 126 
Ala. 600; Alabama, etc., R. Co. v. 
Reed, 27 So. 19, 124 Ala. 253, 82 Am. 
S.R. 166; Hawkins v. Roberts, 27 So. 
327, 122 Ala. 130; Judson v. Bessemer, 
6 So. 267, 87 Ala. 240, 4 L.R.A. 742; 
Buchmann v. Lambert, 92 So. 211, 18 
Ala.App. 339. 


Ariz.—Phoeenix Ry. Co. of Arizona v. 
Lount, 187 P. 933, 21 Ariz. 289. 


Cal.—In re Melone, 74 P. 991, 141 
Cal. 331; Peo. v. Mullender, 64 P. 299, 
1325 Cal. 2 217; Longan Vv. .Solano 
County, 3 P. 468, 65 Cal, 122; Dobbins 
v. Arcadia, 186 P. 190, 44 Cal.App. 
181; Brunson y. Santa Monica, 148 P. 
950, 27 Cal.App. 89. 


Colo.—Sugar City v. Board of 
Com’rs of Crowley County, 140 P. 809, 
57 Colo. 432; Patterson v. Watson, 
83 P. 958, 35 Colo. 502; El Paso Coun- 
ty.v. Teller County, °76 BP:-.368, 32 
Colo. 310; Frost v. Pfeiffer, 58 P. 147, 
26 Colo. 338; Trinidad v. Board of 
County Com’rs of Las Animas Coun- 
ty, 147 P. 439, 27 Colo.App. 207. 


Fla.—State v. Jacksonville, 133 So. 
117; State v. Jacksonville, 133 So. 114; 
State v. Daniel, 99 So. 804, 87 Fla. 
270; Gainesville Gas & Electric Pow- 
er Co. v. Gainesville, 58 So. 785, 638 
Fla. 425; State v. Jacksonville Termi- 
nal Co., 27 So. 225, 41 Fla. 377; State 
v. Green, 18 So. 334, 36 Fla. 154. 


Ga.—yYork v. State, 158 S.E. 53, 172 
Ga. 483; Curtis v. Helen, 155 S.B. 
202; Baugh v. La Grange, 130 S.E. 69, 
161 Ga. 80; Dollar vy. Wind, 70 S.E. 
335, 1385 Ga. 760; Barnesville v. 
Means, 57 S.E. 422, 128 Ga. 197; Sta- 
pleton v. Perry, 43 S.E. 996, 117 Ga. 
561; Carson y. Forsyth, 20 S.E. 116, 
94 Ga. 617; Brown vy. State, 4 S.E. 
861, 79 Ga. 324; Churchill v. Walker, 
oe Ga. 681; King v. Banks, 61 Ga. 

0. 


Idaho.—Boise City v. Baxter, 238 P. 


1029, 41 Idaho 368; Kessler y. Fritch- 
man, 119 P. 692, 21 Idaho 30. 


; Ill.—Campe v. Cermak, 161 N.BE. 
761, 330 Dll. 463; Peo. v. Hanson, 161 
N.E. 145, 330 Ill. 79; Peo. v. Murray, 
138 N.E. 649, 307 Ill. 349; Peo. v. 
Chicago, B. & Q. R. Co., 125 N.E. 310, 
290 Ill. 327; Sutter v. People’s Gas- 
light & Coke Co., 120 N.E. 562, 284 
Ill. 634; Peo. v. Huey, 115 N.E. 
739, 277 fll... 561;.Chicago -v. Cicero, 
71 N.E. 356, 210 Ill. 290; Guild vy. Chi- 
cago, 82 Ill. 472; Peo. v. Brislin, 80 
Ill. 423; WNeifing v. Pontiac, 56 Ill. 
172. 


* JInd.—Sarlls v. State, 166 N.E. 270, 
67 A.L.R. 718; Woolley v. Indiana 
Asphalt Paving Co., 120 N.E. 597, 187 
Ind. 575; Marion, B. & BE. Traction Co. 
v. Simmons, 102 N.E. 132, 180 Ind. 
289; Shea v. Muncie, 46 N.E. 138, 148 
Ind. 14. 


Iowa.—Beaner v. 
Mid LOS alOwWa, alos 
nough, 9 Jowa 104. 


Kan.—Concordia-Arrow Flying 
Service Corporation y. Concordia, 289 
P. 955, 131 Kan. 247; State v. French, 
286 P. 204, 180 Kan. 464; State v. 
Bentley, 164 P. 290, 100 Kan. 399; To- 
peka v. Wood, 64 P. 630, 62 Kan. 809; 
Hudora v. Darling, 39 P. 184, 54 Kan. 
654; State v. Sanders, 21 P. 10738, 42 
Kan. 228; Weyand v. Stover, 11 P. 
355, 35 Kan. 545; Atchison vy. State, 
26 Kan. 44: Mitchell v. Topeka, 
(App.) 54 P. 292. 


Ky.—Fox vy. Head, 21 S.W.(2d) 804. 
231 Ky. 490; Owensboro y. Hazel, 17 
S.W.(2d) 1031, 229 Ky. 752; Ravenna 


Lucas, 112 N.W. 
Davis v. Wool- 
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State v.|v. Boyer Fire Apparatus Co., 291 S.W. 


782, 218 Ky. 429; Stone v. Lexington, 
232 S.W. 50, 192 Ky. 60; London v. 
Brown, 208.S.W. 317, 183 Ky. 63. 


La.—Campagna v. City of Baton 
Rouge, 116 So. 403, 165 La. 974; State 
v. New Orleans, 110 So. 201, 162° La. 
202; Tyler v. Harmon, 104 So. 200, 
158 La. 439; State v. New _ Orleans, 
97 So. 440, 154 La. 271, 33 A.L.R. 260; 
State v. Westmoreland, 63 So. 502, 133 
La, 1015; Browne vy. Providence, 38 
So. 478, 114 La. 631; r. New 
Orleans Water Works Co., 7 So. 8, 4] 
La.Ann, 910 [error dism 12 S.Ct. 142, 
142 U.S. 79, 35 L.Ed. 943]; Edwards 
vy. Avoyelles Police Jury, 2 So. 804, 
39 La.Ann. 855; New Orleans v. Wag- 
gaman, 31 La.Ann. 299. x4 


\ 
Md.—Painter vy. Mattfeldt, 87 A. 
413, 119 Md. 466; Whiteley v. Balti- 
more, 77 A. 882, 113 Md. 541; Price 
v. Cecil County Liquor License 
Com’rs, 57 A. 215, 98 Md. 346; Dor- 
chester County v. Meekins, 50 Md. 28; 
Davis v. State, 7 Md. 151, 61 Am.D. 
331. 


Mich._-Hume vy. Fruitport, 219 N. 
W. 648, 242. Mich. 698; Dawley v. 
Collingwood, 218 N.W. 766, 242 Mich. 
247; Common Council of City of Jack- 
son y. Harrington, 125 N.W. 383, 160 
Mich. 550; McDonald y. Springwells 
Tp., 115 N.W. 1066, 152 Mich. 28; 
Blades v. Detroit, 81 N.W. 271, 122 
Mich. 366; Lansing v. State Auditors, 
69 N.W. 728, 111 Mich. 327; Hargrave 
v. Weber, 32 N.W. 921, 66 Mich. 59. 


Minn.—State v. Houghton, 176 N. 
W. 159, 144 Minn. 1, 8 A.L.R. 585; 
State v. Dakota County, 171 N.W. 801, 
142 Minn. 223; In re Gould, 125 N.W. 
273, 110 Minn. 324; Watkins v. Bige- 


low, 100 N.W. 1104, 93 Minn. 210; 
Winters v. Duluth, 84 N.W. 788, 82 
Minn. 127; Flynn vy. Little Falls Elec- 


tric, etc., Co., 77 N.W. 38, 78 N.W. 106, 
74 Minn. 180; State v. Starkey, 52 N. 
W. 24, 49 Minn. 503; State v. La 
Vaque, 49 N.W. 525, 47 Minn. 106. 


Mo.—Vice v. Kirksville, 217 S.W. 
77, 280 Mo. 348; Barnes y. Kirksville, 
180 S.W. 545, 266 Mo. 270, Ann.Cas. 
1917C, 1121; State v. Mason, 55 S.W. 
636, 155 Mo. 486 [aff 21 S.Ct. 125, 179 
U.S. 328, 45 L.Ed. 214]; Ewing v. 
Hoblitzelle, 85 Mo. 64. 


Neb.—Elliott v. Wille, 198 N.W. 861, 
200 N.W. 347, 112 Neb. 78; State v. 
Miller, 178 N.W. 846, 104 Neb. 838; 
Smith y. Douglas County Agricultural 
Society, 153. N.W. 629, 98 Neb. 621; 
State v. Ure, 185 N.W. 224, 91 Neb. 
31; Webster v. Hastings, 81 N.W. 510, 
59 Neb. 563; Lincoln Land Co. v. 
Grant, 77 N.W. 349, 57 Neb. 70; State 
v. Tibbets, 71 N.W. 990, 52 Neb. 228, 
66 Am.S.R. 492; Weigel. v. Hastings, 
45 N.W. 694, 29 Neb. 379; State v. 
Corner, 34 N.W. 499, 22 Neb. 265, 3 
Am. S.R. 267; State v. Palmer, 4 N.W. 
965, 10 Neb. 203. 


_Nev.—Nevada Industrial Commis- 
Sion v. Washoe County, 171 P. 511, 41 
Nev. 437. 


N.J.—Darling v. Board of Chosen 
Freeholders of Hudson County, 107 A. 
854; Attorney General v. Borough of 
Ocean Grove, in Monmouth County, 
114 A. 15, 96 N.J.Law 158 [aff 112 A. 
514, 95 N.J.Law 379]; McGovern vy. 
Inhabitants of City of Trenton, 86 A. 
539, 84 N.J.Law 237; Pierson v. Cady, 
86 A. 167, 84 N.J.Law 54; State v. 
City of Wildwood, Cape May County, 
84 A. 274, 83 N.J.Law 188; Morris, 
etc., R. Co. v. Newark, 70 A, 194, 76 
N.J.Law 555; Bloomfield vy. Middlesex 
County, 65 A, 890, 74 N.J.Law 261; 
Drew v. West Orange Tp., 45 A. 787, 
64 N.J.Law 481; Kennedy v. Belmar 
Borough, 38 A. 756, 61 N.J.Law 20; 
Johnson v. Asbury Park, 39 A. 6938, 60 
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N.J.Law 427; Anderson yv. Camden, 
33 A. 846, 58 N.J.Law 515; Doyle v. 
Newark, 34 N.J.Law 236; Yankowski 
v. City of East Orange, 153 A. 911, 9 
N.J.Mise. 312; Werblin v. Wigton, 153 
A. 103, 9 N.J.Mise. 194; Sherman v. 
Long~Branch, 15 A. 109, 9 N.J.Misc. 
(ex 


N.Y.—Gaynor v. Village of Port 
Chester, 132 N.E. 145, 231_N.Y. 451; 
Dean v. Bell, 128 N.E. 897, 230 N.Y. 1; 
Peo. v. Coler, 65 N.E. 956, 173 N.Y. 
103 [aff 76 N.Y.S. 205, 71 App.Div. 
584]; In re New York, 60 N.E. 1108, 
167 N.Y. 624 [aff 68 N.Y.S. 196, 57 
App.Div. 166]; Peo. v. Sutphin, 59 
N.E. 770, 166 N.Y. 163 [mod 66 N.Y.S. 
49,,58 App.Div. 613]; Peo. v. Squire, 
14 N.H. 820, 107 N.Y. 593, 1 Am.S.R. 
893; Clinton Water Comrs. v. Dwight, 
3 IN.B.: 782, 102 NY... 93. Int re Metro= 
politan Gaslight Co., 85 N.Y. 526 [mod 
23 Hun 327]; Billings v. New York, 
68 N.Y. 413; Peo. v. New York City, 
ete., Comrs. of Texas, etc., 47 N.Y. 
501; Gaynor v. Village of Port Ches- 
ter, 160 N.Y.S. 978, 174 App.Div. 122; 
Peo. ex rel. Squires v. Hand, 143 
N.Y.S. 1138, 158 App.Div. 510 [aff 135 
N.Y.S. 192, 158 App.Div. 510]; In re 
City of Rochester, 165 N.Y.S. 1026, 
100 Mise. 421; Willis v. City of Roch- 
ester, 157 N.Y.S. 815, 93 Misc. 239 
[aff 1159 “N.YiS. W150se diss fA pp Div. 
957]; Peo. v. Squires, 1 N.Y.St. 633 
[aff 6 N.Y.St. 281, 14 Daly 154 (aff 14 
N.E. 820, 107 N.Y. 593, 1 Am.S.R. 893 
[aff 12 S.Ct. 880,145 U.S. 175, 36 L.d. 
666])1]. 

Ohio.—State v. Covington, 29 Ohio 
St. 102. , 

Okl.—Walker-Taylor Co. v. Board 
of Com’rs of Oklahoma County, 257 P. 
824, 125 Okl. 226. 


Or.—Ladd v. Holmes, 66 P. 714, 40 
Or. 167, 9i Am.S.R. 457; State v. 
Wright, 12 P. 708, 14 Or. 365; Simp- 
son v. Bailey, 3 Or. 515. 


Pa.—Commonwealth v. Macelwee, 
144 A. 751, 294 Pa. 569; Common- 
wealth v. Reese, 143 A. 127, 293 Pa. 
398; In re Summit Hill Borough, 87 
A. 857, 240 Pa. 396; In re McKeown, 
85 A. 1085, 237 Pa. 626; Yoho v. Alle- 
gheny County, 67 A. 648, 218 Pa. 401; 
House of Refuge v. Luzerne County, 
64 A. 601, 215 Pa. 429; Bridgewater 
Borough v. Big Beaver Bridge Co., 59 
A. 697, 210 Pa. 105; Rose v. Beaver 
County, 54 A. 263, 204 Pa. 372; Com. 
v. Moir, 49 A. 351, 199 Pa. 534, 85 Am. 
S.R. 801, 53 L.R.A. 837; In re Sugar 
Notch Borough, 43 A. 985, 192 Pa. 
349; Commonwealth yv. Baldwin, 97 
Pa.Super. 288; Lycoming Fair Ass’n 
v. Lycoming County, 65 Pa.Super. 307; 
Roush vy. Northumberland County, 63 
Pa.Super. 314; In re Summit Hill 
Borough, 50 Pa.Super. 117; Common- 
wealth v. Shields, 50 Pa.Super. 1; 
Price v. Walton, 49 Pa.Super. 1; 
Alms _v. Indiana County, 45 Pa.Super. 
137; Day v. Lansdale, 28 Pa.Dist. 330; 
Com. v. Ward, 24 Pa.Dist. 537; Stein 
v. Macungie, 22 Pa.Dist. 785; Price 
v. Walton, 20 Pa.Dist. 358; Lancas- 
ter’s. Pet., \20.Pa.Dist. 225: Gom. ve 
Hough, 8 Pa.Dist. 685, 22 Pa.Co. 440; 
Com. v. Krebs, 43 Pa.Co. 425; Com. 
Ae pat Borough School, 6 Lack.Leg. 


S.C.—Law v. City of Spartanburg, 
146 S.H. 12, 148 S.C. 229; McKiever v. 
City of Sumter, 135 S.E. 60, 137 S.C. 
266; Spartanburg County v. Miller, 
132 -S.E. 673, 1385 S.C. 348; Floyd v. 
Bennett,).117 (S.Es 722, W240 SiO. 43% 
State v. Burley, 61 S.E. 255, 80 S.c. 
127, 16 L.R.A.N.S. 266; Barsdale v. 
Laurens, 36 S.E. 661, 58 S.C. 413; 
State v. Chester, 18 S.C. 464. 


S.D.—State v. Gray, 182 N.W. 320 
44 S.D. 60; Haley & Lang Co. y. City 
of Huron, 153 N.W. 891, 36 S.D. 6. 


Tenn.—Forrester vy. City of Mem- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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creation, organization, and boundaries of cities and | towns,?‘ counties,?5 and districts,2* amending,?? re- 


phis, 15 S.W.(2d) 739, 159 Tenn. 16; 
City of Brownsville v. Reid, 14 S.W. 

(2d) 730, 158 Tenn. 445 [reh den 15 
S.W.(2d)) 745, 159 Tenn. 99]; Spencer- 
Sturla’ Co. v. City of Memphis, 290 
S.W. 608, 155 Tenn. 70; Mobile & O. R. 
Co. v. Union® City, 194) S.W. 572, 137 
Tenn. 491; Malone v. Williams, 1038 
S.W. 798, 118 Tenn. 390, 121 Am.S.R. 
1002; State v. Hamby, 84 S.W. 622, 
114 Tenn. 361; Red River Furnace 


Co. v. Tennessee Cent. R. Co., 87 S.W. | 


1016, 113 Tenn. 697. 


Tex.—Werner v. Galveston, 7 S.W. 
726, 12 S.W. 159, 72 Tex. 22; Eastland 
County v. Ford, (Civ.App.) 23 S.W. 
(2d) 848; State v. City of Polytechnic, 
(Civ.App.) 194 S.W. 1136; Nalle v. 
Austin, (Civ.App.) 103 S.W. 825; 
Nalle v. Austin, 56 S.W. 954, 23 Tex. 
Civ.App. 595; Childress County Land, 
etc., Co. v. Baker, 56 S.W. 756, 23 Tex. 
Chy. "App. 451. 


Va.—Alexandria County v. Alex- 
andria, 28 S.E. 882, 95 Va. 469; Ingles 
v. Straus, 21 S.E. 490, 91 Va. 209. 


Wash.—State v. Milroy, 129 P. 384, 
71 Wash. 592; Hambach v. Ward, 125 
P. 140, 69 Wash. 351; Anderson v. 
Whatcom County, 45 P. 665, 15 Wash. 
47, 33 L.R.A. 137; Baker v. Seattle, 27 
P, 462, 2 Wash. 576. 


Wis.—Verges vy. Milwaukee County, 
93 N.W. 44, 116 Wis. 191; Anderton 
v. Milwaukee, 52 N.W. 95, 82 Wis. 
279, 15 L.R.A. 830. 


And see cases infra notes 24-31. 


Statutes relating to public con- 
tracts and works see infra § 406. 


24 U.S.—Montclair Tp. v. Rams- 


dell, 2 S.Ct. 391, 107 U.S. 147, 27 L.Ed. 


431. 


Ala.—Fuqua v. City of Mobile, 121 
So. 696, 219 Ala. 1 [rev 121 So. 693, 
23 Ala.App. 74, cert den 121 So. 697, 
219 Ala. 3]; Grambs v. City of Birm- 
ingham, 80 So. 874, 202 Ala. 490; Ex 
p. Moore, 62 Ala. 471; Lockhart v. 
Troy, 48 Ala. 579. 


Cal.—Vernon School Dist. v. Los 
Angeles Bd. of Education, 58 P. 175, 
125 Cal. 593. 


Fla.—MacGuyer v. City of Tampa, 
103 So. 418, 89 Fla. 138; Hayes v. 
Walker, 44 So. 747, 54 Fla. 163; Or- 
mond v. Shaw, 39 So. 108, 50 Bla. 445; 
State v. Green, 18 So. 334, 36 Fla. 154; 
State v. Duval County, 3 So. 193, 23 
Fla. 483. 


Ga.—White v. City of Forsyth, 76 
S.B. 58, 188 Ga. 753; White v. City 
of Atlanta, 68 S.E. 103, 134 Ga. 532; 
Smith v. Macon, 58 S.B. (13, 129 Ga. 
227; Toney v. Macon, 46 S.B. 80, i119 
Ga. 83 [error dism 25 S.Ct. 791, 195 
U.S. 625, 49 L.Ed. 350]. 


Tll.— Village of Averyville v. City 
of Peoria, 166 N.E. 488, 335 Ill. 106; 
Peo. v. Martin, 53 N.E. 309, 178 Ill. 
611; McGurn vy. Chicago Bd. of Edu- 
cation, 24 N.E. 529, 133 Ill. 122; Do- 
lese v. Pierce, 16 N.E. 218, 124 Til. 

SLE COs Ve Hazelwood, 6 NLE. 480, 
116 Ill. 319; Potwin v. ‘Johnson, 108 
esr 0: Guild v. Chicago, 82 Ill. 472; 
Nefing v. Pontiac, 56 Ill. 172. 


Ind.—Peru v. Irwin, 90 N.E. 318, 


His Ind Tis.) Peru ve Cox, 90°N. BH, o7, 
73s-Ind. 241; Clinton Tp. v. Draper, 
14 Ind. 295. 


Iowa.—Whiting v. Mt. Pleasant, 11 
Towa 482. 


Kan.—State v. Lewelling, 33 P. 425, 
51 Kan. 562. 


La.—Hammond v. Lesseps, 31 La. 
Ann. 337; New Orleans v. Bright, 28 
La.Ann. 873; Teaulet’s Succession, 28 
La.Ann. 42; State v. Daniel, 28 La. 
Ann. 38. 


Mich.—Bray v. Stewart, 214 N.W. 
193, 239 Mich. 340; Bay City v. Sag- 
inaw-Bay City Ry. Co., 174 N.W. 193, 
207 Mich. 419; Stambaugh pra Vie 
Iron County Treasurer, 116 N.W. 569, 
153 Mich. 104; Fairview v. Detroit, 
113 N.W. 368, 150 Mich. 1; Atty.-Gen. 
v. Springwells Tp. Bd., 107 N.W. 87, 
143 Mich. 523; Paye v. "Grosse Pointe 
Tp., 96 N.W. 1077, 134 Mich. 524; Peo. 
Vv. Gobles, 35 N.W. OL 5677 Mich. 475; 
Att ty.-Gen. v. Weimer, 26 N.W. SH 59 
eee 580; Peo. v. Bradley, 36 Mich. 


Minn.—Christianson v. Tracy, 116 
N.W. 925,-104 Minn. 533; Hunter v. 
Tracy, 116 N.W.~ 922, 104 Minn. 378; 
State v. Kinsella, 14 Minn. 524; Ram- 
sey County v. Heenan, 2 Minn. 330. 


Mo.—State ex rel. Otto v.. Kansas 
City, 276 S.W. 389, 310 Mo. 542; State 
ex rel. Hee v. Clayton, 126 S.Ww. 
506, 226 Mo. 292. 


Neb.—Haverly v. State, 88 N.W. 
171, 63 Neb. 83; Van Horn v. State, 64 
N.W. 365, 46 Neb. 62. 


N.J.—Cooper v. Springer, 46 A. 589, 
65 N.J.Law 161. 


N.Y.—City of New York v. Village 
of Lawrence, 165 N.E. 836, 250 N.Y. 
429; More v. Devoe, 22 Hun 208; Peo. 
v. Wilber, RoEN. Y<S.043 5, 


Or.—Nottage v. Portland, 58 P. 883, 
35 Or. 539, 76 Am.S:R. 513; Clemmen- 
sen v. Peterson, 56 P. 1015, 35 Or. 47. 


Pa.—York City v. Eyster, 68 Pa. 
Super. 104; Franklin v. Hancock, 18 
Pa.Super. 398. 


S.D.—State v. Nisbet, 161 N.W. 351, 
38 S.D. 347. 


mba. —State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 4038. 


Tex.—Oak Cliff v. State, 79 S.W. 1, 
97 Tex. 383 [aff (Civ.App.) 77 S.W. 
24]; Ex parte Abrams, 120 S.W. 883, 
56-Tex.Cr. 465, 18 Ann.Cas. 45; Ex p. 
Clarke; “(Gry “120 'S3Ws, 8924 Exp: 
Parker, 120 S.W. 892, 56 Tex.Cr. 544. 


Wash.—Pacific American Fisheries 
v. Whatcom County, 124 P. 905, 69 
Wash, 291. 


W.Va.—Hood v. City of Wheeling, 
102 S.E. 259, 85 W.Va. 578. 


Wis.—State v. Board of Sup’rs of 
vue County, 158 N.W. 338, 163 Wis. 
Gus 


25. U.S.—Carter County v. Sinton, 
een 650,- 120. UiSs Sii7,0304 1. Bid. 


Ala.—Walker v. Griffith, 60 
361; Ex p. Upshaw, 45 Ala. 234. 


Cal.—Wheeler v. Herbert, 92 P. 353, 
152 Cal. 224; Kings County v. John- 
son, 37 P. 870, 104 Cal. 198. 


Colo.—Denver School Dist. No. 1 v. 
Arapahoe County School Dist. No. 7, 
78 P. 690, 33 Colo. 43. 


Fla.—Lake County v. State, 4 So. 
795, 24 Fla. 263. 


Ga.—Maysville v. Smith, 64 S.B. 131, 
132 Ga. 316; Manson vy. College Park, 
62 S.E. 278, 1381 Ga. 429; Allen ‘vy. 
Tison, 50 Ga. 374. 


Ind.—Brandon v. State, 16 Ind. 197; 
Haggard v. Hawkins, 14 Ind. 299. 


Prindle, 12 


Ala. 


Iowa.—Duncombe  v. 
Iowa 1. 


Kan.—State v. Sanders, 21 P. 1073, 
42 Kan.-228; State v. Hordey, 21 P. 
601, 41 Kan. 630; John v. Reaser, 2 P. 
771, 31 Kan. 406; Philpin v. McCarty, 
24 Kan. 393. 

Ky.—Estill County v. Powell Coun- 
ty, 247 S.W. 1110, 198 Ky. 19; Walters 
vy. Richardson, 30 S.W. 279, 93 Ky. 


374, 14 Ky.L. 410, 


Md.—Hamilton v. Carroll, 33 A, 648, 
82 Md. 326. 


Mich.—Atty.-Gen. v. Weimer, 
W. 773, 59 Mich. 580. 


Minn.—State v. Red Lake County, 
67 Minn. 352, 69 N.W. 1083; State v. 

onerud, 68 N.W. 3238, 66 Minn. 32; 
State v. McFadden, 23 Minn. 40; Ram- 
sey County v. Heenan, 2 Minn. 330. 


Mont.—State v. Burr, 238 P. 585, 73 
Mont. 586. 


Neb.—Murray v. Nelson, 185 N.W. 
319, 107 Neb. 52; State v. Page, 11 N. 
W. 495, 12 Neb. 386. 


Nev.—Pershing County v. Sixth 
Judicial Dist. Court, 181 P. 960, 183 P. 
314, 43 Nev. 78; Humboldt County v. 
Churchill County, 6 Nev. 30. 


N.Y.—People v. Backus, 42 N.Y.S. 
899, 11 App.Div. 147 [aff 48 N.E. 1106, 
153 N.Y. 686]. 


26 N. 


Or.—Allison v. Hatton, 80 P. 101, 
46 Or. 370. 
ses v. Mercelliott, 53 Pa. 
lem v. Kirley, 81 N.W. 147, 
2 SoD 


pinata tony v. Woodlee, (Civ. 
App.) 208 S.W.. 963; Marsalis v. 
Craeger, 21 S.W. 545, 2 Tex.Civ.App. 
368; Fielder v. State, 49 S.W. 376, 40 
Tex.Cr. 184. 


W.Va.—Cutlip v. Calhoun County, 3 
W.Va. 588. 


Wyo.—Board of Com’rs of Big Horn 
County v. Woods, 106 P. 923, 107 P. 
753, 18 Wyo. 316. 


26. Ala.—Dillard v. Webb, 55 Ala. 
68. ‘ 


Ky.—Ader v. Newport, 6 S.W. 577, 
9 Ky.L. 748. 


La.—Excelsior Planting, etc., Co. v. 
Green, 1 So. 873, 39 La.Ann. 455; 
Moore v. Bossier Parish Police Jury, 
32 La.Ann. 1013. 


Md.—Dahler v. Washington Subur- 
ban Sanitary Commission, 106 A. 10, 
133 Md. 644. 


Miss.—Bobo vy. Yazoo-Mississippi 
Delta Levee Comrs., 46 So. 819. 


Or.—Straw v. Harris, 103 P. 777, 54 
Or. 424. 


Statutes relating to school districts 
see infra § 407. 


27. U.S.—City of Columbia vy. Chi- 
cago Title & Trust Co., 200 F. nee, 119 
C.C.A, 49. 


Ala.—Pillans v. Hancock, 84 So. 757, 
203 Ala. 570; Ensley v. Cohn, 42 So. 
827, 149 Ala. 316; Black v. State, 40 
So. 611, 144 Ala. 92; Woolf v. Taylor, 
13 So. 688, 98 Ala. 254; Ex p. Cowert, 
9 So. 225, 92 Ala. 94. 


Cal.—In re Pfahler, 88 P. 270; 150 
Cal Tig 11) LAR ZASNES? 109.2, oa Amaas 
Cas. 911; Beach v. Von Detten, 73 P. 
187, 189 Cal. 462. 


Colo.—Dalby v. City of Longmont, 
256 P.. 310, 81, Colo., 27137, People, iv; 
Fleming, 3 P. 70, 7 Colo. 230. 


Fla.—Stokes v. Galloway, 54 So. 799, 
61 Fla. 437; St. Petersburg v. English, 
45 So. 483, 54 Fla. 585; Jacksonville v. 
Basnett, 20 Fla. 525. 


a. 135 S.B. 84, 
162 Ga. 641; Storey v. Town of Sum- 
merville, 123 S.B. 1389, 158 Ga. 182; 
Southwestern R. Co. v. Wright, 118 S. 
K. 552, 156 Ga. 1; Davis v. Warde, 115 
S.E. 378, 155 Ga. 748 [error dism 44 S. 
Cty 136-268 FU. S.720,0 68" Ebay to 2ian 
Tison v. City of Doerun, 116 S.E. 615, 
155 Ga. 367; Davidson v. Town of 
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vising,?2* or repealing?® their charters or the laws 
under which they are organized and operate, or re- 


Kirkwood, 110 S.B. 154, 152 Ga. 357; 
Arrington v. State, 95 S.H. 980, 148 Ga. 
115; City of Cartersville vy. McGinnis, 
82 S.E. 487, 142 Ga. 71, Ann.Cas.1915D 
1067; White v. City of Forsyth, 76 S. 
E. 58, 138 Ga. 753; Wilson v. City of 
Dalton, 69 S.E. 163, 135 Ga. 240; White 
v. City of Atlanta, 68 S.H. 103, 134 Ga. 
532; Richardson v. Macon, 63 S.E. 790, 
132 Ga. 122; Poulan v. Atlantic Coast 
Tine R. Co., 51 SiH. 657, 123 Ga. 605; 
Fitts v. Atlanta, 49 S.E. 798, 121 Ga. 
567, 104 Am.S.R. 167, 67 L.R.A, 803; 
Macon v. Hughes, 36 S.E. 247, 110 Ga. 
795; Butner v. Boifeuillet, 28 S.B. 464, 
100 Ga, 743; Atlanta v. Gate City St. 
R. Co., 4 S.E. 269, 80 Ga. 276; Ayeridge 
v. Social Circle, 60 Ga. 404; Hill v. 
Decatur, 22 Ga. 203; Richardson v. 
Macon, 63 S.E. 938, 5 Ga.App. 804. 


Idaho.—Butler v. Lewiston, 83 P. 
234, 11 Idaho 393. 


Ill.—Prescott v. Chicago, 60 Ill. 121. 


Towa.—Williamson v. Keokuk, 44 
nae 88; Morford v. Unger, 8 lowa 
2. 


Kan.—Leavenworth Vv. Leaven- 
worth City, etc., Water Co., 76 P. 451, 
69 Kan. 82. 


Ky.—Stone vy. City of Lexington, 
Zou SW 00), 192 Ky. 60; — Bryan Vv. 
Voss, 136 S*w. 884, 148 Ky. 422; 
Augusta v. Maysville, ete., R. Co., 30 
S.W. 1, 97 Ky. 145,16 Ky.L. 890; Cov- 
ington v. Voskotter, 80 Ky. 219, 3 
Ky. L. 749. 


' La.—East Jefferson Waterworks 

Dist. No. 1 v. Caldwell & Co., 127 So. 
739, 170 La. 326; Village of South 
Highlands vy. Lagier, 100 So. 287, 156 
La. 150; New Orleans v. Cazelar, 27 
La.Ann. 156. 


Mich.—Bray v. Stewart, 214 N.W. 
193, 239 Mich. 340; Detroit v. Dono- 
van, 70 N.W. 894, 112 Mich. 317; Peo- 
ple v. Pond, 34 N.W. 647, 67 Mich. 
98; Atty.-Gen. v. Amos, 27 N.W. 571, 
60 Mich. 372. 


Minn.—State v. Anderson, 65 N.W. 
265, 63 Minn. 208; Kelly v. Minne- 
apolis City, 59 N.W. 304, 57 Minn. 294, 
47 Am.S.R. 605, 26 L.R.A. 92; State 
v. Madson, 45 N.W. 856, 43 Minn. 438; 
State v. Gallagher, 44 N.W. 529, 42 
Minn, 449; Winona y. Winona County 
School-Dist. No. 82, 41 N.W. 539, 40 
Minn. 13, 12 Am.S.R. 687, 3 L.R.A. 46; 
a eee v. Colter, 12 Minn. 41, 90 Am. 


Mo.—Asel v. City of Jefferson, 229 
S.wW. 1046, 287 Mo. 195; State ex rel. 
City of Chillicothe v. Gordon, 1385 S. 
Wr. 929, 233 Mo. 383; State, ex rel. 
Halsey v. Clayton, 126 S.W. 506, 226 
Mo, 292; State v. Jackson County Ct., 
15 So Wy 79,).102' Mo, 531. 


Neb.—Day v. Metropolitan Utilities 
Dist., 214 N.W. 647, 115 Neb. 711 
eee dism 216 N.W. 556, 115 Neb. 


N.J.—City of Bridgeton vy. Zellers, 
124 A. 520, 100 N.J.Law 33 [aff 127 A. 
924, 101 N.J.Law 204]; City of Bridge- 
ton v. Zellers, 127 A. 924, 101 N.J.Law 
206; City of Bridgeton v. Jones, 127 
A. 924,101 N.J.Law 205; Mara v. City 
of Bayonne, 75 A. 1101, 78 N.J.Law 
740 [aff 71 A. 1131, 77 N.J.Law 288]; 
Walling v. Deckertown, 64 N.J.Law 
203, 44 A. 864; Walter v. Union, 33 
N.J.Law 350. 


N.Y.—Willis v. City of Rochester, 
114 N.E. 851, 219 N.Y. 427; Rochester 
v. Bloss, 66 N.H. 1105, 173 N.Y. 646; 
Tingue v. Port Chester, 4 N.E. 625, 
101 N.Y. 294; Gloversville v. Howell, 
70 N.Y. 287 [aff 7 Hun 345]; Scott v. 


STATUTES 


Village of Saratoga Springs, 115 N.Y. 
S. 796, 181 App.Div. 347, 921 [aff 92 
N.BE. 393, 199 N.Y. 178]; Peo. v. Kent, 
82 N.Y.S. 172, 83 App.Div. 554; Willis 
v. Rochester, 157 N.Y.S. 815, 93 Misc. 
239 [aff 159 N.Y.S. 1150, 173 App.Div. 
957]; Willis v. City of Rochester, 159 
N.Y.S. 882, 95 Misc.Rep. 686 [aff 160 
N.Y.S. 1150, 175 App.Div. 912]. 


Okl.—State v. McCurdy, 241 P. 816, 
115 Okl. 111; National Surety Co. v. 
State, 239° P. 262, 111 Okl.. 136; "Na- 
tional Surety Co. v. State, 239 P. 257, 
111 Okl. 180; Dunlap v. Board of 
Com’rs of Carter County, 205 P. 1100, 


85 Okl. 295; Hx parte Daugherty, 204' 


P. 937, 21 Okl.Cr. 56. 


Or.—Wagoner v. City of La Grande, 
173 P. 305, 89 Or. 192 [error dism 39 
S.Ct. 386, 249 U.S. 622, 63 L.Ed. 806]; 
David v. Portland Water Committee, 
12 P. 174, 14 Or. 98. 


Pa.—Commonwealth vy. Burgess 
and Town Council of Borough of Dale, 
115 As. 873, 272 Pa. 189; Troop’ v. City 
of Pittsburgh, 98 A. 1034, 254 Pa. 172; 
In re Pottstown, 12 A. 573, 117 Pa. 
538; In re McKeown’s Petition, 51 
Pa.Super. 277; Com: v. Hoffman, 24 
Pa.Dist. 1108. / 


Tenn.—Forrester v. City of Mem- 
phis, 15 S.W.(2d) 739, 159. Tenn, 16; 
Town of Pulaski v. Ballentine, 284 S. 
W. 370,153 Tenn. 393; Van Dyke v. 
Thompson, 189 S.W. 62, 136 Tenn. 136; 
Malone v. Williams, 103 S.W. 798, 118 
Tenn. 390, 121 Am.S.R. 1002; Luehr- 
man v. Shelby County Taxing Dist., 2 
Lea 425; Quarles v. Sparta, 2 Tenn. 
Ch.App. 714, 


Tex.—Ward Cattle & Pasture Co. v. 
Carpenter, (Civ.App.) 168 S.W. 408 
[aff 200 S.W. 521]; Holman vy. Cow- 
den, (Civ.App.) 158 S.W. 571; State 
Leggett 90 S.W, 912, 41 Tex.Civ. App. 


Va.—O’Neil v. Richmond, 126 S.H. 
56, 141 Va. 168. 


[a] Amendment of charter and 
ratification of previous corporate acts 
may be included in the same act with- 
out violating a constitutional prohibi- 
tion against embracing more than 
one object. Annapolis v. State, 30 


md. 112; State v. Union, 33 N.J.Law 
28. Com. v. Frankfort, 9 Ky.Op. 
829; Frost v. Wilson, 70 Mo. 664; 


Hannibal v. Marion County, 69 Mo. 
571; Matter of McAdam, 7 N.Y-.S. 454, 
4 Silv.Sup. 469 [aff 5 N.Y.S. 387]; 
Peo. v. Coleman, 4 N.Y.S. 417. 


29. State v. Nelson, 98 So. 715, 210 
Ala. 663; Ex p. Wells, 21 Fla. 280; 
City of Grants Pass v. Rogue River 
Public Service Corp., 171 P. 400, 87 
Or. 637; City of Albany v. McGold- 
rick, 155 P77, T9POr, 4622 


30. Holden vy. Osceola County, 48 
N.W. 969, 77 Mich. 202; Morris v. 
State, 62 Tex. 728; Town of Narrows 
v. Board of Sup’rs of Giles County, 
105 S.B. 82, 128 Va. 572. 


31. U.S.—Carter County v. Sinton, 
7 §.Ct. 650, 120 U.S. 517, 30 L.Ed. 701; 
Otoe County v. Baldwin, 4 S.Ct. 265, 
111 U.S. 1, 28 L.Hd. 331; Beatrice v. 
ifdminson, 117 F. 427, 54 C.C.A. 601; 
Geer v, Ouray County, 97 F, 435, 38 
C.C.A, 250; West Plains Tp. v. Sage, 
69 BY, 943,..16 CCA, 5533 Travelers’ 
mares v. Oswego Tp., 59 F. 58, 7 C.c. 


Ala.—In re Opinion of the Justices, 
118 So. 584, 216 Ala. 469; Board of 
Revenue of Jefferson County vy. Hew- 
itt, 90 So. 781, 206 Ala. 405; Wallace 


ook a ie ac, 
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incorporating a municipality,®° and statutes relating 
to municipal indebtedness.*+ 


A statute providing 


v. Ball, 88 So. 442, 205 Ala. 623, 
Blakey v. Montgomery, 39 So. 745, 144 
Ala. 431; Hare v. Kennerly, 3 So. 683, 
83 Ala. 608. 


Ark.—Worthen v. Badgett, 32 Ark. 
496. 


Cal.—Los Angeles v. Hance, 54 P. 
887, 122 Cal. 77; Gadd v. McGuire, 231 
P. 754, 69 Cal.App. 347. 


Colo.~—McFerson v. Board of Com’rs 
of Powers County, 241 P. 733, 78 Colo. 
354. 


Fla.—Singleton v. Knott, 133 So. 71; 
Volusia County v. State, 125 So. 375, 
125 So. 813, 98 Fla. 1166; Jackson 
Lumber Co, v. Walton County, 116 So. 
771, 95 Fla. 632 [appeal dism 49 S.Ct. 
338, 738 L.Ed. 1011]; Camp v. State, 
72 So. 483,°71 Fla... 381;. Lasseter -v. 
State, 64 So. 847, 67 Fla. 240; Potter 
vy. Lainhart, 33 So. 251, 44 Fla. 647. 


Ga.—Black y. Cohen, 52 Ga. 621. 


Tll.—Michaels v. Hill, 159 N.E. 278, 
328 Ill. 11; McChesney v. Chicago, 42 
N.E. 894, 159 Ill. 223; Quincy, etc., R. 
Co. v. Morris, 84 Ill. 410; Peo. v. Bris- 
lin, 80 Ill. 423. 


Ind.—Jameson v. Bartholomew 
County, 64 Ind. 524; Miami County v. 
Bearss, 25 Ind. 110; Coffman, v. 
Keightley, 24 Ind. 509. 


Kan.—State v. Davis, 221 P. 895, 
115 Kan. 10; State v. City of Law- 
rence, 165 P. 826, 101 Kan. 225; Hartz- 
ler v. City of Goodland, 154 P. 265, 
97 Kan. 129; Allen County Agr. So- 
ciety v. Board of Com’rs of Allen 
County, 145 P. 902, 98 Kan. 772; Rath- 
bone v. Hopper, 45 P. 610, 57 Kan. 240, 
34 L.R.A. 674. 


Ky.—Owensboro, etc., R. Co. v. Lo- 
gan County, 11 S.W. 76, 11 Ky.L. 99; 
Kentucky Union R. Co. v. Bourbon 
Pov iape 2 S.W. 687, 85 Ky. 98, 8 Ky.L. 


Md.—Weber v. Probey, 94 A. 162, 
125 Md. 544; Baltimore v. Flack, 64 
A. 702, 104 Md. 107; Smith v. Annapo- 
lis, 57 A. 976, 97 Md. 736. 


Minn.—State v. Gunn, 100 N.W. 97, 
92 Minn. 436. 


Miss.—Heidelberg v. Batson, 81 So. 
225, 119 Miss. 510. 


Mo.—State ex rel. Niedermeyer v. 
Hackmann, 237 S.W. 742, 292 Mo. 27; 
State ex rel. Pike County v. Gordon, 
188 S.W. 88, 268 Mo. 321; State ex 
rel. City of Chillicothe v. Gordon, 135 
S.W. 929, 233 Mo. 383; State v. Allen, 
77_S.W. 868, 178 Mo. 555. 


Neb.—Hopkins v. Scott, 57 N.W. 
391, 38 Neb. 661; Dawson County vy. 
McNamar, 4 N.W. 991, 10 Neb. 276. 


Nev.—First Nat. Bank of San Fran- 
cisco v. Nye County, 145 P. 932, 38 
Nev. 123, Ann.Cas.1917C 1195; State 
Re Storey County, 28 P. 122, 17 Nev. 


N.Y.—Dean_v. Bell, 128 N.E. 897, 
230 N.Y. 1; Elmira v. Seymour, 97 
N.Y.S. 623, 111 App.Div. 199; Dunton 
iS 44 N.Y.S. 305, 15 App.Div. 


fone wee v. Frazier, 59 P. 5, 36 Or. 


Pa.—Com. v. Darmska, 16 Pa.Dist. 
892 [disappr Com. y. Strail, 16 Pa.Dist, 
891; Com. v. Ramuno, 16° Pa. Dist. 
449]; Com. v. Braymer, 16 Pa.Dist. 
747, 33 Pa.Co. 209; Conshohocken y. 
Montgomery County, 14 Pa.Dist. 141; 
Lycoming County Fair Assoc. vy. Ly- 
coming County, 44 Pa.Co. 280. 


S.C.—Furman v. Willimon, 90 S.R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for the incorporation of a municipality may include 
provisions relative to its organization, powers, means 
of support, and the conduct of its affairs, without 
violating a constitutional requirement that no act 


700, 106 S.C. 159; Buist v. Charleston, 
57 S.E. 862, 77 S.C. 260. 


Tenn.—Riggins v. Tyler, 184 S.w. 
860, 184 Tenn. 577; Weil, Roth & Co. 
v. Town of Newbern, 148 S.W. 680, 126 
Tenn. 223, L.R.A.1915A 1009, Ann.Cas. 
1913E 25; Knoxville v. Gass, 104 S.W. 
1084, 119.Tenn. 438, 14 L.R.A.N.S. 519. 


_Tex.—Mills County v. Brown Coun- 
ty, 29 S.W. 650, 87 Tex. 475; Thorn- 
burgh y. Tyler, 43 S.W. 1054, 16 Tex. 
Civ.App. 439. 


Wash.—Baker v. Seattle, 27 P. 462, 
2 Wash. 576. 


Wis.—Wagner County v. Milwaukee 
County, 88 N.W. 577, 112 Wis. 601. 


Statutes relating to taxation and 
public funds see infra § 405. 


32. Ala—dJudson v. Bessemer, 6 
=O. 267, 8¢ Ala. 240; 4 L.RvAl' (42; 
Lockhart v. Troy, 48 Ala. 579. 


Ga.—Bass v. Lawrence, 52 S.E,. 296, 
124 Ga. 75. ; 


Idaho.—Boise City v. Baxter, 238 P. 
1029, 41 Idaho 368. 


Ill.— Guild v. Chicago, 82 Ill. 472. 


La.—Browne v. Providence, 38 So. 
478, 114 La. 631; Ayers Asphalt, ete., 
Co. v. Hill, 3 La.A. (Orleans) 368. 


Minn.—Crookston vy. Polk County, 
aeges S 586, 79 Minn. 283, 79 Am.S.R. 
53. 


Nebr.—Cathers v. Hennings, 107 N. 
W. 586, 76 Neb. 295; 
87 N.W. 153, 62 Neb. 428; State v. 
Bemis, 64 N.W. 348, 45 Neb. 724. 


Nev.—State v. Ruhe, 52 P. 274, 24 
Nev. 251. 


N.J.—Coward v. North Plainfield, 
42 A. 805, 63 N.J.Law 61. 


N.Y.—Harris v. People, 59 N.Y. 599; 
Willis v. Rochester, 157 N.Y.S. 815, 
93 Misc. 239 [aff 159 N.Y.S. 1150, 173 
App.Div. 957}. 


Pa.—Allentown v. Wagner, 63 A. 
697, 214 Pa. 210; Franklin v. Hancock, 
53 A. 644, 204 Pa. 110; In re Lacka- 
wanna Tp., 28 A. 927, 160 Pa. 494. 


Tenn.—Gallatin v. Sumner County, 
279 S.W. 387, 152 Tenn. 518. 


Wash.—State v: New Whatcom, 27 
P. 1020, 3 Wash. 7; King County v. 
Davies, 24 P. 540, 1 Wash. 290. 


Compare San Antonio v. Johnson, 
(Tex.Civ.App.) 186 S.W. 866 (holding 
that a constitutional provision that 
certain classes of cities may have 
their charters granted or amended by 
special act of the legislature empow- 
ers the legislature to include in a 
charter any and all provisions ger- 
mane to a municipal corporation, not- 
withstanding a further constitutional 
provision prohibiting any act from 
embracing more than one subject). 


33. Statutes relating to: 


Assessments for public improvements 
see infra § 406. 


Occupation taxes and licenses see in- 
fra § 413. 

Tax officers and assessors see infra 
§ 408. 


34, U.S.—Citizens’ Telephone Co. v. 
Fuller, 33 S.Ct. 838, 229 U.S. 322, 57 
L.Ed. 1206 [aff sub nom. The Michigan 
Telephone Tax Cases, 185 F. 634 (aff 
323° S.Ct. 837, 229 U:S. 335, 57 L.Ed, 
1215)]; Read v. Plattsmouth, 2 S.Ct. 
208, 107 U.S. 568, 27 L.Ed. 414; Na- 
tional Savings & Loan Ass’n v. Gillis, 


State v. Aitken,. 


STATUTES 


in its title.3? 


35 F.(2d) 386 [rev on other grounds, 51 
S.Ct. 19]; International Shoe Co. v. 
Shartel, 29 F.(2d) 604 [aff 49 S.Ct. 
380, 279 U.S. 429, 73 L.Hd. 781, reh 
den 50 S.Ct. 79]; Missouri, K. & T. 
Ry. Co. v. Meyer, 204 F. 140; Baker 
v. Kaiser, 126 F. 317, 61 C.C.A. 303; 
Gibson County v. Pullman Southern 
Car Co., 42 F. 572, 


Ala.—First Nat. Bank v. Smith, 117 
So. 38, 217 Ala. 482; First Nat. Bank 
v. Hagood, 89 So. 497, 206 Ala. 308; 
Board of Revenue of Jefferson Coun- 
ty v. Kayser, 88 So. 19, 205 Ala. 289; 
Gamble v. Andrews, 65 So. 525, 187 
Ala. 302; Montgomery vy. Moore, 387 
So. 291, 140 Ala. 638; Ellis v. Miller, 
3 So. 890, 186 Ala. 185; Blan v. Holly- 
wood Realty Co., 118 So. 253, 22 Ala. 
App. 537 [conforming to 118 So. 257, 
218 Ala. 1, and cert den 118 So. 258, 
218 Ala. 2]; Clifton v. State, (App.) 
118 So. 235, [cert den 118 So. 237]; City 
of Montgomery v. Royal Exchange! 
Assur. Corporation of England, 59 So. 
508, 5 Ala.App. 318. 


Cal.—People v. General Petroleum: 
Corporation, 268 P. 352, 283 P. 60, 204 
Cal. 297; In re.Campbell, 77 P. 674, 
143 Cal. 623 [aff 26 S.Ct. 182, 200 U.S. 
87, 50 L.Ed. 382]; Ex p. Pfirrmann, 
66 P. 205, 134 Cal. 148; Clarke v. Po- 
lice, ete:,: Ins. Bd., 55 PP. 576,. 1238 Cal: 

; Pennie v. Reis, 22 P. 176, 80: Cal: 
266 [aff 10 S.Ct. 149, 1382 U.S. 464, 33 
L.Ed. 426]; San Francisco v. Spring 
Valley Water Works, 54 Cal. 571. 


Colo.——Armstrong v. Crissey & Fow- 
ler Lumber Co., 262 P. 926, 83 Colo. 
105; Altitude Oil Co. v. People, 202 P. 
180, 70 Colo. 452 [error dism 43 S.Ct. 
PL 260M UES. ) 693.5760 ard. = 467: 
American Smelting, ete., Co. v. Peo- 
ple, 82 P. 531, 34 Colo. 240 [rev on oth- 
er grounds 27 §8.Ct. 198, 204 U.S. 103, 
51 L.Ed. 393]; In re Magnes, 77 P. 
853, 32 Colo. 527; Parsons y. People, 
76 P. 666, 32 Colo. 221. 


Del.—Monaghan y. Lewis, 59 A. 948 
21 Del. 218. 


Fla.—Colonial Inv. Co. v. Nolan, 
131 So. 178; Jerome H. Sheip Co. v. 
Amos, 130 So. 699; Cahoon v. Smith, 
128 So. 632, 99 Fla. 1174; Amos v. 
Mathews, 126 So. 308, 99 Fla. 1, 65, 
115; Volusia County v. State, 125 So. 
375, 813, 98 Fla. 1166; Martin v. Dade 
Muck Land Co., 116 So. 449, 95 Fla. 
530 [appeal dism 49 S.Ct. 25, 278 U.S. 
560, 78 L.Ed. 505]; Pullman Co. v. 
Knott, 69 So. 703, 70 Fla. 9 [error 
dism 87 S.Ct. 428, 243 U.S. 447, 61 
L.Ed. 841]; Schiller v. State, 38 So. 
706, 49 Pla. 25. 


Ga.—Georgia R., etc., Co. v. Wright, 
53 S.E. 251, 124 Ga. 596; McGhee v. 
State, 17 S.E. 276, 92 Ga. 21; Columbus 
Southern R. Co. v. Wright, 15 S.E. 
293,°89 Ga. 574 [aff 14 S.Ct. 396, 151 
U.S. 470,38 L.Ed. 238]. 


Idaho.—Union Cent. L. Ins. Co. v. 
Gillis, 290 P. 717, 49 Idaho 686; Spo- 
kane,) etc. Trust Co, v./ Gillis, 2:90)P: 
717, 49 Idaho 685; Chicago Live Stock 
Loan Co. v. Ada County, 290 P. 717, 49 
Idaho 684; Utah Mortg. Loan Corp. v. 
Gillis, 290 P. 714, 49 Idaho 676. 


Ill.—People v. Chicago & N. W. Ry. 
Co., 1638 N.E. 355, 331 Ill. 544; Lake 
County v. Lake County Publishing & 
Printing Co., 117 N.E. 452, 280 Il, 
243; People v. Chicago & W. I. R. Co., 
100 N.E. 35, 256 Ill. 388; Danville v. 
Danville Water Co., 54 N.E. 224, 180 
Ill. 235; Manchester v. People, 52 N.E. 
964, 178 Ill. 285; Burke v. Monroe 
County, 77 Ill. 610. 


[§ 405] c. Taxation and Public Funds.?? 
relating to taxation and public funds,?* including 
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shall embrace more than one subject, to be expressed 


Acts 


Ind.—Van Hess vy. Board of Com’rs 
of St. Joseph County, 129 N.E. 305, 190 
Ind, 347; State v. Township Board of 
Finance of Jackson Tp., 104 N.E. 756, 
181 Ind. 865; Warren v. Britton, 84 
Ind. 14; State v. Montgomery County, 
REE E, Coffman v. Keightley, 24 

nd. 


Iowa.—France v. Mulock, 235 N.W. 
58; Davidson Bldg. Co. v. Mulock, 235 
N.W. 45; Chicago, R. I. & P. Ry. Co. 
v. Rosenbaum, 231 N.W. 646; Fevold 
v. Board of Sup’rs of Webster County, 
210 N.W. 139, 202 Iowa 1019; Newton 
v. Jasper County, 112 N.W. 167, 135 
Iowa 27, 124 Am.S.R. 256; Beresheim 
v. Arnd, 90 N.W. 506, 117 Iowa 83. 


Kan.—State v. Snell, 275 P. 209, 127 
Kan. 859; Rathjen v. Finley, 267 P. 
967, 126 Kan. 270; Freedom Tp. of Re- 
public County v. Douglas, 160 P. 1147, 
99 Kan. 176; Atchison, T. & S. F. Ry. 
Co. v. Board of Com’rs of Cowley 
County, 155 P. 18, 97 Kan. 155; Weiss 
v. Stubblefield, 116 P. 205, 85 Kan. 199; 
Lincoln Mortg., ete., Co. v. Davis, 92 
P. 707, 76 Kan. 639; Douglas v. Leav- 
enworth County, 88 P. 557, 75 Kan. 6; 
State v. Ewing, 22 Kan. 708. 


Ky.—-Kentucky & West Virginia 
Power Co. v. Holliday, 287 S.W. 212, 
216 Ky. 78; Allen v. Cromwell, 263 S. 
W. 356, 203 Ky. 836; Hastern Ken- 
tucky Coal Lands Corp. v. Common- 
wealth, 106 S.W. 260, 127 Ky. 667, 32 
Ky.L. 129 [aff sub nom. Kentucky Un- 
ion Co. vy. Commonwealth of Ken- 
tuckys: 31S:Ct..1-71;. 219. -0)S. VA mob, 
L.Ed. 137]; McGlone v. Womack, 111 S. 
W. 688, 129 Ky. 274, 33 Ky.L. 811, 864, 
17 L.R.A.N.S. 855; Brown-Foreman 
Co. v. Com., 101 S.W. 321, 125 Ky. 402, 
30 Ky.L. 793. [aff 30 S.Ct. 578, 217 
U.S. 568, 54 L.Hd. 883]; Murphy v. 
Louisville, 71 S.W. 934, 114 Ky. 762, 
24 Ky.L. 1574. 


La.—Bemis Bro. Bag Co. v. Loui- 
siana Tax Commission, 103 So. 337, 158 
La. 1; Gulf Refining Co. of Louisiana 
v. McFarland, 97 So. 433, 154 La. 251 
[aff 44 S.Ct. 402, 264 U.S. 573, 68 L.Ed. 
856]; White Oil Corporation v. Flana- 
gan, 96 So. 675, 153 La. 837; Cal- 
easieu Trust & Savings Bank v. Weth- 
erell, 71 So. 765, 139 La. 454; J 
Succession, 39 So. 37,:115 La. 377, 8 
L.R.A.N.S. 1180 [aff 27 S.Ct. 174, 203 
U.S. 543, 51 L.Ed. 310, 8 Ann.Cas. 215]; 
Stewart’s Succession, 6 So. 587, 41 La. 
Ann. 127; City Nat. Bank y. Mahan, 
21 La.Ann. 751. : 


Mich.—Commerce-Guardian Trust 
& Savings Bank vy. State, 200 N.W. 
267, 228 Mich. 316 [cert den 45 S.Ct. 
636, 268 U.S. 700, 69 L.Hd 1164]; Cote 
v. Village of Highland Park, 139 N.W. 
69, 173 Mich. 201; Reed v. Auditor- 
Gen., 109 N.W. 275, 146 Mich. 208; 
National Loan, etc., Co. v. Detroit, 99 
N.W. 380, 136 Mich. 451; St. Mary’s 
Power Co. v. Chandler-Dunbar Water 
Power Co., 95 N.W. 554, 183 Mich. 470; 
State Tax Com’rs v. Grand Rapids, 83 
N.W. 209, 124 Mich. 491; Auditor-: 
Gen. v. Stiles, 47 N.W. 241, 83 Mich. 
460. 


Minn.—Fraser v. Vermillion Min- 
ing.Co., 221 -N.W. 13,175) Minny 3:05 
[appeal dism 49 S.Ct. 938, 278 U.S. 572, 
73 L.Ed. 512]; State v. Bigelow, 54 
N.W. 95, 52 Minn. 307. 


Mo.—State v. Danuser, 6 S.W.(2d) 
912, 319 Mo. 810; State ex rel. Mis- 
souri Pac. R. Co. y. Danuser, 6 S.W. 
(2a) 907, 319 Mo. 799 [cert den 49 
S.Ct. 30, 278 U.S. 631, 73 L.Ed. 549i); 
State v. Brodnax, 128 S.W. 177, 228 
Mo. 25 [aff 31 S.Ct. 238, 219 U.S. 285, 
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those respecting municipal taxes,?> school taxes and 


STATUTES 


funds,?* legacy, inheritance, or gift taxes,°* and 


55 L.Ed. 219]; Elting v. Hickman, 72 
S.-W. 700, 172° Mo. 237; State Vv. 
Bengsch, 70 S.W. 710, 170 Mo. 81; 
State v. Shepherd, 74 Mo. 310. 


Mont.—State v. Erickson, 244 P. 
287, 75 Mont. 429; Western Ranches 
a Custer County, 72 P. 659, 28 Mont. 
78. 


Neb.—Mehrens vy. Greenleaf, 227 N. 
W. 325, 119 Neb. 82; State v. John- 
son, 216 N.W. 828, 116 Neb. 249; Ne- 
braska Cent. Bldg., etc., Assoc. v. 
Lancaster County, 111 N.W. 147, 78 
Neb. 472, 112 N.W. 314, 78 Neb. 478; 
Woodrough v. Douglas County, 98 N. 
W. 1092, 71 Neb. 354. 


N.H.—Vera Chemical Co. v. State, 
102 A. 468, 78 N.H. 473. 


N.J.—Spencer v. Middlesex County 
Board of Taxation, 111 A. 640, 95 N.J. 
Law 5; Atlantic City & S. R. Co. v. 
State Board of Assessors, 96 A. 568, 
88 N.J.Law 219 [rev 93 A. 82, 87 N.J. 
Law 137]; Atlantic City & S. R. Co. 
v. State Board of Assessors, 96 A. 568, 
88 N.J.Law 219 [rev 93 A. 82, 87 N.J. 
Law 137]; In re Elizabeth, 10 A. 363, 
49 N.J.Law 488; Van Riper v. North 
Plainfield Tp., 43 N.J.Law 349; Rich- 
ards v. Hammer, 42 N.J.Law 435 [aff 
44 N.J.Law 667]; Devine v. Franks, 
(Ch.) 47 A. 228. 


N.Y.—City of New York v. Village 
of Lawrence, 165 N.B. 836, 250 N.Y. 
429; Matter of Lockitt, 110 N.Y.S. 
$2, 58 Misc. 5; Prentice v. Weston, 
47 Hun 121 [aff 18 N.E. 720, 111_N.Y. 
460]; Outwatss v. New York, 18 How. 
Pr. 572. 


N.D.—State v. Hauge, 164 N.W. 289, 
87 N.D. 583, L.R.A.1918A 522; Malin 
v. La Moure County, 145 N.W. 582, 27 
N.D. 140, 50 L.R.A.N.S. 997, Ann.Cas. 
1916C 207; Paine vy. Dickey County, 
80 N.W. 770, 8 N.D. 581. 


Ohio.—Caldwell v. State, 154 
792, 115 OhioSt. 458. 


Okl.—Pitts v. Allen, 281 P. 126; St. 
Louis-San Francisco Ry. Co. v. An- 
drews, 278 P. 617; Harrell v. Suter, 
227 P. 403, 100 Okl. 56; In re Hick- 
man, 162 P. 176, 63 Okl. 14; Lusk v. 
HEminhiser, 158 P. 915, 53 Okl. 785; 
McAlester-Edwards Coal Co. v. Trapp, 
141 P. 794, 43 Okl. 510; Binion v. Ok- 
lahoma Gas & HBlectric Co., 114 P. 
1096, 28 Okl. 356; Hx p. Fuller, 238 P. 
612,°31 Okl.Cr. 289. 


Or.—State v. Hoss, 278 P. 580, 129 
Or. 501. 


Pa.—Kaemmerling ‘v. School Dist. 
of New Castle Tp., 146 A. 144, 297 Pa. 
44; Philadelphia Co.’s Petition, 60 A. 
93, 210 Pa. 490; New Brighton y. 
Biddell, 50 A. 989, 201 Pa. 96 [aff 14 
Pa.Super. 207]; Bruce v. Pittsburg, 
20) A. o8el, “166 Pa, i 1523" Bowers. v: 
Smith, 14 Pa.Dist.&Co. 220; William- 
son Free School’s Appeal, 22 Pa.Dist. 
824; Clinton County vy. Lock Haven, 
14 Pa.Dist. 565; Com. v. Provident 
Gife, etc., Co., 12 Pa.Dist. 516; Com. 
vy. Frutchey, 1 Pa.Dist. 153, 11 Pa.Co. 
ere COm. Ve ot. Clair Coal .Co.,.48 
Pa.Co. 367 [rev on other grounds 96 
A. 254, 251 Pa. 159]; Com. v. Plym- 
outh Coal Co., 48 Pa.Co. 365; Com. 
v. Alden Coal Co., 43 Pa.Co. 353 [rev 
on other grounds 96 A. 246, 251 Pa. 
134]; Com. vy. Lackawanna County, 7 
Pa.Co.: 173. 


S.C.—Briggs v. Greenville County, 
135 S.B. 153, 137 S.C. 288; Poulnot vy. 
Cantwell, 123 S.E. 651, 129 S.C. 171; 
Mckkerall v. Road and Highway Com- 
area ie eee County, 74 S.E. 981, 
91, S.C. : 


N.E. 


S.D.—Rowe v. Stanley County, 219 
N.W. 122, 52 S.D. 516; Wessington 
Springs yv. Fidelity, ete.,. Cozy 208 IN: 
W....580,. 250. S:D. 1338; Parkston v. 
Kayser, 208 N.W. 580, 50 SD. 129; 
Edgerton Independent Consolidated 
School Dist. No. 2 of Hanson County 
v. Volz, 208 N.W. 576, 50 .S.D. 107; 
Presho vy. Dixon, 208 N.W. 581, 50 
S.D. 106; Davis Independent School 
Dist. No. 5 v. Fritcher, 208 N.W. 580, 
50 S.D. 106; Chapman v. South Da- 
kota Rural Credits Bd., 190 N.W. 884, 
46 S.D. 72; Pierson vy. Minnehaha 
County, 134 N.W. 212, 28 S.D. 534, 38 
L.R.A.N.S. 261; Walling v. Lummis, 
92 N.W. 1063, 16 S.D. 349. 


Tenn.—Shields vy. Williams, 19 S.W. 
(2d) 261, 159 Tenn. 349; Forrest v. 
State, 285 S.W. 589, 154 Tenn. 13; 
State v. Taylor, 104. S.W. 242, 119 
Tenn. 229; Arbuckle v. McCutcheon, 
17 S.W. 772, 111 Tenn. 514; Carroll 
v. Alsup, 64 S.W. 193, 107 Tenn. 257; 
Cannon vy. Mathes, 8 Heisk. 504, 


Tex.—State v. Missouri, ete. R. 
Co., 100 S.W. 146; Eastland County 
v. Ford, (Civ.App.) 23 S.W.(2d) 848; 
Raymond v. Kibbe, 95 S.W. 727, 43 
Tex.Civ.App. 209; Ex p. Mabry, 5 Tex. 
App. 93. 


Utah.—Salt Lake City v. Salt Lake 
County, 209 P. 207, 60 Utah 423; Salt 
Lake City v. Wilson, 148 P. 1104, 46 
Utah 60; Naylor v. Crabbe, 148 P. 
359, 45 Utah 617. 


Va.—tTresnon y. Board of Sup’rs of 
Henrico County, 90 S.E. 615, 120 Va. 
203; Commonwealth vy. Chesapeake & 
O. Ry. Co., 87 S.B.. 622, 118 Va. 261; 
Hevea v. Com., 35 S.E. 448, 98 Va. 


Wash.—Puget Sound Power & 
Light Co, v. City of Seattle, 201 P. 
449, 117 Wash. 351 [aff 207 P. 689, 
117 Wash. 315, error dism 43 S.Ct. 359, 
261 U.S. 626, 67 L.Ed. 833, and aff 44 
S.Ct. 261,. 264 U:S. 22, 68 L.Ed. 541]; 
In re White, 84 P. 831, 42 Wash. 360; 
Merritt v. Corey, 61 P. 171, 22 Wash. 
444; State v. Whittlesey, 50 P. 119, 
17 Wash. 447. 


W.Va.—McEldowney v. Wyatt, se Ss. 
BE. 239, 44 W.Va. 711, 45 L.R.A. 609 


And see cases infra notes 35—45. 


[a] Act authorizing issuance of 
bonds to raise money for different 
purposes.—A statute authorizing the 
issuance of state bonds in a specified 
amount contains a single subject al- 
though’ the money realized from the 
sale of Such bonds is to be devoted 
to different and unrelated purposes. 
Allen v. Cromwell, 263 S.W. 356, 203 
Ky. 836. 


Statutes relating to: 


Assessments for Peele improvements 
See infra § 406 


State pposanaitiané see supra § 403. 
35. Fla.—State v. Vestel, 88 So. 
477, 81 Fla. 625. 


Ill—Peo. v. Clark, 129 N.E. 583, 
296 Ill. 46; Peo. v. Chicago, B. & Q. 
R.'Co., 126 N.B. 310, 290 Tl. 327: 

Ind.—Zoercher y. Agler, 172 N.E. 
£86, 9075, 70 cA Re 1282. 

Iowa.—Chicago, R. I. & Po RY: are 
vy. Streepy, 224 N.W. 41, 207 Iowa 851. 


La.—Roth y. Town of Thibodaux, 
68 So. 412, 187 La. 210. 


Md.—Curtis v. Mactier, 80 A. 1066, 
115 Md. 386. 

Pa.—McGuire v. City of Philadel- 
phia, 91 A. 628, 245 Pa. 307. 


[§ 405 


license?® or privilege taxes upon vehicles*® and 


Tenn.—City of Knoxville v. Ft. 
Sandérs Hospital, 257 S.W. 408, 148 
Tenn. 699. 


Statutes relating to municipal cor- 
porations in general see supra § 404. 


36. Kan.—Board of Education of 
City of Iola v. Frank, 109 P. 415, 82 
Kan. 782 


Ky.—Board of Trustees of Erlanger 
Graded Common School Dist. v. Late, 
159 S.W. 777, 155 Ky. 296. 


Neb.—State v. Johnson, 216 N.W. 
828, 116 Neb. 249; Wilkinson v. Lord, 
122 N.W. 699, 85 Neb. 136, 24 L.R.A. 
N.S. 1104. 


N.Y.—Ruland v. Tuthill, 174 N.Y.S. 
515, 187 App.Div. 20. 


S.C.—Brownlee v. 
477, 107 S.C. 230. 


Tenn.—Edwards yv. Davis, 244 S.W. 
359, 146 Tenn. 615. 


Statutes relating to schools and 
school districts in general see infra § 
407. 


37. Cal. Wirringer v. Morgan, 106 
P. 425, 12 Cal.App. 26. 


Ga.—Farkas v. Smith, 94 S.E. 1016, 
147 Ga. 503. 


Iowa.—In re Pedersen’s Estate,_196 
N.W. 785, 198 Iowa 166. 


Minn.—State v. Probate Court of 
St. Louis County, 150 N.W. 1094, 128 
Minn, 371, L.R.A.1916A 901. 


Mo.—In re Cupples’ Estate, 199 S. 
W. 556, 272 Mo. 465. 


N.J.—Sawter v. Shoenthal, 83 A. 
1004, 83 N.J.Law 499 [rev 80 A. 101, 
81 N.J.Law 197];. Dixon v. Russell, 
76 A. 982, 79 N.J.Law 490 [rev 73 A. 
51, 79 N.J.Law 296]. 


N.M.—State v. Gomez, 280 P. 251, 
34 N.M. 250. 


Pa.—In re Knowles’ Estate, 145 A. 
T97,°295 Pa. biad; 6ST AC ER OSG bm 
re Spangler’s Estate, 126 A. 252, 281 
Pa. 118; In re Jewell’s Estate, 83 A. 
610, 235 Pa. 119; Commonwealth v. 


Brock, 92 S.E. 


Mackey, 72 A. 250, 222 Pa. 6138, 128 
Am.S.R. 825. 

Tenn.—Baker v. Miller, 191 S.W. 
527, 1387 Tenn, 55. 

Tex.—Dodge v. Youngblood, (Civ. 
App.) 202 S.W. 116 [rev on other 
grounds (Commn.App.) 245 S.W. 225]. 


Va.—Commonwealth y. Carter, 102 
S.E. 58, 126 Va. 469. 


38. Statutes relating to licenses to 
engage in particular occupations or 
employments see infra § 413. 


39. Ala.—Hill v. Moody, 98 So. 
422, 207 Ala. 325; Clifton v. State, 
118: Sow 285, 22 Ala. App. 559 [cert den 
118 So. 237, 218 Ala. 168]; Barnett 
v. State, 102 So. 483, 20 Ala.App. 396. 

Colo.—Milliken y. O’Meara, 222 P. 
1116, 74 Colo. 475. 


Fla.— Jackson v. Neff, 60 So. 350, 
64 Fla. 326 [error dism 35 S.Ct. 792, 
238 U.S. 610, 59 L.Ed. 1488]. 


Ga.—Tarver v. Ara of Albany, 127 
S.E. 856, 160 Ga. 251 


Ind.—Baldwin v. 
343, 194 Ind. 303. 


Kan.—Barton y. Mercantile Ins. Co. 
of America, 273 P. 408, 127 Kan. 271. 


Ky.—Smith v. Commonwealth, 194 
S.W. 367, 175 Ky. 286. 


Md.—Nutwell v.. Anne Arundel 
County Com’rs, 73 A. 710, 110 Ma. 


State, 141 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 405-406] 


dogs,*® as well as statutes respecting exemption from 
taxation,*! the recovery or refunding of taxes er- 
roneously assessed or paid,*? the collection and en- 
forcement of taxes,*® and tax sales,#* and including 
amendatory and repealing acts,*® are subject to the 


667. 
Mich.—Rapid R. Co. vy. Michigan 
Public Utilities Commn., 196 N.W. 


518, 225 Mich. 425; Jasnowski v. De- 
troit, 157 N.W. 891, 191° Mich, 287. 


Miss.—Roseberry v. Norsworthy, 
100 So. 514, 135 Miss. 845. 


Mont.—State v. Pepper, 226 P. 1108, 
70 Mont. 596. 


N.J.—Johnson y. Asbury Park, 33 
A. 850, 58 N.J.Law 604. 


N.M.—State v. Miller, 263 P. 510, 
33 N.M. 200; State v. Ingalls, 135 Ley, 
LETT SN. M. 211. 


N.D.—State v. Steen, 236 N.W. 251, 
60 N.D. 627. 

Or.—State v. Praxton: 206 P. 304, 
108 Or. 631, 238 A.L.R. 414. 


Pa.—Commonwealth v. Powell, 94 
A. 746, 249 Pa. 144; Com. v. Dens- 
more, 13 Pa.Dist. 639, 29 Ba.Co. 217. 


S.C.—Briggs v. Greenville County, 
135 S.E._158, 137 S:C. 288. 


Tenn.—Wilson v. State, 224 S.W. 
168, 143 Tenn. 55; Ogilvie v. Hailey, 
210 S.W. 645, 141 Tenn. 392. 

Tex.—Lowery v. Red Cab Co., (Civ. 
App.) 262 S.W. 147. 

Utah.—State v. Olson, 205, Py 337, 
59 Utah 549. 


Wash.—White v. Turner, 195 P. 240, 


197 P. 609, 114 Wash. 405. 


40. Aldrich v. Reichert, 151 N.E. 
608, 321 Ill. 128; Kasch v. Anders, 
P49 NEE. 205,- 348 Tl, - 272°" Cole. v. 
Hall, 103 Ill. 30; Fremont Canning 
Co. v. Waters, 176 N.W. 577, 209 Mich. 
US's Commonwealth v. Haldeman, 
135 JA. 6512288 Pasi) Darnell-vyv. 
Shapard, 8 S.W.(2d) 661, 156 Tenn. 
544: Ponder v. State, 212 S.W. 417, 
141 Tenn. 481. 


41. Del.—Clendaniel v. Conrad, 83 
A. 1036, 26 Del. 549, Ann.Cas.1915B 
968 [error dism 35 S.Ct. 203, 235 U.S. 
712, 59 L.Ed. 437]. 


Idaho.—Achenbach v. Kincaid, 140 
P. 529, 25 Idaho 768. 


N.J.—Borough of Totowa v. State 
Board of Taxes and Assessments, 106 
A. 18, 92 N.J.Law 646. 


N.D.—State v. Packard, 155 N.W. 
666, 32 N.D. 301. 


Pa.—Commonwealth v. Lehigh Val- 
ley R. Co., 90 A. 564, 244 Pa. 241; 


. Carrick Borough v. Canevin, 90 A. 147, 


243 Pa. 283; Williamson Free School’ $ 
Appeal, 22 ’Pa.Dist. 824. 


Tenn.—State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. 


Wash.—Richland Irr. Dist. v. De 
Bow, 270 P. 816, 149 Wash. 242. 


42. Smith v. Tennessee Coal, Iron 
& R. Co., 68 So. 865, 192 Ala. 129; 
Smith v. Board of Com'rs of Garvin 


. County, 162 P. 463, 62 Okl. 120; John- 


son vy. Grady County, 150..P. "497, 50 
Okl. 188. 

4g. La.—Tirrill v. Gossett, 84 So. 
893, 147 La. 334; Louisiana Cent. 
Lumber Co. v. May, 78 So. 660, 143 
La. 420; Tremont Lumber Co. v. May, 
78 So. 650, 143 La. 389. 


Mont.—Thomas vy. City of Missoula, 
226 P. 213, 70 Mont. 478. 


Olle State ave obitts,.c20 Pols; 
Langley v. poe 275 P. 638, 135 OkL 


STATUTES 


PASE 
Pa.—Commonwealth v. Macelwee, 
144 A. 751, 294 Pa. 569; Keystone 


State Bldg. & Loan Ass’n vy. Butter- 
field, 74 Pa.Super. 582; Dane vy. Coal 
Tp. Poor Directors, 19 Pa.Dist. 983. 


Va.—Powers v. City of Richmond, 
94 S.E.- 803, 122 Va. 328 [error dism 
one 118, 25f U.S. 539, 64 L.Ed: 


44. Fla.—Ridgeway v. Peacock, 
aa ae 140; Ridgeway v. Reese, 131 
oO. 136. 


Ind.—Sansberry y. Hughes, 92 N.E. 
783, 174 Ind. 638. 


Iowa.—Des Moines Nat. Bank v. 
Fairweather, 181 N.W. 459, 184 N.W. 
313, 191 Towa 1240 [aff 44 S.Ct. 23, 
263 U.S. 103, 68 L.Ed. 191]. 


N.M.—Grant v. State, 33 N.M. 633, 
215° P95. 


N.D.—Sherwood v. Barnes County, 
134 N.W. 38, 22 N.D. 310. 


Pa.—Bowers vy. Smith, 14 Pa.Dist.& 
Co. 220. 


45. U.S.—Posados Vv. Warner, 
Barnes & Co., 49 S.Ct. 3338, 279 U.S. 
340, 73 L.Ed. 729. 


Ala.—Board of Education of Clarke 
County v. Blan, 120 So. 145, 218 Ala. 
665; State v. Skinner, 101 So. 327, 
20 Ala.App. 204. 


Alaska.—Alaska Fish Salting & By- 
Products Co. v. Smith, 6 Alaska 173. 


Cal.—Butte ‘County v. Merrill, 74 
P. 1036, 141 Cal. 396; Ex p. Lake, 265 
P. 325, 89 Cal.App. 390; Murphy v. 
Bondshu, 83 P. 278, 2 Cal.App. 249. 


Colo.—Peo. v. City and County of 
Denver, 272 P. 629, 84 Colo. 576. 


Del.—Wilmington Trust Co. v. 
Highfield, 153 A. 864. 


Ga.—Smith v. State, 129 S.E. 766, 
161 Ga. 103. 


Tll.—Peo. v. Clark, 129 N.E. 583, 296 
Ill. 46; In re St. Louis Loan, etc., Co., 
62 N.E. 810, 194 Ill. 609. 


Ind.—State v. Leonard, 153 
U7, 198 Ind: 356. 


Ky.—Price v. Fox, 295 S.W. 433, 220 
Ky. 373; Tompkinsville Graded Com- 
mon School v. Jackson, 224 S.W. 876, 
189 Ky. 251; Com. v. Godshaw, 17 
SaW.. ail 9a 1K Vin 439, c0Oa KK Vola 4D 025 
Rosenham v. Com., 7 Ky.L. 590. 


La.—State v. Southern Bell Tele- 
phone & Telegraph Co., 133 So. 166; 
Murphy v. St. Mary Parish Police 
Jury, 42 So.-979, 118 La. 401; New 
Orleans v. Dunbar, 28 La. Ann. 722. 


Mada.—Todd v. City of Frostburg, 119 
A. 696, 141 Md. 693; Miller v. Wico- 
mico County, 69 A. 118, 107 Md. 438; 
Washington County v. Franklin R. 
Co., 34 Md. 159. 


Mich.—Reed v. Auditor-Gen., 109 
N.W. 275, 146 Mich. 208; Jackson v. 
Weinhold, 75 N.W. 617, 117 Mich. 305. 


Minn.—Crookston vy. Polk County, 
82 N.W. 586, 79 Minn. 283, 79 Am.S.R. 
453; State v. Olson, 59 N.W. 634, 58 
Minn. 1. 


Mo.—Brown v. State, 19 S.W.(2d) 
12, 323 Mo. 138; State ex rel. Greene 
County Vi Gideon, 210,.S.W.. 358,277 
Mo. 356; State ex rel. McClintock v. 
Guinotté, 204 S.W. 806, 275 Mo. 298; 
Ward vy. Gentry County, 36 S.W. 648, 
135 Mo. 309. 


N.E. 
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usual rules as to the subjects and titles of acts.*® 


[§ 406] d. Public Works. 
to the subjects and titles of acts*’ are applicable to 
statutes relating to public contracts and works,*® 


The ordinary rules as 


Mont.—State v. Silver Bow Refining 
Co., 252 P. 301, 78 Mont. 1; A, H:. Av- 
erill Machinery Co. v. Freebury Bros., 
198 P. 130, 59 Mont. 594; Hotchkiss 
v. Marion, 29 P. 821, 12 Mont. 218. 


Neb.—Pandolfo v. State, 234 N.W. 
483, 120 Neb. 616; Mehrens v. Green- 
leaf, 227 N.W. 325, 119 Neb. 82; Sin- 
clair v. City of Lincoln, 162 N.W. 488, 
101 Neb. 163, L.R.A.1917E 842; State 
v. Barton, 136 N.W. 22, 91 Neb. 357. 


N.J.—Jersey Realty Co. v. Van 
Buskirk, 94 A. 389, 87 N.J.Law 367; 
American Surety Co. v. Great White 
Spirit Co., 43 A. 579, 58 N.J.Ha. 526; 
Tax-Payers’ Protective Assoc. v. 
Kirkpatrick, 7 A. 625, 41 N.J.Hq. 347; 
Kirkpatrick v. New Brunswick, 40 N. 
J.Hq. 46. 


N.Y.—Ensign v. Barse, 14 N.E. 400, 
15 N.E. 401, 107 N.Y. 329. 


N.D.—State Finance Co. v. Mather, 
L094N-Wis3 50; 15 YN DESS86,) sala Agim: 
Casxid £12: 


Okl.—Binion v. Oklahoma Gas & 
Electric Co., 114 P. 1096, 28 Okl. 356. 


Or.—Smith v. Patterson, 279 P. 271, 
130 Or. 78; State v. Slusher, 248 Pp. 
358, 119 Or. 141; State v. Hawks, 222 
iP 1071, 110 Or. 497; First Nat. Bank 
v. Yamhill County Court, 222 P. 1077, 
110 Or. 74; In re Clark’s Estate, 195 
P:,3'7.0;.100; Or: 20. 


Pa.—Blanchard v. 
A. 505, 286 Pa. 283; 
v. Friebertshauser, 106 A. 204, 2638 
Pa. 211; Provident Life & Trust Co. 
v. McCaughn, 91 A. 672, 245 Pa. 370; 
Provident Life, etc., Co. v. Hammond, 
79 A. 628, 230 Pa. 407; Com. Sharon 
Coal Co., 30 A. 127, 164 Pa. 284; Com. 
v. Wilkes-Barre, etc., R. Co., 29 A. 
696, 162 Pa. 614; Mercersburg Col- 
lege v. Mercersburg Borough, 53 Pa. 
Super. 388; King v. Lancaster Coun- 
ty, 28 Pa.Dist. 1008; Com. y. Wilkes- 
Barre, etc., R. Co., 14 Pa.Co. 205. 


S.C.-—Robinson v. City of Columbia, 
107 °S.H.-476, 5116. S.C. (1933 State -v.- 
County Treasurer, 4 S.C. 520. 


Tenn.—Foster & Creighton Co. v. 
Graham, 285 S.W. 570, 154 Tenn. 412, 
47 ATR, 971; Swift & Co. V. Hailey, 
219 S.W. 1039, 142 Tenn. 382; Cannon 
v. Mathes, 8 Heisk. 504. 


Tex.—Bitter v. Bexar County, (Civ. 
App.) 266 S.W. 224 [rev on other 
grounds (Commn.App.) 11 S.W.(2d) 
163]; Stuard v. Thompson, (Civ.App.) 
251 S.W. 277; Staples. v. Kirby Pe- 
troleum Co., (Civ.App.) 250 S/W. 293. 


Va.—Kelly v. Gwatkin, 60 S.E. 749, 
108 Va. 6; Whitlock v. Hawkins, 53 
S.B. 401, 105 Va. 242. 


46. Subjects and titles of acts in 
general see supra §§ 371-400. 


47. Subjects and titles cs acts in 
general see supra §§ 371-40 


48. Cal.—Timmons vy. Featat 106 
P. 228, 157 Cal. 15; Lamb v. MceMul- 
len, 106 P. 229, 157 Cal. 14; Keech v. 
Joplin, 106 P. 222, 157 Cal. 1 [transf 
101 P. 417, 9 Cal.App. 217]. 


Colo.—Mulnix v. Mutual Ben. L. 
Ins. Co., 46). Pi 123, 23 Colo:“71;°33" Le 
RAL 82K. 


Ind.—Newtson v. Kline, 113 N.E. 
376, 185 Ind. 63; State v. Dorsey, 78 
N.E. 843, 167 Ind. 199. 


Kan.—State v. McCombs, 284 P. 618, 
129 Kan. 834; Dubourdieu v. Delaware 
Tp. of Wyandotte County, 189 P. 386, 
106 Kan. 650. 
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such as publie buildings,*® public 


La.—Sternberg v. Board of Com’rs 
of Tangipahoa Drainage Dist. No. 1, 
105 So. 372, 159 La. 360. 


Md.—Dinneen v. Rider, 136 A. 754, 
152 Md. ‘343. 


Mich.—Cote v. Village of Highland 
Park, 139 N.W. 69, 173 Mich. 201. 


Neb.—Lucas v. Ashland Light, Mill 
Ae eas Co., 188 N.W. 761, 92 Neb. 
550. 


N.Y.—Parfitt v. Ferguson, 53 N.E. 
707, 159 N.Y. 111; Sweet v. Buffalo, 
Stee mimeo.) TOU Nis 20e5 SOaTd01 
Sup’ rs of Ontario County v. Water 
Power and Control Commission, De- 
partment of Conservation, 238 N.Y.S. 
55, 227 App.Div. 345; City of Roch- 
ester v. Gray, 117 N.Y.S. 1091, 133 
App.Div. 852 [rev 112 N.Y.S. 774, 60 


Mise. 591]. 
Pa.—French Creek Bridge, 21 Pa. 
Dist. 484. 


S.C.—Poulnot v. Cantwell, 123 S.E. 
651, 129 S.C. 171. 


Tenn.—Hill v. Roberts, 217 S.W. 
826, 142 Tenn. 215. 
Wash.—State v. Superior Court, 


Skagit County, 143 P. 112, 81 Wash. 
480; State v. Superior Court, King 
County, 123 P. 791, 68 Wash. 425. 


And see cases infra notes 49-57. 


Statutes relating to private con- 
tracts see infra § 415. 


49. Ala.—Goodwin v. State Board 
of Administration, 102 So. 718, 212 
Ala. 453. 


Cal.—McClure v. Riley, 243 P. 429, 
198 Cal. 23. 


Kan.—Washburn v. Shawnee Coun- 
ioe tes P2837, 37. Kan.)217. 


y—McArthur v. Nelson, 
rey. 754. 


Mont.—State v. Dixon, 195 P. 841, 
59 Mont. 58. 


N.Y.—Peo. 
525. 


Okl.—Coyle v. Smith, 113 P. 944, 
28 Okl. 121 [aff 31 S.Ct. 688, 221 U.S. 
559, 55 L.Ed. 853]. 


S.cC.—Chapman y. Greenville Cham- 
eG Coe et 120 S.B. 584, 127 
BOUTS: 


Wis.—Loomis v. Callahan, 220 N.W. 
$16, 196 Wis. 518. 


50. U.S.—Gallardo v. Porto Rico 
Ry., Light & Power Co., 18 F.(2d) 918; 
Borden v. Trespalacios Rise, etc., Co., 
27 S.Ct.. 785, 204 U.S. 667, 51 L.Ed. 
671 [aff 86 $.wW. 11, 98 Tex. 494, 107 
Am.S.R. 640]; Seattle Dock Co. v. 
Seattle, etc., Waterway Co., 25 S.Ct. 
789, 195 U.S. 624,.49 L.Ed. 350 [aff 
77 P: 845, 35 Wash. 503]; Pelham v. 
The B. F. Woolsey, 16 F. 418. 


Cal.—Clute v. Turner, 106 P. 240, 
157 Cal. 73; Hellman v. Shoulters, 44 
©, 916) 45 Po L0b7, 114 Calo 136) Park 
v. Pacific Fire Extinguisher Co., 173 
P. 615, 37 Cal.App. 112; Hunt v. Man- 
ning, 140 P. 39, 24 Cal.App. 44. 


Colo.—Public Service Co. of Col- 
orado y. City of Loveland, 245 P. 493, 
79 Colo. 216; Pitkin County v. Aspen 
et ete., Co., 32. P: 717, 3 Colo-App. 


81 Ky. 
61 


v. Rochester, 50 N.Y. 


Idaho.—St. Joe Improvement Co, v. 
Laumierster, 112 P. 683, 19 Idaho 66. 


Ill.— Village of Downer’s Grove v. 
Glos, 138 N.E. 594, 307 Ill. 2938; Com- 
missioners of Lincoln Park v. Fahr- 
ney, 95 N.BH. 194, 250 Ill. 256; Gage 
v. Chicago, 67 N.E. 477, 2038 Tl. 26; 
Boehm v. Hertz, 54 N.E. 973, 182 Tl. 
154, 48 L.R.A. 575; Jones v. Lake 
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improvements®® | and assessments therefor,>* bridges,°? streets and 


View, 38 N.B. 688, 151 Ill. 663; Peo. 
v. Nelson, 27 N.E. 217, 133 tl. 565; 
Blake v. Peo., 109) TH. 504. 


Ind.—Civil Township of Hudson v. 
Smith, 106 N.E. 359, 182 Ind. 260; 
Rushville Gas Co. v. Rushville, 23 
N.E. 72, 121 Ind. 206, 16 Am.S.R. 388, 
6 L.R.A. 315. 


Iowa.—Richman Muscatine 
County, 42 N.W. 422, 17 Towa 513, 14 


Am.S.R. 308, 4 L.R. Me 
Kan.—State v. McCombs, 284 P. 
618, 129 Kan. 8384; Clarke v. Law- 


rence, 88 P. 735, 75 Kan. 26; Jockheck 
v. Shawnee County, Ebert! ae 621, 53 Iam. 
780; State v. Cherokee County, 13 P. 
558, 36 Kan. 337. 


Ky.—Mulligan v. McGregor, 
S.W. 1129, 165 Ky. 222. 


La,—City of Shreveport v. Kansas 
City, S. & G. Ry. Co., 51 So. 648, 125 
La. 575; Dehon v. Lafourche Basin 
Levee Bd., 34 So. 770, 110 La. 767; 
Weise v. Thibaut, 34 La.Ann. 556; 
Pointe Coupee Police Jury v. Colomb, 
20 La.Ann, 196 


Md.—Mealey v. Hagerstown, 48 A. 
746, 92 Md. 741; Baltimore Catholic 
Cathedral Church v. Manning, 19 A. 
599, 72 Md. 116; .Baltimore v. Reitz, 
50 Md. 574. 


Mich.—Grand Rapids v. Judge 
Grand Rapids Super. Ct., 60 N.W. 698, 
102 Mich. 321; Detroit v. Wabash, 
etc., R. Co,, 30 N.W. 321, 63 Mich. 712; 
Butler v. Detroit, 5 N.W. 1078, 43 
Mich. 552. 


Minn.—In re Balch, 152 N.W. 6438, 
129 Minn. 305; Merchants’ Nat. Bank 
v. Bast Grand Forks, 102 N.W. 703, 94 
Minn. 246; Fleckten v. Lamberton, 72 
N.W. 65, 69 Minn, 187. 


Miss.—Bobo v. Yazoo-Mississippi 
Delta Levee Com’rs, 46 So. 819, 92 
Miss. 792. 


Mo.—Bingham y. Kollman, 165 S.W. 
1097, 256 Mo. 573; State v. Borden, 64 
S.W. 172, 164 Mo.. 221. 


Neb.—State v. Douglas County, 66 
N.W. 434, 47 Neb. 428. 


N.J.—Carr v. Borough of Merchant- 
ville, 142 A. 1, 102 N.J.Law 553; Ast- 
ley v. Board of Com’rs of City of 
Newark, 119 A. 188, 98 N.J.Law 251 
[aff 119 A. 187, 98 N.J.Law 251]; Don- 
nelly v. Borough of Longport, 95 A. 
740, 88 N.J.Law 68; Crossan v. Vent- 
nor, City, 78" A. 25 808 Nedilaw Jb 
Fishblatt v. Atlantic City, 78 A. 217, 
80 N.J.Law 269 [aff 73 A. 125, 78 N.J. 
Law 134]; Easton, etc., R. Co. v. Cen- 
tral R. Co., 19 A. 72252 N.J.Law 267; 
State Bd. of Health v. Diamond Paper 
Mills Co., 53 A. 1125, 64 N.J.Eq. 793 
[aff 51 A. 1019, 68 N.J.Liaw 111). 


N.Y.—Sweet v. Syracuse, 27 N.E. 
1081, 29 N.B. 289, 129 N.Y. 316; Van 
Brunt v. Flatbush, 27 N.E. 973, 128 
N.Y. 50; Wrought-Iron Bridge Co. v. 
Attica, 23 N.E. 542, 119 N.Y. 204: In 
re Upson, 89 N.Y. 67; In re Depart- 
ment of Public Parks, 86 N.Y. 437; 
In re Mayer, 50 N.Y. 504; Leffmann v. 
Long Island R. Co., 105 N.Y.S. 487, 
120 App.Div. 528 [rev 93 N.Y.S. 647, 
and aff 90 N.H. 1160, 197. N.Y. 5131; 
Peo. v. Oneida County, 74 N.Y.S. 1142) 
68 App.Div. 650 [aff 73 N.Y.S. 1098, 
36 Mise. 597]; In re Land of Reflex 
Development Co. in Town of Tona- 
wanda, 217 N.Y.S. 609, 127 Mise. 852. 


N.D.—Tribune Printing, ete., Co. v. 
Barnes, 75 N.W. 904, 7 N.D. 591; Mar- 
tin v. Tyler, san N.W. 392, 4 N.D. 278, 
25 L.R.A. 83 


Set aera Logging Co. v. In- 
epenaene Tmp.iCo. Vide Ewloa, +2 70Or 
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Pa.—In re Philadelphia Parkway.. 
between Twentieth and Twenty-Sec- 
ond=Sts., 145 A.» 600, 295 Pa. 538, 64 
A.L.R. 542; Clearfield County v. Cam- 
eron Tp. Poor Dist., 19 A. 952, 135 
Pa. 86; In re Church St., 54 Pa. 353; 
Commonwealth We Bearstler, 85 Pa. 
Super. 228: Shoemaker v. Harrisburg, 
4 Pa.Co. 86 


S.D.—Miles v. Benton Tp., 78 N.W. 
1004, 11 S.D. 450. 


Tenn.—Town of Gallatin v. Sumner 
County, 279 S.W. 387, 152 Tenn. 518; 
State v. Maloney, 65. SW. 871, 108 
Tenn. 82 [error dism 23 S.Ct. 579, 189 
U.S. 64, 47 L.Ed. 709]. 


Tex.—Adams v. San Angelo Water 
Works Co., 25 S.W. 605, 86 Tex. 485; 
Looney v. Bagley, 7 S.W. 360; Day 
Land, etc., Co. v. State, 4 S.W. $65, 68 
Tex. 526. 


Wash.—Aylmore v. Seattle, 92 P. 
932, 48 Wash. 42; Seattle, etc., Water- 
way Co. v. Seattle Dock Co., fei Mase 


845, 35 Wash. 503 [aff 25 S.Ct. 789, 
195 U.S. 624, 49 L.Ed. 350]; Seymour 
v. Tacoma, Eye ee 1077, 6 Wash. 138; 
Yesler v. Seattle, 25 P. 1014, 1 Wash. 
308. 


51. Ala.—Montgomery v. Birdsong, 
28 So. 522, 126 Ala. 632. 


Cal.—Cohen v. City of Alameda, 142 
P. 885, 168 Cal. 265; Dowling v. Con- 
niff, 36 P. 1034, 103 Cal. 75; Perine v. 
Erzgraber, 36 P. 585, 102 Cal. 234. 


Fla.—wW hitney vig Hillsborough 
County, 127 So. 486, 99 Fla. 628. 


Ill—Downer’s Grove v. Glos, 138 
N.E. 594, 307 Ill. 2938; West Chicago 
Park Com’rs v. Sweet, 47 N.E. 728, 167 
Ill. 326; Blake v. Peo., 109 Ill. 504. 


Ky.—Graham v. Cones 4 S.W. 327, 
85 Ky. 582, 9 Ky: L. 133. 


Md.—Culp v. Commissioners of 
Chestertown, 141 A. 410, 154 Md. 620. 


Minn.—In re Piedmont Ave. East, 
61 N.W. 678, 59 Minn. 522. 


N.J.—Manufacturers’ Land & Im- 
provement Co. v. City of Camden, 79 
A. 286, 81 N.J.Law 413 [aff 73 A. 77, 
78 N.J.Law 247]; Bergen County Sav. 
Bank v. Union Tp., 44 N.J.Law 599. 


N.Y.—Peo. v. Wilson, 24 N.E. 1098, 
121 N.Y. 684; In re Van Antwerp. 56 
NY. Fae. [aft 1 Thomps. & C. 423]; 
Hurlburt v. Banks, 1 Abb.N.Cas. 157, 
52 How.Pr, 196 [aff 67 N.Y. 568, aa 
Abb.N.Cas. 172]. 


Or.—Wagoner v. La Grande, 173 P 
305, 89 Or. 192 [error dism 39 S.Ct. 
386, 249 U.S. 622, 63 L.Ed. 806]. 


Pa.—Investors’ Realty Co. v. City 
of Harrisburg, 126 A. 236, 281 Pe 
200; O'Donnell v. City of Pittsburg, 
75 JA. 959, 227 Pa. 14; Rubinsky y.- 
City of Pottsville, 81 Pa. Super. 105; 
Pittsburg v. Daly, 5 Pa.Super. 528° 
41 Wkly.N.C. 236; In re Mount Leb- 
anon Tp., 26 Pa. Dist. et Shoemaker 
v. Harrisburg, 4 Pa.Co. 86. 


S.C.—Sullivan v. ue Council of 
Charleston, 116 S,E. 104, 123 S.C. 91. 


Wash.—State v. De Graff, 255 P, 
871, 148 Wash. 326 [error dism 48 
S.Ct. 323, 276 U.S. 602, 72 L.Ed. 7261; 
Holzman’ v. City of Spokane, py feo 2 
1086, 91 Wash, 418; Lewis County vy. 
Gordon, 54 P. 779, 20 Wash. 80. 


Wis.—State v. Tappan, 29 Wis. 664, 
9 Am.R. 622; Evans yv. Sharp, 29 Wis. 
564; Mills v. Charleton, 29 Wis. 400, 
9 Am.R, 578. 


Statutes relating fe. taxation in’ 
general see supra § 4 


52. Ala.—First oe oe v. Smith, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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their use as well as to statutes relating to | highways and their use,°> and levees, drains, and 


117 So. 88, 217 Ala. 482; Alabama 
State Bridge Corporation v. Smith, 
ERGSSou 695) 247 “Alam Sti Benton, Vv. 
State, 52 So. 842, 168 Ala. 175; State 
v. Street, 23 So. 807, 117 Ala. 203. 


ape Cae v. Oliver, 25 Ark. 


Cal.—Southlands Co. v. City of San 
Diego, 297 P. 521. 


Fla.—State v. Fearnside, 100 So. 
256, 87 Fla. 349; Stewart v. De Land- 
Lake Helen Special Road, ete., Dist., 
TL?So0%42) 71 Bla. 158. 


Idaho.—Andrews v. Ada County, 638 
Py 592, 7 Idaho. 458. 


Kan.—Costello, v. Board of Com’rs 
of Riley County, 1388 P. 639, 91 Kan. 
532;. Barber County v. Smith, 29 P. 
565, 48 Kan. 331. 


Ky.—HBstes v. State Highway Com- 
mission, 29 S.W.(2d) 583, 235 Ky. 86; 
Klein v. City of Louisville, 6 S.W.(2d) 
1104, 224 Ky. 624. 

Mich.—Chambers v. City of Grand 
Ledge, 127 N.W. 353, 162 Mich. 344. 


Minn.—Minneapolis Real Hstate 
Board v. City of Minneapolis, 177 N.W. 
494, 145 Minn. 379; State v. Renville 


-County, 85 N.W. 830, 83 Minn. 65. 


N.Y.—Wrought-Iron Bridge Co. v. 
Attica, 23 N.E. 542, 119 N.Y. 204. 


Or.—Nicholas v. Yamhill County, 
QOXRIPS bss WO2Z0Ore 6154 Simon ivi 
Northup, 40 P. 560, 27 Or. 487, 30 
L.R.A. 171. 


Pa.—Ruler v. York County, 139 A. 
126, 290 Pa. 427; Stegmaier v. Jones, 
52 A. 56, 203 Pa. 47; Seabolt v. North- 
umberland County, 41 A. 22, 187 Pa. 


818; French Creek Bridge, 21 Pa. 
Dist. 484; In re Bridge, 15 Pa.Dist. 
359; Com. v. Atty. Gen. 30 Pa.Co. 


3. 


S.c.—Verner v. Muller, 71 S.E. 654, 
89 S.C. 117. 


Wash.—Potter v. Whatcom County, 
245 P. 11, 188 Wash. 571. 


53. Ala:—State v. Town of Spring- 
ville, 125 So. 387, 220 Ala. 286 [rev 
125 So. 385, 23 Ala.App. 343]; First 
Nat. Bank v. Smith, 117 So. 38, 217 
Ala. 482; State v. Board of Revenue & 
Road Com’rs of Mobile County, 61 So. 
368, 180 Ala. 489; Williams v. Butler 
County, 26 So. 346, 123 Ala. 432; State 
v. Street, 23 So. 807, 117 Ala. 203; 
Stone v. State, 89 So. 304, 18 Ala.App. 
154: Windham v. State, 77 So. 963, 
16 Ala.App. 383 [cert den 79 So. 877, 
202 Ala. 697]; Thomas v. State, 75 
So, 821, 16 Ala.App. 145 [cert den sub 
nom. Ex p. State, 77 So. 1001, 201 Ala. 
697]. 

Ariz.—Black & White Taxicab Co. 
vy. Standard Oil Co., 218 P. 139, 25 
Ariz. 381. 


Ark.—Eiwing v. McGehee, 275 S.W. 
766, 169 Ark. 448. 


Cal.—Doyle v. Jordan, 252 P. 577, 
200 Cal. 170; Potter v. County _of.San- 
ta Barbara, 116 P. 1101, 160 Cal. 349; 
Hellman v. Shoulters, 44 P. 915, 45 P. 
1057, 114 Cal. 136; San Francisco v. 
Kiernan, 33 P. 720, 98 Cal. 614; Davies 
vy. Los Angeles, 24 P. 771, 86 Calo3ds 
Watson v. Greely, 227 P. 664, 67 Cal. 
App. 328; McCray v. Manning, 133 P. 
17, 22 Cal.App. 25. 


Del.—Clendaniel v. Conrad, 83 A. 
1036, 26 Del. 549, Ann.Cas.1915B 968 
[error dism 35 S.Ct. 203, 235 U.S. 712, 
59 L.Ed. 437]. 


Fla.—Jackson Lumber Co. v. Wal- 
ton County, 116 So. 771, 95 Fla. 632 
[appeal dism 49 S.Ct. 338, 73 L.Ed. 
1011]; Lewis v. Leon County, 107 So. 


-P. 680, 89 Kan. 96; 


146, 91 Fla. 118; Stewart v. De Land- 
Lake Helen Special Road, ete., Dist., 
71 So. 42, 71 Fla. 158; Butler v. Perry, 
66 So. 150, 67 Fla. 405 [aff 36 S.Ct. 258, 
240 U.S. 328, 60 L.Ed. 672]; Duval 
County v. Jacksonville, 18 So. 339, 36 
Fla. 196, 29 L.R.A. 416. 


Adaho.—Shoshone Highway Dist. of 
Lincoln County v. Anderson, 125 P. 
219, 22 Idaho 109. 


Ill.— Department of Public Works 
and Buildings v. Spanogle, 158 N.E. 
526, 327 Ill. 122; Peo. v. Sisk, 130 N.E. 
696, 297 Ill. 314; Mitchell v. Lowden, 
123" PNET AGG. wes lle 827 Peon Vv. 
Brunstrom, 1138 N.E. 75, 274 Ill. 62; 
Christy v. Elliott, 74 N.E. 1035, 216 
D1) 31, 108 AmiS RR. 196.1 TLRPAN IS. 
215; Peo. v. Kirk, 45 N.E. 830, 162 Ill. 
138, 53 Am.S.R. 277. 


Ind.—Holt v. State, 155 N.E. 610, 
199 Ind. 134; Van Hess v. Board of 
Com’rs of St. Joseph County, 129 N.E. 
305, 190 Ind. 347; Forrey v. Board of 
Com’rs of Madison County, 126 N.E. 
673, 189 Ind. 257; Wright v. House, 
121 N.E. 433, 188 Ind. 247; Hutton v. 
Boze, 90 N.E. 893, 173 Ind. 719; Moore 
v., Bible, 90 N.E. 892, 173 Ind. 413; 
Smith v. Board of Com’rs of Hamilton 
County, '89 N.E. 867, 90 N.E. 881, 173 
Ind. 364; State v. Marion County, 85 
N.H. 513, 170 Ind. 595; South East, 
etc., R. Co. v. Evansville, ete., Elec- 
tricR, Co. 182 NB. 765,, 169 2Ind:..389; 
13 L.R.A. 916, 14 Ann.Cas. 214; Bow- 
i v. Cochran, 69 N.E. 153, 161 Ind. 


Iowa.—State v. Davis County Judge, 
2 Iowa 280. 


Kan.—City of Winfield v. Bell, 130 
Allen v. Hopkins, 
61 P. 750, 62 Kan. 175; Brook v. Blue 
Mound, 59 P. 273, 61 Kan. 184; Wichi- 
ta v. Burleigh, 12 P. 332, 36 Kan. 34. 


Ky.—Ex p. Lawrence, 265 S.W.-287, 
204 Ky. 568; Gratzer v. Gertisen, 205 
S.W. 782, 181 Ky. 626; Fitzpatrick v. 
McGinnis, 192 S.W. 651, 174 Ky. 600; 
Burton v. Monticello & Burnside 
Turnpike Co., 173 S.W. 144, 162 Ky. 
787; Graham v. Conger, 4 S.W. 327, 85 
Ky. -582; 9 Wy. 133. 


La.—Bolinger v. Police Jury of 
Bossier Parish, 75 So. 423, 141 La. 
596; Lebeau v. Police Jury of Pointe 
Coupee Parish, 72 So. 914, 140 La. 172. 


Md.—Bond v. Mayor & City Council 
of Baltimore, 82 A. 978, 116 Md. 688; 
Fout v. Frederick County, 66 A. 487, 
105 Md. 545. 


Mich.—Rogers v. Breisacher, 204 
N.W. 112, 231 Mich. 317; Loomis v. 
Rogers, 163 N.W. 1018, 197 Mich. 265; 
Vernor v. Secretary.of State, 146 N.W. 
338, 179, Mich. 15%, Ann.Cas.1915D 
128; Johnson v. Sergeant, 134 N.W. 
468, 168 Mich. 144; Shearer v. Bay 
County, 87 N.W. 789, 128 Mich. 552; 
Grand Rapids v. Burlingame, 53 N.W. 
620, 93 Mich. 469; Frary v. Allen Tp., 
52 N.W. 78, 91 Mich. 666; Tice v. Bay 
City, 44 N.W. 52, 78 Mich. 209; Peo. v. 
Denahy, 20 Mich. 349. 


Minn.—State v. Bussian, 127 N.W. 
495, 111 Minn. 488, 31 L.R.A.N.S. 682. 


Miss.—Lang v. Board of Sup’rs of 
Harrison County, 75 So. 126, 114 Miss. 
341. 

Mo.—State ex rel. St. Louis County 
vy. Gordon, 188 S.W. 160, 268 Mo. 713; 
Shively v. Lankford, 74 S.W. 835, 174 
Mo. 535. 


Neb.—Sheridan County v. Hand, 
210 N.W. 278, 114 Neb. 813; Bryant 
vy. Dakota County, 74 N.W. 313, 538 
Neb. 755. 

N.J.—Frelinghuysen y. State High- 
way Commission, 152 A. 79; Beverly 


v. Waln, 30 A. 545, 57 N.J.Law 143; 
Rader v. Union Tp., 39 N.J.Law 509. 


N.M.—State v. Young, 263 P. 515, 
33 N.M. 212; State v. Miller, 263 P. 
510, 33 N.M,. 200. 


N.Y.—Peo. ex rel. Olin v. Hennessy, 
99 N.E. 87, 206 N.Y. 33; Peo. y. Fitch, 
41 N.E. 695,147 N.Y. 355; In re Dept. 
of Public. Parks, 986 \N.Y. 437: sin ne 
New York, etc., Bridge, 72 N.Y. 527; 
In; re. Prospect. Park,.etc.; Ru Conn6e, 
N.Y. 371; In re New York, 68 N.Y.S. 
196, 57 App.Div. 166 [aff 60 N.H. 1108, 
167 N.Y. 624]; Robert v. Kings Coun- 
ty, 38 N.Y.S. 521, 3 App.Div. 366 [aff 
52 N.E. 1126, 158 N.Y. 673]; Wilson 
v. New York Cent., etc., R. Co, 2 
INVES 610. 


Okl.—Turner v. Cox, 280 P. 568; 
Missouri-Kansas-Texas R. Co. v. 
Washington County, 276 P. 769, 136 
Okl. 191; Martin v. Follis, 271 P. 672, 
133 Okl. 162; Ex p. Masters, 258 P. 
861, 126 Okl. 80; Edmonds y. Town of 
Haskell, 247 P. 15, 121 Okl. 18 [error 
dism 47 S.Ct. 246, 273 U.S. 647, 71 
L.Ed, 821]; Bocox v. Town of Bixby, 
247 P. 20, 114 Okl. 269; Ex p. Sales, 
233 P. 186, 108 Okl. 29; Ex p, Tindall, 
229 P. 125; ‘State v. Bonner, 208 P. 
825, 86 Okl. 280; Rea v. State, 119 P. 
235, 29 Okl,, 708. 


Or.—City of Astoria v. Cornelius, 
240 P. 238, 119 Or. 264; Calder v. Orr, 
209 P. 479, 105 Or. 223; Benson v. Ol- 
cott, 187 P. 843, 95 Or. 249; Heuel v. 
Wallowa County, 149 P. 77, 76 Or. 
354; Bailey v. Benton County, 122 P. 
755, 61 Or. 390; Simon v. Northup, 40 
P.*560, 27 Or. 487, 30° L-RLALITEK 


Pa.—In re Public Highway Tunnel, 
99 A. 225, 255 Pa. 88 [rev sub nom, 
Allegheny County Commissioners” 
Case, 61 Pa.Super. 591]; Dorrance v. 
Dorranceton Borough, 37 A. 200, 181 


Pas L643 In rerAiry (St; 16 A122 ,173: 
Pa. 281; Myers v. Com., 1 A. 264, 110 
Pa. 217; Wright v. Luzerne County, 


67 Pa.Super. 618; In re Middletown 
Road, 15 Pa.Super. 167; Com. v. Es- 
benshade, 30 Pa.Dist. 142; Grand 
Jury Report, 23 Pa.Dist. 411; Blair v. 
Com., 42 Pa.Co. 353; Com. v. Bowman, 
34 Pa.Co. 87; Shoemaker v. Harris- 
burg, 4 PacCo. 86. 


S.C.—State v. Moorer, 150 S.E. 269, 
152 S.C. 455 [appeal dism and cer- 
tiorari den sub nom. Johnson v. State 
Highway Commission of South Caro- 
lina, 50. S.Ct. 238.281) US: Gola 74 
L.Ed. 1120]; Means v. State High- 
way Department of South Carolina, 
143° S.E. 360, 146 S.C. 19; Drafts v. 
State Highway Department, 140 S.E. 
468,:142- S.C. 202; Scott v. Town of 
Brookland, 1388 S.H.'32, 139 S.C. 321; 
Graham v. Erwin, 103 S.E. 750, 114 
S.c. 419; Lillard v. Melton, 87-S.E. 
421, 103 S.C. 10; Johnson v. Road and 
Highway Commission for Marion 
County, 81 S.E. 502, 97 S.C. 205. 


Tenn.—Goetz v. Smith, 278 S.W. 
417, 152 Tenn. 451; Reed v. City of 
Athens, 240 S.W. 4389, 146 Tenn. 168; 
Wright v. Donaldson, 230 S.W. 605, 
144 Tenn. 255; Williamson County vy. 
Franklin & Spring Hill Turnpike Co., 
228 S.W. 714, 148 Tenn. 628; State 
v. Freels, 190 S.W. 454, 1386 Tenn. 483; 
Walmsley v. Franklin County, 182 
S.W. 599, 1383 Tenn. 579; Raulston v. 
Marion County, 181 S.W. 322, 1383 
Tenn. 433; Todtenhausen v. Knox 
County, 177 S.W. 487, 1382 Tenn. 169; 
Dixon v. State, 94 S.W. 936, 117 Tenn, 
79; Memphis v. Hastings, 86 S.W. 609, 
113 Tenn. 142, 69 L.R.A. 750. 


Tex.—Robbins y. Limestone Coun- 
ty, 268 S.W. 915, 114 Tex. 345 [an- 
swers conformed to (Civ.App.) 272 
Sowetb26]e Gulf Cx & SR. Ryo. 
v. Gardner, (Civ.App.) 266 S.W. 809; 
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sewers,°* as well as statutes relating to irrigation 


STATUTES 


and water rights®> and to turnpikes and tollroads,°® 


Fry v. Jackson, (Civ.App.) 264 S.W. 
612; Smith v. Grayson County, 44 
S.W. 921, 18 Tex.Civ.App. 153. 


Utah.—State v. Brown, 282 P. 785. 


Va.—Wilburn v. Raines, 68 S.H. 993, 
TLL, Via. 334. 


Wash—Gregory v. County Com’rs 
of Kitsap County, 188 P. 761, 110 
Wash. 476. 


W.Va.—State v. Thompson, 93 8.E. 
810, 80 W.Va. 698. 


Wis.—Anderton v. Milwaukee, 52 
N.W. 95, 82 Wis. 279, 15 L.R.A. 880; 
Harrison v. Milwaukee County, 8 
N.W. 731, '51 Wis. 645. 


54. Ala.—Allman v. City of Mobile, 
50 So. 238, 162 Ala. 226. 


Ark.—J. W. & M. L. Dickinson y. 
Cypress Creek Drainage Dist., 213 s. 
Wis 1,139 Ark. 7:6. 


Cal.—Islais Creek Reclamation 
Dist. v. All Persons, 252 P. 1043, 200 
Cal. 277; Barber v. Galloway, 231 P. 
34, 195 Cal. 1; Miller & Lux v. Sacra- 
mento and San Joaquin Drainage 
Dist., 187 P. 1041, 182 Cal. 252 [cert 
den and error dism 41 §.Ct. 404, 256 
U.S. 129, 65 L.Ed. 859]; Watkinson v. 
Vaughn, 186 P. 753, 182 Cal. 55; Rec- 
lamation Dist. No. 1500 v. Superior 
Court in and for Sutter County, 154 
P. 845, 171 Cal. 672; Timmons v. Jop- 
lin,/106 Py 228, 157 Cal. 15; Lamb v. 
McMullen, 106 P. 229, 157 Cal. 14; 
Keech v. Joplin, 106 P. 222, 157 Cal. 
1 [transf 101 P. 417,.9 Cal.App. 2171; 
Peo. v. Sacramento LUrainage Dist., 
103 P. 207, 155 Cal. 378; Peo. v. Parks, 
58 Cal. 624; Doane v. Weil, 58 Cal. 
334, 


Fla.—Martin v. Dade Muck Land 
Co., 116 So. 449, 95 Fla. 530 [appeal 
dism 49 S.Ct. 25, 278 U.S. 560, 73 L. 
Ed. 505]; Bannerman y. Catts, 85 So. 
336, 80 Fla. 170. 


Ga.—McFarlin v. Board of Drainage 
Com’rs of Middle River Dist., 113 S.E. 
447, 153 Ga. 766. 


Ill.— Drainage Com’rs of North 
Fork Special Drainage Dist. v. Com- 
missioners of Rector Special Drain- 
age Dist., 107 N.E. 895, 266 Ill. 536; 
Commissioners of Sny Island Levee 
Drainage Dist. v. Shaw, 96 N.E. 984, 
252 Ill. 142; Peo. v. Bowman, 93 N.E. 
244,247 Till. 276;, Peo. v. Nelson, 27 
N.E. 217, 133 Ill. 565; Blake v. Peo., 
109 Ill. 504. 


Ind.—Bemis v. Guirl Drainage Co., 
105 N.E. 496, 182 Ind. 36; Thorn v. 
Silver, 89 N.E. 943, 92 N.E. 161, 174 
Ind. 504; Kaufman vy. Alexander, 88 
N.E. 502, 173 Ind..136; Wishmeier v. 
State, 97 Ind. 160; Ross v. Davis, 97 
Ind. 79. 


Iowa.—Sisson v. Buena Vista Coun- 
ty, 104 N.W. 454, 128 Iowa 442, 70 
L.R.A. 440. 


Kan.—State v. North Wichita 
Drainage Dist. of Sedgwick County, 
PST, datidkan. 2073" State -v. 
Kimble, 158 P. 11138, 98 Kan. 657. 


Ky.—Williams v. Wedding, 176 S. 
W. 1176, 165 Ky. 361. 


La.—Hubert v. Vial, 84 So. 901, 147 
La. 355; Coguenham vy. Avoca Drain- 
age Dist., 57 So. 989, 180 La. 828; 
Irwin’s Succession, 33 La.Ann. 63. 


Mich.—Moore vy. Harrison, 195 N.W. 
306, 224 Mich. 512; Rice v. Ionia Pro- 
bate Judge, 105 N.W. 17, 141 Mich. 
692; Gillett v. McLaughlin, 37 N.W. 
551, 69 Mich. 547; Hall v. Slaybaugh, 
37 N.W. 545, 69 Mich. 484, 


Minn.—Storrs v. Brush, 172 N.W. 
224, 142 Minn. 350; State v. Crosby, 
99 N.W. 636, 92 Minn. 176. 


Mo.—State ex rel. Gentry v. Curtis, 
4 S.W.(2d) 467, 319 Mo. 316; Barnes 
v. Pikey, 190 S.W. 888, 269 Mo. 398; 
State ex rel, Applegate v. Taylor, 123 
S.W. 892, 224 Mo. 393. 


Neb.—Hurd v. Sanitary Sewer Dist. 
No. 1 of Harvard, 191 N.W. 438, 109 
Neb. 384; State v. Drainage Dist. No. 
1 of Merrick County, 160 N.W. 997, 100 
Neb. 625; Drainage Dist. No. 1, v. 
Richardson.County, 125 N.W. 796, 86 
Neb. 355; Omaha, ete., R. Co. v. Sarpy 
County, 117 N.W. 116, 82 Neb. 140. 


N.J.—City of Rahway v. Board of 
Health of State of New Jersey, 77 A. 
86, 80 N.J.Law 166; Summerton v. 
City of Elizabeth, 73 A. 89, 79:\N.J. 
Law 170 [mod on other grounds and 
aff 73 A. 1119, 78 N.J.Law 560]; Fre- 
linghuysen v. Town of Morristown, 
70 AW U7, 165N.J.Law. 271 [afi 72 A. 2, 
77 N.J.Law 493]; Newark v. Orange, 
26 A. 799, 55.N.J.Law 514; Milburn 
Tp. v. South Orange, 26. A. 75, 55 N.J. 
a 254 [rev 35 A. 407, 58 N.J.Law 


N.M.—In re 
Drainage Dist., 
286, 


N.Y.—Van Brunt v. Flatbush, 27 
INGED OTS cal® SRINGY nob 0 Sa Lordanis ov. 
Smith, 242 N.Y.S. 142, 137 Misc. 341 
[aff 173 N.E. 877, 254 N.Y. 585]. 


N.D.—Erickson vy. Cass County, 92 
N.W. 841, 11 N.D. 494. 


Or.—State v. Nyssa-Arcadia Drain- 
age Dist., 157 P. 804, 80 Or. 524. 


Por Peete Chunk v. McGee, 81 Pa. 


S.C.—Alley v. Daniel, 150 S.E. 691, 
1535S... 20% 


S.D.—Woods Bros. Const. Co. v. 
Board of Com’rs of Yankton County, 
225 N.W. 228; Milne v. McKinnon, 
144 N.W. 117, 32 S.D. 627. 


Tenn.—Mengel Box Co. v. Fowlkes, 
186 S.W. 91, 1385 Tenn. 202; State v. 
Powers, 1387 S.W. 1110, 124 Tenn. 553. 


Tex.—Missouri-K.-T. R. Co. of Tex- 
as v. Rockwall County Levee: Im- 
provement Dist. No. 3, 297 S.W. 206, 
ieee 34 [rev (Civ.App.) 266 S.W. 


Dexter-Greenfield 
154 P.. 382, 21- N.M, 


Wash.—State v. Superior Court, 
Skagit County, 143 P. 112, 81 Wash. 
480; Skagit County v. McLean, 54 
P. 781, 20 Wash. 92. 


55. Cal.—Moore.v. Thornburg, 284 
P. 218, 208 Cal. ; Tarpey v. Mc- 
Clure; 213. Pij988p190 Cal593- In 
re Bonds of South San Joaquin Irr. 
Dist., 119 P. 198,161 Cal. 345; Peo. vi 
Linda Vista Irr. Dist., 61 P. 86, 128 
Cal. 477. 


Colo.—Anderson vy. Grand Valley 
Irr.-SDist.,\ 135) Pa. oLowesb) Coloy seeps 
Farmers’ Independent Ditch Co. v. 
Agricultural’ Ditch Co., 45 P. 444, 22 
Colo. 518, 55 Am.S.R. 149; Golden Ca- 
nal Co. v. Bright, 6 P. 142, 8 Colo. 144. 


Idaho.—Nampa, etc., Irr. Dist. v. 
Brose, 83 P. 499, 11 Idaho 474: Boise 
Irn, etc, CO. Ve Stewart, i Uses veo oads 
10 Idaho 88. 


Mont.—State v. Board of Com’rs of 
Peueus County, 285 P. 982, 86 Mont, 


Neb.—State v. Farmers’ Irr. Dist., 
217 N.W. 607, 116 Neb. 373; State v. 
Gering Irr: Dist.,. 207 IN.W. 526, 114 
Neb, 329; Paxton, etc., Irr. Canal, ete., 


[§ 406 


and including amendatory and repealing acts.” 


Co. v. Farmers’, etc., Irr., etc., Co., 64 
N.W2"343, 45 Neb: 884, 50 Am.S.R. 585, 
29 L.R.A. 853. 


Ney.—In re Walker River Irr. Dist., 
195 P. 327, 44 Nev. 321. 


N.M.—Davy v. McNeill, 240 P. 482, 
31 N.M. 7. 


Or.—In re Willow Creek, 144 P. 505, 
146 "PO 475)" 74 (Or; 592. 


Tex.—Borden v. Trespalacios Rice, 
ete., Co., 86 S.W. 11, 98 Tex. 494, 107 
Am.S.R. 640 [aff (Civ.App.) 82 S.W. 
461 and aff 27 S.Ct. 785, 204 U.S. 667, 
51 1. Ba. 67115 


Utah.—State v. Weber County Irr. 
Dist.,. 218 P. 732, 62 Utah 209;  Hden 
Irr. Co. v. District Court of Weber 
County, 211 -P. 957, 61 Utah 103. 


Wash.—Weed v. Goodwin, 78 P. 36, 
36 Wash. 31. 


56. I1l.—Snell v. Chicago, 24 N.E. 
532, 133 Ill. 413, 8 L.R.A. 858 [error 
dism 14 S.Ct. 489, 152 U.S. 191, 38 L. 
Ed. 408]. 


Ind.—Hunter v. Burnsville Turn- 
pike Co., 56 Ind. 213; Lauer v. State, 
22 Ind. 461; Johnson v. Wabash, etc., 
Plank Road Co., 16 Ind. 389. 


Ky.—Burton v. Monticello & Burn- 
side Turnpike Co., 173 S.W. 144, 162 
Ky. 787. 


N.Y.—Peo. v. Fishkill, ete, Plank 
Road Co., 27 Barb. 445. 


Pa.—Winters v. Koontz, 96 A. 121, 
251 Pa. 164; Mt. Joy v. Lancaster, 
etc., Turnpike Co., 38 A. ‘411, 182 Pa. 
581; In re Carbondale, ete., Road, 13 

= 10 Pa.Cas. 204; Winters v. 
Koontz, 60 Pa.Super. 134; In re 
Bustleton, ete., Turnpike Road Co., 
8 Pa.Dist. 167; In re Frankford, ete., 
Plank Road, ete., 8 Pa.Dist. 166. 


Va.—District Road Board of Center 
Magisterial Dist. of Fauquier County 
v. Spilman, 84 S.E. 103, 117 Va. 201. 


57. U.S.—Krietmeyer v. Baldwin 
Drainage Dist., 298 F. 604; O’Donnell 
v. Powell, 282 F. 1 [appeal dism 44 
S.Ct. 332, 264 U.S. 568, 68 L.Ed. 854]. 


Cal.—Frank v. Maguire, 257 P. 515, 
201 Cal. 414; Browning v. Reclama- 
tion Dist. No. 198, 254 P. 551, 200 Cal. 
799; Hershey yv. Reclamation Dist. 
No. 108, 254 BP. 542, 200 Cal. 550; 
Bogue v. City of Los Angeles, 245 P. 
173, 198 Cal. 327; O. T. Johnson Cor- 
poration v. City of Los Angeles, 245 P. 
164, 198 Cal. 308; Tarpey v. McClure, 
213 P. 983, 190 Cal. 593. 


Fla.—Staté v. Allen, 91 So. 104, 83 
Fla. 214, 26 A.L.R. 735. 


Idaho.—Scenic-Better Roads High- 
way Dist. v. Hay, 283 P. 41, 48 Idaho 
514; State v. Pasta, 258 P. 1075, 44 
Idaho 671. 


Ill—Mammina v. Alexander Auto 
Service Co., 164 N.E. 178, 333 Tl. 158, 
61 A.L.R. 649; People v. Illinois Cent. 
KR. Co. 145 N. Be Toh, 314 Ty 87 osu Vale 
lage of Downer’s Grove v. Glos, 138 N, 
E. 594, 307 Ill. 293. 


Ind.—White v. State, 144 N.E, 
195 Ind. 63. he 


Ky.—Roberts v. Taylor, 11 S.W.(24a 
ghee ee Fey ein v. Bolts, ins 

.W. 76, ve ; Exall v. Holland, 
179 S.W. 241, 166 Ky. 315. % 


Md.—Anne Arundel County Com’rs 
v. United Ry. & BHlectric Co., 72 A. 
542, 109 Md. 377. : 


Mich.—Detroit International Bridge 
Co. v. American Seed Co., 228 N.w. 
791, 249 Mich. 289; Lundstrom vy. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


so 


‘State, 85 N.E. 18, 170 Ind. 439, 
-y. Bailey, 61 N.E. 730, 157 Ind. 324, 


§ 407] 


[§ 407] e. Schools and School Districts.*§ 
utes relating to schools and school districts,5® in- 


Ellsworth Tp., 162 N.W. 990, 196 Mich. 


502; Westgate v. Adrian Tp., 126 N.W. 
422, 161 Mich. 333. —~ 


Mo.—St. Francis Levee Dist. v. Dor- 
roh, 289 S.W. 925, 316 Mo. 398; State 
ex rel, Harmony Drainage Dist. No. 
3 of Saline County v. Hackmann, 267 
S.W. 608, 305 Mo. 685; Rauch v. Him- 
melberger, 264 S.W. 658, 305 Mo. 70; 
State ex rel. Melvin v. Hackmann, 295 
Mo. 14, 243 S.W. 3387. 


N.J.—Goodman Warehouse Corpora- 
tion v. Jersey City, 132 A. 503,.102 N. 
J.Law 294 [aff 133 A. 919]; Ringer v. 
City of Paterson, 120 A. 24, 98 N.J. 
Law 455; Board of Health of State 
of New Jersey v. Inhabitants of Town 
of Phillipsburg, 96 A. 62, 85 N.J.Eq. 
161 [aff 91 A. 901, 83 N.J.Eq. 402]. 


N.Y.—Robia Holding Corporation v. 
Walker, 246 N.Y.S. 210, 230 App.Div. 
666 [aff 239 N.Y.S. 659, 136 Misc. 358]; 
People v. John H. Ireland Realty Co., 
160 N.Y.S. 988, 96 Misc. 18. 


Okl.—State v. Bonner, 208 P. 825, 
86 Okl. 280. 


Or.—City of Astoria v. Cornelius, 
240 P. 2338, 119 Or. 264. 


Pa.—Union County v. Northumber- 
land County, 126 A. 197, 281 Pa. 62. 


S.C.—Evans v. Beattie, 135 S.E. 538, 
137 S.C. 496. 


Tenn.—State v, Hamblen County, 33 
SiW.(20).> 235534 SW. (2d) 715,716 
Tenn. 575. 


+ Tex.—Ex parte Faison, 248 S.W. 343, 
93 Tex.Cr. 403. 


Wash.—State v. De Graff, . 255i: Px 


871, 143 Wash. 326 [error dism 48 Sz 
‘Ct. 328;'276 U.S. 602,° 72 L.Ea@ 726) 
Sorenson vy. Kittitas Reclamation 
Dist.,,127 P. 102, 70 Wash. 528. 


58. Statutes relating to school tax- 


‘es and funds see supra § 405. 


59. U.S.—Independent School Dist. 
Voeball 5 S.Ct. .30ks 13. US. Leb 28 
L.Ed. 954. 


Ala.—Kimmons v. Jefferson County 
Board of Education, 85 So. 774, 204 
Ala. 384; Courtner v. Etheredge, 43 
So. 368, 149 Ala. 78; Dickinson v. 


‘Cunningham, 37 So. 345, 140 Ala. 527; 


State v. Griffin, 31 So. 112, 132 Ala. 
47; Montgomery v. State, 7 So. 51, 88 
Ala. 141. 

Cal.—French vy. Davidson, 77 P. 663, 
143 Cal. 658. 


Colo.—School Dist. No. 16 in Adams 


‘County -v. Union High School No. 1 


in Adams County, 139 P. 1039, 25 Colo. 
App. 510 [rev on other grounds 152 P. 
1149, 60 Colo. 292]. 


Del.—In re School Code of 1919, 108 
A. 39, 30 Del. 406. 


Ga.—English v. Smith, 133 S.E. 847, 
162 Ga. 195; Ty Ty Consolidated 
School Dist. v. Colquitt. Lumber Co., 
112 S.E. 561, 153 Ga. 426; Board of 
Education of Fulton County v. Board 
of Education of College Park, 95 S.E. 
684, 147 Ga. 776; Georgia R., etc., Co. 
vy. Hutchinson, 54 S.E. 725, 125 Ga. 762; 


Brand v. Lawrenceville, 30 S.E. 954, 
104 Ga. 486; Smith y. Bohler, 72 Ga. 
546. 


Idaho.—Howard  v. Independent 
School Dist. No. 1 of Nez Perce Coun- 
ty, 106 P. 692, 17 Idaho 537. 


Ill.—People v. Pittsburg, C. Fi 
St. L. R. Co., 119 N.E. 914, 284 Il]. 87; 
People v. Stitt, 117 N.E. 784, 280 Ill. 
553: ; 


._—Harrison Tp. Advisory Bd. v. 
End q State 
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STATUTES 


Stat- 


59 L.R.A. 435; Cory v. Carter, 48 Ind. 
327, 17 Am.R. 738. 


Iowa.—Wise v. Palmer, 147 N.W. 
167, 165 Iowa 731; State v. Grefe, 117 
N.W. 13, 139 Iowa 18; Boggs v. Cass 
School Tp., 102° N-W. 796, 128 Iowa 
15; State v. Squires, 26 Iowa 340. 


Kan.—State v. Board of Education 
of City of Humboldt, 253 P. 251, 122 
Kan. 701; State v. Posey, 200 P. 288, 
109 Kan. 552; Rural High School Dist. 
No. 1 of Rush County v. Davis, 152 P. 
666, 96 Kan. 647; Armstrong v. 
George, 114 P. 209, 84 Kan. 248; Atchi- 
son County School Dist. No. 3 v. At- 
zenweiler, 73 P. 927, 67 Kan... 609; 
Reynolds v. Topeka Bd. of Education, 
72 P. 274, 66 Kan. 672; Ash v. Thorp, 
68 P. 1067, 65 Kan. 60; Topeka Ba. 
of Education v. State, 67 P. 559, 64 
Kan. 6. 


Ky.—State Board of Education v. 
Brown, 23 S.W.(2d) 948, 232 Ky. 434; 
Miller. v.. Feather,. 195 S.W. 449, 176 
Ky...268;. Larue. v. Redmon, 182 S.W. 
622, 168 Ky. 487. 


Mich.—Brucker v. Chisholm, 222 N. 
W. 761, 245 Mich. 285; Traverse City 
Bd. of Education v. Straub, 148 N.W. 
716, 182 Mich. 665; Atty.-Gen. v. 
Lowrey, 92 N.W. 289, 131 Mich. 639 
[aff 26 S.Ct. 27, 199 U.S. 233, 50 L.Ed. 
167). 


Minn.—Putnam v. St. Paul, 78 N.W. 
90, 75 Minn. 514; State v. West Duluth 
Land Co., 78 N.W. 115, 75 Minn. 456; 
State v. Phillips, 75 N.W. 1029, 73 
Minn. 77. : 


Mo.—State v. Bronson, 21 S.W. 1125, 
LL5)Moos2:713. Statesvs; Miller,..13..S.Ws 


677100: Mor 4393 States viv Macklin; 44 


Mo.App. 335: 


Mont.—Evers v. Hudson, 92 P. 462, 
36 Mont. 135. ‘ 


Neb.—Gauchat +. School Dist. No. 


.5 in Nemaha County, 163 N.W. 334, 


101 Neb. 377; Affholder v. State, 70 N. 
W. 544, 51 Neb. 91; State v. Bowers, 4 
N.W. 379, 10 Neb. 12. 


Nev.—State v. Esser, 129 P. 557, 35 
Nev. 429 


N.J.—Allen v. Board of Education 
of City of Passaic, 86 A. 1102, 84 N.J. 
Law 402 [aff judg 79 A. 101, 81 N.J. 
Law 135]. 


N.M.—State v. Saint, 210 P. 573, 28 
N.M. 165. 3 


N.Y¥.—Gordon v. Cornes, 47 N.Y. 
608; People v. Bennett, 54 Barb. 480. 


Okl.—Joint School Dist. No. 132 in 
Major County and Alfalfa County v. 
Dabney, 260 P. 486, 127 Okl. 234; Grif- 
fin v. Thomas, 206 P. 604, 86 Okl. 70. 


Pa.—In re Chester School District’s 
Audit, 151 A. 801, 301 Pa. 203; Com- 
monwealth vy. Tice, 128 A. 506, 282 Pa. 
595; Minsinger v. Rau, 84 A. 902, 236 
Pa. 327, Ann.Cas.1913E 1324; Com. v. 
Gilligan, 46 A. 124, 195 Pa, 504 [aff 10 
Kulp 117]; Payne vy. Coudersport 
School Dist., 31 A. 1072, 168 Pa. 386; 
Com. v. Plummer, 21 Pa.Dist. 182; 
Honesdale School Dist. v. Bethany 
School Dist., 16 Pa.Dist. 996; York 
City School Dist. v. West: Manchester 
School Dist., 8 Pa.Dist. 97; Baker v. 
McKee, 6 Pa.Dist. 599; Com. v. Al- 
toona School Dist., 39 Pa.Co. 385; 
Lansdale Borough School Dist. v. 
Lower Salford Tp. School Dist., 35 Pa. 
Co. 88; Com. v. Reynolds, 8 Pa.Co. 
568, 5 Kulp 547. 


S.C.—Walpole v. Wall, 149 S.E. 760, 
153 S.C. 106; Shelor v. Pace, 148 S.E. 
726, 151 S.C. 99; Burriss v. Brock, 79 
S.E. 193, 95 S.C. 104; Dove v. Kirk- 
land, 75 S.E. 503, 92 S.C. 313. 
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cluding those pertaining te the control and manage- 
ment of the schools,°° the alteration, reorganiza- 


S.D.—Lemmon Independent School 
Dist. No. 1 v. Rowbotham, 205 N.W. 
706, 48 S.D. 641; Stephens vy. Jones, 
123 N.W. 705, 24 S.D. 97. 


Tenn.—Harris v. Rush, 8 S.W.(2d) 
366, 157 Tenn. 295; Kee v. Parks, 283 
S.W. 751, 153 Tenn. 306; Greenwood 
v. Rickman, 235 S.W. 425, 145 Tenn. 
361; Ransom y. Rutherford County, 
130 S.W. 1057, 123 Tenn. 1, Ann.Cas. 
1912B 13856; State v. True, 95 S.W. 
1028, 116 Tenn. 294. 


Tex.—Charlton vy. Cousins, 124 
S.W. 422,103 Tex. 116; Austin — v. 
Austin Gas-Light, etc., Co., WwW 
200, 69 Tex. 180; Willamar Inde- 
pendent School Dist. vy. Lyford In- 
dependent School Dist., (Civ.App.) 8 
S.W.(2d) 239; Tilton v. Dayton In- 
dependent School Dist., (Civ.App.) 2 
S.W.(2d) 889; Bloodworth v. Rhea, 
(Civ.App.) 280 S.W. 1070; Frass v. 
Darrouzett Independent School Dist., 
(Civ.App.) 277 S.W. 751; Sutherland 
v. Board of Trustees of Bishop Inde- 
pendent School Dist., (Civ.App.) 261 
S.W. 489; Kuhn y. City of Yoakum, 
(Civ.App.) 257 S.W. 337; Wilkinson v. 
Lyon, (Civ.App.) 207 S.W. 638; Jen- 
nings v. Carson, (Civ.App.) 184 S.W. 
562 [rev on other grounds (Commn. 
App.) 220 S.W. 1090]; Horton v. 
Rockwall County, (Civ.App.) 149 S.W. 
297; “Felder v. State, 97 S.W. 701, 50 
Tex.Cr. 388. 


Wash.—Swanson v. School Dist. No. 
15, Pierce County, 187 P. 386, 109 
Wash. 652; Slayden v. Carr, 162 P. 
529, 94 Wash. 412; State v. Superior 
Court .of Chelan County, 124 P. 484, 
69 Wash. 189; State v. Packenham, 
82 Pv '597, 40 Wash. 403; Callvert v. 
| Winsor, 67 P. 91, 26 Wash, 368. 


W.Va.—Casto v. Upshur County 
High School Board, 119 S.E. 470, 94 
W.Va. 5138. 


Wis.—State v. Nyberg, 197 N.W. 
724, 183 Wis. 215; State v. Vanhuse, 
97 N.W. 508, 120 Wis. 


And see cases infra notes 60-62. 


60. Cal.—Bradford v. Board of Ed- 
ucation of City and County of. San 
Francisco, 121 P. 929, 18 Cal.App. 19. 


Del.—In re School Code of 1919, 108 
A. 39, 30 Del. 406. 


Md.—County Com’rs of Worcester 
‘County v. Board of County School 
Com’rs of Worcester County, 77 A. 
605, 113 Md. 305. 


Mich.—Steele v. Sexton, 234 N.W. 
436, 253 Mich. 32; MacQueen v, City 
Commission of City of Port Huron, 
160 N.W. 627, 194 Mich. 328. 


Neb.—Nebraska Dist. of Evangeli- 
cal Lutheran Synod of Missouri, Ohio 
and Other States v. McKelvie, 187 N. 
W. 927, 108 Neb. 448 [rev on other 
grounds sub nom. Bartels v. State of 
Iowa, 43 S.Ct. 628, 262 U.S. 404, 67 
L.Ed. 1047]; Nebraska District of 
Evangelical Lutheran Synod of Mis- 
souri, Ohio, and Other States v. Mc- 
Kelvie, 175 N.W. 531, 104 Neb. 98, 7 
A.L.R. 1688. 


N.J.—Board of Education of New- 
ark v. Civil Service Commission, 122 
A. 807, 99 N.J.Law 106 [aff 119 A. 875, 
98 N.J.Law 417; Board of Education 
of Newark v. Civil Service Commis- 
sion of New Jersey, 119 A. 875, 98 
N.J.Law 417 [aff 122 A. 807, 99 N.J. 
Law 106]. 


Pa.—In re Chester School. District’s 
Audit, 151 A. 801, 301 Pa. 203; Com- 
monwealth vy. School Dist. of Altoona, 
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tion, or consolidation of school districts,°* and the 
amendment or repeal of school laws,°’ are subject 
to the general rules respecting the subjects and ti- 


tles of acts.°% 


é 


School Dist. v. Wolf Tp. School Dist., 
40 Pa.Super. 311; Commonwealth v. 
Herr, 39 Pa.Super. 454. 


Tex.—King v. State, 169 S.W. 675, 
74 Tex.Cr. 658. 


Wash.—State v. Shorrock, 104 P. 
214, 55 Wash. 699. 


Statutes relating to school officers 
see infra § 408. 


61. Ark.—Corpier v. 
244 S.W. 738, 155 Ark. 509. 


Ga.—Branson v. Long, 125 S.E. 500, 
159 Ga. 288. 


Kan.—State vy. Board of Education 
of City of Humboldt, 253 P. 251, 122 
Kan. 701. : 


 Mo.—State ex rel. and to Use of 
Consolidated School Dist. No. 3 v. Mil- 
ler, 33 S.W.(2d) 122; State ex rel. 
Clark v. Gordon, 170 S.W. 892, 261 
Mo. 631. 


Neb.—-State v. Cox, 178 N.W. 913, 
105 Neb. 75; Johnson v. School Dist. 
No. 101, Saunders County, 167 N.W. 
210, 102 Neb. 347; Gauchat v. School 
Dist. No. 5 in Nemaha County, 163 N. 
W. 334, 101 Neb. 377. 


‘S.D.—Moe v. Wederath, 187 N.W. 
544, 45 S.D. 295. 7 


Tex.—Pyote Independent School 
Dist. v. Dyer, (Commn.App.) 24 S.W. 
(2d) 37 [aff (Civ.App.) 14 S.W.(2d) 
289, and mod on other’ grounds 
(Commn.App.) 384 S.W.(2d) 578]; 
Board of School Trustees of Young 
County v. Bullock Common _ School 
Dist. No. 12, (Civ.App.) 37 S.W.(2d) 
829; Henderson v. Miller, (Civ.App.) 
286 S.W. 501; Kuhn v. City of Yoak- 
um, (Civ.App.) 257 S.W. 337. 


62. Ariz.—Coggins v. Ely, 202 P. 
391, 23 Ariz. 155; Laney v. State, 181 
PB. 186, 20 Ariz. 416. 


Cal.—Los Angeles City School Dist. 
of Los Angeles County v. Odell, 254 
_P. 570, 200 Cal. 637. 


Ga.—English vy: Smith, 133 S.E. 847, 
162 Ga. 195. 


Ill.—Proviso Tp. High School No. 
209 Board of Education v. Oak Park 
and River Forest Tp. High School 
Dist. No. 200 Board of Education, 158 
N.E. 369, 322 Ill. 217; Peo. v. Moyer, 
131 N.E. 280, 298 Il]. 143. 


Ind.—Hobbs v. Gibson School Tp. of 
Washington County, 144 N.E. 526, 195 
Ind. 1; Caldwell v. Bauer, 99 N.E. 
117, 179 Ind. 146 [error dism 35 S.Ct. 
602, 238 U.S. 607, 59 L.Ed. 1486]. 


Iowa.—Rural Independent School 
Dist. No. 3 of Johns Tp. v. McCracken, 
233 N.W. 147. 


Kan.—State v. Lamont, 181 P. 617, 
105 Kan. 134; ' Cowgill v. Griggs, 113 
P, 433, 84 Kan. 888; Payne v. Barlow, 
113 P. 432, 84. Kan. 132. 


Ky.—Bowman v. Hamlett, 166 S.W. 
1008, 159 Ky. 184; Mark v. Bloom, 1338 
S.W. 208, 141 Ky. 474. 


or oe. v. Miller, 38 S..W.(2d) 
2. 


Neb.—State v. Majors, 123 N.W. 429, 
85 Neb. 375. 


N.J.—Inhabitants of City of Plain- 
field v. Commissioner of Municipal 
Accounts, 105 A. 457, 92 N.J.Law 84, 


63. Subjects and titles of acts in 
general seé supra §§ 371-400. 


Thomason, 


STATUTES 


[§ 408] f, Public Officers and Employees.°* Stat- 
utes relating to public offices and the powers and 
duties of public officers and employees,®*° such as mu- 


“ 


64. Statutes relating to judges and| A. 130, 72 Md. 603. 


justices of the peace see infra § 409. 


65. Ala.—Byrd v. State, 102 So. 
223, 212 Ala. 266; State v. Prince, 74 
So. 939, 199 Ala. 444; State v. Bugg, 
71 So. 699, 196 Ala. 460; State v. 
Bracken, 45 So. 841, 154 Ala. 151; 
State v. McCary, 30 So. 641, 128 Ala. 
139; State v. Rogers, 19 So. 909, 107 
Ala. 444, 32 L.R.A. 520; Fox v. Mc- 
Donald, 13 So. 416, 101. Ala. 51, 46 


Am.S.R. 98, 21 L.R.A. 529;. State \v. 
Buckley, 54 Ala. 599; Board of Rev- 
enue v. Barber, 53 Ala. 589; State v. 


Price, 50 Ala. 568. 


Cal.—Ballard v, Kingsbury, 274 P. 
63, 206 Cal. 797; amberlin v. Kings- 
bury; 274. BP. 625206. Cals 7963)" Har- 
thorn v. Kingsbury, 274 P. 62, 206 Cal. 
795; Hickey Bros. Co. v.’ Kingsbury, 
274 P. 62, 206 Cal. 794; Workman v. 
Kingsbury, 274 P. 62, 206 Cal. 793; 
Shudde v. Kingsbury, 274 P. 61, 206 
Cal. 792; Boone v. Kingsbury, 273 P. 
797, 206 Cal. 148 [appeal dism and 
cert den 50 S.Ct. 66, 280 U.S. 517, 74 
L.Ed. 599]; Tarpey v. McClure, 213 P. 
983, 190 Cal. 593; Peo. v. Sacramento 
Drainage Dist., 103 P. 207, 155 Cal. 
eee Peo. v. Cobb, 65 P. 325, 133 Cal. 


Colo.—Peo. v. Montez, 110 P. 639, 48 


Colo. 436; Peo. v. Wright, 71 P. 365, 
30 Colo. 439; Airy v. Peo., 40 P. 362, 
21 Colo, 144. 


Fla.—Williams vy. Dormany, 126 So. 
117, 99 Fla. 496; State v. Smith, 101 
So. 350, 88 Fla. 151. 


Ga.—Wilson v. Harris, 154 S.E. 388, 
170 Ga. 800; Felton v. Bennett, 137 
S.E. 264, 163 Ga. 849; McGregor v. 
Clark, 116 S.E. 823, 155 Ga. 377; Craw- 
ley v. State, 102 S.E. 898, 150 Ga. 86: 
McCall v. Wilkins, 89 S.E. 219, 145 
Ga. 342; Christie v. Miller, 57 S.E 
697, 128 Ga. 412; Collins v. Russell, 
33 S.E. 444, 107 Ga. 423; Stewart v. 
Collier, 17 S.H. 279, 91 Ga. 117; Spier 
v. Morgan, 5 S.E. 768, 80 Ga. 581. 


Idaho.—Barton v. Alexander, 148 P. 
471, 27 Idaho 286, Ann.Cas.1917D 729. 


Ill.— Michaels v. Hill, 159 N.B. 278, 
328 Ill. 11; Hughes vy. Traeger, 106 
N.E. 431, 264 Ill. 612; Peo. v. Brady, 
105 N.H. 1, 262 Ill. 578; Lyons v. 
Police Pension Board of Chicago, 99 
N.E. 337, 255 Ill. 189; Chicago v. Wolf, 
tt N.E, 1414,°5221 4 Ill. 2130; Peo! v. 
Wright, 70 Ill. 388. 


Ind.—Peelle v. State, 68 N.E, 682, 
161 Ind. 3878; State v. Menaugh, 51 
N.E. 117, 357, 151 Ind. 260, 48 L.R.A. 
408, 418; Benson vy. Christian, 29 N.E. 
26, 129 Ind. 535; State v. Hyde, 28 
N.B. 186, 129 Ind. 296, 18 L.R.A. 79; 
Evansville v. State, 21 N.E. 267, 118 
Ind. 426, 4 L.R.A. 93; Walker v. Dun- 
ham, 17 Ind. 4838. 


Kan,—State v. Martin, 126 P. 1080, 
87 Kan. 817; Rogers v. Morrill, 42 P. 
355, 55 Kan. 737; Norton County v. 
Snow, 25 P. 908, 45 Kan. 332; State 
v. Stunkle, 21 P. 675, 41 Kan. 456. 


Ky.—South vy. Fish, 205 S.W. 329, 
181 Ky. 349; Hoke v. Com., 79 Ky. 
567, 3 Ky.L. 407. 


La.—State v. Martin, 63 So. 598, 133 
La. 1098; State v. Read, 22 So. 761, 
49 La.Ann, 1535; State v. Pittsburgh, 
etc., Coal Co., 6 So. 220, 41 La.Ann. 
465 [aff 15 S.Ct. 459, 156 U.S. 590, 39 
L.Ed. 544]; State v. Leovy, 21 La 
Ann, 588. 


Md.—Calvert County v. Heelen, 20 


-OkKl. 12; 


Mich.—Housten v. Jewett, 227 N.W.- 
665,248 Mich. 587; Tarsney v. Detroit 
Bd. of Education, 110 N.W. 1093, 147 
Mich. 418; Boyce v. Sebring, 33 N.W- 
815, 66 Mich. 210; Peo. v. Hurlbut, 
24 Mich. 44, 9 Am.R. 108. 


Minn.—State v. Matsen, 193 N.W- 
30, 155 Minn. 137; Gaare v. Clay Coun- 
ty, 97 N.W. 422, 90 Minn. 530; Ek v. 
‘St. Paul Permanent Loan Co., 87 N.W. 
844, 84 Minn. 245; Willis v. Standard 
Oil Co., 52 N.W. 652, 50 Minn. 290. 


Mo.—State ex rel. Bucker v. McEl- 
roy, 274.S.W. 749, 309 Mo. 595; State 
ex inf. Barrett ex rel. Bradshaw v. 
Hedrick, 241 S.W. 402, 294 Mo. 21; 
State ex rel. Emmons vy. Farmer, 196 
S.W. 1106,°271 Mo. 306; Wiles v. Wil- 
liams, 133 S.W. 1, 232 Mo. 56, 34 
L.R.A.N.S. 1060. 


Neb.—State v. Majors, 123 N.W. 
429, 85 Neb. 375; State v. Cornell, 83 
N.W. 72, 60 Neb. 276. 


Nev.—Gay v. District Court of 
Tenth Judicial District in and for 
Clark: County, 171 P.°156, 173 PB. 885, 
41 Nev. ‘330, 3 A.L.R. 224; State v. 
State Bank & Trust Co., 103 P. 407, 
105 P. 567, 31 Nev. 456; State v. Hum- 
boldt County, 29 P. 974, 21 Nev. 235; 
Esser v. Spaulding, 30 P. 896, 17 Nev. 
289. : 


N.J.—McCarthy v. Walter, 152 A. 
175; Hulme v. Board of Com’rs of 
Trenton, 111 A. 541, 95 N.J.Law 30 
[aff 112 A. 498, 95 N.J.Law 545]; 
Earle v. Durham, 100 A, 178, 90 N.J. 
Law 319 [aff 97 A. 775, 89 N.J.Law 4]; 
Shultise v. O’Neill, 88 A. 854, 85 N.J. 
Law 15; Patterson v. Close, 86 A. 430, 
84 N.J.Law 319 [aff 83 A. 233, 82 N.J- 
Law 160]; Vreeland vy. Pierson, 57 A. 
151, 70 N.J.Law 508; Boorum v. Con- 
nelly, 48 A. 955, 66 N.J.Law 197, 88 
Am.S.R. 469; In re Passaic Sewer As- 
sessment, 23 A. 517, 54 N.J.Law 156. 


N.Y.—Peo. v. Howe, 69 N.E. 1114, 
177 N.Y. 499, 66 L.R-A. 664; In re 
Knaust, 4 N.E. 338, 101 N.Y. 188; Peo. 
v. Brinkerhoff, 68 N.Y. 259; Conner v. 
New York, 5 N.Y. 285; Peo. v. Coler, 
76 N.Y.S. 205, 71 App.Div. 584 [aff 
65 N.E. 956, 173 N.Y. 103]; Sweet v. 
Syracuse, 14 N.Y.S. 421, 60 Hun 28 
(mod 11 N.Y.S. 114 and rev on other 
grounds 27 N.E. 289, 1081, 129 N.Y. 
ones Phillips v. Schumacher, 10 Hun 


N.D.—Thompson Yards v. Kingsley, 
208 N.W. 949, 54 N.D. 49. 


Okl.—State v. Peck, 280 P. 1078, 139 
Martin v. Follis, 271 P. 672, 
133 Okl. 162; Insurance Co. of North 
America v. Welch, 154 P. 48, 49 Ok]. 
620, Ann.Cas.1918E 471; State v. 
Harper, 123 P. 1038, 33 Okl. 572; Pot- 
tawatomie County v. Reasor, 116 P. 
801, 29 Okl. 209. 


Or.—Peterson v. Lewis, 154 P. 101, 
78 Or. 641; Gantenbein v. West, 144 
P. 1171, 74 Or. 334; Northern Coun- 
ties Inv. Trust v. Sears, 41 P. 931, 30 
Or. 388, 35 L.R.A, 188. 


Pa.—In re Reber, 84 A. 587, 235 Pa, 
622; Com. v. Lloyd, 35 A. 816, 178 Pa. 
308; Lloyd v. Smith! 35 A. 199, 176 
Pa, 213; Evans v, Willistown Tp., 32 
A, 87, 168 Pa. 578; Perkins v. Phila- 
delphia, 27 A. 356, 156 Pa. 539; In re 
Kennedy Tp. Road, 50 Pa.Super. 619; 
Com. v. Lloyd, 2 Pa.Super. 6; Smith’s 
Appeal, 26 Pa.Dist. 341; Com. v. Cun- 
ningham, 21 Pa.Dist. 219; Evans v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Northampton County, 20 Pa.Dist. 929; 
Com. v. Miller, 20 Pa.Dist. 415; Com. 
v. Hippy, 37 Pa.Co. 420; Lee v. Wayne 
County, 29 Pa.Co. 649; Com. v. Baum, 
28 Pa.Co. 332; Com. v. Dillon, 17 Pa. 
ae 227; Com. v. Samuels, 14 Pa.Co. 


S.C.—Bond Debt Cases, 12 S.C. 200; 
ee eon y. Comptroller-Gen., 4 S.C. 


S.D.—Johnson y. Jones, 207 N.W. 
550, 49 S.D. 549; In re Opinion of the 


‘Judges, 204 N.W..905, 48 S.D. 375. 


Tenn.—House v. Creveling, 250 
S.W. 357, 147 Tenn. 589; Jackson v. 
Bell, 226 S.W. 207, 143 Tenn. 452; Wil- 
son v. Wilson, 185 S.W. 718, 134 Tenn. 
697; State v. Crump, 183 S.W. 505, 
134 Tenn. 121, L.R.A.1916D 951. 


Tex.—Clark v. Finley, 54 S.W. 343, 
93 Tex. 171; Linden v. Finley, 49 S.W. 
578, 92 Tex. 451; Stone v. Brown, 54 
Tex. 330; International, etc., R. Co. v. 
Smith County, 54 Tex. 1. 


Utah.—Edler vy. Edwards, 95 P. 367, 
34 Utah 13. 


Va.—Com., v. Drewry, 15 Gratt. (56 
Wasi La 


Wash.—Cudihee y. Phelps, 136 P. 
367, 76 Wash. 314. 


Wyo.—State v. Ross, 228 P. 636, 31 
Wyo. 500; Burton v. Union Pac. Coal 
CO. LOT Pr. sods 


And see cases infra notes 66-68. 


[a] What is germane.—In a stz2t- 
ute creating a public office, whatever 
is regarded by the legislature as reg- 
uisite to describe or establish the 
nature of the office, 
limit, and effect of the powers com- 
municated, the extent of the duties 
intended to be imposed on its in- 
cumbent, and the official and personal 
rights intended to be claimed and ex-. 
ercised by him, as well as all provi- 
sions intended to afford means of car- 
rying out the objects contemplated by 
the establishment of such office, may 
be regarded as part of the subject 
matter and entering into the proper 
subject of the statute. Morton v. 
Comptroller-Gen., 4 S.C. 430 


66. State v. Teasley, 69 So. 723, 
194 Ala. 574, Ann.Cas.1918E 347; State 
v. Bader, 131 A. 902, 102 N.J.Law 227 
[aff 128 A. 178, 101 N.J.Law 289]; 
State v. Bader, 128 A. 178, 101 N.J. 
Law, 289 [aff 131 A. 902, 102 N.J.Law 
227]; Hayes v. City of Hoboken, 108 
A. 868, 93 N.J.Law 432; Schneider v. 
Atkinson, 92 A. 81, 86 N.J.Law 392; 
Haag v. City of New York, 222 N.Y-S. 
676, 130 Misc. 124 [aff 221 N.Y.S. 832, 
220 App.Div. 704]; Toohey v. Burn- 
side, 168 N.W. 742, 40 S.D. 579. 


Statutes relating to municipal cor- 
porations in general see supra § 404. 


67. McNeill v. Hewitt, 63 So. 976, 
184 Ala. 101; State v. Majors, 123 
N.W. 429, 85 Neb. 375; State v. Morri- 
son, 274 S.W. 551, 152 Tenn. 59. 


Statutes relating to schools and 
school districts in general see supra § 
407. 

68. Oglesby v. Chandler, (Ariz.) 
288 P. 1034; Parks v. Ash, 149 S.E. 
207, 168 Ga. 868; Peo. v. Pearson, 145 
N.E. 644, 314 Ill; 392; Mount v. Howell, 
89 A. 977, 85 N.J.Law 487. 


Statutes relating to taxation in 
general see supra § 405. 


69. Ala.—Dunning v. Holcombe, 84 
So. 740, 203 Ala. 546; Longshore v. 
State, 76 So. 38, 200 Ala. 267. 


Fla.—State v. Sullivan, 128 So. 478, 
99 Fla. 1070; State v. Bethea, 55 So. 


nicipal officers and employees,®* school officers and 
directors,®7 and assessors and tax officers,®® and! 


the character, | 


STATUTES 


550, 61 Fla. 60. 


Ga.—Parks vy. Ash, 149 S.E. 207, 168 
Ga, 868; Bennett v. Public Service 
Commission of Georgia, 127 S.E. 612, 
160 Ga. 189. 


Ill.—Tearney vy. Harding, 166 N.E. 
526, 335 Ill. 123; Peo. v. Small, 166 
N.E. 135, 334 111, 321; Peo. v. Small, 
165 N.E. 224, 334 Ill. 105; Peo. v. Em- 
merson, 165 N.E. 217, 333 Ill. 606, 62 
A.L.R. 912; Peo. v. Kramer, 160 N.E. 
60, 328 Ill. 512; Peo. v. Sweitzer, 118 
N.E. 477, 282 Ill. 171; Peo. v. Sweitzer, 
107 N.E.. 132, 266 Ill. 89; Bolles v. 
Prince, 95 N.H, 40, 250 Ill. 36; Peo. v. 
Haas, 89 N.E. 792, 241 Ill. 575; Peo. 
v. Strassheim, 88 N.E. 821, 240 Ill. 
279, 22 L.R.A.N.S. 1135. 


Ind.—State v. Sittason, 101° N.E. 
1019, 179 Ind. 704; State v. Paris, 101 
N.E. 1019, 179 Ind. 703; State v. Paris, 
101 N.E. 497, 179 Ind. 446. 


Kan.—State v. Beggs, 271 P. 400, 
126 Kan. 811; Cornelius v. Robson, 
173° P. 917; 103 Kan. 467. 


Ky.—Hewlett v. Springfield, 275 
S.W. 385, 210 Ky. 199; Kirchdorfer 
v. Tincher, 264 S.W. 766, 204 Ky. 366, 
40 A.L.R. 801; Charles vy. Flanary, 
233 S.W. 904, 192 Ky. 511; Wood v. 
Deatherage, 215 S.W. 198, 185 Ky. 418. 


La.—State ex rel. Bowden vy. Fon- 
tenot, 61 So. 534, 132 La. 481, Ann.Cas. 
1915A 76; Thornhill vy. Wear, 59 So. 
909, 181 La. 479. 


Mich.—Wiley v. Hillyer, 191 N.W. 
827, 221 Mich. 537. 


Minn.—In re Johnson, 137 N.W. 741, 
119 Minn. 179. 


Miss.—City of Water Valley v. 
State, 60 So. 576, 103 Miss. 645. 


Mo.—State v. Cox, 137 S.W. 981, 234 
Mo. 605; State vy. Peyton, 137 S.W. 


} 979, 2384 Mo. 517, Ann.Cas.1912D 154; 


Wiles v. Williams, 133 S.W. 1, 232 Mo. 
56, 34 L.R.A.N.S. 1060. 


Mont.—State v. Duncan, 155 P. 1111, 
52 Mont. 69; State v. O’Leary, 115 P. 
204, 43 Mont. 157. 


Nev.—Turner -v. Fogg, 159 P. 56, 39 
Nev. 406; McBride v. Griswold, 146 P. 
756, 38 Nev. 56. wit : 


N.J.—McDonald v. Board of Chosen 
Freeholders of Hudson County, 125 A. 
879, 99 N.J.Law 393 [affi 125 A. 378, 
2 N.J.Mise. 46]; McDonald v. Board 
of Chosen Freeholders of Hudson 
County, 121 A. 297, 98 N.J.Law 386 
[rev on other grounds 122 A. 801]; 
Davison v. Patterson, 110 A. 827, 94 
N.J.Law 338; Wilson v. Smith, 79 A. 
272, 81 N.J.Law 132. 


N.M.—Earnest v. Sargent, 150 P. 
1018, 20 N.M. 427. 


N.Y.—Peo. v. Whitlock, 92 N.Y. 191; 
Vroman v. Fish, 170 N.Y.S. 421, 181 
App.Div. 502 [aff 119 N.H. 1084, 223 
N.Y. 540]. 


N.D.—Bichford vy. Ward County, 
127 N.W. 103, 20 N.D. 634; Fitz- 
maurice v. Willis, 127 N.W. 95, 20 
N.D. 372. 


Okl.—Kerr v. Luttrell, 288 P. 938, 
143 Okl. 275. 


Pa.—Graeff v. Schlottman, 135 A, 
808, 287 Pa. 342 [rev 87 Pa.Super. 
387]; In re Likins, 72 A. 858, 223 Pa. 
456; In re Likins’ Petition, 37 Pa.Su- 
per. 625. 


S.C.—Becknell v. Waters, 152 S.F. 
SEG A156 S.C.) 7:7. 


S.D.—In re Opinion of the Judges, 
204 N.W. 905, 48 S.D. 375. 


Tenn.—Vertrees v. State Board of 
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to their election or appointment and tenure®® and 
their compensation and fees,?° including amenda- 


Elections, 214 S.W. 737, 141 Tenn. 645; 
Ledgerwood v. Pitts, 125 S.W. 1036, 
122 Tenn. 570. 


Tex.—Watts v. State, 135 S.W. 585, 
61 Tex.Cr. 364. 


Va.—Commonwealth v. Willcox; 69 
S.E. 1027, 111 Va. 849. 


Wash.—State v. Hamilton, 159 P. 
379, 92 Wash. 347; State v. Mitchell, 
104 P, 791, 55 Wash. 513. 


Wis.—State v. Kaempfer, 187 N.W. 
215, 176 Wis. 283. : 


Statutes relating to elections in 
general see infra § 410. 


70. Ala.—Jackson v. Sherrod, 92 
So. 481, 207 Ala.:245; State v. Mims, 
72 So. 540, 197 Ala. 356; Roden v. 
Griffin, 60 So. 925, 179 Ala. 633; Key 
v. Jones, 52 Ala. 238; Amiss vy. O’Rear, 
104 So. 885, 21 Ala.App. 37. 


Cal—Jackson y. Baehr, 71 P. 167, 
138 Cal. 266; Ream v. Siskiyou Coun- 
ty, 36 Cal. 620. 


Colo.—Anderson v. Board of Com’rs 
of Douglas County, 186 P. 284, 67 
Colo. 403; Merwin.v. Boulder County, 
67 P. 285, 29 Colo. 169... 


Fla.—Amos v. Moseley, 77 So. 619, 
74 Fla. 555, L.R.A.1918C 482. 


Tll.— Galpin v. City of Chicago, 109 
N.E. 713, 269 Ill. 27, L.R.A.1917B 176; 
Hoyne v. Ling, 106 N.E. 349, 264 Ill. 
506. 


Ind.—Oliver v. State, 144 N.E. 612, 
195 Ind. 65; Hargis v. Perry County, 
73 N.E. 915, 165 Ind, 194,:73 N.E. 912, 
165 Ind. 186; Garrigus v. Howard 
County, 60 N.E. 948, 157 Ind. 103; 
Henderson vy. State, 36 N.E. 257, 137 
Ind. 552, 24 L.R.A. 469; Bitters v. 
Fulton County, 81 Ind, 125. 


Kan.—Heinz v. Larimer, 241 P. 241, 
119 Kan. 861; State v. Prather, 112 
P. 829, 84 Kan. 169, 36 L.R.A.N.S. 
1084; Hardy v. Kingman County, 68 
P. 1078, 65 Kan. 111; Lowe v. Bour- 
bon County, 51 P. 579, 6 Kan.App. 
603; Higgins v. Mitchell County, 51 
P. 72, 6 Kan.App. 314. f 


Ky.—Harbison v. George, 14 S.W. 
(2d) 405, 228 Ky. 168; City of Win- 
chester 'v. Azbill, 9 S.W.(2d) 51, 225 
Ky. 389; Com. v. Bailey, 81 Ky. 395, 
4 Ky.L. 384. 


La.—Police Jury of Iberia Parish 
v. Henderson, 59 So. 110, 131 La. 169. 


Mich.—Kent County v. Reed, 219 
N.W. 656, 243 Mich. 120; Chipman v. 
Wayne County Auditors, 86 N.W. 
1024, 127 Mich. 490. 


Mo.—State ex rel. Evans v. Gordon, 
149 S.W. 638, 245 Mo. 12; Wiles v. 
Williams, 133 S.W. 1, 232 Mo, 56, 34 
L.R.A.N.S. 1060. 


Mont.—Jobb v. Meagher County, 51 
P. 1034, 20 Mont. 424. 


Neb.—Mehrens v. Bauman, 
N.W. 701; State v. Ream, 21 
398, 16 Neb. 681. 


Nev.—Russell v. Esmeralda Coun- 
ty, 107-P. 890, 32 Nev. 304. 


N.J.—Murray v.. Hudson County, 
117 A. 254, 97 N.J.Law 74; Hulme v. 
Board of Com’rs of Trenton, 111 A. 
541, 95 N.J.Law 30 [aff 112 A. 498, 95 
N.J.Law 545]; McMahon v. Riker, 104 
A. 289, 92 N.J.Law 1 [aff 106 A. 892, 
92 N.J.Law 637]. 


N.Y.—Conner v. New York, 5 N.Y. 
285 [aff 4 N.Y.Super. 355]; Gubner v. 
McClellan, 115 N.Y.S. 755, 130 App. 
Div. 716; New York v. Gorman, 49 
N.Y.S. 1026, 26 App.Div. 191. 


Okl.—Jefferson v. Toomer, 


231 
N.W. 


115 P. 
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tory and repealing acts,71 are subject to the general 
rules respecting the subjects and titles of acts.7? 


[§ 409] g. Courts, Judges, and Jurors.7* 


793, 28 Okl. 658. 


Pa.—In re Reber, 84 A. 587, 235 Pa. 
622; Berks County v. Linderman, 30 
Pa.Super. 119; Kowalski v. Northum- 
berland County, 25 Pa.Dist. 313; 
Search v. Luzerne County, 22 Pa.Dist. 
1079; Turner vy. Chester County, 19 
Pa.Dist. 749; In re Penitentiary, 14 
Pa.Dist. 595; Shirley Tp. Fire Warden 
v. Huntingdon County, 14 Pa.Dist. 
563; Martin v. Luzerne County, 13 
Pa.Dist. 800; Adams v. Sweden Tp., 
9 Pa.Dist. 450; Snyder County v. 
Wagenseller, 44 Pa.Co. 114; Pyle v. 
Butler County, 43 Pa.Co. 199; Turner 
v. Chester County, 36 Pa.Co. 620; Lee 
v. Wayne County, 29 Pa.Co. 649; Com. 
v. Grier, 9 Pa.Co. 444. 


Tenn.—Hunter y. Conner, 277 S.W. 
71, 152 Tenn. 258; House v. Creveling, 
250 S.W. 357, 147 Tenn. 589; Stovall 
v. Perry, 185 S.W. 708, 134 Tenn. 707. 


Tex.—Altgelt v. Gutzeit, (Civ.App.) 
187 S.W. 220 [rev 201 S.W. 400, 109 
Tex. 123]. 


Va.—City of Richmond v. Pace, 103 
S.E. 647, 127 Va. 274; Sands v. Moore, 
89 S.E. 846, 119 Va. 744. 


Wash.—State v. Hamilton, 159 P. 
379, 92 Wash. 347; State v. Asotin 
County, 140 P. 914, 79 Wash. 634; 
State v. Pierce County, 93 P. 920, 48 
Wash. 461. 


71. Ala.—Bouchelle v. State High- 
way Commission, 100 So. 884, 211 Ala. 
474; Henry v. State, 76 So. 417, 200 
Ala. 475; State v. Smith, 65 So. 942, 
187 Ala. 411. : 


Cal.—Ahern y. Livermore Union 
High School Dist. of Alameda County, 
284 P. 1105, 208 Cal. 770 [Superseding 
(App.) 279 P. 1032]. , 


Colo.—Colorado Farm, etc., Co. v. 
Beerbolm, 96 P. 4438, 43 Colo. 464; 
Stockman v. Brooks, 29 P. 746, 17 
Colo. 248. 


Ga.—Bennett v. Public Service 
Commission of Georgia, 127 S.E. 612, 
160 Ga. 189; Holland v. State, 118 
S.E. 203, 155 Ga. 795; Sayer v. Doug- 
las County, 46 S.E. 654, 119 Ga. 550; 
ee v. Brown, 46 S.H, 649, 119 Ga. 


Ill. Fields v. Lueders, 113 N.E. 
916, 274 Ill. 562; Morrison v. Peo., 
63 N.E. 989, 196 Ill. 454, 


' JInd.—Kensinger v. Schaal, 135 N.E. 
331, 192 Ind. 307. 


Iowa.—Henkle v. Keota, 27 N.W. 
250, 68 Iowa 334. 


Kan.—John vy. Reaser, 2 P. 771, 31 
Kan. 406. 


Ky.—Board of Trustees of Fords- 
ville Graded School Dist. No. 96 v. 
Oller, 10 S.W.(2d) 615, 226 Ky. 89; 
Graham v. Jewell, 263 S.W. 693, 204 
Ky. 260; Jefferson County v. Cole, 
263 S.W. 1114, 204 Ky. 27; Bingham 
v. Johnson, 237 S.W. 1077, 193 Ky. 


753; Ogden v. Cronan; 188 S.W. 357, 
171 Ky. 254; Wilson v. Louisville, 2 
Duy. 499. 


La.—State ex rel. Thoman y, State 
Board of Certified Public Accountants, 
134 So. 85; State ex rel. Saint v. Dow- 
ling, 120 So. 5938, 167 La. 907; Hope 
Kew. Orleans, 30 So. 842, 106 La. 


Md.—Herbert v. Baltimore County, 
55 A. 376, 97 Md. 639; Cecil County v. 
Banks, 30 A. 919, 80 Md. 321; Drennen 
v. Banks, 30 A. 655, 80 Md. 310. 


Minn.—State v. Erickson, 146 N.W. 


STATUTES 


The 


364, 125 Minn. 238; State v. Browne, 
57 N.W. 659, 56 Minn. 269. 


Mo.—State ex rel. Faust v. Thomas, 
282 S.W. 34, 313 Mo, 160; ) State. v. 
Bennett, 14 S.W. 865, 102 Mo. 356, 10 
JR AS TL. 


Mont.—-Dowty v. Pittwood, 57 P. 
727, 23° Mont.,.113. 


Neb.—State v. Eskew, 90 N.W. 629, 
64 Neb. 600. 


N.J.—McCarthy v. Walter, 
175;, Patterson v. Close, 86 A. 430, 
84 N.J.Law 319 [aff 838 A. 233, 82 N.J: 
Law 160]; Heath v. Rotherham, 77 A. 
520, 79 N.J.Law 224; Freilitzsch v. 
Board of Education of City of Bay- 
onne, 143 A. 822, 7 N.J.Misc. 7 


Okl.—Dabney v. Hooker, 249 P. 381, 
121-Okl. 193, 


Or.—State v. Steele, 65 P. 515, 39 
Or, 419. 


Pa.—Goodwin v. De Golier, 
139}.248 Pa. 453; In re Patton, 77 A. 
658, 228 Pa. 446; Snyder County v. 
Wagenseller, 44 Pa.Co. 114; Com. v. 
Mercer, 9 Pa.Co. 461. 


Tenn.—Hunter v. Conner, 277 S.W. 
71, 152 Tenn. 258; City of Memphis 
v..Enloe, 214 S.W. 71, 141 Tenn. 618; 
State v. City of Nashville, 210 S.W. 
649, 141 Tenn. 405. 


Tex.—Johnson v. Martin, 12 S.W. 
321, 75 Tex. 33; Gulf Production Co. 
v. Garrett, (Commn.App.) 24 S.W.(2d) 


152 A. 


889; Bitter.v. Bexar County, (Commn.;; 
App.) 11.S.W.(2d) 163 [rev (CivzApp-). 


266 S.W. 224]; State -v.Larkin, 
SW. 912, 41"Tex-Civ-App.’.253. 


Utah.—Edler v. Edwards, 95 P. 367, 
34 Utah 13. 

Wash.—State v. Newland, 79 P. 983, 
37 Wash. 428. 

72. Subjects and titles of acts in 
general see supra §§ 371-400. 

73. Statutes relating to: 


Civil remedies and procedure see su- 
pra § 401. 


Criminal prosecutions see supra § 402. 
Fubiie officers in general See supra § 


290 


74. Subjects and titles of acts in 
general see supra §§ 371-400. 


75. Ala.—Duffee v. Henry, 119 So. 
837, 218 Ala. 636; State v. Murphy, 
101 So. 465, 211 Ala.-663; Hasty v. 
Marengo County Bank, 86 So. 37, 204 
Ala. 229; Caldwell v. State, 84 So. 
272, 203 Ala. 412; Ex p. Elmore, 78 
So. 89, 201 Ala. 313; Gwin v. Gore, 73 
So. 457, 198 Ala. 189; Smith v. Stiles, 
10..S0s) 905,195 -Alay;. 107: Staite ov. 
Brock, 61 So. 646, 180 Ala. 505; Ala- 
bama Western R. Co. v. Downey, 58 
SOn OLS sigs Alas Gio. State over iGuune 
ter, 54 So. 283, 170 Ala. 165; Patton 
v. State, 49 So. 809, 160 Ala. 111; 
Chambers v. Morris, 47 So. 235, 156 
Ala. 626; Blue v. Everett, 40 So. 203, 
145 Ala. 104; Ballentyne v. Wicker- 


sham, 75 Ala. 533; Minor vy. State, 
(App.) 103 So. 902; Roseberry v. 
State, 103 So. 898, 20 Ala.App. 450 


[cert den 103 So. 901, 212 Ala. 689]; 
Tris v. State, 58 So. 682, 4 Ala.App. 


Fla.—State v. 
36 Fla. 358. 


Ga.—Lynn v. Flanders, 81 S.E. 205, 
141\Ga. 500; Cook v. State, 73 S.R. 
672, 137 Ga. 486 [answers conformed 


Hocker, 18 So, 767, 


94 A. 


1625; 


ay 
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rules respecting the subjects and titles of acts’* are 
applicable to statutes relating to courts and judge 
including statutes providing for the establishment 


75 
S, 


to 73 S.E. 861, 10 Ga.App. 580]; Clark 
v. Eve, 68 S.E. 598, 134 Ga. 788; Tol- 
bert v. Long, 67 S.E. 828, 134 Ga. 298; 
Welborne v. State, 40 S.E. 857, 114 Ga. 
793; Starnes v. Mutual Loan, etce., 
Co., 29 S.E. 452, 102 Ga. 597. 


Ill.— Galpin v. City of Chicago, 109 
N.E. 713, 269 Ill. 27, L.R.A.1917B 176; 
American Badge Co. v. Lena Park Im- 
provement Ass’n, 92 N.E. 972, 246 Ill. 
ed Fleischman v. Walker, 91 Ill. 


Ind.—State v. Greenwald, 116 N.E. 
296, 186 Ind. 321. 


Iowa.—State v. Emmons, 
672, 72 Iowa 265. 


Kan.—In re Greer, 
Kan. 268 


Ky.—Coleman v. Hurst, 11 S.W.(2d) 
133, 226 Ky..501; Allen v. Hall, 14 
Bush 85; Hind v., Rice, 10 Bush 528. 


Mich.—Robison v. Wayne Cir. 
Judges, 115 N.W. 682, 151 Mich. 315; 
Messenger v. Teagan, 64 N.W. 499, 
106 Mich. 654; Toll v. Jerome, 59 
N.W. 816, 101 Mich. 468; Brooks v. 
Hydorn, 42 N.W. 1122, 76 Mich. 273. 


Minn.—State v. Gut, 13 Minn. 341 
[aff 9 Wall. (U.S.) 35, 19 L.Ed. 573].. 


Mo.—State v. Walker, 34 S.W.(2d) 
124; State ex rel. Garvey v. Buckner, 
272 S.W. 940, 308 Mo. 390; State ex 
rel. Garesche v. Drabelle, 167 S.W. 
1016, 258 Mo. 568; State ex rel. Ga- 
resche vy. Roach, 167 S.W. 1008, 258 
Mo. 541; State v. Parker Distilling 


33° N.W. 


48 P. 950, 58. 


-€o:;,"139 S.W. 453, 2386 Mo. 219, 237 


Mo. 103; State v. Chambers, 70 Mo. 


State v. Finn, 8 Mo.App. 341. 


Neb.—State v. Cornell, 70 N.W. 56,. 
50 Neb. 526. 


Nev.—State v. Atherton, 10 P. 901,. 
19 Nev. 332. 


N.J.—Cole v. Corio, 146 A. 428, 105 
N.J.Law 511; Stackhouse v. City of 
Camden, 115 A. 537, 96 N.J.Law 533; 
ase v. Wood, 94 A. 785, 87 N.J.Law 


N.Y.—Curtin v. 
1093; 139 N.¥. 505; 
Barb. 162; Phillips v. New York, 1 
Hilt. 483; Matter of Bernstein, 3. 
Redf. Surr. 20. 


Okl.—Oklahoma City Land & De-- 
velopment Co. v. Hare, 168 P. 407, 66 
Okl. 190; In re Lee, 168 P. 53, 64 OkKl. 
310, L.R.A.1918B 144; Leatherock v. 
Lawter, 147 P. 324, 45 Okl. 715; Ex p. 
Powell, 120 P. 1022, 6 Okl.Cr. 495. 


Pa.—In re Umbel’s Election, 43 Pa. 
Super. 598. 


S.C.—State v. Franklin, 60 S.E. 953, 
80 S.C. 332 [aff 30 S.Ct. 640, 218 U.S. 
161, 54 L.Ed. 980]. 


S.D.—City of Sioux Falls v. Man- 
sors, 170 N.W. 155, 41 S.D. 276 [mod 
168 N.W. 751, 41 S.D. 105]. 


Tenn.—State v. Fickle, 3 Lea 79. 


Utah.—Marioneaux v. Cutler, 91 P. 
355, 32 Utah 475; 
75 P, 378, 27 Utah 186, 


Wash.—State v. Derbyshire, 140 P. 
540, 79 Wash. 227; State v. Rusk, 46 
P. 387, 15 Wash. 403. 


Barton, 34 N.E. 
In re Wakker, 3. 


Wis.—State v. Buer, 182 N.W. 855,. 


174 Wis. 120. 


Wyo.—In re Fourth Judicial Dist., 
4 Wyo. 133, 32 P. 850. 


And see cases infra notes 76-78. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


Nystrom yv. Clark,. 


\ 


nee 
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170, 218 Ala. 665; Polytinsky v. John- 
ston, 99 So. 8389, 211 Ala. 99; Herr- 
mann v. Mobile County, 80 So. 112, 202 
Ala. 274; State v. Carter, 56 So. 974, 
174 Ala. 266; State v. Abernathy, 40 
So. 353, 146 Ala. 689; State v. Sayre, 
24 So. 89, 118 Ala. 1; James v. State, 
107 So. 727, 21 Ala.App. 295; Reese 
v. State, 78 So. 460, 16 Ala.App. 430. 


Cal.—People v. Henshaw, 18 P. 413, 
76 Cal. 436. : 


Colo.—People v. Scott, 120 P. 126, 
52 Colo. 59. 


Ga.—-McWilliams v. Smith, 82 S.E. 
569, 142 Ga. 209; Clark v. Black, 72 S. 
E. 251, 136 Ga. 812; Mattox v. State, 
41 S.E..709, 115 Ga. 212. 


Ill.—Rigegs v. Jennings, 94 N.E. 32, 
248 Ill. 584; People v.' Cosmopolitan 
Fire Ins. Co., 92 N.B. 922, 246 Ill. 442. 


Ind.—State v. Bartholomew, 95 N. 
E. 417, 176 Ind. 182, Ann.Cas.1914B, 
91; Elkhart County v. Albright, 81 N. 
EB. 578, 168 Ind. 564; Swartz v. Lake 
County;-.63)) NeW i.34, 158, Inds 1415 
Wheeler v. Calvert, 25 Ind. 365. 


Kan.—State v. Howat, 198 P. 686, 
109° Kan...376; 25°A.L.R. 1210 [error 
dism 42 S.Ct. 277, 258 U.S. 181, 66 L. 
Edie5507; State v..Scott, 197 P. 1089, 
109 Kan. 166; State v. Howat, 191 P. 
585, 107 Kan. 423: State v. Meek, 120 
P. 555, 86 Kan. 576. 


Ky.—Brown v. Moss, 105 S.W. 139, 
126 Ky. 833, 31 Ky.L. 1288. 


Neb.—State v. Board of Com’rs of 


Douglas County, 189 N.W. 639, 109 
Neb. 35. 
N.Y.—People v. Morgan, 58 N.Y. 


679 [aff 5 Daly 161]; Jimeson v. Leh- 
ley, 101 N.Y.S. 215, 51 Misc. 352. 


Ohio.—State v. Ritchie, 119 N.E. 124, 
97 OhioSt. 41. 


Tenn.—Memphis St. R. Co. v. Byrne, 
104 S.W. 460, 119 Tenn. 278; State v. 
McConnell, 3 Lea 332. 


Tex.—Howth v. Greer, 90 S.W. 211, 
40 Tex.Civ.App. 552; De Silvia v. 
State, 229 S.W. 542, 88 Tex.Cr. 634; 
Howard v. State, 178 S.W. 506, 77 Tex. 
Cr. 185; Brown v. State, 22 S.W. 596, 
32 whexeCrsi 19: 


Wash.—Bogue v. Seattle, 53 P. 548, 
19 Wash. 396. 


Wis.—State v. Chadbourne, 156 N. 
‘W. 610, 162 Wis. 410. 


Wyo.—In re Fourth Judicial Dist., 
32 Pp 850, 4 Wyo. 133. 


77. Robinson v. State, 58 So. 121, 
4 Ala.App. 1; Burge v. Mangum, 67 
S.E. 857, 134 Ga. 307; Spooner v. 


Coachman, 90'S.E. 323, 18 Ga.App. 705; 
Louisville, etc., R. Co. v. Herndon, 104 
S. W: 732,126 Ky. 589, 31 Ky.L. 1059; 
Johnson v. Fulton, 89 S.W. 672, 121 
Ky. 594, 28 Ky.L. 569; State v. Burr, 
113 N.W. 705, 16 N.D. 581. 


78. U.S.—Christianson - 
County, 196 F. 791 [aff 203 FL ‘god 129 
C.C.A. 188]. 


Ala.—State v. Murphy, 101 So. 465, 
211 Ala. 663; Cofer v. State, 52 So. 
934, 168 Ala. 171; Norvell v. State, 39 
So. 357, 143 Ala. 561; Lee v. State, 39 
So. 366, 143 Ala. 93; "Jackson v. State, 
33 So. 888, 136 Ala. 96; Lovelady v. 
State, 74 So. 734, 15 Ala. App. 615. 


Ark.—Johnson vy. Johnson, 105 S.W. 
869, 84 Ark. 307. 


Cal.—Hughes v. Municipal Court of 
City of Los Angeles, 252 P. 575, 200 


of courts,’® fixing their terms,77 and prescribing, 
enlarging, or restricting their jurisdictions,7® and 
to those relating to the qualifications, drawing, and 
selection of jurors,’® or to justices of the peace,®° 


76. Ala.—Cadle v. Bland, 106 So.{[ Cal.’ 


STATUTES 


215; People v. Y. Wong, 215 P. 
409, 61 Cal. App. 497. 


Ind.—State v. Beal, 
185 Ind. 192. 


ce eo v. Higgins, 3 Metc. 


113 N.E. 225, 


Mo.—Randol v. Kline’s Incorporat- 
ed, 18 S.W.(2d) 500, 322 Mo. 746. 


Neb.—In re Austin’s Estate, 216 N. 
W. 17¥, 116 Neb. 137. 


N.J.—Scharf v. Reiser, (Sup.) 91 A. 
642; Payne v. Mahon, 44 N.J.Law 213. 


N.Y.—Wenzler v. People, 58 N.Y. 
516; People v. McCann, 16 N.Y. 58, 69 
Am.D. 642. 


Ohio.—State v. Ritchie, 119 N.E. 124, 
97 OhioSt. 41. 


Okl.—Poos v. Shawnee Fire Ins. Co., 
130° PB. 153;°37 Okli 251; 


Tex.—Turnbow v. J. E. Bryant Co., 
181 S.W. 686, 107 Tex. 563 ee 3 
eopnee questions (Civ.App.) 159 S.W. 


Va.—Whitlock v. Hawkins, 53 S.E. 
401, 105 Va. 242; Morriss v. Virginia 
Ins. Co., 8 S.E. 383, 85 Va. 588. 


Wash.—Ex p. Hulet, 292 P. 430. 


79. Ala.—State v. Prince, 74 So. 
939, 199 Ala. 444; Hubbard v. State, 
55 So. 614, 172 Ala. 374. 


Cal.—People v. Peete, 202 P. 51, 54 
CaLAppy 333; 


_ Ga.—Lynn vy. Flanders, 81 S.E. 205, 
141 Ga. 500. 


S.C.—State v. Franklin, 60 S.E. 953, 
80 S.C. 332 [aff 30 S.Ct. 640, 218 U.S. 
161, 54 L.Ed. 980]. 


Tenn.—Darnell v. State, 
307, 123 Tenn. 663. 


go. Ala.—State v. Carter, 
974, 174 Ala. 266. 


Ind.—Baltimore, etc., R. Co. v. Whit- 
ing, 68 N.E. 266, 161 Ind. 228; Berg- 
man v. Ashdill, 48 Ind. 489; Robin- 
son v. Skipworth, 23 Ind. 311. 


; Kan.—Martin v. Borgman, 21 Kan. 
72. 


2 La.—MeGregor v. Allen, 33 La.Ann, 
70. 


Md.—Levin v. Hewes, 86 A. 233, 118 
Md. 624. 


Mich.—Sunderlin v. Ionia County, 
78 N.W. 651, 119 Mich. 535; Soukup v. 
Van Dyke, 67 N.W. 911, 109 Mich. 679. 


Mo.—State ex rel. Hollaway v. 
Knight, 21 S.W.(2d) 767, 323 Mo. 1241; 
Forgrave v. Buchanan County, 222 S. 
W. 755, 282 Mo. 599. 


N.J.—Gallagher v. Benson, 77 A. 
478, 80 N.J.Law 181; Colwell v. Cham- 
berlin, 43 N.J.Law 387. 


134 S.W. 


56 So. 


N.Y.—People v. Lane, 65 N.Y.S. 
1004, 538 App.Div. 531; In re Wakker, 
3 Barb. 162, 1 CodeRep. 9. 


Ok).—Burt v. Thompson, 115 P. 
1016, 29 Okl. 6; Hill v. Hawkins, 115 
P. 1014, 29 Okl. 1; Holcomb v. Chi- 
cago, R. I. & P. R. Co., 112 P. 1023, 27 
Ok1. 667. 


Pa.—McLaughlin v. Jefferson Coun- 
ty, 23 Pa.Dist. 479; Wilson v. Down- 
ing, 40 Wkly.N.C. 342. 


Wash.—Ex p. Hulet, 292 P. 430; 
National Ass’n of Creditors v. Pen- 
dleton, 290 P. 987, 158 Wash. 137; 
National Ass’n of Creditors v. Brown, 
264 P. 1005, 147 Wash. 1. 


81. Ala.—State v. Hagerton, 102 
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including amending and repealing acts.81 


[§ 410] h. Elections and Registration of Voters. 
Statutes relating to elections*? or to the registra- 


So. 534, 212 Ala. 384; Polytinsky v. 
Wilhite, 99 So. 843, 211 Ala. 94; Wood 
& Pritchard v. McClure, 96 So. 577, 209 
Ala. 523; Ex p. Johnson, 84 So. 803, 
203 Ala. 579. 


Ky.—Neutzel v. Williams, 230 S.W. 
942, 191 Ky. 351; Lynn v. Bullock, 225 
S.w. 7338, 189 Ky. 604. 


Md. pico ene Hewes, 86 A. 233, 118 
Md. 624. 


Mo.—State ex rel. Buchanan County. 
v.’Imel, 146 S.W. 783, 242 Mo. 293. 


N.J.—Zweig v. Tiffany, 111 A. 263, 
95 N.J.Law 45; West v. Wilson, 121 
A. 610, 1 N.J.Mise. 389. 


N.D.—State v. Peterson, 190 N.W. 
309, 49 N.D. 117. 


Or.—State v. Putney, 224 P. 279, 110 
Or. 634. 


Utah.—Dillard v. District Court of 
Salt Lake County, 251 P. 1070, 69 Utah 
10; Martineau v. Crabbe, 150 Py 301, 
46 Utah 327. 


82. U.S.—Unity v. Burrage, 103 U. 
S. 447, 26 L.Ed. 405; Dows v. Elm- 
wood, 34 F. 114 [error dism 10 S.Ct. 
1074, 136 U.S. 651, 34 L.Ed. 555]. 


Ala.—State v. Crook, 28 So. 745, 126 
Ala. 600. 


Cal.—Socialist Party v. Uhl, 103 P. 
181, 155 Cal. 776; Spier v. Baker, 52 
P. 659, 129 Cal. 370, 41 L.RA. 196: 


Colo.—People v. Earl, 94 P. 294, 42 
Colo. 238; People v. Goddard, ire} 27 301, 
8 Colo. 432. 


Ga.—McCook v. State, 17 S. E. 1019, 
91 Ga. 740. 


Il].—People v. Kramer, 160 N.E. 60, 
328 Ill. 512; People v. Hoffman, 152 N. 

EB. 597, 322 Ill. 174; Rouse v. Thomp- 
son, 81 N.E. 1109, 528 Ill. 522. 


Kan.—State v. Beggs, 271 P. 400, 126 
Kan. 811. 


Ky.—Rogers v. Jacob, 11 S.W. 513, 
88 Ky. 502, 11 Ky.L. 45; Kentucky, 
etc., R. Co. v. Bourbon, 2 S.W. 687, 85 
Ky. 98, 8 Ky.L. 881. 


La.—State v. Michel, 46 So. 430, 121 
La. 374. 


Md.—Lankford v. Somerset County, 
20 A. 1017, 22 A. 412, 73 Mad. 105, 11 
D.R.A 49). 


Mich.—Dykstra v. Holden, 115 N. 
W. 74, 151 Mich. 289; McPherson v. 
Secretary of State, 52 N.W. 469, 92 
Mich 377, 31 Am.S.R.-587, 16 L.R.A, 
475. 


Minn.—State v. Erickson, 146 N.W. 
364, 125 Minn. 238. 


Mo.—-State ex inf. Barrett v. Im- 
hoff, 238 S.W. 122, 291 Mo. 603; State 
v. Herring, 106 S.W. 984, 208 Mo. 708; 
State v. Keating, 100 S.W. 648, 202 Mo. 
197; State v. Mead, 71 Mo. 266. 


Neb.—-Dodson v. Bowlby, 110 N.W. 
698, 78 Neb. 190. 


Pa.—Conshohocken v. Montgomery 
County, 14 Pa.Dist. 141; In re Byrne, 
34 PaiCo,, 513) Com, “v.) Weir, 415s Pa. 
Co. 425. 


S.D.—Morrow v. Wipf, 115 N.W. 
1121, 22 S.D. 146. 

Tex.—Cofield v. Britton, 109 S.W. 
493, 50 Tex.Civ.App. 208; Watts v. 


State, 135 S.W. 585, 61 Tex.Cr. 364. 


Utah.—Ritchie v. Richards, 47 P. 
670, 14 Utah 345. 


Statutes relating to election or ap- 
pointment of public officers see supra 
§ 408. 
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tion of voters’? are subject to the general rules re- 
specting the subjects and titles of acts.** 


STATUTES 


tles of acts.85 


[§ 412] b. Corporations and Associations. 


The 


[§ 411] 4. Personal Rights—a. In General. Acts general rules as to subjects and titles of acts®® are 


relating to persons and personal rights and relations 
are subject to the usual rules as to subjects and ti- 


83. State v. Bush, 25 P. 614, 45 
Kan. 138; Bureka v. Davis, 21 Kan. 
578: Osthoff v. Flotte, 20 So. 282, 48 
a.Ann. 1094; State v. Drexel, 105 N. 
W.174, 74 Neb. 776; Bichford v. Ward 
County, 127 N.W. 103, 20 N.D. 634; 
Fitzmaurice v. Willis, 127 N.W. 95, 
20 N.D. 372. e 


[a] Registration not included un- 
der “elections”.—A title of a statute 
which indicates that the act refers to 
“elections” is not broad enough to 
include: provisions pertaining to the 
registration of voters. State v. Drex- 
el, 105 N.W. 174, 74 Neb. 776. 


84. Subjects and titles of acts in 
general see supra §§ 371-400. 


85. Ariz.—State Board of Control 
v. Buckstegge, 158 P. 8387, 18 Ariz. 
277. 


Cal.—Mackenzie v. Hare, 134 P. 713, 
165 Cal. 776, L.R.A.1916D 127, Ann. 
Cas.1915B 261 [aff 36 S.Ct. 106, 239 U. 
S. 299, 60 L.Ed. 297, L.R.4.1916D 127, 
Ann.Cas.1916E 645]; In re Elliott’s 
Estate, 132 P. 439, 165 Cal. 839; In re 
Coburn, 131 P. 352, 165 Cal. 202; Ex 
p. Maginnis, 121 P. 723, 162 Cal. 200; 
Moore v. Williams, 127 P. 509, 19 Cal. 
App. 600. 


Ga.—White v. Donaldson, 153 S.E. 
19, 170 Ga. 432; Halleman v. Halle- 
man, 65 Ga. 476. 


Tll.—Prescott v. Ayers, 114 N.H. 557, 
276 Ill. 242; Olsen vy. Peo., 76 N.E. 9, 
219 Ill. 40. 


Ind.—Egoff v. Madison County, 84 
N.E. 151, 170 Ind. 238; Barnett v. 
Harshbarger, 5 N.E. 718, 105 Ind. 410; 
Hatwood v. State, 18 Ind. 492. 


Kan.—State v. Bateman, 204 P. 682, 
110 Kan. 546. 


La.—Stinson v. Exchange Bank & 
Trust Co., 129 So. 807, 171 La. 169; 
Succession of Pizzati, 75 So. 498, 141 
La. 645. 


Mich.—Peo. v. McGlaughlin, 66 N. 
W. 385, 108 Mich. 516; Peo. v. Cong- 
don, 43 N.W. 986, 77 Mich. 351. 


Minn.—Atwell v. Parker, 101 N.W. 
946, 93 Minn. 462. 


Mo.—Ex p. Loving, 77 S.W. 508, 178 
Mo. 194. 


Neb.—In re Clayton, 234 N.W. 630, 
120 Neb. 680; In re Rumsey, 167 N.W. 
66, 102 Neb. 302; Messenger v. State, 
41 N.W. 6388, 25 Neb. 674. 


Pa.—In re Leinbach’s Estate, 88 A. 
67, 241 Pa. 32; Kelley v. Mayberry 
Tp., 26 A. 595, 154 Pa. 440; Fedorowicz 
v. Brobst, 62 Pa.Super. 458 [aff 98 A. 
973, 254 Pa. 338]; U. S. v. Randolph, 1 
Pittsb. 24. 


Tenn.—Parlow v. Turner, 178 S.W. 
766, 182 Tenn. 339. 


Tex.—Campbell v. Cook, 26 S.W. 486, 
86 Tex. 630, 40 Am.S.R. 878; Mytinger 
v. Waldrip, (Civ.App.) 290 S.W. 777. 


Utah.—State v. Hammond, 148 P. 
420, 46 Utah 249. 


Subjects and titles of acts in gen- 
eral see supra §§ 371-400. 


86. Subjects and titles of acts in 
general see supra §§ 371-400. 


87. U.S.—Peters v. Gilchrist, 32 S. 
Ct. 122, 222 U.S. 488, 56 L.Ed. 278. 


Ala.—Montgomery Mut. Bldg., etc., 


Assoe. v. Robinson, 69 Ala. 413. 


Fla.—Wade v. Atlantic Lumber Co., 
41 So, 72, 51 Fla. 628. 


Ga.—Western Union Telegraph Co. 
v. State, 119 S.E. 649, 156 Ga. 409 [er- 
ror dism 46 S.Ct. 86]; Council v. 
Brown, 107 8.1. 867, 151 Ga. 564; Bon- 
ner v. Milledgeville R. Co., 50 S.E. 
973, 123 Ga. 115; Goldsmith v.” Geor- 
gia R. Co., 62 Ga. 485; King v. Banks, 
61 Ga. 20; Ex p. Conner, 51 Ga. 571; 
Davis v. Fulton Bank, 31 Ga. 69. 


Ill.— Snell v. Chicago, 24 N.E. 532, 
133 Ill. 413, 8 L.R.A. 858 [error dism 
Oh USC i 205; 179 UES.) B95 cnt bald. 
248]; Peo. v. Loewenthal, 93 Ill. 191; 
Peo. v. Protestant Deaconesses Inst., 


71 Ill. 229; O’Leary v. Cook County, 
28 Ill. 584; Schuyler County v. Peo., 
25-Ill. 181; Firemen’s Benev. Assoc. 
Ye pare O Es 21 Ill. 511, 74 Am.D. 
115, 


Ky.—Bryan v. Annual Conference 
Kentucky Bd. of Education, 13 S.W. 
276, 90 Ky. 322, 12 Ky.L. 12 [aff 14 
S.Ct. 465, 151 U.S. 639, 38 L.Ed. 297]; 
Geiger v. McLin, 78° Ky. 232; Mc- 
Reynolds vy. Smallhouse, 8 Bush 447. 


La.—Morgan’s Louisiana, etc., R., 
etc., Co. v. Barton, 51 La.Ann. 1338, 
26 So. 271; Mississippi, ete., R. Co. 
v. Wooten, 36 La.Ann. 441; New Or- 
leans v. New Orleans, etc., R. Co., 27 
La.Ann. 414; Crescent City Gaslight 
Co. v. New Orleans Gaslight Co., 27 
La.Ann. 138. 


Md.—Home for Incurables of Bal- 
timore City v. Bruff, 153 A. 403, 160 
Md. 156. ; 


Minn.—O’Brien v. St. Croix Boom 
Corp., 77 N.W. 991, 75 Minn. 348. 


N.J.—Camden, ete., R. Co. v. May’s 
Landing, etc., R. Co., 7 A. 523, 48 N.J. 
Law 530; Vail v. Easton, etc., R. Co., 
44 N.J.Law 237; Rubber & Celluloid 
Harness Trimming Co. v. Rubber- 
Bound Brush Co., 91 A. 641, 83 N.J. 
Eq. 510; Paterson R. Co. v. Grundy, 
26 A, 788, 51 N.J.Eq. 213. 


N.Y.—Economic Power, ete., Co. v. 
Buffalo, 88 N.E. 389, 195 N.Y. 286; 
Bohmer vy. Haffen, 55 N.E. 1047, 161 


N.Y. 390; Coxe v. State, 39 N.E. 400, 
144 N.Y. 396; Astor v. New York Ar- 
cade UR. Co.,. 20) Nab. 59429113 N.Y, 


938, 2.L.R.A. 789; New York Fire Un- 
derwriters v. Whipple, 37 N.Y.S. 712, 
2 App.Div. 361; Freeman vy. Panama 
R. Co. 7 Hun 122; Bohmer v. Haf- 
fen, 50 N.Y.S. 857, 22 Misc. 565 [aff 
54 N.Y.S. 1030, 35 App.Div. 381 (aff 
55 N.E.. 1047, 161 N.Y. 390)]:; In. re 
Malone Water-Works Co., 15 N.Y.S. 
649; .Central Crosstown R. Co. v. 
ae aS St. R. Co., 54 How.Pr. 


Or.—State vy. Portland Gen. Electric 
Co,,.95 PL 722598 PY 16062) Or502. 


Pa.—Com. v. Hazen, 56 A. 263, 207 
Pa. 52; Com. v. Keystone Ben. As- 
soc., 82 A. 1027, 171 Pa. 465; Millvale 
Borough v. Evergreen R. Co., 18 A. 
993, 131 Pa. 1,7 L.R.A. 369; Carothers 
v.. Philadelphia CGo., 12 A. 314, 118 Pa. 
468; Rogers v. Manufacturers’ Imp. 
Co., 1 A. 344, 109 Pa. 109. Compare 
Cleveland, etc., R. Co. v. Erie, 27 Pa. 
380 (holding that a constitutional 
provision that no law shall create, 
renew, or extend the charter of more 
than one corporation is not violated 


applicable both to special acts of incorporation*? 
and to general statutes relating to corporations,*® 


by an act conferring privileges on two 
or more existing corporations, so long 
as not more than one new charter is 
created, or more than one defunct 
one revived, or more than one exist- 
ing charter continued beyond the time 
when it would otherwise expire). 


Tex.—Ex p. House, 36 Tex. 83. 


Wis.—Diana Shooting Club vy. La- 
moreaux, 89 N.W. 880, 114 Wis. 44, 91 
Am:S.R. 898. 


And see cases infra this note. 


[a] Act incorporating or reviving 
two or more corporations violates a 
constitutional provision that no act 
shall embrace more than one subject. 
Council v. Brown, 107 S.H. 867, 151 
Ga. 564; King v. Banks, 61 Ga. 20; 
Ex p. Conner, 51 Ga. 571. 


‘[b] Provision authorizing munici- 
palities or other corporations to sub- 
scribe to capital stock (1) of the cor- 
poration may, it has been held, be in- 
cluded in a special charter without 
being mentioned in the title of the 
act. Mahomet vy. Quackenbush, 6 S. 
Ct. 858, 117 U.S. 508, 29 L.Ed. 982; 
Jonesboro v. Cairo, ete., R. Co., 4 S. 
Ct. 67, 110 U.S. 192, 28 L.Ed. 116; Bal- 
timore, etc., R. Co. v. Jefferson Coun- 
ty, 29 F. 305; Hope v. Gainesville, 
72 Ga. 246; Hutchinson v. Self, 39 
N.E. 27, 153 Ill. 542; Virden v. Allan, 
107 Ill. 505; Abbington y. Cabeen, 
106 Ill. 200; Marion County v. Har- 
vey County, 26 Kan. 181; Phillips v. 
Covington, ete., Bridge Co., 2 Mete. 
(Ky.) 219; Riley v. Charleston Union 
Station Co., 51 S.E. 485, 71 S.C. 457, 
110 Am.S.R. 579; Whitesides v. Neely, 
8 S.E. 27, 30 S.C. 31; Floyd v. Perrin, 
8 S.B. 14, 30 S.C, 1, 2 L.R.A. 242; Con- 
nor v. Green Pond, ete., R. €o., 23)S.C. 
427; Powell v. Brunswick County, 14 
S.E. 543, 88 Va. 707 [error dism 14 S. 
Ct. 166, 150°U.S. 433, 37 L.Ed. 1134]; 
State v. Wirt County Ct., 17 S.E. 379, 
37 W.Va. 808; Phillips v. Albany, 28 
Wis. 340. See Hardenbergh v. Van 
Keuren, 4 Abb.N.Cas. (N.Y.) 43 (hold- 
ing that an act “in relation to” a des- 
ignated railroad company may em- 
brace provisions validating town 
bonds previously but irregularly is- 
sued to such company). But see Peo. 
v. Hamill, 17 N.E. 799, 29 N.E. 280, 
134 Ill. 666 (contra). (2) But there 
is also authority to the contrary. 
San_ Antonio v. Mehaffy, 96 U.S. 312, 
24 L.Ed. 816; Peo. v. Allen, 42 N.Y. 
404; Peck v. San Antonio, 51 Tex. 490; 
Giddings v. San Antonio, 47 Tex. 548, 
26 Am.R. 321 [overr San Antonio vy. 
Lane, 32 Tex. 405]. 


88. U.S.—Detroit v. Detroit Citi- 
zens’ St. R. Co., 22 S.Ct. 410, 184: U.S. 
368, 46 L.Ed. 592; Producers’ Naval 
Stores Co. v. McAllister, 278 F. 13 
[cert den 42 S.Ct. 383, 258 U.S. 627, 
66 L.Ed. 798]; Etowah Light & Pow- 
er Co, v. Yancey, 197 F. 845 [appeal 
dism 199 F. 988, 117 C.C.A. 663]. 


Colo.—Jones y. Aspen Hardware 
Co., 40 BP. 457, 21 Colo. 268, 52 Am.S.R. 
220,29 LeR.A. 143, 


Del.—Clendaniel v. Conrad, 83 A. 
1036, 26 Del. 549, Ann.Cas.1915B, 968 
{error dism 35 S.Ct. 203, 235 U.S. 712, 
59 L.Ed, 437]. 


Fla.—Ex p. Taylor, 66 So. 292, 68 
Fla. 61, Ann.Cas.1916A 701. 


Ga.—Mobley v. Personius, 157 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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including statutes pertaining to the regulation and ] control of corporations®® and the amendment or re- 


294, 172 Ga. got 
Ga. 567. 


I1l.—Peo. v. Potts, 106 N.E. 524, 264 
Til. 522; Peo. v. People’s Gaslight, 
etc., Co., 68 N.E. 950, 205 Ill. 482, 98 
Am.S.R. 244. 


Ind.—Bemis vy. Guirl Drainage Co., 
105 N.w. 496, 182 Ind. 36; Illyes. v. 
White River Light & Power Co., 93 
NE 670,) 175y. Ind. 118: Shipley va 
Terre Haute, 74 Ind. 297. 


Kan.—Wichita vy. Missouri, etc., Tel. 
Co., 78 P. 886, 70 Kan. 441. 


La.—First Nat. Bank v. Bell, 74 So. 
628, 141 La. 53; Bridgeford v. Hall, 
18 La. Ann, 211 : 


Nnibit-vesnw v. Moore, 127 N.W. 
29, 162 Mich. 60; Atty.-Gen. v. Arnott, 
108 N.W. 646, 145 Mich. 416; Ameri- 
can Matinee Assoc. vy. Secretary of 
State, 104 N.W. 141, 140 Mich. 579; 
Fort St. Union Depot Co. v. Railroad 
Comrs., 76 N.W. 631, °118 Mich. 340; 
McMorran y. Maccabees Great Hive, 
75 N.W. 943, 117 Mich. 398; Ripley 
v. Evans, 49 N.W. 504, 87 Mich. 217; 
Fort St. Union Depot Co. y. Morton, 
47 N.W. 228, 83 Mich. 265; Jenking 
v. Secretary of State, 44 N.W. 787, 79 
Mich. 305; Wardle vy. Townsend, 42 
IN.W. 950, 75 Mich. 385, 4 L.R.A.° 511; 


Ruden v. State, 73 


Tolford v. Church, 83 N.W. 913, 66 
Mich. 431; Skinner v. Wilhelm, 30 N. 
W. 311, 63 Mich. 568. 


Minn.—State v. Barnes, 122 N.W. 
12, 108 Minn. 527; State v. Barnes, 
122 N.W. 11, 108 Minn. 230; Finne- 
gan v. Noerenberg, 53 N.W. 1150, 52 
Minn. 239, 38 Am.S.R. 552, 18 L.R.A. 
778; Minnesota L. & T. Co. v. Beebe, 
41 N.W. 232, 40 Minn. 7, 2 L.R.A. 418. 


Neb.—Western Union Telegraph Co. 
v.. State, 124 N.W.. 937, 86 Neb. 17; 
State v. Moore, 67 N.W. 876, 48 Neb. 
870. 


N.J.—Erie R. Co. vy. Board of Pub- 
lic Utility Com’rs, 98 A. 13, 89 N.J. 
Law 57 [aff 103 A. 1052, 90 N.J.Law 
672, 673 (aff 41 S.Ct. 169, 254 U.S. 
394, 65 L.Ed. 322)]; Plainfield-Union 
Water Co. v. Inhabitaats of City of 
Plainfield, 87 A. 448, 84 N.J.Law 634; 
Newark vy. Mt. Pleasant Cemetery Co., 
33 A. 396, 58 N.J.Law 168; Stockton 
v. New Jersey Cent. R. Co., 24 A. 
S64) D0 N.J2d. basalt, te RAS, Ol. 


N.Y.—Fishkill vy. Fishkill, ete., 
Plank Road Co., 22 Barb. 634, 642. 


Pa.—Reeves v. Philadelphia Sub- 
urban Water Co., 135 A. 362, 287 Pa. 
376 [error den 136 A. 526, 287 Pa. 
376]; Commonwealth v. Reliance 
Safe Deposit & Trust Co., 88 A. 1004, 
242 Pa. 177; Pinkerton vy. Pennsyl- 
wania Traction Co., 44 A. 284, 193 Pa. 
229; Com. v. Budd Wheel Co., 8 Pa. 
Dist.&Co. 709; Im re, Lewis’s Est., 
30 Pa.Dist. 391; Pennsylvania R. Co. 
v. Montgomery County Pass. R. Co., 
3 Pa.Dist. 58, 14 Pa.Co. 88; Com. v. 
Reliance Safe Deposit, etc., Co., 40 
Pa.Co. 571. 


S.c.—Southern Power Co. v. Walk- 
ro 71.S.E.,, 366, 89..S:C 84. 


Tenn.—Pulaski v. Ballentine, ’°284 S. 
W. 370, 153 Tenn. 393; State v. Board 
of Trust of Vanderbilt University, 164 
S.W. 1151, 129 Tenn. 279; Tennessee 
Goal, ete.; Co. v. Paint Rock Flume, 
etc., Co., 160 S.W. 522, 128 Tenn. 277. 


Tex.—Ocean Accident & Guarantee 
Corporation, Limited, of London, Eng- 
land, v. Northern Texas Traction CG. 
224 S.-W. 212 [dism f w j]; Common- 
wealth Ins. Co. of New York v. Fine- 
gold, (Civ.App.) 183 S.W. 833; Na- 
tional Surety Co. v. Murphy-Walker 
Co., (Civ.App.) 174 S.W. 997. 


Wash.—State v. Superior Court of 


Snohomish County, 123 P.-996, 68 
Wash. 572, 40 L.RA.N.S. 793; State v. 
Superior Court for Yakima County, 
122 P. 19, 67 Wash. 556; State v. 
Nichols, 80 P. 462, 38 Wash. 309. 


89. U.S.—International Shoe Co. v. 
Shartel, 49 S.Ct. 380, 279 U.S. 429, 
73 L.Ed. 781 [aff 29 F.(2d) 604, and 
reh den 50 S.Ct. 79]; Van Dyke v. 
Geary, 37 S.Ct. 483, 244 U.S. SOs Ok 
L.Ed. 973 [aff 218 F, 111]; Liberty 
Highway Co. v. Michigan Public Util- 
ities Commission, 294 F. 703; Crow- 
ther v. Fidélity Ins., etc., Co., 85 F. 
41, 29 C.C.A. 1; Tabor v. Commercial 
Nat. Bank, 62 F. 383, 10 C.C.A. 429; 
Thomas v. Wabash, ete., R. Co., 40 F. 
126, 7 L.R.A. 145; Oregon, etc., Trust 
Inv. Co. v. Rathburn, 18 F.Cas.No. 
10,555, 5 Sawy.. 32. 


Ala.—McDavid v. Bank of Bay Mi- 
nette, 69 So. 452, 193 Ala. 341; War- 
field v. Gaston, 49 So. 412, 161 Ala. 
672; Louisville & N. R. Co. v. Gas- 
ton, 49 So. 412, 161 Ala. 668 [rev on 
other grounds 30 S.Ct. 291,216 U.S. 
418, 54 L.Ha. 542]; Central of Geor- 
gia R. Co. v. Gaston, 49 So. 412, 160 
Ala. 671 [rev on other grounds 380 S. 
Ct. 291, 216 U.S. 418, 54 L.Ed. 542]; 
Southern R. Qo. v. Greene, 49 So. 404, 
160 Ala. 396 [rev on other grounds 30 
S.Ct. 287, 216 U.S. 400, 54 L.Ed. 536, 
17 Ann.Cas. 1247; State v. Hartford 
BP. Ins.€o.; 13, So: i362), 99 Ala.’ °221; 
Po Mfg. Co. v. Glenn, 50 Ala. 
489. 


Cal.—In re Wellings’ Estate, 221 P. 
628, 192 Cal. 506; Kaiser Land & 
Fruit: Cow. Curry, 103-3 415-155 Cal, 
638; Anglo-Californian Bank y. Field, 
80 P. 1080, 146 Cal. 644; Peo. v. San 
Francisco Super. Ct., 34 P. 492, 100 
Cal, 105; Francais y. Somps, 28 P. 
592, 92 Cal. 503. 


Colo.—Broadbent y. McFerson, 250 
P. 852, 80 Colo. 264; Heilman v. Lud- 
ington, 57 P. 1075, 26 Colo. 326 [aff 
49 P., 377, 9 Colo.App. 548]; Burton 
v. Snyder, 438 P. 1004, 22 Colo. 173; 
Golden Canal Co. v. Bright, 6 P. 142, 
8 Colo. 144. 


Ga.—Mobley v.:Personius, 157 S. 
BE. 294, 172 Ga, 261; NeSmith v. Ne- 
Smith, 122) SE. 1682, 158. ‘Ga. 175; 
Hawkins y. State, 90 S.E. 968, 146 Ga. 
134 [answers conformed to 90 S.E. 
969, 19 Ga.App. 66]. 


Idaho.—Smallwood vy. Jeter, 244 P. 


149, 42 Idaho 169; Katz v. Herrick, 
86 P. 873, 12 Idaho 1. 
Ill.—Tennant v. Joerns, 160 N.E. 


160, 329 Ill. 34; Public Service Co. of 
Northern Illinois v. Recktenwald, 125 
N.E. 271, 290 Jll. 314, 8 A.L.R. 466; 
Guest Piano Co. v. Ricker, 113 N.E. 
717, 274 Ill. 448; State Public Utili- 
ties Commission v. Monarch Refrig- 
erating Co., 108 N.E. 716, 267 Ill. 528, 
Ann.Cas.1916A 528; Peo. v. Commer- 
cial Life Ins. Co., 93 N.E. 90, 247 Ill. 
92; Peo. v. People’s Gas Light, etc., 
Co., 68 N.E. 950, 205 Ill. 482, 98 Am. 
S.R. 244; Peo. v. Ottawa Hydraulic 
Co., 3°N.E. .418, 115, I11.)'281. 


Ind.—Western Union Tel. Co. v. 
Braxtan, 74 N.E. 985, 165 Ind. 165; 
State v. Commercial Ins. Co., 64 N. 
EK. 466, 158 Ind. 680; Chicago, etc., R. 
Worn. State, 51 N.EL 924, 153 Ind. 134; 
Pittsburgh, ete., R. Co. v. Montgom- 
ery, 49 N.E.-582, 152 Ind. 1, 71 Am. 
S.R. 301, 69 L.R.A. 875; Central Un- 
ion Tel. Co. v. Fehring, 45 N.E. 64, 
146 Ind. 189; Hunt v. Lake Shore, 
etGs RCO; 1a NL. 260, 102: Ind. : 69; 
Crawfordsville, etc., Turnpike Co. v. 
Fletcher, 2 N.E. 243, 104 Ind. 97; State 
v. Cox, 88 Ind. 254; Grubbs v. State, 
24 Ind. 295; Madison, ete., R. Co. v. 
Whiteneck, 8 Ind. 217. 


Iowa.—Christie v. Life Indemnity, 
ete., Co., 48 N.W. 94, 82 Iowa 360; 
McAunich vy. Mississippi, tC. tv. Co., 
20 Iowa 338. 


Kan.—Bourke y. Dickson, 222 P. 94, 
115 Kan. 71; Harrod v. Latham Mer- 
cantile, etce., Co., 95 P.°11, 77 Kan. 466; 
La Harpe v. Elm Tp. Gas, etc., Co., 
76 PB. 448, 69 Kan. 97; Manley v. May- A 
er, 159 BRB... 550, 68 Kan, 3877; Leaven- 
worth vy. Leavenworth City, etc., Wa- 
ter.Co., 64 P. 66, 62 Kan. 643; Blaker 
v. Hood, 36 P. 1115, 53 Kan. 499, 24 
L.R.A. 854; Missouri Pac. R. Co. Vv. 
Harrelson, 24 P. 465, 44 Kan. 253; 
Missouri Pac. R. Co. y. Merrill, 19 P. 
793, 40 Kan. 404; Marion County Vv. 
Harvey County, 36 Kan. 181. 


Ky.—Conley v. Com., 32 S.W. 285, 
98 Ky. 125, 17 Ky.La 678; Sherman 
v. Com., 82 Ky.-102, 5 Ky.L. 874; 
Phillips V. Covington, ‘etc., Bridge Co., 
2 Metce. 219; Louisville, ett., Turn- 
pike Road Co. v. Ballard, 2 Metc. 166. 


La.—Citizens’ Ins. Co. v. Hebert, 
71 So, 955, 189 La. 708;  Lavedan vy. 
Thompson, 63 So. 389, 133 La. 882. 


Md.—Thrift v. Towers, 95 A. 1064, 
127 Md. 54; Thrift v. Laird, 93 A. 
449, 125 Md. 55 [error dism 36 S.Ct. 
554, 241 U.S. 691, 60 L.Ed. 12388]; 
Himmel v. Hichengreen, 69 A. 511, 
107 Md. 610; Luman y. Hitchens Bros. 
Co., 44 A. 1051, 90 Md. 14, 46 L.R.A. 
393; O’Phinney v. Sheppard, ete., 
Hospital, 42 A. 58, 88 Md. 633 [error 
dism 20 S.Ct. 573, 1770.8. 170, 4401: 


Ed, 720]. 
Mich.—Home Telephone Co. of 
Grass Lake y. Michigan Railroad 


Commission, 140 N.W. 496, 174 Mich. - 
219; Ecorse Tp. v. Jackson, etc., R. 
Co., 117 N.W. 89, 153 Mich. 393; Fort 
St. Union Depot Co. v. Railroad Com’r, 
76 N.W. 631, 118 Mich. 340; McMor- 
ran v. Great Hive L. M., 75 N.W. 943, 
117 Mich, 398; Detroit City R. Co. v. 
Mills, 48 N.W. 1007, 85 Mich. 634; 
Fort St..Union Depot Co. v. Morton, 
47 N.W. 228, 83 Mich, 265; Hartford 
F. Ins. Co. v. Raymond, 38 N.W. 474, 
70 Mich. 485; Continental Imp. Co. v. 
Phelps, 11 N.W. 167, 47 Mich. 299; 
Peo. v. State Ins. Co., 19 Mich. 392. 


Minn.—McCollister vy. Bishop, 80 N. 
W. .1118, 78 Minn. 228; Anderson v. 
Seymour, 73- N.W. 171, 70 Minn. 358; 
Shakopee First Nat. Bank v. How, 67 
N.W. 994, 65 Minn. 187; Mississippi, 
etc., Boom Co, vy. Prince, 24 N.W. 361, 
34 Minn. 79. 


Mo.—Woodward Hardware Co. v. 
Fisher, 190 .S.W. 576, 269 Mo. 271; 
Nalley v. Home Ins. Co., 157 S.W. 
769, 250 Mo. 452, Ann.Cas.1915A 283; 
State ex rel. Prudential Life Ins, Co. 
of America v. Vandiver, 121 S.W. 63, 
222 Mo. 267; State ex rel. Metropoli- 
tan Life Ins. Co. v. Vandiver, 121 S. 
W. 63, 222 Mo. 266; State ex rel. Eq- 
uitable Life Assur. Society of United 
States v. Vandiver, 121 S.W. 45, 222 
Mo. 206; State v. Whitaker, 60 S. 
WwW. 1068, 160 Mo. 59; Witzmann 
vi Southern ‘Re. Col33) SSW t81,- 131 
Mo. 612; State v. State Bank, 45 Mo. 
528. 


Neb.—Western Union Tel. Co. v. 
Lowrey, 49 N.W. 707, 32 Neb. 732. 


N.J.—State v. Twining, 64 A. 1073, 
1135, 73 N.J.Law 683 [aff 29 S.Ct..14, 
211)'U¢S.! 78,.53) Likid. 97; andi aff 62 A. 
4025-73 N.J.Law Bs iy Brinkerhoff 5 
Newark, etc., Traction Co., 49 A. 812, 
66 N.J.Law 478; Morris, etc., Drede- 
ing Co. v. Jersey City, 46 A, 609, 64 
N.J.Law 587; Hickman v. State, 41 
A. 942, 62 N.J.Law 499 [aff 44 A. 1099, 
63 N.J.Law 666]; Schenck v. State, 37 
A. 724, 60 N.J.Law 381; Long Dock 
Co. v. Haight, 36 N.J.Law 54; G. P. 
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railroads,®! as well as their pow- 
and including also other numer- 


roads and street 


peal of their charters or the statutes under which re 
ers and duties®? 


they were organized, and operating,®® and including 


acts regulating transportation by, and rates of, rail- 


Farmer Coal & Supply Co. v. Aibright, 
106 A. 545, 90 N.J.Eq. 132. 


N.Y.—Parker v. Elmira, etc., R. Co., 
59 N.E. 81, 165 N.Y. 274 [aff 49 NY.S. 
1127, 27 App.Div. 383]; Bailey v. New 
York Arcade R. Co., 20 N.E. 594, 113 
N.Y. 615; Astor v. New York Arcade 
R. Co.) 20. NB. 594, 113, NVY.' 93, 2 
L.R.A. 789 [aff 1 N.Y.S. 174, 48 Hun 
562]; In re Prospect Park, etc., R. Co., 
67 N.Y. 371; Peo. v. Lawrenee, 41 N. 
Y. 123; Gubner v. McClellan, 115 N. 
Y.S. 755, 130 App.Div. 716; Harden- 
bergh v. Van Keuren, 16 Hun 17 [rev 
4 Abb.N.Cas. 43]; Smith v. Buffalo, 
100 N.Y.S. 922, 51 Misc. 244. 


N.D.—Brown v. Steckler, 168 N.W. 
670, 40 N.D. 118, 1 A.L.R. 753. 


Okl.—State v. Johnson, 215 P. 945, 
90 Okl. 24; Oklahoma Gin Co. v. State, 
158 P. 629, 63 Okl. 10. 


Or.—State v. Tazwell, 266 P. 238, 
125 Or. 528, 59 A.L.R. 1436 [motion 
den 270 P. 486, 126 Or. 585]; Upham 
v. Bramwell, 209 P. 100, 210 P. 706, 
L05 “Or 597; 25 AER. 919; ~ Singer 
Mfg. Co. v. Graham, 8 Or. 17, 34 Am.R. 
572. : 


Pa.—Commonwealth v. Budd Wheel 
Co., 138 A. 915, 290 Pa. 380; Com. v. 
Morningstar, 22 A. 867, 144 Pa. 103; 
Fredericks v. Pennsylvania Canal Co., 
2 A. 48, 109 Pa. 50; Carr v. Aitna Ac- 
cident & Liability Co., 64 ,Pa.Super. 
343; .Locomobile Co. v. Malone, 24 
Pa.Dist. 1658, 43 Pa.Co. 168; Com. v. 
Frasso, 23 Pa.Dist. 16. 


S.C.—Henderson v. McMaster, 88 
S.E. 645, 104 S.C. 268; Aycock-Little 
Co. v. Southern R. Co., 57 S.E. 27, 76 
S'C. 331; Ex p. Bacot, 15. S.E. 204, 
86 S.C. 125, 16 L.R.A. 586. 


S.D.—First Nat. Bank v. Halstead, 
229 N.W. 294; Murphy v. Standard Oil 
Co. of Indiana, 207 N.W. 92, 49 S.D. 
197; Metropolitan Casualty Ins. Co. 
of New York v. Basford, 139 N.W. 
795, 81 S.D. 149; State v. McPherson, 
139 N.W. 368, 30 S.D. 547. 


Tenn.—Spring Hill Cemetery v. 
Lindsey, 87 S.W.(2d) 111, 162 Tenn. 
420; Bouldin v. Taylor, 275 S.W. 340, 
152 Tenn. 97; Heymann v. Hamilton 
Nat. Bank, 266 S.W. 1048, 151 Tenn. 
21; Hamilton Nat. Bank v. Amster, 
184 S.W. 5, 134 Tenn. 537; Tennessee 
Coai, Iron & R. Co. v. Paint Rock 
Flume & Transportation Co., 160 S.W. 
522, 128 Tenn. 277; Stonega Coke & 
Coal Co. v. Southern Steel Co., 131 S. 
W. 988, 123 Tenn. 428, 31 L.R.A.N.S. 
278; Nichols, etc., Co. v. Loyd, 76 S. 
W. 911,°111 Tenn. 145. 


Tex.—American Indemnity Co. v. 
City of Austin, 246 S.W. 1019, 112 
Tex. 239 [rev (Civ.App.) 211 S.w. 
812]; Missouri, ete., R. Co. v. State, 
113 S.W. 916, 102 Tex. 153 [rev (Civ. 
App.) 109 S.W. 867]; Missouri, etce., 
R. Co. v. State, 100 S.W. 766, 100 Tex. 
420 [rev (Civ.App.) 97 S.W. 720]; 
English, etc., Mortg., etce., Co. v. Har- 
dy, 55 S.W. 169, 93 Tex. 289; Provi- 
dence Washington Ins. Co. v. Levy & 
Rosen, (Civ.App.) 189 S.W. 1035 [rev 
on other grounds (Commn.App.) 222 
S.W. 216]. 

Va.—Commonwealth vy. United Cig- 
arette Mach. Co., 89 S.E. 935, 119 Va. 
447; Martin v. South Salem Land Co., 
26 S.E. 591, 94 Va. 28, 


Wash.—Spokane & I. E. R. Co. v. 
Spokane County, 134 P. 688, 75 Wash. 
72 [error dism 385 S.Ct. 284, 238 U.S. 
642, 59 L.Ed. 1502]; State v. Mer- 
chant, 92 P. 890, 48 Wash. 69; State 


For later cases, developments anid changes in the law see Annotations,. 


v. Fraternal K. & L., 77 PR. 500, 35 
Wash. 338. 


W.Va.—Chesapeake, etc., R. Co. v. 
Patton, 9 W.Va. 648. 


90. U.S.—Hoboken v. Pennsylvania 
R.>Go., 8 S.Ct. .643, 124 U.S. +656, 31 
L.Ed. 543; Mahomet v. Quackenbush, 
6 S.Ct. 858, 117 U.S: 508, 29 L.Ed. 982; 
Jonesboro City v. Cairo, etc., R. Co., 
4 S.Ct. 67, 110 U.S. 192, 28 L.Ed. 116; 
Producers’’ Naval Stores Co. v. Mc- 
Allister, 278 F. 13 [cert den 42°S,Ct. 
383, 258 U.S. 627, 66 L.Ed. 798]; Crow- 
ther v. Fidelity Ins. etc., Co., 85 F. 
aa 29 C.C.A, 1; Case v. Loftus, 43 F. 

39. 


Colo.—Greeley Transp. Co. v. Peo., 
245 P. 720, 79 Colo. 307; Edwards v. 
Deniver,;: etc:, RK. eCo.,¢ 21; Ph 1011, 213 
Colo. 59. 


Fla.—State v. Knowles, 16 Fla. 577. 


Ga.—Macon, etc., R. Co. v. Gibson, 
Ti S.E. 442,85 Ga. 1,.21 Am.S.R. 135; 
Northeastern —R. Co. v. Morris, 59 
Ga. 364; Robinson y. Darien Bank, 
18 Ga. 65. 


Ill—Wedesweiler v. Brundage, 130 
N.E. 520, 297 Ill. 228. 


Ind.—Mull vy. Indianapolis, etc., 
Traction Co., 81 N.E. 657, 169 Ind. 214; 
Bell v. Maish, 36 N.E. 358, 1118, 137 
Ind, 226. 


Ky.—O’Bannon y. Louisville, ete., 
R. Co., 8 Bush 348; Bierly v. Quick 
Run, etc., Turnpike Road Co., 29 S.W. 
874, 17 Ky.L. 36; Cassell v. Lexing- 
ton, ete., Turnpike Road Co., 9 S.W. 
502, 701, 10 Ky.L. 486. 


La.—State v. Board of Adm’rs of 
Tulane Education Fund, 51 So. 488, 
125 La, 432. 


Md.—Home for Incurables of Balti- 
more City v. Bruff, 153 A. 403, 160 Md, 
156; Brown vy. Maryland Tel., etc., Co., 
61 A. 338, 101 Md. 574; Gans vy. Carter, 
25 A. 663, 77 Md. 1. 


Mich.—Whitney Realty Co. v. De- 
land, 199 N.W. 669, 228 Mich. 191; 
Peo. v. Sperry & Hutchinson Co., 164 
N.W. 508, 197 Mich. 532, L.R.A.1918A 
797; Reuter Hub & Spoke Co. v. 
Hicks, 148 N.W. 339, 181 Mich. 250; 
Canal St. Gravel-Road Co. v. Paas, 
54 N.W. 907, 95 Mich. 372; Wardle v. 
ee 49 N.W. 212, 588, 86 Mich, 


Mo.—Clark y. Atchison, T. & S. F. 
Ry. Co., 6 S.W.(4d)-954, 319 Mo. 865; 
Dorris Motor Car Co. v. Colburn, 270 
S.W. 339, 307 Mo. 187; State ex rel. 
Great American Home Say. Institu- 
tion v. Lee, 233 S.W. 20, 288 Mo. 679; 
Booth v. Scott, 205 S.W. 633, 276 Mo. 
1 [error dism 253 U.S. 475, 64 LiKd. 
1020]; Moyer v. Chicago & A. R. Co., 
198 S.W. 839; Cox v. Hannibal, etce., 
R. Co., 74 S.W. 854, 174 Mo. 588. 


N.J.—Hill v. Morrison, 46 N.J.Law 
488; Hoffman v. Eagle Cement Cor- 
poration, (Ch.) 121 A. 723; New York, 
ete), Ro Cov wes Montclair Dipl ah TA 
493, 47 N.J.Eq 591; Gifford v. New 
Jersey R., etc., Co., 10 N.J.Eq. 171. 


N.Y.—Rogers v. Union R. Co., 30 
N.Y.S. 855, 10 Misc. 57. 


Okl.—State v. Johnson, 215 P, 945, 
90 Okl. 21. 


Pa.—Philadelphia v. Spring Garden 
Farmers’ Market Co., 29 A. 286, 161 
Pa, 522; Luzerne Water Co. v. Toby 
Creek Water Co., 24 A. 117, 148 Pa. 
568; Millvale Borough v. Evergreen 
RaiCo.,, 18 -AV9Sey disk "Par ie 7 Ube An 


369; Union Pass. R. Co.’s Appeal, §L 
Pa. 91; Philadelphia v. Ridge Ave. 
Pass. R. Co., 6 Pa.Co.- 283; .Unton 
Pass. R. Co.’s Appeal, 4 Leg.Gaz. 381; 
City Sewage Utilization Co. v. Davis, 
8 Phila. 625. 


S.C.—Ex p. Wachovia Bank & Trust 
Co., 158 S.E. 214, 160 S.C. 104. / 


S.D.—Metropolitan Casualty Ins. 
Co. of New York y. Basford, 139 N.W. 
USSF 1. SDs 1492 


Tenn.—Spring Hill Cemetery v.. 
Lindsey, 37 S.W.(2d) 111, 162 Tenn, 
420; Frazier v. East Tennessee, etc., 
R. Co., 12 S.W. 537, 88 Tenn. 138 [aff 
ee: 517, 139 U.S. 288, 35 L.Ed. 


Tex.—Houston, etc., R. Co. v. Odum, 
63) "Tex, 343° Texas,, ‘etce:, SR: Cow v2 
Mayes, (App.) 15 S.W. 43, 4 Tex.App. 
Civ.Cas. § 159. 


Wash.—Duke v. American Casualty 
or of Tacoma, 226 P. 501, 130 Wash. 


Wis.—yYellow River Imp. Co. v. Ar- 
nold, 49 N.W. 971, 46 Wis. 214. 


‘91. U.S.—Thomas v. Wabash, etc., 
R. Co., 40 F. 126, 7 L.R.A. 145. 


Ala.—Kimbrell v. Louisville & N. R. 
Co., 67 So. 586, 191 Ala. 392; Evans 
v. Memphis, ete., R. Co., 56 Ala. 246, 
28 Am.R. 771. 


Cal.—Gieseke v. San Joaquin Coun- 
ty, 42 P. 446, 109 Cal. 489. 


Ga.—Southern Ry. Co. v. Melton, 65 
S.E. 6€5, 133 Ga, 277. 


Ill.—Chicago & S. Traction Co. v. 
Illinois Cent. R. Co., 92 N.E. 583, 246 
Ill. 146; Allardt v. Peo., 64 N.E. 533, 
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Iowa.—Schulz v. Parker, 139 N.W. 
173, 158 Iowa 42, Ann.Cas.1915D 553. 


Kan.—Star Grain, ete., Co. v. Atchi- 
son, ete.” RoCo.; 116; P. +806, (85 Kan: 
281; Tucker v. Missouri Pac. Ry. Co., 
108 P. 89, 82 Kan. 222 [rev on other 
grounds 33 S.Ct. 961, 230 U.S. 340, 57 
L.Ed, 1507]. 


Mich.—Groesbeck v. Detroit United 
Ry., 177 N.W. 726, 210 Mich. 227. 


Mo.—McGrew v. Missouri Pac. Ry. 
Co., 166 S:W. 1038, 258 Mo. 23; Mce- 
Grew v. Missouri Pac. Ry. Co., 132 S. 
W. 1076, 230 Mo. 496. 


Pa.—Pennsylvania R. Co. v. Ewing, 
88 A. 775, 241 Pa. 581, 40 L.R.A.N.S. 
977, Ann.Cas.1915B 137. 


S.C.—McTeer v. Southern Express 
Co., 58 S.E. 930 [aff sub nom. Atlantic 
Coast Line R. Co. v. Mazursky, 30 S. 
Ct. 378, 216 U.S. 122, 54 L.Ed. 411]; 
Aycock-Little Co. v. Southern Ry. Co., 
BS BN 2g hb Sioussol 


Tex.—Texas Cent. R. Co. v. Han- 
nay-Frerichs & Co., (Civ.App.) 130 
S.W. 250 [mod on other grounds 142 
S.W. 1163, 104 Tex. 603]. 


92. U.S.—Barnes v. Southern Pac. 
Co., 16 F.(2d) 100 [cert den 47 S.Ct. 
571, 273 U.S. 766, 71 L.Ed. 881]. 


Ala.—Mobile v. Louisville, ete, R. 
Co., 26 So. 902, 124 Ala. 132. 


Ga.—Morrison v. Cook, 91 S.H. 671, 
146 Ga. 570; Atlanta v. Gate City St. 
R. Co., 4 S.E. 269, 80 Ga. 276. 


Kan.—Marion County v. 
County, 26 Kan. 181. 


Mich.—Jackson, etc., Traction Co. 
v. Railroad Comrs., 87 N.W. 133, 128 
Mich. 164. 


Harvey 


same title and section number, 
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ous miscellaneous affairs,®* 


operative associations.°*4 


Mo.—Cox v. Hannibal & St. J. R. 
Co., 74 S.W. 854, 174 Mo. 588. 


N.J.—Stockton v. New Jersey Cent. 
R. Co., 24 A. 964, 50 N.J.Eq. 52, 17 
L.R.A. 97. 


N.Y.—Central Crosstown R. Co. v. 
aoe pe Phra St Ru Con54 .How:Pr. 


Pa.—Olyphant Borough v. Dela- 
ware & H. Co., 73 A. 1101, 225 Pa. 147; 
Union Pass. R. Co.’s Appeal, 81* Pa. 
91; Kauffman’s Pet., 18 Pa.Dist. 267; 
Philadelphia v. Ridge Ave. Passenger 
R. Co., 6 Pa.Co. 283. 


Tenn.—-Ryan v. Louisville, etc., Ter- 
minal Co., 50 S.W. 744, 102 Tenn. 111, 
45 L.R.A. 3038. 


93. U.S.—Weoodson v. Murdock, 22 
Wall. 351, 22 L.Ed. 716; Baltimore, 
ore R. Co. v. Jefferson County, 29 F. 

oO. 

Ala.—Louisville & N. R. Co. v. 
State, 76 So. 505, 16 Ala.App. 199. 


Fla.—Disston v. Board of Trustees 
of Internal Improvement Fund of 
Florida, 79 So. 295, 75_Fla. 653; Sa- 
vannah, etc., R. Co. v. Geiger, 21 Fla. 
669, 58 Am.R. 697. 


Ga.—Wadley Southern Ry. Co. v. 
State, 73 S.E. 741, 137 Ga. 497 [aff 35 
StCt 214, 235 Us8.651;-59 Lhd. 405]. 


Tll.—Ross v. Chicago, ete., R. Co., 
77 Ill. 127; Belleville, etc., R. Co. v. 
Gregory, 15 Ill. 20, 58 Am.D. 589. 


Ind.—Norton v. Union Traction Co. 
of Indiana, 110 N.E. 113, 183 Ind. 666, 
Ann.Cas.1918A 156; Wandalia R. Co. 
v. Railroad Commission of Indiana, 
101 N.E. 85, 182 Ind. 382 [aff 37 S.Ct. 
93, 242 U.S. 255, 61 L.Ed. 276]. 


La.—Mississippi, ete. R. Co. v. 
Wooten, 36 La.Ann. 441. 


Md.—United Rys. & Electric Co. of 
Baltimore v. City of Baltimore, 88 A. 
617, 121 Md. 552. 


Mich.—Toledo, etc., R. Co. v. Dun- 
lap, 11 N.W. 271, 47 Mich. 456; Con- 
tinental Imp. Co. v. Phelps, 11 N.W. 
167, 47 Mich. 299. 


Minn.—Winona, etc., R. Co. v. Wal- 
dron, 11 Minn. 515, 88 Am.D. 100. 


Mo.—Murrell v. Kansas City, St. L. 
& C. R. Co., 213 S.W. 964, 279 Mo. 92. 


N.J.—City of Burlington v. Penn- 
sylvania R. Co., 142 A. 23, 104 N.J. 
Law 649; Whittingham v. Milburn 
Tp.,. 102 A. 1055, 290. N:J.Law . 348; 
Whittingham v. Milburn Tp., 100 A. 
854, 90 N.J.Law 344 [aff 102 A. 1054, 
90 N.J.Law 344]. 


N.Y.—Peo. v. Morgan, 65 Barb. 473, 
1 Thomp.@&C,. 101 \[rev—on' other 
grounds 55 N.Y. 587]; Wilson v. New 
York, etc., R. Co., 2 N.Y.S. 65. 


Or.—Corvallis & E. R. Co. v. Ben- 
son, 121 P. 418, 61 Or. 359 [error dism 
erent 206,.285 U.S. 691,-59- L.Ed. 
28]. 


Pa.—In re Daugherty’s Case, 51 Pa. 
Super. 120; Pennsylvania’ R. Co. v. 
Wehrle, 25 Pa.Dist. 824; West Phil- 
adelphia Pass. R. Co. v. Union Pass. 
R. Co., 9 Phila. 495, 29 Leg.Int. 196. 


S.D.—Dunlap v. Chicago, M. & St. 
P. Ry. Co., 144 N.W. 226, 32 S.D. 581. 


Tex.—Houston, etc., R. Co. v. State, 
68 S.W. 777, 95 Tex. 507; Texas & P. 


and apply also to 
statutes relating to building and loan and other co- 
Under a title indicating 
that the subject of the act is incorporation, any prop- 
er provisions relating to the powers, rights, privi- 
leges, regulation, control, operation, and maintenance 
of the corporation may be included in the act without 


STATUTES 


ments. 


Ry. Co. v. Matkin, (Civ.App.) 142 S.W. 
604 [aff 174 S.W. 1098, 107 Tex. 125]. 


Wash.—Ewing v. Seattle, 104 P. 259, 
55 Wash. 229. 


Lin ers ais v. Albany, 28 Wis. 


94. U.S.—In re Wyoming Valley 
Co-op. Ass’n, 198 F., 436. 


Ala.—Lindsay v. U. S. Sav., etc., 
Assoc., 24 So. 171, 120 Ala. 156, 42 
L.R.A. 783; Montgomery v. National 
Sy ete., Assoc., 18 So. 816, 108 Ala. 


Cal.—Provident Mut. Bldg.-Loan 
on v. Davis, 76 P. 1034, 1438 Cal. 


Ga.—Harrell y. Cane Growers’ Co- 
op. Ass’n; 126 S.E. 531, 160 Ga. 30. 


Ind.—Bush v. State, 119 N.E. 417, 
187 Ind. 339; Clark vy. Darr, 60 N.E. 
688, 156 Ind. 692. 


Iowa.—Clear Lake Co.-op. Live 
Stock Shippers’ Assoc. v. Weir, 206 
N.W. 297, 200 Iowa 1293; Iowa Sav., 
etc., Assoc. v. Selby, 82 N.W. 968, 111 
Iowa 402; Guaranty Sav., etc., Assoc. 
fe eae 78 N.W. 823, 108 Lowa 


La.—Louisiana Farm Bureau Cot- 
ton Growers’ Co-op. Ass’n v. Clark, 
107 So. 115, 160 La. 294. 


Neb.—Nebraska Loan, etc., Assoc. 
v. Perkins, 85 N.W. 67, 61 Neb. 254; 
Chadron Loan, etc., Assoc. v. O’Linn, 
95 N.W. 368, 1 Neb. (Unoff.) 1. 


N.D.—Chaffee v. Farmers’ Co-op. 
Bede ok Co., 168 N.W. 616, 39 N.D. 


Tenn.—State v. Folk, 135 S.W. 776, 
124 Tenn. 119. 


Va.—Bosang v. Iron Belt Bldg., etc., 
Assoc., 30 S.E. 440, 96 Va. 119. 


95. Ala.—Montgomery Mut. Bldg., 
etc., Assoc. v. Robinson, 69 Ala. 4138. 


Del.—Clendaniel vy. Conrad, 83 A. 
1036, 26 Del. 549, Ann.Cas.1915B 968 
[error dism 35 S.Ct. 203, 235 U.S. 712, 
59 L.Ed. 437]. 


Ga.—Goldsmith v. Central R. Co., 62 
Ga. 509; Goldsmith v. Georgia R. Co., 
62 Ga. 485; Goldsmith v. Rome R. Co., 
62 Ga. 473; Goldsmith v. Augusta & 
S. R. Co., 62 Ga. 468. 


Ill.— Belleville, etc., R. Co. v. Greg- 
ory, 15 Ill. 20, 58 Am.D. 589. 


N.Y.—Oneonta Light & Power Co. 
v. Schwarzenbach, 150 N.Y.S. 76, 164 
App.Div. 548 [aff 114 N.E. 1075]; 
Freeman vy. Panama R. Co., 7 Hun 
122. Compare Economic Power, etc., 
Co. v. Buffalo, 88 N.E. 389, 195 N.Y. 
286 (holding that an act entitled one 
to incorporate the ““Economic Power & 
Construction Company” may not val- 
idly embrace a provision granting the 
corporation the privilege of using the 
streets, highways and publie places 
in conducting its business, since nei- 
ther the word “power” nor the word 
“construction” gives any indication 
of a business requiring a special fran- 
chise). 

Wash.—State v. Snohomish County 
Super. Ct., 123 P. 996, 997 [quot Cyc]. 

[a] Thus an act creating a rail- 


road corporation is not void because 
it confers upon the corporation the 
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violating a constitutional requirement that the sub- 
ject of a statute be expressed in its title;9®> and 
corporate powers granted by an act need not be 
enumerated in its title.°® 

[§ 413] c. Businesses, Occupations, and Employ- 
Statutes relating to businesses, occupations, 
or employments,®* or to the practice of profes- 


power to construct branch roads, to 
purchase lands, to mine for coal, to 
purchase or lease ferry franchises, 
ete., without expressing these pow- 
ers in the title. Belleville, ete., R. Co. 
v. Gregory, 15 Ill. 20, 58 Am.S.R. 589. 


96. Lockhart v. Troy, 48 Ala. 579; 
Goldsmith v. Rome R. Co., 62 Ga. 473. 
See Houston, etc., R. Co. v. Odum, 53 
Tex. 343 (holding that ‘‘An act for 
the relief” of a designated railroad 
company is sufficiently broad as to 
title to include a provision authoriz- 
ing an extension of the road of such 
company). 


97. U.S.—Northern Pac. Express 
eee v. Metschan, 90 F. 80, 32 C.C.A. 


Ala.—Gibson v. State, 106 So. 231, 
214 Ala. 38. i 


Colo.—Burcher v. Peo., 93 P. 14, 41 
Colo. 495, 124 Am.S.R. 143. 


Fla.—State v. Palmes, 3 So. 171, 23 
Fla. 620. 


Ga.—Badger v. State, 114 S.E. 635, 
154 Ga. 443. 


Tl1l.—Allardt v. Peo., 64 N.E. 533, 197 
Tll. 501. 


Ind.—Henderson v. London, ete., 
Ins. Co., 34 N.B. 565, 135 Ind. 28, 41 
Am.S.R. 410, 20 L.R.A. 827. 


Iowa.—State v. Fairmont Creamery 
Co. of Nebraska, 133 N.W. 895, 153 
Iowa 702, 42 L.R.A.N.S. 821; State, v. 
Bristow, 109 N.W. 199, 131 Iowa 664. 


Ky.—Commonwealth v. Bassett, 188 
S.W. 459, 171 Ky. 385. 


La.—State v. Hill, 123 So. 317, 168 
La. 761, 69 A.LL.R. 574; Beary v. Nar- 
rau, 37 So. 961, 113 La. 1034; Wil- 
liams v. Payson, 14 La.Ann. 7. 


Mich.—Skinner y. Wilhelm, 30 NW. 
311, 63 Mich. 568. 


Minn.—State v. Bridgeman & Rus- 
sell Co., 134 N.W. 496, 117 Minn. 186, 
Ann.Cas.1913D 41. 


Mo.—State v. Crites, 209 S.W. 863, 
277 Mo. 194. 


N.J.—Sneath v. Mager, 44 A. 983, 
64 N.J.Law 94; Grover v. Ocean 
Grove Camp-Meeting Assoc., 45 N.J. 
Law 399. 


Pa.—Com. v. Schulte, 26 Pa.Super. 
95; Com. v. Hartzell, 5 Pa.Dist. 148, 
17 Pa.Co." 9'5"-Com.*'v.. aloores auNbeas 
Dist. 649, 16 Pa.Co. 481; Com. v. Lehr, 
16 Pa.Co. 532, 


Tenn.—Ragio v. State, 6 S.W. 401, 
86 Tenn. 272. 


Tex.—Ex p. White, 
82 Tex.Cr. 85. 


Va.—Tobacco Growers’ Co-op. Ass’n 
v. Danville Warehouse Co., 132 S.E. 
482, 144 Va. 456. 


And see cases infra this note. 


[a] Particular businesses and oc- 
cupations.—The general rules as to 
subjects and titles of acts apply to 
statutes relating to: Amuse- 
ments. Jewel Theater Co. v. Winship, 
144 N.W. 835, 178 Mich. 399, Ann.Cas. 
1915C 1212; State v. Blackstone, 22 
S.W. 370, 115 Mo. 424; Buffalo Branch 
Mut. Film Corp. v. Breitinger, 95 A, 
433, 250 Pa. 225 [aff 23 Pa.Dist. 837]. 
(2) Auctions. Davidson v. Phelps, 
107 So. 86, 214 Ala. 236. (3) Banks 
and banking. Williams v. Carver, 154 


198 S.W. 5838, 
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sions,®® such as architecture or engineering,®® den- 
tistry,1 the law,? medicine or eurgery,® or pharma- 


P, 472, 171 Cal. 658; In re Barnett’s 
Estate, 275 P. 453, 97 Cal.App. 138; 
State v. Arnold, 38 N.H. 820, 140 Ind. 
628; State v. Leland, 98 N.W. 92, 91 
Minn. 321; Noble State Bank v. Has- 
kell, 97 P. 590, 22 Okl. 48 [aff 31 S.Ct. 
186, 219 U.S. 104, 55 L.Ed. 112, 32 
L.R.A.N.S. 1062, Ann.Cas.1912A | 487, 
op am 31 S.Ct. 299, 219 U.S. 575, 55 
L.Ed. 341]; Commonwealth v. Bilotta, 
61 Pa.Super. 264. (4) Barbers. Bang- 
hart v. Walsh, 171 N.E. 154, 339 I. 
132; Moler v. Whisman, 147 S.W. 985, 
243 Mo. 571, 40 L.R.A.N.S. 629, Ann. 
Cas.1913D 392; State v. Briggs, 77 P. 
750, 78 P. 361, 45 Or. 366; State v. 
Nolan, 30 S.W.(2d) 601, 161 Tenn. 293; 
State v. Bergfeldt, 83 P. 177, 41 Wash. 
234 [error dism 28 S.Ct. 764, 210 U.S. 
438, 52 L.Ed. 1138]; State v. Sharp- 
less, 71 P. 737, 31 Wash. 191, 96 Am. 
S.R. 893. (5) Billiard rooms. Fowler 
v. Anderson, 128 S.E. 410, 131 S.C. 
471. (6) Bus operation. 
City of Des Moines, 156 N.W. 883, 178 
Jowa 455; Gillard v. Manufacturers’ 
Ins. Co., 107 A. 446, 93 N.J.Law 215 
(aff 104 A. 707, 92 N.J.Law 141]; In 
re Sioux Falls Traction System, 
CSSD), 228 SN. Wil 79.4 .C7,), sCarriers. 
State v. Manhattan Oil Co., 203 N.W. 
301, 199 Iowa 12138; Samueison v. 
State, 95 S.W. 1012, 116 Tenn. 470, 115 
Am.S.R. 805; State v. Ferry Line Au- 
to Buss Co., 161 P. 467, 93 Wash. 614; 
State v. Seattle Taxicab & Transfer 
015, 156.) B..4837,2:90-JWash. 41/6... C89, 
Cigarette dealers. Alperson v. Wha- 
len, 105 N.W. 474, 74 Neb. 680. (9) 
Commercial agencies. State v. Mor- 
gan, 2 S.D. 32, 48 N.W. 314 [error dism 
15 S.Ct. 1041, 159 U.S. 261, 40 L.Ed. 
L457. (10) Commission merchants. 
State v. Mohler, 158 P. 408, 98 Kan. 
465; Arnold v. Hanna, 290 S.W. 416, 
315 Mo. 823 [aff 48 S.Ct, 212, 276 U.S. 
591, 72 L.Ed. 721]; Northern Cedar 
Co. v. French, 230 P. 837, 131 Wash. 
394 [mod on other grounds 233 P. 39, 
133 Wash. 692, and error dism 46 S.Ct. 
204, 270 U.S. 625, 70 L.Ed. 767]. (11) 
Cotton buyers. Park v. Laurens Cot- 
ton Mills, 56 S.B. 234, 75 S.C. 560. 
(12) Cotton ginning. Ex p. Ferguson, 
15 S.W.(2d) 650, 112 Tex.Cr. 152;, Ex 
p. White, 198 S.W. 5838, 82 Tex.Cr. 85. 
(13) Elevator companies. State v. 
Minneapolis, ete., El. Co., 114 N.W. 
485, 17 N.D. 31; State v. Minneapolis, 
ete., El. Co., 114 N.W. 482, 17 N.D. 
23, 1388 Am.S.R. 691. (14) Food pur- 
veyors. State v. Snow, 47 N.W. 777, 
81 Towa 642, 11 L.R.A. 355; Peo. v. 
Rotter, 91 N.W. 167, 1381 Mich. 250; 
Peo. v. Worden Grocer Co., 77 N.W. 
315, 118 Mich, 604; Butler v. Cham- 
bers, 30 N.W. 3808, 36 Minn. 69, 1 Am. 


S.R. 638; State v. McKinney; 74 P. 
1095, 29 Mont. 375; Shivers v. New- 
ton, 45 N.J.Law 469; Hathaway 


v. McDonald, 68 Pa. 876, 27 Wash. 
659, 91 Am.S.R. 889. (15) Hawkers 
and peddlers. Com. v. Rabe, 15 Pa. 
Dist. 700. (16). Hotels. State v. 
Kingsley, 18 S.W. 994, 108 Mo, 135; 
State v. Yardley, 32 S.W. 481, 95 Tenn. 
546, 34 L.R.A. 656; (17) Insurance. 
Sheffield Oil Mill v. Pool, 58 So. 1027, 
169 Ala. 420; Rayford v. Faulk, 45 
So. 714, 154 Ala. 285; In re Pinkney, 
27 P. 179, 47 Kan. 89; Langston v. U. 
S. Nat. Life & Casualty Co., 4 La.App. 
474; Boyer v. Grand Rapids Fire Ins. 
Co., 88 N.W. 124, 124 Mich. 455, 83 Am. 
S.R. 338; State v. Hickman, 44 A, 
1099, 68 N.J.Law 666 [aff 41 A. 942, 
62 N.J.Law 499]. (18) Lending mon- 
ey. Wallace v. Zinman, 254 P. 946, 
200 Cal. 585, 62 A.L.R. 1341; Rice.v. 
Franklin Loan & Finance Co., 258 P. 
223, 82 Colo. 163; Cavanaugh, v. Peo., 
157 P. 200, 61 Colo. 292; Morgan v. 
Shepherd, (Ga.) 154 S.E. 780; Mor- 


Huston v.. 
Ky.L. 2027; 


STATUTES 


gan v. Lowry, 149 S.E. 37, 168 Ga. 723 
[appeal dism 50 S.Ct. 238, 281 U.S. 
691, 74 L.Ed. 1120]; Badger v. State, 
114 S.B. 635, 154 Ga. 443; Peo. v. 
Stokes, 118 N.E. 87, 281 Ill. 159; State 
v. Hill, 123 So. 317, 168 La. 761, 69 
A.L.R. 574; Peo. v. Quider, 149 N.W. 
1, 183 Mich. 82; Commonwealth v. Pu- 
der, 104 A. 505, 261 Pa. 129; Wheeler 
v. Remedial Loan Co. of Philadelphia, 
67 Pa.Super. 21; Commonwealth v. 
Puder, 67 Pa.Super. 11; In re Elder, 
23 Pa.Dist. 161; Com. v. Lynch, 22 
Pa.Dist. 454; Spicer v. King Bros. & 
Co., 189 S.W. 865, 136 Tenn. 408. (19) 
Lodging-houses. Com. v. Muir, 36.4. 
413, 180 Pa. 47. (20) Making or is- 
suing contracts redeemable in the 
order of their issue. State v. Pre- 
ferred Tontine Mercantile Co., 82 S.W. 
1075, 184 Mo. 160 [error dism 26 
S.Ct. 748, 199 U.S., 613, 50 L.Ed. 334]. 
(21) Mining Com. v. Reinecke Coal 
Min. Co.,.79 S.W. 287, 117 Ky. 885, 25 
State v. Murlin, 38 S.W. 
923, 187 Mo. 297; Mahon v. Pennsyl- 
vania Coal Co., 118.A. 491, 274 Pa. 
489 [rev 438 S.Ct. 158, 260 U.S. 393, 67 
Bde 322.5528 st ASR eal sad ae (22) 
Pawnbroking. Peo. v. Quider, 149 
N.W. 1, 183 Mich, 82. (23) Plumbing. 
State v. Fowler, 114 So. 435, 94 Fla. 
752; Louisville v. Coulter, 197 S.W. 
§19, 177 Ky. 242, L.R.A.1918A_ 811. 
(24) Railways. Chicago, etc., R. Co. 
v. Anderson, 101 N.W. 1019, 72 Neb. 
856; Doeppenschmidt v. Internation- 
al, etc., R. Co., 101 S.W. 1080, 100 Tex. 
532; International, etce., R. Co. v. Tex- 
as R. Commn., 89 S.W. 961, 99 Tex. 332 
[aff (Civ.App.) 86 S.W. 16]; In re 
O’Neill, 83 P. 104, 41 Wash. 174, 3 
L.R.A.N.S. 558. (25) Securities deal- 


ers. State v..Bauman, 87 So. 732, 148 
La. 743. (26) Transient merchants. 
Levy v. State, 68 N.E. 172, 161 Ind. 
251. (27) Trapping and_ shipping 
furs. State v. Stanley, 127 S.E. 574, 
131 S.C. 511. (28) Warehousemen. 


Faircloth-Segrest Mercantile Co. v. 
Roach, 100 So. 908, 211 Ala. 498: 
Sykes v. Peo., 19 N.E. 705, 127 Til. 
117, 2 L.R.A. 461; State v. Koshland, 
35 P. 32, 25 Or. 178; State v. Oakley, 
225 P. 425, 129 Wash. 553. 


98. Peet Stock Remedy Co. v. Mc- 
Mullen, 32 F.(2d) 669. And see cases 
infra notes 99—4, 


99. State Board of Examiners for 
Architects and Engineers v. Standard 
Engineering Co., 7 S.W.(2d) 47, 157 
Tenn. 157. 


1. Cal.—Ex p. Victor, 148 P. 975, 
27 Cal.App. 73. 


Colo.—Gothard v. Peo., 74 P. 890, 32 
Colo. 11. 


Ga.—Morris v. State, 43 S.E. 368, 
aGa. 


Mo.—State v. Doerring, 92 S.W. 489, 
194 Mo, 398. . 


S.D.—State v. Carlisle, 139 NW. 
127, 30 S.D. 475 [error dism 35 S.Ct. 
668, 238 U.S. 609, 59 L.Ed. 1487]. 


2. Ariz.—In re Miller, 244 P, 
29 Ariz. 582. : sede 


Cal.—In re 
92 Cal.App. 64 


Colo.—Peo. v. Erbaugh, 94 P. 34 
42 Colo. 480. = cas 


Fla.—In re De Woody, 113 So. 677, 
94 Fla. 96. - } 


Idaho.—In re Edwards, 266 P. 665, 
45 Idaho 676; Jackson v. Gallet, 228 
P. 1068, 39 Idaho 382. 


Iowa.—Dayton v. Pacific Mut. L. 
Ins, Co., 210 N.W. 945, 202 Iowa 753; 
Rains v. First Nat. Bank, 206 N.W. 


pera n ts 268 P. 971, 
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cy,* including acts pertaining to licenses and license 
fees or occupation taxes,° or to monopolies or com- 


821, 201 Iowa 140. 


3._. Cal.—Peo. .v. Jordan, 156 P. 451, 
172 Cal. 391; Peo. v. T. Wah Hing, 190 
P. 662, 47 Cal.App. 327; Peo. v. Ah 
Fong, 145 P. 153, 25 Cal.App. 724. 


Colo.—Peo. v. Max, 198 P. 150, 70 
Colo. 100. 


Ill._—Peo. v. Gordon, 62 N.E. 858, 
194 Til. 560, 88 Am.S.R. 165 [rev 96. 
Ill.App. 456]; Peo. v. Blue Mountain 
Joe, 21 N.E. 923, 129 Ill. 370. 


_Iowa.—State v. Edmunds, 101 N.W. 
431, 127 Iowa 333. 


Kan.—State v. Wilcox, 68 P. 634, 64 
Kan. 789. 


La.—State v. Nelson, 65 So. 893, 135 
La. 678; State v. Lee, 31 So. 14, 106 
La. 400; Allopathic State Bd. v. Fow- 
ler, 24 So. 809, 50 La.Ann. 1358. 


Mich.—Locke _ v. Ionia Circuit 
Judge, 151 N.W. 6238, 184 Mich. 535; 
Peo. v. Phippin, 37 N.W. 888, 70 
Mich. 6. 


Mo.—State v. Smith, 135 S.W. 465, 
233 Mo. 242, 33 L.R.A.N.S. 179. 


Mont.—State v. Hopkins, 166 P. 304, 
54 Mont. 52. 


Neb.—Little v. State, 84 N.W. 248, 
60 Neb. 749, 51 L.R.A. 717. 


Okl.—Reeves v. State, 255 P. 162, 
86 Okl.Cr. 409; Ex p. Ambler,-148 P. 
1061, 11 OkI1.Cr, 449. 


Pa.—Com. v. Clymer, 66 A. 560, 217 
Pa. 302 [aff 30 Pa.Super. 61];.In re 
Campbell, 47 A. 860, 197 Pa. 581. 


S.C.—State y. Barnes, 112 S.E. 62, 
119 S.C. 213. 


Tenn.—Kirk v. State, 150 S.W. 83, 
126 Tenn. 7, Ann.Cas.1913D-1239, 


Tex.—Pistole v. State, 150 S.W. 618, 
68 Tex.Cr. 127. 


Utah.—State v. 
948, 47 Utah 452. 


Wash.—State v. Greiner, 114 P. 897, 
63 Wash. 46. 


4 State v. Kumpfert, 40 So. 365, 
115 La. 950; State v. Hall, 33 So. 318, 
109 La. 290; State v. Donaldson, 42 
N.W. 781, 41 Minn. 74; State v. Ham- 
lett, 110 S.W. 1082, 212 Mo. 80; State 
v. Miller, 103 P. 519, 54 Or. 381. 


5. U.S.—Merrick v. N. W. Halsey 
& Co., 37 S.Ct! 227, 242 U.S: 568)! 62 
L.Ed. 498 [rev 228 F. 805]; Johnson 
Transfer & Freight Lines v. Perry, 
47 F.(2d) 900; Northern Commercial 
Co. of Alaska vy. Territory of Alaska, 
289 F. 786. 


Ala.—Lehmann v. State Board of 
Public Accountancy, 94 So. 94, 208 
Ala. 185 [aff 44 S.Ct. 128, 263 U.S. 394, 
68 L.Ed. 364]; Spruill v. State, 106 
So. 875, 21 Ala.App. 211; Lovejoy v. 
City of Montgomery, 61 So. 597, 180 
Ala, 473 [answer conformed to 61 So. 
600, 9 Ala.App. 466]; City of Mont- 
gomery v. Royal Exchange Assur. 
Corporation of England, 59 So. 508, 5 
Ala.App. 318, 


Colo.—American Bonding Co. of 
Balhinare Vv. Peo. 127° P.941,.53 Colo! 
512. 


Fla.—Cahoon v. Smith, 128 So. 632, 
99 Fla, 1174; Smith v. Chase, 109 So, 
94, 91 Fla. 1044; Bx p, Powell, 70 So. 
392, 70 Fla. 363. 


Ga.—Georgia Highway Express vy, 
Harrison, 157 S.E. 464, 172 Ga. 431; 
Inter-City Coach Lines y. Harrison, 
157 S.E. 678, 172 Ga. 390; Wright v. 
Fulton County, 150 S.E. 262, 169 Ga. 
354; Lloyd v. Richardson, 124 S.R, 


Hrickson, 154 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


\ 


2 


: 
4 
; 
: 


37, 158 Ga. 638. 


Ill.—Peo. v. Sargent, 98 N.B. 959, 
254 Ill. 514, 5 
Ind.—Levy v. State, 68 N.E. 172, 


ree Ind. 251; State v. Bowers, 14 Ind. 


Iowa.—Camaras v. Sioux City, 184 
N.W. 821, 192 Iowa 372; Cook v. Mar- 
shall County, 93 N.W. 372, 119 Iowa 
384, 104 Am.S.R. 283 [aff 25 S.Ct. 233, 
196°U.S. 261,149 L.Ed, 471). : 


Ky.—Hampton Realty Co. v. Mid- 
dleton, 295 S.W. 904, 220 Ky. 603; 
Brown-Foreman Co. v. Common- 
wealth, 101 S.W. 321, 125 Ky. 402, 30 
Kyte 193 fatt (308 S:Cti hb 7872172 UsS, 
563, 54 L.Ed. 883]; Rumbley v. Hall, 
54 S.W. 4, 107 Ky. 349, 21 Ky.L. 1071; 
Nunn v. Citizens’ Bank, 53 S.W. 665, 
107 Ky. 262, 21 Ky.L. 961. 


La.—State v. Louisiana Coca-Cola 
Bottling Co., 124 So. 769, 169 La. 167; 
State v. Malory, 123 So. 310, 168 La. 
742; Lionel’s Cigar Store v. McFar- 
land, 111 So. 341, 162 La. 956; State 
v. Fobbs, 106 So. 840, 160 La. 237; 
State v. Fobbs, 106 So. 840, 160 La. 
237; State v. Louisiana Ry. & Navy. 
Co., 96 So. 667, 153 La, 816; Lacoste 
v. Department of Conservation of 
State of Louisiana, 92 So. 381, 151 La. 
909 [aff 44 S.Ct. 186, 263 U.S. 545, 68 
L.Ed. 437]; Police Jury of Caddo 
Parish v. City of Shreveport, 69 So. 
828, 137 La. 1032; State v. Stiles, 68 
So. '947)' 137% La. 540% 
field, 67 So. 557, 136 La. 702; State v. 
J. Foto & Bro., 63 So. 859, 134 La. 154; 
State v. Pabst Brewing Co., 55 So. 
349, 128 La. 770; Alexandria v. White, 
15 So. 15, 46 La.Ann. 449; Bouan- 
chaud v. Standard Coffee Co., 129 So. 
224, 14 La.App. 85 [rev 124 So. 851, 14 
La.App. 85]. 


Md.—Montgomery County Motor 
Co. v. State, 127 A. 637, 147 Md. 232; 
Burroughs Adding Mach. Co. v. State, 
126 A. 127, 146 Md. 192; State v. Case, 
103 A. 569, 132 Md. 269; Ruehl v. 
State, 100 A. 75, 130 Md. 188; Rug- 
gles v. State, 87 A. 1080, 120 Md. 553; 
State v. Loden, 83 A. 564, 117 Md. 
373, 40 L.R.A.N.S. 193, Ann.Cas.1913H 
1300; Steenken v. State, 42 A. 212, 88 
Md. 708; Keller v. State, 11 Md. 525, 
69 Am.D. 226. 4 


Mich.—Peo. v. Rawley, 204 N.W. 
137, 231 Mich. 374, 39 A.L.R. 1381. 


Minn.—Kerst v. Nelson, 213 N.W. 
904, 171 Minn. 191, 54 A.L.R. 495. 


Mo.—State v. Parker Distilling Co., 
139 S.W. 453, 236 Mo. 219, 237 Mo. 103. 


N.J.—Gillard  v. Manufacturers’ 
Casualty Ins. Co.,. 104 A. 707, 92 N.J. 
Law 141 [aff 107 A. 446, 93 N.J.Law 
215]; Bolles y. City of Newark, 80 A. 
97, 81 N.J.Law 184. 


Okl.—Pruitt vy. State, 
390. 

Or.—Lovejoy v. City. of Portland, 
188 P. 207, 95 Or. 459; State v. Ware, 
154 P.. 905. 155 P. 364, 79 Or. 367; State 
vy. levy, 147,P.,919;-76- Or: 63. 


Pa.—Commonwealth v. Samuel W. 
Black Co., 72 A. 261, 223 Pa. 74; Peti- 
tion of Burkel for Refund of License 
Fee, 74 Pa.Super. 416; Petition of Rif- 
fle for Refund of License Fee, 74 Pa. 
Super. 410; Commonwealth v. Young, 
57 Pa.Super. 521; Pittsburg & Alle- 
gheny Telephone Co. v. Braddock Bor- 
ough, 43 Pa.Super. 456; Martin vy. Bu- 
reau of Medical Education, etc., 23 Pa. 
Dist. 959; Com. v. Lynch, 22 Pa.Dist. 
454; Com. v. Lorman, 21 Pa.Co. 481. 


Statutes relating to taxation in gen- 
eral see supra § 405. 


(Cr.) 288 P. 


binations in restraint of trade,® and those dealing 
with the relations between employer and employee 


State v. Scho-. 
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or providing for the protection of the latter’? and 
the time or medium of payment ‘of employees’ 


6 Knight & Jillson Co. v. Miller,| & Color Works, 148 N.W. 485, 182 


87 N.E. 823, 172 Ind. 27, 18 Ann.Cas. 
1146; State v. American Surety Co., 
135 N.W. 365, 91 Neb. 22 [rev 133 
ea 235, 90 Neb, 154, Ann.Cas.1913B 


7 U.S.—Rail & River Coal Co. vy. 
Yaple, 214 F. 278 [aff 35 S.Ct. 359, 236 
U.S. 338, 59 L.Ed. 607]; Wind River 
Lumber Co. v. Frankfort Marine, Ac- 
cident & Plate Glass Ins. Co., 196 F. 
340, 116 C.GlA. 7160: 


Ala.—Chapman y. Railway Fuel 
Co., 101 So. 879, 212 Ala. 106; Georgia 
Casualty Co. v. Haygood, 97 So. 87, 
210 Ala, 56. 7 


Cal.—Ex p. Miller, 124 P. 427, 162 
Cal. 687 [aff 35 S.Ct. 342, 236 U.S. 373, 
59 L.Ed. 628, L.R.A.1915F 829]; Ex p. 
Martin, 06 285,015 te Cal. 51. 2651. 
R.A.N.S. 242; Treat v. Los Angeles 
Gas & Electrie Corporation, 256 P. 
447, 82 Cal.App. 610; Baker v. Su- 
perior Court, Sacramento County, 208 
P. 698, 58 Cal.App. 288; Fidelity & 
Casualty Co. of New York v. Llewel- 
lyn Iron Works, 184 P. 402, 42 Cal. 
App. 766. 


Colo.—Industrial 
Continental Inv. Co., 
Colo. 399. 


Ga.—Athens Ry. & BHlectric Co. v. 
Kinney, 127 S.E. 290, 160 Ga. 1; Geor- 
gia Coast & P. R. Co. v. Hines, 76 S.E. 
60, 188 Ga. 713; Rusher v. State, 65 
S.E. 800, 6 Ga.App. 786. 


Ill,— Zurich General Accident & Li- 
ability Ins. Co. v. Industrial Commis- 
sion, 163 N.E. 466, 331 Ill. 576; Keeran 
v. Peoria, Bloomington & Champaign 
Traction Co., 115 N.E. 636, 277 Ill. 413; 
Peo. v. Solomon, 106 N.E. 458, 265 Ill. 
28; Beauchamp y. Sturges & Burn 
Mfg. Co., 95 N.E. 204, 250 Ill. 308 [aff 
34 S.Ct. 60, 231 U.S. 320, 58 L.Ed. 245, 
L.R.A.1915A 1196]. 


Ind.—Employers’ Liability Assur. 
Co. v. Indianapolis & Cincinnati 
Traction Co., 144 N.E. 615, 195 Ind. 91 
[mod 142 N.E. 856]; Booth v. State, 
100.N.E. 563, 179 Ind. 405, L.R.A. 
1915B 420, Ann.Cas.1915D 987 [aff 35 
S.Ct. 617, 237 U.S. 391, 59 L.HWd. 1011]; 
Republic Iron, ete., Co. v. State, 66 
N.E. 1005, 160 Ind. 379, 62 L.R.A. 136; 
Pittsburgh, etc., R. Co. v. Montgom- 
ery, 49 N.E. 582, 152 Ind. 1. 


Kan.—Swader vy. Kansas Flour Mills 
Coi,0 106 Pe 14357 103) Kans 7 82 003% 
Shade v. Ash Grove Lime & Portland 
Cement Co., 144 P. 249, 93 Kan. 257 
[aff 139 P. 11938, 92 Kan. 146]; State 
v. Haun, 54 P. 130, 7 Kan.App. 509. 


Ky.—Greene v.:Caldwell, 186 S.W. 
648, 170 Ky. 571. 


La.—State v. Caldwell, 129 So. 368, 
170 La. 851 [appeal dism 51 S.Ct. 40]; 
Colorado’ *v. Johnson Iron Works, 83 
So. 381, 146 La. 68; Boyer v. Crescent 
Paper Box Factory, 78 So. 596, 143 La. 
868; Whittington v. Louisiana Saw- 
mill Co., 76 So. 754, 142 La. 322; 
Clementine v. Ritchie, 1 La.App, 296 
[transf 99 So. 213, 155 La. 263]. 


Md.—Mt. Vernon Woodberry Cot- 
ton Duck Co. v. Frankfort Marine, Ac- 
cident & Plate Glass Ins. Co., 75 A. 
105, 111 Md. 561, 134 Am.S.R. 636. 


Mich.—Gallie v. Detroit Auto Ac- 
cessory Co., 195 N.W. 667, 224° Mich. 
703; Golden & Boter Transfer Co. v. 
Brown & Sebler Co., 177 N.W. 202, 209 
Mich. 503; Purdy v. City of Sault Ste. 
Marie, 155 N.W. 597, 188 Mich. 573, 
Ann.Cas.1917D 881; Mackin v. Detroit- 
Timkin Axle Co., 153 N.W.. 49, 187 


Commission vy. 
242 P. 49, 78 


Mich. 8; Adams v. Acme White Lead! 


Mich. 157, L.R.A.1916A 283, Ann.Cas. 
1916D 689. 


Minn.—Seamer vy. Great’ Northern 
Ry. Co., 172 N.W. 765, 142 Minn. 376; 
State v. Justus, 88 N.W. 759, 85 Minn. 
279, 89 Am.S.R. 550, 56 L.R.A. 757; 
Hamilton v. Minneapolis Desk Mfg. 
Co., 80 N.W. 693, 78 ‘Minn. 3, 79 Am. 
S.R. 350; Boyle v. Vanderhoof, 47 
N.W. 396, 45 Minn. 31, 


Mo.—Dyer_ v. W. M._ Sutherland 
Building & Contracting Co., 13 S.W. 
(2d) 1056, 321 Mo. 1015; Berry v. Ma- 
jestic Milling Co., 223 S.W. 738, 284 
Mo. 182 [transf 202 S.W. 622]; Strick- 
len v. Combe Printing Co., 155 S.Ww. 
829, 249 Mo. 614; Williams v. Atchi- 
son, T. & S. F. Ry. Co., 136 S.W. 304, 
233 Mo. 666; De Both v. Rich Hill 
aon? etce., Co., 42 S.W. 1081, 141 Mo. 


Mont.—Lewis and Clark County v. 
Industrial Ace. Board of Montana, 155 
P. 268, 52 Mont. 6, L.R.A.1916D 628;. 
State v. Anaconda Copper-Min. Co., 
59 P. 854, 23 Mont. 498. 


Neb.—Wenham vy. State, 91 N.W. 
421, 65 Neb. 394, 58 L.R.A. 825; State- 
v. Power, 88 N.W. 769, 63 Neb. 496. 


N.J.—O’Banner v. Pendlebury, 153° 
A. 494; Scalise v. Uvalde Asphalt 
Paving Co., 121 A. 693, 98 N.J.Law 
696; Murphy v. George Brown & Co., 
103 A. 28, 91 N.J.Law 412; Young v. 
Sterling Leather Works, 102 A. 395, 91 
N.J.Law 289; Huyett v. Pennsylvania 
R. Co., 92 A. 58, 86 N.J.Law 683; 
Quigley v. Lehigh Valley R. Co. of 
New Jersey, 79 A. 458, 80 N.J.Law 
486; Massie v. Court of Common 
Pleas in and for Monmouth County, 
151 A. 205, 8 N.J.Mise. 600. 


N.D.—State v. Hagan, 175 N.W. 372, 
44 N.D. 306. 


Okl.—Adams vy. Iten Biscuit Co., 162 
P. 938, 63 Okl. 52; State v. Tibbetts, 
205 PB. 776, 21 Okl.Cr. 168. 7 


Or.—Evanhoff v. State Industrial 
Acc. Commission, 154 P. 106, 78 Or. 
503. ' 


Pa.—Stehle v. Jaeger Automatic 
Mach. Co., 74 A. 215, 225.Pa. 348,133 
Am.S.R. 884; Poland Coal Co.’s Case, 
58 Pa.Super. 312; Com. v. Jones, 4 Pa. 
Super. 362, 40 Wkly.N.C. 424. 


Tenn.—Scott v. Nashville Bridge 
Co., 223 S.W. 844, 143 Tenn. 86; Ten- 
nessee Coal, Iron & R. Co. v. Hooper, 
175 S.W. 1146, 131 Tenn. 611; Jack- 
son v. Weis & Lesh Mfg. Co., 137 S.W. 
757, 124 Tenn. 421. 


Tex.—Middleton v. Texas Power & 
Light Co., 185 S.W. 556, 108 Tex. 96 
[answering certified questions (Civ. 
App.) 178 S.W. 956]; Consolidated’ 
Underwriters v. Kirby Lumber Co., 
(Commn.App.) 267 S.W. 703 [rev (Civ. 
App.) 250 S.W. 476]; Consumers’ Lig- 
nite Co. v. Grant, (Civ.App.) 181 S.w., 
202; Memphis Cotton Oil Co, v. Tol- 
bert, (Civ.App.) 171 S.W. 309; Gulf, 
etc., R. Co. v. Calvert, 32 S.W. 246, 11 
Tex.Civ.App. 297; Bradford v. State, 
180 S.W. 702, 78 Tex.Cr. 285. 


Utah.—Saville v. Corless, 151 P. 51, 
46 Utah 495, L.R.A.1916A 651, Ann. 
Cas.1918D 198. 


Wash.—Finos v. Netherlands Amer- 


ican Mortg. Bank, 265 P.- 167, ‘147 
Wash. 86; State v. Cowlitz County, 
262 P. 977, 146 Wash. 305; Peet v. 


Mills, 136 P. 685, 76 Wash. 4387, L.R.A. 
1916A 3858, Ann.Cas.1915D 154. 


Wyo.—Koppala y. State, 89 P. 576, 
93 P. 662, 15 Wyo, 398. 
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wages,® and including amendatory and repealing 
acts,® are subject to the ordinary rules as to the 


subjects and titles of acts.?° 


[§ 414] 5. Property Rights—a. In General. The 
general rules as to the subjects and titles of acts'? 


8. Prairie Pebble Phosphate Co. v. 
Silverman, 86 So. 508, 80 Fla. 541; 
Brannon v. Parsons, 80 So. 542, 144 
La. 295; Sullivan v. Minden Lumber 
Co., 65 So. 479, 185 La. 331; State v. 
Missouri Pac. R. Co., 147 S.W. 118, 242 
Mo. 339. 


9. Ala.—Chapman v. Railway Fuel 
.Co., 101 So. 879, 212 Ala. 106. 


Alaska.—United States v. Howell, 
5 Alaska 578. 


Ga.—Ausbrooks v. 
304, 147 Ga. 407. 


Idaho.—In re Edwards, 266 P. 665, 
45 Idaho 676. 


Tll.— Peo. v. City of Chicago, 100 
N.H. 194, 256 Ill. 558. 


La.—State v. Tolman,. 50 So. 607, 
124 La. 630, 184 Am.S.R. 514. 


' Mich.—Burt v. Munising Wooden- 
ware Co., 193 N.W. 895, 222 Mich. 
699; Peo. v. Blair, 158 N.W. 889, 192 
Mich. 183. 


Neb.—Allen v. Trester, 
841, 112 Neb. 515. 


N.J.—A. Fishman Hat Co. v. Rosen, 
146 A. 912 [aff 142 A. 559, 6 N.J.Misc. 
667]; Scalise v. Uvalde Asphalt Pav- 
ing Co., 121 A. 693, 98 N.J.Law 696; 
Doyne v. Stollerman, 131 A. 68, 3 N.J. 
Mise. 1171. 


Or.—Mciuaughlin v. Helgerson, 241 
P. 50, 116 Or. 310. 


. Tenn.—King v. Vestal Lumber & 
Mfg. Co., 11 S.W.(2d) 852, 158 Tenn, 
12; Hays v. Federal Chemical Co., 268 
S.W. 883, 151 Tenn. 169. 


Tex.—Hamilton v. St. Louis, S. F. 
SEM Rya.-CO., 42895 SoW,004055- 115 Dex, 
455: [aff (Civ.App.) 251 S.W. 597]; 
Armendariz v. Oberstone, 283 S.W. 
479, 115 Tex. 446 [aff (Civ.App.) 244 
S.W. 644]. 


10. Subjects and titles of acts in 
general see supra §§ 371-400. 


11. Subjects and titles of acts in 
general see supra §§ 371-400. 


12. Ala.—Mobile Transp, Co. v. 
Mobile, 30 So. 645, 128 Ala. 335, 86 
Am.S.R. 148, 64 L.R.A. 333. [aff 23 
S.Ct. 170, 187 U.S. 479, 47 L.Ed. 266]; 
Walker v. State, 49 Ala. 329. 


Cal.—Ballard v. Kingsbury, 274 P. 
63, 206 Cal. 797; Chamberlin v. 
Kingsbury, 274 P. 62, 206 Cal. 796; 
Harthorn v. Kingsbury, 274 P. 62, 206 
Cal. 795; Hickey Bros. Co. v. Kings- 
bury, 274 P. 62, 206 Cal. 794; Work- 
man v. Kingsbury, 274 P. 62, 206 Cal. 
793; Shudde v. Kingsbury, 274 P. 61, 
206 Cal. 792; Boone v. Kingsbury, 273 
P. 797, 206 Cal. 148 [appeal dism and 
cert den 50 S.Ct. 66, 280 U.S. 517, 74 
L.Ed. 587]. 


Ill.— Wilson vy. Hagey, 96 N.H. 277, 
251 ll. 452. 


Kan.—Howard v. Schneider, 
435, 10 Kan.App. 137. 


Minn,—In re Hegne-Hendrum Ditch 
No. 1, 82 N.W. 1094, 80 Minn. 58; Benz 
v. St. Paul, 79 N:W. 1024, 82 N.W: 
1118, 77 Minn. 375. 


Mo.—Thomas v., Scott, 119 S.Ww. 
1098, 221 Mo. 271 [motion den 113 
S.W. 10938, 214 Mo. 430]. 


N.J.—Morris, ete., R. Co. v. Jersey 
City, 51 A. 387, 63 N.J.Eq. 45 [aff 71 


State, 94 S.E. 


199 N.W. 


62 P. 


For later cases, developments.and changes in the law see Annotations, same title and section number 


STATUTES 


A. 1135, 71 N.J.Eq. 308]. 


N.Y.—First Const. Co. of Brooklyn 
v. State, 116 N.E. 1020, 221 N.Y. 295; 
Leffmann v. Long Island R. Co., 105 
N.Y.S. 487, 120 App.Div. 528 [rev 93 
N.Y.S. 647, 47 Misc. 169, aff 90 N.E. 


‘Lik 6O;. PO UN SY.) ods: 


N.W. 


N.D.—Power v. Kitching, 86 
737, 10 N.D. 254, 88 Am.S.R. 691 


Pa=Ustoaniv. Wiens 790k. 403;0230 
Pa. 132. : 


Va.—Ellinger v. Com., 45 S.E. 807, 
102 Va. 100. 


Wash.—Goudy v. Meath, 80 P. 295, 
38 Wash. 126 [aff 27 S.Ct. 48, 203 U.S. 
146, 51 L.Ed. 130]; McKnight v. Mc- 
Donald, 74 P. 1060, 34 Wash. 98. 


Statutes relating to water rights 
see supra § 406. 


13. Cal.—Parke vy. Franciscus, 228 
P. 435, 194 Cal. 284. 


Fla.—Carr v. Thomas, 18 Fla. 736. 


Ill—Monareh Discount Co. 
Chesapeake, ete., R. Co., 120 N.E. 74 
285 Ill. 233. 


Ind.—Henry v. Henry, 13 Ind. 250. 


Kan.—Calloway v. Cooley, 32 P. 372, 
50 Kan. 743. 


Ky.—McPherson v. Gordon, 96 S.W. 
791, 29 Ky.L. 826, 10738. 


Mich.—Greenman v. Phillips, 217 N. 
W. 1, 241 Mich. 464; Loomis v. Mack, 
150 N.W. 370, 188 Mich. 674. 


Be ata ae oe seats v. Drake, 21 Minn. 


Mo.—Heller v. Lutz, 164 S.W. 123, 
254 Mo. 704, L.R.A.1915B 191. 


Wash.—Johnston v. Wood, 53 P. 707, 
19 Wash. 441; Swinburne v. Mills, 50 
P. 489, 17 Wash. 611, 61 Am.S.R. 932. 


Statutes relating to: 
Fraudulent transfers see supra § 402. 
Sales of goods see infra § 417. 


14. Jll—Blumenthal v. MHuerter, 
3 N.E. 425. 


Kan.—Hutchinson First Nat. Bank 
v. Pearce, 92 P. 58, 76 Kan. 408; Otto 
Gas-Engine Works v. Hare, 67 P. 444, 
64 Kan. 78. 


La.—Freibberg v. Mammelli, 8 La. 
App. 291; Vidalia Bank & Trust Co. v. 
Purcell, 8 La.App. 39. 


Neb.—In re Austin’s Estate, 216 N. 
Wi Ltt 116) Neb.2 1373. Van Duzer ‘v; 
Mellinger, 92 N.W. 738, 66 Neb. 508; 
rinks” v. Kriz, 12 N.W. 831, 13 Neb. 


Or.—Lawrey v. Sterling, 69 P. 460, 
41 Or. 518. id 


Pa.—Klaus v. Majestic Apartment 
House Co., 24 Pa.Dist. 231. 


Wis.—Julien_ v. Model Bldg., ete., 
Assoc,, 92 N.W. 561, 116 Wis. 79, 61 
L.R.A. 668. 


: renee relating to liens see infra 


15. Succession of Le Blanc, 76 So, 
223, 1438 La. 27, L.R.A.1917F 11387; 
Barton v. Drake, 21 Minn. 299; Tuttle 
v. Strout, 7 Minn. 465, 82 Am.D. 108; 
In re Iltz’s Hstate, 206 P. 550, 202 
P. 409,104 Or. 59; Bell v. Hart, 223 Ss: 
W. 996, 148 Tenn. 587; Scott v. Nash- 
ville Bridge Co., 223 S.W. 844, 


Vv. 
3, 


[§§ 413-414 


are applicable to statutes relating to rights in, and 
titles to, property,!2 transfers,1* encumbrances,** 
exemptions from execution or seizure,*® escheat,*® 
descent and distribution,’7 the rights of spouse or 
children,1® or the protection of property or rights,*® 


Tenn. 86. 


16. Christianson v. King County, 
36 S.Ct. 114, 239 U.S. 356, 60 L.Ed. 327 
[aff 203 F. 894, 122 C.C.A. 188]; 
Germantown Trust Co. v. Powell, 108 
Ay 2a NG eae tks 


17. Ill.—Hudnall v. Ham, 49 N.E. 
985, 172 Ill. 76 [aff 56 N.E. 172, 183 
Ill, 48655 48. LRA. 5D7,) 75 -Am.S Re 
124]. 


Ind.—Stiers v. Mundy, 92 N.E. 374, 
174 Ind. 651 [rev (App.) 89 N.E. 959]. 


Md.—Barron v. Smith, 70 A. 225, 
108 Md. 317. 


Mo.—Henderson v. Calhoun, 183 S. 
W. 584. 


Neb.—Gaster v. Gaster’s Estate, 137 
N.W. 900, 92 Neb. 6 [overr motion for 
reh 134 N.W. 235, 90 Neb. 529]; Trum- 
fa v. Trumble, 55 N.W. 869, 37 Neb. 


N.J.—Barry v. Rosenblatt, 105 A. 
609, 90 N.J:Eq. 1. ° 


Pa.—In re Gilbert’s Estate, 76 A. 
428, 227 Pa. 648; Langerwisch’s Est., 
28 Pa.Dist. 470. ¢ 


Tenn.—McCamey v. Cummings, 172 
S.W. 311, 130 Tenn. 494. 


18. U.S.—Richards v. Bellingham 
Bay Land Co., 54 F. 209, 4 C.C.A. 290. 


Cal.—Jones v. Falvella, 58 P. 311, 
126 Cal. 24. 


Fla.—Saxon v. Rawls, 41 So. 594, 51 
las 555; 


Ga.—Cobb v. Hall, 71 S.E. 145, 136 
Ga. 254. 


Ind.—Secott v. Scott, 13 Ind. 225. 


La.—Bienvenu’s Succession, 31 So. 
193, 106 La. 595; Aaron’s Succession, 
11 La.Ann. 671; Lanzetti’s Succession, 
9 La.Ann, 329. 


Mo.—Ferguson v. Gentry, 104 S.W. 
104, 206 Mo. 189. 


Neb.—Holmes v. Mason, 114 N.W. 
606, 80 Neb. 448 [reh den 115 N.W. 770, 
80 Neb. 454; Trumble v. Trumble, 55 
N.W. 869, 37 Neb. 340. 


N.J.—Deegan v. Morrow, 31 N.J. 
Law 136. 


Pa.—Scaife v. McKee, 148 A. 37, 298 
Pa, 33 [appeal dism 50 S.Ct. 459, 
280 SU SooU TL 84) eS alee ea 
Bridgeford v. Groh, 13 Pa.Dist.&Co. 
704; Bridgeport v. Groh, 9 Pa.Dist.& 
Co. 5; Mink v. Mink, 16 Pa.Co. 189. 


Tenn.—Schaffler vy. Handwerker, 278 
S.W. 967, 152 Tenn. 329. 


Tex.—Arnold vy. Leonard, 273 S.W. 
799, 114 Tex. 535; Winkie v. Conatser, 
(Civ.App.) 171 S.W. 1017. 


Wash.—Branche v. Aumiller, 266 P. 
723, 147 Wash. 463; Stewart v. Fitz- 
Simmons, 149 P. 659, 86 Wash. 55 [aff 
153 P. 20, 88 Wash. 700]; Scott v. 
Watson, 185 P. 643, 75 Wash. 610. 


19. U.S.—Benedicto v. Porto Rican 
American Tobacco Co., 456 F. 422, 167 
@.CuAL 550. 


Tl.—Cohn v. Peo., 87 N.B. 60, 149 
Ill. 486, 41 Am.S.R. 304, 23 L.R.A. 821, 


N.Y.—Perkins v. Heert, 53 N.E. 18 
158 N.Y. 306, 70 Am.S.R. 483, 43 LRA. 


Or.—First State Bank of Sutherlin 


143 1v. Kendall Lumber Corporation, 213 


tho: - eee 


ie ie 


x 
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-§§ 414-417] | 


including statutes relating to records and record- 
ing,?° and including amendatory and repealing 


acts.?1 
[§ 415] b. Contracts.22 


titles of acts.23 
-[{§ 416] c. Interest.24 


P. 142,107 Or. 1. | 
Pa.—Com. v. Clark, 3 Pa.Super,. 141. 


Tenn.—State v. Bradt, 53 S.W. 942, 
103 Tenn. 584. 


Va.—Hurley v. Hurley, 65 S.E. 472, 
110 Va. 31, 18 Ann.Cas. 968 


20. Ala.—Miller-Brent Taber Co. 
v. State, 97 So. 97, 210 Ala. 30. 


Cal.—Frances Inv. Co. v. Superior 
Court in and for Imperial County, 208 
P. 105, 189 Cal. 107; Robinson v. Ker- 
rigan, 90 P. 129, 151 Cal. 40, 121 Am. 
S.R. 90, 12 Ann.Cas. 829; Hammond 
Lumber Co. v. Moore, 286 P. 504, 104 
Cal.App. 528. 


Colo.—Peo. v. Crissman, 92 P. 949, 
41 Colo. 450. 


Ga.—Crowell v. a ey 108 S.E. 791, 
152 Ga. 126, 19 A.L.R. 51 


Kan.—Otto Gas Susi Works v. 
Hare, 67 P. 444, 64 Kan. 78. 


Mich.—Atty.-Gen. v. Sanilac Coun- 
ty, 38 N.W. 639, 71 Mich. 16. 


Tenn.—First Nat. Bank v. Howard, 
253 S.W. 961, 148 Tenn. 188. 


Tex.— Magee v. Merriman, 19 S.W. 
1002, 85 Tex. 105; El Paso & S. W. 
Co. v. Hudspeth, Wallace & Harper, 
(Civ.App.) 255 S.W. 772. 


Utah.—In re Monk, 50 P. 810, 16 
Utah 100. 


Wash.—Seattle Nat. Bank v. Ally, 
120 P. 94, 66 Wash. 610. 


21. U.S.—Western & A. R. Co. v. 
Hughes, 8 F.(2d) 835. 


Cal.—In re Phillips’ Estate, 263 P. 
1017 [cert den 49 S.Ct. 8, 278 U.S. 
599, 73 L.Ed. 528]. 


La.—Harman & Stringfellow v. Le- 
grande, 91 So. 726, 151 La. 253. 


Md.—Key v. Key, 106 A. 744, 134 
Md. 418; Kingan Packing Ass’n v. 
Lloyd, 73 A. 887, 110 Md. 619. 


’ Mich.—Bresler v. Delray Real Es- 
tate & Investment Ass’n, 120 N.W. 
21, 156 Mich. 3, 132 Am.S.R. 516. 


Mo#—McCue v. Peery, 238 S.W. 798, 
293 Mo. 225. 


N.J.—Reese v. Stires, 
87 N.J.Eq. 32. 


Pa.—In re Langerwisch’s Estate, 
110° A21655 267:-Par 319; In re Guen- 
thoer’s Estate, 83. A. 617, 235 Pa. 67. 

Tenn.—Schoenlau-Steiner Trunk 
Top & Veneer Co. v. Hilderbrand, 274 
S.W. 544, 152 Tenn, 166; C..W. Hen- 
derson Co. vy. Breeden Bros., 255 S.W. 
359, 148 Tenn. 278. 

Tex.—Collins v. Pierce, 
244 S.W. 195. 


22. Statutes relating to: 
Public contracts and works see supra 
§ 406. 


103 A. 679, 


(Civ.App.) 


Usury and usurious contracts see in- 
fra § 416. 


23. Ill.—Flynn v. Coakley, 45 N. 
E. 1070, 164 Ill. 470. 
i ba Bia wtd BOG 


Ind.—Mewherter v. Price, 
199: : ? 


Statutes relating to con- 
tracts, and to rights and liabilities thereunder, are 
subject to the usual rules respecting the subjects and 


The general rules respect- 
ing the subjects and titles of acts are applicable to 


STATUTES 


contracts: 2s 
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statutes relating to interest and the rates thereof,?5 
including statutes pertaining to usury and usurious 


[§ 417] d. Manufacture or Sale of Goods, etc.?7 
Statutes relating to the manufacture of goods, or 
to the sale of goods, commodities, produce, securi- 


ties or other choses in action, or the like, are subject 


of acts.28 


y.—Kelley v. Hardwick, 14 S.W. 
(aay 1098, 228 Ky. 349. 


La.—Vidalia Bank & Trust Co. v. 
Purcell, 8 La.App. \39. 


HELIS oe v. Carver, 16 Mich. 


Mo.—Schott v. Continental Auto 
Ins. Underwriters, 31 S.W.(2d) 7; 
Nalley v. Home Ins. Co., 157 S.W. 769, 
250 .Mo. 452,..Ann.Cas.1915A, 283; 
House v. Mayes, 127 S.W. 305, 227 Mo. 
617 [aff 31 S.Ct. 234, 219 U.S. 270, 55 
L.Ed. 213]. 


N.J.—Strait v. Wood, 94 A. 785, 87 
N.J.Law 677. 


N.Y.—Hurd v. Hannibal, ete, R. 
Co;, 133 “Hund L096 70 ows Pr =5 1656 
N.Y.Civ.Proc. 386; In re Tappan, 54 
Barb. 225, 36 How.Pr. 390. 


Or.—Oregon Growers’ Co-op. Ass’n 
Vi UENO ee Ody On Oly toodrs 
Guy L. Wallace & Co. v. Ferguson, 
140 BP. 742, 141 P. 542, 70 Or. 306. 


Tenn.—Gilley v. Harrell, 101 S.W. 
424, 118 Tenn. 115. 


Tex.—McPherson vy. Camden Fire 
Ins. Co., 222 S.W. 211 [aff (Civ.App.) 
185 S.W. 1055]; A®tna Ins. Co. v. Wa- 
co Co., (Civ.App.) 189 S.W. 315 [rev 
(Commn.App.) 222 S.W. 217]; Nation- 
al Live Stock Ins. Co. v. Gomillion, 
(Civ.App.) 178 S.W. 1050, 179 S.W. 
671; Taggart v. Hillman, 93 S.W. 245, 
42 Tex.Civ.App. 71. 


Wash.—Slotemaker v. International 
Fruit & Produce Co., 287 P. 883, 156 
Wash. 574. 


Subjects and titles of acts in gen- 
eral see supra §§ 371-400. 


24. Statutes relating to business 
of money lending see supra § 413. 


25. South Georgia Mercantile Co. 
v. Lance, 85 S.E. 749, 143 Ga. 530: 
Maynard v. Marshall, 18 S.E. 403, 91 
Ga. 840; State v. Jackson, 69 So. 158, 
1387 La. 741; State v. King, 92 A. 1041, 
124 Md. 491; Second German Ameri- 
can Bldg. Assoc. v. Newman, 50 Md. 
62; Caldwell v. Lea, 272 S.W. 715, 152 
Tenn. 48. And see cases infra note 
26. 


Subjects and titles of acts in gener- 
al see supra §§ 371-400. 


26. Mitchell v. Southland Loan & 
Investment Co., 130 S.E. 565, 161 Ga. 
215; People’s Bank v. Fidelity Loan 
& Trust, Co,c1 lh. (SByet4T pot55 Ga. 
619: Cobb v. Hartenstein, 152 P. 424, 
47 Utah 174. 


Statutes relating to contracts in 
general see supra § 415. 

27. Statutes relating to: 
Fraudulent sales see supra § 402. 
Licensing of manufacturers, dealers, 

etc., see Supra § 413. 

Manufacture and sale of intoxicating 
liquors or narcotics see supra § 
420. 

Sale of adulterated food or imita- 
tions of food see supra § 403. 


28. U.S.—Gonzalez v. Gallardo, 31 
F.(2d) 946; American Linseed Oil Co. 
v. Crumbine, 207 F. 332, 125 ©.C.A. 


( 


to the general rules respecting the subjects and titles 


82; Preston v. Finley, 72 F. 850. 


Ala.—Gibson vy. State, 106 So. 231, 
214 Ala. 38; State v. Skinner, 101 So. 
327, 20 Ala.App. 204; State v. Lamar, 
59 So. 737, 5 Ala.App. 259 [rev on 
ae grounds 59 So. 473, 178 Ala. 


Cal.—Peo. v. City of San Bernardi- 
no, 190 P. 482, 47 Cal.App. 232. 


Idaho.—State v. Pioneer Nurseries 
Co., 148 P. 405, 26 Idaho 332. 


Ill.— Ritchie v. Peo., 40 N.E. 454, 155 
Tl. 98, 46 Am.S.R. 315, 29 L.R.A. (Oe 
Hronek vy. Peo., 24 N.B. 861, 134 Il. 
139, 23 Am.S.R. "652, 8 L.R.A. 837. 


Ky.—Jewell Tobacco Warehouse 
Co. v. Kemper, 268 S.W. 324, 206 Ky. 
667; Vanmeter v. Spurrier, 21 S.W. 
337, 94 Ky. 22, 14 Ky.L. 684. 


Md.—McGrath vy. State, 46 Md. 631. 


Mich.—Investment Reserve Corp. v. 
Michigan Securities Commn., 214 N. 
W. 311, 238 Mich. 606; Northwestern 
Mfg. Co. v. Wayne Circuit Judge, 25 
N.W. 372, 58 Mich. 381, 55 Am.R. 693. 


Minn.—State v. Evans, 191 N.W. 
425, 154 Minn. 95, 27 A.L.R, 1165. 


Mo.—State v. Bockstruck, 38 S.W. 
317, 136 Mo. 335. 


Mont.—State v. Bernheim, 49 P. 441, 
19 Mont. 512. 


Neb.—Appel Mercantile Co. v 
Barker, 188 N.W. 1133, 92 Neb. 669. 


N.Y.—In re Paul, 94 N.Y. 497, 2 N. 
VeCr sek: 


N.D.—State v. 
924, 37 N.D. 635. 


Okl.—Geren yv. Courts Trading Co., 
226 P. 369, 99 Okl. 170. 


Pa.—Roberts vy. Cauffiel, 128 A. 670, 
283 Pa. 64; Com. v. Caulfield, 27 Pa. 
Super. 279; Gano, Moore & Co., Ine. 
v. Burtner Coal Co., 28 Pa.Dist. 825; 
Sees Curry, 6 Pa.Dist. 143, 18 Pa. 

oO. , 


Tenn.—Petty v. Phenix Cotton Oil 
Co., 264 S.W. 353, 150 Tenn. 292; State 
v. Co-operative Store Co., 131 S.W. 
867, 123 Tenn. 399, Ann.Cas.1912C 
248; State v. Schlitz Brewing Co., 59 
S.W. 1033, 104 Tenn. 715, 78 Am.S.R. 
941; Truss v. State, 13 Lea 311. 


W.Va.—Bent v. Weaver, 150 S.E. 
738, 108 W.Va. 299. 


[a] Uniform Sales Act.—(1) The 
title of the Uniform Sales Act, which 
is “An act relating to the sale of 
goods’, is sufficient to include the 
provisions of § 4 of the act, providing 
that contracts to sell and sales of 
goods of a specified value or upwards 
shall not be enforceable by action in 
certain cases, such matter being 
clearly referable to the title. Gano, 
Moore & Co., Inc., v. Burtner Coal 
Co., 28 Pa.Dist. 825. See Petty v. 
Pheenix Cotton Oil Co., 264 S.W. 353, 
159 Tenn. 292 (to same effect, where 
the title was “‘An act to be entitled 
an act regulating the sales of goods 
and to make uniform the law of sales 
of goods’). (2) Similarly, it has 
been ‘held that the provisions of the 
act relative to ‘negotiable instru- 


Turner, 164 N.w. 
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[§ 418] e. Liens. 


acts.38 


ments of title’ are germane to the 
subject of the act, and deal with the 
sale of goods, and so are covered by 
the title, “An act to be entitled an 
act regulating the sales of goods and 
to make uniform the law of sales of 
goods.” Petty v. Phcenix Cotton Oil 
Co., supra. (3) It has further been 
held, however, that the act is uncon- 
stitutional so far as it relates to 
choses in action, under the title, “An 
act relating to the sale of goods”, 
since provisions relative to such mat- 
ters are not included within or cov- 
ered by the title. Roberts v. Cauffiel, 
128 A. 670, 283 Pa. 64; Guppy v. Molt- 
rup, 126 A. 766, 281 Pa. 343. 


{b] Uniform Conditional Sales 
Act.—The title of the uniform Condi- 
tional Sales Act, which is ‘‘An act 
concerning conditional sales, and. to 
make uniform the law relating there- 
to’, is sufficient as a fair and reason- 
able index to the purposes of the leg- 
islation, and is broad enough to cover 
the provisions of § 5 of the act mak- 
ing void, as to purchasers and lienors 
without notice, a provision of a con- 
ditional sale reserving property in the 
seller, unless the conditional sales 
contract has been or is thereafter re- 
corded as prescribed by the act. 
Bent v. Weaver, 150 S.E. 738, 108 W. 
Va.!).299. 7 


Subjects and titles of acts in gen- 
eral see supra §§ 371-400. 


29. See cases infra notes 30-32. 


30. Bramlett vy. Hurley, 28 S.W. 
(2d) 683, 160 Tenn. 653; State v. Hos- 
kins, 61 S8.W. 781, 106 Tenn. 430. 


31. U.S.—Spalding v. Martin, 241 
F. 372, 154 C.C.A. 252; Fidelity Ins., 
ete. Co. v. Shenandoah Iron Coa., 42 F. 


Ala.—Carpenter y. Joiner, 44 So. 
424, 151 Ala. 454; Randolph v. Build- 
ers’, etc., Supply Co., 17 So. 721, 106 
Ala. 501. 


Alaska.—Nordstrom v. 
Johnsen. Min., etc., Co., 5 Alaska 210. 


Cal.—Carpenter v. .Furrey, 61 P. 
369, 128 Cal. 665. © 7 


Colo.—Chicago Lumber Co. v. New- 
comb, 74 P. 786, 19 Colo.App. 265. 


Iowa.—Rex Lumber Co. vy. Reed, 77 
N.W. 572, 107 Iowa 111. 


Ky.—Humboldt Bldg. Assoc. Co. v. 
Ducker, 82. S.W. 969, 26 Ky.L. 931. 


La.—Gleissner vy. Hughes, 95 So. 
529, 153 La. 133. 


Minn.—State v. Brachvogel, 36 N. 
W. 641, 38 Minn. 265. 


Neb.—Kansas City, ete, R. Co. v. 
Frey, 47 N.W. 87, 30 Neb. 790; Bal- 
lou v. Black, 23 N.W. 3, 17 Neb. 389. 


N.Y.—Tommasi v. Archibald, 100 
N.Y.S. 367, 114 App.Div. 838. 


N.D.—Powers El. Co. v. Pottner, 
113 N.W. 703, 16 N.D. 359. 


Or.—Haines Commercial Co. v. Gra- 
bill, 152 P. 877, 78 Or. 375. 


Pa.—Hood y. Norton, 51 A. 748, 202 
Pa; 114; Dorsey’s Appeal, 72 Pa. 192; 
Hoffa v.''"Person, 1 Pa.Super. 357; 
Page v. Carr, 20 Pa.Dist. 94 [aff 81 
A. 430, 232 Pa. 371]; Titus v. Elyria 
Oil Co., 1 Pa.Dist. 204; McKeever v. 


Statutes relating to the crea- 
tion, existence, or enforcement of liens,*® including 
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888, 139 Md. 204; Grouse v. State, 100|V. Hldredge, 117 A. 841, 97 N.J.law|s wo 493° 140 Tenn. 582; State v. 


A. 361, 130 Md. 364; Benesch v. State, 
99 A. 702, 129 Md. 505; Mitchell v. 
State, 80 A. 1020, 115 Md. 360; Clark 
v. Tower, 65 A. 8, 104 Md. 175; Whit- 
man v. State, 31 A. 325, 80 Md. 410. 
Slymer v. State, 62 Md. 237; Cearfoss 
v. State, 42 Md. 403; Parkinson v. 
State, 14 Md. 184, 74 Am.D. 522; Kel- 
ler v. State, 11 Md. 525, 69 Am.D. 226. 


Mich.—Peo. v. Martin, 209 N.W. 87, 
235 Mich. 206; Peo. v. Donovan, 200 
N.W. 357, 228 Mich. 520; Peo. v. Tru- 
dell, 189 N.W. 910, 220° Mich. 166; 
Peo. v. Humphrey, 160 N.W. 445, 194 
Mich. 10; Peo. v. Wheeler, 151 N.W. 
710, 185 Mich. 164; Price v. Township 
Board of Oakfield, 148 N.W. 438, 182 
Mich, 216; McCabe v. Township Board 
of Burnside Tp., Lapeer County, 148 
N.W. 197, 181 Mich. 683; Ex p. Wil- 
son, 124 N.W. 1100, 160 Mich. 42; 
Sisson v. Lampert, 124 N.W. 5138, 159 
Mich. 509; Peo. v. Japinga, 73 N.W. 
111, 115 Mich. 222; Feek v. Bloom- 
ingdale Tp. Bd., 47 N.W. 37, 82 Mich. 
393, 10 L.R.A. 69; Peo. v. Laning, 41 
N.W. 424, 73 Mich. 284; In re Hauck, 
38 N.W. 2:69, 70 Mich. 396; Flower v. 
Witkovsky, 37 N.W. 364, 69 Mich. 371; 
Peo. v. Gadway, 28 N.W. 101, 1 Am.S. 
R. 578, 61 Mich. 285. 


Minn.—State v. Rudin, 189 N.W. 
710, 153 Minn. 159; State v. Brothers, 
175 N.W. 685, 144 Minn. 337; State 
v. Braun, 105 N.W. 975, 96 Minn. 521. 


Mo.—State v. Howard, 23 S.W.(2da) 
11; Blind v. Brockman, 12 S.W.(2d) 
742, 321 Mo. 58 [aff 50 S.Ct. 87, 280 
U.S. 525," 74 L.Ed. 592); 7) States v, 
Struce, 1 S.W.(2d) 841; State v. Wat- 
son, 1 S.W.(2d) 837; State v. Boyer, 
300 S.W. 826, 318 Mo. 585; State v. 
Talken, 292° S.W. 32, 316 Mo. 596; 
State v. Tallo, 274 S.W. 466, 308 Mo. 
584; State v. Campbell, 259 S.W. 430 
[transf (App.) 266 S.W. 764]; State v. 
Mullinix, 257 S.W. 121, 301 Mo. 385; 
State ex rel. Million v. Graham, 151 S. 
W. 729, 246 Mo. 259; State ex rel. Rain- 
water v. Ross, 149 S.W. 451, 245 Mo. 36, 
Ann.Cas.1913E 978; State v. Parker 
Distilling Co., 139 S.W. 453, 236 Mo. 
219, 287 Mo. 103; State v. Hanson, 137 
S.W. 968, 234 Mo. 583; State v. Raw- 


123, 98 N.J.Law 125 [rev 118 A. 
242, 98 N.J.Law 382]; Michaelson v. 
Wall Tp., 108 A. 145, 92. N.J.Law 72; 
State v. Johnson, 63 A. 12, 73 N.J.Law 
199; Mack v. State, 36 A. 1088, 60 N. 
J.Law 28; Ryno v. State, 33 A. 219, 58 
N.J.Law 238; Paul v. Gloucester 
County, 15 A. 272, 50 N.J.Law 585, 
1 L.R.A. 86; Randal v. Hillside Pleas- 
ure Park.Co., 107 A. 587, 90 N.J.Eq. 
604; Hedden v. Hand, 107 A. 285, 90 
N.J.Eq. 583,.5 A.L.R. 1463. 


N.M.—State v. Armstrong, 
333, 31 N.M. 220. 


N.Y.—Matter of De Vaucene, 
How.Pr. 289. 


N.D.—State v. Fargo Bottling 
Works Co., 124 N.W. 387, 19 N.D. 
396, 26 L.R.A.N.S. 872; State v. Amer- 
ican Bottling Assoc., 124 N.W. 396, 19 
N.D. 344; State v. Haas, 50 N.W. 254, 
2 N.D. 202. 


Okl.—Leedy v. Brown, 113 P. 177, 27 
Okl. 489; Brinsfield v. State, 259 P. 
875, 38 Okl.Cr. 189; Billingsley —v. 
State, 113 P. 241, 4 Okl.Cr. 597; State 
v. Hoffer, 106 P. 533, 3 Okl.Cr. 391. 


Or.—State v. Karpenter, 250 P. 633, 
251 P. 307, 120 Or. 90; State v. Eaton, 
7502 Pi t2s3. t19" Of 3613 = States. 
Bunke, 233 P. 538, 113 Or. 523; State 
v. Richardson, 85 P. 225, 48 Or. 309, 8 
L.R.A.N.S. 362; State v. Phenline, 17 
Prybi2, 216) Oris 07: 


Pa.—Commonwealth v. Gardner, 147 
A. 527, 297 Pa. 498 [den appeal 96 Pa. 
Super. 450]; Premier Cereal & Bever- 
age Co. v. Pennsylvania Alcohol Per- 
mit Board, 140 A. 858, 292 Pa. 127; 
Commonwealth v. Cooper, 121 A. 502, 
277 Pa. 554; Snyder County v. Wag- 
enseller, 105 A. 297, 262 Pa. 269 [aff 
66 Pa.Super. 345]; Com. v. Frantz, 19 
A. 1025, 135 Pa. 389; Com. v. Sellers, 
18 A. 541; 542, 130 Pa. 32; Hatfield 
v. Com., 14 A. 151, 120 Pa. 395; Com- 
monwealth v. Hendrie, 97 Pa.Super. 
328; Commonwealth v. One Ford 
Truck, No. 7375379, 85 Pa.Super. 188; 
Commonwealth v, Blackman, 82 Pa. 
Super. 362; Commonwealth v. Alder- 
man, 79 Pa.Super. 277; Stroudsburg 
v. Shick, 24 Pa.Super. 442; Evans’ Li- 


243 P. 
31 


Cumberland Club, 188 S.W. 583, 136 
Tenn. 84; Palmer v. Southern Exp. 
Co., 165 S.W. 236, 129 Tenn. 116; J. W. 
Kelly v& Co. -v.. States 232" Siwei9i35 
123 Tenn. 516; Hyman v. State, 9 S.W. 
372, 87 Tenn. 109, 1 L.R.A. 497. 


Tex.—Peavy v. Goss, 37 S.W. 317, 
90 Tex. 89; Davey v. Galveston Coun- 
ty, 45 Tex. 291; Taggart v. Hillman, 
93 S.W. 245, 42 Tex.Civ.App. 71; Pea- 
vy v. Goss, (Civ.App.) 37 S.W. 990 
[conforming to 37 S.W. 317, 90 Tex. 
89]; Cliff v. State, 261 S.W. 144, 97 
Tex.Cr.. 420; Ex p. Flake, 149 S:W. 
146, 67 Tex.Cr. 216; Webber v. State, 
(Cr.) 109 S.W. 182; Joliff v. State, 109 
S.W. 176, 53 Tex.Cr. 61; Ex p. Brown, 
42 S.W. 554, 38 Tex.Cr. 295, 70 Am.S.R. 
743; Floeck v. State, 30 S.W. 794, 34 
Tex.Cr. 314; Albrecht v. State, 8 Tex. 
App. 216, 34 Am.R. 737. 


Va.—Campbell v. City of Danville, 
122 S.E. 120, 188 Va. 817; Lucchesi v. 
Commonwealth, 94 S.E. 925, 122 Va. 
872; Cochran vy. Commonwealth, 94 
S.E. 329, 122 Va. 801. 


Wash.—State v. Roblin, 295 P. 745; 
Ex p. Hulet, 292 P. 430; Lewer v. 
Cornelius, 129 P. 911, 72 Wash. 124; 
State v. Jones, 119 P. 384, 66 Wash. 
229; State v. Moran, 90 P. 1044, 46 
Wash. 596; State v. Spokane Falls, 
25 P. 903, 2 Wash. 40. 


Wyo.—Tucker y. State, 251 P. 460, 
35 Wyo. 430. 


[a] Title referring to sale of liq- 
uor as including gift—An act enti- 
tled one to prohibit the sale of intoxi- 
cating liquors is not made unconsti- 
tutional by the fact that the body of 
the act prohibits gifts of liquor as 
well as sales. Williams v. State, 48 
Ind. 306; Com. v. Edinger, 7 Ky.L. 
442; Cearfoss v. State, 42 Md. 403. 


40. Ex p. Yung Jon, 28 F. 308; Ex 
p. Yun Quong, 114 P. 835, 159 Cal. 508, 
Ann.Cas.1912C 969; State v. Ah Sam, 
15 Nev. 27, 37 Am.R. 454; Luck vy. 
Sears, 44 P. 693, 29 Or. 421, 


41. Subjects and titles of acts in 
general see supra §§ 371-400. 


42. 


; cense, 22 Pa.Dist. 11; Ea = Of bill pending enactme 
ines, 134 Ea a ae NB Ae Ly let, 12 Pa:Co. 466° Gos veel ae supra §§ 59-71. J rien 
ae ven ip G08. Sine tpi Oar Pa.Co. 504; Com. v. Doll, 6 Pa.Co. 49; 43. State v. Cooney, 225 P. 1007, 70 
S.R. 628; State v. Price, Doberneck’s License, 5 Pa.Co. 454. | Mont. 355; W : 
S.W. 650, 229 Mo. 670; State v. Fulks, . ;_ Warren v. Crosby, 34 P. 


105 S.W. 73838, 207 Mo..26, 15 L.R.A. 
N.S. 430, 13 Ann.Cas, 732; State v. 
Bixman, 62 S.W. 828, 162 Mo. 1; State 
v. Marion County Ct., 30 S.W. 103, 31 
S.W. 28, 128 Mo. 427; Lynch y. Mur- 
phy, 24 S.W. 774, 119 Mo. 163. 


661, 24 Or. 558; State v. Wright, 12 P. 
708, 14 Or. 365, 369, cae mar 


[a] Other definitions.—(1) “A 
change in some of the existing provi- 
sions of an act.” Sheridan v. Salem, 
12: Pivg25,-14 (Or. S2senasir. C2) isa 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


oe 


§§ 421-422] 


the subsequent act has under consideration the sub- 
ject matter contained in the former enactment, and 
is working along the same legislative line, that the 
subsequent act can fairly be termed amendatory 
of the prior act;4* and whether an act is an amend- 
ment of a prior act is to be determined by a com- 
parison of their provisions,*® and its character is 
not determined by the fact that it does or does not 
The form whieh the 
latter act may take is not material, and although 
it purports to be complete in itself, if it intermin- 
gles different provisions with the old ones or adds 
new provisions creating a new law from the prior 
act, then the new one is amendatory.‘? 
which adds a provision to a section of an existing 


profess to be an amendment.‘® 


statute is an amendment,‘® as is 


repeal of a section of a statute and the substitution 


of other provisions.*® 


modification or alteration proposed to 
be made in a bill on its passage, or 
an enacted law; also such modifica- 
tion or change when made.” Black 
L. D. (3) “An alteration or change 
of something proposed in a bill or es- 
tablished as law.” Bouvier L. D. (4) 
“That which supplies a deficiency, 
adds to, or completes, or extends that 
which is already in existence, with- 
out changing or modifying the origi- 
nal.”” McCleary v. Babcock, 82 N.E. 
453, 169 Ind. 228, 233; State v. Wyan- 
dot County, 16 OhioCir.Ct. 218, 221, 9 
OhioCir.Dee. 90. 


[b] “A law is amended, when it 
is, in whole or in part, permitted to 
remain, and. something is added to or 
taken from it, or it is in some way 
changed or altered to make it more 


- complete or perfect, or to fit it the 


better to accomplish the object or 
purpose for which it was made, or 
some other object or purpose.” Fal- 
coner v. Robinson, 46 Ala. 340, 348 
[auot U. S. v. Lapp, 244 F. 377, 383, 
Poe CLe A. HO). 


[ec] Distingnished from repeal.— 
“A repeal is one thing, and an amend- 
ment is quite another and different 
thing. A repeal of a statute involves 
necessarily a change in the law; and 
this is true, whether it be the only 
statutory enactment on the subject 
dealt with in the repealed act. Would 
any one contend that a statute in 
derogation of the common law was 
an amendment of it, simply because 
it altered or changed it? We think 
not. If not, it cannot be asserted 
with any show of logic that because 
an independent act, full and complete 
within itself, repeals by implication 
any portion of a statutory system, it 
is amendatory of the remaining stat- 
utes of that system, to which no ref- 
erence is made. It is undoubtedly 
true that such an act alters or chang- 
es the system; but this. change or 
alteration is and must be ascribed to 
the repeal wrought by the independ- 
ent act, and not to the change or al- 
teration consequent upon the repeal. 
So, also, an amendment involves some 
change or alteration in the existing 
statute law, and may also operate as 
a repeal of some of its provisions; but 
such change or alteration made by 
the amendment is direct and not con- 
sequential, as is the case of a repeal, 
and therefore the difference between 
the two is plain. There is also anoth- 
er marked difference. An amendment 
may not, and often does not, operate 
as a repeal, but merely as an addition 
to the statute of which it is amenda- 
tory. This can never be the effect 
or operation of a repealing statute, 
whether the repeal be by implication 
or be direct. A repeal is properly de- 
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STATUTES 


to do so.5? 
body.® 


An act 
that respect.°® 
also an express 


can amend acts 


fined to be ‘the abrogation or destruc- 
tion of a law by a legislative act.’ 
Amendment in legislation is ‘an alter- 
ation or change of something pro- 
posed in a bill or established as law.’ ”’ 
State v. Hubbard, 41 So. 903, 148 Ala. 
391, 394 [quot Gregory v. Cockrell, 
18 S.W.(2d) 362, 3638, 179 Ark. 719]. 
See Barron v. Smith, 70 A. 225, 108 
Md. 317. 


[d] Distinguished from supple- 
mental act.—(1) “To amend a statute 
is to alter it; to annul or remove that 
which is faulty and substitute that 
which will improve it. An amend- 
ment means to ‘change or modify in 
any way for the better,’’’ McCleary 
v. Babcock, 82 N.E. 453, 455, 169 Ind. 
PPE ABAD Sy (2) “A supplemental act 
has quite a different meaning.” Mc- 
Cleary v. Babcock, supra. (3) “It 
signifies something additional, some- 
thing added to supply what is want- 
ing.” McCleary v. Babcock, supra. 
(4) “It is that which supplies a de- 
ficiency, adds to, or completes, or ex- 
tends that which is already in exist- 
ence, without changing or modifying 
the original.’’” MeCleary v. Babcock, 
supra. To same effect Loomis v. 
Runge, 66 F. 856, 14 C.C.A. 148; Shel- 
by First State Bank v. Bottineau 
County Bank, 185 P. 162, 56 Mont. 363, 
8 A.L.R. 631. 


Supplemental acts generally see in- 
fra §§ 437, 438. 


wt In re Ashby, 55 P. 336, 60 Kan. 
45. Board of Education v. Ha- 
worth, 113 N.E. 939, 274 Ill. 538; 


Hollingsworth v. Chicago, etc., Coal 
Co., 909 N.E. 276, 243 Ill. 98; Badenoch 
View CHICAL OR 78 NE. 131 ,5:22'2'5 Tie TL 
Peo. v. Knopf, 56 N.E. 155, 183 Ill. 410. 


46. Board of Education v. Ha- 
worth, 113 N.E. 939, 274 Ill. 538; Hol- 
lingsworth v. Chicago, ete., Coal Co., 
90 N.E. 276, 243 Ill. 98; Badenoch v. 
Chicago, 78 N-E. 31, 222 Ill. 71; Peo. 
v. Knopf, 56 N.E. 155, 183 Ill. 410; 
State v. Chadbourne, 74 Me. 506, 508. 


“Tt is the effect, not the name given 
to an act, that determines its char- 
acter. If a subsequent statute does 
in fact modify and change the pro- 
ceedings to be had under a former act, 
the later act is an amendment of the 
earlier act, and must be so regarded 
and treated, although it is not so 
called in the act itself.” State v. 
Chadbourne, supra. 


47. Board of Education v. Ha- 
worth, 113 N.E. 939, 274 Ill. 538; Hol- 
lingsworth v. Chicago, etc., Coal Co., 
90 N.E. 276, 243 Ill. 98. 


48. Nome vy. Schneider, 3 Alaska 
58; Henderson y. Galveston, 114 S.W. 
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Reference statutes,®° so called, which add nothing 
to, and take nothing from, the statute referred to, 
are not amendatory statutes.*! 


[§ 422] B. Power To Amend. Courts have no 
power to amend statutes, and should not attempt 
The power resides in the lawmaking 
While it is as competent for the people to 
withhold from the legislature the power of amend- 
ing an act, as to withhold the power of amending 
the constitution itself,°* generally, the power to 
amend statutes resides in the legislature,®® in any 
manner not inconsistent with some provision of 
the constitution limiting the legislative power in 
It is competent for the legislature, 
at the same session, to alter, modify, or repeal a law 
by a subsequent act,°” and a succeeding legislature 


passed by its predecessors®® with- 


108, 102 Tex. 163; Henderson v. Gal- 
veston, (Tex.Civ.App.) 115 S.W. 1198. 


49. Metropolis v. Gibbons, 166 N.E, 
115, 334 Tl, 431, 


50. Statute incorporated by refer- 
ence see supra §§ 167-175. 


51. State v. Shawnee County, 110 P. 
92, 88 Kan. 199; Wichita v. Missouri, 
ete., Tel. Co., 78 P. 886, 70 Kan. 441; 
Union County v. Toliver, 22 S.W.(2d). 
236, 159 Tenn. 699. See State v. Ure, 
135 N.W. 224, 91 Neb. 31 (the mere 
fact that an act of the legislature 
adopts the provisions of prior acts by 
reference thereto does not render the 
new act amendatory of the acts to 
which reference is made if in other 
respects it is a complete act in itself). 
And see infra § 459 et seq. 


52. Edrington v. Payne, 7 S.W.(2d) 
827, 225 Ky. 86;. Manufacturers’ Fi-. 
nance Acceptance Corp. v. Bramlett, 
154 S.B. 410, 157 S.C. 419. See Paris 
Mountain Water Co. v. Greenville, 96 
oe 545, 110 S.C. 36 (dis. op. Fraser,,. 


53. Peo. v. Illinois Cent. R. Co., 145. 
N.E. 719, 314 111. 339; Manufacturers” 
Finance Acceptance Corp. v. Bramlett, 
154 S.E. 410, 157 S.C. 419. 


54. Van Steenwyck v. Sackett, 17 
Wis. 645. 


55. Birmingham Drain. Dist. v.. 
Chicago, etc., R. Co., 202 S.W. 404, 274 
Mo. 140; Flores v. State, 4 S.W.(2d) 
43, 109 Tex.Cr. 261. And see cases in-. 
fra notes 56-62. 


[a] Limitation of rule.—A limita-. 
tion on the right of the legislature. 
to amend or repeal statutes is recog- 
nized in the case of legislative grants. 
Where the right to amend or repeal a. 
legislative grant is claimed, it should 
be clear and explicit, and cannot be 
implied from the inherent power of a 
legislature to repeal previous legis- 
lation. Hammons v. Watkins, 262 P. 
6167 38° SAriZze8 76% To same effect 
Owensboro v. Cumberland Tel., etc., 
Co., 33-S.Ct. 988, 230 U.S. 58, 57 L.Ed. 
1389; Yoncalla State Bank v. Gem- 
mill, 159 N.W. 798, 134 Minn. 334, L. 
R.A.1917TA 1223. 


56. Birmingham Drain. Dist. v. 
Chicago, etc., R. Co., 202 S.W. 404, 
274 Mo. 140. 


57. Mobile, ete., R. Co. v. State, 29 
Ala. 573; State v. Bressie, 262 S.W. 
1015, 304 Mo. 71 [transf from supreme 
court (App.) 266 S.W. 766]; Atty.- 
Gen. v. Brown, 1 Wis. 513. 


58. Ariz—Higgins v. Hubbs, 252 
P. 515, 31 Ariz..252. 


- Kan.—State v. Davis, 213 P. 171,, 
113 Kan. 4. 
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out express authority.5® One legislature cannot bind 
another as to the mode in which it shall exercise its 
constitutional power of amendment,®® or limit or 
enlarge the general power of a subsequent lezisla- 
ture in the matter of amendments.** 
tutional provision that “no bill shall be so altered 
or amended on its passage through either house, as 
to change its original purpose” has reference to the 
consideration of a bill by the two houses before it 
becomes a law, and does not prohjbit a subsequent 
legislature from making any change in a statute 


that it may deem proper.®? 


Delegation of power. A legislature cannot dele- 
gate to revisers, codifiers, or commissioners, the 
power to amend,°* and a statute assuming to con- 


Ky.—State Highway Com. v. Cole- 
man, 33 S.W.(2d) 318, 236 Ky. 444, 


Mont.—State v. Loomis, 242 P. 344, 
75 Mont. 88. 


N.C.—Alexander v. McDowell Coun- 
_ ty, 70 N.C. 208. 


Porto Rico.—Peo. v. Vadi, 34 Porto 
Rico 441. 


Tex.—Flores v. State, 4 S.W.(2d) 
43,109 Tex.Cr. 261. 


‘It is axiomatic that any such body 
may alter, limit, or repeal, in whole 
or in part, any statute passed by a 
preceding one, unless there is some 
constitutional inhibition to the con- 
trary.” Higgins v. Hubbs, 252 P. 515, 
519, 31:Ariz.. 252. 


59. Alexander v. McDowell Coun- 
ty, 70 N.C. 208. 


[a] Thus, where an act authoriz- 
ing a county to issue bonds to pay 
its subscription to a railroad omits 
to provide by whom the bonds should 
be signed and issued, a succeeding 
legislature has the power to: amend 
the act in such particular, and so ren- 
der valid the action of those who is- 
sued the bonds without express au- 
thority. Alexander vy. McDowell 
County, 70 N.C. 208. 


60. Brightman vy. Kirner, 22 Wis. 
54, 


61. Ariz—Hammons vy. Watkins, 
2620P. OL6, oo Ariz, .76; Higgins. vs 
Hubbs, 252 P. 515, 31 Ariz. 252. 


Ark.—State v. Hicks, 3 S.W. 524, 48 
Ark. 515, 521. 


Tll.— Mix v. Illinois Cent. ‘R. Co., 
6 N.E. 42, 116 Ill. 502. 


Iowa.—Solberg v. Davenport, 
N.W. 477, 483, 211 Iowa 612. 


W.Va.—State v. Wirt County Ct., 17 
S.E. 379, 37 W.Va. 808. 


“The general rule is too well set- 
tled to need citation of authority that 
each Legislature is an independent 
body entitled to exercise all legisla- 
tive power under the limitation of the 
Constitution of this state and the 
United States, and no Legislature can 
pass a law which would be binding 
on subsequent Legislatures.” Solberg 
v. Davenport, 232 N.W. 477, 4838, 211 
Iowa 612. 


“Tt is not competent for the legis- 
lature, to limit its own legislative 
powers by prescribing rules intended 
to govern the method of repealing and 
amending statutes. The power to re- 
peal and amend statutes is vested in 
the legislature by the constitution, 
and the legislature cannot deprive it- 
self of the right to exercise this pow- 
er by prescribing rules as to the 
method in which it shall be done.” 
State v. Hicks, 3 S.W: 524, 48 Ark, 
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And a consti- | Amended. 


515, 521. 


62. White River Lumber Co, v. 
White River Drainage Dist., 216 S.W. 
1043, 141 Ark. 196, 200; State v. Pike 
County, 45 S.W. 1036, 144 Mo. 275. 


63. Bowen v. Missouri Pac. R. Co., 
2418 W436," 118. Mo; 541; In re 
School-Law Manual, 4 A. 878, 63 N.H. 
574; State v. Gaunt, 9 P. 55, 13 Or. 
115. And see infra § 481. 


64. State v. Gaunt, supra. 


65. Statutes passed under initia- 
pve or referendum see supra §§ 305, 


66. Cal.—Fletcher v. Prather, 36 P. 
658, 102 Cal, 413; Schamblin vy. Means, 
91 P. 1020, 6 Cal.App. 261. 


Ga.—Lampkin y. Pike, 42 S.E. 213, 
115 Ga. 827, 90 Am.S.R. 153. 


Tll.— Louisville, ete., R. Co. v. East 
St. Louis, 25 N.E. 962, 134 Ill. 656. 


Ind.—Pindell v. State, 147 N.E. 711, 


196 Ind. 175; Kramer v. Beebe, 115 
N.E. 83, 186 Ind. 349; Shutt v. State, 
89 N.E. 6, 173 Ind. 689; State v. 


Wheeler, 89 N.E. 1, 172 Ind. 578, 19 
Ann.Cas. 834; Helt v. Helt, 52 N.E. 
699, 152 Ind. 142; Copeland v. Sheri- 
dan, 51 N.E. 474, 152 Ind. 107; Smith 
v. McClain, 45 N.E. 41, 146 Ind. 77, 88, 
89; Boring v. State, 41 N.H. 270, 141 
Ind. 640; Clare v. State, 68 Ind. 17. 


Neb.—State v. Wahoo, 86 N.W. 923, 
62 Neb. 40;.State v. Benton, 51 N.W. 
140, 33 Neb... 823. : 


Me Nat are v. O’Brien, 95 OhioSt. 


Tenn.—State v. Dixie Finance Co., 
278 S.W. 59, 152 Tenn. 306. 


[a] Reasons for rule.—(1) “It is 
perfectly clear that that which does 
not exist cannot be amended. If an 
entire act, or an entire section, is 
wiped out of existence by a repeal, 
there is nothing to amend; it is as 
though the act, or the section, had 
never been enacted.” Fletcher v. 
Prather, 36 P. 658, 102 Cal. 418, 418. 
(2) “The fundamental principle un- 
derlying the statute regarding re- 
pealed sections is that: there is noth- 
ing to be amended; the enactment has 
been destroyed by the very power 
which created it; it is as though it 
had never existed, or, having once 
lived, its life has been ended in the 
most effectual manner, It cannot be 
amended, for, as Mr. Justice Galen 
said in the Naegele Case, ‘Life may 
not thus be breathed into a dead stat- 
ute,’ or, adopting the simile used in 
State v. Long, 61 So, 154, 132 La. 170, 
‘It is not possible to graft a live tree 
on a dead tree.’”’ State v. Silver Bow 


Refining Co. 252 P. 3801, 303, 78 
Mont. 1. 
[b] In Montana it is expressly 


ee 
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fer such power is ultra vires and void.** 


[§ 423] C. Statutes Subject to Amendment®*—l1. 
Repealed Statutes—a. Statutes Repealed in Toto— 
(1) View That 
In a nuniber of jurisdictions the rule 
seems to be well settled that a statute which has 
been repealed in toto eannot be amended.*® 1 
supposition of the legislature that the statute is 
still in force as evidenced by the attempted amend- 
ment can make no difference;®? and this rule ap- 
plies as well where the repeal is implied as where it 
is express.*® But it has been held that an erroneous 
reference toa section of an act as the section to 
be amended, Which section had been expressly re- 
pealed, will not vitiate the acsendment where it was 


Repealed Statutes Cannot Be 


The 


provided by statute that a repealed 
statute cannot be amended. State v. 
Silver Bow Refining Co., 252 P. 301, 
78 Mont. 1; Ex p. Naegele, 224 P. 269, 
70 Mont. 129; In re Terrett, 86 P. 266, 
384 Mont. 325. 


67. Kramer v. Beebe, 115 N.E. 83, 
84, 186 Ind. 349. 


“It is the province of the court to 
say what effect the last expression of 
the Legislature had on the first, in- 
volving the same subject.” Kramer 
v. Beebe, supra. 


68. Louisville, etc., R. Co. v. East 
St. Louis, 25 N.E. 962, 134 Ill. 656; 
State v. Benton, 51 N.W. 140, 33 Neb. 
823. And see cases infra this note. 


[a] In Indiana (1) by judicial 
construction, the amendment of a 
statute operates to repeal it, and 
within the rule stated in the first 
paragraph of text, a statute which 
has been repealed is not subject to 
amendment, as it no longer exists. 
Metsker v. Whitsell, 103 N.E. 1085, 
181 Ind. 704; Metsker v. Whitsell, 103 
N.E. 1078, 181 Ind. 126; Peele v. Ohio, 
etc., Oil Co.. 63 N.E. 763, 158 Ind. 374; 
Stony Creek Tp. v. Kabel, 43 N.E. 559, 
144 Ind. 501; Feibleman vy. State, 98 
Ind. 516; McIntyre v. Martne, 93 Ind. 
193; Lawson v. DeBolt, 78 Ind. 563; 
Brocaw v. Gibson County, 73 Ind, 
543; Clare v. State, 68 Ind. 17; Nib- 
lack v. Goodman, 67 Ind. 174; State 
v. Harrison, 67 Ind. 71; -Cowley v. 
Rushville, 60 Ind. 327; Ford v. Book- 
er, 53 Ind. 395; Marion County v. 
Smith, 52 Ind. 420; Blakemore y, 
Dolan, 50 Ind. 194, 204; Longlois v. 
Longlois, 48 Ind. 60; Clay County v. 
Markle, 46 Ind. 96; Draper v. Falley, 
33 Ind. 465. (2) “It is settled by the 
adjudications of this court, that when 
a section in an existing law is amend- 
ed in the mode prescribed by the con- 
stitution, it ceases to exist, and the 
section as amended supersedes such 
original section, and the section as 
amended becomes incorporated in and 
constitutes a part of the original act; 
and the original section is as ef- 
fectually repealed and _ obliterated 
from the statute as if it had been re- 
pealed by express words; and it is 
upon this principle that it has been 
held that a section which has been 
once amended cannot again be the 
subject of amendment, but the sec- 
tion as amended must be amended.” 
Blakemore v. Dolan, supra. (3) It 
has been held, however, that, where 
a statute was not totally repealed by 
implication, but was left in full force, 
except so far as to increase the juris- 
diction of a designated court from 
claims not exceeding one thousand 
dollars to claims of one thousand dol- 
lars or upward, the amendment was 
permissible and valid. Mitchell v. 
State, 19 Ind. 381. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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obviously the intent of the legislature to amend 
another section of the act which has not been re- 


pealed.®® . 


[§ 424] (2) Contrary View. Contrary to the rule 
stated in the preceding section that a statute which 
has been repealed in toto cannot be amended,7° it 
is held in many jurisdictions that a statute which 
purports to amend a statute which has been repealed 
in toto is valid where the provisions of the new 
statute are independent and complete in themselves 

and stand like independent enactments.71 


69. Clare v. State, 68 Ind. 17, 25. 


“Tf the object, purpose and inten- 
tion of the Legislature, in the enact- 
ment of the particular statute, can be 
fairly ascertained and arrived at, then 
it is the duty of the court to over- 
look and disregard all apparent in- 
accuracies and mistakes in the mere 
verbiage or phraseology of the stat- 
ute, and, if possible, to give force and 


effect to the evident reason, spirit 
and intention of the law.” Clare v. 
State, supra. 

70. See supra § 423. 

71. Colo.Anderson yv. Douglas 


County, 186 P. 284, 67 Colo. 403 [dist 
Wall v. Garrison, 19 P. 469, 11 Colo. 
515] (where it.was held that a statute 
amending a repealed statute was void 
on the ground that in the Wall Case 
it could not be determined from the 
title of the amending statute what 
was the subject of the statute which 
the oh ee eee had under considera- 
tion). 


Kan.—Brewer v. City of Pittsburg, 
139 P. 418, 91 Kan. 910; Reynolds v. 


Topeka Bd. of Education, 72 P. 274, 


66 Kan. 672. ' 


Mich.—Atty.-Gen. v. 
N.W. 737, 141 Mich. 437. 


Nev.—Ex p. Counts, 153 P. 93, 39 
Nev. 61; Worthington v. Second Judi- 
cial Dist. Ct., 142 P. 230, 37 Nev. 212, 
Ann.Cas.1916E 1097, L.R.A.1916A 696, 


N.J.—Abrams v. Smith, 119 A. 792, 
98 N.J.Law 319. See Higgins v. 
Fidelity-Phoenix F. Ins. Co., 151 A. 
869, 107 N.J.Law 175 (as perhaps sus- 
taining rule). 


N.Y.—Peo. v. Jefferson County Can- 
vassers, 37 N.H. 649, 143 N.Y. 84. 


Ohio.—State v. Brewster, 39 Ohio 
St. 653. 


Va.—Com. v. Chesapeake, 
Co., 87 S.E. 622, 118 Va. 261. 


Wis.—Golonbieski v. State, 77 N.W. 
189, 101 Wis. 333. 


[a] Reasons for rule.—(1) “While 
there may be cases in which the 
amending act undertakes to amend a 
single section of an act having many 
sections and which had been repealed, 
which makes it impossible to corre- 
late or co-ordinate the amending act 
with any existing law, and thus the 
amending act must be pronounced 
void, still the underlying and true 
reason for this is not ‘because it 
amends an act which had been re- 
pealed, but because the later act is 
meaningless. We believe that doc- 
trine (that a repealed statute cannot 
be amended) to be utterly unsound if 
the amending act, fairly construed, is 
a complete statute in itself which the 
legislature sees fit to re-enact. If, 
by the ordinary rules of construction, 
the meaning of the later act can be 
ascertained, it is and should be effec- 
tive as the latest expression of the 
legislative will.” Com. v. Chesa- 
peake, ete., R. Co., 87 S.E. 622, 118 Va. 
961, 274. (2) “A law so referred to in 


Stryker, 104 


ete., R. 


another and made a part of it, does! accomplishes nothing. 


STATUTES 


This rule 


not operate by its inherent force, but 
takes effect from the statute in which 
it is incorporated.” Quinlan v. Hous- 
son, pie R. Co., 34 S.W. 738, 89 Tex. 


_[b] Rule applied.—A statute pro- 
viding that boards of education in cit- 
ies of the first class shall have power 
to organize and maintain separate 
schools for the education of white 
and colored children, except in the 
high school, is not invalidated by the 
fact that it purports to amend a for- 
mer statute which had previously 
been repealed by implication. Rey- 
nolds v. Topeka Bd. of Education, 72 
P. 274, 66 Kan. 672. 


[ec] In Alabama (1) where by ex- 
press constitutional provision an 
amendment of a statute operates asa 
repeal thereof, and where it is further 


provided by the constitution that no. 


law shall-be revived or amended un- 
less the new act contained the entire 
act revived or the section or sections 
amended, it is the well settled rule 
that the legislature may amend an 
original act which has been repealed 
by amendment and disregard inter- 
vening amendatory acts. Harper v. 
State, 19 So. 857, 109 Ala. 28; Ex p. 
Pierce, 6 So. 392, 87 Ala. 110; State 
v. Warford, 3 So. 911, 84 Ala. 15; Dun- 
bar v. Frazer, 78 Ala. 538; Wilkinson 
v. Ketler, 59 Ala. 306. (2) The rule 
formulated by the Alabama decisions 
is squarely within the rule stated in 
the text, because by express provision 
of the constitution of this state set 
out in the previous paragraph of this 
note, an amendatory statute must be 
a complete enactment in itself, and 
some Alabama decisions expressly de- 
clare the rule to be that stated in the 
text. Doe v. Matthews, 68 So. 182, 
192 Ala. 181; Stone v. State, 34 So. 
629, 137 Ala. 1. 


{d] In Louisiana the prevailing 
rule is as stated in the text. (1) 
While in one decision the rule was 
broadly laid down that a statute 
which has been repealed cannot be 
amended (State v. Cognevich, 50 So. 
439, 124 La. 414), (2) a later decision, 
after review of the decisions and a 
careful consideration of the organic 
law of the state, disapproved this 
decision and held that under the con- 
stitution the legislature has power to 
amend a repealed statute by the same 
act in which the repealed law was re- 
vived and reénacted provided the ob- 
ject of the latter statute be expressed 
in its title (State v. Walters, 66 So. 
364, 135 La. 1070, 1085), (3) and this 
principle is clearly sustained: by an- 
other decision (State v. Nelson, 65 So. 
893, 135 La. 678). (4) “Article 31 of 
the constitution does not—nor does 
any other provision in the constitu- 
tion—deny the right of the General 
Assembly to amend and re-enact—to 
revive and at the same time amend— 
a repealed law. The doctrine that a 
repealed law cannot be amended is 
good logic, as far as it goes. It means 
simply that to amend a repealed law, 
without re-enacting or reviving it, 
But, under the 
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applies as well where the repeal is by implication as 
where it is express.72 
der such an amendment valid is that it expresses 

_ the legislative purpose intelligibly and provides fully 
upon the subject considered.*? 
sidered as the latest expression of the legislative 
will, although there was in fact nothing which could 
be amended,’* and the reference to. the statute 
amended may he treated as surplusage.7® 


[§ 425] b. Statutes Repealed in Part. In juris- 
dictions where the view prevails that statutes which 


All that is necessary to ren- 


It will then be con- 


doctrine that an amending act—and 
especially an amending and re-enact- 
ing statute—absorbs and supersedes 
the amended act, there ought to be 
no objection to amending a repealed 
law in the same act by which it is re- 
enacted. This simple and convenient 
method of lawmaking is not only not 
forbidden by our Constitution, but 
seems to be suggested, if not express- 
ly authorized, in article 32, which pro- 
vides: ‘No law shall be revived, or 
amended by reference to its title, but 
in such cases the act revived, or sec- 
tion as amended, shall be re-enacted 
and published at length.’ The pri- 
mary object of this provision in the 
Constitution was, not to recognize the 
inherent right of the General Assem- 
bly to amend an existing law, or to 
revive a repealed law, by re-enacting 
it and publishing at length as re- 
vived, or aS amended and re-enacted, 
but to prevent the revival and amend- 
ment of laws by mere reference to 
their titles, and to avoid the incon- 
venience of having to compare an 
amending with an amended statute to 
ascertain the law on any subject.” 
State v. Walters, supra. 


[e] Statute amending repealed 
statute “so as to read as follows” has 
been held operative without regard 
to the former statute. Peo. v. Jeffer- 
son County Canvassers, 28 N.Y.S. 87i, 
77 Hun 372 [aff 37 N.E. 649, 148 N.Y. 
84]; Van Clief v. Van Vechten, 8 N.Y.S. 
760, 55 Hun 467 [rev on other grounds 
29 N.E. 1017, 180 N.Y. 571]; Golon- 
bieski v. State, 77 N.W. 189, 101 Wis. 
BESS 


72. Reynolds v. Topeka Bd. of 
Hducation, 72 P. 274, 66 Kan. 672; 
Abrams v. Smith, 119 A. 792, 98 N.J. 
Law 319. 


73. Anderson v. Douglas County, 
186 P. 284, 67 Colo. 403; Worthington 
v. Second Judicial Dist. Ct., 142 P. 230, 
37 Nev. 212, Ann.Cas.1916H 1097, 
L.R.A.1916A 696; Peo. v. Board of 
County Canvassers, 37 N.E. 649, 143 
N.Y. 84; Com. v. Chesapeake, etc., R. 
Co., 87 S.E. 622, 118 Va. 261. To same 
effect Doe vy. Matthews, 68 So. 182, 192 
Ala. 181. 


“Whether that earlier law, by force 
of subsequent legislation, had become 
inoperative is wholly immaterial: 
The only question is, has the legisla- 
ture in the enactment complained of 
expressed its purpose intelligibly and 
provided fully upon the subject. If 
it has, then its act is valid and must 
be upheld.” Peo. v. Board of County 
Canvassers, 37 N.E. 649, 143 N.Y. 84, 
89 [quot Reynolds v. Topeka Bd. of 
rts tha 72 P. 274, 66 Kan. 672, 
677]. 

74. Commonwealth v. Chesapeake, 
etc., R. Co., 87 S.H. 622, 118 Va. 261. 


75. Commonwealth v. Chesapeake, 
ete., R. Co., supra. 


“The injection or omission of this 
reference was not, nor could have 
been, of any consequence, Since with- 
out it the legislative will was clear- 
ly and fully expressed.” Doe v. Mat- 
thews, 68 So. 182, 183, 192 Ala, 181. 


854 [59 C.J.] 
have been repealed in toto may be amended,’® it is, 
of course, permissible to amend a statute which 
has been repealed in part only;77 and even in ju- 
risdictions where it is held that statutes repealed 
in toto cannot be amended,‘® it is only where a 
statute or section thereof has been wholly repealed, 
so that none of its provisions remain in force, that 
the legislature is without power to enact valid leg- 
islation within the scope of its title by way of 
_ amending it, nor by reason of a mere partial repeal 
of some parts of it.7° 


[§ 426] c. Statutes Repealed by Mistake. Where 
jt is manifest that a statute was repealed through 
inadvertence or mistake, it may be amended.*° 


[§ 427] 2. Statutes Previously Amended.*! As 
elsewhere shown, it is the rule in one jurisdiction 
that the amendment of a statute operates as a repeal 
thereof by implication and that repealed statutes 
eannot be amended.82. While in another, an amend- 
ment of an amended statute is upheld although by 
express constitutional provision an amendment of 
a statute operates as a repeal thereof.** In still 
other jurisdictions, in some decisions, it is broadly 


76. See supra § 424. q 
77. State v. Nelson, 65 So. 893, 135 | (1912) ¢ 257, amending L. 
La. 678; Commonwealth vy. Chesa- 


peake, etc., R. Co., 87 S.E. 622, 118 Va. 


261. treated as an amendment of preceding 
78. See supra § 423. law on the same subject, f 
79. Straus Bros. Co. v. Fisher, 163 172 the latest expression of the Legis- 


N.E. 225, 200 Ind. 307 [rev on other 
grounds 154 N.E. 12]. 


' g0. Howlett v. Cheetham, 
522, 17 Wash. 626. 


81. Necessity for reference to pre- 
vious amending statute see infra §| 
464. 

82. See supra § 423; and Indiana 
cases supra note 68[a]. 

83. Sse supra § 424; 
cases supra note 71(c]. 

84. U.S.—Columbia Wire Co. v. 
Boyce, 104 F. 172, 44 C.C.A. 588. 

Cal.—Fletcher v. Prather, 36 P. 658, 
102 Cal. 413. 

Idaho.—West v. Latah County, 
P. 445, 14 Idaho 353. 

Neb.—State v. Douglas County, 189 
N.W. 639, 109 Neb. 35. 


N.Y.—White v. Kings County In- 
ebriates’ Home, 35 N.E. 1092, 10938, 141 


ce 150. 
BONE: 


Fla. 664 


and Alabama 
Ky.—City of 


Md.—American 


STATUTES 


150, and L. (1916) c 177, amending L. 


150, it was held that, although c 258 
was amended by ec 257, c 172 would re- 
vive c 258, and each chapter should be 


lature on road scheme established by 
Lang v. Board of Sup’rs of 
PvE Rens County, 75 So. 126, 114 Miss. 


. 85. U.S.—Beatrice v. Masslich, 108 
1435 (47 (COC. CA. 65 Te 


Fla.—Basnett ‘v. 


Ill.—Melrose Park vx Dunnebecke, 
71 N.E. 431, 210 Ill. 422; 
No. 5 v. School Dist. No. 10, 73 Ill. 249. 


Elizabethtown  y. 
Lanz, 273 S.W. 500, 209 Ky. 815. 


State, 97 A. 12, 128 Md. 50 [cit Cyc]. 


94 Mass.—Com. v. 
761, 143 Mass. 418. 


yg Mich. Peo. vy. Pritchard, 21 Mich. 


Kenneson, 


See Kinney v. Edenborn, 91 So. 712, 
151 La. 216 (if. Acts (1920) 
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held that, in the absence of constitutional restric- 

tions, an amendatory statute will be upheld although 
it purports to amend a statute which has previously 
been amended.’* And in other decisions an amend- 
ment of a statute which has already been amended 
has been upheld where the provisions of the latest 
amending statute are independent and complete in 
themselves.85 It has also been held that a statute 
amending a statute which has already been super- 
seded by an amendatory statute is valid, where it 
was the intention of the legislature to amend the 
amendatory statute, and not the amended statute.** 


[§ 428] 3. Unconstitutional Statutes—a. Uncon- 
stitutional in Part.. As elsewhere shown, whatever 
views may prevail as to the authority of the legis- 
lature to amend a statute which has been wholly 
repealed, it is held that the legislature has author- 
ity to amend a statute which has been repealed in 
part only;87 and it has very generally been held 
that, where a statute is unconstitutional in part 
only, it may be amended by striking out invalidat- 
ing provisions or supplying others to make it con- 
form to constitutional requirements.*® 


which amends a statute “so as to read 
as follows,” and which covers sub- 
stantially all the subject of the 
amended statute, is in effect a substi- 
tute for such statute, and not a re- 
peal thereof, and a statute which in 
like manner again amends this amend- 
ed statute is not void as an amend- 
ment of a repealed statute, but stands 
like an independent enactment in 
place of the two prior statutes. Com. 
NOR a 9 N.E. 761, 143 Mass. 


CLOTO) Ie 


leaving c 


86. Peo. v.. Upson, 29 N-Y.S. 615, 
19 79 Hun.:87,.9 NSY.Cr..295 [aff42 NB. 


Jacksonville, 725, 147 N.Y. 716). 
87. See supra § 425. 
School Dist. 88. Ark.—State v. Corbett, 32 S.W. 


686, 61 Ark. 226. 


Fla.—Jacksonville, ete., R. Co. v. 


Adams, 15 So. 257, 33 Fla. 608, 24 
Fidelity Co. v. Pano gh 
Ga.—Smith v. State Board of Medi- 


cal Examiners, 157 S.E. 268, 172 Ga. 
106; Edalgo v. Southern. R. Co., 58 
S.E. 846, 129 Ga. 258. 


Iowa.—Ferry v. Campbell, 81 N.W. 
604, 110 Iowa 290, 50 L.R.A. 92. 


La.—State v. McCall, 110 So. 723, 
162 La. 471. 


9 N.E. 


No. 234 


N.Y. 123. 


Pa.—Wasson v. Woods, 109 A, 214, 
265 Pa. 442. 


Tenn.—Goodbar v. Memphis, 81 
S.w. 1061, 113 Tenn. 20. 


Tex.—Ex p. Segars, 25 S.W. 26, 32 
Tex.Cr. 553. 


Wash.—Whitfield v. Davies, 138 P. 
883, 78 Wash. 256. 


“There is good reason for holding 
. . . against an indirect revival of 
a statute once repealed by a repeal of 
the repealing act, but none for hold- 
ing that an enactment, however 
amended in its provisions, and how- 
ever incorporated in the amendments, 
may not be further amended by refer- 
ence to the statute in which it origin- 
ally appeared.” White v. Kings Coun- 
ty Inebriates’ Home, 85 N.E. 1092, 
1098, 141 N.Y. 123. 


[a] For example, on a construc- 
tion of L. (1916) ec 172, amending L. 
(1912) e¢ 258, amending L. (1910) ¢ 


and No. 247, purporting to amend and 
reénact Act (1914) No. 20 § 18, be 
treated as independent legislation, 
such section was superseded by 
whichever act was first, and then 
ceased to exist, and the reference 
thereto in the second act was mere 
surplusage, and it became independ- 
ent legislation on the same subject 
matter); State v. Nelson, 65 So. -893, 
135 La, 678 (a statute, purporting to 
amend and reénact a section of an ex- 
isting statute, is not inoperative be- 
cause the section referred to has al- 
ready been amended and reénacted by, 
and merged in, another statute, where 
the title of the amendatory statute 
declares not only the purpose to 
amend, but specifically declares the 
object to be accomplished by the 
amendment). 


[a] Statute amending amended 
statute “so as to read as follows” (1) 
satisfies the requirements of the rule 
stated in the text. Basnett v. Jack- 
sonville, 19 Fla. 664; Peo. v. Pritch- 
ard, 21 Mich. 236. (2) A -statute 


Mass.—Lawton Spinning Co. vy. 
Com., 121 N.E. 518, 232 Mass. 28. 


Mo.—Lynch v. Murphy, 24 S.W. 774, 
119 Mo. 163, 178. 


Mont.—State v. Silver Bow Refining 
Co.,;. 252 P. 30%, 304, 78 Mont: f (ale 
though other reasons are assigned, 
this decision seems to be based in 
part at least on the fact that it is pro- 
vided by statute that repealed stat- 
utes cannot be amended. The court 
said: “As the Legislature did not see 
fit to do so, it must be assumed that 
that body intended to exclude, from 
the operation of the rule of procedure 
laid down, this class of amendments, 
under the rule of interpretation that 
‘expressio unius est exclusio al- 
terius’ ’’), 


N.J.—Allison v. Corker, 52 A. 362, 
67 N.J.Law 596, 60 L.R.A. 564 [mod 
48 A. 1118, 66 N.J.Law 182]. 


S.C.—Paris Mountain Water Co. v. 
Greenville, 96 S.E. 545, 110 S.C. 36. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- for 
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[§ 429] b. Unconstitutional in Toto. 
much conflict of authority as to whether a statute 
which is unconstitutional in toto may be amended. 
In many decisions the rule is laid down, apparently 
without qualification, that such a statute may not 
be amended,*® the view being taken that there is 
nothing upon which an amendment can operate;?° 
and that all acts amendatory or supplemental to 
an unconstitutional statute must fall with it.9! 
this is especially true where the unconstitutionality 
of the amended statute has been judicially de- 
This principle is applicable in cases where 
the statute was one which the legislature had no 
yower to pass,°* where the legislature failed to 
comply with the requirements as to the passage of 


viared.°2 


Tenn.—Clay v. Buchanan, 36 S.W. 


(2d) 91, 162 Tenn. 204. 


“There is a marked difference in re- 
gard to the amendment of an act 
which is void in its entirety and one 
that is only void in part, or when one 
section of an act is in conflict with 
the constitution of the state and the 
remaining sections are in harmony 
therewith. Where the entire act is 
void there is nothing to amend, while 


it is otherwise when there is only one- 


section or a part of one _ section 
‘sought to be amended, as in the case 
-at bar. In the latter case, the amend- 
“ment may be made to any part of the 
section, or by substituting an entire 
new section in lieu thereof, provided 
the act when amended does not em- 
brace a purpose outside ‘of its title, 
and inconsistent with the provisions 
remaining unrepealed.” Lynch v. 


“Murphy, 24 S.W. 774, 119 Mo. 163, 173. 


[a] Reason for rule.—‘‘Where the 


‘law-making body has solemnly de- 
-elared its intention as to what shall 
“be the law 
-within 


upon a subject clearly 
its constitutional: power and 
authority, which enactment would 
have become valid except for some 
defect in the body of the act which 
could originally have been cured, the 
roots and the ‘main stock’ are still 


-alive and are grounded in fertile con- 
-stitutional soil, and all that is neces- 
-sary to cause the tree to flourish is 


scientific pruning or grafting, depend- 


-ent upon whether the Legislature has 


said too much or too little.” State 


-v. Silver Bow Refining Co., 252 P. 301, 


304, 78 Mont.1. 


[b] Rule applied.—(1) A statute 
valid and enforceable within a certain 


limited field, but unconstitutional and 


unenforceable in a wider field, may, 


“by amendment or law removing its 


unconstitutional features, be extended 
into the wider field. Lawton Spin- 


-ning Co. v. Commonwealth, 121 N.E. 


518, 232 Mass. 28. (2) So an act deal- 
ing with a single subject matter, but 


-with two phases of the same, which 


is held valid as to one phase but un- 
constitutional as to the other, may be 


-amended by an act relieving the de- 


fects applicable to the one portion, so 


_as, in the single act, to complete the 


seheine of the original act. Edalgo v. 
Southern R. Co., 58 S.E. 846, 129 Ga. 
258. 


[c] Statute defective in provisions 
ascertainment of damages.— 
Where an act regulating the condem- 
nation of lands for the use of rail- 
roads is unconstitutional merely as to 
the clauses of the act which provide 


-for the ascertainment of the damages 


by commissioners, it may be_ so 


-amended as to correct this defect. 


Jacksonville, etc., R. Co. v. Adams, 15 


» So. 257, 33 Fla. 608, 24 L.R.A. 272. 


[d] Statute failing to provide for 


STATUTES 


There is 


And 


vote on policy.—Where a statute re- 
lating to waterworks was valid so far 
as it dealt with the procedure for con- 
struction and purchase, but fell short 
of the total procedure prescribed by 
the constitution by proyiding for a 
preliminary vote on policy, the stat- 
ute may be amended to correct the 
defect. Paris Mountain Water Co. v. 
oe. aot Greenville, 96 S.E. 545, 110 


[e] Statutes providing for trial 
without notice and hearing.—(1) A 
statute, which is unconstitutional and 
void in so far as it provides for the 
trial and conviction of a licensed phy- 
sician of certain offenses without due 
notice and hearing of accused, is not 
void in toto, but may be amended. 
Smith v. State Board of Medical Ex- 
aminers, 157 S.H. 268, 172 Ga. 106. 
(2) Where a statute providing for in- 
heritance taxation was unconstitu- 
tional for failure to provide for no- 
tice or hearing of the appraisement of 
the property to be taxed, it was not 
necessary that the entire statute be re- 
enacted on passage of an amendment 
curing such defect. Ferry v. Camp- 
bell, 81 N.W. 604, 110 Iowa 290, 50 
TRA, 92. 


{f] Statute. defective in defining 
“intoxicating liquors.”—Where a pro- 
hibition statute has been specially up- 
held by the court, except as to the 
definition therein by reference to the 
federal law of certain intoxicating 
liquors which are outlawed when pos- 
sessed or sold for beverage purposes, 
it may be amended by supplying a 
specific definition for intoxicating liq- 
uors. State v. McCall, 110 So. 723, 162 
La, 471. 


[g] In Indiana, ‘“‘where a statute, 
or any part thereof, is invalid by rea- 
son of an absence of power in the 
Legislature, in the first instance, un- 
der the constitution to enact the law, 
it would not be possible for that body 
to confirm or render the same valid 
by amendment. But where the ob- 
noxious features of the statute may 
be removed, or essential ones supplied 
by a proper amendment, so that it can 
be held that had the law been pri- 
marily so moulded or framed under 
its title and within its scope, as it 
has been by the amendment thereto, 
it would have been free of the ob- 
jections existing against it, as it 
originally stood, and also within the 
power of the Legislature to enact it. 
then and in that event, the statute 
may be rendered valid by amendment, 
so far as its future operations may 
extend.” Walsh v. State, 41 N.E. 65. 
142 Ind. 357, 361, 33 L.R.A. 392 [mod 
State v. Boice, 39 N.E. 64, 40 N.E. 113, 
140 Ind. 506] (two judges dissenting). 


89. U.S.—Mid-Continent Petroleum 
Corp. v. Alexander, 35 F.(2d) 43. 


Ala,—Cobbs v. Home Ins. Ca., 91 So. 
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the statute,°* or where the statute was unconsti- 
tutional because of the defective title thereof ;°® 
and it has also been held that an amending statute, 
which is unconstitutional and void because it only 
set out the section as originally enacted and the 
amendments intended, and not the full section as 
amended as required by the constitution, is not sub- 
ject to amendment.®¢ 


On the other hand, other decisions hold that the 
fact that a statute is entirely unconstitutional does 
not render it impossible of amendment,®? and that 
an amendment of such a statute is valid where the 
statute purporting to make the amendment is inde- 
pendent and a complete expression of the legisla- 
tive will,°® in which ease the reference to the un- 


627, 18 Ala.App. 206 [cert den 91 So. 
922, 207 Ala. 712]. 


Ark.—Hill v. American Book Co., 
285 S.W. 20, 171 Ark. 427. 


Fla.—Williams v. Dormany, 126 So. 
117, 99 Fla. 496. 


Ind.—Keane v. Remy, 168 N.E. 10; 
Heffelfinger v. Ft. Wayne, 149 N.E. 
555, 196 Ind. 689; Carr v. Fowler, 74 
Ind. 590; Cowley v. Rushville, 60 Ind. 
327; Igoe v. State, 14 Ind. 239. 


Mo.—Lynch v. Murphy, 24 S.W. 774, 
119 Mo. 163. 


Neb.—Plattsmouth v. Murphy, 105 
N.W. 298, 74 Neb. 749. 


S.C.—Paris Mountain Water Co. v. 
oe Greenville, 96 S.E. 545, 110 


[a] Act held to be original act and 
not amending act within rule.—Shoe- 
ee v. State, 148 N.B. 403, 196 Ind. 


90. See cases supra note 89. 


91. Plattsmouth v. Murphy, 105 N, 
W. 293, 74 Neb. 749. 


92. Plattsmouth vy. Murphy, supra. 


93. Mid-Continent Petroleum Corp. 
v. Alexander, 35 F.(2d) 43; Paris 
Mountain Water Co. v. City of Green- 
ville, 96 S.E. 545, 110 S.C. 36. 


94. Hill v, American Book Co., 285 
S.W. 20, 171 Ark. 427. 


95. Igoe v. State, 14 Ind. 239. 


96. Carr v. Fowler, 74 Ind. 590; 
Cowley v. Rushville, 60 Ind. 327. 


97. Com. v. Chesapeake, etc., R. 
Co., 87 S.E. 622, 118 Va. 261. And see 
cases infra notes 98-1. 


98. Mass.—Hall v. Boston Street 
Commissioners, 59 N.E. 68, 177 Mass. 
434. 


Mich.—Peo. v. De Blaay, 100 N.W. 
598, 137 Mich. 402, 4 Ann.Cas. 919. 


Mont.—State v. Silver Bow Refining 
Coy 252, &.. 301,68 Wromty ie 


N.J.—Allison v. Corker, 52 A. 362, 
67 N.J.Law 596, 60 L.R.A. 564 [mod 48 
A. 1118, 66 N.J.Law 182]. 


Ohio.—State v. Cincinnati, 40 N.E. 
508, 52)-OhioSt, .419, 27" ERAS 737" 
State v. Cincinnati, 8 OhioCir.Ct. 523, 
8 OhioDec. 689. 


Tex.—Eneglish, etc., Mortg., etc., Co. 
br eciaa 55: SW. 169; 9380-Tex. 2:89; 


Va.—Commonwealth v. Chesapeake, 
etc., R. Co., 87 S.H. 622, 118 Va. 261. 


“It is sometimes said, broadly, that, 
since an unconstitptiohal statute is 
void, it can not be amended, and that 
hence another statute attempting an 
amendment of it is void. It is doubt- 
less true that the amendment of an un- 
constitutional law does not impart ef- 
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constitutional statute will be considered as being 
purely for identification,®® and to indicate the pro- 
posed subject for the new and valid law. 


In Pennsylvania the decisions do not seem to be 
in entire accord with either of the two views set 
out in this section. The principles deducible from 
these decisions seem to be: (1) If a statute is un- 
constitutional in toto for want of power in the leg- 
islature to enact it, it cannot be amended, because 
there is nothing on which an amendment could op- 
erate.2. (2) Where an act is unconstitutional and 
void on account of a defective title, it cannot be ren- 
dered valid by a subsequent statute which refers 
to, and amends, the title only.*. (3) Where the 
amending statute in addition to amending the title 
of the original statute so as to make it conform 
to constitutional requirements reénacts it so that 
the amending statute is an independent and com- 
plete enactment in itself, it will be held valid if in 
other respects it conforms to constitutional require- 
ments.* 


[§ 430] 4. Statutes Which Have Expired. In the 
absence of any constitutional restriction, a statute 
by a proper reference to another may incorporate 
‘in it the provisions of a former law,°® although the 
former may have expired, the purpose of the later 
act being to revive the former, and this effect is 
given by the reviving act;® and a fortiori an act 
is not void because its title purports it to be an 


ficacy to it, but it by no means follows 
that the new statute is void. It may | 362 
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ple v. Wayne County, 23 Pa.Co. 361, 


[§§ 429-432. 


act supplementary to an act which expired by its 
own limitation, where such act was subsequently 
revived. 


[§ 431] 5. Special Laws. The word “modify” in 
a constitutional provision declaring that special 
laws may be repealed but shall not be amended, ex- 
tended, or modified, is construed as synonymous 
with “enlarge” and “extend,”® and does not prevent 
a partial repeal of a special statute;® and an act 
which removes and takes from a special act a dis- 
tinet and severable part is not within the prohi- 
bition of the constitution and is valid;1° and it has 
been held that-\this provision does not affect the 
authority of the legislature to provide additional 
compensation to that given to an officer by a special 
act, for extra labor.1: In jurisdictions where there 
is no constitutional inhibition against amending spe- 
cial statutes, they may be amended by general stat- 
utes.?? 


[§ 432] 6. Miscellaneous. In the subjoined notes 
are considered amendments of statutes not discussed 
above,!? including the amendment of an inopera- 
tive!+ or suspended’® statute, the amendment of a 
statute authorizing construction, for the purpose 
of extending time,'® and the amendment of a rey- 
enue statute, for the purpose of collecting delin- 
quent taxes;17 also amendments of compilations of 


9. State v. Erickson, 200 N.W. 813, 
160 Minn. 510; State v. Erickson, 195 
N.W. 919, 157 Minn. 200; State v. Lin- 


contain all the elements of a valid 
enactment and therefore may have the 
force of law from its adoption. The 
mere fact that it attempts to amend 
an invalid statute can not defeat it 
when it is, itself, a complete expres- 
sion of legislative will, made in con- 
formity with constitutional require- 


ments.” English, ete., Mortg., etc., 
Conn. .Hardy;7565. Siw. 5169, 93> Tex, 
289, 300. 

[a] A statute that is invalid be- 


cause its enactment is not for the en- 
tire class mentioned in its title may 
be cured by an amendment that ex- 
tends the operation of the act to the 
whole of the titular class. Smith v. 
Howell, 38 A. 180, 60 N.J.Law 384. 


[b] In Louisiana (1) it was form- 
erly held that, when an act has been 
held unconstitutional, it is thereafter 
nonexistent, and, as an amendment 
presupposes an act upon which to 
rest, there being no act, there can be 
no valid amendment of the act: (State 
v. Long, 61 So. 154, 132 La. 170); (2) 
but the rule is now as stated in the 
text, it being held that the legisla- 
ture has the authority to make such 
amendments in reénacting or revising 
a law that has been declared uncon- 
stitutional as relate to the subject or 
object of the original law expressed in 
the title of the amending and reénact- 
ing statute (State v. Walters, 66 So. 
364, 135 La. 1070 [expressly overr 
State v. Long, supra]). 


99. Commonwealth v. Chesapeake, 
etc., R. Co., 87 S.H. 622, 118 Va. 261. 


1. English, etc., Mortg., etc., Co. v, 
Hardy, 55 S.W. 169, 93 Tex. 289. 


2. Bradford City v. Pennsylvania, 
ete., Tel., etc., Co., 26 Pa.Co. 321. 


3. McLaughlin v. Summit Hill 
Borough, 73 A, 975, 224 Pa. 425; Shear 
v. Poller County, 9 Pa.Dist. 289; Tee- 


“As is shown, the legislature has 
attempted to put life into this dead 
body by engrafting it with a new 
head. If the main stock were alive 
and only the top were affected, this 
engrafting process might give it new 
life. The transfusion of blood may 
save a dying patient but a dead one 
cannot be resurrected by such process, 
The original act never was a law. 
By reason of its constitutional in- 
fringement, it was void and dead, and 
could not be revived in this manner. 
Section 6 of Art. III, of the state Con- 
stitution provides ‘that ‘No law shall 
be revived, amended or the _ provi- 
sions thereof extended or conferred, 
by references to its title only, but so 
much thereof as is revived, extended 
or conferred, shall be re-enacted and 
published at length,’” Teeple v. 
Wayne County, supra, \ 


4 McLaughlin v. Summit Hill 
Borough,* 73 Ay 975, 224. Pas. 426; 
Bennett v. Sullivan County, 29 Pa. 
Super. 120; Conshohocken Borough v. 
Montgomery County Com’rs, 14 Pa. 
Dist. 141. 


5. Incorporating prior statute by 
reference see supra §§ 167-175. 


6. Quinlan v. Houston, ete., R. Co., 
34 S.W. 788, 89 Tex. 356, 372. 


“If the statute referred to be an 
existing law, ‘the legislative purpose 
is to apply its provisions to the sub- 
ject matter of the new act. If it has 
expired or has been repealed, the 
purpose is to revive it and make it 
applicable in _ the same manner.” 
Quinlan v. Houston, ete, R. Co, 
supra. 


7. Baltimore, etc., R. Co. v. Van 
Ness, 2 F.Cas.No. 830; 4 Cranchc.c. 


595. 


8. State v. Lincoln, 158 N.Ww. 
133 Minn. 178. po 


coln, 158 N.W. 50, 133 Minn. 178; State 
v. Copeland, 69 N.W. 27, 66 Minn. 315, 
61 Am.S.R. 414, 34 L.R.A. 777. 


10. State v. Lincoln, 158 N.W. 50, 
133 Minn. 178. 


11. Gard v. Otter Tail County, 144 
N.W. 748, 124 Minn. 136. 


12. Federal Trust Co. v. East Hart- 
ford Fire Dist., 283 F. 95. 


13. See supra §§ 423-431. 


14. [a] Inoperative statute.—An 
act which possesses all the attributes 
of a complete statute in itself is not 
invalid because passed as an amend- 
ment to an act which failed to become 
operative because the contingency 
upon .which it was to become opera- 
tive never happened. People v. Ona- 
han, 48 N.E, 1003, 170 Ill. 449 (amend- 
ing statute being complete in itself, 
a mistaken reference to a previous 
statute is of no consequence). 


15. [a] Act, execution of which is 
suspended by one of its clauses, or by 
a delay of its promulgation, may, in 
the meanwhile, be modified or repealed 
by a posterior act. New Orleans y, 
Ripley, 2 La. 344; Gosselin v. Gos- 
selin, 7 Mart.N.S. (La.) 469. 


16. [a] Extension of time for in- 
stitution of proceedings.—A statute 
authorizing the construction of a 
bridge, where , proceedings are in- 
stituted within two years, is not dead 
after the expiration of that time with- 
out the institution of those proceed- 
ings, and the time may be extended 
by amendment, although the power 
could not be exercised without the 
incur hos SE seeon. Fenolio vy, 
ebastian Bridge Dist., 200 S.W. 
133 Ark. 380. ‘ yen 


17. [a] Statute valid for raising 
revenue for a period of two years, has 
a continuing force after the expiration 


For later cases, developments and changes in the law see Annotations, same title and section number 


* 
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§§ 432-435] 


statutes.18 


Bill which subsequently becomes law may be 
amended by a bill introduced before, but passed 
after, the first bill becomes a law.1® Except as it 
may be restrained by constitutional provisions the 
legislature may amend a bill which is in the hands 
of the governor for his action, within the time 
permitted to him for its consideration and before 
he has taken action on it.2° 


[§ 433] D. Amendment of General Law by Spe- 
cial Act. If there is no constitutional prohibition 
against such a practice, there.can be no objection 
to the amendment of a general law by a special 
act.?1 


[§ 434] E. Express or Implied Amendments. Or- 
dinarily, for an amendment of a preéxisting law to 
be effective, the amendment must be express.22 It 
has been very generally stated that amendments of 
statutes by implication are not favored?* and will 
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not be upheld in doubtfw} cases.24 Ordinarily, the 
legislature’s enactment of a law will not be held 
to have changed a statute that it did not have under 
consideration at the time of enacting such law;?% 
and implied amendments cannot arise merely out 
of supposed legislative intent in no way expressed, 
however necessary or proper it may seem to be.?® 
An amendment by implication can occur only where 
the terms of a later statute are so repugnant to an 
earlier statute that they cannot stand together.27 
If, however, the statutes are so plainly repugnant 
that they cannot stand together, tke old statute is 
regarded as amended by the new.?8 


[§ 435] F. Requisites and Sufficiency—1. In Gen- 
eral. An amendment of a statute must be exhibited 
either expressly or by reasonable implication.2® As 
is the case with original statutes,?° the legislature, 
in making an amendment, is not restricted to any 
particular form of expression. Mere form of ex- 
pression, it is said, should be disregarded in search- 


a CT ee ae eee 


= 


of that period, which will authorize its 
amendment for such purposes as the 
collection of the amount previously 
levied when the same remained de- 
linquent and the providing of neces- 
sary tax proceedings for its collec- 
tion. State v. Bailey, 42 P. 373, 56 
Kan. 81. 


18. See cases infra this note, 


[a] Official compilation of statutes. 
—Compiled statutes, published under 
authority of law, and supposed to con- 
tain all the laws in force at the date 
of publication, may be amended by a 
proper reference thereto; and, if the 
amendatory act clearly points out the 
portion of the statute amended, the 
objection that the amendment is of 
the compiled statutes will be unavail- 
ing. In re White, 51 N.W. 287, 33 Neb. 
$12. 


[b] Section of private compilation 
of statutes.—An act which purports to 
amend a section of a private compila- 
tion of the laws of a state published 
without any legislative authorization 
is void. Harland v. Territory, 3 Wash. 
7T. 131,13 P. 453. And see Lipscomb v. 
Kaloroukas, (Fla.) 133 So. 107 (as 
tending to sustain ‘this view and 
where it was said that it is doubtful 
whether a statute may ‘be validly 
amended by reference to a section of 
a compilation of laws which has 
never been adopted as the statutory 
law of the state). 


[c] Statutes omitted from compila- 
tion by error or inadvertence.—An act 
passed, enrolled, approved, and de- 
posited with the secretary of state is 
an act in force, competent of amend- 
ment, although by error, inadvert- 
ency, or misconception it may not 
have been compiled and published in 
the same manner as all other laws of 
the state. State v. Partridge, 45 N.W. 
290, 29 Neb. 158; Fenton v. Yule, 43 N. 
W. 1140, 27 Neb. 758. 


19. Mutual Ben. L. Ins. Co. v. Win- 
ne, 49 P. 446, 20 Mont. 20. 


20. McKenzie v. Baker, 32 S.W. 
1038, 88 Tex. 669. 


21. Ewing v. McGehee, 275 S.W. 
766, 169 Ark. 448; Murray v. State, 
37 S.E. 111,°112 Ga. 7; Richardson v. 
Kansas City Bd. of Education, 84 P. 
538, 72 Kan, 629; Kornegay v. City of 
Goldsboro, 105 S.E. 187, 180 N.C, 441. 


[a] Thus Acts (1925) p 545 § 5, de- 
elaring a road, to be improved there- 
under, a state highway, as part of a 
system of primary and secondary 


roads, and authorizing payment by 
commissioners for work already done 
thereon, was upheld notwithstanding 
the statute indirectly amended the 
general state highway law through 
the operation of the local and special 
legislation. Ewing v. McGehee, 275 S. 
W. 766, 169 Ark. 448. 


22. See cases infra this section; 
and infra §§ 435-477. 


Implied amendments as affected by 
constitutional provisions against 
amendments by reference to title only 
see infra § 455. 


Repeal by implication see infra § 
508 et seq. 


23. Nelson v. Nelson, 209 P. 810, 
72 Colo. 20; Hamilton County Bd. of 
Com’rs v. State, 111 N.E. 417, 184 Ind. 
418; Morr‘son vy. State, 105 N.E. 113, 
181 Ind. 544; State v. Cascade Coun- 
ty, (Mont.) 296 P. 1; People v. Brom- 
wich, 93 N.E. 933, 200 N.Y. 385 [aff 
119 N.Y.S, 833, 185 App.Div. 67]; Peo- 
ple v. McQuade, 195 N.Y.S. 408, 118 
Mise. 785. See Hawkins v. Smith, 147 
S.W. 1042, 242 Mo. 688, 720 (‘‘the 
Legislature cannot amend a statute 
by inference from acts subsequently 
passed. Such inferences are valuable 
only when the language of the prior 
act is ambiguous”). 


[a] What is not implied amend- 
ment.—That a statute, if construed 
to apply to a given situation, would 
render the duties of the board of 
election commissioners more _ con- 
venient to be performed, does not re- 
quire such construction which would 
in effect amend the statute contrary 
to its terms. Scheafer v. Herman, 155 
P. 1084, 172 Cal. 338. 


24. Hamilton County Bd. of 
Com’rs v. State, 111 N.B. 417, 184 Ind. 
418; Morrison v. State, 105 N.E. 113, 
181 Ind. 544. 


25. State v. Cresswell, 78 So. 770, 
117 Miss. 795. 


26. State v. Wayne County Ct., 110 
S.E. 482, 90 W.Va. 105. 


27. People v. Illinois Cent. R. Co., 
145 N.E. 719, 314 Ill. 339. 


28. Griswold v. Griswold, 129 P. 
560, 28 Colo.App. 365; Moss v. Levin, 
119 So. 558, 120 So. 258, 10 La.A. 149; 
Jumper v. Moore, 85 A, 485, 110 Me. 
159; Starbird v. Brown, 24 A. 824, 84 
Me. 238, 240; State v. Chadbourne, 74 
Me. 506; State v. Klein, 22 Minn. 328; 
Prince v. St. Paul, 19 Minn. 267. 


“The test is whether a subsequent 


legislative act is so directly and posi- 
tively repugnant to the former act 
that the two cannot consistently stand 
together. Is the repugnancy so great 
that the legislative intent to amend 
or, repeal is evident? Can the new 
law and the old be each efficacious in 
its own sphere?” Starbird y. Brown, 
24 A. 824, 84 Me, 238, 240. 


[a] Mlustrations.—(1) Thus’ a 
provision contained in a general law 
to the effect that all insurance com- 
panies doing business in this state 
under its provisions ‘shall annually, 
at, etc., pay the treasurer of the state 
2 per cent. on all premiums received,” 
and that such sum so paid, “shall be 
in lieu of all other taxes or licenses to 
be collected from said companies in 
this state,’ operates as a repeal or 
modification of a city charter so far 
as it conferred or purported to confer 
any authority upon the common coun- 
cil to exact a license fee from any 
such company doing business in such 
city, although the purpose so to 
amend or repeal the city charter in 
this respect was not expressly and 
particularly stated in the general law. 
Prince v. St. Paul, 19 Minn. 226, 228. 
(2) <A statute changing the mode of 
organization of juries for the trial of 
capital cases, aS prescribed by Rev. 
St. c 134 § 12, so as to allow the state 
as well as the person indicted to chal- 
lenge peremptorily some of the jurors 
as their names should be drawn from 
the box and before they should be 
sworn, was an amendment of such 
section of the revised statutes, al- 
though it did not in terms declare that 
it was an amendment of any previous 
statute, since an act changing the pro- 
ceedings to be had under a former act 
is an amendment of the earlier act, al- 
though it is not so stated in the act 
itself. State v. Chadbourne, 74 Me. 
506. 

29. Old Dominion Copper Min., etc., 
Co. v. State Bd. of Taxes, etc., 103 A. 
79, 91 N.J.Law 173 [aff 103 A, 690, 
90 N.J.Law 364]. And see supra § 434, 


30. See supra § 158 et seq. 


81. Hermitage Special School Dist. 
No. 12 v. Ingalls Special School Dist. 
No. 18, 202 S.W. 26, 183 Ark. 157. See 
State v. Duval County, 3 So. 1938, 23 
Fla. 483 (the fact that there are two 
sections of an amendatory act that 
expressly profess to amend one sec- 
tion of another statute does not affect 
the validity of such amendatory sec- 
tions, within the provision, but mere- 
ly substitutes matter in the form of 
two sections for matter in the form of 
one). 


ing for the legislative intention.®? 
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An amendatory 
statute which is so indefinite and uncertain that 
the courts are unable to determine what the legis- 
lature intended is void.#? The subject matter of 
the amendment must be germane to the subject 
matter of the act or section to be amended** but 
if the subject matter of the amendment is germane 
to the subject matter .of the act or section to be 
amended, it will be sufficient,?®> it not being nec- 
essary that the provisions embodied in the amend- 
ment shall relate directly to the particular provi- 
sions contained in the sections amended.** If the 
amending statute satisfies the requirement as to 
relevancy, it is permissible to enlarge the scope of 
the original statute,?7 or to amend a section by 
adding a new section,?® and the legislature may 
substitute any provision it pleases for any other 
provision, whether cognate or not, if the new section 
is not foreign to the subject indicated by the title 
of the law in which it is inserted.*® 
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Amendment of separate statutes by one statute. 
If two statutes are distinct and have no connection 
with, or relation to, each other, they cannot be 
amended by one bill;#® but if they treat of mat- 
ters that are germane. to the same subject, and 
might properly have been enacted in one bill, under 
one title, and include but one general subject, they 
may be amended by one bill.*+ 


[§ 436] 2. Title of Amending Act. An amenda- 
tory act is within the general rules, applicable to 
other statutes, as to the necessity and sufficiency of 
the title.*? 


[§ 437] 3. Identification of Statute Amended*?— 
a. Necessity.*4 Under the constitutional provisions 
relating to amendments, the provisions of which 
are elsewhere set out,*®> it has very generally been 
held indispensable that the amendatory statute 
should refer to and identify the statute to be amend- 
ed,#® and a noncompliance with this requirement 


32. Hermitage Special School Dist. 
No. 12 v. Ingalls Special School Dist. 
No. 18, 202 S.W. 26, 133 Ark. 157. 


Construction see infra §§ 568-576. 


33. Murphy v. Eney, 25 A. 993, 77 
Md. 80; State v. Painter, 219 N.W. 794, 
117 Neb. 42. 


[a] hus, where it appears from 
an amendatory act that it is intended 
to amend some section of the previous 
act by changing it so as to read as set 
out in the amendatory act, and it-does 
not appear from anything in the lat- 
ter act for what provision the pro- 
posed reading is to be substituted, the 
latter act is void for uncertainty. 
Murphy v. Eney, 25 A. 993, 77 Md. 80. 


34 Ala.—McCord v. Bridges, 100 
So. 469, 211 Ala. 295; Smith v. Birm- 
ingham Realty Co., 94 So. 117, 208 
Ala. 114; State v. Smith, 65 So, 942, 
187 Ala. 411. 


Idaho.—Settlers’ Irr. Dist. v. Set- 
tlers’ Canal Co., 14 Idaho 504, 94 P. 
829. 


Ill.— Stevenson v. Montgomery, 104 
N.E. 1075, 263 Ill. 98, Ann.Cas.1915C 
112; Dolese v. Pierce, 16 N.E. 218, 124 
Ill. 440. 


La.—State v. American Sugar Re- 
fining Co., 31 So. 181, 106 La. 5538. 


Mont.—Dolenty Vv. Broadwater 
County, 122 P. 919, 45 Mont. 261. 


Neb.—Prowett v. Nance County, 117 
N.W. 996, 82 Neb. 400; Knight v. Lan- 
caster County, 103 N.W. 1064, 74 Neb. 
82; State v. Bowen, 74 N.W. 615, 54 
Neb. 211; State v. Tibbets, 71 N.W. 
990, 52 Neb. 228, 66 Am.S.R. 492; State 
v. Tibbets, 71 N.W. 990, 52 Neb. 228, 66 
Am.S.R. 492; Trumble v. Trumble, 55 
N.W. 869, 37 Neb. 340; Miller v. Hur- 
ford, 9 N.W. 4%7, 11 Neb. 377; State 
v. Pierce County, 6 N.W. 763, 10 Neb. 
476. 


Wyo.—Laramie County v. Stone, 51 
P. 605, 7 Wyo. 280. 


“An act to amend certain sections 
of a general law is limited in its scope 
to the subject matter of the sections 
proposed to be amended. In such case, 
the introduction of any new substan- 
tive matter not germane or pertinent 
to that contained in the original sec- 
tions, can not be regarded as an 
amendment thereto, but must be re- 
garded as independent legislation 
upon a matter not embraced in the 
title of the act, and therefore void. 
The amendment of an act in general, 
or a particular section of an act, ex vi 


termini, implies merely a change of 
its provisions upon the same subject 
to which the act or section relates.” 
HAP ih v. Pierce, 16 N.E. 218, 124 Ill. 


35. Colo.—Colorado Farm & Live 
Stock Co. v. Beerbohm, 96 P. 443, 43 
Colo. 464. 


Minn.—State v. Erickson, 146 N.W. 
364, 125 Minn. 238. 


Neb.—State v. Babcock, 36 N.W. 348, 
23 Neb. 128; Dogge v. State, 22 N.W. 
348, 17 Neb. 140. 


Tex.—Gibson v. Sterrett, (Civ.App.) 
144 S.W. 1189. 


W.Va.—State v. Furr, 132 S.E. 504, 
101 W.Va. 178. 


[a] As otherwise expressed, an 
amendment of an existing law, which 
could have been inserted without 
repugnance in the original act, is not 
such a departure as to avoid the stat- 
ute. Chippewa County Bd. of Suprs. 
oe er Gen, 32 N.W. 651, 66 Mich. 


[b] Matter held germane to original 
statute—(1) Sess. L. (1907) p 165 
c 33, in amendment of Comp. St. (1905) 
§§ 33, 37, 74, dealing with the duties of 
a county clerk with reference to the 
drawing of county warrants, the filing 
of claims against the county, and no- 
tice of disallowance thereof, and the 
filing of accounts acted on by the 
county board, providing that in coun- 
ties having a county comptroller those 
duties shall be performed by that of- 
ficer, is not subject to the objection 
that it is invalid because the amend- 
ment thereby made is not germane to 
the original sections. Allen vy. Ken- 
nard, 116 N.W. 638, 81 Neb. 289. (2) 
Act April 2, 1887 (Sess. L. [1887] p 
336) § 21, contained conditions on 
which public lands should be sold. 
Act March 30, 1889 (Sess. L. [1889] 
pp 3813, 314), amending it, enlarged 
the scope of the conditions, and added 
others within the purpose of the orig- 
inal act as expressed in its title, to 
wit, the leasing, sale, and manage- 
ment of state lands. It was held that 
the subject matter of the amendment 
was germane to the subject matter of 
the section amended, Gale v. Beer- 
bohm, 96 P. 449, 48 Colo. 521; Colorado 
Farm, etc., Co. v. Beerbohm, 96 P. 443, 
43 Colo. 464. 


36. Erickson v. Cass County, 92 
N.W. 841, 11 N.D. 494. 


. State v. Oliver, 


37 35 S.W.(2d) 
396, 162 Tenn. 100; 


as vy. Byrne, 104 S.W. 460, 119 Tenn. 


[a] Rule applied.—(1) Where the 
subject of the act amended was the 
creation of an intermediate appellate 
court, it may be amended by increas- 
ing the jurisdiction, so as to include 
appeals in law as well as equity cases. 
Memphis St. R. Co. v. Byrne, 104 S.W. 
460, 119 Tenn. 278. (2) A statute 
providing a park system for a state 
may be amended by providing that 
one of the parks shall be operated 
through the agency of the federal 
government. State v. Oliver, 35 S.W. 
(2d) 396, 162 Tenn. 100. (3) Neither 
of these amendments, it is said, 
brings in incongruous matter. See 
cases supra this note. 


38. Settlers’ JIrr. Dist. v. Settlers’ 
Canal Co., 94 P. 829, 14 Idaho 504. 


39. Underwood v. McDuffee, 15 
Mich, 361, 93 Am.D. 194. 


40. Pioneer Irr. Dist. v. Bradley, 
68 P. 295, 8 Idaho 310, 101 Am.S.R. 
201; State v. Majors, 123 N.W. 429, 
85 Neb. 375. 


41. Pioneer Irr. Dist. v. Bradley, 
68 P. 295, 8 Idaho 310, 326, 101 Am. 
S.R. 201. See Peo. v. Prendergast, 
95 N.E. 715, 202 N.Y. 188 (several 
statutes relating to the change of 
grade of. streets, ete., applicable to 
particular localities, may be amended 
by one general act which may also 
apply to future statutes of the kind 
amended). 


“Simply because the legislature has 
enacted laws on one general subject 
by separate and distinct bills does 
not prevent a subsequent legislature 
from combining such acts into one 
bill, or amend such separate acts by 
one bill with a proper title.” Pioneer 
Irr. Dist. v. Bradley, 68 P. 295, 8 Ida- 
ho 310, 326, 101 Am.S.R. 201. 


42. See supra § 400. 


43. Ignoring prior amendments see 
supra § 427. 


44. Under constitutional provisions 
of Georgia and Tennessee see infra 
§§ 466-476. 


45. See infra § 446. 


46. Ark.—Johnson y. Binkley, 217 
S.W. 805, 141 Ark. 612. 


La.—Mouton v. City of Laf t 
58 So. 883, 130 La. 1064. ub 


Md.—Murphy vy. Eney, 25 A. 993, 77 


Memphis St. R.!' Md. 80. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 437-439] 


renders the amendatory act void.4? 
essary, however, to refer to any other section than 
the one embodying the law as then existing.*® 


In Iowa, where the constitution is silent as to 
amendments of statutes, a statutory provision that 
every statute passed in amendment of, or in addi- 
tion to, the code, shall contain, in its title, a refer- 
ence to the numbex and name of the. chapter of 
the code which it amends or adds to, and if such 
reference be omitted the secretary of state shall 
supply the omission, is merely directory, and a law 
which does not contain such a reference is valid.*® 


[§ 438] b. Requisites and Sufficiency—(1) In 


4 Mich.—Peo. vy. Pritchard, 21 Mich. 
236. 

Miss.—State v. Cresswell, 78 So. 
770, 117 Miss. 795. 


Mont.—State v. Mitchell, 42 P. 100, 
17 Ment. 67. 


Neb.—Aurora Board of Education 
v. Moses, 70 N.W. 946, 51 Neb. 288. 


Nev.—State v. Hallock, 12 P. 832, 19 
Nev. 384. 


Pa.—Pittsburgh’s Pet., 
759; 761, 138 Pa. 401. 


And see cases infra §§ 438-444. 


47. Aurora Board of Education v. 
Moses, 70 N.W. 946, 51 Neb. 288. 


48. Ex p. Hutchens, 246 S.W. 186. 
296 Mo. 331. 


49. State v. Shreves, 47 N.W. 899, 
81 Iowa 615 [foll Morgan v. Des 
Moines, 54 F. 456 (aff 60 F. 208, -8 
C24. 5699]. 


50. See infra § 439 (Indiana). 
51. Ala.—Harper y. State, 19 So. 
857, 109 Ala. 28. 


Ark.—Johnson y. Pinkley, 217 S.W. 
805, 141 Ark. 612; Hughes v. Kelly, 
129 S.W. 784, 95 Ark. 327. 


Fla.—Saunders y. Pensacola, 4 So. 
801, 24 Fla. 226. 


Tll.—Peo. v. Boykin, 131 N.E. 133, 
298 Ill. 11; Patton v. Peo., 82 N.E. 
386, 229 Ill. 512; Otis v. Peo., 63 N. 
E. 1053, 196 Ill. 542. 


Kan.—State v. Thomas, 86 P. 499, 
74 Kan. 360; Baker v. Agricultural 
Land Co., 61 P. 412, 62 Kan. 79. 


Ky.—Hickman vy. Kimbley, 171 S. 
W. 176, 161 Ky, 652. 


Md.—Pue vy. Hetzell, 16 Md. 539. 
Mich.—Pioneer Fuel Co. v. Molloy, 
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91 N.W. 750, 1381 Mich. 465; Peo. v. 
Grand Rapids Super. Ct., 39 Mich. 
195. 

Minn.—Winona y. Whipple, 24 
Minn. 61. 


Neb.—Mehrens v. Greenleaf, 227 N. 
W. 325, 119 Neb. 82; State v. Doug- 
las County, 189 N.W. 639, 109 Neb. 
35; Fenton v. Yule, 43 N.W. 1140, 27 
Neb. 758; Dogge v. State, 22 N.W. 348, 
17 Neb. 140. * 


Nev.—Worthington v. Second Judi- 
cial Dist. Ct., 142 P. 230, 37 Nev. 212, 
Ann.Cas.1916E 1097, L.R.A.1916A 692. 


N.J.—McDonald v. Hudson County, 
121 A. 297, 98 N.J.Law 386 [rev on 
other grounds 122 A. 801, 99 N.J.Law 
170]. 2 

N.Y.—Peo. v. Clute, 50 N.Y. 451, 
10 Am.R. 508. 

Or.—State v. Banfield, 72 P. 1093, 
43 Or. 287; Hearn v. Louttit, 72 P. 
132, 42 Or. 572; State v. Robinson, 
48 P. 357, 32 Or. 43. 


STATUTES 


Tt is not nec- 


be amended.®? 


ed. 


Tex.—Shipley v. Floydada Inde- 
pendent School Dist., (Commn.App.) 
oer 159 [aff (Civ.App.) 238 S.W. 


W.Va.—State v. 
44 W.Va. 315; Heath v.° Johnson, 
S.E. 980, 36 W.Va. 782. 


Wis.—Madison, etc., Plank Road Co. 
v. Reynolds, 3 Wis. 287. 


Wyo.—Hollibaugh v. Hehn, 79 P. 
1044, 13 Wyo. 269. 


And see infra §§ 439-444. 


“All that the law requires is that 
the amendatory statute shall be defi- 
nite and certain as to the statute 
amended.” Dogge yv. State, 22 N.W. 
348, 17 Neb. 140, 148. 


[a] Thus (1) where the subject 
matter of the act sought to be amend- 
ed is fully stated in the title, and 
the section sought to be amended is 
inserted at length in the new act as 
amended, there is a sufficient mentifi- 
cation of the section to be amended. 
Otis v. Peo., 63 N.E. 1053, 196 Ill. 542. 
(2) Acts (1845) ¢ 346, entitled ‘An 
act to extend the lien of mechanics 
passed in 1839, c. 205,’ to Howard dis- 
trict,” and, in its enacting part, ex- 
tending ‘“‘the provisions of the act 
passed in 1839, c. 205, and the supple- 
ments thereto, relating to the Nen of 
mechanics and others on buildings,” 
to such district, sufficiently identifies 
and applies to the original Mechanic’s 
Lien L. (1838) c 205, which was pass- 
ed in March, 1839, and its supple- 
ments, especially as there was no law 
passed at the session of 1839 relating 
to this subject. Pue v. Hetzell, 16 
Md. 539. 


Identification by: 
Reference to official compilation see 
infra § 440. 


Reference to title of amended statute 
see infra § 439. 


Setting forth statute as amended 
see infra §§ 445-465. 


Tennessee requirement as to re- 
cital of title or substance of statute 
amended see infra §§ 471-476. 


52. U.S.—Northern Pac. Express 
Co. v. Metschan, 90 F. 80, 32 C.C.A. 
530; Loomis v. Runge, 66 F. 856, 14 
C.C.A. 148; Titusville Second Nat. 
Bank y. Caldwell, 13 F. 429. 


Colo.—Dallas vy. Redman, 15 P. 397, 
10 Colo. 297. 

Fla.—Webster v. Powell, 18 So. 441, 
36 Fla. 703. 
_ Ga.—Robinson v. Lane, 19 Ga. 337. 


Idaho.—Cassia County School Dist. 
INOs 2s ve, Ewins Malls): 90) i735 ;23 
Idaho 471. 


Ill.—Timm v. Harrison, 109 Ill. 593. 


Ind.—-O’Mara v. Wabash R. Co., 50 
N.H. 821, 150 Ind. 648; Brandon y. 


Cross, 29 S.H. 527, 
15 
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General. While in one jurisdiction the act to be 
amended may be identified only by setting out its 
title in full in the title of the amendatory’ act,®° 
in most jurisdictions any method of reference to 
the statute to be amended which is sufficient to iden- 
tify it with reasonable certainty is sufficient.>4 
Where the identifying reference to the statute to 
be amended is made in the title of the amendatory 
act, such title should indicate clearly the statute to 


[§ 439] (2) Reference to Title of Act Amend- 
A statement of the title of the act to be 
amended is very generally recognized as a proper 
method of identification thereof ;°* and, if this were 


State, 16 Ind. 197. 


Iowa.—McGuire y. Chicago, ete., R. 
Co., 108 N.W. 902, 131 Iowa 340. 


Kan.—Shepherd v. Shepherd, 45 P. 
658, 4 Kan.App. 546. 


La.—Fullilove v. Bossier’ Parish, 
25 So. 302, 51 La.Ann. 359. 


Md.—State v. Fox, 51 Md. 412. 


Minn.—Kedzie v. Ewington, 55 N. 
W. 864, 54 Minn. 116. 


N.J.—Moore v. Burdett, 40 A. 631, 
62 N.J.Law 163; Rahway Sav. Inst. v. 
Rahway, 20 A. 756, 53 N.J.Law 48. 


N.Y.—New York vy. Manhattan R. 
Co., 37 N.E. 494, 143 N.Y. 1; Tingue 
v. Port Chester, 4 N.E. 625, 101 N.Y. 
294; Peo. v. Briggs, 50 N.Y. 553; 
Peo. v. Hills, 35 N.Y. 449 [rev 46 Barb. 
340]; Dyker Meadow Land, ete., Co. 
v. Cook, 38 N.Y.S. 222, 3 App.Div. 164 
[aff 53 N.E. 690, 159 N.Y. 6]. 


Pa.—In re Rodgers, 43 A. 475, 192 
Pa. 97; Parson vy. Downer, 9 Pa.Dist. 
& Co. 246; Susquehanna County Liq- 
uor Licenses, 1 Pa.Dist.&Co. 357; 
Hoover vy. Dauphin County Comrs., 29 


Pa.Dist. 1103; Cummings y. Atty.- 
Gen., 13 Pa.Dist. 521; Parnasons vy. 
Church, 43 Pa.Co. 142; Millers v. 
Brown, 22 Pa.Co. 109; Sanders v 


Cambria County, 16 Pa.Co. 94. - 


Tex.—Snider v. International, etc., 
Re Conn ow Dex. 306. 


Utah.—Hdler v. Edwards, 95 P. 367; 
34 Utah 13. 


Wash.—State v. Kings County Su- 
per. Ct, 68. .P 95%, 28 Wash. odio 
Am:S.R.. 831; Speck’ yv.” Gray,. 45° P. 
143, 14 Wash. 589; State v. Halbert, 
44 P. 538, 14 Wash. 306; Rumsey v. 
Territory, 21 P. 152, 3 Wash. T. 332; 
Harland v. Térritory,. 13. P. 453, 3 
Wash. T. 131. See, however, Marston 
v. Humes, 28 P. 520, 3 Wash. 267. 


[a] Amendment to amending act. 
—Where the title of a statute is one 
to “amend” a former act, giving the 
title and date of approval of the lat- 
ter, and the title of such amended act 
sufficiently expresses its “subject,” 
the title of the amending act is suffi- 
cient to cover an express amendment 
made by one of its sections of an in- 
termediate act expressly amending a 
section or sections of the original act. 
Saunders v. Pensacola Provisional 
Municipality, 4 So. 801, 24 Fla. 226. 


[b] Intermediate amendment need 
not be referred to in title of act 
amending act previously amended. 
Hoover v. Dauphin County Comrs., 29 
Pa.Dist. 1163. 

53. Clerical errors or omissions - 
see infra § 444. 

54. Ala.—Stone v. State, 34 So. 629, 
137 Ala. 1; Harper y. State, 19 So. 857, 
109 Ala, 28. 


Ill.—School Dist. No. 5 v. School 
Dist. No. 10, 73 Ill. 249. 
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not so, it has been said, the legislature would be 
deprived of most direct and accurate means of 
designating all amendatory legislation.®* 
in one jurisdiction, contrary to the general rule 
elsewhere stated that any method of reference to 
the statute to be amended which identifies it with 
reasonable certainty is sufficient,°® it is held that 
the title of the act to be amended must be referred 
‘to and identified by setting it out in full in the 
title of the amendatory act,°? and a failure to com- 
ply with this requirement renders the amendatory 


statute void.®8 


Date of approval. While it has been said that it 
is usual to state the date of the approval of the 
amended law, the title of which is recited for pur- 
poses of identification,®® it has generally been held 
unnecessary to do so,®° at least where there is no 
other statute with any such title.®+ 


Statement of section of act to be amended. Where 
the title of the act to be amended is stated, the 
omission of the particular section of the act to be 
amended will not invalidate the amending statute, 
the amendatory act of itself containing subject mat- 
ter which clearly and unmistakably identifies the 
But, as elsewhere 


act or section to be amended.®? 


Ky.—Hickman y. Kimbley, 171 S.W. 
176, 161 Ky. 652, 654. 


La.—Arnoult vy. New Orleans, 11 La. 
Ann. 54. 


Neh.—State v. Stewart, 
998, 52 Neb. 243. 


Pa.—In re McKeown, 85 A. 1085, 237 
Pa. 626. 


W.Va.—Hood v. City of Wheeling, 
102 S.H. 259, 85 W.Va. 578. 


“When the Legislature desires, by 
alteration or addition, to amend a sec- 
tion of an act without referring to 
the Kentucky Statutes, or a section of 
the act as it appears in the Kentucky 
Statutes, it may do so by amending 
the section of the act as it ap- 
pears in the act under a title that 
will identify clearly the title of the 
act proposed to be amended.” MHick- 
man v. Kimbley, 171 S.W. 176, 161 Ky. 
652, 654. 


55. Arnoult v. New Orleans, 11 La. 
Ann, 54. ; 


56. See supra § 438. 


57. Thorn vy. Silver, 89 N.E. 943, 
92 N.E. 161, 174 Ind. 504; Hendershot 
v. State, 69 N.E. 679, 162 Ind. 69; 
Mankin v. Pennsylvania Co., 67 N. 
H. 229, 160 Ind. 447; Lingquist v. 
State, 55 N.E. 426, 153 Ind. 542; 
O'Mara, v. Wabash R. Co., 50 N.E. 821, 
150 Ind. 648; Citizens’ St. R. Co. v. 
Haugh, 41 N.E. 533, 142 Ind. 254; 
Boring v. State, 4h N.E. 270, 141 Ind. 
640; Feibleman vy. State, 98 Ind. 516; 
Shoemaker v. Smith, 37 Ind. 122. 


[a] Identification substantially in 
manner required by constitution nec- 
essary.—It is not enough that the 
statute to be amended is identified, 
but it must be identified substantially 
in the manner required by the consti- 
tution. Boring v. State, 41 N.E. 270, 
141 Ind. 640. 


58. Hendershot v. State, 69 N.H. 
679, 162 Ind. 69. And see cases supra 
note 57. 


[a] Thus an act ‘having for its ti- 
tle “An act to establish a state board 
of health, defining its powers and du- 
ties, providing a system of registra- 


TL” INOW. 


Moreover, 


shown, a section of a compilation of statutes cannot 
be amended by merely giving the number of the 
section sought to be amended without referring to 
the title of the act of which it formed a part.°* 
It has also been held, as elsewhere shown, that, 
where the amendatory act is otherwise sufficient to 
identify the act amended with reasonable certainty, 
an incorrect statement of the date of the amended 
act may be rejected as surplusage.®* 


Resort to other means of ascertainment. It has 
been held that, where the act to be amended is iden- 


tified by a statement of its title, and it is not cer- 


was intended.®® 


tain what act was intended to be amended on ac- 
count of two or more acts having the same title, 
‘or for any other cause, the court will resort to 
means other than the title to determine what act 


[§ 440] (3) Reference to Official Compilations.°* 


tion, and report of vital and sanitary 
statistics in connection therewith, 
and prescribing the duties of certain 
officers in relation thereto; provid- 
ing for town, city and county boards 
of health, prescribing penalties for 
the violation of the provisions there- 
of, fixing an appropriation for the ex- 
penses of the same, repealing acts in 
conflict therewith, and declaring an 
emergency,’ which omits from the ti- 
tle of the amendatory act the words 
“providing for town, city and county 
boards of health, prescribing penal- 
ties for the violation of the provisions 
thereof,” is invalid. Hendershiot v. 
State, 69 N.E. 679, 680, 162 Ind. 69 
(‘the absence of the omitted words 
from the title makes such a radical 
restriction and change in the general 
import of the title of the act of 1891 
that we cannot attribute it to a cleri- 
cal error, as is suggested’’). 


aor Shoemaker vy. Smith, 87 Ind. 


60. Harper v. State, 19 So. 857, 109 
Ala. 28; Citizens’ St. R. Co. v. Haugh, 
41 N.E. 533, 142 Ind. 254; Shoemaker 
v. Smith, 37 Ind. 122. 


[a]. Reference to the title only 
may be sufficient and need not in- 
clude the date of passage or chapter 
of the act amended. Willis v. Ma- 
hon, 50 N.W. 1110, 48 Minn. 140, 31 
Am.S.R. 626, 16 L.R.A. 281; State v. 
Mines, 18 S.E. 470, 88 W.Va. 125. 


61. Stone vy. State, 34 So. 629, 137 
Ala. 1; Shoemaker vy. Smith, 37 Ind. 
122; In re McKeown, 85 A. 1085, 237 
Pa. 626. 


62. Weatherhogg v. Jasper County 
ne of Com’rs, 62 N.E. 477, 158 Ind. 


63. See infra § 440. 
64. See infra § 444. 


65. Citizens’ St. R. Co. v. Haugh, 
41 N.E. 5338, 142 Ind. 254; Feibleman 
v. State, 98 Ind. 516. 


[a] On the other hand, if the act 
attempted to be amended is not des- 
ignated in the manner required by the 
constitution, that is, by stating the 
title of the act to be amended, the 


Except in the jurisdiction where it is held necessary 
for purposes of identification to recite the title of 
the statute to be amended,®’? it has generally been 
held that a section which it is sought to amend may 
be properly identified by reference to its number in 
an official compilation of statutes, known as “re- 
vised statutes,” “revisions,” “codes,” and the like,®*® 


court cannot resort to other means 
of identification, although such other 
means would point out the act intend- 
ed beyond any question. Citizens’ St. 
ae? vy. Haugh, 41 N.E. 533, 142 Ind. 


66. Clerical errors and omissions 
see infra § 444. 


67. [a] Im Indiana, a section of 
the revised statutes, or of any other 
statute, cannot be amended by mere- 
ly giving the number of the section 
sought to be amended without refer- 
ring to the title of the act of which 
it formed a part. Boring v. State, 41 
N.E. 270, 141 Ind. 640; Feibleman v. 
State, 98 Ind. 516. 


aac U.S.—McCalla vy, Bane, 45 F. 


Ala.—State v. Smith, 65 So. 942, 187 
Ala. 411. 


Cal.—Browning Vv. 

Dists Now 108) 254. (Py 6515 200 scan 
799; Hershey v. Reclamation Dist. 
No. 108, 254 P.' 542, 200 Cal. 550; 
Elliott’s Hst., 182 P. 439, 165 Cal. 
339; Peo. v. Oates, 75 P. 387, 142 Cal. 
12; Ex p. McCue, 96 P. 110, 7 Cal. 
App. 765. 


Kan.—Brewer v. Pittsburg, 139 P, 
418, 91 Kan. 910. \ 


Ky.—Hickman y. Kimbley, 171 S.Ww. 
176, 161 Ky. 652; Commonwealth v. 
McNutt, 118 S.W. 978, 183 Ky. 702; 
“ p. Paducah, 101 S.W. 898, 125 Ky. 


Miss.—State v. Cresswell, 
770, 117 Miss. 795. 


Mo.—State v. Hackmann, 267 S.W. 
608, 305 Mo. 685; Burge v. Wabash 
R. Co., 148 S.W. 925, 244 Mo. 76; State 
v. Brodnax, 128 S.W. 177, 228 Mo. 25, 


Reclamation 


78 So. 


137 Am.S.R. 613; Ferguson y. Gentry, 


104 S.W. 104, 206 Mo. 189; State v. 
Doerring, 92 S.W. 489, 194 Mo. 398; 
State v. Murlin, 38 S.W. 923, 187 Mo. 
297; State vy. Marion County Ct., 30 
S.W. 108, 31 S.W. 28, 128 Mo. 427: 
State v. Ranson, 73 Mo. 78. : 


Neb.—State v. Berryman, 167 N.w. 
790, 102 Neb. 553; Chicago, etc., R. 
Co. v. Sporer, 100 N.W. 813, 72 Neb. 
372; In re White, 51 N.W. 287, 33 Neb. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or by reference to the numbers of the chapter and 
section,®® or to chapter, title and section,?® or even 
to the title or chapter”! in such a compilation. Such 
a reference, it is said, serves the purpose of identi- 
fication as well as a reference to the publication in 
the session laws.72, Where an act relating to cor- 
porations provides that corporations organized 
thereunder “shall . . . be subject to the liabil- 
ities and provisions contained in the eighteenth 
chapter of the first part of the Revised Statutes, so 
far as the same are applicable,” and there are sev- 
eral editions of so-called “Revised Statutes,” only 
one of which is official, it will be intended that the 
official edition is referred to, and that the chapter 
therein designated is the one adopted by the ref- 
erence act.7% 


[§ 441] (4) Reference to Unofficial Compilations. 
On: the other hand, it has been held that a section 
cannot be validly amended by reference to a section 
of an unofficial compilation.™ 


812. 
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[§ 442] (5) Reference to Session Laws. The sec- 
tion of a statute to be amended may be properly 
identified by reference to its number and section 
in the session laws of a year designated,’® and if 
the amended act contains only one section, it is, of 
course, sufficient to state the number of the act.7¢ 


[§ 443] (8) In What Part of Bill Made. Except 
in the jurisdiction where the identification must be 
made by setting out the title in full in the title of 
the amendatory act,"’ the identification of the stat- 
ute amended may be made in either the title or body 
of the bill by which the amendment is made.7® If 
the amended statute is otherwise sufficiently identi- 
fied, it is unnecessary to resort to the title thereof 
for that purpose;’® and on the other hand, if the 
body of the act does not purport to identify or de- 
seribe the act or section which it is intended to 
amend, the title of the act may be looked to to fur- 
nish this description.®° 


Nev.—Worthington vy. Second Judi- 
cial Dist. Ct., 142 P. 230, 37 Nev. 212, 
Ann.Cas.1916E 1097, L.R.A.1916A 696. 


Or.—State v. Robinson, 48 P. 357, 32 
Or. 43. 


.Tex.—English, etc., Mortg., etc., 
Co. v. Hardy, 55-S.W. 169, 93 .Tex. 
289; Stuard v. Thompson, (Civ.App.) 
251 S.-W... 277 


W.Va.—State v. Cross, 29 S.E. 527, 
44 W.Va. 315; Heath v. Johnson, 15 
S.E. 980, 36 W.Va. 782. 


Wyo.—Laramie County y,. Stone, 51 
P. 605, 7 Wyo. 280. 


“When the Legislature amends or 
repeals a section . . . and the ti- 
tle of the repealing or amendatory act 
mentions the section affected, the 
members of the General Assembly can 
at once conveniently examine the stat- 
ute and ascertain the nature of the 
amendment; whereas, if it was nec- 
essary that the title of the act should 
refer to the title of the act proposed 
to be amended, it would require some 
effort and delay to find the act, and 
then locate the section affected.” Ex 
p. Paducah, 101 S.W. 898, 125 Ky. 510, 
514, 


[a] Thus the title of an act “An 
act to amend section 592 of the Code 
of Civil Procedure; Compiled Statutes 
of Nebraska for 1899, and to repeal 
said original section,’ is sufficient. 
Chicago, etc., R. Co. v. Sporer, 100 N. 
W. 813, 814, 72 Neb. 372. 


69. U.S.—Ross v. Aguirre, 24 S.Ct. 
22, 191 U.S. 60, 48 L.Hd. 94; Beatrice 
v. Masslich, 108 F. 743, 47 C.C.A. 657; 
McCalla v. Bane, 45 F. 828. 


Ala.—Montgomery v. State, 18 So. 
157, 107 Ala. 372. 


Cal.—Beach v. Von Detten, 73 P. 
187, 189 Cal. 462; Peo, v. Parvin, 14 
P. 783. See, however, Lewis v. Dunne, 
66 P. 478, 134 Cal. 291, 86! Am.S.R. 
257, 55 L.R.A. 833; Leonard v. Jan- 
uary, 56 Cal. 1. 


Ga.— Wheeler v. State, 23 Ga. 9. 


Ky.—Ex p. Paducah, 101 S.W. 898, 
125 Ky. 510, 31 Ky.L. 170. See, how- 
ever, Pennington v. Woolfolk, 79 Ky. 
13, 3 Ky.L. 42. 


La.—State v. Brown, 6 So. 638, 41 
La.Ann. 771; State v. Garrett, 29 La. 
Ann. 637. 

Md.—Garrison v. Hill, 32 A. 191, 81 
Md. 551; Talbot County vy. Queen 
Anne County, 50 Md. 245. 


Mich.—Peo. vy. Judge Grand Rapids 
Super. Ct., 39 Mich, 195. 


Mo.—State vy. Marion County Ct., 
80 S.W. 108, 128 Mo. 427. [aff 31 S. 
W. 23, 128 Mo, 427]. 


Neb.—State v. Stewart, 71 N.W. 
998, 52 Neb. 243; Kieckner v. Turk, 
63 N.W. 469, 45 Neb. 176; Trumble 


v. Trumble, 55 N.W. 869, 37 Neb. 340; 
State v. Babcock, 36 N.W. 348, 23 Neb. 
128; Dogge v. State, 22 N.W. 348, 
17 Neb. 140; Miller v. Hurford, 9 N. 
W. 477, 11 Neb. 377. 


Or.—Ex p. Howe, 37 P. 536, 26 Or. 


181; State v. Phenline, 17 P. 572, 16 
Or. 107. 

Pa.—Cummings y. Atty.-Gen., 13 
PaDisty¥ 521. 


Tex.-—Womack vy. Garner, 31 S.W. 
358 [aff 30 S.W. 589, 10 Tex.Civ.App. 
867]; Ward v. Harris County, (Civ. 
App.) 209 S.W. 792; Ratigan v. State, 
26 S.W. 407, 33 Tex.Cr. 301. See, how- 
ever, Gunter y. Texas Land, etc., Co., 
17 S.W. 840, 82 Tex. 496. 


Utah.—Edler v. Edwards, 95 P. 367, 
34 Utah 13. 


Va.—Commonwealth v. Brown, 21 
S.E. 357, 91 Va. 762, 28 L.R.A. 110. 


W.Va.—State v. Mines, 18 S.E. 470, 
38 W.Va. 125; Heath v. Johnson, 15 
S.E. 980, 36 W.Va. 782. 


70. The Borrowdale, 39 F. 376; 
State v. Long, 52 P. 645, 21 Mont. 26; 
State v. Stewart, 71 N.W. 998, 52 Neb. 
243; State v. Phenline, 17 P. 572, 16 
Or. 107. 


[a] Sufficient identification illus- 
trated.—The title of a bill ‘An act to 
amend sections 1770 and 1782, inclu- 
sive, of article IV, chapter VI,” etc., 
is a sufficient designation of the laws 
to be amended without specifically 
enumerating the intermediate  sec- 
tiors. State v. Long, 52 P. 645, 21 
Mont. 26 [overr on other grounds 85 
P. 1033]. 

71. State v. Berka, 30 N.W. 267, 


20 Neb. 375; Dogge v. State, 22 N.W. 
348, 17 Neb. 140. 


72. Brewer v. Pittsburg, 139 P. 418, 
91 Kan. 910. 


73. In re Norton, 55 N.E. 1098, 160 
N.Y. 684. 

Reference acts generally see infra 
§ 459. 


74. Lipscomb v. Kaloroukas, 
(Fla.) 133 So. 107; Lipscomb v. Kal- 
oroukas, (Fla.) 133 So. 107. Compare 


399 (where a provision of the session 
laws forbidding any supervisor to 
be appointed a superintendent of the 
poor was inserted in editions of the 
New York revised statutes later than 
the first, and numbered as if a part 
of the revised statutes, it was held 
that an act amending it, referring to 
it by such numbering, was effectual, 
although the legislature had never 
recognized the provision as a part of 
the revised statutes). 


75. State v. Thomas, 86 P, 499, 74 
Kan. 360; State v. Nelson, 65 So. 
893, 185 La. 678; Merritt v. Whitlock, 
49 A. 786, 200 Pa. 50; State v. Burn- 
side, 142 N.W. 1128, 82 S.D. 291. 


76. Peo. v. Loomis, 126 N.W. 985, 
161 Mich, 651. 


77. See supra § 439 (Indiana). 


78. Ark.—Johnson v. Pinkley, 217 
S.W. 805, 141 Ark. 612. 


Ill.—School Dist. No. 5 v. School 
Dist. No. 10, 73 Ill. 249. 


Nev.—Worthington vy. Second Judi- 
cial Dist. Ct., 142 P. 230, 37 Ney. 212, 
Ann.Cas.1916E 1097, L.R.A.1916A 696. 


N.Y.—Peo. v. Lord, 41 N.Y.S. 343, 
9 App.Div. 458, 75 N.Y.St. 760. 


Or.—State v. Robinson, 48 P. 357, 
32 Or. 43. 


Tex.—Shipley ve Floydada Inde- 
pendent School Dist., (Commn.App.) 
tay Sak 159. [aff (Civ:App.) 238° S.W. 


Wis.—Penberthy v. Lee, 8 N.W. 116, 
,51 Wis. 261; Madison, etc., Plank 
Road Co. v. Reynolds, 3 Wis. 287. 

Setting out statute amended see 
infra §§ 445-465. 


Tennessee requirement as to recital 


of title or substance of statute 
amended see infra § 471. 
79. Johnson vy. Pinkley, 217 S.W. 


805, 141 Ark. 612. 


80. State v. Robinson, 48 P. 357, 
32 Or. 48; Shipley v. Floydada Inde- 
pendent School Dist., (Tex.Commn. 
App.) 250 S.W. 159 [aff (Civ.App.) 238 
S.W. 1026]. 


“The argument seems to be that a 
failure to declare in the body of a 
legislative act that it is amendatory 
of an existing statute necessarily ren- 
ders it inoperative as such, but our 
attention has not been called to any 
decision or constitutional provision to 
that effect. It is quite true that ordi- 
narily an amendatory act shows in 


Peo. v. Clute, 12 Abb.Pr.N.S. (N.Y.)| the body its character, by declaring 
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[§ 444] (7) Clerical Errors or Ozaissions.*1 
Mere clerical errors or omissions in the reference 
to, and identification of, the act or statute to be 
amended will not invalidate the amendatory statute, 
where, notwithstanding such errors or omissions, 
the act or statute to be amended is pointed out with 
Legislative enactments are 
not, any more than any other writings, to be defeat- 
ed on account of mistakes, errors, or omissions, pro- 


reasonable certainty.°* 


that a designated act or section of 
an existing statute is to be amended; 
but an error or omission in this re- 
spect is immaterial where it is oth- 
erwise apparent that it was so in- 
tended, and it can be ascertained 
definitely what section the legislature 
intended to amend. For this purpose 
resort may be had to the title, where, 
from the body of the act, the intent 
of the legislature is doubtful or ob- 
scure. By the constitution of this 
state, every act is required to have a 
title expressing the subject matter. 
The title, therefore, is necessarily a 
part of the act, and renders very im- 
portant aid, if need be, in its construc- 
tion, or in determining the legislative 
intent.” State v. Robinson, 48 P. 357, 
82 Or. 43, 46 [quot Shipley v. Floyd- 
ada Independent School Dist., (Tex. 
Commn.App.) 250 S.W. 159, 161 gaff 
(Civ.App.) 238 S.W. 1026)]. 


[a] Thus Sp. L. (1913) c¢ 44, 
amending Gen. L. (1905) ec 137, au- 
thorizing the incorporation of an, in- 
dependent school] district, has been 
held not void because the amending 
clause in the body of the act, stating 
“that said section 2 be so amended,” 
does not properly identify or describe 
the act or section intended to be 
amended, the title of the amendatory 
act sufficiently disclosing the identity 
of the amended act and section. Ship- 
ley v. Floydada Independent School 
Dist., (Tex.Commn.App.) 250 S.W. 159 
[aff (Civ.App.) 238 S.W. 1026]. 


81. Clerical errors: 

In setting out statute amended see 
infra § 463. 

Under Tennessee requirement see in- 
fra § 475. | 


Ignoring prior amendment see su- 
pra § 427. 


82. U.S.—Dakota County School 
Dist. No. 11 v. Chapman, 152 F. 887, 82 
C.C.A. 35 [cert den 27 S.Ct. 792, 205 U, 
S. 545, 51 L.Ed. 923]; Northern Pac. 
Express Co. v. Metschan, 90 F. 80, 32 
CCA. 530. 


Ala.—Harper v. 
109 Ala. 28. 


Ark.—Hughes v. 
784, 95 Ark, 327. 


Fla.—Saunders v. Pensacola, 4 So. 
801, 24 Fla, 226. 


Ga.—Alberson v. Hamilton, 8 S.E. 
oe ane Ga. 30; Wheeler v. State, 23 
Fase 


State, 19 So. 857, 


129 S.W. 


‘ 


Kelly, 


Ill.—Peo. v. Penman, 110 N.E. 894, 
271 Ill. 82; Peo. v. Van Bever, 93 N.E. 
725, 248 Dll. 1386; Peo. v. Haire, 83 
N.E. 133, 231 Ill. 153; Patton v. Peo., 
82 N.E. 386, 229 Ill. 512; Otis v. Peo., 
63 N.E. 10538, 196 Ill. 542; School Dist. 
i 5 v. School Dist. No. 10, 73 Ill. 


Ind.—State v. Bailey, 61 N.E. 730, 
157 Ind. 324, 59 L.R.A. 485; Citizens’ 
St. R. Co. v. Haugh, 41 N.E. 533, 142 
Ind. 254; Ray v. Jeffersonville, 90 Ind. 
567; Shoemaker v. Smith, 37 Ind. 122, 


Kan.—Baker v. Agricultural Land 
Co., 61 P. 412, 62 Kan. 79. 


Me.—Lowell vy. Washington County 
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R. Co., 37 A. 869, 90 Me. 80. 


Mich.—Pioneer Fuel Co. v. Molloy, 
91 N.W. 750, 131 Mich. 465; Peo. v. 
Grand Rapids Super. Ct., 39 Mich. 195. 


Minn.—Winona v. Whipple, 24 
Minn, 61. 


Mont.—State v. Mitchell, 42 P. 100, 
17 Mont. 67 (unless calculated to mis- 
lead). 


Neb.—State v. Partridge, 45 N.W. 
290, 29 Neb. 158; State v. Babcock, 
36 N.W. 348, 23 Neb. 128. 


Nev.—Werthington v. Second Judi- 
cial Dist. Ct., 142 P. 230, 37 Nev. 112, 
Ann.Cas.1916E 1097, L.R.A.1916A 696. 


N.J.—McDonald v. Hudson County, 
121 A. 297, 98 N.J.Law 386 [rev on 
other grounds 122 A. 801, 99 N.J.Law 


170]; American Surety Co. v. Great 
White Spirit Co., 43 A. 579, 58 N.J. 
Eq. 526. 


N.Y.—Peo. v. Clute, 50 N.Y. 451, 10 
Am.R. 508; Peo. v. Lord, 41 N.Y.S. 
343, 9 App.Div. 458, 75 N.Y.St. 760. 


N.C.—State v. Woolard, 25 S.E. 719, 
LEON C4 tags 


Or.—Murphy v. Salem, 87 P. 532, 49 
Or. 54; State v. Robinson, 48 P. 357, 
32 Or. 43. 


Tex.—English, ete., Mortg., etc., Co. 
v. Hardy, 55 S.W. 169, 93 Tex. 289. 


W.Va.—State v. Cross, 29 S.E. 527, 
44 W.Va. 315. 


Wis.—Penberthy v. Lee, 8 N.W. 116, 
51 Wis. 261; Madison, etc., Plank Rd. 
Co. v. Reynolds, 3 Wis. 287. 


Wyo.—Hollibaugh v. Hehn, 
1044, 18 Wyo. 269. 


83. Harper v. State, 19 So. 857, 109 
Ala, 28; Murphy v. Salem, 87 P. 532, 
49 Or. 54. 


“The rule for the guidance of courts 
- . . is to ascertain the intention 
of the legislature, and not its mis- 
takes either as to law or facts. The 
only question is, has the legislature 
expressed its purpose intelligently? 
If it has, the act is valid and must 
be upheld.” Peo. vy. Penman, 110 N.E. 
894, 271 Ill. 82, 85. 


[a] Error in enac clause.— 
Levee Act § 65a, added by L. (1917) 
p 365 § 1, is not unconstitutional on 
the ground that it purports, in enact- 
ing clause, to amend an act to amend 
the drainage act instead of to amend 
the drainage act itself, it being ap- 
parent from the title and the act it- 
self that the words “an act to amend” 
were inserted by mistake. Sproul y. 
Springman, 147 N.E. 131, 316 Ill, 271. 


84. State v. Bailey, 61 N.E. 730, 157 
Ind. 324, 59 L.R.A. 435; Ray v. Jef- 
fersonville, 90 Ind. 567; State v. 
Thomas, 87 P. 499, 74 Kan. 360; Mur- 
phy v. Salem, 87 P. 582, 49 Or. 54; 
Madison, etc., Plank Road Co. y. Reyn- 
olds, 3 Wis. 287. 


[a] MIlustrations.—(1) Act April 
14, 1881 (Acts [1881] ¢ 39), is entitled 
“An act to amend sections 8 and 69 
of an act entitled ‘An act to repeal all 
general laws eee in force for the in= 
(o} 


{Sa 3 


corporation cities, pre- 


[§ 444 


vided the intention of the legislature can be col- 
lected from the whole statute.*? 
applied where there were errors in the statement 
of the title of the act amended which were too slight 
to mislead,?’4 or where the date. of the amended 
act was incorrectly stated, the amendatory act be- 
ing otherwise sufficient to identify the act amended 
with reasonable certainty,®® in which circumstances 
the statement as to the date of the approval may 


This rule has been 


scribing their powers and rights, and 
the manner in which they shall exe- 
cute the same, and to regulate such 
other matters as properly pertain 
thereto,’ approved March 14, 1867, and 
to enlarge the powers of cities as to 
the construction of sewers.” It was 
held that such act was not invalid 
because the word “exercise,” instead 
of the word ‘execute,’ was used in 
the title to the act of March 14, 1867. 
Ray v. City of Jeffersonville, 90 Ind. 
567 (“the difference between exercis- 
ing a power and executing it cannot 
be deemed a substantial variance. 
The act to be amended is so clearly 
indicated in the title of the amending 
act as to preclude any uncertainty 
or, doubt”). i.€2) spa, G99)" peeat 
was entitled ‘An act to incorporate 
the city of Salem,’ and to repeal an 
act entitled “An act to incorporate 
the city of Salem,” approved October 
—, 1862, etc., and to repeal all acts 
and parts of acts in conflict ‘‘here- 
with.” Specialy ‘aa. 0 CL903)' 7 p= sar, 
amending the former act, in purport- 
ing to set out its title introduced the 
number ‘15” in the space between the 
word “October” and the number 
“1862” and changed the word “here- 
with” or “therewith.” It was held 
that the insertion of such number and 
the substitution of the word were in- 
sufficient to defeat the amendment. 
reste el v. City of Salem, 87 P. 532, 49 
r. 54. 


85. Ala.—Harper v. State, 19 So. 


857, 109 Ala. 28. 


Fla.—Saunders v. Pensacola, 4 So. 
801, 24 Fla. 226. 


Ill.—Peo. v. Haire, 83 N.E. 133, 231 
Ill. 153; Patton v. Peo., 82 N.E. 386, 
229° Til; 512; School Dist) No. 15! 


School Dist. No. 10, 73 Ill. 249. 


Ind.—Citizens’ St. R. Co. v. Haugh, 
41 N.E. 533, 142 Ind. 254. 


Ky.—Commonwealth y. 
Ky.L. 623. 


N.C.—State v, Woolard, 25 S.E. 719,,. 
DLO) N.C. TRY: 


Wis.—Penberthy v. Lee, 8 N.W. 116,. 
51 Wis. 261; Madison, etce., 
Road Co. v. Reynolds, 3 Wis. 287. 


[a] An unessential, false descrip-. 
tion, it is said, can never defeat a. 
grant, contract, or other instrument, 
nor should it defeat a statute. School 
ag Toe 5 v. School Dist. No. 10, 73 


[b] Illustrations—(1) An amend- 
atory act is not invalid for incorrectly 
referring to the date of approval of 
the amended act as June 26, 1885, 
where the enacting clause gives the 
correct date, June 27, 1885, and clear- 
ly shows the act amended. Peo. v. 
Haire, 83 N.E. 138, 231 Ill. 153; Pat- 
ton v. Peo., 82 N.E. 386, 229 Ill. 512. 
(2) L. (1893) e 481 provides that the 
act of the same session “to amend 
chapter 504, Laws 1889,” should be 
amended by inserting the words 
“Laws 1889” in the body of the act 
after the words “chapter 504.” It 
was held that the latter act amends 
ce 838, although c 481, in referring to 
ce 83, mentioned it as “ratified Feb. 


Casteel, 4 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Plank, 
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be rejected as surplusage.* So also an amendatory 
act will not be held invalid because it incorrectly 
states the name of the compilation in which the 
section designated as amended appears,’? or which 
states incorrectly the number of the act or chap- 
ter,S* or title,*® or section,®® amended, or states 


the number of the sections of a chapter without 
stating the number of the chapter?! amended, if 


it can otherwise be ascertained from the amenda-. 


tory act with reasonable certainty what law is 
amended. 


[§ 445] 4. Setting Forth Statute as Amended—a. 
In Absence of Constitutional Regulation. In the 
absence of constitutional provisions regulating the 
subject, in amending a statute, it is not necessary 
to set it out at length as amended, but it may 
be amended in one or more of several ways: By 
striking out certain words;®? by inserting certain 
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most jurisdictions, eases of which are cited in sup- 
port of the foregoing principles, the rule has been 
changed by constitutional provisions regulating the 
subject.°° The modes of amendment considered in 
this section do not repeal or disturb the existence 
of the parts of the original section not stricken 
out. 


[§ 446] b. Under Constitutional Provisions—(1) 
In General. In ‘a large number of states the con- 
stitutions provide in totidem verbis, or in substance, 
that no statute shall be amended by reference to 
its title only, but the statute amended or as amend- 
ed shall be set forth and published at length.98 In 
another state the constitution contains a somewhat 
similar provision and declares that no act shall be 
passed which shall provide that any existing law 
or any part thereof shall be made or deemed a part 
of the act, or which shall enact that any existing 


words ;° 
inserting others ;°4 
sions.°® 


14, 1893,” when in fact it was ratified 
Feb. 11, 1893. State v. Woolard, 25 
S-E. 719, 119 N.C. 779. (3) Where an 
amendatory act refers to the act to 
be amended by its date, title, and sub- 
ject matter, a mistake in the two 
former is immaterial, provided the 
reference to the latter renders cer- 
tain the identity of the anrended act. 
Madison, etc.. Plank Road Co. v. Reyn- 
olds, 3 Wis. 287. 


86. See supra note 85. 


87. Hughes v. Kelly, 129 S.W. 784, 
95 Ark. 327; Peo. v. Van Bever, 93 
N.E. 725, 248 Ill. 136: Hollibaugh v. 
Hehn, 79 P. 1044, 13 Wyo. 269. 


[a] Thus (1) Act Febr. 14, 1891 
(Acts [1891] p 12), entitled “An act 
to amend section 980 of Mansfield’s 
Digest,” designating in the body of 
the act § 980 of the ‘‘Revised Stat- 
utes,’ but referring to the subject 
matter of Mansfield Dig. § 980, and 
there being no § 980 of the ‘‘Revised 
Statutes,’ was merely a clerical mis- 
prision, and was intended to amend 
Mansfield Dig. § 980. Hughes v. Kel- 
ly, 129 S.W. 784, 95 Ark. 327. (2) 
L. (1901) p 6 c 6, entitled ‘‘An act to 
amend and re-enact section 3299 of 
the Revised Statutes of Wyoming, 
relating to terms of court in Fourth 
Judicial District,” provides for the 
‘amendment of “section 3299 of the 
Revised Statutes of Wyoming.” The 
jJegal title of the revision of 1887 is 
“Revised Statutes of Wyoming,” but 
§ 3299 of that revision has reference 
to an entirely different matter than 
terms of court. The legal title to 
the revision of 1899 is ‘Revised Stat- 
utes of Wyoming, 1899,” and § 3299 of 
that revision provides for the terms 
of court in the fourth district. It was 
held that the act of 1901 must be 
deemed to refer to the revision of 
1899, and is consequently valid. Hol- 
libaugh v. Hehn, 79 P. 1044, 13 Wyo. 
268. 

gs. U.S.—Dakota County School 
Dist. No. 11 v. Chapman, 152 F. 887, 
82 C.C.A. 35 [cert den 27 S.Ct. 792, 205 
U.S. 545, 51 L.Ed. 923]. 


Tll.—Peo. v. Penman, 110 N.E. 894, 
271 Ill. 82. 


Me.—Lowell v. Washington County 
R. Co., 37 A. 869, 90 Me. 80. 


Mich.—Pioneer Fuel Co. v. Molloy, 
91 N.W. 750, 131 Mich. 465. 


Minn.—City of Winona v. Whipple, 


or by striking out certain words and 
and by adding other provi- 
However, as is subsequently shown, in 


other state the 


24 Minn. 61. 


N.Y.—Peo. v. Lord, 41 N.Y.S. 343, 9 
App.Div. 458, 75 N.Y.St. 760. 


Or.—State v. Robinson, 48 P. 357, 
$2 Or. 48. 


89. State v. Robinson, 48 P. 357, 32 
Or. 43. 


90. Ill.-—Otis v. Peo., 63 N.E. 1053, 
196 Ill. 542. 


Mich.—Peo. v. Judge Grand Rapids 
Super. Ct., 39 Mich. 195. 


Neb.—Fenton v. Yule, 43 N.W. 1140, 


27 Neb. 758. 


Nev.—Worthington v. Second Judi- 
cial Dist. ‘Ct.,. 142) P: 230,37 Nev. 212, 
Ann.Cas.1916E 1097, L.R.A.1916A 696. 


Tex.—English, ete., Mortg., etc., Co. 
v. Hardy, 55 S.W. 169, 93 Tex. 289. 


W.Va.—State v. Cross, 29 S.E. 527, 
44 W.Va. 315. 


“Where a statute amending a sec- 
tion of a given chapter of the Code 
refers to the section by the wrong 
number, and it is manifest from the 
title and body of the statute that an- 
other section was intended to be 
amended, the error as to the number 
of the section will be disregarded, and 
the statute will be applied to amend 
the proper section.” State v. Cross, 
29 S.E. 527, 44 W.Va. 315. 


91. Baker v. Agricultural 
Co., 61 P. 412; 62-Kan. 79, 83 


“The cases in which the courts have 
been called upon to supply evident 
legislative omissions by the interpola- 
tion of words to complete the sense 
of the act, and thus harmonize it with 
the obvious legislative intent, are 
frequent.” Landrum vy. Flannigan, 
56 P. 753, 60 Kan. 436, 439 [quot Ba- 
ker v. Agricultural Land Co., supra]. 


92. Southern Pac. Co. v. Bartine, 
170 F. 725; Fletcher v. Prather, 36 P. 
658, 102 Cal. 413; Shelby First State 
Bank v. Bottineau County Bank, 185 
Pi0162;. 56 Monts 363, 8 A.L:R.1631; 
Bush v. Western Union Tel. Co., 76 
S.E. 197, 93 S.C. 176; Mobley v. Dent, 
LO) SiCre4 72 


93. U.S.—U. S. v. Lapp, 244 F. 377, 
157 (CC.Acee. Southern; Pac, ‘Co. Va 
Bartine, 170 F. 725. 


Ala.—State v. Hubbard, 41 So. 903, 
148 Ala. 395. 


Cal.—Fletcher v. Prather, 36 P. 658, 
102 Cal. 413. 


Land 


law, or any part thereof, shall be applicable, ex- 
cept by inserting it in such act.°® 


And in still an- 
constitution contains both provi- 


Mont.—Shelby First State Bank v. 
Bottineau County Bank, 185 P. 162, 
56 Mont. 363, 8 A.L.R. 631. 


S.C.—Bush v. Western Union Tel. 
Coynt 6, S.1.917, 93) SC. A763 


94. Southern Pac. Co. v. Bartine, 
170 F. 725; Fletcher v. Prather, 36 P. 
658, 102 Cal. 413; Shelby First State 
Bank v. Bottineau County Bank, 185 
P. 162, 56 Mont. 363, 8 A.L.R. 631. 


95.8 US Sh ve Lapp; 244° 3 TA 158. 
C.C.A. 3; Fletcher v. Prather, 36 P- 
658, 102 Cal. 413; Settlers’ Irr. Dist. 
v. Settlers’ Canal Co., 94 P. 829, 14 
Idaho 504; Shelby First State Bank 
v. Bottineau County Bank, 185 P. 162, 
56 Mont. 363, 8 A.L.R. 631. 


[a] Criticism of method.—“‘But 
the objection to this mode of amend- 
ment was that it tended to confusion 
and uncertainty, owing to the diffi- 
culty of correctly reading the origi- 
nal section with the amendments— 
a difficulty which largely increased 
with each subsequent amendment. 
This uncertainty not only’ affected 
those who were called upon to inter- 
pret statutes thus amended, but it be- 
gat uncertain and confused legisla- 
tion, Since every legislator, before he 
could intelligently vote upon propos- 
ed amendments, must first know with 
certainty how the section with all 
previous amendments read, and what 
it meant.” Fletcher v. Prather, 36 
P. 658, 102 Cal. 413, 418. i 


96. See infra § 446. 


97. Fletcher v. Prather, 36 P. 658, 
102 Cal. 413. 


98. Ala: Const. § 45; Ariz. Const. 


ant. 4 $0145) "Ark. Const. sant ebaspesos 
Cal. Const. art 4 § 24; Col. Const: 
art. 5 -§ 24; Play Const. art -3-'§16° 


Idaho Const. art 3 § 18; Ill. Const. 
arte 428) 13" “Ind Const.vart 748 oe 
Kan. ‘Const..art 2.§ 16; Ky. Const.!/§ 
5h; La. Const art. 32; Md..Const art 
3 § 29; Mich. Const. art 5 § 21; Miss. 
Const. § 61; Mo. Const. art 4 § 34; 
Mont. Const. art 5 § 25; Neb. Const. 
art 3 § 14; Nev. Const. art 4 § 19; 
N. M. Const. art 4 § 18; Ohio Const. 
arty2: $ol6s) JOKE Const; art: hese sts 
Or. Const. art 4 § 22; Pa. Const. art 
ar8 (6x “Dex Constiartisi§/36en Utah 
Const. art 6 § 22; Va. Const. art 4 § 
52; Wash. Const. art 2 § 37; W. Va. 
Const. art 6 § 30. 


Under Tennessee constitution see 
infra §§ 471-476. 


99.' _N. Y. Const. art 3 § 17, 
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: effective.2 Conversely, if the foregoing require- 
ments are complied with, the statute is, of course, 


valid if not in violation of some other provision 


sions.1. These provisions have been uniformly held 
to be mandatory,” and unless they are substantially 
complied with, the amendatory act is void and in- 


1. N. J. Const. art 4 § 7 par 4. 


. 2. Ala.—Tuskaloosa Bridge Co. v. 
Olmstead, 41 Ala. 9. 


Ind.—Bush v. Indianapolis, 22 N.E. 
422, 120 Ind. 476. 


Kan.—Sedgwick County v. Bailey, 
13 Kan. 600. 


Ky.—Hazelrigg v. Hazelrige, 183 
S.w. 938, 169 Ky. 345; Hickman v. 
Kimbley, 171 S.W. 176, 161 Ky. 652; 
Board of Penitentiary Comrs. v. Spen- 
cer, 166 S.W. 1017, 158 Ky. 255; Pur- 
nell v. Mann, 48 S.W. 407, 49 S.W. 346, 
50 S.W. 264, 105 Ky. 87, 20 Ky.L. 1146, 
2) Ky.L. 1129. 


N.J.—State v. Trenton, 22 A. 731, 53 
N.J.Law 566. 


Okl.—State v. Horner, (Okl1.Cr.) 290 
P97. 


Utah.—State v. Beddo, 63 P. 96, 22 
Utah 432. 


“We have given careful attention 
to the argument, that the clause of 
the constitution under consideration 
is a mere rule of legislative proceed- 
ing, and does not render void a law 
not conformable to it. 5 But it 
still seems to us that the clause rais- 
es a question of legislative power, 
and is not a mere rule for the govern- 
ment of the general assembly in its 
proceedings. The prohibition is em- 
phatic, that no law shall be revised 
or amended, except in the mode speci- 
fied. This is a command, not special- 
ly, or professedly, addressed to the 
legislature alone. It is as general 
and comprehensive as any prohibition 
in the constitution. It is binding 
upon the executive, who approves or 
disapproves bills, and upon the ju- 
diciary, who declare the law, as well 
as upon the legislature.” Tuskaloosa 
Bridge Co. v. Olmstead, 41 Ala. 1, 19. 


3. Ala.—Rose v. Lampley, 41 So. 
521, 146 Ala. 445; Bates v. State, 24 
So. 448, 118 Ala. 102; Rice v. West- 
cott, 18 So. 844, 108 Ala. 353; Miller 
v. Berry, 14 So. 655, 101 Ala. 531; 
Barnhill v. Teague, 11 So. 444, 96 Ala. 
207; Bay Shell Road Co. v. O’Donnell, 
6 So. 119, 87 Ala. 376; Judson v. City 
of Bessemer, 6 So. 267, 87 Ala. 240, 4 
L.R.A. 742; Stewart v. Hale County, 
2 So. 270, 82 Ala. 209; Tuskaloosa 
Bridge Co. v. Olmstead, 41 Ala. 9. 


Ark.—Rider v. State, 200 S.W. 275, 
132 Ark. 27; Beard v. Wilson, 12 S.W. 
567, 52 Ark. 290; Watkins v. Eureka 
Springs, 4 S.W. 384, 49 Ark. 131. 


Colo.—Peo. v. Friederich, 185 P. 
657, 67 Colo. 69; Pitkin County v. As- 
pen Min.,:etc., Co., 32° P..717, 8 Colo. 
App. 223. See Geer v. Ouray County, 
97 F. 435, 38 C.C.A. 250 (Colorado). 


Idaho.—Hailey v. Huston, 136 P. 
212, 25 Idaho 165. 


Ill.—Nelson v. Hoffman, 145 N.E. 
688, 314 Ill. 616; Kelley v. St. Louis 
Smelting, etc., Co., 138 N.E. 618, 307 
Tll. 376; Peo. v. Greer College, 135 
N.E. 80, 302: Ill. 588; Galpin v. City 
of Chicago, 109 N.H. 713, 269 Ill. 27, 
L.R.A.1917B 176; Lyons v. Chicago 
Police Pension Bd., 99 N.E. 387, 255 
Ill. 189; O’Connell v. McClenathan, 94 
N.B. 21, 248 Ill. 350; Erford v. Pe- 
oria, 82 N.E. 374, 229 Ill. 546; Bade- 
noch v. Chicago, 78 N.E. 31, 222 I11. 
71; Peo. v. Chicago Election Com’rs, 
77 N.B. 321, 221 Ill. 9, 5 Ann.Cas. 562. 
See In re Lovett, 2 F.(2d) 307 (Illi- 
nois). 


Ind.—Hendershot v. State, 69 N.E. 
679, 162 Ind. 69; Mankin v. Pennsyl- 


vania Co., 67 N.E. 229, 160 Ind. 447, 
Lingquist v. State, 55 N.E. 426, 153 
Ind. 542; Citizens’ St. R. Co. v: 
Haugh, 41 N.E. 533, 142 Ind. 254; Bor- 
ing v. State, 41 N.E. 270, 141 Ind. 
640; Feibleman v. State, 98 Ind. 516; 
Shoemaker v. Smith, 37 Ind. 122; 
Dodd v. State, 18 Ind. 56; Armstrong 
v. Berreman, 13 Ind. 422; Wilkins v. 
Miller, 9 Ind. 100; Rogers v. State, 6 
Ind. 31; Langdon v. Applegate, 5 Ind. 
327; In re Industrial Bd., 139 N.E. 
387, 79 Ind.App. 669. 


Kan.—Hicks y. Davis, 154 P. 1039, 
156 P. 774, 97 Kan. 312, 97 Kan. 662’; 
State v. Davis, 86 P. 141, 74 Kan. 895; 
State v. Carter, 86 P. 138, 74 Kan. ‘ 
In re Ashby, 55 P. 336, 60 Kan. 101; 
State v. Guiney, 40 P. 926, 55 Kan. 532; 
Sedgwick v. Bailey, 13 Kan. 600. 


Ky.—Gibson v. Com., 272 S.W. 43, 
209 Ky. 101 [rev 265 S.W. 339, 204 Ky. 
748]; City of Paducah v. Jordan, 270 
S.W. 140, 208 Ky. 720; Walker v. Com- 
monwealth, 232 S.W. 617, 192 Ky. 257; 
Commonwealth v. Bowman, 231 S.W. 
35, 191 Ky. 647; Hazelrigg v. Hazel- 
rigg, 183 S.W. 933, 169 Ky. 345; Hall 
Ve (Ola yan 172) SSW 751351 62 Ky. 197: 
Hickman v. Kimbley, 171 S.W. 176, 
161 Ky. 652; Board of Penitentiary 
Com’rs v. Spencer, 166 S.W. 1017, 159 
Ky. 255; Board of Penitentiary 
Comrs. v. Spencer, 166 S.W. 1017, 158 
Ky. 255; New Castle v. Scott, 101 
S.W. 944, 125 Ky. 545, 30 Ky.L. 894; 
Murphy v. Louisville, 71 S.W. 934, 114 
Ky. 762, 24 Ky.L. 1574. 


La.—State v. Boylston, 69 So. 860, 
138 La. 21; Kohn wv Carrollton, 10 
La.Ann. 719; Walker v. Caldwell, 4 
es 297; In re Reilley, 2 McG. 


Mich.—Atty.-Gen. v. Loomis, 105 
N.W. 4, 141 Mich. 547; Peo. v. Shuler, 
98 N.W. 986, 186 Mich. 161; Mok v. 
Detroit Bldg., etc., Assoc. No. 4, 30 
hi on 511; Peo. vy. Pritchard, 21 Mich. 


Miss.—Seay v. Laurel Plumbing, 
etc., Co., 71 So. 9, 110 Miss. 834. 


Mo.—State v. Chambers, 70 Mo. 625; 
French v. Woodward, 58 Mo. 66. 


Neb.—State v. Farmers’, etc., Bank, 
139 N.W. 653, 93 Neb. 1; State v. Ma- 
jors, 123 N.W. 429, 85 Neb. 375; Hav- 
erly v. State, 88 N.W. 171, 63 Neb. 83; 
State v. Byrum, 83 N.W. 207, 60 Neb. 
384; Reid v. Panska, 78 N.W. 534,56 
Neb. 195; Reynolds v. State, 74 N.W. 
330, 53 Neb. 761; State v. Stewart, 
71 N.W. 998, 52 Neb. 248; State v. 
Tibbets, 71 N.W. 990, 52 Neb. 228, 66 
Am.S.R. 492; Douglas County  v. 
Hayes, 71 N.W. 1023, 52 Neb. 191; 
German-American F. Ins. Co. v. Min- 
den, 71 N.W. 995, 51 Neb. 870; Grand 
Island, etc., R. Co. v. Swinbank, 71 
N.W. 48, 51 Neb. 521; Aurora Bd. of 
Education v. Moses, 70 N.W. 946, 51 
Neb, 288; State v. Moore, 67 N.W. 876, 
48 Neb. 870; State v. Douglas County, 
66 N.E. 434, 47 Neb. 428; Van Horn v. 
State, 64 N.W. 365, 46 Neb. 62; State 
v. Cobb, 62 N.W. 867, 44 Neb. 434; 
South Omaha v. Taxpayers’ League, 
60 N.W. 957, 42 Neb. 671; Trumble v. 
Trumble, 55 N.W. 869, 37 Neb. 340; 
Stricklett v. State, 48 N.W. 820, 31 
Neb. 674; In re House Roll No. 284, 
48 N.W. 275, 31 Neb. 505; State v. 
Corner, 34 N.W. 499, 22 Neb. 265, 3 
Am.S.R. 267; Lancaster County v. 
Hoagland, 8 Neb. 386; Sovereign v. 
State, 7 Neb. 409; Ryan v. State, 5 
Néb. 276; Smails v. White, 4 Neb. 353. 
See Beatrice v. Masslich, 108 F. 7438, 
47 C.C.A. 657 (Nebraska). 


Ney.—State v. Cole, 151 P. 944, 38 
Nev. 488; State v. Gibson, 96 P, 1057, 
30 Nev. 353. 


N.J.—Haring v. State, 23 A. 581, 53 
N.J.Law 664 [aff 17.A. 1079, 51 N.J. 
Law 386]; State v. Trenton, 22 A. 
731, 53 N.J.Law 566; Christie .v. 
Bayonne, 5 A. 805, 48 N.J.Law 407; 
Campbell v. State Bd. of Pharmacy, 
45 N.J.Liaw 241 [aff 47 N.J.Law 347]. 


Okl.—Pottawatomie County v. Alex- 
ander, 172 P. 436, 68 Okl. 126; Carrell 
v. Hughes County, 172 P. 438, 68 Okl.. 
124. 


Or.—Gaston v. Thompson, 174 P. 
717, 89 Or. 412; Martin v. Gilliam 
County, 173 P. 938, 89 Or. 394; Cor- 
vallis, etc., R. Co. v. Benson, 121 P. 
418, 61 Or. 859 [error dism 35 S.Ct. 
206, 235 U.S. 691, 59 L.Ed. 428]; State 
v. Wright, 12 P. 708, 14 Or. 365; Dolan 
ve Barnard))5.Or.7390;) Portland=y. 
Stock, 2 Or. 69 


Pa.—Upper Merion Tp. v. Bridge- 
port, 149 A. 490, 299 Pa. 297; Common- 
wealth v. Meyers, 139 A. 374, 290 Pa 
573; Pittsburg’s Pet., 21 A. 757, 759, 
761, 138 Pa. 401; Titusville Iron- 
Works v. Keystone Oil Co., 15 A. 917, 
122 Pa. 627, 1 LRA. 361; Barrett's 
Appeal, 10 A. 36, 116 Pa. 486; Bennett 
v. Sullivan County, 29 Pa.Super. 120; 
Com. v. Hudusko, 10 Pa.Dist, 230; In 
re Oil City, etc., Bridge, 9 Pa.Dist. 
110; In re Greenfield Ave., 8 Pa.Dist. 
80, 21 Pa.Co. 619; Reynolds Lumber 
Co. v. Reynolds, 4 Pa.Dist. 572; Oak- 
ley v. Oakley, 1 Pa.Dist. 781, 11 Pa.Co. 
5725 Com tye J: . 21 Pa.Co. 625; 
Com. v. Mercer, 9 Pa.Co. 461; Mc- 
Keever v. Victor Oil Co., 9'Pa.Co. 284; 
Doud v. Citizens’ Ins. Co., 6 Pa.Co. 
wae) Donohue vy. Roberts, 15 Phila. 


Tex.—Henderson v. Galveston, 114 
S.W. 108, 102 Tex. 163; Henderson vy. 
Galveston, (Civ.App.) 115 S.W. 1198; 
Weekes v. Galveston, 51 S.W. 544, 21 
Tex.Civ.App. 102; Houston, ete, R. 
Co. v. State, -(Civ.App.) 39 S.W. 390 
[aff 68 S.W. 777, 95 Tex. 507]; Dugat 
v. State, 148 S.W. 789, 67 Tex.Cr. 46. 


Utah.—Connors v. Pratt, 112 P. 399, 
38 Utah 258; State.v. Cutler, 95 P. 
1071, 34 Utah 99; State v. McNally, 64 
P. 765, 23 Utah 277; State v. Morrey, 
64 P. 764, 23 Utah 273; State v. Bed- 
do, 63 P. 96, 22 Utah 432; State v. 
Buker, 64 P. 1118, 23 Utah 276. 


Va.—Beale v. Pankey, 57 S.B. 661, 
107 Va. 215, 12 Ann.Cas. 1134, 


Wash.—State’ v. Mitchell, 104° P, 
791, 55 Wash. 513; Copland vy. Pirie, 
67 P. 227, 26 Wash. 481, 90 Am.S.R. 
769. See In re Buelow, 98 F. 86 
(Washington). 


W.Va.—West Virginia Transp. Co. 
v. Sweetzer, 25 W.Va. 484; Laurel 
Fork, ete., R. Co. v. West Virginia 
Transp. Co., 25 W.Va, 324. 


[a] Thus Sess. L. (1911) p 298 ig 
unconstitutional, in that it attempts 
to extend the provisions of Rev. St. 
(1908) §§ 586, 598, by merely allud- 
ing to them as acts “defining delin- 
quency or concerning contributory de- 
linquency,” instead of reénacting so 
much as it purports to extend, as re- 
quired by Const. art 5 § 24. Peo. vy, 
Friederich, 185 P. 657, 67 Colo. 69. 


[b] Historical—The constitution 
of Louisiana seems to have been the 
first. to contain such a_ provision. 
Portland v. Stock, 2 Or. 69. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 446-447] 


of the organic law.* 
Statutory regulations. 


shall be set out at length.® 


[§ 447] (2) Reason for, and Purpose of, Provi- 
siors. As has been elsewhere shown, in the absence 
of constitutional inhibition it is permissible to 
amend statutes by striking out certain words, by 
inserting certain words, or by striking out certain 
words and inserting others, by a mere reference to 
the place in the old law where the words were to 
In amendments of this 
nature, it is necessary, in order to understand the 
change, to compare the old law with the new,’ and 


be stricken out or added. 


:.@ - Gavin v. Peo.,. 244 P. 912. 79 
Colo. 189; State v. Shérman, 107 P. 
33, 81 Kan. 874, 135 Am.S.R. 403; Com. 
v. Burk’s Springs Distilling Co., 125 
S.W. 306, 137 Ky. 224. 


5. Byron v. City of Greenwood, 73 
So. 728, 112 Miss. 718 (the statute 
manifestly intended that the statutes 
amended should ‘be amended so as to 
read as follows’’). 


6 See supra § 445. 


7. Southern “Pac: Co. vi 
170 F. 725. 


8 Ala.—Bay Shell Road Co. v. 
O’Donnell, 6 So. 119, 87 Ala. 376. 


Ind.—Bush v. Indianapolis, 22 N.E. 
422, 120 Ind. 476. 


Mich.~—Peo. v. Mahaney, 13 Mich. 
481. 


Miss.—Hart v. Backstrom, 113 So. 
898, 148 Miss. 13. 


N.J.—Evernham v. 
Law 53 


Ohio.—State v. Gano, 
(Reprint) 177. 


Okl.—State v. Howard, 171 P. 30, 67 
Okl. 289. 


Pa.—West Virginia Pulp, etc., Co. 
v. Public Serv. Commn., 61 Pa.Su- 
per. 555. 


Utah.—State v. 
Utah 432, 435. - 


Wash.—Spokane Grain, ete., Co. v. 
Lyttaker, 109 P. 316, 59 Wash. 76. 


“Amendments by Mere reference to 
title . have a tendency to en- 
courage improvident legislation, by 
misleading the average legislator, 
who, because of numerous additions, 
insertions or substitutions, made with 
mere reference to the old statute or 
section, is unable to ascertain what 
the exact state of the law is, and yet 
it is of the highest importance that 
every member of the legislature shall 
have a correct understanding of what 
the existing law is before he attempts 
to revise or amend it.’ State v. Bed- 
do, 63 P. 96, 22 Utah 432, 435. 


9. U.S.—Southern Pac. Co. v. Bar- 
tine, 170 F. 725, 

Ind.—Bush v. Indianapolis, 22 N.E. 
422, 120 Ind. 476, 481. 

Mich.—Mok vy. Detroit Bldg., etc., 
Assoc., 30 Mich. 511. 

Miss.—Hart v. Backstrom, 113 So. 
898, 148 Miss. 13. 

Okl.—State v. Howard, 171 P. 30, 33, 
67 Okl. 289. 


“Amendments by mere reference to 
title .|... are calculated to confuse 
y 


Bartine, 


Hulit, 45 NJ. 
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Beddo, 63 P. 96, 22 


A statute previding that 
statutes therein dealt with should be “amended as 
follows” is not in violation of constitutional re- 
quirements that no law shall be amended by refer- 
ence to title only, but that the statute amended 
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n 
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such amendments are calculated to deceive and mis- 


lead the legislature as to the effect of the law pro- 
posed,® and also the people as to the law they are 
to obey,® especially in cases where subsequent and 
successive amendments are made in this manner;1° 
and it has been said that amendments were some- 


times drawn in that form in order to mislead the 


careless as to their effect.11 
the constitutional provisions to eliminate the un- 
certainty and confusion resulting from amendments 
of the character under consideration,!? to enable 
the members of the legislature to act advisedly in 


the amendment 


and mislead the public, and are there- 
fore inimical to business transactions 
and the interests of the people. State 
v. Beddo, 63 P. 96, 22 Utah 432, 435. 


“The mischief designed to be reme- 
died was the enactment of amenda- 
tory statutes in terms so blind that 
legislators. themselves were some- 
times deceived in regard to their ef- 
fect, and the public, from the diffi- 
culty in making the necessary exam- 
ination and comparison, failed to be- 
come apprised of the changes made in 
the laws. An amendatory act which 
purported only to insert certain 
words, or to substitute one phrase for 
another in an act or section which 
was only referred to but not repub- 
lished, was well calculated to mislead 


‘the careless as to its effect, and was, 


perhaps, sometimes drawn in that 
form for that express purpose. End- 
less confusion was thus introduced 
into the law, and the constitution 
wisely prohibited such legislation.” 
Peo. v. Mahaney, 13 Mich. 481, 497 
(per Cooley, J.). 


10. Fletcher v. Prather, 36 P. 658, 
102 Cal. 413; Hart v. Backstrom, 113 
So. 898, 148 Miss. 13. 


11. Peo. v. Mahaney; 13 Mich. 481. 


12. Ark.—State Highway Commn. 
v. Otis, 31 S.W.(2d). 427, 182 Ark. 242. 


Cal.—Fletcher v. Prather, 36 P. 658, 
102 Cal. 413. 


Idaho.—Gilbert v. Moody, 25 P. 1092, 
1093, 2 Idaho 747. 


Kan.—Atchison, ete. R. Co. v. 
Topeka Bd. of Education, 255 P. 60, 
123 Kan. 378; State v. Pauley, 112 P. 
141, 83 Kan, 456; State v. Cross, 17 P. 
190, 38 Kan, 696. 


Ky.—Lynn v. Bullock, 225 S.W. 738, 
189 Ky. 604. / 


Miss.—Jackson v. Deposit Guaranty 
Bank, etc., Co., 133 So..195; Heidel- 
berg v. Batson, 81 So. 225, 119 Miss. 
510; 


Mo.—State v. Chambers, 70 Mo. 625, 
628. 


Wash.—Spokane Grain, ete., Co. v. 
Lyttaker, 109 P. 316, 59 Wash. 76. 


[a]. As otherwise expressed, (1) 
“The effect and purpose of these pro- 
visions and of the prohibition against 
amendment by simple reference to the 
title are to do away with the old sys- 
tem of amending by inserting certain 
words in certain lines, or certain sen- 
tences in certain sections, without the 
Legislature having the text before 
them in its changed form so as to un- 
derstand what was intended.” State 
v. Duval County, 3 So. 193, 23 Fla. 483, 
507. (2) “The great object to be at- 


It is the purpose of 


of laws,/* and to prevent incau- 


tious or fraudulent legislation,!* by requiring amend- 
atory statutes to be so drafted that their meaning 
may be ascertained by an examination of such stat- 
utes themselves, without the necessity of examin- 
ing the statute amended.+® 


tained by the constitutional require- 
ment is certainty in legislation, and to 
avoid the doubt and perplexity which 
would inevitably result from the 
amendment of statutes by reference to 
sentences or words.”’ State v. Bemis, 
64 N.W. 348, 45 Neb. 724, 734. (3) ‘‘The 
intent and wisdom of this provision 
are obvious. It was framed for the pur- 
pose of avoiding confusion, ambiguity 
and uncertainty in the statutory law 
through the existence of separate and 
disconnected legislative provisions, 
original and amendatory, scattered 
through different volumes or different 
portions of the same volume.” Cal- 
lahan v. Jennings, 27 P. 1055, 16 Colo. 
471, 477 [quot People v. Friederich, 
185. P.:657,-659, 67, Colo. 69]. °° 


13. Cal.—Swamp Land Dist. No. 
307 v. Glide, 44 P. 451, 112 Cal. 85. 
Mont.—Spratt v. Helena Power 


PS Ue Co., 94 P. 631, 37 Mont. 


Ohio.—State v. Gano, 
(Reprint) 177. 


Okl.—State v. Howard, 171 P. 30, 
67 Okl, 289. 


Va.—District Road Bd. v. Spilman, 
84° Sth 103) ily Va h20 Lee Comes ye 
Brown, 21 S.E. 357, 91 Va. 762. 


14. U.S.—Southern Pac. Co. v. Bar- 
tine, 170 EF. 725. 


N.J.—Evernham y. Hulit, 45 N.J. 
Law 53. ; 


N.Y.—People v. Hayt, 7 Hun 39. 


Pa.—West Virginia Pulp, ete., Co. 
up ie Serv. Commn., 61 Pa.Super. 
55. 


Va.—District Road Bd. v. Spilman, 
84.°S.Bz L038 5041) Valk 201 55: Comecave 
Brown, 21 S.E. 357, 91 Va. 762.” 


Wash.—Spokane Grain, ete., Co. v. 
Lyttaker, 109 P. 316, 59 Wash. 76. 


15. Ariz.—In re Miller, 244 P, 376, 
29 Ariz. 582. 


Ark.—State v. McKinley, 179 S.W. 
181, 120 Ark, 165. 


Colo.—Peo. v. Friederich, 185 P. 657, 
67 Colo. 69; Edwards v. Denver, etce., 
R. Co., 21 P. 1011, 13 Colo. 59. 


Ill. Marion v. Campbell, 107 N.E. 
601, 266 Ill. 256; Scown v. Czarnecki, 
106 N.E. 276, 264 Ill, 305; Lyons v. 
Chicago Police Pension Bd., 99 N.E. 
93756 26bcT115 1139. 


La.—Arnoult v. New Orleans, 11 La, 
Ann. 54, 


Md.—Bruff vy. Home for Incurables, 
153 A. 403, 160 Md. 156, 


Mont.—King v. Pony Gold Min. Co., 
62 P. 783, 24 Mont. 470. 


3 OhioDec. 
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[§ 448] (3) Construction ef Constitutional Pro- 
visions. These constitutional provisions?® have nev- 
er, in construction, been given a rigid effect, but 
have been held applicable only to such statutes as 
come within their terms, when construed according 
to the spirit of such restrictions, and in the light 
of the evils to be suppressed.!? They should receive 
a reasonable!® and liberal!® construction, with the 
view of upholding the acts of the legislature,?° and 
not unnecessarily hampering or embarrassing it in 
its work;?1 and the courts will not extend the con- 
struction of the prohibition beyond the mischief it 
was designed to prevent.22, On the other hand, the 
provisions will not be given so loose a construction 
as will virtually nullify them.?* 


[§ 449] (4) Whether Provisions Prospective or 
Retrospective.24 Provisions of this character?® are 
prospective, and not retrospective, and do not in- 
validate laws enacted prior to the time when the 
provisions went into effect, although such enact- 
‘ment was not in compliance with the provisions.?*® 
To hold otherwise, it was said, would be to repeal all 
laws passed prior to the time the provisions went 
into effect in which the form of the acts and the 
manner of passing them do not conform to such 
provisions.?* 


[§ 450] (5) Acts within Constitutional Provi- 


W.Va.—Shields v. Bennett, 8 W.Va. 21. 
74. ¢ 


STATUTES 


Haskell v. Edmonds, 215 P. 629, 
90 Okl. 44, 46; Com. v. Budd Wheel] Ky. 197; Hickman vy. Kimbley, 171 S. 
Co,, 188 A. 915, 290 Pa. 380; District | W. 176, 161 Ky. 652; Board of Peni- 
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sions—(a) In General. As elsewhere shown, the 
principal purpose of the constitutional provisions 
was to eliminate the uncertainty and confusion aris- 
ing from the practice of amending statutes by strik- 
ing out words, by insérting words, or by striking out 
words and inserting others,?* and an act which 
makes an amendment by any of the methods men- 
tioned is squarely within the constitutional pro- 
hibition and void.2® So an act which attempts to 
amend an existing statute by mingling the new 
provisions with the old, or adding new provisions 
so as to create out of the old and new together the 
law on the. subject making it necessary to read the 
two statutes together in order to determine what 
the law is, is within the constitutional prohibition 


- and void;?° and this is so although the later stat- 


ute professes to be independent and complete in 
itself.21_ On the other hand, since the constitu- 
tional provisions are to be given a reasonable and 
liberal construction and are. applicable only when 
eonstrued according to the spirit of their restric- 
tions, and in the light of the evil to be suppressed,*? 
it has been uniformly held that the constitutional 
prohibitions apply only to laws which are strictly 
amendatory or revisory in their character*? and 
which are usually unintelligible without reference 
to the former statute** to express amendments 


\ 


Ky.—Hall v. Clay, 172 S.W. 513, 162 


16. See supra § 446. 


17. Ala.—State v. Rogers, 19 So. 
909, 107 Ala. 444, 32 L.R.A. 520; Ex p. 
Pollard, 40 Ala. 77. 


Tll.— Timm v. Harrison, 109 Ill. 593. 


Kan.—State v. Shawnee County, 110 
P. 92; Wichita v. Missouri, etc., Tel. 
Co., 78 P. 886, 70 Kan. 441; State v. 
Cross, 17 P. 190, 38 Kan. 696. 


Ky.—Purnell v. Mann, 48 S.W. 407, 
105 Ky. 87. 


Md.—Davis v. State, 7 Md. 151, 61 
Am.D, 331. 


Mich.—People v. Mahaney, 13 Mich. 
481 (a leading decision by Judge 
Cooley). 


. N.J.—Evernham v. Hulit, 45 N.J. 
Law 53. 


Okl.—In re Lee, 168 P. 58, 64 Okl. 
310, L.R.A.1918B 144, : 


ai v. Chadwick, 5 Or. 
2° 


Tex.—Quinlan v. Houston, etce., R. 
Co., 34 S.W. 738, 89 Tex, 356; Davis v. 
State, 246° S:W. 395, 93° 'Tex.Cr. 192; 
‘Ex p. Jonischkies, 244 S.W. 997, 92 
Tex.Cr. #61. 


Va.—Anderson v. Commonwealth, 
18 Gratt. (59 Va.) 295. 


Bees Selo v. Bennett, 8 W.Va. 
74. 


18. Noble v. Bragaw, 85 P. $038, 12 
Idaho 265; Haskell v. Edmonds, 215 
P. 629, 90 Okl. 44; Com. v. Budd Wheel 
Co., 138 A. 915, 290 Pa. 380; Oak Cliff 
v. State, 79 S.W. 1, 97 Tex. 383. 


19. State v. Sherman, 107 P. 33, 81 
Kan. 874, 135 Am.S.R. 403; Board of 
Penitentiary Com’rs v. Spencer, 166 
S.W. 1017, 159 Ky. 255; District Road 
Bd. v. Spilman, 84 S.BE. 108, 117 Va. 
201; Com. v. Brown, 21 S.E. 357, 91 
Va. 762. 


20. State v. Sherman, 107 P. 38, 81 
Kan. 874, 135 Am.S.R. 403. 


Road Bd. v. Spilman, 84 S.E. 103, 117 
Va. 201; Com. v. Brown, 21 S.E. 357, 
91 Va. 762. 


22. Southern Pac. Co. v. Bartine, 
170 F., 725. 


23. Board of Penitentiary Com’rs 
v. Spencer, 166 S.W. 1017, 159 Ky. 255. 


24. Restrospective operation gen- 
erally see Constitutional Law § 778 et 
seq. 


25. See supra § 446. 


26. Phcenix Assur, Co. v. Mont- 
gomery Fire Dept., 23 So. 843, 117 Ala. 
631, 42 L.R.A. 468; State v. Elder, 143 
P. 482, 19 N.M. 393. 


27. State v. Elder, supra. 
28. See supra § 447. 


29. Atchison, etc., R. Co. v. Topeka 
Bd. of Education, 255 P. 60, 123 Kan. 
378; Paducah v. Jordan, 270 S.W. 720, 
208 Ky. 140; Lehman v. McBride, 15 
OhioSt. 578. See also supra § 447. 


_ [a] Thus Acts (1924) c 90, amend- 
ing St. §§ 3037f1-3037f15, requiring su- 
pervision and inspection of plumbers 
in cities of the first class, by inserting 
the word “second,” thereby making 
the statute applicable to cities of the 
second class, violates Const. § 51, be- 
cause not setting out sections or sub- 
sections as amended. City of Padu- 
on v. Jordan, 270 S.W. 720, 208 Ky. 


a: U.S.—In re Lovett, 2 F.(2d) 


Ill.— Broder v. Krenn, 165 N.E. 602, 
334 Ill. 256; Michaels v. Hill, 159 N. 
BK. 278, 328 Ill. 11; State v. Milauskas, 
149 N.E. 294, 318 Ill. 198; Nelson v. 
Hoffman, 145 N.H, 688, 314 Ill. 616; 
Kelley v. St. Louis Smelting, etc., Co., 
138 N.E. 618, 307 Ill. 867; Brooks v. 
Hatch, 103 N.E. 745, 261 Ill. 179; Peo. 
v. Crossley, 103 N.E. 587, 261 Ill. 78; 
reo v. Knopf, 56 N.E. 155, 183 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
, % 


tentiary Com’rs y. Spencer, 166 S.W. 
LOLT;, 159) Kye 255. 


Or.—Martin v. Gilliam County, 173 
P. 938, 89 Or. 394. 


_Tex.—Henderson vy. Galveston, 114 
S.W. 108, 102 Tex. 163; Henderson vy. 
Galveston, (Civ.App.) 115 S.W. 1198. 


31. Broder v. Krenn, 165 N.E. 602, 
334 Ill. 256. And see cases supra note 


32. See supra § 448. 


33. Ala.—Hayes v. State, 128 So. 
776, 221 Ala. 389; Bracely v. Noble, 
Wt So. 1368, 201. Ala.. 74: Miller’ wv. 
Payne, 54 So. 652, 173 Ala. 723; Miller 
v. Griffith, 54 So. 650, 171 Ala. 337; 
Montgomery City Council v. Birdsong, 
28 So. 522, 126 Ala. 632: State v. Rog- 
ers, 19 So. 909, 107 Ala. 444, 455, 32 
L.R.A. 520; Gandy v. State, 5 So. 
420, 86 Ala. 20. . 


Ark.—State Highway Commn. v. 
Otis, 31 S.W.(2d) 427, 182 Ark. 242. 
Fla.—Van Pelt v. Hilliard, 78 Sa. 
693, 75 Fla. 792, L.R.A.1918E 639. 
Ili.—Timm y. Harrison, 109 Ill. 598; 
Peo. v. Lippincott, 81 Ill. 193. 
Ind.—Dodd y. State, 18 Ind. 56. 


OY Mb Lk v. Henderson, 32 La.Ann. 


Mich.—Rice v. Hoskings, 63 N.W. 
311, 105 Mich. 308, 55 Am.S.R. 448. 


Neb.—State v. Ream, 21 N.W. 398, 
16 Neb. 681; State v. Whittemore, 
11 N.W. 310, 12 Neb. 252. 


Okl.—Pond Creek vy. Haskell, 9 : 
338, 21 Okl. 711. aE ate 


Or.—David v. Portland Water Com- 
mittee, 12 P. 174, 14 Or. 98. 4 


Tex.—Davis v. State, 246 S.W. 
93 Tex.Cr, 192. beg 


34. Thomas vy. State, 27 So. 315, 124 
oe: ie Gandy v. State, 5 So. 420, 86 
a. 20. 


2 


§ 450] . 


only.°° They have no application to acts which, 
although they purport to amend previous’ legisla. 
tion, ne not in fact have such effect,?* and Say 
might have been omitted without any effect.27 The 
question whether a statute violates the constitu- 
tional limitations under consideration does not de- 
pend upon its form but whether it was in fact an 
amendment of the existing law.?§ , 


Change of nomenclature. Statutes which simply 
effect a change in nomenclature without disturbing 
the substance of any law are not within the pro- 
hibition of the constitutional provisions.?® 


Substitution of one section for another. Where, 
in a revision of the same subject matter, the legis- 
lature substitutes one section for another, if the 
new section be not foreign to the subject matter in- 
dicated by the title of the law in which it is insert- 
ed, it is not invalid because it substitutes entirely 
new provisions, inconsistent with the old,*° as the 
constitution requiring all amended sections to be 
published at length imposes no other limitations on 
the nature of amendments.*+ 


Substitution of one officer for another. The con- 


35. Com. v. Samuel W. Black Co., 
72 A, 261, 223 Pa. 74; James Smith 
Woolen Mach. Co. v. Browne, 56 A. 
ae 206 Pa, 548. 


6. Ark.—State v. Trulock, 160 S. 
w 516, 109 Ark. 556. ; 


Cal.—Peo. v. Myers, 275 P. 219, 206 


N.Y.St. 633; 


STATUTES 


Kniseley v. Cotterel, 
Pa. 614, 635, 50 L.R.A. 86. 


37. Peo. v. Squire, 14 Daly 154, 1 
Kniseley v. Cotterel, 46 
A. 861, 196 Pa. 614, 50 L.R-A. 86. 


[a] Thus an act providing that an 
act therein designated 
and made to conform in all respects 
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stitutional prohibition does not extend to the sub- 
stitution of one officer in the place of another with 
the same duties and powers.*? 


An act declaring another statute therein desig- 
nated to be in full force and effect is not an amend- 
ment to the code within the constitutional provision 
against amendments by reference to title only, but 
is the law of the land recognized by the legislature 
as such when the code was adopted.*? 


An act continuing in force unchanged portions 
of statute amended is not in violation of the con- 
stitutional provision because it fails to set out such 
unchanged portions.‘ 


Statute making operative articles of constitution. 
The constitutional provisions do not extend to the 
passage of an original aet making operative arti- 
cles of the constitution which are not self-operating, 
but are restricted to revisal and amendment of laws 
already passed.*® 


Act giving effect to by-laws of association. A 
statute which attempts to give effect to the by-laws 
of certain game protective societies is not in con- 
flict with the constitutional requirement because it 


46 A. 861, 196] directors, if done within a limited 
time, is not unconstitutional on the 
ground that it amends the corpora- 
tion’s charter, and the charter as 
amended is not set out in the act. 


Hazelett v. Butler Univ., 84 Ind. 230. 


40. Bartholomew v. Bartholomew, 
15 Mich. 370; Underwood v. McDuffee, 
15 Mich. 361, 93 Am.D. 194. 


‘igs amended 


Cal. 480 [superseding op. (App.) 269 
Pe 963). 


Tll.—Peo. v. Greer College, 135 N.E. 
80, 302 Ill. 538; Farmers’ Grain Co. 
of Charlotte v. Kane, 124 N.E. 628, 
289 Ill. 5382; Peo. v. Knopf, 56 N.E. 
155, 183 Ill. 410. 


Ind.—Hazelett v. Butler Univ., 84 
Ind. 230. 


Kan.—tTroy v. Atchison, etc., R. Co., 
11 Kan. 519. 


Ky.—McPherson v. onde 96 S.W. 
791, 29 Ky.L. 826, 1073 


La.—State v. isn Aouson, 32 La.Ann, 
779; Moore v. New Orleans, 32 La. 
Ann. 726. 


Mich.—Bartholomew v. Bartholo- 
mew, 15 Mich. 370; Underwood v. Mc- 
Duffee, 15 Mich. 361, 93 Am.D. 194. 


Mont.—Palatine Ins. Co. v. North- 
ern Pac. R. Co., 85 P. 1032, 34 Mont. 
268, 9 Ann.Cas, 579. 


Neb.—Munger v. Beard, 113 N.W. 
214, 79 Neb. 764, 126 Am.S.R. 688; 
State v. Frank, 83 N.W. 74, 60 Neb. 
237 [aff 85 N.W. 956, 61 Neb. 679]; 
In re State Treasurer’s Settlement, 70 
N.W. 532, 51 Neb. 116, 36 L.R.A. 746, 


Nev.—Whiddett v. Mack, 258 P. 233, 
50 Nev. 289; State v. Cole, 151 P. 944, 
38 Nev. 488. 


N.J.—In re Haynes, 22 A. 923, 54 
N.J.Law 6. 


N.Y.—Peo. v. Squire, 14 Daly 154, 
10 N.Y.St. 633. 


Pa.—Cornman v. Hagginbotham, 76 
A. 721, 221 Pa. 549; Kniseley v. Cot- 
terel, 46 A. 861, 196 Pa. 614, 50 L.R.A. 
86; Lloyd v. Smith, 35 A, 199; 176 
Pa, 213. 


And see cases infra notes 37, 38. 


“No act can be rendered unconstitu- 
tional by a section which makes no 
change whatever in the law as it was 
before, and which might have been 
omitted without any effect whatever.” 


ECE TER Bee | 


to the provisions of this act” is not 
within the constitutional prohibition 
where no express provision was nec- 
essary for that purpose, and the ef- 
fect would have been the same if that 
part of the section had been wholly 
omitted. Peo. v. Squire, 14 Daly 154, 
1 aay 633, 640. 


Peo. v. Greer College, 135 N.E. 
80, e302 Ill. 538. 


39. Peo. v. Myers, 275 P. 219, 221, 
206 Cal. 480 [Superseding op. (App.) 
269 P. 963]; Hazelett v. Butler Univ., 
84 Ind. 230, 232; Cornman v. Haggin- 
botham, 76 A. 721, 221 Pa. 549; Lloyd 
v. Smith, 35 A. 199, 176 Pa. 213. And 
see Gilbert v. Moody, 25 P. 1092, 2 
Idaho 747 (as sustaining this view). 


“This would mean that a change of 
phraseology without changing the 
meaning can be accomplished only by 
a republication of every statute 
wherein the phrase appears. This, to 
our mind, is carrying the refinements 
of logic to the point of absurdity.” 
Peo. v. Myers, 275 P. 219, 221, 206 Cal. 
ana [superseding op. (App.) 269 P. 


[a] Thus (1) a mere change in 
the name of an officer without any 
change in the duties or law govern- 
ing the office itself is not within the 
mischief aimed at or its prohibition. 
Lloyd v. Smith, 35 A. 199, 176 Pa. 213. 
(2) An act providing that the town- 
ship treasurer shall have the powers 
of the tax collector whose office was 
abolished in townships of the first 
class is not violative of the constitu- 
tional provision, the powers and du= 
ties of a tax collector being in no 
manner changed, the acts relating t6 
the office and the duties thereof re- 
maining the same, although the col- 
lector is called by a different name. 
Cornman v. Hagginbotham, 76 A. 721, 
221 Pa. 549. (3) An act providing 
that any university incorporated un- 
der a special charter may change its 
name by a vote of a majority of its 


41. Bartholomew vy. Bartholomew, 
15 Mich. 370; Underwood v. McDuffee, 
15 Mich. 361, 93 Am.D. 194. 


42. In re Haynes, 22 A. 928, 925, 
54 N.J.Law 6. 


“Official authority resides in the 
office and not in the incumbent, the 
consequence being that a change in 
the mode of appointment to such of- 
fice does not affect its powers, and 
the new appointee will become pos- 
sessed of the right to exercise all such 
powers by the sheer force of his in- 
cumbency and without any legisla- 
tive declaration to that effect. . 

This legislative grant to these new 
officials of the power which had been 
possessed by their predecessors, is al- 
together useless and nugatory; A 

the same state of affairs would exist 
without it as with it, and from this 
conclusion it also necessarily follows 
that the presence of such a legisla- 
tive grant in the statute under con- 
sideration cannot invalidate the stat- 
ute. The statutory provision under 
criticism effects nothing, the result 
being that it cannot be said to do what 
this constitutional clause prohibits— 
that is, to enact that any existing ‘law 
shall be applicable’ to the act in which 
it is found.” In re Haynes, supra 
{foll In re Cleveland, 19 A. 17, 20 A. 
317, 52 N.J.Law 188, 7 L.R.A. 431]. 


[a] Rule applied in a case where a 
statute created a municipal board of 
street and water commissioners and 
provided that ‘every power,’’ etc., 
“now existing in any officer,” ete., 
“shall be performed by the board of ° 
street and water commissioners in 
this act provided for.’”’ In re Hayneés, 
22 A. 923, 925, 54 N.J.Law 6. 


43. Palatine Ins. Co. v. Northern 
Pac. R. Co., 85 P. 1032, 34 Mont. 268. 

44. Troy v. Atchison, ete., R. Co., 
11 Kan. 519. 


45. Lucky v. Bienville Parish Pol- 
ice Jury, 15 So. 89, 46 La.Ann,. 679, 
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does not recite the by-laws. The word “law” as 
used in the constitution means an enactment of 
the legislature.*® 


Statute validating municipal ordinances. The 
constitutional prohibition against amending a bill 
by mere reference to its title has no application to 
an act validating municipal ordinances, the provi- 
sion being a restraint upon the legislature in revis- 
ing its own acts.47 


[§ 451] (b) Private Acts.*® The constitutional 
provisions of most jurisdictions which prohibit the 
amendment of laws by reference to title only, and 
which require laws amended to be set forth and 
published at length,*® are broad enough to include 
not only general or public laws, but private laws 
also, and it has been so held.°° 


But in Maryland, where the constitutional provi- 
sion is restricted exclusively to amendments of any 
article or section of the code or to any public gen- 
eral law not amendatory to any section or article of 
the code, it is not necessary to set out in full pri- 
vate laws as amended.*! As regards the amendment 
of private laws, there is no constitutional restrie- 
tion, except that they be not amended by reference 
to title or section only,®? and if the projected pri- 
vate legislation be clear and comprehensive from its 
language and its effect upon the subsisting law of 
which it is an amendment, the constitutional re- 
quirement is satisfied.°? A private law is consti- 
tutional unless it exemplifies the legislative mischief 
the constitutional mandate was designed to cor- 
rect.°* 


[§ 452] (c) Repealing Acts. It is very generally 
held that constitutional provisions which prohibit 
the amendment of a statute by reference to title 
only and which provide that the statute must be 
set forth at length as amended®® have no applica- 
tion to acts or statutes which repeal other statutes 
in whole or in part.5* Its sole operation, it has 
been said, is against amending a statute or extend- 


STATUTES / 


ing or conferring provisions of a statute by refer- 
ence to title only.®? It has accordingly been held 
that an act which repealed all existing statutes in 
conflict with it,®& or which repealed such statutes 
but contained a proviso for keeping them alive so 
far as they affect any case where the crime prohib- 
ited ‘by law was committed prior to the enactment 
of the repealing act,®® without setting out such stat- 
utes, is valid and not within the constitutional 
prohibition, and that an act which repeals sections 
of a statute creating certain departments but con- 
tinues in force other sections describing the duties 
and powers of such departments, and confers such 
duties and powers on another department by enact- 
ing a new provision,®® is valid and not within the 
constitutional prohibition. h 


[§ 453] (d) Act Amending Statutes Declared 
Unconstitutional or Repealed.*1 Constitutional pro- 
visions prohibiting amendments by reference to title 
only and requiring the statute amended to be insert- 
ed in the new act®? have no application to a prior 
act which has been declared unconstitutional and 
void,®* but apply only to valid and existing stat- 
utes:!** The effect of a decision declaring a statute 
unconstitutional is to nullify in its entirety and 
to leave the situation precisely as though it had 
never passed.*> In consequence, where a statute 
has been declared unconstitutional and void, a new 
act relating to the same subject matter need not 
make any reference to the old statute, either by title 
or otherwise.*® So it has been held that a consti- 
tutional provision that no statute shall be revised 
or amended by a reference to its title only, but in 
such case the statute as revised or the section as 
amended shall be reénacted and published at length, 
does not prohibit the “revival” of a repealed stat- 
ute by a reference to its title.°7 


[§ 454] (e) Acts Independent and Complete in 
Themselves—aa. In General. Where an act is 
passed as original and independent legislation and 
is complete in itself so far as it applies to the sub- 
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46. Allen v. Wyckoff, 2 A. 659, 48 
N.J.Law 90, 57 Am.R, 548. 


47. Morris v. State, 62 Tex. 728. 


48. “Private law” defined see su- 
pra § 325. ; 


49. See supra § 446. 


50. Stewart v. Hale County, 2 So, 
270, 82 Ala. 209; Tuskaloosa Bridge 
Co. v. Olmstead, 41 Ala. 9 


51. Bruff v. Home for Incurables, 
153 A. 403, 160 Md. 156. 


52. Bruff vy. Home for Incurables, 
supra. 


53. Bruff v. Home for Incurables, 
supra. 


54. Bruff v. Home for Incurables, 
supra. 


55. See supra § 446. 


56. Ark.—Johnson v. Pinkley, 217 
S.W. 805, 141 Ark. 612; White River 
“ Lumber Co. v. : White River, ete., 
Drain. Dist., 216 S.W. 10438, 141 Ark. 
196; Butler v. Fourche Drain. Dist., 
137 S.W. 251, 99 Ark. 100. 


Ky.—Gross v. Jefferson County Fis- 
cal Ct., 9 S.W.(2d) 1006, 225 Ky. 641. 


Md.—Barron v. Smith, 70 A. 225, 
103 Md. 317. 


Ohio.—State v. Le Blond, 140 N.E. 
491, 108 OhioSt. 41; Kinsinger v. De 
Graff Village School Dist. Bd. of Ed- 
ucation, 127 N.E. 874, 101 OhioSt. 298. 


Pa.—Com. v. Cooper, 121 A. 502, 27 
Pa. 554. , etl 


Apparently contra Hicks v. Davis, 
154 P. 1030, 97 Kan. 312, 156 P. 774, 
97 Kan. 662. 


[a] Thus Acts (1908) e 118 § 1, 
providing that Code Pub. Gen. L. 
(1904) art 938 § 205 is thereby re- 
pealed, so far as it applies to the city 
of Baltimore, is a partial repeal, and 
not an amendment within the provi- 
sion of the constitution that no law 
shall be amended by reference to its 
title or section only. Barron v. Smith, 
70 A. 225, 103 Md. 317. 


57. Johnson y. 
805, 141 Ark. 612, 


58. Gross yv. Jefferson County Fis- 
cal Ct., 9 S.W.(2d) 1006, 225 Ky. 641; 
Getz v. Brubaker, 25 Pa.Super. 303. 


59. Com. v. Cooper, 121 A. 502, 277 
Pa. 554. 


60. State v. Le Blond, 140 N.E. 491, 
108 OhioSt. 41; Kinsinger v. De Graff 
Village School Dist. Bd. of Education, 
127 N.E. 874, 101 OhioSt. 298, 


Pinkley, 217 S.w. 


61. Power to amend repealed stat- 
utes see supra §§ 423-426. 


62. See supra § 446. 


63. Cook v. School Dist. No. 80, 107 
N.E. 327, 266 Ill. 164. 


64. Cook v. School Dist. 
supra. 


65. Cook v. School Dist. No. 80, su- 
pra. 


66. Cook vy. School Dist. 
Supra. 


67. McLean v. Brodigan, 172 i 
375, 41 Nev. 468, 475. - - 


“Revision in a legislative sense can 
only apply to a measure, bill, or law 
then having existence, life, and force, 
and cannot, in the very nature of 
things, apply to a nullified or repeal- 
ed act. The term ‘revive,’ as applied 
to legislative proceedings, signifies 
the reconference of -validity, force, 
and effect; at least, the reconference 
of such validity, force, and effect as 
the revived measure, law, or bill for- 


No. - 80, 


No. 80, 


merly possessed. While revision or. 


amendment by title only is by our 


constitution prohibited, such prohibi- - 
tion does not extend to revival by ti-: 


tle.’ McLean y. Brodigan, supra, * 


For later cases, developments and changes in the law see Annotations, same title and section number, 


¥ 
a 


ject matter properly embraced within its title, and 
requires no reference to any other statute to render 
it intelligible and to determine its meaning and 
scope, it does not fall within the spirit or meaning 


68. Ala.—State v. Burchfield, 117 
So. 483, 218 Ala. 8 [answer to ques- 
tions conformed to 117 So. 485, 22 
Ala.App. 502]; Tyler vy. State, 92) So. 
478, 207 Ala. 129; Grambs v. Birming- 
ham, 80 So. 874, 202 Ala. 490; State v. 
Torbert, 77 So. 37, 200 Ala. 663; Henry 
v. State, °76° So. 41:7; 1200 Ala. 475; 
State v. Prince, 74 So. 939.4 19:9 Ala. 
444; State v. Lanier, 72 So. 320, 197 
Ala. 1; Doe v. Matthews, 68 So. 182, 
192 Ala, 181; Miller v. Payne, 54 So. 
652, 173 Ala. 723; Miller v. Griffith, 
54 So. 650, 171 Ala. 337; Courtner v. 
Etheredge, 43 So. 368, 149 Ala. 78; 
Street v. Hooten, 32 So. 580, 1381 Ala. 
492; es Ce v. Dowling, 28 So. 791, 
127 Ala. 85 Am.S.R. 68; Montgom- 
ery City Yoon Vie Birdsong, 28 So. 
522, 126 Ala. 632; Thomas vy. State, 
27 So. 315, 124 Ala. 48; Bates v. State, 
24 So. 448, 118 Ala. 102; Phoenix As- 
sur. Co. v. Montgomery ‘Fire Dept., 23 
So. 843, 117. Ala. 631, 42 L.R.A. 468; 
Ex p. Thomas, 21 So. 369, 113 Ala. 1: 
Burton y. State, 18 So. 284, 107 Ala. 
108; Gandy v. State, 5 So. 420, 86 
Ala. 20; Falconer v. Robinson, 46 Ala. 
340; Tuskaloosa Bridge Co. v. Olm- 
stead, 41 Ala. 9; Weaver v. State, 125 
So. 800, 125 So. 801, 23 Ala.App. 353 
{cert den 125 So. 801, 220 Ala. 452]. 


Ariz.—State v. Roseberry, 289 P. 
by Bs yaasg ee 


Ark.—Grable v. Blackwood, 22 S.W. 
(2d) 41, 180 Ark. 311; Gregory v. 
Cockrell, 18 S.W.(2d) 362, 179 Ark. 
719; Barnett v. McCray, 277 S.W. 45, 
169 Ark. 833; Boyer v. State, 216 S.W. 
17, 141 Ark. 84; Skillern v. White 
River Levee Dist., 212 S.W. 90, 139 
Ark. 4; Hermitage Special School 
Dist. No. 12 v. Ingalls Special’ School 
Dist. No. 18, 202 S.W. 26, 133 Ark. 
157. 


Colo.—Gallovich vy. Peo., 189 P. 34, 
68 Colo. 299. 


Ill.— Chicago Motor Club v. Kinney, 
160 N.E. 1638, 329 Ill. 120; Tennant v. 
Joerns, 160 N.E. 160, 329 Ill. 34; Peo. 
v. Tallmadge, 159 N.E. 319, 328 Ill. 
210; Michaels v. Hill, 159 N.E. 278, 
328 Ill. 11; Proviso Tp. High School 
No. 209 Bd. of Education v. Oak Park, 
etc., Tp: High School Dist. No. 200 Ba. 
of Education, 153 N.H. 369, 322 Ill. 
217; State v. Milauskas, 149 N.E. 294, 
318 Ill. 198; Peo. v. Tokoly, 144 N.E. 
808, 313 Ill. 177; Peo. v. Wabash’ R. 
Co., 140 N.E. 10, 308 Ill. 604; Peo. v. 
Moyer, 131 N.E. 280, 298 111. 143; Peo. 
v. Ankrum, 121 N.E. 579, 286 Til. 319; 
Peo. v. Stokes, 118 N.E. 87, 281 Tl. 


159; Peo. v. Stitt, 117 N.E. 784, 280 
Til. 553; Peo. v. Day, 115 N.E. 732, 
277 Till. 543; State Public Utilities 


Commn. v. Chicago, etc., R. Co., 114 
N.E. 325, 275 Ill. 555, Ann.Cas.1917C 
50; Holmgren v. Moline, 109 N.E. 
1031, 269 Ill. 248; Peo. v. School Di- 
rectors of Dist. No. 8, 107 N.E. 892, 
267 Ill. 172; Scown v. Czarnecki, 106 
N.E. 276, 264 Ill. 305; MBiooks v. Hatch, 
103) T4A0 2612 BIL 179" Peos av. 
Crossley, 103 N.E. 537, 261 Ill. 78; 
Peo. v. Van Bever, 93 N.E. 725, 248 
Tll. 136; Peo. v. Jones, 89 N.E. 711, 
242 Ill. 138; Peo. v. Loeffler, 51 N.E. 
785, 175 Ill. 585; School Directors of 
Union School- Dist. v. School Direc- 
tors of New Union School-Dist., 28 
N.E. 49, 135 Ill. 464. See In re Lovett, 


WE 28 A (2a) 307 (Illinois). 


Ind.—State v. Greenwald, 116 N.E. 
296, 186 Ind. 321; Evansville v. State, 
21 N.E. 267, 118 Ind. 426, 4 L.R.A. 
93. 


Ky.—Elizabethtown v. Lanz, 273 S. 


STATUTES 


W. 500, 209 Ky. 815; Hunter v. City 
of Louisville, 252 S.W. 119, 199 Ky. 
834; Board of Penitentiary Com’rs vy. 
Spencer, 166 S.W. 1017, 159 Ky. 255; 
Mark vy. Bloom, 133 S.W. 203, 141 Ky. 
474; Prowse v. Board of Hducation of 
Christian County, 120 S.W. 307, 134 
Ky. 365. 


La.—Shreveport v. Nejin, 73 So. 
996, 140 La. 785;  Caleasieu Trust, 
etc., Bank v. Wetherell, 71 So. 765, 
139 La. 454; State v. Cunningham, 
58 So. 563, 130 La. 760; State v. Cun- 
ningham, 58 So. 558, 130 La. 749, L. 
R.A.1915B 389; Murphy v. Police Ju- 
ry, St. Mary Parish, 42 So. 979, 118 
La. 401; State v. De Hart, 33 So. 605, 
109 ha. 570. 


Fost a ae v. Mahaney, 13 Mich. 


Miss.—Miller v. Lamar L. Ins. Co., 
131 So, 282, 158 Miss. 753; Hart v. 
Backstrom, 113 So. 898, 148 Miss. 13; 
Heidelberg vy. Batson, 81 So. 225, 119 
Miss. 510; Magee v. Lincoln County, 
68 So. 76, 109 Miss. 181. 


Mo.—State v. Bennett, 11 S.W. 264. 


Mont.—King v. Pony Gold-Min. Co., 
62 P. 783, 24 Mont. 470. 


Neb.—In re Robinson, 228 N.W. 852, 
119 Neb. 285 [foll In re Clark, 228 
N.W. 858, 119 Neb. 306]; Mehrens v. 
Greenleaf, 227 N.W. 325, 119 Neb. 
82; Kelkenny Realty Co. v. Douglas 
County, 219 N.W. 140, 116 Neb. 796; 
Sheridan County v. Hand, 210 N.W. 
273, 114 Neb. 813; Drew v. Mumford, 
206 N.W. 159, 114 Neb. 100; Murray 
v. Nelson, 185 N.W. 319, 107 Neb. 52; 
State v. Cox, 178 N.W. 9138, 105 Neb. 
75; Briggs v. Neville, 170 N.W. 188, 
103 Neb. 1; Uttley v. Sievers, 158 N. 
W. 378, 100 Neb. 59; State v. Hunter, 
156 N.W. 975, 99 Neb. 520; Minier v. 
Burt County, 145 N.W. 977, 1104, 95 
Neb. 473; Stewart v. Barton, 135 N. 
W. 381, 91 Neb. 96; State v. Ure, 135 
N.W. 224, 91 Neb. 31; Dinuzzo v. 
State, 123 N.W. 309, 85 Neb. 351, 29 
L.R.A.N.S. 417; Allan v. Kennard, 
116 N.W. 638, 81 Neb. 289; Zimmer- 
man v. Trude, 114 N.W. 641, 80 Neb. 
503; Weston v. Ryan, 97 N.W. 347, 
70 Neb. 211, 6 Ann.Cas. 922; ‘De 
Franee vy. Harmer, 92 N.W. 159, 66 
Neb. 14; Wenham v. State, 91 N.W. 
421, 65 Neb. 394, 58 L.R.A. 825; Ne- 
braska Tel. Co. v. Cornell, 82 N.W. 1, 
59 Neb. 7387 [aff 80 N.W. 43, 58 Neb. 
823]; Bryant v. Dakota County, 74 
N.W. 313, 53 Neb. 755; Affholder v. 
State, 70 N.W. 544, 51 Neb. 91; State 
v. Cornell, 70 N.W. 56, 50 Neb. 526; 
State v. Moore, 67 N.W. 876, 48 Neb. 
870; Van Horn y. State, 64 N.W. 365, 
46 Neb. 62. See Bridgeport Irr. Dist. 
v. U. S., 40 F.(2d) 827 [cert den 51 
S.Ct. 74] (Nebraska); New York 
Trust Co. v. Farmers’ Irr. Dist., 280 
F. 785 (Nebraska). 


Nev.—State v. Cole, 151 P. 944, 38 
Nev. 488; State v. Trolson, 32 P. 930, 
21 Nev. 419. See Southern Pac. Co. 
v. Bartine, 170 F. 725 (Nevada). 


N.D.—State v. Fargo Bottling 
Works Co., 124 N.W. 387, 19 N.D. 396, 
26 L.R.A.N.S. 872; State v. American 
Bottling Assoc., 124 N.W. 396, 19 N.D. 
344. 


Ohio.—State v. Gano, 3 OhioDec. 
(Reprint) 177. 
Okl.—Turner v. Cox, 280 P. 568; 


Edmonds v. Haskell, 247 P. 15, 121 
Okl. 18 [writ of error dism 47 S. 
Ct. 246, 273 U.S: 647, 71-L.Ha, 821); 
Bocox v. Bixby, 247 P. 20, 114 Okl. 


N 
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of the constitutional provisions prohibiting amend- 
ment by reference to title only, and requiring stat- 
utes amended to be reénacted and published in full 
as amended,®* or providing that no act shall be 


269. 


Or.—Zilesch v. Polk County, 215 P. 
578, 107 Or. 659; Warren vy. Crosby, 
34 P. 661, 24 Or. 558. 


Pa.—Ruler v. York County, 139 A. 
136, 290 Pa. 427; Commonwealth v. 
Budd Wheel Co., 138 A. 915, 290 Pa. 
380; Commonwealth v. Tassone, 92 
A. 713, 246 Pa. 543; In re Reber, 84 
A. 587235 Pa. 622> In re Gilbert, 76 
A. 428, 227 Pa. 648; Clarion County 
v. Clarion Tp., 71 A. 548, 222 Pa. 350; 
Commonwealth y. Broad Street Rapid 
Transit St. R. Co., 67 A. 958, 219 Pa. 
ISS Hood v. Norton, 51 A. 748, 202 
Pa. 114; New Brighton y. Biddell, 50 
A. 989, 201 Pa. 96; Pinkerton v. Penn- 
sylvania Tract. Co., 44 A. 284, 193 Pa. 
229; In re Greenfield Avenue, 43 A. 
225, 191 Pa. 290; Searight’s Est., 29 
A. 800, 1638 Pa. 210; Mayer v. Frank- 
lin County, 85 Pa.Super. 463; West 
Virginia Pulp, etc., Co. v. Public Serv. 
Commn., 61. Pa.Super. 555; Davis v. 
Moore, 50 Pa.Super. 494. 


Tex.—Dallas County Levee Dist. 
No. 2 v. Looney, 207 S.W. 310, 109 
Tex. 326; Snyder v. Compton, 28 S. 
W. 1061, 87 Tex. 374; Johnson v. 
Martin, 12 S-W. 321, 75 Tex. 33; Tag- 
gart v. Hillman, 93 S.W. 245, 42 Tex. 
Civ.App. 71; Weekes v. City of Gal- 
veston, 51 S.W. 544, 2r Tex.Civ.App. 
102; Terrell v. State, 228 S.W. 240, 
88 Tex.Cr. 599; Brown v. State, 122 
S.W. 565, 57. 'Tex.Cr. :269. 


Utah.—State v. Weber County Irr. 
Dist., 218 P. 732, 62 Utah 209; Salt 
Lake City v. Salt Lake County, 209 P. 
207, 60 Utah 423; Mill v. Brown, 88 
P. 609, 31 Utah 478, 120 Am.S.R. 935; 
Ex p. Sahlberg, 88 P. 616, 31 Utah 
489. 


Va.—Ex p. Settle, 77 S.E. 496, 114 
Va. 715. 


Wash.—Haynes v. Seattle, 145 P. 
73, 88 Wash, 51 [rev on other grounds 
151 P. 789, 87 Wash. 375]; Carstens 
v. De Sellem, 144 P. 934, 82 Wash. 
643; Creditors’ Collection Assoc. v. 
Bisbee, 141 P. 886,. 80 Wash. 358; 
State v. Tausick, 116 P. 651, 64 Wash. 
69, 35 L.R.A.N.S. 802; Spokane Grain, 
etc., Co. v. Lyttaker, 109 P. 316, 
Wash. 76 [lim Copeland v. Pirie, 67 
P. 227, 26 Wash. 481, 90 Am.S.R. 
769]; Northern Pac. R. Co. v. Pierce 
County, 97 P. 1099, 51 Wash. 12, 23 
L.R.A.N.S. 286; State v. Nichols, OT 
P. 728, 50 Wash. 508; Ex p. Hulet, 
292 P. 430, 159 Wash. 98; State v. 
Parmenter, 96 P. 1047, 50 Wash. ; 164, 
19 L.R.A.N.S. 707; State v. Pierce 
County Super. Ct., 87 P. 521, 44 Wash. 
476; In re Dietrick, 73 P. 506, 32 
Wash. 471. 


Wyo.—In re Boulter, 40 P. 
Wyo. 329. 


[a] Acts held complete in them- 
selves.—(1) Act to provide for town- 
ship organization, which has but one 
main and general subject, and which 
completely covers that subject with- 
out substances from any other act. 
Van Horn y. State, 64 N.W. 365, 46 
Neb. 62. (2) Act which simply pro- 
vides additional means to pay bonds 
authorized by an act theretofore 
passed by a special levy of taxes, if 
a. necessity therefor arises. Sisk v. 
Cargile, 35 So. 114, 138 Ala. 164. (3) 
Act which treats of one department 
of county government, the creation 
of a county office, and the duties and 
functions to be performed by the in- 
ecumbent of such office, Allan vy. 
Kennard, 116 N.W. 63, 81 Neb. 289. 
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passed which shall provide that any existing law, 
or any part thereof, shall be made or deemed a part 
of such act, or which shall enact that any existing 
law, or any part thereof, shall be applicable, except 
The provisions’® are 
directed against the practice of amending or re- 
vising laws or other alterations which, without the 
presence of the original act, are unintelligible,*1 and 
is limited to statutes which are strictly amenda- 
The general rule above stated’® applies 
both in cases where the act does not purport to 
amend provisions of the legislature,** and in cases 
where it does purport to do so;*> and it applies 
both in cases where the act is not in fact amend- 


by inserting it in such act.°®°® 


tory.’? 


69. Evernham vy. Hulit, 45 N.J.Law 
58; Peo. v. Partridge, 13 Abb.N.Cas. 
(N.Y.) 410. 


70. See supra § 446. 


71. Courtner v. Etheredge, 43 So. 
368, 149 Ala. 78; Ex p. Pollard, 40 
Ala. 77. And see cases supra note 68. 


72. See supra § 450. 
73. See supra text and note 68. 


74 Ala.—Montgomery v. Royal 
Exch. Assoc. Corp., 59 So. 508, 5 Ala. 
App. 318. 


Ill.—Brooks v. Hatch, 103 N.E. 745, 
261 Ill. 179. 


Ind.—McCleary v. Babcock, 82 N.E. 
453, 169 Ind. 228. 


Kan.—State’ v. Sherman, 107 P. 33, 
81 Kan. 874,135 Am.S.R. 403. 


Mont.—King v. Pony Gold Min. Co., 
62 P. 783, 24 Mont. 470. ’ 


Neb.—Murray v. Nelson, 185 N.W. 
319, 107 Neb. 52. 


N.D.—State v. Fargo Bottling 
Works Co., 124 N.W. 387, 19 N.D. 396, 
26 L.R.A.N.S. 872; State v. American 
ae ne Assoc., 124 N.W. 396, 19 N.D. 
344, 


Tex.—Snyder v. Compton, 28 S.W. 
1061, 87 Tex. 374. 


Utah.—Salt Lake City v. Salt Lake 
County, 209 P. 207, 60 Utah 423, 


See cases supra note 68. 


Amendment by implication see infra 
§ 455. 


75. Tyler v. State, 92 So. 478, 207 
Ala. 129; Henry v. State, 76 So. 417, 
200 Ala. 475; Boyer v. State, 216 S.W. 
17, 141 Ark. 84; Hermitage Special 
School Dist. No. 12 v. Ingalls Special 
School Dist. No. 18, 202 S.W. 26, 133 
Ark. 157; Hellman vy. Shoulters, 44 P. 
915, 45 P. 1057, 114 Cal. 136; Roth v. 
Town of Thibodaux, 68 So. 412, 1387 La. 
210; Murphy vy. Police Jury, St. Mary 
Parish, 42 So. 979, 118 La. 401. But 
see State v. Milauskas, 149 N.E. 294, 
318 Ill. 198, 202 (“If the act, though 
complete, purports to amend or re- 
vive a prior statute by reference to its 
title, only, and does not set out at 
length the statute amended and re- 
vived, it violates the constitutional 
provision referred to’’). 


[a] Tlustration.—An act “to 
amend an act entitled an act to pro- 
vide for the extension of stock law 
in Clay county, approved February 11, 
1897,” which provides a perfect sys- 
tem of law whereby territory ad- 
jacent to the stock district estab- 
lished in such county, under the act 
of the general assembly of 1890, may 
be incorporated therein and regulat- 
ed after such incorporation, is, in it- 
self, a complete enactment, and is not 
subject to the constitutional .objec- 
tion that if attempts to extend the 


STATUTES 


utes. §1 


[§ 454 


atory of any previous statute,7® and in cases where 
an existing statute is amended’? or repealed‘* by 
implication; and also in cases where in general 
terms it expressly repeals all statutes or parts of 
statutes inconsistent therewith.*® 
where shown, the general rule applies to supple- 
mental legislation®® and to so-called reference stat- 


So also, as else- 


Conversely, if an act is not complete in itself, and 
is clearly amendatory of a former statute, it. falls 
within the constitutional inhibition, whether or not 
it purports on its face to be amendatory or an in- 
dependent act.8? The mere fact that the title indi- 


provisions of the act of 1890, without |W. 1017, 158 Ky, 255. 


reénacting them and publishing them 
at length. Street v. Hooten, 32 So. 
580, 181 Ala. 492. 


76. Monarch Discount Co. v. Chesa- 
peake, ete., R. Co., 120 N.H. 743, 285 
Tll, 283; Peo, v. Sweitzer, 118 N.E. 477, 
282 Tll. 171; North Fork Special 
Drainage Dist. v. Rector Special 
Drainage Dist., 107 N.E. 895, 266 Ill. 
536; Bosworth v. State Univ., 157 S. 
W. 913, 154 Ky. 370; Ex p. Wilson, 213 
S.W. 984, 85 Tex.Cr. 554. 


77. See infra § 455. 


78. Ala.—Thomas v. State, 27 So. 
815, 124 Ala. 48; Gandy v. State, 5 So. 
420, 86 Ala. 20; Ex p. Pollard, 40 Ala. 
vite 


Fla.—St. Petersburg v. English, 45 
So. 488, 54 Fla. 585; Smith v. State, 
10 So. 894, 29 Fla. 408. 


Idaho.—Standrod v. Case, 133 P. 651, 
24 Idaho 365. 


Tll.—People v. Chicago, etc., R. Co., 
133 N.E. 308, 300 Ill. 218. 


Ky.—Price v. Fox, 295 S.W. 433, 220 
Ky. 873; Owensboro v. Owensboro 
Public Library, 276 S.W. 148, 210 Ky. 
482; Allen v. Cromwell, 263 S.W. 356, 
203 Ky. 836; Flynn v. Barnes, 161 S. 
W. 528, 156 Ky. 498. 


Neb.—Stewart v. Barton, 135 N.W. 
381, 91 Neb. 96; State v. Ure, 135 N.W. 
224, 91 Neb. 31; Allan v. Kennard, 
116 N.W. 68, 81 Neb. 289; Zimmerman 
v. Trude, 114 N.W. 641, 80 Neb. 503; 
Affholder v. State, 70 N.W, 544, 51 
Neb. 91; State v. Cornell, 70 N.W. 56, 
50 Neb. 526; State v. Moore, 70 .N.W. 
56, 50 Neb. 526 Loverr Morgan y. State, 
67 N.W. 780, 48 Neb. 798]; State v. 
Moore, 67 N.W. 876, 48 Neb. 870; 
State v. Bemis, 64 N.W. 348, 45 Neb. 
724; State v. Benton, 51 N.W. 140, 
33 Neb. 823; Brome v. Cuming Coun- 
ty, 47 N.W. 1050, 31 Neb. 362; State 
v. Arnold, 47 N.W. 694, 81 Neb. 75; 
Herold v. State, 31 N.W, 258, 21 Neb. 
505 Ballou “v.. Black, ©2375N Wee sielt 
Neb. 389; State v. Ream, 21 N.W. 398, 
16 Neb. 681; State v. Page, 11 N.W. 
495, 12 Neb. 886; State v. Whittemore, 
11 °N.W.-°310, 12> Neb. 252; State “vw. 
Maccuaig, 8 Neb. 215; Jones v. Davis, 
aeen 33; Smails v. White, 4 Neb. 

3. 


N.M.—State v. Mirabal, 273 P. 928, 
33 N.M. 553, 62 A.L.R. 296. 


Pa.—Commonwealth v. Bowman, 35 
Pa.Super. 410. 


Wash.—National 
Creditors, Inc. v. Pendleton, 290 P. 
987, 158 Wash. 187; State v. Berg- 
feldt, 83 P. 177, 41 Wash, 234: In re 
Dietrick; 73\P. 506, 82 Wash, 471. 


79. Southern Pac, Co. v. Bartine, 
170 KF. 726; Elizabethtown vy. Lanz, 
273 S.W. 500, 209:Ky. 815; Board of 
Penitentiary Comrs. v. Spencer, 166 S. 


Association of 


80. See infra §§ 457, 458. 
81. See infra §§ 460, 461. 
82. U.S.—In re Buelow, 98 F. 86. 


Ark.—_-Havis v. Jefferson, 14 S.W. 
1101. 


Itl.— Chicago Motor Club vy. Kinney, 
160 N.E. 163, 329 Ill. 120; O’Connell 
ee eee 94 N.E. 21, 248 Ill. 


Neb.—Aurora Bd. of Education v. 
Moses, 70 N.W. 946, 51 Neb. 288; 
Stricklett v. State, 48 N.W. 820, 31 
Neb. 674; In re House Roll No. 284, 
48 N.W. 275, 31 Neb. 505; Sovereign v. 
State, 7 Neb. 409; Smails v. White, 4 
Neb. 353. 


Nev.—State v. Gibson, 96 P. 1057, 
30 Ney. 353. 


Pa.—tTitusville Iron-Works v. Key- 
stone Oil Co., 15 A. 917, 122 Pa. 627, 1 
L.R.A. 361, 


Wash.—Copland v. Pirie, 67 P. 227, 
26 Wash. 481, 90 Am.S.R. 769. 


“An act, to be complete in itself 
within the above rule, must have ‘one 
main and general subject,’ and must 
not be ‘in effect simply amendatory.’ ” 
Minier v. Burt County, 145 N.W. 977, 
1104, 95 Neb. 473. 


[a] Acts held not complete in 
themselves.—(1) Act March 4, 1907 
(St. [1907] p 59 c 82), entitled “An act 
to provide for the appointment of 
stenographers on the hearing of pre- 
liminary examinations before commit- 
ting magistrates and to regulate the 
compensation therefor,” and providing 
in § 2 that the report of the stenog-- 
rapher shall be admissible in evidence 
on the trial of the case, as prescribed 
by Cr. Pract. Act § 151°(Comp. L. § 
4121), providing that, by consent of 
the parties, the testimony may be re- 
duced to writing, and used by either 
party when the witness is sick, out of 
the state, dead, or when his personal 
attendance cannot be had in court, is 
not complete in itself and is repug- 
nant to the constitution. State v. 
Gibson, 96 P. 1057, 30 Nev. 353. (2) 
L. (1905) p 285, entitled “An act to 
subject the salary and wages of of- 


ficers and employees of counties, 
cities, . . . to garnishment and 
attachment,” is, when considered 


alone, incomplete, in that its provi- 
sions cannot be made effective, except 
by ingrafting the act on the garnish- 
ment. act in force at the time of its 
adoption, and amounts to nothing. 
more than an attempt to change the 
existing statutes on the subject of 
garnishment so as to make them 
broad enough to include within their 
terms the garnishment of the salaries 
of the officers of the municipal corpo- 
rations named in the act, and is in 
conflict with the constitutional pro- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cates that the act is complete and independent. does 
not save it from the requirements of the constitution 
if it be in fact amendatory of other statutes,’? as 
is the case where, although it purports to be an 
independent act, it makes changes in an existing 
statute by adding new provisions and mingling the 
new with the old on the same subject, so as to make 
the old and the new a connected piece of legisla- 


tion covering the same’ subject.8¢4 


[§ 455] bb. Acts Amending Other Legislation by 
Implication Only—(aa) In General. 


vision. Badenoch v. City of Chicago, 
T3 NIBe 31, 222; 01). 7h. 


83. Chicago Motor Club v. Kinney, 
160 N.E. 168, 329 Ill. 120; Board of 
Education v. Haworth, 113 N.E. 939, 
274 Ill. 588; Brooks v. Hatch, 103 N. 
EB. 745, 261 Ill. 179; O’Connell v. Mc- 
Clenathan, 94 N.B. 21, 248 Till. 350; 
Hollingsworth v. Chicago, ete., Coal 
Co., 90 N.B. 276, 2438 111. 98; People v. 
Knopf, 56 N.E. 155, 183 Ill. 410; In re 
House Roll No. 284, 48 N.W. 275, 31 
She 505; Smails v. White, 4 Neb. 353, 
357. 


“Nor will it make any difference, in 
this respect, whether the new stat- 
ute by its title, or in the body of the 
act, assume to be amendatory or not; 
it is enough if it clearly have that 
effect.”” Smails v. White, supra. 


[a] As otherwise expressed, an act 
will be within the purview of the con- 
stitutional provision where, although 
its title purports to be the title of 
a complete act, it appears from the 
body of the act that it is not a com- 


plete act within itself, but that the act. 


is by itself, and, when considered 
alone, wholly ineffective and inopera- 
tive, and that its provisions cannot be 
made effective and operative except by 
engrafting the new act upon acts 
theretofore in force. Badenoch v. 
Chicago, 78 N.E. 31, 222 Ill. 71. 


84. Board of Education v. Ha- 
worth, 113 N.E. 939, 274 Tll. 538;. Peo- 
ple v. Stevenson, 111 N.E. 1018, 272 
Tll. 325; Galpin v. Chicago, 109 N.E. 
ites AO Oia Mle 2 te ee AS ONT Bcc 187 6; 
Brooks v. Hatch, 103 N.E. 745, 261 Ill. 
179; O’Connell v. McClenathan, 94 N. 
B. 21, 248 Ill. 350;. Hollingsworth v. 
Chicago, ete.,. Coal Co., 90 N.E. 276, 
243 Ill. 98; Badenoch v..Chicago, 78 
N.B. 31, 222 Ill. 71; People v. Knopf, 
56 N.E. 155, 183 Ill. 410. 


‘ 


85. See supra § 446. 
86. See cases infra note 87. 
37. °U.S:—Mills= v. SmithyoLi7 -F. 
- 652, 101 C.C.A. 278 (construing Wash- 
ington law); Southern Pac. Co. v. 
Bartine, 170 F. 725. 
Ala.—Hayes v. State, 128 So. 776, 


221 Ala. 389 [den certiorari 128 So. 
774, 23 Ala.App. 524]; Grambs_ v. 
Birmingham, 80 So. 874, 202 Ala. 490; 
Darrington v. State, 50 So. 396, 162 
Ala. 60; Ex p. Thomas, 21 So. 369, 113 
Ala. 1;. State v.. Rogers,19 So. 909, 
107 Ala. 444, 32 L.R.A. 520; Mont- 
gomery v. Royal Exch. Assur. Corp., 
59 So. 508, 5 Ala.App. 318. 


Ariz.—State v. Roseberry, 
SLD: 


Ark.—McKee yv. American Trust Co., 
266 S.W. 2938, 166 Ark. 480; Skillern 
v. White River Levee Dist., 212 S.W. 
90, 139, Ark. 4; Porter v. Waterman, 
91 S.W. 754, 77 Ark. 383; Nations v. 
State, 43 S.W. 396, 64 Ark. 467; St. 
ouig,;. .etc:,) RsfCo: vVePaul, 40: Sows 
705, 64 Ark. 83, 62 Am.S.R. 154, 37 
L.R.A. 504 [aff 19 S.Ct. 419, 173 U.S. 
404, 43 L.Ed. 746]; Little Rock vy. 
Quindley, 33 S.W. 1058, 61 Ark. 622; 
Baird v. State, 12 S.W. 566, 52 Ark. 


289 P. 


STATUTES 


[59 O.5.] 871 


uniformly held that the constitutional provisions®® 
were not intended to abolish the power of the leg- 
islature to enact acts which amend preéxisting leg- 
islation by implication only,®* and if an act or stat- 
ute is in itself complete and intelligible without 
reference to other legislation, it is not within the 
prohibition of. the constitutional provisions by rea- 
son of the fact that it amends other statutes by 


implication, and it is not necessary that such stat- 


It has been ! modified.§7 


326; Watkins v. Eureka Springs, 4 
S.W. 384, 49 Ark. 131; Scales v. State, 
1 S.W. 769, 47 Ark. 476, 58 Am.R. 768. 


Cal.—In re Coburn, 131 P. 352, 165 
Cal. 202; Clarke v. Police L., etc., Ins. 
Bd., 55 P. 576, 123 Cal. 24; Hellman 
v. Shoulters, 44 P. 915, 45 P. 1057, 
114 Cal. 1386; Peo. v. Peete, 202 P. 51, 
54 Cal.App. 3338. 


Colo.—Johnson v. Peo., 246 P. 202, 
79 Colo. 439; In re Opinion of Justic- 
es, 123 P. 660, 55 Colo. 17; Denver 
Circle R, Co. v. Nestor, 15 P. 714, 10 
Colo. 403. 


Fla.—IiIn re De Woody, 113 So. 677, 
94 Fla. 96; Van Pelt v. Hilliard, 78 
So. 693, 75 Fla. 792, L.R.A.1918E 639; 
State v. Hocker, 18 So. 767, 36 Fla. 
358; Lake v. State, 18 Fla. 501. 


Idaho.—Achenbach vy. Kincaid, 140 
P. 529, 25 Idaho 768; Standrod v. 
Case, 133 P. 651, 24 Idaho 365; Noble 
v. Bragaw, 85 P. 908, 12 Idaho 265. 


Ill.—Peo. v. Borgeson, 166 N.E. 451, 
335 Ill. 136; Peo. v. Chicago, etc., R. 
Co., 163 N.B. 355, 331 Til. 544; Chica- 
go Motor Club v. Kinney, 160 N.E. 
163, ‘329 Ill. 120; Steinhagen v. Trull, 
151 N.E. 250, 320 Ill. 382; State v. 
Ajster, 149 N.E. 29% 318 Ill. 230; 
State v. Milauskas, 149 N.E. 294, 318 
Ill. 198; Nelson v. Hoffman, 145 N.E. 
688, 314 Ill. 616; Peo. v. City of Chi- 
cago, 142 N.E. 161, 310 Ill. 534; Peo. 
Ve Chicago, sete, mn. Co. 138 Nb. 127, 
306 Ill. 402; Bishop v. Chicago R. 
Co. 135 Nc 439 32080 Tl 273 “Peo, 
v. Greer College, 1385 N.E. 80, 302 
Ill. 538; Peo. v. Chicago, ete., R. Co., 
133 N.E. 308, 300 Ill. 218; Mortell v. 
Clark,-111_ N.E.. 993, 272 311. 201: ‘Peo, 
v. School Directors of Dist. No. 8, 107 
N.E. 892, 267 Ill. 172; Scown v. Czar- 
necki, 106 N.E. 276, 264 Ill. 305, L.R.A. 
1915B 247, Ann.Cas.1915A 772; Peo. v. 
Crossley, 103 .NiE.! 537, 261, Tl) 78: 
Peo. vy. Chicago,. éetc., R: Cos-100° NIE: 
385, 256 Ill. 388; O’Connell v. McClen- 
athan, 94 N.E. 21, 248 Ill. 350; Peo. 
v. Van Bever, 93 N.E. 725, 248 Ill. 136; 
Hollingsworth v. Chicago, Coal 
Co., 90 N.E. 276, 243 Tll.. 98; evn 
Jones, 89 N.E. 711, 242 Ill. 138: Wr- 
ford v. Peoria, 82 N.E. 374, 229 Ill. 
546; Badenoch v. Chicago, 78 N.E. 
31, 222 Ill. 71; Peo. v. Board of EHlec- 
tion Comrsse 7 7EN.B.821./2:2'1 Tiegh 
Ann.Cas. 562; Peo. v. Knopf, 56 N.E. 
155, 183 Ill. 410; Peo. v. Loeffler, 51 
N.FE. 785, 175 Ill. 585: English v. Dan- 
ville, 36 N.E. 994, 150 Ill. 92; School 
Directors of Union School Dist. No. 4 
v. School Directors of New Union 
School Dist. No. 2, 28 N.B. 49, 135 111. 


464; Timm v. Harrison, 109 Ill. 593; 
Peo. v. Wright, 70 Ill. 388. 
Ind.—Mumaw v. Turner, 81 N.E. 


721, 169 Ind. 701; Harlin v. Schafer, 
81'N.E. 721, 169 Ind. 1; Lyons v. Per- 
ry-County,. 13 N:B.°916, 165 Ind. 19:7; 
Perry County v. Lindemann, 73 N.E. 
912, 165 Ind. 186; Pittsburgh, etc., R. 
Co. v. Lightheiser, '71 N.E. 218, 660, 
163 Ind. 247; Indianapolis Brewing 
Co. v. Claypool, 48 N.E. 228, 149 Ind. 
193; State v. Gerhardt, 44 N.E. 469, 
145 Ind. 439, 33 L.R.A. 313 [foll Grelle 
v. Wright, 44 N.E. 1119, 145 Ind. 699; 
Dinnin v. State, 44 N.E. 1119, 145 Ind. 


utes should be reénacted and set out at length as 


697; Zapf v. State, 44 N.E. 1119, 145 
Ind. 696]; Barton v. McWhinney, 85 
Ind. 481; Branham v. Lange, 16 Ind. 
497; Million v. Metropolitan Casualty 
Ins. €o.,, CA.) 172: N.B. 569., ° Contra 
Wiley v. Wiley, 123 N.E. 252, 75 Ind. 
App. 456. 


Kan.—State v. Ford County Rural 
High School Dist. No. 4, 267 P. 2, 126 
Kan. 166; State v. Kansas City, 262 
P. 1032, 125 Kan. 88; State v. Coletti, 
170 P. 995, 102 Kan. 523; Hogan Mill- 
ing Co. v. Junction City, 157 P. 1174, 
98 Kan. 253; Costello v. Riley County, 
138 P. 639, 91 Kan. 532; State vw. 
Pauley, 112 P. 141, 83 Kan. 456; First 
Nat. Bank v. Pearce, 92 P. 53, 76 Kan. 
408; Parker-Washington Co. v. Kan- 
sas City, 85 P. 781,:73 Kan. 722; State 
v. Guinney, 40 P. 926, 55 Kan. 532; 
State v. Cross, 17 P. 190, 38 Kan. 696; 
pee County v. Shoemaker, 27 Kan. 


Ky.—Link v. Commonwealth, 265 
S.W. 804, 205 Ky. 243; Millius v. 
Brann, 265 S.W. 509, 205 Ky. 171; 
Allen v. Cromwell, 263 S.W. 356, 203 
Ky. 836; Lakes v. Goodloe, 242 S.W. 
632, 195 Ky. 240; Board of Peniten- 
tiary Com’rs v. Spencer, 166 S.W. 


Ky.L. 1574; Herndon v. Farmer, 70 
S.-W. 632, 114 Ky. 200, 24 Ky.L. 1045; 
Purnell v. Mann, 48 S.W. 407, 49 S.W. 
346, 50 S.W. 264, 105 Ky. 87, 20 Ky.L. 
1146, 21 Ky.L. 1129. 


Md.—Davis v. State, 7 Md. 151, 61 
Am.D. 331. P 


Mich.—Peo. v. Stimer, 226 N.W. 899, 
248 Mich. 272, 67 A.L.R. 552; Grinnell 
Bros. v. Moy, 203 N.W. 167, 230 Mich, 
26; Burton v. Lindsay, 151 N.W. 48, 
184 Mich. 250; McCall v. Calhoun Cir- 
cuit Judge, 109 N.W. 601, 146 Mich. 
319; Atty.-Gen. v. Loomis, 105 N.W. 
4, 141 Mich. 547; Fornia v.' Frazer, 
104 N.W. 147, 140 Mich. 631; Swart- 
wout v. Michigan Air Line R. Co., 24 
Mich. 389; Peo. v. Wands, 23 Mich. 
385; Peo. v. Mahaney, 13 Mich. 481. 


Miss:—Miller v. Lamar Life Ins. 
Co.; 181) So. 282; 158 Michir753.Sar- 
tin v. Prentiss County, 125 So. 563, 
156 Mich. 46; McManus v. State, 114 
So. 617, 148 Miss. 384; Hart v. Back- 
strom, 113 So. 898, 148 Miss. 13; 
Stingily v. Jackson, 104 So. 465, 140 
Miss. 19; Jackson v. Mississippi F. 
Ins. Co., 95 So, 845, 1382 Miss. 415 [er- 
ror dism 44 S.Ct. 228 mem, 263 U.S. 
730 mem, 68 L.Ed. 529 mem]; Heidel- 
perg v. Batson, 81 So. 225, 119 Miss. 
510. 


Mo.—Schott v. Continental . Auto 
Ins. Underwriters, 31 S.W.(2d) 7, 326 
Mo. 92; Dorris Motor Car Co. v. Col- 
burn, 270 S.W. 339, 307 Mo. 137; State 
v. Macklin, 13 S.W. 680; State v. Mil- 
ler, 13 S.W. 8382, 1051, °100 Mo. 606; 
State v. Maguire, 47 Mo. 35; State v. 
Draper, 47 Mo. 29. Contra State v. 
Lincoln Trust Co., 46 S.W. 593, 144 
Mo. 562 (dictum). 


Mont.—King v. Pony Gold Min. Co., 
62 P. 783, 24 Mont. 470. 


Neb.—Drew v. Mumford, 206 N.W. 
159, 114 Neb. 100; State v. Miller, 178 
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[§ 456] (bb) Reason for Rule. In support of the 
rule above stated’’ it has been said that any new 
legislative provision may in some sense be said to 
amend the prior system of laws,*® and that if it 
were necessary that all prior statutes modified by 


N.W. 846, 104 Neb. 838; State v. Moor- 
head, 159 N.W. 412, 100 Neb. 298, 
Rushart v. Crippen, 157 N.W. 611, 99 
Neb. 682; State v. Hevelone, 139 N.W. 
636, 92 Neb. 748; Wilkinson v. Lord, 
122 N.W. 699, 85 Neb. 136, 24 L.R.A. 
N.S. 1104; Cram v. Chicago, etc., R. 
Co., 122 N.W. 31, 84 Neb. 607, 26 L.R.A. 
N.S. 1022 [reh den 123 N.W. 1045, 85 
Neb. 586, 26 L.R.A.swS. 1028, 19 Ann. 
Cas. 170 (aff 33 S.Ct. 437, 228 U.S. 70, 
57 L.Hd. 734)]; Allen v. Kennard, 116 
N.W. 638, 81 Neb. 289; Zimmerman v. 
Trude, 114 N.W. 641, 80 Neb. 5038; 
Weston v. Ryan, 97 N.W. 347, 70 Neb. 
211, 6 Ann.Cas. 922; Haton v. Haton, 
92 N.W. 995, 66 Neb. 676, 60 L.R.A. 
605; De France v. Harmer, 92 N.W. 
159, 66 Neb. 14; Nebraska Loan, etc., 
Assoc. v. Perkins, 85 N.W. 67, 61 Neb. 
254; Affholder v. State, 70 N.W. 544, 
51 Neb. 91. 


' Nev.—State v. Cole, 151 P. 944, 38 
Nev. 488. 


N.J.—Evernham v. 
Law 53. 


N.M.—State v. Mirabal, 273 P. 928, 
33 N.M. 553, 62 A.L.R. 296. 


N.D.—State v. American Bottling 
Assoc., 124 N.W. 396, 19 N.D. 344; 
State v. Fargo Bottling Works Co., 
124 N.W. 887, 19 N.D. 396, 26 L.R.A. 
N.S. 872. : 


Ohio.—Lehman vy. McBride, 15 Ohio 
St. 578; State v. Gagno, 3 OhioDec. 
Erde 


Okl.—Missouri-Kansas-Texas R. Co. 
v. Washington County, 276 P. 769,,136 
Okl. 191; In re Lee, 168 P. 53, 64 Okl. 
310, L.R.A.1918B 144, 


_Or.—Warren v. Crosby, 34 P. 661, 
24 Or. 558; Fleischner v. Chadwick, 
50x, 152: 


Pa.—Ruler v. York County, 139 A. 
136, 290 Pa. 427; In re Leinbach, 88 
A. 67, 241 Pa. 32; Garrett v. Turner, 
84 A. 354, 235 Pa. 383; Gallagher v. 
Maclean, 45 A. 76, 193 Pa. 583; Pink- 
erton v. Pennsylvania Tract. Co., 44 
A. 284,193 Pa. 229; In re Sugar Notch 
Borough, 43 A. 985, 192 Pa. 349; In 
re Greenfield Ave., 43 A. 225, 191 Pa. 
290; Searight’s Hst., 29 A. 800, 163 
Pa. 210; West Virginia Pulp, etc., Co. 
v. Public Service Commn., 61 Pa.Su- 
per. 555; Davis v. Moore, 50 Pa.Su- 
per. 494; In re Borough v. Emsworth, 
5 Pa.Super. 29 


Tex.—Clark v. Finley, 54 S.W, 343, 
93 Tex. 171; Snyder v. Compton, 28 
S.W. 1061, 87 Tex. 374; Consolidated 
‘Underwriters v. Kirby Lumber Co., 
(Commn.App.) 267 S.W. 703 [rev (Civ. 
App.) 250 S.W. 476]; Washington y. 
State, 28 Tex.App. 411, 13 S.W. .606 
{overr on other grounds Hays v. 
State, 17 S.W. 1063, 30 Tex.App. 472]. 
Contra Small v. State, 32 S.W.(2d) 
860, 116 Tex.Cr.’ 41. 


Utah.—State v.:Weber County Irr. 
Dist., 218 P. 732, 62 Utah 209; Ed- 
dington v. Union Portland Cement Co., 
130 P. 248, 42 Utah 274. 


Va.—Ex p. Settle, 77 S.E. 496, 114 
Va. 715; Anderson v. Com., 18 Gratt. 
(59 Va.) 295. 


-Wash.—Ex p. Hulet, 292 P. 430, 159 


Hulit, 45 NJ. 


Wash. 98; Richland Irr., Dist. v. De 
Bow, 270 P. 816, 149 Wash. 242; 
Swanson v. Pierce County School 


Dist. No. 15, 187 


P. 386, 109 Wash. 
652; 


State v. Hamilton, 159 P. 879, 
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92 Wash. 347; Holzman v. Spokane, 
157 P. 1086, 91 Wash. 418; State v. 
Clausen, 138 P. 653, 78 Wash. 103; 
Spokane Grain, etc,, Co. v. Lyttaker, 
109 P. 316, 59 Wash. 76; State v. 
Nichols, 97 P. 728, 50 Wash. 508; In 
re Dietrick, 73 P. 506, 32 Wash. 471. 


W.Va.—Roby v. Sheppard, 26 S.E. 
278, 42 W.Va. 286; State v. Cain,.8 
W.Va. 720. : 


Wyo.—In re Boulter, 40 P. 520, 5 
Wyo. 329. 


[a] “The test is, if the act under 
consideration is a complete law in it- 
self, constituting an entire act of leg- 
islation on the subject with which it 
purports to deal, it will be deemed 
good and not subject to the consti- 
tutional prohibition notwithstanding 
it may repeal by implication or mod- 
ify the provisions of prior existing 
laws.” Michaels v. Hill, 159 N.E. 278, 
328 Ill, 11, 20. 


[b] Rule applied.—(1) An act dis- 
pensing with the requirement of an- 
other statute that lists of land struck 
off to the state for taxes should be 
filed with the land commissioner 
amends it by implication and. does, not 
violate the constitutional provision 
that a law amended or revived shall 
be inserted at length. Hart v. Baek- 
strom, 113 So. 898, 148 Miss. 13. (2) 
An act providing that every suit in 
equity, proceedings to sell deceased’s 
realty to pay debts, and other suits 
in the nature of suits in equity in- 
volving realty shall from the time of 
filing the bill of complaint or petition 
be constructive notice to persons sub- 
sequently acquiring interest in, or lien 
on, property affected, and making 
proceedings therein binding on such 
persons, is complete in itself and not 
amendatory of any other statute, and 
therefore not objectionable as amend- 
ing other statutes without setting 
forth the amended act in full, not- 
withstanding it may by implication 
modify or amend former statutes. 
Moore v. Zelic, 170 N.E. 664, 338 Ill. 
583. (3) An act which does not as- 
sume in terms to repeal other provi- 
sions of an existing law, or amend 
an existing law, or to confer or extend 
the provisions thereof by reference to 
its title only, but only provides for 
the diversion of the revenues raised 
from various sources, and by ad va- 
lorem tax levy authorized and pro- 
vided for under existing general state 
law, to accomplish the purposes of 
the same subject and same object and 
carrying such laws upon such specific 
subject into effect, by such diversion 
of the several funds into one fund, 
instead of requiring them to be levied 
and collected and carried by the legal 
custodian of such fund under different 
headings, has an amendatory effect 
by implication, although it expressly 
repeals all inconsistent acts, does not 
conflict with the constitutional ‘pro- 
vision. Missouri-Kansas-Texas R. 
Co. v. Washington County, 276 P. 769, 
136 Okl. 191 [quot Turner v. Cox, 280 
P, 568, 569, 188 Okl. 225). (4) An act 
of the legislature which purports to 
be an amendment of the charter of a 
municipal corporation and confers up- 
on it important additional powers, but 
which does not change existing au- 
thority or present any different mode 
of exercising it, is not such an amend- 
ment as is prohibited by the consti- 
tutional provision that “no act shall 
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a new act by implication should be reénacted and 
republished at length as modified, then a large part 
of the laws of the state would be required to be re- 
published at every session and parts of them several 
times over, until, from mere immensity of material, 


ever be revised or amended by mere 
reference to its title; but the act re- 
vised or section amended shall be set 
forth and published at full length.’ 
Sheridan v. Salem, 12 P. 925, 14 Or. 
328. 


[c] Transferring duties from one 
officer to another.—An act establish- 
ing a policy of government for an in- 
ecorporated city, which did not assume 
in terms to revise, alter, or amend 
any section of the city charter, was 
valid, although by the transfer of the 
duties from one officer to another it 
had an amendatory effect by implica- 
tion on sections of the city charter 
which were not reénacted and repub- 


Veicc: Peo. v. Mahaney, 13 Mich. 
[d] Act changing boundaries of 


levee district without reference to 
the statute by which the district was 
created is not violative of the con- 
stitutional provision. Porter v. Wa- 
terman, 91 S.W. 754, 77 Ark. 383. 


[e] Act, although changing 
amount which various municipal tax- 
ing bodies may coliest, is not a viola- 
tion of the constitutional provisions 
by reason of the fact that they do not 
contain the provisions of all charters 
altered. Peo. v. Chicago, etce., R. Co., 
100 N.E. 35, 256 Ill. 388. 


{f] Substitution of new provisions 
inconsistent with old.—The constitu- 
tional requirement that in an amend- 
atory act the section of the act al- 
tered or amended shall be reénacted 
and- published at length cannot be 
construed as meaning that an amend- 
ing act can only alter the legal-~oper- 
ation of such provisions as are re- 
enacted and published at length, for 
if a new section is not foreign to the 
subject indicated by the title of the 
law in which it is inserted, it is not 
invalid because it substitutes entire- 
ly new provisions inconsistent with 
the old. Peo. v. Wands, 23 Mich. 385. 


[g¢] Statutes relating to procedure. 
—(1) An act which is complete in it- 
self is not within the meaning of the 
constitutional provision although it 
incidentally modifies-or amends the 
procedural law relating to garnish- 
ment in some of its aspects. State 
v. Roseberry, (Ariz.) 289 P. 515. (2) 
Act May 13, 1905 § 1 (Hurd Rev. St. 
[1905] c 70 § 6), limiting actions for 
personal injuries against incorporat- 
ed cities, villages, or towns to one 
year, and § 2 barring a recovery un- 
less notice provided for is served on 
the city attorney and city clerk with- 
in six months from the date of the in- 
jury or the accrual of the cause of 
action, was an original independent 
act, and not an amendment of the gen- 
eral statute of limitations, although 
the effect of § 1 was to take actions 
for such injuries out of the operation 
of such general statute, and was 
therefore not in violation of Const. 
art 4 § 18, providing that no law shall 
be amended by reference to its title 
only. Erford v. City of Peoria, 82 
N.E. 374, 229 Ill. 546. 


88. See supra § 455. 


89. Exp. Pollard, 40 Ala. 97;  Hol- 
lingsworth v. Chicago, ete., Coal Co., 
90 N.EH. 276, 243 Ill. 98; Holzman v. 
Spokane, 157 P. 1086, 91 Wash. 418; 
Spokane Grain, etc., Co. v. Lyttaker, 
109 P. 316, 59 Wash. 76. 


For later cases, developments and changes in the law see Annotations, Same title and section number, 
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was.?° 


of Rule. 


, 90. Peo. v. Mahaney, 13 Mich. 481 
[quot State v. Gerhardt, 44 N.E. 469, 
474, 145 Ind. 439, 33 L.R.A. 313; Peo. 
v. Stiner, 226 N.W. 899, 901, 248 Mich. 
272; Pond Creek v. Haskell, 97 P. 
338, 21 Okl. 711, 750, 751]. 


. 91. Missouri-Kansas-Texas R. Co. 
v. Washington County, 276 P. 769, 136 
Okl. 191. 


92. Ex p. Thomas, 21 So. 369, 113 
Ala. 1; State v. Rogers, 19 So. 909, 107 
Ala. 444, 23 L.R.A. 520; Ex p. Pol- 
lard, 40 Ala. 77. 


“If this construction be correct, it 
would place an almost insuperable ob- 
stacle in the way of proper legisla- 
tion. For this reason: In the draft- 
ing of long and complex laws, the 
greatest diligence of research and the 
most ample learning will not be equal 
to the discovery of every possible law 
that may be affected by the new law; 
and yet, if this be not done, the new 
law to a greater or less extent, will 
be unconstitutional and void. To the 
same effect are the remarks of the 
supreme court of Maryland, upon a 
similar construction claimed for a 
similar provision of their constitu- 
tion, 7 Md. 159. ‘It could never sure- 
ly have been the intention,’ they say, 
‘of the framers of the constitution, 
that a positive enactment by the leg- 
islature upon a subject within their 
legitimate powers was to be defeated 
because a previous law, not in terms 
repealed, was inconsistent with it. 
If this strict test were required, many 
wholesome laws would be rendered 
wholly inoperative, because of the 
inability or neglect of members to 
search thoroughly the statute books 
for laws which might be inconsistent 
or repugnant; a work, in many cases, 
of so great difficulty as to amount 
almost to impossibility.’” State v. 
Gano, 3 OhioDec. (Reprint) 177, 183. 


93. U.S.—Central Kentucky Nat- 
ural Gas Co. v. Mt. Sterling, 32 F.(2d) 
838: Omaha Gas Co. v. Omaha, 249 
F, 350; Loomis v. Runge, 66 F. 856, 
14 C.C.A. 148; The Borrowdale, 39 
F. 376. 


Ala.—Lockhart v. Troy, 48 Ala. 579. 


Ark.—State Highway Commn. vy. 
Otis, 31 S.W.(2d) 427, 182 Ark, 242. 


Idaho.—State v. Pasta, 44 Idaho 
671, 258 P. 1075. 


Ill.— Peo. v. Folignos, 153 N.E. 373, 
322 Ill. 304; Nelson v. Hoffman, 145 
N.E. 668, 314 Ill. 616; Maulding v. 
Skillet Fork River Outlet Union 
Drain. Dist., 145 N.H. 227, 313 Ill. 216; 
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it would be impossible to understand what. the law 
Any other construetion of the constitution- 
al provisions would- result in more evil than was 
intended to be corrected thereby®! and would make 
it practically impossible to legislate.®? 


[§ 457] cc. Supplemental Acts—(aa) Statement 
Supplemental legislation complete in it- 
self and not requiring reference to any other law 
to determine its scope and meaning, which usually 
consist in the addition of a section or sections to 
existing statutes, and the effect of which is not to 
change in any way the provisions of the latter but 
merely to extend the operation thereof to other sub- 
jects, give additional power to enforce its provisions, 
_or to provide for conditions not covered thereby, 
is not amendatory legislation within the prohibi- 
tion of constitutional provisions which forbid amend- 
ment by reference to title only, and require the act 
or statute amended to be set out at length,®? or 
which provide that no act shall be passed which 


STATUTES 


Peo. v. Sleight, 187 N.E. 829, 306 111. 
319; Bishop v. Chicago R. Co., 135 
N.E. 439, 303 Ill. 273; Peo. v. Greer 
College, 135 N.E. 80, 302 Ill. 538; Peo. 
v. Chynoweth, 133 N.E. 699, 301 Ill. 
65; Peo. v. Moyer, 131 N.E. 280, 298 
Ill. 143; Peo. v. Exton, 131 N.E. 275, 
298 Ill. 119; Peo. v. Huey, 115 N.E. 
739, 277 Ill. 561; Lyons v. Chicago 
Police Pension Bd., 99 N.E. 337, 255 
Ill. 139; Peo. v. Edmands, 96 N.E. 
914, 252 Ill. 108. 


Ind.—McCleary v. Babcock, 82 N.E. 
453, 169 Ind. 228. 


Kan.—State v. Guiney, 40 P. 926, 55 
Kan, 5382; Berry v. Kansas City, etc., 
R. Co., 34 P. 805, 52 Kan. 759, 39 Am. 
SR, 371. 


Ky.—Hughes v. Marvin, 287 S.W. 
561, 216 Ky. 190; Henderson Tract. 
Co. v. Henderson, 198 S.W. 730, 178 
Ky. 124; Hickman v. Kimbley, 171 
S.W. 176, 161 Ky. 652. 


La.—Dehon y. Lafourche Basin 
Levee Bd., 34 So. 770, 110 La. 767. 


Mich.—Black v. Powell, 226 N.W. 
910, 248 Mich. 150; Norblad y. Minne- 
apolis, etc., R. Co., 118 N.W. 595, 156 
Mich. 697; Little v. Bousfield, 117 N. 
W. 9038, 154 Mich. 369; Rice v. Ionia 
Probate Judge, 105 N.W. 17, 141 Mich. 
692. : 

Miss.—Jackson v. State, 59 So. 873, 
102 Miss. 663. 

Mo.—State v. Thruston, 4 S.W. 930, 
92 Mo. 325, 326, 1 Am.S.R. 720. 


Neb.—Nedela v. Mares Auto Co., 193 
N.W. 345, 110 Neb. 108; In re Omaha 
Gas Plant Appraisement, 169 N.W. 
725, 102 Neb. 782. 


N.J.—State v. Hancock, 24 A. 726, 


54 N.J.Law 393; Bradley & Currier 
Co., Ltd. v. Loving, 23 A. 685, 54 
N.J.Law 227. 


Okl1.—Missouri-Kansas-Texas R. Co, 
v. Prince, 271 P. 258, 133 Okl. 228. 


Or.—Ebbert v. First Nat. Bank, 279 
P. 534, 131 Or. 57; Brown v. City of 
Silverton, 190 P. 971, 97 Or. 441. 


Pa.—Moore v. City of Pittsburgh, 
985A: 1037) 2254 Bal 18557 Lroop. v. 
Pittsburgh, 98 A. 1034, 254 Pa. 172; 
Hood v. Norton, 51 A. 748, 202 Pa. 114; 
Commonwealth v. Muir, 36 A. 413, 180 
Pa. 47; Purvis v. Ross, 27 A. 882, 158 
Pa. 20; Pittsburgh’s Pet., 21 A. 759, 
138 Pa. 401; Com. v. Halstead, 2 Pa. 
C.Pl. 247; Forty Fort v. Forty Fort 
Water Co., 9 Luz.Leg.Reg. 241. 


Tex.—Oak Cliff v. State, 79 S.W. 1, 
97 Tex. 383 [aff (Civ.App.) 77 S.W. 


[59 C.J.] 878 


‘shall provide that any existing law, or any part 
thereof, shall be made, or deemed a part of the act, 
or which shall enact that any existing law, or any 
part thereof, shall be applicable, except by inserting 
it in such act.%4 
the constitutional provisions, the amendment must 
make some change in the provisions of the act upon 
the subject matter to which the original relates, 
and does not include additional provisions not af- 
fecting existing provisions.®® 
is, of course, subject to the limitation that the sup- 
plemental legislation must relate and be germane to 
the subject matter embraced in the title of the act 
proposed to be amended.®® 


[§ 458] (bb) Extent and Limits of Rule. 
ily understood applications of the rule above stat- 
ed®* are shown in decisions which hold that the 
constitutional provisions®® are not infringed by acts 
which merely give a remedy for the enforcement 
of existing statutes®® or which give an additional 


To be within the prohibition of 


The foregoing rule 


Read- 


24]; Werner v. Galveston, 7 S.W. 726, 
72 Tex. 22,12 S.W. 159; Page v. Tuck- 
er, (Civ.App.) 218 S.W. 584 [aff 
(Commn.App.) 288 S.W. 809]; Texas, 
ete., R. Co. v. Webb, (Civ.App.) 114 
S.W. 1170 [aff 114 S.W. 1171, 102 Tex. 
210]; Ex p. Jonischkies, 244 S.W. 997, 
92 Tex.Cr. 461; Ex p. Carrigan, 244 
S.W. 604, 92 Tex.Cr. 309. 


Va.—Sinclair v. Young, 40 S.E, 907, 
100 Va. 284. 


Wash.—Northern Pac. R. Co. v. 
Pierce County, 97 P. 1099, 51 Wash. 
12, 23 L.R.A.N.S. 286. 


“Tt may well be doubted whether 
this prescription of the fundamental 
law can in any case be operative as 
between a statute and its supple- 
ment; for, by such a relationship, the 
statutes are unified in substance and 
effect, so that, of necessity and in the 
absence of all expression for that 
purpose, the appropriate sections of 
the two laws being thus blended, 
must codperatate and interact so as 
to effect the legislative purpose. The 
object of this provision of the con- 
stitution was undoubtedly to prevent 
covert and surreptitious legislation, 
a fraud that, there is reason to be- 
lieve, cannot be practiced in the en- 
actment of supplemental laws.” State 
gee a 24 A, 726, 54 N.J.Law 393, 


“Supplements to laws, from their 
very nature, must, either by expres- 
sion or implication, refer to their 
antecedents, to whose scheme they 
are designed as complements; and 
all legislation, since the establish- 
ment of the amended constitution of 
the state, has been constructed on 
this theory. Such statutory enact- 
ments must be regarded as complete 
in themselves, and, consequently, as’ 
unprohibited.” Bradley & Currier 
Co., Ltd. v. Loving, 23 A. 685, 54 N.J. 
Law 227, 228. 

94. State v. Hancock, 24 A, 
54 N.J.Law 393. 


95. Peo. v. Greer College, 135 N.E. 
80,9802), Ill 538 | Peo. vyv., Shultz, ot 
N.E. 279, 298 Ill. 125; Peo. v. Exton, 
T31N-E. 2.F052 98 LLL LG: 


96. Settlers’ Irr. Dist. v. Settlers’ 
Canal Co., 94 P. 829, 14 Idaho 504. 


97. See supra § 457. 

98. See supra § 446. 

99. Hughes y. Marvin, 287 S.W. 
561, 216 Ky. 190. 

[a] As for instance, a statute pro- 
viding a method of enforcing liabil- 


726, 
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remedy therefor,! which add a penalty for the vio- 
lation of an existing statute which prescribed no 
penalty,? which prescribe the measure of damages 
in actions based on cause of action given by a stat- 
ute which did not prescribe any measure of dam- 
ages; which provide a rule of construction for ex- 
isting statutes, and are not in terms amendatory 
thereof,t which require notice to purchasers of 
revival of a mechanic’s lien, prior acts containing 
no such provision,® or which add sections to the 
charter of a city by which certain territory is added 
to the city and which territory is fully and com- 
pletely described by the sections added,® which add 
to the powers already granted to cities and towns 
an authority not previously conferred,’ or set out 
in detail the manner in which power conferred on 
them shall be exercised,® which merely provide an 
additional and different method or plan for the 
government of cities to the laws already existing 
on that subject,® or which provide a means of pay- 
ment for debts incurred in comphance with a stat- 


ity of stockholders theretofore im- 1 
posed by an existing statute. Hughes | Mich. 
v. Marvin, 287 S.W. 561, 216 Ky. 190. 4. 


' 1. Downer’s Grove v. Glos, 138 N. 
EB. 594, 307 Ill. 293; Bishop v. Chica- 5. 
go R. Co., 185 N.H. 439, 3038 Ill. 273; 
Berry v. Kansas City R., etc., Co., 34 
P. 805, 52 Kan. 759, 39 Am.S.R. 371. 


[a] Rule applied.—(1) An act pro- 


369. 


Pa. 114 


STATUTES 


Little v. Bousfield, 117 N.W. 903, 154 


McCleary v. Babcock, 82 N.E. 
453, 169 Ind. 228. 


Hood y. Norton, 51 A. 748, 202 


6. Oak Cliff v. State, 79 S.W. 1, 97 
Tex. 383 [aff (Civ.App.) 77 S.W. 24]. 


7 Omaha Gas Co. v. Omaha, 249 


ute providing for the establishment and maintenance 
of a system of drainage districts,‘° or which sup- 
plement an act creating a live ‘stock commission by 
enlarging its powers and providing for dipping of 
sheep and cattle in counties whére animals are af- 
fected with cattle ticks and sheep seab.1* So also 
the rule has been applied to an act purporting to 
be an act to amend an existing school law by add- 
ing to it a new section which provided for the cre- 
ation of community consolidated school districts,'? 
and to an act which postpones the time fixed by an 
earlier statute for holding court in designated coun- 
ties, and makes provision for the return of process 
issued before the enactment of the earlier statute 
which contained no provision of this character.'® 
Other illustrations of applications of the rule are 
set out in the note below.+* 


On the other hand, the rule?® has no application 
to added sections which are not in themselves com- 
plete and independent and which are in fact amend- 
atory;1® and calling an amendment an additional 


is entitled “An act to authorize aid 
to the construction of railroads by 
counties and townships taking stock 
in and making donations to railroad 
companies;” and it and subsequent 
amendatory acts authorizes the grant- 
ing of such aid. It was held that 
Acts (1903) p 2383 e¢ 134, declaring 
that wherever the word “railroad’’ 
occurs in either section of the act 


viding that, where the statute of lim- 
itations has run during a suit in 
which judgment for plaintiff has 
been reversed on appeal, etc., anoth- 
er suit may be brought within one 
year from termination of the first 
suit, is not in violation of the consti- 
tutional provisions, since the statute 
merely fixes an additional period of 
limitation under certain conditions, 
and includes the original act within 
its terms. Bishop v. Chicago R.Co., 
135, N.E. .439, 303 Ill... 273. (2) An 
act which merely gives an additional 
remedy for collection and enforce- 
‘ment of a municipal Mien is not an 
amendment of a statute relative to 
the lien of general taxes. Downer’s 
Grove v. Glos, 138 N.E. 594, 307 Ill. 
298. (3) Where an act gives a right 
of action for wrongful death’ to the 
widow and children, if any, or to the 
next of kin of decedent, and provides 
that his personal representative must 
bring the action, a later statute pro- 
viding that, where the residence of 
decedent at the time of death was in 
another state and where no personal 
representative has been appointed, 
the action shall be brought by the 
widow or by the next of kin, is not an 
amendment of the earlier statute and 
is not within the provisions of the 
constitution. Berry v. Kansas City 
R., etc., Co., 34 P. 805, 52 Kan. 759, 
39 Am.S.R. 371. 


2. State v. Pasta, 258 P. 1075, 44 
Idaho 671; Ex p. Jonschkies, 244 S. 
W. 997, 92 Tex.Cr. 461; Exp. Carri- 
gan, 244 S.W. 604, 92 Tex.Cr. 309. 


fa] Thus a statute amending a 
statute relating to the operation of 
motor vehicles by adding a section 
thereto providing a penalty which 
was not attached to the regulation by 
the original act, and making no 
changes in the original act, is valid. 
Ex p. Jonischkies, 244 S.W. 997, 92 
Tex.Cr, 461; Ex p. Carrigan, 244 S.w. 
604, 92 Tex.Cr. 309. 


3. Norblad v. Minneapolis, etc., R. 
Co., 118 N.W. 595, 156 Mich. 697; 


F. 350; In re Appraisement of Oma- 
ha Gas Plant, 169 N.W. 725, 102 Neb. 
782; Werner vy. Galveston, 7 S.W. 
(a6; LI%S.Wi 1b9, 72. )\TBex. 22. And 
see cases infra notes 8-11. 


[a] As for instance (1) a statute 
which confers on municipalities addi- 
tional power for improving streets 
(Henderson Tract. Co. v. Henderson, 
198 S.W. 730, 178 Ky. 124), (2) which, 
in addition to powers already confer- 
red, authorizes a city council to erect 
or purchase and maintain and oper- 
ate a gas plant, to fix or collect a 
compensation for the use of such 
plant, and to make a contract for 
the supply of gas and the rates for 
which it shall be supplied for a term 
of years (Omaha Gas Co. v. Omaha, 
249 EF. 350), (3) or confers on mu- 
nicipalities the power to make reas- 
sessments for street improvements 
where that power does not previous- 
ly exist (Brown y. Silverton, 190 P. 
971, 97 Or. 441). 


8. Hickman v. Kimbley, 171 S.W. 
176, 161 Ky. 652 (manner in which 
street improvements shall be made). 


9. Peo. v. Edmands, 96 N.E. 914, 
252 Ill. 108; Jackson vy. State, 59 So. 
873, 102 Miss. 663. 


_ [a] As for instance, an act provid- 
ing for the commission form of gov- 
ernment in cities. Peo. vy. Edmands, 
96 N.H. 914, 252 Ill, 108, 


10. Northern Pac. R. Co. v. Pierce 
County, 97 P. 1099, 51 Wash. 12, 23 
L.R.A.N.S. 286. 


ll. Page v. Tucker, (Tex.Civ.App.) 
218 S.W. 584. 


12. Peo. v. Sleight, 137 N.B. 829, 
306 Ill. 319; Peo. v. Chynoweth, 133 
N.E. 699, 301 Ill. 65; Peo. v. Moyer, 
131 N.B.280, 298. Ill; 148% .Peo. yw. 
Exton, 131 N.E. 275, 298 Ill. 119. 


13. Loomis v. Runge, 66 F. 856, 14 
C.CyA.) 148) 

14. [a] Other illustrations.—(1) 
Act May 12, 1869 (L. [1869] p 92 ¢ 44), 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


of May 12, 1869, or in any section 
of any subsequent act amendatory or 
supplemental thereto, the same shall 
include street railroads, suburban 
street railroads or interurban street 
railroads, is a supplemental and not 
an amendatory act, and is therefore 
not void for failure to set forth in 
full any part of the act of 1869, as 
required in case of amendments by 
Const. art 4 § 21. McCleary v. Bab- 
cock, 82 N.E. 4538, 169 Ind. 228. (2) 
L. (1917) p 365 § 1, amending the 
Levee Act by adding to it § 65a, as 
to organization of outlet drainage dis- 
tricts, is not violative of the consti- 
tutional provision prohibiting reviv- 
ing or amending a law by reference 
to its title only, such section. not 
changing or modifying any provision 
of the Levee Act, nor purporting by 
its language to make any change. 
Maulding v. Skillet Fork River Outlet 
Union Drainage Dist. 145 N.E. 227, 
313 Ill. 216. (3) Road and Bridge Act 
§ 50 par 8 (Smith-Hurd Rev. St. 
[1923] c 121 § 56), requiring a high- 
way commissioner, in making a tax 
levy, to state separately the amounts 
levied for different purposes, is sup- 
plemental to, and does not amend, § 
56 (Smith-Hurd Rev. St. [1923] § 
62), requiring the board of highway 
commissioners to certify to the board 
of supervisors the amount necessary 
to be raised for road purposes, and 
is not unconstitutional, as amending 
§ 56 without referring to it. Peo. v. 
Tihinois:-Cent.“ RCo. T4520NaBk wes 
314 Ill. 373. (4) Where the general 
assembly fails to elect an electoral 
board for a county, as prescribed by 
Code § 64, a resolution at an extra 
session, supplying the omission by 
naming the board, is not an amend- 
ment of the code, within Const. art 5 
§ 15, requiring that an act or sec- 
tion amended shall be reénacted and 
published at length. Sinclair v. 
Young, (Va.) 40 S.B. 907. 


15. See supra § 457. 


16. Ala.—Ferguson Vv. Jackson 
County Comrs. Ct., 54 So. 1028, 187 


§§ 458-459] 


section does not change its character and cannot 
evade the constitutional requirement where, in or- 
der to ascertain the extent of the provisions of the 
statute to which the section was,added, it is nec- 


‘essary to examine not only the amendatory act, but 


to go back to the former statute, and, by reading 
the two together, ascertain what persons are within 
its provisions.1* And the fact that an act is entitled 
a supplement to another act will not take it out of 
the constitutional provision where it was in fact 
amendatory legislation and is declared to be an in- 
tended amendment of previous legislation.!§ 


[§ 459] dd. Reference Acts!®°—(aa) Nature and 
Purpose. ‘Reference statutes” so-called?° are not 
strictly amendatory in their nature and effect,?! 
although they adopt by reference merely the pro- 
visions of other statutes on the same subject, there 
appearing in more enlarged and extended form,?? 
if otherwise complete in themselves.?* A reference 
act gives a right, declares a duty, or imposes a bur- 
den, and refers to and adopts existing statutes for 
the purpose of providing a method of procedure for 


STATUTES 
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carrying the provisions of the reference act into 
effect,*4 or, according to some decisions, to provide 
a method of description and identification of the 
subject matter of the statute.2° Reference is made | 
to other statutes not to affect or qualify the sub- 
stance of the legislation or vary the terms of the 
ait) but merely for the formal execution of the 
act. p 


Local or special acts may be adopted by reference 


as well as general statutes.?7 


Reference in state act to federal legislation. It 
has been held that an attempted amendment of a 
state statute on the subject of intoxicating liquors 
by declaring that the definition of the words “in- 
toxicating liquors” shall be superseded by subse- 
quent legislation of congress defining intoxicating 
liquors is within the constitutional prohibition and 
void;?® but, on the other hand, it has been held 
that an act which prohibits the sale of liquors con- 
trary to the law of the United States and provides 
that the phrase “intoxicating liquors” shall mean 
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Ala. 645. 


Ill.—Nelson v. Hoffman, 145 N.E. 
688, 314 Ill. 616; Galpin v. Chicago, 
109 N.E. 718, 269 Ill. 27, L.R.A.1917B 
176; Lyons v. Chicago Police Pension 
Bd. 99 NE 337,200, Tilo a3 9. 


Ind.—In re Industrial Bd., 139 N.E. 
387, 79 Ind. App. 669. 


Ky.—Western Kentucky Normal 
School Bd. of Regents v. Engle, 5 S. 
W.(2d) 1062, 224 Ky. 184; Hickman 
Bes ee iey, Hids “Saws, £76,. 161) Ky. 
652. 


* Neb.—Minier v. Burt County, 145 
N.W. 977, 145 N.W. 1104, 95 Neb. 473. 


[a] Rule applied.—(1) Act of 1907 
[L. (1907) p 320], since repealed, 
which purported, by its title, to 
amend the Fees and Salaries Act by 
adding § 9a, requiring state’s attor- 
neys in counties of the third class 
to pay all fees collected into the coun- 
ty treasury, was unconstitutional, in 
that its effect was to amend § 8 of 
the Fees and Salaries Act by taking 
away the beneficial interest. given by 
such section to state’s attorneys in 
all fees collected by them, and was 
therefore an amendment of an act 
by reference to its title only. Galpin 
v. Chicago, 109 N.E. 713, 269 Ill. 27, 
L.R.A.1917B, 176; Lyons v. Chicago 
Police Pension Bd., 99 N.E. 337, 255 
Tll. 139. (2) Acts (1923) c 76 p 244, 
purporting to amend Acts (1919) c 
57, amending the Workmen’s Com- 
pensation Act of 1915, by adding 
thereto a section to be known as 
“section 38” without setting out the 
subsections of § 1 of the act of 19195 
modified by such § 3 added thereto 
by such act of 1923, and purporting 
to repeal Acts (1919) § 1 subs 76 cl 
(b), without setting out § 1, as 
amended, or subs 76, or part thereof, 
is violative of the constitutional pro- 
vision, being not merely a supple- 
mental act, but an amendatory act, 
in view of the material changes in 
the provisions of the act of 1919 af- 
fected by the addition of the new sec- 
tion. In re Industrial Board, 139 N. 
E. 387, 79 Ind.App. 669. 


[b] Giving to officers powers of 
officers whose offices are discontinued. 
—Statutes, in so far as they confer 
statutory powers previously exercis- 
ed by officers whose offices are discon- 
tinued, upon heads of departments 
created by the act, are unconstitu- 
tional and invalid. “It undertakes to 


extend to these new officers all the 
acts of assembly relating to the du- 
ties and powers of all these unnamed 
and abolished offices, without even a 
reference to their dates, their titles, 
or their subject-matter. To under- 
stand what was and what was not 
within their control, it would be nec- 
essary to digest all the local laws re- 
lating to all the officers whose func- 
tions are thus gathered up and drop- 
ped into the hands of the ‘heads of 
departments.’”’ Pittsburgh’s Pet., 21 
A. 757; 759; 760, 761, 138 "Pa. 401. 


17. Lyons vy. Chicago Police Pen- 
sion Bd., 99 N.E, 337, 255 Ill. 139. 


18. State v. Trenton, 22 A. 731, 53 
N.J.Law 566; Haring v. State, 17 A. 
1079, 51 N.J.Law 386 [aff 23 A. 386, 
53 N.J.Law 664]; Barrett’s App., 10 
A. 36, 116 Pa. 486. 


19. Identification of prior statute 
in reference statute see supra § 440. 


20. See Reference 53 C.J. p 669 
text and note 33 (“reference statute” 
defined). 


21. State v. Torbert, 77 $0. 37, 200 
Ala. 663; Savage v. Wallace, 51 So. 
605, 165 Ala. 572; Bloxton vy. State 
Highway Commn., 8 S.W.(2d) 392, 225 
Ky. 324; State v. Ure, 135 N.W. 224, 
91 Neb. 31. 


22. Hayes v. State, 128 So. 776, 221 
Ala. 389; Montgomery City Council 
v. Birdsong, 28 So. 522, 126 Ala. 632; 
Pond Creek: v. Haskell, (Okl.) 97 P. 
338. 


23. State v. Ure, 135 N.W. 224, 91 
Neb. 31. 


24. Ala=—Cobb v. Vary, 24 So. 442, 
120 Ala. 263. : 


Ark.—State Highway Commn. v. 
Otis, 31 S.W.(2d) 427, 182 Ark. 242; 
Palmer v. Palmer, 202 S.W. 19, 132 
Ark. 609; Harrington v. White, 199 
SW: 192,55 431 Ark 29s" White 5 yy, 
Loughborough, 188 S.W. 10, 125 Ark. 
57; State v. McKinley, 179 S.W. 181, 
120 Ark. 165; Common School Dist. 
No. 13 v. Oak Grove Special School 
Dist., 144 S.W. 224, 102 Ark. 411. 


Ind.—Harrison Tp. Advisory Bd. 
y. State, 85 N.E. 18, 170 Ind. 439. 

Mich.—Fornia v. Wayne Cir. Judge, 
104 N.W. 147, 140 Mich. 631. 

N.J.—State v. Hancock, 24 A. 726, 
54 N.J.Law 393. 


N.Y.—Peo. v. Lorillard, 31 N.E. 


1011, 185 N.Y. 285; Peo. v. Squire, 14 
N.H.-—820, 107 N.Y. 593, 1 Am-S.R: 
893; Peo. v. Banks, 67 N.Y. 568; Peo. 
v. Bruning, 34 N.Y.S. 1048, 1049, 89 
Hun 124. : 


Pa.—In re Gilbert, 76 A. 428, 227 
Pa. 648; Commonwealth v. Samuel W. 
Black Co., 72 A. 261, 223 Pa. 74; James 
Smith Woolen Mach. Co. vy. Browne, 
56 A. 438, 206 Pa, 543. 


__ “When _a statute in itself and by 
its own language grants some power, 
confers some right, imposes some 
duty, or creates some burden or Oob- 
ligation, it is not in conflict with this 
constitutional provision because it re- 
fers to some other existing statute, 
general or local, for the purpose of 
pointing out the procedure, or some 
administrative detail, necessary for 
the execution of the power, the en- 
forcement of the right, the proper 
performance of the duty, or the dis- 
charge of the burden or obligation.” 
Peo. v. Lorillard, 31 N.E. 1011, 135 N. 
Y. 285, 291 [quot Spratt v. Helena 
Power Transmission Co., 94 P. 631, 
636, 37 Mont. 60]. 


Incorporation of prior statute by 
reference see supra §§ 167-175. 


25. Gray v. Brittain, 217 S.W. 772, 
141 Ark. 518. / 


[a] Thus it has been held that a 
statute transferring the territory of 
one tick eradication district to an- 
other referred to the statute to iden- 
tify the territory transferred does 
not constitute an extension of the 
provisions of the statute by reference 
to its title. “The result is the same 
as if the area were described as a 
certain county or counties or a cer- 
tain school district. The fact that 
those acres are created by a statute 
does not lessen the complete identity 
for descriptive purposes under their 
designated names.” Gray v. Brittain, 
2UTSS: Wisrtl Vasil Noy: Lal ATK ro Lse 


26. State v. Torbert, 77 So. 37, 200 
Ala. 663; Peo. v. Banks, 67 N.Y. 568, 
575 [quot Spratt v. Helena Power 
Transmission Co., 94 P. 631, 635, 87 
Mont. 60]. 


27. State v. Minor, 81 N.W. 912, 79 
Minn. 201; Choate v. City of Buffalo, 
57 N.Y.S. 383, 39 App.Div. 379 [aff 60 
N.E. 1108, 167 N.Y. 597]. 


28. State v. Fenley, 275 S.W. 36, 
309 Mo. 520; State v. Berry, (Mo.) 253 
S.w. 712. 
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anything found and determined from time to time 
to be intoxicating by the act of congress passed 
pursuant to, and in enforcement of, the constitu- 
tion of the United States.is valid.?® 


[§ 460] (bb) Not within Constitutional Provi- 
Since the constitutional 
provisions under consideration, apply only to acts 
which are strictly amendatory or revisory, to ex- 
press amendments only, and not to such as are in- 
dependent and complete within themselves,*° “and 
since reference acts are not strictly amendatory in 
character,*! reference acts are not within the let- 
ter or spirit of the constitutional provisions or the 
mischief intended to be remedied.*? 
struction of the constitutional provisions would 
make it necessary that every act contain within it- 
self every detail for its complete execution,**, and 


sions—aaa. In General. 


29. Com. v. 79 Pa.Su- 


per. 277. 


' [a] .In support of this view it was 
said that: ‘‘There is no imposition 
of a new law; there is merely the 
recognition of what the law is and 
which law is binding upon the courts, 
citizens and legislatures and is the 
law of the land irrespective of state 
legislation. The act of Congress re- 
ceived no new sanction from the act 
of the legislature nor was any legis- 
Jation necessary, on the part of our 
lawmakers, to give it effect within the 
State. The act of Congress was co- 
extensive with the limits of the na- 
tion and embraces all intrastate as 
well as interstate transactions. It 
would not have been necessary for 
the framers of this act to have writ- 
ten the words quoted above into this 


Alderman, 


act; they could have prohibited the 
sale of intoxicating beverages and 
the definition given by Congress 


would ‘have applied.’ Com. v. Alder- 
man, 79 Pa.Super. 277, 281. 


80. See supra § 450. 
‘81. See supra § 459. 


32. Ala.—Hayes v. State, 128 So. 
7176, 221 Ala. 389 [cert den 128 So. 
7174,.23 Ala.App. 524]; State v, Tor- 
bert, 77 So. 37, 200 Ala, 663; Mont- 
gomery City Council v. Birdsong, 28 
So. 522, 126 Ala. 632. 


Ark.—State Highway Commn. v. 
Otis, 31 S.W.(2d) 427, 182 Ark. 242. 


Ky.—Bloxton v. State Highway 
Commn., 8 S.W.(2d) 392, 225 Ky. 324. 


Mont.—Spratt v. Helena Power 
Transmission Co., 94 P. 681, 37 Mont. 
60. 


__N.Y.—Peo. v. Banks, 67 N.Y. 568; 
‘Weinckie v. New York Cent., etc., R. 
- Co., 15 N.Y.S. 689, 61 Hun 619. 


33. Bloxton vy. State Highway 
Commn., 8 S.W.(2d) 392, 225 Ky. 324; 
Peo. v. Lorillard, 31 N.E. 1011, 135 
N.Y. 285; State v. Howard, 171 P. 
30, 67 Okl. 289. 


“There is no evil of this or of any 
nature to be apprehended by the mere 
reference to other acts and statutes 
for the forms of process and proce- 
dure, for giving effect to a statute 
otherwise perfect and complete. It 
would be a serious evil to compel the 
engrafting upon and embodying in 
every act of the legislature all the 
forms and the details of practice 
which may be necessarily resorted to 
to carry any one statute into effect, 
when the same proceedings are pro- 
vided for by the general statutes of 
the State, and are applicable to hun- 
dreds of- other cases, and with which 
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Any other con- 


the legislators may be supposed to 
be reasonably familiar.” Peo. v. 
Banks, 67 N.Y. 568, 576 [quot State 
Highway Commn. v. Otis, 31 S.W.(2d) 
427, 429, 182 Ark, 242]. 
34. Denver Circle R. Co. v. Nestor, 
15 P. 714, 719, 10 Colo. 403. 
Peo. v. Lorillard, 31 N.E. 1011, 
j ; Peo. v. Squire, 14 N. 
E. 820, 107 N.Y. 593, 602, 1 Am.S.R. 


893; State v. Howard, 171 P. 30, 67 
Okl. 289. ; 
36. Peo. v. Lorillard, 31 N.E. 1011, 


1385 N.Y. 285. 


37. See supra § 459 
“reference statute’). 


“The practice of making the provi- 
sions of one statute applicable to 
another by a reference to the former 
law in the new act is of frequent 
occurrence in legislation-both in Eng- 
land and in this country, and such 
legislation has been uniformly rec- 
ognized as valid, so far aS we have 
been able to discover.” Quinlan v. 
Houston, etc., R. Co., 34 S.W. 738, 89 
Tex, 356, 371. 


[a] “This method of enacting laws 
is sometimes resorted to by the leg- 
islature, and it is as effectual as 
though the entire law were re-enact- 
ed verbatim. It is, in fact, a re- 
enactment of the previously existing 
statute or provisions by a reference 
thereto.” Garland v. Hickey, 43 N.W. 
832, 75 Wis. 178, 183. 


38. U.S.—St. Louis, ete., R. Co. v. 
Southwestern Tel., etc., Co., 121 F. 
276, 58 C.C.A. 198; Geer yv. Ouray 
County, 97 F. 485, 38 C.C.A. 250. 


Ala.—Hayes v. State, 128 So. 776, 
221 Ala. 389 [cert den 128 So. 774, 
23 Ala.App. 524]; Byrd v. State, 102 
So. 223, 212 Ala. 266; State v. Mur- 
phy, 101 So. 465, 211 Ala. 663; Leon- 
ard v. Lyons, 87 So. 99, 204 Ala. 615; 
Hasty v. Marengo County Bank, 86 
So. 37, 204 Ala. 229; State v. Mce- 
Lellan, 79 So. 379, 202 Ala. 41; Brace- 
ly v. Noble, 77 So. 368, 201 Ala. 74; 
State v. Torbert, 77 So. 37, 200 Ala. 
663; State v. Prtnce, 74 So. 939, 199 
Ala. 444; State v. Lanier, 72 So. 320, 
197 Ala. 1; Flowers v. State, 53 So. 
276, 168 Ala. 147; Savage v. Wallace, 
51 So. 605, 165 Ala. 572; Beason v. 
Shaw, 42 So. 611, 148 Ala. 544,18 L.R. 
A.N.S. 566; Montgomery City Council 
v. Birdsong, 28 So. 522, 126 Ala. 632; 
Cobb v. Vary, 24 So. 442, 120 Ala. 263; 
State v. Rogers, 19 So. 909, 107 Ala. 
444, 32 L.R.A. 520; State v. Kirkpat- 
rick, 95 So. 490, 19 Ala.app. 50 [cert 
den Ex p. State, 95 So. 494, 209 Ala. 
16]; Birmingham v. Edwards, 93 So. 
233, 18 Ala.App. 459; Lee vy. State, 


(nature of 
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would impose more serious evils than were sought 
to be cured or avoided,** by leading to innumerable 
repetitions of laws in the statute books and render- 
ing them not only bulky and cumbersome, but con- 
fused and uninteiligible.*® 
stitutional provisions, it was said, could never have 
intended to introduce into the statute law such ele- 
ments of confusion and uncertainty.*°® 
ly, reference acts®? original in form and in them~ 
selves complete and intelligible, do not, by reason 
of the fact that they refer to and adopt the provi- 
sions of other statutes in whole or’ in part without 
setting out sueh provisions, violate constitutional 
provisions which prohibit revising, amending, ex- 
tending, or conferring other statutes by reference 
to title only, and require the amended statute to be 
reénacted and set out in full,*® or providing that 


The framers of the con- 


According- 


79 So. 805, 16 Ala.App. 548. 


Ariz.—State v. Roseberry, 
515; Scottish Union, etce., Ins. Co. v. 
Phenix Title, etc., Co., 235 P. 137, 28 
Ariz. 22; Ex p. Altman, 229 P. 388, 
26 Ariz. 635; Clements v. Hall, 201 
P3871, 23 Ariz, 2. 


Ark.—State Highway Commn. v. 
Otis, 31 S.W.(2d) 427, 182 Ark. 242; 
Norton vy. No Fence Dist. No. 2, 26 
S.W.(2d) 878, 181 Ark. 560; Wilson 
v. Magnolia Petroleum Co., 26 S.W. 
(2d) 92, 181 Ark. 391; Arkansas R. 
Com. v. Stout Lumber Co., 255 S.W. 
912, 161 Ark. 164; House v. Road 
Impr.. Dist. No. 4, 242 S.W. 68, 154 
Ark. 218; Gray v. Brittain, 217 S.W. 
112 141 Ark. 5183 Harrington. ‘vs 
White, 199 S.W. 92, 131 Ark. 291; Mul- 
lins y. Little Rock, 198 S.W. 262, 131 
Ark. 59, L.R.A.1918B 461; State v. 
McKinley, 179 S.W. 181, T20 Ark. 165; 
Common School Dist. No.°13 vy. Oak 
Grove Special School Dist., 144 S.W._ 
224, 102 Ark. 411; State v. Hunter, 
64 S.W. 885, 69 Ark. 548; Watkins v. 
abies Springs, 4 S.W. 384, 49 Ark. 


Cal.—Gadd v. McGuire, 231 P. 754, 
69 Cal.App. 347. 


Colo.—Armstrong v. Johnson Stor- 
age, etc., Co., 268 P. 978, 84 Colo. 142% 
Long v. Sullivan, 40 P. 359, 21 Colo. 
109; Edwards v. Denver, etc., R. Co., 
21 P. 1011, 13 Colo. 59; Denver Cir- 
cle R. Co. v. Nestor, 15 P. 714, 10 Colo. 
403; Western Lumber, etc., Co. v. 
Golden, 124 P. 584, 22 Colo.App. 209. 


Fla.—Van Pelt v. Hilliard, 78 So. 
693, 75 Fla. 792, L.R.A.1918E 639. 


Ill.—Hagler v. Small, 138 N.E. 849, 
307 Ill. 460; Peo. v. School Directors 
of Exton, 131 N.E. 275, 298 Tl. 119; 
Evans v. Illinois Surety Co., 131 N.E. 
262, 298 Ill. 101; Peo. v. Stitt, 117 N.B. 
784, 280 Ill. 558; Zeman v. Dolan, 116 
N.E. 642, 279 Ill. 295; Peo. v. Cross- 
ley, 103 N.E. 587, 261 Ill. 78; Peo. 
v. McBride, 84 N.E. 865, 234 Til. 146, 
123 Am.S.R. 82, 14 Ann.Cas. 994, 


Ind.—Harrison Tp. Advisory Bd. v. 
State, 85 N.E. 18, 170 Ind. 439; Bar- 
ton v. McWhinney, 85 Ind. 481. 


Kan.—State v. Lamont, 181 P. Gites 
105 Kan. 134; State v. Shawnee Coun- 
ty, 110 P. 92, 83 Kan. 199; Wichita v. 
Missouri, etc., Tel. Co., 78 P. 886. 70 
Kan. 441. ; 


Ky.—Bloxton v. State 
Commn., 8 S.W.(2d) 392, 225 
Lynn v. Bullock, 225 S.w. 
Ky. 604. 


La.—Campagna v. City of Bat 
Rouge, 116 So. 403, 165 La. 974; Kathe 
man v. New Orleans, 11 La.Ann. 145. 


Highway 
Ky: 324%; 
733, 189 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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no act shall be passed which shall provide that any 
existing law or any part thereof shall be made or 
deemed a part of such act, or which shall enact 
that any existing law, or any part thereof, shall 
be applicable, except by inserting it in such act,*° 
or whicb contain both provisions;*° and it has been 
held that this is so although the reference act may 
operate, to some extent, as an amendment of a previ- 
ous statute.*t However, it is, of course, essential to 
the validity of an act which assumes to adopt by ref- 
erence. an existing statute that it should be complete 
and intelligible in itself;4? and if it is merely an 
attempt to amend the old statute on the subject 
treated, and requires the old statute to be read with 
the new act in order to determine its provisions or 


to give the new act effect, it is in violation of the 
constitutional provisions.* 


[§ 461] bbb. Particular Acts Considered. Apply- 
ing the rules above stated,#* may be upheld as valid 
reference acts which abolish a county agency as 
created by the general law and confers its author- 
ity and imposes its duties on another existing gov- 
ernmental agency,*® which authorize any horse or 
other street railway company to consolidate with any 
other horse or street railway company and provide 
that such consolidation may be effected in the same 
manner provided by statute for the consolidation of 
horse railway companies,‘* which confer on tele- 
phone companies all the rights given to telegraph 
companies by an existing statute,47 which create 
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a penalty for offenses therein defined and provide 
for actions or means to carry its provisions into 
effect by reference to a course of procedure estab- 
lished by other statutes,#® which create a town out 
of another town and provide that all statutes in 
force applicable to the latter shall apply to the 
newly created town,*® which define property rights 
of the state in timber and declare that donees shall 
be prosecuted for depredations “in the manner pre- 
seribed by law,”®° which give a lien for labor for 
or about certain construction work and provide that 
the procedure shall be such as “now provided by law 
in case of mechanics’ liens,’’®1 which give the state 
board of transportation control over express tele-, 
phone or telegraph lines and providing that all pow- 
ers given to such board over railroads are to be 
enforced against such telephone or telegraph lines,®? 
which make the sale of intoxicating liquor a felony 
by providing that no one over twenty-five years of 
age who is convicted of a violation of the act shall 
have the benefit of another statute known as the 
Suspended Sentence Law,*? which provide for eall- 
ing in outstanding warrants of counties, cities, and 
towns and adopt the method of procedure provided 
by counties in like ecases,°4 which provide for the 
annexation of territory to a fencing district and 
that the assessments made under it should be made 
under the existing statute as to procedure,®® which 
provide for the formation of special school districts 
by the people outside of cities and towns and that 
the statutes already in force as. to special school 


Mich.—Fornia v. Wayne Cir. Judge,. 


104 N.W. 147, 140 Mich. 631. 


Miss.—Jackson v. Deposit Guaran- 
ty Bank, etc, Co., 133 So. 195, 160 
Miss. 752. 


Mont.—Gustafson v. Hammond Irr. 
Dist., 287 P. 640, 87 Mont. 217; Spratt 
v. Helena Power Transmission Co., 94 
P. 631, 37 Mont. 60. 


Neb.—Sheridan County v. Hand, 210 


.N.W. 278, 114 Neb. 813; State v. Ure, 


135 N.W. 224, 91 Neb. 31; Pacific Ex- 
press Co. v. Cornell, 81 N.W. 377, 59 
Neb. 364. 


Okl.—Haskell v. Edmonds, 215 P. 
629, 90 Okl. 44; State v. Howard, 171 
P. 30, 67 Okl. 289; In re Lee, 168 P. 53, 
64 Okl. 310, L.R.A.1918B 144; Pond 
Creek v. Haskell, 97 P. 338, 21 Okl. 
pane 


Pa.—Commonwealth v. Alderman, 
479 A. 551, 275 Pa. 483; -In. re, Mc- 
Keown, 85 A. 1085, 237 Pa. 626; In re 
Reber, 84 A. 587, 235 Pa. 622; In re 
,Guenthoer, 83 A. 617, 235 Pa. 67; 
In re Gilbert, 76 A. 428, 227 Pa. 648; 
Commonwealth v. Samuel Black Co., 
72 A. 261, 223 Pa. 74; James Smith 
Woolen Mach. Co. v. Browne, 56 A. 
43, 206 Pa. 543; In re Greenfield Ave- 


‘nue, 43 A. 225, 191 Pa. 290; In re Mc- 


Keown’s Pet., 51 Pa.Super. 277; Da- 
vis v. Moore, 50 Pa.Super. 494; Com- 


|;monwealth v. Samuel W. Black Co., 
'34 Pa.Super. 431, 


New Brighton v. 
Biddell, 14 Pa.Super. 207; McKeever 


State, 260 S.W. 852, 97 Tex.Cr. 212; 
Davis v. State, 246 S.W. 395, 93 Tex. 
Cr. 192; Rambo v. State, 258 S.W. 
827, 96 Tex.Cr. 387. 


Wash.—State v. Tausick, 116 P. 651, 
64 Wash. 69, 35 L.R.A.N.S. 802. 


W.Va.—Kimball v. Loughney, 74 
S.E. 953, 70 W.Va. 765. 


Wis.—Garland v. Hickey, 43 N.W. 
832, 75 Wis. 178, 183; Land, etc., Co. 
v. Brown, 40 N.W. 482, 73 Wis. 294, 
L.R.A,. 472. 


39. Curtin vy. Barton, 34 N.E. 1093, 

; Peo. v. Lorillard, 31 
ESD TUNG 4 28.5528 Pew Ve 
Squire, 14 N.E. 820, 107 N.Y. 593, 1 
Am.S.R. 893n; In re Union Ferry Co., 
98 N.Y. 139; Peo. v. Banks, 67 N.Y. 
568; Peo. v. Van De Carr, 39 N.Y.S. 
181, 7 App.Div. 608; Peo. v. Bruning, 
34 WN.Y.S. 1045, 89 Hun $1244; 
Weinckie v. New York Cent. R. Co., 
15 N.Y.S. 688, 61 Hun 619; Wells v. 
Buffalo, 14 Hun 438 [aff 80 N.Y. 253]; 
Peo. v..Hayt, 7 Hun (N.Y.) 39; Peo. 
v. Learned, 5 Hun (N.Y.) 626; Berg- 
man vy. Wolff, 11 N.Y.S. 591. 


40. Inre Trenton St. R. Co., (N.J.) 
47 A. 819; Quigley v. Lehigh Valley 


R. Co., 79 A. 458, 80 N.J.Law 486; 


Hopper v. Stack, 56 A. 1, 69 N.J.Law 
562; State v. Hancock, 24 A. 726, 54 
N.J.Law 393; Campbell v. Bd. of 
Pharmacy, 45 N.J.Law 241. 


41. In re McKeown, 85 A. 1085, 237 


[a]. Thus, where the statute re- 
ferred to imposes as a punishment 
for violating the liquor laws a fine 
of not less than fifty dollars nor more 
than five hundred dollars, or to be im- 
prisoned in the county jail not less 
than one week nor more than three 
months, or both, and the later statute 
withdraws from the trial judge the 
discretion to impose a fine, or impris- 
onment, or both, and makes it manda- 
tory on him to impose a term of im- 
prisonment in each case of not less 
than ninety days and refers to the 
prior statute for the fine to be im- 
posed, it is void. Buford v. State, 111 
So. 850, 146 Miss. 66. 


44, See supra § 460. , 
45. Byrd v. State, 102 So. 228, 212 
‘Ala. 266. 


46. In re Trenton St. R. Co., (N.J.) 
47 A. 819. 


47. Wichita v. Missouri, etc., Tel. 
Co., 78 P. 886, 70 Kan. 441. 


48. Campbell v. New 
Pharmacy Bd., 45 N.J.Law 241. 
49. Peo. v. Hayt, 7 Hun (N.Y.) 39. 


50. State v. Hunter, 64 S.W. 885, 
69 Ark. 548. 


51. James Smith Woolen Mach. Co. 
v. Browne, 56 A. 43, 206 Pa. 543. Con- 
tra apes NV.) Victory Oil:Co., 9, Pa: 
Co. 284, 


52. Pacific Express Co. v. Cornell, 


Jersey 


Pa. 626; In re Gilbert, 76 A. 428, 227 


iv. Victor Oil Co., 9 Pa.Co. 284; Krause |5°" 649: James Smith Woolen Mach. |81 N.W. 377, 59 Nev. 364. 


'y, Pennsylvania R. Co., 4 Pa.Co. 60, . 
20 Wkly.N.C. 111; Donohugh v. Rob- | ©° 
 erts, 15 Phila, 144. Pa. 290. 


Tex.—Dallas County Levee Dist. 42. 


. v. Browne, 56 A. 43, 206 Pa. 543; 
In re Greenfield Ave., 43 A. 225, 191 


53. Mikulec v. State, 262 S.W. 751, 
97 Tex.Cr. 615; Rosenthal v. State, 
262 S.W. 81, 97 Tex.Cr. 514; Guse v. 


Watkins v. Eureka Springs, 4 260 S.W. 852, 97 Tex.Cr.- 212; 
No. 2 v. Looney, 207 S.W. 310, 109 Tex. | g yy" 384. rete Gy 131: State, 260 ex.Cr 


Michaels v.| Davis v. State, 246 S.W. 395, 93 Tex. 


, 326; Quinlan vy. Houston, etc., R. Co. | Fill 159 N.H. 278, 328 Til. 11; Holmes | Gr. 192. 


'34 S.W. 738, 89 Tex. 356; Houston, |V "state, 111 So. 860, 146 Miss. 351; 
Co. v. State, (Civ.App.) 39| Buford v. State, 111 So. 850, 146 Miss. 


ete., R. 


54. Watkins v. Eureka Springs, 4 


'S.W. 390 [aff 68 S.W. 777, 95 Tex-| 66: Christie v. Bayonne, 5 A. 808, 807, | S:W. 384, 49 Ark. 181. 


; Mikulec v. State, 262 S.W. 751, 
89 Hex Cr. 615: Rosenthal v. State, | 48 N.J.Law 407. 
262 S.W. 81, 97 Tex.Cr. 514; Guse v. 43. 


See cases supra note 42, 


55. Norton v. No Fence Dist. No. 
2, 26 S.W.(2d) 878, 181 Ark. 560. 
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districts shall apply to school districts created un- 
der the new act,°* which provide for the organiza- 
tion of an improvement district in a designated lo- 
cality and that such district shall be organized in 
the manner set forth by designated existing stat- 
utes,®? which provide that a declaration in assump- 
sit and trespass shall consist of a concise statement 
of plaintiff’s demand as provided by another statute 
therein designated,®® which provide that a designat- 
ed court in which a recognizance has been forfeited 
certify such forfeiture to the supreme or circuit 
court to be therein prosecuted in the manner provid- 
ed in another statute therein designated,°® which 
‘provide that all statutes with relation to sewers 
applicable at the time of passage thereof to the 
village of Mount Vernon shall apply with equal 
force to the city of Mount Vernon to all sewers 
“hereafter to be constructed therein,’®® ~ which 
provide that a special assessment for the costs and 
expenses of a work, specially provided for and di- 
rected to be paid by tax, shall be made and col- 
lected in the manner provided by general laws,®? 
which provide that funds accruing under the 
Soldiers’ Compensation Act shall be payable in 
accordance with the provisions of the State Finance 
Act,®* which provide that the provisions of the 
law relating to actions for causing death by neg- 
ligence shall apply to an action by the executor 
or administrator of a deceased employee suing un- 
der the provisions of the act so far as the provisions 
of the earlier statute are consistent therewith,®* 
which provide the procedure for compelling wit- 


56. Common School Dist. No. 13 v. 
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statute has limited himself to a gen- 
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nesses to appear before an investigation commission 
and further provide-that “the like proceedings shall 
thereupon be had as if such commission was a court: 
of record and such witness had been duly sub- 
penaed to appear béfore it,”°+* which require the 
county treasurer to pay over to the treasurer of 
rural high school districts the proper proportion 
of the high school funds in accordance with the 
provisions of other statutes therein designated,®® or 
which require the incumbents of office thereby cre- 
ated to proceed in the performance of their duties 
in accordance with general statutes previously en- 
acted.°® 


\ 

Acts relating to eminent domain. Applying the 
rules above stated,*7 may be upheld as valid refer- 
ence acts which confer the right of eminent domain 
upon municipal or other corporations and refer to 
other statutes for the procedure for acquiring title 
or exercising the right so conferred.°® 


Acts relating to courts. Applying the rules above 
stated,®® may be upheld as valid reference acts which 
confer a new power on an existing court and pro- 
vide the same procedure for executing it as already 
existed in the case of another court therein desig- 
nated,?° which create new courts and make ap- 
plicable thereto the same procedure as is appli- 
cable in existing courts therein designated,’+ which 
reéstablish designated courts and provide that the 
procedure therein shall be governed by the code,’? 
or which vest in the newly created court concurrent 


just compensation “in the same man- 


Oak Grove Special School Dist., 144 
S.W. 224, 102 Ark. 411. 


57. Mullins v. Little Rock, 198 
rev 262, 131 Ark. 59, L.R.A.1918B 


Kauffman v. Jacobs, 4 Pa.Co. 
462; Krause v. Pennsylvania R. Co., 
4 Pa.Co. 60, 20 Wkly.N.Cas, 111. 


59. State v. Hancock, 24 A. 726, 54 
N.J.Law 393. 


60. Peo. v. Bruning, 34 N.Y.S. 1048, 
89 Hun 124. 


61. Peo. v. Washington Park Bd. 
of Comrs., 67 N.Y. 568. 


62. Hagler v. Small, 138 N.E. 849, 
307 Ill. 460. 


63. Quigley, v. Lehigh Valley R. 
Co., 79 A. 458, 80 N.J.Law 486. 


Geet Peo. v. Learned, 5 Hun (N.Y.) 


65. State v. Lamont, 181 P. 617, 
105 Kan. 134. 


66.. Haskell v. Edmonds, 215 P. 629, 
90 Okl. 44; State v. Howard, 171 P. 
30, 67 Okl. 289; In re Lee, 168 P. 53, 
64 Okl. 310, L.R.A.1918B 144; Pond 
Creek v. Haskell, 97 P. 338, 21 Okl. 
711. Compare Donohugh v. Roberts, 
15 Phila. (Pa.) 144, 151 (the act of 
Febr. 14, 1881, providing that the “re- 
ceiver of taxes shall have all the pow- 
ers” conferred on the officer whose 
place he is to fill “by any or all acts 
of assembly heretofore passed,” is 
unconstitutional, the constitution re- 
quiring all such acts to be reénacted 
and published at length. ‘‘The inten- 
tion of the constitution is, that when 
the provisions of a former law are in- 
corporated with a subsequent statute, 
they or the law containing them shall 
be re-enacted and published at length. 
Instead of observing this salutary 
rule, the draftsman of the present 


eral declaration that the ‘receiver of 
taxes shall have all the powers,’ etc., 
conferred on the officer whose place 
he is to fill ‘by any or all acts of as- 
sembly heretofore passed,’ thus leav- 
ing the effect of the enactment to be 
ascertained by a laborious search 
through the numerous volumes of the 
pamphlet laws’). 


67. See supra § 460. 


68. U.S.—St. Louis, ete., R. Co. v. 
Southwestern Tel., ete., Co. 121 F. 
246, 58C, ClAS 1982 


Ala.—Birmingham Union R. Co. v. 
Payton Land Co., 21 So. 314, 114 Ala. 


Mont.—Spratt v. Helena Power 
fel tepals Co., 94 P. 631, 37 Mont. 


Neb.—-Sheridan County v. Hand, 210 
N.W. 273, 114 Neb. 813. 


N.Y.—Peo. v. Lorillard, 31 
1011, 135 N.Y. 285; In re Union Ferry 
Co., 98 N.Y. 139; Weinckie v. New 
York Cent., etc., R./ Co.,.15 Nuy.S.'689, 
61 Hun 619; In re Lorillard, 13 N.Y.S. 
83, 59 Hun 622. 


[a] Particular acts held valid: 
(1) Act providing that proceedings 
for the acquisition, by the city of New 
York, of real estate for public use, 
shall be in accordance with the pro- 
visions of L. (1883) ec 490, and all 
payments for such property, and for 
expense of acquiring the same, shall 
be made in the manner and out of the 
money provided in such last-mention- 
ed act, declaring that no act shall be 
passed making any existing law a 
part of such act, or be applicable un- 
der it, except by inserting it in such 
act.. Peo. v. Lorillard, 20 N.Y.S. 68 
[aff 81 NB. D011, 135 NY. 285).°. (2) 
Act providing that street railroad 
companies may condemn rights of 
way and take possession on paying 


N.E. 


ner as is now provided by law for 
taking private property for railroads 
and other public uses” is valid. Birm- 
ingham Union R. Co. vy. Elyton Land 
Coy 21 So. 314; 114 Ala.--705 \.C3)- Act 
which granted to telephone and tele- 
graph companies the right to con- 
demn the right of way along railroads, 
highways,.and post roads, and pro- 
vided that the proceedings thereunder 
should be conducted as prescribed in 
Sandels & H. Dig. §§ 2770-3781. St. 
Louis, ete, R. Co. v. Southwestern 
tet ete, CO; 12) Bs 276. Ss Ce lac 


69. See supra § 460. 


70. Wilson v. Magnolia Petroleum 
Co., 26 S.W.(2d) 92, 181 Ark. 391. 


71. Long v. Sullivan, 40 P. 359, 21 
Colo. 109; Western Lumber, etc., Co., 
v. Golden, 124 P. 584, 22 Colo.App. 209; 
Bergman v. Wolff, 11 N.Y.S. 591, 593. 


““Reference is made to such laws, 
not to affect or qualify the substance 
of the legislation or vary the terms 
of the act, but merely for the formal 
execution of the law.’ Peo. v. Hayt, 
7 Hun 39. The act is therefore a con- 
stitutional enactment. While the act 
referred _to is not incorporated into 
the special statute, yet it furnishes 
a mode of procedure for its proper 
and effectual execution.” Bergman v. 
Wolff, supra, 


[a] Thus the provision in the act 
creating the court of appeals, that 
“writs of error from or appeals to the 
court of appeals shall lie to review 
final judgments within the same time 
and in the same manner as is now 
or may hereafter be provided: by law 
for ays eRe by the supreme 
court,” is valid. ong v. Sullivan, 40 
P. 359, 21 Colo, 109: 


72. State v. Torbert, 77 So. 37, 200 
Ala. 663; Lee v. State, 79 So. 80! 
Ala.App. 548. bias eae 


For later cases, developments and changes in the law see Annotations, same title and section number 
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jurisdiction with another court therein designated 
and provide that the procedure applicable in such 
court shall prevail in the newly created court,7? or 
that such procedure shall be governed by the code.74 


Acts relating to taxation. Applying the rules 
above stated,’®> may be upheld as valid reference 
acts which provide for the imposition of a special 
tax rate on a particular product and refer to an 
existing statute to point out the enforcement,"® 
which require taxes for the payment of county 
bonds issued under its provisions to be levied as pro- 
vided in a former statute therein designated,’* or 
which provide for a sale of land sold for taxes and 
bid in by the state and that the right of purchasers 
suing for possession shall be governed by a desig- 
nated statute.7§ 


Acts relating to elections. Applying the rules 
above stated,’® may be upheld as valid a city char- 
ter providing that every municipal election shall 
be held in conformity with the general election 
law,®® an act providing that an existing election 
statute shall apply to primary elections held pur- 
suant to provisions of the reference act,®! or an 
act providing that an election to determine whether 
stock shall be prohibited from running at large may 
be contested on the same grounds and in the same 
manner as contests of elections of constables are 
held.82 


[§ 462] (6) Requisites and Sufficiency of Com- 


73. Denver Circle R. Co..v. Nestor, ;any part of the section amended or 
J revised.” Hickman v. Kimbley, supra. [a] 


86. Ala.—Wilkinson v. Ketler, 59]in its title to amend a city charter, 


15 P. 714, 10 Colo. 403. 


74. Curtin v. Barton, 34 N.E. 1093, 


139 N.Y. 505. Ala. 306. 
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pliance with Constitutional Requirements—(a) In 
General. If an entire act is amended, it must be 
set forth and published as amended.®* Similarly, 
if several sections’‘ or a single section®® is amend- 
ed, it is essential that such sections or section, as 
the case may be, be published at length as amended. 
But if one or any number of sections of an act 
less than all are amended, it will be sufficient to 
set out such section or sections as are amended 
without setting out the entire act;8* and this is 
so although other sections of the act may by im- 
plication be amended or extended," or although the 
title of the amending act indicates that it is an 
amendment to the entire act instead of a section 
only.*® It is only when all the sections of an act 
are amended that the entire act as amended is re- 
quired to be set out.8® It has also been held that, 
where a section is divided into numbered subsec- 
tions®® or subdivisions of a section,®1 it will be 
sufficient to set out the subsections or subdivisions 
as amended without more; but there is authority 
directly to the contrary.°2 It was held by a divid- 
ed court that, although the title of the amendatory 
act is simply an act to amend a designated section 
of the former act by reference to its title only, the 
amended act may set out only so much of the sec- 
tion .as is revised or amended where the section 
consists of two distinct. paragraphs which might 
have been printed in subsections instead of para- 
graphs. 


117 Va. 201. 
Thus, where an act purports 


and in fact amends two sections, 
which are set forth in the amending. 


75. See supra § 460. 


76. Arkansas R. Commn., v. Stout 
pappaber Co28250) SAW 9 L216 Ark, 
164. 


77. Geer v. Ouray County, 97 F. 
435, 38 C.C.A. 250. 


78. Cobb v. Vary, 24 So. 442, 120 
Ala. 263. 


79. See supra § 460. 


80. Kimball v. Loughney, 74 S.E. 
953, 70 W.Va. 765. 


_ 81. Hopper v. Stack, 56 A. 1, 69 
N.J.Law 562. 


82. Beason v. Shaw, 42 So. 611, 148 
Ala. 544, 18 L.R.A.N.S. 566. 


83. Inre Miller, 244 P. 376, 29 Ariz. 
582; Board of Penitentiary Com’rs v. 
Spencer, 166 S.W. 1017, 1023, 159 Ky. 
255. 


“When the new act purports to 
amend an existing act by extending, 
revising, or amending it, and no par- 
ticular section or part of it is speci- 
fied, then the body of the new act 
must set forth the whole of the exist- 
ing act as it will appear when extend- 
ed, revised, or amended.” Board of 
Penitentiary Com’rs v. Spencer, su- 
pra. 


84. Hazelrigg v. 
S.W. 933, 169 Ky. 345. 


85. Martinsville v. Frieze, 33 Ind. 


Hazelrigg, 183 


‘507; Hickman v. Kimbley, 171 S.W. 


176, 161 Ky. 652, 654; Board of Peni- 
tentiary Com’rs v. Spencer, 166° S.W. 
1017, 159 Ky. 255; Board of Trustees 
of Town of Newcastle v. Scott, 101 
S.W. 944, 125 Ky. 545, 30 Ky.L. 894. 


“The body of the new act should 
contain the section as it will read 
when revised or amended, if it is the 
purpose to re-enact or leave in force 


, 


Ariz.—In re Miller, 244 P. 376, 29 
Ariz, 582. 


Ark.—Nations v. State, 43 S.W. 396, 
64 Ark. 467. 


Cal.—In re Campbell, 77 P. 674, 143 
Cal. 623 [aff 26 S.Ct. 182, 200 U.S. 
87, 50 L.Ed. 382]. 


Idaho.—Noble v. Bragaw, 85 P. 
903, 12 Idaho 265: State v. Jones, 75 
P. 819, 9 Idaho 693. 


Ky.—Edrington v. Payne, 7 S.W. 
(2d) 827, 225 Ky. 86; Kentucky Heat- 
ing Co. v. Louisville, 192 S.W. 4, 174 
Ky. 142 [error dism 40 S.Ct. 53 mem, 
250 ‘U.S. 653 mem, 63 L.Ed. 1191 
mem]; Board of Penitentiary Com’rs 
v. Spencer, 166 S.W. 1017, 159 Ky. 255; 
Commonwealth v. Reinecke Coal Min. 
ee 79 S.W. 287, 117 Ky. 885, 25 Ky.L. 
Ts 


Mich.—Atty.-Gen. v..Loomis, 105 
N.W. 4, 141 Mich. 547; Peo. v. Shuler, 
98 N.W. 986, 136 Mich. 161. 


Mo.—State v. Thruston, 4 S.W. 930, 
92 Mo. 325, 1 Am.S.R. 720; State v. 
Chambers, 70 Mo. 625. 


N.M.—State v. Knight, 279 P. 947. 


Or.—David v. Portland Water Com- 
mittee, 12 P. 174, 14 Or. 98. 


Tex.—Nobles v. State, 42 S.W. 978, 
38 Tex.Cr. 330. 


Va.—Dist. Road Bd. v. Spilman, 84 
S.E. 103, 117 Va. 201. 


87. Nations v. State, 43 S.W. 396, 
64 Ark. 467; Noble v.° Bragaw, 85 P. 
903, 12 Idaho 265: Atty.-Gen. v. Loom- 
is, 105 N.W. 4, 141 Mich. 547. 


88. In re Campbell, 77 P. 674, 143 
Cal. 623 [aff 26 S.Ct. 182, 200 U.S. 87, 
50 L.Ed, 382]; David v. Portland Wa- 
ter Committee, 12 P. 174, 14 Or. 98; 
Dist. Road Bd. v. Spilman, 84 S.E. 103, 


act, the requirement of Const. § 22 
art 4, that acts revised or sections 
amended shall be set forth and pub- 
lished at full length, is fully com- 
plied with. David v. Portland Water 
Committee, 12 P. 174, 14 Or. 98. 


89. State v. Thruston, 4 S.W. 930, 
92° Mo. 325, 1 Am.S,;R. 720; State v. 
Chambers, 70 Mo. 625. 


90. Kokas v. Commonwealth, 237 
S.W. 1090, 194 Ky. 44. 


91. State vy. City of Kearney, 68 
N.W. 533, 535, 49 Neb. 325. And see 
as systaining this view. State v. 
Frank, 85 N.W. 956, 61 Neb. 679. 


“The word ‘section,’ as employed in 
the constitutional provision .. . 
refers to a subdivision of a legislativa 
enactment, and . ..a law (to 
amend a certain subdivision of a sec- 
tion which contains the subdivision is 
not inimical to said clause of the con- 
stitution.” State v. City of Kearney, 
supra. 


: 92. Martinsville v. Frieze, 33 Ind. 
07. 


93. Edrington y. Payne, 7 S.W.(2d) 
827, 225 Ky. 86 (three judges dis- 
senting). 


[a] Thus Acts (1922) ¢ 2, amend- 
ing Acts (1918) c 64 § 18, by reference 
to title of the former act and by in» 
corporation of the first paragraph 
thereof which relates to proceedings 
in county court when exceptions are 
filed to report of appraisers in drain- 
age district proceedings, held not to 
violate Const. § 51, requiring reénact- 
ment and publication at length of se 
much of the statute as is revised or 
amended by reference to its title, al- 
though the second paragraph of the 
original section which'relates to ap- 
peals from judgment of the county 
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[§ 463] (b) Sufficiency of Setting Out Statute’ 
as Amended. Where an act revises and consoli- 
dates several statutes relating to a specific subject, 
the constitutional requirement that no law shall 
be revised, altered, or amended by reference to its 
title only, but the statute revised shall be reénacted 
and published at length, is satisfied by setting out 
in the new act the provisions of the statutes re- 


vised or consolidated as amended; 


sary to set out in addition thereto the statutes or 


court was omitted, and paragraphs 
were not classified as subsections. 
Edrington v. Payne, 7 S.W.(2d) 827, 
225 Ky. 86. 


94, Ellis v. Parsell, 58 N.W. 839, 
100 Mich. 170. 


95. See supra § 446. 


96. U.S.—EHrickson v. Hodges, 179 
F. 177, 102 C.C.A. 443; The Borrow- 
dale, 39 F. 376; Second Nat. Bank v. 
Caldwell, 13 F. 429. 


Ala.—State v. Patterson, 42 So. 19, 
146 Ala. 128; Bray v. State, 37 So. 
250, 140 Ala. 172; Lewis v. State, 26 
So. 516, 123 Ala. 84; Bates v. State, 
24 So. 448, 118 Ala. 102; Montgomery 
v. State, 18 So. 157, 107 Ala. 372; Wil- 
kinson v. Ketler, 59 Ala. 306; Robin- 
son v. State, 58 So. 121, 4 Ala.App. 1. 


Ariz.—In re Miller, 244 P. 376, 29 
Ariz. 582. 


Ark.—Fenolio v. Sebastian Bridge 
Dist., 200 S.W. 501, 1383 Ark. 380. 


Cal.—Sanchez v. Fordyce, 75 P. 56, 
141 Cal. 427; Peo. v. Parvin, 16 P. 
490, 74 Cal. 549. 


Fla.—State v. Duval County, 3 So. 
193, 23 Fla. 483. 


Ga.—Gilbert v. Georgia R., etc., Co., 
30 S.E. 888, 105 Ga. 486; Gilbert v. 
Georgia, R., etc., Co., 30 S.E. 673, 104 
Ga. 412. 


Tll.— Peo. v. Chicago, etc., R. Co., 
138 N.E. 135, 306 Ill. 529; Marion v. 
Campbell, 107 N.E. 601, 266 Ill. 256; 
Freitag v. Union Stock Yard, etc., Co., 
104 N.E. 901, 262 Ill. 551; Manchester 
v. Peo., 52: N.E,. 964, 178. dll. 285; 
Chambers v. Peo., 113 Ill. 509; Timm 
V.. Harrison, 109° Ill. -593:. Peo... 'v. 
Wright, 70 Ill. 388. ’ 


Kan.—Brewer v. Pittsburg, 139 P. 
418, 91 Kan. 910. 


Ky.—Bryan v. Voss, 136 S.W. 884, 
143 Ky. 422: Commonwealth v. Mc- 
Nutt, 118 S.W. $78, 133 Ky. 702; Mur- 
phy v. Louisville, 71 S.W. 934, 114 
Ky. 762; Purnell v. Mann, 48 S.W. 
407, 105 Ky. 87, 20 Ky.L. 1146, 49 S.W. 
346, 20 Ky.L. 1396, 50 S.W. 264, 21 
Kynae2 9. 


Mich.—Peo. v. Stiner, 226 N.W. 
899, 248 Mich. 272; Peo. v. Wands, 23 
Mich. 385; Peo. v. Pritchard, 21 Mich, 
236. 


Miss.—Heidelberg v. Batson, 81 So. 
225, 119 Miss. 510. 


Mo.—Burge v. Wabash R. Co., 148 
S.W. 925, 244 Mo. 76; State v. Ben- 
nett, 14 S.W. 865, 102 Mo. 356, 10 L.R. 
A. 717; State v. Miller, 13 S.W. 832, 
1051, 100 Mo. 606; State v. Chambers, 
70 Mo. 625. 


Neb.-—Peo. v. McCallum, 1 Neb. 182. 


N.J.—State v. American Forcite 
Powder Mfg. Co., 11 A..127, 50 N.J. 
Law 75; Colwell v. Chamberlain, 43 
N.J.Law 387; Van Riper v. Parsons, 
40 N.J.Law 123, 29 Am.R. 210; Mont- 
clair Tp. v. New York, etc., R. Co., 18 
A. 242, 45 N.J.Eq. 436 [rev 21 A. 493, 
47 N.J.Eq. 591]. 
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amended.?® 


it is not neces- 
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Ohio.—Lehman vy. McBride, 15 Ohio 
St. 573. . 


Or.—Noland v. Costello, 2 Or. 57. 


Pa.—Commonwealth v. Sweeney, 
12% “AL © 226) 928i. Pal 7-550; -Common- 
wealth v. Cooper, 121 A. 502, 277 Pa. 
554; In re Gilbert, 76 A. 428, 227 Pa. 
648; Merritt v. Whitlock, 49 A. 786, 
200 Pa. 50; Wilson v. Downing, 4 Pa. 


N.Y.—Wells v. City of Buffalo, 14 


Super. 487; Sanderson v. Comrs., 1 
Pa.Co. 342; Com. v. Flecker, 8 Kulp 
225. 


Tex.—Womack v. Garner, 31 S.W. 
358 [aff 30 S.W. 589, 10 Tex.Civ.App. 
367];, Ex p. Jackson, 200 S.W. 1092, 
83. Mex. Cr 55; 


Wash.—State v. Lawson, 82 P. 750, 
40 Wash. 455 [error dism 27 S.Ct. 789, 
205 U.S. 536, 51 L.Ed. 919]. 


“It does not seem to be at all im- 
portant to its accomplishment [the 
purpose of the constitutional provi- 
sion] that the old law should be re- 
published, if the law as amended is 
given in full, with such reference to 
the old law as will show for what the 
new law is_ substituted.” Cooley 
Const. Lim. p 314. 


[a] Another statement of rule.— 
“As we understand this clause of the 
Constitution, it requires, in the case 
of an amendment of a section or sec- 
tions of a prior statute, that the new 
act shall contain, not the section or 
sections which it proposes to amend, 
but the section or sections in full, as 
it purports to amend them. That is, 
it requires, not a recital of the old 
section, but a full statement, in terms, 
of the new one. . . . The consti- 
tutional provision . . . was in- 
tended, mainly, to prevent improvi- 
dent legislation; and with that view, 
as well as for the purpose of making 
all acts, when amended, intelligible, 
without an examination of the statute 
as it stood prior to the amendment, it 
requires every section which is in- 
tended to supersede a former one to 
be fully set out.” Lehman y. Mc- 
Bride, 15 OhioSt. 573, 602 [quot Com- 
monwealth v. Cooper, 121 A. 502, 505, 
277 Pa. 554). 


[b] Tlustration.—Acts (1902) c 60 
p. 125 amends Act (1898) e 15 p 59 
with reference to the payment of. em- 
ployees of persons and corporations 
engaged in mining, enacting that § 1 
of the former act be repealed, and 
certain provisions enacted in lieu 
thereof, and the act as amended was 
published. It was held a compliance 
with the constitutional requirement. 
Commonwealth v. Reinecke Coal Min. 
Sea S.W. 287, 117 Ky. 885, 25 Ky.L. 


[ec] In Indiana (1) it was former- 
ly held that, if order to constitute a 
valid amendment to a statute under 
the constitutional provision, it was 
necessary not only to set out the sec- 
tion as amended, but also the section 
to be amended, Dodd v. State, 18 Ind. 
56; Armstrong v. Berreman, 13 Ind. 


parts of statutes revised and consolidated.®* It 
has very generally been held that it is a sufficient 
compliance with constitutional provisions of this 
character®® to set out the statute as amended with- 
out setting out the statute as it. was before it was 
In other words “It requires, not a 
recital of the old section, but a full statement, in 
terms, of the new one.”°? This, it is said, is a full 
compliance with the terms as well as the purpose 
of the provisions,” * and an amendatory statute 


422; Kennon v. Shull, 9 Ind. 154; 
Littler v. Smiley, 9 Ind. 116; Wilkins 
v. Miller, 9 Ind. 100; Rogers v. State, 
6 Ind. 31; Langdon v. Applegate, 5 
Ind. 327. (2) Subsequently, however, 
the decisions so holding were express- 
ly overruled (Greencastle Southern 
Turnp. Co. v. State, 28 Ind. 382), (3) 
and it is now well settled in accord- 
ance with the rule stated in the text 
that it is not necessary to set out the 
section to be amended and that the 
constitutional requirement is fulfilled 
by setting out the section as amended 
(Weatherhogg v. Jasper County Bd. 
of Com’rs, 62 N.E. 477, 158 Ind. 14; 
Bush vy. City of Indianapolis, 22 N.E. 
422, 120 Ind. 476; Niblack v. Good- 
man, 67 Ind. 174; Blakemore v. Dolan, 
50 Ind. 194; Martinsville v. Frieze, 
ae Ind. 507; Draper v. Falley, 33 Ind. 


[d] In Louisiana (1) it seems to 
be held by the earlier decisions that 
in order to comply with the constitu- 
tional requirement it is necessary 
that the statute as it stood before 
amendment should be set out at 
length in the amending statute 
(Walker v. Duverger, 4 La.Ann. 569; 
Walker v. Caldwell, 4 La.Ann. 297), 
(2) and this is the construction placed 
on these decisions by Judge Cooley 
in his work on constitutional limita- 
tions (Cooley Const. Lim. (7th ed.) 
p 216). (3) Ina comparatively recent 
decision, however, the court, without 
noticing the above mentioned deci- 
Sions, reached a directly opposite con- 
clusion, it being said: “The purpose 
to amend is, however, made manifest 
by the fact that the portions intended 
to be affected are reénacted ‘as amend- 
ed, which is all that is required.” 
Murphy v. St. Mary Parish Police 
Jury, 42 So. 979, 118 La. 401, 418. (4) 
And this doctrine has been reaffirmed 
by the recent decisions of this court. 
South Highlands v. Lagier, 100 So. 
287, 156 La. 150. See State v. Foto, 
63 So. 859, 134 La. 154 (as perhaps 
sustaining this doctrine). See also 
eee v. Read, 22 So. 761, 49 La.Ann. 


97. Layman v. McBride, 15 Ohi 4 
573, 602. oe 


98. People v_Shuler, 98 N.W. 986, 
136 Mich. 161; People v. Pritchard, 21 
Mich. 236. 


“The object of the provision was to 
give members of the General Assem- 
bly a better opportunity to inform 
themselves of the scope and effect of 
the proposed amendment, and see the 
bearing the change would have upon 
the meaning of the section, taken as 
a whole, and know more readily the 
meaning of the _ section after its 
amendment, and this is accomplished 
by inserting the entire section as 
amended,’”’ Chambers v. People, 113 
Til. 509,’ 525; 


“Every beneficial result of the con- 
stitutional provision that has been 
Suggested is accomplished by printing 
an amended section in full, so that the 
citizen bound to obey the law may 
know what the law is without looking 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of this character will be valid if it sufficiently iden- 
tifies the statute amended by proper reference there- 
to,°® and is not in contravention of other provisions 
of the organic law. Any more would only tend to 
render the statute unnecessarily cumbrous.!_ Never- 
theless, in the absence of any provision to the con- 
trary,” the setting out of the amended statute in 
addition to the statute as it was amended will not 
invalidate the amendment although in so doing the 
amended statute is quoted inaccurately in an im- 
material particular, as the recital of the amended 
statute may be disregarded as surplusage.* 


Setting out words inserted or stricken out. Where 
the statute as amended is set out in full, it is not 
necessary that the amendatory act set out in addi- 
tion thereto the words stricken out or inserted,* 
but to do so will not affect the validity of the amend- 
ment;° and the fact that there is a discrepancy 
between the old section when the words were added 
to it which are proposed in the- first part of the 
act and the section as amended which is set out in 
the latter part of the act is immaterial.® 


Provisions purporting to attach meaning to amend- 
ed statute. Where one statute is amended by an- 
other statute, setting it out in full as amended, 
provisions purporting to attach a meaning to the 
amended statute are in violation of the constitution- 
al provisions, but they may be rejected as surplus- 
age and will not invalidate the amendment.’ 


[§ 464] (c) Reference to Prior Amendments of 
Amended Statute. The failure of the legislature, 
in amending the same section of the original stat- 
ute a second time, specially to refer to it as hav- 
‘ing been amended by the first amendatory act, does 
not affect the validity of the second amendment of 
‘the original statute,* if the intention of the legis- 
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lature is clear as to what preéxisting law was in- 
tended to be amended.? 


[§ 465] (d) Reénacting Other Section Than That 
Designated. The constitutional requirement is’ not 
satisfied where a statute or section other than that 
said in the amendatory act to have been revived or 
amended shall be reénacted and published at 
length.?° 


[§ 466] 5. Georgia Constitutional Provision—a. 
In General. In Georgia the constitutional provi- 
sion relating to the amendment of statutes differs 
materially from the provisions on the subject found 
in other states,’ and provides that no law or section 
of the code shall be amended by mere reference to 
its title, or to the number of the section of the code, 
but the amending act shall distinctly describe the 
law to be amended as well as the alterations to be 
made.t? This provision is held to be mandatory,!# 
and contains two distinct requirements: (1) A de- 
seription of the statute to be amended.14 (2) A 
description of the alterations to be made;!° and 
a compliance with both requirements is indispensa- 
ble to the validity of an amendatory statute.1¢ 


[§ 467] b. Description of Statute To Be Amend- 
ed. Any reasonable description of the statute to 
be amended meets the requirement of the constitu- 
tion;+* and a misdeseription will not vitiate the 
amending act, provided the means of identifying 
the statute sought to be amended, apart from the 
erroneous description, are clear, certain, and con- 
vincing.1& A recital that a designated section of 
the code is amended and setting out in full the 
section as amended is a sufficient deseription,!® and 
a literal transeript of the statute to be amended 


_is, of course, a sufficient description thereof,?° since 


-at the old law and applying Pia fo5 pee. it insauyite common for the lente. 15. See infra § 468. 
to find out by what provisions of the | lature to first state that certain words i : . A 
law he is governed.” Marion v. Camp-|of a specific section are stricken out, Rag etbar no v. Smith, 133 S.E, 847, 


bell, 107 N.E. 601, 266 Ill. 256, 258. 


99. People v. Schuler, 98 N.W. 986, 
136 Mich. 161; People v. Pritchard, 21 
Mich, 236. And see supra § 460. 


1. Purnell v. Mann, 48 S.W. 407, | 


-49 S.W. 346, 50 S.W. 264, 105 Ky. 87, 
20 Ky.L. 1146, 21 Ky.L. 1129. Compare 
“Board of Penitentiary Com’rs v. Spen- 
-cer, 166 S.W. 1017, 1024, 159 Ky. 255 
(where it was said that, although it 
is not “indispensable that the old law, 
as it read before being revised, amend- 
-ed, or extended, should be also set 
forth, although it would manifestly be 
more convenient if this were done, so 
that the new law would show not only 
the old law, but the changes that 
-were made in it by the new one’’). 


2. See cases infra this note. 


[a] In Pennsylvania, by a recent 
statute (act of March 16, 1923), an ex- 
press declaration is made that the 
amended statute should not be set out 
in the amending statute. Common- 


wealth v. Sweeney, 127 A. 226, 281 Pa. 


550; Commonwealth v. Cooper, 121 A. 
502, 277 Pa. 554. 


3. Draper v. Falley, 33 Ind. 465. 
4. State v. Herring, 106 S.W. 984, 


208 Mo. 708. 


5. Commonwealth v. McNutt, 118 
S.W. 978, 133 Ky. 702; Tranbarger v. 
Chicago, etc., R. Co., 156 S.W. 694, 250 
Mo. 46; Morrison v. St. Louis, ete., 


“R. Co., 9 S.W. 626, 628, 96 Mo. 602. 


“Under this constitutional provi- 


and others inserted, and then set out 
in full thé section as amended; but 
the constitution makes no such re- 
quirement.’”’ Morrison v. St. Louis, 
etc., R. Co., supra. 


6. Commonwealth v. McNutt, 118 
S.W. 983, 133 Ky. 702. 


7. In re Hast Grant Street, 16 A. 
366, 121 Pa. 596. 


& U. S.—Dakota School Dist. No. 
11 v. Chapman, 82 .C.C.A. 35, 152 Fed. 
887 [cert den 27 S.Ct. 792, 205 U.S. 
546, 61 L.Ed. 923]. 


Cal.—Fletcher v. Prather, 36 P. 658, 
102 Cal. 413. 

Idaho.—West v. Latah County, 94 P. 
445, 14 Idaho 353. , 

La.—Caddo Parish Police Jury v. 
Shreveport, 69 So. 828, 137 La. 1032. 

Wash.—wWhitfield v. Davies, 138 P. 
883, 78 Wash. 256. 

9. State v. Douglas County, 189 N. 


WwW. 639, 109 Neb. 35; Wasson v. 
Woods, 109 A. 214, 265 Pa. 442. 


10. Mouton v. City of Lafayette, 
58 So. 883, 180 La. 1064. 


11. See supra § 446. 
12. Ga. Const. art 7 § 3. 


13. English v. Smith, 133 S.E. 847, 
162 Ga. 195 [overr without mention 
East Georgia, etc., R. Co. v. King, 17 
S.B. 939, 91 Ga. 519]. 


14. See infra § 467. 


17. McCall v. Freeman, 137 S.E. 
397, 163 Ga. 924; White v. Forsyth, 76 
S.E. 58, 138 Ga. 753; Shippen Bros. 
Lumber Co. v. Elliott, 68 S.E. 509, 134 
Ga. 699; Cunningham v. State, 57 S.E. 
90, 128 Ga. 55 [aff 57 S.E. 90, 58 S.E. 
23, 1 Ga.App. 697]; Gilbert v. Georgia 
R., ete., Co., 30 °S.E. 673, 888,,104 Ga. 
412, 105 Ga. 486; Ryle v. Wilkinson 
County, 30 S.E. 934, 104 Ga. 4738. 


18. English v. Smith, 133 S.E. 847, 
162 Ga. 195; Town of Maysville v. 
Smith, 64 S.E. 131, 132 Ga. 316; Dow- 
da v. State, 74 Ga. 12. 


19. Gilbert v. Georgia R., etc., Co., 
30 S.E. 678, 674, 888, 104 Ga. 412, 105 
Ga. 486.- 


*Construing the act as a whole, 
the number of the section, the change 
to be made in the wording as it ap- 
pears in the first part of the act, the 
subject-matter of these changes, and 
the recital of how the act is to read 
after it is amended, there can be no 
doubt whatever as to what particular 
section of the Code is intended to be 
affected by the amendment; and the 
section could be completely identified, 
and the amending act be made to re- 
late to it, even if in the body of the act 
the number of the section had been 
entirely omitted.” Gilbert v. Georgia 
R., etc., Co., supra. 


20. Georgia Southern, ete., R. Co. 
v. George, 19 S.E. 813, 92 Ga. 760 [appr 
Ryle v. Wilkinson County, 30 S.E. 934, 
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it identifies such statute beyond reasonable doubt,?? 
and it is of no consequence that such description 
did not precede, but followed, that portion of the 
amending statute which declared what the amend- 
ment should be.?? It is not necessary, however, 
that the statute to be amended be copied in its en- 
tirety in the amending statute, since the constitu- 
tion ealls for description and not transeription.?* 
The constitutional provision is sufficiently complied 
with where the amending act states the number of 
the section of the code to be amended and indicates 
its general nature and contents so as to show with 
reasonable certainty what section is intended,?* or 
where the title or caption of the act deseribes the 
law to be amended and the body of the act substan- 
tially identifies it by referring to certain sections 
thereof and setting forth the various particulars 
in which the old statute is intended to be amended.”® 
It has been held that a recital of the title or caption 
of the statute to be amended, together with the 
date of its approval, is a sufficient description of 
such statute;?® and it has been held that ordinarily 
it will be sufficient for the purpose of description 
to set cut in full the title or caption of the statute 
to be amended,?7 especially where the caption or 
title is recited both in the title and the body of 
the amending act,?% although it has been said, and 
with good reason, in one decision that by the terms 
of the constitution this is insufficient.?® 


[§ 468] c. Description of Alteration To Be Made. 
The constitutional requirement that the amending 


STATUTES 


[§§ 467-470 


act shall distinctly describe the alteration to be 
made in the statute amended is sufficiently com- 
plied with: Where the amending act recites the 
title of the statute to be amended, the date of its 
approval, and how it will read when amended;*° 
where the amending act states the section number 
of the statute to be amended, sets out in totidem 
verbis the proposed amendment as well as the allo- 
cation of the words in the statute as it stands be- 
fore amendment, and then sets out word for word 
the statute as it will read when amended;** or 
where the body of the amending act amends the orig- 
inal statute, by adding a new section which makes 
certain sections of a third statute parts of the stat- 
ute as amended.?2 It even has been held that the 
earlier method of making amendments before con- 
stitutional regulation of the subject, by striking 
out certain words, by inserting certain words, or 
by striking out certain words and inserting others,** 
is a sufficient compliance with the constitutional 
requirement. *# 


[§ 469] d. In What Part of Bill Made. The de- 
seription required by the constitution may be either 
in the title or in the body of the act or in both.?° 


[§ 470] e. Acts Not within Provision. The con- 
stitutional provision has no application to an act 
which is complete in itself,*® and the fact that other 
statutes may be thereby amended by implication is 
immaterial, as the provision applies to express 
amendments alone.’? So, also, it has been held that, 


104 Ga. 473; Foster v. State, 25 S.E. 
613,, 99' Ga. 756). 


21. Georgia Southern, ete., R. Co. 
vy. George, 19 S.E. 813, 92 Ga. 760. 


22. Georgia Southern, etc., R. Co. 
v. George, supra. 


23. Cunningham v. State, 57 S.E. 
90, 128 Ga. 55 [aff 57 S.B. 90, 58 S.E. 
23, 1 Ga,App. 697]; Puckett v. Young, 
37 S.E. 880, 112 Ga. 578; Gilbert v. 
Georgia R., etc., Co., 30 S.E. 673, 888, 
104 Ga. 412, 105 Ga. 486; Newman v. 
State, 28 S.E. 1005, 101 Ga. 534. 


24. Puckett v. Young, 37-S.H. 880, 
112 Ga. 578. 


{a] Thus the act of Dec. 7, 1899, 
“to amend sections 1778 and 1781 of 
the Code of Georgia of 1895, in regard 
to stock law in militia districts, by 
providing when, and on what condi- 
tions, the stock law is to go into ef- 
fect in such districts,” is not viola- 
tive of the above paragraph of the 
constitution. Puckett v. Young, 37 S. 
BH. 880, 112 Ga. 578, 579. 


25. Fountain v. Ragan-Malone Co., 
80 S.H. 306, 141 Ga. 58. 


26. Holland v. State, 118 S.E. 203, 
155 Ga. 795; Town of Maysville v. 
Smith,.64 S.E. 131, 132 Ga. 316; Town 
of Poulan v. Atlantic Coast Line R. 
Co., 51 S.B. 657, 123 Ga. 605; Welborne 
v. State, 40 S.E. 857, 114 Ga. 793; Full- 
ington v. Williams, 27 S.E. 188, 98 Ga. 
807; Adam y. Wright, 11 S.E. 898, 
84 Ga. 720. 


27. English v. Smith, 133 S.E. 847, 
162 Ga. 195 [expl Murphy v. City of 
Waycross, 15 S.E. 817, 90 Ga. 36]; 
Tison v. City of Doerun, 116 S.FE. 615, 
155 Ga. 367, 371; Adam v. Wright, 71 
S.E. 898, 84 Ga. 720. } 


“An amending act cannot be said 
to make a mere reference to the title 
of the act to be amended, when the 


former embraces in its caption the 
complete title of the act to be amend- 
ed.” Tison v. City of Doerun, ‘supra. 


28. English v. Smith, 133 S.E. 847, 
162 Ga. 195;. Cunningham y. State, 57 
S.E. 90, 128 Ga. 55 [aff 57 °S.._90, 58 
S.E. 23, 1 GalApp. 697]; Adam v. 
Wright, 11 S.E. 8938, 84 Ga. 720. 


29. Maysville v. Smith, 64 S.E. 131, 
132 Ga. 316. 


30. Georgia Southern, etc., R. 
v. George, 19 S.E. 813, 92 Ga. 760. 


31. Peeler v. Central of Georgia R, 
Co., 187 S.H. 24, 163 Ga. 784. 


32. Holland v. State, 118 S.E. 203, 
155 Ga. 795. 


33. See supra § 445. 


34. Allen v. City of Marietta, 136 
S.H. 207, 168 Ga. 374; Fite v. Black, 
1109S. E) 782) "85 Gal 4n3. 


35. English v. Smith, 133 S.B. 847, 
162 Ga, 195; Tison v. City of Doerun, 
116 S.H. 615, 155 Ga. 367; Silver v. 
State, 938 S.H. 145, 147 Ga. 162; Cun- 
ningham v, State, 57 S.E. 90, 128 Ga. 
55 [aff 57 S.E. 90, 58 S.E. 23, 1 Ga.App. 
697]; Puckett v. Young, 37 S.BH. 880, 
IZ "Ga. S183 lke Vo Black 1h ssrks, 
782, 85 Ga. 418. 


[a] Thus (1) it has been held that 
the constitutional requirement is suf- 
ficiently complied with by a statute 
whose title merely describes the law 
to be amended -by reference to the 
number of the section of the code 
where in the body of the statute the 
number of the section to be amended 
was followed by the words ‘which 
provides for appeals in forma pau- 
peris,” where this is what the statute 
does provide for. Fite v. Black, 11 S. 
E. 782, 85 Ga, 413. (2) And an act 
is sufficient where both the title and 
the body thereof give the numbers of 
the sections of the code to be amend- 


Co. 


ed and state that they are in regard 
to stock law in militia districts. 
Beta 2 v. Young, 37 S.E. 880, 112 Ga. 


36. NeSmith v. NeSmith, 122 S.E. 
682, 158 Ga. 175; Valdosta v. Harris, 
119 S.E. 625, 156 Ga. 490; People’s 
Bank v. Fidelity L. & T. Co., 117 S.E. 
747, 155 Ga. 619; Cartersville v. Mc- 
Ginnis, 82 S.E. 487, 142 Ga. 71, Ann. 
Cas.1915D 1067; Bagwell v. Town of 
Lawrenceville, 21 S.BE. 908, 94 Ga. 654,. 


37. Durham v. State, 144 S.E. 109, 
166 Ga. 561; Walthour v. Atlanta, 120 
S.E. 613, 157 Ga. 24; Berry v. State, 
111 SB. 669,°153 Gaw 169,435 A ER: 
370; Aultman v. Hodge, 95 S.E. 297,. 
147 Ga. 626; Silver v. State, 93 S.E. 
145, 147 Ga. 162; Towaliga Falls Pow- 
er Co. v. Foster, 85 S.E. 835, 143 Ga. 
688; Cartersville v. McGinnis, §2 S.E. 
487, 142 Ga. 71, Ann.Cas.1915D 1067; 
Burge v. Mangum, 67 S.E. 857, 134 Ga. 
807; Nolan v. Central Georgia Power 
Co., 67 S.E. 656, 184 Ga. 201; Edalgo 
v. Southern R. Co., 58 S.E. 846, 129 Ga. 
258; Collins v. Russell, 33 S.E. 444, 
107 Ga. 423; Swift v. Van Dyke, 26 S. 
E. 59, 98 Ga. 725; Johnson yv. Southern 
Mutual, etc., Assoc., 25 S.E. 358, 97 Ga. 
622, 623; Peed v. McCrary, 21 S.E. 
232, 94 Ga. 487. 


“The doctrine of this case is that 
an act complete in itself may so op- 
erate on prior acts as to materially 
change or modify them, without being 
within the mischief designed to be 
remedied by this provision of our Con- 
stitution.” Cartersville v. McGinnis, 
82 S.E. 487, 489, 142 Ga. 71, Ann.Cas, 
1915D 1067. : 


“An act which does not purport to 
amend or repeal any particular law or 
section of the code is not within the 
inhibition of this clause of the con- 
stitution.” Johnson y. Southern 
Mutual, etc., Assoc., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


‘ 


= 


§§ 470-472] 


as the constitution expressly authorizes the legis- 
lature to abolish in any county the office of the 
county treasurer thereof, an act abolishing the of- 
fice of county treasurer in a designated county and 
adopting another methed for the preservation and 
handling of the funds of the county is not in vio- 
lation of the constitutional provision that no law 
shall be amended by mere reference to its title or 
to the number of the section of the code, but the 
amending act shall distinctly describe the law to 
be amended.*® The various provisions of the con- 
stitution must be construed as in harmony with 
each other.®° : 


[§ 471] 6. Tennessee Constitutional Provision— 
a. Contents and Purpose of Provision. In Tennes- 
see the constitutional provision relating to the 
amendment of statutes differs radically from the 
provisions on the subject found in the organic law 
of other states,*° and reads as follows: “All acts 
. . . Which amend former laws shall recite in 
their caption or otherwise the title or substance of 
the law . . . amended.”4! Its purpose was to 
direct the attention of the legislature to the exist- 
ing law and the proposed change and thereby pre- 
vent improvident legislation.*? 


[§ 472] b. Necessity for Recital—(1) In Gen- 
eral. This provision has been uniformly held man- 


[a] Thus (1) an act which does not] Tenn. 124; Hyman v. State, 9 S.W.[§- 464. 
purport to amend or repeal any par- | 372, 87 Tenn. 109, 1 L.R.A. 497; Truss 50. 


ticular section of the code, but which 
by its title undertakes, in general 
terms, ‘‘to change the terms of Fulton 
superior court, to create new and ad- 
ditional terms therefor, and for other 44 
purposes,” is not within the inhibitory 622 * 
words of the constitution. ‘ 
Mangum, 67 S.E. 857, 134 Ga. 307. 45. 
(2) Act Dec. 16, 1898 (Acts [1898] p 46. 
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. State, 13 Lea (Tenn.) 311; Morrell ayaa Te F 
. Wickle, 3 Lea (Tenn.) 79; McGhee ENOnNE or igo SW. 62, Vea meee 136; 


State, 2 Lea (Tenn.) 622; Cannon ; 
aiMathes, 8 Heisk, (Teun) 504, Goodbar v. Memphis, 81 S.W. 1061, 113 


McGhee v. State, 2 Lea (Tenn.) [a] 


See infra § 476. 


265), entitled “An act to fix the time 249, Pe Sea ee 19 S.W. (2d) 
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datory, and, if not complied with, the amendatory 
law is void,4? although having a sufficient title in 
itself.4* In all cases the amendatory act must re- 
cite the title or substance of the statute sought to 
be amended in the caption or body of the act,*® 
the word “substance” as used in the constitutional 
provision being synonymous with the word “sub- 
jJect.”46 It is not necessary, however, to recite both 
the title and substance of the original act, but a 
recital of either is sufficient;47 and it is necessary 
only to recite the substance of that part of the 
statute which is to be amended, as it would be use- 
less to go further and recite the substance of a 
statute so far as it is not amended.*§ 


Where a statute has been amended one or more 
times, it is not necessary for an act amending the 
original statute to refer to the subsequent amend- 
ment or amendments thereof,*® or to the titles or 
substance of such amendatory acts.5° 


Amendment of several statutes relating to one 
subject. Where an act proposes to amend several 
statutes relating to one subject, it is not necessary 
for it to recite the title or substance of each previ- 
ous statute separately, but one descriptive word or 
phrase may be employed to convey the purport of | 
all the earlier statutes.°? 


Heiskell v. Knoxville, 189 S.W. 
Dyke v. 


Tenn. 20. 


Reason for rule.-—The reason 
is that, inasmuch as the amendments 
of the original act become incorporat- 
ed therein as though contained in the 
: original enactment, it necessarily fol- 
Memphis St. R.|lows that when these amendments 


for the election of all city officers now 
elected by the council of the mayor 
and aldermen of the city of Savannah, 
to provide for the terms of such offi- 
cers, to terminate the terms of those 
now in office, and for other purposes,” 
does not violate Const. (1877) art 3 § 7 
par 17 (Civ. Code § 5779), simply be- 
cause it does not “distinctly describe” 
or in any manner refer to Act Nov. 29, 
1895 (Acts [1895] p 394), on which the 
act of 1898 operates, since it does 
not purport to amend it. Collins v. 
Russell, 33 S.E. 444, 107 Ga. 423. 


38. McCall v. Wilkins, 89 S.E. 219, 
145 Ga. 342. 


39. McCall v. Wilkins, supra. 
40. See supra § 446. 
41. Const. art 2 § 17. 


42. Mattei v. Clark Hardware Co., 
290 S.W. 977, 155 Tenn. 184; Steele 
v. Louisville, ete., R. Co., 285 S.W. 582, 
154 Tenn. 208; Minter v. State, 238 
S.W. 89, 145 Tenn. 678; Heiskell v. 
Knoxville, 189 S.W. 857, 186 Tenn. 376; 
Memphis St. R. Co. v. Byrne, 104 S.W. 
460, 119 Tenn. 278. 


43. McMahan v. Felts, 19 S.W. (2d) 
249, 159 Tenn. 435; Daniels v. State, 
296 S.W. 20, 155 Tenn. 549; Steele v. 
Louisville, etc., R. Co., 285 S.W. 582, 
154 Tenn. 208; Reed v. Athens, 240 
S.w. 439, 146 Tenn. 168; Heiskell v. 
Knoxville, 189 S.W. 857, 136 Tenn. 376; 
State v. Smith, 105 S.W. 68, 119 Tenn. 
521: Memphis St. R. Co. v. State, 75 
S.W. 730, 110 Tenn. 598; Shelton v. 
State, 32 S.W. 967, 96 Tenn. 521; State 


‘vy. Algood, 10 S.W. 310, 87 Tenn. 163; 


Burnett v. Turner, 10 S.W. 194, 87 
[59 C. J.—46] 


‘law intended to be amended.” 


Co. v: State, 75. S.W. 730, 110. "Tenn. 
598; Debardelaben v. State, 42 S.W. 
684, 99 Ténn. 649; State v. Runnels, 
21 S.W. 665, 92 Tenn. 320; Ransome 
v. State, 20 S.W. 310, 91 Tenn. 716; 
State v. Gaines, 1 Lea (Tenn.) 734. 


47. McMahan v. Felts, 19 S.W.(2d) 
249, 159 Tenn. 435; House v. Crevel- 
ing, 250 S.W. 357, 147 Tenn. 589; Heis- 
kell v. Knoxville, 189 S:W. 857, 136 
Tenn. 376; Van Dyke v. Thompson, 
189 S.W. 62, 136 Tenn. 136; Memphis 
St. RR: Co. v. State, :75,S.W. :730, 110 
Tenn. 598; State v. Runnels, 21 S.W. 
665, 92 Tenn. 320; Ransome v. State, 
20 S.W. 310, 91 Tenn. 716; Bank of 
Rome v. Haselton, 15 Lea (Tenn.) 216. 


“A reference to the subject or sub- 
stance will sufficiently identify the 
Ran- 
some v. State, supra. 


48. State v. Gaines, 1 Lea (Tenn.) 
734. 


For analogous decisions see supra 
§ 463. 


49. State Nat. Bank v. Memphis, 94 
S.W. 606, 116 Tenn. 641, 7 L.R.A.N.S. 
663; Goodbar v. Memphis, 81 S.W. 
1061, 118 Tenn. 20. 


[a] Rule applied.—Acts (1879) p 
15 ec 11 § 9, relating to the assess- 
ment of taxes, being amended by Acts 
(1879) p 98 c 84, was properly amend- 
ed by Acts (1909) p 1100 ec 366 § 3, by 
reference to ec 11 without reference to 
e 84. State Nat. Bank v. Memphis, 94 
S.W. 606, 116 Tenn. 641, 7 L.R.A.N.S. 
663. 


For analogous decisions see supra 


were sought to be amended, it is not 
necessary to refer to them, but only 
to the original act of which they had 
become a part. Goodbar v. Memphis, 
81 S.W. 1061, 113 Tenn. 20. To same 
effect State Nat. Bank v. Memphis, 94 
S.W. 606, 116 Tenn. 641, 7 L.R.A.N.S. 
6638, 8 Ann.Cas. 22. 


[b] Rule applied.—Act Jan. 30, 
1911 (Priv. L. [1911] ¢ 10), amending 
charter of Chattanooga, although it 
did not recite the title or substance of 
the acts passed from time to time cre- 
ating a form of government for the 
city, did not violate Const. art 2 § 17, 
relative to recital in caption of stat- 
ute of title or substance of amended 
act. Van Dyke v. Thompson, 189 S.W. 
62, 1386 Tenn. 136. 


51. House v. Creveling, 250 S.Ww. 
357, 147 Tenn. 589; Minter v. State, 
238 S.W. 89, 145 Tenn. 678; Galloway 
v. Memphis, 94 S.W. 75, 116 Tenn. 736. 


[a] Thus it was held (1) that an 
amendatory act made apt reference to 
the various liquor laws of the state 
sought to be amended as “‘The laws of 
the State of Tennessee prohibiting the 
manufacture, sale, importation, trans- 
portation or possession of intoxicat- 
ing liquors” (Minter v. State, 238 S.Ww. 
89, 145 Tenn. 678), (2) that an act 
entitled “‘An act to reorganize the ad- 
ministration, of the «State, “-. 
abolishing certain offices, . . . re- 
pealing . - acts and parts of acts” 
is a sufficient compliance with the 
constitutional provision (House _  y. 
Creveling, 250 S.W. 357, 147.-Tenn. 589, 
601), (3) and that Acts (1905) p 740 ¢ 
345, entitled “An act to amend an act 
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[§ 473] (2) Acts Not within Provision. The con- 
stitutional requirement has no application to an 
act which is within itself a complete treatment of 
the subject of legislation with which it deals;*? 
and this is so although it may operate to amend 
other statutes by implication; only acts which ex- 
pressly amend other statutes are within the require- 
ment,°* and acts which amend former statutes by 
implication only, need not recite in their titles or 
-otherwise the title or substance of the statute amend- 
ed.54 So also if an act is complete in itself and 
creates a new offense, it is not invalidated by a re- 
eital in its title that it amends existing statutes, 
when in fact it does not do so,°*° and in these cir- 
‘cumstances such a recital will be treated as sur- 
plusage.°® Where an act does not purport to be 
an amendatory act, it is not necessary that the sub- 
stance or title of the amended statute should be 
embraced in its title; the constitutional provision 
applying only when the act is amendatory upon its 
face.*7 


STATUTES ; 


[§§ 473-475 


[§ 474] ¢. Requisites and Sufficiency of Recital— 
(1) Substance of Statute. If a recital of the sub- 
stance or subject of the statute sought to be amend- 
ed is relied on, any recital which is of sufficient 
import to direct the-mind to the substance or sub- 
ject of such statute will be sufficient.°® 


[§ 475] (2) Reference to Volume, Chapter, Sec- 
tion, Number, Year, Etc.°® While the requirement 
as to recital of substance is not complied with by 
a mere reference to the statute to be amended by 
chapter and volume,®® or by chapter, number, and 
year of passage,®! or by number, section, and year 
of passage,®? the requirement as to the recital of 
the title of the statute to be amended is sufficiently 
complied with by reference to numbers of sections 
or subsections of an official compilation of stat- 
utes;®* and a fortiori, there is sufficient reference 
to the statute to be amended where not only is the 
number of the section given, but the contents of 
the section are also given in the caption of the act,** 
or where, in addition to reciting the number of the 


entitled an act to establish taxing dis- 
tricts in the state, and to provide the 
means of local self-government for 
the same, the same being chapter il 
of the Acts of 1879 and all the acts 
amendatory thereof, constituting the 
charter of the city of Memphis, so as 
to provide a uniform rate of city 
taxation,’ was not violative of the 
_ constitutional provision (Galloway v. 
Memphis, 94 S.W. 75, 116 Tenn. 736). 


52. Kelly v. State, 132 S.W. 193, 123 
‘Tenn. 516; State v. Taylor, 104 S.W. 
242, 119 Tenn. 229; Zickler v. Union 
Bank & Trust Co., 57 S.W. 341, 104 
Tenn. 277; Terrell v. State, 8 S.W. 
‘212, 86 Tenn. 523. 


53. State v. Henley, 41 S.W. 352, 


1104, 98 Tenn. 665, 39 L.R.A. 126. And 
see cases infra note 54. 
[a] Rule applied.—The act of 


Febr. 3, 1897, as to costs and fees in 
criminal cases, is not unconstitutional 
because amendatory of the general 
law on the subject of fees and costs, 
without reference to the laws thus 
amended, it being a new and original 
law, in which case the acts repealed 
or amended need not be referred to in 
the caption or certificate. State v. 
Henley, 41 S.W. 352, 1104, 98 Tenn. 
665, 39 L.R.A. 126. 


54. Daniels v. State, 296 S.W. 20, 
155 Tenn. 549; Reed v. City of Athens, 
240 S.W. 439, 146 Tenn. 168; Wright 
v. Donaldson, 230 S.W. 605, 144 Tenn. 
255; Van Dyke v. Thompson, 189 S.W. 
‘62, 136 Tenn. 1386; Southern R. Co. v. 
Memphis, 148 S.W. 662, 126 Tenn. 267, 
41 L.R.A.N.S. 828, Ann.Cas.1913H 153; 
State v. Taylor, 104 S.W. 242, 119 
‘Tenn. 229; Malone v. Williams, 103 
S.w. 798, 118 Tenn. 390, 121 Am.S.R. 
1002; Memphis, etc., R. Co. v. Union 
R. Co., 95 S.W. 1019, 116 Tenn. 500: 
‘Southern R. Co. v. Maxwell, 82 S.W. 
1137, 113 Tenn. 464; Turner v. State, 

69 S.W. 774, 111 Tenn. 593; Memphis 
St. R. Co. v. State, 75 S.W. 730, 110 
Tenn. 598; Henley v. State, 41 S.W. 
352, 1104, 98 Tenn. 665, 39 L.R.A. 126; 
Shelton v. State, 32 S.W. 967, 96 Tenn. 
521; State v. Yardley, 32 S.W. 481, 95 
Tenn. 546, 34 L.R.A. 656; Illinois 
‘Cent. R. Co. v. Crider, 19 S.W. 618, 91 
Tenn. 489; Mayor v. Lewis, 12 Lea 
(Tenn.) 180; Home Ins. Co. v. Taxing 
Dist., 4 Lea (Tenn.) 644; . State v. 
Gaines, 4 Lea (Tenn.) 352; State vy. 
McConnell, 3 Lea (Tenn.) 332; Moses 
v. Groner, (Tenn.Ch.) 37 S.W. 1031. 


[a] Reason for rule.—The rule 


stands on the ground that, where 
there is an affirmative enactment, lay- 
ing down definitely the new rule, the 
evil of want of notice of the law 
amended by the legislature and the 
public does not arise, and therefore a 
liberal construction of the clause may 
be permitted. Mayor v. Lewis, 12 Lea 
(Tenn.) 180. 


55. Stinnett v. State, 217 S.W. 343, 
142 Tenn. 94, 96. 


“The opinion of the legislature, ex- 
pressed in the title, as to whether an 
act is amendatory is not conclusive 
upon the court, but that the court will 
examine the body of the act and as- 
certain therefrom its true character.” 
Stinnett v. State, supra. 


56. Stinnett v. State, supra. 


57. HEdwards v. Davis, 244 S.W. 359, 
146 Tenn. 615. 


58. McMahan v. Felts, 19 S.W.(2d) 
249, 159 Tenn. 435; Heiskell v. Knox- 
ville, 189 S.W. 857, 1386 Tenn. 376; Van 
Dyke v. Thompson, 189 S.W. 62, 136 
Tenn. 136; Memphis St. R. Co. v. 
Byrne, 104 S.W. 460, 119 Tenn. 278. 


“If a citation or reference to a for- 
mer law is of such certainty as will 
unerringly point to the subject of the 
law sought to be amended so that the 
mind of lawyer and layman alike shall 
so understand it, this constitutes a 
sufficient index regardless of mere 
formality.” Minter v. State, 238 S.w. 
89, 145 Tenn. 678, 682. 


[a] Recitals held sufficient: (1) 
“An Act ereating a special school dis- 
trict in the 13th Civil District of 
Robertson County, Tennessee, known 
as the ‘Coopertown Special School 
District.’ ” McMahan y. Felts, 19 
S.W.(2d) 249, 159 Tenn. 435, 437. (2) 
“An act pertaining to the waterworks 
of the city of Knoxville, to so amend 
the charter of said city as to provide 
for a waterwork commission, to de- 
fine the duties and powers of the com- 


mission . . . to provide for the issu- 
ance . . of bonds . - and to au- 
thorize the sale of certain lands 


owned by the city . and to vest 
said city with the power of eminent 
domain,” sufficiently states the sub- 
stance of the law to be amended. 
Heiskell v. Knoxville, 189 S.W. 857, 
136 Tenn. 376. (3) “An act to pro- 
vide that the minimum fine in all 
cases of conviction for the violation 
of the laws. - prohibiting the 
manufacture, sale, importation, trans- 


portation or possession of intoxicat- 
ing liquors shall not be less than one 
hundred dollars.’”’ Minter v. State, 
238 S.W. 89, 145 Tenn. 678, 681. (4) 
A statement in the body of the amend- 
ment (Aats [1891] e 115) to Code § 
4881, in regard to horse racing, that 
the section and the amendment “shall 
apply to trotting and pacing, as well 
as running, races.” Ransome v. State, 
20 S.W. 310, 91. Tenn. 716. (5) A 
statement in the body of Acts (1891) 
ec 115, amending Mill. & V. Code § 
5701, with regard to horse racing, 
that the section and the amendment 
“shall apply to trotting and pacing, as 
well as running races,” is a sufficient 
recital that the original act was on the 
subject of horse racing. Debardelaben 
v. State, 42 S.W. 684, 99 Tenn. 649. 
(6) The words, ‘“‘so as to raise the age 
of consent as set forth in said sec- 
tions,” in the caption of an amenda- 
tory act (Acts [1893] ¢ 129), suffi- 
ciently recite the substance of the 
amended law (Mill. & V. Code § 5365), 
which was that “any person who shall 
unlawfully know and abuse a female 
under the age of 10 years shall be 
Alaa punished as in the case of 
rape.” State v. Brown, 53 S.W. 727, 
103 Tenn. 449. 


[b] Insufficient recital—A recital 
in the act of the law amended as “‘the 
criminal laws of the state” is not a 
suticient compliance with the require- 
ments, since it nowhere mentions the 
title or attempts to give the substance 
of the law intended to be changed. 
suai v. State, 32 S.W. 967, 96 Tenn. 


59. See also supra § 440. 


60. Memphis St. R. Co. v. State, 
75 S.W. 730, 110 Tenn. 598 (it carries 
no intimation whatever as to the title 
or substance of the act or the char- 
acter or subject matter of the act re- 
ferred to). 


61. Willis v. Mann Constr. Co., 236 
S.W. 282, 145 Tenn. 318 (as for in- 
stance, “Chapter 78 of the Acts of 
1897’). 

62. Mattei v. Clark Hard 
290 S.W. 977, 155 Tenn. 184." rs 


63. Gamble v. State, 19 S.W.(2a) 
279, 159 Tenn. 446; Stovall v.. Perry 
185'S.W. 708, 134 Tenn. 707; Wallace 
v. Goodlett, 58 S.W. 343, 104 Tenn 
670; State v. Runnels, 21 S.W. 665, 93 
Tenn. 320. ; 


64. Hardaway v. Lille, TS 
48 SW. 712. Some 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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section in the title, the act contains in its body 
substantially the same deseription of the statute 
amended ;°° and where the act purports to amend 
two sections of an official compilation of statutes, 
stating the numbers, and only one of such sections 
is found in the compilation, the reference to the 
section not found may be rejected as surplusage and 
there will still remain a sufficient recital of the 
statute to be amended.** On the other hand, the 
constitutional requirement cannot be complied with 
by reference to sections of an unofficial compila- 
tion of statutes.§* 


Reference to section for purpose of adoption.®® 
The reference in an act to sections of the code by 
number, in order to incorporate in the new act the 
provisions of such code sections, has the same effect 
as if the code sections had been copied into. the new 
act;*®® but such reference has no effect whatever 
on other code sections, not referred to by number, 
but being in the same article from which those 
specifically named are taken, and part of the same 
scheme of legislation, when such other sections have 
no bearing whatever on the new legislation.7° 


[§ 476] (3) In What Part of Bill Recital Made. 
The term “otherwise” in the provision under con- 
sideration’? means the preamble or body of the act 
as contradistinguished from the title or caption,7? 
and to satisfy the requirements of the provision the 
required recital must be made either in the title 
or in the body of the act.7* The recital required 
by the provision either in the body‘ or in the ti- 
tle™® is sufficient, and it will also be sufficient if the 
caption and the body of the bill taken together give 
notice of the legislation proposed.7® 


[§ 477] 7. Express Repeal of Amended Statute. 
In a few jurisdictions the constitutions, in addition 
to prohibiting amendment of a statute by reference 


65. State v. Browne, 53 S.W. 727, 
103 Tenn. 449; State v. Runnels, 21 
S.W. 665, 92 Tenn. 320. 


66. City Lumber Co. v. Temple, 195 
S.W. 1127, 138 Tenn. 88. 


67. Wilson v. Wilson, 195 S.W. 173, 
137 Tenn. 590; McCamey v. Cum- 


73. 
146 Tenn. 168; 


STATUTES 


“Title” defined see supra § 387. 


Reed v. Athens, 240 S.W. 439, 
Heiskell v. Knoxville, 
189 S.W. 857, 186 Tenn. 376; 
v. Turner, 10 S.W. 194, 87 Tenn. 124. 


74 Ransome v. State, 20 S.W. 310, 
91 Tenn. 716; Bank of Rome y. Hasel- 
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to its title only and requiring that the statute as 
amended shall be reénacted and published at 
length,** contain the further provision that the stat- 
ute amended shall be repealed. In some jurisdic- 
tions this last mentioned provision has been held 
to be directory only, and an amendatory act cannot 
be declared invalid merely because that direction 
has not been complied with,*® such provision, it, was 
said, not having been intended to abrogate the 
long established rule as to repeals by implication.*® 
On the other hand, in some jurisdictions it has been 
uniformly held that the provision under considera- 
tion is mandatory in character and that a noncom- 
pliance therewith renders the amendatory act void.8® 
Where, however, the amendatory act contains a 
clause plainly indicating the purpose of the legis- 
lature to repeal the statute amended, the constitu- 
tional requirement is satisfied although the intent 
to repeal may be inartistically and awkwardly ex- 
pressed,®1 or although there is an obvious error in 
giving the number of the chapter containing the. 
sections amended.§? ck 


Statute complete in itself. A provision requiring 
a repeal by an amendatory act of statutes which 
are to be amended has no application to an act which 
is complete in itself and contains the whole subject 
with which it assumes to deal.®* 


Supplemental legislation. The constitutional re- 
quirement as to repeal of statutes amended has 
no application to legislation which does not purport 
to change any part of a chapter of a compilation 
of statutes but simply adds thereto additional pro- 
visions which are to be incorporated into the chap- 
ter as new sections.** 


[§ 478] G. Mode of Enactment.®® Where stat- 
utes may be enacted by bill or by joint resolution,®® 
it has been held that a joint resolution duly passed 


Kan. 532; State v. Merchants Bank, 
139 N.W. 6538, 93 Neb. 1; State v. Ma- 
jors, 123 N.W. 429, 85 Neb. 376; Havy- 
erly v. State, 88 N.W. 171, 63 Neb. 83; 
State v. Byrum, 83 N.W. 207, 60 Neb. 
384; Reid v. Panska, 78 N.W. 534, 56 
Neb. 195; Reynolds v. State, 74 N.W. 
330, 53 Neb. 761; Horkeyw v. Kendall,. 
73. N.W. 953, 53 Neb. 522, 68 Am.S.R. 


Burnett 


mings, 172 S.W. 311, 130 Tenn. 494; 
Southern R. Co. v. Maxwell, 82 S.W. 
1137, 113 Tenn. 464; Memphis St. R. 
Co. v. State, 75 S.W. 730, 110 Tenn. 
598; Burnett v. Turner, 10 S.W. 194, 
87 Tenn. 124; Moses v. Groner, (Tenn. 
Ch.A.) 37 S.W. 1031. 


[a] Rule applied.—An act is void 
which refers to the law to be amend- 
ed as “section 2746 of the Revised 
Code.” ‘There is no ‘Revised Code’ of 
Tennessee, the legislature not having 
adopted or enacted any compilation of 
our statutes as such since the enact- 
ment of the Code in 1858, which, 
being the first Code, is not itself a 
revision. It therefore follows that it 
is not the amendment of a recognized 
law to amend the ‘Revised Code.’” 
Burnett v. Turner, 10 S.W. 194, 196, 
87 Tenn. 124. 


68. See also supra §§ 167-175. 

69. Quarles v. Sparta, 2 Tenn.Ch. 
App. 714. 

70. Quarles v. Sparta, supra. 

71. See supra § 471. 


72. Memphis St. R. Co. v. State, 75 
S.w. 730, 110 Tenn. 598; Shelton v. 
State, 32 S.W. 967, 96 Tenn. 521; State 
vy. Gaines, 1 Lea (Tenn.) 734. 


ton, 15 Lea (Tenn.) 216. 


75. Town of Pulaski v. Ballentine, 
284 S.W. 370, 153 Tenn. 393; Ransome 
v. State, 20 S.W. 310, 91 Tenn. 716. 


76. House v. Creveling, 250 S.W. 
357, 147 Tenn. 589; Van Dyke v. 
Thompson, 189 S.W. 62, 136 Tenn. 136. 


77. See supra § 446. 


78. Lehman v. McBride, 15 Ohio 
St. 573. 
[a] In Alabama, where the consti- 


tution formerly contained a provision 
requiring a repeal of the amended 
statute, the view was taken that the 
provision was directory only, and it 
was said that “it is plainly the duty 
of the legislature to formally repeal 
a section amended, but when it fails 
to do so, the courts should neverthe- 
less maintain the legislation if there 
is vigor enough in the constitution 
to correct the omission. In this case 
the constitution directly commands 
the precise thing to be done, and is a 
law that the section amended is re- 
pealed.”’ State Medical College v. 
Muldon, 46 Ala. 603, 609. 


79. Lehman vy. McBride, 15 Ohio 
St. 573. : 
80. State v. Guiney, 40 P. 926, 55 


623; State v. Tibbetts, 71 N.W. 990, 
52 Neb. 228, 66 Am.S.R. 492; German- 
American F. Ins. Co.. v. Minden, 71 
N.W. 995, 51 Neb. 870; Grand Island, 
etc., R. Co. v. Swinbank, 71 N.W. 48, 
51 Neb. 521; Aurora Board of Edu- 
cation v. Moses, 70 N.W. 946, 51 Neb. 
288; State v. Moore, 67 N.W. 876, 48 
Neb. 870; State v. Cobb, 62 N.W. 867, 
44 Neb. 434; South Omaha y. Tax- 
payers’ League, 60 N.W. 957, 42 Neb. 
671; State v. Corner, 34 N.W. 499, 22 
Neb. 265, 3 Am.S.R. 267; Lancaster 
County v. Hoagland, 8 Neb. 36; Sov- 
ereign v. State, 7 Neb. 409; Ryan v. 
State, 5 Neb. 276; Smails v. White, 4 
Neb. 353. 

81. State v. Stewart, 71 N.W. 998, 
52 Neb. 243. 

62. Dakota County School Dist. 
No. 11 v. Chapman, 152 F. 887, 82 
C.C.A. 35. 

83. Holmes v. Mason, 114 N.W. 
606, 80 Neb. 448 [reh den 115 N.W. 
770, 80 Neb. 454]. 

84. In re White, 51 N.W. 287, 33 
Neb. 812. 

85. Of statutes generally see su- 
pra §§ 36-38. 

86. See supra § 38. 
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by both branches of the legislature, signed by the 
presiding officers of each, and approved by the gov- 
ernor, may operate to amend an existing statute, 
where such amendment is of a temporary charac- 
ter;87 but there is authority apparently to the con- 


trary.°§ 


87. Oklahoma News Co. v. Ryan, 
224 P. 969, 101 Okl. 151. 


88. State v. Columbia Water Pow- 
er Co., 74 S.E. 26, 90 S.C. 568 (where 
the legislature by statute required 
that a navigable canal of the state 
should be opened for navigation, a 
mere concurrent resolution of the leg- 
islature could not amend the statute, 
or modify its force, by requiring the 
attorney-general to consent that the 
time for removal of obstructions be 
extended). 


89.. U.S.—Frost v. State Corp. 
Commn., 49 S.Ct. 285, 278 U.S. 515, 73 
L.Ed. 483 [rev 26 F. (2a) 508]; Davis 
v. Wallace, 42 S.Ct. 164, 257 Ds! 478, 
66 L.Ed. 325; Truax v. Corrigan, 43 
S.ct. 124, 257 U.S. 312, 66 L.Hd. 254, 
27 A.L.R. 375 [rev 176 P. 570, 20 Ariz. 
7]; Eberle v. Peo., 34 S.Ct. 464, 232 
U.S. 700, 58 L.Ed. 803 [aff 133 N.W. 
519, 167 Mich. 477]; Waters-Pierce 
Oil Co. v. State, 20 S.Ct. 518, 177 U.S. 
28, 44 L.Ed. 657; Filbert v. Arkansas, 
etc., Highway Dist., 2 F.(2d) 114; Ex 
Dp. Davis, 21 F. 396. 


rk.—Merritt v. Gravenmier, 277 


A 
S.W. 526, 169 Ark, 779. 


Cal.—Timmons v. Joplin, 106 P. 228, 
157 Cal. 15; Lamb v. McMullen, 106 
P, 229, 157 Cal. 14; Keech v. Joplin, 
1065 (Po22:2,, 157 Cal. 1 [transf from 


court of appeals, 101 P. 417, 9 Cal.App.” 


217]; Ex p. Sohncke, 82 P. 956, 148 
Cal. 262, 113 Am.S.R. 226, .2 L.R.A. 
N.S. 813; cae Mascolo, 142 P. 903, 25 
Cal.App. Los Angeles Vis _Lelande, 
104 P. nt. "411 Cal. App. 302 


Del.—Wilmington Trust Co. Vv. 
Highfield, 153 A. 864 
Sandels & H. Dig. §§ 2770-2781. St. 


So. 107. 


Ga.—Barker v. State, 44 8.E. 874, 
118 Ga. 35. 


Idaho.—Chapman vy. Ada County, 
284 PB. 259, 48 Idaho 632; Lemhi Coun- 
ty v. Boise Live Stock Loan Co., 278 
PRP. 214, 47 Idaho 712; Bissett v. Pio- 
neer Irr. Dist., 120 P. 461, 21 Idaho 


. 


Ill.— Ruban v. City of Chicago, 161 


N.E. 133, 330 Ill. 97; Rippinger v. 
Niederst, 148 N.E. 7, Sit OE: +2645 
L’Hote v. Milford, 72 N.E. 399, 213 


Tll. 418, 103 Am.S.R. 234; Peo. v. But- 
ler ye ean etc., Co., 66 N.H. 349, 201 
Till. 3 


Ky.—Ward v. Commonwealth, 15 
S.W.(2d) 276, 228 Ky. 468; Lanford 
v. Commonwealth, 273 S.W. 492, 209 
Ky. 693; Swiss Oil Corp. v. Shanks, 
270 S.W. 478, 208 Ky. 64 [aff 47 S.Ct. 
SORE PAG OS hie Uy Gener a lien Beg Yo eter ADE |S 
Nuetzel v. State Tax Commn., 265 
S.W. 606, 205 Ky. 124; Gay v. Brent, 
179 S.W. 1051, 166 Ky. 833. 


Md.—Bangs v. Fey, 152 A. 508, 159 
Md. 548; State v. Rice, 80 A. 1026, 115 
Ma. 317, 36 L.R.A.N.S. 344, Ann.Cas. 
19138A 1247. 


Mass.—In re Justices’ Opinion, 168 
Ane. 536, 269 Mass. 611, 66 A.L.R. 
147 


Mich.—Peo. v. Smith, 224 N.W. 402, 
246 Mich. 393; Peo. Vis Pose, 188 N.W. 
417, 218 Mich. 642; Spry Lumber Co. 
v. Sault Sav. Bank, etc., Co., 43 N.W. 
1S, Ut Michs «19:9, 48 Am.S.R. 396, 6 


L.R.A. 204; Palms v. Campau, 11 


STATUTES 


Mich. 109. 


Miss.—Holmes v. State, 111 So. 860, 
146 Miss. 351; Jordan v. State, 111 So. 
860; Buford v. State, 111 So. 850, 146 
Miss. 66; Johnson v. State, 111 So. 
595, 146 Miss. 593. 


Mo.—State v. Hartmann, 253 S.W. 
991, 299 Mo. 410; State v. Clark, .204 
S.W. 1090, 275 Mo. 95; State v. Gantt, 
203 S.W. 964, 274 Mo. 490; State v. 
Mills, 133 S.W. 22, 231 Mo. 493; Lex- 
ington v. Lafayette’ County Bank, 65 
S.W. 948, 165 Mo. 671. 


Neb. ea OVER Vv. aoe 75 N.W. 57, 
55 Neb. 


Se aee v. Bailey, 128 A. 389, 3 
N.J.Misc. 297. 


N.Y.—Peo. v. C. Klinck Packing Co., 
108'-N.E. 278, 214 N.Y. 121, Ann.Cas. 
1916D 1051; In re Markland, 96 N.E. 
427, 203 N.Y. 158; Peo. v. Mensching, 
79 N.E. 884, 187 N.Y. 8, 10 L.R.A.N.S. 
625, 10 Ann.Cas. 101; In re Cullinan, 
TANT. ATE 2, 08s. INE. S202 Reo. ev: 
Loughman, 229 N.Y.S. 657, 224 App. 
Div. 100 [aff 164 N.E. 253, 249 N.Y. 
369]; Peo. v. Walsh, 195 N.Y.S. 184, 
202 App.Div. 651; Buffalo Gravel 
Corp. v. Moore, 194 N.Y.S. 225, 201 
App.Div. 242, 39 N.Y.Cr. 511; Peo. v. 
Cook, 188 N.Y-:S. 291, 197 App.Div. 155, 
39 N.Y.Cr. 219; Bronx Parkway Com. 
V. it ylan, 198! IN.YGS. 274, 129" Mise: 
785 [aff 200 N.Y.S. 915, 206 App.Div. 
688 (aff 142 N.E. 297, 236 N.Y. 593)]; 
Public Service Commission for First 
Dist. v. Brooklyn Borough Gas Co., 
171 N.Y.S. 937, 104 Mise. 315 [mod 
178 N.Y.S. 93, 189 App.Div. 62]; In re 
Danniels, 131 N.Y.S. 651,.74 Misc. 485; 
In re Randall, 132 N.Y.S. 457, 73 Misc. 
539; Peo. v. Tiphaine, 3 Park.Cr. 241. 


N.C.—Allen v. City of Raleigh, 107 
S.E. 468, 181 N.C. 453; Quire v. Cald- 
well County, 100 S.E. 141, 173 N.CE39: 


RG fancas v. Ehr, 221 N.W. 883, 57 
N.D. 31 


Ohio. ae re Bachtel, 31 OhioCir.Ct. 
159 [aff 78 N.E. 1116, 74 OhioSt. 524]. 


Okl.—Ex p. Dickison, 280 P. 797, 138 
Okl. 266; Binion v. Dickison, 280 P. 
801, 138 Okl. 171. 


Or.—State v. Savage, 184 P. 567, 189 
P. 427, 96 Or.-53;. Portland v. Schmiat, 
PoCOnes lit. 


Philippine.—Governor yv. Agoncillo, 
50 Philippine 348. 


Tenn.—Tennessee Coal, ete., Co., v. 
Hooper, 175 S.W. 1146, 131 Tenn. Gat 


Tex.—White v. White, 196 S.W. 508, 
108 Tex. 570, L.R.A.1918A 33 9; Cathey 
v. Weaver, (Civ.App.) 193 S.W. 490 
[afe 242 S.w. 447, 111 Tex. 515]; Con- 
solidated Underwriters Vv. Kirby Lum- 
ber Co., (Commn.App.) 267 S.W. 703 
[rev (Civ, App.) 250 S.W. 476]; Moss 
v. Koetter, (Civ.App.) 249 S.W. 259% 
Miller v. State, 69 S.W. 522, 44 Tex. 
Cr. 99; “Ford v-State; 5 S.W. 145, 23 
Tex. App. 520. 


Va.—Whitlock v. rawiinn 53 S.E. 
401, 105 Va. 242. 


Wash.—Ex p. Donnellan, 95 P, 1085, 
49 Wash. 460. 


Wis.—Reliance Auto Repair Co. v. 
Nugent, 149 N.W. 377, 159 Wis. 488, 
Ann.Cas.1917B 307; State vy. Evans, 
110 N.W. 241, 130 Wis. 381. 


[a] As otherwise expressed, “‘the 


[§ 479] H. Invalidity or  Ineffectiveness 
Amendatory Act. 
tion that, where an act purporting to amend and 
reénact an existing statute is void, the original 
statute remains in ferce;® 


[§§ 478-479 


‘of 
It is a rule of general applica-_ 


and it has been held 


“unconstitutional amendment is treat- 


ed as quite distinct and severable 
from the prior statutes. They stand 
in full strength notwithstanding’ the 
independent and void effort to amend 
them.’ In re Justices’ Opinion, 168 
N.E. 536, 538, 269 Mass. 611, 66 A.L.R. 
1477. 


[b] In support of rule, it was said: 
(1) “A. void? thine is no ‘thing. Sekt 
changes nothing and does nothing. It 
has no power to coerce or release. It 


has no effect whatever. In the eye of 
the law it is merely a blank, the same 
as if the types had not reached the 
paper. It neither repealed nor sub- 
stituted, for as it is void it could do 
neither. . . ‘An unconstitutional 
act is not allaw; it confers no rights; 
it imposes no duties; it affords no 
protection; it creates no office; it is, 
in legal contemplation, as inoperative 
as though it had never been passed.’ ” 
Farrington v. Mensching, 79 N.E. 884, 
187 N.Y. 8, 22, 10 L.R.A.N.S. 625, 10 
Ann.Cas. 101 [quot Standard Engrav- 
ing Co. v. Volz, 193 N.Y.S. 831, 837]. 
(2) “The validity of a constitutional 
enactment . . . cannot be impaired 
or affected by an unconstitutional 
amendment. The amendment may be 
held invalid, but the act it amends, 
if free from constitutional objec- 
tions, will stand as it did before the 
unconstitutional amendment. It can- 
not for a moment be entertained that 
an unconstitutional amendment to a 
valid act can destroy the validity of 
the act. The amendatory act is void 
from its inception, and may be entire- 
ly discarded as unaffecting the orig- 
inal act.” Gay v. Brent, 179 S.W. 
1051, 1058, 166 Ky. 833. 


[ec] Rule applied.—(1) General 
Business L. §§ 340, 341, declaring ille- 
gal, and prescribing a penalty for, a 
combination whereby competition in 
the price of an article or commodity 
of common use is restrained, is not 
annulled, but is left unaffected, by the 
attempted amendment by L. (1918) ¢ 
490 § 1, exempting associations of 
farmers, and so denying equal protec- 
tion of the laws. Standard Engraving 
Co. v. Volz, 193 N.Y.S. 831, 200 App. 
Div. 758. (2) L. (1916) ec 604, amend- 
ing L. (1906) c 125, fixing maximum 
gas rate, being void and confiscatory 
from its inception, was binding nei- 
ther on the public service commis- 
sions nor a gaS company, and upon 
being declared unconstitutional still 
left the maximum gas rate prescribed 
by the act of 1906. Public Service 
Commission for First Dist. v. Brook- 
lyn Borough Gas Co., 171 N.Y.S. 937, 
104 Mise. 315 [mod 178 N.Y.S. 93, 189 
App. Div, 62)... (3) LL... (9138) p45; 
amending L. (1903) p 99 § 12, so as to 
provide for a hearing of charges 
against a city fireman by a board com- 
posed of the county, circuit, and pro- 
bate judges, imposes on the judges 
executive duties, contrary to Const. 
art 8, so that a fireman can be re- 
moved by a hearing under the act of 
1903 as it was before the attempted 
amendment. McQuade v. City of 
Joliet, 127 N.E. 690, 298 Ill. 515. (4) 
That an amendment to the income tax 
act was violative of Const. art 2 § 15, 
in that it made an increased rate ap- 
plicable to the income earned during 
the year 1919 prior to adoption of the 
amendment, and was therefore retro- 
Spective in its operation, did not pre- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to apply in jurisdictions where by organic law®® 
or judicial construction®! the amending act operates 
as a repeal of the statute amended; and the rule 
has also been held to apply although the amending 
act contains a repealing clause, the repealing clause 


STATUTES 
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itself falling with the void amending act.®2  Al- 
though an act is entitled an act to amend a desig- 
nated section of an existing statute, if in fact it 
contains no provision amendatory of such section, 
the latter remains in full force and effect.®? 


VIII. CODIFICATION, REVISION, AND COMPILATION 
3 [By Wituiam A. Martin] 


[§ 480] A. In General. In all jurisdictions it is 
the practice to collect the statute law®* and sys- 
tematically arrange it into a body of laws variously 
described as a “Code,” “Revised Statutes,” “Con- 
solidated Laws,” “Compiled Laws,” and the like.®® 
This work is done by commissioners or codifiers 
under authority vested in them by the legislature,?® 
which, in turn, derives its authority from the or- 
ganic law.°7 


Revision or codification. The purpose of a revi- 


‘sion or codification of laws is to make them as cer- 


tain as practicable and to enable every citizen read- 
ily to find where they are and what they declare, 
by publishing them in a systematic, condensed, but 
clear and comprehensive, form.°® <A revision or 
codification of statutes is something more than a 


restatement of the substance thereof in different 
language.°® It implies a reéxamination of them, 
and is applied to a restatement of the law in a cor-> 
rected and improved form,! which restatement may 
be with or without material change.2 Power con- 
ferred on the legislature to revise the laws permits 
it to do so in its own way, and to any extent, sub- 
ject, of course, to the limitation that the substance 
of the proposed revision is not otherwise prohibit- 
ed by the constitution.* Revision or codification of 
laws may be effected by the omission of some laws,* 
by changing words or phrases for the purpose of 
harmony or brevity without in fact changing the 
meaning,® or by the incorporation of new and ma- 
terial matter;® and may operate to change the ex- 
isting. law.7...The code or revision is intended to 
take the place of the law as previously formulated,® 


vent the collection of the tax provided 
for prior to the amendment on the in- 
come earned prior to the amendment. 
Smith v. Dirckx, 223 S.W. 104, 283 Mo. 
188, 11 A.L.R. 510. 


90. Judson v. Bessemer, 6 So. 267, 
87 Ala. 240, 4 L.R.A. 742, 


91. Wilkison v. Marion County 
Children’s Guardians, 62 N.E. 481, 158 
Ind. 1; State v. Peelle, 22 N.E. 654, 
24. Ind, 495; 


92. Allen v. City. of Raleigh, 107 
S.B. 463, 181 N.C. 453; State v. Ehr, 
221 N.W. 883, 57 N.D. 310. See Wil- 
liams v. State, 125 A. 661, 667, 81 
N.H. 341, 39 A.L.R. 490 (“a valid act 
is not affected by the enactment of a 
void amendment, even if there are 
words of express repeal unless it is 
elear the Legislature intended such 
repeal’). Apparently contra Mesh- 
meier v. State, 11 Ind. 482. 


93. Mobile County Revenue Road 
Comrs. y. State, 50° So. 972, 163 Ala. 
441. 

94. “Statute law” defined supra 
§ 2. 

95. See statutes of various states; 
and of the United States. 


“Code” 11 C.J. p 941. 

“Codify” 11 C.J. p 944. 

“Compiled statutes” 12 C.J. p 238. 

“Consolidated laws” 12 C.J. p 530. 

“Revised Statutes” of New York 
see In re Norton, 57 N.Y.S. 407, 39 
App.Div. 369. 

{a] Publication.—A constitutional 
provision that the law, civil and crim- 
inal, shall be revised, digested, ar- 
ranged, and published in such man- 
ner as the legislature shall direct con- 


templates publication of the codes of 
the state. Marshall v..Clark, 22 Tex. 
23. 


96. See infra § 481. 
97. See constitutional provisions. 


98. Hamilton v. Rathbone, 20 S.Ct. 
155, 175 U.S. 414, 421, 44 L.Ed, 219; 
Georgia Cent. R. Co. v. State, 31 S.H 


State v. Meares, 145 S.. 695, 148 S.C. 


[a] As otherwise expressed, ‘‘The 
main object of the revision was to in- 
corporate all the existing statutes in 
a single volume, that a person desir- 
ing to know the written law upon any 
Subject might learn it by an examina- 
tion of that volume, without the ne- 
cessity of referring to prior statutes 
upon the subject. If the language of 
the revision be plain upon its face, the 
person examining it ought to be able 
to rely upon it.” Hamilton v. Rath- 
bone, 20 S.Ct. 155, 175 U.S. 414, 421, 44 
L.Ed. 219 [quot McCamy v. Payne, 113 
So. 712, 94 Fla. 209, 116 So. 267, 270, 
94 Fla. 210 (foll Bingham v. Sumner, 
116 ‘So. 270; 95° Fla: 271) 1). 


[b] In support of this view it was 
said: “Not only is the rule announced 
as to the effect of the enactment of 
the Revised Statutes supported by 
authority and history, but by reason 
and necessity. The law to be just and 
effective must be accessible and cer- 
tain. To say that the citizen, in or- 
der to know the. law by which his 
rights are to be determined, must go 
through the many volumes of session 
laws enacted by nearly 40 different 
Legislatures, and examine the origi- 
nal acts, including the captions and 
repealing acts and clauses, is not to 
be seriously considered. The Roman 
citizen who had to read only 3,000 
plates of brass, on which his laws 
were recorded, had, as compared to 
this, an easy undertaking. The ses- 
sion laws are. for all practical pur- 
poses inaccessible to the average 
citizen, and the task of searching 
through thém to ascertain the law an 
insurmountable one. . And yet, 
unless the Revised Statutes constitute 
the law—are the law—citizens and 
courts alike will be compelled to seek 
it in the Session Acts of the Legis- 
lature.” . American Indemn. Co. v. 
Austin, 246 S.W. 1019, 1025, 112 Tex. 
239, 


99. Becker v. Green County, 184 
N.W. 715, 186 N.W. 584, 176 Wis. 120. 


1. Gibson v..State, 106 So. 231, 214 
Alaaso. Meratt inst. vi. New York 


531, 540, 104 Ga. 831, 42 L.R.A. 518; |! City, 75 N.B. 1119, 183 N.Y. 151, 5 Ann. 


Cas; 198;— Hartford “¥: Ins: Co. =v. 

Walker, 61 S.W. 711, 94 Tex. 473 [re- 

versing (Civ.App.) 60 S.W. 820]; 

Becker v. Green County, 184 N.W. 715, . 
186 N.W. 584, 176 Wis. 120; Suther- 

land St. Constr. (Lewis ed) § 269. 


2. Pratt Inst. v. New York City, 
V5) NEE 11195 1183) INGY. 15d, 5. Ann, Gass 
198; Becker v. Green County, 184 
N.W. 715, 186 N.W. 584, 178 Wis. 120; 
Sumerian St. Constr. (Lewis ed) § 


@ American Indemn. Co. v. Aus- 
tin, 246 S.W. 1019, 112 Tex. 239 [rev 
(Civ:App.) 211 S.W, 812]; Briggs v. 
puceuen, (Tex.Civ.App.) 19 S.W.(2d) 


4 State v. Towery, 39 So. 309, 143 
Ala. 48; Rutledge v. City of Green- 
ville, 152 S.E. 700, 155 S.C. 520; Amer- 
ican Indemn. Co. v. Austin, 246 S.W. 
1019, 112 Tex. 239 [rev (Civ.App.) 211 
S.W. 812]; Briggs v. Buckner, (Téx. 
Civ.App.) 19 S.W.(2d) 190. 


Repeal of statutes by revision or 
codification see infra §§ 521-525. 


5. Pratt Inst. v. New York City, 75 
NEEL LS] LSo tN Yee bu eOmeAcnin Geree 
198; American Indemn. Co. v. Austin, 
246 S.W. 1019, 112 Tex. 239 [rev (Civ. 
App.) 211 S.W. 812]; Briggs v. Buck- 
ner, (Tex.Civ.App.) 19 S.W.(2d) 190. 
And see infra § 493. 


6 State v. Towery, 39 So. 309, 143 
Ala. 48; Pratt Inst. v. New York City, 
75 N.HB. 1119, 183 N.Y. 151, 5 Ann.Cas. 
198; American Indemn. Co. v. Aus- 
tin, 246 S.W. 1019, 112 Tex. 239 [rev 
(Civ.App.) 211 S.W. 812]; Briggs v. 
Buckner, (Tex.Civ.App.) 19 S.W.(2d) 
190; American Nat. Ins. Co. v. Col- 
lins, (Tex.Civ.App.) 149 S.W. 554. 


7 OL. T. Stanley Estate v. First 
Nat. Bank, (Tex.Civ.App.) 24 S.w. 
(2a) 440; Becker v. Green County, 
184 N.W. 715, 186 N.W. 584, 176 Wis. 
120. 


8. Birmingham Minéral R. Co. v. 
Harris, 13 So. 377, 98 Ala. 326; Pratt 
Inst. v. New York City, 75 N.E. 1119, 
P83" N. Ys hb 1; °° 157, 95 Ann-Cas!, 198 
American Indemn. Co. v. Austin, 246 
Sow. 1019, 112 Tex. 239; ~ Becker’ v. 
Green County, 184 N.W. 715, 186 N.W. 
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and to include all the statute law of the state of a 
general and permanent nature up to the date of 
its adoption,® unless it is otherwise provided in the 
code or revision,!® or in the act of the legislature 
adopting it;11 and it must be considered and treat- 
ed as comprising all the statute law on the subjects 
indicated by the various titles in the code or re- 
vision.12 If the system is defective in any of its 
parts, the remedy is to be found in legivlative 
amendments.!* A code or revision is usually di- 
vided, for the sake of clearness and convenience of 
reference, into chapters,!‘ titles,1® and articles or 
sections.?® 


Compilation. Where the constitution expressly 
forbids the revision of the laws, and in providing 
for a compilation confines it to existing laws, and 
the approval of it is made by commissioners and 
not by the legislature, and a compilation is made 
under the authority of such provision, it is the orig- 
inal law which continues to exist, and the compiled 
laws have no force except as a compilation of ex- 
isting statutes, properly arranged, but not altered.17 


[§ 481] B. Commissioners Appointed To Codify 


Sutherland St. 11. 


584, 176 Wis. 120; 
178 Ky. 588; 


Constr. (Lewis ed) § 269. 


STATUTES 


Burke v. Layoff, 199 S.W. 775, 
Broaddus v. Broaddus, 


nl tp i 


~ T§§ 480-481 


foe 


or Revise. Broadly speaking, the powers of com- 
missioners appointed to revise or codify existing 
laws are such as are vested in them by the legisla- 
ture acting within constitutional limitations,** and, 
according as the statute may provide, consist in 
arranging in systematic, simplified, and condensed 
form the laws then in foree,!® in suggesting to the 
legislature such contradictions, omissions, and im- 
perfections as may appear in the original text of 
the acts and the mode in which they shall have 
reconciled, supplied, and amended the same,?° in 
designating such acts or parts of acts as in their 
judgment ought to be repealed with the reason for 
the same,2!>and in recommending the passage of 
such new acts as may appear necessary and ex- 
pedient.22. Nevertheless, under limitations imposed 
by the organic law itself, and usually by the terms 
of the act from which they derive their powers, com- 
missioners appointed to revise or codify existing 
laws have no power to change such laws or to create 
new laws, or to revive laws not in force at the 
time of the revision;?* and such power cannot be 
delegated to them by the legislature,?* and any 
act purporting to do so would be ultra vires and 


31.S.E. 531, 42 L.R.A. 518, 104 Ga. 8315 
McDaniel v. Campbell, 78 Ga. 188. 


“By adopting it the legislature say 
the same thing, in effect, as when a 
particular section is amended by the 
words ‘so as to read as follows.’ The 
revision is a substitute; it displaces 
and repeals the former law as it stood 
relating to the subjects within its 
purview.” Sutherland St. Constr. 
(Lewis ed) § 269 [quot Pratt Inst. v. 
New York City, 75 N.E. 1119, 183 N.Y. 
151, 157, 5 Ann.Cas. 198]. : 


9. Bales v. State, 63 Ala. 30; Hoov- 
er v. State, 59 Ala. 57; Barker v. Bell, 
46 Ala. 216; Burke v. Layoff, 199 S.W. 
775, 178 Ky. 588; Sellers v. Com., 13 
Bush (Ky.) 331; Broaddus v. Broad- 
dus, 10 Bush (Ky.) 299; Rutledge v. 
City of Greenville, 152 S.E. 700, 155 
S.C. 520; State v. Meares, 145 S.E. 
695, 148 S.C. 118. And see infra § 487 
text and note 65. 


[a] Omitted statutes.—As a con- 
Sequence of the rule above. stated, 
statutes not incorporated bodily in the 
code as part of the general statutory 
law become inoperative. Rutledge v. 
City of Greenville, 152 S.E. 700, 155 
S.C. 520. 


{b] In South Carolina the consti- 
tution expressly directs that the code 
shall be declared by the general as- 
sembly to be the only general statu- 
tory law of the state. State v. Meares, 
145 S.E. 695, 148 S.C. 118. 


{c] Second edition of revised stat- 
utes of United States is neither a new 
revision nor a new enactment, as it 
is only a compilation containing the 
original law, with certain specific al- 
teration made by subsequent legisla- 
tion incorporated therein. Wright vy. 
US. lbiCt- Cl. 80: 


10. Barker v. Bell, 46 Ala. 216. 


[a] Nature of acts excluded by 
code from its operation.—A section of 


a code which excludes from the op- |]. 


eration of the code any act theretofore 
passed by the legislature between 
designated dates refers to acts of a 
general nature only and does not ap- 
ply to an act incorporating a corpora- 
tion which is a private act. Virginia 
Dev. Co. v. Crozer Iron Co., 17 S.E. 
806, 90 Va. 126, 44 Am.S.R. 893, 


10 Bush (Ky.) 299. 


.12. Burke v. Layoff, 199 S.W. 775, 
178 Ky. 588; Bunnell v. Bunnell, 64 
S.W. 420, 65 S.W. 607, 111 Ky. 566; 
Broaddus v. Broaddus, 10 Bush (Ky.) 
299; Becker v. Green County, 184 N. 
W. 715, 186 N.W. 584, 176 Wis. 126. 


13. Broaddus v. Broaddus, 10 Bush 
(Ky.) 299. 


14. Cleaves v. Jordan, 35 Me. 429 
(each chapter of the revised statutes 
is a statute or act on the subject to 
which it relates). 


15. Broaddus v. Broaddus, 10 Bush 
(Ky.) 299; Louisville Public Ware- 
house Co. v. Miller, 81 S.W. 275, 26 Ky. 
L. 351 (each holding that any title 
of the Kentucky statutes must be con- 
sidered as containing all the law on 
Br Ray ir embraced under such 
itle). 


16. See codes and revisions of the 
several states. 


17. Stewart v. Riopelle, 12 N.W. 36, 
48 Mich. 177. 


18. See cases infra this section. 


[a] Power to codify laws concern- 
ing corporations.—A statute creating 
a commission to codify the statutes 
concerning public, private, and other 
corporations confers authority to 
codify all laws concerning public cor- 
porations, such as towns, and is broad 
enough to cover penalties to be in- 
flicted on delinquent officials. State v, 
eagle 103 N.E. 807, 55 Ind.App. 


19. Mathis v. State, 12 So. 681, 
31 Fla. 291; Georgia Cent. R. Co. v. 
State, 31 S.E. 531, 104 Ga. 831, 42 L. 
R.A. 518, 


20. Mathis v. State, 12 So. 681, 31 
Fla, 291. 


21. Mathis v. State, supra. 
22. Mathis v. State, supra. 


Meck Ark.—Vinsant v. Knox, 27 Ark; 


Fla.—Martin v. Johnson, 14 So. 725, 
33 Fla. 287; Mathis v. State, 12 So. 
681, 31 Fla. 291. 


Ga.—Georgia Cent. R. Co. v. State, 


Mo.—Ex p. Hutchens, 246 S.W. 186, 
296 Mo. 331; Bowen v. Missouri Pac. 
R. Co., 24 S.W. 436, 118 Mo. 541. 


N.H.—In re School Law Manual, 4 
A. 878, 63 N.H. 574; Gould v. Ray- 
mond, 59 N.H. 260. 


Tex.—Capley v. Hudson, (Civ.App.) 
286 S.W. 531. 


[a] Constitutional provision not 
conferring power.—Const. art 15 § 11, 
providing for the “rearrangement and 
revision of the statute laws so as to 
have but one law on any one subject,” 
gave no power to the revisers to pre— 
pare new laws, or to alter or amend 
old statutes, any further than was 
necessary to render them consistent 
among themselves and in harmony 
with the new constitution. Vinsant v. 
Knox, 27 Ark. 266. 


{b] Statutes not conferring power.. 
=-@) Statutory authorization to com- 
missioners to “revise, simplify, ar- 
range, and consolidate” statutes desig-- 
nated in the act does not confer on the. 
commissioners the power of creating 
new laws. Mathis v. State, 12 So. 681, 
31 Fla. 291. (2) A legislative: act 
merely providing for the appointment 
of a commissioner to compile the pub-— 
lic laws of New Hampshire relating to 
schools does not sanction an altera- 
tion of the school laws. In re School 
Law Manual, 4 A. 878, 63 N.H. 574. 


ee Ark.—Vinsant v. Knox, 27 Ark. 


Fla.—Mathis v. State, 12 So. 681, 
31 Pla. 291. 


Ga.— Georgia Cent. R. Co. vy. State,. 
a: 531, 533, 104 Ga. 831, 42 L.R.AL 


Mo.—Bowen v. Missouri Pac. R. B 
24 S.W. 436, 118 Mo. 541. air 
N.H.—In re School Law Manual, 4 


AL’878, 63 N.H. 574; 
mond, 59 N.H. 260. 


ects v. Gaunt, 9 P. 55, 18 Or. 


“Even if the legislature had at- 
tempted to confer upon the commis- 
sioners the power to make changes in 
the law, and to embody in the Code 


such new matter as they saw proper,,. 


For later cases, developments and changes in the law see Annotations, same title and section numper 


Gould v. Ray- 


§§ 481-483] 


void.** The duties of the commissioners and their 
exercise of the same can never constitute a limita- 
tion upon the law making power,?® and it may re- 
turn with or without revisory additions or correc- 
tions what the commissioners did not recommend 
or reject or what they reeommended.?7 


Affixing of titles to chapters and sections of a 
compilation of laws by the compilers and not by 
the legislature does not affect the validity thereof 
where the compilation was adopted by the legisla- 
ture, although the titles were not.28 


Noncompliance with directory statutory provi- 
sions. Noncompliance of a revision committee with 
the statutory requirement to note at the lower mar- 
gin of a statute included in a revision amendment 
of a previous statute does not affect the validity 
of the statute as amended, since these notations 
were only intended to aid and facilitate the exam- 
ination and investigation of the statute on any 
particular subject and not to enlarge, modify, or 
repeal the law or affect it in any manner.?® 


Time for making report. Time fixed by a stat- 
ute for the report of commissioners to edit and 


such an act of the legislature, in so 
far as its purpose was to thus create 
new legislation for the state, would 
have been an absolute nullity. Enact- 
ing and changing laws for a state de- 


supra § 14 et seq. 


34. 


STATUTES 


Enactment of bills generally see 


33. See supra § 379 et seq. 
Ala.—Ex p. Thomas, 21 So. 369, 
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codify the laws of a state and to report necessary 
and desirable changes to the general assembly is 
directory merely, and members of the commission 
and those in their employ are entitled to compen- 
sation for necessary services rendered after the 
expiration of the time designated by the statute 
for making the report.?° 


Judicial inquiry into correctness of proceedings 
of commissioners. A court cannot, in an ordinary 
civil suit, permit any inquiry into the correctness 
of the proceedings of the revising committee, ap- 
pointed by the general assembly for a revision of 
the statutes.31 


[§ 482] c. Adoption and Enactment—1. Necessi- 
ty. In adopting a code or revision, the legislature 
must pass a bill therefor the same as any other 
law.?? 


[§ 483] 2. Requisites and Sufficiency—a. Title of 
Adopting Act. The constitutional provision that 
no bill shall embrace more than one subject. which 
shall be expressed in the title®* is not violated by 
a legislative act adopting a codification or revision 
of statutes under some comprehensive title,?* such 


[a] Reasons for rule—(1) “An 
ACti he adopting a code, or a sys- 
tem of laws, obviously does not fall 
within any of the classes of mis- 
chiefs which this restriction in the 
constitution was intended to remedy. 


-was tried; 


-force of law.” 


volves by the constitution upon the 
legislative branch of its government, 
and that branch cannot delegate the 
power to another.” Georgia Cent. R. 
-Co. v. State, supra. 


ees State v. Gaunt, 9 P. 55, 13 Or. 
26. Martin v. Johnson, 14 So. 725, 


33° Fla. 287. 
27. Martin y. Johnson, supra. 


28. People v. Howard, 40 N.W. 789, 
“73 Mich. 10. 


29. State v. Wray, 19 S.W. 86, 109 
Mo. 594. 


30. Trewin v. Executive Council, 
(lowa) 175 N.W. 945. 


31. Eld v. Gorham, 20 Conn. 8, 16. 


“We are bound to consider the copy 
of the published statutes, thus cer- 
tified by the secretary, as containing 
the veritable and only statute laws 
of the state, when the present action 
and 305 <3 therefore; “it 
is not competent for us, in this suit 
and jin this mode, to permit any en- 
quiry as to the propriety of the course 
taken by the committee of revision. 

. It is sufficient to say, that 


“until the records of the state, as they 


now stand, are legally and regularly 
obliterated or corrected, they must re- 
-ceive implicit faith and credit. If 
there be any legal remedy in those 
tribunals, it is not by collaterally im- 
peaching their validity, in the mode 
here attempted, but would probably 
‘be, by some direct and specific pro- 
ceeding, more appropriate to that pur- 
Eld v. Gorham, supra. 


pose.” 
32. Mathis v. State, 12 So. 681, 31 
Fla. 291; American Indemn. Co. v. 


Austin, 246 S.W. 1019, 112 Tex. 239, 
Stevens v. State, 159 S.W. 505, 506, 70 


~Tex.Cr. 565. 


“That codifiers have any authority 
to add to, amend, omit, or write new 


-statutes, none aS we understand con- 


tend; it is when the Legislature 
enacts their work into law which 
gives to their work vitality and the 
Stevens v. State, supra. 


113 Ala. 1; Ex p. Pollard, 40 Ala, 77. 


Cal.—Clarke v. Mead, 36 P. 862, 102 
Cal. 516. : 


Fla.—Martin v. Johnson, 14 So. 725, 
33 Fla. 287. See Mathis v. State, 12 


‘So. 681, 31 Fla. 291 


Ga.—Georgia Cent. R. Co. v. State, 
pagheen 531, 104 Ga. 831, 42 L.R.A. 


Iowa.—Cook v. Marshall County, 
93 N.W. 372, 119 Iowa 384, 104 Am.S.R. 
283 [aff 25 S.Ct. 233, 196 U.S. 261, 49 
L.Ed. 471]; Porter v. Thomson, 22 
Iowa 391. 


Minn.—Johnston vy. Harrison, 50 N. 
W. 923, 47 Minn. 575, 28 Am.S.R. 382. 


Mo.—State v. Dinnisse, 19 S.W. 92, 
109 Mo. 434; State v. Brassfield, 81 
Mo. 151, 51 Am.R. 234 [overr in part 
ou arees grounds 88 Mo. 88, 57 Am.R. 

dis 


Mont.—State v. Hedrick, 294 P. 375, 
88 Mont. 551. 


N.D.—Tribune Printing, etc., Co. v. 
Barnes, 75 N.W. 904, 7 N.D. 591. 


Philippine.—Ayson v. Rizal Provin- 
cial Bd., 39 Philippine 931. 


Tex.—McLaine v. Paschal, 28 S.W, 
711, 8 Tex.Civ.App. 398. Apparently 
contra Judd v. State, 62 S.W. 543, 25 
Tex.Civ.App. 418. 


Wash.—State v. Tieman, 73 P. 375, 
32 Wash. 294, 98 Am.S.R. 854; Mars- 
ton v. Humes, 28 P. 520, 3 Wash. 267. 


See Heller v. Peo., 31 P. 773, 2 Colo. 
A. 459 [rev on other grounds 43 P, 124, 
22 Colo. 11] (as tending to sustain 
this doctrine); Oshe v. State, 37 Ohio 
St. 494 (where it was held that an act 
entitled “an act to revise and consoli- 
date the general statutes of” a state 
embodied in the revised statutes was 
not void as being in conflict with a 
constitutional provision of the char- 
acter above mentioned on the grounds 
first, that the provision was intend- 
ed to operate only upon bills in their 
progress through the general as- 
sembly, and second, that the provi- 
sion was directory. only). 


No one need be misled by a title to an 
act which declares that its purpose is 
to adopt a certain code or system of 
laws; nor is there anything in such 
an act to occasion any alarm that it 
would pass contrary to the wishes of 
the people by virtue of improper com- 
binations among members of the leg- 
islature. What the constitution looks 
to is unity. of purpose.. It does not 
mean by one subjeet-matter only such 
subjects as are so simple that they 
cannot be subdivided into topics; but 
it matters not how many subdivisions 
there may thus exist in a statute, or 
how many different topics it may em- 
brace, yet if they all can be included 
under one general, comprehensive 
subject, which can be clearly indi- 
eated by a comprehensive title, such 
matter can be’ constitutionally em- 
bodied in a single act of the legis- 
lature. On the other hand, should the 
iegislature embody in one’act two or 
more different subjects, however sim- 
ple they may be, which have no rela- 
tion or connection whatever one with 
the other, the constitution is violat- 
ed.” Georgia Cent. R. Co. v. State, 31 
S.E. 531, 536, 104 Ga. 831, 42 L.R.A. 
518. (2) ‘Any construction of this 
provision of the constitution that 
would interfere with the very com- 
mendable policy of incorporating the 
entire body of statutory law upon one 
general subject in a single act, in- 
stead of dividing it into a number of 
separate acts, would not only be con- 
trary to its spirit, but also seriously 
embarrassing to honest legislation. 
All that is required is that the act 
should not include legislation so in- 
congruous that it could not, by any 
fair intendment, be considered ger- 
mane to one general subject. The 
subject may be as comprehensive as 
the legislature chooses to make it, 
provided it constitutes, in the consti- 
tutional sense, a single subject, and 
not several. The connection or rela- 
tionship of several matters, such as 
will render them germane to one sub- 
ject and to each other, can he of vari- 
ous kinds, as, for example, of means 
to ends, of different subdivisions of 


ithe same subject, or that all are de- 


890 


as, “Code of Civil Procedure,”?> “Code of Civil 
Practice,”®* “A Code of Law,”3? “Criminal Code,’’?§ 
“Penal Code,”3® “Probate Code,”4® “Revised Civil 
Statutes,”4! “Revised Statutes,’”42 “Crimes and 
Criminal Procedure,’’*? “Statutes in Relation to 
Crimes and Their Punishment,’’#* and the like. The 
legislature may adopt just as comprehensive a title 
as it sees fit, and if such title when taken by it- 
self relates to a unified subject or object, it is good, 
however much such unified subject is capable of 
division.*> A limitation which has been placed on 
the foregoing doctrine in one state is that, where 
a legislative commission, empowered to revise and 
rearrange the statute law of the state, assumes to 
go beyond these powers and provide for original 
legislation, in order that such legislation may be 
_valid, it must be regularly, by separate titles, en- 
acted as original statutes, although if their revi- 
sion was within the terms of their authority, a 
single enactment might be sufficient.*® 


[§ 484] b. Enacting Clause. As in the case of 
other bills,*7 a bill adopting a code or revision must 
contain an enacting clause.*® 


[§ 485] c. Setting Out Contents of Code or Re- 
vised Statutes. In the absence of constitutional 
requirement, where the legislature adopts a body 
of laws such as a “Code” or “Revised Statutes,” 
the adopting act need not contain in its body any 
of the various provisions of the law which it seeks 
to declare of force,*® but it will be sufficient to 
refer to them as accompanying the act.°° <A code, 
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body, or system of law, or chapters thereof,°* 
may be adopted or enacted by a single act of the 
legislature, without violating either the letter or 
spirit of the constitutional prohibitions against re- 
viving, revising, or amending statutes by reference 
to title only and requiring that so much thereof as 
is revived, revised, or amended shall be reénacted 
and published at length;®* and this is so although 
it may contain inconsistent or repugnant provisions’ 
or although one section or part may be modified.** 
The constitutional provision has no application to 
adopting a code or parts of one,®® but only to the 
ordinary case of reviving or amending a law in the 
strict sense of these terms.°® However, in Louisi- 
ana there is a provision of the constitution which 
expressly prohibits the legislature from adopting 
any system or code of laws by general reference to 
such system or code, and which provides that in 
all cases the legislature shall recite at length the 
several provisions of the law it may enact;°* but 
this provision does not have a retrospective opera- 
tion;®§ and obviously has no application to a re- 
enactment of a single section;®® nor is this pro- 
vision violated by an act which makes reference 
to two articles of an official compilation of statutes 
merely in aid of its purpose to define accurately 
the crime which the statute denounces and pun- 
ishes,®° or by an act which makes it a penal offense 
to violate whatever rules necessary for the conser- 
vation of the public health the board of health may 
make,®1 


[§ 486] d. Reading of Adopting Bill. A consti- 


signed for the same purpose, or that 
both are designated by the same 
term.” Johnson v. Harrison, 50 N.W. 
923, 47 Minn. 575, 578, 28 Am.S.R. 
382. 


35. Johnson y. Harrison, supra; 
Marston v. Humes, 28 P. 520, 3 Wash. 
267, 276. 


“Under this subject innumerable 
subheads and subjects can easily be 
earved out. Such title is good because 
the legislature has seen fit to take 
a comprehensive subject which can 
properly cover all of such subjects. 
If the legislature can thus by a name 
sufficiently comprehensive embrace 
all the subjects properly relating to 
civil procedure, it must follow that 
by adopting a subject sufficiently gen- 
eral it can embrace in one act all the 
statute law of the state.” Marston v. 
Humes, supra. 


36. Porter v. Thomson, 22 Iowa 
ile 


37. Exp. Pollard, 40 Ala. 77; Mars- 
ton v. Humes, 28 P. 520, 3 Wash. 267. 


388. Marston v. Humes, supra. 


39. Ex p. Pollard, 40 Ala. 77; John- 
son v. Harrison, 50 N.W. 923, 47 Minn. 
575, 28 Am.S.R. 382. 


40. Johnson v, Harrison, supra, 


41. McLane v. Paschal, 28 S.W. 
711, 8 Tex.Civ.App. 398. 


42. Martin v. Johnson, 14 So. 725, 
33 Fla. 287. 


[a] Inclusion of provisions omitted 
by revisers.—The failure of the com- 
missioners to include in the revision 
of the statutes submitted by them to 
the legislature of 1891 certain pro- 
visions of statutory law in force at 
the time did not affect the power of 
the legislature to provide, in the stat- 


ute of that year entitled “An act to 
enact the Revised Statutes. and_to 
provide for the printing, sale and dis- 
tribution thereof,” that such omitted 
provision should be added to the draft 
of such revision, and be a part there- 
of, nor did it render the title of the 
act insufficient as an expression of the 
Subject of the act, including such 
omitted provisions. Martin v. John- 
son, 14 So. 725, 33 Fla. 287. 


43. State v. Brassfield, 81 Mo. 151, 
51 Am.R. 234. 


44. Cook v. Marshall County, 93 
N.W. 372, 119 Iowa 384, 104 Am.S.R. 
283 [aff 25 S.Ct. 233, 196 U.S. 261, 49 
L.Ed, 471]; State v. Dinnisse, 19 S.W. 
92,109 Moa. 434. 


45. Marston v. Humes, 28 P. 520, 3 
Wash, 267. \ 


46. Vinsant v. Knox, 27 Ark. 266. 
47. See supra §§ 148-153. 


48. Mathis v. State, 12 So. 681, 31 
Fla. 291; American Indemn. Co. v. 
Austin, 246 S.W. 1019, 112 Tex. 239. 


49. Dew v. Cunningham, 28 Ala. 
466, 65 Am.D. 362; Mathis v. State, 12 
So. 681, 31 Fla. 291; Georgia Cent. R. 
Co, v. State, 31 S.E. 531, 104 Ga. 831, 
42 L.R.A. 518; State v. Davis, 229 P. 
757, 116 Kan. 668. See Bibb County 
Loan Assoc. v. Richards, 21 Ga. 592 
(as sustaining this proposition), 


50. Mathis v. State, 12 So. 681, 31 
Fla. 291; State v. Davis, 225 P. 1064, 
116 Kan. 668. 


51. Ex p. Thomas, 21 So. 369, 113 
Ala. 1; Hunt v. Wright, 11 So. 608, 
70 Miss. 298. 


[a] In Texas, by express provision 
of Const. art 3 § 48, the legislature in 
adopting and giving effect to a re- 
vision of the laws, civil and criminal, 


shall not be limited by art 3 § 36, pro- 
viding that no laws shall be revived 
or amended by reference to its title, 
but in such case the act revived or 
section or sections amended shall be 
reénacted and published at length. 
American Indemn. Co. v. Austin, 246 
S.W. 1019, 112 Tex. 239. 


52. Hunt v. Wright, 11 So. 608, 70 
Miss. 298, 306. 


53.' Ex p. Thomas, 21 So. 369, 113 
Ala. 15.5% 


54 Ex parte Thomas, supra. 


“If there be contrariety, or repug- 
nancy, or inconsistency, in any of its 
parts, aS may exist in any body or 
system of laws, or as not infrequently 
exists in statutes enacted at different 
periods, the courts are under the duty 
of interpreting and construing them, 
rendering them harmonious and con- 
sistent if possible, or if that be not 
possible, declaring which shall pre- 
vail. But there is no room or reason 
for drawing them within the influence 
of the constitutional inhibition.” Ex 
p. Thomas, supra. 


55. Hunt v. Wright, 11 So. 608, 70 
Miss. 298. 


56. See supra §§ 446 et seq., 584 et 
seq. 


57. State v. Vicknair, 28 So. 2738, 
52 La.Ann, 1921; State v. Gaster, 12 
So. 739, 45 La.Ann. 636. 


58. State v. Gaster, supra; 
v. Lacombe, 12 La.Ann. 195. 


59. State v. Vicknair, 28 So. 273, 
52 La.Ann, 1921. 


60. State v. De Hart, 83 So. 
109 La. 570. ae 


61. State v. Snyder, 59 So. 4 , 
La. 145. 4 pices 


State 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tutional requirement that no bill 


force of law until on three separate days it be 
read in each house*? applies with full force and 
effect to a bill adopting a code or vevision.*? It 
has been very generally held, however, that the 
constitutional requirement does not make neces- 
sary the reading of the body of laws embodied in 


such code or revision.®+ 


_ [§ 487] D. Operation and Effect of Adoption—1. 
On the adoption of a code or revision 
by the legislature, all laws of a general and per- 
manent nature which previously existed but which 
were omitted therefrom cease to be law,*® except 
as it may be otherwise provided in the code or 
revision or in the act adopting it; 
other hand, unless the act of adoption itself provides 
otherwise,®* it makes of force as a statute every 


In General. 


62. See supra §§ 47-58. 


63. American Indemn. Co. v. Aus- 
tin, 246 S:W. 1019, 112 Tex. 239. 


64. Dew v. Cunningham, 28 Ala. 
466, 471, 65 Am.D. 362; Mathis v. 
State, 12 So. 681, 31 Fla. 291 (under 
eonstitution expressly so providing); 
Georgia Cent. R. Co. v. State, 31 S.E. 
531, 104 Ga. 831, 42 L.R.A. 518. 


“Our legislative annals afford many 
instances of the adoption by one com- 
prehensive enactment of large masses 
of law, which were never read on 
three several days in both branches 
of the legislature. To this class of 
legislation belongs the statute, which 
provides for the punishment as at 
common law of misdemeanors for 
which no punishment is prescribed in, 
our statutes. An act of this kind was 
adopted a great many years ago in 
this State, and has been continued in 
all subsequent legislation on the sub- 
ject of the criminal law. It cannot. 
be supposed that the entire common 
law on the subject of misdemeanors, 
outside of the scope of our statutes 
prescribing punishment for offenses, 
was ever read in the legislature at 
all. Nevertheless, this court has reé- 
peatedly recognized as binding in this 
State the common law which provides 
for the punishment of misdemeanors, 
for which no punishment was pre- 
scribed in our statutes. . .. We 
do not think it could have been con- 
templated, in the adoption of the con- 
stitution, that every thing which be- 
comes a law, as the result of the 
adoption of a bill, should be read on 
three several days in the legislature. 
It would exclude the power of making 
comprehensive enactments, which leg- 
islative bodies have always exercised, 
to so hold.” Dew v. Cunningham, 28 
Ala. 466, 471, 65 Am.D. 362. 


65. Hamilton v. Rathbone, 20\S.Ct. 
155, 175 U.S. 414, 44 L.Ed. 219; State 
v. Towery, 39 So. 309, 143 Ala. 48; 
Builders’, etc., Supply Co. v. Lucas, 
24 So. 416, 119 Ala. 202; Ex p. Thom- 
as, 21 So. 369, 113 Ala. 1; American 
Indemn. Co. v. Austin, 246 S.W. 1019, 
112 Tex. 239. And see supra § 480, 
and infra §§ 521-525. 


66. See supra § 480; and infra §§ 


67. See case infra this note. 


[a] Acts of same general assem- 
bly inconsistent with statutes adopt- 
ed.—Under the act of April 22, 1873, 
adopting the general statutes, and 
providing in art 2 § 2, that so far as 
acts of the same general assembly 
may be inconsistent with any provi- 
sion of those statutes, they shall be 
considered the law of the land, the 
act of April 11, 1873, amending Rev. 
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provision in the entire work which it has under 
consideration,®* whether or not such provisions had 
been previously enacted by the legislature, or writ- 
ten into the code or revision by the eodifiers, with- 
out having been so enacted. 
of a section in a revision, made in accordance with 
constitutional and statutory requirements, is suffi- 


The mere appearance 


cient authority for treating it as the law on the sub- 


66 and, on the 


St. c 28, being inconsistent with the 
general statutes and not embraced 
therein, is in force. Sellers v. Com., 
13 Bush (Ky.) 331. 


68. Ala:—Gibson v. State, 106 So. 
231, 214 Ala. 38; State v. Towery, 39 
So. 309, 143 Ala. 48. 


Fla.—Mathis v. State, 12 So. 681, 
316 Fila. 2/91). 

Ga.—Georgia Cent. R. Co. v. State, 
31 S.E. 531, 104 Ga. 831, 42 L.R.A. 
518; Atkinson v. Swords, 74 S.E. 1093, 
11 Ga.App. 167. 

Kan.—State v. Davis, 225 P. 1064, 
116 Kan. 211. 

Miss.—Haley v. Leflore County 
peaineee Comrs., 55 So. 353, 99 Miss. 


224 
Hen- 


N.D.—Klingensmith v. Siegal, 
N.W. 680, 57 N.D. 768; In re 
dricks, 64 N.W. 110, 5 N.D. 114. 


Okl.—Readdy v. Mallory, 157 P. 
742, 57 Okl. 499; Herndon y. State, 
185) P2701, 16 -Okl-Cr. 586. 


Tex.—American Indemn. Co. v. Aus- 
tin, 246 S.W. 1019, 112 Tex. 289; Amer- 
ican Nat. Ins. Co. vy. Collins, (Civ. 
App.) 149 S.W. 554; Stevens v. State, 
159 S.W. 505, 70 Tex.Cr. 565. 


Utah.—Eddington v. Union Port- 
land Cement Co., 130 P. 248, 42 Utah 
274. 


Wash.—Ex p. Donnellan, 95 P. 1085, 
49 Wash. 460. 


Wis.—Ex p. Bentine, 196 N.W. 213, 
181 Wis. 579. 


*“«Whenever the legislature .. . 
employs such words as ‘adopting a 
Code,’ no other legitimate or reason- 
able construction can be given the 
language itself than an infention to 
enact and make of force as a statute 
every provision in the entire work.” 
Georgia Cent. R. Co. v. State, 31 S.E. 
531, 104 Ga. 831, 842, 42 L.R.A. 518 
[quot Herndon v. State, 185 P. 701, 
705, 16 Okl.Cr. 586]. 


[a] Statutes changed at sugges- 
tion of codifiers.—Legislature’s adop- 
tion of statute with change suggested 
by codifying commission renders stat- 
ute as reénacted' valid. Long y. State, 
3 S.W.€2d) 448, 109 Tex.Cr.R. 140. 


[b] Gimitations of rule.—(1) A 
limitation of the above rule is that 
the adoption of a code does not adopt, 
as law, every inaccuracy that may 
have crept into the book, especially 
when such inaccuracy was plainly in 
conflict with the manifest intention 
of the legislative bodies whose acts 
were thus adopted (City of Atlanta 
vy. Gate City Gas Light Co., 71 Ga. 
106), (2) and the fact that the legis- 
lature adopted a private compilation 


ject until it is shown to be incorrect by compari- 
son with the original files in the office of the sec- 
retary of state.7° 
lawmaking power of the state, a code or revision 
has the same effect as one general act of the legis- 
lature containing all the provisions embraced in 
the volume,’? including such new matter as was 
introduced"? as well as such changes and’ modifica- 
tions as were clearly made in existing laws." 


When properly adopted by the 


And 


of statutes, which embodied acts 
passed in different years governing 
the same subject as being still in 
force, does not continue in force the 
act first passed where the plain mean- 
ing of the latter act is to repeal the 


-former (Commonwealth v. Owensboro, 


B. of R. -& Ge R. Co., 23 S.W. 868, 95 
Ky. 60). 


69. Georgia Cent. R. Co. v. State, 
SL] Os 53805, 104 nGar. 834, 142 RAS 
518; Readdy v. Mallory, 157 P. 742, 
57 Okl. 499; Herndon y. State, 185 P. 
701, 16 Okl.Cr. 586. 


70. Langston v. Canterbury, 73 S. 
Wal bd, 273) Mons 22- 


71. Georgia Cent. R. Co. v. State, 
31, S.be 531,104 'Ga.831, 427 RAG 
518; Atkinson v. Swords, 74 S.E. 
1093, 11 Ga.App. 167; Herndon v. 
State, 185 P. 701, 16 Okl.Cr. 586. 


72. Ala.—Gibson v. State, 106 So. 
231, 214 Ala. 38; Bluthenthal v. Tra- 
ger, 31 So. 622, 131 Ala. 639; Builders’, 
etc., Supply Co. v. Lucas, 24 So. 416, 
119 Ala. 202; Bales v. State, 63 Ala. 
30; Hoover v. State, 59 Ala. 57; Dew 
Me Cunningham, 65 Am.D. 362, 28 Ala, 

66. 


Fla.—Mathis v. State, 12 So. 681, 31 
Fla. 291. 


Kan.—State v. Davis, 225 P. 1064, 
116 Kan. 211. 


N.D.—Klingensmith v. Siegal, 224 
N.W. 680, 57 N.D. 768; In re Hen- 
dricks, 24 N.W. 110, 5 N.D. 114. 


Tex.—American Indemn. Co. v. Aus- 
tin, 246 S.W. 1019, 112 Tex. 239. 


73. Ga.—Georgia Cent. R. Co. v. 
State, 31 S.B. 531, 104 Ga. 831; 42 
L.R.A. 518. Compare McDaniel v. 
Campbell, 78 Ga. 188 (the constitu- 
tion of 1868, in adopting the code of 
that year, known as Irwin’s Code, and 
also the acts passed since 1861, did 
not ratify any unauthorized change 
made in codifying such acts. There- 
fore, where the act of 1866, in respect 
of the abandonment of children, made 
it a part of the offense that they 
should be left in a “dependent and 
destitute”? condition, a change of the 
word “and” to “or” in codifying such 
act was not ratified by the constitu- 
tion. It is argued that the code of 
1868 uses “or’ instead of “and,” and 
that the constitution of 1868 makes 
that code law. The answer is, that it 
makes acts passed since 1861 also 
law. So that the act of 1866 has the 
imprimatur of the constitution of 
1868 as fully as Irwin’s Code has. 
The codifier had no right to alter the 
act of 1866, and the constitution of 
1868 does not ratify such alteration, 
but, by making that code valid, it 
makes it so only so far as it consists 
with acts passed since 1861, which are 
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where a chapter was included in the enrolled bill 
filed in the office of the secretary of state and em- 
bodied in the code, it is a part of the public laws 
of the state, although the chapter was not men- 
tioned in a section of the code which designated 
what chapters should constitute the code.7* So also 
the fact that the codifiers may have acted in excess 
of the power conferred on them by the legislature, 
in adding new provisions or otherwise, is of no 
importance, since by adoption and enactment of 
the work submitted by the codifiers their action is 
thereby ratified, and for practical purposes power 
to perform those acts must be read into the original 
act.7> Nevertheless, new matter submitted by cod- 
ifiers together with the consolidation of already ex- 
isting statutes can have no force as law, unless and 
until it has received the sanction of the legislature 
in the form of a constitutional enactment.“® And 
mere compilations of statutes stand on a different 
footing from codes or revisions, and where: a com- 
mittee is appointed by the legislature whose duties 
are confined to compiling and publishing the laws 
then in force, an act declaring that the laws com- 
piled by such committee are approved and adopted 
is merely an approval of the work of the committee 
and not the enactment of any new law;** and if 
the committee included in the compilation any 
provision not found among the old laws, one which 
had never been passed by the legislature, such ap- 
proval and adoption would not give it any force 
and validity as a law.7* The fact that a given pro- 
vision is enacted as a part of a revision gives it no 
more force and effect than if enacted as a separate 
and distinct bill.*® The laws included in the code 
are to be construed the same as other acts of the 
legislature.’° 


[§ 488] 2. On Unconstitutional Statutes’'—a. In 
General. Where a statute as originally enacted was 
void because, under the constitution, the legislature 


also made valid). 


Kan.—State v. Davis, 225 P. 1064, | Fla. 291. 
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BEB aay i 
re “ ne ae 


i eG | Ory 


[§§ 487-489 


Wey 
Dba 
y 


was without power to pass it, it ordinarily will not 
be validated by adoption and incorporation into a. 
code or revision.*? Nevertheless, a statute of this. 
character may be adopted and incorporated in a 
revision, and be made a valid enactment, where 
power to do so is expressly conferred on the legis- 
lature by a subsequent amendment of the consti-- 
tution.8? And it has been held that, where a stat-. 
ute was invalid under the constitution of a ter- 
ritory, but could be validly enacted under the con- 
stitution of the state into which the territory was 
erected, an adoption by the legislature of the new 
state of the territorial code in which the statute was 
originally incorporated makes it a valid law.** For 
obvious reasons, an invalid statute does not become 
valid by being placed in a code which has no legis- 
lative sanction.2® And a mere reference to the code 
by statutes passed since its codification does not 
have the effect of giving legislative sanction to its. | 
provisions. °*® 


[§ 489] b. Statutes Enacted without Compliance 
with Constitutional Requirements.** Although an 
act is invalid because it was not passed in accord- 
ance with constitutional requirements,** it may nev- 
ertheless become a valid statute on its adoption as 
part of a code or revision.’® The adoption and in- 
corporation into a code of an act which as orig- 
inally passed was in violation of a constitutional 
provision against amending or repealing laws by 
reference to title only®® cures the defect in this 
regard.°? 


Defective original title. Although an act was un- 
constitutional as originally passed on account of 
containing matter different from what was expressed 
in its title, or referring to more than one subject, 
if otherwise constitutional, it becomes valid law on 


its adoption by the legislature and incorporation 


into a general revision or code,®? without reference 
to its title as originally enacted.°* Where the de- 


S.W. 652, 112 Tex. 450 [aff (Civ.App. 
224 S.W. 792]. ‘ roe 


116 Kan. 211. 


Okl.—Herndon v. State, 185 P. 701, 
16 Okl.Cr. 586. 


Utah.—Eddington v. Union Port- 
cae Cement Co., 130 P. 843, 42 Utah 
74, 


Wis.—Ex p. Bentine, 196 N.W. 218, 
181 Wis. 579. 


74, Haley v. Leflore County, 55 So. 
353, 99 Miss. 556. 


» 75 Klingensmith  v. 
N.W. 680, 57 N.D. 768; In re Hen- 
dricks, 64 N.W. 110, 5 N.D, 114; Ex 
p. Bentine, 196 N.W. 218, 181 Wis. 
579. See Ex y. Donnellan, 95 P. 1085, 
49 Wash. 460 (where the penal code of 
1881 was introduced as an original 
bill, and was passed as such by the 
legislature, and was approved by the 
governor, it was held that it was 
therefore a valid law, even though the 
person who prepared it was not au- 
thorized so to do, and therefore there 
is nothing in the contention that it 
was but a compilation of existing 
laws, and not the creation of new 
offenses, because the act was initiated 
by a commissioner, authorized to “re- 
duce and bring into a written, intel 


Siegal, 


ligible, and systematic form BASHEOTES 


laws of the territory’’). 


77. Lyman v. Martin, 2 Utah 136. 
78. Lyman v. Martin, supra. 


79. Stevens v. State, 159 S.W. 505, 
70 Tex.Cr. 565. 


80. Stevens v. State, supra. . 


Construction of statutes see infra 
§§ 648-651. 


81. Acts passed after adoption of 
None but copied therein see infra § 


82. Georgia Cent. R. Co. v. State, 
31 S.E. 531, 104. Ga. 831, 42 L.R.A. 
518; Bowen y, Missouri Pac. R. Co., 
24 S.W. 436, 118 Mo. 541. 


[a] Rule applied.—The act of 
June 16, 1887, which requires switch- 
es, frogs, and guard rails to be prop- 
erly blocked, and which was declared 
void by the courts because not within 
the subjects of legislation designated 
by the governor calling the extra ses- 
sion at which’it was passed, is not 
rendered valid by the fact that it was 
brought forward and placed in the 
revised statutes by the committee of 
revision appointed to compile, ar- 
range, and publish the statutes, with- 
out ever having been reénacted by the 
legislature. Bowen v. Missouri Pac. 
R. Co., 24 S.W. 486, 118 Mo. 541, 


83. Harris County v. Crooker, 248 


84 Quick v. Fairview, 291 P. 95, 
144 Okl. 231; Readdy v. Mallory, 157 
P. 742, 57 Okl. 499. 


85. City of Baltimore y, Williams, 
92 A. 1066, 124 Md. 502. 


86. City of Baltimore vy. Williams, 
supra. 


87. Acts passed after adoption of 
gaae but copied therein see infra § 


88. Teem vy. State, 183 S.W. 
79 Tex.Cr. 285. is 


Requirements as to enactment see 
supra § 14 et seq. 


89. See cases infra this section. 
90. See supra §§ 466-470. 


91. McFarland v. Donaldson, 41 S. 
E. 1000, 115 Ga, 567; Daniel v. State, 
40 S.H. 805, 114 Ga, 5338; Parks v. 
State, 23 S.E. 73, 110 Ga. 760. 


92. See supra §§ 371-420, 


93. Ala.—Builders’, etc., Suppl 
Co. v. Lucas, 24 So. 416, 119 Ala. Bo. 
Bales v. State, 63 Ala. 30. 


Fla.—Henderson-Waits Lumber Co. 
v. Croft, 103 So- 414, 89 Mla. 1179: 
Montsdoca v. Highlands Bank, etc., 
Co., 95 So. 666, 85 Fla. 158; Carlton 
v. State, 58 So. 486, 683 Fla.1; Christo- 


» 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fect is not inherent in the subject matter itself, but 
relates simply to its manner of passage under a 
defective title, it ‘is, of course, permissible for the 
legislature to reénact the measure under a proper 
title,°* and infirmities of legislative procedure in 
its original enactment are cured by adopting and 
incorporating it into the revision or eode.®® As the 
code constitutes but one act, the practical effect of 
holding a statute invalid for a defect of this char- 
acter, it is said, “would be to strike down the entire 
fabric.”®° However, these statutes are valid not 
from the day of their original enactment, but only 
from the day the code into which they were incor- 
porated became operative.®7 The incorporation of 
an act having a defective title,®8 or which has not 
been passed in accordance with constitutional re- 
quirements,*®® into general compilation of laws, not 
enacted as an entire revision of the general laws of 
the state, does not give such act additional strength, 


‘force, or effect. 


[§ 490] 3. On Statutes Repealed or Held Invalid. 
The acts of revisers in continuing to include a stat- 
ute which had been repealed in subsequent revi- 
sions of the statutes does not operate to keep it in 
force.t_ Where a commissioner authorized to codify 
existing laws under an appointment which express- 
ly withheld from him authority to include any stat- 
ute declared invalid by the supreme court? inad- 
vertently included a statute so declared invalid, 
adoption by the code prepared by the commissioner 
does not have the effect of validating the statute 


pher v. Mungen, 55 So. 273, 61 Fla.]v. Roark, (Commn.App.) 291 S.W. 
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inadvertently ineluded.$ 


[§ 491] 4. On Act Passed after Adoption of Code 
but Copied Therein. An act passed subsequently 
to the adoption of a code but copied therein by the 
codifier does not become a part of the laws as adopt- 
ed and codified,* especially where the adopting act 
expressly provided that no act passed on or after 
the date of adoption shall be repealed or affected 
in any manner by the adoption of the code.® Such 
an act is purely statutory law only, compiled and 
arranged with the code proper for convenience,® 
and must be construed with respect to its consti- 
tutionality the same as it was originally enacted 
and without reference to the codification;? and 
hence, if the statute is unconstitutional by reason 
of the fact that it violates the provision that every 
law shall contain but one subject clearly expressed 
in the title, it is invalid notwithstanding its inelu- 
sion in the code.® 


[§ 492] E. Allocation of Statutes in Code or Re- 
vision. It has been stated broadly that a compiler 
is not a lawmaker, that codification is not legisla- 
tion, and that a statute neither gains nor loses force 
by the place it occupies in the collection of laws. 
Its sanction, it was said, depends upon its own 
terms, and would be the same if it had been printed 
anywhere else in a code.® And where a statutory 
provision might as properly appear under any one 
of many titles, as under that where it is found, the 
doubt as to its proper place must fall in favor of 
the action of the legislature in placing it where 


So. 605, 158 Ala. 68, 70. 


513. 


Ga.—Emory v. Grant United Order 
of Odd Fellows, 78 S.E. 922, 140 Ga. 
423; Kennedy v. Meara, 56 S.B. 243, 
127 Ga. 68, 9 Ann.Cas. 396; Barker v. 
State, 44 S.E. 874, 118 Ga. 35; McFar- 
land v. Donaldson, 41 S.E. 1000, 115 
Ga. 567; Daniel v. State, 40 S.E. 805, 
114 Ga. 533; Parks v. State, 23 S.E. 
73, 110 Ga. 760; Georgia Cent. R. Co. 
v. State, 31 S.E. 531, 104 Ga. 831, 42 
L.R.A. 518; Huff v. Markham, 70 Ga. 
284. 


Idaho.—_Emmett Irr. Dist. v. Mc- 
Nish, 220 P. 409, 38 Idaho 241; Curoe 
v. Spokane, etc., R. Co., 186 P. 1101, 
32 Idaho 643, 37 A.L.R. 923; Ander- 
son v. Great Northern R. Co., 138 P. 
127, 25 Idaho 433, Ann.Cas.1916C 191. 


Ind.—Hall v. Bunte, 20 Ind. 304. 


Okl.—Green v. State, 243 P. 533, 33 
Okl.Cr. 268, 244 P. 209, 33 Okl1.Cr. 
412. 


S.C.—Parks ¥. Laurens, 
Mills, 56 S.E. 234, 75 S.C. 560. 


S.D.—Brady v. Cooper, 193 N.W. 
246, 46 S.D. 419; State v. Horner, 153 
N.W. 766, 35 S.D. 612; State v. Issen- 
huth, 148 N.W. 9, 34°S8.D. 218; State 
v. Devers, 143 N.W. 364, 32°'S.D. 473; 
Wilson v. Western Surety Co., 140 N. 
W. 263, 31 S.D. 175. 


Va.—Bertram v. Commonwealth, 62 
S.E. 969, 108 Va. 902. 


Wis.—Ex p. Bentine, 196 N.W. 213, 
181 Wis. 579. 


[a] In Texas (1) this rule obtains. 
Commercial Standard Ins. Co. v. 
Moody, 270 S.W. 1011, 114 Tex. 457; 
American Indemn. Co. y. Austin, 246 
S.w. 1019, 112 Tex. 239; Carlton In- 
dependent School Dist. vy. Jordan, 
(Commn.App.) 25 5.W.(2d) 610 [rev 
(Civ,App.) 9 S.W.(2d) 384]; Prideaux 


Cotton 


868; Stephens vy. Stephens, (Civ.App.) 
292 S.W. 290; Johnson v. State, 283 
S.W. 807, 104 Tex.Cr. 384. But see 
National Surety Co. v. Murphy-Walk- 
er Co., (Civ.App.) 174 S.W. 997. (2) 
By express provision of Const. art 3 
§ 438, the legislature in adopting and 
giving effect to any revision of the 
laws, civil and criminal, shall not be 
limited by art 3 § 5, providing that 
no bill shall contain more than one 
subject, which shall be expressed in 
its title. American Indemn. Co. v. 
Austin, supra. 


94. Georgia Cent. R. Co. v. State, 
ot es 531, 104 Ga. 831, 42 L.R.A. 
518. 


95. Builders’, etc., Supply Co. v. 
Lucas, 24 So. 416, 119 Ala. 202. 


96. Bertram v. Commonwealth, 62 
S.E. 969, 108 Va. 902. 


‘97. Bales v. State, 63 Ala. 30; 
Georgia Cent. R. Co. v. State, 31 S.E. 
531, 104 Ga. 831, 42 L.R.A. 518. 


98. State v. Duval County Public 
Instruction Bd., 123 So. 540, 98 Fla. 
66. 

99. Wood v. State, 124 So. 44, 98 
Fla. 703. 

1. State v. Nolte, (Mo.) 187 S.W. 
896 [rev 203 S.W. 956]. 


2. Powers of commissioners see 
supra § 481. i 


3. State v. American Bank, etc., 
Co., 243 P. 10938, 75 Mont. 369. 


4 Rayford v. Faulk, 45 So. 714, 
154 Ala. 285. 


5. Anniston vy. Calhoun County, 48 
So. 605, 158 Ala. 68; State v. Miller, 
48 So. 496, 158 Ala. 59; Builders’, etc., 
Supply Co. v. Lucas, 24 So. 416, 119 
Ala. 202. 


6. Anniston vy. Calhoun County, 48 


“The Code proper is only a part of 
the three printed volumes. The oth- 
er matter is either historical, consti- 
tutional, or statutory matter, togeth- 
er with annotations prepared by the 
commissioner, compiled and edited by 
the Code commissioner, printed, 
bound, and distributed, for conven- 
ience. The reconstruction acts are in 
these printed volumes, and have been 
in every previous printed Code, since 
they were passed by Congress. The 
Declaration of Independence is in the 
printed volumes called the Code, and 
has been in the printed copies of ev- 
ery previous Code; but, of course, it 
is not a part of the Code. proper.” 
Anniston vy. Calhoun County, supra. 


7. Anniston v. Calhoun County, su- 
pra; Rayford v. Faulk, 45 So. 714, 
154 Ala. 285; Builders’, ete., Supply 
Co. v. Lucas, 24 So. 416, 119 Ala. 202. 


8. Anniston v. Calhoun County, 48 
So. 605, 158 Ala. 68; State v. Miller, 
48 So. 496, 158 Ala. 59; Rayford v. 
Faulk, 45 So. 714, 154 Ala. 285; Build- 
ers’, etc., Supply Co. v. Lucas, 24 So. 
416, 119 Ala. 202. 


9. Paulson v. Hurlburt, 183 P. 937, 
93 Or. 419. 


[a] Thus it was held that the 
homestead exemption statute does 
not lose its natural effect, standing 
by itself, as a remedial statute, of ap- 
plying to decrees, although ,in terms 
exempting from judicial sale for sat- 
isfaction of any judgment, because 
put in Lord L. as §§ 221-226, while 
§ 415 provides that §§ 213-220, which 
apply to the constituent elements of 
executions, and §§ 227—257, which cov- 
er exemptions as they were codified 
before enactment of the homestead 
statute, shall apply to enforcement 
of a decree, so far as its nature may 
require or admit of it. Paulson v. 
Hurlburt, 183 P. 937, 93 Or. 419. 
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it is.1° Although the law relating to a particular 
subject was originally considered an independent 
topic, a revision committee under legislative au- 
thority may place it under another and more com- 
prehensive title to which it is germane, where a 
proper cross reference is made plainly indicating 
where the law thus reclassified may be found.1? 
Where. the revised codes of a state, embracing a 
political code, a civil code, and a penal code, were 
not separately enacted or adopted, but all were 
adopted in one act as constituting the new body 
of the statutory laws, and as originally adopted, 
provision was made that the four codes were con- 
sidered as though all were passed at the same mo- 
ment of time, and were all parts of the same stat- 
ute, the placing of a statute, civil in its nature, 
in the penal code, as a matter of classification and 
convenience, does not render such statute uncon- 
stitutional;12, and it was said that the objection 
that the title of the act was not sufficiently com- 
prehensive to include anything of a civil nature 
could have no application in these circumstances.1? 
So it has similarly been held that, where, by a 
statutory provision, the provisions of the four codes 
are to be construed as though they were all parts 
of the same statute, the fact that a statute relating 
to evidence was placed in the political code instead 
of the code of civil procedure which regulates the 


Gillespie v. State, 9 Ind. 380, 
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380, 243 U.S. 316, 61 L.Ed. 746; 
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character and effect of evidence will not render it 
inoperative,!* and that the placing of an act re- 
lating almost entirely to procedure in divorce cases 
in the civil code instead of in the code of civil pro- 
cedure will not invalidate it, where the civil code, 
notwithstanding such legislation relates to proce- 
dure, always contained all provisions of law espe- 
cially applicable to divorces and divorce cases, in- 
cluding such special rules relating to procedure 
therein as have from time to time been deemed 
essential by the legislature.15 It was held that the 
fact that an habitual criminal act is found in a 
chapter relating to the management of the peniten- 
tiary instead-of the title relating to crime is no 
ground for questioning its validity.1* The appen- 
dix to a general code is a part of the general code 
to all intents and purposes, and a reference to parts 
of such appendix by section numbers will not be 
disregarded as unintelligible and meaningless.17 | 


[§ 493] F. Continuance or Alteration of Exist- 
ing Law by Revision or Codification—1. Change in 
Phraseology, Punctuation, or Addition or Omission 
ef Words. A mere change of phraseology, or punc- 
tuation, or the addition or omission of words in 
the revision or codification of statutes, does not 
necessarily change the operation or effect thereof, 
and will not be deemed to do so unless the intent 
to make such change is clear and unmistakable.*® 


Mc- Kvy.—tTraders’ Deposit Bank v. Hen- 


10. 
386. 

“Many such provisions, lying all 
along the boundaries of this or that 
elass of subjects, partly in one, and 
partly in the other, will always baf- 
fle the most astute classification. In 
such cases, the safest rule for the 
Courts is, to leave it under the. title 
adopted by the legislature.” Gilles- 
pie v. State, supra. 


11. McCue v. Peery, 238 S.W. 798, 
293 Mo, 225. 


[a] As for instance, placing the 
law relating to wills under the gen- 
eral title of administration, estates 
ereated by will being disposed of in 
the probate courts like other estates 
under the matter of administration. 
McCue v. Peery, 238 S.W. 798, 293 Mo. 
225. 


12.- State v. Hedrick, 294 P. 375, 
88 Mont. 551. 


13. State v. Hedrick, supra. 


14. Clarke vy. Mead, 36 P. 862, 102 
Cal, 516. 


15. Deyoe v. Mendocino County 
Super. Ct., 74 P. 28, 140\Cal. 476, 98 
Am.S.R. 73. 


16. In re Kline, 6 OhioCir.Ct. 215, 
216 (“The connection in which a stat- 
ute is placed,;.. . cannot defeat 
a competent and clearly expressed 
legislative purpose’’). See also Ex p. 
Liddell, 29 P. 251, 93 Cal. 633 (al- 
though a statute providing for the 
committal to the state reform school 
of any boy or girl between the ages 
of ten and sixteen years who has been 
convicted of an offense punishable by 
imprisonment should be enacted as 
an amendment to the penal code, the 
fact that it was not does not render 
it void; although it would have been 
more consistent with our system of 
codification if it had been). 


17. State v. Le Blond, 140 N.E. 491, 
108 OhioSt. 41. 


18.. U.S.—U. S. v. Cress, 37 S.Ct. 


Donald v. Hovey, 4 S.Ct. 142, 110 U. 
S. 619, 28 L.Ed. 269; Federal Reserve 
Bank of Dallas v. Webster, 287 F. 579; 
General Inv. Co. v. Lake Shore, etc., 
R. Co., 226 F. 976 [aff 250 F. 160, 162 
C.C.A. 296]; ‘Schmidt v. U. S.,133 
257, 66 C.C.Ay (3898) TS) ve Tilden, 
28 F.Cas.No. 16,520, 10 Ben. 170; Dun- 
can sve "U. S548 Ct:Cl. 488. 


Ala.—Smith y. Birmingham Realty 
Cos 94eSo0,o0i7,. 208 Ala. 1145-"Good= 
man v. Carroll, 87 So. 368, 205 Ala. 
305; Cole v. Sloss-Sheffield Steel, etc., 
Co., 65 So. 177, 186 Ala. 192; Fuller 
v. American Supply Co., 64 So. 549, 
185 Ala. 512; Ex p. Lawler, 64 So. 
102, 185 Ala. 428; Cloverdale Homes 
v. Town of Cloverdale, 62 <A. 712, 
182 Ala. 419, 47 L.R.A.N.S. 607; South- 
ern R. Co. v. Smith, 50 So. 390, 163 
Ala. 174; Lindsay v. U.S. Sav., ete., 
Co., 28 So. 717, 127 Ala. 366, 51 L.R.A. 
393; Jackson County vy. Derrick, 23 
So. 193,.117 Ala. 348; Landford v. 
Dunklin, 71 Ala. 594; Bradley v. 
State, 69 Ala. 318; Griffin v. Fowler, 
81 So. 426, 17 Ala.App. 44 [rev on 
another ground 82 So. 112, 203 Ala. 
98]; Jones v. State, 65 So. 411,:10 
Ala.App. 152. 


Conn.—State y. Kilmartin, 
100, 86 Conn. 56; 
A. 90, 84. Conn. 
1295. 


Conn.—Montville St. R. Co. v. New 
London Northern R. Co., 36 A. 811, 68 
Conn, 418. 


Ga.—Greenfield vy. Farrell Heating, 
etc., Co., 87,S.B- 912, 17 Ga.App. 637. 


Idaho.—Dunean v. Idaho County, 
245eP. 90, 42 Idaho 164; Libby v. Pel- 
ham, 166 P. 575, 30 Idaho 614. 


Iowa,—State v. Erle, 232 N.W. 279; 
Dennis v. Walker Independent School 
Dist., 148 N.W. 1007, 166 Towa 744; 
Hast Boyer Tel. Co. v. Vail, 129 N.W. 
298; Eastwood vy. Crane, «101 N.w. 
481, 125 Iowa 707; Minneapolis, etc., 
R. Co. v. Cedar Rapids, ete, R. Co., 
87 N.W. 410, 114 Iowa 502. 


84 A. 
Ross v. Crofutt, 80 
870, Ann.Cas.1912C 


ry, 49 S.W. 536, 105 Ky. 407, 20 Ky.L. 
1506; Allen v. Ramsey, 1 Metc. 635; 
Overfield v. Sutton, 1 Metc. 621. 


Me.—People’s Ferry Co. v. Casco 
Bay Lines, 115 A. 815, 121 Me. 108; 
Tarbox v. Tarbox, 115 A. 164, 120 Me. 
407; Camden Auto Co. v. Mansfield, 
113 A. 175, 120 Me. 187; State v. Hol- 
land, 104 A. 159, 117 Me. 288; Glov- 
sky v. Maine Realty Bureau, 7102 A. 
113, 116 Me. 378; Stevens v. Dixfield 
& Peru Bridge Co., 99 A. 94, 115 Me. 
402; Densmore v. Hall, 84 A. 983, 109 
Me. 488; Martin v. Bryant, 80 A. 702, 
108. Me. 253; Taylor v. Caribou, 67 
A. 2, 102 Me. 401, 10 Ann.Cas. 1080; 
St. George v. Rockland, 35 A. 1033, 
89 Me. 43; Cummings v. Everett, 19 
A. 456, 82 Me. 260; Hughes vy. Farrar, 
45 Me. 72. 


Mass.—Boston, etc., R. Co. v. Bos- 
ton, 175 N.E. 740; Byfield v. City of 
Newton, 141 N.E. 658, 247 Mass. 46; 
Petition of Mackintosh, 141 N.E. 496, 
246 Mass. 482; See v. Lumis, 141 N. 
E. 105, 246 Mass. 340; Leonard v. 
Springfield School Committee, 135 N. 
E. .459, 241 Mass. 325; Lacy v. Se- 
lectmen of Winchendon, 133 N.E. 90; 
240 Mass. 118; Commonwealth v. Koz- 
lowsky, 131 N.E. 207, 238.Mass. 379; 
Ollila. v. Huikari, 129 N.E. 395, 237 
Mass. 54; International Paper Co. v. 
Commonwealth,, 121 N.E. 510, 232 
Mass. 7; In re Derinza, 118 N.E. 942, 
229 Mass. 435; Walsh v. Com., 112 N. 
E. 486, 224 Mass. 39; Main vy. Plym- 
outh County, 111 N.E. 694,223 Mass. 
66; Shawmut Commercial Paper Co. 
vy. Brigham, 97 N.E. 636, 211 Mass. 72; 
Commonwealth v. New York Cent., 
etc... R. Co., 92 N.E. 766, 206 Mass. 
417, 19 Ann.Cas. 529; Great Barring- 
ton v. Gibbons, 85 N.E. 737, 199 Mass. 
527; Tilton v. Tilton, 82 N.B. 704, 196 
Mass. 562; Savage v. Shaw, 81 N.E. 
303, 195 Mass. 571, 122 Am.S.R. 272, 
12 Ann.Cas. 806; Wright v. Dressel, 
3 N.E. 6, 140 Mass. 147. 


Minn.—Simmons y. Northern Pac, 
R. Co., 180 N.W. 114, 147 Minn. 313; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Usually a revision of statutes simply iterates the 
former declaration of legislative will.19 
sumption arises from changes of this character 


that the revisers or the legislature 


Manson vy. Chisholm, 170 N.W. 924, 
142 Minn. 94; Thompson y. Peterson, 
a2) NeW. 307, 122 Minn. 228; In re 
Lis, “139 N.W. 300, 120 Minn. 122: 
State v. Schmahl, 136 N.W. 870, 118 
Minn. 319; ; Ss, ete., Land Co. Vv. 
Sullivan, 128 N.W. 1112, 113 Minn. 27, 
Ann.Cas.1912A 51; State v. Ledbeter, 
126 N.W. 477, 111 Minn. 110; Evans 
v. City of Redwood Falls, 115 N.W. 
200, 103 Minn. 314; Becklin v. Beck- 
lin, 109 N.W. 2438, 99 Minn. 307; Hugo 
v. Miller, 52 N.W. 381, 50 Minn. 105. 


Mont.—State v. Dotson, 67 P. 938, 
26 Mont. 305. 


N.H.—Piper v. Boston, etc., R. Co., 
75 A. 1041, 75 N.H. 4385; Noyes v. Mar- 
ston, 47 A. 592, 70 N.H. 7; _Burnham 
v. Stevens, 33 N.H. 247; Mooers v. 
Bunker, 29 N.H. 420; Crowell v. 
Clough, 23 N.H. 207. 


N.J.—King v. Smith, 103 A. 191, 91 
N.J.Law 648; Newark v. Tunis, 78 
A. 1066, 81 N.J.Law 45 [aff 81 A. 722, 
82 N.J.Law 461]; Trenton v. Stand- 
ard F. Ins. Co., 73 A. 606, 77 N.J.Law 
757; State v. Anderson, 40 N.J.Law 
224; In re Murphy, 23 N.J.law 180; 
Leonard v. Leonia Heights Land Co., 
87 A. 645, 81 N.J.Eq. 489, Ann.Cas. 
reyie 749 [rev 85 A. 602, 81 N.J.Eq. 


N.Y.—Matter of Hellman, 66 N.E. 
809, 174 N.Y. 258, 95 Am.S.R. 582; 
Wells v. Brooklyn, 53 N.E. 1133, 158 
N.Y. 699; American Forcite Powder 
Mfg. Co. v. Brady, 53 N.E. 1122, 158 
N.Y. 692; McPherren v. Homan, 53 
N.E. 1127, 158 N.Y. 690; Henavie v. 
New York Cent., etc., R. Co., 48 N.E. 
525, 154 N.Y. 278; Betsinger v. Chap- 
man, 88 N.Y. 487; Jenkins v. Fahey, 
73 N.Y..355 [rev 11 Hun 351];  Doug- 
las v. Douglas, 5 Hun 140; Croswell 
v. Crane, 7 Barb. 191 [Loverr on other 
grounds 5 N.Y. 463]; Dominick v. 
Michael, 6 N.Y.Super. 374; Peo. v. 
Deming, 1 Hilt. 271; Gaffney v. Col- 


Will. Geil © 56% sc Theriat vs Hart, 
2 Hill 380; In re Brown, 21 Wend. 
316; In re Yates, 4 Johns. 317; Tay- 


lor vy. Delancy, 2 Cai.Cas. 143. 
N.C.—Hughes vy. Smith, 64 N.C. 493. 


N.D.—State v. Prater, 189 N.W. 334, 
48 N.D. 1240. 


Ohio.—Marqua v. Martin, 141 N.H. 
654, 109 OhioSt. 56; State v. Wil- 
Hiams, 135 N.E. 651, 104 OhioSt. 232; 
State v. Bushnell, 116 N.E. 464, 95 
OhioSt. 203; Myers v. Rose Institute, 
92 OhioSt. 238; German-American 
Ins. Co. v. McBee, 85 OhioSt. 161; 
Collins v. Millen, 48 N.E. 1097, 57 
OhioSt. 289; State vy. Stockley, 45 
OhioSt. 304; Williams v. State, 35 
OhioSt. 175; Conger v. Barker, 11 
OhioSt. 1; Ash v. Ash, 9 OhioSt. 383; 
Taylor v. "Hayes, 153 NE: 595 20 Ohio 
App. 507; State v. Fabin, 4 OhioN.P. 
N.S. 288. 


S.D.—Security Nat. Bank Vn 
Twinde, 217 N.W. 542, 52 S.D. 352 
[appeal dism 49 S.Ct. 81, 278 U.S. 569, 
T° Te Hiase5 111. 


Tenn.—Sheafer v. Mitchell, 71 S. 
W. 86, 109 Tenn. 181. 
Tex.—State v. Burgess, 109 S.W. 


922, 101 Tex. 524 [rev (Civ.App.) 107 


S.W. 3683; Ennis v. Crump, 6 Tex. 
34; Braun v. State, 49 S.W. 620, 40 
Tex.Cr. 236. 


Utah.—State v. Ritchie, 91 P. 24, 32 
Utah 381. 


Vt.—Whitcomb v. Davenport, 23 A. 
723, 63 Vt. 656; Clark v. Powell, 20 
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No pre- 
in adopting the 


A. 597, 62 Vt. 442. 


Va.—Williams’ Adm’r y. Dean, 131 
S.E. 1, 144 Va. 831; Barnard v. Barn- 
ard, 111 °S.E. 227, 182) Va. 155; Keis- 
ter’s Adm’r v. Keister’s Ex’rs, 96 S. 


Wyo, 2123. Nae oot) LwA do R43 92 
Wenonah y. Bragdon, 21 Gratt. (62 
Va.) 685; Parramore v. Taylor, 11 


Gratt. (52 Va.) 220. 


W.Va.—Brown vy. Randolph County 
Ct., 32 SH. 165, 45 W.Va. 827. 


Eng.—Mitchell v. Simpson, 23 Q.B. 
Diyos. 


N.S.—Rex v. Penaul, 49 N.S. 391. 


[a] Similar statements of rule.— 
(1) Where the law, antecedently to 
the revision, was settled, either by 
clear expressions in the statutes, or 
adjudications on them, the mere 
change of phraseology shall not be 
deemed or construed a change of the 
law, unless such phraseology evident- 
ly purports an intention in the leg- 
islature to work a change. McDonald 
v. Hovey, 4°S.Ct. 142, 110 U.S. 619, 
28 L.Ed. 269; Burnham y. Stevens, 33 
N.H. 247; Davis v. Davis, 75 2S 
221; Hall v. Western Transp. Co., 34 
N.Y. 284; Douglas vy. Douglas, 5 Hun 
(N.Y.) 140; Taylor v. Delancy, 2 Cai. 
Cas. {AON WY) et Lass Cuthbertson  yv. 
Ritchie, 130 A. 756, 99 Vt. 50; Bige- 
low v. St. Johnsbury, 105 A. 34, 92 
Vt. 423; State v. Bosworth, 83 A. 657, 
86 Vt. 71; Stearns v. Graham, 74 A. 
486, 83 Vt. 111; Brighton v. Kelsey, 
59 A. 833, 77_Vt. 258. (2) “No rule 


-of statutory construction rests upon 


better reasoning than that, in the 
revision of statutes, alteration of 
phraseology, the omission or addition 
of words, will not necessarily change 
the operation or construction of for- 
mer statutes. The language of the 
statute as revised, or the legislative 
intent to change the former statute, 
must be clear before it can be pro- 
nounced that there is a change of 
such statute in construction and op- 
eration.” Landford vy. Dunklin, 71 
Ala. 594, 609 [quot Cole vy. Sloss- 
Sheffield Steel, etc., Co., 65 So. 177, 
178, 186 Ala. 192, Ann.Cas.1916E 99]. 


[b] Rule applied.—(1) The omis- 
sion in a provision of the designation 
of specified public officers and the 
substitution of the more comprehen- 
sive generic phrase “‘prosecuting offi- 
cer” works no change in signification, 
but is simply the adoption of an 
abridgment of language in the inter- 
est of brevity and of compendious- 
ness of statement. Commonwealth v. 
Kozlowsky, 131 N.E. 207, 238 Mass. 
379. (2) The change in the language 
of Acts (1821) e@ 122, declaring that 
“legitimate children shall follow and 
have the settlement of their father 
if he have any in this state; but if 
he shall have none, they shall in like 
manner follow and have the settle- 
ment of their mother,’ by the omis- 
sion of the words ‘follow and” in the 
revision of 18838, does not show in- 
tent to change the law, but is pre- 
sumed to have been made for con- 
ciseness. St. George v. City of Rock- 
land, 35 A. 1033, 89 Me. 43. (3) Rev. 
Code ec 119 § 1 provides that “no last 
will shall be good unless . . . it 
be found among the valuable papers 
and effects of any deceased person.’ 
It was ‘held that the change in the 
act, as found in the revised statutes, 
by which, as reproduced in "revised 
code, “or has become “and” does not 
affect the construction previously 
given. Hughes v. Smith, 64 N.C. 493, 
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revision intended to change the existing law;?° but 
the presumption is to the. contrary, unless an intent 
to change it clearly appears.?! 
signed are that the changes made by the revision 


The reasons as- 


495 (“if the word ‘and’ is taken in its 
Strict conjunctive sense, the statute 
would be virtually repealed, or its 
benefits greatly diminished; as but 
few persons who manage their busi- 
ness with order and system, keep 
their valuable papers and effects mix- 
ed up together’’). 


[ec] In construing a consolidation 
statute the court will not place upon 
certain words a construction which 
they did not otherwise properly bear, 
although, by reason of alterations in 
the law between the dates of the orig- 
inal and the consolidation statutes, it 
was difficult in any other way to give 
effect at the time to those words. 
Mitchell v. Simpson, 23 Q.B.D. 373. 


[d] Continuance in force of local 
laws.—Act Dec. 16, 1851, entitled “‘An 
act to regulate the sale of spirituous 
liquors in the town of Elyton,” is a 
law of local nature inconsistent with 
the provisions of the code on the sub- 
ject of retailing, operating only in 
that town and within two miles there- 
of, and is expressly continued in force 
by Code § 10, continuing in force laws 
of a local nature operating.in partic- 
fd counties. Camp v. State, 27 Ala. 


19. State v. Holland, 104 A. 159, 
117 Me. 288. 


20. U.S.—Anderson v. Pacific 
Coast “SS Co.,. 32..S:Ct. (626,225 U.S. 
187, 56 L.Ed. 1047; U.S. v. Ryder, 
4°S:Ct. 196, 110 U:S. 729, 287 ti Wd: 
308; Harlan Coal Co. v. North Ameri- 
can Coal Corporation, 35 F.(2d) 211; 
Gillamasy. (UO. Sky 2t C20) 329.600 hake 
sub nom. The Vinces, 20 F.(2d) 164, 
and cert den 49 S.Ct. 32, 278 U.S. 635, 
73 L.Ed. 552]. 


Ga.—Greenfield v. Farrell Heating, 
ete.,’ Cor, 87 SB. 912, 17" Gar App. Game 


Me.—Consolidated Rendering Co. v. 
Martin, 145 A. 896, 128 Me. 96, 64 A. 
LR. 79.0. 


Minn.—Thompson v. Peterson; 142 
N.W. 307, 122 Minn, 228; State v. 
Schmahl, 136 N.W. 870, 118 Minn. 319; 
U. S., ete., Land Co. v. Sullivan, 128 
N.W. 1128, 1138 Minn. 27, Amnn.Cas. . 
1912A 51; Schmoll v. Lucht, 118 N.W. 
555, 106 Minn. 188. 


N.M.—Cortesy v. Terr., 32 P. 504, 
7 N.M. 89, 93. 


N.Y.—Blake v. Griswold, 11 N.E. 
137, 104 N.Y. 613, 25 N.Y.Wkly.Dig. - 
[motion gr 9 N.E. 434, 103 N-VY. 
429, 25 N.Y.Wkly.Dig. 33]; Croswell 
v. Crane, 7 Barb. 191. 


“The presumption of a change of 
intention from a change of language, 
of no great weight in the construc- 
tion of any documents, seems entitled 
to less weight in the construction of 
statutes than in any other case; for 
the variation is often to be account- 
ed for, not only by a mere desire of 
improving the graces of style, and of 
avoiding the repeated use of the same 
words, but from the circumstance 
that Acts are often compiled from 
different sources.’ Endlich Interpre- 
tation of St. § 378 [quot Cortesy v. 
Terr., 32 P. 504, 7 N.M. 89, 93]. 


21. U.S.—Federal Reserve Bank of 
Dallas v. Webster, 287 F. 579; The 
Brothers, 4 F.Cas.No. 1,968, 10 Ben. 
400. 


Conn.—Waterbury v. Macken, 124 
A. 5, 100 Conn. 407 [error dism 47 
S.Ct. 244, 273 U.S. 646, 71 L.Ed. 820]; 
Hartford Builders’ Finish Co. v. An- 
derson, 122 A. 76, 99 Conn. 343; State 


896 [59 C.J.] 


may usually be accounted for by the desire to ren- 
der the provisions more concise and simple,?? and 
to bring the laws into some system and uniform- 
ity.23 Nevertheless, it is an equally well recognized 
doctrine that changes of the character under con- 
sideration appearing in a code or revision may have 
the effect of changing the existing law,?* and must 
be given that effect where the legislative intent to 


v. Kilmartin, 84 A. 100, 86 Conn. 56; 
Ross v. Crofutt, 89 A. 90, 84 Conn. 
370, Ann.Cas.1912C 1295; Duffield v. 
Pike, 42 A. 641, 71 Conn. 521; West- 
field Cemetery Assoc. vy. Danielson, 
2G eA. 1.345.562 ..Conn. 319; . State wz. 
Geer, 22 A. 1012, 61 Conn. 144, 13 L. 
R.A. 804 [aff 16 S.Ct. 600, 161 U.S. 
519, 40 L.Ed. 793]; State v. Neuner, 
49 Conn. 232. 


Ga.—Greenfield v. Farrell Heating, 
' ete., Co., 87 S.E. 912, 17 Ga.App. 637. 


Mass.—Wright v. Dressel, 3 N.E. 6, 
140 Mass. 147. 


Minn.—Wipperman Mercantile Co. 
-v. Jacobson, 158 N.W. 606, 133 Minn. 
326; Thompson vy. Peterson, 142 N.W. 
307, 122 Minn. 228; State v. Schmahl, 
136 N.W. 870, 118 Minn. 319; U. S., 
ete., Land Co. v. Sullivan, 128 N.W. 
1112, 113 Minn. 27, Ann.Cas.1912A 51; 
State v. Ledbeter, 126 N.W. 477, 111 
Minn. 110; Schmoll v. Lucht, 118 N. 
W. 555, 106 Minn. 188; Evans v. City 
of Redwood Falls, 115 N.W. 200, 103 
Minn. 314; Becklin v. Becklin, 109 N. 
W. 248, 99 Minn. 307; State v. Stro- 
schein, 109 N.W. 235, 99 Minn, 248. 


N.Y.—Peo. v. Fanshawe, 32 N.E. 
1102, 137 N.Y. 68, 50, N.Y.St. 1. 


N.D.—State v. Prater, 189 
334, 48 N.D. 1240. : 


-Ohio.—German American Ins. Co. v. 
McBee, 97 N.E. 378, 85 OhioSt. 161; 
Allen v. Russell, 39 OhioSt. 336. 


Tenn.—Shreafer v. Mitchell, 71 S.W. 
86, 109 Tenn. 181; Bates y. Sullivan, 
3 Head 632. 


Tex.—Braun vy. State, 49 S.W. 620, 
40 Tex.Cr. 236. 


Wis.—Van Brunt vy. Joint School 
Dist. of Town and Village of Colfax, 
201 N.W. 755, 185 Wis. 493; Oconto 
County v. Lindgren, 143 N.W. 707, 155 
Wis. 303; Oconto County v. MacAl- 

' Jister, 143 N.W. 702, 155 Wis. 286. 


“The presumption is that, although 
the language has been changed in the 
revision or codification of the stat- 
ute, it has the same meaning and ap- 
plication as before the revision or 
codification, and the court is warrant- 
ed in changing the construction there- 
of only when that is plainly required 
in order to conform to the manifest 
intent of the Legislature.” State v. 
eT 116 N.E. 464, 466, 95 Ohio 
St. 5 


N.W. 


“Where, in the process of codifica-° 


‘tion of an act of the Legislature, mere 
verbal changes occur, resulting from 
the transposition of words or from 
the reconstruction of a sentence, it 
will not be presumed that it was the 
intention of the codifiers to change 
the law as laid down by the General 
Assembly; but, on the contrary, in or- 
der to bring about such changes, 
there must be somewhere in the leg- 
islation of the state the expression 
of a manifest purpose to make the 
change in the law.” Greenfield v. 
Farrell Heating, etc., Co., 87 S.E. 912, 
17 Ga.App. 637. 


“Tt is well settled that where the 
general statutes of the state are re- 
vised and consolidated there is a 
strong presumption that the same 
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difference must 


construction which the statute had 
had before revision should be applied 
to the enactment in the revised form, 
although the language may have been 
changed. In such case a court is 
only warranted in holding the. con- 
struction to be changed when the ih- 
tent of the legislature to make such 
change is clear and manifest.” Tay- 
lor v. Hayes, 153 N.E. 759, 21 Ohio 
App. 507, 510 [quot Elmwood Place v. 
Schanzle, 110 N.E. 922, 91 OhioSt. 
354, 357]. 


22. U.S.—Duncan vy. 
Cl. 488. 


Me.—St. George v. Rockland, 35 A. 
1038, 89 Me. 48; Hughes y. Farrar, 
45 Me. 72. 


Minn.—U. S., ete., Land Co. v. Sul- 
livan, 128 N.W. 1112, 113 Minn. 27, 
Ann.Cas.1912A 51. 


N.H.—Mooers vy. Bunker, 29 N.H. 
420, 427. 


N.Y.— Sheehan vy. Spring Valley 
Wood Products Corp., 185 N.Y.S. 641, 
194 App.Div. 119 [aff 135 N.E. 918, 
233, N.Y. 562}. 


Ohio.—Collins v. Millen, 
1097, 57 OhioSt. 289. 


Wash.—State v. Superior Court of 
ee County, 100 P. 155, 52 Wash. 
Oe 

N.S.—Rex v. Penaul, 49 N.S. 391. 


“The general principle relied on in 
support of this view, that where a 
section of a former statute is merely 
abridged, with such changes of 
phraseology as are necessary to effect 
such abridgement, it will not be tak- 
en that there was any design, on the 
part of the Legislature, to change 
either the effect or the construction 
of the statute, is, in our view, cor- 
rect and sound.’’ Mooers y. Bunker, 
29 N.H. 420, 427. 


23. Hugo vy. Miller, 52 N.W. 381, 
50 Minn. 105, 111. 


24. U. S. v. Sischo, 438 S.Ct. 511, 
262 U.S. 165, 67 L.Ed. 925. And see 
cases infra notes 25-27. 


25. U.S.—Vance v. W. A. Vander- 
cook Co., 18 S.Ct. 674, 170 U.S. 438, 
42 L.Ed. 1100 [mod 80 F. 786]; Mc- 
Donald v. Hovey, 4 S.Ct. 142, 110 U. 


WeS., 48Ct: 


48 N.E. 


S. 619, 28 L.Ed. 269; Dodge v. Arthur, | 


7 F.Cas.No. 3,950. 


Ala.—Ex p. Lawler, 64 So. 102, 185 
Ala. 428. 


Me.—Guilford & Sangerville Water 
Dist, v. Sangerville Water Supply Co., 
154 A. 567, 180 Me. 217. 


Mass.—Com, v. New York Cent., 
etc., R. Co., 92 N.E. 766, 206 Mass. 
417, 19 Ann.Cas. 529; Great Barring- 
ton v. Gibbons, 85 N.E. 737, 199 Mass. 
527; Savage v. Shaw, 81 N.E. 308, 195 
Mass. 571, 122 Am.S.R. 272, 12 Ann. 
Cas. 806. 


Minn.—In re Cravens’ Estate, 225 
N.W. 398, 177 Minn. 487. 


sin ee v. Stevens, 33 N.H. 


N.J.—State v. Hale, 25 N.J.Law 324. 
N.Y.—Young v. Dake, 1 Seld. 468, 
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make a change appears clearly and unmistaka- 
bly,2° as where no effect can be given to the new 
language otherwise,?° or where the language used 
in the revision cannot possibly bear the same con- 
struction as the revised act.27- And where there 
is a material change between the original act and 
the provisions thereof in the code or revision, this 


be given effect, even though’ not 


5 N.Y. 463, 55 Am.D. 356. 


Ohio.—Marqua yv. Martin, 141 N.E. 
654, 109 OhioSt. 56; State v. Williams, 
135 N.E. 651, 104 OhioSt. 232; State 
v. Toney, 90 N.E. 142, 81 OhioSt. 130, 
18 Ann.Cas. 395; Collins v. Millen, 
48 N.E. 1097, 57 OhioSt. 289; Allen v. 
Russell, 39 OhioSt. 336; Stokes v. 
Logan County, 2 OhioDec. (Reprint) 
122, 1 West.L.Month. 448. 


"ex. State v. Burgess, 
922, 101 Tex. 524. 


Utah.—State v. Ritchie, 
32 Utah 381. 


Va.—Barnard v. Barnard, 111 S.E. 
227, 132) Va. 155. 


Wis.—Pomainville vy. City of Grand 
Rapids, 147 N.W. 377, 157 Wis. 384. 


“While it is true that verbal chang- 
es in the codification of existing stat- 
utes will not affect their construction 
and that the Legislature will not be 
presumed to have intended to alter 
the law unless their language plainly 
requires that conclusion, yet it is 
also true that such a construction 
will be adopted when manifestly re- 
quired by the altered language of the 
statute.” Commonwealth vy. New 
York Cent., etc., R. Co., 92 N.E. 766, 
768, 206 Mass. 417, 19 Ann.Cas. 529. 


[a] Limitation of rule; omission 
by accident or mistake.—Where the 
failure to include a section in a re- 
vision is a clear case of accidental 
omission, it is the duty of the court 
to repair the mistake, and sustain a 
petition asking leave to commence 
an action as therein provided. Brack- 
an v. Chamberlain, 98 A. 933, 115 Me. 


. 26 Burnham vy. 
247. 


27. The Brothers, 4 F.Cas.No. 1,- 
968, 10 Ben. 400. 


[a] Omission of provisions (1) of 
a former law relating to the same 
subject which have been declared un- 
constitutional negatives an intention 
to make them a part of the new law. 
Vance y. W. A. Vandercook Co., 18 S. 
Ct. 674, 170 U.S. 4388, 42 L.Ed. 1100 
[mod 80 F. 786]. (2) Intention to 
change meaning in reénacting statute 
may as clearly appear from the omis- 
sion as by adding new language, and 
this applies to a general revision. 
In_re Cravens’ Estate, 225 N.W. 398, 
177 Minn. 437. (3) Where a provision 
of a statute is omitted in revision, th'e 
inference is that a change in the law 
was intended to be made. Guilford, 
ete., Water Dist. v. Sangerville Water 
Supply Co., 154 A. 567, 130 Me. 217. 


[b] Report of revisers.—That a 
revision committee of the legislature 
adopted an order that no proposition 
for a substantial modification of ex- 
isting law should be entertained with- 
out a concurrent vote of four-fifths 
of the members of each branch is of 
weight in determining whether the 
revision changed the law, but cannot 
affect the plain meaning of words 
used in the statute. Commonwealth 
v. New York Cent. & H. R. R. Co, 
baa 766, 206 Mass. 417, 19 Ann.Cas, 


109 S.W. 


of -P. 24, 


Stevens, 33 N.H. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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noted by the revisers in an explanatory note.28 
And the mere intention of the legislative body to 
compile existing laws without altering them does 
not require the courts to give to a particular sec- 
tion a construction in opposition to the positive 
provisions thereof in order to conform to the pre- 


existing statute.29 


[$ 494] 2. Change in Arrangement.?° 
fying or revising statutes, a mere rearrangement 
of the sections or parts of a statute, or the plac- 
ing of portions of what was originally a single see- 
tion in separate sections,” does not change the pur- 
pose, operation, and effect thereof unless an inten- 


tion to do so already appears. 


[§ 495] 3. Incorporation in Same, or Substantial- 
ly Same, Language. Where the provisions of a stat- 
ute are carried forward and embodied in a section 


28. Barnard y. Barnard, 111 S.E. 
227, 182 Va. 155. 


29. Dodge vy. Arthur, 7 F.Cas.No. 
3,950. 


30. Allocation of statutes see su- 
pra § 492. 


31. General Inv. Co. v. Lake Shore 
& M. S. Ry. Co., 438 S.Ct. 106, 260 U. 
S. 261, 67 L.Ed. 244 [mod 269 F. 235]; 
U. S. v. Cress, 37 S.Ct. 380, 243 U.S. 
316, 61 L.Ed. 746; Fifth Ave. Build- 
ing v. Kernochan, 117 N.E. 579, 221 
N.Y. 370 [rearg den 118 N.E. 1057, 222 
N.Y. 525]; Davis v. Davis, 75 N.Y. 
oe Mitchell v. Simpson, 25 Q.B.D. 


32. Buck Stove & Range Co. v. 
Vickers, 33 S.Ct. 41, 226 U.S. 205, 57 
L.Ed. 189 [rev 101 P. 668, 80 Kan. 29]; 
Anderson y. Pacific Coast SS. Co., 32 
Seats 626, 22pmUvS.. 187,,\46647 bh: bd: 


33. U.S.—U. S. v. Bathgate, 38 S. 
Ct. 269, 246 U.S. 220, 62 L.Ed. 676; 
Walsh Constr. Co. v. City of Cleve- 
land, 271 F. 701 [aff 279 F. 57]; Ham- 
ilton v. Titus, 185 F. 140; First Nat. 
Bank v. Weidenbeck, 38 C.C.A. 131, 
97 F. 896; Duncan v. United States, 
48 Ct.Cl. 488. 


Cal.—San Joaquin & Kings River 
Canal ,& Irrigation Co. v. James J. 
Stevenson, 128 P. 924, 164 Cal. 221; 
ge v. Drake, 121 P. 1006, 162 Cal. 
48. 


Fla.—Atlas Rock Co. v. Miami 
Beach Builders’ Supply Co., 103 So. 
615, 89 Fla. 340. 


Iowa.—Robinson v. Ferguson, 119 
Iowa 325; State v. Prouty, 84 N.W. 
670, 115 Iowa 657. 


Kan.—State v. Davis, 225 P. 1064, 
116 Kan. 211. 


Ky.—Louisville v. Louisville Pub- 
lic Warehouse Co., 53 S.W. 291, 107 
Ky. 184, 21 Ky.L. 867. 


Mass.—Longyear v. Commissioner 
of Corporations and Taxation, 164 N. 
EB. 459, 265 Mass. 585; Byfield v. City 
of Newton, 141 N.E. 658, 247 Mass. 
46; See v. Springfield Building Com’r, 
141 N.E. 105, 246 Mass. 340; Lacy v. 
Selectmen of Winchendon, 133 N.H. 
90, 240 Mass. 118; Case of Derinza, 118 
N.E. 942, 229 Mass. 435; Paszkowski v. 
Stony Brook Paper Co., 96 N.E. 129, 
210 Mass. 86; United Hebrew Assoc. 


v. Benshimol, 130 Mass. 325; Wright 


v. Oakley, 5 Metc. 400.” 

Minn.—Wipperman Mercantile Co. 
v. Jacobson, 158 N.W. 606, 133 Minn. 
326. 


Mo.—Timson Manufacturers’ 
Coal, etc., Co., 119 S.W. 565, 220 Mo. 
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of a revision or codification, in the same words, or 
in words which are substantially the same and not 
different in meaning, the latter provision will be 
considered a continuance of the old law and not 
as a new and original enactment,?? and this is so 
both where there is an express declaration to that 


effect in the codification or revision,?* and in the 


In eodi- 


the acts.?° 


580; Strottman y. St. Louis, etc., R. 
Co., 109 S.W. 769, 211 Mo. 227; Pad- 
dock v. Missouri Pac. R.Co., 56 S.W. 
453, 155 Mo. 524; Dart v. Bagley, 19 
S.W. 311, 110 Mo. 42; Atty.-Gen. v. 
Heidorn, 74 Mo. 410; State v. Ranson, 
73 Mo. 78; Cape Girardeau v. Riley, 
52 Mo. 424, 14 Am.R. 427; State v. 
Knight, (App.) 26 S.W.(2d) 1011. 


N.M.—Wells v. Dice, 275 P. 90, 33 
N.M. 647. 


N.Y.—People v. New York Bd. of 
Education, 66 N.E. 674, 174 N.Y. 169; 
People v. Wilson, 45 N.E. 862, 151 N.Y. 
403; Chapin v. Hogan, 202 N.Y.S. 641, 
208 App.Div. 56; People v. Moskowitz, 
196 N.Y.S. 634, 119 Mise. 837; Dom- 
inick v. Stern, 139 N.Y.S. 59, 79 Misc. 
271 [aff 142 N.Y.S. 1115, 157 App.Div. 


944 (aff 107 N.H. 1075, 213 N.Y. 675)] 


(statutory rule as to construction of 
New York consolidated statutes). 


Pa.—In re Cross’ Estate, 122 A. 267, 
278 Pa. 170. 


Tex.—J. P. Webster & Son v. Lucas, 
296 S.W. 1089, 117 Tex. 64 [aff (Civ. 
App.) 288 S.W. 469]; Marston v. 
Yaites, (Civ. App.) 66 ‘ 
Swain v. Mitchell, 66 S.W. 61, 27 Tex. 
Civ.App. 62; Compere v. State, 295 S. 
W. 614, 107 Tex.Cr. 95. 


Wis.—Sheftels v. Tabert, 1 N.W. 
156, 46 Wis. 439; Fullerton v. Spring, 
3 Wis. 667. 


Austr.—Maybury v. Plowman, 16 
Austr.C.L.R. 468; Nolan v. Clifford, 
1 Austr.C.L.R. 429. 


“Tt would be of the most mis- 
chievous consequence to hold that the 
revision of a law had the effect of 
making the revised law entirely orig- 
inal, to be construed as though none 
of its provisions had effect but from 
the date of the revised law. When a 
former provision is included in a re- 
vised law, it is only thereby intended 
to continue its existence, not to make 
it operate as an original act to take 
effect from the date of the revised 


law.” St. Louis v. Alexander, 23 Mo. 
483, 509. 

34. U.S.—First Nat. Bank _-v. 
Weidenbeck, 88 C.C.A. 1381, 97 F. 
896. 


Kan.—State v. Davis, 225 P. 1064, 
116 Kan. 211. 


Mass.—Paszkowski v. Stony Brook 
Paper Co., 96 N.E. 129, 210 Mass. 86. 


N.M.—Wells v. Dice, 275 P. 90, 91, 
33 N.M. 647. 


N.Y.—People v. New York Bd. of 
Education, 66 N.E. 674, 174 N.Y. 169; 
Beebe v. Estabrook, 79 N.Y. 246 [aff 
14 Hun 523]; Chapin v. Hogan, 202 
N.Y.S. 641, 208 App.Div. 56 


absence of such declaration;?® and the mere fact 
that acts are incorporated into a revision of the 
statutes, and the sections given new numbers by 
the revisers, does not change the force or effect: of 
Nor does a reénactment of a chapter 
without the title change or enlarge the scope of 
the law in the absence of an indicated intent to 
alter the. scope of the enactment.?7 
rule*® applies although the statute brought forward 
has been simultaneously repealed by the codifica- 
tion or revision.?® 


The general 


The effect of the continuance: 


Tex.—Fischer v. Simon, 66 S.W. 447,. 
882, 95 Tex. 234; Marston v. Yaites,. 
(Civ.App.) 66 S.W. 867; Swain v. 
ne 66 S.W. 61, 27 Tex.Civ.App. 


[a] Rule applied.—Acts (1889) p 
143 (Rev. St. [1895] art 2369) provided 
that notice of a sale of realty under a 
trust deed should be given “as now 
required in judicial sales.” The stat- 
ute as to judicial sales in force when 
the article was enacted did not require 
personal service of notice on defend- 
ant in execution. Theact adopting the 
revised statutes in 1895 provided that 
the provisions of the revised statutes, 
so far as they are substantially the 
same as the statute in force at the 
time when the revised statutes shall 
go into effect, shall be construed as 
continuations thereof, and not as new 
enactments of the same. It was held 
that art 2369 was not reénacted by the 
adoption of the revised statutes, but. 
continued in force. Fischer v. Simon, 
66 S.W. 882, 95 Tex. 234. 


35. Bear Lake, etc., Irr. Co. v. Gar- 
land, 17 S.Ct. 7,164 U.S. ly 420 L. 
Ed. 327; Paszkowski v. Stony Brook 
Paper Co., 96 N.E. 129, 210 Mass. 86; 
United Hebrew Assoc. v. Benshimol, 
130 Mass. 325; Wright v. Oakley, 5. 
Metc. (Mass.) 400 (per Shaw, C. J.). 


36. Strottman v. St. Louis, etc., R. 
Co., 109 S.W. 769, 211 Mo. 227; Pad- 
dock v. Missouri Pac. R. Co., 56 S.W.. 
453, 155 Mo. 524.° 


37. Atlas Rock Co. v. Miami Beach 
Builders’ Supply Co., 103 So. 615, 89 
Fla. 340. See supra text and note 33. 


38. See supra text and note 33. 


39. U.S.—Hamilton vy. Titus, 185: 
F. 140. 


Iowa.—Robinson v. Ferguson, 93 N. 
W. 350, 119 Iowa 325; State v. Prouty, 
84 N.W. 670, 115 Iowa 657. 


Mass.—Paszkowski v. Stony Brook 
Paper Co., 96 N.E. 129, 210 Mass. 86; 
United Hebrew Assoc. v. Benshimol, 
130 Mass. 325; Wright v. Oakley, 5: 
Metce. 400. 


N.Y.—People v. New York Bd. of 
Education, 66 N.E. 674, 174 N.Y. 169. 


Tex.—Compere v. State, 295 S.W. 
614, 107 Tex.Cr. 95. 


Wis.—Sheftels v. Tabert, 1 N.W. 
156, 46 Wis. 439; Fullerton v. Spring, 
3 Wis. 667. 


“The repeal and simultaneous re- 
enactment of substantially the same 
statutory provisions is not to be con- 
strued as an implied repeal of the 
original statute, but as a continuatiom 
thereof, so that all interests, under 
the original statute, remain unim- 
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of the old law is that all rights and interests there- 
under are preserved.*®? And a fortiori is this so 
where there is an express statutory declaration to 
this effect.41 Nevertheless, where the language of 
the old and new laws is not substantially the same, 
but different, the rule under consideration has no 
application, and the meaning is to be found in the 
language actually used under the ordinary rules of 
construction.t2, Nor does the rule apply where, in 
a so-called codification, provisions from several pri- 
or statutes are brought together in one section of 
the revised act for the purpose of application to 
an altered system, and where the section in ques- 
tion is in pari materia with other allied, and to a 
degree: interdependent, new legislation containing 
substantial changes from the preéxisting law.*? 


[§ 496] 4. Continuing Existing Law by Refer- 
ence Only. In the absence of a constitutional pro- 
vision to the contrary, an existing law, although 
not incorporated in the code or revision, may be 
continued in force by a statute of the code or re- 
vision expressly so providing;** but this may not 
be done where the constitution expressly directs 
that the codification of all the general laws of the 
state at designated intervals shall be declared by 
the general assembly to be the only general stat- 
utory law of the state.*® 


[§ 497] G. Amendment. An act which is entitled 
an act to revise a designated code by amending cer- 


paired. . . . The same rule ap-, 325. 
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tain sections, repealing others, and adding new see- 
tions, and in the body of which several hundred 
sections are amended, one hundred repealed, and 
many new sections added, was held void, for fail- 
ure to reénact and publish at length the code as 
revised, under a constitutional provision that no 
law shall be revised or amended by reference to its 
title, but in such ease the act revised, or section 
amended, shall be reénacted and published at length 
as revised or amended.*® On the other hand, it 
was held by the same court in a case assuming to 
distinguish the one just cited that the constitutional 
provision is not violated by an act entitled an act 
to amend one hundred and eight sections of a penal 
code, the numbers of which are stated, and to re- 
peal two sections, and to add a new section, and 
in the body of which each section of the act amend- 
ing any one section reads section [giving the num- 
ber] of the penal code is hereby amended so as to 
read as follows. It was held that this was in no 
sense a revision of the entire code and did not re- 
quire a republication thereof in its entirety. And 
in another state it was held that a constitutional 
provision of this character is not violated by an 
act of the first legislature of a state “amending 
the Revised Statutes” of a territory from which 
it had been erected by changing the word “terri- 
tory” to “state,” and “comptroller” to “auditor,” 
as these amendments do not change the application, 
force, or effect of the statutes amended.** 


suit, and is especially set forth in the 


plies to general revisions of existing 41. First Nat. Bank v. Weidenbeck declaration, shall not impose _ the 
. . ? 


laws that are substantially re-enact- 
€a. so)... SIn-. practical ‘operation 
and effect, the new statutes are to be 
considered as a continuance and modi- 
fication of old laws, rather than as an 
abrogation of the old and the re-enact- 
ment of new ones.” State v. Prouty, 
84 N.W. 670, 671, 115 Iowa 657. 


40. Robinson v. Ferguson, 93 N.W. 
350, 119 Iowa 325; State v. Prouty, 
84 N.W. 670, 115 Iowa 657; Paszkow- 
ski v. Stony Brook Paper Co., 96 N.E. 
129, 210 Mass. 86; St. Louis v, Alex- 
ander, 23 Mo. 483; Swain v. Mitchell, 
27 Tex.Civ.App. 62, 66 S.W. 61; Com- 
pere v. State, 295 S.W. 614, 107 Tex.Cr. 


[a} Thus (1) where the provisions 
of a statute are carried forward ina 
revision with a slight change of word- 
ing and no difference in meaning, the 
section in which it was carried for- 
ward will be considered as a con- 
tinuation thereof and the tenure of 
officers appointed under the statute 
thus carried forward will not be in- 
terrupted. Compere v. State, 295 S.W. 
614, 107 Tex.Cr. 95. (2) Code § 1374 
provides that when property subject 
to taxatzon is withheld, or not listed 
and assessed, the county treasurer 
shall at any time within five years de- 
mand of the person by whom it should 
have been listed or on whom it should 
have been assessed the amount the 
property should have been taxed, and 
on failure to pay the same shall cause 
an action to be brought therefor. It 
was held that the fact that such sec- 
tion, when adopted into the code, re- 
pealed a prior law containing substan- 
tially the same provisions, except 
that it did not provide a remedy for 
the collection of taxes on omitted 
property, did not preclude a county 
treasurer from recovering taxes on 
property omitted for years prior to 
the adoption of the code. Robinson 
v. Ferguson, 93 N.W. 350, 119 Iowa 


38 C.C.A. 131, 97 F. 896. 


[a] Continuing liability of trustees 
for corporate debts.—The provision of 
the statute of Montana making the 
trustees of a corporation jointly and 
severally liable for its debts, where 
the corporation failed to make the an- 
nual reports thereby required, was not 
repealed as to a right of action ac- 
crued thereunder by the civil code 
subsequently adopted, which reénacts 
such provision without any change 
affecting such liability, and further 
provides (§ 4653) that its provisions, 
“so far as they are substantially the 
same as existing statutes or common 
law, must be construed as continua- 
tions theredf, and not as new enact- 
ments,” and also (§ 4654) that no right 
accrued before its taking effect shall 
be affected by its provisions. First 
Nat. Bank v. Weidenbeck, 38 C.C.A. 
131, 97-B. 896. 


42. American Indemn. Co. v. Aus- 
tin, 246 S.W. 1019, 112 Tex. 239 [rev 
(Civ. App.) 2 Sav 819i > 0 State: Ww. 
Burgess, 109 S.W. 922, 101 Tex. 524; 
St. Louis, ete., R. Co. v. Hill, 80 S.W. 
368, 97 Tex. 506, 


43. In re Cross’ Estate, 122 A. 267, 
200) a. iO. 


44 Belton v. Smith, 45 Ind. 291; 
Lawson v. Sherra, 21 Ind. 363; Bray 
v. Carpenter, 20 Ind. 255; Patterson 
Ve) erior, 138) Indy 440, 81 AmiD. “3675 
Jones v. Gregg, 17 Ind. 84; Woodward 
v. Mathews, 15 Ind. 339; Berry v. 
Bolan, -13 Ind. 259: Patterson v. 
Crawford, 12 Ind. 241; Hauser v. 
Hays, 11 Ind. 368; Rees v. Simons, 
10 Ind. 82; Abernathy v. Reeves, 7 
Ind. 306. 


[a]. Thus (1) Rev. St. (1848) § 216, 
providing that any pleading denying 
or requiring proof of the execution or 
assignment of any instrument of writ- 
ing which is the foundation of the 


necessity of such proof, unless veri- 
fied by oath, is continued in force by 
2 Rev. St. p 224 § 802, providing that 
“the laws and usages of this state 
relative to pleadings and practice in 
eivil actions and proceedings, not in- 
consistent herewith, and as far as the 
Same may operate in aid hereof, or to 
supply any omitted case, are hereby 
continued in force.” Belton v. Smith, 
45 Ind. 29]; Patterson v. Crawford, 
12 Ind. 241. (2) Act Febr. 18, 1839, 
§ 38, relating to practice in certain 
courts, and dispensing with the neces- 
sity of proving names of payees of 
notes declared on unless the execution 
thereof was put in issue by a pleading 
under oath, was continued in force by 
Code ec 1 § 802, providing that the 
laws and usages relative to pleadings 
and practice of civil actions and pro- 
ceedings not inconsistent therewith 
shall be continued in force. Aber- 
nathy v. Reeves, 7 Ind. 306. 


45. State v. Meares, 145 S.E. 695, 
148 S.C. 118. * 


‘Tf the Legislature may incorpo- 
rate acts or amendments into the 
Code by mere reference to them, the 
very purpose of the constitutional 
provision would be utterly defeated, 
and one seeking to find the law on any 
subject would still be put to the 
necessity of examining yearly vol- 
umes of the statutes prior to the Code; 
and where the reference, as in the 
present case, is indefinite or inade- 
quate, not even showing the titles of 
the acts or dates of their passage, all 
such yearly volumes would have to be 
examined.” State v. Meares, 145 S.E. 
695, 697, 148 S.C. 118. 


46. Lewis v. Dunne, 66 P. 478, 134 
wee 291, 86 Am.S.R. 257, 55 L.R.A. 


47. Gilbert v. Moody, 25 P. 
3 Idaho 747. - ard 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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IX. REPEAL, SUSPENSION, AND REVIVAL* 


_ [§ 498] A. Repeal’—1. Definitions and Distinc- 
tions. The primary meaning of the word “repeal,” 
as used in speaking of the repeal of a statute, is, as 


its etymology imports, the recalling or revoking of 
the statute.* 


Suspension distinguished. There is a material 
difference between the repeal and the suspension 
of a statute.* 


[§ 499] 2. Power To Repeal’—a. In General. 
When not prohibited by constitutional provision,® 
a legislature has power to repeal a statute,? how- 
ever adopted or passed,* whether by the legislature 
itself® or by the people in the exercise of the ini- 
tiative gr referendum.'® This power of repeal ex- 
tends to a previous act of the same session,!! a 
statute carrying an appropriation,‘ a local or spe- 
cial law,'?”% or a portion of a statute;1? and in re- 
pealing a statute the legislature may save the old 
statute for specified purposes, by an appropriate 
saving clause in the repealing act.14 Territorial 


1. Repeal of: 
433. 


naugh v. Orlando, 27 So. 34, 41 Fla. 
(2) A repeal puts an end to the 


laws, which were subject to repeal by the territorial 
legislature, and are continued under the state con- 
stitution, are repealable by the state legislature.1® 


Act which is not valid or operative. The legis- 
lature has power to repeal an unconstitutional?® 
or suspended?’ act, as well as a previous act of the 
same session1® before it becomes a law.19 However, 
where an act has been suspended by the filing of 
referendum petitions, the legislature may not repeal 
it before the people have voted thereon.?° 


Reason for repeal. A repeal of a statute is with- 
in the power of the legislature and effective not- 
withstanding the legislature assigns an insufficient 
reason,”*+ or no reason,?? for the repeal. 


Vote of people. A law cannot be repealed by a 
vote of the people?* except under a constitutiona 
provision.” 


[§ 500] b. Limitation or Prohibition. The power 
of the legislature to repeal a statute is subject to,?5 


rated in a statute by reference, it is, 
when considered merely as a part of 


Charters see Constitutional Law §§ 
267, 648-658, 686; Corporations §§ 
3690-3697; Municipal Corporations 
§§ 152, 165, 166. 

Constitutions see Constitutional Law 
§§ 94-96. 

Ordinances see Municipal Corpora- 
tions §§ 154, 886-897. 

Statutes, determination of, as judi- 


cial question see Constitutional 
Law § 251. 
2. “Amendment” distinguished see 


supra § 421. 


3. Oakland Paving Co. v. Hilton, 
11 P. 3, 69 Cal. 479, 485; Jessee v. De 
Shong, (Tex.Civ.App.) 105 S.W. 1011, 
1014. To same effect Gregory v. 


Cockrell, 18 S.W.(2d) 362, 179 Ark. 
719, 722, 
[a] Other definitions.—(1) ‘An 


abrogation of one statute by another.” 
Butte, ete., Cons. Min. Co. v. Mon- 
tana Ore Purchasing Co., 60 P. 1039, 24 
Mont. 125, 133 [aff 63 P. 825, 25 Mont. 
41]. To same effect Gregory v. Cock- 
rell, 18 S.W.(2d) 362, 179 Ark. 719, 
722. (2) “The abrogation or destruc- 
tion of a law by a legislative act.” 
Bouvier L. D. [quot State v. Hubbard, 
41 So. 903, 148 Ala. 391, 395; St. Lou- 
is v. Kellman, 139 S.W. 4438, 235 Mo. 
687, 695]. (3) “The abrogation or an- 
nulling of a previously existing law 
by the enactment of a subsequent 
statute, which either declares that 
the former law shall be revoked and 
abrogated or which contains provi- 
sions so contrary to or irreconcilable 
with those of the earlier law that only 
one of the two can stand in force.” 
St. Louis v. Kellman, 139 S.W. 443, 
235 Mo. 687, 695 [cit Black L. D.]. (4) 
Equivalency of “abrogation” and “re- 
peal” of statute see 1 C.J. p 340. 


‘“Repeal” generally see 54 C.J. p 
401. 


4. Brown v. Barry, 3 Dall. (U.S.) 
365, 1 L.Ed. 638; Maresca v.'U. S., 277 
F. 727; McCowen v. Bowring, 7 New- 
foundl. 872. 


[a] Distinction stated.—(1) A re- 
peal removes the law entirely; but, 
when suspended, it still exists, and 


has operation in every respect, except 
wherein it has been suspended. Mer- 


[59), C.) S.—=47)] 


‘law. A suspension holds it in abey- 


ance. Heinssen v. State, 23 P. 995, 14 
Colo. 228. (3) “The suspension of a 
statute is limited in time, and is not 
a repeal which is unlimited in time.” 
Maresca v. U. S., 277 F. 727, 737. 
Suspension of statute generally sée 
infra § 553. ; : 
5. Power to repeal statute: 
Nee lemons see Constitutional Law 
1102. 


Lack of, of executive officers see Con- 
stitutional Law § 403. 


6. Cal.—Peo. v. Rinner, 199 P. 1066, 
52 Cal.A, 747. 


Ky.—Com. v. Ewald Iron Co., 154 
Sow: 981,) 153) Sky. ale? 


Miss.—Musgrove v. Vicksburg, etc., 
R. Co., 50° Miss, 67:7. 


Mo.—State v. Becker, 240 S.W. 229. 
Pa.—Engle v. Reichard, 4 Pa.Co. 48. 
nae See Constitutional Law §§ 237, 


8. In re Senate Resolution No. 4, 
130 P. 838, 54 Colo. 262. 


fet State v. Becker, (Mo.) 240 S.W. 


10. See Constitutional Law § 374. 


11. Mobile, etc., R. Co. v. State, 29 
Ala. 573; State v. Bressie, 262 S.W. 
1015, 304 Mo. 71 [transf (A.) 266 S.W. 
766]; Atty.-Gen. v. Brown, 1 Wis. 513. 


12. Cayuga County v. State, 47 N.- 
E. 288, 153 N.Y. 279; State v. Donald, 
157 N.W. 782, 163 Wis. 145. 


124%. Gregory v. Cockrell, 18 S.W. 
(2d) 362, 179 Ark. 719. 


13. State v. Hartman, (Mo.) 231 
S.W. 982; McDonald y. Hudson Coun- 
ty, 125 A. 379, 99 N.J.Law 393 [aff 
125 A. 378, 2, N.J.Misc. 46]. 


[a] Provisions incorporated by 


‘reference.—(1) The legislature has as 


much power to eliminate from a stat- 
ute provisions incorporated therein 
by reference as it has to repeal any 
other part of a law it has enacted. 
State v. Hartman, (Mo.) 231 S.W. 982. 
(2) Even though a provision of the 
state constitution has been incorpo- 
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the statute, subject to repeal by the 
legislature. State v. Hartman, supra. 

14. Roswell Bd. of Education vy. 
Citizens’ Nat. Bank; 167 P. 715, 23 
N.M. 205. 

Operation and effect of 
clauses see infra §§ 729-7384. 

15. Yavapai County v. Stephens, . 
LUTE P. 261, 920 Ariza. 

16. State v. Field, 24 S.W. 752, 119 
Mo. 598. Groe, 

17. New Orleans v. Ripley, 2 La. 
344; Gosselin v. Gosselin, 7 Mart.N.S. 
(La.) 469. 


18. See supra text and note 11. 
19. Southwark Bank v. Com., 26 
a. 446. : 


saving 


nae State v. Becker, (Mo.) 240 S.W. 
21. Jones v. Franklin County, 25 


OhioCir.Ct, 510. 


[a] Effect of special provision.— 
Where a repealing act sets forth va- 
rious grounds On which the legisla- 
ture deems the repealed statute to be 
unconstitutional, and then adds, “the 
enumeration in this act of the grounds 
for such repeal shall not be deemed 
to qualify or impair the full force 
and effect of the repeal,’ such provi- 
sion makes the repeal effective irre- 
spective of the reasons assigned 
therefor. Long Sault Development 
Co. v. Kennedy, 105 N.E. 849, 212 N.Y. 
1, Ann.Cas.1915D 56. 


22. Jones v. Franklin County, 
OhioCir.Ct. 510. 


23. Geebrick v. State, 5 Iowa 491. 
24. See constitutional provisions. 
' 25. See constitutional provisions, 


[a] Time.—Const. Amendm. 7(c), 
prohibiting the repeal by the legisla- 
ture of an act, law, or bill approved 
by a majority of the electors ‘‘with- 
in a period of two years following 
such enactment,’’ refers to the time 
when the law comes into existence, 
the “enactment” of the law being 
complete at such time, and not the 
date from which it is specified that 
the act shall take effect and be in full 


25 


900 [59 C.J.] 
and only to,2* such limitations as are imposed by 
the constitutions of the state and the United States. 
Generally speaking, one legislature eannot enact ir- 
repealable legislation?’ or limit or restrict its own 
power, or the power of its successors, as to the 
repeal of statutes;?8 and an act of one legislature 
is not binding on, and does not tie the hands of, 
future legislatures.2® However, one legislature, if 
not limited by the terms of the constitution, may 
enact a statute authorizing a lawful contract which, 
when entered into, will be beyond the repealing 
power of a subsequent legislature.*°? 


[§ 501] 3. Modes of Repeal*1—a. In General. In 
the absence of any constitutional restraint, a state 
legislature may exercise the power of repeal in any 
form in which it can give a clear expression of its 


STATUTES 
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will.22. There are two ways of repealing a statute 
or part thereof;** one is by express terms,** the 
other is by necessary implication.*® While ordi- 
narily the legislature may be expected to employ 
express terms to give effect to its intent to repeal 
a statute,?* it is under no obligation to do so,°* 
and in a proper case a repeal may be effected by 
implieation.** The question of repeal is one of in- 
tent?® and must be solved by-determining as near 
as may be the intent of the legislature.*? A bill 
which never becomes a law cannot repeal a law.*? 


[§ 502] b. Express Repeal*?—(1) In General, 
An express repeal is the abrogation or annullment 
of a previously existing law by the enactment of a 
subsequent statute which declares that the former 


force. State v. Gibbons, 203 P. 390, 
118 Wash. 171. 


_Impairing or divesting vested rights 
by repeal of statute or charter see 
Constitutional Law §§ 499, 536, 538, 
542, 557; Corporations § 3694. 


26. Higgins’ Est. v. Hubbs, 252 P. 
515, 31 Ariz. 252; Gregory v. Cock- 
rell, 18 S.W.(2d) 362, 179 Ark. 719; 
Birmingham Drainage Dist. v. Chica- 
go, B. & Q. R. Co., 202 S.W. 404, 274 
Mo. 140. 


27. lIowa.—State v. State Execu- 
tive Council, 223 N.W. 737, 207 Iowa 
923. 


Ky.—Com. v. Ewald Iron Co., 154 
S.W. 931, 153 Ky. 116. 


Mont.—State v. State 
Commn., 296 P. 1038. 


N.Y.—Langdon v. New York, 93 N. 
Y. 129 [aff 28 Hun 158, 16 N.Y.Wkly. 
Dig. 289]. 


Okl.—State v. Coyle, 122 P. 243, 7 
Okl.Cr. 50 [reh den 130 P. 316, 8 Okl. 
Cr. 686]. 


Pa.—In re Shackamaxon Bank, 4 
Pa.Co. 194. 


Tex.—Texas, ete., R. Co. v. Miller, 
128 S.W. 1165, 60 Tex.Civ.App. 627 
[aff 31 S.Ct. 534, 221 U.S, 408, 55 L. 
Ed. 789]. 


‘Tt is fundamental that the Legis- 
lature cannot pass an_ irrepealable 
law.” State v. Coyle, 122 P. 243, 253, 
7 Okl.Cr. 50 [reh den 130 P. 316, 8 
Okl.Cr. 686]. 


[a] Presumption is against mak- 
ing a statute irrepealable. Saginaw 
County v. Hubinger, 100 N.W. 261, 137 
Mich. 72. 


28. See Constitutional Law § 238. 


29. U.S.—Rocky Point Oyster Co. 
v. Standard Oil Co. of New York, 265 
F. 379; Bloomer v. Stolley, 3 F.Cas. 
‘No. 1,559, 5 McLean 158. 


Ariz.—Frohmiller v. J. D. Halstead 
Lumber Co., 272 P. 95, 34 Ariz. 425. 
See Higgins’ Est. v. Hubbs, 252 P. 515, 
31 Ariz. 252, 264 (recognizing the 
rule, but holding that it does not ap- 
ply to a mere “effort to establish a 
definite rule of statutory construc- 
tion to the effect that the mere repeal 
of a statute without any further ac- 
tion by the legislature does not ter- 
minate any accrued right conferred 
by the statute”). 


Ark.—Files v. Fuller, 44 Ark. 273. 


Cal.—_Ex p, umphrey, 222 P, 366, 
64 Cal.App. 572. 


Colo.—Davis v. Peo., 240 P. 942, 78 
Colo. 158; Sovereign Camp, W. O. W. 
v. Woodmen of the World, 213 P. 579, 


— 


Highway 


73 Colo, 57. ° 


Fla.—Gonzales v. Sullivan, 16 Fla. 
791; Internal Imp. Fund y. St. Johns 
Ro Cons Verba: (beds 


Ga.—Shaw. v. Macon, 21 Ga. 280; 
Hamrick v. Rouse, 17 Ga. 56. 


Ill. Bragg v. Peo., 78 Ill. 328. 


Ind.—State v. Oskins, 28 Ind. 364; 
Armstrong aia Dearborn County 
Com’rs, 4 Blackf. 208; Elwell v. Tuck~ 
er, 1 Blackf. 285. 


Sete Coliclend vy. Schuyler, 9 Kan. 


La.—Renthorp v. Bourg, 4 Mart. 97. 


Mich.—Cooper, Wells & Co, v. City 
cae Joseph, 205 N.W. 86, 232 Mich. 


Mo.—State v. University of Mis- 
souri, 188 S.W. 128, 268 Mo. 598. 


N.Y.—Peo. v. Montgomery County, 
67 N.Y. 109, 23 Am.R. 94; New York 
v. Union. R.. Co.; 201 N.¥-S: 396, 206 
App.Div, 472 [aff 144 N.E. 896, 238 N. 
Yel 


N.C.—Kornegay v. Goldsboro, 105 


S.E. 187, 180 N.C. 441. 


Pa.—In re Computation of Vote, 16 
Pa.Dist. 245. 


Philippine.—Duarte  v. 
Philippine 36. 


Tex.—Jessee v. De Shong, 
App.) 105 S.W. 1011. 


. Wash.—Gunther v. Huneke, 108 P. 
1078, 58 Wash. 494, 


30. State Vie State Highway 
Commn., (Mont.) 296 P. 1033. 


erpatemen’ of obligation of con- 
ct: 


Generally see Constitutional Law §§ 
593-777. 


Repeal of charter as see Constitution- 
al Law §§ 267, 649 et seq, 686; Cor- 
porations § 3690. 


31. Repeal of: 

Common law by statute see Common 
Law §§ 15, 35. 

General laws, within corporate lim- 
its, by new or amended municipal 
“res see Municipal Corporations 

Statutes by constitutional provisions 
see Constitutional Law §§ 97-104. 


32. Ind.—Lindsay vy. Lindsay, 47 
Ind. 283. ; 


ia.—State v. Judge Highth Judicial 
Dist., 14 La.Ann. 486, 


Pa.—Rodebaugh vy. Philadelphia 
Tract, Co.,'42A. 9538, 190° Pa. 358; 
Sifred v. Com., 104 Pa. 179, 


Porto Rico.—Ex p. Axtmayer, 


Dade, 32 


(Civ. 
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| Porto Rico 378, 385 [quot Cyc]. 


Tex.—Berry v. State, 156 S.W. 626, 
69 Tex.Cr. 602, 608 [quot Cyc]. 


33. St. Louis v. Kellman, 139 S.W. 
443, 235 Mo. 687; State v. Washoe 
County Second Judicial Dist. Ct., De- 
partment 2, 287 P. 957, 52 Nev. 379. 


34. See infra § 502. 
35. See infra § 508. 


36. Pursell v. New York L. Ins.,. 
etc., Co., 42 N.Y.Super. 383; Peo. v. 
Baker, 10 Abb.N.Cas. (N.Y.) 210; Lud- 
Ata v. Johnston, 3 Ohio 553, 17 Am.D. 


37. Ind.—Lindsay v. Lindsay, 
Ind. 283. 


Ky.—Martin v. Greenville Graded 
White Common School Dist., 6 S.W. 
(2d) 1114, 224 Ky. 730. 


Pa.—Rodebaugh v. Philadelphia. 
Tract. Co., 42 A. 958, 190 Pal 358; Si- 
fred v. Com., 104 Pa. 179. 


Porto Rico.—Ex p. Axtmayer, 
Porto Rico 378, 385 [quot Cyc]. 


Tex.—Berry v. State, 156 S.W. 626, 
69 Tex.Cr. 602, 608 [quot Cyc]. 


38. See infra § 508. 


39. Ala.—Ex p. Jones, 102 So. 234, 
212 Ala. 259 [rev sub nom. Jones v. 
Lee, 102 So. 238, 20 Ala.A. 377]. 


Ind.—People’s Trust & Savings 
Bank v. Hennessey, (App.) 153 N.E. 
ee [superseding (App.) 149 N.E. 


La.—Bartmess vy. Hendricks, 91 So. 
68, 150 La. 627; Estalotte v. Clements, 
8 La.A. (Orleans) 227. 


Mo.—State v. Lee, 5 S.W.(2d) 83, 
319 Mo. 976. 


Nev.—Gill__v. Goldfield . Consol. 
Mines Co., 176 P. 784, 43 Nev. 1 [aff 
184 P. 309, 48 Nev. 1]. 


Or.—Messick v. Duby, 168 P. 628, 
86 Or. 366. 


Tex.—First Nat. Bank v. Lee Coun- 
8 Oil Co., (Commn.App.) 274 S.W. 


47 
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Wis.—Mad‘son v. Southern Wiscon- 
sin R. Co., 146 N.W. 492, 156 Wis. 352, 
10 A.L.R. 910 [aff 36 S.Ct. 400, 240 U.S. 
457, 60 L.Ed. 739). 


Applications of rule see infra § 502 
et seq. 


40. St. Louis, etc, R. Co. v. Kay, 
22 S.W. 665, 85 Tex. 558. 
41. Ex p. McDonald, 143 P. 947, 49 


Mont. 454, L,R.A.1915B 988, Ann.Cas, . 
1916A 1166. 


42. Repeal and simultaneous re- 
enactment see infra § 529. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 502-504] 


-over literal interpretation.*§ 


fested in other parts of the same 


tended its repeal.*+ 


43. St. Louis v. Kellman, 139 S.W. 
443, 235 Mo. 687, 695 [cit Black L. D.]. 


[a] “Express or direct repeal is 
where the repealed act is specifically 
designated in the repealing act.”” Lin- 
coln School Tp. v. American School 
Furniture Co., 68 N.E. 301, 303, 31 
Ind.App. 405. 


“Express” see 25 C.J. p 218. 


General repeal of inconsistent laws 
as express or implied repeal see in- 
fra § 507. 


44. U.S.—Maresca v. U. S., 277 F. 
yA 

Ark.—Louisiana Oil Refining Co. v. 
Rainwater, 37 S.W.(2d) 96; State v. 
Standard Oil Co., 16 S.W.(2d) 581, 
179 Ark. 280. 

Ill_—Shinners v. Royal Coal, 
s Co., 188 Ill.App. 335. 
ms Neb.—State v. Bratton, 133 N.W. 
: 429, 90 Neb. 382. 
2 N.Y.—Peo. v. Travis, 160 N.Y.S. 737, 


96 Misc. 490 [rev on other grounds 161 
3 N.Y.S. 860, 175 App.Div. 721}. 


etc., 


45. Hicks v. Davis, 154 P. 1030, 97 
<4 Kan. 312. ; 
Title of repealing act see infra § 
503. 
46. Peo. v. Lowell, 230 N.W. 202, 
250 Mich. 349 [foll Peo. v. Wood- 


worth, 230 N.W. 211, 250 Mich. 436]; 
Goodwin v. Phillips, 7 Austr.C.L.R. 1. 


[a] Demise of repealed statute.— 
“When a statute is repealed by im- 
plication, the demise is of course as 
complete as if it had been expressly 
repealed, otherwise there could be no 
repeal at all by implication.” Hessick 
v. Moynihan, 262 P. 907, 83 Colo. 43, 
58. 2 


47. See infra § 652. 

48. Colo.—Hogg v. Board of Com’rs 
of San Miguel County, 141 P. 478, 57 
Colo. 463, 469 [cit Cyc]. 

r Ind.—Indianapolis Union R. Co. v. 
Waddington, 82 N.E. 1030, 169 Ind. 
448. 

Mo.—State ex inf. Barrett v. Joyce, 
269 S.W. 623, 307 Mo. 49; State ex inf. 
’ Barrett v. Benanti, 269 S.W. 625. 


Mont.—Home Bldg., etc., Assoc. v. 
Nolan, 53 P. 738, 21 Mont. 205. 


\ 
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law shall be revoked and abrogated.43 
or portion thereof, may be repealed directly by an 
express provision or declaration in a subsequent 
‘ statute,**# provided the repealing statute conforms 
to the procedure prescribed by the constitution of 
the state.*® However, an express repeal has no more 
force and effect than an implied repeal.*® 
clause in a statute purporting to repeal other stat- 
utes is subject to the same rules of interpretation 
as other enactments,** and the intent must prevail 
Even words of abso- 
lute repeal may be qualified by the intention mani- 


cording to some authorities, an express declaration 
that a particular statute is repealed wiN not be 
given effect, where it is apparent that the legisla- 
ture did not so intend;°°® but, according to other 
authorities, where a statute is specifically repealed, 
a court will not inquire whether the legislature in- 


{§ 503] (2) Title of Repealing Act.* Under the 
usual constitutional provision requiring the subject 
of an act to be expressed in its title,>? where the 


STATUTES 


A statute, {| solé purpose of 


ute or statutes, 
ing affirmative 
upon the same 


Also a 


act;*® and, ac-.| its force to the 


express repeal, 


to its subject, 
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an act is the repeal of a prior stat- 
as distinguished from an act inelud- 
legislation and only incidentally®? 


or by implication®* repealing incorsistent statutes 


subject, the title of such repealing 


act must indicate the statute or statutes repealed, 
or their subject,5> and must disclose that the act 
is one for their repeal;** and a failure of a title 
so to do renders the repeal ineffectual and void.>* 
The fact, however, that the title of a repealing act 
is broader than the provisions of the body of the 
act does not make the statute bad®® nor extend 


full extent indicated by the title.59 


[§ 504] (3) Reference to, and Identification of, 
Act Repealed**°—(a) In General. 


To effectuate an 
a statute must so deseribe and dis- 


tinguish the statute to be repealed, as by designa- 
tion of its name, title or caption or by reference 


contents or substance, as to leave 


no doubt as to what statute is intended.*! | However, 


N.H.—Attorney General v. Duncan, 
US AA. (92552176) INGER Ths 


N.Y.—Smith v. Peo., 47 N.Y. 330. 


N.D.—State v. Moorhouse, 67 N.W. 
140, 5 N.D. 406. 


[a] Rewriting. sections.—Where 
the legislature, enacting a statute 
amendatory of a statute creating road 
improvement districts, to cure irregu- 
larities in the proceedings, adopted 
the form of rewriting the defective 
sections anew and repealing the old 
sections, a contention that. the 
amendatory statute repealed itself 
cannot be upheld; the court cannot 
assume the legislature intended to do 
such an absurd thing, the clear in- 
tention having been to repeal the old 
sections as originally written and to 
substitute the new sections as_ re- 
written. McKee v. English, 228 S.W. 
43, 147 Ark. 449. 


49. Ala.—Holt v. Mobile School, 29 
Ala. 451. 


Iowa.—State v. Payton, 117 N.W. 
43, 139 Iowa 125. 


Minn.—State v. Western Union Tel. 
Co., 124 N.W. 380, 111 Minn. 21 [mod 
on other grouncs 126 N.W. 403, 111 
Minn, 21]. 


Mont.—Home Bldg., etc., Assoc. v. 
Nolan, 53 P. 738, 21 Mont. 205. 


N.Y.—Smith v. Peo., 47 N.Y. 330. 

N.D.—State v. Moorhouse, 67 N.W. 
140, 5 N-D. 406. 

Utah.—Pratt v. Swan, 52 P. 1092, 
16 Utah 483. 


Wash.—Howlett v. Cheetham, 50 P. 
522, 17 Wash. 626. 


50. Indianapolis Union R. Co. v. 
Waddington, 82 N.E. 1030, 169 Ind. 
448; First Nat. Bank v. Lee County 
Cotton Oil Co., (Tex.Commn.App.) 274 


S.W. 127 [aff (Civ.App.) 250 S.W. 
313]. 
51. Christ Diehl Brewing Co. v. 


Schultz, 117-N.E. 8, 96 OhioSt. 27. 


52. Subjects and titles of acts in 
general see supra §§ 371-420. 


53. Repeal of inconsistent statutes 
on same subject as covered by title 
not expressly referring thereto see su- 
pra § 398. 


in the absence of an applicable constitutional pro- 
vision preseribing or prohibiting a particular mode 
of identification, an identification of any kind,®? 


54. Necessity of indicating implied 
repeal in title see supra § 393. 


55. State v. Scholl, 49 P. 668, 58 
Kan. 507. See Moore-.v. Burdett, 40, 
A. 631, 62 N.J.Law 163 (holding suf- 
ficient an act entitled “An act to re- 
peal an act concerning taxes’, with- 
out other or further specification of 
the statute repealed). 


56. State v. Pierce, 32 P. 924, 51 
Kan. 241 [aff 33 P. 368, 51 Kan. 246]; 
Com. v. Lakey, 8 Pa.Dist.&Co. 471. 
See Spokane Grain, etc., Co. v. Lyt- 
taker, 109 P. 316, 59 Wash. 76 (hold- 
ing that where an act embodied af- 
firmative legislation and a repeal of 
inconsistent prior acts, and the gov- 
ernor vetoed the affirmative legisla- 
tion, the repeal clause failed because 
not expressed in the title, and so the 
prior statutes remained unrepealed). 


57. See cases supra notes 55, 56. 
58. Com. v. Cooper, 121 A. 502, 277 
Pa. 554. 


Title broader than act in general 
see supra § 389. 


59. Com. v. Cooper, 121 A. 502, 277 
Pa.554. 


60. Repeal of original act as re- 
peal of: 


Amendment see infra § 549. 


Statute adopting original act by ref- 
erence see infra § 548. 


61. Holt v. Mobile School, 29 Ala. 
451; Lowman v. Billington, 119 N.Y.S. 
825, 65 Mise. 111; Com. v. Central 
Pass. R. Co., 52) Pa. 506. 


[a] Apparent exception exists in 
the case of a general repeal of incon- 
sistent laws and parts of laws, but 
this mode of repeal adds nothing to 
the repeal which would be otherwise 
accomplished by implication, and 
there is a conflict of authority as to 
whether it is an express or implied 


repeal. See infra § 507. 
62. lLeard v. Leard, 30 Ind. 171. 
[a] Adequate reference to sub- 


stance of the former act is sufficient. 
Chattanooga Ri, etce., Co. v. Bettis, 
202 S.W. 70, 139 Tenn. 332. 


{[b] Purport of several laws.— 
Where an act proposes to repeal sev- 
eral laws relating to one subject, it is 
not necessary for it to recite the ti- 
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either in the body or in the title or caption of the 
repealing act,®® which points out with certainty the 
law to be repealed** is sufficient; and where the 
intention is otherwise plainly and clearly expressed, 
effect may be given to a repealing statute notwith- 
standing an error or inaccuracy in its description 
of the statute to be repealed.°> In some jurisdic- 
tions it is not necessary to set out or republish 
the old law, or part. thereof, which is repealed ;*® 
but under the constitutional provisions of other 
jurisdictions, where ‘part of a section is repealed, 
the section must be rewritten.®7 Obviously, an ob- 
jection that an act repeals a prior one without. spe- 
cial reference thereto is untenable where there is 


no repeal;*® and where, in passing an act, the leg- . 


islature does not wish to repeal a prior statute, the 
act is not unconstitutional because it fails to men- 
tion that the statute is repealed.®® 


[§ 505] (b) Reference to Title Only. A consti- 
tutional provision that no law shall:be repealed by 
mere reference to the title is not violated by an 
act referring to the date of the repealed act as 
well as to its.title, there being no other act of the 
same date, with the same title,’° or by an act which, 
in its body, contains the full title of the act to be 
repealed, and repeals the same.” Such a provision 
does not apply to an act which does not purport to 
repeal any particular law.?? In some jurisdictions 
there is no constitutional inhibition of the repeal 
A consti- 


STATUTES 


A. 


1a ae tat : 
7 a 


[86 504-507 


tutional provision that no law shall be revised or 
amended by reference to its title only’* does not 
prevent a repeal of statutes in such manner.’° 


[§ 506] (c) General Repeal—aa. Of All Laws 
within Purview. A ‘statute which in general terms 
repeals all other laws within its purview repeals an 
earlier statute covering the same subject;7® and 
the repeal is not confined merely to such parts of 
the former act as are inconsistent with the provi- 
sions of the repealing act;77 but there is no repeal 
of the provisions of former laws as to cases not 
provided for by the repealing statute;7* and where 
some of the provisions of the prior are within the 
purview of the repealing act, while others are not, 
and to hold the former repealed and the latter not 
would lead to an absurdity, none of the provisions 
upon the subject will be held repealed.*® 


[§ 507] bb. Of All Inconsistent Acts and Provi- 
sions. Instead of carefully scrutinizing the exist- 
ing statutes and specifying in terms which are 
repealed, it is a common practice for the legisla- 
ture, in enacting a statute, to insert a clause that 
all laws and parts of laws in conflict, or all acts 
and parts of acts inconsistent, with the statute are 
repealed.8° Such a provision indicates a legislative 
intent and undertaking to repeal some statutory 
provision,*! but it leaves open the question of what 
acts are inconsistent,8? and frequently it leaves 


of a law by reference to its title only.78 


tle or substance of each previous law 
separately, but one descriptive word 
or phrase may be employed to con- 
vey the purport of all the earlier stat- 
utes. House v. Creveling, 250 S.W. 
357, 147 Tenn. 589. 


63. San Diego County Sav. Bank 
v. Burns, 38 P. 102, 104 Cal. 473; 
House v. Creveling, 250 S.W. 357, 147 
Tenn. 589. 


Title of repealing act generally see 
supra § 503. = 


64. Minter v. State, 2388 S.W. 89, 
145 Tenn. 678. 


See State v. Yeats, 77 So. 262, 74 Fla. 
509 (L. [1917] c 7290, in terms repeal- 
ing §§ 1222-1224, omitting the words 
“of the General Statutes,” where the 
title to the act and other sections 
.therein includes such words, showed 
that the sections referred to only by 
Se aa were sections of Gen. St. 
1 ; 


65. Kan.—State v. Pierce, 32 P. 
924, 51 Kan. 241 [aff 33 P. 368, 51 Kan. 
246]. Compare State v. Knoll, 77 P. 
580, 69 Kan. 767 (where one act is 
mentioned in the title of a repealing 
act, and another in the body thereof, 
the latter being the one desired to be 
repealed, such act is not expressly re- 
pealed, even though correctly named 
in the body, but, where the repealing 
act was evidently intended to cover 
the whole subject, it affects a repeal 
of the act in question by implication). 


Mont.—Equitable L. Assur. Soc. v. 
Hart, 173 P. 1062, 55 Mont.’ 76, 


Neb.—Richards v. State, 91 N.W. 
878, 65 Neb. 808. 
N.C.—State v. Sizemore, 155 S.R. 


724,199 N.C. 687; Murphy v. Webb, 72 
S.E. 460, 156 N.C. 402. 


Eng.—Reg. v. Wilcock, 7 Q.B. 317, 
BIE LO Ora Dae ys 


[a] Misplaced quotation mark.— 


Equitable L. Assur. Soc. v. Hart, 173 
P. 1062, 55 Mont. 76. 


[b] Where schedule of laws re- 
pealed erroneously includes a certain 
law and the mistake is obvious, the 
law erroneously mentioned is not re- 
pealed. McKee land, ete., Co. v. 
Swikehard, 51 N.Y.S. 399, 23 Mise. 21 
[aff 71 N.Y.S. 1141, 63 App.Div. 553, 
aff 66 N.BE. 1112, 173 N.Y. 630]. 


{c] Mistake must appear beyond 
doubt from the face of the act, or 
when read in connection with other 
acts in pari materia. Jones v. Frank- 
lin County, 25 OhioCir.Ct. 510. 


66. Price v. Fox, 295 S.W. 438, 220 
Kyntitowec Board of Penitentiary 
Comrs. v. Spencer, 166 S.W. 1017, 15 
Ky. 255. : 


67. Hicks v. Davis, 154 P. 1030, 97 
Kan, 312. 


68. Richmond v. Pace, 103 S.E. 647, 


127 Va. 274. 


69. Reeves v. Philadelphia Subur- 
ban Water Co., 185 A. 362, 287 Pa. 376. 


70. Holland v. State, 118 S.E. 203, 
155 Ga. 795; Fullington v. Williams, 
27 S.H. 1838, 98 Ga. 807. 


71. Adam v. Wright, 11 S.B. 893, 84 
Ga. 720. 


72. Durham v. State, 144 S.H. 109, 
166 Ga. 561; NeSmith v. NeSmiéth, 
122 S.E. 682, 158 Ga. 175; Burge y. 
Mangum, 67 S.B. 857, 1384 Ga. 307. 


ia by implication see infra § 


73. Barksdale State Bank vy. Cloudt, 
(Tex.Civ.App.) 258 S.W. 248. 


74 See supra § 439. 


75. Ark.—Scales v. State, 1 S.wW. 
769, 47 Ark. 476, 58 Am.R. 768. 


Idaho.—Noble v. Bragaw, 85 P. 9038, 
12 Idaho 265. 


“the question of repeal in doubt.%? 


N.E. 229; 


Although in a 


La.—Commercial Bank v. Markham, 
3 La.Ann. 698. 


Md.—Dorchester County v. Meekins, 
50 Md. 28. 


Mich.—Ripley v. Evans, 
504, 87 Mich. 217. 


Mo.—State v. Murlin, 38 S.W. 923, 
137 Mo. 297. 


N.J.—State v. Parsons, 40 N.J.Law 
123, 29 Am.R. 210. 


San ee Vv. Wasco County, 3 Or._ 


Tex.—Hearn v. State, 25 Tex. 336; 
Chambers v. State, 25 Tex. 307; State 
Bank v. Cloudt, (Civ.App.) 258 S.W. 
aa Fielder v. State, (Cr.) 59 S.W. 


PE ge 2 a v. Bennett, 8 W.Va. 


49 N.W. 
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76. Ogden v. Witherspoon, 18 F. 
Cas.No. 10,461, 3 N.C. 227; Wilcox v. 
Cheviott, 42 A. 403, 92 Me. 239; Church 
v. Peo., 7 Porto Rico 348. 


“Purview” see 51 C.J. p 106. 


77. The San Pedro, 2 Wheat. (U.S.) 
132, 4 L.Ed. 202. 


78. Schaffer v. State, (Ind.) 173 
State v. Reynolds, 9 N.E. 
287, 108 Ind. 353; Payne v. Conner, 3 
Bibb (Ky.) 180; State v. Fuller, 14 


La.Ann, 667. 


79. Com. -v. Watts, 2 S.W. 123, 84 
Ky, 537, 8 Ky.L. 571. 


80. See statutory provisions. 


81. Bank of New York, etc., Ca 
v. Tilton, 129 A. 492, 82 N.H. 81; Gads 
an Terrell, 110 S.W. 429, 101 Tex, 
o . 


82. Com. v. Pottsville, 92 A. 639, 
246 Pa. 468; Haspel v. O’Brien, 67 A. 
123, 218 Pa. 146, 11 Ann.Cas. 470. 


83. Bank of New York, etc., Co. v. 
Tilton, 129 A. 492, 82 N.H. 81. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 507] 


measure such a repealing clause has the form of 
an express repeal,** and in some jurisdictions it is 
held to be, or is referred to as, an express repeal,*® 
yet in legal effect it adds nothing to the repealing 
effect of the act of which it is a part,’* as, without 
such provision, all prior conflicting laws or parts 
of laws would be repealed by implication, 87 and, 
according to some authorities, it is an implied, rath- 
er than an express or direct, repeal.®® 
sence of a constitutional prohibition of this method 
of repeal,®® such a.clause is effective to repeal all 
prior general laws, or parts thereof, which are re- 
pugnant to, and inconsistent and irreconcilable with, 
the repealing statute,®°° unless the repealing statute: 


84 Com. v. Churchill, 2 Mete. 
(Mass.) 118; State v. Kelly, 34 N.J. 
Law 75. 


85. La—State v. Schaumburg, 89 
So. 536, 149 La. 470; State v. Webster 
Seiaee School Bd., 52 So. 5538, 126 La. 
392. 


Minn.—State v. Western Union Tel. 
Co., 124 N.W. 380, 111 Minn. 21 [mod 
on other grounds 126 N.W. 403; 111 
Minn. 21). 


Ohio.—State v. Board of Com’rs of 
Lorain County, 163 N.E. 585, 29 Ohio 
App. 364. 


Pa.—Com. v. Lomas, 153 A. 124, 302 
Pa. 97; Mussina yv. Clinton County, 
35. Pa.Co. 155. 


Wis.—Madison v. Southern Wiscon- 
sin R. Co., 146 N.W. 492, 156 Wis. 352, 
10 A.L.R. 910. 


86. U.S.—Hoague-Sprague Corpo- 
ration v. Frank C. Meyer Co., 31 F. 
(2d) 588; Great Northern R. Co. v. 
U. S., 155 F. 945, 84 C.C.A. 93 [cer- 
tiorari gr 28 S.Ct. 259, 207 U.S. 594, 
52 L.Ed: 356 (aff 28 S.Ct. 313, 208° U.S. 
452, 52 L.Ed. 567)]. 


apt Sa re Clary, 87 P. 580, 149 Cal. 
(ers 


Conn.—Woodmont Assoc. 
ford, 84 A. 307, 85 Conn. 517. 


D.C.—District of Columbia v. Sis- 
ters of Visitation, 15 App.D.C. 300. 


Tll.— Peo. v. City of Rock Island, 
111 N.E. 291, 271. Ill. 412; Hoyne v. 
Danisch, 106 N.E, 341, 264 Dll. 467: 
Struthers v. Peo., 116 Ill.App. 481. 


Ky.—Price v. Fox, 295 S.W. 433, 
220 Ky. 373. 


v. Mil- 


74 Neb. 776. 


N.M.—tTerritory v. Matson, 113 P. 
816, 16 N.M,. 135. 


N. Y.—Casterton v. Vienna, 57 N.E. 
622, 163 N.Y. 368 [aff 44 N.Y.S. 868, 
17 App.Div. 94]. 


N.D.—State v. Sorlie, 219 N.W. 105, 
56 N.D. 650. 


Pa.—Com. v. Pottsville, 92 A. 639, 
246 Pa. 468; Haspel v. O’Brien, 67 A. 
123, ,218 Pat 146, 11 Ann.Cas. . 470; 
City of Philadelphia v. Miller, 42 Pa. 


Super. 471; Reading v. Shepp, 2 Pa. 
Dist. 137; Graeff v. Felix, 24 Pa.Co. 
657. 


Tenn.—Memphis v. American Ex- 
press Co., 52 S.W. 172, 102 Tenn. 336; 
State v. Yardley, 32 S.w. 481, 95 Tenn. 
546, 34. L.R.A. 656. 


Wash.—Batchelor v. Palmer, 224 P. 
685, 129 Wash. 150; Pierce v. Com- 
mercial Iny. Co., 70 P. 496, 30 Wash. 
272. 


87. See infra § 514. 


88. State v. County Court of Mal- 
heur County, 101 P. 907, 54 Or. 255 
[reh den 103 P. 446, 54 Or. 255]; Hib- 
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of the repeal.®? 


In the ab- 


bett v. Pruitt, 36 S.W.(2d) 897, 162 
Tenn. 285; Van Dyke v. Thompson, 
189 S.W. 62, 136 Tenn. 136; 
v. Palmer, 224 P, 685, 129 Wash. 150. 
See Gaddis v. Terrell, 110 S.W. 429, 
101 Tex. 574, 575! (“it is clear that 
there is no express reveal—that is, 
the provision in question is not di- 
rectly pointed out as expressly re- 
pealed’’). 


89. First Nat. Bank v. Lee Coun- 
ty Cotton Oil Co., (Tex.Commn.App.) 
274 S.W. 127. 


90. Cal.—Wilson Vv. California 
Cent. R..Co., 29 P. 861, 94 Cal. 166, 17 
L.R.A. 685; Santa Clara County v. 
Southern Pac. R. Co., 6 P. 744, 66 Cal. 
642 [error dism 127 U.S. 790, 32 L.Ed. 
329]; Peo. v. Grippen, 20 Cal. 677. 


Ill.—Melrose Park v. Dunnebecke, 
71 N.E. 431, 210 Ill. 422. 
Ind.—F linn y. Parsons, 60 Ind. 573. 


La.—State v. Schaumburg, 89 So. 
536, 149 La. 470; State v. Webster 
Parish School Bd.. 52 So. 553, 126 La. 
392; State v. King, 12 La.Ann. 593. 


Mad.—State v. Davis, 16 A. 529, 70 
Md, 237. 


Minn.—McRoberts v. 
10 Minn. 23. 


Neb.—Drew v. Mumford, 206 N.W. 
159, 114 Neb. 100. 


N.H.—Bank of New York, etc., Co. 
v. Tilton, 129 A. 492, 82 N.H. 81. 


Ohio.—Cudlip v. State, 23 OhioN.P. 
N.S. 533. 


Okl.—Greer v. Bird, 220 P. 579, 93 


Washburne, 


Okl. 221; Nettles v. Carson, 187 P. 
799,° 77 Ok], 219: 
Pa.—Newbold v. Pennock, 26 A. 


606, 154 Pa. 591; Snyder v. Lewis, 13 
Pa.Dist.&Co. 223; Evans v. Moore, 20 
Pa. Dist. 373; Com. v. Dauphin Coun- 
ty, 3 Pa.Dist. 584, 15 Pa.Co. 233; Wood 
Vv. Armstrong County, 12 Pa.Co. 289; 


Com. v. Armstrong, 9 Phila. 479. 


Tex.—First Nat. Bank v. Lee Coun- 
ty Cotton Oil Co., (Commn.App.) 274 
S.w. 127 [aff (Civ.App.) 250 S.W. 
313]. 


Wash.—State v. Allen, 44 P. 121, 14 
Wash. 103. 


[a] General repeal coupled with 
specific repeal—wWhere the repealing 
elause of a statute expressly repeals 
certain designated statutes, and in 
general terms repeals all laws in con- 
flict with it, it will have the effect of 
repealing every previous act, identical 
with any one of those expressly re- 


pealed. State v. Barrow, 30 La.Ann. 
657. 
91. Young v. Trimble, 175 S.W. 


366, 164 Ky. 177. 
92. Peo. v. Grippen, 20 Cal. 677. 


93. U. S. v. Henderson, 11 Wall. 
(U.S.) 652, 20 L.Ed. 235; Birmingham 
Bldgz., ete., Assoc. v. May, etc., Hard- 


Batchelor , 
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shows an intention to affect and repeal certain stat- 
utes only®! or save a certain statute from the effect 


On the other hand, the clause op- 


erates as an express limitation upon the extent to 
which it is intended that former acts shall cease 
to be operative,®* namely, only so far as they are 
actually inconsistent with the new act.°4 
may be considered as a recognition, or indication 
of a purpose, that prior acts or parts of acts which 
are not repugnant to and inconsistent with the new 
act are to remain in force,®®> unless it otherwise 
sufficiently appears that the repealing act is in- 
tended to supersede, and be a substitute for, all, 
prior legislation on the same subject.°® 


Also, it 


ware Co., 13 So. 612, 99 Ala. 276; Gas- 
ton v. Merriam, 22 N.W. 614, 33 Minn. 
271; Hogan v. Guigon, 29 Gratt. (70 
Mey 705. 


U.S.—U. S. v. lenders 1t 
wail. 652, 20 L.Ed. 235 


Ala.—Maxwell v. State, 7 So. 824, 
89 Ala. 150. 


Ark.—Jones v. Oldham, 
1075, 109 Ark, 24. 


_ Cal.—Bank of British North Amer- 
ica v. Cahn, 21 P. 863, 79 Cal. 463; Peo. 
v. Durick, 20 Cal. 94. 


Ga.—Elrod v. Gilliland, 27 Ga. 467. 


Ill.—Peo. v. Hausen, 114 N.E. 596, 
276 Ill. 204; Hutchinson v. Self, 39 
N.E. 27, 143 Ill. 542, 


Ky.—Prowse v. Board of Educa- 
tion for Christian County, 120 S.W. 
307, 1384 Ky. 365. 


La.—Lecompte Bank v. Wesommis 
Cotton Oil Co.,.51 So. 1010, 125 La. 
844; De Gravelle v- Iberia, etc., Drain. 
Dist., 29 So. 302, 104 La. 703. 


Mo.—Nichols v. Hobbs, 197 S.-W. 
260; Nichols v. Hobbs, 197 S.W. 258; 

tate ex rel. Barker v. Assurance Co. 
of America, 158 S.W. 640, 251 Mo. 278, 
46 L.R.A.N.S. 955, Amn. Cas.1915A 247: 
Stricklen-v. Combe Printing Co., 155 
S.W. 829, 249 Mo, 614. 


Mont.—Barden v. Wells, 36 P. 1076, 
14 Mont. 462. 


Neb.—State v. Drexel, 105 N.W. 174, 
74 Neb. 776. 


N.D.—State v. Torgerson, 220 N.W. 
834, 57 N.D. 152; State v. Sorlie, 219 
N.W. 105, 56 N.D. 650. 


Pa.—Com. v. Curry, 132 A. 370, 285 
Bet oe Com. v. Turri, 12 Pa.Dist.& 
oO. ? : 


Porto Rico.—Ex p. Caraballo, 9 
Porto Rico 295. 


Saree NPE v. Huckabee, 20 S.C: 


158 S.W. 


Tenn.—Hibbett v. Pruitt, 36 S.w. 
(2d) 897, 162 Tenn, 285. 
Tex.—Gaddes v. Terrell, 110 S.Ww. 


429, 101 Tex. 574. 


Utah.—Peo. v. McAllister, 37 P. 578, 
10 Utah 357. 


Wash.—Pierce v. Commercial Inv. 
Co., 70 P. 496, 30 Wash. 272. 


Wis.—Milwaukee County v. Halsey, 
136 N-W. 139, Mey, Wis. 82; Lewis v.- 
Stout, 22 Wis. 234, 


95. Com. v. Lomas, 153 A. 124, 302 
Pa. 97; City of Madison v. Southern 
Wisconsin Ry. Co., 146 N.W. 492, 156 
Wis. ool) Asti or: aft 36e S-O te 
400, 240 U.S. 457, 60 L.Ed. 739]. 


96. Lecompte Bank v. Lecompte 
Cotton Oil Co., 51 So. 1010, 125 La. 
844; Pollard v. Gregg, 90 A. 176, 77 


N-He 190: 
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statute covering 
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Special or local acts. 


or special act.®* 


tion.®? 


eal acts.? 


whole subject matter.—(1) Wood v. 
Bateman, 88 So. 824, 149 La. 290; Hoff 


v. Pace, (Tex.Civ.App.) 25 S.W.(2d) 
264. (2) Implied repeal see infra § 
520. 


97. Ark.—St. Louis, etc., R. Co. v. 
Grayson, 78 S.W. 777, 72 Ark. 119. 


Ind.—Million v. Metropolitan Cas- 
ualty Ins. Co.; (App.) 172 N.E. 569, 


La.—Hayes v. Morgan’s Louisiana, 
etes Rk. eterCor 642 50.1150; lil? las 
593; State v. Judge Second City Ct., 
5 So. 525, 40 La.Ann. 844. 


Mo.—State v. Fiala, 47 Mo. 310. 


N.J.—Brown v. Mullica Tp., 4 A. 
427, 48 N.J.law 447; Sheridan v. 
Stevenson, 44 N.J.Law 371. 


N.Y.—Casterton v. Vienna, 57 N.E. 
622, 163 N.Y. 368 [aff 44 N.Y.S. 868, 
17 App.Div. 94]; Whipple v. Chris- 
tian, 80 N.Y. 523 [aff 15 Hun 321]. 


Pa.—Smith v. Levy, 19 Pa.Dist. 435. 


[a] No additional repealing force 
as to local or special provisions is 
igiven to a general affirmative act by 
a clause declaring in terms the repeal 
of inconsistent enactments. Peo. v. 
Craig, 111 N.Y.S. 909, 60 Misc. 300 
[aff 112, N.Y.S. 1142, 128 App.Div. 


908]; Reading v. Shepp, 2 Pa.Dist. 
137; State v. Carson, 33 P. 428, 6 
Wash. 250. 


Implied repeal of special by gen- 
eral act see infra §§ 536-545: 


98. O’Hara v. Johnson, 2. Walk. 
(Pa.) 115; Com. v. Scheckler, 1 Pa. 
Co. 505. 


99. Jones v. Oldham, 158 S.W. 1075, 
109 Ark. 24. 


1. Peo. v. Hausen, 
276 Ill. 204. 


2. Mussina v. Clinton County, 35 
Pa.Co. 155; Winnipeg v. Winnipeg, 
ete., R. Co., 31 Man. 131, 


3. Tucker v. McLendon, 98 So. 797, 
210 Ala. 562; Bozarth v. Egg Harbor 
City, 89 A. 920, 85 N.J.Law 412; New 
Brunswick vy. Williamson, 44 N.J.Law 
165 [aff 46 N.J.Law 204 (aff 9 S.Ct. 
453, 130 U.S. 189, 32 L.Ed. 915)]; Jef- 
ferson County v. Rose Tp., Jefferson 
County, 129 A. 78, 283 Pa. 126. 


4 State v. Second Judicial Dist. 
Ct., 287 P. 957, 52 Nev. 379 


[a] Another definition.—‘The ab- 
rogation or annulling of a previously 
existing law by the enactment of a 
Subsequent statute which 
contains provisions so contrary to or 
irreconcilable with those of the earlier 
law that only one of the two can stand 
in force.” St. Louis vy. Kellman, 139 
ae i" 235 Mo. 687, 695 [cit Black 


114 N.E. 596, 


[b] Repeal by implication is re- 
sult “of repugnancy between an 
earlier and later act.” State v. Buck- 
ner, 254 S.W. 179, 300 Mo. 359, 367. 


Ordinarily, a general re- 
pealing clause of inconsistent acts does not, when 
contained in a general act, operate to repeal a local 
This is especially true where the 
repealing clause mentions only general laws,°* or 
there is in fact no irreconcilable inconsistency be- 
tween the general act and the special act in ques- 
However a general repealing clause of in- 
consistent acts may operate to repeal an inconsist- 
ent: special or local act! where such repeal appears 
to be intended by the legislature,” as where the 
repealing clause expressly mentions special and lo- 


(STATUTES ° 


law.* 


repealed by implication.® ; 
repealed is a question of legislative intent.° While 
such a repeal is not favored,’ nevertheless it must 
be recognized and accorded effect’ where it is ap- 
parent that it was intended.° 
is no room for repeal by implication where no leg- 
islative intent to repeal is indicated or expressed? 


[§§ 507-508 


[§ 508] ¢. Implied Repeal—(1) In General. An 
implied repeal is one which takes place when a 
new law contains provisions which are contrary 
to, but do not expressly repeal, those of a former 
A statute, or»a provision thereof, may be 


Whether it has been so 


Conversely, there 


or an intent not to repeal is apparent or manifest.** 


\ 
“Implied” see 31 C. J. p 256. 


ser U.S.—Maresca v. U. S., 277 F. 
727. 


‘ Ark.—State v. Standard Oil Co., 16 
S.W.(2d) 581, 179 Ark. 280; Ouachita 
County v. Stone, ‘293 S.W. 1021, 173 
Ark. 1004; Massey v. State, 269 S.W. 
567, 168 Ark. 174; De Queen v. Fenton, 
140 S.W. 716, 100 Ark. 504. 


Cal.—Wright v. Jordan, 221 P. 915, 
192 Cal. 704. 


Ill.—Shinners v. Royal Coal, etc., 
Co., 188 Ill.App. 335. 


Me.—Harris’ Case, 126 A, 166, 124 
Me. 68. 


N.Y.—Peo. v. Travis, 160.N.Y.S. 737, 
96 Mise. 490 [rev on other grounds 
161 N.Y.S. 860, 175 App.Div. 721]. 


Or.—Walker y. Polk County, 223° P. 
741, 110 Or. 5385; Miller v. Multnomah 
County School Dist. No. 1, 211 P. 174, 
106 Or. 108; Swensen v. Southern Pac. 
RCo, Li4ePel 5889 Ors 25. 


Austr.—Goodwin v. Phillips, 7 
Austr@ Tak. i 


“Tt is, of course, well settled that a 
later act, albeit that it makes no men- 
tion of an earlier statute may by im- 
plication effect its repeal.’ Harris’ 
Case, 126 A. 166, 124 Me. 68, 70 


[a] Legislature has power, with- 
out expressly repealing the provisions 
of a former law, to enact other laws 
upon the same subject which by im- 
plication necessarily operate to repeal 
the former law. Walker v. Polk Coun- 
ty; 223° Pi 74h, 110" Or:7585: 


[b] “Theory of the principle of re- 
peals by implication is that the latest 
expression of the legislative will 
should control.” Dougherty v. Joyce, 
207 N.W. 863, 2338 Mich. 619, 621. 


[ec] All classes of legislation, and 
not merely police regulations, are 
subject to repeal by implication. 
Memphis, etc., R. Co. v. Union R. Co., 
95 S.W. 1019, 116 Tenn. 500. 


[d] Specification not necessary.— 
It is not essential that the body of 
new and independent act on any sub- 
ject shall specify previous laws re- 
pealed. Commonwealth v. Florence, 
232 S.W. 369, 192 Ky. 236. 


6. U.S.—Continental Ins. Co. vy. 
Simpson, 8 F.(2d) 439; U. S. v. One 
Ford Automobile, 292 F. 207. 


Ala.—Jefferson County Board of 
Revenue v. Hewitt, 90 So. 781, 206 
Ala. 405; Ferguson v. Jackson Coun- 
ty, 65 So. 1028, 187 Ala. 645. > 


Del.—State v. Peverly, 125.A. 421, 
32 Del. 4438. 


Ind.—Monical v. Heise, 94 N.E. 232, 
49 Ind.App. 302. 


Mich.—Dougherty v. Joyce, 207 N. 
W. 868, 233 Mich. 619. 


N.Y.—Peo. v. Yonkers, 127 N.E. 593, 1123 


229 N.Y. 1; Meyer & Meyer Corpora- 
tion v. Town of Amherst, 216 N.Y.S. 
529, 217 App.Div. 213. 


N.D.—State v. Peterson, 
856, 52 N.D. 120. 


Pa.—In re Appeal from Pittsburgh 
Ordinance, 99 Pa.Super. 467 [aff sub. 
nom. Snyder’s App., 153 A. 436, 302. 
Pa. 259]; Rowe v. Clearfield County 
Com’rs, 42 Pa.Co. 1. 


Tenn.—Haley v. State, 299 S.W. 799, 
156 Tenn. 85. 


“The question of repeal by impli- 
cation, like every other question of 
statutory construction and interpreta- 
tion, is in its final analysis one of 
legislative intention. And the sole 
duty of the court is to ascertain and 
give effect to such intention.” State 
veer Ge 201 N.W. 856, 52 N.D. 


[a] In absence of express repeal, 
the question whether a subsequent 
statute repeals a preceding one is al- 
ways dependent for its solution on the 
intent of the legislature. Stack v. 
Brooklyn, 44 N.E. 1030, 150 N.Y. 335 
[aff 29 N.Y.S. 743, 9 Misc. 260]; Quin- 
lan v. Welch, 36 N.E. 12, 141 N.Y. 158 
Laff 23 N.Y.S. 963, 69 Hun 584]; An- 
derson v. Anderson, 19 N.E. 427, 112 
N.Y.) 104, 92. DbSRiA. O75 SG ANae ery 
Proc. 198 faff/1 N.Y-S.319, 48° Hun 
534]; Peo. v. Jaehne, 8 N.E. 374, 103 
N.Y. 182, 4 N.Y.Cr. 478. 


Presumptions as to, and rules for 
determining, intent see infra § 511. 


7 See infra § 510. 


8 C. N. Ray Corporation vy. Secre- 
ey of State, 217 N.W. 334, 241 Mich. 


9. Colo.—Peo. v. Clapp, 158 P. 143, 
61 Colo. 396. : 


Ill.— Fields v. Lueders, 
916, 274 Ill. 562. 


Me.—Appeal of Cummings, 136 <A. 
662, 126 Me. 111. 


N.M.—Ellis v. New Mexico Const. 
Coy, 201 BeSs T2ieNLMe See 


Tex.—Berry v. State, 156 S.W. 626, 
69. Tex:@r. 602: 


10. State ex rel. City of Chillicothe 
v. Gordon, 135 S.W. 929, 233 Mo. 383; 
State v. Wayne County Court, 110 S.B. 
482, 90 W.Va. 105. See U. S. v. Cad- 
zow, 7 Alaska 126 (there is nothing 
apparent in the act in question from 
which it may be successfully contend- 
ed that it impliedly repeals a prior 
statute or rules and regulations made 
thereunder). 


11. Fla.—Todd v. Louisville, etc., 
R. Co., 67 So. 84, 68 Fla. 205 [den reh 
67 So. 41, 68 Fla, 202]. 


Hawaii—tTerr. v. Wills, 26 H i 
469, 472 [quot Cyc]. mass 


201 N.W. 


113 N.E. 


N.¥.——Peo. v. Harris, 25 N:Ee 817, 
N.Y. 70 [aff 7 N.Y.S. 773, 54 Hun 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 908-510] 


It has been held that repeals of statutes by impli- 
cation are not to be worked piecemeal;!2 but, as 
hereinafter shown, repugnancy may effect an implied 
_ repeal only pro tanto to the extent of the repug- 

nanecy.?® 


[§ 509] (2) Effect of Constitutional Require- 
ments.'* Repeals by implication are not necessarily 
within any constitutional prohibition.1® ‘ 
constitutional provisions which do not apply to, and 
which need not be complied with in order to ef- 
fect, a repeal by implication include provisions 
that: No act shall embrace more than one subject ;+° 


638, 4 Silv.Sup. 531]; People v. Kelly, 
30 N.Y.Super, 592 [aff 50 Barb. 562]. 


Pa.—Com. v. Provident Trust Co., 
134 A. 377, 287 Pa. 251; Provident 
Life, etc., Co. v. Klemmer, 101 A. 351, 
257 Pa. 91; Westmoreland County v. 
Westmoreland Brewing Co., 8 Pa.Dist 


& Co. 378; In re Scale Inspectors, 39 
Pa.Co. 497; Com. -v. Dillon, 17 Pa.Co. 
227. See In re Everson Borough, 31 


Pa.Super. 170 (holding that the act of 
April 11, 1862 (Pamphl. L. p 471), re- 
lating to the formation of new school- 
districts, has not been repealed or sus- 
pended by the act of June 24, 1895 
(Pamphl. L. p 259), which provides 
that it shall not be construed to re- 
peal existing acts applicable to the 
Same subject). A 


Philippine.—Licahuco v. Apostol, 44 
Philippine 138; Tan Te v. Bell, 27 
Philippine 354. 


Porto Rico.—Portela v. Registrar, 
22 Porto Rico 81; Ex p. Axtmayer, 19 
Porto Rico 378, 385 [quot Cyc]. 


Tex.—Berry v. State, 156 S.W. 626, 
69 Tex.Cr. 602. 


N.S.—Re Bradbury, 50 N.S. 298. 


12.. State v. Mitchell, 104 P. 791, 
55 Wash. 513. 


13. See infra § 517. 


14. Title of repealing act see supra 
§ 503. 


15... New York -Cent.. R, Co. v. 
Stevenson, 115 N.E. 633, 277 Ill. 474. 


Provision requiring subject to be 
expressed generally see supra § 371 
text and note 3. 


16. Geisen v. Heiderich, 104 Ill. 537. 


17. Gamble v. State, 19 S.W.(2d) 
279, 159 Tenn. 446; Greenwood v. 
Rickman, 235 S.W. 425, 145 Tenn. 361; 
Wright v. Donaldson, 230 S.W. 605, 
144 Tenn. 255; Scott v. Nashville 
Bridge Co., 223 S.W. 844, 143 Tenn. 86; 
Van Dyke v. Thompson, 189 S.W. 62, 
136 Tenn. 136; Memphis, etc., R. Co. 
yy Union R- Co., 95 S.w. -1019,, 116 
Tenn. 500; Turner v. State, 69 S.W. 
774, 111 Tenn. 593; State v. King, 57 
S.W. 150, 104 Tenn. 156; State v. Yard- 
ley, 32 S.W. 481, 95 Tenn. 546, 34 L.R. 
A. 656; Illinois Cent. R. Co. v. Crider, 
19 S.W. 618, 91 Tenn. 489; Ballentine 
v. Pulaski, 15 Lea (Tenn.) 633; Maney 
vy. State, 6 Lea (Tenn.) 218; Home 
Ins. Co. v. Taxing Dist., 4 Lea (Tenn.) 
644, 

18. U.S.—Mayer v. Cahalin, 16 F. 
Cas.No. 9,340, 5 Sawy. 355. 


Fla.—St. Petersburg v. English, 45 
So. 483, 54 Fla. 585. 


Ga.—Durham v. State, 144 S.E. 109, 
166 Ga. 561; Berry v. State, 111 S.E. 
669, 153 Ga. 169; Aultman v. Hodge, 
95 S.E. 2.97, 147 Ga. 626; Cook v. State, 
73 S.B. 672, 137 Ga. 486 [answers con- 
formed to 73 S.E. 861, 10 Ga.App. 
580]; Swift v. Van Dyke, 26 S.E. 59, 
98 Ga. 725. 


Ill.—Geisen v. Heiderich, 104 Ill. 
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all acts which repeal, revive, or amend former laws 
shall recite in their caption, or otherwise, the title 
or substance of the law repealed, revived, or amend- 
ed;** no law shall be repealed, revised, or amend- 


ed by reference to its title only;18 no act shall be 


be struck out ;1° 
Particular 


537. 


Ind.—Branham vy. Lange, 16 Ind. 
497; Davis v. State Bank, 7 Ind. 316. 


boa nae v. Mahaney, 13 Mich. 


Miss.—Stingily v. Jackson, 104 So. 
465, 140 Miss. 19. 


Oh.—Lehman v. McBride, 15 Ohio 
St. 573; Chillicothe v. Logan Natural 
Gas, ete., Co., 11 OhioS.&C.P. 24, 8 
OhioN.P. 88. 


Va.—Anderson y, 
(59 Va.) 295. 


19. State v. Geiger, 65 Mo, 306. 


20. Walthour v. Atlanta, 120 S.H. 
613, 157 Ga. 24. < 


21. Stingily v. Jackson, 104 So. 465, 
140 Miss. 19; Schott v. Continental 
Auto Ins. Underwriters, (Mo.) 31 S. 
W.(2d) 7; Patton vy. Withycombe, 159 
Plo roy Orect Os 


22. U.S.—U. S. v. Noce, 45 S.Ct. 
610, 268 U.S. 613, 69 L.Ed. 1116 [rev 


Com., 18 Gratt. 


*b8 Ct.Cl. 688]; U.S. v. Tyner, 11 Wall. 


88; McCool v. Smith, 1 Black 459, 17 
L.Ed. 218; Ex p. Yoshinobu, Magami, 
47 (FE. (2d): 9463" Cigson vi U.S 3 BF. 
(2d) 330; Davis v. Hutchinson, 36 F. 
(2a) 309; U.S. v. Mullendore, 35 F. 
(2d) 78; Hoague-Sprague Corp. v. 
Frank C. Meyer Co., 31 F.(2d) 583; 
Hoague-Sprague Corporation v. Frank 
C. Meyer Co., 27 F.(2d) 176; Davis v. 
U.-Si, 15° Ri (20a)697" Farmers’ etc., 
Nat. Bank v. U. S., 11 F.(2d) 348 [rev 
4 F.(2d) 146]; Santoni v. Rafferty, 10 
F.(2d) 788; Continental Ins. Co. v. 
Simpson, 8 F.(2d) 439; U. S. v. One 
Ford Automobile, 2 F.(2d) 882; 
Stevens v. Biddle, 298 F. 209; Book- 
binder v. U. S., 287 F. 790; Maresca v. 
Un Se Gia. 727" Grahleve OU. S. 261 
F. 487 [aff sub nom. U.S. v. Kamn, 247 
F. 968]; Franke v. Murray, 160 C.C.A. 
623, 248 F. 865, L.R.A.1918E 1015; 
Chase v. U. S., 238 F. 887, 152 C.C.A. 
21; Kemp Lumber Co. v. Howard, 150 
C.C.A.' 456, 237 F. 574; Allen v. U. S., 
40 Ct.Cl. 170 [aff 27 S.Ct. 324, 204 U.S. 
581, 51 L.Ed. 634]; Arden v. U. S., 13 
Cust.A. 42. 


Ala.—State v. Smiley, 121 So. 398, 
219 Ala. 119; Exp. Jones, 102 So. 234, 
212 Ala. 259; Tucker v. McLendon, 98 
So. 797, 210 Ala. 562; Mills v. Conecuh 
County Ct., 85 So. 564, 204 Ala. 40; 
Mobile v. Mobile Electric Co., 84 So. 
816, 203 Ala. 574; W. S. Brown Mer- 
cantile Co. v. Yielding Bros. Depart- 
ment Store, 76 So. 4, 200 Ala. 412; 
Birmingham v. Southern Express Co., 
51 So. 159, 164 Ala. 529; Wyman v. 
Campbell, 6 Port. 219, 31 Am.D. 677; 
Gustin v. State, 99 So. 925, 19 Ala.App. 
682; Gustin v. State, 99 So. 54, 19 Ala. 
A. 558. 


Ariz.—Tombstone v. Macia, 245 P. 
677, 30 Ariz. 218, 46 A.L.R. 828. 


Ark.—Louisiana Oil Refining Co. v. 
Rainwater, 37 S.W.(2d) 96; Connelly 
v. Lawhon, 23 S.W.(2d) 990, 180 Ark. 
964; Baker v. Hill, 21 S.W.(2d) 867, 
180 Ark, 387; England v. State High- 


amended by providing that designated words shall 


the act to be amended or repealed, 


as well as the alteration to be made, shall be dis- 
tinctly described ;?° an amended act or section shall 
be set forth at full length.?1 


[§ 510] (8) Lack of Favor. 
utes by implication is not favored.?? 


The repeal of stat- 
The courts 


way Commn., 6 S.W.(2d) 28, 177 Ark. 
157; McClintock v. White River 
Bridge Co., 287 S.W. 163, 171 Ark. 943; 
State v. White, 281 S.W. 678, 170 Ark. 
880; Mays vy. Phillips County, 274 S. 
W. 5, 168 Ark. 829; Houck v. State, 
267 S.W. 127, 166 Ark. 613; Adtna Cas- 
ualty, etc., Co. v. North Little Rock, 
248 S.W. 294, 157 Ark, 291; Gans v. 
State, 201 S.W. 8238, 132 Ark. 481; 
Rice Belt Tel. Co. v. Malcolm, 199 
S.W. 76, 131 Ark. 227; Bell v. State, 
180 S.W. 186, 120 Ark. 530; Eubanks 
v. Futrell, 166 S.W. 172, 112 Ark. 437; 
Carpenter v. Little Rock, 142 S.W. 162, 
101 Ark. 238; De Queen vy. Fenton, 140 
S.W. 716, 100 Ark. 504: 


Cal.—Peo. v. Radich, 294 P. 1; Fay 
v. Second Appellate Dist., Division 2, 
Ct. of Appeal, 254 P. 896, 200 Cal. 522; 
Peo. v. Martin, 205 RP. 121, 21 ALR; 
1399; California R. Commn. vy. Riley, 
218 P. 415, 192 Cal. 54; Traber v. Rail- 
road Commission, 191 P. 366, 183 Cal. 
304; Peo. v. San Francisco, ete., R. Co., 
28 Cal. 254; Niceley v. Madera County, 
(App.) 296 P. 306; Western Mortg., 
ete., Co. v. Gray, (App.) 291 P. 670; 
O’Brien v. United Bank, etc., Trust 
Co., 279 P. 1048, 100 Cal.App. 325; In 
re Weymann, 268 P. 971, 92 Cal.App. 
646; California Highway Commn. v. 
Ballard, 247 P. 527, 77 Cal.App. 404; 
Hochheimer v. Kern County Super. 
Ct., 223 P.' 564,65 Cal:Appy 2063. Peo. 
v. Los Angeles County Super. Ct., 222 
P. 864, 64 Cal.App. 770; Sime v. Hunt- 
er, 202 P. 967, 55 Cal.App. 157; Inyo 
County v. Hess, 200 P. 373, 53 Cal.App. 
415; Malaley v. Marysville, 174 P. 

37 Cal.App. 638; Booth vy. <A. 
Levy:,ete:, Cos 131. P, 1062; “21.Cart 
App. 427; Reed Orchard Co. v. Yolo 
County Super. Ct., 128 PRP. 9, 18, 19 
Cal.App. 648; State Bd. of Health v. 
Watsonville School Dist., 110 P. 137, 
13 Cal.App. 514. 


Colo.—Peo. v. Chaffee County, 281 
P. 117, 86 Colo. 249; Tavenor v. Royal 
Indemn. Co., 272 P. 3, 84 Colo. 521; 
Hewitt v. Landis, 225 P. 842, 75 Colo. 
277; Haldeman v. Colorado City, 120 
P. 1041, 52 Colo. 233; Schwenke v. 
Union Depot, etc., Co., 4 P. 905, 7 Colo. 
512, 5 P. 816, 7 Colo. 521; Griswold 
v. Griswold, 129 P. 560, 23 Colo.App. 
365. 


Conn.—State v. Hatch, 72 A. 575, 82 
Conn. 122. 


D.C.—Nusbaum v. District of Co- 
lumbia, 24 F.(2d) 622, 58 App.D.C. 
47; Peak v. Reed, 58 App.D.C. 44, 24 
F.(2d) 619; West v. Work, 56 App. 
D.C. 191, 11 F.(2d) 828 [cert den 46 
S.Ct. 639, 271 U.S. 689, 70 L.Ed. 1153]; 
Moss v. U. S., 29 App.D.C. 188; Mc- 
Carthy v. McCarthy, 20 App.D.C. 195 
[error dism 23 S.Ct. 850, 189 U.S. 515, 
47 L.Ed. 925]; U. S. v. Sampson, 19 
App.D.C. 419. 


Fla.—St. Petersburg v. Pinellas 
County Power Co., 100 So. 509, 87 
Fla. 315; Nolan v. Moore, 88 So. 601, 
81 Fla. 594, 600; Dade County vw: Mi- 
ami, 82 So. 354, 77 Fla. 786; Sanders 
v. Howell, 74 So. 802, 73 Fla. 5638. 


Ga.—Griggs v. Macon, 114 S.E. 899, 
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154 Ga. 519; Moore v. State, 104 S.E. 
907, 150 Ga. 679; Southern R. Co. v. 
Melton, 65 S$.E. 665, 133 Ga. 277; Er- 
win v. Moore, 15 Ga. 361; Sims v. 
State, 68 S.E. 493, 7 Ga.App. 852. 


Hawaii.—tTerr. v. Wills, 26 Hawaii 
469, 472 [quot Cyc]. 


Idaho.—State v. Martinez, 
239, 48 Idaho 180. 


Tll.—Kizer v. Mattoon, 164 N.E. 20, 
332 111. 545; Peo. v. Goldberg, 163 N.E. 
781, 332 Ill. 346; Village of Glencoe 
v. Hurford, 148 N.E, 69, 317 Ill. 203; 
Atwood v. Cincinnati, etc., R. Co., 147 
N.E. 449, 316 Ill. 425; Peo. v. Burke, 
145 N.B. 164, 313 Ill. 576; Decatur 
v. German, 142 N.E. 252, 310 fll. 591; 
New York Cent. R. Co. v. Stevenson, 
115 N.E. 633, 277 Ill. 474; Krome v. 
Halbert, 104 N.H. 1066, 263 Ill. 172, 
Chieago v. Chicago, ete., R. Co., 104 
N.E. 240, 261 Ill. 478; Chicago, etc., 
R. Co. v. Doyle, 102 N.E. 260, 258 Il. 
624, Ann.Cas.1914B 385; Peo. v. 
Moeckel, 100 N.E. 272, 255 Ill. 598; 
Southworth v. Ogle County School 
Dist. No. 131 Bd. of Education, 87 N.E. 
403, 238 Ill. 190; Schafer v. Gerbers, 
84 N.E. 1064, 234 Ill. 468; Ridgway 
v. Gallatin County, 55 N.E. 146, 181 
Ill, 521; Harding v. Rockford, ete., 
R. Co., 65 Ill. 90; Hume v. Gossett, 
43 Ill, 297; Lostutter v. Brown Shoe 
Co., 203 Ill.App. 517; Cook v. Augus- 
tus, 201 Ill.App. 195; Chicago, etc., 
Coal Co. v. Peo., 114 Ill.App. 75 [aff 
Za ty aol, ViottN EY, ge COs nebOyer” Ve 
Onion, 108 Ill.App. 612; Halpin v. 
Prosperity Loan, ete., Assoc., 108 Ill. 
App. 316; McGillen v. Wolff, 83 Ill. 
App. 227. 


Ind.—Straus Bros. Co. v. Fisher, 163 
N.E. 225, 200 Ind. 307; Greathouse v. 
Indianapolis School Bd., 151 N.E. 411, 
198 Ind. 95; Schaffer v. State, 173 N.E. 
229; Huff v. Fetch, 143 N.E. 705, 194 
Ind. 570; Hamilton County v. State, 
111 N.E. 417, 184 Ind, 418; Baltimore, 
etc., R. Co. v. Hagan, 109 N.E. 194, 
183 Ind. 522; Morrison v. State, 105 
N.E, 1138, 181 Ind. 544; Chicago, etce., 
R. Co. v. Luddington, 93 N.E. 273, 175 
Ind. 35 [den reh 91 N.E. 939, 175 Ind. 
35]; Frank v. Decatur, 92 N.E, 173, 
174 Ind. 388; Cruse v. Axtell, 50 Ind, 
49; Blain v. Bailey, 25 Ind. 165; Lich- 
enstein v. State, 5 Ind. 162; Atz v. 
Indianapolis, 158 N.E. 5238, 87 Ind.App. 
580; Jose v. Hunter, 124 N.E. 65, 63 
Ind.App. 298; Milligan v. Arnold, 98 
N.E. 822, 50 Ind.App, 559. 


Iowa.—Ogilvie v. Des Moines, 233 


250 P. 


N.W. 526; State v. Iowa Tel. Co., 154 
N.W. 678, 175 Iowa 607, Ann.Cas. 
1917E 539; Brooks v. Brooklyn, 124 


N.W. 868, 146 Iowa 136, 26 L.R.A.N.S. 
'425; Eckerson v. Des Moines, 115 N. 
W. 177, 187 Iowa 452; Fairfield v. 
Shallenberger, 113 N.W. 459, 135 Iowa 
615; Burke v. Jeffries, 20 Iowa 145; 
State v. Berry, 12 Iowa 58; Casey v. 
Harned, 5 Iowa 1. 


Kan.—Voran v. Wright, 281 P. 938, 
sai ieee 1 [aff 284 P, 807, 129 Kan. 


Ky.—State Board of Election 
Com’rs v. Coleman, 29 S.W.(2d) 619, 
235 Ky. 24; Wood v. Com., 17 S.W. 
(2d) 440, 229 Ky. 452; Panke vy. Lou- 
isville, 16 S.W.(2d) 1034, 229 Ky. 186; 
Shultz v. Ohio County, 11 S.W.(2d) 
702, 226 Ky. 633; Hill v. Halmhuber, 
9 S.W.(2d) 55, 225 Ky. 394; Lewis 
v. Mosely, 286 S.W. 798, 215 Ky. 573; 
Nuetzel v. Keller, 265 S.W. 817, 205 
Ky. 340; Com. vy. Barnett, 245 S.W. 
874, 196 Ky. 7381; Newport v..Klatch, 
224 S.W. 844, 189 Ky. 300; State Ins. 
Bd. v. Greene, 213 S.W. 218, 185 Ky. 
190; Keenon v. Adams, 196 S.W. 173, 
176 Ky. 618; Hall v. Smith-McKenney 
‘Co,, 172 S.W. 125, 162 Ky. 159; Com. 
v. International Harvester Co., 115 S. 
W. 708, 181 Ky. 551, 183 Am.S.R, 256; 


STATUTES 


Lee v. Forman, 3 Mete. 114; Louis- 
ville, ete., R. Co. v. Jarvis, 87 S.W. 
759, 27 Ky.L. 986. 


La.—Wachsen v. Commission Coun- 
cil of Lake Charles, 111 So. 177, 162 
La. 823; New Orleans v. Liberty 
Shop, 110 So. 81, 162 La. 39; State v. 
Brown, 21 So. 1438, 48 La.Ann. 1569; 
Baton .Rouge Sash, ete., Works v. 
Burkes, 8 La.App. 654; New Orleans 
Motor Co. y. Kelt, 3_La.App. 336; 
State v. Plaquemines Police Jury, 6 
La.A. (Orleans) 229. 


' Mass.—Snell v. Bridgewater Cotton 
Gin Mfg. Co., 24 Pick. 296; Goddard 
v. Boston, 20 Pick. 407. 


Mich.—Grosse Pt. Tp. Rural Agr. 
School Dist. No. 1 Bd. of Educa- 
tion v. Blondell, 232 N.W. 375, 251 
Mich. 528; In re Simmons, 226 N.W. 
907, 248 Mich. 297; C. N. Ray Corp. 
v. Secretary of State, 217 N.W. 334, 
241 Mich. 457; Longstreet v. Mecosta 
County, 200 N.W. 248, 228 Mich. 542; 
Brown v. Trudell, 198 N.W. 841, 227 
Mich. 69; Lundstrom vy. Ellsworth 
Tp., 162 N.W. 990, 196 Mich. 502; Peo. 
v. Thompson, 126 N.W. 466, 161 Mich, 
391; Reimink v. Strabbing, 122 N.W. 
183,157 Mich. 332; Hoffman v. H. 
M. Loud, ete., Lumber Co., 104 N.W. 
424, 100 N.W..1010, 138 Mich. 5; Con- 
nors v. Carp River Iron Co., 19 N.W. 
938, 54 Mich. 168. See Garfield Tp. 
v. A. B. Klise Lumber Co., 188 N.W. 
459, 219 Mich. 31, 35 (“repeals by im- 
plication are not favored unless it 
is clear the later statute renders the 
earlier one nugatory”). 


Minn.—Phelps v. Minneapolis, 219 
N.W. 872, 174 Minn. 509. 


Miss.—Coker vy. Wilkinson, 106 So. 
886, 142 Miss. 1; Dugger v. Panola 
County, 104 So. 459, 139 Miss. 552; 
State v. Jackson, 81 So. 1, 119 Miss. 
727; Swann v. Buck, 40 Miss. 268. 


Mo.—-State vy. Walker, 34 S.W.(2d) 
124; Maurizi v. Western Coal, etc., 
Co., 11 S.W.(2d) 268, 321 Mo. 378; 
State ex rel. Moseley v. Lee, 5 S.W. 
(2d) 88, 319 Mo. 976; State v. Buder, 
287 S.W. 307, 315 Mo. 791; Wrights- 
man y. Gideon, 247 S.W. 135, 296 Mo. 
214; State v. Clark, 204 S.W. 1090, 
275 Mo. 95; Raymore Special Road 
Dist. v. Huber, 111 S.W. 472, 212 Mo. 
551; State v. Bishop, 41 Mo. 16; State 
v. Penman, 282 S.W. 498, 220 Mo.App. 
193; State v. Bishop, 189 S.W.. 593, 
195 Mo.App. 30; Davidson vy. Schmidt, 
124 S.W. 552, 146 Mo.App. 358. 


Mont.—State yv. Cascade County, 
296 P. 1; Nichols vy. Ravalli County 
School Dist. No. 3, 287 P. 624, 87 Mont, 
181; London Guaranty, etc, Co. v. 
State Industrial Accident Bd., 266 P. 
1108, 82 Mont. 304; Ex p, Naegele, 224 
P. 269, 70 Mont. 129; State v. Miller, 
220 P. 97, 69 Mont. 1; State v. Bow- 
ker, 205 P, 961, 68 Mont. 1. 


Neb.—Liske v. State, 230 N.W. 503, 
119 Neb. 640; Holton vy. Sampson, 115 
N.W. 545, 81 Neb. 30; State v. Omaha 
El. Co., 106 N.W. 979, 110 N.W. 874, 
75 Neb. 637; Schafer v. Schafer, 99 
N.W. 482, 71 Neb. 708; Dawson Coun- 
ty v. Clark, 79 N.W. 822, 58 Neb. 756; 
mage a v. Scott, 57 N.W. 391, 38 Neb. 


Nev.—State v. Scott, 286 P. 119, 52 
Nev. 232 [den reh 285 P. 511, 52 Nev. 
216]; Kondas v. Washoe County Bank, 
254 P. 1080, 50 Nev. 181; State v. 
Daugherty, 224 P. 615, 47 Nev. 415; 
Dotta v. Hesson, 143 P.'305, 38 Nev. 
RGN) v. Ducker, 127 P. 990, 35 Nev. 


N.J.—Woodbridge Tp. Fire Dist. 
No. 1 v. Gardner, 140 A. 683, 104 N.J. 
Law 280; Essex County vy. State Civil 
Service Commn., 121 A. 695, 98 NJ. 
Law 671; Oakland v. Board of Con- 


[§ 510 
servation and Development, 118 A. 
787, 98 N.J.Law 99 [rev on. other 
grounds 122 A. 311, 98 N.J.Law 806]; 
Hartley v. Passaic County Election 
Bd., 107 A. 817, 98 N.J.Law 313, 316; 
Walker v. Essex County, 82 A. 422, 
82 NeJ.Law 348; Hotel Registry Real- 
ty Corp. v. Stafford, 57 A. 145, 70 
N.J.Law 528; Tomlin vy. Hildreth, 47 
A. 649, 65 N.J.Law 438; Naylor v. 
Field, 29 N.J.Law 287; Rosehill Cem- 
etery Assoc. v. Linden, 141 A. 740, 6 
N.J.Mise. 458. 


N.M.—State v. Davisson, 217 P. 240, 
28 N.M. 653; James v. Socorro Coun- 
ty, 174 PL 11001, 24> NM 1-509 2 "Ther= 
Bo v. Matson, 113 P. 816, 16 N.M. 


N.Y.—Peo. v. Yonkers, 127 N.E. 593, 
229 N.Y. 1; Peterson v. Martino, 104 
N.E. 916, 210 N.Y. 412; Jenner v. 
Shope, 98 N.E. 325, 205 N.Y. 66; 
Grimmer vy. New York Tenement 
House Dept., 97 N.E. 884, 204 N.Y. 
870; Peo. v. Metz, 82 N.E. 1131, 189 
N.Y. 550; Matter of Tiffany, 72 N.E. 
512, 179 N.Y. 455; Parker v. Elmira, 
etc., R. Co., 59 N.E. 81, 165 N.Y. 274; 
Matter°of Murray Hill Bank, 47 N.E. 
298, 153 N.Y. 199; Matter of Taylor, 
44 N.E. 790, 150 N.Y. 242; Woods v. 
Madison County, 32 N.E. 1011, 136 N. 
Y. 408; Peo. v. Harris, 25 N.E. 317, 
123 N.Y. 70; Weiler v. Nembach, 20 
N.E. 623, 114 N.Y. 36, 3 Silv.A. 145, 
16 N.Y.Civ.Proc. 375; Syddy v. Long 
Island City, 10 N.H. 155, 104 N.Y. 218; 
Mark v. State, 97 N.Y. 572; Peo. v. 
Gallagher, 93 N.Y. 438, 45 Am.R. 232 
[aff 11 Abb.N.Cas. 187]; Peo. v. Dav- 
enport, 91 N.Y. 574 [aff 25 Hun 630]; 
Peo. v. Hardenburgh, 90 N.Y. 411 [aff 
27 Hun 546]; Stranahan v. Sea View 
R. Co., 84 N.Y. 308; Heckmann v. 
Pinkney, 81 N.Y. 211 [aff 8 Daly 466, 
6 Abb.N.Cas. 871]; Peo. v. Quigg, 59 
NEY. 835:-Peo.’ vy. Palmer, 52° N.Y... 83, 
2 Cow.Cr. 182; Matter of Central Park 
Comrs., 50 N.Y. 493 [aff 4 Lans. 467, 
61 Barb. 40 (rev 41 How.Pr. 12)]; 
Smith v. Peo. 47 N.Y. 330, 1 Cow. 
Cr. 469; Hand v. Ballou, 12 N.Y. 541; 
Conley v. Palmer, 2 N.Y. 182 [aff 4 
Den. 374]; Kings County Lighting 
Co. v. City of New York, 162 N.Y.S. 
581, 176 App.Div. 175 [aff 116 N.B. 
1055]; In re Montefiore Home, 144 N. 
Y.S. 953, 159 App.Div. 644 [aff 105 N. 
E. 1090, 211 N.Y. 549]; Williams v. 
Potter, 2 Barb. 316; Nichols vy. Tioga 
County, 224 N.Y.S. 267, 180 Misc. 217; 
Peo. v. Bissel, 206 N.Y.S. 863, 123 
Mise. 863; Arcutel Realty Corp. v. 
Ruskin, 202 N.Y.S. 635, 122 Misc. 281; 
12 East Highty-Sixth St. Corporation 
v. Berstein, 207 N.Y.S. 252, 124 Misc. 
125; In re Hammer, 158 N.Y.S. 981, 
94 Misc. 36; Peo, v. Maher, 155 N.Y.S. 
279, 92 Mise. 50, 33 N.Y¥.Cr. 524; Low- 
man y. Billington, 119 N.Y.S. 825, 65 
Mise. 111; Peo. v. Thompson, 187 N. 
Y.S. 395; Peo. v. Mason, 186 N.Y.S. 
215; New York, etc., R. Co. v. Dela- 
ware County, 67 How.Pr. 5. 


N.C.—Williams Fulgham Lumber 
Co, v. Welsh, 148 S.B. 250, 197 N.C. 
249; Atlantic I. Ins. Co. v. Wade, 142 
S.E. 474, 195 N.C. 424; Carolina Dis- 
count Corp. v. Landis Motor Co., 129 
S.E. 414, 190 N.C. 157; Waters v. 
Buncombe County, 120 S.R. 450, 186 
N.C. 719; State v. Foster, 116 Sim 
561, 185 N.C. 674; State Sanatorium 
v. State Treasurer, 92 S.E. 689, 173 N. 
C. 810; Herring v. Atlantic Coast 
Line R. Co., 76 S.E. 527, 160 N.C. 252: 
J. M. Pace Mule Co. v. Seaboard Air 
Line R. Co;,.76°S.B. 518, 160 N.C. 215; 
Bunch v. Randolph County, 74 S.R. 
1048, 159 N.C. 335; State v. Broadway, 
72 S.E. 987, 157 N.C. 598; State v: 
Perkins, (53 7S.8,.° 735, 2141 Nect one 
9 L.R.A.N.S. 165; Robinson v, Golds- 
boro, 30 S.E. 324, 122 N.C. 211. 


N.D.—Eddy yv. Krekow, 209 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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225, 54 N.D. 220; State v. Poindexter, 
190 N.W. 818, 49 N.D. 201; Sargent 
County v. Sweetman, 150 N.W. 876, 
29 N.D. 256. 


Ohio.—State v. Hollenbacher, 129 
N.E. 702, 101 OhioSt. 478; Bucking- 
ham vy. Steubenville, ete., R. Co., 10 
OhioSt. 25; Cott- Mohrman Go._ vy. 
Massilon Fdy., ete., Co., 12 OhioApp. 
bL,.3 L OhnioG. A. 142°. Newcomerstown 
v. Consolidated Gas Co., 30 OhioC.A. 
283; Casebalt v. Kanawha, etc., R. 
Co. 26.-OhioCir.Ctuin.S:. 1613." Im. sre 
Hesse, 24 OhiioCir.Ct.N.S. 249; Schie- 
ber v. Edon, 23 OhioCir.Ct.N.S. 378; 
Freeman vy. Ellsworth, 20 OhioN.P. 
eo Ware v. Dayton, 1 OhioN.P. 
N.S, 63. 


Okl.—Roxana Petroleum Co. 
Cepe, 269: P. 1084, 132 Okl.. 152; 60 
A.L.R. 887; State v. Wenner, 249 P: 
408, 121 Okl. 190; Brown v. Miller, 
215 RP. 748, 89 Okl. 287; Perrine v. 
State, 178 P. 97, 72 Okl. 18; State v. 
Taylor, 171 P. 452, 68 Okl. "38; Hud- 
son v. State, 258 P. 352, 37 Ok1. 290; 
Kuchler v. Weaver, 100 Pp, 915, 23 Okl. 
420, 18 Ann.Cas. 462; Lovejoy v. State, 
194 P. 1087, 18 Okl.Cr. 335. 


Or.—State v. Slusher, 248 P. 358, 
1198 Or. 141; Walker v. Polk County, 
Qos. Pi pt4i1, 110) Or: 535;...Miller, v. 
Multnomah County School Dist. No. 
1, 211 P. 174, 106 Or. 108; Killings- 
worth v. Portiand, 184 P. 248, 93 Or. 
525; State v. Chong Ben, 173 P. 258, 
1173, 89 Or. 318; Benson v. Withy- 
combe, 166 P. 41, 84 Or. 652; Port- 
land v. Portland eke etc., Co., 156 P. 
1058, 80 Or. 271; Portland v. Portland 
Gas, etc., Co., 150 P. 273, 156 P. 1070, 
80 Or. 194. 


Pa.—Snyder’s App., 153 A. 436, 302 
Pa. 259 [aff 99 Pa.Super. 467]; Gil- 
bert v. Lebanon Valley St. R. Co., 150 
A. 638, 300 Pa. 384; Graham yv. Phil- 
adelphia, 135 A. 908, 288 Pa. 152 [aff 
88 Pa.Super. 250]; Com. v. Provident 
—Trusty Co: ,1384 AS 377, 287" Pa. 251; 
Com. v. Ruggles, 124 A. 689, 280 Pa. 
568; In re Ulrich, 109 A. 922, 267 Pa. 
233: Citizens Blectric Tllum. Cosny. 
Lackawanna, etc., Power Co., 99 A. 
462, 255 Pa. 145; Jackson v. Penn- 
sylvania R. Co., 77 A. 305, 228 Pa. 566; 
Com. vy. Navle, 2 Walk. 311; Shinn v. 
Com., 3 Grant 205; Keller v. Staley, 
78 Pa.Super. 184; Philadelphia | v. 
Miller, 42 Pa.Super. 471; Registration 
of FPlumbers, 6 Pa.Dist.&Co. 163; 
Com. v. Olivadotti, 30 Pa.Dist. 172; 
Com. v. McKenty, 21 Pa.Dist. 589; 
Com. v. Broad St., ete., R. Co., 16 Pa. 
Dist. 141; Kister’s Pet., 9 Pa.Dist. 64, 
7 Del.Co. 502; Altoona v. Calvert, 7 


Pa.Dist. 739, 21 Pa.Co. 362; Com. v. 
BRTen. 6 Pa.Dist. 589; Gumbert. v. 
Gumbert, 38 Pa.Co. 562; Com. v. Dil- 


lon, 17 Pa. Cos J20: Behny v. Bassler, 
4 Pa.Co. 496; Sowers v. Leiby, 4 Pa. 
Co. 223; In re Wolf, 2 Pa.Co. 231. 


Philippine.—Lichauco vy. Apostol, “44 
Philippine 138; Sempio v. Del Rosa- 
rio, 44 Philippine 1; Smith v. Maron- 
illa, 41 Philippine 557; U. S.. v. Joson, 
26 Philippine 1; Obras Pias y. Regi- 
dor, 2 Phil ippine 151. 


Porto Rico.—Fuentes v. Suarez, 8 
Porto Rico Fed. 121; Vincente v. San 
Juan, 1 Porto Rico Fed. 154; Cividanes 
we Deford, 1 Porto Rico Fed. 97; Quin- 
ones v. Perez, 32 Porto Rico 442; Peo. 
v. Ejemplo Sugar Co., 32 Porto Rico 
5; Cortes v. Crehore, 24 Porto Rico 
403; Peo. v. Garzot, 24 Porto Rico 
215; Gregory Vv. Treasurer, 24 Porto 


are slow to hold that one statute has repealed an- 
other by implication,?* and they will not make such 
an adjudication if they ean avoid doing so con- 
sistently?* or on any reasonable hypothesis,?° or if 
they can arrive at another result by any construc- 


STATUTES 


Rico 87; Portela v. Registrar, 22 Por- 
to Rico 81; Ex p. Axtmayer, 19 Porto 
Rico 378, 885 [quot Cyc]; Trading 
Co. v. Monserrat, 18 Porto Rico 268. 


S8.C.—-Locke v. Dill, 126 S.E. 747, 
131.8.C. 1; Pearson vy. Mills Mfg. Co., 
64 S.E. 407, 82 S.C. 506. 


S.D.—Brookings County v. Sayre, 
220 N.W. 918, 53 S.D. 350. 


Tenn.—-Fonville vy. Gregory, 36 S. 
W.(2d) 900, 162 Tenn. 294; Hibbett v. 
Pruitt, 36 S.W. 897, 162 Tenn. 285; 
State v. Collier, 23 S.W.(2d) 897, 160 
Tenn, 403; Caruthers v. Lake County 
Mfg. Co., 263 S.W. 7938, 150 Tenn. 269; 
Zickler v. Union Bank, etc., Co., 57 
S.W. 341, 104 Tenn. 277; Hockaday v. 
‘Wilson, iT Head 113. 


Tex.—Townsend vy. Terrell, 16 S.W. 
(2d) 1068, 118 Tex. 463; Conley v. 
Daughters of Republic, 156 S.W. 197, 
106 Tex. 80; Rogers v. Watrous, 8 
Tex. 62, 58 Am.D. 100; Parker v. 
Bailey, (Commn.App.) 15 S.W.(2d) 
1038; Fortinberry y. State, (Commn. 
App.) 283 S.W. 146 [rev (Civ.App.) 
276 S.W. 466]; St. Louis, etc., R. Co. 
v. Marcofich, (Commn.App.) 221 S.W. 
582 [aff (Civ.App-) 185 S.W. 51]; 
Breckenridge v. Stephens County, 
(Civ.App.) 26 S.W.(2d) 405; Hunni- 
eut v. Lee, (Civ.App.) 16 S.W.(2d) 
968; Binford v. Harris County, (Civ. 
App.) 261 S.W. 535; Ayo v. Robert- 
son, (Civ.App.) 207 S.W. 979; Clay 
v. Atchison, ete., R. Co., (Civ.App.) 
201 S.W. 1072 [aff (Commn.App.) 228 
S.W. 907]; Westbrook v. Missouri- 
Texas Land, ete., Co., (Civ-App.) 195 
S.W. 1154; McFarlane vy. Westley, 
(Civ.App.) 186 S.W. 261; Jessee v. De 
Shong, (Civ.App.) 105 S.W. 1011; 
Robertson v. State, 159 S.W. 713, 70 
Tex.Cr. 307; Berry v. State, 156 S.W. 
626, 69 Tex.Cr. 602; Snead vy. State, 
117,.S.W.. 983,55 Tex.Cr; 583, 


Utah.—State University v. Rich- 
apa 59 P. 96, 20 Utah 457, 77 Am.S.R. 


Va.—Miller v. State Entomologist, 
135 S.E. 813, 146 Va. 175, 67 A.L.R. 
197 [aff 48 S.Ct. 246, 276 U.S. 272, 72 
L.Ed. 568]; Nexsen v. Elizabeth City 
County, 128 S.B. 570, 142 Va. 313; 
Richmond. y. Chesapeake, etc., Tel. 
Co., 105 S.B. 127, 127 Va. .612; 
mond vy. Drewry-Hughes Co., 94 S.E. 
989, 122 Va. 178 [rev reh 90 S.E. 635, 
122 Va. 178]; Tresnon y. Henrico 
County Sup’rs, 90 S.B. 615, 120 Va. 
203; Somers v. Com., 33 S.H. 381, 97 
Vias (159; 


Wash.—-State v. King County Su- 
per. Ct., 297 BP. 774;. Paine v. State, 
286 P. 89, 156 Wash. 31; State v. 
Chelan County Super. Ct., 257 P. 231, 
144 Wash. 124; Batchelor v. Palmer, 
224 P. 685, 129 Wash. 150; Arishin v. 
King County, 173 P. 1020, 103 Wash. 
176; Kelley v. School Dist. No. 71 of 
King County, 1738 P...333,./102 Wash. 
343; Walsh v. Alaska ss. Co.gebue. 
269, 101 Wash. 295; 1 
166 P. 1166, 97 Wash. 319; Hewitt- 
Lea Lumber Co. vy. Chesley, Laie 
998, 68 Wash. 538; Northwestern Mut. 
L. Ins. Co. v. Chehalis County Bank, 
118 P. 326, 65 Wash. 374; State v. 
Clausen, 99 P. 743, 51 Wash. 548, 101 
Pa.83b; 51 Wash. 689; State v. Mitch- 
ell, 104 P. 791, 55 Wash. 513; Griges 
Land Co. v. Smith, 89 P. 477, 46 Wash. 
L354 


W.Va.—Vinson v. Wayne County 
Ct., 119 S.E. 808, 94 W.Va. 591; Kim- 


Bruner Vv. Little, 


.tion?® which is fair?’ and reasonable.?8 
courts will not enlarge the meaning of one act in 
order to hold that it repeals another by implica- 
tion,?® nor will they adopt an interpretation lead- 
ing to an adjudication of repeal by implication 
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Also, the 


ball v. Loughney, 74 S.E. 9538, 70 W- 
Va. 765. 


Wis.—Milwaukee County v. Mil- 
waukee Western Fuel Co., 285 N.W. 
545; Pabst Corp. v. Milwaukee, 208 
N.W. 493, 190 Wis. 349, 45 A.L.R. 
1164; Ward v. Smith, 165 N.W. 299.. 
166 Wis. 342; Chippewa, etc., Impr. 
Co. v. State R. Commn., 159 N.W. 739,,. 
164 Wis. 105; Krueck vy. Phoenix 
Chair Co., 147 N.W. 41, 157 Wis. 266; 
Ann.Cas.1916B 291; Bay v. Baraboo, 
105 N.W. 654, 127 Wis. 1, 115 Am.S.R. 
977, 3 L.R.A.N.S. 84. ‘ 


Wyo.-—In re Winborne, 244 P. 135, 
384 Wyo. 349. 


Eng.—Dobbs v. Grand Junction Wa- 
terworks Co., 9 Q.B.D. 151. 


N.S.—Re Behdoany, 50 N.S. 298. 


“It is a well-settled and long-rec- 
ognized rule that repeals by implica- 
tion are not favored.” Lundstrom v. 
Peon Tp., 162 N.W. 990, 196 Mich. 


[a] General policy of law is ad- 
verse to repeals of statutes by impli- 
cation. Davis v. Supreme Lodge K. 
H., 58 N.B. 891, 165 N.Y. 159; Peo. v. 
St. Lawrence County, 9 N.E. 311, 103 
N.Y. 541, 25 N.Y.Wkly.Dig. 176. 


23. Ouachita County v. Stone, 293 
S.W. 1021, 1738 Ark. 1004. 


[a] Courts will not strive to finda 
repeal of a statute by implication. 
eg of Knaust, 4 N.E. 338, 101 N.Y. 


24. Summers v. Atchison, etc., R. 
Co., 2 F.(2d) 717; Ludlow v. Johnston, 
3 Ohio 565. 


25. Chicago v. Chicago, etc., R. Co., 
104 N.E. 240, 261 Ill. 478 [aff 177 Tl: 
App. 444]; Edwards v. Edwards, 145 
Ill.App. 457. 


26. Los Angeles v. Lelande, 104 P. 
717, 11 Cal.App. 302. 


Construction: 


Bringing apparently consiatne! stat- 
utes into harmony See infra § 518. 


Of statute with reference to other 
Ae eai generally see infra §§ 619— 


27. See infra § 518. 


ee U.S.—Stevens v. Biddle, 298 F. 


Ariz.—Rowland v. McBride, 281 P. 
207, 35 Ariz, 511. 


Cal.—Inyo County v. Hess, 200 P. 
373, 53 Cal.App. 415. 


Idaho.—State v. Martinez, 250 P. 
239, 43 Idaho 180. 
-—Wood v. Com., 17 S.W.(2d) 


Ky 
440, 320 Ky. 452. 


Mich.—Peo. v. ESPs on, 126 N.W. 
466, 161 Mich. 391 


N.M.—State v. Dia: 217 P. 240, 
28 N.M. 653 [writ of error dism 45 
S.Ct. 229, 267 U.S. 574, 69 L.Ed. 795]. 


N.Y.—Matter of Tiffany, 72 N.B. 
512, 179 N.Y. 455; Davis v. Supreme 
Lodge K. H., 58 N.H. 891, 165 N.Y. 159; 
City of Binghamton v. Buono, 208 
N.Y.S. 60, 124 Misc. 208. 


Okl.—Lovejoy v. State, 194 P. 1087, 
18. Okl.Cr... 335. 


29. Wilson v. Sentman, 121 N.E. 
669, 74 Ind.App. 112; Eggleston v. 
Harrison, 55 N.E. 993, 61 OhioSt 404. 


[a] Implication on implication.— 


908 [59 C.J.] 


unless it is inevitable,?® and a very clear and defi- - 
nite reason therefor can be assigned.** 
more, the courts will not adjudge a statute to have 
been repealed by implication unless a legislative 
intent to repeal or supersede the statute plainly 
The implication must be 


and clearly*? appears.** 


clear,?4 necessary,?® and irresistible.*® 


The court will not extend a statute by 
implication and then hold that the 
statute, as so extended, repeals an- 
other statute by implication; in other 
words, the court will not build one im- 
plication on another one. Roxana 
Petroleum Co. v. Cope, 269 P. 1084, 
132 Okl. 152, 60 A.L.R. 837. 


30. State v. Simpson, 114 So. 542, 
94 Fla. 789; St. Petersburg v. Pinellas 
County Power Co., 100 So. 509, 87 Fla. 


315; Dade County v. Miami, 82 So. 
354, 77 Fla. 786; State v. Givens, 37 
So. 308, 48 Fila. 165; Davidson v. 


Schmidt, 124 S.W. 552, 146 Mo.App. 
358. 


31. Matter of Curser,' 89 IN.Y. 401, 
2 N.Y.Civ.Proc. 411 [rev 25 Hun 579]; 
McCabe v. Aulls, 205 N.Y.S. 689, 123 
Misc. 471. 


32. U.S.—uU. S. Light, etc., Corp. v. 
Niagara Falls Gas, etc., Co., 23 F.(2d) 
719; Bookbinder v. U. Piet Ye 
790 [cert den 43 S.Ct. 523, 262 U.S. 
748, 67 L.Ed. 1213]; U.S. v. One Case 
of Hair Pencils, 27 F.Cas.No. 15,924, 
1 Paine 400. 


Ark.—Eubanks vy. Futrell, 166 S.W. 
172, 112 Ark. 437. 


Cal.—In re Mitchell, 52 P. 799, 120 
Cal. 384; Peo. v. Martin, 205 P. 121, 
123) 88Cal: 281, 21 ALR. 1399 [quot 
Cyc]; Soher v. Calaveras County, 39 
Cal. 134; Lillywhite v. Los Angeles 
County Super. Ct., 251 P. 945, 80 Cal. 
App. 533; In re Ackerman, 91 P. 429, 
6 Cal.App. 5. 


Colo.—Harrington v. Harrington, 
144 P, 20, 58 Colo. 154; Schwenke v. 
Union Depot, etc., Co., 4 P. 905, 7 Colo. 
Bil, Dos COl0,-o2.L. 


Fla.—Middleton v. State, 76 So. 
785, 74 Fla. 234; Stewart v. De Land- 
Lake Helen Special Road, ete., Dist., 
71 So. 42, 71 Fla. 158; State v. Gads- 
den County, 58 So. 232, 63 Fla. 620; 
aes v. Lehman, 47 So. 18, 55. Fla. 


Hawaii.—Terr. v. Wills, 26 Hawaii 
469, 472 [quot Cyc]. 


TIll.—Galpin v. Chicago, 159 Ill.App. 
135 [aff 94 N.E. 961, 249 Ill. 554). 


Ind.—Lindsay v. Lindsay, 47 Ind. 
283; Indianapolis Waterworks Co. y. 
Burkhart, 41 Ind. 364. 


Ky.—Lewis v. Mosely, 286 S.W. 793, 
215 Ky. 573;:. Horton v.* Horton, 214 
S.W. 883, 185 Ky. 131. 


La.—New Orleans v. Liberty Shop, 
110 So. 81, 162 La. 39; State v. White, 
21 So. 141, 49 La.Ann. 127. 


Mass.—Falmouth Inspector of 
Buildings v. General Outdoor Ady. 
Co., 161 N.E. 899, 264 Mass. 85. 

Mich.—Dougherty v. Joyce, 207 
N.W. 863, 233 Mich. 619; Peo. v. 
es as 126 N.W. 466, 161 Mich. 
Sighs 


Mo.—State v. Buder, 287 S.W. 307, 
silb Mo, 7.91, 797 [cit Cyc]. 


Mont.—Rothweiler vy. Winton Mo- 
torcar Co., 158 P. 737, 92 Mont, 215. 


Neb.—Schafer v. Schafer, 99 N.W. 
482, 71 Neb. 708. 


2 Grete v. Schooling 7 Nev. 


STATUTES 


Further- 


given a settled 


The fore- 


N.J.—State v. Brooks, 48 A. 701, 63 
N.J.Law 359. 


N.Y.—Matter of Brooklyn, etc., R. 
Cok) TIE NBS 994/186 ING hid eNiew: 
York Sav. Bank v. Grace, 7 N.HE. 164, 
102 N.Y. 313; Mongeon v. Peo., 55 
WN. Ys) 613) fatto2? Thompss 22 Azer: 
Williams v. Williams, 8 N.Y. 5255 
Blauweis v. Kirschner, 219 N.Y.S. 662,° 


128 Mise. 630; Peo. v. Mason, 186 
N.Y.S. 215; New York, etc., R. Co. v. 
Delaware’ County, 67 How.Pr. 5; 


Bowen vy. Lease, 5 Hill 221. 


N.C.—State v. Perkins, 53 S.E. 735, 
141 N.C. 797, 9 L.R.A.N.S. 165. 


Okl.—Goodson v. U. S., 54 P. 423, 
Te ORS LLG. 


Pa.—Graham v. Philadelphia, 88 Pa. 
Super. 250 [aff 1385 A. 908, 288 Pa. 
152]; Rodebaugh vy. Philadelphia 
Traction’ Co., 42 A: 953,190 Pa: 358; 
York Gazette Co. v. York County, 25 
Pa.Super. 517; Brower v. Philadel- 
phia, 3 Pa.Dist.&Co. 284; 
Olivadotti, 30 Pa.Dist. 172; Brown vy. 
Wertz, 28 Pa.Dist. 828; Davis v. 
Detwiller, 28 Pa.Dist. 113; Reading vy. 
Shepp, 2 Pa.Dist. 137. 


Philippine.—Lichauco v. Apostol, 44 
Philippine 138; Smith v. Maronilla, 41 
Philippine 557. 


Porto Rico.—Ex p. Axtmayer, 
Porto Rico 378, 385 [quot Cyc]. 


ages ek v. State, (Cr.) 64 S.W. 


Com, Vv. 
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Va.—Com, v. Clopton, 9 Leigh (36 
Va.) 109. 


Wis.—Ward v. Smith, 165 N.W. 299, 
166 Wis. 342. 


“The enactment of a statute does 
not operate to repeal by implication 
prior statutes unless such is clearly 
the legislative intent.’’ State v. Gads- 
a County, 58 So. 232, 63 Fla. 620, 


“Only when the intention to repeal 
by inference is clear will a court be 
justified in holding that an enactment 
was meant to repeal a formerly exist- 
ing one.” Lillywhite v. Los Angeles 
County Super. Ct., 251 P. 945, 80 Cal. 
App. 5338, 535. 


[a] Rule applied.—Where the leg- 
islature in a statute states that no 
provision of a particular act shall be 
deemed repealed, altered, or amended 
by the passage of any subsequent 
statute inconsistent therewith, unless 
such statute shall explicitly refer 
thereto and directly repeal, alter, or 
amend the same, the courts will not 
construe a subsequent statute as re- 
pealing, altering, or amending such 
former statute unless the intent to do 
so is elear and unmistakable. Peo. 
v. Dwyer, 109 N.E, 103, 215 N.Y. 46. 


[b] Statute passed in ignorance of 
former law.—Where the legislature 
passes a law, the manifest object of 
which is to extend a benefit, or create 
a rigt, under a misapprehension or in 
ignorance of the existence or effect of 
a former law, which extended a great- 
er benefit, or created a greater right, 
than that provided by the new law, 
the first law is not repealed or af- 
fected by the last, so as to limit or 


[§ 510 


going rules?’ are particularly applicable where the 
statute claimed to have been repealed has for a long 
time been rigidly adhered to?’ and construed as 
being in existence,?® as well as where it has been 


meaning by adjudications of the 


court of last resort,#° or where subsequent legisla- 
tion shows that the legislature deemed it still in 


abridge the right or benefit and to re- 
strict it within the limits of the last 
law, unless there are restrictive words 
showing an intention that no greater 
right or benefit shall be enjoyed than 
is provided in the last law. Tyson v. 
Postlethwaite, 13 Ill. 727. 


33. Necessity of intent generally 
see supra § 508. 


34, Chase v. U. S., 238 F. 887, 152 
C.C.A. 21; Merchant’s Transf., 
Co.. v. Gates, 21 S.W.(2d) 406, 
Ark. 96; Babb v. El Dorado, 278 S.W. 
649, 170 Ark. 10; Cohen v. Price, 
(Mass.) 173 N.E. 690. 


25... U.S.—Wood ‘v.. U. S., 16. Pet. 
342, 10 L.Ed. 987; Bookbinder v. U. 
S., 287 F. 790; U. S. v. Ten Thousand 
ie 28 F.Cas.No. 16,451, Woolw. 
123. 


Ga.—Alabama Branch Bank v. Kirk- 
patrick, 5 Ga. 34. 


Iowa.—Sloan v. Cedar Rapids, 142 
N.W. 970, 161 Iowa 307. 


Me.—Pratt v. Atlantic, etc., R. Co., 
42 Me. 579. 


Mo.—White v. Greenway, 263 S.W. 
104, 303 Mo. 691; State v. Wells, 109 
S.W. 758, 210 Mo. 601; State ex rel. 
Holladay v. Rinke, 121 S.W. 159, 140 
Mo.App. 645. 


N.Y.—St. John v. Andrews Inst., 
ane 981, 191 N.Y. 254, 14 Ann.Cas. 


N.C.—Kearney v. Vann, 70 S.E. 747, 
154 N.C. 311, Ann.Cas.1912A 1189. 


Okl.—Roxana Petroleum Co. 


Vie 
Cope, 269 P:- 1084, 132 Okl. 152, 60 
A.L.R. 837; Hudson v. State, 258 P. 


352, 37 Okl.Cr. 290. 


Pa.—Snyder’s App., 153 A. 436, 302 
Pa. 259 [aff sub nom. Appeal from 
cae Ordinance, 99 Pa.Super. 


Tex.—Jeassee v, De Shong, (Civ. 
App.) 105 S.W. 1011; Parshall vy. 
State, 138 S.W. 759, 62 Tex.Cr. 177. 


Wash.—Bruner v. Little, 166 P. 
1166, 97 Wash. 319; Mesher v. Os- 
borne, 134 P. 1092, 75 Wash. 439, 48 
L.R.A.N.S. 917; King v. West Coast 
Grocery Co., 129 P. 1081, 72 Wash. 132. 


Wis.—State v. Milwaukee Electric 
R., ete., Co., 129 N.W. 6238, 144 Wis. 
386, 140 Am.S.R. 1025. 


“Statutory enactments cannot be 
repealed by implication, if the impli- 
cation does not necessarily follow 
from the language used.” Pratt v. 
Atlantic, etc., R. Co., 42 Me. 579, 587. 


36. U.S. v. Ten Thousand Cigars, 
28 F.Cas.No. 16,451, Woolw. 123; Mer- 
chants’ Transf., etc., Co. v. Gates, 21 
S.W.(2d) 406, 180 Ark. 96; Babb v. 
El Dorado, 278 S.W. 649, 170 Ark. 10. 


37. See supra text and notes 22-36. 


38. St. John v. Andrews Inst., 83 
ve 981, 191 N.Y. 254, 14 Ann.Cas, 


39. Lowman v._ Billington, 
N.Y.S. 825, 65 Misc. 111. 


40. Hall v. Smith-McKenne 
172 S.W. 125, 162 Ky. 159. BO Coe 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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existence.*t Also, the rules are especially applica- 
ble wh:re a repeal would lead to absurd conse- 
quences,*? or where the statute is an important 
one relating to a governmental matter,4? and a 


repeal would be destructive and 


public welfare,** impair a settled prerogative of 
the government,*® or leave no law whatever on a 
subject concerning which it is necessary that there 


be a positive law of some sort.*® 


[§ 511] (4) Presumptions+7—(a) In General. It 


41. Rural Special Schoel Dist. No. 
30 v. Pine Bluff, 218 S.W. 661, 142 
Ark. 279; Peo. v. Gallagher, 93 N.Y. 
hy 45 Am.R, 232 [aff 11 Abb.N.Cas. 


[a] Subsequent amendment of the 
statute is persuasive that the legis- 
lature did not consider it impliedly 
repealed. State v. Lee, 5 S.W.(2d) 
83, 319 Mo. 976; Altoona v. Calvert, 
21 Pa.Co. 362. See City of Huntsville 
v. Eatherton, (Mo.App.) 182 S.W. 767 
(amendment of other acts inseparably 
connected with the act in question). 


42. Harding v. Rockford, ete., R. 
Co., 65 Ill. 90. 

43. Dougherty v. Joyce, 207 N.W. 
863, 233 Mich. 619. 

44. Snead v. State, 117 S.W. 983, 
55) Tex.Cr, 583. 

45. Inyo County v. Hess, 
373, 53 Cal.App. 415. 


46. Bartmess v. Hendricks, 91 So. 
68, 150 La. 627 (election law). 


47. Presumption against implied 
repeal of local or special act by gen- 
eral act see infra § 536. 


200 P. 


48. U.S.—Continental Ins. Co. v.}| 


Simpson, 8 F.(2d) 439. 
Alaska.—U. 8S. v. Cadzow, 7 Alaska 
26. 


Mich.—Dougherty  v. Joyce, 207 


N.W. 8638, 233 Mich. 619. 


N.J.—Oakland v. Conservation, etc., 
Bd., 118 A. 787, 98 N.J.Law 99 [rev 
on other grounds 122 A. 311, 98 N.J. 
Law 806]. 


N.D.—State v. Poindexter, 190 N.W. 
818, 49 N.D. 201. 


Pa.—In re Summerhill Tp., 26 Pa. 
Dist. 1023. 


Presumption in connection with 
construction of statutes see infra § 
620. 


49. U.S.—Bookbinder v. U.S., 287 
F. 790; Maresca v. U. S., 277 F. 727. 


Ark.—Ouachita County v. Stone, 293 
S.W. 1021, 173 Ark. 1004; Gilliland Oil 
Co. v. State, 285 S.W. 16, 171 Ark. 415 
fafe 47 S:Ct. 590,274 U.S. 717,. 71, Li. 
Ed. 1322]; Sanderson v. Williams, 218 
S.W. 179, 142 Ark. 91. 


Cal.—Chilson v. Jerome, 283 P. 862, 
102 Cal.App. 635; Peo. v. Martin, 205 
P, 121, 123, 21 A.L.R. 1399 [quot Cyc]. 


Fla.—State v. Simpson, 114 So. 542, 
94 Fla. 789; St. Petersburg v. Pinel- 
las County Power Co., 100 So. 509, 87 
Fla. 315; Dade County v. Miami, 82 
So. 354, 77 Fla. 786; State v. Givens, 
87 So. 308, 48 Fla. 165. 


Hawaii.—tTerr. v. Wills, 26 Hawaii 
469, 472 [quot Cyc]. 

Ind.—McKinsey v. Bowman, 58 Ind. 
88. 
Ky.—Martin v. Greenville, etc., 


School Dist., 6 S.W.(2d) 1114, 224 Ky. 
730; Com. v. Barnett, 245 S.W. 874, 


196 Ky. 731. 
Me.—Newport Municipal Officers v. 


STATUTES 


ruinous of the 


aes @entyR, Cor, 123824. 172,123 Me! 


Miss.—Coker v. Wilkinson, 106 So. 
886, 142 Miss. 1. 


Mo.—Maurizi vy. Western Coal, etc., 
Co.,. a1 S!W..G20) 6268," 321 -Mol 378: 
State v. Lee, 5 S.W.(2d) 83, 319 Mo. 
976, 989 [cit Cyc]; State v. Buder, 287 
S.W. 307, 315 Mo. 791, 797 [cit Cyc]; 
State v. Davis, 284 S.W. 464, 314 Mo. 
373, 389 [quot Cyc]; Davidson v. 
penmids 124 S.W: 552, 146 Mo.App. 
oo. 


Mont.—State v. Bowker, 205 P. 961, 
63 Mont. 1. 


Neb.—State v. Omaha El. Co., 106 
N.W. 979, 110 N.W. 874, 75 Neb. 637. 


N.J.—Arzonico v. West New York 
Bd. of Education, 69 A. 450, 75 N.J. 
Law 21; Tappan v. Dayton, 28 A, 1, 
51 N.J.Eq. 260. 


N.Y.—Ross v. Graham, 
390, 122 Mise. 574. 


N.C.—Story v. Alamance County, 
114 S.B. 4938, 184 N.C. 336. 


N.D.—State v. Poindexter, 190 N.W. 
818, 49 N.D. 201. 


Pa.—Garr v. Fuls, 133 A. 150, 286 
Pa. 137; Keller v. Staley, 
per. 184; Brower y. Philadelphia, 3 
Pa.Dist.&Co. 284. 


Philippine.—Smith v. Maronilla, 41 
Philippine 557. 


Porto Rico.—Ex p. Axtmayer, 19 
Porto Rico 878, 385 [quot Cyc]. 


S.C.—E. M. Matthews Co. v. At- 
lantic Coast Line R. Co., 86 S.E. 1069, 
102 S.C, 494. 


Tex.—Berry v. State, 156 S.W. 626, 
69 Tex.Cr. 602. 


Va.—New Market, etc., Turnp. Co. 
v. Keyser, 89 S.E. 251, 119 Va. 165; 
Lambert v. Barrett, 78 S.E. 586, 115 
Va. 136, Ann.Cas.1914D 1226; Somers 
V, “OOM. Hoo. sss) 38 la 49h eViavextoo: 
Fulkerson .v. Bristol, 27 S.E. 815, 95 
Va. 1; Hogan v. Guigon, 29 Gratt. (70 
Va.) 705. 


Eng.—The India, Brown & L. 221; 
Middleton vy. Crofts, 2 Atk. 265, 26 
Reprint 788, 2 Barn. 351, 94 Reprint 
547, Cas.t.Hardw. 57, 95 Reprint 36, 
Str. 1056, 93 Reprint 1030, W.Kel. 148, 
25 Reprint 539 (appendix). 


Man.—Holmes v. Barnett, 27 Man. 
558 


“Tt is a reasonable presumption that 
the lawmaking body does not intend 
to effect so important a measure as 
the repeal of a law without express- 
ing an intention to do so.” Maresca 
Ve Seed. BGG CO Te 


“Where there is no express repeal 
of a prior statute by a later one on 
the same subject, it is to be presumed 
that no repeal was intended.’’ Oua- 
chita County v. Stone, 293 S.W. 1021, 
173 Ark. 1004, 1007. 


“Repeal of statutes by implication 
will not be assumed to have been the 
purpose of the legislature.” Coker 
vy. Wilkinson, 106 So. 886, 142 Miss. 


203 N.Y.S. 


78 Pa.Su- |, 
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will be presumed that the legislature, in enacting 
a statute, acted with full knowledge of existing 
statutes relating to the same subject;4® and where 
express terms of repeal are not used, the presump- 
tion is always against an intention to repeal an 
earlier statute,*® unless there is such inconsistency 
or repugnanecy between the statutes as to preclude 
the presumption,®® or the later statute revises the 
whole subject matter of the former.®! 


[§ 512] (b) Express Repeal.52 


Where a statute 


1, 16. 


[a] There és strong presumption 
(1) against legislative intent to re- 
peal an existing statute by a subse- 
quent one dealing with a different 


“subject and containing no express 


reference to the other. Twentieth 
Street Bank v. Jacobs, 82 S.E. 320, 74 
W.Va. 525, Ann.Cas.1917D 695: State 
v. Myers, 82 S.E. 270, 74 WiVa. 488. 
(2) Aets passed at same session see 
infra § 533. ° 


[b] Obscure provisi-n.—It will not 
be presumed that the legislature in- 
tended by an obscure provision in one 
statute to nullify other statutes con- 
taining provisions plainly and clearly 
expressed on the subject. Matter of 
Runk, 94 N.B. 368, 200 N.Y. 447. 


[ec] Intent in doubt.—Where, after 
the court has obtained all the light it 
can obtain, the question of what was 
the legislative intention still remains 
quite doubtful, the case should be de- 
termined by the presumption against 
repeals by implication. Continental 
Ins. Co. v. Simpson, 8 F.(2d) 439. 


50. Ill.—Krome vy. Halbert, 104 
Beli 1066, 263 Ill. 172 [aff 183 Tll.App. 
Sb1]. 

Mo.—State v. Buder, 287 S.W. 307, 
315 Mo. 791, 797 [cit Cyc]. 


Mont.—State v. Mills, 261 P. 885, 81 
Mont. 86; State v. District Ct., 185 P. 
157, 55 Mont. 464. 


N.J.—Winne v. Cassale, 123 A. 533, 
99 N.J.Law. 345 [aff 126 A. 324, 100 
N.J.Law 2941]. 


N.Y.—Burnham v. Onderdonk, 41 
N.Y. 425. a 


Or.—Swensen v. Southern Pac. Co., 
174 Po. 158, 89 Ore 25: 


Pa.—In re Ulrich, 109 A. 922, 267 
Pa. 233. c 


Tex.—Townsend v. Terrell, 16 S.W. 
(2d) 1063, 118 Tex. 463; Cole v. State, 
170 S.W. 1036, 106 Tex. 472 [dism 
error (Civ.App.) 163 S.W. 353]; For- 
tinberry v. State, (Commn.App.) 283 
S.w. 146 [rev (Civ.App.) 276 S.W. 
466]; St. Louis, B. & M. Ry. Co. vy. 
Marcofich, (Commn.App.) 221 S.W. 
582 [aff (Civ.App.) 185 S.W. 51]; Hun- 
nicutt v. Lee, (Civ.App.) 16 S.W.(2d) 
968; Eastern Texas Electric Co. v. 
Woods, (Civ.App.) 230 S.W. 498; 
Houston v. Koonce, (Civ.App.) 136 
S.W. 1159 [aff 156 S.W. 202, 106 Tex. 
50]. 

Wis.—State v. State Bd. of Canvas- 
sers, 150 N.W. 542, 159 Wis. 216, Ann. 
Cas.1916D 159. 


Implied repeal by inconsistency or 
repugnancy generally see infra § 514. 


51. State v. Mills, 261 P. 885, 81 


Mont. 86; State v. Gallatin County 
Ninth Judicial Dist. Ct., 185 P. 157, 
56 Mont. 464. 


Implied repeal by act revising’ or 
covering same subject matter gen- 
erally see infra §§ 519-522. 


52, Express repealing clause in re- 
visory act see infra § 524. 
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expressly repeals specific acts, there is a presump- 
tion that it was not intended to repeal others not 
specified.°? In such case there is an implied ap- 
proval of the statutes not specified,>* as well as 
evidence of an intention to leave them undisturbed,°°® 
and the doctrine of implied repeal does not apply.°® 
However, a repeal of all but one of a number of 
statutes of one purport has been held an imphed 
repeal of the one, which was evidently omitted be- 
cause overlooked.®7 


Repeal of sections. The specification of certain 
sections in an act as repealed is equivalent to a 
declaration that remaining sections shall continue 
in foree,®* unless they are absolutely inconsistent 
with the repealing act,®® or a general intent to ef- 
fect a further repeal is otherwise manifested.®° 


{§ 513] (5) Modes of Implied Repeal—(a) In 
General. As hereinafter stated, a statute ‘may re- 
peal an earlier one by implication where it covers 


53. Meese v. Northern Pac. R. Co., 61. 
Wid WR. 254, 127) CC.A. 1622. [rev 206 62 
F. 222]; Wrightsman vy. Gideon, 247 = 
S.W. 135, 296 Mo, 214. 

ete., Rs, Co; 


54, Dickens v. Dickens, 56 So. 806,, 219: 
174 Ala. 305. 


55. Western New York Institution 
for Deaf Mutes v. Broome County, 
143 N.Y.S. 241, 82 Misc. 63. 


56. State v. De Graff, 255 P. 371, 
148 Wash. 326 [error dism 48 S.Ct. 
323, 276 U.S. 602, 72 L.Ed. 726]. 


57. New York v. Broadway, etc., 
R. eas 12 Hun (N.Y.) 571, 54 How.Pr. 


Ark. 600. 


boi Cale 752s 
man, $1 P, 429, 


28 Del. 


571 Se dee e te v. Clark, 116 S.E. 


; 58. U.S.—Great Northern R. Co. v.} 823, 155 Ga. 377. 
U. S., 155 F. 945, 84 C.C.A. 93 [certi- 
orari gr 28 $.ct. 259, 207 U.S. 594, 
52 L.Hd. 356, and aff 28 S.Ct. Silay 


208 U.S. 452, 52 L.Ed. 567]. 


Ala.—Rose vy. Lampley, 41 So. 521, ; 
146 Ala. 445. Me. 383; 


Cal.—Crosby v. Patch, 18 Cal. 438. 


- Fla.—State v. Palmes, 3 So. 171, 23 
Fla. 620. 


Ga.—Southern R. Co. v. Melton, 65 
S.E. 665, 133 Ga. 277. 


Mich.—Peo. v. Henwood, 82 N.W. N.J.Law 120 
70, 123 Mich. 317. N.Y 


Mo.—State v. Patterson, 105 S.W. 215 N.Y. 46. 
1048, 207 Mo. 129; State v. Morrow, 
26 Mo. 131. 


N.Y.—Pursell v. New York L. Ins., 
ete., Co., 42 N.Y.Super. 383; Ruge v. 
Gallagher, 49 N.Y.S. 729, 22 ‘Misc. Si ae 
Peo. v. Barker, 2 Wheel. ‘Cr. 19. 


Oh.—Stahl y. State, 11 OhioCir.Ct. 
23, 5 Ohio.Cir.Dec. 29. 
Pa.—Com, v. Navle, 2 Walk. 311; 
Com. v. Dillon, 17 Pa.Co. 227. 
Philippine.—U. S. v. Velazquez, 33 
Philippine 368, 


S.D.—Co-operative Sav., etc., Assoc. 
v. Fawick, 79 N.W. 847, 11 S.D. 589. 


166 Ky. 315. 


Or.—State v. 


Vt. 210; 


Wash. 102; 


STATUTES 


See infra § 520. 
See infra § 516, 


63. Ark.—Anthony v. St. 
157 S.W. 394, 108 Ark. 
Carpenter v. Little Rock, 142] Co., 
S.W. 162,,101 Ark, 238; 
R. Co. v. McElroy, 123 S.w. Wels oe 


Cal.—Smith v. Mathews, 103 P. 199, 
Hawkins v. Ware, 103 
PeZoge9 Cal. App. xiii; 
6 Cal.App. 5. 


Del. hig ts v. Donovan, 90 A. 220, 


Ky.—Exall v. Holland, 179 S.W. 241, 


Me.—Newport Municipal Officers v. 
Maine Cent. R. Co., 
State v. Intoxicating Liq- 

uors, 109 A. 257, 119 Me. 1. 


Mo.—Huntsville 
(App.) 182 S.W. 767. 


N.J.—Atlantic County. v. Bugbee, 
119 A..785, 98 N.J.Law 423; 
slager v. Atlantic City, 


i Se v. Dwyer, 


N.C.—State Sanatorium v. 
Treasurer, 92 S.B. 689, 173 N.C. 810. 


Malheur County Ct., 
101 P. 907, 103 P. 446, 54 Or. 255. 


Tenn.—Stonega Coke & Coal Co. v. 
Southern Steel Co., 1381 S.W. 988, 123 


Tenn. 428, 31 L.R.A.N.S. 278. 


Vt.—Ex p. Turner, 
Central Vermont Ry. Co. v. 
State, 72 A. 324, 82 Vt. 145. 


Wash.—White v. North Yakima, 151 
P. 645, 87 Wash. 191; 
Potlatch. Lumber Co., 185 BP. 804; 76 


State v. Mitchell, 104 P. 
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the whole subject matter of, and is intended to 
be a substitute for, the earlier one,®*! or where its 
provisions are so repugnant to those of the earlier 
statute as to make the two statutes irreconcila- 
ble.62 Generally speaking, these_are the only ways 
in which a repeal by implication may take place.** 
The two methods are distinguishable®* in that, 
where there are merely conflicting provisions and 
nothing more, the repeal operates merely to the 
extent of the conflict,*® but, where the subject is 
taken up anew by the lawmakers and the repeal is 
by substitution, the whole of the former statute 
is repealed.®® 


[§ 514] (b) ME nconeiereney or Repugnancy®’—aa. 
In General. Where two legislative acts are repug- 
nant to, or in conflict with, each other, the one last 
passed, being the latest expression of the legisla- 
tive will, will, although it contains no repealing 
clause, govern, control, or prevail, so as to supersede 


‘and impliedly repeal the earlier act®* to the extent of 


v. Gardner, 19 S.Ct. 327, 173 U.S. 123, 
43 L.Ed. 637 [rev 81 P. 1126, 5 Ariz. 
204)» UU Saew. pe ynen, sy) 1b Wall. 88; 
Summers v. Atchison, ete., R. Co., 2 
F.(2d) 717; Hefel v. Whitely Land 
54 F. 179; U. S. v. Sixty-Five 
Terra Cotta Vases, 18 F. 508, 21 
Blatchf. 511; The Chase, 14 F. 854; 
Johnson v. Byrd, 13 F.Cas.No. 1,376, 
Hempst. 434; Milne v. Huber, 17 Er. 
Cas.No. 9,617, 3 McLean 212; Ogden 
v. Witherspoon, 18 F.Cas.No. 10,461, 3 ~ 
N.C. 227; Schenck v. Peay, 21 F.Cas. 
No, 12,451, 1 Dill. 267; Union Iron Co, 
v. Pierce, 24 F.Cas.No. 14,367, 4 Biss. 
327; Ua 'S. Vv. Barr, 24°08: Cas. Noa i4s= 
527, 4 Sawy. 254; U.S. v. Irwin, 26 
F.Cas.No. 15,445, 5 McLean 178; U. 
S. v. One Case of Hair Pencils, 27 
F.Cas.No. 15,924, 1 Paine 400; West 
v. Pine, 29 F.Cas.No. 17,423, 4 Wash, 
C.C. 691; Woods v. Jackson Iron Mfg. 
Co., 30 F.Cas.No. 17,993, Holmes 379; 
Lewis.v. U. S.,-50 ‘Ct-Cl) 226: [atee 37 
S.Ct. 570, 244 U.S. 134, 61 L.Ed. 1039]. 


Ala.—State v. Sawyer, 36 So. 545, 
139 Ala. 188; ‘David v. Levy, 24 So. 
589, 119 Ala. 241; Harrison v. Jones, 
80 ‘Ala. 412; Cook y. Meyer, 73 Ala. 
Louden-| 589; Henback v. State, 53 Ala. 5238, 25 


Louis, 


Chicago, etc., 


Ex p. Acker- 


123 A. 172, 123 


iVe Eatherton, 


86 A. 51, 84 Am.R. 650; Kinney v. Mallory, 3 Ala. 
109 N.E. 103, Ark.—State v. Bain, 289 S.W. 324, 
172 Ark. 480; Mays v. Phillips Coun- 


ty, 274 S.W. 5, 168 Ark. 829; Newbold 
v. Stuttgart, 224 S.W. 993, 145 Ark, 
544; Sanderson v. Williams, 218 S.W. 
179, 142 Ark. 91; Dickerson vy. Tri- 
County Drain. Dist., 212 S.W. 334, 138 
Ark. 471; Hogane v. Hogane, 22 S.W. 
167, 57 Ark. 508; Hamilton v, Buxton, 
6 Ark. 24, 


Cal.—Peo. v. Auburn, ete., Turnp. 
Co., 55 P. 10, 122 Cal. 335; Crossman 
Vv. Kenniston, 32 P. 448, $7 Cal. 3795 
Goodwin v. Buckley, 54 Cal, 295;- Peo. 
v. Burt, 43 Cal. 560; Ex p. Smith, 40 
Cal. 419; Perry v. Ames, 26 Cal. 372: 
Robinson v. Linscott, 107 PTs} 12 
Cal.App. 429. 


State 


102 A. 943, 92 


St. Germain v. 


[a] Express repeal of provisions 
in former enactment will be held to 
disclose full extent of intent to re- 
peal. Fay v. District Court of Appeal, 
Second Appellate Dist., Division 2, 
254 P. 896, 200 Cal, 522. 


59. Crosby v. Patch, 18 Cal. 438; 
Clark v. Edgar, 86 A. 389, 84 N.J.Law 
333. 

60. Com. v. Owensbors, etc., R. Co., 
23 S.W. 868, 95 Ky. 60, 15 Ky.L. 449: 
Com. v. McCandless, 4 Pa, Go,..119. 


791, 55 Wash. 518. 


ANY Re —Beck v. Cox, 87 S.E. 492, 77 
W.Va. 442. 


64. ee v. White, 281 S.W. 678, 
170 Ark. 880. 


65. See infra § 517, 
66.. See infra § 520. 


67. General express repeal of in- 
consistent acts and parts of acts see 
supra § 507. 


68. U.S.—Henrietta Min., ete., Co. 


Conn.—Young’s Appeal, 103 A. 639, 
92 Conn... 516. 


Ga.—Union Branch R. Co. vy. East 
Tennessee, etc., R» Co., 14) Ga, 39%. 
Brooks v. Ashburn, 9 Ga. 297; Har- 
rison v. Walker, 1 Ga. 32. 


dae ee v. Hapai, 28 Hawaii 


Idaho.—Peo. v. Lytle, 1 Idaho 143. 


Iil.—Peo. v. Faherty, 137 N.E. 506, 
306 Ill, 119; Ayres v. Chicago, 87 
N.E. 10738, 239 Til 287 Washington- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ian Home v. Chicago, 41 N.E. 893, 157 
Ill. 414, 29 L.R.A. 798; 
ter, 24 N.E. 77, 132 Ill. 489; Law v. 
Peo., 80 Ill. 268; Culver v. Third Nat. 
Bank, 64 Ill. 528; Lyon v. Kain, 36 
Ill. 362;' Korah v.. Ottawa, 32 Ill. 121, 
83 Am.D. 255; Mullen v. Peo., 31 Ill. 
444; Sullivan v. Peo., 15 Ill. 233; Il- 
linois, ete., Canal v. Chicago, 14 Ill. 
334; Moore v. Moss, 14 Il). 106; Zito 
v. Peo., 140 Ill.App. 611 [aff 86 N.E. 
1041, 237 Ill. 434]; Chicago, ete., Coal 
Co. v. Peo., 114 Ill.App. 75 [aff 73 N.E. 
770, 214 Ill. 421]; Washington Heights 
v. Moffatt, 57 [ll.App. 269; Highway 
Comrs. v. Deboe, 43 Ill.App. 25; West 
eames Park vy. Brenock, 18 I1l.App. 


Ind.—Kramer v. Beebe, 115 N.E. 
83, 186 Ind. 349; Stiers v. Muncy, 92 
N.E. 374, 174 Ind. 651 [rev (App.) 89 
N.E. 959]; Frank v. Decatur, 92 N.E. 
178, 174 Ind. 388; Heagy v. State, 85 
Ind. 260; Warren v. Britton, 84 Ind. 
14; Wright v. Tipton County, 82 Ind. 
335; State v. Smith, 59 Ind. 179; Mc- 
Kinsey v. Bowman, 58 Ind. 88; Evans- 
ville v. Bayard, 39 Ind. 450; State v. 
Craig, 23 Ind. 185;. Wall v. State, 238 
Ind. 150; De Pauw v. New Albany, 22 
Ind. 204; State v. Pierce, 14 Ind. 302; 
Vermillion County v. Bell, 10 Ind. 286; 
Webb v. Baird, 6 Ind. 13; 
Miskimmons, 2 Ind. 440: McQuilkin v. 
Stoddard, 8 Blackf. 581; Ham _ v. 
State, 7 Blackf. 314; St. Joseph Coun- 
ty v. Tincher Motor Car Co., 104 N.E. 
876, 56 Ind.App. 49. 


Iowa.—Edgar v. Greer, 8 Iowa 394, 
74 Am.D. 316. 


Kan.—State v. French, 208 P. 664, 
111 Kan. 820; State v. Bentley, 164 P. 
290, 100 Kan. 399; Hicks v. Davis, 154 
P. 1030, 97 Kan, 312; Elliott v. Loch- 
nane, 1 Kan. 126. 


Ky.—Coém. v. Hargis Bank, etc., Co., 
26 S.W.(2d)-1045, 233 Ky. 801; Head 
v. Commonwealth, 177 S.W. 731, 165 
Ky. 603: Mark v. Bloom, 133 S.W. 
203, 141 Ky. 474; Com. v. Godshaw, 17 
SOV els G19 2b y..204355 3s Key. bt 25 
Means v. Frame, 5 Dana 535. 


La.—State v. Plaquemines Police 
Jury, 6 La.App. (Orleans) 229. 


Me.—Smith vy. Sullivan, 71 Me. 150. 


. Md.—McDonagh vy. Matthews-How- 
ard Co., 153 A. 47, 160 Md. 264; Red- 
mond v. State, 141 A. 383, 155 Md. 13; 
Beall v. Southern Maryland Agr. As- 
soc., 110 A. 502, 136 Md. 305; State v. 
Northern Cent. R. Co., 45 A. 465, 90 
Md. 447; State v. Yewell, 63 Md. 120; 
Prince George’s County v. Laurel 
Com’rs, 51 Md. 457. 


Mass.—Johnson v. Quincy, 84 N.E. 
606, 198 Mass. 411; New London, etc., 
R. Co. v. Boston, etc., R. Co., 102 Mass. 
386. 


Mich.—Port Huron Engine & 
Thresher Co. v. Port Huron Tp., 158 
N.W. 19, 191 Mich. 590. 


Minn.—Merriman v. Great Northern 
Express Co., 65 N.W. 1080, 63 Minn. 
543. 


Miss.—Gibbons v. Brittenum, 56 
Miss. 232; Peyton v. Cabaniss, 44 
Miss. 808: Southern R. Co. v. Jack- 
son, 38 Miss. 334. 


Mo.—Pool v. Brown, 11 S.W. 743, 98 
Mo. 675: Pacific R. Co. v. Cass Coun- 
ty, 53 Mo. 17; State v. Draper, 47 Mo. 
29. 


Mont.—State v. Gallatin County 
Ninth Judicial Dist. Ct., 185 P. 157, 
56 Mont. 464; Terr. v. Gilbert, 1 Mont. 
871. j 


Neb.—State v. Hevelone, 139 N.W. 
636, 92 Neb. 748; Allen v. Kennard, 
116 N.W. 63, 81 Neb. 289; State v- 
Magney, 72 N.W. 1006, 52 Neb. 508; 
State v. Moore, 67 N.W. 876, 48 Neb. 
870; Omaha Real Est., etc., Co. v. 


State v.. 


STATUTES 


Reiter, 66 N.W. 658, 47 Neb. 592; 


Pavey v. Ut-| State v. Howe, 44 N.W. 874, 28 Neb. 


618. 


Nev.—State v. Washoe County, 
Dept. 2, Second Judicial Dist. Ct., 287 
P. 957, 52 Nev. 379; State v. Nevada 
ee Commission, 145 P. 905, 38 Nev. 


N.J.—In re Paterson City Clerk, 88 
A. 694; Vroom v. Bayonne Bd. of Ed- 
ucation, 74 A. 262, 
Mulligan v. Cavanagh, 46 N.J.Law 45; 
Jersey City v. Jersey City, etc., R. 
Co., 20 N.J.Eq. 360. 


N.M.—Baca vy. Bernalillo County, 
62 P. 979, 10 N.M. 438. 


N.Y.—Matter of Washington St. 
Asylum, ete., R. Co., 22 N.E. 356, 115 
N.Y. 442; Lyddy v. Long Island City, 
10° N.E...155, 104 NEY. 218,25 -Nvy. 
Wkly.Dig. 284; Matter of Mead, 74 
N.Y. 216 [aff 18 Hun 349]; Peo.  v. 
Bull, 46 N.Y. 57, 7 Am.R. 302; Tilley 
vy. Phillips, 1 N.Y. 610, 3 How.Pr. 463, 
1 CodeRep.N.S. 111; Peo. v. Kemp- 
ner, 129 N.Y.S. 460, 144 App.Div. 339; 
Peo. v. Coler, 72, N.Y,.S. 564, 65 App. 
Div. 217; Peo. v. Fuller, 58 N.Y.S. 835, 
41 App.Div. 404; Smith vy. Peo., 9 Hun 
446 [rev on other grounds 69 N.Y. 175, 
2 Cow.Cr. 342]; Excelsior Petroleum 
Co. v. Embury, 4 Hun 648, 67 Barb. 
261 [aff 63 N.Y. 422]; Peo, v. Kerr, 37 
Barb. 357 [aff 27 N.Y. 188, 25 How.Pr. 
258]; Dexter, etc., Plank Road Co. v. 
Allen, 16 Barb. 15; Farley v. De Wa- 
ters, 2 Daly 192; Coykendall v. King- 
ston, 188 N.Y.S. 769, 115 Mise. 557; 
Matter of Stewart, 81 N.Y.S. 209, 40 
Misc. 32 [aff 83 N.Y.S. 1117, 86 App. 
Div. 627 (aff 69 N.E. 1131, 177 N.Y. 
558)]; Doll v. Devery, 57 N.Y.S. 767, 
27 Mise. 149. 


N.C.—Carr y. Little, 123 S.E. 625, 
188 N.C. 100; McCall v. Webb, 47 S.E. 
802, 135 N.C. 356. 


N.D.—State v. Peterson, 201 N.W. 
856, 52 N.D. 120; State vy. Langer, 46 
N.D. 462, 177 N.W. 408. 


Oh.—West Side Lumber, etc., Co. v. 
Lancaster Paper Mill Co., 26 OhioCir. 
Ct.N.S. 413; Cambridge v. Smallwood, 
27 OhioCir.Ct. 302; Kinsinger v. De 
Graff Village School Dist., Bd. of Hd- 
ucation, 22 OhioN.P.N.S. 241. 


Okl.—James v. McCurtain County, 
229 P. 554. 103 Okl. 141: Ex p: Martin, 
11S) Peale 5. 6s Obie rs (24~ 


Or.—Miller v. Multnomah County 
School Dist. No. 1, 211 P. 174, 106 
Or. 108; Cordrey v. The Bee, 201 P. 
202, 102 Or. 636, 20 A.L.R. 1079; Swen- 
sen v. Southern Pac. Co., 174 P. 158, 
$9" Ore 2755) Hurst yo’ Hawn; «5 “Or, 
275; Grant County v. Sels, 5 Or. 243. 


Pa.—Spees v. Boggs, 54 A. 346, 204 
Pa. 504; Gwinner v. Lehigh, etc., R. 
Co., 55 Pa. 126; Com. v. Allegheny 
County, 40 Pa. 348; In re Johnston, 
30 Pa. oll? Shinn :yv..Com.,, 3 "Grant 
205; In re Clairton Borough, 34 Pa. 
Super. 74; Lehigh County Brewers’, 
etc., Licenses, 5 Pa.Dist.&Co. 104; 
Com. v. Olivadotti, 30 Pa.Dist. 172; 
Brown v. Wertz, 28 Pa.Dist. 828; 
School Dist.’s App., 22 Pa.Dist. 828; 
Shook’s Hst., 21 Pa.Dist. 662; Com. 
v. Booth, 16 Pa.Dist. 929; Johns v. 
Borough, 16 Pa.Dist. 691; In re Dist.- 
Atty., 14 Pa.Dist. 6385; Com. v. Mc- 
Caffrey, 14 Pa.Dist. 550; Chew v. 
Philadelphia, 14 Pa.Dist. 168; Hill- 
aker v. Pad Co., Ltd., 13 Pa.Dist. 435; 
Altoona v. Stehle, § Pa.Dist. 25; In re 
School Dist., 7 Pa.Dist. 611; Slingluff 
v. Sisler, 4 Pa.Dist. 719; Houston v. 
Houston, 4 'Pa.Dist. 248; In re Coal 
Tp? 2a. a-Co, 1587 ;*) Com.* Vv. Brown,;, 
20 Pa.Co. 139; In re Borough Election, 
5 Pa.Co. 381; Sowers vy. Leiby, 4 Pa. 
Co, 223; Com. v. Cromley, 1 Ashm. 
179; Rambo v. Chester County, 1 
Chest. Co. 414; Chester v. Roan, 8 
Del.Co. 66; Easton vy. Fire Ins. Co., 


79 N.J.Law 46;. 
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5 Lanc.L.Rev. 86; Woodmansie v. 
Boyer, 2 Lanc.L.Rev. 365. 


Philippine.—Herman vy. Radio Corp. 
of Philippines, 50 Philippine 490; U. 
S. v. Navarro, 3 Philippine 143; Cor- 
doba v. Conde, 2 Philippine 445. 


Porto Rico.—Sauri v, Sepulveda, 25 
Porto Rico 224; Perez v. Rossy, 22 
Porto Rico 573; Pérez v. Collado, 19 
Porto Rico 1006; Ex p. Axtmayer, 19 
Porto Rico 378, 385 [quot Cyc]; Col- 
lazo yv. Justice, 15 Porto Rico 487; 
Cintron v. Banco, 9 Porto Rico 220; 
Gonzale v. Méndez, 8 Porto Rico 249; 
Ex p. Diaz, 8 Porto Rico 151; Vila 
v. Registrar, 3 Porto Rico 79; An- 
tofiano v. Registrar, 3 Porto Rico 63. 


S.C.—Rookard v. Atlanta, ete., R. 
Co., 71 S.E. 992, 89 S.C. 371; Laurens 
v. Crawford, 33 S.E. 728, 55,S.C. 594; 
Byrne vy. Stewart, 3 S.C.Hq. 135. 


Tenn.—Wells v. State, 3 Lea 70. 


Tex.—Citizens’ Nat. Bank v.-Del . 
Rio Bank, ete., Co., (Civ-App.) 11 S. 
W.(2d) 242. 


Utah.—State v. Carman, 140 P. 670, 
44 Utah 353. 


Pee Game ated v. Highgate, 55 Vt. 


Va.—Haynes v. Com., 31 Gratt. (72 
Va.) 96. 


- Wash.—State v. Giaudrone, 186 P. 
870, 109 Wash. 397; Baum v. Sweeney, 
32 P. 778, 5 Wash. 712. : 


W.Va.—Board of Education of Ells- 
worth Dist. v. Tyler County Court, 87 
S.E. 870, 77 W.Va, 5238. 


Wis.—State v. Kenosha Electric Ry. 
Co., 129 N.W. 600, 145 Wis. 837. 


Eng.—Summers v. Holborn Dist. 
Bd. of Works, [1893] 1 Q. B. 612; 
Ely v. Bliss, 5 Beav. 574, 49 Reprint 
700; The India, Brown & L. 221; 
Daw -v. Metropolitan Bd. of Works, 
127 CAB NES, | Lol 104 BC GArs 
O’Flaherty v. McDowell, 6 H.L.Cas. 
142, 10 Reprint 1248. 


fan. Foullot v. Town, 54 Can.S.c. 
0. 


B.C.—Rex v. Evans, 23 B.C. 128; 
Meldrum y. South Vancouver, 22 B.C. 
574; Romang v. Tamburri, 17 B.C. 
166, 2 Dom.L.R. 295. 


N.B.—Ex p. Byrne, 15 N.B. 125. 
Ont.—Kingan v. Hall, 23 U.C.Q.B. 
03. 


“Repugnant statutes must neces- 
sarily supplant.previous ones.” Sum- 
mers ie ae ete., R. Co., 2 F.(2d) 
PATE T205 


“Tf two inconsistent acts are passed 
at different times, the last is to be 
Obeyed; and if obedience can not be 
observed without derogating from the. 
first it is the first which must give 
way. Every act is made for some pur- 
pose, and its operation is not to be 
impeded by some previous inconsistent 
enactment. : It is well settled 
that a subsequent statute which is 
repugnant to a prior one necessarily 
repeals the former one, although it 
does not do so in terms.” Lewis v. 
U. S., 50 Ct.Cl. 226, 240. 


“Where the legislature is legislat- 
ing directly on any subject, it may 
close its eyes, and frequently does, 
to all earlier legislation, and a later 
act, as the last expression of the 
legislative. will, will supersede and 
repeal by implication all inconsistent 
earlier legislation.” Hicks v. Davis, 
154 P. 1030, 97 Kan. 312, 318. 


[a] Bule applied.—(1) Where a 
statute complete in itself is repugnant 
to a prior act, which is not referred 
to, the prior act is repealed by impli- 
cation. State v. School Dist. of 
Nebraska City School Dist., 156 N.W. 
641, 99 Neb. 338; State v. Hevelone, 
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the repugnancy,®® provided the eonflict, inconsisten- 
ey, or repugnancy is of the character and degree req- 
uisite to the application of the rule.*°? 
there is no implied repeal on the ground of inconsist- 
ency or repugnancy where there is no conflict, antag- 
repugnancy between the 
acts in question,’! as where the later act is, merely 
affirmative, cumulative, or auxiliary.’? 
has been declared generally in some cases that in- 
consistency or repugnancy is necessary to effect a 


onism, inconsistency, or 


repeal by implication;7* but this 


139 N.W. 636, 92 Neb. 748. (2) Where 
plain and clear provisions of a legisla- 
tive act are repugnant to provisions 
of a prior act, in the absence of a re- 
pealing provision, the provisions of 
the later act will be deemed to have 
repealed the repugnant parts of the 
prior act by implication. James v. 
McCurtain County, 229 P. 554, 103 Okl. 
141. (3) An effirmative statute is a 
repeal by implication of a precedent 
affirmative statute so far as it is con- 
trary thereto. Pratt v. Munson, 84 
N.Y. 582 [aff 21 Hun 105]. (4) Where 
there is a conflict between statutes 
which are general in their nature, the 
one passed later in time should be 
given preference. Benn v. Grays Har- 
bor County, 173 P. 632, 102 Wash. 620. 
(5) Where two sections of a code 
conflict, the one which is taken from 
the later act of the legislature will 
prevail over the former. Williams v. 
Western, etc., R. Co., 83 S.E. 525, 142 
Ga. 696; Staten v. State, 80 S.E. 850, 
141 Ga. 42 [answer conformed to 80 S. 
HB. 858, 14 Ga.App. 288]; New York 
L. Ins. Co. v. Bradley, 65 S.E. 433, 
83 S.C, 418. (6) Acts passed at same 
session see infra § 583. 


[b] There are no exceptions to the 
proposition ‘that, if two statutes are 
expressly contrary, the later is the 


law. Young’s App., 103 A. 639, 92 
‘Conn. 516. 

69. See infra § 517. 

70. See infra § 516. 

71. U.S.—Wood v. U. S., 16 Pet. 
342, 10 L.Ed. 987; McCormick v, Al- 


legheny City, 15 F.Cas.No. 8,717. 
Ala.—Rouse vy. Jayne, 14 Ala. 727. 


Cal.—Malaley v. City of Marysville, 
174 P. 367, 37 Cal.App. 638. 


Ee eee v. Meriden, 46 Conn. 


Ga.—Vance v. State, 57 S.E. 889, 
128 Ga. 661; Murray vy. State, 37 S.E. 
111,112 Ga, 7;. Shaw v. Macon, 21 Ga. 
280; Alabama Branch Bank y. Kirk- 
patrick, 5 Ga. 34, 


Ill.— Springfield, Gas, ete, Co. v. 
Springfield, 126 N.E. 7389, 292 Ill. 236, 
18 A.L.R. 929 faff 42 S.Ct. 24, 257 U. 
S. 66, 66. L.Ed. 131]; Peo. v. Raymond, 
57 N.E. 1066, 186 Ill. 407; Sanford v. 
Peo., 121 Ill.App. 619; Kern vy. Peo., 
44 Ill.App. 181. 


Ind.—Indianapolis v. Morris, 58 N.E. 
510, 25 Ind.App. 409. 


Kan.—Harling v. Buckland, 204 P. 
763, 110 Kan. 542. 


Ky.—Newport v. Klatch, 224 S.W. 
844, 189 Ky. 300. 


La.—State v. Pierce, 
168 La. 291; 
Ann. 919. 


PES ay v. Baltimore, 53 Md. 


‘ Mich.—Peo. v. Thompson, 126 N.W. 
466, 161 Mich. 391; Highland Park v. 
McAlpine, 76 N.W. 159, 117 Mich. 666. 


121 So. 870, 
Douglass v. Craig, 2 La. 


STATUTES 


Obviously, 


plainly 
therefor.‘4 


Indeed, it 


statement is in- 


Mo.—State v. Taylor, 18 S.W.(2d) 
474, 323 Mo. 15. 


Neb.—Liske v. State, 230 N.W. 503, 
119 Neb. 640; Beatrice Paper Co. v. 
Beloit Iron Works, 65 N.W. 1059, 46 
Neb. 900. 


N.Y.—Peo. v. DeWitt, 60 N.E. 1118, 
167 N.Y. 575 [aff 69 N.Y.S. 366, 59 App. 
Div. 493]; Keyes v. New York, 59 N. 
BH, 11249165. NY. 2654. [afl 57-N. Y.-S, 
1047, 40 App.Div. 409]; Crouch v. 
Hayes, 98 N.Y. 183 [aff 27 Hun 222, 
14 N.Y.Wkly.Dig. 528]; Powers Vv. 
Shepard, 48 N.Y. 540 [aff 49 Barb. 418, 
85 How.Pr. 53]; Peo. v. Metz, 104 
N.Y.S. 649, 119 App.Div. 271 [aff 82 
N.E. 1131; 189 N.Y. 550]. 


Pa.—Hendrix’s Account, 23 A. 435, 
146 Pa. 285; Bucks County v. Doyles- 
town, ete., Turnp. Road Co., 26 Pa. 
Dist. 3638. 


Porto Rico.—Elias v. Banco Popu- 
lar, 28 Porto Rico 488. 


Tenn.—Memphis St. R. Co. v. Byrne, 
104 S.W. 460, 119 Tenn. 278; Cate v. 
State, 3 Sneed 120. 


[a] Fact that later act is different 
(1) from a former act is not sufficient 
to effect a repeal where the later act 
is not contrary to, or inconsistent 
with, the former act. State v. Hollen- 
bacher, 129 N.E. 702, 101 OhioSt. 478. 
(2) An intent to repeal will not be 
implied from the-fact that the later 
statute differs from the earlier. Win- 
ne v. Casale, 126 A. 324, 100 N.J.Law 
'291 [Laff Winne v. Cassale, 123 A. 533, 
99 N.J.Law 345]; Terrone v. Harrison, 
94 A. 600, 87 N.J.Law 541; St. Louis, 
etce., R, Co. v. Jenkins, (Tex.Civ.App.) 
137 Sows tak, 


[b] Exception is not repugnant to 
general rule, or, if it be, it is so only 
to the extent of the exception. Ex p. 
Smith, 40 Cal. 419. 


72. U.S.—Wood vy. U. S., 
342, 10 L.Ed. 987. 


Ga.—Alabama Branch Bank vy. 
Kirkpatrick, 5 Ga. 34. 


Kan.—Harling v. Buckland, 204 P. 
763, 110 Kan. 542. 


Mich.—Peo. v. Thompson, 126 N.W. 
466, 161 Mich, 391. : 


N.J.—Winne v. Casale, 126 A. 324, 
100 N.J.Law 291. 


16 Pet. 


Ohio.—Casebalt v. Kanawha, ete., 
R. Co., 26 OhioCir.Ct.N.S. 161. 
Porto Rico.—Ex p. Axtmayer, 19 


Porto Rico 378, 385 [quot Cyc]. 


Tenn.—Bailey vy. State, 266 S.W. 122, 
150 Tenn. 598. 


Tex.—Jessee v. De Shong, (Civ. 
App.) 105 S.W. 1011. 
[a]. Rule applied.—(1) A statute 


which does not take away any right, 
or impose any substantial new duty, 
but regulates with additional require- 
ments a duty imposed by a previous 
act is not to be deemed inconsistent 
with the previous act. Staats v. Hud- 
son River R. Co., 4 Abb.Dec. (N.Y.) 


eit: VF Ae 


tp 
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correct in that it leaves out of consideration the 
general rule that, even though the two acts are not 
repugnant, a later act impliedly repeals an earlier 
act where it covers the whole subject thereof and 
shows that.it is intended as a substitute 


[§ 515] bb. Subject and Purpose of Acts.7° The 
general rule that a statute prevails over and im- 
pliedly repeals a prior inconsistent one*® applies 
where both statutes relate to the same subject.’7 


287, 3 Keyes 196, 38 How.Pr. 139. (2) 
The general rule, leges posteriores 
priores contrarias abrogant, must not 
govern in construing a new law sim- 
ply giving application and direction 
to the prior law. State v. Vernon 
County Ct., 53 Mo. 128. (3) “Where 
an omission in the prior act is sup- 
plied by the subsequent one, there is 
no inconsistency between them. State 
v. Thompson, 70 Me. 196; Allen v. 
International Express. Co., 28 Porto 
Rico 448. 


73. I1l—New York Cent. R. Co. v. 
Stevenson, 115 N.E. 633, 277 Ill. 474. 


Mass.—FEaton, etc., Co. v. Com., 130 
N.E. 99, 237 Mass. 528. 


N.J.—Rosehill Cemetery Assoc. v. 
Linden, 141 A. 740, 6 N.J.Mise. 458. 


Va.—Nexsen v. Elizabeth City Coun- 
ty, 128 S.B> 570, 142° Va. 313. 


Wis.—Krueck v. Phcenix Chair Co., 
147 N.W. 41, 157 Wis. 266, Ann.Cas. 
1916B 291. 


74. See infra § 520. 


75. Acts covering same 
generally see infra § 519. ° 


—76. See supra § 514. 


77. Ark.—Louisiana Oil Refining 
Co. v. Rainwater, 37 S.W.(2d) 96. 


Fla.—Hillsborough County Cemrs. 
v. Jackson, 50 So. 423, 58 Fla. 210, 138 
Am.S.R. 110, 19 Ann.Cas. 148. 


Idaho.—Herrick y. Gallet, 204 P. 
477, 35 Idaho 18. 


_ill.—State Public Utilities Commis- 
sion v. Cleveland, C., C. & St. L. Ry- 
Co., 119 N.E. 310, 283 Ill. 374. 


Ind.—Cleveland v. Emerson, 99 N. 
BE. 796, 51 Ind.App. 339; Klauss v. 
Citizens’ Nat. Bank, 93 N.E. 558, 46 
Ind.App. 683. 


Iowa.—Clear Lake (Co-op. Live 
Stock Shippers’ Ass’n v. Weir, 206 N. 
Ww. : 297, 200 Iowa 1298; Owens v. 
Smith, 204 N.W. 439, 200 Iowa 261. 


Ky.—Golightly v. Bailey, 292 S.w. 
320, 218 Ky. 794. z bi 


Minn.—Syndicate Printing Co. v. 
Cashman, 132 N.W. 915, 115 Minn. 
446; State v. Red Lake County Dist. 
Ct., 129 NW. 514, 113 Minn. 2983 
State v. Hennepin County Dist, Cu 
120 N.W. 894, 107 Minn. 437. 


Mont.—State vy. Miller, 22 ‘ : 
69 Mont. 1. 7 Oy Ana 


N.J.—State v. Cortese, 140 A. 440, 
104 N.J.Law 312 [aff 134 A. 294, 4 N. 
J.Mise. 665 (first case)]. - 


N.Y.—Peo. v. Wilson, 2 : 
125 NY. 367. pete 


Okl.—Dunlap v. Com’rs of Cart 
County, 205 P. 1100, 85 Ok. 295; City 
of Pawhuska v. Pawhuska Oil & Gas 
yt ie ERD aS ee 214 [error 

ism € Os 5 U.S, 394, : 
Ed. 1054]. ane 


Pa.—Tressler vy. Somerset C 
Comrs., 24 Pa.Dist. 628. ead 


subject 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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While, except in a few jurisdictions,’® two statutes 
are not deemed repugnant to each other unless they 
relate to the same subject,’® it is not sufficient to 
establish an implied repeal by inconsistency or 
repugnancy that the subsequent law covers some, 
_or even all, of the cases provided for by the prior 
statute,*° since it may be merely affirmative, ecumu-— 
Also, one statute is not im- 
pliedly repealed by another on the ground of in- 


lative, or auxiliary.’! 


Tenn.—Hurt v. Yazoo & M. V. R. 
Cos, 205. S.W. 43:7;2140" Tenn. 1623: 


Utah.—Board of Education of Cache 
County School Dist. v. Daines, 166 P. 


-977, 50 Utah 97. 


Wash.—Paine vy. State, 286 P. 89, 156 
Wash. 31. 


W.Va.—State v. Snyder, 108 S.E. 
588, 89 W.Va. 96. 

Austr.—Goodwin v.. Phillips, 7 
AUSTE CL R&T. 

[a] Repugnancy on particular 


point.—Although a later act may not 
cover the entire subject matter of an 
earlier act, nor purport to provide a 
new system, if the later act is repug- 
nant on a particular point, it will op- 
erate as a repeal by implication to the 
extent of the repugnance and conflict. 
Southern Const. Co. v. Halliburton, 
258 S.W. 409, 149 Tenn. 319. 


78. Maxwell v. Lancaster, 143 P. 
157, 81 Wash. 602. See American 
Surety Co. v. Fishback, 163 P. 488, 95 
Wash. 124, 128 (recognizing the rule, 
but also stating that “repeals by im- 
plication are rarely declared by the 
eourts unless the acts to be scruti- 
eS relate to the same subject-mat- 
ter’’). 


79. Ark.—Houck v. State, 267 S.W. 
127, 166 Ark. 613. 


Colo.—Adams vy. People, 55 P. 806, 
25 Colo. 532. 


I1l.— Galpin v. Chicago, 159 I1l.App. 
191 Lewis v. Cook County, 72 Ill.App. 


y.—George v. Lillard, 51 S.W. 793, 
10m 106 Ky. 820, 21 Ky.L. 483. 


La.—State v. Desforges, 18 So. 912, 
48 La.Ann. 73; Ross v. Rosenthal, 1 
La.A. (Orleans) 203. 


Nev.— Gill v. Goldfield Cons. Mines 
Co., 176 P. 784, 438 Nev. 1. 


N.M.—Baca v. Bernalillo County, 62 
P. 979, 10 N.M. 438. 


N.Y.—Bush y. Delaware, etc., R. Co., 
59 N.E. 838, 166 N.Y. 210. 


Or.—Swensen v. Southern Pac. Co., 
174-P. 158, 89 Or. 275; State v. Clat- 
sop County School Dist. No. 8, 152 P. 
ats. F8Orwiss: 


Philippine.—Calderon v. La _ Pro- 
vincia Del Santissimo Rosario, 28 
Philippine 164; Govt. v. Inchausti, 24 
Philippine 315. 

Porto Rico.—Ex p. Axtmayer, 19 
Porto Rico 378, 38% [quot Cyc]. 


Tenn.—State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403; Blaufield v. State, 
53 S.W. 1090, 1038 Tenn. 593. 


Tex.—Joliff v. State, 109 S.W. 176, 
53 Tex.Cr. 61; Aiken v. State, (Cr.) 
64 S.W, 57. 


Sask.—Bank of Montreal v. Reis, 
[1925] 8 Dom.L.R. 125. 


[a] Specific subject.—A dis- 
crepancy between the different parts 
of a system of legislation on the same 
general subject will not result in a re- 
peal by implication. There must be 
conflict between different acts on the 
same specific subject. Keller v. Sta- 
ley, 78 Pa.Super. 184. 


STATUTES 


eral. 


80. Wood v. U. S., 16 Pet. 342, 10 
L.Ed. 987; Alabama "Branch Bank v. 
Kirkpatrick, 5 Ga. 34; Ex p. Axtmay- 
er, 19 Porto Rico 878, 385 [quot Cyc]. 


81. See supra § 514. 

82. U.S.—uU. S. v.. Claflin, 97. U.S: 
546, 24 L.Ed. 1082, 1085. 

Colo.—Adams vy. Peo., 55 P. 806, 25 
Colo. 532. 


D.C.-—District of Columbia v. 
Washington Sisters of Visitation, 15 
App.D.C. 300. 


Idaho.—State vy. Martinez, 
239, 43 Idaho 180. 


Tll.— Galpin y. City of Chicago, 159 
acy s 176 [aff 94 N.E. 961, 249 Ill. 


Ky.—Perrit y. Crouch, 5 Bush 199. 
Pisce pian ede v. Brewer, 9 La.Ann. 


250 P. 


Neyv.—Gill v. Goldfield Cons. Mines 
Co., 176 P. 784, 184 P. 369, 43 Nev. 1. 


N.M.—Baca y. Bernalillo County, 
62 P. 979, 10 N.M. 438. ; 


N.Y.—Bush vy. Delaware, etc., R. 
Co., 59 N.E. 888, 166 N.Y. 210; Davis 
v. Supreme Lodge K. #558 N.E. 891, 
165 N.Y. 159. 


Okl.—McMillan y. Payne County, 79 
P. 898, 14 Okl. 659. 


Or.—Swensen vy. Southern Pac. Co., 
174 P. 158, 89 Or. 275; Pacific Mill- 
ing & Elevator Co. v. City of Port- 
land, 133 P. 72, 65 Or. 349, 46 L.R.A. 
N.S. 363. 


Pa.—Com. v. Wilson, 25 Pa.Dist. 
536, 540 [quot Cyc]; In re Annexa- 
tion, 16 Pa.Dist. 994. 


Porto Rico.—Ex p. 
Porto Rico 3878, 385 [quot Cyc]; 
p. Bou, 7 Porto Rico 138. 


Tenn.—State vy. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. 


Tex.—St. Louis, B. & M. Ry. Co. v. 
Marcofich, 221 S.W. 582 [aff (Civ. 
App.) 185 S.W. 51]. 


[a] Where there is difference in 
whole purview of two statutes ap- 
parently relating to the same matter, 
the former statute remains in force. 
Haywood v. Savannah, 12 Ga. 404; 
Davis y. Supreme Lodge K. H., 58 N. 
H.. 891,, 165 N.Y. 159. 


[b] Repugnancy in principle or 
spirit does not repeal. Ex p. Smith, 
40 Cal. 419; Schaffer v. State, (Ind.) 
173 N.E. 229; St. Louis, B. & M. Ry. 
Co. v. Marcofich, 221 S.W.). 582° Laff 
(Civ.App.) 185 S.w. 51). 


83. See supra § 514. 


84. U.S.—U. S. v. Yuginovich, 41] 
S.Ct. 551, 256 U.S. 450, 65 L.Ed. 1043 
[aff 266 F. 746]; Ex p. Yoshinobu 
Magami, 47 ¥F.(2a) 946; Anchor Line 
v. Aldridge, 280 F. 870; Maresea Vv. 
WU. S., 277 FL 727; “witte v.. Shelton, 
240 F, 265, 153 C.C.A. 191 [eert den 
37S Cr: 745, 244 U.S. 660, 61 L.Ed. 
1376]; U.S. v. Balsara, 180 F. 694, 
103 C.C.A. 660 [aff 171 F. 294]. 

Ala.—Birmingham vy. Baranco, 58 
So. 944, 4 Ala.App. 279; Watson v. 
State, 58 So. 735, 4 Ala. App. 180. 


Axtmayer, 19 
Ex 


iCirele Special Drainage Dist., 


1030, 150 N.Y. 3835 
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consistency or repugnaney unless the two statutes 
have the same object or purpose.®? 


[§ 516] cc. Character and Extent—(aa) In Gen- 
The rule that, in case of repugnaney or ¢con- 
flict between two legislative acts, the later one pre- 
vails and repeals the earlier one by implication’? 
applies where the conflict, repugnancy, or incon- 
sistency is clear, plain,’ manifest,*4 and irrecon- 
cilable,*® or, as sometimes stated, where it is ab- 


' Cal.—Ex p. Maginnis, 
162 Cal. 200. 


D.C.—District of Columbia v. 
burn, 35 App.D.C. 324. 


Ill.—Peisner v. City of Chicago, 149 
N.E. 18, 318 Ill..131; Village of At- 
wood v. Cincinnati, I. & W. R. Co., 
147 N.E. 449, 316 Ill. 425. 


Ky.—Schwartz vy. Boswell, 160 S.W. 
748, 156 Ky. 103. 


Mo.—Gasconade County vy. Gordon, 
145 S.W. 1160, 241 Mo. 569. 


Mont.—State y. District Court of 
Second Judicial Dist., Silver Bow 
County, 109 P. 438, 41 Mont. 357. 


N.J.-—State v. Cortese, 140 A. 440, 
104 N.J.Law 312 [aff 134 A. 294, 
N.J.Misc. 665] (first case). 


N.Y.—Lyddy vy. Long Island City, 
HOON Fee HL 5i5;) 1: OF SENDS 2 2S RD heen ye 
Wkly.Dig. 284. 


Pa.—Dorrance yv. Bristol , Borough, 
73 A. 1015, 224 Pa. 464. 


Tenn.—Inman v. Tucker, 198 S.W. 
247, 188 Tenn. 512. 


Tex.—Goodwin vy. State, 
939, 65 Tex.Cr. 98 


“A later statute repeals by impli- 
cation an earlier enactment when the 
two are clearly ineonsistent with each 
ah Maresca v. U. S., 277 F. 727, 


121 P. 723, 


Co- 


143 S.W. 


U.S.— v. Tiger, 19 F.(2d) 
a5" Tate 4 ai nay “7V4). ’ 


'Ark.—Louisiana Oil Refining Co. v. 
Rainwater, 37 S.W.(2d) 96; State v. 
White, 281 S.W. 678, 170 "Ark. 880; 
Babb v. El Dorado, 278 S.W. 649, 170 
Ark. 10; Standley v. County Board of 
Education of Lonoke County, 277 S. 
W. 559, 170 Ark. 1; Britt v. Laconia 
263 S-. 
W. 48, 165 Ark. 92; Common School 
Dist. No. 52 v. Rural Spécial School 
Dist.. No. 11, 225 S.W. 21, (146 Ark. 
32h 

Fla.—_Stewart v. De Land-Lake 
Helen Special Road and Bridge Dist. 
in Volusia County, 71 So. 42, 71 Fla. 
58. 


Ill—City of Chrisman Vv. Cusick, 
125 N.E. 390, 290 Ill. 297; New York 
Cent. R. Co. v. Stevenson, 115) NB. 
633, 277 Il. 474; Peo. v. Crossley, 103 
N.E. 537, 261 Ill. 78; Freeman v. Peo., 
89 N.F. 667, 242 Ill. 152; Heydecker 
vy. Price, 136 Ill.App. 512. 


Iowa.—Owens v. Smith, 204 N.W. 
439, 200 Iowa 261. 

Kan.—Arkansas City v. 
226 P. 1009, 116 Kan. 407. 

Md.—Leitch v. Gaither, 134 A. 317, 
151 Md. 167. 

Mo.—State ex rel. Halsey v. 
ton, 126 S.W. 506, 226 Mo. 292. 


Mont.—WNichols vy. School Dist. No. 
3, of Ravalli County, 287 P. 624, 87 
Mont. 181. B 


Turner, 


Clay- 


Nev. ueate v. Esser, 129 P. 557, 35 
Nev. 429. 
44 NE. 


N.Y.—Stack v. Brooklyn, 


N.C.—State v. Kelly, 119 S.B. 755, 
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solute,** invincible,8? and material,§* and the two 
acts cannot be harmonized8® or both cannot stand,®° 
operate,®! or be given effect®? at the same time. 
Conversely, it is a general rule that an act is not 


186 N.C. 365. 


N.D.—State v. Cooper, 120 N.W. 
878,.18 N.D. 583. } 


Oki.—School Dist. No. 7 of John- 
ston County v. Cunningham, 151° P. 
633, 51 Okl. 261. 


Tex.— Whittenberg Vv. 
(Commn.App.) 258 S.W. 152. 


Va.Ex p. Settle, 77 S.E. 496, 114 
Va. 715. 


Wash.—State vy. Railroad Commis- 
sion of Washington, 100 P. 184, 52 
Wash. 33. 


{a] Irreconcilable by fair reason- 
ing.—“‘The doctrine is well establish- 
ed that, when the subsequent statute 
is so inconsistent with and repugnant 
to the prior one as to be irreconcila- 
ble therewith by any fair course of 
reasoning, repeal by implication is ef- 


Craven, 


fected.” Feasal v. State, 6 OhioN.P. 
N.S. 321, 323. 
[b] Intent.—The enactment by 


the legislature of an act containing 
provisions irreconcilable with those 
of an earlier act (1) manifests (State 
v. Gadsden County, 58 P. 232, 63 Fla. 
620; Ellis v. New Mexico Constr. Co., 
201 P. 487, 27 N.M. 312; First Nat. 
Bank vy. Tee County Cotton Oil Co., 
(Tex.Civ.App.) 250 S.W. 313 [aff 
(Commn.App.) 274 S.W. 127]), (2) 
or gives rise to an inference of (Peo. 
v. MeGloin, 91 N.Y. 241, 12 Abb.N.Cas. 
172, 16 N.Y.Wkly.Dig. 255, 1 N.Y.Cr. 
154 [aff 28 Hun 150, 1 N.Y.Cr. 105, 16 
N.Y.Wkly.Dig. 138]; Commonwealth 
v. Matthews, 154 A. 359, 303 Pa. 163), 
an intent to repeal the inconsistent 
provisions of the earlier act. (38) 
Presumption see supra § 511. 


[ce] Code sections.—While there 
is a rule that, if an irreconcilable 
conflict exists between two sections 
of a code, the later section repeals 
thie prior one, it is very seldom ap- 
plicable. Tri-State Motor Corpora- 
tion v. Standard Steel Car Co., 51 App. 
DC eel O92 Ga.” God. 


Acts passed at same session see in- 
fra § 533. 


86. Appeal of Cummings, 136 A. 
662, 126 Me. 111. : 


87. Standley v. Lonoke County Bd. 
of Education, 277 S.W. 559, 170 Ark. 
ug, 


8s. Sparkman v. State, 71 So. 34, 
71 Fla. 210. 


89. U.S.—Bookbinder vy. U. S., 287 
F, 790. 


Ill.—City of Decatur v. German, 
Lad elo. Hos, oL0 til. Sots Citys of 
aie v. Schultz, 129 N.E. 865, 296 

. 254. 


Ky.—Lewis v. Mosely, 286 S.W. 793, 
oho Ky.) 673. , 


Tex.—Whittenberg Vv. Craven, 
(Commn.App.) 258 S.W. 152 [rev sub 
nom. Hx p. Grimes, (Civ.App.) 216 S. 
W. 251). 


Wash.—Walsh v. Alaska SS. Co., 
172 P. 269, 101 Wash. 295. 


[a]. Where terms and necessary 
operation of act cannot be harmonized 
with the terms and necessary effect 
of an earlier act, there is an implied 
repeal. Walker v. Polk County, 223 
P. 741, 110 Or. 535. 


90. U.S.—Smith v. U. S., 50 Ct.Cl. 
244. ' 


STATUTES 


Ind.—Schaffer yv. State, 173 N.E. 
229. : 


Md.—City of Baltimore vy. Davis, 87 
A. 690, 120 Md. 403. 


Mo.-—State ex rel. Gaston v. 
Shields, 130 S.W. 298, 230 Mo. 91. 


Mont.—Ex p. Naegele, 224 P. 269, 
70 Mont. 129. ‘ 


Or.—Benson vy. Withycombe, 166 P. 
41, 84 Or. 652. 


Alta.—Hayward Lumber 
Hammond, 70 Dom.L.R. 856. 


[a] Under any reasonable hypoth- 
esis.—A later general statute without 
a repealing clause repeals an earlier 
one, where their provisions can be 
construed as coexisting under no rea- 
sonable hypothesis. State v. Superi- 
or Court for King County, 250 P. 66, 
140 Wash. 636. 


91. State ex rel. Missouri Pac. Ry. 
Co..v. Public Service Commission of 
Missouri, 204 S.W. 395, 275 Mo. 60; 
Parker-¥Young Co, v. State, 145 A. 786, 
83 N.H. 551. 


92. Bookbinder vy. U. S., 287 F. 790; 
Peo. vy. Faherty, 137 N.B. 506, 306 Ill. 
119; Peo. v. Wabash R. Co., 114 N.E. 
552, 276 Ill. 92; Terr. v. Matson, 113 
P. 816, 16 N.M. 135; Matter of Cen- 
tral Park Comrs., 50 N.Y. 493 [aff 4 
Lans. 467, 61 Barb. 40 (rev 41 How. 
Pr, 12)]. ‘Compare State v. Taylor, 
18 S.W.(2d) 474, 477, 323 Mo. 15 
(“conflict is not engendered by the 
mere fact that there may be cases 
where the provisions of both statutes 
cannot be applied effectively’). 


Co. % 


93. U.S.—Davis v. Hutchinson, 36 
F.(2d) 309; Hoague-Sprague Corp. v. 
Frank C. Meyer Co., 31 F.(2d) 583; 


Charles Nelson Co. vy. Curtis, 1 F.(2d) 
774 [rev 294 F..926]; Maresca v. U. 
S., 277 F. 727; Franke v. Murray, 248- 
F. 865, 160 C.C.A. 623, L.R.A.1918E 
401; St. Louis Third Nat. Bank v. 
Harrison, 8 F. 721, 3 McCrary 162; 
The Argo, 1 F.Cas.No. 516, 1 Gall. 
150; Butler v. Russell, 4 F.Cas.No. 
2,248, 3 Cliff. 251; Cooke v. Ford, 6 
F.Cas.No. 3,173, 2 Flipp. 22; Morlot 
v.* Lawrence, 17 F.Cas.No.. 9,815, 1 
Blatchf. 608; West v. Pine, 29 F.Cas. 
No. 17,4238, 4 Wash.C.C, 691; Melvin 
v. U. S., 45 Ct.Cl. 213; Cromwell v. 
U. S., 42 Ct.Cl. 432. 


Ala.—Cook v. Meyer, 73 Ala. 580; 
Riggs v. Brewer, 64 Ala. 282; Parker 
v. Hubbard, 64 Ala. 203; Iverson v. 
State, 52 Ala. 170; Pearce v. Mobile 
Bank, 33 Ala. 698. 


Ariz.—Burnside y. Douglas School 
Dist. No. 27, of Cochise County, 261 
P. 629, 33 Ariz. 1. 


Ark.—Kendall v. Ramsey, 19 S.W. 
(2d) 1020, 179 Ark. 984; Taylor v. 
Rogers, 2 S.W.(2d) 56, 176 Ark. 156; 
Houck v. State, 267 S.W. 127, 166 Ark. 
613; Bennett v. State, 257 S.W. 372, 
161 Ark. 496; Bank of Blytheville v. 
State, 230 S.W. 550, 148 Ark. 504; 
Bartlett v. Willis, 227 S.W. 596, 147 


Ark. 874; Sanderson v. Williams, 218 
S.W. 179, 142 Ark. 91; Benton vy. 
Willis, 88 S.W. 1000, 76 Ark. 443; 


Coats vy. Hill, 41 Ark. 149. 


Cal.—Railroad Commission of Cali- 
fornia v. Riley, 218 P. 415, 192 Cal. 
54; Nickey v. Stearns Ranchos Co., 
58 P. 459, 126 Cal. 150; Chico Bridge 
Co. v. Sacramento Transp. Co., 55 P. 
780, 128 Cal. 178; Niceley v. Madera 
County, (App.) 296 P. 306; Chilson v. 


“ee 


: [§ 516 


impliedly repealed because of conflict, inconsisten- 
cy, or repugnancy between it and a later act unless 
the conflict, inconsistency, or repugnancy is plain, 
unavoidable, and irreconcilable.®% 


Other statements. 


Jerome, 283 P. 862, 102 Cal.App. 635; 
Hochheimer & Co. v. Superior Court 
in and for Kern County, 223 P. 564, 
65 Cal.App. 206; Malaley v. City of 


Marysville, 174 P. 367, 37 Cal.App. 
638; Mansfield vy. Chambers, 147 P.- 
595, 26 Cal.App. 499. ‘ 
Colo.—Harrington y. Harrington, 
144 P. 20, 58 Colo. 154. 
Conn.—Kallahan y. Osborne, 37 


Conn. 488. . 


D.C.—Simon v. Simon, 58 App.D.C. 
158, 26 F.(2d) 530; Peak v. Reed, 58 
App.D.C, 44, 24 F.(2d) 619; Moss vy. U. 
S., 29 App.D.C. 188; Morris v. Hitch- 
cock, 21 App.D.C. 565 [aff 24 S.Ct. 712, 
194 U.S. 384, 48 L.Ed. 1030]; McCarthy 
v. McCarthy, 20 App.D.C. 195 [error 
dism 23 S.Ct. 850, 189 U.S. 515, 47 Le 
Ed. 925]; U. S. v. Sampson, 19 App. 
D.C. 41:9; ‘ 


Fla.—-Florida East Coast R. Co. v. 
Hazel, 31 So. 272, 43 Fla. 263, 99 Am. 
S.R. 114; State v. Palmes, 3 So. 171, 
23 Fla. 620. 


Ga.—McGregor v. Clark, 116 S.E. 
823, 155 Ga. 377; Moore y. State, 104 
S.E. 907, 150 Ga. 679 [answers con- 
formed to 105 S.E. 621, 26 Ga.App. 
21]; Edalgo v. Southern R. Co., 58 S. 
E. 846, 129 Ga. 258; Walker v. City 
of Rome, 86 S.H. 658, 16 Ga.App. 817; 
Seas v. State, 68 S.E. 493, 7 Ga.App. 
52. 


Idaho.—Brady v. 
41 Idaho 747. 


Ill.—Kizer vy. Mattoon, 164 N.E. 20, 
332 Ill. 545; Peo. v. Czarnecki, 100 
N.E. 283, 256 Ill. 320; Fox v. Simons,. 
96 N.E. 233, 251 Ill. 316 [rev 158 Ill. 
App. 482]; Peo. v. Apfelbaum, 95 N. 
EB. 995, 251 Ill. 18; Harding v. Rock- 
ford, etc., R. Co., 65 Ill. 90; Hume v. 
Gossett, 43 Ill. 297; McDonough Coun- 
ty v. Campbell, 42 Ill. 490; Bruce v. 
Schuyler, 9 Ill. 221, 46 Am.D. 447; 
McGillen v. Wolff, 83 Ill.App. 227. 


Ind.——Renner v. State, 106 N.E. 703, 
182 Ind. 394; Beard v. State, 95 N.E. 
1103, 176 Ind. 358; Coghill v. State, 
37 Ind. 111; Atz v. Indianapolis, 158 
N.E. 523, 87 Ind.App. 580; Collins Coal 
Co. v. Hadley, 75 N.E. 832, 78 N.E.. 
353, 388 Ind.App. 637. 


Iowa.—State vy. Smith, 7 Iowa 244;. 
Casey v. Harned, 5 Iowa 1 


Kan.—Newman vy. Lake, 79 P. 675,. 
70 Kan. 848; Hornaday v. State, 65 
P. 656, 63 Kan. 499. 


Ky.—Martin v. Board of Trustees. 
of Greenville Graded White Common: 
School Dist., 6 S.W.(2d) 1114, 224 Ky. 
730; City of Henderson y. Connell, 
161 S.W. 1121, 156 Ky. 730. 


La.—New Orleans v. New Orleans: 
Jockey Club, 55 So. 711, 129 La. 64; 
Bank of Lecompte v. Lecompte Cotton 
Oil Co., 51 So. 1010, 125 La. 844; Lafi- 
ton v. Doiron, 12 La.Ann. 164; John- 
son v. Pilster, 4 Rob. 71; Gayle v. 
Williams, 7 La. 162; Jarreau v. Chop- 
pin, 6 La. 130; Saul vy. His Creditors, 
5 Mart.N.S. 569, 16 Am.D. 212; La- 
croix v. Coquet, 5 Mart.N.S. 527; Her-. 
man v. Sprigg, 3 Mart.N.S. 190; 
Nathan v. Lee, 2° Mart.N.S. 82; Du- 
breuil v. Rouzan, 1 Mart.N.S. 158; 
Tilghman y. Dias, 12 Mart. 691; Bern- 
ard v. Vignaud, 10 Mart. 482; Ross v.. 
Rosenthal, 1 La.A. (Orleans) 203. 


Me.—Inhabitants of Eden y. Inhab-. 
itants of Southwest Harbor, 81 A. 
10038, 108 Me. 489. 


Place, 242 P. 314, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the rule are that the conflict, antagonism, incom- 


STATUTES . 


Clear ;°4 


patibility, inconsistency, or repugnancy must be: 


Md.—Cumberland v. Magruder, 34 
Md. 381; Dugan y. Gittings, 3 Gill 
138, 43 Am.D. 306. 


Mich.—Edwards v. Auditor Gener- 
al, 126 N.W. 853, 161 Mich. 639. 


Minn.—State v. Archibald, 45 N.W. 
606, 43 Minn. 328; Moss vy. St. Paul, 
21 Minn. 421. 


Miss.—Darnell v. Johnston, 68 So 
780, 109 Miss. 570; Richards v. Pat- 
terson, 30 Miss. 583; White v. John- 
son, 23 Miss. 68; Commercial Bank v. 
Chambers, 16. Miss. 9; Planters’ Bank 
v. State, 14 Miss. 628. 


Mo.—State v. Walbridge, 119 Mo. 
383, 24 S.W. 457, 41 Am.S.R. 663; 
. Manker y. Faulhaber, 94 Mo. 430, 6 S. 
W. 372; State v. Missouri Pac. R. Co., 
6 S.W. 862, 92 Mo. 137; Pacific R. Co. 
v. Cass County, 53 Mo. 17; McVey 
-v. MeVey, 51 Mo. 406; State v. Bishop, 
41 Mo. 16; State v. Stell, (App.) 14 S. 
W.(2d) 515; State ex rel. Gregory v. 
Brodie, 143 S.W. 69, 161 Mo.App. 538; 
State ex rel. Jackson y. Graham, 125 
S.W. 1168,.142 Mo.App. 175. 


Neb.—Beha v. State, 93 N.W. 155, 
67 Neb. 27; Hopkins v. Scott, 57 N. 
W. 391, 38 Neb. 661; Lawson v. Gib- 
son, 24 N.W. 447, 18 Neb. 137. 


Nev.—State v. Daugherty, 224 
615, 47 Nev. 415; In re Walley, 
Nev. 260. 


N.J.—State v. Brooks, 43 A. 701, 63 
N.J.Law 359; State v. Blake, 35 N. 
J.Law 208; Title Guarantee Land Co. 
v. City of Paterson, 74 A. 794, 76 N. 
J.Bq. 539. 


N.Y.—Peo. v. Yonkers, 127 N.E. 593, 
229 N.Y. 1; Peterson v. Martino, 104 
N.E. 916, 210 N.Y. 412; Conley v. 
Palmer, 2 N.Y. 182 [aff 4 Den. 374]; 
New York, etc., R. Co. vy. Port Ches- 
ter, 134 N.Y.S. 883, 149 App.Div. 893 
{aff 104 N.E. 1135, 210 N.Y. 600]; Peo. 
v. Schultz, 1384 N.Y.S. 293, 149 App. 
Div. 844 [appeal den 134 N.Y.S. 1141, 
149 App.Div. 956, dism of appeal den 
98 N.E. 1111, 205 N.Y. 587,-and aff 
99° N.E.. 1114, 206 N:Y. 627]; In re 
Spring Valley Swamp, 123, N.Y.S. 269, 
66 Misc. 206 [aff 128 N.Y.S. 918, 145 
App.Div. 636]; Peo. v. Van Nort, 64 
Barb. 205; Williams v. Potter, 2 Barb. 
316; Peo. v. Simmons, 226 N.Y.S. 397, 
130 Mise. 821; People ex rel. Enright 
v. Meyers, 129 N.Y.S. 1099, 71 Misc. 
77, 25 N.Y.Cr. 517; New York, etc., R. 
Co. v. Delaware County, 67 How.Pr. 5. 


N.C.—Williams Fulgham Lumber 
Co. v. Welsh, 148 S.E. 250, 197 N.C. 
249; Winston-Salem y. Ashby, 139 S. 
E. 764, 194 N.C. 388; State v. Perkins, 
53 S.E. 735, 141 N.C. 797; Brunswick 
County v. Woodside, 31 N.C. 496. 


Ohio.—State v. Cameron, 106 N.E. 
28, 89 OhioSt. 214; City of Cleveland v. 
Purcell, 167 N.E. 488, 31 OhioApp. 495 
[aff 165 N.E. 505, 119 OhioSt. 606]; 
In re Hesse, 24 OhioCir.Ct.N.S. 249; 
Schieber vy. Edon, 23 OhioCir. Ct.N.S. 
378; Pierce v. West Loveland Bd. of 
Education, 8 OhioS.&C.P. 648, 1 Ohio 
N.P. 286; Freeman v. Ellsworth, 20 
OhioN.P.N.S. 30; Ware v. Dayton, 1 
OhioN.P.N.S. 53. 


Okl.—State v. Wenner, 249 P. 408, 
121 Okl. 190; State v. Taylor, 171 P. 
452, 68 Okl. 38; State v. Superior 
Court of Oklahoma County, 136 P. 424, 
40 Okl. 120. 


Or.—State v. County Court of Mal- 
heur County, 101'P. 907, 103 P. 446, 
54 Or. 255; In re Booth, 61 P), 1135, 66 
P. 710, 40 "Or. 154. 


Pa.—Carpenter v. Hutchison, 90 A. 
154, 243 Pa. 260; Safe Deposit, etc., 
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Co. v. Fricke, 25 A. 530,152 Pa. 231; 
Wright vy. Vickers, 81 Pa. 122; Shinn 
v. Com., 3 Grant 205; In re Egypt St., 
2 Grant 455; Street v. Com., 6 Watts 
& S. 209; Morris v. Delaware, etc., 
Canal, 4 Watts & S. 461; Philadelphia 
v. Miller, 42 Pa.Super. 471; Northum- 
berland Bridge, 5 Pa.Dist.&Co. 662; 
Brower vy. Philadelphia, 3 Pa.Dist.& 
Co. 284; Liquor License, 29 Pa.Dist. 
323; Kister’s Pet., 9 Pa. Dist. 64, 7 Del, 
Co. 502; Streib v. Tyler, 44 Pa.Co. 
381; Fayette County Poor Directors 
y. County Controller, 40 Pa.Co. 357; 
Windham Tp. Poor Dist. v. Colley Tp. 
Poor Dist., 32 Pa.Co. 269; Chew v. 
Philadelphia, 31 Pa.Co. 433; Hughes 
v. Parnassus Borough, 23 Pa.Co, 196; 
Evans v. Willistown Tpiyelsi Pa. Cos 
326; Reitnauer’s Inquest, 14 Pa.Co. 
46;  Metzger’s Case, 9 Pa.Co. 272; 
Pittsburgh First Nat. Bank v. Kountz, 
6 Pa.Co, 249; Behny v. Bassler, 4 Pa. 
Co. 496; Sowers v. Leiby, 4 Pa.Co. 
223; Com. v. Gregory, 2 Pars.Eq.Cas. 
241; Conroy v. Goodman, 1 Leg.Rec. 
352; Com. v. Shopp, 1 Woodw. 123. 


Philippine.—Lichauco v. Apostol, 44 
Philippine 138, 147 [cit Cyc]; Smith 
v. Maronilla, . 41. Philippine 6557; 
Ynchausti v. Stanley, 36 Philippine 
178; U.S. v. Joson, 26 Philippine 1. 


Porto Rico.—Perez v. Collado, 19 
Porto Rico 1006; .Ex p. Axtmayer, 19 
Porto Rico 378, 385 [quot Cyc]; Peo. 
v. Registrar of Property, 8 Porto Rico 
7; Ex p. Medina, 4 Porto Rico 261; 
Ex p. Bird, 4 Porto Rico 223; Ex p. 
Fernandez, 4 Porto Rico 24; Caamafio 
v. Cancel, 3 Porto Rico 138. 


S.C.—Pearson v. Mills Mfg. Co., 64 
S.E. 407, 82 S.C. 506. 


S.D.—Baird v. Mall, 
235 N.W. 122. 


Tenn,—Fonville v. Gregory, 36 S.W. 
(2d) 900, 162 Tenn. 294; State v. 
Collier, 23 S.W.(2d) 897, 160 Tenn. 
403; McCord v. Marshall County, 280 
S.W. 692, 152 Tenn. 675; Home Build- 
ing & Loan Ass’n of Memphis v. 
Graham, 296 S.W. 10, 155 Tenn. 524; 
Oneida High School of Scott County 
v. Scott County Board of Education, 
237 S.W. 52, 145 Tenn. 306; Folkner 
v. Whitehurst, 229 S.W. 146, 144 Tenn. 
62; State v. Chadwick, 174 S.W. 1144, 
131 Tenn. 354; Balden vy. State, 127 
S.W. 134, 122 Tenn. 704; Memphis, 
ete., KR. Co. sv.-Union: R. Co.,,.95 4S. We 
1019, 116 Tenn. 500; McCampbell v. 
State, 93 S.W. 100, 116 Tenn. 98; 
Blaufield v. State, 53 S.W. 1090, 103 
Tenn. 593; Memphis v. American Ex- 
press Co., 52 S.W. 172, 102 Tenn. 336; 
Hunter v. Memphis, 26 S.W. 828, 93 
Tenn. 571; Buchanan v. Robinson, 3 
Baxt. 147. 


Tex.—Townsend v. Terrell, 16 S.W. 
(2d) 1068, 118 Tex. 463; Sayles v. 
Robison, 129 S.W. 346, 103 Tex. 430; 
Holford v. Patterson, (Civ.App.) 240 
S.W. 341 [aff 257 S.W. 213]; Berry v. 
State, 156 S.W. 626, 69. Tex.Cr. 602; 
Williams v. State, 107 S.W. 1121, 52 
Tex.Cr. 371; Ex p. Kimbrell, 83 S.W. 
882, 47 Tex.Cr. 333; Ex p. Keith, 83 
S.W. 688, 47 Tex.Cr. 283; Walker v. 
State, 7 Tex.App. 245, 32 Am.R. 595. 


Utah.—Lagoon Jockey Club v. 
Davis County, 270 P. 543, 72 Utah 405; 
Park v. Rives, 119 P. 1034, 40 Utah 47. 


Va.—Hogan v. Guigon, 29 Gratt. (70 
Va.) 705. 


Wash.—Mathews v. Wagner, 94 P. 
759, 49 Wash. 54. 


W.Va.—Clemans v. Board of Edu- 
cation of Independent School Dist. of 
Wheeling, 69 S.E. 808, 68 W.Va. 298; 
Forqueran v. Donnally, 7 W.Va. 114; 


232 N.W. 47, 
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as well as being  posi- 


cenlest v. Calhoun County, 2 W.Va. 
ier eek v. Brown, 1 Wis. 


Eng.—West Ham v. Fourth City 
Mut. Bldg. Soc., [1892] 1 Q.B. 654; 
Kutner v. Phillips, [1891] 2 Q.B. 267; 
Ex p. Warrington, 3 De.G.M.&G. 159, 
52 Eng.Ch. 125, 43 Reprint 64; Dakins 
Spee 9 M&W. Cit 152 Reprint 


Sask.—Re 
Dom.L.R. 464. 


[a] _ Reason of rule is that when 
the mind of the legislature has con- 
sidered the object and details of the 
subject of the statute, and notin ex- 
press language contradicted the orig- 
inal act, the latter act shall not be 
considered as intended to affect the 
previous provisions of the former, 
unless it is absolutely necessary to 
give the latter act such a construction 
as that its words shall have any 
meaning at all. Pursell v. New York 
L; Ins.) ete:, Co.;.42 N.Y.Super: 33833 
Fee v. Baker, 10 Abb.N.Cas. (N.Y.)} 


[b] 
ably plain.—First Nat. Bank v. Bian- 
Pa & Smith, 150 A. 774, 106 N.J.Eq. 


{c] Repugnance must be quite 
plain.—Henrico County v. Common- 
wealth, 81 S.E. 112, 116 Va, 811. 


94. U.S.—Summers v. Atchison, T. 
8250 Fi Ry) Cot. 2.8 a) tq, 


Cal.—Chilson v. Jerome, 283 P. 862, 
102 Cal.App. 635; Sime v. Hunter, 202 
P.-967, 55 Cal.App. 157. 


D.C.—Nusbaum) v. District of Co- 
lumbia, 24 F.(2d) 622, 58 App.D.C. 47. 


Ga.—Sims vy. State, 68 S.E. 493, 7 
Ga.App. 852. 


Ill.—Kizer v. City of Mattoon, 164 
N.E. 20, 832 Ill. 545; Peo. v. Goldberg, 
163 N.E. 781, 332 Ill. 346; McKean v. 
Carroll County, wer N.E. 896, 324 Ill. 
243;, Walgreen Co, Industrial Com- 
mission, 153 N.E. 831, 323 Ill. 194, 48 
AUER: 211993 Village of Glencoe Vv. 
Hurford, 148 N.E. 69, 317 Ill. 203; Peo. 
v. Burke, 145 N.E. 164, 3138 Ill. 576; 
Lostutter v. Brown Shoe Co., 203 Ill. 
App. 517. 


Mo.—Wrightsman v. Gideon, 
S.W. 135, 296 Mo. 214; 
nolds, 199 S.W. 173; 


Macdougall, [1927] 3 


247 
Todd v. Rey- 
Nichols v. Hobbs, 


197 S.W. 258. 

N.Y.—Peo. v. Harris, 25 N.E. 317, 
123 N.Y. 70; ‘Mark vy. State, 97 N.Y. 
572. 


N.C.—Waters v. Buncombe County 
Comrs., 120 S.E. 450, 186 N.C. 719. 


Pa.—Gilbert v. Lebanon Valiey St. 
Ry. Co., 150 A. 638, 306 Pa. 384. 


[a] Clear and strong.—Pottash v. 
Hartenfeld Bag Co., 110 A. 147, 267 
Pa, 96. 


95. U.S.—Wood v. U. S., 
342, 10 L.Ed. 987. 


Ark.—Carpenter v. Little Rock, 142 
S.w. 162, 101 Ark. 238. 


Fla.—Sanders v. Howell, 74 So. 802, 
73 Fla. 5638; Stewart v. De Land-Lake 
Helen Special Road and Bridge Dist. 
in Volusia County, 71 So. 42, 71 Fla. 
158. 


Ill._—City of Chicago v. Chicago & 
Oak Park Blevated R. Co., 177 Ill. 
App. 444 [aff 104 N.E. 240, 261 Ill. 
478]. 


Mo.—Pacific R. Co. v. Cass County, 
53 Mo, 17. 


16 Pet. 


Repugnancy must be reason- 


916 [59 C.J.] 


tive;°® direct;°? absolute;®* invincible;®® real or 
actual; such as to indicate,? and demand a pre-. 
sumption,® that the legislature intended the later 
act to repeal the former; such as to preclude any 
other reasonable construction,* and any other con- 
clusion,® than that of a repeal by implication; or 
such that the two acts cannot be harmonized,® and 
both cannot stand’ and have force,® application,® 
Where there is no incon- 


operation,’® and effect.+1 


. STATUTES 


sistency in language, the repugnancy necessary and 


N.Y.—McKenna v. Edmundstone, 91 
N.Y. 231, 64 How.Pr. 461 [aff 10 Daly 


410]; Blauweis v. Kirschner, 219 
N.Y.S. 662, 128 Misc. 630. 
96. U.S:—Wood v. U. S., 16 Pet. 


342, 10 L.Ed. 987; 
PA ( SS TBI 


Ark.—Taylor v. Rogers, 2 S.W.(2d) 
56, 176 Ark. 156. 


Wla.—City of St. Petersburg ‘v. 
Pinellas County Power Co., 100 So. 
509, 87 Fla. 315; Dade County v. City 
of Miami, 82 So. 354, 77 Fla. 786; 
Sanders v. Howell, 74 So. 802, 73 Fla. 
563. 


Ga.—Alabama Branch Bank  v. 
Kirkpatrick, 5 Ga. 34. 


Benedict v. U. S., 


Ind.—Schaffer v. State, 173 N.E. 
229. 

Pa.—Rowe vv. Clearfield County 
Comrs., 42 Pa.Co. 1. 


97. Ex p. Jones, 102 So. 234, 212 
Ala. 259 [rev 102 So. 233, 20 Ala.App. 
317). 

98. Lasater v. Lopez, 217 S.W. 373, 
110 Tex. 179; Cole v.-State, 170 S.W. 
1036, 106 Tex. 472. 

99. Baker v. Hil, 21 S.W.(2d) 867, 
180 Ark. 387. . 


1. Gustin v. State, 99 So. 54,19 Ala. 
App. 558; ‘Chilson v. Jerome, 283 P. 
862, 102 Cal.App. 635; Martorell v. 


Ochoa, 26 Porto Rico 625. 


2. Root v. Connecticut Co., 108 A. 
506, 94 Conn. 227. 


3. State v. Smiley, 121 So. 398, 219 
Ala. 119; Mobile, v. Mobile Electric 
Co., 84 So. 816, 203 Ala. 574; Birming- 
ham v. Southern Express Co., 51 So, 
159, 164 Ala. 529. 


4 Shultz v. Ohio County, 11 S.W. 
(2d) 702, 226 Ky. 633; Ex p. Law- 
rence, 265 S.W. 287, 204 Ky. 568. 


5 U. S. v. One Ford Automobile, 
(2 F.(2d) 882. 

6. Peo. ex rel. Pierce v. Howe, 217 
N.Y.S. 739, 128 Misc. 31 [aff 218 N.Y.S. 
361, 218, App.Div. 273]; State v. Sell- 
ers, 223 S.W. 447, 143 Tenn. 31. 


[a] Terms and necessary opera- 
tion.—An implied repeal arises only 
from an enactment, the terms and 
necessary operation of which cannot 
be harmonized with the terms and 
necessary effect of an earlier act. 
Griggs v. City of Macon, 114 S.E. 899, 
154 Ga, 519; London Guaranty & Ac- 
cident Co. v. Industrial Accident 
Board of Montana, 266 P. 1103, 82 
Mont. 304. 


7 U.S.—Maresca v. U. S., 277 F. 
M2 ismcnreat INOrthern) IR. 1Co, venUisse 
155 F, 945, 84 C.C.A. 93. 


Ala.—State v. White, 49 So. 78, 160 
Ala. 168. 


Ill.—Peo. v.. Illinois Cent. R. Co., 
145. "Ne 719, 814° 111. 339; Peo. w. 
City of Rock Island, 111 N.E. 291, 271 
Ill, 412; Hoyne v. Danisch, 106 N:R. 
341, 264 Ill. 467; Merlo v. Johnston 
City, etc., Coal, ete., Co., 101 N.E: 525, 
258 Ill. 328 [aff 1738 ILll.App. 425]; 
Marshall: Field & Co. v. Thompson, 238 


{[Ill.App. 145; 


Landsen v. Alexander 
County Nat. Bank, 173 Ill.App. 362 
[aff 100 N.H. 982, 257 111. 309]; Galpin 
v. Chicago, 159 Ill.App. 176 [aff 94, 
N.E. 961, 249 Ill. 554]. 


Ind.—Cleveland, C. C. & St. L. Ry. 
Co. v. Blind, 105 N.E. 483, 182 Ind. 
398. 


Ky.—Thomas v. Hurst Home Ins. 
Co., 216 S.W. 368, 186 Ky. 179; Dan- 
ville v. Raum, 132 S.W. 1019, 141 Ky. 
198. 


Me.—Newport Municipal Officers v. 
Maine Cent. R. Co., 123 A. 172, 123 Me. 
383. 


Md.—McEvoy v. City of Baltimore, 
94 A. 543, 126° Md. 111; Koehler v. 
State Roads Commn., 94 A. 16, 125 
Md, 444; Wachter v. McEvoy, 93 A. 
987, 125 Md. 399; Chesapeake Beach 
Hotel Co. v. Hall, 89 A. 445, 121 Md. 
643; Anne Arundel County Bd. of 
School Comrs., 83 A. 89, 117 Md. 97. 


Mo.—State v. Rutledge, 13 S.W. (2d) 
1061, 321 Mo. 1090; Barnett v. Bel- 
lows, 287 S.W. 604, 815. Mo. 1100; 
State v. Taylor, 123 S.W. 89.2, 224 Mo. 
893; St. Wouls. Vv. Union’ Dairy.Co., 
112 S.W. 525, 213 Mo. 148; St. Louis 
v. Klausmeier, 112 S.W. 516, 213 Mo. 
119): os R. Co. v. Cass County, 53 
Mo. : 


Nev.—State v. Eggers, 136 P. 100, 
36 Nev. 372. 


N.J.—State v. Garris, 121 A. 292, 
98 N.J.Law 608. 


N.Y.—Dennison v. New York, 74 
NB 486, 182) N.Yi°24) Matter’ “of 
Knaust, 4 N.E. 338, 101 N.Y. 188. 


N.D.—Sargent County v. Sweetman, 
150 N.W. 876, 29 N.D. 256. 


Or.—Pacific Milling & Elevator Co. 
v. City of Portland,' 133 P. 72, 65 Or. 
349, 46 L.R.A.N.S. 3638; Cunningham 
v. Klamath Lake R. Co., 101 P. 1099, 
54 Or. 13. 


Pa.—Rowe v. Clearfield County 
Comrs., 42 Pa.Co. 1. 


Tenn.—State v. Drummond, 160 
S.W. 1082, 128 Tenn. 271. 
Tex.—Lasater v. Lopez, 217 S.w. 


378, 110 Tex. 179 [aff (Civ.App.) 202 


S.W. 1089]; Cole v. State, 170 S.w. 
1036, 106 Tex. 472; Fortinberry v. 
State, (Commn.App.) 283 S.W. 146: 


St. Louis, B. & M. R. Co. v. Marcofich, 
(Commn.App.) 221 S.W. 582 [aff (Civ. 
App.) 185 S.W. 51]; Canode vy. Sewell, 
(Civ.App.) 172 S.W. 142. 


Vt.—Ex p. Turner, 102 A, $48, 92 
Vt. 210. 


Va.—Lambert v. Barrett, 78 S.B. 
586, 115 Va. 136, Ann.Cas.1914D 1226. 


Wis.—Madison v. Southern Wiscon- 
sin Ry. Co., 146 N.W. 492, 156 Wis. 
352 [aff 36 S.Ct. 400, 240 U.S. 457, 60 
L.Ed, 739]. 


[a] Reasonably.—Earlier act will 
be considered to remain in force un- 
less it is so manifestly inconsistent 
with, and repugnant to, later act that 
they cannot reasonably stand to- 
gether. Milwaukee County v. Milwau- 
kee Western Fuel Co., (Wis.) 235 N.W. 


.87 Cal.App. 


[§§ 516-517 


sufficient to effect a repeal of the old statute by the 
new one is that which would exist between the con- 
tinuance of the old in force in opposition to an ob- 
vious intent that the new should supplant it.*? 


[§ 517] (bb) Total or Partial. Where there is 
sufficient repugnanecy or inconsistency between two 
statutes, or parts of two statutes, to effect a repeal 
by implication,!? the earlier statute’ is impliedly 
repealed to,1* and only to,*° the extent of the con- 


545. 


8. Peo. v. Los Angeles Super. Ct., 
222 P. 864, 64 Cal.App. 770; Sime v. 
Hunter, 202 P. 967, 55 Cal.App. 157; 
State v. Schluer, 115 P. 1057, 59 .Or. 


9. Dugger v. Panola County, 104 
So. 459, 139 Miss. 552. 


10. Gustin v. State, 99 So. 54, 19 
Ala.App. 558; Cook v. Augustus, 201 
Ill.App. 195; State ex rel. Sturgeon v. 


Bishop, 189 S.W. 593,195 Mo.App. 30. 


[a] Administration and execution. 
—(1) Before, an implied repeal exists, 
it must be impossible to execute both 
laws. Reo Atlanta Co. v. Stern, 279 
F. 422. (2) The repugnancy must be 
such as to render administration of 
both laws impossible. State Board of 
Election Comrs. v. Coleman, 29 S.W. 
(2d) 619, 235 Ky. 24. 


11. Stuart v. Smith, 262 P. 348, 
552; Peo. v. Superior 
Court in and for Los Angeles County, 
222 P. 864, 64 Cal.App. 778; Sime v. 
Hunter, 202 P. 967, 55 Cal.App. 157; 
Kizer v. City of Mattoon, 164 N.E. 20, 
332 Ill. 545; McKean v. Carroll County, 
154 N.E. 896, 324 Ill. 243; Peo. v. 
Pearson, 145 N.E. 644, 314 Ill. 392; 
aay v. Burke, 145 N.E. 164, 313 Ill. 


12. Texas & P.-Ry. Co. v. Mosley, 
124 S.W. 90, 103 Tex. 79. 


13. See supra § 516. 


14. U.S.—U. S. v. Tynen, 11 Wall. 
88; Bookbinder v. U. S., 287 F. 790 
[certiorari den 43 S.Ct. 523, 262 U.S. 
748,60 Teid. £203 es, Chase. Vaieese 
238 F. 887, 152 C.C.A. 21; Smith v. U. 
S., 50°Ct.Gl. 244, 


Ark.—Houck v. State, 267 S.W. 127, 
166 Ark. 613; De Queen v. Fenton, 140 
S.W. 716, 100 Ark. 504. 


Colo.—Drach v. Peo., 158 P. 812, 61 
Colo. 584; Griswold v. Griswold, 129 
P. 560, 28 Colo.App. 365. 


Hil.—New York Cent. R. Co 
Stevenson, 115 N.E. 633, 277 Il. 


Ind.—Kramer v. Beebe, 
83, 186 Ind. 349. 


Ky.—Barnett v. Caldwell, 21 S.w. 
(2d) 8388, 231 Ky. 514. 


La.—State v. Hanna, 76 So. 619, 
La. 224. “fe 


Mad.—State v. Gambrill, 81 A. 10, 
Md. 506. Pores 


N.M.—Terr. v. Matson, 113 P. 816, 
16 N.M. 1385. 


Cee inh re Pssiys York, 96 NVY, 
i ae y-Dig. 100 [rev 18 N. 
Wkly.Dig. 39]. ute See, 


N.C:—Carr) v.. Littles) 123° Si 625 
188 N.C. 100; State v. Kelly, 119 S.B 
755, 186 N.C. 365; Bramham vy. City 
of Durham, 171 N.C. 196, 88 S.B. 347, 


Or.—Miller v. Multnomah C 
Se Dist. No.1, 211 P. 174, 108 Of 


Wash.—Richland Irr. Dist. y, 
Bow, 270 P. 816, 149 Wash. 242, 


U.S.—Wood v. U. &, 16 Pet. 
L.Ed. 987; U. S. v. One Ferd 


ee 
474, 
115 N.E. 


De 
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flict, repugnancy, or inconsistency. A total repug- 
nance between two statutes is sufficient,!® and, ac- 
cording to some authorities, is necessary,!? to cause 
a repeal of the earlier statute by implication. 


Automobile, 292 F. 207; Maresca v. 
Uy Saeed Ps vers Chase.va UlLS.. 238 
F. 887, 152 C.C.A. 21; Kemp Lumber 
Co. v. Howard, 287 F. 574, 150 C.C.A. 
456; Rogers v. Nashville, etc., R. Co., 
SIH 20982 33) CCzALe 51735 Seward 
County v. Aetna L. Ins. Co., 90 F. 222, 
32 C.C.A. 585. 


Ala.—Cook v. Meyer, 73 Ala. 580; 
George v. Skeates, 19 Ala. 738. 


Ark.—State v. White, 281 S.W. 678, 
170 Ark. 880. 


Cal.—Ex p. Cannon, 138 P. 740, 167 
Cal. 142; Chapman v. Buckman, 39 
Cal. 674. 


Hawaii. Weinzheimer v. Lufkin, 22 
pling 183; Ex p. Higashi, 17 Hawaii 


. 


ee eer aaa v. Wolff, 83 Ill.App. 


Ind.—Schaffer v. State, 173 N.E. 
229; Cleveland, ete., R. Co. v. Blind, 
105 N.E. 483, 182 Ind. 398; Jefferson- 
ville, ete., R. Co. v. Dunlap, 13 N.E. 
403, 112 Ind. 93; Carwver’ v. Smith, 90 
Ind. 522, 46 Am.R. 210; Bate v. Sheets, 
64 Ind. 209; Atz v. Indianapolis, 158 
N.E. 523, 87 Ind.App. 580; People’s 
Trust, etc., Bank v. Hennessey, (Ind. 
App.) 153 N.E. 507 [superseding 
(App.) 149 N.E. 365]. 


Kan.—Leavenworth Nat. Bank v. 
Reilly, 157 P. 391, 97 Kan. 827 [den 
reh 97 Kan. 817, 156 P. 747]; Horna- 
day v. State, 65 P. 656, 63 Kan. 499. 


Ky.—Com. v. International Harves- 
ter Co., 115 S.W. 708, 131 Ky. 551, 133. 
Am.S.R. 256. 


La.—State ex rel. Police Jury of 
Ouachita Parish v. Hanna, 76 So. 619, 
142 La. 224. 


Md.—Ulman v. State, 113 A. 124, 137 
Md. 642. 


Mich.—In re Lambrecht, 100 N.W. 
606, 137 Mich. 450; Connors vy. Carp 
River Iron Co., 19 N.W. 938, 54 Mich. 
168. 


Minn.—Stevens v. Minneapolis, 12 
N.W. 533, 29 Minn. 219. 


Miss.—Ex p. McInnis, 54 So. 260, 98 
Miss. 773; Ascher v. Moyse, 57 So. 
299, 101 Miss. 36; Pons v. State, 49 
Miss. 1; White vy. Johnson, 23 Miss. 
68. 

Mo.—State v. Taylor, 18 S.W.(2d) 
474, 323 Mo. 15; Wrightsman v. Gid- 
eon, 247 S.W. 135, 296 Mo. 214; State 
v. Wells, 109 S.W. 758, 210 Mo. 601; 
Miners’ Bank v. Clark, 257 S.W. 139, 
216 Mo.App. 130; State v. Rinke, 121 
S.W. 159, 140 Mo.App. 645. 


Mont.—State v. District Ct., 185 P. 
157, 56 Mont. 464. 

N.J.—Mersereau v. Mersereau Co., 
26 A. 682, 51 N.J.Eq. 382; New _Jer- 
sey Public Schools Trustees v. Tren- 
ton, 30 N.J.Eq. 667. 

N.M.—Terr. v. Digneo, 15 N.M. 157, 
OST Eso Cos 

N.Y.—Peo. vy. Van Nort, 64 Barb. 
205. 

N.C.—Waters v. Buncombe County, 
120 S.E. 450, 186 N.C. 719; Vance 
County v. Henderson, 79 S.E. 442, 163 


N.C. 114; Kearney v. Vann, 70 S.E. 
747, 154 N.C, 311, Ann.Cas.1912A 1189. 


Ohio.—Feasel v. State, 6 OhioN.P. 
N.S. 321. 
Pa.—Com. v. Crowl, 91 A. 922, 245 


Pa. 554 [aff 37 S.Ct. 28, 242 U.S. 153, 
61 L.Ed. 217, Ann.Cas.1917B 643]; 


STATUTES 


Com. y. Olivadotti, 30 Pa.Dist. 172; 
In re Summerhill Tp., 26 Pa.Dist. 
1023; Locomobile Co. v. Malone, 25 
Pa.Dist. 977; School Dist.’s App., 22 
Pa.Dist. 828; Scheetz v. School Dist., 
11 Pa.Dist. 403; In re O’Neill, 34 Pa. 
Co. 625; Hughes v. Borough, 23 Pa. 
Co. 196; Behny v. Bassler, 4 Pa.Co, 
496; Com. v. Masten, 4 Pa.Co. 439. 


Philippine.—Lichauco v. Apostol, 44 
Philippine 138. 


Porto Rico.—Ex p. Axtmayer, 19 
Porto Rico 878, 385 [quot Cye]. 


Tex.—Conley v. Daughters of the 
Republic, 157 S.W. 937, 106 Tex. 80 
[den reh 156 S.W. 197]; Texas, etc., 
R. Co. v. Wimberly, (Civ.App.) 19 S. 
W.(2d) 604; Garrison v. Richards, 
(Civ.App.) 107 S.W. 861; Jessee v. 
De Shong, (Civ.App.) 105 S.W. 1011. 


Va.—Henrico County Suprs.  v. 
Com., 81 S.E. 112, 116 Va. 311. 


W.Va.—Beck v. Cox, 87 S.H. 492, 77 
W.Va. 442. 


Wis.—State v. Milwaukee Electric 
R., ete., Co., 129 N.W. 623,144 Wis. 
386, 140 Am.S.R. 1025. 


[a] “Partial repeal of a statute 
may be accomplished by a partial re- 
pugnancy to another statute—the rule 
being that the repeal extends only so 
far as the repugnancy extends, and 
leaves all the remainder in full force.” 
State! ver District (Ct 186 Pie Tsie 56 
Mont. 464, 468. 


16. State v. Walker, (Mo.) 34 S. 
W.(2d) 124; Terr. vy. Matson, 113 P. 
816, 16 N.M. 135. 


17. Wood v. U. S., 16 Pet. (U.S.) 
342, 10 L.Ed. 987; Pacific R. Co. v. 
Cass County, 53 Mo. 17; Com. v. Mey- 
ers, 139 A. 374, 290 Pa. 573; Com. v. 
Provident Trust Co., 134 A, 377, 287 
Pa, 251. 


18. Construction: 


Of statute with reference to other 
ae gh gs generally see infra §§ 619- 
626. 


To avoid implied repeal generally see 
supra § 510. 


19. See cases infra notes 20-26. 


20. Hand v. Ballou, 12 N.Y. 541; 
State v. Hollenbacher, 129 N.E. 702, 
101 OhioSt. 478; Fortinberry v. State, 
(Tex.) 283 S.W. 146 [rev (Civ.App.) 
276 S.W. 466]; Cole v. State, 170 S.W. 
1036, 106 Tex. 472. ; 


21. U.S.—Beals v. Hale, 4 How. 
37, 11 L.Ed. 865; Seward County v. 
AMtna Ti. Ins. Co., 90 FF. 222,32. C\CiA. 
585; West v. Pine, 29 F.Cas.No. 17,- 
423, 4 Wash.C.C, 691. 


Ala.—Ferguson v. Jackson County 
Comrs. Ct., 65 So. 1028, 187 Ala. 645; 
Cook v. Meyer, 73 Ala. 580; Kinney v. 
Mallory, 3 Ala. 626; Watson v. State, 
58 So. 735, 4 Ala.App. 180. 


D.C.—District of Columbia v. Simp- 
son, 47 App.D.C. 6. 


Ga.—Conner v. 
Co: cleGaw 397. 


Ill.— Peo. v. Shader, 157 N.E. 225, 
326 Ill. 145; Rockford v. Schultz, 129 
N.E: 865, 296 Ill. 254. 


Ind.—Blain v. Bailey, 25 Ind. 165. 


Iowa.—Eckerson v. Des Moines, 115 
N.W. 177, 187 Iowa 452; Fairfield v. 
Shallenberger, 113 N.W. 459, 135 lowa 
615. 


Kan.—State v. Holcomb, 144 P. 266, 
93 Kan. 424; Elliott v. Lochnane, 1 
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[§ 518] dd. Construction against.1* If it is 
possible to do so,*® by any fair?® and reasonable?! 
construction, two seemingly repugnant acts should 


Kan. 126. 


La.—Nixon y, Piffet, 16 La.Ann. 
379; Daniel v. Vasquez, 9 La.Ann. 
(Orleans) 300. 


Md.—Baltimore v. Davis, 87 A. 690, 
120 Md. 403; Cumberland v. Magru- 
der, 34 Md, 381. 


Mass.—Haynes vy. 
172. 


Mich.—Lake v. Cedar Springs, 127 
N.W. 690, 162 Mich. 569. 


Minn.—State v. Archibald, 45 N.W. 
606, 48 Minn, 328. 


Mo.—Gasconade County v. Gordon, 
145 S.W. 1160, 241 Mo. 569; Decker v. 
Deimer, 129 S.W. 936, 229 Mo. 296; 
Manker v. Faulhaber, 6 S.W. 372, 94 
Mo. 430; State v. Bishop, 41 Mo. 16. 


Pe ra Ar v. Smith, 1 Mont. 


Jenks, 2. Pick. 


Neb.—Central City v. Morquis, 106 
N.W. 221, 75 Neb. 233; State v. Bab- 
cock, 33 N.W. 247, 21 Neb. 599. 


N.J.—State v. Brooks, 43 A. 701, 63 
N.J.Law 359; Britton v. Blake, 35 N.J. 
Law 208 [aff 36 N.J.Law 442]; Tap- 
pan v. Dayton, 28 A. 1, 51 N.J.Eq. 260. 


N.Y.—Peo. v. Crissey, 91 N.Y. 616; 
Peo. v. Palmer, 52 N.Y. 83; Brooklyn 
Children’s Aid Soc. v. Prendergast, 
151 N.Y.S. 720, 166 App.Div. 852 [aff 
109 N.E. 1066, 215 N.Y. 705]; . Wil- 
liams v. Potter, 2 Barb. 316; Peo. v. 
Thompson, 187 N.Y.S. 395 [aff 187 
N.Y.S. 949, 196 App.Div. 923, and 132 
N.E. 880, 231 N.Y. 541]. 


N.C.—Brunswick County vy. Wood- 
side, 81 N.C. 496. . 


Ohio.—In re Hesse, 112 N.E. 511, 
93 OhioSt. 230, 24 OhioCir.Ct.N.S. 2493. 
Cott-Mohrman Co. vy. Massillon Fdy., 
ete., Co., 12 OhioApp. 51, 31 OnhioC.A. 
141; Freeman vy. Ellsworth, 20 Ohio 
N.P.N.S. 30; State v..Ehrman, 6 Ohio 
S.&C.Piti. 


Pa.—Shinn v. .Com., 3 Grant 205; 
Com. v. Olivadotti, 30 Pa.Dist. 172; 
In re Summerhill Tp., 26 Pa.Dist. 
1023; Philadelphia Trust, ete., Co. v. 
Loder, 10 Pa.Dist. 415; Shiel’s Case, 
43° 'Pa.Co: 650; Locomobile. Coy ve 
Malone, 43 Pa.Co. 168; Burns v. 
White, 42 Pa.Co. 119; In re Hand- 
book,437/'Pa.Co, 657; Yost) v. Yost, 
84 Pa.Co. 559; In re County Officers’ 
State Compensation, 22 Pa.Co. 306; 
Behny v. Bassler, 4 Pa.Co. 496. 


Philippine.—Lichauco v. Apostol, 44 
Philippine 138, 147 [citCyce]; Ynchau- 
sti v. Stanley, 36 Philippine 178; U.S. 
vy. Tan Oco, 34 Philippine 772; Calder- 
on y. La Provincia Del Santissimo 
Rosario, 28 Philippine 164. 


Porto Rico.—Sauri v. Sepulveda, 25 
Porto Rico 224; Quintana v. Ramirez, 
22 Porto Rico 707; Ex p. Axtmayer, 
19 Porto Rico 378, 385 [quot Cyc]. 


Va.—Somers v. Com., 33 S.E. 381, 
97 Vaz 759. 

Wis.—State v. Arnold, 138 N.W. 78, 
151 Wis. 19; Atty.—Gen. v. Brown, 1 
Wis. 513. ; 

Eng.—Hayden v. Carroll, 3 Ridg.P. 
Cee: 592), 

Man.—Holmes y. Barnett, 27 Man. 
558. 

Ont.—Kingan v. Hall, 23 U.C.Q.B. 
503. 


Sask.—Bank of Montreal v. Reis, 
[1925] 3 Dom.L.R. 125. 
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be harmonized or reconciled,?? so as to permit both 
to stand?® and be operative?* and effective,?° and 
thereby avoid a repeal of the earlier act by impli- 


cation.?® 


[§ 519] (c) Act Covering Same Subject Matter 


—aa. In General. In a majority 


there can be no implied repeal of one act by another 
unless both acts deal with, or relate to, the same 
However, a statute is not to be 


subject matter.?7 


U.S.—Tri-State Motor Corp. v. 
26 SBN. “Gnas 
McAl- 


22. 
Standard Steel Car Co., 
Benedict v.U. S.,. 271: EF. 714; 
lister v. U. S., 68 Ct.Cl. 90. 


Ala.—Board of Revenue vy. Johnson, 
76 So. 859, 200 Ala. 533. 


La.—Bennett-Brewer Hardware Co. 
v. Wakeman, 107 So. 286, 160 La. 407, 
[aff 2 La.App. 376]; Thibodaux Boiler 
Works v. People’s Sugar Co., 122 -So. 
290, 11 La.App. 377. 


N.Y.—Peo. v. Crissey, 91 N.Y. 616 
[rev 28 Hun 446]; Peo. v. Thompson, 
187 N.Y.S. 395. 


N.C.— Atlantic L. Ins. Co. v. Wade, 
142 S.E. 474, 195 N.C. 424; Litchfield 
v. Roper, 134 S.E. 651, 192 N.C. 202. 


S.D.—Brookings County v. Sayre, 53 
S.D. 350, 220 N:W. 918. 


Tex.—Cole v. State, 170 S.W. 1036, 
106 Tex. 472 [dism error (Civ.App.) 
163 S.W. 353]. 


[a] Construction against conflict 
or inconsistency.—(1) Statutes 
should be construed, if possible, so as 
to avoid conflicts. Virginia, etc., Coal 
‘Co. v. Charles, 251 F. 83 [aff 165 C.C.A. 
599, 254 F. 379 (error allowed 167 C.C. 
A. 671, 255 F. 992), and dism 40 S.Ct. 
345, 252 U.S. 569, 64 L.Ed. 720]. (2) 
Unless expressly so provided, one act 
does not crdinarily repeal another, if 
both can be construed together as con- 
sistent acts. State v. Fahey, 126 A. 
730, 82 Del. 504, 


23. Ala.—Board of Revenue 
Johnson, 76 So. 859, 200 Ala. 533. 


Ark.—Gans v. State, 201 S.W. 823, 
132 Ark. 481. 


Tll.—Rockford v. Schultz, 129 N.E. 
865, 296 Ill. 254. 


Ind.—Lake Agricultural Co. 
Brown, 114 N.E. 755, 186 Ind. 30. 


Ky.—Com, vy. International Harvest- 
er Co., 115 S.W.. 703, 181 Ky. 551, 133 
Am.S.R. 256. 


BS ae reat te v. Thompson, 187 N.Y.S. 


Tex.—Conley v. Daughters of the 
Republic, 157 S.W. 937, 106 Tex. 80 
{den reh 156 S.W. 197]. 


24 Head v. Com.,,177 S.W. 731, 
165 Ky. 603; Terr. v. Matson, 113 P. 
816, 16 N.M. 135; Fortinberry v. State, 
(Tex.) 283 S.W. 146. 


25. Inyo County v. Hess, 200 P. 
873, 53 Cal.App. 415; Peo. v. Bissell, 
‘206 N.Y.S. 868, 123 Misc. 863; Peo. 
v. Roman Catholic House of Good 
‘Shepherd, 136 N.Y.S. 617, 77 Misc. 482, 
28 N.Y.Cr. 88; Brookings County v. 
Sayre, 220 N.W. 918, 53 S.D. 350. 


26. D.C.—Tri-State Motor Corp, v. 
‘Standard Steel Car Co., 276 F. 631, 51 
App.D.C. 109; District of Columbia y. 
‘Simpson, 47 App.D.C. 6. 


Ill.—Kizer v. Mattoon, 164 N.E. 20, 
332 Ill. 545; Peo. v. Goldberg, 163 N.E. 
781, 332 Ill. 346; Peo. v. Shader, 157 N. 
KE. 225, 326 Ill. 145; Walgreen Co. v. 
Industrial Commn., 153 N.H. 831, 323 
Ill. 194, 48 A.L.R. 1199; Glencoe vy. 
Hurford, 148 N.E. 60, 317 Ill. 203; Peo. 


Vv. 


v. 


STATUTES 


of jurisdictions 


Vv. New York; ? etcjo Rs iCoy 47> NIB: 
494, 316 Ill. 452; Peo. v. Burke, 145 
N.B. 164, 313 Ill. 576; Rockford, v. 
Schultz, 129 N.E. 865, 296 Ill. 254; 
Peo. v. Wabash R. Co., 114 N.E. ‘ 
276 Ill. 92; Chicago v. Chicago, etc., 
R. Co., 104 N.E. 240, 261 Ill. 478 [aft 
177 Ill.App. 444]. 


Ind.—Cleveland, ete., R. Co. v. Blind, 
105 N.E. 483, 182 Ind. 398; People’s 
Trust, etc., Bank v. Hennessey, (Ind. 
App.) 153 N.E. 507. [superseding 
(App.) 149 N.E. 365]; Wiley. v. Wiley, 


123 N.E. 252, 75 Ind.App, 456. 


Ky.—Naylor v. Fulton County Bd. 
of Education, 288 S.W. 690, 216 Ky. 


766. 


Miss.—Holly Springs v. Marshall 
County, 61 So. 708, 104 Miss. 752; 
Gilmore Puckett Grocery Co. v. J. 
Lindsey Wells Co., 60 So. 580, 103 
Miss. 468; Ascher v. Moyse, 57 So. 
299, 101 Miss. 36. 


27. Brandon v. Askew, 54 So. 605, 
172 Ala. 160; Niceley v. Madera Coun- 
ty, (Cal.App.)- 296 P. 306; Ex p. Mar- 
Lora 262 BP, 474, 477, 87 Cal.App. 
393. 


Repeal by inconsistency or repug- 
nancy see supra § 515. 


28. Stewart v. De Land-Lake Helen 
Special Road, etc., Dist., 71 So. 42, 71 
Fla. 158; State v. Gadsden County, 58 
So. 232, 63 Fla. 620; Kizer v. Mattoon, 
164 N.E. 20, 332 Ill. 545; Schaffer v. 
State, (Ind.) 173 N.E. 229. 


29. Heike v. U. S., 112 C:C.A; 615, 
192 F. 83 [aff 175 F. 852, and writ of 
certiorari den 32 S.Ct. 527, 223 U:S. 
730, 56 L.Hd. 633, aff 33 S.Ct. 226, 227 
U.S. 131,.57 L.Ed. 450]; Madison’ v. 
Southern Wisconsin R. Co., 146 N.W. 
492, 156 Wis. 352, 10.A.U.R. 910 [aff 


36. S.Ct. 400, 240 U.S. 457, 60 L.Ed. 
739]. 
30: Terr. v. Riggle, 120 P. 318, 16 


N.M,. 713; Austin v. State, 135 S.Ww. 
1167, 61 “Tex.Cr.1573+ Pabst Corpiive 
Milwaukee, 208 N.W. 4938, 190 Wis. 
349, 45 A.L.R.1164; State v. Chicago, 
ete., R. Co.,° 159° NJW. 919, °164 Wis. 
304; State v. Milwaukee BPlectric R. 
ete., Co., 129 N.W. 623) 144.Wis. 386, 
140 Am.S.R. 1025. 


fa] Implication.—(1) Where two 
statutes can stand together, although 
they cover the same ground in some 
respects, there is no implication or 
inference of an intention to repeal. 
School Dist. Tp. v. Independent School 
Dist., 128 N.W. 848, 149 Iowa 480. (2) 
“Much of our national legislation is 
embodied in codes, or systematic col- 
lections of general rules, each deal- 
ing in a comprehensive way with 
some general subject, such as the 
customs, internal revenue, public 
lands, Indians, and patents for in- 
ventions; and it is the settled rule 
of decision in this court that where 
there is subsequent legislation upon 
such a subject it carries with it an 
implication that the general rules are 
not superseded, but are to be applied 
in its enforcement, save as the con- 
trary clearly appears.” Wi SL ve 
Barnes, 32 S.Ct. 117, 222 U.S. 513, 520, 
56 L.Ed. 291. 
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deemed repealed merely by the enactment of an- 
other statute on the same subject.?® 
is one of legislative intention.”® 
firmative statutes on the same subject matter does 
not repeal the other if.both can stand.*° ‘The court 
will, if possible, give effect to all statutes cover- 
ing, in whole or in part, the same subject matter** 
where they are not. absolutely irreconcilable and 
no purpose of repeal is clearly shown or indicated.** 


The question 
One of two af- 


31. U.S.—U. S. v. Tynen, 11 Wall. 
88, 20 L.Ed. 153; City Realty Co. v. 
S. R. H. Robinson Contract. Co., 183 
F. 176; Mills v. Smith, 177 F. 652, 101 
CCEA. 273 Nt: (Pitt-Gas; Coz VisUt aes, 
49 Ct.Cl. 224. 


Cal.—Traber vy. Railroad Commn., 
191 P. 366, 183 Cal. 304; Williams v. 
Carver, 154 P. 472, 171 Cal. 658. 


D.C.—Callan v. District of Colum- 
bia, 43 App.D.C. 338. 


Fla.—Stewart v. De Land-Lake 
Helen Special Road, etc., Dist., 71 So. 
42, 71 Fla. 158; State v. Gadsden 
County, 58 So. 232, 63 Fla. 620. 


Ill—Hacken v. Isenberg, 124 N.E. 
306, 288 Ill. 589 [rev 210 Ill.App. 120]. 


Ind.—Straus Bros. Co. v. Fisher, 163 
N.E, 225, 200 Ind. 307. 


Iowa.—Perry Sav. Bank vy. Fitz- 
gerald, 149 N.W. 497, 167 Iowa 446. 


Mich.—Rorabacher v. Nichols, 130 
N.W. 189, 165 Mich. 127. 


Mont.—State v. Quinn, 107 P. 506, 
40 Mont. 472. 


Nev.—Presson v. Presson, 147 P. 
1081, 38 Nev. 203; State v. Eggers, 136 
P. 100, 36 Nev. 372. 


N.J.—Gottuso v. Baker, 77 A. 1038, 
80 N.J.Law 520. 


N.Y.—Peo. v. Meyers, 129 N.Y.S. 
1099, 71 Mase? 77; 25°N. Cra 507: 


N.C.—Carolina Discount Corp. v. 
eet nase da Co,, 129° S.E. 414, 190 


Tex.—Houston v. Koonce _ (Civ. 
App.) 136 S.W. 1159 [aff 156 S.W. 202, 
106 Tex. 50]; Parshall v. State, 138 S. 
iW. COOL Ge Dex ae 


Va.—Tresnon v. Henrico County, 90 
S.E. 615, 120 Va. 2038. 


Wash.—State vy. Clausen, 116 P. 7, 
63 Wash, 535. 


32. U.S.—Frost v. Wenie, 15 S.Ct. 
532, 157 U.S. 46, 39 L.Ed. 614; Wood 
County v. Lackawanna Iron, ete., Co., 
93 U.S. 619, 23 L.Ed. 989; Soliss v. 
General Electric Co., 129 C.C.A. 548, 
213 F. 204; Nichols, ete., Lumber Co. 
Ve WU Skt 29) CI CLAL 24) 222 he eae 
U.S. v. Twenty-Five Cases of Cloths, 
28 F.Cas.No, 16,568, Crabbe 356; U. 
S. v. Woolsey, 28 F.Cas.No. 16,763. 


Cal.—Merrill v. Gorham, 6 Cal. 41. 


. Colo.—Kollenberger v. People, 11 P. 
101, 9 Colo. 233. 


Ga.—Conner v. Southern Express 
co ay Ga. 397; .Erwin v. Moore, 15 
a. ¥ 


Hawaii.—tTerr. v. Wills, 26 Hawaii 
469, 474 [quot Cyc]. 


Ill.—Fowler v. Pirkins, 77 Ill. 271; 
Peo. v. Barr, 44 Ill. 198; Bruce vy. 
Schuyler, 9 Ill. 221, 46 Am.D. 447, 


Ind.—Ely-v. Morgan County, 14 N. 
E, 236, 112 Ind. 361; Montgomery 
County v. Fullen, 12 N.E. 298, 111 Ind. 
410; Robinson v. Rippey, 12 N.E. 141, 
Lend ys 12: 


Iowa.—Diver v. Keokuk Sav. Bank, 
102 N.W. 542, 126 Iowa 691; Ament v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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— [§ 520] bb. Substitute Act Covering Whole Sub- 
Where a later act covers the whole 


ject Matter. 
subject of earlier acts, embraces 


and plainly shows that it was intended, not only 
as a substitute for the earlier acts, but to cover the 


Humphrey, 3 Greene 255; Hummer v. 
Hummer, 3 Greene 48. 


i edema cats vy. Miller, 4 J.J.Marsh. 


La.—State v. Callac, 12 So. 119, 45 
aes 27; De Armas’ Case, 10 Mart, 


Md.—Chesapeake, etc., Canal Co. v. 
Baltimore, ete., R. Co., 4 Gill & J. 1. 


Mass.—Com, v. Flannelly, 15 Gray 
195; Pearce v. Atwood, 13 Mass. 324. 


Neb.—Holton v. Sampson, 115 N.W. 
545, 81 Neb. 30; Lingonner v. Ambler, 
62 N.W. 486, 44 Neb. 316. 


Nev.—State v. Rogers, 10 Nev. 319. 


N.Y.—In re Evergreens, 47 N.Y. 216; 
Perry v. Tynen, 22 Barb. 137; Allen 
v. Reynolds, 86 N.Y.Super. 297; Mc- 
Cartee v. Orphan Asylum Soe., 9 Cow. 
437, 18 Am.D. 516. 


N.C.—State Sanatorium v. State 
Treasurer, 92 S.E, 689, 173 N.C. 810, 
813 [quot Cyc]. 


Okl.—In re Pitman, 260 P. 452, 127 
Okl. 210; Comanche v. Ferguson, 169 
P. 1075, 67 Okl. 101; Giles v. Denni- 
son, 78 P. 174, 15 Okl. 55; McMillan 
v. Payne County, 79 P. 898, 14 Okl. 
659; Garton v. Hudson-Kimberly Pub. 
Co., 58 P. 946, 8 Okl. 631. 


Or.—Messick v. Duby, 
86 Or. 366. 


Pa.—Com. v. Braymer, 16 Pa.Dist. 
747, 33 Pa.Co. 209; Reading v. Shepp, 
2 Pa.Dist. 137; Locomobile Co. of 
America v. Malone, 43 Pa.Co, 168. 


. poey mee v. Hickman, Cooke 
30. 


Ne rer am p. Stubblefield, 1 Tex.App. 


Utah.—State University v. Rich- 
aes 59 P. 96, 20 Utah 457, 77 Am.S.R. 


: Wis.—Atty.-Gen. v. Brown, 1 Wis. 
13: 


[a] Where new remedy or mode of 
procedure is authorized, (1) without 
an express repeal of a former one re- 
Jating to the same matter, and the 
new remedy is not inconsistent with 
the former one, the later act will be 
regarded as creating a concurrent 
remedy, and not as abrogating the 
former mode of procedure. Reynolds 
v. Hanrahan, 100 Mass. 313; Arzonico 
v. West New York Bd. of Education, 
69 A. 450, 75 N.J.Law 21; Messick 
v. Duby, 168 P. 628, 86 Or. 366, 373 
[quot Cyc]. See Branchville Motor 
Go. v. Adden, 155 S.E. 277, 158 S.C. 90, 
95 (“where there is an existing estab- 
lished right, and an existing remedy, 
either statutory or at common law, a 
new statute, recognizing the right and 
providing a new remedy, will not be 
held to have superseded the existing 
remedy unless: 1. There is in the 
new Act an explicit repeal of the old 
remedy; or 2. The enforcement of 
the new remedy necessarily presents a 
situation incompatible with the con- 
tinued existence of the old remedy; 
or 3. It clearly appears that by the 
new Act the Legislature intended to 
take over the entire field of opera- 
tions, to the necessary exclusion of 
the old remedy’). (2) New remedy 
as concurrent generally see Actions 
§ 103. 


23. Murphy v. Utter, 22 S.Ct. 776, 
186 U.S. 95, 46 L.Ed. 1070; The Pa- 
quete Habana, 20 S.Ct. 290, 175 U.S. 


168 P. 628, 


- Dorado, 


STATUTES 


new provisions, 


677, 44 L.Ed. 320; District of Colum- 
bia v. Hutton, 143 U.S. 18, 12 Sup.Ct. 
Rep. 369; Fisk v. Henarie, 12 S.Ct. 207, 
142 U.S. 459, 35 L.Ed. 1080; Tracy v. 
Tunly,) 20 2S:Cty 5234 “W.S: 206,433 
L.Ed. 879; Cook County Nat. Bank 
Ve. Sir2sSietw 5614107 W802 4455727 
L.Ed, 587; King v. Cornell, 1 S.Ct. 
3125 106 U.S2 395,127 La.) 603/46 UiasS: 
v. Claflin, 97 U.S. 546, 553 note, 24 L. 
Hd. 11082,51085; <U. US. ov... Tynen, 11 
Wall. 88, 20 L.Ed. 158; Daviess v. 
Fairbairn, 3 How. 636, 11 L.Ed. 760; 
Callaway v. Bohler, 291 F. 243 [aff 45 
S.Ct. 431, 267 U.S. 479, 69 L.Ed. 745]; 
Rogers v. Nashville, ete., R. Co., 91 
FY. 299, 33 C.C.A, 517; Butler ve Rus- 
sell, 4 F.Cas.No. 2,243, 3 Cliff. 251; 
U. S. v. Barr, 24 F.Cas.No. 14,527, 4 
Sawy. 254; U.S. v. One Gase of Hair 
Pencils, 27 F.Cas.No. 15,924, 1 Paine 
400; Arden v. U. S., 13 Cust.App. 42; 
Jones v. U. S., 50 Ct.Cl. 344; Elmer 
Vay UES, 45> Ct. C1290. 


Ala.—Levy, Aronson v. Jones, 93 So. 
7338, 208 Ala. 104; Allgood v. Sloss- 
Sheffield Steel, ete., Co., 71 So. 724, 
196 Ala. 500; Prowell v. State, 39 So. 
164, 142 Ala. 80; Edson v. State, 32 So. 
308, 134 Ala. 50; State v. Kirkpatrick, 
95 So. 490, 19 Ala.App. 50. 


Ariz.—Olson v. State, 285 P. 282. 


Ark.—Louisiana Oil Refining Co. v. 
Rainwater, 37 S.W.(2d) 96; Johnson 
County v. Hartman, 8 S.W.(2d) 469, 
177 Ark. 1009; State v. White, 281 
S.W. 678, 170 Ark. 880; Babb v. El 
278 S.W. 649, 170 Ark. 10; 
Massey v. State, 269 S.W. 567, 168 Ark. 
174; Sanderson v. Williams, 218 S.W. 
179, 142 Ark. 91; Bell v. State, 180 
S.W. 186, 120 Ark. 530; Eubanks v. 
Futrell, 166 S.W. 172, 112 Ark. 437; 
Polk v. Booker, 165 S.W. 262, 112 Ark. 
101; Milwee v. Horatio Special School 
Dist. Bd. of Directors, 150 S.W. 391, 
105 Ark. 77; Helena v. Dunlap, 143 
S.W. 188, 102 Ark. 131; Campbell v. 
Samples, 122. S.W. 110, 92° Ark.» 79; 
Hampton v. Hickey, 114 S.W. 707, 88 
Ark. 324; Western Union Tel. Co. v. 
State, 101 S.W. 745, 82 Ark. 302; Law- 
yer v. Carpenter, 97 S.W. 662, 80 Ark. 
411; Inman vy. State, 47 S.W. 558, 65 
Ark. 508; Hogane v. Hogane, 22 S.W. 
167, 57 Ark. 508; Wood v. State, 1 
S.W. 709, 47 Ark. 488. 


Cal.—Dillon v. Bicknell,. 47 P. 937, 
116 Cal. 111: Maxwell v. Los Angeles 
County, 32 P. 443; Journal Pub. Co. v. 
Whitney, 32 P. 237, 97 Cal. 283; Men- 
docino County v. Mendocino Bank, 24 
P. 1002, 86 Cal. 255; Peo. v. Henshaw, 
18 P. 413, 76 Cal. 436; Ex p. Benjamin, 
4 P, 23, 65 Cal. 310; State v. Conkling, 
19 Cal. 501; Sacramento v. Bird, 15 
Cal. 294. 


Colo.—Hessick v. Moynihan, 262 P. 
907, 83 Colo. 43; Peo. v. Canp, 158 P. 
143, 61 Colo. 396; ‘Lace y. Peo., 95 P. 
302, 43 Colo. 199; Peo, v. Ames, 60 
P. 346, 27 Colo. 126. 


Del.—State v. Fahey, 126 A. 730, 32 
Del. 504; State v. Verderamo, 96 A. 
758, 29 Del. 72. 


D.C.—U. S. v. Macfarland, 18 App. 
D.C. 120. 

Fla.—Sparkman v. State, 71 So. 34, 
71 Fla. 210; Jacksonville v. Bowden, 
64 So. 769, 67 Fla. 181, L.R.A. 1916D 
913)" Ann.Cas- L971 5D) 599; State v. 
Palmes, 3 So. 171, 23 Fla. 620. 


Ga.—Sims v. State, 68 S.E. 493, 7 
Ga.App. 852. 
Hawaii.—tTerr. v. Wills, 26 Hawaii 
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whole subject then considered by the legislature, 
and to prescribe the only rules in respect thereto, 
it operates as a repeal of all former statutes re- 
lating to-such subject matter.?? 
not only where the former acts are inconsistent or 


The rule applies 


469, 475 [quot C.J.]. 
Idaho.—Peo. v. Lytle, 1 Idaho 143. 


Ill.—Chicago, etc., Coal Co. y. Peo., 
ite 75 Laff 73 N.E..770, 214 111. 


Ind.—State v. Tuhey, 128 N.E. 689; 
Kramer vy. Beebe, 115 N.E. 83, 186 Ind. 
349; Frank y. City of Decatur, 92 N.B. 
173, 174 Ind. 388; Findling v. Foster, 
81 N.E. 480, 84 N.E. 529, 170 Ind. 325; 
Crowell v. Jaqua, 15 N.E. 242, 114 Ind. 
246; Wright v. Hancock County, 98 
Ind. 88; Dowdell v. State, 58 Ind. 333; 
Quick v. Smith, 159 N.H. 556, 86 Ind. 
App. 676; Cleveland v. Emerson, 99 
N.E. 796, 51 Ind.App. 339; Milligan v. 
Arnold, 98 N.E. 822, 50 Ind.App. 559; 
Klauss v. Citizens’ Nat. Bank, 93 N.E. 
558, 46 Ind.App. 683; Allen v. Salem, 
38 N.E. 425, 10 Ind.App. 650; Koons v. 
Cluggish, 34 N.E. 651, 8 Ind.App. 232. 


Iowa.—Diver v. Keotuk Say. Bank, 
102 N.W. 542, 126 Iowa 691. 


Kan.—Topeka v. McCabe, 99 P. 602, 
79 Kan. 329; State v. Studt, 1 P. 635, 
31 Kan. 245. 


Ky.—Gay v. Com., 21 S.W.(2d) 480, 
231 Ky. 396; Ex p. Lawrence, 265 S.W. 
287, 204 Ky. 568; Com. v. Florence, 
232 S.W. 369, 192 Ky. 236; Gorham v. 
Luckett, 6 B.Mon. 146. 


La.—Knight v. Webster. Parish 
School Bd.. 114 So. 104, 164 La. 482; 
State v. Chicago, ete., R. Co., 62 So.: 
934, 1383 La. 304; State v. Henderson, 
45 So. 430, 120 La. 5385; Hart v. New 
Orleans, 24 La.Ann. 290. 


Me.—Smith v. Sullivan, 71 Me. 150. 


Md.—Bay Bridge Ferry Corp. v. 
Queen Anne’s County, 153 A. 441, 160 
Md. 898; Montel v. Consolidation Coal 
Co., 39 Md. 164. 


Mass.—O’Connor v. Boyden, 167 
N.E. 268; Godfrey v. Boston Building 
Comr., 161 N.E. 819, 263 Mass. 589; 
ovis v. Kirby, 68 N.E. 843, 184 Mass. 


Mich.—Peo. v. Marxhausen, 171 
N.W. 557, 204 Mich. 559, 3 A.L.R. 1505; 
Peo. v. Daily, 144 N.W. 890, 178 Mich. 
354; Atty.-Gen. v. Railroad Comr., 
76 N.W. 69, 117 Mich. 477; Ellis v. 
Parsell, 58 N.W. 839, 100 Mich. 170; 
Shannon v. Peo., 5 Mich. 71. 


Minn.—Clark v. Baxter, 108 N.W. 
838, 98 Minn. 256; School Dist. No. 
1 v. Eckert, 87 N.W. 1019, 84 Minn. 
417; Nicol v. St. Paul, 88 N.W. 375, 
80 Minn. 415. 


Miss.—Swift v. Sones, 107 So. 881, 
142 Miss. 660; State v. Wyoming Mfg. 
Co., 108. So: 11, 188 Miss. 249; Glay 
County v. Chickasaw County, 1 So. 
753, 64 Miss. 534; Swann vy. Buck, 40 
Miss. 268. 


Mo.—Meriwether v. Love, 67 S.W. 
250, 167 Mo. 514; 
haber, 6 S.W. 372, 94 Mo. 430; State 
v.. Stell, “(App,)) (14 2S UWi(20a)" 515: 
Maret v. Hough, (App.) 185 S.W. 544, 


Mont.—Weber v. Helena, 297 P. 455, 
461 [quot Cyc]. 


Neb.—State v. Omaha El. Co., 106 
N.W. 979, 110 N.W. 874, 75 Neb. 637. 


Nev.—State v. Rogers, 10 Ney. 319; 
Thorpe v. Schooling, 7 Ney. 15. 


N.J.—O’Neill v. Johnson, 123 A. 538, 
99 N.J.Law 317; Thomas Harrington’s 
Sons Co. v. Jersey City, 75 A. 943, 78 
N.J.Law 610; Hotel Registry Realty 
Corp. v. Stafford, 57 A. 145, 70 NJ. 
Law 528; Tomlin v. Hildreth, 47 A. 


Manker v. Faul-.° 
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in conflict with the new act,?4 but also even where 
the former acts are not necessarily*®> repugnant*® 


649, 65 N.J.Law 438; Camden v. Var- 
ney, 43 A. 889, 63 N.J.Law 325; An- 
derson v. Camden, 33 A. 846, 58 N.J. 
Law 515; De Ginther v. New Jersey 
Home for Education, etc., of Feeble- 
Minded Children, 33 A. 968, 58 N.J. 
Law 354; Haynes v. Cape May, 19 A. 
176, 52 N.J.Law 180; Crown v. Regna 
Constr. Co., (Ch.) 146 A. 346 [aff 150 
A. 918}; Riverton Bd. of Education v. 
Tait, 86 A. 379, 81 N.J.Ea. 161 [aff 
83 A. 459, 80 N.J.Eq. 94]; Board of 
Health v. Vineland, 65 A. 174, 72 N.J. 
Eq. 289 [aff 68 A. 110, 72 N.J.Eq. 862]; 
In re Gopsill, 77 A. 793, 77 N.J.Eq. 215; 
Mersereau v. Mersereau Co., 26 A. 682, 
51 N.J.Eq. 382; Bracken v. Smith, 39 
N.J.Eq. 169; Industrial School Dist. 
v. Whitehead, 13 N.J.Eq. 290; Frei- 
litzsch v. Baéyonne Bd. of Education, 
143A. 822, 7 N.J.Misc. 7. 


N.M.—Ellis v. New Mexico Constr. 
Co., 201 P. 487, 27 N.M. 312; State v. 
Romero, 140 P. 1069, 19 N.M. 1; Tafoya 
v. Garcia, 1 N.M. 480. 


N.Y.—Brigham v. New York, 124 
INDE 209, 0227 IN.¥. 5753... Buetalo sv. 
Lewis, 84 N.E. 809, 192 N.Y. 193; Mat- 
ter of New York Inst. for Instruction, 
etc., 24 N.E. 378, 121 N.Y. 234, 25 Abb. 
N.Cas. 31; Horton v. Cantwell, 5 N.E. 
546, 108 N.Y. 255, 28 N.Y.Wkly.Dig. 
201; Lyddy v. Long. Island City, 10 
N.E. 155, 104 N.Y. 218; Peo. v. Jaehne, 
8 N.E. 374, 103 N.Y. 182; Peo. v. Gold, 
ete., Tel. Co., 98 N.Y. 67; Heckmann 
v. Pinkney, 81 N.Y. 211 [aff 8 Daly 
466, 6 Abb.N.Cas. 871]; Vidi v. United 
Surety Co., 140 N.Y.S. 612, 155 App. 
Div. 502; McDermott v. Nassau Blec- 
tric R. Co., 32 N.Y.S:884, 85 Hun 422 
[aff 42 N.E. 724, 147 N.Y. 700]; Ex- 
eelsior Petroleum Co. v. Embury, 67 
Barb. 261 [aff 68 N.Y. 422]; Dexter, 
ete., Plank Road Co. y. Allen, 16 Barb. 
15; Schenectady v. Schenectady R. Co., 
194: N.Y.S. 375, 118 Misc. 676. 


N.C.—Winslow vy. Morton, 
417, 118 N.C. 486. 


Ohio.—Goff v. Gates, 100 N.B.. 329, 
87 OhioSt. 142. 


Okl.—State v. Oklahoma County Su- 
per. Ct., 136 P. 424, 40 Okl. 120; Erwin 
v. Wheeler, 120 P. 1098, 31 Okl. 331; 
Hine v. Gokey, 102 P. 77, 23 Okl. 870; 
TEs v. State, 121 P. 278, 7 OkI1.Cr. 


Or.—Stingle v. Nevel, 9 Or. 62. 


Pa.—Hammond vy. Aluminum Co., 
104 A. 660, 261 Pa. 370; Com. v. Moore, 
100 A. 260, 255 Pa. 402; Long v. Phil- 
lips, 88 A. 437, 241 Pa. 246; Ft. Pitt 
Bldg., etc., Assoc. v. Model Plan Bldg., 
ete., Assoc., 159 Pa. 308,'28 A. 215; 
Knoblauch’s License, 28 Pa.Super. 
323; Phillips v. Barnhart, 27 Pa.Su- 
per. 26; First Nat. Bank v. Richmond 
Mpwe 262 Pa.Dist.. 6589 Com. - i) Aon- 
nelly, 26 Pa.Dist. 517; Williams v. 
Burgess, 24 Pa.Dist. 638; In re Dept. 
of Labor & Industry, 22 Pa.Dist. 899; 
Hatton v. Brooks, 21 Pa.Dist. 817; In 
re Dist.-Atty., 14 Pa.Dist. 635; Boyer 
Wo Carroll, 12, Pa. Dist. 487; Com.” vy, 
Monoghue,. 1. Pa.Dists, 325). Comey, 
Jones, 1 Pa. Dist. 29; In. re: Certifi- 
cates, 37 Pa.Co. 81; In re Brindle, 27 
Pa:Co. 191%) In re ‘Coal Tp., 28 Pa.Co: 
587; Com. v. Brown, 20 Pa.Co. 139; 
In re Wetherill Steel Casting Co., 5 
Pa.Co. 387; Com. v. Shubel, 4 Pa.Co. 
Zit a@OM.. Va, onubel, 4 .Pa.60.. 12. 


Philippine.—Pelaez v. Abreu, 
Philippine 415. 


Porto Rico.—Guerra v, Treasurer, 8 
_Porto Rico 280; Ex p. Gonzales, 7 
- Porto Rico 451. 


S.C.—Branchville Motor Co.'v, Ad- 


24 S.E. 


26 


STATUTES 


new act. 


den, 155 S.E. 277, 158 S.C. 90. 


Tenn.—Melton v. State, 23 S.W.(2d) 
662, 160 Tenn. 273; Haley v. State, 299 
S.W. 799, 156 Tenn. 85; State v. Dixie 
Finance Co., 278 S.W. 59, 152 Tenn. 
306. 


Tex.—Dallas Cons. Electric St. R. 
Co! ve Statey (120° S:W.. 997,102) Tex: 
570: State v. Travis County, 21 S.W. 
1029, 85 Tex. 485 [rev (Civ.App.) 21 
S.W. 119]; Rogers v. Watrous, 8 Tex. 
62, 58 Am.D. 100; First Nat. Bank v. 
Lee County Cotton Oil Co., (Civ.App.) 
250 S.W. 313 [aff (Commn.App.) 274 
Sow. 12 713" tarold\iv.) State, outex, 
App. 157; Etter v. Missouri Pac. 4 
Co., 2 Tex.App.Civ.Cas. § 58; Schley 
v. Hale, 1 Tex.App.Civ.Cas. § 930. 


Vt.—Ex p. Turner, 102 A. 943, 92 
Vt. 210. 


Va.—Brown’s Committee v. West- 
ern State Hospital, 66 S.E. 48, 110 Va. 


321; Somers v: Com:, 33°S.E. 381, 97 
Va. 759; Hogan vy. Guigon, 29 Gratt. 
(70 Va.) 705. 


Wash.—State v. Kinnear, 261 P. 795, 
145 Wash. 686; State v. George, 146 P. 
378, 84 Wash. 113; Bradley Hngineer- 
ing, etc., Co..v. Muzzy; 103 P..37, 54 
Wash. 227, 18 Ann.Cas, 1072; Ex p. 
Donnellan, 95 P. 1085, 49 Wash. 460; 
Baer iv. Choir, 32P>. 776; 36) P=286; 47 
Wash. 631; State v. Carbon Hill Coal 
Co., 80 P. 728, 4 Wash. 422. 


W.Va.—Farmers’, ete, Bank vy. 
Kingwood Nat. Bank, 101 S.E. 734, 85 
W.Va. 371; Cunningham v. Cokely, 90 
S:2546, 79. W.Va. -60,~ L.R.AL1917B 
718; Gilbert v. Johnson, 90 S.E. 111, 
78 W.Va. 658; Brown v. Preston Coun- 
ty Ct. 90 S.E. 166, 78' W.Va. 644; 
Grant v. Baltimore, ete., R. Co., 66 
S.E. 709, 66 W.Va. 175. 


Wis.—Madison v. Southern Wiscon- 
sin R. Co., 146 N.W. 492, 156 Wis. 352 
Beta) S.Ct. 400, 240 U.S. 457, 60 L.Ed. 
CECH 


Wyo.—tTucker v. State, 251 P. 460, 
35 Wyo. 430. 


N.S.—Rex v. Chapman, 37 Can.Cr. 
Cas. 194, 66 Dom.L.R. 62. 


Que.—Daly v. Amherst Park Land 
Co., 18 Que.Super. 516. 


“A repeal by implication is accom- 
plished where the Legislature takes 
up the whole subject anew and covers 
the entire ground of the subject-mat- 
ter of a former statute and evidently 
intends it as a substitute.” Babb v. 
es Dorado, 278 S.W. 649, 170 Ark. 10, 


“It is a recognized principle that 
the enactment of a statute which 
seems to have been intended to cover 
the whole subject to which it relates, 
impliedly repeals all existing statutes 
touching the subject.” Doyle vy. Kir- 
by, 68 N.E. 848, 184 Mass. 409, 411. 


-~ [a] Rule applied.—(1) “If two acts 
are of the same nature and upon the 
same subject, the later repeals the 
former by implication, if there is no 
different field of operation.” Jefferson 
County Board of Revenue vy. Hewitt, 
90 So. 781, 206 Ala. 405, 406. (2) A 
new act which extends and enlarges a 
right before existing impliedly re- 
peals the act by which the right was 
created or given. Polk v. Booker, 165 
S.W. 262, 112 Ark. 101; Hampton vy. 
Hickey, 114 S.W. 707, 88 Ark. 324; 
Rauch v. Marion County, 124 N.E, 
704, 72 Ind.App. 412; Garrison v. 
Richards, (Tex.Civ.App.) 107 S.w. 
861. (8) Where a later statute es- 
tablishing a general system for gov- 
ernment is silent as to repeal of 
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in express$? terms,?® or in all respects,*® to the 
In order to effect a repeal by implica- 


former statutes relating to the same 
subject, an intention to repeal the 
earlier statute is implied. Hammond 
vy. Aluminum Co., 104 A. 660, 261 Pa. 
370. 


34. Ala.—Allgood v. Sloss-Shef- 
field Steel, etc., Co., 71 So. 724, 196 
Ala. 500. 


Ark.—State v. White, 231 S.W. 678, 
170 Ark. 880. ‘ 


Mass.—Com., v. Allen, 133 N.E. 625, 
240 Mass. 244 [foll Framingham v. 
Allen, 133 N.E. 629, 240 Mass. 253]; 
Warr v. Hodges, 125 N.E. 557, 234 
Mass. 279. 


Mont.—State v. Quinn, 107 P. 506, 
40 Mont. 472. 


N.J.—Trenton, etc., Tract. Corp. v. 
Trenton, 116 A. 321, 97 N.J.Law 84. 


W.Va.—Farmers’, ete, Bank v. 
Kingwood Nat. Bank, 101 S.E. 734, 85 
W.Va. 371. 


Repeal, on ground of inconsistency, 
of former act relating to same subject 
see supra § 515. i 


35. Sims v. State, 68 S.E. 493, 7 
Ga.A. 852; Bradley Engineering, etc., 
Co. v. Muzzy, 103 P. 37, 54 Wash. 227, 
18 Ann.Cas. 1072. 


36. Ala.—State v. Kirkpatrick, 95 
So. 490, 19 Ala.App. 50 [certiorari den 
95 So. 494, 209 Ala. 16]. 


Ariz.—Olson v. State, 285 P. 282. 


Minn.—School Dist. No. 1 v. Eckert, 
87 N.W. 1019, 84. Minn. 417; Nicol v. 
St. Paul, 83 N.W. 375, 80 Minn. 415. 


Miss.—Swift v. Sones, 107 So. 881, 
142 Miss. 660; State v. Wyoming Mfg. 
Co., 103 So. 11, 188 Miss. 249. 


N.J.—Anderson v. Camden, 
846, 58 N.J.Law 515. 


N.M—Ellis v. New Mexico Constr, 
Co. 20L Paes 2 IN Vie obo: 


Tex.—Dallas Cons. Electric S. R. 
Co. v. State, 120 S.W. 997, 102 Tex. 570 
[aff (Civ.App.) 118 S.W. 879]. 


Vt.—Ex p.- Turner, 102 A. 948, 92 
Vt. 210; 


c7. U.S. v. Tynen, 11 Wall. (U.S:) 
88, 20 L.Ed. 153; Jones v. U. S., 50 Ct. 
Cl. 344; Sanderson v. Williams, 218 
S.W. 179, 142 Ark. 91; Peo. v. Jaehne, 
8 N.B.374, 103 N.Y. 182, 4 N.Y (Cr. 478 
Peo. v. Gold, etc., Tel. Co., 98 N.Y. 67. 


38. Ark.—Massey v. State, 269 S.W. 
567, 168 Ark. 174; O'Neill v. Johnson, 
123 AU 538,99) NJ. Law 317; ) Matter 
of New York Inst. for Instruction, 
ete., 24 N.E. 378, 121 N.Y. 284, 25 Abb. 
N.Cas. °31. 


[a] Rule explained.—‘‘Under this 
rule the implication does not rest on 
inconsistency or repugnancy, in the 
restricted sense in which these terms 
are generally used. It arises as a 
matter of legislative intention, dis- 
closed by the character of the act, its 
title or preamble and subject matter, 
and inconsistency, so far as it may be 
deemed to enter into the inquiry is of 
a broader kind, namely, inconsistency 
between the old law and the legisla- 
tive intent shown by the new. It is 
not inconsistency or repugnanecy be- 
tween words, phrases or clauses, con- 
sidered as such, but inconsistency be- 
tween the acts considered as entire- 
ties.” Grant v. Baltimore, etc., R. Co., 
66 S.E. 709, 66 W.Va. 175, 179. 


39. Daviess v. Fairburn, 3 How. 
(U.S.) 686; Sparkman vy. State, 71 So. 
34, 71 Fla. 210; Brigham v. New York, 
124 N.E. 209, 227 N.Y. 575. 
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tion on this ground it must appear that the subse- 
quent statute covered the whole subject matter of 
the former one,?° and was intended as a substitute 
If the later statute does not cover the 
entire field of the first and fails to embrace within 
its terms a material portion of the first, it will not 
repeal so much of the first as is not included with- 


for it.4} 


in its scope.*? 


40. Stevens v. Biddle, 298 F. 209; 
Newark Express, ete., Co. v. Delaware, 
ete., BR. Co., 98 A. 472, 89 N.J.Law 494; 
Iola State Bank v. Mosley, (Tex:Civ. 
ADD.) 259 S.W. 227; and cases infra 
note 


fa] All cases must be removed 
from operation of the former statute. 
Peo. v. Sweitzer, 107 N.E. 902, 266 Ill. 
459, Ann.Cas.1916B 586. 


41. U.S—Mills v. Smith, 177 F. 
652, 101 CCA. 2708. 


Hawaii—tTerr. v. Wills, 26 Hawaii 
469, 474 [quot Cyc]. 


Ind.—Indianapolis Water Works 
Co. v. Burkhart, 41 Ind. 364; Bell v. 
Hiner, 44 N.E. 576, 16 Ind.App. 184; 
Allen v. Salem, 38 N.E. 425, 10 Ina. 
App. 650; Beaver v. Wilkinson, 37 
N.H. 188, 9 Ind-App. 693; Specter -v. 
Kimball, ete., Stone Co., 34 N.E. 452, 
7 Ind.App. 157; Taylor v. Dahn, 34 
N.E. 121, 6 Ind.App. 672, 51 Am.S.R. 
312. 


Kan.—Gilbert v. Craddock, 72 P. 
869, 67 Kan. 346. 
Ky.—Pxall v. Holland, 179. S.W. 


241, 166 Ky. 315. 

Me.—Harris’ Case, 126 A. 166, 124 
Me. 68; Newport Municipal Officers 
v. Maine Cent. R. Co., 123 A. 172, 123 


Me. 383; 
114 A. 865; Eden vy. Southwest Har- 
bor, 81 A. 1003, 108 Me. 489. 


Néb.--State v. Omaha Elevator Co., 
106 N.W. 979, 110 N.W. 874, 75 Neb. 
637. 

N.Y.—Heppenstali vy. Baudouine, 
132 N.Y.S. 511, 73 Misc. 118, 148 App. 
Div. 892. 

N.C.—State Sanatorium v. State 
Treasurer, 92 S.H. 689, 173 N.C. 810; 
College v. Lacy, 41 S.E. 934, 130 N.C. 
364. 

Or.—Messick vy. Duby, 168 P: 628, 
86 Or. 366, 373 [quot Cyc]. 


Pa.—Allegheny City v. McClurkan, 
14 Pa. 81. 


Wash.—State -v. Caldwell, 387. P. 
669, 9 Wash, 336. 
42. Hawaii—Terr. v. Wills, 26 


Hawaii 469, 474 [quot Cyc]. 


Neb.—State v. Omaha El. Co., 106 
N.W. 979, 110 N.W. 874, 75 Neb. 6387. 


Okl.—In re State to Issue Bonds to 
Fund Indebtedness, 127 P. 1065, 33 
Oxkl1. 797. ' 

Or.—Messick v. Duby, 168 P. 628, 
86 Or. 366, 373 [quot Cyc]. 


Pa.—Com. v, Curry, 132-A. 370, 285 
Pa. 289; Snyder v. Lewis, 13 Pa.Dist. 
&Co. 223. 


“Where there is no specific repeal 
of a prior act, or of any named part 
of it, by a subsequent statute on the 
same general subject, and where, as 
in the present instance, the. latter, 
while omitting a definite provision of 
the former, yet contains nothing 
touching on, much’ less actually an- 
tagonistic to, the omitted part, the 
Jast legislation, in the absence of a 
demonstrated intention to deal with 
every aspect of the general subject 
in hand, does not necessarily repeal 
such omitted part.” Com. v. Curry, 


In re Opinion of Justices, |: 


STATUTES 


General. 


[§ 521] (d) Revision or 
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Codification—aa. In 


(aa) Revision—aaa. In General. It is a 
familiar and well-settled rule that a subsequent 
statute, revising the whole subject matter of a 
former one, and evidently intended as a substitute 
for it, although it contains no express words to 
that effect, must operate to repeal the former*® 


to the extent to which its provisions are revised and 


132 A. 370, 285 Pa. 289, 294, 


43. U.S.—District of Columbia v. 
Hutton, 12 S.Ct. 369, 143 U.S. 18, 36 
L.Ed. 60; Murdock v. Memphis, 20 
Wall. 590, 22 L.Hd. 429; Rogers v. 
Nashville, ete., R. Co., 91 F. 299, 33 
C.C.A.- 517; Kent v. U. S., 73° F.. 680, 
19 C.C.A. 642; Butler v. Russell, 4 
F.Cas.No. 2,248, 8 Cliff. 251; U.S. v. 
Cheeseman, 25 F.Cas.No. 14,790, 38 
Sawy. 424. 


Ark.—Western Union Tel. Co. v. 
State, 82 Ark. 302, 101 S.W. 745; Law- 
yer v. Carpenter, 97 S.W. 662, 80 Ark. 
411; Pulaski County v. Downer, 10 
Ark. 588. 


Cal.—Harris v. Cooley, 152 P. 300, 
171 Cal. 144; Mack v. Jastro, 58 P. 
372, 126’ Cal. 130; Dillon v. Bicknell, 
a0 P9376 Calo dil Statecv. Con- 
kling, 19 Cal. 501; In re Weymann, 268 
P. 971, 92 Cal.App. 646; Orange Coun- 
ty, Santa Ana School Dist. v. Talbert, 
124 PB. 872, 19 Cal.App. 104. 


Del.—Husbands v. Talley, 47 A. 
1009, 19 Del. 88. 
Fla.—Flood v. State, 129 So. 861; 


State v. Stoutamire, 123 So. 834, 98 
Fla. 486; State v. Rose, 122 So. 225, 
97 w#la.. 710; Jernigan v. Holden, 16 
So. 413, 34 Fla. 530. 


Hawaii.—Pedro v. Hapai, 28 Hawaii 
744, 


Ill.—Peo. v. Borgeson, 166 N.E. 451, 
335 Ill. 186; Freeman y. Peo., 89 N.E. 
667, 242 Ill. 152; State Bd: of Health 
Vo dROSS; GON Bis Stas 190 TIT 87> -Latt 
91 Ill.App. 281]; Schwartz v. Ritter, 
57 N.E. 887, 186 Ill. 209; Canal Comrs. 
v. East Peoria, 53 N.E. 633, 179 Ill. 
214 [aff 75 Tll.App. 450]; Devine v. 
Cook County, 84 Ill. 590; Culver v. 
Chicago Third Nat. Bank, 64 Ill. 528; 
Illinois, ete., Canal:'v. Chicago, 14 Ml. 
334; Peo. v. Western Electric Co., 195 
Tll.App. 510; Shinners v. Royal Coal, 
etc., Co., 188 Ill.App. 335. 


Ind.—Findling v. Foster, 81 N.E. 
480, 84 N.E. 529, 170 Ind. 325; Thom- 
as v. Butler, 38 N.E. 808, 139 Ind. 245; 
Nash v. State, (App.) 166 N.E. 252. 


La.—State vy. Judge Cr. Dist. Ct., 37 
La.Ann, 578. 


Me.—Towle vy. Marrett, 3 Me. 22, 14 
Am.D. 206. 


Md.—State v. Gambrill, 81 A. 10, 
115 Md. 506; Montel vy. Consolidation 
Coal Co., 39 Md. 164; Frederick v. 
Groshon, 30 Md. 436, 96 Am.D. 591. 


Mass.—Com. v. Cooley, 10 Pick. 37; 
Bartlet v. King, 12 Mass. 537, 7 Am.D. 
99; Goodenow v. Buttrick, 7 Mass. 
140. 


Miss.—Clay County v. Chickasaw 
County, 1 So. 753, 64 Miss. 534. 


Mo.—Poindexter v. Pettis County, 
246 S.W. 38, 295 Mo. 629; State v. 
Shields, 130 S.W. 298, 230 Mo. 91; St. 
Joseph v. Sperry, 176 S.W. 1073, 189 
Mo.App. 481; State v. Brodie, 143 S. 
W. 69, 161 Mo.App. 538; Davidson v. 
Schmidt, 124 S.W. 552, 146 Mo.App. 
358. 

Nev.—Gill v. Goldfield Cons. Mines 
Co., 176 P. 784, 438 Nev. 1; State v. 
Rogers, 10 Nev. 319; Thorpe v. School- 
ing, 7 Nev. 15. 24 


N.H.—Tilton vy. Sanbornton, 100 A. 


981, 78 N.H. 389; Boston Ice Co. v. 
Boston, etc., R. Co., 86 A. 356, 77 N:.H. 
6, 45 L.R.A.N.S. 845, Ann.Cas.1914A 
1090; Wakefield v. Phelps, 37 N.H. 
295; Leighton vy. Walker, 9 N.H. 59. 


N.Y.—Pratt Inst. v. New York, 75 N. 
EH. 1119, 183 N.Y. 151, 5 Ann.Cas, 198; 
Peo. v. Peck, 51 N.E. 412, 157 N.Y. 51; 
In re New York Inst. for Instruction 
of Deaf, etc., 24 N.E. 378, 121 N.Y.-234, 
25 Abb.N.Cas. 31; In re New York Ba. 
Street Opening, 33 N.Y.S. 299, 86 Hun 
267 [app dism 42 N.E. 721, 148 N.Y. 
731]; Peo. v. Peck, 50 N.Y.S. 820, 22 
Mise. 477 [aff 52 N.Y.S. 259, 32 App. 
Div. 624 (aff 51 N.E. 412, 157 N.Y. 
51)]; People ex rel. Shipston v. 
Thompson, 187 N.Y.S. 395 [aff 187 N. 
Y.S. 949, 196 App.Div. 923 (aff 132 N.E. 
880, 231 N.Y. 541)]. 


N.D.—Klingensmith v. Siegal, 
N.W. 680, 57 N.D. 768. 


Ohio.—State v. Hollenbacher, 129 
N.E- 702, 101 OhioSt. 478; Lorain 
Plank Road Co. v. Cotton, 12 OhioSt. 
263; Cott-Mohrman Co. vy. Massillon 
Fdy.,. etc., Co., 12 OhioApp. 51. 


Okl.—Harrison y. Harrison, 209 P. 
737, 87 Okl. 91; In re Pidgeon, 198 P. 
309, 81 Okl. 180; Nowata Bd. of Ha- 
ucation v. McCracken, 162 P. 782, 62 
Okl. 173; Garnett v. Goldman, 135 P. 
410, 89 Okl. 516; Hudson v. Ely, 129 
P. 11, 36 Okl. 576; Smock v. Farmers’ 
ae State Bank, 98 P. 945, 22 Okl. 


Or.—Miller y. School Dist. No. 1, 
Mutnomah County, 211 P. 174, 106 
Or. 108; Swensen y. Southern Pac. 
Coy L749 Ps 258,89 Or. 2ioeeReedi ws 
Dunbar, 69 P. 451, 41 Or. 509; Ex p. 
Herdon, (517-\P'3.76,7 35. Oretvie:-bnttle 
v. Cogswell, 25 P. 727, 20 Or. 345; 
Stingle v. Nevel, 9 Or. 62. 


Pa.— Garr’ v.Fuls; 133 7A. 150286 
Pa. 13750 Com.v..Curny, 132 “Av 370, 
285 Pa. 289; Jefferson County v. Rose 
Tp., Jefferson County, 129 A. 78, 283 
Pa. 126, 132 [cit Cyc]; Murdoch v. 
Biery, 112 A. 772, 269 Pa. 577: Sny- 
der’s App., 153 A. 436, 302 Pa. 259 [aff 
sub nom. Ordinance of Pittsburgh, 99 ~ 
Pa.Super. 467]; Ft. Pitt Bldg., etc., 
Assoc. v. Model Plan Bldg., ete.:, As- 
soc. 728 (AS “2105,) "159" Pas S08" Ineawre 
Johnston, 33 Pa. 511; Com. v. Super- 
intendent of House of Correction, 64 
Pa.Super. 613; Wick v. Alworth, 62 
Pa.Super. 34; Reeves’ App., 33 Pa.Su- 
per. 196; Brown v. Wertz, 28 Pa.Dist. 
828; Com. v. Alleva, 35 Pa.Co. 171; 
Huizizer v. Northampton County, 19 
Pa.Co. 385; Com. v. Cromley, 1 Ashm. 
Lg? 


Porto Rico.—Cortes v. Crehore, 24 
Porto Rico 403. 


S.D.—-Sands vy. Cruickshank, 80 N. 
WW Lice on Se Dey ake 


Tenn.—Melton v. State, 23 S.W.(2d) 
662, 160 Tenn. 273; Malone v. Wil- 
liams, 103 S.W. 798, 118 Tenn. 390, 
121 Am.S.R. 1002. : 


Tex.—Stirman v. State, 21 Tex. 734; 
Rogers vy. Watrous, 8 Tex. 62, 58 Am. 
D. 100; Jessee v. De Shong, (Civ. 
App.) 105 S.W. 1011; Schley v. Hale, 
1 Tex.App.Civ.Cas. § 930. 


Vt.—Barton Nat. Bank vy. Atkins, — 
47 A. 176, 72 Vt. 33; Giddings v. Cox, 
shpat 607; Farr v. Brackett, 30 Vt. 
344. 
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supplied.44 This is true even though the subse- 
quent statute contains no express words of repeal*® 
and is not repugnant to the former statute.*® The 
revising statute is in effect a legislative declara- 
tion that whatever is embraced in the new statute 
shall prevail, and whatever is excluded therefrom 
shall be discarded;#7 and in some jurisdictions the 
foregoing rule*® is said to rest on this principle,*® 
and not strictly on the ground of repeal by impli- 
eation;°® but in other jurisdictions the repeal is 
said to be by implication.54 Before the rule may 
be held applicable, it must be shown that the subse- 


_ quent statute revised the whole subject-matter of 


the former and was evidently intended as a sub- 
stitution for it.62 Where the scheme of revision 
is intended as a continuation of existing laws, to- 


W.Va.—State v. Michaels, 138 S.B. 
199, 103 W.Va. 634; State v. Harden, 
58 S.E. 715, 60 S.E. 394, 62 W.Va. 313; 


STATUTES 


$52, 10 A.L.R...910; 
kee Electric R., etc., 
623, 144 Wis. 386, 140 Am.S.R. 1025. 


[§§ 521-522 


eether with such changes as are necessary to make 
them more effective or to harmonize them, the re- 
vised laws will not usually operate as a repeal.?* 


Time when repeal effected. A repeal is not ef- 
fected until the revised law goes into effect.** 


[§ 522] bbb. Retained or Omitted Provisions. 
Where the law on a particular subject is revised 
and rewritten, all provisions of the old law which 
are retained in the new act are regarded as hav- 
ing been continuously in force,®® and as not having 
been repealed.®* On the other hand, parts of an 
original act which are omitted from the act as re- 
vised are to. be considered as annulled and re- 
pealed,®’ provided it clearly appears to have been 
the intention of the legislature to cover the whole 


Coal, ete., Co., 188 Ill.App. 334. 


Revision by reénactment generally 
see infra § 531. : 


State v. Milwau- 
Co., 129 N.W. 


State v. Mines, 18 S.E. 470, 38 W.Va. 
125; Conley vy. Calhoun County, 2 W. 
Va. 416. . 


Wis.—Madison v. Southern Wis- 
consin R. Co., 146 N.W. 492, 156 Wis. 
352, 10 A.L.R. 910; State v. Milwau- 
kee Electric R., etc., Co., 129 N.W. 623, 
144 Wis. 386, 140 Am.S.R. 1025; State 
v. Campbell, 44 Wis. 529; Burlander 
v. Milwaukee, etc., R. Co., 26 Wis. 76; 
Lewis v. Stout, 22 Wis. 234. 


Eng.—Rex v. Cator, 4 Burr. 2026, 
98 Reprint 56; Rex v. Davis, Leach 
EH Ce rs0G: 


And see Litchfield v. Roper, 134 S. 


B. 651, 192 N.C. 202 (recognizing 
rule). 
{a] Rule is applicable even when 


the provisions of a prior law are con- 
tained in a special or loca! act. Peo. 
v. Thornton, 57 N.E. 841, 186 Ill. 162; 
Peo. y. Centralia Bd. of Education, 46 
N.E. 1099, 166 Ill. 388; Andrews v. 
Peo., 75 Ill. 605; Jefferson County v. 
Rose Tp., Jefferson County, 129 A. 78, 
283 Pa. 126. 


[b] Intent.—A revision of a whole 
subject evinces an intention to (1) 
supersede (Potter v. Merchants’, etc., 
Trust Co., 224 N.W. 624, 246 Mich. 
456), (2) and repeal (State v. Peverly, 
125 A. 421, 32 Del. 443) (3) the old 
law on the subject, and substitute the 
provisions of the new statute there- 
for (Jernigan v. Holden, 16 So. 413, 
34 Pla. 530; Chicago, etc., R. Co., 
163 N.E. 141, 331 I11. 360; Northern 
Trust Co. v. Chicago R. Co., 149 N.EH. 
422, 318 Ill. 402; Atwood v. Cincin- 
i, ete, R. Co., 147 N.E. 449, 316 
425; Peo. v. Thornton, 57 N.E. 
841, 186 Ill. 162). f 

[a] Leading  case.—Bartlett v. 
King, 12 Mass. 555, 7 Am.D. 99 is a 
jeading case. State v. Michaels, 138 
S.E. 199, 103 W.Va. 634. 


44. Ballaine vy. Seward, 5 Alaska 
734, 737 [quot Cyc]; Melton v. State, 
23 S.W.(2d) 662, 160 Tenn. 2738; Stir- 
man v. State, 21. Tex. 734; Cain v. 
State, 20 Tex. 355; Dickinson v. State, 
41 S.W. 759, 43 S.W. 520, 38 Tex.Cr. 
472. 


45. Alaska.—-Ballaine vy. Seward, 5 
Alaska 1734. : 

Fla.—Jernigan v. Holden, 
413, 34 Fla. 530. 

Ill.—Peo. v. Borgeson, 166 N.E. 451, 
335 Ill. 136. 

Pa.—Garr v. Fuls, 133 A. 150, 286 
Pa. 137. 


Wis.—Madison v. Southern Wis- 
consin R. Co., 146 N.W. 492, 156 Wis. 


16 So. 


46. Alaska.—Ballaine v. Seward, 5 
Alaska 734, 737 [quot Cyc]. 
Cal.—Mack v. Jastro, 58 P. 372, 126 
Cal. 130. 
Fla.—Jernigan v. 
4138, 34 Fla. 530. 
Ill.—Peo. v. Borgeson, 166 N.E, 451, 
335 Ill. 136. 


Or.—Miller vy. Multnomah County 
ye Dist. No. 1, 211 P. 174, 106 Or. 


Holden, 16 So. 


W.Va.—State v. Michaels, 138 S.E. 
199, 103 W.Va. 634. 


47. Northern Trust Co. v. Chicago 
R. Co., 149 N.E. 422, 318 Ill. 402 [rev 
232 Ill.App. 246]; Atwood v. Cincin- 
nati, ete,, R. Co., 147 N.E. 449, 316 
Ill, 425; Peo. v. Fensky, 130 N.E. 689, 
297 Ill. 440; Peo. v. Thornton, 57 N.E. 
841, 186 Ill. 162; Peo. v. Fisher, 195 
teh 307 [aff 113 N.E. 47, 274 Ill. 


Omission of provisions of revised 
act see infra § 522. 


48. See supra text and note 43. 


49. Mack v. Jastro, 58 P. 372, 126 
Cal. 130; State v. Conkling, 19 Cal. 
501; Roche v. Jersey City, 40 N.J. 
Law 257; Bracken vy. Smith, 39 N.J. 
Eq. 169. 


50. See cases supra note 49. 


51. Ark.—Pulaski County v. Down- 
er, 10 Ark, 588. 


Fla.—State v. Rose, 122 So, 225, 97 
Fla. 710. 


Ill.—Peo. v. Borgeson, 166 N.E. 451, 
335 Ill. 136. 


etl ea v. State, (App.) 166 N.E. 


Nev.—Gill v. Goldfield Cons. Mines 
Co., 176 P. 784, 184 P. 809, 43 Nev. 1. 


Okl.—Nowata Bd. of Education y. 
McCracken, 162 P. 782, 62 Okl. 173. 


52. Ballaine v. Seward, 5 Alaska 
734; Indianapolis Water Works Co. v. 
Burkhart, 41 Ind. 364; Mayer v. Mc- 
Laughlin, 80 N.J.Eq. 342, 84 A. 1054; 
Litchfield v. Roper, 134 S.E. 651, 192 
N.C. 202. 


53. Litchfield v. Roper, 134 S.E. 
651, 192 N.C. 202, : a 


54 Murray v. Lewis, 17 Hawaii 
23; State v. Edwards, 38 S.W. 73, 136 
Mo, 360. 


55. Merlo v. Johnston City, ete., 
Coal, etc., Co., 101 N.E. 525, 258 11), 
328 [aff 173 Ill.App. 425]; Smith v. 


,Bloomington Firemen’s Pension Fund, 


212 Ill.App. 122; Shinners y. Royal 


56. Chicago v. Foley, 167 N.E. 779, 
335 Ill. 584; State v. Hanna, 76 So. 
619, 142 La. 224. ; 


57. U.S.—Stead v. Curtis, 191 F. 
529, 112 C.C.A. 468, 205 F. 439, 123 
C.C.A. 507; U. S. v. Bedgood, 49 F. 54. 


Alaska.—Ballaine y. Seward, 5 
Alaska 734, 


Fla.—McCamy v. Payne, 16 So. 267, 
94 Fla. 210 [vacating 113 So. 712, 94 
Fla. 209, and foll Bingham vy. Sum- 
ner, 116 So. 270, 95 Fla. 271]. 


Ga.—Hardy v. State, 103 S.E. 267, 
25 Ga.App. 287. 


Ind.—Morris v. Indianapolis, 94 N. 
E. 705, 177 Ind. 369, Ann.Cas.1915A 
65; State v. Miller, 39 N.E. 148, 664, 
140 Ind. 168. 


Iowa.—Boyd v. Smyth, 205 N.W. 
522, 200 Iowa 687, 43 A.L.R. 1381 [er- 
ror dism 46 S.Ct. 470, 270 U.S. 635, 70 
L.Ed. 772]. 


Ky.—National Bank of the Republic 
v. Current, 134 S.W. 479, 142 Ky. 353; 
Buchannon v. Com., 25 S.W. 265, 95 
Ky. 334, 15 Ky.L. 738; Broaddus v. 
Broaddus, 10° Bush. 299. 


Me.—Pingree v. Snell, 42 Me. 53; 
Buck v. Spofford, 31 Me. 34. 


Md.—Frederick vy. Groshon, 30 Md. 
436, 96 Am.D. 591. 


-Mass.—Blackburn y. Walpole, 9 
Pick. 97; Ellis v. Paige, 1 Pick. 43. 


Miss.—Clay County v. Chickasaw 
County, 1 So. 7538, 64 Miss. 534, 


Mo.—State v. Smiley, 300 S.W. 
317 Mo. 1283. é sity 


Nev.—State v. Scott, 286 P. 119, 52 
Nev. 282 [den reh 285 P. 511, 52 Nev. 
216]; Gill v. Goldfield Cons. Mines Co., 
176 R. 784, 184 P. 309. 43 Nev. 1. 


N.M.—Tafoya v. Garcia, 1 N.M. 480. 
N.Y.—In re Southworth, 5 Hun 55. 
Pa.—Reeves’ App., 33 Pa.Super. 196. 


Tex.—Southern Sales, etc., Co. vy. 
Watterson, (Civ.App.) 34 S.W.(2d) 
331; Briggs v. Buckner, (Civ.App.) 
19 S.W.(2d) 190; Mason y. Rockwall 
County Levee Impr. Dist. No. 1, (Civ. 
App.) 17 S.W.(2d) 841; Hatton v. Mu- 
tual Health, ete., Assoc.,-(Civ.App.) 10 
S.W.(2d) 239; Rosebud Independent 
School Dist. v. Richardson, (Civ.App ) 
2 S.W.(2d) 513; Anderson v. Engler, 
(Civ.App.) 184 S.W. 309; Conway v. 
State, 16 S.W.(2d) 228, 112 Tex.Cr. 
290; Meador v, State, 253 S.W. 297, 
94 Tex.Cr. 608; Flores v. State, 53 S. 
W. 346, 41 Tex.Cr. 166; Schley v. 
Hale, 1 Tex.A.Civ.Cas. § 930. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 522-524] 


subject by the revision;®* but an act or section re- 
lating to a particular subject is not repealed by its 
omission from a revising act which does not relate 
to, legislate on, or revise, that subject.5° 


[§ 523] (bb) Codification or Compilation.®°®° A 
code does not necessarily repeal a prior statute by 
implhieation,*! unless there is manifest repugnance 
between the two®? or the legislature intends the 
code to cover the whole subject and be a substitute 
Under the con- 
struction placed on some constitutional provisions, 
however, an aet, or an amendment or integral part 
thereof, which is not incorporated bodily in a 
subsequent code becomes inoperative and of no 
binding foree.** An act is not repealed,®® nor is 


for prior acts relating thereto.®* 


W.Va.—State v. Michaels, 138 S.B. 
199, 103 W.Va. 634; Rhodes v. J. B. B. 
Coal Co., 90 S.E: 796, 79 W.Va. 71. 


Wis.—Madison v. Southern Wiscon- 
sin R. Co., 146 N.W. 492, 156 Wis. 352, 
10 A.L.R. 910 [aff 36 S.Ct. 400, 240 VU. 
S. 457, 60 L.Ed. 739]; Bentley v. Ad- 
ams, 66 N.W. 505, 92 Wis. 386., 


[a] Presumption from omission.— 
(1) When a statute is revised and a 
provision contained in it is omitted 
in the new statute, the inference is 
that a change in the law was intended 
to be made. Guilford & Sangerville 
Water Dist. v. Sangerville Water Sup- 
ply Co., 154 A. 567, 180 Me. 217; Buck 
v. Spofford, 31 Me.. 34. ..(2). If. the 
omission was by accident, it belongs 


to the legislature to supply it. Buck 
v. Spofford, 31 Me. 34. 
[b] Rule applied.—Where  sub- 


stantive portions of a statute have 


been omitted and repealed by revision,- 


courts cannot supply the omissions 
that are not merely clerical; and 
words which are retained, and that 
were a part of the omitted provisions 
but are useless re-enacted, may be dis- 
regarded as mere surplusage. Davis 
v. Florida Power Co., 60 So. 759, 64 
Fla. 246, Ann.Cas.1914B 965. 


58. Butler v. Russell, 4 F.Cas.No. 
2,248, 3 Cliff. 251; Hardy v. State, 103 
S.E. 267. 25 Ga.App. 287; State v. 
Scott, 286 P. 119, 52 Nev. 232 [den reh 
285 P. 511, 52 Nev. 216]; Gimenez v. 
Brenes, 10 Porto Rico 124. 


59. Wetzell v. Paducah, 117 F. 647: 
Com. v. Grinstead, 55 S.W. 720, 108 
Ky. 59, 21 Ky.L. 1444, 57 S.W. 471, 22 
Ky.L. 377; Conley v. Com., 32 S.W. 
285, 98 Ky. 125, 17 Ky.L. 678; Com. v. 
Carter, 55 Siw. 701, 21 Ky.L. 1509; 
Jennison vy. Warmack, 5 La. 493; 
State v. Smiley, 300 S.W. 459, 317 
Mo. 1283. 


[a] Chapter not revised.—The fact 
that a particular section has not been 
earried forward into the revised stat- 
utes of subsequent dates does not re- 
peal it, where the chapter of which it 
is a part has not been revised. Meri- 
wether v. Overly, 129 S.W. 1, 228 Mo. 
218. 


60. Effect of express: 
Repealing clause see infra § 524. 
Saving clause see infra § 525. 

61. See cases infra this note. 


[a] Prior statutes omitted from 
‘code.—Rogers v. Citizens’ Bank, 101 
S.E. 674, 149 Ga. 568; Wiggins v. 
State, 88 S.E. 411, 17 Ga.App. 748; 
Farley v. State, 77 S.H. 1131, 12 Ga. 
App. 643; Hicks v. Moyer, 73_58.E. 
754,10 Ga.App. 488; Hammer v. State, 
89 N.E. 850, 173 Ind. 199, 140 Am.S.R. 
248, 24 L.R.A.N.S. 795, 21 Ann.Cas. 
1034: Berry v. State, 156 S.W. 626, 
69 Tex.Cr. 602; McGibson v. Roane 
County Ct., 121 S.E. 99, 95 W.Va. 338. 


STATUTES 


cedure ;7? 


See Cochran v. Lanfair, 77 S.E.. 95, 
139 Ga. 249, 258 (“no arbitrary and 
inflexible rule has been applied to the 
determination of whether or not an 
act or a part of an act omitted from 
the code was repealed by the adoption 
of that book. Probably no Procrus- 
tean rule can be announced on the 
subject’). 


62. Rosasco v. Tuolumne County, 
77 P. 148, 148 Cal. 430; M. C. Kiser 
Co. v. Bonnett, 122 S.B. 338, 157 Ga. 
555; Georgia R., ete., Co. v. Wright, 
53 S.H. 251. 124 Ga. 596: Murray v. 
State, 37 S.E. 111,-112 Ga. 7; Lyon 
v. Fisk, 1 La.Ann. 444: Litchfield ‘v. 
Roper, 134 S.E. 651, 192 N.C. 202. 


[a] Statutes which were not ir- 
reconcilable before codification do not 
become repugnant when part of them 
are codified by the reénactment of 
substantially similar provisions. 
Paszkowski v. Stony Brook Paper Co., 
96 N.E. 129, 210 Mass. 86. ’ 


63. Alaska.—Ballaine v. Seward, 5 
Alaska 734. 


eg ee v. Carney, 33 Ark. 


Mont.—State v. Miller, 160 P. 513, 
52 Mont, 562. 


N.C.—Litchfield v. Roper, 134 S.E. 
651, 192 N.C. 202. 


Okl.—Ripey v. Art Wall Paper Mill, 
112 P. 1119, 27 Okl. 600. 


Porto Rico.—Ex p. Leroy, 17 Porto 
Rico 1008. : 


64. Rutledge v. Greenville, 152 S. 
BH. 700, 155 S.C. 520; Palmetto Lum- 
ber Co. v. Southern Ry., 151 S.E. 279, 
154 S.C. 129: State v. Meares, 145 S. 
E. 695, 148 S.C. 118. 


65. Craig v. Smith, 95 A. 194, 84 
N.J.Eq. 593. 


66. Yellowstone Park Transp. Co. 
v. Gallatin County, 31 F.(2d) 644. 


67. Express repeal as raising pre- 
sumption against implied repeal see 
supra § 512. 


68. See supra § 521. 
69. See infra text and notes 70-75. 


70. Alaska.—Guidoni v. Wheeler, 5 
Alaska, 229. 


La.—State v. McKinney, 131 So. 667, 
171° La. 549; State v. Hanna, 76 So. 
619, 142 La. 224, 227 [quot Cyc]. 


N.Y.—St. John y. Pierce, 22'Barb. 
362 [aff 4 Abb.Dec. 140, 26 How.Pr. 
eee Palmer v. Adams, 22 How.Pr. 
bess : 


Porto Rico.—Gimenez v. Brenes, 10 
Porto Rico 124. 

R.I.—In re Hawes, 47 A. 705, 22 R. 
I. 312. 


Wis.—Madison v. Southern Wiscon- 
sin R. Co., 146 N.W. 492, 156 Wis. 
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its effect impaired,®* by a failure to include it in, 
or carry it forward into, a subsequent compila- 
tion of statutes. 


[§ 524] bb. Effect of Express Repealing Clause.*7 
The doctrine that a statute is impliedly repealed 
by a subsequent statute, revising the whole sub- 
ject matter of the first,°® is restricted and does not 
apply to its full extent where the revisory statute 
declares what effect it is intended to have upon 
the former,®® as where it provides that it shall 
operate to repeal all inconsistent or repugnant 
acts;*° all acts of a public and general nature;7 
all penal laws and laws relating to criminal pro- 
all acts in every case provided for in 
the code;** or all acts whose subjects are revised, 


352, 10 A.L.R. 910. 


[a] General statutes.—(1) Such a 
provision refers to (Pullum y. Rhea, 
248 S.W. 858, 198 Ky. 294), (2) and 
only to, general statutes, and not to 
statutes regarding particular matters 
within their general scope (State v. 
Public Land Comrs., 82 N.W. 549, 106 
Wis. 584; Janesville v. Markoe, 18 
Wis. 350; Walworth County v. White- 
water, 17 Wis. 193; Re Colenutt, 13 
Ont.Pr. 253). 


[b] Where provisions of code of 
practice. are inconsistent with those 
of civil code, effect will be given to a 
provision, in the statute adopting the 
code of practice, that, whenever its 
provisions are contrary to those of 
the civil code, the latter shall be con- 
sidered as_ repealed. Desban  v. 
Pickett, 16 La.Ann. 350; Flower v. 
Griffith, 6 Mart.N.S. (la.) 89. ; 


71. Ala.—Morgan Hill Pav. Co. v. 
Fonville, 130 So. 807; Dawson. v. 
Birmingham, 114 So./221, 216 Ala. 641; 
State v. Lamar, 59 So. 478, 178 Ala. 
77 [rev 59 So. 737, 5 Ala.App. 259]; 
Poull v. Foy-Hays Constr. Co., 48 So. 
785, 159 Ala. 453; Taylor v. State, 62 
Ala. 164; Polytinsky v. Wilson, 1il 
So. 275, 21 Ala.App. 685 [cert den 111 
So. 276, 215 Ala. 455]. 


Iowa.—West v. Bishop, 81 N.W. 696, 
110 Iowa 410. 


Miss.—Postal Tel. Cable Co. v. 
Shannon, 44 So. 809, 91 Miss. 476. 


fh MAGEE BAG +b) v. Chambers, 93 N.C. 


Tenn.—Padgett v. Ducktown Sul- 
pour, etc., Co., 87 S.W. 698, 97 Tenn. 


Tex.—Barrow v. Boyles, (Civ.App.) 
21 S.W.(2d) 716; Heil v. Martin, (Civ. 
App.) 70 S.W. 430. 


Va.—Carter v. Edwards, 13 S.E. 352, 
88 Va. 205. : 


72. Hunter v. State, 299 S.W. 437, 
108 Tex.Cr. 142, 


[aj] Provision does not apply to 
civil statute.—Hunter v. State, 299 S. 
W. 437, 108 Tex.Cr. 142. 


Implied repeal of penal laws gen- 
erally see infra §§ 550, 551, 


73. U. S. v. Bedgood, 49 F. 54; In 
re Carraghar, 183 P. 161, 181 Cal. 15; 
Carpenter v. Jones, 53 P. 842, 121 Cal. 
362; Gray v. Dixon, 16 P. 305, 74 Cal. 
508; Com. v. Watts, 2 S.W. 1238, 84 
Ky. 537, 8 Ky.L. 571; Wigginton vy. - 
Moss, 2 Metc. (Ky.) 388; Grigsby v. 
Barr, 14 Bush (Ky.) 330; State v. 
Cunningham, 72 N.C. 469. 


[a] Applicability of provision.— 
(1) <A provision repealing all laws in 
every case provided for in the code it- 
self applies, not in every particular 
instance or cause, but to every. cate- 
gory or class of cases, or subject 
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consolidated, or reénacted in the revision or code."* 
In such cases only such effect ean be given to the 
The enumerated acts 
are repealed; all others remain in force.*® 


[§ 525] ec. Effect of Saving Clause. 
sion in a code or revisory act that certain classes of 
statutes,’® such as statutes applying or relating to 
certain enumerated subjects,’7 special and local 
acts,’* acts passed at the same legislative session,’® 
laws which are not repugnant to, or in conflict with, 
the code or revisory act,*® or acts no part of which 
is embraced in the revision or codification,®! shall 
remain in force, or not be affected or repealed by 
the revision or codification, is, when applicable, 


revisory act as it directs. 


matter upon which the code contains 
express provisions, and abrogates all 
previous laws on these subjects. Wa- 
ters v. Petrovic, 19 la. 584. (2) A 
statute creating both a right and a 
remedy to enforce it is not repealed 
by a code in which is found no remedy 
to enforee the right thus created. 
Newman vy. Heton, 21 S.W. 526, 100 Ky. 
653, 14 Ky.L. 793. 


74. State v. Jenkins, 19 So. 206, 73 
Miss. 523; McCarty v. State, 37 Miss. 
411; Kern v. Supreme Council A. L. 
HH 67 S.W. 252, 167 Mo. 471;. State v. 
Wardell, 54 S.W. 574, 153 Mo. 319; 
Bird v. Sellers, 26 S.W. 668, 122 Mo. 
23 [Loverr Bird v. Sellers, 21 S.W. 91, 
113 Mo. 580]; Butler v. Sullivan Coun- 
ty, 18 S.W. 1142, 108 Mo. 630; Dane 
County v. Reindahl, 80 N.W. 438, 104 
Wis. 302. 


[a] No matter how many different 
subjects are included in prior act, if 
any one of them is embodied or re- 
enacted in the general statutes, the 
entire act is repealed. Burgess v. 
Memphis, etc., R. Co., 18 Kan. 53. 


[b] Subject matter is to be deter- 
mined with reference to the substan- 
tive thing done by the act, not merely 
the purpose or mode of exercising the 
power conferred. Vicksburg v. Sun 
Mut. Ins. Co., 16 So. 257, 72. Miss. 
67. . 


75. U.S.—Holden v. Minnesota, 11 
S.Ct. 148, 137 U.S. 483, 34 L.Ed. 734; 
Patterson v. Tatum, 18 FiCas.No, 
10,830, 3 Sawy. 164. 


Ala.—Birmingham Bldg., etc., As- 
soc. v. May, etc., Hardware Co., 13 So. 
612, 99 Ala. 276. 


Alaska.—Guidoni v. Wheeler, 5 
Alaska 229; State Gold Min. Co. v. 
Ebner, 2 Alaska 611. 


Ga.—Johnson y. Southern Mut. 
Bldg., etc., Assoc., 25 S.H, 358, 97 Ga. 
622. . 


La.—State v. Hanna, 76 So. 619, 142 
La. 224, 227 [quot Cyc]. 


Mich.—In re Simmons, 226 N.W. 907, 
248 Mich. 297, 301 [cit Cyc]. Contra 
E‘lis v. Parsell, 58 N.W. 839, 100 Mich. 
170. 

Minn.—Gaston v. Merriam, 22 N.W, 
614, 33 Minn. 271. 


Mo.—State v. Merry, 3 Mo. 278. 


N.Y.—St. John v. Pierce, 22 Barb. 
362 [aff 4 Abb.Dec, 140, 26 How.Pr. 
599]; Ruge v. Gallagher, 49 N.Y.S. 
729, 22 Misc. 572. 


R.I.—State v. Pollard, 6 R.I. 290. 


S.C.—Hurst v. Samuels, 7 S.E. 822, 
29 S.C, 476. 

Wash.—Cosh-Murray Co. v. Tuttich, 
38 P. 1134, 10 Wash. 449. 


Wis.—Madison vy. Southern Wiscon- 


STATUTES 


A provi- 


sin R. Co., 146 N.W. 492, 156 Wis. 352, 
10 A.L.R. 910; Lewis v. Stout, 22 Wis. 
234. Compare State v. Campbell, 44 
Wis. 529 (where a statute revises the 
wkole subject matter, it repeals a 
former statute on the same subject, 
even though the later statute express- 
ly repeals only such acts or parts of 
acts as conflict with or contravene 
its provisions). 

Application of particular repealing 
kate see Supra notes 70 [a], 72 [a], 

a]. 


76. Louisville, ete, R. Co. Vv. 
Laney, 69 So. 993, 14 Ala.A. 287; Sib- 
ley v. Continental Supply Co., (Tex. 


Civ.App.) 290 S.W. 769 [error den 292 
S.W. 155, 116 Tex. 403]; and cases 
infra notes 77-81. 


77. Mobile County Bd. of School 
Comrs. v. American Surety Co., 125 
So. 906, 220 Ala. 458. 


78. Ala.—Brandon v. Askew, 54 
So. 605, 172 Ala. 160;° Thomas v. 
State, 27 So. 315, 124 Ala. 48; State 
v. Henry, 80 So. 133, 16 Ala.App. 559 
[cert den 80 So. 134, 202 Ala. 418]. 


i ee v. Sargent, 45 Conn, 


N.C.—State v. Cantwell, 55 S.E. 820, 
142 N.C. 604, 8 L.R.A.N.S. 498, 9 Ann. 
Cas. 141; State. v. Womble, 17 S.E. 
497 1120) NiGo 8625 919" sl As 258.2% 
Humphries v. Baxter, 28 N.C. 437; 
Grandy v. Morris, 28 N.C, 433; McRae 
v. Wessell, 28 N.C. 158. 


Pa.—Kinsell v. Weiss, 20 Pa.Dist. 
216; Journal v. Bruff, 19 Pa.Dist. 591. 


Tex.—Haralson v. (Civ. 


Suzuki, 
App.) 300 S.W. 190 


Va.—Powell v. Richmond, 26 S.E. 
389, 94 Va. 79. 
ta] Express repeal is necessary, 


under the provisions of some codes or 
revised statutes, to effect the repeal 
of local or special acts. Vicksburg v. 
Sun Mut. Ins. Co., 16 So. 257, 72 Miss. 
67; Outagamie County v. Zuehlke, 161 
N.W. 6, 165 Wis. 32. 


[b] In Iowa statutes which are 
public and special, and the subjects 
of which are not revised in the code, 
are not repealed by the code unless 
their provisions are repugnant to its 
enactments. Gray y. Mount, 45 Iowa 
591; State v, Harris, 10 Iowa 441. 


79. State v. Lamar, 59 So. 473,°178 
Ala. 77; Fulton v. State, 54 So. 688, 
171 Ala..572; O’Rear v. Jackson, 26 So. 
944,124 Ala. 298; Benners v. State, 26 
So. 942, 124 Ala. 97; South v. State, 
6 So. 52, 86 Ala. 617; State v. Wills, 
388 So.. 289, 49 Fla, 380. 


Implied repeal by act passed at 
same session generally see infra § 533. 


80.' Com, v. Mason, 82 Ky. 256, 6 
Ky.L. 244; Beall v. Southern Mary- 
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effective to save a particular statute from repeal 
by implication. Of course, there may be laws which 
are not within the application of such a provision ;*? 
but nevertheless the mere enumeration in a statute 
of certain previous provisions which shall not be 
affected by it does not warrant the inference that 
all existing provisions on similar subjects which are 
not so enumerated are repealed.** 


[§ 526] (e) Amendatery Act’+—aa. In General. 
An amending act may operate as a repeal of the 
statute amended.®® 
made that changes the old law in its substantial 
provisions, it’must, by a necessary implication, re- 
peal the old Jaw so far as they are in conflict ;** 


Thus, where an amendment is 


land Agr. Assoc., 110. A. 502, 186 Md. 
305. , 


81. Chadwick v. Tatem, 23 P. 729, 
9 Mont. 354 [app dism 12 S.Ct. 988, 
145 U.S. 655, 36 L.Ed. 852]; Creswell 
v. State, 39 S.W. 372, 935, 37 Tex.Cr. 
335; Phipps v.-State, 36 S.W. 753, 
36 Tex.Cr. 216. 


82. Mississippi Bldg., ete., Assoc. 
v. McElveen, 56 So. 187, 100 Miss. 16; 
Peo. v. Potter, 85 N.Y.S. 460, 88 App. 
Div. 239 [aff 82 N.Y.S. 649, 40 Misc. 


485]; Hatfield & Scott Co., Ltd. v. 
Quebec etc., Co., (1925] 3 Dom.L.R. 
1184. 

83... Burnham v. Onderdonk, 41 N. 
Y.425. 

84. Cross references: 


Amendments generally see supra §§ 
421-479. y 


Reénactment of amended statute see 
infra § 530. 


Repeal of act as repeal of amendment 
thereof see infra § 549. 


85. Peo. v. Zito, 86 N.E, 1041, 237 
Ill. 434; Shinners vy. Royal Coal, ete., 
Co., 188 11]l.App. 335. 


_[a] Repeal by independent statute 
distinguished.—"‘An amendatory act 
has a repealing force, by the me- 
chanics of legislation, different from 
that of an independent statute.” Peo. 
SRR Cee 230 N.W. 202, 250 Mich. 


[b] Where an amendment became 
effective, the mode of procedure and 
any rights to remedies of pre-existing 
statutes ceased, unless such mode or 
right was expressly reserved by 
amendment or had been perfected by 
steps taken under the former act. 
Hall v. Fairchild-Gilmore-Wilton Co., 
227 P. 649, 66 Cal.App. 615. 


[ec] Omitted matters.—Where the 
legislative body, in amending an act, 
omits certain limitations expressed 
in the original act in simple language, 
plain in its meaning, the presumption 
of law is that the limitation no longer 
exists, at least in the absence of other 
express words showing that it was in- 
tended to continue. United States v. 
Prentis, 182 F. 894 [aff sub nom. 
Chomel v. United States, 112 C.C.A, 
461, 192 F. 117 (cert den 32 S.Ct. 524, 
223 U.S. 723, 56 L.Ed. 630) ]. 


86. Ala.—Allgood v. Sloss-Sheffield 
Steel, etc., Co., 71 So. 724, 196 Ala. 500, 
501 [quot Cyc]. 


Shr nn toe v. Longlois, 48 Ind. 


Mich.—McDowell v. Fuller, 135 N. 
W. 265, 169 Mich. 332; Breitung vy, 
Lindauer, 37 Mich. 217. 


N.J.—Jacobus v. Meskill, 28 A. 
56 N.J.Law 255. ports: 


N.Y.—Peo. v. Angle, 17 N.B. 413, 109 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


ANGE 
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and where a new law, in the form of an amendment 
covers the whole subject matter of the former, is 
inconsistent with it, and is evidently intended to. 
supersede and take the place of it, it repeals the 
On the’ other hand, an 
amendment which does not change the original law, 
but simply adds something to it, will not operate 


old law by implication.§7 


as a repeal of the old law.88 


Other statutes. An amendatory statute impliedly 
repeals statutes other than the one which it amends 
where it is irreconcilably inconsistent with such 
statutes ;*°® but, in the absence of conflict or incon- 
sistency, it does not repeal such statutes unless it 
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tended to be a substitute for them.®° 


[§ 527] bb. Statute as Amended Set Out in Full. 
An amendatory act which provides that the orig- 
inal statute shall be amended “so as to read as 
follows,” or otherwise purports to set out in full 
all that the statute as amended is intended to con- 
tain, becomes a substitute for the original;®! but 


this does not necessarily mean that the original is 


covers the whole subject matter and is plainly in- 


N.Y. 564; Tifft v. Buffalo, 8 N.Y.St. 


325 [rev on other grounds 7 N.Y.S. 633 
(aff 30 N.E. 68, 130 N.Y. 695)]. 


N.D.—First Nat. Bank v. Lewis, 121 
N.W. 836, 18 N.D. 390. 


Va.—Miller v. State Entomologist, 
135 S.B. 813, 146 Va. 175, 67 A.L.R. 197 
faff-48° S:Ct, 246,+276 U.S... 272,72) Li: 
Ed. 568]. 


B.C.—Meldrum v. South Vancouver, 
22 B.C, 574, 


[a] Amendments are in the nature 
of codicils to wills, rescinding the 
original to the extent to which they 
are in conftict. Gatton v. Fiscal Court 
of Daviess County, 184 S.W. 1, 169 

y. 5 


87. U.S.—Minnesota, etc., Imp. Co. 
v. Billings, 50 C.C.A. 70, 111 Fed. 972. 


Ala.—Allgood Vv. Sloss-Sheffield 
Steel, etc., Co., 71 So. 724, 196 Ala. 
500, 501 [quot Cyc]. 


Ind.—Blakemore v. Dolan, 50 Ind. 
al Longlois v. Longlois, 48 Ind. 
60. 


Kan.—Lowe v. Bourbon County, 51 
P. 579, 6 Kan.App. 603. 


Mich.—Breitung “vy. Lindauer, 37 
Mich, 217; Peo. v. Saginaw County, 32 
Mich. 260. 


N.J.—Vanderveer v. Herbert, 68 A. 
909, 76 N.J.Law 173. 


Ohio.—State v. Wyandut County, 16 
OhioCir.Ct. 218, 9 OhioCir.Dec. 90. 


Tex.—Taylor vy. State, 221 S.W. 611, 
SiPex.Cr:- 330; 


Wis.—Schneider vy. Staples, 
W. 145, 66 Wis. 167. 


gs. Ariz—Territory v. Ruval, 
P. 1096, 9 Ariz. 415. 


Tl1.—Peo. v. Brunstrom, 113 N.E. 75, 
274 Tilieé2. 


Ind.—Longlois v. Longlois, 48 Ind. 
60. 

La.—Guillotte v. New Orleans, 12 
La.Ann. 432; Levy v. Goldberg, 1 La. 
A. (Orleans) 311. 


N.J.—Newark v. Mt. Pleasant Ceme- 
tery Co., 33 A. 396, 58 N.J.Law 168. 


Tex.—Green v. State, (App.) 12 S.W. 
872. 


[a] For example, where, by.amend- 
ment and repeal, the words of a form- 
er statute or section of a statute are 
changed in some respects, but it ‘is 
intended that the statute shall con- 
tinue to operate, it is not strictly a 
repeal, but a continuation of the form- 
er law as amended. Morgan v. Falls 
City, 174 N.W. 421, 103 Neb. 795. 


g9. State Board of Charities, ete. 
vy. Combs, 237 S.W. 32, 193 Ky. 548. 


90. Fischer v. Dubroca, 111 So. 710, 
163 La. 292 [annulling Fisher v. Du- 
broca, 5 La.App. 568]. 


28 N. 


84 


91. U.S.—Great Northern R. Co. 
v. U. S., 84 C.C.A. 98, 155 F. 945) [cert 
gr 28 S.Ct. 259, 207 U.S. 594, 52 L.Ed. 
356, and aff 28 S.Ct. 313, 208 U.S. 452, 
52 L.Ed. 567]. 


Ala.—Byrd v. State, 102 So. 223, 212 
Ala. 266; Allgood v. Sloss-Sheffield 
Steel, etc., Co., 71 So. 724, 196 Ala. 
500, 501 [quot Cyc]. 


Ark.—Arkansas Railroad Commis- 
sion v. Stout Lumber Co., 255 S.W. 
912, 161 Ark. 164. 


Ill.— Peo. v. Brundage, 129 N.E. 500, 
PAN eee td W eraea A hes 


La,—Hstalotte v. Clements, 8 La.A. 
(Orleans) 227. 


Mich.—Peo. v. Lowell, 230 N.W. 202, 
250 Mich. 349 [foll Peo. v. Woodworth, 
230 N.W. 211, 250 Mich. 436]. 


Minn.—Donovan vy. Duluth St. R. 
Co., 185 N.W. 388, 150 Minn. 364. 


. Mont.—Continental Oil Co. v. 
Montana Concrete Co., 207 P, 116, 63 
Mont, 223. 


N.Y.—Clement v. Hegeman, 79 N.E. 
10038, 187 N.Y. 274; Peo. v. Wilmerd- 
ing, 82 N.E.-1099, 1386 N.Y. 363; Peo. 
v. Montgomery County, 67 N.Y. 109, 23 
Am.R. 94. 


es Sen tals v. Haupt, 9 Pa.Dist.&Co. 


juntas Soodue v. Oshkosh, 31 Wis. 


“It is the rule in this state, and 
elsewhere generally, that whenever 
the legislature declares that an exist- 
ing statute is to be amended ‘to read 
as follows,’ etc., it thereby evinces an 
intention to make the new Act a sub- 
stitute for the old one.” Continental 
Oil Co. v. Montana Concrete Co., 207 
P. 116, 63 Mont. 223, 229. 


[a] Logical effect.—‘‘The effect of 
an act amending a specific section of 
a former act, in the absence of a say- 
ing clause, is to strike the former sec- 
tion from the law, obliterate it entire- 
ly and substitute the new section in 
its place. This effect is not an arbi- 
trary rule adopted by the courts. It 
is the natural and logical effect of 
an amendment ‘to read as follows.’ 
It accomplishes precisely what the 
words import.’ Peo. v. Lowell, 230 
N.W. 202, 250 Mich, 349, 356. 


[b] Repeal.—(1) An amending 
act which provides that a section of 
the previous act “shall hereafter read 
as follows” entirely repeals such sec- 
tion. State v. Andrews, 20 Tex. 230. 
(2) “It is clear that a legislative 
enactment that a designated article 
in a code, or section of a statute, 
shall thereafter read in a certain way, 
is a command that it shall no longer 
read as it did formerly. The earlier 
reading is necessarily abrogated, 
expunged and superseded by the later 
text; in other words, the article or 
section, as it formerly read, is there- 


abrogated for all purposes. 
inal as is repeated in the later statute without sub- 
stantial change is not repealed®* and reénacted or 
enacted anew,°* but is continued in force without 
interruption from the time it was first enacted ;°> 


So much of the orig- 


after to be excluded from the code or 
statute and replaced by the new mat- 
ter. This constitutes an express and 
unequivocal repeal of the whole mat- 
ter thus excluded.” Seeling v. Illi- 
nois Cent. R.°Co., 8 La.A. (Orleans) 
286, 289. 


92. Great Northern R. Co. v. U. S., 
84 C.C.A. 93, 155 F. 945 [cert gr 28 S. 
Ct. 259, 207 U.S. 594, 52 L.Hd. 356, and 
aff 28 S.Ct. 3138, 208 U.S. 452, 52 L.Ed. 
567]; Allgood v. Sloss-Sheffield Steel, 
etc., Co., -71 So. 724, 196 Alay 500, 
501 [quot Cyc]. 


93. Mich.—Peo. v. Lowell, 230 N. 
W. 202, 250 Mich. 349. 


Minn.—State v. Ramsey County 
Dist. Ct., 158 N.W. 798, 134 Minn. 131. 


N.Y.—Matter of Prime, 32 N.E. 
1091, 186 N.Y. 347, 18 L.R.A. 7138; 
Moore v. Mausert, 49 N.Y. 332. ; 


Vt.—Kelsey v. Kendall, 48 Vt. 24. 


Wis.—State v. Beck, 119 N.W. 300, 
139 Wis. 37. 


94. Cal.—Sacramento County v. 
Pfund, 130 P. 1041, 165 Cal. 84. 


Ill.—Peo. v. Lloyd, 136 N.H. 505, 304 
Lit 23. 


Mich.—Peo. v. Lowell, 230 N.W, 202, 
250 Mich. 349. 


Minn.—State v. Ramsey County 
Dist. Ct., 158 N.W. 798, 184 Minn. 131. 


N.Y.—Moore v. Mausert, 49 N.Y. 
eo2 faff 5. Lans, 173]. 


Vt.—Kelsey v. Kendall, 48 Vt. 24. 


Wis.—State v. Beck, 119 N.W. 300, 
139 Wis. 37. 


[a] “This is because the Consti- 
tution requires the amendatory act 
to set up the whole section as amend- 
ed. Matters carried over are not new 
legislation.”’ Peo. v. Lowell, 230 N.W. 
202, 250 Mich. 349, 355. 


Amendment and reénactment see in- 
fra § 530. 


95. U.S.—Great Northern R. Co. 
v. U. S., 155 F. 945, 84 C.C.A. 93 [eert 
gr 28 S.Ct. 259, 207 U.S: 594, 52-0 had) 
356, and aff 28 S.Ct. 313, 208 U.S. 452, 
52 L.Ed. 567]. 


Ala.—Allgood Vv. Sloss-Sheffield 
Steel, etc., Co., 71 So. 724, 196 Ala. 
500, 501 [quot Cyc]. 


Ariz.—Terr. v. Ruval, 84 P. 1096, 9 
Ariz. 415. 


Cal.—Sacramento County v. Pfund, 
130 P. 1041, 165 Cal. 84; Central Pac. 
R. Co. v. Shackelford, 63 Cal. 261. 


Hawaii. Weinzheimer v. Lufkin, 22 
Hawaii 183. 


Tll.—Miner v. Stafford, 157 N.E. 164, 
326 Ill. 204 [rev 2389 Ill.App. 346]; 
Peo. v. Lioyd, 136 N.E, 505, 304 Ill. 
23; Svenson v. Hanson, 124 N.E. 645, 
289 Ill. 242; Peo. v. Zito, 86 N.E. 1041, 
237 Ill. 434 [aff 140 I11.A. 611]. 


. 
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so much of the act as is omitted is repealed;°® and 
any substantial change in other portions of the orig- 
inal act,®? as well as any matter which is entirely 
new,°® is operative as new legislation. 


[§ 528] (f) Reénactment®®—aa. In General. 
ee aeeaneney of a statute, or of a provision of a 


Mich.—Peo, v. Lowell, 230 N.W. 202, { 


250 Mich. 349. 


Minn.—State v. Ramsey County 
Dist. Ct., 158 N.W. 798, 134 Minn. 131; 
State v. Herzog, 25 Minn. 490; Ker- 
linger v. Barnes, 14 Minn. 526. 


Mo.—Belfast Inv. Co. v. Curry, 175 
S.W. 201, 264 Mo. 483. 


Mont.—State v. Yale Oil Corp., 295 
P. 255, 88 Mont. 506; Continental 
Oil Co. v. Montana Concrete Co. 39) OT 
P. 116, 68. Mont. 223. 


N.Y.—In re Prime, 32 N.E. 1091, 136 
N.Y. 347, 18 L.R.A. 713; Peo. v. Mont- 
*gomery County, 67 N. Y. 109, 23 Am.R. 
94; Moore v. Mausert, 49 N.Y. 332 Laff 
5 Lans. 173]; Ely v. Holton, 15 N.Y. 
595; Mortimer v. Chambers, 17 N.Y.S. 
874, 63 Hun 335. 


N.D.—Fargo v. Ross, 92 N.W. 449, 
11 N.D. 369. 


Or.—State v. McGinnis, 108 P. 132, 


56 Or. 163; Stingle v. Nevel, 9 Or. 62. 
Pa.—Harvey ‘v. Hazleton, 81 Pa. 
Super. 1. 


Vt.—Kelsey v. Kendall, 48 Vt. 24. 


Va.—Richmond v. Henrico County, 
2 S.E. 26, 83 Va. 204. 


Wash.—Spokane, etc., Trust Co. v. 
Hart, 221 P. 615, 127 Wash. 541; State 
v. Seattle, etc., R. Co., 113 P. 260, 62 
Wash. 124; Mudgett v. Liebes, 45 P. 
19, 14 Wash. 482. 


W.Va.—State v. Mines, 18 S.E. 
38 W.Va. 125. 


Wis.—State v. 


470, 


Beck, 119 N.W. 300, 


139 Wis. 87; Goodno y. Oshkosh, 31 
Wis. 127. 
[a] Rule is not applicable if it 


appears that the legislature did not 
intend merely to repeat or copy the 
language of the original law, but, al- 
though using the same words, intend- 
ed them to have a different meaning 
and effect. Kerlinger v. Barnes, 14 
Minn. 526. 


96. U.S.—Great Northen R. Co, v. 
U. S., 155 F. 945, 84 C.C.A. 93 [cert gr 
28 Sct. 259, 207 U.S. 594, 52 L.Ed. 
356, and aff 28 S.Ct. 313, 208 U.S. 452, 
52 L.Ed. 567]. 


Ark.—Houck y. State, 267 S.W. 127, 
166 Ark. 613. 


Fla.—State v. Duval County, 3 So. 
193, 23 Fla. 483. 


Hawaii—Hamamo vy. Miyake, 24 
Hawaii 12; Weinzheimer v. Lufkin, 22 
Hawaii 183. 


11]1.—Miner vy. Stafford, 157 N.E. 164, 
326 Ill. 204; Chicago v. Jewish Con- 
sumptives’ Relief Soc., 154 N.E. 117, 
323 Ill. 389; Merlo v. Johnston City, 
ete., Coal’ Co.,: 101° N-H. 525, 258° Ti: 
328 faff 173. TlliApp: 4257; Peo:” v. 
Zito, 86 N.H. 1041, 237 Ill. 484. . 


Ind.—Smith v. State, 144 N.E. 471, 
194 Ind. 686. 


La.—Fisher v, Dubroca, 111 So. 710, 
163: la. 292: Clark v. Harvey, 9 La.A. 
(Orleans) 275; State v. Treasurer of 
Bd. of School ‘Directors, 3 La.A. (Or- 
leans) 383. 


Mich.—Peo. v. Lowell, 230 N.W. 202, 
250 Mich. 349 [foll Peo, v. Wood- 
worth, 230 N.W. 211, 250 Mich. 436]. 


STATUTES 


The 
Effect on, or 


Minn.—Mannheimer v. Kansas Cas- 


ualty, etc.,' Co.,” 180:IN. We. 229,50 147 
Minn. 350; State v. Ramsey County 
Dist. Ct., 158 N.W. 798, 134 Minn. 


aus: Shadewald Vv. Phillips, 75 N.W. 
717, 72 Minn. 520; State v. Routh, 63 
N.W. 621, 61 Minn. 205. 


Miss.—Bell v. State, 79 So. 85, 118 
Miss. 140. ‘ 


Mo.—Belfast Inv. Co. v. Curry, 175 
S.W. 201, 264 Mo. 483. 


Mont.—Continental Oil Co. 
tana Concrete Co., 207 P. 
Mont. 223. 


N.Y.—In re Prime, 32 N.E. 1091, 
136 N:Y, 347,.18 L.R.A. 713; Peo. v. 
Brooklyn Bd. Assessors, 84 N.Y. 610 
{aff 18 Hun 386]; Peo. v. Montgom- 
ery County, 67 N.Y. 109, 23 Am.R, 94; 
Moore v. Mausert, 49 N.Y. 332 [aff 
5 Lans. 173]; Ely v. Holton, 15 N.Y. 
596; Peo. .v.> Madill,, 736 N-Y.S, 534, 
91 Hun 152,-11 N.Y.Cr. 136; Wirt -v. 
Allegany County, 35 N.Y.S. 887, 90 
Hun 205; McDermott v. Nassau Elec- 
tric R. Co., 82 N.Y.S. 884, 85 Hun 422 
[aff 42 N.E. 724, 147 N.Y. 700]; Peo. 
v. Cheshire, 217 N.Y.S. 215, 128 Misc. 
10; Matter of Connellan, 56 N.Y.S. 
157, 25 Misc. 592. : 


N.C.—Lassiter v. Wake County, 124 
S.B.° 738, 188° N.C. 379. 


N.D.—Fargo v. Ross, 92 N.W. 449, 
11 N.D. 369. 


Okl.—Ratliff v. Cornelius, 151 P. 
675, 49 Okl. 91; State v. McCafferty, 
105 P.- 992, 25,.OkKl]. 2, L:R.A.D9L5A 
639; State v. Horner, (Cr.) 290 P. 197. 


Or.—State v. Smith, 107 P. 980, 56 
Ory 21, 


Pa.—In re Thirty-Eighth Ward 
Election, 35 Pa.Super. 256; Fowler v. 
Columbia County, 18 Pa. Co. 653. 


$.C.—Williams v. Kershaw County, 
34 S.E. 694, 56 S.Ct. 400. 


Tex.—Texas Farm Bureau Cotton 
Assoc. v. Lennox, (Civ.App.) 296 S.W. 
Heaqee nw Parker yv. Shields, 296 S.W. 


v. Mon- 
116, 63 


a ein tee Com., 33 S.E: 381, 97 
Va, ak 


Wash.—Spokane, etc., Trust Co. v. 
Hart, 221 P. 615, 127 Wash. 541; State 
Vv. Seattle, ete., ’R. Co., 113° P: 260, 62 
Wash, 124. 


Wis.—State v. Beck, 119 N.W. 300, 
139 Wis. 37; Chapin v. Crusen, 31 
Wis. 209; Goodno v. Oshkosh, 31 Wis. 
127; State v. Ingersoll, 17 Wis. 631. 


[a] Intention.—(1) The implica- 
tion or presumption is that it was 
intended that the omitted part of 
provision should be repealed (Peo. v. 
Brundage, 129 N.E. 500, 296 Ill. 197) 
(2) and cease to be of force or effect 
(Cawley v. Pershing County, 255 P. 
1073, 50 Nev. 287). (3) The rule is 
not so absolute as not to yield to a 
contrary intention when it is to be 
found in the nature of the case, in 
the language employed, or in the 
course of contemporaneous legislation 
on the same _ subject, Metropolis 
Bank v. Faber, 44 N.H. 779, 150 N.Y. 
200; In re Rochester Water Comrs., 
66 N.Y. 413; State v. Donald, 157 N. 
W. 782, 1638 Wis. 145. (4) The rule 
that an amendatory statute contain- 


use 527-528 | 


statute, is not a repeal of such statute or provi- 
sion;! it is to be construed as simply the continu- 
ance of the old rule.’ 
repeal of parts or provisions of the old statute or 
section which are omitted from the reénactment.* 


of, intermediate act. In so far as 


However, there may be a 


ing the words that an existing statute 
“be amended to read as follows” ordi- 
narily excludes all omitted portions 
of the former law is subject to the 
qualification that the manifest pur- 
pose of the Legislature, when appar- 
ent from a consideration of the stat- 
ute as an entirety, will be given effect. 

Wallace v. McCartney, 252 S.W. 600, 

159 Ark. 617. (5) The mere omission 
to embody in an amendment to a 
remedial statute some of the provi-- 
sions of the original law, not con- 
flicting, but which may exist inde- 
pendent of and in entire harmony 
with it, will not, as to existing rights, 

and in the absence of circumstances 
indicating an intention to repeal the 
omitted provision, be deemed to have 


the effect of repealing it. Kerlinger 
v. Barnes, 14 Minn. 526. 
[b] “Amendment” and “revision” 


subject to same rule.—In the con- 
struction of statutes, there is no dif- 
ference between the “revision” of a 
particular act, or a section thereof 
“to read as follows,” and the “amend- 
ment” of the same act or section “to 
read as follows,” since in either case 
the revising or amending act is in- 
tended as a substitute for the origi- 
nal statute, or section, continuing in 
force that which is reénacted and re- 
pealing what is omitted. Pierce v. 
coe County, 217 P. 545, 62 Cal.App.~ 


97. Great Northern R. Co, v. U. S., 
155 F. 945, 84 C.C.A. 93 [cert gr 28 
S:Ct.. 259,"°207 "U:S.. 594" 52. ibid. 356) 
and aff 28 S.Ct. 313, 208 U.S. 452, 52 


Eebds +567] sanC entral Pace. R Gong. 
Shackelford, 63 Cal. 261; Kerlinger 
v. Barnes, 14. Minn. 526; Ely v. Hol- 


ton, 15 N.Y. 595. ‘ 


98. U.S.—Great Northern R. Co. v. 
U..S., 155 F...945, 84 C.C.A.. 93 feert 
gr 28 S.Ct. 259, 207 US. 594, 52 L.Wd. 
356, and aff 28 S.Ct. 313, 208 U.S. 452, 
52 L.Ed. 567]. 


Cal.—Central Pac. R. Go. v. Shack- 
elford, 63 Cal. 261. 


N.Y.—Moore v. Mausert, 
332 [aff 5 Lans. 173]; Ely v. 
15 N.Y. 595. 


Or. meee v. McGinnis, 108 P. 132, 
56 Or. 168 


49 N.Y. 
Holton, 


| aE aie v. Hazleton, 81 Pa. 
Super. 1. 

Vt.—Kelsey v. Kendall, 48 Vt. 24. 

99. Revival see infra §§ 554-562. 


1. State v. Kates, 48 N.B. 365, 149 
Ind. 46; Cordell v. State, 22 Ind. As 
Martindale v. Martindale, 10 Ind. 566. 


[a] “BP e of repealing a stat- 
ute cannot be attributed to the Leg- 
islature, when it reénacts it in the’ 
same terms.” State v. Hanna, 76 So. 
619, 142° la; 224) 227. 


2. Board of Revenue v. : Johnson, 
76 So. 859, 200 Ala, 533; Galloway v. 
Bradburn, 82 S.W. 1013, 119 Ky. 49), 
26 Ky.L. 977; Jesse v. De Shong, 
raul App.) 105 S.W. 1011. 


1l.—Peo. v. Ross, 111 N.E. 987, 
o78" nl. 285. 


La.—State ex rel. Martin v. Web- 
ster Parish School Board, 52 Sa. 553, 
126 La. 392. 


Md.—Baltimore y. Davis, 87 A. 690, 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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a later law is merely a reénactment of an earlier 
one, it will not repeal an intermediate act which 
qualifies or limits the first one,‘ but such inter- 
mediate act will be deemed to remain in force,’ and 
to qualify or modify the new act in the same man- 
ner as it did the first.6* The rule is subject to the 
exception that where the reénacting act and the 
intermediate act are wholly inconsistent with each 


120 Md. 403. 


Mich.—Long Point Development 


Ass'n v. McIntosh, 160 N.W. 662, 193 


Mich. 567. 


Mo.—Belfast Inv. Co. v. Curry, 175 
S.W. 201, 264 Mo. 483. 


4 Ark.—Lybrand v. Wafford, 296 
S.W. 729, 174 Ark. 298. 


Ga.—Horn v. State, 40 S.E. 297. 


Ind.—Public Service Commn. v. In- 
dianapolis, 137 N.E. 705, 193 Ind. 37; 
Gaughan vy. State, 118 N.E. 565, 187 
Ind. 334. 


Iowa.—Leach ‘vy.’ Exchange State 
Bank, 203 N.W. 31, 200 Iowa 185. 


Kan.—State v. Kansas City, 111 P. 
493, 838 Kan. 431. 


La.—Wachsen v. Commission Coun- 
ceil of Lake Charles, 111 So. 177, 162 
La. 823. 


Mich.—Goodrich v. Hackley-Phelps- 
Bonnell Co., 104 N.W. 669, 141 Mich. 
343. 


Minn.—Powell v. King, 80 N.W. 850, 
78 Minn. 83; Gaston v. Merriam, 23 
N.W. 614, 33 Minn. 271. 


Nev.—State v. Beard, 29 P. 531, 21 
Nev. 218 


Pa.—Commonwealth v. 
A. 374, 290 Pa. 573; 
v. Provident Trust Co. of Philadel- 
phia, 134 A. 377, 287 Pa. 251; In re 
Toner’s Estate, 103 =A. 541, 260 Pa. 
49, 57 [quot Cyc]; Wagner v. Wag- 
ner, 30 Pa.Dist. 254, 256 Lauot Gye] 3 
Wight v. Hovey, 35 Pa.Co. 647 


S.D.—Co-operative Sav., etc., As- 
a8 v. Fawick, 79 N.W. 847, 11 S.D. 
589 


Meyers, 139 


Tex.—Tagegart v. Hillman, 93 S.W. 
245, 42 Tex.Civ.App. 71. 


Wis.—Bentley v. Adams, 66 N.W. 
505, 92 Wis. 386. 


Eng.—Morisse v. Royal. British 
iBank..1 BIN: S. 67581) PC... 67. 


[a] Reénactment of general rule 
or principle of Spanish law does not 
repeal the exception with which it 
was accompanied. Verret v. Theriot, 
15 La. 106; McCarty v. Steam Cotton 
Press Co., 5 La. 16; Valsain v. Clou- 
tier, 3 La. 170, 22 Am.Dec. 179; Le 
Blane v. Landry, 7 Mart.N.S. (La.) 
665; Duncan v. Hampton, 6 Mart.N.S. 
(La.) 31. 


5. Public Service Commission v. 
Indianapolis, 137 N.E. 705, 193 Ind. 
37; Commonwealth. v. Provident 
Trust Co. of Philadelphia, 134 A. 377, 
287 Pa. 251; In re Toner’s Estate, 103 
A. 541, 260 Pa. 49, 57 [quot Cyc]; and 
cases supra note 4. 


6 Public Service Commission v. 
City of Indianapolis, 137 N.E. 705, 193 
Ind. 27; Gaughan v. State, 118 N.E. 
565, 187 Ind. 334; Bayless v. Douglas 
County, 141 Tee: 334, 5 Ori je0ts Com. 

. Meyers, 139 A. 374, 290 Pa. 573; In 
ee Toner’s Estate, 103 A. 541, 260 Pa. 
49, 57 [quot Cyc]; City of Milwaukee 
v. United States Fidelity & Guaranty 
'Co., 129 N.W. 786, 144 Wis. 603. See 
‘City of New Albany v. Lemon, 149 
N.E. 350, 152 N.E. 723, 198 Ind. 127 
(recognizing rule, but holding it in- 
applicable where there is no qualify- 


Commonwealth 


STATUTES 


inal statute,° 
tion!! thereof. 


ing or limiting intermediate act, as 
where the act claimed to be such takes 
effect at the same time as the re- 
enactment). 


7. Board of Education of Ells- 
worth Dist. v. Tyler County Court, 87 
S.E. 870, 77 W.Va. 523. 


8. Tucker v. McLendon, 98 So. 797, 
799, 210 Ala. 562) [quot Cyc];,  All- 
good v. Sloss-Sheffield Steel, etc., Co., 
71 So. 724,.196 Ala... 500; 501 Laas 
Cyc]; Robinson v. Ferguson, 93 N.W, 
350, 119 Iowa 325; State v. Prouty, 84 
N.W. 670, 115 Iowa 657. 


9. Conn.—State  v. 
Conn. 134. 


Ill.— Anderson, ete., Mfg. Co. v. 
Walin Const. Co., 218 Ill. App. 379. 
See. Peo. vs o'Ross)) +272" Tle) 285. 
289 (‘where a statute is expressly re- 
pealed but portions thereof are re- 
enacted in the repealing statute, the 
rule is that the old law is re-enacted 
at the same instant that it is repealed 
and that the old law remains the same 
and is controlled by the same rules of 
construction as it was in the former 
statute’’). 


Ind.—Holle v. Drudge, 129 N.E. 229, 
190 Ind. 520. 


Neb.—Weise v. City of South Oma- 
ha, 160 N.W. 890, 100 Neb. 492. 


N.C.—Abbott v. Beddingfield, 34 
S.E. 412, 125 N.C. 256; Robinson v. 
Goldsboro, 30 S.E. 324, 122 N.C. 211. 


Or.—State v. Kozer, 217 P. 827, 108 
Or. 550; Com. v. McNichol, 10 Pa.Dist. 
&Co. 584; Barclay v. Leas, 9 Pa.Co. 
pee ae Chester v. Broomall, 1 Del. 

o. 58. 


Vt.—State v. Kibling, 22 A. 613, 63 
Vt. 636. 


{a] That is, there is no “repeal” in 
(1) the proper (Barton v. Moscow In- 
dependent School Dist. No. 5, 29 P. 
43, 3 Idaho 270; State v. Wish, 19 
N.W. 686, 15 Neb. 448) (2) or strict 
(Bauer v. State, 157 N.W. 968, 99 Neb. 
747; State v. Bemis, 64 N.W. 348, 45 
Neb. 724) sense of the term. 


[b] Reénactment neutralizes re- 
peal so far as the provisions of the 
old law are contained in the new one. 
White Sewing Mach. Co. v. Harris, 96 
N.E. 857, 252 Ill. 361, Ann.Cas.1912D 
536; Com. v. McNichol, 10 Pa.Dist.& 


Baldwin, 45 


Co. 584. 
10. Weise v. South, Omaha, 160 
N.W. 890, 100 Neb. 492; Bauer v. 


State, 157 N.W. 968, 99 Neb. 747; State 
v. Bemis, 64 N.W. 348, 45 Neb. 724. 


11. U.S—Pacifie Mail Steamship 
Co. v. Joliffe, 2 Wall. 450, 17 L.Ed. 
805; Great Northern R. Co. v. U.S., 
155 F. 945, 84 C.C.A. 93 [cert gr 28 
S.Ct. 259, 207 U.S. 594, 52 L.Ed. 356, 
and aff 28 S.Ct. 313, 208 U.S. 452, 52 
L.Ed. 567). 


Ala.—Tucker v. McLendon, 98 So. 
797, 799, 210 Ala. 562 [quot Cyc]; All- 
good v. Sloss-Sheffield Steel, etc., Co., 
71 So. 724, 196 Ala. 500, BOL [quot 
Cyc]. 

Fla.—Florida Cent., etc., R. Co. v. 
Foxworth, 25 So. 338, 41 Fla. 1, 79 Am. 
S.R. 149; ‘Forbes v. Escambia County 
Bd. of Health, 9 So. 446, Zin Mla Ww LS. 
26 Am.S.R. 63. 
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other and cannot stand together, the intermediate 
act. will be regarded as repealed.’ 


[§ 529] bb. Repeal and Simultaneous Reénact- 
ment. The repeal and simultaneous reénactment of 
substantially the same statutory provisions is to 
be construed, not as an implied® repeal of the orig- 
but as an affirmance?® and continua- 


Idaho.—Barton v. Moscow Inde- 
pendent School Dist. No. 5, 29 P. 48, 
38 Idaho 270. 


Ill.— White Sewing Mach. Co. v. 
Harris, 96 N.E. 857, 252 Ill. 361, Ann. 
Cas.1912D 536; Anderson & Lind Mfg. 
pak v. Walin Const. Co., 218 I111.App. 


Iowa.—State v. Prouty, 
670, 115 Iowa 657. 


La.—State ex rel. Police Jury of 
Ouachita Parish v. Hanna, 76 So. 619, 
142 La. 224, 227. [eit Cyc]. 


Md.—Cochran v. State, 87 A. 400, 
119 Md. 539 


Neb cooon Milling & Elevator 
Co. N., Chicagoss B. i& (Oo R. 1Co. 192 
N.W. 231, 109 Neb. 693; Schneider v. 
Davis, 192 N.W. 230, 109 Neb. 638. 


N.Y.—Bandler v. Hill, 146 N.Y.S. 
98, 84 Misc. 359 [aff 148 N.Y.S. 1105, 
163 App.Div. 970 (aff 116 N.E. 1034)]; 
Western New York Institution for 
Deaf Mutes v. Broome County, 143 
N.Y.S. 241, 82 Misc. 63. 


N.C.—Abbot — v. Beddingfiela: 34 
S.E. 412, 125 N.C. 256. 


N.D.—Golden Valley County v. 
Lundin, 203 N.W. 317, 52 N.D. 420. 


Or.—Smith v. Patterson, 279 P. 271, 
130 Or, 73; State v. Kozer, 217 P. 827, 
108 Or. 550. i 


Pa,—Commonwealth v. McNamara, 
93 Pa.Super. 267; Bender v. Akron 
Borough, 14 Pa.Dist.&Co. 305; Com. 
v. McNichol, 10 Pa.Dist.&Co. 584; Bar- 
clay v. Leas, 9 Pa.Co. 314. 


Va.—Gregory v. Commonwealth, 155 
S.E. 640; Moore v. Commonwealth, 
155 S.H. 635 


Wash.—Northern Pac. R. Co. v. El- 
lison, 28 P. 333, 29 P. 263, 3 Wash. 225. 


W.Va.—Burns v. Hays, 30 S.E. 101, 
44 W.Va. 503. 


Wis.—E. L. Husting Co. v. City of 
Milwaukee, 228 N.W. 502, 200 Wis. 
434; Glentz v. State, 38 Wis. 549; 
State v. Gumber, 37 Wis. 298; Laude 
v. Chicago, etc., R. Co., 33 Wis. 640; 
Hurley v. Texas, 20 Wis. 634; Fuller- 
ton v. Spring, 3 Wis. 667. 


[a] This rule of construction is 
statutory in some jurisdictions. See 
statutory provisions. 


{[b] In practical operation and ef- 
fect, the new statute is to be consid- 
ered as a continuance of the old, rath- 
er than as an abrogation of the old 
and the reénactment of a new one. 
Robinson v. Ferguson, 98 N.W. 350, 
119 Iowa 325; State v. Prouty, 84 
N.W. 670, 115 Iowa 657; Stenberg v. 
State, 69 N.W. 849, 50 Neb. 27; State 
v. Bemis, 64 N.W. 348, 45 Neb. 724; 
State v. Williams, 23 S.H. 250, 117 N. 
C. 753. 


[c] Provisions of two. statutes 
must be practically identical in order 
to work a continuation. Gull River 
Lumber Co, v. Lee, 73 N.W. 430, 7 N.D. 
leisy 


[d] Omission of saving clause, or 
absence of general statute to that ef- 
fect, is merely element in ascertain- 
ing legislative intention. _Common- 
wealth v. McNamara, 93 Pa.Super. 
267. 
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[§ 530] cc. By Amendatory Act.12 Reénactment 
of a statute, in compliance with a constitutional 
provision requiring amendments to be made by set- 
ting out the whole section as- amended, does not 
effect a repeal of the former statute.‘* Hven where 
an amending statute purports to repeal the amended 
statute and reénact a portion thereof, that portion 
is not strictly repealed,!* but is continued in unin- 
terrupted operation.‘®> Except in some jurisdic- 
tions,!® however, where a statute is amended and 
reénacted, any part of the amended act that ‘is 
omitted from the amending and reénacting statute 
is thereby repealed,'* as is also any intermediate 
law which is inconsistent and in conflict with new 
matter introduced by the amendment.+® 


[§ 531] dd. By Revisory Act.1° A revision of 
a statute by reénactment of a previous statute op- 
erates as a continuance of the former, instead of as 
a repeal and new enactment.*° In some jurisdic- 
tions this rule has been expressly declared by stat- 
ute.?? 


[§ 532] (g) Nonuser and Other 
ing Statute Obsolete. Except in 


Causes Render- 
a few jurisdic- 


12. Implied repeal by amendatory 
act generally see supra §§ 526, 527. 


STATUTES 


203 N.W. 31, 200 Iowa 185. 


[§§ 530-533 


tions,22 a statute cannot be repealed by nonuser,”* 
unless such nonuser is accompanied by the enact- 
ment of irreconcilable statutes or the establishment 
of an opposite legislative policy.2* The repeal of 
an act cannot be implied from the mere fact that 
some of the evils provided against in it are re- 
moved by a subsequent act;?® and according to 
some authorities the courts are not at liberty to 
disregard, dispense with, or refuse to enforce, a 
statutory rule on the ground that conditions and 
circumstances have so changed that the object, rea- 
son, or policy of the statute has ceased;?® but other 
authorities have expressed a contrary opinion.*7 


Custom. Novcustom, however long prevailing, can 
effect the repeal of a statute. 


[§ 533] (h) Acts Passed at Same Session—aa. 
In General. The principle that a repeal by impli- 
cation is not favored by law?® is especially appli- 
cable as between two statutes passed at the same 
session of the legislature.*° Also, where two acts 
relating to the same subject matter are passed at 
the same legislative session, there is a strong pre- 


pealed or abrogated by the fact that 
officers ignore or violate it or fail to 


13. U.S.—Great Northern R. Co. v. 
U. S., 155 Fed. 945, 84 C.C.A. 93 [cert 
er 28 S.Ct..259, 207 U.S..594, 52 L.Ed: 
356, and aff 28 S.Ct. 313, 208 U.S. 452, 
52 L.Ed. 567]; The Louis Olsen, 57 
F. 845, 6 C.C.A. 608. 


Cal.—Swamp Land Dist. No. 307 v. 
Glide, 44 P. 451, 112 Cal. 85; Millsap 
v. Alderson, 219 P. 469, 63 Cal,App. 
518. 

Ind.—Sage v. State, 26 N.E. 667, 127 
Ind. 15; Alexander v. State, 9 Ind. 337. 


Mich.—Gordon v. Peo., 7 N.W. 69, 44 
Mich. 485. 


N.J.—McLaughlin v. Newark, 30 A. 
543, 57 N.J.Law 298. 


N.Y.—In re Prime, 32 N.E. 1091, 136 
NOY 405 18 ERA. Ths; 


N.D.—Fargo v. Ross, 92 N.W. 449, 
PAV ENE Dn 36.9. 


Tex.—Taggart v. Hillman, 93 S.W. 
245, 42 Tex.Civ.App. 71; Robinson v. 
State, (Civ.App.) 28 S.W. 566. 


Vt.—Kelsey v. Kendall, 48 Vt. 24. 


W.Va.—State v. Mines, 18 S.E. 470, 
38 W.Va. 125. 


[a] Unchanged portions of stat- 
ute continue in force.—Thompson y. 
Mossburg, 139 N.H. 307, 141 N.H. 241, 
193 Ind. 566. 


Constitutional requirement ‘see su- 
pra § 446. 


14. Hiddleson v. Grand Island, 212 
N.W. 619, 115 Neb. 287. 


15. Ex p. Allen, 110 N.E. 535, 91 
OhioSt. 315; Mendelson y. Miller, 11 
OhioN.P.N.S. 586; State v. Superior 
Court of Douglas County, 186 N.W. 
748, 176 Wis. 269. 


16. Charleston Heights Co. v. City 
Council of Charleston, 136 S.E. 393, 
13'°SiC. 187. 


17. Shearer v. Flanery, 228 P. 549, 
68 Cal.App. 91; Martin v. Harsha, 101 
P. 456, 80 Kan. 76; State v. Hayes, 78 
So. 1485143 La, 395 Mournoy* vy. 
Walker, 52 So. 673, 126 La. 489; Kirby 
v. Crystal Oil Refining Corp., 123 So. 
432, 11 La.App. 562. 


18. Leach v. Exchange State Bank, 


19. Implied repeal by revision gen- 
erally see supra §§ 521, 522. : 


20. Iowa.—State v. Prouty, 84 N.W. 
670, 115 Iowa 657. 


APRS ANDTHE v. Oakley, 5 Metc. 


N.H.—State v. Wimpfheimer, 38 A. 
786, 69 N.H. 166. 


Pa.—Commonwealth v. McNamara, 
93 Pa.Super. 267 


Tex.—Jessee v. De Shong, 
App.) 105 S.W. 1011. 


Utah.—Pratt v. Swan, 52 P. 1092, 
16 Utah 483. 


Wis.—Sheftels v. Tabert, 1 N.W. 
156, 46 Wis. 439. 


21. See statutory provisions. 


ion O’Hanlon v. Myers, 44 S.C.L. 


23. D.C.—Costello v. Palmer, 20 
App.D.C. 210. 


Iowa.—Pearson v. _ International 
Distillery, 34 N.W. 1, 72 Iowa 348 [aff 
9 S.Ct. 6, 128 U.S. 1, 32 L.Ed. 346]. 


Hee eta viele vy. Snowden, 1 Bland 


gan We v. Nease, 80 P. 897, 46 Or. 


Pa.—Homer & Son v. Com., 106 Pa. 
221, 51 Am.R. 521; Kitchen v. Smith, 
101 Pa. 452; Com. v. Hoover, 1 Browne 
Appendix 25. 


Tex.—Gulf Refining Co. v. City ot 
Dallas, (Civ.App.) 10 S.W.(2d) 151; 
Interstate Forwarding Co. v. Vine- 
yard, (Civ.App.) 3 S.W.(2d) 947, 957 
[quot Cye]. 


Wash.—State v. Meek, 67 
26 Wash. 405. 


Eng.—Hebbert v. Purchas, L. R. 3 
P.C, 605, 17 Reprint 468; The India, 
Brown & L. 221; Leigh v. Kent, 3 T. 
R. 362, 100 Reprint 621; White vy. 
Boot, 2 T.R. 274, 100 Reprint 149. 


[a] Popular disregard of a stat- 
ute does not repeal it. Georgia, R., 
on Co. v. Walker, 13 S.E. 511, 87 Ga. 

4, 


{[b] Official disregard.—(1) A clear, 
positive, and valid statute is not re- 


(Civ. 


THUG; 


object to its violation by private 
citizens. Shutt v. State, 89 N.E. 6, 
173 Ind. 689; State v. Mellor, 117> A. 
875, 140 Md. 364; Naughton vy. Boyle, 
223 N.-Y.S. -432, 129 Mise, .867.- (2) 
“The law remains in full force and 
effect, although, so to speak, in a 
state of hibernation, because of non- 
enforcement.’ Interstate Forwarding 
Co. v. Vineyard, (Tex.Civ.App.) 3 S.W. 
(2d) 947, 957. (3) “When a valid 
statute confers a power or imposes a 
duty upon designated officials, a fail- 
ure to exercise the power or to per- 
form the duty does not affect the ex- 
istence of the power or duty or cur- 
tail the right to require performance 
in a proper case.” State v. Burr, 84 
So. 61, 79 Fla. 290, 332. 


_24 Pearson v. International Dis- 
tillery, 34 N.W.-1, 72 Iowa 348 [aff 
9) S.Ct. 6,128 U.S. 32 Lb swid 3 46a: 
Hill v. Smith, Morr. (Iowa) 70. 


25. Alexandria v. Dearmon, 2 
Sneed (Tenn.) 104. 


26. Benson v. Hunter, 202 P. 233, 
23 Ariz. 132; Brown v. Clark, 77 N.Y. 
369 [aff 16 Hun 559]; Gulf Refining 
Co. v. Dallas, (Tex.Civ.App.) 10 S.W. 
(2d) 151. 


27. Broadwater v. Kendig, 261 P. 
264, 80 Mont. 515; James v. Com., 12 
Serg.&R. (Pa.) 220; Watson v. Blay- 
lock, 9 S.C.L. 351. 


[a] Statute may become of no 
force, although not repealed, by a 
change of circumstances rendering 
its enforcement a fraud. Williamson 
v. Bacot, 1 S.C.L. 62 (the act of 1778, 
making paper money a legal tender, 
became of no force, although not re- 
pealed, after the money had gone out 
of circulation). 


28. Beers v. Hotchkiss, 238 N.Y.S. 
463, 135 Misc. 796 [aff 245 N.Y.S. 478, 
230 App.Div. 447 (aff 175 N.E. 506, 256 
N.Y. 41)]. 


Repugnancy of custom to statute 
parties see Customs and Usages $§ 


29. See supra § 510. 


30. Blauweis vy. Kirschner 219 
N.Y.S. 662, 128 Mise. 630; Altoo 
Calvert, 21 Pa.Co. 362. ee 


For later cases, developments and changes in the law see Annotations, same title and section number 


_ Kuss’ Case, 60 Pa.Super. 372; 


826, 200 Ind. 118; 


§ 533] 


sumption against implied repeal, and they are to 
be construed together, if possible, so as to recon- 
cile them,*? give effect to each,** and thereby avoid 
an implied repeal,?4 rather than to infer that one 
destroys the other;*® but, if the two are irreconcil-. 
able, the one which is the later expression of the 
legislative will ‘ordinarily prevails over, and im- 
One act cannot repeal 
another by implication until it becomes a law,?7 and 
a statute cannot be superseded by one of earlier 
date,°* or, where publication is necessary to put an 
act in foree, by one which precedes it in the au- 


pliedly repeals, the other.*® 


31. Ala.—State v. Murphy, 92 So. 
661, 207 Ala. 290; State v. Duncan, 50 
So. 265, 162 Ala. 196. 


Ark.—Merchants’ Transfer & Ware- 
house Co. v. Gates, 21 S.W.(2d) 406, 
180 Ark. 96. 


Ind.—Newbauer v. State, 161 N.E. 
826, 200 Ind. 118; Shank v. State, 108 
N.E. 521, 183 Ind. 298; Cleveland, C., 
Gir St. (ha. Ry. cCor vi Blind, 1055 ,NOB). 
483, 182 Ind. 898; State v. Marion 
County, 85 N.E. 513, 170 Ind. 595; Peo- 
ple’s Trust & Savings Bank v. Hen- 
nessey, (App.) 153 N.E. 507 [supersed- 
ing 149 N.E. 365). 

Mont.—State v. Rotwitt, 41 P. 1004, 
17 Mont. 41. 

N.Y.—12 East Eighty-Sixth St. Cor- 
poration v. Berstein, 207 N.Y.S. 252, 
124 Misc. 125. 


Ohio.—State v. State Office Bldg. 
Commission, 174 N.E. 8, 123 OhioSt. 


Okl.—State v. Prairie Oil, etc., Co., 
64 Okl. 267, 167 P. 756. 


Pa.—Duffy v. Cooke, 86 A. 1076, 239: 


Pa. 427, Ann.Cas.1915A 550; In re 
Com- 
monwealth v. Moore, 49 Pa.Super. 321; 
Com. v. Donnelly, 26 Pa.Dist. 517; 
Altoona v. Calvert, 21 Pa.Co. 362. 


Presumption against implied repeal 
generally see supra § 511, 

e2. State v. Murphy, 92 So. 661, 
207 Ala. 290; Peo. v. Illinois Cent. R. 
Co., 129 N.E. 66, 295 Ill. 408; Southern 
Pac. Co. v. Sorey, 140 S.W. 384, 104 
Tex. 476. 


Construction together of acts 


passed at same session generally see 


infra § 622. 

33. Ala.—City of Birmingham v. 
Southern Express Co., 51 So. 159, 164 
Ala. 529. 

Ga.—Hope v. Gainesville, 72 Ga. 
246. 

Tll.— Galpin v. Chicago, 159 Ill.App. 
176. 

Ind.—Newbauer v. State, 161 N.E. 
State v. Marion 
County, 85 N.E. 513, 170 Ind. 595; In- 
diana Cent. Canal Co. v. State, 53 Ind. 
575; People’s Trust & Savings Bank 
v. Hennessey, (App.) 153 N.E. 507 
[superseding 149 N.E. 365]. 

Iowa.—Eckerson v. DesS Moines, 115 
N.W. 177, 13% lowa 452. 

La.—New Orleans v. Mechanics’, 
etc., Bank, 15 La.Ann. 107; State v. 
Southern Steamship Co., 13 La.Ann. 
497. 

Md.—City of Baltimore v. German- 
American Fire Ins. Co. of Baltimore 
City, 103 A. 980, 132 Md: 380; Fouke 
y. Fleming, 13 Md. 392. 

Mo.—State v. Bishop, 41 Mo. 16; 
Lang v. Calloway, 68 Mo.App. 393; 
Curtwright v. Crow, 44 Mo.App. 563. 


Mont.—State v. Hindson, 106 P. 362, 
40 Mont, 353; State v. Rotwitt, 41 P. 


STATUTES 


session. *1 


{1004, 17 Mont. 41. 


N.Y.—Peo. v. Lyon, 136 N.Y.S. 534, 
Cl. Mise, 377, 


N.D.—State v. Drakeley, 143 N.W. 
768, 26 N.D. 87. 


Okl.—State v. Prairie Oil & Gas Co., 
167 P. 756, 64 Okl. 267; Hunter v. 
State, 154 P. 545, 49 Okl. 672; Garton 
v. Hudson-Kimberly Pub. Co., 58 P. 
946, 8 Okl. 631. 


Pa.—Com. vy. Pottsville, 92 A. 639, 
246 Pa. 468; Sprague v. Baldwin, 18 
Pa.Co. 568. 


Tex.—-McGrady v. Terrell, 84 S.W. 
641, 98 Tex. 427; Monroe v. Arledge, 
23 Tex. 478; Cain v. State, 20 Tex. 
355; Joliff v. State, 109 S.W. 176, 53 
PexcCr, (61: 


Vt.—Brattleboro Town School Dist. 
v. Brattleboro School Dist. No. 2, 48 
AS LOOM alias OW te TAO 


Wash.—Follansbee v. Wilbur, 44 P. 
262, 14 Wash. 242. 


34. Fleenor v. State, 162 N.E. 234, 
200 Ind. 165. 


35. I1l.—Galpin v. City of Chicago, 
159 Ill.App. 176 [aff 94 N.E. 961, 249 
T6544; 


Ind.—People’s Trust & Savings 
Bank v. Hennessey, (Anp.) 153 N.E. 
507 [superseding 149 N.E. 365]. 


Mont.—State v. Hindson, 106 P. 362, 
40 Mont. 353. 


N.Y.—Peo. ex rel. Baumann v. Lyon, 
136 N.Y.S. 534, 77 Mise. 377 [aff 138 
N.Y.S. 973, 154 App.Div. 266]. 


Okl.—Hunter v. State, 154 P. 545, 
49 Okl. 672. 


Pa.—Commonwealth v. City of 
Pottsville, 92 A. 639, 246 Pa. 468. 


36. Cal.—Thompson v. Alameda 
County, 44 P. 230, 111 Cal. 553. 


Ill.— Peo. v. Kramer, 160 N.E. 60, 
328 Ill. 512; Peo. v. Illinois Cent. R. 
Co., 129 N.E. 66, 295 Ill. 408. 


Ind.—State v. Marion County, 85 
New 1618s 1705, Ind. 5955") State Av. 
Sckoonover, 35 -N.E. 119, 135 Ind. 526, 
21 L.R.A, 767; Swinney v. Ft. Wayne, 
ete., R. Co., 59 Ind. 205; Spencer v. 
State, 5 Ind. 41. 


Ky.—Peyton v. Moseley, 3 T.B.Mon. 
77. 

La.—State v. Southern Steamship 
Co., 13 La.Ann. 497. 


*Md.—State v. Davis, 16 A. 529, 70 
Md. 237. 

Mich.—Detroit United R. Co. v. 
Barnes Paper Co., 113 N.W. 285, 149 
Mich. 675. 

Mo.—State ex rel. Monier v. Craw- 
ford, 262 S.W. 341, 303 Mo 652. 


Mont.—Congdon v. Butte Consol. R. 
Co., 43 P. 629, 17 Mont. 481. 


N.Y.—Peo. ex rel. Pierce v. Howe, 
217 N.Y.S. 739, 128 Misc. 31 [aff 218 
N.Y.S. 361, 218 App,Div. 273]; Peo. 
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thorized publication of the laws.?® 


Code or revision and others acts. The general 
rule that a subsequent statute, revising the subject 
matter of a former one, and evidently intended as 
a substitute for it, although it contains no express 
words to that effect, will operate to repeal the for- 
mer,*® does not apply to acts passed at the same 
Indeed it is sometimes expressly provid- 
ed in a code or revision that an act passed at the 
same session shall prevail and take effect as a 
subsequent act so as to repeal any part of the code 
or revision which is inconsistent therewith.t? Ef- 


ex rel. Baumann vy. Lyon, 136 N.Y.S. 
534, 77. Mise. 377 [aff 138 N.¥.S. 973, 
154 App.Div. 266]. 


N.D.—State v. Drakeley, 143 N.W. 
768, 26 N.D. 87. 


Ohio.—State v. Halliday, 57 N.E. 
1097, 68 OhioSt. 165. 


Pa.—Commonwealth v. Lomas, 153 
A. 124, 302 Pa. 97; .Buttorff y. City 
of York, 110 A. 728, 268 Pa. 143; Com- 
monwealth v. Crowl, 91 A. 922, 245 Pa. 
554) [afiss7- S:Ct7 28," 2427 OE Spesoe od: 
L.Ed. 217, Ann.Cas.1917B 643]; Com. 
v. Donnelly, 26 Pa.Dist. 517. 


Tenn.—Bailey v. Drane, 33 S.W. 
573,96. Tenn. 16: 


Tex.—McGrady v. Terrell, 84 S.W. 
641, 98 Tex. 427; Cain v. State, 20 Tex. 
355; Ex p. Nitsche, 170 S.W. 1101, 75 
Tex.Cr. 131; Joliff v. State, 109 S.W. 
176, 53 Tex.Cr. 61. 


Utah.—State University v. Rich- 
ung 59 P.. 96, 20 Utah 457,.77% Am.S:R. 


Va.—Lacey v. Palmer, 24 S.E. 930, 
Hee 159, 57 Am.S.R. 795, 31 LARVA. 


Wash.—Whitfield v. Davies, 138 P. 
883, 78 Wash. 256; State v. Clausen, 
116 P. 7, 63 Wash. 535; Gunther v. 
Huneke, 108 P. 1078, 58 Wash. 494. 


Eng.—British Columbia Electric 
Railway v. Stewart, [1913] A.C. 816. 


[a] Reason and necessity for rule 
recognizing repeals by irreconcilable 
repugnancy are the same-whether the 
two acts are passed at the same ses- 
sion of the legislature, or at different 
sessions, far apart. Spencer v. State, 
5 Ind. 41; Bailey v. Drane, 33 S.W. 
573, 96 Tenn. 16. 


[b] Parliamentary rule that act 
shall not be repealed at session at 
which it is passed has no reference to 
repeal by implication. Spencer v. 
State, 5 Ind. 41. 


Implied repeal by subsequent irre- 
concilable act generally see supra § 
514. 


37. State v. Wetz, 168 N.W. 835, 
40 N.D. 299. 


28. Mariposa County v. Madera 
County, 75 P. 572, 142 Cal. 50; Thomas 
v. Collins, 24 N.W. 553, 58 Mich. 64. 


39. Bondholders vy. Railroad Com’rs, 
3 F.Cas.No. 1,625; In re Northwestern 
R. Co., 18 F.Cas.No. 10,340; Piek v. 
Chicago, ete., R. Co., 19 F.Cas.No. 11,- 
138, 6 Biss. 177 [aff 94 U.S. 164, 24 L. 
Ed. 97]: Thomas y, Collins, 24 N.W. 
553, 58 Mich. 64. 


40. See supra § 521. 

41. Cain v. State, 20 Tex. 355. 

{a] “It is not to be supposed that 
the mind of the legislature will be oc- 
cupied in making a revision of laws 
while enacting them.” Cain v. State, 
20 Tex, 355, 365. 


42. See code and statutory provi- 
sions. 
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’ fect will be given to such a proyision,*® as well as 
to a provision in a code or revision which expressly 
saves acts passed at the same session from repeal 
by implication.*# 


Amendatory acts.4® Where two acts amending 
the same section of a statute, and passed at the 
same session of the legislature, are in irreconcilable 
conflict, the later repeals the first.4® On the other 
hand there is no implied repeal where there is no 
irreconcilable** conflict,48 or where, regardless of 
priority of enactment, the legislature plainly in- 
tends to enact two separate and unrelated laws.*? 


General and special or particular acts. Where 
two statautes passed at the same session are neces- 
sarily inconsistent, one dealing with the common 
subject matter in a more minute way will prevail 
over one of a more general character.°® Also, a 
general law ordinarily does not operate as a repeal 
of a special law on the same subject,®! although 
passed at the same session.°? 


[§ 534] bb. Time of Approval. In legal contem- 
plation the act last approved by the executive,®? or 
last passed over his veto,®* is the last expression 
of the legislative will within the meaning of the 
rule that where irreconcilable acts are passed at the 
same legislative session, the last expression of the 
legislative will prevails.°> However, this is so mere- 
ly because it is presumed to be so intended by the 
lawmaking power;°® and the rule will yield where 
a contrary intention is manifest.°* 


51. 


STATUTES 


[§§ 533-535 


Approval on same day. Where two acts are ap- 
proved on the same day, ordinarily one will not be 
held to be repealed by the other.°* However where 
they are in irreconcilable conflict, and it does not 
appear which was approved first, the court may con- 
sider the legislative intent®® and examine the jour- 
nals of the legislature for the purpose of ascertain- 
ing which act was passed last by the legislature.°° 
Sometimes the later in numerical order of two ir- 
reconcilable statutes approved on the same day is 
held to repeal the other,®! the holding being based 
either on the testimony of the governor that they 
were approved in their numerical order®? or on the 
presumption. that they were approved in that or- 
der.®* = 


[§ 535] cc. Time of Taking Effect. Where two 
conflicting statutes passed at the same session are 
to take effect on different dates, the one taking 
effect at the later date will, from that day,** al- 
though not previously,®® prevail as the later ex- 
pression of the legislative will.*® However, this 
rule is not an effective guide in some cases,°? as 
where all acts passed at the same session, other than 
emergency acts, take effect at the same time by vir- 
tue of a constitutional provision that they shall 
take effect. a prescribed number of days from the 
end of the session.*8 Also, an act containing an 
emergency clause will prevail over another act 
passed at the same session and not containing such 
a clause,®® at least until the other act becomes ef- 


214, 


43. U.S. v. Mason, 34 F..129, 13 
Sawy. 218; In re Oregon Bulletin 
Printing, etc., Co., 18 F.Cas.No. 10,561, 
3 Sawy. 614, 14 Nat. Bankr. Reg. 405, 
14 Alb.L.J. (N.Y.) 130; Mariposa 
County v. Madera County, 75 P. 572, 
142 Cal. 50; Smith v. McDermott, 29 
P. 34, 98 Cal. 421; Cerf v. Reichert, 15 
P. 10, 73 Cal. 360; Winn’s Succession, 
25 La.Ann. 216; Western Assur. Co. v. 
Stone, 134 S.E. 710, 145 Va. 776, 48 
A.L.R. 1009. 


44. See supra § 525. 
45. Implied repeal: 

By amendatory act generally see su- 
pra §§ 526, 527. 

Gf amended act generally see infra § 


46. Standley v. County Board of 
Education of Lonoke Gounty, 277 S. 
W. 559, 170 Ark. 1; Buck v. Board of 
Trustees of St. Maries Independent 
School Dist. No. 1 in Benewah Coun- 
ty, 154 P. 372, 28 Idaho 293; Detroit 
United Ry. v. Barnes Paper Co., 138 
N.W. 211, 172 Mich. 586. 


47. State v. Hindson, 106 P. 362, 
40 Mont. 353. 


48. Foresman v. Gregg Tp., 147 A. 
64, 297 Pa. 369. 


49. Peo. v. Graves, 224 Ill.App. 
235 [aff 136 N.E. 542, 304 Ill. 20]. 


50. Peavy v. McCombs, 140 P. 965, 
26 Idaho 148; People’s Trust & Sav- 
ings Bank v. Hennessey, (Ind.App.) 
153 N.E. 507 [superseding 149 N.B. 
865]; State v. Wetz, 168 N.W. 885, 
40 N.D. 299. 


[a] Enactment at same time.— 
“Where two inconsistent provisions 
become the statute law at the same 


time, the specific prevails over the 
general.” Woltzen vy. Wieman, 168 
Ill.App. 220. 


See infra § 536. 


52. McFarland vy. State Bank, 4 
Ark. 410; Covington vy. East St. Louis, 


78 Ill. 548; Ottawa v. La Salle Coun- 
ty, 12 Ill. 339. , 
53. Ala.—Wallace vy. Ball, 88 So. 


442, 205 Ala. 623. 


- Ga.—Butts County v. Strahan, 107 
S.E. 163, 151 Ga. 417. ; 


Ind.—Newbauer v. State, 161 N.E. 
826, 200 Ind. 118. 


Miss.—Green y. Hutson, 104 So. 171, 
139 Miss. 471. 


Mont.—State v. Hindson, 106 P. 362, 
40 Mont. 353. 


Okl.—Ex p. James, 111 P. 947, 4 Okl. 
Cr. 94. ; 


Pa,—Southwark Bank y. Com., 26 
Pa. 446. 


Eng.—Rex vy. Middlesex, 2 B.&Ad. 
818, 22 E.C.L. 344. 


See State v. Wetz, 168 N.W. 835, 
40 N.D. 299 (where two bills are ap- 
proved by the governor in the inverse 
order of their passage, conflicting pro- 
visions therein cannot be resolved in 
favor of that which was passed last 
op ane theory of a repeal by implica- 
rion). 


54. Ex p. James, 111 P. 947,, 4 
Okl.Cr. 94. 

55. See supra. § 533. ‘ 

56. Southwark Bank y. Com., 26 
Pa. 446. : 

57. State v. Lathrop, 112 N.E. 209, 
93 OhioSt. 79; Southwark Bank y. 


Com., 26 Pa. 446. 


58. Swift & Co. v. Sones, 107 So. 
881, 142 Miss. 660. 


59. Oregon Short Line R. Co. v. 
Minidoka County, 153 P. 424, 28 Idaho 


60. Swift & Co. v. Sones, 107 So. 
881, 142 Miss. 660. 


61. See cases infra notes 62, 63. 
62. Strauss v. Heiss, 48 Md. 292. 


63. Musgrove v. Baltimore & O. R. 
Co., 75 A. 245, 111 Md. 629; State v. 
Davis, 70 Md. 237; Syndicate Print- 
ing Co. v. Cashman, 132 N.W. 915, 115 
Minn. 446. : 


64 Swift & Co. v. Sones, 107 So. 
881, 142 Miss. 660. 


65. Weatherford v. Weatherford, 8 
Port. (Ala.) 171. 


66. Holle v. Drudge, 129 N.E. 229, 
190 Ind. 520; Westfeldt v. Adams, 74 
S.E. 1041, 159 N.C. 409. And see 
Peavy v. McCombs, 140 P. 965, 26 Ida- 
ho 148 (discussing the rule). 


67. Peavy v. McCombs, 140 P. 965, 
26 Idaho 143. 


68. See infra § 682. 


69. Peavy v. McCombs, 140 P. 965, 
26 Idaho 143; Newbauer v. State, 161 _ 
N.E. 826, 200 Ind. 118; Lambert v. 
Board of Trustees of Public Library, 
152 S.W. 802, 151 Ky. 725, Ann.Cas. 
1915A 180; Whitfield v. Davies, 138 P. 
883, 78 Wash. 256; Heilig v. Puyal- 
lup, 34 P. 164, 7 Wash. 29. 


[a] Reason for rule is that the 
emergency clause shows that the sub- 
ject matter of the act containing it 
was more clearly and pointedly be- 
fore the legislature, and was consid- 
ered more clearly and thoroughly and 
as more urgent and important, than 
the subject matter of the other act. 
Peavy v. McCombs, 140 P. 965, 26 
Idaho 143; Lambert v.' Public Library 
Trustees, 152 S.W. 802, 151 Ky. 725, 
Ann.Cas.1915A 180; Heilig y. Puyal- 
lup, 34 P. 164, 7 Wash. 29: 


[b] Rule applied (1) where the 


For latex cases, developments and changes in the law see Annotations, same title and section number 


. 


+ 
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- fective.7° 


[§ 536] (6) Particular Classes of Acts—(a) Lo- 
cal, Special, or Specific by General Act*!1—aa. In 
General. While the rule undoubtedly is that a gen- 
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act, without express words of repeal, ordinarily will 


eral affirmative act, or the general provisions of an 


acts are irreconcilable and the one 
containing the emergency clause is 
passed by the legislature at a later 
date than the other one (Peavy -v. 
McCombs, 140 P. 965, 26 Idaho 143; 
Newbauer v. State, 161 N.E. 826, 200 
Ind. 118; Whitfield v. Davies, 138 P. 
883, 78 Wash. 256; Heilig v. Puyallup, 
34 P. 164, 7 Wash. 29), (2) or both are 
approved on the same day (Lambert 
v. Public Library Trustees, 152 S.W. 
802, 151 Ky. 725, Ann.Cas.1915A 180). 
(3) Even where the act containing 
the emergency clause is first passed 
and approved, it is not repealed by a 
Subsequent act without an emergency 
clause where there is no clear repug- 
nancy between the two. State v. 
Prairie: Oil,” ete.,1Co, 167% Py 756, 64 
Okl. 267. ‘ 


70. Morgan vy. Falls City, 174 N.W. 
421, 103 Neb. 795. 


71. Cross references: 


Acts passed at Same session see supra 
§§ 533-535. 


General express repeal of inconsistent 
acts see supra § 507. 


72. U.S.—U. S. v. Newton, 36 F. 
(2d) 425; St. Louis Third Nat. Bank 
v. Harrison, 8 F. 721, 3 McCrary 162; 
Aspden’s Estate, 2 F.Cas.No. 589, 2 
Wall.Jr. 368. 


Ala.—Kreutner v. State, 80 So. 125, 
202 Ala. 287; Mobile, etc., R. Co. v. 
State, 29 Ala. 578. 


Ark.—Polk v. Booker, 165 S.W. 262, 
112 Ark. 101; Hampton v. Hickey, 114 
S.W. 707, 88 Ark. 324; Ex p. Morri- 
son, 64 S.W. 270, 69 Ark. 517; Mc- 
Farland v. State Bank, 4 Ark. 410. 


Cal.—Ahern y. Livermore Union 
High School Dist. of Alameda Coun- 
ty, 284 P. 1105, 208 Cal. 770 [super- 
seding (App.) 279 P. 1032]; Banks v. 
Yolo County, 37 P. 900, 104 Cal. 258, 


Colo.—Peo. v. Board of Com’rs of 
Chaffee County, 281 P. 117, 86 Colo. 
249; Rice v. Goodwin, 30 P. 330, 2 
Colo.App. 267. 


Fla.—Sanders v. Howell, 74 So. 882, 
73 Fla. 563; Luke v. State, 5 Fla. 
185. 


Ga.—Haywood v. Savannah, 12 Ga. 
404. 


Ill.—Cook County v. Gilbert, 33 N. 
EB. 761, 146 Ill. 268 [aff 44 Ill.App. 
69]; Covington v. East St. Louis, 78 
Til. 548; Peo. v. Mount, 87 Ill.App. 194 
{aff 58 N.E. 360, 186 Ill. 560]; Lewis 
v. Cook County, 72 Ill.App. 151. 


Ind.—Million v. Metropolitan Cas- 
ualty Ins. Co., (App.) 172 N.E. 569; 
People’s Trust & Savings Bank v. 
Hennessey, (App.) 153 N.E. 507 [su- 
perseding 149 N.E. 365]; Monical vy. 
Heise, 94 N.E. 232, 49 Ind.App. 302. 


Iowa.—Cole v. Jackson County, 11 
Iowa 552. 


Ky.—Louisville v. Louisville Water 
Co., 49 S.W. 766, 105 Ky. 754, 20 Ky.L. 
1529. 


La.—State ex rel. City of New Or- 
leans v. Louisiana Tax Commission, 
130) (Sow 46,0271" La. 2115) Olivier “v. 
Adeline Sugar Factory Co., 60 So. 201, 
131 La. 712; State v. Ogden, 24 So. 
593, 50 La.Ann. 982; State v. Judge 
Second City Ct., 5 So. 525, 40 La.Ann. 
844; Beridon y. Barbin, 13 La-Ann. 
458: State vy. Kitty, 12 La.Ann. 805. 
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Md.—Garrett v. Janes, 3 A. 597, 65 
Md. 260. 


Mich.—State University v. Auditor- 
Gen., 66 N.W. 956, 109 Mich. 134, 


_ Minn.—Hobart v. City, of Minneapo- 
lis, 166 N.W. 411, 189 Minn. 368; State 
v. Peter, 112 N.W. 866, 101 Minn. 462. 


Mo.—State ex rel. Hyde v. Buder, 
287 S.W.-307, 315 Mo. 791; State v. 
Slover, 31 S.W. 1054, 34 S.W. 1102, 
134 Mo. 10; State v. Severance, 55 
Mo. 378; State v. Bishop, 41 Mo. 16; 
Brown vy. Crawford County, 8 Mo. 640; 
State v. Fitzporter, 17 Mo.App. 271. 


Mont.—Equitable Life Assur. Soc. 
of the United States v. Hart, 173 P. 
1062, 55 Mont. 76. 


Neb.—Canham vy. Bruegman, 109 N. 
W. 733, 77 Neb. 436; State v. Hay, 63 
N.W. 821, 45 Neb. 321; Jackson v. 
Washington County, 52 N.W. 169, 34 
Neb. 680. 


Nev.—State v. Beard, 290 Pa 5315 
Nev. 218. 


rece’ v. Dwyer, 42 N.J.Law 
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N.M.—Wilburn vy. Terr., 62 P. 968, 
10 N.M. 402. 


N.Y.—Casterton vy. Vienna, 57 N.E. 
622, 163 N.Y. 368; Coxe v. State, 39 
N.E. 400, 144 N.Y. 396; Peo. v. Jef- 
ferson County Canvassers, 37 N.E. 
649, 143 N.Y. 84 [aff 28 N.Y.S. 871, 77 
Hun 372]; McKenna vy. Edmundstone, 
91 N.Y. 231 [aff 10 Daly 410]; Van 
Denburgh vy. Greenbush, 66 N.Y. 1; 
Peo. v. Quigg, 59 N.Y. 83, 2 Cow.Cr. 
182; In re Central Park Com’rs, 50 N. 
Y. 493: Welstead v. Jennings, 93 N. 
Y.S. 339, 104 App.Div. 179 [aff 78 N. 
E. 1114, 185 N.Y. 588, and motion den 
76 N.B. 1116,'183 N.Y. 549]; Peo. v. 
Wells, 87 N.Y.S. 1107, 94 App.Div. 271, 
15 N.Y.Ann.Cas, 125; Peo. v. O’Grady, 
61 .N.Y:.S, 577, 46 App.Div. '213;. Peo. 
v. Dohling, 39 N.Y.S. 765, 6 App.Div. 
86; McKenna y. Edmundstone, 10 


‘Daly 410 [aff in 91 N.Y. 231, 64 How. 


Pr. 461]; McCabe v. Aulls, 205 N.Y.S. 
689, 123 Mise. 471; Matter of New- 
burg Business Men’s Assoc., 103 N.Y. 
S. 848, 54 Misc. 13; Matter of Mc- 
Kay, 68 N.Y.S. 925, 38 Misc. 520, 2 
Mills 88; Peo. v. Sheridan, 1 N.Y.S. 
61, 48 Hun 620; McLaughlin v. Page, 
14 Daly 274, 8 N.Y.St. 367; Bartels v. 
Cunningham, 8 Abb.N.Cas. 226, 59 
How.Pr. 129; New York, etc., R. Co. 
vy. Delaware County, 67 How.Pr. 5. 


N.D.—Reeves v. Bruening, 114 N.W. 
313, 16 N.D. 398. 


Ohio.—State v. Newton, 26 OhioSt. 
200; Fosdick v. Perrysburg, 14 Ohio 
St. 472: 


Okl-—Atchison, . ete. Re Co. v. 
Haynes, 58 P. 738, 8 Okl. 576. 


Or.—Hill v. Hartzell, 252 P. 552, 121 
Or. 4. 


Pa.—Commonwealth v. Lomas, 153 
A. 124, 302 Pa. 97; Commonwealth v. 
Reese;s-143° A. 127,.) 293. Pa. .398; 
Graham v. City of Philadelphia, 135 
A. 908, 288 Pa. 152 [aff 88 Pa.Super. 
250]; Commonwealth v. Ruggles, 124 
A. 689, 280 Pa. 568; Dorrance v. Bris- 
tol Borough, 73 A. 1015, 224 Pa. 464; 
Fraim y. Lancaster County, 33 A. 339, 
171 Pa. 436; Homer v. Com., 106 Pa. 
221, 51 Am.R. 521; Wright v. Vickers, 
81 Pa. 122 [aff 10 Phila. 381]; In re 
Pittsburg 11th Ward Bounty Ac- 


not repeal or affect a previous special or local aet, 
or the special or particular provisions of a prior 
act, on the same subject,’? yet it is not a rule of 


counts, 70 Pa. 92; Brown v. Philadel- 
phia County, 21 Pa. 37; In re Shera- 
den Borough, 34 Pa.Super. 639; Com. 
v. Vetterlein, 21 Pa.Super. 587; Brow- 
er v. Philadelphia, 3 Pa.Dist.&Co. 284; 
Tosh y. Schlottman, 2 Pa.Dist.&Co. 
256; In re Report, 26 Pa.Dist. 328; 
Barry v. Dixon, 24 Pa.Dist. 107; Jour- 
nal v. Bruff, 19 Pa.Dist. 591; Darcas 
v. Lebanon County, 19 Pa.Dist. 259; 
Com. v. Harris, 18 Pa.Dist. 614, 36 Pa. 


Co. 328; Starr v. Caldwell, 17 Pa.Dist. 
669; In re Hansberry St., 7 Pa.Dist., 
605; Com. v.. Dillon, 17 Pa.Co.- 227; 


Sowers v. Joiby, 4 Pa.Co. 223; 
v. Reichard, 4 Pa.Co, 48; 
Bond, 3 Pa.Co. 254; 
3° Pa.Co: 250% 
Comsit. 


Philippine.—Compania General de 
Tabaces vy. Insular Collector of Cus- 
toms, 46 Philippine 8; Lichauco v. 
Spostol, 44 Philippine 138. 


Porto Rico.—Tilen vy. Mena, 24 Por- 
to Rico 760. 


S.C.—Felder v. Johnston, 121 S.E. 
Be: 127 S.C.:215; Bx *p. Dunn, %8' Sic: 


Tenn.—McCampbell vy. State, 93 S. 
W. 100, 116 Tenn. 98. i 


Tex.—Laredo v. Martin, 52 Tex. 548; 
Ellis v. Batts, 26 Tex. 703; Monroe 
v. Arledge, 23 Tex. 478; Westbrook 
v. Missouri-Texas Land & Irrigation 
Co., (Civ.App.) 195:.S.W. 1154;° Paul 
v. State, 106 S.W. 448, 48 Tex.Civ.App. 
25; Ex p. Neal, 83 S.W. 831, 47 Tex. 
Cr. 441; Ex p. Kimbrell, 83 S.W. 382, 
47 Tex.Cr. 333. 


Wash.—State v. 
1000, 111 Wash. 124. 


W.Va.—Conley v. Calhoun County, 
2 W.Va. 416. 


Wis.—State v. Public Land Com’rs, 
82 N.W. 549, 106 Wis. 584. 


Eng.—Blackpool Corporation v. 
Starr Estate Co., [1922] 1 A.C, 27; 
Esquimalt Waterworks Co. vy. City of 
Victoria Corporation, [1907] A.C. 499; 
Seward v. The Vera Cruz, 10 App.Cas. 
59; In re Smith, 35 Ch.D. 589; Tay- 
lor v. Oldham, 4 Ch.D. 395; Reg. v. 
Champneys, L.R. 6 C.P. 384; Thorpe 
v. Adams, L.R. 6°C:P. 1253: Thames 
Conservators v. Hall, L.R. 3 C.P. 415; 
Purnell v. Wolverhampton New Wa- 
terworks Co., 10 C.B.N.S. 576, 100 E. 
C.L. 576; Fitzgerald v. Champneys, 2 
Johns.&H. 31, 70 Reprint 958; Gard 
v. Sewer Com’rs, 49 L.T.Rep.N.S. 325. 


Can.—Vancouver v. Bailey, 25 Can. 
S.C. 62. 


Alta._Edmonton vy. N. W. Utilities 
Ltd., [1927] 1 Dom.L.R. 199. 


Man.—In re Iverson, 31 Man. 98; 
Robinson y. Graham, 16 Man. 69. 


[a] Reason of rule is clear: In 
passing the special act, the legisla- 
ture ‘have their attention directed to 
the special case which the act was 
meant to meet, and consider and pro- 
vide for all the eircumstances of that 
special case; and, having so done, 
they are not to be considered, by a 
general enactment passed subsequent- 
ly and making no mention of any such 
intention, to have intended to dero- 
gate from that which, by their own 
special act, they have thus carefully 
supervised and regulated. Lewis v. 
Cook County, 72 Ill.App. 151; Cleve- 
land, ete., R. Co. v. Blind, 105 N. HB. 


Engle 
Hannick’s 
Keim v. Devitt, 
Com. v. Rogers, 1 Del. 


Benson, 189 P. 
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positive law, but one of construction only;7* a 
special act may be impliedly repealed by a general 
and the question whether it has been so 


one ;‘4 


repealed is always one of legislative intention.*° 
accordance with this rule, the presumption is that 
a general act does not repeal a local or special 
The rule and presumption may apply 


statute.*® 


483, 182 Ind. 398, 423 [cit Cyc]; Mer- 
chants’ Ins. Co. v. Hill, 12 Mo.App. 
148 [aff 86 Mo. 466]; Ex p. Neal, 83 
S.W. 831,. 47 “fex-:Cr. 441; Hitzger- 
ald v. Champneys, 2 Johns.&H. 31, 70 
Reprint 958. 


[b] If possible, special act and 
general law must stand together, the 
one as the law of the particular case, 
and the other as the general law of 
the land. Thornton v. Road Imp. 
Dist. No. 1 of Clark County, Ark., 291 
F. 518 [appeal dism 46 S.Ct. 12, 269 
U.S. 592, 70 L.Hd. 429]; Pardee v. 
St. Louis, ete., R. Co., 204 F. 970, 123 
CGA. 292, 51 L-R.A.N-S. 721; :Chris- 
tie-St. Commission Co. v. U. Sera 
FR, 326, 69 C.C.A. 464 [aff 129 F. 5061; 
Seward County v. Adtna L. Ins. Co., 90 
BY 222,°32°C.C.A. 585; “Hayes v. Mor- 
gan’s Louisiana, etce., R. Co., 42 So. 
150, 117 La. 593; Brattleboro Town 
School Dist. yv. Brattleboro School 
Dist. No. 2, 48 A. 697, 72 Vt. 451. 


73. Union School Dist. Bd, of Ed- 
ucation vy. Goodrich, 175 N.W. 1009, 
208 Mich. 646; New Brunswick v. 
Williamson, 44 N.J.Law 165 [aff 46 
N.J.Law 204 and 9 S.Ct. 453, 130 U.S. 
189, 32 L.Ed. 915]; Commonwealth 
v. Matthews, 154 A. 359, 303 Pa. 163; 
Fraim v. Lancaster County, BOL AOS 9, 
171 Pa. 436; Darcas vy. Lebanon Coun- 
ty, 19 Pa. Dist. 259); 


74 Peo. v. Chicago, etc., R. Co., 
13a. News) 308, 300.011.) 218: Schott ov. 
Continental Auto Ins. Co., (Mo.) 31 S. 
W.(2d) 7; Re Coburg, ete, Toll Road 
Co., 50 Ont.L. 125. 


75. Polk v. Booker, 165 S.W. 262, 
112 Ark. 101; Schott v. Continental 
Auto Ins. Underwriters, (Mo.) 31 S. 
W.(2d) 7; Peo. v. Dalton, 52 N.E. 
1113, 158 N.Y. 175; Buffalo Cemetery 
Assoc. v. Buffalo, 22 N.E. 962, 118 N. 
Y. 61; Peo. v. Kaye, 146 N.Y.S. 398, 
160 App.Div. 644; Darcas v. Lebanon 
County, 19 Pa.Dist. 259. 


76. Ark.—St. Louis Southwestern 
eee v. Grayson, 78 S.W. 777, 72 Ark. 


Ind.—Renner vy. State, 106 N.E. 703, 
182 Ind. 394. 


Ky.—Board of Council of City of 
Danville v. Raum, 132 S.W. 1019, 141 
Ky. 198. 


La.—State ex rel. Day v. Rapides 
Parish School Board, 103 So. 757, 158 
La. 251; Paepcke Leicht Lumber 
Co. v. Vantrompt, 69° Sor 159) 187 var 
743; Hayes v. Morgan’s Louisiana, 
UG, MEV.) CLG. CO, ¢42,S0., 150, 207. Lia: 
593: State v. Police Jury, 6 La.App. 
(Orleans) 229. 


Mich.—Union School Dist. Bd. of 
Education v. Goodrich, 175 N.W. 1009, 
208 Mich. 646. 


Okl.—Kuchler v. Weaver, 
915, 23 Okl. 420, 18 Ann.Cas, 462 


Pa.—Fraim v. Lanchkster ers 33 
A. 339, 171 Pa. 486; Ashland Bor- 
ough’s Pet., 7 Pa. Dist. &Co. 226; Put- 
nam vy. Edwards, 3 Pa.Co. 513; En- 
gle v. Reichard, 4 Pa.Co. 48. 


Philippine.—U. 8S. v. Josen, 26 Phil- 
ippine 1. 


Wash.—State v. Clausen, 99 P, 743, 
51 Wash. 548, 101 P. 835, 51 Wash. 


1e0 P. 


STATUTES 


not only where 


In 


689. 
Man.—Union Bank v. Manitoba 
Farmers Mut., Hail Ins. Co., [1924] 2 


Dom:L.R. 444. 


77. Ark.—State v. Adams, 218 S.w. 
845, 142 Ark. 411; Jones v. Oldham, 
158 S.W. 1075, 109 Ark. 24. 


Cal.-Peo. vy. Edwards, 153 P. 975, 
28 Cal.App. 716. 


Conn.—Norwich Bd. of Water 
Comrs. v. Johnson, 84 A, 727, 86 Conn. 
151, 41 L.R.A.N.S. 1024. 


N.Y.—Schermerhorn y. Prouty, 
IND Ye Salve 


Wash.—BPrickson v. Perica, 
963, 113 Wash, 510. 


78. Ala.—State v. White, 49 So. 78, 
160 Ala. 168. 


Fla.—sState v. Sanders, 
79 Fla. 835. 


Ill.—Rushville v. Rushville, 32 Ill. 
App. 320. 


La.—Cumberland Tel., ete., Co. v. 
Morgan’s Louisiana, etc., R., ete., Co., 
36 So. 352, 112 La. 287. 


Mo.—State y. Fiala, 47 Mo. 310; 
Gazollo v. McCann, 63 Mo.App. 414. 


Ohio.—Muskingum County v. State 
Bd. of Public Works, 39 OhioSt. 628. 


Or.—State v. Sturgess, 9 Or. 537. 


Pa.—Commonwealth v. Matthews, 
£54 A. 359, 303 Pa, 163; Com. v. 
Brown, 59 A. 479, 210 Pa. 29; Fraim 
v. Lancaster County, 33 A. 339, 171 
Pa. 486;: Safe Deposit, etc., Co. v. 
Fricke, 25 A. 530, 152 Pa. 231; Rounds 
v. Waymart Borough, 81 Pa. 395; 
Com. v. Navle, 2 Walk. 311; O’Hara 
v. Johnson, 2 Walk. 115; Mohr v. 
Scherer, 30 Pa.Super. 509; Nissley v. 
Lancaster County, 27 Pa.Super. 405 
[aff 64 A. 794, 215 Pa. 562]; Com. v. 
Lloyd, 2 Pa.Super. 6 [aff 35 A. 816, 
178 Pa. 308]; Tosh v. Schlottman, 2 
Pa.Dist.&Co. 256; Putnam v. Edwards, 
20 Pa.Dist. 234; Fleming v. Bush, 19 
Pa.Dist. 644; Com. v. Harris, 18 Pa. 
Dist. 614 


Philippiceseiiohanes Vv. 
44 Philippine 138. 


Wash.—Seattle Land & Improve- 
ment Co._v. Blum, 128 P. 1066, 71 
Wash. 530; State v. Ross, 113 P. 2738, 
62 Wash. 82. 


[a] Weight or importance.—(1) 
The inference of an intent to repeal, 
arising from subsequent inconsistent 
legislation, is greatly diminished when 
the inconsistency arises between a 
subsequent general and a prior special 
statute. State v. Peter, 112 N.W. 866, 
101 Minn, 462. (2) The element of 
repugnancy between the provisions in 
a general statute and one that is 
special or local ordinarily will furnish 
little or no aid in arriving at the in- 
tention of the legislature in the mat- 
ter of repeal. Conflicts in terms and 
provisions in general and local stat- 
utes often exist, and yet both statutes 
stand, each having a field of operation. 


80 


iY ee, 


85 So. 333, 


Apostol, 


State v. Houghton, 38 So. 761, 142 
Ala. 90. 
[b] Conflict in intention.—‘‘Where 


a particular intention is expressed in 
an act, which conflicts with a general 
intention expressed in a later one, the 
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the two acts are not inconsistent 


or repugnant,*? but even where they are somewhat 
inconsistent,’® or even though the terms of the gen- 
eral law are broad enough to include the cases em- 
braced in the special or local act.*® 
unless a different legislative intent is plainly,°® 


They apply 


particular intention shall be given ef- 
fect, leaving the later act to operate 
only outside the scope of the SOLE 
Cleveland, 3C..Cs (SnSit. pis BR yO) 
Blind, 105 N.E. 483, 182 Ind. 358, 133. 


Necessity and effect of irreconcila- 
ble inconsistency see infra text and 
note 84, 


79. People v. Pacific Imp. Co., 62 
P. 789, 180 Cal. 442; Grimmer v. New 
York Tenement House Dept., 97 N. 
E. 884, 204 N.Y. 370; Peo. v. Knox, 
60 N.E. 17, 166 N.Y. 444, 54 L.R.A. 
Parker v. Elmira, etce., R. Co., 
59 N.E. 81, 165 N.Y. 274; Casterton v. 
Vienna, 574N.E. 622, 163 N.Y. 9368; 
Buffalo Cemetery Assoc. v. Buffalo, 22 
N.E. 962, 118 N.Y. 61; Matter of Cen- 
tral Park Comrs., 50 N.Y. 493; City 
of New York v. Interborough Rapid 
Transit Co., 249 N.Y.S. 2438, 232 App. 
Div. 233 [aff 240 N.Y.S. 316, 186 Misc. 
569 and) 17.7 NBD 295, -2otuNeY. 2015 
McKay v. New York, 62 N.Y.S. 58, 46 
App. Div. 579; People v. Keller, 54 N. 
Y.S. 1011, 85 App.Div. 493 [aff 52 N.E. 
1107, 158 N.Y. 187]; McKenna v. Ed- 
mundstone, 10 Daly 410 [aff 91 N.Y. 
231, 64 How.Pr. 461]; Matter of Mc- 
Kay, 68 N.Y.S. 925, 33 Mise. 520, 2 Mills 
88; People v. Scannell, 56 N.Y.S. 117, 
25 Misc. 619 [aff 58 N.Y.S. 1146, 40 
App.Div. 633 (aff 54 N.E. 570, 160 N.Y. 
103)]; Bartels v. Cunningham, 8 Abb. 
N.Cas. 226, 59 How.Pr. 129. 


[a] Im such case, local or special 
act will be deemed exception (1) to 
the general act (Loisel v. Mortimer, 
277 EF. 882; Abbate v. U. S., 2:70 F. 
735; U.S. v. Worcester, 4 Alaska 239; 
United States v. Mason, 33 App.D.C. 
350; Woodworth v. Kalamazoo, 97 N. 
W. 714, 1385 Mich. 233; Kornegay v. 
City of Goldsboro, 105 S.E. 187, 180 N. 
C. 441; Fullerton v. State, 282 P. 674, 
140 Okl. 122 [appeal dism 50 S.Ct, 462, 
281 U.S. 705, 74 L.Ed. 1129]; Norton 
Motor Sales Co. v. Johnson, 237 P. 
128, 110 Okl. 174; Union Saving Ass’n 
Ve Burns, “176; Py 227, 74) OR Me awa 
chison, etc., R. Co. v. Haynes, 58 P. 
738, 8 Okl. 576; State v. Sturgess, 9 
Or. 587; Altoona v. Calvert, 21 Pa. 
Co. 362; Paul v. State, 106 Sw. 448, 
48 Tex. Civ. App. 25), Q) unless there 
is something else to indicate an in- 
tention to repeal (see infra text and 
notes 80-89). (38) This is especially 
true when the general and special acts 
are substantially contemporaneous. 
Crane v. Reeder, 22 Mich. 322: Nelden 
Vv. Mee 59 P. 524, 20 Utah 382, 77 Am. 
S.R. 9X7. 


80. Ga.—Davis v. poe Ey Coun- 
ty, 42 S. E. 764, 116 Ga. 491 


Kan.—Howard v. Hulbert, 
1041, 68 Kan. 793, 88 Am. = EU: 


66 P. 
367. 


etc.,: R., ete., Co., 
593. 


Minn.—State v. Peter, 112 N.W. 866, 
101 Minn. 462. 


Mo.—State v. Fiala, 47 Mo. 310; 
Gazollo v. McCann, 63 Mo.App. 414. 


Neb.—State v. Nolan, 98 N.W. 6 
71 Neb. 136. By 


N.J.—Brown v. Mullica Tp., 4 
427, 48 N.J.Law 447. “4 3 


N.Y.—People v. New York Catholic 
Protectory, 4 N.E. 177, 101 N.Y. 195, 3 


42, So. 150, 117 La. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


‘elearly,®? 


“Pan 2:93 
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and unequivocally82 


How.Pr.N.S. 348, 4 N.Y.Cr. 79; 
Denburgh v. Greenbush, 66 N.Y. 1 
Laff 4 Hun 795]; In re Central Park 
Com’rs 50 N.Y. 493; Troy Press Co. 
v. Mann, 100 N.Y.S. 516, 115 App.Div. 
29 fait 79 N.E. 1006, 187 “N.Y. 2791; 
Welstead v. Jennings, 93 N.Y.S. 339, 
104 App.Div. 179 [aff 78 N.E. 1114, 185 
N.Y. 588, and motion den 76 N.E. 1116, 
183 N.Y. 549]; People v.. Wells, 87 N.Y. 
S. 1107, 94 App.Div. 271, 15 N.Y.Ann. 
Cas. 125; Matter of McKay, 68 N.Y.S. 
925, 33 Misc. 520, 2 Mills 88; Bartels 
v. Cunningham, 8 Abb.N.Cas. 226, 59 
How.Pr. 129; New York, etc., R. Co. 
v. Delaware County, 67 How.Pr. 5. 


N.D.—Reeves v. Bruening, 114 N.W. 
313, 16 N.D. 398. 


Ohio.—Muskingum County v. State 
Bd. of Public Works, 39 OhioSt. 628; 
Fosdick v. Perrysburg, 14 OhioSt. 472. 


Pa.—Com. v. Brown, 59 A. 479, 210 
Fraim v.. Laneaster County, 
338 A. 339, 171 Pa. 436; Mohr v. Scher- 
er, 30 Pa.Super. 509; Nissley v. Lan- 
caster County, 27 Pa.Super. 405 [aff 
64 Ay 794, 215 Pa. 56213; Com. v. Vet- 
terlein, 21 Pa.Super. 587; In re Non- 
Partisan Nominations, 29 Pa.Dist. 804. 


Tex.—Paul v. State, 106 S.W. 448, 
48 Tex.Civ.App. 25; Ex p. Neal, 83 S. 
Wereol. 47 Nex Crc44d Esc. p. Cin 
brell, 83 S.W. 382, 47 Tex.Cr, 333. 


Utah.—State University. v. Rich- 
ards, 59 P. 96, 20 Utah 457, 77 Am.S.R. 
928. 


Van 


Eng.—In re Williams, 36 Ch.D. 573; 
Thames Conservators v. Hall, L.R. 3 
es SEO: 


Que.—Garant v. Carrier, 
Super. 601. 


$1. U.S.—Partee v. St. Louis & S. 
FE. R. Co., 123 C.C.A. 292, 204 F. 970, 
51 L.R.A.N.S. 721. 


Ill.— People v. Chicago & E. I. R. 
Co., 183 N.E. 308, 300 Tl. 218. 


Md.—County Com’rs of Harford 
County v. Rouse, 119 A. 153, 141 Md. 
549. 


Mich.—Michigan Employers’ Cas- 
ualty Co. v. Doucette, 188 N.W. 507, 
218 Mich. 363. ; 


N.Y.—Peo. y. Keller, 51 N.E. 431, 
157 N.Y. 90; James v. Sammis, 30 N.B. 
502, 132 N.Y. 239;- Weiler v. Nembach, 
20 N.E. 623, 114 N.Y. 36, 3 Silv. App. 
145, 16 N.Y.Civ.Proce. 875; People ex 
rel. Shipston v. Thompson, 187 N.Y.S. 
395 [aff 187 N.Y.S. 949, 196 App.Div. 
923 (aff 132 N.E. 880, 231 N.¥. 541)]; 
People v. City of Buffalo, 157° N.Y.S: 
938, 93 Mise. 275 [aff 161 N.Y.S. 


°706, 175 App.Div. 218 (aff 116 N.E. 


1063) J. 

N.C.—State v. Johnson, 86 S.E. 788, 
170 N.C. 685. 

Pa.—Com. v. Matthews, 154 A. 359, 
303 Pa. 163; In re Parkway in City of 
Philadelphia, 94 A. 1074, 249 Pa. 367. 


s.c.—State v. Brown, 151 S.E. 218, 
154 S.C. 55; Locke v. Dill, 126 S.E. 
A eedo dees Gi ks 


Tenn.—State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. 

Tex.—Sullivan v. City of Galveston, 
(Civ.App.) 17 S.W.(2d) 478 — [aft 
(Commn.App.) 34 S.W. (2d) 808]; 
Steinhagen v. Eastham, (Civ.App.) 233 
Sw. 660 [aff 243 S.W. 457, 111 Tex. 
59711: 

Va.—Hamilton v. Commonwealth, 
130 S.E. 383, 143 Va. 572. 

Man.—Winnipeg v. Winnipeg Elec- 
tric R. Co., 31 Man. 131. 


manifested,’? as 
where the two acts are irreconcilably inconsistent 


15 Que.| 


STATUTES 


82. Los Angeles v. Lelande,104 P. 
717, 11 Cal.App. 302; Matter of Tif- 
fany, 72 N.E. 512, 179 N.Y. 455; Peo- 
ple v. Jaehne, 8 N.E. 374, 108 N.Y. 182, 
4 N.Y.Cr. 478; State v. Johnson, 86 S. 
E. 788, 170 N.C. 685; Camden Fire Ins. 
Ass’n v. Haston, 284 S.W. 905, 153 
Tenn. 675. 


[a] Intent must be unmistakably 
manifested.—Ryan v. City of New 
York, 126 N.E. 350, 228 N.Y. 16 [rev 
178 N.Y.S. 402, 189 App.Div. 49]; Ward 
v. Smith, 165 N.W. 299, 166 Wis. 342. 


83. U.S.—Hemmer Vv. United 
States, 123 C.C.A. 194, 204 F. 898 [rev 
195 F. 790]. 


Ala.—Ex p. Jones, 102 So. 234, 
212 Ala. 259 [rev 102 So. 238, 20 Ala. 
App. 377]; Scottish Union & National 
Ins. Co. v. Baker, 84 So, 480, 17 Ala. 
en 188 [cert den 84 So. 924, 203 Ala. 


Ariz.mRowland v. McBride, 281 P. 
207, 35 Ariz. 511. 


Cal.—Crooks v. People’s Finance, 
etc., Co., (App.) 292 P. 1065; Peairs 
Sey ee 153 P. 410, 28 Cal.App. 


Conn.—State v. Hatch, 72 A. 575, 82 
Conn. 122. 


Mich.—Union School Dist. Bd. of 
Education v. Goodrich, 175 N.W. 1009, 
208 Mich. 646; Port Huron Engine, 
ete:, Co. v. Port Huron. Tp.,. 158 NW. 
19; 19d" Mich: <590, 


Minn.—Phelps v. City of Minne- 
apolis, 219 N.W. 872, 174 Minn. 509; 
State v. Baker, 130 N.W. 999, 114 
Minn. 209. 


Mo.—Folk v. City of St. Louis, 157 
S.W. 71, 250 Mo. 116. 


N.Y.—Peterson v. Martino, 104 N.E. 
916,.210 N.Y..412 [aff 135 N.Y.S. 1137, 
151 App.Div. 894]; Grimmer v. New 
York Tenement House Dept., 97 N.E. 
884, 204 N.Y. 370; People v. Knox, 
60 N.B. 17, 166 N.Y. 444, 54 L.R.A. 
589; Parker v. Elmira, etc., R. Co., 
59 N.E. 81, 165 N.Y. 274; Casterton v. 
Vienna, 57 N.E. 622, 1638 N.Y. 368; 
Buffalo Cemetery Assoc. v. Buffalo, 
22 N.H. 962,118 N.Y. 61;. People wv. 
Gold, ete. Tel. Co., 98 N.Y. 67; Matter 
of Central Park Com’rs, 50 N.Y. 493 
[aff 4 Lans. 467, 61 Barb. 40 (rev 
41 How.Pr. 12)]; Matter of the Ever- 
greens, 47 N.Y. 216; In re Seeley, 187 
N.Y.S. 130, 114 Mise. 633 [aff 187 
N.Y.S. 953, 196 App.Div. 920, 132 N.E. 
904,.231 N.Y. 601, and amendment of 
remittitur gr 134 N.BH. 545, 232 N.Y. 
498]. 


Pa.—Rutherford Water Co. v. City 
of Harrisburg, 146 A. 113, 297 Pa. 
33; Flemming v. Bush, 43 Pa.Super, 
405. 


Tenn.—Vertrees v. State Board of 
Elections, 214 S.W. 737, 141 Tenn. 645. 


Wash.—Erickson v. Perica, 194 P. 
968, 113 Wash. 510; State v. Whitney, 
120 P. 116, 66 Wash. 4738. 


W.Va.—Kimball v. Loughney, 74 S. 
E. 953, 70 W.Va. 765. 


[a] Intent must appear by neces- 
sary implication.—Trenton Sav. Fund 
Soc. v. Wythman, 148 A. 622, 106 N.J. 
Eq. 93 [rev (Ch.) 145 A. 462]. 


[b] Intention may be made to ap- 
pear by the words of the general act, 
by the subject matter with which the 
general act is concerned, by other leg- 
islation on the same matter, by the 
surrounding circumstances, by the 
purpose to be accomplished, or by 
anything else to which reference may 
properly be had for the purpose of 
discovering the legislative intent. 
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or repugnant,** or where the general act not only 
covers the whole subject matter of the special one, 


Hartford v. Hartford Theological 
Seminary, 34 A. 483, 66 Conn. 475; 
Board of Education of Union School 
Dist. of City of Owosso v. Goodrich, 
175 N.W. 1009, 208 Mich. 646. 


84. U.S.—Priddy v. Thompson, 204 
F, 955, 123 C.C.A. 277; - Washington 
Trust Co. of City of New York v. 
Dunaway, 94 C.C.A. 405, 169 F. 37. 


Ark.—Farelly Lake Levee Dist. v. 
Hudson, 273 S.W. 711, 169 Ark. 33; 
Massey v. State, 269 S.W. 567, 168 
Ark. 174; Polk v. Booker, 165 S.W. 
262, 112 Ark. 101; Hampton vy. Hickey, 
114 S.W. 707, 88 Ark. 324. 


Cal.—Riley v. Forbes, 227 P. 768, 
193 Cal. 740; McNeil v. Kingsbury, 
213 P. 50, 190 Cal. 406; Peo. vy. Radich, 
(App.) 294 P. 1; Crooks v. People’s 
Finance & Thrift Co. of Pomona Val- 
ley, (App.) 292 P. 1065; Reed Orchard 
Co. v. Superior Court in and for Yolo 
County, 128 PB. 9, 19 Cal.App. 648 [reh 
den 128 P. 18, 19 Cal.App. 648]. t 


Conn.—Hartford v. Hartford Theo- 
peice Seminary, 34 A. 483,-66 Conn. 


D.C.—Washington Ry. & Electric 
Co. vy. District of Columbia, 10 F. (2d) 
999, 56 App.D.C. 134; Sullivan v. 
Goldman, 38 App.D.C. 319 [cert den 
Sonne 835, 225 U.S. 701, 56 L.Ed. 


Fla.—State v. Southern Land, etc., 
Co., 33 So. 999, 45 Fla. 374. 


Ga.—Hammond v. State, 72 S.E. 937, 
10 Ga.App. 143. 


Idaho.—Peo. v. Lytle, 1 Idaho 143. 


Ill.— Ridgway v. Gallatin County, 
55 N.H. 146, 181 Ill. 521; Peo. v. Nel- 
son, 40 N.E. 957, 156 Ill. 364; Marshall 
Field & Co. v. Thompson, 238 Ill.App. 
145; Peo. v. Mount, 87 Ill.App. 194 Taff. 
58 N.E. 360, 186 Ill. 560]. 


Ind.—Straus Bros. Co. v. Fisher, 
163 N.H. 225, 200 Ind. 307; Walter v. 
State, 5 N.E. 735, 105 Ind. 589; Green- 
bush Cemetery Ass’n v. Van Natta, 
94 N.E. 899, 49 Ind.App. 192. 


La.—Osthoff v. Flotte, 20 So. 282, 
48 La.Ann. 1094; State v. Callac, 12 
So. 119, 45 La.Ann. 27; State v. Kitty, 
12 La.Ann. 805; De Armas’ Case, 10 
Mart. 158. 


Md.—Board of School Com’rs of 
Anne Arundel County v. Henkel, 83 
A. 89, 117 Md. 97; Anne Arundel 
County Com’rs v. United Ry. & Elec- 
tric Co., 72 A. 542, 109 Md. 377; Gar- 
rett v. James, 3 A. 597, 65 Md. 260. 


Mass.—Gage v. Currier, 4 Pick. 399. 


Minn.—State v. West Duluth Land 
Co., 78 N.W. 115, 75 Minn. 456. 


Mo.—State ex rel. Monier v. Craw- 
ford, 262 S.W. 341, 303 Mo. 652; State 
v. Severance, 55 Mo. 378; Pacific R. 
Co. v. Cass County, 53 Mo. 17; State 
v. Macon County Ct., 41 Mo. 453. 


N.J.—New Brunswick v. William- 
son, 44 N.J.Law 165 [aff 46 N.J.Law 
204, and 9 S.Ct. 453, 130 U.S. 189, 32 
L.Ed. 915]; McCarter v. Lehigh Val- 
ley R. Co., 79 A. 93,.78 N.J.Eq. 346. 


N.Y.—Peo. v. Dalton, 52 N.E, 1113, 
158 N.Y. 175; Cone v. Lauer, 115 N. 
Y.S. 644, 181 App.Div. 193 [aff 115 
N.Y.S. 1116, 131 App.Div. 193, and ap- 
peal dism 92 N.E. 1081, 198 N.Y. 597]; 
Matter of Reddish, 60 N.Y.S. 1111, 45 
App.Div. 37 

Ohio.—Robbins v. State, 8 OhioSt. 
131. 

Pa.—Com. v. Matthews, 154 A. 359, 


303 Pa. 163; In re. Non-Partisan 
Nominations, 29 Pa.Dist. 804; Com. 
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but is also intended to contain all the law on the 
subject®® and to be exclusive,®® or to take the place 
of the special act,’7 or is clearly intended to estab- 
lish a mandatory®® and uniform®® rule or system for 
Also a construction in favor of 
an implied repeal of a local, special, or specific act 
by a general one will not be adopted unless it is 
absolutely necessary®® in order to give the words 
of the general act any meaning at all.°* 


the whole state. 


Proviso in a general law that it shall not repeal 
or affect the provisions of any special law relating 
to the same subject in any county, township, or 
borough in the state will be accorded effect.°? 


v. Straughas, 24 Pa.Co. 145; Com. v. 
McCandless, 4 Pa.Co, 119; Sowers v. 
Leiby, 4 Pa.Co. 223; Com. v. Rogers, 
1 Del.Co. 517. 


Porto Rico.—Tilden v. 
Porto Rico 760. 


Wash.—Erickson v. Perica, 194 P. 
963, 113 Wash. 510; State v. Hewitt 
Land Co., 134 P. 474, 74 Wash. 573. 


W.Va.—Chesapeake, etc., R. Co. v. 
Hoard, 16 W.Va. 270; Conley v. Cal- 
houn County, 2 W.Va. 416. 


Eng.—Reg. v. Champneys, L. R. 6 
C.P. 384; Thorpe v. Adams, L.R. 6 C. 
P. 125; Great Cent. Gas Consumers 
Co. v. Clarke, 13 C.B.N.S. 838, 106 
BH.C.L. 838; Bramston v. Colchester, 
6 E.&B. 246, 88 H.C.L. 246. 


“A general statute, without nega- 
tive words, will not repeal the par- 
ticular provisions of a former statute, 
unless the two acts are irreconcilably 
inconsistent.” Washington R., etc., 


Mena, 24 


Co. y. District of Columbia, 10 F.(2d) 


999, 1001. 


[a] Similar statements are that a 
“special statute, or a statute dealing 
with a subject with particularity, is 
not repealed by a subsequent general 
statute unless they are: (1) Mani- 
festly inconsistent. United States v. 
Worcester, 4 Alaska 239; Hurlburt v. 
Bush, 224 S.W. 328, 284 Mo. 397. (2) 
-In clear conflict, Tucker v. McLen- 
don, 98 So. 797, 210 Ala. 562. 
Clearly repugnant. Cordell v. Kent, 
295 S.W. 404, 174 Ark. 503; Morris 
v. Raymond, 201 S.W. 116, 132 Ark. 
449; City of Los Angeles v. Lelande, 
104 P. 717, 11 Cal.App. 302; State v. 
Johnson, 86 S.E. 788, 170 N.C. 685. 
(4) Invincibly repugnant. Kendail 
v. Ramsey, 19 S.W.(2d). 1020, 179 Ark. 
984. (5) So repugnant as to indicate 
a legislative intent to repeal. Mis- 
souri, Pac; R. Co. Vv.) Holt: 293° Fo 155 
[cert den 44 S.Ct. 333, 264 U.S. 584, 
68 L.Ed. 861]; Harris v. Bell, 250 
F. 209, 162 C.C.A. 345 [aff 285 F. 626, 
and 41 S.Ct. 49, 254 U.S. 103, 65 L.Ed. 
159]; Sanders v. Howell, 74 So. 802, 
73 Fla. 563; Stewart v. De Land- 
Lake Helen Special Road and Bridge 
Dist. in Volusia County, 71 So. 42, 71 


Fla, 158: Coker v. Wilkinson, 106 So. 
886, 142 Miss. 1. 
85. King v. McDowell, 155 S.w. 


501. 107 Ark. 381; 
P. 947, 4 Okl.Cr. 94. 


[a] Where earlier statute is spe- 
cial, only in sense that it applies to 
single case, of which there may be 
many in the state, and the later one 
is general in its operation, and ap- 
plies to all such cases, then the earlier 
one is repealed by the later, because 
the whole includes the several parts. 
Hartford. v. Hartford Theological 
Seminary, 84 A. 483, 66 Conn. 475; 
Ex p. James, 111 P. 947, 4 Okl.Cr. 94, 


ae Ex p. James, 111 P. 947, 4 Okl. 
TAS 4 . 


Ex p. James, 111 


ces 


STATUTES 


87. Hammond v: State, 72 S.E. 937, 
10 Ga.App. 143; State v. Public Serv- 
ice Commission, 190 P. 1012, 111 
Wash. 294; State v. Hewitt, 134 P. 
474, 74 Wash, 573. 


[a] Revision or codification.—(1) 
A general statute broad enough in 
terms to embrace the cases covered 
by a special law is deemed to mani- 
fest an intent to repeal the latter 
statute, where the general statute is 
intended as a revision (Farelly Lake 
Levee Dist. v. Hudson, 273 S.W. 711, 
169 Ark. 33; Peterson v. Martino, 
104 N.E. 916, 210 N.Y. 412), (2) or 
codification (Peterson v. Martino, su- 
pra) of earlier enactments. 


88.Com. v. Matthews, 154 A. 359, 
303 Pa. 163; Com. v. Moore, 100 A. 
260, 255 Pa. 402. 


[a] Where act is passed to carry 
into effect general mandatory provi- 
sion of constitution, all acts inconsist- 
ent therewith, although local, are re- 
aan Com, v. Brown, 59 A. 479, 210 

a. k 


89. U.S.—Rogers v. Nashville, etc., 
RieCos. Gis 299, 83x Gi GIA 5172 


Conn.—Hartford v. Hartford Theo- 
peices Seminary, 34 A. 483, 66 Conn. 


Fla.—State v. Southern Land, etc., 
Co., 33 So: 999, 45 Fla. 874. 


Ill.— Peo. v. Nelson, 40 N.E. 957, 156 
vines 364; Struthers y. Peo., 116 Ill.App. 


Ky.—Com. v. Owensboro, 
Co., 
449, 

La.—State v. Police Jury, 6 La.App. 
(Orleans) 229. 


etce., R. 
23 S.W. 868, 95 Ky. 60, 15 Ky.L. 


Md.—Alexander v. Baltimore, 53 
Md. 100. 
Mich.—Port ‘Huron Engine & 


Thresher Co. v. Port Huron Tp., 158 
N.W. 19, 191 Mich. 590. 


N.J.—Bogardus v. Gordon, 30 A. 812, 
53 N.J.Eq. 40. 


N.Y.—Peo. v. Dalton, 52 N.E. 1113, 
158 N.Y. 175; Peo. v. Kaye, 146 N.Y.S. 
398, 160 App.Div. 644 [aff 106 N.B. 122, 
212 N.Y. 407, and reh den 107 N.E. 
1083, 213 N.Y. 648]; Barker vy. Floyd, 
69 N.Y.S. 1109, 61 App.Div. 92 [aff 
66 N.Y.S. 216, 32 Mise. 474]; New 
York, ete., R. Co. v. Delaware County, 
67 How.Pr. 5. 


Pa.—Commonwealth v. Matthews, 
154 °A: 3859, 303° Pa. 163; Common- 
wealth vy. Moore, 100 A. 260, 255 Pa. 
402; Com. v. Brown, 59 A, 479, 210 Pa. 
29;.Com. v. Summerville, 54 A. 27, 204 
Pa. 300; Mohr v. Scherer, 30 Pa.Su- 
per. 509; Nissley v. Lancaster County, 
27 Pa.Super. 405; Jadwin v. Hurley, 
10 Pa.Super. 104; Com. v. Lloyd, 2 Pa. 
Super. 6 [aff 35 A. 816, 178 Pa. 308]; 
Flanelly v. Manley, 22 Pa.Dist. 167: 


4 
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[§ 537] bb. Particular Local Acts—(aa) In Gen- 
eral. When the provisions of a general law, appli- 
cable to the entire state, are repugnant to the pro- 
visions of a previously enacted special law, appli- 
cable in a particular locality only, the passage of 
such general law does not operate to repeal the 
special law, either in whole or in part, unless sueh 
repeal is provided for by express words, or arises 
by necessary implication.°? An intention to repeal 
local acts generally is not inferable from the fact 
that the general act specifically excludes one local- 
ity from its operation.®* 


[§ 538] (bb) Acts Relating to Municipal Corpo- 


Com, v. York County Comrs., 19 Pa. 
Dist. 920; Com. v. McDonnell, 3 Pa. 
Dist. 767, 7 Kulp 357; Com. v. Leibrich, 
33 Pa:Co,.289; Nash. Vv. (Com. (2° PaCe 
Blt 239: 


S.C.—Rose v. Charleston, 3 S.C. 369. 


Tenn.—State v. Butcher, 28 S.W. 
296, 93 Tenn. 679. 


Wash.—State v. Purdy, 44 P. 857, 14 
Wash, 343. : 


Wis.—Allaby v. Mauston Electric 
Service Co., 116 N.W. 4, 135 Wis. 345, 
16 L.R.A.N.S. 420. ? 


90. State v. Romero, 253 P. 20, 32 
N.M. 178; Borough of Huntington v. 
Dorris, 78 Pa.Super. 469. 


91. Soisel v. Mortimer, 277 F. 882; 
Board of Revenue v. Johnson, 76 So. 
859, 200 Ala. 533; State v. Houghton, 
38 So. 761, 142 Ala. 90; Cleveland, C., 
Cx& Stl Li Ry.Coiry. Blind, 105 JNsEy 
483, 182 Ind. 398; Clemans v. Board of 
Education of Independent School Dist. 
pea Ww heclings 69 S.E. 808, 68 W.Va. 


92. Crawford vy. Ligonier Borough, 
7 Pa.Dist. 176, 20 Pa.Co. 369. 


93. Minn.—State v. Archibald, ~45 
N.W. 606, 43 Minn. 328. 


eS Esa v. Mills, 34 N.J.Law 
Od. 


N.Y.—Van .Denburgh vy. Greenbush, 
66 N.Y. 1 [aff 4 Hun 795]; In re Cen- 
tral Park Com’rs, 50 N.Y. 493; Peo. v. 
Wells, 87 N.Y.S. 1107, 94 App.Div. 271, 
15 N.Y.Ann.Cas. 125; Peo. v. Baker, 
10 Abb.N.Cas. 210; Bartels v. Cun- 
ningham, 8 Abb.N.Cas. 226, 59 How. 
Be 129; Davis v. Haffner, 2 Abb.Pr. 


N.C.—Monteith v. Board of Com’rs 
of Jackson County, 141 S.E. 481i, 195 
N.C. 71, 74 [quot Cyc]; Felmet v. 
Buncombe Com’rs, 119 S.E. 358, 186 
N.C. 251, 252 [quot Cyc]. 


Pa.—Com. v. Brown, 59 A. 479, 210 
Pa. 29; Mohr v. Scherer, 30 Pa.Super. 
509; Nissley v. Lancaster County, 27 
Pa.Super. 405; Com, v. Lloyd, 2 Pa.Su- 
per, 6 [aff 35 A. 816, 178 Pa.>308]; 
Road in Harborcreek Tp., 22 Pa.Dist. 
867; Kinsell v. Weiss, 20 Pa.Dist. 216; 
Smith v. Levy, 19 Pa.Dist. 435; Com. 
v. Harris, 18 Pa.Dist. 614; In re Hans- 
berry St.,7 Pa.Dist. 505; North To- 
eae v. Bradford County, 2 Pa.Dist. 


Tex.—Ex p. Neal, 83 S.W. 831, 47 
Tex.Cr., 441. 


[a] Legislative intent to reveal 
must appear.—Peo. ex rel. Young v. 
Gulvin, 149 N.Y.S. 117, 164 App.Div. 
768 [aff 149 N.Y.S. 1105, 164 App. Div. 
768]; Koehn v. Public Service Com- 
mission, Second Dist., 176 N.Y.S. 147, 
107 Misc. 151. 


94. Buffalo Cemeter Assoc. 
Buffalo, 22 N.E. 962, 118 N.Y. 61. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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-§§ 538-541] 


rations. The principle generalia specialibus non 
derogant is especially applicable to cases where 
general statutes are argued to overrule the provi- 
sions of special charters granted to municipal cor- 
porations, or special acts passed for their benefit.?® 
The intent to repeal by a general statute a special 
statute affecting one municipality cannot be in- 
ferred from the fact that another municipality is 
expressly excluded from the provisions of the later 
Of course where the repugnaney between 
their provisions is so irreconcilable that no rea- 
sonable field of operation for either can be found 


statute.?® 


without trenching on the ground 


other,®* or where the manifest intention of the later 
enactment is to revise the whole matter covered 
by disconnected general and special enactments, to 
furnish a substitute for all, and to introduce a new 
and exclusive rule upon the subject,°® there is a 


repeal. 


[§ 539] ce. Acts Relating to Particular Subjects®® 


95. Ala.—Montgomery v. Shoe- 


maker, 51 Ala. 114. 


Conn.—Board of Water Com’rs of 
City of Norwich v. Johnson, 84 A. 727, 
86 Conn. 151, 41 L.R.A.N.S. 1024. 


Fla.—Ex p. Davidson, 79 So. 727, 76 
Fla. 272; Sanders v. Howell, 74 So. 
802, 73 Fla. 563. 


La.—Welch v. Gossens, 25 So. 472, 
51 La.Ann. 852; Garrett v. Mayor, 17 
So. 238, 47 La.Ann., 618. 


’ Me.—State v. Donovan, 36 A. 982, 89 
Me. 448. 


Mass.—Copeland v. Springfield, 44 
N.E. 605, 166 Mass. 498; Brown v. 
Lowell, 8 Metc. 172. 


N.Y.—Fulton v. Krull, 93 N.H. 494, 
200 N.Y. 105; Vinson v. Sewer, Water 
and Street Commission of Saratoga 
Springs, 142 N.Y.S. 598, 158 App.Div. 
132; McKay v. New York, 62 N.Y.S. 
58, 46. App.Div. 579; 
Niagara Falls, 30 N.Y.S. 954, 81 Hun 
353; Higgins v. Bell, 6 N.Y.S. 105, 53 
Hun 632, 2 Silv.Sup. 506 [aff 28 N.E. 
251, 128 .N.Y.- 598]; «Peo. v.. West- 
chester County, 40 Hun 353; Deposit 
v. Devereux, 8 Hun 317; McKenna v. 
Edmundstone, 10 Daly 410 [aff 91 N.Y. 
231, 64 How.Pr. 461]; Peo. v. Carson, 
30 N.Y.S. 817, 10 Misc. 2387 [aff 35 
N.Y.S. 1114, 86 Hun 617, aff 50 N.E. 
OO ibd IN. ¥.- 490]: 


N.C.—Felmet v. Buncombe Comrs., 
119 S.B. 353, 186 N.C. 251. 


Pa.—Com. v. Summerville, 54 A. 
27, 204 Pa.St. 300; McCleary v. Alle- 
gheny County, 30 A. 120, 163 Pa. 578; 
Com. v.. Hasskarl, 21 Pa.Dist. 119; 
Com. v. Harris, 18 Pa.Dist. 614; In re 
East Fourth St., 17 Pa.Dist. 886; 
Reading v. Shepp, 2 Pa.Dist. 137; Mus- 
sina v. Clinton County, 35 Pa.Co. 155; 
Schroeder v. Lancaster, 15 Pa.Co. 467; 
Com. v. Angle, 14 Pa.Co. 538; Quinn 
v. Cumberland County, 13-Pa.Co. 602. 


Tex.—Sullivan v. Galveston, (Civ. 
App.) 17 S.W.(2d) 478. 


Wis.—State v. Bentley, 158 N.W. 
306, 163° Wis. 632. 


[a] hocal statute enacted for 
particular municipality is intended to 
be exceptional, and for the benefit of 
such municipality. State v. Donovan, 
36 A. 982, 89 Me. 448. 


[b] Where local and special stat- 
ute covers entire ground (1) and con- 
stitutes a complete system of provi- 
sions and regulations, which the gen- 
eral statute, if allowed to operate, 
would alter, it is not to be deemed 


Reynolds v. 


STATUTES 


covered by the 


—(aa) In General. 
general does not repeal or abrogate a former statute 
which is special and intended to operate on a partic- 
ular subject,’ or a particular phase of a single sub- 
ject,” or for the benefit and relief of individuals.® 
While a general act dealing specifically with a par- 
ticular subject supersedes and repeals inconsistent 
and conflicting provisions in an earlier special act 
dealing generally with the same and other subjects,* 
a local act which is broader and more extensive than 
a subsequent general act is not repealed thereby 
where the two acts are not inconsistent to such 
an extent that both cannot stand and be enforced.® 


[§ 540] (bb) Elections. 
nature, and applying only to a particular class of 


elections, 1s not repealed by a general election law, 
unless an intent so to do is plainly manifested.® 
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A subsequent statute which is 


An act, special in its 


[§ 541] (cc) Private Corporations. Where a spe- 


repealed, except the intent to repeal is 
clearly manifested. Peo. v. Keller, 51 
N.E. 431. 157 N.Y. 90; Peo. v. Monroe 
County Ct., 98 N.Y.S. 452, 105 App.Div. 
1. (2) Thus the provisions of the 
Greater New York Charter, relating 
to the civil service of the new city, 


eial charter to a private corporation is followed 
by general legislation on the same subject, which 


ernment to three, one for each class. 
(3) Because the very nature of class 
legislation renders the rule inapplica- 
ble. Com. v. Macferron, 25 A. 556, 152 
Pa. 244, 19 L.R.A. 568. 


99. Repeal of local or special pe- 
nal statute by general act see infra § 


operated to establish a special system, 550 


and to take the city out of the opera- 
tion of the general civil service law 
(L. (1883) c 354), and were not re- 
pealed or affected by L. (1898) c 186, 
amending the general law. Peo. v. 
Keller, supra. 


Implied repeal of entire charter by 


general statute see Municipal Corpo- 


rations § 166. 


96. McKenna v. Edmundstone, 91 
ae 231, 64 How.Pr. 461 [aff 10 Daly 


97. Garrett v. Aby, 17 So. 238, 47 


La.Ann. 618; Reading v. Shepp, 2 Pa.- 


Dist. 137; Meldrum vy. South Van- 
couver, 22”. Br GC. 574: 


[a] Whenever legislature passes 
act and applies its provisions to entire 
territory of county, inconsistent pro- 
visions in the charter of an incor- 
porated town within the county are 
repealed by implication. Glover v. 
State, 55 S.H. 592, 126 Ga, 594. 


98. Alexander v. Baltimore, 53 Md. 
100; Acquackanonk Water Co. v. Pas- 
saic, 47 A. 464, 65 N.J.Law 476; Vree- 
land v. Jersey City, 22 A. 1052, 54 N. 
J.Law 49; Van Vorst v. Jersey City, 
27 N.J.Law 493; Bruce v. Pittsburg, 
80 A. 831, 166 Pa. 152; Quinn v.. Cum- 
berland County, 29 A. 289, 162 Pa. 55; 
Com. v. Macferron, 25 A. 556, 152 Pa. 
244, 19 L.R.A. 568; Mohr v. Scherer, 
30 Pa.Super. 509; Nissley v. Lancaster 
County, 27 Pa.Super. 405; Stokes v. 
Damplin County, 5 Pa.Dist.&Co. 126; 
Fayette County Poor Directors v. 
Fayette County, 35 Pa.Co. 498; Graeff 
VaR Clix, madvba©O. ¢ 60 ks ie COI univ. 
Straughas, 24 Pa.Co. 145; Com. v. 
Dimer, 17 Pa.Co. 504; Com. v. Benson, 
15:'Pa.Co, '235. 


[a] Classification acts.—While a 
previous local statute is not repealed 
by a subsequent general statute in- 
consistent with it unless words of re- 
peal are employed, yet such rule is not 
applicable to classification acts: (1) 
Because the legislative intent to re- 
peal local laws is fully expressed in 
those acts. (2) Because those acts 
are of a character to exclude the op- 
eration of the rule, being intended to 
revise the laws relating to municipal 
affairs so as to reduce all former 
types and forms of municipal gov- 


1. City of Mobile v. Mobile 
Electric Co., 84 So. 816, 203 Ala. 574; 
City of Birmingham v. Southern Ex- 
press Co., 51 So. 159, 164 Ala. 529; 
Trausch v. Cook County, 35 N.E. 477, 
147 Ill. 534 [aff 46 Ill.App. 333]; Ot- 
tawa v. La Salle County, 12 Ill. 339; 
Levy v. Chicago Rys. Co., 167 I1l.App: 
527. 


“When a special subject has beer 
specially provided for by law, it wilfl 
not be considered as repealed by a 
subsequent law which deals with a 
general subject in a, general way, 
though the specific subject and a spe- 
cial provision may be included in the 
general subject and the general pro+ 
vision.” Mobile v. Mobile Electric 
Co., 84 So. 816, 203 Ala. 574, 578. 


2. Witte v. Shelton, 240 F. 265, 153 
C.c.A. 191 [cert den 37 S.Ct. 745, 244 
U.S. 660, 61 L.Hd. 1376]. : 


3. Beridon v. Barbin, 13 La.Ann. 
458; State v. Cleland, 68 Me. 258. — : 


4 State v. City of Cleveland, 154 
N.E. 738, 115 OhioSt. 484. 


5. Commonwealth v. Connell, 65. 
Pa.Super. 100. ay 


6. Ala.—State v. Houghton, 38 So. 
761, 142 Ala. 90. 


Ill.—Village of East Springfield v. 
City of Springfield, 87 N.E. 349, 238 
Ill. 534; Peo. v. Weber, 78 N.E. 56, 222' 
Ill. 180;. Peo. v. Marquiss, 61 N.E. 352, 
192 Ill. 3877; Ridgway v. -Gallatin 
County, 55 N.H, 146, 181 Ill. 521. ; 


La.—Welch v. Gossens, 25 So. 472, 
51 La.Ann. 852. 


N.J.-—Essex County v. Essex Coun- 
ty Park Com’rs, 41 A. 957, 62 N.J.Law 
376. 


N.Y.—Matter of Taylor, 38 N.Y.S. 
348, 3 App.Div. 244 [aff 44 N.E. 790. 
150 N.Y. 242]; Peo. v. Carson, 30 
N.Y.S. 817, 10 Mise. 237 [aff 35 NoY.S. 
1114 (aff 50 N.E. 292, 155 N.Y. 491)7]. 


[a] Intent to inaugurate general 
system.—Where the general law was 
evidently intended to inaugurate a 
distinct and general system of elec- 
tions throughout the whole state, it 
will be construed to repeal all former 
laws which conflict with its provi- 
sions. State v. May, 49 Aia. 376. ; 
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does not in terms, or by necessary construction, re- 
peal the particular grant, the two are to be deemed 
to stand together, one as the general law of the 
land, the other as the law of the particular case.” 
Where, however, the language of the general law 
evinces a purpose on the part of the legislature to 
have a uniform law upon the subject, provisions in 
a special charter inconsistent therewith are re- 
pealed,® provided the repeal is within the power of 
the legislature.® 


[§ 542] (dd) Procedure. A special act providing, 


a special or summary mode of procedure in a par- 
ticular case is not affected by a subsequent general 
act relating to procedure, unless there is found in 
the subsequent act a direct indication of an intent 
to repeal such special act.t° Also, an act regulating 
procedure in actions to enforce moneyed demands 
of a certain class is not repealed by a subsequent 
act regulating procedure in civil actions generally.+* 


[§ 543] (ee) Public Officers. A special or local 
act relating to the election, term of office, or com- 
pensation, of certain officers, or officers of a cer- 
tain political corporation or subdivision, is not re- 


7. Ala—Pearce v. Mobile Bank, 33 


STATUTES 


La.—State ex rel. Texada v. Capde- 


[§§ 541-546 


pealed or affected by a subsequent general act re- 
lating to such officers,’ unless the two acts are in 
irreconcilable conflict? or it is intended by the sub- 
sequent general law to establish a system of laws 
which shall be uniform in their application through- 
out the state.** 


[§ 544] (ff) Streets and Highways. — Special lo- 
cal regulations relating to streets and highways are 
not ordinarily repealed by a general law on the sub- 
jechn 


[§ 545] (gg) Taxation.1* A special or local act 
on the subject of taxation is not repealed by a 
general tax law unless the intent to repeal is clearly 
apparent.*? 


[§ 546] (b) General by Special or Local Act.*® 
As in the case of implied repeals generally,’® an 
implied repeal of a general Jaw by a special act is 
not favored2° and will not be assumed.*? Such a 
repeal does not take place where there is no man- 
ifest repugnanecy between the provisions of the two 
acts and the special act is not obviously intended 
as pro tanto a substitute for the general act.?? In- 


fa] Such intent is sufficiently 


Ala, 693. 


Conn.—New York, etc., R. Co. v. 
Bridgeport Traction Co., 32 A. 953, 65 
Conn. 410, 29 L.R.A. 367. 


Tll.—Hyde Park v. Oakwoods Ceme- 
tery Assoc., 7 N.E. 627, 119 Ill. 141. 


La.—Hayes v. Morgan’s Louisiana, 
etc., Steamship Co., 42 So. 150, 117 La. 
593. 


Mo.—State v. Greene County, 54 Mo. 
540; Smith v. Clark County, 54 Mo. 
58. 


N.J.—West Jersey Traction Co. v. 
Camden Horse R. Co., 29 A. 3338, 52 
N.J.Eq. 452. 


N.Y.—Parker v. Elmira, ete., R. Co., 
59 N.E. 81, 165 N.Y. 274. 


Wash.—Cascades R. Co. v. Sohns, 1 
Wash.T. 557. ¥ 


[a] When legislature has granted 
special privileges to two independent 
corporations, the court will not so 
construe any general expressions in 
the last grant as to effect a repeal or 
destruction of the first. New Haven 
v. New Haven Water Co., 44 Conn. 105. 


8 Board of Water Com’rs v. 
Conkling, 113 Ill. 340; Louisville, etc., 
R. Co. v. Williams, (Ky.) 41 S.W. 287; 
In re Opinion of Justices, 33 A. 1076, 
66 N.H. 629. 


9. See Constitutional Law § 267, 
648 et seq; Corporations §§ 3690-3697. 


10. Colo.—Rice v. Goodwin, 30 P. 
330, 2 Colo.App. 267. 


Pa.—Lindaman v. Mayorosh, 19 Pa, 
oe 43; Sowers v. Leiby, 4 Pa.Co. 
223. 


Tenn.—Key v. Harris, 92 S.W. 235, 
116 Tenn. 161. 


Wash.—State v. Parker, 42 P. 113, 
12 Wash. 685. 


Eng.—In re East London R. Co., 24 
Q.B.D. 507. 


11. Young v. Davis, 108 S.E. 6380, 
182 N.C. 200. 


12. U.S.—Sears v. U. S., 46 Ct.Cl. 
105. 


Colo.—Adams v. Peo., 55 P. 806, 25 
Colo. 532. 


‘ 


vielle, 72 So. 946, 140 La. 229. 


Minn.—State v. Lincoln, 158 N.W. 
50, 183 Minn. 178. 


Mo.—State vy. Fiala, 47 Mo. 310. 


Pa.—Bell v. Allegheny County, 24 
A. 209, 149 Pa. 381; Rymer v. Luzerne 
County, 21 A. 794, 142 Pa. 108, 12 
L.R.A. 192; Morrison v. Fayette Coun- 
ty, 17 A. 755, 127 Pa. 110; Bucks Coun- 
ty v. Gill, 5 Pa.Dist. 266, 17 Pa.Co. 584; 
pace v. County, 5 Lanc.L.Rev. 


S.C.—Blanton v. Barnwell County, 
16 S.C. 623. 


13. Madison County Fiscal Court 
v., McChord, 141 S.W. 877, 145 Ky. 727; 
McCleary v. Allegheny County, 30 A. 
120, 163 Pa. 578 [dist Bell v. Alle- 
gheny County, 24 A. 209, 149 Pa. 381]; 
Com. v. Grier, 25 A. 624, 152 Pa. 176; 
Schultzman vy. McCarthy, 5 Pa.Dist. 
10, 16 Pa.Co. 600. 


14. State v. Pearcy, 44 Mo, 159; 
Com. v. Moore, 100 A. 260, 255 Pa. 402; 
Com. v. Cline, 17 Pa.Co, 442. 


15. Harlem Bridge, etc., R. Co. v. 
Southern Boulevard R. Co., 41 Hun 
(N.Y.) 553; Peo. v. Westchester Coun- 


ty, 40 .Hun (N-Y.): 353; Elsbree. v. 
Keller, 35 Pa.Super. 497; In re East 
Fourth St., 17 Pa.Dist. 886; In re 


Egypt St., 11 Montg.Co. (Pa.) 94. 


Repeal of statutes relating to high- 
be generally see Highways §§ 50, 


16. Effect of constitutional provi- 
sion see Constitutional Law §§ 97, 101. 


17. Iowa.—Burke v. Jeffries, 20 
Iowa 145. 


Ky.—Mauget v. Plummer, 
844, 107 Ky. 41, 21 Ky.L. 641, 


N.Y.—Casterton v. Vienna, 44 N.Y.S. 
868, 17 App.Div. 94 [aff 57 N.E. 622, 
163 N.Y. 368]. 


Pa.—Keim v. Devitt, 8 Pa.Co. 250. 


Philippine-—Compania General de 
Tabacos v. Insular Collector of Cus- 
toms, 46 Philippine 8 


52 S.W. 


Tenn.—Zickler vy. Union Bank, ete., 
Co,, 57 -S.W. 341, 104. “Tenn. 277; 
Warner Iron Co, v. Pace, 15 S.W. 1077, 
89 Tenn. 707. 


shown where a general tax law is en- 
acted for the purpose of establishing 
generally a uniform procedure 
throughout the state. Matter of Mc- 
Intyre, 108 N.Y.S. 242, 124 App.Div. 
66; Troy Press Co. v. Mann, 100 
N.Y.S. 516, 115 App.Div. 25;- Harris- 
burg v. Harrisburg Gas Co., 31 Pa. 
Super. 530 [aff 67 A. 904, 219 Pa. 76]. 


Local or special acts relating to: 


Exemption from taxation see Taxa-- 
tion [37 Cyc 890]. : 


Municipal taxation see Municipal Cor- 
porations § 4281. 


Repeal of tax laws generally see 
Taxation [37 Cyc 767, 812, 889, 1191, 
IS83e LboCs 


18. Repeal of general law hy new 
or amended municipal charter see 
Municipal Corporations § 153. 


19. See supra §§ 510, 511. 


20. Leventhal — v. 
NiY-Sw 121),)-123' Mise: ©7038. 


[a] Repeal will not be readily im- 
plied.—Automatic Registering Mach. 
cease Pima County, (Ariz.) 285 P. 


21. Leventhal v. Gillmore, 
N.Y.S, 121,123 Mise."703/ 


22. U.S—Barber County vy. Sav- 
ings Soc., 101: BDS.767, 41,C.C.A. 667: 
Pratt County v. Savings Soc., 90 F. 
233, 32 C.C.A. 596 [cert den 19 S.Ct. 
883, 174 U.S. 801, 43 L.Ed. 1187]; 
Seward County v. Attna L. Ins. Co., 90 
F, 222, 32 C.C.A. 585; Babcock v. U. 
S., 34 F. 873. 


Cal.—Chilson v. Jerome, 283 P. 862, 
102 Cal.App. 635. 


Conn.—Skelly yv, Montville St. R, 
Co., 34 A. 1040, 67 Conn. 261. 


Ill_— Peo. v. Singer, 123 N.E. 327, 
288 Ill. 113; Galpin v. City of Chica- 
go, 94 N.H. 961, 249 Ill. 554, : 


Iowa.—Casey v. Harned, 5 Iowa 1, 
Ky.—Com. v. Pointer, 5 Bush 301. 


Mich.—Peo. v. Wenzel, 62 ' 
1038, 105 Mich. 70. Ss 


Neb.—State v. Cosgrave, 122 Nw. 
885, 85 Neb. 187, 26 L.R.A.N.S. 207. 


N.J.—State v. Douglass, 33 N.J. 


Gillmore, 206 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 546-548). 


deed, in a few jurisdictions a general law is not 
subject to repeal by a special or local law.2? In 
a majority of jurisdictions, however, a special law, 
local or restricted in its operation, which is posi- 
tively repugnant to a former general law relating 
to the same subject matter, and is not merely af- 
firmative, cumulative, or auxiliary, repeals or su- 
persedes the general law, by implication, to the 
extent of the repugnancy within the limits to which 
such special law applies,?4 or at least it creates an 
exception to the general law?® or suspends the op- 
eration of the conflicting provisions of the general 
law in the territory in which the special law is op- 
erative.*® Also, a later special statute, which cov- 
ers the whole subject matter of an earlier general 
statute, and which, although not repugnant to the 
earlier statute, embraces new and more specific pro- 
visions, is, within the scope of its operation, a sub- 
stitute for and a repeal, pro tanto, of the earlier 
general act;?" and in some eases it is declared that 
Law 363. 9° C.L. 114, 


N.C.—City of Asheville v. Herbert, 
130 S.E. 861, 190 N.C. 732; Markham | B 
v. Simpson, 95 S.E. 106, 175 N.C. 135. [a] 


Pa.—Allegheny County v. Com., 1] (1) A _ general 


STATUTES 


Pai apiten v. Sparrow, 21 U.C.Q. 


Suppression or regulation.— ; 
statute: which sup-| Cte» R. Co. 


[59 C.J.] 987 


a statute which is enacted for the primary purpose 
of dealing with a particular subject, and which pre- 
seribes the terms and conditions of that particu- 
lar subject matter, supersedes a general statute not 
referring to the particular subject matter, but con- 
taining language which might be broad enough to 
cover the subject matter if the special statute was 
not in existence.?8 


[§ 547] (c) Local or Special Act by Local or 
Special Act. In some,?® but not other,®° jurisdic- 
tions, a local, special or private act may be implied- 
ly repealed by a subsequent local, special, or private 
act. 


[§ 548] (d) Act Adopting, or Adopted, by Refer- 
ence. A statute which refers to and adopts the 
provisions of a prior statute is not repealed or af- 
fected by the subsequent repeal of the prior stat- 
ute.*1 In such ease, the incorporated provisions, 
considered as a part of the second statute, contin- 


44 P. 488, 112 Cal. 65; Spring Valley 
Water Works v. San Francisco, 22 
Cal. 434. 


Colo.—Schwenke v. Union Depot, 
7 # PB. 905, 5B, 816,27 Colo: 
512, 521. 4 


: 


Mona. 119. 


S.c.—Brice v. McDow, 108 S.E. 84, 
116°S.C. 324. 


Wash.—Corbett Vv. 
Terr., 1 Wash.T. 431. 


Eng.—The Clan Gordon, 7 P.D. 190; 
Wallasey United Tramways Co. v 
Wallasey Urban Council, 17 T.L.R 
152% 


Can.—Ste. Cunegonde v. Gougeon, 
25 Can.S.C. 78. 


23. Stewart v. Anderson, 78 S.E. 
457, 140 Ga. 81; Griffin v. Sanborn, 56 
Seti. 27 Gay 1 Clark. .v.. City-0£ 
Opelousas, 84 So. 433, 147 La. 1. 


24. Ill Peo. v. Missouri Pac. R. 
Co., 173 N.E. 816, 342 Ill. 226. 


Ind.—Daniels v. State, 50 N.E. 74, 
150 Ind. 348; Walsh v. State, 41 N.E. 
65, 142 Ind. 357, 33 L.R.A. 392. 


Mich.—Miller v. Grandy, 13 Mich. 
540. 

Minn.—Tierney v. Dodge, 9 Minn. 
166. 

Mo.—Lefman v. Schuler, 296 S.W. 
808, 317 Mo. 671; State v. Green, 87 
Mo. 583. 

N.J.—McGavisk v. State, 34 NJ. 
Law 509; North Hudson County R. 
Co. v. Kelly, 34 N.J.Law 75. 


N.Y.—'Ulster County v. State, 69 
N.E. 370, 177_N.Y.. 189; Wood v. Wel- 
lington, 30 N.Y. 218; Wolf v. State, 
219 N.Y.S. 348, 219 App.Div. 584. 


N.C.— City of Greensboro v. Guil- 
ford County, 132 S.H. 558, 191 N.C. 
584; Carolina Tennessee Power Co. v. 
Hiawassee River Power Co., 88 S.E. 
349, 171 N.C. 248; Bramham v. City 
of Durham, 88 S.E. 347. 


Ohio.—Thomas v. Evans, 76 N.E. 
862, 73 OhioSt. 140; Freeman v. Ells- 
worth, 20 OhioN.P.N.S. 30. 


Okl.—Maryland Casualty Co. v. 
Board of County Com’rs, 260 P. 1112, 
128 Ok. 58. 

Vt.—Isham v. Bennington Iron Co., 
19 Vt. 230. 

Eng.—London County Council v. 
London School Bd., [1892] 2 Q. B. 606; 
City, etc., R. Co. v. London County 
Council, [1891] 2 Q.B. 513; Yarmouth 
v. Simmons, 10 Ch.D. 518; Hill v. 
Hall, 1 Ex.D. 411; Ex p. Kelly, Ir. R. 


Washington 


presses is inconsistent with a special 
statute which authorizes regulation, 
and is therefore repealed by it. State 
v. Clarke, 54 Mo. 17, 14 Am.R. 471; 
State v. Lewis, 5 Mo.App. 465. (2) 
But a general statute which regulates 
is not repealed by a special statute 
which authorizes regulation by a sub- 
ordinate agency. State v. Lewis, 5 
Mo.App. 465. 


25. U.S.—Townsend v. Little, 3 S, 
Ct. 357, 109 U.S. 504, 27 L.Ed. 1012. 


Ill._—Peo. v.. Missouri Pac. R. Co., 
173 N.E. 816, 342 Ill. 226. 


Mich.—Pattinson v. Flayer, 122 N. 
W. 215, 158 Mich. 56; Crane v. Reed- 
er, 22 Mich. 322. 


Mo.—Gilkeson v. Missouri Pac. Ry. 
Co., 121 S.W. 138, 222 Mo. 173, 24 L. 
R.A.N.S. 844, 17 Ann.Cas. 7638. 


N.Y.—Peo. ex rel. Shipston. vy. 
Thompson, 187 N.Y.S. 395 [aff 187 
N.Y.S. 949, 196 App.Div. 923 (aff 132 
N.E. 880, 231 N.Y. 541)]. 


Ohio.—Thomas v. Evans, 76 N.E. 
862, 73 OhioSt. 140. 


Okl.—Lovejoy v. State, 194 P. 1087, 
18 OKI.Cr. 335. 


Tex.—City of Marshall v. State 
Bank of Marshall, 127 S.W. 10838, 60 
Tex.Civ.App. 508. 


Va.—Branham v. Long, 78 Va. 352. 


Eng.—Pilkington v. Cooke, 16 M. & 
W. 615; 


26. Tilden v. Esmeralda County, 
107 PB. $81, 32° Nev. 319: 


27. Schieffelin v. McClellan, 120 
N.Y.S. 215, 135 App.Div. 665 [app dism 
91 N.E. 1120, 197 N.Y. 610]. 


28. Hays v. City of Muskogee, 245 
P. 842, 117 Okl. 158; Greer v. Bird, 
220 P. 579, 93 Okl. 246; Nettles v. Car- 
son, 187 P. 799, 77 Okl. 219; Citizens’ 
State Bank v. Gettig, 187 P. 217, 77 
Okl. 48; Gardner v. School Dist. No. 
87, 126 P. 1018)' 34 Ok. 716; Rich’ v. 
State, (Okl1.Cr.) 284 P. 903. 


29. Matter of Goddard, 94 N.Y. 
544; In re Martz’ Blection, 1 A. 419, 
110 Pa. 502; Ledlie v. Monongahela 
Nav. Co., 6 Pa. 392. 


30. Birkenhead Docks v. Laird, 4 
De G. M. & G. 732, 53 Eng.Ch. 574, 43 
Reprint 694. 


31. Cal.—Ventura County v. Clay, 


Fla.—Van Pelt v. Hilliard, 78 So. 
693, 75 Fla. 792, L.R.A.1918E 639. 


Ge Teen v. Wellisch, 12 Bush 


La.—Delahoussaye v. Board of 
Trustees of City of New Iberia, 103 
Sovel527 157 ar nteoe 


Me.—Furbish v. Kennebec County 
Comrs., 44 A. 364, 93 Me. 117; Collins 
v. Blake, 9 A. 358, 79 Me. 218. 


Mass.—Com. v. Kendall, 11 N.E. 
425, 144 Mass. 357. 


Mo.—State v. Williams, 140 S.W. 
894, 237 Mo. 178. 


Mont.—Gustafson v. Hammond Irr. 
Dist. of Rosebud County, 287 P. 640, 
87 Mont. 217. 


Neb.—Shull v. Barton, 79 N.W. 732, 
58 Neb. 741. ' 


IN. Y.—Wick Vv." Et, Plain, veten, ike 
Co., 50 N.Y.S. 479, 27 App.Div. 577; 
Peo. v. Webster, 28 N.Y.S. 646, 8 
Mise. 133. 


Pa.—Wettling v. Kelly, 25 Pa.Co. 
33; Com. v. Joyce, 18 Pa.Co, 193. 


Wis.—Milwaukee County v. Mil- 
waukee Western Fuel Co., 235 N.W. 
545; Sika v. Chicago, etc., R. Co., 21 
Wis. 370. 


Eng.—Jenkins v. Great Central 
Railway, [1912] 1 K.B. 1; Clarke v. 
Bradlaugh, 8 Q.B.D. 63; Reg. v. Bre- 
con County, 15 Q.B. 813, 69 E.C.L. 813; 
Reg. v. Smith, L.R. 8 Q.B. 146; Reg. 
v. Merionethshire, 6 Q.B. 343, 51 E.C. 
L. 343; Reg. v. Stock, 8 A.&E. 405, 35 
BCL, 653. 


[a] Thus if special law refers to 
general law, (1) and the general law 
is afterward repealed, such repeal 
does not operate as a repeal of the 
special law. Schwenke v. Union De- 
pot, etc, Ri Co., 4 PB... 905; % Coloy 512; 
5 P.-816,.7 Colo. 521; Nunes v. Wel- 
lisch, 12 Bush (Ky.) 363; Furbish v. 
Kennebec County Com’rs, 44 A. 364, 
93 Me. 117; Peo. v. Webster, 28 N.Y.S. 
646, 8 Mise. 1338. (2) However, this 
is true only where some particular 
general law, or a section thereof, is 
referred to in the special act, and not 
to cases where the special act makes 
no such particular reference, but 
merely to the “existing general law,” 
or to the “general law now in force.” 
Newman v. North Yakima, 34 P. 921, 
7 Wash, 220. 
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ue in force?? and are unaffected by the repeal.** 


{§ 549] (e) Amended Act. Ordinarily a repeal 
of a statute which has been amended operates on, 
and earries with it, the amendment,** at least where 
the amendment merely enlarged and extended the 
provisions, and did not affect the identity, of the 
original statute;?®> but it is otherwise where the 
‘repealing statute expressly saves amendments,*® or 
where a so-called amendatory act is in reality af- 
firmative and original in its character.*7 Also, 
where a section of a statute is amended, and after- 
ward such section, “as amended,” is repealed, the 
original section, and not the amendment merely, is 
repealed.?® It has been both affirmed*® and denied*° 
that. an amendment and reénactment which omits 
a former amendment is a repeal thereof.*+ 


[§ 550] (f) Penal and Criminal Laws‘+?—aa. In 
General. An act intended to be a complete sys- 
tem of statutory laws relating to crimes and pun- 
ishments supersedes or repeals all existing laws on 
that subject.** 


Change in grade of offense. Where a statute ex- 


STATUTES 


- [88 548-551 


pressly alters the grade of an offense, as by mak- 
ing it a misdemeanor instead of a felony, or vice 
versa, it operates to repeal by implication the for- 
mer law on the subject.** 


Local, special, or general law.4® <A penal statute 
special in form is not necessarily impliedly repealed 
by a later general statute;*® and a statute which 
is general in character and application is not nec- 
essarily repealed or superseded by a subsequent 
statute which is general in character and forbids 
the same acts but is special in its application.** 
However, a local statute may be repealed by a gen- 
eral one prescribing a different remedy for the re- 


covery of a penalty.*§ 


[§ 551] bb. Change of Penalty or Punishment.*° 
It is a well settled rule that, where a statute pro- 
hibits a particular act, and imposes a penalty for 


doing it, and a subsequent statute imposes a dif- 


ferent penalty for the same, or practically the 
same, offense, the latter statute repeals the for- 
mer,°° and this whether the penalty is increased,*? 


’ g2. Ky.—Burns v. Kelley, 298 S.W. 
987, 221 Ky. 385. 


Mo.—Gaston v. Lamkin, 21 S.W. 
1100, 115 Mo. 20. 
Neb.—State v. Junkin, 128 N.W. 


630, 87 Neb. 801. 


Ohio.—Stoner v. Pittsburg, etc., R. 
Co., 9 OhioN.P.N.S. 337. 


Wis.—Wood v. Hustis, 17 Wis. 416. 


33. Perkins v. Winslow, 133 A. 235, 
3 Del. 188; Burns v. Kelley, 298 S.W. 
987, 221 Ky. 385; Maclean v. Brodi- 
gan, 172 P. 375, 41 Nev. 468; Stoner v. 
Pittsburg, etc., R. Co., 9 OhioN.P.N.S. 
Sola 


34. State v. Schenk, 142 S.W. 263, 
238 Mo. 429; Duke v. American Cas- 
ualty Co. of Tacoma, 226 P. 501, 130 
Wash. 210. 


35. 
12 Cal. 542; Blake v. Brackett, 47 Me. 
28; Welstead v. Jennings, 93 N.Y.S. 
339, 104 App.Div. 179 [aff 78 N.E. 
1114, 185 N.Y. 588, appeal dism 76 N. 
B. 1116, 183 N.Y. 549]; In re Ward, 31 
N.Y.S. 49, 10 Mise. 424. 


36. Horton v. Cantwell, 5 N.E. 546, 
108 N.Y. 255. 


_ 87. Barton v. Moscow Independent 
School Dist. No. 5, 29 P. 48, 3 Idaho 
270; State vy. Young, 9 S.E. 355, 30 
“SKOICIOUR 


38. State v. Burk, 56 N.W. 180, 88 
Towa 661. 


39. Continental Ins. Co. v. Simp- 
son, 8 F.(2d) 489; Vansant v. Com., 60 
S.E. 753, 108 Va. 135. 


40. Charleston Heights Co. vy. City 
Council of Charleston, 136 S.E. 393, 
138°S.C. 187. ' 


41. Amendment and reénactment 
as repeal of original statute see su- 
pra § 530. 


42. Implied repeal of statutes re- 
lating to rape see Rape § 4. 


43. Johns v. State, 78 Ind. 332, 41 
Am.R. 577; Buchannon vy. Com., 25 S. 
W. 265, 95 Ky. 334, 15 Ky.L. 738; Peo. 
v. Cleary, 35 N.Y.S. 588, 138 Misc. 546, 
tw INeY Cra 99. 


Implied repeal of criminal laws 
generally see Criminal Law § 383. 


Repeal of penal law by statute cov- 


Ellison v. Jackson Water Cox. 


ering whole subject matter generally 
see Criminal Law § 33. 


bite Cal.—Peo. v. Tisdale, 57 Cal. 


Fla.—Sherman vy. State, 17 Fla. 888. 
Ind.—Hayes v. State,.55 Ind. 99. 


Mo.-~—-State v. Taylor, 85 S.W. 564, 
186 Mo. 608; 
W. 486, 126 Mo.App. 524. 


N.Y-—Peo: vin Cleary, 35 N-Y.S. 588, 
13 Misc. 546, 11 N.Y.Cr. 199. 


Pa.—Corn v. McGowan, 2 Pars.Eq. 
Cas. 341. 


Tenn.—Haley v. State, 299 S.W. 799, 
156 Tenn. 85. 4 y 


45. Repeal of: 


General act by local or special act 
generally see supra § 546. 


Local or special act by general act 
generally see supra §§ 536-545. 


46. Wilburn yv. Terr., 62 P. 968, 10 
N.M. 402 [foll State v. Graves, 157 P. 
160, 21 N.M. 556]. 


[a] Earlier statute as exception.— 
If the earlier statute contains special 
provisions relating to a_ particular 
crime, it will be considered as an ex- 
ception to the provisions of a later 
general statute on the same subject, 
at least where an intent to repeal the 
former statute does not appear. Ma- 
gruder v. State, 40 Ala. 347; Keiser v. 
State, 78 Ind. 430. 


47. Ex p. Roya, 215 S.W. 
Tex.Cr. 626. 


48. Nusser v. Com.,, 25 Pa.St. 126. 
49. Repeal by: 


Indeterminate sentence law see Crim- 
inal Law § 32238. 


Statute adding cumulative penalties 
see Criminal Law § 33. 


50. U.S.—Norris v. Crocker, 13 
How. 429, 14 L.Ed. 210. Maresca vy. 
< roar. F. 727; U. S. v. Puhac, 268 


322, 85 


Ga.—Gorman v. Hammond, 28 4 
85. Compare Wheeler y. State, 23 ae 
9, 11 (refraining from deciding the 
point but stating that a certain act 
bhatid valid, does not repeal the former 
act; it only changes the punishment”), 


Ill.— Peo, v. Fisher, 195 Ill.App. 307 


State v. McKee, 104 S.. 


[aff 113 N.E. 47, 274 Tll. 116]; Peo. 
v. Centaur Motor Co. of Illinois, 192 
Tll.App. 409. 


Ind.—Newbauer v. State, 161 N.E. 
826, 200 Ind. 118; State v. Wells, 13 
N.E. 722, 112 Ind. 28%; uber. yv. 
State, 25 Ind. 175. 


Ky.—Equitable L. Assur. Soc. v. 
Com.;* 67)'S.W,. 388; 123 Kye 126725 
Ky.L. 2359; Louisville, ete., R. Co. v. 
Com., 66 S.W. 505, 112 Ky. 635, 23 
Ky.L. 1900. 


La.—State v. Thomas, 89 So. 887, 
149 La. 654; State v. Callahan, 33 So. 
931, 109 La. 946. t 


Mass.—Britton v. Com., 1 Cush. 
802; Com. v. Kimball, 21 Pick. 373; 
Nichols v. Squire, 5 Pick. 168. 


N.Y.—Mongeon y. Peo., 55 N.Y. 613 
[aff 2 Thomps:&C. 128]. 


Pa.—Hoffman y. Com., 16 A. ; 
123 Pa. 75. aoe 


_ Philippine.—U. S. v. Cauas, 10 Phil- 
ippine 131. 


Tenn.—Haley v. State, 299 S.W. 799, 
156 Tenn. 85; State v. Dixie Finance 
Co., 278 S.W. 59, 152 Tenn. 306. 


= Tex.—State v. Smith, 44 Tex. 443; 
Sugg v. Smith, (Civ.App.) 205 S.W. 


363; Espalin vy. State, 237 S.W. 274, 
90 Tex.Cr. 625; Robertson vy. State, 
159 S.W. 713, 70 Tex.Cr. 307 [overr 


Simons vy. State, 56 Tex.Cr. 339]. 


W.Va.—Grant v. Baltimore & O. R. 
Co., 66 S.E. 709, 66 W.Va. 175. Fr 


Eng.—Michell vy. Brown, 1 E.&E. 
267, net Gee ae Robinson vy. Em- 
erson, &C, 3 .in,re.B 2 
H.&N. 219. EO nnn 


Ont.—Reg. v. Rose, 27 Ont. 195. 


[a] Intention to inflict two punish- 
ments for the same offense is not im- 
putable to the legislature. Gorman 
vy. Hanimond,'28 Ga. 85. 


ty U.S.—Maresca v. U. S., 277 F. 
d . 
Ala.—Caldwell vy. State, 55. Ala. 133. 


Tll.— Mullen v. Peo., 31 Ill. 444, 


Ind.—State v. Pierce, 14 I 43 
State v. Horsey, 14 Ind. 185. vel 


Set ian ies v. Walker, 9 N.H. 


Yor later cases, developments and changes in the law see Annotations, same title and section number 


iy 
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or diminished.®2 


incorporate, this statement.*4 


no repeal is effected;®°* 


N.J.—Buckallew v. Ackerman, 8 N. 
J.Law 48. 


Ohio.—Carter v. Hawley, Wright 
74. 


Pa.—Com. v. Huntzinger, 18 Pittsb. 
Leg.J.N.S. 364, 35 Pittsb.Leg.J. 364. 


Eng.—Rex v. Cator, 4 Burr. 2026, 98 
Reprint 56. 


52. U. S. v. Yuginovich, 41 S.Ct. 
551, 256 U.S. 450, 65 L.Ed. 1043 [aff 
U.S. v. Yuginni, 266 F. 746]; U.S. v. 
One Chevrolet Coupé, 9 F.(2d) 85; U. 
S. v. One Bay State Roadster, 2 F.(2da) 
616; Maresca v. U. S., 277 F. 727; 
U. S. v. One Haynes Automobile, 268 
F. 1003; U. S. v. Stafoff, 268 F. 417 
[aff 43 S.Ct. 197, 260 U.S. 477, 67 L. 
Ed. 358]; U. S. v. Windham, 264 F. 
376: U.S. v. One Bay Horse, etc., 128 


F. 207; State v. Whitworth, 8 Port. 
(Ala.) 484; Smith v. State, 1 Stew. 
(Ala.) 506; Com. vy. Davis, 11 Gray 
(Mass.) 48; Rex v. Davis, LeachC.C. 
306. 


[a] Rule in favor of clemency is 
that “where different penalties are 
imposed for the same offense, the 
lighter penalty, when imposed in a 
later statute, is presumed to super- 
sede the earlier and heavier.” U. S. 
v. Windham, 264 F. 376, 377. 


Right of accused to elect between 
punishment prescribed by original 
and repealing statutes see Criminal 
Law § 3206. 

53. State v. Ensley, 97 N.E. 113, 
177 Ind. 483, Ann.Cas.1914D 1306; 
wep v. State, 106 N.E. 703, 182 Ind. 
394. 


54. See Criminal Law § 33; supra 
§ 550. 


55.) Carter «iv. 
(Mass.) 424. 


[a] Rule applied to statute au- 
thorizing the court, in its discretion, 
to sentence a person convicted of a 
misdemeanor to the workhouse in- 
stead of the jail. Peo. v. Van Bever, 
93 N.E. 725, 248 Ill. 136. 

56. State v. Wilbor, 1 R.I. 199, 36 
Am.D. 245. , 

57. Gustin v. State, 99 So. 54, 19 
Ala.App. 558. 

58. State v. White, 21 So. 141, 49 


La.Ann, 127; State v. Young, 21 So. 
142, 49 La.Ann. 70; State v. Brown, 21 


Burt, 12 Allen 


So. 143, 48 La.Ann. 1569; State v. 
Broadway, 72 S.E. 987, 157 N.C. 598. 

59. Penal statute see Criminal 
Law § 39. 


60. Cal.—Orange County v. Harris, 
32 P. 594, 97 Cal. 600. 

Il].—Peo. v. Fox, 128 N.E. 505, 294 
Ill. 263. 

Ind.—State v. Blend, 23 N.E. 511, 
121 Ind. 514, 16 Am.S.R. 411. 


Iowa.—Childs v. Shower, 18 Iowa 


Conversely, it is sometimes de- 
clared that a criminal statute must prescribe dif- 
ferent penalties in order to repeal another criminal 
statute by implication;>* but other general rules 
bearing on the implied repeal of penal and criminal 
statutes are inconsistent with, or at least fail to 
Where the change 
is not in the nature of the penalty or its degree, 
but only in the locality where it may be inflicted, 
an amendatory act, pre- 
seribing a different mode of distributing the penalty . 
imposed, does not effect the repeal of the penalty ;>¢ 
and as to offenses committed prior to its passage, 
a statute which merely changes the mode of punish- 


STATUTES 


Act.°® 


unconstitutional 


261. 


pp Atiehs Cemnnae v. Detroit, 14 Mich. 


N.C.—Allen v. City of Raleigh, 107 
S.E. 463, 181 N.C. 453. 


61. U.S.—American Wood Prod- 
ucts Co. v. City of Minneapolis, 35 F. 
(2a) 657 [aff 21 F.(2d) 440]. 


Ala.—Woco Pep Co. of Montgomery 
v. City of Montgomery, 105 So. 214, 
213 Ala. 452. 


Ark.—Polk v. Booker, 165 S.W. 262, 
1¥2 Ark. “101. 


Ga.—Jones v. 
151 Ga. 502. 


Idaho.—Bissett v. Pioneer Irr. Dist.. 
120 P. 461, 21 Idaho 98. 


Ull.—Rippinger v. Niederst, 148 N. 
BE. 7, 317 Ill. 264;. Peo. v. Schaeffer, 
142 N.E. 248, 310,111. 574. 


( 


State, 107 S.E. 765, 


Ky.—Burnam v. Commonwealth, 15 
S.W.(2d) 256, 228 Ky. 410. 


N.Y.—Geyer y. Buck, 175 
613. 


N.C.—Guire v. Board of Com’rs for 
Caldwell County, 100 S.E. 141, 178 
N.C. 39). 


N.D.—State v. 
684, 53 N.D. 249. 


Tex.—Venn vy. State, 
35, Tex.Cr.) 151. 


[a] Prior act is left in full force 
and effect.—Chicago, R. I. & P. Ry. 
Co. v. McClanahan, 225 S.-W. 380, 151 
Ark. 17; Bissett v., Pioneer Irr. Dist:, 
120 P. 461, 21 Idaho 98; Hendricks v. 
Gamble, 217 Ill.App. 422; Ward v. 
Commonwealth, 15 S.W.(2d) 276, 228 


N.Y.S. 


Mundy, 205 N.W. 


210 S.W. 534, 


Ky. 468; Commonwealth v. Reagan, 
272 S.W. 889, 209 Ky. 393; Mills v. 
Dawson, 247 S.W. 764, 197 Ky. 518; 


Smith v. Chickasaw County, 125 So. 
96, 156 Miss. 171 [overr 125 So. 705, 
156 Miss. 171]; Guire v. Caldwell 
County Com’rs, 100 S.E. 141, 178 N.C. 
39; Board of Education of Ogden City 
v. Hunter, 159 P. 1019, 48 Utah 373. 


{b] Prior statute is revived.—(1) 
Nash v.: Lynch, 235 N.Y.S. 517, 226 
App.Div. 421. (2) Revival generally 
see infra §§ 554-562. 


62. U.S.—Frost Vv. Corporation 
Commission of State of Oklahoma, 
AQ Cls Zoos Aton Us. sO Lose ton TusHide 
483 [rev 26 F.(2d) 508]; Waters- 
Pierce Oil Co. v. Texas, 20 S.Ct. 518, 
177 U.S. 28, 44 L.Ed. 657; Dupont v. 
Pittsburgh, 69 F. 13; Ex p. Davis, 21 
F. 396. 

Ala.—Ex p. Gayles, 19 So. 12, 108 
Ala. i 

Ark.—Ex p. Merritt, 96 S.W. 983, 
80 Ark. 203. 

Cal.—Ex p. Sohncke, 82 P. 956, 148 


Cal. 262, 1138 Am.S.R. 236, 2 L.R.A.N.S. 
813; Santa Cruz Rock Pavement Co. 


[59 C.J.] 939 


ment,°* or merely increases the maximum punish- 
ment of the same kind which may be imposed,°* does 
not impliedly repeal a prior statute. 


[§ 552] 4. Effect -of Invalidity of Repealing 
Unless it employs language showing an in- 
tent to repeal in any event and irrespective of its 


provisions,®® an act which is in- 


valid or unconstitutional and void or inoperative 
does not repeal another valid act.%? 
well settled that an unconstitutional enactment will 
not repeal a former valid law by mere implication,®” 
and the rule is the same where the subsequent un- 
constitutional act declares the repeal of all acts or 
parts of acts inconsistent therewith,®*? and it is ap— 


The rule is 


v. Lyons, 65 P. 329, 133. Cal. 414; 
Orange County v. Harris, 32 P. 594, 9% 
Cal. 600: Sapiro v. Frisbie, 270 P. 
280, 938 Cal.App. 299. 


Ill.—Peo. v. Fox, 128 N.E. 505, 294 


Ill. 263; Peo. v. Butler St. Foundry, 


etc., Co., 66 N.E. 349, 201 Ill. 236. 
pt eo ee v. Ballou, 27 Kan. 


Ky.—Commonwealth vy. Moore, 219 
S.W. 786, 187 Ky. 494. i 


La.—State vy. Dalcourt, 36 So. 479, 
112 La. 420. / 


Mo.—State ex rel. Crouse v. Mills, 
133 S.W. 22, 231 Mo. 493; West- 
esi v.-McGee, 30° S.W. 523, 128 Mo. 


N.Y.—Peo. v. Menching, 79 N.E. 
884, 187 N.Y. 8, 10 L.R.A.N.S. 6253 
Baldwin v. New York, 42 Barb. 549% 
[aff 45 Barb. 359, 30 How.Pr. 289 (aff 
1 Abb.Dec. 75, 2 Keyes 387)]. 


Ohio.—Feasel v. State, 6 OhioN.P: 
N.S. 321. 


63. Ala.—Tims v. 
165. 


Ark.—Alexander v. Board of Direc- 
tors of Crawford County Levee Dist., 
134 S.W. 618, 97 Ark. 322: St. Louis; 
ete., R. Co. v. State, 111.S,W. 260, 86 
Ark. 343; Union Sawmill Co. v. Fel- 
senthal, 108 S.W. 217, 85 Ark. 346. 


Cal.—Ex p. Clary, 87 P. 580, 149 ‘Cal. 
732; Orange County v. Harris, 32 P. 
594, 97 Cal. 600. 

Colo.—Peo. v. Fleming, 3 P. 70, 7 
Colo. 230; Pitkin County v. Aspen 
First Nat. Bank, 40 P. 894, 6 Colo. 
App. 423 [aff 48 P. 1048, 24 Colo. 124]. 

Ga.—Clark y. Reynolds, 72 S.B- 
254, 1386 Ga. 817. 


Tll.—Hendricks vy. Gamble, 217 Tit 
App. 422. 
Ind.—State v. Blend, 23 N.E. 511, 


121 Ind. 514, 16 Am.S.R. 411 [mod: 
Meshmeier v. State, 11 Ind: 482]. 


State, 26 Ala. 


Tee nis v. Shower, 18 Iowa 
261. 

Ky.—Price v. Fox, 295 S.W. 433, 
220 Ky.°373. 


Mass.—Sullivan v. Adams, 3 Gray 
476. 


Mich.—Detroit v. Western Union 
Tel. Co., 90 N.W. 283, 130 Mich. 474; 
Campau v. Detroit, 14 Mich. 276. ; 


Minn.—State v. Luscher, 195 N.W. 
914, 157 Minn. 192. 


Mo.—State v. Thomas, 39 S.W. 481, 
138 Mo.’ 95; Copeland v. St. Joseph,, 
29 S.W. 281, 126 Mo. 417. 


N.Y.—Devoy v. New York, 35 Barb.. 
264, 22 How.Pr. 226 [aff 36 N.Y. 449]; 
Harbeck v. New York, 23 N.Y.Super. 
ete [aff 36 N.Y. 449, 2 Transcr. As 
377]. 
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parent that the repealing statute 


tuted for the one repealed,®* there being nothing 
that can conflict with a void statute.°° 
an act expressly repealing another act and provid- 
ing a substitute therefor is found to be invalid, the 
repealing clause must also be held to be invalid,°® 
unless it shall appear that the legislature would 
have passed the repealing clause even if it had not 
provided a substitute for the act repealed.®* 


[§ 553] B. Suspension.°* 


statute means a temporary stop for a time.’° 
a legislative act,’1 unless based on some condition, 
contingency, exigency, or state of facts, declared 
by legislative enactment to be sufficient to warrant 


N.D.—State v. Ehr, 
5T AN. D: 310. 


Ohio.—Graves v. Janes, 18 OhioCir. 
Ct.N.S. 488, 2 OhioApp. 383. 


Okl.—Ex p. Masters, 258 P. 861, 126 
Okl. 80. 


Or.—Portland v. Schmidt, 6 P. 221, 
13-Or. 17, 


. Wash.—In re Rafferty, 25 P. 465, 


1 Wash. 382. 


Wis.—State v. Judge La Crosse 
County Ct., 11 Wis. 50; Shepardson 
v. Milwaukee, etc., R. Co., 6 Wis. 
605. 


64. St. Louis, etc., R. Co. v. State, 
111 S.W. 260, 86 Ark. 343; State v. 
Blend, 23 N.E, 511, 121 Ind. 514, 16 
Am.S.R. 411; Childs v. Shower, 18 
Iowa 261; Campau vy. Detroit, 14 
Mich. 276. 


65. Ala.—Tims v. State, 
165. 


Colo.—Peo. v. Fleming, 3 P. 70, 7 
Colo. 230. 


Ill.—Peo. v. Fox, 128 N.E. 505, 294 
Ill. 263. 


Mich.—Campau v. Detroit, 14 Mich. 
276. 


Mo.—Copélana v. St. Joseph, 29 8. 
W. 281, 126 Mo. 417. 


Wis.—Sitate v. Judge La Crosse 
County Ct., 11 Wis. 50. 


66. Ala.—Randolph vy. Builders’, 
etc., Supply Co., 17 So. 721, 106 Ala. 
501. 


221 N.W. 883, 


26 Ala. 


Ill.—Peo. y. Fox, 128 N.E. 505, 294 
Ill. 268; Cook County v. Healy, 78 N. 
By G23, 222-211; . 310; Hendricks )-v. 


Gamble, 217 Ill.App. 422. 


Ind.—Carr v. State, 26 N.E. 778, 
pa Ind. 204, 22 Am.S.R. 624, 11 L.R.A. 
70. 


Md.—State v. Rice, 80 A. 1026, 115 
Md. 317, 36 L.R.A.N.S. 344, Ann.Cas. 
1918A 1247; State v. Benzinger, 35 
A. 173, 83 Md. 481; Wells v. Hyatts- 
ae 26 A. 357, 77 Md. 125, 20 L.R.A. 
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Mich.—Peo. vy. De Blaay, 100 N.W. 
598, 137 Mich. 402. 


Minn.—O’Brien vy. Krenz, 
458, 36 Minn. 136. 


Mo.—State ex inf. Barrett v. Joyce, 
269 S.W. 623, 307 Mo. 49; State v. 
Mills, 133 S.W. 22, 231 Mo. 493; State 
v. Thomas, 39 S.W. 481, 138 Mo. 95. 


Mont.—Chicago, M., St. P. & P. R. 
Co. v. Harmon, 295 P. 762. . 


Nev.—State v. Hallock, 14 Nev. 202, 
33 Am.R. 559; State v. McClear, 11 
Nev. 39. 


N.J.—Virtue v. Essex County, 


30 N.W. 


50 


The suspension®® of a 


STATUTES 


is to be substi- 


So where | suspended ;*? 


It is 


A. 360, 67 N.J.Law 139. 


Ohio.—State v. Groom, 109 N.E. 477, 
91 OhioSt. 1; State v. Edmondson, 
106 N.E. 41, 88 OhioSt. 625, 89 Ohio 
St. 351;. State v. Buckley, 54 N.E. 
272, 60 OhioSt. 278; State v. Heffner, 
52 N.E. 785, 59 OhioSt. 368; Graves 
v. Janes, 2 OhioA. 383, 18 OhioCir.Ct. 


N.S.488; Collins v. Bingham, 22 Ohio 
Cir.Ct. 533,12 OhioCir.Dec. 825; State 
v. Sayre, 12 OhioN.P.N.S. 13; State 


v. Schoeff, 5 OhioN.P.N.S. 161. 


Okl.—Porter vy. Kingfisher County, 
51 P. 741, 6 Okl. 550. 


Or.—Portland v. Coffey, 135 P. 358, 
67 Or. 507. , 


Pa.—De Armond y. Haviland, 28 Pa. 
Dist. /830, 836-[quot Cyc]; ~Cassel’s 
Hst., 13 Pa.Dist. 637. ; 


S.C.—Barringer v. Florence, 19 S.E. 
745, 41 S.C. 501. : 


Tex.—Galveston, etc., R. Co. v. Gal- 
veston, 74 S.W. 537, 96 Tex. 520. 


Utah.—State v. Barker, 167 P. 262, 
50 Utah 189. 


[a] Subsequent act must be total- 
ly void.—In cases of express repeal 
it seems to be settled that the old 
section remains in force only where 
the subsequent act is totally void, in- 
cluding the repealing clause. Equita- 
ble Guarantee, ete., Co. vy. Donahoe, 49 
A. 372, 19 Del. 191; State ex rel. Crouse 
vy. Mills, 183 S.W. 22, 231 Mo. 4938; 
State v. Edmondson, 106 N.E. 41, 88 
OhioSt. 625, 89 OhioSt. 351; City of 
Eonar v. Coffey, 1385 P. 358; 67 Or. 
507. 


67. Equitable Guarantee, etc., Co. 
v. Donahoe, -49 A. 372, 19 Del. »191; 
Peo. v. De Blaay, 100 N.W. 598, 137 
Mich. 402; State v. Groom, 109 N.E. 
477, 91 OhioSt. 1; Collins v. Bingham, 
22 OhioCir.Ct. 533, 12 OhioCir.Dec. 825. 


68. Suspension of: 


Conflicting state statute by federal 
Statute regulating commerce see 
Commerce § 15; Pilots § 5. 


Operation of statute of limitation see 
Limitations of Actions § 367 et seq. 
Previous laws by adoption of local 


orate. law see Intoxicating Liquors 
262. 


69. “Suspension” generally [37 
Cyc 648]. 
70. Chicago, R. I. & P. Ry. Co. v. 


Holliday, 145 P. 786, 7938, 45 Okl. 536 
[quot Cyc]; Anderson L. D.; Black 
L. ; Bouvier L. D. [quot Missouri, 
ete., R. Co. v. Shannon, 100 S.W. 138, 
100 Tex. 379, 397, 16 L.R.A.N.S. 681]. 


[a] Suspension of statute “is dif- 
ferent (1) from a provision which 
declares that its operation shall cease 
at a special time, or upon the happen- 
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suspension by an executive or administrative body 
whose duty it is to execute or administer the law 
and 
alone** has the power to suspend the operation of 
a law, it being expressly provided by the constitu- 
tions of some states that no power of suspending 
laws shall be exercised except by the legislature’? 
or by its authority;7* but in jurisdictions wherein 
the referendum is authorized, an act is suspended 
by the filing of referendum petitions.‘* 
cising its power of suspension, the legislature must 
make the suspension general.** 
be either express or implied.*® 
express, but only implied, it must be inferred from 


the legislature’* 


ordinarily 


In exer- 


The suspension may 
When it is not 


ing of a contingency.” Missouri, etc., 
R. Co. v. Shannon, 100 S.W. 138, 100 
Tex. 379, 397, 10 L.R.A.N.S. 681. (2) 
“Repeal” and ‘‘suspension” distin- 
guished see supra § 498. 


71. Winslow v. Fleischner, 228 P. 
101, 112 Or. 28, 34 A.L.R. 826. 


72. Winslow vy. Fleischner, supra. 


73. State v. Bentley, 164 P. 290, 100 
Kan. 399, 406. 


“The Legislature always has the 
power by the adoption of a Aater act 
to suspend the operation of an earlier 
one.” State v. Bentley, supra. 


[a] Act making continuous appro- 
priation may be suspended by a sub- 
sequent legislature for any period of 
time it may determine. Jeffreys v. 
Huston, 129 P, 1065, 23 Idaho 372. 


[b] Instances of suspension.— 
Denman v. McGuire, 4 N.E. 278, 101 
N.Y, 161, 3 How.Pr.N-.S. 405; State v. 
Spillers, 30 Tex. 517; Harrison vy. Al- 
len, Wythe (Va.) 291; State v. Bur- 
dick, 33 P. 131, 4 Wyo. 290 


74. McDonald v. Denton, 132 S.-W. 
823, 63 Tex.Civ.App. 421. 


75. See constitutional provisions. 


[a] Provision held inapplicable or 
not violated._——Hendersor y. City of 
Galveston, 114 S.W. 108, 102 Tex. 
163; Missouri, ete., R. Co. v. Shan- 
non, 100 S.W. 138, 100 Tex. 875, 10 
L.R.A.N.S. 681; Bluitt v. State, 121 S. 
W. 168, 56 Tex.Cr. 525. 


76. See constitutional provisions. 


[a] Provision held not violatea.— 


Sarlls v. State, (Ind.) 166 N.E. 270, 67 
A.L.R. 718. 


Delegation of power to suspend see 
Constitutional Law §§ 327, 338, 346, 
355, 357, 358. 


77. State ex rel. Barrett v. Dali- 
meyer, 245 S.W. 1066, 295 Mo. 638. 


78. McDonald vy. Denton, 132 S.W. 
823, 63 Tex.Civ.App. 421. 


{a] In other words (1) the legis- 
lature cannot suspend general laws 
for individual cases or for particular 
localities. McDonald v. Denton, 132 
S.W. 823, 63 Tex.Civ.App. 421 [error 
den 135 S.W. 1148, 104 Tex. 206, 34 
L.R.A.N.S. 453]. (2) A constitution- 
al provision that the operation of a 
general law shall not be suspended by 
the legislature for the benefit of any 
individual or private corporation or 
association is not violated by a mora- 
torium statute which is as general in 
its terms as the statute which it sus- 
pends. Hart v. Backstrom, 113 So. 
898, 148 Miss. 13. 


79. Maresea_ vy. U.S. 277) Ro 7O7 
[cert den 42 S.Ct. 183, 257 U.S. 657, 
66 L.Ed. 420). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 593-556] 


necessity.°° An act suspended for a fixed period 
of time becomes effective automatieally,’! and with- 
out reénactment,®? on the expiration of that period. 


[§ 554] C. Revival—1. Mode—a. In General. 


There are two distinct modes of reviving’ statutes. 


that have been repealed—the one by express legis- 
lative enactment,’* the other by operation of law, 
as when a repealing act is itself repealed.8+ The 
legislature may make the revival of an act depend 
on a future event,®® and direct that event to be 
made known by proclamation.*¢® 


Removal of constitutional objections.87 Where 
a statute is unconstitutional and void when enact- 
ed, the subsequent removal of the constitutional 
objections thereto does not, by operation of law, 
give it force and effect.8§ 


[§ 555] b. Revision, Codification, or Reénactment. 
Where a statute is repealed, and a revision of the 
statutes by the same legislature provides that it 
shall not be construed to repeal or in any wise 


80. Maresca v. U. S., supra. 


wee Peo. v. Arrocho, 34 Porto Rico 
809. 


82. Peo. v. Arrocho, supra. ; 283; 


694, 1 Dak. 63. 


300, 140 Ark. 628; Peo. v. Miner, 46 | 2™4-App. 571. 
Tll. 367; Kirkpatrick v. Com., 25 S.W. 
Bell, 38 N.Y. 386, 7 Transcr.A. 380. 


84 See infra § 556. Com., 121 


STATUTES 


Ga.—Harrison v. Walker, 1 Ga. 32. 
Ind.—Lindsay v. Lindsay, 47 Ind.| by the repeal to restore the order of 
Doe v. Naylor, 2 Blackf. 32;] things existing under the repealed 
88. Faucette v. Patterson, 216 S.W. Haugh y. Smelser, 66 N.E. 55, 506, 31] statute. 


Md.—Applestein v. Osborne, 143 A. 
113, 95 Ky. 326, 15 Ky.L. 671; Peo. v. | 666, 156 Md. 40, 53 [quot Cyc]. 


Mass.—Lawton Spinning Co. v [b] 


N.E. 518, 232 Mass. 28: 
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affeet the validity of any law passed by the same 
legislature in its regular session, a revival of the 
repealed statute by incorporating it in the revision 
is nugatory.*® The fact that a repealed statute 
subsequently appears in a code does not revive it 
where the code is not a revision or reénactment, 
but is a mere compilation and republication.®® 
Where a statute which has been repealed in part 
is amended and reénacted, the retention, through 
oversight or inadvertence, of a word relating to the 
repealed part does not make the repealed part again 
operative.® 


[§ 556] c. Repeal’?—(1) Of Repealing Act®3— 
(a) At Common Law. It is a common-law rule of 
statutory construction that, when a repealing stat- 
ute is itself repealed, the first statute is revivéd, 
without any formal words for that purpose,?* in 
the absence of a contrary intention expressly de- 
clared,®® or necessarily to be implied from the en- 
actment by which the last repeal is effected;°° and 


turn repealed, without any reference 
to the preéxisting law, the presump- 
tion is that the legislature intended 


Butner v. Boifeuillet, 28 S.E. 
464, 100 Ga. 743; Peo. v. Montgomery 
County, 67 N.Y... 109, 23; AmiR.. 943 
Van Denburgh vy. Greenbush, 66 N.Y. 
1 [aff 4 Hun 795]. 


When remedy on contract has 
been suspended by statute, the repeal 


85. The Aurora, 7 Cranch (U.S.) Com. v. Churchill, 2 Mete. 118; Com.| o¢ the statute restores the remedy in 


382, 3 L.Ed. 378. 


[a] Construction and application 
of statute.—A statute providing that] 285 


v. Mott, 21 Pick. 492. 
N.J.—James y. Dubois, 16 N.J.Law | come vested by virtue of the statute 


all cases, except when rights have be- 


while it was in force. Johnson v. 


Meeker, 1 Wis. 436. 


. if one section shall be declared un- 


constitutional by a court an earlier 
discarded law shall be revived does 
not apply where a subsidiary and 
comparatively unimportant subdivi- 
sion of another section is held to be 
unconstitutional. In re Opinion of 
Justices, (Mass.) 168 N.E. 536, 66 A. 
TER 1407. 


86. The Aurora, 7 Cranch (U.S.) 
382, 3 L.Ed. 378. 


87. Revival by unconstitutionality 
of repealing act see supra § 552. 


gs. Atkinson v. Southern Express 
Co., 78 S.E. 516, 94 S.C. 444, 48 L.R.A. 
N.S. 349, 78 S.E. 520, 94 S.C. 457. 

Nonrevival of unconstitutional 
state statute by Webb-Kenyon Act 
see Commerce § 119. 


89. Leal v. Burger, (Tex.Civ.App.) 
299 S.W. 497. 


90. Grant v. Baltimore & O. R. Co., 
66 S.E. 709, 66 W.Va. 175. 


91. City of Los Angeles v. Lelande, 
104 P. 717, 11 Cal.App. 302. 
92. Cross references: 

Repeal of statute as revival of com- 
mon law see Common Law § 16. 
Revival of state statute on repeal of 
federal statute regulating com- 

merce see Commerce § 15. 


93. Criminal statute see Criminal 
Law § 38. 

94. U.S.—U.S. v. Philbrick, 7 S.Ct. 
413, 120 U.S. 52, 30 L.Hd. 559, 22 Ct. 
Cl. 480; Janes v. Buzzard, 13 F.Cas. 
No. 7,206b, 1 Hempst. 259. 


Ark.—White River Lumber Co. v. 
White River Drainage Dist. of Phil- 
lips and Desha Counties, 216 S.W. 
1043, 141 Ark. 196; Faucette v. Pat- 
terson, 216 S.W. 300, 140 Ark. 628. 


Dak.—Peo. y. Wintermute, 46 N.W. 


N.M.—Gallegos v. Atchison, T. & S. 
EY Ry: Co., 214, P2579, 28 NM.) 4725 
Brin v. Elder, 143 P. 482, 19 N.M. 

N.Y.—Chard v. Holt, 32 N.E. 740, 
136 N.Y. 30; Peo. v. New Rochelle, 26 
Hun 488; Merchants’ Bank v. Spald- 
ing, 12 Barb. 302 [aff 9 N.Y. 53, Seld. 
172]; Rome v. Knox, 14 How.Pr. 268. 


N.C.—Brinkley v. Swicegood, 65 N. 
C. 626. 


Pa.—Manchester Tp. Sup’rs_ v. 
Wayne County Com’rs, 101 A. 736, 
257 Pa. 442, Ann.Cas.1918B 278 [foll 
101 A. 739, 257 Pa. 450]; York,Coun- 
ty Poor Directors v. Wrightsville, 
ete., R. Co., 7 Watts & S. 236; Contra 
Snyder v. Lewis, 13 Pa.Dist.&Co. 223; 
Com, v. Tobias, 26 Pa.Dist. 485; Wil- 
liams y. Burgess, 24 Pa.Dist. 658; 
In re Compensation, 20 Pa.Dist. 560; 
Williams vy. Warman, 42 Pa.Co. 315; 
In re Doran, 2 Pars.Eq.Cas. 467. 


W.Va.—State v. Mines, 18 S.H. 470, 
38 W.Va. 125. 


Eng.—1 Blackstone Comm. p 90; 
4 Inst. p 326. 


Can.—Lamb y. Cleveland, 19 Can.S. 
Cees. 

“At common law the familiar rule 
is that, when a statute is repealed 
which repealed a former statute, the 
first act is revived, and again becomes 
effective without any formal words 
on the part of the Legislature to that 
effect.”’ Gallegos v. Atchison, etc., R. 
Co., 28 N.M. 472. 


fa] Bule rests on theory that each 
expression of the legislative mind 
represents the legislative intent at 
the time of that expression, and that 
the repealing statute indicates a 
change of the legislative purpose as 
expressed in the prior law; and there- 
fore when the repealing statute is in 


95. U.S. v. Philbrick, 7 S.Ct. 418, 
120°°U.S. 52,- 30 L.d.: 559;\222) Cte). 
480; Applestein v. Osborne, 143 A. 
666, 156 Md. 40, 53 [quot Cyc]; Galle- 
gos v. Atchison, etc., R. Co., 214 P. 
579, 28 N.M. 472; Manchester Tp. 
Sup’rs v. Wayne County Com’rs, 101 
as 736, 257 Pa. 442, Ann.Cas.1918B 
278. 


96. Middlesex Turnpike Co. v. 
Freeman, 14 Conn. 85; Applestein v. 
Osborne, 1438 A. 666, 156 Md. 40, 53 
[quot Cyc]; Gallegos v. Atchison, T. 
& SB Ry.n€o., 2140P. 557095, 28 Nes 
472; Milligan v. Cromwell, 9 P. 359, 
3 N.M. 327; Manchester Tp. Sup’rs v. 
Wayne County Com’rs, 101 A. 736, 
257 Pa. 442, Ann.Cas.1918B 278; 
Greenlee v. BHisenbrown, 10 Pa.Co. 
483. : 


[a] General rule “does not. apply 
(1) where the new legislative enact- 
ment, by which the repealing statute 
is repealed, consists of a revision or 
a substitute for the original act, or 
where new legislation upon the sub- 
ject of the original act is therein 
adopted, as this would be clearly con- 
trary to an intention on the part of 
the Legislature to revive such origi- 
nal act. It would manifest an inten- 
tion, not to revive, but to legislate 
anew upon the subject. But where 
a repealing statute is, in turn, re- 
pealed, without further or new legis- 
lation on the subject, this evidences 
an intent and desire on the part of 
the Legislature to revive and again 
place in force the original statute 
which had been previously repealed.” 
Gallegos v. Atchison, ete., R. Co., 214 
P. 579, 28 N.M. 472, 477. (2) The re- 
peal of a statute which was a revi- 
sion of, and a substitute for, a former 
act to the same effect, which was 
therefore repealed, cannot be deemed 
to revive the previous act, for this 
would be plainly contrary to the in- 
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it matters not whether the repeal in either case 
be by express language or by implication.®°? How- 
ever, where one statute has impliedly repealed cer- 
tain sections of another statute, a mere declara- 
tion in a still later statute that the repealing stat- 
ute shall not repeal those sections is not a law re- 
viving them.®® Where a repealing act is repealed 
before it becomes operative, the original act con- 
tinues in force by virtue of its original enactment 
and not because of its revival.°® 


Special or local acts. Where special legislation 
.is prohibited, and a special or local law is repealed 
by another special or local law, and the latter is 
then repealed, the former is not revived if there 
is a general law governing the subject.1 Also, spe- 
eial or local acts, which have been repealed by a 
general act, are not revived by the mere passage 
of a substitute or partial substitute for the lat- 
ter.? 


 {§ 557] (b) Under Statutes. When applicable, 
a statute providing that, where an act repealing, 
in whole or in part, a former act, is itself repealed, 
the last repeal shall not revive the act before re- 
pealed, unless it is expressly so provided, will be 
given effect.% 


STATUTES 


Such a provision applies not only to — 


Pes Se! 


laws expressly repealed, but also to repeals by im- 
plication.t However, it applies only to cases of 
absolute repeal, and not to cases where the original 
act has been merely suspended,® amended,® supple- 
mented,’ or modified,’ or exceptions thereto have 
been created.® Also, it has only a prospective ef- 
Lect? . 


[§ 558] (2) Amendatory Act. Where one act 
amends another so as to read as prescribed in the 
former, the repeal of the amendatory act does not 
revive the original law.!! However, this canon of 
construction is not absolute,t” but will yield to a 
contrary intentign apparent from the language em- 
ployed!* or from statutes in pari materia;** and 
this modification is itself subject to the further 
doctrine that a legislative intent to revive a law 
which has by legislative action been wholly an- 
nihilated is not alcne, and without the use of lan- 
guage which is at least equivalent to reénactment, 
sufficient to accomplish the revival.*® 


[§ 559] d. Expiration of Temporary Act. Except 
in some jurisdictions,!® when a statute professes 
to repeal absolutely a prior law, and substitutes 
other provisions on the same subject, which are 
limited only until a certain time, the prior law does 
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tention of the legislature. Butler y. 
Russell, 4 F.Cas.No. 2,248, 3 Cliff. 
251; Butner v. Boifeuillet, 28 S.E. 
464, 100 Ga. 743; Cochrane v. King 
County, 41 P. 922, 12 Wash. 518. See 
Peo. v. Borgeson, 166 N.E. 451, 335 
Ill. 136 (if a revisory act expressly 
repealing a prior revisory act revives 
the provisions of a still earlier stat- 
ute, it effectually repeals such provi- 
sions by implication). 


' 97. Hastings v. Aiken, 1 Gray 
(Mass.) 163; Van Denburgh v. Green- 
bush, 66 N.Y.1; Matter of Sweeley, 33 
N.Y.S. 369, 12 Misc, 174 [aff 42 N.E. 
543, 146 N.Y. 401]; State v. King, 57 
S.W. 150, 104 Tenn. 156, 


98. State v. Conkling, 19 Cal. 501. 


99. Clark v. Reynolds, 72 S.E. 254, 
136 Ga. 817; Adam v. Wright, 11 S.H. 
893, 84 Ga. 720; Coe v. Aroostook 
County, 64 Me. 31. 


1. In re Knox St., 12 Pa.Super. 534 
{aff 7 Pa.Dist. 500]; In re Compen- 
sation, 20 Pa.Dist. 560; In re Hazle 
Tp., 6 Kulp (Pa.) 491; Com. v. Kelly, 
5 Kulp (Pa.) 533. 


2. Commonwealth v. Scott, 1385 A. 
225,287 Pa. 392: 


38. U.S.—U. S. v. Boasberg, 283 F. 
305 [error dism 43 S.Ct. 246, 260 U.S. 
756, 67 L.Ed. 498]; U.S. v. Philbrick, 
Ties Cus4ie, 120-Uys./52, 80 bd: 559; 
22 Ct.Cl. 480. 


Ark.—Faucette v. Patterson, 216 S. 
W. 300, 140 Ark. 628. 


Cal.—Yolo County v. Colgan, 64 P. 
403, 132 Cal. 265, 84 Am.S.R. 41. 


Colo.—Heinssen v, State, 23 P. 995, 
14 Colo. 228. 

Ill.— Sullivan v. People, 15 Ill. 233. 

Iowa.—Edworthy v. Iowa Sav., etc., 
Assoc., 86 N.W. 315, 114 Iowa 220. 


Kan.—In re Schneck, 96 P, 438, 78 
Kan. 207. 


Ky.—Rice v. Com., 61 S.W. 4738, 22 
Ky.L. 1793. 


La.—Witkouski v. Witkouski, 16 La. 
Ann. 232; Tallamon vy. Cardenas, 14 
‘La, Ann. 509. 


Mo.—State v. De Bar, 58 Mo. 395; 
State v. Clarke, 54 Mo. 17, 14 Am.R. 
471; State v. Stewart, 47 Mo. 382; 
State v. Huffschmidt, 47 Mo. 73. 


N.Y.—In re Remsen Avenue in City 
of New York, 138 N.Y.S. 598, 153 App. 
Div. 916; In re Remsen Avenue in 
City of New York, 138 N.Y.S. 594, 153 
App.Div. 418 [appeal dism 103 N.E. 
1132, 209 N.Y. 579]; People v. Steuben 
County, 85 N.Y.S. 244, 41 Mise. 590 [aff 
87 N.Y.S. 1144, 93 App.Div. 604 (aff 75 
N.E. 1108, 183 N.Y. 114)]. 


Pa.—Commonwealth v. 
101 A. 947, 258 Pa. 1. 


Porto Rico.—Cortes v. Crehore, 24 
Porto Rico 403. 


S.C.—Addison v. Sujette, 27 S.1. 631, 
DONS CAL 2s 


Utah.—Lagoon Jockey Club. v. 
Davis County, 270 P. 543, 72 Utah 405. 


W.Va.—State v. Mines, 18 S.E. 470, 
38 W.Va. 125. 


Wis.—Smith v. Hoyt, 14 Wis. 252. 


Application to repeal of statute 
abrogating common law see Common 
Law § 16. 

4. Milne v. Huber, 17 F.Cas.No. 
9,617, 83 McLean 212, 


5. ‘Brown v. Barry, 3 Dall? (€U.S.) 
365, 1 L.Hd. 688; Heinssen vy. State, 
23 P, 995, 14 Colo; 228; Cassell v. Lex- 
ington, etc., Turnpike Road Co., 9 S.W. 
502, 701, 10 Ky.L. 486; State v. Sawell, 
83 N.W. 296, 107 Wis. 300. 


6 Palmer v. Palmer, 202 S.W. 19, 
132 Ark. 609; Hannibal v. Guyott, 18 
Mo. 515. 


7. Lawton Spinning Co. v. Com- 
poy nega 121. N.B. 618, 2382 Mass. 


Brennan, 


8. Dykstra v. Holden, 115 N.W. 74, 
151 Mich. 289. 


9. U.S.—Pepin Tp. v. Sage, 64 C.C. 
A. 169, 129 F. 657. 


Colo.—Terminal Drilling Co. vy. 
Jones, 269 P. 894, 84 Colo. 279. 


Mich.—Dykstra v. Holden, 115 N.W. 
74, 151 Mich. 289, } 


Utah.—Lagoon Jockey Club v. Davis 


County, 270 P. 543, 72 Utah 405. 


Wash.—Ex parte Williamson, 200 P. 
329, 116 Wash. 560. 


W.Va.—State v. Wirt County Ct., 59 
S.E. 884, 981, 63 W.Va. 230; State v. 
Mines, 18 S.E. 470, 38 W.Va. 125; Mc- 
Coniha v. Guthrie, 21 W.Va. 134. 


Wis.—Smith v. Hoyt, 14 Wis. 252. 


Eng.—Mount v. Taylor, L. R. 3 C. P. 
645. 


[a] Where county is withdrawn 
from operation of general statute by a 
special act, and the special act is re- 
pealed, in the absence of specific pro- 
vision on the subject the general law 
becomes operative in the county in 
question. State v. Prather, 112 P. 829, 
84 Kan. 169, 36 L.R.A.N.S. 1084; Miller 
v. Miller, 40 N.W. 261, 39 Minn. 376. 


[b] Repeal of special statute will 
render the general statute applicable 
to matter covered by the special. 
Terr. v. Hart, 23 Hawaii 558. 


10. Gallegos v. Atchison, ete., R. 
Co., 214 P. 579, 28 N.M. 472. 


ll. Moody v. Seaman, 8 N.W. 711, 
46 Mich, 74; People v. Wilmerding, 32 
N.E. 1099, 186 N.Y. 363; People v. 
Montgomery County, 67 N.Y. 109, 23 
SL ga 94; Goodno v. Oshkosh, 31 Wis. 

27. 

[a] After statute has been in sev- 
eral different years reénacted with 
changes, a subsequent repeal of the 
earlier amendatory acts neither re- 
stores nor repeals the original statute. 
People v. Brooklyn Assessors, 8 Abb. 
Pr.N.St GN.Y30150. 


12. Metropolis Bank vy, Faber, 44 
N.E. 779; 150 N.Y. 200. 


13. Metropolis Bank vy. Faber, ~ 


supra. 


14. Metropolis 
supra. 


15. People v. Wilmerding, 32 N. BE. 
1099, 186 N.Y. 368; Metropolis Bank 
v. Faber, 37 N.Y.S. 428, 1 App.Div. 341 
[aff 44 N.E. 779, 150 N.Y. 200]. 


16. Collins v. Smith, 6 Whart. (Pa.) 
294, 36 Am.D. 228. Contra Bouton vy. 
Royce, 2 Luz.leg.Reg. (Pa.) 241. 


Bank v. Faber, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not revive after the repealing statute is spent, un- 
less the intention of the legislature to that effect 


be expressed.17 


[§ 560] e. Necessity of Republishing or Setting 
Out Revised Act. In the absence of a constitutional 
provision to the contrary, revival of a repealed stat- 
ute by reference to its title only is valid.1§ 
state constitutions, however, usually provide that 
no act shall be revived by reference to its title 
only, but so much thereof as is revived shall be 
reénacted and published at length,!® or be set. out’ 
or inserted at length in the act reviving it.2° When 
applicable, such a provision must be obeyed.2! It 
does not apply to a revival of an act which was 
Also it has been 
held to apply only to express statutory revivals and 


repealed by implication only.?? 


\ 
STATUTES 


The 


[§ 562] b. Of 
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not to revivals by operation of law;22 but other 
authorities take the view that the provision is ef- 
fective to prohibit the revival of a statute by the 
repeal of ‘a statute repealing it.?4 
is not violated by a separate, distinct, original, and 
complete legislative enactment?® which does not re- 
vive, or attempt or purport to revive, another act.?® 


[§ 561] 2. Effect—a. Of Revival. 
is revived by a subsequent act, it is revived pre- 
cisely in that form and with that effect which it 
had at the time when it expired.?7 


The provision 
Where an act 


Repeal of Statute of Revival. 


Where a statute, reviving a statute which has been 
repealed, is itself repealed, the statute which was 
revived stands as it did before the revival.?% 


X. CONSTRUCTION AND OPERATION* 


[§ 563] A. Rules of Construction—l. In General 
—a. Purpose, Nature, and Use of Rules. 


The pur- 


pose of all rules or maxims as to the construction 


17. U. S. v. Twenty-five Cases of 
Cloths, 28 F.Cas.No. 16,563, Crabbe 
356; State v. Sargent, 136 P. 602,18 N. 
M. 272, 281 [cit Cyc]; Warren v. 
Windle, 3 East 205, 102 Reprint 576; 
McCowen v. Bowring, 7 Newfoundl. 
872 (dictum). 


[a] Offense against temporary 
statute cannot be punished after the 
expiration of the act, unless a particu- 
lar provision be made for,that pur- 
pose. The Irresistible, 7 Wheat. (U. 
S.) 551, 5 L.Ed. 520. 


18. State v. Elder, 143 P. 482.19 N. 
M. 393; In re Barry, 12 R.I. 51; Quin- 
lan v. Houston, ete., R. Co., 34 S.W. 
738, 89 Tex. 356. 


19. See constitutional provisions. 


“This particular constitutional pro- 
vision is not peculiar to our State. 
In one form or other it appears in 
most state constitutions adopted in 
recent years.” Manchester Tp. v. 
Wayne County, 101 A. 736, \257 -Pa. 
442, 449, Ann.Cas.1918B 278. 


[a] Purpose of provision.—‘“It is 
a matter of common knowledge, at 
least among those whose duties have 
familiarized them with the history of 
legislation in the State, that prior to 
the adoption of the present Constitu- 
tion, it was of so frequent occurrence 
that statutes were revived, or amend- 
ed as the case might be, by simple 
reference to the title, that it became 
almost. a settled custom to so legis- 
late, with the unfortunate result that 
much legislation was enacted im- 
providently, without that intelligent 
consideration and understanding of 
the matters involved which is so es- 
sential to the procurement of wise and 
wholesome legislation. The purpose 
of the provision was to put an end to 
this method of legislating by requir- 
ing in every case that the proposed 
revival or amendment be reénacted 
and published at length, to the end 
that intelligent action might better be 
secured.” Manchester Tp. v. Wayne 
County, 101 A. 786, 275 Pa. 442, 448, 
Ann.Cas.1918B 278. 

20. See constitutional provisions. 

21. Ala.—Stewart y. State, 13 So. 
943, 100 Ala. 1; State v. Kirkpatrick, 
95 So. 490, 19 Ala.App. 50 [cert den 
Ex parte State, 95 So. 494, 209 Ala. 
16]. 

Ind.—State v. Brugh, 32 N.E. 869, 5 


Ind.App. 592. 
Kan.—Renter v. Bauer, 3 Kan, 503. 


Miss.—Moore v. Tunica County, 107 
So. 659, 143 Miss. 821 [motion den 108 
So. 900, 143 Miss. 839]. 

Ohio.—State v. O’Brien, 115 N.E. 25, 
95 OhioSt, 166. 

Pa.—Upper Merion Tp. v. Borough 
of Bridgeport, 149 A. 490, 299 Pa. 297. 


Tex.—State Bank of Barksdale v. 


| Cloudt, (Civ.App.) 258 S.W. 248. 


22. Faucette v. Patterson, 216 S. 
W. 300, 140 Ark. 628. 


23. Wallace v. Bradshaw, 23 A. 
759, 54 N.J.liaw 175 [rev 21 A. 941, 
53 N.J.Law 315]; Manchester Tp. v. 
Wayne County, 101 A. 736, 257: Pa. 
442, 449, Ann.Cas.1918B 278 [foll 
101 A. 7389, 257 Pa, 450]. 


“Notwithstanding the general terms 
employed in the constitutional pro- 
vision, the plain intent was that it 
should be restricted in its application 
to what may be designated as express 
statutory revivals as distinguished 
from revivals by operation of law, 
since the latter could not fall within 
the mischief the provision was in- 
tended to guard against, nor could its 
requirements as to reénactment and 
publication be at all applicable where 
the revival was by common law.” 
Manchester Tp. v. Wayne County, 
supra. 


24 Renter v. Bauer, 3 Kan. 503; 
State Bank of Barksdale v. Cloudt, 
(Tex.Civ.App.) 258 S.W. 248. 


25. Grable v. Blackwood, 22 S.W. 
(2d) 41,180 Ark. 311; Barnett v. Mc- 
Cray, 277 S.W. 45, 169 Ark. 833. 


[a] Statute creating new and dis- 
tinct crime.—Weaver v. State, 125 So. 
800, 23 Ala.App. 353 [cert den 125 So. 
801, 220 Ala. 452). 


26. Ala.—lLeonard v. Lyons, 87 So. 
99, 204 Ala. 615. 


Ark.—Barnett v. McCray, 277 S.W. 
45, 169 Ark. 833. 


La.—State ex rel. Saint v. Dowling, 
120 So. 598, 167 La. 907; Campagna v. 
City of Baton Rouge, 116 So. 403, 165 
La. 974. 

Miss.—City of Jackson v. Mississip- 
pi Fire Ins..Co., 95 So. 845, 132 Miss. 
415 [error dism 44 S.Ct. 228, 263 U.S. 
730, 68 L.Ed. 529]. 


*By JOSEPH W. ROUSE (§§ 563-600). 


or interpretation of statutes is to discover the true 
intention of the law,?® they are useful only in cases 


Ohio.—Kissinger v. Board of Edu- 
cation of De Graff. Village School 
Dist., 127 N.E. 874, 101 OhioSt. 298. 


Pa.—Commonwealth v. Budd Wheel 
Co., 188 A. 915, 290 Pa. 380; Common- 
eae v. Cooper, 121-A. 502, 277 Pa. 


[a] Rule. applied.—(1) . An act 
does not purport to revive certain sec- 
tions of a prior act where.it merely de- 
clares that it shall not affect such 
sections, and it is likely that the leg- 
islature overlooked the fact that the 
sections in question had been repealed 
by an intermediate act. State ex rel. 
Saint v. Dowling, 120 So. 593, 167 La. 
907. (2) Also, a penal statute does 
not attempt to revive anything where 
it simply provides that prior statutes 
shall not be repealed so far as con- 
cerns existing violations of them. 
Commonwealth v. Cooper, 121 A. 502, 
277 Pa. 554. (3) The constitutional 
provision is not violated by an act 
which does not attempt to revive any 
particular law, but merely refers to 
laws existing and in full force. Cam-~- 
pagna v. City of Baton Rouge, 116 So. 
403, 165 La. 974. 


27. The Aurora, 7 Cranch (U.S.) 
382, 3 L.Ed. 378. 


[a] Rule applied—(1) The re- 
vived act takes effect as an original 
act to the extent of its provisions. 
Alabama Branch Bank v. Kirkpatrick, 
5 Ga. 34. (2) It repeals all previous 
acts which are repugnant to it, and 
such only. Alabama Branch Bank vy. 
Kirkpatrick, supra, 


28. Calvert v. Makepeace, Smith 
Ind.) 86. 


29. Dubuque Dist. Tp. v. Dubuque, 
7 Iowa 262; Atchison, etc., R. Co. v. 
Cowley County, 176 P. 99, 103 Kan. 
681; Klingensmith v. Siegal, 224 N.W. 
680, 57 N.D. 768; State v. Columbia R., 
eee Co.; (100 5S. H.'355,." 868,102 Se: 
528. 


“The purpose of construction is to 
find out the intention, however it may 
be expressed, whether in apt and 
technical words or otherwise; and 
that which is clearly implied is as 
good as if expressed.” State v. 
Columbia R., etc., Co., supra. 


[a]. “The rules of statutory con- 
struction are not rules restricting the 
power of the legislature in passing 
laws; they are rules observed by the 
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of doubt®® they are never to be used to create doubt 
but only to remove it,?! and cannot be invoked to 
defeat or destroy natural justice or substantial eq- 
uities.2? Although it has been said that the rules 
of construction of statutes are substantially the 
same as for the construction of contracts or other 
written instruments,** a statute is to be construed 
according to the rules for the construction of stat- 
utes and not according to those for the construc- 
tion of contracts.*4 Generally a statute will not 
be construed unless its proper construction is in- 
volved in the case.2®° Hor the purpose of construc- 
tion resort may be had not only to the language and 
arrangement of the statute,?® but also to the inten- 
tion of the legislature,?* the object to be secured,*® 
and to such extrinsic matters as the circumstances 
attending its passage,*° the sense in which it was 
understood by contemporaries,*® and its relation 
to other laws.41 An intricate and complicated stat- 
ute should be construed with caution,*? and nothing 


STATUTES 


[§§ 563-564 


decided beyond what is necessary to a determina- 
tion of the particular case.4? A rational, rather 
than an arbitrary, construction is to be accorded 
all statutes.44 The court must consider the rule of 
publie policy that all-’laws shall be certain in their 
terms and application.*® : 


All the rules should be considered when it is nec- 
essary to construe a statute,*® and no particular 
rule should be followed to the exelusion of all others 
when to do so would lead to illogical conelusions.** 


An unscientific and bungling statute cannot. be 
construed and interpreted by the same strict scien- 
tifie rules asa, consistent and scientific one.*§ 


Joint resolutions of congress are construed ac- 
cording to the rules applicable to legislation in 
general.*® 


[§ 564] b. Judicial Authority and Duty. The 
proper construction of a statute is a question for 
the court,®° and should not be submitted to the ju- 


Mass.—Boston v. Boston El. R, Co., 
100 N.E. 601, 213 Mass. 407. 


Mich.—Albert vy. Gibson, 105 N.W. 
19, 141 Mich. 698. 


Mo.—Rose v. Franklin Life Ins, Co., 


courts in trying au pi tah otteapll rea 36. See infra § 569. 

legislature intende y e laws a 

have been passed.” Atchison, etc., R. 37. See infra §§ 569, 570. 

Co. v. Cowley County, 176 P. 99, 103 38. See infra § 570. 

Kan. 681. 39. See infra § 603. 
30. Kreutner v. State, 80 So. 125, . ah 

202 Ala. 287; Thompson v. Mann, 252 ig Dee ae §§ 607-614. 

S.W. 4, 159 Ark: 391. 41. See infra §§ 616-629. 

t i 42. State v. Public Serv. Commn., 
Sia a Walbur iv... S. ex, rely Cj ds 168 S.W. 1156, 259 Mo. 704, 


Wold Co., 30 F.(2d) 871, 58 App.D.C. 
347. 

32. State v. Stone, 110 N.E. 627, 92 
OhioSt. 63. 


83. Matter of New York, ete., 
Bridge, 72 N.Y. 527. 
34 Union Pac; R.-Co. vy. U.'S., 10 


Ct.Cl. 548, 577 [aff 91 U.S. 72, 73 L. 
Ed. 224]. 


“A statute may contain the ele- 
ments of a compact by pledging the 
public faith; but it is nevertheless 
to be construed according to the rules 
for statutes, and not according to the 
rules for contracts. In cases of con- 
tract, it is the purpose of courts to 
ascertain and give effect to the real 
intent of the parties. Ordinarily this 
is to be deduced from the words of 
the instrument; but where the par- 
ties, at the time of their performing, 
by their mutual acts give their own 
meaning to their own words, courts 
adopt it as the true meaning, how- 
ever illogical or foolish it might oth- 
erwise be deemed. The mutual under- 
standing and agreement of the two 
opposite minds is the one thing to be 
found, and when it is ascertained, the 
work of interpretation is-ended. In 
eases resting on statutes there is no 
mutuality of agreement to be sought 
out, all the terms of the compact are 
dictated and accepted by one side, and 
the only intent which judicial con- 
struction can make certain is the in- 
tent of the legislative power.” Union 
Rac Re \Cosive. Us S52supra: 


35. State v. Dolley, 108 P. 846, 82 
Kan. 533; Dawson County Irr. Co. v. 
McMullen, (Neb.) 231 N.W. 840; Say- 
lor v. Trotter, 255 S.W. 590, 257 S.W. 
93, 148 Tenn. 359, 375. 


[a] Rule applied.—A suit involving 
only the constitutionality of a stat- 
ute requiring a sheriff to turn over 
all the fees in excess of his salary and 
office requirements is not such a con- 
troversy as to require any construc- 
tion of the act. Saylor v. Trotter, 
ape Sei 590, 257 S.W. 938, 148 Tenn. 


43. State v. Public Serv. Commn., 
supra. 


44. State ex rel. Spriggs v. Robin- 
son, 161. S.W..1169, 253 Mo. 271. 


45. Hall v. State, 137 S.W. 500, 124 
Tenn. 235. 


46. O. H. May Co. v. Anderson,, 300 
S.W. 12, 156 Tenn. 216. k 


47. Eppstein v. State, (Civ.App.) 
138 S.W. 1124 [aff 143 S.W. 144, 105 
Mexs oils 


48. Town of Pelham v. Shinn, 87 
N.E. 1128, 194 N.Y. 548; Reynolds v. 
Bingham, 86 N.E. 1131, 193 N.Y. 601; 
Reynolds v. Bingham, 110 N.Y.S. 520, 
126 App.Div. 289 [aff 86 N.E. 1131, 
193.N-¥. 600]. ; 


49. Ann Arbor R. Co. v. U..S., 50 
S.Ct. 444, 281 U.S. 658, 74 L.Ed. 1098. 


50. 'U.S.—Northern Pac. R. Co. v. 
Finch, 225 F. 676; St. Louis, ete., R. 
Co. v. Delk, 158-F. 931, 86 C.C.A. 95, 
14 Ann.Cas. 233, 162 F. 145, 89 C.C.A. 
169” [icert Ser 29. 7S. Ctx 687) +202) ses. 
578, 53 L.Md. 658, and rev 31 S.Ct. 
617, 220 U.S. 580, 55 L.Ed. 590]. 


Pepsdiisuie 1 S. v. Ingham, 38 App.D.C. 


Cal.—Sierra County v. Nevada 
County, 99 P, 871; 155 Cal. 1; Peo. v. 
Kaufman, 193 P. 9538, 57 Cal.App. 570. 


Fla.—Broward v. Broward, 117 So. 
OO15 (96. Pla. isd. 


Ill.-—Christiansen v. William Grav- 
er Tank Works, 79 N.E. 97, 223 11). 
Ber 7 Ann.Cas..69 [aff 126 Ill.App. 

0 Je 


Iowa.—Murphy v. Gilman, 214 N.W. 
679, 204 Iowa 58. 


Ky.—Commonwealth v. Loudon, 149 
S.W.. 852, Ky. 372; Trustees of 
Eddyville Graded Common Schools vy. 
Board of Education of Kuttawa Com- 
mon School Dist. No. 29, 132 S.W. 182, 
141 Ky. 126; Katzman v. Common- 
wealth, 130 S.W. 990, 140 Ky. 124, 30 
L.R.A.N.S. 519, 140 Am.S.R. 359. 


132 S.W. 613, 153 Mo.App. 90. 


Mont.—O’Donnell v. Glenn, 23 P. 
1018, 9 Mont. 452, 8 L.R.A. 629. 


N.Y.—Bush v. Delaware, etc., R. 
Co., 59 N.E. 838, 166 N.Y. 210; Peo. 
v. Keeler, 2 N.E. 615, 99 N.Y. 4638, 52 
Am.S.R...49, 8 N.Y.Cr. 348; Peo. v. 
Ganly, 156 N.Y.S. 671, 170 App.Div. 
702 [113 N.E. 1063, 218 N.Y. 749]. 


N.C.—Goins v. Indiaz Normal 
Training School, 86 S.E. 629, 169 N.C. 
736; State v. Patterson, 47 S.E. 808, 
134 N.C. 612. 


Pa.—Blake v. Wilson, 112 A. 126, 
268 Pa, 469, 15 A.L.R. 726; Com. v. 
Warwick, 4 Pa.Dist. 601. 

Philippine.—Atkinson vy. Stewart, 


23 Philippine 405. 


Tex.—Russell v. Farquhar, 55 Tex. 
355; First Nat. Bank v. Roller, (Civ. 
App.) 299 S.W. 917;  Headlee v. Fryer, 
(Civ.App.) 208 S.W. 213. 


Wash.—Zappala v. Industrial Ins. 
Commn., 144 P. 54, 82 Wash. 314, L.R. 
A.1916A 295. 


dori eee v. Waterloo, 14 Wis. 


Cae es v. Holtby, L.R. 15 Ea. 


Ont.—In re Porcupine Mines, 49 
Ont.L. 214. 
[a] Legislative declaration in a 


preamble to a city charter that the 
city contains a certain number of in- 
habitants is conclusive on the courts 
where construction is not involved, 
Ex p. Fedderwitz, (Cal.) 62 P. 935. 


[b] Application of statute to par- 
ticular cases.—(1) If the scope of a’ 
statute is determined generally, it be- 
comes the duty of the courts to de- 
termine whether or not particular 
cases are within its purview. Peo. 
v. Kaufman, 193 P. 953, 49 Cal. App. 
570. (2) If a statute violates no con- 
stitutional guaranty, it is necessa- 
rily applicable to all cases within its 
scope. Peo. v. Kaufman, 193 P. 953 
49 Cal.App. 570. : 


[ec] Superintendent of insurance 
has no power under the insurance laws 
of the District of Columbia, to make 
and enforce an interpretation of such 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 564] 


ry.°t The courts must confine themselves to the 
construction of the law as it is,°? and not attempt to 
construe statutes before they take effect,®® to sup- 
ply defective legislation,®* or otherwise amend or 


laws; such power being a judicial 
one, to be exercised by the courts 
ark U. S. v. Ingham, 38 App.D.C. 


[d] People’s rights under munici- 
pal initiative and referendum stat- 
utes, and dangers of popular control 
of administrative: powers cannot af- 
fect judicial construction of statutes. 
Murphy v. Gilman, 214 N.W. 679, 204 
Towa 58. 


[e] Effect of rule on instruction 
to jury.—Ordinarily the construction 
of words and phrases in a statute is 
for the court, but if it be shown that 
words and phrases are susceptible of 
two meanings, depending on the facts 
it is attempted to apply them to, the 
court may charge in the words of the 
statute, and leave the jury to find 
from the evidence whether it has 
been violated. Katzman v. Com., 130 
S.W. 990, 140 Ky. 124, 140 Am.S.R. 
359, 30 L.R.A.N.S. 519. 


[f] Technical terms are to be 
construed by the court. Northern 
Pac. R. Co. vy. Finch, 225 F. 676; Rose 
v. Franklin L. Ins. Co., 132 S.W. 613, 
153 Mo.A. 90. 


[g] Deprivation of right to con- 
strue.—W here the right of a party de- 
pends on the interpretation of a stat- 
ute, and it is claimed that a school 
board or official has proceeded to act 
in violation of an express statute, and 
thereby the party complaining is be- 
ing deprived of valuable rights, the 
eourts will not be ousted of jurisdic- 
tion to determine the matter, not- 
withstanding another method of set- 
tling the controversy has been pro- 
vided. O’Connor vy. Emerson, 188 N. 
Y.S. 236, 196 App.Div. 807 [aff 185 
N.Y.S. 49, 113 Mise. 472 (aff 134 N-EH. 
Bila eA omwiNi. Yn DOL) I. 


[h] Legislative declaration that 
act is amendment of another is not 
conclusive, as this is a judicial ques- 
tion. Malone v. Williams, 103 S.W. 
798, 118 Tenn. 390, 121 Am.S.R. 1002. 


51. Peo. v. Peden, 109 Ill.App. 560; 
Belt v. Marriott, 9 Gill (Md.) 331; 
Goins v. Board of Trustees, Indian 
Normal Training School at Pembroke, 
86 S.E. 629, 169 N.C. 736; University 
of South Carolina v. Columbia, 93 S.E. 
934, 108 S.C. 244. 


[a] Itis a question of fact wheth- 
er a particular matter or thing is of 
such a nature or kind as to fall with- 
in the legal definition of the terms of 
the statutory enactments. In re Por- 
cupine Mines, 49 Ont.L. 214. 


52, U.S.—Berens v. Byram, 26 F. 
(2a) 953; St. Louis, ete., R. Co. v. 
Delk, 158 F. 931, 86 C.C.A. 95, 14 Ann. 
Cas. 233, 162 F. 145, 89 C.C.A. 169 [cert 
gr 29 S.Ct. 687, 212 U.S. 578, 53 L.Ed. 
658, and rev 31 S.Ct. 617, 220 U.S. 580, 
55 L.Ed. 590]. 


Ariz.—Flowing Wells Co. v. Culin, 
95 P. 111, 11 Ariz. 425. 

Fla.—Curry v. Lehman, 47 So. 18, 55 
Fla. 847. 

La.—Walker v. Vicksburg, ete. R. 
Co., 34 So. 749, 110 La. 721, 

Mass.—Gage v. Currier, 4 Pick. 399. 

Mich.—EFllis v. Boer, 114 N.W. 239, 
150 Mich. 452. 

Miss.—Abbott v. State, 63 So. 667, 
106 Miss. 340. 


Mont.-——Great Northern Utilities Co. 
y. Public Service Commn., 293 P. 294. 


STATUTES 


Nev.—Ex p. Pittman, 99 P. 700, 704, 
31 Nev. 48, 56, 22 ..R.A.N.S. 266, 20 
Ann.Cas. 1919. 


‘N.Y.—Chamberlain v. Spargur, 86 
N.Y. 603 [aff 22 Hun 437]; Sunday 
Tel. Corp. v. Albany County, 233 N.Y. 
S. 110, 188 Misc. 496° [aff 235° N:YVS. 
893]; 12 Mast Highty-Sixth St. Corp. 
Nag cso, 207 N.Y.S. 252, 124 Misc. 


N.C.—State v. Bell, 115 S.H. 190, 184 
N.C. 701. 


Ohio,-_Smith v. Lothschetz, 10 Ohio 
N.P.N.S. 257; Knorr v. Darke County, 
4 OhioN.P.N.S. 35. 


§.D.—Harris v. School Dist. No. 48 
of Pennington County, 143 N.W. 898, 
382 S.D. 544, Ann.Cas.1916A 267. 


Tex.—Philadelphia Fire Assoc. v. 
Love, 108 S.W. 158, 810, 101,Tex. 376; 
Austin v. Cahill, 88 S.W. 548, 99 Tex. 
L725, 1875 897 Saw... 52. 


W.Va.—Waldron vy. Taylor, 45 S.E. 


336, 52 W.Va. 284. 


Wis.—International Harvester Co. 
v. Industrial Commission of Wiscon- 
sin, 147 N.W. 538, 157 Wis. 167, Ann. 
Cas.1916B 330. 


“The scope of judicial interpreta- 
tion does not admit the right of read- 
ing other words into the law. It 
would be objectionable, and a species 
of legislative judicial action always 
to be avoided.” Walker v. Vicksburg, 
etc., R. Co., 34 So. 749, 110 La. 718, 721. 


“The judiciary, above all, on ac- 
count of the peculiar position it oc- 
cupies in the construction and inter- 
pretation of law, should scrupulous- 
ly keep within its sphere, following 
the ancient landmarks so far as 
adapted to modern conditions, and 
avoiding always the reproach of un- 
dertaking to legislate, directly or in- 
directly.” Austin v. Cahill, 88 S.W. 
542, 546, 99 Tex. 17. y 


[a] Reference to cases is improp- 
er, as the provisions of the statute 
control. McBride v. Atlantic Coast 
Line R. Co., 138 S.E. 803, 140 S.C. 260. 


53. State v. Pierce County Super. 
Cty Gime us3).25; Wash, 27. 


54. Swift v. Luce, 27 Me. 285; Kil- 
patrick v. Byrne, 25 Miss. 571; Gil- 
liam v. Guaranty Trust Co., 78 N.E. 
697; 186-N,Y. 127, 116"Am- SR. 5386; 
Fifth Ave. Bank v. Colgate, 24 N.E. 
799, 120 N.Y. 381, 8 L.R.A. 712; Love 
v. Love, 2 Yerg. (Tenn.) 288. But see 
State v. Toledo Bd. of Elections, 16 
OhioCir.Ct. 1, 8 OhioCir.Dec. 215 (ob- 
vious mistakes corrected). 


[a] It is no violation of this rule 
for the court to seek by all rules of 
construction to avoid an absurd or 
unreasonable meaning. Pfingsten Vv. 
Pfingsten, 159 N.W. 921, 164 Wis. 308. 


55. U.S.—Berens v. Byram, 26 F. 
(2d)...953 5 
421; Ladew v. Tennessee Copper COs 
79 BE 245 Taft. 341-S.Ctie 815.218 U.S. 
357, 54 L.Wd. 1069 (aff 31 S.Ct. 84, 218 
U.S. 369, 54 L.Ed. 1073) ]. 


Ark.—Hodges v. Dawdy, 149 S.W. 
656, 104 Ark. 583. 

Tll.—City of Chicago v. Pittsburg, 
C., GC. & St. L. R. Co., 146 Ill.App. 403, 
432 [aff 89 N.E. 648, 242 Ill. 30]. 

Ind.—J. Woolley Coal Co. v. Ter- 
ault, 118 N.H. 921, 187 Ind. 171, 119 
N.E. 485, 


Minn.—State v. Reusswig, 126 N.W. 


Sweet vy: U."S.,. 228), Ba 
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change the law under the euise of construction.®® 
The wisdom or want of wisdom displayed in the 
aet’® is not a question for the courts, nor are the 
motives of the legislature in including or omitting 


279, 110 Minn. 473. 


Mo.—State v. Holtcamp, 181 S.W. 
1007; Clark v. Kansas City, ete, R. 
Co,, 118 S.W. 40, 219 Mo, 524. 


Nev.—Ex p. Pittman, 99 P. 700, 31 
Ne 43, 22 L.R.ACN.S. 266, 20 Ann.Cas. 


N.Y.—Peo. v. Woodbury, 102 N.E. 
565, 566, 208 N.Y. 421; Peo. v. Wil- 
liams, 93 N.H. 205, 200 N.Y. 93. 


Ohio.—Knorr y. Darke County, 4 
OhioN.P.N.S. 35. 


ek tat v. Gouger, 21 Pa.Super. 


Porto. Rico.—Peo. vy. Terrasa, 28 
Porto Rico 10; Valez v. Lilavina, 18 
Porto Rico 634. 


S.C.—Banks v. Columbia Ry. Gas 
oe Electric Co., 101 'S.E. 285, 113 S.C. 


S.D.—State v. Dailey, 234 N.W. 45. 


Tex.—McCutcheon v. Smith, (Civ. 
App.) 194 S.W. 831. 


Wis.—Interior Woodwork Co. v. 
Hackett, 157 N.W. 772, 163 Wis. 193. 


“But where an enactment is plain 


|and sensible, and, according to any 


meaning, broad or. narrow, popular or 


| technical, which may be ascribed to 


the words, does not apply to the case 
in hand, it is not permissible for the 
courts to add or omit words, in order 
to make it so apply,.even though it 
may be clear to them that the case is 
as fully within the mischief to be 
remedied as the cases provided for. 
This would be, not to construe, but to 
amend the law, which is within the 
exclusive province of the legislature.” 
Com. v. Gouger, 21 Pa-Super. 217, 229. 


{a] Thus courts are not authorized 
to extend scope and application of 
statute merely because there is ap- 
parently no reason why right given in 
one case should not have been given 
in other cases. Attna L. Ins. Co. v. 
Otis Elevator Co., (Tex.Civ.App.) 204 
S.W.. 376. 


56. Hawaii.—Schnack v. Clark, 21 
Hawaii 661. 

Mass.—Merchants’ Bank y. Cook, 4 
Pick. 405. 


N.Y.—Gautier v. Ditmar, 97 .N.E. 
464, 204 N.Y. 20, Ann.Cas.1913C 960; 
Peo. v. Onondaga County, 29 N.E: 327, 
129 N.Y. 395, 14 L.R.A. 624;. (New 
York v. Sands, 11 N.E. 820, 105 .N:Y,. 
210; Peo. v.. Nichols, 52 N.Y, 478,. 11 
Am.R. 734; Hyatt v. Taylor, 42 N.Y. 
258 {aff 51 Barb: 632]. ay 


Ohio.—Gorham y. Steinau, 7 Ohio 
N.P. 478, 10 OhioS.&C.P. 131; Cooper 
v. Van Wert County Comrs., 4 Ohio 
N.P.N.S. 185. 


Pa.—Western Union Tel. Co. v. 
Philadelphia, 2 Pa.Dist.&Co. 55. 


Philippine-—Tajanlangit v. Pena- 
randa, 387 Philippine 155; Case v. 
Board of Health, 24 Philippine 250. 


Porto Rico.—Registrar v. Atty.- 
Gen., 28 Porto Rico 328. 


Tenn.—State v. Grosvenor, 258 S.W. 
146, 149 Tenn. 158. 

Va.—Fairbanks v. Cape Charles, 131 
S.B. 487, 144 Va. 56. 

Wis.—Rossmiller v. State, 89 N.W. 
839, 114 Wis. 169, 91 Am.S.R. 910, 58 
L.R.A. 938. 


Can.—Point Grey v. Shannon, 62 
Can.S.C. 557, 66 Dom.L.R. 160. 
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certain provisions.°7 


[§ 565] c. Foreign Laws.*+ 


not one for the jury.®* 


57. Ohio Nat. Bank v. Berlin, 
App.D.C. 218; Ellis v. Boer, 114 N.W. 
239, 150 Mich. 452; State v. Rat Port- 
age Lumber Co., 115 N.W. 162, 117 
N.W. 922, 106 Minn. 1; Matter of New 
York, 111 N.E. 266, 217 N.Y. 45; Ewen 
v. Thompson-Starrett Co., 101 N.E. 
894, 208 N.Y. 245; Peo. v. Luce, 97 
N.E. 850, 204 N.Y. 478, Ann.Cas.1913C 
1151; Bohmer v. Haffen, 55 N.E. 1047, 
161, N.Y. 390; Peo. v.. Rice, 31 N.E. 
921, 185 N.Y. 478, 16 L.R.A. 836. 


58. Ill.—Best v. Gholson, 89 Ill. 
465. 


Mich.—Dougherty v. Joyce, 207 


N.W. 863, 233 Mich. 619. 


Mo.—State v. Baker, 293 S.W. 399. 
316 Mo. 858. 


N.Y.—Archer v. Equitable L. Assur. 
Co., 112) N.\E. (433, 218 N.Y. 18; Peo. 
v. Guiton, 103 N.E. 773, 210 N.Y. 1; 
Ewen v. Thompson-Starrett Co., 101 
N.E. 894, 208 N.Y. 245; Peo. v. O’Don- 
nel, 95 N.E. 762, 202 N.Y. 313; Sunday 


Tel. Corp. v. Albany County, 233 
N.Y.S. 110, 188 Mise. 496 [aff 235 
N.Y.S. 893]. 


N.C.—State v. Bell, 115 S.E. 190, 184 
N.C. 701. 


Ohio.—In re Hesse, 24 OhioCir.Ct. 
N.S. 249; King v. Laws, 5 OhioN.P. 
N.S. 414. 


Or.—Booth Fisheries Co. v. Kendall, 
iene ol, ed la Ore Sits 


Utah.—Reese v. Salt Lake County, 
175 P. 601, 52 Utah 520; State v. Sec- 
ond Dist. Ct., 104 P. 282, 36 Utah 396. 


“The intent of the Legislature is 
the canon of construction in constru- 
ing a statute, and courts have implied 
authority to carry out the intention of 
the Legislature, even when not defi- 
nitely expressed in the statute.” 
Burke v, State, 119 N.Y.S. 1089, 1101, 
64 Misc. 558. 


59. See Constitutional Law § 220. 


60. State v. Comptoir Nat. D’Es- 
compte de Paris, 26 So. 91, 51 La.Ann. 
1272; Goss Co. v. Greenleaf, 57 A. 581, 
98 Me. 436. 


61. For: 

Construction of statutes adopted from 
other states or countries see infra 
§§ 628, 629. 

Dxecutive construction 
statuteS see infra § 611. 


Judicial notice of statutes of for- 
eign states or counties see Evidence 
§§ 1948-1951. 


of foreign 


62. Cecil Bank v. Barry, 20 Md. 
287, 838 Am.D. 553; Gibson v. Manu- 
facturers’ F., etc., Ins. Co., 10 N.E. 


729, 144 Mass. 81; Kline v. Baker, 99 
Mass. 253; Charlotte v. Chouteau, 25 
Mo. 465; Moore v. Gwynn, 27 N.C, 
187. But see Holman v. King, 7 Mete. 
(Mass.) 384 (construction as question 
of fact). 


It is the duty of the court 
to endeavor to earry out the intention and policy 
of the legislature,®* and therefore it will not de- 
clare a statute unconstitutional in whole or in part 
where it is reasonably susceptible of a construc- 
tion giving it effect in all its parts.°° 
for the interpretation of statutes are the same in 
courts of equity as in courts of law.®° 


The construction of 
foreign statutes is a question for the court,*? and 
Where a foreign statute 
has been construed by the courts of the state or 
country where enacted, such construction will be 


26 | 
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The rules 


63. Sidwell v. Evans, 1 Penr.&W. 
(Pa.) 383, 21 Am.D. 887 [overr Mulli- 
ree Aughinbaugh, 1 Penr.&W. (Pa.) 


64 U.S.—Catheart v. Robinson, 5 
Pet. 264, 8 L.Ed. 120; Bate Refrigerat- 
ing Co. v. Gillett, 20 F. 192; Hum- 
phreyvilfe Copper Co. v. Sterling, 
12 F.Cas.No. 6,872, Brunn. Col. Cas. 
3;~Prentice v. Zane, 19 F.Cas.No. 11,- 
3883 [aff 8 How. 470, 12 L.Ed. 1160]. 


Be ge eune ood v. Grasey, 31 Ala. 


Cal.—Osborne v. Home L, Ins. Co., 
56 P. 616, 123 Cal. 610; McManus v. 
Red Salmon Canning Co., 173 P. 1112, 
37 Cal.App. 138. 


Ga.—Clark v. Turner, 73 Ga. 1; 
Georgia, ete., R. Co. v. Sasser, 61 S.E. 
505, 4 Ga.App. 276. 


Ill.—Van Matre v. Sankey, 36 N.E. 
628, 148 Ill. 536, 89 Am.S.R. 196, 23 
L.R.A. 665; Fowler v. Lamson, 34 N.E. 
932, 146 Ill. 472, 87 Am.S.R. 163 [writ 
of error dism 17 S.Ct. 112, 164 U.S. 
252, 41 L.Ed. 424]; Wanamaker v. 
Poorbaugh, 91 I1]1.App. 560. 


Iowa.—Franklin  v. 
Iowa 520, 96 Am.D. 73 


Kan.—Croocker v. Pearson, 21 P. 
270, 41 Kan, 410; Hamilton v. Hanni- 
bal, etc., R. Co., 18 P. 57, 39 Kan. 56. 


Miss.—MecIntyre v. 
Miss, 25. 


anes ere v. Morrison, 62 Mo. 


N.J.—Watson v. Lane, 20 A. 894, 52 
N.J.Law. 550, 10 U.R.A. 784; 
Watson, 17 A, 117, 51 N.J.Law 186 [aff 
20 A. 894, 52 N.J.Law 550, 10 L.R.A. 
784]; American Print Works v. Law- 
rence, 23 N.J.Law 590, 57 Am.D. 420; 
Herrick v. King, 19 N.J.Eq. 80. 


N.Y.—Leonard v. Columbia Steam 
Nav. Co., 84 N.Y. 48, 38 Am.R. 491; 
Jessup v. Carnegie, 80 N.Y. 441, 36 
Am.R. 6438; St. Louis Sav. Assoc. v. 
O’Brien, 3 N.Y.S. 764, 51 Hun 45; Hoyt 
v. Thompson, 5 N.Y.Super. 416 [rev on 
other grounds 5 N.Y. 320]; Howe v. 
Welch, 17 Abb.N.Cas. 397, 3 How.Pr. 
N.S. 465 [aff 14 Daly 80, 3 N.Y.St. 576, 
17 Abb.N.Cas. 513]; Viele v. Wells, 
9 Abb.N.Cas. 277. 


N.C.—Watson v. Orr, 14 NC. 161. 


Ohio.—Kulp v. Fleming, 62 N.E. 334, 
65 OhioSt. 321, 87 Am.S.R.'611. 


Okl.—Blumle v, Kramer, 79 P. 215, 
1134, 14 Okl. 366, 373. 


Pa.—Grant v. Henry Clay Coal Co., 
80 Pa. 208; Merrimac Min. Co. v. 
Levy, 54 Pa. 227, 98 Am.D. 697; Kean 
v. Rice, 12 Serg. & R. 203. 


S.C.—Carlton vy. Felder, 27 S.C.L. 
Eq. 58; Johnston vy. Southwestern R, 
Bank, 22 S.C.Eq. 268. 


Twogood, 25 


Ingraham, 35 


Lane v.. 


Satie et i id 


- [§§ 564-565 


followed by the courts of other states,°* or coun- 
tries,°® and by the federal courts.** The rule, how- 
ever, rests merely upon the principle of comity, and 
not upon the full faith and credit clause of the fed- 
eral constitution;*? .nor will it be applied where 
the decisions of the state of enactment are 1n con- 
flict with those of the United States supreme court.®* 
Furthermore the opinions of text writers and the 
evidence of persons skilled in the foreign law may 
be resorted to in construing the foreign statute.°° 
Where a foreign statute has not been construed in 
the state of enactment, the courts of the state where 
the cause is on trial will construe it as they would 
a like statute of their own state. 


70 


A federal court 


Tex.—State v. De Leon, 64 Tex. 553; 
Powell v. De Blane, 23 Tex. 66. 


Vt.—Blaine v. Curtis, 7 A. 708, 59 
Vt. 120, 59 Am.R. 702. 


Wash.—Whitman v. Mast, etc., Co., 
be P. 649, 11 Wash. 318, 48 Am.S.R. 
874. 

W.Va.—Nimick v. Mingo Iron 
Works Co., 25 W.Va. 184. 


[a] Even a dictum will be some 
evidence of the proper construction. 
Hackett v. Potter, 135 Mass. 349. 


[b] Where the statutes, but not 
the decisions, are in evidence, the de- 
cisions may be consulted, but are only 
persuasive and not binding. Nelson 
v. Goree, 34 Ala. 565. 


65. Cucullu v. Louisiana Ins. Co., 
5 Mart.N.S. (La.) 464, 16 Am.D. 199. 


Wiggins Ferry Co. v. Chicago, 
etc., R. Co., 11 F. 381, 3’ McCrary 609 
[Laff 1 S.Ct. 614, 617, 108 U.S. 18, 27 
L.Ed. 636]. 


Construction of state statutes or 
constitutions by state courts as bind- 
ing on federal courts see Federal 
Courts § 171. , 


67. Wiggins Ferry Co. v. Chicago, 
etc., R. Co., 11. FE. ‘381, 3 McCrary 609 
[aff 1 S.Ct. 614, 617, 108 U.S. 18, 27 
L.Ed. 636]; New York L. Ins. Co. v. 
English, (Tex.Civ.App.) 79 S.W. 616. 


Decisions of courts of other juris- 
om as controlling see Courts § 


68. Pease v. Peck, 18 How. (U.S.) 
595,15 L.Ed. 518; Davis v. Robertson, 
11 La.Ann,. 752, 


[a] But a law of a foreign state 
will not be declared unconstitutional, 
although apparently repugnant to the 
federal constitution, where it has not 
been so adjudged in the state of enact- 
ment if the question involved is in 
any way capable of being decided 
without passing on the validity of 
such law. Shelden v. Miller, 9 La. 
Ann. 187. 


eer Charlotte v. Chouteau, 25 Mo. 
(65. 

70. McManus v. Red Salmon Can- 
ning Co., 173 P. 1112, 1114, 37 Cal.App. 
133 [cit Cyc]; Somers v. Commercial 
Finance Corp., 189 N.E. 837, 245 Mass. 
286; Folger v. Columbian Ins. Co., 
99 Mass. 267, 96 Am.D. 747 note; Bond 
v. Appleton, 8 Mass. 472, 5 Am.D. 111; 
Smith v. Bartram, 11 OhioSt. 690. 


“We cannot speak with the same 
confidence of the intention and the 
policy of the legislature of another 
state as we might of those of our 
own.” Folger v. Columbian Ins. Co., 
99 Mass. 267, 275, 96 Am.D. 747 note 
[quot Somers v. Commercial Finance 
ey 139 N.E, 837, 245 Mass. 286, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


Ae 


~and hereditaments and all 
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will not construe a doubtful state statute unless 
such construction is essential to the proper dispo- 


sition of the ease.71 


[§ 566] d. Statutory Rules and Provisions*?—(1) 
L In many jurisdictions statutory pro- 
visions have been enacted governing the construc- 
tion of statutes,7* it being competent for the leg- 
These provisions may be for 
the construction of statutes already in existence,7® 
or for those which may be enacted in the future;7® 
and after the passage of such provisions succeed- 
ing legislatures should frame enactments with ref- 
erence to such rules,‘* but these provisions are not, 
and cannot be, an attempt to hinder future legisla- 


In General. 


islature to do this.74 


[a] The meaning of foreign stat- 
utes will not be extended by construc- 
tion where this has not been done by 
the courts of the jurisdiction where 
Serine Thorn vy. Beamon, 1 La.Ann. 


Wibe: Anderson v. Eischen, 16 F.(2d) 


72. Legislative construction see in- 
fra § 612. ; 


73. See statutory provisions; and 
eases infra this note. 
[a] General provisions defining 


words.—(1) A general provision, de- 
fining “land,” “lands,” and “‘real es- 
tate’’ as including lands, tenements, 
rights 
thereto and interests therein, is broad 
enough to comprehend leases. Moul- 
ton v. Long, 137 N.E. 297, 243 Mass. 129 
(income tax statute). (2) Ina general 


provision so defining it, the word “per-- 


son,” as used in other statutes, in- 
cludes a corporation as well as a nat- 
ural person. Western Union Tel. Co. 
v. Sacramento County Super. Ct., 115 
Perle oie HF O0F- £5 “CalsApp. 16.79. (3) 
Where a code provision declares that 
the singular number includes the 
plural, and the plural the singular. 
this rule applies to other code provi- 
sions. Kerr v. Graham, 135 P. 1165. 
25 Idaho 34; Houser v. Hobart, 127 
P. 997, 22 Idaho 735, 43 L.R.A.N.S. 
410. (4) Where the words “real es- 
tate’ as used in a Céde, provision may 
be construed in two ways, and each 
construction leads to an anomaly, that 
construction will be adopted which 
accords with the code definition of the 
term “real estate’ as defined in an- 
other section of the Code. Guy v. 
Brennan, 213 P. 265, 60 Cal.App. 452. 
(5) Where a statute defines the term 
“vacancy in office,” such definition 
will control, where the term is used 
elsewhere, in the absence of statu- 
tory interdiction. Dixon vy. Caudill, 
136 S.W. 1048, 143 Ky. 623. (6) A pro- 
vision that words imputing masculine 
gender may be applied to females, 
does not authorize the word “widow” 
to be construed to include “widower.” 
Appeal of Rourke, 98 A. 718, 91 Conn. 
76. 


[b] Code definitions of meaning 
of words and phrases are applicable 
to statutes. Dunn v. Archer, 265 S.W. 
678, 150 Tenn. 440. 


[ec] Pronouns “he” and “his” in 
statute, if unrestrained by other stat- 
utes, might be extended by construc- 
tion to cover persons of every kind, 
artificial and natural under a general 
provision so stating. East End Trust 
Co. .of City of. Harrisburg, Pa... Vv. 
Otten, 174 N.E. 655, 255 N.Y. 283. 


74, Western Lumber, etc., Co. v. 
Golden, 130 P. 1027, 1028, 23 Colo. 
App. 461 [cit Cyc]; Peo. v. Harrison, 


[59 C. J.—50] 


IH, 434 [aff 140 Ill.App. 611]; 
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tures in enacting new laws.7® hese statutory rules 
of construction may be only declaratory of the 


common law,’® or they may be intended to furnish 


necessary.*” 


160 N.W. 628, 624, 194 Mich. 363 [quot 
Cyel: 


75. Peo. v. Zito, 86 N.E. 1041, 237 
Ill. 434 [aff 140 Ill.App. 611]; Mc- 
Cleary v. Babcock, 82 N.E. 453, 169 
Ind. 228. 


76. Peo. v. Zito, 86 N.E. 1041, 237 
Peo. 
v. New York Cent., etc., R. Co., 51 N.E. 
312, 156 N.Y. 570 [rev 50 N.Y.S. 1132, 
25 App.Div. 632]; Prentiss v. Dana- 
her, 20 Wis. 311. 


77. Prentiss v. Danaher, supra. 


78. Great Northern R. Co. v. U. S., 
155 F. 945, 84 C.C.A.°98 [cert gr 28 
S.Ct. 259, 207 U.S. 594, 52 L.Ed. 356, aff 
28 S.Ct. 313, 208 U.S. 452, 52 L.Wd. 
567]; Davidson v. Witthaus, 94 N.Y.S. 
428, 106 App.Div. 182. 


79. State v. Jacobs, 142 N.E. 715, 
194 Ind. 327; Bailey v. Com., 11 Bush 
(Ky.~) 688. 


[a] TIllustration.—A statute re- 
quiring that words and phrases in 
statutes be taken in their plain, ordi- 
nary, and usual sense, and that tech- 
nical words and phrases be uhder- 
stood according to their technical im- 
port, is in part merely declaratory of 
the common law, but does not pre- 
clude the operation of other common- 
law rules of equal dignity and im- 
portance. State v. Jacobs, 142 N.E. 
715, 194 Ind. 327. 


80. State v. Shepperd, 117 S.W. 
1169, 218 Mo. 656, 131 Am.S.R. 568. 


81. O’Keeffe v. Dugan, 172 N.Y.S. 
558, 185 App.Div. 53 [aff 122 N.E. 887, 
225 N.Y. 667]; Brustein'v. New Am- 
sterdam Casualty Co., 238 N.Y.S. 313, 
135 Mise. 352 [aff 243 N.¥.S. 770, 230 
App.Div. 716 (rev 174 N.E. 304, 255 
IN LOR) ihe 


82. O’Brien v. Manchester, (N.H.) 
152 A. 720. 


(a] Illustrations.—(1) Legislative 
direction that general statutory pro- 
visions relating to town clerks should 
apply to a city clerk is inapplicable, 
where the particular statute con- 
strued contains sufficient evidence of 
the meaning of the terms. O’Brien 
v. Manchester, (N.H.) 152 A. 720. (2) 
While a statute declares “hat techni- 
cal words and phrases aaving a pecu- 
liar and appropriate meaning in law 
shall be understood according to their 
technical imyort, on.its face is man- 
datory, yet the context of a word in 
another statute may be regarded, and, 
if it shows that another than a tech- 
nical sense was intended, the other 
meaning will be adopted. Dworkin 
vy. Caledonian Ins. Co., 226 S.W. 846, 
285 Mo. 342. (8) A provision that the 
words in the singular number in any 
statute include the plural, and words 
in plural number irclude the singular 
does not mean that always and un- 


additional rules for the guidance of the court when 
The terms of a general construction 
act suould be read into every statute subsequently 
enacted,** but it is not intended to dispense with 
the usual rules of interpretation.®? 
of the courts to give construing acts their practical 
application so far as possible,’* unless inconsistent 
with the obvious intent of the legislature,8¢ or 
repugnant to the context of the statute.*® 
statutes will not be ecnstrued, so as to revive laws’ 
that have been repealed.** 
provision is that all statutes shall be liberally con- 


It is the duty 


These 


A common legislative 


der all circumstances a word in the 
singular has a plural meaning. Peo. 
v. Woodbury, 102 N.E. 565, 566, 208 
N.Y. 421. 


ee U.S.—Bassett v. U. S., 2) Ct.Cl. 


Cal.—Peo. v. Dobbins, 14 P. 860, 73 
Cals 257. 


Mont.—Hill County v. Liberty 
County, 203 P. 500, 62 Mont. 15. 


N.H.—Piper v. Boston, ete., R. Co., 
75 A. 1041, 75 N.H. 435. , 


N.Y.—Glucksman vy. Board of Edu- 
cation of City of New York, 164 N.Y.S. 
351 [rev 167 N.Y.S. 1075]. 


R.I.—In re Pawtucket, etc., Grade 
yheiteds Commn.; 89 =A. *695,;' 36> Re 


Tex.—Graham v. Hillsboro Citi- 
zens’ Nat. Bank, (Civ.App.) 258 S.W. 
1103 [rev on other grounds 4 S.W.(2d) 
541]; San Antonio v. Spears, (Civ. 
App.) 206 S.W. 703 [aff 223 S.W. 166, 
110 Tex. 618]; McLeod v. State, 180 
S.W. 117, 77 Tex.Cr, 365, L.R.A.1916B 
1124; Bradfield v. State, 166 S.W. 734, 
73 Tex.Cr. 358, Ann.Cas.1917C 696. 


Utah.—Houston Real Est. Inv. Co. 
v. Hechler, 138 P. 1159, 44 Utah 64. 


ppt Hames v. Larence, 21 Man. 


[a] Rule applied.—Acts of legisla- 
tive construction are not binding up- 
on the courts as to transactions oc- 
curring before their passage, where 
to so construe them would affect vest- 
eee dans Bassett v. U. S., 2 Ct.Cl. 


84 Peo. v. Zito, 86 N.E. 1041, 237 
Ill. 434 [aff 140 Ill. App. 611]; Ryan 
v. State, 92 N.E. 340, 174 Ind. 468, 
Ann.Cas.1912D 1341; State v. Mc- 
Chesney, 180 N.W. 857, 190 Iowa 731; 
State v. Gardner, 156 N.W. 747, 174 
Iowa 748; O’Brien v. Manchester, (N. 
H.) 152 A. 720. 


85. Peo. v. Zito, 86'N.E. 1041, 237 
Ill. 434 [aff 140 Ill.App. 611]; Ryan 
v. State, 92 N.E. 340, 174 Ind. 468, 
Ann.Cas.1912D 1341; Purcell v. Lex- 
ington, 216 S.W. 599, 186 Ky. 381 [er- 
ror dism 40 S.Ct. 5838, 253 U.S. 476, 
64 L.Ed. 1021}; Matter of Bronson, 44 
N. Be 707), 150) NeY. 1,55. Am Sets 2. 
34 Ee REAL Ul 2oO. (vow ATIC AS. ON EGiCe 
O’Keeffe v. Dugan, 172 N.Y.S. 558, 185 
App.Div. 53 [aff 122 N.E. 887, 225 
N.Y. 667]; Davidson v. Witthaus, 94 
NoYaS. 2428; 306i Ap psbiwe- iS 2h bss 
Palmer v. Hickory Grove Cemetery, 
82 N.Y.S. 973, 84 App.Div. 600; Bru- 
stein v. New Amsterdam Casualty 
Co:, 238 NYS. 313) 1135 Mise, 352- fart 
243 N.Y.S. 770, 230 App.Div. 716 (rev 
174 N.E., 304, 255 N.Y. 137)]; Rubin 
v. Bernstein, 231 N.Y.S. 242, 133 Misc. 
95. 


86. Peo. v. Potter, 82 N.Y.S. 649, 
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strued,$? and this has been generally held to apply 
to all except penal statutes,*® and in some cases to 
include even penal statutes, to the extent of a liberal 
construction to determine the legislative intent.*® 


[§ 567] (2) Definitions and Interpretation Claus- 
es in Statutes Being Construed. The legislature may 
define certain words used in the statute,®® or declare 
in the body of the act the construction to be placed 
thereon,®! and the court is bound by such defini- 
tion®2 or construction,®? and will apply it,°* al- 
though otherwise the language would have been 
construed to mean a different thing ;°° 
terpretation or defining clause should be used only 
for the purpose of interpreting words that are am- 
biguous or equivocal, and not so as to disturb the 


40 Misc. 485 [aff 85 N.Y.S. 460, 88 
App.Div. 239]. 


87. Peo. v. Harrison, 61 N.E. 99, 
191 Ill. 257 [aff 92 I11l.App. 643]; Hyatt 
v. Anderson, 74 S.W. 1094, 25 Ky.L. 
132, 76 S.W. 387, 25 Ky.L. 711; Hagle- 
Picher Lead Co. v. Mansfield Paint 
Co., 196 N.Y.S. 447, 203 App.Div. 9; 
In re Porcupine Mines, 49 Ont.L. 214. 


88. O’Connor v. State, (Tex.Civ. 
App): 71s S.W:. 409° [rev. on’: other 
grounds 73 S.W. 1041, 96 Tex. 484]. 


89. See infra § 661. 


90. Cal.—In.re Monrovia Evening 
Post, 248 P. 1017, 199 Cal. 263. 


Ill.—McCann v. Retirement Bd. of 
Policemen’s Annuity, ete., Fund, 162 
N.E. 859, 331 Ill. 193 [rev 246 Ill.App. 
471]; State Public Utilities Commn. 
v. Chicago, ete., R. Co., 114 N.E. 325, 
275 Til. 555, Ann.Cas.1917C 50. 


Ind.—State v. Grange, 165 N.B. 239, 
200 Ind. 506; Bettenbrock v. Miller, 
OPEN EY TTA 5 


Mo.—State v. Hackmann, 282 S.W. 
1007, 314 Mo. 33. 


Neb.—Ex p. De Klotz, 152 N.W. 321, 
98 Neb. 140 [rev on other grounds 155 
N.W. 240, 98 Neb. 861]; Ex p. Ar- 
rigo, 152 N.W. 319, 98 Neb. 134, L.R.A. 
1917A 1116; State v. American Surety 
Co., 1385 N.W. 365, 91 Neb. 22 [rev 133 
ee 235, 98 Neb. 154, Ann.Cas.1913B 


N.Y.—Bolivar v. Monnat, 248 N.Y.S. 
722, 232 App.Div. 33 [mcd 238 N.Y.S. 
616, 185 Misc. 446]. 


Wis.—McCarthy v. State, 175 N.W. 
785, 170 Wis. 516. 


Eng.—Reg. v. Boiler Explosion Act 
Com’rs, [1891] 1 Q.B. 703; Lindsay v. 
Cundy, 1 Q.B.D. 348; Midland R. Co. 
v. Ambergate, etc., R. Co., 10 Hare 359, 
44 Eng.Ch. 348, 68 Reprint 965. 


[a] A definition of certain words 
in one part of an act (1) applies to 
those words through the statute (In 
te xcohler; 21 Py 758, 79 Cal.813),. 2) 
unless a contrary intent clearly ap- 
pear (Lindsay v. Cundy, 1 Q.B.D. 348, 
358 [in which Blackburn, J., says that 
the interpretation clause “‘is a modern 
innovation and frequently does a 
great deal of harm, because it gives 
a non-natural sense to words which 
are afterward used in a natural sense, 
without noticing the distinction’’]). 


[b] Construction of definition.— 
(1) A legislative definition, extending 
a particular word to include more 
than its usual meaning, should be rea- 
sonably construed, pursuant to the in- 
tent of the whole act. Ex p. De Klotz, 
152 N.W. 321, 98 Neb. 140 [rev on 
other grounds, 155 N.W. 240, 98 Neb. 
861]; Ex p. Arrigo, 152 N.W. 319, 98 


STATUTES 


construction.®* 


but the in- 


tion or purpose 


Neb. 1384, L.R.A.1917A 1116. (2) In- 
terpretation clauses of statutes, 
which give a meaning to words con- 
trary to what they naturally signify, 
will be strictly construed, and with 
due regard to the entire statute. 
State v. Standard Oil Co., 123 P. 40, 61 
Or. 438, Ann.Cas.1914B 179 (an inter- 
pretation clause in a statute, provid- 
ing that a particular word shall in- 
elude things not within its general 
meaning, is a provision by way of ex- 
tension). 


91. Commonwealth v. Fulton, 106 
A. 636, 263 Pa. 332; Snyder v. Comp- 
ton, 28 S.W. 1061, 87 Tex. 374; In re 
West Riding of Toronto, 31 U.C.Q.B. 
(Ont.) 409 [aff 5 Ont.Pr. 394]; Appel- 
be v. Baker, 27 U.C.Q.B. (Ont.) 486. 


92. U.S—Schweizer v. Mager, 297 
F. 334; Cothran v. U. S., 276 F. 48 [aff 
233> EB, 97312 


Cal.—In re Monrovia Evening Post, 
248 P. 1017, 199 Cal. 263. . 


N.H.—O’Brien v. Manchester, 152 
A. 720. ‘ 


Pa.—Com. v. Einhorn, 43 Pa.Co. 445. 


Tex.—State v. Frost, (Civ.App.) 16 
SswiuC2aessie 


Wis.—McCarthy v. State, 175 N.W. 
785, 170 Wis. 516. 


93. State v. Grange, 165 N.E. 239, 
200 Ind. 506; Bettenbrock v. Miller, 
(Ind.) 112 N.E. 771; Farmers’ Bank 
v. Hale, 59 N.Y. 53; Com. v. Fulton, 
106 A. 636, 263 Pa. 332; McElhone v. 
Philadelphia Quartette Club, 53 Pa. 
Super. 262; Johnston y. Minister of 
Lands, 27 B.C. 257. 


Va State v. Burr, 84 So. 61, 79 Fla. 


[a] Thus, where a statute, relat- 
ing to the railroad commissioners and 
the regulation of common carriers, 
provides that the laws as to the com- 
missioners shall be construed liberal- 
ly to further the legislative intent to 
regulate public carriers, and that all 
doubts as to their jurisdiction and 
powers should be resolved in their 
favor, such requirements should be 
observed in construing and applying 
the statute. State v. Burr, 84 So. 61, 
79 Fla. 290. 


95. Smith v. State, 28 Ind. 321; 
McHlhone v. Philadelphia Quartette 
Club, 538 Pa.Super. 262; Com. v. Curry, 
4 Pa.Super. 356, 40 Wkly.N.C. 369 [rev 
6 Pa.Dist.. 143, 18 ‘Pa.Co. .513]. 


96. Ivey v. Railway Fuel Co., 118 
So. 588, 584, 218 Ala. 407 [cit Cye]; 
Decatur City Nat. Bank v. Nelson, 117 
So: 681, 685, 218 Ala. 90, 61 A.L.R. 938 
[cit Cyc]; Robinson vy. Barton-Eccles, 
8 App.Cas. 798; Reg. v. Pearce, 5 
Q.B.D. 386. 


97. Los Angeles County y. Payne, 
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meaning of such as are plain.°* Where the language 
of a statute is clear, it must be complied with, even 
though the statute contains a provision for liberal 
No objection can be made because 
the definitions differ~from definitions of the same 
terms in other statutes. 


[§ 568] 2. Intention of Legislature—a. In Gen- 
eral. As the intention of the legislature, embodied 
in a statute, is the law,®? the fundamental rule of 
construction, to which all other rules are subor- 
dinate,! is that the court shall, by all aids availa- 
ble,? ascertain and. give effect, unless it is in con- 
flict. with constitutional provisions,® or is inconsist- 
ent with the organic law of the state,* to the inten- 


of the legislature as expressed in 


255 P. 281, 82 Cal.App. 210. 


98. McCann v. Retirement Bd. of 
Policemen’s Annuity, ete., Fund, 162 
N.E. 859, 331 Ill. 193 [rev 246 Ill.App. 
471]; State Public Utilities Commn. 
v. Chicago, ete., R. Co., 114 N.E. 325, 
275 Ill. 555, Ann.Cas.1917C 50. 


99. Fla.—Broward v. Broward, 117 
So. 691, 96 Fla. 131; State v. Walton 
County, 112 So. 630, 93 Fla. 796; Get- 
zen v. Sumpter County, 103 So. 104, 89 
Fla. 45; Willis v. Osceola County Spe- 
cial Road, etc., Dist. No. 2, 74 So. 495, 
73 Fla. 446; Axtell v. Smedley & 
Rodgers Hardware Co., 52 So. 710, 59 
Fla. 430: 


Ill.—Peo. v. Patten, 170 N.E. 280, 
338 Ill. 385 [rev 254 Ill.-App. 7]; Deca- 
tur v. German, 142 N.E. 252, 310 Ill. 
591; Chicago v. Max, 124 N.E. 648, 289 
AG eas 7674p Bowman y. Industrial 
Commn., 124 N.E. 373, 289 Ill. 126; 
Hoyne vy. Danisch, 106 N.E. 341, 264 
Ill. 467. 


Iowa.—Oliphant v. Hawkinson, 183 
N.W. 805, 192 Iowa 1259, 33 A.L.R. 
1433. 


Me.—Pelletier v. O’Connell, 88 A. 
55, 111 Me. 88, Ann.Cas.1915B 1074; 
Gren. v. Cheney, 85 A. 387, 110 Me. 


Philippine-——Uy Chaée v. Collector, 
24 Philippine 549. 


Tex.—Edwards v. Morton, 46 S.W. 
792, 92. Tex. 152: 


“Tt is now an established rule of 
construction that the intent of the 
Legislature is the law when such in- 
tent can be declared without doing 
violence to the clear and unambiguous 
language of the statute.’’ Cheney v. 
Cheney, 85 A. 387, 110 Me. 61, 63. 


“The intention of the Legislature in 
enacting a law is the law itself.’ Ed- 
wards v. Morton, 46 S.W. 792, 92 Tex. 
152, 153. 


1. Texas Employers’ Ins. Assoc. v. 
Tyler, (Civ.App.) 283 S.W. 929 [rev 
(Commn.App.) 288 S.W. 409]. 


2. Taylor v. Michigan Public Utili- 
ties Commn., 186 N.W. 485, 217 Mich. 
400; Cousins-v. Sovereign Camp, W. 
O. W., (Tex.) 35 S.W.(2d). 696 [afr 
(Civ.App.) 26 S.W.(2d) 453]. 


3 Ill.—Yeadon v. Clark, 114 N.E. 
1028, 276 Ill. 424. 


Miss.—Maris v. Lindsey, 87 So. 12, - 


124 Miss. 742. 


N.M.—Asplund vy, Alarid, 219 P. 786, 
29 N.M. 129. =o 


Utah.—Price v. Tuttle, 258 P. 1016, 
70 Utah 156. 


Wash.—State v. Clausen, 295, P. 751, 
4 Houston Nat. Exch. Bank v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the statute. Thus it has been said that in the con- | struction of a statute, as in the construction of a 


Harris County School Dist. No. 25, 
(Tex.Civ.App.) 185 S.W. 589. 


5. U.S.—Hbert v. Poston, 45 S.Ct. 
188, 266 U.S. 548, 69 L.Ed. 435 [rev 191 
N.W. 202, 221 Mich. 361]; ‘Takao 
Ozawa v. U. S., 43 S.Ct. 65, 260 U.S. 
178, 67 L.Ed, 199; U.S. v. Golden- 
DEG els IS Ct sy LOS U.S 95: 420 emi, 
394; McLeod v. Nagle, 48 F.(2d) 189; 
Moffat Tunnel Impr. Dist. v. Denver, 
CLG te COs, 40 ES (20) 7b, mod 35 FE. 
(2d) 365, and cert den 51 S.Ct. 485, 283 
ES) S80,° Te ews 448 Fe eS! om 
Wooten, 40 F.(2d) 882; Balanced Rock 
Scenic easy v. Manitou, 38 F. 
(2d) 28 [cert den 50 S.Ct. 463, 281 U.S. 
764, 74 L.Ed. 1172]; Magee v. U. S., 37 
BG) close batt 51 S.Ct. 105, 282 (U.S: 
432, 75 L.Ed. 442]; In re Russell, 28 F. 
(2d) 48; Braffith v. Virgin Islands, 26 
F.(2d) 646; Rodenbough v. U. S., 25 
F.(2d) 13 [rev 21 F.(2d) 781]; U.S. 
v. Tiger, 19 F.(2d) 35 [aff 4 F.(2d) 
714]; Business Men’s Assur. Co. of 
America v. Campbell, 18 F.(2d) 223; 
Missouri Pac. R. Co. v. Hellmich, 12 
F.(2d) 978 [rev 47 S.Ct. 395, 273 U.S. 
242, 71 L.Ed. 628]; Forlini v. U. S., 12 
F.(2d) 631; U. S. v. Pan. American 
Petroleum Co., 6 F.(2d) 43 [aff in part 
and rev in part 9 F.(2d) 761 (cert gr 
46 S.Ct. 356, 270 U.S. 640, 70 L.Ed. 775 
{aff 47 S.Ct. 416, 273 U.S. 456, 71 L.Ed. 
oA uls Goatees Va LOG, 2Sbr 840s, On. 
S. v. Port of New York, 285 F. 295 [aff 
278 F. 564, and cert gr 43 S.Ct. 364, 
261 U.S. 611, 67 L.Ed. 826, and rev 
44 S.Ct. 528, 265 U.S. 310,- 68 L.Ed. 
1031]; In re Hikel, 283 F..285 [rev 285 
EF. 732 (cert den 43 S.Ct. 702, 262 U.S. 
754, 67 L.Ed. 1216)]; U.S. v. One Au- 
tomobile, 237 F. 891; Soliss v. General 
BNectrie > Co., 213... 204, °129 C.C.A. 
548; Shulthis v. MacDougas, 162 F. 
331. [aff 170°F. 529, .95° C.C.A. 6151; 
Stevens v. Nare-McCord Mercantile 
Co., 150 F. 71, 80 C.C.A. 25; Cardinel 
v. Smith, 5 F.Cas.No. 2,395, Deady 197; 
Ogden vy. Strong, 18 F.Cas.No. 10,460, 
2 Paine 584; Chicago, etc., R. Co. v. 
U. S., 49 Ct.Cl. 463 [aff 37 S.Ct. 241, 
OAS WSS 2621 Gt itd? 533 13 Union 
Pac) RR.’ Co. ve US; LO Ct.Clo 548. ‘Laff 
OUTS 72/23 kbd. 224.41 Ct. ClL-14. 


Ala.—Street v. Cloe, 98 So. 591, 207 
Ala. 631; Thomason vy. Court of Coun- 
ty Com’rs, 63 So. 87, 184 Ala. 28; Sun- 
flower Lumber Co. v. Turner Supply 
Co., 48 So. 510, 158 Ala. 191, 132 
Am,S.R. 20; Allgood v. State, 104 So. 
847, 848, 20 Ala.App. 665 [cert gr 104 
So. 851, 213 Ala. 426 and cit Cyc]; 
Cheek v. Odom, 100 So. 782, 20 Ala. App. 
31; Graham v. Mobile, 81 So, 355, 17 
Ala.App. 19; Davis v. State, 78 So. 
313, 16 Ala.App. 397; Tate v. Cody- 
Henderson Co., 66 So. 837, 11 Ala.App. 
350; Priest v. “State, 59 So. 318, 5 
Ala.App. 171. 


Ariz.—Automatic Registering Mach. 
Co. v. Pima County, 285 P. 1034; State 
vy. Smith, 252 P. 1011, 31 Ariz. 297; 
Federal Mut. Liability Ins. Co. v. In- 
dustrial Commn., 252 P. 512, 31 Ariz. 
224; Tombstone v. Macia, 245 P. 677, 
30 Ariz. 218, 46 A.L.R. 828; Deyo v. 
Arizona Grading, etc., Co., 157 P. 371, 
18 Ariz. 149, L.R.A.1916E 1257; Gide- 
on v. St. Charles, 146 P. 925, 16 Ariz. 
435; Hicks v. Krigbaum, 108 P. 482, 
13 Ariz. 237. 


Ark.—Berry v. Cousart Bayou 
Drain. Dist., 28 S.W.(2d), 1060, 181 
Ark. 974; Hall v. Cartwright, 20 S. 
W.(2d) 124, 179 Ark. 1082; Cowan v. 
Thompson, 178 Ark. 44, 9 S.W.(2d) 
790; Manley v. Moon, 6 S.W.(2d)_281, 
177 Ark. 260; Miller v. Yell and Pope 
Bridge Dist., 299 S.W. 15, 175 Ark. 
314; McGinnis v. Gailey, 298 S.W. 
335, 174 Ark. 1062; Miller v. Tatum, 
279 S.W. 1002, 170 Ark. 152; Bullion 
vy. Aftna Ins. Co., 237 S.W. 716, 151 
Ark. 519; Logan v. State, 234 S.W. 


493, 150 Ark, 486; Howell v. Lamber- 
son, 231 S.W. 872, 149 Ark. 183: Mc- 
Daniel v. Ashworth, 209 S.W. 646, 137 
Ark. 280; Rayder v. Warrick, 202 S.W. 
831, 133 Ark. 491; State v. Kansas 
City, etc., R., ete., Co., 174 S.W. 248, 
117 Ark. 606; Ft. Smith v. Gunter, 
154 S.W. 181, 106 Ark. 371; Brown v. 
Nelms, 112 S.W. 373, 86 Ark. 368; St. 
Louis, ete., R. Co. v. Batesville, etc., 
Tel. Co., 110 S.W. 1047, 86 Ark. 300. 


Cal.—Ex p. Nowak, 195 P. 402, 184 
Cal. 701; Clark v. Welch, 178 P. 516, 
179 Cal. 816; Dillingham v. Welch, 
178 P. 512, 179. Cal. 656; Tynan _v. 
Walker, 35 Cal. 634, 95 Am.D. 152; 
Blane v. Bowman, 22 Cal. 23; Peo. v. 
Dana, 22 Cal. 11; Smith v. Randall, 
6 Cal. 47, 65 Am.D. 475; Joyner v. 
Kingsbury, (App.) 295 P. 591; Cum- 
ings v. Kingsbury, (App.) 295 P. 590; 
Feisthamel v. Kingsbury, (App.) 295 
P. 590; Maggart v. Kingsbury, (App.) 
295 P. 590; Carr v. Kingsbury, (App.) 
295 P. 586; |Crawford v. Foster, 
(App.) 293 P. 841; McClung v. John- 
son, (App.) 289 P. 199; Joyner v. 
Kingsbury, 275 P. 255, 97 Cal.App: 17; 
Blalock v. Ridgway, 267 P. 713, 92 
Cal.App. 132; Torson v. Fleming, 266 
P. 845, 91 Cal.App. 168; Marshall v. 
Williams, 259 P. 970, 85 Cal.App. 507; 
Blumenthal v. Larson, (App.) 251 P. 
241 [superseding 248 P. 681, 79 Cal. 
App. 726]; Lowder v. Union Transfer 
Coy "250 = Pais wr -CakA pp, < 598; 
Greene vy. Lakeport, 239 P. 702, 74 
Cal.App. 1; Geary v. De Espinosa, 196 
P. 90, 51 Cal.App. 52; Cohn v. Isensee, 
188 P. 279, 45 Cal.App. 531; Gravel- 
ly Ford Canal Co. v. Pope, etc., Land 
Co., 178 P. 150, 36 Cal.App. 556; Sac- 
ramento County v. Glann, 113 P. 360, 
14 Cal.App. 780. 


Colo.—Peo. v. Texas Co., 275 P. 896, 
85 Colo. 289; Peo. v. Morgan, 246 P. 
1024, 79 Colo. 504; Colorado, etc., R. 
Co. v. State R. Commn., 129 P. 506, 
54 Colo. 64; Kendall v. Peo., 125 P. 
586, 53 Colo. 100; Wechter v. Peo., 124 
P. 1838, 53 Colo. 89; Richardson v. El 
Paso Cons. Gold Min. Co., 118 P. 982, 
51 Colo. 440; Uzzell v. Lunney, 104 P. 
945, 46 Colo. 403; Wilson v. Peo., 99 
P. 335, 44 Colo. 608; Gibson v. Peo., 99 
P. 333, 44 Colo. 600; Dekelt v. Peo., 
99 P. 330, 44 Colo. 525; Western Lum- 
ber, etc., Co. v. Golden, 130 P..1027, 
23 Colo.App. 461. 


Conn.—Kelly v. Dewey, 149 A. 840, 
111 Conn, 281; Bankers’ Trust Co. v. 
Greinrs, © 147 0A. 290° 110 “Conn.: 36; 
Stamford v. Stamford, 141 A. 891, 107 
Conn. 596; Bridgeman v. Derby, 132 
Al 125; G10 45 Conn ly Abe Ast Roi 2 8's 
Capobinco v. Samorak, 128 A. 648, 102 
Conn. 310; Old Saybrook v. Public 
Utilities Commn., 124 A. 33, 100 Conn. 
322.) Younes -App.,. 03, A. 639, 1°92 
Conn. 516; Hazzard v. Gallucci, 93 A. 
230, 89 Conn. 196, 


Del.—Harlee v. Federal Finance 
Corp. of America, (Super.) 152 A. 596; 
Winter v. Hindin, 136 A. 280, 3 Del. 
294; State v. Rose, 132 A. 864, 3 Del. 
168, 45 A.L.R. 85; State v. Fahey, 126 
A. 730, 2 Del. 504. 


D.C.—Northern Pac. R. Co. v. Inter- 
state Commerce Commn., 23 F.(2d) 
221.157, App D.C. 8h8i: Leert iden--48 
S.Ct. 205, 275 U.S. 572, 72 L.bd. 433]; 
Fidelity Sav. Co. v. Fawcett, 22 F.(2d) 
591, 57 App.D.C. 285; Read v. U. S., 
299 F. 918, 55 App.D.C. 48 [cert den 
45 S.Ct. 352, 267 U.S. 596, 69 L.Ed. 
8057s Kingeev. Do.) Cy. 277) E. 562,51 
App.D.C. 160; Carr v. Washington, etc., 
R. Co., 44 App.D.C. 533. 


Fla.—State vi Knight, 124 So. 461, 
98 Fla. 891; State v. Rose, 122 So. 225, 
97 Fla. 710; Hiers v. Mitchell, 116 So. 
81, 95 Fla. 345; State v. Sullivan, 116 
So. 255, 95 Fla. 191; Osborne v. Simp- 


son, 114 So. 548, 94 Pla. 793; State v, 
Rose, 114 So. 373, 93 Fla. 1018; Peo- 
ple’s Bank of Jacksonville v. Ar- 
buckle, 90 So. 458, 82 Fla. 479; Payne 
v. Payne, 89 So. 538, 82 Fla. 219; Nol- 
an v. Moore, 88 So. 601, 81 Fla. 594, 


600; Bradley v. State, 84 So. 677, 79 
Baw (6b. 10 ASR 29 voStatemy. 
Burr, 84 So. 61, 79 Fla. 290; Tampa, 


etc yak. Co. <v..,Catts, /85..So, 364; 79 
Fla. 235; In re Seven Barrels of Wine, 
83 So. 627, 79 Fla. 1; Burr v. Florida 
East Coast R. Co., 81 So. 464, 77 Fla. 
259; Atlantic Coast Line R. Co. v. 
State, 74 So. 595, 78 Fla. 609: State 
v. Patterson, 65 So. 659, 67 Fla. 499; 
Davis v. Florida Power Co., 60 So. 759, 
64 Fla, 246, Ann.Cas.1914B 965; Ax- 
tell v. Smedley, ete., Hardware Co.,, 
52 So. 710, 59 Fla. 430. 


Ga.—Montezuma y. Brown Bros., 
147 S.E. 80, 168 Ga. 1; Atlantic Coast 
Line R. Co. v. State, 69 S.E. 725, 135 
Ga. 545, 32 L.R.A.N.S. 20 [answers 
conformed to 69 S.E. 914, 8 Ga.A. 478, 
and aff 34 S.Ct. 829, 234 U.S. 280, 58 
L.Ed. 1312]; Ezekiel v. Dixon, 3 Ga. 
146; Pinkerton Nat. Detective Agency 
v. Walker, 117 S.E. 281, 30 Ga.App. 
91 [aff 122 S.E. 202, 157 Ga. 548]. 


Hawaii—Honolulu Rapid Transit 
Co. v. Wilder, 30 Hawaii 685; Irwin v. 
Ahia, 29 Hawaiil; Territory v. Furo- 
mori, 20 Hawaii 344; Shaw v. Boyd, 
19 Hawaii 83. 


Idaho.—State v. Holder, 290 P. 387, 
49 Idaho 514; Gallafent v. Tucker, 
281 P. 375, 48 Idaho 240; State v. 
Jones, 199 P. 645, 34 Idaho 83; Em- 
pire Copper Co. v. Henderson, 99 P. 
127, 15 Idaho 635; Idaho Mut. Co-Op- 
erative Ins. Co. v.. Myer, 77 P. 628, 10 
Idaho 294, 


Ill.— Glos v. Glos, 173 N.E. 604, 341 
Til. 447, 72 A.L.R. 1328 [aff 255 “Ll. 
App. 567]; .-Peo. v. Patten, 170 N.H. 
280, 338 Ill. 385 [rev 254 Ill.App. 7]; 
Patterson Pure Food Pie Co. v. In- 
dustrial Commn., 167 N.E. 86, 335 Ill. 
476; Sup v. Cervenka, 163 N.E. 396, 
331 Ill. 459 [rev 244 Ill.App. 352]; 
Peabody v. Chicago Sanitary Dist., 161 
INDE” (bL9 3830"; 11 2505) Mennantenve 
Joerns, 160 N.E. 160, 329 Ill. 34; Peo. 
v. Illinois Merchants’ Trust Co.,-159 
N.E. 266, 328 Ill. 223,.62 A.L.R. 318; 
Peost v., O7; Donnell, 158 SNsEI 72 thao aw 
Ill. 474; Peo. v. Wabash R. Co., 158 N. 
E. 211, 326 Ill. 566; American Aber- 
deen-Angus Breeders’ Assoc. v. Ful- 
lerton, 156 N.E. 314, 325 Ill. 323; Wal- 
green Co. v. Industrial Commn., 153 N. 
HE. 831, 323 Ill. 194; Peo. v. Cassin, 153: 
N.E. 381, 322 Ill. 276; Peo. v. Day, 152 
N.E. 495, 321 Ill. 552; Peo. v. Barnett, 
150 NH. 290, 319 Ill, 403; State v. 
Brush; \149.) NEY 262), ) 318y Bie 2307 
Decatur v. German, 142 N.E. 252, 310 
Ill. 591; Peo. v. Brown, 137 N.E. 854, 
306 Ill. 245; Peo. v. Faherty, 137 N.E. 
506, 306 Ill. 119; Peabody v, Russell, 
134 N.E. 148, 301 Ill. 439; Fowler v. 
Johnston City, etc., Coal, etc., Co., 127 
N.E. 31, 292 Ill. 440; Peo. v. Wallace, 
126 N.E. 175, 291 Ill. 465; Chicago 
v. Mayer, 124 N.E. 842, 290 Ill. 142; 
Chicago v. Max, 124 N.F. 648, 289 Ill. 
372; Bowman v. Industrial Commn., 
124 N.E. 373, 289 Ill. 126; Otis El. Co. 
v. Industrial Commn., 123 N.E. 600, 
288 Ill. 396; Cohen v. Cohen, 122 N.E. 
543, 287 Ill. 269; Wells Bros. Co. v. 
Industrial Comnin., 121 N.E. 256, 285 
Ill. 647; Peo. v. Strohm, 121 N.E. 223, 
285 Ill. 580; State Public Utilities 
Commn. v. Early, 121 N.E. 63, 285 Ill. 
469; Field v. Nyman, 120 N.E. 756, 
285 Ill. 306 [aff 210 TlLApp. 214]; 
Smith v. Logan County, 119 N.E. 932, 
284 Ill. 163; Yeadone v. Clark, 114 N. 
EB. 1023, 276 Ill. 424; Uphoff v. In- 
dustrial Bd. of Illinois, 111 N.E. 128, 
Qi. 8l2..Ann.Cas. 1917 Dilwale. 
1916H 329; Peo. v. Sullivant Tp., 110 
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N.H. 347, 270 Ill, 141; Peo. v. Chicago 
R. Co.. 110 N.E. 386, 270 Ill. 87, Ann. 
Cas.1917B 821; State Public Utilities 
Commn. v. Monarch Refrigerating Co., 
108 N.E. 716; Venner v. Chicago 
City R. Co., 92 N.E. 643, 246 Ill. 170, 
138 Am.S.R. 229, 20 Ann.Cas. 607 [rev 
152 Ill.App. 398]; Peo. v. Willison, 86 
N.E. 1094, 237 Ill. 584; New Hrie Coal 
Co. v. McMullen, 247 Ill.App. 515; 
Snite v. Chicago, ete., R. Co., 247 Ill. 
App. 118; Jentink v. Lake County, 
244 Tll.App. 370; Peo. v. Ripplinger, 
243 Ill.App. 467; Smith v. Bureau 
County, - 241. Dl.App. 117}: bee oiv. 
Marshall Tp. High School Dist. No. 
200, 234 Ill.App. 141; O’Neill v. Hard- 
ing, 233 Ill.App. 444 [aff 145 N.E. 593, 
314 Ill. 516]; Conklin v. Tobey, 224 
Ill.App. 142; In re Heller, 219 Ill.App. 
226; Pedroni v. Illinois Third Vein 
Coal-Co., 205 Ill.App. 119; Struthers 
v. Peo., 116 Ill.App. 481; Andel v. 
Peo., 106 Ill.App. 558. 


Ind.—Smith v. State, 172 N.E. 911; 
State v. Grange, 165 N.E. 239, 200 Ind. 
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118 N.E. 921, 119 N.E. 485, 187 Ind. 
171; Haynes Automobile Co. v. Ko- 
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.632, 179 Ind. 658 [rev (App.) 98 N.E. 
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Indianapolis, ete., R. Co., 101 N.E. 
296, 179 Ind. 356, 44 L.R.A.N.S. 816, 
Ann.Cas.1915D 917; State v. Shanks, 
99 N.E. 481, 178 Ind. 330; State v. 
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rett, 87 N.E. 7,172 Ind. 169; : 
Weller, 85 N.E. 761, 171 Ind. 53; 
Evansville v. Summers, 9 N.E. 81, 108 
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lins, 8 Ind. 38; Hall v. State, (App.) 
168 N.E. 127 [foll (App.) 168 N.E. 
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N.E. 501, 85 Ind.App. 523; Wilson v. 
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Schumaker, 119 N.E. 532, 71 Ind.App. 
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N.E. 929, 67 Ind.App. 536; Pickett v. 
Toledo, ete., R. Co., 111 N.H. 434, 61 
Ind.App. 26; Jones y. Leeds, 83 N.E. 
526, 41 Ind.App. 164. 


Iowa.—Wertz v. Hale, 234 N.W. 534 
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Howard v. Emmet County, 118 N.W. 
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Western, etc., L. Ins. Co. v. Webber, 
209 S.W. 716, 183 Ky. 32; Adams v. 
Greene, 206 S.-W. 759, 182 Ky. 504; 
Baker v. Com., 205 S.W. 399, 181 Ky. 
437; Felts v. Edwards, 204 S.W. 145, 
181 Ky. 287; Goodpaster v. U._S. 
Mortg. Bond Co., 192 S.W. 35, 174 Ky. 
284; Burdine v. White, 190 S.W. 687, 
173 Ky. 158; Grimes v. Central L. Ins. 
Co.,-188 S.W. 901, 172 Ky. 18; Stanley 
v. Townsend, 186 S.W. 941, 170 Ky. 
833; Grigsby v. Lexington, etc., R. 
Co,, 153. S.W. 232, 152 Ky. 164) [everr 
150 S.W. 687, 150 Ky. 557]; Covington 
v. Cincinnati, 139 S.W. 854, 144 Ky. 
646; Com. v. International Harvester 
Co., 115 S.W. 703, 131 Ky. 551, 133 Am, 
S.R. 256; Grinstead v. Kirby, 110 S. 
W, 247, 33 Ky.L. 287. 


La.—State v. Pierce, 121 So. 870, 
168 La, 291; State v. Port of New Or- 
leans, 108 So. 417, 161 La. 207; Louisi- 
ana Western R. Co. v. Duson, 83 So. 
455, 146 La. 190; State v. Scheffield, 
48:°So. 932, 123 La. °271; Louisiana 
State Bd. of Health v: State Auditor, 


'27-So. 792, 52. Lia.Ann, 1256. 


Me.—Estabrook v. Steward-Read 
Co., 151 A. 141,129 Me. 178; Merrill 
v. Harpswell, 112 A. 834, 120 Me. 25; 
Howe v. Gray, 111 A. 756, 119 Me. 465; 
Bowen v. Portland, 111 A. 1, 119 Me. 
282; State v. Blaisdell, 105 A. 359, 
118 Me. 13; Brackett v. Chamberlain, 
98 A. 933; 115 Me. 335; A. L., ete., 
Goss Co, v. Greenleaf, 57 A. 581, 98 
Me, 436. 


Md.—Lilly v. Jones, 148 A. 434, 158 
Md. 260; Lilly v. State, 143 A. 661, 156 
Md. 94; Riggin v. Wyatt, 115 A. 755, 
139 Md. 476; Bartlett v. Ligon, 109 A. 
135 Md. 620; Frazier v. Leas, 
96 A. 764, 127 Md. 572; Shehan v. Tan- 
enbaum, 88 <A. 146, 121 Md. 283; 
wanceelt v. State, 80 A. 1020, 115 Md. 


Mass.—National F. Ins. Co. v. Gog- 
gin, 166 N.E. 758, 267 Mass. 430; 
Bates v. Nessen, 161 N.E. 410, 263 
Mass. 371; Morse v. Boston, 148 N. 
BE. 813, 253 Mass. 247; Lanesborough 
v. Ludlow, 145 N.E. 57, 250 Mass. 99; 
Nickels vy. Scholl, 117 N.E. 34, 228 
Mass. 205; Somerville v. Com., 114 N. 
BE. 825, 225 Mass. 589; In re Bergeron, 
107 N.E. 1007, 220 Mass. 472; In re 
Kilby Bank, 23 Pick. 93; Opinion of 
Justices, 22 Pick. 571. 


Mich.—Peo. vy. Gould, 211 N.W. 346, 
237 Mich. 156; ‘Gwitt, v. Foss, 203 N: 
W. 151, 230 Mich. 8; Rapid R. Co. v. 
Michigan Public Utilities Commn., 
196 N.W. 518, 225 Mich. 425; Miles v. 
Fortney, 194 N.W. 605, 223 Mich. 552; 
Peo. v. Marxhausen, 171 N.W. 557, 204 
Mich, 559, °3 A.L.R. 1505, 


Minn.—State v. Ramsey County 
Dist..Ct., 158 N.W. 798, 184 Minn. 131. 


Miss.—Sartin v. Prentiss County, 
125 So. 563, 156 Miss. 46; Money v. 
Wood, 118 So. 357, 152 Miss. 17; Ca- 
nal Bank, etc., Co. v. Brewer, 113 So. 
552, 114 So. 127, 147 Miss. 885; Rose- 
berry v. Norsworthy, 100 So. 514, 135 
Miss. 845; Moris v. Lindsey, 87 So. 
12, 124 Miss. 742; Darnell v. John- 
ston, 68 So. 780, 109 Miss. 570; Pra- 
ther v. Googe, 67 So. 156, 108 Miss. 
670; Holly Springs v. Marshall Coun- 
ty, '61, ‘So:° 708, 104 Miss: 762; “Ken- 
nington v. Hemingway, 57 So. 809, 101 
Miss. 259, 39 L.R.A.N.S. 541, Ann.Cas. 
1914B 392. 


Mo.—State v. Toombs, 25 S.W.(2d) 
101; Thompson y. Lamar, 17 S.W.(2d) 
960, 822 Mo, 514; Koppel v. Rowland, 
4 S.W.(2d) 816, 319 Mo. 602; State 
v. Southwestern Bell Tel, Co., 292 S. 
W. 10387, 316 Mo. 1008; Hannibal 
Trust Co. v. Elzea, 286 S.W. 871, 315 


"209 N.W. 497, 114 Neb. 734; 


Mo. 485; Betz v. Kansas City South- 
ern R. Co., 284 S.W. 455, 314 Mo. 390 
faff (Mo.App.) 253 S.W. 1089]; State 
v. Deuglas, 278 -S.W. 1016, 312 Mo. 
373: State v. Hackmann, 258 S.W. 
1011, 302 Mo. 558; State ex rel. 
Burnes Nat. Bank of St. Joseph v. 
Duncan, 257 S.W. 784, 302 Mo. 130 
[rev 44 S.Ct. 427, 263 U.S. 361, 68 L. 
Ed. 339]; Lincoln University v. 
Hackmann, 243 S.W. 320, 295 Mo. 118; 
State v. State Tax Commn., 221 S.W. 
721, 282 Mo. 218; State v. Little River 
Drain. Dist., 196 S.W. 1115, 271. Mo. 
429; Buck v. St. Louis Union Trust 
Co., 185 S.W. 208, 267 Mo. 644; State 
v. Dunean, 175 S.W. 940, 265 Mo. 26, 
Ann.Cas.1916D 1; State v. Missouri 
Pace. R. Co., 174 S.W. 73, 262 Mo. 720; 
Curtis v. Sexton, 159 S.W. 152, 252 
Mo, 221).\State ve, Amick) 152° Sa. 
591, 247 Mo. 271; State v. Seehorn, 
151 S.W. 724, 246 Mo. 568; Eaton v. 
Gmelich, 106 S.W. 618, 208 Mo. 152; 
Ex p. Andrews, (App.) 18 S.W.(2d) 
580; State v. Broeker, 11 S.W.(2d) 
81, 222 Mo.App. 831; Taylor v. Foun- 
taine, (App.) 10 S.W.(2d) 68; Rogers 
Fdy. Co. v. Squires, 297 S.W. 470, 221 
Mo.App. 17; De Hart v. St. Loujs 
County School Dist. No. 39, 263 S.W. 
242, 214 Mo.App. 651; Mercer v. Low- 
ery, 181 S.W. 1050, 193 Mo.App. 106; 
Pulitzer Pub. Co. v. McNichols, 153 
S.W. 562, 170 Mo.App. 709; Deming 
vy. Metropolitan Engineering, etc.; Co., 
136 S.W. 740, 154 Mo.App. 540; Mis- 
souri Granitoid Co. v. George, 131 S. 
W. 470, 150 Mo.App. 650; Armstrong 
v. Modern Brotherhood of America, 
112 S.W. 24, 132 Mo.App. 171; Grimes 
v. Reynolds, 68 S.W. 588, 94 Mo.App. 
576 [aff 83 S.W. 1132, 184 Mo. 679]; 
Geparge v. Chapin, (Mo.App.) 37 S.W. 


Mont.—State v. Cascade County, 296 


P. 1; In re Stevenson, 289 P. 566, 87 
Mont. 486; McNair v. Cascade Coun- 
ty School Dist. No. 1, 288 P. 188, 87 
Mont. 423; Nichols v. Ravalli Coun- 
ty School Dist. No. 3, 287 P. 624, 87 
Mont. 181; Putnam v. Putnam, 282 P. 
855, 86 Mont. 185; State v. Hays, 282 
P. 32, 86 Mont. 58; State v. Wibaux 
County Bank, 281 P. 341, 85 Mont. 532 
{cert den sub nom. American Surety 
Co. v. Mullendore, 50 S.Ct. 239, 281 U. 
S. 725, 74 L.Ed. 1142]; Mitchell v. 
Banking Corp., 273 P. 1055, 83 Mont. 
581; State v. Callow, 254 P. 187, 78 
Mont. 308; Brown y. Roberts, 254 P. 
419, 78 Mont. 301; State v. Silver Bow 
Refining Co., 252 PB. 301, 78 Mont. 1; 
State vy. Big Horn County, 250 P. 606, 
77 Mont. 316; State v. Golden Valley 
County, 242 P. 421, 75 Mont. 122; Fer- 
gus Motor Co. y. Sorenson, 235 P. 422, 
73 Mont. 122; State v. Tullock, 234 
P. 277, 72. Mont. 482; Anaconda Cop- 
per Min. Co. v. Junod, 227 P. 1001, 71 
Mont, 132; Wibaux Impr. Co. 

Breitenfeldt, 215 P. 222, 67 Mont. 20 
Sullivan v. Butte, 211 P. 301, 65 Mont. 
495; State v. Walker, 210 P. 90, 64 
Mont. 215; Bennett v. Meeker, 202 P. 
203, 61 Mont. 307; State v. Dunn, 190 
P. 121, 57 Mont. 591; State v. Smith, 
190 P. 107, 57 Mont. 563; Reeve v. 
Billings, 189 P. 768, 57 Mont. bb2s 
State v. Kall, 162 P. 385, 58 Mont. 
162, 5 A.L.R. 1309; State v. Stewart, 
161 P. 309, 53 Mont. 18; State v. Liv- 
ingston Concrete Bldg., ete., Co., 87 
P. 980, 34 Mont. 570, 9 Ann.Cas. 204. 


Neb.—Howard v. Jensen, 219 N.W. 
811; Kings of Trails Bridge Co. y. 
Plattsmouth Auto, ete., Bridge Co., 
) State v. 
Nebraska City School Dist., 156 N.W. 
641, 99 Neb. 338; State v. Omaha, etc., 
R. Co., 148 N.W. 946, 96 Neb. 725; 
State v. Hansen, 117 N.W. 412, 80 Neb. 
738, 115 N.W. 294, 80 Neb. 724; Little 
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the case of a will, to some positive rnle of law, or, | in the case of a statute, to some constitutional in- 


v. State, a N.w. 248, 60 Neb. 749, 51 
Ei A WA 


ase ah re Forsyth, 204 P. 887, 
45 Nev. 385; Studebaker Bros. Co. v. 
Witcher, 195 P, 334, 44 Nev. 442; State 
v. Boerlin, 144 P. 738, 38 Nev. 39; 
State v. Eggers, 136 P. 100, 86 Nev. 
372; State v. Eggers, 136 P. 104, 36 
Nev. (364; States v. Ducker, 127./P. 
990, 35 Nev. 214; Ex p.. Griffin, 111 
P..939, 33 Nev. 490; Ex p. Smith, 111 
P. 930, 33 Nev. 466; State v. Hamil- 
ton, 111 P. 1026, 33 Nev. 418; Thorpe 
v. Schooling, 7 Nev. 15. 


N.J.—Clarkson v. Ley, 148 A. 745; 
State v. Cortese, 140 ‘A. 440, 104 N.J. 
Law 312 [aff 134 A. 294, 4 N.J.Misc. 
665]; O’Neill v. Johnson, 123 A. 538, 
99 N.J.Law 317; Commercial Trust 
Co. v. Hudson County, 92 A. 263, 86 
N.J.Law 424 [aff 92 A. 799, 87 N.J. 
Law 179]; Hart v. New Jersey Cent. 
Ra) CO: 01521 5A) S64. 9) NT Mises, 127: 
—eert den 51 S.Ct. 333, 282 U.S...905, 
71 L.Ed. 797]. 


N.M.—State v. Southern Pac. Co., 
281 P. 29, 34 N.M. 306; Ex p. De 
Vore, 136 P. 47, 18 N.M. 246; Rapp 
v. Venable, 110 P. 834, 15 N.M. 509; 
Douglass v. Lewis, 9 P. 377, 3 N.M. 
596. [aff.9)°S:Ct.. 634, °1381 U.S. 75, 33 
L.Ed. 53]. 


N.Y.—103 Park Ave. Co. v. Ex- 
change Buffet Corp., 152 N.E. 117, 242 
N.Y. 366; Osborne v. International R. 
Co., 123 N.E. 849, 226 N.Y. .421; Jo- 
hanns y. Ficke, 121 N.E. 358, 224 ING on 
513; New York Re Cove New York 
City, 113 N‘E. 501, 218 N.Y. 483; Peo. 
Way eG tosh OS INGE a7 735.0 21.0) NY. Ls 
Flynn v. Prudential Ins. Co., 100 N. 
Bi, (94,5 20teINY nolos “Peo: . Vi. ph Rost; 
GIRONGE 81Tbs LOR. N.Y, 120, 139) Aan. 


S.R. 801; Peo. v. Smith, 77 N.Y. 347 
(aff 17 Hun 286]; Farmers’ Bank v. 
Hale, 59 N.Y. 53; O’Tier v. Sill, 235 


N.Y.S. 534, 226 App.Div. 434 [rev on 


- other grounds 169 N.E. 624, 252 N.Y. 


400]: In re Stockwell, 206 N.Y.S. 834, 
210 App.Div. 153; Peo. v. Law, 204 
N.Y.S. 459, 209 App.Div. 526; Peo. v. 
Gulvin, 149 N.Y.S. 117, 164 App.Div. 
768 [aff 149 N.Y.S. 1105, 164 App.Div. 
(6815. Peo.-v.) Glynn, 112° Ni Y-S. 695, 
128 App.Div. 257; Snyder v. Bingham- 
ton, 245° N. YS: + 497, 188: Mise... 259; 
Grimshaw v. Gnudi, 240 N.Y.S. 199, 
136 Mise. 443; Farmers’ Loan, etc., 
Co. v. New York Cent. R..Co., 236 
N.Y.S. 250, 134 Mise. 778; Onondaga 
Water Serv. Corp. v. Crown Mills, 230 
N.Y.S. 691, 132 Mise. 848; In re Lit- 
tleton, 223 N.Y.S. 470, 129 Misc. 845; 
Blauweis v. Kirschner, 219 N.Y-S. 662, 
128 Mise. 630; Peo. v. Warden of 
Workhouse, 215 N.Y.S. 110, 127 Misc. 
224; Mott v. Reeves, 211 N.Y.S. 375, 
125 Mise. 511; Armitage v. Auburn 
Bad. of Education, 203 N.Y.S. 325, 122 
Mise. 586 [aff 205 N.Y.S. 910, 210 
App.Div. $12 (aff 148 N.E. 699, 240 N. 
Y. 548)]; Peo. v. Wainwright, 195 N. 
Y.S. 777, 119 Misc. 71; Hein v. Stand- 
ard Die, etc., Works, 184 N.Y.S. 78, 
113 Misc. 137; Peo. v. Warden of New 
York County Penitentiary, 178 N.Y.S. 
595, 109 Misc. 248; Peo.v. Willi, 179 
NvY.S. 542, 109 Misc. 79 [aff 184 N.Y. 
S. 943]; Kirby v. State, 125 N.Y.S. 
742, 68 Misc. 626; Peo. v. Mail, ete., 
Cone EN es. 640, {aff 182 N:Y.S. 
943]. 


N.C.—Norman vy. Ausbon, 138 S.E. 
162, 193 N.C. 791; Hunt v. Bure, 125 
S.B. 484, 188 N.C. 716; Blair. v. New 
Hanover County, 122 $.E. 298, 187 N. 
Ge ass- “State we Burnett, 91 S.B. yee 
173 N.C. 750; State v. Earnhardt, 86 
S.E. 960, 170 N.C. 725; Abernethy v. 
Pitt County, 86 S.E. 577, 169 N.C. 631; 
Charlotte School Comrs. v. Charlotte 
Bd. of Aldermen, 73 S.E. 905; Kear- 
ney v. Vann, 70 S.E. 747, 154 N.C. Baal 


} 155, 152 N.C. 


Ann.Cas.1912A 1189; Pullen, etec., Sav. 

Bate Vv. Corporation Commn., 68 S.E. 
548; State v. Barco, 63 
S.B. 673, 150 N.C. 792; McLeod v. 
Carthage, 61 S.E. 605, 148 N.C. 77; 
Propst v. Southern R. Co., 51 S.H. 920, 
139 N.C.-397; Blair v. Coakley, 48 S. 
TH. 804, 136 N.C. 405. 


N.D.—State v. Rother, 219 N.W. 
574, 56 N.D. 875 [foll 219 N.W. 881, 
56 N.D. 934]; State v. Totten, 175 
N.W. 563, 44 N.D. 557; State v. Tay- 
lor, 156 N.W. 561.33 N.D. 76, L.R.A. 
1918B 156, Ann.Cas.1918A 583; State 
WV Burr, 13 Ny W..05>) L6N.D: 581. 


Ohio.—Caldwell v. State, 154 N.E. 
792, 115 OhioSt. 458; Cochrel v. Rob- 
inson, 149 N.E. 871, 113 OhioSt. 526; 
Christ Diehl Brewing Co. v. Schultz, 
117 N.E. 8, 96 OhioSt. 27; Slingluff v. 
Weaver, 64 N.E. 574, 66 OhioSt. 621; 
Manuel v. Manuel, 13 OhioSt. 458; 
State v. Cuyahoga County, 168 N.E. 
210, 32 OhioApp. 382; Ohio Sav., etc., 
Co. v. Schneider, 159 N.E. 338, 25 Ohio 
App. 259; Swanson vy. Comrs., 23 Ohio 
Cir.Ct.N.S. 152; Wiyiarch v. Newark, 
22 OhioCir.Ct.N.S. 149; Stone v. State, 
34 OhioCir.Ct. 275; Forbes v. Bolton, 
20 OhioN.P.N.S. 449; Moore v. El- 
more, 13 Ohio.N.P.N.S. 651; State v. 
Pittsburgh, ete., R. Co., 13 OhioN.P. 
N.S. 145; Abt v. State, 9 OhioN.P.N.S. 
311; King v. Dayton, 6 OhioN.P.N.S. 
369; Broken Sword Stone Co: v. Trus- 
tees, 5 OhioN.P.N.S. 573; 
Ross, 4 OhioN.P.N.S. 3877. 


Okl1.—In re Chicago, ete, R. Co., 
279 P. 319; State v. Butterfield, 276 
P. 473, 1386 Okl. 112; State vy. Sheldon, 
276 P. 468, 135 Okl. 278; Michie v. 
Haas, 272 P. 883, 134 Okl. 57; Muse 
Vea Harriss 2549 Pe o%25) 222 sOkls 1250; 
Oklahoma Coal Co. v. Atkinson, 247 
P. 366, 121 Okl. 59 [error dism 47 S. 
CEN 24 AT Bose Uc oy wel Las 18. bs 
In re Durant Nat. Bank, 230 P. 712, 
107 Okl. 65; Cochran y. Sullivan, 220 
P. 870, 94 Okl. 28; Haskell v. Ed- 
monds, 215 P. 629, 90 Okl. 44; Brown 
v. Miller, 215 P. 748, 89 Okl. 287; 
Walton v. Donnelly, 201 P. 367, 83 
Okl. 233; McCarter v. State, 198 P. 
303, 82 Okl. 78; State v. Davenport, 
193 P. 419, 79 Okl. 297; One Hudson 
Super-Six Automobile, ete., v. State, 
187 P. 806, 77 Okl. 180; Grayson v. 
Phompsoh) ALO PP. 2367 2 OKs 
Hudson v. Hopkins, 183 P. 507, 75 Okl. 
260 [error dism 41 S.Ct. 533, 256 U.S. 
681, 65-L.Ed. 1169]; In re Cleveland’s 
Glaim,: 180 «PP: 8525672) Okli 27.943") De 
Hasque v. Atchison, ete., R. Co., 173 
P,. 73,68 OkL 183, LAR: A.L918e 259; 
Creek County v. Alexander, 159 P. 
311, 58 Okl. 128;..Cherokee County 
Pub. Co. vy. Cherokee County, 151 P. 
187, 48 .Okl. 722; Territory v. Clark, 
35 P. 882, 2 Okl. 82; Sledge v. State, 
269 BP. 385, 40 Okl.Cr. 421. 


Or.—Stowe v. Ryan, 296 P. 857; 
Smith v. Patterson, 279 P. 271, 130 Or. 
73; Leonard-v. Ekwall, 264 P. 463, 


124 Or. 351; Ex p. Boalt, 260 P. 1064, 
123° Or-'1; , State v. Slusher, 248 'P. 


358, 119 Or. 141; Fales v. Multnomah 
County, 248 P. 151, 119 Or. 127; State 
Var CEEW A iinvaI Reel Toy ehh. Or. 629; 
State v. Bailey, 236 P. 10538, 115 Or. 
428; Spencer v. Portland, 235 P. 279; 
114 Or. 381; Calder v. Orr, 209 P. 479, 
105 Or. 223; Parking Co. v. Shoemak- 
er, 193 P. 476, 194 P. 854, 98 Or. 659; 
State v. Stevenson, 193 P. 1030, 98 Or. 
285; In re North Unit Irr. Dist., 178 
1 S45 186, 91 Or. 33; Malloy v. Marshall- 
Wells Hardware COs alone Oly Lhe 
P. 659, 176 P. 589, 90 Or. 303; State 
v. Hyde, HGOEs 157, Me. OS asco onOnes 
1, Ann.Cas.1918E 688: Byers v. Wa- 
wa-ne, 169 P. 121, 86 Or. 617; Peter- 
son v. Lewis, 154 P. 101, 78 Or. 641; 
State v. Young, 145 P. 647, 74 Or. 399; 


State v. 


State v. Siemens, 133 P. 1173, 68 Or. 1. 


Pa.—New_ York, ete, Co. v. New 
York Cent. R. Co., 150 A. 480, 300 Pa. 
242; Com. v. Lowe Coal CO. LA bAS 
916, 296 Pa. 359; Vonot v. Hudson 
Coal Co., 182 A. 347, 285 Pa. 385; In 
re Reel, 106 A. 227, 263 Pa. 248; Wil- 
liams _v. Rheas, Inc., Debary ‘Super. 
438; Com, v. Blackman, 82 Pa.Super. 
Settlemoyer v. Pennsylvania R. 
Co., 29° Pa.Dist. 156; In re Licenses, 
4 Pa.Dist. 167; In re Second Class 
Tp. Roads, 132 Pa.Co:. ts) Eneleseva 
Reichard, 4 Pa.Co. 48. 


Philippine.——Peo. v. Conception, 44 
Philippine-126; Tajanlangit v. Pen- 
aranda, 37 Philippine 155; Germudez 
v. Director, 36 Philippine 774; U.S. v. 
Olson, 36 Philippine 395; Tamayo -v. 
Gsell, 85 Philippine 953; De Jesus 
v. Manila, 29 Philippine 73; Lamb vy. 
Phipps, 22 Philippine 456. 


Porto Rico.—uU. S. v. Lopez, 10 Por- 
to Rico Fed. 362; Ex p. Bird, 5 Porto 
Rico 241, 


R.JI.—State v. Wah Lee, 144 A. 159, 
49 R.I. 491; East Shore Land Co. v. 
Peckham, 82 A. 487, 33 R.I. 541; Blais 
i Franklin, car IN By Aen sb R.I. 95; 
State v. Myette, 76¢ A. 664, 30 R.I. 
556; Ruhland v. Waterman, TEAS be 
450, 2oF Eves. 


S.C.—State v. Brown, 151 S.E. 218, 
154 S.C. 55; Shealey v. Seaboard Air 
Line R. Co., 126 S.E. 622, 131 S.C. 144; 
Trammell v. Victor Mfg. Co., 86 S.E. 
1057, 102 S.C. 483; Sanders v. Autna 
Mins siCo. Sea paz ys se Orne be 
Ann.Cas.1915B 1284. 


$.D.—In re Dwyer, 207 N.W. 210, 
49 S.D. 350; Red Wing Sewer Pipe 
Co. v. City of Pierre, 154 N.W. 712, 36 
S.D. 276; State v. Polley, 138 N.W. 
300, 34 S.D. 565, 42 L.R.A.N.S. 788; 
State v. Biggins, 132 N.W. 677, 28 S.D. 
441; Granger v. Lorenzen, 133 N.W. 
259,.28,S.D;.295; Bremont, etc., R. Co. 
v. Pennington County, 116 N.W. 75, 22 
S.D. 202; State v. Whealey, 59 N.W. 
211, 5 S.D. 427, 


Tenn.—Nashville, ete., R. Co. v. 
Railroad, ete., Commn., 15 S.W.(2d) 
(51 159) Lenn..43° O.sMia yon vy. 
Anderson, 300 S.W..12, 156 Tenn. 216; - 
Morrison v. Gower, 288 S.W. 731, 154 
Tenn. 624; McKinney v. Aston, 289 
S.W. 518, 154 Tenn. 326; Forrest v. 
State, 285 S.W. 589, 154 Tenn. 13; 
First Nat. Bank v. Howard, 253 S.W. 
961, 148 Tenn. 188; Athens Hosiery 
Mills v. Thomason, 231 S.W. 904, 144 
Tenn. 159; Kitts v. Kitts, 189 S.W 
875, 186 Tenn. 314; Williams v. Bir- 
mingham, etc., R. Co., 168 S.W. 160, 
129-Tenn. 680; Kirk v. State, 150 S.W. 
88, 126 Tenn. 7, Ann.Cas. 1913D 1239; 
Hall v. State, 137 S.W. 500, 124 Tenn, 
SE 


Tex.—Cousins v. Sovereign Camp 


W.'O. W., 35 S.W. (2d) 696 [aff (Civ. 
App.) 26 S.W.(2d) 453]; Lydick v. 
State Banking Bd., 11 S.W.(2d) 505, 


12 S.W.(2d) 954, 118 Tex. 168; First 
Nat. Bank v. State Banking Bd., ae 
Sow. (2d) “505;: 118: Tex.) 90; Lacey 

State Banking Bd., 11 S.W. (2d) 496, 
UF Satie Geo: a Koy. v. Schneider, 218 
S.W. 479, 110 Tex. 369, 221 S.W. 880; 
Gilmore v. Waples, 188 S.W. 1037, 108 
Nex, Los.) Clary. Va TUrsG V3si sous 
566, 104 Tex. 423 [certified questions 
answered (Civ.App.) 136 S.W. 840 (rev 
140 S.W. 862)]; Imperial Irr. Co. v. 
Jayne; 138: S.W. 575,104 -Tex, °395, 
Ann.Cas.1914B 322 [rev (Civ.App.) 
127 S.W. 1187]; Edwards v. Morton, 
46 S.W. 792, 92 Tex. 152; Freels v. 
Waiker, (Commn.App.) 26 S.W.(2d) 
627, 35 S.W.(2d) 408; Tyler'v. Texas 
Employers’ Ins. Assoc., (Commn, 
App.) 288 S.W. 409, 294 S.W. 155 [rev 
(Civ.App.) 283 S.W. 929]; Fortinberry 
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hibition.°® 


[§ 569] b. Ascertainment of Intention—(1) Lan- 
The intention of the legislature is to be ob- 


guage. 


v. State, (Commn.App.) 283 S.W. 146 
[rev (Civ.App.) 276 S.W. 466]; Ko- 
pecky v. Yoakum, (Civ.App.) 35 S.W. 
(2d) 492; Morton Salt Co. v. Wells, 
(Civ.App.) 35 S.W.(2d) 454; Capley 
v. Hudson, (Civ.App.) 286 S.W. 531; 
Missouri, etc., R. Co. v. Rockwall 
County Levee Impr. Dist. No. 3, (Civ. 
App.) 266 S.W. 1638 [rev 297 S.W. 206, 
117 Tex. 24]; State v. Bank of Min- 
eral Wells, (Civ.App.) 251 S.W. 1107; 
Larkin v. Pruett Lumber Co. (Civ. 
App.) 209 S.W. 443; Merchants’ etc., 
Ins. Exch. v. Southern Trading Co., 
(Civ.App.) 205 S.W. 352 [rev (Commn. 
App.) 229 S.W. 312]; Abilene, ete, R. 
Co. v. State, (Civ.App.) 199 S.W. 878 
[rev (Commn.App.) 260 S.W. 1117]; 
Sparks v. Kaufman County, (Civ. 
App.) 194 S.W 605; Price v. Navarro 
County School Yrustees, (Civ.App.) 
192 S.W. 1140; Houston Nat. Exch. 
Bank vy. Harris County School Dist. 
No. 25, (Civ.App.) 185 S.W. 589; Holt 
v. State, (Civ.App.) 176 S.W. 743; 
Tone v. Denison, (Civ.App.) 140 S.W. 
1189; Texas Cent. R. Co. v. Hannay- 
Frerichs, (Tex.Civ.App.) 130 S.W. 250 
[mod 142 S.W. £163, 104 Tex. 603]; 
Bradshaw v. Lyles, 119 S.W. 918, 55 
Tex.Civ.App. 384; Lee v. State, 148 
S.W. 567, 66 Tex.Cr. 567, 40 L.R.A.N.S. 
1132; Oliver v. State, 144 S.W. 604, 65 
Tex.Cr. 150; Parshall v. State, 138 S. 
IWilooy ba VexcGr: 77. 


Utah.—Price v. Tuttle, 258 P. 1016, 
70 Utah 156; Eames v. Cache County, 
199 P. 970, 58 Utah 495; Industrial 
Commn.v. Daly Min. Co., 172.P. 301, 
51 Utah 602; Hayes v. Ross, 127 P. 
340, 41 Utah 580; Park v. Rives, 119 
P. 1034, 40 Utah 47; State v. Montello 
Salt Co., 98 P. 549, 34 Utah 458 [rev 
on other grounds 31 S.Ct. 706, 221 U.S. 
452, 55 L.Hd. 810]. 


Vt.—Sorrell v. White, 153 A. 359, 
103 Vt. 277; Clifford v. West Hartford 
Creamery Co., 153 A. 205, 103 Vt. 229; 
In re Woolley, 117 A. 370, 96 Vt. 60; 
Simonds v. Powers, 28 Vt. 354. 


Va.—Seay v. Com., 156 S.H. 574; 
Thomas v. Mullins, 149 S.E. 494, 153 
Va. 383; Virginia Electric, etc., Co. 


v. Place, 143 S.E. 756, 150 Va. 562; 
Miller v. State Entomologist, 135 S.E. 
813, 146 Va. 175, 67 A.L.R. 197 [aff 48 
SiGt. 246, 276 U.S. 272, 72: Lid. 568); 
Tobacco Growers’ Co-op. Assoc. v. 
Danville Warehouse Co., 132 S.B. 482, 
144 Va. 456; Fairbanks Morse Co. v. 
Cape Charles, 131 S.H. 487, 144 Va. 
56; Jones v. Rhea, 107 S.E. 814, 130 
Va. 345; Richmond y. Sutherland, 77 
S.E. 470, 114 Va. 688; Vicars v. Sal- 
yer, 68 S.H. 988, 111 Va. 307. 


Wash.—State v. Clausen, 295 P. 751; 
State v. Crothers, 203 P. 74, 118 Wash. 
226; State v. Benson, 189 P. 1000, 
111 Wash. 124; Behrens v. Commer- 
cial Waterway Dist. No. 1, 181 P. 892, 
185 P. 628, 107 Wash. 155; Whittle- 
sey v. Seattle, 163 P. 193, 94 Wash. 
645, L.R.A.1917D 1084; Brownfield v. 
Holland, 114 P. 890, 68 Wash. 86; 
Tsutakawa v. Kumamoto, 101 P. 869, 
102 BP: 766, 53 Wash. 231; State v. 
oe R. Commn., 100 P. 184, 52 Wash. 


W.Va.—McVey v. Chesapeake, etc., 
Tel. Co., 138 S.E. 97, 108 W.Va. 519; 
State v. Crawford, 98 S.E. 615, 83 W. 
Va. 556; State v. Harden, 58 S.E. 715, 
62 W.Va. 313, 60 S.E. 394. 


Wis.—State v. Langlade County, 236 
N.W. 125; Morgan v. Dornbrook, 206 
N.W. 55, 188 Wis. 426; State v. Doug- 
las County Super. Ct., 186 N.W. 748, 


STATUTES . 


[§§ 568-569 


tained primarily from the language used in the stat- 


ute.* 


Waldum_v. Lake Su- 
perior Term., ete., R.)Co., 170 Kew. 
729, 169 Wis. 187; Wisconsin Trust 
Co. v. Munday, 168 N.W. 393, 169 N. 
W. 612, 168 Wis. 31; State v. Delaney, 
164 N.W. 825, 166 Wis. 141; State 
v..Donald, 157 N.W. 782, 163 Wis. 145; 
Horlick v. Mt. Pleasant, 154 N.W. 375, 
161 Wis. 366; Koepp v. National 
Hnameling, ete., Co., 139 N.W. 179, 
151 Wis. 302; State v. Arnold, 138 N. 
W. 78, 151 Wis. 19; State v. State R. 
Commn., 117 N.W. 846, 137 Wis. 80. 


Wyo.—In re Metcalf, 282 P. 27, 41 
Wyo. 36; Houghton Bros. v. Yocum, 
274 P. 10, 40 Wyo. 57; International 
Harvester Co. v. Jackson Lumber Co., 
170 P. 6, 25 Wyo. 367; Burton v. Un- 
10OnwPac. Goal Co: L0t dar sols 


Eng.—Freme v. Clement, 18 Ch.D. 
499; Logan v. Courtown, 13 Beav. 22, 
51 Reprint 9; Sussex Peerage Case, 
11 CL&F. 85, 8 Reprint 1034; Fordyce 
v. Bridges, 1 H.L.Cas. 1, 9 Reprint 649; 
Birmingham v. Birmingham Canal 
oe eee 38_Loc.Gov. 1287, 21 T.L. 

. 548. 


Can.—Calgary, etc., R. Co. v. Sas- 
katchewan Land, ete., Co., 59 Can.S.C. 
567; Turgeon v. Dominion Bank, 
[1929] 4 Dom.L.R. 1028. 


Alta.—Rex v. Canadian Northern R. 
Co., 16 Alta.L. 220; Rowan v. White, 
63 DomL.R. 445. 


B.C.—Rex v. Kramer, 29 B.C. 132; 
Whimster v. Dragoni, 28 B.C. 132; 
eee v. A.-G., [1926] 4 Dom.L.R. 


Man.—McCuteheon Lumber Co. v. 
Minitonas, 22 Man. 681. 


N.B.—Rex v. Bank of Montreal, 47 
N.B. 69. 


N.S.—Rex v. Morris, 53 N.S. 525; 
Coleman v. Halifax, 48 N.S. 442; Pan- 
stock Corp. v. Springfield R. Co., 55 
N.S. 416, 65 Dom.L.R. 637. 


Ont.—In re Porcupine Mines, 
Ont.L. 214. 


“The legislative intent that controls 
in the construction of statutes has 
reference to the Legislature which 
passed a given act, and that intent is 
indicated by the action of the Legis- 
lature, and not by their failure to 
act.” Reed v. Huston, 132 P. 109, 111, 
24 Idaho 26, Ann.Cas.1915A 1237; Rich 
v. Huston, 132 P. 112, 24 Idaho 34. 


“Tt is to be assumed that the legis- 
lature in framing statutes and set- 
tling their phraseology does so with 
reference to established canons of 
statutory interpretation.” A. L., etc., 
Goss Co. v. Greenleaf, 57 A. 581, 98 
Me. 436, 440. 


“Statutes are not to be construed 
so as to pervert the very object aimed 
at.” Missouri Granitoid Co. v. George, 
131 S.W. 470, 150 Mo.App, 650, 657. 


[a] Intent will prevail (1) over 
technical rules of interpretation (Ste- 
vens v. Nave-McCord, Mercantile Co., 
150: F. 71, 80 C.C.A. 25); -(2) and also 
over ingenious distinctions of lan- 
guage and close analysis of sentences 
Nea v. Scheffield, 48 So. 932, 123 La. 


[b] Construction of act of con- 
gress relating to District of Columbia 
is question of congressional intent. 
Croson y. District of Columbia, 2 F. 
(2d) 924, 55 App.D.C. 122. 


[e] Rule applied.—Construction of 
a statute imposing a penalty or work- 


176 Wis. 269; 


49 


The court must impartially and without bias. 


ingwa forfeiture-ought not to be adopt- 
ed, where a contrary intention is rea- 
sonably to be drawn from the statute. 
O. H. May Co. v. Anderson, 300 S.W. 
12, 156 Tenn. 216. 


“[d] Yest of meaning and purpose 
of a statute is what may be, rather 
than what probably will be, done un- 
der it. Peo. v. Ahearn, 89 N.E. 930, 
196 N.Y. 221, 26 L.R.A.N.S. 1153. 


_ fe] Result intelligently foreseen, 

and offering an obvious motive, will be 
taken to have been the purpose of act. 
Miller v. City of Milwaukee, 47 S.Ct. 
280, 272 U.S. 713, 71 L.Ed. 487. 


6. Carr v. Washington, etc., R. Co., 
44 App.D.C. 533. 


7. U.S.—U.S. v. Standard Brewery 
Co., 40 S.Ct. 139, 251 U.S. 210, 64 Li 
Ed. 229 [aff 260 F. 468]; U.S. v. Gold- 
enberg, 18 S.Ct. 3; 168 U.S. 95, 42 L. 
Had. 394; Oglesby Coal Co. v. Commis-— 
sioner of Internal Revenue, 46 F.(2d) 
617; First Nat. Bank v. U. S., 38 F. 
(2d) 925 [cert gr 50 S.Ct. 467, 281 U.S. 
719, 74 L.Ed. 1138]; Red Wing Malt- 
ing Co. v. Willeuts, 15 F.(2d) 626, 49 
A.L.R. 459 [aff 8 F.(2d) 180, and cert 
den 47 S.Ct. 476, 273 U.S. 763, Te 
Ed. 879]; Mannington v. Hocking Val- 
ley R. Co., 183 F. 133. 


Ala.—Horton v. Mobile School 
Comrs., 43 Ala. 598. 
Alaska.—Nordstrom v. Min., etc., 


Co., 5 Alaska 204. 


Ariz.—Barlow v. Jones, 294 P. 1106; 
Automatic Registering Mach. Co., Inc. 
v. Pima County, 285 P. 1034. 


Ark.—Arkansas Valley Trust Co. v. 
Young, 195 S.W. 36, 128 Ark. 42; Ber- 
ry v. Cousart Bayou Drainage Dist., 
28 S.W.(2d) 1060, 181 Ark. 974. 


Colo.—Sheely v. People, 129 P. 201, 
54 Colo. 136. 


Conn.—City of Stamford v. Town 
of Stamford, 141 A. 891, 107 Conn. 596; 
Connelly v. City of Bridgeport, 132 A. 
690, 104 Conn, 2388. 


Del.—Federal Mining-~& Smelting 
Co. v. Wittenberg, 138 A. 347, 15 Del. 
Ch. 409, 55 A.L.R. 1 [aff 183 A. 48, 15 
Del.Ch. 147]. 


D.C.—Fidelity Sav. Co. v. Fawcett, 
22 F.(2d) 591, 57 App.D.C. 285. 


Hawaii.—tIn re Nav. Co., 21 Hawail 


Ill.—Sup v. Cervenka, 163 N.E. 396, 
331 Ill. 459 [rev 244 Ill.App. 352]; 
Peabody v. Sanitary Dist. of Chicago, 
161 N.E. 519, 330 Ill. 250; Barnes v. 
City of Chicago, 153 N.E. 821, 323 Til. 
203, 52 A.L.R. 560 [aff 237 Ill. App. 
464]; Decatur v. German, 142 N.E. 
252, 310 Ill. 591; Newby v. Yellin, 257 
Ill.App. 526; Arnell v. Superior Mirror 
Co., 210 Ill.App. 486. 


Ind.—Bettenbrock y. Miller, 112 N. 
EK. 771, 185 Ind. 600. 


Iowa.—J efferson County Farm 
Bureau v. Sherman, 226 N.W. 182, 208 
Iowa 614; Drazich v. Hollowell, 223 
N.W. 253, 207 Iowa 427. 


Ky.—Turk v. Martin, 23 S.W.(2d) 
937, 282 Ky, 479; Goodpaster v. United 
States Mortgage Bond Co., 192 S.W. 
35, 174 Ky. 284. |. 


Md.—Healy v. State, 80 A. 1074, 115. 
ae 877; Cearfoss v. State, 42 Md, 


Mich.—Ellis v. Boer, 114 N.W. 239, 
150 Mich. 452; Bidwell v. Whitaker, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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review the written words of the act, being aided 
in their interpretation by the canons of construe- 


1 Mich. 469. 


Miss.—Robertson y. Texas Oil Co., 
106 So. 449, 141 Miss. 356; Koch v. 
Bridges, 45 ‘Miss. 247, 


Mo.—Grier v. Kansas City, C. C. & 
St: Jo Ry. (Co;, 228 S.wW. 454, 286 Mo. 
523 [Loverr 254 S.W. 359, and aff 42 S. 
Ct 38213-<St) Louis, etc., RoaCor iN. 


‘Clark, 53 Mo. 214. 


Mont.—Great Northern Utilities Co. 

Public Service Commn., 293 P. 294; 
Moar v. School Dist. No. 1 of Cas- 
cade County, 288 P. 188, 87 Mont. 423, 
69 A.L.R. 866; State v. Hays, 282 P. 
32, 86 Mont. 58; State v. Board of 
Horn County; 250) =P: 
606, 77 Mont. 316; Morrison v. Farm- 
ers, etc., Bank, 225 P. 123, 70 Mont. 
146; Swords v. Simineo, 216 P. 806, 
68 Mont, 164; State v. Walker, 210 P. 
90, 64 Mont. 213. 


Neb.—State v. City of Lincoln, 162 


N.W. 138, 101 Neb. 57; State v. Insur- 


ance Co. of North America, 99 N.W. 
36, 100 N.W. 405, 102 N.W. 1022, 106 
N.W. 767, 71 Neb. 330. 


Nev.—State v. Beemer, 272 P. 656, 
51 Nev. 192; State v. Hamilton, 111 
P. 1026, 33 Nev. 418; Ex p. Rickey, 
ae P. 134, 31 Nev. 82, 135 Am.S.R. 


N.J.—Rahway Water 
Brewster, 42 N.J.Law 125. 


N.Y.—City of New York v. Whit- 
ridge, 124 N.E. 788, 227 N.Y. 180; Os- 
borne v. International Ry. Co., 123 N. 
E. 849, 226 N.Y. 421; Bowne v. S. W. 
Bowne CoOSATG EN. B36 4,221 Nov 285 
Wiley v. Solvay Process Co., 109 N.E. 
606, 215 N.Y. 584; Palmer v. Van Sant- 
voord, 47 N.E. 915, 153 N.Y. 612, 38 
L.R.A. 402; People v. Gitlow, 187 
INE ¥ES5, 7.83,5.1.95. App. Div. .773,, 39 sNuY. 


Com’rs v. 


‘Cr.R. 120 [aff 136 N.E. 317, 234 N.Y 


132, remittitur am 138 N.E. 438, 234 
N.Y. 540, error gr 43 S.Ct. 163, 260 U. 
S. 703, 67 L:Ed. 472, and aff 45 S.Ct. 
625, 268 U.S. 652, 69 L.Ed. 1138]; Peo- 
ple v. Henries, 241 N.Y.S. 127, “136 
Misc. 224; People v. Wainwright, 195 
N.Y.S. 177, 119 - Mise. _71; Kirby v. 
State, 125 'N.Y.S. 742, 68 ‘Mise. 626. 


N.M.—De Graftenreid v. Strong, 206 
uals 


PR. 694, 28 N.M. 


N.C.—Hunt v. Eure, 125 S.E. 484, 
188 N.C. 716; Mascot Stove, etc., Co. 
v. Turnage, 110 S.E. 779, 183 N.C. "137; 
Abernathy v. Board of Comrs., 86 S.E 
577, 169 N.C. 631; School Comrs. v. 
Board of Aldermen, 73 S.E. 905; State 
v. Barco, 63 S.E. 673, 150 N.C. 792; 
Propst v. Southern R. Co., 51 S.E. 920, 
139 N.C. 397. 

N.D.—State v. Rother, 219 N.W. 574, 
56 N.D. 875 [foll 219 N.W. 881, 56 N. 
D. 934]. 

Ohio.—Cochrel v. Robinson, 149 N.E. 
871, 113 OhioSt. 526; D. & H. Coal Co. 
v. Lay, 175 N.E. 30, 87 OhioApp. 433; 
Wiyiarch v. Newark, 22 OhioCir. Ct.N. 
S. 149. 

Or.—Leonard v. Ekwall, 264 P. 463, 
124 Or. 351. 

Pa.—Grayson v. Aiman, Inc., 97 A. 
695, 252 Pa. 461; Bateson v. Bureau, 
al Pa. Dist.&Co. 602; Humer v. County, 


4 Pa.Dist. 588, 16 Pa.Co. 552; Jones v. 
Tp., 41 Pa.Co. 387. 
Philippine.—Riel v. Wright, 49 


Philippine 194; Molina v. Rafferty, 38 


Philippine 167. 

ale vy. Franklin, 77 A..172, 31 
R.1. 95 

§.D.—Red Wing Sewer Pine Co. v. 
City of Pierre, 154 N.W. 712, 36 S.D. 
276. 


STATUTES 


Tex.—Simmons vy. Arnim, 220 S.W. 
66, 110 Tex. 309 [aff (Civ. App.) 172 
S.W. 184]; Gaddy v. First Nat. Bank, 
283 S.W. 277 [cert question an- 
Swered 283 S.W. 472, 115 Tex. 393]. 


Utah.—Howard v. J. P. Paulson Co., 
127 P. 284, 41 Utah 490. 


Va.—Fairbanks Morse & Co. v. Cape 
Charles, 181 S.E. 437, 144 Va. 56; 
Richmond Ne Sutherland, 77 S.E. 470, 
114 Va. 688. 


W: 
In re Sherwood’s Estate, 211 P. 734° 
122 Wash. 648; Linn v. Reid, 196 P. 
13, 114 Wash. 609; Behrens v. Com- 
mercial Waterway Dist. No. 1, of King 
County, 181 P. 892, 185 P. 628, 107 
Wash. 155. 


Wis.—iIn re Singer’s Estate, 213 N 
W. 479, 192 Wis. 524; Wait v. Pierce, 
209 NW. 475, 210 N.W. 82 2, 191 Wis. 


202, 48 ALR. 276. 


Wyo.—Board of Com’rs of Weston 
County v. Blakely, 123 P. 72, 20 Wyo. 
259, Ann.Cas.1915B 584. 


Can.—Turgeon v. Dominion Bank, 
[1929] 4 Dom.L.R. 02 oor 


Ont.—Re Porcupine Mines, etc., 49 
Ont.L. 214; Gray-_v. Peterborough KR. 
Co., 47 Ont.L. 540, 54 Dom. L.R. 236; 
Smith v. Upper Canada College, 47 
Onli 3% 


“This rule must be resorted to be- 
fore resort should be had to other 
rules.” Great Northern Utilities Co. 
v. Public Service Commission, (Mont.) 
293 P.294, 299. 


“It is an elementary rule of statu- 
tory construction that a change of 
language indicates a change of legis- 
lative intent.” In re Ogilvie’s Estate, 
139 A. 826, 828, 291 Pa. 326 


[a] If language of statute is ambig- 
uous, the legislative intent may be 
ascertained by the aid of all legiti- 
mate considerations showing its 
meaning. Hast Shore Land Co. v. 
Peckham, 82 A. 487, 33 R.1. 541; Blais 
v. Franklin, 77 A. 172, 31 R.I. 95. 


[b] Power of legislature to enact 
something, which, were it enacted, 
would be necessary, just, and salutary, 
bears on how that which is enacted 
should be construed, but not on 
whether a specific statute contains 
that thing. Hunter v. Colfax Consol. 
Coal Co., 154 N.W. 1037, 175 Lowa 245, 
L.R.A.1917D 15, Ann.Cas.1917E 803 
[am 157 N.W. 145, L.R.AA917D 15, 
Ann.Cas.1917E 803]. 


8. State v. Leuch, 144 
156 Wis. 121. 


9. Barlow v.,;Jones, (Ariz.) 294 P. 
1106; Abernathy v. Board of Com’rs 
ae County, 86 S.H. 577, 169 N.C. 


10. U.S.—U.S. v. Missouri Pac. R. 
Co., 49°S:CE133, 278- U.S: 269, 7.2 Hd. 
322 [aff 21 F.(2d) 351]; Commissioner 
of Immigration of Port of New York v. 
Gottlieb, 265 U.S. 310, 44 S.Ct. 528, 
68 L.Hd. 1031 [rev 285 F. 295 (aff 278 
F. 564)]; Russell Motor Car Co. v. 
US. 48h SiCt: 428, 261.U.S. (5145. 67405. 
Ed. 778 [aff 57 Ct.Cl. 464; Freygang v. 
UsiSs=437-S.Ct..428, 261. U.S: 514,° 6:7 
L.Bd. 778 [aff 57 Ct.Cl. 244]; Albert 
and J. M. Anderson Mfg. Co. v. U.S., 
43 S.Ct. 428, 261° U.S. 514, 67 L.Ed. 
778 [aff 57 Ct.Cl. 626]; In re Kunkle, 
40 F.(2d) 563; Eclipse Lumber Co. v. 
Iowa Loan & Trust Co., 38 F.(2d) 608; 
Nauts v. Slayton, 36 F.(2d) 145 [rev 
Bh Fens 269]; U. S. v. Chicago, St. P., 

Ry. Co., 34 F.(2d) 812 [aft 
re e (2a) SOO}: Ale: Re 607d; yer 
Vern oat a6 F, (2d) 887; Kansas City 
Life Ins. Co, v. Adamson, 24 F.(2d) 


N.W. 290, 
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tion.® Where the language of a statute is plain and 
unambiguous, there is no oceasion for construction, *° 


107; Kelleher v. French, 22 F.(2d) 
341 [aff 49 S.Ct. 35, 278 Ws. DGSsio. dye 
Hd. 507}: Jerome H. Remick & Ces 
v. American Automobile Accessories 
Co., 298 FF. 628 [rev 5 F.(2d) 411]; 
Low Ling Sing v. Standard Transp. 
Co., 274-F. 1017; Sweet v. U.'S., 228 
F. 421, 143 C.C.A. 3 [rev 38 S.Ct. 193, 
245 U.S. 563, 62 L.Ed. 473]; U. S. v. 
Missouri Pac. Ry..-Co.,.213 EH. 169,130 
ie AG Osi (Sev, ‘Alamogordo Lumber 
202 F. 700, 121 C.C.A. 162; Man- 
Hie v. Hocking Valley R. Co., 183 
F. 133; U.S. v. Shing Shun & Co. 173 
EF. 844; U. S. v. Musgrave, 160 F. 700; 
Wras: Vv. Colorado, etc., R. Co., 85 C.C.A, 
2s LOM Ee ook, LS lai eeAgINR Ss kG taunts 
Ann.Cas. 893 [cert den 28 S.Ct. 570, 
209° U.S, 544, 52° L.Ed, 9197; U. Siiv: 
Ninety-Nine Diamonds, 72 C.C.A. 9, 
139 F. 961, 2 L.R.A.N.S. 185 [cert den 
2678.Ct. 760, 201 U.S, 645, 50 L.Ed. 
O08 Ue aS aver Oris, 131 FF. 323; 
Swarts v. Siegel, 54 C:C.A..399, 117 FE. 
13 [appeal dism 23 S.Ct. 846, 187 Us: 
638, 47 L.Ed. 344]; Virginia Coupon 
Cases, 25 F. 641; U. S. v. Ragsdale, 
27 F.Cas.No. 16,113, Hempst, 479; Mis- 
souri -P2e.. "RY: Coacy,-U. aS e_ CLE 
12; Chicago & A. R. Co. v. United 
States, 49 Ct.Cl. 463 [aff 37 S.Ct. 241, 
242 U.S. 621, 61 L.Ed. 533]; Stone & 
Downer Co. v. U. S., 12 Cust.App. 62. 


Ala.—Tucker v. McLendon, 98 So. 
797, 210 Ala. 562; Louisville & N. R. 
Co. v. Western Union Telegraph Co., 
71 So. 118, 195 Ala. 124, Ann.Cas.1917B 
696; City of Birmingham v. Southern 
Express Co., 51 So. 159, 164 Ala. 529; 
State v. H. G. Fain Service Station, 124 
So. 119, 23 Ala.App. 239 [cert den 124 
So. 121,2220 Ala. 55]; ) Bozeman ‘v. 
State, 61 So. 604, 7 Ala.App. 151 [cert 
den Ex parte Bozeman, 63 So. 201, 
183 Ala. 91]. 


Ariz.—Industrial Commission vy. 
Price, 292 P. 1099; Automatic Regis- 
Lorine eens Co. v. Pima County, 285 
P1034. 


Ark.—Hopper v. Fagan, 236 S.W. 
820, 151 Ark. 428; St. Louis, I. M. & 
Ss. Ry. Co. v. Waldrop, 123 SiMe 778, 
93 Ark. 42. 


Cal.—McNamara v. Steckman, 262 
PL 297, 202 ial, 569s). Mrinier ve Clade 
Kubach Co.,'171 P. 952, 177 Cal. 722; 
Hunt ‘v. Ward; 34 P.. 335,299. Cal. 612; 
37 Am.S.R. 87; Ex p. Flesher, (App.) 
252 P. 1057; Blumenthal v. Larson, 
251 P. 241, 81 Cal.App. 128 [supersed- 
ing 248 P. 681, 79 Cal.App. 726]; Em- 
pire Securities Co. v. Levy, 192 P.° 
153, 48 Cal.App. 509; King v. Arm- 
strong, 99 P. 527, 9 Cal.App. 368. 


Del.—In re Elder, 129 A. 510, 33 
Del. 11; Brown v. Wilmington & 
Brandywine Leather Co., 74 A. 1105, 9 
Del.Ch. 39. 


D.C.—Peak v. Reed, 58 App.D.C, 44, 
24 F.(2d) 619; Robertson v. U. S. ex 
rel. Baff, 285 F. 911, 52 App.D.C. 177. 


Fla.—Osborne v. Simpson, 114 So. 
543, 94 Fla. 793; State v. Beardsley, 
94 So. 660, 84 Fla. 109; State v. Burr, 
84 So. 61, 79 Fla. 290; Fine v. Moran, 
77 So. 533, 74 Fla. 417. 


Idaho.—Village of Oakley v. Wil- 
son, 296 P. 185; Boise Ass’n of Credit 
Men v. Seawell, 276 P. 318, 47 Idaho 
473; Drainage Dist. No. 2 of Ada 
County v. Ada County, 226 P. 290, 38 
Idaho 778; State v. Jutila, 202 P. 566, 
34 Idaho 595. 


Ill.— Sup v. Cervenka, 163 N.E. 396, 
331 Ill. 459 [rev 244 Ill.App. 352]; Il- 
linois Commerce Commission v. Cleve- 
land, C., C..&: St. L. Ry. Co150 N.E. 
678, 320 Ill. 214; City of Decatur v. 
German, 142 N.B. 252, 310 Ill. 591; 
Great Northern Refining Co. v. D. K. 


954 [69 C.J.] : 


Jeffris Lumber Co., 139 N.E. 594, 308 
Tll. 432 [rev 226 Ill.App. 277]; Chi- 
cago Home for Girls v. Carr, 133 N.E. 
344, 300 Ill. 478;° McNaught v. Hines, 
133 N.E. 53, 300 Ill. 167 [rev 220 Ill. 
App. 15]; H. W. Clark Co. v. Indus- 
trial Commission, 126 N.E. 579, 291 
Tll. 561; Wendzinski v. Madison Coal 
Corp.; 118 N.E. 435, 282 Ill. 32 [rev 
203 I11.App. 1]; Stiles v. Board of 
Trustees of Police Pension Fund, 118 
N.E. 202, 281 Ill. 636; Peo. v. Stewart, 
118 N.E. 55, 281 Il. 365; Downs _ v. 
Curry, 129. Ns: 761, 296 1M: 277; Vil- 
lage of Depue v. Banschbach, 113 N.E. 
156, 273 Ill. 574; Wall v. Pfanschmidt, 
106 N.E. 785, 265 Ill. 180, L.R.A.1915C 
828, Ann.Cas.1916A 674, 


Ind.—State v. Jacobs, 142 N.E. 715, 
194 Ind. 327; State v. Martin, 139 N. 
BE. 282, 193 Ind. 120, 26 ALL.R. 1386; 
Fesler v. Bosson, 128 N.E. 145, 189 
Ind. 484; Ward v. State, 125 N.E: aos 
188 Ind. 606; Peabody Alwert Coal 
Co, v. Yandell, 100 N.E. 758, 179 Ind. 
222; State v. Mutual Life Ins. Co. of 
New York, 93 N.E. 218, 175 Ind. 59, 
42 L.R.A.N.S. 256; In re Whisler, 105 
INGE 9168515056 Ind.App. 269; Pabst 
Brewing Go. v. Schuster, 103 N.E. 950, 
55 Ind.App. 375. 


Iowa.—Jefferson County Farm Bu- 
reau v. Sherman, 226 N.W. 182, 208 
Iowa 614; Sarby v. Morey, 221 N.W. 
492, 207. Towa 521; Vale v. Messenger, 
168 N.W. 281, 184 Iowa 553; Correll 
v. Williams ee Hunting Co., 155 N.W. 
982, 173 Iowa 571, Ann.Cas.1918A 117 
[aff 148 N.W. 633]. 


Ky.—Hopkins vy. Dickens, 222 S.W. 
101, 188 Ky. 368; Booth v. Board of 
Education of City of Owensboro, 229 
S.W. 84, 191 Ky. 147; Gilbert v. 
Greene, 216 S.W. 105, 185 Ky. 817; 
Shelby County Fiscal Court v. Cosine, 
192 S.W. 626, 174 Ky. 504; Adams v. 
Bohon, 195 S.W. 156, 176 Ky. 66; 
Newport Benev. Burial Ass’n v. Clay, 
186 S.W. 658, 170 Ky. 633; James v. 
U. S. Fidelity, ete., Co., 117 S.W. 406, 
133 Ky. 299; Commonwealth v. Glo- 
ver, 116 S.W. 769, 132 Ky. 588; Amer- 
-ican Tobacco Co. v.. Commonwealth, 
115 S.W. 755, 756; Commonwealth v. 
International Harvester Co. of Ameri- 
ca, 115 S.W. 703, 181 Ky. 551, 133 Am. 
S.R. 256; James v. U.S. Fidelity, ete., 
Co., 117 S.W. 406, 183 Ky. 299. 


Me.—Hstabrook v. Steward-Read 
Co., 151 A. 141, 129 Me. 178; 
Foulkes, 147 7A. 212, 3 
Walker v. Walker, 89 A. 378, 111 Me. 
404; Mowry & Payson v. Hanover 
Fire Ins. Co., 76 A. 875, 106 Me. 308, 
29 L.R.A.N.S. 498. 


-  Mich.—City of Detroit v. Redford 
Tp., 235 N.W. 217, 253 Mich. 453; Luyk 
v. Hertel, 219 N.W. 721, 242 Mich. 445; 
Farm Products Co. v. Jordan, 201 N. 
W. 198, 229 Mich. 235; Ex parte Mer- 
rill, 167 N.W. 30, 200 Mich, 244. 


Minn.—State v. Babcock, 222 N.W. 
287, 175 Minn. 590; State v. Babcock, 
222 N.W. 285, 175 Minn. 583. 


Mo.—State ex rel. Cobb v. Thomp- | 


son, 5 S.W.(2d) 57, 319 Mo. 492; State 
ex rel. Brown v. Board of Education 
of City of St. Louis, 242 S.W. 85, 294 
Mo. 106; Trefny v. Hichenseer, 171 

S.W. 930, 262 Mo. 486; Donaldson v. 
Donaldson, 155 S.W. 791, 249 Mo, 228; 
Clark v. Kansas City, St. Dy ee CUR 
Co., 118 S.W. 40, 219 Mo. 524; Reay v. 
Blmira Coal Co., (App.) 34 "S.W. (2a) 
1015; Fichtner v. Mohr, (App.) 16 
S.W.(2d) 739 [cert quashed (Sup.) 
22 S.W.(2d) 1045). 


Mont.—Great Northern Utilities Co. 
v. Public Service Commission, 293 P. 
294; State v. Brannon, 283 P. 202, 86 
Mont. 200, 67 A.L.R. 1020; State v. 
Mountjoy, 268 P. 558, 82 Mont. 594; 
State v. State Highway Commission, 
265 P. 1, 82 Mont. 63; Chmielewska 
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v. Butte & Superior Mining Co., 261 P. 
616, 81 Mont. 36; Fergus Motor Co. 
v. Sorenson, 235 P. 422, 73 Mont. 122; 
Smith v. Iron Mountain Tunnel Co., 
125 P. 649, 46 Mont, 13, Ann.Cas,1914B 
BDI; 


Neb.—State v. Heupel, 210 N.W. 
275, 114 Neb. 797; 48 A.L.R. °728; 
White v. Sovereign Camp W. O. W., 
187 N.W. 815, 108 Neb. 203; State 
v. Marsh, 187 N.W. 810, 108 Neb. 267, 


Nev.—State v. Beemer, 272 P. 656, 
51 Nev. 192; In re Hegarty’s Estate, 
222 P. 793, 47 Nev. 369; Rahbeck v. 
Jepson, 209 P. 502, 46 Nev. 197; State 
v. Jepsen, 209 P. 501, 46 Nev. 193. 


N.J.—Application of Passaic City 
Clerk, 116 A, 695, 94 N.#.Law. , 384; 
Trenton Sav. Fund Soc. v. Wythman, 
(Ch. 145 A. 462 [rev 148 A. 622, 106 
NiJ.Eq. 93]. 


N.M.—Atlantie Oil Producing Co. 
vy. Crile, 287 P. 696, 34 N.M. 650. 


N.Y.—Peo. ex rel. Lehigh & N. Y. 
R. Co. v. Sohmer, 112 N.H. 181, 217 
N.Y. 443 [reh den 112 N.E. 1070, 218 
N.Y. 632]; Peo. v. Long Island R. Co., 
87 N.E. 79, 194 N.Y. 130; Benton v. 
Wickwire, 54 N.Y. 226; Peo. ex rel. 
Royal Bank of Canada v. Loughman, 
236 N.Y.S. 110, 226 App.Div. 593; Rees 
v. Teachers’ Retirement Board of City 
of New York, 223 N.Y.S. 716, 130 Misc. 
442 [rev 224 N.Y.S. 544, 221 App.Div. 
646]; Rosman Realty Corporation v 
Quinn, 188 N.Y.S. 807, 115 Mise. 510; 
Peo. v. Alexander Bryant Co., 18¢ 
N.Y.S. 746, 114 Misc. 133. 


N.C.—Highway Commission of Hal- 
ifax County v. Varner, 106 S.E, 28, 181 
N.C. 42; State v. Carpenter, 92 S.E. 


3738, 173 N.C. 767; Asbury v. Town 


'of Albemarle, 78 S.E. 146, 162 N.C. 


247, 44. L.R.A.N.S. 1189; School 
Com’rs of City of Charlotte v. Board 
of Aldermen of City of Charlotte, 73 
S.E. 905, 158 N.C. 191; State v. Barco, 
63 S.B. 673, 150 N.C. 792. 


N.D.—State v. Wallace, 
728, 48 N.D. 808. 


Ohio.—Swetland v. Miles, 130 N.E. 
22, 101 OhioSt. 501; Ohio Savings & 
Trust (Ona Schneider, 159 N.E. 3388, 
25 OhioApp. 259; Whitely Vv. Argo- 
bast, 6 OhioN. P.N.S. 313; State v. 
Franizer, 2 OhioN.P.N.S. 383. 


Okl.—McCain v. State Election 
Board, 289 P. 759, 144 Okl. 85; Sledge 
ae State, 269 P. "385, 40 Okl.Cr. 421; 
nee p. Lucas, 243 P. 990, 338 Okl. Cr: 


Or.—In re Banfield’s Estate, 296 P. 
1066 [mod 298 P. 905]; Public Service 
Commission y. Pacific Stages, 281 P. 
125, 130 Or. 572; Yamhill Electric 
Co. v. City of McMinnville, 274 P. 118, 
130 “Or. 309 [reh den 280 P. 504, 130 
Or. 309, appeal dism and cert den 50 
S.Ct. 159, 280 U.S. 531, 74 L.Ed. 596]; 
State v. Crews, 247 P. 775, 118 Or. 629; 
State v. Young, 145 P. 647, 74 ‘Or. 399. 


Pa.—Grayson v. Aiman, 97 A. 695, 
252 Pa. 461; Com. v. Gouger, 21 Pa! 
Super. 217; In re Bessie D. Bremer, 3 
Pa.Dist.&Co. 685; School Dist. ¥. 
School Dist., 19 Pa.Dist. 858; In re 
Brackenridge, 15 Pa.Co. 647. 


Philippine.—Palanea v. Manila, 41 
Philippine 125; Yangceo v. Manila,.2y 
Philippine 183, 


ine I.—Smith v. City of Woonsocket, 
127 A. 562; Carpenter v. Rhode Is- 
land Co., 90 A, 768, 36 R.I. 395. 


arias v. Blease, 73 S.E. 769, 
90 S.C 


Maley Pelee v. Wright, 210 S. 
W. 447, 141 Tenn. 412; Heiskell Vv. 
Lowe, 153 S.W. 284, 126 Tenn. 475. 


Tex.—Weaver v. Robinson, 268 S.w. 
133, 114 Tex. 272; Clarey vy. Hurst, 


187 N.W. 


136 S.W. '840 [certified question an- 
swered 138 S.W. 566, 104 Tex. 423, 
and rev 140 S.W. 8621; Philadelphia 
Fire Assoc. v. Love, 108 S.W. 158, 101 
Tex. 876 [reh den 108 S.W. 810, 101 
Tex. 376]; Engelking v. Von Wamel, 
26 Tex. 469; H. H: Watson Co. v. 
Cobb Grain Co., (Commn.App.) 292 S. 
W. 174 [rev (Civ.App.) 290 S.W. 842]; 
Moore v. Lumbermen’s” Reciprocal 
Assn., (Commn.App.) 258 S.W. 1051 
[rev 241 S.W. 1105, and former op 
corrected 262 S.W. 472]; Griffin. v. 
City of Waxahachie, (Civ.App.) 257 
S.W. 988 [mod on other grounds 276 
S.W. 201]; Gross v. Colonial Assur. 
Co., 121 StW.. 517; 56: Tex-Civ, App. 627; 
Blanks Vv. Missouri, etc., fl (Civ. 
App.) 116 S.W. 377. [aft 125 Sw. 312, 
103 Tex. 191]; Copeland y. State, 2a 
S.W. 818, 92 Tex.Cr. 554; Hunt v. 
State, 229 S.W. 869, 89 Tex.Cr. 89; 
Gribble v. State, 210 S.W. 215, 85 
Tex.Cr. 52, 3 A.L.R. 1096; Sparks v. 
State, 174 'S.W. Bn a A) Tex.Cr. 263. 


Utah.—Hanchett v. Burbridge, 202 
P. 377, 59 Utah 127; In re Schenk’s 
Estate, 178 344, 53 Utah 381; State 
v. Third Judicial ‘Dist. Court for Salt 
Lake County, 104 P. 750, 36 Utah 68. 


.Va.—Bowles v. City of Richmond, 
133 S.E. 593, 129 S.E. 489, 147 Va. 720; 
Fairbanks Morse & Co. v. Town of 
Cape Charles, 131 S.E. 437, 144 Va. 
56; O’Neil v. City of Richmond, 126 
S.E. 56, 141 Va. 168; Boice v. Finance, 
etc., Corp., 102 S.E. 591,127 Vai 563, 
10 A.L.R. 654; American Tobacco Co. 
v. Danville, 99 S.E. 933,.125 Vas 12. 


Wash.—State v. Gaines, 241 P. 12, 
136 Wash. 610; State v. Mills, 234 P. 
1042, 238 P. 581, 133 Wash. 681; In 
re Butler’s Estate, 225 P. 629, 129 
Wash. 638; Walker v. City of: Spo- 
kane, 113 PB. 775, 62 Wash. 312, Ann. 
Cas.1912C 994. 

W.Va.—State v. Patachas, 122 S.E. 
545, 96 W.Va. 203; Kelley & Moyers 
v. Bowman, 69 S.E. 456, 68 W.Va. 49. 


Wis.—lIn re Singer’s Estate, 213 N. 
W. 479, 192 Wis. 524; Rusk Farm 
Drainage Dist. v. Industrial Commis- 
Sion, 202 N.W. 204, 186 Wis. 232; 
Wisconsin Public Service Co. v. Rail- 
road Commission, 201 N.W. 977, 185 


Wis. 536, 40 A.L.R. 706; State v. 
Smith, 199 N.W. 954, 184 Wis. 309; 
Wisconsin Lakes Ice & Cartage 


Co. v. Industrial Commission of Wis- 
consin,. 166 N.W. 664, 167 Wis. 122; 
Van Dyke v. City of Milwaukee, 150 
N.W. 509, 146 N.W. 812, 159 Wis. 460; 
McGarvey v. Independent Oil & 
Grease Co., 146 N.W. 895, 156 Wis. 
580; First Nat. Bank y. Biederman, 
134 N.W. 1132, 149 Wis. 8, Ann.Cas. 
1918C 8387; State v. Hinkel, 116 N. 
W. 639, 186 Wis. 66; Rossmiller v. 
State, 89 N.W. 839, 114 Wis. 169, 91 
Am.S.R. 910, 58 L.R.A. 93; Brown v. 
Chicago, etc, RxeGon Tt N.W. 748, 78 
N.W. 771, 102 Wis. 137, 44 LRA. 579. 


Wyo.—In re Metcalf’s Estate, 282 
P. 2%, 41° Wyo. 36; In re. Brennan, 
210 P. 939, 29 Wyo. 116; Internation- 
al Harvester Co. v. Jackson Lumber 
Con POPs, 26 Wy oe ser. 


Ont.—Ouellette v. C. P. R. Co., 
[1925] 2 Dom.L.R. 677. 


_{a] Thus the rules of construc- 
tion, rules of evidence, and rules of 
adjective law should not be invoked 
when dealing with a statute, except 
when necessary to give effect to leg- 
islative intent. Owens v. 
liams, 152 N.E. 841, 85 Ind.App. 92. 


[b] Strained construction.—A 
statute employing words or phrases, 
having well-settled common-law 
meaning, cannot be held ambiguous 
because, through a strained construc- 
tion, ambiguity might arise. Pacific 
Coast Dairy v. Police Court of City 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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even though other meanings could be found ;11 and 
the court cannot indulge in speculation as to the 
probable or possible qualifications which might have 


and County of San Francisco, (Cal. 
App.) 298 P. 164. 


[ec] Every technical rule, as to 
construction and force of particular 
terms, must yield toa clear expression 
of the legislative will. Frass vy. Dar- 
rouzett Independent School  Dist., 
(Tex.Civ.App.) 277 S.W. 751. 


[ad] Whether the language of a 
statute is so plain that there is no 
room for construction must be deter- 
mined with reference to the connec- 
tions, the subject dealt with, and the 
objects in view. State v. Board of 
Canvassers of Milwaukee County, 
150 N.W. 554, 159 Wis. 249; State v. 
State Board of Canvassers, 150 N.W. 
542, 159 Wis. 216, Ann.Cas.1916D 159. 


1l. City of Birmingham y. South- 
en Express Co., 51 So. 159, 164 Ala. 


12. Ala.—Blake vy. State, 59 So. 
623. 
Ark.—Hodges v. Dawdy, 149 S.W. 


656, 104 Ark. 583. 


D.C.—Peak v. Reed, 58 App.D.C. 44, 
24 W:(2d) 619. 


Idaho.—Empire Copper Co. v. Hen- 
derson, 99 P. 127, 15 Idaho 635. 


Mo.—Grier v. Kansas City, C. C. & 
St. J. Ry. Co., 228 S.W. 454, 286 Mo. 
523 [reh overr 254 S.W. 359, and aff 
42 S.Ct... 382). 


Nev.—Eddy v. State Board of Em- 
balmers, 163 P. 245, 40 Nev. 329. 


N.Y.—Dean v. Bell, 128 N.E. 897, 
230 N.Y. 1. 


Va.—Kain v. Ashworth, 89 S.H. 857, 
119. Va. 605. 


Can.—Beiswanger v. Swift Current, 
[1930] 4 Dom.L.R. 1031. 


13. U.S.—U. S. v. Standard Brew- 
ery, 40 S.Ct. 139, 251 U.S. 210, 64 
L.Ed. 229 [aff 260 F. 486]; Lake Coun- 
ty v. Rollins, 9 S.Ct. 651, 130 U.S. 
662, 32 L.Ed. 1060; Thornley v. U. S., 
5S. Ct, 491, 2913 U.S. 7310; 28) La: 
999; U. S. v. Tyler, 105 U.S. 244, 26 
L.Ed. 985; Duke Power Co. v. Com- 
missioner of Internal Revenue, 44 F. 
(2d) 543 [cert den 51 S.Ct. 217, 282 
U.S. 903, 75 L.Ed. 795]; First Nat. 
Bank v. U. S., 38 F.(2d) 925 [cert gr 50 
S.Ct. 467, 281 U.S. 719, 74 L.Ed. 1138]; 
Braffith v. People of Virgin Islands, 
26 F.(2d) 646; Kelleher vy. French, 22 
F.(2d) 341 [aff 49 S.Ct. 35, 278 U.S. 
563, 73 L.Ed. 507]; Leeb v. U. S., 16 
¥F.(2d) 937 [rev 20 F.(2d) 355]; Red 
Wing Malting Co. v. Willcuts, 15 F. 
(2d) 626, 49 A.L.R. 459 [aff 8 F.(2d) 
180, and cert den 47 S.Ct. 476, 273 
U.S. 763, 71 L.Ed. 879]; Swift & Co. 
vy. Federal Trade Commission, 8 F. 
(2d) 595 [cert dism 46 S.Ct. 18, 269 
U.S. 552, 593, 70 L.Ed. 429, and rev sub 
nom. Federal Trade Commission v. 
Western Meat Co., 47 S.Ct. 175, 272 
U.S. 554, 71 L.Ed. 405]; In re Park, 
8 F.(2d) 544; In re Linklater, 3 F. 
(2d) 691; Magnuson v. Wagner, 1 F. 
(2a) 99; Lynch vy. Alworth-Stephens 
Co., 294 F. 190 [aff 278 F. 959, cert 
gr 44 S.Ct. 334, 264 U.S. 577, 68 L.Ed. 
858, and aff 45 S.Ct. 274, 267 U.S. 364, 
69 L.Ed. 660]; Mayes v. Paul Jones 
& Co} 270 B. 121 [aff 265 F.. 365); 
Mannington v. Hocking Valley R. Co., 
183 F.-133; U. S. v. Colorado, etc., R. 
@o:, 157 F. 321, $5°C.C.A. 27, 15 LRA. 
N.S. 167, 13 Ann.Cas. 893 [cert. den 
28 S.Ct. 570, 209 U.S. 544, 52 L.Ed. 
919]; Franklin Sugar Refining Co. v. 
U. S., 153 F. 653; Union Cent. L. Ins. 
Co. v. Champlin, 116 F. 858, 54 C.C.A. 
208; Webber v. St. Paul City R. Co., 
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97 -F.- 140,38 C.C.A. 79;-Karmers’ LL. 
& T. Co. v. Oregon, ete., R: Co., 24 F. 
407; Louisville, etc., R. Co. v. Gaines, 
3 F. 266, 2 Flipp, 621; U.S. v. Warn- 
er, 28 F.Cas.No. 16,648, 4 McLean 468; 
Prindle v. U. S., 41 Ct.Cl. 8; Rodgers 
vy. U.S., 36 Ct.Cl. 266 [aff 22 S.Ct. 582, 
185 U.S. 88, 46 L.Ed. 816]; United 
States v. Hensel, Bruckmann & Lor- 
bacher, 7 Cust.App. 391. 


Ala.—State v. Lane, 62 So. 31, 181 
Ala. 646; Blake v. State, 59 So. 623, 
178 Ala. 407; Daly v. State, 69 So. 
ooay 13 Ala.App. 310 [cert den 69 So. 


Ariz.—Industrial Commission  v. 
Price, 292 P. 1099; Automatic Regis- 
tering Mach. Co.; Inc., v. Pima Coun- 
ty, 285 P. 1034 [cit Cyc]. 


Ark.—Weas v. Montgomery, 23 S. 
W.(2d) 969, 180 Ark. 989; Manley v. 
Moon, 6 S.W.(2d) 281, 177 Ark. 260; 
Snowden v. Thompson, 153 S.W. 823, 
106 Ark. 517. 


Cal.—Ex p. Alpine, 265 P. 947, 203 
Cal. 731, 58 A.I. Rs 1500; Peo. v. Stan- 
ley, 225 P.'t,.193 Cal. 4283: Frinier vy. 
C.J... Kubach Co., 2712 Py 952;°17.7 Cals 
722; Smith vy. Union Oil Co., 135 P. 
966, 166 Cal. 217 [aff 39 S.Ct. 308, 
249 U.S. 337, 63 L.Ed. 635]; Fernel 
v. State Board of Medical Hxaminers, 
267 P. 561, 91 Cal.App. 712; Marshall 
vy. Williams, 259 P. 970, 85 Cal.App. 
507; Chenoweth v. Chambers, 164 P. 
428, 33 Cal.App. 104. 


Colo.—City and County of Denver 
v. Hobbs’ Estate, 144 P. 874, 58 Colo. 
220, “Ann.Cas.L916C > $23)" itch. «vi 
Peo., 75 P. 1079, 19 Colo.App. 421. 


Del.—Van Winkle v. State, 91 A. 
885, 27 Del. (4 Boyce) 578, Ann.Cas. 
1916D 104 [rev 88 A. 807, 27 Del. (4 
Boyce) 405]. 


D.C.—Coombe y. U.S. ex rel. Selis, 3 
F.(2d) 714, 55 App.D.C. 190; Whelan 
v. Welch, 269 F. 689, 50 App.D.C. 173; 
Ohio Nat. Bank y. Berlin, 26 App.D.C. 
218; McCarthy v. McCarthy, 20 App. 
D.C. 195 [error dism 23 S.Ct. 850, 189 
U.S. 515, 47 L.Hd. 925). 


Fla.—McCamy v. Payne, 116 So. 
267, 94 Fla. 210 [vacating decree on 
reh 113 So. 712, 94 Fla. 209, and foll 
Bingham vy. Sumner, 116 So. 270, 95 
Fla. 271]; Olds v. State, 133 So. 641; 
Board of Com’rs of Leon County v. 
State, 118 So. 318, 96 Fla. 495; Os- 
borne vy. Simpson, 114 So. 543, 94 Fla. 
793; Van Pelt v. Hilliard, 78 So. 693, 
75 Fla. 792, L.R.A.1918E 639. 


Ga.—Standard Steel Works Co. v. 
Williams, 116 S.E. 636, 155 Ga. 177; 
Floyd County v. Salmon, 106 S.H. 280, 
251 Ga. 313 [aff (App.). 102 S.E. 364, 
and Supreme Ct. conformed to 107 S. 
EB. 91, 26 Ga.App. 582]; Ezekiel v. Dix- 
on, 3 Ga. 146;~Pinkerton Nat. Detec- 
tive Agency v. Walker, 117 S.H. 221, 
30 Ga.App. 91 [aff 122 S.E. 202, 157 
Ga. 548]. 


Hawaii.—Honolulu Rapid Transit 
Co. v. Wilder, 30 Hawaii 685, 690 
{quot Cyc]; Irwin v. Ahia, 29 Hawaii 
1, 5 [quot Cyc]; Re Taxes Oahu Rail- 
way, etc., Co., 28 Hawaii 261; Chong 
Yet You v. Rose, 23 Hawaii 220; In 
re Kalana, 22 Hawaii 96; Terr. v. Ah 
Goon, 22 Hawaii 31; Sugar Co. v. 
Wilder, 21 Hawaii 571, 575 [quot 
(Oprdeni |e 

{daho.—Drainage Dist. No. 2 of Ada 
County v. Ada County, 226 P. 290, 38 
Idaho 778; State y. Jutila, 202 P. 
566, 34 Idaho 595. 


Ill.—Chicago Nat. Life Ins. Co. v. 
Carbaugh, 169 N.E. 218, 337 Ill. 488 


‘144 Md, 18; 
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been in the mind of the legislature,!? but the stat- 
ute must be given effect according to its plain and 
obvious meaning,?® and cannot be extended beyond 


{aff 254 Ill.App. 82]; Levinson v. 
Home Bank & Trust Co., 169 N.E. 193, 
387 Ill. 241 [rev 251 Tll.App. 523); 
Peo, v. Shader, 157 N.E. 225, 326 Til. 
145; Decatur v. German, 142 N.B. 252, 
310 Ill. 591; Dllinois Western Blecitric 
Co. v. Town of Cicero, 118 N.E. 735, 
282 Ill. 468; Peo. v. Sergel, 110 N.E. 
124, 269 Til. 619; Newby v. Yellin, 
257 Ill.App. 526; Peo. v. Lee County, 
196 Ill.App. 452; Mygatt v. Southern 
Coal & Mining Co., 180 Ill.App. 150. 


Ind.—Pittsburgh, C., C. & St. L. R. 
Co. v. Parker, 134 N.E. 890, 191 Ind. 
686, 19 A.L.R. 751 [den reh 132 N.B. 
372, 191 Ind. 686, 19 A.L.R. 751]; Hy- 
land v. Rochelle, 100 N.E, 842, 179 
Ind. 671; State v. Shanks, 99 N.E. 481, 
178 Ind. 330; Peoria First Nat. Bank 
v. Farmers, ete., Nat. Bank, 82 N.E. 
1013, 86 N.E. 417, 171 Ind. 323; Green 
v. Cheek, 5 Ind. 105; Ebner v. Ohio 
State Life Ins. Co., 121-N.E. 315, 69 
Ind.App. 32; In re Whisler, 105 N.E. 
158, 56 Ind.App. 269; Steiert v. Coul- 
ter, 102 N.E. 1138, 54 Ind.App. 643 
[mod 103 N.H. 117, 54 Ind.App. 643]. 


Kan.—Alter vy. Johnson, 273 P. 474, 
127 Kan. 443; In re Linn County Seat, 
15 Kan. 500. 


Ky.—City of Louisville v. Board of 
Education of Louisville, 17 S.W.(2d) 
210, 229 Ky.-325; County Board of 
Education of Jefferson County v. 
Southern Pac. Co., 9 S.W.(2da) 984, 
225 Ky. 621; Gold Trading Stamp Co. 
v. Commonwealth, 5 S.W.(2d) 910, 224 
Ky. 136; Goose Creek Lumber Co. v. 
White, 294 S.W. 494, 219 Ky. 739; 
Rex Coal Co. vy. Campbell, 281 S.W. 
1039, 2138 Ky. 636; Gilbert v. Greene, 
216 S.W. 105; Western & Southern 
Life Ins. Co. v. Weber, 209 S.W. 716, 
183 Ky. 32; Goodpaster v. U. S. Mort- 
gage Bond Co.,-192 S.W. 35, 174 Ky. 
284; City of Covington v. Cincinnati, 
C.& R. Ry. Co.,.139 S.W. 854, 144 Ky. 
646; Com. v. Glover, 116 S.W. 769, 
132 Ky. 588. 


La.—City of Shreveport v. South- 


western Gas & Electric Co., 74 So. 
559, 140 La. 1078; State v. Scheffield, 
48 So. 932, 123 La. 271; Walker v. 


Vicksburg, ete., R. Co., 34 So. 749, 110 


La. 718; Denton v. Reading, 22 La. 
Ann. 607; Flanagan v. New Orleans, 
9 La.A. (Orleans) 19; Asphalt, ete., 


Co. v. Hill, 3 La.A. (Orleans) 368. 


Me.—Estabrook vy. Steward-Read 
Co., 151 A. 141, 129 Me, 178; Pease 
v. Foulkes, 147 A. 212, 128 Me. 293; 
Burrill Nat. Bank v. Edminister, 111 
A. - 423, 119° Me: 367;, Pelletier v: 
O’Connell, 88 A. 55, 111 Me. 38, Ann. 
Cas.1915B 1074; In re Opinion of the 
Justices, 82 A. 90, 108 Me. 545- Pore 
gin v. Curran, 77 A. 689, 106 Me. 509. 


Md.—Williams vy. State, 123 A.- 457, 
State v. Mellor, 117 A. 
875, 140 Md. 364; Riggin v. Wyatt, 
115 A. 755, 139 Md. 476; Healy v. 
State, 80 A. 1074, 115 Md. 877. 


Mass.—Doane vy. Phillips, 12 Pick. 
223; Gage v. Currier, 4 Pick. 399; 
Pearce v. Atwood, 13 Mass. 324. 


Mich.—Peo. v. Lowell, 230 N.W. 202, 
250 Mich. 349 [foll Peo. v. Woodworth, 
230 N.W. 211, 250 Mich. 436]; Farm 
Products Co. of Michigan y. Jordan, 
201 N.W. 198, 229 Mich. 235; Crary 
v. Marquette Circuit Judge, 163 WN. 
W. 905, 197 Mich. 452 [reh den 166 
N.W. 954, 197 Mich. 452]; MacQueen 
v. City Commission of City of Port 
Huron, 160 N.W. 627, 194 Mich. 328; 
Barstow v. Smith, Walk. 394. 


Miss.—State v. Traylor, 56 So. 521, 
100 Miss. 544 [sug error den 57 So. 1]; 
Hamner v. Yazoo Delta Lumber Co., 


956 ° [59.C25.) 


56 So. 466, 100 Miss. 349; _ Yerger 
vy. State, 45 So. 849, 91 Miss. 802. 


Mo.—Hannibal Trust Co. v. Elzea, 
286 S.W. 371, 377, 315 Mo. 485 [cit 
Cyc]; Betz v. Kansas City So. R. Co., 
284 S.W. 455, 314 Mo. 390 [aff 253 S. 
W. 1089]; Grier v. Kansas City, C. 
Cc. & St. J. Ry. Co., 228 S.W. 454, 286 
Mo. 523 [reh overr 254 S.W. 359, and 
aff 42 S.Ct. 382]; ‘Gist v.. Rack- 
liffe-Gibson Const. Co., 123 S.W. 921, 
224 Mo. 369; State v. Gammon, 73 Mo. 
421; Gendron y. Dwight Chapin & 
Co., (App.) 37 S.W.(2d) 486; Dahlin 
v. Missouri Commission for the Blind, 
(App.) 262 S.W. 420; State v. Mills, 
142 S.W. 477, 161 Mo.App. 179. 


Mont.—Melzner v. Northern Pac. 
Ryp Co. 127 “Prliac, 46°: Mont. 162; 
United Missouri River Power Co. v. 
Wisconsin Bridge & Iron Co., 119 P. 
796, 44 Mont. 343; Osterholm v. Bos- 
ton & Montana Consol. Copper & Sil- 

ver Mining Co., 107 P. 499, 40 Mont. 
508. - 


Neb.—Gibson v. Peterson, 224 N.W. 
272, 118 Neb. 218; State v. City of 
Lincoln, 162 N.W. 138, 101 Neb. 57; 
State v. Farmers’ Irr. Dist., 152 N.W. 
372, 98 Neb. 239, L.R.A.1915H 687 
[aff 37 S.Ct. 630, 244 U.S. 325, 61 L. 
Ed. 1168]; State v. Bratton, 133 N.W. 
429, 90 Neb. 382; Goble v. Simeral, 93 
N.W. 235, 67 Neb. 276. 


N.H.—Wellman vy. Reilly, 127 A. 
875, 81 N.H. 389; Floyd v. Verrette, 
108 A. 693, 79 N.H. 316. 


N.M.—De Graftenreid v. Strong, 
206 P. 694, 28 N.M. 91; Ex p. De Vore, 
136 P. 47,°18 N.M. 246; O’Rielly v. 
Colbert, 120 P. 321, 16 N.M. 647. 


N.Y.—Cooper-Snell Co. v. State, 129 
N.H. 893, 230° N.Y. 249; In re. De 
Peyster’s Hstate, 104 N.E. 714, 210 N. 
Y. 216; Newell Universal Mill Co. v. 
Muxlow, 21 N.E. 1048, 115 N.Y. 170, 
17% YN. Y.Civy.Proc:” 238; — Johnson _.v. 
Hudson River R. Co., 49 N.Y. 455; 
People ex rel. Franklin Mills Co. v. 
Collins, 184 N.Y-S. 944, 193 App.Div. 
975 atl Lis NWS. 65,4109 -Mise.- 
And ws 4e NH. wos 282) NY 502s 
Board of Education of Village School 
Dist. of Town of Malone v. O’Rourke, 
USL NOYES... 21, £91 App. Div.(317; ‘Prav- 
elers’ Ins. Co. v. Village of Ilion, 213 
N.Y.S. 206, 126 Mise. 275; People ex 
rel, Franklin Mills Co. v. Collins, 178 
N.Y.S. 65, 109 Misc. 1 [aff 184 N.Y.S. 
944]; In re Faye’s Will, 163 N.Y.S. 
408, 97 Mise. 532; Neldert v. Chicago, 
RL Wee Ps ROO. MSSsiNEY.S.02055, 89 
Misc. [rev 155 N.Y.S. 818, 169 
App.Div. 677]; In re Cary’s Estate, 
138 N.Y.S. 682, 77 Misc. 602, 9 Mills 
454 [aff 140 N.Y.S. 1112, 155 App.Div. 
946]; People ex rel. New York Cent. 
& H. R. R. Co. v. Woodbury, -133 N. 
Y.S. 135, 74 Misc. 145 [aff 129 N.Y.S. 
1141, 145 App.Div. 990 (mod 96 N.E. 
431, 203 N.Y. 167, and reh den 96 N.E. 
1127, 203 N.Y. 608)]; Peo. v. Wein- 
Stock, 140, IN: Y.-S.) 453,227 N.Y.Cr.353) 


N.C.—Manning vy. Atlantic & Y. Ry. 
Co., 125 S.B. 555, 188 N.C. 648; Rich- 
mond Guano Co. v. Walston, 122 S.E. 
663, 187 N.C. 667; Mascot Stove & 
Mfg. Co. v. Turnage, 110 S.E. 779,183 
N.C. 187; People’s Bank v. Loven, 90 
S.E. 948, 172 N.C. 666; Abernathy v. 
Board of Com’rs, 86'S.E. 577, 169 N. 
C. 631; Whitford v. North State Life 
TsO. 79 "SB 501) ewes NOs 22/8, 
Ann.Cas.1915B 270; Asbury v. Town 
of Albemarle, 78 S.E. 146, 162 N.C. 
247, 44 L.R.A.N.S. 1189; School Com’rs 
of City of Charlotte v. Board of Al- 
dermen of City of Charlotte, 73 S.E. 
905; Wells y. Wells, 72 S.BE. 311, 156 
N.C. 246 [reh den 74 S.B. 114, 158 N.C. 
330]; Kearney v. Vann, 70 S.E. 747, 
154 N.C. 311, Ann.Cas.1912A 1189. 


N.D.—State v. Rother, 219 N.W. 
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574, 56 N.D. 875; State vy. Totten, 175: 


N.W. 568, 44 N.D. 557. 


Ohio.—Christ Diehl Brewing Co. v. 
Schultz, 117 N.H. 8, 96 OhioSt. 27; 
Slingluff v. Weaver, 64 N.E. 574, 66 
OhioSt. 621; Woodbury v. Berry, 18 
OhioSt. 456; Butler County v. Beaty, 
30 OhioC.A. 391; Casebalt v. Kana- 
wha, ete., R. Co., 5 OhioApp. 431, 26 
OHIOCIN-CEN.S. DOL; Robinson  v. 
Palmer, 24 OhioCir.Ct.N.S. 215; ‘Cline 


V. iartin, 24 ~ OhioCir,CiNeS 71s; 
Youngstown Park, ete. R. Co. v. 
Tokus, 22 OhioCir.Ct.N.S. 417; Wi- 


jiarch v. Newark, 22 OhioCir.Ct.N.S. 
149; Cleveland, ete., R. Co. v. State, 
2 OhioApp. 228, 20 OhioCir.Ct.N.S. 
61; State v. Noble, 31 OhioCir.Ct. 357; 
County Comrs. v. Rafferty, 19 OhioN. 
P.N.S. 97; Cincinnati, etc., R. -Co.w. 
Edmondson, 13 OhioN.P.N.S. 377; 
State v. Sayre, 12 OhioN.P.N.S. 13; 
State v. Lothschuetz, 10 OhioN.P.N.S. 
257; Cincinnati, etc., R. Co: v. Kley- 
bolte, 5 OhioN.P.N.S. 536; Dollar 
Sav. Bank Co. v. Barberton Pottery 
Co., 5 OhioN.P.N.S. 73; State v. Ross, 
4 OhioN.P.N.S. 377; Cooper v. County 
Comrs., 4 OhioN.P.N.S. 185; Cincin- 
nati v. Queen City Tel. Co., 2 Ohio 
N.P.N.S. 349; Backenstoe v. State, 2 
OhioN.P.N.S. 178. 


Okl.—Osage County Motor Co. v. 
Pappin, 281 P. 217; Pasley v. Union 
Nat. Bank of Bartlesville, 278 P. 621; 
Shaw v. Grumbine, 278 P. 311; Falter 
v. Walker, 149 P. 1111, 47 _Okl. 527; 
Leahy v. Indian Territory Illuminat- 
Ing O1lNCo: eAi35 PE? 41165689 Ok. Bir2; 
Choctaw, ete., R. Co. v. Alexander, 54 
Bey 7 Ol. 591 [aff 52 P. 944, 7 Okl. 


Or.—Deetz v. Cobbs & Mitchell Co., 
253 P. 542, 120 Or. 600; Clayton v. 
Enterprise Electric Co., 161 P. 411, 82 
oo rar Dutro v. Ladd, 91 P. 459, 50 

re F 


Pa.—Cowanshannock Poor Dist. v. 
Armstrong County, 31 Pa.Super. 386; 
In re Bremer, 3 Pa.Dist.&Co. 685; 
Abernethy v. Valley Tp. School Dist., 
29 Pa.Dist. 1099; Butcher’s Est., 29 
Pa.Dist. 109; Pillings v. Casualty Co., 
25 Pa.Dist. 707; Com. v. Lapempti, 16 
Pa.Dist. 403; In re Nomination, 4 Pa. 
Dist. 98; South Abington School Dist. 
v. Benton Tp. School Dist., 42 Pa.Co. 
278; Jones v. Clifford Tp. School Di- 
rectors, 41 Pa.Co. 387 [aff 61 Pa.Super. 
73]; Com. v. Harrison, 35 Pa.Co. 209; 
Philadelphia v. Kingsley, 5 Pa.Co. 75; 
ei re Shackamaxon Bank, 4 Pa.Co. 


Philippine.—Govt. v. Monte de Pie- 
dad, 35 Philippine 42; Philippine R. 
Co. v. Nolting, 34 Philippine 401; 
Velasco v. Lopez, 1 Philippine 720. 


Porto Rico.—Aponte vy. Atlas Com- 
mercial Co., 27 Porto Rico 228; Julbe 
v. Guzman, 16 Porto Rico 502. 


R.I.—Kenyon vy. United Electric R. 
Co., 151 A. 5; Smith v. Soucy, 133 A. 
658, 46 R.I. 417; East Shore Land Co. 
v. Peckham, 82 A. 487, 33 RI. 541; 
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S.C.—State Co. v. Jones, 82 S.E. 
1048, 99 S.C. 218. 

S.D.—Luze v. Bruening, 176 N.W. 
41, 42, 42 S.D. 414 [quot Cyc]; Red 


Wing Sewer Pipe Co. v. City of Pierre, 
oa SIN Wa 2 s4861S..Di 2765) ix op. 
Brown, 114 N.W. 303, 21 S.D. 515. 


Tenn.—State v. Howard, 201 S.W. 
139, 189 Tenn. 73; Atlantic Coast Line 
R. Co. v. Richardson, 117 S.W. 496, 121 
Tenn. 448. : 


Tex.—Gaddy v. First Nat. Bank, 
283 S.W. 472, 115 Tex, 393 [answering 
question cert (Civ.App.) 283 S.w. 
277]; Gilmore v. Waples, 188 S.w. 
1037, 108 Tex. 167; Merchants, etce., 


[§ 569 


Lloyds Ins. Exch. v. Southern Trading 
Co. of Texas, (Commn.App.) 205 S.W. 
352 [rev on other grounds 229 S.W. 
312]; Frass v. Darrouzett Independ- 
ent School Dist., (Civ.App.) 277 S.W. 
751; Trimmier v. Carlton, (Civ.App.) 
264_S.W. 253 [aff 296 S.W. 1070, 116 
Tex. 592]; McCall v. Lewis, (Civ. 
App.) 263 S.W. 325; Western In- 
demnity Co. v. Milam, (Civ.App.) 230 
S.W. 825; Larkin v. Pruett Lumber 
Co., (Civ.App.) 209 S.W. 448; McCuis- 
tion vy. Fenet, (Civ.App.) 144 S.W. 
1155 [rev 147 S.W. 867, 105 Tex. 299]; 
State v. W. C. Ward & Sons (Civ. 
App.) 1385 S.W. 182; Henderson v. 
State; 229) S.W..535,..89. Tex.Cr.o2i 
Sparks v. State, 174 S.W. 351, 76 Tex. 
Cr5263. 


Utah.—Plutus Mining Co. v. Orme, 
289 P. 182; Spring Canyon Coal Co. 
v. Industrial Commission of Utah, 277 
P. 206; Reese v. Judges of,/District 
Court of Salt Lake County, 175 P. 
601, 52 Utah 520; Pool v. Utah Coun- 
ty Light & Power Co., 105 P. 289, 36 
Utah 508; State v. Maughan, 100 P. 
934, 35 Utah 426; State v. Montello 
Salt Co., 98 P. 549, 34 Utah 458 [rev 
31/ S.Ct. .706, 221 US. 452;.55 Timid. 
810]; Miles v. Wells, 61 P. 534, 22 
Utah 55. 


Vt.—Stearns v. Graham, 82 A. 835, 
85 Vt. 486. 


Va.—Chandler v. Peninsula Light 
& Power Co., 147 S.E. 249, 152 Va. 903; 
Fairbanks, Morse & Co. v. Cape 
Charles, 131 S.E. 437, 144 Va. 56; Jor- 
dan v. Town of South Boston, 122 S.E. 
265, 1388 Va. 838; Hoover v. Hoover, 


105, .S.E..; 91, 109. SE. 424, 134" Vas 
522; Posey v. Commonwealth, 96 
S.E... 771, 123, Va... 651; Holivywood 


Cemetery Co. v. Commonwealth, 96 
S.E. 207, 123 Va. 106; Kain v. Ash- 
worth, 89 S-E. 857, 119 Va. 605; Shen- 
andoah Lime Co. v. Mann, 80 S.E. 753, 
1t5= Va. 865, Ann.Cas.1915C 9738: 
Saunders v. Link, 76 S.E. 327, 114 Va. 
285; Gring v. Lake Drummond Canal 
& Water Co., 67 S.E. 360, 110 Va. 754. 


Wash.—Pacific Match Co. v. Bur- 
roughs Adding Mach. Co., 289 P. 16, 
157 Wash. 434; In re Sherwood’s Es- 
tate, 211 P. 734, 122 Wash. 648; Shorts 
v. City of Seattle, 164 P. 239, 95 Wash. 
531; Tsutakawa v. Kumamoto, 101 P. 
869, 102 P. 766, 53 Wash. 231; Bur- 
se v. Kimball, 101 P. 845, 53 Wash. 
198. 


Wis.—Foster v. Sawyer County, 221 
N.W. 768, 197 Wis. 218; Schaut ‘v. 
Joint School Dist. No. 6, Towns of 
Lena and Little River, 210 N.W. 270, 
191 Wis. 104; Franken vy. State, 209 
N.W. 766, 190 Wis. 424; State v. 
Smith, 200 N.W. 638, 184 Wis. 664; 
In re Reeseville Drainage Dist., 145 
N.W. 671, 156 Wis. 238; Green Bay 
& Mississippi Canal Co. v. Telulah Pa- 
per Co., 122 N.W. 1062, 140 Wis. 417. 


hnigs—In re Hall aia Qa. De lei 
Richards v. McBride, 8 Q.B.D. 119: 
Reg. v. Poor Law Com’rs, 6 A.&E, 56, 
33 E.C.L. 54; 112 Reprint 21. 


Can.—Canadian Northern R. Co. v. 
Winnipeg, 54 Can.S.C. 589; Canadian 
Pacific R. ‘Co. vi Rex,’ 385Can.SiGs 137% 


N.B.—Rex v. Bank of Montreal, 47 
N.B. 69. 


N.S.—Panstock Corp. v. Springfield 
R. Co., 55 N.S. 416, 65 Dom. L.R. 637, 


Aes Oe Vv. Robbins, 
2 om.L.R. 80; Re McC 
47 Ont.L. 285. sae 


“It is therefore only in the con- 
struction of statutes whose terms 
give rise to some ambiguity, or whose 
grammatical construction is doubtful, 
that courts can exercise the power of 
controlling the language in order to 
give effect to what they suppose to 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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it?* because of some supposed policy of the law, or 
because the legislature did not use proper words 
to express its meaning,'® or the court would be as- 
Where, however, 


suming legislative authority.!® 


have been the real intention of the 
lawmakers. Where the words of a 
statute are plainly expressive of an 
intent, not rendered dubious by the 
context, the interpretation must con- 
form to ana carry out that intent.” 
Whitford v. North State L. Ins. Co., 
79 S.H. 501, 502, 163 N.C. 223, Ann.Cas. 
1915B 270. 


“It is the duty of the courts to in- 
terpret statutes in such a manner 
that they may be free from am- 
biguity, and not to be ingenious to 
find ambiguities in them because of 
extraneous matters nor is it their 
duty to assume the function of the 
law-making power.” Rumetsch v. 
eto 190 SP L075; 907 62°47; Cal.Appy 


“A failure to employ more artistic 
words or phrases Should not nullify 
the object of a statute, when the in- 
tent is otherwise clearly and reason- 
ably expressed.” Horn v. Klugman, 
PESANGY.. 16052535 Li2 Mise, 172, 


[a] Evident intent of the legisla- 
ture takes precedence as the rule of 
construction over the doctrine of the 
“last antecedent” and the rule of lib- 
eral construction. Federal Mut. Lia- 


‘bility Ins. Co. v. Industrial Commis- 


sion of Arizona, 252 P. 512, 31 Ariz. 
224. 


{b] If intent of statute can be 
clearly ascertained from a reading of 
its provisions, and all its parts may 
be brought into harmony therewith, 
that intent will prevail without resort 
to other aids for construction. West- 
ern Indemnity Co. v. Milam, (Tex.Civ. 
App.) 230 S.W. 825. 


[ec] Necessity of doubt.—Only if 
the words employed create doubt as 
to the intent and purpose of the stat- 
ute may other rules be resorted to in 
determining the purpose, intent, and 
effect. Rex Coal Co. v. Campbell, 281 
S.W. 1039, 213 Ky. 636. 


[d] The language used need not 
be the most accurate.—Kentucky 
Seminary v. Payne, 3 T.B.Mon. (Ky.) 
161; MecLorinan v. Bridgewater Tp., 
10 A. 187, 49 N.J.Law 614; State v. 
Whealey, 59 N.W. 211, 5 S.D. 427. 


[e] Unambiguous language of par- 
ticular provision must be given effect, 
unless other provisions of the stat- 
utes clearly show that the language 
was used in a different sense. Miles 
v. Wells, 61 P. 534, 22 Utah 55. 


[f] Statutory provision requiring 
liberal construction does not mean a 
disregard of plain, unequivocal re- 
quirements of a statute or an enlarge- 
ment or restriction of a plain provi- 
sion of a written law. Baxter v. 
Shanley-Furness Co., 226 P. 391, 193 
Cal. 558. 


[g]. Opinion of court.—(1) In gen- 
eral, where the words of a statute are 
plainly expressive of an intent, not 
rendered dubious by the context, they 
are not to be departed from merely 
pecause the court may be of the opin- 
jon that a different provision would 
more effectively accomplish the gen- 
eral purposes the Legislature had in 
‘View (In re Keim’s License, 59 Pa. 
Super. 631), (2) or because the court 
may question the wisdom or expedi- 
ency of the enactment (Board of 
Com’rs of Vance County v. Town of 
Henderson, 79 S.H. 442, 163 N.C. 114), 
(3) or think that the language is un- 
wise and seriously impairs the stat- 
ute as a whole (Downs v. Curry, 129 
N.E. 761, 296 Ill. 277). 
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14. U.S.—In re Myers, 19 F.(2d) 
600 [mod 24 F.(2d) 249]. 


Fla.—Escambia County v. Blount 
Const. Co., 62 So. 650, 66 Pla. 129. 


Hawaii.—Honolulu Rapid Transit 
Co. v. Wilder, 30 Hawaii 685, 690 [quot 
Cye]; In re Lightfoot, 22 Hawaii 293. 


Md.—¥irst Mortg. Bond Homestead 
oe v. Baker, 145 A. 876, 157 Md. 
oO . 


Mich.—City of Detroit v. Redford 
Tp., 235 N.W. 217, 253 Mich. 453. 


Miss.—Hazlehurst v. Mayes, 51 So. 
890, 96 Miss. 656. 


N.J.—Morris Canal, 
State, 24 N.J.Law 62. 


Porto Rico.—Pierazzi v. Molini, 26 
Porto Rico 247; Martinez v. Regis- 
trar, 26 Porto Rico 494. 


Wash.—Willson v. Hast Side Water 
Dist., 219 P. 870, 127 Wash. 97. 


[a] Not even to preserve the stat- 
ute from unconstitutionality.—Austin 
v. Cahill, 88 S.W. 542, 89 S.W. 552, 
99 Tex. 172. 


15. Tompkins v. Penn Yan First 
Nat. Bank, 18 N.Y.S. 234. 


16. U.S.—Ogden v. Strong, 
Cas.No. 10,460, 2 Paine 584. 


Alaska.—Nordstrom vy. Sivertsen- 
Johnsen Min., etc., Co., 5 Alaska 204. 


Hawaii.—Honolulu Rapid Transit 
Co. v. Wilder, 30 Hawaii 685, 690 [quot 
Cyc]; Apokaa Sugar Co. v. Wilder, 21 
Hawaii 571, 575 [quot Cyc]. 


Mo.—Hannibal Trust Co. v. Elzea, 
286° S.W. 371, 377, 315 Mo. 485. (cit 
Cyc]; Betz v. Kansas City Southern 
Ry. Co., 284 S.W. 455, 314 Mo. 390 
[aff (App.) 253 S.-W. 1089]. 


Mont.—Sullivan v. Anselmo Min- 
ing Corporation, 268 P. 495, 82 Mont. 
543. 


S.D.—Luze v. 
41, 42 S.D. 414. 


Tex.—Sparks v. State, 174 S.W. 351, 
76 /Tex.Cri 263; 


17. U.S.—In re Matthews, 109 F. 
603 Emiodi 1197 BoE bo C. CA boas 
Ogden v. Strong, 18 F.Cas.No. 10,460, 
2 Paine 584; Lowe v. U. S., 38 Ct.Cl. 
170 [aff 24 S.Ct. 617, 194 U.S. 193, 48 
L.Ed. 931, 39° Ct.Cl. 552]. 


Ala.—Allgood v. State, 104 So. 847, 
20 Ala.App. 665 [cert gr 104 So. 851, 
213 Ala. 426]. 


Ariz.—Automatic Registering Mach. 
Co., Inc. v. Pima County,’ 285 P. 1034 
[cit Cyc]; Coggins v. Ely, 202 P. 391, 
23 Ariz, 155. 


Ind.—Stout v. Grant County, 8 N.E. 
222, 107 Ind. 343. 


Ky.—James vy. United States Fidel- 
ity & Guarantee Co., 117 S.W. 406, 133 
Ky. 299. 


Mich.—Atty.-Gen. v. 
Harr, 315. 


Miss.—Robertson v. Texas Oil Co., 
106 So. 449, 141 Miss. 356. 


N.M.—Ex p. De Vore, 136 P. 47, 49, 
18 N.M. 246 [cit Cyc]. 


N.Y.—Archer v. Equitable Life As- 
sur. Soc., 112 N.E. 433, 218 N.Y. 18; 
In re Littleton’s Estate, 223 N.Y.S. 
470, 129 Misc. 845; Peo. v. Pignatoro, 
136 N.Y.S. 155, 26 N.Y.Cr. 531. 


Ohio.—Forbes v. Bolton, 20 Ohio 
N.P.N.S. 449. 
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the language is of doubtful meaning,’7 or where 
an adherence to the strict letter would lead to in- 
justice,*® to absurdity,’® or to contradictory pro- 


Okl.—State Mut. Ins. Co. v. Clev- 
enger, 87 P. 5838, 17 Okl. 49; State 
Mut. Ins,-Co. v. Roark, 87 P. 584, 17 
Okl. 48. 


{a] Ambiguity exists in a statute 
where it is susceptible of two or more 
different meanings or applications 
without doing violence to its terms. 
Caldwell v. State, 154 N.E. 792, 115 
OhioSt. 458; State v. Harden, 58 S.E. 
715, 60 S.E. 394, 62 W.Va. 3138. 


18. U.S.—U.S. v. Hunter, 26 F.Cas. 
No. 15,428, Pet.C.C. 10. 


Ala.—Allgood v. State, 104 So. 847, 
20 Ala.App. 665 [cert gr 104 So. 851, 
218 Ala, 426]. 


Ariz.—Automatic Registering Mach. 
Co., Inc. v. Pima County, 285 P. 1034 
[cit Cyc]. 


Hawaii.—Chong Yet You v. Rose, 23 
Hawaii 220. 


Miss.—Robertson v. Texas Oil Co., 
106 So. 449, 141 Miss. 356. 


N.M.—Ex p. De Vore, 136 P. 47, 49, 
18 N.M. 246 [cit Cyc]. 
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N.Y.S. 470, 129 Mise. 845; Peo. v. 
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visions,2° the duty devolves upon the court of as- 
certaining the true meaning. If the intention of the 
legislature cannot be discovered, it is the duty of 
the court to give the statute a reasonable construc- 
tion,2! consistent with the general principles of 
Courts should not attribute to the legisla- 
ture the enactment of a statute devoid of pur- 
pose,2* but where the language is clear and unambig- 
uous but at the same time incapable of reasonable 
meaning, the court cannot construe the statute to 
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SAC C.Ax is opath Lbs UM O18] Uses; 
Vv. Gotorado,. etc:, R~Co., 157 FB. 3215085 
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Com., 94 Pa. 450; Union Imp. Co. v. 
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give it a meaning.?4 The court cannot attribute to 
the legislature an intent which is not in any way 
expressed in the statute.?° 
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223, 282 U.S. ‘675, 75 L.Ed. 610 [aff 
42 F.(2d) 854]; Feitler v. U. S., 34 F. 
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or the purpose to be subserved;2° 
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Danisch, 106 N.E. 341, 264 Ill. 467; 
Dietz v. Big Muddy Coal & Iron Co., 
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N.H.—Lefebvre v. Homer M. Whit- 
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Equitable L. 
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68 Misc. 48. 


N.D.—Strand v. Larson, 
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Johnston v. Baker, 139 P. 86, 167 Cal. 
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29. U.S.—U. S. Nav. Co. v. Cunard 
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Ark.—Miller v. Yell and Pope Bridge 
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Ill.—Patterson Pure Food Pie Co. 
v. Industrial Commission, 167 N.E. 
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EE. 495, 321 Ill. 552; Glencoe v. Olson, 
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Hurford, 148 N.E. 69, 317 Ill. 203; 
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Coal & Mining Co., 127 N.E. 31, 292 
Ill. 440; Hill Lumber Co. v. McLean, 
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drew, 120 N.E. 722, 68 Ind.App. 466; 
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Iowa.—Elks v. Conn, 172 N.W. 1738, 
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W. 708, 174 Lowa 636. 
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92 Kan. 632. 
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Daugherty, 281 S.W. 826, 213 Ky. 648 
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211 S.W. 852, 184 Ky. 292; Miller v. 
Feather, 195 SW. 449, 176 Ky. 268. 
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Lumber Co., 131 So. 765, 15 La.App. 
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Me.—Union Trust Co..v. Philadel- 
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243, 127 Me. 528; Tarbox v. Tarbox, 
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Co., (App.) 24 S.W.(2d) 224; Spurlock 
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School Dist. No. 1, 288 P. 188, 87 Mont. 
423, 69 A.L.R. 866: State v. Hays, 282 
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177 P. 248, 55 Mont. 376; State v. Kall, 
162 P. 385, 53 Mont. 162, 5 A.L.R. 1309. 
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& M. R. R., 90 A. 863, 77 N.H. 
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N.Y.—In re Frasch, 156 N.E. 656, 
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Po: pustale a ahaa Minnehaha County v. 
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N.W. 125; Carchidi v. State, 204 N.W. 
473, 187 Wis. 438; State v. Milwaukee 
Light, Heat & Traction Co., 164 N.W. 
Koepp v. National 
Enameling & Stamping Co., 139 N.W. 
179, 151 Wis. 302; State v. Railroad 
Commission, 117 N.W. 846, 137 Wis. 
80; Davis v. State, 115 N.W. 150, 134 
Wis. 632. 


B.C.—Rex v. Morenzie, 29 B.C. 513. 


“The purpose of a statute, in what- 
ever language it may be framed, must 
be determined by its natural and rea- 
sonable effect.’”’ State v. Peet, 68 A. 
661, 664, 80 Vt. 449, 180 Am.5. an 998, 
14 L.R.A.N.S. 677. 
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act,®° or its occasion and necessity,®! the remedy 
provided, 32 the condition of the country to be af- 
fected by the act,?? the consequences following 
upon its enactment,?4 or various extrinsic mat- 
ters which throw some light on the legislative in- 
Logic and sound economic principles may 
serve as a guide to the legislative intent.*°® 


“tents? 


fa] In construing statute levying 
tax, to determine whether the tax is 
an excise or on property, the purpose 
of the legislature must be gathered 
not only from the words used, but the 
powers possessed by it. Haton, Crane 
& Pike Co. v. Commonwealth, 130 N.E. 
99, 237 Mass. 523. 


[b] Purpose of statute must be 
determined by natural and reasonable 
effect. Hunter v. Harrison, 288 S.W. 
355, 154 Tenn. 590. 


[e] Value of purpose as guide.— 
The supposed intention of the legisla- 
ture in enacting a statute is not a 
safe guide to construction, and a de- 
cision should not be based thereon un- 
til all other guides have failed. In re 
Gary, 281 F. 218. 


30. State v. Regan, 298 S.W. 747, 
SLT Mio 1216, 55 ALR. 773; Betz. v. 
Columbia Tel. Co., (Mo.App.) 24 S.W. 
(2d) 224. 


31. Colo.—Armstrong v. Simonson, 
271 P. 627, 84 Colo. 472; National 
Surety Co. v. Schafer, 140 P. 199, 57 
Colo. 56;* Richardson vy. El Paso Con- 
sol. Gold Min. Co., 118 P. 982, 51 Colo: 
Sani Dekelt v. Peo., 99 P. 330, 44 Colo. 


ate Grate C. v. Dewalt, 31 App.D.C. 


Fla.—McCamy v. Payne, 116 So. 267, 
94 Fla. 210, 113 So. 712, 94 Fla. 209 
{foll sub nom. Bingham v. Sumner, 
116 So. 270, 95 Fla. 271]. 


Hawaii—In re Pringle, 22 Hawaii 
557, 570 [quot Cyc] (per Quarles, J.); 
ap A Kalana, 22 Hawaii 96, 109 Lquot 

ye 


Ill.—Peo. v. Faherty, 137 N.E. 506, 
306 Ill. 119; Bowman vy. Industrial 
Commn., 124 N.E. 373, 289 Tl. 126; 
Smith v. Logan County, 119 N.E. 932, 
284 Ill. 163; Warner v. King, 107 N.E. 
837, 267 Ill. 82; Hoyne v. Danisch, 
106 N.E. 341, 264-Ill. 467; Peo. v. 
Sholem, 87 N.E. 390, 238 Ill. 208; Peo. 
v. Lipsky, 225 Ill.App. 243; Dole v. 
Hardinger, 204 Ill.App. 640. 


Iowa.—Oliphant v. Hawkinson, 183 
Bas: 805, 192 Iowa 1259, 33 A.L.R. 


La.—State v. Judge Ninth Judicial 
Dist., 12 La.Ann, 777. 


Md.—Hagerstown v.. Littleton, 
A. 140, 143 Md. 591; Chesapeake, 
Canal Co. v. Baltimore, etc., 

4 Gill & J. 1. 


Mich.—Bennett v. Michigan Pulp- 
wood Co., 147 N.W. 490, 181 Mich. 33; 
Sibley v. Smith, 2 Mich. 486. 


Mo.—State v. Diveling, 66 Mo. 375. 


N.J.—In re Merrill, 102 A. 400, 88 
N.J.Eq. 261. 


N.M.—State v. County Com’rs of 
McKinley County, 145 P. 1083, 20 N.M. 
67, L.R.A.1915C 898. 


N.Y.—Peo. v. Lacombe, 1 N.E. 599, 
99 N.Y. 48 [aff 34 Hun 401]; Peo. v. 
Essex County, 70 N.Y. 228; Tonnele 
v. Hall, 4 N.Y. 140; O’Tier v. Sell, 
235 N.Y.S. 534, 226 App.Div. 434 [rev 
169 N.E. 624, 252 N.Y, 400, and foll 
sub nom. Uda v. Yale Upholstering 
Mfg. Co., 242 N.Y.S. 862, 229 App.Div. 
842]; Grimshaw v. Gnudi, 240 N.Y.S. 
199, 186 Misc. 443; Grems v. Traver, 


os 


123 
etc., 
Co;, 
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certain purpose 


148 N.Y.S. 200, 87 Misc..644 [aff 149 
N.YAS. 1085, 164 App.Div. 968]; Kirby 
v. State, 125 N.Y.S. 742, 68 Misc. 626. 


Ohio.—State v. Ross, 4 OhioN.P.N.S. 
art. 


Or.—Union Fishermen’s, ete., Co. v. 
Shoemaker, 193 P. 476, 194 P. 854, 98 
Or. 659; Keith v. Quinney, 1 Or. 304 


Pa.—Kraus v. Philadelphia, 109 A. 
226," 265 Pa. 425; =--Prowmident,, -ete., 
Trust Co. v. Klemmer, 101 A. 357, 257 
Pa. 91; Oxford Coal Co. v. Fidelity & 
Casualty Co. of New York, 93 A. 1072, 
248 Pa. 311; Williams v. Rheas, Inc., 
99 Pa.Super. 438; Com. v. McCandless, 
4 Pa.Co. 119; Engle v. Reichard, 4 
Pa.Co. 48; Jefferis v. Shearer, 5 
Phila. 330. 


Philippine.—Philippine Sugar Cen- 
trals Agency v. Insular Collector of 
Customs, 51 Philippine 131; Bermu- 
dez v. Director of Lands, 36 Philippine 
774; Rivera v. Campbell, 34 Philip- 
pine 348; Fisher v. Yangco SS. Co., 
By Philippine ae 


S.D.—State v. Polley, 139 N.W. 118, 
30° S.D. 528. 


Tex.—Merchants’, etc., Ins. Exch. 
v.. Southern Trading Co., (Civ.App.) 
205 S.W. 352 [rev on other grounds 
(Commn.App.) 229 S.W. 312]; Oliver 
v. State, 144 S.W. 604, 65 Tex.Cr. 150. 


Vt.—Sorrell v. White, 153 A. 359, 
103 Vt. 277. 


Va.—Richmond v. Sutherland, 77 S. 
E. 470, 114 Va. 688. 


Man.—McCutcheon Lumber Co. v. 
Minitonas, 22 Man. 681. 


Ont.—Walker v. Forbes, 
DomLR 725. 


“There is a familiar maxim, uni- 
form in its application, that the rea- 
son of the law is the life of the law, 
or, as the pedants put it, ratio legis 
est anima legis. By the reason of 
the law we mean, of course, the oc- 
casion or moving cause of its enact- 
ment.” State ex rel. Pollock v. Beck- 
er, 233 S.W. 641, 648, 289 Mo. 660. 


32. Ala—Ward v. State, 82 So. 
660, 17 Ala.App. 170 [cert den 82 So. 
662, 203 Ala. 306]. 


Cal.—Arnold v. Hopkins, 265 P. 223, 
203 Cal. 553. 


Colo.—Armstrong v. 
P. 627, 84 Colo. 472; 
P. 330, 44 Colo. 525. 


Fla.—State v. Rose, 114 So. 373, 93 
Fla. 1018; Tyree v. Hyde, 52 So. 968, 
60 Fla. 389 


Hawaii. oT. re Pringle, 22 Hawaii 
557, 570 [quot Cyc] (per Quarles, J.); 
In re Kalana, 22 Hawaii 96, 109 [quot 
Cyc]. 

Iowa.—Elks v. Conn, 172 N.W. 178, 
186 Iowa 48. 


Me.—Pelletier v. O’Connell, 88 A, 
55, 111 Me. 38, Ann.Cas.1915B 1074. 


Mo.—Decker v. Deimer, 129 S.W. 
936, 229 Mo. 296; Betz vy. Columbia 
Tel. Co., (App.) 24 SW. (2d) 224, 

Nev.—Warren v. Wilson, 210 P. 204, 
997, 212 P. 497, 46 Nev. 272. 


N.J.—Holt v. Akarman, 86 A. 408, 
84 N.J.Law 3:71; Stephenson v. Ste- 
phenson, 139 A. 721, 102 N.J.Eq. 50; 


[1925] -2 


Simonson, 271 
Deket v. Peo., 99 


Declaration of purpose. 
law-making power distinctly states its design, no 
place is left for construction ; 
declaration that a law was intended to promote a 


[§ 570 
Ordinarily, where the 
37 


but a legislative 


is not binding on the courts, and 


they have the power to inquire its real, as distin- 
guished from its ostensible, purpose; 


aie a where 


In re Merrill, 102 A. 400, 88 Bee 
261. 


N.Y.—Boissevain v. Boissevain, 231 
N.Y.S. 529, 224 App.Div. 576 [rev 223 
NLY-S. 616, 130 Mise. 161, and mod 
169 N.E. 130, 252. 5N.¥. 178]; Snyder 
v. Binghamton, 245 NoyY.S. 497; £38 
Miser 2595 Grimshaw v. Gnudi, 240 
N.Y.S. 199, 1386 Mise. 443. 


N.C.—Hunt v. Eure, 125 S.E. 484, 
188 N.C. 716. 


Pa.—Kraus v. Philadelphia, 109 A. 
276, 265 Pa. 425; Williams v. Rheas, 
Ine., 99 Pa.Super. 438; Hill v. Mer- 
vine, 13 Pa-Dist. 580; Hunt v. Rice, 
1 Pa.Co.- 557; 


Philippine.—Bermudez v. Director 
of Lands, 36 Philippine 774. 


S.C.—Law v. Prettyman, 
815, 149 S.C. 178. 


146 S.E. 


S.D.—State v. Polley, 139 N.W. 118, 
30 S.D. 528. 

Vt.—Sorrell v. White, 153 A. 359, 
L080 Vite Zit. 

Va.—Enoch v. Com., 126 S.E. 222, 
141 Va. 411. 

Wash.—State v. Stewart, 100 P. 153, 
52 Wash. 61, 17 Ann.Cas. 411. 
bpm ae v. Gregory, 232 N.W. 

Forbes, [1925] 2 


Ont.—Walker vy. 
Dom.L.R. 725. 


33. Tampa & J. 
85 So. 364, 79 Fla. 


34. Newegirg v. Black, 156 N.W. 
708, 174 Iowa 636; Bohannon vy. City 
of Louisville, 235 S.W. 750, 193 Ky. 
276; Hamner v. Yazoo Delta Lumber 
Co., 56 So. 466, 100 Miss. 349; Hath- 
orn v. Natural Carbonic Gas Co., 87 
N.E. 504, 194 N.Y. 326, 23 L.R.A.N.S. 
436, 128 Am.S.R. 555, 16 Ann.Cas, 989. 


35. See infra §§ 601-615. 


36. Petroleum Casualty Co. v. Wil- 
liams (Tex.Commn.App.) 15 S.W.(2d) - 
553 [aff (Civ.App.) 4 S.W.(2d) 631]. 


37. U.S.—U. S. v. Starn, 17 F. 435. 


D.C.—Dougherty v. 'U. S. ex rel. 
Roberts, 30 F.(2d) 471, 58 App.D.C. 
308; Dougherty v. U. S. ex rel. Mc- 
A ieee 30 F.(2d) 474, 58 App.D.C, 


Cal.—Federoff v. Birks, 242 P. 885, 
75 eee App. 345. 


—Amos v. Conkling, 
283, 139 Fla. 206. 


Mass.—Lajoie v. Milliken, 136 N.E. 
419, 242 Mass. 508; S. S. White Dental 
Mfg. Co, v. Commonwealth, 98 N.E. 
1056, 212 Mass. 35, Ann.Cas.1913C 805 
Laff sub nom. Baltic Mining Co. Vv. 
Commonwealth of Massachusetts, 34 
S.Ct. 15, 231 U.S. 68,58 Lita. 12748 


Ohio.—Collings-Taylor Co. v. Amer- 
ican Fidelity Co., 117 N.E. 158, 96 
OhioSt. 123. 


Or.—Bend Pub. Co. v. Haner, 244 
P. 868, 118 Or. 105; Camas Stage Co. 
v. Kozer, 209 P. 95, 104 Or. 600, 25 
A.L.R. 27. 


38. Mugler v. Kansas, 8 S.Ct. 273, 
123 U.S. 623, 31-L.Hd. 205; Coulter y. 
Pool, 201 P. 120, 187 Cal. 181; In re 
Jacobs, 98 N.Y. 98, 50 Am.R, 636, 2 


Ry. Co. v.°Catts, 
235. 


126 So. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 570-571] 


the purpose of a statute does not appear on its face, 


it is open to inquiry.®® 


[§ 571] c. Construction To Effect Legislative 
Purpose—(1) In General. In construing a statute 


N.Y.Cr. 539; State v. Redmon, 114 N. 
W. 137, 134 Wis. 89, 126 Am.S.R. 1003, 
14 L.R.A.N.S. 229, 15 Ann.Cas. 408. 


39. Cochran v. Preston, 70 A. 113, 
108 Md. 220, 129 Am.S.R. 482, 23 L.R. 
A.N.S. 1163, 15 Ann.Cas. 1048. 


40. U.S.—U. S. v. Nomel Products 
Co., 41 F.(2d) 544 [rev 47 F.(2d) 575]; 
Rodenbough v. U. S., 25 F.(2d) 13, 
57 A.L.R. 1091 [rev 21 F.(2d) 781]; 
Humbolt Land, ete., Co. v. Allen, 14 
F.(2d) 650 [aff 47 S.Ct. 574, 274 U.S. 
711, 71 L.Ed. 1314]; Tinker v. Modern 
Brotherhood of America, 13 F.(2d) 
130; Missouri Pac. R. Co. v. Hellmich, 
12 F.(2d) 978 [rev 47 S.Ct. 395, 273 
U.S. 242, 71 L.Ed. 628]; U.S. v. Fin- 
ley, 245 F. 871; U. S. v. Forty Bar- 
rels and Twenty Kegs of Coca-Cola, 
ro BRb Sb; diden ©. CA... 47. Latt (19 iB: 

31). 


eS eae v. Solner, 1 Alaska 


Ark.—Rayder v. Warrick, 202 S.W. 
831, 133 Ark. 491; McDaniel v. Herrn, 
179 S.W. 337, 120 Ark. 288. 


Cal.—Golden Gate Ferry Co. v. Rail- 
road Commission of California, 268 
P. 355, 204 Cal. 305; Evans v. Selma 
Union High School Dist. of Fresno 
County, 222 P.. 801,°193 Cal. 54, .31 
A.L.R. 1121; Peo. v. Dana, 22 Cal. 11; 
Golden v. Justice’s Court, 140 P. 49, 
23 Cal.App. 778; Genilla v. Hanley, 92 
P. 752, 6 Cal.App. 614. 


Conn.—Newton’s App., 
84 Conn. 234. 


Hawaii—tIn re Kalana, 22 


79 A. 742, 
Hawaii 


Idaho.—Weaver v. Rambow, 217 P. 
610, 37 Idaho 645. 


Tll.— Peo. v. Shader, 157 N.E. 225, 
326 Ill. 145; Cleveland, etc., R. Co. 
v. Baker, 106 Ill.App. 500. 


Iowa.—Crozier v. Hawkeye Stages, 
228 N.W. 320. 


Ky.—Lanferman v. Vanzile, 150 S. 
WwW. 1008, 150 Ky. 751, Ann.Cas.1914D 
563. 


La.—State v. Crescent Cigar & To- 
bacco Co., 7 La.App. 659. 


Mich.—In re Tickrtor, 13 Mich. 44. 


Minn.—Singer v. Singer, 214 N.W. 
778, 216 N.W. 789, 173 Minn. 57. 


Miss.—Phillipps, etce., Mfg. Co. v. 
Perkins, 53 So. 628, 54 So. 660; Moore 
Dry Goods Co. v. Rowe, 53 So. 626, 
97 Miss. 775, 54 So. 659, 99 Miss. 30, 
Ann.Cas.1913C 1213. 


Mo.—State ex inf. Collins v. St. 
Louis, etc., R. Co., 142 S.W. 279, 238 
Mo. 605; Ditzell v. Shoecraft, 274 S. 
W. 880, 219 Mo.App. 436. 


Mont.—Mills v. Stewart, 247 P, 332, 
976 Mont. 429, 47 A.L.R. 424; Swords 
v. Simineo, 216 P. 806, 68 Mont. 164; 
State v. Duncan, 177 P. 248, 55 Mont. 
alte 


N.Y.—Price v. Erie County, 116 N.E. 
988, 221 N.Y. 260; New York Rail- 
ways Co. v. New York, 113 N.E. 501, 
218 N.Y. 483; Lockhart v. Hoffman, 
90 N.E. 943, 197 N.Y. 331; Mutual 
L. Ins. Co. v. Shipman, 24 N.H. 177, 
119 N-Y, 324; Pratt v. Short, 79 N.Y. 
437, 85 Am.R. 531; Pierson v. Peo., 79 
N.Y. 424, 35 Am.R. 524; Edington v. 
AStna L. Ins. Co., 77 N.Y. 564 [rev 13 
Hun 543]; Peo. ex rel. Manhattan F. 

is. : uy News .York. Tax, ‘ete: 
Com’rs, 76 N.Y. 64; Matter of the 
Evergreens, 47 N.Y. 216; In re Davi- 
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to give effect to the intent or purpose of the legis- 


lature, the object of the statute must be kept in 


son’s Hstate, 244 N.Y.S. 616, 137 Misc. 
852; Peo, ex rel. Barnes v. Warden of 
Workhouse, 215 N.Y.S. 110, 127 Misc. 
224; Peo. ex rel. Murphy v. Holcomb, 
181° N.Y.S. 780, 111 Misc. 460. 


N.C.—Manly v. Abernethy, 83 S.E. 
343, 167 N.C. 220. 


N.D.—State v. Seigfried, 168 N.W. 
62, 40 N.D. 57. 


Ohio.—Cleveland Trust Co. v. Hick- 
ox, 167 -N.E. 592, 32 OhioApp. 69; 
Youngstown Park, etc., R. Co. v. To- 
kus, 22 OhioCir.Ct.N.S. 417; ‘In re 
Diemer, 17 OhioN.P.N.S. 369; State v. 
Ross, 4 OhioN.P.N.S. 377. 


Or.—Wadsworth v. Brigham, 259 P. 
299, 266 P. 875, 125 Or. 428. 


Pa.—Blake v. Wilson, 112 A. 126. 
268 Pa. 469, 15 A.L.R. 726; Citizens’ 
Electric Illuminating Co. v. Lacka- 
wanna, etc., R. Co., 99 A. 465, 255 Pa. 
176; Busser v. Snyder, 5 Pa.Dist.&Co. 
84; In re Act of Assembly, 6 Pa.Dist 
636; Quemy v. Huntingdon County, 
15 Pa.Co. 163. 


_ Philippine.—u. S. v. Balbin, 34 Phil- 
ippine 388. 


$.D.—Dorman v. Crooks State Bank, 
225 N.W. 661, 64 A.L.R. 614. 


Tenn.—Hunter v. Harrison, 288 S. 
W. 355, 154 Tenn. 590. 


Tex.—Hidalgo County Drainage 
Dist. No. 1 v. Davidson, 120 S.W. 849, 
102 Tex. 539; Wray v. Citizens’ Nat 
Bank, (Commn.App.) 288 S.W. 171 
[aff (Civ.App.) 282 S.W. 659]; Hen- 
nessy v. Automobile Owners’ Ins 
Ass’n, (Commn.App.) 282 S.W. 791 
46 A.L.R. 521 [rev (Civ.App.) 273 S 
W. 1024]; Merchants’, etc., Ins. Exch. 
v. Southern Trading Co., (Civ.App.) 
205 S.W. 352 [rev on other grounds 
(Commn.App.) 229 S.W. 312]. 


Utah.—Crockett v. Carbon County 
School Dist. Bd. of Education, 199 P. 
158, 58 Utah 303; -Howard v. J. P. 
Paulson Co., 127 P. 284, 41 Utah 490. 


Vt.—Martin v. Fullam, 97 A. 442, 
S02 Vit ees. 


Wash.—State v. Robinson, 121 P. 
848, 67 Wash. 425; State v. Clausen 
116° Pi 7.63) Wash. 535. 


Wis.—Wisconsin Live Stock Ass’n 
v. Bowerman, 233 N.W. 639. 


Wyo.—Mapes vy. Foster, 266 P. 109, 
38 Wyo. 244. 


Eng.—Rex v. Hall, 1 B.&C. 123, 8 
K.C.L. 53, 107 Reprint 47 [appr The 
Lion, L.R. 2 P:C. 525, 16 Reprint 688]. 


- Can.—Reid vy. Collister, 59 Can.S. 
Gi2Td: 


Alta.—Wenbourne v. J. JI. Case 
Threshing Mach. Co., 9 Alta.L. 285. 


“In applying a statute to particu- 
lar facts and where it becomes nec- 
essary to construe language to which 
opposing sides give different mean- 
ings, it is vital to have in mind the 
essential scope and purpose of the 
act: 1 Soave Horty,. Barrels: jand 
Twenty Kegs of Coca-Cola, 215 F. 
Boos Ossi lose CrOnA mi4aiepan. (Sdl Gk 
431]. 


[a] Although a statute be unam- 
biguous, a court, to effectuate the leg- 
islative intent, can ascertain the mis- 
chief sought to be remedied. U.S. v. 
Lewis, 192 F. 633. 


[b] Within constitutional limita- 
tions, the purpose to be accomplished 
by a statute is controlling. State v. 


mind,*® and such construction placed upon it as 
will, if possible, 


effect its purpose,*! and render it 


Knight, 124 So. 461, 98 Fla. 891. 


41. U.S.—U. S. v. Katz, 46 S.Ct. 
513, 271 U.S. 354, 70 L.Ed. 986 [aff 
5 EF.(2d) 527];. Compagnie Generale 
Trans-Atlantique v. U. S., 39 F.(2d) 
654; Oak Worsted Mills v. U.-S., 36 
B.(2d)*529 [aff 51 S.Ct. 186, 282 U.S. 
409, 75 L.Ed. 415]; Industrial Re- 
search Corp. v. General Motors Corp., 
29 F.(2d) 623; Greene v. Wheeler, 
29 F.(2d) 468 [rev 50 S.Ct. 21, 280 U. 
S. 49, 74 L.Ed. 160]; Southern Surety 
Co. v. U. S., 28 F.(2d) 55 [cert den 49 
S.Ct.) 1177278" U.S. 60455737 tdi poole 
Humbolt Land, etc., Co. v. Allen, 14 
F.(2d) 650 [aff 47 S.Ct. 574, 274 U.S. 
711, 71 L.Ed. 1314]; U.S. v. One Ford 
Automobile, 2 F.(2d) 882; Wellman 
v. Bethea, 243 F. 222; Oak Worsted 
Mills v. U. S., 68 Ct.Cl. 539; Griffis 
ValoS. 952 CECI 7/0; ss Suive mursens 
§ Ct.Cust.App. 168; United States v. 
McCoy Co., 4 Ct.Cust.App. 396. 


Ala.—Lynn vy. Broyles Furniture 
Co., 57 So. 122, 3 Ala.App. 634. 


Alaska.—Alaska Northern R: Co. v- 
Alaska Cent. R. Co., 5 Alaska 304; 
In re Wynn-Johnson, 1 Alaska 630. 


Ariz.—Coggins v. Ely, 202 P. 391, 
23, Ariz. 155, 


Ark.—Cowan v. Thompson, 9 S.W. 
(2d) 790, 178 Ark. 44; Thompson v. 
Mann, 252 S.W. 4, 159 Ark. 391. 


Cal.—City of Signal Hill v. Los An- 
geles County, 236 P. 304, 196 Cal. 161; 
Harlan vy. Industrial Accident Com- 
nission, 228 P. 654, 194 Cal. 352; Joy- 
ner v. Kingsbury, (App.) 295 P. 591; 
Sumings v. Kingsbury, (App.) 295 P. 
590; Feisthamel v. Kingsbury, (App.) 
295 P. 590; Maggart v. Kingsbury, 
(App.) 295 P. 590; Carr v. Kingsbury, 
(App.) 295 P. 586; Blumenthal v. 
Larson, 248 P. 681, 251 P. 241, 79 Cal. 
App. 726; Golden v. Woodland Tp., 
140 P. 49, 23 Cal.App. 778; Thomas v. 
Joplin, 112 P. 729, 14 Cal.App. 662. 


Colo.—State v. Elkins, 270 P. 875, 
84 Colo. 409; Saxton v. Perry, 107 
P. 281, 47 Colo. 268; Peo. v. Harl, 94 
P. 294, 42 Colo. 238; Western Lum- 
ber, etc., Co. v. Golden, 124 P, 584, 
22 Colo.App. 209. 


Conn.—Merchants’ Bank & Trust 
Co. v. Pettison, 153 A. 789, 112 Conn. 
652; Kelly v. Dewey, 149 A. 840, 111 
Conn. 281; Comley v. Board of Pur- 
chase and Supplies, 149 A. 410, 111 
Conn. 147; Newton’s App., 79 A. 742, 
84 Conn. 234. 


Fla.—State v. Rose, 122 So. 225, 97 
Mla. 710; State v. Johns, 109 So. 228, 
92 Fla. 187; State v. Duval County, 
79 So. 692, 76 Fla. 180. 


Idaho.—Gallafent v. Tucker, 281 P. 
375, 48 Idaho 240; State v. Jones, 199 
P. 645, 34 Idaho 83; Parsons v. Wrble, 
123 P. 638, 641, 21 Idaho 695, 703. i 


tll.—Furlong v. South Park Comrs., 
5d NEE 5105" 32.00) 50%) - OS CEI: 
Co. v. Industrial Commn., 123 N.E. 
600, 288 Ill. 396; Alton & S. R. R. v. 
Vandalia R. Co., 108 N.E. 800, 268 Ill. 
68; Peo. v. Brady, 105 N.E. 1, 262 Ill 
578; Jentink v. Lake County, 244 111. 
App. 370; Robertson v. Donk Bros. 
Coal, ete., Co., 143 Tll.App. 391 [aft 
87 N.E. 378, 238 Ill. 844]; Santer v. 
Anderson, 112 Ill.App. 580. 


Ind.—Hunt v.~ State, 146 N.E. 329, 
195 Ind. 585; Ward v. State, 125 N.E. 
397, 188 Ind. 606; In re Whisler, 105 
N.E. 158, 56 Ind.App. 269. 


Iowa.—Elks vy. Conn, 172 N.W. 173, 
186 Iowa 48; State v. Claiborne, 170 
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N.W. 417, 185 Iowa 170, 3 A.L.R. 392; 
Coggeshall vy. Des Moines, 117 N.W. 
309, 138 Iowa 730, 128 Am.S.R. 221. 


Kan.—Young v. Regents of Univer- 
sity of Kansas, 124 P. 150, 87 Kan. 
239, Ann.Cas.1913D 701. 


Ky.—Harris v. Rhodes, 28 S.W.(2d) 
757, 234 Ky. 546; Rouse v. Johnson, 
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Co., 115 S.W. 708, 181 Ky. 551, 133 
Am.S.R. 256. 
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Me. 488. 
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724, 152 Mich. 201. 


Miss.—Phillipps, etc., Mfg. Co. v. 
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101; Kerens y. St. Louis Union Trust 
Co., 223 S.W. 645, 283 Mo. 601, 11 A.L. 
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219 S.W. 961, 281 Mo. 300 [setting 
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‘Deimer, 129 S.W. 936, 229 Mo. 296; 
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123 S.W. 921, 224 Mo. 369; Scott v. 
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616; Peo. v. Dunford, 100 N.E. 433, 


STATUTES 


205. N.Y. 17; Heerwagen vy. Cross- 
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land, 247 P. 319, 119 Or. 1; Campbell 
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v. McCandless, 4 Pa.Co. 119; Engle 
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39 Can.S.C. 251. 
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Minitonas, 22 Man. 681; In re Engi- 
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[a] Illustration.—A construction 


of a statute which attributes to the 
legislature the exercise of a doubtful 
power will not, in the absence of di- 
rect words, be adopted. Mardre vy. 
Felton, 61 N.C. 279. 


{b] Ambiguity in plain language.— 
When unambiguous language 
statute produces ambiguous results 
or manifest injustice, the court must 
give it an application reasonably 
within intent of law. Tillinghast v. 
Ca aa aoe 25 F.(2d) 531, 58 App.D.C. 

(. 

[c] Generally literal construction 
has but a prima facie preference. 
Merchants’ Bank & Trust Co. v. Petti- 
son, 153 A. 789, 112 Conn. 652. 


{d] In order to avoid nullifying 
statute, the court will adopt any rea- 


sonable construction of which it is ~ 


susceptible, but will not give to its 
language _an_ impossible meaning. 
Standard Oil Co. v. State, 59 So. 667, 
178 Ala. 400 [answers to certified 
questions conformed to decided 59 So. 
668, 5 Ala.App. 675]. 


[e] Strict or loose construction.— 
Ordinarily the words of a _ statute 


Tor later cases, developments and changes in the law see Annotations, same title and section number. 
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A me 


-trary be made to appear, 
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valid,#? even though it be somewhat indefinite.*3 
To this end it should be given a reasonable‘* or lib- 
eral+® construction; and if susceptible of more than 


should not be so loosely construed as 
to divert the law from its prescribed 
statutory channel, nor construed so 
strictly as to take the life out of the 
law. Murphy v. Wabash R. Co., 128 
S.W. 481, 228 Mo. 56. 


[f] Rule applied.—Whenever pos- 
sible, a construction will be placed on 
all enactments which will make them 
operative for the length of time they 
may be in force. Fergus Motor Co. v. 
Sorenson, 235 P. 422, 73 Mont. 122. 


[g] Bxistence of subject matter. 
—‘It must be assumed, until the con- 
that the 
thing named and described by legisla- 
tior has actual existence, and the 
task and duty of the court is to as- 
certain, if possible, by the means 
avaitable, the application of the legis- 
lative description and command to 
the case presented for adjudication.” 
Peo. v. Goldberger, 163 N.Y.S. 663, 
665. 


42. Hicks v. Krigbaum, 108 P. 482, 
13 Ariz. 237; Morrell Refrigerator 
Car Co. v. Com., 108 S.W. 926, 128 Ky. 
447, 32 Ky.L. 1383, 1389; Leonard v. 
Ekwall, 264 P. 463, 124 Or. 351. 


43. Gallegos v. Ore, 216 P. 502, 
28 N.M. 598. 


44. U.S.—U. S. v. A_ Quantity of 
Contraband Liquor and Miscellaneous 
Articles, 47 F.(2d) 321; Hane v. Mid- 
Continent Petroleum Corp., 43 F.(2d) 
406; Fidelity Nat. Bank, etc., Co. v. 
Internal Revenue Comr., 39 F.(2d) 58, 
61 [eit Cyc]; Balanced Rock Scenic 
Attractions v. Manitou, 38 F.(2d) 28 
[cert den 50 S.Ct. 463, 281 U.S. 764, 74 
; Feitler v. U. S., 34 F. (2a) 
30 {aff 50 S.Ct. 344, 281 US. 389, 74 
L.bd. 923); Schroeder Vv. Davis, 32 
F.(2d) 454; Southern Surety Co. v. 
U.-S.; 23 EF. (2d) 55 [cert den 49 S.Ct. 
12 278 U.S. 604, 73 L.Ed. 532]; Tinker 
v. Modern Brotherhood of America, 13 
F.(2d) 130; Harris v. Bell, 250 F. 309, 
162 C.C.A. 345 [aff 235 F. 626, and aff 
41 S.Ct. 49, 254 U.S. 1038, 65 L.Ed. peel 
U. S. v. Missouri Pac. R. Co., 213 F 
169, 130..C.C.A. 5. 


Ark.—Road Impr. Dist. No. 9 v. 
Furlow, 262 S.W. 991, 165 Ark. 60. 


Cal.—In re Barnett, 275 P. 453, 97 
Cal.App, 138. 


Tll.—Friend v. Berenpoul: 161 N.E. 
110, 329 Ill. 528 [rev 246 Ill.App. 225]; 
Peo. v. Talbot, 153 N.E. 698, 322 Ill. 
4 


Ind.—Bullock v. Billheimer, 94 N.E. 
763, 175 Ind. 428. 


Iowa.—Hoffman v. Muscatine, 232 
N.W. 430 


Md.—Baughman vy. Milstone, 125 A. 
69, 144 Md. 223. 


Mo.—State v. Daues, 281 S.W. 398, 
313 Mo. 200 [cert quashed 270 S.W. 
132]; State v. Williams, 121 S.W. 64, 
222° Mo. 268,17 Ann.Cas. 1006. 


Mont.—State v. Mills, 261 P. 885, 
81 Mont. 86. 


Nev.—Ex p. Douglass, 295 P. 447. 


N.J.—Hart v. Nee, Jersey Cent. R. 
Co., 152 A. 864, 9 N.J.Misc. 121 [cert 
den 51 S.Ct. ssa 282 U.S. 905, 75 L. 
Ed, 797]. 


N.Y.—Osborne v. International R. 
Co., 123 N.E. 849, 226 N.Y. 421; Palm- 
er v. Van Santvoord, 47 N.E. 915, 153 
N.Y. 612, 38 L.R.A. 402; Spencer v. 
Myers, 44 N.E. 942, 150 N.Y. 269, 34 
L.R.A. 175, 55 Am.8.R. 675. 
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N.C.—Tomlinson Chair Mfg. Co. v. 
Townsend, 153 N.C. 244, 69 S.E. 145. 


Ohio.— Maxfield v. Brooks, 144 N.E. 
725, 110 OhioSt. 566. 


Okl.—Carlile v. Nat. Oil, ete., Co., 
DO Lee Oden Se OK Is. 17 


Tex.—State v. Stein, (Comino App.) 
26 S.W.(2d) 182, 36 S.W.(2d) 698 [rév 
(Civ.App.) 18 S. W. (2d) 204]. 


Vt.—Sorrell v. White, 153 A. 359, 
103,Vt. 277:=Bacon v. Boston, etc., EK. 
Cos, Orb 128, 83 Vt. 421. 


Va.—Wood v. Tredway, 69 S.E. 445, 
111 Va. 526. 


Wash.—State v. Department of 
Fuble Works, 219 P. 878, 127 Wash. 


[a] Thus, when the legislative in- 
tent can be gathered by a reasonable 
interpretation of the language, it is 
not permissible to resort to implica- 
tion to arrive at some other intent. 
Shipley v. Floydada Independent 
School Dist., (Tex.Commn.App.) 250 
rOn6] 159 [aff (Civ.App.) 238 S.W. 


45. Cal.—Ex p. Haines, 234 P. 883, 
195 Cal. 605; Odell v. Rihn, 127 P. 802, 
19 Cal.App. 718. 


Idaho.—Hamilton v. Swendsen, 267 
P. 229, 46 Idaho 175; Overland Co. v. 
Utter, 257 P. 480, 44 Idaho 385. 


Ill.— Peo. v. Patten, 170 N.E. 280, 
338 Ill. 385 [rev 254 Ill.App. 7]. 


Mo.—Lusk v. Public Serv. Commn., 
210 S.W. 72, 277 Mo. 264 [rev 41 S.Ct. 
192, 254 U.S. 535, 65 L.Ed. 389]. 


Nev.—Martin v. Duncan Automo- 
bile Co., 296 P. 24. 


Wis.—State v. Arnold, 138 N.W. 78, 
151 Wis. 19. 


46. U.S.—vU. S. v. Nomel Products 
Co., 41 F.(2d) 544 [rev 47 F.(2d) 575]; 
Southern Dairies v. Cooper, 35 F. (24) 
439; Rodenbough v. U. S., 25 F.(2d) 
13, 57 A.L.R. 1091 [rev 21 F.(2d) 781]; 
Tinker v. Modern Brotherhood of 
America, 13 F.(2d) 130; U.S. v. Fin- 
ley, 245 F. 871; U.S. v. Missouri Pac. 
RvGo;, 223-4. 16957130 'C.C.A. 5s: Harp= 
pee Victor, 212 F. 9038, 129 C.C.A. 


Ala.—Harrington v. State, 
422, 200 Ala. 480. 


Ark.—McDaniel v. Herrn, 179 S.W. 
337, 120 Ark. 288. 


Cal.—Cuthbert v. Woodman, 195 P. 
673, 185 Cal. 43; Kaiser Land, etc., 
Cov va Curry, 103 34h 15 5.Cal- 63s 
Blumenthal v. Larson, 248 P. 681, 79 
Cal.Appy 726, .251. PP. 241;. Crummey 
v. Popp, 249 P. 29, 79 Cal.App. 230; 
Goldsmith vy. Sacramento City High 
School Dist. Bd. of Education, 225 P. 
783, 66 Cal.App. 157; Peo. v. Merrill, 
140 P. 1075, 24 Cal. App. 206. 


Del.—Keedy v. Sterling Electric Ap- 
pliance Co., 115 A. 359, 13 Del.Ch. 66. 


D.C.—Brown v. U. S., 30 F.(2d) 474, 
58 App. 311; U. S. v. Day, 27 App. 
D.C. 458. 


Hawaii.—Smithies vy. Conkling, 20 
Hawaii 600 


Idaho.—State v. Omaecheviarria, 
152 PB. 280, 27 Idaho 797 [aff 38 S.Ct. 
$23, 246 U.S. 343, 62 L.Ed. 763]. 


Ill._— Peo. v. Shader, 157 N.E. 225, 
826 Ill. 145; City of Decatur v. Ger- 
man, 142 N.E. 252, 310 Ill. 591; Yea- 
don v. Clark, 114 N.H. 1023, 276 Ill. 
424; Peo. v. Price, 101 N.E. 196, 257 
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one construction, it must be given that which will 
best effect its purpose rather than one which would 
defeat it,*° even though such construction is not 


il. 578, Ann.Cas.1914A 1154 [aff 35 
S:Ct. 892, 238 U.S. 446, 59 L.Ed. 1400]; 
Peo. v. Sholem, 87 N.E. 390, 238 Ill. 
203; Hogan v. "Akin, 55 N.E. 137, 181 
Til, 448 [rev 81 Ill. App. 62]; Jentink 
v. Lake County, 244 Ill.App. 370; Peo. 
v. Ripplinger, 243 I1l.App. 467. 


Ind.—Crittenberger v. State Sav., 
etc., Co., 127 N.B. 552, 189 Ind. 411; 
Woolley Coal Co. v. Tevault, 118 N.E. 
921, 119 N.E. 485, 187 Ind. 171; Con- 
way v. State, 120 N.E. TRS Ind. App. 
303; Steiert v. Coulter, 102 N.E. 173, 
54 Ind. App. 6438, 103 N.E. nti byes Brown- 
Ketcham Iron Works v. Georg e B. 
Swift Co., 100 N.E. 584, 860, 53 Ind. 
App. 630; Greenbush Cemetery Ass’n 
v. Van Natta, 94 N.E. 899, 49 Ind.App. 
192; Pennsylvania Co. v. Masher, 94 
N.E. 1033, 47 Ind.App. 556. 


Ky.—Harris v. Rhodes, 28 S.W.(2d) 
757, 234 Ky. 546; 
zile, 150 S.W. 1008, 150 Ky. 751, Ann. 
Cas.1914D 563; American Tobacco Co. 
v. .Com., 145 Siw. 755, 756; Common- 
wealth Vv. International Harvester Co., 
115. S.W.-703; 131, Ky< 551,133 AmiS Re 
256; Com. v. Ledman, 106 S.W. 247, 
127 "Ky. 603, 32 Ky.L. 452. 


La.—Bradley v. Swift, 119-So. 387, 
167 La. 249; Thibaut_v. Lafourche 
Basin Levee Dist., 96 So. 47, 153 La. 
501; State v. Mestayer, 80 So. 891, 144 
La. "601; Smith v. Lyon Cypress Co., 
73 So. 312, 140 La. 507; Succession of 
Baker, 55 So. 714, 129 La. 74, Ann.Cas. 
1912D’ 1181. 


Me.—Farnum’s App., 78 A. 901, 107 
Me. 488. a 


Mo.—State v. Dunn, 209 S.W. 110, 
277 Mo. 88; Betz v. Columbia Tele- 
phone Co., (App.} 24 S.W.(2d) 224; 
Granite Bituminous Pav. Co. v. Park- 
view Realty, etc., Co., 151 S.W. 479, 
168 Mo.App. 468 [remanded 196 S.W. 
1142, 270 Mo. 698]; State v. Popineon, 
146 S.W. 456, 163 Mo. App. 22 


Mont.—State v. Mills, 261 P. "985, 81 
Mont. 86; State v. Golden Valley 
County Fifteenth Judicial Dist. »Ct., 
242 P. 421, 75 Mont. 122; State v. Tul- 
lock, 234 P. 277, 72 Mont. 482: State 
v. Silver Bow County Second Judicial 
Dist. Ct., 204 P. 600, 62 Mont. 275; 
Wilkinson v. La Combe, 197 P. 836, 
59 Mont. 518. 


' Neb.—Union Stockyards Co.’s App., 
ee N.W. 988, 172 N.W. 528, 103 Neb. 


Nev.—State v. Eggers, 136 P. 100, 36 
Nev. 372; State v. Martin, 106 P. 318, 
32 Nev. 197; State v. Martin, 103 P. 
840, 31 Nev. 498. 


N.J.—Moore v. Johnson, 88 A, 699, 
85 N.J.Law 40; East Orange v. Hus- 
sey, 57 A. 1086, 70 N.J.Law 244. 


N.Y.—Brustein v. New Amsterdam 
Casualty Co. 274 INCE. 3045) 255 Neves 
137; Travelers’ Ins. Co. v. Louis Pa- 
dula Co., 121 N.E. 348, 224 N.Y. 397; 
Peo. v. Fitzgerald, 73 N.E. 55, 180 N.Y. 
269; New York City v. Newtown Citi- 
zens’ Water Supply Co., 198 N.Y.S. 
816, 204 App.Div. 783 [aff 143 N.E. 
758, 287 N.Y. 587]; Peo. v. McClellan, 
232 N.Y.S. 9, 183 Mise. 280; Hudson 
Falls v. State, SGA ING Sale 9 ,cumelNe: 
Misc. 304; Peo. v. Hoyt, 166 N.Y.S. 
958,34 N.Y.Cr. 270. 


N.C.—State v. Earnhardt, 86 S.E. 
960, 170 N.C. 725; State v. Johnson, 
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within the strict literal interpretation of the stat- 
ute,*7 and even though both are equally reasona- 
ble.t8’ Where there is no valid reason for one of 
two constructions, the one for which there is no 


reason should not be adopted.*? 


cannot be held to have intended something beyond 
its authority in order to qualify the language it 
A statute will not be construed to 
permit an act to be done by indirection when the 
statute prohibits its being done directly.** 


Ccnstruction. 
equitable construction of statutes is meant a con- 
struction which extends a statute to a like case not 
within the words of the statute, but within its pur- 
pose,®? or which prevents the operation of a stat- 


has used.°° 
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N.D.—State -v. Duis, 116 N.W. 751, 
INGD.5 319%; 


Ohio.—Smith v. Rockford, 4 OhioN. 
P.N.S. 513. 


Okl1.—Chicago, etc., R. Co. v. State, 
217 P. 147, 90 OKl. 173; Oklahoma 
City Bd. of Education v. Woodworth, 
214 POL 89 Oki 192’ Carlile y. 
National Oil, etc., Co., 201 P. 377, 83 
Okl. 217; De Hasque v. Atchison, etc., 
R. Co., 173 P, 78, 68 Okl. 183, L.R.A. 
1918F 259. 


Or.—Othus v. Kozer, 248 P. 146, 119 
Or. 101. 


Pa.—Com. v. Lowe Coal Co., 145 A. 
916, 296 Pa. 359; Commonwealth v. 
City of Wilkes-Barre, 101 A. 929, 258 
Pa, 130; In re Jermyn’s Election Ex- 
penses, 57 Pa.Super.. 109; Turbett Tp. 
v. Port Royal Borough, 33 Pa.Super. 
520; Com. v. Wetherill, 23 Pa.Co. 59; 
Sattazahan v. County, 21 Pa.Co. 574. 


Philippine.—Guanco v. Customs 
Collector, 34 Philippine 802; Rivera v. 
Campbell, 34 Philippine 348, 353 [quot 
Cyc]; Marin v. Nacianceno, 19 Philip- 
Pine 238; U.S. v. Navarro, 19 Philip- 
pine 134; U. S. v. Toribio, 15 Philip- 
He 85; U.S. v. Chico, 14 Philippine 
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R.I.—East Shore Land Co. v. Peck- 
ham, 82 A, 487, 33 R.I. 541; Blais v. 
Franklin, 77 A, 172, 31 R.I. 95; Gree- 
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A. 806, 29 R.I. 410. 


S8.C.—Mills vy. Southern Ry. Co., 64 
\ S.E. 238, 82 S.C. 242. 


S.D.—Brink v. Dahn, 144 N.W. 734, 
33 S.D. 81. 


Tenn.—Hunter y. Harrison, 288 8, 
W. 355, 154 Tenn. 590; Hall v. State, 
137 S.W. 500, 124 Tenn. 235. 


Tex.—Eppstein v. State, 
144, 105 


143 Sw. 
ex. 35 [aff (Civ.App.) 138 
S.W. 1124]; Imperial Irr. Dist. v. 
Jayne, 138 S.W. 575, 104 Tex. 395, 
Ann.Cas.1914B 322 [rev (Civ.App.) 127 
S.W. 1137]; Petroleum Casualty Co, v. 
Williams, (Commn.A.) 15 S.W.(2d) 
553 [aff (Civ.App.) 4 S.W.(2d) 631]; 
ee eo v. State, 144 S.W. 604, 65 Tex, 
14 Ee 


Utah.—Pollock v. Mabey, 226 P. 186, 
63 Utah 377; Industrial Commn. v. 
Daly Min. Co., 172 P. 301, 51 Utah 602. 


Vt.—Martin v. Fullam, 97 A. 442, 90 
Wate LOS. 


Va.—Martin v. South Salem Land 
Co., 33 S.E. 600, 97 Va. 349. 


W.Va.—Charleston v. Charleston 
Brewing Co., 56 S.E. 198, 61 W.Va. 34; 
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Sohn, 46 S.E. 222, 54 W.Va. 101. 


Wyo.—Ross v. State, 93 P. 299, 94 P. 
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N.B.—Harrison v. Nepisiguit Lum- 
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N.S.—Dennis v. Halifax, 45 N.S. 74; 
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Austr.—Ingham vy. , Hie Lee, 
Austr.C.L.R. 267. 


Ritchie, 28 B.C. 
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48. Cuthbert v. Woodman, 195 P. 
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. 50. Burton v. Union Pac. Coal Co., 
107 P. 391, 112 P. 841, 18 Wyo. 362. 
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Del. 314; Hindman v. Oregon Short 
Line R. Co., 178 PB. 837, 32 Idaho 133; 
Sharp v, State, 99 N.E. 1072, 54 Ind. 
App. 182. 


52. Strawbridge v. Mann, 17 Ga. 
454; Booth v. Williams, 2 Ga. 252; 
Hoguet v. Wallace, 28 N.J.Law 52% 
1 Coke Inst. p 24b. 


58. Wiley v. Kelsey, 3 Ga. 274; 
Eyston v. Studd, Plowd. 459, 75 Re- 
print 688. 


54. See cases supra notes 52, 53. 


55. Eyston v. Studd, Plowd. 459, 
75 Reprint 688; Hill v. Grange, Plowd. 
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NPN tee 2 87 S.W. 8, 112 Mo.App. 
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Ill.—People v. Stratton, 167° N.H. 
381, 3885 Til. 455; Furlong v. South 
Park, 151 N.H. 510, 320 Il. 507; Smith 
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163; Uphoff v. Industrial Board of 
Illinois, 111 N.B. 128, 271 Ill. 312, L.R, 
A.1916E 329, Ann.Cas.1917D 1; Hoyne 
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| ute upon a case within the words, but not within 
the purpose of the statute.** This principle of con- 
struction was formerly applied,** especially to early 
acts of parliament,®> which were brief and general 
in their terms; but the doctrine of equitable con- 
struction has now been abandoned,*® although con- 
science and equity right are still to be considered 
in construing a doubtful statute.‘ 


[§ 573] (3) Spirit or Letter. ; 
the general object of giving effect to the intention 
of the legislature, the eourts are not controlled by 
the literal meaning. of the language of the statute,°*® 
but the spirit or intention of the law prevails over 
the letter. thereof,®® it being generally recognized 
that whatever is within the spirit of the statute 


In pursuance of 


v. Danisch, 106 N.E. 341, 264 Ell. 467. 


Iowa.—Oliphant v. Hawkinson, 183 
N.W. 805, 192 Iowa 1259, 33 A.L.R. 
1433. 


N.Y.—Bell v. New~ York, t1 .N.E.- 
495, 105 N.Y. 139, 26 N.Y.Wkly.Dig. 
78; In re McDonald, 233 N.Y.S. 368, 
225 App.Div. 403 [rev 225 N.Y.S. 185, 
130 Misc. 631]. 
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Ozawa v. U. S., 43 S.Ct. 65, 260 U.S. 
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Conn., v. United States, 130 C.C.A. 
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532, 158 F. 270 [cert den 28 S.Ct. 760, 
209 U.S. 549, 62 L.Ed. 921]; -U. S.ww 
Jackson, 75 C.C.A. 41, 143 F. 783 [rev 
140 F. 266]; Rigney v. Plaster, 88 F. 
G86. Pail 38. CCA 25 On. We tos” Weise 
v. Buchanan, 9 F. 689, 4 Hughes 487; 
Baring v. Erdman, 2 F.Cas.No. 981; 
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681, 79 Cal.App. 726]; Meier v, Su- 
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Stanislaus County, 227 P. 490, 67 Cal. 
App. 135; McGrath v. Kaelin, 225 P. 
34, 66 Cal.App. 41; Peo. v. Merrill, 140 
P, 1075, 24 Cal.App. 206; Ex p. Mills 
Sing, 112 P. 582, 14 Cal.App. 512. ; 
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Wabash, etce., R. Co. v. Binkert, 106 
Ii. 298; Perry County v. Jefferson 
County, 94 Ill. 214; Boyer v. Onion, 
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Yount, 120 N.E. 618, 68 Ind.App. 378; 
Pickett v. Toledo, etc., R. Co., 111 N.E. 
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N.J.Law 333; Jersey Co. Asso- 
ciates v. Davison, 29 N.J.Law 415; 
State v. Clark, 29 N.J.Law 96; Brown 


[59 C.J.] 965 


v. Wright, 13 N.J.Law 240; In re Mer- 
rill, 102 A. 400, 88 N.J.Eq. 261. 


N.M.—State vy. Southern Pac. Co., 
281 P. 29, 34 N.M. 306; Ex p. De Vore, 
136 P. 47, 49, 18 N.M. 246 [cit Cyc]; 
herritory | V...erather, 135 (Py 8s, 71s 
N.M. 195. ; 


N.Y.—Brustein v. New Amsterdam 
Casualty Co., 174 N.E. 304, 255 N.Y. 
137; City Bank Farmers’ Trust Co. 
v. New York Cent. R. Co., 170 N.E. 
489, 253 N.Y. 49, 69 A.L.R. 940; Surace 
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per. 362; Ritter v. Wray, 45 Pa.Super. 
440; Locomobile Co. v. Malone, 25 
Pa.Dist. 977; In re College Ave. 
Bridge, 9 Pa.Dist. 15; League v. Rans- 
ley, 35 Pa.Co. 273; Hngle v. Reichard, 
4 Pa.Co. 48; Hunt v. Rice, 1 Pa.Co. 
557; Eshleman’s Appeal, 1 Leg. 
Chron. 245; Jefferis v. Shearer, 5 
Phila. 330. 

Philippine.—McMicking v. Lichauco, 
27 Philippine 386; In re Allen, 2 Phil- 
ippine 630. 

Porto Rico.—Battistini v. Crosas, 1 
Porto Rico Fed. 62; Fernandez vy. Pes- 
cay, 26 Porto Rico 735; Vivaldi v. 


966 [59 C.J.] 


is within the statute although it is not within the 
letter thereof,®® while that which is within the 


Mariani, 10 Porto Rico 420. 


S.cC.—Carter v. Barnes, 68 S.H. 1054, 
a S.C. 102; Ham v. McClaws, 1 S.C.L. 
3. 


SIk—Brookings County v. Mur- 
phy, 121 N.W. 793, 23 S.D. 311. 


Tenn.—Peay v. Graham, 35 S.W. 
(2d) 568, 162 Tenn. 153; Trotter v. 
State, 12 S.W.(2d) 951, 158 Tenn. 264; 
Hunter v. Harrison, 288 S.W. 355, 154 
Tenn. 590; Warren v. Commerce Un- 
ion Bank, 274 S.W. 539, 152 Tenn. 67; 
Knox v. Emerson, 131 S.W. 972, 123 
Tenn. 409; State v. Clarksville, etc., 
Turnpike Co., 2 Sneed 88. . 


Tex.—Walker v. Haley, 214 S.W. 
295, 110 Tex. 50 [rev (Civ.App.) 181 
S.W. 559]; Padgitt v. Ft. Worth, etce., 
R. Co., 186 S.W. 442, 104 Tex. 249; 
Edwards v. Morton, 46 S.W. 792, 92 
Tex. 152; Petroleum Casualty Co. v. 
Williams, (Commn.App.) 15 S.W.(2d) 
553 [aff (Civ.App.) 4 S.W.(2d) 631]; 
Moody v. San Saba County Water 
Control, ete., Dist. No. 1 (Civ.App.) 
293 S.W. 845; Frass v. Darronzett In- 
dependent School Dist., (Civ.App.) 277 
S.W. 751; Eastern Texas Electric Co. 
v. Woods, (Civ.App.) 230 S.W. 498; 
Millers’ Mut. Fire Ins. Co. v. City of 


- Austin, (Civ.App.) 210 S.W. 825; Cam- 


en Fire Ins. Ass’n v. Missouri, K. & 

T. Ry. Co. of Texas, (Civ.App.) 175 
S.W. 816; Von Diest v. San Antonio 
Tract. Co., 77 SW. 632, 33 Tex.Civ: 
App. 577; Oliver v. State, 144 S.W. 
604, 65 Tex.Cr. 150. 


Utah.—State v. Franklin, 226 P. 674, 
63 Utah 442. 


Vt.—In re Howard, 68 A. 513, 80 Vt. 
ae Ryegate v. Wardsboro, 30 Vt. 


Va.—Jones v. Rhea, 107 S.H. 814, 


130 Va. 345. 


Wash.—American Surety Co. of 
New York v. Fishback, 163 P. 488, 95 
Wash. 124. 


W.Va.—State v. Harden, 58 S.E. 715, 
60 S.H. 394, 62 W.Va. 313; Wellsburg, 
etc., R. Co. v. Panhandle Traction Co., 
48 S.E. 746, 56 W.Va. 18; Old Domin- 
ion Bldg., etc., Assoc, v. "Sohn, 46 S.E. 
222, 54 W.Va. 101. 


Wis.—State v. Smith, 199 N.W. 954, 
184 Wis. 309; In re Decker, 195 N.W. 
316, 181 Wis. 484; State v. Douglas 
County Super. Ct., 186 N.W. 748, 176 
Wis. 269; Pfingsten v. Pfingsten, 159 
N.W. 921, 164 Wis. 308; State v. Hel- 
mann, 158 N.W. 286, 163 Wis. 639; 
Abbot v. City of Milwaukee, 134 N.W. 
137, 148 Wis. 26; State v. Railroad 
Comm., 117 N,W. 846, 187 Wis. 86; 
Wisconsin Industrial School v. Clark 
County, 79 N.W. 422, 103 Wis. 651; 
Gilkey v. Cook, 18 N.W. 639, 60 Wis. 
133. 


Eng.—Caledonian R. Co. v. 
British R. Co., 6 App.Cas. 114. 


Can.—McBratney v. McBratney, 59 
Can.S.C. 550. 


B.C.—Wilgress v. Ritchie, 28 B.C. 
345, 52 Dom.L.R. 543. 


N.B.—Rex v. Folkins, 43 N.B. 538. 
Ont.—Fitzgerald v. Wilson, 8 Ont. 


North 


559; In re Toronto, 41 Ont.L. 352; 
Patterson v. McCarthy, 35 U.C.Q.B. 
14, 


“The construction -of a_ statute 
should never be so rigid and technical 
as to defeat the purpose of the legis- 
lation. We should ascertain from its 
language what is its will, and decide 
accordingly.” Kleybolte v. Block 
Mountain Timber Co., 66 S.E. 6638, 665, 


STATUTES 


151 N.C. 635. 


[a] Thus, in construing a statute, 
the terms used should be given a sub- 
stantial although limited field of op- 
eration, but need not be given a scope 
of operation coextensive with their 
literal import. Bank of Weston v. 
Thomas, 83 S.E. 985, 75 W.Va. 321. 


[b] Exception may not be raised 
as matter not within spirit of stat- 
ute unless a reason for the exception 
is imperative or at least reasonably 
clear. In the Matter of Tome Taro, 
4 HawaiiFed. 271. 


60. U.S.—New York v. Davis, 7 Pp, 
(2d) 566. 


Ala.—Birmingham v. Southern Ex- 
press Co., 51 So. 159, 164 Ala. 529. 


Ill— Peo. v. Stratton, 167 N.E. 31, 
835 Ill. 455; Peo. v. McEldowney, 140 
N.E. 12, 308 Ill. 575; Peabody v. Rus- 
sel, 1384 N:E. 148, 301 Ill. 439; Peo. v. 
Wallace, 126 N.E. 175, 291 Ill. 645; 
Bowman v. Industrial Commn., 124 
N.E. 373, 289 Ill. 126; Smith v. Logan 
County, 119 -N:E. 932, 284 Ill. 163; 
Louisville, ete., R. Co. v. Illinois In- 
dustrial Bd., 118 N.E. 483, 282 Ill. 136; 
ee v. Danisch, 106 N.E 341, 264 
Tl. " 


Ind.—Hyland v. Rochelle, 100 N.E. 
842, 179 Ind. 671; Cummins v. Pence, 
91 N.BW529,.174 Ind. 115; 
Yount, 120 N.E. 618, 68 Ind.App. 378; 
Sharp v. State, 99 N.E. 1072, 54 Ind. 
App. 182. 


Iowa.—Oliphant v. Hawkinson, 183 
NW. 805, 192 Iowa 1259, 33 A.L.R. 


‘Me.—Brackett v. Chamberlain, 98 A. 
933, 115 Me. 335; Orono v. Bangor R., 
etc., Co., 74 A. 1022, 105 Me. 428. 


Mont.—State v. Long, 117 P. 104, 
43 Mont. 401. 


N.H.—Glover v. Baker, 83 A. 916, 76 
N.H. 393; State v. People’s Nat. Bank, 
a 642; 75° N.H. 27, 21° Ann-Cas, 


N.J.—Etz v. Weinmann, 150 A. 436, 
106 N.J.Eq. 209. 


N.Y.—Flynn v. Prudential Ins. Co., 
100 N.E. 794, 207 N.Y. 315; Riggs v. 
Palmer, 22 N.E. 188, 115 N.Y. 506, 12 
Am.S.R. 819, 5 L.R.A. 340, 23 Abb.N. 
Cas. 452; In re Rapid Transit Comrs., 
112 N.Y.S. 619, 128 App.Div. 103 [mod 
90 N.E. 456, 197 N.Y. 81, 36 L.R.A.N.S. 
647, 18 Ann.Cas. 366]; Drew v. Vil- 
lage of White Plains, 142 N.Y.S. 577, 
157 App.Div. 394; McCabe v. ‘Aulls, 
205 N.Y.S. 689, 123 Misc. 471; Grems 
v. Traver, 148 N.Y.S. 200, 87 Mise. 644 
[aff 149 'N.Y.S. 1085, 164 App. Div. 
968]; Kirby v. State, 125 N.Y.S. 742, 
68 Misc. 626. 


Okl.—Brown v. Miller, 215 P. 748, 
89 Okl. 287. 


S.D.—State v. Polley, 189 N.W. 118, 
30 S.D. 528. 


Tex.—Eastern Texas Electric Co. 
v. Woods, (Civ.App.) 2380 S.W. 498; 
Headlee y. Fryer, (Civ.App.) 208 S.W. 
213; Kirk v. Morley, 127 S.W. 1109, 
60 Tex. Civ.App. 53; Oliver v. State, 
144 S.W. 604, 65 Tex.Cr. 150. 


Vt.—Caledonia County Grammar 
School v. Kent, 84 A. 26, 86 Vt. 151. 


Wash.—Nicholson y. Kilbury, 141 
P. 1043, 80 Wash. 500. 


W.Va.—McVey v. Chesapeake, etc., 
‘Tel. Co., 138 S.E. 97, 103 W.Va. 519. 


61L. U.S.—In re Di Torio, 8 F.(2da) 
279; Aetna Explosives Co. v. U. S., 9 
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letter, although not within the spirit, is not with- 
in the statute.®? 


Effect will be given the real in- 


Cust.A. 298 [cert gr 40 S.Ct. 483, 253 
U.S. 481, 64 L.Ed. 1023, aff 41 S.Ct 
513, 256 "U.S. 402, 65 L.Ed. 1013]. 


Ala.—Birmingham v. Southern Ex- 
press Co., 51 So. 159, 164 Ala. 529. 


Ark.—Jordan v. State, 144 S.W. 
1197, 102 Ark. 679; Jefferies v. State, 
144 S.W. 514, 102 Ark. 373. 


Colo.—National Surety Co. -v. Scha- 
fer, 140 P. 199, 57 Colo. 56. 


D.C.—London, ete., Indemn. Co. of 
America v. Smoot, 287 F. 952, 52 App.. 
378; Washington Terminal Co. v. 
D. C., 36 App. 186. 


Ill.— Peo. v. McEldowney, 140 N.E.. 
12, 308 Ill. 575; Peabody v. Russel, 
134 N.E. 148, 301 IH. 439; Peo. v. 
Wallace, 126 N.E. 175, 291 Ill. 645; 
Bowman v. Industrial Commn., 124 
N.E. 373, 289 Ill. 126; Smith v. Logan 
County, 119 N.E. 932, 284 Ill. 163; 
Louisville, etc., R. Go. v. Illinois In- 
dustrial Bd., 118 N.E. 483, 282 Ill. 1363. 
Hoyne v. Danisch, 106 N.E. 341, 264 
Ill. 467; Krome v. Halbert, 104 N.E. 
1066, 263 Ill. 172 {aff 183 Il. ‘App. Gyan is |e 


Ind.—Ramsey v. Yount, 120 N.E. 
618, 68 Ind.App. 378. 


Iowa.—Oliphant v. Hawkinson, 183: 
pede 805, 192 Iowa 1259, 33 A.L.R. 
cay 


Me.—Comstock’s Case, 152 A. 618, 
129 Me, 467; Brackett v. Chamber- 
lain, 98 A. 933, 115 Me. 335; Craugh-. 
well v. Mousam River Trust Co., 95 
A. 221, 113 Me. 531; Georgetown v. 
Hanscome, 79 A. 357, 108 Me. 131. - 


N.H.—Attorney General v. Gates, 
116 A. 448, 80 N.H. 280; Smith vy, 
American Car Sprinkler Co., 97 A. 
872, 78 N.H. 152; Boston, ete., R. Co. 
v. State, 93 A. 306, 77 N.H. 437; Glover 
Ve Baker, (83 Ain916.).06) IN. Ee ades 


-| State v. People’s Nat. Bank, 70 A. 542, 


75 N.H. 27, 21 Ann.Cas. 1204. 


N.J.—Donohue v. Campbell, 121 A. 
700, 98 N.J.Law 755; In re Bloechl, 
(Prerog.) 128 A. 398. 


N.Y.—Walden v. Jamestown, 70 
N.E. 466, 178 N.Y. 213; Riggs v. Palm- 
er, 22 N.E. 188, 115 N.Y. 506, 12 Am) 
S.R. 819, 5 L.R.A. 340, 23 Abb.N.Cas. 
452; Delafield Ws Brady, 15 N.E. 428, 
108 "NLY. 524, 28 Wkly.Dig. 150; In re 
New York Water Supply Ba., 144 
N.Y.S. 373, 159 App.Div. 279 [aft 142: 
N.Y.S. 83, 81 Misc. 19, rev 105 N.E. 
213, 211 N.Y. 174, motion to amend re- 
mittitur gr 105 N.E. 1081, 211 N.Y. 
609]; Peo. v. Lane, 116 N.Y.S. 990, 132 
App.Div. 406, 23 N.Y.Cr. 435 [aff 89 
N.E. 1108, 196 N.Y.. 520]; McCabe v. 
Aulls, 205 N.Y.S. 689, 123 Mise. 471;. 
Grems v. Traver, 148 N.Y.S. 200, 87 
Mise. 644 [aff 149 N.Y.S. 1085, 164 
App.Div. 968]. 


N.D.—Power v. Hamilton, 132 N.W.. 
664, 22 N.D. 177. 


Okl.—Brown v. Miller, 215 P. 748, 
89 Okl. 287; Reynolds v. Phipps, 213. 
P. 855, 89 Okl. 21; De Hasque v. Atchi- 
son, ete., R. Con 173 P. 73, 68 Okl, 183,,. 
L.R.A.1918F 259. 


Pa.—Citizens’ Electric Illuminating 
Co. v. Lackawanna, ete., R. Co., 99 A. 
465, 255 Pa. 176. 


S.D Spry v. Polley, 1389 N.W. 118,. 
30 S.D. 528. 

ecm ee Texas Electric Co. v. 
Woods, (Civ.App.) 230 S.W. 498; Kirk 
v. Morley, 127 S.W. 1109, 60 Tex.Civ. 
App. 53; Oliver v. State, 144 S.W. 604, 
65 Tex.Cr, 150. 


W.Va.—State v. Myers, 82 S.E. 270,. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tention even though contrary to the letter of the 
The rule of construction according to the 


law.°? 


STATUTES 


spirit of the law is especially applicable where ad- 


14 W.Va. 488. 


[a] Thus, where some collateral 
matter which is absurd and manifest- 
ly repugnant to common reason arises 
out of the general words of a stat- 
ute, the court is to conclude that this 
is a consequence which the legisla- 
ture did not foresee, and, as to it, to 
disregard the statute. Donohue v. 
Campbell, 121 A. 700, 98 N.J.Law 755. 


62. U.S.—Baltzell v. Mitchell, 3 
F.(2d) 428 [aff 1 F.(2d) 29, cert den 
roi 510, 268 U.S. 690, 69 L.Ed. 


Ark.—Summers v. Woodruff Coun- 
ty Road Impr. Dist. No. 16, 254 S.W. 
696, 160 Ark. 371. 


Cal.—In re Chadbourne, 114 P, 1012, 
15 Cal.App. 363. 


Fla.—City of West Palm Beach v. 
Amos, 130 So. 710; State v. Sullivan, 
116 So, 255, 95 Fla. 191. 


Ind.—Northern Indiana R. Co. v. 
Lincoln Nat. Bank, 92 N.E. 384, 47 
Ind.App. 98. 


Me.—Craughwell v. Mousam River 
Trust Co., 95 A. 221, 113 Me. 531; In- 
habitants of Orono v. Bangor Ry. & 
Electric Co., 74 A, 1022, 105 Me. 428. 


Md.—Hagerstown v. Littleton, 123 
A. 140, 143 Md. 591; Baltimore v. Wil- 
liams, 99 A. 362, 129 Md. 290; Cear- 
foss v. State, 42 Md. 403. 


Minn.—Edberg v. Johnson, 184 N.W. 
12, 149 Minn. 395. 


Miss.—Huber v. Freret, 103 So. 3, 
138 Miss. 238; Gunter vy. ‘Jackson, 94 
So. 844, 130 Miss. 637. 


Nebr.—State v. Ure, 135 N.W. 224, 
91 Nebr. 31. 


Nev.—State v. Eggers, 136 P. 100, 
36 Nev. 372. 


N.H.—Glover v. Baker, 83 A. 916, 76 
N.H. 393; State v. People’s Nat. Bank, 
70 A. 542, 75 N.H. 27, 21 Ann.Cas. 1204. 


N.Y.—Allen v. Stevens, 55 N.E. 568, 
161 N.Y. 122; Spencer v. Myers, 44 
N.E. 942, 150 N.Y. 269, 34 L.R.A. 175, 
55 Am.S.R. 675; Peo. v. Lacombe, 1 
N.E. 599, 99 N.Y. 43; Travis v. Ameri- 
can Cities Co., 182 N.Y.S. 394, 192 App. 
Div. 16 [aff 135 N.B. 896, 233 N.Y. 
510]; In re Watkins’ Estate, 194 
N.Y.S. 342, 118 Misc. 645; In re Wat- 
kins, 194 N.Y.S. 342. 


N.D.—State v. Hanson, 113 N.W. 
371, 16 N.D. 347 [rev 30 S.Ct. 179, 215 
U.S. 515, 54 L.Ed, 307]. 


Pa.—Com. v. Provident Trust Co., 
F945 An 3715S 28R Pas 2517) Duttyr v.. 
Cooke, 86 A. 1076, 2389 Pa. 427, Ann. 
Cas.1915A 550; Settlemoyer v. Penn- 
Sylvania R. Co., 29 Pa.Dist. 156. 


Tex.—Oliver v. State, 144 S.W. 604, 
65 Tex.Cr. 150. 


Vt.—In re Curtis, 92 A. 965, 88 Vt. 
445, 


Wash.—State v. Northern Pac. Ry 
Co., 161 P. 850, 94 Wash. 10 [aff 166 
Pp 793, 97° Wash. 701]. 


63. U.S.—U. S. v. Katz, 46 S.Ct. 
513, 271 U.S. 354, 70 L.Ed. 986 [aff 
5 F. (2d) 527]; U.S. v. Chase Securi- 
ties Corp., 24 F.(2d) 500 [cert den 48 
S.Ct. 561, 277 U.S. 600, 72 L.Ed. 1008]; 
New York v. Davis, TF. (2a) 566; U. 
S. v. Baltimore Post Co., 2 F.(2d) 761 
[aff 45 S.Ct. 560, 268 U.S. 388, 69 L.Ed. 
1009]; U. S. v. Sischo, 262 F. 1001 
[aff 270 F. 958, cert gr 41 S.Ct. 624, 
256 U.S. 688, 65 L. Ed. 1172, aff 43 
S.Ct. 88, 260 U.S. 697; 67 L.Ed. 469, 
rev 43 S.Ct. 511, 262 U.S. 165, 67 L.Ed. 


925]; U. S. v. Hogg, 112 F. 909, 50 
C.C.A. 608 [aff 111 F. 2927; Interna- 
tional Forwarding Co. v. we S.; 
Cust.App. 539. 


Cal.—McGrath vy. Kaelin, 225 P. 34, 
66 Cal.App. 41. 


Conn. it gabats s App., 79 A. 742, 84 
Conn. 234 


Fla—State v. Sullivan, 116 So, 255, 
95 Fla. 191. 


Hawaii.—Chong Yet You vy. Rose, 23 
Hawaii 220; In re Inter-Island Steam 
Nav. Co., 21 Hawaii 6. 


Ill.—Mitchell v. Lowden, 123 N.E. 
566, 288 Ill. 327; Condon v. Chicago, 
94 N.H. 976, 249 Ill. 596. 


Ind.—Woodring v. McCaslin, 104 
N.E. 759, 182 Ind: 134; State v. Bar- 
tholomew, 95 N.H. 417, 176 Ind. 182; 
People’s Trust, ete., Bank v. Hennes- 
sey, (App.) 153 N.E. 507 [superseding 
149 N.E. 365]; Pickett v. Toledo, etce., 
R. Co., 111 N.E. 434, 61 Ind.App.. 26; 
Steiert v. Coulter, 102 N.E. 113, 103 
N.E. 117, 54 Ind.App. 643; Vollmer v. 
Dubois County, 101 N.E. 321, 53 Ind. 
App. 149; Sell v. Keiser, 96 N.H. 812, 
49 Ind.App. 101. 


Iowa.—Trainer v. Kossuth County, 
201 N.W. 66, 199 Iowa 55. 


Ky.—Com. v. Fenley, 225 S.W. 154, 
189 Ky. 480; Hopkins v. Dickens, 222 
S.W. 101, 188 Ky. 368; Neutzel v. 
Ryans, 211 S.W. 852, 184 Ky. 292; 
Baker v. Com., 205 S.W. 399, 181 Ky. 
437; Lenferman v. Vanzile, 150 S.W. 
1008, 150 Ky. 751, Ann.Cas. 1914D 563. 


- La.—State v. Joseph, 78 So. 663, 143 
Tua. 428, U.R.A.1918E 4062. 


Me.—Fennessey’s Case, 113 A. 302, 
120 Me. 251. 


Minn,—Edberg v. 
W. 12, 149 Minn, 395. 


Miss.—Robertson v. Texas Oil Co., 
106 So. 449, 141 Miss. 356. - 


Neb.—Hevelone v. Beatrice, 234 N. 
W. 79, 120 Neb. 648; In re Hapeman, 
167 N.W. 792, 102 Neb. 550; State v. 
Grimes, 154 N.W. 544, 98 Neb. 762. 


N.H.—State v. People’s Nat. Bank, 
70 A, 542, 75 N.H. 27, 21 Ann.Cas. 
1204. 


N.J.—Jensen vy. Woolworth Co., 106 
A. 808, 92 N.J.Law 529; State v. Clark, 
29 N.J.Law 96; Bourne v. Levine, 134 
A. 660, 100 N.J. Eq. 141. 


N.M.—State v. Southern Pac. Co., 
281 P. 29, 34 N.M..306; Ex p. De Vore, 
ee P. 47, 49, 18 N.M. 246 [cit Cyc]. 


Y.—Grimshaw v. Gnudi, 240 N. 
VS 90, 136 Mise. 443. 


N.C.—State v. Barksdale, 107 S.E. 
505, 181 N.C: 621. 


Okl. WEL aes v. Haskell, 116 P. 805, 
31 Okl. 


Regn 1 v. Gates, 206 P. 863, 104 
@r. 112. 


Pa.—In re Foster, 
Pa. 92. 

Philippine.—In re Allen, 2 Philip- 
pine 630. 

Porto Rico.—Vivaldi v. Mariani, 10 
Porto Rico 420, 


S.C.—Carter y. Barnes, 68 S.E. 1054, 
87 S.C. 102; Stackhouse v. Rowland, 
68 S.E. 561, 86 S.C. 419. 


Tex.—Kirk y. Morley, 127 S.W. 1109, 
60 Tex.Civ.App. 53. 


Va.—Buzzard v. Com., 134 Va. 641, 
114 S.B. 664. 


Johnson, 184 N. 
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herence to the letter would result in absurdity®? or 
injustice,** or would lead to contradictions,®® or 


W.Va.—Click v. Click, 127 S.H. 194, 
98 W.Va. 419; Coal & Coke Ey Con ive. 
Conley, 67 S.E. 613, 67 W.Va. 129. 


Wis. ee. v. Kellogg, 205 N.W. 
896, 188 Wis. 97 


Eng.—Ex p. Walton, 17 Ch.D. 746. 


Alta.—In re Richard Co., Ltd., 11 
Alta.L. 495. 


[a] Gross absurdity.—A bsurdity 
warranting a court in adopting har- 
monious construction of a_ statute 
must be so gross as to shock the gen- 
eral moral or common sense. Crooks 
v. Harrelson, .51 S.Ct. 49, 282 U.S. 55, 
75 L.Ed. 156 [aff 35 F. (2d) 416, _aft 
28 F.(2d) 510]. 


64, Conn.—Newton’s App., 
742, 84 Conn, 234. 


D.C.—Tillinghast PR ES 25 
F.(2d) 531, 58 App. 107 


Hawaii.Rathburn v. Kaio, 23 Ha- 
waii 541, 544 [cit Cyc]. 


Ind.—Woodring v. McCaslin, 104 
N.E. 759, 182 Ind. 134; State v. Bar- 
tholomew, 95 N.H. 417, 176 Ind. 182; 
People’s Trust, ete., Bank v. Hen- 
nessey, (App.) 153 N.B. 507 [super- 
seding 149 N.E. 365]; Pickett v. To- 
ledo, etc., R. Co., 111 N.E. 434, 61 Ind. 
App. 26; Steiert v. Coulter, 102 N.F. 
113, 54 Ind.App. 648, 103 N.E. 117; 
Vollmer v. Dubois County, 101 N.E. 
321, 53 Ind.App. 149; Smith v. An- 
drews, 98 N.E. 734, 50 Ind.App. 602. 


Ky.—Baker v. Com., 205 S.W. -399, 
181 Ky. 437. 


La.—Carbajal’s Succe., 98 So. 
154 La. 1060, 30 A.L.R. 1231. 


Me.—Stewart v. Small, 110 A. 683, 
119 Me, 269. 


Mo.—Rutter v. Carothers, 122 S.W) 
1056, 223 Mo. 681. } 


Neb.—Hevelone v. Beatrice, 234 N. 
W..79, 120 Neb. 648; State v. Grimes, 
154 N.W. 544, 98 Neb. 762. 


N.H.—Carter v. Whitcomb, 69 <A, 
779, 74 N.H. 482, 17 L.R.A.N.S. 733. 


N.M.—State v. Southern Pac. Co., 
281 P..29, 34 N.M. 306. 


N.C.—State v. Bell, 115 S.H. 190, 
184 N.C. 701; McCullough vy. Scott, 
109 S.E. 789, 182 N.C, 865. 


N.D.—Power v. Hamilton, 132 N.W, 
664, 22 N.D. 177. 


Pa.—Lacey’s. Est., 19 Pa.Co. 431. 


Tex.—Leslie v. Griffin, (Civ.App.) 
23 S.W.(2d) 535 [rev (Commn.App.) 
25 S.W.(2d) 820]. 


W.Va.—Click v. Click, 
98 W.Va. 419. 


Wis.—State v. Chicago, etc., R. Co., 
108 N.W. 594, 128 Wis. 449 


Eng.—In re Bréckelbank 23 Q.B.D. 
461; Plumstead Dist, Bd. of Works v. 
Spackman, 13 Q.B.D. 878. 


Alta.—In re Richard Co., Ltd., 11 
Alta.L. 495. 


Man.—In re Excise Act, [1929] 4 
Dom.L.R, 154, 


65. U. S.—wU. S. v. Baltimore Post 
Co., 2 F.(2d) 761 [aff 45 S.Ct. 560, 268 
US. 388, 69 L.Ed. 1009]. 


Hawaii.—In re Inter-Island Steam 
Nav. Co., 21 Hawali 6. 


Ind.—Woodring v. McCaslin, 104 N. 
EH. 759, 182 Ind. 134; People’s Trust, 
etc., Bank v. Hennessey, (App.) 152 
N.E. 507 [superseding 149 N.E. 365]; 
Pickett v. Toledo, etc., R. Co., 111 N.E. 
434, 61 Ind.App. 26; Steiert v. Coulter, 
102 N.E. 118, 103 N.E. 117, 54 Ind.App. 


9 A. 


666, 


127 S.B. 194, 
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would defeat the plain purpose of the act,°® or 
where the provision was inserted through. inadver- 
In following this rule, words may be mod- 
ified or rejected and others substituted,®* or words 


tence.** 


and phrases may be transposed.®° 


of general language may be restrained by the spirit 
or reason ofthe statute,*° and may be construed to 
Apparent inaccuracies 
and mistakes in the mere verbiage or phraseology 


admit implied exceptions."? 


643; Vollmer vy. Dubois County, 101 
N.E. 321, 53 Ind.App. 149; Smith v. 
Andrews, 98 N.E. 734, 50 Ind.App, 602; 
Sell v. Keiser, 96 N.E. 812, 49 Ind. App. 
101. 


Ky.—Commonwealth v. Vanmeter, 
221 S.W. 211, 187 Ky. 807. 


N.M.—State v. Southern Pac. Co., 
281 P. 29, 34 N.M. 306. 


66. U.S.—Harper v. Victor, 212 F. 
903, 129 C.C.A. 423. 


Ala.—Harrington v. State, 76 So. 
422, 200 Ala, 480; Brown v. Pitts- 
burgh Life & Trust Co., 66 So. 699, 10 
Ala.App. 614 [rev 66 So. 489]. 


Fla.—Payne v. Payne, 89 So. 538, 
82 Fla. 219. 


Ky.—Lewis v. Creasey Corporation, 
198 Ky. 409, 248 S.W. 1046. 


Wyo.—Houghton Bros. 
274 P, 10, 40 Wyo. 57. 


67. Pond v. Maddox, 38 Cal. 572. 


68. U.S.—Camunas v. New York & 
P. R. S. S. Co., 260 F. 40, 171 C.C.A. 
76; U. S. v. Southern Pac. Co., 230 
P. 270; In re Safady Bros., 228 F, 538. 


Alaska.—Brace v. Solner, 1 Alaska 
361. 


Ark.—Graves v. McConnell, 257 S. 
W. 1041, 162 Ark. 167. 


Idaho.—Smallwood,v. Jeter, 244 P. 
149, 42 Idaho 169. 


Tll.— Peo. v. Patten, 170 N.E. 280, 
338 Ill. 385 [rev 254 Ill.App. 7]; 
Ketcham v. Board of Education of 
Community Consolidated School Dist. 
No. 201, 155 N.E. 332, 324 Ill. 314; 
Furlong v. South Park Com’rs, 151 
N.E. 510, 320 111..507; Peo. v. Wallace, 
126 N.B. 175, 291 Ill. 465; Bowman v. 
Industrial Commission, 124 N.E. 373, 
289 Ill. 126; Louisville & N. R. Co. v. 
Industrial Board of Illinois, 118 N.E. 
483, 282 Ill. 1386; Peo. v. Crawley, 113 
N.E. 119, 274 Ill. 139; Uphoff v. In- 
dustrial Board of Illinois, 111 N.E. 
128, 271 Ill, 312, L.R,A.1916E 329, Ann. 
Cas.1917D 1; State Public Utilities 
Commission v. Monarch Refrigerating 
Co., 108 N.H. 716, 267 Ill. 528, Ann.Cas. 
1916A 528; Hoyne v. Danisch, 106 N. 
B. 341, 264 Ill. 467; Dietz v. Big Mud- 
dy Coal & Iron Co., 105 N.H. 289, 263 
Ill. 480; Krome v. Halbert, 104 N.E. 
1066, 263 Ill. 172 [aff 183 Ill.App. 551); 
Iuka v. Schlosser, 97 Ill.App. 222, 


Ind.—Cyrus v. State, 145 N.B. 497, 
195 Ind. 346; J. Woolley Coal Co. vy. 
Tevault,,118 N.E. 921, 119 N.H. 485, 
187 Ind. 171; Peoria First Nat. Bank 
v. Farmers’ etc., Nat. Bank, 86 N.E. 
. 417, 171 Ind. 323, (App.) 82 N.B. 1013; 
‘Bailey v. State, 71 N.H. 655, 163 Ind. 
165. 


Iowa.—Oliphant v. Hawkinson, 188 
N.W. 805, 192 lowa 1259, 33 A-L.R. 
1433. 


Ky.—Ross v. Jefferson County Bad. 
of Education, 244 S.W. 7938, 196 Ky. 
366; Commonwealth v. Fenley, 225 
S.W. 154, 189 Ky. 480; Commonwealth 
v. Hatfield Coal Co., 217 S.W,. 125, 186 
Ky. 411; Nichols v. Logan, 213 S.W. 
181, 184 Ky. 711; Neutzel v. Ryans, 


vy. Yocum, 


STATUTES 
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So the meaning 


211 S.W. 852, 184 Ky. 292; Coremon- 
wealth v. Stahr, 172 S.W. 677, 162 Ky. 
388; James v. U. S. Fidelity, etc., Co., 
117 S.W. 406, 133 Ky, 299. 


Miss.—Wray v. Kelly, 53 So. 492, 
98 Miss. 172, 


Mo.—City of St. Louis v. Murta, 222 
S.W. 430, 283 Mo. 77; Glaser v. Roths- 
child, 120 S.W. 1, 221 Mo. 180, 22 L. 
R.A.N.S. 1045, 17 Ann.Cas. 576 [rev 
80 S.W. 332, 106 Mo.App. 418]. 


Mont.—State v. District Court of 
Second Judicial Dist. in and for Sil- 
a Bow County, 272 P. 525, 83 Mont. 


N.M.—Ex p. De Vore, 136 P. 47, 49, 
18 N.M. 246 [cit Cyc]. 


N.Y.—Archer v. Equitable Life As- 
sur. Soc. of United States, 112 N.E. 
433, 218 N.Y. 18; In re Stoekwell, 206 
N.Y.S. 834, 210 App.Div. 753; Farm- 
ers’ Loan, ete., Co. v. New York Cent. 
R. Co.,.236 N.Y.S. 250, 134 Misc. 778. 


Okl.—Protest of Chicago, R. I. & 
P. Ry. Co., 279 P. 319; Oklahoma Coal 
Co. v. Atkinson, 247 P. 366, 121 Okl. 
59 [error dism 47 S.Ct. 241, 273 U.S. 
773, 71 L.Hd. 885]; Trustees’, Execu- 
tors’ & Securities Ins. Corp. v. Hoot- 
ON, D1 Jes. 22005. 53" OK 2530; olakt AG 
1916EH 602. 


Pa.—Konagiskie v. Kolesa, 
Dist.&Co. 302. 


Philippine.—U. S. v. Paguirigan, 14 
Philippine 450. ie 


Tenn:—Bristol v. Bank of Bristol, 
21 S,W.(2d) 620, 159 Tenn. 647; Sol- 
vent Savings Bank & Trust Co. v. 
Walker, 157 S.W. 66, 128 Tenn. 22; 
Kirk v. State, 150 S.W. 83, 126 Tenn. 
7, Ann.Cas.1913D 1239; Ashby v. 
State, 1389 S.W. 872, 124 Tenn. 684. 


Tex.—Morton Salt Co. v. Wells, 
(Civ.App.) 35 S.W.(2d) 454. 


Wis.—State v. Gregory, 232 N.W. 
546; Foster v. Sawyer County, 221 
N.W.. 768, 197 Wis. 218; State v. 
Board of Canvassers of Milwaukee 
County, 150 N.W. 554, 159 Wis. 249; 
State v. State Board of Canvassers, 
150 N.W. 542, 159 Wis. 216, Ann.Cas, 
1916D 159; State v. Frear, 128 N.W. 
1061, 144 Wis. 58; State v. Phelps, 128 
ae 1041, 144 Wis. 1, 35 L.R.A.N.S. 
353. 


oe Fae v. Vasey, [1905] 2 K.B. 


GPa, 


B.C.—In_ re Pacific Great Bastern 


R. Co.; 22 B.C. 4. 


[a] Limitation on rule.—Although 
a change in language is sometimes 
warranted to give effect to legislative 
intent, it is not justifiable to change 
the clear import of a word in one pro- 
vision ‘to give effect to a provision of 
uncertain and doubtful meaning, 
which is inimical to the general pur- 
pose and intent of the statute as well 
as irreconcilably inconsistent with 
an associated provision harmonizing 
with legislative intent. Smith  v. 
Board of Trustees of Barnes City, 245 
P.: 178, 198 Cal. 301; 


69. Milam v. Davis, 123 So. 668, 97 
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will be overlooked to give effect to the spirit of 
However, to permit the application of 
the principle under diseussion, there must be some- 
thing in the statute which makes it clear that the 
legislature did not intend that. the letter of the 
statute was to prevail.7* 
clear from ambiguity, the letter of it is not to be 
disregarded on the pretext of pursuing its spirit."* 

[§ 574] (d) Effect and Consequences. 


When the law is free and 


As courts 


Fla. 916 [cert den 50 S.Ct. 82, 280 U.S. 
601, 74 L.Ed. 646]. 

70. U.S.—-Price v. Forrest, 19 S.Ct. 
434, 173 U.S. 410, 43 L.mda. 749; Tsoi 
Sim v.U.) Si), 446 I. © 9:20; -54* .C7C.Ac 
154. 


D.C.—Moss v. U. S., 29 App. 188. 


Me.—Carrigan v. Stillwell, 59 A. 
683, 99 Me. 434, 68 L.R.A. 386. 


Mo.—Perry v. Strawbridge, 108 S. 


W. 641, 209 Mo. 621, 123 Am.S.R. 510,” 


16 L.R.A.N.S. 244, 14 Ann.Cas. 92; 
Kane v. Kansas City, etc., R. Co., 20 
S.W. 532, 112 Mo. 34; Walton v. Har- 
ris, 73 Mo. 489; Hobein vy. Murphy, 
20 Mo. 447, 64 Am.D. 194. 


N.Y.—Murray v. New York Cent. R. 
Co., 3 Abb.Dec. 339, 4 Keyes 274. 


N.C.—McCullough v. Scott, 109 S.E. 
789, 182 N.C. 865. 


N.D.—Power v. Hamilton, 132 N.W. 
664,°22 N.D. 177. 


o ppaneana ms v. Gutelius, 6 Pa.Co. 


Tex.—Bailey v. State, 284 S.W. 574, 
104 Tex.Cr. 432. 


Limitation on meaning of general 
words see infra § 580. 


71. U.S.—In re Di Torio, 8 F.(2d) 
279; Jones y. U.'S., 50 Ct.Cl. 344. 


Conn.—Kelley V. Killourey, 70 <A. 
1031, 81 Conn. 320, 129 Am.S.R. 220, 
15 Ann.Cas. 163; Woolf v. Chalker, 
31, Conn, 121, 81 Am-D. 175. 


D.C.—Garrison v. D. C., 80 App. 515. 


Mass.—Plumley v. Birge, 124 Mass. 
57, 26 Am.R.-645. 


N.H.—Quimby v. Woodbury, 63 N. 
Be 20: 


N.Y.—Millheiser v. Beau-Site Co., 
223 N.Y.S. 733, 129 Misc. 855. 


N.C.—McCullough vy. Scott, 109 S.B. 
789, 182 N.C. 865. 


R.I.—Peck v. Williams, 54 A. 381, 
24 R.I. 583, 61 L.R.A. 351. 


Vt.—State v. Audette, 70 A. 833, 81 
Vt. 400, 130 Am.S.R. 1061, 18 L.R.A. 
N:S: 527: 


72. State v. Bartholomew, 95 N.E. 
417, 176 Ind. 182, Ann.Cas.1914B 91. 


73. Crooks y. Harrelson, 51 S.Ct. 
49, 282 U.S. 55, 75 L.Ed. 156 [aff 35 F. 
(2d) 416 (aff 28 F.(2d) 510)]; Board 
of Revenue v. McDanal, 105 So. 191, 
213 Ala. 349; State v. Tunnicliffe, 124 
So. 279, 98 Fla. 731. 


74  La.—State v. Breaux, 125 So. 
2838, 169 La. 394 [rev 121 So. 621, 11 
La.App. 529]; Shreveport vy. South- 
western Gas, etc., Co., 74 So. 559, 140 
La. 1078; Gooden v. Lincoln Parish 
Police Jury, 48 So. 196, 122 La. 755; 
Item Co. vy. National Dyers, ete., Co., 
15 La.App. 108 [foll 130 So. 882, 15 
La.App. 339]; State ex rel. Lanier v. 
Tangipahoa Parish Police Jury, 120 
So. 249, 9 La.App. 727. ¢ 


Mo.—State ex rel. Liggett & Myers 
Tobacco Co. v. Gehner, 292 S.W. 1028, 
316 Mo. 1075. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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are not at liberty to construe a statute when the 
language is plain, but must give effect to the leg- 
islative intent as expressed by the language,’ it 
follows that where the language adequately express- 
es the intention of the legislature, it must be given 


Mont.—State v. State Highway 
Commn., 267 P. 499, 82 Mont. 382; 
spare v. Fischl, 175 P. 878, 55 Mont. 


N.C.—State v. Earnhardt, 
960, 170 N.C. 725. 


Bea eG Vamtace, ci, OrCcA. 


86 S.E. 


Porto Rico.—Apente v. Atlas Com- 
mercial Co., 27 Porto Rico 228. 

Va.—Saville v. Virginia R., 
Co., 76 S.E. 954, 114 Va. 444. 


[a] Exception to rule.—A 
prohibiting departure from the nat- 
ural meaning of unambiguous lan- 
guage has an exception, where the 
literal meaning is absurd. State ex 
rel. Liggett & Myers Tobacco Co. v. 
Gehner, 292 S.W. 1028, 316 Mo. 1075. 


75. See supra § 569. 


76. U.S.—Bate Refrigerating Co. 
v. Sulzberger, 15 S.Ct. 508, 157 U.S. 
1, 39 L.Ed. 601; Denn vy. Reid, 10 
Pet. 524, 9 L.Ed. 519; Ladew v. Ten- 
nessee Copper. Co., 179 F. 245 [aff 
31.S.Ct. 81, 218 U.S. 357, 54 L.Bd. 1069 
Ais 7 S.Ct. 84, 218 U.S. 369, 54 L.Ed. 
073)]. 


Ala.—Age-Herald Pub. Co. v. Hud- 
dleston, 92 So. 193, 207 Ala. 40, 87 A. 
L.R. 898; Smith v. Stiles, 70 So. 905, 
195 Ala. 107; Van Houtan v. Black, 
67 So. 1008, 191 Ala. 168. 


Ark.—Walker v. Allred, 20 S.W. (2d) 
116, 179 Ark. 1104. 


Hawaii.—In re Begas, 29 Hawaii 
830. 


Idaho.—State vy. Jutila, 202 P. 566, 
34 Idaho 595. 


Ill.— City of Decatur v. German, 142 
N.E. 252, 310 Ell. 591; Fowler v. Johns- 
ton City, etc., Coal, etc., Co., 127 N.E. 
31, 292 Ill. 440; Staley y. Illinois Cent. 
R. Co., 109 N-E. 342, 268 Ill. 356, L.R. 
A. 1916A 450 [rev 186 Ill.App. 593]; 
Diederich v. Rose, 81 N.E. 1140, 228 
Tll. 610; Frye v. Chicago, etc., R. Co., 
73 Ill. 399; Schaeffer v. Burnett, 120 
Til.App. 79 [aff 77 N.E. 546, 221 I11. 
315}. 


ete; 


rule 


Ind.—Smith vy. Timmons, 132 N.E. 
319. 77 Ind.App. 448. 

Towa.—The Peterson Co. v. Free- 
burn, 215 N.W. 746, 204 Iowa 644; 
Story County v. Hansen, 159 N.W. 
1000, 178 Iowa 452; Tierney v. Led- 
den, 121 N.W. 1050, 143 Iowa 286, 21 
Ann.Cas. 105. 

Kan.—Dudley v. Reynolds, 1 Kan. 
285. 

Ky.—Shelby County Fiscal Ct. v. 
Cosine, 192 S.W. 626, 174 Ky. 504. 

La.—State v. Mix, 8 Rob. 549. 

Me.—Coffin y. Rich, 45 Me. 507, 71 
Am.D. 559. 

Md.—Collins v. Carman, 5 Md. 503. 


Mo.—Betz v. Kansas City Southern 


Ry. Co., 284 S.W. 455, 314 Mo. 390 [aff |* 


(App.) 253 S.W. 1089]; Lauck y. Reis, 
974 S.W. 827, 310 Mo. 184; State v. 
Wilder, 105 S.W. 272, 206 Mo. 541; 
Gendron v. Dwight Chapin & Co., 
(App.) 37 S.W.(2d) 486; State v. Of- 
futt, (App.) 26 S.W.(2da) 830; Sley- 
ster v. Hugene Donzelot & Son, (App.) 
25 S.W.(2d) 147. 


Neb.—State v. 
429, 90 Neb. 382. 


N.J.—Douglass v. Essex County, 38 


Bratton, 133 N.W. 


STATUTES 


N.J.Law 214. 


N.Y.—Village School Dist. Vv. 
O’Rourke, 181 N.Y.S. 21, 191 App.Div. 
317; Peo. vy. De Fornaro, 119, N.Y.S. 
746, 65 Misc. 457. 


N.C.—People’s Bank v. Loven, 90 S. 
E. 948, 172 N.C. 666; State v. John- 
son, 86 S.E. 788, 170 N.C. 685. 


Ohio.—Morris Coal Co.:v. Donley, 
76 N.E. 945, 73 OhioSt. 298; Case- 
balt. v. Kanawha & Michigan R. Co., 


26 OhioCir.Ct.N.S. 161, 5 OhioApp. 
nw aiine vy. Martin, 24 OhioCir.Ct. 
IN.D. . 


Tenn.—State vy. 
352, 187 Tenn. 17.> 


Vt.—State v. Franklin County Sav. 
Bank, ete., Co., 52 A. 1069, 74 Vt. 246. 


Va.—Kain v. Ashworth, 89 S.E. 
857, 119 Va. 605; Martz v. Rocking- 
ham County, 69 S.H. 321, 111 Va. 445. 


Wash.—Tull & Gibbs v. Hinkle, 228 
P. 599, 130 Wash. 571; Booth v. Snoho- 
mish County, 134 P. 686, 75 Wash. 
122; State v. Miller, 129 P. 1100, 72 
Wash. 154. 


Ont.—Worthington v. 
[1925] 2 Dom.L.R. 80. 


Sask.—Schofield vy. Glenn, [1927] 3 
Dom.L.R. 188. 


[a] Departure from former policy. 
—That a certain construction of a 
statute is a departure from the for- 
mer policy of the state does not af- 
fect the duty of the court to give 
such construction to the act when it 
is clear. Skelton v.- State, 89 N.E. 
860, 90 N.E. 897, 173 Ind.. 462. 


{b] Evil consequences.—The lan- 
guage must be exceedingly plain and 
unmistakable to lead a court to the 
conclusion that the legislature  in- 
tended to enact a statute which would 
do much evil and little good. Price 
v. Edwards, 101 S.B. 38, 178 N.C. 493. 


77. U.S.—U. S. v. Missouri Pac. R. 
Cosy) 4958. Cts 138836278. "US. 269,07 2 Bis 
Ed. 322 [aff 21 F.(2d) 351];. Corona 
Coal Co. v. U. S., 44 S.Ct. 156, 263 U. 
S. 537, 68 L.Ed. 431 [dism appeals 
57 Ct.Cl. 607, and 56 Ct.Cl. 390]; In 
re Blalock, 31 F.(2d) 6132; U.S. v. 
Grogg, 9 F.(2d) 424; Ladew v. Ten- 
nessee Copper Co., 179 F. 245 [aff 31 
S.Ct-~817 213" U.S:357, 54-. Hd- 1069; 
and aff 31 S.Ct. 84, 218 U.S. 369, 54 
L.Ed. 1073]. : 


Il1.—City of Decatur v. German, 142 
N.E. 252, 310 Ill. 591. 


Iowa.—In re Licenses for Sale of 
Used Motor Vehicles, 179 N.W. 609, 
183 N.W. 440. 


Mass.—BHastern Massachusetts St. 
R. Co. v. Trustees, Fastern Massa- 
chusetts St. R. Co., 149 N.E. 628, 254 
Mass. 28. 


Mo.—State v..Sanderson, 217 S.W. 
60, 280 Mo. 258. 


N.Y.—Peo. v. Butler, 166 N.Y.S. 467. 


N.C.—Kearney v. Vann, 70 S.E. ‘747, 
154 N.C. 311, Ann.Cas.1912A 1189. 


Ohio.—Thomas v. Board of Com’rs 
of Butler County, 162 N.E. 4380, 28 
OhioApp. 8. 


- Pa.—First Nat. Bank v. Baird, 150 
A. 165, 300 Pa. 92; Lawrence County 
vy. Horner, 126 A. 788, 281 Pa. 336. 


Va.—kKain v. Ashworth, 89 S.E. 857, 
119 Va. 605. 


King, 191 S.Ww. 


Robbins, 


effect regardless of the consequences;‘°® 
fact that such effeet causes hardship’? or incon- 
venience, ** or even injustice,*® or will render another 
statute redundant,*® cannot be considered by the 
court. Where, however, the intention of the legis- 


‘136 Wash. 
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and the 


Wis.—Wisconsin Trust /Co. v. Mun- 
day, 168 N.W. 393, 169 N.W. 612, 168 
Wis. 31. 


78. Ariz.—Bugegeln v. Cameron, 90 
P. 324,11 Ariz. 200. 


Cal.—Grieb v. Zemansky, 
605, 157 Cal. 316. 

Colo.—Morris vy. Board of Com’rs 
of Adams County, 139 P. 582, 25 Colo. 
App. 416. 


D.C.—Martin y. 
27 App.D.C. 59. 


Fla.—Curry y. Lehman, 47 So. 18, 
55 Fla. 847. 


es par ree v. Paty, 1 Hawaii 


107 P. 


Martin, ete., Co., 


Mass.—In re Madden, 111 N.E. 379, 
222 Mass. 487, L.R.A.1916D 1600. 


Minn.—State v. Lesure Lumber 
Co., 115 N.W. 67, 117_N.W. 9238, 106 
Minn. 534; State v. Rat Portage 
Lumber Co., 115 N.W. 162, 117 N.W. 
§22, 106 Minn. 1. 


N.Y.—Peo. v. Title Guarantee, etc., 
Co., 125 N.H. 666, 227 N.Y. 366; In re 
Blumberg, 183 N.Y.S. 777, 149 App. 
Div. 926; In re Blumberg, 133 N.Y.S. 
774, 149 App.Div. 303; Nox vi U. S. 
Shipping Bd. Emergency Fleet Corp., 
193 N.Y.S. 340. 


Ohio.—Gorham vy. Steinau, 10 Ohio 
S.&C.P. 131, 7 OhioN.P. 478. 


Pa.—Pittsburg, A. & M. Tract. Co. 
v.. City of Pittsburg, 75 A. 665, 226 Pa. 
429; Federal St. & P. V. Pass. Ry. 
Co. v. City of Pittsburg, 75 A. 662, 226 
Pa. 419; Com. v. Lapemti, 16 Pa.Dist. 
403. 


Wash.—State y. Gaines, 241 P. 12, 
610; Davies v. Seattle, 
121 P. 987, 67 Wash. 532; Walker v. 
Spokane, 113 P. 775, 62 Wash. 312, 
Ann.Cas.1912C 994. 


79. Cal.— Bailey v. City of Hermo- 
sa Beach, 192 P. 712; 183 Cal. 757; 
Empire Securities Co. v. Levy, 192 P. 
153, 48 Cal.App. 509. 


Conn.—Capobinco v. Samorak, 128 
A. 648, 102 Conn. 310. 


Ill.— Wendzinski v. Madison Coal 
Corp., 118 N.E. 435, 282 Ill. 32 frev 
203 IllApp. 1]; Rudolph Wurlitzer 
oe v. Dickinson, 93 N.E. 132, 247 Il. 

Ind.—Boryezka v. Boryezka, 161 N. 
BE. 830, 87 Ind.App. 511. 


Mass.—Pitman y. Flint, 10 Pick. 
504. 

Mont.—Sullivan vy. Anselmo Min. 
Corp., 268 P. 495, 82 Mont. 548. 


Neb.—Owen v. Main, 138 N.W. 154, 
92 Neb. 258. 


N.Y.—Caponigri vy. Altieri, 59 N.E. 
87, 165 N.Y. 255; Hyatt v. Taylor, 
42 N.Y. 258; Peo. v. Hanking, 139 N. 
Y.S. 436, 154 App.Div. 679 [aff 101 
N.E. 1116, 207 N.Y. 761]. 


Ohio,—Cline v. Martin, 24 OhioCir. 
Ct.N.S. 81; Hunt y. State, 27 OhioCir. 
Ctr06. 


Okl.—Atehison, T. & S. F. Ry. Co. 
v. Myers, 246 P. 395, 114 Okl. 240. 


Wis.—Mellen Lumber Co. v. Indus- 
trial Commn., 142 N.W. 187, 154 Wis. 
ie L.R.A.1916A 374, Ann.Cas.1915B 
She fe 


8g0. Schwan vy. Superior Court in 
and for Orange County, 266 P. 532, 
204 Cal. 51. 
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lature is so inadequately or vaguely expressed that | proposed construction,*! and the court will, if pos-. 
‘the court must resort to construction, it is proper | sible, place upon the statute a construction which 


to consider the results and consequences of any 


81. U.S.—Carnill v. McCaughn, 30 
F.(2d) 696 [aff 43 F.(2d) 69, cert den 
51 S.Ct. 350]; Stockyards Loan Co. 
v. Nichols, 243 F. 511,-156 C.C.A. 209; 
International R. Co. vy. U. S., 238 F. 
sis lole ©: Cua soe7 sin re” Halsey. 
Electric Generator Co., 175 F. 825 [aff 
179 B.e32T, 102+ C.C1A, -505,. 31 LRA 
N.S. 988, cert dén 31 S.Ct. 471, 219 
U.S. 587, 55 L.Ed. 347]. 


»Ala.—Worthen y. State, 66 So. 686, 
189 Ala. 395. 


Cal.—Ex p. Luna, 257 P. 76, 201 
Cal. 405; Marshall v. Foote, 252 P. 
1075, 81 Cal.App. 98; Klench v. Stock- 
ton Pension Fund Comrs., 249 P. 46, 


79 Cal.App. 171; Singh v. Glenn 
County Super, Ct., 185 P. 985, 44 Cal. 
App. 64. 

Colo.—National Surety Co. vy. 


Shafer, 140 P. 199, 57 Colo. 56. 


Ill.— Smith y. Bureau County, 241. 


Ill.App. 117. 


Me.—Mowry v. Hanover F. Ins. Co., 
hit 875, 106 Me. 308, 29 L.R.A.N.S. 


Md.—Phillips v. Baltimore, 72 A. 
902, 110 Md. 431, 25 L.R.A.N.S. 711. 


Miss.—L. H. Conard Furniture Co. 
v. Mississippi State Tax Commn., 133 
So. 652. 


Mo.—Bragg City Special Road Dist. 
v. Johnson, 20 S.W.(2d) 22, 323 Mo. 
990, 66 A.L.R. 1053; Straughan_v. 
Meyers, 187 S.W. 1159, 268 Mo. 580; 
Glaser v. Rothschild, 120 S.W. 1, 221 
Mo. 180, 22 L.R.A.N.S. 1045, 17 Ann. 
Cas. 576 [rev 80 S.W. 332, 106 Mo. 
App. 418]; State v. Rombauer, 15 S. 

; 850, 16 S.W. 502, 104 Mo. 619; 
Gum v. St. Louis, ete., R. Co., (App.) 
198 S.W. 494; Hicks v. McCown, 129 
S.W. 76, 144 Mo.App. 544; State v. 
Johnson, 121 S.W. 780, 138 Mo.App. 
306. 


Mont.—State y. Cascade County, 
OAS SVG IG 


Neb.—Howard v. Jensen, 219 S.W. 
811, 117 Neb. 102. 


N.Y.—Jacobus v. Colgate, 111 N.E. 
837, 217 N.Y. 285; Ewen vy. Thomp- 
son-Starrett Co., 101 N.E. 894, 208 N. 
Y. 245; Crockett v. International R. 
Co., 162 N.Y.S. 357, 176 App.Div. 45. 


N.C.—Pittsburgh L., ete, Co. v. 
Young, 90 S.E. 568, 172 N.C. 470; State 
v. Johnson, 86 S.E. 788, 170 N.C. 685. 


Oh.—Hill v. Micham, 157 N.H. 13, 
116 Ohio 549, 


Okl.—Blevins v. W. A. Graham Co., 
182 BP. 247, 72 Okl. 308. 


ae v. Reading, 2 Woodw. 


S.D.—Golnick v. Luedtke, 187 N.W. 
542, 45 S.D. 308. 


pen hear aan v. State, 233 N.W. 


[a] Censequences can be consid- 
ered only when the words of a statute 
do not plainly indicate the legislative 
intent. State Tax Commission v. Har- 
rington, 94 A. 537,126 Md. 157; Mellen 
Lumber Co. v. Industrial Commission 
of Wisconsin, 142 N.W. 187, 154 Wis. 
114, L.R.A.1916A, 374, Ann.Cas.1915B 
Oats 

(1) 


[b] Thus: That a construc- 
tion contended for would lay an act 
open to easy evasion and nullification 
is a circumstance to be considered in 
ascertaining its meaning. Pittsburgh 


Life & Trust Co. v. Young, 90 S.H. 568, 
172 N.C. 470. (2) The argument of 
inconvenience results where the lan- 
guage of the law is not clear, either 
express or implied, and extends to 
constitutions and statutes. Davis v. 
Payne, (Tex.Civ.App.) 179 S.W. 60. 
(3) ~Inconvenience or unreasonable- 
ness of a particular construction 
should be considered when the mean- 


ing of words is obscure or they are]. 


susceptible of more than one defini- 
tion. Chesapeake & O. Ry. Co. v. 
Hewin, 148 S.E. 794, 152 Va. 649..°°-« 


82. U. S.—Knowlton v. Moore, 20 
S.Ct. 747, 178 U.S. 41, 44 L.Ed. 969; 
In re Blalock, 31 F.(2d) 612; Braffith 
v. People of Virgin Islands, 26 F.(2d) 
646; Commercial Credit Co. v. Tait, 
2) SEX 2d)e °862),sfaft 2-7 (2d) 1022); 
Bankers Trust Co. v. Bowers, 295 F. 
89, 31 A.L.R. 922 [rev 292 F. 793]; U. 
S. v. Port of New York, 285 F. 295 [aff 
278 F. 564, cert gr 43 S.Ct. 364, 261 U. 
S. 611, 67 L.Ed. 826, rev 44 S.Ct. 528, 
265. U.S. 310, 68 L.Ed. 1031]; Guts- 
chalk v. Peck, 261 F. 212; Northern 
Pae, Rico, Vs. Sey 129. C: CAL bL4, 
213 Eee L621 aR Act SATA ILS path 
87. S.Ct. 22, 242 U.S: 190, 61 L.Ed.-240); 
Chinese Laborers on Shipboard Case, 
13 F. 291, 7 Sawy. 542. 


Ala.—Age-Herald Pub. Co. v. Hud- 
dleston, 92 So. 193, 207 Ala, 40, 37 A.L. 
R. 898; Birmingham R., etc., Co. v. 
Green, 58 So. 801, 4 Ala.App. 417. 


Cal.—Peo. v. Ventura Refining Co., 
268 P. 347, 283 P. 60, 204 Cal. 286 [foil 
sub nom. Peo. v. Richfield Oil Co., 268 
P. 355, 204°Cal. 699]; Mathews v. 
Savings Union Bank, etc., Co., 184 P. 
418, 43 Cal.App. 45; Madary v. Fresno, 
128 P. 340, 20 Cal.App. 91. 


Colo.—Karoly v. Industrial Commn., 
176 P. 284, 65 Colo. 239; Peo: v. De 
Guelle, 105 P. 1110, 47 Colo. 13; West- 
ern Lumber, etc., Co. v. Golden, 124 
P. 584, 22 Colo.App. 209. 


D.C.—London, etc., Indemn.'Co. of 
lag v. Smoot, 287 F. 952, 52 App. 
78. 


Ill.— Chicago v. Mayer, 124 N.E. 842, 


290 Ill, 142; Bowman v. Industrial 
Commn., 124 N.E. 373, 289 Ill. 126; 
Kennedy’ v. State Public Utilities 
Commn., 122 N.E. 111, 286 Ill. 490; 


Wendzinski v. Madison Coal Corp., 118 
N.E. 435, 282 Ill. 32 [rev 203 Ill.App. 
1]; Iuka v. Schlosser, 97 Ill.App. 222. 


Ind.—Williamson v. Illinois Cent. R. 
Co., 128 N.E. 758, 190 Ind. 239; Mur- 
ray v. Gault, 101 N.E. 632, 179 Ind. 
658 [rev (App.) 98 N.E. 878]; State 
v. Ensley, 97 N.E. 113, 177 Ind. 483, 
Ann.Cas.1914D 1306. 


Iowa.—State v. McGraw, 188 N.W. 
593, 191 Iowa 1090; Melody v. Des 
Moines Union R. Co., 141 N.W. 438, 
145 N.W. 466, 161 Iowa 695. 


Ky.—Goodpaster v. U. S. Morte. 
Bond Co., 192 S.W. 35, 174 Ky. 284; 
Commercial Bank, ete., Co. v. Citizens’ 
Trust, etc., Co., 156 S.W. 160, 153 Ky. 
566, 45 L.R.A.N.S. 950, Ann.Cas.1915C 
166; Com, v. Ledman, 106 S.W. 247, 
127 Ky. 608, 32 Ky.L. 452. 


Me.—Peirce v. Bangor, 74 A. 1039, 
105 Me. 413; State v. Canadian Pac. R. 
Co., 60 A. 901, 100 Me. 202. 


Mich,—Atty.-Gen. v. Marx, 168 N.W. 
1005, 203 Mich. 381. 

Miss.—Miers v. Miers, 133 So. 133; 
Canal Bank, etce., Co. v. Brewer, 113 
So. 552, 114 So. 127, 147 Miss. 885; 
Huber v. Freret, 103 So. 3, 138 Miss, 
238; Gunter v. City of Jackson, 94 


960, 170 N.C. 725; 


will not result in injustice’? oppression, hardship, 


So. $44, 180 Miss. 637; Pattison v. 
Clingan, 47 So. 503, 93 Miss. 310. 


Mo.—State v. St. Louis-San Fran- 
cisco R. Co., 300 S.W. 274, 318 Mo. 
285; Bassen v. Monckton, 274 S.W. 
404, 308 Mo. 641; De Paige v. Douglas, 
136 S.W. 345, 234 Mo. 78; City of Rich- 
feng v. Null, 185 S.W. 250, 194 Mo.App. 

76. 


Neb.—Owen vy. Main, 138 N.W. 154, 
92 Neb. 258. 


Nev.—Smith v. Southern Pac. Co., 
262 P. 935, 50 Nev. 377; Chartz v. 
Cardelli, 291 P. 311. 


N.M.—State v. Southern Pac. Co., 
281 P. 29, 34 N.M. 306. 


N.Y.—In re Meyer, 103 N.E. 713, 
209 N.Y. 386; Peo. v. New York City, 
92 N.EB. 18, 198 N.Y. 439; Peo. v. Troy 
Bd. of Health, 47 N.E. 785, 153 N.Y. 
513; Hayden v. Pierce, 39 N.&. 638, 
144 N.Y. 512, 1 Ann.Cas. 205; Pol- 
hemus vy. Fitchburg R. Co., 26 N.E. 31, 
123 N.Y. 502; People v. Loughman, 
236° N.YVS. 110;-.226- App. Div. 5935 
Buschalewski v. New York Cent. R. 
€o., (173. N.Y.S. 506, 105° Misc. 5415 
In re Nunez, 164 N.Y.S. 841, 99 Mise. 
645; Peo. v. Bisbee, 153 N.Y.S. 993, 90 
Misc. 601, 33 N.Y.Cr. 362 [aff 159 N.Y. 
S. 435, 173 App.Div. 127]. 


N.C.—State v. Earnhardt, 86 S.E. 
Roberts v. Bowen 
Miz. Co., 85. SiH 45, -169 PN. Gears 
Nance v. Southern R, Co., 63 S.E. 116, 


149 N.C. 366. 


Ohio.—Ohio Mut. Ins. Co. v. Mariet- 
ta Woolen Factory, 1 OhioDec. (Re- 
print) 577,10 West.L.J. 466. 


Okl.—Walton v. Donnelly, 201 P. 
367, 83 Okl. 233; Ledegar v. Bockoven, 
185 P. 1097, 77 Okl. 58. 


S.C.—Crescent Mfg. Co. v. Tax Com- 
mission, 124 S.E. 761, 129 S.C. 480. 


Tenn.—Shelton vy. Chicago, R. I. & 
P.,R. Co., 201 S.W. 521, 139 Tenn. 378, 
L.R.A.1918D 707; Hall v. State, 137 
S.W. 500, 124 Tenn. 235. 


Tex.—Lydick v. State Banking Bd., 
11 S.W.(2d) 505, 12 S.W.(2da) 954, 118 
Tex. 168; Lacy v. State Banking Bd., 
11 S.W.(2d) 496, 118 Tex. 91; First 
Nat. Bank vy. State Banking Bd., 11 
S.W:(2d) 505, 118 Tex. 90. 


Vt.—State v. Audette, 70 A. 833, 81 
BA ae 130 Am.S.R. 1061, 18 L.R.A. 


Va.—Martz v. Rockingham County, 
69 S.E. 321, 111 Va. 445. 


W.Va.—Rider v. Braxton County 
Ct., 82 S.E. 1083, 74 W.Va. 712; Has- 
son v. Chester, 67 S.E. 731, 67 W.Va. 
278; State v. Baltimore, etc., R. Co., 
56 S.E. 518, 61 W.Va. 367. 


Wyo.—Platte County School Dist. 
No. 3 v. Platte County School Dist. 
No, 2, 210 P. 562, 29 Wyo. 80. 


Bng.—Gowan v.' Wright, 18 Q.B.D. ~ 
201; Atty.-Gen. v. Horner, 14 Q.B.D. 
257; Ex p. Corbett, 14 Ch.D. 122. 


N.B.—Harrison y, Nepisiguit Lum- 
ber Co., 41 N.B. 1. 


[a] Prejudice to existing rights.— 
The language of a statute should re- 
ceive such construction as will not im- 
pair existing rights, unless a con- 
trary intent clearly appears. Jersey 
City v. North Jersey St. R. Co., 61 A. 
95, 72 N.J.Law 383; Lahr v. Lahr, 30 
Pa.Dist. 723; Wagner vy. Wagner, 30: 
Pa.Dist. 254; State v. Natsuhara, 240 
P. 557, 136 Wash. 437. 
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or inconvenience,*® unreasonableness,** prejudice to | public interest,85 or absurd consequences,®* or con- 


83. U.S.—Braffith v. People of 
Virgin Islands, 26 F.(2d) 646; Com- 
mercial Credit Co. v. Tait,,2 F.(2d) 
862 [aff 7 F.(2d) 1022]; Missouri Pac. 
R. Co. v. Holt, 293 F. 155 ‘[certiorari 
den 44 S.Ct. pees 264 U.S. 584, 68 L. 
Ed. 861]; Northern Pac. R. Co. v. U. 
S., 129 C.C.A. 514, 213 Fed. 162, L.R.A. 
LOVTA ALG 8) Matt S7OS.Ct.0 22.242 US. 
190, 61 L.Ed. 240]. 


Ala.—Ex p. Rowe, 59 So. 69, 4 Ala. 
App. 254. 


Cal.—Peo. v. Ventura Refining Co., 
268 P. 347, 283 P. 60, 204.Cal. 286 [foll 
sub nom. Peo. v. Richfield Oil Co., 268 
P. 355, 204 Cal. 699]. 


Colo.—Karoly v. Industrial Commn., 
176 P. 284, 65 Colo. 239; People v. De 
Guelle, 105 P. 1110, 47 Colo. 18; West- 
ern Lumber, ete., Co. v. City of Gol- 
den, 124 P. 584, 22 Colo.App. 209. 


Ga.—Southern R. Co. v. Atlanta 
Pethin etc., Co., 68 S.E. 807, 1385 Ga. 
5. 


Ill.—Glencoe v. Olson, 148 N.E. 78, 
317 Ill. 263; Glencoe v. Hurford, 148 
NE. 69 sb7 il. 22038; City, of Decatur 
v. German, 142 N.E. 252, 310 Ill. 591; 
Peo. v. Wallace, 126 N.E. 175, 291 Ill. 
465; Bowman v. Industriai Commn., 
124 N.E. 3738, 289 Ill. 126; Louisville, 
etc., R. Co. v. Industrial Bd., 118 N.E. 
483, 282 Ill. 136; Peo. v. Crawley, 113 
N.E. 119, 274 Ill. 189; Uphoff v. Indus- 
trial Board, 111 N.E. 128, 271 Til. 312, 
L.R.A.1916E 329, Ann.Cas. 1917D 1; 
ae v. Danisch, 106 N.E. 341, 264 

ll. 467. 


Iowa.—Oliphant v. Hawkinson, 183 
N.W. 805, 192 Iowa 1259, 33 A.L.R. 
1433. 


Md.—Phillips v. Baltimore, 72 A. 
902, 110 Md. 431, 25 L.R.A.N.S. 711. 


4 Mass.—Putnam vy, Longley, 11 Pick. 
87. 


Mo.—State v. Sanderson, 217 S.W. 
60, 280 Mo. 258; Johnston vy. Ragan, 
178 S.W. 159, 265 Mo. 420; Barber 
Asphalt Pav. Co. v. Hayward, 154 S.W. 
140, 248 Mo. 280; Menefee v. Taubman, 
140 S.W. 604, 159 Mo.App. 318; Step- 
pacher v. McClure, 75 Mo. App. HOO; 


Nev.—Chartz v. Cardelli, 291 P. 311. 


N.M.—State v. Southern Pac. Co., 
281 P. 29, 34 N.M. 306. 


N.Y.—Jacobus v. Colgate, 111 N.E. 
837, 217 N.Y. 235; New York v. Fred- 
ericks, 100 N.E. 419, 206 N.Y. 618; 
Goillotel v. New York, 87 N.Y. 441, 10 
Abb.N.Cas. 318 [rev 55 How.Pr. 114]; 
People v. Loughman, 236 N.Y.S. 110, 
226 App.Div. 593; Buschalewski_v. 
New York Cent. R. Con is NYS: 
506, 105 Misc. 541; In re Woodward, 
173 N.Y.S. 556, 108 Misc. 446 [aff 175 
N.Y.S. 926, 188 App.Div. 888]. 


N.C.—State v. Earnhardt, 86 S.E. 
960, 170 N.C. 725; Garrison v. South- 
ern R. Co., 64 S.E. 578, 150- N.C. 575. 


Pa.—Com, v. Springfield Tp. Comrs., 
19 Pa.Dist. 891; Boyer’s Pet., 15 Pa. 
Co. 531. 


Philippine.—U. S. v. Yap Kin Co., 
22 Philippine 340. 


Tenn.—Hall vy. State, 137 S.W. 500, 
124 Tenn. 235. 


Tex.—Austin v. Strong, 1 S.W.(2d) 
872, 3 S.W.(2d) 425, 117 Tex. 263; 
Davis v. Payne, (Civ. App.) 179 S.w. 
60; Oliver v. State, 144 S.W. 604, 65 
Tex.Cr. 150 


Eng. ee ea Vv. iota di etc., R. 
Co., 5 App.Cas. 820. 


84. U.S.—In re Blalock, 31 ae (2d) 
612; Delaware & Hudson Co. v. U. S.5 
2995 F. 558 [aff 45 S.Ct. 153, 266 U.S. 
438, 69 L.Ed. 369]; Northern Pac. Ry. 


Co. v. U. S., 129 C;C.A. 514, 213 162, 
LR AASTTA 1198 [aff 37 S.Ct. 22, 242 
U.S. 190, 61 L.Ed. 240]. 


Arizi—Hammons y. Waite, 247 P. 
799, 80 Ariz. 392. 


Ark.—St. Louis, etc., R. Co. 
Batesville, etc., Tel. Cos, 110 S.w. i047, 
86 Ark. 300, 


Colo.—Karoly v. Industrial Commn., 
176 P. 284, 65 Colo. 239. 


Ill.—Galpin v. Chicago, 94 N.E. 961, 
249 Ill. 554; Illinois Coal Operators 
Mut. Employers’ Liability Ins. Co. v. 
ecee ete., Coal Co., 217 Ill.App. 


Iowa.—Story County v. Hansen, 159 
N.W. 1000, 178 Iowa 452. 


Miss.—Boyd vy. Coleman, 
600, 146 Miss. 449. 


Mo.—State ex rel. St. Louis Public 
Service Co. v. Public Service Commis- 
sion, 34 S.W.(2d) 486; Bassen v. 
Monckton, 274 S.W. 404, 308 Mo. 641; 
Strottman vy. St. Louis, Ces a COs 
128 S.W. 187, 228 Mo. 154, 30 L.R.A. 
NSS 3.2%. 


N.Y.—Peo. v. Hennessy, 98 N.E. 516, 
JUS NE Ye OO. 


N.C.—Hendersonville v. 
105 S.E. 7, 180 N.C. 493. 


Ohio.—Hill vy. Micham, 157 N.E. 13, 
116 Ohio 549. 


Okl.—Walton v. Donnelly, 201. P. 
367, 83 Okl. 233; Ledegar v. Bockoven, 
185 P. 1097, 77 Okl. 58; St. Louis-San 
Francisco R. Co. y. Caldwell, 182 P. 
68'8).°75  Okl.) 153: 


Va.—Martz v. Rockingham County, 
69 S.BH. 321, 111 Va. 445. 


- Wis.—State v. Frear, 128 N.W. 1061, 
144 Wis. 58; State v. Phelps, 128 S.W. 
1041, 144 Wis. 1, 35 -L.R.A.N.S?-353. 


85. Cal.—Ex p. Haines, 234 P. 883, 
195 Cal. 605 


Goins Comey v. Board of Pur- 
chase and Supplies, 149 A. 410, 111 
Conn. 147; Buse pee Vv. aa 132 
A. 25, 104 Conn. 1, 45 A.L.R. 728 


M.—State v. Roaitecs Pac.) Co., 
oan Pp, 29, 34 N.M. 306. 


N.Y.—Peo. v, Title Guarantee, etc., 
Co., 125 N.E. 666, 227 N.Y. 366; Peo. 
v. Loughman, 236 N.Y.S. 110, 226 App. 


111 So. 


Prudden, 


Div. 593; Mont. Cenis Apartments v. 
ein eee 199 N.Y.S. 69, 120 Misc. 


N.D.—Stern v. Fargo, ba ee Ww. 403, 
18 N.D. 289, 26 L.R.A.N‘S 


Va.—Albemarle Gomniy ee a 
oral Soc. v. Com., 48.S.E. 509, 103 Va. 


U.S.—In re Blalock, 31 F.(2d) 
612; Braffith v. Peo. of Virgin 
Islands, 26 F.(2d) 646; Missouri Pac. 
R. Co. v. Holt, 293 Fed. 155 [cert den 
44 S.Ct. 333, 264 U.S. 584, 68 L.Ed. 
861]; U.S. vy. Port of New York, 285 
Fed. 295 [aff 278 Fed. 564, cert gr 
43 S.Ct. 364, 261 U.S. 611, 67 L.Ed. 
826, and rev 44 S.Ct. 528, 265 U.S. 310, 
68 L.Ed. 1031]; Northern Pac. R. Co. 
Vv. U:i.S., 213 Fed.162; 129 CIC.A. 514, 
L.R.A.1917A 1198 [aff 37 S.Ct. 22, 242 
U.S. 190, 61 L.Ed. 240]; Toledo Tract. 
Light, etc., Co. v. Smith, 205 Fed. 643; 
Hills v. F. ’D. McKinniss Co., 188 Fed. 
1012. 


Ala.—State v. Birmingham Water- 
works Co., 64 So. 23, 185 Ala. 388, Ann. 
Cas. 1916B 166; Birmingham R,,:<etc., 
Co. v. Green, 58 So. 801, 4 Ala. App. 
417; Ex p. Rowe, 59 So. 69, 4 Ala.App. 
254. 


Ariz.—McBride v. Kerby, 260 P. nee 
32 Ariz. 515; Croaff v. Harris, 247 P 
126, 30 Ariz. 357; Hicks v. Krigbaum, 


108 P. 482, 13 Ariz. 237. 


Ark.—Standard Oil Co. vy. Brodie, 
239 S.W. 753, 183 Ark. 114; Hall v. 
‘Cartwright, 20 S.W.(2d) 124, 179 Ark. 
1082; State v. Jones, 120 S.W. 154, 91 
Ark, 6, 18 Ann.Cas. 293. 


Cal.—Peo. v. Ventura Refining Co., 
268 P. 847, 204 Cal. 286 [foll sub nom. 
Peo. v. Richfield Oil Cor) 26S? ahead bine 
204 Cal. 699]; Uhl v. Badaracco, 248 
P. 917,199 Cal. 270; San Joaquin, etc., 
Canal, etc?, Co. v. Stevenson, 128 P. 
924, 164 Cal. 221; Marshall v. Foote, 
Oe 2 1 OMosn ok Cal. App. 98; Singh v. 
Glenn County Super. Ct., 185 P. 985, 44 
Cal.App. 64; Spier v. Peck, 171 P. 115, 
36 Cal. App. 4; Golden v. Woodland 
ae Justice Ct., 140 P. 49, 23.Cal.App. 


Colo.—Hessich vy. Moynihan, 262 P. 
907, 83 Colo. 43; Peo. v. Kilpatrick, 
245 P. WV9, 79) Colo. 803; Public Serv. 
Couns Loveland, 245-P. 493, 79 Colo. 
216; Karoly v. Industrial Commn., 176 
P. 284, 65 Colo. 239; Peo. v. De Guelle, 
105 P. 1110, 47 Colo, 13; Western 
Lumber, etc., Co. v. Golden, 124 P. 584, 
22 Colo. ‘App. 209. 


D.C.—London, ete., Indemn. Co. of 
America v. Smoot, 287 Fed. 952, 52 
App. 878; D.C. v. Gardiner, 39 App. 
389; Fields v. U. S., 27 App. 433 [cert 
den and error dism 27 S.Ct. 5438, 205 
U.S. 292, 51T..Ed.-807]. 


Fla.—Miami v. Romfh, 63 So. 440,- 
66 Fla. 280; Curry v. Lehman, 47 So. 
18, 55 Fla. 847. 


Ill.— Patterson Pure Food Pie Co. v. 
Industrial. Commn., 167 N.E. 86, 335 
Ill. 476; Foutch v. Zempel, 163 N.E. 
546, 332 Ill. 192; Ketcham v. Com- 
munity Cons. School Dist. No. 201 
Bd. of Education, 155 N.E. 332, 324 Ill. 
214; Peo. v. Day, 152 N.B. 495, 321 TH. 
55D: Glencoe v. Olson, 148 N.E. 78, 
317 Ill. 263; Glencoe v. Hurford, 148 
N.E. 69, 317 Ill. 203; People v. Brun- 
dage, 129 N.E. 500, 296 Ill. 197; Peo. v. 
Wallace, 126 N.E. 175, 291 Ill. 465; 
Chicago v. Mayer, 124 N.E. 842, 290 
Il. 142; Bowman vy. Industrial 
Commn., 124 N.E. 373, 289° Ill. 126; 
Louisville, etc., R. Co. v. Industrial 
Bad., 118 N.B. 483, 282 Ill. 136; Wend- 
zinski vy. Madison Coal Corp., 118 N.E. 
435, 282 Ill. 32 [rev 203 Ill.App. 1]; 
Peo. v. Crawley, 113 N.E. 119, 274 111. 
139; Uphoff v. Industrial Board, 111 
N.E. 128, 271. Ill. 312, L.R.A.1916 
329, Ann.Cas.1917D 1; Hoyne v. Dan- 
isch, 106 N.E. 341, 264 Ill. 467; Peo. 
v. Admire, 39 Ill. 251; Cooper v. Nutt, 
254 Ill.App. 445; New Erie Coal Co. v. 
McMullen, 247 Ill.App. 515, 


Ind.—Brownlee vy. Princeton, 153 
N.E. 828, 198 Ind. 148; Murray v. 
Gault, 101 N.E. 632, 179 Ind. 658 [rev 
Capp.) 98 N.E. 878]; State v. Ensley, 
97 N.E. 118, 177 Ind. 483, Ann.Cas. 
1914D 1306; State v. Williams, 90 
N.E. 754, 173 Ind. 414, 140 Am.S.R: 
261, 21 Ann.Cas. 986; Jeffersonville v. 
Weems, 5 Ind. 547; Coal Creek Tp. 
Advisory Bd. vy. Levandowski, (App.) 
84 N.E. 346. 


Iowa.—Quinn vy. First Nat. Bank, 
206 N.W. 271, 200 Iowa 1384; Oliphant 
v. Hawkinson, 183 N.W. 805, 192 Iowa 
1259, 33 A.L.R. 1433; -State v. Mce 
Graw, 183 N.W. 593, 191 Iowa 1090. 


Ky.—Petroleum Exploration vy. Su- 
perior Oil Corp., 24 S.W.(2d) 259, 232 
Ky. 635; Clapp v. Sandidge, 20 S.W. 
(2d) 449, 230 Ky. 594. 


Mich.—Grosbeck vy. Detroit United 
R.. Co., 177 N.W:° 726, 210° Mich. 227. 


Mo.—State v. Lee, 5 S.W.(2d) 83, 
319 Mo. 976; Bassen v. Monckton, 274 
S.W. 404, 308 Mo. 641; State v. Beck- 
er, 233 S.W. 641, 289 Mo. 660; State 
ex rel. Heimberger v. Board of Cura- 
tors of University of Missouri, 188 - 
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clusions not contemplated by the legislature ;°* nor 
will the court by means of a strained or forced con- 
struction give the statute such effect as to make 
it harsh and oppressive,** or unreasonable.®® 
statute will not be construed to authorize an extra- 
territorial act,®® or otherwise to have any extra- 


S.W. i128, 268 Mo. 598; Stack v. Gener- 
al Baking Co., 223 S.W. 89, 283 Mo. 
396; Kansas City v. Public Serv. 
Commn., 210 S.W. 381, 276 Mo. 539 
[error dism 40 8.Ct. 54, 250 U.S. 652, 
63 L.Ed. 1190]; State v. Farmer, 196 
S.W. 1106, 271 Mo. 306; State v. Gor- 
don, 181 S.W. 1016, 266 Mo. 394, Ann. 
Cas. 1918B 191; Johnston v. Ragan, 
178 S.W. 159, 265 Mo. 420; E. R. Dar- 
lington Lumber Co. v. Missouri Pac. 
R. Co., 116° S.W. 530, 216 Mo. 658; 
Williams v. St. Louis-San Francisco 
R. Co., (App.) 7 S.W.(2d) 392; State 
v. Duckworth (App.) 297 S.W. 150; 
State v. Juden, (App.) 264 S.W. 101; 
Hanna v. 4ttna L. Ins. Co., 263 S.W. 
526, 217 Mo.App. 261; Bever v. Smith, 
207 S.W. 238, 201 Mo.App. 86; State 
v. Forest, 162 S.W. 706, 177 Mo.App. 
245; Crowley v. Crowley, 151 S.W. 
512, 167 Mo.App. 414; Menefee v. 
Taubman, 140 S.W. 604, 159 Mo.App. 
$18; Fruin v. Meredith, 122 S.W. 1107, 
145 Mo.App. 586; State v. Turner, 125 
S.W. 531, 141 Mo.App. 323. 


Neb.—Logan County v. Carnahan, 
92 N.W. 984, 95 N.W. 812, 66 Neb. 685. 


Nev.—Chartz v. Cardelli, 291 P. 311: 
State v. Scott, 286 P. 119, 52 Nev. 232 
[den reh 285 P. 511, 52 Nev. 216]; 
Nevada Cornell Silver Mines v. Han- 
kins, 279 P. 27, 51 Nev. 420; Steam- 
boat Canal Co. v. Garson, 185 P. 801, 
1119, 438 Nev. 298; Nye County v. 
Schmidt, 157 P. 1073, 39 Nev. 456; Ex 
p. Prosole, 108 P. 680, 32 Nev. 378. 


N.H.—Glover v. Baker, 83 A. 916, 76 
N.H. 393; In re Opinion of the Jus- 
tices, 72 A. 754, 75 N.H. 613. 


N.J.—State v. Clark, 29 N.J.L. 96. 


N.M.—State v. Southern Pac. Co., 
281 P. 29, 34 N.M. 306; State v. Llew- 
ellyn, 167 P. 414, 23 N.M. 438 [cert den 
38 S.Ct. 63, 245 U.S. 666, 62 L.Ed. 538]. 


N.Y.—In re Rouss, 116 N.E. 782, 221 
N.Y. 81; Flynn v. Prudential Ins. Co., 
100 N.E. 794, 207 N.Y. 315; Peo.. v. 
Ahearn, 89 N.E. 930,196 N.Y. 221, 26 
BK.R.A.N.S. 1153; East v. Brooklyn 
Heights R. Co., 88 N.E. 751, 195 N.Y. 
409; Willis v. McKinnon, 70 N.E. 962, 
178 N.Y. 451; Davis v. Supreme Lodge 
K. H., 58 N.H. 891, 165 N.Y. 159; Peo. 
v. Buffalo Fish Co, 58 N.H. 34, 164 
N:Y.' 93, 52. L.R.A. 803, 79. Am.S.R. 
622; Peo. v. Butler, 41 N.E. 416, 147 
N.Y. 164; Levy v. Salomon, 12 N.E. 
53, 105 N.Y. 529, 26 N.Y.Wkly.Dig. 
460, 12 N.Y.Civ.Proc. 125, 19 Abb.N, 
Cas. 52; Peo. v. Jaehne, 8 N.E. 374, 
103 N.Y. 182, 4. N.Y.Cr. 478; Peo. vy. 
Loughman, 236 -Y.S. 110, 226 App. 
Div. 593; Public Serv. Commun. v. New 
York Cent. R. Co.,;.185 N.Y.S. 267, 193 
App.Div. 615 [rev 183 N.Y.S. 799, 112 
Mise. 617, aff 129 N.E. 455, 230 N.Y. 
149, 14 A.L.R. 449]; Peo. v. Hanking, 
139 N.Y.S. 436, 154 App.Div. 679 [aff 
101 N.E. 1116, 207 N.Y. 761]; Peo. v. 
Bisbee, 153 N.Y.S. 993, 90 Misc. 601, 33 
N.Y.Cr. 362 [aff 159 N.Y.S. 435, 173 
App.Div. 127]; In re Mt. Olivet Ave. 
in New York City, 127 N.Y.S. 218, 70 
Misc. 276. 


N.C.—Graves v. Scales, 90 S.E. 439, 
172 N.C. 915; State v. Earnhardt, 86 
S.E. 960, 170 N.C. 725. 


Ohio.—Hill v. Micham, 157 N.H. 13, 
116 Ohio 549. 2 


Okl.—Protest of Chicago, etc., R. 
Co., 279 P. 219; Walton v. Donnelly, 
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construction. 


A 


201 Pi 367, 838 Okl. 233; 
Bockoven, 185 P. 1097, 77 Okl. 58. 


Or.—State v. Hay, 283 P.. 753, 132 
Or, 223; Othus v. Kozer, 248 P. 146, 
119 Or. 101; State v. Gates, 206 P. 86%, 
164 Or. 112. 


Pa.—Settlemoyer v. 
R. Co., 29 Pa.Dist. 156; Com. v. Har- 
ris, 25 Pa.Dist. 818; Keppelman vy. 
Reading, 14 Pa.Dist. 61; In re Inter- 
pretation of Act, 6 Pa.Dist. 689; An- 
cona v. Becker, 14 Pa.Co. 73. 


Philippine.—Lim v. Insular Collec- 
tor of Customs, 36 Philippine 472. 


R.I—State v: Huxford, 87 A> 171, 
35 R.I. 387, Ann.Cas.1915C 1135. 


S.C.—Robson v. Cantwell, 141 S.E. 
180, 143 S.C. 104. ! 


Tenn.—Turner v. Eslick, 240 S.W. 
786, 146 Tenn, 236; West v. State, 204 
S.W. 994, 140 Tenn. 358; Hall v. State, 
137 S.W. 500, 124 Tenn. 235. 


Tex.—Trimmier v. Carlton, 296 S. 
W. 1070, 116 Tex. 572 [aff (Civ.App.) 
264 S.W. 253]; Petroleum Casualty 
Co. v. Williams, (Commn.App.) 15 S. 
W.(2d)-553 [aff (Civ.App.) 4 S.W.(2d) 
631]; Winder v. King, (Commn.App.) 
1 S.W.(2d) 587 [aff (Civ.App.) 297 
S.W. 689]; Shipley v. Floydada In- 
dependent School Dist., (Commn. 
App.) 250 S.W. 159 [aff (Civ.-App.) 238 
S.W. 1026]; Ladd v. Yett, (Civ.App.) 
273 S.W. 1006; Eastern Texas Elec- 
tric Co. v. Woods, (Civ.App.) 230 S.W. 
498; Corpus Christi v. Mireur, (Civ. 
App.) 214 S.W. 528;’ American In- 
demn, Co. v. Austin, (Civ.App.) 211 
S.W. 812 [rev on other grounds 246 
S.W. 1019, 112 Tex. 239]; Texas, etc., 
R. Co. v.. Taylor, 118 S.W. 1097, 54 
Tex.Civ.App. 419 [aff 126 S.W. 1117, 
108 Tex. 367, mod 126 S.W. 1200, 1038 
Tex. 367]. 


Utah.—Robinson v. Union Pac. 
Co., 261 P. 9, 70 Utah 441. 


Vt.—Morse v. Tracy, 100 A. 923, 91 
Vt. 476; In ré Howard, 68 A. 513, 80 
Vt. 489; Henry v. Tilson, 17 Vt. 479. 


Wash.—State v. Asotin County, 140 
P. 914, 79 Wash. 634. 


W.Va.—Parsons v. Roane County 
Ct., 115 S.H. 473, 92 W.Va. 490; Rider 
v. Braxton County Ct., 82 S.EK. 1083, 
74 W.Va. 712. 


Wis.—Guse v. Industrial Commn., 
205 N.W. 428, 208 N.W. 493, 189 Wis. 
471; State v, Carchidi, 204 N.W. 473, 
187 Wis. 438; State v. Lyons, 197 
N.W. 578, 183 Wis. 107; State v. Mil- 
waukee County Bd. of Canvassers, 150 
N.W. 554, 159 Wis. 249; State v. State 
Board of Canvassers, 150 N.W. 542, 
159 Wis. 216, Ann.Cas.1916D 159, 


Wyo.—Houghton v. Yocum, 274 P. 
10, 40 Wyo. 57; State v. W. S. Buck 
Mercantile Co., 264 P. 1023, 38. Wyo. 
47,67 A.LR.675. 


Eng.—Reg. v. Tonbridge Parish, 13 
Q.B.D. 342. 


Me ame ek: v. Collister, 59 Can.S.c. 


“It is, of course, to be eonceded 
that the argumentum ab inconvenienti 
can never justify a court in stretch- 
ing the language of a statute beyond 
its reasonable import in response to 
supposed necessity.” State v. Bir- 


Pennsylvania 


R. 
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[§ 575] e. Implications and Inferences. 
sary implications and intendments from the lan- 
guage employed in a,statute may be resorted to to 
aseertain the legislative intent®? where the statute 


Ledegar v.: 


nh Sopp Sa 


‘[8§ 57 


territorial effect,?! if subject to any other rational 


Neces- 


mingham Waterworks Co., 64 So. 23, 
29, 85 Ala. 388, Ann.Cas.1916B 166. 


87. Southern Ry. Co. v. Matthews, 
29 F.(2d) 52 [cert den 49 S.Ct. 264, 279 
U.S. 844, 73 L.Ed. 989]; San Joaquin 
& Kings River Canal & Irrigation Co. 
v. James J. Stevenson, 128 P. 924, 164 
Cal. 221; Pennsylvania R. Co. vy. Lord, 
(Md.) 151 A. 400. 


[a] ©hus a construction will not 
be adopted which attributes to con- 
gress an intent inconsistent with 
manifest purpose of act, unless lan- 
guage used clearly requires it. 'U.S. 
v. Prieth, 251 F. 946. 


88. U.S. v. Atlantic Coast Line Co., 
224 F. 160. 


89. Telegraph Ave. Corp. v. Ra- 
onisae 269 P. 1109, 205 Cal. 93, 61 A.L. 
R. 366, 


90. Farnum y. Blackstone Canal 
Corp., 8 F.Cas.No. 4,675, 1 Sumn. 46; 
In re Wood, 69 P. 900, 137 Cal. 129; 
New York Mut. L. Ins. Co. v. Prewiit, 
105 S.W. 468, 127 Ky. 399, 31 Ky.L. 
1319, 32 Ky.L. 298, 537. 


91. -Malloy v. Federal Reserve 
Bank of Richmond, 281 F. 997 [aff 
291 F. 763, aff 44 S.Ct. 296, 264 U.S. 
160, 68 ,L.Ed. 617, 31 A.L.R. 1261]; 
Ewen v. Thompson-Starrett Co., 101 
N.E. 894, 208 N.Y. 245; Lanham v. 
Lanham, 117 N.W. 787,-136 Wis. 360, 
128 Am.S.R. 1085, 17 L.R.A.N.S. 804. 


92. U.S—Garvan v. Marconi Wire- 
i Telegraph Co. of America, 275 F. 
486. 


Fla.-—Getzen v. Sumter County, 103 
So. 104, 89 Fla. 45. 


Mo.—Head v. New York Life Ins. 
Co., 147 S.W. 832, 241 Mo. 420 [rev 
34 S.Ct... 883, 234 U.S. 166, 58 Lika. 
1266]; Head v. New York Life Ins. 
Co., 147 S.W. 827, 241 Mo. 403 [rev 
aaa 879, 234 U.S. 149, 58 L.Ed. 


N.Y.—Ward v. Erie R. Co., 129 N.E. 
886, 230 N.Y. 230; Matter of Meyer, 
103° N.E. 713, 209 N.Y. 386, L.R.A. 
1915C 615, Ann.Cas.1915A 263. 


Pa.—In re Appeal from Ordinance 
of City of Pittsburgh, 99 Pa.Super. 
467 [aff 153 A. 436, 302 Pa. 259]. 


Tex.—Creager v. Hidalgo County 
Water Improvement Dist. No. 4, 
(Commn.App.) 283 S.W. 151 [rev (Civ. 
App.) 271 S.W. 278]. 


Vt.—Saund v. Saund, 136 A, 22, 138 
A, 867, 100 Vt. 176, 387. 


W.Va.—Matheny v. White, 106 S.E. 
651, 88 W.Va. 270; First Nat. Bank v. 
De Berriz, 105 S.B. 900, 87 W.Va. 477. 


[a] Necessary implication.—(1) A 
“necessary implication” within the 
meaning of the law governing con- 
struction of statutes is one that is so 
strong in its probability that the con- 
trary thereof cannot reasonably be 
supposed, First Nat. Bank v. De Ber- 
riz, 105 S.E. 900, 87 W.Va. 477. (2) 
It is not one which shuts out every 
other possible or imaginary conclu- 
Sion, and from which there is no es- 
cape, but an implication which, under 
all the circumstances, is compelled by 
a reasonable view of the statute, and 
the contrary of which would be im- 
probable and absurd. Gilbert v. Crad- 
dock, 72 P. 869, 67 Kan. 346. 


. 


§ 575] 


or to defeat its purpose.®® 


is expressed.?® 


[b] Thus, where words of a law 
are sufficient to include persons or 
classes excepted by implication from 
a statute, expressed in general ‘words, 
the virtual exception must be drawn 
from the intention of the legislature 
manifested by other parts of law, and 
from its general purpose and subject 
matter. Zoulalian v. New England 
Sanatorium & Benevolent Ass’n, 119 
AL 686, 230 Mass. 102, L.R.A. 1918F 


[ec] General terms of a statute are 
subject to implied exceptions found- 
ed on the rules of public policy and 
the maxim of natural justice, so as 
to avoid absurd and unjust conse- 
quences. State v. Llewellyn, 167 P. 
414, 23 N.M. 43 [cert den 88 S.Ct. 68, 
245 U.S. 666, 62 L.Ed. 538]. 


[d] Change in law cannot ordina- 
rily be made by implication. New 
England Bond & Mortgage Co. v. 
ereck, (Mass.) 169 N.E. 803, 68 A.L.R. 


93. Seehausen Wehrs & Co. v. In- 
terstate Steel & Tron Co., 150 Il.App. 
179; City of Detroit v. Redford Tp., 
235 N.W. 217, 253 Mich. 453; Creager 
v. Hidalgo County Water Improve- 
ment Dist. No. 4, (Tex.Commn.App.) 
abe 151 [rev (Civ.App.) 271 S.W. 


Exclusion of subjects other than 
those expressed see infra § 582. 


94, U.S.—Braffith v. People of Vir- | 


gin Islands, 26 F.(2d) 646. 


Ariz.—Greenlee County vy. 
180 P. 151, 20 Ariz. 296. 


Mont.—Equitable Life Assur. Soc. 
of the United States v. Hart, 173 P. 
1062, 55 Mont. 76. 


Tex.—Creager v. 
Water Improvement Dist. No. 4, 
(Commn.App.) 283 S.W. 151 [rev (Civ. 
App.) 271 S.W. 278]. 


W.Va.—Kelley & Moyers v. Bow- 
man, 69 S.H. 456, 68 W.Va. 49; State 
v. Hardin, 58 S.E. 715, 62 W.Va. 313, 
60 S.E. 394. 


fa] Rule applied.—Where no ex- 
ception in a statute is made in terms, 
none will be made by mere implica- 
tion or construction. Greenlee Coun- 
ty v. Laine, 180 P. 151, 20 Ariz. 296. 


95. Cook v. Hamilton County, 6 
¥.Cas.No. 3,157, 6 McLean 112. 


96. U.S.—U. S. v. Sischo, 43 S.Ct. 
511, 262 U.S. 165, 67 L.Ed. 925 [rev 
270 F. 958, aff 262 F. 1001,-and aff 43 
S.Ct. 88, 260 U.S. 697, 67 L.Ed. 469]; 
Dooley v. Pennsylvania R. Co., 250 
F. 142; U.S. v. Allen, 179 F. 13, 1038 
c.c.A. 1 [rev 171 F. 907, aff Heckman 
v. U. S., 32 S.Ct. 424, 224 U.S. 413, 56 
L.Ed. 820, rev Mullen v. U. S., 32 S.Ct. 
494, 224 U.S. 448, 56 L.Ed. 834, and 
aff upon conditions Goat v. U. S., 32 
S.Ct. 544, 224 U.S. 458, 56 L.Ed. 841 
and Deming Inv. Co. v. U. S., 32 S.Ct. 
549, 224 U.S. 471, 56 L.Ed. 847]; Great 
Northern Ry. Co. v. U. S., 155 F. 945, 
84 C.C.A. 93 [aff 28 S.Ct. 313, 208 
U.S. 452, 52 L.Bd. 567]. 

Ariz.—Coggins v. Ely, 202 P. 391, 23 
Ariz. 155. 

Colo.—Colorado & S. Ry. Co. v. City 
of Ft. Collins, 121 P. 747, 52 Colo. 281, 
Ann.Cas.1913D 646. 


Fla.—Amos v. Mathews, 126 So. 368, 
99 Fla. 1, 65, 115; Girard Trust Co. v. 


Laine, 


is not explicit,°? but they ean never be permitted 
to contradict the expressed intent of the statute 
c That which is implied 
in a statute is as much a part of it as that which 
A statutory grant of.a power or 
right carries with it, by implieation, everything nec- 


Hidalgo County | 
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Tampashores Development Co., 117 
So. 786, 95 Fila. 1010; Getzen v. Sum- 
ter County, 103 So. 104, 89 Fla. 45. 


Hawaii.—Honolulu Rapid Transit 
Co. v. Wilder, 30 Hawaii 685; Irwin v. 
Ahia, 29 Hawaiil; Chong Yet You v. 
Rose, 23 Hawaii 220; Terr. v. Palai, 
23 Hawaii 133. 


Kan.—Gilbert v. 
869, 67 Kan, 846. 


Miss.—Peets v. Martin, 101 So. 78, 
135 Miss. 720. 


Mo.—State ex rel. Coleman v. Blair, 
151 S.W. 148, 245 Mo. 680. 


Neb.—In re Hapeman’s Estate, 167 
N.W. 792, 102 Neb. 550. 


N.Y.—Archer v. Equitable L. Assur. 
Co., 112 N.E. 438, 218 N.Y. 18; Peo. v. 
Crennan, 36 N.BH. 187, 141 N.Y. 239. 


Ohio.—State v. Bank, 20 OhioCir.Ct, 
N.S. 399; Gorham v. Steinau, 10 Ohio 
S.&C.P. 131, 7 OhioN.P. 478. 


Or.—Pioneer Real Estate Co. v. City 
of Portland, 247 P. 319, 119 Or. 1. 


Pa.—Bressler’s Petition, 6 Pa.Dist. 
656; Quemy v. Huntingdon County, 
15 Pa.Co. 168. 


Philippine.—In re Dick, 38 Philip- 
pine 41, 


S.D.—Wisconsin Granite Co. v. 
State, 223 N.W. 600, 54 S.D. 482. 


Tex.—Spence v. Fenchler, 180 S.W. 
597, 107 Tex. 443 [rev (Civ.App.) 151 
S.W. 1094]; McCamey v. Hollister Oil 
Co., (Civ.App.) 241 S.W. 689, 699 [att 
274 S.W. 562, 115 Tex. 49] [eit Cyc]. 


W.Va.—Ex p. Watson, 95 S.E. 648, 
649, 82 W.Va. 201; State v. Harden, 58 
S.E. 715, 62 W.Va. 3138, 60 S.E. 394. 


Wis.—State v. Frear, 128 N.W. 1061, 
144 Wis. 58; State v. Phelps, 128 N.W. 
1041, 144 Wis. 1, 35 L.R.A.N.S. 353. 


Alta.—Swift v. Edmonton, 17 Alta. 
L. 185, 62 Dom.L.R. 175. 


“Tt is mot unusual, in the inter- 
pretation of statutes, to find words 
and phrases limited in meaning and 
effect by necessary implication aris- 
ing from some other words or claus- 
es.” Ex parte Watson, supra. 


“The question of implication is es- 
sentially a question of legislative in- 
tent.” Bressler’s Petition, 6 Pa.Dist. 
656, 657. 


Matter within spirit of law see su- 
pra § 573. 


97. U.S.—Dooley v. “Pennsylvania 
R. Co., 250 F.142. 


Fla.—Girard Trust Co. v. Tampa- 
shores Development Co., 117 So. 786, 
95 Fla. 1010; McNeill v. Pace, 68 So. 
177, 69 Fila. 349; State v. Atlantic 
Coast Line R. Co., 54 So. 394, 60 Fla. 
465. 

Ind.—Hyland vy. Rochelle, 100 N.E. 
842, 179 Ind. 671; State v. Barr, 88 
N.E. 604, 173 Ind. 446; Sahm v. State, 
88 N.E. 287, 172 Ind. 237. 


Iowa.—Willis v. Consolidated Inde- 
pendent School Dist. of Cromwell Un- 
jon and Adams Counties, 227 N.W. 
532. 


La.—Boos v. McClendon, 58 So. 582, 
130 La. 813. 


Mass.—Providence, ete., R. Co. v. 
Norwich, etc., R. Co., 138 Mass. 277. 
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essary to carry out the power or right and make 
it effectual and complete,®” but powers specifically 
conferred cannot be extended by implieation.?® 
Where a statute deals with a genus, and the thing 
which afterward comes into existence is a species 
thereof, the language of the statute will generally 


Mo.—Hudgins v. Mooresville Con- 
sol.. School, Dist., 278 SW. 769, 312 
Mo. 1; State ex rel. Wahl v. Speer, 
223 S.W. 655, 284 Mo. 45; Ex p. San- 
ford, 139 S.W. 376, 286 Mo. 665. 


Mont.—Panchot v. Leet, 146 P. 927, 
50 Mont. 314. 


N.M.—State v. Hall, 168 P. 715, 28 
N.M, 422. 


N.Y.—Peo. v. Chapin, 11 N.E. 519, 
105 N.Y. 309; New York v. Sands, 11 
N.E. 820, 105 N.Y. 210; Hyland vy. 
Baxter, 98 N.Y. 610 [aff 31 Hun 3543; 
Baird v. New York, 96 N.Y. 567 [rev 
18 N.Y.Wkly.Dig. 39]; Peo. v. Galla- 
gher, 93; N.Y: -438)'145 Am.R. 232: [aft 
11 Abb.N.Cas. 187]; Langdon v. New 
York, 98 N.Y. 129 faff 28 Hun 158]; 
Kirby v. State, 125 N.Y¥.S. 742, 68 
Misc. 626; Wakefield v. Brophy, 122 
N.Y.S. 632, 67 Misc. 298. ‘ 


N.D.—State v. Nestos, 
238, 619, 48 N.D. 894. 


Okl.—Missouri, O. & G. Ry. Co. v. 
State, 119 P. 117, 29 Okl. 640. 


Or.—Wells v. Wells-Crawford, 251 
P. 263, 907, 120 Or. 557; Fales v. Mult- 
nomah County, 248 P. 151, 119 Or. 
127; Pioneer Real Estate Co. v. City 
Of 2 Portland; : 247; PB. 5329.) 249) cOnisen: 
Portland Ry., Light & Power Co. v. 
Railroad Commission of Oregon, 105 
P. 709, 109 P. 278, 56-Or. 468 [aff 33 
S.Ct. 820, 229 U.S. 397, 57 L-Ed. 1248]. 


Pa.—In re Beallsville School Dist., 
21 Pa.Co. 642. 


R.I.—East Shore Land Co. v. Peck- 
ham, 82 A. 487, 23 R.I. 541; Blais v. 
Franklin, 77 A. 172, 31 R.I. 95. 


S.C.—State v. Cain, 58 S.E. 937, 78 
S.C. 348. 


Tex.—Imperial Irr. Co. v. Jayne, 
138 S.W. 575, 104 Tex. 395, Ann,Cas. 
1914B 322; Terrell v. Sparks, 135 S. 
W. 519, 104 Fex. 191; Brown v. Clark, 
116 S.W. 360, 102 Tex. 323, 24 L.R.A. 
N.S. 670 [rev (Civ.App.) 108 S.W. 
421]; Moon v. Alred, (Civ.App.) 277 
S.W. 787. 


Vt.—Saund y. Saund, 136 A. 22, 138 
A. 867, 100 Vt. 176, 387. 


W.Va.—Hogan vy. Piggott, 56 S.E. 
189, 60 W.Va. 541. i 


[a] Rule applied.—Where a stat- 
ute imposing a duty is silent as to 
when it is to be performed, reasonable 
time is implied. Hartley y. Vitiello, 
154 A. 255, 113 Conn. 74 [foll sub nom. 
MacDonald v. Newman, 154 A. 259]. 


{b] Discretionary powers.—(1) 
Conferring discretionary powers in 
indefinite and vague terms authorizes 
implication of intention to vest wide 
discretion. City of Nashville v. 
Vaughn, 14 S.W.(2d) 716, 158 Tenn. 
498. (2) Power must be practically 
indispensable and essential to execu- 
tion of power actually conferred to be 
supplied by implication, inference, or 
presumption of intention. Oreager v. 
Hidalgo County Water Improvement 


187 N.W. 


Dist. No. 4, (Tex.Commn.App.) 283 
eas 151 [rev (Civ.App.) 271 S.W. 


Legislative grants generally see in- 
fra § 664. 

98. Hikhoff v. Charter Commission 
of City of Detroit, 142 N.W. 746, 176 
Mich. 535. 
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be extended to the new species,®® although it was 
not known and could not have been contemplated 
by the legislature when the act was passed; but 
where the statute shows plainly that the word is 
not used as describing the whole genus put for- 
ward as the one applicable to the case, but only some 
particular species thereof, the rule has no appli- 
cation.1 Where the statute establishes a general 
rule and certain exceptions thereto, the court will 
not, by implication, add any more exceptions,” and 
will not add exceptions merely because good reasons 
exist for adding them.? 


[§ 576] f. Matters Omitted. As the court in 
construing a statute must ascertain and give effect 
to the legislative intent as expressed in the language 
of the statute,® the court cannot, under its powers 
of construction, supply omissions in a statute,® es- 
pecially where it appears that the matter may have 
been intentionally omitted.? It makes no differ- 
ence that.the omission resulted from inadvertence,® 
or because the case in question was not foreseen 
or contemplated,® or that as a result-of the omis- 


99. McCleary v. Babcock, 82 N.E. 
453, 169 Ind. 228; Hurley v. Inhab- 
itants of South Thomaston, 74 A. 734, 
105 Me. 301; Columbus v. Federal 
Gas, etc., Co., 13 OhioN.P.N.S. 394, 
399 [cit Cyc]; Hannas’ Election Con- 
test, 5 Pa.Dist.&Co. 139. 


1. Birmingham y. Birmingham Ca- 


59055 
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1151, 106 'N.W. 451, 75 Neb. 1. : 


N.Y.—Levberg v. Schumacher, 121 
N.E. 808, 225 N.Y. 167; 
Hendrickson,- 28 N.E. 650, 
Republic of Honduras v. Soto, 
19) INN 845,. 012 NOY. 310,58 Am-S.R. it 
744, 2 L.R.A. 642; 
18 N.B. 139, 110 N.Y. 216; 
Wickwire, 54 N.Y. 226; 
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sion the statute is a nullity.1° Thus the court will 
not read into a statute exceptions not made by the 
Jegislature.11 However, since it is the duty of the 
court to give effect, if possible, to the legislative 
intent,1? it may supply obvious omissions to carry 
out the legislative intent,1* and a casus omissus 
should not be acknowledged if by any reasonable 
construction the statute may be read to avoid it.** 
Where the ordinary interpretation of a statute leads 
to consequences so dangerous and absurd that they 
could never have been intended, the court may adopt 
a construction from analogous provisions, and thus 
supply an omission.1° Where a statute prescribes 
that a certain thing be done, but is silent as to the 
manner of proceeding, the eourt must be governed 
by its own established course or proceeding, in so 
far as it can be modified and adapted to the positive 
enactments of the legislature.1® 


[§ 577] 3. Meaning of Language—a. Construc- 
tion of Words and Phrases!7—(1) In General. 
While the meaning to be given a word used in a ’ 


cannot be extended by loose construc- 
tion to cases not expressly or by nec- 
essary implication included therein. 
Pfeiffer v. Chicago & M. Electric R. 
Co., 156 N.W. 952, 163 Wis. 317. - 


In re Barnett’s Estate, 
453, 97 Cal.App. 138. 


8. State v. Trapp, 73 So. 255, 140 
La. 425. 


McKuskie v. 
128 N.Y. 


Ube. 
Matter of Miller, 
Benton v. 
Kennahan v. 


nal Navigations, 3 Loc.Gov. 1287, 21 
T.L.R. 548. 


2. United States v. Atlantic Coast 
Quine: RicCos 153)... 918 afatt 168. F. 
175, 94 C.C.A> 35]; In re Hering, 117 
N.Y.S. 747;,°183) App.Div. .293 -Laff 89 
N.E. 450, 196 N.Y. 218]; Sheely v. Mc- 
Lemore, 284 S.W. 61, 153 Tenn. 498; 
Burns v. City of Nashville, 178 S.W. 
1053, 132 Tenn. 429; Smyth v. Reg., 
[1898] A.C." 782. 


3. Spears v. City of San Antonio, 
223 S.W. 166, 110 Tex. 618 [aff (Civ. 
App.) 206 S.W. 703]; Bradley v. Gil- 
liam, (Tex.Civ.App.) 260 S.W. 289. 


4 Words omitted see infra $593. 
5. See supra § 569. 


6. Ark.—Snowden vy. Thompson, 
153 S.W. 8238, 106 Ark. 517. 


Cal.—In re Barnett’s Estate, 275 P. 
453, 97 Cal.App. 138; Ex p. Haines, 
229 P. 984, 68 Cal.App. 522; Califor- 
nia Telephone & Light Co. v. Jordan, 
26) P. 598, 19:Cal. App, 536, 


Del.—Fouracre v. White, 102 A. 186, 
80 Del. 25. 


Ill.—Peo. y. Rogier, 157 N.E. 177, 
SVs Oh MER UE 


Ind.—State v. Board of Com’rs of 
‘Vanderburgh County, 94 N.E. 716, 718, 
175 Ind. 400 [cit-Cyc]. 


Iowa.—Rural Independent School 
Dist. No. 3 of Johns Tp. v. McCrack- 
en, 233 N.W. 147; Ripley v. Gifford, 
11 Iowa 367. 

La.—State v. Trapp, 73 So. 255, 140 
Lua. 425. 

Md.—Hughes’ Case, 1 Bland 46. 

_ Mass.s—-Morse vy. City of Boston, 148 
N.B. 813, 258 Mass. 247; Thacher v. 
Cook, 145 N.H. 256, 250 Mass. 188; 


King v. Viscoloid Co., 106 N.E. 988, 
219 Mass. 420, Ann.Cas.1916D 1170. 


- Mo.—Dworkin v. Caledonian Ins. 
Co., 226 S.W. 846, 285 Mo. 342. 


Neb.—State v. Reneau, 104 N.W. 


City of New York, 147 N.Y.S. 835, 162 
App.Div. 364; Title Guarantee & 
Trust Co. v. Friedman, 138 N.Y.S. 983, 
154 App.Div. 902; Jones vy. Green, 
138 N.Y.S. 982, 154 App.Div. 902; La- 
cov v. White’s Express Co., 138 N.Y. 
S. 982, 154 App.Div. 902; O’Rourke 
v. Braden, 138 N.Y.S. 982, 154 App. 
Div. 902; Armstead v. Egbert, 138 N. 
Y.S. 982, 154 App.Div. 901; Leach v. 
Auwell, 138 N.Y.S. 975, 154 App.Div. 
170; In re Starbuck’s Estate, 122 N. 
Y.S. 584, 187 App.Div. 866 [aff 94 N. 
EH. 1098, 201 N.Y. 531]; People ex rel. 
Pennsylvania R. Co. v. Leo, 183 N.Y. 
S.. 597, 112 Mise. 578 [aff 188 N.Y.S. 
226, 196 App.Div. 426]. 


Okl.—Arnold y. State, (Cr.) 132 P. 
1123. 


Pa.—In re School Directors — of 
Kingsley Township, 5 Pa.Dist. 750; 
Com. v. Smith, 43 Pa.Co. 93; In re 
Brackenridge, 15 Pa.Co. 647. 


Porto Rico.—Peo. y. Terrasa, 28 
Porto Rico 10. 


S.D.—Ex p. Brown, 114 N.W. 308, 
21 S.D. 515 (holding that the statu- 
tory enumeration of persons of the 
same class by specific terms has the 
effect of restricting the statute to 
that class of individuals, and no con- 
sideration of the mischief to be.rem- 
edied by the act is sufficient to jus- 
tify the interpolation of other words 
to bring within the operation of the 
statute another class of persons 
Mes business is distinctly differ- 
ent). 


Tenn.—Hickman vy. Wright, 210 S. 
W. 447, 141 Tenn. 412. 


Va.—Jordan y. South Boston, 122 
S.H. 265, 188 Va. 838. 


Wis.—Neacy v. Board of Sup’rs of 
Milwaukee County, 128 N.W. 1063, 
144 Wis. 210. 


Pp tiay oars oo v. Larence, 21 Man. 


[a] 


Thus the words of a. statute 


9. Birmingham Ry., Light & Pow- 
er Co. v. Green, 58 So. 801, 4 Ala.App. 
417; Hull: v. * Bull, 24.¢S:€q.e1743 
Larence vy. Larence, 21 Man. 145. 


Exteasion by implication to cover 
new situations see supra § 575 text 
and notes 99-1. 


10. Hughes’ Case, 1 Bland (Md.) 
46; In re Kingsbley Tp. School Di- 
rectors, 5 Pa.Dist. 750. 


11. U.S.—U. S. v. Missouri Pac. 
R. Co., 213 F. 169; Wabash R. Co. v. 
United, States,.178 EF. 5, 101° GCA. 
133, 21 Ann.Cas. 819. 


Colo.—Karoly vy. Industrial Com- 
mission of Colorado, 176 P. 284, 286, 
65 Colo. 239 [cit Cyc]. 


Ind.—Kunkalman v. Gibson, 84 N. 
E. 985, 86 N.E. 850, 171 Ind, 503. 


Neb.—State v. School Dist. of Ne- 
braska City, 156 N.W. 641, 99 Neb. 
338; Siren v. State, 111 N.W. 798, 78 
Neb. 778. = 


Pa.—In re Road from Houston toe 
Canansburg, 8 Pa.Dist.&Co. 89! 


Wis.—State v. Smith, 199 N.W. 954, 
184 Wis. 309. 


12. See supra § 568. 


13. Snowden y. Thompson, 153 S. 
W. 823, 106 Ark. 517. 


_14 Young v. Regents of Univer- 
sity of Kansas, 124 P. 150; 87 Kan. 
239, Ann.Cas.1913D 701. 


15. Jackson Tp. of Boone County 
v. Bowman, 147 N.E. 621, 196 Ind. 729; 
Marion Tp. of Boone County v. How- 
ard, 147 N.H. 619, 196 Ind. 167; Foley 
v. Bourg, 10 La.Ann. 129; McCullough 
v. Scott, 109 SH. 789, 796, 182\N.C. 
865 [cit Cyc]. 


veut Hughes’ Case, 1 Bland (Md.) 


17. Judicial construction see inf 
§§ 6138, 614. . aay 


——= 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statute will be determined from the character of its 
use,*® words in common use?® are to be given 


18. Peninsular Industrial Ins. Co. 
v. State, 55 So. 398, 61 Fla. 376; State 
ex rel. Case vy. Seehorn, 223 S.W. 664, 
283 Mo. 508. 


5 ae For technical words see infra 
20. U.S.—Miller v. Robertson, 45 


S.Ct, 73, 266 U.S. 248, 69 L.Ed. 265 
Laff 286 F. 503]; De ‘Ganay v. Led- 
erer, 39 S.Ct. 524, 250-U.S. 376, 63 L. 
Ed. 1042; Lake County vy. Rollins, 9 S. 
‘Ct. 651, 130 U.S. 662, 32 L.Ed. 1060; 
Allen v. Morsman, 46 F.(2d) 891; Bal- 
anced Rock Scenic Attractions v. 
Town of Manitou, 38 F.(2d) 28, 30 
[cert den 50 S.Ct. 463, 281 U.S. 764, 
74 L.Ed. 1172, and cit Cyc]; Louis- 
ville Title Co. v. Lucas, 27 F.(2d) 
413; Braffith v. People of Virgin Is- 
lands, 26 F.(2d) 646; Foley v. Miller, 
24 F.(2d) 722; Wilkinson vy. Mutual 
Bldg. & Sav. Ass’n, 13 F.(2d) 997 [aff 
8 F.(2d) 183]; Carter Oil Co. v. Scott, 
12 F.(2d) 780 [rev 23 F.(2d) 481]; 
U.S. v. Sischo, 270 F. 958 [aff 262 F. 
1001, and cert gr 41 S.Ct. 624, 256 U. 
S. 688, 65 L.Ed. 1172, aff 43 S.Ct. 88, 
260 U.S. 697, 67 L. Ed. 469, and rev 
43 S.Ct. 511, 262 U.S. 165, 67 L.Ed. 

; U. S. v. Graham & Irvine, 250 
¥. 499; De Ganay v. Lederer, 239 F. 
568; Arthur v. G. W. Parsons Co., 224 
By 47, ¥39°6.C.A.. 5113 In re Ellis, 179 
¥., 1002; United States v. Chesbrough, 
176 F. 778; Shulthis v. MacDougal, 
T1620. 334 [aff 170 -F529)°95 C.G.A. 
615) U.cSy vicColorado, ‘ete.,. RR. Co., 
LT bimety at. oo HOC .AG 2 amore is. recA 
N.S. 167, 13 Ann.Cas. 893 [cert den 
209 U.S. 544, 28 S.Ct. 570, 52 L.Ed. 
919]; Brun v. Mann, 151 F. 145, 80 
C.C.A. 513, 12 L.R.A.N.S. 154; Wads- 
worth y. Boysen, 148 F. 771, 78 C.C.A. 
4387; Corning v. Meade County, 102 
Wy 57, 42 6.CxA., 154 [cert den 21.S.Ct. 
921, 180 U.S. 638, 45 L.Ed. 710]; Mas- 
sachusetts L. & T. Co. v. Hamilton, 
88 F. 588, 32 C.C.A. 46; The Samuel 
E. Spring, 27 F. 764; Schriefer v. 
qroed: 21 F.Cas.No. 12,481, 5 Blatchf. 
TS. 


Ala.—Edwards vy. Doster-Northing- 
ton Drug Co., 108 So. 862, 214 Ala. 640; 
Ex p. Pepper, 64 So. 112, 185 Ala. 284 
[rev 62 So. 397, 9 Ala.App. 191]; 
Wetumpka v. Winter, 29 Ala. 651; 
Pelham vy. State, 102 So. 462, 20 Ala. 
App. 359 [cert den 102 So. 464, 212 
Ala. 325]; Underwood Typewriter Co. 
v. Marengo County Bank, 81 So. 543, 
17 Ala.App. 47 [cert den 82 So. 158, 
203 Ala. 128]; Monogram Hardwood 
Co. v. Louisville & N. R. Co., 60 So. 
949, 6 Ala.App. 629. 


Ariz.—Arizona Eastern R. Co. v. 
Matthews, 180 P. 159, 20 Ariz. 282, 7 
A.L.R. 1149. 


Ark.—Mays v. Robertson, 288 S.W. 
SSO 72. Arka 89 St Louis, I. M. & 
S. R. Co. v. Staté, 143 S.W. 913, 102 
Ark. 205; Hancock v. State, 133 "Sow. 
181, 97 Ark. 38, Ann.Cas. 1912C 1032. 


Cal.—Allyne v. Murasky, 254 P. 
564, 200 Cal. 661; Corbett v. State 
Board of Control, 204 P. 823, 188 Cal. 
289; Mulville v. City of San Diego, 


192 P. 702, 183 Cal. 734; Ex p. Gali- 
van, 122 P, 961, 162 Cal. 331; Gross 
v. Fowler, 21 Cal. 392; Quigley Ve 


Gorham, 5 Cal. 418, 63 Am.D. 139; 
Barron v. Board of Dental Bxamin- 
ers of California, (App.) 293 P. 144; 
Ex p. Smith, 263 P. 555, 88 Cal.App. 
464; Ex p. Gundelfinger, 262 P. 465, 
87 Cal. App. 636; Perrin v. Miller, 169 
RP. 426, 35 Cal.App. 129; Sacramento 
County vy. Glann, 113 P, 360, 14 Cal. 
App. 780; Ex p. McCoy, 101 P. 419, 
10 Cal. App. 116. 


Colo.—Peo. v. Texas Co., 


275. P.1& W. 


STATUTES 


896, 85 Colo. 289; Darius v. Apostolos, 
190 P. 510, 68 Colo. 323, 10 A.L-R. 986; 
Nesbit vy. Sigel-Campion Live Stock 
Co.) 125. P= 524, 53-Colos 333. [dism 
writ of error to review 123 P. 110, 
21 Colo.App. 494]. 


Del.—Rash y. Allen, 76 A. 370, 24 
Del. 444. 


D.C.—In re Mark Cross Co., 26 App. 
D.C. 101; Duehay v. District of Co- 
lumbia, 35 App.D.C. 434 [cert den 25 
SHaLR 803, 198 U.S. 586, 49 L.Ed. 1174]. 


Fla.—State v. Tunnicliffe, 124 So. 
279, 98 Fla. 731; Van Pelt v. Hil- 
liard, TS 90. 6938 Cb clan 1 9a,ta RA, 
19188 639; Southern Bell Tel., etc., 
oe Vv. D'Alemberte, 21 So. 570, 39 Fia. 


Hawaii.—tTerr. v. Honolulu Rapid 
Transit, etc., Co., 23 Hawaii 387; Ka- 
mahu v. Bicknell, 22 Hawaii 209. 


Idaho.——Cook v. Massey, 220 P. 
1088, 88 Idaho 264, 35 A.L.R. 200; 
State v. Morris, 155 P. 296, 28 Idaho 
599, L.R.A.1916D 573; State v. Omae- 
chevviaria, 152 P. 280, 27 Idaho 797 
Laff 38 S.Ct. 323]; Ex p. Bossner, 110 
P. 502, 18 Idaho 519; Adams v. Lans- 
don, 110 P. 280, 18 Idaho 483. 


Ill.—Trustees of Schools of Town- 
ship 39 v. Berryman, 155 N.E. 850, 
325 Ill. 72; Barnes v. City of Chicago, 
153 N.H.. 821, 323.11. 203,.52 A.L.R 
560 [aff 237 Ill.App. 464]; Walgreen 
Co. v. Industrial Commn., 153 N.E. 831, 
323 Ill, 194, 48 A.L.R. 1199; Shedd v. 
Patterson, 144 N-E. 5, 312 Ill. 371; Peo. 
v. Muldoon, 137 N.E. 863, 306 Ill. 234, 
28 A.L.R. 857; Potson v. City of Chi- 
cago, 136 N.E. 594, 304 Ill. 222 [aff 
222 Ill.App. 50]; Fowler v. Johnston 
City & Big Muddy Coal & Mining Co., 
127 N.E. 31, 292 Ill. 440; H. W. Clark 
Co. v. Industrial Commission, 126 N.E. 
579, 291 Ill. 561; Murrell v. Industrial 
Commission, 126 N.E. 189, 291 Ill. 334; 
Beutel v. Foreman, 123 N.E. 270, 288 
Ill. 106 [error dism 41 S.Ct. 218, 254 
U.S. 667, 65 L.Ed. 466]; Colton v. 
Board of Trustees of Firemen’s Pen- 
sion Fund of Bloomington, 122 N.E. 
73, 287 Ill. 56; Ruda v. Industrial 
Board of Illinois, 119 N.E. 579, 283 
Ill. 550; Wahlman v. Becker Milling 
Co., 117 N.H. 140, 279 Ill. 612 [aff 198 
Ill.App. 608]; City of Chicago v. Trib- 
une Co., 93. N.E. 757, 248 Ill. 242; 
Culver v. Waters, 93 N.E. 747, 248 Il. 
163; Maiss v. Metropolitan Amuse- 
ment Ass’ n, 89 N.E. 268, 241 Ill. 177; 
Chudnovski v. Eckels, 83 N.E. 846, 232 
TIL; 312; “Beor sy. Illinois, ete., Canal 
Com’rs, 4 Ill. 153; Stullken v. Sims, 
199 Ill.App. 102; City of Chicago v. 
South Side Elevated R. Co., 183 Ill. 
App. 181; Schaeffer v. Burnett, 120 
Ill.App. 79. 


Ind.—Smith v. State, 172 N.E. 911; 
Hammell v. State, 152 N.E. 161, 198 
Ind. 45; City of Columbus v. Ryner- 
son, 148 N.E. 602, 195 Ind. 620; Mc- 
Guire v. City-of Indianapolis, 135 N.E. 
257, 192 Ind. 73; Poe v. State, 130 N.E. 
405, 190 Ind. 356; Hyland v. Rochelle, 
100 N.E. 842, 179 Ind. 671; Booth v. 
State, 100 N.H. 563, 179 Ind. 405, 
L.R.A.1915B 420, Ann.Cas.1915D 987 
[aff 35 S.Ct, 617, 237 U.S. 391, 59 L.Ed. 
1011]; Moore- Mansfield Const. Co. v. 
Indianapolis, N. C. & T. Ry. Co., 101 
N.E. 296, 179 Ind. 356, 44 L.R.A.N.S. 
816, Ann.Cas.1915D 917; Indianapolis 
Northern Traction Co. v. Brennan, 87 
N.E. 215, 90 N.E. 65, 68, 91 N.E. 503, 
174 Ind. ky 30 L.R.A.N.S. 85; Kunkal- 
man v. Gibson, 84 N.E. 985, 86 N.E. 
850, 171 Ind. 503; Boyer v. ‘State, 83 
N.E. 350, 169 Ind. 691; Johnson v. 
Citizens’ Trust Co., 136 N.E. 49, 78 
Ind. ADP. 487; Pickett v. Toledo, St. L. 
. Co., 111 N.E, 434, 61 Ind.App. 
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their natural; plain, ordinary, and commonly un- 
derstood meaning,?° in the absenee of any statuto- 


26; Vollmer vy. Board of Com’rs of 
Dubois County, 101 N.E. 321, 53 Ind. 
App. 146; Brownell Improvement Co. 
v. Nixon, 92 N.E. 693, 95 N.E. 585, 48 


Ind.App. 195. 


Iowa:—Des Moines City Ry. Co. v. 
City of Des Moines, 216 N.W. 284, 205 
Iowa 495; First Nat. Bank v. Burke, 
196 N.W. 287, 201 Iowa 994 [error 
dism (48 SiCt. 1557 275 U.S; 502,72 
L.Ed. 395]; Hubel v. McAdon, 180 
N.W. 994, 190 Iowa 677; Seavert v. 
Cooper, 175 N.W. 19, 187 Iowa 1109; 
Powers v. Harten, 167 N.W. 693, 183 
Iowa 764. 


Ky.—Gold Trading Stamp Co. v. 
Commonwealth, 5 S.W.(2d) 910, 224 
Ky. 136; Seaboard Oil Co. v. Common- 
wealth, 237 S.W. 48, 193 Ky. 629;-Bo- 
hannon vy. City of Louisville, 235 S.W. 
750, 193 Ky. 276; Kentucky Consum- 
ers’ Oil Co. v. Commonwealth, 233 S. 
W. 892, 192 Ky. 487; Booth v. Board of 
Education, 229 S.W. 84, 191 Ky. 147; 
Citizens’ Telephone Co. v. City of 
Newport, 224 S.W. 187, 188 Ky. 629, 14 
A.L.R. 1369; Commonwealth v. Van- 
meter, 221 S.W. 211, 187. Ky. 807; 
American Tobacco Co. v. City of 
Bowling Green, 205 S.W. 570, 181 Ky. 
416; Higginbothom y. Higginbothom, 
197 S.W. 627, 177 Ky. 271, L.R.A.1918A 
1105; Bosworth v. Marshall, 176 S.W. 
348, 165 Ky. 32; Lanferman v. Van- 
zile, 150 S.W. 1008, 150 Ky. 751, Ann. 
Cas.1914D 563; Maysville v. Mays- 
ville St: R., etc., -Co.; 108 “SOW. 960; 
toon, Ky. 673, 32 Ky.L. 1366; Civ. Code 


La.—State v. Brunson, 111 So. 321, 
1627 La. 902, 50 A.L.R. 1531; Martin 
v. Martin, .92 So. 46, 151 La. 530; 
Vicksburg, A. & S. Ry. Co. v. Louisi- 
nae & A. R. Co., 67 So. 558, 1386 La. 
691. : 


Me.—Portland Terminal Co. v. Bos- 
ton & M. R. R., 144 A. 390, 127 Me. 
428; State v. Blaisdell, 105 A. 359, 118 
Me. 13; State v. Canadian Pac. R. Co., 
60 A. 901, 100 Me. 202; Davis v. Ran- 
dall, 53 A. 835, 97 Me. 36; Jones v. 
Jones, 18 Me. 808, 88 Am.D. 728. 


Md.—Purnell vy. State Board of 
Education, 93 A. 518, 125 Md. 266; 
Parkinson vy. State, 14 Md. 184, 74 
Am.D. 522; Allen v. Mut. F. Ins. Co., 
2 Md. 111. 


Mass.—Brown v. Robinson, 175 N.E. 
269; Boston & M. R. R. v. Town of 
Billerica, 160 N.E. 419, 262 Mass. 439; 
Descalakis v. Commonwealth, 139 N.E. 
168, 244 Mass. 568; Duggan v. Bay 
State St. Ry: €o; 119 N.E. 157, 230 
Mass. 370, L.R.A.1918E 680; -In re 
Madden, 111 N.E. 379, 222 Mass. 487, 
L.R.A.1916D 1000. 


Mich.—Peo. v. Smith, 224 N.W. 402, 
246 Mich. 393; Davidow v. Wadsworth 
Mfg. Co., 178 N.W. 776, 211 Mich. 90, 
49)... Avda Ri 6055 Peos ve. Labbe, los 
N.W. 451, 202 Mich. 513; Bacon vw. 
State Tax Com’rs, 85 N.W. 307, .126 
Mich. 22, 86 Am.S.R. 524, 60 L.R.A. 
321. 


Minn.—Singer v. Singer, 214 N.W. 
778, 216 N.W. 789, 173 Minn. 57; State 
v. Marsh, 196 N.W. 930, 158 Minn. 111. 


Miss.—Chattanooga Sewer Pipe 
Works v. Dumler, 120 So. 450, 153 
Miss. 276, 62 A.L.R. 999; Warburton- 
Beacham Supply Co. v. City of Jack- 
son, 118 So. 606, 151 Miss. 503; Green 
vy. Weller, 32 Miss. 650. 


Mo.—Bellerive Inv. Co. v. Kansas 
City, 13 S.W.(2d) 628, 638, 321 Mo. 
969 [cit Cyc]; Hannibal Trust Co. v. 
Elzea, 286 S.W. 871, 877, 315 Mo. 485 
[eit Cye]; Betz v. Kansas City South- 
ern Ry. Co., 284 S.W. 455, 461, 314 Mo. 
390 [aff (App.) 253 S.W. 1089} [quot 
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Cyc]; State ex rel. Sekyra v. Schmoll, 
282 S.W. 702, 313 Mo. 693; Lauck v. 
Reis, 274 S.W. 827, 310 Mo. 184; State 
ex rel. Gass v. Gordon, 181 S.W. 
1016, 266 Mo. 394, Ann.Cas.1918B 191; 
State v. Taylor, 123 S.W. 892, 224 Mo. 
Sg State v. Missouri Pac. R. Co., 

17 S.W. 1173, 219 Mo. 156; Cohn v. 
St. Louis, I. M. & S. Ry. Co., 133 $.W. 
59,151 Mo.App. 661 [transf from Sup. 
Ct., 181 S.W. 881, 227 Mo. 369]; Jop- 
lin Supply Co. v. West, 130 S.W. 156, 
149 Mo. ADR. 18; McFarland Vv. Mis- 
souri, etc., . Co., 68 S.W. 105, 94 Mo. 
App. 336. 


Mont.—Great Northern Utilities Co. 
v. Public Service Commn., 293 P. 294; 
McNair v. School Dist. No. 1 of Cas- 
eade County, 288 P. 188, 87 Mont. 423, 
69 A.L.R. 866; State v. Board of 
Com’rs of Big Horn County, 273 P. 
290, 83 Mont. 540; State v. Moody, 230 
PR. 575, 71 Mont. 473; Northern Pac. R. 
Co. v. Sanders County, 214 P. 596, 66 
Mont. 208; State v. Bowker, 205 P. 
961, 63 Mont. 1. 


Neb.—State v. School Dist. of Ne- 
braska City, 156 N.W. 641, 99 Neb. 
338; State v. Byrum, 83 N.W. 207, 60 
Neb. 384; Hagenbuck v. Reed, 3 Neb. 
Las 


Nev.-—Ex p. Ming. 181 P. 319, 42 
Nev. 472, 6 A.L.R. 1216; Ex p. Donell, 
178 P. 28, 42 Nev. 369; Ex p. Zwissig, 
178 P. 20, 42 Nev. 360. 


N.H.—Floyd v. Verrette, 108 A. 693, 
79 N.H. 316; Colston v. Boston & M. 
R. R., 99 A. 649, 78 N.H. 284; Attorney 
General v: Hayes, 92 A. 166, 77 N.H. 
358; State v. Boston & M. R. R., 80 
A. 858, 76 N.H. 146; Lisbon School 
Dist. No. 1 v. Landaff Town School 
Dist., 74 A. 186,,.75 N.H. 324; In re 
Justices’ Opinion, 68 A. 873, 74 N.H. 
606; Wyatt v. State Bd. of Equaliza- 
tion, 70 A. 387, 74 N.H. 552. 


N.J.—Oakland v. Board of Conser- 
vation and Development of New Jer- 
sey, 126 A. 534, 98 N.J.Law 806; 
Borough of Oakland v. Board of Con- 
servation and Development of New 
Jersey, 122 A. 311, 98 N.J.Law 806 
[rev 118 A. 787, 98 N.J.Law 99]; Con- 
over v. Public "Service Ry. Co., 78 A. 
187, 80 N.J.Law 681; Lake v. Ocean 
City, 41 A. 427, 62 N.J.Law 160; Mc- 
Lorinan v. Bridgewater Linke A) A. 187, 
49 N.J.Law 614; Evening Journal As- 
soc. v. State Bd. of Assessors, 47 N.J. 
Law 36, 54 Am.R. 114. 


N.M.—Farmers’ Development Co. v. 
Rayado Land & Irrigation Co., 213 P. 
202, 28 N.M. 357. 


N.Y.—Peo. v. Shakun, 167 N.E. 187, 
251 N.Y. 107, 64 A.L.R. 1066; City of 
New York v. Manhattan Ry. Co., 84 
N.B. 745, 192 N.Y. 30; Minor v. Hrie 
R. Co., 64 N.E. 454, 171 N.Y. 566; 
Bush v. Delaware, etc., R. Co., 59 N.E. 
838, 166 N.Y. 210; Bristor v. Smith, 53 
N.E. 42, 158 N.Y. 157; Tompkins y. 
Hunter, 43 N.E. 532, 149 N.Y. 117; 
Hudson River Tel. Co. v. Watervliet 
Turnpike, etc., Co., 32 N.E. 148, 135 
NOY. 0st d Git. A614, 81 AT SiR: 
838; Matter of Kaufman, 30 N.E. 242, 
131 N.Y. 620 mem, 15 L.R.A. 292; Gil- 
more v. Utica, 24 N.E. 1009, 121 N.Y. 
561; Fifth Ave. Bank v. Colgate, 24 
N.E. 799; 120! N.Y. 381, 8) Ln. RiAw 712s 
Peo. v. Baltimore, etc., R. Co., 22 N.E. 
1026, 117 N.Y. 150; Peo. y. Wemple, 22 
ING HE ote LOIN am Sac PCO) vs 
D’Oench, 18 N.E. 862, 111 N.Y. 359; 
‘Peo. v. O’Brien, 18 N.E. 692, 111 NVY. 
1,7 Am.S.R. 684, 2 L.R.A. 255; Matter 
of O’Neil, 91 N.Y. 616 [aff 27 Hun 
130]; Benton v. Wieckwire, 54 N.Y. 
226; In re Fox, 52 N.Y. 530, 11 Am.R. 
751 [aff 94 U.S. 315, 24 L.Wa. 19215 
Savage v. Howard Ins. Co, 52 N.Y. 
502, 11 Am.R. 741 [rev 44 How.Pr. 40 
(aft 43 How.Pr. 462)]; Chamberlain v. 
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Western Transp. Co., 44 N.Y. 305, 4 
Am.R. 681 [rev 45 Barb. 218]; Kelly Vv. 
Downing, 42 N.Y.71; Peo. v. Schmidt, 
222 N.Y.S. 647, 221 App. Div. 77; Peo. 
v. Baxter, 188 N.Y.S. 181, 196 App. Div. 
824, 39 N.Y.Cr. 233; In re Boulevard 
Theatre, etc., Co., 186 N.Y.S. 430, 195 
App.Div. 518 [aff 132 N.E. 910, 231 
N.Y. 615]; Stradar v. Stern Bros 
172° N.Y.S. 482, 184 App.Div. 700: 
Lautman v. City of New York, 141 
N.Y.S. 1042, 157 App.Div. 219; In re 
Ives, 140 N-Y.S. 694, 155 App. Div. 670 
[aff 103 N.E. 1125, 209 SINT 80595 
Doyle v. City of Troy, 122 N.Y.S. 704, 
138 App.Div. 650 [aff 96 N.H. 1114, 202 
N.Y. 625]; Peo. v. Lane, 116 N.Y.S. 
990, 132 App.Div. 406, 23 N.Y.Cr. 435 
[aff 89 N.E. 108, 196 N.Y. 520]; Peo. 
ex rel. McHachron v. Bashford, -112 
N.Y.S. 1148, 128 App.Div. 351 [aff 112 
N.Y.S. 502, 128 App.Div. 351]; Peo. 
ex rel. McNeile v. Glynn, 112 N.Y.S. 
695, 128 App.Div. 257; Peo. ex rel. Mc- 
Eachron y. Bashford, 112 N.Y.S. 502, 
128 App.Div. 351 [aff 112 N.Y.S. 1143, 
128 App.Div. 351]; Lee v. Dill, 39 
Barb. 516, 16 Abb.Pr. 92 [aff 41 N.Y. 
619]; Cruger v. Cruger, 5 Barb. 225; 
Robert Reis & Co. v. New York Trust 
Co., -239 N.Y.S. 568, 136 Mise. 141; 
Peo. v. Wainwright, 195 N.Y.S. 777, 
119 Mise. 71; Peo. v. Douglas Packing 
Co., 194 N.Y.S. 633, 118 Mise. 775 [aff 
196 N.Y.S. 8101; Peo. ex rel. Murphy 
v. Holcomb, 181 N.Y.S. 780, 111 Misc. 
460; Brosemer v. Brosemer, 162 
N.Y.S. 1067, 99 Mise. 101; Peo. v. 
Hoyt) 166 UN: Y.-S. 9537% 3'4-N. ¥..Cre 70: 
Glucksman v. Board of Education of 
City of New York, 164 N.Y.S. 351 [rev 
167 N.Y.S. 1075]; Peo. v. Weinstock, 
140 N.Y.S. 453, 27 N.Y.Cr. 53; Matter 
of Tipple, 13 N.Y.S. 263. 


N.C.—Manning v, Atlantic & Y. Ry. 
Co., 125 S.H. 555, 188 N.C. 648; Aber- 
nethy y. Board of Com’ rs of Pitt 
County, 86 S.H. 577, 169 N.C. 631. 


Ohio.—Schario v. State, 138 N.E. 68, 
105 OhioSt. 5385; Manuel v. Manuel, 
13 OhioSt. 458; Schraeder v. State, 162 
N.E. 647, 28 OhioApp. 248; Landrey v. 
Harmon, 27 OhioC.A. 301; Owens vy. 
Humbert, 25 OhioCir.Ct.N.S. 522; Na- 
tional Coal Co. v. Potts, 19 OhioCir.Ct. 
N.S. 379, 34 GhioCir.Ct. 655, 2 Ohio 


App. 338; Stokes v. Logan County, 2 
OhioDee. (Reprint) 122, 1 WestL. 
Month 448; Morrow vy. Whittler, 25 


OhioN.P.N.S. 85; Heald v. Cleveland, 
19 OhioN.P.N.S. 305; State v. Boves, 
6 OhioN.P.N.S. 337; Cooper v. Van 
Werk County Com’rs., 4 OhioN.P.N.S. 


Okl.—First Nat. Bank vy. Mills, 272 
P, 840, 1384 Okl. 186. 


_ Or.—Varrelman v. Flora Logging 
Co., 277 P. 97, 286 P. 541, 290 P. 751, 
138 Or. 541 fapp dism 51 S.Ct. 214]: 
Superior Oil & Refining Syndicate vy. 
Handley, 195 P, 159, 99 Or. 146, 


Pa.—West v. Lysle, 153 A. 181, 302 
Pa. 147; Commonwealth v. Wark Co., 
151 A. 786, 301 Pa. 150; Lehigh & 
Wilkes-Barre Coal Co. v. Riley, 147 
A. 605, 297 Pa. 522; In re Fox Film 
Corporation, 145 A. 514, 295 Pa. 461, 
64 A.L.R. 499; Commonwealth v. Sun 
Oil Co., 139 A. 156, 290 Pa. 539; In re 
McCully's Estate, 112 A, 159, 269 Pa. 
122; Pittsburgh v. Kalchthaler, 7 A, 
921, 114 Pa. 547; Philadelphia, ete., 
R. Co. v. Catawissa R, -Co., b35Pa, 20: 
Commonwealth v. Duffy, 7 Pa. Dist.& 
Co. 787; In re Bremer, 3 Pa.Dist.& 


Co. 685; Stirling v. Indiana Oil Co., 
28 Pa.Dist. 725; In re Minors, 25 Pa. 
Dist. 903; In re Lancaster, 20 Pa, 
Dist. 225; Com. v. Kebort, 13 Pa.Dist. 
677; Com. v. Duff, 7 Pa.Dist. 370, 2 
Dauph.Co. 21; Com. v. American 
Trust Co., 39 Pa.Co. 469; Com. v. 


State Bank of Pittsburg, 32 Pa.Co. 51; 
Com. v. Wetherill, 23 Pa.Co. 59; In re 
Shackamaxon Bank, 4 Pa.Co. 194; 


Grub v. Lancaster Mfg. ae 10 Phila. 
316, 32 Leg.Int. 98, 1 Wkly.N.Cas. 264. 


Philippine-—Yangeo v. Manila, 29. 
Philippine 183. 
Porto Rico.—Dessus v. Ricci, 27 


Porto. Rico 687. 


R.I—State Vv. Wah Lee, 144 A. 159,. 
49 R.J. 491; Hast Shore Land Co. v. 
Peckham, 82 A. 487, 33 R.I. 541; Blais. 
v. Franklin, 77 A. 172,31, R.L. 95. 


S.C.—Gaston v. State Highway De- 
partment of South Carolina, 132 S.E. 
680, 134 S.C. 402; State v. Sawyer, 88 
S.E. 894, 104 S.C. 342. 


Tenn.—Cherokee Brick Co. v. Bish- 
op, 299 S.W. 770, 156 Tenn. 168; Par- 
tee v. Memphis Concrete Pipe Co., 
295 S.W. 68, 155. Tenn. 441. 


Tex.—State v. Tturria, 204 S.W. 315, 
109 Tex. 220, L.R.A.1918F 1079 [rev 
(Civ.App.) 189. S.W. 291]; Texas & 
P. Ry. Co. v..Railroad Commission of 
Texas, 150 S.-W. 878, 105 Tex. 386 [rev 
(Civ.App.) 140 S.W. 829]; Engelking 
v. Von Wamel, 26 Tex. 469; City of 
Tyler v. Texas Employers’ Ins. Ass’n, 
(Commn.App.) 288 S.W. 409, 294 S.W. 
195 [rev (Civ.App.) 283 S.W. 929]; 
Hindes v. Lock, (Commn.App.) 259 
S.W. 156 [aff (Civ.App.) 246 S.W. 
1042]; Dallas County Levee Improve- 
ment Dist. No. 6 v. Unknown Heirs of 
Harris, (Civ.App.) 295 S.W. 293; Law- 
son v. Baker, (Civ.App.) 220 S.W. 260; 
Sugg v.. Smith, (Civy.App.) 205 S.W. 
363; Harris County v. Smith, (Civ. 
App.) 187 S.W. 701; State v. Houston 
Belt & Terminal Ry. Co. (Civ.App.) 
166 S.W. 83 [rev on other grounds 192 
S.W. 1054]. 


Utah.—In re Thompson’s Estate, 
269" P..: 103, “72° Utah~ 1T%-y State: ve 
Hendrickson, 245 P. 375; 67 Utah £5, 
by ei I Bee 786; Cache Auto Co. v. Cen- 
tral Garage, 221 P. 862, 63 Utah 10, 
30 AL.R. 1217; Neilson v. San Pete 
County, 123 P. 334, 40 Utah 560; Law 
v. Smith, 98 P. 300, 34 Utah 394. 


Va.—Chandler v. Penimsula Light & 
Power Co., 147 S.E. 249, 152 Va. 903; 
Chesapeake & O. Ry. Co. v.. Hewin, 
148 S.E. 794, 152 Va. 649; Superior 
Steel Corporation v. Commonwealth, 
136 S.E. 666, 147 Va. 202; Jones v. 
Rhea, 107 S.H.-814, 130 Va. 345; Com- 
monwealth v. Bailey, 97 S.E. 774, 124 
Va. 800; Scott v. Doughty, 97 S.E. 
802, 124 Va. 358; Willis vy. Kalmbach, 
beige = 342, 109 Va. 475, 21 L.R.A.N.S. 


Wash.—State v. Superior Court for 
Chelan County, 284 P. 788, 155 Wash. 
370; State v. Hemrich, 161 P. 79, 93 
Wash. 439, L.R.A.1917B 962; State v.. 
Vosgien, 144 P. 947, 82 Wash. 685; 
Northern Pac. Ry. Co. v. Concannon, 
135 P. 652, 75 Wash. 591 [rev 36 S.Ct. 
156, 239 U.S. 382, 60 L.Ed. 342]; State 
v. Miller, 129 P. 1100. 72 Wash. 154; 
State v. Seattle Electric Co., 128 P. 
220, 71 Wash. 213, 43 L.R.A.N.S. 172; 
Hemmingson v. Carbon Hill Coal Co., 
112 P. 1111, 62 Wash. 28. 


W.Va.—State v. Surber, 99 S.E. 187, 
83 W.Va. 785; Waldron v. Taylor, 45 
S.H. 386, 52 W.Va. 284; © Daniel -yv_ 
Simms, 39 S.E. 690, 49 W.Va. 554. 


Wis.—State v. Phelps, 176 N.W. 217, 
171 Wis. 13; State v. Vernon County, 
134 N.W. 360, 148 Wis. 274; Sharpe 
vy. Hasey, 114 N.W. 1118, 134 Wis. 618. 


Eng.—Pietermaritzburg v. Natal 
Land, ete., Co., 138 App.Cas. 478; Un- 
win v. Hansen, [1891] 2 Q.B. 115; 
Hornsey Local Ba. v. Monarch Invest. 
Bldg. Soc., Rabies poco ae 
Tamplin, 8 Q.B.D. 247; Collins v. 
Welch, 5 C.P.D. 27 (in which Grove, 
Ais speaks of this rule ag “the golden . 
rule of construction” ); Philpott v. 
St. George’s Hospital, 6 H.L.Cas. 338, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ry** or well established fechnical meaning,?? unless 
it is plain from the statute that a different meaning 


10 Reprint 1326; Birmingham v. 
Birmingham Canal Navigations, 3 
Loc,Gov. 1287, 21 T.L.R. 548; Smith 
Na geol 10 M.&W. 378, 2 R.&Can.Cas. 


Can.-—Canadian, etc., Ry. Co. v. L. 
SH Coy 597Can:S.Cyb67 >. Burnet vy. 
Rex, 57 _Can.S:C. 83; Rex-v. Harson, 
21 Can.Exch. 257, 63 Dom.L.R. 237. 


Alta.—Calgary Brewing, etc., Co. v. 
McManus, 10 Alta.L. 1, 29 Dom.L.R. 
38, 34 WestL.R. 1027, 10 WestWkly. 


Man.—Rex v. Ritchie, 21 Man. 255; 
Hime v. Coulthard, 20 Man, 164. 


oe aa eps vy. Finley, 48 N.B. 

N.S.—Panstock Corp. v. Springfield 
R. Co., Ltd., 55 N.S. 416; Attorney 
General .v. Sydney, 46 N.S. 527; 


Cashion v. Kaulbach, 46 N.S. 289. 


Ont.—Merritton v. Lincoln County, 
41 Ont.L. 6; In re Walker & Sons, 
Ltd., 40 Ont.L. 154, 12 Ont.W.N.. 297, 
38 Dom.L.R. 758; Power Co. v. North 
Toronto, 24 Ont.L. 537, 20 Ont.W.R. 
57, 3 Ont.W.N. 77; Ouellette v. C. P. 
Be Co. £19251, 2—-Domil. Ri 677. 


Sask.—Harmon v. Russell, [1927] 3 
Dom.L.R. 626; Schofield v. Glenn, 
{1927] 3 Dom.L.R. 188. 


Newfound!l.—Phillips 
Newfoundl. 241. 


“In a popular government the laws 
are supposed to refiect the will of the 
people and to be in such language and 
form as the people understood, and 
thus we differ from the rule of Calig- 
ula, who wrote his edicts so small 
and hung them so high the people 
could not read them. Modern laws 
are made to be read by the people, and 
indeed the law presumes that every 
one of its subjects knows and under- 
stands its terms and provisions. In 
order, therefore, to reach a reason- 
able and sensible construction of the 
law, words that are in common daily 
use among the people should be given 
the same meaning in the statute as 
they have among the great mass of 
the people who are expected to read, 
obey, and uphold the law.” Adams v. 
Lansdon, 110 P. 280, 289, 18 Idaho 483. 


‘It is generally safe to reject an 
interpretation that does not material- 
ly suggest itself to the mind of a 
casual reader, but is rather the result 
of a laborious effort to extract from 
the statute a meaning which it does 
not at first seam to convey.” Shulthis 
v. MacDougal, 162 F. 331, 340 [aff 170 
F 529, 95 C.C.A. 615 (quot Ardmore 
Coal Co. v: Bevil, 61 \F. 757,.10°C.C.A. 
41)]. 


{a] Liberal construction of non- 
technical term.—A term which is not 
_ technical in its meaning should, espe- 
cially when used in a remedial stat- 
ute, be liberally construed in favor of 
those entitled to its protection. 
Tobin v. Gartiez, 191 P. 1068, 44 Nev. 
179. 


ib] Rule applied.—(1) Where 
there is no constitutional limitation to 
be enforced, nor constitutional doubt 
to be avoided, no reason exists for a 
restricted construction of a statute, 
nor for a construction which fails to 
give the language its plain meaning 
and import. Ludington v. McCaughn, 
1 F.(2d) 689 [rev 290 F. 604, cert gr 
45 S.Ct. 127, 266 U.S. 599, 69 L.Ed. 461, 
and rev 45 S.Ct. 423, 268 U.S. 106, 69 L. 
Ed. 868].. (2) The appellate court 
cannot assume, in order to sustain an 
indictment and conviction, that words 
having a common and generally ac- 


v. Reid, 8 
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cepted significance have been used in’ 


such an unusually broad fashion as to 
inelude cases clearly _ beyond their 
ordinary meaning. State vy. Marsh, 
196 N.W. 930, 158 Minn. 111. (3) To 
ascertain the thought expressed by a 
Statute, the first resort is to the 
natural signification of the words em- 
ployed, in order of grammatical ar- 
rangement in which placed, and if, 
thus regarded, they embody a definite 
meaning involving no absurdity or 
contradiction between different parts 
of the same writing, neither courts 
nor legislatures may add to or take 
away from the meaning. State v. 
Moody, 230 P. 575, 71 Mont. 473. 


[c] Statutory provisions (1) gov- 
erning the construction of statutes 
frequently embody the rule as stated 
in the text, and must be followed in 
the construction of ordinary words 
(Ada County v. Boise Commercial 
Club, 118 P. 1086, 20 Idaho 421, 38 L.R. 
A.N.S. 101; Head v. Commonwealth, 
177 S.W. 731, 165 Ky, 603; Elsberry 
Drainage Dist. v. Winkelmeyer, 212 
S.W. 893, 278 Mo. 268), (2) but not in 
the ease of technical words (Foster v. 
Curtis, 99 N-E. 961, 213 Mass. 79, 42 
L.R.A.N.S. 1188, Ann.Cas.1913E 1116; 
Clarey v. Hurst, (Tex.Civ.App.) 136 
S.W. 840 [certified question answered 
138 S.W. 566, 104 Tex. 423, and rev 140 
S.W. 862; State v. Cody, (Tex.Civ.App.) 
120 S.W. 267) (8) or where the con- 
text of the statute shows a different 
meaning was intended (State v. Cody, 
supra). 


[ad] Words having no technical 
meaning.—‘‘Passenger train,” and 
“regular passenger train,” have no 
technical meaning in law and are to 
be construed in their ordinary sense. 
State v. Missouri Pac. R. Co., 117 S. 
W. 1173, 219 Mo. 156. 


[e] Clauses.—Ordinary meaning 
must be ascribed to statutory clauses, 
if possible. In re Silva’s Estate, 261 
P. 40, 32 Ariz. 573. 


21. State v. Vosgien, 
82 Wash. 685. 


22. U.S.—In re Ellis, 179 F. 1002. 


Cal.—Ex parte McCoy, 101 P. 419, 
10 Cal.App. 116. 


Idaho.—State v. Morris, 155 P. 296, 
28 Idaho 599; L.R.A.1916D 573; Ex 
parte Bossner, 110 P. 502, 18 Idaho 519. 


N.H.—Floyd v. Verrette, 108 A. 693, 
79 N.H. 316. 


Tex.—Hindes v. Lock, (Commn. 
App.) 259 S.W. 156 [aff (Civ.App.) 246 
S.W, 1042]. , 

Utah.—Cache Auto Co. vy. Central 
Garage, 221 P. 862, 63 Utah 10, 30 
ASE Re AZT, 


Wash.—State v. Vosgien, 144 P. 947, 
82 Wash. 685. 


But see Maiss v. Metropolitan 
Amusement Assn., 89 N.E. 268, 241 Ill. 
177 (holding that a word having a 
technical and a popular meaning is to 
be given the popular meaning in 
preference). 


23. U.S.—De Ganay v. Lederer, 39 
S.Ct. 524, 250 U.S. 376, 63 L.Ed. 1042; 
U. S. v. Sischo, 270 F. 958 [aff 41 S. 
Ct. 624, 256 U.S. 688, 65 L.Ed. 1172, 
cert gr 43 S.Ct. 88, 260 U.S. 697, 67 
L.Ed. 469, and rev on other grounds 
435S.Cte 511). 2625.U.S. (165,57 67. 0.Ed. 


144 P. 947, 


925]; U. S. v. Graham & Irvine, 250 
F. 499; U. S. v. Chesbrough, 176 F. 
778. 


Ala.—Pelham v. State, 102 So. 462, 
20 Ala.App. 359 [cert den 102 So, 464, 
212 Ala. 325]; Underwood Typewriter 
Co. v. Marengo County Bank, 81 So. 
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was intended,’ or unless such construction would de- 


By 


543, 17 Ala.App. 47 [cert den 82 So. 
158, 203 Ala. 128]. 


Cal.— Ex parte Gundelfinger, 262 P. 
465, 87 Cal.App. 636. 


Colo.—Darius v. Apostolos, 
610, 68 Colo. 323, 10 A.L.R. 986 


Ill.—Walgreen Co. v. Industrial 
Commission, 153 N.E. 831, 323 Ill. 194, 
48 A.L.R. 1199; People v. Muldoon, 137 
N.E..863, 306 Il. 234, 28 A-L.R. 857; 
Potson v. City of Chicago, 136 N.E. 
594, 304 IH. 222 [aff 222 Tll.App. 50]; 
Wahlman v. C. Becker Milling Co., 117 
N.E. 140, 279 Ill. 612 [aff 198 Ill.App. 
608]; Schaeffer v. Burnett, 120 Ill 
App. 79. ‘ . 


Ind.—Smith v. State, 172 N.E. 911; 
McGuire v. City of Indianapolis, 135 
N.S. 257, 192 Ind. 73; Moore-Mansfield 
Const. Co. v. Indianapolis, ete., R. Co., 
101 N.E. 296, 179 Ind. 356, 44 L.R.A. 
N.S. 816, Ann.Cas.1915D 917; Hyland 
v. Rochelle, 100 N.E. 842, 179 Ind. 671; 
Brownell Improvement Co. v. Nixon, 
92 N.E. 698, 95 N.B. 585, 48 Ind.App. 
195; Johnson v. Citizens’ Trust Co., 
136 N.E. 49, 78 Ind.App. 487. 


Ky.—Gold Trading Stamp Co. v. 
Commonwealth, 5 S.W.(2d) 910, 224 
Ky. 136; Seaboard Oil Co. v. Common- 
wealth, 237 S.W. 48, 193 Ky. 629. 


La.—Vicksburg, ete, R. Co. v. 
Louisiana, ete., R. Co., 67 So. 5538, 136 
La. 691. 


Me.—State v. Blaisdell, 105 A. 359, 
118 Me. 13. 


Mich.—People v. Labbe, 168 N.W. 
451, 202 Mich. 513, 


Miss.—Warburton-Beacham Supply 
Co. v. City of Jackson, 118 So. 606, 151 
Miss. 503. 


Mont.—Great Northern Utilities Co. 
A Service Commission, 293 P. 


190 P. 


N.H.—Lisbon School Dist. No. 1 v. 
Landaff Town School Dist., 74 A. 186, 
75 N.H. 324. 


N.Y.—People v. Shakun, 167 N.E. 
187, 251 N.Y. 107, 64 A.L.R. 1066; 
People v. Baxter, 188 N.Y.S. 181, 196 
App. Diy..:82.4,..39 IN. Y.Cr. 233 stn: ne 
Boulevard Theatre & Realty Co., 186 
N.Y.S. 430, 195 App.Div. 518 [aff 132 
N.E. 910, 231 N.Y. 615]. 


N.C.—Abernethy v. Board of Comrs. 
of Pitt County, 86 S.E. 577, 169 N.C. 
6 


“ Pa.—Commonwealth v. Wark Co., 
151 A. 786, 301 Pa. 150; In re McCul- 
ly’s Estate, 112 A. 159, 269 Pa. 122. 


Tex.—State v. Houston, etc., R. Co., 
(Civ.App.) 166 S.W. 88 [rev on other 
grounds 192 S.W. 1054]. 


Va.—Commonwealth y. Bailey, 97 S. 
E. 774, 124 Va. 800; Scott v. Doughty, 
97 S.E. 802, 124 Va. 358. 


Wash.—State v. Hemrich, 161 P. 79, 
93 Wash. 489, L.R.A.1917B 962; State 
v. Vosgien, 144 P. 947, 82 Wash. 685. 


W.Va.—State v. Surber, 99 S.E. 187, 
83 W.Va. 785. 


Wis.—Mesar v. Milwaukee Electric 
Ry. & Light Co., 222 N.W. 809, 197 
Wis. 578. 


[a] Merely permissive and un- 
necessary implication. does not suffice 
to restrict the usual and ordinary 
meaning of general and untechnical 
words of a statute. State v. Surber, 
99 S.E, 187, 883 W.Va, 785. 


[b] Words of technical meaning.— 
Words of a statute must be interpret- 
ed according to their common accep- 
tation, unless the context shows they 
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feat the manifest intention of the legislature.2* The 
words are to be interpreted with due regard ts the 
subject matter of the statute?® and its purpose, 
and it may be necessary, in order to give effect to 
the legislative intent, to extend or restrict the or- 
dinary and usual meaning of words;?? 


words of a statute are not to be 


are used in a technical sense. Ex 
parte Gundelfinger, 262 P. 465, 87 Cal. 
App. 636; Perrin v. Miller, 169 P. 426, 
35 Cal.App. 129; State v. Tunnicliffe, 
1240 So. 279, Coke Mla, Tels. ISiNne er Ve 
Singer, 214 N.W. 7178, 216 N.W. 789, 
173 Minn./57. 


[ec] ‘Where no legal definition is 
given of a word in a statute, such 
word must be given its usually ac- 
cepted significance, unless the lan- 
guage of the statute otherwise indi- 
cates. People wv. Baxter, 188 N.Y.S. 
181, 196 App.Div. 824, 39 N.Y¥.Cr. 233. 


[d] Purpose of statute as affecting 
meaning.—When used in relation to 
submission of question to election, the 
words used should be given their 
legal, rather than their ordinary and 
actual, significance. Brickhouse v. 
Hill, 268 S.W. 865, 187 Ark. 513. 


24 Wl.—Barnes v. Chicago, 153 N. 
BD S82, 629) Lil 203, eb2. Anuar. 66.0) Lavtt 
237 Ill.App. 464]; Standard Oil Co. 
of Indiana v. Kamradt, 149 N.E. 538, 
819 Ill. 51; Murrell v. Industrial Com- 
mission, 126 N.H. 189, 291 Ill. 334. 


Ind.—Hammell v. State, 152 N.E. 
161, 198 Ind. 45; Poe v. State, 130. N. 
E. 405, 190 Ind. 356; Booth v. State, 
TOO INH 563, 2179 ind. Y 405, LRA. 
1915B 420, Ann.Cas.1915D 987 [aff 
SO SsCLObt, 290. Urce S91 159 LB: 
1011]; Vollmer v. Board of Comrs. of 
Dubois County, 101 N.E. 321, 53 Ind. 
App. 149. 


Nev.—Ex parte Donell, 178 P. 23, 
42 Nev. 369; Ex parte Zwissig, 178 P. 
20, 42 Nev. 360. 


R.I.—State v. Wah Lee, 144 A. 159, 
49 RI. 491. 


Utah.—State v. Hendrickson, 245 P. 
375, 67 Utah 15, 57 A.L.R. 786. 


“The dictionary is not a final and 
infallible authority in the interpreta- 
tion of statutes. The judge must seek 
to discover the intention of the Legis- 
lature.’ Watson v. Maze, 15 Que. 
Super. 268, 272. 


[a] Word which has two significa- 
tions should ordinarily receive that 
meaning which is generally attached 
to it in the community; but when this 
construction would contravene the 
manifest intention of the legislature, 
this rule will be disregarded and ef- 
fect given to the intention. Favers 
v. Glass, 22 Ala. 621, 58 Am.D. 272. 


[b] Absurdity.—A cardinal rule of 
statutory construction is that, if giv- 
ing a word or phrase its literal mean- 
ing would result absurdly, such mean- 
ing must be disregarded, and a mean- 
ing ascribed consistent with the con- 
text and evident object of the act, 
that would render it not only con- 
sistent, but reasonable in effect, and 
therefore effectual. People v. Camp, 
183 P. 845, 42 Cal. App. 411. 


[ec] Dictionary definitions.—In con- 
struing statutes, courts are not bound 
to an interpretation which shall give 
to words or phrases a literal, close 
dictionary definition which would de- 
feat the legislative purpose. Patton 
v. Los Angeles-Pacific Co., 123 P. 613, 
18 Cal.App. 522; Chicago & E. I. R. 
Co. v. Public Service Commission of 
Indiana, 114 N.H. 414, 185 Ind. 678; 
J. W. Kelly & Co. v. State, 132 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section nurmber : y 
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=S 


but. the 
given a forced, 


193,123 Tenn. 516. 


[d] Sense in which term in statute 
is used is usually question of inten- 
tion. Larkin v. Paugh, 48 S.Ct. 366, 
276 U.S. 431, 72 L.Ed. 640. 


[e] Statutory requirements, that 
the words of a statute are to be taken 
in their plain, ordinary sense do not 
apply where such meaning 1s repug~ 
nant to the intent of the legislature 
as indicated by the context of the 
same act, the general purpose of the 
act, or other statutes relating to the 
same subject. Cox vy. Timm, 105 N.E. 
479, 182 Ind. 7. 


25. U.S.—Braffith v. People of Vir- 
gin Islands, 26 F.(2d) 646; Roden- 
bough v. U. S., 25 F.(2d) 18, 67 A.L.R. 
1091 [rev 21 F.(2d) 781]. 


Cal.—Carter v. Stevens, 295 P. 28 
HA aes op 284 P, 217, 208 Cal. 


Ky.—Gilbert v. 216 S.W. 


105, 185 Ky. 817. 


Me.—Inhabitants of Georgetown v. 
William EH. Hanscome & Co., 79 A. 379, 
108 Me. 131; State v. Canadian Pac. R. 
Co., 60 A. 901, 100 Me. 202. 


Md.—Ruark v. International Union 
of Operating Engineers, Local Union 
No. 37, 146 A. 797, 157 Md. 576. 


Mich.—Kuhn v. Thompson, 134 N.W. 
722, 168 Mich. 511. 


Mont.—State v. Porter, 294 P. 368, 
88 Mont. 347; McBride v. School Dist. 
No. 2, Silver Bow County, 290 P. 252, 
88 Mont. 110; State v. Hays, 282 P. 
32, 86 Mont. 58; Thaanum v. Bynum 
irk Dists,, 2e2 Ps 628,72) Monts 221 
Northern Pac. R. Co. v. Sanders Coun- 
ty, 214 P. 596, 66 Mont. 608, 


Vt.—State v. Kelley, 84 A. 861, 86 
Vt. 237, 42 L.R.A.N.S. 437. 


26. U.S.—U. S. v. Cimarron River 
Oil Co., 20 F.(2d) 873 [cert den 48 S. 
Ct. 116,'275 U.S. 555, 72 L.Ed. 423]: 
U. S. v. Hayes, 20 F.(2d) 873 [cert den 
48-S.Ct. 116, 275 U.S.-555, 72) Hd, 
423]; Riverside Oil & Refining Co. v. 
Cimarron River Oil Co., 20 F.(2d) 873 
[cert den 48 S.Ct. 115, 275) U.S. 552; 
72 L.Ed. 421]. 


Fla.—Peninsular Industrial Ins. Co. 
v. State, 55 So. 398, 61 Fla. 376. 


ll.—Brown v. Board of Appeals of 
City of Springfield, 159 N.E. 225, 327 
Tll. 644, 56 A.L.R. 242. i 


Md.—Victory -Sparkler & Specialty 
Co, v. Gilbert, 153 A. 275, 160 Md. 181, 


Mass.—Commonwealth y. Dee, 110 
N.E. 287, 222 Mass. 184, 


Mont.—McBride v. School Dist. No. 
2, Silver Bow County, 290 P. 252; 
State v. Hays, 282 P. 82, 86 Mont. 
58; Thaanum v. Bynum Irr. Dist., 232 
P. 528, 72 Mont. 221; Northern Pac. 
Ry. Co, v. Sanders County, 214 P, 596, 
66 Mont. 608. 


N.H.—State v. Downes, 112 A. 246, 
79 N.H. 505, 


N.Y.—Wiley v. Solvay Process Co., 
109 N.E. 606, 215 N.Y. 584; People ex 
rel. Lichtenstein v. Langan, 89 N.B. 
921, 196 N.Y. 260, 25 L.R.A.N.S. 479, 
17 Ann.Cas. 1081; Caddy v. Inter- 
borough Rapid Transit Co., 88 N.E. 


Greene, 


[§ 577 


strained, or subtle meaning.”® The meaning of 
doubtful words must be determined by the sense 
in which they were used by the legislature without 
regard to their primary meaning. 1 
may not always have the same effect,?° and their 
usual meaning may be disregarded when it 1s evi- 


29 The same words 


747, 195 N.Y. 415, 30 L.R.A.N.S. 30. 


Or.—State v. Siegmund, 266 P. 1075, 
125 Or. 197 [cert den 49 S.Ct. 12, 278 
U.S. 608, 73 L.Ed, 534]. 


Utah.—U. S. Smelting, Refining & 
Milling Co. v. Utah Power & Light 
Co., 197 P. 902, 58 Utah 168. 


Wis.—State v. Leuch, 144 N.W. 
1122, 155 Wis. 500. 


Eng.—Reigate Rural Council v. Sut- 


ton District Water Co., 99 L.T.Rep.. 
N.S. 168. 
Ont.—Snow v. Toronto, 44 Ont.lL. 


[a] Thus, where words used in a 
statute have no definite meaning or 
are ambiguous, the courts must give 
them a meaning, if it can reasonably 
be done, that will best harmonize with 
the object of the enactment, and give 
effect to the legislative intent. Van 
Pelt v. Hilliard, 78 So. 693, 75 Fla. 792, 
L.R.A.1918E 639. 


[b] Rule applied.—The words 
“judge,” and “court” being often, even 
im statutes, used indiscriminately and 
interchangeably, in determining 
which is meant, not only the word 
used, but the power conferred and the 
duty to be performed, in the light of 
the purpose of the act, must be con- 
sidered. Bradford v. Richardson, 97 
S.E. 58, 111 S.C. 205. 


27. Ill—Bowman vy. Industrial 
Commission, 124 N.E. 373, 289 Ill. 126, 


Ky.—Lewis vy, Creasey Corporation, 
248 S.W. 1046, 198 Ky. 409; Nichols 
v. Logan, 213 S.W. 181, 184 Ky. 711. 


Mo.—Kerens v. St. Louis. Union 
Trust Co., 223 S.W. 645, 283 Mo. 601, 
11 A.L.R. 288; Straughan v. Meyers, 
187 S.W. 1159, 268 Mo. 580; City of 
St. Louis v. Christian Bros. College, 
165 S.W. 1057, 257 Mo. 541 [error dism 
86 S.Ct. 445, 239 U.S. 636, 241 U.S, 
637, 60 L.Ed. 480, 1215]; Glaser v, 
Rothschild, 120 S.W. 1, 221 Mo. 180, 
22 L.R.A.N.S. 1045, 17 Ann.Cas. 576. 
[rev 80 S.W. 332, 106 Mo.App. 418];- 
State ex rel. and to Use of Tadlock Vv, 
Mooneyham, 253 S.W. 1098, 212 Mo, 
App. 573. 


N.H.—State v. 
582, 81 N.H. 199. 


N.Y.—Archer v. Equitable Life As-. 
sur. Soc. of United States, 112 N.E, 
433, 218 N.Y. 18. : 


Okl.—Territory y. Clark, 35 P. 88 
2 Okl. 82. ee 


Utah.—Moormeister v. Department 
of Registration of State, 288 P. 900; 
Board of Education of Carbon County 
School Dist. v. Bryner, 192 P. 627, 57 


Desmarais, 123 A, 


Utah 78. 
Vt—Sweeney v. Sweeney, 118 
882, 96 Vt. 196, 26 A.L.R. 1066. Ay 


Wis.—In_ re Spooner’s Estate, 177% 
N.W. 598, 172 Wis. 174. Seri iy 


28. Doyle v. City of Troy, 122 N 
Y.S.704, 138 App.Div. 650 [aft i 
1114,202 N.Y. 625]. paprhe si 


29. City of Chicago y, 
N.E. 417, 238 Ill. 258. 


‘30. State v. Desmarais, 123 A. 582 
81 N.H, 1995, Board of Education of 
arbon County School Dist. y. 
192 P. 627, 57 Utah 78. Mabe gia 
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dent that they were i eeoerscily used,*+ or used in 
So also uncertain or ambiguous 
words will be construed so as, if possible, to pro- 
duce a reasonable result in harmony with the pur- 


another sense.?2 


pose of the act.3? 


[§ 578] (2) Technical Terms. Words and phras- 
es having a technical meaning are to be considered 
as having been used in their technical sense?* unless 
it appears that they were intended to be used oth- 

erwise,*° or unless the words are used to express 
convertible terms in the statute,?® or unless such 
interpretation would defeat the legislative pur- 


pose.*7 


31. In re Segrégation of School 
Dist. No. 46 from Rural High School 
Dist. No. 1, 200 P. 140, 34 Idaho 231; 
In re Segregation of School Dist. No. 
37 from Rural High School Dist. No. 1, 
200 P. 140, 34 Idaho 230; In re Seg- 
regation of School Dist. ‘No. 58 from 
Rural High School Dist. No. 1, 200 P. 
138, 34 Idaho 222. 


32. In re Segregation of School 
Dist. No. 46 from Rural High School 
Dist. No. 1, 200 P. 140, 34 Idaho 231; 
In re Segregation of School Dist. No. 
37 from Rural High School Dist. No. 
1, 200 P. 140, 34 Idaho 230; In re Seg- 
regation of School Dist. No. 58 from 
Rural High School Dist. No. 1, 200 P. 
138, 34 Idaho 222. 


33. Peo. v. Ballhorn, 100 Ill.App. 
571; Kolb v. Burkhardt, 129 A. 670, 
148 Md. 539; State v. Louisiana, ete., 
R. 'Co.; 114 5Suw. 956, 215 Mo, 479; 
Hough v. Porter, 95 P. 732, 98 P. 10838, 
102 P.-728, 51 Or. 318. 


34. U.S—Douglas v. Edwards, 298 
BF. 229, 240 [rev 287 EF. 919, cert gr 
45 S.Ct. 94, 266 U.S. 596, 69 L.Ed. 459, 
and rev 46 S.Ct. 85, 269 U.S. 204, 70 
Lads 235,.eltey cy: 


Alaska.—Nordstrom v. 
Co., 5 Alaska 204. 


Cal.—Ex p. Smith, 263 P. 
Cal.App. 464. 


Ky.—Booth v. Board of Education, 
229 S.W. 84, 191 Ky. 147; Gilbert v. 
Green, 216 S.W. 105, 185 Ky. 817; Hig- 
ginbothom vy. Higginbothom, 197 S.W. 
627, 7177. Kye! 271, L.R.A.19i8A 1105; 
Katzman v. Commonwealth, 130 S.W. 
990, 140 Ky. 124, 30 L.R.A.N.S. 519, 
140 AMS. Reea oo. 


Me.—Portland Terminal Co. v. 
ee & M. R. R., 144 A. 390, 127 Me. 
2 


yee eobbar v. Weller, 


Min., etc., 


555, 88 


32 Miss. 


Mo.—State v. Murlin, 38 S.W. 923, 
137 Mo. 297. 


Nev.—In re Lewis’ Estate, 159 P. 
961, 39 Nev. 445. 
N.H.—Sargent v. Union School 


Dist., 2 A. 641, 63 N.H. 528. 


N.Y.—Peo. ex rel. Hunt v. Lane, 
116 N.Y.S. 990, 132 App.Div. 406, 23 
N.Y.Cr. 435 Laff 89 N.E. 1108, 196 N.Y. 
520]. 

Tenn.—State v. Smith, 5 Humphr. 
393. 

Wis.—State v. Hull, 174 N.W. 478, 
479, 170 Wis. 174 [cit Cyc]. 

Eng.—The Dunelm, 9 P.D. 164. 

[a] Question for court.—In con- 
struing a statute, the meaning of 
technical terms is a question for the 
court. Rose v. Franklin Life Ins. Co., 
132 S.W. 613, 153 Mo.App. 90. 

, [b] When words used in penal 
statute have both a popular. and trade 
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STATUTES 


for technical méaning, and, as wsed, 


have reference to a trade or profes- 
sion, Such words should be given their 
meaning as understood by the trade 
or profession to which they apply. 
Katzman vy. Commonwealth, 130 S.W. 
990, 140 Ky. 124, 30 L.R.A.N.S. 519, 140 
Am.S.R. 359. 


[ec] Statutory provisions.—Under 
an express provision that technical 
words and phrases having a peculiar 
and appropriate meaning in law must 
be understood in their technical im- 
port, but otherwise words and phrases 
must be taken in their plain or ordi- 
nary and usual sense, “damages’’ is 
a technical word. Pulitzer Pub. Co. 
v. MecNichols, 153 S.W. 562, 170 Mo. 
App. 709. 


35. U.S.—Westerlund v. Black 
ere Mining Co., 203 F. 599, 121 C.C.A. 
6 


Ark.—Fernwood Mining Co. v. 
Pluna, 213 S.W. 397, 138 Ark. 459. 


. Cal.—Ex p. Smith, 263 P. 555, 88 
Cal.App. 464. 


Ky.—Higginbothom v. Higginboth- 
am, 197 S.W. 627, 177 Ky. 271, L.R.A. 
1918A 1105. 


Mich.—Peo. v. ER ICSI NG 185 N.W. 
770, 217 Mich. 90 


N.H.—Sargent v. Concord Union 
School-Dist., 2 A. 641, 63 N.H. 528. 


N.Y.—Bell v. Terry & Tench Co., 
163 N.Y.S.°7338, 177 App.Div. 123. 


A eieeeiieaiy v. Smith, 5 Humphr. 


36. In re Lewis’ Estate, 159 P. 961, 
39 Nev. 445. 


37. Ex p. Smith, 263 P. 555, 88 Cal. 
ree 464; Robinson v. Varnell, 16 Tex. 


38. U.S.—Thorne v. Browne, 257 
FE. 519, 168 CCA. 469° [cert: den 39 
S.Ct. 454, 250 U.S. 645, 63 L.Ed. 1187]; 
Wellman v. Bethea, 243 F. 222; West- 
erlund v. Black Bear Mining Co., 203 
F. 599, 121 C.C.A. 627. 


Ark.—Fernwood Mining Co. v. 
Pluna, 213 S.W. 397, 138 Ark. 459. 


D.C.—Goldsmith v. Valentine, 
App.D.C. 63. 


‘ Ill.—Stullken v. Sims, 199 I1l.App. 
02. 


36 


Ind.—State v. Freiberg, 122 N.E. 


771, 70 Ind.App. 1 


Iowa.—Sears vy. City of Maquoketa, 
166 N.W. 700, 183 Iowa 1104. 


Mass.—Merchants’ Bank vy. Cook, 4 
Pick. 405. 


N.H.—Sargent v. Concord Union 
School-Dist:, 2 A. 641, 63 N.H. 528. 


N.Y.—Skeels v. Paul Smith’s Hotel 
Coulis 5a Nv YoSe 665, 195* App-Div.. 39; 
Bell v. Terry & Tench Coy, 1638) N.Y Ss. 
733, 177 App.Div. 123; Loewy v. Gor- 
don, 114 N.Y.S. 211, 129 App.Div. 459. 


[59 C.J.] 979 


Legal meaning. The foregoing rules have been 
applied to words having a known and established. 
legal meaning,?® as where the word used has a well: 
known common-law meaning.®® 


: Military significance will be accorded a word hav- 
ing such significance.*° 


[$ 579] (8) Associated Words. 
with the maxim, noscitur a sociis,41 which, however, 
is merely a guide to the legislative intent and not 
a fixed rule of construction,*? the meaning of a 
word used in a statute must be construed in con- 
nection with the 


In accordance 


words with which it is associated.*® 


N.C.—Asbury v. Town of Albe- 
marle, 78 S.E. 146, 162 WRC. 247, 44 
L.R.A.N.S. 1189; Vann vy. Edwards, 
ao 784, 135 N.C. 661, 67 L.R.A. 


Or.—In re Leet’s Estate, 202 P. 414, 
206 P. 548, 104 Or. 32. 


Wis.—O’Toole v. Duluth, S. S. & 
A. Ry. Co., 140 N.W. 293, 153 Wis. 461. 


Eng.—Ruckmoboye _v. Lulloobhoy 
Mottichund, 5 MooreIndianApp. 234,. 
18 eos 884, 8 MooreP.C. 4, 14 Re- 
prin 


[a] Rule applied.—In construing a 
statute relating to courts and legal 
proceedings, the legislature will be 
considered as speaking technically,. 
unless from the statute itself it ap-- 
pears that they made use of the- 
terms in a more popular sense. Mer-- 
rie Bank vy. Cook, 4 Pick. (Mass.) 


, [b]. Intent of legislature controls: 
meaning.—The lien law, being a re- 
medial statute, does not permit con- 
finement to strict legal definition of 
the terms used, but requires that’ the- 
intention of the legislature be discov-- 
ered and given effect, if any reason- 
able construction will 


of New York, 157 N.Y.S. 447, 172 App.. 
Diy. 80 [aff 121 N.E. 892, 222 N.yY.. 


39. U.S.—U. S. v. Jones, 26 F.Cas.. 
No. 15,494, 3 Wash.C.C. 209. 


Ala.—Ex p. Vincent, 26 Ala. 145, 62: 
Am.D. 714. 


Ark.—Fort v. Brinkley, 
1084, 87 Ark. 400. 


Ind.—Western Union Tel. Co. 
Scircle, 2 N.E. 604, 103 Ind. 227. 


Mich.—Péo. v. Covelesky, 185 N.W. 
770, 217 Mich. 90. 


Tenn.—Apple v. Apple, 1 Head. 348. 
40. Ex p. Hall, 1 Pick. (Mass.) 261. 


108 “Noscitur a sociis” 46 C.J. p.. 


112 S.W.. 


Vv. 


Corona Coal Co. v. U. S., 21 F. 
way” 489 [aff 23 F.(2d) 673]. 


43. U.S.—U. S. v. Baumgartner,, 
259 F. 722; U. S. v. R. F. Downing &. 
Co., 17 Cust.&Pat.App. 194. 


Ala.—Haisten v. State, 59 So. 361,. 
5 Ala.App. 56. 


é 
Colo.—Sheely v. Peo., 129 P. 201, 54 
Colo. 136. 


Hawaii—Henry Waterhouse Trust 
Co, Ltd. v., Vicars, 28 Hawaii 232. 


Ky.—Carson vy. Shelton, 107 S.W.. 
193, 112.8: Ky. 248,) 82 Ky.L. 1083, 15. 
L.R.A.N.S. 509. 


La.—Israel v. City of New Orleans,,. 
58 So. 850, 130 La. 980. 


N.Y.—McGaffin vy. Cohoes, 74 
387, 30 Am.R. 307; 


Neves 
Stradar v. Stern 


980 [59 C. J.J 


Where several words are connected by a copulative 
conjunction, they are presumed to be of the same 
class,** unless a contrary intention appears.*® The 
use of the disjunctive militates against the appli- 
The rule of noscitur a soeiis 
is not invariable, as a word may have a character 
of its own, not submerged by association.*’ 
maxim cannot be invoked where the language is 


cation of the maxim.*® 


plain.*§ 


[§ 580] (4) General and Specific Words!*—(a) 
General words in a statute should re- 
ceive a general construction;®® but they must be 


In Gereral. 


Bros., 172 N.Y.S. 482, 184 App.Div. 
700. 


N.D.—State v. Sorlie, 219 N.W. 105, 
56 N.D. 650. 


Okl.—Board of Com’rs of Kingfish- 
er County v. Grimes, 182 P. 897, 75 
Okl. 219 [quot Cyc}. 


Pa.—In re McCully’s Hstate, 112 A. 
159, 269 Pa. 122. 


Philippine—Hermanos_ v. 
Riva, 46 Philippine 27. 

Porto Rico.—Peo. v. Benitez, 
Porto Rico 235: 


Vt.—Clark v. City 
VASVA-CG Gs LOLs Vit.poo lL. 


B.C.—Bowman v. Atty.-Gen., [1926] 
4 Dom.L.R. 834. 


Ont.—James v. Beaver Cons. Mines, 
ite (1927) <3" Dom... R. L638"). Tex y. 
Pollock, 47 Ont.L. 616. 


Que.—Reg. v. France, 7 Que.Q.B. 


De la 


19 


of Burlington, 


Sask.—Rex v. Hill, 15 Sask.L. 345, 
65 Dom.L.R. 466. 


As applied to general and specific 
words see infra § 581. 


44. Carson v. Shelton, 107 S.W. 
793, 128 Ky. 248, 32 Ky.L. 1083, 15 
L.R.A.N.S. 509. 


45. State v. Ransell, 41 Conn. 433; 
Carson y. Shelton, 107 S.W. 793, 128 
Ky. 248, 32 Ky.L. 1083, 15 L.R.A.N.S. 
509. 

46. West India Oil Co. v. Porto Ri- 
co, 26 Porto Rico 457; Russell & Co., 
Ltd. v. Porto Rico, 26 Porto Rico 456; 
Central Aguirre Co. v. Porto Rico, 26 
Porto Rico 456; Crehore v. Porto Ri- 
co, 26 Porto Rico 455; Ensenada Es- 
tates, Inc. v. Porto Rico, 26 Porto 
Rico 455; Fortuna Estates v. Porto 
Rico, 26 Porto Rico 454; South Porto 
Rico Sugar Co. v. Porto Rico, 26 Porto 
Rico 446. 


47. Albert & J. M. Anderson Mfg. 
Co. v. U. S., 43 S.Ct. 428, 261, U.S. 514, 
67 L.Ed. 778 [aff 57 Ct.Cl. 626]; Rus- 
sell Motor Car Co. v. U. S., 43 S.Ct. 
428, 261 U.S. 514, 67 L.Ed. 778 [aff 
57 Ct.Cl. 464]; Freygang v. U. S., 43 
S.Ct. 428, 261 U.S. 514; 67 L.Ed. 778 
[aff 57 Ct.Cl. 244]. 


48. Albert & J. M. Anderson Mfg. 
Co. v. U. S., 43 S.Ct. 428, 261 U.S. 514, 
67 L.Ed. 778 [aff 57 Ct.Cl. 626]; Rus- 
sell Motor Car Co. v. U. S., 43 S.Ct. 
428, 261 U.S. 514, 67 L.Ed. 778 [aff 57 
Ct.Cl. 464]; Freygang v. U. S., 43 S. 
Ct. 428, 261 U.S. 514, 67 L.Ed. 778 [aff 
57 Ct.Cl. 244]; U.S. v. R. F. Downing 
& Co., 17 U.S.Cust.&Pat.App. 194; U. 
S. v. Gallagher & Ascher, 12 Ct.Cust. 


App. 472; Peo. v. Lebron, 26 Porto 
Rico 382. 
49. Conflict between general and 


special: 
Provisions of statute see infra § 596. 
Statutes see infra § 621. 


STATUTES 


limited to it.>+ 


The 
sequence.°® 


understood as used with reference to the subject 
matter in the mind of the legislature, and strictly 


Their meaning may, if necessary, 


be expanded,®? as may that of narrower words,”* 
or their meaning may be restricted,°* and they 
should be so limited”in their application as not to 
lead to injustice,®® oppression, or an absurd con- 
So words of general import in a stat- 


ute are limited by words of restricted import im- 


50. Cal_—Tynan v. Walker, 35, Cal. 
634, 95 Am.D. 152. ci 

Ga.—Torrance v. ‘McDougald, 12 
Ga. 526. 


Me.—Jones v. Jones, 18 Me. 308, 36 
Am. D:°72'3. 2 


Mo.—State ex rel. Consolidated 
School Dist. No. 9, Bates County, Vv. 
Lee, 262 S.W. 344, 303 Mo. 641. 


Mont.—State v. Overstreet, 165 P. 
753, 53 Mont. 585; State v. Callaghan, 
165 P. 758, 58 Mont. 584; State v. 
Story, 165 P. 748, 53 Mont. 573; Lewis 
v. Northern Pac. R. Co., 92 P. 469, 36 
Mont. 207. 


N.Y.— Briggs v. Bloomingdale Cem- 
etery Ass’n, 185 N.Y.S. 348, 113 Misc. 
685. 


Ohio.—McKent v. Kent, 2 OhioDec. 
(Reprint) 370, 2 West.L.Month. 540. 


Tenn.—State v. Willis, 170 S.W. 
1030, 180 Tenn. 403. 


Tex.—Gaddy v. First Nat. Bank, 
(Civ.App.) 283 S.W. 277 — [certified 
question answered 283 S.W. 472, 115 
Tex. 393]. ; 


Utah.—Skeen vy. Craig, 86 P. 487, 31 
Utah 20. 


Eng.—Minet v. Leman, 20 Beav. 269, 
3 Eq. Rep. 501, 1 Jur.N.S. 410, 24 L.J. 
Ch. 545, 3 Wkly.Rep. 359, 52 Reprint 
606; Beckford v. Wade, 17 Ves.Jr. 87, 
11 Rev.Rep. 20, 34 Reprint 34. 


Can.—Canada Atlantic R. Co. v. 
Henderson, 29 Can.S.C.-632 [aff 25 Ont. 
App. 437]. . 


B.C.—Reg. v. Strauss, 5 B.C. 486. 


-Ont.—Campbell v. Canadian Pac. R. 
Co., 18 Ont.L. 466, 14 Ont.W.R. 144. 


[a] Thus a special meaning given 
a word in general use in interpré@ting 
a given statute does not exclude from 
legislative intent the employment of 
such word in a general sense. Alker 
v. U. S., 38 H.(2d) 879. 


[b] Rule applied.— The word 
“company” may be construed to in- 
clude all corporations, companies, 
firms, or individuals in statutes 
passed in promotion of the public 
good, such as the enforcement of the 
collection of revenue, regulation of 
the exercise of quasi-public fran- 
chises, and in other similar matters. 
Efland vy, Southern R, Co., 59 S.E. 355, 
146° N-Cor Lot 


51. Conn.—Barber v. Morgan, 94 A. 
984, 89 Conn. 583, Ann:Cas.1916E 102, 


Idaho.—Myer v. Ada County, 293 
Py 322. 


Mo.—State v. Fry, 85 S.W. 328, 18 
Mo. 198. i ‘ 


N.Y.—Matter of Holbrook, 2 N.E. 
887, 99 N.Y. 539; Peo. ex rel. Urban 
Water Supply Co. v. Connolly, 149 
N.Y.S. 693, 164 App.Div. 163 [aff 149 
N.Y.S. 563, 86 Misc. 670, and aff 108 
N.E. 1105, 213 N.Y. 706]; 


Briggs v.!S.B. 


mediately following and relating to the same sub- 
ject.°7 Following the grammatical rule, where gen- 
eral words oecur at the end of a sentence they re- 


Bloomingdale Cemetery Ass’n, 185 N. 
Y.S. 348, 113 Mise. 685. 


Pa.—In re Employment Agencies, 
29 Pa.Dist. 9. 

Wyo.—in re Metcalf’s Estate, 282 
P. 27, 41 Wyo. 36. 


Can.—Hirsch v. Protestant Board 
of School Com’rs of Montreal, [1926] 
Can.S.C. 246, [1926] 2 Dom.L.R. 8. 


Alta.—Black Diamond Oil Fields, ° 
Ltd. v. Carpenter, 9 Alta.L. 121, 24 


Dom.L.R. 515, 32 West.L.R. 425, 9 
West.Wkly. 158. 

B.C.—Vancouver v. Richmond, 
[1928] 4 Dom.L.R. 506; Excelsior 


Lumber Co., Ltd. v. Ross, 19 B.C. 289. 


52. State v. Willis, 170 S.W. 1030, 
130 Tenn. 403. 


53. Gill v. Saunders, (Ark.) 31 S. 
W.(2d) 748; Turner vy. Ederington, 
282 S.W. 1000, 170 Ark. 1155; Uzzell 
v. Lunney, 104 P. 945, 46 Colo. 403; 
Lewis v. Northern Pac. R. Co., 92 P. 
469, 36 Mont. 207; Corisolidated HEn- 
terprises v. State, 263 -S.W. 74, 150 
Tenn. 148. 


54. U.S.—United States v. Board 
of Com’rs of Osage County, Okl., 193 
F. 485; Chicago & A. R. Co. v. United 
States, 49 Ct.Cl. 463 [aff 37 S.Ct. 241, 
242 U.S. 621, 61 L.Ed. 533]. 


Ark.— Gill v. Saunders, 31 S.W.(2d) 
748; Turner y. Ederington, 282 S.W. 
1000, 170 Ark. 1155, 


' Colo.—Uzzell v. Lunney, 104 P. 945, 
46 Colo. 403.- 


Mont.—Lewis v. Northern Pac. R. 
Co., 92 P. 469, 36 Mont. 207. 


Or.—State v. Hyde, 169 P. 757,'171 
P. 582, 88 Or. 1, Ann.Cas.1918E 688. 


Tenn.—Consolidated Enterprises v. 
State, 263 S.W. 74, 150 Tenn. 148. 


55. Greek-American Produce Co. v. 
Illinois Cent. R 
Ala.App. 377; 


56. 
605, 


. 289, 196 U.S. 
447, 49 L.Ed. 546]; The Duke of Buc- 
cleuch, 15 P.D. 86. 


57. Idaho.—Myer vy. 
293° PL 322; 


Ind.—State yv. Board of Com’rs of 
Vanderburgh County, 94 N.E. MDG telat: 
175 Ind. 400 [cit Cyc]. - 


N.Y.—In re Albrecht’s Estate, 196 
N.Y.S. 765, 119 Mise. 554 [aff 194 N.Y. 
S. 432, 118 Misc. 737]; Darling v. 
Darling, 194 N.Y.S. 897, 118 Misc. 817 


N.C.—Nance v. Southern R, < 
116, 149 N.C. 366. ieee 


Ada County, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fer to and. qualify the whole;*® but if they are in 
the middle of the sentence, and obviously apply 
to a particular portion of it, they are not to be 


extended to what follows them.®°® 


[§ 581] (b) Doctrine of Hjusdem Generis. 


STATUTES 
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eris,” where general words follow the enumeration 
of particular classes of persons or things, the gen- 
eral words will be construed as applicable only te 


persons or things of the same general nature or 


By 


the rule of construction known as “ejusdem gen- 


Can.—Hirsch v. Protestant Board 
of School Com’rs of Montreal, [1926] 
Can.S.C. 246, [1926] 2 Dom.L.R. 8. 


58. Coxson v. Doland, 2 Daly .66. 
59. Coxson vy. Doland, supra. 


Relative and qualifying terms see 
infra § 583.> 


60. U.S.—Goldsmith v. 'U. S., 42 F. 
(2d) 138 [eert den 51 S.Ct. 26]; Phez 
Co. v. U.S., 25 F.(2d) 1011 Laff.U. S. 
v. Phez Co., 28 F.(2d) 106]; Alabama 
Power Co. v. Gulf Power Co., 283 F. 
606; U. S. v. Sischo, 262 F. 1001 [aff 
270 F. 958, cert gr 41 S.Ct. 624, 256 U.S. 
688, 65 L.Ed. 1172, aff 43 S.Ct. 88, 260 
U.S. 697, 67 L.Ed. 469, and rev 43 8.Ct. 
511, 262 U.S: 165, 67° L.Ed. 9251; U.S. 
v. Baumgartner, 259 F. 722; Hills v. 
Joseph, 229 F. 865, 144 C.C.A. 147; 
Merchants’ Nat. Bank of Baltimore v. 
United States, 42 Ct.Cl. 6 [aff 29 S.Ct. 
59S) 204°U_S. 33,0532 L.Hds 83915 Uos. 
v. Irwin, 26 F.Cas.No. 15,445, 5 Mc- 
Lean 178; Merchants’ Nat. Bank v. 
U.S: 42 Ct.Cl. 6 [aff 29 S.Ct..593;.214 
U.S. 33, 53 L.Ed. 899]. 


Ala,—State v. Western Union Tele- 
graph Co., 72 So. 99, 196 Ala. 570; Dix 
v. State, 62 So. 1007, 8 Ala.App. 338. 


Ariz.—Meyers v. Rosenzweig, 232 P. 
886, 27 Ariz. 286. 


Ark.—City of Ft. Smith v. Gunter, 
154 S.W. 181, 106 Ark. 371; State v. 
Chicago, R. I. & P. Ry. Co., 128 S.W. 
555, 95 Ark. 114. 


Cal.—Pasadena University v. Los 
Angeles County, 214 P. 868, 870, 190 
Cal, 786 [eit Cyc]; Ex p. Cannon, 138 
P. 740, 167 Cal. 142; Coleman v. City 
of Oakland, (App.) 295 P. 59. 


Colo.—City and rae of Denver 
v. Taylor, 292 P.:594; limax Dairy 
Co. v. Mulder, 242 P. 666, 78 Colo. 407; 
Sheely v. Peo., 129 P. 201, 54 Colo. 136. 


Conn.—Dudley v. Hull, 136 A, 575, 
105 Conn. 710. 


Del.—Donaghy v. State, 100 A. 696, 
29 Del. 467 [mod 99 A. 720, 29. Del. 
344]. 


Fla.—Ex p. Amos, 112 So. 289, 93 
Fla. 5; Children’s Bootery v. Sutker, 
107 So. 345, 91 Fla. 60, 44 A.L.R. 698. 


Ill.—Peo. v. Sheldon, 152 N.B. 567, 
322 Ill. 70; Arms v. City of Chicago, 
145 N.E. 407, 314 Ill. 316; City of Chi- 
cago Vv. Ross, 100 N.E. 159, 257 Ill. 76, 
48 L.R.A.N.S. 205; Sutherland v. 
Rockford & I. Ry. Co., 165 Ill.App. 80. 


Ind.—Yarlott v. Brown, 138 N.E. 
17, 192 Ind. 648; Wiggins v. State, 87 
N.E. 718, 172 Ind. 78; City of Jefter- 
sonville v. Nagle, 132 N.E. 4, 171 Ind. 
70; State v. Jackson, 81 N.E. 62, 168 
Ind. 384; Chief Eagle Feather v. 
State, 167 N.E. 147, 89 Ind.App. 500; 
Bartles v. City of Garrett, 166 N.E. 
437, 89 Ind.App. 349. 


Iowa.—State v. Gardner, 156 N.W. 
747, 174 Iowa 748, L.R.A.1916D_ 767, 
Ann.Cas.1917D 239; Rohlf v. Kase- 
meier, 118 N.W. 276, 140 Iowa 182, 23 
L.R.A.N.S. 1284, 182 Am.S.R. 261, 17 
Ann.Cas. 750. 


Ky.—Phelps v. Commonwealth, 272 
S.W. 743, 209 Ky. 318; Brent v. Com- 
monwealth, 240 S.W. 45, 194 Ky. 504; 
Vansant v. Commonwealth, 224 S.W. 
367, 189 Ky. 1; Black v. Common- 
wealth, 188 S.W. 362, 171 Ky. 280. 


Mieh.—Rogers v. Kuhnreich, 225 N. 


W. 622, 247 Mich. 204. 


Minn.—School Dist. No. 30 v. Con- 
solidated School Dist. No. 30, Joint, 
of Steele and Freeborn Counties, 185 
N.W. 961, 151 Minn. 52. 


Miss.—Anderson y. City of Hatties- 
burg, 94 So. 163, 181 Miss. 216; Ellis 
v. Murray, 28 Miss. 129. 


Mo.—State ex rel. Goodloe v. Wur- 
deman, 227 S.W. 64, 286 Mo. 153; Re- 
gan v. Ensley, 222 S.W. 773, 283 Mo. 
297; State ex rel. Pike County v. 
Gordon, 188 S.W. 88, 268 Mo. 321; 
State ex rel. Spriggs v. Robinson, 161 
S.W. 1169, 253 Mo. 271; State v. Eck- 
hardt, 133 S.W..321, 232 Mo. 49; Man- 
gelsdorf v. Pennsylvania Fire Ins. Co., 
(App.) 26 S.W.(2d) 818; Industrial 
Loan & Investment Co. v. Missouri 
State Life Ins. Co., 3 S.W.(2d) 1046, 
222 Mo.App. 1228; State Sav., Loan & 
Trust Co. v. Swimmer, 236 S.W. 1057, 
208 Mo.App. 503 [trans Supreme Court 
229 S.W. 390]; Mears Mining Co, v. 
Maryland Casualty Co., 144 S.W. 883, 
162 Mo.App. 178; State v. Longfellow, 
69 S.W. 596, 95 Mo.App. 660; State 
WEP opetcliow: 67 S.W. 665, 93 Mo.App. 


Mont.—Thaanum v. Bynum _ Irr. 
Dist., 232 P. 528, 72 Mont. 221. 


N.M.—Grafe v. Delgado, 228 P. 601, 
30 N.M. 150. 


N.Y.—State Board of Pharmacy v. 
Gasau, 88 N.EB. 55, 195 N.Y. 197; Lan- 
try v. Mede, 87 N.E. 1121, 194 N.Y. 
544; Bristor v. Smith, 53 N.E. 42, 158 
N:Y. 157; Peo. v. Richards, 15 N.E. 
SOL GLOSS N.Y. St3.7,) 2. Am. S. RES 37383 
Hickey v. Taafe, 1 N.E. 685, 99 N.Y. 
204, 52 Am.R. 19; Peo. v. New York, 
ete., R. Co., 84 N.Y. 565 [aff) 19 Hun 
418]; Peo. v. Schmidt, 222 N.Y.S. 647, 
221 App.Div. 77; Peo. v. Lamphere, 
219 N.Y.S. 390, 219 -App.Div. 422; 
Pardy v. Boomhower Grocery Co., 164 
N.Y.S. 775, 178 App.Div. 347; Lan- 
try v. Mede, 111 N.Y.S. 833, 127 App. 
Div, 557 [rev 108 N.Y.S. 1099, 58 Misc. 
221, and aff 87 N.B. 1121, 194 N.Y. 
544]; In re Clyne, 131 N.Y.S. 1090, 
72 Misc. 593, 8 Mills 234; Dollard v. 
Koronsky, 121 N.Y.S. 987, 67 Mise. 90 
{rev sub nom. In re Bloch, 118 N.Y.S. 


| 922; 64 Mise. 611, and aff 123 N.Y.S. 


11, 188 App.Div. 213 (aff 93 N.E, 1119, 
199 N.Y. 558)]. 


N.C.—State v. 
176 N.C. 740. 


N.D.—State v. Frazier, 
510, 89 N.D. 430. 


Ohio.—Pagels v. Beaman, 29 Ohio 
App. 209, 215 [cit Cyc]; Youngstown 
Park & Falls St. R. Co. v. Tokus, 
22 OhioCir.Ct.N.S. 417; Fenn v. State, 
17 OhioN.P.N.S. 474; Graham sy. 
State, 9 OhioN.P.N.S. 174. 


Okl.—City of Tulsa v. Clark, 249 
P. 286, 119 Okl. 122; Walton v. Don- 
nelly, 201 P. 367, 83 Okl. 233; Board 
of Com’rs of Kingfisher County v. 
Grimes, 182 P. 897, 75 Okl. 219; Ex 
p. Carson, 243 P. 260, 33 Okl.Cr. 198. 


Or.—Bottig v. Polsky, 201 P. 188, 
101 Or. 530; O’Neill v. Odd Fellows 
ome of Oregon, 174 P. 148, 89 Or. 
382. 


Pa.—Com. v. Mansfield, 12 Pa.Dist. 
1083; Kime vy. Crider, 6 Pa.Dist. 688, 
20 Pa.Co. 20; Com. v. Wetherill, 23 
Pa.Co. 59; Com. v. Marsh, 14 Pa.Co. 
369; Bachman v. Fenstermacher, 2 


Craig, 97 S.E. 400, 


167 N.W. 


class as those enumerated,®® and this rule has been 


Pa.Co. 499; Brandon v. Davis, 2 Leg. 
Rec. 142. 


Philippine.—Topacio v. Paredes, 23 
Philippine 238, 255 [cit Cyc]. ry 


Porto Rico.—Dominguez v. Porto 
Rico R., etc., Co., 19 Porto Rico 1034; 
Peo. v. Benitez, 19 Porto Rico 235. 


S.C.—Henderson vy. McMaster, &8& 
S.E. 645, 104 S.C. 268; State v. Wil- 
liams, 33 S.C.L. 474. 


Tex.—Farmers’ & Mechanics’ Nat. 
Bank y. Hanks, 137 S.W. 1120, 104 
Tex. 320, Ann.Cas.1914B 368 [rey 128 
S.W. 147, 61 Tex,Civ.App. 379]; Hm- 
ployers’ Casualty Co. v. Stewart Ab- 
stract Co., (Commn.App.) 17 S.W.(2d) 
781 [rev (Civ.App.) 8 S.W.(@d) 1107]; 
Bailey v. Texas Indemnity Ins. Co., 
(Commn.App.) 14 S.W.(2d) 798 [rev 
(Civ.App.) 297 S.W. 1042]; Dallas 
Consol. Electric St. Ry. Co. v. City 
of Dallas, (Commn.App.) 260 S.W. 
1034 [rev (Civ.App.) 248 S.W. 746]; 
Shelton vy. Thomas, (Civ.App.) 11 8. 
W.(2d) 254; Galveston, H. & H. R. 
Co. v. Anderson, (Civ.App.) 229 S.W. 


998; San Antonio Independent School 
Dist. v. State, (Civ.App.) 173 S.W. 
525; Zucarro v. State, 197 S.W. 982, 


82. Tex.Cr. 1,.L.R.A.1918B 354. 


_Va.—American Manganese Co. v. 
Virginia Manganese Co., 21 S.E. 466, 
ST EViaie 2028 


Wash.-——State v. Eberhart, 179 P. 
853, 106 Wash. 222; State v. Hemrich, 
161 P. 79, 93 Wash. 439, L.R.A.1917B 
962; In re Hoss’ Estate, 109 P. 1071, 
59 Wash. 360. 

W.Va.—Security Trust Co. v. Ram- 
melsburg, 97 S.H..122, 82 W.Va. 701; 
Gauley Coal Land Co. vy. Koontz, 87 
S.E. 930, 77 W.Va. 5838. 


Wis.—Chicago & N. W. Ry. Co. v. 
Railroad Commission of Wisconsin, 
155 N.W. 941, 162 Wis. 91. f 


B.C.—Excelsior Lumber Co., Ltd. 
v. Ross, 19 B.C. 289. 


a haben happen v. Purtell, 25 Man. 


Ont.—Russell v. Toronto, 15 Ont. 
L. 484, 9 Ont.W.R. 288, 11 Ont.W.R. 
A Williams y. Cornwall, 32 Ont. 


Newfoundl.—Phillips vy. 
Newfoundl. 241. 


“General words do not explain or 
amplify particular terms preceding 
them, but are themselves restricted 
and explained by the particular 
terms.” Board of Com’rs of King- 
fisher County v. Grimes, 182 P. 897, 
75 Okl. 219. 


[a] Maxim is illustration of 
broader maxim ‘noscitur a_ sociis” 
which means that general and specific 
words which are capable of an analo- 
gous meaning, being associated to- 
gether, take color from each other, 
so that the general words are re- 
stricted to a sense analogous to that 
of the less general. State v. Western 
Union Telegraph Co., 72 So. 99, 196 
Ala. 570. ‘ 


[b] Doctrine of “noscitur a sociis” 
means general and specific words are 
associated with and take color from 
each other, restricting general words 
to sense analogous to preceding less 
general. Ex p. Amos, 112 So. 289, 98 
Fla. 5; Boardman y, State, (Wis.) 
233 N.W. 556. 
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held especially applicable to penal statutes.°* Th 
particular words are presumed to describe certain 
species and the general words to be used for the pur- 
pose of including other species of the same genus.°? 
The rule is based on the obvious reason that if the 
legislature had intended the general words to be 
used in their unrestricted sense they would have 
made no mention of the particular classes.** 


[ec] General words preceding spe- 
cific.—The rule of interpretation with 
regard to ejusdem generis has always 
found its application to general terms 
subjoined to other specific words of 
description of the same generic class 
and not in regard to preceding words. 
Mason v. Inter-City Terminal Ry. Co., 
251 S.W. 10, 158 Ark. 542. See supra 
§ 580 text and note 57. 


61. U.S.—First Nat. Bank v. Unit- 
ed States, 206 F. 374, 124 C.C.A. 256, 
46 L.R.A.N.S. 1139 [rev 190 F. 336]. 


N.C.—State v. Erwin, 91 N.C. 545. 


Seer Os eae v. State, 39 OhioSt. 
on. 


Tex.—Ex p. Muckenfuss, 107 S.-W. 
1131, 52 Tex.Cr. 467. 


Wis.—State v. Goodrich, 54 N.W. 
577, 84 Wis. 359. 


Ont.—Reg. v. Reid, 30 Ont. 732. 


62. Baltimore Merchants’ Nat. 
Bank v. U. S., 42 Ct.Cl. 6 [aff 29 S.Ct. 
593, 214 U.S. 33, 53 L.Hd. 899]; Phil- 
ips v. Christian County, 87 Ill.App. 
481; Pein v. Miznerr, 83 N.E. 784, 
41 Ind.App. 255 [transf Supreme 
Court 84°.N.E.z ..981,, 170. Ind: 6591; 
American Manganese Co. v. Virginia 
wansencee Co.,7, 2L SSE. 466; 9 lo Was 
272. : 


63. U.S.—The City of Salem, 31 
F. 616, 618, 12 Sawy. 469, 2 L.R.A. 380. 


Cal.—Ex p. Williams, 87 P. 565, 567, 
7 Cal.Unrep.Cas. 301 [application to 
transf cause to Sup. Ct. den 87 P. 568, 
7 Cal.Unrep.Cas. 309]. 


Iowa.—State v. Campbell, 40 N.W. 
100, 76 Iowa 122, 125. 


Mo.—Tucker v. St. Louis-San Fran- 
cisco Ry. Co. (App.) 233 S.W. 512 
[aff 250 S.W. 390, 298 Mo. 51]. 


N.Y.—Peo. v. Edelstein, 86 
861, 91 App.Div. 447, 448. 


64 U.S.—Hodgson vy. Mountain & 
Nee Co., 297 F. 269 [aff 20 F.(2d) 


. Ark.—City of Ft. Smith v. Gunter, 
154 S.W. 181, 106 Ark. 371. 


Cal.—Ex p. Williams, 87 P. 565, £66, 
7 Cal.Unrep.Cas. 301 [application to 
transf cause to Sup. Ct. den 87 P. 568, 
7 Cal.Unrep.Cas. 309]. 


Towa.—State v. Campbell, 40 N.W. 
100, 76 Iowa 122, 125. 


Mass.—Com. vy. Dejardin, 126 Mass. 
46, 47, 30 Am.R. 652. 


Minn.—Rhone y. Loomis, 77 N.W. 
31, 74 Minn. 200, 204. 


Mo.—Tucker v. St. Louis-San Fran- 
cisco ~Ry: .Co.,..(App.) (233. Sw. .5612 
[aff 250 S.W. 390, 298 Mo. 51]. 


ee vy. Gibson, 1 N.H. 266, 
“The ejusdem generis rule of stat- 
utory construction is that a ‘clean- 
up’ phrase of this character will in- 
clude only things of a like or similar 
kind, nothing of a higher class than 
that which it immediately follows.” 
Hodgson v. Mountain, etc., Oil Co., 
297 EF. 269, 272 [aff 20 F.(2d) 1022). 


65. U.S.—Western Dredging, etc., 


N.Y.S. 


‘For later cases, developments and changes in the law see Annotations, same title and section number, 


STATUTES 


The 


The 


Co. v. Heldmaier, 111 F. 123, 125, 49 
C.C.A. 264; Crowther vy. Fidelity Ins., 
ete.; Co., 85 F. 41,42, 29 C.C.A. 1; Crys- 
tal Springs Distillery Co. v. Cox, 49 F. 
555, 559, 1 C.C.A. 365; Fidelity Ins., 
etc., Co. v. Shenandoah Iron Co., 42 
F. 372, 377; Gause v. Clarksville, 10 
F.Cas.No. 5,276, 5 Dill. 165, 169, 7 Re- 
porter 519, 19 Alb.L.J. (N.Y.) 253; 
U. S. v. The Mollie, 26 F.Cas.No. 15,- 
795, 2 Woods 318, 322; U. S. v. Smith, 
27 F.Cas.No. 16,321, 1 Bond 68, 79. 


Ark.—Eastern Arkansas Hedge- 
Fence Co. v. Tanner, 53 S.W. 886, 67 
Ark. 156, 159. 


Cal.—Denman v. Webster, 70 P. 
1068, 1064 [aff 73 P. 139, 139 Cal. 452]; 
Peo, v. Chretien, 70 P. 305, 137 Cal. 
450, 452; Peo. v. Parks, 58 Cal. 624, 
638. 


Colo.—Peo. vy. Curley, 5 Colo. 412, 
415. . 


Conn.—Martin v. New York, etc., R. 
Co., 25 A. 239, 62 Conn, 331, 341. 


Ga.—Standard Oil Co. v. Swanson, 
49 S.E. 262, 121 Ga. 412, 415; Colum- 
bus Southern R. Co. v. Wright, 15 S.E. 
293, 89 Ga. 574, 589 [aff 14 S.Ct. 396, 
151 U.S. 470, 38 L.Ed. 238, and cit 
Greene County v. Wright, 54 S.H. 951, 
126 Ga. 504, 511, motion den 56 S.E. 
288, 127 Ga, 150]. 


Ill. Maxwell v. Peo., 41 N.E. 995, 
158 Ill. 248, 254; Union County v. 
Ussery, 35 N.E. 618, 147 Ill. 204, 208; 
Wood v. Williams, 31 N.E. 681, 142 Ill. 
269, 275, 34 Am.S.R. 79; Shirk, v. Peo., 
11 N.E. 888, 121 Ill. 61, 65;. Davis v. 
Py dai tte Constr, Co., 121 Ill.App. 121, 


Kan.—Rasure v. Hart, 18 Kan. 340, 
344, 26 Am.R. 772. 


Ky.—Campbell v. Farmers’ Bank, 
10 Bush 152, 155; Com. v. Kammerer, 
13 S.W. 108, 11 Ky.L. 777. 


La.—State v. Brown, 6 So. 541, 41 
La.Ann, 345, 346; Commercial Bank 
v. New. Orleans, 17 La.Ann. 190, 195. 


Md.—Sprigg v. Garrett Park, 43 A. 
813, 89 Md. 406, 410. 


Mass.—Wall vy. Platt, 48 N.B 270, 
169 Mass. 398, 406; Brailey v. South- 
borough, 6 Cush. 141, 142. 


Mich.—Ripley v. Evans, 
504, 87 Mich. 217, 228. 


Minn.—State v. Barge, 84 N.W. 911, 
82. Minn. \266,.) 261.5° 53. dak. Aw 428: 
Winters v. Duluth, 84 N.W. 788, 82 
Minn. 127, 129; Benson v. Chicago, 
ete; R.- Coy Te NeW 98) cb Minn. tbs) 
165, 74 Am.S.R. 444; Doyle vy. Du- 
luth, 76 N.W. 1029, 74 Minn. 157, 161; 
U. S. v. Gideon, 1 Minn. 292, 296 [cit 
Patton v. State, 19 S.E. 734, 93 Ga. 
111,°118).24) iA. 732]. 


Miss.—Turnipseed vy. Hudson, 50 
Miss. 429, 446, 19 Am.R. 15; Ellis v. 
Murray, 28 Miss. 129, 142. 


Mo.—Ruckert v. Grand Ave. R. Co., 
63 S.W. 814, 163 Mo. 260, 276; State v. 
Dinnisse, 19 S.W. 92, 109 Mo. 434, 438; 
Gartside v. Orphans’ Ben. Ins. Co., 62 
Mo. 322, 324; Tucker v. St. Louis-San 
Francisco Ry. Co., (App.) 233 S.W. 
512 [aff 250 S.W. 390, 298 Mo. 51]; 
Joplin vy. Leckie, 78 Mo.App. 8, 12. 


49 N.W. 


. 


words “other” or “any other” following an enum°r- 
ation of particular classes are therefore to be read 
as “other such like,”®* and to include only others 
of like kind or character.®® 
dem generis, however, is only a rule of construc- 
tion, to be applied 4s an aid in ascertaining the 
legislative intent,** and cannot control where the 
plain purpose and intent of the legislature would 


The doctrine of ejus- 


Neb.—State v. Hay, 63 N.W. 821, 45 
Neb. 321. ; 


Nev.—Edgecomb y. His Creditors, 7 
P. 533, 19 Nev. 149, 153. 


Sear vy. Gibson, 1 N.H. 266, 
12. 

N.J.—Erwin v. Jersey City, 37 A. 
732, 60 N.J.Law 141, 147, 64 Am.S.R. 
584; State v. Bayonne Bd. of Educa- 
tion, 23 A. 670, 54 N.J.Law 313, 314. 


N.Y.—Peo. v. Richards, 15 N.E. 371, 
108 N.Y. 137, 148, 150, 2 Am.S.R. 
373; Hermance v. Ulster County, 71 
N.Y. 481, 485; Wood v. North West- 
ern Ins. Co., 46 N.Y. 421, 426; Peo. v. 
Edelstein, 86 N.Y.S. 861, 91 App.Div. 
447, 448; Burns y. City of Watertown, 
213 N.Y.S. 90, 126 Mise. 140; Kratzen- 
stein v. Lehman, 44 N.Y.S. 369, 19 
Misc. 600, 601, 26 N.Y.Civ.Proc. 224 


[aff 46 N.Y.S. 71, 19 App.Div. 228, 
4 N.Y.Ann.Cas. 335]; Peo. v. Bell, 3 
N.Y.S. 813. 


N.D.—Bauer v. Bauer, 49 N.W. 418, 
2-N.D. 108. 


Ohio.—Woodworth y. State, 26 Ohio 
St. 196, 197. 


Or.—Kirkley v. Portland Electric 
Power Co., 298 P. 237, 238 [cit Cyc]. 


Pa.—Warren y. Geer, 11 A. 415, 117 
Pa. 207. 


Tex.—Whitfield v. Terrell Compress 
soit 62 S.W. 116, 26 Tex.Civ.App. 235, 


Utah.—Honerine Min., ete., Co. v. 
Tallerday Steel Pipe, etc., Co., 88 P. 
9, 31 Utah 326, 332. 


Vt.—In re Barre Water Co., 20 A. 
109,62 Vt. 27, 30, 9 L.R.A. 195. 


Va.—Lynchburg vy. Norfolk, ete., R. 
ee 80 Va. 2387, 246, 249, 56 Am.R. 


Wash.—Townsend Gas, etc., Co. v. 
Hill, 64 P, 778, 24 Wash. 469, 473. 


fee here eee v. McGarry, 21 Wis. 


“Wyo.—Peo. v. Dolan, 39 P. 752, 5 
Wyo. 245, 253. 


Hng.—Webb - vy... Bird, _ 10° iC {BIN:S: 
268, 286, 100 E.C.L. 268; Reg. v. Reed, 
28 Eng.L.&Eq. 133, 136, 


Ont.—Farquharson yv. Imperial Oil 
Co., 29 Ont. 206, 210. 


“Other” as used in particular phras- 
es see Other § 4, 


66. U.S.—Mid-Northern Oil Co. vy. 
Walker, 45 S.Ct. 440, 268 U.S. 45, 69 
L.Ed. 841 [aff 219 P. 1119, 68 Mont. 
550]; Mason vy. U. S:; 48 S.Ct. 200, 
260 U.S. 545, 67 L.Ed. 396 [mod 273 
F. 135 (rev 273 F. #42)]; Corona Coal 
Co. v. U..S., 21 F.(2a) 489 [aff 23 fF: 
(2d) 673]; Arthur y. G W. Parsons 
Co., 224. F. 47, 189 C.C.A. 511; Prindle 
v. U. S., 41 Ct.Cl. 8; U. S. v. Gallagher 
& Ascher, 12 Ct.Cust.App. 472. 


Ala.—Martin y. State, 47 So. 104, 
156 Ala. 89. 


Ariz.—Arizona Superior Mining Co, 
v. Anderson, 262 P. 489, 491, 33 Ariz. 
64 [error dism 49 S.Ct. 177, 278 U.S. 
578, 73 L.Ed. 516, and quot Cyc]. 


Ark.—Mason y. Inter-City Terminal 


_the class. 
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thereby be hindered or defeated;*’ nor does the | signify subjects greatly different from one anoth- 


doctrine apply where the specific words of a statute 


Ry. Co., 251 S.W. 10, 158 Ark. 542; 
American Building & Loan Ass’n v. 
State, 226 S.W. 1056, 147 Ark. 80; 
Crabtree v. State, 184 S.W. 430, 123 
Ark. 68; State v. Gallagher, 143 S.W. 
98, 101 Ark. 598, 38 L.R.A.N.S. 328. 


Cal.Coleman vy, City of Oakland, 
(App.) 295 P. 59; Peo. v. Strickle”, 
142 P. 1121, 25 Cal.App. 60; Ex p. Mills 
Sing, 112 P..582, 14 Cal.App. 512. 


Colo.—Wilson y. Peo., 99 P. 335, 44 
Colo. 608; Gibson y. Peo., 99 P. 3338, 
44 Colo. 600. 


Ill.— Baker y. Shinkle, 94 N.E. 58, 
249 Ill. 154; Mertens v. Southern 
‘Coal, etc., Co., 85 N.E. 748, 235 Ill. 540 
Taff 140 Ill.App. 190]. 


Ind.—Strange v. Board of Com’rs 
of Grant County, 91 N.E. 506, 174 Ind. 
756; Strange v. Board of Com’rs of 
Grant County, 91 N.E. 242, 173 Ind. 
640; U. S. Cement Co. v. Cooper, 88 
N.E. 69, 172 Ind. 599 [rev (App.). 82 
N.E. 981]; Pein v. Miznerr, 83 N.E. 
784, 41 Ind.App. 255 [transf to Sup Ct. 
84 N.E. 981, 170 Ind. 659]. 


Kan.—State v. Miller, 133 P. 878, 90 
Kan. 230, Ann.Cas.1915B 818. 


Ky.—Phelps v. Commonwealth, 272 
S.W. 743, 745, 209 Ky. 318 [cit Cyc]. 


Minn.—Winters y. Duluth, 84 N.W. 
788, 82 Minn. 127. 


Mo.—State v. Smith, 135 S.W. 465, 
233 Mo. 242, 33 L.R.A.N.S. 179; State 
v. Eckhardt, 133 S.W. 321, 232 Mo. 
49; Ex p. Smith, 132 S.W. 607, 231 
Mo. 111; Tucker v. St. Louis-San 
TFrrancisco Ry. Co., (App.) 233 S.Ww. 
512 [aff 250 S.W. 390, 298 Mo. 51]. 


Neb.—Dillard v. State, 175 N.W. 
668, 104 Neb. 209. 


N.Y.—Peo. v. Kaye, 146 N.Y.S. 398, 
160 App.Div. 644 [aff 106 N.E. 122, 
212 N.Y. 407, reh den 107 N.E. 1083, 
213 N.Y. 648]. 


N.D.—State v. McGillic, 141 N.W. 
82, 25 N.D. 27. 


Ohio.—Youngstown Park & Falls 
St. R. Co. v. Tokus, 22 OhioCir.Ct.N.S. 
417. 


Okl.—Kansas City Southern Ry. Co. 
v. Tansey, 139 P. 267, 41 Okl. 543; 
Kansas City Southern Ry. Co. v. Wal- 
lace, 132 P. 908, 38 Okl. 233, 46 L.R.A. 
N.S. 112. 


Or.—Kaiser vy. Idleman, 108 P. 193, 
57 Or. 224, 28 L.R.A.N.S..169. 


Pa—In re Clymer Distilling Co., 


.2, Pa.Co, 111- 


Philippine.—U. S. v. Nifio, 13 Phil- 
ippine 141. 


Utaih.—Nephi Plaster, etc., Co. v. 
Juab County, 93 P. 53, 33 Utah 114, 
14 L.R.A.N.S. 1043. 


Eng.—Rex v. Russell, [1901] A.C. 
446. 

“Primarily, the purpose of this doc- 
trine is to ascertain the intention of 
the law maker.’ Keane v. Strodt- 
man, 18 S.W.(2d) 896, 898, 323 Mo. 
161. 


[a] Other statement of rule.—The 
“doctrine of ejusdem generis” is a 
mere suggestion to the judicial mind 
that, where it clearly appears ,that 
the lawmaker was thinking of a par- 
ticular class of persons or objects, 
his words of more general description 
may not have been intended to em- 
prace any others than those within 
State v. McGillic, 141 N. 
W. 82, 25 N.D. 27. 


[b] Bule applied._—The rule of 
ejusdem generis held not to apply to 


er,°® nor where 


a statute enumerating divers unlike 
kinds of corporations, concluding 
with the phrase “joint-stock compa- 
nies and other corporations.” Arizo- 
na Superior Mining Co. v. Anderson, 
262 P. 489, 83 Ariz. 64 [error dism 
ean ae 177, 278 U.S. 578, 73 L.Ed. 


[c] Where language is nvlain. thie 
rule of ejusdem generis cannot be in- 
voked. U.S. v. Gallagher « Ascner. 
12 Ct.Cust.App. 472. 


67. U.S.—Mid-Northern Oil Co. v. 
Walker, 45 S.Ct. 440, 268 U.S. 45, 69 L. 
Ed. 841 [aff 219 P. 1119, 68 Mont. 550]; 
Goidsmith v. U. S., 42 F.(2d) 133 [cert 
den 51 S.Ct. 26, 282 U.S. 837, 75 L.Ed. 
743]; U. S. v. Louisville, ete., R. Co., 
18 F. 480; Inre Sixty-Five Terra Cot- 
ta Vases, 10 F. 880; Boving v. Law- 
Ri te 3 F.Cas.No. 1,712, 1 Blatchf. 


Ala.—Martin vy. State, 47 So. 104, 
156 Ala. 89. ‘ 


Ariz.— Arizona Superior Mining Co. 
v. Anderson, 262 P. 489, 491, 33 Ariz. 
64 [error dism 49 S.Ct. 177, 278 U.S. 
578, 73 L.Ed. 516, and quot Cyc]. 


Ark.—Mason v. Inter-City Terminal 
Ry. Co., 251. SoW. 10,.158. Ark, 542; 
Crabtree v. State, 184 S.W. 430, 123 
Ark, 68; City of Ft. Smith v. Gunter, 
154 S.W. 181, 106 Ark. 371; State v. 
Gallagher, 143 S.W. 98, 101 Ark. 593, 
38 L.R.A.N.S. 328. 


Cal.—In re La Société Francaise 
d’Epargnes et de Prevoyance Mutuel- 
le, 56 P. 458, 123 Cal. 525; Coleman v. 
City of Oakland, <(App.). 295, BP. 59; 
People v. Strickler, 142 P. 1121, 25 Cal. 
App. 60. 


Colo.——Wilson v. People, 99 P. 335, 
44 Colo. 608; Gibson.v. People, 99 P. 
333, 44 Colo. 600; Martin v. Bond, 24 
P. 326, 14 Colo. 466. 


Conn.—Grissell vy. Housatonic R. 
Co., 9 A. 187, 54 Conn. 447, 1 Am.S.R. 
138 [error dism 11 S.Ct. 1022, 140 U.S. 
684, 35 L.Ed, 595]; State v. Ransell, 
41 Conn. 433. 


Ill.—City of Chicago v. M. & M 
Hotel Co., 93 N.H. 753, 248 Ill. 264. 


Ind.—United States Cement Co. v. 
Cooper, 88 N.E. 69, 172 Ind. 599 [rev 
82 N.E. 981]. 


Kan.—State v. Miller, 133 P. 878, 90 
Kan. 280, Ann.Cas.1915B 818. 


Ky.—Phelps v. Commonwealth, 272 
S.W. 748, 745, 209 Ky. 318 [cit Cyc]; 
Wallace v. Young, 5 T. B. Mon. 155. 


Md.—American Ice Co. v. Fitzhugh, 
97 A. 999, 128 Md. 382, Ann.Cas.1917D 
Bete 


Mass.—Peirce v. 
Metc, 69. 


Minn.—Brown vy. Corbin, 
481, 40 Minn. 508. 


Mo.—State v. Smith, 135 S.W. 465, 
233 Mo. 242, 33 L.R.A.N.S. 179; State 
v. Eckhardt, 133 S.W. 321, 232 Mo. 49; 
Ex parte Smith, 132 S.W. 607, 231 Mo. 
111; Henderson v. Wabash, etc., R. 
Co., 81 Mo. 605; Industrial Loan & In- 
vestment Co. v. Missouri State Life 
Ins. Co., 3 S.W.(2d) 1046, 222 Mo.App. 
1228; Tucker v. St. Louis-San Fran- 
cisco Ry. Co., (App.) 233 S.W. 512 [aff 
250 S.W. 390, 298 Mo. 51]; Mears Min- 
ing Co. v. Maryland Casualty Co., 144 
S.-W. 883, 162 Mo.App. 178; Wonner 
vy. City of Carterville, 125 S.W. 861, 
142 Mo.App. 120; State v. Broderick, 
7 Mo.App. 19 [aff 70 Mo. 622]. 


Mont.—Burk v. Montana Power Co., 
PALS Sl AMEE O eal (S) Mont. 52. 


Richardson, 9 
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the specific words embrace all ob- 


Neb.—Dillard v. State, 175 N.W, 668, 
104 Neb. 209. 


N.Y.—People v. Kaye, 106 N.E. 122, 
212 N.Y. 407; People v. Kaye, 146 N. 
Y.S: 398, 160 App.Div. 604 [aff 106 
N.E. 122, 212 N.Y. 407 (reh den 107 N. 
BE. 1083, 213 N.Y. 648)]; Ossmann v. 
Crowley, 92 N.Y.S. 29, 101 App.Div. 
597 Loverr Lasche v. Dearing, 53 N.Y. 
S. 58, 23 Misc. 722, 6° N.Y.Ann.Cas. 
231]; Gallagher v. Dolan, 57 N.Y.S. 
334, 27 Misc. 122, 6 N.¥Y.Ann.Cas. 412 
[overr Lasche vy. Dearing, 53 N.Y.S. 58, 
23 Misc. 722, 6 N.Y.Ann.Cas, 231]. 


N.D.—Klingensmith v. Siegal, 224 
N.W. 680, 57 N.D. 768; State v. McGil- 
lic, 141 N.W. 82, 25 N.D. 27. 


Ohio.—State v. Kelly, 
421; Woodworth v. State, 26 OhioSt. 
196; Youngstown Park & Falls St. 
R. Co. v. Tokus, 22 OhioCir.Ct.N.S, 417. 


Okl.—Kansas City Southern Ry. Co. 
v. Tansey, 139 P. 267, 41 Okl. 543; 
Kansas City Southern Ry. Co. v. Wal- 
ae 132 P. 908, 38 Okl. 238, 46 L.R.A. 

Peis einu bh 


Pa.—In re Clymer Distilling Co., 2 
Pa.Co. 111. 


Philippine.—vU. S. v. Nifio, 13 Philip- 
pine 141, 


Porto Rico.—Ensenada Estates, Inc. 
v. Hill, 24 Porto Rico 462. 


S.C.—Vassey v: Spake, 65 S.E. 825, 
eae 566; State v. Holman, 14 S.C.L. 


Tenn.—State v. Grosvenor, 258 S.W. 
140, 149 Tenn. 158. 


Tex.—Randolph v. State, 9 Tex. 521; 
Crow v. State, 6 Tex. 334 [foll sub 
teat McElroy v. Carmichael, 6 Tex. 


Wash.—State v. Bridges, 53 P. 545, 
19 Wash. 431. 


W.Va.—State v. Morrison, 127 S.E. 
75, 98 W.Va. 289; Gauley Coal Land 
co v. Koontz, 87 S.E. 930, 77 W.Va. 


Can.—Re Gray, 57 Can.S.C. 150. 


Alta.—Creighton v. United Oils, 
Ltd., [1927] 3 Dom.L.R. 804. 


B.C.—Rex v. Swanstrom, [1925] 3 
Dom.L.R. 79. 


Ont.—Re Ollman, 57 Ont.L. 340, 
[1925] 3 Dom.L.R. 1196; Re Morlock, 
23 Ont.L. 165, 2 Ont.W.N. 706, 18 Ont. 
ae 545; Kennedy v. Toronto, 12 Ont. 


68. Ariz.—Arizona Superior Mining 
Co. v. Anderson, 262 P. 489, 491, 33 
Ariz. 64 [error dism 49 S.Ct. 177, 278 
U.S. 578, 73 L.Ed. 516, and quot Cyc]. 


Ark.—Jones v. State, 149 S.W. 56, 
104 Ark, 261, Ann.Cas.1914C 302. 


Colo.—Darius v. Apostolos, 190 P. 
510, 68 Colo. 323, 10 A.L.R. 986. 


Del.—Donaghy v. State, 100 A. 696, 
707, 29 Del. 467 [cit Cyc]. 


Hawaii.—tTerr. v. Honolulu -Rapid 
Transit, etc., Co., 28 Hawali 387, 


Tll.— McReynolds vy. People, 82. N.E. 
945, 230 Ill. 623. 


Ky.—Phelps v. Commonwealth, 272 
S.W. 748, 209 Ky. 318. 


_Minn.—Brown y. Corbin, 
481, 40 Minn. 508. 


Mo.—State v. Eckhardt, 133 S.W. 
321, 232 Mo. 49; Tucker v. St. Louis- 
San Francisco Ry. Co., (App.) 233 S. 
W. 512 [aff 250 S.W. 390, 298 Mo. 51]. 


Va.—Corby Baking Co. v. Common- 
wealth, 96 S.H. 133, 123 Va. 10. 
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jects of their class, so that the general words must 
bear a different meaning from the specific words 
or be meaningless,®® nor where there are no specific 
terms followed by general terms.’° 
expression is not to be considered as limited only 
to the last of the enumeration but applies to al 

{§ 582] (5) Express Mention and Implied Ex- 
clusion.72. In accordance with the maxim, “expressio 
unius est exclusio alterius,’’’* where a statute enu- 


merates the things. upon which it 


N.S.—Hetherton Co-operative Co., 
Ltd. v. Grant, [1930] 1 Dom.L.R. 975. 


69. U.S.—Mason v. U. S., 43 S.Ct. 
200, 260 U.S. 545, 67 L.Ed. 396 [mod 
273 F. 135, and rev 278 F. 142]; Corona 
Goal Co: v. U.S, 21 F:(2a). 489: [avt 
23 F.(2d) 673). 


Ariz.—Arizona Superior Miming Co. 
v. Anderson, 262 P. 489, 491, 33 Ariz. 
64 [error dism 49 S.Ct. 177, 278 U.S. 
578, 73 L.Ed. 516, and quot Cyc]. 


Ind.—Strange v. Board of Com’rs 
of Grant County, 91 N.E. 506, 174 Ind. 
756; Strange v. Board of Comrs. of 
Grant County, 91 N.B. 242, 173 Ind. 
640; U.S. Cement Co. v. Cooper, 88 N. 
E. 69, 172 Ind. 599 [rev (App.) 82 N.B. 
981]; United States Cement Co. v. 
Cooper, (App.) 88 N.E. 69 [rev 82 N.E. 
981]. 


Ky.—Phelps v. Commonwealth, 272 
S.W. 748, 209 Ky. 318. 


Miss.—Ellis v. Murray, 28 Miss. 129. 


Mo.—Stoll v. Frank Adam HElectric 
Co., 240 S.W. 245, 299 Mo. 25 [cert 
quashed 251 S.W. 917, 299 Mo. 25]; 
State v. Smith, 135 S.W. 465, 233 Mo. 
242, 33 L.R.A.N.S. 179; State v. Eck- 
hardt, 133 S.W. 321, 232 Mo. 49; Tuck- 
er v. St. Louis-San Francisco Ry. Co., 
(App.) 233 S.W. 512 [aff 250 S.w. 
390, 298 Mo. 51]; Mears Mining Co. v. 
Maryland Casualty Co., 144 S.W. 883, 
162 Mo.App. 178. 


Okl.—Kansas City Southern Ry. Co. 
v. Wallace, 132 P. 908, 38 Okl. 233, 46 
L.R.A.N.S. 112. 


- Pa.—Weiss v. Swift, 3¢ Pa.Super. 
See Com. v. Bomberger, 26 Pa.Dist. 
41. 


Tex.—Board of Prison Com’rs v. 
Binford, ¢€Civ.App.) 259 S.W. 169. 


Wash.—State v. Savidge, 258 P. 1, 
144 Wash. 302. 


N.B.—Roy v. Saint John Lumber 
Co., 44 N.B. 88. 


70. Jones v. State, 149 S.W, 56, 104 
Ark. 261, Ann.Cas.1914C 302. 


71. U. S. v. Standard Brewery, 40 
S.Ct. 139, 251 U.S. 210, 64 L.Ed. 229 
{aff 260 F. 486]. 


72. Express repeal as raising pre- 
sumption against further implied re- 
peal see supra § 512. 


73. “Expressio unius est exclusio 
alterius” 25 C. J. p 220. 


74 U.S.—Johnson v. Southern Pac. 
Co., 54 C.C.A, 508, 117 F. 462 [rev on 
other grounds 25 S.Ct. 158, 196 U.S. 
1, 49 L.Ed. 363]; Oxford Iron Co. v. 
Slafter, 18 E.Cas.No. 10,687, 18 
Blatehf. 455. 


Ala.—Page v. Bartlett, 13 So. 768, 
101 Ala. 193. : 


Cal.—Johnston vy. Baker, 189 P. 86, 
167 Cal. 260; Perkins vy. Thornburgh, 
10 Cal. 189; Smith v. Randall, 6 Cal. 
47, 65 Am.D. 475; Brown vy, City Coun- 
I Ais City of Long Beach, (App.) 258 


eee 


STATUTES 


excluding from 


The general 


yt 


is to operate,‘ 


Hawaii—Andrews v. Whitney, 21 


Hawaii 264. 


Iil.—Village of Kincaid v. Vecchi, 
164 N.E. 199, 332 111. 586; Great North- 
ern Refining Co. v. D. K. Jeffris Lum- 
ber Co., 139 N.E. 594, 308 Ill. 342 [rev 
226 Ill.App. 277]; People v. Deutsche 
Evangelisch Lutherische Jehovah 
Gemeinde, etc., 94 N.E. 162, 249 Ill. 
132; Consolidated Coal Co. of St. 
Louis v. Miller, 86 N.E. 205, 236 Ill. 
149; Warner v. Armstrong, 214 Ill. 
App. 188; Mygatt v. Southern Coal & 
Mining Co., 180 Ill.App. 150, 


Ind.T.—McFadden v. Blocker, 48 
S.W. 1048, 2 Ind.T. 260, 58 L.R.A. 878. 


Iowa.—Pierce v. Bekins Van & Stor- 
age Co., 172 N.W. 191, 185 Iowa 1346; 
Vale v. Messenger, 168 N.W. 281, 184 
Iowa 553. 


Ky.—Goebel v. Goebel, 258 S.W. 691, 
201 Ky. 819; Boswell’s Ex’x v. Senn’s 
Adm’r, 219 S.W. 803, 187 Ky. 473; 
Western & Southern Life Ins. Co. v. 
Weber, 209 S.W. 716, 183 Ky. 32. 


La.—S. D. Moody & Co., Ltd. v. 
Sewerage, etc., Bd., 3 La.App. (Or- 
leans) 139; Harney v. Quaglino, 1 
La.App. (Orleans) 230. 


Mich.—City of Detroit v. Redford 
Tp., 235 N.W. 217, 253 Mich. 453; Van 
Sweden v. Van Sweden, 230 N.W. 191, 
250 Mich. 238. 


Mo.—State ex inf. Conkling ex rel. 
Hendricks vy. Sweaney, 195 S.W. 714, 
270 Mo. 685. 


Neb.—State v. Insurance Co. of 
North America, 99 N.W. 36, 100 N.W. 
405, 102 N.W. 1022, 106 N.W. 767, 71 
Neb. 320. 


Nev.— 9x p. Arascada, 189 P. 619, 44 
Nev. 30; In re Bailey’s Estate, 103 
Pane 31 Nev. 377, Ann.Cas.1912A 


N.Y.—Peo. ex rel. Western- Union 
Telegraph Co, v. Public Service Com- 
mission of New York, Second Dist., 
183 N.Y.S. 659, 192 App.Div. 748 [rev 
129 N.BH. 220, 230 N.Y. 95, 12 A.L.R. 
960, amendment of remittitur den 130 
N.E. 933, 280 N.Y. 657]. 


Ohio.—Weirick v. Mansfield Lum- 
ber Co., 117 N.E. 362, 96 QhioSt. 386; 
Meee v. Argobast, 6 OhioN.P.N.S. 


Or.—Kruckman y. Smith, 270 P. 
474, 126 Or, 395. 


Pa.—Lewis’s Estate, 380 Pa.Dist. 
391; Hoover v. Lebo, 14 Pa.Dist. 238; 
Hamburg Borough v. Doering, 8 Pa. 
Dist. 181; Com. v. Einhorn, 48 Pa.Co. 
445; Locomobile Co, of America v. 
Malone, 48 Pa.Co. 273; Com. v. Buf- 
falo & Susquehanna R. Co., 41 Pa.Co. 
190; Com. v. Lehigh Valley Transit 
Co., 41 Pa.Co. 187. 


Philippine.—De La Rosa y. Santos, 
10 Philippine 148. 


Porto Rico.—Semidey v. 
Aguirre, 7 Porto Rico F. 572; 


Rico Distilling Co. v. Porto Rieo, 26 
Porto Rico 464; Gonzalez v. Mendez, 8 


Central 


Porto’ 


~ T§§ 581-582 


or forbids certain things,7® it is to be construed as 


its effect all those not expressly 


mentioned; and where it directs the performance 
of certain things in a particular manner,’® or by 
a particular person,{? it implies that it shall not 
be done otherwise nor by a different person. 
where it prescribes certain conditions, compliance 
with which are necessary to the existence of a right, 
no other conditions need be fulfilled;*§ 
maxim should be applied only as a means of discov- 


So 


but the 


Porto Rico 249; Peo. v. Padro, 4 Por- 
to Rico 72. 


S.D.—Ex p. Brown, 114 N.W. 308, 21 
S.D. 515. 


Tex.—Millhollon vy. Stanton Inde- 
pendent School Dist., (Commn.App.) 
ete hie 332 Lrev (Civ.App.) 221 S.W. 
1109]. 


Vt.—In re Downer’s Estate, 142 A. 
78, 101° Vt. 167. . 


W.Va.—State v.. Wirt County Ct., 
59 S.E. 884, 981, 63 W.Va. 230; Neale v. 
Wood County Ct., 27 S.E. 370, 43 W. 
Va. 90; Brannon vy. Kanawha County 
an 11.S.H. 34, 33 W.Va. 789, 8 L.R.A. 


Alta.—McCallum y. Hurry, 3 Alta. 
L. 342: 


Man.—Freeman v. 
Man. 330. 


Ont.—Dain v. Gossage, 
103. 


75. Com. vy. Kammerer, 13 S.W. 
LOR, Tl ey nat Uae 


76. U.S.—Paso Robles Mercantile 
Co. v. Commissioner of International 
Revenue, 33 F.(2d) 653 fFcert den 50 
S.Ct. 40, 280 U.S. 595, 74 L.Ed. 642]. 


Alaska.—Territory v. Canvassing 
Board, 5 Alaska 602. 


Iowa.—Dubuque Dist. Tp. v. Du- 
buque, 7 Iowa 262. 


Mich.—Taylor v. Michigan Public 
Utilities Commission, 186 N.W. 485, 
217 Mich. 400; Schurtz v. City of 
ore Rapids, 175 N.W. 421, 208 Mich, 


Calverley, 26 
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Mo.—Keane v. Strodtman, 18 S.W. 
(2d) 896, 323 Mo. 161; State ex rel. 
Barlow v. Holtcamp, 14 S.W.(2d) 646, 
322 Mo. 258. 


N.M.—Fancher v. Board of Com’rs 
ognate County, 210 P. 237, 28 N.M. 


N.Y.—Peo. v. 
85, 183 Misc. 161. 
Ohio.—Harlan v. Roberts, 2 
aan (Reprint) 473, 


4 eras v. Ford, 97 P. 99, 52 Or. 


a ee v. Rayle, 2 Humphr. 


Gorman, 231 N.Y.S. 


Ohio: 
3 WestLMonth 


oes v. Sundberg, 5 Tex. 
W.Va.—Taylor v. Taylor, 66 S.E. 


690, 66 W.Va. 238, 19 Ann.Cas. 414, 


Ont.—Re Election, 7 Ont.W.N, 
32 Ont.L. 1. ee 


For construction as mandatory o: 
directory see infra §§ 630-637, > 


77. Taylor vy. Michigan Public 
Utilities Commission, 186 N.W. 485 
217 Mich. 400; Young’s Estate, 8 Pa. 
Dist.&Co, 267; Taylor v. Taylor, 66 
tre 690, 66 W.Va. 238, 19 Ann.Cas. 


78. Hughes yv. Wallace, 4 
S.W. 324. SRE 


ee EE MARE SE IEDR CUE AO ee RE ENS hE 8S 
For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


(as ot 


ering the legislative intent,7® and should never be 
permitted to defeat the plainly indicated purpose 
of the legislature,*® nor will it generally exclude 
‘the application of the statute to things of the same 
elass as those expressly mentioned which have come 
into existence since the passage of the statute.§1 


[§ 583] (6) Relative and Qualifying Terms and 
By what is known as the 


Relation to Antecedents. 


STATUTES 


doctrine of the “last antecedent,” relative and qual- 


79. <Ariz—Forsythe v. 
271 P. 865, 34 Ariz. 380. 


Ky.—Jefferson County v. Gray, 249 
S.W. 771, 198 Ky. 600. 

‘La.—City of Shreveport v. Price, 
TT So. 883, 142 La. 936. 


Me.—Portland v. New England Tel., 
etc., Co., 68 A. 1040, 103 Me. 240. 


Mass.—Simmons v. Suffolk County, 
119 N.E. 751, 230 Mass. 236. 


Paschall, 


Mo.—Lexington v. Commercial 
Bank, 108 S.W. 1095, 130 Mo.App. 
687; McFarland v. Missouri, ete., R. 


Co., 68 S.W. 105, 94 Mo.App. 336. 


N.Y.—In re Engel, 140 N.Y.S. 286, 
155 App.Div. 467 [rev 133 N.Y.S. 1105, 
74 Mise. 308 (rearg den 140 N.Y.S. 
1118, 155 App.Div. 921)]. 


Ohio.—Columbus vy. Spielman, 19 
OhioN.P.N.S. 257; City of Cincinnati 
v. Louisville & Nashville R. Co., 4 
OhioN.P.N.S. 217. 


S.C.—E. M. Matthews Co. v. Atlan- 
tic Coast Line R. Co., 86 S.E. 1069, 
102 S.C. 494. 


Tex.—American Rio Grande Land 
& Irrigation Co. v. Karle, (Civ.App.) 
237 S.W. 358. 


“Tt has been said, if there is some 
special reason for mentioning one and 
none for mentioning the other, the ab- 
sence of any mention of the latter 
will not operate as an exclusion, and 
that the maxim does not apply to a 
statute in which mention is made by 
way of example or made in affirmance 
of existing law or to remove doubts, 
or when the context shows a differ- 
ent intention.” Lexington v. Commer- 
cial Bank, 108 S.W. 1095, 130 Mo.App. 
687, 692. 


so. U.S.—Springer v. Government 
of the Philippine Islands, 48 S.Ct. 
480, 277 U.S. 189, 72 L.Hd. 845;, City 
of New York v. Davis, 7 F.(2d) 566. 


Ariz.—Forsythe vy. Paschall, 271 P. 
865, 34 Ariz. 380. 


¥11.—Consumers’ Co. v. City of Chi- 
cago, 145 N.EB. 114, 313 Ill. 408; State 
Public Utilities Commission’ v. Mon- 
arch Refrigerating Co., 108 N.E. 716, 
267 Ill. 528, Ann.Cas.1916A 528; Swick 
v. Coleman, 75 N.E. 807, 218 Ill. 33. 


Ind.—Kinney v. Heuring, 87 N.E. 
1053, 88 N.E. 865, 44 Ind.App. 590. 


Kan.—Commerce Trust Co. v. Paul- 
en, 271 P. 388, 126 Kan. 777, 63 A.L.R. 
384, 


Ky.—Jefferson County v. Gray, 249 
S.W. 771, 198 Ky. 600. 


La.—State v. Commercial Nat. 
Bank, 127 So. 892, 170 La, 431; State 
v. City Sav. Bank & Trust Co., 127 
So. 890, 170 La. 426. 


Mo.—City of St. Louis v. Baskowitz, 
201 S.W. 870, 273 Mo. 543. 


N.Y.—Aultman, ete., Co. v. Syme, 
57 N.E: 168, 163 N.Y. 54, 79 Am.S.R. 
565; In re Engel, 140 N.Y.S. 286, 155 
App.Div. 467 [rev 133 N.Y.S. 1105, 74 
Misc. 308, 8 Mills 440 (rearg den 140 
N.Y.S. 1118, 155 App.Div. 921, 10 Mills 
500)]; Connery v. Sewell, 213 N.Y.s: 
602, 126 Misc. 418. : 


Ohio.—Columbus ,v. Spielman, 19 
OhioN.P.N.S. 257; City of Cincinnati 
v. Louisville & Nashville R. Co., 4 
OhioN.P.N.S. 217. 


_S.C.—E. M. Matthews Co. v. Atlan- 
tic Coast Line R. Co.,, 86 S.E. 1069, 
102 S.C. 494. 


S.D.—State v. Whorton, 
169, 48 S.D. 332. 


Tenn.—Board of Park Com’rs v. 
City of Nashville, 185 S.W. 694, 134 
Tenn. 612. 


Utah.—Spring Canyon Coal Co. v. 
Industrial Commission of Utah, 277 
P. 206; Booth v. Midvale City, 184 P. 
%99,- 55 Utah : 220. 


Wis.—State v. Milwaukee Light, 
Heat & Traction Co., 164 N.W. 837, 
166 Wis. 178. 


Eng.—Rex y. Russell, 
446. ’ 


Can.—Turgeon vy. Dominion Bk., 
[1929] 4 Dom.L.R. 1028. 


N.S.—Muirhead vv.  Intercolonial 
Coal Mining Co., Ltd., 48 N.S. 72. 


[a] Bule applied.—(1) A general 
grant of power in addition to a grant 
enumerating certain things may be 
given full effect, if context shows the 
enumeration was not exclusive. 
Springer v. Government of the Philip- 
pine Islands, 48 S.Ct. 480, 277 U.S. 189, 
72 L.Ed. 845. (2) Where a statute 
appears on its face to limit the opera- 
tion of its provisions to particular 
persons or things by enumerating 
them, but no reason exists why other 
persons or things not so enumerated 
should not have been included, and 
manifest injustice will follow by not 
so including them, the maxim, “Ex- 
pressio unius est exclusio alterius,” 
should not be invoked. Blevins v. 
Mullally, 135 P. 307, 22 Cal.App. 519. 
(3) The rule that the mention of one 
case excludes others does not apply 
to a statute, the language of which 
may fairly comprehend different cas- 
es, not expressly mentioned. State v. 
Standard Oil Co., 123 P. 40, 61 Or. 438, 
Ann.Cas.1914B 179. 


[b] In Louisiana courts apply 
equitable principles, appealing to nat- 
ural law, and do not always apply 
the maxim “inclusio unius est exclu- 
sio alterius.” In re Atkins’ Hstate, 30 
F.(2d) 761. 


[ec] What is expressed in statute 
is exclusive only when creative or in 
derogation of some existing law. 
Greeley Transp. Co. v. Peo., 245 P. 
720, 79 Colo. 307. 


81. Portland v. New England Tel., 
ete., Co. 68 A. 1040, 103 Me. 240; 
Northern Counties Inv. Trust. yw. 
Sears, 41 P. 931, 80 Or. 388, 35 L.R.A, 
188. 

gz. U.S.—Puget Sound Electric Ry. 
v. Benson, 253 F. 710, 165 C.C.A. 304. 

Cal.—Los Angeles County v. Graves, 
290 P. 444. ; 

Tll.—Stevens v. Illinois Cent. R. Co., 
137 N.E. 859, 306 Ill. 370. See Curran 
v. Wells Bros. Co., 205 IllApp. 307 
{aff 117 N.E. 984). 


La.—Gaither v. Green, 4 So. 210, 40 


204 N.W. 
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ifying words, phrases, and clauses are to be applied 
to the words or phrase immediately preceding,*®? 
and are not to be construed as extending to*? or 
including®* others more remote. 
ever, merely an aid to construction®® and will not 
be adhered to where extension to a more remote an- 
tecedent is clearly required by 
the entire act.’ 


This rule is, how- 


consideration of 
Slight indication of legislative 


La.Ann. 362. 


Mass.—Clarke v. Treasurer and Re- 
ceiver General, 115 N.E. 416, 226 
Mass. 301, L.R.A.1917D 800; Quinn v. 
Lowell Electric Light Corp., 3 N.E. 
200, 140 Mass. 106; Cushing v. Wor- 
rick, 9 Gray 382. 


Mich.—Traverse City v. Blair Tp., 
157 N.W. 81, 190 Mich. 313, Ann.Cas. 
1918E 81. 


Minn.—State v. 
139, 95 Minn. 311. 


Mo.—State ex rel. St. Louis Public 
Service Co. v. Public Service Com- 
mission, 64 S.W.(2d) 486, 


Mont.—R. M. Cobbaii Realty Co. v. 
Chicago, M, & St. P. Ry. Co. of Mon- 
tana, 190 P. 988, 58 Mont. 188: State 
v. Centennial Brewing Co., 179 P. 296, 
55 Mont, 500. 

_Neb.—Nebraska State Ry. Commis- 
sion v. Alfalfa Butter Co., 178 N.W. 
766, 104 Neb. 797. 


Nev.—Thompsen v. Hancock, 245 P. 
941, 49 Nev. 336. 


N.H.—Piper vy. Boston & M.'R. R.,- 


Scaffer, 104 N.w. 


75 A. 1041, 75 NUH. 435; Fowler. vy. 
Tuttle, 24 N.H. 9. 
N.Y.—Wood v. Baldwin, 10 N.Y-S. 


195, 56 Hun 647. 


Pa.—Chestnut Hill & Spring House 
Turnpike Road Co. v. Montgomery 
County, 76 A. 726, 228 Pa. 1; Com. vy. 
Burrell, 7 Pa. 34; Wetmore v. Wet- 
more, 1? .Pa;Co;-11.- . 


Wash.—State v. Bailey, 121 P. 821, 
67 Wash. 336. 


“The last antecedent is the last 
word which can be made an ante- 
cedent without impairing the meaning 
of the sentence.’ Traverse City v. 
Blair Tp., 157 N.W. 81, 84,190 Mich. 
313, Ann.Cas.1918E 81, 


83. Stevens v. Illinois Cent. R. Co., 
137 N.E. 859, 306 Ill. 370; R. M. Cob- 
ban Realty Co, v. Chicago, M. & St. P. 
Ry. Co. of Montana, 190 P. 988, 58 
Mont. 188; Fowler v. Tuttle, 24 N.H. 
9; Fremont, etc., R. Co. v. Penning- 
ton County, 105 N.W. 929, 20 S.D. 270, 


84. Stevens v. Illinois Cent. R. Co., 
137 N.B, 859, 306 Ill. 370; Cushing 
vy. Worrick, 9 Gray (Mass.) 382; R. M. 
Cobban Realty Co. v. Chicago, M. & 
St. P. Ry. Co. of Montana, 190 P. 
988, 58 Mont. 188; Nebraska State 
Ry. Commission v. Alfalfa Butter Co., 
178 N.W. 766, 104 Neb. 797. 


&5. State v. Centennial Brewing 
Co., 179 PB. 296, 55 Mont. 500. 


86. Iil—Stevens v. Lllinois Cent. 
R. Co., 137 N.E. 859, 306 Ill. 370; 
Warner v. King, 107 N.E. 837, 267 Ill. 
82. 

Ind.—Seiler v. State, 65 N.E. 922, 
66 N.E. 946, 67 N.E. 448, 160 Ind. 605. 


Mass.—Greenough y. Phoenix Ins. 
Co. of Hartford. 92 N.E. 447, 206 Mass. 
247, 138 Am.S.R. 383. / 


Mo.—State v. Public Service Com- 
mission, 34 S.W.(2d) 486; State v. 
St. Louis, 73 S.W. 623, 174 Mo. 125, 61 
L.R.A, 593. 


Neb.—Nebraska State Ry. Commis- 
sion v. Alfalfa Butter Ca, 178 N.W. 
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intent so to extend the relative term is sufficient.8” 
Where several words are followed by a elause as 
much applicable to the first and other words as 
to the last, the clause should be read as applicable 


to all.8§ 


[§ 584] (7) Conjunctive and Disjunctive Words.*%® 
When, and only when, necessary to effectuate the 
obvious intention of the legislature,®° conjunctive 
words may be construed as disjunctive,®+ and vice 


766, 104 Neb. 797. 


Nev.—Thompsen v. Hancock, 245 P. 
941, 49 Nev. 336. 


Pa.—Wetmore v. Wetmore, 17 Pa. 
Cor aus 


Wash.—State v. Bailey, 121 P. 821, 
67 Wash. 336. 


Can.—Canadian Pac. R. Co. De- 
artment of Public Works of the 
Provinces of Ontario, 58 Can.S.C. 189; 
Olivier v. Jolin, 36 ‘Dom.L.R. 729, 55 
Can.S.C. 41; Canadian Pac. R. Co. v. 
Carruthers, 39 Can.S.C. 251. 


[a] Thus: (1) A final clause that 
is general is sometimes held to relate 
to all preceding clauses, not to its 
last antecedent alone; but such con- 
struction is in violation of the gen- 
eral rule of grammatical construction 
and should be justified at least by the 
plain intent of the Legislature. Peo. 
v. Salter, 182 N.Y.S. 252, 191 App.Div. 
(23 neers den 182 N.Y.S. 799, 192 
App. 435]. (2) A qualifying 
wip dae. ollowine several clauses, may 
‘be applied to all of them, if applica- 
ble, or to the last only, as best ac- 
cords with the purpose and spirit of 
the act. State v. Louisville & N. 
Co., 51 So. 918, 53 So. 454, 97 Miss. 35, 
Ann.Cas. 1912C 1150. 


87. Myer v. Ada County, (Idaho) 
293 P. 322. 


$8. Porto Rico Ry., Light & Power 
Co. v. Mor, 40 S.Ct. 516, 253 U.S. 345, 
64 L.Ed. 944. 


39. “And”? 
§§ 2-4. 


“Or” as meaning “and” see Or § 7. 


90. Ark.—Beasley v. Parnell, 9 
S.W.(2d) 10, 177 Ark. 912. 


Pa.—tIn re Steinruck’s Insolvency, 
74 A. 360, 225 Pa. 461; Com. v. Kelley, 
23 Pa.Dist. 766. 


Utah.—Weir v. Bauer, 286 P. 936. 


Wash.—State v. Tiffany, 87 P. 932, 
44 Wash. 602, 604. 


Eng.—Mersey Docks, etc., 
Henderson, 13 App.Cas. 595. 


“But the plain language of a stat- 
ute can only be disregarded, and this 
exceptional rule of construction can 
only be resorted to, where the act it- 
self furnishes cogent proof of the leg- 
islative error. The word ‘or’ 
cannot be construed to mean ‘and’ 
where the words, wilfully or wanton- 
ly, or wilfully, maliciously or wan- 
tonly, are used in defining a crime.” 
State v. Tiffany, supra. 


[a] Thus the word “or,” when 
joining two clauses, precludes carry- 
ing over into the first clause provi- 
sions found in the last clause, unless 
it tends to defeat the plain intent of 
the legislature; and where the word 
“or” is preceded by the word “either,” 
it is never given a conjunctive mean- 
ing. Smith v. Farley, 140 N.Y.S. 990, 
155 App.Div. 813. 


used as “or” see And 


Basin Va 


91. U.S.—Northern Commercial 
Co. v. United States, 217 F. 838, 133 
C.C.A. 148. 


STATUTES 


versa. °? 


[§ 585] (8) Negatives ait Affirmatives. 
the legislative intent is clear a negative may be giv- 
en the force of an affirmative,®? but not where 


[$§ 583-586 


Where 


to do so would render another- part of the statute 
A provision containing two nega- 


inoperative.°®* 


elarity.°® 


Ark.—Williams v. State, 137 S.Ww. 
927, 99 Ark. 149, Ann.Cas.1913A 1056. 


Cal.—Abbey v. Board of Directors 
of Honcut-Yuba Irr. Dist., 209 P. 109, 
58 Cal.App. 757. 


Ill.— Peo. v. Trustees of Northwest- 
ern College, 152 N.H. 555, 322 Ill. 120; 
Peo. v. Emmerson, 134 N.E. 707, 302 
Tll. 300, 21 A.L.R. 636; Voight v. In- 
dustrial Commission, 130 N.E. 470, 
27 Til 109) 


Ind.—State v. Myers, 44 N.E. 801, 
146 Ind. 36: Conway’s Estate v. State, 
120 N.E. 717, 72 Ind.App. 303; Doug- 
Key v. State, 48 N.E. 9, 18 Ind.App. 

89. 


Iowa.—State v. Myers, 10 Iowa 448. 


Ky.—James vy. United States Fidel- 
ity & Guarantee oon 117 S.W. 406, 133 
Ky. 299. 


Miss.—Adams County v. Catholic 
Diocese of Natchez, 71 So. 17, 110 
Miss. 890. 


Neb.—State v. Brictson Mfg. Co., 
207 N.W. 664, 114 Neb. 341, 44 A.L.R. 
iar [mod 205 N.W. 246, 113 Neb. 
781). 


N.Y.—Horn v. Klugman, 183 N.Y.S. 
150, 112 Misc. 171. 


Pa.—In re Steinruck’s Insolvency, 
74 A. 360, 225 Pa. 461; Lahr v. Lahr, 
30 Pa. Dist= 1723. 


S.C.—Robson v. Cantwell, 141 S.E. 
180, 143 S.c. 104. 


Tenn.—Ransom Ve Rutherford 
County, 130 S.W. 1057, 123 Tenn. 1, 
Ann.Cas.1912B 1356. 


Vt.—Morse v. Tracy, 100 A. 923, 91 
Vt. 476; Barker v. Esty, 19 Vt. 131. 


Wis.—State v. Steiner, 151 N.W. 
256, 160 Wis. 175; Werner v. State, 
67 N.W. 417, 93 Wis. 266. 


oo hiviaie v. Cessarsky, 15 Alta.L. 


Ont.—Boag vy. Lewis, 1 U.C.Q.B. 357. 


[a] “And? will be construed as 
for Gh) ini wa Statute providing for 
exemption of “all the property be- 
longing to any religious or charitable 
society or benevolent order on the 
lodge system where no dividends are 
declared and where the revenues 
thereof are used for fraternal and 
benevolent purposes,” so as to ex- 
empt property of religious institu- 
tions (Adams County vy. Catholic Dio- 
cese of Natchez, 71 So. 17, 110 Miss. 
890), (2) or in a statute as to the ap- 
pointment of trustees when a corpo- 
ration is ousted and dissolved (State 
v. Brictson Mfg. Co., 207 N.W. 664, 114 
Neb. 341, 44 ALR. 1172 [mod 205 
N.W. 246, 113 Neb. 781]). 


92. Alaska.—Pacifie Coast Co. v. 
James, 5 Alaska 180. 


Ark.—Clark v. State, 248 S.W. 865, 
155 Ark, 16; Williams v. State, 137 
Raney 927, 99 Ark, 149, Ann.Cas.1913A 


Cal.—Abbey v. Board of Directors 
of Honcut-Yuba Irr. Dist., 209 P. 709, 
58 Cal.App. 757. 


[§ 586] (9) Singular and Plural Words. 


tives may be read as affirmative, for the sake of 


When 


Colo.—Thomas v. Grand Junction, 
56 P. 665, 13 Colo.App. 80. 


Fla.—Pampano Horse Club v. State, 
111 So. 801, 93 Fla. 415, 52 AL.L.R. 51; 
cee v. State, 56 So. 401, 62 Fla. 
40. 


Ill.—Peo. v. Emmerson, 134 N.E.. 
707, 302 Ill. 300, 21 A.L.R. 686; Voight. 
v. Industrial Commission, 130 N.E.. 
470, 297 Ill. 109; Ayers v. Chicago: 
Title, etc., Co., 58 N.E. 318, 187 Ill. 42.. 


Ind.—Conway’s Estate v. State, 120 
N.E. 717, 72 Ind.App. 303. 


Iowa.—State v. Brandt, 
a 


41 Iowa 


y-—Moore y. Polsgrove, 293 S.W. 
een 19 Ky. 4102 James v. U.S. Fidel— 
ity, etc., Co., 117 S.w. 406, 133 Ky. 299.. 


Mass.—Central Trust Co. v. Howard,. 
175 N.E. 461. 


Mo.—State ex rel. Stinger v. Krueg= 
er, 217 S.W. 310, 280 Mo. 293. 


N.J.—Standard Underground Cable 
Co. v. Atty.-Gen., 19 A. 733, 46 N.J.Eq.. 
270, 19 Am.S.R. 394. 


N.Y.—Folmsbee v. Amsterdam, 36: 
N.E. 821, 142 N.Y. 118; Peo. v. Rice,. 
33 N.E. 846, ‘138 N.Y. 151; Peo. v. But- 
ler, 109 N.Y.S. 900, 125 App. Div. 384; 
Coxson v. Doland, 2 Daly 66; Horm 
ees 183 N.Y.S. 150, 112 Misc. 


N.C.—Sparrow v. Davidson College,. 
ERNE eS 35; State v. Mitchell, 27 N.C. 
50. 

Okl.—State v. Hooker, 98 P. 964, 22° 
Okl. 712. 


Pa.—Rolland v. Com., 
22 Am.R. 758; 
Watts&S. 77. 


Tenn.—Ransom v. Rutherford Coun— 
ty, 130 S.W. 1057, 123 Tenn. 1, Ann. 
Cas.1912B 13856. 


Vt.—Morse vy. Tracy, 100 A. 923, 9b 
Vt. 476. 


Wis.—State v. Steiner, 151 
256, 160 Wis. 175. 


Eng. toe Bd. of Works Ven 
Steed, 8 Q.B.D. 445. 


Sane eee re Kennedy, 


82 Pa. 306, 
Foster v. Com., & 


NW 


12 Sask.L.. 


“That courts have interpreted the 
word ‘and’ as a disjunctive, and the 
word ‘or’ as a conjunctive when the 
sense absolutely required, and this im 
extreme cases in criminal statutes,. 
against the accused, is laid down as: 
enereets ” State v. Brandt, 41 Iowa 


[a] TIllustration.—If a statute 
makes it punishable to do a particu- 
lar thing specified, ‘‘or’’ another thing, 

“or” a third, one commits the offense. 
who does any one of the things, or 
any two or more, or all of them. Ed- 
wards v. State, 56 So. 401, 62 Fla. 40. 


93. United States v. Matagrin, 1 
Ct.Cust.App. 309. 


94, United States v. Matagrin, su- 
pra. 


95. Loeg Abas v. Pack, 145 S.E. 606,. 
106 W.Va. 32 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 586-587] 


necessary to give effect to the legislative intent, 
words in the plural number will be construed to in- 
clude the singular,?* and words importing the sin- 
gular only will be applied to the plural of persons 
Even though this rule has been pro- 
vided for by statute®® it is to be applied only when 
necessary to carry out the obvious intent of the 


and things.®7 


legislature.®® 


[§ 587] (10) Particular Words and Phrases. 
Through the process of judicial interpretation and 
onstruction, certain significations and meanings 


96 U.S.—In re BHikel, 283 F. 285 
[rev on other grounds 285 F. 732 (cert 
den 43 S.Ct. 702, 262 U.S. 754, 67 L.Ed. 
1216)]; Missouri v. Kansas City, etc., 
RR. Co!,-32 FS 722. 


Idaho.—State v. Holder, 290 P. 387, 
49 Idaho 514. 


untae See v. Barrett, 18 Ind. 


N.Y.—Peo. ex rel. Town of Scars- 
dale v. Public Service Commission, 
Second Dist., 159 N.Y.S. 48, 173 App. 


Div. 164 [rev 114 N.E. 1050, 220 
N.Y. 11. 

N.D.—Gorthy v. Jarvis, 108 N.W. 
S92 Lb IN-D.°509. 

Pa.—In re Fleetwood Sts., 8 Pa. 


Co. 210. 
Wis.—Hogan v. State, 36 Wis. 226. 


B.C.—Pelly v. City of Chilliwack, 
2328.6. 975°30 Dom: L.Re 65h. 01917) 71 
West.Wkly. 208. 

[a] Thus, in a statute providing 
that an act, in order to constitute 
murder in the second degree, must be 
imminently dangerous to “others,” 
the word does not imply that the act 
must be dangerous to several persons, 
but “to other or others . . than 
the person committing it.” Hogan v. 
State, 36 Wis. 226, 247. 


97. U.S.—In re Ejikel, 283 F. 285 
[rev on other grounds 285 F. 732, cert 
vex 43 S.Ct. 702, 262 U.S. 754; 67 L.Ed. 
1216]. 


Haw.—Akina v. Kai, 22 Haw. 520. 


Ill. Chicago & W. I. R. Co. v. Heid- 
enreich, 98 N.H. 567, 254 Ill. 231, Ann. 
Cas.1913C 266; Peo. vy. Aurora, 84 Ill. 
157. 


Ind.—Garrigus v. Parke County, 39 
Ind. 66. 


Ky.—Greenleaf v. Woods, 96 S.W. 
458, 29 Ky.L. 723. 


Mo.—Garrett v. Wiltse, 161 S.W. 
694, 252 Mo. 699; Ellis v. Whitlock, 10 
Mo. 781. 

Neb.—Follmer v. State, 142 N.W. 
90S, 94 Neb. 217, Ann.Cas.1914D 151. 


N.D.—Gorthy v. Jarvis, 108 N.W. 
39, 15 N.D. 509. 


Pa.—Com. v. Schall, 12 Pa.Co. 554. 


Man.—Re Gimli Election, 23 Man. 
851. 


N.S.—Atty.-Gen. v. Temple, 29 N.S. 
279. 


98. See statutory provisions. 


99. First Nat. Bank in St. Louis v. 
State of Missouri at inf. Barrett, 44 
S.Ct. 213, 263 U.S. 640, 68 L.Ed. 486 
[aff 249 S.W. 619, 297 Mo. 397, 30 
A.LAR. 918]; Commonwealth _ v. 
Barnett, 245 S.W. 874, 196 Ky. 731. 


1. For construction of particular 
‘words as mandatory or directory see 
infra §§ 635-637. 

For construction of words relating 
to time of taking effect see infra §§ 
674-679. 


For words and phrases relating to 
escent see Descent and Distribution 
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have been attached to particular words and phrases? 
employed and used in statutes, such as absence,? 
action,® , 
along,*® any person,® as soon as possible,!°® at,!1 ciga- 
rette,1” cities and towns,1* citizen [or citizens],14 
eity,® civil,+® clerk,17 company,?® connection,?® con- 
vey, conveyed, and conveyance,?° court,?1 creditor,?2 


agent,® aggrieved party,” 


define,?* emergency,?* existing law [or laws],?° fail 


§ 1, 
2. See infra notes 3-79. 
3. Brunet v. Rex, 57 Can.S.C. 83. 


4. Coopersville Co-Operative 
Creamery Co. v. Lemon, 163 F. 145, 89 
€:GeAx 595. 


“Absorb” defined see 1 C.J. p 364. 


5. Calderwood v. Calderwood, 38 
Mite dT 


Defined see Actions § 1. 


6 Lamb v. State, 93 S.W. 734, 49 
Tex.Cr. 442, 


Defined see Agency § 4. 


7. State v. Central Vermont R. Co., 
ite 193,81 Vt, 459, 21 U.R.A.N.S, 


8. Postal Tel. Cable Co. v. Farm- 
be etc., R. Co., 32 S.E. 468, 96 Va. 


Defined see 2 C.J. p 1160. 


9. Proctor v. Hannibal, etc., R. Co., 
64 Mo. 112. 


10. Reg. v. The Beatrice, 5 Can. 
Exch. 9. 
11. Waynesville v. Satterthwait, 48 


S.E. 661, 186 N.C. 226, 


Defined see At § 1 et seq. 


12. Goodrich v. State, 113 N.W. 
388, 133 Wis. 242, 14 Ann.Cas. 932. 


Defined see 11 C.J. p 765. 

13. Hiers v. Mitchell, 116 So. 81, 
95 Fla. 345 (“cities and towns” will 
be assumed to refer to cities and in- 
corporated towns). 


14. Swiss Nat. Ins. Co. v. Miller, 
45 S.Ct. 213, 267 U.S. 42, 69 L.Ed. 504 
{aff 53 App.D.C. 173, 289 F. 571]; Ba- 
con v. State Tax Com’rs, 85 N.W. 307, 
ace Mich, 22, 86 Am.S.R. 524, 60 L.R.A. 
321. 


Defined see Citizens § 1. 


15. Burke vy. Monroe County, 77 
Ill. 610. 


Defined see 11 C.J. p 787. 

16. Waters v. Petrovic, 19 La. 584; 
Jennison vy. Warmack, 5 La, 493. 

Defined see 11 C.J. p 793. 


17. McLennan County v. Boggess, 
137 S.W. 346, 104 Tex. 311 (the word 
“clerk,” when used in the statutes, 
means clerk of the court in which an 
action is brought, or is pending, or in 
which a proceeding is had). 


Defined see 11 C.J. p 840. 


18. Dutton Phosphate 
Priest, 65 So. 282, 67 Fla. 370. 


Defined see 12 C.J. p 220. 
19. Allison v. Smith, 16 Mich. 405. 
Defined see 12 C.J. p 507. 


20. Booker v. Castillo, 98 P. 1067, 
154 Cal. 672 (holding that they do not 
apply to a mortgage). 


Defined see 13 C.J. pp 898, 896. 


21. Fye v. Chapin, 80 N.W. 797, 121 
Mich. 675 [error dism 21 S.Ct. 71, 
ATO US. 27, 145 Bai 119): 


Cort yews 


‘[rev 38 S.Ct. 


to comply,” false,*? falsely,?* father,?® freeholder,®° 
give,*? grain,®? grant,?? hereby declared,?* herein 
contained,®® income,*® in operation,*" intervene,®® is- 


Defined see Courts § 1. 


22. Chicago Sav. Bank & Trust Co. 
v. Coleman, 119 N.E. 587, 283 Ill. 611 
(construed to include judgment cred- 
itors who have obtained judgments or 
filed transcripts of judgment in the 
county where real estate of the debtor 
is situated). 


Defined see 15 C.J. p 1370. 


23. Walters v. Richardson, 20 S.W. 
279, 93 Ky. 374, 14 Ky.L. 410. 


Defined see 18 C.J. p 465. 


24. Huff v. City of New York, 195 
N.Y.S. 257, 202 App.Div. 425 (‘“emer- 
gency,’ as used in the housing legis- 
lation [Laws (1920) c 136, as amended 
by L. (1920) c 944], and in the Transit 
Commission Law, does not have the 
meaning given it by lexicographers, 
but has a new and peculiar meaning, 
namely, a permanent condition of in- 
sufficiency of service or of facilities, 
resulting in social disturbance or dis- 
tress). 


Defined see 20 C.J. p 499. | 


25. District of Columbia v. George- 
town & T. Ry. Co., 41 F.(2d) 424, 59 
App:D.C. - 43355 Commonwealth vy. 
Hibb, 7 Pa.Dist.&Co. 477. 

26. Ginnochio v. Hydraulic Press 
Brick Co., 266 F. 564 (construed as 
“refuse to comply”’). 

27. U.S. v. Ninety-Nine Diamonds, 
139 F. 961, 72 C.C.A 9, 2 L.R.A.N.S. 185, 
[cert den 26 S.Ct. 760, 201 U.S. 645, 
50 L.Ed. 903]. 

Defined see 25 C.J. p 435. 2 

28. U.S. v. Ninety-Nine Diamonds, 
139) BY, 7964,.72. C.C.A..9) 2) LieRcACNES: 
185 [cert den 26 S.Ct. 760, 201 U.S. 
645, 50 L.Ed. 903]. 


Defined see 25 C.J. p 575. 


29. Landry v. American Creosote 
Works, 43 So. 1016, 119 La. 231, 11 
L.R.A.N.S. 387. 


Defined see 25 C.J. p 675. 


30. Payne v. Fiscal Court of Car- 
lisle County, 252 S.W. 127, 200 Ky. 41. 


31. Parkinson v. State, 14 Md. 184, 
74 Am.D. 522. 


Defined see Give § 1. 
82. Holland v. State, 34 Ga. 455. 
Defined see 28 C.J. p 757. 


33. Rice v. Minnesota, ete., R. Co., 
1 Black (U.S.) 358, 17 L.Ed. 147; Peck 
v. Walton, 26 Vt. 82. 


Defined see Grant § 1 et seq. 
ae Lane v. Kolb, 9 So. 873, 92 Ala. 


35. McGill v. Peterborough Coun- 
ty, 12 U.C.Q.B. (Ont.) 44. 


36. Towne v. Hisner, 242 F. 702 
158, 245 U.S. 418, 62 
L.Ed. 372, L.R.A.1918D 254]. 


Defined see Income § 1. 


37. Allen v. Savannah, 9 Ga. 286. 
38. Logsdon v. Logsdon, 109 -IIll. 
App. 194. 


Defined see 33 C.J. p 476. 
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sued,®® jurisdiction,*® knowing,*! lands,*? manner,** 
may, ‘44 may be given,*® mother,** must, 87 new Our 
ty, is now,!® on,®° otherwise disposed of, 51 owner,>? 
passage of act, 58 personal property,°* plaintiffs and 
defendants,°’ pleading and practiee,°® proceeding,** 
proof,®* property,®® prosecuted,®° qualified elector,** 
railroad,®? reasonable cause to believe,®* regularly,** 
section, 65 sell,¢® shall,*7 soil,®* strangers,®® sub- 
OGL” subtitle,” suit, 7 transaction,”® undue,** un- 
sold,*® verified,*® voluntarily’ x wantonly,”® and 
widening. i 

[§ 588] b. Different Languages and Translations. 
Where a statute has been enacted in different lan- 
guages, both texts are to be read in ascertaining 
the legislative intent,>° and either text may be 


STATUTES 


* oY yet 


[§§ 587-588 


looked to in doubtful cases.** Where a statute has 
first been enacted in a foreign language and after-. 
ward translated into English, its Distony, will be 
considered in giving it a construction.*? 


In Louisiana, prior to the adoption of the con- 
stitution of 1812, the laws were passed and pro- 

mulgated both in English and French, both texts 
being entitled to equal respect.** The two texts 
were considered as parts of a whole, rather than as 
distinet acts. Where the two texts could not be 
reconciled, compliance with either was sufficient. 85 
That text which was most comprehensive was cho- 
sen in order that full effect might be given to both 
texts,®* and while that text most favorable to one 


39. 
F. 57, 42 C.C.A. 154 [cert den 21 S.Ct. 
921, i80 U.S. 638, 45 L.Ed. 710]. 


Defined see Issue § 1 et seq. 


40. State v. Burr, 84 So. 61, 79 Fla. 
290; Harding v. Zimmermann, 6 Por- 
to Rico Fed. 24. ; 


Defined see 35 C.J. p 426. 


41. State v. McBarron, 51 A. 146, 
66 N.J.Law 680. 


Defined see 35 C.J. p 916. 
42. Snow v. Toronto, 44 Ont.L. 623. 


43. Moore v. City Council of Los 
Angeles, 209 P. 64, 58 Cal.App. 555. 


Defined see 38 C.J. p 958. 
44, See infra § 636. 


45. Simpson v. North Adams, 54 
N.E. 878, 174 Mass. 450. 


4G. Landry v. American Creosote 
Works, 43 So. 1016, 119 La. 231, 11 
L,R.A.N.S. 387. 


Defined see 42 C.J. p 456. 
47. See infra § 635. 


48. Jones v. Rountree, 23 S.E, 311, 
96 Ga. 230. 


49. Protest of Chicago R. I. & P. 
Ry. Co., (Okl.) 279.P. 319; Noble_v. 
Gadban, 5 H.L.Cas. 504, 10 Reprint 
M97e 

Defined see 46 C.J. p 632. 


50. Jerome H. Sheip Co. v. Amos, 
(Fla.) 130 ze 699; Robertson v. Rob- 
ertson, 8 P.D. 94. 


Defined see On or Upon § 1. 


51. Kennedy v. Toronto, 12 Ont. 
211. 
52. Warren v. Lower Salt Creek 


Drainage Dist. of Logan County, 147 
N.E. 248, 316 Ill. 345; Osgoode Tp. v. 
York, 24 Can.S.C, 282. 


Defined see Property §§ 48-52. 
53. See cases infra this note. 


[a] Fhus (1) these words ordina- 
rily mean the time when the act takes 
effect (Schneider v. Hussey, 1 P. 343, 
2 Idaho (Hasb.) 8 [foll Rogers Vv. 
Vass, 6 Iowa 405]; Thompson y. Al- 
lison, etc., Independent School Dists., 
70 N.W. 1093, 102 Iowa 94; State v. 
Pinson, 85 S.E. 786, 76 W.Va. 572), 
(2) but where the constitution prd- 
vides that no act shall take effect un- 
til ninety days after its passage, it 
means the date of the passage of the 
act by the two houses, and not tlte 
date of its approval by the governor 
(State v. Mounts, 14 S.E. 407, 36 W. 
Va. 179, 15 L.R.A. 243). 


Rae Conger v. Kennedy, 26 Can.S.C, 
55. Schuyler County vy. Mercer 


Conine v. Meade County, 102{ County, 9 Ill. 20. 


56. State v. Moore, 22 N.E. 742, 121 
Ind. 116. 


57. Daily v. Burke, 28 Ala. 328; 
Calderwood v. Calderwood, 38 Vt. 171. 


Defined see Actions § 32. 


58. Hand v. Nolan, 136 A: 430, 1 
N.J.Misc. 428 (“proof,”’ as used in leg- 
islative enactment, means competent 
and -legal evidence, excluding hear- 
Say evidence, however trustworthy). 

Defined see Proof § 1. 

59. De Witt v. San Francisco, 2 
Cal. 289; Figg v. Snook, 9 Ind. 202. 

Saas see Property §§ 1-4. 

ms v. Woods, 2 Cranch (U. 
Ss.) 336, on Tina, 297. 

Defined see 50 C.J. p 794. 

61. Ellenberg’s Pet., 17 Pa.Dist. 
214; Sanford v. Prentice, 28 Wis. 358. 

Defined see Elections § 11. 

62. In re Columbia Ry. Gas & Elec- 
tric Co., 24 F.(2d) 828 [aff 27 F.(2d) 


52]; State v. Canadian Pac Ra Cory 
60 A. 901, 100 Me. 202. 


Defined see Railroads § 1. 


63. Smith v. Bean, 130 Mass. 298. 
64. Macon, etc., R. Co. v. Little, 
45 Ga. 370. 


Defined see 53 C.J. p 1170. 


65. Spring v. Collector of City of 
Olney, 78 Ill. 101; Ellis v. Whitlock, 
a yeree 781; Dain Vv. Gossage, 6 Ont.Pr. 


Defined see Section § 1, 


66. Parkinson y. State, 14 Md. 184, 
74 Am.D. 522. 


Defined see 57 C.J. p 110. 
67. See infra § 636. 


68. Pretty v. Solly, 26 Beav. 606, 
53 Reprint 1032. 


Defined see 58 C.J. p 800. 


69. Succession of Baker, 55 So. 714, 
129 La. 74, Ann. Cas. 1912D 1181 (the 
word “strangers,” when used follow- 
ing other designations of persons, is 
generally intended to exhaust the 
whole category of persons-within the 
range of the subject under discussion, 
not included,in the terms which pre- 
ceded it, and has the same meaning 
as if it read “all persons’). 


Defined see [36 Cyc 1832]. 


70. Swiss Nat. Ins, Co. v, Miller, 
45 S.Ct. 213, 267 U.S. 42, 69 L.Ed. 504 
[aff 289 F. 571, 53 App. D.C, 173]. 


Defined see [37 Cyc 341]. 


71. Weller v, Mueller, 87 A. 1045, 
120 Md, 633 (where the term “sub- 


title,” as used in the statute, may be 
given its ordinary application consist- 
ently with the purpose of the act asa 
whole, its meaning will not be re- 
stricted or qualified). 


72. Dunn v. Pownal, 26 A, 484, 65 
Vt. 116; Calderwood v. Calderwood, 
38 Vt. 171. 


Defined see [37 Cyc 522]. 


73. Rex v. Western Canada Liquor 
C€o;3.29 Bice 499: 


aint Bulwinkle v. Grube, 39 S.C.L. 


75. Gormley v. Uthe, 7 N.E. 73, 116 
Tll. 643 [aff 10 S.Ct. 415, 133 U.S. 655, 
33 L.Ed. 776]. 


Defined see [39 Cyc 841]. 


76. Bristol v. Buck, 194 N.Y.S. 53, 
201 App.Div. 100 (the word, when tised. 
in a statute, ordinarily imports a 
verity attested by the sancity of an 
oath). 

“Verify” defined see [40 Cyc 194]. 

77. Sweeney v. Sweeney, 118 A. 
882, 96 Vt. 196, 26 A.L:R. 1066 (the 
word has been construed as implying. 
knowledge, instead of in its ordinary 
sense of “willingly” or “without com- 
pulsion,’”’ when necessary to give ef- 
fect to a statute). 


Defined see [40 Cyc 220]. 


78. Werner v. State, 67 N.W. 417, 
93 Wis. 266. 


Defined see [40 Cyc 293]. 


79. Watson v. Maze, 15 Que.Super. 
268; Poi v. Montreal, 10 Que.Su- 
per. 531 

“Widen” defined see [40 Cyc 934]. 


80. San Juan vy. Porto Rico Coal 
Co., 28 Porto-Rico 245. 


EA 9S Peo. v. Alvarez, 28 Porto Rico 
82. Douglass v. Lewis, 9 P: 377,.3 


N.M. 596 [aft 9 S.Ct. 634, 131 U.S. 75, 
33 L.Ed. 53]. 


83. State v. Mix, 8 Rob. (La.) 549; 
Hugsoe v. Grieve, 1 Mart. (La.) 143, 


“They must be taken as two laws 
on the same subject, and construed to- 
gether.”’ Hudson vy. Grieve, supra. 


84. State v. Moore, 8 Rob. (La.) 
ae State v. Dupuy, 2 Mart. (La.) 


85. Fink v. Lallande, 16 La. 547; 
Borel y. Borel, 3 La. 30; Touro v. 


Cushing, 1 Mart.N. Ss. (La.) roe Gray 
v. Trafton, 12 Mart. (La.) 7 
86. Chretien v. Theard, 2 Mart. 


N.S. (La.) el Hudson vy. Grieve, 1 
Mart. (La.) 1 


For later cases, developments and changes in the law see Annotations, same title and section number, / 
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accused of crime was generally chosen,®7 this was 
not an invariable rule.88 Upon the adoption of the 
constitution, English was expressly adopted as the 
language in which all laws were enacted and pro- 
mulgated,*® and a law so promulgated eannot be 
controlled by the French translation,®® and, in the 
event of a discrepancy, the English text must pre- 
vail.?t Where the English text is doubtful or am- 
biguous, the French translation may be consulted.®2 
Since 1812 the French text of laws passed before 
that date has been entitled to great respect,®? but 
if it cannot be reconciled with the English, the lat- 
ter must prevail.°* 


In Porto Rico and the Philippines the rule to be 
followed in cases of discrepancy between the Eng- 
lish and Spanish texts is expressly provided by 
statute,°*> and an erroneous translation does not 
control.°® The Spanish text may control where it 
is more in keeping with the legislative intent than 
the English version.®7 Prior to the adoption of 
the Porto Rican statute, it was held that, as between 
an English original and a Spanish translation, the 
English text will eontrol.?8 


STATUTES 
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In Quebec the English and French versions of 
the statutes are of equal authority,®® and are in- 
terpreted as one and the same enactment,! and, 
in cases of difference between the two versions, the 
rue to be followed is stated in the civil code:? 


[§ 589] c. Rules of Grammar. The ordinary rules 
of grammar will be applied for the purpose of as- 
certaining the meaning of a statute,* but are not 
controlling when an intent in conflict therewith is 
disclosed,t and must thereupon be disregarded as 
to effect the legislative intention,® as they cannot be 
allowed to defeat the legislative intent as expressed 
in the statute construed as a whole and in connec- 
tion with other acts in pari materia.6 They may, 
however, influence a doubtful ease? and are con- 
trolling when there is nothing in the statute not in 
aceord with them.’ Where established rules of 
grammar have been followed, the court will not 
be influenced by refinements of rhetori¢ which might 
justify a different construetion.® 


[§ 590] d. Punctuation. Punctuation is no part 
of a statute!® and eannot control its construction 


: 


j 87. State v. Dupuy, 2 Mart. (La.) 
Ms 2 

88. State v. Moore, 8 Rob. (La.) 
518. 


89. Const. (1812) art 6 § 15. 


90. State v. Ellis, 12 La.Ann. 390; 
State v. Mix, 8 Rob. (La.) 547. 


91. State v. Ellis, 12 La.Ann. 390; 
Williams v. Robinson, 5 La.Ann. 110; 
Emerson v. Fox, 3 La. 178; Breedlove 
v. Turner, 9 Mart. (La.) 353. 


92. State v. Fontenot, 36 So. 630, 
112 La. 628; Lafourche Parish v. 
Terrebonne Parish, 34 La.Ann. 1230; 
Breedlove v. Turner, 9 Mart. (La.) 
353. 

93. Durnford v. Clark, 3 La. 199. 

[a] French text of code of prac- 
tice is entitled to more weight than 
the French text of other laws, as it 
is the original from which the Eng- 
lish text is a translation. Emerson 
Vip OX. Sedaka hit Se 

[b] Where English text is trans- 
lation from French code, it must be 
read in connection therewith. Step- 
pach v. Worms, 7 La.App. (Orleans) 
214. 

94. Viterbo v. Friedlander, 7 S.Ct. 
962, 120 U.S. 707, 30 L.Ed. 776. 

95. See statutory provisions. 

96. U. S. v. Quintanar, 16 Philip- 
pine 504. ' 

97. Ortiz v. Rivera, 26 Porto Rico 
294; Sein v. Gonzalez, 26 Porto Rico 
164. 

98. Peo. v. Agosto, 10 Porto Rico 
425; Peo. v. Torres, 9 Porto Rico 396; 
Cruz v. Dominguez, 8 Porto Rico 551; 
In re Hermanos, 7 Porto Rico 547. 

99. Davis v. Montreal, 27 Can.S.C. 
539. 

1.‘ Roy v. Davidson, 15 Que.Super. 


2. Civ. Code art 2615 (Code Civ. 
Proc. art 2). 

3. U.S.—Schneider Bros. & Co. v. 
U. S., 18 Cust.App. 519. 

D.C.—Ohio Nat. Bank v. Berlin, 26 
App.D.C. 218. 

Ky.—Gilbert v. Greene, 216 S.W. 
105, 185 Ky. 817. 

Minn.—State v. Minneapolis Milk 


Co., 144 N.W. 417, 124 Minn. 34, 51 
L.R.A.N.S. 244; State v. Scaffer, 104 
N.W. 139, 95 Minn. 311. 


Mo.—State v. Louisiana, etc., R. Co., 
114 S.W. 956, 215 Mo. 479. 


Mont.—State v. Erickson, 244 P. 287, 
75 Mont. 429; State vy. Centennial 
Brewing Co., 179 P. 296, 55 Mont. 500; 
Jay v. Cascade County School Dist. 
No. 1, 61 P. 250, 24 Mont. 219. 


N.Y.—Coxson vy. Doland,; 2 Daly 66. 


Pa.—Com. ex rel. Woodruff v. Base 
Ball Club, 8 Pa.Dist.&Co. 399; In re 
Road from Houston to Canonsburg, 8 
Pa.Dist.&Co. 89; Hunsinger’s Case, 8 
PaiCor murs. 


Va.—Harris v. Commonwealth, 128 
S.E. 578, 142 Va. 620. 


Eng.—Richards v. McBride, 8 Q.B. 
By 11-95 

Man.—Winnipeg v. Winnipeg Elec- 
tric “R. Co., 31. Man. 131; Hime v. 
Coulthard, 20 Man. 164. 


[a] Acts of congress.—A_ strict 
rule of grammatical construction will 
be followed in construing a particular 
provision of an act of congress, un- 
less a contrary legislative intent ap- 
pears. Schneider Bros. & Co. v. U. S., 
13 Cust.App. 519. 


4. Peoria First Nat. Bank vy. Farm- 
ers, ete., Nat. Bank, 86 N.E. 417, 171 
Ind. 323, (App.) 82 N.B. 1013; Caven- 
der v. Hewitt, 239 S.W. 767, 145 Tenn. 
AWD 22) VACIR,) (55. 


5. U.S.—Nestle’s Food Co. v. U. S., 
16 Cust.App. 451. 


Ariz.—Higgins’ Estate v. Hubbs, 
Bog) Ps 515,” 3h Anizea:25 2. 


Cal.—Ex p. Washer, 254 P. 951, 200 

, ; Ex p. Haines, 234 P. 883, 
195 Cal. 605; In re Millington’s Bs- 
tate, 218 P. 1022, 68 Cal.App.. 498; 
Golden & Co. v. Justice’s Court of 
Woodland Tp., Yolo County, 140 P. 49, 
23 Cal.App. 778. 


Ind.—State v. Morris, 155 N.E. 198, 
199 Ind. 78; State v.. Swails, 142 N.E. 
706, 194 Ind. 338. 

Minn.—State v. Scaffer, 104 N.W. 
139, 95 Minn. 311. ; 

Mo.—State v. Mooneyham, 253 S.W. 
1098, 212 Mo.App. 573. 


Mont.—State v. Centennial Brewing 
Co., 179 P. 296, 55 Mont. 500. 


N.Y.—In re Bickerton, 133 N.E. 41, 
-Y. 1; Peo. v. Deckenbrock, 142 
- 278, 157 App.Div. 379, 29 N.Y. 
Cr. 420 [aff 103 N.E. 1128, 209 N.Y. 

; Peo. ex rel. Garvey v. Prender- 
a bol IN Veen CLdD, eS. Apu 


Okl.—Ex p. Hunnicutt, 123 P. 179, 
T-OkL.Crs213. 


Pa.—Com. ex rel. Woodruff v. Base 
Ball Club, 8 Pa.Dist.&Co. 399; Ham- 
burg Borough y. Doering, 8 Pa.Dist. 
131; Armitage v. Crawford County, 
24 Pa.Co. 207; Ancona v. Becker, 14 
PP aArGoud7os, : 


Porto Rico.—Battistini v. Crosas, 1 
Porto Rico Fed. 62. 


R.I.—East Shore Land Co. v. Peck- 
ham, 82 A. 487, 33 R.I. 541; Blais v. 
Franklin, 77 A. 172, 31 R.I. 95. 


S.D.—Fremont, ete., R. Co. v. Pen- 
Se tr County, 105 N.W. 929, 20 S.D. 


Tex.—Waters-Pierce Oil Co, v. 
State, 106 S.W. 918, 48 Tex.Civ.App. 
162 [aff 29 S.Ct. 220, 212 U.S. 86, 53 
L.Ed. 417]. 


Va.—Harris v. Commonwealth, 128 
S.E. 578, 142 Va. 620. 


[a] Thus, if the intent of the leg- 
islature is reasonably clear, gram- 
matical errors are disregarded or cor- 
rected. State ex rel. and to Use of 
Tadlock v. Mooneyham, 253 S.W. 1098, 
212 Mo.App. 573. 


[b] Grammatical defects in a stat- 
ute will not impair its validity if it 
may be interpreted. In re Coburn, 
131 P: 352, 165 Cal. 202. 


6. Jones v. State, 149 S.W. 56, 104 
Ark. 261, Ann.Cas.1914C 302. 


rapase be anes as whole see infra § 
94, : 


Construction with reference to oth- 
er laws see infra §§ 616-629. 


7. Peoria First Nat. Bank v. Farm- 
ers, ete., Nat. Bank, 86 N.E. 417, 171 
Ind. 323, (App.) 82 N.E. 10138. 


8. Peoria First Nat. Bank v. Farm- 
ers, etc., Nat. Bank, supra. 


9. McLeod v. Nagle, 48 F.(2d) 189. 


10. Hammoek y. Loan & Trust Co., 
105% O'S. 007 S26" Lid: lil. ein ne 
Schilling, 53 F. 81, 3 C.C.A. 440; Wet- 
more v. Wetmore, 17 Pa.Co, 11. 
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against the manifest intent of the legislature,1? and 
the court will punctuate or disregard punctuation 
as may be necessary to ascertain and give effect 


fa] Brackets.—“‘The curved lines 
or brackets are, it is true, punctua- 
tion, but they are made with fore- 
thought, and for the purpose of clear- 
ness and definiteness. They designate 
much more distinctly than by the use 
of commas the character of the clause 
which is included.” In re Schilling, 
53 F. 81, 83, 3 C.C.A. 440. 


[b] Declarations of members of 
conference committees upon floor of 
congress as to a mistake in the punc- 
tuation of a statute will not authorize 
the court to change the punctuation 
actually made; where the attention of 
congress has been called to the mis- 
take and no action taken. In re Schill- 
ing, 53 F. 81,3 C.C.A.. 440. 


Il. U.S.—Puget Sound Electric Ry. 
v. Benson, 253 F. 710, 165 C.C.A. 304; 
IGEN RCO, avi Usk, 240 PES o28 N53: 
C.C.A. 64; Fithian v. St. Louis, etc., 
Re Cox; 188 F. 842; Chicago, ete., RR. 
Co. v. Voelker, 129 F. 522, 65 C.C.A. 
226, 70 L.R.A. 264 [rev 116 F. 867]. 


Ark.—Jones v. State, 149 S.W. 56, 
104 Ark. 261, Ann.Cas.1914C 302; 
Starrett v. McKim, 119 S.W. 824, 90 
Ark, 520. 


Cal.—Mitchell v. Superior Court of 
California in and for Fresno County, 
245 P. 1109, 76 Cal.App. 734 


Conn.—Kubis v. Town of Cornwall, 
112 A. 668, 95 Conn. 720. 


D.C.—Snow v. Benton, 299 F. 695, 
55 ODO. 12. 


Ill.—Peo. v. James, 
328 Ill. 262. 


Iowa.—In re Petersen’s Will, 
N.W. 206, 186 Iowa 75. 


Ky.—Mechanics’, etce., Sav. Bank v. 
Com., 108 S.W. 263, 128 Ky. 190, 32 
Ky.L. 1022. 


Me.—Taylor v. Caribou, 67 A. 2, 102 
Me. 401, 10 Ann.Cas. 1080; Blood vy. 
Beal, 60 A. 427, 100 Me. 30. 


Md.—Schiller v. Baltimore & O. R. 
Co., 112 A. 272, 137 Md. 235; Manger 
v. State Medical Examiners, 45 A, 891, 
90 Md. 659. 


Mich.—Klug v. Fuller, 
589, 194 Mich. 41. 


Miss.—Dukate v. Adams, 58 So. 475, 
101 Miss. 433. 


Mo. eee v. Walker, 257 S.W. 470, 
302 Mo. 11 


eee te v. Roberts, 254 P. 
419, 78 Mont. 301; State v. Pilgrim, 
42 PB. 856, 17 Mont. 311. 


Nev.—State v. Brodigan, 125 P. 699, 
34 Nev. 486. 


N.Y.—Tyrrell v. New York, 53 N.E. 
Pao Nia. 239. 


Okl.—Ex p. Hunnicutt, 123 P. 179, 
TLOwWdCr; 213. 


Or.—Pape v. Hollopeter, 265 P. 445, 
125 Or. 84; Mackenzie v. Douglas 
County, 159 PB. 625, 1038, 81 Or. 442; 
Sargent v. American Bank, etc., Co., 
154 P. 759, 156 P. 431, 80 Or. 16; State 
v. Banfield, 72 P. 1198, 48 Or. 287. 


Pa.—Commonwealth vy. Reimel, 68 
Pa.Super. 240; Hamburg Borough vy. 
Doering, 8 Pa.Dist. 131. 


Philippine.—In re Johnson’s Estate, 
39 Philippine 156. 


Tex.—Waters-Pierce Oil Co. v. 
State, 106 S.W. $18, 48 Tex.Civ.App. 
162) [aft 29° S.Ct. 220, 22 Ose copes 
L.Ed. 417]; Overby v. State, 242 S.w. 
213, 92 Tex.Cr. 172. 


159 N.E. 194, 
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STATUTES 


meaning of the 


Utah.—Union Refrigerator Transit 
Co. v. Lynch, 55 P. 689, 18 Utah 378, 
48 L.R.A. 790 [aff 20 S.Ct. (sia lea yy pal BARS 
149, 44 L.Ed. 708]. 


pi nace Shire v. 
CAR. 220. 


Aiea eonrealeihe Hat v. Howson, 15 
Alta.L. 508. 


“The presence or absence of a com- 
ma, according to the whim of the 
printer or proof reader, is, so nearly 
fortuitous that it is a wholly junsafe 
aid to statutory interpretation.” Brie 
R. Co.'v. U. S., 240 F. 28, 32. 


[a] Rule applied.—The rule of the 
text has been applied to: (1) Com- 
mas. Puget Sound Electric Ry. v. 
Benson, 253 F. 710, 165 C.C.A. 304; 
King v. State, 114 N.E. 34, 185 Ind. 
312; State v. Erickson, 244 P. 287, 75 
Mont. 429; Waters-Pierce Oil Co. v. 
State, 106 S.W. 918, 48 Tex.Civ.App. 
162 [aff 29 S.Ct. 220, 212 U.S. 86, 53 L. 
Hd. 417]. (2) Comma _ or period. 
State ex rel. Geaslin v. Walker, 257 
S.W. 470, 302 Mo. 116. (3) Semicolon. 
Commonwealth v. Reimel, 68 Pa.Su- 
per. 240. (4) Semicolon and comma. 
General Iny. Co. v. Lake Shore & M. 
S. Ry. Co., 226 F. 976 [aff 250 F. 160, 
162-C..C." A. 296]; In re Petersen’s 
Will, 172 N.W. 206, 186 Iowa 75. (5) 


Ruse, 14 


Periods. Dunn & Sons v. Brager, 81 
A. 516, 116 Md. 242. (6) -Quotation 
marks. State v. Banfield, 72 P. 1093, 


43 Or. 287; Commonwealth v. Taylor, 
28 A. 348, 159 Pa. 451. 


12. U.S.—Barrett v. Van Pelt, 45 
S.Ct. 437, 268 U.S. 85, 69 L.Ed. 857 
[rev 199 N.Y.S. 509, 205 App.Div. 332]; 
Hammock v. Loan & Trust Co., 105 
WSiett; 26 ibd: TMi yshorlini v.30. 
Sje22) oa) 63i2'2 US) an Bight 
Packages and Casks of Drugs, 5 F. 
(2d) 971; Chicago, etc., R. Co. v. Voel- 
ker; 22008. 522), 65 C.C.A. 226, 270) Lit 
R.A. 264 [rev 416 R867] 50) Ue, Saw 
Voorhees, 9 F. 143; Black v. Scott, 3 
F.Cas.No. 1,464, 2 Brock. 325 


ah as v. Elwell, 253. Pen Lobos 
81 Colo. 73. 


i cee v. U. S., 24 App.D.C. 
337 [cert den 25 S.Ct. 796, 196 U.S. 
640, 49 L.Ed. 631]. 


Kan.—State v. Deuel, 66 P. 1037, 63 
Kan. 811. 


Ky.—Commonwealth vy. Louisville 
Nat. Bank, 294 S.W. 815, 220 Ky. 89. 


Mass.—Dowling v. Board of Asses- 
sors of Boston, 168 N.E. 73; Browne 
v. Turner, 54 N.E. 510, 174 Mass. 150; 
Martin v. Gleason, 29 N.B. 664, 139 
Mass. 183; Cushing v. Worrick, 9 
Gray 382. 


Miss.—Dukate v. Adams, 58 So. 475, 
101 Miss. 433. 


Ohio.—Hamilton v. The R. B. Ham- 
ilton, 16 OhioSt. aon per ae State, 
19 OhioCir.Ct.N.S. 


Okl.—Ledegar v. AMR 185 "PRP. 
10975. C7 "OKI 8: 


Or.—Mackenzie v. Douglas County, 
159 P. 625, 1033, 81 Or. 44 


Pa.—Reitz v. Juniata mare ote 
oe 767; Com. v. Shopp, 1 Woodw. 


Philippine.—U: S. v. Hart, 26 Philip- 
pine 149. 


Utah.—Union Refrigerator Transit 
Co. v. Lynch, 55 P. 639, 18 Utah 378, 
48 L.R.A. 790 [aff 20 S.Ct. 631, 177 
U.S. 149, 44 L.Ed. 708]. 


[a] Rule applied.—(1) A statute 


to the real intent.1? 


ae oaro mee the | 


£$ 599 


Punctuation may, when the 
statute is uncertain, be looked to 


in ascertaining the real meaning,?® or, if the pune- 


making it an offense to take away or 
conceal, with intent to injure anoth- 
er, “any writing whereby the estate 
or right of such other person shall 
be defeated,” is not void for ambi- 
guity, on the ground that the absence 
of a comma after the word ‘‘writing’”” 
results in a meaningless qualification 
of that word, since the comma may be 
inserted by the court. Miller v. Unit- 
ed States, 41 App.D.C. 52. (2) A stat- 
ute relating to the audit of books of 
any “city, county school district,” will 
be construed as if a comma were pres- 
ent between “county” and ‘‘school dis-: 
trict,” so as to apply to counties, as. 
required by the later provisions of 
the act. Mackenzie v. Douglas Coun- 
ty, 159 P. 625, 1038, 81 Or. 442. 


13. U.S.—Gutschalk v. Peck, 262 
F. 212; Fithian v. St. Louis & S. F. 
Ry. Co.,; 188 F. 842;. U.S. v.. Three 
Railroad Cars, 28-F.Cas.No. 16,513, 1 
Abb. 196. 


Ark.—Starrett v. McKim, 119 S.W. 
824, 90 Ark. 520. 


Ill—Peo. v. James, 159 N.E. 194, 
328 Ill. 262; Erickson v. American 
Well Works, 196 Ill.App. 346. 


Ind.—Seiler v. State, 65 N.E. 922, 
66 N.E. 946, 67 N.E. 448, 160 Ind. 605. 


Me.—Taylor v. Caribou, 67 A. 2, 
102 Me. 401, 10 Ann.Cas. 1080; Blood 
v. Beal, 60 ‘A. 427, 100 Me. 30. 


Md.—Redmond v. State, 141 A. 383, 
LHD ds els. 


Mass.—Dowling v. Board of Asses- 
sors of City of Boston, 168 N.E. 73; 
Nickels _v. Scholl, 117 N.E. 34, 228 
Mass8. 205; Greenough vy. Pheenix Ins. 
Co. of Hartford, 92 N.E. 447, 206 Mass. 
247, 138 Am.S.R. 383. 


N.Y.—Tyrrell v. New York, 53 N.Ei 
LT LS 159 UNG 2395 


N.C.—State v. Bell, 115 S.H. 190, 1&4 
N.C. 701. 


Or.—Sargent v. American Bank & 
Trust Co. of Portland, 154 P. 759, 156 
P. 431, 80 Or. 16. 


Pa.—Com, v. 
PUG: 


Utah.—Union Refrigerator Transit 
Co. vv. aynch;s55, P3639, 18" Utahns ts, 
48 L.R.A. 790 [aff 20 S.Ct. 631, 177 
U.S. 149, 44 L.Ed. 708]. 


Wash.—State v. Fabbri, 167 P. 133,. 
98 Wash. 207, L.R.A.1918A 416. 


“We are aware that it has been re- 
peatedly asserted by courts and jn- 
rists that punctuation is no part of a 
statute, and that it ought not to be re- 
garded in construction. This rule in 
its origin was founded upon common 
sense, for in England until 1859 stat- 
utes were enrolled upon parchment. 
and enacted without punctuation. No- 
punctuation appearing upon the rolls 
of Parliament such as was found in 
the printed statutes simply expressed 
the understanding of the printer. 
Such a rule is not applicable to con- 
ditions where, as in this state, a bill 
is printed and is on the desk of every 
member of the Legislature, punctua- 
tion and all, before its final passage. 
There is no reason why punctuation, 
which is intended to and does assist 
in making clear and plain the mean- 
ing of all things else in the English 
language, Should be rejected in the 
case of the interpretation Me statutes.” 
Taylor v. Caribou, 67 A. 2, 4, 102 Me. 
401,10 Ann.Cas, 1080. 


[a] Semicolon in a statute indi- 


Reimel, 26 Pa.Dist. 


For later cases, developments and changes in the law sée Annotations, same title and section number, 


7 aie Oe 


E 
4 
; 
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tuation gives the statute a reasonable meaning ap- 
parently in accord with the legislative intent, it 
may be used as an additional argument for adopt- 
ing the literal meaning of the words of the statute 
thus punctuated.t* It will not be disregarded unless 
it is necessary to do so,15 and a statute which is 
clear and grammatical will not be extended by | 


cates a clause containing a complete 
and separate thought. U. S. ex rel. 
Palermo v. Smith, 17 F.(2d) 534 [rev 
11 F.(2d) 980] (‘‘semicolon” defined 
see 57 C.J. p 121). 


14. U.S. v. Hart, 26 Philippine 149. 


Literal meaning where language 
plain see supra § 569. 


15. Rocca v. Boyle, 1385 P. 34, 166 
Cal. 94, Ann.Cas.1915B 857; Smith v. 
ee County, 119 N.E. 932, 284 Ill. 


16. U.S. v. York, 131 F. 323. 


17. State v. Baird (Ariz.) 288 P.1; 
Snow v. Benton, 299 F. 695, 55 App. 
D.C. 12; Withers v. Commonwealth, 
65 S.H. 16, 109 Va. 837; State v. Fab- 
bri, 167 P. 133, 98 Wash. 207, L.R.A. 
1918A 416. 


18. For errors in titles see supra 
S392. 


19. U.S.—F. D. Gleason Coal Co. v. 
WIiSse SOLE. (a) 225) Blanchard’ -v. 
Sprague, 3 F.Cas.No. 1,517, 3 Sumn. 
279, Fish.Pat.R. 14. 


Ala.—State v. Bracken, 45 So. 841, 
154 Ala. 151. - 


Ariz.—Deyo v. Arizona Grading & 
Construction Co., 157 P. 371, 18 Ariz. 
149, L.R.A.1916E 1257. 


Ark.—Garland Power & Develop- 
ment Co. of Arkansas v. State Board 
of Railroad Incorporation, 127 S.W. 
454, 94 Ark. 422; Haney v. State, 34 
Ark. 263. 


Cal.—In re Bulger, 45 Cal. 553; 
Meier v. Superior Court of California 
in and for Stanislaus County, 227 P. 
490, 67 Cal.App. 135. 


Colo.—Capp v. People, 170 P. 399, 
400, 64 Colo. 58 [cit Cyc]. 


Ga.—Lee v. Tucker, 60 S.E. 164, 130 
Ga. 43. 


Idaho.—Frontier Milling & Elevator 
Co. v. Roy White Co-operative Mer- 
eantile Co., 138 P. 825, 25 Idaho 478; 
Speer v. Stephenson, 102 P. 365, 16 
Idaho 707; State v. Mulkey, 59 P. 17, 
6 Idaho 617. 


Iowa.—In re Petersen’s Will, 172 N. 
W. 206, 186 Iowa 75; Stoneham v. 
Whaley, 9 Iowa 390. 


Kan.—State v. Horn, 270 P. 597, 126 
Kan. 591; Coney v. City of Topeka, 
149 P. 689, 96 Kan. 46; State v. Rad- 
ford, 109 P. 285, 82 Kan. 863; State v. 
Radford, 109 P. 284, 82 Kan. 853. 


Ky.—County: Board of Education of 
Daviess County v. Fiscal Court of 
Daviess County, 298 S.W. 185, 221 Ky. 
106; Golightly v. Bailey, 292 S.W. 320, 
218 Ky. 794; Neutzel v. Ryans, 211 S. 
W. 852, 184 Ky. 292; Felts vy. Edwards, 
204 S.W. 145, 181 Ky. 287; Goodpaster 
v. U. S. Mortgage Bond Co., 192 S.W. 
35, 174 Ky. 284; Commonwealth v. 
Stahr, 172 S.W. 677, 162 Ky. 388; 
Com. v. Grinstead, 55 S.W. 720, 108 Ky. 
59, 21 Ky.L. 1444, 57 S.W. 471, 22 
Ky.L. 377; Bird v. Kenton County, 24 
S.W. 118, 95 Ky. 195, 15 Ky.L. 578. 


La.—Black vy. Louisiana Central 
Lumber Co., 109 So. 538, 161 La. 889 
[am 2 La.App. 798]; State v. Rogers, 
$7 So. 504, 148 La. 653;. City of 
Shreveport v. Southwestern Gas & 
Electrie Co., 74 So. 559, 140 La. 1078; 
Crowley v. Acadia Parish Police Jury, 
70 So. 487, 491, 138 La. 488 [error 
dism 38 S.Ct. 191, 245 U.S. 637, 62 L. 
Ed. 524 mem, and quot Cyc]. 


STATUTES 


Minn.—Moody v. Stephenson, 1 


Minn. 401. 


Miss.—Roseberry v. 
100 So. 514, 185 Miss. 845. 


Mo.—State ex rel. American Mfg. 
Co. v. Koeln, 211 S.W. 31, 278 Mo. 28; 
Ellis v. Whitlock, 10 Mo. 781; Frazier 
v. Gibson, 7 Mo. 271. 


Mont.—Barth v. Pock, 155 P. 282, 51 
Mont. 418; Hilburn v. St. Paul, etce., 
R. Co., 58 P.-551; 811, 238 Mont, 229. 


eee v. Schomp, 20 N.J.Eq. 


Norsworthy, 


N.M.—Territory v. Ashenfelter, 12 
P. 879, 4 N.M. 93 [appeal dism 14 S.Ct. 
1141, 154 U.S. 493, 38 L.Ed, 1079]. 


N.Y.—Matter of New York, 89 N.Y. 
S. 6, 95 App.Div. 552; McKee Land, 
ete., Co. v. Swikehard, 51 N.Y.S. 399, 
23 Mise. 21 [afe) 71 NeY.S: 1141; 63 
App.Div. 553 (aff 66 N.E. 1112, 173 N. 
Ye 630). 1 


N.C.—Fortune v. Buncombe County, 


52 S.E. 950, 140 N.C. 322. 


Okl1.—Oklahoma Natural Gas Co. v. 
Corporation Commission of Oklahoma, 
216 P. 917, 90 Okl. 84; .Schaffer, v. 
Board of Com’rs of Muskogee County, 
124 P. 1069, 33 Okl. 288. 


Pa.—Lancaster County v. Lancaster 
City, 32 A. 567, 170 Pa. 108, 28 A. 854, 
160 Pa. 411; Lancaster County v. Frey, 


‘18 A, 478, 128 Pa. 593; Roads v. Dietz, 


80 Pa.Super. 507; Pipe Line Co. v. 
Sprenkle, 14 Pa.Dist.&Co. 341; In re 
Premiums, 25 Pa.Dist. 883; Fleetwood 
Water Co. v. Fleetwood Borough, 19 
Pa.Dist. 418; Martin v. Luzerne Coun- 
ty, 13 Pa.Dist. 800; Terrill v. Craw- 
ford Co., 8 Pa.Dist. 169. 


Philippine.—Lamb v. 
Philippine 456, 


S.C.—Waring v. Cheraw, etc., R. Co., 
16 S.C. 416. 


Tenn.—State v. Temple, 
1084, 142 Tenn. 466. 


Tex.—Hearn v. State, 25 Tex. 336; 
Chambers v. State, 25 Tex. 307; Free- 
man y. Collier Racket Co., 105 S.W. 
1129, 44 Tex.Civ.App. 177. / 


Utah.—White v. Rio Grande West- 
ern R. Co., 71 P. 593, 25 Utah 346, 


Va.—Looney v. Commonwealth, 133 
S.E, 753, 145 Va. 825. 


Wash.—State v. Hall, 207 P. 685, 120 
Wash. 449. 


-W.Va.—Anderson v. Town oO 
Friendly, 104 S.E. 48, 86 W.Va. 554. 


Wis.—Foster v. Sawyer County, 221 
N.W. 768, 197 Wis. 218; State v. Still- 
man, 51 N.W. 260, 81 Wis. 124; Palms 
v. Shawano County, 21 N.W. 77, 61 
Wis. 211; Nazro v. Merchants’ Mut. 
Ins. Co., 14 Wis. 295. 


Eng.—Quin v. O’Keeffe, 10 Ir.C.L. 
393. 


B.C.—Cameron v. Rex, 
Dom.L.R. 382. 


[a] No change will be made unless 
to effect meaning clearly shown hy 
other parts of act.—State v. Bracken, 
45 So. 841, 154 Ala. 151, 155 (where 
the court said: “The court is not at 
liberty to change the wording of the 
statute, so as to effectuate a sup- 
posed intent which cannot be gathered 
from the act itself, or from the jour- 
nals of the legislature’’). 


[b] “Preceding” as meaning “suc- 
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repunctuation.?® 
terpretation will be resorted to only when all other 
means have failed.17 


t$ 591] e. Verbal or Clerical Errors.18 
verbal inaccuracies, or errors in statutes in the 
use of words,1® numbers,?° grammar,?! punctua- 


[69 C1] 991 


Punctuation as a means of in- 


Mere 


ceeding.”—-A statute making it the 
county board’s duty to levy a tax for 
the money certified by the county 
superintendent to be necessary to 
maintain a high school “for the year 
ending on the 30th day of June preced- - 
ing,” means the amount necessary to 
aid in maintaining the school for the 
Succeeding year. State v. Hilty, 154 
P. 214, 97 Kan. 91. 


[c] Rule applied.—(1) A statute 
containing a phrase reading ‘‘any per- 
son. - or trustees ‘of’ any board 
of directors,” will be corrected by 
reading the word “or” instead of ‘“‘of.’’ 
Frontier Milling & Elevator Co. v. 
Roy White Co-operative Mercantile 
Co.,.188 P..825, 25 Idaho; 478.~ (2) » In 
the construction of a statute renewing 
a patent, the court will correct mere 
formal errors, but not errors that go 
to the very essence of the patent. 
Blanchard v. Sprague, 3 F.Cas.No. 
1,517, 3 Sumn.279, Fish. Pata. 14. 


_ [d] Names.—The object of a name 
in a Statute is chiefly to serve the 
purposes of identification, and inten- 
tion is the thing sought after, and 
resort may be had in proper cases to 


evidence aliunde for the purpose of 


discovering the person meant to be 
designated, and error or mistake in 
the use of a name in the statute will 
not be permitted to frustrate the in- 
tent appearing therefrom. Washing- 
ton Fire Co., No. 7, of City of Wilm- 
AE v. Yates, 115 A. 365, 13 Del.Ch. 


20. Colo.—Capp v. People, 170 P. 
899, 400, 64 Colo. 58 [cit Cyc]. 


Iowa.—In re Petersen’s Will, 
N.W. 206, 186 Iowa 75. 


Kan.—State v. Horn, 270 P. 597, 126 
Kan. 591; Tatlow v. Bacon, 165 P. 835, 
101 Kan. 26; Coney v. City of Topeka, 
149 P. 689, 96 Kan. 46. : : 


Ky.— Golightly v. Bailey, 292 S.W. 
320, 218 Ky. 794; Neutzel v. Ryans, 
211 S.W. 852, 184 Ky. 292. 


La.—State v. Rogers, 87 So. 504, 148 
La. 653; Crowley v. Acadia Parish Po- 
lice Jury, 70 So. 487, 491, 138 La. 488 
[error dism 88 S.Ct. 191, 245 U.S. 637%, 
62 L.Ed. 524 mem, and quot Cye]. 


Me.—Lowell v. Washington County 
R. Co., 37 A. 869, 90 Me. 80. 


Mo.—State ex rel. Consolidated 
School Dist. No. 1 v. Hackmann, 258 
S.W. 1011, 302 Mo. 558. 


N.Y.—People v. Lord, 41 N.Y.S. 343,, 
9 App.Div. 458. 

Pa.—Parrish v., 
Kulp 201. 

Utah.—People v. Hill, 
Utah 334. 

Va.-—Looney v. Commonwealth, 133 
S.E. 753, 145 Va. 825. 


W.Va.—State v. Cross, 29 S.E. 527, 
44 W.Va. 315. 


Kan.—State v. French, 208 P. 664, 
111 Kan. 820. 


La.—Crowley v. Acadia Parish Po- 
lice Jury, 70 So. 487, 491, 138 La. 488 
[error dism 38 S.Ct. 191, 245 U.S. 637, 
62 L.Ed. 824 mem, and quot Cyc]. 


N.J.—Lane y. Schomp, 20 N.J.Eq. 


Va.—Looney v. Commonwealth, 133 
S.E. 753, 145 Va. 825. 


21. Iowa.—In re Petersen’s Will, 
172 N.W. 206, 186 Iowa 75. 


172: 
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tion,?? 


Jegislative intent.” 


[§ 592] f. Surplusage and Unnecessary Matter. 
While, as a general rule, every word in a statute 
is to be given force and effect,?® words inadver- 
tently used,27 words to which no meaning at all can 
be attached,?* or words having no meaning in har- 
mony with the legislative intent as collected from 
the entire act, will be treated as surplusage, and 
will be wholly disregarded in the construction of © 


22. Cal.—Randolph v. 
Cal. 364 


Iowa.—In re Petersen’s Will, 172 
N.W. 206, 186 Iowa 75. 


La.—Crowley v. Acadia-Parish Po- 
lice Jury, 70 So. 487, 491, 138 La. 488 
{error dism 38 S.Ct. 191, 245 U.S. 637, 
62 L.Ed. 524 mem, and quot Cyc]. 


Vt.—McPhail v. Gerry, 55 Vt. 174. 


Va.—Looney v. Commonwealth, 133 
S.E. 7538, 145 Va. 825. 


23. In re Petersen’s Will, 172 N.W. 
206, 186 Iowa 75; Crowley v. Acadia 
Parish Police Jury, 70 So. 487, 491, 
138 La. 488 [error dism 38 S.Ct. 191, 245 
U.S. 637, 62 L.Ed, 524 mem, and quot 
Cyc]; State v. Mooneyham, 253 S.W. 
1098, 212 Mo.App. 573; Looney v. 
Commonwealth, 183 S.E. 758, 145 Va. 
825. 


24. People ex rel. Swift v. Luce, 97 
N.H. 850, 204 N.Y. 478. 


25. Smythe v. Home Life & Acci- 
dent Ins. Co., 64 So. 142, 134 La. 368; 
Ratcliff v. State, 289 S.W. 1072, 106 
Tex.Cr. 87; State v. Olsen, (Utah) 
289 P. 92; Neacy v. Board of Sup’rs 
of Milwaukee County, 128 N.W. 1063, 
144 Wis. 210. 


26. See infra § 595. 


27. Rose v. Sullivan, 185 P. 562, 56 
Mont. 480; Davis v. State, 225 S.W. 
532, 83 Tex.Cr. 183; Neacy v. Board of 
Suprs. of Milwaukee County, 128 N. 
W. 10638, 144 Wis. 210. 


28. Idaho.—Settlers’ Irr. Dist. v. 
Settlers’ Canal Co., 94 P. 829, 14 Idaho 
504. 


Mo.—State v. Acuff, 6 Mo. 54; 
State v. Beasley, 5 Mo. 91. 


Neb.—Paxton, etc., Canal, ete., Co. 
v. Farmers,’ etc., Irr., etc., Co., 64 N. 
W. 343, 45 Neb. 884, 50 Am.S.R. 585, 
29 L.R.A. 853. 


Utah.—State v. Barker, 167 P. 262, 
50 Utah 189. 


Hng.—Stone v. Yeovil, 2 C.P.D. 99. 


-29. U.S.—U. S. v. York, 131 F. 323; 
U. S. v. Stern, 27 F.Cas.No. 16,389, 5 
Blatchf. 512. 


Idaho.—Carlson v. Mullen, 162 P. 
332, 29 Idaho 795; State v. Forch, 146 
P. 110, 26 Idaho 755. 


Ky.—Com. v. Grinstead, 55 S.W. 720, 
108 Ky. 59, 21 Ky.L. 1444, 57 S.W. 471, 
22 Ky.L. 377. 


La.—State v. Caldwell, 129 So. 368, 
170 La. 851 [appeal dism 51 S.Ct. 40]. 


Mo.—State ex rel. and to Use of 
Tadlock v. Mooneyham, 253 S.W. 1098, 
212 Mo.App. 5738. 


Mont.—Shapard v. City of Missoula, 
141 PB. 544, 546, 49 Mont. 269 [eit 
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or spelling,?® will be corrected by the eourt, 
whenever necessary to earry out the intention of 
the legislature as gathered from the entire act. If 
the legislative intent is clear, it must be given effect 
regardless of inaccuracies of language.’* 
may be transposed when necessary to clarify the - 


STATUTES 


Words 


N 
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the act in order to effectuate the legislative intent ;*° 
but this will be done only when necessary to make 
the statute conform to the obvious legislative in- 
tent;*® and where the deletion would change the 
intent, the words cannot be rejected. 


[§ 593] g. Words Omitted.*” 


31 


Where it appears 


from the context that certain words have been in- 


Cy-e]. 


N.Y.—Peo. v. Draper, 154 N.Y.S. 
1034, 169 App.Div. 479, 33 N.Y.Cr. 
474, 


Pa.—Monongahela v. Grimes, 32 


Pa.Co. 612. 


Tex.—Trinity County v. Polk Coun- 
ty, 58 Tex. 321; Chapman vy. State, 
16 Tex.App. 76. 


B.C.—Whimster v. Dragoni, 28 B.C. 
132. 


[a] Thus a code provision is to 
be read as though the references to 
other sections were eliminated, such 
references being ‘entirely foreign to 
the subject of the enactment. Mec- 
Lendon y. City of Columbia, 85 S.E. 
234, 101 S.C. 48, 5 A.L.R. 990. 


30. Litchfield v. City of Bridge- 
port, 131 A. 560, 103 Conn. 565; Lever- 
see v. Reynolds, 13 Iowa 310; West 
v. Lysle, 153 A. 131, 302 Pa. 147.1 


81. State v. Dudley, 106 So. 364, 
159 La. 872; State v. Certain Intoxi- 
eating Liquors, 227 P. 472, 71 Mont. 
79. 


32. For matters omitted in general 
see supra § 576. 


33. Del.—Winter vy. Hindin, 136 A. 
280, 33 Del. 294. 


Ga.—Abernathy v. Mitchell, 38 S.E. 
303, 113 Ga. 127; Brinsfield vy. Carter, 
2 Ga. 148. 


Kan.—State v. Taylor, 133 P. 861, 
90 Kan. 438; State v. Radford, 109 P. 
285, 82 Kan. 863; State v. Radford, 
109 P. 284, 82 Kan. 853; Landrum y. 

lannigan, 56 P. 753, 60 Kan. 436. 


Ky.—Goodpaster v. U. S. Mortgage 
Bond €o., 192° S.W..35, 174° Ky? 284; 
Com. v. Herald Pub. Co., 108 S.W. 
892, 128 Ky. 424, 32 Ky.L. 1293, 16 
Ann.Cas. 761; Com. v. Grinstead, 55 
S.W. 720, 108 Ky. 59, 21 Ky.L. 1444, 
BT SOW, 401, 22 Koya: 370.2 ee 


Mo.—State ex rel. and to Use of 
Tadlock v. Mooneyham, 253 S.W. 1098, 
212. Mo.App. 573. 


Mont.—-State v. District Court of 
Second Judicial Dist. in and for Sil- 
wen Bow County, 272 P. 525, 83 Mont. 


N.C.—Abernethy v. Board of Com’rs 
Sak County, 86 S.E. 577, 169 N.C. 


Okl.—Protest of Chicago, R. I. & 
P. Ry. Co., 279 P. 319; Oklahoma Nat- 
ural Gas Co. v. Corporation Commis- 
sien of Oklahoma, 216 P. 917, 90 Okl. 
84. 


Pa.—Commonwealth vy. Lowe Coal 
Co., 145 A. 916, 296 Pa. 359; Settle- 
moyer v. Pennsylvania R. Co., 29 Pa. 
Dist. 156; In re Polling Place, 25 Pa. 


advertently omitted from a statute, the court may 
supply such words as are necessary to complete the 
sense, and to express the legislative intent,** but 
it cannot supply words purposely omitted,** and 
should supply an omission only when the omission 
is palpable and the omitted word plainly indicated 
by the context;?> and words will not be added ex- 
cept when necessary to make the statute conform 


Dist. 993; Ancona v. Becker, 14 Pa. 
Co. 73; Corcoran y. Hetzel, 9 Pa.Co. 
82. y 


Tenn.—Southern Ry. Co. v. Row- 
Jand, 276 S.W. 6388, 152 Tenn. 243; 
Johnson y. Baker, 259 S.W. 909, 149 
Tenn. 613; State v. Crockett, 195 S.W. 
583, 137 Tenn. 679. 


Va.—Johnson vy. Barham, 38 S.E. 
136, 99 Va. 305; Hutchings vy. Com- 
mercial Bank, 20 S.E. 950, 91 Va. 68. 


W.Va.—Hood v. City of Wheeling, 
102 S.E. 259, 85 W.Va. 578. 


Wis.—Neacy v. Board of Sup’rs of 
Milwaukee County, 128 N.W. 1063, 144 
Wis. 210; State v. State R. Commis- 
sion, 117 N.W. 846, 137 Wis. 80; Nieh- 
ols v. Halliday, 27 Wis. 406. 


Wyo.—Bench Canal Co. y. Sullivan, 
271 P. 221, 223, 39 Wyo. 345 [cit Cyc]. 


“The justification for adding words 
to a legislative enactment is to carry 
out intention of the lawmakers.” 
Knoxville Power & Light Co. v. 
Thompson, 276 S.W. 1050, 1051, 152 
Tenn. 223. 


[a] Rule applied.—(1) Where a 
word is inadvertently omitted in a 
compilation of the general statutes 
and the error is perpetuated in a sub- 
sequent reénactment of the section, 
the word may be supplied by con- 
struction where necessary to give ef- 
fect to the manifest purpose of the 
statute. State v. Taylor, 133 P. 861, 
90 Kan. 438. (2) Where, on repeal 
and reénactment, certain words of a 
distress statute were inadvertently 
omitted, nullifying the legislative in- 
tent, the omitted words may be sup- 
plied by the court (Rev. Code [1915] 
§§ 4556, 4906 par A). Winter v. 
Hindin, 186 A. 280, 33 Del. 294. (3) 
From the similarity of the New York 
Personal Property Law to the Uni- 
form Sales Act, from which it is di- 
rectly derived, it is evident that the 
omission of the subdivision numeral 
in the reference, in § 144 subd 3, to 
§ 145, is an error in’ the legislative 
revision, since its omission is opposed 
to the basis of reason and its inclu- 
sion is necessary, if uniformity was 
the purpose of legislation. A. Wimpf- 
heimer & Bro. v. Schwartz, 190 N.Y.S. 
164, 116 Mise. 480. 


{b] Enrolled bill may be consulted 
to determine whether words have 
been omitted from the printed act. 
Hutchings v. Commercial Bank, 20 S. 
BE. 950, 91 Va. 68. 


34. Commonwealth v. 
279 S.W. 339, 212 Ky. 866. 


35. Boise Street Car .Co. v. Ada 
County, (Idaho) 296 P. 1019; State 
ex rel. Cobb v. Thompson, 5 S.W.(2d) 
57, 319 Mo. 492; Betz -v. Columbia 
Telephone Co., (Mo.App.) 24 S.W.(2a) 


Lipginski, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the obvious intent of the legislature?* or pre- 
vent the act from being absurd;?7 and where the 
legislative intent cannot be accurately determined 
because of the omission, the court cannot add words 
so as to express what might or might not be in- 


i 
224, : 


“While courts do, in order to carry 
out the will of the legislature, ex- 
pressed in an imperfect way, inter- 
polate punctuation or words evi- 
dently intended to be used, yet, when 
such interpolation comprises the real 
substanee of the act—in this instance, 
words creating a county—the court 
is not authorized to make such inter- 
polation.” Holmberg y. Jones, 65 P. 
363, 7 Idaho 752, 761. 


386. Conn.—Litchfield v. City of 
Bridgeport, 131 A. 560, 103 Conn. 565. 


Del.—Petition of Gray, 109 A, 574, 
12 Del.Ch. 417. 


ili.—Peo. v. Highway Com’rs of 
sore of Anchor, 117 N.E. 56, 279 Ill. 
542. 

Ky.—Barron v. Garland, 115 S.W. 
789; Barron v. Kaufman, 115 S.W. 
787, 131 Ky. 642. 


N.J.—Orvil Tp. v. Woodcliff, 38 A. 
685, 61 N.J.Law 107; Lane v. Schomp, 
20 N.J.Hq. 82. 


Ohio.—State v. 
C2A. 273: 


Pa.—In re Nicholson’s Estate, 150 
A. 466, 300 Pa. 299; Catlin v. William 
Pickett & Co., 105 A. 503, 262 Pa. 351; 
In re Hereford Tp., 22 Pa.Dist. 781. 


Va.—-Chesapeake & O. Ry. Co. v. 
Hewin, 148 S.E. 794, 152 Va. 649. 


[a] Thus words should not be read 
into a statute which would partially 
defeat its purpose. In re Davies’ Hs- 
tate, 151 N.E. 205, 242 N.Y. 196. 


37. Barron v. Kaufman, 115 S.W. 
787, 1381 Ky. 642. 


38. Railroad Commission of Indi- 
ana v. Grand Trunk Western R. Co., 
100 N.E. 852, 179 Ind. 255; Johnson 
v. Barham, 38 S.E. 136, 99 Va. 305, 
310. ; 


“Tt is safer in a case which admits 
of doubt where the court finds itself 
at all involved in conjecture as to 
what was the legislative intent, that 
the particular object which may rea- 
sonably be supposed to have influ- 
enced the Legislature in the particu- 
lar case should fail of consummation 
than that courts should too readily 
yield to a supposed necessity, and ex- 
ereise a power so delicate, and so 
easily abused, as that of adding to or 
taking from the words of the stat- 
ute.” Johnson y. Barham, supra. 


39. U.S.—Hellmich vy. Hellman, 48 


Zangerle, $2 Ohio 


U 

F.(2d) 204; 
Columbia, 37 F.(2d) 448 [cert den 50 
S.Ct. 247, 281 U.S. 733, 74 L.Ed. 1148]; 
Sherman & Bryan v. Blair, 35 F.(2d) 
713; Bartlett Trust Co. v. Hllott, 30 
F.(2a) 700 [aff 40 F. 351]; U.S. v. 
One Ford Automobile, 2 F.(2d) 882; 
In re Martin, 283 F. 838; U. S. v. 
Buckingham, 261 F. 418; Gutschalk 
v. Peck, 261 F. 212; Wainwright v. 
Pennsylvania R. Co. 2538 F. 459; 
Stockyards Loaia Co. v. Nichols, 243 F. 
511, 156 C.C.A. 209; Rockefeller v. 
O’Brien, 224 F. 541 [aff 239 FE. 
127, 152 C.C.A. 169]; United States 
v. Board of Com’rs of Osage Coun- 
tyr Okls 1 9a0: He 280; Massachu- 
setts lL. & T. Co. v. Hamilton, 88 F. 


STATUTES 


tended.88 


888, 32 C.C.A. 46; Mutual L. Ins. 
Co. v. Champlin, 21 F. 85; Ogden vy. 
Strong, 18 F.Cas.No. 10,460, 2 Paine 
584; Strode v. Stafford Justices, 23 F. 
Cas.No. 13,537, 1 Brock. 162; Wheeler 
v. McCormick, 29 F.Cas.No. 17,498, 8 
Blatehf. 267. 


Ala.—Street v. Close, 93 So. 591, 207 
Ala, 631; State v. Bracken, 45 So. 841, 
154 Ala. 151; Allgood v. State, 104 
So. 847, 20 Ala.App. 665 [cert gr 104 
So. 851, 213 Ala. 426]; Davis v. State, 
78 So. 313, 16 Ala.App. 397; Crandall 
v. State, 56 So. 873, 2 Ala.App. 112. 


Ark.—Weas v. Montgomery, 23 S. 
W.(2d) 969, 180 Ark. 989; Indian 
Bayou Drainage Dist. of Lonoke Coun- 
ty v. Dickie, 7 S.W.(2d) 794, 177 Ark. 
728; Cross County Road Improve- 
ment Dist. No. 4 v. Henderson, 266 S. 
W. 952, 167 Ark. 75; Hill v. Ralph, 
265 S.W. 57, 165 Ark. 524; Graves v. 
McConnell, 257 S.W. 1041, 162 Ark. 
167; State v. Boney, 245 S.W. 315, 
156 Ark. 169; Carville v. Road Im- 
provement Dist. No. 2 of Craighead 
County, 238 S.W. 777, 152 Ark. 487; 
Dobbs v. Holland, 215 S.W. 709, 742, 
140 Ark. 398; Conway v. Miller Coun- 
ty Highway and Bridge Dist., 179 S. 
W. 1009, 120 Ark. 510; West v. Cot- 
ton Belt Levee Dist., No. 1, 173 S.W. 
403, 116 Ark. 538; Nakdimen v. Ft. 
Smith & Van Buren Bridge Dist., 172 
S.W. 272, 115 Ark. 194; St. Louis, I. 
M. & S. R. Co. v. State, 143 S.W. 913, 
102 Ark. 205; Chicago, etec., R. Co. v. 
State, 106 S.W. 199, 84 Ark. 409. 


Cal.—MeNamara vy. Steckman, 262 
P. 297, 202 Cal. 569; Wallace v. Payne, 
2490 P e879 1 91 Calm. 539s" Smith ive 
Bach, 191..P. 14, 183 Cal. 259; Rob- 
ison v. Mitchell, 114 P. 984, 159 Cal. 
581; Cullerton v. Mead, 22 Cal. 95: 
Peo. v. San Franeiseo, 21 Cal. 668; 
Ex p. Ellis, 11 Cal. 222; Dupuy v. 
Board of Education of City and Coun- 
ty of San Franeiseo, (App.) 289 P. 
689; In re Cate, (App.) 270 P. 968 
freh den 271 P. 356]; Klench v. Board 
of Pension Fund Com’rs of City of 
Stockton, 249 P. 46, 79 Cal.App. 171; 
Peo. v. Upton, 228 P. 50, 67 Cal.App. 
445. 


Colo.—Woodmen of the World v. 
MeCue, 294 P. 947, 88 Colo. 209; Wash- 
ington County High School Dist. v. 
Board of Com’rs of Washington Coun- 
ty,-273 P..-879,; 85, Cole. 72; Et. Lyon 
Canal Co. v. National Sugar Mfg. Co., 
189 P. 252, 68 Colo. 36; National 
Surety Co. v. Schafer, 140 P. 199, 57 
Colo. 56; Ferris v. Chambers, 117 P. 
994, 51 Colo. 368; Dekelt v. Peo., 99 P. 
330, 44 Colo. 525. 


Conn.—Kelly v. Dewey, 149 A. 840, 
111 Conn. 281; Bankers’ Trust Co. of 
New York v. Greims, 147 A. 290, 110 
Conn. 36, 66 A.L.R. 726; Pelton & 
King v. Town of Bethlehem,,147 A. 
144, 109 Conn. 547; Town of Old 
Saybrook vy. Public Utilities Commis- 
sion, 124 A. 33, 100 Conn. 322. 


Del.—General Chemical Co. v. Vail, 
152 A. 425; State v. Grier, 88 A. 579, 
27 Del. 322; State v. Rose, 132 A. 
864, 3 Del. 1687 45 A.L.R. 85. 


D.C.—District of Columbia _v. 
Steinberg, 59 App.D.C. 167, 37 F.(2d) 
448; District of Columbia v.-Newman, 
59 App.D.C. 163, 37 F.(2d) 444; Gar- 
field v. U. S., 30 App.D.C. 177, 188, 190 
[aff 29 S.Ct. 62, 67, 211 U.S. 249, 264, 
53 L.Ed. 168, 176]; Garfield v. U. S., 
31 App.D.C. 231, 232, 233, 234; Groff 
vy. Miller, 20 App.D.C. 353. 


L.Hd. 1400]; 
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[§ 594] 4. Statutes as Whole and Intrinsic Aids 
to Construction—a. In General. 
statute, the legislative intention is to be determined 
from a general consideration of the whole act?® with 


In construing a 


Fla.—State v. Beardsley, 94 So. 660, 
84 Fla. 109; State v. Burr, 84 So. 61, 
T9 Mla29 04. Tampa, &- Je myamoounve 
Catts, 85 So. 364, 79 Fla. 235. 


Ga.—City of Macon v, Georgia Pow- 
er-€o.,.155/S:Ey 34. 


Hawaii—vU. S. v. Wong Kock Yii, 
3 HawaiiFed. 87; Kamanu v. Bicknell, 
22 Hawaii 209. 

Idaho.—Swain y. Fritchman, 125 P. 
319, 21 Idaho 783. ; 


_ Ill.—Glos y. Glos, 173 N.H. 604, 341 
Th, 447,72 -AcLUR» 1328 [aff 255) Il. 
App. 567]; Patterson Pure Food Pie 
Co. v. Industrial Commission, 167 N. 
Eh. 86, 335 Ill. 476; Peo, v. Small, 165 
N.E. 224, 334 Fil. 105 [foll 166 N.E. 
185, 334 Ill. 321]; Peo. v. Emmerson, 
165 N.E. 217, 333 Tl. 606, 62 A.L.R- 
912; Peo. v. Goldberg, 163 N.E. 781, 
832 Ill. 346; Peo. v. Illinois Mer- 
chants’ Trust Co., 159 N.E. 266, 328 
Ill. 223, 62 A.L.R. 318; City of Gen-. 
eseo v. Shearer, 157 N.E. 28, 326 Ill. 
82; Armour Grain Co. y. Pittsburgh, 
C;, CC & Sti bi R. Co.,° 150 Nee? 650; 
320 Ill. 156; Village of Glencoe v. 
Olgon, 148 N.E. 78, 317 Til. 263; Vil- 
lage of Glencoe v. Hurford, 148 N.E. 
69, 317 Ill. 203; Fowler v. Johnston 
City & Big Muddy Coal & Mining Co., 
127 N.B. 31, 292 Ill. 440; Springfield 
Gas & Electric Co. v. City of Spring- 
field, 126 N.E. 739, 292 Ill. 236, 18°A. 
LAR.929*[affi<42 S.Ctz 24,257 US: 
66, 66 L.Ed. 131]; Peo. v. Chieago, B. 
& Q:-R. Co., 125 N-E. 310, 290 Dll, 32:7; 
City of Chicago v. Max, 124 N.E. 648, 
289 Ill. 372; Otis Hlevator Co. v. In- 
dustrial Commission, 123 N.E. 600, 
288 Ill. 396; Colton v. Board of T'rus- 
tees of Firemen’s Pension Fund of 
Bloomington, 122 N.E. 73, 287 Ill. 56; 
Louisville & N. R. Co. v. Industrial 
Board of Illinois, 118 N.E. 4838, 282 
Tis L386 Peo! iv." Day; 1152 NE. 732, 
277 Ql. 543; Arnold & Murdock Co. 
v. Industrial Board, 115 N.E. 137,°277 
Ill. 295; Victor Chemical Works v. 
Industrial Board of Illinois, 113 N.E. 
173, 274 Ill. 11, Ann.Cas.1918B 627; 
Peo. v. Bradford, 108 N.E. 732, 267 
Ill. 486; Warner v. King, 107 N.E. 
837, 267 Ill. 82; Krome v. Halbert, 
104 N.E. 1066, 263 Il]. 172 [aff 183 Ill. 
App. 551]; Peo. v. William Henning 
Co., 103 N.E. 530, 260 Ill. 554, 49 L.R. 
A.N.S. 1206; Peo. v. Price, 101 N.E: 
196, 257 Ill. 587, Ann.Cas.1914A 1154 
[afi 35 US Ct. “$92, 288 “WES. ) 44657759 
American Guaranty Co. 
v. State Bank of East Lynn, 244 Ill. 
App. 16; Sehool Directors of Dist. 
No. 89, County of Winnebago and 
State of fHllinois v. Trustees of 
Schools of Tp. No. 26 North, Range. 
No. 10 East of the Fourth Principal 


Meridian, 240 Ill.App. 619; Gilbert v. 
Morgan, 98 I1l].App. 281; Iuka v. 
Schlosser, 97 TllLApp. 222. 


Ind.—-Smith v. State, 172 N.E. 911; 
State v. Louisville & N. R. Co., 96 
N.E. 340, 177 Ind. 553, Ann.Cas.1914D 
1284; Johnson y. City of Indianapolis, 
93 N.E. 17, 174 Ind. 691; Boyer v. 
State, 83 N.E. 350, 169 Ind. 691; True- 
love v. Washington, 82 N.E. 530, 169 
Ind. 291; Stout v. Grant County, 8 N. 
BE. 222, 107 Ind. 343; Wasson v. In- 
dianapolis First Nat. Bank, 8 N.E. 97, 
107 Ind. 206; People’s Trust & Sav- 
ings Bank vy. Hennessey, (App.) 153 
N.E. 507 [superseding former op 149 
N.E. 365]; Waugh v. Ochsenrider, 149 
N.E. 102, 88 Ind.App. 715; Keener v. 
Ochsenrider, 149 N.E. 101, 85 Ind.App. 
156; Brayton v. City of Rushville, 
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120 N.E. 48, 68 Ind.App. 288; In re 
Maranovitch, 117 N.E. 530, 65 Ind. 
App. 489; Chicago, I. & L. Ry. Co. v. 
‘Priddy, (App.) 108 N.E. 238 [op on 
merits 115 N.EH. 266]; Vollmer v. 
Board of Com’rs of Dubois County, 
101 N.E. 321, 53 Ind.App. 149; Rexing 
-v. Princeton Window Glass Co., 94 N. 
H. 1031, 51 Ind-App. 124; Smith v. 
“Andrews, 98 N.H. 734; 50 Ind. App. 602; 
Doney y. Laughlin, 94 N.E. 1027, 50 


Ind.App. 38; Greenbush Cemetery 
Ass’n v. Van Natta, 94 N.E. 899, 49 
Ind.App. 192; Pennsylvania Co. v. 


Mosher, 94 N.E. 1033, 47 Ind.App. 556; 
Hasely v. Ensley, 82 N.B. 809, 40 Ind. 
App. 598; Evans v. Wadkins, Wils. 
114. 


Iowa.—Crozier v. Hawkeye Stages, 
228 N.W. 320; Drazich v. Hollowell, 
223 N.W. 2538, 207 Iowa 427; State v. 
Birdsall, 169 NW. 453, 186 Towa 129; 
Rohlf v. Kasemeier, 118 N.W. 276, 140 
Iowa 182, 23 L.R.A.N.S. 1284, 132 "Am. 
S.R. 261, 17 Ann.Cas, 750; Dubuque 
Dist. Tp. v. Dubuque, 7 Iowa 262. 


W.(2d) 657, 2384 Ky. 78; Vincennes 
Bridge Co. v. Guinn’s Guardian, 22 
S.W.(2d) 300, 231 Ky. 772; Panke-v. 
‘City of Louisville, 16 S.W.(2d) 1034, 
229 Ky. 186; Ashland Iron & Mining 
‘Co. v. Fowler, 271 S.W. 589, 208 Ky. 
422; Seaboard Oil Co. v. Common- 
wealth, BCLS Wise SOL OOo Le Vier COLO 
Booth v. Board of Education of City 
of Owensboro, 229 S.W. 84, 191 Ky. 
147; Hopkins v. Dickens, 222 S.W. 
101, 188 Ky. 368; State Text-Book 
Commission v. Weathers, 213 S.W. 
207, 184 Ky. 748; Felts v. Edwards, 
204 S.W. 145, 181 Ky. 287; Com. v. 
Saieth ee S.W. 390; LET Ky, 34, 25 Ky. 


La.—Dixie Bldg. Material Co. v. 
Massachusetts Bonding & Insurance 
C€o., 119 So. 405, 167 La. 399; State 
ex rel. Lyons v. Democratic State 
Central Committee, 115 So. 740, 165 
La. 531; Reynolds vy. Baldwin, 1 La. 
Ann. 162. 


Me.—Comstock’s Case, 152 A. 618, 
129 Me. 467; Union Trust Co. of Ells- 
worth v. Philadelphia Fire & Marine 
Ins:. Co., 145 A. 248, 127 Me. 528; 
Inhabitants of Georgetown v. William 
Eee ngewe & Co., 79 A. 379, 108 Me. 


Md.—Lilly v. Jones, 148 A. 434, 158 
Md. 260; Renshaw v. Grace, 142 A. 
99, 155 Md. 294; Crouse vy. State, 100 
A. 361, 130 Md. 364; D. EH. Foote & 
Co. v. Stanley, 82 A. 380, 117 Md. 335 
[rev 34 S.Ct. 377, 232 U.S. 494, 58 L. 
Ed. 698]; Mitchell v. State, 80 A. 
1020, 115 Md. 360; Parkinson y. State, 
14 Md. 184, 74 Am.D. 522. 


Mass.—Salisbury Land & Improve- 
ment Co. v. Commonwealth, 102 N.E. 
619, 215 Mass. 371, 46 L.R.A.N.S. 1196. 


Mich.—Peo. v. Detroit, G. H. & M. 
Ry. Co., 200 N.W. 536, 228 Mich. 596; 
Klug v. Fuller, 160 N.W. 589, 194 
Mich. 41; Atty.-Gen. y. Michigan 
Bank, Harr. 315. 


Minn.—State v. Polk County, 92 N. 
W. 216, 87 Minn. 325, 60 L.R.A. 161. 


Miss.—Robertson v. Texas Oil Co., 
106 So. 449, 141 Miss. 356; Roseberry 
v. Norsworthy, 100 So. 514, 135 Miss. 
845; Johnston y. Reeves & Co., 72 So. 
925, 112 Miss. 227; Henderson vy. 
Blair, 59 So. 856, 102 Miss. 640. 


Mo.—Stump vy. Hornback, 6 
356, 94 Mo. 26; State ex rel, Gorman 
v. ‘Offutt, (App.) 26 S.W.(2d) 8380; 
State v. Broeker, 11 S.W.(2d) 81, 223 
Mo.App. 831. 


Mont.—State v. Board of Com’rs 
of Cascade County, 296 P. 1; Angell 
v. Lewistown State Bank, 232 P. 90, 


S.wW. 
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72 Mont. 345; eeadior v. City of Hel- 
ena, 127 P. 454, 46 Mont. 128. 


Neb.—Lincoln v. Janesch, 89 N.W. 


280, 638 Neb. 707, 56 Tia %62, "93 
Am.S.R,. 478. 

N.H.—Glover v. Baker, 83 A. 916, 
16 NH! 3932. 


.N.J.—In re Merrill, 102 A. 400, 88 
N.J.Eq. 261. 


ee eta v. York, 175 BP. 769, 24 
N.M. 


Re ey York Rys. Co. v. City of 
New York, 113 N.E. 501, 213 N.Y. 483; 
Peo. v. Long Island R. Co., 87 N.E. 
79, 194 N.Y. 1380; Matter of Locust 
AVE. UT AN Bi 20025 1 8b Nes nee 
Hayden v. Pierce, 39 N.E. ies 144 N 
Y. 512, 1 Ann.Cas. 205; Peo. Cren- 
nan, 36 N.E. 187, 141 N.Y. 339; Peo. 
v. McClave, 1 N.E. 235, 99 N.Y. 83; 
Peo. v. New York, etc., R. Co., 84 N.Y. 
565 [aff 19 Hun 418]; Heckmann v. 
Pinkney, 81 N.Y. 211 [aff 8 Daly 466, 
6 Abb.N.Cas. 371]; Peo. ex rel. Klau- 
ber v. Wendell, 188 N.Y.S. 301, 196 


App.Div. 827 [aff 134 N.E. 567, 232. 


N.Y. 549]; Peo. ex rel. Standard Oil 
Co. of New York v. Saxe, 166 N.Y.S. 
887, 179 App.Div..721 [aff 118 N.E. 
1075, 222 N.Y. 545]; Genesee Lumber 
& Coal Co. v. Bonarigo, 249 N.Y.S. 133, 
139 Misc. 707; In re Davison’s Estate, 
244 N.Y.S. 616, 137 Misc. 852; Peo. 
ex rel. Barnes v. Warden of Work- 
house, 215 N.Y.S. 110, 127 Mise, 224; 
Peo. ex rel. Ikeda v. Gilchrist, 204 
N.Y.S. 596, 122 Misc. 615. 


N.C.—Clark v. Carolina Homes, 128 
S.E. 20, 189 N.C. 703; Richmond 
Guano Co, v. Walston, 122 S.E. 663, 
187 N.C. 667; Jones yv. Board of Ed- 
ucation of Guilford County, 117 S.E. 
37, 185 N.C. 303; State Board of Agri- 
eulture v. White Oak-Buckle Drain- 
age: Dist), «98 -S.B:./597, 177 N.C. 222) 
Roberts v. Bowen Mfg. Co., 85 S.E. 45, 
169 N.C. 27; Horton v. Seaboard Air 
Line R. Co., 78 S.E. 494, 162 N.C. 424 
[rev 34 S.Ct. 635, 233 U.S. 492, 58 L. 
Ed.. 1062, L.R.A.1915C 1]; Rodgers, 
McCabe & Co. v. Bell, 72 S.E. 817, 156 


N.D _—Schneider v. Marquart, 178 
N.W. 195, 45 N.D. 396. 


Ohio.—Warren People’s Market Co. 
v. Corbett & Sons, 151 N.E. 51, 114 
OhioSt. 126; Manuel Vig Manuel, 13 
OhioSt. 458; Standard Oil Co. v. De- 
troit Fidelity & Surety Co., 157 N.E. 
418, 24 OhioApp. 237; Smith v. Cram- 
ford, 22 OhioN.P.N.S. 209; Gruic v. 
Baltimore, 6ter,e tR. Cos 21 OhioN.P. 
N.S. 505; Fenn v. State, 17 OhioN.P. 
Ao ne State v. Gibbs, 7 OhioN.P. 


Okl.—Protest of Chicago, R. I. & 
Pa RysiCo.; 2179 Ps 319: Michie v. Haas, 
272 P. 883, 134 OkI., 57; Oklahoma 
Coal Co. v. Atkinson, 247 P, 300, Lae 
Okl. 59 [error dism 47 S.Ct. 241, 273 
USS dene Wi, iad tS Sbil< Oklahoma 
Natural Gas Co. v. Corporation Com- 
mission of Oklahoma, 216 P. 917, 90 
Okl. 84; Meads v. Human, 202 P. 797, 
84 Okl. "82; Blevins v. W. A. Graham 
Co., 182 Pp, 247, 72 Okl. 308; Ex p. 
Hunnicutt, 123 'P. BR (Read g Okl. Er. F218) 


Or.—State v. Lee Chue, 279 P. 285, 
130 Or. 99; Guardian Building & Loan 
Ass’n v. McCallister, 270 BP. 478, 127 
Or. 440; State v. Siegmuna, 266 12k 
1075, 125 Or. 197 [cert den 49 S.Ct. 
2; 278 U.S. 608, 73 L.@d. 534]; In re 
Roedlar's Estate, 222 P. 301, 110 Or. 
Or. 112; Warm Springs Irr. Dist. Ve 
Pacific Live Stock Co., 173 P..265, ay 
Harta eis vy. Polk County, 95 P 

i 


Pa.—In re Frick’s Estate, 121 A. 
35, 277 Pa. 242 [rev on other grounds 
45° S.Ct. 608, 268 U.S. 473, 69 L.Ed. 


State v. Gates, 206 P. 863, 104 
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Commonwealth 
Settie- 
9 Pa. 


1058, 42 A.L.R. 3161; 
We Fry, 13 Pa.Dist.&Co. 306; 
moyer v. Pennsylvania R. Co. mee 


Dist. 156; Com. v. Harris, 25 Pa.Dist. 
816; Com. v. McCandless, 4 Pa.Co. 
119; Engle yv. Reichard, 4 Pa.Co. 48; 


Stewart v. Hanson, 2 Leg.Op. 146; 
Bouton v. Royce, 2 Luz.Reg. 241. 


Philippine-——Danao v. Posadas, 48 
Philippine 278; Tamayo v. Gsell, 35 
Philippine 953; Tn: tse iV Jenkins, 5 
Philippine 278. ' 


Porto Rico.—Battistini v. Crosas, 1 
Porto Rico Fed. 62; Nadal v. Ameri- 
can R. Co., 19 Porto Rico 1024, 


R.I.—Lederer Realty Corp. v. Hop- 
kins, 71 A. 456. 


S.c.—State v. Columbia Ry., Gas & 
Electric Co., 100 S.E. 355, 112 S.C. 528. 


S.D.—State v. Goethal, 182 N.W. 
943, 44 S.D. 222; Granger v. Lorenzen, 
133. N.W. 259, 28 S.D. 295; State v. 
Carlisle, 118 N.W. 1033, 22 S.D. 529; 
State v. Mudie, 115 N.W. 107, 22 S.D. 
41; Fremont, ete., Fy IOOLaKe Penning- 
ton County, 105 N.w. 929, 20 S.D. 270. 


Tenn.—Jellicorse v. Russell, 1 S.W. 
(20) 1011, 156] Lenn. “41s City noe 
Knoxville v. Felding, 285 s/w. AG EDS 
Tenn. 586; First Nat. Bank v. How- 
ard, 148 ‘Tenn. 188,253. -S, Wee OGL: 
Athens Hosiery Mills v. Thomason, 
231 S.W. 904, 144 Tenn. 159; Board 
of Parks Com’rs v. City of Nashville, 
185 S.W. 694, 134 Tenn. 612; Wil- 
liams v. Birmingham & N. W. Ry. Co., 
168 S.W. 160, 129 Tenn. 680. 


Tex.—Hess & Skinner Engineering 
Co. v. Turney, 203 S.W. 593 [answers 
to certified questions conformed to 
(Civ.App.) 207 S.W. 171, mod 216 S.W. 
621, 110 Tex. 148]; American Surety 
Co. of New York wv. Axtell Co., 
(Commn.App.) 36 S.W.(2d) 715 [an- 
swers to certified questions conformed 
to (Civ.App.) 38 S.W.(2d) 1110]; 
Indemnity Ins. Co. of North America 
v. South Texas Lumber Co., (Commn. 
App.) 29 S.W.(2d) 1009 [mod (Civ. 
App.) 19 S.W.(2d) 913]; Winder v. 
King, (Commn.App.) 1 S.W.(2d) 587 
[aff (Civ.App.) 297 S.W. 689]; Dallas 
Consol. Electric St. Ry. Co. v. City of 
Dallas, (Commn.App.) 260 S.W. 1034 
[rev (Civ.App.) 248 S.W. 746]; At- 
kins v. State Highway Department, 
(Civ.App.) 201 S.W. 226; Kirk v. Mor- 
Nee Bros., 127 S.W. 1109, 60 Tex.Civ. 

. 538; Curry v. State, 12 S.W.(2a) 

76. "798, 111 Tex.Cr. 264 [cit Cyc]; 

Brown. v. State, 289 S.W. 682, 105 Tex. 
Yr. 6. 


Utah.—Buckle v. Ogden Furniture 
& Carpet Co., 216 P. 684, 61 Utah 559: 
Roberts v. Lynch, 190 P. 930, 56 Utah 
346; Pool v. Utah County "Light & 
Power Co., 105 P. 289, 36 Utah 508. 


Vt.— Clifford v. West Hartford 
Creamery Co., 153 A. 205, 103 Vt. 229; 
In re Downer’s Estate, 142 A, 78, 101 
Vt. 167; In re James, 132A. 40, 99 
Wiki 265: In re Fulham’s Estate, 119 
A. 433, 96 Vt. 308; State v. Central 
Vermont R. Co., 11 A. 194, 81 Vt. 463, 
130 Am.S.R. 1065 


Verlectete oan v. Sharp, 156 
S.E. 570; Gregory v. Commonwealth, 
155 S.E. 640; Moore vy. Commonwealth, 
155 S.E. 685; Chesapeake & O. Ry. Co. 
v. Hewin, 148 S.E. 794, 152 Va. 649; 
Chesapeake Ferry Co. v. Hampton 
Roads Transp. Co., 133 S.B, 561, 145 
Va. 28; Jones v. Rhea, 107 S.E. 814, 
130. Va. 3845; Posey v. Commonwealth, 
96 S.E. 771, "123 Va. 55s City ofr Rich- 
mond v, Sutherland, 77 S.B. 470, 114 
Va. 688; 
342, 109 Va. 475, 21 L.R.A‘N-S. 1009; 
Matthews Vie Com., 18 Gratt. (59 Va.) 


Wash.—State v. Hilstad, 269 P. 844, 
148 Wash. 468; Cherry Point Fish Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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reference to the subject matter to which it applies*® 
and the particular topic under which the language 
in question is found,*! and the intent as deduced 
from the whole will prevail over that of a partieu- 


lar part considered separately.*? 


Emergency clauses are of no significance as aids 
in the construction of a statute.** 


v. Nelson, 66 P. 55, 25 Wash. 558. 


W.Va.—Old Dominion Bldg., ete., 
nae v. Sohn, 46 S.E. 222, 54 W.Va. 


Wis.—Foster v. Sawyer County, 221 
N.W. 768, 197 Wis. 218; Application 
of Milwaukee Chapter, Izaak Walton 
League of America, 216 N.W. 493, 194 
' Wis. 437; Walter W. Oeflein, Inc. v. 

State, 188 N.W. 633, 177 Wis. 394; 
State v. Milwaukee Electric Ry. & 
Light Co., 172 N.W. 230, 169 Wis. 188; 
Price v. State, 171 N.W. 77, 168 Wis. 
603; State v. Kotecki, 146 N.W. 528, 
156 Wis. 278; State v. Frear, 128 N.W. 
1061, 144 Wis. 58; State v. Phelps, 
128 N.W. 1041, 144 Wis. 1, 35 L.R.A. 
N.S. 353; State v. State R. Commis- 
sion, 117 N.W. 846, 137 Wis. 80. 


Wyo.—Ross vy. Trustees of Univer- 
sity of Wyoming, 228 P. 642, 31 Wyo. 
464 [den reh 222 P. 3, 30 Wyo. 433]. 


Eng.—Colquhoun v. Brooks, 14 App. 
Cas. 493; Barlow v. Ross, 24 Q.B.D. 
381; Beckford v. Wade, 17 Ves.Jr. 92, 
34 Reprint 34; Atty.-Gen. v. Lunes- 
ae Rural Council, 86 L.7.Rep.N.S. 


Can.—Alberta R., etc., Co. v. Rex, 
44 Can.S.C. 505 [rev 3 Alta.L. 70]. 


B.C.—Rex v. Kramer, 29 B.C. 132. 


Ont.—Hart v. Cooper, 46 Ont.L. 565; 
Godfrey v. Cooper, 46 Ont.L. 565; 
Warburton v. Cooper, 46 Ont.L. 565. 


[a] Thus courts, in seeking the in- 
tention of the legislature, will look to 
the act aS a whole and every part 
thereof, its title, general purpose, and 
evils enacted to remedy. Smith v. 
State, (Ind.) 172 N.E. 911. 


{b] Independent passages.—Legis- 
lative intent should not be construed 
from independent passages except 
where such passages reach the entire 
subject matter. Standard Oil Co. v. 
Detroit Fidelity & Surety Co., 157 
N.E. 418, 24 OhioApp. 237. 


[ec] Sequence of parts.—As a stat- 
ute is to be construed in its entirety, 
its arrangement into parts or sections 
is of no moment whether in logical 
sequence or otherwise. J. EH. Moss 
Iron Works v. Jackson County Court, 
109 S.E. 343, 89 W.Va. 367. 


40. Mass.—In re Kilby Bank, 23 
Pick. 93. 

Mo.—State v. Broeker, 11 S.W.(2d) 
81, 222 Mo.App. 8381. 

Tex.—Curry v. State, 12 S.W.(2d) 
796, 798, 111 Tex.Cr. 264 [cit Cyc]. 


Utah.—Buckle v. Ogden Furniture 
& Carpet Co., 216 P. 684, 61 Utah 559. 


Vt.—Catlin v. Hull, 21 Vt. 152. 


Wis.—Walter W. Oeflein, Inc., v. 
State, 188 N.W. 633, 177 Wis. 394. 

Eng.—Lion Mut. Mar. Ins. Assoc. v. 
Tucker, 2 Q.B.D. 176. 

41. Griffith v. Carter, 8 Kan. 565; 
Curry v. State, 12 S.W.(2d) 796, 798, 
111 Tex.Cr. 264 [cit Cyc]; Walter W 
Oeflein, Inc., v. State, 188 N.W. 633, 
177 Wis. 394. 

42. Kirk v. Morley Bros., 127 S.W. 
1109, 60 Tex.Civ.App. 53. 

43. Furlong v. South Park Com’rs, 
151 N.E. 510, 320 Ill. 507. 
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[§ 595] b. Giving Effect to Entire Statute. Pro- 
vided always that the interpretation is reasonable 
and not in conflict with the legislative intent,** it 
is a cardinal rule of construction of statutes that 


effect. must be given, if possible, to the whole stat- 


ute and every part thereof.*® 


To this end it is the 


duty of the court, so far as practicable, to recon- 


44. U.S. v. Bassett, 24 F.Cas.No. 
14,539, 2 Story 389; San Francisco v. 
Hazen, 5 Cal. 169; State v. Drabelle, 
167 S.W. 1016, 258 Mo. 568; State v. 
Roach, 167 S.W. 1008, 258 Mo. 541; 
Pullen v. Corporation Comm., 68 'S.E. 
155, 152 N.C. 548. 


45. U.S.—Petition of Public Nat. 
Bank of New York, 49 S.Ct. 438, 278 
U.S. 101, 73 L.Ed. 202 [discharging 
rule to show cause 49 S.Ct. 7, 278 U.S. 
555, 73 L.Ed. 503, and foll sub nom. 
Ex p. Tomson, 49 S.Ct. 249, 278 U.S. 
584, 73 L.Ed. 520]; Foster v. U. S., 
47 F.(2d) 892; Jones v. York County, 
Neb., 47 F.(2d) 837; In re Central 
States Freight Corporation, 45 F.(2d) 
73; Zip Mfg. Co. v. Pep Mfg. Co., 44 
F.(2d) 184; North American Cream- 
ery Co. v. Willcuts, 38 F.(2d) 483; 
Tudor v. U. S., 36 F.(2d) 386; Crooks 
v. Harrelson, 35 F.(2d) 416 [aff 28 
F.(2d) 510, and aff 51 S.Ct. 49, 282 U.S. 
60, s 70) Labia Odue- Bo sarka Corny. 
Manahan, 29 F.(2d) 741; Braffith v. 
Peo. of Virgin Islands, 26 F.(2d) 646; 
Pillsbury Flour Mills Co. v. Great 
Northern Ry. Co., 25 F.(2d) 66; Hell- 
mich v. Hellman, 18 F.(2d) 239, 244 
[aff 48 S.Ct. 244, 276 U.S. 233, 72 L.Ed. 
544, 56 A.L.R. 379]; Fetzer v. John- 
son, 15 F.(2d) 145 [cert den 47 S.Ct. 
455, 273 U.S. 751, 71 L.Ed. 873]; Sulli- 
van v. Associated Billposters and Dis- 
tributors of United States and Cana- 
da, 6 F.(2d) 1000, -42 A.U.R.-503; U. 
S. v. Baltimore Post Co., 2 F.(2d) 761 
[aff 45 S.Ct. 560, 268 U.S. 388, 69 L.Ed. 
1009]; Magnuson v. Wagner, 1 F.(2d) 
99; American-La France Fire Engine 
Co. v. Riordan, 294 F. 567 [rev on oth- 
er grounds 6 F.(2d) 964]; U.S. v. 
Commissioner of Immigration of Port 
of New York, 285 F. 295 [aff 278 F. 
564, cert gr 43 S.Ct. 364, 261 U.S. 611, 
67 L.Ed. 826, and rev 44 S.Ct. 528, 265 
U.S. 310, 68 L.Ed. 1031]; Winterbot- 
tom v. Casey, 283 F. 518; Monroe 
Cider Vinegar & Fruit Co. v. Riordan, 
280 F. 624 [rev 274 F. 736]; U.S. v. 
Daniels, 279 F. 844 [rev 268 F. 911]; 
Dwight & Lloyd Sintering Co. v. 
American Ore Reclamation Co., 263 F. 
315 [cert den 40 S.Ct. 393, 252 U.S. 
582, 64 L.Ed. 727]; The Cubadist, 252 
F. 658 [aff 256 F. 203, 167 C.C.A. 419, 
cert den 39 S.Ct. 392, 249 U.S. 618, 63 
L.Ed. 804]; Northern Commercial Co. 
v. United States, 217 F. 33, 133 C.C.A. 
143; Aaron v. United States, 204 F. 
94371123 “@.CLA.4 2655 Westerlundyv. 
Black Bear Mining Co., 203 F. 599, 121 
C.Cc.A. 627; U. S. v. Ninety-Nine Dia- 
monds, 139 BF. 961, 72 C.C.A..9, 2 L.R. 
A.N.S. 185 [cert den 26 S.Ct. 760, 201 
U.S. 645, 50 L.Ed. 903]; Mutual L. 
Ins. Co. v. Champlin, 21 F. 85; McKay 
v. Hill, 16 F.Cas.No. 8,845, 1 Hask. 
276; Ciba v. U. S., 14 Cust.App. 309. 


Ala.—Edwards v. Doster-Northing- 
ton Drug Co., 108 So. 862, 214 Ala. 
640; Mooring v. State, 91 So. 869, 207 
Ala. 34; -City of Montgomery v. 
Smith, 88 So. 671, 205 Ala. 557; Har- 
rington v. State, 76 So. 422, 200 Ala. 
480; State v. Western Union Tele- 
graph Co., 72 So. 99, 196 Ala. 570; 
Hawkins v. Louisville, etce., R. Co., 40 
So. 293, 145 Ala. 385; Brooks v. Mo- 
bile School Com’rs, 31 Ala. 227; Lee 
vy. State, 64 So. 637, 10 Ala.App. 191; 
Shell v. State, 56 So. 39, 2 Ala.App. 
207. 


Alaska.—Brace v. Solner, 1 Alaska 
361; Chambers v. Solner, 1 Alaska 


271. 


Ariz.—Street v. Commercial Credit 
Co.,°281 P. 46, 35 Ariz. 479, 67 ALR. 
1549; Arizona Eastern R. Co. v. Mat- 
ey ae P.159,)20:2Ariz. 282,17 AcLs 


Ark.—Berry v. Cousart Bayou 
Drainage Dist., 28 S.W.(2d) 1060, 181 
Ark. 974; Hill v. Ralph, 265 S.W. 57, 
165 Ark. 524; Graves v. McConnell, 
257 S.W. 1041, 162 Ark. 167; Miller 
v. Witcher, 254°S.W. 1063, 160 Ark. 
479; Summers v. Roa mprovement 
Dist. No. 16 of Woodruff County, 254 
S.W. 696, 160 Ark. 371; Nixon v. Al- 
len, 234 S.W. 45, 150 Ark. 244; State 
v. Embrey, 204 S.W.-1139, 135 Ark. 
262; Cypress Creek Drainage Dist. v. 
Wolfe, 158 S.W. 960, 109 Ark. 60; Wil- 
liams v. State, 137 S.W. 927, 99 Ark. 
149, Ann.Cas.1913A 1056; Ingle v. 
Batesville Grocery Co., 117 S.W. 241, 
89 Ark. 378; Chicago, ete., R. Co. v. 
State, 106 S.W. 199, 84 Ark. 409; Scott 
v. State, 22 Ark. 369; Wilson v. Bis- 
coe, 11 Ark. 44. 


Cal.—Los Angeles County v. Graves, 
290 BP. 444; Peo. v. Stewart, 288 P. 
57; Ahern vy. Livermore Union High 
School Dist. of Alameda County, 284 
P. 1105, 208 Cal. 770 [superseding op 
(App.) 279 P. 1032]; Barber v. Gal- 
loway, 231 P. 34, 195 Cal. 1; Spreckels 
v. Graham, 228 P. 1040, 194 Cal. 516; 
Crowe v. Boyle, 193 P. 111, 184 Cal. 
117; Ex p. Reineger, 193 P. 81, 184 
Cal. 97; Gates v. Salmon, 35 Cal. 576, 
95 Am.D. 139; Peo. v. San Francisco, 
21 Cal. 668; San Francisco v. Hazen, 5 
Cal. 168; Joyner v. Kingsbury, (App.) 
295 P. 591; Cumings v. Kingsbury, 
(App.) 295 P. 590; Feisthamel v. 
Kingsbury, (App.) 295 P. 590; Mag- 
gart v. Kingsbury, (App.) 295 P. 590; 
Carr v. Kingsbury, (App.) 295 P. 586; 
Bolton v. Terra Bella Irr. Dist., 
(App.) 289 P. 678; Church v. Board of 
Sup’rs of Fresno County, (App.) 289 
P, 651 [reh den 290 P: 522, and op su- 
perseded 295 P. 516]; Lindemann vy. 
Anderson, 284 P. 1058, 103 Cal.App. 
683; Chilson v. Jerome, 283 P. 862, 
102 Cal.App. 635; Pasqual v. De Vries, 
281 P. 1057, 101 Cal.App. 479; Peo. v. 
Seaman, 281 P. 669, 101 Cal.App. 302; 
Haub. v. Tuttle, 251° P. 925, -30—Cal- 
App. 561; Lillywhite v. Superior 
Court within and for Los Angeles 
County, 251 P. 945, 80 Cal.App. 533; 
Peo. v. Burns, 241 P..935, 75 Cal.App: 
84; Kydd v. City and County of San 
Francisco, 174 P. 88, 37 Cal.App. 598; 
George v. McManus, 150 P. 73, 27 Cal. 
App. 414; Ex p. Zany, 129 P..295, 20 
Cal.App. 360 [application for hear- 
ing in Sup. Ct. den 130 P. 710, 164 Cal. 
724]; Edwards v. Sweigert, 115 P. 
256, 15. Cal.App. 503; Hannon v. 
Southern Pac. R. Co., 107 P. 335, 12 
Cal.App. 350; Escondido v. Wohlford, 
(App.) 97 P. 199; Escondido v. Escon- 
dido Lumber, etc., Co., 97 P. 197, 8 
Cal.App. 435. 


Colo.—Miller v. Limon Nat. Bank, . 
296 P. 796, 88 Colo. 373; Woodmen of 
the World v. McCue, 294 P. 947, 88 
Colo. 209; City and County of Den- 
ver v. Taylor, 292 P. 594; Peo. v. Tex- 
as Co., 275 P. 896, 85 Colo. 289; Rhine- 
hart v. Denver & R. G. R. Co., 158 P. 
149, 61 Colo. 369; Montezuma Valley 
Inr? Dist) v.Johnson,) 131 .P 265, 54 
Colo. 400; Montezuma Valley Irr. 
Dist. v. Longenbaugh, 131 P. 262, 54 
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Colo. 391; Denver v. Campbell, 80 P. 
142, 33 Colo. 162; Blectro-Magnetic 
Min., etc., Co. v. Van Auken, 11 P. 80, 
9 Colo. 204. 


Del.—Harlee v. Federal Finance 
Corporation of America, 152 A. 596. 


D.C.—King v.. District of Columbia, 
277 F. 562, 51 App.D.C. 160; United 
States v. Ballinger, 33 App.D.C. 2i1,; 
Duehay v. District of Columbia, 25 
App.D.C. 434 [cert den 25 S.Ct. 803, 
198 U.S,’ 586, 49 L.Ed. 1174]. 


Fla.—Amos vy. Conkling, 126 So. 283, 
99 Fla. 206; State v. Knight, 124 So. 
461, 98 Fla. 891; State v. Beardsley, 
94 So. 660, 84 Fla. 109; State v. Burr, 
84 So. 61, 79 Fla. 290; State v. Amos, 
79 So. 433, 76 Fla. 26; Atlantic Coast 
Line R. Co. v. State, 74 So. 595, 73 Fla. 
609; Axtell v. Smedley & Rodgers 
Hardware Co., 52 So. 710, 59 Fla. 430; 
Goode v. State, 39 So. 461, 50 Fla. 45. 


Hawaii—In re Pringle, 22 Hawaii 
Si. 


Idaho.—Ingard vy. Barker, 
293, 27 Idaho 124. 


Tll.—Peo. v. Goldberg, 163 N.E. 781, 
332 Ill. 346; George J..Haberer & Co. 
v. Smerling, 138 N.E. 675, 307 Ill. 191 
[aff 225 Ill.App. 336]; Wells Bros. Co. 
v. Industrial Commission, 121 N.E. 
256, 285 Ill. 647; Ruda v. Industrial 
Board of Illinois, 119 N.E. 579, 283 Ill. 
550, 553 [cit Cyc]; Arnold & Murdock 
Co. v. Industrial. Board, 115 N.E. 137, 

‘277 ‘Ill. 295; Uphoff v. Industrial 
Board of Illinois, 111 N.E. 128, 271 
Til, 312, U.R.A.1916H 329, Ann.Cas. 
1917D 1; State Public Utilities Com- 
mission y. Monarch Refrigerating Co., 
108 N.E. 716, 267 Ill. 528, Ann.Cas. 
1916A 528; Peo. v. Painter, 108 N.BH. 
683, 267 Ill. 473; Peo. v. Jacksonville 
& St. L. Ry. Co., 107 N.E. 237, 265 Il. 
550; City of Chicago v. M. & M. Ho- 
tel Co., 93 N.E. 753, 248 Ill. 264; Peo. 
v. Busse, 88 N.E. 831, 240 Ill. 338; 
Peo. v. Sholem, 87 N.H. 390, 238 Tl. 
203; Jones v. Grieser, 87 N.E. 295, 238 
Ill. 188, 15 Ann.Cas. 787; McReynolds 
v. Peo., 82 N.E. 945, 230 Ill. 623; Cro- 
zer v. Peo., 69 N.H. 489, 206 Ill. 464; 
Thompson v. Bulson, 78 Ill. 277; 
Belleville Sav. Bank v. Schrader, 214 
Tl).App. 388; Judge v. Bergman, 176 
Tll.App. 42 [aff 101 N.E. 574, 258 111. 
246]; T. B. Wright & Sons v. Cleve- 

4 pieLoOrmal: 

Peterson v. Peo., 129 Ill. 
Boyer v. Onion, 108 I1l.App. 
612; Andel v. Peo., 106 Ill.App. 558. 


Ind.—State v. Board of Election 
Com’rs of City of Tipton, 149 N.EB, 69, 
196 Ind. 472; Huff v. Fetch, 143 N.E. 
705, 194 Ind. 570; State v. Lewis, 120 
N.E. 129, 187 Ind. 564; State v. Beal, 
LTS NE. 225, 185) Inds 192 55 -Cox, Vv. 
Timm; 105 N.B. 479, 182 Ind. 7; Mor- 
rison vy. State, 105 N.E. 1138, 181 Ind. 
544; State v. Shanks, 99 N.E. 481, 178 
Ind. 330; State v. Board of Com’rs of 
Wanderburgh County, 94 N.E. 716, 175 
Ind. 400; Cook v. Board of Com’rs of 
Marion County, 92 N.E. 876, 879, 93 
N.E. 995, 175 Ind. 218; State v. Wel- 
ler, 85 N.E. 761, 171 Ind. 53; Green 
v. Cheek, 5 Ind. 105? Hutchen v. Nib- 
lo, 4 Blackf. 148; Greenbush Ceme- 
tery Ass’n v. Van Natta, 94 N.E. 899, 
49 JInd.App. 192; Connecticut Mut. 
Life Ins. Co, v. King, 93 N.E. 1046, 
47 Ind.App. 587; Lehman v. State, 88 
N.E. 365, 45 Ind.App. 330. 


lowa.—Anderson v. Jester, 221 N.W. 
354, 206 Iowa 452; Des Moines City 
Ry. Co. v. City of DeS Moines, 216 
N.W. 284, 205 Iowa 495; Citizens’ 
State Bank of Earlham vy. Martens, 
215 N.W. 754, 204 Iowa 1378; HBlks v. 
Conn, 172 N.W. 173, 186 Iowa 48; 
Richards v. Central Iowa Fuel Co., 166 
N.W. 1059, 184 Iowa 1378 [superseding 
op 159 N.W. 696]; Model Laundry Co. 
v. Barnett,'162 N.W. 830, 180 Iowa 55; 
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State v. Read, 144 N.W. 310, 162 Iowa 
572; McKinnon v. Sanders, 143 N.W. 
407, 161 Iowa 555; Conly v. Dilley, 133 
N.W. 730, 153 Iowa 677; Des Moines 
City Ry. Co. v. City of Des Moines, 
131 N.W. 43, 152 Iowa 18; Coggeshall 
v. Des Moines, 117 N.W. 309, 138 lowa 
730,128 Am.S.R. 221; State v. Corning 
Sav. Bank, 115 N.W. 9387, 139 Iowa 338. 


Kan:——barrett iv. Duft, "227 Po) 9Ls8, 
114 Kan. 220; Noecker v. Noecker, 
71 PB. 815, 66 Kan. 347. 


Ky.—Earhart v. Middendorf, 27 
S.w.(2d) 657, 234 Ky. 78; Sutton v. 
Rose, 5 S.W.(2d) 892, 224 Ky. 156; 
Commonwealth v. Louisville Taxicab 
& Transfer Co.,'275 S.W.. 795, 210 Ky. 
324; W. B. Samuels & Co. v. Nelson 
County, 264 S.W. 1098, 204 Ky. 490: 
Ross v. Board of Education of Jef- 
ferson County, 244 S.W. 7938, 196 Ky. 
366; Greene v. Kentucky Illiteracy 
Commission, 214 S.W. 436, 185 Ky. 99; 
Rawlings v. Lyttle, 163 S.W. 476, 157 
Ky. 517; Johnson v. Equitable Life 
Assur. Society of United States, 125 
S.W. 1074, 137 Ky. 487; Nichols v. 
Wells, Ky.Dec. 255. 


La.—Downs v. Drew, 117 So. 454, 
166 La. 489; State v. Griffin, 110 So. 
885, 162 La. 635; State v. Sage, 110 
So. 884, 162 La. 630; State v. Fonte- 
not, 36 So. 630, 112 La. 628; Reynolds 
v. Baldwin, 1 La.Ann, 162; New Or- 
leans City Bank v. Huie, 1 Rob. 236; 
Clark v. Morse, 16 La. 575;: Devlin v. 
His Creditors, 2 La. 361; Martinez v. 
Layton, 4 Mart.N.S. 368; U. S. v. 
Hawkins, 4 Mart.N.S. 317; Nathan v. 
Lee, 2 Mart.N.S. 32; Ward v. Brandt, 
9 Mart. 625; Succession of Barr, 122 
So. 871, 11 La.App. 45. 


Md.—City of Havre de Grace v. 
Bauer, 137 A. 344, 152 Md. 521; Smith 
v. Dorchester County School Com’rs, 
82° A.-193, 8h Md. °513; “Parkinson =, 
State, 14 Md. 184, 74 Am.D. 522; 
Chesapeake, etc., Canal Co. v. Balti- 
more, etc., R. Co., 4 Gill&J. 1. 


Mass.—Opinion of the Justices, 175 
N.E. 644; Libby v. New York, N. H. 
& He RR, Co. 4 N. E71 yo Baker v. 
Chisholm, 167 N.E. 321; Kennedy v. 
Commissioner of Corporations and 
Taxation, 152 N.H. 747, 256 Mass. 426; 
Bouchard vy. First People’s Trust, 148 
N.E. 895, 253 Mass. 351; Common- 
wealth v. Cohen, 146 N.E. 228, 250 
Mass. 570; Descalakis v. Common- 
wealth, 189 N.E. 168, 244 Mass. 568; 
Haton, Crane & Pike Co. v. Common- 
wealth,' 130 N.E. 99, 237 Mass. 523; 
Ryan v. City of Boston, 90 N.E. 581, 
204 Mass. 456; In re Kilby Bank, 23 
a 93; Opinion of Justices, 22 Pick. 


Mich.—City of Grand Rapids v. 
Crocker,.189 N.W. 221, 219 Mich. 178; 
ChicaeovED. ade Co Gt PD Somes Couye 
Simons, 178 N.W. 12, 210 Mich. 418; 
Taylor v. Hart, 176 N.W. 550, 209 
Mich. 97; Lovalo v. Michigan Stamp- 
ing) Co., 167 N.W. 904, 202 Mich. 85; 
Bloomshield v. Bay City, 158 N.w. 
1043, 192 Mich. 488; Rohde v. Murfin, 
1385 N.W. 457, 168 Mich. 688 [rev 131 
N.W. 528, 168 Mich. 683]; Board of 
Regents of University of Michigan v. 
Auditor General, 182 N.W. 1087, 167 
Mich. 444; Robinson vy. Harmon, 117 
N.W. 661, 157 Mich. 266; Atty.-Gen. 
v. Detroit Bd. of Education, 118 N.w. 
606, 154 Mich. 584; Peo. v. Burns, 5 
Mich, 114; Atty.-Gen. v. Detroit, etc., 
Plank Road Co., 2 Mich. 138. 


Minn.—State v. District Court of 
Ramsey County, 158 N.W. 798, 134 
Minn. 181; McNamara vy. Minnesota 
Cent. R. Co., 12 Minn. 388. 


‘Miss.—McKenzie v. Boykin, 71 So. 
382, 111: Miss. 256. 


Mo.—State ex rel. Dean v. Daues, 14 
S.W.(2d) 990, 321 Mo. 1126 [quash- 
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ing opinion (App.) 1 S.W.(2d) 235, 
and op conformed to 15 S.W.(2d) 
1116]; Dyer v. W. M. Sutherland 
Building & Contracting Co., 13 S.W. 
(2d) 1056, 321 Mo. 1015; Hannibal 
Trust Co. v. Elzea, 286 S.W. 371, 315 
Mo. 485; Castilo v. State Highway 
Commission of Missouri, 279 S.W. 673, 
312 Mo. 244; Lauck v. Reis, 274 S.W. 
827, 310 Mo. 184; State v. Sweaney, 
195 S.W. 714, 270 Mo. 685; State ex 
rel. Houck v. Gordon, 181 S.W. 32; 
State ex rel. Garesche v. Drabelle, 
167.S.W. 1016, 258 Mo. 568; State ex 
rel. Garesche v. Roach, 167 S.W. 1008, 
258 Mo. 541; State ex rel. Major v. 
Ryan) 133 S-W. 8, 232°>Mo,'77; -Scottiyv. 


‘Royston, 123 S.W. 454, 223 Mo. 568; 


Strottman v. St. Louis, etc., R. Co., 
109 S.W. 769, 211 Mo. 227; State v. 
Harter, 87 S.W. 941, 188 Mo. 516; State 
ex rel. Gorman v. Offutt, (App.) 26 
S.W.(2d) 830; Sleyster v. Eugene 
Donzelot & Son, (App.) 25 S.W.(2d) 
147; Ex p. Andrews, (App.) 18 S.W. 
(2d) 580; In re Squaw Creek Drain- 
age Dist._No. 1, 289 S.W. 19, 221 Mo. 
App. 911; State v. Sikes, (App.) 281 
S.W. 142; State ex rel. King v. Board 
of Trustees of Firemen’s Pension 
Fund of Kansas City, 184 S.W. 
929, 188 S.W. 239, 192 Mo.App. 583; 
Jackson v. Kansas City, (App.) 162 
S.W. 666; Sanders v. Kansas City, 
162 S.W. 6638, 175 Mo.App. 367; Heg- 
berg v. St. Louis & S. F. R. Co., 147 
S.W. 192, 164 Mo.App. 514; Deming v. 
Metropolitan Engineering & Construc- 
tion Co., 136 S.W. 740, 154 Mo.App. 
540; Fruin v. Meredith, 122 S.W. 1107, 
145 Mo.App. 586. 


Mont.—Hsterly v. Broadway Ga- 
rage Co., 285 P. 172, 87 Mont. 64; Scil- 
ley v. Red Lodge-Rosebud Irr. Dist., 
272, P. 548, 83 Mont. 282; “State -v. 
Mountjoy, 268 P. 558, 82 Mont. 594; 
State v. Mills, 261 P. 885, 81 Mont. 86; 
Dosen v. Hast Butte Copper Mining 
Co., 254 P. 880, 78 Mont. 579; State 
v. District Court of First Judicial 
Dist. in and for Lewis and Clark 
County, 250 P. 973, 77 Mont. 290, 49 
A.L.R. 398; Daley v. Torrey, 230 P. 
782, 71 Mont. 513; In re McLure’s Es- 
tate, 220 P. 527, 68 Mont..556; Stange 
v. Esval, 215 P. 807, 67 Mont. 301; City 
of Billings vy. Public Service Commis- 
sion, 214 P. 608, 67 Mont. 29; Mid- 
Northern Oil Co. v. Walker, 211 P. 
353, 65 Mont. 414; In re Extension of, 
Boundaries of Crow Creek Irr. Dist., 
207 P. 121, 63 Mont. 293; State v. 
Mason, 204 P. 358, 62 Mont. 180; State 
v. Boyle, 204 P. 378, 62 Mont. 97; 
State v. Board of Com’rs of Hill Coun- 
ty, 185 P. 147, 56 Mont. 355; State v. 
Duncan, 177 _P. 248, 55 Mont. .376; 
State v. District Court of First Judi- 
cial Dist. in and for Lewis and Clark 
County, 172 P. 1030, 54 Mont. 602; 
City of Butte v. Industrial Accident 
Board ,of Montana, 156 P. 130, 52 
Mont. 75; State v. Bawden, 152 P. 
761, 51 Mont. 357; State v. Cave, 52 
P. 200, 20 Mont. 468. 


Neb.—Chicago, B. & Q. R. Co. yv. 
School Dist. No. 57 of Kearney Coun- 
ty, 194 N.W. 479, 110 Neb. 459; State 
v. City of Lincolin, 162 N.W. 138, 101 
Neb. 57; Gage County v. ‘Wright; 
125 N.W. 626, 86 Neb. 347; Ford y. 
State, 112 N.W. 606, 79 Neb. 309; State 
v. Fink, 104 N.W. 1059, 74 Neb. 641; 


Western Travelers’ Ace. Assoc. y;: 
Taylor, 87 N.W. 950, 62 Neb. 783; 
Hagenbuck v. Reed, 8 Neb. 17; Me- 


Cann v. McLennan, 2 Neb. 286, 


Nev.—Steamboat Canal Co. v. Gar- 
son, 185 P. 801, 1119, 43 Nev. 298. 
Heywood v. Nye County, 187 P. 515, 
36 Nev. 568; Ex p. Smith, 111 P. 938, 
33 Nev. 490; Ex p. Griffin, 111 P, 939, 
33 Nev. 490; Ex p. Smith, 111 P. 930; 
33 Nev. 466; Ex p. Prosole, 108 P, 630 
32 Nev. 378. F 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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N.J.—Bogert v. Hackensack Water 
Co., 129 A. 138, 101 N.J.Law 518 [aff 
127 A. 261]; Shack v. Dickenhorst, 
122 A. 436, 99 N.J.Law 120; Steel v. 
Board of Chosen Freeholders of Pas- 
Saic County, 99 A. 318, 89 N.J.Law 
609; James v. Dubois, 16 N.J:Law 
285; General Inv. Co. v. American 
Hide & Leather Co., 127 A.-°529, 97 
N.J.Eq. 214 [aff 129 A. 244, 98 N.J. 
Eq. 326, 44 A.L.R. 60]; Beardsley v. 
Wright, 103 A. 809, 89 N.J.Hq. 58. 


N.Y.—In re Terry’s Estate, 112 N.E. 
931, 218 N.Y. 218; Peo. v. Williams, 
91 N.E. 638, 198 N.Y. 238, 189 Am.S.R. 
809; Peo. v. Luhrs, 89 N.E. 171, 195 
N.Y. 377, 25 L.R.A.N.S..473; Kuhn v. 
Knight, 83 N.H. 298,.190 N.Y. 339; 
Smith v. St. Lawrence County, 42 N.E. 
592, 148 N.Y. 187; New York v. Man- 
hattan R. Co., 37 N.E. 494, 143 N.Y. 1; 
Peo. v. Angle, 17 N.E. 4138, 109 N.Y. 
564; Smith v. Brooklyn Sav. Bank, 
4 N.H. 123, 101 N.Y. 58, 54 Am.R. 653; 
Mangam v. Brooklyn, 98 N.Y. 585, 50 
Am.R. 705; Peo. v. Matsell, 94 N.Y. 
179; Peo. v. MecGloin, 91 N.Y. 241, 
12 Abb.N.Cas. 172, 1 N.Y.Cr. 154 [aff 
28 Hun 150, 1 N-Y.Cr. 105]; Matter 
of Deering, 85 N.Y. 1 [rev 21 Hun 
618]; Jennings v. Conboy, 73 N.Y. 
230 [rev 10 Hun 77]; Matter of New 
York, etc., Bridge, 72 N.Y. 527; Farm- 
ers’ Bank v. Hale, 59 N.Y. 53; West- 
brook v. Willey, 47 N.Y. 457; Painter 
v. Town Board of Oyster Bay, Nas- 
sau County, 243 N.Y.S. 697, 230 App. 
Div. 281; Bass v. Board of Trustees 
of Village of Northville, 235 N.Y.S. 
250, 226 App.Div. 165; Peo. v. Ameri- 
can Socialist Soc., 195 N.Y.S. 801, 202 
App.Div. 640; Hadjopoulos v. Manous- 
so, 188 N.Y.S. 675, 197 App.Div. 56; 
In re Dwyer, 182 N.Y.S. 64, 192 App. 
Div. 72; Clary. v. Fitzgerald; 140 
N.Y.S. 536, 155 App.Div. 659 [motion 
den 140 N.Y.S. 1113, 155 App.Div. 948, 
and aff 107 N.B. 1075, 213 N.Y. 696]; 
Baxter v. York Realty Co., 112 N.Y.S. 
455, 128 App.Div. 79 [aff 92° N.H. 
1078, 198 N.Y. 521]; Town of Ft. Ed- 
ward v. Hudson Valley Ry. Co., 111 
N.Y.S. 753, 127 App.Div. 438; Free- 
man v. Freeman, 110 N.Y.S. 686, 126 
App.Div. 601 [rev 109 N.Y.S. 705, 57 
“Misc. 400]; Wehrenberg v. New York, 
WN. H. & H. R. Co., 108-N.Y.S: 704, 124 
App.Div. 205; In re Stewart's Estate, 
248 N.Y.S. 171, 138 Misc. 866 [aff 244 
NLY.S. 361, 138 Mise. 73]; In re Lit- 
_tleton’s Estate, 223 N.Y.S. 470, 129 
Misc. 845; In re Austin’s Estate, 180 
N.Y.S. 502, 109 Misc. 584; Richards 
-v. Scharmann, 161 N.Y.S. 109, 97 Misc. 
143; In re Kohler, 160 N.Y.S. 669, 96 
Mise. 433; In re Gurian, 155 N.Y.S. 
930, 92 Mise. 296; Thompson v. Gim- 
bel Bros., 128 N.Y.S. 210, 71 Misc. 126 
[aff 129 N.Y.S. 1025, 145 App.Div. 
436]; Peo. ex rel. Central Trust Co. 
v. Prendergast, 129 N.Y.S. 428, 70 
Mise. 593 [aff 128 N.Y.S. 1139, 143 
App.Div. 935, aff 95 N.E. 715, 202 
NEY: 188) 54).- Clark va -“Lockard;. 13 
N.Y.Civ.Proc. 278, 21 Abb.N.C.. 173; 
Whithers v. Toulmin, 13 N.Y.Civ. 
Proc. a. 

N.Cc.—State Board of Agriculture 
v. White Oak-Buckle Drainage Dist., 
98 SH. 597; 177. N.C. 222; State v. 
Burnett, 91 S.E. 597, 173 N.C. 750; 
Pullen v. Corporation Commn., 68 S.E. 
155, 152 N.C. 548; Nance v. Southern 
R. Co., 63 S.H. 116, 149 N.C. 366; For- 
tune v. Buncombe County, 52 S.EH, 950, 
140 N.C. 322. 


N.D.—Grabow v. Bergeth, 229 N.W. 
‘282, 59 N.D. 214; Murray Bros. & 
Ward Land Co. v. Buttles, 156 N.W. 
207, 32 N.D. 565; State v. Burr, 113 
N.W. 705, 16 N.D. 581. 


Ohio.—Caldwell v. State, 154 N.E. 
792, 115 OhioSt. 458; Cochrel v. Rob- 
jnson, 149 N.E. 871, 113 OhioSt. 526; 
-Schraeder v. State, 162 N.E. 647, 28 
OhioApp. 248; State v. Little Miami 
R. Co., 19 OhioN.P.N.S. 284; County 


ety’, 
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Com’rs v. Rafferty, 19 OhioN.P.N.S. 
97; McKent v. Kent, 2 OhioDec. (Re- 
print) 370, 2 West.L.Month. 541; 
Stokes v. Logan County Road Com’rs, 
2 OhioDec. (Reprint) 122, 1 West.L. 
Month, 448, : : 


Okl.—State v. Wenner, 249 P. 408, 
121 Okl. 190; Integrity Mut. Casualty 
Co. v. Garrett, 229 P, 282, 100 Oki. 
185; Finerty v. First Nat. Bank, 218 
P, 859;'-92' Okl, 102) 32° A.L.R. 1326; 
State v. Davenport, 193 P. 419, 79 Okl. 
297; Bretz v. El Reno State Bank, 177 
P. 362, 71 Okl. 283; Matthews v. Ruck- 
er, 170 P. 492, 67 Okl. 218; Board of 
Com’rs of Creek County v. Alexander, 
159 P. 311, 58 Okl. 128; Kansas City 
Southern Ry. Co. v. Wallace, 132 P. 
908, 38 -OkI. 233, 46 L.R.A.N.S, 112; 
Bohart v. Anderson, 103 P. 742, 24 
Okl. 82, 20 Ann.Cas. 142; Trapp v. 
Wells Fargo Express Co., 97 P. 1003, 
22 Okl. 377. 


Or.—Stowe v. Ryan, 296 P. 857; City 
of Astoria v. Kozer, 264 P. 445, 124 
Or. 261; Driscoll v. Klamath County, 
259 Poo 915.122) Or, 515°. Bartley, vs 
Sherman County, 250 P. 740, 119 Or. 
586; Spencer v. City of Portland, 235 
P. 279, 114 Or. 381; Twohy Bros. Co. v. 
Ochoco Irr. Dist., Crook County, 210 
P. 873, 108 Or. 1; In re Leet’s Estate, 
206 P. 548 [rev 202 P. 414, 104 Or. 32]; 
James v. City of Newberg, 201 P. 212, 
101 Or. 616; Union Fishermen’s Co- 
Operative Packing Co. v. Shoemaker, 
L932. Ps 4765" LAP. 854, «98% Or. 6595 
Rockhill v. Benson, 191 P. 497, 97 Or. 
176;- In re Willow Creek, 144 P. 505, 
74 Or. 592 [mod 146 P. 475, 74 Or. 592]; 
Schaedler v. Columbia Contract Co., 
1385 BP, 536,.67 Or. 412; Bellarts v. 
Cleeton, 132 P. 961, 65 Or. 269; Dutro 
Veouadoa. sos PS 4598250 "Ons 120, 


Pa.—aIn re Bonsall’s Estate, 135 A. 
724, 288 Pa. 39; Commonwealth v. 
Benton Tp. School Dist., 120 A. 661, 
277 Pa. 13; McCarl v. Borough of 
Houston, 106 A. 104, 263.Pa. 1; Com- 
monwealth v. City of Wilkes-Barre, 
101 A. 929, 258 Pa. 1380; Micciche v. 
Price Pancoast Coal Co., 90 Pa.Super. 


434; Commonwealth v. Fry, 13 Pa. 
Dist.&Co. 306; Raeder v. Stewart Silk 
Co., 728 Par Dist.- 7633) In. re, Wife 


Deserters, 28 Pa.Dist. 41; Ahls Est., 
2, Dauph.Co. 371, 6 Pa.Dist. 393;..Com. 
v. Benson, 15 Pa.Co. 235; Com. v. 
Sharon Coal Co., 14 Pa.Co. 222; Hunt 
v. Rice, 1 Pa.Co. 557. 


Philippine.—Borromeo v. Mariano, 
41 Philippine 322; U.S. v. Estapia, 37 
Philippine 17; Tamayo v. Gsell, 35 
Philippine 953; U. S. v. Jenkins, 5 
Philippine 278. 


Porto Rico.—Nadal v. American R. 
Co., 19 Porto Rico 1024; Alquier v. 
Mendez, 18 Porto Rico 86; Ex p. 
Dones, 10 Porto Rico 170. 


S.Cc.—Columbia Gaslight Co. v. Mob- 
ley, 137 S.E., 211, 139 S.C. 107; Shea- 
ley v. Seaboard Air Line Ry. Co., 126 
S.E. 622, 131 S.C. 144; Crescent 'Mfg. 
Co. v. Tax Commission, 124 S.H. 761, 
129 S.C. 480. 


S.D.—State v. Halladay, 219. N.W. 
125, 52 S.D. 497; Bank of Alpena v. 
Parsons, 179 N.W. 32, 43 S.D. 363. 


Tenn.—Finley v. Keisling Lumber 
Co., 35 S.W.(2d) 388, 162 Tenn. 184; 
Arnold v. Burks, 5 S.W.(2d) 633, 157 
Tenn. 18; Gulf Refining Co. v. Gra- 
ham, 300 S.W. 564, 156 Tenn. 265; O. 
H. May Co. v. Anderson, 300 S.W. 12, 
156 Tenn, 216; Starkey v. Nixon, 270 
S.W. 980, 151 Tenn. 637; State v. Tem- 
ple, 220 S.W: 1084, 142 Tenn. 466; Sam 
Levy & Co. v. Davis, 142 S.W. 1118, 
125 Tenn. 342; Hall v. State, 137 S.W. 
500, 124 Tenn. 235; J. I. Case Thresh- 
ing Mach. Co. v. Watson, 122 S.W. 974, 
122 Tenn. 148; Lacy v. Moore, 6 
Coldw. 348. 


Tex.—Citizens’ Nat. Bank of Hills- 


‘W.Va. 313; 
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boro v. Graham, 4 S.W.(2d) 541, 
117 Tex. 357 [rev (Civ.App.) 258 S.W. 
1103]; Texas Bank & Trust Co. v. 
Austin, 280 S.W. 161, 115 Tex. 201; 
Spence v. Fenchler, 180 S.W. 597, 107 
Tex. 443 [rev (Civ.App.) 151 S.W. 
1094]; Missouri, K. & T. Ry. Co. of 
Texas v. Mahaffey, 150 S.W. 881, 105 
Tex. 394; Henderson v. U. S. Fidelity 
& Guaranty Co., (Commn.App.) 10 
S.W.(2d) 534 [den reh 298 S.W. 404, 
rev (Civ.App.) 293 S.W. 339]; Gulf, 
C. & S. F. Ry. Co. v. Woods, (Commn. 
App.) 290 S.W. 729 [rev (Civ.App.) 
283 S.-W. 859]; Missouri-Kansas- 
Texas hi Co. of. Texas vv. Nhom= 
ason, (Civ.App.) 280 S.W. 325; Hunter 
v. Whiteaker & Washington, (Civ. 
App.) 230 S.W. 1096; Dobie v. Scott, 
(Civ.App.) 188 S.-W. 286; Moore vy. 
Commissioners’ Court of Bell County, 
(Civ.App.) 175 S.W. 849; Armstrong 
v. State, 293 S.W. 817, 106 Tex.Cr. 
496; Ratcliff v. State, 289 S.W. 1072, 
106 Tex.Cr.-37, 


Utah.—Smith v. Lenzi, 279 P. 893; 
Lagoon Jockey Club v. Davis County, 
210 P, 543,72, Utah .405;. Halling y. 
Industrial Commission of Utah, 263 
P,. 78, 71 Utah 112; Robinson y. Union 
Pac. Re Cos “2640 R% 295 0c sO palma 
Buckle v. Ogden Furniture & Carpet 
Co:, 216 PP. 684, 61 Utah 559; Board 
of Education of Carbon County School 
Dist. v. Bryner, 192 P. 627, 57 Utah 
78; State Road Commission vy. In- 
dustrial Commission of Utah, 190 P. 
544, 56 Utah 252; State v. White, 126 
P. 330, 41 Utah 480; Hoffman v. Lew- 
19; 18% Peres -3ie Utah 179: 


Vt.—Town of Sheldon vy. Sheldon 
Poor House Ass’n, 135 A. 492, 100 Vt. 
1223. Grout. \v.-Gates, .124-Ay,.16,,9% 
Vt. 484; Cole v. Walsh, 122 A. 664, 97 
Vt. 256; Petraska v. National. Acme 
CoH C13 TAS 53:6, 9be Vite 7165 Norse mie 
Tracy, 100 A. 923, 91 Vt. 476; State 
Ve cRutlands|iR: -Co4s Tl tAs 190s 8 avis 
508. 


Va.—Raven Red Ash Coal Corpora- 
tion v. Absher, 149 S.E. 541, 153 Va. 
332; Chesapeake & O. Ry. Co. v. 
Hewin, 148 S.H. 794, 152 Va. 649; King 
v. Empire Collieries Co., 139 S.E. 478, 
148 Va. 585, 58 A.L.R. 193; Tobacco 
Growers’ Co-op. Ass’n v. Danville 
Warehouse Co., 132 S.H. 482, 144 Va. 
456; Jones v. Rhea, 107 S.H. 814, 130 
Va. 345; Washington County v. Ryan, 
89 S.E. 889, 119 Va. 849; Willis: v. 
Kalmbach, 64 S.E. 342, 109 Va. 475, 2 
L.R.A.N.S. 1009; Smith v. Bryan, 40 
S.BE. 652, 100 Va. 199. 


Wash.—Murray v. Department of 
Labor and Industries of Washington, 
275 P. 66, 151 Wash. 95; Detamore v. 
Hindley, 145 P. 462, 83 Wash. 322. 

W.Va.—State v. Hall, 102 S.E. 694, 
86 W.Va. 1; State v. Surber, 99 S.H. 
187, 83 W.Va. 785; Ex p. Watson, 95 
S.E. 648, 82 W.Va. 201; State v. 
Harden, 58 S.E. 715, 60 S.E. 394, 62 
Wellsburg, etc., R. Co. v. 
Panhandle Traction Co., 48 S.H. 746, 
56 .W.Va. 18; Old Dominion Bldg., 
ete., Assoc. v. Sohn, 46 S.H. 222, 54 
W.Va. 101. 

Wis.—State v. Anderson, 211 N.W. 
938, 191 Wis. 538; Walter W. Oeflein, 
Inc., v. State, 188 N.W. 633, 177. Wis. 
394; State v. Columbian Nat. Life 
Ins. Co., 124 N.W. 502, 141 Wis. 557. 


Can.—Cobalt v. Temiskaming Tel. 
Co., 59 Can.8.C. 62 

Alta.—Medicine Hat v. Howson, 15 
Alta.L. 508. 

B.C.—In re Elections Act, 2 Dom. 
L.R. 349) 17. B.C. 31. , 

N.B.—Rex v. Folkins, 43 N.B. 538; 
In re Baines, [1924] 2 Dom.L.R. 1191. 

N.S.—Dennis v. Halifax, 45 N.S. 74. 


“Mffeet, if possible, must be given 
to every word and phrase of the stat- 
ute, so as to render it a harmonious 
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cile the different provisions so as to make them | consistent, harmonious, and sensible.** Just as an 


2 


whole.” Northern Commercial Co. v. 
wae ee States, 217 FP: 33,36; 133 C.C.A. 
143. 


“But upon familiar principles it is 
the duty of the court to so read and 
interpret a statute as to give life and 
effect to all its provisions, unless 
there be found in its terms such clear 
and invincible repugnancy that some 
or all of them must be held void.” 
Model Laundry Co. v. Barnett, 162 
N.W. 830, 831,180 Iowa 55. ; 


“In the construction of statutes one 
of the cardinal rules is that effect is 
to be given, if possible, to every 
word.’ Sullivan v. Associated Bill- 
posters and Distributors of United 
States and Canada, 6 F.(2d) 1000, 
1011, 42 A.D.R. 503. 


“Tt is a familiar canon of statutory 
interpretation that every word of a 
legislative enactment is to be given 
force and effect so far as reasonably 
practicable. No part is to be treated 
as immaterial or superfluous unless 
no other rational course is open.’ 
Opinion of the Justices, (Mass.) 175 
N.E. 644, 646. 


{a] Thus limitations by implica- 
tion are not favored, and statutes 
should be construed so as to give all 
parts an operative effect if possible; 
this being particularly true where a 
new remedy is provided which, it is 
claimed, impliedly takes away an ex- 
isting remedy. Joplin Supply Co. v. 
Smith, 167 S.W. 649, 182 Mo.App. 212. 


[b] Charters.—The rule that all 
parts of a statute must be so con- 
strued as to be effective applies in 
eonstruction of a municipal charter 
relating to civil service and promo- 
tions thereunder. Uhte v. Rosenthal, 
174 P. 83, 37 Cal.App. 519. 


[ce] Limiting clauses.—Where a 
clause in a statute is used as a limi- 
tation on that which has gone before, 
it must be made effective, if possible. 
Grabow v. Bergeth, 229 N.W. 282, 59 
N.D. 214. 


[d] Surplusage.—(1) Interpreta- 
tion of a statute rendering a complete 
sentence thereof surplusage should be 
avoided if possible. Cohen v. Gould, 
225 N.W. 435, 177 Minn. 398. (2) 
Words of a statute should never be 
considered surplusage, if a reasonable 
construction, giving force and pre- 
serving all the terms thereof, can be 
adopted. Peo. v. Stewart, (Cal.) 288 
P. 57. (3) One may not cull out parts 
of a statute inconsistent with his 
views and treat them as surplusage. 
Castilo v. State Highway Commission 
of Missouri, 279 S.W. 6738, 312 Mo. 244. 
(4) Liberality in construing a statute 
may not be stretched to the point of 
disregarding its plain requirements, 
and words contained in a statute can 
no more be disregarded than words 
can be interpolated therein. -Bristol 
itn 194 N.Y.S. 53, 201 App.Div. 


[e] Section of statute must be 
construed so as to give effect, if pos- 
sible, to the entire section, rendering 
every word, phrase, and clause opera- 
tive. Greiner v. Board of Com’rs of 
Park County, 173 P.-719, 64 Colo, 584. 


[f] Implication ariging from por- 
tion of statute must yield to the gen- 
eral intent. Wellsburg, etc., R. Co, 
v. Panhandle Traction Co., 48 S.E. 
746, 56 W.Va. 18. - 


[g] Rule is not violated by giving 
the only construction possible, al- 
though such construction renders use- 
less another portion of another sec- 
tion. State ex inf. Conkling ex rel. 
Hendricks v. Sweaney, 195 S.W. 714, 
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46. U.S—Jones v. York County, 
Neb., 47 F.(2d) 837; In re Central 
States Freight Corporation, 45 F. pred 
73; U.S. v. Baltimore Post Co., F. 
(2d) 761 faff 45 S.Ct. 560, 268 US. 
388, 69 L.Ed. 1009]; U.S. v. Daniels, 
279 F. 844 [rev 268 F. 911]; Camunas 
v. New York & P. R. S. S. Co., 260 F. 
4052171 °C. CsA. 3765. US. vn Southern 
Pac. Con. 230K. 270; United States 
v. Board of Com’rs of Osage County, 
Okl., 193 F. 483; Ogden v. Strong, 18 
F.Cas.No. 10,460, 2 Paine 584. 


Ala.—Hendon v. McCoy, 133 So. 295, 
222 Ala. 515; Marengo County v.:Wil- 
cox County, 112 So. 248, 215 Ala. 640; 
eee v. State, 91 So. 869, 207 Ala. 


Ariz.—Hunt v. Callaghan, 257 P. 
648, 32 Ariz. 235; Arizona Hastern R. 
Co. v. Matthews, 130 -P; £59; .20-Ariz, 
282, 7 A.L.R. 1149, 


Ark.—Summers vy. 
721, 144 Ark. 494. 


Cal.—Ex p. Haines, 234 P. 883, 195 
Cal. 605; Spreckels v. Graham, 228 
P. 1040, 194 Cal. 516; Matthews v. 
Town of Livermore, 104 P. 303, 156 
Cal. 294; Pond v. Maddox, 38 Cal. 
Bivins Peo. v. Superior Court in and 
for San Bernardino County, 285 P. 871, 
104 Cal.App. 276; Marshall v. Wil- 
liams, 259 BP. 970, 85- Cal.App. 507; 
Ex-p. Mills Sing, 112 P. 582, 14 Cal. 
App. 512. 


Colo.—Peo. v. Morgan, 246 P. 1024, 
79 Colo. 504; Campbell v. Peo., 239 
PSI io, COLO, Wal, 


Conn.—Kennerson v. Thames Tow- 
boat Co., 94 A, 372, 89 Conn. 367, L.R. 
A.1916A 436, 


D.C.—Rudolph v. United States, 37 
App.D.C. 455. 


Fla.—State v. Simpson, 114 So. 542, 
94 Fla. 789. 


Ga.—Cason v. Harn, 131 S.E. 88, 161 
Ga. 366. 

Ind.—J. Woolley Coal Co. v. Te- 
vault, 118 N.E. 921, 119 N.E. 485, 187 
Ind, 171; Woodring Vv. McCaslin, 104 
N.E. 159, 182 Ind. 134; Cox v. Timm, 
105 N.E. 479, 182 Ind. 7; State v. 
Shanks, 99 N.E. 481, 178 jnay sae: 
Hagenback v. Leppert, 117 N.E. 531, 
66 Ind.App. 261. 


Iowa.—Elks v. Conn, 172 N.W. 173, 
186 Iowa 48. 


Ky.—Sutton v. Rose, 5 S.W.(2d) 
892, 224 Ky. 156; Commonwealth v. 
Vanmeter, 221 S.W. 211, 187 Ky. 807; 
Louisville Ry. Co. v. Dugan, 201 S.w. 
324, 179 Ky. 825; Bowman v. Ham- 
lett, 166 S.W. 1008, 159 Ky. 184; Com- 
monwealth Vv. Ward, 123 S.W. 673, 136 
Ky. 146. 

Saat # ex rel. Arceneaux vy. 
Breaux, 125 So. 283, 169 La. 394 [rev 
121.Soe 624 1b La.App. 529]; Wood- 
ruf€ v. Producers’ Oil Co., 76 So. 803, 
142 La, 368; Orleans- Kenner Blectric 
Ry. Co. v. Metairie Ridge Nursery Co., 
6s So. 93, 136 La. 968. 


Mass.—Moloney vy. Selectmen of 
Town of Milford, 149 N.E. 317, 253 
Mass. 400; Thacher v. Cook, 145 NCB. 
256, 250 Mass. 188. 


Mich.—Rohde v. Murfin, 131 N.W. 
523, L8b UN W.2457,7168 Mich. 683. 


Miss.—Coker v. Wilkinson, 106 So. 
886, 142 Miss. 1; Ellison v. Mobile, 
etc., R. Co., 836 Miss. 572. 


Mo.—State ex rel. St. Louis Public 
Service Co, v. Public Service Commis- 
sion, 34 S.W.(2d) 486; State ex rel. 
Dean v. Daues, 14 S.W.(2d) 990, 321 
Mo. 1126 [quashing op (App.) 1 'S.W. 


Cole, 223 S.W. 


(2d) 235, and op conformed to 15 S.W. 
oy 1116]; State v. Freeland, 300 S. 
675, 318 Mo. 560; In re Kinsella’s 
Bobs 239 S.W. 818, 293 Mo. 545; 
Stump v. Hornback, 94 Mo. 26, 6. Saw 
356; Johnson v. Kruckemeyer, ee 
29 8.W. (24) 730; Betz v. Columbia 
Telephone Co., (App.) 24 S.W.(2d>) 
224; Ex p. Andrews, (App.) 18 S.W. 
(2d) 580; Spurlock vy. Wallace, 218 S. 
W. 890, 204 Mo.App. 674; Blyston- 
Spencer v. United Rys. Co. ‘of St. Lou- 
is, 1832 S.W. 1175, 152 Mo.App. 118. 


Mont.—State v. District Court of 
Fourteenth Judicial Dist. in and for 
Broadwater County, 260 P. 134, 80 
Mont. 228; Ex p. Naegele, 224 P. 269, 
70 Mont. 129; State v. District Court 
of First Judicial Dist. in and for 
Lewis & Clark County, 172 P, 1030, 54 
Mont. 602. 


Neb.—West Nebraska Land Co. v. 
Eslick, 169 N.W. 729, 102 Neb. 761; 
pute v. Coupe, 136 N.W. 41, 91 Neb. 
463. 

Nev.—Verdi Lumber Co. v. Bartlett, 
161; P. 933; 40 Nevin. 37>" Board 7o£ 
Com’rs of Nye County v. Schmidt, 157 
P. 1073, 39 Nev. 456; State v. Brodi- 
gan, 125 P. 699, 34 Nev. 486. 


N.J.—West Shore R. Co. v. State 
Board of Taxes and Assessment, 104 
A. 335, 92 N.J.Law 332 [aff 106 A. 893, 
92 N.J.Law 648]; Morris, etc., R. ; 
v. Railroad Taxation Com’r, 37 N.J. 
Law 228 [aff 38 N.J.Law 472]; Gen- 
eral Inv. Co. v. American Hide & 
Leather Co., 127 A. 529, 97 N.J.Eq. 
214 [aff 129 A. 244, 98 N.J.Eq. 326, 44 
A.L.R. 60]; Beard v. Aldrich, (Sup.) 
149 A. 57. 


N.M.—Sakariason v. Mechem, 149 P. 
352, 20 N.M. 307; 
Blake, 142 P. 1130, 19 N.M. 3385. 


N.Y.—Price v. Erie County, 116 N.E. 
988, 221 N.Y. 260; Matter of Hennes- 
sy, 58 N.E. 446, 164 N.Y. 393; Hascall 
v. King, 56 N.E. 515, 162 N.Y. 134, 76 
Am.S.R. 302; Brooklyn School Bd. 
v. New York City Bd. of Education, 
52 N.E. 583, 157 N.Y. 566; Hoey v. 
Gilroy, 29 N.E. 85, 129 NVY. 132; En- 
sign v. Barse, 14 N.E. 400, 15 N.E. 401, 
107 N.Y. 329, 345; Peo. v. Hyde, 89 
N.Y. 11 [rev 25 Hun 190]; Ansonia 
Brass, etc., Co. v. New Lamp-Chimney 
Co., 53. N.Y. 128, 13. Am.R. 476. faft 
64 Barb. 435, and aff 91 U.S. 656, 23 
L.Ed. 336]; ‘Hadjopoulos v. Manous- 
so, 188 N.Y.S. 675, 197 App.Div. 56; 
Bourne y. Dorney, 171 N.Y.S. 264, 184 
App.Div. 476 [aff 126 N.E. 901, 227 
N.Y. 641]; Town of Nichols v. Tioga 
County, 224 N.Y.S. 267, 130 Mise. 217; 
Burns v. City of Watertown, 213 N.Y. 
S. 90, 126 Mise. 140; Petition of Har- 


per, 176 N.Y¥.S: 337%, 206 ‘Misc: 514; 
In re Vetter’s Will, 158 N.Y.S. 450, 
95 Misc. 63. 


N.C.—State Board of Agriculture y. 
White Oak-Buckle Drainage Dist., 98 
S.E. 597, 177 N.C. 222: State v. Bur- 
nett, 91 'S.B. 597, tie N.C. 750; Tabor 
Vv. Ward, 83 N.C. 29 


N.D.—City of se: Vv. 
133 N.W. 551, 22 N.D. 236; State -v. 
Burr, 113 N.W. 705, 16 N.D. 581. 


_Ohio.—State v. Industrial Commis- 
sion of Ohio, 186 N.E. 896, 105 OhioSt. 
103; Manuel v.. Manuel, 13 OhioSt. 
458; Allen v. Parish, 3 Ohio 187. 


Okl.—Creger v. Brooks, 213 P. 547, 
89 Okl, 127; Meads v. Human, 202 Pp. 
797, 84 Okl. 82; Sackett v. Rose, 154 
sd 1177, 55 Ol. age L.R.A.1916D’ 820; 

Papp Vv. ells Fargo Express & 
97 P. 1003, 22 Okl. 377. > a 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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-§§ 595-596] 


interpretation which gives effect to the statute will 


be chosen instead of one which 


an interpretation which gives effect to the entire 
language will be selected as against one which does 


not.*8 


[§ 596] c. Conflicting Provisions.+? 
duty of the court to harmonize and reconcile all 
parts of a statute so that effect may be given to 
each and every part,®° conflicting intentions in the 
same statute are never to be supposed or so re- 
garded, unless forced upon the court by unambigu- 
However, a fair interpretation of 


ous language.® 


Porto Rico.—Vivaldi v. Mariani, 10 
Porto Rico 420. 


R.I.—Morgan v. Allen, 153 A. 791; 
Bergeron v. Batchelor, 124 A, 291, 46 
R.I. 224. 


S.C.—Gaston v, State Highway De- 
partment of South Carolina, 132 S.E. 
680, 134 S.C. 402; Crescent Mfg. Co. 
ee 124 S.E. 761, 129 


S.D.—Tulare Independent School 
Dist. No. 36 v. Crandon School Dist. 
INO I) 9 9g EN Ws 34545 AT'S DE 3.91 5 
State v. Johnson, 121 N.W. 785, 23 S. 
De 293522 L.R.A.N.S. 1007. 


Tenn.—O. H. May Co. v. Anderson, 
300 S.W. 12, 156 Tenn. 216; Southern 
Ry. Co. v. Rowland, 276 S.W. 638, 152 
Tenn. 248. 


Tex.—Zurich General Accident & 
Fidelity Ins. Co. v. Walker, (Commn. 
App.) 35 S.W.(2d) 115 [rev (Civ.App.) 
21 S.W.(2d) 334]; Hodges v. Swastika 
Oil Co., (Civ. App.) 185) S.w.. 369; 
Thomas v. Taylor, (Civ.App.) 163 S. 
W. 129; Hill v. State, 114 S.W, 117, 
54 Tex.Cr. 646. 


Utah.—Buckle v. Ogden Furniture 
& Carpet Co., 216 P. 684, 61 Utah 559; 
Spring Canyon Coal Co. v. Industrial 
Commission of Utah, 193 P. 821, 57 


Utah 208; Lawson vy. Tripp, 95 P. 
520, 34 Utah 28. 
Va.—Pereira v. Davis Financial 


Agency, 135 S.E. 823, 146 Va. 215; 
Willis v. Kalmbach, 64 S.E. 342, 109 
Va. 475, 21 L.R.A.N.S. 1009; Hoover 
v. Saunders, 52 S.E, 657, 104 Va. 783. 


Wash.—Hansen y. Harris, 212 P. 
171, 123 Wash. 109; Klippert v. Indus- 
trial Ins. Department of Washington, 
196 P17, 114 Wash. 525; State. v. 
Public Service Commn. of Washing- 
ton, 172 P. 890, 101 Wash. 601; Rosen- 
off v. Cross, 164 P. 236, 95 Wash. 525. 


Wis.—State v. Langlade County, 236 
N.W. 125. 


Man.—In re lLyness, 
67 Dom.L.R. 592. 


[a]  Illustration.—The court can- 
not impute to the legislature the pur- 
pose to limit and qualify the grant of 
an express power of a substantive 
right by the use of terms applicable 
alone to the mode of procedure by 
which that right was to be enforced. 
Burger v. State Female Normal 
School, 77 S.E. 489, 114 Va, 491. 


[b] Rule applied to inconsistency 
between title and purview. State v. 
Sargent, 134 P. 218, 18 N.M. 131. 


[c] Implication.—A _ conflict be- 
tween two sections of the same Stat- 
ute cannot be raised by implication. 
Hodgkins vy. Ashby, 139 P. 538, 56 
Colo. 553. 


47. See supra § 571. 


4g. Jones v. York County, Neb., 47 
F.(2d) 837; Fay v. District Court of 
Appeal, Second Appellate Dist., Divi- 
sion 2, 254 P. 896, 200 Cal. 522; For- 
syth v. Selma Mines Co., 197 P. 586, 68 
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defeats it,#7 so | broadly enough 


other.°? 
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a statute may require that one provision be read 


to conflict with and override an- 


t * In the consideration of conflicting provi- 
sions in a statute, the great object to be kept in 


view is to ascertain the legislative intent,®? and a 


It being the 
struetion.®* 


law, in case of 


Utah 142; Montreal Light, ete., Co. 
oer One, (Que.) [1924] 2 Dom.L.R. 


49. Conflict between texts of same 
need in different language see supra § 


50. See supra § 595. 


51. Wells Fargo & Co. v. Jersey 
City, 207 F. 871; Marengo County v. 
Wilcox County, 112 So. 2438, 215 Ala. 
640; Camp v. Dallas Nat. Bank, (Tex. 
Civ.App.) 21 S.W.(2d) 104 [mod 
(Commn.App.) 36 S.W.(2d) 994]. 


52. New York Life Ins. Co. v. 
Bowers, 34 F.(2d) 60 [aff 39 F.(2d) 
556, cert gr 50 S.Ct. 464, 281 U.S. 718, 
74 L.Ed. 1138]. 


53. Ala.—State v. Burchfield Bros., 
99 So. 198, 211 Ala. 30. 


Colo.—Industrial Commission  v. 
Funk, 191 P. 125, 128, 68 ‘Colo. 467 
Lecit Cye]. 

Conn.—Town of Old Saybrook v. 
Public Utilities Commission, 124 A. 
33, 100 Conn. 322. 


Fla.—Hall v. State, 23 So. 119, 39 
Fla. 637; Sams v. King, 18 Fla. 557. 


cio oe ee v. Onion, 108 {ll.App. 


Ind.—Curless v. Watson, 100 N.E. 
576, 54 Ind.App. 110 [transf App. Ct. 
den 102 N.E. 497, 180 Ind. 86]. 


Iowa.—Noble v. State, 1 Greene 
aad. 


Ky.—County Board of Education of 
Daviess County v. Fiscal Court of 
ae County, 298 S.W. 185, 221 Ky. 
106. 


N.Y.—Wilson vy. Allen, 4 How.Pr. 54, 
2 CodeRep. 26, 7 N.Y.lieg.Obs. 286. 


N.D.—State v. Totten, 175 N.W. 563, 
44 N.D. 557. 


Ohio.—State v. Mulhern, 
507, 74 OhioSt. 363. 


S.D.—Viland v. Board of Education 
of Independent School Dist. of Veblen, 
161 N.W. 810, 38 S.D. 440 [aff 158 N. 
W. 906, 37 S.D. 412]. 


Utah.—Spring Canyon Coal Co. v. 
Industrial Commission of Utah, 193 P. 
821, 57 Utah 208. 


[a] hus: (1) It is the duty of the 
supreme court to reconcile apparent 
inconsistencies in a statute when pos- 
sible, so as to give effect to its every 
provision, and when it is impossible it 
becomes the duty of the court to as- 
certain the meaning of the legislature 
by the application of other means not 
inconsistent with the legislative in- 
tent. Spring Canyon Coal Co. v. In- 
dustrial Commission of Utah, 193 P. 
821, 57 Utah 208. (2) Where differ- 
ent parts of an act irreconcilably con- 
flict, the courts should look to the en- 
tire act and to its history to determine 
the legislative intent, and if the intent 
be thus determined resort cannot be 
had to the relative positions of the 
contradictory parts. Curless v. Wat- 
son, 100 N.E. 576, 54 Ind.App. 110 


78 N.E. 


construction which best secures the rights of all 
the parties affected has been held a proper con- 
In accordance with the principle that 
the last expression of the legislative will is the 


conflicting provisions in the same 


statute,°® or in different statutes,°* the last in point 
of time®’ or order of arrangement*® prevails. How- 


[transf. App. Ct. den 102 N.E. 497, 180 
Ind. 86]. (3) In considering conflict- 
ing statutory provisions, the main ob- 
ject is the ascertainment of legislative 
intent, which may be ascertained from 
a general consideration of the whole 
act, with the established policy of 
legislature as disclosed by the general 
course of legislation. State v. Totten, 
75 NW. 563;-44, N.De-bb7e 9 (4) AH 
particular provision of a_ statute 
should not be given a special meaning 
at variance with its general purpose, 
unless the legislative intention to give 
it that meaning is clear. People v. 
Vong ene R. Co., 87 N.E. 79; 194 N. 


{[b]. Where provisions cannot be 
reconciled, the one which best con- 
forms to the legislative intent must 
stand. State v. District Court of 
Ramsey County, 158 N.W. 798, 134 
Minn, 131; State v. Board of Com’rs 
of Greene County, 113 N.H. 831, 94 
OhioSt. 296; Industrial Commission 
of Ohio v. Hilshorst, 158 N.E. 748, 117 
Ohio 3837. } 


[c] ‘Where intent cannot be discov- 
ered, and it is impossible to say which 
of two conflicting provisions the legis- 
lature -intended, the court cannot 
adopt a conjectural interpretation of a 
statute to solve the doubt. Jones v. 
Lawson, 220 S.W. 311, 143 Ark. 83 
(if no judicial certainty can be settled 
on as to the meaning of a statute from 
its language, the court is not at lib- 
erty to supply one). 


54 Chester School Dist. v. Hunt- 
er’s Hst., 12 Pa.Dist. 627. 


55. State v. Courtney, 71 P. 308, 27 
Mont. 378. 


56. See infra § 621. 


57. Spreckels v. Graham, 228 P. 
1040, 194 Cal. 516; State v. Hamilton, 
159 PB. 379, 92 Wash. 347. 


58. U.S—U. S._ v. Updike, 25 F, 
(2d) 746; U.S. v. Daniels, 279 F. 844 
{rev sub nom. Ex parte Harris, 268 F. 
GTS Sav. Jackson, C.Caga i. 
143 F. 783 [rev 140 F. 266]; Hall v. 
Puakor Min., etc., Co., 11 F.Cas.No.. 
Hs a ; 


Ala.—State v. Burchfield Bros., 99 
So. 198, 211 Ala. 30; Davis v. State, 
78 So. 318, 16 Ala.App. 397. 


Cal.—Spreckels v. Graham, 228 P. 
1040, 194 Cal. 516. 


Ga.— Lamar v. Allen, 33 S.H. 958, 108 
Ga. 164; Board of Drainage Com’rs 
of Jackson County Drainage Dist. No. 
2 v. Carey, 118 S.E. 445, 30 Ga.App. 
378. 


Ill.—Peterson v. People, 129 Ill.App. 
55. 


Ind.—Woodring v. McCaslin, 104 N. 
BR. 759, 182 Ind. 134; Cox v. Timm, 105 
N.E. 479, 182 Ind. 7; Quick v. White 
Water Tp., 7 Ind. 570; Curless v. Wat- 
son, 100 N.E. 576, 54 Ind.App. 110 
[transf App. Ct. den 102 N.E. 497, 180 
Ind. 86]. 


Ky.—Gish v. Shaver, 131 S.W. 515, 
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ever, this is a purely arbitrary rule of construc- 
tion®® which is subject to the rule that the statute 
must be construed as a whole to find the legisla- 
tive intent,®°° and has no application where the: 
prior section or provision is more in harmony with 
the general purpose of the act,®t or where the lit-' 
eral interpretation of the later section would nul- 
lify the whole act,®? and is to be resorted to only 
when there is clearly an irreconcilable conflict®* 
and all other means of interpretation have been 
Where the conflict 1s between words 


exhausted.®# 


140 Ky. 647. 


Me.—Howard v. Bangor, etc., R. Co., 
29 A. 1101, 86 Me. 387. 


Miss.—Coker y. Wilkinson, 106 So. 
886, 142 Miss. 1; Gibbons-v. Brit- 
_tenum, 56 Miss. 232. 


Mo.—State ex rel. Greene County 
v. Gideon, 199 S.W. 948, 273 Mo. 79. 


Mont.—State v. Tullock, 234 P. 277, 

72 Mont. 482; State v. Board of Comrs. 

aes County, 185 P. 147, 56 Mont. 

' Neb.—Omaha Real Estate, etc., Co. 

v. Reiter, 66 N.W. 658, 47 Neb. 592; 
-Ryan v. State, 5 Neb. 276. 


Nev.—Ex parte Griffin, 111 P. 939, 
83 Nev. 490; Ex parte Smith, 111 P. 
938, 33 Nev. 490; Ex parte Smith, 111 
P. 930, 33 Nev. 466; Ex p. Hewlett, 40 
P. 96, 22 Nev. 333. 


N.Y.—People ex rel. Barnes v. 
Warden of Workhouse, 215 N.Y.S. 110, 
127 Mise. 224. 


Ohio.—State v. Industrial Commis- 

sion of Ohio, 136 N.E. 896, 105 OhioSt. 

103; State v. Mulhern, 78 N.E. 507, 
74 OhioSt. 363. 


Pa.—Packer v. Sunbury, etc., R. Co., 
19 Pa. 211; Stroudburg Borough v. 
Brown, 11 Pa.Co. 272; Russell v. Wil- 
liamsport, 9 Pa.Co. 129. 


Porto Rico.—Cintrén v. Banco Ter- 
ritorial y Agricola, 9 Porto Rico 220. 


Tenn.—O. H. May Co. v. Anderson, 
300 S.W. 12, 156 Tenn, 216; Hightower 
v. Wells, 6 Yerg.. 249. 


Tex.—Stevens v. State, 159 S.W. 505, 
70 Tex.Cr. 565. 


Wash.—State v. Stratton, 185 P. 610, 
108 Wash. 485; State v. Public Service 
Commission of Washington, 172 P. 

. 890,101 Wash. 601; State v, Hamilton, 
159 P. 379, 92 Wash, 347. 


B.C.—Victoria vy. British Columbia 
peg ttle Railway Co., Ltd., 15 B.C. 
3h 


Man.—Shewchuk vy. Seafred, [1927] 
3 Dom.L.R. 280. 


N.B.—Rex v. Folkins, 43 N.B, 538. 
N.S.—McRitchie v. Morrison, 19 N. 
S. 66. 


Ont.—Re Clarkson, 27 Ont.L. 70, 3 
Ont.W.N. 1645, 22 Ont.W.R. 901; Reg. 
v. Rose, 27 Ont. 195, 


Sask.—Rex v. Mead, [1924]. 2 Dom. 
L.R. 346. 


Newfoundl.—Shears v. 
€o., 9 Newfoundl, 279. 


59. Smith v. Board of Trustees of 
Barnes City, 245 P. 173, 198 Cal. 301. 


60. Marengo County v. Wilcox 
County, 112 So. 243, 215 Ala. 640. 


61. Cal.—Smith vy. Board of Trus- 
tees of Barnes City, 245 P. 173, 198 
Cal. 301. 


Fla.—Sams v. King, 18 Fla, 557. 
Ind.—State v. Williams, 8 Ind. 191. 


Reid Nfld. 
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Minn.—State v. Bates, 104 N.W. 709, 


96 Minn. 110, 113 Am.S:R. 612. 


N.J.—Commercial Trust Co. of New 
Jersey v. Hudson County Board of 
Taxation, 92 A. 263, 267, 86 N.J.Law 
424 [aff 92 A. 799, 87 N.J.Law 179]. 


Ohio.—State v. Mulhern, 78 N.E. 
507, 74 OhioSt. 368. 


“There are cases holding that the 
later of two inconsistent provisions 
in a statute must prevail; likening the 
construction of statutes to the con- 
struction of wills rather than of 
deeds. The rule of these cases is at 
best artificial and is based upon the 
false premise that the provision 
standing in.the later position in the 
statute represents the later intent of 
the Legislature.” Commercial Trust 
Co. v. Hudson County Bd. of Taxation, 
supra, 


[a] Thus the rule that the later of 
two conflicting provisions in an act 
prevails should not be resorted to 


when it operates to defeat the mani-- 


fest intent of the legislature. State v. 
Board of Com’rs of Greene County, 
113 N.E. 831, 94 OhioSt. 296. 


[b] Where subsequent clause is ob- 
secure, it will not control a previous 
clear clause. Kelley & Moyers v. Bow- 
man, 69 S.BH. 456, 68 W.Va, 49. 


62. Roseberry v. Norsworthy, 100 
So. 514, 135 Miss. 845. 


63. In re Steehler’s Estate, 233 P. 
972, 195 Cal. 386 [remittitur corrected 
Woo Pe Lei. 


64. People v. McClare, 1 N.E. 235, 
99 aN. Yess. 


65. Weaver v. Davidson County, 59 
S.W. 1105, 104 Tenn. 315. 


66. See supra § 595. 


67. City of Los Angeles v. Glas- 
sell, 255 P. 209, 82 Cal.App. 96 [op 
superseded 203 Cal. 44, 262 P. 1084]. 


68. Aaron v. United States, 204 F. 
943; 123) C:CeAr 265° 


69. U.S.—The Beechwood, 85 F. 
(2d) 2425 US eve Mattio Le Riga) 
879; U. S. v. Zenith Radio Corp., 12 
F.(2d) 614; U. S. v. Jacksen, 143 F. 
783, 75°(C.C.A. 41 [rev 140 EF. 266]; 
In re Rouse, 91 F. 96, 33 C.C.A. 356. 


_ Ala.—City of Montgomery v. Amer- 
ican Ry. Express Co., 122 So. 639, 219 
Ala, 476; Ivey v. Railway Fuel Co., 
118 So, 588, 218 Ala. 407; Ex p. Cen- 
tral Iron & Coal Co., 95 So. 472, 474, 
209 Ala, 22 [cit Cyc]; City of Bir- 
mingham vy. Southern Express Co., 51 
So. 159, 164 Ala, 529. 


Ariz.—State v. Lumbermen’s In- 
demnity Exchange, 209 P, 294, 24 Ariz, 
306, 8310 [quot Cye]. 


Ark.—Hodges v. Dawdy, 149 S.W. 
656, 104 Ark. 583. 


Cal.—In re Hellier’s Estate, 145 P, 
1008, 169 Cal. 77; Marshall v. Wil- 
liams, 259 P. 970, 85 Cal.App. 507; 
Los Angeles Couhty v. Industrial Ac- 
cident Commission, 245 P. 796, 76 Cal, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘and figures, the words will be given effect.°® 
rule that statutes are to be construed so as to give 
effect to the whole statute®® does not apply when 
the provisions are flatly contradictory.*? 


General and special provisions in a statute should 
stand together, if possible®® but where general terms 
or expressions in one part of a statute are incon- 
sistent with more specific or particular provi- 
sions in another part the particular provisions must 
govern,®® unless the statute as a whole clearly shows 


The 


App. 639; Imperial County v. Garey, 
25 PS 895. 61 “CalcAppe430en HExanis 
Mills Sing, 112 P, 582, 14 Cal.App. 512; 
King v. Armstrong, 99° P. 527; 9 Cal. 
App. 368; Miller v. Engle, 85 P. 159, 
3 Cal.App. 325. 


Colo.—Guyer v. Stutt, 191 P. 120, 
68 Colo. 422. z 


Conn.—Kelly y.. Dewey, 149 A. 840, 
111 Conn. 281. 


D.C.—Bailey v. Allan HE. Walker, 
Ine. 12 SR C20) o 12.3, 90 5 2A ppl Ces, 
Swiss Nat. Ins. Co. v. Miller, 289 F. 
571, 538 App.D.C.. 173 [aff 45:S.Ct. 213, 
267 .U.S..42,;°69 L.tid. 504]; OU. Si wv. 
Crawford, 17 App.D.C. 319. 


Fla.—State v. Jacksonville Termi- 
nal’ Cos, Tl S0- 4744 7s: Blas 295. 


SN a aay v. MceDougald, 12 Ga. 


Idaho.—In re Drainage Dist. No. 3 
Opec ae County, 235 P. 895, 40 Idaho 


Ill.—Peo. vy. Missouri Pac. R. Co., 
173 N.E. 816, 342 Ill. 226; Robbins v. 
Commissioners of Lincoln ‘Parks, 164 
N.E, 10, 332 Ill. 571; De Witt County 
v. Greene, 151 N.E. 372, 320 Ill. 491; 
Illinois Commerce Commission vy. 
Cleveland, C., C. & St. L. Ry. Co., 150 
N.E. 678, 320 Ill. 214; Natural Prod- 
ucts Co, v. Du Page County, 145 N.E. 
298, 314 Ill. 74; Stephens v. Chicago, 
B.. & QQ: RY Co.,. 135 NeBS 68) s0sm le 
49 [rey 217 Ill. App. 1]; Handtoffski 
v. Chicago Consol. Traction Co., 113 
N.E. 620, 274 Ill. 282; Pence v. Pettett, 
211 [ll.App. 588; McKean v. Gauthier, 
132 Ill.App. 376, 


Ind.—Straus Bros. Co. v. Fisher, 163 
N.E. 225, 200 Ind. 307; Straus Bros. 
Co. v.. Fisher, 154 N.E. 12 [op super- 
seded 163 N.E. 225]; Stevens v. Mar- 
ion Machine, Foundry & Supply Co., 
133 N.E, 23, 77 Ind.App. 28. 


Iowa.—Story County v. Hansen, 155 
N.W. 1000, 178 Iowa 452; In re Sale 
of Liquors in Valley Junction, 150 
N.W. 86, 87, 169 Iowa 692 [cit Cyc]. 


Kan.—Long vy. Culp, 14 Kan. 412. 


Ky.—County Board of Education of 
Daviess County v. Fiscal Court of Da- 
By County, 298 S.W. 185, 221 Ky. 


La.—State v. Fontenot, 86 So. 630, 
112 La. 628; Egerton v. New Orleans 
Third Municipality, 1 La.Ann. 435, 


Md.—Stockett v. Bird, 18 Md, 484, 


" pete siehe whe Ss of City of 
attle Creek v. ennedy, 223 .W. 
359, 245 Mich, 585. ¥ ee 


Mo.—State ex rel. Brotherhood of 
American Yeomen v. Reynolds, 229 
S.W. 1057, 287 Mo, 169 [rev (App.) 223 
S.W. 992]; State ex rel. Garesche v. 
Drabelle, 167 S.W. 1016, 258 Mo. 568: 
State ex rel. Garesche v. Roach, 167 
S.W. 1008, 258 Mo. 541; McGrew vy. 
Missouri Pac. Ry. Co., 166 S.W. 1033 
258 Mo, 23; McGrew vy. Missouri Pac. 
Ry. Co., 132 S.W. 1076, 230 Mo. 496: 
Wilkinson v. Thom, 185 S.W. 552,°194 
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the contrary intention’® and they must be given 
effect notwithstanding the general provision is broad 
enough to include the subject to which the partic- 
The particular provision 
should be regarded as an exception to the general 
provision so that both may be given effect.72. A par- 
ticular expression in one part of a statute not so 
large and extensive in its import as other expres- 
sions in the same statute will yield to the larger 


ular provisions relate.7™} 


Mo.App. 173. 


Mont.—Newton v. Weiler, 286 P. 
133, 87 Mont. 164; City of Bozeman 
v. Merrell, 261 P. 876, 81 Mont. 19. 


Neb.—State v. Nolan, 98 N.W. 657, 
71 Neb. 136; Kountze v. Omaha, 88 
N.W. 117, 63 Neb. 52; State v. Kear- 
ney, 68 N.W. 533, 49 Neb. 325; Mc- 
Cann v. MeLiennan, 2 Neb. 286. 


Nev.—State v. Boerlin, 144 P. 
38 Nev: 39; Ex p. Griffin, 111 P. 
83 Nev. 490; Ex p. Smith, 111 P. 938, 
33 Nev. 490; Ex p. Smith, 111 P. 930, 
33 Nev. 466; State v. Hamilton, 111 
P. 1026, 33 Nev. 418. 


N.J.—Bartlett v. Trenton, 38 N.J. 
Law 64. 


N.Y.—Peo. ex rel. Knoblauch v. 
Warden of Jail of Fourth Dist. Mag- 
istrate’s Court, 110 N.E. 451, 216 N.Y. 
154; Hoey v. Gilroy, 29 N.H. 85, 129 
N.Y. 132; Peo. v..Gilon, 27 N.E. 282, 
126 N.Y. 147. 


N.D.—State v. Totten, 175 N.W. 568, 
44 N.D. 557. 


Ohio.—State v. Connar, 175 N.E. 
200, 123 OhioSt. 310; State v. Brown, 
148 N.E.°95,-112 OhioSt. 590; State 
v. Industrial Commission of Ohio, 136 
N.E. 896, 105 OhioSt. 103; Cincinnati 
v. Rogers, 32 OhioC.A. 257; State v. 
Pairstius,. 25 — OhioCir.CeNS.secl (i; 
Stone v. State, 34 OhioCir.Ct. 275; 
Gruic v. Baltimore & Ohio R. Co., 21 
OhioN.P.N.S. 505; Smith v. Rockford, 
4 OhioN.P.N.S. 513. 


Okl.—Palmer v. King. 183 P. 411, 
412, 75 Okl. 276 [error dism 41 S.Ct. 
533, 256 U.S. 682, 65 L.Ed. 1169, and 
quot Cyc]. 


Or.—Barnes Vi Massachusetts 
Bonding &.Ins. Co., 172 P. 95, 96, 89 
Or. 141 [quot Cye]; Home Telephone 
& Telegraph Co. of Portland v. 
Moodie, 145 P. 635, 75 Or. 117. 


Pa.—Commonwealth v. Macelwee, 
144A. 751, 294, Pa. 569; Common- 
wealth .v. Kline, 144 A. 750, 294 Pa. 
562; Commonwealth v. Lehigh & N. 
RRs Com. hO Al w25, 268 Pa. 2271; 
Kolb v. Reformed Episcopal Church 
of Reconciliation, 18 Pa.Super. 477. 


Philippine.—Lichauco & Co., Inc. v. 
Apostol, 44 Philippine 138. 


‘§$.C.—State v. Bowden, 75 S.EH. 866, 
92 S.C. 3938. 


S.D.—Luze v. Bruening, 176 N.W. 
41, 42 S.D. 414; Sanford v. King, 103 
N.W. 28, 19 S.D. 334. 


Tenn.—Wade v. Madding, 28 S.W. 
(2d) 642, 161 Tenn. 88; Board of Park 


Com’rs v. City of Nashville, 185 S.W. 
694, 184 Tenn. 612. 


Tex.—San Antonio v. Toepperwein, 
133 S.W. 416, 104 Tex. 43; Austin v. 
Cahill, 88 S.W. 542, 89 S.W. 552, 99 
Tex, 172; Lutcher & Moore Lumber 
Co. v. Beaumont, S. L. & W. Ry. Co., 
(Civ.App.) 33 S.W.(2d) 1077; Caddell 
vy. Lufkin Land & Lumber Co., (Civ. 
App.) 234 S.W. 138 [aff (Commn. App.) 
255 S.W. 397]; Shock y. Colorado 
County, 115 S.W. 61, 52 Tex.Civ.App. 
473; Callaghan v. McGown, (Civ. 
App.) 90 S.W. 319. 


W.Va.—Kelley & Moyers v. Bow- 
man, 69 S.E. 456, 68 W.Va. 49. 


738, 
939. 
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Wis.—Wisconsin Gas & Electric Co, 
v. City of Ft, Atkinson, 213 N.W. 873, 
193 Wis. 232,52 A.L.R. 1033; State 
v. Washburn Waterworks Co., 196 N. 
Wiis S882) Wis! 2874. 3Stater vy. 
dustrial Commission, 179 N.W. 579, 
172 Wis. 415; State v. Hobe, 82 N.W. 
336, 106 Wis. 411; State v. Goetze. 22 
Wis. 363; Felt v. Felt, 19 Wis. 193. 


Ehg.—Barker v. Edger, [1898] A.C. 
748; In re Watson, [1893] 1 Q.B.\21; 
Taylor v. Oldham, 4 Ch.D. 395; Pretty 
v: Solly, 26 Beay. 606, 53 Reprint 1032; 
De Winton vy. Brecon, 26 Beav. 533, 53 
Reprint 1004; Andree v. Fletcher, 2 
T.L.R. 161, 164, 3 T.L.R. 266; Church- 
ill v. Crease, 5 Bing. 177, 15 E.C.L. 
530, 130 Reprint 1028. 


Can.—Cobalt v. Temiskaming Tele- 
phone Co., 59 Can.S.C. 62. 


Alta.—Hayward Lumber Co., 
v. Hammond, 70 Dom.L.R. 856. 


Nagano v. Fleming, 65 Dom.L.R. 


Man.—Re Lyness Estate, 32 Man. 
85, 67 Dom.L.R. 592. 


Newfoundl.—Shears y. Reid Nfld. 
Coz. 9 Newfoundl. 279. 


_[a] This rule must be applied 
only when language which is specific 
necessarily comes in conflict with oth- 
er language which is general. - State 
v. Shanks, 99 N.E. 481, 178 Ind. 330. 


[b] Relative positions of provi- 
sions in statute.—(1) The rule applies 
whether the particular provisions 
precede (Rogers v. Beiller, 3 Mart. 
(La.) 665; Rodgers v. U. S., 22 S.Ct. 
582, 185 U.S. 88, 46 L.Ed. 816, 37-Ct.Cl. 
552 [aff 36 Ct.Cl. 266]) (2) or follow 
(Covington v. McNickle, 18 B.Mon. 
(Ky.) 262). 


70. Bailey v. Allen EH. Walker, Inc., 
2 F.(2d) 128; 55 App.D.C. 74: 


71. U.S.—U. 8S. v. Zenith Radio 
Corporation, 12 F.(2d) 614, 


D.C.—Swiss Nat. Ins. Co. v. Miller, 
289 Me 574, 103 AppeD.C.» 1iv38- Lath, 45 
S.Ct. 213, 267 U.S. 42, 69 L.Ed. 504]. 


Il1l.—Illinois Commerce Commission 
v. Cleveland, C., C. & St. L. Ry. Co., 
150 N.E. 678, 320 Ill. 214; Handtoffski 
v. Chicago Consol. Traction Co., 113 
sei 620, 274 Ill. 282 [rev.192 Ill.App. 


N.Y.—Peo. ex rel. -Knoblauch vw. 
Warden of Jail-of Fourth Dist. Mag- 
istrate’s Court, 110 N.E. 451, 216 N.Y. 
154. 


Ltd. 


Or.—Home Telephone & Telegraph 
Co. of Portland v. Moodie, 145 P. 635, 
Wo-Or 1007 . 


Pa.—Commonwealth v. Lehigh & N. 
BH; Ri Co., 110 Az 725, 268 Pa. 271. 


$.c.—State v. Lewis, 139 S.E. 386, 
141 S.C. 207; State v. Bowden, 75 S.E, 
866, 92. 'S.C.*393. 

72. U.S.—Pillsbury Flour Mills Co. 
v. Great Northern Ry. Co., 25 F.(2d) 
66. 

Ala.—Herring v. Griffin, 100 So. 202, 
211: Ala, .225. 

Cal.—Imperial County v. Garey, 215 
P. 89, 61 Cal.App. 439. 

Conn.—Kelly v. Dewey, 149 A. 840, 
111 Conn, 281. 


| 530 58 App.D.C. 158; 
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and more extensive expressions, where the latter - 
embody the real intent of the legislature,7? and 
where there is no repugnancy the general provision, 
if in harmony with the scope of the statute as 
expressed in the title, will not be limited by the 
special provision.™4 

[§ 597] d. Context and Related Clauses. 
words, phrases, and sentences of a statute are to 
be understood as used, not in any abstract sense,7® 


The 


D.C.—Simon v. Simon, 26 F.(2d) ° 
Sanford v. San- 


ford, 286 F. 777, 52 App.D.C. 315, 


Idaho.—In re Drainage Dist. No. 3 
Ong County, 2385 P. 895, 40 Idaho 


Ill. Peo. y. Missouri Pac. R. Go., 
173 N.Hy 816, 342 Ill. 226; De Witt 
County v. Greene, 151 N.E. 372, 320 
Till. 491; Natural Products Co. v. Du 
Page County, 145 N:B, 298, 314 Ill. 74;7 
Pence v. Pettett, 211 Ill.App. 588. 


Ind.—In re Moody, 132 N.E. 668, 76 
Ind.App. 585, 


La.—Succession of Blumberg, 88 
So.. 297, 148 La. 1030. 


Mad.—State vy. Moore, 71 A. 461, 108 
Md. 636. 


Mich.—Webster v. Bennett, 226 N. 
W. 684, 247 Mich. 616. 


N.Y.—People ex rel. Knoblauch vy. 
Warden of Jail of Fourth Dist. Mag- 
istrate’s Court, 110 N.H. 451, 216 N.Y. 
154; Wormser vy. Brown, 43 N.E. 524, © 
149 N.Y. 163; Peo. v. Marlin-Rock- 
well Corporation, 234:-N.Y.S. 220, 133 
Mise. 741; Peo. v. Gorman, 231 N-<Y.S. 
85, 133 Misc. 161; Briggs v. Bloom- 
ingdale Cemetery. Ass’n, 185 N.Y.S. 
348, 118 Misc. 685. eae 


N.C.—School Com’rs of City of 
Charlotte v. Board of Aldermen of 
City of Charlotte, 73 S.E. 905, 158 N. 
C.,.191; Nance v. Southern R. Co., (63 
S.E 116, 149 N.C. 366. 


Ohio.—State v. Connar, 
200, 1238 OhioSt. 310. 


Or.—Home Telephone & Telegraph 
Co. of Portland v. Moodie, 145 P. 635, 
Tbe Or Lit. 


Philippine.—Lichauco &.Co., Ine. y. 
Apostol, 44 Philippine 138. 


S.C.—State v. Lewis, 139 S.E. 386, 
141 S.C. 207; State v. Bowden, 175 
S.B. 866, 92 S.C. 393. 


S.D.—Brookings County v. Murphy, 
121 N.W 7938, 23 S.D. 311. 


Tex.—Holford vy. Patterson, (Civ. 
App.) 240 S.W. 341 [aff 257 S.W. 213]; 
Hodges v. Swastika Oil Co., (Civ. 
App.) 185 S.W. 369; Helm v. Wells 
Fargo & Co. Express, (Civ.App.) 177 
S.W. 134. i : 


73. Ark.—State v. 
Ark. 419. 


Ga.—Torrance v. McDougald, 12 Ga. 
526. 


Ill.— Burke v. Monroe County, 77 
TH: 610% Mason, vir Pinch sei 7223) 


Iowa.—In re Sale of Liquors in Val- 
ley Junction, 150 N.W. 86, 87, 169 
Iowa 692 [cit Cyc]. 


La.—Reynolds v. Baldwin, 1 La. 
Ann. 162. 


Eng.—Doe v. Brandling, 7 B. & C. 
648, 14 E.C.L. 290, 108 Reprint 863. 


74, State vy. Shanks, 99 N.E. 481, 
178 Ind. 330. 


75. McIntyre v. Ingraham, 35 Miss. 
25; State v. District Court of Fourth 
Judicial Dist., in and for Ravalli 
County, 152 P. 745, 746, 51 Mont. 305 
[quot Cye]; Quinones v. Perez, 32 
Porto Rico 442. 


175 N.E. 


Jennings, 27 
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but with due regard to the context,7® and in that 
sense which best harmonizes with all other parts of 


76. U.S.—Oglesby Coal Co. v. Com- 
missioner of Internal Revenue, 46 F. 
(2d) 617; Cary v. U. S., 22 F.(2d) 298 
[aff 15 F.(2d) 602]; A. O. Andersen 
& Co. v. U.S. 284. BF. 5423) Ross: v. 
Schooley, 257 F. 290, 168 C.C.A. 374 
[eert den 39 S.Ct. 390, 249 U.S. 615, 
63 L.Ed. 803]; The Cubadist, 252 F. 
658 [aff 256. F. 2038, 167 C.G.A. 419 
(cert den 39 S.Ct. 392, 249 U.S. 618, 
Ge L.Ed. 804)J; In re Crook, 219 F. 

79; U. S. v. Baltimore, etc., R. Co., 
is5 F. 33, 86 C.C.A. 223 [reh granted 
in cases affirmed by divided court and 
cases restored to docket 30 S.Ct. 576, 
216 U.S... 617, 54 L.Ed. 639; decree 
mod 31 S:Ct.- 368, 220 U.S. 94,555 - Tu. 
Ed. 384]; The Lizzie Henderson, 20 F. 
524: Chicago & A. R. Co. v. United 
States, 49 Ct.Cl. 463 [aff 37 S.Ct. 241, 
240 (Wes Gol, 61 — LMarr sss “Steim- 
hardt vy. U. S., 8 Cust.App. 372. 


Ala.—Armstrong v. Sellers, 62 So. 
28, 182 Ala. 582. 


Cal.—Ex p. Washer, 254 P. 951, 200 
Cale 5985 Ex p. Haines, 234 P. 883, 
195 Cal. 605; Smith v. Union Oil (Dy eee 
i352. 966, 166 Cal. 217 [aff 39 S.Ct. 
308, 249 U.S. 337, 68 L.Ed. 635]; Mar- 
Shall v. Foote, 252 P. 1075, 81. Cal: 
App. 98; Herald v. Glendale Lodge 
No. 1289, B. P. O. E. of United States, 
189 P. 329, 46 Cal.App. 325. 


Colo.—International Trust Co. v. 
Anthony, 101 P. 781, 45 Colo. 474, 22 
L.R.A.N.S. 1002, 16 Ann.Cas. 1087. 


D.C.—Mellhenny v. New Iberia Ex- 
tract of Tabasco Pepper Co., 34 App. 
D.C. 430. 


Idaho.—State v. Jones, 199 P. 645, 
34 Idaho 83; Ada County v. Boise 
Commercial Club, 118 P. 1086, 20 Ida- 
ho 421, 38 L.R.A.N.S. 101. 


Ill.—Board of Education of School 
Dist. No. 41 v. Morgan, 147 N.E. 34, 
SLOn Lua hes ce. “Wr Clark (Cos. -vs, ine 
dustrial Commission, 126 N.E. 579, 
291 Ill. 561; Standard Radiator Co. 
v. Fox, 85 Ill.App. 389. 


Ind.—Seiler v. State, 65 N.E. 922, 
66 N.E. 946, 67 N.E. 448, 160 Ind. 605. 


Kan.—Griffith v. Carter, 8 Kan. 565. 


Ky.—Phelps v. Commonwealth, 272 
S.W. 743, 209 Ky. 318. 


La.—Bradley v. Swift & Co., 119 So. 
37, 167 La. 249; State v. Judge Ninth 
Judicial Dist., 12 La.Ann. 777; Dumas 
Vv. oul, 1 McGloin 274; Civ. Code 
art a 


Me.—Moulton y. Scully, 89 A. 944, 
111 Me. 428; State v. Canadian Pac. 
R. Co., 60 A. 901, 100 Me. 202. 


Mich.—Pere Marquette Ry. Co. vy. 
Michigan Public Utilities Commission, 
188 N.W. 515, 218 Mich. 307; German 
Corporation of Negaunee y. Negaunee 
German Aid Society, 138 N.W. 348, 
172 Mich. 650; In re Corby, 117 N.W. 
906, 154 Mich. 3538; Wass v. Barbers’ 
Bd. of Examiners, 82 N.W. 234, 123 
Mich. 544. 


Miss.—MclIntyre v. 
Miss, 25; 
650. 


Mo.—State ex rel, Buchanan Coun- 
ty v. Imel, 219 S.W. 634, 280 Mo. 554, 
219 S.W. 638, 280 Mo. 565; State ex 
rel. Buchanan County v. Imel, 146 S. 
W. 7838, 242 Mo. 293; State v. Missou- 
ri. Racy Ry Co. 117) SW, 11738) 9219) Mo. 
156; Ruggles v. Washington County, 
3 Mo. 496; In re Ryan’s Estate, 156 
S.W. 759, 174 Mo.App. 202. 


Mont.—Ex p. Lockhart, 232 P. 183, 


Ingraham, 35 
Green v. Weller, 32 Miss. 


STATUTES 


the statute.77 


72 Mont. 136; State v. District Court 
of Fourth Judicia] Dist., in and for 
Ravalli County, 152 P. 745, 746, 51 
Mont. 305 [quot Cyc]. 


; N.J.—State v. Paterson, 35 N.J.Law 
96. 


N.Y.—Wilson v. Israel, 125 N.E. 
819, 227 N.Y. 428; Bristor v. Smith, 
bo N.. 42) 158°N.Y. L572 People ex 
rel. Board of Sup’rs of Rockland 
County v. Travis, 172 N.Y.S. 520, 184 
App.Div. 730 [aft 123 N.E. 883, 226 
N.Y. 703]; Horn v. Klugman, 183 N. 
VeSee505 112 Misc. 171; Peo. v. Wilkes, 
163 N.Y.S. 659. 


N.C.—Gill vy. Board of Com’rs of 
Wake County, 76 S.H. 203, 160 N.C. 
176, 43 L.R.A.N.S. 293. 


OChio.—Columbus v. Barr, 
Cir-Ct. 264. 


Or.—Union Fishermen’s Co-opera- 
tive Packing Co. v. Shoemaker, 193 P. 
476, 194 P. 854, 98 Or. 659. 


Pa.—Com. v. Montrose Borough, 52 
Pa. 391; Williams v« Rheas, Ine., 99 
Pa.Super. 438; Com. v. Gouger, 21 Pa. 
Super. 217. 


Philippine.-—U. S. v. Estapia, 37 
Philippine 17; U.S. v. Olsen & Mark- 
er, 36 Philippine 395. 


Porto Rico.—Quinones y. Perez, 32 
Porto Rico 442. 


Tex.—Hidalgo County Drainage 
Dist. No. 1 v. Davidson, 120 S.W. 849, 
102. Tex. 539; Houston vy. Poa 91 
S.W. 389, 41 Tex.Civ.App. 381. 


Utah.—State v. Hendrickson, 245 P. 
375, 67 Utah 15, 57 A.L.R. 786; State 
Vv. Franklin, 226 P. 674, 638 Utah 442; 
Parks v. Sutton, 208 P. 511, 60 Utah 
356; U. S. Smelting, Refining & Mill- 
ing Co. v. Utah Power & Light Co., 
197 P. 902, 58 Utah 168; State Board 
of Land Com’rs y. Ririe, 190 P. 59, 56 
Utah 213; White v. Rio Grande West- 
erm “R.Co., 325 Utah 346, 71 Pa 593; 
piles v. Wells, 61 BP. 5384, 22° Utah 


27 Ohio 


Va.— Jones y. 107 S.E. 814, 


130 Va. 345. 


W.Va.—Fielder & Turley v. Adams 
Express Co, 71 S.B. 99, 69° W.Va. 
138; Wheeling Gas Co. vy. Wheeling, 
8 W.Va. 320. 


Rhea, 


is.— Langlade County, 
236 N.W. 125; Wisconsin Live Stock 
Ass'n v. Bowerman, 233 N.W. 639; 
State v. Gregory, 232 N.W. 546. 


Can.—Rex v. Jeu Jang How, 
Can.S.C.-175. 
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Ont.—Re Hydro Electric R. Commn. 


of Ontario, 47 Ont.L. 155. 


Newfoundl.—In re Union Bank of 
Newfoundland, 7 Newfoundl. 862. 


[a] Particular words “cannot be 
torn from their setting and when thus 
isolated given a literal meaning ut- 
terly inconsistent with both the spirit 
and the letter of every other clause 
and provision in) the same paragraph 
and subdivision.” Quinones y. Perez, 
32 Porto Rico 442, 452. 


[b] Thus (1) if the context of a 
statute discloses a legislative inten- 
tion to give an effect to general words 
different from specific words, courts 
will carry into effect such intention 
(Phelps v. Commonwealth, 272 S.w. 
743," 209, Kys¢3i8);. €2) and will not 
apply the rule of ejusdem generis 
(see supra § 581). 


[ec] Rule applied.—Words of ex- 


“LOSS 


[§ 597 


In Siecqndiee one part of. a statute: 
therefore resort should be had to every other part,’ ee 


elusion, such as stranger, outsider, . 
ete.,, have no fixed meaning of their 
own, and the most effectual way of 
ascertaining the exact sense in which 
they are intended is to contrast them 
with other words in the context hav- 
ing a known meaning. Succession of 
Baker, 55 So. 714, 129 La. 74, Ann. 
Cas. 1912D 1181. : 


{[d] Resort to dictionary.—The 
meaning of a word employed in a stat- 
ute must be determined from the 


-context, with resort, if necessary, to 


the lexicon. Pere Marquette Ry. Co. 
v. Michigan Public Utilities Commis- 
Sion, 188 N.W. 515, 218 Mich. 307. 


[e] Context need not be resorted 
to where the meaning of words in a 
section of a statute can be found in 
the section itself, unless. that mean- 
ing leads to a conflict with other por- 
tions of the statute. State vy. Vos- 
gien, 144 P, 947, 82 Wash. 685. 


77. U.S.—U. S. v. Baltimore, etc., 
RACOs HOS 33; 180 O1CoA. aac eene ht 
granted in cases affirmed by divided 
court, and cases restored to docket 
30 S.Ct. 576, 216 U.S. 617, 54 D.Wd. 
639; decree mod 31 S.Ct. 368, 220 U. 
S. 94, 55 L.Ed. 384]. 


Mont.—State v. District Court of 
Fourth Judicial Dist., in and for Ra- 
valli County, 152 P. 745, 746, 51 Mont. 
3805 [quot Cyc]. 


N.J.—State y. Paterson, 35 N.J.Law 


N.C.—Nance v. Southern R. Co., 63 
S.E. 116, 149 N.C. 366. 


R.I.—Mt. Hope Bridge Co. v. Public 
Utilities Commission, 153 A. 367. 


Tex.—Brown y. State, 289 S.W. 682, 
105 Tex.Cr. 586. 


78. U.S.—Nashville, C. & St. L. 
Ry. v. State of ‘Tennessee, 43 S. 
Ct. 583, 262 U.S. 318, 67 L.Ed. 999 [rev 
sub nom. State of Tennessee vy. U. S., 
284 F. 371]; Sun-Maid Raisin Grow- 
ers of California v. American Grocer 


Co., 40 F.(2d) 116; U. S. v. Johnson, 
35 F.(2d) 256; .U: S. v.-Picalas, 27 B.2 
(2d) =: 3663" Jones. v.~ York) County, 


Neb., 26 F.(2d) 628; Schuster v. Nich- 
ols, 20 F.(2d) 179; Sturchler vy. Suth- 
erland, 19 F.(2d) 999 [rev 23 F.(2d) 
414]; City. of Jamestown v. Penn- 
sylvania Gas Co., 1 F.(2d) 871 [mod 
263 F. 437, 264 F. 1009]; United States 
v. Baltimore & O. S. W. R. Co., 159 
F. 33, 86 C.C.A. 223 [mod 31 S.Ct. 368, 
220 U.S. 94, 55 L.Ed, 384}; U. S. v. 
Jackson, 143 F, 783, 75 C.C.A. 41 [rev 
140 F, 266). 


Ala.—City of Montgomery v. Smith, 
88 So. 671, 205 Ala. 557; Brown v. 
Protective Life ins. Coz, 66 So. 47, 188 
Ala. 166; Mutual Life Ins, Co. of New 
York v. Allen, 51 So. 877, 166° Ala. 
Patterson v. State, 79 So. 157; 
16 Ala. App. 483. 


Ariz.—In re Boquillas Land & Cat- 
tle Co., 226 P. 423, 26 Ariz. 426. 


Ark.—Miller v. Yell and Pope 
Bridge Dist., 299 S.W. 15, 175 Ark. 
314; Rayder v. Warrick, 202 S.W. 
$31, 138 Ark. 491; State v. Hanna, 198 
Sw. 881, 131 Ark. 129. 


Cal.—De La Torre vy. Johnson, 254 
P. 1105, 200 Cal. 754; Pacific Coast 
Dairy v. Police Court of City and 
ay of San Francisco, (App.) 298 


Del.—Harlee y. Federal Finance 
Corporation of America, 152 A, 596. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


including even parts that are unconstitutional’? or 
that have been repealed;*° and where one part of 
the statute is susceptible of two constructions, and 
the language of another part is clear and definite, 
and is consistent with one of such constructions, 
and opposed to the other, that construction must 


Fla.—Amos y. Conkling, 126 So. 283, 
99 Fla. 206. 


Ill.— Peo. v. Board of Trustees of 
University of Illinois, 119 N.E. 595, 
283 Ill. 494; Bigelow v. Burnside, 109 
N.E. 1045, 269 Ill. 324 [aff 193. Ill. 
App. 302]; Chicago, B. & Q.. R. Co. v. 
Jones, 37 N.E. 247, 149 Ill. 361, 41 
Am.S.R. 278, 24 L.R.A. 141 [error 
dism 17 S:Ct: 992, 41 L.Ed. 1184]; 
Belleville, ete., R. Co. v. Gregory, 15 
Ill. 20, 58 Am.D. 589. 


Ind.—State v. Rogers, 152 N.BK. 833, 
198 Ind. 216. 


Iowa.—Wright Const. Co. v. City of 
Des Moines, 210 N.W. 809, 202 Iowa 
661; Oliphant v. Hawkinson, 183 N.W. 
805, 192 Iowa 1259, 33 A.L.R. 1433. 


Kan.—McCreedy vy. City of Ft. 
Scott, 216 P. 287,113 Kan. 753. 


Ky.—Seat v. Louisville & Jefferson 
County Land Co., 293 S.W. 986, 219 
iy. 418; Manion y. Lambert, 10 Bush 

95. 


La.—Bradley v. Swift & Co., 119 So. 
87, 167 La. 249; Thibaut v. Board of 
Com’rs of Lafourche Basin Levee 
Dist., 96 So. 47, 153 La. 501; Marinoni 
v. Levy, 9 La.A. (Orleans) 253. 


Me.—Melcher’s Case, 134 A. 542, 125 
Me. 426. 


Md.—Magruder v. Carroll, 4 Md. 
Daoe 
Mass.—Commonwealth v. Mekel- 


burg, 126 N.E. 790, 235 Mass. 383; 
aad v. McGirr, 1 Gray 1, 61 Am.D. 
381. 


Miss.—Dresser vy. Hathorn, 109 So. 
23, 144 Miss. 24. 


Mo.—State ex rel. Ellis v. Brown, 


' 33 S.W.(2a) 109; Public Service Com- 


mission v. Kansas City Power & 
Light Co., 31 S.W.(2d) 67; State ex 
rel. Thompson vy. Dirckx, 11,S.W.(2d) 
38, 321 Mo. 345; Palmer v. Omer, 295 
S.W. 123, 316 Mo. 1188; State v. Theo- 
dore, 191 S.W. 422;. State ex rel, Ma- 
jor v. Ryan, 133 S.W. 8, 232 Mo. 77; 
State v. St. Louis, 73 S.W. 6238, 174 
Mo. 125, 61 L.R.A. 593; Turner Lum- 
ber & Investment Co. y. Chicago, R. 
I. & P. Ry. Co., (App.) 34 S.W.(2d) 
1009; In re McFarland, (App.) 12 S. 
W.(2d) 523; State on inf. of Bloe- 
baum v. Broeker, 11 S.W.(2d) 81, 222 
Mo.App. 831; State v. Forest, 162 S. 
W. 706, 177 Mo.App. 245; Blyston- 
Spencer v. United Rys. Co. of St. 
Louis, 182 S.W. 1175, 152 Mo.App. 118. 


Mont.—State v. Callow, 254 P. 187, 
78 Mont. 308; Edwards y. Lewis and 
Clark County, 165 P. 297, 53 Mont. 
359; State v. District Court of Fourth 
Judicial Dist., in and for Ravalli 
County, 152 P. 745, 746, 51 Mont. 305 
[quot Cyc]. 

Nev.—State v. 
36 Nev. 364; Ex p. Prosole, 
630, 32 Nev. 378. 


N.J.—Koch v. Koch, 80 A. 113, 79 
N.J.Hq. 24. 


N.Y.—In re Dry Dock, E. B. & B. R. 
Co., 172 N.E. 516, 254 N.Y. 305; Selig- 
man v. Friedlander, 92 N.E. 1047, 199 
N.Y. 373; Peo. v. McClave, 1 N.H. 235, 
99 N.Y. 83; Peo. v. Spring Valley 
Hydraulic Gold, 92 N.Y. 383; Atty.- 
Gen. v. North American L. Ins. Co., 
82 N.Y. 172, 11 N.Y.Wkly.Dig. 65 [mod 
and aff 21 Hun 283]; Ansonia Brass, 


Eggers, 136 P. 104, 
108 P. 


STATUTES 


ous.§+ 


throughout ;§? 


53 N.Y. 128, 13 Am.R. 476. [aff 64 
Barb. 485 (aff 91°U.S. 656, 23. L.Ed. 
336)]; In re Allen, 131 N.Y.S. 1027, 
148 App.Div. 26 [aff 98 N.E. 470, 205 
IN.¥2=158)). 


N.C.—Kirby vy. Board of Com’rs for 
Person County, 152 S.E. 165, 198 N.C. 
440; Cameron vy. State Highway Com- 
mission, 123 S.E. 465, 188 N.C. 84; 
State v. Barksdale, 107 S.E. 505, 181 
N.C. 621; Peters Grocery Co. v. Col- 
lins Bag Co., 55 S.E. 90, 142 N.C. 174. 


Ohio.—In re Application of Diemer, 
17 OhioN.P.N.S. 369; Mitchell v. Long, 
9 OhioN.P.N.S. 118. 


Okl.—In re Durant Nat. Bank, 230. 
Py 712, 107 Oki: 653° Ex ip, Tyler, 102 
P...746; 22 (OK1Cr 4.55. 


Or.—Nadstanek ¥y. Trask, 281 P. 
840, 180 Or. 669, 67 A.L.R. 599. 


Pa.—Philadelphia City Passenger 
Ry. Co. v. Public Service Commission 
of Pennsylvania, 114 A. 642; Hiestand 
v. Keath, 78 A. 40, 229 Pa. 149 [rev 
42 Pa.Super. 403]; Commonwealth v. 
Blackman, 82 Pa.Super. 362; Keen vy. 
HKaby, 25 Pa.Dist. 664. 


Philippine.—Fisher yv. Yangeo SS. 
Co., 31 Philippine 1. 


Porto Rico.—Peo. v. Wys, 25 Porto 
oan 473; Ex p. Mauleén, 4 Porto Rico 


.$.D.—State vy. Biggins, 182 N.W. 


677, 28 S.D. 41 


Tenn.—Haney v. City of Nashville, 
14 S.W.(2d) 728, 158 Tenn. 423. 


Tex.—Lydick v. State Banking 
Board of Texas, 11 S.W.(2d) 505, 12 
S.W.(2d) 954, 118 Tex. 168;- Lacey 
v. State Banking Board, 11 S.W.(2d) 
496, 118 Tex. 91; First Nat. Bank of 
Longview v. State Banking Board, 11 
S.W.(2d) 505, 118 Tex. 90; Moorman 
Vv... Terrell,’ 202° S°w. 727, 109° Tex. 
173; Bailey v. Texas Indemnity Ins. 
Co., (Commn.App.) 14 S.W.(2d) 798 
[rev (Civ.App.) 297 S.W. 1042]; Beard 
v. Marshall, (Civ.App.) 32 S.W.(2d) 
496. 


Va.—Board of Sup’rs of King and 
Queen County v. Cox, 156 S.E. 755; 
Virginia Electric & Power Co. v. 
Place, 143 S.E. 756, 150 Va. 562; Na- 
tional Mechanics’ Bank v. Schmelz 
Nat. Bank, 116 S.E. 380, 136 Va. 33. 


Wash.—Sinclair v. Hedlund Lum- 
ber & Mfg. Co., 280 P. 82, 153 Wash. 
647; Salo v. Pacific Coast Casualty 
Co., 163 P. 384, 95 Wash. 109, L.R.A. 
1917D, 613; Rothweiler v. Winton 
Motorear Co., 158° P. 737, 92 Wash. 
215; Bradley Engineering & Mfg. 
Co. v. Heyburn, 106. P. 170, 56 Wash. 


628, 184 \Am.SiR, 1127;.. Dennis v. 
Moses, 52 P. 333, 18 Wash. 5387, 40 
L.R.A. 302. 


Wis.—In re Schranck’s Estate, 230 
N.W. 691; Weiberg v. Kellogg, 205 
N.W. 896, 188 Wis. 97; Knecht v. 
Kenyon, 192 N.W. 82, 179 Wis. 523; 
Elkern v. McGovern, 142 N.W. 595, 
154 Wis. 157, 46 L.R.A.N.S. 796. 


Eng.—Palmer’s Case, HastP.C. 893, 
LeachC.C. 391; Reg. v. Mallow Union, 
12° Ir-C.L, 85. 

Can.—Le Club de Chasse et de 


Peche Ste. Anne y. Riviere-Ouelle 
Pulp and Lumber Co., 45 Can.S.C, 1. 


Alta.—Finseth vy. Ryley Hotel Co., 


etc., Co. vy. New Lamp-Chimney Co., Ltd., 3 Alta.L. 281. 
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be adopted which will render all clauses harmoni- 
In the absence of anything in the statute 
clearly indicating a contrary intent, where the same - 
word or phrase is used in different parts of a stat-. 
ute, it will be presumed to be used in the same sense 
and where its meaning in one in- 


B.C.—In_re Prohibition Act and 
Tosey, 29 B.C..438. 


N.B.—Harrison y. Nepisiguit Lum- 
ber—Co.; Ltd, 41 N.B. *4. 


[a] Reason for rule.—All parts 
of a statute are construed together 
with reference to one another prima- 
rily to give sensible and intelligent 
effect to each without permitting nul- 
lification of any by any other, and to 
harmonize every detailed provision 
with general purpose or particular 
design of whole. Peo. y. Lukenbill, 
145 N.E. 294, 314 Ill. 64. 


[b]. Application of particular pro- 
visions is not to be extended beyond 
the general scope of the statute, un- 
less Such extension is manifestly de- 
signed. Kuhn v. Thompson, 134 N.W. 
722, 168 Mich. 511; In re Ticknor, 13 
Mich. 44. 


[ec] Numbering of sections in stat- 
utes is a purely artificial and unes- 
sential arrangement resorted to for 
convenience only, and does not pre- 
vent the construction of the act as a 


Hole: In re Bull, 96 P, 366, 153 Cal. 
[d] Part of sentence cannot be 


lifted out and separated from quali- 
fying words in another clause. Goth- 
am Can. Co. -v.' UW. ¢S:,737 LE (2a)i2793 
[cert dism 50 S.Ct. 468, 281 U.S, 706, 
74 L.Ed. 1129]. ; 


79. Crooks vy. People’s Finance & 
Thrift Co. of Pomona Valley, (Cal.) 
292 P. 1065, 1067 [cit Cyc]; People v. 
Campbell, (Cal.) 291 P. 161, 162 [cit 
Cye]; i States v* District’ /Courtsvef 
Fourth Judicial Dist., in and for Ra- 
valli County, 152 P. 745, 746, 51 Mont. 
305 [quot Cyc]; Philadelphia v. Bar- 
ber, 28 A. 644, 160 Pa. 123; Ruhland y. 
Waterman, 71 A. 1, 450, 29 R.I. 365. 


80. Bank for Savings v. Field; 3 
Wall. (U.S.) 495, 18 L.Ed. 207; State 
v. District Court of Fourth Judicial 
Dist., in and for Ravalli County, 152 
P. 745, 746, 51 Mont. 305 [quot Cyc]. 


81. Street v. Commercial Credit 
Co., 281 P. 46, 35 Ariz. 479, 67 A.L.R. 
1549; Torrance v. McDougald, 12 Ga. 
526; Alexander v. Worthington, 5 Md. 
471; State v. Callow, 254 P. 187, 78 
Mont. 308; State v. District Court of 
Fourth Judicial Dist., in and for Ra- 
valli County, 152 P. 745, 746, 51 Mont. 


-305 [quot Cye]. 


82. U.S.—Pampanga Sugar Mills v. 
Trinidad, 49 S.Ct. 308, 279 U.S.-241, 
73 L.Ed. 665; Feder v. Goetz, 264 F. 
619. 


Ala.—Gernert v. 
903, 163 Ala. 413. 


Cal.—Pitte v. Shipley, 46 Cal. 154; 
Coleman vy. City of Oakland, (App.) 
295 P. 59; McCarthy v. Board of Fire 
Com’rs of City and County of San 
Francisco, 174 P. 402, 37 Cal. App. 495; 
Ransome-Crummey Co. v. Woodhams, 
156 P. 62, 29 Cal.App. 356. 


Idaho.—Sprouse v. Magee, 
993, 46 Idaho 622. 


Ill.—People v. Talbot, 153 N.E. 693, 
322 Ill. 416; Board of Education of 
School Dist. No. 41 v. Morgan, 147 N. 
E. 34, 316 Ill. 148; State Public Util- 
ities Commission vy. Early, 121 N.E. 
63, 285 Ill. 469. 


Mass.—In re Gagnon, 117 N.E. 321, 
228 Mass, 334, 


Miss.—Millsaps College v. City of 


Limbach, 50 So. 


269 P. 
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‘stance is clear, this meaning will be attached to it 
elsewhere,®? but there is no rule which necessarily 
- requires the same meaning’ to be given to the same 
So, where different 
language ig used in the same connection in differ- 
‘ent parts, it is presumed that a different meaning 


‘word used in different places.*4 


was intended.®* 


Arrangement of provisions is immaterial if their 


Jackson, 101 So. 574, 136 Miss. 795 [aff 
48 S.Ct. 94, 275 U.S. 129, 72 L.Ed. 196]; 
Green v. Weller, 32 Miss. 650. 


Mont.—State v.. District Court of 
Fourth Judicial Dist., in and for Ra- 
valli County, 152 P. 745, 746, 51 Mont. 
805 [quot Cyc]. 


Nev.—National Mines Co. v. Sixth 
Judicial Dist. Court of Humboldt 
County, 116 P. 996, 1000, 34 Nev. 67 
[quot Cyc]. j 


N.J.—Waldron y. Rowe, 106 A. 212, 
91 N.J.Law 71. ‘ 


N.Y.—People v. Behan, 17 N.Y. 516, 
7 Abb.Pr. 82, 16: How.Pr. 153, 3 Park. 
Cr. 686. 


_ Ohio.—Henry v. Perry Tp., 30 N.E. 
1122, 48 OhioSt. 671. 


Or.—State v. Keeney, 262 P. 943, 123 
Or. 508; .James v. City of Newberg, 
201 P. 212, 101 Or. 616. 


Philippine—Reéemata v. Jarier, 36 
Philippine 483. 


Utah.—Spring Canyon Coal Co. v. 
Industrial Commission of Utah, 277 P. 
206. : 


Vt.—Clifford v. West. Hartford 
Creamery Co., 153 A. 205, 103 Vt. 229. 


Eng.—Spencer v. Metropolitan Bd. 
of Works, 22 Ch.D. 142. 


Sask.—Bishop v. Belzk, [1926] 4 
Dom.L.R. 1126, [1926] 3 West.Wkly. 
623. : ; 


[a] |-Where giving expression same 
meaning would produce unreasonable 
result and defeat the manifest object 
of the statute, the court should disre- 
gard the presumption. Henry v, Perry 
Tp., 30 N.E..1122, 48 OhioSt. 671. 


[b] Where word relates to different 
subject matters the presumption 
fails. State v. Knowles, 45 A. 877, 90 
Md. 646, 49 L.R.A: 695. 


83. U.S.—Lewellyn v, Harbison, 31 
F.(2d) 740 [rev 26 F.(2d) 126, and 
cert den 50 S.Ct. 18,280 U.S. 560, 74 
L.Ed. 615]. 


Ala.—Dumas v. 
17 Ala.App. 492. 


¥ pee ene v. People, 86 Ill.App: 
ae. Pi 


* Ind.—Ryan v. State, 92 N.B. 340, 174 
‘Ind. 468, Ann.Cas.1912D 13841. 


Mass.—Hood Rubber Co. v. Commis- 
Sioner of Corporations and Taxation, 
167 N.E. 670, 70 A.L.R. 1; Gillen v. 
Ocean Accident & Guarantee Corp., 
102 N.E. 346, 215 Mass. 96, L.R.A. 
1916A 371. 


Mont.—State v. District Court of 
Fourth Judicial Dist., in and for Ra- 
valli County, 152 P, 745, 746, 51 Mont. 
305 [quot Cyc]. 


Nev.—National Mines Co. v. Sixth 
Judicial Dist. Court Humboldt Coun- 
ty, 116 P. 996, 1000, 34 Nev. 67 [quot 
Cyet, 
age eames v. Dubois, 16 N.J.Law 


Ohio.—Rhodes v. Weldy, 20 N.E. 
461, 46 OhioSt. 234, 15 Am.S.R. 584; 
Raymond v. Cleveland, 42 Ohio.St. 522. 


State, 86 So. 162, 


STATUTES 


Be ik 
ee: 


relation and meaning are clear,®® as the court may 
rearrange them if necessary to carry out the mani- 
fest intent of the legislature.** 

[§ 598] e. Preamble and Recitals.** 


doubt as to the proper construction of the body of 
a statute, resort must be had to the preamble or 


In cases of 


recitals,®® for the purpose of ascertaining the legisla- 


Okl1.—Walton v. Donnelly, 2 OL P. 
367, 838 Okl, 233. 
Pa.—In re Dailey, 12 Pa.Co. 163. ' 
S.c.—State v. Sawyer, 88 S.E. 894, 
104 S.C. 342. \ 


Tenn.—Parker-Harris Co. v. Tate, 
188. S.W. 54> 135 Tenn. 509, L.R.A. 
1916 935. 


Tex.—Alexander v. State, 204 S.W. 
644, 84 Tex.Cr. 75. 


Va.—Postal Tel. Cable Co, v. Farm- 


‘ville; ete.,. R.'.Co., 32° S. Ei 468, 96 Va. 


661. 


84 Sunset Telephone & Telegraph 
Co. v. City of Pasadena, 118 P. 796, 161 
Cal. 265. 


85. People v. Campbell, (Cal.) 291 
P, 161; Ex parte Dees, 194 P. 717, 50 
Cal.App. 11; Commonwealth v. Wood- 
ring, 137 A. 635, 289 Pa. 437; Novicki 
v. O’Mara, 124 A. 672, 280 Pa. 411. 


86. Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


87. Lauricella v. United States, 4 
Ct.Cust.App. 253. 


88. “Recital” 53 C. J. p 548. 


89. U.S.—Price v. Forrest, 19 S.Ct. 
434, 173 U.S. 410, 43 L.Ed. 749; Beard 
v. Rowan, 9 Pet. 301; Board of Trus- 
tees for Regina Public School Dist. 
No. 4 of Saskatchewan v. Spitzer, 255 
F. 136 [aff 267 F.-121, cert aen 41 S. 
Ct..149, 254 .U.S. 653, 65 L.Hd. 458]; 
Hahn v. Salmon, 20 F. 801; Copeland 
v. Memphis, ete., R. Co., 6 F.Cas.No. 
3,209, 3 Woods 651. 


Ala.—State v. Board of Revenue and 
te Com’rs, 80 So. 3868, 202 Ala. 


Ark.—Oliver v. Southern Trust Co., 
212 S.W. 77, 138 Ark. 381., 


‘Ga.—Bentley v. State Board of 
Medical Examiners of Georgia, 111 S. 
E. 379, 152 Ga. 836. 


Hawaii.—Smithies v. Conkling, 20 
Hawaii 600. 


Ill.—People v. Chicago & E. I. R. 
Co.; 129 N.E. 846, 296 Ill. 246. 


Ind.—Huff v. Fetch, 143 N.E. 705, 
194 Ind. 570; Coverdale v. Edwards, 58 
N.E. 495, 155 Ind. ‘374. 


Ky.—Nichols v. Wells, Ky.Dec. 255. 


Md.—Home for Incurables of Balti- 
more City v. Bruff, 153 A. 403, 160 Md. 
156; Kent v. Somervell, 7 Gill&J. 
265; Chesapeake, etc., Canal Co. y. 
Baltimore, ete., R. Co., 4 Gill&J. 1. 


Mo.—Lelly v. City of Richmond 
Heights, 18 S.W.(2d) 401; Doemker v. 
City of Richmond Heights, 18 S.W. 
(2a) 394, 8322 Mo. 1024. 


N.J.—Brown v. Hrie R. Co., 91 <A: 
1023, 87 N.J.Law 487, Ann.Cas.1917C 
496; Den v. DuBois, 16 N.J.Law 285. 


N.M.—Continental Oil Co. v. City 
of Santa Fé, 177 P. 742, 25 N.M. 94, 
3 A.L.R. 398. 


N.Y.—Furman v. New York, 7 N.Y. 
Super. 16 [aff 10 N.Y. 567, Seld. 182]; 
Pumpelly v. Owego, 45 How.Pr. 219; 
Jackson v. Gilchrist, 15 Johns. 89, 


tive intent; but where the enacting part of the stat- 


Ohio.—Abt v. State, 9 OhioN.P.N.S. 
us 


Or.—Briedwell v. Henderson, 195 P. 
575; 99’ Or2'506: 

Pa.—Com. v. Miller, 43 Pa.Co. 264; 
Altoona v. Calvert, 21 -—Pa.Co. .362; 
Hill’s Est., 1 Pa.Co. 584. 


R.I.—Tripp v. Goff, 3 A. 591, 15 R.I. 
299. x 


Tenn.—Memphis St. R. ‘Co. v. Byrne, 
104 S.W. 460, 119 Tenn. 278. 


Tex.—Sutherland v. De Leon, 1 Tex. 
250, 46 Am.D. 100; Frass v. Darrou- 
zett Independent School Dist., (Civ. 
App.) 277 S.W. 751. 


Va.—Com. v. Smith, 76 Va. 477. 


Wash.—State v. Thurston County 
Super. Ct., 159 P. 92, 92 Wash. 16. 


Wis.—WNazro v. Merchants’ Mut. Ins. 
Co., 14 Wis. 295. 


Eng.—West Ham v. Iles, 8 App.Cas. 


386; Salkeld v. Johnson, 2 Q.B.N.S. 
749, 53 BH.C.L. 749; Sussex Peerage 
Case, 91. Cl S&F: 1/8557 Su sReprimt 


1034; Hughes v. Chester, etc., R. Co., 
1 Dr.&Sm., 524, 62 Reprint 478; Atty.< 
Gen. v. Powis, 2 Eq.Rep. 566, 69 Re- 
print 79; Copeman v. Gallant, 1 P, 
Wms. 317, 24 Reprint 404. 


Can.—Grand Trunk Pac, R. Co. v. 
White, 43 Can.S.C. 627. 


B.C.—In re Assessment Act, 20 B. 
C. 99; Victoria v. British Columbia 
Blectric’ R. Co.; Ltd.,.15. B:G. 43. 


Man.—Rex v. Dojacek, 30 Man, 1. 


Ont.—Cassidy v. Henry, 31 U.C.Q.B. . 


345. 


Sask.—Imperial Elevator v. Kuss, 8 
Sask.L. 360. 


Austr.—Bowtell v. Goldsbrough, 3 
Austr.C.L.R. 444. 


[a] “Preamble” defined.—(1) A 
clause at the beginning of a constitu- 
tion or statute explanatory of the rea- 
sons for its enactment and the ob- 
jects sought to be accomplished. 
Black L. D. [quot Huntsworth v. Tan- 
ner, 152 P. 523, 525, &87 Wash. 670; 
State v. Thurston County Super. Ct., 
159 P. 92, 99, 92 Wash. 16*(dis op.)]. 
(2) A clause introductory to, and 
explanatory of, the reasons for pass- 
ing an act. Townsend vy. State, 47 N. 
EH. 19,.147 Ind. 624, 6385, 62 Am.S.R. 
477, 37 L.R.A, 294. (3) A history or 
recitation of the necessity for the leg- 
islation in question. Silva v. New- 
port, 84 S.W. 741, 742, 119 Ky. 587. 
(4) An 
statute, reciting the intention of the 
legislature in framing it, or the evils 
which led to its enactment. Bouvier 
L. D. [quot Briedwell v. Henderson, 
195 P. 575, 578, 99 Or. 506]. (5) The 
introductory part of a statute, which 
states the reasons and intent of the 


law. Webster D. [quot Alsop v. 
Graves, 25 P. 836, 1 Ariz. 274, 295 
(dis op)]; Webster Unabr. D. [quot 


State v, Thurston County Super. Ct. 
159 P. 92, 95, 92 Wash. 16]. (6) A 
prefatory statement or explanation or 
a finding of facts by the power making 
it, purporting to state the purpose, 
reason, or occasion for making the 
law to which it is prefixed. Hanly vy. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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- ute is unambiguous, its meaning will not be con- 

trolled or affected by anything ‘in the preamble or 
~ recitals.®°° 
of a statute may be extended by the preamble of 
the statute,®! although the contrary has been stat- 
ed,°* but where its meaning is clear it cannot be 


The operation of- the 


Sims, ‘93 N.E. 228, 94 N.E. 401, 403, 
175 Ind. 345, 346; Continental Oil Co. 
v. Santa Fe, 177 P. 742, 744, 25 N.M. 
94, 3 A.L.R. 398 [quot Dean v. Sena- 
tobia, 108 So. 178, 179, 142 Miss. 815]. 
(7) The term is occasionally applied 


_. to the “enacting clause” of a statute. 


Astoria v. Malone, 169 P. 749, 750, 87 
Or, 88. (8) The preamble is no part 
of the law. Yazoo, ete, R. Co. v. 
Thomas, 10 S.Ct. 68, 73, 182 U.S. 174, 
188, 33 L.Ed. 302 [quot Hockett v. 
State Liquor Licensing Bd., 110 N.E. 
485, 489, 91 OhioSt. 176]; Edwards v. 
Pope, 4 Ill. 465, 470; Coverdale v. Ed- 
wards, 58 N.E. 495, 155 Ind. 374, 382; 
Briedwell v. Henderson, 195 P. 575, 578, 
99 Or. 506; State v. Thurston County 
Super.Ct., 159 P. 92, 96, 92 Wash. 16. 
See Precatory 49 C. J. p. 1317. 


[b] “It is no more than a recital 
of some inconvenience, which does not 
exclude any others for which a rem- 
edy is given by the enacting part of 
the statute.” Bouvier L. D. [quot 
Silva v. Newport, 84 S.W. 741, 119 Ky. 
587, 591]. 


[ec] Use of preamble.—(1) At one 
time in England and in this country 
it was common practice to prefix to 
each law a preface or preamble stating 
the motives and.inducement to the 
making of it (State v. Thurston 
County Super? Ct.,.159-°R. 92,.-96,, 92 
Wash. 16); (2) but it is now often 
(Copeland v. Memphis, etc., R. Co., 6 
F.Cas.No. 3,209, 3 Woods 651, 660, 666; 
Com. v. Smith, 76 Va. 477, 484), (3) 
indeed generally, omitted (Com. v. 
Smith, supra; State v. Thurston 
County Super. Ct., supra), (4) not 
being an essential part of the statute 
(Copeland v. Memphis, etc., R. Co., 
supra; Townsend v. State, 47 N.E. 19, 
147 Ind. 624, 636, 62 Am.S.R. 477, 37 
L.R.A. 294; Commonwealth v. Fer- 
ries Co., 92 S.E. 804, 120 Va. 827; Com. 


v. Smith, supra; State v. Thurston 
County Super. Ct., supra). 
[d] Force and effect.—(1) The 


preamble is without force in a legis- 
lative sense, being only a guide to the 
intentions of the framer. Copeland 
v. Memphis, etc., R. Co., 6 F.Cas.No. 
3,209, 3 Woods 651; Com. v. Smith, 76 
Var 47%; 
Super. Ct., 159 P. 92, 92 Wash. 16. (2) 
As such guide it is often of im- 
portance, as it may be a key to open 
the understanding of a statute. Ed- 
wards v. Pope, 4 Ill. 465; State v. 
Thurston County Super. Ct., supra. 
(3) A preamble has been said to be 
the key of the statute, to open the 
minds of the makers as to the mis- 
chiefs which are to be remedied, and 
the objects which are to be_accom- 
plished by the provisions of the stat- 
ute. Fenner v. Luzerne County, 31 A. 
862, 167 Pa. 632, 633; Huntworth v. 
Tanner, 152 P. 523, 525, 87 Wash. 670; 
Income Tax Com’rs v. Pemsel, [1891] 
A. CG, 531; Sussex Peerage Case, 11 Cl. 
Sl Mis8ds Sadun 793, 8 Reprint 1034; 
Stowell v. Zouch, Plowd. 353, 75 Re- 
print 536, 560. (4) “It is a good 
means,’ says Lord Coke, ‘to find out 
the meaning of the statute, and is a 
true key to open the understanding 
thereof.” Lewis’ Sutherland Stat. 
Const. (2d ed) § 341 [quot Huntworth 
v. Tanner, supra]. (5) A preamble 
“discloses the intention of the legis- 
lature in enacting the statute.” Han- 
v. Sims, 93 N.B. 228, 94 N.E. 401, 


1 
175 Ind. 345, 360 [quot Huntworth v. 
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enacting clause 


Tanner, supra]. (6) “It is utilized 
as an aid to the interpretation of the 
act to which it is prefixed, for the pur- 
pose of clarifying, or to assist in 
clarifying, ambiguities.’ Continental 
Oil Co. v. Santa Fe, 177 P. 742, 25 N. 
M. 94, 98. (7) It cannot serve as a 
grant or delegation of power. Yazoo, 
ete., R. Co. v. Thomas, 10 S.Ct. 68, 78, 
132 U.S. 174, 188, 33 L.Ed. 302; Cope- 
land v. Memphis, etc., R. Co., 6 F.Cas. 
No. 3,209, 3 Woods 651, 660; Conti- 
nental Oil Co. v. Santa Fe, supra; 
Noe Nena cael v. Smith, 76 Va. 477, 


Use of preamble in construing fed- 
eral constitution see Constitutional 
Law § 157 note 78 [b]. 


90: U.S.—U. S. v. Webster, 28 F. 
Cas.No. 16,658, 2 Ware 46; Jordan v. 
WSs, 29" CEC. 108% fakery Sit. ‘585, 113 
U.S. 418) 28 L:Bd; 1013,'20°Ct.Cl, 532) 


Ga.—Bentley v. State Board of Med- 
ical Examiners of Georgia, 111 S.E. 
379, 152 Ga, 836; Hastman v. McAIpin, 
MaGeelon. 


La.—Montesquieu v. Heil, 4 La, 51, 
23 Am.D. 471. 


Mass.—Holbrook vy. 
Pick. 248. 

Mo.—Lackland v. Walker, 52 S.W. 
414, 151 Mo, 210. 


‘N.J.—Den v. Urison, 2 N.J.Law 212, 
225, 


N.Y.—Neumann v. City of New 
York; 122 N:Y.S.-62, 187 App.Div..55. 


Pa.—Barr’s Est., 21 Pa.Co. 222; 
Philadelphia v. Thirteenth St., etc., 
Pass. R.-Co., 8 Phila. 648. 


S.cC.—Bynum v. Clark, 14 S.C.L. 298, 
15 Am.D. 633. 


Tex.—Sutherland v. De Leon, 1 Tex. 
250, 46 Am.D. 100. 


Va.—Com. v. Smith, 76 Va. 477. 


Wash.—Huntworth v. Tanner, 152 
P. 528, 87 Wash. 670, Ann.Cas.1917D 
676. 


Eng.—Taylor v. Oldham, 4 Ch.D. 
895; Mason v. Armitage, 13 Ves.Jr. 
25, 9 Rev.Rep. 131, 33 Reprint 204. 


Can.—Hewson v. Ontario Power 
Company of Niagara Falls, 36 Can. 
S.@. 15962 


Austr.—Bowtell vy. 
Austr.C.L.R. 444. 


“The preamble to a statute can nei- 
ther expand nor control the scope and 
application of the enacting clause, 
when the latter is clear and explicit.” 
Black Interp. L. (2d ed) § 84 [quot 
Huntworth v. Tanner, 152 P. 523, 87 
Wash. 670, 676]. 


[a] 


Holbrook, 1 


Goldsbrough, 3 


etc., Co., 79 N.W. 780, 103 Wis. 537, 74 
Am.S.R. 904. 
[b] Conclusiveness of recitals.— 


Recitals in the preamble of an act of 
incorporation are not incontrovertible. 


‘Frederick Female Seminary v. State, 


9 Gill (Md.) 379. 


91...) Brownwie ries R, Cos, 91- A. 
1023, 1024, 87 N.J.Law 487, Ann.Cas. 
1917C 496 [cit Cyc]; Kearns v. Cord- 
wainers’ Co., 6 C.B.N.S. 388, 5 Jur.N. 
S.71216, 28 L.J.C.P:: 285,°95 H.C..°388; 
In re Assessment Act, 20 B.C. 99. 


: Recitals may be framed with. 
view to concealing real object of stat- 
‘ute.—Priewe v. Wisconsin State Land, 


[59 C.J.] 1005- 


‘restrained,®® by it. 

[§ 599] f. Title, Headings, and Marginal Notes. . 
In such jurisdictions as require by constitutional 
provision the expression of the subject. of the act 
in the title thereof,®* the title is a part of the act®® 
to be considered in construing it,9* and while it has 


92. Yazoo, etc., R. Co. v. Thomas, 
10 S.Ct.-68, 132 U.S. 174, 188, 33 L.Ha. 
302; Copeland v. Memphis, etc., R. 
Co., 6 F.Cas.No. 3,209, 3 Woods 651; 


State v. Thurston County Super. Ct., | 


159 P. 92, 92 Wash. 16. 


93. Laidler v. Young, 2 Harr.&J. 
(Md.) 69; Brown v. Erie R. Co., 91 
A. 1023, 1024, 87 N.J.Law 487, Ann. 
Cas.1917C 496 [cit Cyc]; James v. 
Dubois, 16 N.J.Law 285; Sutton v. 
Sutton, 22: Ch.D., 514° Doe vi. Bran- 
dling, 7 B.&C, 648, 6 L.J.K.B.O.S. 162, 
1 M.&R. 600, 14 H.C.L. 290; Kearns v. 
Cordwainers’ Co., 6 C.B.N.S. 388, -5 
Jur.N.S. 1216, 28 L.J.C.P. 285,95 H.C. 
L, 388; King y. Athos, 8 Mod. 135, 144, 
88 Reprint 104, 109; Imperial Elevator 
v. Kuss, 8 Sask.L. 360. 


[a]. But preamble may serve to 


give definite and qualified meaning to. 


indefinite and general terms used in 
the enacting clause. Emanuel vy. 
Constable, 5 L.J.Ch.O.S. 191, 3 Russ. 
436, 3 Eng.Ch. 436, 38 Reprint 639 
Loverr Lees vy. Summersgill, 17 Ves. 
Jr. 508, 34 Reprint 197]; Ryall v. 
Rowles, 1 Ves. 348, 365, 27 Reprint 
1074, 1084 (so, where not restraining 
the generality of enacting clause will 
be attended with inconvenience, the 
Teeuaiee if narrower, shall restrain. 
it). : 


[b] Legislature may have had in. 
view a particular mischief, which is 
recited in the preamble, and to pre- 
vent which was the immediate and 
principal object of the statute, but 
may then, in the body of the act, pro- 
vide-a remedy for general mischiefs 
of the same nature. Holbrook v. Hol- 
brook, 1 Pick. (Mass.) 248; Proprie- 
tors’ School Fund’s Appeal, 2 Walk. 
(Pa.) 37; Mace v. Cammel, Lofft 783, 
98 Reprint 917; Colehan vy. Cooke, 
Willes 393. 


94, See constitutional provisions; 
and supra § 371 et seq. 


95. Ala.—State v. Board of Reve- 
nue and Road Com’rs, 80 So. 368, 202 
Ala. 303. 


Ill.—Peo. v. Fensky, 130 N.E. 689, 
297 Ill. 440. 


La.—City of Gretna vy. 
So. 491, 141 La. 626, Ann.Cas.1918E 


566; Southern Coai Co. v. R. & P.’ 
Const. :Co., 183. So. 491, 416 DLa-App. 
213. Contra State v. Boasberg, 50 So. 


162, 124 La. 289; Forman v. Sewerage 
& Water Board of New Orleans, 43 
So. 908, 119 La. 49, 12 Ann.Cas. 773. 


Mo.—Glaser v. Rothschild, 120 S.W. 
1, 221 Mo. 180, 22 L.R.A.N.S. 1045,.17 
Ann.Cas. 576 [rev 80 S.W. 332, 106 
Mo.App. 418]; Betz v. Columbia Tele- 
phone Co., (App.) 24 S.W.(2d) 224; 
Williams v. St. Louis-San Francisco 
Ry. Co., (App.) 7 S.W.(2d) 392. 


Pa.—Brink v. Marsh, 53 Pa.Super. 
293; In re Teacher’s Certificate, 4 
Pa.Dist. 394. 


Tex.—Missouri, K. & T. Ry. Co. of 


Texas ve Mahaffey, 150.S.W. 881, 105 


Tex, 394, 


Ont.—Kuusisto v. City of Port Ar- 
thur, 10 Ont.W.N. 258. 


96. Iowa.—Siegel v. Chicago, R. I: 
& P. Ry. Co., 208 N.W. 78, 201 Iowa 
712. : 


N.J.—Jordan v. Moore, 82 A, 859, 82 


N.J.Law 552 [rev 78 A. 1048, 8) N.J.-> 


Law 118]. 


Bailey, 75 


1006 [59 C.J.] 


STATUTES 


[§ 599 


been said that the title is no part of the act,®7 the | in the purview, the title may be resorted to as an 


rule is well established that, m case of ambiguity 


N.Y.—Peo. v. Brainard, 183 N.Y.S. 
452, 192 App.Div. 816. 


N.D.—Olson v. Erickson, 217 N.W. 
841, 56 N.D. 468. 


Pa.—Matis v. Schaeffer, 113 A. 64, 
270 Pa. 141. 


Tenn.—Southern Ry. Co. v. Row- 
land, 276 S.W. 638, 152 Tenn. 243! 


Wash.—Thayer v. Snohomish Log- 
ging Co., 172 P. 552, 101 Wash. 458. 


97. Ark.—Special School Dist. No. 
33, Greene County v. Howard, 187 
S.W. 444, 124 Ark. 475. 


Ill.—Peo. v. Golden, 167 Ill.App. 458. 


N.Y.—Jones v. Sheldon, 50 N.Y. 
477. 


N.C.—State v. Welsh, 10 N.C. 404. 


Eng.—Salkeld v. Johnson, 2 C.B.N. 
S. 749, 2 Exch. 256, 18 L.J.Exch, 89, 
o2 H.C. 749s Mills); v.; Wilkins, 6 
Mod. 62, 87 Reprint 822; Rex v. Wil- 
liams, W.Bl. 93, 96 Reprint 51. 


[a] English statutes were enacted 
without titles (1) prior to 2 Henry 
VII (Coomber v. Berks, 9 Q.B.D. 17; 
Chance v. Adams, 1 Ld. Raym. 77, 91 
Reprint 948); (2) and titles were 
first added by the clerk (Ogden y. 
Aid 18 F.Cas.No. 10,460, 2 Paine 

4). 


98. U.S.—U. S. v. Katz, 46 S.Ct. 
513, 271 U.S. 354, 70 L.Ed. 986. [aff 
5 F.(2d) 527]; Strathearn §.S. Co. v. 
Dillon, 40 S.Ct. 350, 252 'U.S. 348, 64 
L.Ed. 607 [aff 256 F. 631, 168 C.C.A. 
25]; Coosaw Min. Co. v. South Caro- 
lina, 12 S.Ct. 689, 144 U.S. 550, 36 L. 
Ed. 537; Holy Trinity Church v. U. &., 
12 S.Ct. 511, 143 U.S. 457, 36 L.Ed. 
226) ie So. vo Union Pac. ak. Co: 91 
U.S. 72, 23 L.Ed. 224, 11 Ct.Cl. 1; Had- 
‘den v. The Collector, 5 Wall. 107; Al- 
lenjve Ui. Ss 47 SEZ)! 7355 U.S. ov. 
Mouyas, 42 F.(2d) 743; Nolan v. U. S., 
41 F.(2d) 962; Goodcell v. Graham, 
35 F.(2d) 586 [aff 51 S.Ct. 186, 282 U.S. 
409, 75 L.Ed. 415]; Cleveland-Cliffs 
Iron Co. v. Routzahn, 21 F.(2d) 457 
[error dism 27 F.(2d) 1021]; Huron 
Portland Cement Co. v. Woodworth, 
19) Ks ¢2d)25305> Porlini iw. U.-S.,012 -B. 
(2d) 631; Casey v. Barber Asphalt 
Paving Co., 192 F. 482 [rev 202 F. 1, 
120 C.C.A. 243]; U.S. v. Nakashima, 
160 F. 842, 87 C.C.A. 646; St. Louis, 
etc., R. Co. v. Delk, 158 F. 931, 86 C.C. 
A. 95, 14 Ann.Cas. 233, 162 F. 145, 89 
CIOFAL L169" [cért er 29 °S-Ct. (687%, 202 
U.S. 578, 53 L.Ed. 658, and rev 31 S.Ct. 
$17, 220 U.S. 580, 55 L.Ed. 590]; Unit- 
ed Shoe Mach. Co. v. Duplessis Shoe 
Mach. Co., 155 F. 842, 84 C.C.A. 76 
[aff 148 F. 31]; Rodgers v. U. S., 152 


: : Wilson v. 
B, 304; ‘Us Si.v. Fisher, (2° Cranch 
358, 2 L.Ed. 304; Copeland v. Mem- 
phis, ete., R. Co., 6. F.Cas.No. 3,209, 3 
‘Woods 651; Ogden v. Strong, 18 F., 
eCas.No. 10,460, 2 Paine 584; 'U. S. v. 
McArolle, 26 F.Cas.No. 15,658, 2 Sawy. 
367; Robinson v. U. S., 42 Ct.Cl, 52; 
Veith v. U. S., 10 Ct.Cust.App. 201. 


Ala.—State v. Board of Revenue & 
Road Com’rs, 80 So. 368, 202 Ala. 303; 
Sean v. Stokes, 60 So. 280, 179 Ala. 
‘579. 


ay some S. v. Jourden, 4 Alaska 


Ark.—City of Conway v. Summers, 
4 S.W.(2d) 19, 176 Ark. 796; State v. 
White, 281 S.W. 678, 170 Ark. 880; 
Logan v. State, 234 S.W. 493, 150 
Ark. 486; Nixon v. Allen, 284 S.W. 
45, 150 Ark. 244; Oliver v. Southern 
Trust Co., 212 S.W. 77,.138 Ark: 881; 


aid to ascertainment of the legislative intent®® and 


Special School Dist. No. 33, Greene | NW. 138, 101 Neb. 57. 


County v. Howard, 187 S.W. 444, 124 
Ark. 475; Young v. Red Fork Levee 
Dist., 186 S.W. 604, 124 Ark. 61; 
Rove v. State, 186 S.W. 612, 124 Ark. 


Cal.—Los Angeles City School Dist. 
of Los Angeles County v. Odell, 254 
P. 570, 200 Cal. 637; Cohen v. Barrett, 
5 Cal, 195; Blumenthal v. Larson, 
(App.) 251 P. 241 [superseding 248 P. 
681, 79 Cal.App. 726]; Peo. v. Town of 
Antioch, 121 P. 945, 17 Cal.App. 751. 


Colo.—Colorado & S. Ry. Co. v. 
State R. Commission of Colorado, 129 
P. 506, 54 Colo. 64; Kendall v. People, 
125 P. 586, 53 Colo. 100; Western 
Lumber & Pole Co. v. City of Golden, 
130 P. 1027, 23 Colo.App. 461. 


Fla.—Jackson Lumber Co. v. Wal- 
ton County, 116 So. 771, 95 Fla. 632 
[appeal dism 49 S.Ct. 338, 73 L.Ed. 
1011]; State v. Yeats, 77 So. 262, 74 
Fla. 509. 


Ga.—Standard Steel Works Co. v. 
Williams, 116 S.E. 636, 155 Ga. 177; 
Bentley v. State Board of Medical Ex- 
aminers of Georgia, 111 S.E. 379, 152 
Ga. 836; Macon, etc., R. Co. v. Little, 
45 Ga. 870; Wimberly v. Georgia 
Southern, etc., R. Co., 63 S.E. 29, 5 Ga. 
App. 2638. 


Idaho.—State v. Forch, 146 P. 110, 
26 Idaho 755; State v. Paulsen, 123 
P, 588, 21 Idaho 686. 


Ill.—Perry County v. Jefferson 
County, 94 Ill. 214; Peo. v. Golden, 167 
Ill.App. 458. 


Ind.—Cyrus v. State, 145 N.H, 497, 
195 Ind. 346; Huff v. Fetch, 143 N.E. 
705, 194 Ind. 570; State v. Day, 123 
N.E. 402, 189 Ind. 243; Garrigus v. 
Parke County, 39 Ind. 66; Rexing v: 
Princeton Window Glass Co., 94 N.E. 
1031, 51 Ind.App. 124; Milligan v. 
Arnold, 98 N.E. 822, 50 Ind.App. 559. 


Iowa.—Cook y. Federal Life Assoc., 
85 N.W. 500, 74 Iowa 746. 


Ky.—Board of Drainage Com’rs of 
Daviess County v. Stephens, 280 S.W. 
456, 213 Ky. 30;- Commonwealth v. 
Barnett, 245 S.W. 874, 196 Ky. 731; 
Bowman v. Hamlett, 166 S.W. 1008, 
159 Ky. 184; Kinnaird v. Common- 
wealth, 121 S.W. 489, 134 Ky. 575. 


La.—State v. American Sugar Re- 
fining”.Cos (1 LPSo, 137,- 138 sua. 2005s 
Succession of Baker, 55 So. 714, 129 
La. 74, Ann.Cas.1912D 1181; State v. 
Bolden, 81 So, 3938, 107 La. 116, 90 Am. 
S.R. 280, 


Md.—Engel y. City of Baltimore, 
117 A. 901, 140 Ma. 284; Bradford v. 
Jones, 1 Md. 351; Chesapeake, etce., 
Canal Co. v. Baltimore, etc., R. Co., 4 
Gill & J. 1. 


Mass.—Brown v. Robinson, 175 N.E. 
269; Wheelwright v. Trefry, 127 N.EB. 
523, 235 Mass. 584; Plunkett v. Old 
Colony Trust Co., 124 N.E. 265, 233 
Mass. 471, 7 A.L.R. 696. 


Mo.—In re Graves, 30 S.W.(2d) 149; 
Straughan v. Meyers, 187 S.W. 1159, 
268 Mo. 580; State ex rel. Bixby v. 
City of St. Louis, 145 S.W. 801, 241 
Mo. 231; Connecticut Mut. L. Ins, Co. 
v. Albert, 39 Mo. 181; Betz v. Colum- 
bia Tel. Co., (App.) 24 S.W.(2d) 224; 
Dahlin v. Missouri Commission for 
Blind, (App.) 262 S.W. 420. 


Mont.—Morrison vy. Farmers’ & 
Traders’ State Bank, 225 P. 123, 70 
Mont. 146; State v. Duncan, 177 P. 
248, 55 Mont. 376; State v. Duncan, 
155 PB. 1111, 62 Mont; 69, 


Neb.—State v. City of Lincoln, 162 


man, 24 N.H. 845, 121 N.Y. 542; 


N.J.—Pancoast v. Director General 
of Railroads, 113 A, 256, 95 N.J.Law 
428; Dunn v. City of Hoboken, 88 A. 
1053; 85 N.J.Law 79. 


N.M.—State v. Sargent, 171 P. 790, 
24 N.M. 344. 


N.Y.—Peo. v. Van Wyck, 52 N.E. 
559, 157 N.Y. 495; Drake v. State, 39 
N.E. 342, 144 N.Y. 414; Peo. v. le 

eo. 
v. Hazen, 24 N.E. 484, 121 N.Y. 313; 
Bell v. New York, 11 N.E. 495, 105 
N.Y. 139; Peo. v. Davenport, 91 N.Y. 
574 [aff 25 Hun 630]; Matter of Mid- 
dletown, 82 N.Y. 196; Matter of New 
York, etc., Bridge, 72 N.Y. 527; Jones 
v. Sheldon, 50 N.Y. 477; Peo. v. Moly- 
neux, 40 N.Y. 113 [aff 53 Barb. 9]; 
Peo. ex rel. New York Life Ins. Co. v. 
Walsh, 189 N.Y.S. 600, 198 App.Div. 
34 [aff 135 N.E>- 909, 233 N.Y. 539]; 
Peo. v. Rogers, 170 N.Y.S. 825, 1838 
App.Div. 604, 37 N.Y.Cr.-13; People 
v. Draper, 154 N.Y.S. 1034, 169 Anp. 
Div. 479, 33 N.Y.Cr. 474; Peo. v. Wil- 
lett, 149 N.Y.S. 348, 164 App.Div. 1, 
32 N.Y.Cr. 33 [certificate of reasonable 
doubt gr 149 N.Y.S. 390 (aff 107 N.E. 
707, 213 N.Y. 368)]; Drew v. Village 
of White Plains, 142 N.Y.S. 577, 157 
App.Div. 394; In re Young Women’s 
Christian Ass’n of Brooklyn, 141 N.Y. 
S. 138, 156 App.Div. 295 [aff 102 N.E.- 
1118, 209 N.Y. 534]; Neumann v. City 
of New York, 122 N.Y.S. 62, 137 App. 
Div. 55; Rosin vy. Lidgerwood Mfg. 
Co., 86 N.Y.S. 49, 89 App.Diyv. 245; 
Banner Milling Co. v..State, 191 N.Y.S. 
143, 117 Misc. 33. 


N.C.—Dunn v. Dunn, 155 S.E. 165, 
199 N.C. 535; Champion Shoe Machin- 
ery Co. v. Sellers, 147 S.E. 674, 197 
N.C. 30; Ellis v. Greene, 133 S.E. 395, 
191 N.C. 761; In re Chisholm’s Will, 
96 S.E. 1031, 176 N.C. 211; ° Hines v. 
Wilmington, etc., R. Co., 95 N.C. 434, 
59, Am.R. '250. 


N.D.—Olson v. Erickson, 217 N.W. 
841, 56 N.D. 468. 


Ohio.—State v. Viner. 164 N.E. 119, 
119 OhioSt. 303; Du Bois v. Coen, 125 
N.E. 121, 100 OhioSt. 17; Burgett v. 
Burgett, 1 Ohio 469, 13 Am.D. 634; 
Fenn v. State, 17 OhioN.P.N.S. 474; 
Dollar Savings Bahk Co. v. Barber- 
ton Pottery’ Co., 5 OhioN-P.N.S.-°73; 
State v. Ross, 4 OhioN.P.N.S. 377; 
Dayton & Union R. Co. v. Dayton & 
Muncie Tract. Co., 1 OhioN.P.N.S. 218. 


Or.—State v. Siegmund, 266 P. 1075, 
125 Or. 197 [cert den 49 S.Ct. 12, 278 
U.S. 608, 73 L.Ed. 534]; Miller v. 
School Dist. No. 1, Multnomah Coun- 
ty, 211 P. 174, 106 Or. 108; Malloy v. 
Marshall-Wells Hardvvare Co., 173 P. 
267, 175 P.. 659, 176 P. 589, 90 Or. 303; 
Dee hes v. Thompson, 175 P. 281, 89 

r. 687. 


Pa.—Glen Alden Coal Co. v. City of 
Scranton, 127 A. 307, 282 Pa. 45; 
Moore v. Chartiers Valley Water Co., 
65 A. 936, 216 Pa. 457; Com. v. Warren 
County Treasurer, 26 Pa.Dist. 113; 
Bushong v. Wyomissing Borough, 25 
Pa.Dist. 690; In re Petition of City of 
Lancaster, 20 Pa.Dist. 225; Henrie v. 
Columbia County, 24 Pa.Co. 171; Com 
v. Sponsler, 16 Pa.Co. 116; Davey v. 
Ruffel, 14 Pa.Co. 272; In re Pennsyl- 
vania Pav. Co., 6 Pa.Co. 122; Topper 
v. Krise, 3 Lane.Bar. 113; Bouton v. 
Royce, 2 Luz.Leg.Reg. 241. 


Porto Rico.—West India Oil Co. v. 
Porto Rico, 26 Porto Rico 457; Cen- 
tral Aguirre Co. v. Porto Rico, 26 Por- 
fo Rico 456; Russell & Co., Ltd., v. 
Porto Rico, 26 Porto Rico 456; Tinse- 
nada Estates, Inc., v. Porto Rico, 26 


For later cases, developments and changes in the law see Annotations, same title and section nurber, 


. 
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may serve the purpose of removing the ambiguity 
by extending or restraining the purview of the act 
to conform to the evident intent of the legislature.®® 
Ordinarily, where the body of a statute is free from 
ambiguity, the meaning expressed therein must be 
given effect, without resort to the title;! and in no 
event should the language of the title be permitted 
to control expressions in the enacting clause in con- 


Porto Rico 455; Crehore v. Porto Ri- 
co, 26 Porto Rico 455; Fortuna EHs- 
tates v. Porto Rico, 26 Porto Rico 
454; South Porto Rico Sugar Co. v. 
Porto Rico, 26 Porto Rico 446. 


R.I.—Armour & Co. v. New York, 
BN Oc ELEY. (Cc Onl OarAceL Os leat VoL: 
361 [error dism 40 S.Ct. 12, 250 U.S. 
651, 63 L.Ed. 1189]; East Shore Land 
Co, vi. Peckham, 82 “A> 487,..33> R.1. 
oth v. Franklin, 77 A. 172, 31 


S.C.—Robson v. Cantwell, 141 S.E. 
180, 143 S.C. 104; State v. Stephenson, 
V8.18.C.b.. 3834; 


Tex.—Commonwealth Ins. Co. of 
New York v. Finegold, (Civ.App.) 183 
S.W. 833. 


Va.—Byrd v. Commonwealth, 98 
S.E. 632, 124 Va. 833; Chesapeake & 
O. Ry. Co. v. Pew, 64 S.E. 35, 109 Va. 
288. 


Wash.—State v. Pacific American 
Fisheries, 131 P. 452, 73 Wash. 37 [aff 
136 P. 363, 76 Wash. 699]; State v. 
Superior Court of Grant County, 126 
P. 945, 70 Wash. 442. 


Wis.—State v. Hohle, 234 N.W. 735; 
Federal Rubber Co. v. Industrial 
Commission, 201 N.W. 261, 185 Wis. 
299, 40 A.L.R. 491; State v. Thomas, 
136 N.W. 6238, 150 Wis. 190: Nazro v. 
Merchants’ Mut. Ins. Co., 14 Wis. 295. 


Wyo.—Ward v. Board of Com’rs of 
Johnston County, 256 P. 1039, 36 Wyo. 
460. 


Eng.—Kenrick v. Lawrence, 25 Q.B. 
D. 99; Coomber v. Berks, 9 Q.B.D. 17; 
Blake v. Midland R. Co., 18 Q.B. 93, 
$3 E.C.L. 93, 118 Reprint 35; Fielden 
v. Morley Corporation, [1899] 1 Ch. 1; 
Bentley v, Rotherham, etc., Local Bad., 
4 Ch.D. 588, 46 L.J.Ch. 284; Reg. v. 
Mallow Union, 12 Ir.C.L. 35; Shaw v. 
Ruddin, 9 Ir.C.L. 214. 


Can.—O’Connor v. Nova Scotia Tel. 
iWon 22, Can.s,C.-276: 


Sask.—Schiell v. Morrison, [1930] 
4 Dom.L.R. 664; Kellogg v. Daffen, 69 
Dom.L.R. 528. 


[a] Thus, if a legislative intent 
can unmistakably be gathered from 
title, context, and common knowledge, 
it is as much a part of the act as if 
it were written out in the clearest 
words. Ross v. Schooley, 257 F. 290, 
168 C.C.A. 374 [cert den 39 S.Ct. 390, 
249 U.S. 615, 63 L.Ed. 803]. 


[b] Rule applied.—Where the title 


.of a statute refers to unlawful acts, 


.and the body of the act leaves out the 
word “unlawful,” the whole act will 
be construed to refer to unlawful acts. 
‘State v. American Sugar Refining Co., 
T1 So. 187, 138 La. 1005. 


[c] Title of joint resolutions may 
‘be referred to. Lovett v. Ferguson, 
71 N.W. 765, 10 S.D. 44. 

[ad] hong title—The “long title” 
-of an Act of Parliament is to be read 
as part of the act. Atty.-Gen. v. Mar- 
gate Pier and Harbour Co., [1900] 1 
Ch. 749. 


99. Steiert v. Coulter, 102 N.E. 1138, 
103 N.E. 117, 54 Ind.App. 643. 

1. U.S.—Strathearn S. S. Co. v. Dil- 
lon, 40 S.Ct. 350, 252 U.S. 348, 64 L.Ed. 
607 [aff sub nom. The Strathearn, 256 
F. 631, 168 C.C.A. 25]; Lapina v. Wil- 
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liams, 34 S.Ct. 196, 232 U.S. 78, 58 L. 
Ed. 515 [aff sub nom. Ex p. Hoffman, 
LTO VR 8S9; LOS Ci CLA 327] sCornell! vy. 
Coyne, 24 S.Ct. 383, 192 U.S. 418, 48 
L.Ed. 504; Patterson v. The Eudora, 
23 S.C€L.- 821, 190° U.S... 169) .47-L. Hd. 
1002; U.S. v. Mouyas, 42 F.(2d) 743; 
Meischke-Smith v. Wardell, 286 F. 
785 [cert den 44 S.Ct. 5, 263 U.S. 699, 
68 L.Ed. 513]; In re Johnson, 224 F. 
180; U. S. v. McCrory, 1179 °F. 861, 56 
CLCLAS 8 Tse 


Al@.—State v. Board of Revenue 
and Road Com’rs, 80 So. 368, 202 Ala. 
303; Jones v. Stokes, 60 So. 280, 179 
Ala. 579. 


Ariz.—Rowland v. McBride, 281 P. 
207, 30 Arize > 11 


Ark.—Huff v. Udey, 292 S.Ww. 698, 
173 Ark. 464; Special School Dist. No. 
33, Greene County, v. Howard, 187 
S.W. 444, 124 Ark. 475. 


Cal.—Los Angeles City School Dist. 
of Los Angeles County v. Odell, 254 
P. 570, 200 Cal. 637. 


Colo.—Dalby v. City of Longmont, 
256 P. 310, 81 Colo. 271; Town of Su- 
gar City v. Board of Com’rs of Crow- 
ley County, 140 P. 809, 57 Colo. 432. 


Conn.—New York, N. H. & H. R. 
Co. v. Town of Orange, 100 A. 25, 91 


‘Conn. 472. 


Ga.—Bentley v. State Board of 
Medical Examiners of Georgia, 111 
S.E. 379, 152 Ga. 836; Eastman v. Mc- 
Alpin, 1 Ga. 157. 


Idaho.—Curoe v. Spokane & I. HEH. 
R. Co., 186 P. 1101, 32 Idaho 643, 37 


A.L.R. 923; State v. Paulsen, 123 P. 
588, 21 Idaho 686. 
Towa.—State v. Linsig, 159 N.W. 


995, 178 Iowa 484. 


Ky.—Bowman v. Hamlett, 166 S.W. 
1008, 159 Ky. 184. 


. La.—Succession of Baker, 55 So. 
714, 129 La. 74, Ann.Cas.1912D 1181; 
State v. Boasberg, 50 So. 162, 124 La. 
289; Forman v. New Orleans Sewer- 
age, etc., Bd., 43 So. 908, 119 La. 49, 
12 Ann.Cas. 773. 


Md.—Engel v. City of Baltimore, 
117 A. 901, 140 Md. 284. 


Mont.—State v. Erickson, 
287, 75 Mont. 429. 5; 


Neb.—State v. City of Lincoln, 162 
N.W. 1388, 101 Neb. 57. 


N.Y.—Bell v. New York, 11 N.E. 
495, 105 N.Y. 189; Matter of Middle- 
town, 82 N.Y. 196; Peo. v. Willett, 
149 N.Y.S. 348, 164 App.Div. 1, 32_N.Y. 
Cr. 33 [certificate of reasonable doubt 
gr 149 N.Y.S. 390 (aff 107 N.E. 707, 
913 N.Y. 368)]; In re Land of Reflex 
Development Co. in. Town of Tona- 
wanda, 217 N.Y.S. 609, 127 Misc. 852. 


N.C.—Carlyle v. State Highway 
Commission, 136 S.E. 612, 193 N.C. 36; 
Carolina Discount Corporation v. Lan- 
dis Motor Co., 129 S.H. 414, 190 N.C. 
157; In re-Chisholm’s Will, 96 S.E. 
1031, 176 N.C. 211. 


Ohio.—Fenn y. State, 17 OhioN.P. 
N.S. 474; Dollar Savings Bank Co. v. 
Barberton Pottery Co., 5 OhioN.P.N.S. 
(hey 


244 P. 


Pa.—Com. v. Slifer, 53 Pa. 71; In re 
Gettysburg, 34 Pa.Co. 237. 


flict therewith.? 
construction beyond the scope of its title,* nor can 
the title add to or extend the operation of the act* 
or supply omissions therein.° 
explaining and clearing up ambiguities in the en- 
acting clauses of statutes, reference may also be 
had to the headings of portions of statutes, such 
as titles, articles, chapters, and sections;® but, as 
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The act cannot be extended by 


For the purpose of 


R.I.—Blais v. Franklin, 77 A. 172, 


31 R.I. 95 


Tex.—Felton v. Johnson, 247 S.W. 
837, 112 Tex. 412. e 


Wyo.—Burnham Hotel Co. v. City 
of Cheyenne, 222 P. 1, 30 Wyo. 458. 


Sask.—Schiell yv. Morrison, [1930] 
4 Dom.L.R. 664. - 


[a] Title declaring act to be 
amendatory.—The recital in the title 
of an act that it is amendatory is not 
conclusive on the court, which will 
examine the body of the act and as- 
certain therefrom its true character. 
Stinnett v. State, 217 S.W. 343, 142 
Tenn. 94. 


2. U.S.—Coosaw Mining Co. v. 
South Carolina, 12 S.Ct. 689, 144 U.S. 
550, 36 L.Ed. 537; Sugarland Indus- 
tries v. Bass, 36 F.(2d) 375; The New 
York,. 108 EF. 102, 47 C.C.A, 232. [aft 
23 S.Ct. 504, 189 U.S. 3638, 47 L.Ed. 
854]; U. S. v. McArdle, 26 F.Cas.No. 
15,653, 2 Sawy. 367; U.S. v. Randolph, 
27 F.Cas.No. 16,120. 


wae ee eee v. Morris, 9 Port. 


Cal.—Harris v. San Francisco, 52 


Cal. 553; In re Boston Min., ete., Co., 
ras 624; Peo. v. Abbott, 16 Cal. 


Ill.—South Park Com’rs vy. Chicago 
ae Nat. Bank, 52 N.E. 365, 177 Ill. 


La.—State v. Cazeau, 8 La.Ann. 109, 


N.C.—State v. Bell, 115 S.E. 190, 184 
We 701; Blue v. McDuffie, 44 N.C. 


Okl.—Territory v. Hopkins, 
976, 9 Okl. 13838. 


pl aor re Gettysburg, 34 Pa.Co. 


Eng.—Wilmot v. Rose, 2 C.L.R. 677, 
3) EG By 569,04, 1,, Hs. li bbe. 


3. Meese v. Northern Pac. Ry. Co., 
et 254, 127 C.C.A. 622 [rev 206 F, 


59 P. 


4 U.S.—Rider v. U. S., 149 F. 164, 
C9. CAG AL. 


Fla.—State v. Yeats, 77 So. 262, 74 
Fla. 509. 


Ill.— Peo. v. Fensky, 130 N.E. 689, 
297 Ill. 440. 


Mich.—Peo. v. Smith, 224 N.W. 402, 
406, 246 Mich. 393. 


Or.—Carson v. Olcott, 209 P. 610, 
105. Or. 259. 


Tex.—Red River Nat. Bank v. Fer- 
guson, 206 S.W. 923, 109 Tex. 287 [aff 
(Civ.App.) 192 S.W. 1088]. 


Wash.—Tsutakawa v. Kumamoto, 
101 P. 869, 102 P. 766, 53 Wash. 231. 


“The title to an act must express 
the object of a law, and the enact- 
ment itself, without resort to the ti- 
tle, must make the law.” Peo. v. 
Smith, supra. 


5. In re State Highway Route No. 
72,108 A. 820, 265 Pa. 369 [aff 71 Pa. 
Super. 85]. 

6 U.S.—Knowlton v. Moore, 20 S, 
Ct. 747, 178 U.S. 41, 44 L.Ed. 969. 


Cal.—Southlands Co. v. City of San 
Diego, 297 P. 521; Barnes v. Jones, 51 
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in the case of titles,? where the meaning of the en- 
acting clause is clear, it cannot be controlled by 
the arrangement of sections® nor by the headings 
thereof,® especially where the headings have been 
prepared by the compilers and not by the legisla- 
Reference may likewise be made to notes 
written on the face or margin of the original stat- 
ute, in the course of its enactment,’* but not to 
marginal notes inserted only for convenience in 


ture.1° 


examining’ it.?? 


Subtitles, not being parts of acts, do not restrict 


their scope!? nor enlarge it.1+ 
* Act ef congress. 


Cal. 303; Farraher v. Superior Court 
of Kern County, Dept. 8, 187 P. 72, 45 
Cal.App. 4; Alden v. Mayfield, 166 P. 
382, 83 Cal.App. 724; Ex p. Wilson, 
158 P. 1050, 30 Cal.App. 567; San Joa- 
quin &.Kings River Canal & Irriga- 
tion Co. v. Stevenson, 147 P. 254, 258, 
26 Cal.App. 274; Wall Estate Co. v. 
Standard Box Co., 128 P. 1020, 20 Cal. 
App. 311. : 


N.Y.—Peo. v. Lamphier, 172 N.Y.S. 
247, 104 Misc. 622, 37 N.Y.Cr. 113. 


~~ §.D.—State v. Johnson, 124 N.W. 
847, 24 S.D. 590. a 


Va.—Jordan v. Town of South Bos- 
ton, 122 S.B. 265, 138 Va. 838. 


Eng.—Hammersmith, ete., R. Co. v. 
brand wh Re 470 Laide Bryan) Vv. 
Child, 5 Exch. 368; Eastern Counties, 
ete., R. Co. v. Marriage, 9 H.L.Cas. 
$2, 11 Reprint 639. 


Alta.—Finseth v. Ryley Hotel Co., 
Ltd., 3 Alta.L. 281. 


Ont.—Donly v. Homwood, 4 ,Ont. 


App. 555; Lawrie v. Rathbun, 38 U.C. 
Q.B. 255. 
fa] Headings, headnotes, or head- 


lines of sections of codes (i) are 
parts of the statute limiting and de- 
fining the sections to which they re- 
fer (Farraher v. Superior Court of 
Kern County, Department 3, 187 P. 
72, 45 Cal.App. 4; Alden v. Mayfield, 
166) PB. 382, ..332Cal.App. 7243 Ex) p. 
Wilson, 158 P. 1050, 30 Cal.App. 567; 
Wall Hstate Co. v. Standard Box Co., 
128 P. 1020, 20 Cal.App. 311; Peo. ex 
rel. Watson v. Lamphier, 172 N.Y.S. 
247, 104 Misc. 622, 37 N.Y.Cr. 113; Re 
Clearwater Election, 6 Alta.L. 343) 
(2) and should be given effect accord- 
ing to their import (Ex p.-Wilson, su- 
pra; Wall Estate Co. v. Standard Box 
Co., supra) (8) as though they were 
in the body of the act (Farraher y. 
Superior Court of Kern County, Dept. 
3, 187 P. 72, 45 Cal.App. 4; Alden v, 
Mayfield, 166 P. 382, 33 Cal.App. 724). 


[b] Headings of chapters and sec- 
tions are entitled to greater weight 
than the title of the entire act. 
Barnes v. Jones, 51 Cal. 303; Wall HKs- 
tate Co. v. Standard Box Co., 128 P. 
1020, 20 Cal.App. 311; Peo. v. Moly- 
neux, 40 N.Y. 113 [aff.53 Barb. 9]. 


7 See supra text and note 2, 
8. See infra § 651. 


9. Ala.—Hx p. Byrd, 55 So. 203, 172 
Ala. 179. 

Neb.—Security State Bank of Mddy- 
ville v. Adtna Ins. Co., 183 N.W. 92, 
106 Neb. 126. 


N.C.—Dunn vy, Dunn, 155 S.E. 165, 
199 N.C. 535. 


Va.—Chesapeake, ete, R. Co. v. 
Pew, 64 S.E. 35, 109 Va, 288. 


Wash.—State v. Crothers, 203 P. 74, 


118 Wash. 226; State v. Bridges, 53'L.R. 3 G.P. 511. 
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not being required to embrace all its provisions,** 
need not be looked to in ascertaining the inten 


[§ 600] 5. Presumptions To Aid Construction.*” 
Numerous presumptions have been indulged in by 
the courts as aids in the construction of statutes.*® 
Thus it has been presumed that a legislature, in 
passing a statute, knew its own intention,’ that 
the act, when couched in unambiguous language, 
fully expresses that intention,?° that the legisla- 


4,16 


ture acted with a full knowledge of the constitu- 


tional seope of 


its powers,”! of prior legislation 


on the same sybject,*” and of the judicial decisions 


The title to an act of congress, . 


P. 545, 19 Wash. 431. 


Eng.—Union Steamship Co. v. Mel- 
bourne Harbour Trust Com’rs, 9 App. 
Cas. 365. 


6 
Paik Wea Va Currie.) (3:1 6-630. B: 
582. 


10. Mo.—State v. Maurer, 164 S.W. 
551, 255 Mor152, Ann.Cas.1915C 178 
[rev 156 S.W. 991, 174 Mo.App. 162]; 
Southwestern Bell Telephone Co. v. 
Drainage Dist. No. 5 of Pemiscot 
County, (App.) 247 S.W. 494. 


N.Y.—Peo. v. Fishman, 119 N.Y.S. 
89, 64 Mise. 256, 33 N.Y.Cr. 589. 


N.C.—Dunn vy. Dunn, 155 S.H. 165, 
199 N.C. 585; Weesner v. Davidson 
County, 109 S.B. 863, 182 N.C. 604. 


Or.—Upham v. Bramwell, 209 P. 
acai 210=P2706,, 105, Or, 597, 25. AR, 


Philippine.—In re Johnson’s Peti- 
tion, 39 Philippine 156. 


Tex.—Drake v. Yawn, 
248 S.W. 726. 


Va.—Chesapeake & O. Ry. Co. v. 
Pew, 64 S.E. 35, 109 Va. 288. 


But see, Conery v. Waggaman, Mc- 
Gloin (La.) 43 (holding such head- 
ings entitled to some consideration). 


[a] Thus the compiler’s prepara- 
tion of,a heading for a.statute in no 
way affects the construction of the 
language when its meaning is per- 
fectly obvious, but where, in the 
course of a half century, a statute has 
been reénacted time after time and 
the first title is changed and the re- 
enacted ‘statute thereafter bears. sub- 
stantially the amended eaption 
throughout, the court is not at liberty 
to assume that such caption indicates 
merely the compiler’s construetion 
and excludes that of the legislature. 
erate v. Bell, 115 S.E. 190, 184 N.c. 

01. 


11. Bettencourt v. Sheehy, 109 P. 
89, 157 Cal. 698; Peo. v. Richards, 260 
P. 582, 86 Cal.App. 86; Mason vy, Cran- 
bury Tp., 52 A. 568, 68 N.J.Law 149. 

12. Ala.—Board of School Com’rs 
of Mobile County v. American Surety 
nie of New York, 125 So. 906, 220 Ala. 

Iowa.—Cook v. Federal Life Assoc., 
35 N.W. 500, 74 Iowa 746. 


Minn.—State v. Erickson, 198 N.w. 


(Civ. App.) 


1000, 1459 Minn, 287. 
N.Y.—Peo. v. Hartwell, 59 N.R. 
929, 166 N.Y. 361; Waxson Realty 


Corporation v. Rothschild, 237 N.Y.S, 
54, 185 Mise. 124 [rev 241 N.Y.S. 589, 
229 App.Div. 302 (rearg den 243 N.Y.S. 
158, 280 App.Div. 704 [rev 174 N.RB. 
700,255 N.Y. 332)])]. 


Eng.—Sutton vy. Sutton, 22 Ch.D. 
511; Atty.-Gen. v. Great Eastern R. 
Co., 11 Ch.D. 449; Claydon v. Green, 


Ont.—Smith v. Humbervale Ceme- 
tery Co., 8 Ont.W.N. 202; 33 Ont.E 
452, 22 Dom.L.R. 773; Hirshman v. 
vert 11 Ont.W.N. 83 [rev 10 Ont.W.N. 
411]. 

But see Mackey v. Miller, 126 F. 
161, 62 C.C.A. 139 (holding that mar- 
ginal notes in the revised statutes of 
the United States may be referred to 
on questions of construction, as in- 
dicating the intention of congress not 
to alter by revision the substantial 
provisions of previous acts). 


[a] Marginal note to code section 
showing acts from which it was codi- 
fied is entitled to some consideration. 
Lasseter v. O’Neill, 135 S.E. 78, 162 
Ga. 826, 49 A.L.R. 1076 [answer to 
certified questions conformed to 135 
S.H. 224, 36 Ga.App. 55]. 


13. Tennessee Credit Clearing Co. 
v. Lindsey, 35 S.W.(2d) 393, 162 Tenn. 
149; Seven Springs Water Co. v. Ken- 
nedy, 299 S.W. 792, 156 Tenn. 1, 56 
A.L.R. 496. 


14. Tennessee Credit Clearing Co. 
Fgeindsey: 35 S.W.(2d) 393, 162 Tenn. 
149. 

15. See supra § 371. 


16. Hough v. Porter, 95 P. 732, 98 
B1083,)102) P2728) 52 Orgsdss 


17. FOr: 
Construction in favor of validity see 
supra § 183 
Presumptions as to: 
Statutes adopted from other states 
See infra § 627. 
18. See cases infra this section. 


19. Re McKittrick, 59 Ont.L. 199, 
[1926] 4 Dom.L.R. 44. 


20. Coombe v. U. S. ex rel. Selis, 
55 App.D.C. 190, 3 F.(2d) 714. 


21. Cal—French v. Teschemaker, 
24 Cal. 518. 


Idaho.—Hindman v. Oregon Short 
Line R. Co., 178 P, 837, 32 Idaho 1338. 


Mass.—Reynolds Vv. Einterprise 
agen Co., 85-N.E. 110, 198 Mass. 


Miss.—State v. J. J. Newman Lum- 
ber Co., 60 So. 215, 108 Miss. 263, 45 
L.R.A.N.S. 858 [aff 59 So. 923, 102 
Miss. 802, 45 L.R.A.N.S. 851]. 


Ohio.—Anderson y. Silver, 29 Ohio 
C.A,. 465. 


Tex.—Austin v. Cahill, 88 S.W. 542, 
99> Tex. 172, 89 “SIW- 552); “Gounty 
School Trustees of Jackson County v, 
Edna Independent School Dist., (Civ, 
App.) 9 S.W.(2d)~ 506. 

W.Va.—Webb v. Ritter, 54 S.B. 

60 W.Va. 193. tt 


Can.—Hewson v. Ontario Po 
36 Can.S.C. 596. wees 


22. U.S.—The Penza, 9 F.(2d) 527. 
Ark.—Benton y. Willis, 88 S.w. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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under the preéxisting law.28) It 


sumed to have acted with knowledge of the con- 
struction placed on the previous law by executive | 
officers acting under it,24 and also that it acted 
with full information with regard to the subject 


1000, 76 Ark. 448. 


Colo.—Uzzell v. Lunney, 104 P. 945, 
46 Colo. 403. 


Conn.—MacDonald v. Newman, 154 
A. 259; Hartley v. Vitiello, 154 A. 255, 
113 Conn. 74. 


Fla.—Wilson vy. 
50 Fla. 164. 


Ind.—Pittsburgh, C., C. & St. L. Ry. 
Co. v. Home Ins. Co. of New York, 
125 N.H. 427, 73 Ind.App. 226; Steiert 
v. Coulter, 102 N.E. 113, 54 Ind.App. 
643 [mod on other grounds 103 N.H. 
117, 54 Ind.App. 643]; Town of Jasper 
v. Cassidy, 102 N.E. 278, 53 Ind.App. 
678; Johns v.. Town of Sheridan, 89 
N.E. 899, 44 Ind.App. 620. 


State, 39 So. 471, 


Towa.—Iowa Electric Co. v. Scott, 
220 N.W. 333, 206 Iowa 1217; McKin- 
ney v. McClure, 220 N.W. 354, 206 
Iowa 285. 


Ky.—Lanferman v. Vanzile, 150 
S.W. 1008, 150 Ky. 751, Ann.Cas.1914D 
563. 


La.—Knight v. Webster 
School Board, 114 So. 104. 


Mass.—Boston & A. R. Co. v. Pub- 
lic Service Commission, 122 N.H. 384, 
232 Mass. 358; Devney v. City of Bos- 
ton, 111 N.E. 788, 223 Mass. 270. 


Miss.—Ascher & Baxter v. Edward 
Moyse & Co., 57 So. 299, 101 Miss. 36; 
Cumberland Telephone & Telegraph 
Co. v. McDade, 54 So. 450; Cumber- 
land Telephone & Telegraph Co. v. J. 
Y. Harris & Co., 54 So. 450; -Cumber- 
land Telephone & Telegraph Co. v. 
Patrick & Smith, 54 So. 450; Cumber- 
land Telephone & Telegraph Co. v. 
McCorkle, 54 So. 450; Cumberland 
Telephone & Telegraph Co. v. State, 54 
So. 446, 99 Miss. 1. 


Mo.—McKenzie v. Missouri Stables, 
(App.) 34 S.W.(2d) 136; State ex rel. 
Case v. Wilson, 132 S.W. 625, 151 Mo. 
App. 723; Sikes v. St. Louis & S. F, 
R. Co., 105 S.W. 700, 127 Mo.App. 326; 
Reed v. Goldneck, 86 S.W. 1104, 112 
Mo.App. 310. 


Mont.—McLean v. Moran, 99 P. 836, 
38 Mont. 298. 


Neb.—Morgan y. Falls City, 174 
N.W. 421, 103 Neb. 795. 


Nev.—Clover Valley Land & Stock 
Co. v. Lamb, 187 P. 723, 43 Nev. 375; 
Gill v. Goldfield Consol. Mines Co., 176 
P. 784, 184 P. 309, 43 Nev. 1. 


N.J.—West Shore R. Co. v. State 
Board of Taxes and Assessment, 104 
A. 335, 92 N.J.Law 332 [aff 106 A. 8938, 
92 N.J.Law 648]; In re Gopsill’s Es- 
tate, 77 A. 793, 77 N.J.Hq. 215. 


N.Y.—In re Simmons, 88 N.E. 1132, 
195 N.Y. 573; Davis v. Supreme Lodge 
K. H., 58 N.H. 891, 165 N.Y. 159; Inre 
Simmons, 114 N.Y.S. 571, 180 Avp,Div. 
350 [aff 88 N.E. 1132, 195 N.Y. 573 (aff 
sub nom. In re Board of Water Sup- 
ply of City of New York, 109 N.Y.S. 
1054, 58 Misc. 607) ]. 

N.c.—_ Board of Com’rs of Orange 
County v. Bain, 92 S.H. 176, 173 N.C. 
377; People’s Bank v. Loven, 90 S.E. 
948, 172 N.C. 666; Raeford Lumber 
Co. v. Rockfish Trading Co., 79 S.E. 
627, 163 N.C. 314. 


N.D.—Eddy v. Krekow, 
225, 54 N.D. 220. 


Ohio.—American Woodenware Mfg. 


Parish 


209 N.W. 
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is likewise pre- 


{ Co. v. Schorling, 117 N.B. 366, 96 Ohio 
St. 305, Ann.Cas.1918D 318; Pierson 
v. Pierson, 5 OhioN.P.N.S. 235. 


Tex.—F reels v. Walker, (Commn. 
App.) 26 S.W.(2d) 627 [reh den 35 
S.W.(2d) 408]; State v. Anderson, 
(Commn.App.) 26 S.W.(2d) 174, 69 
ACL.R. 233; Knox v. State, 22 S.w. 
(2d) 932, 1173 Tex.Cr. -373. 


Utah.—Lavagnino vy. Uhlig, 71 P. 
1046, 26 Utah 1, 99 Am.S.R. 808 [aff 
hae 716, 198 U.S. 443, 49 L.Ed. 


Vt.—State v. Rutland R. Co., 71 A. 
MOTE VCE Note 30.83 


Wash.—Benn vy. Grays Harbor 
County, 173 P. 632, 102 Wash. 620. 


W.Va.—State v. Harden, 58 S.E. 715, 
60 S.E. 394, 62 W.Va. 3138. 


Wyo.—Morrison v. Cottonwood De- 
yohepmene Co.;) 266" Pv LL7,..38 Wyo. 


23. U.S—Thompson v. U. S., 38 
S.Ct.*349, 246 U.S. 547, 62 L.Ed. 876 
faff 51 Ct.Cl. 510]; In re Lloyds of 
Texas, 43 F.(2d) 383; Snare & Triest 
Cov. U. S:, 50°Ct.Cl. 204. 


Ark.—Merchants’ Transfer & Ware- 
house Co. v. Gates, 21 S.W.(2d) 406, 
180 Ark. 96; Rhodes v. Cannon, 164 
S.W. 752, 112 Ark. 6. 


. Cal.—Robertson v. Langford, 273 P. 
150, 95 Cal.App. 414. 


Conn.—Silver v. Silver, 143 A. 240, 
108 Conn. 371, 65 A.L.R. 943 [aff 50 
S.Ct. 57, 280 U.S. 117, 74 L.Hd. 221, 65 
A.TR. 9391: 


I1l.—City of Decatur v. German, 142 
N.E. 252, 310 Til. 591; American Guar- 
anty Co. v. State Bank of East Lynn, 
244 Tll.App. 16. 


Ind.—Harter v. Board of Com’rs of 
Boone County, 116 N.E. 304, 186 Ind. 
301 [transf Appellate Court, 114 N.E. 
321, 63 Ind.App. 701]; State v.. Board 
of Com’rs of Vanderburgh County, 94 
N.E. 716, (175 Ind. 400; Steiert v. 
Coulter, 102 N.E. 113, 54 Ind.App. 643 
[mod on other grounds, 103 N.E. 117, 
54 Ind.App. 643]; Johns v. Town of 
Sheridan, 89 N.E. 899, 44 Ind.App. 620. 


Miss.—Ascher & Baxter v. Edward 
Moyse & Co., 57 So. 299, 101 Miss. 36. 


Nev.—Martin v. Duncan Automo- 
bile Col; 296 P. 24; Hoyt v. Paysée, 
269 P.. 607, 51 Nev. 114, 60 A.L.R. 819. 


N.Y.—Kent v. Jamestown St. R. Co., 
98 N.E. 664, 205 N.Y. 361; Pouch v. 
Prudential Ins. Co., 97 N.E. 731, 204 
N.Y. 281, Ann.Cas. 1918C 1191; Peo. 
v. Terry, 14 N.E. 815, 108 N.Y. 1; Hew- 
lett v. Elmer, 8 N.E. 387, 103 N.Y. 156. 


N.C.—Raeford Lumber Co. v. Rock- 
fish Trading Co., 79 S.E. 627, 163 N.C. 
314. 

Ohio.—American Woodenware Mfg. 
Co. v. Schorling, 117 N.E. 366, 96 Ohio 
St. 305, Ann.Cas.1918D 318. 


Pa.—Balcom vy. Moon, 1 Pa.Co. 296. 


Tenn.—Walker v. Bobbitt, 88 S.W. 
327, 114 Tenn. 700. 

Tex.-—Koy y. Schneider, 218 S.W. 
479, 221 S.W. 880, 110 Tex. 369; State 
y. Duke, 137 S.W. 654, 138 S.W. 385, 
104 Tex. 355; State v. Anderson, 
(Commn.App.) 26 S.W.(2d) 174, 69 
A.L.R. 238; Stephenson v. Nichols, 
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matter of the statute?® and with knowledge of the 
rules of statutory construction.2® 
that the legislature acted from honorable motives,?7 
that it did not intend to overthrow established prin- 
ciples of law,?® or make any alteration in the ex- 


It is presumed 


(Commn.App.) 286 S.W. 197 [aff (Civ. 
App.) 272 S.W. 220]; Knox vy. State, 
22 S.W.(2d) 932, 113 Tex.Cr. 373. 


W.Va.—Daniel v. Simms, 39 S.E. 
690, 49 W.Va. 554. 


_Can.—Canadian Pac. R. Co. vy. Al- 
bin, 59 Can.S.C, 151. 


_[a] Bule applied.—Where a deci- 
Sion of the supreme court that a con- 
tract of insurance could be by parol 
by mutual consent was followed by 
enactment of the present insurance 
statute, which does not prohibit such 
a parol contract, the inference arises 
that the legislature sanctioned the 
rule laid down by the supreme court. 
Republic Ins. Co. v. Poole, (Tex.Civ. 
App.) 257 S.W. 624. 7 


_ [b] Common law.—The legislature 
in enacting a statute is presumed to 
have been acquainted with the com- 
mon law. Transit Commission’ v. 
Long Island-R. Co., 171 N.E. 565, 253 
N.Y. 345. 


24, State Board of Land Com’rs y. 
Riri, 190 Ps 59,-56- Utahe218 State 
eee Ris Cone tbe Ase LST Sila 


25 U.S.—Irving Bank-Columbia 
Trust Co. v. New York Rys. Co., 292 
F, 429 [aff 292 Fed. 440]. 


Ark.—Summers v. Cole, 223 S.w. 
721, 144 Ark. 494, i 


Iowa.—State v. Higgins, 95 
244, 121 Iowa 19. 


Mo.—Cape Girardeau-Jackson In- 
terurban Ry. Co. v. Light & Develop- 
ment Co. of St. Louis, 210 S.W. 361, 
2UL Mo. 579. / 


N.W. 


N.Y.—Peo. ex rel. Postal Telegraph- 
Cable Co. v. State Board of ‘Tax 
Com’rs, 120 N.H) 192, 224-N.Y. 167; 


Peo. ex rel. Interborough Rapid 
Transit Co. v. O’Donnel, 95 N.B. 762, 
202 N.Y. 313; Cox v. New York, 9 N.E. 
48, 103 N.Y. 519. 


N.C.—Board of Cora’rs of Orange 
County v. Bain, 92 S.H. 176, 173. N.C. 
31 T. 


Tenn.—City of Memphis y. Hill, 208 
S.W. 613, 141 Tenn. 250. ; 


Va.—Landers’ v. _Commonwealth, 
101 S.H. 778, 126 Va. 780. 


W.Va.—State v. Harden, 58 S.E. 715, 
60 S.E. 394, 62 W.Va. 3138. 


Eng.—Beaden v. King, 9 Hare 499, 
22 L.J.Ch. 111, 41 Hng.Ch. 499, 68 Re- 
print 608. 


26. Peo. v. Woodworth, 230 N.W. 
211, 250 Mich. 436; Peo. v. Lowell, 
230. N.W. 202, 250 Mich. 349; State v. 
Hall, 165 P.-757,. 58 Montz 595; wien 
tieth Street Bank v. Jacobs, 82 S.E. 
320, 74 W.Va. 525, Ann.Cas.1917D 695. 


27. Milner v. Pensacola, 17 F.Cas, 
No. 9,619, 2 Woods 632; Building Co. 
of Cohen Bros. v. Levy, 202 N.Y.S. 
181, 121 Misc. 614. 


28. U.S.—Robertson v. Railroad 
Labor Board, 45 S.Ct.- 621, 268 U.S. 
619, 69 L.Ed. 1119 [reversing 3 F.(2d) 
488]; United States v. Alamogordo 
Lumber Co., 202 F. 700, 121 CCA, 
162; Waltham Watch Co. v. Keene, 
202>K.. 225 [afi 209. Kk. 1007, 126 CCA: 
668]. 

Ala.—Goodman v. Carroll, 87 So. 
368, 205 Ala. 305; Cloverdale Homes 
v. Town of Cloverdale, 62 So. 712, 182 
Ala. 419, 47 L.R.A.N.S. 607. 


Cal.— Lowe v. Yolo County Consol. 
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isting law beyond what it explicitly declares either 
expressly or by necessary implication,”® 
its enactments an extraterritorial operation.*®° 


Water Co., 96 P. 379, 8 Cal.App. 167. | 


Colo.—Uzzell v. Lunney, 104 P. 945, 
46 Colo. 403; Griswold v. Griswold, 
129 P. 560, 23 Colo.App. 365. 

Fla.—State v. Sheats, 83 So. 508, 78 
Fla. 583. 


Ill—McDonald v. City of Spring 
Valley, 120 N.E. 476, 285 Ill. 52, 2 
A.L.R. 1359 [rev 209 Ill.App. 7]. 


La.—Wagner v. Kenner, 2 Rob. 1290. 


Me.—Haggett v. Hurley, 40 A. 561, 
91 Me. 542, 41 L.R.A. 362. 


Mich.—Bandfield v. Bandfield, 75 
N.W. 287, 117 Mich, 80, 72 Am.S.R. 
550, 40 L.R.A, 757. 


Mo.—Boonville v. Ormrod, 26 Mo. 
193. : 


Nev.—National Mines Co. v. Sixth 
Judicial Dist. Court Humboldt Coun- 
ty, 116 P. 996, 34 Nev. 67. 


N.Y.—Peo. ex rel. Desiderio v. Con- 


polly 207 N.Y.S. 525, 212 App.Div. 
102. 

Ohio.—Manuel v. Manuel, 13 Ohio 
St. 458. 


Okl.—State v. Hooker, 98 P. 964, 22 
Okl. 712. 


Pa.—Big Black Creek Imp. Co. v. 
Com., 94 Pa. 450; Fuellhart v. Blood, 
21 Pa.Co. 601. 


Porto Rico.—Quinones vy. Costello, 
16 Porto Rico 467. 


Vt.—State v. Central Vermont R. 
he 71 A. 193, 81 Vt. 459, 21 L.R.A.N.S. 


W.Va.—Webb v. Ritter, 54 S.E. 484, 
60 W.Va. 193. 


Wis.—In re Johnson’s Will, 183 N. 
W. 888, 175 Wis. 1 


Can.—City of Levis v. Begin, [1926] 
Can.S.C. 65, [1926] 1 Dom.L.R. 610. 


B.C.—In re French, LB: Coat 


Dom.L.R. 80. 


Ont.—Pringle vy. Stratford, 14 Ont. 
ie 487, 15 Ont.W.R. 38, 20 Ont.L. 


[a] Rule applied.—Court could 
not presume that the legislature in- 
tended a statute specifically applica- 
ble to ejectment, unlawful entry, or 
detainer to apply to all controversies 
involving title to land. U. S. v. 
Grogg, 9 F.(2d) 424. 


{[b] General statute.—In determin- 
ing the meaning of a statute, it will 
be prasumed that the legislature did 
not intend to violate a general statute 
or system of statutory provisions. 
Coal & Coke Ry. Co. v. Conley, 67 S.E. 
613, 67 W.Va. 129. 


[c] Immemorial customs are pre- 
sumed to have been always in the 
mind of the legislature in enacting 
legislation. In re Kreeger’s Hstate, 
121 A. 109, 277 Pa. 326, 28 A.L.R. 669. 


[d] Policy of state.—(1) While 
the legislature had power to over- 
turn the steady unbroken policy of 
the laws of the state to protect the 
property of the wife from the debts 
of her husband, it is to be assumed 
that, in the execution of such a pur- 
pose, the proposed law would use lan- 
guage so plain and certain that it 
would need no construction. Red 
River Nat. Bank v. Ferguson, 206 


STATUTES 


2 


® or to give 
Pre- 


S.W. 923, 109 Tex. 287 [aff (Civ.App.) 
192 S.W. 1088]. (2) After a_ statu- 
tory policy has long been established 
and is well defined, it will not be pre- 
sumed to be departed from or aban- 
doned. Griswold v. Griswold, 129 P. 
560, 23 Colo.App. 365. 


29. Goodman v. Carroll, 87 So. 368, 
205 Ala. 305. 


380. New York Cent. R. Co. v. Chis- 
holm, 45 S.Ct. 402, 268 U.S. 29, 69 L. 
Ed. 828, 38 A.L.R. 1048 [decision' cgn- 
formed to answer certified question 
5 F.(2d) 1018]; Sandberg v. McDon- 
ald, 39 S.Ct. 84, 248 U.S. 185, 63 L.Ed. 
200 [aff sub nom. The Talus, 248 F. 
670, 160 C.C.A. 570 (rev 242 F. 954 
[cert gr sub nom. Sanberg v. McDon- 
ald, 38 S.Ct. 345, 246 U.S. 669, 62 L.Ed. 
930])]; State v. Lancashire F. Ins. 
Co., 51 S.W. 6338, 66 Ark. 466, 45 L.R.A. 
348; Walbridge v. Robinson, 125 P. 
812, 22 Idaho 236; Wagner v. Western 
Union Telegraph Co., 133 S.W. 91, 152 
Mo.App. 369. 


81. See infra § 694. 


32. U.S.—City of Jamestown 
Pennsylvania Gas Co., 1 ¥. (2d) 871 
[mod 263 F. 437, 264 F. 1009]; *Har- 
ris v. Bell, 250 F. 209, 162 C.C.A. 345 
[aff 235 F. 626, and aff 41 S.Ct. 49, 254 
U.S. 108, 65. L.Ed. 159]. 


Cal.—Ex p. Haines, 234 P. 883, 195 
Cal. 605; In re Mitchell, 52 P. 799, 120 
Cal. 384. 


Del.—Mackenzie Oil Co. v. Omar 
yee & Gas Co., 120 A. 852, 14 Del.Ch. 
6. 


Tll.— Village of Glencoe v. Olson, 
148 N.E. 78, 317 Ill. 268; Village of 
Glencoe v. Hurford, 148 N.E. 69, 317 
Ill. 203; Mitchell v. Lowden, 123 N.E. 
566, 288 Ill. 327. 


Agel ease v. Clinton, 28 La.Ann. 


Vv. 


Me.—Brackett v. Chamberlain, 98 A. 
933, 115 Me. 355. 


Mich.—Miller v. City of Detroit, 121 
N.W. 490, 156 Mich. 630, 132 Am.S.R. 
537, 16 Ann.Cas, 832. 


Mont.—School Dist. No. 18 of Pon- 
dera Sones. v. Pondera County, 297 


Nev.—Board of Com’rs 
County v. Schmidt, 
Nev. 456. 


N.Y.—Archer v. Equitable Life As- 
sur. Soc. of United States, 112 N.E. 
433, 218 N.Y. 18; Peo. v. Feitner, 61 
N.E. 280, 168 N.Y. 360. 


N.C.—Board of Com’rs of Orange 
St v. Bain, 92 S.BH. 176, 173 N.C. 


of Nye 
167 P. +1073, 39 


Ohio.—State v. Bateman, 164 N.E. 
516, 119 OhioSt. 475. 


Tex.—Lydick vy. State Banking 
Board of Texas, 11 S.W.(2d) 505, 12 
S.W.(2d) 954, 118 Tex. 168; Lacy v. 
State Banking Board, 11 S.W.(2d) 496, 
118 Tex. 91; First Nat. Bank of Long- 
view v. State Banking Board, 11 S.W. 
(2d) 505, 118 Tex. 90. ; 


ieee Te ene v. Fraser, 48 Can.S.C, 


Alta.—Black Diamond Oil Fields, 
Ltd. v. Carpenter, 9 Alta.L. 121. 


[a] Effect of literal construction. 
—The fact that the enforcement of a 
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sumptions are also indulged against any retrospec- 
tive operation,®! and against any unjust®*? or ab- 
surd?? or unreasonable** consequences, and against 


statute according to its literal import 
will prohibit necessary and useful 
acts raises a presumption that it was 
not the intent of the legislature so to 


operate. Peo. v. Earl, 124 P. 887, 19 
Cal.App. 69. 
33. Cal.—Ex parte Washer, 254 P. 


951, 200 Cal. 598; Ex p. Haines, 234 P. 
883, 195 Cal. 605. 


Colo.—Dekelt v. Peo., 99 P. 330, 44 
Colo. 525. 


Ill.— Louisville & N. R. Co. v. In- 
dustrial Board of Illinois, 118 N.E. 
483, 282 Ill. 1836; New York Cent. R. 
Co. v. Stevenson, 115 N.H. 633, 27% 
Ill. 474; Uphoff v. Industrial Board 
of Illinois, 111 N:B. 128, 271 Ill. 312, 
L.R.A.1916E 329, Ann.Cas.1917D 1. 


Iowa.—In re King, 75 N.W. 187, 105 
Iowa 320. 


Ky.—County Board of Education of 
Daviess County v. Fiscal Court of 
Ar ees County, 298 S.W. 185, 221 Ky. 
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Me.—Brackett y. Chamberlain, 98 A- 
933, , 1155 Me., 330. 


Mo.—State ex rel. American Mfg. 
Co. v. Koeln, 211 S.W. 31, 278 Mo. 28; 
Joplin Supply Co. v. West, 130-S.W. 
156, 149 Mo. App. 78. 


N.J.—Walker v. Board of Chosen 
Freeholders of Essex County, 82 A. 
422, 82 N.J.Law 348. 


N.Y.—Johanns v. Ficke, 121 N.E. 
358, 224 N.Y. 513; Travelers’ Ins. Co. 
v. Louis Padula Co., 121 N.E. 348, 224 
N.Y. 397; Peo. v. Ahearn, 89 N.E. 930, 
196 N.Y. 221, 26 L.R.A.N.S. 1153; Peo. 
ex rel. Barnes v. Warden of Work- 
house, 215 N.Y.S. 110, 127 Mise. 224. 


N.D.—Village of North Fargo vy. 
rane of Fargo, 192 N.W. 977, 49 N.D. 


Okl.—Protest of Chicago, R. I. & P. 
Ry. Con2# 9 Pe alos 


Or.—MacVeagh v. Multnomah 
County, 262 P. 248, 123 Or. 345 [mod 
270 P. 502, 126 Or. 417]. 


Pa.—Com,. v. American Base Ball 
on of Philadelphia, 8 Pa.Dist.&Co. 


Tex.—Red River Nat. Bank v. Fer- 
guson, 206 S.W. 9238, 109 Tex. 287 [aft 
(Civ.App.) 192 S.W. 1088]; Hunter v. 
Whiteaker & Washington, (Civ.App.) 
230 S.W. 1096. 


Wis.—Weiberg v. Kellogg, 205 N. 
W. 896, 188 Wis. 97; State v. Thomas, 
136 N.W. 623, 150 Wis. 190. a 


34. National Surety Co. v. Schafer, 
140 P. 199, 57 Colo. 56; In re Merrill, 
102 A. 400, 88 N.J.Eq. 261; Peo. v. 
Santoro, 128 N.E. 234, 229 N.Y. 277; 
Peo. ex rel. Municipal Gas Co. of City 
of Albany v. Public Service Commis- 
sion, Second Dist., 120 N.E, 132, 224 
N.Y. 156; Matter of Meyer, 103 N.E. 
718, 209 N.Y. 386, L.R-A.1915C 615, 
Ann.Cas.1915A 263; Hand v. Frazer, 
248 N.Y.S. 557, 189 Misc. 446 [aff 250 
N.Y.S. 947, 233 App.D.C. 800]; Lydick 
v. State Banking Board of Texas, 11 
S.W.(2d) 505, 12 S.W.(2d) 954,118 
Tex. 168; Lacey v. State Banking 
Board, 11 S.W.(2d) 496, 118 Tex. 91; 
First Nat. Bank of Longview v. State 
Banking Board, 11 S.W.(2d) 505, 118 
Tex. 90; Austin v. Strong, 1 S.W.(2d) 
872,-3 S.W.(2d) 425, 117 Tex. 263. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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any hasty,** useless,?* or meaningless? legislation, 
or contradictory provisions®® or inadvertent omis- 
sions*® or oversights,*® or intent that a statute re- 
lating to one subject should encroach on matter 
relating to a different subject, against any pur- 
pose other than that clearly expressed in the cap- 
tion,*? against legislation by implication,‘® against 
any purpose or object hostile to religion,** and 
against any intention of the legislature to abandon 
its rights*® or to infringe those of the codrdinate 


35. De Haven Mfg. Co. v. U. S., 31 
F.(2d) 999. 


36. 'U.S—M. H. Pulaski Co. v. 
United States, 6 Ct.Cust.App. 291. 


Colo.—New York Indemnity Co. v. 
Industrial Commission of Colorado, 
281 P. 740, 86 Colo. 364. 


Fla.—Girard Trust Co. v. Tampa- 
shores Development Co., 117 So. 786, 
95 Fla. 1010. 


Iowa.—Farley Drainage Dist. No. 
7 of Hamilton County v. Big Four 
Joint Drainage Dist., 221 N.W. 589, 
207 Iowa 970. 


Mass.—Boston & A. R. R. v. City of 
Boston, 175 N.E. 740; Morse v. City 
of Boston, 148 N.E. 813, 253 Mass. 247. 


Mo.—State ex rel. McAllister v. 
Dunn, 209 S.W. 110, 277 Mo. 38. 


N.Y.—In re Rouss, 116 N.E. 782, 221 
N.Y. 81; In re Terry’s Estate, 112 
N.E. 931, 218 N.Y. 218. 


S.C.—Graham v. State, 96 S.H. 138, 
109 S.C. 361. 


[a] Thus 
statute enacted to effectuate a consti- 
tutional provision was intended to be 
adequate for that purpose. Thrift v. 
Thrift, 75 A. 484, 30 R.I. 357. 


{b] Effectiveness as whole.—(1) 
It will be presumed that the Legis- 
lature in enacting a statute intended 
to give full effect to all sections of 
the act. State ex rel. Dean v. Daues, 
14 S.W.(2d) 990, 321 Mo. 1126 [quash- 
ing op (App.) 1 S.W.(2d) 235, and op 
conformed to 15 S.W.(2d) 1116]; 
State v. Theodore, (Mo.) 191 S.W. 
422: State v. Reno Brewing Co., 178 
P, 902, 42 Nev. 397. (2) The presump- 
tion that the framers of an act in- 
tended not only to give effect to the 
main legislative intent, but also to its 
several parts, words, clauses, and 
sentences, is removed only when it 
appears that effect cannot be given to 
the paramount purpose unless partic- 
ular words or clauses are rejected or 
without limiting or expanding their 
literal import. State v. Reno Brew- 
ing Co., supra. 


37. National Bank of the Repub- 
lic v. Current, 134 S.W. 479, 142 Ky. 
353; Allen v. Commonwealth-Atlantic 
Nat. Bank of Boston, 143 N.E. 149, 
248 Mass. 302; In re Prudential Trust 
Co., 138 N.E. 702, 244 Mass. 64; Peo- 
ple’s Bank v. Loven, 90 S.E. 948, 172 
N.C. 666; Buckle v. Ogden Furniture 
& Carpet Co., 216 P. 684, 61 Utah 559. 


38. Ala—Blumberg Shoe Co. v. 
Phoenix Assur. Co., Limited, of Lon- 
don, 84 So. 763, 203 Ala. 551. 

Cal.—Ex p. Haines, 234 P. 883, 195 
Cal. 605. 

Me.—Brackett v. Chamberlain, 98 
A, 933, 115 Me. 335. 

Nev.—Board of Com’rs of Nye 
County v. Schmidt, 157 P. 1073, 39 
Nev. 456. 

Va.—Hoffer Bros. v. Smith, 138 S.E. 
474, 148 Va. 220. 
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[a] Thus where the legislative 
body manifests a definite purpose in 
an act, it will be presumed that in 
furtherance of such purpose the law- 
making power formulated the subsid- 
iary provisions in harmony therewith. 
Board of Com’rs of Nye County v. 
Schmidt, 157 P, 1073, 39 Nev. 456. 


39. De Haven Mfg. Co. v. U. S., 31 
F.(2d) 999; Ohio Savings & Trust Co. 
v. Schneider, 159 N.E. 338, 25 Ohio 
App. 259; In re Appeal from Ordi- 
nance of City of Pittsburgh, 99 Pa. 
Super. 467 [aff sub nom. Appeal of 
Snyder, 153 A. 436, 302 Pa. 259]. 


seer Hamamo v. Miyake, 24 Hawaii 


41. First Nat. Bank v. De Berriz, 
105 S.E. 900, 87 W.Va. 477. 


[a] Implication raised out of one 
statute cannot prevail over express 
provisions of another. First Nat. 
Bank v. De Berriz, 105 S.E. 900, 87 
W.Va. 477. 


42. Moler v. Whisman, 
985, 243 Mo. 571, 


147 S.w. 
40 L.R.A.N.S. 629, 
Ann.Cas.1913D 392; Hennessy v. Au- 
tomobile Owners’ Ins, Ass’n, (Tex. 
Commn.App.) 282 S.W. 791, 46 A.L.R. 
521 [rev (Civ.App.) 273 S.W. 1024]. 


43. West Glendale M. EH. Church v. 
McClellan, 267 P. 705, 204 Cal. 697; 
First M. EK. Church of Santa Monica 
v. Los Angeles County, 267 P. 703, 204 
Cal. 201. 


44. Holy Trinity Church v. U. S., 
12° S.Ct. 511, 143 U:S. 457, 36 L.bd, 
226; De Hasque v. Atchison, T. & S. 
ERY. Con) LBV Pris, 68 OKI 183) Tok: 
A.1918F 259. : 


45. Republic Bank v. 
County, 21 Ill. 53. 

46. Lyman v. Gramercy Club, 50 
N.Y.S. 1004, 28 App.Div. 30. 


47. Slater v. Ellis County Levee 
Improvement Dist. _No. 9, (Tex. 
Commn.App.) 36 S.W.(2d) 1014. 


48. U.S.—Refling vy. Burnet, 47 F. 
(2d) 859. 


Hamilton 


Cal.—Los Angeles County Vv. 
Graves, 290 P. 444; Lundquist v. 
Lundstrom, 270 P. 696, 94 Cal.App. 
109. 


Fla.—State v. Tunnicliffe, 124 So. 


279, 98 Fla. 731. 


Ind.—Young v. State, 141 N.E. 309, 
194 Ind. 221. 


Mont.—State v. Hays, 282 P. 32, 35, 
86 Mont. 58 [cit Cyc]; Northern Pac. 
R. Co. v. Sanders County, 214 P. 596, 
66 Mont. 608. 


N.C.—People’s Bank v. Loven, 90 
S.E. 948, 172 N.C. 666; Nance v. South- 
ern R, Co., 63 S.E. 116, 149 N.C. 366. 


Ont.—Re McKittrick, 59 Ont.L. 199, 
[1926] 4 Dom.L.R. 44. 


49. U.S.—Mannington v. Hocking 
Valley Ry. Co., 183 F. 1338. 


Mass.—Commonwealth v. Tsoupra- 


kakis, 166 N.B. 855, 267 Mass, 496. 


Mich.—City of Detroit v. Redford 


departments of government.‘¢ 
that a statute was passed with the intent that it 
should have the same effect as that given by the 
courts to previous similar statutes.*7 


‘Words used. In the construction of a statute it 
will be presumed that the legislature understood 
the meaning of the words it used,#® that it intended 
to use them,*® and, unless the popular meaning is 
vague and indefinite,°° that it used them in their 
ordinary and common meaning® or in their tech- 
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It will be presumed 


Tp., 235 N.W. 217, 253 Mich. 453. 


Mont.—Northern Pac. Ry. Co. v. 
Raton County, 214 P. 596, 66 Mont. 


N.Y.—In re Whitman, 173 N.Y.S. 
158, 185 App.Div. 228 [aff 173 N.Y.S. 
516, 105 Misc. 74 and aff 121 N.E. 485, 
225 N.Y. 21]. 


Tex.—Gulf, C. & SS. F. Ry. Co: v. 
Blum Independent School Dist., (Civ. 
App.) 143 -S.W. 353. 


Ont.—Re McKittrick, 59 Ont.L. 199, 
[1926] 4 Dom.L.R. 44. 


[a] Meaning defeating purpose.— 
The court cannot assume lawmakers’ 
intent to giye word a meaning defeat- 
ing purpose of act. State v. Miller, 
300°S.W. 765, 318 Mo. 581. 


50. Succession of Baker, 55 So. 714, 
129 La. 74, Ann.Cas.1912D 1181. 


51. U.S.—Berens v. Byram, 26 F. 
(2d) 953; Towne v. Hisner, 242 F. 702; 
United States v. Shing Shun & Co., 
173 F. 844; Apperson v. Memphis, 1 
F.Cas.No. 497, 2 Flipp. 363. 


Ala.—Board of Education of Jeffer- 
son County vy. State, 131 So. 239, 222 
Ala. 70. 


Ariz—Arizona Bastern R. Co. v. 
State, 242 P. 870, 29 Ariz. 446. 


Ark.—Ouachita Power Co. v. Donag- 
hey, 152 S.W. 1012, 106 Ark. 48, Ann. 
Cas.1915A 447, 


Colo.—People v. Elliff, 219 P.| 224, 
74 Colo, 81. 


Conn.—Corbin vy. Baldwin, 101 A. 
834, 92 Conn. 99; Southington vv. 
Southington Water Co., 69 A. 1023, 30 
Conn. 646, 658, 13 Ann.Cas. 411. 


Fla.—Smith v. State, 85 So. 911, 80 
Fla. 315. 


1ll.—Board of Education of School 
Dist. No. 41 v. Morgan, 147 N.E. 34, 
316 Ill. 143. 


Ind.—Hasely v. Ensley, 82 N.H. 809, 
40 Ind.App. 598. 


Iowa.—Anderson v. Jester, 221 N. 
W. 354, 206 Iowa 452. 


Ky.—Barron v. Garland, 115 S.W. 
789; Barron v. Kaufman, 115 S.W. 
787, 131 Ky. 642. 


Miss.—State v. J. J. Newman Lum- 
ber Co., 60 So. 215, 108 Miss. 268, 45 
L.R.A.N.S. 858 [aff 59 So. 923, 102 
Miss. 802, 45 L.R.A.N.S. 851]. 


Mo.-—_State v. Plotner, 222 S.W. 767, 
283 Mo. 83; State ex rel. Williams v. 
Purl, 128 S.W. 196, 228 Mo. 1; State 
ex rel. Applegate v. Taylor, 123 S.W. 
892, 224 Mo. 393; Corry v. Majestic 
Mfg. Co., 181 S.W. 1076, 198 Mo.App. 
77. 


Mont.—State v. Hays, 282 P. 32, 35, 
86 Mont. 58 [cit Cyc]; Morrison v. 
Farmers’ & Traders’ State Bank, 225 
P. 123, 70 Mont. 146; State v. Cronin, 
109 P. 144, 41 Mont. 293. 


Neb.—Lincoln Gas & Electric Light 
Co. v. Watkins, 204 N.W. 391, 113 Neb. 
619; Cram v. Chicago, B. & Q. Ry. Co., 
123 N.W. 1045, 85 Neb. 586, 26 L.R.A, 
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nical sense if they have a well 
meaning,°? or, if they have a well 


nificance, that they were used in that sense.°? Thus 
words which have been defined by statute’* or which 
have previously been given a well defined meaning 
by the courts, are presumed to have that same mean- 
ing in the statute.®°* It is presumed that the words 
were used with reference to the subject matter of 


the act,°® that some effect is to be 


that no exceptions are to be made to general lan- 
guage,°*® and that a word is used in the same: sense 


throughout the act.°°® 


Correctness of construction. 
interpretation has been placed on 


court and the legislature at its subsequent meet- 


N.S. 1028, 19 Ann.Cas. 170 [aff 33 S.Ct. 
437, 228 U.S. 70, 57 L.Ed. 734, and reh 
den 122 N.W. 31; 84 Neb. 607, 26 L.R. 
A.N.S. 1022]. 


N.J.—Heston v. Atlantic City, 
A. 820, 93 N.J.Law 317. 


N.Y.—People v. Blood, 207 N.Y.S. 
210, 124 Misc. 196 [rev 212 N.Y.S. 206, 
214 App.Div. 302]; Skinner v. Tib- 
bitts, 18 N.Y.Civ.Proc. 370, 

N.D.—Continental Hose Co. v. Far- 
go, 114 N-W. 834, 17 N.D. 5. 


Ohio.—State v. Fabin, 4 OhioN.P. 
N.S. 288; Cooper v. Com’rs of Van 
Wert County, 4 OhioN.P.N.S. 185. 


Or.—Varrelman v. Flora Logging 
Con git Pe Of, 286 P5641 2902. 751, 


107 


133 Or. 541 [appeal dism, 51 S.Ct. 
214]. 
Pa.—Commonwealth Vv Quaker 


City’ Cab Co., 134 A. 404, 287 Pa. 161 
breve 4S SCty 553502 (ily UL See oS Ogle > Le 
Ed. 927]; Marsh v. Groner, 102 A. 127, 
258 Pa. 473, L.R.A. 1918F 213; In re 
Road from Houston to Canonsburg, 8§ 
Pa.Dist.&Co. 89; Com. v. Kebort, 13 
Pa.Dist. 677. 


Va.—Norfolk, ete., Traction ‘Co. v. 
Ellington, 61 S.H. 779, 108 Va. 245, 17 
L.R.A.N.S. 117. 


Wyo.—Ward v. Board of Com’rs of 
sae County, 256 P. 1039, 86 Wyo. 


52. Rose v. Franklin Life Ins. Co., 
132 S.W. 613, 153 Mo.App. 90. 


53. U.S.—Central Union Trust Co. 
of New York v. Edwards, 287 F. 324 
[aff 282 F. 1008, cert den 43 S.Ct. 521, 
262 U.S. 744, 67 L.Ed. 1211, and error 
dism 45 S.Ct. 89, 266 U.S. 579, 69 L.Ed. 
451]. 

Me.—Portland Terminal Co. v. Bos- 


ics & M. R. R., 144 A. 390, 127 Me. 


Mont.—Smith v. Iron Mountain 
Tunnel Co., 125 P. 649, 46 Mont, 13 
Ann.Cas.1914B 551. 


Nev.—In re Lewis’ Mstate; 159 P. 
961, 39 Nev. 445. 


N.Y.—Moskowitz v. Marrow, 167 N. 
BE. 506, 251 N.Y. 380, 66 A.L.R. 870; 
Goodier v. National Surety Co., 210 
N.Y.S. 88, 125 Misc. 65. 


Ohio.—State v. Fabin, 4 OhioN.P.N. 
S. 288. 


Wash.—Irwin v. Rogers, 157 P. 690, 
91 Wash. 284, L.R.A. 1916E 1130. 


54, Dolan v. Continental Casualty 
Con289 PAL0o%, 8s Or.252: 


55. U.S.—U. S. v. Merriam, 44 S. 
Ct. 69, 263 U.S. 179, 68 L.Ed. 240, 29 


Where a particular 


STATUTES 


settled technical 
defined legal sig- 


me 


given to each;°? 


Rules of grammar are presumed to have 
known to the legislature.®? 

[§ 601] 6. Extrinsic Aids to Construction*—a. In 
General. The statute itself furnishes the best means 
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af 
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ings has left the statute materially unchanged, it 
is presumed that the legislature has acquiesced in 
that interpretation.®° 

Foreign laws. 


contrary, the laws of other states will be presumed 
to be in accord with those of the state of the for- 


In the absence of proof. to the 


been 


for its own exposition, and where the language is 


a statute by the 


unambiguous‘and. susceptible of a sensible inter- 
pretation, a resort to extrinsic facts is not permit- 
ted to ascertain the meaning,*®* although it has been 


A.L.R. 1547 [aff 282 F. 851]; Haskell] lege v. Atkinson, 62 A. 1035, 102 Md. 


vy. Aluminum Co. of America, 14 F. 
(2d) 864. 


- Ala.——Crawford v. Walter, 80 So. 
73,202 Ala. 235. 
Cal.—Ex p. Nowak, 195 P. 402, 


184 Cal.-701; Ryan v. Riley, 223 P. 
1027, 65 Cal-App. 181. 


Mo.—Plater v. W. C. Mullins Const. 
Co., (App.) 17 S.W.(2d) 658. 


N.J.—American Woolen Co. v. Hd- 
wards, 98 A. 470, 90 N.J.Law 69 [aff 
100 A. 338, 90 N.J.Law 293]. 


N.C.—Swindell v. Town of Belhav- 
en, 91 S-H=S369, 173 N.C. 1. 


Ohio.—Dayton & Union R. Co. v. 
Dayton & Muncie Tract. Co., 1 Ohio 
N.P.N.S: 218. 


56. U.S. v... Jarvis, 26 F.Cas.No, 
15,468, 2 Ware 278. 


57. Standard Oil Co. of Kentucky, 
v. State, 118 So. .281, 218 Ala. 243; 
Browne v. Turner, 54 N.E. 510, 174 
Mass. 150; Alexander v. State, 204 S. 
W. 644, 84 Tex.Cr. 75; State v. Harden, 
58 S.E. 715, 60 S.H. 394, 62 W.Va. 313. 


58. United States v. Missouri Pac. 
Ry. CovP23i.F 69, 230 CC An og U0 a8. 
vi Colorado, ete., R. Co.,.85 CC.A. 27, 
157 F. 321, 15 L.RVA.N:S. 167,13 Ann. 
Cas. 893 [cert den 28 S.Ct. 570, 209 U. 
S. 544, 52 L.Ed. 919]; Cella Commis- 
sion Co. v. Bohlinger, 78 C.C.A. 467, 
147 F. 419, 8 L.R.A.N.S. 537. 


59. See supra § 577. 
60. Ashbrook vy. Bailey, 81 S.B. 64, 
116 Va. 10; State v. Morgan, 229 P. 


309, 131 Wash, 145, 


61. Hewitt v. Morgan, 55 N.W. 478, 
88 Iowa 468; Clark v. Eltinge, 80 P. 
556, 38 Wash. 376, 107 Am.S.R. 858. 


62. State v. Tunnicliffe, 124 So. 279, 
93 Hla. 731; Northern Pac: Ry. Cotsv. 
rita County, 214 P. 596, 66 Mont. 


63. U.S.—Thomas v. F. B. Vande- 
grift & Co., 89 C.C.A. 437, 162 F. 645. 


Ala.—Ex p. Bozeman, 63 So. 201, 
183 Ala. 91 [den cert 61 So. 604, 7 Ala. 
ar 151]; Bartlett v. Morris, 9 Port. 


Ariz. Fairfield v. Foster, 214 P. 319, 
25 Ariz. 146. 


Ill.—Puntenney v. Mantle, 234 Ill. 
App. 137. 


Iowa.—Tennant v. Kuhlemeier, 120 
N.W. 689, 142 Iowa 241. 


Md.—R. H. Frazier & Son v. Leas, 
96 A. 764, 127 Md. 572; State Tax 
Commn,. v. Harrington, 94 A. 537, 126 
Md. 157; Maryland Agricultural Col- 
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557; Alexander v. Worthington, 5 Md. 
471. z 


Mass.—Allen v. Commissioner of 
Corporations and Taxation, 172 N.E. 
643, 70 A.L.R. 1299; Sullivan v. Bos- 
on & A. R. R., 96-N.E. 347, 210 Mass. - 


Minn.—State v. St. Paul, 84 N.W. 
127, 81 Minn, 391. 


Miss.—Green v. Weller, 
650. 


Mont.—State v. Cudahy Packing Co., 
ire 833, 33 Mont. 179, 114 Am.S.R. 


Nev.—Latterner v. Latterner, 274 P. 
194, 51 Nev. 285. : 


N.J.—Public Service R. Co. v. Hud- 
son County Bd. of Chosen Freeholders, 
78 A. 235, 78 N.J.Eq,. 20, 


N.Y.—In re Morse, 160 N.E. 374, 247 
N.Y. 290; Dean v. Bell, 128 N.B. 897, 
230 N.Y. 1; Hudson River Tel. Co. v. 
Watervliet Turnpike, ete., Co., 32 N.E. 
148, 135 N.Y. 393, 17 L.R.A. 674, 31 Am. 
S.R. 838; People v. Wemple, 22 N.E. 
272, 115 N.Y. 302; McKechnie Brewing 
Co. v. Canandaigua, 44 N.Y.S. 317, 15 
App.Div. 139; People v. Fitch, 35 N.Y. 
S. 193, 89 Hun 310; Lehigh Valley R. 
Cow. v. (Canal Co.,’ 125 INOYS! 227 69. 
Mise. 251. 


Ohio.—Slingluff v. Weaver, 64 N.H. 
574, 66 OhioSt. 621; State v. Ross, 4 
OhioN.P.N.S.. 377. 


Okl.—McCarter v. State, 198 P. 303, 
82 OK 78. 


Or.—U. S. Fidelity, ete., Co. v. 
Bramwell, 21% P. 332, 108 Or. 261, 32 
A.L.R. 829; State v. Schannep, 204 P. 
612, 103 Or. 240. 


Pa.—Commonwealth Bank v. Com., 
19° Pa; 144: 


Philippine.—Atkinson y. 
23 Philippine 405. 


32 Miss. 


Stewart, 


Va.—Shenandoah Lime Co. vy. Mann, 
80 S.E. 753, 115 Va. 865, Ann.Cas. 
1915C 973, 


Wash.—State v. 
784, 68 Wash. 503. 


Wis.—Pfingsten v. Pfingsten, 159 N. 
W. nea ee Res ee Appleton Water- 
works Co. v. eton, 93 N.W. 

116 Wis. 363. Megat 


“Beyond the words employed, if the 
meaning be plain and intelligible, 
neither officer, nor Court is to go in 
search of legislative intent; but the 
Legislature must be understood to in- 
tend what is plainly expressed, and 
nothing then remains but to give the 
intent effect.” Maryland Agricultural 


Schively, 123 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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said that this is an axiom of experience rather than 
a rule of law, and does not preclude consideration 
of persuasive evidence if its exists.°4 
after a consideration of the language of the entire 
statute, there remains a doubt as to its meaning, 
reference may be had to extrinsic matters,®® such 
as maps®* and other documents®’ referred to in the 
act, or used as the basis of the act,®® general facts 
of common knowledge or public notoriety,®® other 


legislation on the same subject,7° 


that would follow different constructions.74 


[§ 602] b. Existing General or Public Policy of 
While it has been said that the “policy of 
the government,” with reference to any particular 


State. 


ot 


STATUTES 


But. where, 


and the results 


legislation, is too unstable a ground upon which to 


College v. Atkinson, 62 A. 1035, 102 
Md. 557, 561. 


64. Boston Sand & Gravel Co. v. 
UPS. 49 S:Ct. 52, 278 U.S. 41,. 73. L. bd, 
ao 19 F.(2d) 744 (mod 16 F.(24d) 


65. U.S.—Lapina v. Williams, 34 §S. 
CLIEVIG, 2325 -UiS. (8 oS) LRGs b 155 
Hamilton v. Rathbone,-20 S.Ct. 155,175 
U.S. 414, 44 L.Ed. 219; Merchants’ Nat. 
Bank.-v. Us-S., 42 Ct.Cl.. 6 [aff 29°S.Ct. 
593, 214 U.S. 33, 53 L.Ed. 899]. 


Ky.—Shultz v. Ohio County, 11 S.W. 
(2d) 702, 226 Ky. 683; Commonwealth 
v. International Harvester Co. of 
America, 115 S.-W. 703, 131 Ky. 551, 
133 Am.S.R. 256; American Tobacco 
Co. v. Commonwealth, 115 S.W. 755, 
756. 


Md.—Maryland Agricultural College 
v. Atkinson, 62 A. 1035, 102 Md. 557. 


Mo.—Millspaugh v. Kesterson, 270 
S.W. 110, 307 Mo. 185; Rose v. Frank- 
lin Life Ins. Co., 132 S.W. 6138, 153 Mo. 
App. 90. 5 


N.H.—O’Brien v. Rockingham Coun- 
ty, 120 A. 254, 80 N.H. 522. 


N.Y.—Woollcott v. Shubert, 111 N.E. 
829, 217 N.Y. 212, L.R.A1916H 248, 
Ann.Cas.1916B 726; Fifth Ave, Bank 
v. Colgate, 24 N.E. 799, 120 N.Y. 381, 
8 L.R.A. 712. 


N.C.—Fortune v. Buncombe County, 
52 S.E. 950, 140 N.C. 322, 


N.D.—Ford Motor Co, v. State, 231 
N.W. 883, 59 N.D. 792. 


Or.—U. S. Fidelity & Guaranty Co. 
v. Bramwell, 217 P. 332, 108 Or. 261, 
32) AL Rob 29. 


Utah.—Board of Education of Car- 
bon County vy. Bryner,.192 P. 627, 57 
Utah 78. 


Wash.—State v. 
879, 92 Wash. 347. 


Wis.—Pfingsten y. Pfingsten, 159 N. 
W. 921, 164 Wis. 308. 


[a] Rule applied.—The provision 
of Rev. St. (1919) § 4848, as amended 
by L. (1921) p 378, that the chairman 
of the county committee of a political 
party shall become a member of the 
senatorial committee of the district 
of which his county forms a part, 
when applied to a county which itself 
composes two senatorial districts, is 
so ambiguous as to whether it intends 
to provide that the chairman of the 
county committee in such case shall 
himself be the senatorial committee 
or as to whether it omits to provide 
for such a situation that the courts 
can resort to extraneous aids to con- 
struction. State ex rel. Kimbrell v. 
Becker, 237 S.W. 117, 291 Mo. 409 (per 
James T. Blair, C. J.. and Walker and 
David E. Blair, JJ.). 


[ob] Fact that right relied on is 


Hamilton, 159 P. 


‘amined, 


public rather than private is an evi- 
dentiary fact, which may be impor- 
tant as evidence of legislative intent. 
O’Brien v. Rockingham County, 120 
A. 254, 80 N.H. 522. 


[ec] Where there is misdescription 
or misnomer in a statute, the court, 
in aid of construction, may call in 
anything in the act itself, or even in 
the alleged erroneous’ description, 
which sufficiently points to some- 
thing else as furnishing certain evi- 
dence of what was meant, although 
the reference to the extraneous mat- 
ter may not in itself be full and ac- 
curate; nor need the erroneous de- 
scription be altogether rejected in the 
search for the true meaning, but it 
may be used in connection with any- 
thing outside of the statute, to which 
it refers, and which’ itself, when ex- 
makes the meaning clear. 
Town of Murphy v. C. A. Webb & Co., 
72 S.1. 460, 156 N.C. 402. 


[d] Notes of revisers of statute 
may be referred to in construing the 
revision. Fifth Ave. Bank v. Colgate, 
LNG 7.995) L20GNaY. 9381, 98 eR. AY 
TLE 


66. Peo. v. Dana, 22 Cal. 11. 


67. Sixth Ave. R. Co. v. Gilbert El. 
R. Co., 43 N.Y.Super. 292, 3 Abb.N.Cas. 
372 [rev 41 N.Y.Super. 489, and dism 
71 N.Y. 430]; Fortune v. Buncombe 
County, 52 S.H. 950, 140 N.C. 322. 

68. 
16,658, 2 Ware 46. 

69. U.S.—Pacific Coast Steamship 
Co.iv.. United: States, 33) Ct.Cl. 36. 


Ky.—Grimes v. Central Life Ins. 
Co., 188 S.W. 901, 172 Ky. 18. 


La.—State v. Maloney, 39'So. 5389, 
115. La. 498. 


Mass.—Browne v. Turner, 54 N.E. 
510, 174 Mass. 150. 

Neb.—Nebraska Dist. Evangelical 
Lutheran Synod v. McKelvie, 175 N. 
W. 531, 104 Neb. 93, 7 A.L.R. 1688. 


N.Y.—Peo. v. Sturges, 51 N.E. 295, 
156 N.Y. 580; Mohawk Bridge Co. v. 
Utica, etc., R. Co., 6 Paige 554. 


Ohio.—Reid vy. Board of Education, 
6 OhioN.P.N.S. 526. 


S.c.—Crescent Mfg. Co... v. 
Commission, 129 S.C. 480. 


Judicial notice generally see Evi- 
dence §§ 1807-2008. 


70. See infra §, 620. 


71. Riley v. Pennsylvania Co., 32 
Pa.Super. 579. 


Effect and consequences of particu- 
lar construction see supra § 574. 


72. Hadden v. Barney, 5 Wali. (U. 
S.) 107, 18 L.Ed. 518. 


73. Ala.—Allgood v,; State, 104 So. 


Tax 


U. S. vy. Webster, 28 F.Cas.No. 


[59 C.J.) 1013 


rest the judgment of the court in the interpreta- 
tion of statutes,7? there are, nevertheless, decisions 
which hold that, in construing an uncertain or am- 
“biguous statute, resort may be had to the general 
or public policy of the state,7? and to the established 
policy of the legislature as disclosed by a general 
course of legislation.” 
strued, if possible, to harmonize with the general 
policy of the state,’° unless the intent of the legis- 
lature is clearly to depart from that policy.7® But 
the policy of the law is not controlling’? and ean 
be considered only where the statute is ambiguous.*® 
Where the reason for the rule of public policy re- 
lating to interpretation of statutes ceases, the rule 


Statutes should be con- 


847, 20 Ala.App. 665 [cert gr Ex p. 
Allgood, 104 So. 851; 218 Ala. 426]. 


Cal.—Stockton Plumbing, etc., Co. 


Peay ineetey: 229° P. 1020, 68 Cal.App. 


Conn.—Di Biase y. Garnsey, 130 A. 
81, 103 Conn. 21. 


Iowa.—State v. Bartels, 181 N.W. 
508, 191 Iowa 1060. 


Ky.—Shultz v. Ohio County, 11 S. 
W.(2d) 702, 226 Ky. 633; Sewell vy. 
Bennett, 220. S.W, 517, 187 Ky. 626. 


RiGee oo ote of Justices, 7 Mass. 


Mo.—Williams y. St. Louis-San 
Francisco Ry. Co., (App.) 7 S.W.(2d) 
392; Isaac H. Blanchard Co. vy. Hamb- 
lin, 144 S.W. 880, 162 Mo.App. 242; 
Christie Lithograph & Printing Co. v. 
Hamblin, (App.) 144 S.W. 882. 


N.J.—Conover vy. Public Service Ry. 
Co., 78 A. 187, 80 N.J.Law 681; Jer- 
sey City Gas-Light Co. v. Consumers’ 
Gas Co., 2 A. 922, 40 N.J.Eq. 427. ; 


N.Y.—Carey v. Cruise, 158 N.H. 315, 
246 N.Y. 237. 


Ohio.—Reid vy. Board of Education 
6 OhioN.P.N-S. 526. 


Pa.—Commonwealth y. Peterson, 13 
Pa.Dist.&Co. 673. 


R.I.—Baxter y. Tripp, 12 R.I. 310. 
S.C.—Crescent Mfg. Co..v. Tax 


? 


Commission, 124 S.H. 761, 129 S.C. 
480. 

Tenn.—State v. Temple, 220 S.W. 
1084, 142 Tenn. 466. 

Tex.—Freels v. Walker, (Commn. 


App.) 26 S.W.(2d) 627 [reh den 35 
S.W.(2d) 408]. : 


[a] “Economic and sociological pol- 
icy of state may be considered. 
Crescent Mfg. Co. v. Tax Commission, 
124 S.H. 761, 129 S.C. 480. 


[b] Disregard of public policy is 
not to be ascribed to the legislature 
except upon cogent evidence. Com- 
eae eal v. Peterson, 13 Pa.Dist.& 

0. 673. ‘ 


74. See infra § 620. 


75. Caylor v. State, 121 So. 9, 23 
Ala.App. 1 [cert den 121 So. 12, 219 
Ala. 12]. 


whee Opinion of Justices, 7 Mass. 
523. 
77. Fullinwider v. Southern Pac. 


R. Co. of California, 39 S.Ct. 130, 248 
U.S. 409, 63° L.Md. 331 [aff 229 F, 
717]; Fergus Motor Co. v. Sorenson; 
235 P. 422, 73 Mont. 122; State v. Par- 
menter, 96 P. 1047, 50 Wash, 164, 19 
L.R.A.N.S. 707. 


7g. Nashville, Cc. 
Marshall County, 
161 Tenn. 236. 


& “Stack Rae 
80 S.W.(2d) 268, 
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itself ceases.* 


[§ 603] c. Contemporaneous Circumstances.®° In 
seeking to ascertain the legislative intent where the 


STATUTES 


[§§ 602-603 


take into consideration all the facts and cireum- 


language of a statute is ambiguous, the courts will 


79. Los Angeles Ry. Corporation 
vy. Los Angeles County Flood Con- 
trol Dist., 248 P. 532, 78 Cal.App. 173. 


80. Contemporaneous construction 
see infra §§ 607-614. 


81. U.S.—Texas, éte., R. Co. v. 
Interstate Commerce Commission, 16 
S.Ct. 666, 162 U.S. 197, 40 L.Ed. 940, 
U. S. v. Wooten, 40 F.(2d) 882; North 
American Creamery Co. v. Willcuts, 
38 EoC2d), 483; U. S..v.; One, Dodge 
Coupé, 34 F.(2d) 942; Meitler v. U. 
S., 34 #.(2d) 30 [aff 50 S.Ct. 344, 281 
U.S. 389, 74 L.Ed. 923]; Industrial 
Research Corporation y. General Mo- 
tors Corporation, 29 F.(2d) 623; In 
Te, Die Torio, '8 We, (2d) 2795) Us Siw. 
Pan-American Petroleum Co., 6 F.(2d) 
43 [aff in part and rev in part 9 F. 
(2d) 761, and cert gr 46 S.Ct. 356, 270 
U.S. 640, 70 L.Ed. 775 (aff 47 S.Ct. 
416, 273 U.S. 456, 71 L.Ed. 734)]; Mal- 
ley v. Walter Baker & Co., 281 F. 41; 
Coke v. Illinois Cent. R. Co., 255 F. 
190; Hudson v. Chicago, St.. P., M. 
& O. Ry. Co., 226 F. 38; United States 
v. Board of Com’rs of Osage County, 
Okl., 193 F. 485; Merchants’ Nat. 
Bank v.°U:S., 42 Ct.Cl. 6 [aff_29 S.Ct. 
598, 214 U.S. 33, 53 L.Hd. 899]; Clark 
v. U. S., 37 Ct:Cl. 60 [app ‘dism 24 S. 
Ct: 843, 191 U.S! 562, 48 Ewa. 303); 
Pacific Coast Steamship Co. v. U. &., 
Boe Rel > 3G. 


Ala.—McCreless v. Tennessee Val- 
ley Bank, 94 So. 722, 208 Ala. 414; 
State v. Board of Revenue of Jeifer- 
son County, 78 So. 964, 201 Ala. 568; 
Southern Express Co. v. I. Brickman 
Co., 65 So. 954, 187 Ala. 637; Prowell 
v. State, 39 So. 164,142 Ala. 80; Davis 
v. State, 78 So. 313, 16 Ala.App. 397. 


- Ark.—Breasheats v. Norman, 2 S8. 
W.(2d) 538, 176 Ark. 26 


Cal.—Ex p. Goodrich, 117 P. 451, 
160 Cal. 410, Ann.Cas.1913A 56. 


Conn.—Kelly v. Dewey, 149 A. 840, 
111 Conn. 281; Pelton & King v. Town 
of Bethlehem, 147 A. 144, 109 Conn. 
547; City of Stamford v. Town of 
Stamford, 141 A. 891, 107 Conn. 596; 
Bagon y. Beckley, 93 A. 139, 89 Conn. 
154. 


D.C.-—Washington Terminal Co. v. 
District of Columbia, 36 App.D.C. 186. 


Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla. 206; Tampa & J. Ry. Co. v. 
Catts, 85 So. 364, 79 Fla. 235. 


Hawaii.—Territory v. Honolulu 
Rapid Transit, etc., Co., 28 Hawaii 
387. 


Idaho.—State v. Fite, 
29 Idaho 4638. 


Ill.— Walgreen Co. vy. Industrial 
Commission, 153 N.E. 831, 323 Ill. 194, 
48 A.L.R. 1199; Peo. v. Day, 152 N.E. 
495, 321 Ill. 552; Peo. v. Barnett, 150 
N.E. 290, 319 Ill. 403; Peo. v. Faherty, 
137 N.E. 506, 306 Ill. 119; Bowman 
vy. Industrial Commission, 124 N.E. 
373, 289 Ill. 126; Hoyne v. Danisch, 
106 N.E. 341, 264 Ill. 467; Dibble v. 
Winter, 93 N.H. 145, 247 Ill. 243; Chi- 
cago v. Green, 87 N.E. 417, 288 Ill. 
258; Peo. v. Grant, 208 Ill.App. 235 
[aff 119 N.E. 344]. 


Ind.—Haynes Automobile Co, v. Ko- 
komo, 114 N.B. 758, 186 Ind. 9; Cleve- 
land, ete., R. Co. v.. Blind, 105 N.B. 
483, 182 Ind. 398; Hyland v. Rochelle, 
100 N.E. 842, 179 Ind. 671; Hall v. 
State, (App.) 168 N.E. 127 [foll (App.) 
168 N.E. 925]; In re Boyer, 117 N.E. 


POU PE delice, 


507, 65 Ind.App. 408; 
diana Union Traction Co., 


Hughes v. In- 
105 N.E. 


537, ' 57 - Ind. App.+- 2023, Doney.. Vv. 
Laughlin, 94 N.E. 1027, 50 Ind.App. 
38. 


Iowa.—City of Cherokee v. North- 
western Bell Telephone Co,., 202 N.W. 
886, 199 Iowa 727; State v. Claiborne, 
aie N.W. 417, 185 Iowa 170, 3 A.L.R. 
Bas ae 
oO . \ 

Ky.—Shultz y. Ohio County, 11 S.W. 
(2d) 633, 226 Ky. 633; Erlanger Ken- 
nel Club v. Daugherty, 281 S.W. 826, 
213 Ky. 648 [aff Smith v. Common- 
wealth of Kentucky, 48 S.Ct. 158, 275 
U.S. 509, 72 L.Ed. 398]; Common- 
wealth v. Barnett, 245 S.W. 874, 196 
Ky. 731; Sewell v. Bennett, 220 S.W. 
517, 187 Ky. 626; Adams vy. Greene, 
206. S.W. 759, 182 Ky. 504; Miller v. 
Feather, 195 S.W. 449, 176 Ky. 268. 


La.—Union Sulphur Co. v. Parish 
of Calcasieu, 96 So. 787, 153 La. 857; 
Item Co. v. National Dyers & Clean- 
ers, 180 So. 879, 15 La.App. 108 [foll 
130 So. 882, 15 La.App. 339]. 


Md.—Riggin v. Wyatt, 115 A. 755, 
139 Md. 476; State Bax Commission 
v. Harrington, 94 A. 537, 126 Md. 157; 
Maryland Agricultural College v. At- 
kinson, 62-A, 1035, 102 Md. 557. 


Mass.—Central Trust Co. v. How- 
ard, 175 N.E. 461; Browne v. Turner, 
54 N.E. 510, 174 Mass. 150. 


Minn.—Mushel vy. Schulz, 166 N.W. 
179, 189 Minn. 234. 


Miss.—Hamner y. Yazoo Delta 
Lumber Co., 56 So. 466, 100 Miss. 349. 


Mo.—State ex rel. City of Boon- 
ville v. Hackmann, 240 S.W. 135, 293 
Mo. 313; State v. Eckhardt, 133 S.W. 
321, 232 Mo. 49; Gum v. St. Louis & 
Ss. F. Ry. Co., (App.) 198 S.W. 494; 
State v. Forest, 162 S.W. 706, 177 Mo. 
App. 245; Louisiana Purchase Expo- 
sition Co. v. Schnurmacher,-132 S.W. 
326, 151 Mo.App. 601 [op adopted 140 
S.W. 1198, 160 Mo.App. 611]; Lexing- 
ton vy. Commercial Bank, 108 S.W. 
1095, 1830 Mo.App. 687. 


Mont.—State v. Bowker, 205 P. 961, 
63 Mont. 1; State v. Stewart, 161 P. 
309, 53 Mont. 18. 


Nev.—-State v. 
459, 43 Nev. 290. 


N.H.—Haselton y. Interstate Stage 
Lines, 133 A. 451, 82 N.H. 327, 47 A.L. 
R. 218; Clough v. Clough, 119 A. 327, 
80 N.H. 462; State v. Boston & M. 
Re oR, 807A. (808, 76 No. 1463 State 
v. Boston & M. R. R., 74 A. 542, 75 
N.H. 327; Wyatt v. State Bd. of 


Williams, 185 P. 


Equalization, 70 A. 387, 74 N.H. 552. 


N.J.—Mausoleum Builders of New 
Jersey v. State Board of Taxes and 
Assessment, 96 A. 494, 88 N.J.Law 
592 [aff 100 A. 236]; State v. Scott, 
90 A. 235, 86 N.J.Law 133; Newark 
v. Board of Equalization of Taxes, 77 
A. 795,80 N.J.Law 258 [aff 79 <A. 
343, 81 N.J.Law 416]. 


N.M.—James v. Board of Comrs., 
174 P. 1001, 24 N.M. 509. 


N.Y.—In re Hamlin, 124 N.E. 4, 226 
N.Y, 407, 7 A.L.R. 701; Archer v. Eq- 
uitable Life Assur, Soc., 112 N.E. 433, 
218 N.Y, 18; Woollcott v. Shubert, 
TLD NCE iS aOlealie ING Nar oo sence oe 
1916H 248, Ann.Cas.1916B 726; Bull 
v. New York City R. Co., 85 N.E. 385, 
192 N.Y. 361, 19 L.R.A.N.S. 778; Peo. 
v. Fitzgerald, 73 N.E. 55, 


180 NwY. | S.E.. 622, 118" Va. 


stanees existing at the time of, and leading up to, 
its enactment,*! such as the history of the 


~ 


269; Peo. v. Feitner, 61 N.E. 1133, 
168 N.Y. 676; Peo. v. Sturges, 51 N.E. 
295, 156 N.Y. 580; O’Brien v. New 
Vorks (35 BINGE. 8.20, odes INI cD EBs 
Ziegler vy. Chapin, 27 N.H. 471, 126 N. 
Y. 342; Matter of Kings County El. 
Re Coss Nets LS. tO Ns Yio deeeeGs 
v. Spicer, 1 N.E. 680, 99 N.Y. 225; 
Peo. v. New York Tax Comrs., 91 N. 
Y. 597; Peo. v. Davenport, 91 N.Y. 
574 [aff 25 Hun 630]; McGaffin v. Co- 
hoes,. 1% 45. Nu Yes $ilen, 30 SAnG Ro Sous, 
Powers v. Shepard, 48 N.\. 540 [aff 49 
Barb. 418, 35 How.Pr. 53]; Robia 
Holding Corporation v. Walker, 246 
N.Y.S. 210, 230 App.Div. 666 [aff 239 
N.Y.S. 659, 136 Mise. 358]; Plummer 
v. Hubbard, 201 N.Y.S. 747, 207 App. 
Div. 29 [rev on other grounds 190 N. 
Y.S. 288, 116 Misc. 533]; People ex rel. 
Central Union Trust Co, of New York 
v. Wendell, 188 N.Y.S. 344, 197 App. 
Div. 132 - [aff 132-N.E. 926, 231 Nay: 
629]; People ex rel. Cayuga Nation 
of Indians v. Commissioners of Land 
Office, 137 N.Y.S. 3938, 152 App.Div. 
543 [rev on other grounds 131 N.Y.S. 
937, 74 Mise. 154, and aff 100 N.E. 
735, 207 N.Y. 42]; Peo. v. Schoon- 
maker, 63 Barb. 44; People ex rel. 
Barnes vy. Warden of Workhouse, 215 
N.Y.S. 110, 127 Misc. 224; Middleman 
v. Elias Press, 209 N.Y.S. 123, 124 
Misc. 717; Story v. New York El. R. 
Co., 3 Abb.N.Cas. 478 [rev on other 
grounds 90 N.Y. 122, 48 Am.R. 146, 
11 Abb.N.Cas. 236]. ; 


N.C.—Hunt v. Hure, 125 S.H. 484, 
188 N.C. 716; Worley v. Boyd, 90 S. 
BL UOOS, Liz: NC Sita: 


_Ohio.—Queen City Tel. Co. v. Cin- 
cinnati, 27 OhioCir:Ct. 385; - Reids v. 
Eee of Education, 6 OhioN.P.N.S. 
6. 
Okl.—De Hasque v. Atchison, T. & 
Sih otRy., Cov lT3 Py. 68, (Ol = asics 
L.R.A.1918F 259. 


Or.—State v. Siegmund, 266 P. 1075, 
125 Or, 197 [cert den 49 S.Ct. 12, 278 
U.S. 608, 73 L.Ed.-534]; Union Fish- 
ermen’s Co, v. Shoemaker, 193 P. 476, 
194 P. 854, 98 Or. 659; Sechaedler v. 
Columbia Contract Co., 185 P. 536, 
67 Or. 412. 


Pa.—Werner v. Hillman Coal & 
Coke Co., 150 A. 471, 300 Pa. 256, 70 
A.L.R. 967; Claysville Borough School 
Dist. v. Worrell, 37 Pa.Super. 10. 


Philippine-—Garcia y. Hipolito, 2 
Philippine 732. 


Porto Rico.—Hesse vy. Ledesma, 7 
Porto Rico Fed. 520; Ex p. Bird, 5 
Porto Rico 241. 

R.I.—Ex p. Werner, 124 A. 195, 46 
Semel A 


S.C.—Crescent Mfg. Co. v. Tax 
Commission, 124 S.E. 761, 129 S.C. 480. 


Tenn.—First Nat. Bank v. Howard, 
253 S.W. 961, 148 Tenn. 188. 


Tex.—Clary v. Hurst, (Suppl.) 138 
S.W. 566 [answering question certi- 
fied from (Civ.App.) 1386 S.W. 840]; 
Highway Commission of Texas vy. 
Vaughn, (Civ.App.) 288 S.W. 875. 


Utah.—Baker y. Latses, 206 P. 553, 
60 Utah 38; Industrial Commission 
v. Agee, 189 P> 414, 56 Utah 63. 


Va.—Town of Falls Church y. 
Board of Sup’rs of Fairfax County, 
144 S.E. 870, 151 Va. 672; Common- 
wealth v. across & O. Ry. Co., 87 
61. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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STATUTES 


times,*? the habits and activities of the people,’* | the state of the 


W.Va.—Hall v. Baylous, 153 S.E. 
293, 69 A.L.R. 527; State v. Harden, 
b8 S.E. 715, 60 S.E. 394, 62 W.Va. 313; 
Daniel vy. Simms, 39 S.E. 690, 49 W. 
Was 554. ; 


Wis.—Pfingsten v. Pfingsten, 159 N. 
W. 921, 164 Wis. 308; Ekern v. Mc- 
Govern, 142 N.W. 595, 154 Wis. 157, 
46 L.R.A.N.S. 796; State v. Phelps, 
128 N.W. 1041, 144 Wis. 1, 35 L.R.A. 


N.S. 353; State v. Frear, 128 N.W. 
1061, 144 Wis. 58. 

Eng.—MecWilliams vy. Adams, 1 
Maeq. 120. ; 


Can.—Grand Trunk R. Co. v. Hep- 
worth, etc., Brick Co., 51 Can.S.C. 81. 


fa] Iustration.—In construing 
the divorce act (Act May 17, 1907 [P. 
L. p 474]), resort might properly be 
had to the public acts and proceed- 
ings showing that some of the clauses 
were adopted on the recommendation 
of a congress ‘held to frame a _ uni- 
form divorce law. Koch v. Koch, 80 
A. 113,579 N.S. Bg. 24: 


{b] Evidence before legislature. 
It is permissible in certain cases as 
tending to show the meaning of lan- 
fBuage used in a statute to show what 
evidence the lawmaking body had be- 
fore it while framing the statute. Ex 
p. Goodrich, 117 P. 451, 160 Cal. 410, 
Ann.Cas.1913A 56. 


82. U.S.—U. S. v. Trans-Missouri 
Freight Assoc., 17 S.Ct. 540, 166 U.S. 
290, 41 L.Ed. 1007; U: S. v. Union Pac. 
FCO. ShSUese hi. 22 282 OG. 2240 
Ct.Cl. 1; Preston v. Browder, 1 Wheat. 
115, 4 L.Ed. 50; Smith v. Gilliam, 282 
F. 628; Chicago, etc., R. Co. v. Postal 
Telegraph-Cable Co., 249 F. 664, 161 
C.C.A. 574; Tucker v. Williamsop, 229 
F. 201; Northern Commercial Co. v. 
United States, 217 F. 33, 133 C.C.A. 
143; Mannington v. Hocking Valley 
RAGCo. MESS Hs 133; Us Si-vs Oregon, 
etc., R. Co., 57 F. 426 [rev 67 F. 650, 14 
C.C.A. 600]; Baring v. Erdman, 2 F. 
Cas.No. 981; Chicago, etc.,. R. Co. v. 
U. S., 49 Ct.Cl. 463 [aff 37 S.Ct. 241, 
242 U.S. 621, 61 L.Ed. 533]; Dunlap 
Velo oceielL sos. Pacific. Coast 
Steamship Co. v. United States, 33 Ct. 
Cl. 36; Tilge v. United States, 2 Ct. 
Cust.App. 129. 


Ala.—Prowell v. State, 39 So. 164, 
142 Ala. 80. 


Fla.—Jerome H. Sheip Co. v. Amos, 
130 So. 699. 


Ill.—Dibble v. Winter, 93 N.E. 145, 
247 Ill. 243. 


Ind.—Hyland v. Rochelle, 179 Ind. 
671, 100 N.E. 842; Railroad Commis- 
sion of Indiana v. Grand Trunk West- 
ern R. Co., 100 N.E. 852, 179 Ind. 255; 
Stout v. Grant County, 8 N.E. 222, 
107 Ind. 343; Capitol Amusement Co. 
v. Washington & New Jersey Realty 
Co., (App.) 164 N.E. 715; Greenbush 
Cemetery Ass’n v. Van Natta, 94 N.E. 
899, 49 Ind.App. 192. 


Kan.—State v. Kelly, 81 
Kan. 811, 70 L.R.A. 450. 


Ky.—Shultz v. Ohio County, 11 S. 
Ww.(2d) 702, 226 Ky. 633; Sewell v. 
Bennett, 220 S.W. 517, 187 Ky. 626, 
Grimes v. Central Life Ins. Co., 188 
S.W. 901, 172 Ky. 18. é 


La.—State v. Nicholls, 30 La.Ann. 
980. 

Mass.—In re Opinion of Justices, 
151 N.E. 680, 254 Mass. 617. 

Mo.—State v. Forest, 162 S.W. 706, 
177 Mo.App. 245. 


Mont.—Fergus Motor Co. v. Soren- 
son, 235 P. 422, 73 Mont. 122; Sullivan 
v. Butte, 211 P. 301, 65 Mont. 495; 
Lerch vy Missoula Brick & Tile Co., 


P. 450, 71 


123 P. 25, 45 Mont. 314, Ann.Cas.1914A 
346; State v. Hindson, 106 P. 362, 40 
Mont. 354. 


Neb.—Nebraska Dist. of Evangeli- 
cal Lutheran Synod v. McKelvie, 175 
N.W. 531, 104 Neb. 98, 7 A.L.R. 1688. 


N.J.—City of Newark v. Board of 
Equalization of Taxes of New Jersey, 
77 A. 795, 80 N.J.Law 258 [aff 79 A. 
343, 81 N.J.Law 416]. 


N.Y.—In re Hamlin, 124 N.B. 4, 226 
N.Y. 407, 7 A.L.R. 701; Woolleott v. 
Shubert, 111 N.E. 829, 217 N.Y. 212, 
L.R.A.1916H 248, Ann.Cas.1916B 726; 
Wiley v. Solvay Process Co., 109 N.E. 
606, 215 N.Y. 584, Ann.Cas.1917A 314. 


N.D.—Baird v. Burke County, 205 
INOW. 753500 UN De LAO: 


Ohio.—State v. Gibbs, 7 OhioN.P. 
N.S. 345; Reid v. Muhlenberg Town- 
ship Bad. of Education, 6 OhioN.P.N.S. 
ate State v. Ross, 4 OhioN.P.N.S. 


Okl1.—Chicago, R. I. & P. Ry. Co. v. 
Gist, 190 P. 878, 79 Okl. 8. 


Or.—Superior Oil, etc., Co. v. Hand- 
ley, 195 P. 159, 99 Or. 146. 


Porto Rico. Navarre y¥. Post, 5 
Porto Rico Fed. 61; Alquier v. Men- 
dez, 18 Porto Rico 86; Ex p. Bird, 5 
Porto Rico 241. 


S.C.—Crescent Mfg. Co. v. Tax Com- 
mission, 124. S.E. 761, 129 S.C. 480. 


Tenn.—Trotter v. State, 12 S.W.(2da) 
951, 158 Tenn, 264. 


Tex.—Cousins v. Sovereign Camp, 
W. O. W., 35 S.W.(2d) 696 [aff (Civ. 
App.) 26 S.W.(2d) 453]; State v. 
Duke, 137 S.Ws 654, 138 S.W. 385, 104 
Tex. 355; Ex p. Roquemore, 131 S.W. 
Re 60 Tex.Cr. 282, 32 L.R.A.N.S. 


Utah.—Neil v. Utah Wholesale 
Grocery Co., 210 P. 201; 61 Utah 22 
[error dism 44 S.Ct. 458, 265 U.S. 572, 
68 L.Ed. 1185]. 


W.Va.—Daniel v. Simms, 
690, 49 W.Va. 554. 


Eng.—Reg. v. Most, 7 Q.B.D. 244; 
Crawford v. Montrose, 1 Macq. 401. 


Can.—Grand Trunk R. Co. v. Hep- 
worth, etc., Brick Co., 51 Can.S.C. 81; 
pines R. Co. v. Reg., 4 Can.Exch. 


History of statute see infra § 605. 


83. Shultz v. Ohio County, 11 S.W. 
(2d) 702, 226 Ky. 633; Sewell v. Ben- 
nett, 220 S.W. 517, 187 Ky.-626; 
ins v. Sovereign Camp, W. O. W., 35 
S.W.(2d) 696 [aff (Tex.Civ.App.) 26 
S.W.(2d) 453]; Ex p. Roquemore, 131 
S.W. 1101, 60 Tex.Cr. 282, 32 L.R.A. 
N.S. 1186. 


84 U.S.—In re Martin, 283 F. 
833; Mannington v. Hocking Valley 
Ry. Co., 183 F. 133. 


Ala.—General Motors Acceptance 
Corp. v. Crumpton, 124 So. 870, 220 
Ala 207 weeps Aw baits Loiy tate Via 
Board of Revenue of Jefferson Coun- 
ty, 78 So. 964, 201 Ala. 568; Southern 
Express Co. v. I. Brickman Co., 65 So. 
954, 187 Ala. 637. 


Cal.—Arnold v. Hopkins, 265 P. 223, 
203 Cal. 553; Peo. v. Lebus, 96 P. 
1118; In re Moffitt, 95 P. 653, 1025, 153 
Gal. 359, 20 L.R.A.N.S. 207 [aff 31 
S.Ct. 79, 218 U.S. 400, 54 L.Ed. 1086]. 


Conn.—Old Saybrook v. Public Util- 
ities Commn., 124 A. 33, 100 Conn. 322. 


Ill.—Glos v. Glos, 173 N.H. 604, 341 
Tll. 447 [aff 255 Ill.App. 567]; Peo. v. 
Day, 152 N.E. 495, 321 Ill. 552; Rock- 
ford v. Schultz, 129 N.E. 865, 296 ill. 
254; Chicago v. Green, 87 N.E. 417, 
238 Ill. 258; Conklin v. Tobey, 224 Ill. 


39 S.E. 
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existing law,*4 and the evils to be 


App. 142; Dole v. Hardinger, 204 Ill. 
App. 640. 


Ind.—Haynes Automobile Co. v. Ko- 
komo, 114 N.E. 758, 186 Ind. 9; Cleve- 
land, C., C..& St: L. Ry. Co. v. Blind, 
105 N.E. 483, 182 Ind. 398. 


Iowa.—Latta v. Utterback, 211 
N.W. 503, 202 Iowa 1116; Newgirg 
v. Black, 156 N.W. 708, 174 Iowa 636; 
Cosson v. Bradshaw, 141 N.W. 1062, 
160 Iowa 296, Ann.Cas.1915D 157; Des 
Moines City R. Co. v. Des Moines, 131 
N.W. 43, 152 Iowa 18. 


Ky.—Shultz v. Ohio County, 11 S.W. 
(2d) 702, 226 Ky. 633; Sewell v. Ben- 
nett, 220 S.W. 517, 187 Ky. 626. 


Mass.—National’ Fire Ins. Co. v. 
Goggin, 166 N.E. 758, 267 Mass. 430. 


Mo.—Craig v. St. Louis, ete., R. Co.,, 
154 S.W. 77, 248 Mo. 270; State v. Mc- 
Quillin, 152 S.W. 347, 246 Mo. 517; 
Leavell v. Blades, 141 S.W. 893, 237 
Mo. 695; St. Louis v. Woodward, 139 
S.W. 345, 235 Mo. 521; St. Louis v. 
Williams, 139 S.W. 340, 235 Mo. 503; 
State v. Hanson, 137 S.W. 968, 234 Mo. 
583; Decker v. Deimer, 129 S.W. 936, 
229 Mo. 296; Grimes v. Reynolds, 83 
S.W. 1132, 184 Mo. 679 [aff 68 S.W. 
588, 94 Mo.App. 576]; Betz v.-Colum- 
bia Telephone Co., (App.) 24 S.W. (2d) 
224; W. J. Howey Co. v. Cole, 4 S.W. 
(2d) 861, 222 Mo.App. 1200; 
rel. Law & Credit Co. v. Thomas, 220 
S.W. 702, 203 Mo.App. 452. 


Neb.—Nebraska Dist. of Evangeli- 
eal Lutheran Synod v. McKelvie, 175 
N.W. 531, 104 Neb. 938, 7 A.L.R: 1688. 


Nev.—National Mines Co. v. Sixth 
Judicial Dist. Court Humboldt Coun- 
ty, 116 P. 996, 34 Nev. 67. 


N.H.—Wyatt v. State Bd. of Equali- 
zation, 70 A. 387, 74 N.H. 552. 


N.J.—Holt v. Akarman, 86 A. 408, 
84 N.J.Law 371; Keyport, ete., Steam- 
boat Co. v. Farmers’ Transp. Co., 18 
N.J.Eq. 13. 


N.M.—James v. Board of Com’rs of 
pocente County, 174 P. 1001, 24 N.M. 


N.Y.—Matter of Clark, 61 N.E. 767, 
168 N.Y. 427; Boissevain v. Boisse- 
vain, 231 N.Y.S. 529, 224 App.Div. 576 
[rev 223 N.Y.S. 616, 130 Misc. 161, and 
mod 169 N.E. 130,.252 N.Y.178]; In re 
Dwyer, 182 N.Y.S. 64, 192 App.Div. 
72; Peo. v. Warden of City Prison, 
139 N.Y.S. 277, 154 App.Div. 413, 29 
NVY.Cr: 66. [rev. 2134 IN.Y-S. 3350074 
Misc. 151, 26 N.Y.Cr. 430];. Snyder v. 
Binghamton, 245 N.Y.S. 497, 138 Misc. 
259;  Brosemer v. Brosemer, 162 
N.Y.S. 1067, 99 Misc. 101. 


Pa.—Kraus v. Philadelphia, 109 A. 
226, 265 Pa. 425; Provident, etc., 
Trust Co. v. Klemmer, 101 A. 351, 257 
Pa. 91 


Porto Rico.—Ex p. Bird, 5 Porto 
Rico 241. 


S.c.—Branchville Motor Co. v. Ad- 
den, 155 S.E. 277, 158 S.C. 90; Cres- 
cent Mfg. Co. v. Tax Commission, 124 
S.E. 761, 129 S.C. 480. 


S.D.—State v. Polley, 189 N.W. 118, 
30-S.D. 528, 


Tex.—Cameron v. City of Waco, 
(Civ.App.) 8 S.W.(2d) 249; Pecos, 
etc., R. Co. v. Rosenbloom, (Civ.App.) 
141 (SW. 175 fait 2738S Wie 215, 7877, 
S.W. 952, 107 Tex. 291, and rev 36 
S.Ct. 390, 240 U.S. 439, 60 L.Ed. 730]; 
Hamner v. Garrett, 132 S.W. 951, 133 
S.W. 1058, 63 Tex.Civ.A. 208; Scott v. 
State, (Cr.) 110 S.W. 69; Cohen v. 
State, 110 S.W. 66, 53 Tex.Cr. 422; 
Williams v. State, 107 S.W. 1121, 52 
Tex.Cr. 371; Ex p. Keith, 83 S.W. 683, 
47 Tex.Cr. 283. 


Vt.—Sorrell v. White, 153 A. 359, 
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remedied by the new act.85 


103 Vt. 277. 


Wash.—State v. Stewart, 100 P. 153, 
52 Wash. 61, 17 Ann.Cas. 411 


Eng.—Phillips v. Rees, 24 Q.B.D. 
17; Yewens v. Noakes, 6 Q.B.D. 530; 
Heydon’ s Case, 3 Coke 8. 


85. U.S.—Fasulo v. U. S., 47 S.Ct. 
200, 272 U.S. 620, 71 L.Hd. Aa [rev 
7 F, (2d) 961]; Texas, etc., Coa awe 
Interstate Commerce Coin ies S.Ct. 


666, 162 U.S. 197, 40 L.Ed. 940; Holy 
Trinity Chureny ys Up) LZ, S.ct. 511, 
143 U.S. 457, 36 L.Ed. 326; Feitler v. 


U. S., 34 F. (2d) 30 [aff 50 S.Ct. 344, 
281 U.S. 389, 74 L.Hd. 923]; U.S. v. 
National Surety Co.,220°. Bayo 125 
Tinker v. Modern Brotherhood of 
America, 13 F.(2d) 130; In re Di Tor- 
io, 8 F.(2d) 279; U.S. v. Pan-Ameri- 
can Petroleum Co., 6 F.(2d) 43 [aff in 
part and rev in part 9 F.(2d) 761, cert 
gr 46 S.Ct. 356, 270 U.S. 640, 70 L.Ed. 
775, decree aff 47 S.Ct. 416, 273 U.S. 
456, 71 Lid, 734]; Chicago, etc., .R. 
Co. v. Postal Telegraph-Cable Co., 
249 F. 664, 161 C.C.A. 574; Stockyards 
Loan Co. v. Nichols, 243 F. 511, 156 C. 


C.A. 209; Mannington v. Hocking Val-, 


ley Ry. Co., 183 F. 133; U.S. v. Nine- 
ty-Nine Diamonds, 139 F. 961, 72 C. 
C.A. 9, 2 L.R.A.N.S;, 185° [eert den 
26 S.Ct. 760, 201 U.S. 645, 50 L.Had. 
903]; Mosle’ v. Bidwell, 130 F. 334, 65 
CICVAS bsiaiy) Ui. PVs Wilson, 58 F. 768; 
er uaa v. United States, 48 Ct.Cl. 


Ala.—General Motors Acceptance 
Corporation v. Crumpton, 124 So. 870, 
220 Ala. 297, 65 A.L.R. 1313; Richard- 
son Lumber Co. v. Howell, 122 So. 343, 
219 Ala, 328; Southern Express Co. v. 
I. Brickman Co., 65 So. 954, 187 Ala. 
637; Prowell v. State, 39 So. 164, 142 
Ala. 80; Ward v. State, 82 So. 660, 17 
Ala.App. 170 [cert den 82 So. 662, 203 
Ala. 306]. 


Ariz.—Street v. Commercial Credit 
Co., 281 P. 46, 385 Ariz. 479, 67 A.L.R. 
1549; Fairfield v. Foster, 214 P. 3819, 
25 Ariz. 146. 


Ark.—Hays v. McDaniel, 196 S.W. 
934, 130 Ark. 52; State Vv. Handlin, 
139) Siw. 1:12, 100 Ark. 175. 


Cal.—ArnoId v. Hopkins, 265 P. 
223, 203 Cal. 553; Bannerman v. Boyle, 
116 P. 732, 160 Cal. 197; Rose v. Su- 
perior Court in and for Imperial 
County, 252 P. 765, 80 Cal.App. 739; 
Goler Vepbeck, 171)P. 115, 86 CallApp: 


Colo.—National Surety Co. v. Scha- 
fer, 140 P. 199, 57 Colo. 56; Richard- 
son v. El Paso Consol. Gold Mining 
Co., 118 P. 982, 51 Colo. 440; Dekelt 
Ve Eee, 99.330, 44 Colo. 525, 


Conn.—Di Biase v. Garnsey, 130 A. 
81, 103 Conn. 21. 


ee ne v. Grier, 88 A, 579, 27 
Del. 322 


Do: S. v. Crawford, 6 Mackey 


Fla.—McCamy v. Payne, 116 So. 267, 
94 Fla. 210, 113 So. 712, 94 Fla. 209 
[foll sub nom. Bingham v. Sumner, 
PUGH So.-7270; 955 Pla, 271] “Staten v, 
Rose, 114 So. 318, 9s Way 018% 


‘ Hawaii—in re Pringle, 22 Hawaii 
557; In re Kalana, 22 Hawaii 96, 109. 


TIll.— Peabody v. Sanitary Dist. of 
Chicago, 161 N.E. 519, 330 Ill. 250; 
Peabody y. Russel, 184 N.E. 148, 301 
_ i. 4389; Fowler v. Johnston City & 

Big Muddy Coal & Mining Co., 127 
N.E. 31, 292 Ill. 440; City of Chicago 
Vv. Mayer, 124 N.H. 842, 290 Ill. 142; 
Chicago v. Green, 87 N.. 417, 238 m1. 
258; Conklin v. Tobey, 224 Ill.App. 
142; Arnell v. Superior Mirror Co., 


Seed 


STATUTES 


1. 


He far ed Vy ee 


[§ 603 


| Ambiguity exists, within the meaning of the rule 


210 Ill.App. 486; Dole v. Hardinger, 
204 Ill.App. 640; Marquette Third 
Vein Coal Co. v. ‘Allison, 132 Ill.App. 
221. 


Ind.—Haynes Automobile Co. v. Ko- 
komo, 114 N.E. 758, 186 Ind. 9; Cleve- 
land, ete., R.- Co. v.. Blind, 105 _N.E. 
483, 182 Ind. 398; Hyland v. Rochelle, 
100 N.E. 842, 179 Ind. 671; ‘Railroad 
Commission of Indiana v. Grand 
Trunk Western R. Co., 100 N.H. 852, 
179 Ind. 255; State v. Ensley, 97 N.E. 
113, 177 Ind. 483, Ann.Cas.1914D 1306; 
Clinton County v. Given, 80 N.E. 965, 
169 Ind. 468, 82 N.E. 918; Bailey y. 
State, 71 N.E. 655, 163 Ind. 165; 
Evansville v. Summers, 9 N.E. 81, 108 
Ind. 189; Stout> v. Grant County, 8 
N.E. 222, 107 Ind. 343; Hall v. State, 
90 Ind. App. SASS VA eOS INexamtcnte 
925; Capitol Amusement Co. v. Wash- 


ington, etc., Realty Co., 90 Ind.App. 
889, 164 N.E. 715; Doney v. Laugh- 
lin, 94: N.E. 1027, 50 Ind.App. 38; 


Klemm vy. Fread, 91 N.E. 256, 45 Ind. 
App. 587. 


Iowa.—Curtis v. Michaelson, 219 N. 
W. 49, 206 Iowa 111; Latta v. Utter- 
back, 211 N.W. 508, 202 Iowa 1116; 
Elks’ Va ons lene N.W. 173, 186 Iowa 
48; State v. Claiborne, 170 N.W. 417, 
185 Iowa 170, 3 A.L.R. 392; Newgirg 
v. Black, 156 N.W. 708, 174 Iowa 636; 
Cosson vy. Bradshaw, 141 N.W. 1062, 
160 Towa 296, Ann.Cas.1915D 157; 
Woods vy. Mains, 1 Greene 275. 


Ky.—Commonwealth vy. Barnett, 245 
sw 874, 196 Ky. 731; Sewell v. Ben- 
nett, 187 TGy321626, 220) 3S, Wieeso kes 
Grimes v. Central Life Ins. Cox 188 
S.W.. 901, 172 Ky. 18. 


La.—State v. Maloney, 39 So. 539, 
115 La. 498; Richard v. Lazard, 32 So. 
559, 108 La. 540; Radford v. Louisi- 
ana Central Lumber Co., 131 So. 765, 
15 La.App. 476; State v. Nicholls, 30 
La.Ann. 980. 


Me.—Dominion Fertilizer Co. v. 
White, 96 A. 1069, 115 Me. 1; Pelletier 
v. O’Connell, 88 A. 55, 111 Me. 38, Ann. 
Cas.1915B 1074; Winslow v. Kimball, 
25 Me, 493. 


Md.—Riggin v. Wyatt, 115 A. 755, 
139 Md. 476; Mitchell v. State, 80 A. 
1020, 115 Md. 360; Maryland Agricul- 
tural College v. Atkinson, 62 A. 1035, 
102 Md. 557; Parkinson v. State, 14 
Md. 184, 74 Am.D, 522; New England 
Car Spring Cox va Baltimore, etc. Re 
Co., 11 Md. 81, 69 Am.D, 181, 


Mass.—National Fire Ins. Co. y. 
Goggin, 166 N.E. 758, 267 Mass. 430. 


Minn.—Mushel y. Schulz, 166 N.W. 
179, 139 Minn. 234; Taylor v. Taylor, 
10 Minn, 107. 


Miss.—Hamner vy. Yazoo Delta 
Lumber Co., 56 So. 466, 100 Miss. 349. 


Mo.—Boll v. Condie-Bray Glass & 
Paint Co., 11 S.W.(2d) 48, 321 Mo. 92; 
State v. Haeckmann, 240 S.W. 135, 293 
Mo. 313; Craig v. St. Louis, etc, R. 
Co:, 154 S.W. 77, 248 Mo. 270: State 
v. MeQuillin, 152 S.-W. 347, 246 Mo. 
517; Leavell vy. Blades, 237 Mo, 695, 
141 S.W. 893; St. Louis v. Woodward, 
139 S.W. 345, 235 Mo. 521; St. Louis 
v. Williams, 139 S.W. 840, 335 Mo. 503; 
Decker v., Deimer, 129 S.W. 936, 229 
Mo. 296; Ditzell v. Shoecraft, 274 8, 
W. 880, 219 Mo.App. 436; State v. 
Thomas, 220 S.W. 702, 203 Mo.App. 
452; State ex rel, Rippee v. Forest, 
162 S.W. 706, 177 Mo.App. 245; Jop- 
lin Supply Co. v. West, 130 S.W. 156, 
149 Mo.App. 78. 


Mont.—State v. Big Horn County 
Com’rs., 250 BP. 606, °77 Mont. 316. 
rs v. Tullock, 234 P. 277, 72 Mont. 


Nev.—Warren v. Wilson, 210 P. 
204, 997, 46 Nev. 272 [motion den 
212 P. 497, 46 Nev. 272]; Escalle v. 
Mark, 183 P. 887, 388, 43 Nev. 172, 
5 Wales 1512 [quot Cyc]; State v. 
Hamilton, 111 P. 1026, 33 Nev. 418. 


N.H.—Haselton yv. Interstate Stage 
Lines, 133 A. 451, 82. N.H. 327, 47 
A.L.R. 218; Clough v. Clough, 119 A. 
327, 80 N.H. 462. 


N.J.—Holt v. Akarman, 86 A, 408, 
84 N.J.Law 871; Stephenson v. Ste- 
phenson, 139 A.. 721, 102 N.J.Eq. 50; 
Th re Merrill, 102 A. 400, 88 N.J.Eq. 
261. 


N.Y.—Archer v. Equitable Life As- 
sur. Soc., 112 N.E. 433, 218 N.Y. 18; 
Woolleott v. Shubert, 111 N.E. 829, 217 
INDY: 2025 L.R.A.1916B 248, ‘Ann.Cas. 
1916B 726; Wiley v. Solvay Process 
Co., 109 N.E. 606, 215 N.Y. 584; In re 
Jannicky, 103 N.E. 715, 209 N.Y. 413; 
Bull v. New York City R. Co., 85 N.E. 
385 19 2ONRY. 236 1s 10) SER AUIN Go eeiies 
Matter of Clark, 61 N.E. 769, 168 N.Y. 
427; Powers v. Shepard, 48 N.Y. 540 
[aff 49 .Barb. 418, 35 How.Pr. 53]; 
Peo. v. New Jersey Central R. Co., 
48 N.Y. 283 [rev 48 Barb. 478, 33 How. 
Pr. 40, and error dism 12 Wall. (U.S.) 
455, 20 L.Ed. 458]; 
App. Div. 484, 285 N.Y.S. 534 [rev 169 
N.E. 624, 252 N.Y. 400, and foll Uda 
v. Yale "Upholstering Mfg. Co., 242 
N.Y.S. 862, 229 App.Div. 842]; Bois- 
sevain v. Boissevain, 221 N.Y.S. 529, 
224 App.Div. 576 [rev 223 N.Y.S. 616, 
130 Misc, 161, and mod 169 N.H. 130, 
252 N.Y. 178]; In re Dwyer, 182 N.Y.S. 
64, 192 App.Div. 72; Colyer v. Rich- 
ard K. Fox Pub. Co., 146 N.Y.S. 999, 
162 App.Div. 297; Lipstein v. Provi- 
dent Loan Soc. of New York, 139 N.Y. 
S. 79% 154 App.Div. 732; Peo. v. War- 
den v. City. Prison, 139 N.Y.S. 277, 
154 App.Div. 413, 29 N.Y.Cr. 66 [rev 
134 N.Y.S. 335, 74 Misc. 151, 26 NVY. 
Cr. 430]; Snyder v. City of Bing- 
hamton, 245 N.Y.S. 497, 138 Misc. 259; 
Grimshaw v. Gnudi, 240 N.Y.S. 199, 
136 Misc. 443; Peo. v. Pignatoro, 136 
NUYS) 155, -26ENCY.Cr. bal; pe 
Ve Gwynne, 16 Abb.Pr, 23. 


N.C.—Hunt vy. Eure, 125 S.E. 484, 
188 N.C. 716. 


N.D.—Baird vy. Burke County, 205 
N.W. 17, 53 N.D. 140, 


Ohio.—Stock Yards Co. v. Cincin- 
nati, 1 OhioApp. 452, 20 OhioCir.Ct. 
N.S. 458; Reid v. Board of Education; 
6 OhioN.P.N.S. 526; Broken Sword 
ee Co. v. Trustees, 5 OhioN.P.N.S. 


Okl.—Chicago R. I. & P. Ry. Co. v. 
| 190 P. 878, 79 Okl. 8; Blevins v. 
Graham Co., 182 P. 247, 72 OK: 

308; a Hasque Vv. Atchison, etc. 2 Fy 
Co. 173 P. 78, 68 OKl. 183, L.R.A.1918F 


Or.—State v. Siegmune, 266 P. 1075, 
125 Or. 197 [cert den 49 S.Ct. 12, 278 
U.S. 608, 73 L.Hd. 534]; Forbes’ v. 
Jennings, 264 P. 856, 124 Or. 497; Su- 
perior Oi] & Refining Syndicate Vv. 
Handley, 195 P. 159, 99 Or. 146; Un- 
ion Fishermen’s Co. Vv. Shoemaker, 
193'Py-476,°194 Py 854,98 ¢ Or. 659% 
Hoag v. Washingt n- -Orer on Corp O- 
ration, 147 P. 756, 75 Or. 588 [mod 144 
edie yi 4, 75 Or. 588]. 


Pa.—Kraus v. Philadelphia, 109 A. 
226, 265 Pa. 425; Provident, etc., 
Trust Co. Ave Klemmer, LOL AS 351, 
257 Pa. 91; Williams y. Rheas, Ine., 
99° Pa. Super. 438; Hill v. Mervine, 13 
Pa.Dist. 580. 


Philippine.—Bermudez vy. Director, 
36 Philippine 774; Atkinson yv. Stew- 
art, 23 Philippine 405. 


For later cases, developments and changes in the law see Annotations, same title and section number, . 


O’Tier v. Sell, 226 _ 


§§ 603-605] 


authorizing resort to extrinsic facts,8* when the 
Miteral meaning of the statute is absurd or unrea- 


sonable.87 


[§ 604] d. Motives and Opinions of Legislature 
or Its Members, or of Third Persons. 
of the legislature to which effect must be given 
is that expressed in the statute, and the courts will 
not inquire into the motives which influenced the 
legislature,** or individual members,*® in voting for 


its passage; nor indeed as to the 


‘ Porto Rico.—Peo. v. Cardona, 8 
Porto Rico Fed. 277; Navarro v. Post, 
6 Porto Rico Fed. 61. 


S$.C.—Law v. J. F. Prettyman & 
Sons, 146 S.H. 815, 149 S.C. 178; Rob- 
son v. Cantwell, 141 S.H. 180, 148 S.C. 


Tenn.—First Nat. Bank v. Howard, 
253 S.W. 961, 148 Tenn. 188. 


Tex.—Cameron v. City of Waco, 
(Civ.App.) 8 S.W.(2d) 249; Gaddy v. 
First Nat. Bank, (Civ.App.) 283 S.W. 
277 [certified question answered 283 
S.W. 472, 115 Tex. 393]; Pecos, etc.. 
R. Co. v. Rosenbloom, (Civ.App.) 141 
S.W. 175 [aff 173° S.W. 215, 177 S.w. 
952, 107 Tex. 291,-and rev. 36 S.Ct. 
390, 240 U.S. 439, 60 L.Ed. 730]; Ham- 
ner v. Garrett, 132 S.W. 951, 133 S.W. 
1058, 63 Tex.Civ.App. 208; Eastern 
Texas Electric Co. v. Woods, (Cr.) 230 
S.W. 498; Croomes vy. State, 51 S.W. 
924, 53 S.W. 882, 40 Tex.Cr. 672. 


Utah.—Board of Education v. Bry- 
ner, 192 P. 627, 57 Utah 78; Board of 
Education v. Hunter, 159 P. 1019, 48 
Utah 373. 


Vt.—Sorrell v. White, 153 A. 359, 
103 Vt. 277; In re James, 132 A. 40, 
99 Vt. 265;)\ Barker iv. Esty; 19 Vt: 
131, 139 (holding, however,,. that a 
statute must be construed “without 
reference to any traditional history 
of the occasion of its enactment, un- 
less that result from some known 
state of embarrassment under the 
former law’’). 


Va.—Enoch v. Commonwealth, 126 
Soke 228 ae Va AD, 


Wash.—Huntworth v. Tanner, 152 
P. 523, 87 Wash. 670, Ann.Cas.1917D 
676; State v. Stewart, 100 P. 153, 52 
Wash. 61, 17 Ann.Cas. 411. 


W.Va.—Shipley v. Jefferson County 
Court, “78 “S.H: 792, 72) “W.Va. 656; 
Wellsburg, ete., R. Co. v. Panhandle 
Traction Co., 48 S.E. 746, 56 W.Va. 18; 
Daniel v. Simms, 39 S.H. 690, 49 W.Va. 
554. 


Wis.—Foster v. Sawyer County, 221 
N.W. 768, 197 Wis. 218; State v. Car- 
chidi, 204 N.W. 473, 187 Wis. 438; 
State v. Lear, 186 N.W. 1014, 176 Wis. 
406; Pfingsten v. Pfingsten, 159 N.W. 
921, 164 Wis. 308; State v. Hall, 123 
N.W. 251, 141 Wis. 30; Minneapolis 
Threshing Mach. Co. v. Haug, 117 
N.W. 811, 136 Wis. 350; Malloy v. 
Chicago, etc., R. Co., 85 N.W. 130, 109 
‘Wis. 29. 

Eng.—Heydon’s Case, 3 Coke 8. 

Ont.—Walker v. Forbes, [1925] 2 
Dom.L.R. 725. 

Object and purpose of statute as 
showing intention generally see supra 
§ 570. 


86. See supra text and note 81 et 
seq. ‘ 
87. Pfingsten v. Pfingsten, 159 


N.W. 921, 164 Wis. 308; State v. Frear, 
128 N.W. 1061, 144 Wis. 58; State v. 
Phelps, 128 N.W. 1041, 144 Wis. 1, 35 
L.R.A.N.S. 353. 

ss. U.S.—Southern R... Co. - v. 
“Machinists’ Local Union No. 14, 111 
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draftsman, or of the legislature, so far as it has 
not been expressed in the act.®® 


So, in ascertaining 


the meaning of a statute, the court will not be gov- 


The intention 


intention of the | of the statute,°4 


F, 49. 


Ill.—Eddy v. Morgan, 75 N.H. 174, 
216 Ill. 437. 


Kan.—Wichita v. Burleigh, 
332, 36 Kan. 34. 


Ky.—Lebanon v. Creel, 59 S.W. 16, 
LOO tye 363. 22 Mikey, 186. 


Mich.—HBllis v. Boer, 114 N.W. 239, 
150 Mich. 452. 


N.Y.—McCabe v. New York, 107 
N.E. 1049, 2138 N.Y. 468; Matter of 


Uy des 


Long Sault Development Co., 105 N.E. 
849, 212 N.Y. 1 (dis. op.); Kittinger 
v. Buffalo Traction Co., 54 N.E. 1081, 
160 N.Y. 377; Waterloo Woolen Mfg. 
Co. v. Shanahan, 28 N.B. 358, 128 N.Y. 
345, 14 L.R.A. 481; Peo. v. Flagg, 46 
N.Y. 401; Peo. -v. Draper, 15 N.Y. 532 
[aff 24 Barb. 265, 4 Abb.Pr. 333, 14 
How.Pr. 233, and aff 25 Barb. 344]; 
Peo. ex rel. Swift v. Luce, 133 N.Y.S. 
9, 74 Misc. 551 [aff 132 N.Y.S. 1148, 
148 App.Div. 933 (aff 97 N.E. 850, 
204 N.Y. 478)]. 


Wis.—State v. Hau Claire, 40 Wis. 
533. 


[a] Illustration.—If an act of con- 
gress is plainly in conflict with an 
existing treaty with a foreign na- 
tion, a court cannot inquire whether, 
in passing such act, congress had or 
had not an intention to pass a law 
inconsistent with the provisions of 
the treaty? Ropes v. Clinch, 20, F. 
Cas.No. 12,041, 8 Blatchf. 304. 


[b] Action of lobby.—The court 
cannot consider the actions and pur- 
poses of a lobby interested in the pas- 
sage of the act. Eddy v. Morgan, 75 
N.E. 174, 216 Ill. 437 [rev 118 I1l.App. 
138]. 


[ec] All acts will be presumed to 
have been passed in good faith.— 
State v. Eau Claire, 40 Wis. 533; 
Atty.-Gen. v. Eau Claire, 37 Wis. 400. 


so. U.S.—U._S. v. Union Pac. R. 
@o., 91. US. 72423 Te. Hds 224), 11-Ct.Cl. 

; U. S. v. Wilson, 58 F. 768; Dunlap 
ViiUss ao Och 135. 


Ark:—State v. Lancashire F. Ins. 
Co., 51 S.W. 638, 66 Ark. 466, 45 L.R.A. 
348. 


Conn.—State v. Blake, 36 A. 1019, 
69 Conn. 64. 


Tll.—Edaday v. Morgan, 75 N.H. 174, 
216 Ill. 437 [rev 118 Ill.App. 138]. 


Ind.—Parker v. State, 31 N.E. 1114, 
132 Ind. 419. 


flowa.—Tennant v. Kuhlemeier, 120 
N.W. 689, 142 Iowa 241, 19 Ann.Cas. 
1026. 


eo. Tennant v. Kuhlemeier, supra; 
In re Murphy, 23 N.J.Law 180; Key- 
port, etc., Steamboat Co. v. Farmers’ 
Transp. Co., 18 N.J.Hq. 13; Combined 
Saw, etc., Co. v. Flournoy, 14 S8.E. 976, 
88 Va. 1029; Richmond v. Henrico 
County, 2 S.E. 26, 83 Va. 204. 


Admissibility of evidence to aid 
construction see infra § 615. : 
91,0 .95.—-U. Ss. vv. Chicazo; ete. RR. 


Co., 157 F. 616 [rev on other grounds 
168 F. 236, 93 C.C.A. 450, 21 L.R.A. 


erned or influenced by the views or opinions of any 
or all of the members of the legislature®! or its 
legislative committees,?? or of any other person.?% 

[§ 605] e. History and Passage of Act—(1) In 
General. To determine the legislative intent in 
ease of ambiguity, resort may be had to the history 


and of the proceedings attending 


N.S. 690]. 


Cal.—Ex p. Goodrich, 117 P. 451, 160 
Cal. 410, Ann.Cas.1913A 56. 


TTP eo. Wer CHICAS O: AR Y.S. O78 eonD) 
N.E. 402, 270 111. 140; Peo. v. Chicago 
Rys. Co., 110 N.E. 386, 270 Ill. 87, Ann. 
Cas.1917B 821; Eddy v. Morgan, 75 
N.E. 174, 216 111. 487 [rev 118 Ill.App. 
138]; Belleville, etc., R. Co. v. Greg- 
ory, 15 Til. 20. 


Ind.—Bettenbrock vy. Miller, 112 N. 
H. 771, 185 Ind. 600. 


Iowa.—Tennant v. Kuhlemeier, 120 
ie 689, 142 Iowa 241, 19. Ann.Cas. 


Mich.—Peo. v. Marxhausen, 171 N. 
W. 557, 204 Mich. 559, 3 A.L-R. 1505. 


N.H.—Polard v. Gregg, 90 A. 176, 
17 N.H. 190: 


N.C.—Goins v. Board of Trustees, 
86 S.E. 629, 169 N.C. 736. 


Pa.—In re Miles’ HEst., 116 A. 300, 
272 Pa. 329. 


S.C.—Tallevast v. Kaminski, 143 
S.E. 796; 146 S.C. 225. 


“The court in construing the law 
may not inquire what individual mem- 
bers of Congress supposed the bill to 
mean.” . U.S. v. Chicago, etc., R.' Co., 
157 F. 616, 618 [rev on other grounds 
168 EF. 236, °93 C.C.A. 450; 21 LeR.A. 
N.S. 690). 


[a] Expression by legislature of 
erreneous cpinion concerning the law 
does not alter it. Knickerbocker Ice 
Co. v. Stewart, 40 S.Ct. 438, 253 U.S. 
149, 64 L.Hd. 834, 11 A.L.R. 1145 [rev 
123 N.E. 382, 226 °N:Y. (302 (aff '173 
N.Y.S. 924) 1]. 


Debates in legislature see infra § 
606. 


92. Litchfield v. City of Bridgeport, 
131 A. 560, 103 Conn. 565. 


[a]) Understanding of financial 
committee of general assembly in 
reporting a bill is not to be considered 
in interpretation thereof. Litchfield 
vy. City of Bridgeport, 131 A. 560, 103 
Conn, 565. 


93. Manning v. Atlantic & Y. Ry. 
Co., 125 S.E. 555, 188 N.C. 648. 


94; U-S.—Prussian'v. UYS., 5118 Ct, 
293. 289 U.S. 675, 75 U.Wd:610' Pate 42 
F.(2d) 8541; Penn Mut. L. Ins. Co. v. 
Lederer, 40 S.Ct. 397, 252 U.S. 523, 64 
L.Hid. 698) afhe258y Bia Sis6 956.0 0A. 
167, which rev 247 F. 559]; U. S. v. 
St. Paul, ete., R. Co., 38.S.Ct. 525, 247 | 
WeS= 310,462)... Bd. 14132 On ire 2250 Hs 
ot" 139 CICA, 30%]; Industrial“ Re- 
search Corporation v. General Motors 
Corporation, 29 F.(2d) 623; In re Getz, 
25 H.(2d) 773; Bankers’ Trust Co. v. 
Bowers, 295 F. 89, 31 A.L.R. 922 [rev 
29.2) BY 793d: 


Conn.—Kelly v. Dewey, 149 A. 840, 
111 Conn. 281. 


Fla.—Jerome H. Sheip Co. v. Amos, 
130 So. 699. 


Me.—Desjardins v. Jordan Lumber 
Co., 126 A. 486, 124 Me. 113; Burrill 
Nat. Bank v. Edminister, 111-A. 423, 
119 Me. 867; Stevens v. Dixfield & 
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its actual passage through the legislature®® as dis- | closed by the legislative journals,®* although some 


Peru Bridge Co., 99 A. 94, 115 Me. 402; 
Inhabitants of Georgetown Vv. William 
E. Hanscome & Co., 79 A. 379, 108 Me. 
13its 

Mass.—Boston Safe Deposit & 
Trust Co. v. Commissioner of Corpo- 
rations and Taxation, 174 N.E. 116; 
Carlos Ruggles Lumber Co. v. Com- 
monwealth, 158 N.E. 897, 261 Mass. 
445. 


holm, 170 N.W. 924, 142 Minn. 94. 


Miss.—Robertson v. Texas Oil Co., 
106 So. 449, 141 Miss. 356. 


Mo.—State v. Forest, 162 S.W. 706, 
177 Mo.App. 245. 


Mont.—State v. Hays, 282 P. 32, 86 
Mont. 58; State v. Board of Comrs. of 
Big Horn County, 250 P. 606, 77 Mont. 
316; Fergus Motor Co. v. Sorenson, 
235 RP. 422, 73 Mont. 122; Haydon v. 
Normandin, 179 P. 460, 55 Mont. 539; 
Melzner vy. Northern Pac. R. Co., 127 
P. 146, 46 Mont. 162. 


N.Y.—In re Frasch’s Will, 156 N.E. 
656, 245 N.Y. 174; Witey v. Solway 
Process Co:, 109 N.E. 606, 215 N.Y. 
584, Ann.Cas.1917A 314; Morgan v. 
Hedstrom, 58 N.E. 26, 164 N.Y. 224; 
Peo. v. Durston, 24 N.E. 6, 119 N.Y. 
569,. LO Amis... 859,07) TIRAAG T'S, 77. 
N.Y.Cr. 457; Peo. v. Home Ins. Co., 
92 N.Y. 328 [aff 16 Wkly.Dig. 304, and 
aff 119 U.S. 129;.30 L.Bid?350,.134 U.S. 
594, 33 L.Ed. 1025]; Peo. v. Rogers, 
170 N.Y.S. 825, 183 App.Div. 604, 37 
N.Y.Cr. 13; Colyer v. Richard K. Fox 
Pub. Co., 146 N.Y.S. 999, 162 App.Div. 
297; Lipstein v. Provident Loan Soc., 
139 N.Y.S. 799, 154 App.Div. 732; In 
re Morris, 235 N.Y.S. 461, 134 Misc. 
374; Banner Milling Co. v. State, 191 
INGY; S. 14352152, 117 Mise, 33) [cit Cyel. 


Ohio.—Skinner Engine Co. v. Metro- 
pole Cafe Co., 19 OhioN.P.N.S. 113; 
State v. Ross, 4 OhioN.P.N.S. 377; 
Dayton, ete., R. Co. v. Dayton, etc., 
Tract. Co., 1 OhioN.P.N.S. 218. 


Or.—Superior Oil & Refining Syndi- 
ae Ve Handley, 195 (PS 1599499) Or: 
46. 


Pa.—Commonwealth v. Quaker City 
Cab Co., 134 A. 404, 287 Pa. 161 [rev 
on other grounds 48 S.Ct. 553, 277 U.S. 
389, 72 L.Ed. 927]; In re Miles’ Est., 
116 A. 300, 272 Pa. 329. 


Philippine. —Mitsui Kaisha Vv. 
Hongkong, etc., Bank, 36 Philippine 
27; Tamayo v. Gsell, 35 Philippine 
95 Se BU USs Vis De Guzman, 30 Philip- 
pine 416. 


S.C.—Palmetto Lumber Co. _ vy. 
Southern Ry., 151 S.E.. 279, 154 S.c. 
129; Crescent Mfg. Co. v. Tax Com- 
mission, 124 S.E. 761, 129 S.C. 480. 


S.D.—Hughes v. Board of Comrs. of 
Se tae County, 127 N.W. 618, 25 S. 
D. 480. 


Utah.—Board of Education of Car- 
bon County School Dist. v. Bryner, 192 
P. 627, 57 Utah 78; Board of Educa- 
tion of Ogden City v. Hunter, 159 P. 
1019, 48 Utah 373. 

Vt.—In re James, 132 A. 40, 99 Vt. 
265. 

Wash.—Burdick v. Kimball, 
845, 53 Wash. 198; Scouten vy. 
com, 74 P. 389, 38 Wash. 273. 

Wis.—Foster v. Sawyer County, 221 
N.W. 768, 197 Wis. 218; Pfingsten v. 
Pfingsten, 159 N.W. 921, 164 Wis. 308. 

Man.—Winnipeg Electric R. Co. v. 
Delisle, 31 Man. 355. 


“While it is well settled that courts 
may not resort to views expressed by 


OME Iee 
What- 


those who either draft or enact laws 


for the purpose of determining 
the meaning of words employed 
therein, . yet, in order to get 


at ‘the old law, “Ehe mischief and rem- 
edy, and properly to understand and 
construe a statute embodying the lat- 
ter, the history of the enactment in 
question may be always considered; 
and, when the statute under consider- 
ation is a general revision, ‘the law as 
therein written will be deemed to be 
the same as it stood prior to the revi- 
sion, unless we find from the statute 
itself or its history a clear intention 
to change it.’”’ In-re ec Estate, 
116 A. 300, 272 Pa. 329, 339 


[a] Phrase used in eStats must 
be read in the light of the origin and 
history of the statute. J. M. Dougan 
Co. v. Van Riper, 198 P. 897, 109 Or. 
254. 


History of legislation on same sub- 
ject see infra § 620. 


95. U.S.—U.S. v. Missouri Pac. R. 
Co.y 4973S: Ct213838, 276 -US.269) 73 End. 
322". Haskell v. Perkins, 28 F.(2d) 
222; In re Valhoff, 238 F. 405; U.S. 
Ae Poland, Psy a ie 810, 145 C.C.A. 630 
[rev on other grounds 40 S.Ct.L27, 252 
US. ° 221, 64. hh. Bid.« 236] 3 Tucker |v. 
Williamson, 229 EF. 201; Goodrich 
Transit Co. v. Interstate Commerce 
Commission, 190 F. 943 [rev on other 
grounds. 32 S.Ct. 436, 224 U.S. 194, 
56 L.Hd. 729]; U.S. v. Musgrave, 160 
F. 700; United S*ates v. Chicago & 
N. W. Ry. Co., 157 F. 616 [rev on 
other grounds 168 F. 236, 93 C.C.A. 
450, 21 L.R.A.N.S. 690]; In re Frischer 
Co., 16 Cust.App. 191; Stone, ete., Co. 
v. U. S., 12 Ct.Cust.App. 62; Tilge v. 
Usistr2) Ct: Cust App. 129. 


Del.—Clendaniel v. Conrad, 83 A. 
1036, 26 Del. 549, Ann.Cas.1915B 968 
[error dism 35 S.Ct. 208, 235 U.S. 712, 
59 L.Ed. 437]. 


Fla.—State v. ‘Amos; 79 So. 433, 76 
Fla. 26. 


TasMornicon v. State, 105 N.E. 
118, 181 Ind 544; Arnett v. State, 80 
N.Y 153; 168 Ind... 180, 8° L.R:A.N-S: 
LS 2s State v. Schlicker, 103 N.E. 807, 
55 Ind. App. 318. 


Mass.—Hood Rubber Co. v. Com- 
missioner of Corporations and Taxa- 
tion} LOW Nee R610 200. A ER o> 
In re Opinion of the Justices, 151 
N.E. 680, 254 Mass. 617; Massachu- 
setts Institute of Technology v. Bos- 
ton Society of Natural History, 105 
N.E. 874, 218 Mass. 189; Browne v. 
Turner, 54 N.E. 510, 174 Mass. 150. 


Mich.—Rapid Ry. Co. vy. Michigan 
Public Utilities Commission, 196 N.W. 
518, 225 Mich, 425. 


Minn.—Mushel vy. Schulz, 166 N.W. 
179, 139 Minn, 234; In re Lis’ Estate, 
139 N.W. 300, 120 Minn. 122. 


Neb.—Chicago, ete, R. Co. v. 
Amack, 199 N.W. 724, 112 Neb. 437; 
State v. Omaha & C. B. St. R. Co., 148 
N.W. 946, 96 Neb. 725. 


N.H.—Wyatt v. State Bd. of Equali- 
zation, 70 A, 387, 74 N.H. 552. 


N.M.—Douglass y. Lewis, 9 P. 377, 
3 N.M. 596 [aff 9 8.Ct. 634, 1381 U.S. 
75,38. L.bd. 53]. 


N.Y.—Woollcott v. Shubert, 111 N.E. 
829, 217 N.Y. 212, L.R.A.1916H 248, 
Ann.Cas.1916B 726; Travis v. Ameri- 
can Cities Co., 182 N.Y.S. 394, 192 App. 
Div. 16 [aff ‘135 N.E. 896, 233 N.Y. 
510]; In re Barbour’s Estate, 173 
N.Y.S. 276, 185 App.Div. 445 [aff 123 
N.BE. 854, '226 N.Y. 5689]s) Peo: v. 
Schoonmaker, 63 Barb. 44; Peo. vy. 


Wilkes, 163 N.Y.S. 659. 


N.D.—State v. Gillespie, 168 N.W. 
38, 89 N.D. 512; State v. Burr, 113 
N.W. 705, 16 N.D. 581. 


Philippine —Palanca v. Manila, 41 
Philippine 125. 


Tenn.—Malone v. Williams, 103 S. 
W. 798, 118 Tenn. 390, 121 Am; SR. 
1002. 


Vt.—Fidelity & Deposit Co. v. 
Brown, 104 A. 234, 92 Vt. 390; State 
v. Rutland R. Co., Tih AS PeLOG) Sek Vacs 
508. 


Wash.—State v. Hamilton, 159 P. 
379, 92 Wash. 347; State v. Superior 
Court for Chehalis County, 127 P. 120, 
70 Wash. 545. 


Wis.—Mead v. Bagnall, 15 Wis. 156. 


Wyo.—Burnham Hotel Co. v. City 
of Cheyenne, 222 P. 1, 30 Wyo. 458, 
463 [36 Cyc 1138]. 


And see cases infra note 96. 


[a] Illustration.—Where acts of 
congress are ambiguous, the courts 
may properly have recourse to public 
documents and proceedings in con- 
gress pending consideration of the 
legislation. Coke y. Illinois Cent. R. 
CoyeZ2core. 90s 


[b] Date of approval of statute, 
and not the date of publication, is to 
be looked at, in determining the intent 
of the legislature, so far as that in- 
tent depends on the priority of its 
action. Mead vy. Bagnall, 15 Wis. 156. 


[c] Translation of act into foreign 
language.—In construing a _ statute 
which was translated into Spanish 
prior to its enactment, where the leg- 
islature was composed in large part 
of members speaking Spanish almost 
exclusively, it is proper to consult the 
Spanish translation to ascertain the 
legiNative intent. Ex p. De Vore, 
136 P. 47, 18 N.M. 246. 


96 U.S.—Blake v. New York Nat. 
City: Bank, 23 Wall. 307, 23 L.Ed. 119; 
J. W. Ould Co. v. Davis, 246 EF. 228, 
158 C.C.A. 388; U. S. v. Stone, etc., 
Co." 16 CeCust: "App. 82. 


Ala.—State v. Bracken, 45 So. 841, 
LE4ATas 151. 


Ark.—Bell v. State, 180 S.W. 186, 
Loe Ark. 530; Hill v. Mitchell, 5 Ark. 

Del.—Clendaniel v. Conrad, 83 A. 
1036, 26 Del. 549, Ann.Cas.1915B 968 
[error dism: 36 S.Ct.203) 2355 U.St 712° 
59 L.Ed. 4387]. 


Fla.—State v. Amos, 79 So. 433, 76 
Fla. 26. 


Ill—Eddy v. Morgan, 75 N.E. 174, 
216 Ill. 487 [rev 118 Ill.App. 138]; 
Peo. v. Graves, 224 Ill.App. 235 [ate 
136 N.E. 542, 304 Ill. 20]. 


Ind.—City of New Albany v. Lem- 
on, 149 N.E. 350, 152 N.E. 723, 198 Ind. 
127; Arnett v. State, 80 N.E. 153, 168 
Ind. 180, 8 L.R.A.N.S. 1192; Edger v. 
Randolph County, 70 Ind. 331; Walter 
A. Wood Mowing, etec., Co. v. Caldwell, 
54 Ind. 270, 23 Am.R. 641. 


Kan.—State v. Kelly, 81 P. 450, 71 
Kan. 811, 70 L:R.A. 450. 


Mass.—Plunkett v. Old Colony 
Trust Co., 124 N.E. 265, 283 Mass. 471, 
i (oe Ned righ Be 696; Old South Assn. in Bos- 
ton v. City of Boston, 99 N.E. 235, 212 
Mass. 299. 


Mo.—Ex p. Helton, 938 S.W. 913, 117 
Mo.App. 609. 


Mont.—Nichols v. School Dist. No. 
3 of Ravalli County, 287 P. 624, 87 


Sn Nl ee 
Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§ 605] 


authorities have held that the court cannot, in con- 
struing a statute, examine the journals to show the 
. So the terms of a resolu- 
tion directing a legislative investigation may be 
examined to ascertain the legislative intent in or- 
But the plain meaning 
of a statute cannot be affected by resort to its leg- 


history of its passage.®7 


dering the investigation.®® 


islative history.°® 


Amendments and changes during passage. Under 
the general rule,1 amendments or modifications, and 
changes in the frame of the bill during its pas- 
sage,” and the action of the legislature on amend- 


Mont. 181. 


N.H.—Hurd v. Nadeau, 123 A. 236, 
81 N.H. 183. 


N.Y.—Woolleott v. Shubert, 111 
N.E. 829, 217 N.Y. 212, L.R.A.1916H 
248, Ann.Cas.1916B 726; Peo. v. Scan- 
nell, 53 N.E. 1129, 158 N.Y. 686; Peo. 
v. Dalton, 52 N.B. 1118, 158 N.Y. 175; 
Peo. v. Feitner, 59 N.Y.S. 1111, 42 App. 
Div. 622 [aff 59 N.Y.S. 807, 27 Misc. 
155, 156, 157]. 


N.D.—State v. Burr, 113 N.W. 705, 
16 N.D. 581. 


Pets eee pte v. McCollister, 11 Ohio 


Tex.—Red River Nat. Bank v. Fer- 
guson (Civ.App.) 192 S.W. 1088 [aff 


206 S.W. 923, 109 Tex. 2871. 


Wash.—State v. Hamilton, 159 P. 
379, 92 Wash. 347; Scouten v. What- 
com, 74 P. 389, 33 Wash. 273. 


[a] Journals cannot be resorted 
to where the act itself is unambigu- 


ous.—Duncan v. Combs, 115 S.W. 222, | 


131 Ky. 330. 


[b] The Congressional Record offi- 
cially preserves the history of the 
statute. Tilge v. United States, 2 
Cust.App. 129. 


Admissibility of legislative jour- 
nals on question of validity of enact- 
ment see supra §§ 184-186. 


97. Tennant v. Kuhlemeier, 120 
N.W. 689, 142 Iowa 241, 19 Ann.Cas. 
1026; In re Hudson County, (N.J.) 
144 A. 169 [den motion sub nom. In re 
Freeholders of Hudson County, (Sup.) 
143 A. 536]; Pierson v. Cady, 86 A. 
167, 84 N.J.Law 54; State v. Sooy, 38 
N.J.Law 324;, State v. Underground 
Cable Co., (Ch.) 18 A. 581; Standard 
Underground Cable Co. v. Atty.-Gen., 
19 A. 733, 46 N.J.Eq. 270, 19 Am.S.R. 
394; Commonwealth Bank v. Com., 19 
Pa. 144. 


[a] Such evidence “was not only 
of no value, but it was delusive and 
dangerous.” Commonwealth Bank v. 
Commonwealth, 19 Pa, 144, 156. 


[b] “Journals are not evidence of 
the meaning of a statute, because 
this must be ascertained from the 
jlanguage of the act itself, and the 
facts connected with the subject on 
which it is to operate.” The South- 
wark Bank v. Commonwealth, 26 Pa. 
446, 450. 

[c] Amendments made during 
passage of act (1) may not be con- 
sidered unless shown by the enrolled 
bill. The legislative journals cannot 
be resorted to for the purpose of 
showing the course of legislation 
through which the bill passed. 
Mason v. Cranbury Tp., 52 A. 568, 68 
N.J.Law 149; Standard Underground 
Cable Co. v. Atty.-Gen., 19 A. 733, 46 
N.J.Eq. 270, 19 Am.S.R. 394. (2) But 
amendments noted on the enrolled bill 
may be considered. Mason v. Cran- 
bury Tp., supra. 

98, Peo. v. Sharp, 14 N.E. 319, 107 
N.Y. 427, 1 Am.S.R. 851, 5 N.Y.Cr. 569. 
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ments offered,? may be considered, but the mere 
introduction of an amendment has no_ probative 
value;* and it has been held that amendments of- 
fered, but not finally incorporated in the statute 
as passed, cannot be considered.® 


Executive reports or messages.® 
the governor submitting the subject matter of a 
proposed statute to the legislature may be referred 
to for the purpose of showing the real object of 
the statute or the meaning of ambiguous language 
On the other hand it has been held that 
an executive report on which a statute is supposed 


A message of 


99. U.S—U. S. v. Missouri Pac. R.{ 379, 92 Wash. 347. 


Co., 49 S.Ct. 138, 276 U.S. 269, 73 L.Hd. 
3822 [aff 21 F.(2d) 351]; Cully v. 
Mitchell, 37 F.(2d) 493 [cert den 50 
S.Ct. 347, 281 U.S. 740, 74 L.Ed. 1154]; 
Lewellyn v. Harbison, 31 F.(2d) 740 
[rev 26 F.(2d) 126, and cert den 50 
S.Ct. 18, 280 U.S. 560, 74 L.Hd. 6151; 
Jeu Jo Wan v. Nagle, 9 F.(2d) 309; 
Stone & Downer Co. v. United States, 
12 Ct.Cust.App. 62. 


EAE re Pringle, 22 Hawaii 


—Dunean v. 115 S.w. 


Ky. 
222, 131 Ky. 330. 


_ Me.—Burrill Nat. Bank v. 
ister, 111 A. 423, 119 Me. 367. 


Mass.—Allen v. Commissioner of 
Corporations and Taxation, 172 N.E. 
643, 70 A.L.R. 1299; Carlos Ruggles 
Lumber Co. v. Commonwealth, 158 N. 
EK. 897, 261 Mass. 445; Plunkett y. Old 
Colony Trust Co., 124 N.E. 265, 233 
Mass. 471, 7 A,L.R. 696; Old South 
Assoc. v. Boston, 99 N.E. 235, 212 
Mass. 299. 


Va.—Shenandoah Lime Co. v. Mann, 
LS oe 753, 115 Va. 865, Ann.Cas.1915C 


[a] Thus, in the construction of 
a revenue act the meaning of which is 
plain and unambiguous, the court 
properly excluded as irrelevant and 
incompetent evidence as to action of 
the senate in requesting the secretary 
of the treasury to furnish an estimate 
of the amount of revenue the pro- 
posed law would raise and the action 
of the secretary in reply, supplement- 
ed by affidavits of a department of- 
ficial as to basis of estimate. Lederer 
v. Real Estate Title Insurance & 
Trust Co. of Philadelphia, 295 F. 672 
[aff 291 F. 265, and cert dem 44 S.Ct. 
635, 265 U.S. 589, 68 L.Ed. 1194]. 


[b] Resort may be had to genesis 
and evolution of statute to explain, 
but not to discover, ambiguities. 
Burrill Nat. Bank vy. Edminister, 111 
A. 423, 119 Me. 367. 


1. See supra text and note 95. 


2. -.S-—U. SS. -v. St. Patlyete, R: 
Co., 88 S.Ct. 525, 247 U.S. 310, 62 Li. 
Ed. 1130 [rev on other grounds 139 C. 
C.A. 301, 225 F. 27]; In re Valhoff, 
238 EF. 405. 


Fla.—State v. Amos, 79 So. 433, 76 
Fla. 26. 


Minn.—Mushel vy. Schulz, 166 N.W. 
179, 1389 Minn. 234. 


Neb.—Chicago, B. & Q. R. Co. v. 
Amack, 199 N.W. 724, 112 Neb. 437. 


N.Y.—In re Hamlin, 124 N.E. 4, 226 
N.Y. 407, 7 A.L.R. 701; Woollcott v. 
Shubert, 111 N.B. 829, 217 N.Y. 212, 
L.R.A.1916E 248, Ann.Cas.1916B 726. 


Ohio.—State v. McCollister, 11 Ohio 
46. 

Philippine.—Manila Electric R., etce., 
Co. v. Board of Public Utility Comrs., 
30 Philippine 387. 


Wash.—State v. Hamilton, 


Combs, 


Edmin- 


159 P. 


But see supra note 97 [cl. 


[a] flustration.—L. (1913) p 103 
§ 1, relating to justices of the peace 
and constables, is not void for am- 
biguity in declaring that elections for 
such offices shall be held quadrennial- 
ly, and that the term shall be two 
years, Since the legislative journals 
disclose that the word ‘quadrennial’ 
was substituted for “biennially” -in 
the senate, and that the house of rep- 
resentatives concurred in the change, 
Showing an intention that the term 
should be four years. State v. Hamil- 
ton, 159 P. 379, 92 Wash. 347. 


[b] Where legislative journals 
show that in the passage of an act 
language warranting a subsequent de- 
partmental construction was stricken 
from the bill by amendment, and a 
clause substituted conflicting with 
such construction, the legislative in- 
tent shown by the change of language 
will be adopted by the court. State v. 
Amos, 79 So. 433, 76 Fla. 26. 


[c] Where words of enlargement 
were stricken by amendment during 
the passage of an act, and words of 
limitation inserted in their stead, it 
should be held that the legislature 
thereby intended to restrict the ap- 
plication of the act. Connole v. Nor- 
folk & W. Ry. Co., 216 F. 823. 


Amendment during passage general- 
ly see supra §§ 59-71. 


3. U. S. v. United Shoe Mach. Co., 
264 F. 138 [motion gr 41 S.Ct. 9, app 
dism 41 S.Ct. 217, 254 U.S. 666, 65 L. 
lid. 465, and aff 42 S.Ct. 368, 258 U.S. 
451, 66 L.Ed. 708 (reh den 42 S.Ct. 
585,259) U.S .<.57),.66), Le Bde 107d Te 
Stone & Downer Co. v. U. S., 12 Ct. 
Cust.App. 62; Travis v. American 
Cities Co., 182 N.Y.S. 394, 192 App.Div. 
16 [aff 185 N.E. 896, 233 N.Y. 510]. 


[a] Rejection of proposed amend- 
ment to a bill will be considered by 
the courts in construing the act as 
finally passed, if its language is doubt- 
ful. U.S. v. United Shoe Machinery 
Co., 264 F. 138 [motion gr. 41 S.Ct. 9, 
app dism 41 S.Ct. 217, 254 U.S. 666, 65 
L.Ed. 465, and aff 42 S.Ct. 363, 258 U. 
S. 451, 66 L.Ed. 708 (reh den 42 S.Ct. 
585, 259 U.S. 575, 66 L.Hd. 1071) ]. 


[b] Elimination of specific provi- 
sion as first reported to branch of 
legislature, which, if enacted, would 
exempt certain associations from 
taxation, indicates intention that they 
are not to be exempt. Atlantic Coast 
Line R. Co. v. U. S., 66 Ct.Cl. 378. 


4 Stone & Downer Co. v. United 
States, 12 Ct.Cust.App. 62. 


5. Lane v. Kolb, 9 So. 878, 92 Ala. 
636. 


6. Reports of legislative commit- 
tees see infra § 606. 


7 Clendaniel v. Conrad, 83 A. 1036, 
26 Del. 549, Ann.Cas.1915B 968 [error 
dism 35 S.Ct. 208, 235 U.S. 712, 59 L. 
Ed. 437]; Sullivan v. City of Butte, 
211 P. 301, 65 Mont. 495; State v. Gil- 
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to be founded may not be considered.® 
Statutes adopted by popular vote. 


construction of a statute adopted 


measure is uncertain, it is proper to resort to ar- 
guments submitted to voters at the time it was 


adopted.°® 


[§ 606] (2) Debates and Reports of Committees 
or Commissions. Although it has been held in many 
cases that, as a general rule, the debates in the leg- 
islature, expressive of the views of legislators on 
pending legislation, are not appropriate sources from 
which to ascertain the meaning of the statute as 


passed,'® nevertheless a resort to 


lespie, 168 N.W. 38, 39 N.D. 512. 


{a] If statute was enacted at ex- 
traordinary session, the language is 
to be understood in the light of the 
special message of the governor sub- 
-mitting the subject matter for legisla- 
tive consideration. Sullivan v. City 
of Butte, 211 P. 301, 65 Mont. 495. 


8. Ewart v. Williams, 3 Drew. 21, 
61 Reprint 800; Martin v. Hemming, 
10 Exch. 478; Arding vy. Bonner, 2 
Jur.N.S. 763. 


9. Crosks v. People’s Finance & 
Thrift Co. ef Pomona Valley, (Cal.) 
292 Po 1065. 


' Initiative and referendum acts gen- 
erally see supra §§ 227-306. 


10. U.S.—Duplex Printing Press 
Co. v. Deering, 41 S.Ct. 172, 254 U.S. 
443, 65 L.Ed. 349, 16 A.L.R. 196 [rev 
164 C.C.A. 562, 252 EB. 722 (aff 247. F. 
TOD Mss Us Sov..St.e aly, ete. Ri.Co.; 
38) S.Ct o25,.7247%.-U.S. 310, 62" Td. 
1130 [rev on other grounds 139 C.C.A. 
301, 225 F. 27]; Lapina v. Williams, 
34 S.Ct. 196, 232 U.S. 78 [aff 103 C.C.A. 
S21; 179 Be 839) Omaha '& ‘Cy B. St. 
Ry. Co. v. Interstate Commerce Com- 
mission, 33 S.Ct. 890, 230 U.S. 324, 57 
L.Ed. 1501, 46 L.R.A.N.S. 385 [rev 191 
F, 40]; Standard Oil Co. v. U. S., 31 S. 
Ct, 502, 221 U.S. 1; Binns v..U. S., 24 
S.Ct. 816, 194 U.S. 486, 48 L.Ed. 1087; 
U. S. v. Trans-Missouri Freight As- 
soc., 17 S.Ct. 540, 166 U.S. 290; 41 L. 
Ed. 1007; U. S. v. Union Pac. R. Co., 
MUO CCL GIONS. aia ee. kids Ziad s 
Aldridge v. Williams, 3 How. 9; Auk 
Bay Salmon Canning'Co. v. U. S., 300 
F. 907; Mutual Ben. L. Ins. Co. v. 
Duffy, 295 F. 881 [aff 3 F.(2d) 1020, 
and aff 47 S.Ct. 205, 272 U.S. 618, 71 L. 
Ed. 439]; ‘U.S. v. Gordin, 287 F. 565; 
WW, Steve) Todd; 1285 RR. S475" ‘Carter vi 
Hobbs, 92 F. 594; U. S. v. Oregon, 
ete., R. Co., 57 F. 426 [rev 14 C.C.A. 
600, 67 F. 650]; Chicago, ete., R. Co. 
v. U. S., 49 Ct.Cl. 463 [aff-37 S.Ct. 241, 
242 U.S. 621, 61 L.Ed. 533]; Lincoln 
v. United States, 49 Ct.Cl. 300; Pacific 
Cone Steamship Co. v. U. S., 38 Ct. 


Cal.—Ex parte Goodrich, 117 P. 451, 
160 Cal. 410, Ann.Cas.1913A 56; Leese 
v. Clark, 20 Cal. 387. 


Conn.—Hartford v. Connecticut Co., 
140 A. 734, 107 Conn. 312; Bayon v. 
Beckley, 93 A. 189, 89 Conn. 154. 


_ D.C.—District of Columbia v. Wash- 
ington Market Co., 3 MacArthur: 559 
{aff 2 S.Ct. 543, 108 U.S. 248, 27 LL. 
Ed. 714]. 


Iowa.—Tennant v. Kuhlemeier, 120 
pe 689, 142 Iowa 241, 19 Ann.Cas. 


Mass.—Plunkett v. Old Colony 
Trust Co., 124 N.E. 265, 233 Mass. 471, 
7 ALL.R. 696. 


Minn.—Taylor v. Taylor, 10 Minn. 


STATUTES 


Where the 


as an initiative 


“ee 


ws (ona 


been held permissible in a number of cases, some 
of them in the same jurisdictions in which the gen- 
eral rule has been laid down,'! and it has been held 
that debates in harmony with a fair construction 
of a statute are highly persuasive in arriving at 
the legislative intention,’? or in confirming and vin- 


dicating a construction at which the court has al- 


ready arrived,*® 
ey ] 


the debates has 


107. 


N.J.—In re Freeholders, 144 A. 169, 
ee A. 536; State v. Svoy, 38 N.J.Law 


N.Y.—In re Morse, 160 N.E. 374, 247 
N.Y. 290; Woollcott v.. Shubert, 111 
N.EY 829, 217 N.Y. 212, L.R.A.1916H 
248, Ann.Cas,1916B 726; Resigno v. 
BR: Jarka :Go057;223 N.Y.S., 5,221 App. 
Div. 214; Hance Bros. Co. v. American 
Ry. Express Co., 190 N.Y.S. 530, 116 
Mise. 653; Horn v: Klugman, 183 N.Y. 
©. Loa; Mise. Via. 


Pa.—Cumberland County v. Boyd, 4 
A. 346, 113 Pa. 52; Lenhart v. Cambria 
County, 29 Pa.Super. 350 [aff 64 A. 
876, 216 Pa. 25]; Hunsinger’s Case, 8 
Pa.Co, 173. 


Porto Rico.—Navarro v. 
Porto Rico Fed. 61. 


S.C.—Tallevast v. Kaminski, 143 S. 
E. 796, 146 S.C. 225. 


Post, 5 


” Eng.—Southeastern R. Co. v. Rail- 
way Com’rs, 6 Q.B.D. 586 [overr sub 
nom. Reg. v. Oxford, 4 Q.B.D. 525]. 


Can.—Gosselin v. Rex, 83 Can.S.C. 
255; Toronto R. Co. v. Reg., 4 Can. 
Exch. 262. 


[a] Especially remarks of member 
or representative of committee in 
charge of bill.—U. S. v. Wilson, 58 F. 
768; Ex p. Farley, 40 F. 66; U.S. v. 
Stone, etc., Co., 16 Cust.App. 82. 


[b] “The reason is that it is im- 
possible to determine with certainty 
what construction was put upon an 
act by the members of a legislative 
body that passed it by resorting to 
the speeches of individual members 


thereof. * Those who did not speak 
may not have agreed with those who 
did; and those who spoke might dif- 
fer from each other; the result be- 
ing that the only proper way to con- 
strue a legislative act is from the lan- 
Suage used in the act, and, upon oc- 
casion, by a resort to the history of 
the times when it was passed.” U.S. 
v. Trans-Missouri Freight Assoc., 17 
Paes 540, 166 U.S. 290, 318, 41 L.Ed. 


11. U. S.—Johnson vy. Southern 
Pate.) R.°Co., "25 8.Ct. 158, 196 °U.8, 0, 
49 L.Ed. 363; U. S. v. Mullendore, 35 
F.(2d) 78;  Acklin v. People’s Sav. 
Ass'n, 293 F. 392; Penn Mut. L. Ins. 
Co..v. Lederer, 247 F. 559 [rev on oth- 
er grounds 169 C.C.A. 167, 258 FE.) 81); 
Sweetser v. Lowell, 149 C.C.A. 359, 236 
F, 169; Sweetser v. Emerson, 149 C.C. 
A. 351, 236 F. 161, Ann.Cas.1917B 244; 
Baker v. Swigart, 118 C.C.A. 313, 199 


'F.. 865 [rev 196 F. 569, and rev on 


other grounds 33 S.Ct. 645, 229 U.S. 
187, 57 L.Hd. 1143]; Roberts v. South- 
ern Pac. Co 86s 934 faltil3s4 CGAY 
665, 219 F. 1022]. See U.S. v. Bhagat 
Singh Thind, 48 S.Ct. 838, 261 U.S. 
204, 67 L.Ed. 616 (although debates in 
congress during the consideration of 


and that they may be resorted to 


as a means of ascertaining the history of the period 
when the statute was enacted, the general object 
of the legislation, and the evil sought to be reme- 
died.14 In any event the debates cannot be consid- 
ered when the,language of the statute is free from 


an act form no basis for its judicial 
construction, they cannot be alto- 
gether ignored in the search for the 
true meaning of words which are in 
themselves historic). ° 


Ala.—Louisville “&. N. RR.) Co. vv. 
State, 78 So. 93,,201 Ala. 317 [app dism 
Boerne 18, 248 U.S. 533, 63 L.Ed. 


Cal.—Sato v. Hall, 217 P. 520, 191 
Cal. 510. 


D.C.—Work v. U. S., 295 F. 225, 54 
App.D.C. 84 [rev on other grounds, 45 
S:Ct. 252, :267-U.S. 175; 69 L.Ed. 564)]. 

N.Y.—Fleming v. Dalton, 52 N.E. 
1113, 158 N.Y. 175; Tompers v. Bank 
of America, 217 N.Y.S. 67, 217 App. 
Div. 691 [rev 214 N.Y.S. 643, 126 Misc. 
753). 


See West v. Sun Cab Co., (Md.) 


154 A. 100 (court may consider dis-" 


cussion or sources of information 
available to legislature enacting stat- 
ute to ascertain legislative intent). 


12. Maxwell v. Brayshaw, 258 k, 
957, 49 App.D.C. 57. 


13. Hepburn v. Griswold, 8 Wall.” 


(U.S.) 608, 19 L.Ed, 513; Chicago, etc., 
RCo. we WT ASs349. Ct. Che 463 wakes 
S.Ct. 241, 242 U.S. 621, 61 L.Ed. 533]. 


14. U.S.—Standard Oil Co. of New 
Jersey v. United States, 31 S.Ct. 502, 
221 U.S. 1, 55 L.Ed. 619, 34 L.R.A.N.Sz 
834, Ann.Cas.1912D 734 [aff 173 F. 
177]; Holy Trinity Church v. U. S., 12 
§.Ct. 511, 1438 U.S. 457, 36 L.Wd.. 226: 
Jennison y. Kirk, 98 U.S. 453, 25 L.Ed. 
240; U.S. v. National Surety Co., 20 F. 
(2d) 972; Shallus v. U. S., 89 C.C.A. 
445, 162 F. 653 [rev 155 F. 213]; Wads- 
worth v. Boysen, 78 C.C.A. 487, 147 
F..771; U.S. v. Wilson, 58 EF. 768; Ho 
Ah Kow v. Nunan, 12 F.Cas.No. 6,546, 
5 Sawy. 552, 8 Reporter 195, 20 Alb.L.J, 
(N.Y.). 250; Chicago, etc., R. Co. v. U. 
S.. 49 (CUCl™ 263 “fait (37 .Cty, 241 242 
U.S. 621, 61 L.Ed. 533]; U.S. v. Stone, 
etc., Co.,-16 Cust-App. 82. 


es Mea troe v. Nicholls, 30 La.Ann,. 


shove; earner v. Johnson, 2 Nev. 


N.Y.—Woolleott v. Shubert, 111 N. 
BH. 829, 217 N.Y. 212, L.R.A.1916E 248, 
Ann.Cas.1916B 726. 


Tex.—Ex parte Peede, 170 S.W. 
75 Tex.Cr. 247. : so 


See Terr. v, Fisheries, 5 Alaska 325, 
329 (where the court said: “A refer- 
ence to the debates in Congress when 
the bill was before it would clear up 
an ambiguity, if, indeed, any exist- 
e 


' “Although debates may not be used 
as a means for interpreting a statute 
». . that rule in the nature of 
things is not violated by resorting to 
debates as a means of ascertaining 
the environment at the time of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


, 
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doubt.15 


is made by the committee.1® 


Reports of legislative committees. 
explanatory statements of legislative committees in 
charge of a bill, while not binding on the courts 
in interpreting statutes,!® may be resorted to as 


In some cases it has been held that dis- 
cussions and explanations before a legislative com- 
mittee may be referred to in construing ambiguous 
statutes;*® but it has been held otherwise,'’ at 
least where no report in regard to such discussions 
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indicative of the intent of the legislature in a case 
where the meaning of the statute is obscure,?° or 
for the purpose of ascertaining the necessity for 
the enactment, the situation under earlier laws, and 
the proposed remedy of the new law,?! but not for 


the purpcse of construing a statute contrary to its 


Reports and | plain terms.?* 


enactment of a particular law—that;v. Heiner, 21 F.(2d) 463 [cert dism 


is, the history of the period when it 
was adopted.” Standard Oil Co. v. U. 
Be ol S Ot 95025 221 Ste by 6055. Ta. 
Ed. 619 [quot Chicago, ete., R. Co. 
Wie tis. 049. CE Cle 463. e495) (ath. 37 
S.Ct. 241, 242 U.S. 621, 61 L.Hd. 533)]. 


15. Railroad Commission vy. Chi- 
“eazo, ete, R. Co.,, 42 S.Ct. 232,257 U. 
S. 563, 66 L.Ed. 371, 22 A.L.R. 1086; 
Pennsylvania R. Co. v. International 
Coal Min. Co., 33 S.Ct. 893, 230 U.S. 
184, 57 L.Ed. 1446 [rev 97 C.C.A. 383, 
°-173 KF. 1]; Work v. U. S. ex rel. Rives, 
295 F. 225, 54 App.D.C. 84 [motion den 
44 S$.Ct. 459, and rev on other grounds 
2458.68: 252, 26% 2UaS:. 1755, 69) held. 
561]; In re Kligerman, 253 F. 778; 
‘U. S. v. United Shoe Machinery Co., 
234 F. 127; Johnson v. United States, 
U3d° C.GlA. 618.) 27 5-F.6T9)) Lac. And 9 15 AC 
S62: Red: C. Oil Mitz.- Co... Vv... Board 
of Agriculture, 172 F. 695 [aff 32 S.Ct. 
152, 222 U.S. 380, 56 L.Ed. 240]; Ex 
parte Bozeman, 63 So. 201, 183 Ala, 91 
[den cert 61 So. 604, 7 Ala.App. 151]. 


16. Smith v. Gilliam, 282 F. 628. 


[a] Statements of author of bill 
made to congressional committee as 


to interpretation of a statute may be 


considered by the court in construing 
the act. U.S. v. Rehwald, 44 F.(2d) 
663. 


17. Hartford vy. Connecticut Co., 
140 A. 734, 107 Conn. 312. 


Ags. Mutual Ben. Life Ins. Co. v. 
Duffy, 295 F. 881 [aff 3 F.(2d) 1020, 
aff 47 S.Ct. 205, 272 U.S. 613, 71 L.Ed. 
439, and cert gr 45 S.Ct. 639, 268 U. 
S. 686, 69 L.Ed. 1156]. 


19. U. S. v. Lindsly, 7 F.(2d) 247 
{rev on other grounds Lindsley v. U. 
S., 12 F.(2d) 771]; Hoover vy. Inter- 
city Radio -Co., 52 App.D.C. 339, 286 
F. 1003 [error dism 45 S.Ct. 10, 266 
U.S. 636, 69 L.Ed. 481]. 


20. U.S.—Wisconsin R. Commis- 
sion v. Chicago, etc., R. Co., 42 S.Ct. 
232, 257 U.S. 568, 66 L.Ed. 371; Du- 
plex Printing Press Co. v. Deering, 
41 S.Ct. 172, 254 U.S. 443, 65 L.Ed. 
$49, 16 A.L.R. 196 [rev on -other 
grounds 252 F. 722, 164 C.C.A. 562 (aff 
DATE LOD els Unione Verte Ievul; 'ete., 
Ry Con 38 S.Ct. 525,247 U.S: 310, 62 
L.Ed. 1130 [rev on other grounds 225 
F. 27, 139 C.C.A. 301]; Lapina v. Wil- 
liams, 34 S.Ct. 196, 232 U.S. 78, 58 
L.Ed. 515 [aff sub nom. Ex p. Hoff- 
man, 179 F. 839, 103 C.C.A. 327]; Mc- 
Lean v. United States, 33 S.Ct. 122, 
226 U.S. 374, 57 L.Ed. 260 [rev 45 Ct. 
Cl. 95]; Binns y. U. S., 24 S.Ct. 816, 
194 U.S. 486, 48 L.Ed. 1087; Holy 
Trinity Church v. U. S., 12 8.Ct. 511, 
143 U.S. 457, 36 L.Ed. 226; Central 
Real Est. Co. v. Commissioner of In- 
ternal Revenue, 47 F.(2d) 1036; Im- 
hoff-Berg Silk Dyeing Co. v. U. S., 
43 F.(2d) 836; Hershey Chocolate Co. 
v. McCaughn, 42 F.(2d) 408 [cert gr 
51 S.Ct. 81]; Nolan v. U.S., 41 F.(2d) 
962; Riverside & Dan River Cotton 
Mills v. U. S., 37 F.(2d) 965 [cert den 
61 S.Ct. 21]; U. S. v. Jenkins, 36 F. 
(2d) 47; Jordan y. U. S., 36 F.(2d) 
43; U.S. v. Whyel, 28 F.(2d) 30 [aff 
19 F.(2d) 260, and Henry Wilhelm Co. 


49 S.Ct.-178, 278 U.S. 664, 73 L.Ed. 


570, and 49 S.Ct. 178, 278 U.S. 664, 73, 


L.Ed. 570; In re Columbia Ry., Gas 
& Hlectric Co., (D.C.) 24 F.(2d) 828 
Laff 27 F.(2d) 52];.U. S. v. Edwards, 
23 F.(2d) 477; U.S. v. National Sure- 
ty Co., 20 F.(2d) 972; Hampton & L. 
H Ry.. Cos viNoel,  300-Fs 438s. In re 
Ellingsen, 300 F. 225; P. De Ronde 
& Co. v. . S. Sugar Equalization 
Board, 299 F. 659 [aff 7 F.(2d) 981, 
cert gr 46 S.Ct. 107, 269 U.S. 548, 70 L. 
Ed. 406]; U. S. v. .Tod, 297 F. 385 
[aff 292 F. 243, cert gr 44 S.Ct..454, 
264 U.S. 580, 68 L.Ed. 859, and cert 
dism 45 S.Ct. 229, 267 U.S. 607, 69 L. 
Ed. 811]; New York & Cuba Mail S. 
Si. Comays LUIS 7529 7 15 8 certs er 
44 S.Ct. 638, 265 U.S. 578, 68 L.Ed. 


1188, and rev on other grounds 46 S.' 


Ct. 114, 269 U-S. 304, 70. lid. 281]; 
Mennen Co. y. Federal Trade Commis- 
sion, 288 F. 774, 30 A.L.R. 1120 [cert 
den’ 43 8.C€t./705, 262: U.S... 759, 67 lh: 
Hide 219) US... V9 Odd) 285) B84 
Cassarello v. U. S., 271 F. 486 [aff 279 
BE. 396]; "Michigan ‘Genti" R. Gow Ww. 
Michigan Public Utilities Commis- 
sion, 271 F. 319; Penn Mut. Life Ins. 
Co. v. Lederer, 247 F. 559 [rev on oth- 
er grounds 258 F. 81, 169 C.C.A. 167. 
cert gr 40 S.Ct. 14,.250° U.S. 656, 63 
L.Ed. 1192, and aff 40 S.Ct. 397, 252 
U.S. 523, 64 L.Ed. 698]; In re Valhoff, 
238 °F. 405; U. S. v. Poland, 231 F. 
810, 145 C.C.A. 6380 [rev on other 
grounds 40 S.Ct. 127, 251 U.S. 221, 64 
L.Ed. 236]; U. 8S. v. Chicago, etc., R. 
Co., 157 F. 616 [rev on other grounds 
168) KY.:236, 93, CiCivA., 450), 21) LsRsA. 
N.S. 690]; Mosle v. Bidwell, 130 F. 
334, 65 C.C.A. 533 [rev 119 F. 480]; 
Stirling v. United States, 48 Ct.Cl. 
386; In re Frischer Co., 16 Cust.App. 
191; U.S. v. Stone & Downer Co., 16 
Cust.App. 82. 


D.C.—District of Columbia v. New- 


man, 59 App.D.C. 168, 37 F.(2d) 444;: 


District: of Columbia v. Steinberg, 59 
App.D.C. 167, 37. F.(2d) 448; 
son v. District of Columbia, 37 F.(2d) 
448° [cert den-50-S.Ct. 247, 281. U.S: 
738, 74 L.Ed. 1148]; Hoover vy. Inter- 
city Radio Co., 52 App.D.C. 339, 286 
F. 1003 [error dism 45 S.Ct. 10, 266 
U.S. 636, 69 L.Ed. 481].: 


Mass.—Hood Rubber Co. v. Com-: 


missioner of Corporations and Taxa- 
tion, 167 N.E. 670, 70 A.L.R. 1. 


N.¥.—In re Hamlin, 124 N.B. 4, 
226 N.Y. 407, 7 A.L.R. 701; Woollcott 
v. Shubert, 111 N.B. 829, 217 N.Y. 212, 
L.R.A31916EH 248, Ann.Cas.1916B 726; 
Trop v. Van Voorhis, 186 N.Y.S. 517, 
113 Mise. 697; Schaefer v. Ropes, 186 
N.Y.S. 511, 113 Misc. 654. 


N.C.—Rice v. Denny Roll, etc., Co., 
154 S.E. 69, 199 N.C. 154; North Caro- 
lina Corporation Commission Vv. 
Southern Ry. Co., 117 S.E. 563, 185 N. 
Ci 435: 

Ohio.—Bunger y. Dayton, 
Co., 14 OhioN.P.N.S. 487. 


Or.—State v. Siegrmund, 266 P. 1075,’ 


125 Or. 197 [cert den 49 S.Ct. 12, 278 
U.S. 608, 73 L.Hd. 534]. 


Tex.—Payne v. Bassett, (Civ.App.) 


John-' 


ete., R.. 


If the statements made in the re- 
ports accord with the reasonable interpretation to 
be drawn from the language of the act itself, they 


235 S.W. 917. 


Wis.—Pellett v. Industrial Com- 
mission of Wisconsin, 156 N.W. 956, 
162 Wis. 596, Ann.Cas.1917D 884; Min- 
neapolis, St. P. & S. S.:M. Ry. Go. v. 
Industrial Commission of Wisconsin, 
14) N We -1119, 153 Wis. 552}. Anns 
Cas.1914D 655; Harrington vy. Smith, 
28 Wis. 43. ; 


21. American Glue Co. v. U. S., 42 
F.(2d) 235 [aff 51 S:Ct. 186, 282 U.S. 
409, 75 L.Ed. 415]. 


22. Standard Fashion Co, y. Ma- 
grane-Houston Co., 42 S.Ct. 360, 258 
U.S. 346, 66 L.Ed. 653 [aff 259 F. 793, 
170: C.C.A..-698, aff 251 °E. 1559, 163. 'C. 
C.A. 553]; Pennsylvania R. Co. v. In- 
ternational Coal Min. Co., 33-S.Ct. 893, 
230 -U.S. 184, 57 L.Hd. 1446 [rev 173 
Bly. 97 3Ci€.AS 383] s" iCentral veal 
Estate Co. v. Commissioner of Inter- 
nal Revenue, 47 F.(2d) 1086; U.S. v. 
Burden, Smith & Co., 33 F.(2d) 229 
[aff 32 F.(2d) 830]; Banco Mexicano, 
ete. v. Deutsche “Bank, 53 ”_App- Die: 
266, 289 F. 924 [aff 44 S.Ct. 209, 263 
U.S. 591, 68 L.Ed. 465]; Work v. U. S., 
54 App.D.C. 84, 295 EF. 225 [rev on 
other--grounds 45 S.Ct. 252; 267 U.S. 
175, 69 L.Hd. 561]; Woollecott v. Shu- 
bert, 111 N.H. 829, 217 N.Y. 212, 1. 
R.A.1916E 248, Ann.Cas.1916B 726. 
laff 155 N.Y.S. 1150, 171 App.Div. 
901]; Rice v. Denny Roll & Panel Co., 
1545S ..769,' 199: NiC3 154, 


[a] Illustrations.—(1) A_ state- 
ment in the report of the house com- 
mittee in charge of a bill which be- 
came Act June 5, 1920, amending 
Trading with the Enemy Act § 9 subs 
(e), from which it might be inferred 
congress intended to grant a right of 
action for all debts incurred in this 
country, whether the claimants be 
citizens or aliens, cannot be read into 
the act, where no such intention can 
be drawn from the language of the 
act. Banco Mexicano de Commercio 
e Industria v. Deutsche Bank, 289 F. 
924, 53 App.D.C. 266 [aff 44 S.Ct. 209, 
263 U.S. 591, 68 L.Ed. 465]. (2) Since 
the language of the Transportation 


‘Act is clear in giving the interstate 


commerce commission power to pre- 
scribe intra-state rates if the rates 
fixed by the state discriminate against 
interstate or foreign commerce, the 
committee reports showing that it 
was not intended to confer on the 
commission power to remove discrim- 
ination involved in a general disparity 
between interstate and intra-state 
rates will not be considered, since the 
legislative history of an act is admis- 
sible as an aid to construction only 
to solve doubt, not to create it. Rail- 
road Commission of State of Wiscon- 
sin v. Chicago, B.& Q:.R:Co., 42°58: 
Ct. 232, 257 U.S. 563, 66 L.Ed. 371, 22 
A.L.R. 1086. 


{b] Name given congressional en- 
actment by way of designation in the 
report of the committee accompany- 
ing the bill cannot change the plain 
implication of the words of the stat- 
ute. Caminetti-v.°-U..S., 37%S.Ct. 192, 
242 U.S. 470, 61 L.Ed. 442, L.R.A.1917F' 
502, Ann.Cas.1$17B 1168 [aff 220 F, 
545, 186 C.C,A. 147, and 231 §F. 106, 
145 C.C.A, 294]. 
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will be followed.?% 
Report of tax commission. 


standing as to property taxable 
classes.?* 


[§ 607] f. Contemporaneous 
In General. 


23. Hoover v. Intercity Radio Co., 
286 F. 1003, 52 App.D.C. 339 [error 
dism 45 S.Ct. 10, 266 U.S. 636, 69 L. 
Eid. 481). 


24. Northern Pac. R. Co. v. Sand- 
ers County, 214 P. 596, 66 Mont. 608. 


25. U.S.—First Nat. Bank v. U. S., 
206 F. 374, 124 C.C.A. 256, 46 L.R.A. 
N.S. 1139 [rev on other grounds 190 
F. 336]. 


Hawaii—In re Pringle, 22 Hawaii 
557. 


Ky.—Sewell v. Bennett, 220 S.W. 
517, 187 Ky. 626, 638. 


Mo.—State v. Riechmann, 142 S.W. 
304, 239 Mo. 81. 


N.Y.—Peo. v. Comstock, 78 N.Y. 356 
{rev 18 Hun 311]. 


Tenn.—Shields v. Williams, 19 S.W. 
(2d) 261, 159 Tenn. 349. 


“The doctrine of contemporaneous 
construction is a very old one and of 
very general adoption and approval 
by the courts. Indeed, it has come 
to be universally recognized that con- 
temporaneous construction is a useful 
aid in the interpretation of statutes 
of doubtful meaning. But in obtain- 
ing the aid of this rule of construc- 
tion, the courts do not surrender to 
executive, ministerial or departmental 
officers the power invested in them to 
interpret for themselves the mean- 
ing of statutes; nor in yielding to the 
construction placed on statutes of 
ambiguous meaning by the officers 
charged with their administration or 
execution do they abdicate the final 
jurisdiction and authority that the 
constitutions and the law have placed 
in their hands.” Sewell y. Bennett, 
supra. 


[a] Views of profession on con- 
struction of a statute, while entitled 
to deference, cannot control the 
court’s judgment. Shields v. Wil- 
liams, 19 S.W.(2d) 261, 159 Tenn. 349. 


26. U.S.—Cohens v. Virginia, 6 
Wiheat. 264, 5 L.Ed. 257; First Nat. 
Bank v. U. S., 206 EF. 374, 124 C.C.A. 
256, 46 L.R.A.N.S. 1139 [rev on oth- 
er grounds 190 F. 336]; U.S. v. Bal- 
lard, 24 F.Cas.No. 14,506. 


Ala.—Macon County v. Abercrom- 
bie, 63 So. 985, 184 Ala. 283 [rev on 
other grounds 62 So. 449, 9 Ala.App. 
147]; State v. Board of School Com’rs 
ee County, 63 So. 76, 183 Ala. 

54. 


Cal.—In re Warfield’s Will, 22 Cal. 
51, 88 Am.D. 49. 


Conn.—Appeals of Newton, 
742, 84 Conn. 234. 


Hawaii—In re Pringle, 22 Hawaii 
557. 
Tll.— Peo. v. Loewenthal, 93 Ill. 191; 


Fetes v. Schuyler, 9 Ill. 221, 46 Am.D. 
te 


Ind.—Fall vy. Hazelrigg, 45 Ind. 576, 
15 Am.R. 278. 


19) A. 


The court is not gov- 
erned or bound by the language found in the report 
of a tax commission, recommending the enactment 
of a statute, and stating the commission’s under- 


Construction—(1) 
Where the language of a statute is 
ambiguous or uncertain, the construction placed 
on it by contemporaries, although not controlling,?® 


STATUTES 


[§§ 606-607 


may be resorted to as an aid in ascertaining the 


under specified 


aids alone.?° 


Ind.T.—McCurtain y. Grady, 1 Ind. 
T. 107. 


Ky.—Auditor of Public Accounts v. 
Cain, 61> SSW ..1016,2.22) sy. © 28835 
Nichols v. Wells, Ky.Dec, 255. 


Pa.—State v. Briede, 41 So. 487, 117 
La. 183, 186; State v. Comptoir Nat. 
D’Escompte de Paris, 51 La.Ann, 1272. 


Me.—Shawmut Mfg. Co. v. Inhabit- 
“cpa of Benton, 122 A. 49, 123 Me. 


Md.—Harrison v. State, 22 Md. 468, 
85 Am.D. 658. 


Mass.—Packard vy. Richardson, 17 
Mass. 143, 9 Am.D. 123; Opinion of 
Justices, 3 Pick. 517; Com. v. Parker, 
POTN SUS 


Minn.—O’Connor vy. Gertgens, 89 N. 
W. 866, 85 Minn. 481 [aff 24 S.Ct. 94, 
191 U.S. 237, 48 L.Ed. 163]. 


Mo.—State ex rel. Kiel v. Riech- 
mann, 142 S.W. 304, 239 Mo. 81; State 
v. Brewer, 138 S.W. 515, 235 Mo. 240; 
Murphy v. Wabash R. Co., 128 S.W. 
481, 228 Mo. 56; Fischer vy. Max, 49 
Mo. 404. 


Ney.—Smith y. Southern Pac. Co., 
262. P. 935, 50 Nev. 377. 


N.H.—Green vy. Bancroft, 72 At 373, 
75 N.H. 204. 


N.J.—Clapp v. Ely, 27 N.J.Law 555; 
Commonwealth Roofing Co. v. Riccio, 
87 A. 114, 81 N.J.Eq. 486 [aff 88 <A. 
385, 81 N.J.Eq. 315]. 


N.Y.—Peo. vy. Prendergast, 99 N.E. 
1047, 206 N.Y. 405; Peo. v. Gilon, 27 
N.E. 285,126 N.Y. 640; Peo. v. Gilon, 
27 N.E. 282, 126 N.Y. 147; Peo. v. 
Comstock, 78 N.Y. 356 [rev 18 Hun 
311]; In re Breslin,.45 Hun 210, 214, 
10 N.Y.St. 80; Beers v. Hotchkiss, 
238 N.Y.S. 4638, 135 Misc. 796 [aff 
245 N.Y.S. 478, 230 App.Div. 447 (aff 
175 N.E. 506, 256 N.Y. 41)]. 


N.C.—Atty.-Gen. v. Cape Fear 
Bank, 40 N.C. 72. 
Ohio.—Chesnut yv. Shane, 16 Ohio 


599, 47 Am.D. 387. 


Pa.—Com. v. Quaker City Cab Co., 
134 A, 404, 287 Pa. 161 [rev on other 
grounds 48 S.Ct. 553, 277 U.S. 389, 72 
L.Ed. 927]; Com. v. Stewart; 134 A. 
392, 286 Pa. 511; Lawrence County 
v. Horner, 126 A. 783, 281 Pa. 336; 
Com. v. Paine, 56 A. 317, 207 Pa. 45; 
Philadelphia, ete., R. Co. v. Catawis- 
sa R. Co., 63 Pa. 20; Graham’s Ap- 
peal, 1 Dall. 136; Reeves’ Appeal, 
33 Pa.Super. 196; Leh’s Contested 
Election, 6 Pa.Dist. 152; Com. ° v. 
Grant, 2 Woodw. 379. 


Tenn.—State v. Nashville Baseball 
Assoc., 211 S.W. 357, 141 Tenn. 456, 
4 A.L.R. 368; Scruggs v. Brackin, 4 
Yerg. 532. 

Tex.—Cain v. 
LS Sows. DIES 


Va.—Smith v. Bryan, 
100 Va. 199. 


Garvey, (Civ.App.) 


40 S.E. 652, 


legislative intent,?2® and should not be overturned 
-except for cogent reasons.?* 
where the statute is an ancient one, and the con- 
struction that of contemporaries who had special 
knowledge of the subject.2*- But since it is pri- 
marily the function and duty of the gourts to in- 
terpret the meaning of a statute,?® a resort to con- ~ 
temporaneous construction is both unnecessary and 
improper where the language used is clear, or its 
meaning can be ascertained by the use of intrinsic 


Especially is this true 


Wash.—Bernard vy. Benson, 108 P. 
439, 58 Wash. 191, 187 Am.S.R. 1051. 


W.Va.—State vy. Board of Control, 
100 S.B. 215. 


Wis.—State v. Frear, 120 N.W. 216, 
138 Wis. 536, 16 Ann.Cas. 1019. 


Eng.—Reg. v. Canterbury, 11 Q.B. 
483, 638 E.C.L. 581, 116 Reprint 557; 
Cox v. Leigh, L.R. 9 Q.B. 340; Reg. 
v. Cutbush, L.R. 2 Q.B. 379; Blank- 
ley v. Winstanley, 3 T.R. 286. 


[a] Rule applied.—Shannon Code 
§ 3029 (Acts [1803] c¢ 47 § 1), mak- 
ing it an offense for any merchant, 
artificer, tradesman, farmer, or oth- 
er person to exercise any of the com- 
mon functions of life on Sunday, ete., 
having been construed by the legisla- 
ture, the legal profession, and the 
public generally not to prohibit the 
playing of professional baseball on 
Sunday, will not be held to do so by 
the supreme court. State v. Nash- 
ville Baseball Ass’n, 211 S.W. 357, 
141 Tenn. 456, 4 A.L.R. 368. 


[b] Uniform and contemporane- 
ous action and opinion by bench and 
bar of a state should have weight 
with the federal courts in constru- 
ing a statute of the state. Matz v. 
Chicago, etc., R. Co., 85 F. 180. 


For maxim, contemporanea exposi- 
tio est optima et fortissima in lege 
see 12 C.J. p 1313. 


27. First. Nat. Bank v. United 
States, 206 F. 374, 124 C.C.A, 256, 46 
L.R.A.N.S. 1139 [rev on other grounds 
190 F. 336]. 


28. ‘U.S.—Pease v. Peck, 18 How. 
595; Gardner v. Collins, 2 Pet. 85; 
Martin vy. Hunter, 1 Wheat. 351. 


Ala.—Moog v. Randolph, 77 Ala, 
606; Ex p. Hardy, 68 Ala. 303. 


Colo.—Brown vy. State, 5 Cole. 496. 
Ga.—Wanet v. Corbet, 13 Ga. 411. 


Md.—Catholic Cathedral Church y. 
Manning, 72 Md. 116; State v. Chase, 
5 Har.&J. 303. 


Mich.—Frey v. Michie, 68 Mich. 
323; Atty.-Gen. v. Preston, 56 Mich: 


181; Peo. v. May, 3 Mich. 598. 
N.Y.—In re Rreslin, 45 Hun 210. 


Ohio.—Chesnut v. Shane, 16 Oh, 599, 
47 Am.D. 387. 


eae v. Borchsenius, 30 Wis. 

Eng.—Morgan v. Crawshay, a 
5 H.L. 304; Mansell v. Reg., 8 E.& 
Be 54, 92 H.C.L, 111, 120 Reprint 20; 
Migneault v. Malo, L.R. 4 P.C. 136; 
The Anna, 1 P.D,. 259. 


29. See supra § 564. 


30. _ U.S.—Bates, etc., Co. v. Payne, 
24 S.Ct. 595, 194 U.S. 106, 48 L.Ed. 
894; Smith v. Payne, 24 S.Ct. 595, 194 
U.S. 104, 48 L.Ed. 898; Houghton v. 
Payne, 24°S.Ct. 590, 194 U.S. 88, 48 
L.Ed. 888; U. S. v. Graham, 83 S.Ct. 
582, 110 U.S. 219, 28 L.Ed. 126, 19 Ct. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§ 608] 


[§ 608] (2) Practical Construction or Usage Gen- 
On the principle of contemporaneous ex- 
position,?? common usage and practice under the 
statute,?* or a course of conduct indicating a par- 
ticular understanding of it,?4 will frequently be 


erally.?1 


Cl. 708. 


Ala.—First Nat. Bank v. Watters, 
79 So. 242, 201 Ala. 670. 


Tll.—Eddy v. Morgan, 75 N.H. 174, 
216 Ill. rea [rev 118 I1l.App. 138]. 

Ky.—Sewell v. Bennett, 220 S.W. 
517, 187 Ky. 626; Gilbert’ v. Greene, 
216 S.W. 105, 185 Ky. 817; Greene v. 
Smither, 202 S.W. 485, 178 Ky. 742; 
Barker v. Crum, 198 S.w. ett Bi Keys 
637, L.R.A.1918F 673; Trustees of 
Eddyville Graded Common Schools v. 
Board of Education of Kuttawa Com- 
mon School Dist. No. 29, 132 S.W. 
182, 141 Ky. 126; Commonwealth y. 
Ross, 122 S.W. 161, 185 Ky. 315. 


Pa.—Commonwealth v. Quaker City 
Cab Co., 134 A. 404, 287 Pa. 161 [rev 
on other grounds 48 S.Ct. 553, 277 U.S. 
389, 72 L.Ed. 927]; Commonwealth ‘v. 
Stewart, 134 A. 392, 286 Pa. 511; Law- 
rence County v. Horner, 126 A. 783, 
281 Pa. 336. 


Wis.—Minneapolis, St. P. & S. S. 
M. Ry. Co. v. Industrial Commission 
of Wisconsin, 141 N.W. 1119, 153 Wis. 
552, Ann.Cas.1914D 655. 


fa] Rule applied.—The _ statute 
regulating the amount and manner of 
collection of the fees allowed the gen- 
eral guardian ad litem of a county, 
being unambiguous, will be given its 
proper construction, although judges 
of probate, chancellors administering 
estates, and parties litigant have con- 
strued the statute, which is unambig- 
uous, otherwise. First Nat. Bank vy. 
Watters, 79 So. 242, 201 Ala. 670. 


31. Maxim, Optimus legum inter- 
pres consuetudo see 46 C.J. p 1122. 


Practical construction by executive 
officers or departments see infra §§ 
609-611 


32. See supra § 607; 
609 et seq. 


33. U.S.—Maynard v. Elliott, 51 S. 
Ct. 390, 283 U!S.2273, 75 L.Ed. 1028 
[rev 40 F.(2d) 17]; Mitchel v. U. S., 
SePete cht, 29) Wd. 2835 SU. Sv. Ar- 
redondo, 6 Pet. 691, 8 L.Ed. 547; Mc- 
Keen aN Delancey, 5 Cranch 22, 3 L.Ed. 


and infra § 


AAD S. v. Chicago, St. P., M. & O. 
Ry. &5., 43 F.(2d) 300 [aff 34 F.(2d) 
812]; . S. v. Humberd, 30 F.(2d) 
413; Missouri Pac. R. Co. v. Holt, 293 
F. 155 [cert den 44 S.Ct. 333, 264 WES: 
584, 68 L.Ed. 861]; Louis Werner 


Stave Co. v. Marden, Orth & Hastings 
Co., 280 F. 601; Polk v. Hill, 19 F.Cas. 
No. 11,249, Brunn.Col.Cas. 126, 2 
Overt. (Tenn.) 118. 


Ariz.—F airfield v. Foster, 
319, 25 Ariz. 146. 


Colo.—Brown v. State, 5 Colo. 496 
[error dism 1 S.Ct. 175, 106 U.S, 95, 
27 L.Ed. 132]. 


Conn.—Bridgeman y. City of Derby, 
132 A. 25, 104 Conn. 1, 45 A.L.R. 728; 
Dyer v. Smith, 12 Conn. 384. 


¥ll.—Himrod Coal Co. v. Stevens, 
104 Tll.App. 639 [aff 67 N.E. 389, 203 
Ill. 115]. 


Ind.T.—McCurtain v. Grady, 1 Ind. 
T. 107, 38 S.W. 65. 


Ky.—Collins v. Henderson, 11 Bush 
74; Neal v. Taylor, 9 Bush 380. 


La.—kKernion v. Hills, 1 La.Ann. 
419: Cox v. Williams, 5 Mart.N.S. 139; 
Caulker v. Banks, 3 Mart. N.S. 532. 


Md.—Frazier v. Warfield, 13 Md. 
279; Planters’ Bank vy. Farmers’, etc., 
Bank, 8 Gill&J. 449. 


214 P. 


STATUTES 


Mass.—Packard v. Richardson, 17 
Mass. 122, 9 Am.D. 123; Rogers v. 
Goodwin, 2 Mass. 475. 


Mo.—State ex rel. Kimbrell v. Beck- 
er, 237 S.W. 117, 291 Mo. 409; Macon 
County v. Williams, 224 S.W. 835, 284 
Mo. 447. 


Mont.—Holt v. Sather, 264 P. 108, 81 
Mont. 442. 


N.H.—West v. Boston, etce., 
at A. 768, 


N.Y.—Beers v. Hotchkiss, 175 N.E. 
506, 256 N.Y. 41; Holmes Electric Pro- 
tective Co. v. Williams, 127 NE. 35, 
228 N.Y. 407; In re Willard Parker 
Hospital, 111 N.E. 1D Omer epi Y ards 
Bennett v. Bennett, 23 N.E. 17, 116 
N.Y. 584, 6 TLRs. i Ole.; Power v. 
Athens, 3 N.E. 609, 99 N.Y. 592 [aff 
26 Hun 282]; Curtis v. Leavitt, 15 
N.Y. 1; City of New York v. Union 
ye Co. of New York City, 201 N.Y.S. 
396, 206 App.Div. 472 [aff 144 N.E. 896, 
238 N.Y. 571]; Peo. v. McClellan, 92 
N.Y.S. 105, 102 App.Div. 22; Meriam 
Y,, flarsen, 2 Barb.Ch. 232, 4 How.Pr. 


Ohio.—Brown v. Farran, 3 Ohio 140; 
Emerson v. Forest City R. Co., 4 Ohio 
N.P.N.S. 493. 


Pa.—In re Leh’s Contested Election, 
6 Pa.Dist. 152; Close v. Berks County, 
2 Woodw. 453. 


S.C.—Barksdale v. Morrison, 16 S.C. 
L. 101. 


Tex.—Broussard v. 
App.) 154 S.W. 347. 


Vt.—State v. Rutland R. Co., 
197, 81 Vt. 508. 


Wis.—Marinette, ete., R. Co. v. Rail- 
road Commission, 218 N.W. 724, 195 
Wis. 462; State v. Frear, 120 N.W. 
216, 1388 Wis. 536, 16 Ann.Cas, 1019. 


Eng.—Dunbar v. Roxburghe, 3 Cl. 
&F, 335, 6 Reprint 1462. 


Newfoundl.—Ryan vy. 
Newfoundl. 438. 


[a] Rule applied.—(1) That own- 
ers of vessels have acquiesced in the 
understanding that a statute prescrib- 
ing rates chargeable to vessels using 


Revs; 
81 NUH 522) 42-“A. TR: 


Cruse, (Civ. 


T1 A. 


Stephen, 6 


or making fast to any pier does not 


prohibit agreements for a higher rate 
is strong evidence of its proper in- 
terpretation. The Allan Wilde, 264 F. 
291 [aff 255 F. 171]. (2) Acts of a 
company claiming land and of the city 
of New York and of secretary of war 
in recognizing a certain line as the 
bulk headline established by L. (1857) 
ec 763 amounts to a practical construc- 
tion of such statute to which the 
court should give effect. In re Wil- 
lard Parker Hospital, 111 N.E. 256, 217 
N.Y. 1. (3) Where a city, recognizing 
the potency of a proviso in the re- 
pealing clause of L. (1911) e 242, 
granting it the same powers exer cised 
by it under lL. (1888) ¢ 131, with ref- 
erence to the levying of taxes for the 
maintenance of a bridge approach, 
that such repeal should not affect any 
vested right, remedy, or property ac- 
quired theretofore, repeatedly and 
uniformly thereafter refrained from 
assessing property adjacent to such 
approach for the cost of repairs and 
improvements thereon, it could not 
assess the property of an adjacent 
property owner for the cost of a new 
sidewalk on the approach, the rule 
of practical construction applying. 
Carbonelli vy. City of Amsterdam, 189 


[59 C.J.] 1023 


of great .value in determining its real meaning, es- 
pecially where the usage has been acquiesced in 
by all parties concerned, and has extended over a 
long period of time;?® ‘and, in the absence of an 
authoritative construction of words carried into 


N.Y.S. 272, 197 App.Div. 848. 


[b] Construction of corporation 
charter.—Louisville v. Louisville Wa- 
ter Co., 49 S.W. 766, 105 Ky. 754, 20 
Ky... 1529; Clark’s Run, etce., Turn- 
pike Road Co. v. Com., 29 S.w. 360, 96 
Ky. 525, 16 Ky.L. 681. 


[ec] Construction placed upon stat- 
ute regulating certain industry by 
practical persons engaged in the in- 
dustry will be considered. Himrod 
Coal Co. v. Stevens, 104 Ill.App. 639 
[aff 67 N.E. 389, 203 Ill, 115]. 


34 Littauer v. Stern, 69 N.E. 538, 
177. N.Y. 2338; State v. Davis, 60 S:B. 
084, 62 W.Va. 500, 14 L.R.A.N.S. 1142; 
Alberta R., ete., Co. v. Rex, 44 Care 
C. 505 [rev 3 AltaL. 70]. 


35. U.S.—uvU. S. v. Graham, 3 S.Ct. 
582, 110 U.S. 219, 28 L.Hd. 126; Mc- 
Keen v. Delancy, 5 Cranch 22, 3 "L.Ed. 
25; U.S. v. Farrar, 38 F.(2d) 515 [aff 
po Sct 425, 281 U.S. 624, 68 A.L.R. 


Ala.—Shepherd v. Sartain, 64 So. 57, 
185 Ala. 439. 


Cal.—Healey v. Superior Ct., 138 B. 
687, 167 Cal. 22. 


Conn.—Appeals of Newton, 
742, 84 Conn. 234. 


D.C.—Kalbfus vy. Siddons, 42 App. 
ID ROM GTS 


Ky.—Auditor of Public Accounts v. 
Cain, 61 S.W. 1016, 22 Ky.L. 1888. 


La.—State v. Bd. of Directors, 3 
La.A. (Orleans) 383. 


Me.—Smith y. Smith, 120 Me. 379. 


Md.—Graham v. Joyce, 134 A. 332, 
151 Md. 298; Leitch v. Gaither, 134 A. 
317, 151 Md. 167; Frazier v. Warfield, 
13 Md, 279. 


Mass.—Swan v. Justices of Superi- 
or Court, 111 N.E..386, 222 Mass. 542. 


Mich.—Detroit City R. Co. v. Mills, 
48 N.W. 1007, 85 Mich. 634. 


Minn.—State v. Northern Pae. R. 
Co., 103 N.W. 731, 95 Minn. 43. 


Mo.—State ex rel. Chick v. Davis, 
201 S.W. 529, 273 Mo. 660; State ex 
inf. Major ex rel. Ryors vy. Breuer, 138 
S.W. 515, 235 Mo. 240. 


Nev.—Clover Valley Land, etc., 
v. Lamb, 187 P. 723, 43 Nev. 375. 


N.H.—Attorney General v. Duncan, 
78 A. 925, 76 N.H. 11; Green v. Ban- 
eroft, 72. A. 373, 75 N.He 204. 


N.J.—Sargeant Bros. v. Brancati, 
151 A. 843; In re Hudson County, 
144 A. 169 [den motion 143 A. 536]. 


N.Y.—Matter of New York, 111 N.E. 
256,217 N.Y. 133 Peo. ex rel. Mori- 
arty Vv. Creelman, 100 N.E. 446, 206 
N.Y. 570; Peo. ex rel. Werner v. Pren- 
dergast, 99 N.E. 1047, 206 N.Y. 405; 
Grimmer v. New York Tenement 
House Dept., 98 N.E. 332, 205 N.Y. 
549 mem; New York vy. New York 
City R. Co., 86 N.B. 565, 193 N.Y. 543; 
Matter of New York, 87 N.H. 759, 193 
N.Y. 503; Matter of Washington St. 
Asylum, etec., R. Co., 22 N.B. 356, 115 
N.Y. 442; McCarthy v. Woolston, 205 
N.Y.S. 507, 210 App.Div. 152; Smith v. 
Buffalo, 35 N.Y.S. 635, 90 Hun 120; 
Peo. ex rel. Barnes v. Warden of 
Workhouse, 215 N.Y.S. 110, 127 Mise. 
224; Kirby v. State, 125. N.Y.S. 742, 
68 Misc. 633; New York vy. New York 
City R. Co., 106 N.Y.S. 293, 65 Mise: 
137; Matter of Board of Street Open- 
ing, 33 N.Y.S. 594, 12 Misc. 534; Hen- 
nessey v. Volkening, 22 N.Y.S. 534, 30 


79 A. 


Co. 
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a new enactment, the court will be controlled by 
the generaliy accepted meaning of the words used 
at the time of the new enactment.*® 
construction of a statute is not conelusive on the 
eourts,*’ but if unvarying for a long period of time, 
it should be disregarded only for the most cogent 


Abb.N.Cas. 111; Troup v. Haight, 
Hopk. 239, 268 (twenty-seven years). 
' N.C.—Atty.-Gen. v. Cape Fear Bank, 
40 N.C. 71. 

Ohio.—Chesnut v. Shane, 
599, 47 Am.D. 387. 


Or.—Thielke v. Albee, 153 P. 793, 79 
Or. 48. ; 


Pa.—Com. v. Atlantic Refining Co., 
2 Pa.Co. 62. 


R.1.— City of Providence v. Hall, 142 
Al 156, 49 RI. 230. 


Tenn.—Willis & Turner v. Moore & 
Davis, 271 S.W. 736, 151 Tenn. 562. 


Tex.—Smith v. State, 300 S.W. 82, 
108 Tex.Cr. 358. 


W.Va.—State v. Davis, 60 S.E. 584, 
62 W.Va. 500, 14 LAR.A.N.S. 1142 
(where the rule is referred to as ‘the 
strong and wholesome rule of con- 
temporaneous construction’’).. 


Wis.—Mesar v. Milwaukee Plectric 


16 Ohio 


Ry. & Light Co., 222 N.W. 809, 197 
Wis. 578; State v. Zimmerman, 197 
N.W. 823, 183 Wis. 1382; State v. Mc- 


Kinny, 132 N.W. 600, 146 Wis. 673; 
State v. Frear, 120 N.W. 216, 138 Wis. 
536, 16 Ann.Cas. 1019. 


- Eng.—Clyde Nav. Trustees v. Laird, 
8 App.Cas. 658, 673; Dublin Corpora- 
tion v. Trinity College, 88 L. T. 305. 


Newfoundl.—Ryan v. Stephen, 6 
Newfoundl. 438. 


[a] Municipal liability for loss 
from mob viclence.—The general and 
continued acquiescence of both the 
legal profession and laymen in the as- 
Sumption that statutes imposing lia- 
bility on municipalities for loss of 
property through mob violence does 
not extend to business losses is en- 
titled to weight in the construction of 
‘a Similar statute. Wells Fargo & Co. 
v. Jersey City, 207 F. 871. 


[b] Popular construction of Na- 
tional Prohibition Act by the general 
public over a ten-year period should 
be considered. U.S. v. Farrar, 38 F. 
(2d) 515 [aff 50 S.Ct. 425, 281 U.S. 
624, 74 L.Ed. 1078, 68 A.L.R. 892]. 


{[c] Defining municipal boundaries. 
—That the officers of a town and the 
public for about thirty-eight years 
gave an ambiguous statute, defining 
its boundaries, a certain construction, 
justified the court in resolving any 
doubt as to its meaning in favor of 
such construction. Peo. v. Town of 
Antioch, 121 P. 945, 17 Cal.App. 751. 


[d] Allowance of costs.—Practical 
construction of the statutes, relating 
to the allowance of costs, by the bench 
and bar for over sixty years, cannot 
be lightly set aside. Healey v. Su- 
perior Court in and for Sonoma Coun- 
ty, 138 PB. 687,167 Cal. 22. 


[e] Sunday laws.—The long acqui- 
escence by public authorities in the 
propriety of permitting museums of 
art and natural history and libraries 
to be open to the public on Sunday 
was a proper element to be consid- 
ered in construing Pen. Code § 265, 
prohibiting shows on Sunday. Eden 
Musee American Co. v. Bingham, 108 
NVY.S. 200, 58 Misc. 644. 


{[f] Protest of bill or note.—Since, 
by the custom of merchants and cur- 
rent of authorities, a uniform usage 
has authorized the employment of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘construction of statute see 


STATUTES 


reasons.?8 


A practicable 


clerks in offices of notaries in large 
commercial cities, a protest of a bill 
or note made by a clerk so employed 
is valid, although the statute provides 
for protests by notaries only. Munroe 
v. Woodruff, 17 Md. 157. 


[g] ‘ime of statute taking effect. 
—That courts and counsel have for 
years assumed that acts of the legis- 
lature, passed during the sessions for 
the revision of statutes, as required 
by Const. art 4 § 41, became effective 
ninety days from the end of the ses- 
sion, and not from the date fixed for 
the taking effect of the revision, is 
entitled to consideration in determin- 
ing the question of the time of the 
taking effect of such acts. State v. 
Schenk, 142 S.W. 268, 238 Mo. 429. 


36. Dow v.- United States, 226 F. 
145, 140 C.C.A. 549 [rev 211 F. 486 and 
213 F. 355]. 


Reénactment as adoption of judicial 
infra § 
625. 

37. Kalbfus v. Siddons, 42 App.D. 
C. 310; Sewell v. Bennett, 220 S.W. 
517, 187 Ky. 626; Swan v. Justices of 
Supe wo’ Ct., 111 N.E. 386, 222 Mass. 
542. 


38. Me.—Smith v. Smith, 115 A. 87, 
120 Me. 379. , 

Md.—City of Baltimore vy. Machen, 
104 A. 175, 132 Md. 618. 


N.Y.—McCarthy v. Woolston, 
NIY:S. 50-21 0SAp pIpivin1 2: 


Wash.—State v. Clausen, 138 P. 653, 
78 Wash. 103. 


Wis.—State v. Frear, 120 N.W. 216, 
138 Wis. 536, 16 Ann.Cas. 1019. 


[a] Reason for rule.—The inser- 
tion of a libel for. divorce in trustee 
process having been accepted by the 
practice of the bar for sixty years, the 
consequences of declaring its use un- 
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authorized and defective service in- 


curable would so affect the social and 
legal standing of so many innocent 
parties that, unless it appears that 
the contrary view was clearly intend- 
ed, the construction so given will be 
confirmed. Smith v. Smith, 115 A. 87, 
120 Me. 379. 


39. Maysville Water Co. v. Stock- 
ton, 299 S.W. 582, 221 Ky. 610. 


[a] Mutual mistake as to law 
gives no right to insist that the mis- 
take shall be continued. Maysville 
Water Co. v. Stockton, 299 S.W. 582, 
221 Ky. 610. 


40. U.S.—Swift, etc., Co. v. U. S., 
105 U. S. 691, 26 L.Ed. 1108; Basey v. 
Gallagher, 20 Wall. 670, 22 L.Ed. 452; 
Love v. inckley, 15 Fed.Cas.No. 8,- 
548, Abb. Adm. 436. 


Ill. Peo. v. Whittemore, 97'N.E. 
683, 253 Ill. 378; J. Burton Co. v. Chi- 
cago, 86 N.E. 93, 236 Ill. 383, 15 Ann. 
Cas. 965 [rev 140 Ill.App. 344]; Lake 
County v. Westerfield, 196 Ill.App. 432 
[aff 112 N.E. 308, 273 Ill: 124]. 


Ind.—McCrary v. McFarland, 93 
he 466; Blizzard v. Walker, 32 Ind. 


Iowa.—O’Ferrall vy, 
Greene 162, 


Ky.——Trustees of Eddyville Graded 
Common Schools v. Board of Educa- 
tion of Kuttawa Common School Dist. 


Simplot, 4 


Tex. 546; 
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The doctrine arises only from a course 
of conduct, and is never applied to a single case.®° 
Moreover, no matter how long the usage has been 
established, or how general the acquiescence in the 
customary construction, it will not be permitted to 
override the plain meaning of a statute;*® nor will 


: 
No. 29, 132 S.W. 182, 141 Ky. 126; 
Commonwealth v. Ross, 122 S.W. 161, 
135 Ky. 316. 


La.—Devlin v. His Creditors, 2 La. 
361. ' 


Me.—Lord v. Burbank, 18 Me. 178. 


' Md.—Horton y. Horton, 145 A. 355, 
157 Md. 127. 


Mass.—Mansfield v. Stoneham, 
Gray 149. 


Mich.—Stearns v. Vincent, 211 N.W. 
665, 237 Mich. 390; Peo. v. Haggerty, 
133 N.W. 828, 167 Mich. 682. 


Minn.—State v. Erickson, 188 N.W. 
736, 152 Minn. 349. 


Nev.—Clover Valley Land & Stock 
Co. v. Lamb, 187 P. 723, 43 Nev. 375. 


N.H.—West v. Boston & M. R. R.,, 
129 A. 768, 81 N.H. 522, 42 A.L.R. 176; 
Bailey v. Rolfe, 16 N.H. 247. 


N.J.—Public Service — Ry Core ya, 
Board of Chosen Freeholders of Hud- 
son County, 78 A. 235, 78 N.J.Eq. 20. 


N.Y.—Beers v. Hotchkiss, 175 N.E. 
506, 256 N.Y. 41; New York v. New 
York City R.Co., 86 N.E. 565, 193 N.Y. 
hay ee v. Granger, 79 N.E. 833, 187 

a tOi. 


N.C.—State v. Southern R. Co., 30 
S.E. 133, 122 N.C. 1052, 41 L.R.A. 246. 


Pa.—Commonwealth v. Stewart, 134 
A. 392,286 Pa.511. 


Tex.—Central R. Co. v. Hearne, 32 
Smyth v. Walton, 24 S.W. 
1084, 5 Tex.Civ.App. 673. 


Va.—Delaplane v. Crenshaw, 
Gratt. (56 Va.) 457. 


Eng.—Clyde Nav. Trustees v. Laird, 
8 App.Cas. 658, 673 (where Lord 
Watson said: ‘When there are am- 
biguous expressions in an Act passed 
one or two centuries a ), it may be 
legitimate to refer to the construc- 
tien put upon these expressions 
throughout a long course of years, by 
the unanimous consent of all parties 
interested, as evidencing what must 
presumably have been the intention 
of the legislature at that remote peri- 
od. But I feel bound to construe a 
recent statute according to its own 
terms, when these are brought into 
controversy, and not according to the 
views which interested parties may 
have hitherto taken”);. Dunbar v. 
Roxburghe, 3 Cl. & F. 335, 6 Reprint 
1462; Dunbar v. Roxburghe, 3 ClL&F. 
335, 6 Reprint 1462; Dublin Corpora- 


15 


15 


tion v. Trinity College, 88 L.T.Rep. 
N.S. 305. 
[a] Rule applied.—(1) The adop- 


tion statute clearly showing that the 
adoption of adults was not contem- 
plated, the construction of such stat- 
ute cannot be affected by the long- 
continued entry in the county court 
of the largest county in the state of 
decrees for the adoption of adults. 
Bartholow v. Davies, 114 N.E. 1017, 
276 111.505. (2) In construing a penal 
statute prohibiting discrimination be- 
tween passengers, the construction 
placed on it by common carriers and 
favored recipients of such discrimina- 
tion will not be considered where the 
language is so clear “that he may read” 
who runs.” State v. Southern R. Co., 
30_S.E. 133, 122 N.C. 1052, 1059, 41 
L.R.A. 246. 


[b] Custom or usage cannot over- 
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the rule of practicable construction apply where the 
ambiguity is merely captious and not serious enough 
to raise a reasonable doubt in a fair mind reflect- 


ing honestly on the subject.*! 


Local usage will not aid or control the construc- 


tion of a general statute.*? 


ride the language of the statute.—U. 
S. v. Pine River Logging, etc., Co., 89 
F. 907, 32 C.C.A: 406 (holding that a 
custom or usage, if ever admissible to 
affect the construction of an act of 
congress, by altering the ordinary 
meaning of ordinary words or phras- 
es, must be shown to have been so 
prevalent in all sections where the 
law was to become operative, and so 
universal in such sections, as to leave 
no room for doubt that it was known 
to the law-makers, and that the stat- 
ute was enacted with reference there- 
to). See Love v.- Hinckley, 15 Fed. 
Cas.No. 8,548, Abb.Adm. 436. 


41. New York v. New York City R. 
Co., 86 N.H. 565, 193 N.Y. 543. 


42. U.S.—U. S. v. Pine River Log- 
eine, ete.» Co. 895.915. 


Tll.—Chicago v. Becker, 84 N.E. 242, 
Za3 Vib, 189. 


Or.—Twohy Bros. Co. v. Ochoco Irr. 
Dist., Crook County, 210 P. 8738, 108 
Or. 1. 


Pa,—Hvans v. Myers, 25 Pa. 114. 


Eng.—Noble v. Durell, 3 T.R. 271, 
100 Reprint 569; Rex v. Hogg, 1 T.R. 
721, 99 Reprint 1341; Rex v. Saltren, 
Cald. 444, 


43. U.S.—U. S. v. Jackson, 50 S.Ct. 
143, 280 U.S. 188, 74 L.Ed. 361; U.S. 
ex rel. Skinner & Eddy Corporation 
v. McCarl, 48 S.Ct. 12, 275 U.S. 1, 72 
* L.Ed. 131 [aff 8 F.(2d) 1011, 56 App.D. 
C. 521]; Swendig v. Washington Water 
Power Co., 44 S.Ct. 496, 265 U.S. 322, 
68 L.Ed. 1036 Laff 281 F. 900]; First 
Nat. Bank in St. Louis v. State of Mis- 
souri at inf. Barrett, 44 S.Ct. 213, 263 
U.S. 640, 68 L.Ed. 486 [aff 249 S.W. 
619, 297 Mo. 397, 30 A.L.R. 918]; Kern 
River Co. v. U. S., 42 S.Ct. 60, 257 U.S. 
147, 66 L.Ed. 175 [mod 264 F. 412]; 
Blanset v. Cardin, 41 S.Ct. 519, 256 
U.S. 319, 65 L.Ed. 950 [aff 261 F. 309]; 
Corsicana Nat. Bank of Corsicana v. 
Johnson, 40 S.Ct. 82, 251 U.S. 68, 64 
L.Ed. 141 [rev 218 F. 822, 134 C.C.A. 
510]; Jacobs v. Prichard, 32 S.Ct. 289, 
923 U.S. 200, 56 L.Ed. 405 [aff 90 P. 
922, 46 Wash. 562]; U.S. v. Cerecedo 
Hermanos Y Compafiia, 28 S. Ct. 532, 
209 U.S. 337, 52 L.Ed. 821; Union Ins. 
Co. v. Hoge, 21 How. 35, 16 L.Ed. 61, 
17 How.Pr. 127; Munn v. Bowers, 47 
F.(2d) 204 [cert den 51 S.Ct. 492, 283 
U.S. 845, 75 L.HWd. 1454]; Allen v. 
Morsman, 46 F.(2d) 891; Oglesby 
Coal Co. v. Commissioner of Internal 
Revenue, 46 F.(2d) 617; Darby-Lynde 
Go. v. Alexander, 44 F.(2d) 186; Im- 
hort-Berg Silk Dyeing Co. v. U. S., 43 
F.(2d) 836; U. S. v. Chicago, St. P., 
M. & O. Ry. Co., 43 F.(2d) 300 [Laff 34 
F.(2d) 812]; Wilbur v. Texas Co., 40 
F.(2d) 787 [eert den 51 S.Ct. 24]; 
Baltimore, etc., Steamboat Co. v. 
Norton, 40 F.(2d) 530; Cully v. Mitch- 
ell, 37 F.(2d) 493 [cert den 50 S.Ct. 
347, 281 U.S. 740, 74 L.Ed. 1154]; 
Philadelphia Storage Battery Co. v. 
Lederer, 21 F.(2d) 320; 
Trust <0. v. Malley, 19 F.(2d) 346 
[aff 15 F.(2d) 105, and cert den 48 
S.Ct. 121, 275 U.S. 563, 72-L.Ed. 428]; 
Stephens v. Howelis Sales Co., £6 =k". 
(2d) 805; Seok Corn R. eee 
Hellmich, 12 F.(2d rev on other 
grounds 47 S.Ct. 395, 273 U.S. 242, 71 
L.Ed. 628]; Galatoire Bros. v. Lines, 
11 F.(2d) 878 [aff 23 F.(2d) 676]; In 
re Linklater, 3 F.(2d) 691; John B. 
Semple & Co. v. Lewellyn, 1 F.(2d) 
745; Burk-Waggoner Oil Ass’n v. 
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[§ 609] (3) Executive Construction—(a) Gener- 
al Rules. The contemporaneous construction placed 
upon a statute by the officers or departments charged 


with the duty of executing it is entitled to more 


or less weight,*® especially if such construction has 


been made by the highest officers in the executive 


Hopkins, 296 F. 492 [aff 46 S.Ct. 48, 
269cU.S.> 110). 00 seas 18845. 4m ore 
Grant, 289 EF. 814; Dayton Bronze 
Bearing Co, vy. Gilligan, 281 'F. 709; 
Malley v. Walter Baker & Co., 281 F. 
41; Cassarello v. U. S., 271 F. 486 [aff 
279 F. 396]; Bethlehem Shipbuilding 
Corporation v. West & Dodge Co., 269 
F. 100 [aff 266 F. 557]; Hines v. Dahn, 
267 F. 105 [cert gr 41 S.Ct. 147, 254 
U.S. 627, 65 L.Ed. 446, and aff 42 S.Ct. 
320, 258 U.S. 421, 66 L.Ed. 696]; Gin- 
nochio v. Hydraulic Press Brick Co., 
266 F. 564; Paul Jones & Co. v. Mayes, 
265 F. 365 [aff 270 F. 121]; Edwards 
v. Wabash Ry. Co., 264 F. 610; Blan- 
set v. Cardin, 261 F. 309 [aff 41 S.Ct. 
519, 256 U.S. 319, 65 L.Ed. 950]; U.S. 
v. Graham & Irvine, 250 F. 499; Chi- 
cago Great Western R. Co. v. Postal 
Telegraph-Cable Co., 245 F. 592 [rev 
on other grounds 249 F. 664, 161 C.C.A. 
574]; ‘U. S: v. Southern Pac. Co., 239 
F. 998 [rev on other grounds 42 S.Ct. 
496, 259 U.S. 214, 66 L.Ed. 407, and 
reh gr 42 S.Ct. 587]; De Ganay v. 
Lederer, 239 F. 568; In re Valhoff, 238 
EF. 405; The Mary, 233 F. 121; Mc- 
Daniel v. Holland, 230 F. 945, 145 C. 
C.A, 139 (holding, however, that a 
particular ruling of the commissioner 
of the general land office was not a 
construction of a statute); Pitts- 
burgh Melting Co. v. Baltimore & O. 
R. Co: €D.C.) 229 By 214 [rey 232 -F. 
694, 146 C.C.A. 620]; Baker v. Swig- 
ant, 199 R.. 8655116. ©. CuAn soil sy. DREN, 
196 F. 569, and rev 33 S.Ct. 645, 229 
Us. (18%,. bt, seid, 1143 7-—" United 
States v. Bellm, 182 F. 161; Gear v. 
Grosvenor, 10 F.Cas.No. 5,291, 6 Fish. 
Pat.Cas. 314, Holmes 215; Plunkett v. 
U.255.08 CECla 359. 


Ala.—State Board of Administra- 
tion v. Jones, 102 So. 626, 212 Ala. 380; 
Vaughn v. State, 81 So. 417, 17 Ala. 
Ton 385 [cert den 82 So. 894, 203 Ala. 
7 5 


Ark.—Moore v. Tillman, 282 S.W. 9, 
170 Ark. 895. 


Cal.—Peo. v. Southern Pac. Co., 290 
P. 25; Riley v. Thompson, 227 P. 772, 
193 Cal. 773; Riley v. Forbes, 227 P. 
768, 193 Cal. 740; Pasadena v. Rail- 
road Commission of California, 218 
P. 412, 192 Cal. 61; Hodge v. McCall, 
197 P. 86, 185 Cal. 330. 


Colo.—Peo. v. Mooney, 290 P. 271, 
87 Colo. 567; Hessick v. Moynihan, 
262 P. 907, 83 Colo. 48; Peo. v. Hig- 
gins, 184 P. 365, 67 Colo. 441. 


D.C.—Wright v. Wardman, 55 App. 
D.C. 318, 5 F.(2d) 380; King v. Dis- 
trict of Columbia, 51 App.D.C. 160, 277 


F. 562; Luchs v. Christman, 42 App. 
DICl326:7U. AS. vv. Day, 27° App. D.C: 
458. 


Fla.—State vy. Leatherman, 128 So. 
21, 99 Fla. 899; Amos v. Moseley, 77 
So. 619, 74 Fla. 555, L.R.A.1918C 482; 
State v. Bryan, 39 So. 929, 50 Fla. 293. 


Ga,.—Howell v. State, 71 Ga. 224, 51 
Am.R. 259. 


Hawaii.—Terr. v. Honolulu Rapid 
Transit, ete., Co., 23 Hawaii 387, 399 
[eit Cyc]. 


Tll.—Mathews v. Shores, 24 Ill. 27; 
Harrison v. Peo., 97 Ill.App. 421 [rev 
on other grounds 63 N.H. 191, 195 I11. 
466]. . 


Ky.—Sewell v. Bennett, 220 S.W. 
517, 187 Ky. 626; City of Louisville 
v. Board of Education of City of Lou- 
isville, 157 S.W. 3879, 154 Ky. 316; 
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Com. v. Owensboro, ete, R. Co., 23: 
S.W. 868, 95 Ky. 60, 15 Ky.L. 449. 


La.—State ex rel. Guillot v. Cen- 
tral Bank & Trust Co., 79 So. 857, 143 
La. 1053; State v. Southern Pace. Co., 
es 819, 187 La, 435, L.R.A.1915 5" 


Md.—Congoleum Nairn v. Brown, 
148 A. 220, 158 Md. 285, 67 A.L.R. 780. 


Mich.—-Wayne County v. Fuller, 229 
N.W. 911, 250 Mich. 227; Peo. v. Rob- 
inson, 217 N.W. 902, 241 Mich. 497; 
Board of Education v. Goodrich, 175 
N.W. 1009, 208 Mich. 646; Peo. v.. 
Anderson, 164 N.W. 481, 198 Mich. 38; 
Peo. v. Michigan Cent. R. Co., 108 N. 
W. 772, 145 Mich. 140; Westbrook v.. 
Miller, 22 N.W. 256, 56 Mich. 148. 


Minn.—O’Connor v. Gertgens, 89 N.. 
W. 866, 85 Minn. 481 [aff 24 S.Ct. 94, 
19ST USS. 2374-48) Lebds 1634: 


Miss.—L. H. Conard Furniture Co. 
v. Mississippi State Tax Commission,, 
133 So. 652; State v. Wheatley, 74 So. 
427, 113 Miss. 555. 


Mo.—Automobile Gasoline Co. vy. 
City of St. Louis, 32 S.W.(2d) 281; 
State ex inf. Gentry v. Long-Bell 
Lumber Co., 12 S.W.(2d) 64, 321 Mo. 
461; State v. Freeland, 300 S.W. 675, 
318 Mo. 560; State ex rel. White v. 
Fendorf, 296 S.W. 787, 317 Mo. 579; 
State ex rel. Union Electric Light & 
Power Co. v. Baker, 293 S.W. 399, 316 
Mo. 853; State ex rel. Barrett v. First 
Nat. Bank, 249 S.W. 619, 297 Mo. 397, 
30 A.L.R. 918 [aff 44 S.Ct. 213, 263 U.S. 
640, 68 L.Ed. 486]; State ex rel. Mc- 
Allister vy. Cupples Station Light, 
Heat & Power Co., 223 S.W. 75, 283 
State ex rel. Gass v. Gor- 
don, 181 S.W. 1016, 266 Mo. 394, Ann. 
Cas.1918B 191; Folk y. City of St. 
Louis, 157 SW. 71, 250 Mo. 116; Ew- 
ing v. Vernon County, 116 S.W. 518, 
216 Mo. 681; State v. Hannibal, etc., 
R. Co., 37 S.W. 532, 135 Mo. 618; State 
ex rel. Sunderwirth v. Harper, (App.) 
30 S.W.(2d) 1039; Smoot v. Bankers’ 
aie Ass’n, 120 S.W. 719, 188 Mo.App. 


Mont.—State v. Brannon, 283 P. 202, 
86 Mont. 200, 67 A.L.R. 1020; State v. 
Knight, 245 P. 267, 76 Mont. 71. 


Neb.—In re Hastings Brewing Co., 
119 N.W. 27, 83 Neb. 111, 17 Ann.Cas. 
998; Douglas County v. Vinsonhaler, 
118 N.W. 1058, 82 Neb. 810. 


Nev.—State v. Cole, 148 P. 551,38. 
Nev. 215. 


N.H.— Wyatt v. Equalization State 
Bd., 70 A. 387, 74 N.H. 552. 


N.Y.—Bullock v. Cooley, 122 N.E. 
630, 225 N.Y. 566; New York v. New 
York City R. Co., 86 N.E. 565, 193 N. 
Y. 543; People ex rel. Lewis v. Graves, 
219 N.Y.S. 189, 219 App.Div. 233 [aff 
215 N.Y¥-S; 632,.127 Misc. 135, aff 156 
N.E. 663, 245 N.Y. 195, and rearg den 
157 N.E. 882, 245 N.Y. 620]; McCarthy 
v. Woolston, 205 N.Y.S. 507, 210 App. 
Div. 152; People v. Durkee, 178 N.Y.S. 
614, 189 App.Div. 276 [aff 166 N.Y.S. 
987, 101 Mise. 331]; Haddad v. South- 
ern Pac. Co., 173 N.Y.S. 256, 185. App. 
Div. 500; Kings County Lighting Co. 
vy. City of New York, 162 N.Y.S. 581, 
176 App.Div. 175 [aff 116 N.E. 1055]; 
Greenwald v. Weir, 115 N.Y.S. 311, 
130 App.Div. 696 [rev 111 N.Y.S. 235, 
59 Misc. 481, application den 116 N.Y. 
S. 172, 131 App.Div. 568, and aff 92 N. 
Ky 218, -199° NY. 170, 35 L.R-AN.St 
971]; Buckley vy. Pugh, 244 N.Y.S. 524, 


- Board, 289 P. 759, 144 Okl. 85; 
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137 Mise. 594; Apartment Hotel Own- 
ers’ Ass’n v. City of New York, 233 
N.Y.S. 553, 183 Mise. 881; McCabe v. 
Aulls, 205 N.Y.S. 689, 123 Misc. 471; 
Armitage v. Board of Education of 
City of Auburn, 203 N.Y.S. 325, 122 
Mise. 586 [aff 205 N.Y.S. 910, 210 App. 
Div. 812, and aff 148 N.E. 699, 240 N. 
Y. 548]; Matter of Street Opening, 
ete., 33 N.Y.S. 594, 12 Mise. 526 [aff 
36 N.Y.S. 311, 91 Hun 477 (aff 43 N.E. 
988, 149 N.Y. 575)]; People v. Good- 
rich, 149 N.Y.S. 406. 


N.C.—Hannah v. Board of Commis- 
sioners, 97 S.H. 160, 176 N.C. 395; 
Board of Graded School Comm’rs. v. 
Board of Education, 79 S.B. 886, 163 N. 
C. 404; Gill v. Board of Commission- 
ers, 76 S.E. 203, 160 N.C. 176, 188, 438 
L.R.A.N.S. 293 [quot Cyc]. 


N.D.—Ford Motor Co. v. State, 231 
N.W. 883, 59 N.D. 792; State v. Sorlie, 
219 N.W. 105, 56 N.D. 650; State v. 
Platonian NOW a nlf Opie 05 IN SDS T.08;5 
O’Laughlin v. Carlson, 152 N.W. 675, 
30,2N.D. 213. 


Onio=—News York, (ete. Re Conv. 
Black, 26 OhioN.P.N.S. 375; HEmerson 
v. Forest City R. Co., 4 OhioN.P.N.S: 
493. 


Ok1.—McCain Hlection 
Lein- 
inger v. Ward-Beekman & Brooks, 282 
P. 467, 139 Okl. 292; Leininger v. H. 
L. Cannady Co., 282 P. 474, 139 Okl. 
301; Crosbie v. Partridge, 205 P, 758, 
85 Okl. 186; Murrow Indian Orphans’ 
Home v. Featherstone, 204 P. 1110, 85 
Okl. 150; State v. Hooker, 109 P. 527, 
26 Okl. 460. See Heffner vy. Harmon, 
159 P. 650, 60 Okl. 153 (where ruling 
of commissioner of general land office 
was held not a construction of an act 
of congress). 


Or.—Kelsey v. Norblad, 298 P. 199; 
Portland v. Welch, 269 P. 868, 126 Or. 
293; Spencer v. Portland, 235 P. 279, 
TAT Or Solio) DWON YE LOS. ho. BNn 
Ochoco Irr. Dist., 210 P. 873, 108 Or. 1. 


Pa.—Grant, Hutcheson Co. v. Penn- 
Sylvania Securities Commission, 151 
A. 702, 301 Pa. 147; Garr vy. Fuls, 133 
A. 150, 286 Pa. 137; Com. v. Mann, 31 
A, 10038, 168 Pa. 290. 


Philippine.—Molina v. Rafferty, 38 
Philippine 167; Atkinson vy. Stewart, 
23 Philippine 405; In re Allen, 2 
Philippine 630. 


Porto Rico.—Ex p. Bird, 5 Porto 
Rico 241. 


S.D.—Superior Lodge v. Van Camp, 
166 N.W. 545, 40 S.D. 142. 


Tenn.—Sloan vy. Columbia, 232 S.W. 
663, 144 Tenn. 197; Mengel Box Co. 
v. Stevens, 210 S.W. 635, 141 Tenn. 
bei a. v. Nashville, 1 Tenn.Civ. 


v. State 


Tex.—Neubert v. Chicago, R. I. & 
G. Ry. Co., 296 S:W. 1090, 116 -Tex. 
644, 538 A.L.R. 1224; Slocomb v. Cam- 
eron Independent School Dist., 288 S. 
W. 1064, 116 Tex. 288; Edwards v. 
James, 7 Tex. 372; Kilpatrick v. Com- 
pensation Claim Board, (Civ.App.) 259 
S.W:. 164; Dallas Texas Employers’ 
Ins. Assoc., (Civ.App.) 245 S.W. 946 
{error dism (Commn.App.) 265 S.W. 
1113]; Hammond vy. Harris County, 
(Civ.App.) 243 S.W. 1002; State v. 
Houston & T. C. Ry. Co., (Civ.App.) 
209 S.W. 820; Harris County v. Ham- 
mond, (Civ.App.) 203 S.W. 445; Mce- 
Cuistion v. Fenet, (Civ.App.) 144 S. 
W. 1155 [rev on other grounds, 147 S. 
W. 867, 105 Tex. 299]; State v. Brady, 
(Civ.App.) 114 S.W. 895 [rev on an- 
other ground 118 S.W. 128, 102 Tex. 
408]; State v. Gunter, 81 S.W. 1028, 
36 Tex.Civ.App. 381. 


Utah.—Murdock v. Mobey, 203 P. 
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651, 59 Utah 346; State Board of Land 
Comrs. v. Ririe, 190 P. 59, 56 Utah 213. 


Va.—Superior Steel Corp. v. Com., 
136 S.E. 666, 147 Va. 202; Richmond v. 
Drewry-Hughes Co., 94 S.E. 989, 122 
Va. 178 [rev 90 S.H. 635, 122 Va. 
178]; Commonwealth v. Armour & 
Co., 87 S.H. 610, 118 Va. 242 [aff 38 
S.Ct. 267; 246 U.S. 1, 62 Ld: 5471; 
Smith v. Bryan, 40 S.E. 652, 100 Va. 
199. 

Wash.—State v. Globe Casket, etc., 
Co., 143 P. 878, 82 Wash. 124, L.R.A. 
1915B 976; Wendt v. Industrial Ins. 
Commission of State of Washington, 
141 P. 811,80 Wash. 1175 «State v. 
Schively, 114 P. 901, 63 Wash. 103. 


W.Va.—State v. Board of Conttol, 
100 S.E. 215, 84 W.Va. 417; Daniel v. 
Simms, 39 S.H. 690, 49 W.Va. 554. 


Wis.—Marinette, T. & W. R. Co. v. 
Railroad Commission of Wisconsin, 
218 N.W. 724, 195 Wis. 462; State v. 
Krause, 202 N.W. 319, 186 Wis. 59; 
State v. Frear, 120 N.W. 216, 138 Wis. 
536,-16 Ann.Cas. 1019; Scanlan v. 
Childs, 33 Wis. 663. 


[a] Reasons for rule.-—(1) Where 
the meaning of a statute is doubtful, 
the construction given it by the de- 
partment of the government charged 
with its execution should be given 
great weight, for the reason, among 
others, that, if such construction does 
not properly interpret the meaning 
and intent of congress, congress, by 
amendment or reénactment of the 
statute, can readily correct it. Mayes 
v. Paul Jones & Co., 270 F. 121 [aff 
265 F. 365]. (2) “One reason for 
the rule is that the officers charged 
with the duty of carrying new laws 
into effect are presumed to have 
familiarized themselves with all the 
considerations pertinent to the mean- 
ing and purpose of the new law, and 
to have formed an independent, con- 
scientious and competent expert opin- 
ion thereon.” Richmond v. Drewry- 
Hughes Co:,94 S.B. 939, 122° Va. 178; 
sete on reh 90 S.E. 635, 122 Va. 


[b] Authority of officers.—Acts of 
state officers showing practical con- 
struction of a statute must be with- 
in their authority. Hydraulic Race 
Co. v. Greene, 233 N.Y.S. 49, 1338 Mise. 
ara 245 N.Y.S. 444, 230 App.Div. 
374]. 


[c] ~Rule applied.—(1) Executive 
acts of government officers and the 
chief officer of the Seminole Nation 
are not without great weight in 
judicial determination of what stat- 
utes govern an allottee’s interest in 
tribal lands. Moore vy. Carter Oil Co., 
43 F.(2d) 322 [cert den 51 S.Ct. 216]. 
(2) “Rev. St: § 2979.-CU. -S: Comp. St: 
[1901] p 1953), provides that, if an 
importer gives satisfactory security 
that the merchandise is to be export- 
ed, the collector and naval officers 
shall permit the merchandise under 
the inspection of the proper officers to 
be shipped without payment of duty, 
and since by Treasury Department Ar- 
ticles, arts 834, 838, 841, and 842, pro- 
viding a system of licensed truckmen 
to whom a limited custody of the 
goods is intrusted for the purpose 
only of transfer from warehouse to 
hold, the treasury department has 
construed the words “under the in- 
spection of proper officers’ to mean 
that the goods are to be under the con- 
stant surveillance of such _ officers 
from the time they leave the ware- 
house until they reach the ship, such 
construction should be regarded of 
weight by a federal court. U.S. vy. 
Ehrgott, 182 F. 267. . 


[d] Uniform practice of the patent 
office is entitled to weight in constru- 
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ing a statute relating to patents. 
Cheney Bros. v. Weinreb & Weinreb, 
185 F. 531. 


[e] Interpretation by treasury de- 
partment at the time the law was 
passed is strong evidence of intent. 
New York Life Ins. Co. v. Bowers, 39 
F.(2d) 556 [aff 34 F.(2d) 60, and cert 
er 50 S.Ct. 464, 281 U.S. 718, 74 L.Ed. 
1138]. 


[f] Views of department of labor, 
although not binding on the court, 
are entitled to earnest consideration 
in determining naturalization ques- 


tions. Petition of Zogbaum, 32 F.(2d) 
911. 

[g] Construction by land depart- 
ment.—(1) The construetion placed 


upon an act of congress by the land 
department with respect to the dispo- 
sition of public lands, and its practical 
application thereof, is given great 
weight by the courts in construing the 
law, and is followed if it is at all rea- 
sonable. McLaren v. Fleischer, 185 P. 
967, 181 Cal. 607 [eert gr 40 S.Ct. 482, 
253 U.S. 479, 64 L.Ed. 1023, and aff 
41 S.Ct. 577, 256 U.S. 477, 65 L.Ed. 
1052]. (2). In the construction of 
6 Gammel L. p 669, approved Dee. 14, 
1863, suspending laws authorizing dis- 
position of state land until close of 
the war, the construction by the land 
office authorities in opening offices for 
such business is entitled to great 
weight. Fielder v. Houston Oil Co. of 
Texas, (Tex.Commn.App.) 208 S.W. 
ee [reh overr (Commn.App.) 210 S.W. 
7 


[h] Construction by tax commis- 
sion.—Construction of a privilege tax 
statute by the state tax commission 
under express statutory authority 
should be persuasive with the court. 
LL. H. Conard Furniture Co. v. Missis- 
sippi State Tax Commission, 133 So. 
652, 160 Miss. 185. 


[i] Construction by civil service 
department.—That the civil service 
department construed for several 
years an act defining a veteran as in- 
applicable to persons entering service 
after the World War armistice is en- 
titled to cansiderable weight in in- 
terpreting the statute’s doubtful lan- 
guage. Scott v. Commissioner of Civil 
Service, (Mass.) 172 N.E. 218. 


[ij] Construction by election or 
registration officers.—(1) Ifastatute 
requiring the names of all candidates 
on one ballot be ambiguous, great 
weight should be given construction 
of election officials placing all can- 
didates for presidential electors on a 
general ballot. In re Graves, (Mo.) 
30 S.W.(2d) 149. (2) Interpretation 
placed on registration statutes by of- 
ficers of the registry is entitled to con- 
sideration. Malaguti v. Rosen, 160 N. 
EB. 532, 262 Mass. 555. 


[k] | Uniform practice of city au- 
thorities respecting appointment of 
city attorneys is entitled to considera- 
tion of the courts in doubtful cases, 
SS abe v. Knight, 245 P. 267, 76 Mont. 


[1] Conflicting constructions.—The 
treasury department’s equitable and 
reasonable interpretation of an in- 
come tax statute, apparently approved 
by congress, will be followed, as 
against a more technical interpreta- 
tion of the board of tax appeals. 
Commonwealth Commercial State 
Bats, Ne Lucas, 41 F.(2d) 111, 59 App, 


[m] Public policy requires solving 
of mere doubts in favor of construec- 
tion put upon statutes by departments 
and officers charged with their ad- 
ministration. Moorman v. Terrell, 202 
S.W. 727, 109 Tex. 173. 


For later cases, developments and changes in the law see Annotations,'same title and section number, 
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and, while not generally controlling,4* where the 


served and acted upon for a long period of time;t® | case is not extreme and no vested rights are in- 


44. U.S.—U.S. v. Stump, 292 F. 354 
[rev 287 F. 192]; Ex p. Eberhardt, 
270 F. 334; U. S. v. Burkett, 150 F. 
208; Hahn v. United States, 14 Ct.Cl. 
305 [aff 2 S.Ct. 494, 107 U.S. 402, 27 
L.Ed. 527, 18 Ct.Cl. 759]. 


Peace S. v. Bliss, 12 App.D.cC. 


Mich.—Peo. v. Robinson, 217 N.W. 
902, 241 Mich. 497. 


Mont.—State v. District Ct., 140 P. 
732, 49 Mont. 146. 


N.C.—Gill v. Board of Commission- 
ers, 76 S.E. 203, 160 N.C. 176, 188, 43 
L.R.A.N.S. 293 [quot Cyc]. 


Philippine.—Atkinson v. Stewart, 23 
Philippine 405. 


S.D.—Tulare Independent School 
eat v. Crandon, 199 N.W. 451, 47 S. 
Lind 91s 


Tex.—State v. Brady, (Civ.App.) 114 
FR 895 [rev 118 S.W. 128, 102 Tex. 
408]. 


Va.—Barber v. 
126, 149 Va. 418. 


Wash.—Huntworth vy. Tanner, 152 
P. 528, 87 Wash. 670, Ann.Cas.1917D 
676. 

Wis.—Harrington v. Smith, 28 Wis. 
Bs 


Danville, 141 S.E. 


[a] Construction of statute by in- 
ternal revenue commissioner and sec- 
retary of treasury as requiring frac- 
tional year returns by corporations af- 
filiated during a portion of the tax 
year is persuasive. Fidelity Nat. 
Bank & Trust Co. of Kansas City, Mo., 
v. Commissioner of Internal Revenue, 
39 F.(2d) 58. 


[b]. Construction by attorney-gen- 
eral.—(1) The opinion of the attor- 
ney-general construing a statute is 
persuasive. Tyler v. Texas, etc., Ins. 
Assoc., (Tex.Commn.App.) 288 S.W. 
409 [rev (Civ.App.) 283 S.W. 929 and 
reh den (Commn.App.) 294 S.W. 195]; 
Heath v. Diversion Lake Club, (Tex. 
Civ.App.) 33 S.W.(2d) 479; Barber v. 
City of Danville, 141 S.E. 126, 149 Va. 
418; Huntworth v. Tanner, 152 P. 523, 
87 Wash. 670, Ann.Cas.1917D 676. (2) 
Where successive attorneys general 
declared that a statute governing the 
remarriage of divorced persons had 
been repealed, the court, in case of 
doubt, would hesitate before adjudg- 
ing the statute in force. State v. Dis- 
trict Court of Lewis and Clark Coun- 
ty, 140 P. 732, 49 Mont. 146. (3) In 
construing ambiguous Statutes, the 
practical construction given it by at- 
torneys general may be considered. 
Tulare Independent School Dist. No. 
36 v. Crandon School Dist. No. 17, 199 
N.W. 451, 47 S.D. 391. 


45. U.S.— Louisville & N. R. Co. v. 
U.S4 51 S.Ct. 297, 282-U.S.' 740, 75 L. 
Ed. 672; Universal Battery Co. v. U. 
S., 50 S.Ct. 422, 281 U.S. 580, 74 L.Ed. 
1051; State of Wisconsin v. State of 
Illinois, 49 S.Ct. 163, 278 U.S. 367, 73 
L.Ed. 426; U.S. v. State of Minnesota, 
46 S.Ct. 298, 270 U.S. 181, 70 L.Ed. 
539; Swendig v. Washington Water 
Power Co., 44 S.Ct. 496, 265 U.S, 322, 
68 L.Ed. 1036 [aff 281 F. 900]; Na- 
tional Lead Co. v. U. S., 40 S.Ct, 237, 
252 U.S. 140, 64 L.Ed. 496 [aff 53 Ct. 
Cl. 635]; U.S. v. Finnell, 22 S.Ct. 633, 
185 U.S. 236, 46 L.Ed. 890, 37 Ct.Cl. 
555; U. S. v. Alabama, etc., R. Co., 
142 U.S. 615, 35 L.Ed. 1134; U. S.-v. 
Johnston, 8 S.Ct. 446, 124 U.S. 236, 
31 L.id. 389; Uniform Printing, etc., 
Co. v. Commissioner of Internal Rev- 
enue, 33 F.(2d) 445 [cert den 50 S.Ct. 
38, 280 U.S. 591, 74 L.Ed. 639]; Peti- 
tion of Zogbaum, 32 F.(2d) 911; Balt- 
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zell v. Mitchell, 3 F.(2d) 428 [aff 1 F. 
(2d) 29, and cert den 45 S.Ct. 510, 268 
U.S. 690, 69 L.Hd. 1159]; U.S. v. Illi- 
nois Cent. R. Co., 234 F. 433 [aff 154 
C.C.A. 425, 241 F. 667, and cert den 37 
S.Ct. 745, 244 U.S. 658, 61 L.Hd. 1375]; 
United States v. S. Twitchell Co., 184 
F525; Plunkett v. U. S., 58 Ct.Cl. 359; 
John Rothschild & Co. y. U. S., 16 
Ct.Cust.App. 442. 


Ala.—Stewart v. Wilson Printing 
€Co., 99.So0. 92, 210 Ala.-624, 


Ariz.—Van Veen v. Graham County, 
108 P. 252, 13 Ariz. 167; Copper Queen 
Consol. Min. Co. vy. Territorial Bd. of 
Equalization, 84 P. 511, 9 Ariz. 383 [aff 
Poe piss 695, 206 U.S. 474, 51 L.Ed. 


Cal.—Godward v. Board of Trustees 
of Mariposa County Union High 
School, 270 P. 725, 94 Cal.App. 160. 


D.C.—Coombe v. U. S. ex rel. Selis, 
3 F.(2d) 714, 55 App.D.C. 190; Bard- 
well v. Petty, 286 F. 772, 52 App.D.C. 
310; Ballinger v. United States, 33 
App.D.C. 302 [aff 32 S.Ct. 356, 223 U.S, 
683, 56 L.Ed. 610]. 


D.C.—Allen v. U. S., 26 App.D.C. 8 
pa S.Ct. 141, 203 U.S. 476, 51 L.Ed. 


Tll.—People v. Illinois Cent. R. Co., 
112 N.E. 700, 273 Ill. 220. 


Ky.—Com. v. Kentucky Distilleries, 
etc., Co., 1386 S.W. 1032,:148 Ky. 314; 
Com. v. Gregory, 89 S.W. 168, 121 Ky. 
256, 28 Ky.L. 217; Harrison v. Com., 
83 Ky. 162. 


La.—State ex rel. Payne v. Ex- 
change..Bank...of .Natchitoches, 84 So. 
481, 147 La. 25; State v. Southern Pac. 
Co.;. 68 = So. (8197 13 7aluatn4 SOs Ls. eA. 
1915F 1140; State v. Comptoir Nat. 
D’Escompte de Paris, 26 So. 91, 51 La. 
Ann. 1272; State v. Bd. of Directors, 
3 La.A. (Orleans) 383. 


Me.—State v. Boston & M. R. Co., 
121 A. 541, 123 Me. 48. 


Md.— Weil v. State, 132 A. 436; Arn- 
reich v. State, 132 A. 430, 150 Md. 91; 
ae v. State, 107 A. 255, 134 Md. 


Mass.—Scott v. Commissioner of 
Civil Serviee, 172 N.E. 218; Tyler v. 
Treasurer and Receiver General, 115 
N.E. 300, 226 Mass. 306, L.R.A.1917D 
633; Burrage v. Bristol County, 96 
N.E. 719, 210 Mass. 299, 


Mich.—Peo. v. Robinson, 217 N.W. 
902, 241 Mich. 497; Board of Regents 
of Universiy of Michigan v. Auditor 
General, 132 N.W. 1037, 167 Mich. 444. 


Minn.—Hennepin County v. Ryberg; 
210 N.W. 105, 168 Minn. 385; In re 
Boutin’s Estate, 182 N.W. 990, 149 
Minn. 148; State v. Northern Pac, R. 
Co., 108 N.W. 731, 95 Minn. 43; State 
v. Moffett, 67 N.W. 68, 64 Minn. 292. 


Miss.—Robertson v. Texas Oil Co., 
106 So. 449, 141 Miss. 356. 


Mo.—Williams v. Williams, 30 S.W. 
(2d) 69; Lefman v. Schuler, 296 S.W. 
808, 317 Mo. 671; State v. National L. 
Ins. Co., 241 S.W. 396, 292 Mo. 342; 
In re Publication of Docket of Su- 
preme Court, 232 S.W. 454 [overr In 
re Publishing Docket in Local News- 
paper, 187 S.W. 1174]; State ex rel. 
Kinloch Telephone Co. v. Roach, 190 
S.W. 862, 269 Mo. 437. 


Mont.—State v. Brannon, 283 P. 202, 
86 Mont. 200, 67 A.L.R. 1020. 


Neb.—State v. Bryan, 200 N.W. 870, 
112 Neb. 692; In re Laub, 177 N.W. 
749, 104 Neb. 402; State v. Sheldon, 
113 N.W. 208, 79 Neb. 455. 


N.J.—State v. Kelsey, 44 N.J.Law 1. 


N.Y.—Peo. ex rel. Werner v. Pren- 
dergast, 99 N.E. 1047, 206 N.Y. 405; 
Matter of Tiffany, 72 N.E. 512, 179 
N.Y. 455; Peo. v. Adelphi Club of 
Albany, 43 N.E. 410, 149 N.Y. 5, 52 
Am>S.B.—100;. 81 L.R:AG. 5103 = Diek 
v. Murphy, 219 N.Y.S. 259, 219 App. 
Div. 141° [rev 217 N.Y.S. 583, 128 
Misc, 4, and aff 156 N.E. 625, 245 N.Y. 
88]; Peo. v. Journal Co., 143 N.Y.S. 
389, 158 App.Div. 326; Burke v. State, 
119 N.Y.S. 1089, 64 Misc. 571; Peo. v. 
Buffalo, 84 N.Y.S. 434; Goff v. Ved- 
der, 12 N.Y.Civ.Proec. 358. 


N.C.—Gill v. Board of Commission- 
ers, 76 S.E. 2038, 160 N.C. 176, 188, 43 
L.R.A.N.S. 293 [quot Cyc]. 


Ohio.—State v. Brown, 166 N.E. 903, 
122 OhioSt. 73, 76 [cit Cyc]; Indus- 
trial Commission v. Brown, 110 N.E. 
744, 92 OhioSt. 309; State v. Hirstius, 
25 OhioCir.Ct.N.S. 177. 


Okl.—De Hasque y. Atchison, ete., 
Re Co Vis Po 037-08) OK US see bakeeAs 
1918F 259; Hunter v. State, 154 P. 
545, 49 Okl. 672; Foote v. Watonga, 
130 - Po 59%, (37. Ok], 43 League fv. 
ae of! ‘Datoga,’ 129 "P. 702; 35. Oki. 


Or.—Spencer v. Portland, 235 P. 
279, 114 Or. 381. 


Pa.—In re Limited Partnership 
Banking Inst., 32 Pa.Co. 462. 


Philippine.—Philippine Sugar Cen- 
trals Agency v. Collector of Customs, 
51 Philippine 131; Molina v. Rafferty, 
38 Philippine 167; Philippine Islands 
v. Binalonan, 32 Philippine 634. 


Tenn.—State v. Nashville Baseball 
Club; 154 S.W. 1151, 127 Tenn. 292, 
Ann.Cas.1914B 1243. 


Tex.—Neff v. Elgin, (Civ.App.) 270 
S.W. 873; State v. Houston Oil Co. of 
Texas, (Civ-App.) 194 S.W. 422; 
Fielder v. Houston Oil Co. of Texas, 
(Civ.App.) 165 S.W. 48 [aff in part 
and rev in part (Commn.App.) 208 
S.W. 158]. 


Utah.—Murdock v. Mabey, 203. P. 
651, 59 Utah 346; State Board of 
Land Com’rs v. Ririe, 190 P. 59, 56 
Utah 213. 


Wash.—State v. Ross, 104 P. 216, 55 
Wash. 242; Regan v. Snohomish 
County School Dist. No. 25, 87 P. 828, 
44 Wash. 523. 


Wis.—State v. 
78, 151 Wis. 19. 


Eng.—Dunbar v. Roxburghe, 3 Cl. 
&F. 335, 6 Reprint 1462. 


[a] Rule applied.—(1) Popular 
construction of National Prohibition 
Act by prosecuting officers over a 
ten-year period should be considered. 

: ~ Ve Marrar,.38 B.(20d) 515) Patt 
50 S.Ct. 425, 281 U.S. 624, 74 L.Ed. 
1078, 68 A.L.R. 892]. (2) Contempo- 
raneous construction of statutes by 
revenue officers, as not imposing a 
mortgage tax on the income of cor- 
porate bonds, ete., made during more 
than ten years, when search for par- 
ticular subjects of taxation and for 
additional revenue has been anxiously 
prosecuted, carries great weight. 
Musgrove v. Baltimore & O. R. Co., 
75 A. 245, 111 Md. 629. 


Necessity of long continuance of 
construction see infra § 610. 


46. U.S.--Davis v. Manry, 45 S.Ct. 
163, 266 U.S. 401, 69 L.Ed. 350 [rev 
117 S.E.° 283), 30 .Ga.App.. 21315 Alen 
vy. Morsman, 46 F.(2d) 891; Darby- 
Lynde Co. v. Alexander, 44 F.(2d) 
186; Baltimore & Philadelphia Steam- 
boat Co. v. Norton, 40 F.(2d) 530; 
Canon v. Robertson, 32 F.(2d) 295 
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volved,4? such construction should not be disre- 
garded or overturned except for the most cogent 


[mod 45 F.(2d) 51]; Hellmich v. 
Hellman, 18 F.(2d) 239, 244 [aff 48 
S.Ct. 244, 276 U.S, 288, 72 L.Ed. 544, 
56 A.L.R. 379]; Red Wing Malting 
Co. v. Willcuts, 15 F.(2d) 626, 49 
A.L.R. 459; Galatoire Bros. v. Lines, 
Dio: 2a) 878" Fath 22358. (2d) 67615 
In re Linklater, 3 F.(2d) 691; Balt- 
zell v. Mitchell, 3 F.(2d) 428° [aff 1 
F.(2d) 29, and cert den 45 S.Ct. 510, 
268 U.S. 690, 69 L.Ed. 1159]; Hill v. 
Grissom, 299 F. 641; Burk-Waggoner 
Oil Assoc. v. Hopkins, 296 F. 492 [aff 
46 S.Ct. 48, 269 U.S. 110, 70 L.Ed. 183];) 
Ginnochio v. Hydraulic Press Brick 
Co., 266 F. 564; Ex p. Mikell, 253 F. 
817 [rev 259 F. 28, 170 C.C.A. 28, and 
cert den 39 S.Ct. 494, 250 U.S. 645, 63 
L.Ed. 1187]; Chicago Great Western 
R. Go. v. Postal Telegraph-Cable Co., 
245 FW. 592 [rev on another ground 249 
F. 664, 161 C.C.A. 574, and aff 39 S.Ct. 
162, 248 U.S. 471, 63 L.Ed. 365]; In re 
NekoR, 238 F. 405; The Mary, 2383 F. 
121. 


Ala.—State Board of Administra- 
tion v. Jones, 102 So. 626, 212 Ala. 380. 


Ark.—Moore vy. Tillman, 282 S.W. 9, 
170 Ark. 895. 


D.C.—Luchs v. Christman, 42 App. 
D.C. 326. 


Ind.—Welliver v. Coate, 
775, 65 Ind.App. 195 


Mich.—Board of Education of Un- 
ion School Dist. of City of Owosso v. 
ogadeten: 175 N.W. 1009, 208 Mich. 
646. 


Miss.—L. H. Conard Furniture Co. 
v. Mississippi State Tax Commission, 
133 So. 652; Robertson v. Texas Oil 
Co., 106 So. 449, 141 Miss. 356; State 
v. Wheatley, 74 So. 427, 113 Miss. 555. 


Mo.—Automobile Gasoline Go. 
St. Louis, 32 S.W.(2d) 281; 
Long-Bell Lumber Co., 12 S.W.(2d) 
64, 321 Mo. 461; State v. Freeland, 
300 S.W. 675, 318 Mo. 560; State v. 
First Nat. Bank, 249 S.W. 619, 297 Mo. 
397, 30 A.L.R. 918 [aff 44 S.Ct. 213, 
263 U.S. 640, 68 L.Ed. 486]; In re Pub- 
lication of Docket of Supreme Court, 
232 S.W. 454 [overr sub nom. In re 
Publishing Docket in Local Newspa- 
per, 187 S.W. 1174]; State v. Cuples 
Station Light, ete., Co.,- 223 S.W. 75, 
283 Mo. 115; Smoot v. Bankers’ L. 
Assoc., 120 S.W. 719, 138 Mo:App. 438. 


N.Y.—Matter of Manhattan Savy. 
Inst., 82 N.Y. 142; Peo. v. Journal] 
Co., 143 N.Y.S. 389, 158 App.Div. 326 
[rev 140 N.Y.S. 546, and aff 106 N.E. 
759, 213 N.Y. 1]; In re Davison’s Es- 
tate, 244 N.Y.S. 616, 137 Mise. 852; 
La Due v. Van Keuren, 217 N.Y.S. 
300, 127 Misc. 886 [aff 217 N-.Y.S. 
919, 217 App.Div. 766]; In re Tucka- 
hoe Home Building & Loan Ass’n, 142 
N.Y.S. 48, 81 Misc. 33. 


N.C.—Hannah v. Board of Com’rs 
of Stokes County, 97 S.E. 160, 176 
N.C. 395; Board of Graded School 
Com’rs of City of Winston v. Board 
of Education of Forsyth County, 79 
S.E. 886, 163 N.C. 404. 


Ohio.—State v. Brown, 166 N.E. 908, 
121 OhioSt. 73, 76 [cit Cye]; Indus- 
trial Commission v. Brown, 110 N.E. 
744, 92 OhioSt. 309. 


Pa.—In re Limited Partnership 
Banking Inst., 32 Pa.Co. 462. 


Tenn.—Sloan v. City of Columbia, 
232 S.W. 668, 144 Tenn. 197; Pryor v. 
Marion County, 204 S.W. 1152, 140 
Tenn. 399, L.R.A.1918F 820. 


Tex.—City of Tyler v. Texas Em- 
ployers’ Ins. Ass’n, (Commn.App.) 


114 N.E. 


Vv. 
State v. 


- STATUTES 


288 S.W. 409 [rev (Civ.App.) 283 S.W. 
929, and reh den (Commn.App.) 2 

S.W. 195]; Heath v. Diversion Lake 
Club, (Civ.App.) 33 S.W.(2d) 479; Kil- 
patrick v. Compensation Claim Board, 
(Civ.App.) 259 S.W. 164; Dallas Tex- 
as Employers’ Ins. Assoc., (Civ.App.) 
245 S.W. 946 [error dism (Commn. 
App.) 265 S.W. 1113]; Hammond v. 
Harris County, (Civ.App.) 243 S.W. 


1002; State v. Houston, etc., R. Co. 
(Civ.App.) 209 S.W. 820. 
Utah.—Murdock v. Mobey, 203 P. 


651, 59 Utah 346; State Board of 
Land Com’rs v. Ririe, 190 P.~59, ‘56 
Utah 213. 


Wash.—State v. Benson, 189 P. 
1000, 111: Wash. 124; Huntworth v. 
Tanner, 152 P. 523, 87 Wash. 670, Ann. 
Cas.1917D 676; State v. Ross, 104 P. 
216, 55 Wash. 242. 


“To hold otherwise would make the 
judgments of)the courts subservient 
to the opinion of the . . Officials 
and this would be an abandonment by 
the court of its function to construe 
all laws.” Pryor v. Marion County, 
204 S.W. 1152, 140 Tenn. 399, 405, 
L.R-A.1918F 820. 


“We have not overlooked the treas- 
ury regulation . . which interpret- 
ed the statute substantially as de- 
fendant contends. We are also mind- 
ful of the rule that the regulations 
and practices of administrative de- 
partments are entitled to weight and 
serious consideration in construing a 
statute; but opposed to this rule is 
the familiar one that it is for the 
courts to construe a statute, and not 
the executive departments of the gov- 
ernment, and where, as here, we are 
satisfied that the statute requires the 
construction which we have attribut- 
ed to it, a treasury regulation rises 
to no higher dignity than an expres- 
sion of opinion.” Douglas v. Ed- 
wards, 298 F. 229, 245 [rev 287 F. 919, 
cert gr 45 S.Ct.. 94, 266 U.S. 596, 69 
L.Ed. 459, and rev on other grounds 
BoM 85, 269 U.S. 204, 70 L.Ed. 


[a] Treasury department regula- 
tion is not binding construction of a 
revenue statute, but is illuminating 
as indicating how the statute was 
construed by the department having 
widest experience with federal taxa- 
tion. Oglesby Coal Co. v. Commis- 
alone: of Internal Revenue, 46 F.(2d) 
617. 


'[b] Settled practice of adminis- 
trative officers charged with the en- 
forcement of a statute may be con- 
Sidered as evidence of a correct inter- 
pretation, although it will not prevail 
against specific statutory provision or 
relieve the court from the duty of 
statutory interpretation. In re Link- 
later, 3 F.(2d) 691. 


[c] Determination of interstate 
commerce commission.—Whether a 
provision of a bill of lading, requiring 
loss or damage to be measured by the 
value of the property at the place and 
time of shipment, including freight 
charges, violates the statute, is a 
question as to the meaning of the 
statute which the courts must decide 
for themselves, regardless of the de- 
termination of the interstate com- 
merce commission that the rule is rea- 
sonable. Chicago, M. & St. P. Ry. Co. 
v. McCaull-Dinsmore Co., 40 S.Ct. 504, 
253 U.S. 97, 64 L.Ed. 801, [aff 260 F. 
835, 171 C.C.A. 561, and aff 252 F. 664]. 


47. Peo. v. Higgins, 184 P. 365, 67 
Colo. 441. 


reasons,‘® and unless clearly erroneous.4® Hven 
where the executive construction is unsupported by 


Effect of accrual of rights under 
executive construction see infra text 
and notes 60-64. 


U.S.—Brewster v. Gage, 50 S. 
Ct. 115, 280 U.S. 327, 74 L.Ed. 457 [aff 
30 F.(2d) 604, and rev 25 F.(2d) 915]; 
Swendig v. Washington Water Power 
Co., 44 S.Ct. 496, 265 U.S. 322, 68 L.Ed. 
1036 [aff 281 F. 900]; McLaren v. 
Fleischer, 41 S.Ct. 577, 256 U.S. 477, 
65 L.Ed. 1052 [aff 185 P. 967, 181 Cal. 
607, and cert gr 40 S.Ct. 482, 253 U.S. 
479, 64 L.Ed. 1023]; Whitebird v. 
Eagle-Picher Lead Co., 40 F.(2d) 479 
[aff 28 F.(2d) 200, and cert den 51 
S.Ct. 24]; Crocker v. Lucas, 37 F.(2d) 
275; Hoague-Sprague Corporation v. 
Frank C. Meyer Co., 31 F.(2d) 583; 
U. S. v. Payne, 30 F.(2d) .960; U.S. 
v. Northern Pac. Ry. Co., 30 F.(2d) 
655 [rev 22 F.(2d) 858, and reh den 
82 F.(2d) 698]; Brewster v. Gage, 30 
F.(2d) 604 [rev 25 F.(2d) 915, and 
aff 50 S.Ct. 115, 280 U.S. 327, 74 L.Ed. 
457]; Hoague-Sprague Corporation 
v. Frank C. Meyer Co., 27 F.(2d) 176; 
In re Epstein, 4 F.(2d) 529 [aff 300 
F. 407]; Baltzell v. Mitchell, 3 F.(2d) 
428 [aff 1 F.(2d) 29, and cert den 45 
S.Ct. 510, 268 U.S. 690, 69 L.Ed. 1159]; 
Locke v. McMurry, 287 F. 276 [mod 
284 FF. a81]; "> Plunkett-“v. U- "Si, bs 
Ct.Cl. 359; Kansas City, etc., R. Co. 
Vi US 38 2Ct. Cl 2588 Fait 24042S:CR: 
162, 251 U.S. 326, 64 L.Ed. 290]. 


D.C.—Tate v. Escher, 33 F.(2d) 556, 
59 App.D.C. 81 [rev 50 S.Ct. 337, 281 
U.S. 379, 74 L.Ed. 918]; U.S. v. Bliss, 
12 App.D.C. 485. 


Ind.—State v. Fidelity Health, etce., 
Co., 185 N.E. 387, 79 Ind.App. 377. 


Iowa.—New York Life Ins. Co. 
Burbank, 216 N.W. 742. 


Md.— Weil v. State, 132 A. 436; Arn- 
reich v. State, 132 A. 430, 150 Md. 91; 
Hess v. Westminster Sav. Bank, 106 
A. 263, 134 Md. 125. 


Mich.—Peo. v. Detroit, G. H. & M. 
R. Co., 200 N.W. 536, 228 Mich. 596; 
Guardian Trust & Savings Bank v. 
State, 200 N.W. 267, 228 Mich. 316 
[cert den 45 S.Ct. 636, 268 U.S. 700, 
69 L.Ed. 1164]. 


Minn.—O’Connor v. Gertgens, 89 
N.W. 866, 85 Minn. 481 [aff 24 S.Ct. 
94, 191 U.S. 287, 48 L.Ed. 163]. 


Mont.—State v. Brannon, 283 P. 202, 
86 Mont. 200, 67 A.L.R. 1020. 


N.Y.—McCarthy v. Woolston, 
N.Y.S. 507, 210 App.Div. 152. 


N.C.—Gill v. Board of Com’rs of 
Wake County, 76 S.E. 208, 160 N.c. 
176, 188, 438 L.R.A.N.S. 293 [quot Cyc]. 


Ohio.—State v. Brown, 166 N.E. 903, 
121 OhioSt. 73, 76 [cit Cyc]; Indus- 
trial Commission v. Brown, 110 N.E. 
744, 92 OhioSt. 309; State v. Evans, 
152 N.E. 776, 21 OhioApp. 168; State 
v. Hirstius, 25 OhioCir.Ct.N.S. 177. 


Portland, 235 P, 


Vv. 
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Or.—Spencer v. 
279, 114 Or. 381. 


. Philippine.—Philippine Sugar Cen- 
trals Agency v. Collector of Customs, 
51 Philippine 131. 


Wash.—State v. Ross, 104 P. 216, 
55 Wash. 242. 


49. U.S.—Lucas vy. American Code 
Co., 50 S.Ct. 202, 280 U:S. 445, 74 L. 
Ed. 538, 67 A.L.R. 1010 [rev 30 F.(2a) 
222]; U.S. v. Anderson, 46 S.Ct. 131, 
269 U.S. 422, 70 L.Ed. 347; Postal 
Telegraph-Cable Co. v. Tonopah, etce., 
Ri Co, 89-S'Ct, 162,. 248 U.S.7 4710 63 
L.Ed, 365 [aff 249 F. 664, 161 C.C.A. 
574]; MeCarl v. U. S. ex rel. Leland, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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law, it will be disturbed only when the issues _pre- 
: “Contemporaneous construc- 
tion,” within the meaning of the rule, is the con- 
‘struction which executive departments or officers 
‘charged with the enforcement of the statute give 
to it at or near the time of its enactment.®1 
consideration to be accorded executive construction 
is also especially weighty in the case of statutes 
prescribing penalties,°? or levying impositions,®? 
where the executive construction has been in favor 
of the persons affected. In some cases the court 
has treated contemporaneous and long-followed con- 
struction of an ambiguous statute by executive of- 
ficers or departments as controlling,®* or as having 
the effect of positive law,®® especially where vested 
rights are involved,®* or where the statute itself 


sented require it.5° 


directs the executive department 


42 F.(2da) 346 [cert den 51 S.Ct. 30]; 
Uniform Printing & Supply Co. v. 
Commissioner of Internal Revenue, 33 
F.(2d) 445 [cert den 50 S.Ct. 38, 280 
WES) 591, 74 LL Was639Ts UO. Siiv. Tlic 
nois Cent. R. Co., 234 F. 433 [aff 241 
F. 667, 154 C.C.A. 425, and cert den 
37 S.Ct. 745, 244 U.S. 658, 61 L.Ed. 
1375]; Findlay v. United States, 225 
F. 337, 189 C.C.A. 207; Illinois Sure- 
ey COLEVe OU. S.,alb. H.-334, 13 PF CC.A. 
476 [error gr 215 EF. 1007, 131 C.C.A. 
666, and mod 386 S.Ct. 321, 240 U.S. 
214, 60 L.Ed. 609]; U. S. v. Hemmer, 
195 F. 790 [rev 204 F. 898, 123 C.C.A. 
194]. 


D.C.—U. S. v. Day, 27 App.D.C. 458. 

Za.—St. Bernard Syndicate  v. 
Grace, 125 So. 848, 169 La. 666. 

Md.—Graham vy. Joyce, 134 A. 332, 
151 Md. 298. 

Mich.—Board of Education v. Good- 
rich, 175 N.W. 1009, 208 Mich. 646. 

Miss.—Illinois Cent. R. Co. v. Mid- 
dleton, 68 So, 146, 109 Miss. 199. 

Mo.—Williams v. Williams, 30 S.W. 
(2d) 69; Huntsville Trust Co. v. Noel, 


412 S.W.(2da) 751, 321 Mo. -749. 


Neb.—State v. Bryan, 200 N.W. 870, 
112 Neb. 692; Kennedy v. Royal High- 
landers, 189 N.W. 612, 109 Neb. 24. 


N.Y.—Peo. ex rel. Becker v. Board 
of Education of City of New York, 
181 N.Y.S. 804, 110 Misc. 587. 


N.D.—Ford Motor Co. v. State, 231 
N.W. 883, 59 N.D. 792; State v. Drake- 
ley, 143 N.W. 768, 26 N.D. 87. 


Ohio.—State v. Hirstius, 25 OhioCir. 
Ct.N.S. 177. 


Pa.—Union League v. 
Pa.Cow 213. 

Philippine.—Philippine Sugar Cen- 
trals Agency v. Collector of Customs, 
51 Philippine 131; Molina v. Rafferty, 
37 Philippine 545; Atkinson v. Stew- 
art, 23 Philippine 405; In re Allen, 2 
Philippine 630. 


Tex.—Koy v. Schneider, 218 S.W. 
479, 221 S.W. 880, 110 Tex. 369; Yoak- 
um County v. Slaughter, 195 S.W. 
1129, 109 Tex. 42; City of Belton v. 
Harris Trust & Savings Bank, (Civ. 
App.) 273 S.W. 914 [aff (Commn.App.) 
283 S.W. 164]. 


[a] Internal revenue bureau’s con- 
struction of the terms ‘‘part” and 
“accessory” in Motor Vehicle Sales 
Tax Act for ten years should not be 
disturbed, unless plainly wrong. Uni- 
versal Battery Co. v. U. S., 50 S.Ct. 
422, 281 U.S. 580, 74 L.Ed. 1051. 


[b] Ruling of department of in- 
terior construing the act of May 27, 
1908, to pass the lands of an allottee 


Ransley, 35 


STATUTES 


The 


case.>® 


struction. 


to make neces- 


on his death to his heirs without re- 
strictions, having been acted on for 
nine years as a rule of property, will 
not be set aside, except for the most 
cogent reasons, and only on a showing 
that such construction was clearly 
wrong. Locke v. McMurry, 287 F. 276 
[mod 284 F. 181]. 


_ Effect of erroneous construction see 
infra § 610. 


50. Jordan v. Mellette County, 161 
N.W. 279, 38 S.D. 299 [mod 160 N.W. 
815, 38 S.D. 275]. 


51. State v. Brannon, 283 P. 202, 
86 Mont. 200, 67 A.L.R. 1020; Kennedy 
v. Royal Highlanders, 189 N.W. 612, 
109 Neb. 24; De Hasque vy. Atchison, 
Da&ose PR y.) Covmt73 i P273)-68 Oks 
183, L.R.A.1918F 259; Hunter v. State, 
154 P. 545, 49 Okl. 672; Foote v. Wa- 
tonga, 130 P. 597, 37 Okl. 43. 


[a] Opinions of attorney-general 
construing statutes at about the time 
of their enactment are entitled to 
weight in arriving at legislatiwe in- 
tention. Superior Lodge, Degree of 
pee Van Camp, 166 N.W. 545, 40 


52. U. S. v. One Thousand Four 
Hundred and Twelve Gallons of Dis- 
tilled Spirits, 27 F.Cas.No. 15,960, 10 
Blatchf. 428; Chattanooga Plow Co. 
v. Hays, 140 S.W. 1068, 125 Tenn. 148, 
155 [cit Cyc]. 


53. State v. Orleans Parish Bd. of 
Assessors, 26 So. 872, 52 La.Ann. 223; 
State v. Comptoir Nat. D’Escompte 
de Paris, 26 So. 91, 51 La.Ann. 1272; 
Atty.-Gen. v. Newbern, 21 N.C. 216; 
Chattanooga Plow Co. v. Hays, 140 
S.W. 1068, 125 Tenn. 148, 155 [cit 
Cyc]. 

54. U.S—Emergency Fleet Corp. 
v. Western Union Tel. Co., 48 S.Ct. 
198, 275 U.S. 415, 72 L.Ed. 424 [rev 
13 F.(2d) 308}; Schell v. Fauche, 11 
S.Ct. 376, 188 U.S. 562, 34 L.Ed. 1040; 
Selden Co. v. National Aniline & 
Chemical Co., 48 F.(2d) 270; Moy 
Chee Chong v. Weedin, 28 F.(2d) 263; 
Bellefield Co. v. Heiner, 25 F.(2d) 
560; U..S. v. Bayersdorfer, 16 Cust. 
App. 43. 


Kan.—State v. State Highway Com- 
mission, 295 P. 986, 132 Kan. 327; 
Harrison v. Masonic Mut. - Benefit 
Soc., 59 P. 266, 61 Kan. 134. 


Minn.—Hennepin County v. Ryberg, 
210 N.W. 105, 168 Minn. 385. 


N.Y.—Adamson v. Schreiner, 
N.Y.S. 653, 176 App.Div. 95. 


Pa.—Com. v. Luper, 33 Pa.Co. 283. 


fa] Thus (1) the construction 
placed upon an act of congress by the 
officer charged with its administra- 
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sary regulations to carry out its purposes;>7 and 
it has been held that departmental regulations 
adapted to the enforcement of a statute, the admin- 
istration of which is confided to such department, 
have the force and effect of law, if they do not 
conflict with express statutory provisions.®% 
has been held that a contemporaneous construction 
of acts of congress by the executive department of 
the government will be considered decisive, although 
inconsistent with the literalism of the act, where 
such construction conforms with the equities of the 


So it 


Where rights have accrued under executive con- 
The courts are reluctant to overthrow 
a long-followed executive construction of a statute 
where to do so would work injustice, unsettle titles, 
or prejudice persons who have acquired contract 


tion, acquiesced in by all departments 
of the government for nearly forty 
years, should be accepted by the 
courts. Taggart v. Great Northern 
Ry. Co., 208 F..455 [aff 211 F..288, 129 
C.C.A. 356]. (2) The federal courts 
will accept as controlling the decision 
of the land department that the use 
of the words “assignors” and ‘“as- 
signs” ‘in the amendment of Act. 
March 3, 1891, c 561 § 2, 26 St. 1096 
(U. S. Comp. St. [1901] p 1549), to 
Desert Land Act March 38, 1877 ¢ 107,: 
19 St. 877 (U. S: Comp. St. [1901] p 
1548), evidenced the intention of con- 
gress to remove the restrictions of 
the earlier act upon the assignment 
of a desert land entry, and was not 
merely in recognition of the right 
that every entryman has under the 
public land laws of the United States 
to make an assignment after he has 
acquired the equitable title to the 
land embraced within his. entry. 
United States v. Hammers, 31 S.Ct. 
593, 221 U.S. 220,55 L.Ed. 710. ~(3) 
Construction given Greater New York 
Charter § 799, taxing premiums of in- 
surance policies against loss or injury 
by fire, given by officials of the city 
government for more than sixty 
years, as excluding contracts of rein- 
surance, has controlling influence up- 
on courts. Adamson vy. Schreiner, 
162 N.Y.S. 658, 176 App.Div. 95 [rev 
160 N.Y.S. 745, 95 Misc. 386]. 


55. Board of Commissioners v. 
Gwin, 386 N.E. 237, 186 Ind. 562, 22 
L.R.A. 402; State v. Harrison, 19 N.E. 
146, 116 Ind. 300; Weaver v. Templin, 
14 N.E. 600, 113 Ind. 298; Franklin 
County v. Bunting, 12 N.E. 151, 111 
Ind. 143; Fall v. Hazelrige, 45 Ind. 
576, 15 Am.R. 278; Logansport Credit 
Exchange v. Sands, 101 N.E. 19, 54 
Ind.App. 562. 


56. See infra text and notes 60-64. 


57. | Jacobs. v:* Prichard, 32 S.Ct. 
289, 223 U.S. 200, 56 L.Ed. 405 [aff 90 
P. 922, 46 Wash. 562]. 


58. Maryland Casualty Co. v. U.S., 
40 S.Ct. 155, 251 U.S. 342, 64 L.Ed. 297 
[cit U. S. v. Morehead, 37 S.Ct. 458, 
243~>U.S. 607, 61 L.Ed. 926; U. S. v. 
Smull, 35 S.Ct. 349, 226 U.S. 406, 59 L. 
Ed. 641; U.S. v. Birdsell, 34 S.Ct. 512, 
233 U.S. 228, 58 L.Hd. 930; U. S. v. 
Grimaud, 31 S.Ct. 481, 220 U.S. 506, 
55 L.Ed. 563]; Hershey Chocolate Co. 
v. McCaughn, 42 F.(2d) 408 [cert gr 


51 S.Ct. 81]; Bellefield Co. v. Heiner, 
25 Bee) 560; Hill v. Grissom, 299 
FY, 641. 


Generally see United States [39 
Cye 703-705]. 


59. Crosbie vy, 
758, 85 Okl. 186. 
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or property rights in reliance on such construc- 
tion,®® and the executive construction will control 
under such circumstances,*! unless it is manifestly 
wrong,*? or unless some great public measure, bene- 
fit, or right is involved ;°* and some authorities have 
held that such a construction will be followed even 


though erroneous.*+ 


Implied indorsement by legislature. 
construction is entitled to additional weight where 
it has been impliedly indorsed by the legislature,®* 
as by the reénactment of the statute, or the pas- 
sage of a similar one, in the same’ or substantially 
the same terms,** or by failure of the legislature, 
with knowledge of such construction, to change the 
law or adopt amendments urged.®? 


60. California v. Deseret Water, 
etc., Co., 37 S.Ct. 394, 243 U.S. 415, 61 
L.Hd. 821 [rev 138 P. 981, 167 Cal. 
1479 WU. S...v. Alabama, ete, R.-Co., 
PSC t4-306,. 142 Uo eb, 35 load, 
1134; In re Warfield, 22 Cal. 51, 83 
Am.D. 49. 


[a] Courts look with disfavor on 
changed construction given a statute 
by the executive department on the 
faith of which the parties have con- 
tracted. Whitebird v. Eagle-Picher 
Lead Co., 28 F.(2d) 200; Hampton v. 
Ewert, 22 F.(2d) 81 [cert den 48 S.Ct. 
303, 276 U.S. 623, 72 L.Ed. 737]. 


[b] Acting on repealed statute.— 
Where a city for nearly fifty years 
has acted in all tax proceedings on 
the theory that a repealed tax law 
was in force, the court will be par- 
ticularly loath to disturb such condi- 
tion, and unsettle titles, and will do 
so only when a clear necessity for 
deciding the point. shall _ arise. 
Marysville Woolen Mills y. Smith, 175 
PP 135, 178'Cal.. 186. 


61. U.S.—Chicago & A. R. Co. Vv. 
United States, 49 Ct.Cl. 463 [aff 37 S. 
Ct. 241]. 


Ind.—Pittsburgh, etc., R. Co. v. 
Hoffman, 162 N.E. 403, 200 Ind. 178 
{den error 155 N.E. 622, 87 Ind.App. 
619]. 

Mass.—Rogers v. Goodwin, 2 Mass. 
475. 


Mich.—Peo. v. Robinson, 217 N.W. 
902, 241 Mich. 497. 


Ohio.—State v. Middletown Hy- 
draulic Co., 151 N.E. 653, 114 OhioSt. 
437. 


Wash.—State v. Fishback, 140 P. 
387, 79 Wash. 290. 


[a] Where property interests 
have been acquired by long usage 
under a construction placed on a 
statute by a department of the gov- 
ernment, such construction should be 
adopted by the court, where the stat- 
ute is ambiguous. ' State y. Fishback, 
140 P. 387, 79 Wash. 290. 


62. Crosbie vy. Partridge, 205 P. 758, 
85 Okl. 186; Yoakum County v. 
sieveniter, 195 S.W. 1129, 109 Tex. 
42. 


[a] Bule applied.—If the construc- 
tion given by the executive depart- 
ment to a_ statute reserving public 
lands for the benefit of counties for 
free schools was clearly wrong, it 
would be the duty of the supreme 
court to disregard it, but the con- 
struction should not be cast aside and 
dependent titles struck down unless 
the construction is clearly wrong. 
Yoakum County y. Slaughter, 195 S. 
W. 1129, 109 Tex. 42. 


63. Crosbie v. Partridge, 205 P. 758, 
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hand it has been held that, where the legislature 
knows of the construction placed on a statute by 
the attorney-general, its rejection of an amendment 
expressly giving it a different meaning does not. 
show conclusively that the legislature intended to 
adopt his construction.*® 


So it has been held that 


the fact that congress passes an amendment on 


Executive 


On the other 


85 Okl. 186. 


64. Rogers v. 
475, 477. 


“Were the Court now to decide that 
this construction is not to be support- 
ed, very great mischief would fol- 
low. And although, if it were now 
res integra, it might be very difficult 
to maintain such a construction, yet 
at this day the argumentum ab incon- 
venienti applies with great weight. 
We cannot shake a principle which in 
practice has so long and so extensive- 
ly prevailed. If the practice originat- 
ed in error, yet the error is now so 
common that it must have the force 
of law. The legal ground on which 
this provision is now supported is, 
that long and continued usage fur- 
nishes a contemporaneous construc- 
tion, which must prevail over the 
mere technical, import of the words.” 
Rogers-v. Goodwin, supra, [quot Pitts- 
burgh, ete., R. Co. v..Hoffman, 162 
N.E. 403, 200 Ind. 178, 193 (den writ 
i9st. 155 N.E. 622, 87 Ind. App. 


65. U.S.—Simmons Co. v. Commis- 
sioner of Internal Revenue, 33 F.(2d) 
75 [Leert den 50 S.Ct. 37, 280 U.S. 588, 
74 L.Ed. 637]; U.S. v. Bassichis Co., 
16 Cust.App. 410. 


Ky.—McChesney v. Hager, 104 S.W. 
714, 31 Ky.L. 1038. 


Md.—Leitch vy. Gaither, 134 A. 317, 
151 Md. 167. 


Minn.—Hennepin County v. Ryberg, 
210 N.W. 105, 168 Minn. 385. 


Neb.—State v. Bryan, 200 N.W. 870, 
112 Neb. 692. 


N.Y.—Armitage v. Board of Educa- 
tion of City of Auburn, 203 N.Y.S. 
325, 122 Misc. 586 [aff 205 N.Y.S. 910, 
210 App.Div. 812, and aff 148 N.E. 
699, 240 N.Y. 548]. 


And see cases infra notes 66, 67. 


Legislative construction generally 
see infra § 612. 


66. See infra § 626. 


67. U.S.—Pfaff v. Bender, 38 FE. 
(2d) 642 [aff 38 F.(2d) 649, and aff 
SL OS: Cte G4 2825 U.S: 129. 075 du mds 
252). 

Ky.—Harrison v. Com., 83 Ky. 162; 
Auditor of Public Accounts v. Cain, 
61 S.W. 1016, 22 Ky.L. 1888. 


La.—State ex rel. Guillot vy. Cen- 
tral Bank & Trust Co., 79 So. 857, 
143 La. 1053. 


Md.—Baltimore v. Machen, 104 A. 
175, 182 Md. 618. 


Mass.—Burrage v. Bristol County, 
96 N.E. 719, 210 Mass. 299. 


Mich.—Wayne County vy. Fuller, 229 
N.W. 911, 250 Mich. 227. 


Goodwin, 2 Mass. 


acecunt of a decision by the comptroller general 
does not necessarily show acceptance of his con- 
struction of the act.®° 


[§ 610] (b) Qualification of Rules. The applica- 
tion of the foregoing rules in regard to executive 
construction should be restricted to eases in which 
the meaning of the statute is really doubtful,*° and 
the courts are not bound to follow, or justified in 


Neb.—State v. Bryan, 200 N.W. 870, 
112 Neb. 692. 


Okl.—McCain vy. State Election 
Board, 289 P. 759,144 Okl. 85. 


Philippine.—Philippine Sugar Cen- 
trals Agency vy. Collector of Customs, 
51 Philippine 131. 


Tex.—Oden vy. Gates, (Commn.App.) 
24 S.W.(2d) 381., 

Wash.—State v. Rathbun, 
330, 144 Wash. 56. 


Wis.—In re Week’s Estate, 172 N. 
W. 732, 169 Wis. 316. 


[a] Executive construction of in- 
come tax statutes, where reénforced 
by refusal of congress to change the 
wording, is persuasive. Poe v. Sea- 
born, -5L. S.Cts-5 855.282 U.S. 10D, afb) oe. 
Ed. 239 [aff 32 F.(2d) 916]. 


[b] Amendment of act.—Continu- 
ous construction by the treasury de- 
partment of a word in income tax 
acts must be adopted, where it was 
never questioned, and congress 
amended the act without defining the 
word differently. Bowring v. Bow- 
ers, 24 F.(2d) 918 [cert den 48 S.Ct. 
603, 277 U.S. 608, 72 L.Ed. 1013). 


[c] Knowledge presumed.—lIt is 
presumed that legislatures, succeed- 
ing passage of a taxing statute, not” 
only had knowledge that bank de- 
posits, to which it is now claimed the 
statute applies, were to be found in 
many banks, but that they also knew 
of the construction generally placed 
upon the statute that such deposits 
were not regarded as taxable under 
it. City of Baltimore v. Machen, 104 
A. 175, 132 Md. 618. 


68. State v. Lancashire F. Ins. Co., 
Nahas 6338, 66 Ark. 466, 45 L.R.A. 


256 P. 


69. Grant v. U. S., 41 F.(2d) 863. 


70. U.S.—Louisville, ete., R. Co. v. 
US, SLO S-Cte 2975 282 U.S. Tadeo 
L.Ed. 672; U. S. v. Missouri Pac. R. 
LOG Si. CSIR Os cap ISS a A RECUR Ty 
Eid. 322 [aff 21 F.(2d) 351]; Iselin v. 
U._S.;; 46.-S.Ct: 248,270 U.S.) 2255. 70 
L.Ed. 566 [rev 59 Ct.Cl. 654]; Stude- 
baker v. Perry, 22 S.Ct. 463, 184 U.S. 
258, 46 L.Nd. 528 [aff 102 F. 947, 48 
C.C.A. 69]; Swift Company v. U. S., 
105 U.S. 691, 26 L.Ed. 1108 [rev 14 
Ct.Cl. 481]; Cully v. Mitchell, 37 F. 
(2a) 493 [cert den 50 S.Ct. 347, 281 
U.S. 740, 74 L.Ed. 1154]; Kelleher vy. 
French, 22 F.(2d) 341 [aff 49 S.Ct. 35, 
278 U.S. 5638, 73 L.Ed. 507]; Hamp- 
ton v. Ewert, 22 F.(2d) 81 [cert den 
48 S.Ct. 303, 276° U:S. 623, 72" L.Wdt 
737]; Ewa Plantation Co. v. Wilder, 
289 EF. 664; Cartier v. Doyle, 269 F. 
647 [rev 277 F. 150]; De Laski & 
Throop Circulat Woven "Tire Co. v. 
Iredell, 268 F. 377; Hdwards v. Wa- 
bash R. Co., 264 F. 610; Virginia & 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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following, an executive construction 


West Virginia Coal Co. v. Charles, 
251 F..83 [aff 254 F. 379, 165 C.C.A. 
599, error allowed 255 F. 992, 167 
C.C.A. 671, and dism 40 S.Ct. 345, 252 
WES 4569, 1164 Ind ssi20)s” WU. a Set cv. 
Briebach, 245 F. 204; De Ganay v. 
Lederer, 239 F. 568; Deming v. Mc- 
Claughry, 2130 639,51 C.CUA.). 349 
{aff 22 S.Ct. 786, 186 U.S. 49, 46 L. 
Ed. 1049]; Missouri Pac. Ry. Co. v. 
UaSs os 1Ct.chy a2. 


Ala.—Stewart v. Wilson Printing 
Co., 99 So. 92, 210 Ala. 624. 


Cal.—Peo. v. Sinicrope, 288 P. 61; 
acces v. McCall, 197 P. 86, 185 Cal. 


D.C.—Ewing v. Standard Oil Co., 42 
App.D.C. 321; U. S. v. MacFarland, 
28 App.D.C. 552. 


Fla.—Ex p. Perry, 71 So. 174, 71 
Fla. 250. 


Ill.—Peo. v. Shedd, 89 N.B. 332, 241 
Dee cis oh Unto: (Col. ove. City of 
Chicago, 86 N.E. 93, 236 Ill. 383, 15 
Ann.Cas. 965 [rev 140 Ill.App. 344]; 
Whittemore v. Peo., 81 N.E. 427, 227 
Tll. 453, 10 Ann.Cas. 44 (overturning 
a construction by the auditor and 
state treasury, acquiesced in for near- 
ly forty years, and impliedly ratified 
by other executive officers and by the 
legislature). 


Ind.—Metropolitan Life Ins. Co. v. 
State, 116 N.E. 579, 186 Ind. 407; 
State v. Mutual Life Ins. Co. of New 
York, 93 N-B.- 213, 175 Ind. 59, 42 L. 
R.A.N.S. 256; Hord v. State, 79 N.E. 
916, 167 Ind. 622; State v. Fidelity 
Health & Accident Co., 135 N.E. 387, 
79 Ind.App. 377; Gray v. Foster, 92 
N.E. 7, 46 Ind.App. 149. 


Ky.—Louisville v. Board of Educa- 
tion of Louisville, 17 S.W.(2d) 210, 
229 Ky. 325; State Board of Charities 
and Corrections v. Combs, 237 S.W. 
32, 193 Ky. 548; Sewell v. Bennett, 
220 S.W. 517, 187 Ky. 626; Gilbert v. 
Greene, 216 S.W. 105, 185 Ky. 817; 
State Text-Book Commission _ v. 
Weathers, 213 S.W. 207, 184 Ky. 748; 
Green v. Gilbert, 182 S.W. 202, 168 
Ky. 380; Bosworth v. Marshall, 176 
S.W. 348, 165 Ky. 32; Louisville v. 
Board of Education, 157 S.W. 379, 154 
Ky. 316; Com. v. Owensboro, etc., R. 
Co., 23 S.W. 868, 56 S.W. 993, 95 Ky. 
60, 15 Ky.L. 449 (overturning a _con- 
struction made by the legislature, 
the governor, the railroad commis- 
sioners, and the auditor). 


La.—Penick & Ford v. Ehret, 116 
So. 572, 166 La. 1. 


Md.—Smith v. State, 107 A. 255, 134 
Md. 473. 


Mass.—Alen v. Commissioner of 
Corporations and Taxation, 172 N.E. 
643, 70 A.L.R. 1299; Massachusetts 
Institute of Technology v. Boston 
Society of Natural History, 105 N.E. 
$74, 218 Mass. 189; Attorney General 
v. Barney, 97 N.E. 750, 211 Mass. 134, 
39 L.R.A.N.S. 1024; Com. vy. Dennie, 
Thach.Cr.Cas. 165. 


Mich.—C. N. Ray Corporation v. 
Secretary of State, 217 N.W. 334, 241 
Mich. 457; Ewing v. Ainger, 56 N.W. 
767, 97 Mich. 381. 


Minn.—State v. Great Northern 
Ry. Co., 203 N.W. 453, 163 Minn. 88 
[error dism 47 S.Ct. 343, 273 U.S. 
658, 71 L.Ed. 826]; In re Thorne’s 
Estate, 177 N.W. 638, 145 Minn. 412. 


Miss.—State vy. Grenada _ Cotton 
Compress Ce., 85 So. 137, 123 Miss. 
191; State v. Henry, 40 So. 152, 87 
Miss. 125, 5 L.R.A.N.S. 340. 


Mo.—State ex rel. Cobb v. Thomp- 
son, 5 S.W.(2d) 57, 319 Mo. 492; State 
ex rel. National Life Ins. Co. of Mont- 
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which is clearly | erroneous,*! nor 


pelier, Vt. v. Hyde, 241 S.W. 396, 292 
Mo. 342; Folk v. City of St. -Louis, 
157 S.W. 71, 250 Mo. 116. 


Mont.—State v. Brannon, 283 P. 202, 
86 Mont. 200, 67 A.L.R. 1020. 


N.Y.—Peo. v. Consolidated Tel., 
etc., Subway Co., 79 N.E. 892, 187 N.Y. 


58; Commercial Bank v. Varnum, 3 
Lans. 86 [rev on other grounds 49 
N.Y. 269]; Hydraulic Race Co. v. 


Greene, 233 N.Y.S. 49, 183 Misc. 410, 
[rev 245 N.Y.S. 444, 230 App.Div. 
374]; Moriarty v. New York, 110 N. 
Y.S. 842, 59 Mise. 204. 


N.D.—State v. Stockwell, 134 N.W. 
767, 23 N.D: 70. 


Ohio.—Southern Surety Co. v. 
Standard Slag Co., 159 N.E. 559, 117 
OhioSt. 512. , 


Or.—Twohy Bros. Co. v. Ochoco 
Irr. Dist., Crook County, 210 P. 873, 
NOs#Oxrie 1. 


Pa.—Commonwealth v. Quaker City 
Cab Co., 134 A. 404, 287 Pa. 161 [rev 
Senne 553, 277 U.S. 389, 72 L.Ed. 


Philippine.—Atkinson  v. 
23 Philippine 405. 


S.C.—De Saussure v. Zeigler, 6 S. 
Chia: 


S.D.—Burke v. Burkhart, 176 N.W. 
743, 42 S.D. 604. 


Tenn.—Price-Bass Co. v. McCabe, 
29 S.W.(2d) 249, 161 Tenn. 67; Men- 
gel Box Co. v. Stevens, 210 S.W. 635, 
141 Tenn. 373; Pryor v. Marion Coun- 
ty, 204 S.W. 1152, 140 Tenn. 390, L.R. 
A.1918F 820. 


Tex.—Jones v. Marrs, 263 S.W. 570, 
114 Tex. 62; First Texas State Ins. 
Co. v. Smalley, 228 S.W. 550, 111 Tex. 
68; Fire Ass’n of Philadelphia v. 
Love, 108 S.W. 158, 810, 101 Tex. 376; 
Brown vy. Amarillo, (Civ.App.) 180 S. 
W. 654. 


Va.—Superior Steel Corporation v. 
Stee 136 S.E. 666, 147 Va. 


Stewart, 


Wash.—Schoen v. City of Seattle, 
202° Ps. (293, 227, Wash.;'308; State: v. 
Globe Casket & Undertaking Co., 143 
P. 878, 82 Wash. 124, L.R.A.1915B 976; 
Wendt v. Industrial Ins. Commission, 
141 P. 311, 80 Wash. 111;.. State v. 
Fishback, 140 P. 387, 79 Wash. 290. 


Wis.—Byram v. Wisconsin Tax 
Commission, 226 N.W. 296, 199 Wis. 
378; Chicago & N. W. Ry. Co. v. Wis- 
consin Tax Commission, 226 N.W. 293, 
199 Wis. 368; State v. Smith, 200 N. 
W. 65, 184 Wis. 455; Waldum yv. Lake 
Superior Terminal & Transfer Ry. 
Co., 170 N.W. 729, 169 Wis. 137; In re 
Smith’s Estate, 155 N.W. 109, 161 Wis. 
588; State v. Fricke, 77 N.W. 732, 
78 N.W. 455, 102 Wis. 107; Travel- 
ers’ Ins. Co. v. Fricke, 68 N.W. 958, 94 
Wis. 258. 


Eng.—Dunbar vy. Roxburghe, 3 C.& 
F. 335, 6 Reprint 1462. 


{a] Departmental practices and 
usages, however uniform and long- 
continued they may be, are nothing 
more than aids to the court in con- 
struing a law of doubtful import, and 
in no case can they be invoked to 
defeat the legislative will expressed 
in clear, unambiguous, and unequivo- 
cal terms. Bloomingdale Bros. v. 
United States, 3 Cust.App. 204. 


[b] Bule of executive construction 
cannot override a rule of construc- 
tion that the inclusion of a person 
or thing taxed must be clearly ex- 
pressed. Converse v. Northern Pac. 
Ry. Co., 2 F.(2d) 959. 


[c] Administrative rulings cannot 


[59 C.J.] 1081; 


are they bound to follow a con-. 


add to the terms of an act of. con-° 
gress and make conduct criminal 
which such laws leave untouched. 
U. S. v. Standard Brewery, 40 S.Ct. 
139, 251 U.S. 210, 64 L.Ed. 229 [aif 
260 F. 486]; U. S. v. Zenith Radio 
Corp., 12 F.(2d) 614. 


71. U.S.—Louisville & N. R. Co. v. 
Wa Sie les. Ct e209 282 OLSe Ta Ome 
L.Ed. 672; Robinson vy. Lundrigan, 33: 
S.Ct. 255, 227 U.S. 178, 57 L.Ed. 468 
[atl Wis) By.230, L0t C:CleA. 590qn ou. 
S. v. Finnell, 22 S.Ct. 633, 185 U.S. 
236, 46 L.Ed. 890, 37 Ct.Cl. 555; U. S. 
v. Tanner, 13 S.Ct. 4386, 147 U.S. 661, 
37 L.Hd. 321, 28 Ct.Cl. 553; Hamp- 
ton v. Ewert, 22 F.(2d) 81 [cert den 
48 S.Ct. 303, 276 U.S. 623, 72 L.Ed. 
737]; U. S. v. International-Great 
Northern R. Co., 9 F.(2a) 142; U. S. 
v. Tod, 297 F. 172; De Ganay v. Le- 
derer, 239 F. 568; Chicago & A. R. 
Co. v. United States, 49 Ct.Cl. 463 [aff 
37 S.Ct. 241]; Sells v. U. S., 36 Ct.Cl. 
94; _-Union- Pac. “RR. Co. Vv. (UL S| 10 
Ct.Cl. 548 [aff 91 U.S. 72, 23 L.Ed. 224, 
11 Ct.Cl. 1]; Lloyd Co. v. U. S., 9 Cust. 
App. 280. 


Cal.—Riley v. Thompson, 227 P.. 
772, 193 Cal. 773; Hodge v. McCall, 
197'P, 86, 185 Cal. 330.” 


D.C.—Smith v. Payne, 22 App.D.C. 
463 [aff 24 S.Ct. 595, 194 U.S. 704, 48 
L.Ed. 893]; Payne v. Houghton, 22 
App.D.C. 234 [aff 24 S.Ct. 590, 194 U.S: 
88, 48 L.Ed. 888]. 


Ill.— Peo. v. Sergel, 110 N.E. 124, 
269 Ill. 619; Peo. v. Whittemore, 97 
N.E. 683, 253 Ill. 378; Eddy v. Morgan, 
75 N.E. 174, 216 Ill. 437 [rev 118 Il. 
App. 138] (withdrawing a pension 
granted upon the faith of an executive 
construction). 


Ind.—Hord v. State, 79 N.E. 916, 167: 
Ind. 622. ; 


Ky.—Sewell v. Bennett, 220 S.W. 
517, 187 Ky. 626; Louisville v. Vree- 
land, 131 S.W. 195, 140 Ky. 400. 


N.Y.—In re Manhattan Sav. Inst., 
82 N.Y. 142; Levitch v. Board of Ed- 
ucation of City of New York, 215 N. 
Y.S. 309, 216 App.Div. 391 [rev 153 
N.E. 495, 243 N.Y. 373]; Peo. v. Buf- 
falo, 84 N.Y.S. 434. 


Pa.—In re Limited Partnership 
Banking Inst., 32 Pa.Co. 462. 


Philippine——U. S. v. Estapia, 37 
Philippine 17; Atkinson v. Stewart, 
23 Philippine 405. 

Tex.—Western Public Service Co. v. 
Meharg, 292 S.W. 168, 116 Tex. 193 
[den reh (Civ.App.) 288 S.W. 141]; 
Harris County v. Hammond, (Civ. 
App.) 203 S.W. 445. 


W.Va.—State v. Board of Control, 
100 S.E. 215, 84 W.Va. 417. 


Wis.—Van Dyke v. City of Mil- 
waukee, 150 N.W. 509, 159 Wis. 460 
[aff 146 N.W. 812, 159 Wis. 460]. 


Can.—De Galindez v. Rex, 39 Can. 
S.C. 682. 


“Of course, if the departmental con- 
struction of the statute in question 
were obviously or clearly wrong, it 
would be the duty of the court to so 
adjudge. . . .- But if there simply 
be doubt as to the soundness of that 
construction the action during 
many years of the department charg- 
ed with the execution of the statute 
should be respected, and not overruled 
except for cogent reasons.” U. S. v. 
Finnell, 22 S.Ct. 633, 185 U.S. 236, 244, 
46 L.Ed. 890. 


[a] Custom inconsistent with lan- 
guage and object of statute.—While 
an executive contemporaneous. con- 
struction of a statute will be usually 
followed where the language of the 
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struction which is not in fact contemporaneous,’? 

which lacks uniformity’? or notoriety,’* or ex- 
tint and duration,’® or is it at variance with the 
opinions of other oflicers whose duty it is to con- 
strue the statute and advise the executive officers,’ ® 
or with the construction placed on the statute by 
repeated decisions of the highest court of the ju- 
risdiction,?7 or where the departmental regulations 
relied on are themselves not clear.’* 
contemporary executive construction is not appli- 
cable to a case involving a usage having its origin 
in the duty of exercising judgment and discretion, 
and not in the interpretation of ambiguous terms 


under which rights have become 


chiefly applied to formal rulings, and not to cases 


statute is not clear or admits of two 
reasonable interpretations, this rule 
of interpretation, does not preclude 
an inquiry by the court as to the cor- 
rectness of a custom of a department, 
when that custom is inconsistent with 
the language and object of the stat- 
ute. United States v. Ingham, 38 
App.D.C. 379. : 


[b] ‘Where supreme court has au- 
thoritatively construed a statute, it 
is not error for a trial court to refuse 
an instruction based on a prior er- 
roneous construction by the treasury 
department. Rothman v. U. S., 270 
F. 31 [cert den 41 S.Ct. 149, 254 U.S. 
652, 65 L.Ed. 458]. 


72. U.S. v. Briebach, 245 F. 204. 


[a] For example, a construction of 
a statute adopted by the department 
after it had been in operation for 
fourteen years is of little weight to 
aid its interpretation by a court. U. 
S. v. Manzi, 16 F.(2d) 884 [rev on an- 
other ground 48 S.Ct. 328, 276 U.S. 
463, 72 L.Ed. 654]. 


[b] Construction by attorney-gen- 
eral.—Courts will follow the construc- 
tion of a statute by the attorney-gen- 
eral only when it was contemporane- 
ous. U.S. v. Briebach, 245 F. 204. 


73. U.S.—U.S. v. Missouri Pac. R. 
Co., 49 S.Ct. 133, 278 U.S. 269, 73 L.Ed. 
322 [aff 21 EF. (2d) -352) 5& Iselin *v..U: 
S., 46 S.Ct. 248, 270 U.S. 245, 70 L.Ed. 
566 [rev 59 Ct.Cl. 654]; Red Wing 
Malting Co. v. Willcuts, 15 F.(2d) 626, 
49 A.UL.R. 459 [aff 8 F.(2d) 180, and 
cert den 47 S.Ct. 476, 273 U.S. 763, 71 
L.Ed. 879]; U. S. v. Briebach, 245 F. 
204, , 


Colo.—Stephen v. Lail, 248 P. 1012, 
80 Colo. 49. 


Ill.—MecCann v. Retirement Board, 
162 N.E. 859, 331 Ill. 193 [rev 246 Ill. 
App. 471]. ; 


Ind.—Gray v. Foster, 92 N.E. 7, 46 
Ind.App. 149. 


Mich.—Luce v. Rogers, 
381, 181 Mich. 599. 


Wyo.—State v. Jay, 260 P. 180, 37 
Wyo. 189. 


fa] Rule applied.—(1) The state 
highway commissioner’s construction 
of Pub. Acts (1913) No. 334, providing 
for the establishment, survey, and 
maintenance of state trunk line high- 
ways, to include highways approved 


148 N.W. 


and established under the county 
road system, not,followed for any 
length of time, and subsequently 


changed to agree with the advice of 
the attorney-general, is not entitled 
to great consideration. Luce v. Rog- 
ers, 148 N.W. 381, 181 Mich. 599, 
(2) Where the internal revenue de- 
erates decided a question under the 
neome Tax Law two ways, neither 
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The rule of | quiry.$t- 


vested.7® It is 


decision can be given the effect usu- 
ally given to an established practice 
of an executive department. U.S. v. 
Coulby, 258 F. 27, 160 C.C.A. 165 [aff 
251 F. 982]. 


[b] Allowance of pension.—The 
retirement board’s allowance for thir- 
teen months of a policeman’s pension 
applied for did not constitute a prac- 
tical contemporaneous construction of 
the statute. McCann v. Retirement 
Board of Policemen’s Annuity and 
Benefit Fund of City of Chicago, 162 
Mt 859, 331 111. 193 [rev 246 Ill.App. 


74. Gray v. Foster, 92 N.E. 7, 46 
Ind.App. 149. See also San Francisco- 
Oakland Terminal Rys. v. Alameda 
County, 225 P. 304, 66: Cal.App. 77 
(holding that the legislature is not 
bound by an interpretation placed up- 
on its acts by the officials of one coun- 
ty without, at least, some showing 
that such interpretation was brought 
to its notice either directly or indi- 
rectly). 


75. Allen v. Elkhorn Coal Corpo- 
ration, 270 S.W. 743, 208 Ky. 108; 
State v. Globe Casket & Undertaking 
Co., 143 P. 878, 82 Wash. 124, L.R.A. 
1915B 976. 


[a] MIllustration.—In a suit by cer- 
tain taxpayers of two _ sixth-class 
cities to enjoin collection of county 
school taxes upon the theory that 
they were separate districts, a former 
approval, by the state superintendent 
upon the advice of two succeeding 
attorney-generals, of an attempt of 
these cities, to create separate dis- 
tricts, was held to fall short in both 
extent and duration of being a con- 
temporaneous construction of Ky. St. 
§ 4432, binding upon the court. Allen 
v. Elkhorn Coal Corporation, 270 S.W. 
743, 208 Ky. 108. 


Duration generally see infra text 
and notes 87-91. 


76. Peo. v. Buffalo, 84 N.Y.S. 434. 


[a] Practice of municipal council. 
—Whatever effect a practice of the 
common council of the city of Buf- 
falo, of awarding paving contracts to 
a bidder whether he was the lowest 
or not, might have, it was overcome 
by the opinions of the law officers of 
the city whose duty it was to con- 
strue the charter and advise the city 
om cers, Peo. v. Buffalo, 84 N.Y.S. 


bitsee v. Shedd, 89 N.H. 332, 241 


Ill. 


78. Weld v. Nichols, 9 F.(2d) 977; 
Tait v. Commercial Credit Co. 7 F. 
(2d) 1022 [aff 2 F.(2d) 862]. 


79. Kansas City, M. & O. Ry. Co. 
of, Texas iv. U.US,,. 53. Ct.Cl) 258) Tart 
sen 162, 251° U.S. 326, 64 has 


Mere nonaction on the part of executive officer: 
as in neglect to levy or collect taxes on certain prop- 
erty or oceupations,*? will not be treated as an ex- 
ecutive construction of the tax law, especially where 
it is not inconsistent with any other construction of 
which the statute is susceptible.** On the other hand 


[§ 610 


where claims in process of adjustment have been 
recognized in spite of possible question as to their 
validity.°° Rulings of the interstate commerce com- 
mission as to the construction: of federal statutes 
relating to interstate commerce, while ordinarily — 
entitled to great weight in the courts, will not be 
accorded such weight when they are given in a 
nonofficial character and in response to private in- 


Spee 


80. Holbrook, Cabot & Rollins Cor- 
poration vy. City of New York, 277 F. 
840. 


81. Schuyler v. Southern Pac. Co., 
109 P. 458, 1025, 37 Utah 612 [aff 33 
S.Ct. 277, 227 U.S. 601, 57 L.Ed. 662, 43 
L.R.A.N.S. 901]. 


82. Ada County v. Boise Commer- 
cial Club, 118 P. 1086, 20 Idaho 421, 
38 L.R.A.N.S. 101. And see cases 
infra notes 83, 84. 


83. Bank of Hawaii v. Wilder, 8 F. 
(2d) 845 [cert den 46 S.Ct. 351, 270 
U.S. 652, 70 L.Ed. 781]; Ada County v. 
Boise Commercial Club, 118 P. 1086, 
20 Idaho 421, 38 L.R.A.N.S. 101; Bal- 
timore & O. S. W. R. Co. v. Common- 
wealth, 198 S.W. 35, 177 Ky. 566, 591; 
Com. v. Kentucky Distilleries, etce., 
Co., 136 S.W. 1032, 143 Ky. 314; Com. 
a aeror City Cab Co., 134 A. 404, 287 

Bu 3 


“The mere failure of public officers 
charged with a public duty to enforce 
statutory and constitutional provi- 
sions in respect to the lévy and col- 
lection of taxes, or the acquiescence 
of public officers in conditions that ex- 
empted certain property from its fair 
share of the burdens of taxation, 
should not: be permitted to stand in 
the way of the correct administration 
of the law, or be construed to estop 
more diligent and efficient public offi- 
cers when they attempt to perform 
their duty by bringing in to the reve- 
nue proper subjects of taxation that 
had theretofore been allowed to es- 
cape the payment of taxes.” lLouis- 
ville v. Louisville Bd. of Education, 
157 S.W. 379, 380, 154 Ky. 316 [quot 
Baltimore & O. S. W. R. Co. v. Com- 
monwealth, supra]. 


[a] Bule applied.—(1) Mere fail- 
ure by the taxing officers in the past 
to tax distillers’ storage accounts can 
have no weight in determining wheth- 
er such accounts are taxable under 
the statute. Commonwealth vy. Ken- 
tucky Distilleries & Warehouse Co., 
136 S.W. 1032, 143 Ky. 314, 144 Ky. 
263. (2) The fact that druggists had 
not before been compelled to pay the 
license tax imposed by Act July 1, 
1902 § 7 par 19, on the owners of plac- 
es where refreshments are sold to be 
eaten on the premises, is not an ad- 
ministrative construction of the act, 
which should be followed, since it 
merely establishes an omission to en- 
force the act against them, not a de- 
liberate construction of the act. Dis- 
trict of Columbia v. Pearson, 50 App. 
D.C. 303, 271° EB. 37% 


84. Roanoke Ry. & Electric Co. vy. 
Brown, (Va.) 154 S.E. 526. 


_ [a] . Where failure to act is not 
inconsistent with the existence of a 
duty under the statute, it will not be 
regarded as a construction by the ex- 


“47, 192 Ind. 648; 
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it has been held that the neglect of lawfully con- 
stituted authorities to assess taxes against certain 
property would be persuasive evidence that it is 
not taxable, if the law were susceptible of more than 
one construction,*® but could not repeal a consti- 


tutional or statutory provision.’¢ 


-Long continuance of construction essential. It 
has been held in some cases that the rule regarding 
the weight to be given executive construction’? does 
not apply where such construction has not been 
long-continued ;°* and, in other cases, that a con- 
struction placed on a statute by executive officers 
on advice of the attorney-general in a single instance 
is not entitled to be considered in the light of a 
construction followed during a course of years.®® 
On the other hand it has been held that, while the 
_ rule is usually applied to cases where the construe- 


ecutive officers that such duty does 
not exist. Roanoke Ry. & Hlectric Co. 
v. Brown, (Va.) 154 S.E. 526. | 

85. State ex rel. Koeln v. St. Louis 
Y. M. C. A., 168 S.W. 589, 259 Mo. 233. 


86. State ex rel. Koeln v. St. Louis 
Y. M. C. A. supra. 


87. See supra § 609. 
88. Allen v. Commissioner of Cor- 


porations and Taxation, (Mass.) 172 
N.E. 648, 70 A.L.R. 1299. 


89. State v. Smith, 206 N.W. 233, 
49 S.D. 106. 

90. City of Richmond v. Drewry- 
Hughes Co., 90 S.E. 635, 94 S.E. 989, 
122 Va. 178. And see supra § 609. 


91. City of Richmond v. Drewry- 
Hughes Co., supra. 


92. Construction of foreign statute 
im general see supra § 565. 


93. U.S. v. Sherebeck, 27 F.Cas.No. 
16,275, Hoffm.Dec. 11. 


94. U.S. v. Sherebeck, supra. 


95. Cross references: 
Acquiescence of legislature in: 
Executive construction see supra § 
609. 
Judicial construction see infra § 
613. 


Legislative construction as determin- 
ing constitutionality of statute see 
Constitutional Law & 

Statutory rules and provisions as to 
construction see supra §§ 566, 567. 


96. U.S.—Bailey v. Clark, 21 Wall. 
284, 22 L.Ed. 651; U. S. v. Graham & 
Irvine, 250 F. 499; Spencer v. United 
States, 169 F. 562, 95 C.C.A. 60; Ba- 
ker v. Swigart, 199 F. 865, 118 C.C.A. 
313, reversing judgment (D.C.) 196 F. 
569, and, judgment reversed Swigart 
v. Baker, 33 S.Ct. 645, 229 U.S. 187, 57 
L.Ed. 1143. 

Colo.—Wilson v. Peo., 99 P. 335, 44 
Colo. 608; Gibson v. Peo., 99 P. 3338, 
44 Colo. 600. 

1.—Cutrona v. City of Wilming- 
en 127 A. 421, 14 Del.Ch. 434 [aff 
124 A. 658, 14 Del.Ch. 208]. 


D.c.—Callan v. District of Colum- 
bia, 43 App.D.C. 338. 

Ind.—yYarlott v. Brown, 138 N.E. 
Be enol ys tae 
£12N. Bail, 85 ind. i 
rer Cyc]; McCleary v. Babcock, 82 

N.E. 453, 169 Ind. 228. 

Iowa.—State v. Parsons, 220 N.W. 
328, 206 Lowa 390, 396 [cit Cyc]; Elks 
vy. Conn, 172 N.W. 173, 186 Iowa 48, 

Mass.—In re Hurle, 104 N.E. 336, 
217 Mass. 223. 
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roneous.?* 


Mo.—State ex inf. Gentry v. Long- 
Bell Lumber Co., 12 S.W.(2d) 64, 321 
Mo. 461; Evans v. McLalin, 175 S.W. 
294, 189 Mo.App. 310; State v. Wilson, 
132 S.W. 625, 151 Mo.App. 723; Crohn 
v. Kansas City Home Tel. Co., 100 S.W. 
1068, 131 Mo.App. 313. 


Mont.—State vy. Erickson, 
287, 75 Mont. 429. 


N.Y.—Peo. v. McClave, 1 N.E. 235, 
99 N.Y. 83; Peo. v. Davenport, 91 N.Y. 
574 Laff 25 Hun 630];. Johnson v. Hud- 
son River R. Co., 49 N.Y. 455 [rev 2 
Sweeny 298]; Burnham y. Onderdonk, 
41 N.Y. 425; Peo. v. Cricuoli, 141 N.Y. 
8. 805,157 Appi Div. 201, 29 NiveCr.R. 
412; Peo. ex rel. Cosgriff v. Craig, 
112 N.Y.S. 781, 60 Misc. 529 [aff 114 
N.Y.S. 8338, 129 App.Div. 851, 23 N.Y. 
Cr.R. 149 (rev 88 N.E. 38,195 N.Y. 
190)]; Gilroy v. Smith, 5 N.Y.S. 784. 


N.C.—Drainage Com’rs of Matta- 
muskeet Dist., in Hyde County v. Da- 
vis, 108 S.E. 506, 182 N.C. 140. 


Philippine.—Palaneca v. Manila, 41 
Philippine 125. 


S.D.—Belau v. Buss, 205 N.W. 669, 
48 S.D. 595. 


Tenn.—Shields v. Williams, 19 S.W. 
(2d) 261, 159 Tenn. 349. 


Tex.—Creager v. Hidalgo County 
Water Impr. Dist., (Tex. Commn. 
App.) 283..S°W.3 151, [rev Tex. Civ. 
App., 271 S.W. 278]. 


Wash.—State v. Herr, 276 P. 870, 
151 Wash. 623; Whiting v. City of Se- 
attle, 258 P. 824, 144 Wash. 668. 


Construction with reference to oth- 
er statutes generally see infra §§ 614— 
619. 


97. U.S.—First Nat. Bank in St. 
Louis vy. State of Missouri at inf. Bar- 
rett, 44 S.Ct. 213, 263 U.S. 640, 68 L. 
Ed. 486 [aff 249 S.W. 619, 297 Mo. 397, 
30 A.L.R. 918]; U. S. v. Stafoff, 43 
S.Ct. 197, 260 U.S. 477, 67 L.Ed. 358 
[aff 268 F. 417, mod U. S. v. Remus, 
283 F. 685, conforming to Sup. Ct’s an- 
swer to certified questions Brooks v. 
U. S., 289 F. 1020, and foll Harrison v. 
U. S., 25 F.(2d) 1019]; U.S. v. Frost 
Lumber Industries, 48 F.(2d) 285. 


Colo.—Denver v. Adams County, 77 
P3858. 383 -Colo. 1, 


Ind.—Sarlls v. State, 166 N.E. 270, 
67 A.L.R. 718; Yarlott v. Brown, 138 
N.E. 17, 192 Ind. 648. 


Iowa.—Cordes v. Board of Sup’rs 
of Hamilton County, 196 N.W. 997, 197 
Iowa 136. 

Mo.—State v. Bockelman, 240 S.W. 
209. 

Mont.—American Surety So. v. But- 
ler, 284 P. 1011, 86 Mont. 584; Vassau 
v. Northern Pac. Ry. Co., 221 P, 1069, 


244 P. 


[§ 612] (4) Legislative Construction.®® 
struction of a statute by the legislature, as indicated 
by the language of other or subsequent enactments, 
is entitled to consideration as an aid in interpret- 
ing the statute,®® and is sometimes of great weight 
or highly persuasive,®’ especially where sueh con- 
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tion has continued and been acquiesced in for a long 
period of time,®° it is not confined to such eases.?? 


[§ 611] (c) Foreign Statutes.°2 
of any judicial decision determining the construction 
of a foreign statute, the practical interpretation 
given it by those whose duty it has been to apply 
and administer it affords the best means of ascer- 
taining its true construction;®* and such construe- 
tion will be followed unless it be clear that it is er- 


In the absence 


A eon- 


69 Mont. 305. 


N.M.—State v. State Board of Fi- 
nance, 281 P. 456, 34 N.M. 394. 


N.Y.—Wende v. Board of Sup’rs of 
Erie County, 187 N.Y.S. 851, 115 Mise. 
Feqaeey on another ground 196 N.Y.S. 


N.C.—Kornegay v. Goldsboro, 105 


S.E. 187, 180 N.C. 441. 


Tenn.—State v. Nashville Baseball 
Club, 154 S.W. 1151, 127.-Tenn. 292, 
Ann.Cas.1914B 1243. 


Tex.—Yoakum County v. Slaughter, 
195 S.W. 1129, 109 Tex. 42; I-ouston 
v. Robertson, 2 Tex. 1; Dallas v. Tex- 
as Employers’ Ins. Assoc., 245 S.W. 
946, (Civ.App.) [error dism (Commn, 
App.) 265 S.W. 1113]; Houston Oil Co. 
of Texas v. Griggs, (Civ-App.) 181 
anh 833 [aff (Cogamn.App.) 213 S.W. 


Wash.—State v. Clausen, 229 P. 5, 
229-P. 119; State v. Youngbluth, 111 
PB. 240, 60 Wash. 383. 


Wis.—American Express Co. v. Citi- 
zens’ State Bank, 194 N.W. 427, 181 
Wis. 172, 180 [cit Cyc]. 


Wyo.—Peterson v. Guernsey, 183 P. 
645, 26 Wyo. 272. 


“Contemporaneous and practical in- 
terpretation and construction of stat- 
utory provisions by the legislative de- 
partment in their enactment of laws 
necessarily has great weight with the 
judiciary; and such practical con- 
struction and interpretation will be 
followed by the courts, if it can be 
done without doing violence to the 
fair meaning of the words used.” 
Houston Oil Co. v. Griggs, (Tex.Civ. 
App.) 181 S.W. 833, 836 [cit Cyc]. 


[a] “Where is no surer test to ap- 
ply in ascertaining the meaning of a 
law than contemporaneous construc- 
tion of an act by the legislature. it- 
self.” State v. Youngbluth, 111 P. 
240, 60 Wash. 383, 385. 


[b] Illustrations.—(1) Laws (1921) 
p 574, fixing the salaries of prosecut- 
ing attorneys according to population 
of the counties and providing that the 
population shall be determined by 
multiplying by three the votes cast at 
the last presidential election, unless 
such assumed population is less than 
the population fixed by the census of 
1920, is a legislative construction of 
Rev. St. (1919) § 734, as referring to 
the 1929 election and the 1930 census 
for the determination of the popula- 
tion of the counties, which construe- 
tion is persuasive. State ex rel. Brun- 
jes v. Bockelman, 240 S.W. 209. (2) 
A legislative construction of Comp. 
St. (1910) §§ 2826, 2835, 2836, and L. 
(1911) c 18 § 1, relating to granting 
of liquor licenses, that no license fee 


. 
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struction has been long continued ;°* but it will be 
adopted only when clear and unequivoeal,®® and 
when it will render the statute valid and enforce- 
Although it has been held that if it can be 
gathered from a subsequent statute what meaning 
the legislature attached to the words of a former 
statute, it will amount to a legislative declaration 
of its meaning, and will govern its construction,” 


able. 


and that courts are not at liberty 


on legislative intent where the legislature has put 
its own construction on its prior enactments,* nev- 


ertheless a legislative construction 


shall be refunded to any licensee, as 
shown by L. (1919) ¢ 100 § 1, relat- 
ing to refunding of license fees after 
enacting statutory prohibition, is en- 
titled to great weight. Peterson v. 
Incorporated Town of Guernsey, in 


eects County, 183 P. 645, 26 Wyo. 
272. 
{c] A construction by the legisia- 


ture is entitled to greater weight than 
one by the executive.—U. S. v. Gil- 
more, 8 Wall. 330, 19 L.Ed. 396, 7 Ct. 
Cle 109: 


{d] Construction of federal stat- 
utes by congress is entitled to serious 
consideration by state courts. Vas- 
sau v. Northern Pac. R. Co., 221 °P. 
1069, 69 Mont. 305. 


98. Glasco v. State Election Board, 
248 P. 642, 121 Okl. 119; Walker v. 
Polk County, 223 P. 741, 110 Or. 535; 
State v. Nashville Baseball Club, 154 
S.W. 1151, 127 Tenn. 292, Ann.Cas. 
1914B 1243. 


99. Ark.—State v. Lancashire F. 
Ins. Co., 51 S.W. 633, 66 Ark. 466, 45 
L.R.A. 348. 


Ind.—Bettenbrock  v. 
N.E. 771, 185 Ind. 600. 


Ky.—Allen v. Elkhorn Coal Corp., 
270 S.W. 743, 208 Ky. 108. 


Mo.—State v. Lief, 154 S.W. 1133, 
248 Mo. 722. 


Mont.—American Surety Co. of New 
aor v. Butler, 284 P. 1011, 86 Mont. 


Tex.—Koehler v. 
App.) 200 S.W. 208. 


B.C.—MecDonneil v. McClymont, 22 
Co t. 


[a] Statutes held not construction 
of former acts.—Morrison v. State, 
105 N.B. 113, 181 Ind. 544; Allen v. 
Elkhorn Coal Corporation, 270 S.W. 
743, 208 Ky. 108; State v. Lief, 154 
1133, 248 Mo. 722; Koehler v. 
Dubose, (Tex.Civ.App.) 200 S.W. 288. 


1. American Surety Co. v. Butler} 
284 P. 1011, 86 Mont. 584. 


2. U.S. v. Mreeman, 3 How. 556, 
11 L.Ed. 724; Fergus Motor Co... v. 
Sorenson, 235 P. 422, 73 Mont. 122. 


8. State v. Clausen, 116 P. 7, 63 
Wash. 535, 


4, See cases infra notes 5, 6. 


5. Ind.—Bettenbrock v. Miller, 112 
N.1s. 771, 185 Ind. 600. 


Iowa.—Slutts v. Dana, 
1115, 138 Iowa 244. 
Me.—Ingalls v. Cole, 47 Me, 530. 


'Md.—Marburg v. Mercantile Bldg. 
Co., 140 A. 836, 154 Md. 4388; Allen v. 
Mutual F. Ins. Co., 2 Md. 117. 

Minn.—Bingham v. Winona County, 
8 Minn. 441. 

Miss.—McCulloch vy. Stone, 
236, 64 Miss. 378. 


'N.Y.—Aiken v. Western R. Corp., 


a 


Miller, 112 


Dubose, (Civ. 


115 N.W. 


8 So. 
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to speculate up- | wrong.’ 


doubtful.® 
is not ordinarily 


20 N.Y. 370. 


Encroachment on judiciary see Con- 
stitutional Law §§ 239-317. 


6. U.S.—U. S. v. Stafoff, 43 S.Ct. 
19%, 260 U.S! 47%, 67 Ed. 358) [ait 
268 F. 417]; U.S. v. Graham, 250 F. 
499; Roche v. Jordan, 175 F. 234; 
Spencer v. U.-S., 169 F. 562, 95 C.C.A. 
60; Fidelity Trust Co. v. Gill Car Co., 
25°F. 737. 


Cal.—San Francisco v. Spring Val- 
ley Water Works, 48 Cal. 493. 


Colo.—Wilson v. Peo., 99 P. 335, 44 
Colo. 608; Gibson v. Peo., 99 P. 333, 
44 Colo. 600; Denver v. Adams Coun- 
tye (i Pee Sose os Colon a 


Del.—Cutrona v. Wilmington, 127 
A. 421, 14 Del.Ch. 434 [aff 124 A. 658, 
14 Del.Ch. 208]; Philadelphia, etc., R. 
Co. v. Neary, 8 A. 363, 5 Del.Ch. 600. 


D.C.—Callan v. Dist. of Columbia, 
43 App.D.C. 338. 


Hawaii.—Brown v. Kinney, 24 Ha- 
waii 124, 185 [quot Cyc]. 


I11.—Morgan Park v. Knopf, 71 N.E. 
340, 210 Ill. 453; Turney vy. Wilton, 
36 Ill. 385. 


Ind.—Yarlott v. Brown, 138 N.E. 
17, 192 Ind. 648; Bettenbrock v. Mil- 
ler, 112 N.E. 771, 185 Ind. 600. 


Iowa.—State v. Parsons, 220 N.W. 
328, 206 Lowa 390, 396 [eit Cyc]; 
Cordes v. Board of Supervisors, 196 
N.W. 997, 197 Iowa 136; Babbitt v. 


Alger, 141 N.W. 915, 160: Iowa 361; 
Sluttsh vq Wane,y 15 aaNe Wadd oyeeko'S 
Iowa 244, 


Me.—Ingalls v. Cole, 47 Me. 530. 


Md.—Maryland Theatrical Corpora- 
tion v. Manayunk Trust Co., 146 A. 
805, 157 Md, 602; Marburg v. Mercan- 
tile Bldg. Co., 140 A. 836, 154 Mad. 438. 


Minn.—Bingham v. Winona County, 
8 Minn. 441 (‘the opinion of a subse- 
quent legislature upon the meaning of 
a statute, is entitled to no more 
weight than that of the same men in 
a private capacity’’). 


Mo.—State v. Long-Bell Lumber 
Co., 12 S.W.(2d) 64, 321 Mo. 461; 
State v. Bockelman, 240 S.W. 209; 
Hall v. City of Sedalia, 184 S.W. 650, 
232 Mo. 344; Tilford v. Ramsey, 43 
Mo. 410; Crohn v. Kansas City Home 
vee Co., 109 S.W. 1068, 131 Mo.App. 


Mont.—American Surety Co. of New 
York v. Butler, 284 P. 1011, 86 Mont. 
584; State v. Hrickson, 244 P. 287, 75 


Mont. 429; Vassau v. Northern Pac. 
R. Co., 221 P. 1069, 69 Mont. 305. 


N.Y,.—City of New York vy. Village 
of Lawrence, 165 N.E. 836, 250 N.Y. 
429 [aff 2382 N.Y.S. 273, 225 App.Div. 
1]; Aikin v. Western R. Corp., 20 N. 
Y._ 370, 373; Matter of Harbeck, 59 
N.Y.S. 362, 43 App.Div. 188 [rev on 
other grounds in 55 N.E. 850, 161 N.Y. 


211]; Peo. ex rel. Becker v. Board of 
Education of City of New York, 162 
N.Y.S. 6438. 


[§ 612 


controlling,t since the courts, and not the legisla- 
ture, are the final arbiters as to the proper construc- 
tion of statutes;®> and in discharging this important 
function, they are at liberty to disregard a legisla- 
tive construction, which, in their judgment, is not 
a correct exposition of the original act;® but to 
justify a disregard of a legislative construction up- 
on which titles to land depend, it must clearly be 
Moreover a legislative construction can 
be invoked only where the statute is ambiguous or 
A recital in a statute that a former 
statute has been repealed or superseded by former 


N:C.—Drainage Comrs. v. Davis, 
108 S.E. 506, 182 N.C. 140; Kornegay 
i @cleab ono, 105 S.E. 187, 180 N.C. 


N.D.—Baird v. Burke County, 205 


N.W. 17, 53 N.D. 140. 


Okl.—Glasco vy. State Blection Bd., 
248 P. 642, 121 Okl. 119; Board of 
Comrs. of Cherokee County v. Hat- 
field, 247 P. 77, 121 Okl. 28. 


Philippine.—In re Dick, 38 Philip- 
pine 224, 


R.I.—Smith v. Westerly, 35 A. 526, 
19 R.I. 437. 


S.D.—Belau v. Buss, 205 N.W. 669, 
48 S.D. 595; Straub v. Lyman Land, 
etc., Co., 188 N.W. 957, 30 S.D. 310, 46 
L.R.A.N.S. 941 [aff 141 N.W. 979, 31 
S.D. 571, 46 L.R.A.N.S. 944]. 


Tenn.—Shields v. Williams, 19 S.W. 
(2d) 261, 159 Tenn. 349. 


Tex.—Yoakum County v. Slaughter, 
195 S.W._1129, 109 Tex. 42; Creager 
v. Hidalgo County Water Impr. Dist., 
(Commn.App.) 283 S.W. 151 [rev (Civ. 
App.) 271 S.W. 278]; Dallas v. Texas 
Employers’ Ins. Ass’n, (Civ.App.) 245 
S.W. 946 [error dism (Commn.App.) 
265 S.W. 1113]; Fielder v. Houston 
Oil Co. of Texas, (Civ-App.) 165 S.W. 
48 [aff in part and rev in part 
(Commn.App.) 208 S.W. 158]. 


te ae ae v. Clausen, 229 P. 5, 


Wis.—American Express Co. v. Citi- 
zens’ State Bank, 194 N.W. 427, 181 
Wis. 172. 


Eng.—Reg. Vv. 
ROIS Verh Gan Sot 


Can.—North-West Blectrie Co. 
Walsh, 39° Can.S:Cy 33: 


Man.—In_ re Rockwood Electoral 
Div. Agricultural Soc., 12 Man. 655. 


Que.—Hamilton v. Powder Co., 1 
Montr.Q.B. 466. 


{a] Illustrations.—(1) The legisla- 
ture should not be held to have inter- 
preted a former statute in a given 
way because, on the suggestion of a 
judicial opinion of the supreme court, 
it has amended a defect in the law, 
notwithstanding the reasoning of the 
opinion may support that interpreta- 
tion; particularly if the amendment 
be as reasonable under some other 
construction of the statute. Fidelity 
Trust Co. v. Gill Car Co, 25 ko 73% 
(2) An act which purports on its %aée 
to be, and is in fact a special act, 
cannot be .converted into a general 
act, by a declaration of the legisla- 
ture in another act that it shall be 
considered a general act. San Fran- 
cisco v. Spring Vailey Water Works, 
48 Cal. 498. 


Construction embodied in statute it- 
self see infra text and notes 31-33. 


7 Yoakum County v,. Slaughter, 
195 S.W. 1129, 109 Tex. 42. Sie 


8. Caminetti v. U. S., 37 S.Ct. 192, 


Haughton, 1 E.&B. 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


o 
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acts is not binding on the courts.® - 


Appropriation acts.1° Where it is claimed that 
an act furnishes some evidence as to the legisla- 
tive intention in some previous enactment, the court 
should be able to infer clearly that, in its passage, 
the legislature had in mind the previous act and the 
particular object aimed at in its enactment;!1 and 
it has been held that a legislative act appropriat- 
ing money for the support of government furnishes 
no evidence of the intention with which some pre- 
vious act was passed fixing the amount or mode of 
payment of an official’s compensation.t2 On the 
other hand it has been held that an appropriation 
for traveling expenses of a state officer, fol! swing 
an earlier statute outlining his official duties, is a 
legislative interpretation of the necessity of travel 
as a part of the duties prescribed. ; 


Declaratory statutes.1¢ A declaratory statute 
explaining and construing a prior act of the legisla- 
ture is binding as to future transactions,!® although, 
if deemed erroneous by the courts, such construe- 
tion will not be given a retroactive effect.1® A joint 
resolution declaring the purpose and intent of a 
former statute, is strong evidence of the legislative 
intent, although such resolution has not the force 
of law, because not signed by the governor.17 But 
a joint resolution declaring that none of the provi- 
sions of certain designated acts shall be construed 
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as having a specified effect, while entitled to respect 
as an expression of legislative opinion,!® is not 
equivalent to declaring that they shall be given a 
specifie or different meaning.1® Statutes are not 
to be construed as merely declaratory of former laws 
where a different purpose is clearly within their 
language as well as germane to other and new pro- 
visions enacted in immediate connection with them, 
and in harmony with the dominant legislative pur- 
pose giving rise to their enactment.?° 


Amendment of statute.21 An amendment of a 
statute may constitute a legislative interpretation 
of the amended act, which will be considered by 
the courts,?? and such amendment has been accept- 
ed as controlling evidence of the legislative inten- 
tion,?® which will be followed by the courts un- 
less manifestly erroneous.?4 So, also, an amend- 
ment of a statute after its executive or judicial con- 
struction, evincing an intent to correct and over- 
ride such construction, is entitled to great weight.?* 
But an amendment does not in all cases affect the 
construction of the amended act as it stood before 
the amendment.?°® 


Meaning of particular terms.”? A legislative con- 
struction in one act of the meaning of certain words 
is entitled to consideration in construing the same 
words in another act,?® but is not conclusive, as 


242 U.S. 470, 61 L.Ed. 442, L.R.A. 
1917F 502, Ann.Cas.1917B 1168 [aff 
Hays v. U. S., 231 F. 106, 145 C.C.A; 
294; Diggs v. U. S., 220 F. 545, 136 C. 
C.A. 147}; U. S. v. Gillis, 95 U.S. 407, 
24 L.Ed. 503; Ingalls v. Cole, 47 Me. 
530; State ex rel. Cobb v. Thompson, 
5 S.W.(2d) 57, 319 Mo. 492; Com- 
monwealth v. Quaker City Cab Co., 
134 A. 404, 287 Pa. 161 [rev 48 S.Ct. 
553, 277 U.S. 389, 72 L.Ed. 927]; Com. 
v. Warwick, 17 Pa.Co. 65; Mayer v. 
McCaman, 8 Pa.Co. 75. 


“The intention of the legislature, 
when discovered, must prevail, any 
rule of construction declared by pre- 
vious acts to the contrary notwith- 
standing.” Brown v. Barry, 3 Dall. 
(U.S.) 367 (per Elsworth, C. J.). 


[a] Inferences from subsequent 
act.—Statutes are to be construed ac- 
cording to their plain import, without 
regard to mere inferences which may 
be drawn from the language of an 
act passed by a subsequent legisla- 
ture. Ingalls v. Cole, 47 Me. 530. 


[b] Name given congressional en- 
actment by way of designation in the 
act cannot change the plain implica- 
tion of the words of the statute. Ca- 
minetti v. U. S., 37 S.Ct. 192, 242 U.S. 
470, 61 L.Ed. 442, L.R.A.1917F 502, 
Ann.Cas.1917B 1168 [aff 220 F. 545, 
136 C.C.A. 147, and 231 F. 106, 145 C. 
C.A, 294]. 


9. U.S. v. Claflin, 97 U.S. 546, 553 
note, 24 L.Ed. 1082, 1085. 

10. See States § 380 et seq. 

11. Peo. v. Wemple, 22 N.E. 272, 
115 N.Y. 302. 

12. Peo. v. Wemple, supra. 

13. State ex rel. Lamkin v. Hack- 
mann, 204 S.W. 513, 275 Mo. 47. 


14. Declaration as to construction 
embodied in statute itself see infra 
text and notes 31-33. 


Generally see Constitutional Law §§ 
247-251. 


15. U.S.—Stebbins v. Pueblo Coun- 
ty, 4 F, 282, 2 McCrary 196. 


Ga.—Georgia Penitentiary Co. v. 
Nelms, 65 Ga. 67 


' Kan.—State v. Board of Com’rs of 
Sewage County, 110 P. 92, 83 Kan. 


Pa.—Erhard v. Clearfield Creek Coal 
Co., 5 Pa.Dist. 611; Purvis v. Ross, 12 
Pa.Co. 193. 


Eng.—Ward v. 
668, 106 E.C.L. 668. 


16. McCleary v. Babcock, 82 N.E. 
453, 169 Ind. 228; Smith v. Syracuse, 
44 N.Y.S. 852, 17 App.Div. 63 [rev on 
other grounds 55 N.E. 1077, 161 N.Y. 
484]; Erhard v. Clearfield Creek Coal 


Beck, 13 C.B.N.S. 


Co. 45! PalDistp.614'; 

17.. Board of Com’rs of Creek 
County v. Alexander, 159 P. 311, 58 
Okl1. 128. 


18. U.S. v. Salberg, 287 F. 208. 
19. U. S. v. Salberg, supra. 


20. Hawkins v. Smith, 147 S.W. 
1042, 242 Mo. 688. 


21. Generally see supra § 421 et 
seq. 


Refusal to amend as implied in- 
dorsement of executive construction 
see supra § 609. 


22. Ind.—Conway’s Estate v. State, 
120 N.E. 717, 72 Ind.App. 303 


Mass.—In re Hurle, 104 N.E. 336, 
217 Mass. 223, L.R.A‘1916A 279, Ann. 
Cas.1915C 919. But see Com. v. Hana, 
81 N.E. 149, 195 Mass. 262, 122 Am.S.R. 
2b, Vi dR ALN. Sip (99, 11) Ann.Cas. 
514 (holding that an amendment to a 
statute passed many years after the 
original act cannot be used to show 
the intention of the framers of the 
original act). 


Mo.—State v. Wilson, 132 S.W. 625, 
151 Mo.App. 723; Crohn v. Kansas 
City Home Tel. Co., 109 S.W. 1068, 
131 Mo.App. 313. 


N.Y.—Baird v. New York, 96 N.Y. 
567; Peo. v. Davenport, 91 N.Y. 574 
[aff 25 Hun 630]; Peo. v. Morrison, 
78 N.Y. 84; McGary v. Peo., 45 N.Y. 
153 [rev 2 Lans. 227]; Peo. v. Craig, 


114 N.Y.S. 8338, 129 App:Div. 851, 23 
N.Y.Cr. 149 [aff 112 N.Y.S. 781, 60 
Misc. 529, 23 N.Y.Cr. 46, and rev on 
other grounds 88 N.E. 38, 195 N.Y. 
190, 23 N.Y.Cr. 381]. 


Philippine.—Palanca v. Manila, 41 
Philippine 125. 


‘S.D.—Belau v. Buss, 205 N.W. 669, 
48 S.D. 595; Straub v. Lyman Land & 
Investment Co., 1388 N.W. 957, 30 S.D. 
310, 46 L.R.A.N.S. 941 [aff 141 N.W. 
979, 31 S.D. 571, 46 L.R.A.N.S. 944]. 


Tex.—Creager v. Hidalgo County 
Water Improvement Dist. No. 4, 283 
S.W. 151 [rev (Civ.App.) Hidalgo 
County Water Improvement Dist. No. 
4 v. Wiltsey, 271 S.W. 278]. 


Presumption as to intention to 
chang e law by amendment see infra § 
47. 


23. New York Life Ins. Co. v. Bur- 
bank, (Iowa) 216 N.W. 742; State v. 
Board of Education of Bloom Tp. Ru- 
ral School Dist., 185 N.E. 455, 104 
OhioSt. 75; State v. Clausen, 116 P. 
7, 63 Wash. 535. 


24. Houston Oil Co. v. Griggs, 
(Tex.Civ.App.) 181 S.W. 833 [aff 
(Commn.App.) 213 S.W. 261]; Barnett 
v. State, 62 S.W. 765, 42 Tex.Cr. 302: 


25. Zabriskie v. Law, 194 N.Y.S. 
626, 118 Misc. 471 [aff 196 N.Y.S. 423, 
203 App.Div. 40]. 


26. Peo. v. Cowen, 119 N.E. 335, 
283 Ill. 808 (holding that amendment 
of High School Act June 5, 1911 
by the addition of a section had no 
bearing on the interpretation of the 
original act); Hood Rubber Co. v. 
Commissioner of Corporations and 
Taxation, (Mass.) 167 N.E. 670, 70 
A.L.R. 1 (holding that enactment of 
St. [1927] c 148, amending Gen. L. ec 
63 § 36, regulating adjustment of 
corporation excise taxes did not af- 
fect interpretation of § 36 before its 
amendment). 

27. Declaration in statute itself 
see infra text and notes 31-33. : 


28. Must Hatch Incubator Co. v. 
Patterson, 32 F.(2d) 714 [appeal dism 
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the words may have been used in different senses.?° 
Where the language of a statute is broad enough 
and there are no other grounds for narrowing its 
natural meaning, it should not be narrowed because 
in some other statutes additional words have been 
used to express the same idea.*° 


Construction embodied in act to be construed. 
Where the legislature embodies in the act itself 
a construction of its meaning, such construction is 
binding on the courts, since it forms a part of the 
statute as enacted,*! and this applies to the legis- 
lative definition or construction of words or phrases 
used in the statute.*2 In apparent contradiction of 
this rule, it has been held that where a provision 
in a statute purports to interpret the meaning of 
prior language used in the same section, such inter- 
pretation, while quite persuasive of the intent there 
expressed, is not conclusive on the courts.** 


Refusal of people to adopt constitutional amend- 
ment authorizing the creation of a state tax com- 
mission vested with the powers resting in the tax 
commission and state board of equalization, does 
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not place any legislative construction on a statute 
creating the tax commission and defining its du- 
ties.34 ’ 

[§ 613] (5) Judicial Construction®*—(a) In Gen- 
eral. Due consideration will be given to the con- 
struction of statutes by inferior courts,?° and such 
construction will generally be upheld if long aec- 
quiesced in,’ especially where the adoption of a 
different rule would cause great mischief.** But 
the contemporaneous compliance of some surrogates 
with the state comptroller’s request to make hypo- 
thetical judgments based on contingencies, is not 
a contemporary construction of the law which will 
control another surrogate.2® When a statute has 
been construed by the highest court having jurisdie- 
tion to pass on it, such construction is as much a 
part. of the statute as if plainly written into it orig- 
inally,#® unless such construction will affect con- 
tract or property rights;4! and when words have 
a well-settled meaning, through judicial construc- 
tion, they must be understood, when used in a stat- 
ute, to have that meaning, unless a different. mean- 
ing is unmistakably indicated.t? A change made 


49 S.Ct. 338, 73 L.Ed. 1011]; 
Grange, 165 N.E. 239, 200 Ind. 506, 
509 [cit Cyc]; hiladelphia, etc., R. 
Co. v. Catawissa R. Co., 53 Pa. 20. 


29. Feagin v. Comptroller, 42 Ala. 
516; State v. Grange, 165 N.E. 239, 
200 Ind. 506, 509 [cit Cyc]. 


20. People’s Rapid Transit Co. v. 
Dash, 26 N.E. 25, 125 N.Y. 938, 10 
L.R.A. 728. 


31. Ill—Peo. v: Bowman, 93 N.E. 
244, 247 Ill. 376. 


Ind.—Battenbrock v. Miller, 112 
N.E. 771, 185 .Ind. 600; Smith v. 
State, 28 Ind. 321, 


Md.—Montgomery County ~Motor 
Co. v. State, 127 A. 637, 147 Md. 232. 


Mass.—Cambridge v. Boston, 130 
Mass. 357. 


Miss.—Byrd v. State, 57 Miss. 243, 
34 Am.R. 440, 


Neb.—Nebraska Loan, etc., Assoc. 
v. Perkins, 85 N.W. 67, 61 Neb. 254. 


N.J.—State Assessors v. Plainfield 
Water Supply Co., 52 A. 230, 67 N.J. 
Law 357. 


Or.—James v. Newberg, 201 P. 212, 
101 Or. 616. 


Pa.—Getz v. Brubaker, 25 Pa.Super. 
308. 


R.I.—Philadelphia, etc., 
Catawissa R. Co., 53 Pa. 30 


Tex.—Stephens County v. Hefner, 
16 S.W.(2d) 804, 118 Tex. 397. 


Wis.—Rossmiller v. State, 89 N.W. 
$39, 114 Wis. 169, 91 Am.S.R. 910, 58 
Tie Dol. 


32. Ga.—Clay v. Central R., etce., 
Co., 10 S.B. 967, 84 Ga. 345. 


Ill.—Peo. v. Bowman, 93 N.E. 244, 
247 Ill. 276. 


Iowa.—Schultz v. Parker, 139 N.W. 
178, 158 Iowa 42; Ann.Cas.1915D 553; 
State v. Schlenker, 84 N.W. 698, 112 
tie 642, 84 Am.S.R. 360, 51 L.R.A, 
347. 


Md.—Montgomery County Motor 
Co. v. State, 127 A. 637, 147 Md. 232. 


Neb.—Herold v. State, 31 N.W. 258, 
21 Neb. 50. 


Or.—James v. City of Newberg, 201 


R.) Co." v. 


State v.] P. 212, 101 Or. 616. 


Pa.—Dilworth v. Schuylkill Impr. 
Land Co., 69 A. 47, 219 Pa. 527; Getz 
v. Brubaker, 25 Pa.Super. 303; Com. v. 
Kaufman, 9 Pa.Super, 310. 


Meaning of same words in another 
eee see supra text and notes 27— 


33. Ex p. Allgood, 104 So. 851, 213 
Ala. 426 [gr cert 104 So. 847, 20 Ala. 
App. 665]. 


34. Peo. v. Pitcher, 138 P. 509, 56 
Colo. 343. 


35. Application of doctrine of stare 
decisis generally see Courts § 340. 


36. Wilson v. Peo., 99 P. 335, 44 
Colo. 608; Gibson v. Peo., 99 P. 333, 
44 Colo. 600. 


37. Auditor of Public Accounts vy. 
Cain, 61 S.W. 1016, 22 Ky.L. 1888; 
Plummer v. Plummer, 37 Miss. 185. 


Acquiescence by legislature see in- 
fra text and notes 44-48. 


38. Van Loon v. Lyon, 4 Daly 149 
[rev on other grounds 61 N.Y. 22]. 


39. In re Springarn’s Estate, 159 
N.Y.S. 605, 96 Mise. 141 [rev on other 
Senn 162 N.Y.S. 695, 175 App.Div. 


[a] “A compliance is not a con- 
struction.”—In re Springarn’s Est., 
159 N.Y.S. 605, 612, 96 Misc. 141 [rev 
on other grounds 162 N.Y.S. 695, 175 
App.Div. 806]. 


40. U.S.—Kealoha v. Castle, 28 S. 
Ct. 684, 210 U.S. 149, 53 L.Ed. 998, 17 
Hawaii 45; Douglass v. Pike County, 
LOt: U-Si760ih abe rbd. 9685" Ue Sev 
Felsenthal, 16 Cust.App. 15. 


Cal.—Emery v. Reed, 4 P. 200, 65 
Cal bi. 


Ky.—Lilly v. O’Brien, 6 S.W.(2d) 
715, 224 Ky. 474, 478 [cit Cyc]; Mc- 
Chesney v. Hager, 104 S.W. 714, 31 
Ky.L. 1038. 


Mo.—State v. Missouri Athletic 
Club, 170 S.W. 904, 261 Mo. 576, L.R.A. 
1915C 876. 


Ohio.—Dayton, ete, R. Co. v. Day- 
ton etc., Tract. Co., 1 OhioN.P.N.S., 


Wis.—Eau Claire Nat. Bank v. Ben- 
son, 82 N.W. 604, 106 Wis. 624. 


[a] Rule applied.—(1) Where mu- 
nicipal bonds have been sold, the 
rights of the parties are to be deter- 
mined according to the statute as it 
had been judicially construed when 
the bonds were placed on the market, 
because a change in the decision 
would be equivalent to a change in the 
law itself, and giving such change a 
retroactive effect would impair the ob- 
ligation of the contract of sale. Doug- 
lass v. Pike County, 101 U.S. 677, 25 
L.Ed. 968. (2) With respect to laws 
passed under a former state constitu- 
tion, the construction put upon them 
by the highest court in existence un- 
der such constitution will be accepted, 
without regard to the views of the 
present supreme court in respect to 
the correctness or incorrectness of 
such construction. Emery v. Reed, 
4 P. 200, 65 Cal. 351. 


Construction of foreign statutes 
see infra § 614. 


41. State v. Missouri Athletic 
Club, 170 S.W. 904, 261 Mo. 576, L.R.A. 
1915C 876. 


[a] “This limitation is a sufficient 
reason for the rule and attests its 
Justice and Wisdom.” State v. Mis- 
souri Athletic Club, 170 S.W. 904, 261 
Mo. 576, 604, L.R.A.1915C 876. ° 


42. U.S.—The Abbotsford v. John- 
son, 98 U.S. 440, 25 L.Ed. 168; Thorn 
v. Browne, 257 F. 519, 168 C.C.A, 469 
[cert den 39 S.Ct. 494, 250 U.S. 645, 
63 L.Ed. 1187]; Baltimore & Philadel- 
phia Steamboat Co. v. Norton, 40 FB. 
(2d) 530; U. S. v.: Trans-Missouri 
Freight Assoc., 58 F. 58, 7 C.C.A. 15, 
24 L.R.A. 73 [rev 17 S.Ct. 540, 166 U.S, 
290, 41 L.Ed. 1007]. 


Ark.—State v. Jones, 120 S.W. 154, 
91 Ark. 5, 18 Ann.Cas. 293. 


Tll.—Murrell v. Industrial Commis- 
sion, 126 N.B. 189, 291 Ill. 334, 


Ind.—Indiana Trust Co. v. Griffith, 
95 N.E. 573, 176 Ind. 648, 44 L.RWA. 
N.S. 896, Ann.Cas.1914A 1023. 


La.—Conservative Homestead Ag- 
pene v. Conery, 125 So, 621, 169 La. 


Md.—Baltimore & Philadelphi 
Steamboat Co. v. State Tax Cominie 
Ste of Maryland, 145 A. 770, 157 Mad. 


For later cases, developments and changes in the law see Aunotations; same title and section number, 


~~ 


§§ 613-615] 


in a statute by judicial construction should be given 
a prospective, and not a retroactive effect, so as 
not to interfere with rights acquired before the 
change.*3 


Legislative acquiescence in judicial construction.*4 
A construction of a statute by the courts, supported 
by long acquiescence on the part of the legislature,*® 
or by continued use of the same language,‘ or 
failure to amend the statute,47 is evidence that such 
construction is in accordance with the legislative 
intent. So the reénactment of a statute after it has 
been construed by the courts, amounts to a legisla- 
tive adoption of such construction.*® 


[§ 614] (b) Foreign Statutes.4® The statutes of a 
foreign state will be interpreted in accordance with 
the decisions of the courts of that state.5° 


[§ 615] g. Evidence To Aid Construction.5! The 
enrolled bill®? stands as the final expression of the 
legislative will;®? its language prevails over that 
of the printed act,>* and its terms may not be varied 
or contradicted by a reference to the legislative 
journals,°®> although the journals may be examined 
to identify a bill referred to in a subsequent act.5® 
But where a statute is so ambiguous and uncertain 
as to authorize resort to extrinsic facts,57 any com- 
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petent evidence which tends to show the meaning 
of the statute may be received for that purpose.®® 
Thus, evidence may be introduced to identify doc- 
uments mentioned in the statute,®® or to identify 
the subjects upon which it is to operate.6® So 
evidence of the common meaning of statutory terms 
is admissible,*! but not conclusive on the court.®2 
And where technical words, or terms of art, are 
used in a statute, the evidence of persons engaged 
in the profession, trade, or occupation to which they 
pertain may be admitted to explain their meaning.®® 
But while facts in possession of a witness throw- 
ing light on the construction of a statute are ma- 
terial,°* his opinion as to the legal effect of words 


“used in a statute is not controlling, or even mate- 


rial,°> and, in the absence of any technical defini- 
tion of words used, the meaning thereof should not 
be controlled, as against their general and com- 
monly accepted meaning, by testimony as to what 
witnesses understood thereby.** Although it has 
been held that evidence of a custom is not admis- 
sible to determine the construction of a statute,®7 
such evidence has been admitted in some cases to 
show the meaning of statutory terms,®® and it has 
been held that, upon a prosecution of persons for 
violation of a statute, evidence may be introduced 


Mass.—Commonwealth v. Green- 
wood, 91 N.E. 141, 205 Mass. 124, 18 
Ann.Cas. 185. 


N.J.—Commercial Trust Co. of New 
Jersey v. Hudson County Board of 
Taxation, 92 A. 799, 87 N.J.Law 179 
[aff 92 A. 263, 86 N.J.Law 424]. 


Tenn.—Doty v. American Telephone 
& Telegraph Co., 130 S.W. 1053, 123 
Tenn. 329, Ann.Cas.1912C 167. 


Utah.—Nephi Plaster, etc., Co. v. 
Juab County, 93 P. 53, 33 Utah 114, 14 
L.R.A.N.S. 1043. 


[a] Presumption is that court’s in- 
terpretation of statute was approved. 
where Legislature met several times 
after decision interpreting statute 
was rendered but did not amend law. 
Conservative Homestead Ass’n_ v. 
Conery, 125 So. 621, 169 La. 573. 


{[b] Where the courts have con- 
strued and applied terms used in a 
statute, the meaning attached by the 
courts will prevail over the popular 
conception of the terms. Nephi Plas- 


_ter, etc., Co. v. Juab County, 93 P. 53, 


33 Utah 114, 14 L.R.A.N.S. 10438. 


43. Harness v. Myers, 288 P. 285, 
143 Okl. 147. 

44. Legislative construction gener- 
ally see supra § 612. 


45. U.S.—U. S. v. 
16 Cust.App. 410. 


—Cave Hill Cemetery Co. v. 
oat 161 S.W. 980, 156 Ky. 599; 
McChesney v. Hager, 104 S.W. 714, 
31 Ky.L. 1038. 

N.Y.—Peo. v. Bloom, 85 N.E. 824, 
193 N.Y. 1, 127 Am.S.R. 931, 18 L.R.A. 
N.S. 868, 15 Ann.Cas. 932. 


Wash.—Lowman, etc., Co. v. Ervin, 
290 P. 221, 157 Wash. 649. 


Can.—Olivier v. Jolin, 55 Can.S.C. 
41. 

[a] Where statute is not definite 
on a certain point, the legislature, by 
leaving such part untouched, while 
making frequent changes in other re- 
spects, indicates that it accepts the 
construction by the courts. Peo. v. 
Bloom, 85 N.E. 824, 193 N.Y. 1, 127 Am. 
R. 931, 18 L.R.A.N.S. 868, 15 Ann.Cas. 
932. 


Bassichis Co., 


{b] Failure to enact new legisla- 
tion indicates satisfaction with 
court’s interpretation. Lowman & 
Hanford Co. v. Ervin, 290 P. 221, 157 
Wash. 649. 


46. Behny v. Bassler, 4 Pa.Co. 496; 
State v. Platt, 151 S.E. 206, 154 S.C. 1. 


47. Sylvan Mortgage Co. v. Stad- 
ler, 185 N.Y.S. 293, 113 Mise: 659; 
[rev on other grounds 188 N.Y.S. 165, 
115 Misc. 311, and aff 191 N.Y.S. 955, 
199 App.Div. 965]. 


48. See infra § ,625. 


49. Statutes adopted from foreign 
states see infra § 627. 


50. Beckley v. United States Sav., 
etce., Co., 40 So. 655, 147 Ala. 195; 
Blumle v. Kramer, 79 P. 215, 1134, 14 
Okl. 366, 373; Schmaltz v. York Mfg. 
Co., 53 A. 522, 204 Pa. 1, 93 Am.S.R. 
782, 59 L.R.A. 907; Levy v. Levy, 78 
Pa. 507, 21 Am.R. 35; Bonner v. Tuck- 
er Stevedoring Co., 25 Pa.Dist. 600. 


51. Parol or extrinsic evidence 
generally see Evidence §§ 1380-1729. 


52. See supra § 122 et seq. 


53. Davis v. City of Fitzgerald, 65 
S.E. 319, 6 Ga.App. 532; and cases in- 
fra note 54. 


54 Stoneman v. Whaley, 9 Iowa 
390; State v. Beneke, 9 Iowa 203; 
Clare vy. State, 5 Iowa 509; De Sent- 
manat v. Soulé, 33 La.Ann. 609; 
Weaver v. Davidson County, 59 S.W. 
1105, 104 Tenn. 315. 


55. Standard Underground Cable 
Co. v. Atty.-Gen., 19 A. 733, 46 N.J.Eq. 
270, 19 Am.S.R. 394; State v. Under- 
Ground Cable Co., (N.J.Ch. 1889) 18 
A. 581. 

Admissibility of journals to im- 
peach validity of enactment see supra 
§§ 184-186. 


56. Southwark Bank v. 
Pa. 446. 


57. See supra § 60. 


58. St. Louis, I. M. & S. R. Co. v. 
State, 148 S.W. 913, 102 Ark. 205; 
Washington Fire Co. No. 7, of City of 
Wilmington v. Yates, 115 A. 365, 13 
Del.Ch. 32; Rose v. Franklin L. Ins. 
Co., 132 S.W. 618, 153 Mo.App. 90. 


Com., 26 


But see Parsons v. London, 3 Ont. 
W.N. 604, 20 Ont.W.R. 205, 534, 25 Ont. 
L.R. 442, 172, (draft of bill on which 
statute founded, and notices pub- 
lished, are not admissible to aid in 
the construction of the statute). 


[a] Identity of person named.— 
The object of a name in a statute is 
chiefly to serve the purposes of iden- 
tification, and intention is the thing 
sought after, and resort may be had 
in proper cases to evidence aliunde 
for the purpose of discovering the per- 
son meant to be designated. Wash- 
ington Fire Co. No. 7, of City of 
Wilmington v. Yates, 115 A. 365, 13 
Del.Ch. 32. 


59. Sixth Ave. R. Co. v. Gilbert 
El. R. Co., 43 N.Y.Super. 292, 3 Abb. 
N.Cas. 3872 [rev 41 N.Y.Super. 489 
dism 71 N.Y. 430]. 


60. Smith v: Helmer, 7 Barb. (N. 
S40 68 


61. U. S. v. Felsenthal, 
App. 15. 


62. U.S. v. Felsenthal, supra. 


63.. Peo. v. Borda, 38 P. 1110, 105 
Cal. 636; Hockett v. State, 5 N.E. 178, 
105 Ind. 250, 55 Am.R. 201. 


64. U.S. v. A. W. Faber, Ine., 16 
Ct.Cust.App. 467. 


65. U.S. v. A. W. Faber, Inc., su- 
pra. : 


66. Pennsylvania Co. v. Mosher, 94 
N.E. 1033, 47 Ind.App. 556. 


67. Ostrander v. Yokohama Specie 
Bank, 279 P. 585, 153 Wash. 427. 


68. North American Creamery Co. 
v. Willeuts,’ 38 F.(2d) 483; Drum- 
mond v. Alfred E. Norton Co., 141 
N.Y.S. 29, 156 App.Div. 126 [aff 107 
N.E. 1076, 218 N.Y. 670]. 


[a] Recognized custom of trade, 
business or occupation is admissible 
where the court must determine 
whether a statute applies to a par- 
ticular situation. Drummond v. Al- 
fred E. Norton Co., 141 N.Y.S. 29, 156 
App.Div..126 [aff 107 N.E. 1076, 213 
N.Y. 670]. 


Customs and usages generaliy see 
Customs and Usages 17 C.J. p 444. 


16 Cust. 
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of the customary method of complying with its re- 
Where the construction of a statute 
of another state or country is involved, the decisions 
of the highest court of such foreign state or country 
may properly be admitted into evidence to resolve 
An article published in a magazine is 
not competent to show the meaning of a statute,’* 
nor is the evidence of a member of the legislature‘? 
or of a third person?? admissible on the question 


quirements.®® 


the douht.7° 


of legislative intent. 


[$ 616] 7. Construction with Reference to Other 


69. Atty.-Gen. v. Bradlaugh, 14 


Q.B.D. 667. 


70. Beckley v. United States Sav., 
etc., Co., 40 -So. 655, 147-Ala. 195; 
Blumle v. Kramer, 79 P. 215, 1134, 14 
OkK1. 366, 373. 


71. Camas Stage Co. v. Kozer, 209 
P. 95, 104 Or. 600, 25 A.L.R. 27. 


72. U.S.—Badeau v. U.S., 21 Ct.Cl. 
48. 


Ariz.—Barlow v. Jones, 294 P. 1106. 


Cal.—Ex p. Goodrich, 117 P. 451, 
160 Cal. 410, Ann.Cas.1913A 56. 


Ga.—Stewart v. Atlanta Beef Co., 
18 S.E. 981, 98 Ga. 12, 44 Am.S.R. 119. 


Hawaii.—Trent v. Fisher, 17 Ha- 


waii 612. 


Iowa.—State v. Burk, 56 N.W. 180, 
88 Iowa 661. 


N.C.—Goins vy. Board of Trustees of 
India Normal ‘Training School at 
Pembroke, 86 S.. 629, 169 N.C. 736; 
Abernethy v. Pitt County, 86 5.E. 577, 
169 N.C. 631. 


Va.—Combined Saw, ete. Co v. 
Flournoy, 14 S.E. 976, 88 Va. 1029. 


73. Pagaud y. State, 13 Miss. 491; 
Abernethy v. Board of Com’rs of Pitt 
County (8655.1) 07... Loo, N.C. Gol; 
Commonwealth Bank v. Com., 19 Pa. 
144; Combined Saw, etc., Co. v. 
Flournoy, 14 S.E. 976, 88 Va.. 1029; 
Delaplane v. Crenshaw, 15 Gratt. (56 
Va.) 457 (holding that evidence is in- 
admissible as to the knowledge of 
members of the legislature). 


{a] Reason for rule.—‘'Testimony 
to explain the motives which operat- 
ed upon the law-makers, or to point 
out the objects they had in view, is 
wholly inadmissible. It would take 
from the statute law every semblance 
of certainty, and make its character 
depend upon the varying and conflict- 
ing statements of witnesses.” Pa- 
gaud v. State, 13 Miss. 491, 497. 


Resort to motives and opinions of 
legislators or others generally see su- 
pra § 604. 


74. State of existing law and evils 
to be remeflied see supra § 603. 


75. U.S.—In re McKensie, 142 F. 
383, 738 C.C.A. 483. 

Ind.—Ensley v. State, 88 N.E. 62, 
172 Ind. 198. 


Mich.—Buzzn v. Muncey Cartage 
Co., 226 N.W. 836, 248 Mich. 64. 


Mo.—Sikes v. St. Louis, ete., R. Co., 
105 S.W. 700, 127 Mo.App. 326. 


N.J.—Little v. Bowers, 5 A, 178, 
48 N.J.Law 370. 

N.C.—State v. Southern R. Co., 59 
S.B. 600, 145. N.C. 496, 13° L.RACNS. 
966. 

Tex.—St. Louis, B. & M. Ry. Co. 
v. Marcofich, (Commn.App.) 221 S.W. 
582 [aff (Civ.App.) 185 S.W. 51]. 


[a] Statute which merely declares 
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Laws?4‘—a. In General. All statutes are presumed 
to be enacted by the legislature with full knowledge 
of the existing condition of the law and with ref- 


They are therefore to be construed 


in connection and insharmony with the existing law, 
and as a part of a general and uniform system of 
jurisprudence,7® and their meaning and effect is to 
be determined in connection, not only with the com- 
mon law?’ and the constitution,’® but also with 


reference to other statutes’® and the decisions of 


existing laws is not nugatory because 
it does not modify them, its true pur- 
pose being to prevent such modifica- 


tion. In re McKensie, 142 F. 383, 73 
C.C.A, 483. 
76 U.S.—Farrington v. Commis- 


sioner of Internal Revenue, 30 F.(2d) 
915, 67 A.L.R. 535 [cert den 49 S.Ct. 
513, 279 U.S, 878, 73 L.Ed. 1008]. 


Colo.—Griswold v. Griswold, 129 P. 
560, 23 Colo.App. 365. 


Ga.—McDougald y. 
Ga. 674. 


Ind.—Robertson v. State, 10 N.E. 
582, 643, 109 Ind. 79;- Humphries v. 
Davis, 100 Ind. 274, 50 Am.R. 788; 
Minnich v. Packard, 85 N.E. 787, 42 
Ind.App. 371. 


Ky.—Phenix Third Nat. Bank v. 
Martin, 293.S.W. 1064, 219 Ky. 579; 
Com. v. International Harvester Co., 
Bee S.W. 703, 131 Ky. 551, 133 Am.S.R. 


Md.—Blades v. Szatai, 135 A. 841, 
151 Md, 644, 50 A.LAR. 232. 


Mass.—Brooks v. Fitchburg, 
R. Co., 86 N.H. 289, 200 Mass. 8. 


Mo.—State by Bothwell ex rel. Gray 
v. Schuster, 227 S.W. 60, 285 Mo. 399. 


Neb.—Chappell v. Lancaster Coun- 
ty, 120 N.W. 1116, 84 Neb. 301; In re 
Hastings Brewing, Co., 119 N.W. 27, 
83 Neb. 111, 17 Ann.Cas. 998. 


N.J.—Ex p. Sifola, 138 A. 369, 101 
N.J.Eq. 540. 


Pa.—Stevenson y. Deal, 2 Pars.Eq. 
Cas. 212. 


Utah.—Moss v. Taylor, 273 P. 515. 


W.Va.—State v. Snyder, 63 S.E. 385, 
64 W.Va. 659; State v. Ross, 57 S.E. 
284, 62 W.Va. 7. 


Wis.—State v. Superior Court of 
Douglas County, 186 N.W. 748, 176 
Wis. 269. 


“Tf construction proceeded upon 
any other principle, the law of a State 
would consist of disjointed and in- 
harmonious parts, and conflict and 
confusion be the result. The light 
needed for the just interpretation of 
a statute is not supplied by the stat- 
ute itself, but comes from other stat- 
utes and from the principles declared 
by the courts of the land. It would 
be as illogical as mischievous to act 
upon a Single statute found in a great 
body of law irrespective of other stat- 
utes and other laws, and against such 
a course the faces of the courts have 
been long and firmly set.” State v. 
Boswell, 4 N.E. 675, 104 Ind. 541, 545. 


77. See infra § 617. 


78. Cal.—Wines v. Garrison, 214 P, 
56, 190 Cal. 650, 26 A.L.R. 1302. 


Fla.—sState v. Johnson, 72 So. 477, 
71 Fla. 368; Stewart v. De Lana- 
Lake, etc., Special Road, ete., Dist., 71 
So, 42, 71 Fla. 158; State v. McMillan, 
45 So. 882, 55 Pla. 246, 254. 


Dougherty, 14 


etc., 


Ill.— Lehigh Portland Cement Co. v.! Rico 241. 


the courts;8® and where a foreign statute has not 


McLean, 149 Ill.App. 360 [aff 92 N.E. 
G48) 2450) 1) 326,91 oe AIMS abe cools 
Hill Lumber Co. v. Same, 149 Ill.App. 
368. 


Ky.—American Tobacco Co. v. 
Com., 115 S.W. 755, 756; “Common- 
wealth v. International Harvester Co. 
of America, 115 S.W. 703, 131 Ky. 551, 
133 Am.S.R. 256. : 


Minn.—State v. Reusswig, 126 N.W. 
279, 110 Minn. 473. 


Mo.—Hannibal Trust Co. v. Elzea, 
286 S.W. 371, 315 Mo. 485. 


N.C.—St. George v. Hardie, 60 S.E. 
920, 147 N.C. 88. 


Okl.—Overton v. State, 114 P. 1132, 
123 P. 175, 7 Okl.Cr. 203 [error dism 
36 S.Ct. 14, 235 U.S. 34, 59° t.hd- 112k 


Tex.—Trimmier v. Carlton, 264 
Pree 253 [aff 296 S.W. 1070, 116 Tex. 


W.Va.—Webb v. Ritter, 54 S.H. 484, 
60 W.Va. 193. 


Wyo.—Big Horn County v. Woods, 
106 P..923, 107 P.. 753; 18 Wyo. 316. 


[a] _, State statutes are to be con- 
strued in connection with the Consti- 
tution of the United States and acts 
of Congress adopted in pursuance 
thereof. Overton v. State, 114 P. 1132, 
123 P. 175, 7 Okl.Cr. 203 [error dism 
35 S.Ct. 14, 235 U.S. 31, 59 Ld. 112]. 


[b] But a constitutional provision 
that the word “corporation,” as used 
“in the constitution,” shall embrace 
joint stock companies and associa- 
tions, does not control the definition 
of the word “corporation” when used 
in the statutes of the state. Com. v. 
Adams Express Co., 97 S.W. 386, 123 
Ky. 720, 29 Ky.L. 1280. 


[ec] Use of a word in one sense in 
one clause of a constitution of a state 
is no evidence that it is used in the 
Same sense in every other clause, and 
where it is used in but one sense 
throughout the constitution it does 
not follow that the legislature used 
it in the sense in statutes subsequent- 
ly enacted. Louisville, ete., R. Co. v. 
Gaines, 3 F. 266, 2 Flipp. 621. 


79. See infra §§ 619-626. 


80. Ariz—Wuicich  v.  Solomon- 
eee oe Co., 157 PB. 972, 18 Ariz. 


Cal.—In re Moffitt, 95 P. 658, 1025, 
153 Cal. 359, 20 L.R.A.N.S. 207 [aff 
31 S.Ct. 79, 218 U.S. 400, 54 L.Hd. 1086, 
and reaff In re Sims, 95 P. 655, 153 


Cal. 365, and Peo. v. Lebus, 96 P. 
1118]. 
Iowa.—Hastings v. Rathbone, 188 


aie 960, 194 Iowa 177, 23 A.L.R: 


ae ey ee Nes EUEOY 89 N.E. 844, 
360 Nas : eo. vy. Purdy, 89 N.E. 
838, 196 N.Y. 270. ¥ 


Pa.—May v. Mora, 50 Pa.Super. 359. 
Porto Rico.—Ex p. Bird, & Porto 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 616-617] 


been construed by the courts of the foreign state, 
it will be construed in accordance with ‘the con- 
struction placed by the courts of the forum on an 
analogous provision of a domestic statute.®1 
law derived from custom is also to be referred to,®2 
although custom, even when long established, cannot 
control a subsequent plain statutory enactment.°3 
A statute will not be given a construction at vari- 
ance with established rules of law unless the inten- 
tion to override such rules is clearly manifested.’4 


{[§ 617] b. Construction with Reference to Com- 


Eng.—Ex p. Kent County Council, 
PAST) Oey 25. 


[a] Interpretation of analogous 
statutes.— Where a statute is ambigu- 
ous, the construction of the courts of 
other similar or analogous statutes 
may be referred to. Wuicich v. Solo- 
mon-Wickersham Co., 157 P. 972, 18 
Ariz. 164; Peo. v. Rogers, 170 N.Y.S. 
825, 183 App.Div. 604, 37 N.Y.Cr. 13. 


81. Wattley v. National Drug 
Stores Corporation, 204 N.Y.S. 254, i122 
Misc. 533 [aff 204 N.Y.S. 956, 208 
App.Div. 836]. 


Construction of statutes adopted 
from another state or country see in- 
fra §§ 627-629. 


82. See cases infra note 83. 


83. Green v. Reg., 1 App.Cas. 513, 
Rex v. Hogg, Cald. 266, 99 Reprint 
1341; Northan Bridge Co. v. Reg., 55 
L.T.Rep.N.S. 759. 


84. Barber v. Barber, 151 N.Y.S. 
1064, 89 Mise. 519; Westinghouse 
Electric Mfg. Co. v. Barre & Montpe- 
lier Traction & Power Co., 123 A. 201, 
97 Vt. 306. 


85. Adoption of common law and 
extent thereof generally see Common 
Law §§ 14, 17-29. 


Strict construction of statutes in 
derogation of common law see infra 
§ 665 et seq. 


386. U.S.—U. S. v. Sischo,; 262 F. 
1001 [aff 270 F. 958. (cert gr 41 S.Ct. 
624, 256 U.S. 688, 65 L.Ed. 1172, aff 
43 S.Ct. 88, 260 U.S. 697, 67 L.Ed. 469, 
and rev on other grounds 43 S.Ct. 511, 
262 U.S. 165, 67 L.Ed. 925)]. 


Ala.—Cloverdale Homes v. Town of 
Cloverdale, 62 So. 712, 182 Ala. 419, 47 
L.R.A.N.S. 607. 

Cal.—In re Blizalde’s Estate, 188 P. 
560, 182 Cal. 427. 

Colo.—Bradley v. Peo., 9 P. 783, 8 
Colo. 599. 

Del.—State v. Donovan, 90 A. 
28 Del. 40. 

Fla.—Meeks v. Johnston, 95 So. 670, 


220, 


85 Fla. 248; Nolan v. Moore, 88 So. 
601, 81 Fla. 594, 600. 
Ind.—State v. Ellis, 112 N.E. 98, 


184 Ind. 307; State v. Ensley, 97 N.E. 
13, 177 Ind. 483, Ann.Cas.1914D 1306; 
Truelove v. Truelove, 86 N.E. 1018, 
172 Ind. 441, 86 N.E. 1000, 88 N.E. 516, 
43 Ind.App. 734, 27 L.R.AN.S. 220, 139 
Am.S.R. 404; People’s Trust & Sav- 
ings Bank v. Hennessey, (App.) 153 
N.E. 507 [superseding 149 N.E. 365]. 


Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. v. Wilson’s Adm’r, 171 S.W. 430, 
161 Ky. 640 [error dism 36 S.Ct. 724, 
241 U.S. 698, 60 L.Ed. 1239]. 


Mass.—National Fire Ins. Co. v. 
Goggin, 166 N.E. 758, 267 Mass. 430. 


Miss.—Moss Point Lumber Co. v. 
Board of Sup’rs of Harrison County, 
42 So. 290, 89 Miss. 448. 


Mo.—State v. Wolfner, 2 S.W.(2d) 
589, 318 Mo. 1068; Hannibal Trust Co. 


STATUTES 


mon Law.’® 


The 


age Lae 


changes it.§8 


ly appears.°° 


v. Elzea, 286 S.W. 871, 315 Mo. 485; 
Perry v. Strawbridge, 108 S.W. 641, 
209 Mo. 621, 123 Am.S.R. 510, 16 L.R.A. 
N.S. 244, 14 Ann.Cas. 92. 


Nev.—Nevada Cornell Silver Mines 
v. Hankins, 279 P. 27, 51 Nev. 420. 


N.Y.—Waters v. Gerard, 82 N.E. 143, 
189 N.Y. 302; Riggs v. Palmer, 22 N.E. 
Se dad IN ave 506s 12. Arm-SsR 819.5: T. 
R.A. 340, 23 Abb.N.Cas. 452; Howe v, 
Peckham, 10 Barb. 656, 6 How.Pr. 229, 
1 CodeRep.N.S. 381; People v. Sim- 
mons, 226 N.Y.S. 397, 130 Misc. 821. 


N.C.—Kearney v. Vann, 70 S.E. 747, 
154 N.C. 311, Ann.Cas.1912A 1189. 


Ohio.—State v. Sullivan, 90 N.E. 
146, 81 OhioSt. 79, 26 L.R.A.N.S. 514, 
18 Ann.Cas. 139; Sharp v. Sharp, 22 
OhioCir.Ct.N.S. 427; De Fernando v. 
Bowers, 21 OhioN.P.N.S. 49, 54 [cit 
Cyc]; Gallagher v. River Furnace, 
etc., Co., 2 OhioN.P.N.S. 661. 


Pa.—March v. Philadelphia & West 
Chester Traction Co., 132 A. 355, 285 
ee ss Corry Bank v. Childs, 31 Leg. 

nt. 309. 


Tenn.—Snyder v. McEwen, 
W. 434, 148 Tenn. 423. 


Vt.—Carpenter v. Central Vermont 
Ry. Co., 80 A. 657, 84 Vt. 588; State v. 
Central Vermont R. Co., 71 A. 198, 
81 Vt. 459, 21 L.R.A.N.S, 949. 


Va.—Keister’s Adm’r v. Keister’s 
rea 96 S.E. 315, 123 Val157;\1 A.L.R. 
439. 


Wash.—In re Tyler’s Estate, 250 P. 
456, 140 Wash. 679, 51 A.L‘'R. 1088. 


Eng.—Swanton v. Goold, 9 Ir.C.L. 
234; Miles v. Williams, 1 P-Wms. 252, 
24 Reprint 375. 


[a] Rule applied.—(1) Where a 
statute provides that any person com- 
mitting certain acts shall be guilty of 
larceny, it does not dispense with the 
common-law rule requiring the exist- 
ence of a criminal intent as a neces- 
sary element of guilt. Bradley v. Peo- 
ple; aR 7183528. Colo. 599/212) Al 
though the descent and°* distribution 
of property is governed entirely by 
statute, the common law may be con- 
sidered in construing them. Truelove 
v. Truelove, 86 N.E. 1018, 172 Ind. 441, 
86 N.E. 1000, 43 Ind.App. 734, 88 N.E. 
516, 27 L.R.A.N.S. 220, 139. Am:S.R. 
404. 


[b] Federal statute.—Where there 
is no statutory provision to guide it, 
a federal statute must be construed 
with reference to the common law 
existing prior to the Declaration of 
Independenee, there being no federal 
common law. United Copper Secur- 
ities Co. v. Amalgamated Copper Co., 
232 F. 547,-146 C.C.A. 532. 


[e] Foreign statute-—Where no 
cases are produced interpreting the 
foreign law requiring solemnization 
of marriage, the statute, if relevant, 
must:‘be construed in the light of the 
applicable common law. In re Smith’s 
Hstate, 242 N.Y.S. 464, 136 Misc. 863. 


87. U.S.—Cumberland Tel., etc., Co. 
v. Kelly, 87 C.C.A. 268, 160 F. 316, 


256 S. 
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In ease of ambiguity, statutes are to 
be construed with reference to the principles of 
the common Jaw in force at the time of their pas- 
and this rule applies whether the statute 
is merely declaratory of the common law’? or 
Words used in a statute which have 
a definite and settied meaning at common law are 
presumed to be employed in the same sense, and 
will be so construed®® unless a contrary intent clear- 
So, where the legislature creates an 
offense and uses common-law terms, the courts may 


15 Ann.Cas. 1210. 
Cal.—Baker v. Baker, 13 Cal. 87. 


Ind.—Miles v. State, 129 N.E, 10,189 
Ind. 691. See Knight & Jillson Co. v. 
Miller, 87 N.E. 823, 172 Ind. 27, 18 
Ann.Cas. 1146 (holding that a statute 
merely declaratory of the common law 
is self-active). 


ING-YZ = eople v. Miller, 96 N. BH, 1125, 
202 N.Y. 618. 


N.D.—Reeves & Co. v. Russell, 148 
sph 654, 28 N.D. 265, L.R.A. 1915D 


Ohio.—Sharp v. Sharp, 22 OhioCir. 
Ct.N.S. 427. 


S.D.—Hallen v. Martin, 
314, 40 S.D. 343. 


“When a statute is merely declara- 
tive of the common law, or in af- 
firmance of it, and is in the general 
terms of the common law, there is no 
safer rule for its construction than 
that so well stated by Sutherland upon 
Statutory Const. § 290, that ‘the best 
construction of a statute is to con- 
strue it as near to the rule and reason 
of the common law as may be, and by 
the course which that observes in 
other cases.’’’ Cumberland Tel., etc., 
Co. v. Kelly, 87 C.C.A. 268, 160 F. 316, 
321, 15 Ann.Cas. 1210. 


88. See cases passim supra note 
86. And see infra text and notes 
93-96. 

gs9. <Ariz—McCulloch v. Western 
ee Calis Cow2315P: oo 27 Ariz. 
r3) 


Ind.—Truelove v. mpustove: 86 N.E. 
1018, 172 Ind. 441, 86 N.E. 1000, 43 
Ind.App. 734, 88 N.E. 516, 27 L.R.A. 
N.S. 220, 189 Am.S.R. 404; Elmore v. 
rey 123 N.E. 248, 70 Ind.App. 


167 N.W. 


N.Y.—In re Green’s Estate, 168 N.Y,- 
S. 364, 102 Mise. 45 [rev on other 


| grounds 171 N.Y.S. 494, 184 App.Div. 


376]; In re Watson, 148 N.Y.S. 902, 86 
Mise. 588, 12 Mills 354 [aff sub nom. 
In re Hoffman’s Will, 150 N.Y.S. 776, . 
165 App.Div. 252, 14 Mills 182, rev 109 

N.E. 86, 215 N.Y. 209]. 


Pierre vy. Turrentine, 30 N.C. 
Us 


Ohio.—Morrow v. Whittler, 25 Ohio 
N.P.N.S. 85. 


Okl.—Welty v. U. S., 76 P. 121, 14 
Okl. 7. 


Tenn.—Lively v. American Zine Co. 
Saas ec 191 S.W. 975, 187 Tenn. 
261. 


{a] Illustration.—Where, in Acts 
(1915) ¢ 169 § 27, regarding appliances 
in mines, the word “safe” is followed 
by special provisions as to other 
points not covered by such _ special] 
provisions, the common-law meaning 
of the word will control. Lively v. 
American Zine Co. of Tennessee, 191 
S.W. 975, 137 Tenn. 261. 


Ccomnion-law words and phrases as 
technical terms see supra § 578. 


90. McCulloch v. Western Land, 
etc., Co., 231 P. 618, 27 Ariz. 154; In re 
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look to the common law for the true meaning of the 
terms used,°! and, if it is a common-law offense, 
may seek aid from common-law definitions of the of- 
fense, where it is not clearly defined in the statute.°? 
Statutes are not to be understood as effecting any 
change in the common law beyond that which is 
clearly indicated,®? either by express terms®* or 
by necessary implication from the language used,°° 
although it has been held that the court must as- 
sume that the legislature knew the existing law, 
and that its purpose in enacting the statute was 
But the policy of 
the common law cannot be invoked to change the 
meaning of a clear and unambiguous statute,®°’ nor 
can definitions recognized by the common law be 
invoked where the legislature has, by express enact- 
ment, defined terms used in a statute.°® 


to make some change therein.°® 


Green’s Est., 168 N.Y.S. 364, 102 Misc. 
45 [rev on other grounds, 171 N.Y.S. 
494, 184 App.Div. 376]; Lively v. 
American Zinc Co. of Tennessee, 191 
S.W. 975, 187 Tenn. 261. 


91. U.S. v. Trans-Missouri Freight 
Assoc., 7C.C.A. 15, 58 F. 58, 67, 24 LR. 
A. 73 [rev on other grounds 17 S.Ct 
540, 166 U.S. 290, 41 L.Ed. 1007]. 


92. U.S. v. Trans-Missouri Freight 
Assoc., supra; Adamson v. New York, 
80 N.E. 937, 188 N.Y. 255, 117 Am.S.R. 
868, 10 L.R-A.N.S. 925, 11 Ann.Cas. 
183; People v. Most, 27 N.E. 970, 128 
N.Y. 108, 26 Am.S.R. 458, 8 N.Y.Cr. 
273. 


93. Cal.—In re Elizalde’s Estate, 
188 P. 560, 182 Cal. 427. 


' Ky.—Alfrey v. Shouse, 173 S.W. 792, 
163 Ky. 333. 


. La.—Marinoni v. Levy, 9 La.A. (Or- 
leans) 253. 


Mda.—Keech v. Baltimore, etc., R. 
Co., 17 Md. 32; Hooper v. Baltimore, 
12 Md. 464. 


N.Y.—Rosin v. Lidgerwood Mfg. 
Co., 86 N.Y.S. 49, 89 App.Div. 245; 
Barry .v. Port Jervis, 74 N.Y.S. 104, 64 
App.Div. 268; Briggs v. Todd, 59 N.Y. 
S. 23, 28 Misc. 208; McCredie v. Buf- 
falo, 2 How.Pr.N.S. 336. 


- N.D.—Reeves v. Russell, 148 N.W. 
654, 28 N.D. 265; L.R.A.1915D 1149. 


- Vt.—State v. Hildreth, 74 A. 71, 82 
Vt. 382, 24 L.R.A.N.S. 551, 137 Am.S.R. 
1022, 18 Ann.Cas. 661. 


Va.—Keister’s Adm’r v. Keister’s 
Ex’rs, 96 S.H. 315. 


Wash.—Irwin v. Rogers, 157 P. 690, 
-91 Wash. 284, L.R.A.1916E 1130. 


Can.—Gordon v. Hebblewhite, 
[1927] 1 Dom.L.R. 817. 


[a] Remedial statutes are pre- 
sumed to provide remedies in addition 
to those which existed at common law, 
unless a clear intent is expressed to 
make the statutory remedy exclusive. 
Rosin v. Lidgerwood Mfg. Co., 86 N. 
Y.S. 49, 89 App.Div. 245. See general- 
ly infra § 657. 


94. U.S.—Cumberland Tel., etc., 
Co, v. Kelly, 160 F.. 316, 87 C,C.A. 268, 
15 Ann.Cas. 1210. 


Ill. Cadwallader vy. Harris, 76 \Ill. 
370; Mygatt v. Southern Coal, ete., 
Co., 180 Ill.App. 150; Davis v. Ab- 
stract Constr. Co., 121 Ill.App. 121; 
Brown vy. Rouse, 116 Ill.App. 513. 


Ind.—Chicago & BE. R. Co. v. Lud- 
dington, 93 N.E. 278, 175 Ind, 35 [den 
reh 91 N.E. 939, 175 Ind. 35]. 


Iowa.—Goodwin yv. Thompson, 2 


STATUTES 


law. 


Law.® 


Greene 329. 


Ky.—Grimes v. Central L. Ins. Co., 
188 S.W. 901, 172 Ky. 18; Cincinnati, 
ete., R. Co. v: Wilson, 171 S.W. 430, 
161 Ky. 640, 643 [error dism 36 S.Ct. 
724, 241 U.S. 693, 60 L.Ed. 1239, and 
City @ yon. 


N.Y.—Tompkins v. Hunter, 43 N.E. 
532, 149 N.Y.-117; Peo. v. Hall, 80 N. 
Y. 117; Rosin v. Lidgerwood Mfg. 
Co., 86 N.Y.S. 49, 89 App.Div. 245; 
Tompkins v. Penn Yan First Nat. 
Bank, 18 N.Y.S. 234. 


N.D.—Reeves v. Russell, 148 N.W. 
654, 28 N.D. 265, L.R.A.1915D 1149. 


Ohio.—State v. Sullivan, 90 N.E. 
146, 81 OhioSt. 79, 26 L.R.A.N.S. 514, 
18 Ann.Cas, 139; Di Fernando v. Bow- 
ers, 21 OhioN.P.N.S. 49. 


Pa.—in re Fox, 11 Pa.Dist.&Co. 
129. 


vt.—State v. Hildreth, 74 A. 71, 82 
Vt. 382, 187 Am.S.R. 1022, 24 L.R.A. 
N.S. 551, 18 Ann.Cas. 661. 


Eng.—River Wear Com’rs v. Adam- 
son, 2 App.Cas. 743; Reg. v. Wimble- 
don. Local Bd., 8 Q.B.D. 459; Rendall 
Va Blair, 46.5 Ch.D. 139: Arthur” vi 
Berea at 11 Mod. 148, 88 Reprint 


Sask.—Kruse v. 
Sask.L. 274. 


Romanowski, 3 


Austr.—Hocking v. Western Aus-. 


tralian Bank, 9 Austr.C.L.R. 738. 


[a] “It is a sound principle to be 
applied in the construction of all acts 
altering the common law, that they 
are to be taken to alter it only so 
far as necessary to give effect to the 
express provisions of the act.’’ Hock- 
ing v. Western Australia Bank, 9 
Austr.C.L.R. 738, 746. 


95. U.S.—Johnson yv. Southern Pac. 
Co., 117 F. 462, 54 C.C.A. 508 [rev on 
other grounds 25 S.Ct. 158, 196 U.S. 1, 
49 L.Ed. 363]. 


D.C.—McCarthy v. McCarthy, 20 
App.D.C, 195 [error dism 23 S.Ct. 850, 
189 U.S. 515, 47 L.Ed. 925]. 


Ill.—Chicago, ete., R. 
73, N.E..770, 214 Tll. 421 
App. 75]. 


Ind.—Chicago, etc., R. Co. v. Luad- 
Bed Bs 91 N.E. 939, 93 N.E. 273, 175 
nd. 85: 


Ky.—Grimes vy. Central Life Ins. 
Co., 188 S.W. 901, 472 Ky. 18; Cincin- 
nati, N. O. & T. P. Ry. Co. v. Wilson’s 
Adm’r, 171 S.W. 430, 161 Ky. 640 [er- 
ror dism 36 S.Ct. 724, 241 U.S. 693, 
60 L.Ed. 1239, and cit Cyc]. 


N.Y.—Peo. v. Hall, 80. NvY. 117; 
Graves Hl. Co. v. Callanan, 42 N.Y.S. 


v. Peo. 


Co. ‘ 
[aff 114 Ill. 


[§§ 617-618 


Law merchant,®® as it existed at the time a ne- 
gotiable instrument statute was enacted,’ and the 
discussions of the law merchant by textbook writ- 
ers,2 may be referred to in determining the mean- 
ing of the statute, and such statute, if practica- 
ble, will be so construed as to harmonize with the 
previously existing common law.? 


Ecclesiastical law. Statutes that relate to mat- 
ters formerly governed by the ecclesiastical law of 
England are to be construed with reference to such 


[§ 618] ¢.. Construction with Reference to Civil 
In those states or countries whose jurispru- 
dence is based on the civil, rather than on the com- 
mon, law, statutes will be construed with reference 
to the principles of the civil law,’ and the construc- 


930, 11 App.Div. 301. 


Ohio.—State v. Sullivan, 90 N.E. 
146, 81 OhioSt. 79, 26 L.R.A.N.S. 514, 
18 Ann.Cas. 139. 


Pa.—Keim v. Reading, 32 Pa.Super. 
613; In re Fox, 11 Pa.Dist.&Co, 129. 


R.J.—Langlois v. Dunn Worsted 
Mills, 57 A. 910, 25 R.I. 645. 


Wis.—Byington v. Merrill, 88 N.W. 
26, 112 Wis. 211. 


Eng.—Reg. v. Harrald, L.R. 7 Q.B. 
361; Ash v. Abdy, 3 Swanst. 664, 36 
Reprint 1014. 


96. Reed v. Goldneck, 86 S.W. 1104, 
112 Mo.App. 310. 


97. Voorhies v. Faust, 189 N.W. 
1006, 220 Mich. 155, 27 A.L.R. 706; Ex 
p. Mansell, 141 S.W. 31, 237 Mo. 309; 
oe p. Welborn, 141 S.W. 31, 237 Mo. 


[a] In California Civ. Code § 5 
provides that the provisions of the 
code, “so far as they are substantial- 
ly the same as... . the common 
law,” must be construed as contin- 
uations thereof and not as new enact- 
ments. Under this provision it was 
held that § 1927,-by which a letting 
on hire implies a covenant for quiet 
enjoyment of the thing hired during 
the term of the hiring, was not sub- 
ject to the common-law exception 
that an implied covenant for quiet en- 
joyment binds the hirer only for the 
duration of the hirer’s estate, since 
the provisions of § 1927 on this point 
were not “substantially the same” as 
the common law. Baranov vy. Scud- 
der, 170. P. 1122, 177 Cal. 458. 


98. Knudson y. Jackson, 183 NW. 
391, 191 Iowa 947. 


99. See Common Law § 11. 

1. Wettlaufer v. Baxter, 125 S.W. 
741, 137' Ky. 362, 26 L.R.A.N.S. 804; 
Marinoni v. Levy, 9 La.A. (Orleans) 
253; Simpson vy. First Nat. Bank of 
Roseburg, 185 P. 918, 94 Or. 147. 

2. Simpson v. First Nat. Bank of 
Roseburg, supra. 

3. Wettlaufer v. Baxter, 125 S.W. 
741, 137 Ky. 362, 26 L.R.A.N.S. 804; 
per nge v. Levy, 9 La.A. (Orleans) 


4 See Common Law § 10. 
“Ecclesiastical law” 19 C.J. p 1010. 


5. Hawkins vy. Hawkins, 86 N.E. 
468, 193 N.Y. 409, 127 Am.S.R. 979, 19 
L.R.A.N.S. 468, 15 Ann.Cas,. 371. 


6 “Civil law” 11 C.J. p 795. § 
also Modern Civil Law § L. Ss 

7. Berio v. Gay, 272 F. 404; Nix- 
on v. Piffet, 16 La.Ann. 379; Saul v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 618-619] 


tion of the civil law by courts® 
may be consulted. 


[§ 619] d. Construction with Reference to Other 
Statutes—(1) In General. It is a general rule that, 
where a statute is uncertain and on its face sus- 
ceptible of more than one construction, the court 
may look to prior and contemporaneous statutes 
to determine its meaning,!® but the rule is to be 
restricted to cases where the statute in question 
is really doubtful; if the statute is clear on its 
face, prior statutes may not be consulted to create 
So, in construing a particular 
statute, the court may take into consideration other 
statutes relating to the same subject 


an ambiguity.1} 


His Creditors, 5 Mart.N.S. (La.) 569, 
6 Am.D. 212; Beals y. Ares, 185 P. 
80, 25 N.M. 459. 


[a] In construing statutes of Por- 
to Rico, analogies are to be sought in 
the law of Spain and in the cfvil law, 
and not in the common.law. Berio v. 
Gay, 272 F. 404. 


[b] As statutes in force in New 
Mexico regulating property rights of 
‘husband and wife were patterned aft- 
er the civil law of Spain and Mexico, 
the courts of New Mexico would look 
to the civil law for the purpose of in- 
terpreting and expounding statute. 
Mings vy. Hering, 193 P. 497, 26 N.M. 


425; Beals v. Ares, 185 P. 780, 25 N.M. 


459 


[c] In Texas, Mexican laws should 
be given force equal to that given 
Texas statutes, in construing sov- 
ereign’s reservation of title to river 
beds. State v. Grubstake Inv. Ass’n, 
297 S.W. 202, 117 Tex: 53 [rev (Civ. 
App.) Grubstake Inv. Ass’n v. State, 
272 S.W. 527]. 


8. Watson v. Feibel, 71 So. 585, 139 
La. 375. 


9. Watson y. Feibel, supra; Bomil- 
lerse v. Gonzales, 17 Porto Rico 1084. 


[a] Civil code of Porto Rico may 
be aided in construction by reference 
1o eminent Spanish commentators. 
Bomillerse v. Gonzalez, 17 Porto Rico 
1084. 


10. U.S.—Hamilton y. Rathbone, 
20 S.Ct. 155, 175 U.S. 414, 44 L.Ed. 219; 
Forlini v. U. S., 12 F.(2d) 631. 


Cal.—Grannis v. San Francisco Su- 
per. Ct., 79 P. 891, 146 Cal. 245, 106 
Am.S.R. 23. : 


Conn.—City of New Britain v. Kil- 
bourne, 147 A. 124, 109 Conn. 422. 


D.C.—Holden v. U. S., 24 App.D.C. 
318 [cert den 25 S.Ct. 796, 196 U.S. 
639, 49 L.Ed. 631]. 


Fla.—Bingham v. Sumner, 116 So. 
270, 95 Fla. 271; McCamy v. Payne, 
116 So. 267, 94 Fla. 210 [vacating on 
reh 113 So. 712, 94 Fla. 209]. 


Towa.—McKinney v. McClure, 
N.W. 354, 206 Iowa 285. 


Miss.—State v. Traylor, 56 So. 521, 
100 Miss. 544 [suggestion of error 
dee 57 So. 1]; Smith v. State, 56 So. 
179, 99 Miss. 859, 35 L.R.A.N.S. 789. 


[a] Preference over lexicological 
significance.—Significance to the use 
of the same word in other legislative 
enactments of the state may be giv- 
en preference over the definitive or 
lexicological significance of the term. 
City of New Britain v. Kilbourne, 147 
A. 124, 109 Conn, 422. 


11. U.S.—Hamilton y. Rathbone, 
40 S.Ct. 155, 175 U.S. 414, 44 L.Ed. 
219; In re Guggenheim Smelting Co., 
4126 F. 728, 61 C.C.A. 646 [rev 121 F. 
153]; Merchants’ Nat. Bank v. U. S., 


220 


and law writers® 
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matter, whether 


42 Ct.Cl. 6 [aff 29 S.Ct. 5938, 214 U.S. 
33, 53 L.Ed. 899]. 


D.C.—-Holden v. U. S., 24 App.D.C. 
318 [cert den 25 S.Ct. 796, 196 U.S. 
639, 49 L.Hd. 631). 


Fla.—Bingham v. Sumner, 116 So. 
270, 95 Fla: 271; McCamy v. Payne, 
116 So. 267, 94 Fla. 210. 


Iowa.—Iowa Electric Co. v. Scott, 
220 N.W. 333, 206 Iowa 1217; Mc- 
Kinney v. McClure, 220 N.W. 354, 206 
Towa 285; Jones y. School Board, 118 
N.W. 265, 140 Iowa 179. 


Miss.—State v. Traylor, 56 So. 521, 
100 Miss. 544 [suggestion of error 
den 57 So. 1]; Smith v. State, 56 So. 
179, 99 Miss. 859, 35 L.R.A.N-S. 789. 


N.Y.—In re Union Bank of Brook- 
lyn, 133 N.Y.S. 62, 147 App:Div. 593 
{rev on other grounds 97 N.E. 737, 204 
INV aioe 


A Statutes in pari materia see infra 
620. 


12. See infra § 622. 


13. See infra § 620. 


14. U.S.—Stockyards Loan Co. v. 
Nichols,, 243 F. 511, 156 C.C.A. 209. 


Fla.—Jerome H. Sheip Co. v. Amos, 
130 So. 699. 


Ill.—Peo, v. Day, 152 N.E. 495, 321 
Tll. 552; Chicago, etc., R. Co. v. Doyle, 
102 N.E. 260, 258 Ill. 624. 


Ind.—Haynes Automobile Co. v. 
Kokomo, 114 N.E. 758, 186 Ind. 9; 
Stout v. Board of Commissioners, 8 
N.E. 222, 107 Ind. 343. 


Iowa.—Drazich v. Hollowell, 223 N. 
W. 253, 207 Iowa 427. 


Md.—Applestein v. Osborne, 143 A. 
666, 156 Md. 40. 


Mo.—E. R. Darlington Lumber Co. 
v. Missouri Pac. R. Co., 116 S.W. 530, 
216 Mo. 658; Sales v. Barber Asphalt 
Pav. Co., 66 S.W. 979, 166 Mo. 671; 
State v. Summers, 44 S.W. 797, 142 
Mo. 586;. St. Louis v. Howard, 24 S. 
W. 770, 119 Mo. 41; Williams v. St. 
Louis-San Francisco Ry. Co., (App.) 7 
S.W.(2d) 392; State ex rel. and to Use 
of Ray v. Paragould & S. HE. Ry. Co., 
235 S.W. 499, 208 Mo.App. 600. 


Mont.—Fergus Motor Co. v. Soren- 
son, 235 P. 422, 73 Mont. 122. 

N.Y.—Smith v. Peo., 47 N.Y. 330. 

N.D.—Grabow v. Bergeth, 229 N. 
W. 282, 59 N.D. 214. 


Okl.—Blevins v. W. A. Graham Co., 
182 P. 247, 72 Okl. 308. 


R.I.--State v. Beck, 43 A. 366, 21 R. 
I. 288. 


Vt.— Whitcomb v. Rood, 20 Vt. 49. 
Va.—Bowe v. Richmond, 64 S.E. 51, 
109 Va. 254. 


15. Sunset Pacific Oil Co. v. Los 
Angeles & S. L. R. Co., (Cal.) 290 P. 
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passed at the same session of the legislature,!? or 
at prior or subsequent sessions,!* and will sometimes 
consult statutes on cognate subjects, although not 
strictly in pari materia.1* 
another dissimilar statute are not persuasive,!® and 
the rule is generally held inapplicable to statutes 
not in pari materia,!® 
struction of a private statute is in question, in 
which case resort cannot be had to any other pri- 
vate act not relating to the same parties and the 
same subject matter.17 
words in one statute may be determined by refer- 
ence to another in which the same words have been 
used in a more obvious sense;!® although it does 


But the provisions of 


especially where the con- 


The meaning of doubtful 


434. 


[a] Illustration.—Provisions of 
the Interstate Commerce Act regard- 
ing recovery of excessive freight 
charges are not persuasive in constru- 
ing the Public Utilities Act of Cali- 
fornia, the provisions being dissimi- 


lar. Sunset Pacific Oil Co. v. Los An- 
pelos & 8... tR.7Co.37 (Galt) 2 9804P: 
16. U.S.—State v. State, 26 S.Ct. 


408, 202 U. S. 1, 50 L.Ed. 913; United 
States v. Colorado, ete., R. Co.,-157 F. 
B21, 80 CCAS 2 15 La ReACNES» loge 
13 Ann.Cas. 893; Pargoud’s Case, 4 
(Gite Be ey 


Cal.—Ahern vy. Livermore Union 
High School Dist., 284 P. 1105, 208 
Cal. 770 [superseding op (Cal.App.) 
279 P. 1032]; Union Iron Works v. 
Industrial Acc. Commission of Cali- 


fornia, 210 P. 410, 190 Cal. 33. 


Ga.—Central R. Co. v. Hamilton, 71 
Ga. 466. 


Kan.—Board of Com’rs of Greeley 
comnts v. Davis,.160 P. 581, 99 Kan. 


Ay odin tn v. Aichinson, 7 How.Pr. 


N.C.—Avery v. Brantley, 131 S.E. 
721, 191 N.C. 396. But see McCul- 
lough v. Scott, 109 S.E. 789, 182 N.C. 
865 (holding that a statute is to be 
construed in its relation to other laws 
as part of a general and uniform sys- 
tem of jurisprudence in connection 
with other statutes on the same or 
cognate subjects, or even on different 
subjects). 


Utah.—Utah Nat. Bank y. Nelson, 
111 P. 907, 38 Utah 169. 


senynaes in pari materia see infra 
620. 


§ 

17. United Soc. v. Eagle Bank, 7 
Conn. 456; Thomas v. Mahan, 4 Me. 
513,516. 


“There is a manifest distinction 
between a public statute, which is of 
universal concernment and obligation, 
and prescribes a rule of action to all, 
and a grant by the legislature, or a 
private act, granting certain charter- 
ed privileges to’ individuals; or to be 
executed by persons appointed for the 
purpose, and under bond for their 
fidelity.” Thomas v. Mahan, supra. 


[a] “Private acts of the legisla- 
ture, conferring distinct rights on 
different individuals, which never can 
be considered as being one statute, or 
the parts of a general system, are not 
to be interpreted by a mutual refer- 
ence to each other. As well might a 
contract between two persons be con- 
strued by the terms of another con- 
tract between different persons.” 
United Soc. v. Hagle Bank, 7 Conn. 
456, 470. 


18. Ill.—Purtell v. Phila(flelphia & 
Reading Coal & Iron Co. 99 N.E. 
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not necessarily follow that the words have the same 
meaning in the two statutes, as they may have been 
used in entirely different senses;1® and ordinarily 
the meaning of words is not to be fixed by their 
use in totally unrelated statutes.?° 

Where two statutes are 
in apparent conflict, they should be so construed, 
if reasonably possible, as to allow both to stand 


Conflicting statutes.?1 


899, 256 Ill. 110, 43 L.R.A.N.S. 1938, 
Ann.Cas.1913E 335 [aff 167 I11.App. 
125i]. 

Iowa.—Eckerson v. Des Moines, 115 
N.W. 177, 137 Iowa 452. 


Mo.—Kelly v. Thuey, 45 S.W. 300, 
148 Mo. 422. 


N.D.—Grabow v. Bergeth, 229 N.W. 
282, 59 N.D. 214; Great Northern Ry. 
Co. v. Ward County, 208 N.W. 768, 
54 N.D. 75. E 


Vt.—Whitcomb v. Rood, 20 Vt. 49. 


Va.—Karabalis v. E. I. Du Pont de 
Nemours & Co., 105 S.E. 755, 129 Va. 
151. 


Use of same word in statutes in 
pari materia see infra § 620. 


19. U.S.—Louisville, etc., R. Co. v. 
Gaines, 3 F. 266, 2 Flipp. 621. 


Ala.—City of Mobile vy. Harker, 85 
So. 425, 204 Ala. 26. 


Ky.—Commonwealth v. Phoenix 
Hotel Co., 162 S.W. 8238, 157 Ky. 180. 


Wis.—Rupp y. Swineford, 40 Wis. 
28. 


Eng.—Spencer v. Metropolitan Bd. 
of Works, 22 Ch.D. 142. 


20. U.S. v. Sischo, 270 F. 958 [aff 
262 F. 1001, cert gr 41 S.Ct. 624, 256 
U.S. 688, 65 L.Ed. 1172, aff 43 S.Ct. 
88, 260 U.S. 697, 67 L.Ed. 469, and rev 
43 S.Ct. 511, .262 U.S. 165, 67 L.Ed. 
925]. 

[a] State and federal statutes.— 
The definition in the Bankruptcy~ Act 
(Comp. St. §§ 9585-9656) of “sale and 
transfer,’ as used therein, does not 
govern, in bankruptcy proceedings, 
the construction to be placed on those 
words as used in state statute seek- 
ing to prevent bulk sales. Inre Gary, 
281 F. 218. 


21. Conflicting provisions in same 
statute see supra § 596 


22. Ala—Gulf States Steel Co. v. 
Justice, 87 So. 211, 204 Ala. 577. 


Cal.—O’Brien v. United Bank & 
Trust Co. of California, 279 P. 1048, 
100 Cal.App. 325. 


Ind.—State v. Smith, 59 Ind. 179. 


La.—Baton Rouge Sash & Door 
Works v. Burkes & Haley, 8 La.App. 
654. 

Mo.—Kane v. Kansas City, etc., R. 
Co., 20 S.W. 5382, 112 Mo. 34. 


N.Y.—Davis v. Supreme Lodge K. 
H., 58 N.E. 891, 165 N.Y. 159; Kirby 
v. State, 125 N.Y.S. 742, 68 Misc. 626. 


Ohio.—Klein v. City of Cincinnati, 
168 N.E. 549, 83 OhioApp. 137. 


Pa.—Gring v. Sinking Spring “Wa- 
ter Co., 3 Pa.Dist.&Co. 343. 


Porto Rico.—Peo. vy. Sugar Co., 32 
Porto Rico 5. 


Tex.—Fleming-Stitzer Road Bldg. 
Co. v. Chastain, (Civ.App.) 241 S.W. 
619; Mitchell v. Hancock, (Civ.App.) 
196 S.W. 694; Williams vy. Keith, (Civ. 
App.) 111 S.W. 1056, 112 S.W. 948; 
Williams vy. State, 107 S.W. 1121, 52 
WPex.@ry 3 i,k. : 
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enactment will 


Wis.—State v. Bently, 158 N.W. 306, 
163 Wis. 632. 


See also infra §§ 620-623, 639, 648. 


23. U.S.—Mobile Sav. Bank y. Pat- 
eniza easel Sheu sia \ 


Ariz.—Willard y. Hubbs, 248 P. 32, 
30 Ariz, 417. 


Ind.—State v. Smith, 59 Ind. 179. 


Porto Rico.—Elias vy. Banco Popu- 
lar, 28 Porto Rico 488. 


Wis.—Jones v. Broadway Roller 
Rink Co., 118 N.W. 170, 1386 Wis. 595, 
19 L.R.A.N.S. 907. 


See also infra §§ 620-623, 639, 648. 


Implied repeal by later inconsist- 
ent act see supra § 514. 


24. Cal.—Old Homestead Bakery 
v. Marsh, 242 P. 749, 75 Cal.App. 247, 
258 [quot Cyc]. 


Conn.—United Soc. v. Eagle Bank, 
7 Conn, 456. 


Ill.—Peo. v. Wallace, 126 N.E. 175, 
291 Ill. 465; Penniman v. Bennett, 224 
Tll.App. 53. 


Ind.—State vy. Gerhardt, 44 N.E. 
469, 145 Ind. 439, 33 L.R.A. 313. ‘ 


Mo.—State v. Davis, 284 S.W. 464, 
314 Mo. 3738, 388 [quot Cyc]; Sales v. 
Le Mas ae Co., 66 S.W.. 979, 166 
Lo. 671. 


Mont.—Putnam v. Putnam, 282 P. 
855, 86 Mont. 135, 142 [cit Cyc]. 


N.Y.—Peo. v. Sisson, 118 N.E. 789, 
222 N.Y. 387; Smith v. Peo., 47 N.Y. 
330, 1 Cow.Cr. 469; Plummer vy. Mur- 
ray, 51 Barb. 201; Peo. v. New York 
Cent. R. Co., 25 Barb. 199; Waterford, 
etc., Turnp. v. Peo., 9 Barb. 161; Peo. 
v. Aichinson, 7 How.Pr. 241. 


Ohio.—Myers v. Ensign Motor Co., 
21 OhioN.P.N.S. 177. 


Okl.—Jefferson v. Cook, 155 P. 852, 
53 Okl. 272 [aff 38 S.Ct. 516, 247 U.S. 
288, 62 L.Ed. 1117]; Ratliff v. FPlee- 
ner, 148 P. 1051, 43 Okl. 652 [quot 
Cyc]; De Graffenreid v. Iowa Land, 
etc., Co., 95 P. 624, 20 Okl. 687. 


Vt.—Highgate vy. State, 7 A. 898, 59 
VES OF 


Wash.—Paltro wv. AXtna Casualty, 
ete., Co., 204 P. 1044, 119 Wash. 101, 
106 [quot Cyc]; State v. Superior Ct., 
ie a 827, 105 Wash. 676, 679 [quot 

ye]. 3 


W.Va.—State v. Wirt County Ct., 
59 S.E. 884, 981, 63 W.Va. 230. 


And see cases infra this note, 


“The word par must not be con- 
founded with the term similis. It is 
used in opposition to it, as in the ex- 
pression ‘magis pares sunt quam 
similes’; intimating not likeness 
merely, but identity. It is a phrase 
applicable to the public statutes or 
general laws, made at different times, 
and in reference to the same subject.” 
United Soc. v. Eagle Bank, 7 Conn. 
456, 469. 


[a] Consistent statutes relating 
to the same subject are called stat- 
utes in pari materia. Peo. y. Cleve- 
land, etc., R. Co., 138 N.E. 196, 306 


; [§§ 619-620 


and to give force and effect to each,?? and if it is 
not possible to reconcile them, the dates of their 


be examined in determining the 


legislative intent, and effect given to the later one.?* 


[§ 620] (2) Statutes Relating to Same Subject 
Matter—(a) In General. 
are those which relate to the same person or thing, 
or to thé same class of persons or things,?* or which 


Statutes in pari materia 


Ill. 459; Applestein v. Osborne, 143 A. 
666, 156 Md. 40; Hagerstown v. Lit- 
tleton, 123 A. 140, 148 Md. 591; Sales 
v. Barber Asphalt Pav. Co., 66 S.W. 
979, 166 Mo. 671; Carolina Discount 
Corporation y. Landis Motor Co., 129 
S.E. 414, 190 N.C. 157. 


[b] Apparent or actual confiict.— 
Statutes are considered to be “in pari 
materia” when they relate to the same. 
matter with an apparent or actual 
conflict in some or all of their pro-- 
visions. Dunlap v. Littell, 255 S.W. 
280, 200 Ky. 595. 


{c] Statutes relating to different: 
subjects cannot be in pari materia. 
U. S. v. Colorado, -ete., R. Co., 15% F.. 
a21, 85 'CiC2A. 27, 25° TEARGAGNES., 167, 
13 Ann.Cas. 893 [cert den 28 S.Ct.. 570,. 
209 U.S. 544, 52 L.Ed. 919]; Ahern v. 
Livermore Union High School Dist., 
284 P. 1105, 208 Cal. 770 [superseding 
(App.) 279 P. 1032]; State v.. Wirt 
County Ct., 59 S.E. 88, 63 W.Va, 230.: 
But see Munger v. Lemroot, 32 Wis. 
541 (holding two statutes in pari ma- 
teria, although they relate to differ- 
ent counties, being otherwise precise- 
ly similar). 

[d] Particular statutes held in- 
pari materia.—(1) Statute permit- 
ting contractor to execute bond in fa- 
vor of lienors and statute relating to 
mechanics’, laborers’ and material 
furnishers’ liens. Stewart-McGhee 
Const. Co. v. Brewster; 284 S.W. 58,. 
171 Ark. 197. (2) Highway L. § 14, 
and County L. § 25 per 6, as amend- 
ed, and Revenue Act § 121, as amend- 
ed, relating to state-aid roads and 
county taxes that maybe _ levied 
therefor. Peo. v. Cleveland, C., C. & 
St. L. Ry. Co., 188 N.E. 196, 306 Il. 
459. (3) Statutes relating to submit- 
ting proposed constitutional amend- 
ments and statutes relating to pub- 
lishing proposed amendments. State 
ex rel. State Highway Commission v. 
Thompson, 19 S.W.(2d) 642, 323 Mo. 
742. (4) Acts relating to venue gen- 
erally and acts relating to venue of 
actions against corporations. State 
ex rel. Columbia Nat. Bank of Kansas 
City v. Davis, 284 S:W. 464, 314 Mo. 
373. (5) Statute defining cruelty and 
statute relating to absence because of 


cruelty as desertion. Putnam vy. 
Putnam, 282 P. 855, 86 Mont. 135. 
(6) Statute requiring corporations, 


previous to the commencement of 
business, to adopt articles of incor- 
poration, and file them in the office of 
the Secretary of State, and statute 
providing for fees for receiving and 
filing articles of association. State v. 
Searle, 125 N.W. 590, 86 Neb. 259. 
(7) Statute prohibiting sheds on. piers 
and statute permitting such sheds to 
receive and discharge cargo by lessees 
of piers. Warehousemen’s Ass’n of 
Port of New York v. Cosgrove, 238 
N.Y.S. 424, 227 App.Div. 560. (8) 
Acts validating bond and act requir= 
ing submission of validating act to 
electors. Graham County v. W. K. 
Terry & Co., 138 Sim. 448, 194 N.C. 


22. (9) Act relating to the issuance. 


of marriage licenses by registers of 
deeds, and act providing a penalty for 
unlawfully issuing a license. Joyner 
v. Harris, 72 S.E. 970, 15% N.C. 295. 


(10) Statute permitting court to sus- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 620] 


have a common purpose;?° and although an act 
may incidentally refer to the same subject as an- 
other act, it is not in pari materia if its scope and 
aim are distinct and unconnected.?® 


pend execution of any order and stat- 
ute requiring municipality to pay or 
take possession of property appro- 
priated within six months. Board of 
Park Com’rs of Cleveland Metropoli- 
tan Park Dist. v. Wyman, 156 N.E. 
906, 116 OhioSt. 441. (11) Statute 
forfeiting right of foreign corporation 
to do business for failure to file state- 
ment and pay license fee and stat- 
ute prohibiting corporations from 
maintaining suit while delinquency in 
payment of fees continues. Milton- 
Freewater & Hudson Bay Irr. Co. v. 
Skeen, 247 P. 756, 118 Or. 487. (12) 
Statute authorizing city to purchase 
and own lands for sewerage system 
and statute respecting appropriating 
private property for public purposes, 
including sewerage systems. Stone 
v. City of Wylie, (Tex.Commn.App.) 
34 S.W.(2d) 842 [aff (Civ.App.) 16 S. 
W.(2d) 862]. (13) Statute respecting 
allowances for support of widow and 
minor children, and statute respect- 
ing exempt property. : 
(Tex.Civ.App.) 25 S.W.(2d) 264. (14) 
Statutes conferring on an adopted 
child the right to inherit property 
and the statute of descent and dis- 
tribution. In re Cadwell’s Estate, 
186 P. 499, 26 Wyo. 412. (15) Other 
statutes held to be in pari materia see 
cases infra notes 25, 26. 


[e].. Particular statutes held not in 
pari materia.—(1) The doctrine “in 
pari materia’ cannot be invoked to 
establish a preconcerted design by 
congress, in the several enactments 
providing for the admission, respec- 
tively, to the Union, of the states 
of Louisiana, Mississippi, and Ala- 
bama, to equalize the water frontage 
of those states on the Gulf of Mexico; 
especially in view of the fact that, 
when Louisiana was admitted into 
the Union, the territory now compos- 
ing the coast counties of Mississippi 
was not actually a part of the Missis- 
sippi territory, but was in dispute be- 
tween the United States and Spain. 
They provided for the admission of 
three separate states, and the sub- 
ject of each was not only not identi- 
cal with, but not even similar to, that 
of the others. State of Louisiana v. 
State of Mississippi, 26 S.Ct. 408, 202 
U.S. 1, 50 L.Ed 913. (2) A statute 
dealing with the liability of counties, 
municipalities, and school districts to 
the public, and another dealing with 
the liability of school districts to 
school children, not embracing the 
same subject, are not in pari materia. 
Ahern y. Livermore Union High 
School] Dist., 284 P. 1105. 208 Cal. 770 
{superseding (App.) 279 P. 1032]. 
(3) A statute applicable to several 
actions and to challenges for. cause 
therein is not in pari materia with 
one relative te challenge without 
cause in criminal actions. Peo. v. 
Aichinson, 7 How.Pr. (N.Y.) 241. 
(4) The negotiable instrument act is 
not in pari materia with the statute 
relating to mortgage foreclosure pro- 
ceedings, not relating to the same 
general subject matter. Utah Nat. 
Bank of Salt Lake City v. Nelson, 111 
P. 907, 38 Utah 169. 


25. U.S. v. Colorado, ete., R. Co., 
ABT 321, 85. C.C AY 275-15 Ts. RA:N:S. 
167; Pargoud’s Case, 4 Ct.Cl. 337. 
And see cases infra note 28. 


Central R. v. Hamilton, 71 Ga. 
461; Wheelock v. Myers, 67 P. 632, 
64 Kan. 47; Billingslea v. Baldwin, 
23 Md. 85. 
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It is a well 


27. U.S.—U. S. v. McCarl, 48 S.Ct. 
12 275° U.S. 15) 72) Lal, 130 \[afts 
(2d) 1011, 56 App.D.C. 52]; Tiger v. 
Western Inv. Co..31 S.Ct. 578, 221 U.S. 
286, 55 L.Ed. 738 [rev 96 P. 602, 21 
Okl. 630]; Converse v. U. S., 21 How. 
463, 16 L.Ed. 192 (appropriation 
laws); U. S. v. Freeman, 3 How. 556, 
11 L.Ed. 724; Good v. Derr, 46 F.(2d) 
411 [cert den 51 S.Ct. 495, 283 U.S. 
849, 75 L.Ed. 1457 mem]; Hershey 
Chocolate Co. v. McCaughn, 42 F.(2d) 
408 [eert.gr- 51. S.Ct2 81]: “UU. Si v. 
Mullendore, 35 F.(2d) 78; U. S. v. 
Phez Co., 28 F.(2d) 106 [aff 25 F.(2d) 
1011]; Bankers’ Trust Co. v. Bowers, 
295 F. 89, 31 A.L.R. 922 [rev 292 F. 
793]; Irving Bank-Columbia Trust 
Co. v. New York R. Co., 292 F. 429 [aff 
292 F. 440]; Hamilton v. Kentucky 
Distilleries & Warehouse Co., 288 F. 
326 [aff 274 F. 209]; Monroe Cider 
Vinegar & Fruit Co. v. Riordan, 280 
F. 624 Trev 274 F. 736]; Snitkin v. 
U. S., 265 F. 489; Gutschalk v. Peck, 
261 F. 212; In re Duus, 245 F. 813; 
Stockyards Loan Co. v. Nichols, 243 
F. 511, 156 C’C.A. 209; Chase v. U. S., 
238 F. 887, 152 C.C.A. 21; Kemp Lum- 
ber Co. v. Howard, 237 F. 574, 150 C. 
C.A. 456; U. S. v. Woodruff, 175 F. 
776, 99 C.C.A, 348; U.S. v. Colorado, 
ete, one Coed Sep. col, sbu CrCiA 27, 
15 L.R.A.N.S. 167, 13 Ann.Cas. 893; 
Southern R. Co. v. McNeill, 155 F. 
756; U. S. v. Trans-Missouri Freight 
Assoc: 58 E.(58, 7.C.CrA. 15, 24. LRA. 
73 [rev 17 S.Ct. 540, 166 U.S. 290, 41 
L.Ed. 1007]: The Harriet, 11 F.Cas. 


‘No. 6,099, 1 Story %51 [aff 11 F.Cas.No. 


6,100, 1 Ware 348]; -Le Roy v. Cha- 
bolla, 15 F.Cas.No. 8,267, 2 Abb. 448, 
1 Sawy. 456; Merchants’ Nat. Bank v. 
U. S., 42 Ct.Cl. 6 [aff 29 S.Ct. 593, 214 
U.S, 33; 53) Ed. 899]; U.S. v. A> W. 


Faber, Inc., 16 Cust.App 467; In re 
Frischer Co., 16 Cust.App. 191; U.S. 
v. Cronkhite Co., 9 Cust.App.’ 129; 


Vandegrift v. U. S., 9 Cust.App. 112. 


, Ala.—Doss v. State, 123 So. 231, 220 
Ala. 30, 68 A.L.R. 712 [den cert 123 
So. 237, 23 Ala.App. 168]; Acker v. 
Green, 113 So. 411, 216 Ala. 445; City 
of Birmingham v. Louisville & N. R. 
Co., 112 So. 742, 216 Ala. 178; State 
v. Torbert, 77 So. 37, 200 Ala. 663; 
Harrington v. State, 76 So. 422, 200 
Ala. 480; Railroad Commission of 
Alabama v. Alabama Great Southern 
R. Co., 64 So. 18, 185 Ala. 354, L.R.A. 
1915D 98; Meridian Life Ins. Co. v. 
Dean, 62 So. 90, 182 Ala. 127; Abing- 
don Mills v. Grogan, 52 So. 596, 167 
Ala. 146; City of Birmingham v. 
Southern Express Co., 51 So. 159, 164 
Ala. 529. 


Alaska.—Nordstrom vy. Silverlsen- 
Johnsen Min., ete., Co., 5 Alaska 210; 
In re Atkins; 5 Alaska 20. 


Ariz.—Gideon v. St. Charles, 146 P. 
925, 16 Ariz. 435. 


Ark.—Prager v. Wootton, 30 S.W. 
(2d) 845; Wilken v. Special School 
Dist. of Hazen, 29 S.W.(2d) 267, 181 
Ark. 1029; Connelly y. Lawhon, 23 
S.W.(2d) -990, 180 Ark. 964; Mer- 
chants’ Transfer, etc., Co. v. Gates, 
21 S.W.(2d) 406, 180 Ark. 96; Gra- 
vette v. Williams, 298 S.W. 886, 175 
Ark. 146: Stewart-McGhee Constr. 
Co. v. Brewster, 284 S.W. 53, 171 Ark. 
197> State v. Boney, 245 S.W. 315, 156 
Ark. 169; Thompson v. Road Im- 
provement Dist. No. 1 of Boone Coun- 
ty, 213 S.W. 386, 139 Ark. 136; Gard- 
ner v. Hughes, 206 S.W. 678; Pope v. 
City of Nashville, 199 S.W. 101, 131 
Ark. 429; Smith v. Farmers’ Bank of 
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established rule that in the construction of a par- 
ticular statute, or in the interpretation of its provi- 
sions, all statutes relating to the same subject,?* 


Newport, 188 S.W, 1167, 125 Ark. 459; 
Lonoke County v. Reed, 182 S.W. 563, 
122 Ark. 111; Board of Directors of 
St. Francis Levee v. Williford, 179 
S.W. 665, 120 Ark. 415; Benton v. 
Willis, 88 S.W. 1000, 76 Ark. 443; 
Woods v. Carl, 87 S.W. 621, 75 Ark. 
328 [aff 27 S.Ct. 99, 203 U.S. 358, 51 
L.Ed, 219]. 


Cal.—Hills v. Superior Court in and 
for Los Angeles County, 279 P. 805, 
207 Cal. 666, 65 A.L.R. 266; Ex p. 
Washer, 254 P. 951, 200 Cal. 598; Mc- 
Clure v. Riley, 243 P. 429, 198 Cal.-23; 
Grannis v. San Francisco Super. Ct., 
79 P. 891, 146 Cal. 245, 106 Am.S.R. 
23; Irelan v. Colgan, 31 P. 294, 96 Cal. 
413; Harvey v. Kern County, 290 P. 
648, 106 Cal.App. 590; Hall v. Hol- 
strom, (App.) 289 P. 668; Chilson v. 
Jerome, 283 P. 862, 102 Cal.App. 635; 
In re Wright’s Estate, 277 P. 372, 98 
Cal.App. 633; Old Homestead Bakery 
v. Marsh, 242 P. 749, 76 Cal.App. 247, 
258 [quot Cyc]; McGrath v. Kaelin, 
225 P. 34, 66 Cal.App. 41; Peo. v. 
Kings County Development Co., 191 
P. 1004, 48 Cal.App. 72; Cohn -y. Is- 
enseé,. 188° P. 1279, 945) CakApp.: 538i 
Reed Orchard Co. v. Superior Court 
in and for Yolo County, 128 P. 9, 18, 
19 Cal.App. 648; Peo. v. Earl, 124 P. 
887, 19 Cal.App. 69. 


Colo.—Woodmen of the World v. 
McCue, 294 P. 947, 88 Colo. 209; Peo. 
v. Board of Commissioners, 281 P. 117, 
86 Colo. 249; Denver City Tramway 
Co. v. Kennedy, 117 P. 167, 50 Colo. 
Hee Hart -v. Hart,.73 P. 35,31 Colo: 


Conn.—Connelly v. Bridgeport, 1382 
A. 690, 104 Conn. 238. 


Del.—State  v. 
Sess.) 144 A. 867; 
90 A. 220, 28 Del. 40. 


D.C.—Joy Floral Co. v. Commis- 
sioner of Internal Revenue, 29 F.(2d) 
865, 58 App.D.C. 277; Sanford v. San- 
ford, 286 F. 777, 52 App.D.C. 315; Cal- 
vert v. Terminal Taxicab Co., 48 App. 
D.C. 119. 


Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla. 206; St. Petersburg v. Pinellas 
County Power Co., 100 So. 509, 87 Fla. 
315; State v. Beardsley, 94 So. 660, 
84 Fla. 109; State v. Burr, 84 So. 61, 
79 Fla. 290; State v. Sheats, 74 So. 
638, 73 Fla. 176, 544; State v. John- 
son, 72 So. 477, 71 Fla. 363; Stewart 
v. De Land-Lake, ete., Dist., 71 So. 42, 
71 Fla. 158; Peninsular Industrial Ins. 
Co. v. State, 55 So. 398, 61 Fla. 376; 
Curry v. Lehman, 47 So. 18, 55 Fla. 
847; State v. McMillan, 45 So. 882, 55 
Fla. 246, 254; Mitchell v. Duncan, 7 
Fla. 13; Bryan v. Dennis, 4 Fla. 445. 


Ga.—Tribble v. State, 148 S.E. 593, 
168 Ga. 699; Decatur County v. Pray- 
tor, Howton & Wood Contracting Co., 
137 S.E. 247, 163 Ga. 929 [answers to 
certified questions conformed to 137 
S.E. 918, 36 Ga.App. 611]; Palmer v. 
Phinizy, 107 S.BH. 852, 151 Ga. 589; 
George v. Board of Education, 33 Ga. 
344; Harrison v. Walker, 1 Ga. 32. 


Hawaii.Sakakihara v. Sakakihara, 
26 Hawaii 89; In re Pringle, 22 Ha- 
waii- 589 (under statute). 


Idaho.—In re Rothchild’s Hstate, 
283 P. 598, 48 Idaho 485 [cert den 
Falk v. State of Idaho, 50 S.Ct. 409, 
281 U.S. 757, 74 L.Ed. 1167]; Boise 
Payette Lumber Co. v. Sharp, 264 P. 
665, 45 Idaho 611; State v. Dunbar, 230 
P. 33, 39 Idaho 691; Cook v. Massey, 
220 P. 1088, 38 Idaho 264, 85 A.L.R. 


Larimore, (Gen. 
State v. Donovan, 
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200; Achenbach v. Kincaid, 140 P. 529, 
25 Idaho 768; Barton v. Moscow In- 
dependent School Dist. No. 5, 29 WP. 
48, 3 Idaho 270. 


Ill.— People v. Franklin Nat. Ins. 
Co. of New York, 175 N.H. 431, 3438 
Ill. 386; Geneseo v. Shearer, 157 N.E. 
28, 326 Ill. 82; Peo. v. Day, 152 N.H. 
495, 321 Ill. 552; Peo. v. Cleveland, 
ete., R. Co., 188 N.E. 196, 306 Ill. 459; 
Fowler v. Johnston City & Big Muddy 
Coal & Mining Co., 127 N.B. 31, 292 
Ill.-440; Peo. v. Wallace, 126 N.E. 175, 
291 Ill. 465; Peo. v. Cowen, 119 N.E. 
335, 283 Ill. 308; People v. Commis- 
sioners of Highways of Sullivant Tp., 
110 N.E. 347, 270 Ill. 141;. Chicago, B. 
& Q. R. Co. v. Doyle, 102 N.E. 260, 
258 Ill. 624, Ann.Cas. 1914B_ 385; 
Wabash, etc., R. Co. v. Binkert, 106 
Ill. 298; Bruce v. Schuyler, 9 Ill. 221, 
46 Am.D. 447; In re Dow’s Estate, 239 
Tll.App. 539; Penniman v. Bennett, 
224 Ill.App. 53. 


Ind.—Fleenor v. State, 162 N.E. 234, 
200 Ind. 165; Sisters of Providence 
of St. Mary’s of the Woods v. Lower 
Vein Coal Co., 154 N.E. 659, 198 Ind. 
645; Huff v. Fetch, 143 N.E. 705, 194 
Ind. 570; Haynes Automobile Co. v. 
Kokomo, 114 N.E. 758, 186 Ind. 9; Mer- 
chants’ Nat. Bank of Muncie v. Dela- 
ware School Tp. of Delaware Coun- 
ty, 114 N.E. 450, 185 Ind. 658; State v. 
Graham, 108 N.E. 111, 183 Ind. 53; 
Hyland v. Rochelle, 100 N.E. 842, 179 
Ind. 671; Railroad Commission  v. 
Grand Trunk, ete, R. Co., 100 N.H. 
852, 179 Ind. 255; State v. Ensley, 97 
N.E. 113, 177 Ind. 488, Ann.Cas.1914D 
1306; Princeton Coal Mining Co. v. 
Lawrence, 95 N.E. 423, 96 N.E. 387, 176 
Ind. 469; Westport Stone Co. v. 
Thomas, 94 N.E. 406, 175 Ind. 319, 35 
L.R.A.N.S. 646; Snyder v. Thieme & 
Wagner Brewing Co., 90 N.E. 314, 173 
Ind. 659, Ann.Cas.1912A 774 [rev 
(App.) 87 N.E. 155]; Hester v. Green- 
wood, 88 N.E. 498, 172 Ind. 279; En- 
sley v. State, 88 N.E. 62, 172 Ind. 198; 
Board of Commissioners v. Branaman, 
82 N.E. 65, 169 Ind. 80; State v. Ger- 
hardt, 44 N.E. 469, 145 Ind. 439, 33 
L.R.A. 313; Lafontaine v. Avaline, 8 
ind. 6 (statutes relating to Indians); 
People’s Trust & Savings Bank v. 
Hennessey, (App.) 153 N.E. 507 [su- 
perseding 149 -N.E. 365]; Quality 
Clothes Shop v. Keeney, 106 N.E. 541, 
57 Ind.App. 500; Greenbush Cemetery 
Ass’n v. Van Natta, 94 N.E. 899, 49 
Ind.App. 192; Martinsville v. Wash- 
ington Civil Tp., 92 N.E. 191, 46 Ind. 
App. 200; Hutchens vy. Covert, 78 N. 
E. 1061, 39 Ind.App. 382; Cahill v. 
State, 76 N.E. 182, 36 Ind.App. 507; 
State v. Kimball, Wils. 174. 


Iowa.—Kupper v. Schlegel, 224 N. 
W. 813, 207 Iowa 1248; Drazich v. Hol- 
lowell, 2238 N.W. 253, 207 Iowa 427; 
Iowa Service Co. v. City of Villisca, 
213 N.W. 401, 203 Iowa 610; Wright 
Const. Co. v. City of Des Moines, 210 
N.W. 809, 202 Iowa 661; State v. Zell- 
mer, 210 N.W. 774, 202 Iowa 638; 
Balen v. Colfax Consol. Coal Co., 168 
N.W. 246, 183 Iowa 1198; Story Coun- 
ty v. Hansen, 159 N.W. 1000, 178 Iowa 
452; Palmer v. City of Cedar Rapids, 
146 N.W. 827, 165 Iowa 595, Ann.Cas., 
1916E 558; Conly v. Dilley, 133 N.W. 
730, 153 Iowa 677. 


Kan.—Gilbert v. Craddock, 72 P. 
869, 67 Kan. 346. 


Ky.—Stearns Coal & Lumber Co. v. 
Smith, 21 S.W.(2d) 277, 231 Ky. 269; 
James v. Bosworth, 2 S.W.(2d) -1075, 
223 Ky. 1; Indiana Truck Corp. vy. 
Hurry Up Broadway Co., 1 S.W.(2d) 
990, 222 Ky. 521; Phoenix Third Nat. 
Bank v. Martin, 293 S.W. 1064, 219 


‘Ky. 579; Commonwealth y. Kirk, 279 


S.W. 1091, 212 Ky. 646, 44 A.L.R. 816; 


“Commonwealth vy. Vanmeter, 221 S.W, 


°211, 187 Ky. 807; 


Sewell v. Bennett, 


STATUTES 


220 S.W. 517, 187 Ky. 626; Brown’s 
Ex’x v. Green, 211 S.W. 860, 184 Ky. 
300; Commonwealth v. Ross, 122 S.W. 
161, 135 Ky. 315; American Tobacco 
Cos ve"Comi, 115 S.W:_765, 068; Com: 
v. International Harvester Co., 115 S. 
W. 708, 181 Ky. 551, 183 Am.S.R. 256; 
Danville Bd. of Council v. Boyle Coun- 
ty Fiscal Ct., 51 S.W. 157, 106 Ky. 608, 
21 Ky.L. 196 [withdrawing op 49 S.W. 
458, 20 Ky.L. 1495). 


La.—State v. Caldwell, 129 So. 368, 
170 La. 851 [appeal dism Caldwell v. 
State of Louisiana, 51 S.Ct. 40]; Brad- 
ley v. Swift & Co., 119 So. 37, 167 La. 
249; Veillon v. Lafleur’s Estate, 110 
So. 326, 162 La, 214 [rev 4 La.App. 
14]; Thibaut v. Board of Commission- 
ers, 96 So. 47, 153 La. 501; State w. 
Coco, 92 So. 883, 152 La. 241; State v. 
Allison, 83 So. 778, 146 La. 495; State 
ex rel. McKay v. Board of Trustees of 
Firemen’s Pension and Relief Fund, 
75 So. 103, 141 La. 427; Orleans-Ken- 
ner Hlectric R. Co. v. Metairie Ridge 
Nursery Co., 68 So. 93, 136 La, 968; 
Desban v. Pickett, 16 La.Ann. 350; 
Hebert’s Succession, 5 La.Ann. 121; 
Phelps v. Rightor, 9 Rob. 531; 
Rouanet v. Hunt, 17 La. 407; Gayle 
v.- Williams, 7 La. 162; Carre v. Kiern, 
aoe (Orleans) 418; Civ. Code art 


Me.—Grindell’s Case, 1388 A. 66, 126 
Me. 287; Howe v. Gray, 111 A. 756, 119 
Me. 465; Hurley v. Inhabitants of 
South Thomaston, 74 A. 734, 105 Me. 
301; Stuart v. Chapman, 70 A. 1069, 
104 Me.17; State v. Canadian Pac. R. 
Co., 60 A. 901, 100 Me. 202, 


Md.—Applestein v. Osborne, 143 A. 
666, 156 Md. 40; Winebrenner v. 
Salmon, 142 A. 723, 155 Md. 563; Hag- 
erstown v. Littleton, 123 A. 140, 143 
Md. 591; Billingsley v. State, 14 Md. 
369; Chesapeake, etc., Canal Co. v. 
Baltimore, etc., R. Co., 4 Gill&J. 1. 


Mass.—Brown v. Robinson, 175 N.E. 
269; Curtiss v. Inhabitants of Shef- 
field, 100 N.E. 365, 213 Mass. 239, 50 
L.R.A.N.S. 402, Ann.Cas.1914A 564; 
Woodall v. Boston El. R. Co., 78 N.E. 
446, 192 Mass. 308; Com. v. Cam- 
bridge, 20 Pick. 267; Mendon vv. 
Worcester County, 10 Pick. 235; Hol- 
brook v. Holbrook, 1 Pick. 248; Hol- 
land v. Makepeace, 8 Mass. 418; Thay- 
er v. Dudley, 3 Mass. 296; Church v. 
Crocker, 3 Mass. 17. 


Mich.—Miles v. Fortney, 194 N.W. 
605, 223 Mich. 552, 558 [quot Cye]; 
ake Kreiner, 120 N.W. 785, 156 Mich. 


Minn.—Bell v. Pickett, 227 N.W. 
854, 178 Minn. 540; State v. Reusswig, 
126 N.W. 279, 110 Minn. 473; State v. 
Twin City Tel. Co., 116.N.W. 835, 104 
Minn. 270. 


Miss.—McKensie v. Adams-Banks 
Lumber Co,, 128 So. 334, 157 Miss. 482; 
Miller v. White, 126 So. 8338, 157 Miss. 


114; Myers v. Board of Sup’rs of De 
Soto County, 125 So. 718, 156 Miss, 
251; McLeod v. State, 122 So. 737, 


154 Miss. 468, 68 A.L.R. 1161; Peets 
v. Martin, 101 So. 78, 185 Miss. 720; 
Jackson County v. Worth, 90 So. 588, 
127 Miss. 818; Barrett v. Cedar Hill 
Consol. School Dist., 85 So. 125, 123 
Miss. 870; Middleton v. Lincoln Coun- 
ty, 84 So. 907, 122 Miss. 678; City of 
Holly Springs v. Marshall County, 61 
So. 708, 104 Miss. 752; McAfee vy. 
Southern R. Co., 36 Miss. 669; Scott 
v. Searles, 9 Miss. 590. 


Mo.—McAllister v. St. Louis Mer- 
chants’ Bridge Terminal Ry. Co., 25 S. 
W.(2d) 791; Kenney v. Hoerr, 23 S.w. 
(2d) 96; State ex rel. Shartel v. West- 
hues, 9 S.W.(2d) 612, 320 Mo. 1093; 
Neil v. Independent Realty Co., 298 S. 
W. 368, 317 Mo. 1235, 70 A.L.R. 550; 
Hannibal Trust Co. v. Elzea, 286 S.W. 
371, 315 Mo. 485; State v. Davis, 284 S. 


93, 7 A.L.R. 1688; 
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W. 464, 314 Mo. 378, 388 [quot Cyc]; 
Watson v. Kerr, 279 S.W. 692, 312 Mo. 
549; State ex rel. Monett Special Road 
Dist. v. Barry County, 258 S.W. 710, 
302 Mo. 279; State ex rel. Jones v. 
Mallinckrodt Chemical Works, 156 S. 
W. 967, 249 Mo. 702 [aff Mallinckrodt 
Chemical Works v. State of Missouri 
ex rel. Jones, 35 S.Ct. 671, 238 U.S. 
41, 59 L.Ed. 1192]; Gantt v. Brown, 
142 S.W. 422, 238 Mo. 560; Glaser v. 
Rothschild, 120 S.W. 1, 221 Mo. 180, 
22 L.R.A.N.S. 1045, 17 Ann.Cas. 576 
[rev 80 S.W. 3382, 106 Mo.App. 418]; 
Ackerman v. Green, 100 S.W. 30, 201 
Mo. 231; Grimes v. Reynolds, 83 S.W. 
1132, 184 Mo. 679 [aff 68 S.W. 588, 94 
Mo.App. 576]; Sales v. Barber Asphalt 
Pav. Co., 66°S.W. 979, 166 Mo. 671; 
Powell v. Sherwood, 63 S.W. 485, 162 
Mo. 605; State v. Woodson, 31 S.W. 
105, 128 Mo. 497; W. J. Howey Co. v. 
Cole, 4 S.W.(2d) 861, 222 Mo.App. 
1200; Eldon v. Phillips, (Mo.App.) 180 
S.W. 418; In re Ryan’s Estate, 156 S. 
W. 759, 174 Mo.App. 202; Hegberg v. 
St. Louis, ete., R. Co., 147 S.W. 192, 
164 Mo.App. 514; Lazonby v. Smithey, 
131 S.W. 708, 151 Mo.App. 285; Home 
Telephone Co. v. Ganby, etc., Tel. Co., 
126 S.W. 773, 147 Mo.App. 216; Spring- 
field v. Starke, 93 Mo.App. 70. 


Mont.—Putnam v. Putnam, 282 P. 
855, 86 Mont. 135, 142 [cit Cyc]; Short 
v. Karnop, 275 P. 278; Mitchell v. 
Banking Corporation of Montana, 273 
P. 1055, 83 Mont. 581; State v. Mount- 
joy, 268 P. 558, 82 Mont, 594; State v. 
Mills, 261 P. 885, 81 Mont. 86; State 
v. Bowker, 205 P. 961, 63 Mont. 1, 5, 
[quot Cyc]; Wilkinson v. La Combe, 
197 P. 836, 59 Mont. 518; State v. 
State Board of Equalization, 185 P. 
708, 56 Mont. 413; Hamilton v. Hamil- 
ton, 154 P. 717, 51 Mont. 509; State v. 
Fransham, 48 P. 1,19 Mont. 273. 


Neb.—State v. Opela, 189 N.W. 159, 
108 Neb. 821; Beadle v. Sanders, 177 
N.W. 789, 104 Neb. 427; Nebraska 
Dist. of Evangelical Lutheran Synod 
v. McKelvie, 175 N.W. 531, 104 Neb. 
State v. Badberg, 
169 N.W. 157, 103 Neb. 816; State v. 
Clarke, 153 N.W. 623, 98 Neb. 566; 
State v. Union Pac. R. Co., 126 N.W. 
859, 87 Neb. 29, 31 L.R.A.N.S. 657; 
State v. Searle, 125 N.W. 590, 86 Neb. 
259; Chappell v. Lancaster County, 
120 N.W. 1116, 84 Neb. 301; Rohrer 
v. Hastings Brewing Co., 119 N.W. 
27, 83 Neb. 111, 17 Ann.Cas. 998; 
State v. Omaha El. Co., 106 N.W. 979, 
110 N.W. 874, 75 Neb. 637; Barker v. 
Wheeler, 99 N.W. 548, 71 Neb. 740; 
Dawson County vy. Clark, 79 N.W. 822, 
58 Neb. 756. See In re Bd. of Public 
anes 55 N.W. 1092, 37 Neb. 


Nev.—State v. Daugherty, 224 P. 
615, 47 Nev. 415; In re Lavendol’s Es- 
tate, 209 P. 237, 48 Nev. 181; State v. 
Nevada Tax Commission, 145 P. 905, 
38 Nev. 112; State ex rel. Bartlett v. 
Brodigan, 141 P. 988, 87 Nev. 245; 
State v. Eggers, 136 P. 100, 36 Nev. 
372; State v. Esser, 129 P. 557, 35 Nev. 
Be Ex p. Ah Pah, 119 P. 770, 34 Nev. 


etc., 


N.H.—O’Brien v. City of Manches- 
ter, 152 A. 720; Lemay v. Lemay, 149 
A. 864, 84 N.H. 299; Hayes v. Hanson, 
12 N.H. 284. 


N.J.—Trenton Sav. Fund Soc. v. 
Wythman, (Ch.) 145 A. 462 [rev 148 A. 
622, 106 N.J.Eq. 93]; In re Book’s 
Will, 107 A. 435, 90 N.J.Eq. 549 [rev 
105 A. 878, 89 N.J.Eq. 509]; Mitsch 
v. Owens, 89 A. 292, 82 N.J.Eq. 404. 


N.Y.—In re Water Front on Upper 
New York Bay in Borough of Rich- 
mond, City of New York, 157 N.E. 911 
246 N.Y. 1; Peo. ex rel. Doscher Vv. 
Sisson, 118 N.E. 789, 222 N.Y. 387: 
Peo. v. Dunford, 100 N.E. 433, 205 N.Y. 
17; In re Timmis, 93 N.H. 522, 200 


For later cases, developments and changes in the law see Annotations, same title and section number 
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N.Y. 177; Seligman vy. Friedlander, 
92 N.E. 1047, 199 N.Y. 3738; Matter 
of Co-Operative Law Co., 92 N.E. 15, 
ROSPN.Y 479... 82 RSACNIS:: 59) 1139 
Am.S.R. 839, 19 Ann.Cas. 879; Peo. 
ex rel. Fifth Ave. Bldg. Co. v. Wil- 
liams, 91 N.E. 638, 198 N.Y. 238, 139 
Am.S.R. 809; Bull v. New York City 
Re Coi8o INS i385, 1928 N.Y. Ol Lo 
L.R.A.N.S. 778; Peo. v. Fitzgerald, 73 
N.E: 55, 180 N.Y. 269; A®tna Ins. Co. 
v. New York, 47 N.E. 593, 153 N.Y. 
331; Peo. v. Dolan, 27 N.E. 269, 126 
N.Y. 166, 12 L.R.A. 251; In re Liv- 
ingston, 24 N.E. 290, 121 N.Y. 94; Van 
Cleaf v. Burns, 23 N.E. 881, 118 N.Y. 
555; New York v. Eighth Ave. R. Co., 
23 N.E. 550, 118 N.Y. -389; Peo. v. 
Wemple, 22 N.E. 272, 115 N.Y. 302; 
Peo. v. O’Brien, 18 N.E. 692, 111 N.Y. 
1, 7 Am.S.R. 684, 2: L.R.A. 255; Peo. 
v. New York Catholic Protectory, 13 
N.E. 435, 106 N.Y. 604, 5 N.Y.Cr. 499, 
27 Wkly.Dig. 260; Power v. Athens, 
2 N.E. 609, 99 N.Y. 592; Peo. v. La- 
combe, 1 N.E. 599, 99 N.Y. 43; Peo. 
v. Home Ins. Co:; 92 N-Y. 328 [aff 16 
Wkly.Dig. 304, and aff 119 U.S. 129, 
30 L.Ed. 350, 134 U.S. 594, 33 L.Ed. 
1025]; Heckmann v. Pinkney, 81 
N.Y. 211 [aff 8 Daly 466, 6 Abb.N.Cas. 
371]; Beebe v. Estabrook, 79 N.Y. 246 
[aff 14 Hun 523]; Powers v. Shepard, 
48 N.Y. 540 [aft 49 Barb. 418, 35 How. 
Pr. 53]; Lipstein v. Provident Loan 
Soc., 139 N.Y.S. 799, 154 App.Div. 732; 
Peo. v. Clement, 119 N.Y.S. 374, 134 
App.Div. 462 [rev 116 N.Y.S. 1098, 63 
Mise. 369]; Cochen v. Methodist 
Protestant Church, 52 N.Y.S. 1019, 32 
App.Div. 242; Peo. v. Wemple, 5 N.Y. 
S. 495, 52 Hun 420; Peo. v. Orange 
County, 20 Hun 201; Plummer _ v. 
Murray, 51 Barb. 201; Peo. v. New 
York Cent. R. Co., 25 Barb. 199; Mid- 
dleman v. Elias Press, 209 N.Y.S. 123, 
124 Misc. 717; Hein v. Standard Die 
& Tool Works, 184 N.Y.S. 78, 113 Mise. 
137; Shanik v. Eckhardt, 183 N.Y.S. 
155, 112 Misc. 86; Scarangello v. Pa- 
cione, 126 N.Y.S. 714, 70 Misc. 211; 
In re Rutland, 128 N.Y.S. 94, 70 Misc. 
82; Bbling Brewing Co. v. Nimphius, 
109 N.Y.S. 808, 58 Misc. 545; Matter 
of New York, 108 N.Y.S. 197, 57 Misc. 
56; Matter of McKeon, 58 N.Y.S. 589, 
26 Misc. 467; Southport Plank Road 
Co. v. Russell, 7 N.Y.St. 597; Peo. v. 
Aichinson, 7 How.Pr. 241. 


N.C.—Windsor Redrying Co. v. Gur- 
ley, 147 S.E. 676, 197 N.C. 56; Board 
of Com’rs for Wake County v. State 
Highway Commission of North Caro- 
lina, 1741/S.B: 539, 195. N.C. 265") Bry- 
son v. McCoy, 138 S.E. 420, 194 N.C. 
91: Carr v. Little, 123 S.E. 625, 188 
N.C. 100; Blair v. Board of Com’rs 
of New Hanover County, 122 S.E. 298, 
187 N.C. 488; Battle v. Mercer, 122 
SOE 4: 1235S. 258) 187.SN. Cw) 430; 
Hicks v. Board of Education. of 
Wayne County, 112 S.E. 1, 183 N.C. 
394: McCullough v. Scott, 109 S.E. 
789, 182 N.C. 865; State v. Fink, 103 
S.E. 16,179 N.C. 712; Pittsburgh Life 
& Trust Co. v. Young, 90 S.E. 568, 172 
N.C. 470; Abernethy v. Board of 
Com’rs of Pitt County, 86 S.E. 577, 
169 N.C. 631; Powell v. Strickland, 79 
S.E. 872, 163 N.C. 393, Ann.Cas.1915B 
709; Joyner v. Harris, 72 S.E. 970, 
157 N.C. 295; Kearney v. Vann, 70 
S.F. 747, 154 N.C. 311, Ann.Cas.1912A 
1189. 

‘N.D.—State v. Sorlie, 219 N.W. 105, 
56 N.D. 650, 660 [cit Cyc]; Appeal of 
Burleigh County, 212 N.W. 233, 54 
N.D. 919; Murray Bros. & Ward Land 
Co. v. Buttles, 156 N.W. 207, 32 N.D. 
565. 


Ohio.—State v. Smith, 174 N.E. 768, 
123 OhioSt. 237; State v. Smith, 157 
N.E. 327, 116 OhioSt. 623; Board of 
Park Commissioners v. Wyman, 156 
N.E. 906, 116 OhioSt. 441; State v. 
Tracy, 149 N.E. 592, 113 OhioSt. 434; 
State v. Baker, 147 N.E. 501, 112 Ohio 
St. 356; Maxfield v. Brooks, 144 N.B. 
725, 110 OhioSt. 566; Wabash R. Co. 


STATUTES 


v. Fox, 59 N.E. 888, 64 OhioSt. 133, 88 
Am.S.R. 739; Manuel vy. Manuel, 13 
OhioSt. 458; Suburban Real Estate 
Co. v. Incorporated Village of Silver- 
ton, 167 N.E. 474, 31 OhioApp, 452; 
Standard Oil Co. v. Detroit Fidelity 
& Surety Co., 157 N.E. 418, 24 Ohio 
App. 237; Nieman vy. Board of Edu- 
cation of Elmore-Harris School Dist., 
153 N.E. 918, 22 OhioApp. 457; State 
v. Board of Com’rs of Butler County, 
18 OhioApp. 462; State v. Culbertson, 
30 OhioC.A. 117; Central Ohio Buggy 
Co. v. Cowin, 29 OhioC.A. 328; Mil- 
ler v. Miller, 21 OhioCir.Ct.N.S. 181; 
Akron, etc., R. Co. v. Sandusky, etc., 
R. Co., 20 OhioCir.Ct.N.S. 408; State 
v. Burk, 20 OhioCir.Ct.N.S. 399; Bern- 
hardt v. Wise, 15 OhioCir.Ct.N.S. 158; 
Myers v. Ensign Motor Co., 21 Ohio 
N.P.N.S. 177; Robins v. State, 19 Ohio 
N.P.N.S. 606; Cincinnati v. Louisville, 
OU, VIR. "Coure an LOnIONZE. N.S ein 
Cooper v. Van Wert County, 4 Ohio 
N.P.N.S. 185; Gallagher v. Furnace, 
etc., Co., 2 OhioN.P.N.S. 661; Dayton, 
etc., R. Co. v. Dayton, etc., Tract. Co., 
1 OhioN.P.N.S. 218. 


Okl.—State v. State ex rel. 
286 P. 891, 142 Okl. 293; 
Chicago, etce., R. Co., 
State v. Butterfield, 276 P. 473, 
136 Okl. 112; State v. Sheldon, 276 P. 
468, 135 Okl. 278: State v. Wenner, 
249 P. 408, 121 Okl. 190; Oklahoma 
Coal Co. v. Atkinson, 247 P. 366, 121 
Ok]. 59 [error dism 47 S.Ct. 241, 273 
U.S. 778, 71 L.Ed. 885]; Quinton Re- 
lief Oil & Gas Co. v. Corporation Com- 
mission of State of Oklahoma, 224 P. 
156, 101 Okl. 164; Cochran v. Sullivan, 
220 P. 870, 94 Okl. 23; Brown v. Mil- 
ler, 215 P. 748, 89 Okl. 287; Board of 
Education v. Woodworth, 214 P. 1077, 
89 Okl. 192; In re Gruber, 214 P. 690, 
89 Okl. 148; Appeal of Price, 212 P. 
424, 88 Okl. 156; One Hudson Super- 
Six Automobile v. State, 187 P. 806, 
77 Okl. 1380; Grayson v. Thompson, 
186 P. 236, 77 Okl. 77; Hudson v. Hop- 
kins, 183 P. 852, 75 Okl. 260 [error 
dism 41 S.Ct. 533, 256 U.S. 681, 65 L. 
Ed. 1169]; Blevins v. W. A. Graham 
Co., 182 P. 247, 72 Okl. 308; In re 
Cleveland’s Claim, 180 P. 852, 72 Okl. 
279; De Hasque v. Atchison, etc., R. 
Co., 1738 P. 73, 68 OkKl1. 183, L.R.A.1918F 
259; Thacker v. Witt, 166 P. 713, 64 
Okl. 169; Board of Com’rs of Creek 
County v. Alexander, 159 P. 311, 58 
Okl. 128; Jefferson v. Cook, 155 P. 
852, 53 Okl. 272; . Ratliff v. Fleener, 
143 P. 1051, 43 Okl. 652 [quot Cyc]; 
De Graffenreid v. Iowa Land, etc., Co., 
95 P. 624, 20 Okl. 687. 


Or.—Stowe v. Ryan, 296 P. 857; 
Lasene v. Syvanen, 257 P. 822, 123 Or. 
615; Milton-Freewater, etc., Irr. Co. 
v. Skeen, 247 P. 756, 118 Or. 487; 
Watts v. Gerking, 228 P. 135, 111 Or. 
641, 34 A.L.R. 1489; Taggart v. School 
Dist. No. 1 of Multnomah County, 
188 P. 908, 96 Or. 422; Stoppenback v. 
Multnomah County, 142 P. 832, 71 Or. 
493; Cunningham v. Klamath Lake 
R. Go., 101 P. 213, 1099, 54 Or. 13; Mc- 
Laughlin v. Hoover, 1 Or. 31. 


Pa.—Commonwealth v. Sweeney, 
127 A. 226, 281 Pa. 550; Borough of 
Sykesville v. Smith, 93 Pa.Super. 489; 
Commonwealth v. Burr, 5 Pa.Dist.& 
Co. 172; Georgia v. Georgia, 3 Pa. 
Dist.&Co. 477; Commonwealth v. Wil- 
kins, 30 Pa,Dist. 213; In re Koch, 30 
Pa.Dist. 118; In re Langerwisch, 28 
Pa.Dist. 470; In re Mine Accidents, 23 
Pa.Dist. 136; Evans v. Northampton 
County, 20 Pa.Dist. 929; In re Sala- 


Shull, 
Protest of 
2:9 aS 19. 


ries, 20 Pa.Dist. 396; Commonwealth 
v. Springfield Tp., 19 Pa.Dist. 891; 
Com. v. Webster, 13 Pa.Dist. 199; 


Chester School Dist. v. Hunter, 12 Pa. 
Dist. 627; Philadelphia Trust, etc., 
Co. v. Loder, 10 Pa.Dist. 415; Enyeart 
vy. Lehrsch, 6 Pa.Dist. 404, 18 Pa.Co, 


606; Harris’ Application, 4 Pa,.Dist. 
320; Lyndall’s Hst., 2 Pa.Dist. 476, 
32 Wkly.N.C. 325; Com. v. Einhorn, 


43 Pa.Co. 445; Pyle v. Butler County, 
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43 Pa.Co. 199; Com. v. Lehigh Valley 
R. Co., 41 Pa.Co. 177; Windham Tp. v. 
Colley Tp., 32 Pa.Co. 269; Enyeart v. 
Lehrsch, 18 Pa.Co. 606; In re Throop 
Borough, 15 Pa.Co. 131; Behny vy. 
Bassler, 4 Pa.Co. 496; In re Borough 
Hey eames 273; Hunt v. Rice, 1 Pa. 
Oo. . 


Philippine.—Loewenstein y. Page, 
16 Philippine 84. 


Porto Rico.—Peo. v. Wys, 25 Porto 
Rico 473; Bithom v. Ball, 17 Porto 
Rico 549; Ex p. Andino, 8 Porto Rico 
462; Ex p. Bird, 5 Porto Rico 241. 


R.I.—Kernan v. Webb, 148 A. 186, 
50 R.I. 394. 


S.C.—Becknell v. Waters, 152 S.E. 
816, 156 S.C. 77; Tallevast v. Kamin- 
ski, 143 S.H. 796, 146 S.C. 225; Colum- 
bia Gaslight Co. v. Mobley, 137 S.E. 
211, 139 S.C. 107; Gordon v. Bell,108 
S.H. 186, 116 S.C. 466; State v. Fidel- 
ity & Deposit Co. of Maryland, 104 
S.H, 182, 114 S.C. 511; State v. Cov- 
ington, 14 S.B. 683, 35 S.C. 245. 


S.D.—Doherty v. Automobile Ins. 
Co. of Hartford, Conn., 227 N.W. 71; 


esate v. Ewert, 156 N.W. 90, 36 S.D. 


Tenn.—Memphis Union Station Co. 
v. City of Memphis, 30 S.W.(2d) 240, 
161 Tenn. 203; Osborn v. State, 28 
S.W. (2d) 47, 160 Tenn. 594; City of 
Nashville v. Dad’s Auto Accessories, 
285 S.-W. 52, 154 Tenn. 194 [error dism 
47 S.Ct. 20, 273 U.S. 770, 71 L.Wd. 883]; 
Faulkner v. City of Nashville, 285 
S.W. 39, 154 Tenn. 145; Black v. State, 
290 S.W. 20, 154 Tenn. 88; Meriwether 
v. Fourth, etc., Bank, etc., Co., 284. 
S.W. 34, 153 Tenn. 696; Howard & 
Herrin v. Nashville, C. & St. L. Ry. 
Co., 284 S.W. 894, 153 Tenn. 649, 46 
A.L.R. 1530; State v. McEwen, 224 
S.W. 167, 143 Tenn. 591; Hill v. Rob- 
erts, 217 S.W. 826, 142 Tenn. 215; 
State v. Follis, 205 S.W. 444, 140 Tenn. 
513; State v. Louisville & N. R. Co., 
201 S.W. 738, 139 Tenn. 406; State v. 
Cumberland Club, 188 S.W. 583, 136 
Tenn. 84; Todtenhausen vy. Knox 
County, 177 S.W. 487, 132 Tenn. 169. 


Tex.—City of Dallas v. Wright, 36 
S.W.(2d) 973; Hunsinger vy. Boyd, 26 
S.W.(2d) 905; Townsend v. Terrell, 
16 S.W.(2d) 1068, 118 Tex. 463; Trim- 
mier v. Carlton, 296 S.W. 1070, 116 
Tex. 572 [aff (Civ.App.) 264 Sw. 
253]; Ex p. Lipscomb, 239 S.W. 1101, 
111 Tex. 409; Greene v. Robison, 210 
S.W. 498, 109 Tex. 3867; Conley v. 
Daughters of the Republic, 156 S.W. 
197, 106 Tex. 80 [rev (Civ.App.) 151 
S.W. 877]; Galveston, H. & S. A. Ry. 
Co. v. Davidson, 938 S.W. 436; Stone 
v. Wylie, (Commn.App.) 34 S.W.(2d) 
842 [aff (Civ.App.) 16 S.W.(2d) 862]; 
Crim v. Austin, (Commn.App.) 6 S.W. 
(2d) 348 [aff (Civ.App.) 299 S.W. 
$2233 Gulf iC, v& SiGe Royik Comigv. 
Woods, (Commn.App.) 290 S.W. 729 
[rev (Civ.App.) 283 S.W. 859]; Whit- 
tenberg v. Craven, (Commn.App.) 258 
S.W. 152 [rev (Civ.App.) 216 S.W. 
251]; St. Louis, etce., R. Co. v. Mar- 
cofich, (Commn.App.) 221 S.W. 582 
[aff (Civ.App.) 185 S:W..51]; : Boff 
v. Pace, (Civ.App.) 25 S.W.(2d) 264; 
Shelton v. Thomas, (Civ.App.) 11 S. 
W.(2d) 254; Rosebud Independent 
School Dist. v. Richardson, (Civ.App.) 
2 S.W.(2d) 513; Lowery v. English, 
(Civ.App.) 299 S.W. 478; Howth v. 
J. I. Case Threshing Mach. Co., (Civ. 
App.) 280 S.W. 288 [error den 293 §S. 
W. 800, 116 Tex. 434]; Iola State Bank 
v. Mosley, (Civ.App.) 259 S.W. 227; 
Hunter v. Whiteaker & Washington, 
(Civ.App.) 230 S.W. 1096; Millhoilon 
v. Stanton Independent School Dist., 
(Civ.App.) 221 S.W. 1109 [rev 
(Commn.App.) 231 S.W. 332]; Hous- 
ton Nat. Exchange Bank v. School 
Dist. No. 25, Harris County, (Civ. 
App.) 185 S.W. 589; Compere v. State, 
295 S.W. 614, 107 Tex.Cr. 95; Ex p. 
Francis, 165 S.W. 147, 72 Tex.Cr, 304, 
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or having the same general purpose,?® should be 


STATUTES 


read in connection with it, as together constitut- 


Utah.—Moss v. Taylor, 273 P. 515; 
Salt Lake City v. Board of Education 
ae Lake City, 175 P. 654, 52 Utah 
540. 


Vt.—Clifford v. West Hartford 
Creamery Co., 153 A. 205, 103 Vt. 229; 
Burke v. Beecher, 144 A. 200, 101 Vt. 
441; State v. Central Vermont R. Co., 
Teas 194, 81 Vt. 463, 130 Am.S.R. 
1065; Isham v. Bennington Iron Co., 
19 Vt. 230. 


Va.—Goodman v. Goodman, 142 S.E. 
412, 150 Va. 42; Hannah v. Board of 
Sup’rs of Appomattox County, 137 S. 
EK, 463, 147 Va. 402; Buzzard v. Com- 
monwealth, 114 S.E. 664, 134 Va. 
641; Karabalis v. E. I. Du Pont de 
Nemours, 105. S.E.. 755,/ 129° Va, 151; 
Commonwealth vy. P. Lorillard Cos 105 
S.E. 683, 129 Va. 74; School Board 
of City of Harrisonburg v. Alexander, 
101 S.E. 349, 126 Va. 407; Bowe v. City 
of Richmond, 64 S.E. 51, 109 Va. 254; 
Postal Tel. Cable Co. v. Farmville, 
etce., R. Co., 32 S.E. 468, 96 Va. 661. 


Wash.—Peterson vy. Crockett, 291 P. 
721, 158 Wash. 631; State v. Herr, 276 
P. 870, 151 Wash. 623; State v. Potts, 
250 P. 1090, 141 Wash. 110; Paltro v. 
Aitna Casualty, ete., Co., 204 P. 1044, 
119 Wash. 101, 106 [quot Cyc]; State 
v. Superior Ct., 178 P..827, 105 Wash. 
676, 679 [quot Cyc]; Washburn vy. 
Wilen, 165 P. 403, 96 Wash. 480; 
White v. City of North Yakima, 151 
P. 645, 87 Wash. 191; State v. Savidge, 
134 P. 680, 75 Wash. 116; King v. 
West Coast Grocery Co., 129 P. 1081, 
72 Wash. 132; Bernard v. Benson, 108 
P, 439, 58 Wash. 191, 137 Am.S.R. 1051. 


W.Va.—State v. Reed, 149 S.E. 669, 
107 W.Va. 563; State v. Baltimore, 
etc., R. Co., 85 SE 714, 76 W.Va. 399 
Waldron v. Taylor, 45 S.E. 336, 52 Ww. 
Va. 284. 


Wis.—David Adler & Sons Co. v. 
Maglio, 223 N.W. 89, 198 Wis. 24; 
Foster v. Sawyer County, 221 N.W. 
768, 197 Wis. 218: State v. Lear, 186 
N.W. 1014, 176 Wis. 406; State v. 
B 182 N.W. 474, 173 ‘Wis. 608. 


Ryo Stats v. Sorrentino, 233 P. 
142, 32 Wyo. 410; In re Cadwell’s Est., 
186 P. 499, 26 Wyo. on Burton v. 
Union Pac. Coal Co., 107 P. 391, 112 P. 
841, 18 Wyo. 362. 

Eng.—Blantyre v. Clyde Nav. Trus- 
tees, 6 App.Cas. 273; Charing Cross, 
ete., Supply Co. v. London Hydraulie¢ 
Power Co., [1914] 3 K.B. 772 [aff 
(1913303 K.B. 442]; Doe v. Yarbor- 
ough, 1 Bing. 24, 7 MooreP.C, 258, 25 
Rev.Rep. 575, 8 E.C.L. 384; In re Per- 
rin, 1 C.&L. 567, 2 Dr.&War. 147, 4 
Ir.Eq. 362; Palmer’s Case, EastP.C. 
893, LeachC.C. 391; Catterall v. 
Sweetman, 9 Jur. 951, 1 Rob.Eccl. 304, 
580; Anonymous, Lofft 398, 98 Re- 
print 714; Rex v. Excise Com’rs, 2 
T.R. 381, 100 Reprint 205. 


Can.—Le Club de Chasse v. Riviere 
Quelle Pulp, etc., Co., 45 Can.S.C, 1. 


Alta.—Calgary, etc., R. Co. v. Sas- 
katchewan, etc., R. Co., 14 Alta.L. 416; 
ce v. Alberta, ete., R. Co., 3 Alta.L. 


B.C.—Rex v. Bradshaw, 
Dom.L.R, 491. 


Man.—Rex v. Dojacek, 30 Man, 1; 
In re Patterson, 24 Man. 217. 


Newfoundl.—Noseworthy vy. Bow- 
ring, 7 Newfoundl. 78; Brien v. Kent; 
4 Newfoundl. 46. 


[a] Tustrations.—(1) Two acts 
having been passed, one’ creating a 
pension fund for firemen, the other 
for policemen, and it having been 
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manifestly the purpose to create for 
the two departments pension funds 
substantially the same, and there be- 
ing in one act language somewhat 
vague or obscure on a given subject, 
the language in the other, as to the 
same subject, being perfectly plain 
and obvious, may be considered to 
clear up what is obscure or doubtful 
in the other. Tyson v. Board of 
Trustees of Firemen’s Pension Fund 
of City of Louisville, 129 S.W. 820, 
139 Ky. 256. (2) Statutes of adoption 
and of descent and distribution must 
be read together to determine Ne 
adopted child inherits from adopti 
parent.. Meriwether v. Fourth & Pirst 
Bank & Trust Co., 285 S.W. 34, 153 
Tenn. 696. 


[b] Rule particularly applicable i 
revenue and taxation acts.—U. S. 

Collier, 25 F.Cas.No. 14,833, 3 Blatehf. 
325; Vandegrift v. U. S., § Cust. App. 
112: Old Homestead Bakery v. Marsh, 
242 P. 749, 75 Cal.App. 247; Peo. v. 
Cleveland, etce., R. Co., 138 N.E. 196, 
306 Ill 459; McKenzie v. Adams- 
Banks Lumber Co., 128 So. 334, 157 
Miss. 482; Hannibal, etc., R. Co. v. 
Shacklett, 30 Mo. 550; State v. Ebbs, 
89 Mo.App. 95; Wampler v. Haines, 
19 OhioN.P.N.S. 360; State v. Coving- 
ton, 14. S.E. 683,35 S.C. 245; Com. v. 
ie Lorillard Co., 105 S.E. 683, 129 Va. 


[c] Two statutes may supplement 
and aid each other.—Fortune v. Bun- 
oes County, 52 S.E. 950, 140 N.C. 


{[d] Like terms in related statutes 
are presumed to have same meaning. 
Kilgore v. Swindle, 122 So. 333, 219 
Ala, 378. 


[e] Similar expressions in civil 
and criminal statutes dealing with the 
same general subject should be siven 
a uniform construction. Comes yy: 
Ryan, 32 S.W.(2d) 335, 235 Ky. 767; 
Com. v. Bates, 32 S.W. (2d) 334, 235 
Ky. 763, 767. 


[f] Colonial statutes should be 
construed with English statutes in 
pari materia. Catterall v. Sweetman, 
9 Jur. 951, 1 Rob.Eccl. 304, 580. 


[g] Where a strict construction of 
a particular statute would defeat the 
main purpose of other statutes relat- 
ing to same subject, such construc- 
tion should not be followed. Groom 
v. Wright, 121 P. 215, 30 Okl. 652. 


Construction of: 


Amendments with original act see in- 
fra § 645. 


Revision or code with original act see 
infra § 648, 
28. Cal.—Old Homestead Bakery v. 


Marsh, 242. P, 749, 75 Cal.A 247, 
258 [quot Cyc]. ie 


Fla.—Amos v, Conkling, 126 So. 283, 
99 Fla. 206. a 


Mich.—Miles v. Fortney, 194 N.W. 
605, 223 Mich. 552, 558 [quot Cyc]. 


Mo.—State ex rel..- Columbia Nat. 
Bank of Kansas City v. Davis, 284 
S.W. 464, 314 Mo. 373, 388 [quot Cye]. 


Mont.—Putnam y. Putnam, 282 P. 
855, 86 Mont. 135, 142 [cit Cyc]; State 
Vv. Bowker, 205 P. 961, 63 Mont. 1, 5 
[quot Cyc]. 


N.J.—Van Wagenen vv. 
Sav. Bank, 10 N.J.Eq. 13 


N.Y.—Heeckmann vy. Banner 81 N. 

Maat peeas 8 Daly 206; 6 Abb.N.Cas. 
; Jerome vy. Ross, 7 Jol 

eRe teer ohns.Ch, 315, 


Paterson 


ae eee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing one law,?° although they were enacted at differ- 


N.D.—State v. Sorlie, 219 N.W. 105, 
56 N.D. 650, 660 [eit Cyc]. 


Tex.—Whittenberg v. Craven, 
(Commn.App.) 258 S.W. 152 [rev (Civ. 
App.) 216 S.W. 251]. 


Wash.—Paltro v. Attna Casualty, 
etc., Co., 204 P. 1044, 119 Wash. 101, 
106 "Lauot Cyc]; State v. Superior Ct., 
US es 
Cyc]. 

W.Va.—Hall v. Baylous, 153 S.E. 
293, 109 W.Va. 1, 69 A.L.R. 527. 


[a] Use of different language (1) 
in subsequent statute relating to same 
matter as in former statute raised 
presumption that change in law was 
intended. Hall v. Baylous, 153 S.H. 
293, 69 A.L.R. 527. (2) Where there 
is a statute dealing with a subject 
in general and comprehensive terms, 
and another dealing with part of same 
subject in a more minute and definite 
way, they should be read together, 
and harmonized, if possible. State v. 
Tullock, (Mont.) 234 P. 277. 


[b] Where a _ statute embraces 
only part of a subject covered com- 
prehensively by a prior law, the two 
should be construed together, unless 
a different legislative intent appears; 
the latter being an exception or qual- 
ification of the former only so far as 
they are repugnant. Stewart v. De 
Land-Lake Helen Special Road and 
Bridge Dist. in Volusia County, 71°So. 
42, 71 Fla. 158. 


29. U.S.—U. S. v. Commissioner of 
Immigration of Port of New York, 
285 F. 295 [aff 278 F. 564, cert gr 43 
S.Ct. 364, 261 U.S. 611, 67 L.Ed. 826, 
and rev 44 S.Ct. 528, 265 U.S. 310. 68 
L.Ed. 1031]; Hemmer v. United 
States, 123 C.C.A. 194, 204 F. 898 [rev 
195 F. 790]; Seward County v. Attna 
LT; Ins.,.€o., -3256-.€ Aq. 585, 90-2223 
Vandegrift v. U. S., 9 Cust.App. 112; 
Tilge v. U. S., 2 Cust.App. 129. 


Ark.—Kelleher y. Subsidiary Drain- 
age |Dist. No. 11, 282 S.W. 988, 170 
Ark. 1138; Thompson v. Road Impr. 
Dist., 213 S.W. 386, 139 Ark. 136. 


Cal.—City of Los Angeles v. Oliver, 
283 P. 298, 102 Cal.App. 299; Old 
Homestead "Bakery v. Marsh, 242 12 
749, 75 Cal.Avp. 247, 258 Lauot Cyc]; 
McGrath v. Kaelin, 225 P. 34, 66 Cal. 
App. 41. 

Colo.—People v. Gibson, 125 P. 531, 
53 Colo. 281, Ann.Cas.1914B 138. 


Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla. 206. 


Ill.—Peo. v. Cleveland, etc., R. Co., 
138 N.E. 196, 306 Ill. 459. 


Ind.—Princeton Coal Mining Co. v. 
Lawrence, 95 N.E. 423, 96 N.E. 387, 
176 Ind. 469. 


Ky.—Com. v. Herald Pub. Co., 108 
S.W. 892, 128 Ky. 424, 32 Ky... 1293, 


La.—De Armas’ Case, 10 Mart. 158. 


Md. caus en v. Osborne, 143 A. 
666, 156 Md. 40. 


Mich.—Miles v. Fortney, 194 N.W. 
605, 223 Mich. 552, 558 [quot Cycl; 
People v. Mire, 138 N.W. 1066, 173 
Mich. 357; In re Kreiner, 120 NW. 
785, 156 Mich. 296; McCall v. Calhoun 
Cir. Judge, 109 N.W. 601, 146 Mich, 


Mo.—State v. Davis, 284 S.W. 464, 
314 Mo. 373, 388 [quot Cye]; Sales 
v. Barber Asphalt Pav. Co., 66 S.W. 
979, 166 Mo, 671. 


Neb.—Logan County v. Carnahan, 
eS 984, 95 N.W. 812, 66 Neb. 


827, 105 Wash. 676, 679 [quot. 
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ent times,?° and contain no reference to one an- 
82 The endeavor should be made, by tracing 
the history of legislation on the subject,?2 to as- 


other.3 


N.J.—West Shore R. Co. v. State 
Board of Taxes and Assessment, 104 
A. 335, 92 N.J.Law 332 [aff 106 A. 893, 
92 N.J.Law 648]; Board of Health of 
Jersey City v. Fruhman, 143 A. 736, 6 
N.J.Mise, 1021. 


N.Y.—Peaple v. Sisson, 118 N.E. 789, 
222, N.Y.--887; New. York v. Highth 
Ave. R. Co.;' 23 N.EL 650,118 N-Y.389; 
Seneca County v. Allen, 2 N.E. 459, 
99 N.Y. 532; Peo. v. French, 4 N.Y.S. 
330, 51 Hun 345; In re Town of Rut- 
land, 128 N.Y.S. 94, 70 Misc. 82. 


N.C.—McCullough v. Seott, 109 S.E. 
789, 182 N.C. 865; Keith v. Lockhart, 
8 S.E. 640, 171 N.C. 451, Ann.Cas. 
918D 916. 


N.D.—Village of North Fargo v. 
City of Fargo, 192 N.W. 977, 49 N.D. 
597; Wishek vy. Becker, 84 N.W. 590, 
10 N.D. 63. 


Ohio.—Robins v. State, 19 OhioN.P. 
N.S. 606. 


Okl.—Jefferson v. Cook, 155 P. 852, 
53 Okl. 272; Ratliff v. Fleener, 143 P. 
1051, 43 Okl. 652 [quot Cyc]. 


Tex.—Whittenberg v. Craven, 
(Commn.App.) 258 S.W. 152 [rev (Civ. 
App.) 216 S.W. 251]; Hunt v. Atkin- 
son, (Civ.App.) 300 S.W. 656 [rev 
(Commn.App.) 12 S.W.(2d) 142, 17 S. 
W.(2d) 780, i8 S.W.(2d) 594]; Wilson 
Wo tare,” (Cr) ~ 36 S.W.C2d) "ess. Dx 
Sieh Francis, 165 S.W. 147, 72 Tex.Cr. 


Vt.—Newman v. Garfield, 104 A. 881, 
93 Vt. 16, 5 A.L.R. 1507; Highgate v. 
State, 7 A. 898, 59 Vt. 39. 


Wash.—Paltro vy. Adtna Casualty, 
ete., Co., 204 P. 1044, 119 Wash. 101, 
106 [quot Cyc]; ‘State v. Superior Ct., 
178 ae 827, 105 Wash. 676, 679 [quot 
Cyc}. 


W.Va.—Hays v. Harris, 80 S.E. 827, 
73 W.Va. 17. 


Wyo.—In re Cadwell’s Est., 186 P. 
499, 26 Wyo. 412. 


Eng.—Ailesbury v. Pattison, Doug]. 
(3d ed.) 28, 99 Reprint 22; Waterlow 
v. Dobson, 8 E.&B. 585, 92 E.C.L. 585, 
120 Reprint 218; McWilliam  v. 
Adams, 1 Macq. 120. 


Can.—Reg. v. The Shelby, 
Exch. 1. 


30. See cases supra notes 28, 29; 
and infra notes 37, 38. 


31. Fla.—Stewart v. De Land-Lake 
Helen Special Road and Bridge Dist. 
in Volusia County, 71 So. 42, 71 Fla. 
158; State v. McMillan, 45 So. 882, 55 
Fla. 246, 254; Ferrari v. Board of 
Health, 5 So. 1, 24 Fla. 390. 


Ga.—Harrison v. Walker, 1 Ga. 32. 

Il].—People v. Cowen, 119 N.E. 335, 
283 Ill. 308; Penniman v. Bennett, 224 
Tll.App. 53. 

Md.—Hagerstown v. Littleton, 123 
Ay 140, 143° Md. 591; Baltinrore -v. 
Howard, 6 Harr.&J. 383. 

N.J.—In re Book’s Will, 107 A. 435, 
90 N.J.Eq. 549 [rev 105 A. 878, 89 N. 
J.Eq. 509). 

N.Y.—Peo. v. Land Office Comrs., 1 
N.E. 764, 99 N.Y. 648. 

Philippine.—Philippine Islands v. 
Binalonan, 32 Philippine 634. 


Lam) 


§ .Can. 


Tenn.—Hill v. Roberts, 217 S.W. 
826, 142 Tenn. 215. 
32. U.S.—U. S. v._ Katz, 46 S.Ct. 


513, 271 U.S. 354, 70 L.lad. 986 [aff 5 
¥.(2d) 527]; Penn Mut. L. Ins. Co. v. 
Lederer, 40 S.Ct. 397, 252 U.S. 523, 64 
L.Ed. 698 [aff 169 C.C.A. 167, 258 F. 
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certain the uniform and consistent purpose of the 
legislature,** or to discover how the policy of the 
legislature with reference to the subject matter 


81, 169 C.C.A. 167, which rev 247 F.|{S.E. 116, 149 N.C. 366. 


559]; Texas, etc., R. Co. v. Interstate 
Commerce Commn., 16 S.Ct. 666, 162 
U.S. 197, 40 L.Ed. 940; Feitler v. U. S., 
34 F.(2d) 30 [aff sub nom Danovitz v. 
U. S., 50 S.Ct."3 44,281 UlS.389, 74 L: 
Ed. 923]; Bankers’ Trust Co. v. Bow- 
ers, 295 F. 89, 31 AUR. 922 [rev 292 
F. 793]; Malley v. Howard, 281 F. 363 
[rev 276 F. 830, and cert gr 43 S.Ct. 93, 
260 U.S. 715, 67 L.Ed. 478, and 48 S.Ct. 
95, 260 U.S. 717, 67 L.Ed. 479, and aff 
in part and rev in part 44 S.Ct. 462, 
265 U.S. 144, 68 L.Ed. 949]; Gutschalk 
ViePeeks 260 i. 21:2) 


Ala.—McCreless v. Tennessee Val- 
ley Bank, 94 So. 722, 208 Ala. 414; 
State v. Board of Revenue, 78 So. 964, 
201 Ala. 568. 


Cal.—Old Homestead Bakery v. 
Marsh, 242 P. 749, 75 Cal.App. 247, 
259 [quot Cyc]; People v. Earl, 124 
P. 887, 19 Cal.App. 69. 

Conn.—Pelton & King v. Town of 


Bethlehem, 147 A.' 144, 109 Conn. 547; 
“ies v. Beckley, 93 A. 139, 89 Conn. 


Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla. 206. 


Ill.—People v. Day, 152 N.E. 495, 


321 Ill. 552; Struthers v. People, 116 
Ill.App. 481. 

Ind.—Merchants’ Nat. Bank of 
Muneie v. Delaware School Tp. of 


Delaware County, 
Ind. 658; People’s 
Bank v. Hennessey, (App.) 153 N.E. 
507 [superseding 49 N.E. 365]; 
Klemm v. Fread, 91 N.H. 256, 45 Ind. 
App. 587]; Indianapolis Northern 
Traction Co. v. Ramer, 76 N.E. 808, 37 
Ind.App. 264. 


Iowa.—McKinney v. McClure, 220 N. 
W. 354, 206 Iowa 285; Des Moines City 
Ry. Co. v. City of Des Moines, 216 N. 
W. 284, 205 Iowa 495; Des Moines City 
Ry. Co. v. City of Des Moines, 131 N. 
W. 48, 152 Iowa 18. 


Ky.—Ocean Accident & Guarantee 
Corporation v. Milford Bank, 33 S.W. 
(2d) 312, 236 Ky. 457. 


Mass.—Browne v. 
510, 174 Mass. 150. 


Mich.—Miles v. Fortney, 194 N.W. 
605, 223 Mich. 552, 558 [quot Cyc]. 


Mo.—State v. Davis, 284 S.W. 464, 
314 Mo. 3738, 388 [quot Cyc]; State v. 
Eckhardt, 133 S.W. 321, 232 Mo. 49. 


Mont.—Nichols v. School Dist. No. 
3 of Ravalli County, 287 P. 624, 87 
Mont. 181; Putnam v. Putnam, 282 P. 
855.) 86-. Mont, 135) 142 [eit “Cyel; 
Jeffers v. Montana Power Co., 217 P. 
652, 68 Mont. 114. 


Neb.—State v. Cosgrave, 122 N.W. 
885, 85 Neb.-187, 26 L.R.A.N.S. 207; 
Chicago, etc., R. Co. v. Zernecke, 82 
N.W. 26, 59 Neb. 689, 55 L.R.A. 610 
[aff 22 S.Ct: 229, 183. U.S.’ 582, 46 LL. 
Ed. 339]. 


N.H.—Clough v. Clough, 119 A. 327, 
80 N.H. 462; Burns v. Bay State Ry. 
Co};-88) AU110,5.77 N.H. 112). State: v. 
Boston, etc., R. Co., 80 A. 858, 76 N. 
H. 146. 


N.Y.—Seligman v. Friedlander, 92 
N.E. 1047, 199 N.Y. 373; New York 
Fire Dept. v. Stanton, 54 N.B. 28,159 N. 
Y. 225; In re Crawford’s Will, 218 N. 
Y.S. 201, 218 App.Div. 392 [mod 221 
N.Y-S: 751, 220 App.Div. 313)’; -Fort 
v. Burch, 6 Barb. 60; German-Ameri- 
can Coffee Co. v. O’Neil, 169 N.Y.S. 
421, 102 Misc. 165. 


N.C.—Nance v. Southern R. Co., 63 


114 N.E. 450, 185 
rust & Savings 


Turner, 54 N.E. 


N.D.—Great Northern Ry. Co. v. 
nee County, 208 N.W. 768, 54 N.D. 


Ohio.—Slingluff v. Weaver, 64 N.E. 
574, 66 OhioSt. 621; State v. Burk, 20 
OhioCir.Ct.N.S. 399; Smith v. Loth- 
schuetz, 10 OhioN.P.N.S. 257; Cooper 
v. Van Wert County, 4 OhioN.P.N.S. 
Ho Rost v. Glenville, 1 OhioN.P.N.S. 


Philippine-——Ben v. O’Brien, 38 
Philippine 182. 
Tex.—Williams v. State, 107 S.W. 


1121,.52 Tex.Cr. 371; Ex, p. Keith;-83 
S.W. 683, 47 Tex.Cr. 283. 


Vt.—Henry v. Tilson, 17 Vt. 479. 


Va.—Norfolk, etc., Traction Co. v. 
Ellington, 61 S.E. 779, 108 Va. 245, 17 
L.R.A.N.S. 117, 


Wash.—Paltro v. Aitna Casualty, 
etc., Co., 204 P. 1044, 119 Wash. 101, 
106 [quot Cyc]; State v. Superior Ct., 
178 P. 827, 105 Wash. 676, 679° [quot 
Cyc]. ‘ 

Wis.—Ekern v. McGovern, 142 N.W. 
595, 154 Wis. 157, 46 L.R.A.N.S. 796; 
Milwaukee County v. Sheboygan, 68 N. 
W. 387, 94 Wis. 58. 


33. Alaska.—Brace v. 
Alaska 361. 


Cal.—Old Homestead Bakery  v. 
Marsh, 242 P. 749, 75 Cal.App. 247, 259 
[quot Cyc]. 


Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla, 206. 


Ill.— Peo. v. Day, 152 N.E. 495, 321 
Tll., 552. 


Ind.—State v. Kiley, 76 N.E. 184, 36 
Ind.App. 513. 


Ky.—Commonwealth v. Vanmeter, 
221 S.W.. 211, 187 Ky. 807. 


Me.—Haswell v. Walker, 104 A. 810, 
117 Me. 427. 


Mass.—Morse v. City of Boston,,148 
N.E. 813, 253 Mass. 247. 


Mich.—C,. N. Ray Corp. v. Secretary 
of State, 217 N.W. 334, 241 Mich. 457; 
Miles v. Fortney, 194 N.W. 605, 223 
Mich. 552, 558 [quot Cyc]. 


Mo.—State v. Davis, 284 S.W. 464, 
314 Mo. 373, 388 [quot Cyc]. 


Neb.—State v. Omaha El. Co., 106 
N.W. 979, 110 N.W. 874, 75 Neb. 637. 


N.H.—State v. Mint Vending Ma- 
chine No. 195084, 154 A. 224, 


Pa.—Whitmire v. Muncy Creek Tp., 
17 Pa.Super. 399. 


Tenn.—Hibbett v. Pruitt, 36 S.W. 
(2d) 897, 162 Tenn. 285. 


Tex.—Whittenberg v. Craven, 
(Commn.Appr.) 258 S.W. 152 [rev (Civ. 
App.) 216 S.W. 251]; Ex parte Norton, 
21 S.W.(2d) 6638, 113 Tex.Cr. 306. 


Wash.—Paltro v. Atna Casuaity 
ete., Co., 204 P. 1044, 119 Wash. 101, 
106 [quot Cyc]; State v. Superior Ct., 
178 P. 827, 105 Wash. 676, 679 [quot 
Cyc]. 

W.Va.—Wellsburg, etc, R. Co. v. 
Panhandle Traction Co., 48 S.E. 746, 
56 W.Va. 18. 


“We think it clear that the whole 
series of statutes directed against 
combinations and monopolies should 
be considered as part of a connected 
system, and that no one act should 
be singled out for construction and be 
considered apart from the general , 
trend of legislation upon the subject. 
Statutes in pari materia are to be 
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has been changed or modified from time to time.*4 
In other words, in determining the meaning of a 


particular statute, resort may be 
tablished policy of the legislature 
a general course of legislation.*® 


construed together, and repeals by 
implication are not favored. The 
courts will regard all statutes upon 
the same general subject matter as 
part of one system, and later statutes 
should be construed as supplementary 
or complementary to those preceding 
them. They are to fill up the gaps 
left by former attempts to mend the 
evil.” State v. Omaha El, Co., 106 N. 
W. 979, 110 N.W. 874, 75 Nebr. 637, 
648. 


“The object of the rule in pari 
materia is to carry into effect the 
purpose of the legislature as found 
in harmonious statutes on a subject.” 
C. N. Ray Corp. v. Secretary of State, 
217 N.W. 334, 241 Mich. 457, 461. 


[a] Rule applied.—The history of 
the several amendments to the general 
election law which shows that orig- 
inally the initials were required to be 
written in ink, but later could be 
written with ink, or with lead or in- 
delible pencil, and that the statute 
was finally amended by eliminating 
the words ‘‘or with lead,’ indicates a 
purpose of the legislature to require 
the initials to be made by some means 
more permanent than ordinary lead 
pencil. Miles v. Fortney, 194 N.W. 
605, 283 Mich. 552. 


{[b] Anundeviating course of legis- 
lation in a certain direction for a long 
time in an effort to perfect the law 
relating to a given subject strongly 
emphasizes the express language em- 
bodying the final declaration of legis- 
lative will. Wellsburg, etc., R. Co. v. 
Panhandle Traction Co., 48 S.E. 746, 
56 W.Va. 18. 


{[c] The doctrine in pari materia is 
not limited to ascertainment of mean- 
ing of ambiguous words in a particu- 
lar statute of several dealing with the 
same general subject, but may be re- 
sorted to for the purpose of obtaining 
light upon the question whether it 
was the legislative intent that the 
several statutes should together con- 
stitute a single plan or scheme for the 
accomplishment of a particular pur- 
pose, Old Homestead Bakery v. 
Marsh, 242 P.'749, 75 Cal.App. 247. 


34. U.S.—Standard Fashion Co. v. 
Magrane Houston Co., 170 C.C.A. 593, 
250° F. 793 [aff on reh 163 C.C.A. 553, 
251 F. 559, and cert gr 40 S.Ct. 54, 
250 U.S. 658, 63 L.Ed. 11938, aff 42 S.Ct. 
360, 258 U.S. 346, 66 L.Ed. 653]. 


Cal.—Old Homestead Bakery  v. 
Marsh, 242 P. 749, 75 Cal.App. 247, 259 
[quot Cyc]. 

Colo.—-Steck v. Prentice, 95 P. 552, 
43 Colo. 17. 

' Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla. 206. 

Ill.— People v. Commissioners of 
Highways of Sullivant Tp., 110 N.E. 
847, 270 Ill. 141. 

Mich.—Miles v. Fortney, 194 N.W. 
605, 223 Mich. 552, 558 [quot Cyc]. 

Mo.—State v. Davis, 284 S.W. 464, 
314 Mo. 373, 388 [quot Cyc]. 

Pa.—Com. v. Burry, 5 Pa.Co. 481 
(modifications in Sunday laws). 

Wash.—Paltro v. Attna Casualty, 


etc., Co., 204 P. 1044, 119 Wash. 101, 
106 [quot Cyc]; State v. Superior Ct., 


178 P. 827, 105 Wash. 676, 679 [quot 
Cyc]. 
35. U.S.—U. S. v. Sweet, 38 S.Ct. 


STATUTES 


had to the es- 
as disclosed by 
With this pur- 


198, 245 U.S. 563, 62 L.Ed. 473 [rev 
298. 420143) CiC Aw 3957 Meitler wv. 
U. S., 34 F.(2d) 30 [aff sub nom. Dan- 
OVAtZA Vs ‘UsiS:,100" ScCti844, (28s: 
389, 74 L.Ed. 923). 


Ala.—Allgood v. State, 104 So. 847, 
20 Ala.App. 665 [cert gr 104 So. 851, 
213 Ala. 426]. 


Cal.—Stockton Plumbing & Supply 
Co. v. Wheeler, 229 P. 1020, 68:Cal. 
App. 592. ay 


Colo.—Griswold v. Griswold, 129 P. 
560, 23 Colo.App. 5 


Iowa.—Hastings v. Rathbone, 188 
N.W. 960, 194 Iowa 177, 23 A.L.R. 392; 
Morril v. Bentley, 126 N.W. 155, 130 
N.W. 734, 150 Iowa 677. 


Ky.—Commonwealth v. 
221 S.W. 211, 187 Ky. 807. 


Me.—Kennebunk Kennebunkport & 
Wells Water Dist. v. Inhabitants of 
pen of Wells, 147 A. 188, 128 Me. 


Miss.—Middleton v. Lincoln Coun- 
ty, 84 So. 907, 122 Miss. 673. 


Mo.—Christie Lithograph, etc., Co. 
v..Hamblin, (Mo.App.) 144 S.W. 882; 
Isaac H. Blanchard Co. v. Hamblin, 
144 S.W. 880, 162 Mo.App. 242. 


Mont.—State v. Sedgwick, 127 P. 94, 
46 Mont. 187. 


N.H.—Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


N.J.—Conover v. Public Service R. 
Co., 78 A. 187, 80 N.J.Law 681. 


N.Y.—Matter of McGraw, 19 N.E. 
233, 111 N.Y. 108, 2 L.R.A. 387; Cham- 
berlain v. Chamberlain, 43 N.Y. 424 
[mod 3 Lans, 348]; Peo. ex rel. Trus- 
tees of Masonic Hall and Asylum 
Fund v. Farrell, 223 N.Y.S. 660, 130 
Misc. 142; In re Littleton’s Estate, 
223 N.Y.S. 470, 129 Mise. 845; Jewell 
v. Ithaca, 73 N.Y.S. 953, 36 Misc. 499 
[aff 76 N.Y.S. 126, 72 App.Div. 220]. 


Tenn.—Hibbett v. Pruitt, 36 S.W. 
(2d) 897, 162 Tenn. 285; Hunter v. 
Harrison, 288 S.W. 355, 154 Tenn. 590; 
State v. Temple, 220 S.W. 1084, 142 
Tenn. 466. 


‘Tex.—Austin v. Cahill, 88 S.W. 542, 
89 S.W. 552, 99 Tex. 172; Freels v. 
Walker, (Commn.App.) 26 S.W.(2d) 
627, 35 S.W.(2d) 408; Capley v. Hud- 
son, (Civ.App.) 286 S.W. 531. 


N.S.—Rex v. Penaul, 49 N.S. 391. 
36. See infra § 622. 


37. U.S.—Vane v. Newcombe, 10 
S.Ct. 60, 1382 U.S. 220,'33 L.bd, 320; 
U.S. v. Pan-American Petroleum Co., 
6 F.(2d) 43; Monroe Cider Vinegar, 
etc.,, Co. v. Riordan, 280 F. 624 [rev 
274 EF. 736]; Atlantic Coast Line R. 
Cony UMS OGsCuCh: 878: 


Ariz.—Automatic Registering Mach. 
Co. v. Pima County, 285 P. 1034, 36 
Ariz. 367. 


Ark.—Connelly v. Lawhon, 28 S.w. 
(2d) 990, 180 Ark. 964; Indian Bayou 
Drainage ‘Dist. of Lonoke County vy. 
Dickie, 7 S.W.(2d) 794, 177 Ark. 728; 
McIntosh v. City of Little Rock, 252 
S.W. 605, 159 Ark. 607. 


Cal.—Old_ Homestead Bakery vy. 
Marsh, 242 P. 749, 75 Cal.App. 247, 259 
[quot Cyc]. 


Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla. 206; Tampa & J. Ry. Co. v. 
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pose in view therefore it is proper to consider, not 
only acts passed at the same session of the legis- 
lature,?* but also acts passed at prior®’ and subse- 
quent?*® sessions, and even those which have ex- 


ae . 


Catts, 85 So. 364, 79 Fla. 235. 


Tll.— Peo. v. Landers, 160 N.E. 836, 
329 Ill. 453; Peo. v. Central Illinois 
Pub. Service Co., 159 N.E. 797, 328 Ill. 
440; Peo. v. Day, 152 N.H. 495, p21 
Ill. 552; Peo. v. Cleveland, etc. R. 
Co., 138 N.E. 196, 306 Ill. 459; Smith 
v. Logan County, 119 N.E. 932, 284 Ill. 
163; Peo. v. Solomon, 106 N.E. 458, 
265 Ill. 28. 


Ind.—Hyland v. Rochelle, 100 N.E. 
842, 179 Ind. 671; Railroad Commis- 
sion v. Grand Trunk, etc., R. Co., 100 
N.E. 852, 179 Ind. °255; “Johnson pv. 
Indianapolis, 93 N.E, 17, 174 Ind. 691; 
Jackson County v. Branaman, 82 N.E. 
65, 169 Ind. 80; Stout v. Board of 
Commissioners, 8 N.E. 222, 107 Ind. 
343; Middleton v. Greeson, 5 N.E. 755, 
106 Ind. 22; Prather v. Jeffersonville, 
etc., R. Co., 52 Ind. 16; Waugh v. Och- 
senrider, 149 N.E. 102, 88 Ind.App. 
715; Keener v, Ochsenrider, 149 N.E. 
101, 85 Ind.App. 156. 


Iowa.—McKinney v. McClure, 
N.W. 354, 206 Iowa 285. 


Ky.—Lewis v. James, 231 S.W. 526, 
191 Ky. 769. 


La.—Mouton vy. City of Lafayette, 
58 So. 883, 130 La. 1064. 


ig aes ae v. Robinson, 175 N.E. 
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Mo.—State v. Davis, 284 S.W. 464, 
314 Mo. 373, 388 [quot Cyc]; Leavell 
v. Blades, 141 S.W. 893, 237 Mo. 695. 


Mont.—Putnam v. Putnam, 282 P. 
855, 86 Mont. 135, 142 [cit Cyc]. 


Neb.—Campbell v. Youngson, 114 
N.W. 415, 80 Neb. 322, 118 N.W. 1053, 
82 Neb. 743. 


N.Y.—New York v. Manhattan R. 
Co., 84 N.E. 745, 192 N.Y. 90; Peo. v. 
New York Bd. of Education, 66 N.E. 
674, 174 N.Y. 169; In re Livingston, 
24 N.E. 290,°-121 N.Y. 104; Chase v. 
Lord, 77 N.Y. 1, 6 Abb.N.Cas. 258 [rev 
16 Hun 369; Cocheu v. Williamsburgh 
Methodist Protestant Church, 52 N.Y. 
S. 1019, 32 App.Div. 239; In re Smith, 
160 N.Y.S. 514, 96 Mise. 414. 


Okl.—Appeal of Price, 212 P. 424, 
88 Okl. 156. 


Pa.—Pittsburgh Coal Co.’s Appeal, 
30 Pa.Dist. 768; Oellers v. Ritter, 18 
Pa.Co,. 73. 


Vt.—Sorrell v. White, 153 A. 359, 
103 Vt. 277; In re James, 132 A. 40, 
99 Vt. 265. 

Va.—Keister’s Adm’r v. 
Ex’rs, 96 
L.R. 439. 


W.Va.—State v. Baltimore & O. R. 
Co., 85 S.E. 714, 76 W.Va. 399. 


Alta.—Rex vy. Alberta, etc., R. Co., 
3 Alta.L. 70, 


Man.—Rex vy. Dojacek, 30 Man. 1. 


[a] The legislature must be pre- 
sumed to have had in mind all previ- 
ous legislation upon the subject, so 
that, in the construction of a statute, 
the court must consider the preéxist- 
ing law and any other acts relating 
to the same subject. Nebraska Dis- 
trict of Evangelical Lutheran Synod 
of Missouri, Ohio, and Other States 
v. McKelvie, 175 N.W. 531, 104 Neb. 
93, 7 A.L.R. 1688. 


38. U.S.—Tiger v. Wester Inv. 
Co., 31 S.Ct. 578, 221 U.S. 286, 55 L.Ed. 


Keister’s 
S.By 326, 123 “Vad 15. take 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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pired or have been repealed.*® On the other hand 


it has been held that subsequent 


STATUTES 


statutes cannot 
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that the construction of a statute cannot be aided 
by the legislative history of another act passed 


be considered in construing a particular statute;4° | several years after the enactment of the statute in 


738; Cape Girardeau County Ct. v. 
Hill, 6 S.Ct. 951, 118 U.S. 68, 30 L.Ed. 
73; U.S. v. Freeman, 3 How. 556, 11 
L.Ed. 724; Alexander y. Alexandria, 5 
Cranch depo mend, 10 Ui. G. ve Pan 
American Petroleum Co., 6 F.(2d) 43; 
Douglas y. Edwards, 298 F. 229 [rev 
287 F. 919, and cert gr 45 S.Ct. 94, 266 
U.S. 596, 69 L.Ed. 459, rev 46 S.Ct. 
85, 269 U.S. 204,70 L.Ed. 235]; Mon- 
roe Cider Vinegar, etc.,, Co. v. Rior- 
dan, 280 F. 624 [rev 274 F. 736]; Em- 
pire Voting Mach. Co. y. City of Chi- 
cago, 267 F. 162 [cert den 41 S.Ct. 14, 
254 U.S. 642, 65 L.Ed. 453]. 


Ariz.—Automatic Registering Mach. 
Co. v. Pima County, 285 P. 1034. 


Cal.—Old Homestead Bakery  v. 
Marsh, 242 P. 749, 75 Cal.App. 247, 259 
{quot Cyc]. 


D.C.—W. A. Sheaffer Pen Co. v. 
Lucas, 41 F.(2d) 117, 59 App.D.C. 323. 


Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla. 206. 


Ga.—Georgia Penitentiary Co. v. 
Nelms, 65 Ga. 67 


Ill. Lawrence v. Peo., 58 N.E. 991, 
_ 188 Ill. 407. 


Ind.—Hyland v. Rochelle, 100 N.E. 
$42, 179 Ind. 671; Railroad Commis- 
sioners v. Grand Trunk, ete., R. Co., 
100 N.E. 852, 179 Ind. 255; Johnson 
v. Indianapolis, 93 N.E. 17, 174 Ind. 
691; Jackson County v. Branaman, 
82 N.E. 65, 169 Ind. 80; Stout v. Board 
of Commissioners, 8 N.E. 222, 107 Ind. 
343; Middleton v. Greeson, 5 N.E. 755, 
106 Ind. 22; Prather v. Jeffersonville, 

. etc., R. Co., 52 Ind. 16; Waugh v. Och- 
senrider, 149 N.B. 102, 88 Ind.App. 
715; Keener v. Ochsenrider, 149 N.E. 
101, 85 Ind.App. 156. But compare 
Clark v. Howard County, 135 N.H. 582, 
78 Ind.App. 309 (holding that statutes 
passed by different legislatures are 
not to be construed together). 


ena v. Sylvester, 13 Allen 
Ts 


Mo.—State v. Davis, 284 S.W. 464, 
314 Mo. 373, 388 [quot Cyc]; State v. 
Patterson, 105 S.W. 1048, 207 Mo. 129. 


Mont.—Putnam v. Putnam, 282 P. 
855, 86 Mont. 135, 142 [cit Cyc]. 


Neb.—Campbell v. Youngson, 114 
N.W. 415, 80 Neb. 322, 118 N.W. 1058, 
82 Neb. 743. 


N.Y.—Peo. v. New York Bd. of Ed- 
ucation, 66 N.E. 674, 174 N.Y. 169; 
Matter of Livingston, 24 N.E. 290, 121 
N.Y. 104; Chase v. Lord, 77 N.Y. 1, 6 
Abb.N.Cas. 258 [rev 16 Hun 369]; 
Cocheu v. Williamsburgh Methodist 
Protestant Church, 52 N.Y.S. 1019, 32 
App.Div. 239. 


Okl.—Board of Education of Okla- 
homa City v. Woodworth, 214 P. 1077, 
89 Okl. 192; Appeal of Price, 212 P. 
424, 88 Okl. 156; Salmon v. Johnson, 
189 P. 537, 78 Okl. 182—feert den 41 
S.Ct. 18, 254 U.S. 641, 65 L.Hd. 452]; 
Board of Equalization of Oklahoma 
County v. First State Bank of Okla- 
homa City, 188 P. 115, 77 Okl. 291; 
One Hudson Super-Six Automobile, 
Model J, No. 4197, Engine No. 39527 
v. State, 187 P. 806, 77 Qkl. 130; Gray- 
son v. Thompson, 186 P. 236, 77 Okl. 
77; Hudson v. Hopkins, 183 P. 507, 
75 Okl. 260 [error dism 41 S.Ct. 533, 
256 U.S. 681, 65 L.Ed. 1169]; In re 
Cleveland’s Claim, 180 P. 852, 72 Okl. 
279; De Hasque v. Atchison, etc., R. 
Co., 173 P. 73, 68.Okl. 183, L.R.A.1918F 
259; State v. Howard, 171 P. 41, 67 
Okl. 296; Thacker v. Witt, 166 P. 713, 
64 Okl. 169; Creek County v. Alex- 
ander, 159 P. 311, 58 Okl. 128. 


Pa.—Bear v. Bear, 33 Pa. 530; Moy- 
er v. Gross, 2 Penr. & W. 172. 


fe v. Reynolds, 1 Heisk. 


Eng.—Morgan y. London General 
Omnibus Co., 12 Q.B.D. 207; Rolle v. 
Whyte, L.R. 3 Q.B. 298; Russell v. 
Meyrick, [1903] 2 Ch. 461 [rev 72 L.J. 
Ch. 55]; Dickenson v. Fletcher, L.R. 9 
C.P. 2; Grill v. General Iron Screw 
Collier Co.,;G.R. 1 C:P..611; Clarke-v. 
Powell, 4 B.&Ad. 846, 24 B.C.L. 174, 
110 Reprint 674; Battersby v. Kirk, 
2 Bing.N.Cas. 584, 29 E.C.L. 4382, 132 
Reprint 228; Smith v. Lindo, 4 C.B. 
qe 395, 93 E.C.L. 404, 140 Reprint 


pap Sab tty agen: v. Sydney, 46 N.S. 


Ont.—Northern Crown Bank vy. In- 
ternational Electric Co., 24 Ont.L. 57. 


“The rule of construction by the 
aid of statutes in pari materia does 
not restrict the court to the consid- 
eration of other legislation enacted on 
the same day or at the same session. 
The use of the rule, like all other 
methods of construction, is to ascer- 
tain the intention of the Legislature 
by reference to other enactments re- 
lating to the same matter or subject 
—to the same person or thing, or to 
the same class of persons or things. 
Familiar illustrations are found in the 
interpretation and construction of 
progressive statutes relating to the 
rights of married women, or to the 
regulation of the liquor traffic.” In- 
dianapolis Northern Traction Co. v. 
eee: 76 N.E. 808, 810, 37 Ind.App. 


FF a isa i construction see supra § 


39. U.S.—Tiger v. Western Inv. 
Co., 31.S.Ct. 578, 221 U.S. 286, 55 L.Bd. 
738; Vane v. Newcombe, 10 S.Ct. 60, 
132 U.S. 220, 33 L.Ed. 310; Viterbo v. 
Friedlander, 7 S.Ct. 962, 120 U.S. 707, 
30 L.Ed. 776; U.S. v. Bowen, 100 U.S. 
508, 25 L.Ed. 631. Monroe Cider Vine- 
gar, etc., Co. v. Riordan, 280 F. 624 
[rev 274 F. 786]; Northern Commer- 
cial Co. v. United States, 217 F. 33, 133 
C.C.A. 148; People’s U. S. Bank v. 
Goodwin, 162 F. 937; Southern R. Co. 
v. McNeill, 155 F. 758; In re Southern 
Pac.2 Cou82) We Sil: 


Cal.—Old Homestead Bakery _ v. 
Marsh, 242 P. 749, 75 Cal. 247, 259 
[quot Cyc]. 


Colo.—Steck y. Prentice, 95 P. 552, 
43 Colo. 17. 


Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla. 206; Ferrari v. Board of 
Health, 5 So. 1, 24 Fla. 390. 


Ga.—-Harrison v. Walker, 1 Ga. 32. 
Ill. Bruce v. Schuyler, 9 Ill. 221. 


Ind.—Maynes Automobile Co. v. 
Kokomo, 114 N.B. 758, 186 Ind. .9; 
Hyland v. Rochelle, 100 N.H. 842, 179 
Ind. 671; Hyland v. Rochelie, 100 N.E. 
842, 179 Ind. 671; Railroad Commis- 
sion v. Grand Trunk, etc., R. Co., 100 
N.E. 852, 179 Ind. 255; Johnson v. 
Indianapolis, 93 N.E. 17, 174 Ind. 691; 
Board of Commissioners v. Branaman, 
82 N.B. 65, 169 Ind. 80; State v. Har- 
rison, 19 N.H. 146, 116 Ind. 300; Stout 
v. Board of Commissioners, 8 N.E. 
222, 107 Ind. 343; Middleton v. Gree- 
son, 5 N.H. 755, 106 Ind. 22; Prather 
v. Jeffersonville, ete., R. Co., 52 Ind. 
16; Waugh v. Ochsenrider, (App.) 
149 N.E. 102; Keener v. Ochsenrider, 
149 N.H. 101, 85 Ind.App. 156; Green- 
bush Cemetery Assoc. v. Van Natta, 


94 N.E. 899, 49 Ind.App. 192. 


La.—State v. Caldwell, 129 So. 368, 
170 La. 851 [app dism 51 S.Ct. 40]; 
Succession of Baker, 55 So. 714, 129 
La. 74, Ann.Cas.1912D 1181. 


Md.—State v. Baltimore, 
Co., 12 - Gill&J. 399; 
Howard, 6 Harr.&J. 383. 


_ Mass.—Ham v. Boston Board of Po- 

lice, 7 N.E. 540, 142 Mass. 90; Ham- 
ilton v. Boston, 14 Allen 475; Hol- 
brook v. Bliss, 9 Allen 69; Eaton v. 
Green, 22 Pick. 526; Church v. Crock- 
er, 3 Mass. 17. 


Miss.—Grand Gulf Bank v. Archer, 
16 Miss. 151. 


Mo.—State v. Davis, 284 S.W. 464, 
314 Mo. 373, 388 [quot Cyc]. 


PME asthe sn era v. Phelps, 37 N.H. 


Okl.—Searcy v. State, 167 P. 476, 64 
Okl. 257. 


Or.—Baxter v. Davis, 
113 P. 438, 58 Or. 109. 


Pa.—Sumption v. Rogers, 89 A. 121, 
242 Pa. 348 [aff 53 Pa.Super. 109]; 
Daniels v. Com., 7 Pa. 373. 


Tenn.—Coleman y. Davidson Acad- 
emy, Cooke 261. 


Tex.—Steadman v. Merchants’, etc., 
Bank, 69 Tex. 53. 


Utah.—Ogden City v. Boreman, 57 
P. 843, 20 Utah 98. 


Wash.—State v. Herr, 276 P. 870, 
151 Wash. 623; State v. Vosgien, 144 
P, 947, 82 Wash. 685. 


W.Va.—Wellsbureg, etc., R. Co. v. 
Panhandle Traction Co., 48 S.H. 746, 
56 W.Va. 18; Daniel v. Simms, 39 S.E. 
690, 49 W.Va. 554; Forqueran v. Don- 
nally, 7 W.Va. 114. 


Wis.—Kollock v. Madison, 54 N.W. 
725, 84 Wis. 458; Flanders v. Merri- 
mack, 48 Wis. 567. 


Eng.—Rex v. Loxdale, 1. Burr. 445, 
97 Reprint 394; Goldsmid v. Hamp- 
ton, 5 C.B.N.S. 94,°94 ELC.L. 94, 141 
Reprint 37; Ex p. Copeland, 2 DeG. 
M.&G. 914, 51 Eng.Ch. 714, 42 Re- 
print 1129. See Bradlaugh v. Clarke, 
8 App.Cas. 354, 380 (where it was said 
by Lord Watson that while there may 
be occasions on which reference to a 
repealed statute would be legitimate, 
“it appears to me to be an extremely 
hazardous proceeding to refer to pro- 
visions which have been absolutely re- 
pealed, in order to ascertain what the 
Legislature meant to enact in their 
room and stead’’). 


ete., R. 
Baltimore v. 


$12 Po 260; 


Man.—Winnipeg Electric R. Co. v. 
Delisle, 31 Man. 355; Rex v. Dojacek, 
30 Man. 1 


N.B.—Ex p. Lugrin, 16 N.B. 125. 


Newfoundl.—Noseworthy v. Bow- 
ring, 7 Newfoundl. 78. 


[a] ®hus where the meaning of a 
statute cannot be gathered from the 
text and no definition thereof exists 
in general legal terminology, it may 
be ascertained by resort to earlier 
and repealed statutes in pari materia. 
Sumption v. Rogers, 89 A. 121, 242 Pa. 
348 [aff 53 Pa.Super. 109]. 


[b] Where part of an act has been 
repealed, the repealed parts may be 
looked to in construing thé rest. 
Winnipeg Electric R. Co. v. Delisle, 31 
Man. 355. 


40. Peo. v. Central Illinois Public 
Service Co., 159 N.EH. 797, 328 Il, 440. 
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question;*! that a repealed statute,*” or even one 
which the legislature has ineffectually attempted to 
repeal,*? cannot be considered in pari materia with 
a later statute on the same subject. 


Words used in prior statute.44 Whenever a leg- 
islature has used a word or phrase in a statute in 
one sense and with one meaning, and subsequently 
uses the same word or phrase in legislating on the 
same subject matter, it will be understood as us- 
ing it in the same sense,*> unless there be some- 
thing in the context or the nature of things to in- 
dicate that it intended a different meaning thereby.*® 
So where a word in a statute is a misprint or clerical 
error, and renders the provision meaningless, that 
another word was used a number of times by sev- 
eral different legislatures in kindred acts, and acts 
of which the one in question is amendatory, must 
be accorded material influence on the question of 
substituting the word used in the former acts.** 
That the legislature employed words in earlier stat- 
utes adequate to express a certain meaning, but 
omitted them in a later statute on the same sub- 


41. Penn Mut. L. Ins. Co., 40 S.Ct. {Dom.L.R. 491. 


397, 252 U.S. 523, 64 L.Ed. 698. 


STATUTES 


Man.—Rex v. Dojacek, 30 Man. 1; 
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ject, will be considered in construing the words in 
the later act, claimed to have the same meaning,** 
and it has been held that the court will assume 
from the omission that a change of meaning was 
intended.*® 


Provisions omitted from one act. Where two acts 
in pari materia are construed together, and one con- 
tains provisions omitted from the other, the omit- 
ted provisions will be applied in the proceeding 
under the act not containing such provisions, where 
not inconsistent with the purposes of the act.°° 


Reference to bill not voted on. The effect of a 
statute cannot be narrowed by reference to a bill 
which was never voted on, but was merely proposed 
in committee.>1 


Existence of ambiguity. It must not be over- 
locked that the rule requiring statutes in pari ma- 
teria to be construed together®? is only a rule of 
construction to be applied as an aid in determining 
the meaning of a doubtful statute, and that it can- 
not be invoked where the language of a statute is 
clear and unambiguous.® 


= co, 263 F. 630, 49 App.D.C. 234; Dis- 
trict of Columbia v. Gladding, 263 F. 
628, 49 App.D.C. 232; District of Co- 


42. Dow v. United States, 226 F. 
145, 140 C.C.A. 549 [rev 211 F. 486, 
and 213 F. 355]. See also Lockwood 
v. District of Columbia, 24 App.D.C. 
569 (holding that where a personal 
tax law: imposes a tax on a certain 
occupation without defining it, it is 
doubtful whether the court in con- 
struing it can look to old and repealed 
tax laws which define such occupation 
to ascertain the legislative meaning). 


43. C. N. Ray Corporation v. Sec- 
retary of State, 217 N.W. 334, 241 
Mich. 457. , 


44. Words used in repealed statute 
see supra text and note 39. 


45. U.S.—U. S. v. Twenty-Four 
Coils of Cordage, 28 F.Cas.No. 16,566, 
Baldw. 502 [aff 28 F.Cas.No. 16,573, 
Gilp. 299]. 


Cal.—Old Homestead Bakery v. 
Marsh, 242 P. 749, 75 Cal.App. 247. 


D.C.—Apfel v. Mellon, 59 App.D.C. 
94, 33 F.(2d) 805 [cert den 50 S.Ct. 35, 
280 U.S. 585, 74 L.Ed. 634]. 


Tll.—Purtell v.. Philadelphia & 
Reading Coal & Iron Co., 167 Ill.App. 
125 [aff 99 N.E. 899, 256 Ill. 110, 43 
L.R.A.N.S. 193, Ann.Cas.1913EH 335]. 


Ilowa.—Eckerson v. Des Moines, 115 
N.W. 177, 187 Iowa 452. 


Kan.—In re Linn County Seat, 15 
Kan. 500. 
POR SoC ana v. Garthwaite, 23 N.J.L. 
N.Y.—Matter of Ringler, 130 N.Y.S. 
62, 145 App.Div. 361. 


N.D.—Eddy v. Krekow, 209 N.W. 
225, 54 N.D. 220. 


Ohio.—State v. Tomlinson, 124 N.F. 
220, 99 OhioSt. 233. 


Pa.—In re Gasoline Storage, 1 Pa. 
Dist.&Co. 663. 


Vt.—Whitcomb v. Rood, 20 Vt. 49. 


Wash.—State v. Superior Ct., 178 P. 
827, 105 Wash. 676, 679 [quot Cyc]. 
Wis.—Oneida County v. Keppler, 
102 N.W. 1135, 125 Wis. 18; Oneida 
ioe ney v. Tibbits, 102 N.W. 897, 125 
is. 9. 


B.C.—Rex v. Bradshaw, 


[1927] 2 


Larence v. Larence, 21 Man. 145. 


46. Purtell v. Philadelphia, etc., R. 
Go., 167 Ill.App. 125 [aff 99 N.E. 899, 
256 IH. 110, 43 L.R.A.N.S. 193, Ann. 
Cas.1913E 335]; In re Linn County 
Seat, 15 Kan. 500; State v. Superior 
Ct., 178 P. 827, 105 Wash. 676, 679 
[quot Cyc]. 


47. Hutton v. Boze, 90 N.E. 893, 
173 Ind. 719; Moore v. Bible, 90 N.E. 
892, 173 Ind. 413; Smith v. Hamilton 
County, 89 N.E. 867, 90 N.H.- 881, 173 
Ind. 364. 


48. State ex rel. Hilbert v. Glaves, 
186 S.W. 685, 268 Mo. 100. 


49. In re State v. Highway Route 
No. 72, 108 A. 820, 265 Pa. 369 [aff 71 
Pa.Super. 85]. ‘ 


[a] That words of statute are dif- 
ferent from words of statute which it 
repeals is intimation that they are to 
have different interpretation. Woom- 
er v. County, 17 Pa.Co. 665. 


50. Ketcham v. Board of Education 
of Community Consolidated School 
Dist. No. 201, 155) IN-B. 332; 324 ‘Th. 


314; Peo. v. Cowen, 119 N.E. 335, 283 
Ill. 308; In re Dow’s Estate, 239 Ill. 
App. 539. 


51. United States v. Allen, 179 F. 
13, 103 C.C.A. 1 [rev 171 F. 907, and 
aff Heckman v. United States, 32 S.Ct. 
424, 224 U.S. 413, 56 L.Ed. 820, and rev 
Mullen v. United States, 32 S.Ct. 494, 
224 U.S. 448, 56 L.Ed. 834 and aff upon 
conditions Goat v. United States, 32 
S.Ct. 544, 224 U.S. 458, 56 L.Ed. 841 
and Deming Inv. Co. v. United States, 
sek 549, 224 U.S. 471, 56 L.Ea. 

7]. 


se: See supra text and notes 2%, 


53. U.S.—Greenport Basin & Con- 
struction Co. v. U. S., 43 S.Ct. 183, 260 
U.S. 512, 67 L.Ed. 370 [aff 269 FB. 58]; 
Hamilton v. Kentucky Distilleries, 
etc., Co., 288 F. 326 [aff 274 F. 209]; 
U. S. v. Colorado,. ete. R. Co, 157 F. 
821, 85 C.C.A. 27, 15 LL. RiA.N-S. 167, 13 
Ann.Cas.893 [cert den 28 S.Ct. 570, 
209 U.S. 544, 52 L.Hd. 919]. 


Ark.—Merchants’ Transfer & Ware- 
house Co. v. Gates, 21 S.W.(2d) 406, 
180 Ark. 96. 


D.C.—Distriet of Columbia v. Seal- 


lumbia v. Washington Gaslight Co., 

45 App.D.C. 78; District of Columbia 

Yep ean e otoma Gaslight Co., 45 App. 
.C. Go. 


Idaho.—Preston A. Blair Co. v. Jen- 
sen, 286 P. 366, 49 Idaho 118. 


Ill. Schaeffer v. Burnett, 120 Ill. 
App. 79 [aff 77 N.E. 546, 221 Ill. 315]. 


Towa.—MecKinney v. McClure, 220 


N.W. 354, 206 Iowa 285; Corell vy. Wil-~° 


liams & Hunting Co., 148 N.W. 633, 
155 N.W. 982, 173 Iowa 571, Ann.Cas. 
1918A 117. 


Ky.—Commonwealth v. Alford’s 
Ex’r, 218 S.W. 721, 187 Ky. 106. 


Mich.—Voorhies v. Faust, 189 N.W. 
1006, 200 Mich. 155, 27 A.L.R. 706. 


N.J.—Application of Passaic City 
Clerk, 116 A. 695, 94 N.J.Law 384. 


N.Y.—Smith v. Western Pac. R. Co., 
96 N.E. 1106, 203 N.Y. 499; Peo. v. 
Fitch, 42 N.E. 520, 148 N.Y. 77; Chase 
v. Lord, 77 N.Y. 18, 6 Abb.N.Cas. 276; 
Goodrich v. Russell, 42 N.Y. 177; Inre 
Union Bank, 133 N.Y.S. 62, 147 App. 
Div. 593 [rev on other grounds 97 N.E. 
737, 204 N.Y. 313]; Peo. v. Williams, 
62 N.Y.S. 130, 47 App.Div. 92; Chaote 
MM ght 57 N.Y.S. 383, 39 App.Div. 


N.C.—State v. Johnson, 86 S.E. 788, 
170 N.C. 685. 


Pa.—Rich v. Keyser, 54 Pa. 86. 


S.D.—State v. Carlson, 157 N.W. 
657; StS. Ds 234. 


Va.—Richmond, ete., R. Co. v. Rich- 
mond, 133°S.E. 800, 145 Va. 225. 


Ont.—Northern Crown Bank v. In- 
ternational Electric Co., 24 Ont.L. 57, 
19 Ont.W.R. 392, Ann.Cas.1912A 472, 
22 Ont.L. 339, 17 Ont.W.R. 561. 


“Tt is true that statutes relating to 
the same subject are to be construed 
together; but this rule does not go to 
the extent of controlling the language 
of subsequent statutes by any sup- 
posed policy of previous ones.’”’ Good- 
rich v. Russell, 42 N.Y. 177, 184. 


[a] History of parent statute will 
not be allowed to override positive 
language of later enactment. Rich- 
mond, F. & P. R.°Co. v. City of Rich- 
mond, 133 S.E. 800, 145 Va. 225. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- 


§ 621] ) 


[§ 621] (b) Conflicting Statutes.®+ 
pari materia, although in apparent conflict, should, 
so far as reasonably possible, be construed in har- 


[b] Using different words.—Where 

*the words of a subsequent statute dif- 

4 fer from those of a prior statute on 
: the same subject, it is an intimation 
that they are to have a different con- 
struction. Rich v. Keyser, 54 Pa. 86. 


y [c] Omission of words.—Act of 

) April 22, 1794, authorizing the dress- 

J ing of victuals on Sunday, but omit- 

; ting words found in prior acts ex- 

F pressly authorizing their sale, must 

| be considered as not including the 
misht ‘to, Sell-= Com. vy. Burry, 5 Pa, 
Co. 481. : 


54. General and special statutes 
see infra § 623. 


55. U.S.—Workman v. New York, 
: 63 F. 298. 
Ala.—State v. Martin, 48 So. 847, 
160 Ala. 190. 


Alaska.—Nordstrom v. Silvertsen- 
Johnsen Min., ete., Co., 5 Alaska 210. 


Cal.—Harvey v. Kern County, 
(App.) 290 P. 648; Slater v. Kesey, 
282 P. 1023, 102 Cal.App. 266; Mc- 
Grath v. Kaelin, 225 P. 34, 66 Cal. 
App. 41; Cohn v. Isensee, 188 P. 279, 
45 Cal.App. 531.) 


D.C.—-Calvert v. Terminal Taxicab 
Co., 48 App.D.C. 119. 


Ind.—Cahill v. State, 76 N.E. 182, 36 
Ind.App. 507. 


Kan.—In re Moseley’s Estate, 164 
P. 1073, 100 Kan. 495, L.R.A.1917E 
11 


Ky.—Lewis v. Mosely, 286 S.W. 793, 
215 Ky. 573; American Tobacco Co. 
ve Com:,.. 15 Saws: 055; 7563 2 Com. -v. 
International Harvester Co., 115 S.W. 
703, 181 Ky. 651, 133 Am.S.R. 256. 


Md.—Kelly v. Consolidated Gas, 
Electric Light & Power Co., 138 A. 
487, 153 Ma. 523. 


Mass.—Crawford v. Roloson, 160 
N.E. 303, 262 Mass. 527; Curtiss v. 
Inhabitants of Sheffield, 100 N.E. 365, 
213 Mass. 239, 50 L.R.A.N.S. 402, Ann. 
Cas.1914A 564. 


Miss.—Board of Sup’rs of Lauder- 
dale County v. City of Meridian, 114 
So. 803, 149 Miss. 139. 


Mo.—Dysart v. City of St. Louis, 11 
S.W.(2d) 1045, 321 Mo. 514, 62 A.L.R. 


762; State v. Davis, 284 S.W. 464, 314 
Mo. 378, 388 [quot Cyc]; State ex 
rel. Kansas City v. Public Service 


Commission of Missouri, 257 S.W. 462, 
361 Mo. 179; State v. Fulks, 247 S.W. 
129, 296 Mo. 614; Home Ins. Co. v. 
Wickham, 219 S.W. 961, 281 Mo. 300 
[setting aside (App.) 196 S.W. 385]; 
State v. Koeln, 192 S.W. 748, 270 Mo. 
174. 

Mont.—State v. Mountjoy, 271 P. 
446, 83 Mont. 162; State v. Mills, 261 
P. 885, 81 Mont. 86. 


Neb.—State v. Dunn, 107 N.W. 236, 
76 Neb. 155. ‘ 


Nev.—kKondas v. Washoe County 
Bank, 254 P. 1080, 50 Nev. 181. 


N.Y.—Peo. v. Ekerold, 105 N.E. 
670, 211 N.Y. 386; In re New York, 
etc., R. Co., 85 N.E. 1014, 193 N.Y. 
72: Perkins v. Smith, 23 N.E. 21, 116 
N.Y. 441; New York Fire Dept. v. 
Atlas Steamship Co., 13 N.E. 329, 106 
N.Y. 566; Peo. v. Brooklyn, 93 N.Y. 
313, [af€ 27 Hun 561]; Peo. v....New 
York, Tax, ete., Comrs., 80 N.Y. 573; 
Ritz Carlton Apartments v. Fried, 
232 N.Y.S. 519, 133 Misc. 607 [rev 
235 N.Y.S. 624, 134 Misc. 347]; Peo. 
v. Simmons, 226 N.Y.S. 397, 130 Misc. 
821. 


STATUTES 


Statutes in 


N.C.—Martin v. Glenwood Park 
Sanitarium, 156 S.E. 849, 200 N.C. 221; 
Board of Education of Buncombe 
County v. Walter, 151 S.E. 718, 198 
N.C. 325; Armstrong v. Board of 
Commissioners, 117 S.E. 388, 185 N. 
C. 405; Perry v. Cox, 112 S.H. 6, 183 
N.C. 387; Young v. Davis, 108 S.E. 
630, 182 N.C. 200; Rodgers, McCabe 
epee VV. Bells (a8. 87; 2156" N.C. 


N.D.—Murray Bros., etc., Land Co. 
v. Buttles, 156 N.W. 207, 32 N.D. 565. 


Okl.—State v. Shull, 286 P. 891, 142 
Okl. 293; Perrine v. State, 178 P. 97, 
72 Okl. 18; Town of Comanche v. Fer- 
guson, 169 P. 1075, 67 Okl. 101; Thack- 
én vi Witt) 166° PB. 713; 64 OI. 169: 


Pa.—In re Langerwisch, 28 Pa. 
Dist. 470; In re Mine Accidents, .23 
Pa.Dist. 136; Pyle v. Butler County, 
43 Pa.Co. 199; Com. v. Wilkes-Barre, 
ete., R. Co., 14 Pa.Co. 205. 


Porto Rico.—Bithorn v. Ball, 17 
Porto Rico 549; Ex p. Andino, 8 Porto 
Rico 462. 


S.C.—Smith v. South Carolina 
State Highway Commission, 136 S.E. 
487, 138 S.C. 374. 


Tenn.—West vy. State, 204 S.W. 994, 
140 Tenn. 358. 


Tex.—Bishop v. Houston Independ- 
ent School Dist., (Commn.App.) 29 S. 
W.(2d) 312 [answer to certified ques- 
tions conformed to (Civ.App.) 35 S.W. 
(2d) 465]; Griffin v. City of Waxa- 
hachie, (Commn.App.) 276 S.W. 201 


‘[mod (Civ.App.) 257 S.W..988]; Whit- 


tenberg v. Craven, (Commn.App.) 258 
S.W. 152 [rev (Civ.App.) 216 S.W. 
251]; Town of Griffing Park v. City 
of Port Arthur, (Civ.App.) 36 S.W. 
(2d) 593; Howth v. J. I. Case Thresh- 
ing Mach. Co., (Civ.App.) 280 S.W. 238 


[error den 293 S.W. 800, 116 Tex. 
434]; Ex p. Oates, 2388 S.W. 930, 91 
Pex Creeks 


Utah.—First Nat. Bank v. Parker, 
194 PB. 661,4 572 Utah 290,12) ASTAR. 
1373; Board of Education of Ogden 
City v. Hunter, 159 P. 1019, 48 Utah 
373; State v. Pay, 146 P. 300, 45 Utah 
411, Ann.Cas.1917E 173; Twiggs v. 
State Bd. of Land Com’rs, 75 P. 729, 
27 Utah 241. 


Va.—Kirkpatrick Vv. Board of 
Sup’rs of Arlington County, 136 S.E. 
186, 146 Va. 113; W. S. Forbes & Co. 
v. Southern Cotton Oil Co., 108 S.E. 
15, 130 Va. 245; City of Richmond v. 
Drewry-Hughes Co., 90 S.E. 635, 94 S. 
E. 989, 122 Va. 178; Bowe v. Rich- 
mond, 64 S.E. 51, 109 Va. 254. 


Wis.—Harris v. Halverson, 211 N. 
W. 295, 192 Wis. 71; State v. Kelly, 
143 N.W. 153,154 Wis. 482; State v. 
Thomas, 136 N.W. 623, 150 Wis. 190. 


Eng.—Reg. y. Tonbridge Parish, 13 
Q.B.D. 342; Reg. v. Oastler, 45 J.P. 
9 


[a] General terms in a later law 
will often be construed to harmonize 
with the restrictions of an_ earlier 
law on the same subject by limiting 
them to the class mentioned in the 
earlier law. State v. Graham, 108 N. 
HY. 117, 183 Ind. 63. 


[b] Later statutes, which abro- 
gate settled practice or repeal former 
statutes, are to be expounded as near 
to the use and reason of the prior law 
as can be without violation of their 
intent. People’s Trust, etc, Co. v. 
Ehrhart, 34 Pa.Super. 16. 


[c] Scope of statute will not be 
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mony with each other,®® so as to give force and 
effect to each,®® as it will not be presumed that 
the legislature, in the enactment of a subsequent 


extended by construction beyond the 
letter, when the result will be a con- 
flict with the prohibition of another 
statute expressly covering the exten- 
sion. East End Trust Co. of City 
of Harrisburg, Pa., v. Otten, 174 N. 
BE. 655, 255 N.Y. 283. 


[d] Where conflict relates to im- 
material matter, the discrepancies 
will be disregarded. State v. Dunn, 
107 N.W. 236, 76 Neb. 155. 


[e] Where clauses in a statute are 
conflicting, and there is no way of 
reconciling them, and nothing to in- 
dicate which the legislature regarded 
as of paramount importance, force 
should be given to those clauses 
which which make the statute in har- 
mony with the other legislation on 
the same subject. Kansas Pac. R. Co. 
v. Wyandotte County, 16 Kan. 587. 


56. U.S.—U. S. v. Mullendore, 35 F. 
(2d) 78; _U. S. v. Commissioner of 
Immigration of Port of New York, 
285 FB. 295 [aff 278 F. 564, cert gr 43 
S.Ct. 364, 261 U.S. 611, 67 L.Ed. 826, 
and rev 44 S.Ct. 528, 265 U.S. 310, 68 
L.Ed. 1031]; Elrod v. Moss, 278 F. 
123; Chase v. U. S., 238 F. 887, 152 
C.C.A. 21; U.S. v. Hewes, 26 F.Cas. 
No. 15,359, Crabbe 307; Repetti v. U. 
S., 40 Ct.Cl. 240; Vandergrift v. U. S., 
9 Cust.App. 112. 


Ala.—Abingdon Mills v. Grogan, 52 
So. 596, 167 Ala. 146. 


Ariz.—Automatic Registering Mach. 
Co. v. Pima County, 285 P. 1034; Row- 
land v. McBride, 281 P. 207, 35 Ariz. 
511; Johnson vy. Douglas School Dist., 
261 P. 638, 33 Ariz. 12; Burnside v. 
Douglas School Dist. No. 27 of Co- 
chise County, 261 P. 629, 33 Ariz. 1; 
Gideon v. St.’ Charles, 146 P. 925, 16 
Ariz, 435. 


Ark.—Louisiana Oil Refining Co. v. 
Rainwater, 37 S.W.(2d) 96. . 


Cal.—Rose vy. Superior Court in and 
for Imperial County, 252 P. 765, 80 
Cal.App. 739; Board of Education of 
City of Santa Ana y. Talbert, 199 P. 
555, 52 Cal.App. 657; Cohn v. Isensee, 
188 P. 279, 45 Cal.App. 531; Reed 
Orchard Co. v. Superior Ct., 128 P. 9, 
18, 19 Cal.App. 648. 


Colo.—Dines v. Harris, 291 P. 1024; 
Peo. v. Board of Commissioners. 
281 P. 117, 86 Colo. 249; Denver 
City Tramway Co. v. Kennedy, 117 P. 
167, 50 Colo, 418. 


Conn.—Connelly y. City of Bridge- 
port, 132 A. 690, 104 Conn. 238. 


Fla.—Milam v. Davis, 123 So. 668, 
97 Fla. 916 [cert den 50 S.Ct. 82, 280 
U.S. 601, 74 L.Ed. 646]; St. Peters- 
burg v. Pinellas County Power Co., 
100 So. 509, 87 Fla. 315; State v. Burr, 
84 So. 61, 79 Fla. 290; State v. Sheats, 
74 So. 638, 73 Fla. 176, 544; Curry v. 
Lehman, 47 So. 18, 55 Fla. 847. 


Idaho.—Achenbach v. Kincaid, 140 
P. 529, 25 Idaho 768. 


Ill.—Ketcham v. Board of HWduca- 
tion of Community Consolidated 
School Dist. No. 201, 155 N.E. 332, 
324 Ill. 314; Peo. v. Flynn, 106 N.E. 
961, 265 Ill. 414; Penniman v. Ben- 
nett, 224 Ill.App. 538; Peo. v. Mount, 
87 Ill.App. 194 [aff 58 N.E. 360, 186 
Ill. 560]. 


Ind.—Straus Bros. Co. v. Fisher, 
163 N.E. 225, 200 Ind. 307 [supersed- 
ing op 154 N.E. 12]; Kramer v. Bee- 
be, 115 N.E. 83, 186 Ind. 349; Prince- 
ton Coal Min. Co. v. Lawrence, 95 N. 
BE. 428, 98 N.E. 387, 176 Ind. 469; 
Ensley v. State, 38 N.H. 62, 172 Ind. 
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statute, intended to repeal an earlier one, unless 
it has done so in express terms;°7 nor will it be 
presumed that the legislature intended to leave on 


198; State v. Kiley, 76 N.B. 184, 36 
Ind.App. 513. 


Iowa.—Ogilvie vy. City of Des 
Moines, 233 N.W. 526; Iowa Electric 
Co. v. Scott, 220 N.W. 338, 206 lowa 


1217; Palmer v. Cedar Rapids, .146 
N.W. 827, 165 Iowa 595, Ann.Cas. 
1916E 558. 


Kan.—Arkansas City v. Turner, 226 
P. 1009, 116 Kan. 407. 


Ky.—Indiana Truck Corporation of 
Kentucky v. Hurry Up Broadway Co., 
1 S.W.(2d) 990, 222 Ky. 521; Naylor 
v. Board of Education of Fulton Coun- 
ty, 288 S.W. 690, 216 Ky. 766; Lewis 
v. Mosely; 286 S.W. 798, 215 Ky. 573; 
Maysville Turnpike Road Co. v. How, 
14 B.Mon. 426. 


La.—State v. Allison, 83 So. 778, 
146 La. 495; State v. Board of Trus- 
tees, 75 So. 108, 141 La. 427. 


Mass.—Brooks y. Fitchburg, 
R. Co., 86 N.E. 289, 200 Mass. 8. 


Mich.—Board of Control of Mich- 
igan State Prison v. Fuller, 163 N.W. 
921, 197 Mich. 377. 


Minn.—State v. Babcock, 222 N.W. 
285, 287, 175 Minn. 5838, 590. 


Miss.—State vy. U. S. Fidelity, etc., 
Co., 128 So. 503, 157 Miss. 740; Board 
of Sup’rs of Hancock County v. City 
of Bay St. Louis, 128 So. 331, 157 
Miss. 459; Sartin v. Prentiss County, 
125 So. 568, 156 Miss. 46. 


Mo.—Little River Drainage Dist. v. 
Lassater, 29 S.W.(2d) 716; Hannibal 
Trust Co. v. Elzea, 286 S.W. 371, 315 
Mo. 485; State v. Davis, 284 S.W. 464, 
314 Mo. 373, 389 [quot Cyc]; White v. 
Greenway, 263 S.W. 104, 303 Mo. 691; 
State ex rel. Monier v. Crawford, 262 
S.W. 341, 303 Mo. 262; State ex rel. 
Buchanan County v. Fulks, 247 S.W. 
129, 296 Mo. 614; State on inf. Barker 
v. Koeln, 192 S.W. 748, 270 Mo. 174; 
State v. Clayton, 126 S.W. 506, 226 
Mo. 292; Rutter v. Carothers, 122 S. 
W. 1056, 223 Mo. 631; Eldon v. Phil- 
lips, (App.) 180 S.W. 418; Lazonby v. 
Seen iae 131 S.W. 708, 151 Mo.App. 


_ Mont.—State vy. Certain Intoxicat- 
ing Liquors, 227 P. 472, 71 Mont. 79; 
State v. Bowker, 205 P. 961, 63 Mont. 


etc., 


1; State v. Fransham, 48 P. 1, 19 
Mont. 278. 
Neb.—State v. Royse, 98 N.W. 459, 


71 Neb. 1, 97 N.W. 473, 3 Neb. (Un- 
off.) 269; Chicago, etc.,,R. Co. v. Zer- 
necke, 82 N.W. 26, 59 Neb. 689, 55 L. 
R.A. 610 [aff 22 S.Ct. 229, 183 U.S. 
582, 46 L.Ed. 339]. 


Nev.—State v. Daugherty, 224 P. 
615, 47 Nev. 415; State v. Nevada Tax 
Commission, 145 P. 905, 88 Nev. 112; 
Ex p. Ah Pah, 119 P. 770, 34 Nev. 283. 


N.J.—Baird v. Board of Recreation 
Com’rs of Village of South Orange, 
154 A. 204, 108 N.J.Eq. 91. 


N.Y.—Poughkeepsie v. Quintard, 32 
N.E, 764, 186 N.Y. 275; Chamberlain 
v. Chamberlain, 43 N.Y. 424 [mod 3 
Lans. 348]; Miller v. State, 244 N.Y.S. 
547, 137 Misc. 768 [aff 247 N.Y.S. 399, 
231 App.Div. 363]; Arcutel Realty 
Corporation v. Ruskin, 202 N.Y.S. 635, 
122 Misc. 281. 


N.C.—Carolina Discount ‘Corp. vy. 
Landis Motor Co., 129 S.E. 414, 190 
N.C. 157; Carr vy. Little, 123 S.B. 625, 
188 N.C. 100; Board of Road Com’rs 
v. County Com’rs, 119 S.E. 206, 186 
N.C. 202; Armstrong v. Board of 


y, 


STATUTES 


Com’rs of Gaston County, 117 S.E. 388, 


185 N.C. 405; Perry v. Cox, 112 S.E. 
6, 183 N.C. 387; Alexander v. Low- 
rance, 109 S.E. 639, 182 N.C. 642; 


Young v. Davis, 108 S.E. 630, 182 N.C. 
200. 


Ohio.—Maxfield v. Brooks, 144 N.E. 
725, 110 Ohio'St. 566; Cincinnati v. 
Von Bargen, 6 OhioN.P.N.S. 258. 


Okl.—American. Inw.) Coy.) USrEys 
233 P. 1078, 106 Okl. 202; Rock Island 
Implement Co. v. Fagerquist, 227 P. 
117, 99 Okl. 282; Cochran v. Sullivan, 
220 P. 870, 94 Okl. 23; Dunlap v. 
Board of Com’rs of Carter County, 205 
P. 1100, 85 Okl. 295; Perrine vy. State, 
178 P. 97, 72 Okl. 18; Thacker v. Witt, 
166 P. 713, 64 Okl. 169; Carpenter v. 
Russell, 73 P. 930, 13 Okl. 277. 


Or.—Taggart v. School Dist. No. 1,, 


188 P. 908, 96 Or. 422. 


Pa.—Southwestern Nat. Bank v. 
Riegner, 140 A. 615, 292 Pa. 74; Longo 
v» Scranton Real Est. Co., 23 Pa.Dist. 
914; In re Mine Accidents, 23 Pa. 
Dist. 136; Philadelphia Trust, etc., 
Co. v. Loder, 10 Pa.Dist. 415; Pyle 
v. Butler County, 43 Pa.Co. 199. : 


R.I.—Masterson y. Whipple, 
446, 27 R.I. 192. 


S.C.—State v. Sanders, 110 S.E. 808, 
118 S.C. 498: Gordon v. Bell, 108 S. 
I. 186, 116 S.C. 466. 


S.D.—Knudson v. Powers, 230 N.W. 
282; Hirning v. Toohey, 207 N.W. 
462, 49 S.D. 496, 210 N.W. 723, 50 S.D. 
457. 


Tex.—Conley v. Daughters of the 
Republic, 156 S.W. 197, 106 Tex. 80 
[rev (Civ.App.) 151 S.W. 877]; Whit- 
tenberg v. Craven; (Commn.App.) 258 
S-w. 152 [rev (Civ.App.) 216 S.W. 
251]; Cameron v. City of Waco, (Civ. 
App.) 8 S.W.(2d) 249. 


Utah.—Nelden v. Clark, 59 P. 524, 
20 Utah 382, 77 Am.S.R. 917. 


Va.—-City of Hopewell v. Norfolk & 
WioRy.ioatlb2S.2'537 3 Postal Tel 
Cable Co. v. Farmville., etc., R. Co., 
82 S.H. 468, 96 Va. 661. 


Wash.—Swanson v. Pacific Ship- 
ping Co., 110 P. 795, 60 Wash. 87. 


Wis.—Roether v. Roether, 191 N.W. 
576, 180 Wis. 24, 28 A.L.R. 631. 


Can.—Lamontagne v. Quebec R. Co., 
Hs Can.S.C. 423 [rev 23 Que.K.B. 
212). 


[a] Illustration.—Where a’ stat- 
ute, creating a corporation, authorizes 
it to take real estate by purchase, the 
word “purchase” will, in order to 
avoid a conflict with the statute of 
wills which prohibits devises to cor- 
porations, be construed according to 
its popular and not its technical mean- 
ing, and not to include devises. Mec- 
Cartee vy. Orphan Asylum Soc., 9 Cow. 
(N.Y.) 487, 18 Am.D. 516. 


[b] Later statutes are presumed 
to be supplementary to those preced- 
ing them on the same subject. State 
v. Omaha Bl. Co., 106 N.W. 979, 110 
N:W. 874, 75 Neb. 637; Rosin v. Lidg- 
erwood Mfg. Co., 86 N.Y.S. 49, 89 App. 
Div. 245; Rich v. Keyser, 54 Pa. 86. 


[c] Extension of earlier statute by 
later one, in the absence of words of 
limitation, must be as prospective 
and as permanent as the. statute 
which is extended. Repetti v. U. S., 
40 Ct.Cl. 240. 


57. See supra § 518. 


61 A. 


i aS ee 


the statute books two contradictory enactments.°* 
But if there is an unreconcilable conflict, the latest 
enactment will control,®® or will be regarded as an 


58. State v. Givens, 37 So. 308, 48 
Fla. 165, 174 (where the court said: « 
“~The legal presumption is that the 
legislature did not intend to keep 
really contradictory enactments in 
the statute book, or to effect so im- 
portant a measure as the repeal of a 
law without expressing an intention 
to do so. An interpretation leading 
to such a result should not be adopt- 
ed unless it be inevitable. But the 
canon of construction in such cases: 
is that if the courts can by any fair, 
strict or liberal construction find for 
the two provisions a reasonable field 
of operation, without destroying their 
evident intent and meaning, preserv- 
ing the force of both, and construing 
them together in harmony with the 
whole course of legislation upon the 
subject it is their duty to do so”); 
State v. Davis, 284 S.W. 464, 314 Mo. 
373, 389 [quot Cyc]. 


59. U.S.—U.S. v. Mullendore, 35 F. 
(2d) 78; Building Supplies Corpora- 
tion v. Willcox, 284 F. 113. 


Ark.—Grand Lodge, A. O. U. W., ve 
Adair, 32 S.W.(2d) 430. 


Cal.—Niceley v. Madera County, 
(App.) 296 P. 306; Gray v. Gieseke, 
(App-) 291 P. 590, 292 P. 656. 


Colo.—Croswell v. Peo., 228 P. 51, 
74 Colo. 547. 


Ind.—Selby v. Brenton, 130 N.E. 
448, 75 Ind.App. 248; State v. Kiley, 
76 N.E. 184, 36 Ind.App. 513. 


Kan.—School Dist. No. 49, Logan 
County, v. Community High School 
of Thomas County, 267 P. 23, 126 Kan. 
51;\ In re Moseley’s Est., 164 P. 1073, 
100 Kan. 495, L.R.A.1917E 1160. 


Ky.—Fidelity & Deposit Co. of 
Maryland v. Logan, 20 S.W.(2d) 753, 
230 Ky. 776. 


Minn.—State v. Babcock, 222 N.W. 
285, 287, 175 Minn. 583, 590; State v. 
Hennepin County Dist. Ct., 120 N.W. 
894, 107 Minn. 437. 


Mo.—State vy. Clayton, 126 S.W. 
226 Mo. 292. : Batr 


Mont.—State v. Marchindo, 
1093,° 65 Mont. 431, Reg Gia 


N.M.—State v. Marcus, 2 ‘ 
34 N.M. 378. ; ap aaa 


N.Y.—Peo. v. O’Brien, 3 Abb.Dec. 
522, 6 Abb.Pr.N.S. 63 [mod 5 Abb.Pr. 
N.S. 223, 54 Barb. 38]; Berlenbach 
v. Bischoff, 244 N.Y.S. 369, 137 Misc. 
719 [aff 245 N.Y.S. 744, 231 App.Div. 
734]; Jordan v. Smith, 242 N.Y.S. 142, 
137 Misc, 341 [aff 173 N.E. 877, 254 
N.Y. 585]; Peo. v. Gorman, 231 N.Y.S. 
85, 183 Mise. 161; Dominick v. Stearn, 
EA Agni ohn a. ae 271 [aff 142 

«eek 5, pp.Div. 944 (aff 
N.E. 1075, 218 N.Y. 675) ]. ‘ ae 


N.C.—Martin v. Glenwood Park 
Sanitarium, 156 S.EH. 849, 200 N.C. 221; 
Board of Road Com’rs of Davidson 
County v. County Com’rs, of David- 
son County, 119 S.E, 206, 186 N.C. 202; 
Swindell v. Town of Belhaven, 91 S.B. 
369). £73) N-@s ae 


Ohio.—State v. Henry, 23 Ohi 
CtN.S. 541. pre Oe 

Okl.—Creek County vy. 
245 P. 584, 114 Okl. 163. 

Or.—Winslow v. Fleischner, 228 P, 
101, 112 Or. 23, 34 A.L.R. 826. 

Pa.—In_re Ogilvie’s Estate, 1389 A. 
826, 291 Pa. 326. 


Porto Rico.—Gonzales v. 
8 Porto Rico 249. 


Robinson, 


Mendez, 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 621-622] 


exception to, or qualification of, 
ute.®° i 


State and federal statutes. 


‘Tenn.—Southern Const. Co. v. Hal- 
liburton, 258 S.W. 409, 149 Tenn. 319. 


Tex. — Fortinberry v. State, 
(Commn.App.) 283 S.W. 146 [rev (Civ. 
App.) 276 S.W. 466]. 


Utah.—Smith v. Lenzi, 279 P. 893; 
Nelden v. Clark, 59 P. 524, 20 Utah 
382, 77 Am.S.R. 917. 


Wyo.—Marsh y. Aljoe, 282 P. 1055, 
41 Wyo. 119. 
[a] In determining whether there 


is a repugnancy between two statutes 
on the same subject, the intent of the 
legislature must be sought primarily 
in the language used, and, where such 
language is free from ambiguity, and 
expresses clearly, plainly, and dis- 
tinctly the intention of the legisla- 
ture, a resort to other means of inter- 
pretation is not permitted. Board of 
Road Com’rs of Davidson County v. 
County Com’rs of Davidson County, 
119 S.E, 206, 186 N.C. 202. 


. 60. Mattoon Grocery Co. v. Stucke- 

meyer & Olson, 158 N.E. 422, 326 Il. 
602; State v. Fink, 103 S.B. 16, 179 
N.C. 712; First Nat. Bank cf Price v. 
Parker, 194 P. 661, 57 Utah 290, 12 
PASTAE: ob3 73. 


[a] General and particular intent. 
—A subsequent statute, expressing a 
particular intent inconsistent with 
the general intent of a prior statute, 
excepts the particular subject matter 
from the general operation of the 
prior statute. State v. Fink, 103 S.EH. 
EO ELI INC. Fl 2; 

61. Wilson v. Bradley, 48 S.W. 166, 
1088, 105 Ky. 52, 20 Ky.L. 1118; Cod- 
lin v. Kohlhousen, 58 P. 499, 9 N.M. 


’ 565 [aff dism 21 S.Ct. 584, 181 U.S. 


151, 45 L.Ed. 793]; McGuire y. Atlan- 
tic Coast. Line R. Co., 118 S.E. 225, 
136 Va. 382; Nekoosa-Edwards Paper 
Co. v. Railroad Commission of Wis- 
consin, 213 N.W. 633, 193 Wis, 538. 


[a] It will be presumed that a 
state statute was intended to have 
the same meaning as a federal stat- 
ute which it was enacted to effectuate. 
Wilson v. Bradley, 48 S.W. 166, 1088, 
105 Ky. 52, 20 Ky.L. 1118. 


62. Peo. v. Erie R. Co., 91 N.E. 849, 
198 N.Y. 369, 139 Am.S.R. 828, 29 
L.R.A.N.S. 24, 19 Ann.Cas. 811. 


63. Implied repeal by statute en- 
acted at same session see supra §§ 
533-535. 


64. See supra § 620. 


65. U.S.—Hagler v. Security Mut. 
Life Ins. Co., 244 F. 863; Black v. 
Scott, 3 F.Cas.No. 1,464, 2 Brock. 325. 


Ala.—Marengo County v. Wilcox 
County, 112 So. 243, 215 Ala. 640; 
Tucker v. McLendon, 98 So. 797, 210 
Ala. 562; State v. Southern Express 
Co., 75 So. 348, 200 Ala. 31; 
State, 73 So. 101, 197 Ala. 570. 


Ariz.—Bank of Lowell v. Cox, 279 
P. 257, 35 Ariz. 403. 


Ark.—Arkansas Railroad Commis- 
sion v. Stout Lumber Co., 255 S.W. 
912, 161 Ark. 164; Board of Directors 
of St. Francis Levee Dist. v. Willi- 
ford, 179 S.W. 665, 120 Ark. 415. 


Cal—Sacramento & San Joaquin 
Drainage Dist. v. Riley, 251 P. 207, 
199 Cal. 668; Old Homestead Bakery 
vy. Marsh, 242 P. 749, 75 Cal.App. 247, 
259 [quot Cyc]. 


Ex p. 


State statutes should 
be so construed as to harmonize with federal legis- 
Jation on the same subject and facilitate the admin- 
istration of justice,*! but if there is an unreconcil- 


STATUTES 


the prior stat- 
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| able conflict, the state statute must yield.®? 


[§ 622] (c) Statutes Adopted at Same Session.*3 


igpC Moss v. UL S., 29 App.D.c. 


Fla.—Amos v. Conkling, 
283, 99 Fla. 206; 
174, 71 Fla. 250. 


Idaho.—Peavy v. McCombs, 140 P. 
965, 26 Idaho 143. 


Ill. Peo. v. Day, 152 N.E. 495, 321 
Ill, 552; Peo. v. Cleveland, etc., R. 
Cor) VS8 NEL F196, 0 S06 Tw i459): 
Stephens v. Chicago, etc., R. Co., 135 
N.E. 68, 303 Ill. 49 [rev on other 
grounds 217 Ill.App. 1]. 


Ind.—State v. Grange, 165 N.E. 239, 
200 Ind. 506; Van Hess v. Board of 
Com’rs of St. Joseph County, 129 N.E. 
305, 190 Ind. 347; Shank v. State, 108 
N.H. 521, 183 Ind. 298; Swinney v. Ft. 
Wayne, etc., R. Co., 59 Ind. 205; State 
v. Rackley, 2 Blackf. 249; People’s 
Trust, etc,, Bank v. Hennessey, (App.) 
153 N.E. 507 [superseding op (App.) 
149 N.E. 365]; Clark v. Board of 
Commissioners, 135 N.E. 582, 78 Ind. 
App. 309. 


Iowa —Iowa Motor Vehicle Ass'n, v. 
Board of Railroad Com’rs, 221 N.W. 
364, 207 Iowa 461 [aff 50 S.Ct. 151, 280 
U.S. 529, 74 L.Ed. 595]; McKinney v. 
McClure, 220 N.W. 354, 206 Iowa 285. 


Kan.—Voran v. Wright, 281 P. 938, 
284 P. 807, 129 Kan. 1. 601; State v. 
McCombs, 262 P. 579, 125 Kan. 92. 


Ky.—Vaughan v. Roberts, 233 S.W. 
733, 192 Ky. 364; Board of Council of 
City of Danville v. Raum, 132 S.W. 
1019, 141 Ky. 198; Willson v. Hahn, 
115 S.W. 231, 181 Ky. 439. 


La.—O’Connor v. Jones, 8 La.App. 
(Orleans) 244, 


Me.—Stuart v. Chapman, 70 A. 1069, 
104 Me. 17. 


Mass.—Platt v. Com., 152 N.E. 914, 
256 Mass. 539. 


Miss.—Dillard & Coffin Co. v. Wool- 
lard, 87 So. 148, 124 Miss. 677. 


Mo.—State ex rel. Moseley v. Lee, 
5 S.W.(2d) 83, 319 Mo, 976;: State v. 
Davis, 284 S.W. 464, 314 Mo. 3738, 388 
[quot Cyc]; State v. Crawford, 262 
S.W. 341, 303 Mo. 652; State v. Dall- 
meyer, 245 S.W. 1066, 295 Mo. 638, 644 
[cit Cyc]; Cape Girardeau-Jackson 
Interurban R. Co. v. Light, etc., Co., 
210 S.W. 361, 277 Mo. 579; Gasconade 
County v. Gordon, 145 S.W. 1160, 241 
Mo. 569; Sales v. Barber Asphalt 
Pav. Co., 66 S.W. 979, 166 Mo. 671; 
State on inf. of Bloebaum y. Broeker, 
11 S.W.(2d) 81, 222 Mo.App. 831; Curt- 
wright v. Crow, 44 Mo.App. 563 


Mont.—Putnam v. Putnam, 282 P. 
855, 86 Mont. 185, 142 [cit Cyc]. 


N.J.—Katz v. Eldredge, 118 A. 242, 
96 N.J.Law 382 [rev on other grounds 
117 A. 841, 97 N.J.Law 123, 98 N.J. 
Law 125]. 


N.M.—Mays v. Bassett, 125 P. 609, 
17 N.M, 193. 


N.Y.—Matter of New, York Water 
Supply, 105 N.E. 213, 211 N.Y. 174; 
Smith v. Peo., 47 N.Y. 330; City of 
New York v. Every, 248 N.Y.S. 627, 
231 App.Div. 581; Matter of Strauss, 
152 -N.Y.S. 1038,,167 App.Div. 162; 
Peo. v. Haskell, 62 N.Y.S. 654, 47 App. 
Div. 225. 


N.C.—Paul v. Carter, 68 S.H. 905, 


126 So. 
Ex p. Perry, 71 So. 


The rule that statutes in pari materia should be 
construed together®* applies with peculiar force to 
statutes passed at the same session of the legisla- 
ture;°° especially where they are passed or ap- 


153 N.C. 26. 


N.D,—State vy. Sorlie, 219 N.W. 105, 
56 N.D. 650, 660 [cit Cyc]. 


Ohio.—Southern Surety Co. v. 
Standard Slag Co., 159 N.E. 559, 117 
OhioSt, 512. 


Okl.—Brookshire v. Burkhart, 283 
P. 571, 141 Okl. 1, 67 A.L.R. 1059; 
Schaff v. Rea, 229 P. 472, 103 Okl. 62; 
Bennett v. State, 150 P. 198, 47 Ok1. 
503; Ratliff v. Fleener, 143 P. 1051, 
43 Okl. 652. 


Or.—Winslow v. Fleischner, 228 P. 
102), 222; Or: 235-342 ACL Rw 826") Ben= 
aon v. Withycombe, 166 P. 41, 84 Or. 


Pa.—Commonwealth v. Lomas, 153 
A. 124, 302 Pa. 97; Foresman vy. Gregg 
Tp., 147 A. 64, 297 Pa. 369; Cresson 
Borough v. Seeds, 133 A. 501, 286 Pa. 
288; Commonwealth v. Burr, 5 Pa. 
Dist.&Co. 172; In re Langerwisch, 28 
Pa.Dist. 470; Lewis v. Sayre Borough, 
21 Pa.Dist. 791; Duffy v. Cooke, 21 Pa. 
Dist. 613; Com. v. Einhorn, 43 Pa.Co. 
445; Windham Tp. Poor Dist. v. Col- 
ley Tp. Poor Dist., 32 Pa.Co. 269. 


S.C.—State v. Brown, 151 S.E. 218, 
154 S.C. 55; Smith v. South Carolina 
State Highway Commission, 136 S.H. 
487, 488, 138 S.C. 3874 [quot Cyc]; 
Locke v. Dill, 126 S.E. 747, 131 S.C. 1. 


Tenn.—Hill v. Roberts, 217 S.W. 
826, 142 Tenn. 215; State v. Adams, 
194 S.W. 579, 137 Tenn. 521; Hodge 
v. State, 188 S.W. 203, 1385 Tenn. 525; 
Bird v. State, 175 S.W. 554, 131 Tenn. 
518, Ann.Cas.1917A 634. 


Tex.—Austin v. Gulf, ete, R. Co., 
45 Tex. 234; Hastern Texas Electric 
Co. v. Woods, (Civ.App.) 230 S.W. 498; 
Barnes v. State, 170 S.W. 548, 75 Tex. 
Crov 188) > VEER AGL OILS Cy LOTS Boxes 
Nitsche, 170 S.W. 1101, 75 Tex.Cr. 131. 


Utah.—Twiggs v. State Bd. of Land 
Com’rs, 75 P. 729, 27 Utah 241. 


Wash.—State v. Clausen, 116 P. 7, 
63 Wash. 535. 


Wyo.—Big Horn County v. Woods, 
106 P. 923, 107 P. 753, 18 Wyo. 316. 


Can.—Canadian Northern R. Co. v. 
Winnipeg, 54 Can.S.C. 589. 


[a] Illustrations.—(1) Where the 
legislature passed two acts at the 
same session dealing with the pow- 
ers of a levee board, and the language 
of one was ambiguous, to determine 
the intention of the legislature, the 
court should consider the other act 
with it. Board of Directors of St. 
Francis Levee Dist. v. Williford, 179 
S.W. 665, 120 Ark. 415. (2) Pub. L. 
(1922) p 420, amending Pub. L. (1921) 
p 391, concerning intoxicating liquors 
used for nonbeverage purposes, and 
Pub. lL. (1922) p 615, concerning such 
liquors used for beverage purposes, 
having been passed within five days 
of each other and containing like re- 
quirements as to indictments founded 
on them, are in pari materia, and 
must be construed together. State v. 
Freulli, 119 A. 787, 98 N.J.Law 395. 
(3) A statute conferring the right of 
eminent domain on counties in certain 
cases and a statute relating to county 
public roads, adopted at same session, 
must be construed together. ©’Keefe 
v. Hudspeth County, (Tex.Civ.App.) 
25 S.W.(2d) 625. 
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proved on the same day,®* or where one refers to 
the other,®? or is declared to be cumulative.*® 
is to be presumed that such acts are imbued with 
the same spirit and actuated by the same policy,®° 


66. Ala.—Ross v. State, 72 So. 759, 
15 Ala.App. 187 [cert den 73 So. 1001, 
198 Ala. 694]. 


Ariz.—Territory v. Wingfield, 15 P. 
139, 2. Ariz. 205, 


Cal.—Peo. v. Jackson, 30 Cal. 427. 


Conn.—State v. Carroll, 117 A. 694, 
97 Conn. 598. 


Ga.—Shehane v. Wimbish, 131 S.E. 
104, 34 Ga.App. 608. 


Idaho.—State v. McBride, 190 P. 
247, 33 Idaho 124; Oneida County v. 
Evans, 138 P. 3387, 25 Idaho 456; 
Chandler v. Lee, 1 Idaho 349. 


Tll—Peo. v. Barrett, 139 N.B. 903, 
309 Ill. 53; Peo. v. Cleveland, etc., R. 
Co., 129 N.E. 164, 295 Ill. 214; Peo. v. 
Chicago, etc., R. Co., 129 N.E. 168, 295 
Ill. 191; Devous v. Gallatin County, 
91 N.E. 102, 244 Ill. 40, 18 Ann.Cas. 


422. 


Ind.—Holle v. Drudge, 129 N.E. 
229, 190 Ind. 520; Princeton Coal Min. 
Co. v. Lawrence, 95 N.E. 4238, 96 N.E. 
387, 176 Ind. 469. 


Ky.—City of Ashland v. Ashland 
Supply Co., 7 S.W.(2d) 8338, 225 Ky. 
123; Greene v. BK. H. Taylor, Jr., & 
Sons, 212 S.W. 925, 184 Ky. 739. 


La.—State v. Board of Parole, 92 
So. 312, 151 La. 720; Kinney v. Eden- 
born, 91 So. 712, 151 La. 216. 


Me.—Stuart v. Chapman, 70 A. 1069, 
104 Me. 17. 


Miss.—Swift & Co. v. Sones, 107 So. 
881, 142 Miss. 660. 


Neb.—Nebraska District of Evan- 
gelical Lutheran Synod of Missouri, 
Ohio, and Other States v. McKelvie, 
175 N.W. 531, 104 Neb. 93, 7_A.L.R. 
1688. 


N.Y.—In re Board of Water Supply 
of City of New York, 144 N.Y.S. 3738, 
159 App.Div. 279 [aff 142 N.Y.S. 83, 
81 Mise. 19, rev 105 N.E. 2138, 211 N.Y. 
174, to amend remittitur gr 105 N.E. 
1081, 211 N.Y. 609]. 


Ohio.—Manuel v. Manuel, 13 Ohio 
St. 458. 


Okl1.—Schaff v. Rea, 229 P. 472, 103 
Okl. 62; Parwal Inv. Co. v. State, 175 
P. 514, 71 Okl. 121; State v. Prairie 
Oil & Gas Co., 167 P. 756, 64 Okl. 267. 


Pa.—Buttorff v. City of York, 110 
A. 728, 268 Pa. 148; Application of 
Pennsylvania State Camp, Patriotic 
Order of Americans, 104 A. 590, 261 
Pa. 184; Com. v. Burr, 5 Pa.Dist.&Co. 
172; Com. v. Pension Mut. L. Ins. Co., 
26 Pa.Dist. 1007. 


Tex.—Claunch v. State, 199 S.W. 
483, 32 Tex.Cr. 355 [rev 203 S.W. 891, 
83 Tex.Cr. 832]. 


[a] Contemporaneous character of 
acts approved on the same day was 
not affected by the fact that one took 
effect ninety days after adjournment 
and another at a later date. Froth- 
ingham v. Woodside, 120 A. 906, 122 
Me, 525. 


67. State v. Montgomery, 
294, 177 Ala. 212. 

68. Princeton Coal Mining Co. v. 
Lawrence, 95 N.E. 423, 96 N.E. 387, 
176 Ind. 469. 


69. Cal.—Old Homestead Bakery v. 
Marsh, 242 P, 749, 75 Cal.App. 247, 259 
[quot Cyc]. 


D.C.—Grant v. Cooke, 7 D.C. 165, 


59 So. 
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It | the same act.7° 


Fla.—Dade County v. City of Mia- 
mi, 82 So: 354, 77 Fla. 786; Curry v. 
Lehman, 47 So. 18, 55 Fla. 847. 


Ind.—Princeton Coal Min. Co. v. 
Lawrence, 95 N.E. 423, 96 N.E. 387, 
176 Ind. 469. 


Mass.—Commonwealth v. King, 88 
N.E. 454, 202 Mass. 379. 


Mo.—State ex rel. Barrett v. Dall- 
meyer, 245 S.W. 1066, 295 Mo. 638, 645 
[eit Cyc]. ; 


S.C.—Smith v. South Carolina State 
Highway Commission, 136 S.E. 487, 
488, 188 S.C. 374 [quot Cyc]. 


Tex.—Eastern Texas Electric Co. v. 
Woods, (Civ.App.) 230 S.W. 498. 


70. Cal.—Old Homestead Bakery v. 
Marsh, 242 P. 749, 75 Cal.App. 247, 259 
[quot Cyc]. 


Idaho.—Oneida County v. Evans, 
138 P. 337, 25 Idaho 456. 


Ill.—Peo. v. Cleveland, etc., R. Co., 
129 N.E. 164, 295 Ill. 214; Peo. v. Chi- 
cago;-ete., R. Co., 295 Ill. 191, 129 N.E. 
168; Devous v. Gallatin County, 91 
N.E. 102, 244 Ill. 40, 18 Ann.Cas. 422. 


Ind.—City of New Albany v. Lemon, 
149 NH. 350, 152 N.BH. 723, 198 Ind. 
127; La Grange County v. Cutler, 6 
Ind. 354, 


La.—Kinney v. Edenborn, 
712, 151 La. 216. 


N.M.—Blackwell v. Albuquerque 
First Nat. Bank, 63 P. 43, 10 N.M. 
550s, 


N.Y.—Sarvent v. Hesdra, 26 Hun 
550. 


S.C.—Smith v. South Carolina State 
Highway Commission, 136 S.E. 487, 
488, 138 S.C. 374 [quot Cyc]. 


Tex.—Lovett v. Simmons, (Commn, 
App.) 29 S.W.(2d) 1021 [rev (Civ. 
App.) = 19", SIWi(2d)) ALO] s City ot 
Houston vy, Little, (Civ.App.) 244 S.W. 
247, 


91 So. 


71. Ala.—Board of School Com’rs 
of Mobile County v. American Surety 
Co. of New.York, 125 So. 906, 220 Ala. 
458; Copeland v. Dixie Const. Co., 113 
So. 82, 216 Ala. 257. 


Cal.—Old Homestead Bakery v. 
Marsh, 242 P. 749, 75 Cal.App. 247, 259 
[quot Cyc]. 


Fla.—Ex p. Perry, 
Fla. 250. 


Idaho.—Peavy v. McCombs, 140 P. 
965, 26 Idaho 143. 


Iowa.—McKinney v. 
N.W. 354, 206 Iowa 285. 


Kan.—State v. McCombs, 262 P. 579, 
125 Kan. 92. 


Ky.—City of Sturgis v. Christenson 
Bros. Co., 31 S.W.(2d) 386, 235 Ky. 
346; Vaughan v. Roberts, 233 S.W. 
733, 192 Ky. 364; Willson v. Hahn, 
115 S.W. 231, 181 Ky. 439. 


Mo.—State v. Crawford, 262 S.W. 
341, 303 Mo. 652; Cape Girardeau- 
Jackson Interurban R. Co. v. Light, 
etc., Co., 210 S.W. 361, 277 Mo. 579; 
Gasconade County v. Gordon, 145 S.W. 
1160, 241 Mo. 569; Cohn vy. St. Louis 
TOM & Si Ry? Co. L338 USewe 69; 152) 
Mo.App. 661 [trans from Sup.Ct. 131 
S.W. 881, 227 Mo. 369]. 


N.Y.—Peo. ex rel. Chadbourne v. 
Voorhis, 141 N.H. 907, 286 N.Y. 487. 


.N.C.—Blair v. Board of Com’rs of 
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and they are to be construed together as if parts of 


They should be so construed, if 


possible, as to harmonize,’? and give foree and ef- 
feet to the provisions of each;’?* but where con- 


122 S.E. 298, 
108 


New Hanover County, E 
187 N.C. 488; Young v. Davis, 
S.E. 630, 182 N.C. 200. 


Pa.—Beloit Iron Works v. Lock- 
hart, 144 A. 283, 294 Pa. 376; Duffy 
Vv. .©ooke, 21 -PaiDist,.. 61325 Coma: 
Einhorn, 43 Pa.Co. 445; Sprague v. 
Baldwin, 18 Pa.Co. 568. 


. S.C.—Smith v. South Carolina State 
Highway Commission, 136 S.E. 487, 
488, 138 S.C. 374 [quot Cyc]; Locke v. 
Dill; 126 Sih. T47> Tah Sie 


Tenn.—Hill v. Roberts, 
826, 142 Tenn. 215. 


Tex.—McGrady v. Terrell, 84 S.W. 
641, 98 Tex. 427; Slater v. Ellis Coun- 
ty Levee Improvement Dist. No. 9, 
(Commn.App.) 36 S.W.(2d) 1014; Gar- 
rison v. Richards, (Civ.App.) 107 S.W. 
861; Barnes v. State, 170 S.W. 548, 
75 Tex.Cr. 188, L.R.A.1915C 101. 


Utah.—Twieggs v. State Bd. of Land 
Com’rs, 75 P. 729, 27 Utah 241. 


Wash.—State v. Clausen, 116 P. 7, 
63 Wash. 535. 


[a] If they cannot be reconciled 
it is not the court’s duty to reconcile 
the irreconcilable nor to raise by im- 
plication and inference to the dignity 
of a solemn pronouncement of the leg- 
islature what is clearly due, not to 
deliberate intention, but to inadvert- 
ence or carelessness. Peo. ex rel. 
Chadbourne v. Voorhis, 141 N.E. 907, 
236 N.Y. 4387. 


72. Ala.—Tucker vy. McLendon, ‘98 
So. 797, 210 Ala. 562. 


Ariz.—Bank of Lowell y. Cox, 279 
Pi 201, 35) Ariz, 403. 


Ark.—Cordell v. Kent, 295 S.W. 404, 
174 Ark. 503. 


Cal.—Leake v. Colgan, 58 P. 69, 125 
Cal. 413; Old Homestead Bakery vy. ~ 
Marsh, 242 P. 749, 75 Cal.App. 247, 259 
[quot Cyc]. - 


D.C.—Moss v. U. S., 29 App.D.C. 188. 


Fla.—Dade County v. Miami, 82 So. 
354, 77 Fla. 786; State v. Johnson, 72 
So. 477, 71 Fla. 363; Ex p. Perry, 71 
So. 174, 71 Fla. 250; Curry v. Lehman, 
47 So. 18, 55 Fla. 847. 


Idaho.—Perrault v. Robinson, 158 
P. 1074, 29 Idaho 267; Peavy v. Mc- 
Combs, 140 P. 965, 26 Idaho 43. 


Ill.—Peo. v. Deep Rock Oil Corpo- 
ration, 175 N.E. 572, 343 Ill. 388; Peo. 
v. Chicago & E. I. R. Co., 170 N.E. 199, 
338 Ill. 243; Peo. v. Illinois Cent. R. 
Co., 169 N.E. 178, 337 Ill. 276; Peo. v. 
Kramer, 160 N.E. 60, 328 Ill. 512; Fur- 
long v. South Park Com’rs, 151 N.E. 
510, 320 Ill. 507; Peo. v. Cleveland, C., 
Cc. & St. L. R. Co., 129 N.E. 164, 295 
Ill. 214; Peo. v. Chicago, B. & Q. R. 
Co., 129 N.E. 168, 295 Ill. 191;- Peo. 
v. Wabash R. Co., 114 N.E. 552, 276 


217 S.W. 


Til. 92. 


Ind.—Princeton Coal Min. Co. v. 
Lawrence, 95 N.E. 4238, 96 N.E. 387, 
176 Ind. 469; Wright v. Board of 
Com’rs of Tipton,County, 82 Ind. 335; 
Lincoln School Tp. v. American Fur- 
year? Co., 68 N.E. 301, 31 Ind.App. 


Ky.—Naylor v. Board of Education 
of Fulton County, 288 S.W. 690, 216 
Ky. 766; Vaughan v. Roberts, 233 S. 
W. 733, 192 Ky. 364. 


La.—-State ex rel. Pailet v. Board 
oF ro of Louisiana, 92 So. 312, 151 
a. . 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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current legislation is resorted to in an effort to 
show that ordinary words were used in a qualified 
sense, the limited meaning will not be aseribed to 
the legislature, where the concurrent legislation is 
not inconsistent with the ordinary meaning of the 
words.*? 


Unconstitutional act or vetoed bill. In construing 
a particular statute, the court may consider other 
acts passed at the same session, although they are 
unconstitutional,?* or were vetoed.*® On the other 
hand it has been held that the fact that a vetoed 
statute was intended to accomplish a given result 
does not require a statute passed at the same ses- 
sion to be construed in accordance with the vetoed 
enactment.*® 


Conflicting statutes. Where statutes passed at 
the same session are necessarily inconsistent, a 
statute which deals with the common subject mat- 
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ter in a minute and particular way will prevail over 
one of a more general nature;77 and a legislative 
intent clearly expressed in a special act will pre- 
vail over any implication which can be gathered 
from a general statute, where both were approved 
contemporaneously.** It is also a general rule that 
where statutes passed at the same session are ir- 
reconcilably inconsistent, the latest in point of time 
will prevail,‘® and in this connection it has been 
held that, as between inconsistent statutes approved 
on the same day, that which takes effect last will 
prevail;*° that a statute passed later, but going 
into effect earlier, will prevail over one passed 
earlier, but going into effect later;81 that an act 
going into effect immediately will prevail over an 
act passed before it, but going into effect later;%? 
that where two acts, each without any repealing 
or emergency clause, are to take effect at the same 
time, the one approved last will prevail,’? and that 


Mass.—Platt v. Commonwealth, 152 
N.E. 914, 256 Mass. 539. 


Mich.—Board of Education Rural 
Agr. School Dist. No. 1, Grosse Pointe 
Tp., Wayne County, v. Blondell, 232 
N.W. 375, 251 Mich. 528. 


Miss.—Dillard & Coffin Co. v. Wool- 
lard, 87 So. 148, 124 Miss. 677. 


Mo.—State ex rel. Monier v. Craw- 
ford, 262 S.W. 341, 303 Mo. 652; Cape 
Girardeau-Jackson Interurban Ry. Co. 
v. Light & Development Co. of St. 
Louis, 210 S.W. 361, 277 Mo. 579; Gas- 
conade County v. Gordon, 145 S.W. 
1160, 241 Mo. 569. 


Mont.—State v. Fransham, 48 P. 1, 
19 Mont. 278. 


N.Y.—MeMaster v. Gould, 148 N.E. 
556, 240 N.Y. 379, 40 A.L.R. 792; Peo. 
v. Voorhis, 141 N.E. 907, 236 N.Y. 437; 
Robia Holding Corporation v. Walk- 
er, 246 N.Y.S. 210, 230 Avp.Div. 666 
[aff 239 N.Y.S. 659, 136 Misc. 358]; 
Peo. v. French, 4 N.Y.S. 336, 51 Hun 
347. 


Okl.—Schaff v. Rea, 229 P. 472, 103 
Okl. 62; Trapp v. Wells Fargo Ex- 
press Co., 97 P. 1003, 22 Okl. 377. 


Or.—Benson v. Withycombe, 166 P. 
41, 84 Or. 652. 


Pa.—Commonwealth v. Kline, 144 
A. 750, 294 Pa. 562; Carrere & Hast- 
ings v. Schmidt, 123 A. 413, 278 Pa. 
457; Borough of Huntington v. Dor- 
ris, 78 Pa.Super. 469; In re Langer- 
wisch, 28 Pa.Dist. 460; Common- 
wealth v. Pension Mut. L. Ins. Co., 
26 Pa.Dist. 1007; Brooke v. Kaufman, 
6 Pa.Dist. 513; Renno v. Juniata 
County, 42 Pa.Co. 671; In re O’Neill, 
34 Pa.Co. 625; Colley Tp. Poor Dist. 
v. Windham Tp.,Poor Dist., 32 Pa.Co. 
269. 


S.c.—Smith v. South Carolina State 
Highway Commission, 136 S.E. 487, 
488, 138 S.C. 374 [quot Cyc]; Locke 
v. Dill, 126 S.E. 747, 131 S.C. 1. 


Tenn.—Hill v.- Roberts, 217 S.W. 
826, 142 Tenn. 215. 


Tex.—J. I. Case Threshing Mach. 
Co. v. Howth, 293 S.W. 800 [den writ 
of error (Civ.App.) 280 S.W. 238]; 
Houston v. Little, (Civ.App.) 244 S.W. 
247: Eastern Texas Electric Co. v. 
Woods, (Civ.App.) 230 S.W. 498; 
Barnes v. State, 170 S.W. 548, 75 Tex. 
Cr. 188, L.R.A.1915C 101. 


Wash.—State v. Clausen, 116 P. 7, 
63 Wash. 535. 


“The rule of construction in such 
cases is that if courts can by any fair, 
strict or liberal construction find for 
the two provisions a reasonable field 


of operation, without destroying their 
evident intent and meaning, preserv- 
ing the force of both, and construing 
them together in harmony with the 
whole course of legislation upon the 
subject, it is their duty to do so,” 
Curry v. Lehman, 47 So. 18, 55 Fla. 
847, 855. 


73. State v. Wallace 187 N.W. 728, 
48 N.D. 803. 


74 Board of Com’rs of Hamilton 
iyiaed v. State, 111 N.E. 417, 184 Ind. 


75. Board of Com’rs of Hamilton 
County v. State, supra. 


76 Smith v. Stiles, 70 So. 905, 195 
Ala, 107. 


77. Cal.—Dobbins v. Yuba County, 
5 Cal. 414. 


Fla.—State v. City of Avon Park, 
118 So. 223, 96 Fla. 494;.Ex p. Perry, 
71 So. 174, 71 Fla. 250. 


Idaho.—Peavy v. McCombs, 140 P. 
965, 26 Idaho 143. 


Ind.—New Albany v. Lemon, 149 
NES 350) 152 N. BE. 723,198 Ind. 127. 


Ky.—Daviess County Bd. of KEduca- 
tion v. Daviess County Fiscal Ct., 298 
S.W. 185, 221 Ky. 106. 


La.—St. Martin v. New Orleans, 14 
La.Ann, 113. 


Mich.—Heims vy. School Dist. No. 6 
of Davison Tp., 234 N.W. 486, 253 
Mich. 248; Crane v. Reeder, 22 Mich. 
322. 


Miss.—Swift & Co. v. Sones, 107 So. 
881. 142 Miss. 660. 


Neb.—State v. Board of Commis- 
sioners, 189 N.W. 639, 109 Neb. 35. 


N.Y.—Metropolitan Bd. of Health v. 
Schmades, 3 Daly 282, 10 Abb.Pr.N.S. 
205. 


N.C.—Young v. Davis, 108 S.E. 630, 
182 N.C. 200. 


Okl.—Gardner v. School Dist. No. 
87. Kay County, 126 P. 1018, 34 Okl. 
716. 


Philippine.—-Lichauco v. Apostol, 44 
Philippine 138. 


S.c.—Smith v. South Carolina State 
Highway Commission, 136 S.E. 487, 
488, 138 S.C. 374 [quot Cyc]. 


Wis.—Mead v. Bagnall, 15 Wis. 156. 


[a] Illustration.—A statute refer- 
ring incidentally to tax rate, and in- 
advertently omitting a change in the 
rate effected by an act passed on the 
same day, should be construed to con- 
form to the increased rate. County 
Board of Education of Daviess Coun- 


ty v. Fiscal Court of Daviess County, 
298 S.W. 185, 221 Ky. 106. 


Construction of general and special 
statutes with reference to each other 
see infra § 623. 


78. Jersey City v. Hall, 76 A. 1058, 
79 N.J.Law 559, Ann.Cas.1912A 696; 
mee v. Clausen, 116 P. 7, 63 Wash. 


79. Cal.—Patchett v. Webber, 245 
P, 422, 198 Cal. 440; Estate of McGee, 
97 P. 299, 154 Cal. 204: Wemreich v. 
Hensley, 54 P. 254, 121 Cal. 647. 


Idaho.—Peavy v. McCombs, 140 P. 
965, 26 Idaho 143. 


Ill.—Peo. v. Chicago & E. I. R. 
LTO ONE. 199), 338) Ti. 243% 1 Peon. 
Illinois Cent. R. Co., 337 Ill. 276, 169 
N.E. 178; Peo. v. Wabash R. Co., 114 
N.E. 552, 276 Ill. 92; Peo. v. Freeman, 
89 N.E. 667, 242 Tll, 152: Ayres v. 


Chicago, 87 N.E. 1078, 239 Ill. 237; 
Huston v. Newgars, 8i N.E. 1127, 228 
T9576: 

Ind.—Swinney v. Ft. Wayne, etce., 
R.-Co., 59 Ind. 205: 

Kan.—State v. McCombs, 262 P. 


579, 125 Kan. 92. 


Miss.—Miller v. Tucker, 105 So. 774, 
142 Miss. 146. 


Neb.—State v. Board of Com’rs of 
Douglas County, 189 N.W. 639, 109 
Neb. 35. 


N.C.— Young v. Davis, 108 S.E. 630, 
182 N.C. 200. 


Or.—Benson v. Withycombe, 166 P. 
41, 84 Or. 652. 


Pa.—In re Township Tax Collector, 
2 Pa.Dist.&Co. 129. 


S.C.—Smith v. South Carolina State 
Highway Commission, 136 S.E. 487, 
488, 138 S.C. 374 [quot Cyc}. 


Wash.—Spokane County v. Certain 
roe in Spokane, 279 P. 724, 153 Wash. 


80. State v. Marcus, 281 P. 454, 34 
N.M. 378, 382 [cit Cye]; Harrington v. 
Harrington, 53 Vt. 649. 


81. _Peo. v. Wabash R. Co., 114 N.E. 
552, 276 Ill. 92; Dewey v. Des Moines, 
70 N.W. 605, 101 Iowa 416. 


82. Peo. v. Chicago, B. & Q. R. Co., 
129 N.N.-.168, 295 Ill. 191;° Naylor 
Board of Education of Fulton County, 
288 S.W. 690, 216 Ky. 766; Belding 
Land, etc., Co. v. Belding, 87 N.W. 193, 
128 Mich. 79. 


83. Idaho.—Peavy  v. 
140 P. 965, 26 Idaho 143. 


Ind.—State v. Marion County, 85 
N.E. 513, 170 Ind. 595; Wright v. 


McCombs, 
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one act containing an emergency clause will over- 
come another which does not contain such a clause, 
passed on the same day,®* or at the same session.*® 
Where acts passed at the same session contain con- 
flicting clauses, the whole record of legislation will 
be examined to ascertain the legislative intent, and 
such intent, if ascertained, will be given effect, re- 
gardless of priority of enactment.®® 


It has been held 
that, in the construction of a statute, contempo- 
raneous legislation, although not precisely in pari 
materia, may be referred to in order to ascertain 
the intent of the legislature in the use of particular 
But special acts covering different sub- 


Statutes not in pari materia. 


terms. 87 


Board of Com’rs of Tipton County, 
82 Ind. 335. 


Okl.—In re James, 
Okl.Cr. 94. 


Tex.—Garrison v. Richards, 
App.) 107 S.W. 861. 


Eng.—Rex v. Middlesex Justices, 2 
B.&Ad, 818, 22 E.C.L. 340, 109 Reprint 
1347. 


84. Spokane County v. Certain 
Lots in City of Spokane, 279 P. 724, 
153 Wash. 462. 


85. Peavy v. McCombs, 140 P. 965, 
26 Idaho 143 (dictum); Sturgis v. 
Christenson. Bros. Co., 31 S.W.(€2d) 
386, 235 Ky. 346; Naylor v. Board of 
Hducation of Fulton County, 288 S.W. 
690, 216 Ky. 766; Whitfield v. Davies, 
138 P. 888, 78 Wash. 256; Heilig v. 
Puyallup, 34 P. 164, 7 Wash. 29. 


86. Peo. v. Graves, 224 Ill.App. 235 
[aff 1386 N.E. 542, 204 Ill. 20]. - 


87. Stout v. Grant County, 8 N.E. 
222, 107 Ind. 348; Middleton v. Grees- 
on, 5 N.E. 755, 106 Ind. 18; Prather 
v. Jeffersonville, etc., R. Co., 52 Ind. 
16; Chase v. Lord, 77 N.Y. 1, 6 Abb. 
N.Cas. 258 [rev 16 Hun 369]; Smith 
v. Peo., 47 N.Y. 330; Peo. v. England, 
save a 534, 91 Hun 152, 71 N.Y.St. 


PPP IAG ae 


(Civ. 


88. Huff v. Udey, 292 S.W. 693, 173 
Ark, 464. 

89. General and specific words in 
same statute see supra §§ 580-581. 


90. U.S.—Stoneberg v. Morgan, 246 
F, 98, 158 C.C.A. 324; Sweet v. United 
States, 228 F. 421, 143 C.C.A. 3 [rev 
ye are 193, 245 U.S. 568, 62 L.Ed. 


Ala.—Sanders v. Young, 124 So. 225, 
220 Ala. 94. 


Ark.—Patterson v. Adcock, 248 S.W. 
904, 157 Ark. 186. 


Cal.—Martin v. San Francisco Elec- 
tion’ Com’rs) 58! 'P:"932, 126 Cal, 404. 
Talcott v. State Harbor Com’rs, 53 
Cal. 199; California Highway Com- 
mission v. Ballard, 247 P. 527, 77 Cal. 
App. 404; Cohn v. Isensee, 188 P. 279, 
45 Cal.App., 531. 


Colo.—Peo. v. Board of Com’rs of 
ie County, 281 P. 117, 86 Colo. 


Fla.—Ingalls v. Merchant’s Broom 
Co., 67 So. 106, 68 Fla. 369. 


Iowa.—Great Western Accident Ins, 
ae v. Martin, 183 Iowa 1009, 166 N.W. 


Ky.—Ingram v. Commonwealth, 197 
S.w. 411, 176 Ky. 706. 


Mich.—Board of Education vy. Blon- 
dell, 282 N.W. 375, 251 Mich. 528. 


Mo.—Tevis v. Foley, 30 S.W.(2d) 
68; State v. Fulks, 247 S.W. 129, 296 


STATUTES 


Mo. 614, 626 [quot Cyc]; Bishop v. 
Musick Plating Works, 3 S.W.(2d) 
256, 222 Mo.App. 370; De Hart v. 


School Dist. No. 39, 263 S.W. 242, 214 
Mo.App. 651, 656 [cit Cyc]. 


Mont.—Franzke vy. Fergus County, 
245 P. 962, 76 Mont. 150; Daley v. 
Torrey, 230 P. 782, 71 Mont. 513; State 
v. Certain Intoxicating Liquors, 227 
P. 472, 71 Mont. 79; Reagan v. Boyd, 
197 P. 832, 59 Mont. 453; Stadler: v. 
Helena, 127 P. 454, 46 Mont. 128, 139 
[quot Cyc]. 


Neb.—State v. Clarke, 153 N.W. 623, 
98 Neb. 566; Reusch v. Lincoln, 112 
N.W. 377, 78 Neb. 828. 


N.Y.—Peo. ex rel. New York, N. H. 
& H. R. Co. v. Willcox, 94 N.E. 212, 
200 N.Y. 423; Peo. +. Williams, 56 N. 
EH. 625, 162 N.Y. 240; James v. Sam- 
mis, 30 N.E. 502, 182 N.Y. 239. 


N.C.—Board of Medical Examiners 
v. Carroll, 138 S.E. 339, 194 N.C... 37. 


Ohio.—State vy. Andrews, 138 N.E. 
873, 105 OhioSt. 489; Migner v. Paul, 
29 OhioC.A. 33, 41 [quot Cyc]. 


Okl.—Incorgporated Town of Val- 
liant v. Mills, 116 P. 190, 28 Okl. 811. 


Pa.—Gring v. Sinking Spring Water 
Co., 3 Pa.Dist.&Co. 343; In re Mine 
Same 23 Pa.Dist. 186, 137 [quot 

ye]. 


Philippine.—Lichauco vy. 
44 Philippine 138. 


Porto Rico.—Coll v. Leake, 17 Por- 
to Rico 823. 


S.C.—Smith v. South Carolina State 
Highway Commission, 136 S. 487, 
488, 188 S.C. 374 [quot Cyc]. 


Vt.—In re James, 132 A, 40, 99 Vt. 
Ae ag ay v. Stanley, 71 A. 817, 82 


Va.—Kirkpatrick v. Board of Sup’rs 
ef eine tan County, 136 S.E. 186, 146 
a. 7 g 


W.Va.—State v. Hall, 102 S.B, 694, 
86 W.Va. 1. 


Eng.—Toronto v. *Board of Trus- 
tees, -ctc pe Pl926) A.C. 81 af k92bae 8 
Dom.L.R. 880. 


Can.—Toronto R. Co. v. Paget, 42 
Can.S.C, 488. 


{a] Where there is an apparent, 
although not a real or vital, incon- 
sistency between the provisions of a 
general and special statute relating to 
the same subject matter, courts will, 
if possible, so construe or interpret 
them as to effectuate the purpose 
manifested by their enactment. State 
v. Hall, 102 S.E. 694, 86 W.Va, 1. 


[b] In construing a general stat- 
ute, the courts should interpret it so 
as not to conflict with an earlier spe- 
cial statute which could stand inde- 
pendently for a useful purpose, Peo. 


Apostol, 


[§§ 622-623 


jects and applying to different territories cannot 
be read together.*® 


[§ 623] (d) General and Special Statutes. ®® 
Where there is one. statute dealing with a subject 
in general and comprehensive terms, and another 
dealing with a part of the same subject in a more 
minute and definite way, the two should be read 
together and harmonized, if possible, with a view 
to giving effect to a consistent legislative policy ;°° 
but to the extent of any necessary repughaney be- 
tween them, the special statute, or the one dealing 
with the common subject matter in a minute way, 
will prevail over the general statute,°* unless it 
appears that the legislature intended to make the 


ex rel. New York, N. H. & H. R. Co. v. 
Willcox, 94 N.E. 212, 200 N.Y. 423; 
Incorporated Town of Valliant v. 
Mills, 116 P. 190, 28 Okl. 811. 


[c] When one statute is local, and 
relates to particular places and per- 
sons, and the other is general, they 
will both be held to be in force, and 
construed as forming one consistent 
law. Ingram v. Commonwealth, 197 
S.W. 411, 176 Ky. 706. 


{d] Jurisdiction of criminal of- 
fenses.—Where one statute confers 
a limited jurisdiction over offenses 
generally and another a larger juris- 
diction as to certain specified ones, the 
two will stand together, one as the 
law of the general subject and the 
other as the law of the particular of- 


fense. State v. Stanley, 71 A. 817, 82 
Witt 3'7.. 
91. U.S.—Snitkin v. U. S., 265 F. 


489; Jackson v. Cravens, 238 F. 117, 
242] C.C.A. 193 [dism appeal 235 FE. 


Ala.—Birmington v. Southern Ex- 
press Co., 51 So. 159, 164 Ala. 529. 


ag OR Fred v. State, 282 P. 


Ark.—Lawyer v. Carpenter, 97 S.W. 
662, 80 Ark. 411. : 


Cal.—Ahern v. Livermore Union 
High School Dist. of Alameda Coun- 
ty, 284 P. 1105, 208 Cal. 770 [supersed- 
ing, (App:) 279° PB. 1032] Hurst —v. 
City of Burlingame, 277 P. 308, 207 
Cal. 134; County Sanitation Dist. No. 
4 of Los Angeles County v. Payne, 241 
P. 264, 197 Cal. 448; Talcott v. State 
Harbor Com’rs, 58 Cal. 199; California 
Highway Commission v. Ballard, 247 
P. 527, 77 Cal.App. 404. 


Colo.—Peo. v. Board of Commission- 
ers, 281 P. 117, 86 Colo. 249. 


D.C.—Simon_ v. Simon, 26 F.(2d) 
530, 58 App.D.C. 158. . 


Fla.—City of Apalachicola vy. State, 
112 So. 618, 93 Fla. 921; Ex p. Perry, 
Ti So. TL, 7d Pla. 250; 


Idaho.—State v. Jones, 199 P. 645, 
34 Idaho 83; Perrault v. Robinson, 
158 P. 1074, 29 Idaho 267. 


Ill.—Robbins v. Commissioners of 
a eae Park, 164 N.E. 10, 332 Til. 


Ind.—Kingan & Co. v. Ossam, 131 N. 
E. 81, 190 Ind. 554 [dism pet for transf 
of app 121 N.E, 289, 75 Ind.App. 548]. 


Iowa.—Great Western Accident Ins. 
ae Martin, 166 N.W. 705, 183 Iowa 


Kan.— Wulf v. Fitzpatrick, 2 4 
838, 124 Kan. 642. cela’ 


La.—State ex rel. Jones v. Carra- 
dine, 125 So. 135, 12 La.App. 42. e 


Mich.—Board of Education v. Blon- 
dell, 284 N.W. 375, 251 Mich. 528. : = 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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general act controlling;®? and this is true a fortiori 
when the special act is later in point of time,°3 
although the rule is applicable without regard to 
the respective dates of passage.®+4 
mental rule that where the general statute, if stand- 


Mo.—Tevis v. Foley, 30 S.W.(2d) 
68; State ex rel. Missouri State Life 
Ins. Co. v. Gehner, 8 S.W.(2d) 1068, 
320 Mo. 691; State ex rel. American 
Nat. Assur. Co. v. Gehner, 280 S.W. 
421; State ex rel. Indemnity Co. of 
America v. Gehner, 280 S.W. 421; 
State ex rel. International L. Ins. Co. 
v. Gehner, 280 S.W. 421;. State ex rel. 
Missouri Ins. Co. v. Gehner, 280 S.W. 
421; State ex rel. Missouri State L. 
Ins. Co. v. Gehner, 280 S.W. 421; State 
ex rel. American Automobile Ins. Co. 
v. Gehner, 280 S.W. 420; State ex rel. 
Central States L. Ins. Co. v. Gehner, 
280 N.W. 420; State ex rel. Citizens’ 
Ins. Co. v. Gehner, 280 420; 
State ex rel. American Central Ins. Co. 
v. Gehrer, 280 S.W. 416, 315 Mo. 1126; 
State ex rel. Monier v. Crawford, 262 
S.W. 341, 303 Mo. 652; State v. Fulks, 
247 S.W. 129, 296 Mo. 614, 626 [quot 
Cyc]; Ackerman v. Green, 100 S.W. 
30, 201 Mo. 231; De Hart v. School 
Dist. No. 39, St. Louis County, 263 S. 
W. 242, 214 Mo.App. 651, 656 [cit Cyc]; 
Lazonby v. Smithey, 131 S.W. 708, 151 
Mo.App. 285. 


Mont.—In re Stevenson’s Hstate, 
289 P. 566, 87 Mont. 486; Franzke v. 
Fergus County, 245 P. 962, 76 Mont. 
150; Daley v. Torrey, 230 P. 782, 71 
Mont. 513; State v. Certain Intoxicat- 
ing Liquors, 227 P. 472, 71 Mont. 79; 
Stadler v. City of Helena, 127 P. 454, 
46 Mont. 128, 139 [quot Cyc]. 


Neb.—State v. Penrod, 169 N.W. 266, 
102 Neb. 734. 


Nev.—Wainwright v. Bartlett, 271 
P. 689, 51 Nev. 170, 62 A.L.R. 78. 


N.Y.—Long Island R. Co. v. New 
York, 92 N.E. 681, 199 N.Y. 288; Mat- 
ter of Brooklyn, 42 N.E. 413, 148 N.Y. 
107; Warren Refining & Chemical Co. 
v. Sebring, 181 N.Y.S. 730, 192 App. 
Div. 14; People ex rel. Empire Mort- 
gage Co. v. Cantor, 180 N.Y.S. 139, 190 
App.Div. 512; Layman v. Persons, 233 
N.Y.S. 217, 133 Misc. 661; People ex 
rel. Jaffe v. Jennings, 228 N.Y.S. 361, 
131 Misc. 657 [rev on another ground 
236. Ni YS. 429, “227 App. Div.” T5381]; 
Gabel v. Williams, 80 N.Y.S. 489, 39 
Mise. 489. But see Trustees of Vil- 
lage of Bath v. McBride, 148 N.Y.S. 
836, 163 App.Div. 714 [rev 113 N.E. 
789, 219 N.Y. 92] (a purely local law 
will not be deemed to control a gen- 
eral one, unless such intention is 
clearly evinced by appropriate lan- 
guage). 


N.C.—Wilson v. Board of Com’rs of 
Buncombe County, 112 S.B. 418, 183 
N.C. 638; Rankin v. Gaston County, 
92 S.B. 719, 173 N.C, 683; Bramham 
v. City of Durham, 88 S.E. 347, 171 N. 
Cc. 196. 


Ohio.—State v. Huwe, 134 N.H. 456,. 


103 OhioSt. 546; Cincinnati v. Holmes, 
46 N.B. 514, 56 OhioSt. 104; Klein v. 
City of Cincinnati, 168 N.E. 549, 33 
OhioApp. 137; Union Reduction Co. v. 
Story, 30 OhioC.A. 252; Mizner -v. 
Paul, 29 OhioC.A. 33, 41 [quot Cyc]; 
State v. Henry, 23 Oh.Cir.Ct.N.S. 541; 
Morris v. Conneaunt, 20 OhioN.P.N.S. 
289; Manington v. Hocking Valley 
R. Co., 9 OhioN.P.N.S. 641. 


Okl.—Prince v. Wild Horse: Drain- 
age Dist. No. 1, 292 P. 42, 145 Okl. 185; 
Oklahoma Natural Gas Co. v. McFar- 
land, 288 P. 468, 143 Okl, 252; Lovins 
vi. ‘State, (Cr.)" 293 °P. 273; (Hays Vv. 
State, 210 P. 728, 22 Okl.Cr. 99. 


Or.—State v. Preston, 206 P. 304, 103 
Or. 631, 23 A.L.R. 414; State v. San- 


STATUTES 


It is a funda- 


born, 201 P, 430, 101 Or. 686; Zachary 
v. Chambers, 1 Or. 321. 


Pa.—In re Directors of Banks, 14 
Pa.Dist.&Co. 370; In re Mine Acci- 
dents, 28 Pa.Dist. 136, 137 [quot Cyc]. 


Porto Rico.—Harding v. Zimmer- 
mann, 6 Porto Rico Fed. 24. 


S.C.—State v. Brown, 151 S.E. 218, 
154 S.C. 55; Truesdell v. Johnson, 142 
S.E. 343, 144 S.C. 188; Smith v. South 
Carolina State Highway Commission, 
ne ee 487, 488, 138 S.C. 374 [quot 

ye]. 


Tex.—Townsend v. Terrell, 16 S.W. 
(2a) 1063, 118 Tex. 463; Harris Coun- 
ty Drainage Dist. No. 12 v. City of 
Houston, (Commn.App.) 35 S.W.(2d) 
118 [rev (Civ.App.) 11 S.W.(2d) 833); 
Hunt v. Atkinson, (Tex.Commn.App.) 
12 S.W.(2d) 142, 17 S.W.(2d) 780, 18 
S.W.(2d) 594 [rev (Civ.App.) 300 S. 
W. 656]; Rose v. Skiles, (Civ.App.) 
245 S.W. 127; Clarey v. Hurst, (Civ. 
App.) 136 S.W. 840 [certified question 
answered 138 S.W. 566, 140 S.W. 862, 
104 Tex. 423]. 


Utah.—Salt Lake City v. Salt Lake 
County, 209 P. 207, 60 Utah 423; State 
v. White, 126 P. 330, 41 Utah 480; Nel- 
den v. Clark, 59 P. 524, 20 Utah 382, 
77 Am.S.R. 917. 


Pred ret re James, 132 A. 40, 99 Vt. 


Va.—Powers v. County School 
Board of Dickenson County, 139 S.E. 
262, 148 Va. 661; School Board of City 
of Harrisonburg v. Alexander, 101 
S.E. 349, 126 Va. 407. © 


Wash.—State v. Benson, 189 P. 1000, 
111 Wash. 124; State v. Superior Ct., 
149 P. 652, 86 Wash, 155. 


Wis.—Jones v. Broadway Roller 
Rink Co., 118 N.W. 170, 136 Wis. 595, 
19 L.R.A.N.S. 907. 


B.C.—In re Walker, 18 B.C. 480, 14 
Dom.L.R. 446, 25 West.L.R. 824, 5 
WestWkIly. 389. 


Ont.—Upper Cana@a College v. 
Toronto.-City, 37 -Ont.L. 665, 10 Ont. 
W.N. 211, 11 Ont.W.N. 63. 


See Ramos v. De la Rama, 15 Philip- 
pine 554 (rule of construction as im- 
posed by statute applied). 


[a] Rule applied.—(1) General law 
relating to right of shareholders to 
vote must yield to special provision 
relating to shareholders of insurance 
company. State ex rel. Jones v. Carra- 
dine, 125 So. 135, 12 La.App. 42. (2) 
Special statute providing method for 
annexing territory by cities having 
certain population controls general 
statute on subject. Hunt v. Atkinson, 
(Tex.Commn.App.) 12 S.W.(2d) 142, 
17 S.W.(2da) 780, 18 S.W.(2d) 594 [rev 
(Civ.App.) 300 S.W. 656]. (3) Spe- 
cial law making warehouse receipts 
negotiable controls over general law 
relating to nonnegotiable instruments 
under law merchant. Luby v. Bell, 
(Tex.Civ.App.) 15 S.W.(2d) 106. 


[b] Special act prescribing differ- 
ent rules and procedure.—W here there 
are two statutory provisions, one of 
which is special and particular and 
clearly indicates the matter in con- 
troversy, and the special statute pre- 
scribes different rules and procedure 
from those in the general statute, it 
will be held that the special statute 
applies to the exclusion of the general 
statute. Oklahoma Natural Gas Co. 
v. McFarland, 288 P. 468, 143 Okl. 252; 
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ing alone, would include the same matter as the 
special act, and thus conflict with it, the special act 
will be considered as an exception to the general 
statute,°® whether it was passed before or after 


Murrow Indian Orphans’ Home vy. 
Featherstone, 204 P. 1110, 85 Okl 
150; Muskogee Times-Democrat v. 
Board of Com’rs of Muskogee County,. 
184 P. 591, 76 Okl. 188; Gardner v. 
School Dist. No. 87, Kay County, 126 
P2018, 134 Olt, 71:6. 


[c] General legislation gives way 
to special legislation on the same sub- 
ject, and generally must be so in- 
terpreted as to embrace only cases in 
which the special provisions are not 
applicable. U.S. v. Lapp, 157 C.C.A. 
3, 244 EF. 377, 


Statutes adopted at same session 
see supra § 622. 


92. Erass v. Darrouzett Independ- 
ent School Dist., (Tex.Civ.App.) 277 
S.W. 751; Chippewa & Flambeau Im- 
provement Co. v. Railroad Commis- 
sion of Wisconsin, 159 N.W. 739, 164 
Wis. 105. 


93. U.S. v. Griffin, 14 F.(2d) 326; 
Van Buren Light & Power Co. y. In- 
habitants of Van Buren, 109 A. 3, 118 
Me. 458; State ex rel. Monier y. Craw- 
ford, 262 S.W. 341, 303° Mo. 652; 
Stearns v. Graham, 82 A. 835, 85 Vt. 
486. 


[a] Rule applied.—A light compa- 
ny’s charter by Priv. & Spec. L. (1909) 
e 88 § 5, permitting certain towns to 
contract with the company “by their 
selectmen,” controls, as the later ang 
more specific expression of the legis- 
lative will, the general statute (Rev. 
St. [1903] e 4 § 76) authorizing mu- 
nicipalities to contract, and contain- 
ing no limitation or direction as to 
the agency through which they may 
act. Van Buren Light & Power Co. v. 
Inhabitants of Van Buren, 109 A. 3, 
118 Me. 458. 


94. Ahern v. Livermore Union High 
School Dist., 284 P. 1105, 208 Cal. 770 
[superseding (App.) 279 P. 1032]; 
Riley v. Forbes, 227 P. 768, 193 Cal. 
740; Church vy. Board of Sup’rs of 
Fresno County, (Cal.App.) 289 P. 651, 
290 P. 522 [superseded 295 P. 516]; 
Chilson v. Jerome, 283 P. 862, 102 
Cal.App. 635; Cohn y. Isensee, 188 P. 
279, 45 Cal.App. 531. 


95. U.S.—Townsend yv. Little, 3 S. 
Ct. 357, 109 U.S. 504, 27 L.Ed. 1012. 


Ala.—City of Birmingham vy. South- 
ern Express Co., 51 So. 159, 164 Ala. 
529. 


D.c.—Sanford v. Sanford, 286 F. 
777, 52 App.D.C. 315. 


Mich.—Heims v. School Dist. No. 6 
of Davison Tp., 234 N.W. 486, 253 
Mich. 248; Edwards v. Auditor Gen- 
eral, 126 N.W. 853, 161 Mich. 639. 


Mo.—State ex inf. Barrett v. Im- 
hoff, 238 S.W. 122, 291 Mo. 6038; State 
ex rel. Jones yv. Chariton Drainage 
Dist. No. 1, 158 S.W. 688, 252 Mo. 
345. 


N.Y.—Poughkeepsie v. Quintard, 
82 INGE. 764, 136. NAY...27550) City | of 
New York vy. Interborough Rapid 
Transit Co., 249 N.Y.S. 243, 232 App. 
Div. 233 [aff 240 N.Y-.S. 316, 186 Misc. 
569, and aff 177 N.H. 295, 257 N.Y. 
20]; Robinson v. Supreme Command- 
ery, U. O. G. C. W., 77 N.Y.S. 111, 38 
Mise. 97 (recognizing rule). 

Ohio.—State v. Zangerle, 126 N.H. 
413, 100 OhioSt. 414; Smith v. Rock- 
ford, 4 OhioN.P.N.S. 513. 

Philippine.—Lichauco vy. 
44 Philippine 138. 


Apostol, 


1058 [59 C.J.] 


sueh general enactment.°* Where the special stat- 
ute is later, it will be regarded as an exception to, 
or qualification of, the prior general one;°’ and 
where the general act is later, the special statute 
will be construed as remaining an exception to its 
terms,°* unless it is repealed in express words or 
Other statements in 
regard to the construction of general and special 
statutes relating to the same subject matter are, 
that a special statute should not be construed as 
an exception to a general law, unless the two acts 
cannot otherwise be reconciled;! that the function- 
ing of public institutions of the state, operating 
under special statutes, is not generally affected by 


by necessary implication.®® 


Porto Rico.—Coll y. Leake, 17 Por- 
to Rito 823. 


96. ‘Townsend v. Little, 3 S.Ct. 357, 
109 U.S. 504, 27 L.Ed. 1012; Sanford 
v. Sanford, 286 F. 777, 52 App.D.C. 
315; Coll v. Leake, 17 Porto Rico 823. 
And see infra text and notes. 97-99. 


97. U.S.—Jackson v. Cravens, 238 
F. 117, 151 C.C.A. 193 [dism app 235 
F, 212]. 


Fla.—State v. McMillan, 45 So. 882, 
55 Fla. 246, 254. 


Mo.—State ex rel. Buchanan Coun- 
ty v. Fulks, 247 S.W. 129, 296 Mo. 614, 
626 [quot Cyc]. 


Mont.—State v. Mills, 261 P. 885, 
81 Mont. 86; Reagan v. Boyd, 197 P. 
832, 59 Mont. 453, 461 [quot Cyc]; 
Carland v. Custer County, 6 P. 24, 5 
Mont. 579. 


N.Y.—East End Trust Co. v. City 
of Harrisburg, Pa. v. Otten, 174 N.E. 
655, 255 N.Y. 283. 


Ohio.—Thomas v. Evans, 76 N.E. 
862, 73 OhioSt. 140; Cincinnati v. 
Holmes, 46 N.E. 514, 56 OhioSt. 104; 
Central Pub. House of Reformed 
Church in U.S. v. Flury, 157 N.E. 794, 
25 OhioApp. 214 [aff 160 N.E. 679, 118 
OhioSt. 154]; Mizner vy. Paul, 29 Ohio 
C.A. 33, 41 [quot Cyc]. 


Pa.—In re Mine Accidents, 23 Pa. 
Dist. 136, 137 [quot Cyc]. 


s.C.—Smith v. South Carolina State 
Highway Commission, 136 N.E. 487, 
488, 138 S.C. 374 [quot Cyc]. 


W.Va.—Hawkins v. 
391, 63 W.Va. 4381. 


Eng.—Metropolitan Dist. R. Co. v. 
Sharpe, 5 App.Cas. 425. 


B.C.—In re Walker, 18 B.C. 480, 14 
Dom.L.R. 446, 25 West.L.R. 824, 5 
West.Wkly. 889. 


Ont.—Pringle v. Stratford, 20 Ont. 
L. 246, 14 Ont.W.R. 437, 15 Ont.W.R. 
38. 


[a] In other words, where a gen- 
eral statute covers a subject in gen- 
eral in terms which include a par- 
ticular ease, for which a subsequent 
enactment makes a rule, the latter 
statute alone applies to that case. 
Village of Depew v. Lehigh Valley R. 
Co., 148 N.Y.S. 265, 85 Misc. 71. 


[b] Where there is a statute of 
general application giving a right of 
action, and a later act applying to 
specific cases, the later act alone can 
be invoked as to such specific cases. 
Jackson v. Cravens, 238 F. 117, 151 C. 
G.A. 193 [dism app 235 F. 212]; Jack- 
son) Vv. Chicago, oR, Ta &? PR. Ry/2Co, 
178 F.. 432, 102 C.C.A. 159. 


98. U.S.—Washington v, Miller, 35 
§.Ct. 119, 235 U.S. 422, 59 L.Hd. 295; 


Bare, 60 S.E. 


STATUTES 


Rodgers v. U. S., 22 S.Ct: 582, 185 U. 
S. 83, 46 L.Ed. 816, 37 Ct.Cl. 552 [aff 
36 Ct.Cl. 266]; Rosecrans y. U. S., 
17 “SsCt. 302; °165° UiSi1257,) 41) Eb: 
708; U. S. v. Mammoth Oil Co., 14 F. 
(2d) 705 [rev 5 F.(2d) 330, and aff 48 
SCE T2256 OUSe | 13seG2i ab wde Tats 
McClintic v. U. S., 283 F. 781; Stone- 
berg v. Morgan, 246 F. 98, 158 C.C.A. 
324. 


/ 
D.C.—Simon y. Simon, 
530, 58 App.D.C. 158. 


La.—State ex rel. Day v. Rapides 
Parish School Board, 103 So. 757, 158 
La. 251. 


Mich.—Fdawards v. Auditor Gener- 
al, 126 N.W. 853, 161 Mich. 639. 


Mo.—State v. Fulks, 247 S.W. 129, 
296 Mo. 614, 626 [quot Cyc]; State v. 
Imhoff, 238 S.W. 122, 291 Mo. 603. 


~ Neb.—State v. Clarke, 153 N.W. 623, 
98 Neb. 566; Dawson County v. 
Clark, 79 N.W. 822, 58 Neb. 756. 


fo oes v. Dwyer, 42 N.J.Law 
327. 

N.Y.—City of New York y. Inter- 
borough Rapid Transit Co., 249 N.Y.S. 
243, 232 App.Div. 233 [aff 240 N.Y.S. 
316, 136 Mise. 569, and aff 177 N.E. 
295, 257 N.Y. 20]; Peo. v. Jennings, 
228 N.Y.S. 361, 131 Mise. 657 [rev on 
another ground 236 N.Y.S. 429, 227 
App.Div. 758]. 


N.C.—Monteith v. Board of Com’rs 
of Jackson County, 141 S.B. 481, 195 
N.C. 71; Blair vy. Board of Com’rs of 
New Hanover County, 122 S.E. 298, 
187 N.C. 488; Young v. Davis, 108 S. 
E. 630, 182 N.C. 200; State v. John- 
son, 86 S.E. 788, 170 N.C. 685. , 


Ohio.—Mizner vy. Paul, 29 OhioC.A. 
33, 41 [quot Cyc]; Mannington vy. 
‘vein Valley R. Co., 9 OhioN.P.N.S. 


Okl.—Hollis v. Adams Gin Co., 241 
P. 744, 115 Okl. 25; Crosbie v. Part- 
ridge, 205 P. 758, 85 Okl. 186; Carpen- 
ter v. Russell, 73 P. 930, 13 Okl. 277. 


Pa.—In re Mine Accidents, 23 Pa. 
Dist. 136, 137 [quot Cye]. 


Philippine.-—Lichauco 
44 Philippine 1388. 


$.C.—Smith vy. South Carolina State 
Highway Commission, 136 S.E. 487, 
488, 1388 S.C. 374 [quot Cyc]. 


Va.—School Board of City of Har- 
rison v. Alexander, 101 S.E. 349, 126 
Va. 407; South, etce,, R. Co. v. Com., 
51 S.E. 824, 104 Va. 314. 


Ont.—Upper Canada College v. To- 
ronto City, 37 Ont.L. 665, 10 Ont.W.N. 
211, 11 Ont.W.N. 63. 


99. U.S.—Washington y. Miller, 35 
S.Ct. 119, 235 U.S. 422, 59 L.Wd. 295; 
U. S. v. Mammoth Oil Co., 14 F.(2a) 


26 ¥F.(2d) 


v. Apostol, 


a 


[§§ 623-624 


general restrictive laws governing the revenue col- 
lecting bureaus of the state;? that when a general 
act has established a system of law covering a vital 
field in government, an exception to such general 
system will not readily be implied,* and that where 
it is sought to show that provisions of a general 
law do not apply to a city adopting it in its entirety, 
and that provisions of the special charter apply, 
language relied on to express such intent should 
be reasonably plain.* 

[§ 624] (3) Reénactment of, or Reference to, 
Former Statutes°—(a) In General. The legislature 
may extend or continue an existing statute,® or 


705 [rev 5 F.(2d) 330, and aff 48 S.Ct. 
¥, -2754U Sie 133 T2 AE. 3st la Stome= 
berg v. Morgan, 246 F. 98, 158 C.C-A. 
324. 


Cal.Kennedy v. San Francisco Bd. 
of Education, 22 P. 1042, 82 Cal. 483; 
Ex p. Ah You, 22 P. 929, 82 Cal. 339; 
Peo. v. Henshaw, 18 P. 413, 76 Cal. 
436. 


Kan.—Atchison, T. & S. F. Ry. Co. 
v. Board of Com’rs of Cowley Coun- 
ty, 176922799; 103 Kean." 68h. 


Minn.—State v. Babcock, 222 N.W. 
285, 175 Minn. 583. 


Mo.—State' v. Fulks, 247 S.W. 129, 
296 Mo. 614, 626 [quot Cyc]. 


Neb.—State v. Omaha El. Co., 106 
N.W. 979, 110 N.W. 874, 75 Neb. 637. 


N.C.—Blair v. Board of Com’rs of 
New Hanover County, 122 S.E. 298, 
187 N.C. 488; State v. Johnson, 86 
S.E. 788, 170 N.C. 685. 


Ohio.—Mizner v. Paul, 29 OhioC.A. 
33, 41 [quot Cyc]. 


Okl.—Hollis vy. Adams Gin Co., 241 
P.. 744, 115 OkKl. 25; Crosbie v. Part- 
ridge, 205 P. 758, 85 Okl. 186. 


Pa.—In re Second-Class Tp. Roads, 
Pa.Cos.i:. 


Philippine.—Lichauco vy. 
44 Philippine 138. 


$.C.—Smith v. South Carolina State 
Highway Commission, 136 S.E. 487, 
488, 188 S.C. 374 [quot Cyc]. 


Repeal by subsequent inconsistent 
act see supra § 536 et seq. 


1. Kirkpatrick v. Board of Sup’rs 
ep eetoe County, 136 S.E. 186, 146 
a. 3. 


32 
Apostol, 


2. State v. Benson, 189 P. 1000, 111 
Wash. 124. : 

3. Automatic Registering Mach. 
Co. vy. Pima County, (Ariz.) 285 P. 
1034. 

4 State v. Burke, 123 N.W. 110, 


140 Wis. 524. 


: a : Revisions and codes see infra 


Revival of repeal statutes see supra 
§§ 554-560. 


6. Barnes v. White, 1 C.B. 192, 50 
E.C.L. 192, 185 Reprint 611. 


[a] No particular form of words 
is necessary to continue a statute. 
Barnes v. White, 1 C.B. 192, 50 H.C.L. 
192, 185 Reprint 511; Rex v. Long- 
mead, Leach C.C. 694, 168 Reprint 448. 


[b] Temporary act when made 
perpetual by a subsequent act is in 
effect perpetual ab initio. Rex v. 
Swiney, Alc.&N. 139 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 624] 


may reénact it, in whole’ or in part,® and the re- 
enacting statute must be construed in harmony with 
intermediate amendments of the original statute.® 
The reénactment of a statute does not affect its 
meaning or enlarge its scope, in the absence of defi- 
nite indication of a legislative purpose to that end,?° 
and a reénactment in the same or substantially the 
same language as the original statute is considered 
as a continuation of the language so repeated, and 


-not as a new enactment,'! and in determining its 


meaning, it must be determined what was intended 
by the prior act.12 So it has been held that verbal 
changes in a reénactment do not alter its meaning ;13 
that when a statute is reénacted in different words, 
and thereby becomes susceptible of more than one 
interpretation, it will not be construed as altering 
the previous statute, unless such alteration is clear- 
ly expressed.1*+ But it is also a rule that where 
a new statute is enacted to take the place of an 
old one, and an entire clause in the original act is 
omitted from the new, it will be presumed that the 
legislature intended that the omitted clause should 
not be in foree.t> Where a statute provides that 
an earlier statute, except where it is inconsistent 
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or in conflict with the provisions of the later act, 
shall be taken and construed as a part of it and 
remain in full force, the two statutes must be con- 
strued in pari materia.‘° The mere enactment of 
a statute on a particular subject does not of itself 
prove that the law on that subject was different 
before,*7 as such enactment may have been made 
in affirmance of the existing law and to remove 
doubts.1* <A statute may adopt a part or all of 
another statute by a specific and descriptive ref- 
erence thereto,’® and the effect is the same as if the 
statute or part thereof adopted had been written 
into the adopting statute.2° Where, however, the 
adopted statute is referred to merely by words de- 
scribing’ its general character, only those parts of 
it which are of a general nature,?! or particularly 
relate to the subject of the adopting statute,?? 
will be considered as incorporated into the later; 
and where one statute adopts such provisions of 
another ‘as are applicable,” the court, in deter- 
mining what provisions are applicable, must construe 
into the adopting statute only such provisions of 
the prior act as will give force and effect to the lat- 


7. Pease v. Peck, 18 How. (U.S.) 
595,15 L.Ed. 518 [aff 19 F.Cas,No. 10,- 
894, 5 McLean 486]; Burnham v. On- 
derdonk, 41 N.Y. 425. 


[a] Statute of limitations, adopt- 
ed from the state of Vermont, in 
1820, by the governor and judges of 
the territory of Michigan, under the 
provisions of the ordinance of 1787, 
had the force of law, after it was re- 
ported by the commissioners appoint- 
ed in 1825 to revise the laws of the 
territory, not by virtue of its original 
adoption, but in virtue of its being so 
reported and adopted by the legisla- 
tive council of the territory; and 
therefore the court will not look to 
the law of Vermont to correct an er- 
ror in the act as printed under ter- 
ritorial authority. Pease v. Peck, 18 
How. 595, 15 L.Ed. 518 [aff 19 F.Cas. 
No. 10,894, 5 McLean 486]. 


8. Coffin v. Rich, 45 Me. 507, 71 
Am.D. 559 (holding that a statute re- 
pealing a former act and reénacting 
portions of it should be construed in 
the light of the prior statute, which, 
however, should be given no force 
except so far as specially saved by 
the repealing act); Burnham v. On- 
derdonk, 41 N.Y. 425. 


9. Commonwealth v. 
A, 374, 290 Pa. 573. 


10. In re Opinion of the Justices, 
130 N.E. 685, 237 Mass. 591; Snidow 
v. Montana Home for the Aged, 
(Mont.) 292 P. 722. 


11. Matter of Davies, 61 N.E. 118, 
168 N.Y. 89, 56 L.R.A, 855 (under 
Statutory Construction Law); Peo. v. 
Dooling, 125 N.Y.S. 783, 141 App.Div. 
31; Corporation of Sisters of Mercy 
v. Lane County, 261 P. 694, 123 Or. 
144; Kuehl v. City of Edmonds, 148 
P. 19, 85 Wash. 307, 157 P. 850, 91 
Wash. 195. 

12. Peo. v. Clement, 127 N.Y.S. 68, 
142 App.Div. 908 [aff 95 N.E. 1137, 
201 N.Y. 592]; In re Ahlers, 127 N.Y. 
S. 61, 141 App.Div.. 891 [rev 124 N. 


Meyers, 139 


Y.S. 1009, 69 Misc. 177, and aff 95 
N.E. 1122, 201 N.Y. 592]; People ex 
rel. Donegan vy. Dooling, 125 N.Y.S. 


783, 141 App.Div. 31. 


13. Delaney v. Grand Lodge A. O. 
U. W. of Massachusetts, 138 N.E. 918, 
244 Mass. 556; In re County Line 
Case, 6 Pa.Dist. 712. 

14. 


pane? T— 57] 


Laird v. McGuire, 40 N.S. 129.) E. 


15. Louisville. & -Ns RR... Co... Vv. 
Owens, 175 S.W. 1039, 164 Ky. 557. 
16. Ontario County v. Garling- 


house, 45 N.Y. 249 [aff 60 Barb. 338]. 


17. Nunnally v. White, 3 Mete. 
(Ky.) 584. 


eae Montville v. Haughton, 7 Conn. 
“19. See supra § 677 et seq; and 


cases infra note 20. 


20. U.S.—Engel v. Davenport, 46 
S.Ct. 410, 271 U.S. 338, 70 L.Ed. 813 
[rev 228 P. 710, 194 Cal. 344]; Daviess 
v. Fairbairn, 3 How. 636, L.Ed. 
760; U. S. v. Phelps, 22 F.(2d) 288 
[aff 14 F.(2d) 679, cert den 48 S.Ct. 
324, 276 U.S. 630, 72 L.Ed. 741]. 


Ala.—Bachelor v. State, 113 So. 67, 
216 Ala. 356; Hutto v. Walker Coun- 
ty, 64 So. 313, 185 Ala. 505, Ann.Cas. 
1916B 372; Phenix Assur. ‘Co. v. 
Montgomery Fire Dept., 23 So. 843, 
au Ala. 631; Ex p. Greene, 29 Ala. 
52. 


Cal.—Vellajo & N. R. Co. v. Reed 
Orchard Co., 170 P. 426, 177 Cal. 249; 
Ramish v. Hartwell, 58 P. 920, 126 
Cal. 443; Ex p. Humphrey, 222 P. 
366, 64 Cal.App. 572. 


Ga.—Houston y. Thomas, 146 S.E. 
908, 168 Ga. 67. 


Hawaii.—In re Goo Wan Hoy, 22 
Hawaii 157. 


Idaho.—Boise City v. Baxter, 
P. 1029, 41 Idaho 368. 


Tll.—Zurich General Accident, etc., 
Ins. Co. y. Industrial Commission, 163 
N.E. 466, 331 Ill. 576; Evans v. Ill. 
Surety Co., 131 N.E. 262, 298 Ill. 101; 
Zeman vy. Dolan, 116 N.HE. 642, 279 Ill. 


238 


295; Peo. v. Crossley, 103 N.E. 537, 
261 Ill. 78; Turney v. Wilton, 36 Ill. 
385. 


Ind.—State v. Board of Com’rs of 
Vanderburgh County, 94 N.E. 716, 175 
Ind. 400; State v. Marion County, 85 
N.B. 513, 170 Ind. 595. é! 

Ky.—Nunes y. Wellisch, 12 Bush 
363. 

Mont.—State v. District Court of 
Second Judicial Dist. in and for Sil- 
ver Bow County, 272 P. 525, 83 Mont. 
400. 

N.Y.—Jones v. Chamberlain, 16 N. 
72,109 N.Y. 100. 


Pa.—Free’s Appeal, 151 A. 583, 301 
Pa. 82; In re Guenthoer’s Hst:, 83 A. 
617, 235 Pa. 67; In re Auchenbach’s 
Contested Election, 5 Pa.Co. 153. 


S.C.—Santee Mills v. Query, 
S.E. 202, 122 S.C. 158. 


Tenn.—Parmer v. Lindsey, 3 S.W. 
(2d) 657, 157 Tenn. 29. 


Vt.—Court of Insolvency y. Meldon, 
38 A. 167, 69 Vt. 510. 


Wash.—Corkery v. Hinkle, 217 P.., 
47, 125 Wash. 671. 


Eng.—Atty.-Gen. v. Great Eastern 
R. Co., L.R. 7 Ch. 475; Great Western 
R. Co. v. Cefn. Cribbwr Brick Co., 
[1894] 2 Ch. 157; In re Wood, 31 Ch. 
D. 607 3 in ret Barkers li, \Che acai 
Sirhowy Tramroad Co. v. Jones, 3 A. 
&E. 640 note, 5 N.&M. 88, 30 B.C... 
296, 111 Reprint 556, note; Simpson 
v. South Staffordshire Waterwoiks 
Co., 4 DeG.J.&S. 679, 69 Eng.Ch. 519, 
46 Reprint 1082; Weld v. London, ete., 
R. Co., 9 FJur:-N.S. 510. 


Ont.—Kilgour v. London Street R. 
Co., 30 Ont.L. 603, 5 Ont.W.N. 942. 


[a] Thus a statute referred to for 
power given by another statute is 
considered as incorporated in the 
statute making the reference. State 
v. District Court of Second Judicial 
Dist. in and for Silver Bow County, 
272 P. 525, 83 Mont. 400. 


[b] Adoption of code section by 
reference to descriptive number.— 
Where a statute adopts an entire pro- 
vision in a section of the code by ref- 
erence to its descriptive number, the 
statute adopted by reference is the 
same as though the provision adopted 
had been bodily incorporated in the 
adopting statute. Vellajo & N. R. Co. 
v. Reed Orchard Co., 170 P. 426, 177 
Cal. 249. 


21. Rex v. Surrey, 2 T.R. 504, 100 
Reprint 271. 

22. Cal.—Gadd v. McGuire, 231 P. 
754, 69 Cal.App. 347. 

Fla.—Jones v. Dexter, 8 Fla. 276. 


Ind.—State v. Marion County, 85 
INGER ots, 170s Inds i595: 


Kan.—State v. Board of Com’rs of 
Shawnee County, 110 P. 92, 83 Kan. 
199% 


Pa.—In re Womelsdorf Alley, 8 Pa. 
Co. 207. 
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er act.28 Where an attempt is made to incorporate 
parts of a former law into a new statute, the lan- 
guage used should indicate with reasonable certain- 
ty what was in the legislative mind,** and when the 
legislature, in adopting the procedural provisions 
of another act, made substitution in certain instanc- 
es, it will be inferred that, on matters not specified, 


no substitution was intended.?> 


Effect of modification or repeal of adopted stat- 
ute. As a rule the adoption of a statute by refer- 
ence is construed as an adoption of the law as it 
existed at the time the adopting statute was 
passed,?® and therefore is not affected by any sub- 


23. Gillesby v. Board of Com’rs of 
Canyon County, 107 P. 71, 17 Idaho 
586. 


[a] “This . . . is judicial con- 
struction and not judicial legislation.” 
—Gillesby v. Board of Com’rs of Can- 
yon County, 107 P. 71, 17 Idaho 586, 
596. 


24. State v. Frear, 128 N.W. 1068, 
144 Wis. 79, 140 Am.S.R. 992. 


25. Jenkins v. Furgeson, 
233 N.W. 741. 


26. U.S.—In re Heath, 12 S.Ct. 615, 
144 U.S. 92, 36 L.Ed. 358. 


Ala.—Hutto v. Walker County, 64 
ns 3138, 185 Ala. 505, Ann.Cas.1916B 
72. 

Idaho.—Nampa, etc., 
Barker, 38 Idaho 529. 


Ill.—Haas v. Lincoln Park Com’rs, 
t71, N.B. 526, 339° Ill. 491;- Peo. v. 
Kramer, 160 N.E. 60, 328 Tll. 512; Peo. 
v. Crossley, 103 N.HE. 537, 261 Ill. 78; 
Cicero v. McCarthy, 50 N.E. 188, 172 
Tll.: 279; Charleston vy. Johnson, 48 
N.E. 985, 170 Ill. 326. 


Ind.—State v. Leich, 78 N.H. 189, 166 
Ind. 680, 9 Ann.Cas. 302. : 


Ky.—Lyman vy. Ramey, 242 S.W. 21, 
195 Ky. 223. 


Mo.—Crohn v. Kansas City Home 
ae Co. 109 S.W. 1068, 181 Mo.App. 


N.Y.—Griswold v. Atlantic Dock 
Co., 21 Barb. 225. 


Okl.—Dabney v. Hooker, 249 P. 381, 
121 Okl. 193. 


Pa.—Schlaudecker v. Marshall, 
Pa. 200. 


Utah.—Briscoe v. Rich, 58 P. 837, 
20 Utah 349. 


Wash.—Chelan County v. Navarre, 
80 P. 845, 38 Wash. 684. 


'And see cases infra motes 27, 28. 


[a] Setting out copy of adopted 
statute——The amendment of an 
adopted statute does not, as between 
the adopting and the adopted statutes, 
affect the adopted statute when the 
adopting statute set out a complete 
copy of the adopted statute, including 
its title and date of approval and then 
accepts it. Benson v. Olcott, 187 P. 
848, 95 Or, 249. 


(lowa) 


Ter. (Dist. ov. 


72 


27. U.S.—In re Heath, 12 S.Ct. 615, 
144 U.S. 92, 36 L.Ed. 358; Postal Tel. 
Cable Co. v. Southern R. Co., 89 FE. 


190. 


Ala.—Hutto v. Walker County, 64 
So. 313, 185 Ala. 505, Ann.Cas.1916B 
872; Phoenix Assur. Co. v. Montgom- 
oy ‘Fire Dept., 23 So. 848, 117 Ala. 


Cal.—Ramish v. Hartwell, 58 P: 920, 
126 Cal. 443; Spring Valley Water 
Works v. San Francisco, 22 Cal. 434; 
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sequent modification?’ or repeal?® of the statute 
adopted, unless a contrary intention is clearly man- 
ifested; but where the legislative intent to do so 
clearly appears, the adopting statute will include 
subsequent modifications of the original act.?° 


A 
exception to, or qualification of, 


the general rule exists, however, where the refer- 


ence in an adopting statute is to the law generally 


Greene v. Town of Lakeport, 239 P. 
1022 74 CaleA pp: pha 


Idaho.— Nampa & Meridian _ Irr. 
Dist. v. Barker, 223 P. 529, 38 Idaho 
529. 


Ill. Haas v. Lincoln Park Com’rs, 
VAS INS 526) oO) tlle nt Olesen COL Ve 
Kramer, 160 N.E. 60, 328 Ill. 512; Peo. 
v. Crossley, 103 N.E. 537, 261 Ill. 78; 
Cicero v. McCarthy, 50 N.E. 188, 172 
Ill. 279; Charleston v. Johnston, 48 
N.E. 985, 170 Ill. 336; Culver v. Peo., 
43 N.E. 812, 161 Ill. 89. 


Ind.—State v. Leich, 78 N.E. 189, 
166 Ind. 680, 9 Ann.Cas. 302. 


Ky.—Pinkard v. Smith, Litt. Sel. 
Cas—331. 


Mich.—Public Schools of City of 
Battle Creek, 223 N.W. 359, 245 Mich. 
585; Darmstaetter v. Moloney, 8 N.W. 
574, 45 Mich. 621. 


Mo.—Gaston v. Lamkin, 21 S.W. 
1100, 115 Mo. 20; Crohn v. Kansas 
City Home Tel. Co., 109 S.W. 1068, 
131 Mo.App. 213. : 


N.Y.—In re Main Street, 98 N.Y. 
454; Knapp v. Brooklyn, 97 N.Y. 520 
[aff 28 Hun 50]; American Bank v. 
Goss, 198 N.Y.S. 857, 204 App.Div. 759 
[rev on another ground 142 N.E. 156, 
236 N.Y. 488]; Carling v. Purcell, 22 
N.Y.S. 558, 3 Misc. 55. 


Okl.—Dabney v. Hooker, 249 P. 381, 
121 Okl. 193. 


Or.—State v. Caseday, 115 P. 287, 
58 Or. 429. 


Pa.—Free’s Appeal, 151 A. 583, 301 


Pa. 82; In re Guenthoer’s Est., 83 A. 
617, 235 Pa. 67; Lincoln vy. Birdsboro, 
TPaiCo.-539% 


Tex.—Trimmier v. Carlton, 296 S.W. 
1070, 116 Tex. 572 [aff (Civ.App.) 264 
S.W. 253]. See Damron v. Rankin, 
(Civ.App.) 34 S.W.(2d) 860 (holding 
that a statute providing that a law 
respecting guardianship of minors 
should apply to guardianship of per- 
sons of unsound mind does not refer 
to a law thereafter enacted authoriz- 
ing temporary guardians for minors). 


Vt.—Court of Insolvency vy. Meldon, 
38 A. 167, 69 Vt. 510. 


Va.—Tomlinson vy. Dillard, 3 Call 
(7 Va.) 105 [reaff Dilliard v. Tomlin- 
son, 1 Munf. (15 Va.) 183]. 


Wash.—Chelan County v. Navarre, 


80 P.-845, 38 Wash. 684. 


28. U.S.—Kendall v. U. S., 12 Pet. 
524, 9 L.Ed. 1181. 


Ala.—Hutto v. Walker County, 64 
So. 3138, 185 Ala. 505, Ann.Cas.1916B 
372; Phoenix Assur. Co. v. Montgom- 
ony Fire Dept., 23 So. 8438, 117 Ala. 


Ariz.—Leatherwood y, 
521, 10 Ariz. 243. 


Cal.—Ramish v. Hartwell, 58 P. 920, 
126 Cal. 448. 
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which governs the particular subject, and not to any 
specific statute or part thereof;.in such case the 
reference will be held to include the law as it stands 
at the time it is sought to be applied, with all the 
changes made from time to time,*° so far at least 


, Colo.—Schwenke v. Union Depot, 
etci, Co., 4 P. 905, 7 Colo. 512. 

Ky.—Nunes v. Wellisch, 12 Bush 
363. 


Mass.—Com. v. Kendall, 11 N.E. 
425, 144 Mass. 357. 
Mo.—Gaston v. Lamkin, 21 S.W. 


1100, 115 Mo. 20; Crohn v. Kansas 
City Home :Tel. Co., 109 S.W. 1068, 
131 Mo.App. 313. s 


Neb.—Shull v. Barton, 79 N.W. 732, 
58 Neb. 741. 


N.Y.—Wick v. Ft. Plain & R. S. Ry. 
Co., 50 N.Y.S. 479, 2% App.Div. 577; 


Peo. v. Webster, 28 N.Y.S. 646, 8 
Misc. 133. 


Pa.—Chapel v. Dockstader, 
Dist. 294. 


Wis.—Flanders v. Merrimack, 4 
N.W. 741, 48 Wis. 567; Sika v. Chica- 
go, etc., R. Co., 21 Wis. 370; Crosby 
v. Smith, 19 Wis. 449; Wood v. Hus- 
tis, 17 Wis. 416. 


Eng.—Jenkins v. Great Central R. 
Co., [1912] 1 K.B. 1; Reg. v. Smith, 
L.R. 8 Q.B. 146; Reg. v. Merioneth- 
shire;..6 Q.B...343,, 51. #.C.E. 343, 175 
Reprint 132; Reg. v. Stock, 8 A.&E. 
405, 35 E.C.L. 414, 112 Reprint 892; 
Ex p. Higginbotham, 9 Dowl.P.C. 200. 


Ont.—Kilgour v. Lond6én Street R. 
Co., 30 Ont.L. 608, 5 Ont.W.N. 942. 


“A statute which refers to and 
adopts the provisions of a prior stat- 
ute is not repealed by the subsequent 
repeal of the prior statute, and the 
provisions of the incorporated stat- 
ute continue in force so far as it 
forms a part of the second statute.” 
Wick v. Ft. Plain & R. S. Ry. Co., 50 
N.Y.S. 479, 482, 27 App.Div. 577. 


Repeal generally see supra § 498 et 
seq. 


29. Zurich General Accident & Lia- 
bility Ins. Co. v. Industrial Commis- 
sion, 163 N.E. 466, 331 Ill. 576. 


30. Cal.—Vallejo & N. R. Co. v. 
Reed Orchard Co., 170 P. 426, 177 Cal. 


ve 


Idaho.—Nampa & Meridian -Irr. 
rag v. Barker, 223 P. 529, 38 Idaho 


Ill.—Davison v. Heinrich, 172 N.B. 
770, 340 Ill. 349; Haas v. Lincoln Park 
Comrs., 171 N.H. 526, 339 Ill. 491; Peo. 
v. Kramer, 160 N.E. 60, 328 Ill. 512; 
Peo. v. Crossley, 103 N.E. 537, 261 Til: 
78; Culver v. Peo., 43 N.E. 812, 161 
Ill. 89; Snell vy. Chicago, 24 N.E. 532, 
133 Ill. 413, 8 L.R.A. 858. 


Ind.—State v. Leich, 78 N.E. 189, 
166 Ind. 680,59 Ann.Cas. 302. - 


Mich.—Public Schools of City | of 
Battle Creek v. Kennedy, 223 N.W. 
359, 245 Mich. 585; Cole v. Wayne Cir- 
cure Judge, 64 N.W. 741, 106 Mich. 


23 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as the changes are consistent with the purpose of the 
It has also been held that the 
adopting statute operates to include a subsequent 
statute modifying the one adopted, where the sub- 
sequent statute provides that the original statute 
shall be construed together with it as one act.?? 
Where a statute limits its provisions by reference 
to a section of the code of civil procedure which is 
further limited by a subsequent section of such code, 
both sections relating to a common subject, one 
being a complement of the other, and both having 
always been regarded as one, the statute is not 


adopting statute.?1 


Mo.—St. Louis v. R. J. Gunning Co., 
39 S.W. 788, 138 Mo. 347; Gaston v. 
Lamkin, 21 S.W. 1100, 115 Mo. 20. 


Ra v. Horan, 51 Barb. 


Or.—In re Frizzell’s Estate, 188 P. 
MO, cao Or Gol. 


Pa.—Appeal of Free, 151 A. 583, 301 
Pa. 82; In re Guenthoer’s Est., 83 A. 
617; 235 Pa. 67. In re Vernon Park, 
29 A. 972,163 Pa. 70; Kugler’s Appeal, 
bo: Pan 1233 


Wash.—Corkery v. Hinkle, 217 P. 
47, 125 Wash. 671; Chelan County v. 
Navarre, 80 P. 845, 38 Wash. 684; Se- 
curity Savings, etc., Co. v. Hackett, 
6%, 260%, 2%. Wash. 247 > State “ve 
Parker, 42 P. 113, 12 Wash. 685; Ford 
v. Durie, 35 P. 595, 8 Wash. 87; New- 
man: v. North Yakima, 34 P. 921, 7 
Wash. 220; Luzader v. Sargeant, 30 
P. 132, 4 Wash. 299. 


[a] In Florida (1) the rule stated 
in the text was announced in an early 
case which has frequently been cited 
by other courts and textbook writers. 
In this case it was held that where 
an act simply adopted in general 
terms as applicable to the distribu- 
tion of personal property ‘the provi- 
sions of the law regulating descents,” 
it included subsequent modifications 
of the law of descent from the time 
of their enactment. Jones v. Dexter, 
8 Fla. 276. (2) But in a recent case 
it was held that a section of the Re- 
vised General Statutes ailowing con- 
stables fees “allowed sheriffs for like 
services” referred to fees allowed 
sheriffs by another section of the 
same revision, and not those allowed 
by subsequent statutes. Williams v. 
State, 131 So. 864, 100 Fla. 1570 [rev 
125 So. 358, 100 Fla. 1567, and foll 
sub nom. Kennedy v. Watson, 131 So. 
866, 100 Fla. 1576]. 


31. Lyman v. 
21, 195 Ky. 223. 


32. Dudley Gas Co. v. Warming- 
ton, 45 J.P. 649, 50 L.J.M.C. 69, 44 L.T. 
Rep.N.S. 475, 29 Wkly.Rep. 680. 


33. Matter of Simmons, 101 N.E. 
704, 208 N.Y. 69. 


34. American Bank v. Goss, 142 
N.E. 156, 236 N.Y. 488 [rev 198 N.Y.S. 
857,.204 App.Div. 759]. 


LA 

[a] Rule applied.—The code of 
civil procedure, enacted in two parts 
by L. (1876), c 448, and L. (1880) ¢ 
178, as single acts, providing by § 
3355 that different provisions with re- 
spect to each other are deemed to have 
been enacted simultaneously, amend- 
ed by acts “to amend the Code” rath- 
er than particular sections thereof, 
and repealed by Civ. Pract. Act § 1577, 
repealing laws of 1876, 1880, and all 
amendatory and supplementary stat- 
utes “which constituted the Code,” 
must be regarded as a Single statute 
in determining whether. a_ section 
adopting provisions of another sec- 
tion includes and is affected by sub- 
sequent amendments of the adopted 
section. American Bank v. Goss, 142 


Ramey, 242 S.W. 


STATUTES 


N.E. 156, 236 N.Y. 488 [rev 198 N.Y.S. 
857, 204 App.Div. 759]. : 


35. Adoption of construction by 
codification and revision of statutes 
see infra § 648. 


Judicial construction generally see 
supra §§ 613, 614. 


36. U.S.—Heald v. District of Co- 
lumbia, 41 S.Ct. 42, 254 U.S. 20, 65 L. 
Ed. 106; Bruce v. Tobin, 38 S.Ct. 7, 
245 U.S. 18, 62 L.Ed. 123 [den cert 
162 N.W. 933, 39 S.D. 64]; U. S. v. 
Cerecedo Hermanos Y Compania, 28 
S.Ct. 532, 209 U.S. 337, 52 L.Ed. 821; 
Miller v. Maryland Casualty Co., 40 
F.(2d) 463 ([foll sub nom. Kop- 
finger v. Atlantic Transport Co. of 
West Virginia, 44 F.(2d) 1016, cert 
den 51 S.Ct. 213]; Sanger v. Lukens, 
26 F.(2d) 855 [rev 24 F.(2d) 226]; 
Trumbull Steel Co. v. Routzahn, 292 
F. 1009; Becker v. General Chain Co., 
273 F. 419; Edwards v. Wabash R. 
Co., 264 F. 610; U. S. v. Southern Pac. 
Co., 230 F. 270; The Devonshire, 13 F. 
39, 8 Sawy. 209; Lincoln v. United 
States, 49 Ct.Cl. 300; U. S. v. Bas- 
Sichis Co., 16 Cust.A. 410; Cassity v. 
Uses. 15.Cust A269) U.S: vi sHrank; 
15 Cust.A. 97; U. S. v. Bernard, 13 
Cust.A. 444; U. S. v. Draeger Ship- 
pine Co.74138-CustiA. 2653-302 4S: Vv; 
Schmidt; 713 .Cust,A.: 252:3;: Un Secy. 
Basket Importing Co., 13 Cust.A. 98; 
Von Bremen, Asche & Co. v. U. S., 12 
Cust.A. 407; U. S. v. Kuttroff, etc., 
Co., 9 Cust.A. 239; Shallus v. United 
States, 1 Cust.A. 556; U.S. v. B. Ill- 
acloee & Co. 17 Ct.Cust.&Pat.App. 


Ala.—Merchants’ Nat. Bank of Mo- 
bile v. Hubbard, 133 So. 723, 222 Ala, 
518; Browder v. Gunter, 125 So. 646, 
220 Ala. 407; Rosser v. Sanders, 122 
So..340, 219 Ala. 327; Allison-Russell- 
Withington Co. v. Sommers, 121 So. 
42, 219 Ala. 33; Spooney v. State, 115 
So. 308, 217 Ala. 219 [foll Smith v. 
State, 118 So. 921, 218 Ala. 707]; Rus- 
sell v. Thornton, 112 So. 347, 216 Ala. 
60; Johnston v. Bates, 95 So. 375, 209 
Ala. 16; Ex p. State ex rel. Davis, 90 
So. 871, 206 Ala. 393 [rev sub nom. 
Crane Co, v. State, 90 So. 873, 18 Ala. 
App. 291]; Dawsey v. Kirven, 83 So. 
338, 203 Ala. 446, 7 A.L.R. 1658; Mor- 
agne v. State; 78 So. 450, 201 Ala. 388 
[den cert 78 So. 98, 16 Ala.App. 351]: 
Harrington v. State, 76 So. 422, 200 
Ala. 480; Donahoo Horse & Mule Co. 
v. Durick, 69 So. 545, 193 Ala. 456; 
Brown vy. Gay-Padgett Hardware Co., 
65 So. 333, 186 Ala. 561; Ex p. Pepper, 
64 So. 112, 185 Ala. 284 [rev 62 So. 
397, 9 Ala.App. 191}; Mobile County 
v. Williams, 61 So. 963, 180 Ala. 639; 
Reynolds v. Lee, 60 So. 101, 180 Ala. 
76; Bruce v. Sierra, 57 So. 709, 175 
Ala. 517, Ann.Cas.1914D 125; Tennes- 
see Coal, etc., Co. v. Roussell, 46 So, 
866, 155 Ala. 435, 130 Am.S.R. 56; 
Wood Dickerson Supply Co. v. Coc- 
ciola, 45 So. 192, 153 Ala. 555; White 
v. State,':32 So. 320,,.134 Ala. 197; 
Barnewall v. Murrell, 18 So. 831, 108 
Ala. 366; Huddleston v. Askey, 56 
Ala. 218; Woolsey v. Cade, 54 Ala. 
378, 25 Am.R. 711; Ex p. Matthews, 
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limited merely by the section specifically referred 
to, but also by the other. 
that, where one section or provision of a statute 
adopts and incorporates by reference the provisions 
of another section or subdivision of the same stat- 
ute, a subsequent amendment of: the latter will be 
regarded as affecting the entire statute, including 
the subdivision which made the adoption.*+4 


[§ 625] (b) Adoption of Provisions Previously 
Construed—aa. Previous Construction by Couris.?5 
Where a statute that has been construed by the 
courts of last resort has been reénacted in same,*® 


So it has been held 


52 Ala. 51; O’Byrnes v. State, 51 Ala. 
25; Mobile Bank v. Meagher, 33 Ala. 
622; People’s Auto Co. v. State, 121 
So. 907, 23 Ala.App. 7 [cert den 121 
So. 908, 219 Ala. 280]; Cole v. State, 
97 So. 891, 19 Ala.App. 360 [cert den 
Ex parte Cole, 97 So. 895, 210 Ala. 
179]; Goldberg & Lewis v. Stone, 65 
So. 454, 10 Ala.App. 485 [rev 67 So. 
839, 191 Ala. 356, U.R.A.1915F 1157, 
and 67 So. 843]; Jones v. State, 65 
So. 411, 10 Ala.App. 152; Hope v. 
State, 59 So. 326, 5 Ala.App. 123. 


een ae ae v. State, 11 Ark, 


Cal.—Blodgett v. Superior Court of 
Santa Barbara County, 290 P. 293 [su- 
perseding (App.) 286 P. 492, 1077]; 
Lindsay-Strathmore Irr. Dist. v. Su- 
perior Court of Tulare County, 187 P. 
1056, 182 Cal. 315; McClung v. John- 
son, (App.) 289 P. 199; Dalton v. Le- 
lande, 1385 P. 54, 22 Cal.App. 481. 


Colo.—Harvey v. Travelers’ Ins. Co., 
82. P; 935, 18 Colo, 354. : 


Conn.—City of Stamford v. Town of 
Stamford, 141 A. 891, 107 Conn. 596. 


D.C.—Bardwell v. Petty, 286 F. 772, 
52 App.D.C. 310. 


Hawaii.—Rathburn v. Kaio, 23 Ha- 
wali 541. 


Illi—Svenson v. Hanson, 124 N.E. 
645, 289 Ill, 242; Peo. v. Stewart, 118 
N.E. 55, 281 Ill. 365; Spiehs v. Insull, 
115 N.E. 816, 278 Ill. 184; Daube v. 
Kuppenheimer, 112 N.E. 61, 272 Ill. 
350 [aff 195 Ill.App. 99]; Peo. v. Ross, 
111 N.E. 987, 272 Ill. 285. 


Ind.—State v. Miller, 141 N.E. 60, 
193 Ind. 492; Brown v. Doak Co., 135 
N.E. 348, 192 Ind. 113 [transf from 
appellate court 133 N.E. 172, 77 Ind. 
App. 130]; Temple v. State, 113 N.E. 
233, 185 Ind. 139; Barr v. Sumner, 107 
N.E. 675, 109 N-E. 193, 183 Ind. 402; 
Evans v. Bowman, 108 N.E. 956, 183 
Ind. 264; Metsker v. Whitesell, 103 
N.E. 1085, 181 Ind. 704; Metsker vy. 
Whitesell, 103 N.E. 1078, 181 Ind. 704; 
Moore-Mansfield Const. Co. v. Indian- 
apolis, N.. C&D Ry; Co, LOL UNE. 
296, 179 Ind. 356, 44 L.R.A.N.S. 816, 
Ann.Cas.1915D 917; Domestic Block 
Coal Co. v. De Armey, 100 N.E. 675, 
102 N.E. 99, 179 Ind. 592; ‘State -v. 
Ensley, 97 N.H. 113, 177 Ind. 483, Ann, 
Cas.1914D 1306; Smith vy. Biesaida, 
90 N.E. 1009, 174 Ind, 134; Ross vy. 
Hannah, 91 N.E...232, 173. Ind. 671; 
Brown y. Shirley Hill Coal Co., 89 
N.E. 597, 173 Ind. 133; Rupel v. Ohio 
Oil Co., 88 N.E: 508, 172 Ind. 300; 
Marshall v. Matson, 86 N.E. 339, 171 
Ind. 238; State v. Derry, 85 N.H. 765, 
171 Ind. 18, 181 Am.S.R. 237; Pavey 
v. Braddock, 84 N.E. 5, 170 Ind. 178; 
McIntyre v. State, 83 N.E. 1005, 170 
Ind. 163; Sopher v. State, 81 N.E. 913 
169-Ind. 177, 14° DL. R.AIN.S. 2725 14 
Ann.Cas. 27; Cronin v. Zimmerman, 
81 N.E. 1083, 169 Ind. 75; Hilliker v. 
Citizens’ St. R: Co., 52 N.E. 607, 152 
Ind, 86; Anderson v. Bell, 39 N.. 735, 
140 Ind. 375, 29 L.R.A. 541; State v. 
Swope, 7 Ind. 91; Halstead v. Woods, 
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or substantially the same,7 


95 N.B. 429, 48 Ind.App. 127. 


Kan.—City of Topeka vy. Wasson, 
168 P. 902, 101 Kan. 824. 


Ky.—Boston v. City of Augusta, 28 
S.W.(2d) 509, 234 Ky. 500; Coleman 
vy. Inland Gas Corporation, 21 S.W. 
(2d) 1030, 231 Ky. 637; Hall v. Smith- 
McKenney Co., 172 S.W. 125, 162 Ky. 
159; Chatterson v. City of Louisville, 
140 S.W. 647, 145 Ky. 485; Wender 
Blue Gem Coal Co. v. Louisville Prop- 
erty Co., 125 S.W. 732, 137 Ky. 339; 
Sheehan v. Louisville & N. R. Co., 101 
S.W. 880, 125 Ky. 478, 31 Ky.L. 113. 


La.—Crescent Bed Co. v. New Or- 
leans, 35 So. 484, 111 La. 124; State 
v. Brewer, 22 La.Ann. 273; La Selle 
v. Whitfield, 12 La.Ann. 81. 


Me.—Tuxbury’s Appeal, 67 Me. 267; 
Cota v. Ross, 66 Me. 161; Myrick v. 
Hasey, 27 Me. 9, 45 Am.D. 583. 


Mada.—Smith v. City of Baltimore, 87 


A. 824, 120 Md. 148; Buchanan v. 
Turner, 26 Md. 1; McKee v. McKee, 
17 Md. 352. 


Mass.—Leonard v. School Commit- 
tee of City of Springfield, 135 N.E. 
459, 241 Mass. 325; King v. Thissell, 
109 N.E. 880, 222 Mass. 140; Marconi 
Wireless Telegraph Co. of America v. 
Commonwealth, 106 N.H. 310, 218 
Mass. 558, Ann.Cas.1916C 214 [aff in 
part and rev in part Cheney Bros, Co. 
v. Commonwealth of Massachusetts, 
88 S.Ct. 295, 246 ‘U.S. 147, 62 L.Ed. 
632]; Nichols v. Vaughan, 105 N.E. 
376, 217 Mass. 548; Looney v. Salton- 
stall, 98 N.E. 698, 212 Mass. 69; Da- 
vis v. Stevens, 94 N.E. 556, 208 Mass. 
343. ; 


Miss.—Burks v. Moody, 106 So. 528, 
107 So. 279, 141 Miss. 370; Womack 
v. Central Lumber Co., 94 So. 2, 131 
Miss. 201; Henry v. Henderson, 60 So. 
33, 103 Miss. 48 [rev 58 So. 354, 101 
Miss. 751]; Hamner v. Yazoo Delta 
Lumber Co., 56 So. 466, 100 Miss. 
349: Thacker v. Illinois Cent. R. Co., 
55 So. 595, 99 Miss. 651; White v. Il- 
linois Cent. R. Co., 55 So. 593, 97 Miss. 
91; Hoy v. Hoy, 48 So. 9038, 93 Miss. 
732, 186 Am.S.R. 548, 25 L.R.A.N.S. 
182, 17 Ann.Cas. 1137. 


Mo.—State v. Messino, 30 S.W.(2d) 
750; State ex inf. Gentry v. Meeker, 
296 S.W. 411, 317 Mo. 719; Camp v. 
Wabash R. Co., 68'S.W. 96, 94 Mo.App. 
272. 


Neb.—State v. Cornell, 75 N.W. 25, 
54 Neb. 647. 


Nev.—Gould v. Wise, 3 P. 30, 18 
Nev. 253. 


N.H.—Bilodeau v. Prudential Ins. 
Co. of America, 151 A. 481, 84 N.H. 
405; Peaslee v. Evans, 133 A. 448, 82 
N.H. 313; Cox v. Pinkham, 114 A. 18, 
80 N.H. 134; Waterman v. Town of 
Lebanon, 95 A. 657, 78 N.H. 23; Jef- 
frey v. Smith, 80 A. 504, 76 N.H. 168; 
Wyatt v. State Bd. of Equalization, 
70 A. 387, 74 N.H. 552. 


N.J.—Cook y. Bennett Gravel Co., 
100) 7AL 831; 90 Ni J. Law) 93 Frost -v. 
Barnert, 38 A. 956, 56 N.J.Eq. 290. 


___N.Y.—In re Cole’s Estate, 138 N.E. 
733, 235 N.Y. 48; Kent v. Jamestown 
St. Ry. Co., 98 N.E. 664, 205 N.Y. 361; 
Pouch v. Prudential Ins. Co. of Amer- 
ica, 97 N.E. 731, 204 N.Y. 281, Ann. 
Cas.1918C 1191; Peo. v. Green, 56 N. 
Peo. ex rel. Gagan vy. Purdy, 
.§, 246, 173 App.Div. 350; In 
re Baird’s Estate, 110 N.Y.S. 708, 126 
App.Div. 489; People ex rel. City of 
New York v. Nixon, 179 N.Y.S. 82; 109 
Mise. 7 [aff 180 N.Y.S. 189, 190 App. 
Div. 612 (rev 128 N.E. 245, 229 N.Y. 
856)]; Canelli Wine Co. v. Tassi, 151 


terms, 


STATUTES 


N.Y.S. 46, 88 Misc. 573; Erhard v. 
Kings County, 36 N.Y.S. 656. 


Ohio.—Cincinnati v. Rogers, 32 Ohio 
C.A. 257; Henry v. Barberton, 12 Ohio 
N.P.N.S. 364. 


Okl.—De Graffenreid v. Iowa Land, 
etc., Co., 95 P. 624, 20 Okl. 687. 


Pa.—In re Belt’s Estate, 5 Pa.Dist. 
&Co. 114; Delaware Mut. Safety Ins. 
Co. v. Loughlin, 2 Pa.Co. 600; Guar- 
antee Trust Co. v. Loughlin, 2 Pa.Co. 
591,17 Phila. 123; Brock v.. “Brock, 
1 Pa.Co. 232, 18 Wkly.N.C. 123. 


Philippine.—In re Dick, 38 Philip- 
pine 41. ee 


R.I.—In re_O’Connor, 44 A. 591, 21 
R.I. 465, 79 Am.S.R. 814. 


S.D.—Stewart v. Rapid City, 205 N. 
W. 654, 48 S.D. 554. 


Tex.—Heney v. Davidson, 32 S.W. 
(2d) 452 [dism error (Civ.App.) 27 
S.W.(2d) 293]; Cruzan v. Walker, 26 
S.W.(2d) 908; Stephens County v. 
Hefner, 16 S.W.(2d). 804, 118 Tex. 397; 
Texas Fidelity & Bonding Co. v. City 
of Austin, 246 S.W. 1026, 112 Tex. 229 
[mod (Civ.App.) 211 S.W. 818]; Hall 
v. White, 61 S.W. 385, 94 Tex. 452 
Laff. (Civ.App.) 59 S.W. 810]; Cooper 
v. Yoakum, 43 S.W. 871, 91 Tex. 391; 
American Nat. Ins. Co. v. Welsh, 
(Commn.App.) 22 S.W.(2d) 1063 [aff 
(Civ.App.) 3 S.W.(2d) 946]; Lotto v. 
State,.(Civ.App.) 208 S.W. 563; State 
v. Country Club, (Civ.App.) 173 S.W. 
570 [rev 214 S.W. 296, 5 A.L.R. 1185]; 
Supreme Council A. H. L. v. Anderson, 
83: Siw. 2207, 865 Tex:CiviApps 615; 
King v. State, (Cr.) 36 S.W.(2d) 490; 
Cotter v. State, 21 S.W.(2d) 503, 22 
S.W.(2d) 1071, 113 Tex.Cr. 535; Segal 
v. State, 265 S.W. 911, 98 Tex.Cr. 485, 
35 A.L.R. 1331. 


Utah.—State v. Roberts, 190 P. 351, 
56 Utah 136. 


Va.—Kelly v. Trehy, 112 S.E. 757, 
133 Va. 160; Mangus v. McClelland, 
22 S.H. 364, 93 Va. 786. 


Wash.—Yakima Valley Bank & 
Trust Co. v. Yakima County, 271 P. 
820, 149 Wash. 552; State v. Gustaf- 
son, 152 P. 335, 87 Wash. 613. 


W.Va.—Parsons vy. Roane County 
Court, 115 S.E. 473, 92 W.Va. 490; 
Pennington y. Gillaspie, 61 S.E. 416, 
63 W.Va. 541. 


Wyo.—In re Contas, 291 P. 314 [den 
reinstatement 289 P. 368, foll In re 
Sikora, 289 P. 368]. 


Ps ar p. Campbell, L.R. 5 Ch. 


Alta.—Edmonton 
Gross, 3 Alta.L. 500. 


And see cases infra note 88. 


87. U.S.—Edwards v. Wabash R. 
Co,, 264 F. 610; U. S. v. Strauss & Co., 
13 Cust.A. 167; U. S. v. Ascher & Co., 
11 Cust.A. 453. 


Ala.—Galloway Coal Co. v. Stan- 
ford, 109 So. 877, 215 Ala. 79; State 
v. Realty Loan Co., 96 So. 613, 209 
Ala, 559; Boswell v. Slade, 92 So. 607, 
207 Ala. 340; Compton v. Marengo 
County Bank, 82 So. 159, 203 Ala. 129, 


Colo.—Hart v. Hart, 78 P. 35, 31 
Colo. 338. 


Ill.— Peo. v. Chicago '& H. I.'R. Co., 
170 N.E. 199, 3388 Ill. 248; Peo. v: Ti- 
linols: CentviRs (Co. L6oo NUE 178,208 7 
Ill, 276; Peo. v. Bradshaw, 136 N.E. 
466, 303 Ill. 558; Atton v. South Chi- 
cago City R. Co.) 86 NN... 277, 2361: 
Pea Peo. v. Lee County, 196 Ill.App. 


Mortg. Co. v. 
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the leg- [ islature is presumed to have been familiar with its 


Ind.—Thompson v. Mossburg, 139 
N.E. 307, 141 N.E. 241, 193 Ind. 566; 


Fesler v. Bosson, 128 N.H. 145, 189 
Ind. 484; Monroe County v. Conner, 
58 N.E. 828, 155 Ind. 484; Capitol 


Amusement Co. v. Washington & New 
Jersey Realty Co., (App.) 164 N.E. 
WAS: 


Iowa.—New York Life Ins. 
Burbank, 216 N.W. 742. 


Kan.—State v. Thomas, 86 P. 499, 
74 Kan. 360, 370 [disappr 27 S.Ct. 789 
205 WS hb 3bs bl awa LO I: 


Ky.—May v. Commonwealth, 
Sw. 493, 160 Ky. 785. 


La.—Frank v. Waters, 110 So. 413, 
162 La. 255; State v. Behan, 37 So. 
358, 113 La. 754. 


Mass.—Kelly v. Morrison, 121 N.E. 
418, 231 Mass. 574; Long v. Quinn 
Bros., 102 N.E. 348, 215 Mass. 85. 


Mich.—Peo. v. Rann, 183 N.W. 924, 
215 Mich. 241. 


Miss.—White v. Williams, 132 So. 
573; 159 Miss, 73/2. 


N.Y.—Taylor v. Matteawan, 106 N. 
Y.S. 841, 122 App.Div. 406. 


N.C.—Kenny vy. Seaboard Air Line 
Ry. Co., 82 S.E. 849, 166 N.C. 566. 


Ohio.—Henry v. Barberton, 12 Ohio 
N.P.N.S. 364. ; 


Pa.—Lehigh County v. Sefing, 137 
A. 111, 289 Pa. 33; In re Bingaman’s 
Estate, 127 A. 78, 281 Pa. 497; Guar- 
Fae Trust Co. v. Loughlin, 2 Pa.Co. 


COnrVe 


170 


R.I.—Bates v. Hacking, 68 A. 622, 
28) R.1. 523; .29 RT... 1.14) GReASNES: 
9377 1250AmMISAR 159. 


Tex.—Brackenridge v. Roberts, 267 
S.W. 244, 270 S.W. 1001, 114 Tex. 418 
[rev (Civ.App.) 245 S.W. 786]; Corn 
v. Crosby County Cattle Co., (Commn. 
App.) 25 S.W.(2d) 290 [aff (Civ.App.) 
25 S.W.(2d) 283]; Citizens’ Nat. Bank 
of Brownwood v. Texas Compress Co., 
(Civ.App.) 294 S.W. 331; Cobb & 
Gregory v. Dies, (Civ.App.) 203 S.W. 
438; Phelps v. State, 127 S.W. 815, 58 
Tex.Cr. 511; Ex p. Sim, 127 S.W. 815, 
58 Tex.Cr. 395; Misher v. State, 127 
S.W. 817, 58 Tex.Cr. 394; Lewis v. 
State, 127 S.W. 808, 58 Tex.Cr. 351, 
21 Ann.Cas. 656. 


Vt.—In re Woolley’s Estate, 117 A. 
370, 96 Vt. 60. : 


W.Va.—Parsons v. Roane County 
Court; 115 S-B.. 473855 925 W.Na. -490; 
Pennington v. Gillaspie, 61 S.E. 416, 
63 W.Va. 541. 


Can.—WNipissing Cent. R. Co. v. Que- 
bec, [1926] Can.S.C. 1638, [1926] 1 Dom. 
L.R. 161 [app dism [1926] A.C. 715, 
[1926] 3 Dom.L.R. 545, [1926] 2 West. 
Wkly. 552]. 


And see cases infra note 88. 


[a] Rule applied.—(1) Mills St. 
Annot. § 1567, conferring jurisdiction 


.on district courts to grant alimony 


pendente lite and saying nothing of 
counsel fees and suit money, having 
been construed by the supreme court 
not to prevent the allowance of coun- 
sel fees and suit money independent 
thereof, a subsequent act (L. [1893] 
e 80), providing for alimony and 
counsel fees pendente lite, but silent 
as to suit money, must be construed 
as not depriving the courts of the 
right to allow suit money as thereto- 
fore. Hart v. Hart, 73 P. 35, 31 Colo. 
333. (2) Dower Act (1872) § 10, pro- 
viding that any provision in a will 
of a deceased husband or wife for the 
surviving wife or husband shall bar 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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construction, and to have adopted it as a part of 
the law, unless a contrary intent clearly appears,®® 
or a different construction is expressly provided 
for;°® and the same rule applies in the construc- 
tion of a statute enacted after a similar or cognate 
statute has been judicially construed.?° 
words or phrases employed in a new statute have 


the dower of the survivor unless the 
latter elects to renounce the will, in 
which case he or she shall be en- 
titled to dower in the lands and to 
one-third of the personal estate, was 
a substantial re-enactment of the 
Similar section of the previous Dower 
Act, notwithstanding the omission of 
the provision contained in the pre- 
vious act that the right to personal 
property should be barred, since Stat- 
ute of Wills § 43, gives a right to the 
personal property only in case of in- 
testacy, and that section must there- 
fore be given the construction placed 
on the previous section as preventing 
a testatrix from depriving her hus- 
band of his one-third of the personal 
property. Zakroczymski v. Zakroc- 
zymski, 135 N.E. 398, 303 Ill. 264. (3) 
The free gravel road law, having been 
construed as conferring power on the 
county commissioners to consider evi- 
dence to determine the validity of 
votes at elections held thereunder, the 
reénacted local option law 
[1911] ¢ 7), which is in substantially 
the same language as the free gravel 
road act in respect to the powers of 
the commissioners, will be regarded 
as carrying the construction placed 
on the latter act so that the county 
commissioners may hear evidence to 
determine the legality of votes in lo- 
cal option elections. Jay v. O’Don- 
nell, 98 N.E. 349, 178 Ind. 282, Ann. 
Cas.1915C 325. 


38. U.S.—Heald v. District of Co- 
lumbia, 41 S.Ct. 42, 254 U.S. 20, 65 L. 
Ed. 106; Edwards v. Wabash Ry. Co., 
264 F. 610; Chicago & A. R. Co. v. 
United States, 49 Ct.Cl. 463 [aff 37 
S.Ct. 241, 242 U.S. 621, 61 L.Ed. 533]. 


Ala.—Harrington y. State, 76 So. 
422, 200 Ala. 480. 


Cal.—Lightner Mining Co. v. Lane, 
120 P. 771, 161 Cal. 689, Ann.Cas.1913C 
1093; Dalton v. Lelande, 135 P. 54, 22 
Cal.App. 481. 


Conn.—Hoxie v. New York, N. H. & 
HL RCo. 603 A. 754,182 ‘Conn. 852; 17 
Ann.Cas. 324. 


Ill.—Metropolitan West Side Elec- 
tric Ry. v. City of Chicago, 104 N.E. 
165, 261 Ill. 624; Atton v. South Chi- 
cago City R. Co., 86 N.E. 277, 236 I11. 
507. 


Ind.—Vandalia R. Co. v. Mizer, 112 
N.E. 522, 184 Ind. 680; Concrete Steel 
Coz-ve Metropolitan Casualty Ins. Co. 
of New York, (App.) 173 N.E. 651. 


Kan.—Colver v. Mcinturff, 212 P. 
88, 908, 112 Kan. 604. 


La.—Lehman v. Lehman, 58 So. 829, 
130 La. 960. 


Mo.—State v. Schenk, 142 S.W. 
238 Mo. 429. 


Ohio.—Cincinnati v. Rogers, 32 Ohio 
C.A. 257; Henry v. Barberton, 12 Ohio 
N.P.N.S. 364. 


Or.—Overland v. 
ee 6) Ori Apo. 


S.D.—Brink vy. Dann, 144 N.W. 734, 
33 S.D. 81. 


Tex.—Adams Vv. State, 145 S.W. 940, 
66 Tex.Cr. 220. 


And see cases supra notes 36, 37. 


fa] It is always open to the court 
to determine whether any change that 


263, 


Jackson, 275 P. 


(Acts: 


STATUTES 


So aire 


may appear in new phraseology was 
meant to compel a different construc- 
tion. Ahlbrecht & Son v. United 
States, 2 Cust.App. 471. 


{[b] Suggested construction of a 
statute, although technically more 
correct than that of prior decisions 
acquiesced in by successive Tariff 
Acts, should not be indulged in un- 
less required by legislative authority 
plainly expressed. U. S. v. Bernard, 


Judae & Co., 18 Cust.App. 444. 
ae Steele v. McKinlay, 5 App.Cas. 


40. U.S.—U. S. v. One Buick Road- 
ster Automobile, 244 F. 961; U.S. v. 
Albright, 234 F. 202. 


Ariz.—Moore v. Chilson, 224 P. 818, 
26 Ariz. 244. 


Cal.—Harris v. Barlow, 179 P. 682, 
180 Cal. 142; Dalton v. Lelande, 135 
P. 54,22, Cal:App. 481. 


Colo.—-Western Lumber & Pole Co. 
v. City of Golden, 124 P. 584, 22 Colo. 
App. 209. 


Mass.—Whiting v. Woods, 109 N.E. 
728, 222 Mass. 22; Tobey v. Kip, 101 
N.E. 998, 214 Mass. 477. 


Mich.—Gwitt v. Foss, 203 N.W. 151, 
230 Mich. 8. 


-N.Y.—Joslyn v. Rockwell, 
604, 128 N.Y. 334. 


Pa.—In re Buhl’s Estate, 150 A. 86, 
300 Pa. 29. 


Tenn.—Hunter v. Harrison, 
W. 355, 154 Tenn. 590. 


Tex.—Humble Pipe Line Co. v. 
State, (Civ.App.) 2 S.W.(2d) 1018; 
Austin v. Crim, (Civ.App.) 299 S.W. 
3822 [aff (Commn.App.) 6 S.W.(2d) 
348]; State v. Yturria, (Civ.App.) 189 
S.W. 291 [rev on other grounds 204 
SoW.'315, 1097 Tex. 220, ..R.A1918F 
1079]; Ex p. Ferguson, 15 S.W.(2d) 
650, 112 Tex.Cr. 152; Vaughn v. State, 
219 S.W. 206, 86 Tex.Cr. 255. 


Wash.—State v. Herr, 276 P. 870, 
151 Wash. 628. 


See also cases infra note 41. 


[a] Rule applied.—(1) Where the 
language of a statute relating to a 
female juvenile under the age of 
eighteen years is the same as that re- 
lating to male juveniles under seven- 
teen years of age which had been pre- 
viously construed, it must be pre- 
sumed that the construction of such 
former statute indicates the legisla- 
tive intent in the latter. Slade v. 
State, 212 S.W. 661, 85 Tex.Cr. 358. 
(2) Rev. St: art 2021, authorizing im- 
peachment of verdict on motion for 
new trial, by testimony of jurors as 
to their misconduct, will be held to 
have been adopted with the construc- 
tion, previously placed by the court 
of criminal appeals on a similar stat- 
ute for criminal cases. Smith v. Tex- 
as Power & Light Co., (Tex.Civ.App.) 
206 S.W. 119. 


41. U.S.—U. S. v. 
Cust.App. 231. 


Tll.— Village of Glencoe v. Olson, 
148 N.E. 78, 317 Ill. 263; Village of 
Glencoe v. Hurford, 148 N.E. 69, 317 
Ill. 2038. 


Mass.—Rutland v. Mendon, 1 Pick. 


28 N.E. 


288 S. 
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been construed by the courts to have been used in 
a particular sense in a previous statute on the same 
subject, or one analogous to it, they are presumed, 
in the absence of a clearly expressed intent to the 
contrary,*+ to be used in the same sense in the new 
statute as in the previous statute.*? 


or qualifications of, rule. 


The tae 


Ohio. pe reats v. Barberton, 12 Ohio 
N.P.N.S, 364 


Kae Moan v. Garfield, 104 A. 
Osi, 93 Vit, 16,.5 ALL Re 150%. . 


Eng.—Ex p. Blaiberg, 23 Ch.D. 254. 


[a] If the clause varies (1) it 
shows a different intention. Rutland 
v. Mendon, 1 Pick. (Mass.) 154. (2) 
Where the language of the old statute 
had been altered in the new, the court 
should ascertain the meaning of the 
new act without reference to the de- 
cisions under the old. Ex p. Blaiberg, 
23 Ch.D. 254. 


42. U.S.—Hecht v. Malley, 44 S.Ct. 
462, 265 U.S. 144, 68 L.Ed. 949 [aff in 
part and rev in part 281 F. 363, which 
rev 276 F. 830]; Latimer v. United 
States, 32 S.Ct. 242, 223 U.S. 501, 56 
L.Ed. 526; U.S. Nav. Co. v. Cunard 
S. S. Co., 39 F.(2d) 204; Davis” v. 
Pringle, 1 F.(2d) 860, 864 [cert gr 45 
S.Ct. 3652, 267 U.S. 588, 69 T.Ed. 801, 
aff 45 S.Ct. 549, 268 U.S. 315, 69 L.Ed. 
974]; Thorn vy. Browne, .257 F. 519, 
168 C.C.A. 469 [cert den 39 S.Ct. 494, 
250 U.S. 645, 68 L.Ed. 1187]; In re 
American Lime Co., 201 EF. 433: Von 
Bremen, MacMonnies & Co. v. United 
States, 168 F. 889, 94 C.C.A. 301; Plun- 
kett v. U. S., 58 Ct.Cl. 359; Chicago 
& A. R. Co. v. United States, 49 Ct.€h 
463 [aff 37 S.Ct. 241, 242 U.S. 621, 61 L. 
Ed, 533]; U. S. v. Ben Felsenthal & 
Co., 16 Cust.:App. 15; U. S. v. Kawa- 
hara,ld..CustApp. 23h Gti uss 
Tompkins Kiel Marble Co., 14 
App. 7; Woolworth Co. v. U. 
Cust.App. 217. 


Ark.—Arkansas State Highway 
Commission v. Kerby, 300 S.W. 377, 
175 Ark. 652. 


Cal.—General Electric Co. v. Ameri- 
can Bonding Co. of Baltimore, 182 P. 
444, 180 Cal. 675. 


Ill.—Village of Glencoe v. Olson, 
148 N.E. 78, 317 Ill. 263; Village of 
Glencoe v. Hurford, 148 N.E. 69, 317 
Ill. 203; Peo: -v. Illinois Cent. R. Co., 
145 N.E. 731, 314 Ill. 373. 


Ind.—Klemm v. marae 91 N.E. 
45 Ind.App. 587. 


Iowa.—State v. Bevins, 
865 [Lapp dism 51 S.Ct. 216]. 


Ky.—Shehan v. Louisville, ete., R. 
Co., 101 S.W. 380, 125 Ky. 478, 31 Ky. 
1 ama eres : 


Mass.—Wilson v. Grace, 173 
524; Whiting v. Woods, 109 N.E. 728, 
222 Mass. 22; Tobey v. Kip, 101 N.B. 
998, 214 Mass. 477. 


Mich.—Peo. v. Munising Tp., 182 N. 
W. 118, 213 Mich. 629. 


Neb.—Kendall v. Garneau, 75 NW. 
852, 55 Neb. 403. 


Nev.—Latterner v. Latterner, 
P. 194, 51 Nev. 285. 


N.Y.—Erie County v. Jones, 23 N.E. 
742, 119 N.Y. 339; Warner v. Jaffray, 
96 N.Y. 248, 48 Am.R. 616 [aff 30 Hun 
326]; Schieffelin v. Berry, 216 N.Y.S. 
367, 217 App.Div. 451 [aff 215 N.Y.S. 
341,127 Misc. 178, aff 154 N.E. 623, 243 
N.Y. 603]; Matter of Baird, 110 N.Y.S. 
708, 126 App.Div. 439; In re Samson’s 
Estate, 249 N.Y.S. 79, 1389 Mise, 490 
[rev 251 N.Y.S. 433, 233 App.Div. 173]. 


Ohio.—Henry v. Barberton, 12 Ohio 
N.P.N.S. 364. 


256, 


230 N.W. 


N.E. 
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that the construction placed on a former statute by 
the courts is adopted by the legislature when it 
veénacts such statute or enacts analogous legisla- 
tion? applies only so far as the judicial decisions 
assume to construe the former act,** and are uni- 
form in their construction of such act;*® and the 
construction which will be adopted must be the 
one which the courts have given, and no other.*® 
does not apply where the prior statute has been re- 
pealed since its judicial construction,** or where the 
old and new statutes are essentially dissimilar.*® 
So before a court will apply the principle that an 
expression in a statute must have the same con- 
struction given to it under a prior act,*® the expres- 
sion, with the same limitations, must have been re- 
It has also been held that the reénact- 
ment in the same language of a prior tariff act is 
not an adoption of a former judicial interpretation 


enacted.®° 


Pa.—Bell v. Bell, 135 A. 219, 287 Pa. 
269; Hedrick v. City of Harrisburg, 
122, A. 281, 278 Pa. 274; “Warden's 
Hst., 43 Pa.Co. 333; Heberton vy. West- 
side Electric R. Co., 42 Pa.Co. 308; 
Delaware’ Mut Safety Ins. Co. v. 
Loughlin, 2 Pa.Co. 600. 


Tenn.—Hunter v. Harrison, 288 S. 
W. 355, 154 Tenn. 590. 
Tex.—Shropshire Vv. Commerce 


Farm Credit Co., 30 S.W.(2d) 282 [rev 
Civ.App.) 266 S.W. 612, superseding 
Commn.App.) 280 S.W. 181]; Love v. 

Wilcox, 28 S.W.(2d) 515, 70 A.L.R. 


. £484; Cooper v. Yoakum, 43 S.W. 871, 


91 Tex. 391; State v. Yturria, (Civ. 
291 [rev on other 
grounds 204 S.W. 315, 109 Tex. 220, 
L.R.A.1918F 1079]; Small v. State, 
fa} 32 S.W.(2d) 860; Scott v. State, 
Cr.) 110 S.W. 69; Cohen v. State, 110 
S.W. 66, 53 Tex.Cr. 422. 


Vt—wNewman v. Garfield, 104 A. 881, 
98 Vt. 16, 5 A.L.R. 1507; Whitcomb v. 
Rood, 20 Vt. 49. 


Wash.—Ledingham v. Blaine, 177 P. 


783, 105 Wash. 253. 


Eng.—Ex p. Campbell, L. R. 5 Ch. 
Barlow v. Teal, 15 Q.B.D. 403; 
Greaves v. Tofield, 14 Ch.D. 563; 
Clark v. Wallond, 47 J. P. 551; Ruck- 
maboye v. Luloobhoy Mottichund, 5 
Moore Indian App. 234, 18 Reprint 884, 
8 Moore P. C. 4, 14 Reprint 2 (holding 
that the rule should be applied, al- 
though the’ sense attached to the 
words varies from their strict literal 
meaning). 


B.C.—Bowman v. Attorney-General, 
{1926] 4 Dom.L.R. 834. 


[a] Rule applied.—(1) The pas- 
after decisions declaring the 
limiting effect of the words “except 
on appeal” in the curative clause of a 
street improvement act, of another 
improvement act eliminating such 
words, must be considered as done 
‘with reference to such decisions, to 
avoid the limitation. Oakland Paving 
Co. v. Whittel Realty Co., 195 P. 1058, 
185 Cal. 113. (2) The words “real or 
personal estate” of testator in section 
93a, Wills Act, June 7, 1917 (Pub. L. 
410; St. [1920] § 8335), as to what 
surviving spouse electing to take 
against will is entitled to, are pre- 
Sumed used with the construction 
previously given similar words in Act 
May 4, 1855, § 1 (Pub. L. 430), as to 
surviving husband electing to take 
against will, and so exclusive of prop- 
erty as to which. testator exercised 
only a power of appointment. In re 
Kates’ Estate, 128'A. 97, 282 Pa. 417. 


«(3) Where use of teams has been con- 


———— ee 
For later cases, developments and changes in the law see Annotations, same title and section humb 
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It 


strued to be a “supply” prior to the 
passage of L. (1915) p 525, requiring 
ten days’ notice to the principal con- 
tractor to be given for furnishing 
“materials, supplies or provisions,” it 
will be assumed that on the passage 
of such act the previous judicial defi- 
nition of the word “supply” was in- 
corporated therein. Ledingham  v. 
City of Blaine, 177 P. 783, 105 Wash. 
253. 


[b] In the construction of an 
amendment to an existing statute, the 
presumption is that the same words 
used therein have the meaning ac- 
quired by prior judicial construction. 
The Windrush, 250 F. 180, 162 C.C.A. 
316 [rev The Rhine, 244 F. 833, cert 
gr Hardy v. Shepard & Morse Lumber 
Co., 38 S.Ct. 345, 246 U.S. 669, 62 L.Ed. 
930, and Nielsen v. Rhine Shipping 
Co., 38 S.Ct. 345, 246 U.S. 669, 62 L. 
Ed. 93, and aff Neilson v. Same, 39 
S.Ct. 89, 248 U.S. 205, 63 L.Ed. 208]. 


See supra text and notes 36-— 


CA 
roy 


42. 


44. U.S. v. Lilly & Co., 14 Cust. 
App. 332; Jafrey v. Smith, 80 A. 504, 
76 N.H. 168; Williams v. Dunn, 6 
Com.L. 425. 


[a] Mere expressions of opinion 
on a point not necessary for the deci- 
sion of the particular case are not 
within rule. Williams v. Dunn, 6 
Com.L, 425. 


45. Domestic Block Coal Co. v. De 
Armey, 100 N.H. 675, 102 N.E. 99, 179 
Ind. 592. 


[a] “If the preceding decisions of 
the court have been antagonistic, it 
is evident the doctrine would be im- 
possible of application.’ Domestic 
Block Coal Co. v. De Armey, 100 N.E. 
675, 102 N.E. 99, 179 Ind. 592, 615. 


46. State ex rel. Meininger vy. 
Breuer, 264 S.W. 1, 304 Mo. 381. 


47. Walsmith v. Jackson, 192 N.W. 
518, 195 Lowa 630. ° 


48. De Ganay v. Lederer, 239 F. 
568; McGregor v. Board of Trustees 
of Town of Burlingame, 114 P. 566, 
159 Cal. 441; Peo. ex rel. Rand v. 
Craig; 1381 N.B. 894, 895, 231 N.Y. 216. 


“Courts must be slow to hold that 
statutes do not mean what they say, 
because at some time in the past they 
said and meant something else.” Peo. 
ex rel. Rand v. Craig, supra. 


[a] A subsequent act, more defi- 
nite than an earlier one, is not neces- 
sarily a legislative construction of 
the former, but may be an enactment 
of a different provision, and should 
be so held, if it differs from the judi- 


of the commercial meaning of terms in such ac 


Construction by intermediate or inferior court. 
Reénactment of a statute after it has been construed 
by an intermediate or inferior court is not a legis- 
lative adoption of such construction; 
after a construction of a statute by an intermediate 
court, the court of last resort has denied a writ of 
error to review the case, the subsequent reénactment 
of the statute is strongly persuasive that the legis- 
lature adopted it with the construction placed there- 
on by the intermediate court.*? : 


[§ 626] bb. Previous Executive or Legislative 
Construction. The reénactment of a statute, or the 
passage of a similar one, in the same or substan- 
tially the same terms, after it has received a prac- 
tical construction by the executive or administrative 
departments of the government,°* or by the legisla- 


: [§§ 625-626 


$,51 


;52 but where, 


cial construction given to the former. 
De Ganay v. Lederer, 239 F. 568. 


49. See supra text and note 41. 


5@. Rauch vy. Board of Com’rs of 
Marion County, 124 N.E. 704, 72 Ind. 
App. 412. 


51. U.S. v. Brown & Co., 13 Cust. 
App. 3. 


[a] Reason for exception to rule. 
—‘‘The rule that, by the reénactment 
in the same language of a prior stat- 
ute, a former judicial interpretation 
thereof is thereby approved, can ap- 
ply so far only as the common mean- 
ing is concerned. It can not apply to 
commercial meaning, because that 
must always be established, like any 
other fact, by competent evidence in- 
troduced in the case in which such 
meaning is in issue.” Wanamaker v. 
U. S., 13 Cust.App. '93, 95. 


52. Rea v. Keller, 112 So. 211, 215 
Ala. 672. : 
53. Texas Fidelity & Bonding Co. 


vy. City of Austin, 246 S.W. 1026, 112 
a8] 229 [mod (Civ.App.) 211 S.W. 


54 U.S.—U. S. v. Missouri’ Pac. 
R.-Co., 49 )S.Ct. 133).278 U.S. 269s 73" i. 
Ed, 322 [aff 21 F.(2d) 351]; Nagle v. 
Loi Hoa, 48 S.Ct. 160, 275 U.S. 475, 72 
L.Ed. 381 [rev 13 F.(2d) 80]; U.S. v. 
Cerecedo Hermanos Y Compania, _28 
S.Ct. 532, 209 U.S. 337, 52 L.Ed. 821; 
Copper Queen Consol. Min. Co. v. Ari- 
zona Territorial Bd. of Equalization, 
27 S.Ct. 695, 206 U.S. 474, 561 L.Bd: 
1143 [aff 84 P. 511, 9 Ariz. 383]; Allen 
v. Morsman, 46 F,(2d) 891; Marsh 
Fork Coal Co. v. Lucas, 42 F.(2d) 83; 
Wiener v. Weiss, 17 F.(2d) 650 [rev 
27 EF. 200, and 49 S.Ct. 337, 279 U.S. 
333, 73 L.Ed. 720]; Missouri Pac. R. 
Co. v. Hellmich, 12 F.(2d) 978 [rev 
47 S.Ct) 395; 273. 2UsS.. 2428 Fae hh. Was 
628]; Fowler v. U. S., 11 F.(2d) 895 
[aff 16 F.(2d) 925]; Schweizer vy. 
Mager, 297 F, 334; Burk-Waggoner 
Oil Ass’n v. Hopkins, 296 F. 492 [aft 
46 S.Ct. 48, 269 U.S. 110, 70 L. Bd. 183]; 
Trumbull Steel Co. v. Routzahn, 292 
F. 1009; Edwards v. Wabash Ry. Co., 
264 F. 610; James Clark Distilling Co. 
v. U. S., 66 Ct.Cl. 726 [cert den 49 S.Ct. 
482, 279 U.S. 868, 73 L.Ed. 1005]; U. S. 
v. Bassichis Co,, 16 Cust.App. 410 
(recognizing rule, but holding it in- 
applicable); Kupfer Bros. v. United 
States, 2 Cust.App. 302; Shallus v. U. 
S., 1 Cust.App. 556; U.S. v. Illfelder, 
17 Ct.Cust.&Pat.App. 197. 


Ariz.—Van Veen v. Graham Coun- 
ty, 108 P: 252, 138 Ariz. 167. 


D.C.—Deming v. U. S. ex rel. War 
37 F.(2d) 818, 59 App.D.C. 188; aor 


er, 


. 
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ture itself,®> is an adoption of such construction, 
or is, at least, highly persuasive,®* especially where 
the original statute has been repeatedly reénacted 
since its executive construction ;°’ and a subsequent 
executive construction, contrary to the original one, 


is not entitled to weight.®8 


Exceptions to, or qualifications of, rule. 
enactment of a statute which has been construed 
by the executive department is not an adoption of 
such construction unless the prior statute was it- 
Moreover, the rule applies only 
where the executive construction is not plainly er- 
roneous,®® and only to identical cases ;°! 


self ambiguous.®® 


ican Auto Trimming Co., Michigan, 
v: Lucas; 37 F.(2d) 801, 59 App.D.C. 
171; Corning Glass Works y. Lucas, 
37 F.(2d)..798, 59 App.D.C. 168, 68 
A.L.R. 736 [cert den 50 S.Ct. 348, 281 
U.S. 742, 74 L.Ed. 1155]. 


Fla.—Bloxham vy. Consumers’ Elec- 
tric Light, etc.; R. Co., 18 So. 444, 36 
Fla. 519, 51 Am.S.R. 44, 29 L.R.A. 507. 


TIowa.—New York lL. Ins. Co. v. 
Burbank, 216 N.W. 742. 


Ky.—Louisville v. Louisville’ School 
Ee Sow. 729, 119) Ky. 574), 27 Ky. 


Mich.—Wayne County v. Fuller, 229 
N.W. 911, 250 Mich. 227. 


Miss.—White v. Miller, 133 So. 146; 
eeetge Yazoo & M. V. R. Co., 132 
0. 597. 


Mo.—State v. Schenk, 142 S.W. 263, 
238 Mo. 429. 


Neb.—State v. 
208, 79 Neb. 455. 


ee ae re Catafesta, 28 Pa.Dist. 
304. 


Tex.—Stephens County v. Hefner, 
16 S.W.(2d) 804, 118 Tex. 397; Mc- 
Callum y. Associated Retail Credit 


Sheldon, 113 N.W. 


Men of Austin, (Civ.App.) 26 S.W. 
(2a) 715. 
[a] Legislature is presumed to 


know what meaning is accorded the 
language of a statute in its adminis- 
tration, and the reénactment of such 
language must be regarded as an 
adoption of such meaning. Osceola 
Mill & Elevator Co. v. U. S., 11 Cust. 
App. 139; Van Veen v. Graham Coun- 
ty, 108 P. 252, 13 Ariz. 167; White v. 
Miller, (Miss.) 133 So. 146; State v. 
Schenk, 142 S.W. 2638, 288 Mo. 429. 


[b] Ilustrations.—(1) In adopt- 
ing Act Oct. 3, 1917 § 304 (Comp. St. 
[1918] Comp. St..Annot. Suppl. [1919] 
§ 5986c), imposing a tax on distilled 
spirits, rectified, purified or refined, 
and referring to Rev. St. § 3244 
(Comp. St. § 5971), for a definition of 
rectification, congress is presumed to 
have known the long-continued execu- 
tive construction given to § 3244, and 
to have known the rule of construc- 
tion that the reénactment of a stat- 
ute previously construed by executive 
officers is an adoption of such con- 
struction, and the executive construc- 
tion of § 3244 as to what constitutes 
rectification was therefore adopted by 
congress, and cannot be changed by 
the treasury department or the courts. 
Mayes v. Paul Jones & Co., 270 F. 121 
[aff 265 F. 365]. (2) Congress, hay- 
ing reénacted without change a Sstat- 
ute relating to deductions from in- 
come, recognized and adopted the es- 
tablished practice of the commission- 
er of internal revenue and the board 
of tax appeals. Spring Canyon Coal 
Co. v. Commissioner of Internal Reve- 
nue, 43 F.(2d) 78. ~ 


[ce] Reénactment of tariff act after 
it has been practicably construed by 
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not apply where the reénactment substantially 
changes the phraseology.®? 
tal construction of a revenue act had been in exist- 


So, where a departmen- 


months, and was not generally ac- 


quiesced in or uniformly enforced, it will not be 


assumed that congress knew of such regulation and 


considered it as 


The re- 


it does 


customs officers is an adoption of 
Such construction. Cresca Co. v. U. 
S., 15 Cust.App. 105; Bache & Co. v. 
US sinCustAppe ata, Wess ve lil 
felder & Co., 9 Cust.App. 40 (construc- 
tion by board of general appraisers). 


[ad] Reénactment of tax statute 
may be construed as embodying the 
practical construction by the commis- 
sioner and board of tax appeals. But- 
tolpbh v. Commissioner of Internal 
Revenue, 29 F.(2d) 695. 


Executive construction generally 
see supra §§ 609-611. 


55. U.S. v. Gilmore, 8 Wall. (U.S.) 
330; State v. Conn, 144 N.E. 130, 110 
OhioSt. 404; Williams v. Lear, L. R. 
7 Q. B. 285 [overr Purdy v. Smith, 1 
E.&E, 511, 102 B.C.L. 511, 120 Reprint 
1001]; Goldsmid v. Hampton, 5 C.B. 
N.S. 94, 94 E.C.L. 94,141 Reprint 37. * 


Legislative construction generally 
see supra § 612. 


56. Brewster v. Gage, 50 S.Ct. 115, 
280 U.S. 327, 74 L.Ed. 457 [aff 30 -F. 
(2d) 604, rev 25 F.(2d) 915]; Logan- 
Gregg Hardware Co. v. Heiner, 26 F. 
(2d) 1381; Greene v. Jones, 186 S.W. 
675, 170 Ky. 757; Timmonds v. Ken- 
nish, 149 S.W. 652, 244 Mo. 318; State 
v. Moore, 69 N.W. 373, 50 Neb. 88, 61 
Am.S.R. 538. 


[a] Treasury department regula- 
tion promulgated by authority of con- 


gress, and impliedly sanctioned by 
reénactment of law, is entitled to 
great consideration. Logan-Gregg 


Hardware Co. v. Heiner, 26 F.(2d) 131. 


57. National Lead Co. v. U. S., 40 
S.Ct. 237, 252 U.S. 140, 64 L.Ed. 496 
fattind 3: CtUelk, 6350), Ardsley-.Club sv. 
Durey, 40 F.(2d) 298. 


58. Edwards v. Wabash R. Co., 264 
F. 610. 


59. Chicago & A. R. Co. v. United 
States, 49 Ct.Cl. 463 [aff 37 S.Ct. 241]. 


60. U.S. v. Missouri Pac. R. Co., 
49 S.Ct. 133, 278 -U.S. 269, 73 L.Hd. 322 
[aff 21 F.(2d) 351). 


61. U.S. v. Missouri Pac. R. Co., 
supra. 

62. State v. Brannon, 283 P. 202, 86 
Mont. 200, 67 A.L.R. 1020. 

63. Casey v. Sterling Cider Co., 294 
F. 426 [aff 285 F. 885, and motion den 
15 F.(2d) 52). 

64. Construction of: 
Constitutional provisions adopted 

from other states see Constitution- 

al Law § 70. 

Foreign statutes generally see supra 

§ 565. 


65. See infra §§ 628, 629. 


66. U.S.—Henrietta Min., ete., Co. 
v. Gardner, 19 S.Ct. 327, 173 U.S, 128, 
43 L.Ed. 637 [rev 81 P. 1126, 5 Ariz, 
211]; Willis v. Eastern Trust, etc., 
Co., 18 S.Ct. 347, 169 U.S. 295, 42 L.Ed, 


752; Whitney v. Fox, 17 S.Ct, 718, 166. 


stating the true construction of a 


subsequent revenue act.®? 


[§ 627] e. Construction of Statutes Adopted from 
Other Jurisdictions®*‘:—(1) General Rule. 
to the qualifications hereinafter stated,®* a statute 
adopted from another state®® or from another 


Subject 


U.S. 687, 41 L.Ed. 1145; Brown v. 
Walker, 16 S.Ct. 644, 161 U.S. 591, 
40 L.Ed. 819; Hardenbergh v. Ray, 14 


S.Ct. 305, 151 U.S. 112, 38 L.Ed: 93 [aff 
33 F. 812, 13 Sawy. 158]; Andrew F. 
Mahony Co. v. Marshall, 46 b.(2d) — 
539; Good v. Derr, 46 F.(2d) 411 [cert 
den, 51 S.Ct. 495, 283 U.S. 849, 75 L. 
Ed. 1457]; Dinkins v. Cornish, 41 F. 
(2d) 766; Texas Hmployers’ Ins. Ass’n 
v. Sheppeard, 32 F.(2d) 300; Mercan- 
tile Trust Co. v. Olsan, 292 F. 49; 
Walsh Const. Co. v. City of Cleveland, 
271 F. 701 [aff 279 F. 57]; In re Sweet 
Laboratories Co., 261 F. 810; Coy v. 
Title Guarantee & Trust Co., 257 F. 
571; Johnson v. Garner, 233 F. 756; 
Gates v. Columbia-Knickerbocker 
Trust: Cos 4AT (E:CAn 295 ores oor. 
Love v. Pavlovich, 138 C.C.A. 268,°222 
F.. 842; Stonebraker v. Hunter, 215 F. 
67, 131 C.C.A. 8375; Maki v. Union Pac. 
Coal€o;; 109. 'CiC LAL 2215 AST RS Boe 
[cert den 32 S.Ct. 526, 223 U.S. 728, 56 
L.Ed. 632]; Jennings y. Alaska Tread- 
well Gold Mining Co., 95 C.C.A. 388, 
170 F. 146; Harrill v. Davis, 94 C.C.A. 
47, 168 F. 187, 22 L.R.A.N.S. 1153 [rev 
104 S.W. 573, 7 Ind.T. 152, 15 Ann.Cas. 
1134]; Welsh v. Barber Asphalt Pav. 
Co.,;°167 F465, 93 C.CiA. 1013 larussiy. 
v. Missouri Pac. R. Co., 155 F. 654 [aff 
88 C.C.A. 230, 161 F. 66]; Boise City 
Artesian Hot, etc., Water Co. v. Boise 
City, 59 C.C.A. 236, 123 F. 232;  Blay- 
lock v. Muskogee, 54 C.C.A. 639, 117 
F. 125; Peterman v. Northern Pae. 
R. Co., 105 F. 335; Swofford Bros. Dry- 
Goods Co. v. Mills, 86 F. 556; Coulter 
v. Stafford, 48 F. 266 [rev 6 C.C.A. 18, 
56 F. 564]. é 


Ala.—State v. Southern Surety Co., 
127 So. 805, 221 Ala. 113, 70'A.L.R. 
296; Galloway Coal Co. v. Stanford, 
109 So. 877, 215 Ala. 79; Ex parte 
Dunlap, 96 So. 441, 209 Ala. 453; Ex 
parte Sloss-Sheffield Steel & Iron Co., 
92 So. 458, 207 Ala. 219; Boveman, 
Joseph & Loeb v. McQueen, 82 So. 530, 
203 Ala. 280; Kennedy v. Kennedy, 2 
Ala. 571. 


Alaska.—Blue v. Green, 7 Alaska 47. 


Ariz.—Arizona Superior Mining Co. 
v. Anderson, 262 P. 489, 33 Ariz. 64 
[error dism 49 S.Ct. 177, 278 U.S.. 578, 
73 L.Ed. 516]; State v. Meeks, 247 P. 
1099, 30 Ariz. 436; Gibson v. Gordon, 
246 P. 1036, 30 Ariz. 310; Lowell v. 
Lowell, 240 P. 280, 29 Ariz. 1388; Moore 
v. Chilson, 224 P. 818, 26 Ariz. 244; 
Skaggs v. State, 207 P. 877, 24 Ariz. 
191; State v. Sharp, 189 P. 681, 21 
Ariz. 424; Murphey v. Brown, 100 P. 
801, 12 Ariz. 268; Costello v. Muheim, 
84 P. 906, 9 Ariz. 422; Copper Queen 
Consol. Min. Co. v. Territorial Bd. of 
Equalization, 84 P. 511, 9 Ariz. 383 
[aff 27 S.Ct. 695, 206 U.S. 474, 51 L.Bd. 
1143]; Anderson vy. Territory, 76 P. 
636, 9 Ariz. 50; Santa Cruz County v. 
Barnes, 76 P. 621, 9.Ariz. 42; Gold- 
man v. Sotelo, 68 P.,558, 8 Ariz, 85. 


Ark.—Morgan Utilities v. Perry 
County, 87 S.W.(2d) 74; Brickhouse v. 
Hill, 268 S.W. 865, 167 Ark. 513; Min-, 
ers’ Bank of Joplin v. Churchill, 245 
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S7w. 829, 156 Ark. 191; Davis v. 
Moore, 197 S.W. 295, 130 Ark. 128; 
Poe v. Poe, 188 S.W. 1190, 125 Ark. 
391; St. Louis, etc., R. Co. v. Freeman, 
179 S.W. 648, 120 Ark. 389; St. Louis 
Southwestern R. Co. v. Russell, 168 
S.W. 1083, 113 Ark. 552; Knights of 
Maccabees v. Anderson, 148 S.W. 1016, 
104 Ark. 417; McNutt v. McNutt, 95 
S.W. 778, 78 Ark. 346. 


Cal.—In re Potter’s Estate, 204 P. 
826, 188 Cal. 55; Ocean Accident & 
Guarantee Co. v. Industrial Accident 
Commission of California, 159 P. 1041, 
173 Cal. 313, L.R.A.1917B 336; Charles 
Nelson Co. v. Morton, (App.) 288 P. 
845; Fink v. Superior Court in and for 
Los Angeles County, (App.) 288 P. 
124 [op amended 289 P. 209]; Peo. v. 
Norcross, 234 P. 438, 71 Cal.App. 2. 


. Colo.——Boise-Payette Lumber Co. v. 
Longwedel, 295 P. 791, 88 Colo. 233; 
Russell v. Jordan, 147 P. 693, 58 Colo. 
445, Ann.Cas.1916C 760; Hallett v. 
Alexander, 114 P. 490, 50 Colo. 37, 34 
i, R.A.N.S. 328, Ann.Cas.1912B 1277; 
Brown v. First Nat. Bank, 113 P. 483, 
49 Colo. 393; U.S. Fidelity, etc., Co. 
v. People, 98 P. 828, 44 Colo. 557; In 
re Shapter, 85 P. 688, 35 Colo. 578, 
117 Am.S.R. 216, 6 L.R.A.N.S. 575; 
McCord Mercantile Co. v. Mcintyre, 
138 P. 59, 25 Colo.App. 376; Gilman v. 
Matthews, 77 P.'366, 20 Colo.App. 170; 
McGovney v. Gwillim, 65 P. 346, 16 
Colo.App. 284. 


Del.—Wilmington City R. Co. v. 
People’s R. Co., 47 A. 245; Slaughter 
v. Moore, 82 A. 963, 9 Del.Ch. 350. 


-D&.—MecManus v. Lynch, 28 App. 
D.C. 381; Strasburger v. Dodge, 12 
App.D.C. 37. 


Fla.—Atlantic Coast Line R. Co. v. 
Beazley, 45 So. 761, 54 Fla. 311; 
Florida Cent., etc., R. Co. v. Mooney, 
24 So. 148, 40 Fla. 17; Duval v. Hunt, 
15 So. 876, 34 Fla.. 85. 


Idaho.—Merchants’ Protective Ass’n 
v. Jacobsen, 127 P. 315, 22 Idaho 636; 
Stein v. Morrison, 75 P. 246, 9 Idaho 
426; Griffiths v. Montandon, 39 P. 548, 
4 Idaho 377. 


Ill.— Wilcox v. Bierd, 162 N.E. 170, 
330 111.571; Lasier v. Wright, 136 N.E. 
545, 304 Ill. 130, 28 A.L.R. 674; People 
v.-Northern Trust Co., 124 N.E. 662, 
289. Ill. 475, 7 A.L.R. 709; Suburban 
Iee Co. v. Industrial Board, 113 N.E. 
979, 274 Ill. 630; People v. Kellogg, 
109 N.E. 304, 268. Ill. 489; Peo. v. Car- 
penter, 106 N.E. 302, 264 Ill. 400; Peo- 
ple v: Union Trust Co., 99 N.E. 377, 255 
Til. 168, Ann.Cas.1913D 514, L.R.A. 
1915D 450; Peo. v. Griffith, 92 N.H. 313, 
245 Ill. 532; Rhoads v. Chicago, étc., 
Re Co. 8b NEY 37, 227-1, 328,011 
L:R.A.N;S. 623, 10 Ann.Cas. 111 [aff 
130 Ill.App. 145]; Gage v. Smith, 79 
Ill. 219; Freese v. Tripp, 70 Ill. 496; 
Fisher v. Deering, 60 Tl. 114; Tyler 
v. Tyler, 19- Ill: 151; Campbell. v. 
Quinlin, 4 Ill. 288; Cohn v. Malo, 198 
Il.App. 538; Requa v. Graham, 86 ill. 
App: 566 [aff 58 N.E. 357, 187 Ill. 67, 
52 L.R.A. 641]. 


‘Ind.—Pittsburgh, C., C. & St. L. R. 
Co. v. Parker, 132 N.H. 372, 134 N.E. 
890, 191 Ind. 686, 19 A.L.R. 751; Ward 
v: State, 125 N.H. 397, 188 Ind. 606; 
State v. Ensley, 97 N.E. 118, 177 Ind. 
483, Ann.Cas.1914D 1306;  #£Hirth- 
Krause Co. v. Cohen, 97 N.E. 1, 177 
Ind. 1, Ann.Cas.1914C 708; Clark v. 
Jeffersonville, etc., R. Co., 44 Ind. 248; 
Cénway’s Estate v. State, 120 N.E. 
717,72 Ind.App. 3038, 


Ind.T.—J. B. Bostic Co. v. Eggles- 
ton, 104 S.W. 566, 7 Ind.T. 134. 


~Towa,—Jamison v. Burton, 43 Iowa 
ae Pangborn v. Westlake, 36 Iowa 


STATUTES 


25 Kan. 35; Stebbins v. Guthrie, 4/ Montana Ore Purchasing Co., 63 


Kan. 353; Bemis v. Becker, 1 Kan. 


226. 


Me.—MclInnes v. McKay, 141 A. 699, 
127 Me. 110 [aff 49 S.Ct. 344, 279 U.S. 
820, 73 L.Ed. 975]; Mt. Vernon Tele- 
phone Co. v. Franklin Farmers, Co-op. 
Telephone Co., 92 A. 934, 113 Me. 46. 


Mass.—Allen v. Prudential Trust 
Co., 136 N.E. 410, 242 Mass. 78; Ryalls 
v. Mechanics’ Mills, 22 N.E. 766, 150 
Mass. 190, LRA. 36673: . Pratt” Vv. 
American Bell Tel. Co., 5 N.H. 307, 141 
Mass. 225, 55 Am.R, 465; Com. v. 
Hartnett, 3 Gray 450. 


Mich.—State v. Welch’s Estate, 209 |. 


N.W. 930, 235 Mich. 555; Besser v. 
Alpena Circuit Judge, 119 N.W..902, 
155 Mich. 631; Preston Nat. Bank v. 
Wayne Cir. Judge, 105 N.W. 757, 142 
Mich. 272; State v. Holmes, 73 N.W. 
548, 115 Mich. 456; Daniels v. Clegg, 
28 Mich. 32; Greiner v. Klein, 28 Mich. 
12; Harrison v. Sager, 27 Mich. 476; 
Drennan vy. People, 10 Mich. 169. 


Minn.—State v. Brooks, 232 N.W. 
331; Congdon v. Congdon, 200 N.W. 76, 
160 Minn. 343; Nicollet Nat. Bank v. 
City Bank, 35 N.W. 577, 38 Minn. 85, 
8 Am.S.R. 643. 


Miss.—Ingraham v, Regan, 23 Miss. 
213. 


Mo.—Schott v. Continental Auto 
{ns. Underwriters, 31 S.W.(2d) 7; 
State ex rel. Westhues v. Sullivan, 224 
S.W. 327, 283 Mo. 546; State v. Carter, 
165 S.W. 773, 257 Mo. 52; Yost v. Union 
Pac. R. Co., 149 S.W. 577, 245 Mo. 219; 
State v. Conway, 145 S.W. 441, 241 Mo. 
271; State v. Miles, 109 S.W. 614; State 
v. Miles, 109 S.W. 613; State v. Miles, 
109 S.W.. 595, 210 Mo. 127; Knight v. 
Rawlings, 104 S.W. 38, 205 Mo. 412, 
13° L.RVACN.S: 212, 12 “Ann/€ass 3255 
Burnside v. Wand, 71 S.W. 337, 170 
Mo. 531, 62 L.R.A. 427; State v. Macon 
County Ct., 41 Mo. 453; Ball v. Mer- 
cantile Trust Co., 297 S.W. 415, 220 
Mo.App. 1165; State ex rel. Crow v. 
Carothers, 222 S.W. 1043, 204 Mo.App. 
209; Joplin Supply Co. v. Smith, 167 
S.W. 649, 182 Mo.App. 212; Stephen 
v. Metzger, 69 S.W. 625, 95 Mo.App. 
609; St. Louis Nat. Bank v. Hoffman, 
74 Mo.App. 208. 


Mont.—Coburn v. Coburn, 
349; Boucher v. St. George, 293 P. 
315; St: George v. Boucher, 293 P. 
3138; Kosonen v. Waara, 285 P. 668, 87 
Mont. 24; State v. Gondeiro, 268 P. 
507, 82 Mont. 530; Brown y. Roberts, 
254 P, 419, 78 Mont. 301; Wingate v. 
Davis, 252 P. 307, 77 Mont. 572; Wil- 
liams v. Hilger, 251 P. 524, 77 Mont. 
399; Miles v. Miles, 247 P. 328, 76 
Mont. 375; In re Miller’s Estate, 229 
P. 851, 71 Mont. 330; Winnett Pacific 
Oil Co. v. Wilson, 229 P. 850, 71 Mont. 
250; .State v. Walker, 210 P. 90, 64 
Mont. 215; Continental Oil Co. v. Mon- 
tana Concrete Co., 207 P. 116, 63 Mont. 
223; Mares v. Mares, 199 P. 267, 60 
Mont. 36; State v. State Board of Ex- 
aminers, 197 P.' 988, 59 Mont. 557; 
Haydon v. Normandin, 179 P. 460, 55 
Mont. 5389; Moreland v. Monarch Min. 
ete., Co., 178 P. 175, 55 Mont. 419; Dier 
v. Mueller, 163 P. 466, 53 Mont. 288; 
Hamilton v. Hamilton, 154 P. 717, 51 
Mont. 509; Miller v. Miller, 131 P. 23, 
47 Mont. 150; Winslow v. Dundom, 
125 P. 136, 46 Mont. 71; Lerch v. Mis- 
soula Brick, etce., Co., 123 P, 25, 45 
Mont. 314, Ann.Cas.1914A 346; Mc- 
Donnell v. Huffine, 120 P. 792, 44 Mont. 
411; Deer Lodge County v. United 
States Fidelity, etc., Co., 112 P. 1060, 
42 Mont. 315, Ann.Cas.1912A 1010; 
State Sav. Bank v. Albertson, 102 P. 
692, 39 Mont. 414; Ex p. Wisner, 92 
P. 958, 36 Mont. 298; Anaconda Div. 
No. 1 A, O. H. v. Sparrow, 74 P. 197, 
29 Mont. 132, 101 Am.S.R. 563, 64 L.R. 
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‘Kan.—Missouri Pac, R. Co. v. Haley, ! A. 128; Butte, etc., Consol. Min. Co. v. 
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1, 
825, 25 Mont. 41 [aff 60 P. 1039. 24 
Mont. 125]; Stadler v. Helena First 
Nat. Bank, 56 P. 111, 22 Mont. 190, 74 
Am.S.R. 582; Largey v. Chapman, 46 
P..808, 18 Mont. 563; Lindley v. Davis, 
13 P. 118, 6 Mont. 453. 


Neb.—State v. Martin, 127 N.W. 896, 
87 Neb. 529, Ann.Cas.1912A 1125; 
Gentry v. Bearss, 118 N.W. 1077, 82 
Neb. 787; Goble v. Simeral, 93 N.W. 
235, 67 Neb. 276; Kendall v. Garneau, 
75 N.W. 852, 55 Neb. 403; Forrester 
vy. Kearney Nat. Bank, 68 N.W. 1059, - 
49 Neb. 655; Coffield v. State, 62 N. 
W. 875, 44 Neb. 417. 


Nev.—In re Walker River Irr. Dist.,. 
195 P. 327, 44 Nev. 321; O’Brien v. 
Trousdale, 167 P. 1007, 41 Nev. 90. 


N.J.—Torrance v. Edwards, 99 A. 
136, 89 N.J.Law 507; Hopper v. Hd- 
wards, 96 A. 667, 88 N.J.Law 471; 
Clay v. Edwards, 86 A. 548, 84 N.J. 
Law 221; Rutkowsky v. Bozza, 73 A. 
502, 77 N.J.Law 724; Fritts v. Kuhl, 
17 A. 102, 51 N.J.Law 191; Bugbee 
vy. Van Cleve, 134 A. 646, 99 N.J.Eq. 
825, 100 N.J.Eq. 263; In re Christie’s 
Estate, 101 A. 64, 87 N.J.Eq. 303. 


N.M.—Palmer v. Town of Farming- 
ton, 179 P. 227, 25 N.M. 145; Chet- 
ham-Strode v. Blake, 142 P. 1130, 19 
N.M. (335; Dow” v.° Simpson, +132) PB: 
568, 17 N.M. 357; Reymond v. New- 
comb, 61 P. 205, 10 N.M. 151; Armijo 
v. Armijo, 138 P. 92, 4°N.M. 57. 


N.Y.—Waterford, ete., Turnpike v. 
Peo., 9 Barb. 161. 


N.C.—Ashley v. Brown, 151 S.E. 
725, 198 N.C. 369; Ledford vy. Western 
Union Telegraph Co., 101 S.E. 533, 
LS NCSG3: 


N.D.—Severtson vy. Peoples, 148 N. 
W. 1054, 28 N.D. 372; State v. Blais- 
dell, 119 N.W. 360, 18 N.D. 31; Cass 
County v. Security Imp. Co., 75 N.W. 
135,20 IN-DucbZ 8. 


Ohio.—_ New Amsterdam Casualty 
Co, v. Nadler, 154 N.E. 736, 115 Ohio 
St. 472; Harriman Bank vy. North 
Shaker Boulevard Co., 25 OhioN.P.N. 
S263) 276 ) felt. Cyc]; Philips «(we 
Braham, 19 OhioN.P.N.S. 229; State 
v. Bovee, 6 OhioN.P.N.S. 337. 


Okl.—Harness v. Myers, 288 P. 285, 
143 Okl. 147; Thompson v. Smith, 227 
Po -17,° 102 "Ok" 150; Byrd vesStates 
226 P. 362, 99 Okl. 165; Braden v. 
Gulf Coast Lumber Co., 215 P. 202, 
89 Okl. 215; Amsden vy. Johnson, 158 
P. 1148, 74 Okl. 295; Given v. Owen, 
175 P. 345, 73 Okl. 146; Conwill v: 
Hildridge, 1Ti-P. 79) Ti Okie 2235ese 
Louis & So B.oR. Coliv.) Brunen pre 
P.. 1103, 52 OkKl. 3493) Hixon vy. Hub- 
bell, 44 P. 222, 4 Okl. 224; State v. 
Caruthers, 98 P. 474, 1 Okl.Cr. 428; 
Patel v. State, 194 P. 1087, 18 Okl. 

Yr. ‘ 


Or.—Big Butte Horse & Cattle 
Ass’n v. Anderson, 289 P. 503, 133 Or. 
171, 70 A.L.R. 399; State v. Burke, 269 
P.: 869, 270 P. 756, 126 Or. 651 [app 
dism 49 S.Ct. 262, 279 U.S. 811, 73 L. 
Eid. 971]; U’Ren v. Bagley, 245 P. 1074, 
118 Or. 77, 46 A.L.R. 1173; State v.- 
Circuit Court for Deschutes County, 
233 P. 663, 234 PRP. 262, 114 Or, 6; 
State v. Stilwell, 198 P. 559, 100 Or. 
637; Studley v. Luse, 173 P. 1182, 89 
Or. 338; School Dist. No. 45, Multno- 
mah County v. Hallock, 169 P. 130, 86. 
Or. 687; Columbia Rock & Sand Co. 
v. Hibernia Sav. Bank, 169 P. 88, 86 
Or. 536; Maryland Casualty Co. v. 
Klaber’s Estate, 164 P. 574, 84 Or. 
115; Dale v. Marvin, 148 P. 1116, 1151, 
76 Or. 528, Ann.Cas.1917C 557; Hos- 
kins v. Dwight, 139 P. 922, 69 Or. 558; 
State v. Townsend, 118 P. 1020, 60 Or. 
223; Abraham vy. Roseburg, 105 P. 
401, 55 Or. 359, Ann.Cas.1912A 597; 
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country®’ will be presumed to have been adopted | with the construction placed upon it by the 


Jamieson y. Potts, 105 P. 938, 55 Or. 
292,85 L.R.A.N.S. 24; Everding -v. 
McGinn, 85 P. 178, 23 Or. 15. 


Porto Rico.—Rios vy. Richardson, 24 
Porto Rico 513; Peo. v. Benitez, 19 
Porto Rico 235; Olivieri v. Biaggi, 17 
Porto Rico 676; Chavier v. Giraldez, 
15 Porto Rico 145; Peo. v. Puente, 14 
Porto Rico 109; Lopez v. American R. 
Co., 11 Porto Rico 148; Peo. v. Robles, 
10 Porto Rico 470; Peo. v. Kent, 10 
Porto Rico 325; Peo. v. Rivera, 7 
Porto Rico 325. 


R.I.—Rhode Island Hospital Trust 
Cowyv. Anthonys 149A. 531,549 RA 
339, 59 A.L.R. 1501; Rhode Island 
Hospital Trust Co. v. Hail, 129 A. 832, 
47 R.I. 64; Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 865, 
46 R.I. 400; Rhode Island Hospital 
Trust Co. v. Dunnell, 83 A. 858, 34 
R.I. 394 [rearg den 84 A. 740]. 


S.C.—Fuller vy. South Carolina Tax 
Commission, 121 S:E. 478, 128 S.C. 


$.D.—Plowman y. Morden, 146 N.W. 
914, 33 S.D. 593; Carlson v. Stuart, 
119 N.W. 41, 22 S.D. 560, 18 Ann.Cas. 
285; Murphy v. Nelson, 102 N.W. 691, 
19 S.D. 197; Yankton Sav. Bank v. 
Gutterson, 90 N.W. 144, 15 S.D. 486; 
Adams y. Grand Island, ete., R. Co., 
72 N.W. 577, 10 S.D. 239 [mod reh 81 
N.W. 960, 12 S.D. 424]. 


Tex.—Board of Water Engineers v. 
McKnight, 229 S.W. 301, 111 Tex. 82 
[aff (Civ.App.) 207 S.W. 590]; Koy v. 
Schneider, 218 S.W. 479, 221 S.W. 880, 
flOs Pex, -369: = ‘Tyler. vy. St." Louis 
Southwestern R. Co., 91 S.W. 1, 93 S. 
W. 997, 99 Tex. 491 [rev (Civ.App.) 
87 S.W. 238]; American Indemnity 
Co. v. Noble, (Commn.App.) 235 S.W. 
867 [rev (Civ.App.) 216 S.W. 441]; 
Home Life & Accident Co. v. Corsey, 
(Civ.App.) 216 S.W. 464; Collier v. 
Smith, (Civ.App.) 169 S.W. 1108; Ollre 
ee etate, P28 SS iW, LLG be ehexCr. 


Utah.—-New York Jobbing House v. 
Sterling Fire Ins. Co., 182 P. 361, 54 
Utah 394; In re Schenk’s Estate, 178 
P. 344, 53 Utah 381; Lukich v. Utah 
Const. Co., 160 P.' 270, 48 Utah 452; 
In re Raleigh’s Estate, 158 P. 705, 48 
Utah 128; Dixon v. Ricketts;~ 72. -P. 
947, 26 Utah 215; Peo. v. Ritchie, 42 
P. 209, 12 Utah 180. 


Vt.—-Bosquet v. Howe Scale Co.; 120 
96 Vt. 364; Gilman y. Central 
Vermont R. Co., 107 A. 122, 93 Vt. 340, 
Por AvIL. Re) LEOZ 


Va.—Hoffer Bee v. Smith, 138 S. 
E. 474, 148 Va. 220; Commonwealth 
v. Huntington, 138 S.E. 650, 148 Va. 
97; Thomas Branch & Co. v. River- 
side & Dan River Cotton Mills, 123 S. 
BE. 542, 139 Va. 291; Chesapeake & O. 
Ry. Co. v. Mizelle, 118 S.E. 241, 136 
Va. 237; Shiveley’s Adm’r v. Nor- 
folk & W. Ry. Co., 99 S.E. 650, 125 
Va. 384; News-Register Co. v. Rock- 
ingham Pub. Co., 86 S.E. 874, 118 Va. 
140; Chesapeake, etc., R. Co. v. Pew, 
64 S.I. 35, 109 Va. 288. ; 


Wash.—State v. Brunn, 260 P. 990, 
145 Wash. 435 [aff 258° Pp. 13, 14 
Wash. 341]; In re Third Ave., 94 P. 
LOO OS: 362, 49 Wash. 109. 


W.Va.—Kirk v. Firemen’s Ins. Co. 
of Newark, N. J., 150 S.E. 2, 107 W. 
Ya. 666; Rose v. ‘Public Service Com- 
mission, 83 S.H. 85, 75 W.Va. 1, L.R. 
A.1915B 358, Ann.Cas.1918A 700. 


Wis.—In re Schranck’s Estate, 230 
N.W. 691; Denham yv. Madole, 217 N. 
W. 4238, 194 Wis. 583; Cobian v. Tiy- 
sic, 194 N.W. 24, 181 ‘Wis. 65; Pinoza 
v. Northern Chair Co., 140 N.W. 84, 
152 Wis. 473; Koepp Vv. National 


- 


Enameling & Stamping Co., 139 N.W. 
179, 151 Wis. 302; Manitowoc Clay 
Product Co. v. Manitowoc, etc., R. Co., 
115 N.W. 390, 185 Wis. 94; State v. 
Portage City Water Co., 83 N.W. 697, 
107 Wis. 441; State v. Wheeler, 72 
N.W. 225, 97 Wis. 96; Milwaukee 
County v. Sheboygan, 68 N.W. 387, 
94 Wis. 58; Pomeroy v. Pomeroy, 67 
N.W. 430, 938 Wis. 262; Kilkelly v. 
State, 43 Wis. 604; Westcott v. Mil- 
ler, 42 Wis, 454; Poertner v. Russel, 
33 Wis. 193; Draper v. Emerson, 22 
Wis. 147. 


Wyo.—Hilliard v. Douglas 
Fields, 122 P. 626, 20 Wyo. 201. 


Alta.—Security-Trust Co., Ltd. v. 
Stewart, 12 Alta.L. 420; Cambridge 
vy. Sutherland, 8 Alta.L. 25; R. Co. 
v. McLeod, 7 Alta.L. 349; Bennefield 
v. Knox, 7 Alta.L. 346; Ward v. Ser- 
rell, 3 Alta.L. 138. 


[a] In Canal Zone Panama stat- 
utes, when unconstrued by Panama or 
Colombia courts, will be construed 
with reference to construction given 
ather statutes in courts of common 
law. Kung Ching Chong y. Wing 
Chong, 2 Canal ‘Zone 25. 


67. U.S.—Interstate Commerce 
Commission v. Baltimore, etc., R. Co., 
12 S.Ct. 844, 145 U.S. 263, 36 L.Ed. 699 
[aff 43 3. 371: 


Ala.—Galloway Coal Co. v. Stan- 
ford, 109 So. 377, 215 Ala. 79; Bailey 
v. Bailey, 35 Ala. 687. 


Cal.—In re Potter’s Estate, 204 P. 
826, 188 Cal. 55. 


Conn.—State v. Rowley, 
101. 


Del.—In re Ellegood, 116 A. 127, 31 
Del. 529. 


Ill.—Peo. vy. Northern Trust Co., 124 
N.E. 662, 289 Til. 475, 7 A.L.R. 709; 
mae v. Carpenter, 106 N.E. 302, 264 

. 400. 


Ind.—Pittsburgh, ete, R. Co. v. 
Parker, 132 N.E. 372, 191 Ind. 686, 
19 A.L.R. 751 [reh den 134 N.E. 89, 
19 Ind. 686,19 AER. 7510; 


Ky.—Salyer’s Guardian v. Keeton, 
283 Sw, 1015, 214 Ky. 6438. 


Md.—Lavender v. Rosenheim, 72 A. 
669, 110 Md. 150, 132 Am.S.R. 420. 


Mass.—Corbett’s Case, 170 N.B. 56; 
Allen v. Prudential Trust Co., 136 N. 
KE. 410, 242 Mass. 78; Gove v. Royal 
Indemnity Co., 111 N.E. 702, 223 Mass. 
187 (Workmen’s Compensation Acts); 
In re Employers’ Liability Assur. 
Corp., 102 N.E. 697, 215 Mass. 497, L. 
R.A.1916A 306. 


Oil 


12 Conn. 


Miss.—Marqueze’ y. Caldwell, 48 
Miss. 23. 

N.J.—Sears v. Tindall, 15 N.J.Law 
399, 


N.Y.—Lipstein vy. Provident Loan 
Soc., 139 N.Y.S. 799, 154 App.Div. 732. 


Philippine.—Tamayo v. Gsell, \35 
Philippine 953; Cerezo v. Atlantic, 
etc., Co., 33 Philippine 425; U.S. -v. 
De Guzman, 30 Philippine 416. 


Porto Rico.—Olivieri v. Biaggi, 17 
Porto Rico 676. 


Tex.—Robertson vy. State, 142 S.W. 
boon OSaT Ox. Cr: 216, Ann.Cas. 1913C 
440. 


Vt.—Bosquet v. Home‘Scale Co., 120 
A. 171, 96 Vt. 364. 


Va.—Chesapeake, ete, R. Co. v. 
Mizelle, 118 S.H. 241, 136 Va. 237. 


W.Va.—Rose v. Public Service Com- 
mission, 83 S.E..85, 75 W.Va. 1, L.R.A. 
1915B 358, Ann. Cas.1918A 700. 


Eng.—Trimble y. Hill, 
342, 49 L.J.P.C. 49. 


Can.—Canadian Pac. R. Co. v. Als 
bin, 59 Can.S.C. 151. 


Ont.—Re Cherniak, 46 Ont.L. 434. 
iowa v. Authier, 6 Que.Q.B. 


5 App. aes 


[a] English statutes adopted in 
United States.—Interstate Commerce 
Commission vy. Baltimore, ete., R. Co., 
12 S.Ct. 844, 145 U.S. 263, 36 L.Hd. 699 
[aff 43 F. 37]; McDonald v. Hovey, 
4 S.Ct. 142, 110 U.S. 619, 28 L.Ed. 2693 
McCool y. Smith, 1 Black. (U.S.) 459: 
17 L.Ed. 218; Pennock v. Dialogue, g 
Pet. (U.S.) 1, °7 L.Ed. 3273 Kirkpat= 
rick v. Gibson, 14 F.Cas.No. 7,848, 2 
Brock. 388; Bailey v, Bailey, 35 Ala. 
687; Armstrong v. Armstrong, 29 Ala. 
538; Kennedy v. Kennedy, 2 Ala. 571; 
Ocean Accident, ete., Co. v. Industrial 
Accident Commission, 159 P. 1041, 173 
Cal. 313, L.R.A.1917B 336 (Workmen’s 
Compensation Act); State v. Rowley, 
12 Conn. 101; Lasier y. Wright, 136 
N.E. 545, 304 Ill. 130, 28 A.L.R. 674; 
Jarvis v. Hitch, 67 N.B. 1057, 161 Ind. 
217; Bowman y. Conn, 8 Ind. 58; Sal- 
yer’s Guardian y. Keeton, 283 S.W. 
1015, 214 Ky. 643; Lavender v. Ros- 
enheim, i Nee XS 669, 110 Mad. 150, 132 
Am.S-R. 420; Marqueze Wis Caldwell, 
48 Miss. 23; Sears v. Tindall, 15 N.J. 
Law 399; Williams v. Edward De V. 
Tompkins, Inec., 204 N.Y.S. 168, 208 
App.Div. 574; Scheechtman vy. Sala- 
way, 198 N.Y. Ss. 851, 204 App.Div. 549 
Lipstein Vv. Provident Loan Society o 
New York, 139 N.Y.S.. 799, 154 App. 
Dine 732 (Employers’ Liability Act)’ 
Thermoid Rubber Co. v. Baird Rubber 


& Trading Co., 209 N.Y.S.. 277, 124 
Mise. 774; S. L. & Co. v. Bock, 194 
N.Y.S. 773, 118 Mise. 756; Robertson 


v. State, 142 S.W. 533, 63 Tex.Cr. 216, 
Ann.Cas.1913C 440; Adams v. Field, 
21 Vts 256: American Exch. Bank v. 
Goodlee Realty Corporation, 116 S.E. 
505, 1385 Va. 204; Norfolk, etc., R. Co. 
v. Ola Dominion Baggage Co., 37 S. 
EB. 784, 99 Va. 111, 50 L.R.A. 722. See 
Interstate Commerce Commission y- 
Delaware, L. & W. R. Co., 31-S.Ct. 392. 
220 U.S. 235,: 55, L.Ed. 448 [rev 166 
FEF. 499} (the’ settled construction of 
the equality clause of the English 
railway clauses consolidation act of 
1845, as forbidding the charging of a 
higher rate for the carriage of goods 
for an intercepting or forwarding 
agent than for others, applies in con- 
struing the provisions of Act Febr. 
4,.1887.c 104 § 2,.24 St: 379 GQ. & 
Comp. St. £1901] D 3155), which were 
substantially taken from the English 
statute); Hartford Accident & Ine 
demnity Co. v. Industrial Accident 
Commission, of California, 183 P. 234, 
41 Cai.App. 543 (Workmen’s Compen- 
sation Act); In re BPllegood, 116 A, 
127, 31 Del. 529 (Rev. Code [1915] § 
4595, providing that, if goods of a tem 
ant upon the demised premises be 
seized under execution, the landlorg 
shall be paid one year’s rent out of 
the proceeds of the sale of the goods 
before anything shall be applied to 
the process, was based on St. 8 Ann& 
ec 14 § 1, and must be given the samé 
construction aS was given the Eng» 
lish statute); Corbett’s Case, (Mass.) 
170 -N.B. 56 (egislature’ is presumed 
to have had in mind decisions under 
English act of 1897, when enacting 
statute respecting compensation ~ to 
employees of independent contrac- 
tor); Ingraham v. Regan, 23 Miss. 213, 
226 (‘a distinction exists, in the very: 
nature of the case, between.a statute 
of the British empire, which had’ been 
admitted to operate in one of her de« 
pendent colonies, and a law, although 
transcribed from the English statute- 
book, enacted by a sovereign state’); 
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courts of that state or country before its adop- 
Such construction is regarded as of great 
weight, or at least persuasive,** and will generally 
be followed if sound and reasonable,®® 
harmony with justice and public policy,’® and with 


tion. 


STATUTES 


ject.*4 


and in 


other laws of the adopting jurisdiction on the sub- 


Glover v. Baker, 83 A. 916, 76 N.H. 393 
(Pub, St. [1901] e¢ 152 § 10, limiting 
the income from gifts to religious 
societies, was not derived from the 
mortmain act (9 Geo. II ce 36), and 
‘hence that the English decisions in- 
terpreting that act had no_ bearing 
on its construction); In re Martin’s 
state, 120 A. 862, 96 Vt. 455 (adop- 
tion of the English statute of dis- 
tributions after the settled English 
interpretation of it must be construed 
as an adoption of the construction as 
well as the statute). 


[b] English statute adopted in 
Canada.—Canadian Pac. R. Co. v. Al- 
bin, 59 Can.S.C. 151; Paradis v. Reg., 
1 Can.Exch. 191; Re Cherniak, 46 
Ont.L. 8 Reg. v. Authier, 6 Que. 
‘Q.B. 146. 


fel. ' English statutes adopted in 
colonies.— Trimble v. Hill, 5 App.Cas. 
“342; Catterall v. Sweetman, 9 cur. 
951, A Rob.Ecel. 304, 580. 


> 68.. Ala—Alabama Fuel, etc., Co. 
-v. Denison, 94 So. 311, 208 Ala. 337; 
Fuller v. Lanett Bleaching Co., 65 So. 
61, 186 Ala. 117. 


. Ariz.—Gonzales v. Vargo, 273 P. 
“725, 34 Ariz. 556; McCarthy v. City 
of Tucson, 225 Pz 329, 26 Ariz. 311; 
“Brown v. State, 152 Pp, 5185 cL Ariz. 
-814; Fertig v. State, 133 ’P, 99, 14 
Ariz. 540 


> Colo.—Russell v. Jordan, 147 P. 693, 
58 Colo. 445, Ann.Cas.1916C 760. 


Ill.—Monski v. Smith, 224 Ill.App. 
ne URi Bjornberg v. Myers, 212 I1l.App. 


~ Ind.—Lauer Auto Co. v. Moody, 154 
ee 501, 85 Ind.App. 523. 


‘ y.—Conner v. Parsley, 
7h “T92 Ky. 827. 


Mass.—Cunningham v. Commission- 
er of Banks, 144 N.E. 447, 249 Mass. 
401; Ward v. Great Atlantic & Pacific 
Tea Co., 120 N.E. 225, 231 Mass. 90, 
5 A.L.R. 242; In re Hunnewell, 107 N. 
BH. 934, 220 Mass. 351. 


eee mereham v. Regan, 23 Miss. 


Mo.—State ex rel. Kemper v. Carter, 
165 SW. 7738; 22572 Mo. 525 Pratt’ v. 
Miller, 18 S.w. 965, 109 Mo. T8, 32 
Am.S.R. 656; McKensie v. Missouri 
Stables, (App.) 34 S.W.(2d) 136; Jeg- 
glin v. Randolph, 7 S.W.(2d) 441, 222 
Mo.App. 738; Joplin Supply Co. v. 
Smith, 167 S.W. 649, 182 Mo.App. 212. 


Nev.—Menteberry v. Giacometto, 
267 P. 49, 51 Nev. 7; Ex parte Boyd, 
ieee 455, 36 Nev. 162, Ann.Cas.1915A 
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N.J.—Clay v. Edwards, 86 A. 548, 
84 N.J.Law 221. 


N.Y.—De Filippis v. Falkenberg, 155 
N.Y.S. 761, 170 App.Div. 153 [aff 114 
N.E. 1064; Newman v. Newman, 155 
SN Vs 665, 169 App.Div. 745 Laff 113 
N.E. 332, 218 N.Y. 325]. 


' Or.—Getchell v. Walker, 278 P. 93, 
129 Or. 602; Auld v. Starbard, 173 P. 
664, 89 Or. 284; McIntyre v. Kamm, 
7 Pz 27; 12> Or: 258: 


Porto Rico.—Peo. v. 
Porto Rico 470; Peo. v. 
Porto Rico 325. 


Utah.—Lundberg v. Green River 


234 S.W. 


Robles, 10 
Rivera, 7 


93 P. 9838, 20 Okl. 


Irrigation Dist., 119 P. 1039, 40 Utah 
83. 


Wash.—State v. Meath, 147 P. 11, 84 
Wash. 302. 


Wis.—In re Bullen’s Estate, 128 N. 


W. 109, 143 Wis. 512, 189 Am.S.R. 1114. 


[aff 36 S.Ct. 473, 240 U.S. 625, 60 


L.Ed. 830]. 


Wyo.—Wood v. Wood, 164 P. “844, 
25 Wyo. 26. 


And see Grand Rapids Lumber Co. 
v. Blair, 157 N.W. 29, 190 Mich. 518 
(holding that, while English cases are 
not direct authority on constitutional 
questions, they may be recognized in 
construing a statute adopted from the 
English law). 


See also cases passim supra notes 
66, 67. 


69. Gallafent v. Tucker, 281 P. 375, 
48 Idaho 240; Esterly v. Broadway 


-| Garage Co., 285 P. 172, 87 Mont. 64; 


Collier v. Smith, 
S.W. 1108. 


70. Phoenix Title & Trust Co. v. 
Old Dominion Co., 253 P. 435, 31 Ariz. 
2A pb 9) SHky Lakes 625. 


71. Kidd v. City of Jacksonville, 
120 So. 556, 97 Fla. 297. 


72. U.S. v. Lecato, 29 F.(2d) 694; 
Love v. Pavlovich, 1388 C.C.A. 268, 222 
F, 842; City of Tulsa v. Clark, 249 P. 
286, 119 Okl. 122. 


73. Capital Traction Co. v. Hof, 19 
S.Ct. 580, 174 U.S. 1, 43 L.Ed. 873; 
Inland, etc., Coasting Co. v. Hall, 8 
S.Ct. 397, 124 U.S. 121, 31 L.Ed. 369; 
Metropolitan R. Co. v. Moore, 7 S.Ct. 
1334, 121 U.S. 558, 30 L.Ed. 1022; Mus- 
tard v. Elwood, 138 C.C.A. 467, 223 F. 
es oe v. Dodge, 12 App. 

HORSE We 


74. U.S.—Marlin v. Lewallen, 48 
S.Ct. 248, 276 U.S. 58, 72 L.Ed. 467 
[rev 241 P. 826, 113 Okl. 259, mandate 
conformed to 267 P. 625, 131 Okl. 32]; 
Robinson v. Belt, 23 S.Ct. 16, 187 U. 
S. 41, 47 L.Ed. 65 [aff 40 C.C.A. 664, 
100 F. 718]; Robinson v. Long Gas 
Co., 136 C.C.A. 642, 221 F. 398;° Appolos 
vi. Brady,,-1) C.G.A. 5 2993. 49) Wo 401; 
Sanger v. Flow, 1 C.C.A. 56, 48 F. 152. 


Alaska.—Loussac jv. Jacobsen, 7 
Alaska 560; Steil v. Dessmore, 3 
eee 392; Fish v. Hemple, 2 Alaska 

oO. 


Ark.—Snellen v. Kansas City South- 
ern R. Co., 102 S.W. 198, 82 Ark. $34. 


Ind.T.—Western Inv. Co, v. Davis, 
104) Sow b783" 7 “Ind: T. 1b22hb Anns 
Cas. 1134 [rev on another ground 94 
CCA 47,2682 Bye 875 22 Ri ANS 
1163]; Le Bosquet v. Myers, 103 S.W. 
770, 7 Ind.T. 75; Boyt v. Mitchell, 64 
S.Ws 610,74 “Indit: 47% laylock v. 
Muskogee, 64 S.W. 609, 4 Ind.T. 43; 
McFadden v. Blocker, 54 S.W. 873, 3 
Ind.T. 224, 58 L.R.A. 894; Zufall v. 
US. 43 S.W. 760, 1 Ind.T. 638. 


Okl.—Steele v. Kelley, 122 P. 934, 
32 Okl. 547; Glenn vy. City of Ardmore, 
32 Okl. 414, 122 P. 658; National Live 
Stock Commission Co. v. Taliaferro, 
177; Chisolm v. 
Weisse, 39 P. 467, 2 Okl. 611; Hawkins 
V0 Uivs.;(L0See. 561, 3 Okl.Cr. 651. 


Tex.—Red River Nat. Bank vy. De 
cae? 105 S.W. 998, 47 Tex.Civ.App. 


(Tex.Civ.App.) 169 
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The above statements are applicable to the 
construction of state statutes adopted by congress‘? 
for the District of Columbia‘? or one of the terri 
tories,7* state statutes adopted by a territory,’® 

and federal statutes adopted by a state?® or territo- 


[a] Thus an act of congress, ex- 
tending an Arkansas statute over. 
Indian Territory, made construction 
of such statute by the court of Arkan- 
sas in relation to adverse possession 
prior thereto applicable to Indian 
Territory. Tulsa v. Clark, 249 P. 286, 
119 Okl. 122. 


75. Alaska.—Blue v. Green, 7 Alas- 
ka 47. ' 


Ariz.—Territory v. Copper Queen 
Consol. Mining Co., 108 P. 960, 13 Ariz. 
198 [aff 34 S.Ct. 546, 2332U.9- 87, 58 L. 
Ed. 863]; Murphey v. Brown, 100 PRP: 
801, 12 ‘Ariz. 268. 

Haw.—Colburn v. Kapiolani’s Est., 
24 Haw. 706. 

Philippine.—Merrit v. Philippine 
Islands, 34 Philippine 311; U.S. v. 
De Guzman, 30 Philippine 416. 


Porto Rico.—Mas v. Borinquen 
Sugar Co., 18 Porto Rico 299; Bithorn 


v. Ball, 17 Porto Rico 549; Peo. v: 
Santiago, 16 Porto Rico 446; Chavier 
v. Giraldez, 15 Porto Rico 145; Peo. 
v. Puente, 14 Porto Rico 109; Peo. v. 
Robles, 10 Porto Rico 470; Peo. v. 
Kent, 10 Porto Rico 325; Peo. v. 
Rivera, 7 Porto Rico 325; Peo. v. 


Roman, 5 Porto Rico 8. 


S.D.—State v. Holter, 142 N.W. 657, 
32 S.D. 43, 46 L.R.A.N.S. 376, Ann.Cas. 
oak 193 [rev 138 N.W. 953, 30 S.D. 


[a] California statute adopted in 
Porto Rico. Bithorn v. Ball, 17 Porto 
Rico 549. 


[b] Massachusetts statute adopted 
in Philippine Islands. Tamayo v. 
Gsell, 35 Philippine 953; Cerezo v. At- 
lantic, ete., Co., 33 Philippine 425. 


76. Ala.—New York Indemnity Co. 
v. Niven, 133 So. 261, 222 Ala. 562; 
State v. Southern Surety Cox an So. 
805, 221 Ala. 1138, 70 A.L.R. 296 


Ark.—Murphy v. Province, 240-8. 
W. 421, 153 Ark. 240. 


Cal.—People v. Norcross, 234 P. 438, 
71 Cal.App. 2; Southern Pac. Cohev. 
Superior Court in and for Kern Coun- 
ty, 150 P. 397, 404,.27 Cal.App. 240. 


Fla.—kKidd v. Jacksonville, 120 So. 
556, 97 Fla. 297. 


caine v. Lake Shore & M. 
Ry. Co., 154 [ll.App. 550 [aff 94 N.E. 
D6, 2480 MLAS 7 
21 Ann.Cas. 82], 


Ky.—lIdol v. os ee ee: etc,, WR Co... 
261 S.W. 878, 203 Ky. 81. 


Ss. 
140 Am.S.R. 220, 


N.Y.—In re eu Beverage Co., 
195 N.Y.S. 236, 118 Mise. 552. 


Or.—State v. Burke, 269 P. 869, 270 
P. 756, 126 Or. 651 [app dism 49 §.Ct. 
262, 279 U.S. 811, 73 L.Ed. 971]; School 
Dist. No. 45, Multnomah County, Vv. 
Hallock, 169 P. 130, 86 Or. 687. 


Tex.—uvU. S. Fidelity & Guaranty Co. 
v. Henderson County, .(Commn.App.) 
253 S.W. 885 [aff (Civ.App.) 276 Sw. 
208, motion overr (Commn.App.) 276 
S.W. 1119]; Orndorff v. Austin. (Civ. 
App.) 294 S.w. 681; Fennell v. Trinity 
eee se 3 Cement Co., (Civ.App.) 209 


Va.—Chesapeake, etc., R. Co. 
Mizelle, 118 S.B. 241, 136’ Va. 237. 


[a] Employers’ Liability Acts.— 
(1) The decisions of the federal 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ry." The rule is also applied by the federal courts 
in construing a state statute adopted from 
another state;7® but the construction of a state 
statute by the state court of last resort is the 
rule of interpretation within the state for the 
federal courts, although the statute was adopted 
from another state, where it has been differently 
construed.*® That a statute is almost a literal copy 
of an earlier statute of a sister state is persuasive 
evidence of a practical reénactment of the statute 
of the sister state,®° unless it also appears that. earli- 
er statutes substantially similar have also been en- 
acted in other states.8! | The construction of a stat- 
ute adopted from another state is not affected by a 
subsequent amendment of the original statute.S? 


Construction by courts of states other than one 
from which statute adopted. Where the courts of 
the state from which a statute was mainly borrowed 
have not interpreted the statute, the construction 
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presumed to have been adopted.®8 


Construction by nonjudicial bodies. The adoption 
by a state of a part of a federal statute does not 
carry with it the construction placed thereon by 
the interstate commerce commission.’* On the other 
hand it has been held that, where the legislature 
adopts a code which was prepared by commissioners 
of a sister state, but was not adopted by that state, 
the construction placed thereon by the commission- 
ers will be followed by the courts of the adopting 
state.®® 


[§ 628] (2) Limitations or Qualifications of Rule 
—(a) In General. The general rule above stated®* 
is not absolute,*? but is subject to a number of lim- 
itations.** The courts of the adopting state are 
not bound to accept the construction placed on the 
statute by the courts of the state from which it 
was adopted,*® or by the legislature of such state,®® 
and. will not do so if there is any sound reason 
why it should not be followed,®! as where it would 


of similar statutes enacted in other states will be 


courts construing the death provision 
of the federal Employers’ Liability 
Act (U. S. Comp. St. §§ 8657-8665) 
will be adopted by the courts of a 
state in the construction of an act 
thereof patterned after the federal act. 
Murphy v. Province, 240 S.W, 421, 153 
Ark. 240. (2) State Employers’ Lia- 
bility Act having adopted the lan- 
guage of the federal Employers’ Lia- 
bility Act (U. S. Comp. St. §§ 8657— 
8665), it is presumed that the legisla- 
ture adopted such language as previ- 
ously construed by the federal su- 
preme court. Idol v. Louisville & N. 
R. Co., 261 S.W. 878, 203 Ky. 81. (3) 
The controlling language of Code 
(1919) §§ 5791, 5793, having been tak- 
en from the federal Employers’ Lia- 
bility Act (U. S. Comp. St. §§ 8657— 
8665), the Virginia court will adopt 
the construction placed upon apposite 
Janguage by the supreme court of the 
United States. Chesapeake & O. Ry. 
Co. v. Mizelle, 118 S.H. 241, 136 Va. 
237: 3 

[b] Bankruptcy Act.—(1) In view 
of the radical revision in 1914 of the 
Debtor and Creditor Law, in order to 
make it conform as nearly as possible 
to the present Bankruptcy Act (U. S. 
Comp. St. §§ 9585-9656), the court, 
in considering questions arising under 
an assignment for the benefit of credi- 
tors, must be guided to some extent by 
the law and practice in the bankrupt- 
ey court. In re Iroquois Beverage Co., 
195 N.Y.S. 236, 118 Misc. 552: (2) 
The Texas laws on subjects of liabil- 
ity of stockholders of insolvent banks 
having been taken largely from Na- 
tional Banking Act (Comp. St. §§ 9813, 
9816, 9821), the legislature, in adopt- 
ing such national act, also adopted 
construction placed on it by the 
United States suvreme court. Pool v. 
Chapman, (Tex.Commn.App.) 271 S. 
Ww. 427 [rev (Civ.App.) 283 S.W. 762]. 


77. See cases infra this note. 


[a] Federal statutes adopted in 
Philippine Islands.—Reyes v. Topacio, 
44 Philippine 207; Mitsui Kaisha. Vv. 
Hongkong, etc., Bank, 36 Philippine 
27; Merrit v. Philippine Islands, 34 
Philippine 311. i 

78. Chicago, etc., R. Co. v. Stahley, 
11 C.C.A. 88, 62 F. 363. 

79. Chicago, etc., R. Co. v. Stahiey, 
supra. ‘ 

80. Mann vy. Carter, 68 A. 130, 74 
N.H. 345, 15 L.R.A.N.S. 150. 

81. Texas, etc., R. Co. v. Humble, 


21 S.Ct. 526, 181 U.S. 57, 45 L.Ed. 747, 
[aff 38 C.C.A. 502, 97 F. 837]; Smith 


v. Baker, 49 P. 61, 5 Okl. 326. 


82. Smith v. Smith, 115 A. 87, 120 
Me.. 379. 
83. Steagall v. Sloss-Sheffiel4 Steel 


& Iron Co., 87 So. 787, 205 Ala. 100. 


84. Public Service Ry. Co. v. Board 
of Public Utility Com’rs, 80 A. 27, 81 
N.J.Law 363. 


85. Bailey Loan Co. v. Seward, 69 
N.W. 58, 9 S.D. 326. 


86, See supra § 627. 


State v. Olsen, (Utah) 289 P. 


88. Kraus v. Chicago, B. & Q. R. 
Co., 16 F.(2d) 79, 82 [rev 3 F.(2d) 277, 
and cit Cyc]. And see infra text and 
note 92 et seq. 


89. U.S.—Carbonell v. People of 
Porto Rico, 27 F.(2d) 253. 


Ala.—Alabama Fuel & Iron Co. v. 
Denson, 94 So. 311, 208 Ala. 337. S 


Ariz.—Lewis v. State, 256 P. 1048, 
32 Ariz. 182; Phoenix Title, etc., Co. v. 
Old Dominion Co., 253 P. 435, 31 Ariz. 
324, 59 A.L.R. 625. 


Colo.—Davis Iron Works Co. v. 
White, 71 P. 384, 31 Colo. 82; Colorado 
Milling, ete., Co. v. Mitchell, 58 P. 28, 
26 Colo. 284. 


Iowa.—Jamison v. Burton, 48 Iowa 
282. 


Kan.—State v. Chaplain, 166 P. 238, 
101 Kan, 413. 


Ky.—Conner v. Parsley, 234 S.W. 
972, 192 Ky. 827. 

Mass.—Com. y. Hartnett, 3 Gray 
450. 


Mich.—Goodell v. Yezerski, 136 N. 
W. 451, 170 Mich. 578, 40 L.R.A.N.S. 
Die 


Mo.—Pratt v. Miller, 18 S.W. 965, 
109 Mo. 78, 32 Am.S.R. 656; McKenzie 
v. Missouri Stables, (App.) 84 S.W. 
(2a) 136. 


Neb.—Morgan vy. State, 71 N.W. 788, 
51 Neb. 672 (holding that the con- 
struction given the statute in the state 
from which it was adopted is entitled 
to no greater consideration than previ- 
ous decisions of the supreme court 
of the adopting state). 


Nev.—Menteberry v. Gracometto, 
267 P. 49, 51 Neb. 7. 


N.Y.—Rogers v. Atlantic, etc., Co 


107 N.B. 661, 213 N.Y. 246, L.R.A.1916A4 
787, Ann.Cas.1916C 877. 


Or.—Auld vy. Starbard, 173 P. 664, 
89 Or. 284, vs 


Porto Rico.—Diaz v. Porto Rico R., 
etc., Co., 32 Porto Rico 3836; West 
India Oil Co. v. Porto Rico, 26 Porto 
Rico 457; Central Aguirre Co. y. 
Porto Rico, 26 Porto Rico 456; Rus- 
sell v. Porto Rico, 26 Porto Rico 456; 
Crehore v. Porto Rico, 26 Porto Rico 
455; Ensenada v. Porto Rico, 26 Porto’ 
Rico 455; Fortuna v. Porto Rico,:26° 
Porto Rico 454; South Porto Rico, 
ge Co. v. Porto Rico, 26 Porto Rico 


Tenn.—State v. Rimmer, 174 S.W. 
1134, 131 Tenn. 316. ; 


Tex.—Snoddy v. Cage, 5 Tex. 106. 


Wash.—State v. Meath, 147 P. 11, 84 
Wash. 302. 


See In re McKennan’s Estate, 126. 
N.W- 611, 25 S.D. 369, 33 L.R.A.N.S, ‘ 
606 [rev 130 N.W. 33, 25 S.D. 369, 
Ann.Cas.1913D 745 (holding that the» 
courts of one state are not bound by 
the constitutional construetion placed | 
on a law by the courts of the states’ 
from which the law: came, and this 


even if the constitutions are the. 
same). bevel 4 
[a] Reason for limitation.—‘‘Oth- 


erwise we could not avail ourselves of . 
the legislative wisdom of other states, 
without, introducing along with it in-: 
congruous and inharmonious judicial > 
construction.” Jamison v. Burton, 43 
Iowa 282, 286. : 


[b] Rule is merely guide in con-- 
struction, and not conclusive presump- 
tion. In re Waldron’s Estate, 267 P.- 
191, 84 Colo. 1. ; 


[c] Decision of French court of: 
cassation construing a provision of 
the Code Napoléon is not binding au- 
thority on the circuit court of appeals 
as to the construction of a similar pro- 
vision in the Louisiana code. Penn’ 
Bridge Co. v. City of New _ Orleans, 
222 F..787, 138 C.C.A. 191 [cert den 
ens 160, 239 U.S. 639, 60° L.Ed. 


[ad] While construction of similar 
statute of earlier times may have 
weight in construing our own statute, 
the latter should be construed accord- 
ing to the social conditions of its time 
and should not be controlled by the 
construction of the earlier statute, 
Rogers v. Atlantic, ete., Co., 107 N.E.° 
661, 213 N.Y. 246, L.R.A. 1916A 787, 
Ann.Cas.1916C 877 (earlier English! 
statute passed in the thirteenth cen- 
tury). 


90. Slaughter v. Moore, 82 A. 963, 
9 Del.Ch. 350. 


91, Jacobs v. Jacobs, 161 N.W. 525, 
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be inconsistent with the constitution of the adopt- 
ing state,°? or contrary to the spirit and policy of 
its laws,®? or would operate to the prejudice of 
persons accused of crime,** or is regarded as un- 
sound in principle and against the weight of au- 
Such construction will not be applied 
where it is plain that the legislature adopting wm 
had a different intention;°® nor will it prevail over 
a plain and obvious interpretation of the statute,” 
or over a contrary decision previously rendered by 
the highest court of the adopting state construing 
a statute substantially similar, resulting from a 


thority.°® 


136 Minn. “190, L.R.A.1917D (971; 
Palmer v. Farmington, 179 P. 227, 25 
N.M. 145; Chetham-Strode v. Blake, 
~ L425) 1130, 190 NM. 3355 Armijo (Vv. 
Arimijo;\ 13 P: 92,4; N.M. 57; State 
y.. Brunn, 260 P. 990, 145 Wash. 435 
{aff 258 P. 18, 144 Wash. 341]; Ward 
v. Serrell, 3 Alta.L. 1388. 


fal Illustration.—Although a 
statute is copied from that of an- 
other state, construction given it in 
that state is not necessarily control- 
Jing where courts of that state treat 
it as revision of former statute and 
give it restricted operation of such 
former statute. Jacobs v. Jacobs, 161 
N.W. 525, 136 Minn. 190, L.R.A.1917D 
Beets 


92. In re Swearinger, 23 F.Cas.No. 
13,6838, 5 Sawy. 52; Risser v. Hoyt, 
#8 N.W. 611, 53 Mich. 185; Thomp- 
son v. Smith, 227 P. 77, 102 Okl. 150; 
Western Terra Cotta Co. v. Board of 
Education of City of Shawnee, 136 P. 
595, 39 Okl. 716; Hutchinson v. Krue- 
ger, 124 P. 591, 34 OkKl. 23, 41 L.R.A. 
- N.S, 315, Ann.Cas.1914C 98; Ex p. 
Bowes, 127 P. 20, 8 Okl.Cr. 201. 


93. U.S.—Penn Bridge Co. v. New 
Orleans, 222 EH. 737,7 1388 C.ClA. 191 
{eert den 36 S.Ct. 160, 239 U.S. 639, 60 
L.BHd. 481]. 


Ala.—Alabama Fuel, ete., 
Denson, 94 So. 311, 208 ‘Ala. Save 


- Ark.—St. Louis, I. M. & S. Ry. Co. 
v. Freeman, 179 S.W. 648, 120 Ark. 389. 


“ Colo.—Great Western Sugar Co. v. 
¥,. H. Gilcrest Lumber Co., 136 P. 553, 
25 Colo.App. 1. 


- J1l.—Suburban Ice Co. v. Industrial 
Board, 113 N.H. 979, 274 Ill. 6380; Peo. 
w. Griffith, 92 N.E. 318, 245 Tl. 532; 
Rhoads v. Chicago & A. P. Co., 81 N.E. 
STN 22. Wie 328.5 2% L.R.A.N.S. 623, 
10 Ann.Cas. 111 aft 130 Ill.App. 145]; 
Cole v. Peo., 84 Ill. 216; Cohn v. Malo, 
198 Tl.App. 538. 


Iowa.—Jamison v. Burton, 43 Iowa 


Co. v. 


Kan.—State v. Campbell, 85 P. 784, 
73 Kan. 688, 9 Ann.Cas. 1203. 


Mich.—Bliss v. Caille Bros. Co., 113 
N.W. 317, 149 Mich. 601, 12 Ann.Cas. 
513 (holding that the interpretation 
of a statute by the courts of a sister 
state prior to its adoption in Michi- 
gan is binding on the courts of Michi- 
gan, only in so far as it determines 
that the statute must be aided by the 
common law, but the particular rule 
of common law in force in Michigan 
is for its own courts). 


Mo.—McKenzie v. Missouri Stables, 
(App.) 34 S.W.(2d) 136. 


Mont.—Oleson v. Wilson, 52 P; 372, 
20 Moni. 544, 63 Am.S.R. 639. 


N.J.—Clay v. Edwards, 86 A, 548, 
84 NY J.Law 221, 


Ohio.—Phillips v. Braham, 19 Ohio 
N.P.N.S. 229. 


* Okl.—Thompson v. Smith, 227 P. 
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public policy ;°* 


taan.22. 


ferent purposes 


77, 102 Okl. 150; Western Terra Cotta 
Co. v. Board of Education of City of 
Shawnee, 136 P. 595, 39 Okl. 716; 
Hutchinson v. Krueger, 124 P. 591, 34 
Okl. 23, 41 L.R.A.N.S. 315, Ann.Cas. 
1914C 98; Ex p. Bowes, 127 P. 20, 8 
OkK1.€r. 201. 


Tenn.—State v. Rimmer, 174 S.W. 
1134, 181 Tenn. 316; Smith v. Dayton 
Coal, ete., Co., 92 S.W. 62, 115 Tenn. 
543, 4 L.R.A.N.S. 1180. 


Tex.—Edwards Mfg. Co. v. South- 
on Surety -Co., (Civ.App.) 283 S.W. 


[a] Illustrations.—(1) The incor- 
poration into the lien law of Rev. St. 
(1908) §§ 4025, 4026, relating to the 
recording of the contract in limitation 
of liability to subcontractors, is to be 
construed with the entire law and the 
general policy of the state and not 
necessarily in conformity with the de- 
cisions of the state whence the pro- 
wisions were adopted. Great Western 
Sugar Co. v. F, H. Gilcrest Lumber 
Goi, ‘E36 P3553, 25° -ColoAppiek. - -) 
A construction of a New York statute 
validating charitable trusts, which 
was based on the history of. the doc- 
trine relating to such trusts in that 
state, is not binding in the construc- 
tion of a similar Michigan statute, 
where the history had been different, 
even though the Michigan statute was 
adopted after the New York statute 
had been construed. Moore _ v. 
O’Leary, 146 N.W. 661, 180 Mich. 261, 
Hee L.R.A.N.S. 1203, Ann.Cas.1916A 


[b] Statute must be read in pari 
materia with the other provisions of 
the law of the adopting state. Ala- 
bama Fuel & Iron Co. vy. Denson, 94 
So. 311, 208 Ala. 3387. 


94. State v. Brunn, 260 P. 990, 145 
Mae 435 [aff 258 P. 18, 144 Wash, 


95. Kan.—State v. Chaplain, 166 P. 
238, 101 Kan. 413; State v. Campbell, 
85 P. 784, 73 Kan. 688, 9 Ann.Cas. 1208. 


Mont.—State v. Callow, 254 P. 187, 
78 Mont. 308; State v. Stewart, 187 P. 
641, 57 Mont. 144; Deer Lodge ‘County 
v. United States ‘Fidelity & Guaranty 
Co. of Baltimore, Md., 112 P. 1060, 42 
Mont, 315, Ann. Cas. 1912A 1010; Ana- 
conda Div. No. 1 A. O. iol aig Sparrow, 
(4 Re LO 29. Mont. 132, 101 Am.S.R. 
568, 64 ERA. 2 


Neb.—Rhea v. oe 88 N.W. 789, 
N.W. 889, 97 N.W. 1070, 63 Neb. 
461; Morgan v. State, 71 NW. 788, 
Neb. 672 (holding that the con- 
struction of the statute by the courts 
of the state from which it was adopt- 
ed will not be followed where such 
construction is unsatisfactory in rea- 
soning, unsound in principle, and 
against the overwhelming weight of 
authority). 


N.M.—Dow v. 


17 N.M. 357; 
92, 4 N.M, 57. 


Simpson, 132 P. 568, 
Armijo v. Armijo, 13 P. 


,290, 51 Utah 515; 
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different view of some general principle of law or 


and where the courts of the adopt- 


ing state for many years have given their own in- 
terpretation of the adopted statute, the presump- 
tion that the foreign interpretation at variance 
therewith was adopted with the act does not ob- 
So the presumption that the construction 
of the statute was adopted with it does not arise 
and such construction is not controlling where the 
statute differs materially from that of the state 
from which it was adopted, or was enacted for dif- 


and applied to a different subject 


Ohio.—Phillips v. Braham, 19 Ohio 
N.P.N:S,. 229. 


S.D.—Pierson v. Minnehaha County, 
128 N.W. 616, 26 S.D. 462, Ann.Cas. 
1913B 386. 


Utah.—State v. De Weese, 172 P. 
State v. Mortensen, 
$3) 202. O80) aonb taro las 


“This court will not blindly follow 
the construction given a particular 
statute by the court of a state from 
which we borrowed it, when the de- 
cision does not appeal to us as found- 
ed on right reasoning.” Anaconda 
Div. No. 1 A. O. H. v. Sparrow, 74 P. 
19%, 29° Mont. “132, 1355 10, AmiS ons 
563, 64 L.R.A. 128. 


96. banc v. Fletcher, 182 P. 1438, 
93 Or. 43. 


97. Territory v.,Chong Chak Lai, 
19 Hawaii 437; Pratt v. Miller, 18 
S.W. 965, 109 Mo. 78, 32 Am.S.R. 656; 
McKenzie v. Missouri Stables, (Mo. 
App.) 34 S.W.(2d) 136; Public Serv- 
ice R. Co.. v. Public Utility Com’rs, 
80 A. 27, 81 N.J.Law 3638; Diaz v. 
oe Rico R., etc., Co., 32 Porto Rico 


“We do not think that this rule is 
applicable with full force here, since 
it is clear that to adopt the construc- 
tion of the New York courts requires 
a twisting of the natural sense of the 
language of our act from its plain 
import.” noes v. Edwards, (N.J.) 
SIAL AS Gsa3 7 


98. Sutton v. Heinzle, 116 P. 614, 
85 Kan. 332, 34 L.R.A.N.S. 239 [den 
reh 115 P. 560, 84 Kan, 756, 34 L.R.A. 
N.S. 238]. 


99. State v. Chaplain, 166 P. 238, 
101 Kan. 413. To same effect Con- 
sumers’ Gas & Fuel Co. v. Erwin, 
(Tex.Civ.App.) 243 S.W. 500. 


1. U.S.—Copper Queen Consol. 
Min. Co. v. Arizona Territorial Bd. of 
Equalization, 27 S.Ct. 695, 206 U.S. 
474, 51 L.Ed. 1143 [aff 84 P. 5113;.9 
Ariz. 383]; Stutsman County v. Wal- 
lace, 12 S.Ct. 227, 142 U.S. 293, 35 I. 
Ed. 1018; New York Alaska Gold 
Dredging Co. v. se es ae ae ae (2a) 
199; Sekinoff v. U. S., 283 F 


Ala.—Howells Min. Co. v. seas 42 
So, 448, 148 Ala. 535. 


Conn.—State v. Lanyon, 76 A. 1095, 
88 Conn, 449, 


Nev.—Kirman v. Powning, 
834, 25 Nev. 378, 61 P. 1090. 


N.J.—State v. Mandeville, 98 A. 398 
[aff 96 A. 398, 88 N.J.Law 4181; Pub- 
lic Service Ry. Co..v. Board of Public 
Seabes Com’rs, 80 A, 27, 81 N.J.Law 


GORE: 


Ohio.—Wheeling, etc., R. Co. v. Ter- 
minal Co., 14 Oh.Cir. CtN. S. 321. 


Or.—Board of Directors of Medford 
aS Dist. v. Hill, 190 P. 957, 96 Or. 


Porto Rico.—West India Oil Co. v. 


‘ For later cases, developments and changes in the law see Annotations, same title and section number. 


_matter.? 
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But unimportant differences between the 
two statutes will not affect the application of the 
rule;* and, although the wording is not precisely 
the same, the same interpretation, where possible, 
will be given to the words used. The general rule 
of construction does not apply where the judicial 
construction of the statute in the state where first 
enacted was not known at the time of its adoption 
in the other state, or had not been so long estab- 
lished that it reasonably might have been known,® 
nor where other jurisdictions having the identical 
or substantially the same provision had given the 
language a different construction prior to the adop- 
tion in question;® and where a statute has been 
changed from that of the state where it originated, 
and has been enacted in a form more closely resem- 
bling the statutes of other states on the subject, the 
construction given by the courts of such other states 
should govern,’ especially where the interpretation 
given to the statute by the courts of the original 
state stands practically alone.S Moreover the rule 
will not apply unless the language of the act has 
acquired a settled meaning and definite application 
in the courts of the foreign jurisdiction,® and mere 
usage or practice under the act is not presumed to 
be adopted.t° It has also been held that the con- 


Porto Rico, 26 Porto Rico 457; Cen- 
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OkI.—Thompson v. Smith, 227 P. 77, 
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struction of the courts of the foreign jurisdiction 
should not be adopted, unless inescapable, when it 
has not met with popular approval in that jurisdie- 
tion.11~ The rule does not require the courts of 
the adopting state to adopt the decision of the 
courts of the state where the statute originated as 
to the constitutionality of the statute.12 


Construction by courts of other states adopting 
same statutes. The courts of a state adopting a 
statute are not bound by the construction placed 
thereon by other states which had also adopted it.13 


Construction by intermediate or inferior court. 
The construction of: an adopted statute must be 
that of the highest court of the state from which 
it was adopted,!* and the decision of an interme- 
diate court of appeals is not binding.?® 


In construing uniform statutes weight should be 
given to decisions of courts in other jurisdictions 
construing the same provisions.1® On the other 
hand it has been held that statutes designed to be 
uniformly adopted by the different states should 
have recognition to the exclusion of any inconsist- 
ent doctrine in any of the states enacting them,17 
unless necessary to clear obscurity or doubt.18 ; 


[§ 629] (b) Construction by Courts of Original 


Bank of Sun Prairie v. Weffald, 227 


tral Aguirre Co. v. Porto Rico, 26 Por- 
to Rico 456; Russell v. Porto Rico, 26 
Porto Rico 456; Crehore v. Porto 
Rico, 26 Porto Rico 455; Ensenada v. 
Porto Rico, 26 Porto Rico 455; For- 
tuna v. Porto Rico, 26 Porto Rico 454; 
South Porto Rico Sugar Co. v. Porto 
Rico, 26 Porto Rico 446. 


Wash.—Whittlesey v. City of Seat- 
tle, 163 P. 198, 94 Wash. 645, L.R.A. 
1917D 1084. 


N.S.—Rex v. Minor, 53 N.S. 551. 


[a] Illustration.—W here code 
committee and commissioner, in 
adopting Georgia statute giving lien 
to attorney on personalty or realty, 
omitted reference to realty, the con- 
struction given the Georgia statute by 
courts of that state cannot be fol- 
lowed. Hale v. Tyson, 79 So. 499, 202 
Ala, 107. 


2. In re Pacific Telephone & Tele- 
graph Co., 38 F.(2d) 833. 


3. U.S.—Willis v. Eastern Trust, 
etc., Co., 18 S.Ct. 347, 169 U.S. 295, 42 
L.Ed. 752. 


Cal.—Hartford Accident, etc., Co. v. 
Industrial Accident Commission, 183 
P. 234, 41 Cal.App. 543. 


Idaho.—Griffiths v. Montandon, 39 
P. 548, 4 Idaho 377. 


Ill.—Rigg v. Wilton, 13 Ill. 15, 54 
Am.D. 419. 


Mo.—State v. Miles, 109 S.W. 614; 
State v. Miles, 109 S.W. 613; State v. 
Miles, 109 S.W. 595, 210 Mo. 127. 


[a] Changes in punctuation made 
in. printing the statute in the adopting 
state will not affect the rule. Grif- 
fiths v. Montandon, 39 P. 548, 4 Idaho 
Ode 


4 Schmidt v. O. K. Baking Co., 
96 A. 963, 90 Conn. 217. 


5. Smith v. Baker, 49 P. 61, 5 Okl. 
26. 


.6 Kan.—Sutton v. Heinzle, 116 P. 
614, 85 Kan. 332, 333, 34 L.R.A.N.S. 
239 [den reh 115 P. 560, 84 Kan. 756, 
34 L.R.A.N.S. 238, and quot Cyc]; 
State v. Campbell, 85 P. 784,738 Kan. 
688, 9 L.R.A.N.S. 533. 


102 Okl. 150; Western Terra Cotta Co. 
v. Board of Education of City of 
Shawnee, 1386 P. 595, 39 Okl. 716; 
Hutchinson v. Krueger, 124 P. 591, 34 
Okl. 23, 41 L.R.A.N.S. 315, Ann.Cas. 
1914C 98; Smith v. Baker, 49 P. 61, 5 
OkKIS-3265) ix pp.) Bowes, 127 P. 203578 
Okl.Cr. 201. 


Utah.—Conlam v. Doull, 9 P. 568, 4 
Utahe26 Tn latk- 0 S.Ct: 253,133. U.S. 
216, 33 L.Ed.-596]. 


Wash.—Spokane Mfg. etc., Co. v. 
McChesney, 21 P. 198, 1 Wash. 609. 


Wyo.—Coad v. Cowhick, 63 P. 584, 
9 Wyo. 316, 87 Am.S.R. 953. 


[a] Court of jurisdiction in ques- 
tion. will in such case adopt that con- 
struction which it regards as most 
reasonable.—See cases supra _ this 
note. 


7. Peo. v. Godding, 136 P. 1011, 55 
Colo. 579. 


8. Peo. v. Godding, supra. 


9. McKenzie v. Missouri Stables, 
(Mo.App.) 34 S.W.(2da) 136. 
16. Gray v. Askew, 3 Ohio 466; 


Delfelder v. Farmers’ State Bank of 
Riverton, 269 P. 418, 270 P. 1081, 38 
Wyo. 481. 

11. McKenzie v. Missouri Stables, 
(Mo.App.) 34 S.W.(2d) 136. 

12. Boyd vy. C. L. Ritter Lumber 
Co., (Va.) 89 S.E. 273. 


13. Stewart v. Stewart, 249 P. 197, 
199 Cal. 318. 


[a] Thus the fact that other states 
deriving or immediately adopting 
their laws from Spain and Mexico 
adopted a different interpretation of 
those laws and statutes based there- 
on, relative to wife’s interest in com- 
munity property, is not controlling. 
Stewart v. Stewart, 249 P. 197, 199 
Cal. 318. 

14. Smith v. Baker, 49 P. 61, 5 Okl. 
326. And see cases supra § 627 notes 
66, 67. 

15. Given v. Owen, 175 P. 345, 73 
Okl, 146. 

16. Forgan v. Smedal, (Wis.) 234 
N.W. 896; Farmers’ & Merchants’ 


N.W. 234, 200 Wis. 5. 


[a] In New Jersey, under the pro- 
visions of the Uniform Sales Act, the 
court may resort to decisions in 
states which have adopted the act, to 
determine the meaning of “F. O. B., 
Factory.” Richter v. Zoccoli, 150 A. 
1, 8 N.J.Misc. 289. 


[b] In Utah it has been held that 
the Uniform Sales Act will be con- 
strued in accordance with the con- 
struction placed thereon by the court 
of last resort of any state in which 
the act is in force, in view of Comp. 
L. (1917) § 5183, providing that the 
act shall be so interpreted as to ef- 
fectuate its general purpose to make 
uniform the laws of those _ states 
which enact it. Stewart v. Hansen, 
218 P. 959, 62 Utah 281, 44 A.L.R. 340. 


17. In re Marcuse & Co., 281 F. 928 
[cert granted sub nom. Giles v. Vette, 
43 S.Ct. 14, 260 U.S. 712, 67 L.Ed. 476. 
and decree affirmed 44 S.Ct. 157, 263 
U.S. 558, 68 L.Ed. 441 (Uniform Part-' 
nership Act); Howth v. J. I. Case’ 
Threshing Mach. Co., (Tex.Civ.App.) 
280 S.W. 238 [writ of error den 293: 
S.W. 800, 116 Tex. 434]. 


{a] Court will not presume that 
legislature, in adopting Negotiable 
Instruments Act, intended to adopt 
prior conflicting constructions of sim-, 
jlar provisions thereof by courts of 
other states. Howth v. J. I. Case 
Threshing Mach. Co., (Tex.Civ.App.) 
280 S.W. 238 [error den 293 S.W. 800, 
116 Tex. 434]. 


18. Union Trust Co. v. McGinty, 98 
N.E. 679, 212 Mass. 205, Ann.Cas.1913¢C 
525. 


[a] Negotiable Instruments Act 
adopted from other states and from 
the United Sttates statutes should be 
so construed as to promote uniform- 
ity and certainty in the law through- 
out the country, words being given 
their natural and ordinary meaning, 
and the meaning of the act being ad- 
hered to as closely as possible with- 
out reference to the previous laws of 
this state, unless necessary to clear 
obscurity or doubt. Union Trust Co. 
v. McGinty, 98 N.E. 679, 212 Mass. 
205, Ann.Cas.1918C 525. 
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State after Adoption. It is the construction of the 
statute which prevailed in the original state at the 
time of its adoption by the other state that is pre- 
sumed to follow the statute, and subsequent deci- 
sions have no controlling effect on the adopting 
state,!® although they may be strongly persuasive,”° 
and will be followed where they are considered to 
give true force and effect to the statute, and the 
judicial construction existing where the statute was 
adopted was not well-known, definite, and settled, 
nor its application uniform.?! But a construction 
of a statute after its adoption is not even persuasive 
where in conflict with the Boteled law of the ape 
ing state.?? 


Reénactment after repeal of adopted statute. 
Where a state adopts a statute from a sister state, 
and later repeals it, but subsequently reénacts it, 
the reénactment does not imply acceptance of the 
construction placed on the original statute by the 
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19. U.S.—Hardenbergh v. Ray, 14, preme Court of the State of Missouri 
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[§§ 629-631 


courts of the sister state during the interval be- 
tween its repeal and reénactment.?* 


[§ 630] 8. Construction as Mandatory or Direc- 
tory?‘—a. In General. A mandatory provision in 
a statute is one, the omission to follow which ren- 
ders the proceeding to which it relates illegal and 
void,’® while a directory provision is one the ob- 
servance of which is not necessary to the validity 
of the proceeding ;*° and a statute may be manda- 
tory in some respects, and directory in others.?* 


[§ 631] b. Determination of Character of Provi- 
sions—(1) General Rules. There is no universal 
rule or absolute test by which directory provisions 
in a statute may in all cireumstances be distinguished 
from those which are mandatory,?® but in the de- 
termination of this question, as of every other ques- 
tion of statutory construction,?® the prime object 
is to ascertain the legislative intent,?° from a con- 
sideration of the entire statute, its nature, its ob- 


waii 608, 615 [quot Cyc]. 


S.CtH305, 151°U.S, 1225138 L..Bds:93' [att 
83 F. 812, 13 Sawy. 158]; Stutsman 
County v. Wallace, 12 S.Ct. 227, 142 
U.S. 293, 385 L.Ed. 1018; New York 
Alaska Gold Dredging Co. v. Wal- 
bridge, 38 F.(2d) 199; Mercantile 
Trust Co. v. Olsan, 292 F. 49 


Ala.—Jett v. Turner, 110 So. 702, 
215 Ala, 352. ; 


Ariz.—Blias v. Territory, 76 P. 605, 
9 Ariz. 1. 


Ark:—Mcellroy v. Fugitt, 33 S.W. 
CO) TLS AS? CArK SMOLT, ile. ASTER: 
£2235; Poe v. Poe, 188 S.W. 1190, 125 
Ark. 391. 


Colo.—Germania LL. Ins. Co. v. 
Ross-Lewin, 51 P. 488, 24 Colo. 43, 65 
ArmiS IR: 215. 


‘Tll.— Wilcox v. Bierd, 162 N.E. 170, 
330 Ill. 571. 


+: Mich.—Goodell v. Yezerski, 136 N. 
W: 451, 170 Mich. 578, 40 L.R.A.N.S. 
516. 


“Neb. —Myers v. McGavock, 58 N.W. 
522, '39 Neéb. 848, 42 Am.S.R. 627. 


“@Okl.—Given v. Owen, 175 P. 345, 73 
Okl. 146; Wheeler v. City of Musko- 
gee, 151 ae 635, 51 Okl. 48; Barnes v. 
Lynch, 59 P. 995, 9 Okl. 11, 156. ~ 


* Porto Rico.—Quinones v. Perez, 32 
Porto Rico 442 (decisions of supreme 
court of Spain since change of sov- 
ereignty in Porto Rico). 


Utah.—Grieve v. Howard, 
423, 54 Utah 225. 


Vt.—Gilman v. Central Vermont 
Ry. iCo.;) 07 - Av 5122, -98=Vt. °340,' 16 
A.L.R. 1102. 


Wyo.—Wyoming Coal Min. Co. v. 
State, 87 P. 337, 984, 15 Wyo. 97, 123 
Am.S.R. 1014. 


And see infra text and note 23. 


“The construction that may have 
been placed upon it by decisions of 
the supreme court of that jurisdic- 
tion after its adoption by us would 
have no greater weight with us than 
the construction placed upon similar 
statutes by the supreme courts of 
other jurisdictions.” Elias v. Terri- 
COL Ou a CUD) o ATIZ. Lb, 


20. Hardenbergh v. Ray, 14 S.Ct. 
305, 151 U.S. 112, 38 L.Ed. 93 [aff 33 FB. 
812, 18 Sawy. 158]; Olivieri v. Biaggi, 
17 Porto Rico 676; Wyoming Coal 
Min. Co. v. State, 87 P. 3387, 984, 15 
Wyo. 97. 


“The construction which the Su- 


180 P. 


has thus given to its statute since its 
first adoption thereof by Oregon does 
not have the same controlling effect 
it would have if the decisions had 
been rendered before such adoption, 
still, they are strongly persuasive of 
the proper interpretation of the act.” 
Hardenbergh v. Ray, 14 S.Ct. 305, 151 
U-Sya2; 128; 38 L.Ed. 93\-faff) 33. H. 
812, 18 Sawy. 158]. 


21. Pratt v. Miller, 18 S.W. 965, 
109 Mo. 78, 32 Am.S.R.-656 (adopting 
a later construction of the English 
courts on an English statute in 
preference to that obtaining at the 
time of the adoption of the statute in 
Missouri). 


22. Marx v. Hefner, 149 P. 207, 46 
Okl. 4538, Ann.Cas.1917B 656. 


23. Colver v. Mcinturff, 
908, 112 Kan. 604. 


24. Construction of statutes relat- 
ing to particular subjects see cross 
references supra p 501. 


25. Alaska.—Terr. v. Canvassing 
Bad., 5 Alaska 602, 615 [quot Cyc]. 


Cal.—Oakland Paving Co. y. Hilton, 
LLP. 3,)18)7)69° Cal, 479. é 


Hawaii—Maui v. Do Rego, 24 Ha- 
waii 608, 615 [quot Cyc]; Bobkoff v. 
Eee 24 Hawaii 447, 451 [eit 

ye]. 


Md.—Bond v. City of Baltimore, 84 
A. 258, 118 Md. 159. 


Mo.—State ex rel. Ellis v. Brown, 
33 S.W.(2d) 104. 


Neb.—In re Davis, 144 N.W. 245, 
94 Neb. 662; In re Thompson, 144 N. 
W. 2438, 94 Neb. 658. 


N.Y.—Peo. ex -rel. Lawton vy. Snell, 
TAL NB. 50311216. NoY. 527,..Ann.Gas; 
1947D 222. 


Ohio.—State v. Barnell, 142 N.R. 
611, 613, 109 OhioSt. 246 [cit Cye]; 
State v. Hale, 156 N.B. 22i, 24 Ohio 
App. 166; Matter of Bostwick,. 21 
OhioN.P.N.S. 241, 245 [cit Cyc]. 


Or.—State v. Siemens, 133 P. 1173, 
68 Or. 1. 


Pa.—Deibert. v. Rhodes, 140 A. 515, 


212 P. 88, 


eae Pa. 550; Paine v. Fesco, 1 Pa.Co. 
26. Alaska.—Terr. v. Canvassing 


Bd., 5 Alaska 602, 615 [quot Cyc]. 


Cal.—Qakland Paving Co. v. Hilt 
11 P. 3, 69 Cal. 479.” sane 


Hawaiii—Maui v. Do Rego, 24 Ha- 


Ky.—Jones v. Steele, 275 S.W. 790, 
210 Ky. 205; McCreary v. Speer, 162 
Sow 22299) 256. iy, USS Viarnevivevs 
Justice, 6 S.W. 457, 86 Ky. 596. 


Md.—Bond v. Baltimore, 84 A. 258, 
118 Md. 159. 


Mo.—State ex rel. Ellis v. Brown, 
33 S.W.(2d) 104. 


Neb.—In re Davis, 144 N.W. 245, 94 
Neb. 662; In re Thompson, 144 N.W. 
243, 94 Neb. 658. 


Ohio.—State v. Barnell, 142 N.E. 
611, 618, 109 OhioSt. 246 [cit Cye]; 
Stem v. Cincinnati, 6 OhioN.P. 15, 9 
OhioS.&C.P.45; Matter of Bostwick, 
21 OhioN.P.N.S. 241, 245 [cit Cyc]. 


Okl.—Enid v. Champlin Refining 
Co., 240 P. 604, 112 Okl. 168. 


Or.—State v. Siemens, 133 P. 1173, 


OS O Fak, 


Pa.—Deibert v. Rhodes, 140 A. 515, 
= Pa. 550; Paine v. Fesco, 1 Pa.Co. 
562. . 


27. Carrier v. Comstock, 159 S.W. 
1097, 108 Ark. 515; Hocking Power 
Co. v. Harrison. 153 N.E. 155, 20 Ohio 
App. 135; Deibert v. Rhodes, 140 A. 
515, 291° Par 550. 


28. Board of Education of Jeffer- 
son County v. State, 131 So. 239, 222 


Ala. 70; Alabama Pine Co. v. Mer- 
chants’, etc., Bank, 109 So. 358, 215 
Ala. 66; Davis v. Board of Education 


of Beaufort County, 119 S.E. 372, 186 
N.C. 227; Spruill v. Davenport, 100 
S.E. 527, 178 N.C. 364. 


29. See supra §§ 568—576. 


30. Ala.—Alabama Pine Co. v. Mer- 
chants’, etc., Bank, 109 So. 858, 215 
Ala. 66. 


Alaska.—Terr. v. Canvassing Bd., 5 
Alaska 602, 616 [quot Cye]. 


Cal.—Peo. v. San Bernardino High 
Spi Dist., 216 P. 959, 62 Cal.App: 


Hawaii.—Maui v. Do Rego, 24 Ha- 
waii 608, 615 [quot Cyc]. 


Ill.—Peo. v. Miller, 145 N.E. 685, 
814 Ill. 474; Peo. v. Graham, 108 N.E. 
699, 267 nb 426, Ann.Cas.1916C 391 
[att 187 Ill.App. 599]. 


Ky.—Board of Education of Jeffer- 
son County v. Liter, 138 S.W.(2da) 516, 
227 Ky. 493. 


Me.—Goodrich v. Soule, 110 A. 
119 Me. 280. ee 


Md.—Bond v. City of Baltimore, 84 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ject, and the consequences that would result from 
construing it one way or the other,?! or from such 
statute in connection with other related statutes ;?2 
and the determination does not depend on the form 
Words of permissive character 
may be given a mandatory significance to effect the 
legislative intent,?4 and when the terms of a stat- 
ute are such that they cannot be made effective to 
the extent of giving each and all of them some rea- 
sonable operation, without construing the statute 
as mandatory, such construction should be given;** 
but the power to construe a statute permissive in 


of the statute.33 


A. 258, 118 Md. 159. 


Nev.—State v. Wichman, 279 P. 937, 
52 Nev. 17. 


N.Y.—Bass v. Board of Trustees of 
Village of Northville, 285 N.Y.S. 250, 
226 App.Div. 165. 


Okl.—Missouri Pac. R. Co. v. Mc- 
Intosh, 218 P. 693, 92 Okl. 153. 


Pa.—Deibert v. Rhodes, 140 A. 515, 
291 Pa. 550, 554 [quot Cyc]. 


Philippine.—In re Guarina, 24 Phil- 
ippine 37. 


Tex.—Burton v. McGuire, (Civ. 
App.) 3 S.W.(2d) 576; Kansas City, 
M. & O. Ry. Co. of Texas v. Rochester 
Independent School Dist., (Civ.App.) 
292 S.W. 964. 


Eng.—Simpson v. Atty.-Gen., [1903] 
A. GC. 476; Canadian-Pacific Railway 
v. Parke, [1899] A.C. 535. 


Can.—Hydro-Electric Co. v. Water, 
etce., Co., 45 Can.S.C. 585; Canadian 
Pac. R. Co. v. Rex, 38 Can.S.C. 137. 


Ont.—Rex v. McDevitt, 12 Ont.W.N. 
71, 39 Ont.L. 138. 


And see cases infra notes 31, 32. 


31. U.S.—Hatch v. Ferguson, 68 
me. 43°°15 6C.C.A. 201; 33 ERA. 759. 


Ala.—Board of Education of Jeffer- 
son County v. State, 131 So. 239, 222 
Ala. 70; Alabama Pine Co. v. Mer- 
chants’, etc., Bank, 109 So. 358, 215 
Ala. 66; Citizens’ Bank & Security 
Co. v. Commissioners’ Court of De 
Kalb County, 96 So. 778, 209 Ala. 646. 


Alaska.—Terr. v. Canvassing Bd., 
5 Alaska 602, 615 [quot Cyc]. 


Ark.—Phillips v. State, 258 S.W. 
403, 162 Ark. 541; State v. Grace, 136 
S.W. 670, 98 Ark. 505. 


Cal.—East Bay Municipal Utility 
Mict..c2 18 Pi 43,7091Caly 6005 .-tn) re 
Seick, 189 P. 314, 46 Cal.App. 363. 


Hawaii.—Maui v. Do Rego, 24 Ha- 
waii 608, 615 [quot Cyc]. 


Tll.—Blattner v. Dietz, 143 N.E. 92, 
311 Ill. 445; Peo. v. Chicago, B. & Q. 
R. Co., 125 N.E. 310, 290 Ill. 327. 


Jowa.—State v. Hanson, 231 N.W. 
428. 

Ky.—Davidson v. Board of Educa- 
tion of City of Pikeville, 7 S.W.(2d) 
1056,- 225° Ky. 165; Hays’ EX Xo ve 
Burns, 288 S.W. 764, 216 Ky. 827. 


Md.—Upshur v. Baltimore City, 51 
A. 953, 94 Md. 743. 


Minn.—Rambeck v. La Bree, 194 
N.W. 643, 156 Minn. 310. 


Miss.—Koch v. Bridges, 45 Miss. 
247 (holding that to say that a stat- 
ute is ‘“directory’’ approaches so near 
legislative discretion that this rule of 
construction ought to be applied by 
the courts with reluctance, and only 
in extraordinary cases, where great 
public mischiefs would otherwise oc- 
cur). 

Mo.—State ex rel. Ellis v. Brown, 33 


| 291 Pa. 550, 554 [quot Cyc]; 


STATUTES 


S.W.(2d) 104; State v. Bird, 244 S.w. 
938, 295 Mo. 344. 
Stare v. Bradley, 7 Nev. 


N.Y.—Wuesthoff v. Germania L. 
Ins. Co.,; 14 N-E, 811; 107 'N.Y.-580; 


N.C.—Davis v. Board of Education 
of Beaufort County, 119 S.H. 372, 186 
N.C. 227; Spruill v. Davenport, 100 
S.E. 527, 178 N.C. 864. 


N.D.—State v. Barry, 103 N.W. 637, 
14 N.D. 316. % 


Ohio.—State v. Barnell, 142 N.E. 
611, 613, 109. OhioSt. 246 [cit Cyc]; 
Devine v. State, 186 N.E. 922, 105 Ohio 
St. 288; State v. Preble County, 4 
OhioN P. 180, 6 OhioS.&C.P. 228; State 
v. Defiance County, 1 OhioS.&C.P. 584, 
7 OhioN.P. 239, 32 CincL.Bul. 88; Mat- 
ter of Bostwick, 21 OhioN.P.N.S. 241, 
245 [eit Cyc]. 

Okl1.—City of Enid v. Champlin Re- 
fining Co., 240 P. 604, 112 Okl. 168. 


Pa.—Deibert v. Rhodes, 140 A. 515, 
In re 
McQuiston’s Adoption, 86 A. 205, 238 


Pa. 304; Carbaugh v. Sanders, 13 Pa. 
Super. 361; Greff v. Felix, 24 Pa.Co. 
657. 


Wyo.—Allen vy. Lewis, 177 P. 433, 26 
Wyo. 85. 


Eng.—Montreal Street R. v. Nor- 
mandin, [1917] A.C. 170; Re Newport 
Bridge, 2 E.&E. 377, 105 E.C.L. 377, 
121 Reprint 142. 


Man.—Breckman v. 
Man. 1. 


Ont.—McFarlane v. Miller, 26 Ont. 
16. 


Coldwell, 24 


“The whole surroundings, the pur- 
poses of the enactment, the ends to be 
accomplished, the.consequences that 
may result from one meaning rather 
than another, and the cardinal rule 
that seemingly incongruous provi- 
sions shall be made to harmonize 
rather than conflict - must all be 
considered in determining whether 
particular words shall have a manda- 


'tory or a directory effect ascribed to 


them.” Upshur vy. Baltimore City, 51 
A. 953, 94 Md. 743, 757. 


[a] Where end can be accom- 
plished, although directions of stat- 
ute are not complied with, directions 
are considered directory and not man- 
datory. Felts v. Edwards, ‘204 S.W. 
145, 181 Ky. 287. 


32. Peo. v. San Bernardino High 
School Dist.,, 216 P. 959, 62 Cal.App. 
67. 


Construing together statutes in pari 
materia see supra §§ 620-623. 


33. Alaska.—Terr. v. Canvassing 
Bd., 5 Alaska 602, 615 [quot Cyc]. 


Hawaii.—Maui v. Do Rego, 24 Ha- 
waii 608, 615 [quot Cyc]. 

Ill.— Blattner v. Dietz, 143 N.E. 92, 
311 Ill. 445. 

Mass.—Rutter v. 


White, 90 N.E. 
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form as mandatory should be exercised with relue- 
tance, and only where the clear intent, as shown 
by the context, demands such’ construction.?% 
the other hand, the language of a statute, however 
mandatory in form, may be deemed directory when- 
ever legislative purpose can 
by such construction,’* and the legislative intent 
does not require a mandatory construction;*® but 
the construction of mandatory words as directory 
should not be lightly adopted, and never where it 
would in fact make a new law instead of that passed 
by the legislature.®® 


On - 


best be carried out 


In the application of sub- 


401, 204 Mass. 59. 


Ohio.—Matter of Bostwick, 21 Ohio 
N.P.N.S. 241, 245 [cit Cyc]. 


Pa.—Deibert v. Rhodes, 140 A. 515; 
291 Pa. 550, 554 [quot Cyc]. 


_ Utah.—Deseret Sav. Bank v. Fran- 
cis, 217 P. 1114, 62 Utah 85; Eccles 
Lumber Co. v. Martin, 87 P. 713, 31 
Utah 241. 


[a] Presumption, however, is that 
words are used in their ordinary 
sense, and if a different interpretation 
is sought it must rest on something 
in the character of the legislation or 
context. Deseret Sav. Bank v. Fran- 
cis, 217 P. 1114, 62 Utah 85. 


34. Conecut County v. Carter, 126 
So. 132, 220 Ala. 668; Captain Charles 
V. Gridley Camp No. 104 v. Board of 
Sup’rs of Butte County, 277 P. 500, 98 
Cal.App. 585; County of Los Angeles, 
222 P. 153, 64 Cal.App. 290; Jordan v. 
Smith, 242 N.Y.S. 142, 187 Mise. 341 
[aff 173 N.E. 877, 254 N.Y. 585]; Apol- 
ioe Buponen v. Clepper, 44 Pa.Super. 


Use of word “may” see infra § 635. 


35. Territory v. Canvassing Board, 
5 Alaska 602. 


36. Farmers’ Development Co. v. 
Rayado Land & Irrigation Co., 213 P. 
202, 28 N.M. 357. 


37. Valley Bank v. Malcolm, 204 P. 
207, 23 Ariz. 395; Peo.-v..San Ber- 
nardino High School Dist., 216 P. 959, 
62 Cal.App. 67; In re McQuiston’s 
Adoption, 86 A. 205, 238 Pa. 304; La- 
course v. McLellan, (Sask.) [1929] 3 
Doma. R. 732 : 


[a] Whatever is within ascertained 
intention of legislature is as much a 
part of a statute as are written words 
therein. contained, and if the intent 
conflict with the literal meaning, es- 
pecially where the rights of the pub- 
lic are involved, words of command 
may be construed as permissive:-or as 
carrying discretionary powers. Peo. 
v. San Bernardino High School Dist., 
216 P. 959, 62 Cal.App. 67. 


[b] Where interpretation of act az 
mandatory would seriously impair its 
purpose, while its construction as 
simply directory would preserve its 
efficiency, the latter construction pre- 
vails.. In re McQuiston’s Adoption, 86 
A. 205, 238 Pa. 304. ; 


[ec] Where injustice or inconveni- 
ence would be imposed on individuals 
by construing statute as mandatory, 
a statute directing performance of 
public duty in imperative terms may 
be construed as merely directory. La- 
course v. McLellan & De Graw (Sask.) 
[1929] 8 Dom.L.R. 73. 


Use of word “must” or “shall” see 
infra § 635. ‘ 

38. Overland Co. v. Utter, 257 P. 
480, 44 Idaho 385. 

39. Bowman v. Blyth, 7 E.&B. 47, 
90 E.C.L. 47, 119 Reprint 1165; Re 
Rowland, 22 Ont.L, 418. ; 
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sidiary rules for the determination of the legisla- 
tive intent in this respect there is no small confu- 
- sion in the decisions,#°? but certain principles have 
Whether a stat- 
ute is mandatory or directory depends on whether 
the thing directed to be done is of the essence of 
the thing required, or is a mere matter of form.*? 
Accordingly, when a particular provision of a stat- 
ute relates to some immaterial matter, as to which 
compliance with the- statute is a matter of conven- 
ience rather than substance,*? or where the direc- 
tions of a statute are given merely with a view to 
the proper, orderly, and prompt conduct of busi- 
ness,** it is generally regarded as directory, unless 


been recognized as established.*? 


40. Koch v. Bridges, 45 Miss. 247. 


41. See infra text and note 42 et 
seq. And see infra § 632 et seq. 


42. Conn.—Spencer’s Appeal, 61 A. 
1010, 78 Conn. 301; Gallup v. Smith, 
22 A. 334, 59 Conn. 354. 

Okl.—Enid vy. Champlin Refining 
Co., 240 P. 604, 112 Okl. 168. 

Or.—Stevens v. Ti’lamook County, 
273 P. 716, 128 Or. 339; State v. Koz- 
er; 22% ©. 827, 108 Or. 550: 

Pa.—Deibert v. Rhodes, 140 A. 515, 
291 Pa. 550; In re Norwegian St., 81 
Pa. 349; Apollo Borough v. Clepper, 
44 Pa.Super. 396; Paine v. Fesco, 1 
Pa.Co. 562. 

Eng.—Rex v. Loxdale, 1 Burr. 445, 
97 Reprint 394. 


And see cases infra note 43 et seq. 


[a] Leading case.—Rex v. Loxdale, 
1 Burr. 445, 97 Reprint 394. 

43. Ala.—Board of Education of 
Jefferson County v. State, 131 So. 239, 
222 Ala. 70; Alabama Pine Co. v. Mer- 
chants’ & Farmers’ Bank of Aliceville, 
109 So. 358, 215 Ala. 66. 


Alaska.—Terr. v. Canvassing Bd,, 5 
Alaska 602, 615 [quot Cyc]. 

Cal.—Peo. v. Weller, 11 Cal. 49, 70 
Am.D. 754; Peo. v. Butler, 129 P. 600, 
20 Cal.App. 379. 

Conn.—Spencer’s Appeal, 61 A. 1010, 
78 Conn. 301; Gallup v. Smith, 22 A. 
334, 59 Conn. 354, 12 L.R.A. 353; Colt 
v. Eves, 12 Conn. 243. 

Fla.—Reid v. Southern Develop- 
ment Co., 42 So. 206, 52 Fla. 595. 


Miss.—Koch v. Bridges, 45 Miss 
247. 

Mo.—State ex rel. Ellis v. Brown, 33 
S.W.(2d) 104. 


. 


Neb.—Hurford v. Omaha, 4 Neb. 
336. 

N.Y.—Peo. v. Schermerhorn, 19 
Barb. 540. 


Ohio.—Matter of Bostwick, 21 Ohio 
N.P.N.S..241, 245 [cit Cyc]. 


Okl.—City of Enid v. Champlin Re- 
fining Co., 240 P. 604, 112 Okl. 168. 


Or.—State v. Siemens, 133 P. 11738, 
6cpOrReL, 08 LCL Cyci] 

Tex.—Gomez v. Timon, 128 S.W. 
656, 60 Tex.Civ.App. 311; Ferris Press 
Brick Co. v. Hawkins, 116 S.W. 80, 538 
Tex.Civ.App. 578. 


Wash.—National Surety Co. v. 
Campbell, 185 P. 602, 108 Wash. 596. 

Png.—Rex v. Loxsdale, .1 Burr. 445, 
97 Reprint 394. 

N.S.—Berton vy. Central Bank, 10 
N.B. 493. 


Ont.—Re Lincoln, 2 Ont.A. 324; On- 
tario Inv. Assoc. v. Sippi, 20 Ont. 440; 


STATUTES 


Couse v. Hannan, 14 U.C.C.P. 26; City 


Bank yv. Cheney, 15 U.C.Q.B. 400; 
Gildersleeve v. Corby, 15 U.C.Q.B. 150. 
Que.—Dumont vy. Carbonneau, 13 
Que.Super. 416. 
44, U.S.—French v. Edwards, 13 
Wall. 506, 20 L.Ed. 702; U.S. v. De 


Visser, 10 F. 642. 


Alaska.—Terr. v. Canvassing Bd., 5 
Alaska 602, 616 [quot Cyc]. 


Fe ghine ba ect v. Haraszthy, 51 Cal. 


Colo.—Peo. v. Earl, 94 P. 294, 42 
Colo. 238; May v. Peo., 6 P. 816, 8 
Colo. 210. 


Conn.—Spencer’s Appeal, 61 A. 1010, 
78 Conn. 301. 


Fla.—Reid v. Southern Develop- 
ment Co., 42 So. 206, 52 Fla. 595. 


Ind.—State v. Bailey, 16 Ind. 46, 79 


Am.D. 405; Risley v. Rumble, 144 
N.E. 568, 81 Ind.App. 578. 
Iowa.—Yengel v. Allen, 161 N.W. 


631, 179 Iowa 6338. 
Kan.—Jones v. State, 1 Kan. 273. 


Ky.—Davidson v. Board of Educa- 
tion of City of Pikeville, 7 S.W.(2d) 
1056, 225 Ky. 165. 


Me.—In re Opinion of the Justices, 
126 A. 354, 124 Me. 453. 


Mo.—State v. Lehman, 81 S.W. 1118, 
182 Mo. 424, 103 Am.S.R. 670, 66 
L.R.A. 490. 


Mont.—Custer County vy. Yellow- 
stone County, 9 P. 586, 6 Mont. 39 
[Laff 10 S.Ct. 1065, 136 U.S. 631, 34°L. 
Ed. 554]. 


Neb.—Hurford v. 
336. 


N.Y.—Peo. v..McDonough, 65 N.E. 
963, 173 N.Y. 181; Dutchess County 
Mut. Ins. Co. v. Van Wagoner, 30 N.E. 
971, 182 N.Y. 401; Hardmann y. Bow- 
On F439 IN 106, 46) branscr. Amos.) D 
Abb.Pr.N.S. 332; Taggart v. Herrick, 


Omaha, 4 Neb. 


9) Ne Yea 758855 Elune bels) Peo. Vv. 
Rochester, 5 Lans. 16. 
Ohio.—State v. Barnell, 142 N.E. 


611, 109 OhioSt. 246; Matter of Bost- 
wick, 21 OhioN.P.N.S. 241, 245 [cit 
Cyc]. ‘ c 
Or.—State v. Siemens, 133 P. 1173, 
68 Or. 1,6 [cit Cyc]. 

Pa.—Armitage v. Crawford County, 
24 Pa.Co, 207. 


Philippine.—Ocampo v. Cabafigis, 15 
Philippine 626. 


S.C.—Atty.-Gen. 
Hq. 521. 


Tex.—Ferris Press Brick Co. v. 
Hawkins, 116 S.W. 80, 53 Tex.Civ. 
App. 578. 


Vt.—Holland v. Osgoed, 8 Vt. 276. 
Wash.—National 


Vv." Baker,'80° S.C. 
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followed by words of absolute prohibition;*® and 
the same is true where no substantial rights depend 
on the statute, no injury can result from ignoring 
it, and the purpose of the legislature can be accom- 
plished in a manner other than that prescribed, 
with substantially the same results.*® 
vision relating to the essence of the thing to be 
done, that is, to matters of substance, is manda- 
tory,47 and when a fair interpretation of a statute, 
which directs acts or proceedings to be done.in a 
certain way, shows that the legislature intended 
a compliance with such provision to be essential 
to the validity of the act or proceeding,*® or when 
some antecedent and prerequisite conditions must 


But a pro- 


Campbell, 185 P. 602, 108 Wash. 596. 


Eng.—Reg. v. Cheshire, 3 D.&L. 
337; °Reg. v. Milner,» 3 D:&l. 128; 
Mountcashell v. O’Neill, 5 H.L.Cas. 
93.7, 10 Reprint 1172; Cole v. Greene, 
6 M.&G. 872, 46 H.C.L. 872, 134 Re- 
print 1145. 


ETS SEE. v. Fonseca, 6 Man. 


Ont.—Davidson v. Garrett, 30 Ont. 
653; “Lewis: v.0 Brady, 17 (Ont! 3G: 
Reg. v. Heffernan, 13 Ont. 616; In re 
Goderich Tp., 6 Ont. Pr. 213; Church 
v. Benton, 28° U:C.C.P.7 3345) Judd sv. > 
Read, 6 U.C.C.P. 362; Reg. v. Rose, 12 
U.C.Q.B. 637. ’ 


Substantial compliance with such 
provisions (1) is sometimes required 
(Evers v. Hudson, 92 P. 462, 36 Mont. 
135; Eccles Lumber Co. v. Martin, 87 
P. 718, 31 Utah 241), (2) although not 
strict, technical compliance (Custer 
County v. Yellowstone County, 9 P. 
586, 6 Mont. 39, [aff 10 S.Ct. 1065, 136 
U.S. 631, 34 L.Ed. 554]). 


45. French vy. Edwards, 13 Wall. 
(U.S.) 506, 20 L.Ed. 702; In re Opin- 
nae of the Justices, 126 A. 354, 124 Me. 


- 46. Granite Bituminous Paving Co. 
v. McManus, 129 S.W. 448, 144 Mo. 
App: 593. 


47. Ala.—Board of Education of 
Jefferson County v. State, 131 So. 239, 
222 Ala. 70. 


Cal.—Peo. v. Butler, 129 P. 600, 20 
Cal.App. 379. 


Conn.—Spencer’s Appeal, 61 A. 1010, 
78 Conn. 301. 


Mo.—State ex rel. Ellis v. Brown, 
338 S.W.(2d) 104. 


Okl.—Enid v. Champlin Refining 
Co., 240 P. 604, 112 Okl. 168. 


Or.—Stevens v. Tillamook County, 
273 P. 716, 128, Or. 339. 


Eng.—Rex v. Loxdale, 1 Burr. 445, 
97 Reprint 394. 


48. Alaska.—Terr. v. Canvassing 
Ba., 5 Alaska 602, 616 [quot Cyc]. 


Ill.—M. H. Vestal Co. v. Robertson, 
115 N.H. 629, 277 Ill. 425. 


Pes be ame 2 v. Hanson, 231 N.W. 


Me.—In re Opinion of the Justices, 
126 A. 354, 124 Me. 453. 


Mo.—Hope v. Flentge, 41 S.W. 1002, 
140- Mo. 390, 47 L.R.A. 806; Bx p. 
Brown, (App.) 297 S.W. 445, 447 [cit 
Cyc]. 

Per eames som v. Omaha, 4 Neb. 


N.C.—Davis v. Board of Education 
of Beaufort County, 119 S.E. 372, 186 
N.C. 227; Spruill v. Davenport, 100 
S.E. 527, 178 N.C. 364, 368 [quot Cyc]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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exist prior to the exercise of power,*? or must be 
performed before certain other powers can be ex- 
ercised,®° then the statute must be regarded as 
mandatory. So it has been held that, where a stat- 
ute is founded on public policy, those to whom it 
apples should not be permitted to waive its pro- 
visions.>+ 


Other statements of the rules for determining 
the legislative intent are that statutes which affect 
the public interest or claims de jure of third per- 
sons,°* or promote the ends of justice,®* or confer 
a new right, privilege, or immunity, and prescribe 
the mode for the acquisition, preservation, enforce- 
ment, or enjoyment thereof,>* are mandatory. Some 
authorities have made the question to depend on 
the presence or absence of words declaring the ef- 
fect of a failure to comply with the statute,®® hold- 
ing that a statute which requires certain things to 
be done, or provides what result shall follow a fail- 
ure to do them, is mandatory,°® but that if the 
statute does not declare what result shall follow a 
failure to do the required acts, it is directory.57 
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Express declaration in statute. A provision of 
course is mandatory which is declared by the stat- 
ute itself to be so.°8 


A statute passed in obedience to a constitutional 
requirement is mandatory.°° 


[§ 632] (2) Negative, Prohibitory, or Exclusive 
Words. It is a general rule that a statute which 
is negative or prohibitory,®°° although it provides 
no penalty for noncompliance,*! or which contains 
exclusive terms,°? shows a legislative intent to make 
the provision mandatory, and it has been said that 
negative words in a grant of power are never con- 
strued as directory;** but provisions framed in 
negative language have, in some cases, been con- 
strued as merely directory.°* On the other hand, 
while the use of affirmative words only is a cireum- 
stance to be construed in determining whether the 
statute is mandatory or directory,®® an intention 
that it shall be directory is not conclusively drawn 
by the absence of negative words,°*® since affirma- 
tive words may and often do imply a negative of 
what is not affirmed.*” So affirmative words, if 


Pa.—In re Norwegian St., 81 Pa. 
349; Barber v. Nemibaken, 19 Pa.Co. 
644. 


Ont.—Rex v. Mercier, 16 Ont.W.N. 
33; In re Hartley, 25 U.C.Q.B, 12. 


[a] Requirements which are of 
eee essence of thing to be done, and 

gnoring of which would practically 
nullify vital purpose, are regarded 
as “mandatory” and imperative. In 
re Opinion of the Justices, 126 A. 354 
124 Me. 453. 


[b] Statute making compliance 
condition precedent to exercise of 
special privilege is generally held to 
be mandatory. Davis v. Board of Ed- 
ucation of Beaufort County, 119 S.E. 
372, 186 N.C. 227. 


[ec] Authority of courts.—In all 
cases where the authority of the 
courts to proceed is conferred by stat- 
ute, and where the manner of obtain- 
ing jurisdiction is prescribed by stat- 
ute, the mode of proceeding is manda- 
tory, and must be strictly complied 
with, or the proceeding will be utter- 


ly void. In re Norwe gian- St, 81. Pa; 
349. 
49. Spencer’s Appeal, 61 A. 1010, 


78 Conn. 301; Hurford v. Omaha, 4 
Neb. 336; Spruill v. Davenport, 100 
S.E. 527, 178 N.C. 364, 368 [quot Cyc]; 
Eccles Lumber Co. v: Martin, 87 P. 
713, 31 Utah 241. 


50. D.C.—Cohen yv. United States, 
BoEADPp-D.C. 123. 


Neb.—State v. Farney, 54 N.W. 862, 
36 Neb. 537; Hurford v. Omaha, 4 
Neb. 336. 


N.C.—Spruill v. Davenport, 100 S.E. 
527, 178 N.C. 364, 368 [quot Cyc]. 


Vt.—Corliss v. Corliss, 8 Vt. 373 
(holding that, where a statute au- 
thorizing a division of real estate re- 
quires notice to be given, the require- 
ment of such preliminary notice is 
intended to secure to those affected 
an opportunity to be heard, and can- 
not be treated as merely directory). 


Eng.—Rex v. Croke, Cowp. 26, 98 
Reprint 948. 

Can.—Toronto v. Caston, 30 Can.S. 
C. 390 [aff 26 Ont.A. 459 (aff 30 Ont. 
16)]; Trenton v. Dyer, 24 Can.S.C. 474 
[aff 21 Ont.A. 379]. 

Ont.—-Goodison Thresher Co. v. Mc- 
Nab, 19 Ont.L.R. 188, 14 Ont.W.R. 


[59 C. J.—58] 


25; Donovan v. Hogan, 15 Ont.A. 432; 
Love v. Webster, 26 Ont. 453; 
v. Ferguson, 26 GrantCh. 236; 
v. Hall, 2 GrantErr.&App. 569 [aff 
Zit We Qe 57.8 Te 


51. Heim v. American Alliance Ins. 
Co. of New York, 180 N.W. 225, 1022, 
147 Minn. 283. 


52. Davis v. Board of Education of 
Beaufort County, 119 S.E. 372, 186 
INR C220. 


_ 53. Davis v. Board of Education of 
Beaufort County, supra. 


54. Schaut v. Joint School Dist. 
No. 6, Towns of Lena and Little Riv- 
er, 210 N.W. 270, 191 Wis. 104. 


55. See infra text and notes 56, 57. 


56. Hudgins v. Mooresville Consol. 
School Dist., 278 S.W. 769, 312 Mo. 1; 
Ousley v. Powell. (Mo.Avp.) 12 S.W. 
COAN, 199. Horsefall, vse. School Dist., 
128 S.W. ios 143 Mo.App. 541. 

57. Hudgins v. Mooresville Consol. 
School Dist., 278 S.W. 769, 312 Mo. 1; 


State ex inf. Attorney General ex rel. 
Lincoln v. Bird, 244 S.W. 938, 295 Mo. 
344, 


58. Pottsville v. Marburger, 1 Leg. 
Chron. (Pa.) 60. 


59. State v. Feo) 35 Mee uRy 


60. U.S 
Los Angeles, 118 F. 153. 


Conn.—Snvencer’s Appeal, 61 A. 1010, 
78 Conn. 301, 


Idaho.—State v. Dunbar, 230 P. 33, 
39 Idaho 691. 


Vv. 


Ind.—Stayton v. Hulings, 7 Ind. 
144; Skelton v. Bliss, 7 Ind. 77 


Iowa.—Starling v. Bedford, 94 lowa 
197; State v. Russell, 90 Iowa 572. 


La.—Cotton v. Brien, 6 Rob. 115. 

Mass.—Torrey v. Millbury, 21 Pick. 
64; Pond v. Negus, 3 Mass. 230, 3 
Am.D. 131. 

™Miss.—Koch vy. Bridges, 
247. ~ 

Neb.—Hurford v. 
336. 

Nev.—Walser v. Moran, 173 P. 1149, 


42 Nev. 111 [rev on other grounds 
180 P. 492, 42 Nev. 111]. 


N.Y.—In re Douglass, 46 N.Y. 42, 
12 ADE Pr.N.S. 161; Fallon v. Hatte- 


45 Miss. 


Omaha, 4 Neb. 


mer, 242 N.Y.S. 93, 229 App.Div. 397. 


Pa.—In re McQuiston’s Adoption, 86 
A. 205, 238 Pa. 304; In re Contested 
Hlection, 105 Pa. 488; Bladen v. Phil- 
adelphia, 60 Pa. 464; Ammerman vy. 
Stone, 11 Pa.Dist. 726; Paine v. Fes- 
co, 1 Pa.Co. 562. 


S$.D.—Higgins v. Gray, 223 N.W. 
711, 54 S.D. 488. 

Tex.—Gomez v. Timon, 128 S.W. 
650, 60 Tex.Civ.App. 311. 

Wis.—State v. Stumpf, 23 Wis. 


630; State v. Hilmantel, 21 Wis. 574. 


Eng.—Rex v. St. Gregory, 2 A.&H. 
99} .°.29 H.-C! 65,7 101 Reprint 2318); 
Pearse v. Morrice, 2 A.&E. 84, 29 E. 
C.L. 59, 111 Reprint 32; Rex v. Hips- 
well, 8 B.&C. 466,15 E.C.L. 232, 108 
Reprint 1116; Rex v. Leicester, 7 B.& 
C. 6, 14 E.C.L. 13, 108 Reprint 627; 
Reg. v. Sneyd, 9 Dowl.P.C. 1001; Cole 
v. Green, 6 M.&G. 872, 46 E.C.L. 872, 
134 Reprint 1145. 


[a] “Prohibitory words can rarely, 
if ever, be directory. There is but 
one way to obey the command ‘thou 
shalt not,’ which is to abstain alto- 
gether from doing the act forbidden.” 
Gomez v. Timon, 128 S.W. 656, 60 Tex. 
Civ.App: 311, 314. 


[b] Statute containing affirmative 
direction, followed by negative or lim- 
iting provision, is mandatory. Hig- 
one v. Gray, 223 N.W. 711, 54 S.D, 
488. 


pets Cotton v. Brien, 6 Rob. (La.) 


62. Deschamps v. Loiselle, 148 P. 
335, 50 Mont. 565; In re Farrell, 92 P. 
785, 36 Mont. 254. 


63. State v. Thompson, 131 N.W. 
231, 21 N.D. 426; Downing v. Down- 
ing, 24 OhioN.P.N.S. 241. 


64. Clark v. Robinson, 88 Ill. 498; 
Dale v. Irwin, 78 Ill. 170; Margate 
Pier Co. v. Hannam, 3 B.&Ald. 266, 5 
E.C.L. 278, 106 Reprint 661. 


65. In re Meg uinree: s Adoption, 86 
A205, 238 Pa, , 


66. See cases ates notes 67-69. 


67. U.S.—One Case of Hair Pen- 
eye 1 Paine 400. 


Ill.—M. H. Vestal Co. v. Robertson, 
115 N.E. 629, 277 Ill. 425. 


Ind.—Skelton v. Bliss, 7 Ind. 77. 
Iowa.—Dubuque Dist. Tp. v. Du- 
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absolute, explicit, and peremptory, showing that 
no discretion was intended to be given, render the 
But the rule that an affirma- 
tive statute, without any negative expressed or im- 
plied, is directory merely and leaves the common 
law in force has more especial reference to statutes 


statute mandatory.®*® 


giving a new remedy.®® 


buque, 7 lowa 262; Bacon v. Lee, 4 
Iowa 490. 


Md.—Hughes’ Case, 1 Bland 46. 


Neb.—Hurford v. Omaha, 4 Neb. 
336, 350. 


N.Y.—Hardmann v. Bowen, 39 N.Y. 
196, 6 Transcr.A. 323, 5 Abb.Pr.N.S. 
332; Peo. v. Niagara County, 1 N.Y.S. 
460, 49 Hun 32; Cook v. Kelley, 12 
Abb.Pr. 35 [aff 14 Abb.Pr. 466]; Bark- 
er v. Oswegatchie, 10 N.Y.S. 837., 


Pa.—In re Cramer’s Election Case, 
93 A. 937, 248 Pa. 208, Ann.Cas.1916E 
wae Com. v. Snyder, 2 Luz.Leg.Obs. 
854, ° 


S!C.—Cohen v. Hoff, 7 S.C.L. 661. 


, Hng.—Stradling  v. Morgan, 1 
Plowd. 199, 75 Reprint 305. 


[a] Affirmative statute introduc- 
tive of new law which directs a thing 
to be done in a certain manner means 
that such thing shall not be done in 
any other manner, even though there 
be no negative words prohibiting it. 
One Case of Hair Pencils, 1 Paine 
(U.S.) 406; M. H. Vestal Co. v. Rob- 
ertson, 115 N.E. 629, 277 Ill. 425; Di- 
versey v. Smith, 103 Ill. 378; District 
Tp. v. Dubuque, 7 Iowa 276; Hard- 
mann v. Bowen, 39 N.Y. 
Transcr.A. 323, 5 Abb.Pr.N.S. ; 
Cook v. Kelley, 12 Abb.Pr. .(N.Y.) 35 
[aff 14 Abb.Pr. 466]; Stradling v. 
Morgan, 1 Plowd. 199, 75 Reprint 305. 


[b] Imposition of penalty on an 
act amounts to a prohibition. Skel- 
ton v. Bliss, 7 Ind. 77; Bacon v. Lee, 
4 Towa 490; In re Cramer’s Election 
Case, 93 A. 987, 248 Pa. 208, Ann.Cas. 
1916E 914. 


68. lIowa.—District Tp. v. Du- 
buque, 7 lowa 276. 
Miss.—Koch v. Bridges, 45 Miss. 


247, 


i a Re re Van Noort, (Sup.) 85 A. 


N.Y.—Morris v. Peo., 3 Den. 381. 


Eng.—Bryan v. Sundberg, 5 Tex. 
418; Davison v. Gill, 1 Hast 64, 102 
Reprint 25. 

69. Dutchess County Mut. Ins. Co. 
v. Van Wagoner, 30 N.E. 971, 182 N.Y. 

, 3898; Hardman v. Bowen, 39 N.Y. 196, 
6 Transcr.A. 323, 5 Abb.Pr.N.S. 332. 


70. Ala.—Conecut County v. Car- 
ter, 126 So. 132, 220 Ala. 668. 


Alaska.—Territory v. Canvassing 
Board, 5 Alaska 602, 616 [quot Cyc]. 


Fla.—Howell v. State, 81 So. 287, 77 
Fla. 119. 


N.Y.—Peo. v. Otsego County, 51 N. 
Y. 401 [aff 53 Barb. 564, 36 How.Pr. 1]. 


N.D.—State v. Barry, 103 N.W. 637, 
14 N.D. 316. 


Ohio.—Downing v. Downing, 
OhioN.P.N.S. 241, 255 [quot Cyc]. 


Pa.—Hull’s Est, 25 Pa.Co. 353. 


Tex.—McLaughlin v. Smith, 148 §S. 
W. 288, 105 Tex. 330. 


Wyo.—Burnham Hotel Co. v., Chey- 
enne, 222 P. 1, 2, 30. Wyo. 458 [cit 
Cyc. 

71. U.S.—U. S. v. Caplinger, 18 F. 
(2d) 898 [cert dism 48 S.Ct. 338, 276 


24 


STATUTES - 


or Bodies. 


U.S. 604, 72 L.Ed. 727]; Boswell v. 
Big Vein Pocahontas Coal Co., 217 F. 
22. 


Ala.—Conecut County v. Carter, 126 


So. 132, 220 Ala. 668; Tarver v. Tal- 

lapoosa County, 17 Ala. 527. 
Alaska.—Terr. v. Canvassing Ba., 5 

Alaska 642, 616 [quot Cyc]. . 


Cal.—Captain Charles V. Gridley 
Camp No. 104 v. Board of Sup’rs of 
Butte County, 277 P. 500, 98 Cal.App. 
585; County of Los Angeles v. State, 
2290 P2153, 164 CalsApp.. 290s.) bx ep: 
Cencinino, 160 P. 167, 31 Cal.App. 238. 


Fla.—Howell v. State, 81 So. 287, 77 
Fla. 119. 


Idaho.—State v. Title Guaranty, 
etc., Co., 152 P. 189, 27 Idaho 752. 


*Ill.—National Bank of Decatur v. 
Board of Education of Decatur School 
Dist., 205 Ill.App. 57 

Ind.—Clifton v. State, 95 N.H. 305, 
176 Ind. 33; Zorn v. Warren-Scharf 
Asphalt Paving Co., 81 N.E. 672. 


Ky.—Hazelip v. Fiscal Court of Ed- 
ee County, 14 S.W.(2d) 398, 228 
y. : 


Me.—Veazie v. China, 50 Me. 518. 


Mass.—Attleboro Trust Co, v. Com- " 


missioner of Corporations and Taxa- 
tion, 153 N.E. 333, 257 Mass. 43. 


Minn.—Hunter vy. Tracy, 116 N.W. 
922, 104 Minn, 378. 


Pa enamels v. Camden, 39 N.J.Law 


N.M.—Catron v. Marron, 142 P. 380, 
19 N.M. 200. 


N.Y.—Peo. v. Sisson, 118 N.E. 789, 
222 N.Y. 387; Peo. ex rel. Cayuga Na- 
tion of Indians v. Commissioners of 
Land Office, 100 N.E. 735, 207 N.Y. 42; 
Gilmore vy. Utica, 24 N.E. 1009, 121 
N.Y. 561; Hagadorn vy. Raux, 72 N.Y. 
583; Peo. v. Otsego County, 51 N.Y. 
401 [aff 53 Barb. 564, 36 How.Pr. 1]; 
Hines v. Lockport, 50 N.Y. 236 [aff 5 
Lans. 16, 60 Barb. 378, 41 How.Pr. 
435]; McConnell v. Allen, 105 N.Y.S. 
16, 120 App.Div. 548 [rev 85 N.E. 1082, 
193 N.Y. 318]; Peo. v. Moore, 79 N.Y. 
S. 7, 78 App.Div. 28; Angel v. Metho- 
dist Protestant Church, 62 N.Y.S. 410, 
47 App.Div. 463; Peo. v. Niagara 
County, 1 N.Y.S. 460, 49 Hun 32; Hines 
v. Lockport, 60 Barb. 378. 


N.C.—Wagstaff v. Central Highway 
Commn., 99 S.E. 1, 177 N.C. 354. 


N.D.—State v. Barry, 103 N.W. 637, 
14 N.D. 316. 


Ohio.—State v. Board of Education 
of Rural School Dist. of Spencer Tp., 
Lucas County, 116 N.E. 516, 95 Ohio 
St. 367; State v. Franklin County, 35 
OhioSt. 458: Downing v. Downing, 24 
OhioN.P.N.S. 241, 255 [quot Cyc]. 


Or.—State v. Kozer, 270 P. 518, 126 
Or. 641. 


Pa.—MeMullen v. Commonwealth 
Title Ins., ete., Co., 104 A, 760, 261 Pa. 
674; Hull’s Hst., 25 “Pa:Co. 353: In 
re Milton Bridge, 12 Pa.Co. 17; Dun- 
bar v. Williamsport, 9 Pa.Co. 451. 


S.D.—Stephens v. Jones, 123 N.w. 
705, 24 S.D. 97, 102 [cit Cyc]. 


Tex.—McLaughlin v. Smith, 148 S. 


[§§ 632-633 


[§ 633] (3) Powers and Duties of Public Officers 
Statutes which confer upon a public 
body or officer power to act for the sake of.justice,”° 
or which clothe a public body or officer with power 
to perform acts which concern the public interest 
or the rights of individuals,’? are generally regard- 
ed as mandatory, although the language 1s permis- 


git! 


W. 288, 105 Tex. 330. 


Utah.—Deseret Sav. Bank v.. Fran- 
cis, 217 P. 1114, 62 Utah 85. 


Wash.—Dillon v. Whatcom County, 


41 P. 174, 12 Wash. 391. 


Wis.—State v. Lean, 9 Wis. 279. 


Wyo.—Burnham Hotel Co. v. Chey- 
enne, 222-P. 1, 2, 30 Wyo. 458 [cit 
Cye]. 

Eng.—Young v. Leamington, 8 App. 
Cas. 517; Hunt v. Wimbledon Local 
Bd. 4 C.P.D. 48; Frend v. Dennett, 
4CL BUN S.7576,.932 H.C... 576; (Rexvv. 
Barlow, 2 Salk. 609, 91 Reprint 516. 


Can.—Point Grey v. Shannon, 63 
Can.S.C. 557, 66 Dom.L.R. 160. 
72. U.S.—French v. Edwards, 13 


Wall. 506, 20 L.Ed. 702; U.S. v. Cap- 
linger, 18 F.(2d) 898 [cert dism 48 
S.Ct. 338, 276 U.S. 604, 72 L.Ed. 727]; 
P. De Ronde & Co. v. U. S. Sugar 
Equalization Board, 299 F. 659 [aff 
7 F.(2d) 981 (cert granted 46 S.Ct. 
107, 269 U.S. 548, 70 L.Hd. 406)]; Bos- 
Ni vy. Big Vein, etc., Coal Co., 217 F. 


Alaska.—Terr. v. Canvassing Bd., 5 
Alaska 602, 616 [quot Cyc]. ‘ 


Ark.—Washington County v. Da- 
vis, 258 S.W. 324, 162 Ark. 335. 
Cal.—Captain Charles v. Gridley 


Camp, No. 104, United Spanish War 
Veterans, v. Board of Sup’rs of Butte 
County, 277 P. 500, 98 Cal.App. 585; 
County of Los Angeles v. State, 222 
P. 153, 64 Cal.App. 290; Ex p. Cen- 
cinino, 160 P. 167, 31 Cal.App. 238. 


Fla.—Howell v. State,,81 So. 287, 
Tl BilaAtg: 


Idaho.—State v. Title Guaranty, 
etc., Co., 152 P. 189, 27 Idaho 752. 


_ Ind.—Clifton v. State, 95 N.E. 305, 
176 Ind. 38; Zorn v. Warren-Scharf 
Asphalt Paving Co., (Ind.) 81 N.E. 
672; Risley v. Rumble, 144 N.E. 568, 
81 Ind.App. 578. 


Kan.—Phelps v. Lodge, 55 P. 840, 
60 Kan. 122; Shawnee County v. Car- 
ter, 2 Kan. 115. 


Ky.—Hazelip v. Fiscal Court of 
Edmonson County, 14 S.W.(2d) 398, 
228 Ky. 80; Wait v. Southern Oil & 
Tar Co., 273 S.W. 473, 209 Ky. 682. 


Mass.—Attleboro Trust Co. v. Com- ~ 
missioner of Corporations and Taxa- 
tion, 153 N.E. 333, 257 Mass, 43; Tor- 
rey v. Millbury, 21 Pick. 64. 


Minn:—Hunter v. Tracy, 116 N.W. 
922, 104 Minn. 378. : 


ae tr v. Bridges, 45 Miss. 


N.M.—Cantron v. Murron, 142 P. 
380, 19 N.M. 200. 


N.Y.—Peo. v. Sisson, 118 N.E. 789,. 
222 N.Y. 387; Peo. v. Commissioners 
of Land Office, 100 N.E. 735, 207 N.Y. 
42; Peo. v. Buffalo, 35 N.E. 485, 140 
N.Y. 300, 87 Am.S.R. 5638; Gilmore v. 
Utica, 24 N.H. 1009, 121 N.Y. 561; Peo. 
v. Otsego County, 51 N.Y. 401 [aff 53 
Barb. 564, 36 How.Pr. 1]; McConnell 
v. Allen, 105 N.Y.S. 16,.120 App.Div. 
548 [rev 85 N.E. 1082, 193 N.Y. 318]; 
Peo. v. New York, 28 N.Y.S. 1060, 3. 
Mise. 131. 


N.D.—State v. Barry, 103 N.W. 637, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sive merely,’® since they are construed as imposing 
duties rather than conferring privileges.74 On the 
other hand, where statutes are purely enabling in 
character, simply making that legal and possible 
which otherwise there would be no authority to do, 


14 N.D. 316. 


Ohio.—State v. Board of Education 
of Rural School Dist. of Spencer Tp., 
Lucas County, 116 N.E. 516, 95 Ohio 
St..367; Downing v. Downing, 24 Ohio 
N.P.N.S: 241, 255 [quot Cyc]. 


Pa.—McMullin v. Commonwealth 
Title Ins. & Trust Co., 104 A. 760, 261 
Pa. 574; Hull’s Bst.; 25 Pa.co. 353; 
In re Milton Bridge, 12 Pa.Co. 17; 
Dunbar v. Williamsport, 9 Pa.Co. 451. 


S.D.—Swenehart v. Strathman, 81 
N.W. 505, 12 S.D,.313. 


Tex.—McLaughlin v. Smith, 148 S. 
W. 288, 105 Tex. 330; Wichita Elec- 
tric Co. v. Hinckley, (Civ.App.) 131 
S.W. 1192. 


‘Utah.—Deseret Sav. Bank vy. Fran- 
cis, 217 P. 1114, 62 Utah 85. 


Vt.—Corliss v. Corliss, 8 Vt. 373. 


Wyo.—Burnham Hotel Co. v. Chey- 
enne, 222 P. 1, 2, 30 Wyo. 458 [cit 
Cye]. 

Alta.—Clive School Dist. v. North- 
ern Crown Bank, 12 Alta.L. 344; Local 
Impr. Dist. v. Walters, 1 Alta.L. 188. 


Ont.—Rex v. McDevitt, 39 Ont.L. 
138, 12 Ont.W.N. 71. 


[a] Statutory power to divest 
owner of his property is to be strict- 
ly construed, and where the statute 
prescribes the procedure such provi- 
sions are mandatory. tS in et 40) 
Hundred and Sixty-Seven Twenty- 
Dollar Gold Pieces, 255 F. 217. 


[b] What public officers are au- 
thorized to do for third persons the, 
law requires to be done. Attleboro 
Trust Co. v. Commissioner of Corpo- 


rations and Taxation, 153 N.E. 333, 
257 Mass. 43. 
73. U.S.—U. S. ex rel. Harriman 


Nat. Bank v. Caplinger, 18 F.(2d) 898 
[cert dism 48 S.Ct. 338, 276 U.S. 604, 
1200. 1271) De. Ronde ov.._U. SS. 
Sugar Equalization Board, 299 F. 659 
[aff 7 F.(2d) 981 (cert gr 46 S.Ct. 107, 
269 U.S. 548, 70 L.Ed. 406)]; Ralston 
vy. Crittenden, 13 F. 508, 3 McCrary 
344, 

Ala.—Conecut County v. Carter, 126 
So. 132, 220 Ala. 668. 

Alaska.—Terr. v. Canvassing Bd., 
5 Alaska 602, 616 [quot Cyc]. 

Ark.—Washington County vy. Davis, 
258 S.W. 324, 162 Ark. 335. 

Cal.—Ex p. Cencinino, 160 P. 167, 
31 Cal.App. 238. 

Fla.—Howell v. State, 81 So. 287, 
77 Ela. 119. 

Idaho.—State v. Title Guaranty, 
etc., Co:, 152 P. 189, 27 Idaho 152. 

Tll.—Binder v. Langhorst, 85 N.E. 
400, 234 Ill. 588. 

Ind.—Zorn v. Warren-Scharf As- 
phalt Paving Co., 81 N.E. 672. 

Ky.—Hazelip v. Fiscal Court of Ed- 
monson County, 14 S.W.(2d) 398, 228 
Ky. 80. 

Me.—Veazie yv. China, 50 Me. 518. 

Mass.—Attleboro Trust Co. v. Com- 
missioner of Corporations and Taxa- 
tion, 153 N.E. 333, 257 Mass. 43. 

Minn.—Hunter v. Tracy, 116 N.W. 
922, 104 Minn. 378. 

N.Y.—People ex rel. Doscher v. Sis- 
son, 118 N.E. 789, 222 N.Y. 387; Peo. 
vy. Land Office Com’rs, 100 N.E. 735, 


| 


STATUTES 


207 N.Y. 42; Peo. v. Buffalo, 35 N.E. 
485, 140 N.Y. 300, 87 Am.S.R. 563; Gil- 
more v. Utica, 24 N.E..1009, 121 N.Y. 
561; Cain v. Syracuse, 95 N.Y. 83 [aff 
29 Hun 105]; Peo. v. Livingston Coun- 
LY9,2:68, AN. Ys cb 9e Prev 16 ELun bw 4:12 
Phelps vy. Hawley, 52 N.Y. 23; People 
ex rel. Cherry Valley Bank v. Otsego 
County, 51 N.Y. 652; People ex rel. 
Cooperstown Bank v. Otsego County. 
51 N.Y. 652; People ex rel. Worthing- 
ton Bank y. Otsego County, 51 N.Y. 
652; Peo. v. Otsego County, 51 N.Y. 
401; ‘Hines v. Lockport, 50: N.Y. 286 
[aff 5 Lans. 16, 60 Barb. 378, 41 How. 
Pr. 4385]; Nelligan vy. Grath, 110 N.Y. 
S. 619, 126 App.Div. 445; McConnell 
v. Allen, 105 N.Y.S. 16, 120 App.Div. 
548 [rev on other grounds 85 N.E. 
1082, 198 N.Y. 318]; Peo. v. Feitner, 
59 N.Y.S. 327, 48: App.Div. 201; Peo. 
v. Whitestone, 24 N.Y.S. 532, 71 Hun 
190; Peo. v. Niagara County, 1 N.Y.S. 
460, 49 Hun 34; Kirkwood v. New- 
burg, 45. Hun 329; Peo. v. Livingston 
County, 6 Hun 574; Hines v. Lock- 
port, 60 Barb. 378; Peo. v. Herkimer 
County, 56 Barb. 452; Matter of Lau- 
terjung, 48 N.Y.Super. 312; Peo. v. 
Pieree, 119 N.Y.S. 21, 64 Misc.’ 632; 
Peo. v. Guggenheimer, 59 N.Y.S. 913, 
28 Misc. 746; Geneva v. Geneva Tel. 
Co., 62 N.Y.S. 172, 30 Misc. 244; Peo. 
v. New York, 23 N.Y.S. 1060, 3 Misc. 
132; Peo. v. Buffalo, 21: N.Y.S. 601, 
2 Misc. 9; Peo. v. New York, 11 Abb. 
Pr. 114 [aff 41 N.Y. 288, 3 Abb.Dec. 
566, 34 How.Pr. 379]; Lee v. Jeffer- 
son County, 62 .How.Pr. 209; Peo. v. 
Erie County, Sheld. 520. 


N.C.—Waegstaff v. Central Highway 
Commn., 99 S.E. 1, 177 N.C. 354. 


N.D.—State v. Barry, 103 N.W. 637, 
12 NED 316. 


Ohio.—State y. Board of Education 
of Rural School Dist. of Spencer Tp., 
Lucas County, 116 N.E. 516, 95 Ohio 
St. 367; Downing v. Downing, 24 Ohio 
N.P.N.S. 241, 255 [quot Cyc]. 


Or.—Springfield Milling Co. v. Lane 
County, 5 Or. 265. 


Pa.—Carbaugh v. Sanders, 13 Pa. 
Super. 361; Hull’s Est., 25 Pa.Co. 353; 
In re Milton Bridge, 12 Pa.Co. 17; 
Dunbar v. Williamsport, 9 Pa.Co. 451. 


Tex.—McLaughlin vy. Smith, 148 S. 
W. 288, 105 Tex. 330. 


Wyo.—Burnham Hotel Co. v. Chey- 
enne, 222 P. 1, 2, 30 Wyo. 458 [cit 
Cyc]. 

_ See also infra § 635. 


[a] “The conclusion to be deduced 
from the authorities is, that where 
power is given to public officers 
Bi 8% whenever the public interest 
or individual rights call for its exer- 
cise—the language used, though per- 
missive in form, is in fact perempto- 
ry. What they are empowered to do 
for a third person the law requires 
shall be done. The power is given, 
not for their benefit, but for his.” 


Rock Island County vy. U. S., 4 Wall. 


(U.S.) 485, 446, 18 L.Ed. 419. 


74, Terr. v.' Canvassing Bd., 5 
Alaska 602, 616 [quot Cyc]; Milford 
v. Orono, 50 Me. 529; Veazie v. China, 
50 Me. 518;~State v. Farney, 54 N.W. 
862, 36 Neb. 5387; Downing v. Down- 
ing, 24 OhioN.P.N.S. 241, 255 [quot 
Gyel, 

75. Conn.—Colley v. Webster, 20 
A. 334, 59 Conn. 361. 


La.—State y. Fitzpatrick, 17 So. 
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and no public interests in private rights are involved, 
they will be construed as permissive.7® 
statutes, directing the mode of proceeding by pub- 
le officers,*® designed to promote method, system, 
uniformity, and dispatch in such proceeding,’ will 


Generally, 


828, 47 La.Ann. 1329. 


N.Y.—Gilmore v. Utica, 24 N.E. 
1009,. 121. N.Y. 569; Armstrong: ‘v. 
Murphy, 72 N.Y.S. 473, 65 App.Div. 
123; Peo. v.-Gilroy, 31 N.Y.S. 776, 82 
Hun 500 [aff 40 N.E. 164, 145 N.Y. 
596]; Peo. v. Syracuse, 12 N.Y.S. 890, 
59 Hun 261, 263; Appleby v. New 
York, 41 Hun 481; Matter of Thirty- 
fourth St. R. Co., 37 Hun 451, 2 How. 
ProNesec eo. 


Ohio.—State v. Columbia Tp. School 
Dist. No. 6 Bd. of Education, 11 Ohio 
S.&C.P. 422, 8 OhioN.P. 186. : 


Wyo.—Burnham Hotel Co. v. Chey- 
enne, 222 P. 1, 2, 30: Wyo. 458 [cit 
Cyc]. 

Eng.—Canadian Pac. 
Parke, [1899] A.C. 5385; Julius v. Ox- 
ford, 5 App.Cas. 214; Bell v. Crane, 
L:Re 8 QB 74813 “York, ‘ete: Ru (Co,. Ve 
Reg., 1 C.L.R. 119, 72 H.C... 858; Hd- 
inburgh, ete., R. Co. v. Philip, 3 Jur: 
ne 249, 2 Macq. 514, 5 Wkly.Rep. 


epee On v. Reg., 5 Can.Exch. ) 


Rens Cowie 


40 
B.C.—Rex v.: Allerton, 19 B.C. 493. 


Ont.—Hands v. Upper Canada Law © 
Soc., 16 Ont. 625 [rev 17 Ont, 300 (rev 
17 Ont.A. 41)j. 


ia Ala.—Ex p. Holding, 56 Ala. 


Ark.—State v. Grace, 136 S.W. 670, 
98 Ark. 505. 


Conn.—Gallup v. Smith, 22 A. 334, 
59 Conn. 354, 12 L.R.A. 353. 


Ill.—Blattner v. Dietz, 143 N.E. 92, 
311 Ill. 445. 


Ky.—Wait v. Southern Oil, ete., Co., 
273 S.W. 473, 209 Ky. 682. 


N.Y.—Peo. v. Cook, 14 Barb. 259. 


Ohio.—State v. Donahey, 21 OhioN. 
P.N.S. 249. 


Pa.—-Bladen y. Philadelphia, 60 Pa. 
464; Brie City vy. Willis, 26 Pa.Dist. 
459; National Cash Register Co. y. 
Kirkpatrick, 16 Pa.Dist. 256; In re 
Opening of Worth St. 18 Pa.Co. 49. 


Tex.—Uvalde v. Burney, (Civ.App.) 
145 S.W. 3811. ‘ 


Wyo.—Allen v. Lewis, 177 P. 433, 26 
Wyo. 85. 


Alta.—Clive School Dist. v. North- 
ern Crown Bank, 12 Alta.L. 344 (stat- 
ute relating to taxation). 


Newfoundl.—Rabbitts v. 
Newfoundl. 533. 


[a] When words are affirmative 
and relate to the manner in which 
power or jurisdiction vested in a pub- 
lic officer or body is to be exercised, 
and not to the limits of the power 
or jurisdiction itself, they may be 
construed to be directory. State v. 
Grace, 136 S.W. 670, 98 Ark. 505; 
Pittsburg v. Coursin, 74 Pa. 400; 
Bladen v. Philadelphia, 60 Pa. 464; 
Uvalde v. Burney, (Tex.Civ.App.) 145 
Sow. 312- 

Time for performance see infra § 
634. 

77. %Ind.—-Risley v. Rumble, 144 WN. 
BH. 568, 81 Ind.App. 578. 

Mass.—Torrey y. Millbury, 21 Pick, 
64. ; 

Mo.—Hudgins v. Mooresville Con- 
sol. School Dist., 278 S.W. 763, 312 
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be regarded as directory if a disregard thereof will 
not injure the rights of parties,’* and the statute 
does not declare what result shall follow noncom- 
pliance therewith,’® nor contain negative words im- 
porting a prohibition of any other mode of proceed- 
Hspecially is this true 
where to hold void acts done in violation of the 
statute would work serious inconvenience, or would 
cause injustice to persons having no control over 
those intrusted with the duty enjoined, and at the 
same time would not promote the main object of 
Permissive words in a statute in 
respect of officers or courts will not be construed 
as mandatory where such construction would cre- 


ing than that preseribed.®° 


the statute.®! 


Mo. 1; State v. Bird, 244 S.W. 938, 
295 Mo. 344. 


Okl.—School Dist. No. 61, Payne 
County v. Consolidated Dist. No. 2, 
Coyle, Logan County,’237 P. 1110, 110 
Okl. 263. 


Pa.—Armitage v. Crawford County, 
24 Pa.Co. 207. 


Vt.—Holland v. Osgood, 8 Vt. 276. 


78. School Dist. No. 61, Payne 
County, v. Consolidated Dist. No. 2, 
Coyle, Logan County, 237 P. 1110, 110 
Okl. 268. 


Injury to public or private rights 
see supra text and notes 71, 72. 


79. Hudgins vy. Mooresville Consol. 
School Dist., 278 S.W. 769, 312 Mo. 
1; State v. Bird, 244 S.W. 938, 295 Mo. 
344. 


80. Ex p. Holding, 56 Ala. 458; 
Gallup v. Smith, 22 A. 334, 59 Conn. 
354, 12-L.R.A. 353; Schick’ yv. Cinein- 
nati, 155. NM. 555.0116  OhioSt. 16 ; 
Allen v. Lewis, 177 P. 4388, 26 Wyo. 
85. 


81. Montreal Street Railway v. 
Normandin, [1917] A.C. 170. 


82. Hazelip v. Fiscal Court of Ed- 
monson County, 14 S.W.(2d) 398, 228 
Ky. 80. 


83. Apgar v. Wilkinson, 
78, 95 Fla. 457. 


84. Cal—Peo. v. Lake County, 33 
Cal. 487. 


Colo.—Peo. v. Earl, 94 P. 294, 42 
Colo. 238. 
Ill. Webster v. French, 12 Ill. 302. 


Ind.—Stayton v. Hulings, 7 Ind. 
144; Duncan v. Cox, 81 N.E. 735, 82 
N.E. 125, 41 Ind.App. 61. 


Ky.—Blimm y. Com., 7 Bush 320. 


Mich.—Rawson y. Parsons, 6 Mich. 
401. 


Miss.—Friar v. State, 4 Miss. 422. 


Mo:—St. Louis County Ct.. v. 
Sparks, 10 Mo. 117, 45 Am.D. 355. 


Mont.—Custer County v. Yellow- 
stone County, 9 P.- 586, 6 Mont. 39 
far 10 (S:Cti7 1065, 136 U.S..631, 34 
L.Ed. 554]. 


Neb.—State v. Grimm, 212 N.W. 
437, 115 Neb. 230; State v. Moore, 54 
N.W. 866, 36 Neb. 579. 


N.Y.—Matter of Clark, 61 N.E. 769, 
168 N.Y. 435,'32 N.Y.Civ.Proc, 232° 
Matter of Hennessy, 58 N.E. 446, 164 
N.Y. 3938; Juliand v. Rathbone, 39 N. 
Y. 369, 7 Transcr.A. 51 [aff 39 Barb. 
97]; In re Empire City Bank, 18 N.Y. 
199; Wood y. Chapin, 138 N.Y. 509; 
Metcalf v. New York, 1 N.Y.S. 873, 49 
Hun 607; Peo. v. Cook, 14 Barb. 259; 
Peo. v. Allen, 6 Wend. 486. 
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trary.° 


Ohio.—State v. Barnell, 142 N.E. 
611, 618, 109 OhioSt. 246 [cit Cyc]; 
Matter of Bostwick, 21 OhioN.P.N.S. 
241, 245 [cit Cyc]. 


Or.—State v. Siemens, 133 P. 1173, 
6SaOrmills 


Pa.—Deibert v. Rhodes, 140 A. 515, 
291 Pa. 550; Groman v. Bethlehem, 
29 Pa.Dist. 779; Com. v. Reno, 25 Pa. 
Co. 442; In re Opening of Worth St., 
18 Pa.Co. 49; Paine v. Fesco, 1 Pa. 
Co. 562. 


Tex.—City of Uvalde vy. 
(Civ.App.) 145 S.W. 311. 


Wash.—National Surety Co. v. 
Campbell, 185 P. 602, 108 Wash. 596. 


Wis.—City of Appleton vy. Bachman, 
220 N.W. 393, 197 Wis. 4; State v. 
Léan, 9 Wis-279. 


Wyo.—Allen vy. Lewis, 177 P. 4383, 
26 Wyo. 85. 


Can.—Danaher v. Peters, 17 Can.S. 
C. 44. 


Ont.—Re Farlinger, 16 Ont. 722. 


85. State v. Lamar, 291 S.W. 457, 
316 Mo. 721; Com. v. Painter, 1 Pa. 
Dist. 393. 


86. Ark.—Simpson y. Teftler, 5 S. 
W.(2d) 350, 176 Ark. 1093. 


Cal.—Peo. v. Board of Sup’rs of 
Lake County, 33 Cal. 487. 


Ga.—Horkan v. Beasley, 
841, 11 Ga.App. 273. 


Minn.—Rambeck v. La Bree, 194 N. 
W. 648, 156 Minn. 310. 


Mo.—Mead v. Jasper County, 18 S. 
W.(2d) 464, 322 Mo. 1191; State ex 
inf. Gentry=v._Lamar, 291 S.W. 457, 
316 Mo. 721; St. Louis County Ct. 
v. Sparks, 10 Mo. 117, 45 Am.D. 355. 


Neb.—Burkley v. City of Omaha, 
167 N.W. 72, 102 Neb. 308. 


N.J.—Sheldon vy. Sheldon, 
904, 100 N.J.Haq. 24. 


N.Y.—Matter of Clark, 61 N.E. 769, 
LESS NG FAS 2 N- YY. Civ. Proc.) geo: 
Peo. v. Allen, 6 Wend. 486. 


Ohio.—Schick vy. Cincinnati, 155 N. 
BE. 555, 116 OhhioSt. 16; State v. Bar- 
nell, 142 N.H. 611, 613, 109 OhioSt. 
246 [cit Cyc]; In re Bostwick, 21 
OhioN.P.N.S. 241, 245 [cit Cyc]. 


Okl.—School Dist. No. 61, Payne 
County v. Consolidated Dist. No. 2, 
Coyle, Logan County, 237 P. 1110, 110 
Okl. 268. 


Or.—State v. Siemens, 133 P. 1173, 
68°Or. 1: 


Pa.—Petition of Fayette County 
Com’rs, 187 A. 237, 289 Pa. 200; Walk- 
er v. Edmonds, 47 A. 867, 197 Pa. 645; 
Com. v. Painter, 1 Pa.Dist. 393; Paine 
y.. Fesco, I Pa.Co. 462. 


Burney, 
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[§§ 633-634 


ate a new public obligation;®? and it has been held 
that even mandatory words or provisions in a stat- 
ute defining the duties of administrative officers 
may be construed as directory only, unless some- 
thing in the body of*the statute indicates the con- 


[§ 634] (4) Time for Performance of Duties. A 
statute specifying a time within which a public 
officer is to perform an official act regarding the 
rights and duties of others,*4 and made with a view 
to the proper, orderly, and prompt conduct. of busi- 
ness,°* is usually directory, unless the phraseology 
of the statute,8® or the nature of the act to be per- 
formed’? and the consequences of doing or failing 


Wash.—National Surety Co. v. 
Campbell, 185 P. 602, 108 Wash. 596. 


Wis.—State v. Lean, 9 Wis. 279. 


Wyo.—Allen v. Lewis, 177 P. 433, 
26 Wyo. 85. 


Ont.—Re Rowland, 22 Ont.L. 418, 
17 Ont.W.R. 557, 560, 735, 2 Ont.W.N. 
305, 319%, 365. 


[a] Negative or prohibitory 
words.—(1) Presence or absence of 
negative terms in statute is largely 
determinative of question whether 
performance within time _ limited 
therein is mandatory or directory. 
Fallon vy. Hattemer, 242 N.Y.S. 93, 229 
App.Div. 397. (2) Statutes relating 
to time of performance of public of- 
ficers are generally directory, unless 
accompanied by negative or prohibi- 
tory words. Horkan y. Beasley, 75 
S.E. 341, 11 Ga.App. 273; Rambeck v. 
La Bree, 194 N.W. 643, 156 Minn. 310; 
Sheldon v. Sheldon, 134 A. 904, 100 
N.J.Eq. 24; Schick vy. City of Cincin- 
nati, 155. N.E...555, 116 QOhioSt. 16; 
School Dist. No. 61, Payne County v. 
Consolidated Dist. No. 2, Coyle, Logan 
County, 23874 P: 1210, J10 Obl Zea. 
State v. Siemens, 133 P. 1173, 68 Or. 
1; Walker v. Edmonds, 47 A. 867, 197 
Pa. 645; Com. v. Painter, 1 Pa.Dist. 
3937'-Com. vay Reno,” 25-Pai@o. 442. 
Paine v. Fesco, 1 Pa.Co. 562; Allen v. 
Lewis, 177 P. 433, 26 Wyo. 85. (3) 
Where a statute declares that a judg- 
ment of the county court “shall not 
be deferred beyond” a specified date, 
compliance with the provisions is im- 
perative. Re Rowland, 22 Ont.L. 418, 
17 Ont.W.R. 557, 560, 735, 2 Ont. W.N. 
305, 319, 365. 


_ 87. Cal.—East Bay Municipal Util- 
ity Dist. v. Garrison, 218 P. 43, 191 
Cal. 600. 


Minn.-—-Rambeck v. La Bree, 194 N, 
W. 643, 156 Minn. 310. 


Mo.—Mead v. Jasper County, 18 S. 
W.(2d) 464, 822 Mo. 1191; State v. 
Lamar, 291 S.W. 457, 316 Mo. 721; St. 
Louis County Ct. v. Sparks, 10 Mo. 
11%, 45 Am-D: $55. 


Neb.—Burkley v. Omaha, 167 N.W. 
72, 102 Neb. 308. bas 


N.Y.—Matter of Clark, 61 N.E. 769, 


168., N.Y. »485, 932 .N.Y.CiviProc, 2325 
People vy. Allen, 6 Wend. 486. 
Ohio.—State v. Barnell, 142 N.E. 


611, 6138, 109 OhioSt. 246 [cit Cyc]; 
In re Bostwick, 21 OhioN.P.N.S. 241, 
245 [cit Cyc]. 


Or.—State v. Siemens, 133 P. 1173, 
68 Or. 1. 


Pa.—Com. v, Painter, 1 Pa.Dist. 393; 
Paine v. Fesco, 1 Pa.Co. 562. 


Wash.—National Surety Co. vy. 
Campbell, 185 P. 602, 108 Wash. 596. 


Wis.—State v. Lean, 9 Wis. 279. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 634-635] 


to do it at such time,’ is such that the designation 
of time must be considered a limitation on the pow- 
So a statute requiring a public 
body, merely for the orderly transaction of busi- 
ness, to fix the time for the performance of certain 
acts which may as effectually be done at any other 
time is usually regarded as directory.§® 
rule of construction is not to be applied to the acts 
of private parties, when the law to be construed 


er of the officer. 


Eng.—Barker v. Palmer, 8 Q.B.D. 9. 


Alta.—Local Impr. Dist. v. Walters, 
1 Alta.L. 188. 


Ont.—Sweeny v. Smith’s Falls, 22 
Ont.A. 429 (registration of by-law). 


[a] Notice in judicial proceedings. 
—Requirements that notices in judi- 
cial proceedings shall be served on or 
before a certain time are mandatory. 
Barker v. Palmer, 8 Q.B.D. 9. 


88. East Bay Municipal Utility 
Dist. v. Garrison, 218 P. 43, 191 Cal 
600; Rambeck v. La Bree, 194 N.W. 
6438, 156 Minn. 310. 


89. Yengel v. Allen, 161 N.W. 631, 
179 Iowa 633. 


90. Juliand v. Rathbone, 39 N.Y. 
369, 7 Transcr.A, 51 [aff 39 Barb. 97]. 


91. Bryant v. Kentucky Lumber 
Co., 139 S.W. 1089, 144 Ky. 755, -760 
[cit Cyc]; Corbett v. Bradley, 7 Nev. 
106. 


92. Construction of particular 
‘words and phrases generally see supra 
§ 587. 


93. U.S.—Farmers’ & Merchants’ 
Bank of Monroe, N. C., v. Federal Re- 
serve Bank of Richmond, Va., 43 S. 
Ct. 651, 262 U.S. 649, 67 L.Ed. 1157, 30 
A.L.R. 635 [rev 112 S.E. 252, 183 N.C. 
B40 se Uhr 5. eee poman,,) £5) S:Ct-3 78, 
156 U.S. 353, 39 L.Ed. 450; Thompson 
v. Carroll, 22 How. 422; Minor v. Me- 
chanics’ Bank, 1 Pet. 46, 7 L.Ed. 47; 
U. S. v. Paschall, 9 F.(2d) 109 [error 
dism 17 F.(2d) 1021]; Fugitt v. Lake 
Erie, etc., R. Co., 287 F. 556. 


Ala.—Blair v. Murphree, 2 So. 18, 81 
Ala. 454; Ex p. Simonton, 9 Port. 390, 
395, 38 Am.D. 320. 


Ark.—Bradley County Road Im- 
provement Districts Nos. 1 and 2 v. 
Jarratt, 222 S.W. 14, 144 Ark, 260; 
Edwards vy. Hall, 30 Ark. 31. 


Cal.—Kemble v. McPhaill, 60 P. 
1092, 128 Cal. 444; Santa Cruz Rock 
Pavement Co. v. Heaton, 38 P. 693, 


105 Cal. 162; Coopers v. San Jose, 55 
Cal. 599; Marshall v. Foote, 252 P. 
1075, 81 Cal.App. 98; Los Angeles 
County v. State, 222 P. 153, 64 Cal.App. 
290. 


Colo.—Knight v. Fisher, 25 P. 78, 
15 Colo. 176; People v. Henderson, 21 
P. 144, 12 Colo. 369. 


D.C.—Whalen Paper & Pulp Mills 
v. Davis, 288 F. 438, 53 App.D.C. 84; 
Holzendorf v. Hay, 20 App.D.C. 576. 


184 Ga. 758; Georgia, etc., R. Co. v. 
Sasser, 60 S.E. 997, 130 Ga. 394; Cald- 
well v. State, 34 Ga. 10; Bass v. 


Doughty, 63 S.E. 516, 5 Ga.App. 458. 


Idaho.—State v. Title Guaranty & 
Surety Co. of Scranton, Pa., 152 P. 189, 
27 Idaho 752 [appeal dism 36 S.Ct. 
345, 240 U.S. 136, 60 L.Ed. 566]; State 
v. Williams, 42 P. 511, 4 Idaho 502. 


I1l.—Foutch v. Zempel, 163 N.E. 546, 
332 111. 192; People v. Board of Sup’rs 
of Logan County, 139 N.B. 898, 308 Il. 
543; Dawson v. Black, 36 N.E. 413, 148 
Til. 484; Union School Dist. No. 6 v. 
Sterricker, 86 Ill. 595; Chicago, etc., 
Coal Co. v. P., 114 ill.App. 75 [aff 73 


STATUTES 


But such 


N.E. 770; 214 m. 421]; Rothschild v. 
New York L. Ins. Co., 97 Ill. App. 547. 


Ind.—Morrison v, State, 105 N.E. 
113, 181 Ind. 544; Vigo County v. 
Davis, 36 N.E. 141, 136 Ind. 508, 22 
L.R.A. 515; Bansemer v. Mace, 18 Ind. 
27, 81 Am.D. 344; Cross .v. Pearson, 
LU Inds612'. 


_ lowa.—Queeny v. Higgins, 114 N.W. 
51, 136 Iowa 573. 


Kan.—Gleason v. Board of Com’rs 
of Sedgwick County, 141 P. 584, 92 
Kan. 632; State v. School Dist.- No. 
1, Edwards County, 103 P. 136, 80 Kan. 
oon re McCort, 34 P. 456, 52 Kan. 


Ky.—Ocean Accident & Guarantee 
Corporation v. Milford Bank, 33 S.W. 
(2d) 312, 236 Ky. 457; O’Connor v. 
NY SieeA RECS, 134 S.W. 1127, 142 Ky. 
52. ; 


La.—State v. New Orleans, 7 So. 


674, 42 La.Ann. 92, 
Me.—State v. Sweetsir, 53 Me. 438. 


Mass.—Attleboro Trust Co. v. Com- 
missioner of Corporations and Taxa- 
tion, 153 N.E. 333, 257 Mass. 43; Com. 
v. Mekelburg, 126 N.E. 790, 235 Mass. 
383; Com. v. Haynes, 107 Mass. 194. 


Mich.—Smith v. School Dist. No. 6 
Fractional, Amber Tp., Mason County, 
217 N.W. 15, 241 Mich. 366; Breen v. 
Kehoe, 105 N.W. 28, 142 Mich. 58, 1 
L.R.A.N.S. 349. 


Minn.—Lovell v. Wheaton, 11 Minn, 
92. 


Mo.—State ex rel. Coleman v. Blair, 
151 S.W. 148, 245 Mo. 680; State v. 
St. Louis, 59 S.W. 1101, 158 Mo. 505; 
State v. Schuchmann, 33 S.W. 35, 34 
S.W. 842, 133 Mo. 111; State v. Jus- 
tices Holt County Ct., 39 Mo. 521; 
Deming vy. Metropolitan HMngineering, 
ete., Co., 136° S.W. 740, 154 Mo.App. 
540. 


Mont.—State v, District Court, 96 P. 
337, 37 Mont. 298. 


Neb.—State v. Amsberry,.177 N.W. 
179, 178 N.W. 822, 104 Neb. 273; 
Douglas County v. Vinsonhaler, 118 
N.W. 1058, 82 Neb. 810; Atchison, etc., 
R. Co. v. Lawler, 58 N.W. 968, 40 Neb. 
356; Kelly v. Morse, 3 Neb. 224. 


Nev.—Ballard v. Purcell, 1 Nev. 342. 
N.H.—Proctor v. Green, 59 N.H. 350. 


N.J.—McDonald v. Board of Chosen 
Freeholders of Hudson County, 122 A. 
801, 99 N.J.Law 386 [rev 121 A. 297, 98 
N.J.Law 386]; Winne v. Cassale, 123 
A. 533, 99 N.J.Law 345 [aff 126 A. 324, 
100 N.J.Law 291]; Seiple v. Eliza- 
beth, 27 N.J.Law 407. 


N.M.—Bull v. Bal, 130 P. 251, 17 N. 
M. 466. 


N.Y.—In re Goddard, 94 N.Y. 544; 
Talmage v. Third Nat. Bank, 91 N.Y. 
531; Cooke v. State Nat. Bank, 52 N.Y. 
96, 11 Am.R. 667; Peo. v. McKelway, 
148 N.Y.S. 818, 163 App.Div. 286; Town 
of Hempstead v. Lawrence, 122 N.Y.S. 
1037, 188 App.Div. 473; Morse v. Press 
Pub. Co., 75 N.Y.S. 976, 71 App.Div. 
351; Reynolds v. Union Free School 
Dist. Bd. of Education, 53 N.Y.S. 75, 
33 App.Div. 88; Peo. v. Syracuse, 12 
N.Y.S. 890, 59 Hun 258 [aff 29 N.E. 146, 


|S.E. 194, 197 [quot Cyc]; 
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creates no new right or remedy, but is designed to 
regulate one already existing.®® 
utes conferring privileges on private individuals 
for a certain period of time, such privileges cannot 
be exercised after the lapse of the time allowed.°1 

[§ 635] (5) Construction of Particular Lan- 
guage®°—(a) “May,” “Must,” and “Shall.” 
general rule the word “may,” when used in a stat- 
ute, is permissive only®* and operates to confer dis- 


So under stat- 


As a 


128 N.Y. 6382]; Perkins v. Butler, 42 
How.Pr. 102; Buffalo, etce., Plank Road 
Co. v. Lancaster Highway Com’rs, 10 
How.Pr. 237; New York, etc., R. Co. 
v. Coburn, 6 How.Pr. 223; Skinner v. 
Tibbitts, 18 N.Y.Civ.Proce, 370. 


N.C.—Curlee v. National Bank, 121 
Rector v. 
Rector, 120 S.E. 195, 196, 186 N.C. 618 
[cit Cyc]. 


Ohio.—State v. Barnell, 142 N.E. 
611, 614, 109 OhioSt, 246 [quotCyc]; 
Sealy v. Budd, 60 N.E. 988, 65 Ohio 


Or.—Simpson v. Winegar, 258 P. 
562, 122 Or. 297; Barringer v. Loder, 
81 P. 778, 47 Or. 223; King Real Es- 
tate Assoc. v. Portland, 31 P. 482, 23 
Or. 199; Deane v. Willamette Bridge 
Co., 29 P.. 440, 22 Or. 167, 15. L.R.A. 
614; Smith v. King, 12 P. 8, 14 Or. 10, 


Pa.—MeMullin v. Commonwealth 
Title Ins. & Trust Co., 104 A. 760, 261 
Pa. 574; Rafferty v. Central Traction 
Co., 23 A. 884, 147 Pa. 579, 30 Am.S.R. 
763; De Many v. Wainer, 25 Pa.Dist. 
687; 44 Pa.Co. 699; In re Directors, 32 
Pa.Co. 665; Reitz v. Thomas, 13 Pa.Co. 
315; 'Morley’s. App. 2°° Pa.Cow 417; 
Benighouse vy. Felt, 1 Pa.Co. 496. 


Porto Rico.—Chavier v. Giraldez, 15 
Porto Rico 145. 


S.C.—Holmes vy. Wilmington Nat. 
Bank, 18 S.C. 31, 44 Am.R. 558 


S.D.—Rowenhorst v. Johnson, 204 
N.W. 173, 48 S.D. 325; Anderson’ v. 
Medberg, 92 N.W. 1089, 16 S.D. 324. 


Tenn.—-—Williams v. Birmingham & 
N. W. Ry. Co., 168 S.W. 160, 129 Tenn. 
680; Haifacre v. State, 79 S.W. 132, 
112 Tenn. 60%; Elrod v. Gray Lumber 
Co., 22 S.W. 2, 92 Tenn. 476. 


Tex.—Weber v. Rogan, 54 S.W. 1016, 
94 Tex. 62; Mitchell v. Hancock, (Civ. 
App.) 196 S.W. 694; Commonwealth 
Bonding & Casualty Ins. Co. v. Bowles 
(Civ.App.) 192 S.W. 611. 


Utah.—Eslinger v. Pratt, 46 P. 763, 
14 Utah 107; Ex p. Lowrie, 7 P. 4938, 4 
Utah 177. 


Vt.—Kellogg v. Page, 8 Am.R. 383, 
44 Vt. 356. 


Va.—Echols v. Brennan, 37 S.E. 786, 
99 Va. 150; Harrison v. Wissler, 36 
S.E. 982, 98 Va. 597; Atlantic, etc., R. 
Co. v. Peake, 12 S.E. 348, 87 Va. 130; 
Ailstock v. Page, 77 Va. 386; Bolling 
v. Petersburg, 3 Rand. (24 Va.) 563; 
Ex p. Yeager, 11 Gratt. (52 Va.) 655. 


Wash.—State v. North Shore Boom, 
etc., Co., 103 P. 426, 55 Wash. 1; Dil- 
lon v. Whatcom County, 41 P. 174, 12 
Wash. 391. 


W.Va.—Carson v. Phoenix Ins. Co., 
23 S.E. 552, 41 W.Va. 136. 


Wis.—Curry v. Portage, 217 N.W. 
705, 195 Wis. 35; Market Nat. Bank vy. 
Hogan, 21 Wis. 317. 


Wyo.—Burnham Hotel Co. v. City 
of Cheyenne, 222 P. 1, 30 Wyo. 458; 
Smith v. Harrington, 27 P. 803, 3 Wyo. 
503. 

Eng.—Wentworth v. Mathieu, 


[1900] A.C. 212; Davies v. Evans, 9 
Q.B.D. 238. 
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[§ 635 


cretion, °4 ivi the word “shall’®5 is imperative, | operating to impose a duty which may be phe 


Can.—Archibald v. Rex, 56 Can.S.C. 
48; Bernardin vy. North Dufferin, 19 
Can.S.C. 581. 


B.C.—Johnston v. 
Lands, 27 B.C, 257. 


Ont.—Rex v. Coopen, 47 Ont.L. 399; 
Re Dwyer, 21 Ont. 175. 


And see cases infra this note. 


[a] “May” construed as permis- 
sive.—Terre Haute & I. R. Co. v. 
Indiana ex rel. Ketcham, 24 S.Ct. 767, 
194 U.S, 579, 48 L.Ed. 1124; Barnett 
v. Prairie Oil & Gas Co., 19 F.(2d) 504 
[aff 10 F.(2d) 804, cert den 48 S.Ct. 
121, 275 U.S. 5638, 72 L.Ed. 428]; At- 
chison, T. & S. F. Ry. Co. v. Drayton, 
292 F. 15; Brookings State Bank v. 
Federal Reserve Bank of San Francis- 
co, 281 F. 222; Lewiston Milling Co. v. 
Cardiff, 266 F..753;, U. S.- v. Ford, 263 
F. 449; Jensen v. Lehigh Valley R. 
Co., 255 F. 795; The Shelbourne, 30 F. 
510; Blair _v. Murphee, 2 So. 18, 81 
Ala. 454; Webb v. Robbins, 77 Ala, 
176; Exp. Banks, 28 Ala. 28, 35; Ama- 
son v. Nash, 24 Ala. 279; Little River 
County v. Buron, 265 S.W. 61, 165 Ark. 
535; Fulbright v. Morton, 199 S.W. 
542, 131 Ark. 492; Tarpey v. McClure, 
213 P. 983, 190 Cal. 521; Realty Con- 
struction & Mortgage Co. v. Superior 
Court of San Joaquin County, 132 P. 
1048, 165 Cal. 543; Ostrander v. City 
of Richmond, 101 P. 452, 155 Cal. 468; 
Isom v. Rex Crude Oil Co., 74 P. 294, 
140 Cal. 678; Fresno Nat. Bank v. 
San Joaquin County Super. Ct., 24 P. 
157, 88 Cal. 491; Ryan v. Superior 
Court of California in and for Sacra- 
mento County, 192 P. 1036, 49 Cal.App. 
71; Babcock v. City of Rocky Ford, 137 
P. 899, 25 Colo.App. 312; Carlin v. 
Freeman, 75 P. 26, 19 Colo.App. 334; 
Appeal of Murdoch, 72 A. 290, 81 Conn. 
681, 129 Am.S.R. 231; Young v. Norris 
Peters Co., 27 App.D.C. 140; Holzen- 
dorf v. Hall, 20 App.D.C. 576; McKin- 
non v. State, 72 So. 676, 72 Fla. 223; 
Williams v. Wilkinson County, 91 S.E. 
571, 146 Ga. 601; Continental Nat. 
Bank v. Folsom, 3 S.BE. 269, 78 Ga, 449; 
Lee v. Stevens, 127 P. 680, 22 Idaho 
670; Barton v. Schmershall, 122 P. 
885, 21 Idaho 562; Wall v. Basin Min. 
Co., 101 BP. 733, 16 Idaho 313,22 LRA. 
N.S. 1013; People v. Chicago Sanitary 
Dist., 56 N.E. 9538, 184 Ill. 597; Fowler 
v. Pirkins, 77 Ill. 271; Gillinwater v. 
Mississippi, ete., R. Co., 13 Ill. 1; 
O’Donoghue v. St. Louis Southwestern 
Ry. Co., 181 Ill.App. 286; Board of 
Com’rs of Daviess County v. State, 
128 N.E. 596, 189 Ind. 540; State v. El- 
liott, 121 N.E. 82, 187 Ind. 691; Terry 
v. Byers, 68 N.E. 596, 598, 161 Ind. 
360; Terre Haute & I, R. Co. v. State 
ex re... Ketcham, 65 N.E. 401, 159 Ind. 
438; People’s Nat. Bank v. Ayer, 56 
N.E. 267, 24 Ind.App. 212; Budd v. 
Rutherford, 30 N.H. 1111, 4 Ind.App. 
386; Downing v. Oskaloosa, 53 N.W. 
256, 86 Iowa 352; Equitable L. Ins. Co. 
v. Gleason, 8 N.W. 790, 56 Iowa 47; 
Dean v. White, 5 Iowa 266; Central 
Branch R. Co, v. Ingram, 20 Kan. 66; 
McClure v. McGee, 108 S.W. 341, 128 
Ky. 464; State v. New Orleans, 7 So. 
674; 42 La.Ann. 92; State v. Police 
Jury, 5 So. 23, 40 La.Ann. 755; Wey- 
mouth vy. Penobscot Log Driving Co., 
71 Me. 29; State v. Sweetsir, 53 Me. 
438; Dascalakis v. Commonwealth, 
139 N.E. 168, 244 Mass. 568; Cheney 
v. Coughlin, 87 N.E. 744, 201 Mass, 
.204; Bldredge v. Norfolk County 
Com’rs, 70 N.E. 36, 185 Mass. 186; 
National Contracting Co. v. Com., 66 
N.E. 639, 183 Mass. 89; Rosenthal v. 
Nove, 56 N.E. 884, 885, 175 Mass. 559, 
78 Am.S.R. 512; Heavor v. Page, 36 
N.E. 750, 161 Mass, 109;: Com. v. 
Cheney, 6 N.E. 724, 141 Mass. 102, 55 


Minister of 


Am.R. 448; Opinion of Justices, 11 
Pick. (Mass.) 538; Breen v. Kehoe, 
105 N.W. 28, 142 Mich. 58, 1 L.R.A.N.S. 
349; Clements v. Utley, 98 N.W. 188, 
189, 91 Minn. 352; Lovell v. Wheaton, 
11 Minn. 92; Heman Constr. Co. v. 
Lyon, 211 S.W. 68, 277 Mo. 628; Wil- 
son v. Kansas City Southern R. Co., 
(Mo.) 99 S.W. 465; State v. Hannibal, 
etc., R. Co., 51 Mo. 532; Schaeffer v. 
Lohman, 34 Mo. 68; Hall v. St. Louis 
& S. Ry. Co., 101 S.W. 1137, 124 Mo. 
App. 661; Wilson v. Kansas City 
Southern Ry. Co., 99 S.W. 465, 122 Mo. 
App. 667; Hill v. Lewis and Clark 
County, 171 P. 929, 54 Mont. 479; Glock 
v. Elges, 159 P. 629, 39 Nev. 415; Ba- 
lard v. Purcell, 1 Nev. 342; Proctor v. 
Green, 59 N.H. 350; Drew v. Spauld- 
ing, 45 N.H. 472; Saxenmeyer v. State 
Board of Registration and Hxamina- 
tion in Dentistry, 75 A. 175, 79 N.J. 
Law 427; Bartley v.. Smith, 43 N.J. 
Law 321; State v. Patterson, 32 N.J. 
Law 177; Brothers v. Pickel, 31 N.J. 
Hey 64 Uebel, yhoo! Pie 2 Ok pede, 
N.M. 466; Medbury v. Swan, 46 N.Y. 
200; People ex rel. Finigan v. Board 
of Education of City of New York, 
94 N.Y.S. 61, 106 App.Div. 101; Weir 
v. Barker, 93 N.Y.S. 732, 104 App.Div. 
112; People v. City of Syracuse, 12 
N-Y.S. 890, 59 Hun 258; People v. Bar- 
rett, 9 N.Y.S. 321, 56 Hun 351; Darby 
v. Condit, 8 N.Y-Super. 599; Copley v. 
Hay, 12 N.Y.S. 277, 16 Daly 446; Skin- 
ner v. Tibbitts, 138 N.Y.Civ.Proc. 370; 
Perkins v. Butler, 42 How.Pr. (N.Y.) 
102; Bennett v. Matthews, 40 How.Pr. 
(N.Y.) 428; New York, etc., R. Co. v. 
Coburn, 6 How.Pr. (N.Y.) 223; In 
re Thirty-Fourth St. R. Co., 2 How.Pr. 
(N.Y.) 869; Malcom vy. Rogers, 5 Cow. 
(N.Y.) 188, 15 Am.D. 464;  Verplanck 
v. Mercantile Ins. Co., 1 Edw. (N.Y.) 
84; Sifford v. Beaty, 12 OhioSt. 189; 
Kime v. Thompson, 118 P. 174, 60 Or. 
183; King Real Estate Assoc. v. Port- 
Jland,: 31) PP'482,.23 “Or. 1995-Comt iv: 
Zalewsky, 104 A. 683, 261 Pa. 409; 
Workingman’s Loan & Building Ass’n 
of Altoona v. Heaton, 82 A. 78, 233 Pa. 
173; Rafferty v. Central Traction Co., 
23 A. 884, 147 Pa. 579, 30 Am.S.R. 763; 
Longbine v. Piper, 70 Pa. 378; Mott v. 
Pennsylvania R. Co., 30 Pa. 9, 72 Am. 
D. 664; Hayes v. Railway Steel 
Springs Co,, 28 Pa.Dist. 664; In re 
Directors, 21 Pa.Dist. 603; State v. 
Reeves) 995258. Ba 84iF plLi2sts.Cyr k38se 
Holmes v. Wilmington Nat. Bank, 18 
S.C. 31, 44 Am.R. 558; Anderson y. 
Medbery, 92 N.W. 1089, 16 S.D. 324; 
State v. Hall, 84 N.W. 766, 14 S.D. 161, 
164; Elrod v. Gray Lumber Co., 22 S. 
W. 2, 92 Tenn. 476; Lewis v. State, 
38 Head (Tenn.) 127; Brummer vy. 
Galveston, 76 S.W. 428, 97 Tex. 93; 
Weber, v. Rogan, 54 S.W. 1016, 55 S. 
W. 559, 57 S.W. 940, 94 Tex. 62; San 
Angelo Nat. Bank v. Fitzpatrick, 30 
S.W. 10538, 88 Tex. 2183; Boydston vy. 
Rockwall County, 24 S.W. 272, 86 Tex. 
234; Mitchell v. Hancock, (Tex.Civ. 
App.) 196 S.W. 694; Holcomb v. Wil- 
liams, (Tex.Civ.App.) 194 S/W. 631; 
Surrage v. McKay, 206 P. 722, 60 Utah 
1173, Purcell, v. Wilkins, 195 Po47. 
57 Utah 467; Eslinger v. Pratt, 46 P. 
7683, 14 Utah 107; Ex p. Lowrie, 7 P, 
493, 4 Utah 177; In re Ellis, 203 P. 957, 
118 Wash. 484; S. v. Gault, 105 P, 242, 
56 Wash. 140; In re Application for 
License to Practice Law, 67 S.B. 597, 
67 W.Va. 218; Carson v. Phoenix Ins, 
Co., 23 S.E. 552, 41 W.Va. 136; Barber 
Asphalt Co. v. City of Oshkosh, 121 
N.W. 608, 140 Wis. 58; Equitable Life 
Assur. Soc. v. Host, 102 N.W. 579, 124 
Wis. 657, 4 Ann.Cas. 418; Hart v, 
Godkin, 100 N.W. 1057, 122 Wis. 646; 
Cavanaugh v. Scott, 54 N.W. 328, 84 
Wis. 98; Cutler v. Howard, 9 Wis. 309; 
Smith v. Harrington, 27 P. 808, 3 Wyo. 


503; McHugh v. Union Bank, [1913] 
A.C. 299, 10 Dom.L.R. 562; Jones vy. 
Harrison, 3 Eng.L.&Eq. 579; Archi- 
bald v. Rex) 56 °-Can.S:C»; 435. )Re 
Mitchell, 40 Ont.L. 389; Toronto Elec- 
tric Light Co. v. Toronto, 38 Ont.L. 
72, 11 Ont.W.N. 169, 33 Ont.L. 267, 8 
Ont.W.N. 87; Re Dwyer, 21 Ont. 175; 
Darby v. Toronto, 17 Ont. 554; Smith 
v. Watson, 4 Austr.C.L.R. 802. ; 

“May”? as mandatory or permissive 
generally see 39 C.J. p 1393. 

94. Conn.—Ackerman v. Union & 
New Haven Trust Co., 100 A. 22, 91 
Conn, 500. 

Tll.—Peo. v. Abbott, 105 Ill. 


Chicago, ete., Coal Co. v. ,Peo., 
Tll.App. 75 [aff 73 N.E. 770, 214 Ill. 
421]. 


588; 


Ind.—Board of Com’rs of Daviess 
County v. State, 128 N.E. 596; Vigo 
County v. Davis, 36 N.E. 141, 136 Ind. 
503, 22 L.R.A. 515; Allen v. Wells, 22 
Ind. 118. 


Iowa.—kKelley vy. .Cedar Falls, 99 N. 
W. 556, 123 Iowa 660. 


Ky.—oO’Connor v. Weissinger, 134 
S.W. 1127, 142 Ky. 452. 
Mass.—Commonwealth v. Chance, 


54 N.E. 551, 174 Mass. 245, 75 Am.S.R. 
306; Com. v. Morrisey, 32 N.E. 664, 
157 Mass. 471. 


Miss.—State v. Henry, 40 So. 152, 
87 Miss. 125, 5 L.R.A.N.S. 340; Rid- 
ley v. Ridley, 24 Miss. 648. 


Neb—Atchison;. etc., _R. Coie : 
Lawler, 58 N.W. 968, 40 Neb. 356. 4 


N.Y.—White v. City of Buffalo, 115 
N.Y.S. 1021, 131 App.Div. 531; Reyn- 
olds v. City of Little Falls, 53 N.Y.S. 
75, 33 App.Div. 88. 


Ohio.—State v. Barnell, 142 N.E. 
611, 614, 109 OhioSt. 246 [quot Cyc]; 
ee v. Lidy, 37 N.E. 434, 51 Ohio 
St. 90. 


Or.—In re Clark, 154 P. 748, 155 P. 
LOT 79 Oresg25. 


Pa.—De Many v. Wainer, 44 Pa.Co. 
699; In re Directors, 32 Pa.Co. 665. 


Porto Rico.—Gonin y. Robledo, 6 / 
Porto Rico Fed. 451. 


S.C.—Dillingham vy. City of Spar- 
tanburg, 56 S.H. 381, 382, 75 S.C. 549, 
8 L.R.A.N.S. 412, 117 Am.S.R. 917, 
9 Ann.Cas. 829. 


Tenn.—Williams y. Williams, 
S.W. 938, 146 Tenn, 88. 


Tex.—El Paso Gas, Electric Light 
& Power Co. v. City of El Paso, 54 
S.W. 798, 22 Tex.Civ.App. 309. 


Vt.—State v. Massey, 47 A. 834, 72 
Wits 210. 


Va.—Ailstock v. Page, 77 Va. 386. 


Wis.—In re McNaughton’s Will, 
118 N.W. 997, 188 Wis. 179; Cutler y. 
Howard, 9 Wis. 309. 


95. U.S.—Ex p. Jordan, 94 U.S. 
248, 24 L.Ed. 123; Campbellsville 
Lumber Co. v. Hubbert, 112 F. 723; 
National Waterworks Co. y. Kansas 
beh F. 862; Madison yv. Daley, 58 


Ala.—Coleman v. Eutaw, 47 So. 703, 
157 Ala. 327; Montgomery v. Henry, 
39 So. 507, 144 Ala. 629, 1 L.R.A.N.S 
656, 6 Ann.Cas. 965; 
2 Ala. 26. 


Ark.—Edwards vy. Hall, 30 Ark. 31: 
State v. Johnson, 26 Ark. 281. i 


Cal.—Cake v. Los Angeles, 130 P. 
723, 164 Cal. 705; Pleasant Grove Un- 
ion School Dist. v. Alges, 215 P. 726, | 


236 


State v. Click, 


For later cases, developments and changes in the law see Annotations, same title and section number, J 
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Of similar effect and import with “shall” is the word 
These words, however, 
used interchangeably, -in statutes, and without re- 
and in each case 


“must.??96 


gard to their literal meaning ;°7 


61 Cal.App. 660. ~ 


Ill._—O’Rear v. Crum, 25 N.E. 1097, 
135 Til. 294; Fowler v. Pirkins, 77 
Til, 271; Wheeler v. Chicago, 24 Ill. 
105, 76 Am.D. 736; Peo. v. Hoffman, 
236 Ill.App. 1; Belleville Sav. Bank 
v.. Schrader, 214 Ill.App. 388; Roth- 
schild v. New York L. Ins. Co., 97 Ill. 
App. 547. 


Ind.—State v. Meeker, 105 N.E. 906, 
182 Ind. 240; Morrison v. State, 105 
N.E. 113, 181 Ind. 544; Robertson v. 
State, 10 N.E. 582, 643, 109 Ind. 79; 
Board of Finance of School City of 
Aurora v. People’s Nat. Bank of 
Lawrenceburg, 89 N.E. 904, 44 Ind. 
App. 578. 


Iowa.—State v. Hanson, 231 N.wW. 
428; Jefferson County Farm Bureau 
v. Sherman, 226 N.W. 182, 208 Iowa 
614; McPDunn vy. Roundy, 181 N.W. 
453, 191 Iowa 976; Vale v. Messenger, 
168 N.W. 281, 184 Iowa 558. 


Ky.—Horning v. Fiscal Court of 
Caldwell County, 218 S.W. 989, 187 
Ky. 87. 


_ La.—State vy. Vicknair, 48 So. 635, 
118 La. 963. 


Mass.—Town of Milton v. Cook, 138 
N.E. 589, 244 Mass. 93. 


Mich.—Smith v. School Dist. No. 6 
Fractional, Amber Tp. Mason Coun- 
ty, 217 N.W. 15, 241 Mich. 366; Ladies 
of the Maccabees v. Hand, 209 N.W. 
581, 235 Mich. 459; Peo. v.'De La 
Mater, 182 N.W. 57, 213 Mich. 167. 


Miss.—Tyson vy. Hamer, 3 Miss. 
669. 


Mo.—State ex rel. Carpenter v. City 
of St. Louis, 2 S.W.(2d) 713, 318 Mo. 
870; State ex rel. Stevens v. Wurde- 
man, 246 S.W. 189, 295 Mo. 566. 


Mont.—Helena First Nat. Bank v. 
Neil, 13 Mont. 382. 


Neb.—Trobough v. State, 233 N.W. 
452. 
Nev.—Brown y. Davis, 1 Nev. 409. 


N.J.—Foley v. City of Orange, 103 
A. 743, 91 N.J.Law 554; Haythorn v. 
Van Keuren & Son, 74 A. 502, 79 N.J. 
Law 101; Buch v. Danzenbacker, 37 
N.J.Law 359. 

N.Y.—Cooke v. State Nat. Bank, 52 
N.Y. 106, 11 Am.R. 667; In re Boule- 
vard Theatre, etc., Co., 186 N.Y.S. 430, 
195 App.Div. 518 [aff 132 N.E. 910, 
2231 N.Y.’ 615]. 

N.C.—Davis v. Board of Education 
of Beaufort County, 119 S.E. 372, 186 
N.C. 227. 

. Ohio.—State -v. Barnell, 142° N.E. 
611, 614, 169 OhioSt. 246 [quot Cyc]. 


Okl.—Glazier v. Heneybuss, 91 P. 
“872, 19 OKI. 316. 


Pa—Stout v. Select and Common 
-Councils, 22 Pa.Dist. 991; Benighouse 
vy. Felt, 1 Pa.Co. 496. 

S.c.—State v. Reeves, 
112 S.C. 383. 

S.D.—Bon Homme County Farm 
Bureau v. Board of Com’rs of Bon 
Homme County, 220 N.W. 618, 53 S.D. 
174. 

Tenn.—Home Tel. Co. v. Nashville, 
101 S.W. 770, 118 Tenn. 1 

Tex.—Mitchell v. Hancock,’ (Civ. 
App.) 196 S.W. 694; McLaren v. State, 
199 S.W. 811, 82 Tex.Cr. 449. 

W.Va.—Baer v. Gore, 90 S.H._ 5380, 
“19 W.Va. 50, L.R.A.1917B 723; Daw- 


99 S.H. 841, 


STATUTES 


are constantly 


oe v. Phillips, 88 S.E. 456, 78 W.Va. 


Wis.—Haseltine v. Simpson, 21 N. 
W. 299, 61 Wis. 427. 


Eng.—Davies yv. Evans, 9 Q.B.D. 
238; Rex v. Barlow, 2 Salk. 609, 91 
Reprint 516. ; 


B.C.—Johnston  v. 
Lands, 27 B.C. 257. 


Ont.—Re Rowland, 22 Ont.L. 418, 
17 Ont.W.R. 557, 560, 735, 2 Ont.W.N. 
bv 319, 365; Re Lincoln, 2 Ont.A. 
324, 


Minister of 


[a] “Shall” construed as manda- 
tory.—West Wisconsin R. Co. v. 
Foley, 94 U.S. 100, 24 L.Ed. 71; Mar- 
tin v. Hunter, 1 Wheat. (U.S.) 304, 4 
L.Ed. 97;. Madison vy. Daley, 58 F. 
751; Coleman vy. Eutaw, 47 So. 703, 
157 Ala, 327; Ex p.'Simonton, 9 Port. 
(Atal) 390,33 Am. Dp. °320%"State: ‘v. 
Johnson, 26 Ark. 281; Clark v. Pat- 
terson, 73 N.E. 806, 214 Ill. 533, 105 
Am.S.R. 127; Madderom v. Chicago, 
620 N. Ee 846,:194 011. 572) Clarke. jv: 
Chicazo, wa NeB, Lo, Leo, y AIL 35.45 
Smith v. Noe, 30 Ind. 117; State v. 
Vicknair, 43 So. 635, 118 La. 963; Ty- 
son v. Hamer, 3 Miss. 669; State v. 
Dilworth, 258 P. 246, 80 Mont. 102; 
Eddy v:. State Board of Embalmers, 
163 P. 245, 40 Nev. 329; Hoole v. Kin- 
kead, 16 Nev. 217; Peo. v. Gowasky, 
155 N.E. 73%, 244.N-:Y. 451; Peo. v. 
Queens County, 36 N.H. 1062, 142 N.Y 
271; Cooke y. State Nat. Bank, 52 N. 
Y. 106, 11 Am.R. 667; Peo. v. Brook- 
lyn, 39 N.Y. 81; Kelsey v.- Church, 
98 N.Y.S. 585, 112 App.Div. 408; Peo. 
v. St. Lawrence County, 36 N.Y.S. 40, 
90 Hun 568; Greater New York Ath- 
letic Club v. Wurster, 43 N.Y.S. 703, 
19 Misc. 4438; Matter of O’Rourke, 30 
N.Y.S. 375, 9 Misc. 564; In re Roches- 
ter, 10 N.Y.S. 486; Rogers v. Wing, 5 
How.Pr. (N.Y.) 50; Battle v. City of 
Rocky Mount, 72 S.H. 354, 156. N.C. 
329; State v. Board of Fayette Coun- 
ty Bd., 172 N.E. 154, 122 OhioSt. 456; 
Lynn v. Lynn, 100 A. 975, 256 Pa. 563; 
In re Sharpless, 28 Pa.Dist. 746; 
Stout v. Select and Common Councils, 
22 Pa.Dist. 991; State v. Reeves, 99 
SEs Sal, Mee S:C.1 3805 SteDNenS Ve 
Jones, 123 N.W. 705, 24 S.D. 97, 102 
feiting Cyc]; Johnson y. Baker, 259 S. 
W. 909, 149 Tenn. 613; Home Tel. Co. 
v. Nashville, 101 S.W. 770, 118 Tenn. 
1; Dollman v. Collier, 22 S.W. 741, 
92 Tenn. 660; Christensen v. Foster, 
(Tex.) 297 S.W. 657; Dawson v. Phil- 
lips, 88 S.E. 456, 78 W.Va. 14; Hager 
v. Melton, 66 S.E. 13, 66 W.Va. 62; 
Equitable Life Assur. Soc. v. Host, 
102 N.W. 579, 124 Wis. 657, 4 Ann. 
Cas. 413; Smith v. Chicago, M. & St. 
P. Ry. Co., 102 N.W. 336, 124 Wis. 
120; Haseltine v. Simpson, 21 N.W. 
299, 61 Wis. 427; State v. Dousman, 28 
Wis. 541; In re Burton, [1903] 2 K.B. 
300; Atty.-Gen. v. Lock, 3 Atk. 164, 
26 Reprint 897; Manning v. Winni- 
peg, 21 Man. 203; Re Rowland, 22 
Ont.L. 418, 17 Ont.W.R. 557, 560, 735, 
2 Ont.W.N. 305, 319, 865; Pohlman 
vy. Herald Printing Co., Ltd., 16 Ont. 
W.N. 49. 


“Shall” as mandatory or directory 
generally see 57 C.J. p 547. 


96. Ex p. Smith, 93 P. 19D) 452 
Cal. 566; Pleasant Grove Union School 
Dist. v. Algeo, 215 P. 726, 61 Cal.App. 
660; Peo. v. Thomas, 66 N.Y.S. 191, 
82 Misc. 170, 8 Ann.Cas. 36, 15 N.Y. 
Cr. 81; State v. Barnell, 142 N.E. 
611, 614, 109 OhioSt. 246 [quot Cyc]; 
Devine vy. State, 186 N.E. 922, 105 Ohio 
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are to be given that effect which is necessary to 
carry out the intention of the legislature as deter- 
mined by the ordinary rules of construction.?® In 
determining the intention of the legislature in using 


St. 288; Christensen v. Foster, (Tex.) 
297 S.W. 657; Mitchell v. Hancock, 
(Tex.Civ.App.) 196 S.W. 694. 


“Must” as mandatory or directory 
generally see 44 C.J. p 1498. 


97." U.S.—U. S. v. Boyd, 24 F. 692. 
Ark.—Edwards v. Hall, 30 Ark. 31. 
Colo.—Allen y. Tritch, 5 Colo. 222. 


D.C.—Fields vy. U. S., 27 App.D.C. 
433 [cert den and error dism 27 S.Ct. 
543, 205 U.S. 292; 51 L.Wd. 807]. 


Ill.—Manufacturers Exhibition 
Bldg. Co. v. Landay, 76 N.E. 146, 219 
Tl. 168; O’Donoghue v. St. Louis 
Southeastern R. Co., 181 Ill.App. 286. 


Iowa.—Ackerman v. Hendricks, 90 
N.W. 522. 


Mass.—Phillip v. 
Mass. 198. : 


Minn.—State v. Christianson, 229 
N.W. 313, 179 Minn. 337. 


N.D.—Thorson v. Weimer, 230 N.W. 
596, 59) NED. 457; 


Ohio.—State v. Barnell, 142 N.E. 
611, 614, 109 OhioSt. 246 [quot Cyc]. 


R.I.—MecLyman y. Holt, 151 A. 1. 
Tenn.—Sherrod v. Hughes, 75 S.W. 


Fadden, 125 


T1%, 110. Tenh...311;, Farmers’; ete, 
Bank y. Johnson, 3 Humphr. 26. 
Wash.—Clancy v. McElroy, 70 P. 


1095, 30 Wash. 567. 


W.Va.—Ex p. Doyle, 57 S.E. 824, 62 
W.Va. 280. 


98. U.S.—Minor v. Mechanicy’ 
Bank, 1 Pet. 46, 7 L.Ed. 47; Colby 
eee v. Canandaigua, 69 Fed. 


Ark.—Edwards v. Hall, 30 Ark. 36. 


Cal—Fresno * County v. Fowler 
Switch Canal Co., 9 P. 309, 68 Cal. 359. 


Ga.—Bass v. Doughty, 63 S.H. 516, 
5 Ga.App. 458. 


Idaho.—Barton v. Schmershall, 122 
P. 359, 21 Idaho 562. 


Ill.— Manufacturers Exhibition 
Bldg. Co. v. Landay, 76 N.E. 146, 219 
Til. 168; O’Donoghue v. St. Louis 
Southeastern R. Co., 181 Ill.App. 286; 
Boyer v. Onion, 108 TIll.App. 612; 
Rothschild vy. New York L. Ins. Co., 
97 Ill.App. 547. 


Ind.—Morrison vy. 
1135, £81 Ind. 544; 


Iowa.—Downing v. Oskaloosa, 53 N. 
W. 256, 86 Iowa 352. 


Kan.—Kansas Pac. R. Co. v. Reyn- 
olds, 8 Kan. 628. i 


Me.—Forbes y. Bethel, 28 Me. 204. 


Miss.—Cason vy. Cason, 31 Miss. 
578; Ridley v. Ridley, 24 Miss. 648. 


Mo.—State v. Talty, 66 S.W. 361, 
166 Mo. 529; Deming y. Metropolitan 
Engineering, etc., Co., 136 S.W. 740, 
154 Mo.App. 540; Spaulding vy. Suss, 
4 Mo.App. 541. 


Neb.—Western Travelers’ Ace. As= 
soc. v. Taylor, 87 N.W. 950, 62 Neb. 
783; Peo. v. Buffalo County, 4 Neb. 
150; Kelly v. Morse, 3 Neb. 224. 


N.Y.—Wuesthoff v. Germania L. 
Ins. Co., 14 N.E. 811, 107 N.Y. 580; 
Talmage v. Third Nat. Bank, 91 N.Y. 
531; Morse v. Press Pub. Co., 75 N.Y. 
S. 976, 71 App.Div. 351; Skinner y. 
Tibbitts, 18 N.Y.Civ.Proc. 370. 


N.C.—Moore v. Waters, 146 S.E. 
§2, 148 N.C. 326; Pelletier v. Saun- 
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the word “shall,” the court may consider the legis- 
lative history of the statute,®® and the deliberate 
refusal of the legislature to insert the word “may” 
in place of “shall” shows a settled intention to use 
So, where a sec- 
tion of a statute is amended by striking out “may” 
and inserting “shall” in lieu thereof, an intent is 
shown to alter the-directory nature of the law and 
and conversely, an amend- 


the latter word as mandatory.* 


render it mandatory ;? 


ders, 67 N.C. 261. 


Ohio.—State v. Barnell, 142 N.E. 
611, 614, 109 OhioSt. 246 [quot Cye}: 
Devine v. State, 186 N.E. 922, 105 Ohio 
St. 288; State v. Board of Hducation 
of Rural School Dist. of Spencer Tp., 
Lueas County, 116 N.H. 516, 95 Ohio 
St. 367; State v. Budd, 60 'N.E. 988, 
65 OhioSt. 1; State v. ‘Columbia IES 
School Dist. ’No. 6 Bd. of Education, 
11 OhioS.&C.P. 422, 8 OhioN.P. 186; 
Downing v. Downing, 24 OhioN.P.N. Ss. 
241. 


Pa.—Morgan v. Wyoming County 
Comrs., 12 Pa.Dist.&Co. 165. 


Philippine.—In re Guarina, 24 Phil- 
ippine 37. 


R.I.—Moies v. Economical Mut. L 
Paseo te wb. 259: 


S.c.—Chapman v. Mayrant, 29 §.C. 
L. 485. 


Tex.—Hess & Skinner Engineering 
Co. v. Turney, 203 S.W. 593, 109 Tex. 
208 [answers to certified ‘questions 
eonformed to (Civ.App.) 207 S.W. 
171, mod 216 S.W. 621, 110 Tex. 148]; 
Plowman v. Dallas County, 88 S.W. 
252; Smisson v. State, 9 S.W. 112, 71 
Tex. 222; Rains v. Herring, 5 S.W. 
369, 68 Tex. 468. 


Va.—Leigton v. Maury, 76 Va. 865. 


Wash.—-National Surety Co. v. 
Campbell, 185 P. 602, 108 Wash. 596; 
Claney v. McElroy, 70 P. 1095, 30 
Wash. 567;- Dillon v. Whatcomb Coun- 
ty; 41. P. 174, 12 Wash. 391. 


W.Va.—Ex p. Doyle, 57 S.E. 824, 62 
W.Va. 280. 


Can.—Shawmigan 
CoOnawe Water, mete:, 
585. 


Alta.—Finseth v. Ryley Hotel Co., 
$cAlta.Liy 281: 


Ont.—Webb y. Box, 20 Ont.L. 220, 
15 Ont.W.R. 205, 19 Ont.L. 540, 14 
Ont.W.R. 540. 


And see cases infra note 99 et seq. 


99. Rea v. Cook, 105 N.BE. 618, 217 
Mass. 427. 


1. Rea v. Cook, supra. 


2. Rockdale County Bd. of Educa- 
tion v. Gresham, 94 S.H. 641, 21 Ga. 
App. 440; State V. Board of Com’rs 
of Greene County, 113 N.H. 831, 94 
OhioSt. 296. 


8. Goodchild & Partners v. Ready 
Tool Co., 124 A. 38, 100 Conn. 378; 
State v. Board of Education of Worth- 
ington Village School Dist. of Frank- 
lin County, 138 N.E. 865, 105 OhioSt. 
438; Dillingham v. Mayor, etc., of 
Spartanburg, 56 S.B. 381, 75 S.C: 549; 
Johnson v. Minister of Lands, 20 BC; 
HASSE 

4, U.S.—U. S. ex rel. Stayton v. 
Paschall. 9 F.(2d).109 [error dism 17 
F.(2d) 10211; Winsor ees G2 v. Chi- 
cago, etc., R. Co., 52 F. 746 


Ark.—Little River ee v. Buron, 
265 S.W. 61, 165 Ark. 5385; Fulbright 
v. Morton, 199 S.W. 542, 131 Ark, 492; 
Pirani v. Barden, 5 Ark, 81. 


Hydro-Electric 
Go,, (145 -Can.S:C. 


STATUTES 


Cal.—Ostrander v. City of Rich- 
mond, 101 P. 452, 155 Cal. 468; Kem- 
ble v. McPhaill, 60 P. 1092, 128 Cal. 
444; Marshall v. Foote, 252 P..1075, 
81 Cal.App. 98; Stockton Plumbing, 
ete., Co. v. Wheeler, 229 P. 1020, 68 
Cal.App. 592; In re Chadbourne’s Es- 
tate, 114 P. 1012, 15 Cal.App. 363. 


Conn.—Rubin v. Lipson, 114 A. 86, 
An Conn. 281; Lyon v. Rice, 41 Conn. 
Di 


D.C.—Whalen Paper, etc., Mills v. 
Davis, 288 F. 488, 53 App.D.C. 84; 
Dabney v. Dabney, 20 App.D.C. 440. 

Ga.—Bass v. Doughty, 63 S.E. 516, 
5 Ga.App. 458. 


Hawaii.—Kalakiela v. 
Hawaii 216. 


Ill.—Foutch v. Zempel, 163 N.E. 546, 


Bicknell, 22 


332 Ill. 192; Peo. v. Board of Sup’rs 
of Logan County, 139 N.E. 898, 308 
Til. 543. 


Ind.—Morrison vy. State, 105 N.E. 


113, 181 Ind. 544; Vigo County v. 
Davis, 36 NB. 141, 1386 Ind. 503, 22 
L.R.A, 515. 


Iowa.—Downing v. Oskaloosa, 53 
N.W. 256, 86 Iowa 352. 


Kan.—State v. School Dist. No. 1, 
areas County, 103 P. 136, 80 Kan. 


Ky.—Ocean Accident & Guarantee 
Corporation v. Milford Bank, 33 S.W. 
(2d) 312, 236 Ky. 457. 


La.—Girault vy. Feucht, 41 So. 572, 
LL7 La. 276. 


Me.—Banton v. Griswold, 50 A. 89, 
95 Me. 445; Monmouth vy. Leeds, 76 
Me. 28; Forbes v. Bethel, 28 Me. 204. 


Mass.—Attleboro Trust Co. v. Com- 
missioner of Corporations and Taxa- 
tion, 153 N.B. 333, 257 Mass. 43; Bay 
State St. Ry. Co. v. City of Woburn, 
122 N.E. 268, 232 Mass. 201; Hubbard 
v. Lamburn, 75 N.E. 707, 189 Mass. 
296; Worcester County v. Schlesing- 
er, 16 Gray 166. 


Mich.—Smith y. School Dist. No. 6 
Fractional, Amber Tp., Mason County, 
217 N.W. 15, 241 Mich. 366. 


Miss.—Henry v. State, 39 So. 856, 
87 Miss, 1. 


Mo.—State ex rel. Coleman v. Blair, 
151 S.W. 148, 245 Mo. 680; State v. 
St. Louis, 59 S.W. 1101, 158 Mo. 505; 
State v. Withrow, 24 S.W. 638; 
Spaulding v. Suss, 4 Mo.App. 541. 


Neb.—State v. Amsberry, 178 N.W. 
822, 104 Neb. 2738, on rehearing vacat- 
ing former judgment UC ENE WVnd ens 
104 Neb. 273; Peo. v. Buffalo County, 
Fora 150; Kelly v. Morse, 3 Neb. 


N.J.—Winne v. Cassale, 123 A. 533, 
99 N.J.Law 345 [aff 126 A. 324, 100 
N.J.Law 291]; McDonald v. Board of 
Chosen Freeholders of Hudson Coun- 
he 122 A. 801, 99 N.J.Law 170 [rev 121 

. 297, 98 N.J.Law 386]. 


N.M.—Lorenzino v. 
1172, 18 N.M. 240. 


N.Y.—Hagadorn v. Raut 2tRN Ee 
583; Peo. v. Batchellor, 53 N.Y. 128. 


State, 135 P. 
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ment substituting “may” for “shall” manifests a 
clear intent to make the act referred to optional 
and permissive instead of mandatory.’ 


“May” construed as mandatory. Where, from a 
consideration of the’ whole statute, and its nature 
and object, it appears that the intent of the leg- 
islature was to impose a positive duty rather than 
a discretionary power, the wor 
to be mandatory.* 


“may” will be held 
A mandatory construction will 


13 Am.R. 480; Morse v. Press Pub.. 
Co., 75 N.Y.S. 976, 71. App.Div. 352; 
Peo.. v...Syracuse, .12 NvY:S: 890, 59 
Hun 258 [aff 29 N.E. 146, 128 N.Y. 
632]; Adriance v. New York, 12 How. 
Pr. 224. 


; ee elas: v. Saunders, 67 N.C. 
61. 


N.D.—Walker v. Maronda, 106 N.W. 
296; Mills v. Fortune, 105 N.W. 235. 


Ohic.—Johnson v. Toledo, etc., R. 
Co., 5 OhioN.P.N.S. te 

Or.—Lyons v. Gram, 260 P. 220, 
122 Or. 684; Barringer v. Loder, 81 


P. 778, 47 Or. 223; King Real Estate 
Assoc. v. Portland, 31 P. 482, 23 Or. 
199; Deane v. Willamette Bridge Co., 
29 P. 440, 22 Or. 167, 15 L.R.A. 614. 


-Pa.—Com. v. Cleary, 23 A. 1110, 148 
Pa. 26; Jester v. Jefferson Tp. Over- 
seers of Poor, 11 Pa. 540; Shaeffer v. 
Jack, 14 Serg. & R. 426. 


R.I—McLyman v. Holt, 151 A. 1. 


S.C.—Moore v. Waters, 146 S.E. 92, 
148 S.C. 326; Dillingham v. Mayor, 
ete., of Spartanburg, 56 S.E. 38, 75 
eee eee Davenport v. Caldwell, 10 


S.D.—Henry v. Meade County Bank, 
ve ce 626, 34 S.D. 369, 374 [cit 
ye]. 


Tenn.—Williams v. Birmingham & 
N. W. Ry. Co., 168 S.W. 160, 129 Tenn. 
680; Halfacre v. State, 79 S.W. 132, 
112 Tenn. 609; Barnes v. Thompson, 2 
Swan 313. 


Vt.—Central Vermont R. Co. v. 
Royalton, 4 A. 868, 58 Vt. 234; Gran- 
ville v. Hancock, 55 Vt. 323; Kellogg 
v. Page, 44 Vt. 356, 8 Am.R. 383. 


Va.—Radford v. Fowlkes, 8 S.E. 
817, 85 Va. 820; Ex p. Lester, 77 Va. 
663; Leigton v. Maury, 76 Va. 865. 


Wash.—State v. North Shore Boom, 
etc., Co., 103 P. 426, 55 Wash. 1; Van 
Dyke v. Lewis County School Dist. 
No. 77, 86 P. 402. 


Wis.—State v. Board of State Can- 
vassers, 36 Wis. 498. 


Eng.— Atty. -Gen. v. Lock, 3 Atk. 
164, 26 Reprint 897; Crake vy. Powell, 2 
EL&B. 210, 75 E.C Ohi: 210, 118 Reprint 

i. 


Ont.—Rex v. L., 69 Dom.L.R. 618. 
And see cases infra this note. 


[a] In case of doubt as to whether 
the word “may” should be construed 
in a mandatory sense, resort should 
be had to the context as an aid to as- 
certain the legislative intent. Mec- 
Donald v. Board of Chosen Freehold- 
ers of Hudson County, 122 A. 891, 99 
N.J.Law 170 [rev 121 A. 297, 98 N.J. 
Law 386]. 


[b] “Word ‘may’ will be construed 
to mean ‘shall’ when the context or 
purposes of the statute require it,” 
Mills v. Fortune, 105 N.W. 235, 236, 
14 N.D. 460. 


[c] “May” construed to mean 
“shall? or “must.’—In re Seider, 163 
F. 138; North Bloomfield Gravel Min. 
Co. v. United States, 88 F. 664, 32 


For later cases, developments and changes in the law see annotations, same titie and section number. 
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usually be given to the word “may” where public |: interests are concerned, and the public® or third 


C.C.A. 84; Winsor Coal Co. v. Chicago, 
ete; R. Cow §2)Ru T1653 | Inere Patter- 
son, 18 F.Cas.No. 10,815, 1 Ben. 508; 
Eixesp: “Cincinnati, ete:, R. Co., 73 Ala, 
258; Nabors v. Nabors, 2 Port. (Ala.) 
162; Root v. O’Brien,. 261. S.W. 291, 
164 Ark. 156; Chicago, R. I. & P. R. 
Co. v. Jaber, 107 S.W. 1170, 85 Ark. 
232; Spratley v. Louisiana & A. Ry. 
Co., 95 S.W..776, 77 Ark. 412; Gouanil- 
lou v. Industrial Aecident Commis- 
SIONS ERS os. Can. ase in. me 
Moore’s Estate, 182 P. 285, 180 Cal. 
570; Stewart Law & Collection Co. v. 
Alamega County, 76 P. 481, 142 Cal. 
660; Hoppe v. Hoppe, (Cal.) 36 P. 389; 
Demartin v. Demartin, 24 P. 594, 85 
Cal. 71; Ballentine’s Estate, 45 Cal. 
696; Pueblo County v. Smith, 45 P. 
357, 22 Colo. 534, 33 L.R.A. 465; State 
v. Richards, 49 A. 858, 74 Conn. 57; 
State v. Neuner, 49 Conn. 232; Rock- 
well v. Clark, 44 Conn. 534; Metzger 
v. Markham, 36 App.D.C. 212; Levy v. 
Millman, 7 Ga. 167; Kulakiela v. 
Bicknell, 22 Hawaii 216; State v. 
American Surety Co. of New York, 
145 P. 1097, 26 Idaho 652; Mercy Hos- 
pital v. Chicago, 58 N.E. 358, 187 Ill. 
400; Young v. Carey, 56 N.E. 960, 184 
Ill. 613; Peotone, ete., Drainage Dist. 
No. 1 v. Adams, 45 N.E. 266, 163 Ill. 
428; Chicago Pub. Stock Exch. v. Mc- 
Claughry, 36 N.E. 88, 148 Ill. 372; 
Cairo v. Campbell, 5 N.E. 114, 116 Ill. 


305; Tickner v. McClelland, 84 Ill. 
471; St. Louis, etc: R. Cov. Teters, 
68 Ill. 144; Kane County v. Young, 


81 11]. 194; Randolph County v. Ralls, 
18 Ill. 29; Gillinwater v. Mississippi, 
ete: RR.) Co.,. 13. TN. 1;. Whitney. .v. 
Ragsdale, 33 Ind. 107, 5 Am.R. 185; 
State v. Goodsell, 113 N.W. 826, 136 
Iowa 445; Havens v. Pope, 62 P. 538, 
10 Kan.App. 299; Girault v. Feucht, 
41 So. 572, 117 La. 276; Geyer v. Cook, 
89 A. 147, 111 Me. 341; Com. v. Smith, 
111 Mass. 407; Worcester County v. 
Schlesinger, 16 Gray (Mass.) 166; 
Maine v. Gould, 11 Mete. (Mass.) 220; 
Freud v. Wayne Cir. Judge, 92 -N.W. 
109, 181 Mich. 606; Rich v. Board of 
State Canvassers, 59 N.W. 181, 100 
Mich. 453; McBrian v. Grand Rapids, 
22 N.W. 206, 56 Mich. 95; Gilfillan v. 
Hobart, 28 N.W. 222, 35 Minn. 185; 
‘Henry v. State, 39 So. 856, 87 Miss. 
1; Whitten v. State, 61 Miss. 717; 
State v. Withrow, (Mo.) 21 S.W. 638; 
Canada v. Daniel, 157 S.W. 1032, 175 
Mo.App. 55; Roberts v. Bartlett, 26 
Mo.App. 611; Spaulding v. Suss, 4 
Mo.App. 541; State v. District Court 
of First Judicial Dist. in and for Lew- 
is and Clark County, 172 P. 1030, 54 
Mont. 602; Beadle v. Sanders, 177 
N.W. 789, 104 Neb. 427; State v. Ams- 
berry, 177 N.W. 179, 178 N.W. 822, 104 


Neb. 273; Doane v. Omaha, 30 N.W. 
54, 58 Neb. 815; Walley’s Hstate, 11 
Nev. 260; Compton v. Calvert, 72 A. 


29, 77 N.J.Law 358; Cohen v. Slavin, 
(N.J.Sup.) 126 A. 432; Peo. v. Feitner, 
61 N.E. 763, 168 N.Y. 494; O’Reilley v. 
Kingston, 21 N.E. 1004, 114 N.Y. 439; 
Williams v. Peo., 24 N.Y. 405; Nelli- 
gan v. Groth, 110 N.Y.S. 619, 126 App. 
Div. 444; Mitchell v. Pike, 17 Hun 
(N.Y.) 142; Appleton v. Warner, 51 
Barb. (N.Y.) 270; Goodman v. Court 
of Special Sessions of City of New 
York, 201 N.Y.S. 119, 121 Misc. 202; 
Peo. v. Pierce, 119 N.Y.S. 21, 64 Misc. 
627; Brainerd v. De Graef, 61 N.Y.S. 
953, 29 Misc. 560; Carter v. Barnum, 
53 N.Y.S. 539, 24 Misc. 220; Peo. ex 
rel. Watson v. Lamphier, 172 N.Y.S. 
247; Devine’s Case, 11 Abb.Pr. (N.Y.) 
90; Rumsey v. Lake, 55 How.Pr. 
(N.Y.) 339; Drought v. Curtiss, 8 
How.Pr. (N.Y.) 56; Falls of Neuse 
Mfg. Co. v. Brower, 11 S.H. 313, 105 
N.C. 440; Jones v. Statesville, 2 S.E. 
846, 97 N.C. 86; Pone v. Pollock 1 
OhioCir.Ct. 347, 1 OhioCir.Dec. 193; 


Thornton’s Estate, 5 OhioS.&C.P. 151, 
7 OhioN.P. 335; Johnson y. Toledo, 
ete., R. Co., 5 OhioN.P.N.S.347; State 
ex rel. Smith v. Brown, 103 P. 762, 
24 Okl. 433; Choctaw, O. & G. R. Co. 
V..AWintZecs Pi 94, 18-Okl.y41i* up- 
ner v. Hubner, 136 P. 667, 67 Or. 557; 
Price v. Warner, 111 P..49, 118 P. 173, 
60 Or. 7; McAllister v. Com., 28 Pa. 
Dist. 509; In re Directors Pike Tp. 
School Directors, 15 Pa.Dist. 565; 
Gamble v. Paine, 213 S.W. 419, 141 
Tenn. 548; Walton v. Walton, 33 S.W. 
561, 96 Tenn. 25; McRuffin v. State, 
240 S.W. 309, 91 Tex.Cr. 569; Brush v. 
Watson, 69 A. 141, 81 Vt. 48; Sabin 
v. Kelton, 54 Vt. 283; Radford y. 
Fowlkes, 8 S.E. 817, 85 Va. 820; Welsh 
v. Solenberger, 8 S.E. 91, 85 Va. 441; 
Hutcheson v. Priddy, 12 Gratt. (53 
Va.) 85; State v. Union Sav. Bank of 
Spokane, 159 P. 761, 92 Wash. 484; 
Maryland Casualty Co. v. Seattle 
Electric Co., 134 P. 1097, 75 Wash. 
430; Seattle, ete., R. Co. v. O’Meara, 
29 P. 835, 4 Wash. 17; Butcher v. 
Kunst, 64 S.E. 967, 65 W.Va. 384; 
Buena Vista Freestone Co. v. Parrish, 
12 S.E. 817, 34 W.Va. 652; Town of 
Mineral Point v. City of Mineral 
Point, 181.N.W. 224, 173 Wis. 355; 
Mason v. City of Ashland, 74 N.W. 
357, 98 Wis. 540; Fleming v. City of 
Appleton, 12 N.W. 462, 55 Wis. 90; 
State v. Board of State Canvassers, 
36 Wis. 498; Roles v. Roswell, 5 T.R. 
538; Shawinigan Hydro-Electric Co. 
v. Shawinigan Water, etc., Co., 45 Can. 
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705, 18 L.Ed. 560; Rock Island Coun- 
ty v. U. S., 4 Wall. 435, 18 L.Ed. 419; 
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234 Ill. 583; Pierson v. Peo., 68 N.E. 
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116 Ill. 305; James v. Dexter, 112 111. 
489, Fowler v. Pirkins, 77 Ill. 271; 
Kane v. Footh, 70 Il. 587; Chicago, 
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60 Kan. 122; In re McCort, 34 P. 456, 
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persons® have a claim de jure that the power con- | ferred should be exercised, or whenever something 
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26 L.R.A. 281; Seiple v. Elizabeth, 27 
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either to the inhabitants of a state, a 
county, or a community. Peo. v. 
Turnbull, 184 11l.App. 151. 


6. U.S.—Rock Island County v. U. 
S., 4 Wall. 435, 18 L.Ed. 419; Fugitt 
v. Lake Erie & W. R. Co., 287 F. 556; 
Boswell v. Big Vein Pocahontas Coal 
CO 217 Fa 82 Gent Sven We Se elo ait. 
232, 51 C.C.A. 189; Pensacola Provi- 
sional. Municipality v. Lehman, 57 F. 
324, 6 C.C.A, 349; Winsor Coal Co. v. 
Chicago, éte], R.»Co.p 62 F716: 


Ala.—Graham vy. City of Tuscum- 
bia, 42 So. 400, 146 Ala. 449; Blair 
v. Murphree, 2 So. 18, 81 Ala. 454; 
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213; Kemble v. McPhaill, 60 P. 1092, 
128 Cal. 444; Hayes v. Los Angeles 
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Kan. 18; Kansas City, W. & N. W. R.. 
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1101, 158 Mo. 505; State v. King, 36 
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is directed to be done for the sake of justice or the 
public good;* but never for the purpose of creat- 
The word “may” will also be con- 
strued as “shall,” when the statute can thereby 
be upheld, if a contrary construction would render 
it obnoxious to a constitutional inhibition.? 


ing a right.8 


N.Y.—Peo. v. Sisson, 118 N.E. 789, 
222 N.Y. 387; Smith v. Floyd, 35 N.E. 
606, 140 N.Y. 337; Peo. v. Livingston 
County, 68 N.Y. 114; Peo. v. Otsego 
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Burns, 27 N.Y.S. 980, 7 Misc. 418, 31 
Abb.N.Cas. 144; Goff v. Vedder, 12 N. 
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31 How.Pr. 464; Buffalo, etc., Plank 
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Com’rs, 10 How.Pr. 287; New York, 
ete., R. Co. v. Coburn, 6 How.Pr. 223; 
- New York v. Furze, 3 Hill 612. 


N.D.—State v. Barry, 103 N.W. 637, 
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Tex. 468. 


Utah.—Ex p. Lowrie, 7 P. 493, 4 
Utah 177. 
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Am.R. 383. ; 
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BH. 661, 70 W.Va. 522; Ex p. Doyle, 57 
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.  Wyo.—Burnham Hotel Co. v. Chey- 
-enne, 222 P. 1, 30 Wyo. 458. 


Eng.—Macdougall v. Paterson, 11 


25 So. 888, 41 Fla. 188; 
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Can.—Fenson v. New Westminster, 
2 Can.Cr.Cas, 52. 


[a] “The true rule for the con- 
struction of the word ‘may’ in a stat- 
ute. is, that when such statute con- 
cerns the public interest, or affects 
the rights of third persons, then the 
word ‘may’ shall be construed to mean 
WOUStT MOTs Ssshakies Birdsong v. 
Brooks, 7 Ga. 88, 89. 


7 U.S.—Mason v. Fearson, 9 How. 
248, 13 L.Ed. 125; Winsor Coal Co. v: 
Chicago, ete; RiiCo., 625H°716: -Pur- 
cell Envelope Co. v. United States, 48 
Ct.Cl. 66. 


Ala.—Conecuh County v. Carter, 126 
So. 132, 220 Ala. 668; Johnson v. Rid- 
dle & Ellis, 85 So. 701, 204 Ala. 408. 


Ark.—Washington County v. Davis, 
258 S.W. 824, 162 Ark. 335. 


Cal.—Brenner y. Los Angeles, 116 
P. 397, 160 Cal. 72; Hayes v. Los An- 
geles County, 33 P. 766, 99 Cal. 74; 
Havemeyer v. San Francisco Super. 
Ct: 24° P. 121; 84 Cal.327, 18, Am.S.R: 
192, 10 L.R.A. 627; Stabler v. El Dora 
Oil Co., 150 P. 648, 27 Cal.App. 516. 


Conn.—Appeal of Burnap, 108 A. 
802, 94 Conn. 286. 


Fla.—Seaboard Air Line Ry. Co. v. 
Wells, 130 So. 587; Weston v. Jones, 
Mitchell v. 


Duncan, 7 Fla. 13. 


Ga.—Whitley v. State, 68 S.E. 716,’ 


134 Ga. 758; Vason v. Augusta, 38 Ga. 
542; Weems v. Farrell, 33 Ga. 413. ~ 

I1],—Chieago, etce., R. Co. v. Peo., 
45 N.E. 122, 163 Tl. 616. 

Ky.—Hazelip v. Fiscal Court of Ed- 
monson County, 14 S.W.(2d) 398, 228 
Ky. 80, 838 [quot Cyc]; Douglass v. 
Cline, 12 Bush 608. 


ee ae v. Morrison, 63 Md. 


Mass.—Attleboro Trust Co. v. Com- 
missioner of Corporations and Taxa- 


‘tion, 153 N.H. 333, 257 Mass. 43. 


Minn.—Carlson v. Elmo Tp., 169 N. 
W. 805, 141 Minn, 240. 


Miss.—McRaven Vv. 
Miss. 34 


Mo.—State v. King, 36 S.W. 681, 38 
S.W. 80, 136 Mo. 309; Ball v. Fags, 67 
Mo. 481; State v. Garroutte, 67 Mo. 
445; Steines. v. Franklin County, 48 
Mo. 167, 8 Am.R. 87; Leavenworth, 
ete., R. Co. v. Platte County Ct., 42 
Mo. 171. 


Neb.—Follmer v. Nuckolls County, 
6 Neb. 204; Peo. v. Buffalo County, 4 
Neb. 150. 


N.H.—Bufford v. Johnson, 34. N.H. 
489. 


N.J:—Erie R. Co. v. Board of Pub- 
lic Utility Comrs., 98 A. 13, 89 N.J. 
Law 57; Borough of Vineland v. Den- 
oflio, 65 A. 837, 74 N.J.Law 326; Da- 
vison v. Davison, 17 N.J.Law 169. 


N.Y.—Peo. v. Livingston County, 68 
N.Y. 114;-Peo. v. Otsego County, 51 
N.Y. 401; Malcom v. Rogers, 5 Cow. 
188, 15 Am.D. 464. 


N.C.—Johnston vy. Pate, 95 N.C. 68. 


N.D.—State v. Kent, 62 N.W. 681, 
4 N.D. 577, 27 L.R.A. 686. 


Ohio.—State v. Barnell, 


McGuire, 17 


142 N.E. 


“Shall” or “must” construed as permissive. 
word “shall” may be construed as merely permis- 
sive, where the language of the statute as a whole, 
and its nature and object, indicate that such was 
the legislative intent,1° and where no public bene- 
fit or private right requires it to be given an imper- 
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The 


611, 614, 109 OhioSt. 246 [quot Cyc]; 
Swazey v. Blackman, 8 Ohio 5; Camp- 
bell vy. McCormick, 1 OhioCir.Ct. 504, 
510, 1 OhioCir.Dee. 281; Kerlin Bros. 
Co. v. Toledo, 11 OhioCir.Dec. 56. 


Okl.—Strong v. Day, 160 P. 722, 61 
Okl. 166, L.R.A.1917B 369. 


Pa.—Shaeffer v. Jack, 14 Serg.&R. 
426; Hull’s Est., 25 Pa.Co. 353; Mor- 
ley’s App., 2 Pa.Co. 417. 


S.D.—Henry v. Meade County Bank, 
148 N.W. 626, 84 S.D. 369, 374 [cit 
Cyc]; State v. Polley, 139 N.W. 118, 
30 S.D: 528. 


Tex.—McLaughlin v. Smith, 148 S. 
W. 288, 105 Tex. 330. 


Va.—Lee v. Mutual Reserve Fund 
L. Assoc., 38 S.E. 556, 97 Va. 160. 


Bae Gaerne noe v. Nelson, 2 Wyo. 


Eng.—Rex v. Barlow, 2 Salk. 609, 91 
Reprint 516; Rex v. Derby, Skin. 370, 
90 Reprint 164. 


B.C.—Rex v. Allerton, 19 B.C. 493. 


eae Onseee v. Schultz, 7 Man. 


N.B.—Ex p. Gilbert, 14 N.B. 231. 
8. Ala.—Ex p. Banks, 28 Ala. 28. 


Iowa.—Kelley v. City of Cedar 
Falls, 99 N.W. 556, 123 Iowa 660. 


Ky.—Hazelip v. Fiscal Court of Ed- 
monson County, 14 S.W.(2d) 398, 228 
Ky. 80, 83 [quot Cyc]. 


. Mo.—State v. Holt County Ct. Jus- 
tices, 39 Mo. 521; State v. Hudson, 13 
Mo.App. 61. 


N.Y.—Gilmore v. Utica, 24 N.E. 
1009, 121 N.Y. 561; Peo. v. Gilroy, 31 
N.Y.S. 776, 82 Hun 500 [aff 40 N.E. 
164, 145 N.Y. 596]. 


Ohio.—State ‘v. Barnell, 142 N.E. 
611, 614, 109 OhioSt. 246 [quot Cye]. 


Tex.—McLaughlin v. Smith, 148 S. 
W. 288, 105 Tex. 330. 


9. Denver v. Londoner, 80 P. 117, 
33 Colo. 104; Board of County Com’rs 
of Pueblo County v. Smith, 45 P. 357, 
22 Colo. 534. 


10. U.S.—Farmers’ & Merchants’ 
Bank of Monroe, N. C., v. Federal Re- 
serve Bank of Richmond, Va., 43 S.Ct. 
651, 262 U.S. 649, 67 L.Ed. 1157, 30 A. 
L.R. 635. [rev 112 S.E. 252, 183. N.C. 
546]; U.S. v. Boyd, 24. FB. 692. 


Cal.—Cake v. City of Los Angeles, 
130 P. 723, 164 Cal. 705; Fresno Coun- 
ty v. Fowler Switch Canal Co., 9 P. 
309, 68 Cal. 359; Cooke v. Spears, 2 
Cal. 409, 56 Am.D. 348; Peo. v. San 
Bernardo High School Dist., 216 P. 
959, 62 Cal.App. 67; Ryan v. Sacra- 
mento County Super. Ct., 192 P. 1036, 
49 Cal.App. 71; In re Chadbourne’s 
Estate, 114 P. 1012, 15 Cal.App. 363. 


Ill.—Butler Paper Co. v. Cleveland, 
77 N.W. 99, 220 Ill. 122, 110 Am.S.R. 
230; ' Manufacturers Exhibition Bldg. 
Co. v. Landay, 76 N.B. 146, 219 Ill. 168; 
Whipple v. Eddy, 43 N.E. 789, 161 Il. 
114. 


Ind.—Morrison y, 
113, 181 Ind. 544. 


Towa.—Sisson v. Board of Sup’rs of 
Buena Vista County, 104 N.W. 454, 
128 Iowa 442, 70 L.R.A. 440. 


Kan.—Seneca First Nat. Bank v. 
Lyman, 53 P. 125, 59 Kan. 410; Mutual 
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ative meaning.11! 


Ben. L. Ins. Co. v. Sackett, 48 P. 994, 
5 Kan.App. 660. 


Ky.—Horning v. Fiscal Court_of 
Caldwell County, 218 S.W. 989, 187 Ky. 
87. 


Md.—Upshur y. Baltimore, 51 A. 


953, 94 Md. 743. 


Mass.—Town of Milton v. Cook, 138 
N.E. 589, 244 Mass. 93; Suburban 
Light, etc., Co. v. Boston, 26 N.E. 447, 
153 Mass. 200, 10/L.R.A. 497. 


Mich.—Smith v. School Dist. No. 6 
Fractional, Amber Tp., Mason County, 
217 N.W. 15, 241 Mich. 366. 


Miss.—Cason v. Cason, 


Mo.—State ex rel. Carpenter v. City 
of St. Louis, 2 S.W.(2d) 713, 318 Mo. 
870; Jones v. St. Louis-San Francisco 
Ry: Co.,. 253 S.W. 737. 


Neb.—Barkley v. Pool, 169 N.W. 730, 
102 Neb. 799. 


Nev.—State v. Douglass County, 77 
P. 984, 27 Nev. 469. 


N.J.—Foley v. City of Orange, 193 
A. 743, 91 N.J.Law 554; Haythorn v. 
Van Keuren, 74 A. 502, 79 N.J.Law 
101; Sooy v. State, 38 N.J.Law 324. 


N.Y.—Munro v. State, 119 N.H. 444, 
223 N.Y. 208; Matter of State, 101 N. 
BE. 462, 207 N.Y. 582; People v. Syra- 
cuse, 12 N.Y.S. 890, 59 Hun 258 [aff 
29 N.E. 146, 128 N.Y. 632]; People v. 
Bailey, 171 N.Y.S. 394, 103 Misc. 366; 
Peo. v. Nusbaum, 66 N.Y.S. 129, 32 
Mise. 1; -Matter of Lent, 40 N.Y.S. 570, 
16 Misc. 606. 

Ohio.—Downing v. Downing, 24 Ohio 
N.P.N.S. 241. 

Or.—State v. Hecker, 221 P. 808, 109 
Or. 520. 

Pa.—Anderson’s App., 64 A. 4438, 215 
Pa. 119; Stout v. Select and Common 
Councils, 22. Pa.Dist.,,.991;. Com... v. 
Provident Life, etc... Co., 9 Pa.Dist. 
479; Benighouse v. Felt, 1 Pa.Co, 496. 

Philippine.—Ocampo v. Cabafigis, 15 
Philippine 626. 

R.I.—McLyman v. Holt, 151 A. 1. 


S.C.—Chapman y. Mayrant, 29 S.C.L. 
Ll, 


31 Miss. 


48 


Tenn.—Sherrod v. Hughes, 75 S.W. 
717, 110 Tenn. 311. 


Tex.—Hess & Skinner Engineering 
Co. v. Turney, 203 S.W. 593, 109 Tex. 
208; Commonwealth Bonding & Cas- 
ualty Ins. Co. v. Bowles, (Civ.App.) 
192 S.W. 611 [rev (Commn.App.) 245 
S.W. 74]; McLaren vy. State, 199 S.W. 
811, 82 Tex.Cr. 449. 


Vt.—Spaulding v. Aetna Chemical 
Co., 126 A, 588, 98 Vt. 169. 


Va.—Meade v. Meade, 69 S.H. 330, 
111 Va. 451. 


Wash.—Claney v. McHlroy, 
1095, 80 Wash. 567. 


Eng.—O’Connell v. Reg., 11 CLE&F. 


70 P. 


Where a statute makes that legal 
and possible which otherwise there would be no 
authority to do, it will be construed as permissive 
only, although using the word “shall.”’?? 
a general rule that the word “shall,” when used 
by the legislature in a grant of authority to a 
court, means “may,”!® and the use of “shall” in a 
statute directing a court to determine certain mat- 
ters does not necessarily confine such power to 
that tribunal.14 So provisions regulating the duties 
of public officers, and specifying the time and mode 
of performing such duties, are generally construed 


STATUTES 


It is also 


construction 


ture.1§ ; 


155, 8 Reprint 155. ae 


ee ne v. McNeil, 42 N.S. 


arn ae v. McDevitt, 12 Ont.W.N. 


[a] “Shall” construed to mean 
“may.”—U. S. v. Boyd, 24 F. 692; 
Fresno County v. Fowler Switch Canal 
Co.,.9 P. 309, 68 Cal..359; Peo. v. San 
Bernardo High School Dist., 216 P. 959, 
62 Cal.App. 67; Spring Creek Drainage 
Dist. v. Elgin, J. & H. R. Co., 94 N.E. 
529, 249 Ill. 260; Manufacturers Ex- 
hibition Bldg. Co. v. Landay, 76 N.E. 
146, 219 Ill. 168; Canal Comrs. v. 
Chicago Sanitary Dist., 56 N.H. 953, 
184 Ill. 597; Whipple v. Eddy, 43 N.E. 
789, 161 Ill. 114; Beasley v. Peo., 89 
Ill..571; Burns v. Henderson, 20 Ill. 
264; People v. Humbracht, 215 Ill. 
App. 29; Boyer v. Onion, 108 I1l.App. 
612; Civil Township of Hudson v. 
Smith, 106 N.E. 359, 182 Ind. 260; 
Parkison v. Thompson, 73 N.E. 109, 
111, 164 Ind. 609, 3 Ann.Cas. 677; Re- 
liance Mfg. Co. v. Langley, 82 N.E. 114, 
41 Ind.App. 175; Bock v. Stack, 296 
BP. 367, »1382. Kan. 633; “Rockwell vs 
Junction City, 141 P. 299, 92 Kan. 513; 
Seneca First Nat. Bank v. Lyman, 53 
P. 125, 59 Kan. 410; Suburban Light, 
ete., Co. v. Boston, 26 N.E. 447, 153 
Mass. 200, 10 L.R.A. 497; Cason v. 
Cason, 31 Miss. 578; Jones v. St. 
Louis-San Francisco Ry. Co., (Mo.) 
253 S.W. 737; State ex rel. v. Knights 
of Father Matthew, 144 S.W. 896, 164 
Mo.App. 361; State v. Douglass Coun- 
ty, 77 P. 984, 27 Nev. 469; Goldman v. 
Clark, 1 Nev. 607; Sooy v. State, 38 N. 
J.Law 324; Trust Co. of New Jersey v. 
McGuinness, (N.J.Ch.) 144 A. 110; 
In re Toll Bridge in St. Lawrence 
County, 101 N.E. 462, 207 N.Y. 582; 
Matter of Thirty-fourth St. R. Co., 37 
Hun 451, 2 How.Pr.N.S. 379; Peo. v. 
Nusbaum, 66 N.Y.S. 129, 32 Mise. 1; 
Matter of Lent, 40 N.Y.S. 570, 16 Misc. 
606; State v. West, 3 OhioSt. 509; 
State v. Hecker, 221 P. 808, 109 Or. 
520; Lewisburg Bridge Co. v. Union 
and Northumberland Counties, 81 A, 
324, 232 Pa. 255; Anderson’s App., 64 
A. 443, 215 Pa. 119; Becker v. Lebanon, 
ete., R. Co., 41 A. 612, 188 Pa. 484; 
Groman y. Bethlehem, 29 Pa.Dist. 
779; Com. v. Ferguson Tp.- School 
Dist., 22 Pa.Dist. 592; Com. v. Provi- 
dent L., etc., Co., 9 Pa.Dist. 479; Chap- 
man v. Mayrant, 29 S.C.L. 481; Sher- 
rod v. Hughes, 75 S.W. 717, 110 Tenn. 
311; Farmers’, ete., Bank v. Johnson, 
3 Humphr. (Tenn.) 26; Walker v. 
Hirsch Cooperage Co, (Tex.) 236 S.W. 
710; Hess & Skinner Engineering Co. 
v. Turney, 203 S.W. 593, 109 Tex. 208; 
Spaulding & Kimball v. 4Al%tna Chemi- 
cal Co., 126 A. 588, 98 Vt. 169; Pettus 
v. Hendricks, 74 S.H. 191, 113 Va. 326; 
Clancy v.”° McHlroy, 70: P. 1095, 30 
Wash. 567; Rex v. Coote, 22 Ont.L. 
a Rex v. McDevitt, 12 Ont.W.N. 


11. 


sat U.S.—Madison y. Daley, 58 F. 


[§ 635 


as permissive, notwithstanding the use of the word 
“shall,”1> and it has been held that, as against the 
government, the word “shall” is to be construed as 
“may” unless a contrary intent is manifest.*® 
“Shall” must also be construed as permissive when 
the statute can thereby be upheld, if a contrary 
could 
Even “must” may be construed to be merely direc- 
tory where, from a construction of the entire stat- 
ute and the object to be accomplished by it, such 
appears to have been the intention of the legisla- 


render it unconstitutional.17 


Ala.—Montgomery v. Henry, 39 So. 
507, 144 Ala. 629, 1 L.R.A.N.S. 656, 6 
Ann.Cas. 965. 


Cal.—Sacramento v. Board of Trus- 
tees of City of Sacramento. 30 P. 838, 
96 Cal. 42; Peo. v. San Bernardo High 
School Dist., 216 P. 959, 62 Cal.App. 
67; Pleasant Grove Union School 
ee v. Algeo, 215 P. 726, 61 Cal.App. 


Tll.— Canal Com’rs v. Chicago Sani- 
tary Dist., 56 N.E. 9538, 184 Ill. 597; 
Wheeler v. Chicago, 24 Ill, 105, 76 Am. 
re Boyer v. Onion, 108 I1l.App. 


Iowa.—Vale v. Messenger, 168 N.W. 
281, 184 Iowa 553. - . 


Ky.—Blimm v. Com., 7 Bush 320. 


Mass.—Ashley v. Wait, 116 N.E. 
961, 228 Mass. 63, 8 A.L.R. 1463. 


Mont.—Helena First Nat. Bank y. 
Neil, 34 P. 180, 13 Mont. 382. 


N.J.—Sheldon v. Sheldon, 
904, 100 N.J.Eq. 24. 


N.Y.—In re Boulevard Theatre & 
Realty Co., 186 N.Y.S. 430, 195 App. 
Div... 518 [aff 132 N.B. 910, 281 N.Y. 
one Metcalf v. New York, 1 N.Y.S. 


134 A. 


Ohio.—State v. Barnell, 142 N.E. 
611, 614, 109 OhioSt. 246 [quot Cyc]; 
State v. Columbia Tp. School Dist. No. 
6 Bd. of Education, 11 OhioS.&C.P. 
422, 8 OhioN.P. 186; Matter of Bost- 
oe 21 QOhioN.P.N.S. 241, 245 [cit 

ye]. 


Pa.—Commonwealth vy. Powell, 94 
A, 746, 748, 249 Pa. 144 [quot Cyc]; 
City Sewage Utilization Co. v. Davis,. 
8 Phila, 625. 


Tex.—Davis v. State, 12 S.W. 957, 
75 Tex. 420; Norman v. ThompSon, 
72 S.W. 64, 30 Tex.Civ.App. 537. 


12. Carpenter v. Newland, 156 N.. 
Y.S. 488, 92 Misc. 596. 


13. Fagan v. Robbins, 117 So. 863,. 
96 Fla, 91; Becker v. Lebanon, ete., 
R. Co., 41 A. 612, 188 Pa. 484; In re 
Falls Creek County Bridge, 16 Pa. 
Dist. 236. 


14. Windham Tp. Poor Dist. vy. Col- 
ley Tp. Poor Dist., 16 Pa.Dist. 384, 32 
Pa.Co. 269. 


15. In re Stein, 105 F. 749; Swen- 
son v. McLaren, 2 Tex.Civ.App. 331. 
See also supra §§ 633, 634. 


16. Cairo, etc., R. Co. v. Hecht, } 
U.S. 168, 24 L.Ed. 428. - 


17. Denver _v. Londoner, 80 P, 117, 
33 Colo. 104; Bemis v. Guirl Drainage 
Co., 105 N.E. 496, 182 Ind. 36; People 
ex rel. Kesselbaum v. Fox, 129 N.Y.S. 
657, 144 App.Div. 628; People ex rel. 
Barone v. Fox, 129 N.Y.S. 646, 144 
App.Div. 611, 26 N.Y.Cr. 177 [rev 96 
N.E. 1126, 202 N.Y. 616, and rev 127 
N.Y.S. 484, 69 Misc. 400]. 5 


18. Pleasant Grove Union School 
Dist. v. Algeo, 215 P. 726, 61 Cal.App. 
PRES a ES 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 636] (b) “May and Shall,” “Shall and May,” 
The expression “may and 
shall,” or “shall and may,” is ordinarily to be con- 
strued as mandatory,'® but may be treated as mere- 
ly directory where this clearly appears to be the 
legislative intent;?° while the term “shall or may” 


and “Shall or May.” 


grants discretionary power.?? 
[§ 637] (c) Other Phrases. 


public or of individuals.?* So the 


660; In re Chadbourne’s Bstate, 114 
RP. 1012,..15. ‘Cal.App. 363; Munro- v. 
State, 119 N.E. 444, 223 N.Y. 208; Mat- 
ter of State, 101 N.E. 462, 207 N.Y. 
582; In re Rutledge, 56 N.E. 511, 162 
NVY.. 31, 47 LR.A.721;- Peo. v. Bailey, 
171 N.Y.S. 394, 103 Mise. 366; Matter 
of O’Hara, 82 N.Y.S. 293, 40 Misc. 355; 
State v. Barnell, 142 N.E. 611, 614, 109 
OhioSt. 246 [quot Cyc]. 


19. Cooke v. Spears, 2 Cal. 409, 56 
Am.D. 348; Central New Jersey Land 
& Imp. Co. v. Bayonne, 28 A. 713, 56 
N.J.Law 297; State ex rel. Huge v. 
Camden, 39 N.J.Law 620; Com. v. 
Gable, 7 Serg.&R. (Pa.) 422; Quinn 
v. Wallace, 6 Whart. (Pa.) 452; Atty.- 
Gen. v. Lock, 3 Atk. 164, 26 Reprint 
897; Steward v. Greaves, 10 M.&W. 
711, 152 Reprint 658; Chapman v. 
Milvain, 5 Exch. 61, 155 Reprint 27. 


20. See cases supra note 19. 


21. Stamper v. Millar, 3 Atk. 212, 
26 Reprint 923. 


22. Ala.—Ex p. Brooks, 19 
462. 


N.J.—Winne v. Cassale, 123 A. 533, 
99 N.J.Law 345 [aff 126 A. 324, 100 
N.J.Law 291]; Seiple v. Elizabeth, 27 
N.J.Law 407. 


N.Y.—Newburgh, ete., Turnpike 
Road Co. v. Miller, 5 Johns.Ch. 512. 


Pa.—Apollo Bordugh v. Clapper, 44 
Pa.Super. 396. 

Eng.—Julius v. Oxford, 5 App.Cas. 
214; Re Bridgman, 1 Dr.&Sm. 164, 62 
Reprint 340. 


Can.—Hereford R. Co. v. Reg., 24 
Cans: C. od: 

23. Winne v. Cassale, 123 A. 533, 
99 N.J.Law 345 [aff 126 A. 324, 100 N. 
J.Law 291]; Clark v. City of Eliza- 
beth, 40 A. 616, 61 N.J.Law 565; Apol- 
lo Borough y. Clepper, 44 Pa.Super. 


Ala. 


396. See Downer v. Hazen, 10 Vt. 418 
(holding that “shall be lawful’ is 
synonymous with ‘may,’ and is 


equivalent in a statute to “shall’). 


24, Mason v. Fearson, 9 How.U.S. 
248,13’ T.Hd. 125; Tarver v, Talla- 
poosa Com’rs Ct., 17 Ala. 527; Fagen 
vy. City of Hoboken, 88 A. 1027, 85 N.J. 
Law 297; Hugg v. Camden, 39 N.J. 
Law 620; Davison v. Davison, 17 N.J. 
Law 169; New York v. Furze, 3 Hill 
(N.Y.) 612. 


25. Dorchester County Com’rs v. 
Meekins, 50 Md. 28. 


26. State v. Franklin County, 114 
P, 247, 84 Kan. 404 (held permissive) ; 
Peo. v. Madison County, 51 N.Y. 446; 
Peo. v. Otsego County, 51 N.Y. 401 
[aff 58 Barb. 564, 36 How.Pr. 1]; Peo. 
vy. Murphy, 72 N.Y.S. 473, 65 App.Div. 
123 (held permissive); Peo. v. Herki- 
mer County, 56 Barb. (N.Y.) 452 (held 
mandatory); Ex p. The Atty.-Gen., 36 


The words “it shall 
be lawful” are, according to their ordinary and nat- 
ural meaning, permissive and enabling words only,?2 
but will be construed as imposing a duty to exer- 
cise the power authorized whenever it appears from 
the statute as a whole that the legislature intended 
it to be mandatory,?* and such construction is re- 
quired for the enforcement of the rights of the 


STATUTES 


ticular act. 


be the duty” is ordinarily merely directory.?5 
expressions as “authorized,” or “authorized and em- 
powered,”?° and “shall have power,”27 are to be con- 
strued as mandatory or permissive in accordance 
with the legislative intent manifested in the par- 
But it has been held that a statute 
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Such 


which “authorizes” a public officer to do certain 


actment for the 


phrase “it shall 


N.B. 91 (held mandatory). 


27. George v. Board of Revenue 
and Road Com’rs of Mobile County, 
92 So. 269, 207 Ala. 227; Cummins v. 
Cummins, 31 A. 816, 15 Del. 423 (held 
permissive). 

28. Chase v. U. S., 261 F. 833 [aff 
41 S.Ct. 417, 256 'U.S. 1, 65 L.Ed. 801]. 


29. Negativing in indictment or in- 
formation provisos and exceptions in 
statutes see Indictments and Infor- 
mations §§ 269, 270. 


380. U.S.—U. S. v. Morrow, 45 S.Ct. 
173, 266 U.S. 531, °69 lxbd. 425. [rev 
58 Ct.Cl. 20]; Georgia R. & Banking 
Con Veta a SHO tai, cle Se Wiser eas 
32 L.Ed. 377; Minis v. U. S., 15 Pet. 
423, 10 L.Ed. 791; _U. S. v. Dickson, 
15 Pet. 141, 10 L.Ed. 689; Voorhees 
v. Jackson, 10 Pet. 449, 471, 9 L.Ed. 
490 [aff 2 F.Cas.No. 939, 1 McLean 
221]; Wayman v. Southard, 10 Wheat. 
1, 30, 6 L.Ed. 253; Clay Center State 
Bank of Clay Center, Neb., v. McKel- 
vie, 19 F.(2d) 308; Federal Reserve 
Bank of Dallas v. Webster, 287 F. 
579;- U.S) v--sischo, 2625... 1001 faft 
270 F. 958, cert gr 41 S. Ct. 624, 256 
WES. LOSS bo. dade bl2) ate 43) Secu. 
88, 260 U.S. 697, 67 L.Hd. 469, and rev 
43 “S:Ct. 511; 262. U.S:.165,267 > li: 
925]; United States v. Kansas City 
Southern Ry. Co., 189 F. 471; Deitch 
Vorotauba, Pho gh sa09, SonC.CzA. whails 
In re Matthews, 109 F. 603; Jones v. 
U. S., 50 Ct.Cl. 344; Wan Doren v. 
St 45eCe Cl 547 Gt 


Ala.—Ex p. Lusk, 2 So. 140, 82 Ala. 
519; Carroll v. State, 58 Ala. 396; 
Pearce v. Mobile Bank, 33 Ala. 693. 


pee ae v. Solner, 1 Alaska 
Cal.—Sherman vy. Santa Barbara 


Co., 59 Cal. 483; Dupuy v. Board of 
Education of City and County of San 


Francisco, (App.) 289 P. 689; In re 
Johnson, (App.) 273 P. 1091. 
Fla.—Cragin v. Ocean & Lake 


Realty Co., 133 So. 569, 135 So. 795 
[foll Mabson vy. Christ, 134 So. 43]; 
Futch v. Adams Bros., 36 So. 575, 47 
Fla. 257; Southern Bell Telephone & 
Telegraph Co. v. D’Alemberte, 21 So. 
570, 89 Fla. 570; State v. Duval Coun- 
ty Commissioners, 3 So. 193, 23 Fla. 
483. 


Ga.—Georgia Ry. & Power Co. v. 
City of Atlanta, 113 S.H. 420, 153 Ga. 
Oo oe 


Tll.—Peo. v. Andrus, 132 N.E. 225, 
299 Ill. 50 [rev 219 Ill.App. 205]; Bow- 
man v. Industrial Commission, 124 
N.E. 373, 289 Ill. 126; Wells Bros. Co. 
v. Industrial Commission, 121 N.E. 
256, 285 Ill. 647; Chicago, B. & Q. R. 
Co. v. Doyle, 102 N.H. 200, 258 Il]. 624, 
Ann.Cas.1914B 385; In re Day, 54 N.E. 
646, 181 Tll. 78, 50 L.R.A. 519; De 
Graff v. Went, 45'N.E. 1075, 164 Ill. 


things imposes on him an absolute duty.?8 

[§ 638] 9. Provisos, 
Clauses?°—a. Provisos—(1) Nature and Purpose. 
A proviso is a clause engrafted on a preceding en- 


Exceptions, and Saving 


purpose of restraining or modify- 


ing the enacting clause, or of excepting something 
from its operation which otherwise would have been 
_Wwithin it,?° or of excluding some possible ground 
of misinterpretation of it, as by extending it to 


485; 
170. 


Ind:—City of Gary v. Gary Oakhill 
Cemetery Ass’n, 116 N.E. 741, 186 Ind. 
446; McDougal v. State, 108 N.E. 524, 
183 Ind. 168; State v. Fred Miller 
Brewing Co. of Milwaukee, Wis., 105 
N.E. 917, 182 Ind, 713; Stare v. Home 
Brewing Co. of Indianapclis, 105 N.E. 
909, 182 Ind.-75; State v. Hart, 105 
N.E. 149, 181 Ind. 592; Simpson v. 
State, 99 N.E. 980, 179 Ind. 196: State 
v. Barrett, 87 N.E. 7, 172 Ind. 169. 


Ky.—Newport Benev. Burial Ass’n 
v. Clay, 186 S.W. 658, 170 Ky. 633. 


La.—State v. Orleans Levee Dist. 
Com’rs, 33 So. 385, 109 La. 403, 434. 


Minn.—State v. Twin City Tel. Co., 
116 N.W. 8385, 104 Minn. 270. 


Mo.—Castilo v. State Highway 
Commission of Missouri, 279 S.W. 673, 
677, 312 Mo. 244 [quot Cyc]. 


Neb.—State v. Summers, 223 N.W. 
957, 118 Neb. 189; Ford v. Boyd Coun- 
ty, 197 N.W. 953, 111 Neb. 834. 


N.J.—Clark Thread Co. v. Kearny 
Tp., 25 A. 327, 55 N.J.Law 50. 


N.Y.—Peo. v. Kelly, 76 N.Y. 475, 5 
Abb.N.Cas. 383; Farmers’ Bank vy. 
Hale, 59 N.Y. 53; Mackmull v. Brand- 
lein, 187.N.Y.S. 607, 152 App.Div. 733. 


N.C.—Cameron v. State Highway 
Sree sana 123 S.E. 465, 188 N.C. 
84. 


Walsh v. Van Horn, 22 I1l.App. 


Okl.—Juniper v. Lyles, 185 P. 1084, 
1085, 77 Okl. 57 [cit Cyc]; Calhoun 
v. Violet, 47 P. 479, 4 Okl. 321. ; 


Or.—Meyers v. Pacific States Lum- 
ber Co., 259 P. 203; 122 Or. 315; Mac- 
kenzie v. Douglas County, 159 P. 625, 
1033, 81 Or. 442. 


Pa.—Commonwealth vy. Asturino, 6 
Pa.Dist.&Co. 537, 539 [cit Cyc]; Com. 
v. Fusarini, 26 Pa.Dist. 548; Singer 
Sewing Mach. Co. v. Tonkay, 18 Pa. 
Dist. 963; Com. v. Hough, 8 Pa.Dist. 
685, 22 Pa.Co. 440; Portuondo’s Hst., 
6 Pa.Dist. 748, 19 Pa.Co: 419, 20 Pa. 
Co? 209,134 Monts:Co.49")7 Comuev. 
Wickert, 6 Pa.Dist. 387, 19 Pa.Co. 251; 
Colegrove’s Est., 21 Pa.Co. 577; Zim- 
merman vy. Saam, 6 Pa.Co. 318; Pitts- 
burgh v. Home of the Friendless, 3 
Pa.Co. 390; Wilkes-Barre Electric 
Light Co. v. Wilkes-Barre Light, etc., 
Co., 4 Kulp 52. 


S.c.—Shealey v. Seaboard Air Line 
Ry. Co., 126 S.H. 622,.131 S.C. 144. 


Wash.—State v. Superior Court of 
King County, 204 P. 1053, 119 Wash. 
73; Tatum v. Marsh Mines Consoli- 
dated, 184 P. 628, 187 P. 410; 108 
Wash. 367; State v. Ripley, 176 P. 343, 
104 Wash. 299; In re Hoss’ Estate, 
109 P. 1071, 59 Wash. 360; Laidlaw v. 
Portland, ete., R. Co., 84 P. 855, 42 
Wash. 292. 
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cases not intended by the legislature to be brought 
The proviso is generally in- 
troduced by the word “provided,” but its existence 
and effect are to be determined rather by its mat- 
ter and substance than by its form;*? 
word may, if that be the sense gathered from the 


within its purview.*! 


W.Va.—State v. Harden, 58 S.E. 715, 
62 W.Va. 313; Chesapeake, etc., R. 
Co. v. Pack, 6 W.Va. 397. 


And see cases infra this note. 


[a] A proviso has been defined as: 
(1) A clause which defeats the opera- 
tion of the enactment conditionally 
(Western Assur. Co. v. J. H. Mohl- 
man 'Co., 83°F. 811, 28 C.C.A. 157, 40 
L.R.A. 561; Hodges v. Tucker, 138 P. 
1139, 25 Idaho 563; Walsh v. Van 
Horn, 22 11l.App. 170; Rowell v. Janyv- 
rin, 45 N.E. 398, 151 N.Y. 60; Acker 
v. Richards, 71 N.Y.S. 929, 638 App.Div. 
305; Wafile v. Goble, 53 Barb. (N.Y.) 
517; Peo. v. Bailey, 171 N.Y.S. 394, 103 
Misc. 366, 36 N.Y.Cr. 376; Board of 
Com’rs of Noble County v. Whitney, 
175 P. 112, 73 Okl. 160; In re Judicial 
Salaries, 17 Pa.Dist. 1033; Johnson’s 
Case, 34 Pa.Co. 681; Pabst Brewing 
Co. v. Milwaukee, 133 N.W. 1112, 148 
Wis. 582), (2) avoiding the antecedent 
clause by way of defeasance or ex- 
cuse:(Walsh v. Van Horn, 22 Ill.App. 


170; Peo. v. Bailey, 171 N.Y.S. 394, 
103 Mise. 366, 36 N.Y.Cr. 376; In re 
Judicial Salaries, 17 Pa.Dist. 1033; 


Johnson’s Case, 34 Pa.Co. 631). (3) 
Something engrafted upon a preced- 
ing enactment, and is legitimately 
used for the purpose of taking special 
cases out of the general enactments, 
and providing specially for them. 
Henderson Loan & Real Estate Ass’n 
.v. Peo. ex rel. Cobb, 45 N.H. 141, 163 
Ill. 196; Butte, etc., Min. Co. v. Mon- 
tana Oil Purchasing Co., 60 P. 1039, 24 
Mont. 125; Lichtensteiger v. State, 
131 N.W. 623, 89 Neb. 356; Sloat v. 
McComb, 42 N.J.Law 484; In re Judi- 
cial Salaries, 17 Pa.Dist. 1033; John- 
son’s Case, 34 Pa.Co. 631; Colegrove’s 
Hst., 21 Pa. Co. 577; Slaven v.. State, 
257 S.W. 90, 91, 149 Tenn. 40 [quot 
Cyc]; Potter’s Dwar. St. 118. (4) A 
clause which generally contains a 
condition that a certain thing shall 
or shall not be done in order that 
something in another clause shall 
take effect. Board of Com’rs of No- 
ble County v. Whitney, 175 P. 112, 73 
Okl. 160; Miller v. State, (Okl.) 173 
P. 67; Trimmer v. State, 141 P. 784, 
43 Okl1. 152. (5) ‘An article or clause 
in a statute by which a condition is 
introduced.” Webster-D. [quot In re 
Portuondo, 43 A. 1102, 191 Pa. 28, 41; 
Colegrove’s Hst., 21 Pa.Co. 577, 
579]. (6) Something taken back from 
the power first declared. Castilo v. 
State Highway Commission, 279 S.W. 
678, 312 Mo. 244; Regan v. Iron Coun- 
ty Court, 125 S.W. 1140, 226 Mo. 79; 
Brown v. Patterson, 124 S.W. 1, 224 
Mo. 639; Riley Pennsylvania Oil Co. 
v. Symmonds, (Mo.App.) 190 S.W. 
1038; Connery v. Sewell, 213 N.Y.S. 
602, 126 Misc! 418; Peo. v. Kelly, 5 
Abb.N.Cas. (N.Y.) 383. (7) A limita- 
tion or exception to a grant made on 
authority conferred, the effect of 
which is to declare that the one shall 
not operate or the other be exercised 
unless in the case provided. Peo. v. 
Boston, ‘HT. & W.°R.\Co. 12’ Abb; 
N.Cas.(N.Y.) 280; Dodson’s Estate, 6 
Pa.Co. 617; State v. Bellew, 56 N.W. 
782, 86 Wis. 189. (8) “Its function is 
that of limiting the language of the 
lawmaker and its effect that of nega- 
tiving an authority granted beyond 
its prescribed and clearly defined lim- 
its. . It is, in a word, a condi- 
tion precedent tothe exercise of the 


STATUTES 


generally. 
and such 


authority conferred by the Act.” 
Dodson’s Estate, 6 Pa.Co. 617, 619. 
(9) “Clause added to a statute, or to 
a section thereof, which introduces a 
condition or limitation upon the oper- 
ation of the enactment, or makes spe- 
cial provision for cases excepted from 
the general provisions, 
or restrains its generality, or excludes 
some possible ground of misinterpre- 
tation of its extent of the law.” State 
vy. Board of Com’rs of Platte County, 
17 Pe 130; 13885. 2ioe Wiy0, Oe 


[b] “A recognized effect and op- 
eration of a proviso is to deny or pro- 
hibit; and when connected with a 
delegation of authority ... it is 
tantamount to a command not to ex- 
ercise the authority.” State v. Or- 
leans Levee Dist. Com’rs, 33 So. 385, 
109 La. 403, 434. 


[ec] From its origin, the word sug- 
gests the employment of prevision, as 
if the Legislature had declared: “Look 
out for it. See that the general words 
of the enacting clause shall not have 
a particular effect.’ Sherman v. San- 
ta Barbara Co., 59 Cal. 483. 


[ad] Negative proviso qualifies the 
sense of previous words or phrases. 
Mosaic Templars of America v. Smith, 
(Tex.€iv.App.) 236 S.W. 175. 


31. U.S.—uU. S. v. Morrow, 45 S.Ct, 
173, 266 U.S. 531, 69 L.Ed. 425 [rev 58 
Ct.Cl. 20]; Chesapeake & P. Tel. Co. 
v. Manning, 22 S.Ct. 881, 186 U.S. 238, 
46 L.Ed. 1144; Minis v. U. S., 15 Pet. 
423, 445, 10 L.@d. 791; Clay Center 
State Bank v. McKelvie, 19 F.(2d) 308; 
Federal Reserve Bank of Dallas v. 
Webster, 287 F. 579; In re Matthews, 
109 F. 603; Baggaley v. Pittsburg, 
ete., Iron Co., 90 EF. 636,.338 C.C.A. 202; 
Jones -v. U.-S.,. 50) Ct.Cl. 3443 Van 
Doren v. U. S., 45 Ct.Cl. 476. 


Ala.—Ex p. Lusk, 2 So. 140, 82 Ala. 
519, 522; Cox v. Davis, 17 Ala. 714, 52 
ATID 1 OOE 


Ga.—Georgia Ry. & Power Co. v. 
City of Atlanta, 113 S.H. 420, 153 Ga. 
3eb, 


Ill.—De Graff v. Went, 45 N.E. 1075, 
164 Ill. 485. 


Ind.—State v. Fred Miller Brewing 
Co. of Milwaukee, Wis., 105 N.E. 917, 
182 Ind. 713; State v. Home Brewing 
Co. of Indianapolis, 105 N.E. 909, 182 
Ind. 75; McHale v. Board of Com’rs 
Se aes County, 103 N.E. 321, 180 Ind. 


Minn.—State v. Twin City Tele- 


Deon Co., 116 N.W. 835, 104 Minn. 
Mo.—Castilo v. State Highway 


Commission of Missouri, 279 S.W. 6738, 
677, 812 Mo. 244 [quot Cyc]; State v. 
St. Louis, 73 S.W. 623, 174 Mo. 125, 
61 L.R.A, 593. 


N.C.—Cameron v. State Highway 
Commission, 123 S.E. 465, 188 N.C. 84, 


Okl.—Jumper v. Lyles, 185 P. 1084, 
1085, 77 Okl. 57 [cit Cyc]. 


Pa.—Com. v. Fusarini, 26 Pa.Dist. 
548; Portuondo’s Est., 6 Pa.Dist. 748, 
19 Pa.Co, 419, 20 Pa.Co. 209, 18 Montg. 
Co. 149; Com. v. Wickert, 6 Pa.Dist. 
387, 19 Pa.Co. 251; Colegrove’s BEst., 
21 Pa.Co. 577; Pittsburgh v. Home of 


or qualifies | 


whole act, simply explain what had previously been 
stated in general terms, or direct the manner of do- 
ing what was allowed by the context 


to be done 


[§ 639] (2) Construction and Operation—(a) In 
General. The cardinal rule that, in construing stat- 


the Friendless, 3 Pa.Co. 390. 


S.c.—Shealy v.-Seaboard Air Line 
R..Co:, 126. S.H; 622, 131 S.C. 144. 


Wash.—In re Hoss’ Estate, 109 P. 
1071, 59 Wash. 360. : 


Ont.—Appelbe v. Windsor Security 
Co., 41 Ont.L. 217. 


32. U.S—McDonald v. U. 8., 49 S. 
Ct. 218;'279 U.S. 12,73 Lid. 582: [att 
22 F.(2d) 747]; Georgia R., etc., Co. 
Vv. Smith, 9°SiCt. 47,128 Us--174 ea 
L: Ed; :377;. Van’ Doren’ v., U.S.,..45 Cte 
Gl. 476; -Henry v. U.S: 27 CtiCl., W42. 


Ala.—Carroll v. State, 58 Ala. 396. 


Pe pighan Shoes v. Solner, 1 Alaska 


D.C.—Hall’s Safe Co. v. Herring- 
Hall-Marvin Safe Co., 31 App.D.C. 498. 


Ga.—Georgia Ry. & Power Co. v. 
me of Atlanta, 113 S.BE. 420, 153 Ga. 


N.Y.—Rowell v. Janvrin, 45 N.E. 
398, 151 N.Y. 60; Watertown Nat. 
Bank of Watertown v. Bagley, 116 
N.Y.S. 772, 62 Mise. 380. 


Or.—Mackenzie v. Douglas County, 
159 P. 625, 1033, 81 Or. 442. 


W.Va.—Chesapeake & O. R. Co. v. 
Pack, 6 W.Va. 397. 


See also infra § 641 text and notes 


[a] “Provided” used as conjunc- 
tion.—(1) The use of the word ‘‘pro- 
vided” does not in and of itself con- 
vert the words following into a pro- 
viso, as the word may be used in a 
conjunctive sense, and precede an in- 
dependent grant of power. Lafitte v. 
U. S., 48 Ct.Cl. 166; Castilo v. State 
Highway Commission of Missouri, 
279 S.W. 673, 312 Mo. 244. (2) “The 
general purpose of a proviso, as is 
well known, is to except the clause 
covered by it from the general provi- 
sions of a statute, or from some pro- 
visions of it, or to qualify the opera- 
tion of the statute in some particular. 
But it is often used in other senses. 
It_is a common practice in legislative 
proceedings, on the consideration of 
bills, for parties desirous of securing 
amendments to them, to precede their 
proposed amendments with the term 
‘provided,’ so as to declare that, not- 
withstanding existing provisions, the 
one thus expressed is to prevail, thus 
having. no greater signification than 
would be attached to the conjunction 
‘but’ or ‘and’: in the same place, and 
simply serving to separate or distin- 
guish the different paragraphs or 
sentences.’ Georgia R. & Banking Co. 
v. Smith, 9 S.Ct. 47, 128 U.S. 174, 181, 
32 L.Ed. 377 [quot Chesapeake & P. 


Tel. Co. v. Manning, 22 S.Ct. 881, 186 


U.S. 238, 243, 46 L.Ed. 1144; Brace v. 
Solner, 1 Alaska 361, 370; Hall’s Safe 
Co. v. Herring-Hall-Marvin Safe Co., 
31 App.D.C, 498, 504; Georgia Ry. & 
Power Co. v. City of Atlanta, 113 S.R, 
420, 428, 153 Ga. 335]. To same ef- 
fect State v. Cunningham, 111 S.RB. 
835, 90 W.Va. 806; State v. Harden, 
58 S.H. 715, 62 W.Va. 313; Chesapeake 
& O. R. Co. v. Pack, 6 W.Va. 397. 


33. Terrell v. City of Paducah, 9 
Bae 810, 122 Ky. 331, 5 LRANS 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 639] 


utes, the court must ascertain and give effect to the 
legislative intent*4 applies to the construction of 
provisos.*° A proviso should be construed together 
with the enacting clause,?* with a view to giving 
effect to each*? and to carrying out the intention 
of the legislature as manifested in the entire act38 
and acts in pari materia;?® and where, by reason of 
omissions or of accidental mistakes in the use of 
words, the proviso can be given no sensible effect, 


34. See supra § 568. 


35. D.C.—Schwartz v. Sacks, 2 F. 
(2d) 188, 55 App.D.C. 87; Bowman v. 


Industrial Commission, 124 N.E. 373,. 


289 Ill. 126; McDougal v. State, 108 
N.H. 524, 183 Ind. 168; People’s Bank 
v. Loven, 90 S.E. 948, 172 N.C. 666; 
Meyers v. Pacific States Lumber Co., 
259 P. 208, 122 Or. 315; Mackenzie v. 
Douglas County, 159 P. 625, 10338, 81 


Or. 442; Northern Pac: Ry. Co. v. 
Snohomish County, 172 P. 878, 101 
Wash. 686. 


[a] Where the legislative intent in 
the use of a proviso is unequivocal, 
there is no room for judicial construc- 
tion; but, where such intent is un- 
certain, the reasonableness of the 
assumed intent may be considered. 
McDougal v. State, 108 N.E. 524, 183 
Ind. 168. 


36. U.S.—U. S. v. Bernays, 158 F. 
aoa roonC. GA. b2% Jones. v. US iS:,.-60 
Ct:Cl. 344; Pennington v. U. S., 48 


Ct.Cl. 408 [aff 34 S.Ct. 269, 231 U.S. 
631, 58 L.Ed. 410]. 


Ala.—Pearce v. 
Ala. 


Ba Ge S. v. Lane, 46 App.D.C. 


Mobile Bank, 33 


Tll.— Peo. v. Andrus, 132 N.H. 225, 
299 Tll. 50 [rev 219 Tll.App. 205]; 
Boynton v. Peo., 46 N.E. 791, 166 Ill. 
64. 


Ind.—Hasse v. Bielefeld, 150 N.E. 
413, 197 Ind. 498; State v. Barrett, 87 
Neb, tive ind. 169; “Coal Creek Ep: 
Advisory Bd. v. Levandowski, (App.) 
84 N.E. 346. 

Okl.—Hudson vy. Hopkins, 183 P. 
507, 75 Okl. 260 [error dism 41 S.Ct. 
533, 256 U.S. 681, 65 L.Bd. 1169]. 


S.c.—Shealy v. Seaboard Air Line 
Ry. Co., 126 S.B. 622, 131 8.C. 144. 


Vt.—Treasurer of Vermont v. Clark, 
19 Vt. 129 (holding that in order to 
avoid repugnancy to other statutes 
the terms of a proviso may be limited 
by the scope of the enacting clause). 


W.Va.—State v. Cunningham, 111 
S.E. 835, 90 W.Va. 806. 


37... U.S:—Austin v: U.\S., 15 S.Ct. 
167, 155 U.S. 417, 39 L.Ed. 206, 30 Ct. 
Cl. 484; In re Matthews, 109 F. 603; 
Quackenbush v. U. S., 33 Ct.Cl. 355 
[aff 20 S.Ct. 530, 177 U.S. 20, 44 L.Ed. 
654, 35 Ct.Cl. 627]; M. H. Pulaski Co. 
Weleis., 6 CUStrADD.1291. * 

Ala.—Ex p. Lusk, 2. So. 140, 82 Ala. 
519; Wartensleben v. Haithcock, 1 So. 
38, 80 Ala. 565. ; 

Tll.—Troxell v. Union County, 161 
Tll.App. 173; Markee v. Peo., 108 Ill. 
App. 347 (holding that a construction 
given to a statute without a proviso 
will not apply to it after a proviso 
has been added). 4 

Ind.—State v. Weller, 85 N.E. 761, 
171 Ind. 53. 

Minn.—State v. 
659, 56 Minn. 269. 

Philippine.—Borromeo v. 
41 Philippine 322. 

S.c._—State v. Sawyer, 88 S.E. 894, 
104 S.C. 342. 


Browne, 57 N.W. 


Mariano, 


STATUTES 


[a] Construction to avoid re- 
pugnancy.—A proviso is not to be so 
construed as to make it plainly re- 
pugnant to the body of the provision 
it limits. In re Matthews, 109 F. 603; 
M. H. Pulaski Co. v. United States, 
6 Cust.App. 291; Borromeo v. Mariano, 
41 Philippine 322; State v. Sawyer, 
88 S.H. 894, 104 S.C. 342. 


38. U.S.—U. S. v. One Cadillac 
Hight Automobile, 255 F. 173; Bag- 
galey v. Pittsburg, etc., Iron Co., 90 
EY. 636,33 .0.C.A., 202: 


Tll.— Peo, v. Andrus, 132 N.H. 225, 
299 Ill. 50 [rev 219 TIil.App. 205]. 


Ind.—Hasse v.' Bielefeld, 150 N.E. 
413, 197 Ind. 498; State v. Barrett, 87 
N.E. 7, 172 Ind. 169. , 


Ky.—Head vy. Jacobs, 150 S.W. 349, 
150 Ky, 290. 


Mich.—Kelley v. Boyne, 214 N.W. 
SL Oe ZOO Meh 720K baw Neo 2 roe 
Clearwater Tp. v. Board of Sup’rs of 
Kalkaska County, 153 N.W. 824, 187 
Mich. 516. 


Mo.—Reagan v. Iron County Court, 
125 S.W. 1142, 226 Mo. 79. 


Neb.—In re Clark, 228 N.W. 858, 
119 Neb. 306; In re Robinson Heir- 
ship, 228 N.W. 852, 119 Neb. 285. 


N.Y.—Troy Fire Dent. v. Bacon, 2 
Abb.Dec. 127, 3 Keyes 402, 2 Transcr. 
App. 222. 


Pa.—Com. v. Moyer, 23 Pa.Dist. 164; 
Com. v. Lehigh Valley R. Co., 41 Pa. 
Conant, 


S.C.—Shealy v. Seaboard Air Line 


Ry. Co., 126 S.H. 622, 131 S.C. 144. 
(Civ. 


Tex.—Jester v. Lancaster, 


| App.) 266 S.W. 1103. 


Wash.—State v. Ripley, 176 P: 343, 
104 Wash. 299. 


Ont.—Weddell v. Ritchie, 
W.R. 733, 10 Ont.L. 5 


[a] General intent of an enacting 
clause will be controlled by the par- 
ticular intent subsequently expressed 
in the proviso. State v. Barrett, 87 
N.E. 7, 172 Ind. 169. 


39. Kelley v. Boyne, 214 N.W. 316, 
239 Mich. 204, 53 A.L.R. 2738. 


40. Paterson R. Co. v. Grundy, 26 
Al 788; Sil NSH. 213. 

41. See infra § 641. 

42. U.S.—Thomas v. Basham Co. v. 
Lucas, 21 F.(2d) 550 [aff 30 F.(2d) 
STs) Thompson .v.iU.8:,) 258) B19 6; 
169 C.C.A. 264 [cert den 40 S.Ct. 57, 
251 U.S. 553, 64 L.Ed. 411]; South- 
western Telegraph & Telephone Co. 
v. City of Houston, 256 F. 690. 

Ala.—Umble vy. State, 93 So. 531, 207 
Ala. 508. 3 
Tll.— State Public Utilities Commis- 
sion v. Early, 121 N.E. 638, 285 I11. 
469. 

Iowa.—Hawkeye Portland Cement 
Co: v. Chicago, -R,.I. & P. Ry, Co., 201 
N.W. 16, 198 Iowa 1250. 

Ky.—Ditto v. Geoghegan, 
169. 

Minn.—State vy. Twin City Tel. Co., 


5) Ont: 


1 Metce. 
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it will be disregarded.*°® 


Strict or liberal construction. 
follows and restricts an enacting clause general in 
its scope*? should be strictly construed,*? so as to 
take out of the enacting clause only those cases 
which are fairly within the terms of the proviso,*? 
and the burden of, proof is on one claiming the ben- 
efit of the proviso.*4 
nal statute affects the main or penal clause, the stat- 


A proviso which 


But where a proviso in a pe- 


116 N.W. 835, 104 Minn. 270. 


Neb.—In re Clark, 228 N.W. 858, 
119 Neb. 306; In re Robinson Heir- 
ship, 228 N.W. 852, 119 Neb. 285. 


N.J.—Clark Thread Co. v. Kearny 
Tp., 25 A. 327, 55 N.J.Law 50. 

Pa.—Montgomery v. Martin, 143 A. 
505, 294 Pa. 25. 


Tenn.—Trice v. McGill, 13 S.W.(2d) 
49, 158 Tenn. 394. 


Tex.—Jester v. Lancaster, (Civ. 
App.) 266 S.W. 1103. 
abil ner? 


Wash.—State v. Robinson, 
848, 67 Wash. 425. 


And see cases infra note 43. 


43. U.S.—U. S. v. Dickson, 15 Pet. 
141, 10 L.Ed. 689; Hagle & Star Brit- 
ish Dominions Ins. Co. v. Schliff, 24 
F.(2d) 784 [cert den 49 S.Ct. 11,278. 
U.S. 605, 738 L.Ed. 532]; Federal Re-- 
serve Bank of Dallas v. Webster, 287 
F. 579; Baltimore & O. S.. W.. R. Co. 
v. U. S., 242 F. 420, 155 C.C.A. 196 [er- 
ror dism 39 S.Ct. 133, 248 U.S. 540, 63 
Tae 411]; In re Matthews, 109 F.. 

3. 


Ala.—Mobile Liners v. McConnell, 
126 So. 626, 220 Ala. 562; Ex p. Lusk, 
2 So. 140, 82 Ala. 519. 


Ark.—-Towson v. Denson, 86 S.W.. 
661, 74 Ark. 302; McRae v. Holcomb, 
46 Ark. 306. 


Cal.—In re Johnson, (App.) 273 P. 
1091. 


Conn.—Clark’s 
58 Conn. 207. 


Fla.—Futch v. Adams, 36 So. 575, 
47 Fla. 257; Southern Bell Telephone: 
& Telegraph Co. v. D’Alemberte, 21 
So. 570, 39 Fla. 25; State ex rel. Mc- 
Quaid v. Commissioners of Duval Co.,. 
8 So. 193, 23 Fla. 483. 


Tll.—-De Graff v. Went, 45 NH. 1075, 
164 Ill. 485; Troxell v. Union County,, 
161 I11.App. 173. 


Ind.—Hasse v. Bielefeld, 150 N.E. 
413, 197 Ind. 498; State v. Hart, 105 
N.H. 149, 181 Ind. 592; McHale <v. 
Board of Com’rs of Cass County, 103. 
N.E. 321, 180 Ind. 390; Simpson vy. 
State, 99 N.E. 980, 179 Ind. 196. 


Mass.—In re Opinion of the Jus- 
tices, 151 N.E. 680, 254 Mass. 617. 


Mich.—Clearwater Tp. v. Board of 
Sup'rs of Kalkaska County, 153 N.W. 
824, 187 Mich. 516; Board of Regents 
of University of Michigan v. Auditor 
General, 132 N.W. 1037, 167 Mich.. 
444, 


N.J.—Clark Thread Co. v. Kearny 
Tp., 25 A. 327, 55 N.J.Law 50 


Or.—Meyers v. Pacific States Lum- 
ber Co., 259 P. 203,122 Or. 315. 


Tex.—Roberts v. Yarboro, 41 Tex. 
449, 

44. U.S: v. Dickson, 15 Pet. (U. 
S.) 141, 10 L.Ed. 689; Thomas E. Bas- 
ham Co. v. Lucas, 21 F.(2d) 550 [aff 
30 F.(2d) 97]; Baltimore & O. S. W. 
R, Co. vs. US), 242°. 420; 155) GserA. 
196 [error dism 39 S.Ct. 133, 248 U.S. 
540, 63 L.Ed. 411]; Territory ex rel. 
Sueeen vy. Canvassing Bd., 5 Alaska 

02. 


Appeal, 20 A. 456,. 
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ute as a whole must be construed favorably to ac- 
cused, by application of the rule of strict. construe- 
tion to the penal clause and the rule of liberal con- 


struction to the proviso.*® 


[§ 640] (b) To What Provision Proviso Appli- 
The operation of a proviso is usually and 
properly confined to the clause oredistinet portion 
of the enactment which immediately precedes it, 
and does not extend to or qualify other sections, 
unless the legislative intent that 


cable. 


45. State v. Cunningham, 111 S.E. 
835, 90 W.Va. 806. 


46. U.S.—Clay Center State Bank 
of Clay Center, Neb. v. McKelvie, 19 
F.(2d) 308; U.S. v. Sischo, 262 F. 1001 
faff 270 F. 958]; Merchants’ Nat. 
Bank of New Haven, Conn, v. United 
States; 9214 EF: -200, 130, C.C.A.. 543; 
Aaron v. United States, 204 F. 943, 123 
CiCZAG 26525) Us i8-av. Bernays, 158 Hh: 
792, 86 C.C.A. 52 (holding that a pro- 
viso should be construed with refer- 
ence to the subject matter of the sen- 
tence of which it forms a part, unless 
it clearly appears to be designed by 
the legislature for a broader or more 
independent operation); United States 
v. Matagrin, 1 Cust.App. 309. 


Ala.—Wartensleben v. Haithcock, 
1 So. 38, 80 Ala. 565; Rawls v. Doe, 
23 Ala. 240, 48 Am.D. 289. 

Ark.—Zaccanti y. State, 
122, 105 Ark. 60. 

Del.—Fouracre v. White, 102 A. 186, 
30 Del. 25. 


D.cC.—U. S. v. Lane, 46 App.D.C. 
4, 


150 S.W. 


Ill. Bowman v. Industrial Com- 
mission, 124 N.H. 373, 289 Ill. 126; 
Hackett v. Chicago City R. Co., 85 N. 
BK. 320, 235 Ill. 116 [rev 136 Ill.App. 
594]; Boynton v. Peo., 46 N.E. 791, 
166 Ill. 64; Gaither v. Wilson, 46 N. 
BH. 58, 164 Ill. 544; De Graff v. Went, 
45 N.E. 1075, 164 Ill. 485; Spring v. 
Collector of City of Olney, 78 Ill. 101; 
Peo. v. McMurray, 147 Ill.App. 248. 


Ind.—Morrison v. State, 105 N.E. 
113, 181 Ind. 544; Stiers v. Mundy, 
92 N.B. 374, 174 Ind. 651 [rev (App.) 
89 N.E. 959]; Coal Creek Tp. Advis- 
ory Bd. v. Levandowski, (App.) 84 N. 
E. 346. 


Ma.—Wolf v. Bauereis, 19 A. 1045, 
72 Md. 481, 8 L.R.A. 680. 


Mich.—Sullivan y. Bailey, 83 N.W. 
996, 125 Mich. 104. 


Mo.-—Joplin Supply Co. v. Smith, 
167 S.W. 649, 182 Mo.App. 212. 


Neb.—White v. Sovereign Camp 
W. O. W., 187 N.W. 815, 108 Neb. 203; 
State v. Frye, 160 N.W. 112, 100 Neb. 
864; State v. Searle, 125 N.W. 590, 86 
Neb. 259; School Dist. No. t0_of 
Polk County v. Coleman, 58 N.W. 146, 
39 Neb. 391. 


Nev.—State vy. Beemer, 272 P. 656, 
51 Nev. 192. 


Ohio.—Zumstein y. Mullen, 66 N.E. 
140, 67 OhioSt. 382. 


Okl.—Board of Education of Okla- 
homa City v. Woodworth, 214 P. 1077, 
89 Okl. 192; Hudson v. Hopkins, 183 
P. 507, 75 Okl. 260 [error dism 41 
S.Ct. 533, 256 U.S. 681, 65 L.Hd. 1169]; 
Searcy v. State, 167 P. 476, 64 Okl. 
257; Western, etc., Co. v. Tiger, 96 P. 
602, 21 Okl. 6380; Leader Printing Co. 
v. Nicholas, 50 P. 1001, 6 Okl. 302. 


Pa.—Lehigh County v. Meyer, 102 


Pa. 479; In re Mothers’ Pensions, 28 
Pa.Dist. 157; In re Shewell Ave., 20 
Pa.Co. 278. 


STATUTES 


ing Clause. 
it shall so op- 


Tex.—Fenet v. McCuistion, 147 S. 
W. 867, 105 Tex. 299 [rev (Civ.App.) 
144 S.W. 1155]; Quanah v. White, 28 
S.W. 1065, 88 Tex. 14; Galveston, etc., 
R. Co. v. Galveston, (Civ.App.) 155 
S.W.. 273. 


Wis.—State v. Bellew, 56 N.W. 782, 
86 Wis. 189. 


47. Frix v. State, 256 S.W. 449, 148 
Tenn, 478. 


48. U.S.—U. S. v. R. F. Downing 
& =CO.,, JAG.) 565° 76y CC Al i376 trey, 
135 EF. 250,-and 139° EY: £55]. 


Del.—Fouracre y. White, 102 A. 186, 
30 Del. 25. 


Hawaii—In re Kalana, 22 Hawaii 


oO. 


Ill.—Boynton vy. Peo., 46 N.E. 791, 
166 Ill. 64. 


Ind.—Morrison v. 
113, 181 Ind. 544. 


Mo.—State v. 
623, 174 Mo. 125. 


Neb.—State v. Searle, 125 N.W. 590, 
86 Neb. 259. 


Nev.—State v. Beemer, 272 P. 656, 
51 Nev. 192. 


Okl1.—Pluto Oil & Gas Co. v. Miller, 
219 P. 3038, 95 Okl. 222 [error dism 
44 S.Ct. 459, 265 U.S. 573, 68 L.Ed. 
1186]; Hudson vy. Hopkins, 183° P. 
507, 75 Okl. 260 [error dism 41 S.Ct. 
5332 256. US. 6805) 165.5 Mahd> in6 Sis 
Searcy v. State, 167 P. 476, 64 Okl. 
257; ‘Jefferson v. Winkler, 110!P. 755, 
26) Old. -653:. 


And see cases supra note 46. 


“Jts application must be gathered 
from the context and a comparison 
of all the provisions relating to the 
subject matter.” In re Kalana, 22 
Hawaii 96, 109. 


[a] Position of proviso not con- 
trolling.—The general rule that a 
proviso to a particular section does 
not apply to other sections, but is to 
be construed with reference to the 
immediately preceding parts of the 
clause to which it is attached, is not 
controlling, especially in such com- 
posite structures as tariff and appro- 
priation acts, and that tthe true rule 
seems to be that while the position 
of a proviso in a statute has a great 
and sometimes controlling influence 
upon the question of its application, 
yet the inference from its position 
cannot overrule its plain general in- 
tent. U. S. v. R. F. Downing & Co., 
146 F. 56, 76 C.C.A. 376 [rev 135 BF. 
250, and 139 F. 155). 


49.. U.S.—Austin v. U. S., 15 S.Ct. 
iets U.S. 417, 39 L.Ed. 206, 30 Ct. 


State, 105 N.E. 


St. Louis, 73 S.W. 


Ala.—Wartensleben v. Haithcock, 1 
So. 38, 80 Ala. 565. 


Hawaii—In re Kalana, 22 Hawaii 
96; Cooper v. Island Realty Co., 16 
Hawaii 98. 


Ind.—Stiers v. Mundy, 92 N.E. 374, 
174 Ind. 651 [rev (App.) 89 N.E. 959]. 


[§§ 639-641 


erate is clearly disclosed;** and, a fortiori, a pro- 
viso contained in an amendatory statute will not 
be extended to the original act.** : 
essary to effectuate the legislative intent, a proviso 
will be construed as applying also to other sec- 
tions,+® either preceding*? or subsequent,°® or to 
the entire act in which it appears.°*+ 

[§ 641] (c) Restriction or Enlargement of Enact- 
The appropriate office of the proviso 
is to restrain or modify the enacting clause,®* and 


But where nec- 


Mo.—State v. St. Louis, 73 S.W. 623, 
174 Mo. 125, 61 L.R.A. 593. 


50. U.S.—Waters v. Campbell, 29 
F.Cas.No. 17,264, 4 Sawy. 121, 15 Alb. 
P58 a CNRS) e1i6: 


Conn.—Mechanies’, etc., Bank’s Ap- 
peal, 31 Conn. 63. 


Del.—Fouracre v. White, 102 A. 186, 
80 Del. 25. x 


Mo.—State vy. St. Louis, 73 S.W. 623, 
174 Mo. 125, 61 L.R.A. 593. 


Tex.—Galveston & W. Ry. Co. v. 
City of Galveston, (Civ.App.) 155 S. 
W. 2738. 


51. U.S.—McDonald v. U. S., 49 S. 
Ct. 218, 279 U.S. 12, 73 L.Ed. 582 [aff 
a2 E.(2d). 7471; Us (Sieve Babbiti an 
Black =~ 56,0 cv TiKid: 2.9459 US. eae 
Scruggs, ete., Dry Goods Co., 156 F. 
940, 84 C.C.A. 440 [rev 147 F. 888, 
and cert den 28 S.Ct. 757, 209 U.S. 545, 
52 L.Ed. 920]; Carter v.-U._S.,.143 FB. 
256, 74 C.C.A. 394 [aff 137 F. 978, and 
cert den 26 S.Ct. 764, 202 U.S. 617, 50 
L.Ed. 1173]. 


D.C.—U. S. v. Lane, 46 App.D.C. 74, 


Ill—-Bowman v. Industrial Com- 
mission, 124 N.E. 373, 289 Ill. 126; 
Henderson Loan & Real Estate Ass’n 
v. Peo., 45 N.E. 141, 163 Ill. 196. 


Minn.—State v. Webber, 105 N.W. 
68, 96 Minn. 348. 


N.C.—Propst v. Southern R. Co., 51 
S.E. 920, 139 N.C. 397. 


52. U.S.—U. 5S. v. Morrow, 45 S.Ct. 
173, 266 U.S. 531, 69 L.Ed. 425 [rev 
58" CECH 201s Comin. dart. 4ome.@sbs 
154, 260 U.S. 427, 67 L.Ed. 332. [aff 
210. B. 51]>. Georgia, RB. ete. Co. we 
Smith, '9°S.Ct] 47; 428° OSes soe 
Ed. 377; Patterson v. Winn, 11 Wheat. 
380, 6 L.Ed. 500; Foster v. U. S., 47 
F.(2d) 892; U. S. v. Mullendore, 35 
F.(2da) 78; Deitch v. Staub, 115 F. 
309, 53 C.C.A. 137; Pennington v. U. 
S., 48 Ct.Cl. 408 [aff 34 S.Ct. 269, 231 
U.S. 631, 58 L.Ed. 410]; Van Doren v. 
U.*S., '45"Ct Ch 47.6: “Prindle-vanW ons, 
41 Ct.Cl. 8; Quackenbush vi U. S,, 
33) Ct.Cl- 365; Fai 204S.Ch. S30. tte 
S. 20, 44 L.Ed. 654, 85 Ct.Cl. 627]. 


Cal.—In re Johnson, (App.) 273 P. 
1091. 


Ill.—Peo. v. Kaul, 134 N.E. 740, 302 
Tll. 317; Pao. v. Continental Benefi- 
cial Assoc., 124 N.E. 652, 289 Ill. 40 
[aff 212 Tll.App. 422]; State Public 
Utilities Commission vy. Early, 121 N. 
EK, 63, 285 Ill. 469; Gaither vy. Wilson, 
46 N.E. 58, 164 Ill. 544; Chicago v. 
Phoenix Ins. Co., 18 N.E. 668, 126 IIL. 
276; Stephen vy. Illinois Cent. R. Co., 
128 Tll.App. 99; Walsh v. Van Horn, 
22. WlLApp. 170. 


Ind.—Murray vy. Gault, 101 N.E 
632, 179 Ind. 658 [rev (App.) 98 N.H. 
878]; Stiers v. Mundy, 92 N.B. 374, 
174 Ind. 651 [rev on another ground 
(App.) 89 N.E. 959]. 


Mich.—Luce v. Rogers, 148 N.W. 
381, 181 Mich. 599; Peo. v. American 
Cent. Ins. Co., 146 N.W. 235, 179 Mich. 
871; Greacen v. Buckley & Douglas 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 641-642] 


not to enlarge it®* or confer a power;°* but where 
from the language employed it is apparent that the 
legislature intended a more comprehensive meaning, 
it must be construed to enlarge the seope of the 
act,°° or to assume the function of an independent 


enactment.*6 


Lumber Co., 133 N.W. 538, 167 Mich. 
569; Board of Regents of University 
of Michigan v. Auditor General, 132 
N.W. 1037, 167 Mich. 444. 


Minn.—State v. Twin City Tel. Co., 
116 N.W. 835, 104 Minn. 270; State 
v. Browne, 57 N.W. 659, 56 Minn. 269. 


Mo.—Castilo vy. State Highway 
Commission of Missouri, 279 S.W. 673, 
677, 312 Mo. 244 [quot Cyc]; State 
ex rel. Buchanan County v. Imel, 219 
S.W. 634, 638, 280 Mo. 554, 565; Rea- 
gan v. Iron County Court, 125 S.W. 
1140, 226 Mo. 79; Brown v. Patter- 
“son, 124 S.W. 1, 224 Mo. 639; Joplin 
Supply Co. v. Smith, 167 S.W. 649, 
182 Mo.App. 212. 


N.J.—Van Reipen v. 
33 A. 740, 58 N.J.Law 2 


N.¥.—Peo. v. Durkee, 178 N.Y.S. 
614, 189 App.Div. 276; Mackmull v. 
Brandlein, 137 N.Y.S. 607, 152 App. 
Div. 733; Matter of Webb, 24 How. 
Proo247: ; 


N.C.—Isler\ v. Dewey, 75 N.C. 466. 


Ohio.—Allen’s Lessee v. Parish, 3 
Ohio 187; State v. Craig, 10 OhioS.& 
C.P. 577, 8 OhioN.P. 148. 


Okl.—Board of Education of Okla- 

. homa City v. Woodworth, 214 P. 1077, 
89 Okl. 192; Hudson v. Hopkins, 183 
P. 507, 75 Okl. 260 [error dism 41 S. 
Ct. 533, 256 U.S. 681, 65 L.Ed. 1169]; 
Searcy v. State, 167 P. 476, 64 Okl. 
257; Marcy v. Board of Com’rs of 
pomunole, County, 144 P. 611, 45 Okl. 


Jersey City, 
62. 


Or.—Olson v. Heisen, 175 P. 859, 
90 Or. 176, 178 [cit Cyc]; State v. 
Young, 145 P. 647, 74 Or. 399. 


Pa.—Montgomery v. Martin, 143 A. 
505, 294 Pa. 25; Com. v. Charity Hos- 
Dita 4S: Ae. 906) 199 Pa. il 9); Ine 
Portuondo, 43 A. 1102; 191 ‘Pa. 28; 
Kensington v. Keith, 2 Pa. 218; Sing- 
er Sewing Mach. Cc. v. Tonkay, 18 Pa. 
Dist. 963; Portuondo’s Hst., 6 Pa.Dist. 
Z48— 19 Pa:@o, 419," 20" Pa-Co. 209). 13 
Montg.Co. 149; Colegrove’s Est., 21 
Pa.Co. 577; Pennsylvania R. R. Co. 
v. Philadelphia Belt Line R. R. Co., 
10 Pa.Co. 625; Zimmerman v. Saam, 
6 Pa.Co. 318; Pittsburgh v. Home of 
the Friendless, 3 Pa.Co. 390. 


Philippine.—Borromeo v. Mariano, 
41 Philippine 322. 


Wash.—State v. Ripley, 176 P. 343, 
104 Wash. 299; State v. Collins, 162 
P. 556, 94 Wash. 310; Tsutakawa v. 
Kumamoto, 101 P. 869, 102 P. 766, 53 
Wash. 231; Laidlow v. Portland, ete., 
R. Co., 84 P. 855, 42 Wash. 292; Whit- 
worth v. McKee, 72 P. 1046, 32 Wash. 
83. 


W.Va.—State v. Cunningham, 111 
S.E. 835, 90 W.Va. 806. 
Eng.—Mullins v. Surrey, 5 Q.B.D. 


170. 
See also cases supra § 638 note 30. 


53. U.S.—Patterson v:. Winn, 11 
Wheat. 380, 6 L.Ed. 500; Pennington 
Ve U,. S:, 48 °Ct.Cl. 408 [aff 34. S:Ct. 
269, 231 U.S. 631, 58 L.Ed. 410]; Prin- 
dle v. Ue S:, 41 Ct.cl. 8. 


Tll.—Peo. v. Continental Beneficial 
Assoc., 124 N.E. 352, 289 Ill. 40 Laff 
212 Tll.App. 422]; O’Connor v. High 
School Board of Education, 123 N.E. 
283, 288 Ill. 240; State Public Utili- 
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[§ 642] (d) Conflict between Proviso and Enact- 
Some authorities have held that a pro- 
viso which is repugnant to the body or purview of 
the statute, and cannot be reconciled therewith, is 
inoperative and void.*7 


Other authorities have held 


that in case of irreconcilable inconsistency, the pro- 


ties Commission v. Early, 121 N.E. 63, 
285 Ill. 469; In re Day, 54 N.E. 646, 
181 Ill. 78, 50 L.R.A. 519. 


Ind.—Murray v. Gault, 101 N.B. 632, 
179 Ind. 658 [rev (App.) 98 N.E. 878]; 
Stiers v. Mundy, 92 N.E. 374, 174 Ind. 
651 [rev on another ground (App.) 89 
Ni HA 959]. 


Mich.—Luce v. Rogers, 148 N.W. 
381, 181 Mich. 599. 

Minn.—State v. Browne, 57. N.W. 
659, 56 Minn. 269. ; 

Mo.—Castilo_v. State Highway 
Commission, 279 S.W. 678, 677, 312 


Mo. 244 [quot Cyc]; Brown v. Patter- 
son, 124 S,W. 1, 224 Mo. 639; Joplin 
Supply Co. v. Smith, 167 S.W. 649, 
182 Mo.App. 212. 


N.J.—Van Reipen v. Jersey City, 
33 A. 740, 58 N.J.Law 262. 


N.Y.—Peo. v. Kelly, 76 N.Y. 475, 
5 Abb.N.Cas. 383; In re Webb, 24 
How.Pr. 247. 


Ohio.—Allen’s Lessee v. Parish, 3 
Ohio 187. 


Okl.—Marey v. Board of Com’rs of 
ammote County, 144 P. 611, 45 Okl. 


Or.—State v. Young, 145 P. 647, 74 
Ora399. 


Pa.—Com. vy. Charity Hospital, 48 
A. 906, 199 Pa. 119; In re Portuondo, 
43 A. 1102, 191 Pa. 28; 
Fayette County, 19 Pa.Dist. 322; 
Singer Sewing Mach. Co. v. Tonkay, 
18 Pa.Dist. 963; Portuondo’s Est., 6 
Pa.Dist. 748, 19 Pa.Co. 419, 20 Pa. 
Co. 209, 13 Montg.Co. 149; Colegrove’s 
Est., 21 Pa.Co. 577; Pennsylvania R. 
Co. v. Philadelphia, etc., R. Co., 10 Pa. 
Co. 625; Zimmerman v. Saam, 6 Pa. 
Co. 318; Pittsburgh v. Home of the 
Friendless, 3 Pa.Co. 390. 


Philippine.—Borromeo vy. 
41 Philippine 332. 


Va.—Jordan y. South 
S.H. 265, 138 Va. 838. 


Wash.—State v. Ripley, 176 P. 343, 
104 Wash. 299; State v. Collins, 162 
P. 556, 94 Wash. 310; In re Hoss’ 
Estate, 109 P. 1071, 59 Wash. 360; 
Tsutakawa v. Kumamoto, 101 P. 869, 
102 P. 766, 58 Wash. 231; Laidlaw v. 
Portland ivo& <Y. R. Co, 184° R. <859, 
42 Wash. 292. 


“Tt being the office of a proviso to 
limit the body of the act or antece- 
dent clause, and in no sense its prop- 
er function to extend them, it should 
not be held to have this latter effect 
unless it appears from an inspection 
of the whole act, with reasonable cer- 
tainty, that such was the legislative 
intention.” Walsh y. Van Horn, 22 
Ill.App. 170, 173. 


[a] A proviso cannot be interpret- 
ed as general legislation because of 
a few superfluous words. It would 
be dangerous to ascribe such an in- 
tent to congress for such a reason 
where the legislation would be impor- 
tant and far-reaching. Pennington v. 
United States, 48 Ct.Cl. 408 [aff 34 S. 
Ct. 269, -231-U-S. 631, 58 L.Hd. 410]. 


54. City of Chicago v. Phoenix Ins. 
Co., 18 N.E. 668, 126 Ill. 276; Com. v. 
Hough, 8 Pa.Dist. 685, 22 Pa.Co. 440; 
Colegrove’s Est., 21 Pa.Co. 577; In re 
Hoss’ Estate, 109 P. 1071, 59 Wash. 


Mariano, 


Boston, 122 


Dawson v.. 


860; Guardians of Poor vy. Metropoli- 
tan L. Assur. Soc., [1897] A.C. 647. 


55. U.S.—Interstate Commerce 
Commission y. Baird, 24 S.Ct. 563, 194 
U.S. 25, 48 L.Ed. 860; Pennington v. 
United States, 48 Ct.Cl. 408 [aff 34 S. 
Ct. 269, 231 U:S. 631,958 .Wdt 41075 
Van Doren y. U. S., 45 Ct.Cl. 476; 
Prindle: vo UN S34 .141 Ct. ely 8: 


D.C.—U. S. v. Lane, 46 App.D.C. 
74; Hall’s Safe Co. vy. Herring-Hall- 
Marvin Safe Co., 31 App.D.C. 498. — 


I11.—O’Connor y. High School Board 
of Education of Evanston High 
School Dist., 123 N.E. 2838, 288 Ill. 240; 
Stephen v. Illinois Cent. R. Co., 128 
Til.App. 99; Walsh v. Van Horn, 22 
Tll.App. 170. 


Mich.—Luce v. Rogers, 148 N.W. 
381, 181 Mich. 599; Peo. v. American 
as Ins. Co., 146 N.W. 235, 179 Mich. 


Minn.—State v. Browne, 57 N.W. 
659, 56 Minn, 269. 

Mo.—Castilo v. State Highway 
Commission, 279 S.W. 678, 677, 312 


Mo. 244 [quot Cyc]. 


Pa.—In re Judicial Salaries, 17 Pa. 
roe 1033; Johnson’s Case, 34 Pa.Co, 


Va.—Jordan v. Town of South Bos- 
ton, 122 S.B. 265, 138 Va. 8388. 


[a] Where an act limits or re- 
stricts the powers of a public body, a 
proviso which modifies the restriction 
necessarily enlarges the power of 
such body. Castilo v. State Highway 
ee ee 279 S.W. 673, 312 Mo. 


56. U.S.—U. S. v. Morrow, 45 S.Ct. 
173, 266 U.S. 531, 69 L.Ed. 425 [rev 
58. CtiCly 2609)3 Cox v, Bart= Ae "S:et 
1545-260) Sh 427,) 60a Rdg es2bate 

; U. S. v. Mullendore, +35 
F.(2d) 78; National Bank of Com- 
merce v, Cleveland, 156 F. 251; Prin- 
dleavie U.S;, 41 CECIL 8: 


Ala.—Wartensleben y. Haithcock, 
1 So. 38, 80 Ala. 565. 


D.C.—U. S. v. Lane, 46 App.D.C. 74. 


Ill.—Peo. v. Continental Beneficial 
Ass’n, 124 N.E. 352, 289 Ill. 40 [aff 
212 Ill.App. 422]; Hackett v. Chicago 
City Re Cos 85 Nei 20," 235. Pane 
[rev 136 Ill.App. 594]. 


Md.—Cumberland v. Magruder, 34 
Md. 381. 


Mo.—Castilo v. State Highway 
Commission, 279 S.W. 678, 677, 312 
Mo. 244 [quot Cyc]. 


N.C.—Propst v. Southern R. Co., 51 
S.H. 920, 139. N.C. 397; Traders’ Nat. 
Bank v. Lawrence Mfg. Co., 3 S.E. 
363, 96 N.C. 298; Mason v. McCormick, 
75 N.C. 263, 80 N.C. 244, 


Okl.—Pluto Oil & Gas Co. v. Miller, 
219 P. 303, 95 Okl. 222 [error dism 44 
S.Ct. 459, 265 U.S. 573, 68 L.Ed. 1186]; 
Board of Education of Oklahoma City 
v. Woodworth, 214 P. 1077, 89 Okl. 
192; Hudson v. Hopkins, 183 P. 507, 
75 Okl. 260 [error dism 41 S.Ct. 533, 
256 U.S. 681, 65 L.Ed. 1169]. 


Or.—State v. Wright, 12 P. 708, 14 
Or. 365. 


See also cases supra § 638 note 32. 


57. Ga.—Penick v. High Shoals 
Mfz. -Co.,..38 S.B. 978, 113° Gav 5925 
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viso is not void, but takes precedence and controls 
the enactment, as expressing the latest legislative 
intent,°’ at least where the inconsistency is only 
partial.°® But this has been held a rule of neces- 
sity and of last resort,®° and is never to be applied 
where the true intent can be gathered from the whole 
aet.o* 


[§ 643] b. Exceptions. An exception differs 
from a proviso in that the exception exempts some- 
thing absclutely from the operation of the statute 

‘by express words in the enacting clause,®? while a 
proviso follows the enacting clause and operates to 
defeat its operation conditionally.°? But it has been 
said that there are many eases in which this distine- 
tion is wholly disregarded and the words used as if 
they were of the same significance.°*+ Moreover, it 
has been held not essential in all cases that an ex- 
ception appear in the enacting clause; it may be 
in a separate section of the statute,°®> or in a sep- 
arate statute.°* But a statute, in order to be held 
an exception to the general provisions of another 


Jackson v. Moye, 323 Ga. 296. 


Idaho.—Idaho Power, ete., Co. v. 
Blomquist, 141 P. 1083, 26 Idaho 222 
{cit 2 Lewis’ Sutherland Statutory 
Construction § 352]. 


59. 
Ox: sles 


60. Arnett v. 


STATUTES 


Olson.v. Heisen, 175 P. 859, 90 


State, 80 N.E. 153, 


[8§ 642-648 


conferring power and limitation of power on an 
administrative board, must be couched in language 
so clear and unambiguous as to be free from doubt 
as to the legislative intent in declaring it to be an 
exception;*? and where a statute fixes its own ex- 
ceptions to a general provision, no other statute can 
be looked to for exceptions.°& Where the terms of 
a statute are positive and unambiguous, exceptions 
not made by the legislature cannot be read into the 
act.o® ; 


Construction and effect. Exceptions, as a general 
rule, should be strictly,7° but reasonably,’ con- 
strued; they extend only so far as their language 
fairly warrants,’7? and all doubts should be resolved 
in favor of the general provision rather than the ex- 
ception.7* Where a general rule is established by 
statute with excepticns, the court will not curtail 
the former nor.add to the latter by implication,’* 
and it is a general rule that an express exception 
exeludes all others,*® although it is always proper 
in determining the applicability of this rule, to in- 


63. See supra § 638 note 30 [a] (1). 


64. U.S. v. Cook, 17 Wall. (U.S.) 
168, 21 L.Ed. 538; Com. vy. Fusarini, 


Mo.—State ex rel. Bixby v. City of 
St. Louis, 145 S.W. 801, 241 Mo. 231; 
Gist v. Rackliffe-Gibson Const. Co., 
123 S.W. 921, 224 Mo. 369. 


Pa.—Lehigh County v. Meyer, 102 
Pa, 479; Dugan v. Bridge Co., 27 Pa. 
309, 67 Am.D. 464; Coliner’s Estate, 
22 Pa.Co. 198; Colegrove’s Hstate, 21 
Pa.Co. 577; .In re Shewell Ave., 20 
Pa.Co. 278; Portuondo’s Mstate, 20 Pa. 
ere 209; Ex p. Mayor’s Ct., 4 Pa.L.J.R. 

5. 


Philippine.—Borromeo v. 
41 Philippine 322. 


Wash.—City of Seattle v. Roth- 
weiler, 172 P. 825, 101 Wash. 680; 
McKnight v. Hodge, 104 P. 504, 55 
Wash. 289, 40 L.R.A.N.S. 1207 [error 
dism 32 S.Ct. 534, 223 U.S. 748, 56 
L.Ed. 640]. 


58. ‘U.S.—Merchants’ Nat. Bank of 
New Haven, Conn. v. United States, 
214 F. 200, 130 C.C.A, 548. 


Ind.—Arnett v. State, 80 N.E. 153, 
168 Ind. 180, 8 L.R.A.N.S. 1192. 


Me.—Portland Sav. Inst. v. Makin, 
23 Me. 360. 


Neb.—Van Horn vy. State, 64 N.W. 
365, 46 Neb. 62. 


N.J.—Pierson v. Cady, 86 A. 167, 84 
N.J.Law 54; Gerstung v. Sauer, 80 A. 
993, 82 N.J.Law 68; Clark Thread Co. 
v. Kearney Tp., 25 A. 327, 55 N.J.Law 
Ae Townsend v. Brown, 24 N.J.Law 


N.Y.—Peo. v. Scannell, 65 N.E. 165, 
172 N.Y. 816; Matter of New York, 
etc., Bridge, 72 N.Y. 527; Farmers’ 
Bank v. Hale, 59 N.Y. 58; Waffle v. 
Goble, 53 Barb. 517. 


N.C.—Orinoco Supply Co. v. Mason- 
ic & Eastern Star Home, 79 S.E. 964, 
163 N.C, 513. 


Or.—Olson v. Heisen, 175 P. 859, 90 
Or. 176. 


Tenn.—Britt v. Cook, 6 S.W.(2d) 
322, 157 Tenn. 54; White v. Nashville, 
etc., R. Co., 7 Heisk. 534. 


Eng.—Rex v. Middlesex, 2 B.&Ad. 
818, 22 E.C.L. 190, 109 Reprint 1347; 
Atty.-Gen. v. Chelsea Waterworks Co., 
Fitze. 195. 


Mariano, 


168 Ind. 180, § I.R.A.N.S. 1192; Ren-| 26 Pa.Dist. 548, 44 Pa.Co. 501. 
ner v. Bennett, 21 OhioSt. 431. 65. U.S. v. Toco, 12 Philippine 262; 
61. Arnett v. State, 80 N.E. 153,] State v. Schlitz Brewing Co., 59 S.W. 


168 Ind. 180, 8 L.R.A.N.S. 1192; Rose- 
berry v. Norsworthy, 100 So. 514, 135 
Miss. 845, 860. 


iey ne... >.<, Nas. NOMAppiE 
cation, where the intention and pur- 
pose of the whole act is clear and 
unmistakable, and to accept the lit- 
eral wording of the latter provision 
would destroy a legislative policy, 
nullify the main provisions of the act, 
and entirely defeat the manifest in- 
tention and purpose of the lawmak- 
ers,” Roseberry v. Norsworthy, su- 
pra. 


62. U.S.—Western Assur. Co. v. J. 
H. Mohiman Co., 83 F. 811, 28 C.C.A. 
157, 40 L.R.A. 56. 


Cal.—Los Angeles R. Corp. v. Los 
Angeles County Flood Control Dist., 
248 P. 532, 78 Cal.App. 173. 


Idaho.—Hodges v. Tucker, 138 P. 
1139, 25 Idaho 563. 
Iowa.—Campbell v. Jackman, 118 


ike 755, 140 Iowa 475, 27 L.R.A.N.S. 


N.Y.—Rowell v. Janvrin, 45 N.E. 
398, 151 N.Y. 60; Acker v. Richards, 71 
N.Y.S. 929, 63 App.Div. 305; Waffle 
v. Goble, 58 Barb. 517, 35 How:Pr. 356; 
Peo. v. Bailey, 171 N.Y.S. 394, 103 
Misc. 366, 36 N.Y.Cr. 376. 


Pa.—In re Judicial Salaries, 17 Pa. 
news 1033; Johnson’s Case, 34 Pa.Co. 


Wis.—Pabst Brewing Co. y. City of 
SHAE Ria a 133 N.W. 1112, 148 Wis. 
oO . 


Ont.—Atty.-Gen. ex rel. Hobbs v. 
Niagara Falls, W. P. & C. Tramway 
Co., 19 Ont. 624. 


[a] Another definition—An excep- 
tion in a statute “excludes from the 
purview a person or thing included in 
the words.” Andersons L. D. [quot 
Tray v. Tan Yick, 22 Hawaii 773, 


[b] Exception from operation of 
general statute must be specific.— 
Los Angeles Ry. Corporation y. Los 


Angeles County Flood Control Dist., | v. 


248 P. 532, 78 Cal.App. 173. 


1033, 104 Tenn. 715. See In re Mich- 
els’ Estate, 160 N.Y-S. 520 (holding 
that under Code Civ. Proc. § 2637, re- 
quiring testamentary trustees to give 
bonds, and § 2639, which, after a sim- 
ilar requirement, excepts trustees un- 
der wills executed pricr to its pas- 
sage, the specific exception in § 2639 
also applies to § 26387). 


66. U.S. v. Toco, 12 Philippine 262. 


67. State v. Andrews, 138 N.E. 873, 
105 OhioSt. 489. 


68. Great Western Accident Ins. 
Ges Martin, 166 N.W. 705, 183 Iowa 


69. Brady v. Cooper, 193 N.W. 246, 
46 S.D. 419.° 


70. U.S.—Piedmont & N. Ry. Co. v. 
U. S., 30 F.(2d) 421. 


Cal.—Merchants’ Nat. Bank of Los 
Angeles vy. Continental Nat. Bank of 
re Angeles, 277 P. 354, 98 Cal.App. 


Ga.—Williams v. Seaboard Air Line 
Ry. Co., 125 S.E. 769, 38 Ga.App. 164. 


Mo.—State v. Breckenridge, 282 §S. 
W. 149, 219 Mo.App. 587. 


Ohio.—State v. Forney, 141 N.E. 16, 
{08 OhioSt. 463; Kroff v. Amrheim, 
114 N.E. 267, 94 OhioSt. 282. 


Pa.—Sinking Spring Water Co. v. 
Gring, 26 Pa.Dist. 867. 


71. State v. Forney, 141 N.E. 16, 
108 OhioSt. 468: Kroff v. Amrhein, 
114 N.E. 267, 94 OhioSt. 282. 


72. Baker v. Clowser, 138 N.W. 
837, 158 Iowa 156, 43 L.R.A.N.S. 1056; 
Woolcombers v. Bradford Corp., 4 
Loc.Gov. 10388. 


73. Eddington v. Northwestern 
Bell Telephone Co., 202 N.W. 374, 201 
Iowa 67. 


74 Wade v. Madding, 28 S.W.(2a) 
642, 161 Tenn. 88; Turner v. Eslick, 
240 S.W. 786, 146 Tenn. 236; Burns 
Neigh wa 178 S.W. 1053, 132 Tenn. 


75. U.S.—Equitable L. Assur. Soc. 
Clements, 11 5S:Ct. 822; 140/178) 
226, 35 L.Ed. 497; Bend v. Hoyt, 13 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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quire whether, in the particular case, it accords with 
reason and justice.7* Another generally accepted 
rule of construction is that an exception of a par- 
ticular thing from the general words shows that, 
in the opinion of the lawgiver, the thing excepted 
would be within the general provision had not the 
exception been made.‘7 On the other hand, it has 
been held that, while an exception may properly 
be considered in ascertaining the true meaning of 
a statute,’® it cannot put into a previous provision 
something which was not there before.7? 


Conflict between exception and body of statute. 
An exception which is directly repugnant to the 
purview of the statute is void,’ although, on the 
other hand, it has been held that an express ex- 
ception must be given effect even though it be of 
such a character as to emasculate the principal 
clause or render any of its terms meaningless.®! 
But exceptions in a penal statute should be con- 
strued liberally in favor of a person charged with 
a violation of the statute,*? and exceptions in a stat- 
ute imposing burdens are to be liberally construed 
in favor of the public.®* 


[§ 644] c. Saving Clauses. A saving clause is an 
exception of special things out of the general things 
mentioned in the statute;§* something smaller than 
the thing itself and yet not nullifying it.8® Its usu- 
al function is not to create anything, but to pre- 


Pet. 261, 10 L.Ed. 154; Hopkins v. 
WiS5 2858.95, 148 C.C.A.»589. 


Cal.—Rothschild v. Superior Court 


R.A.N.S. 901] 
78. 


STATUTES 


Batcheller-Durkee v. Batchel- 
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serve something from immediate interference,®® and 
its most common use is in repealing statutes for the 
purpose of saving from their operation rights ac- 
crued, duties imposed, penalties, or other liabilities 
ineurred, and proceedings commenced.*? A saving 
clause in a saving or construction section should 
not be confused with a saving clause in a repealing 
section; in the former enumeration is made to save 
the enumerated things, not to destroy the things 
not enumerated,** but where there is an express 
repealing section, the saving clause saves only what 
it embraces, and all things not. enumerated are de- 
stroyed, not because they are not included in the 
saving clause, but by virtue of the destructive force 
cf the repealing portion of the act.8® A saving 
clause must ordinarily be strictly construed,®® so 
as not to include anything not fairly within its 
terms.°? But a liberal construction has been given 
to a saving clause in an act repealing the bankrupt 
law, with the view of carrying out the remedial 
provisions of such law.®? 


Conflict between saving clause and purview of 
statute. A saving clause which is entirely incon- 
sistent with the purview of the act is inoperative 
and void.®? ; 

[§ 645] 10. Amendments, Revisions, Codes, and 


Repealing Acts—a. Amendatcry and Amended 
Acts®4—(1) Construction in General. The intention 


277, 227 U.S. 601, 57 L.Ed. 662, 43 L.] P. 269, 101 Wash. 295. 


89. Walsh v. Alaska S. S. Co., 
supra. 


‘in and for City and County of San 
Francisco, (App.) 293 P. 106. 


Colo.—New York Indemnity Co. v. 
Industrial Commission of Colorado, 
281 P. 740, 86 Colo. 364. 


Ill.— Peo. v. Deep Rock Oil Corpo- 
ration, 175 N.E. 572, 343 Ill. 388; Peo. 
v. Thornton, 57 N.E. 841, 186 Ill. 162; 
caueton v. Aurora, 28 N.E. 461, 114 Ill. 

38. 


Ohio.—Kroff v. Amrhein, 114 N.E. 
267, 94 OhioSt. 282; Lima v. Lima 
Cemetery Assoc., 42 OhioSt. 128. 


Pa.—Olive Cemetery Co. v. Phila- 
delphia, 93 Pa. 129, 39 Am.R. 732. 


Tenn.—Turner v. Eslick, 240 S.W. 
786, 146 Tenn. 236; Burns v. Nash- 
ville, 178 S.W. 1058, 132 Tenn. 429; 
Kelly v. State, 132 S.W. 193, 123 Tenn. 
516. 


Tex.—Holmes _ v. 
App.) 154 S.W. 661. 


Wash.—State v. Vosgien, 144 P. 947, 
82 Wash. 685. 


Wyo.—In re Cadwell’s Estate, 186 
P. 499, 26 Wyo. 412. 


76. New York Indemnity Co. v. In- 
dustrial Commission of Colorado, 281 
P. 740, 86 Colo. 364. 


77.) U.S.——Arnold v. U. S., 13 /S.Ct. 
406, 147 U.S. 494, 37 L.Ed. 253; Brown 
v. Maryland, 12 Wheat. 419, 6 L.Ed. 
678; Hopkins v. U. S., 148 C.C.A. 589, 
235 F. 95; M. H. Pulaski Co. v. U. S., 
6 Cust.A, 291. 


Ga.—Washington v. Atlantic, etc., 
R. Co., 71 S.E. 1066, 186 Ga. 638. 


Pa.—Com. v. Summerville, 54 A. 27, 
204 Pa. 300. : 


Tenn.—Turner v. Eslick, 240 S.W. 
786, 146 Tenn. 236; Kelly v. State, 132 
S.W. 198, 123 Tenn. 516. 

Utah.—Schuyler v. Southern Pac. 


Co., 109 P. 458, 37 Utah 581 [reh den 
109 P. 1025, 37 Utah 612, aff 33 S.Ct. 


Coalson, (Civ. 


ler, 9% “A383 7.8;. 39 Re b45, 60, Ta; RAS 
1916H 545. 


79. Batcheller-Durkee vy. 
ler, Supra. 


“An exception relates only to that 
to which it is made, and can exclude 
nothing which was not contained 
therein before the exception was 
made.” Batcheller-Durkee v. Batchel- 
ler, Supra. 


so. Clelland v. Ker, 6 Ir.Eq. 35 [aff 
Drury 227]. 


81. Campbell v. Jackman, 
W. 755, 140 Iowa 475. 


82. Schuyler v. Southern Pac. Co., 
109 P. 458, 37 Utah 581 [reh den 109 
P.1025,09%5 Utah. 61:2) ati-33° S°Ct. 277; 
227 U.S: 601, 57 L.Ed. 662, 48 L.R.A. 
N.S. 901]. 


83. Marin Municipal Water Dist. v. 
Chenu,'207 P. 251, 188 Cal. 734. 


84. Shutt v. State, 89 N.H. 6, 173 
Ind. 689; Clark Thread Co. v. Kearny 
Tp., 25 A. 327, 55 N.J.Law 50 [quot 
Potter’s Dwarris St. 117]. 


[a] ‘“®here is no particular rule for 
its location, or its verbal form; but 
it is generally near or at the end, com- 
mencing, ‘Nothing in) this act shall,’” 
etc. Bishop Written L. § 59 [quot 
Shutt v. State, 89 N.E. 6, 173 Ind. 689, 
692]. 

85. Ansonia Brass, etc., Co. v. New 
Lamp Chimney Co., 53 N.Y. 123, 126, 
13 Am.R. 476 [cit Potter’s Dwarris St. 
513; 4 Kent Comm. 468]. 

86. Knickerbocker Ice fi 
Stewart, 40 S.Ct. 438, 253 U.S. 149, 64 
L.Ed. 834,11 A.L.R. 1145 [rev 123 N.E. 
382, 226 N.Y. 302, which aff 173 N.Y.S. 
924]. 

87. See infra §§ 729-734. 

Saving clause in revision or codifi- 
cation as affecting implied repeal see 
supra § 525. 

88. Walsh v. Alaska S. S. Co., 172 


Batchel- 


118 N. 


Col ew 


90. Devonshire v. O’Connor, 24 Q. 
B. D. 468; Lord Advocate v. Hamilton, 
1 Macg. 46. 


91. State v. Brady, 118 S.W. 128, 
Pe seer 408 [rev (Civ.App.) 114 S.W. 


92. Matter of Ankrim, 1 F.Cas.No. 
395, 3 McLean 285. 


93. Shutt v. State, 89 N.E. 6, 1738 
Ind. 689; Jensen v. F. W. Woolworth 
Co., 106 A. 808, 92 N.J.Law 529; Pier- 
son v. Cady, 86 A. 167, 84 N.J.Law 54; 
Clark Thread Co. v. Kearny Tp., 25 A. 
327, 55 N.J.Law 50; Looney v. Com- 
monwealth, 133 S.E. 753, 145 Va. 825. 
And see Nicol v. Board of Education 
of City of New York, 211 N.Y.S. 749, 
125 Mise. 678 (holding that a saving 
clause, which in its effect is directly 
repugnant to the body of the act con- 
taining it, cannot be given such force 
as to render the act inconsistent with 
and destructive of itself). 


[a] Rule applied.—Acts 1895, pp 
361, 362 ec 146 § 11, authorizes the 
superintendent of public buildings and 
property to appoint a statehouse en- 
gineer, and defines the latter’s duties. 
This was followed by the clause that 
‘nothing contained in this act shall 
apply to or in any wise affect the 
office of statehouse engineer as now 
established by law, but said office and 
the manner of electing the incumbent 
shall remain and continue as now fixed 
by law.” <A prior act provided that the 
General Assembly should appoint the 
engineer. The saving clause of sec- 
tion 11 being in irreconcilable conflict 
with the remainder of the section, 
such saving clause was void. Shutt v. 
State, 89 N.E. 6, 173 Ind. 689. 


94. Cross references: 

Amendment of statutes generally see 
supra §§ 421-479. 

Implied repeal by amendatory act see 
supra §§ 526, 527. 

Retrospective operation of amenda- 
tory acts see infra §§ 719-720. 
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of the legislature is the primary object in the con- 
struction of statutory amendments, 
the construction of statutes generally;9* and in ar- 
riving at the intent, the court may look to the body 
of the act, its caption, and its emergency clause.°* 


95. Ark.—State v. Trulock, 160 S. 
W. 516, 109 Ark. 556. 


Cal.—Greene v. Lakeport, 239 P. 702, 
74 Cal.App. 1. 


Del.—Winter v. Hindin, 136 A. 280, 
33 Del. 294. 


Ill.— Patton v. Peo., 82 N.E. 386, 229 
fe 512; Miner v. Stafford, 239 Ill.App. 
6. 


Mich.—Parsons v. Circuit Judge, 37 
Mich. 287. 


Mo.—State ex rel. Bernero v. Mc- 
Quillin, 152 S.W. 347, 246 Mo. 517. 


N.J.—Fletcher v. Collingswood, 
(Sup.) 59 A. 90. 


N.Y.—Homnyack v. Prudential Ins. 
Co. of America, 87 N.E. 769, 194 N.Y. 
456; Knapp v. Brooklyn, 97 N.Y. 520 
Laff 28 Hun 50]. 


N.D.—State v. Gillespie, 168 N.W. 
38, 39 N.D. 512. 


Ohio.—State v. Spiegel, 109 N.H. 523, 
91 OhioSt. 13. 


Okl.—Bennett v. State, 150 P. 198, 
47 Okl. 503. 


Or.—State v. Fisher, 98 P. 713, 53 
Or. 38. 


Pa.—In re Limited Partnerships, 28 
Pa.Dist. 315. 


R.I.—State y. Cantara, 148 A. 415, 
50 RI. 440. 


Wyo.—Kelly v. Anderson, 264 P. 
1038, 38 Wyo. 97; U.S. Fidelity, etc., 
co v. Anderson, 264 P. 1030, 38 Wyo. 

8, 


[a] Rule applied.—L. (1871) c 483 
and L. (1873) e 863 tit 18 § 38, in re- 
lation to frauds in assessments for 
local improvements in the city of 
New York as far as applicable to the 
city of Brooklyn, was thereby amend- 
ed as specified, contemplated an 
amendment of the New York City act 
simply when considered as a part of 
the Brooklyn City Consolidation Act, 
and did not contemplate an amend- 
ment of the New York City act itself. 
Knapp v. Brooklyn, 97 N.Y. 520 [aff 
28 Hun 50]. See People v. Damron, 
145 N.Y.S. 239, 160 App.Div. 435 (hold- 
ing that the amendment of a statute 
in which certain provisions which 
were incorporated into a later statute 
without any express reference to the 
earlier act had their origin did not 
by itself and without legislative decla- 
ration to that effect result in an 
amendment of the similar provisions 
of the act into which they had been in- 
corporated). 


96. See supra § 568, 


97. Winder v. King, (Tex.Civ.App.) 
297 S.W. 689 [aff (Commn.App.) 1 S. 
W.(2d) 587]; Floydada Independent 
School Dist. v. Shipley, (Tex.Civ.App.) 
238 S.W. 1026 [aff (Commn.App.) 250 
S.W. 159]. 

98. U.S.—U. S. v. Woolsey, 28 F. 
Cas.No. 16,763. 


Ark.—Arkansas R. Commission vy. 
Stout Lumber Co., 255 S.W. 912, 161 
Ark, 164; State v. Kansas City & 
Memphis Ry. & Bridge Co., 174 S.W. 
248, 117 Ark. 606. 


Cal.—Pontius v. Mclain, (App.) 298 
P. 541. 


D.C.—Chase v. U. S., 7 App.D.C, 149. 
Fla.—Harrell v. Harrell, 8 Fla. 46. 


22 N.M. 149 


STATUTES 


95 as it is Im 


legislation ;+ 


Ill.—People v. Lioyd, 136 N.E. 505, 
fy Ill. 23; Holbrook v. Nichol, 36 Ill. 
LGD: 


Ind.—Concrete Steel Co. v. Metro- 
politan Casualty Ins. Co. of New York, 
(App.) 173 N.E. 651; Atz v. City of In- 
snarls, 158 N.E. 5238, 87 Ind.App. 
580. 


Kan.—State v. Anderson, 232 P. 238, 
el Kan, 540 [aff 230 P. 315, 117 Kan. 
surf ale a 


oN 
Ky.—Greene v. Louisville R. Co., 
211 S.W. 418, 184 Ky. 90. 


La.—Gas Light, etc., Co. v. Nuttall, 
19 La. 447. 


Mass.—Gagnon’s Case, 117 N.B. 321, 
228 Mass. 334; Woodall v. Boston El. 
R. Co., 78 N.E. 446, 192 Mass. 308; 
Browne y. Turner, 54 N.H. 510, 174 
Mass. 150. 


Mich.—People v. Michigan Cent. R. 
Co:, 108 N.W._772, 145 Mich. 140. 


Miss.—George v. Wood, 49 So. 147, 
94 Miss. 268. 


Mo.—Brown v. State, 19 S.W.(2d) 
12, 323 Mo. 138; State ex rel. Dean v. 
Daues, 14 S.W.(2d) 990, 321 Mo. 1126 
[quashing op (App.) 1 S.W.(2d) 235, 
OT eRe to (App.) 15 S.W.(2d) 

6]. 


Neb.—State v. Coupe, 136 N.W. 41, 
91 Neb. 463; Campbell v. Youngson, 
114 N.W. 415, 80 Neb. 322 [aff 118 N.W. 
1053, 82 Neb. 743]; State v. Babcock, 
36 N.W. 348, 23 Neb. 128. 


N.J.—Van Riper v. HEssex Public 
Road Bd., 38 N.J.Law 23; Gaslight Co. 
of City of New Brunswick v. Borough 
of South River, 77 A. 473, 77 N.J.Eq. 
487; Schmalz v. Wooley, 39 A. 539, 
56 N.J.Eq. 649 [rev 41 A. 939, 57 N.J. 
Eq. 308, 73 Am.S.R. 637, 43.L.R.A. 86]. 


N.M.—Ex parte Carrillo, 158 P. 800, 


N.Y.—In re Locust Ave., 77 N.E. 
1012, 185 N.Y. 115; Morgan v. Hed- 
strom, 58 N.E. 26, 164 N.Y. 224; Peo- 
ple v. American Socialist Soc., 195 N. 
Y.S. 801, 202 App.Div. 640; People ex 
rel. New York Life Ins. Co. v. Walsh, 
189 N.Y.S. 600, 198 App.Div. 34 [aff 
135 N.E. 909, 233 N.Y. 539]; People 
v. Draper, 154 N.Y.S. 1034, 169 App. 
Divi 479,33 N ey Gr. 474° “Vinson. vy; 
Sewer, Water and Street Commission 
of Saratoga Springs, N. Y., 142 N.Y.S. 
598, 158 App.Div. 182; People v. Mar- 
lin-Rockwell Corporation, 234 N.Y.S. 
220, 183 Mise. 741; Coykendall v. City 
of Kingston, 188 N.Y.S. 769, 115 Misc. 
557; 400 Manhattan Ave. Corporation 
ve Danziger, 186 N.Y.S. 678, 114 Mise. 


N.C.—Williams Real Estate Co. v. 
Sasser, 103 S.B. 73, 179 N.C. 497, 499 
[cit Cyc]; Sheets v. Miller, 90 S.E. 
290, 172 N.C. 362; Dickson yv. Perkins, 
90 S.E. 289, 172 N.C. 359. 


Ohio.—McKibben v. Lester, 9 Ohio 
St. 627; Wiler v. Logan Nat. Gas & 
Fuel Co., 27 OhioCir.Ct. 257. 


Okl.—Bennett v. State, 150 P. 198, 
47 Okl, 508. 


Or.—Zelig v. Blue Point Oyster Co., 
104 P. 198, 54 Or, 548; State v. Fisher, 
IS AP CLS PoeROreos: 


Pa.—In re Limited Partnerships, 28 
Pa.Dist. 816. 


R.I.—State v. Wilbor, 1 R.I. 199, 
386 Am.D, 245, 


[§ 645 


Amendments are to be construed together with the 
original aet to which they relate as constituting one 
law,’ and also together with other statutes on the 
same subject,9® as part of a coherent system of 
and this rule is 


applicable where a 


* Tenn.—State v. Oliver, 85 S.W.(2d) 
396, 162 Tenn. 100. 


Tex.—American Surety Co. of New 
York v. Axtell Co., (Commn.App.) 36 
S.W.(2d) 715 [answers to certified 
questions conformed to (Civ.App.) 38 
S.W.(2d) 1110]; Shipley v. Floydada 
Independent School Dist., (Commn. 
App.) 250 S.W. 159 [aff (Civ.App.) 238 
S.W. 1026]. 


Wis.—Superior Water, Light & Pow- 
er Co. v. City of Superior, 181 N.W. 
113, 183 N.W. 254, 174 Wis. 257; State 
v. Milwaukee Electric Ry. & Light Co., 
172 N.W. 230, 169 Wis. 183; McHugh 
v. Timlin, 20 Wis. 487. 


N.B.—Ex p. Staples, 40 N.B. 378. 


[a] Amendment and sections of 
old law must be regarded as harmoni- 
ous whole as connected with and nat- 
urally acting on each other. Ameri- 
ean Surety Co. of New York v. Axtell 
Co., (Tex.Commn.App.) 36 S.W.(2d) 
715 [answers to certified questions 
conformed to (Civ.App.) 38 S.W.(2d) 
1110]. 

[b] The phrase “this act” in an 
amended section of a statute ordinari- 
ly refers to the original as well as 
to the amending act. State v. Ander- 
son, 232 P. 238, 117 Kan. 540 [aff 230 
Po3ib; 117 Kans li i. 


[c] Express purpose of whole act 
may be considered where amendment 


is ambiguous. Pontius v. McLain, 
(Cal.App.) 298 P, 541. 
[d] Bule applied.—(1) A statute 


amending previous statutes must be 
construed, in the absence of restric- 
tions express or implied, as having the 
same general and extensive applica- 
tion as the statutes to which it is an 


amendment. Chase vy, U. S., 7 App.D. 
C. 149. (2) An act being limited to. 
certain localities, one amendatory 


thereof, can have no wider scope, un- 
less it is expressly so provided. WU. 
Sev. 1 Crawtord,; 417. DiGk W3i9. (3) 
When the words “original code’ were 
used inthe title to a bill providing for 
the amendment and repeal of a section 
of the general law relating to crimes, 
they must be construed as referring to 
the code then in force and not to a 
former code that had been superseded, 
Richards v. State, 91 N.W. 878, 65 Neb. 
808. (4) Bach amendment applies 
to the statute as it exists at the time 
the amendment takes effect. State v. 
Partridge, 45 N.W. 290, 29 Neb. 158. 


[e] A general reference in one 
statute to another antecedent act em- 
braces also its amendments because 
these must be construed together with 
the original. U.S. v. Woolsey, 28 F. 
Cas.No. 16,763. 


99. Ark.—Grady Drainage Dist. v. 
Free, 10 S.W.(2d) 854, 178 Ark. 346; 
McIntosh v. Little Rock, 252 S.W. 605,. 
159 Ark, 607. 


Mass.—Fitzgerald y. Lewis, 41 N.E. 
687, 164 Mass. 495. 


Mo.—Grimes y. Reynolds, 83 S.W. 
1132, 184 Mo. 679 [aff 68 S.W. 588, 94 
Mo.App. 576]. 


N.J.—Vreeland vy. Pierson, 57 A. 151,. 
70 N.J.Law 508; Farrell v. State, 24 
A. 725, 54 N.J.Law 421. 


Va.—Christian yv. Taylor, 
904, 96 Va. 503. 


1. U.S, v. Wong Kim Ark, 18 S.Ct. 
456, 169 U.S. 649, 42 L.Ed. 890 [aff 


31 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


later independent statute amends a former statute 
by implication.? The provisions of the amendatory 
and amended acts are to be harmonized, if possible, 
so as to give effect to each, and leave no clause of 
either inoperative;? and where an amendment is 
subject to two constructions, either of which is 
warranted by its language, that is to be preferred 
which best harmonizes with the act amended.* But 
if there is an irreconcilable conflict, the amendatory 
act will control, as being the latest expression of 
the legislature;> and where the specifications, in 
the introductory part of an amendatory act, of the 
changes made in the original act, are absolutely 
irreconcilable with that part which contains a re- 
cital of the act as amended, the latter will generally 
be taken as representing the legislative intent.* The 
old law should be considered, the evils arising under 
it, and the remedy provided by the amendment, and 
that construction of the amended act should be 
adopted which will best repress the evils and ad- 
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vance the remedy,’ and in determining the mischief 
designed to be remedied, the court can take into 
consideration the social and economic conditions 
existing when the amendment was made.* It will 
not be presumed that the legislature intended to 
withdraw long established principles of law by an 
amendment, unless such intent clearly appears.? 


In the absence of an exception or saving clause2° 
in an amendatory act, the strong presumption is 
that the legislature intended to make none.11 


Construction of particular words. Words used 
in the original act will be presumed to be used in 
the same sense in the amendment.!? 


Judicial gnd executive construction of amended 
act. In arriving at the legislative intent, the lan- 
guage of an amendment must be construed in the 
light of previous decisions by courts of last resort 
construing the original act,+® it being presumed 
that the legislature when adopting the amendment 


Tiehs 382. JU. Sa Vv. Jessup, 15: F. 790; 
State v. Hinton, 22 So. 617, 49 La.Ann. 
1354; State ex rel. Dean v. Daues, 14 
S.W.(2d) 990, 321 Mo. 1126 [quash- 
ing op (App.) 1 S.W.(2d) 235, op con- 
formed to (App.) 15 S.W.(2d) 1116]. 


a Coal: ete... R. Co: -v..Conley, -67 
S.E. 613, 67 W.Va. 129. 


3. U.S.—Yuengling v. Schile, 12 F. 
97, 20 Blatchf. 452. 


Cal.—Smith v. Board of Trustees of 
Barnes City, 245 P. 173, 198 Cal. 301. 


Fla.—Harrell v. Harrell, 8 Fla. 46. 


Hawaii—uvU. S. v. Lee Sa Ku, 3 
Hawaii Fed. 262. 


Mich.—Atty.-Gen.  v. 
N.W. 927, 151 Mich. 81; 
Nall, 24 Mich. 275. 


Neb.—State v. Coupe, 136 N.W. 41, 
91 Neb. 463. 


N.J.—Van Riper v. Essex Public 
Road Bd., 38 N.J.Law 23. 


Or.—Zelig v. Blue Point Oyster Co., 
104 P. 198, 54 Or. 543; State v. Fisher, 
SSP eay tee, De LOL was. 


Tex.—Yett v. Cook, 281 S.W. 837, 
115 Tex. 205 [rev (Civ.App.) 274 S.W. 
196] (holding that effect must be giv- 
en to amended law in manner consist- 
ent with amendment); Shipley v. 
Floydada Independent School Dist., 
(Commn.App.) 250 S.W. 159 [aff (Civ. 
App.) 238 S.W. 1026]. 


W.Va.—Coal & Coke Ry. Co. v. Con- 
ley, 67.S.E. 613, 67 W.Va. 129. 


[a]. No portion of either act should 
be declared inoperative if it can be 
sustained without wresting words 
from their appropriate meaning. 
Harrell v. Harrell, 8 Fla. 46 


4 Yuengling v. Schile, 12 F. 97, 20 
Blatchf. 452; Griffin’s Case, 11 F.Cas. 
No. 5,815, Chase 364, 25 Tex.Suppl. 
623; Atty.-Gen. v. Lewis, 114 N.W. 
927, 151 Mich. 81; Ex p. Klune, 240 
BP. 286, 74 Mont. 332; Van Riper v. 
Essex Public Road Bd., 38 N.J.Law 23. 


5. State v. Burr, 113 N.W. 705,' 16 
N.D. 581; State v. Anderson, 211 N.W. 
938, 191 Wis. 538; Kelly v. Ander- 
Son, 264 PP. 1033,.38 Wyo. 97; U.S. 
Fidelity & Guaranty Co. v. Anderson, 
264 P. 1030, 38 Wyo. 88. 


[a] Amendment in course of pas- 
sage.—A provision inserted by way of 
amendment to the act in the course 
of its passage will prevail over an- 
other provision of the act in conflict 
therewith. State v. Burr, 113 N.W. 
705, 16 N.D. 581. , 


6. Gilbert v. Georgia R., etc., Co., 


Lewis, 114 
Conrad v. 


30 S.E. 678, 104 Ga. 412; Howard v. 
Bangor, etc., R. Co., 29 A. 1101, 86 Me. 
387; Loper v. State, 84 N.W. 650, 82 
Minn. 71. 


[a] Intention of legislature.— 
While, in amending statutes, it is 
proper to embrace in the first part of 
the amending act, as declaratory of 
the intention of the general assembly, 
what is to be the character of the 
amendment, still this part of the stat- 
ute, which is merely declaratory of 
the legislative intention, is not to be 
looked to as the final determination of 
the general assembly. When a stat- 
ute or a section of the code to be 
amended is recited in the statute in 
its-amended shape, and it is in ex- 
press terms declared therein that, 
when amended, the old law shall read 
in a certain way, this declaration by 
the general assembly, being the last 
expression of its intention as to what 
shall be the law of the state, abso- 
lutely controls where any _ conflict 
arises as to matter contained in this 
declaration of what the law shall be 
and what is set forth in the first part 
of the amending statute as declara- 
tory of the legislative intention. If 
the declaratory part, which recites 
that certain amendments are to be 
made, is entirely omitted from the 
recital as to how the statute shall 
read when amended it is to be pre- 
sumed that it was the intention of,the 
general assembly to omit from the 
new law that part of the amending 
statute which was not carried into 
the new law as recited in the statute, 
and that the failure to strike from the 
declaratory part of the law so much 
of it as was not to be embraced in the 
new law was by mistake or inadver- 
tence. Gilbert v. Georgia R., etc., Co., 
30 S.E. 673, 104 Ga. 412. 


7. Ark.—State v. Kansas City & 
Memphis Ry. & Bridge Co., 174 S.W. 
248,117 Ark. 606: 


Del.—Winter v. Hindin, 136 A. 280, 
33 Del. 294. 


I1l.—Peo.-v.. Greer, 43 Ill. 213; Maus 
v. Logansport, etc., R. Co., 27 Ill. 77; 
Miner vy. Stafford, 239 Ill.App. 346; 
Peavler v. City of Mt. Vernon, 158 
Ill.App. 610. 


Mich.—Peo. v. Gould, 211 N.W. 346, 
237 Mich. 156. 


Mo.—Armor vy. Lewis, 161 S.W. 251, 
252 Mo. 568; State ex rel. Law & 
Credit Co. v. Thomas, 220 S.W. 702, 
203 Mo.App. 452; Gum v. St. Louis & 
S. F. Ry. Co., (App.) 198 S.W. 494. 


Mont.—State v. Board of Com’rs of 
Cascade County, 296 P. 1; State v. 
Hays, 282 P. 32, 86 Mont. 58, 65 [quot 


Cyc]. 


Neb.—Union Pac. R. Co. v. 
150 N.W. 259, 97 Neb. 436; Campbell 
v. Youngson, 114 N.W. 415, 80 Neb. 
322 [aff 118/N.W. 1053, 82 Neb. 743]. 


N.C.—Williamson Real Hstate Co. 
v. Sasser, 103 S.E. 73, 179 N.C-497, 
499 [eit Cyc]. 


Ohio.—State v. Spiegel, 109 N.E. 
5238, 91 OhioSt.. 13; Ohio Electric R. 
Co. v. Haggerty, 32 OhioC.A. 145, 148 
| [quot Cyc]. 


Pa.—West v. Lysle, 153 A. 131, 302 
Pa, 147. 


R.I.—State v. Cantara, 148 A. 415, 
50 R.I. 440. 


Wash.—In re Hichler’s Estate, 173 
P. 435, 102 Wash. 497. 


Wis.—State v. Superior Court of 
Douglas County, 186 N.W. 748, 176 
Wis.269.  , 


Can.—Williams v. Box, 44 Can.S.C. 
1 [rev 19 Man. 560]. 


[a] A liberal construction should 
be given amendment supplying omis= 
sions, defects, or imperfections in 
previously existing law in order that 
remedy provided may be advanced and 
mischief against which amendment 
directed may be suppressed. Peo. v. 
Gould, 211 N.W. 346, 237 Mich. 156. 


8. Miner v. Stafford, 239 Ill.App. 
346; State v. Board of Com’rs of Cas- 
cade County, (Mont.) 296 P. 1. 


9. Winter v. Hindin, 136 A. 280, 33 
Del. 294. 


10. See supra §§ 643, 644. 


11. Peo. v. Hagan, 247 NuY.S, 374; 
138 Misc. 771. 


12. Robbins v. Omnibus R. Co., 32 
Cal. 472; American Surety Co. of New 
York v. Axtell Co., (Tex.Commn.App.) 
386 S.W.(2d) 715 [answers to certi- 
fied questions conformed to (Civ. 
App.) 388 S.W.(2d) 1110]; State v. 
Tobin, 226 P. 681, 81 Wyo. 355. 


13. U.S.—In re Frost, 9 F.(2d) 128 
[rev on another ground 12 F.(2d) 1]. 


Cal.—Hoffman v. McNamara, 282 P. 
990, 102 Cal.App. 280. 


Ill.—FPeo. y. Illinois Cent. R. Co., 
145 N.B. 731, 314 Ill. 3738; McGann v. 
Peo., 62 N.E. 941, 194 Ill. 526 [rev 97 
Ill. App. 587]. 


Ind.—State v. Dorsey, 78 N.H. 843, 
167 Ind. 199. : 


Ky.—Greene vy. Louisville Ry. Co., 
211 S.W. 418,.184 Ky. 90. 


Me.—Webber v. Granville Chase 
Co., 103 A. 18, 117 Me. 150 
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had in mind such judicial construction;1* and the 
construction placed on the language of the original 
act must be adhered to after an amendment thereof 
which does not in any way change the particular 
So where there has been an executive 
construction of the original act, the amendatory act 
should be given the same construction, unless there 
has been a substantial change in the phraseology.*® 
But if, after a statute has.been interpreted, the leg- 
islature makes radical changes in phraseology, an 
intention is thereby shown to establish a rule dif- 
ferent from that announced by the court.** 


[§ 646] (2) Construction in Favor of Validity.'® 
If possible an amendment will be so construed as 
to uphold its constitutionality rather than to ren- 


language.?® 


Mich.—McEvoy  v. Sa Ste. 


ulte 
Marie, 98 N.W. 1006, 136 Mich. 172. 


Mo.—Stover Bank v. Welpman, 19 
S.W.(2d) 740, 323 Mo. 234 [transf 
from court of ‘appeals (App.) 284 S.W. 
177]; State ex, rel. Dean v. Daues, 14 
S.W.(2d) rae 321 Mo. 1126 [quashing 
op (App.) 1 S.W.(2d) 235, op con- 
formed to (App.) 15 S.W.(2d) 1116]. 


N.Y.—In re Cole’s Est., 138 N.E. 7338, 
236 N.Y. 48. 


Ohio.—Spitzer v. Stillings, 142 N.E. 
365, 109 OhioSt. 297. 


Tex.—International Travelers’ 
Ass’n v. Bettis, 35 S.W.(2d) 1040 [rev 
(Civ.App.) 38 S.W.(2d) 478]; Texas 
Employers’ Ins. Ass’n v. City of Ty- 
ler, (Civ.App.). 283 S.W. 929 [rev 
(Commn.App.) 288 S.W. 409]. 


Va.—Williams’ Adm’r v. Dean, 131 
S.B. 1, 144 Va. 831. 

[a] Where statute was many 
times construed by court, and the leg- 
islature thereafter amended it, the 
construction placed thereon becomes 
part of statutory law. International 
Travelers’ Ass’n v. Bettis, (Tex.) 35 
S.W.(2d) 1040 [rev (Civ: App.) 3 S.W. 
(2d) 478}. 


Judicial construction of statutes 
generally see supra §§ 613-614. 


14. Cal—Hoffman v. McNamara, 
282 P. 990, 102 Cal.App. 280. 


Til.—Peo. v. Illinois Cent. R. Co., 
145 N.E. 731, 314 Ill. 373. 


Me.—Webber v. Granville Chase 
Co., 103 A. 18, 117 Me. 150. 


Mo.—Stover Bank v. Welpman, 19 
S.W.(2d) 740, 323 Mo. 234 [transt 
(App.) 284 S'w. 177]; State ex rel. 
Dean v. Daues, 14 S.W.(2d) 990, 321 
Mo. 1126 [quashing (App.) 1 S.W.(2d) 
Gee to (App.) 15 S.W.(2d) 


N.Y.—In re Cole’s Estate, 138 N.E. 
738, 285 N.Y. 48. 
hio.—Spitzer v. Stillings, 142 N.E. 
365, 109 OhioSt. 297. 
Pa.—Lower Merion Tp. School Dist. 


v. George H. Evans, Inc., 145 A. 288, 
295 Pa. 280. 


Tex.—Williams v. State, 225 S.Ww. 


177, 88 Tex.Cr. 87. ; 

15. Peo. v. Wabash Ry. Co., 145 
N.B. 724, 314 Ill. 432. 

16. U. S. v. Payne, 30 F.(2d) 960. 


Executive construction of statutes 
generally see supra §§ 609-611. 


17. Edwards v. Lewis and Clark 
County, 165 P. 297, 58 Mont. 359. 


18. Generally see Constitutional 
» Law § 220. 


19. U.S.—Dakota County School 
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language used. 


ment.7* 


Dist. No. 11 v. Chapman, 152 F. 887, 
82. C.CAS 35 “feertizden 27 “SiCtiy i972, 
205 U.S. 545, 51 L.Hd. 923]. 


Ark.—State v. Corbett, 32 S.W. 686, 
61 Ark. 226. 


Cal.—In re Campbell, 77 P. 674, 143 
Cal. 623 [aff 26 S.Ct. 182, 200 U.S. 87, 
50 L.Ed. 882]; Deyoe v. Mendocino 
County Super. Ct., 74 P. 28, 140 Cal. 
476, 98 Am.S.R. 73; Ex p. Liddell, 29 
Py Zoden oe Gal: 160.0- 


Fla.—State v. Duval County, 3 So. 
3, 23 Fla. 483. 


Ky.—Joyce v. Woods, 78 Ky. 386. 


Mich.—Pioneer Fuel Co. v. Molloy, 
91 N.W. 750, 131 Mich. 465. 


Mont.—In re Terrett, 86 P. 266, 34 
Mont. 325. 


N.Y.—Matter of Wallace, ie N.Y.S. 
445, 36 Misc. 1. 


Tenn.—Caruthers v. Lake County 
Mfg. Co., 263 S.W. 793, 150 Tenn. 269. 


Tex.—Kimberly v. Morris, 31 S.W. 
809, 10 Tex.Civ.App. 592. 


7 20: oState-w? Baeys 61 N.E. 730,157 
Ind, 324, 59 L.R.A. 435. 


21. U.S.—wNorthern Pac. Eipeess 
cei v. Metscham, 90 2s 80, 32. C.C.A. 


Ala.—Harper v. - State, 19. *So. 857, 
109 Ala. 28. 


Fla.—Saunders v. Pensacola Provi- 
pie Municipality, 4 So. 801, 24 Fla. 
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Ga.—Dowda v. State, 74 Ga. 12. 


Tll_—Patton v. Peo., 82 N.E. 386, 
229 Ill. 512 [foll sub nom. Peo. v. 
Haire, 83 N.E. 133, 281 Ill. 153]. 


Ind.—Citizens’ St. R. Co. v. Haugh, 
41 N.E. 533, 142 Ind. 254; Ray v. Jef- 
fersonville, 90 Ind. 567; Clare v. 
State, 68 Ind. 17. 


Ky.—Com. v. Casteel, 


Minn.—Winona_ v. 
Minn. 61. 


N.C.—State v. Woolard, 25 S.E. 719, 
ELGIN Gee arn 


ee ee v. McCracken, 42 Tex. 


Wash.—State v. Parmenter, 96 P. 
1047, 50 Wash. 164, 19 L.R.A.N.S. 707. 


Wis.—Penberthy v. Lee, 8 N.W. 116, 
51 Wis., 261; Madison, etce., Plank 
Road Co. v. Reynolds, 3 Wis. 287. 


Wyo.—Hollibaugh v. Hehn, 79 P. 
1044, 13 Wyo. 269. 


22. Murphy v. Salem, 87 P. 532, 49 
Or. 54. 


23. As legislative construction of 
original act see supra § 612. 


24. Cal.—Donlon vy. Jewell, 


4, Ky.L, 623. 
Whipple, 24 


26 P. 


der it unconstitutional,1® and amendatory statutes 
like other writings are ‘not to be overthrown on ac- 
count of grammatical construction,’° or error 
or omissions?” therein, if the intention of the leg- 
islative assembly can be collected from the entire 


eet 


[§ 647] (3) Operation and Effect of Amend- 
An amended act is ordinarily to be con- 
strued as if the original statute had been repealed, 

and a new and independent act in the amended. form 
had been adopted in its stead;?* or, 
stated by the courts, so far as regards any action- 
after the adoption of the amendment, as if the stat- 
ute had been originally enacted in its amended 
form.?® The amendment becomes a part of the orig- 


as frequently 


370, 88 Cal. 530; Reed Orchard Co. v. 
Superior Court in and for Yolo Coun- 
ty, 128 P. 9, 18, 19 Cal.App. 648. 


Colo.—Dimpfel v. Beam, 91 P. 1107, 
41. Colo: 25. 


Iowa.—New York Life Ins. Co. vy. 
Burbank, 216 N.W. 742, 745 [cit Cyc]; 
McGuire v. Chicago, ete., R. Co., 108 
N.W. 902, 131 Iowa 340. 


Mass.—Wheelwright v. Trefry, 127 
N.E. 523, 235 Mass. 584; Merrill v. 
Paige, 118 N.E. 862, 229 Mass. 511. 


Mich.—Peo. v. Michigan Cent. R. 
Co., 108 N.W. 772, 145 Mich. 140. 


Mo.—Kamerick vw. Castleman, 
Mo.App. 587. 


Neb.—Campbell v. Youngson, 114 
N.W. 415, 80 Neb. 322 [aff reh 118 
N.W. 1053, 82 Neb. 743]. 


N.M.—Cortesy vy. Territory, 
504, 7 N.M. 89. 


N.Y.—Blake v. Griswold, 80 N.Y. 
631; Bonnell v. Griswold, 80 N.Y. 128 
[aff 1 Hun 332]. 


Ohio.—State v. Spiegel, 109 N.E. 
523, 91 OhioSt. 18; McKibben v. Les- 
ter, 9 OhioSt. 627. 


Tex.—American Surety Co. of New 
York v. Axtell Co., (Commn.App.) 36 
S.W.(2d) 715 [answers to certified 
questions conformed to (Civ.App.)°38 
S.W.(2d) 1110, and quot Cyc]. 


Eng.—Michell v. Brown, 1 E.&E. 
267, 102 E.C.L. 267, 120 Reprint 909. 


Repeal by beset at acts see su- 
pra & 526-52 


25. Boers, S. v. La Franca, 51 S. 
Ct. 278, 282 U.S. 568, 75 L.HWd. 551 [aff 
37 ¥F:(2d) 269 (rev 26 F.(2d) 706)]; 
Blair v. Chicago, 26 S.Ct. 427, 201 U.S. 
400, 50 L.Ed. 801; Balanced Rock 
Scenic Attractions v. Town of Mani- 
tou, 38 F.(2d) 28 [cert den 50 S.Ct. 
463, 281 U.S. 764, 74 L.Md. 1172]; Lud- 
ington Wins 15 GReL453: 


Alaska.—Terr, v. P. E. Harris & Co., 
7 Alaska 430. = 


Del.—Myers v., Fortunato, 116 A. 
623, 13 Del.Ch. 148. 


Tit.—Peo. Vv. Boykin, 181 Neeh P3se 
a Ill. 11; Holbrook v. Nichol, 36 Tl. 


Ind.—Stiers v. Mundy, 92 N.E. 374, 
174 Ind. 651 [rev (App.) 89 N.B. 959]: 
State v. Adams Express Co., 85 N.E. 
337, 966, 171 Ind. 138, 19 L.R.A.N'S. 
933 Cain v. Allen, 79 NE. 201, 896, 168 
Ind. 8; State v. Bock, 79 N.E. 493, 167 
Ind. 559; Russell v. State, 68 N.E 
1019, 161 Ina. 481; Quality Clothes 
Shop v. Keeney, 106 N.B. 541, 57 Ind. 
App. 500; Ulman v. Thompson, 106 
N.E. 611, 57 Ind.App. 126. 


Mo. AT Agee v. New York L. f 
Co., 90 Mo.App. 482. ' gi 
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§ 647]. 


inal statute as if it had always been contained 
therein,?® unless such amendment involves the ab- 
rogation of contractual relations between the state 
Where an amendment leaves certain 
portions of the original act unchanged, such por- 
tions are continued in force,?* with the same mean- 
ing and effect they had before the amendment.?° 
So where an amendatory act provides that an exist- 
ing statute shall be amended to read as recited in 
the amendatory act, such portions of the existing 
law as are retained, either literally or substantially, 
are regarded as a continuation of the existing law, 
Where an amend- 
ment preserves a portion of a section of the code 
of civil procedure unaltered but adds new matter 
to the section, it is equivalent to an independent 
portion of the statute embodying the new matter. 


Reference to or designation of amended provision. 


and others.?7 


and not as a new enactment.®° 


Neb.—State v. Hevelone, 139 N.W. 
636, 92 Neb. 748. 


N.J.—Farrell v. State, 24 A. 725, 54 
N.J.Law 421. 


Pa.—Com. v. 
960. 


Tenn.—Stonega Coke & Coal Co. v. 
Southern Steel Co., 131 S.W. 988, 123 
Tenn. 428, 31 L.R.A.N.S. 278. 


Tex.—American Surety Co. v. Ax- 
tell Co., (Commn.App.) 36 S.W.(2qd) 
715 [answers to certified questions 
conformed to (Civ.App.) 38 S.W.(2d) 
1110, and quot Cyc]. 


W.Va.—State v. Sine, 114 S.E. 150, 
91 W.Va. 608; State v. Vendetta, 103 
S.E. 53, 86 W.Va. 186. 


26. Commonwealth We Howes, 
(Mass.) 169 N.E. 806; Ex parte Car- 
rillo, 158 P. 800, 22 N.M. 149; State v. 
Moon, 100 S.E. 614, 178 N.C. 715. 


O’Brien, 21 Pa.Dist. 


27. Commonwealth v. Howes, 
(Mass.) 169 N.E. 806. 
28s. Huff v. Fetch, 143 N.E.. 705, 


194 Ind. 570; Thompson v. Mossburg, 
139 N.E. 307, 141 N.E. 241, 193 Ind. 
56; Worcester County Nat. Bank v. 
Commissioner of Corporations and 
Taxation, (Mass.) 175 N.B. 726; State 
ex rel. Dean v. Daues, 14 S.W.(2d) 990, 
321 Mo. 1126 [quashing (App.) 1 S.W. 
(2d) 235, and op conformed to 15 S.W. 
(2d) 1116]; Whipple v. Christian, 80 
N.Y. 523 [aff 15 Hun 321]; Peo. v. Mc- 
Fall, 158 N.Y.S. 974. 


[a] Amendment amounts to legis- 
lative declaration that except as 
amended the original act is in force. 
Whipple v. Christian, 80 N.Y. 523 [aff 
15 Hun 321]; Bonnell v. Griswold, 
SOINGY. (128) [afl 1 Hun: 332));).Peo. v. 
Jefferson County Canvassers, 28 N.Y. 
S. 871, 77 Hun 372. 


[b] Presumption is that legisla- 
ture intended unamended portions of 
statute to remain operative and effec- 
tive as before amendment. State ex 
rel. Dean v. Daues, 14 S.W.(2d) 990, 
321 Mo. 1126 [quashing (App.) 1 S.W. 
(2d) 235, and op conformed to 15 S.W. 
(2d) 1116]. 


29. Huff v. Fetch, 143 N.E. 705, 194 
Ind. 570; Thompson v. Mossburg, 139 
N.E. 307, 141 N.E. 241, 193 Ind. 566. 


30. City of Chicago v. Foley, 167 
N.E. 779, 335 Ill. 584; Peo. v. Shader, 
157 N.F. 225, 326 Ill. 145; Peo. v. New 
York, C. & St. L. R. Co., 147 N.E. 494, 
316 Ill. 452; Peo. v. Lloyd, 136 N.E. 
505, 304 Ill. 23; Baylis v. Van Nos- 
trand, 162 N.Y.S. 831, 176 App.Div. 
396. A 

81. Homnyack v. Prudential Ins. 
Co., 87 N.E. 769, 194 N.Y. 456. 


STATUTES 


32. Pottawatomie County v. Alex- 
ander, 172 P. 436, 68 Okl. 126; Quinn 
v. State, (Okl:Cr.) 278 P. 409. 


833. Healey v. Wheeler, 72 A. 753, 
15 N.A 214, 


34. State v. Candelaria, 215 P. 816, 
28 N.M. 573. 


S55 UL. USS. Vs 
Co., 230 F. 270. 


Cal.—Peo. v. Weitzel, 255 P. 792, 201 
Gal a116,52 “AVL R. 811s Peo. Vv. King; 
28 Cal. 265; Lundquist v. Lundstrom, 
270 P. 696, 94 Cal.App. 109. 


Colo.—Peo. v. City and County of 
Denver, 272 P. 629, 84 Colo. 576. 


Conn.—City of Stamford v. Town of 
Stamford, 141 A. 891, 107 Conn. 596. 


Fla.—Atlantie Coast Line R. Co. v. 
Amos, 115 So. 315, 94 Fla. 588; State 
e ate 84 So. 61, 74, 79 Fla. 290 [cit 

ye]. 


Ill.— Toledo, ete., R. Co. v. Ander- 
son, 48 Ill.App. 130. 


Ky.—Eversole v. Hversole, 185 S.W. 
487, 169 Ky. 793, L.R.A.1916E 593. 


Minn.—State v. District Court of 
Ramsey County, 158 N.W. 798, 1384 
Minn. 131. 


Mont.—Nichols v. School Dist. No. 
3 of Ravalli* County, 287 P. 624, 87 
Mont. 181, 186 [cit Cyc]; State v. 
Hays, 282 P. 32, 86 Mont. 58, 65 [quot 
Cyc]; State v. Wibaux County Bank 
of Wibaux, 281 P. 341, 85 Mont. 532, 
540 [cert den sub nom. American 
Surety Co. of New York v. Mullen- 
dore, 50 S.Ct. 239, 281 U.S. 725, 74 L. 
Ed. 1142, and cit Cyc]; McLean v. 
Moran, 99 P. 836, 38 Mont. 298. 


N.J.—United New Jersey R., etc., 
Co. v. Parker, 69 A. 239, 75 N.J.Law 
771 [mod 67 A. 672, 75 N.J.Law 120]. 


N.Y.—Mabie v. Fuller, 174 N.E. 450, 
255 N.Y. 194; Lichtenstein v. Gross- 
man Const. Corporation, 225 N.Y.S. 
118, 221 App.Div. 527 [mod 162 N.E. 
292, 248 N.Y. 390]; Peo. v. Snedecor, 
102 N.Y.S. 352, 117 App.Div. 909; Peo. 
v. Weinstock, 102 N.Y.S. 349, 117 App. 
Div. 168 [rev on other grounds 86 N.E. 
547, 193 N.Y. 481]; Peo. ex rel. Barnes 
vy. Warden of Workhouse, 215 N.Y.S. 
110, 127 Mise, 224. 


Ohio.—Ohio Electric R. Co. v. Hag- 
gerty, 32 OhioC.A. 145, 148 [quot Cyc]. 


Or.—Rieger v. Harrington; 203 P. 
576, 102 Or. 603; Malloy v. Marshall- 
Wells Hardware Co., 173 P. 267, 175 P. 
659, 176 P. 589, 90 Or. 303; State v. 
Wright, 12 P. 708, 14 Or. 365. 


Tex.—American Surety Co. of New 
York v, Axtell Co., (Commn. App.) 
36 S.W.(2d) 715 [answers to certified 
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An act to amend a particular section in a general 
law is limited in its scope to the subject matter 
proposed to be amended.?? 
ports to amend a designated clause of an existing 
statute, it will be presumed that such clause is the 
only one to which the legislature intended the 
amendment to apply.?? 
of a former statute, both in the title and body of 
an amendatory statute, may not be disregarded in 
construing the later act.*4 


Presumption of intent to change law. 
presumed that the legislature, in adopting the 
amendment, intended to make some change in the 
existing law, and therefore the courts will endeav- 
or to give some effect to the amendment.®® 
change of phraseology from that of the original act 
will raise the presumption that a change of mean- 
ing was also intended,?® as where material words 


So where a statute pur- 


A misreference to a section 


It will be 


So a 


questions conformed to (Civ.App.) 38 
S.W.(2d) 1110, and quot Cye]; Floy- 
dada Independent Shool Dist. v. 
Shipley, (Civ.App.) 238 S.W. 1026 [aff 
250 S.W. 159]; McLaren v. State, 199 
S.W. 811, 82 Tex.Cr. 449. 


Vt.—Essex Storage Electric Co. v. 
Aeory Lumber* Go., 112A. -832),295 
pes yg 


Va.—Southern Ry. Co. v. U. S. Cas- 
ualty Co., 118 S.E, 266, 136 Va. 475. 


Can.—Williams v. Box, 44 Can.S.C. 
1 [rev 19 Man. 560]. 


“Mor Congress to change the word- 
ing of the statute without intending 
to change its effect would be worse 
than useless.” U.S. v. Southern Pac. 
Co., 230 E270, 275. 


[a] Rule applied.—(1) An amend- 
ment referring in terms to § 293 of 
the Practice Act will be construed as 
referring to § 296 of that act where 
that is the only section to which it 
can properly apply. Peo. v. King, 28 
Cal. 265. (2) Where one section of a 
statute requires certain things un- 
der pain of incurring penalties pro- 
vided in another section, a change in 
the penalties of the section referred 
to also operates to effect a change in 
those of the section in ‘which the 
reference is made. Toledo, ete. R. 
Co. v. Anderson, 48 Ill.App. 130. (3) 
Effect of each of several amendments 
to same statute is to be considered 
separately. United New Jersey R., 
ete., Co, v. Parker, 69 A. 239, 75 NiJ. 
ay 771 [mod 67 A. 672, 75 N.J.Law 
120]. 


Substitution of “may” for “shall” 
or vice versa see supra § 635. 


36 U.S.—U. S. v. Bashaw, 50 F. 
749, 1 C.C.A. 653 [rev on other 
grounds 14 S.Ct. 638, 152 U.S. 436, 38 
L.Ed. 505]. 


Cal.—Hoffman v. McNamara, 282 P. 
990, 102 Cal.App. 280. 


Colo.—Samples v. Board of Com’rs 
of Elbert County, 286 P. 2738, 87 Colo. 
227. 

Ind.—State v. Beal, 113 N.E. 225, 
185 Ind. 192; Dailey v. Pugh, 131 N.E. 
836, 83 Ind.App. 431. 


Mont.—Nichols v. School Dist. No. 
3 of Ravalli County, 287 P. 624, 87 
Mont. 181; State v. Brannon, 283 P. 
202, 86 Mont. 200, 67 A.L.R. 1020; 
State v. Wibaux County Bank, 281 P. 
341, 85 Mont. 532, 540 [cert den 50 
S.Ct. 239, 281 U.S. 725, 74 L.Ed. 1142, 
and cit Cyc]; Edwards v. Lewis & 
Clark County, 165 P. 297, 165 Mont. 
359. 


Neb.—Barker y. Potter, 75 N.W. 57, 
55 Neb. 25. 


. 
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contained in the original act-are omitted from the 
amendatory act;?7 but no change is affected by the 
omission of provisions that are merely declaratory 
of the common law.?8 While the presumption of an 
intent to change the law is fairly strong in the case 
of an isolated, independent amendment,*® it is of 
little force in the case of amendments adopted in 
a general revision or codification of the laws,*° as 
in such ease the change of phraseology may be due 
to a rearrangement of the statutes or to a desire 
to improve the style.4! The presumption of an 
intention to change the law falls when its indulgence 
would violate a constitutional provision*? or the 
intention of the legislature,t* or when the amend- 
ment is made to express more clearly the original 
legislative intent;** and while a radical change in 
the phraseology of the statute amended is generally 
to be regarded as a legislative declaration that the 
law so amended did not as originally framed em- 
brace the amended provision,*® an amendment mak- 
ing a statute directly applicable to a particular case 
is not a conclusive admission by the legislature 


41. 
42. 


N.Y.—Peo. v. Wemple, 29 N.E. 808, 
TQ9 IN. Ye O40, 04 RAL 7085) (Peo. ive 
Sayles, 53 N.Y.S. 67, 32 App.Div. Os 


Ohio.—Board of Education of Put- 
nam County v. Board of Education of 
Hartsburg Rural Special School Dist. 


297 BP. 498. 


STATUTES 


See infra § 648. 


School Dist. No. 18 of Pondera 
County v. Pondera County, 


43. School Dist. No. 18 of Pondera 
County v. Pondera County, 


[§§ 647-648 


that the statute did not originally cover such a 
case,*® nor does the fact that the legislature amend- 
ed a statute to incorporate in detail and in specific 
terms the meaning it had already been construed 
to have show that it formerly had no such mean- 
ing.47 The existing law is not presumed to be 
changed further than expressly declared in the 
amendatory act,*S or necessarily implied from the: 
language used. 4b 


General and special provisions. General provi- 
sions in an amendatory act are not ordinarily con- 
strued as affecting specific provisions of the orig- 
inal’ aet,°2s*.5 


[§ 648] b. Revisions and Codes*1—(1) In Gener- 
al. Courts should not unsettle the force of every 
change made in a plainly worded revision by in- 
quiring into the authority of the revisers to make 
such change.®2 So where the meaning of the lan- 
guage of a revision or code is plain and unambigu- 
ous, it must be construed without resort to the orig- 
inal statutes which have been brought into it;°? 


434, 148 Tenn. 423. 


Tex.—American Trust & Savings 


(Mont.) | Bank v. Cotton Finance & Trading 


Corporation, (Civ.App.). 10 S.W.(2d) 
186. 
supra; [a] Clause in statute will be given 


of Putnam County, 146 N.E. 812, 112 
OhioSt. 108; State v. Board of Educa- 
tion of Worthington Village School 
Dist. of Franklin County, 138 N.E. 
865, 105 OhioSt. 438; Board of Educa- 
tion of Hancock County v. Boehm, 131 
N.E. 812, 102 OhioSt. 292; State v. 
Board of Com’rs of Greene County, 
113 N.E. 831, 94 OhioSt. 296. 


Or.—Rieger v. Harrington, 
576, 102 Or. 603. 


Pa.—Commonwealth v. Lowe Coal 
Cov, 145A, 9163296 Pa. 359: 


Se pee re Dwyer, 207 N.W. 210, 49 
S.D, 350. 


- Musiaepeee Vv. 
811, 82 Tex.Cr. 449. 


Eng.—Hurlbatt v. Barnett, [1893] 
1 Q.B. 77. 


“The very fact that the prior act is 
amended demonstrates the intent to 
change the pre-existing law, and the 
presumption must be that it was in- 
tended to change the statute in all the 
particulars touching which we find 
a material change in the language of 
the act.” U.S. v. Bashaw, 50 F. 749, 
154, 1) CGA. 5653 .[rev..on other 
grounds 14 S.Ct. 638, 152 U.S. 486, 38 
L.Ed. 505]. 


37. San Marcos Baptist Academy v. 
Brittain, (Tex.Civ.App.) 292 S.W. 629; 
San Marcos Baptist Academy v. Bur- 
gess, (Tex.Civ.App.) 292 S.W. 626; 
Jessee v. De Shong, (Tex.Civ.App.) 
105 S.W. 1011. 


$8. Moss Point Lumber Co. v. Har- 
aio County, 42 So. 290, 878, 89 Miss. 
448, 


39. 


203 P. 


State, 199 S.W. 


Nichols v.' School Dist. 
of Ravalli County, 287 P. 624, 87 
Mont. 181, 186 [cit Cyc]; State v. 
‘Wibaux County Bank, 281 P. 341, 85 
Mont. 532, 540 [cert den 50 S.Ct. 239, 
281 U.S. 725, 74 L.Ha. 1142, and cit 
Cye]; Jessee v. Re Shong, (Tex. Civ. 
App.) 105 S.W. 101 


40. State v. Sian County Bank, 
281 P. 341, 85 Mont. 532, 540 [cert den 
50 S.Ct. 239, ole WS. | Tabs aombkoaL 
1142, and cit uel 9, Cortesy VesDerr., 
32 P. 504, 7 N.M. 89. 


No. 8 


State v. Hays, 282 P. 32, 86 Mont. 58. 


[a] Mere change in words of stat- 
ute will not be deemed a change of 
the law, unless it appears that such 
was the intention of the legislature. 
State v. Hays, 282 P. 32, 86 Mont. 58. 


44. Dailey v. Pugh, 131 N.E. 836, 
83 Ind.App. 431; School Dist. No. 18 
of Pondera County v. Pondera County, 
(Mont.) 297 P. 498. 


45. Peo. v. Feitner, 61 N.E. 1133, 
168 N.Y. 675 [aff 71 N.Y.S. 1144, 63 
App.Div. 614];, Matter of Miller, 18 
N.E. 139, 110 N.Y. 216; Peo. v. Daven- 
port, SOdsiNax. O14 [aft 25 Hun ae 
Livingston v. Livingston, 77 N.Y 
476, 74 App.Div. 261; Hirsh v. Sidon 
Furniture & Carpet. Co Lila Yeasts, 
51 Utah 558. 


[a] Tllustration.—As L. (1917) ¢ 
115, amended Comp. L. (1907) § 3351, 
so as to require service of notice in 
case a remittitur is sent down, legis- 
lative construction was that old stat- 
ute did not require notice. Hirsh v. 
Ogden Furniture & Carpet Co., 172 
P. 318, 51 Utah 558. 


Legislative construction by amend- 
ment generally see supra § 612. 


46. Rural Independent School Dist. 
No. 10 v. New Independent School 
Dist., 94 N.W. 284, 120 Iowa 119; 


School Dist. No. 18’of Pondera Coun- 
ty v. Pondera County, (Mont.) 297 P. 
498. 


47. Hambel v. Lowry, 174 S.W. 405, 
264 Mo. 168. 


48. Cal_—F ay v. District Court of 
Appeal, Second Appellate Dist., Divi- 
sion 2, 254 P. 896, 200 Cal. 522; Barber 
v. Palo Verde Mut. Water Co., 246 P. 
1044, 198 Cal. 649. 


it ebay eae v. Shubert, 111 N. 
829, 217 N.Y. 212, L.R.A.19168 248, 
a Cas.1916B 726; Rawn v. 14 Hast 


Sixtieth St. Hotel Corporation, 213 
N.Y.S. 333,126 Misc. 247. 
Pa.—Gratz v. Insurance Co. of 


North America, 
224, 


Tenn.—Snyder v. McEwen, 256 S.W. | 


127 A. 620, 282 Pa. 


no different meaning after amendment 
than before, if amendment relates to 
other matters, and was obviously de- 
signed not to affect meaning. Barber 
v. Palo Verde Mut. Water Co., 246 P. 
1044, 198 Cal. 649. 


49. Woollcott v. Shubert, 111 N.E. 
829; * 207 UN. Y., 2025) aR AT O16) Boa ge 
Ann.Cas.1916B 726; Rawn v. 14 East 
Sixtieth St. Hotel Corporation, 213 
N.Y.S. 3338, 126 Misc. 247. 


ag U. S. v. Hogan, 12 Ct.Cust.App. 
ue 


51. Cross references: 


Continuance or alteration of existing 
law see supra §§ 493-496. 


Repeal by revisions and codes see su- 
pra §§ 521-525. 


Retrospective operation of revisions 
and codes see infra § 721. 


Title, headings, and marginal notes to 
aid construction see supra § 599. 


52. Vela v. Per es (Tex.Civ. 
App.) 1 S.W.(2d) 67 


[a] While naar is to be consid- 
ered, and under certain conditions 
may be entitled to great weight, it is 
not by any means controlling, Pelle- 
tier v. O’Connell, 88 A. 55, 111 Me. 38, 
Ann.Cas.1915B 1074. 


53. U.S.—Hamilton vy. Rathbone, 
20 S.Ct. 155, 175 U.S. 414, 44 L. Wd. 219 
(holding that “if the language of the 
revision be plain upon its face, the 
person examining it ought to be able 
to rely upon it’); U.S. v. Bowen, 100 
U.S. 508, 25 L.Ed. 631, 15 Ct.Cl: 619 
(holding that the United States Re- 
vised Statutes must be accepted as 
the law on the subjects which they 
embrace as it existed Dec. 1, 1873); 
U. S. v. North American Commercial 
Co., 74 HY 145. [rev 18 S'Ct. S172 178 
U.S. 110, 438 L.Ed. 98]; U.S. v. Sixty= 
Five Terra Cotta Vases, 18 F. 508, 21 
Blatchf. 511; Merchants’ Nat. Bank 
of Baltimore vy. U.S.,) 42. Ct.Cl. 6° [att 
29'S.Ct, 693,214 U.S. 33, 53 L.Ed. 899]. 


Ky.—Trustees of Baptist Female 
College of Liberty Ass’n v. Barren 
County Board of Education, 228 S.W. 
19, 190°*Ky. 565; Broaddus vy. Broad- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


< 
a 
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§ 648] 


but wherever necessary to construe doubtful lan- 
guage in the revision, the original acts may be con- 
sulted to determine the meaning intended,** since 
it is presumed that no substantial change was in- 
In other words, reference may be had to 
_ antecedent legislation only to solve a doubt, not to 
So where the wording of a consoli- 
dating act is ambiguous, the court may look at pre- 
In construing a code 
or revision reference may be had to previous deci- 


tended.®® 
create one.*® 


vious acts in pari materia.*7 


dus, 10 Bush 299. 


Mass.—Bent v. 
Mass. 99. 


Ohio.—Marqua v. Martin, 141 N.E. 
654, 109 OhioSt. 56; State v. Williams, 
135 N.E. 651, 104 OhioSt. 232; Heck 
v. State, 9 N.E. 305, 44 OhioSt. 536. 


Tex.—City of Lubbock v. Magnolia 
Petroleum Co., (Commn.App.) 6 S.W. 
(2d) 80 [aff (Civ.App.) 291 S.W. 660]; 
McNeely v. State, 96 S.W. 1083, 50 
Tex.Cr. 279. 


Eng.—MacConnell v. Prill & Co., 
P9162 Cho Si. 


Ont.—Northern Crown Bank v. In- 
ternational Electric Co., 19 Ont.W.R. 
392, 24 Ont.L. 57, Ann.Cas.1912A 472, 
1@_ Ont. W.R. 561,22. OntL. 339. 


Austr.—Riddle v. The King, 12 
Austr.C.L.R. 622. 


[a] Rule applied.—Pen. Code 
(1895), art 794, making it an offense 
to break or pull down the fence of 
another without his consent, enacted 
in 1873, and containing a caption with 
reference to fences used for agricul- 
tural purposes, having been brought 
forward in the code without said cap- 
tion or any clause with reference to 
fences surrounding lands used for 
agricultural purposes, relates to all 
fences, and is not circumscribed to 
fences around land used for agricul- 
tural purposes. McNeely v. State, 96 
S.W. 1083, 50 Tex.Cr. 279. 


[b] Omissions or changes made 
frorn a former revision are to be con- 
sidered as done advisedly. Broaddus 
v. Broaddus, 10 Bush (Ky.) 299. 


, 54 U.S.—Viterbo v.- Friedlander, 
7 S.Ct. 962, 120 U.S. 707, 30 L.Ed. 776; 
Hamilton v. Kentucky Distilleries, 
etc., Co., 288 F. 326 [aff 274 F. 209]; 
Findlay v. United States, 225 F. 337, 
139 €.C.A. 207; Thomas v. U. S., 156 
WSO 1E. 84. CGA Ail tees Ae Nas. 
720; Schmidt v. U. S., 133 F. 257, 66 
G.c.A. 385; U.S. v. Dauphin, 20-F. 
625; Duncan v. U. S., 48 Ct.Cl. 488; 
Merchants’ Nat. Bank of Baltimore v. 
Wise 42 CLC 6 fafi 29 S:Ct.593) 214 
U.S. 33, 53 L.Ed. 899]. 


Ala.—State v. Gullatt, 118 So. 746 
[foll Smith v. Phenix City, 118 So. 748, 
218 Ala. 374]; State v. Smith, 66 So. 
61, 188 Ala. 432; Griffin v. Fowler, 81 
So. 426, 17 Ala.App. 44 [rev on another 
ground 82 So. 112, 203 Ala. 98]. And 
see Nicholson v. Mobile, ete., R. Co., 
49 Ala. 205 (holding that where the 
codifier was forbidden to change ‘‘the 
substance or meaning of any statute 
to be included therein,’ the original 
statute may be consulted and _ will 
control the language of the revision 
‘to the extent of any difference in 
meaning). 

Ga.—Comer vy. State, 29 S.E. 501, 
103 Ga. 69; Kent v. State, 38 S.E. 913, 
18 Ga.App. 30. 

Hawaii Pedro v. Hapai, 28 Hawaii 
744: Terr. v. Overbay, 23 Hawaii 91. 

Idaho.—Duncan v. Idaho County, 
245 P. 90, 42 Idaho 164; Libby v. Pel- 
ham, 166 P. 575, 30 Idaho 614. 


Ky.—tTrustees of Baptist Female 


Hubbardston, 138 


STATUTES 


College of Liberty Ass’n vy. Barren 
County Board of Education, 228 S.W. 
19; National Bank of the Republic v. 
Current, 134 S.W. 479, 142 Ky. 358. 


Me.—Taylor v. Caribou, 67 A’ 2, 102 
Me. 401, 10 Ann.Cas. 1080. 


Md.—Hooper v. Creager, 35 A. 967, 
ee 36 A. 359, 84 Md. 195, 35 L.R.A. 


Minn.—Becklin v. Becklin, 109 N.W. 
243, 99 Minn. 307; State v. Stroschein, 
109 N.W. 235, 99 Minn. 248. 


Mo.—Pierce City v. Hentschel, 210 
S.W. 31 [rev (App.) Pierce City v. 
Hentchel, 180 S.W. 1027]. 


N.J.—O’Hara vy. National Biscuit 
Co., 54 A. 241, 69 N.J.Law 198; In re 
Murphy, 23 N.J.Law 180. 


N.Y.—Peo. vy. Fanshawe, 32 N.E. 
1102, 187 N.Y. 68, 10 N.Y.Cr. 294; Peo. 
v. Stevens, 16 N.E. 53, 109 N.Y. 159. 


N.C.—Morgantown Mfg. & Trading 
Co. v. Anderson, 81 S.E. 418, 165 N.C. 
285, Ann.Cas.1916A 763; Rodgers, Mc- 
Cabe & Co. v. Bell, 72.S.E. 817, 156 
N,€.837 8: 


N.D.—State v. Prater, 189 N.W. 334, 
48 N.D, 1240. 


Ohio.—Heck y. State, 9 N.E. 305, 44 
OhioSt. 536. 


Tenn.—Fort v. Noe, 233 S.W. 
144 Tenn. 337. 


Tex.—Camden Fire Ins. Ass’n v. 
Harold E. Clayton & Co., 6 S.W.(2d) 
1029, 117 Tex. 414 [den error (Civ. 
App.) 298 S.W. 451]; Zurich General 
Accident & Fidelity Ins. Co. v. Walk- 
er, (Commn.App.) 35 S.W.(2d) 115 
[rev (Civ.App.) 21 S.W.(2d) 334]; 
Stevens v. State, 159 S.W. 505, 70 Tex. 
Cr. 565; Runnels v. State, 77 S.W. 458, 
45 Tex.Cr. 446 (holding that the court 
may look to the original act for aid 
in construing the language of the re- 
vision, but may not bring forward any 
portion of the original which has been 
omitted from the revision); Braun vy. 
State, 49 S.W. 620,/40 Tex.Cr. 236. 


516, 


Va.—Xippas v. Commonwealth, 126 
S.E. 207, 141 Va. 497. 


Eng.—Wallis v. Russell, 
Ir. 585. 


Austr.—Nolan v. Clifford, 1 Austr. 
€.L.R. 429. 


[a] Even though separated by 
codifiers or subsequent Legislature 
the court should look to all parts of 
legislative act as originally enacted. 
Ex p. Gore, 4 S.W.(2d) 38, 109 Tex,Cr. 
244. . 


[b] Definition of “Indian country” 
given in Act June 30, 1834, c 161 § 17, 
4 St. 731, giving this court jurisdic- 
tion in actions for property destroyed 
by Indians, was not carried into the 
revised statutes, but may be referred 
to in determining what must be re- 
garded as Indian country. Roy v. 
United States, 45 Ct.Cl. 177. 


[ec] Original statutes repealed by 
revision.—Original statutes, repealed 
by a subsequent law revising the 
whole subject matter, may be resorted 
to in aid of construction in a case of 
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sions of the courts on the statutes,>® and common 
law®® embodied in such code or revision. 
or revision as a whole should be construed with ref- 
erence to the system of jurisprudence to which it 
belongs,®® taking into consideration the history of 
legislation on the subject;°t but if reasonably clear, 
the court will not search the historical background.®? 
A code or revision should be construed liberally,*? 
and so as to promote the object of the legislature 


The code 


doubt. Klingensmith vy. Siegal, 224 


‘'N.W. 680, 57 N.D. 768. 


55. See supra §§ 493-496. 


56. Merchants’ Nat. Bank of Balti- 
more v. United States, 42 Ct.Cl. 6 [aff 
29 S.Ct. 598, 214 U.S. 38, 53 L.Ed. 899]; 
In re Cravens’ Estate, 225 N.W. 398, 
177 Minn. 437. 


57. Rex v. Abrahams, [1904] 2 K. 
B. 859. 


58. In re Budgett, [1894] 2 Ch. 557, 
63 L.J.Ch. 847. 


59. Calhoun v. Little, 32 S.E. 86, 
106 Ga. 336, 71 Am.S.R. 254, 43 L.R.A. 
630 (where a section of the code has 
been codified from a decision of the 
supreme court, it will be construed in 
the light of such decision, unless its 
language imperatively demands a dif- 
ferent construction); Robinson v. 
Canadian Pac.R.-Co., [1892] A.C. 481, 
61 L.J.P.C. 79; Bank of England v. 
Vagliano, [1891] A.C, 107, 55 J.P. 
676, 60 L.J.Q.B. 145. 


60. The Louis Olson, 57 F. 845, 6 
C.C.A. 608 [rev 52 F. 652]. 


[a] Statutory rule of construction. 
—Cal. Civ. Code, § 5, declaring that 
the provisions of the code, ‘‘so far as 
they are substantially the same as ex- 
isting statutes or the common law, 
must be construed as a continuation 
thereof, and not as new enactments,” 
referred to the existing common law, 
not ‘the law formerly prevailing, 
which had been abrogated by statute. 
The Louis Olson, 57 F. 845, 848, 6 
C.C.A. 608 [rev 52 F. 652]. 


61. Cal.—Grannis v. San Francisco 
Super. Ct., 79 P. 891, 146 Cal. 245, 106 
Am.S.R. 23. 


Conn.—Montville St. R. Co. v. New 
London Northern R. Co., 36 A. 811, 
68 Conn. 418. 


Hawaii.—tTerr. v. Overbay, 23 Ha- 
waii 91. 


Iowa.—Junkin v. Knapp, 217 N.W. 
834, 205 Iowa 184. 


Kan.—Chicago, R. I. & P. Ry. Co. v. 
Nichols, 287 P. 262, 130 Kan. 509. 


N.Y.—Peo. v. Clement, 127 N-Y.S. 
, 142 App.Div. 908 [aff 95 N.E. 1137, 
1. ONY. 592]; \In-irer, Ahlers; 127 
N.Y.S. 61, 141 App.Div. 891 [rev 124 
.Y.S. 1009, 69 Mise. 177, and aff 95 
N.1122, 201 N.Y. ‘592. 


[a] hus the court may look into 
contemporaneous and prior legisla- 
tion on the same subject, and the ex- 
ternal and historical facts and condi- 
tions which led to the enactment of 
the provisions under review. Grannis 
v. San Francisco Super. Ct., 79 P. 891, 
146 Cal. 245, 106 Am.S.R. 23. 


62. Shepherd v. F. J. Kress Box 
Co., (Va.) 153 S.E. 649. : 


63. Arthaud v. Griffin, 217 N.W. 
809, 205 Iowa 141 (statutory rule); 
Wakenva Coal Co. v. Johnson, 28 S.W. 
(2d) 787, 234 Ky. 558; State v. Dis- 
trict Court of Second Judicial Dist., 
99 P. 139, 38 Mont. 119; State v. Su- 
perior Court of Clallam County, 100 P. 
155, 52 Wash. 13. 
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in codifying or revising the law,*4 but not so lib- 
erally as to annul specific provisions thereof.°° The 
court should endeavor to ascertain the intent of 
the legislature at the time the different sections 
were enacted,*® and a construction which gives them 
a practical effect is preferred over that which leads 
The rule that what is not with- 
in the purpose or meaning, nor within the mischief 


to an absurdity.§7 


64. Cal.—Grannis v. San Francisco 1 95, ae ee 838; 


Super. Ct., 79 P. 891, 146 Cal. 245, 106 
Am.S.R. 23. 


Ilowa.—Arthaud v. Griffin, 217 N.W. 
809, 205 Iowa 141 (statutory rule). 


Ky.—Wakenva Coal Co. v. Johnson, 
28 S.W.(2d) 737, 234 Ky. 558; Dille- 
hay v. Hickey, 71 S.W. 1, 24 Ky.L. 
1220, 69 S.W. 1095, 24 Ky.L. 760. 


Mont.—State v. District Court of 
“Second Judicial Dist., 99 P. 139, 38 
Mont. 119. 


Wash.—State v. Clallam County Su- 
per. Ct., 100 P. 155, 52 Wash, 13 (hold- 
ing that the code should be construed 
so as to simplify practice). 


fa] Statutes in derogation of com- 
mon law.—(1) The common-law rule 
that statutes in derogation thereof are 
to be strictly construed does not ap- 
ply to the revision of the Kentucky 
statutes, which is to be liberally con- 
strued, with a view to promote its ob- 
ject. Dillehay v. Hickey, 71_S.W. 1, 
24 Ky.L. 1220, 69 S.W. 1095, 24 Ky.L. 
760. (2) Construction of statutes in 
derogation of common law generally 
see infra § 665. 


65. State v. District Court of Sec- 
ond Judicial Dist., 99 P. 139, 38 Mont. 
19. 


66. Ex p. Martinson, 262 P. 474, 
477, 87 Cal.App. 393. 


[a] Whole context of statute may 
be considered. Short v. Karnop, 
(Mont.) 275 P. 278. 


67. Ex p. Martinson, 262 P, 474, 87 
Cal.App. 393. 


68. See supra § 573. 


69. Froelich v. Swafford, 150 N.W. 
476, 898, 35 S.D. 35. 


70. Ala.—Jefferson County v. City 
of Birmingham, 129 So. 48, 221 Ala. 
476; O’Neal v. Robinson, 45 Ala. 526; 
Ex p. Ray, 45 Ala. 15. 


Ark.—Morgan Utilities v. Perry 
County, 37 S.W.(2d) 74. 


Cal.—Pacific Indemnity Co. v. My- 
ers, 296 P. 1084, 211 Cal. 635; Pareses 
v. California State Board of Prison 
Directors, 281 P. 394, 208 Cal. 353; 
Jacoby v. Wolff, 247 P. 195, 198 Cal. 
667; Merchants’ Nat. Bank of Los 
Angeles v. Continental Nat. Bank of 
Los Angeles, 277 P. 354, 98 Cal.App. 
528; Lynch v. Lynch, 230 P. 462, 69 
Cal.App. 66; Peo. v. Pryal, 147 P. 114, 
25 Cal.App. 779. 


Colo.—Colorado Investment & Real- 
ty Co. v. Riverview Drainage Dist., 
266 P. 501, 83 Colo. 468. 


Ga.—Wright v. State, 141 S.H. 903, 
166 Ga. 1. 


Til—Peo. v. Chicago & E. I. R. Co., 
133 N.B. 308, 300 Ill. 218. 


Ind.—Avery v. Vail, 108 N.E. 599, 
60 Ind.App. 99. 


Iowa.—Bigelow v. Saylor, 228 N.W. 
279; Hast Boyer Telephone Co. vy. In- 
corporated Town of Vail, 129 N.W, 
298, 1386 N.W. 120. 


Ky.—Wakenva Coal Co. v. Johnson, 
28 S.W.(2d) 737, 284 Ky. 558; Palm- 


STATUTES 


fect to each.7? 


Lanferman vy. Van- 
zile, 1 S.W. 1008, 150 Ky. 751, Ann. 
Cas.1914D 568. 


La.—Childers v. Johnson, 6 La.Ann. 
634, 


Miss.—Ferguson v. Monroe County, 
14 So. 81, 71 Miss. 524. 


Mo.—State ex rel. McClanahan v. 
Fel Witt, 142 S.W. 366, 160 Mo.App. 
304. 


Mont.—Barth v. Ely, 278 P. 1002, 85 
Mont. 310. 


N.Y.—Matter of Humfreville, 47 N. 
E. 1086, 154 N.Y. 115; Looff v. Law- 
ton, 97 N.Y. 478; In re McMullen, 
148 N.Y.S. 1092, 85 Misc. 661, 12 Mills 
93; Schamberg v. Whitman, 135 N.Y. 
S. 262, 75 Mise. 215 [aff 185 N.Y.S. 
1141, 151 App.Div. 939]. 


N.C.—Latham v. Latham, 100 S.E. 
Tet; 178. NCU 12, -13 fet Cyc] 5* State 
v. Holder, 69 S.E. 66, 153 N.C. 606; 
Edwards vy. Sorrell, 64 S.H. 898, 150 
N.C. 712. 


Ohio.—Cincinnati v. Guckenberger, 
54 N.E. 376, 60 OhioSt. 353; Fabry v. 
State, 26 OhioN.P.N.S. 546; Smith v. 
Rockford, 4 OhioN.P.N.S. 513; Court- 
right v. Jones, 2 OhioN.P.N.S. 522. .. 


Or.—Pacific Spruce Corp. v. Oregon 
Portland Cement Co., 286 P. 520, 289 
P. 489, 183 Or. 223. 


S.C.—Boyd v. Richie, 155 S.H. 844, 
159 S.C. 55; Rookard v. Atlanta, etc., 
Rs Coy Ul 8: Bs..992, 89 SiC. sii: 


S'D.—Harmdierks vy. Smith, 227 N. 
W. 845. 


Tenn.—Sharp v. Cincinnati, N. O. & 
TT. -PoRy.-Co,. 179 S:W. 375, £33" Lenn. 
1, Ann.Cas.1917C 1212. 


Vt.—Ashley v. Harrington, 
Chipm. 348. 


Va.—Hechler’s Ex’r. v. Kemp, 
S.E. 400, 122 Va. 528. 


Wash.—Mitsubishi Goshi Kaisha v. 
Carstens Packing Co., 200 P. 327, 116 
Wash. 630; First Security, etc., Co. v. 
Englehart, 181 P. 13, 107 Wash. 86. 


[a] Rule applied to English con- 
solidated statutes.—Boston v. Le- 
hevre La RiveePiG i157. 39°L Jeon t, 


71. Ala.—Hatchett v. Billingslea, 
65 Ala. 16; Mobile, etc., R. Co. v. Ma- 
lone, 46 Ala. 391. 


Ill.—Thompson v. O’Gara Coal Co., 
161 IllApp. 39. 


Ind.—Avery v. Vail, 108 N.E. 599, 60 
Ind.App. 99. 


La.—Police Jury of Caddo Parish 
v. City of Shreveport, 69 So, 828, 137 
La? 1032. 


Mo.—State ex rel. New First Nat. 
Bank v. White, 7 S.W.(2d) 474, fol- 
lowed in Rhodes Produce Co. v. New 
First Nat. Bank, 9 S.W.(2d) 1112; 
State ex rel. Jones v. Howe Scale Co. 
of Illinois, 166 S.W. 328, 182 Mo.App. 
658; Robert v. Chicago & A. R. Ca., 
127 S.W. 925, 148 Mo.App. 96. 


N.M.—Gallegos v. Pino, 1 N.M. 410. 


Ohio.—Cincinnati v. Guckenberger, 
54 N.E. 376, 60 OhioSt. 353; Roberts 
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er Corporation v. Collins, 284 S.W.!v. Briscoe, 10 N.E. 61, 44 OhioSt. 596; 


[§ 648 


to be remedied by a statute cannot be held included 
in the law, even though literally the language might 
include it,°* applies in the construction of codes.®® 
All the different parts of the revision or code,’° 
particularly those parts which relate to the same 
subject,74 must be construed together with a view 
to harmonizing them, if possible,’” and giving ef- 
But where the different sections of 


Smith v. Rockford, 4 OhioN.P.N.S. 
ata Courtright v. Jones, 2 OhioN.P. 
N.S. 522. 


. Or.—Pacifie Spruce Corporation v. 
Oregon Portland Cement Co., 286 P. 
520, 289 P. 489, 133 Or. 223. 


Va.—Shepherd v. F. J. Kress Box 
Co., 153 S.E. 649; Commonwealth v. 
Pembroke Limestone Works, 134 S.H. 
717, 145 Va. 476. 


72. Cal.—Hopkins Vv. Superior 
Court, (App.) 286 P. 1053; Peo. v. 
Pryal, 147 P. 114, 25 Cal.App. 779. 


D.C.—Groff v. Miller, 20 App. 353. 
EB ae v. Johnson, 6 La.Ann, 


Miss.—Gibbons vy. 56 


Miss. 232. 


Mont.—Barth v. Ely, 278 P. 1002, 85 
Mont. 310; Brown v. Foster, 135 P. 
993, 48 Mont. 114. 


N.Y.—Matter of Humfreville, 47 N. 
E. 1086, 154 N.Y. 115; Matter of Ban- 
ning, 95 N.Y.S. 467, 108 App.Div. 12; 
In re McMullen, 148 N.Y.S. 1092, 85 
Misc. 661, 12 Mills 93. 


N.C.—Hicks v. Board of Education 
of Wayne County, 112 S.E. 1, 183 N.C. 
394; Latham vy. Latham, 100 S.E. 131, 
PUSEN Catz 


Ohio.—Roberts v. Briscoe, 10 N.E. 
61, 44, OhioSt. 596; Hoffman vy. 
Pounds, 173 N.E. 622, 26 OhioApp. 492; - 
Eee uEOE v. Jones, 2 OhioN.P.N.S. 


S.C.—Rookard v. Atlanta & C. Air 
Line . Ry2Co.,-f1 SB. 992589, Sea sae 


S.D.—Harmdierks v. Smith, 227 N. 
W. 845. : 


Tex.—Gulf, C. & S. F. Ry. Co. v. 
Woods, (Civ.App.) 262 S.W. 229. 


eo v. Souliere, 151 A, 


Brittenum, 


Va.—Shepherd v. F. J. Kress Box 
Co., 153 S.E. 649. 


Wash.—First Security & Loan Co. 
v. Englehart, 181 P. 13, 107 Wash. 86. 


[a] Sections of code effective on 
same date are presumed to have been 
intended to be harmoniously con- 
strued. Hoffman v. Pounds, 173 N.E. 
622, 36 OhioApp. 492. 


[b] Illustration—The fact that, 
prior to the enactment of the penal 
code, the same inconsistency existed 
between the punishment for bribery 
under the New York city charter pro- 
visions and the general bribery stat- 
ute as existed after its enactment 
does not make it less the duty of the 
court to seek such a construction of 
the penal code as will remedy such 
an anomalous and unsatisfactory con- 
dition of the law. Peo. v. Jaehne, 8 
N.E. 374, 108 N.Y. 182, 4 N.Y.Cr, 478, 


Irreconcilable conflict see infra § 


73. Cal—Pareses v. Californi 
State Board of Prison Directors, 281 
P. 394, 208 Cal. 353; Los Angeles City 
School Dist. of Los Angeles County 
v. Odell,_254 P..570, 200 Cal, 637, 


Ind.—Avery v. Vail, 108 A 
60 Ind. App. 99. he 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- 
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§§ 648-649] 


a compilation have different origins, the provisions 
ef one are not necessarily to be read into the oth- 
4 Generally, where existing legislation on a 
particular subject has been systematically revised 
and restated in a comprehensive statute, subsequent 
enactments on the same subject are to be construed 
in harmony with the general statutes, unless a dif- 


ers.“4 


ferent purpose is manifested.75 


Definitions in code. It has been held that defini- 
tions inserted in a code should be construed with 
reference to its positive enactments,’® and that, in 
ease of inconsistency therewith, they will be con- 


trolled by them.*7 


Construction as affected by arrangement. In de- 
termining the construction of each division of a 
eode or revision, the arrangement is not entitled to 


AS aaa a v. Thompson, 11 La.Ann. 


Mo.—In re Allen’s Estate, 271 S.W. 
755, 307 Mo. 674. 


Mont.—State v. Silver Bow County 
Second Judicial Dist. Ct., 99 P. 139, 
38 Mont. 119; Congdon yv. Butte Con- 
sol. R. Co., 43 P. 629, 17 Mont. 481. 


Nev.—State v. Daugherty, 224 P. 
615, 47 Nev. 415. 


N.Y.—Weiler v. Nembach, 20 N.E. 
623, 114 N.Y. 36, 3 Silv.App. 145, 16 
N.Y.Civ.Proe. 375; In re Aklers, 127 
N.Y.S. 61, 141 App.Div. 891 [rev 124 
N.Y.S. 1009, 69 Mise. 177, and_aff 95 
Nebo ot 220200 NY. "69215 "Peo. ov. 
Clement, 127 N.Y.S. 68, 142 App.Div. 
908 [aff 95 N.E, 11387, 201 N.Y. 592]; 
In re McMullen, 148 N.Y.S. 1092, 85 
Misc. 661, 12 Mills 93. 


N.C.—Latham vy. Latham, 100 S.E. 
131, 178 N.C. 12; Propst v. Southern 
R. Co., 51 S.E. 920, 139 N.C. 397. 


3.D.—Smith v. Blackford, 228 N.W. 
466. 


Tex.—Talley v. State, 147 S.W. 255, 
66 Tex.Cr. 342. 


Va.—Hechler’s Ex’r v. Kemp, 95 
S.E. 400, 122 Va. 528. 


[a] Sections of code in different 
titles must be deemed to have been 
passed at the same time and intended 
each to be operative and controlling 
as to the title in which it is found 
and should be reconciled, if possible. 
Barth v. Ely, 278 P. 1002, 85 Mont. 310. 


Coustruing statutes in pari materia 
generally see supra §§ 620-623. 


74. Shawnee, etc., Sav. Bank Co. 
v. Miller, 24 OhioCir.Ct. 198; In re 
Petition of Borough of Clarion, 77 Pa. 
Super, 429. 


fa] Illustration.—The Borough 
Code of 1915 (St. [1920] § 1576 et 
seq.) is not for the most part new 
legislation. It is largely a compila- 
tion of existing laws, rearranged as 
to form, but preserving, in substance, 
the rights and powers granted to bor- 
oughs by previous legislation. As the 
different sections have different ori- 
gins, they apply to different situa- 
tions, and are not dependent on each 
other and the provisions of one are 
not necessarily to be read aS require- 
ments into the others. In re Petition 
of Borough of Clarion, 77 Pa.Super. 
429. 

75. Panama R. Co. v. Johnson, 44 
S.Ct. 391, 264 U.S. 375, 68 L.Ed. 748 
faff 289 F. 964]. 


76. Depas v. Riez, 2 La.Ann. 30. 


77, Cali v. National Linen Service 
Corporation, 38 F.(2d) 35; Hillis v. 
Prevost, 13 La. 230. 
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other.*° 


tive intent.*+ 
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a controlling effeet,7® as it is not necessarily an ac- 
curate or proper one, and sections grouped together 
may bear no relation to each other,’® or widely 
separated sections may deal with the same subject 
and require construction with reference to each 
However, the arrangement, although not 
a controlling consideration, is indicative of legisla- 


[§ 649]: (2) Conflicting Provisions. The differ- 
ent sections should be regarded, not as prior and 
subsequent acts, but as simultaneous expressions 
of the legislative will;8? but where every means of 


reconciling inconsistencies has been employed in 


sion.§* 


78. Hooper v. Creager, 35 A. 967, 
1108, 36 A. 359, 84 Md. 195, 35 L.R.A. 
202; Pierce City v. Hentschel, (Mo.) 
210 S.W. 31 [rev (App.) 180 S.W. 
1027]; Brown vy. Foster, 135 P. 993, 
48 Mont. 114; Tillman v. Tillman, 66 
oe 1049, 84 S.C. 552, 26 L.R.A.N.S. 


[a] Place assigned a statute in 
the civil code cannot be considered to 
control the plain meaning expressed 
in the statute. Tillman v. Tillman, 
seeks 1049, 84 S.C. 552, 26 L.R.A.N.S. 


[b] Where two acts passed at dif- 
ferent times are combined and incor- 
porated into one section of the code, 
the fact that the act first in point of 
time is placed second in order cannot 
alter the construction which such 
acts as originally passed obviously 


bear. Hooper vy. Creager, 35 A.- 967, 
84 Md. 195. 4 
79. Weatherly vy. Capital City Wa- 


ter Co., 22 So. 140, 115 Ala. 156; Bat- 
tle v. Shivers, 39 Ga. 405; John v. Se- 
battis, 69 Me. 473; In re Murphy, 23 
N.J.Law 180; Shawnee Commercial, 
etc., Bank v. Miller, 24 OhioCir.Ct. 
198. 


oe Hatchett v. Billingslea, 65 Ala. 


[a] Thus where two acts passed at 
different times are combined and in- 
corporated into one section of the 
code, the fact that the act first in 
point of time is placed second in or- 
der cannot alter the construction 
which said acts as originally passed 
obviously bear. Hooper v. Creager, 
35 A. 967, 1103, 36 A. 359, 84 Md. 195, 
35 L.A. 202. 


81. Haydon v. Normandin, 179 P. 
460, 55 Mont. 539. 


82. Conn.—State v. McGuire, 80 A. 
761, 84 Conn. 470, 38 L.R.A.N.S. 1045. 


D.C.—Groff v. Miller, 20 App.D.C. 
353. 


Mont.—Congdon v. ‘Butté Consol. 
R. Co., 48 P. 629, 17 Mont. 481. 


vt.—Ashley v. Harrington, 
Chipm. 348. 


Va.—Shepherd v. F. J. Kress Box 
Co., 153 S.H. 649. 


[a] In California, where conflict- 
ing provisions are found in different 
sections of the same chapter or ar- 
ticle, the provisions of the section 
last in numerical order must prevail 
under Pol. Code § 4484, unless such 
construction is inconsistent with the 
meaning of such chapter or article. 
Richardson vy. Browning, 214 P. 281, 
61 Cal.App. 110. 


83. U.S.—Building Supplies Corpo- 
ration v. Willcox, 284 F. 113. 


. 


tS: 


vain, the section last adopted will prevail,®? regard- 
less of their relative positions in the code or revi- 
An unnecessary implication arising from 


Ala.—Board of School Com’rs of 
Mobile County v. American Surety 
Co. of New York, 125 So. 906, 220 Ala. 
458; Ex p. Ray, 45 Ala. 15. 


Cal.—Peo. v. Dobbins, 14 P. 860, 73 
Cal. 257; Hopkins v. Superior Court 
in and for City and County of San 
Francisco, (App.) 286 P. 1053. 


Del.—In re Burr’s Will, 107 A. 449, 
12 Del-Ch. 102. 


Fla.—Hillsborough County Com’rs 
v. Jackson, 50 So. 423, 58 Fla. 210, 
138 Am.S.R. 110, 19 Ann.Cas. 148. 


Hawaii.—Pedro v. Hapai, 28 Hawaii 
744; Terr. v. Overbay, 23 Hawaii 91. 


Ind.—State v. Smith, 59 Ind. 179. 


Air v. Thompson, 11 La.Ann. 


Minn.—State v. Hennepin County 
Dist. Ct., 120 N.W. 894, 107 Minn. 437. 


Miss.—Gibbons vy. Brittenum, 56 
Miss. 232. 


N.H.—Parker-Young Co. y. 
145 A. 786. 


“It is incumbent on those who hold 
an Article void for repugnancy to 
some other to make the repugnancy 
appear by the clearest logic, and then 
also to show that the law, so alleged 
to be abrogated, is older in date than 
the repealing statute.” Gee y. 
Thompson, 11 La.Ann. 657, 659. 


[a] Where articles of civil code 
and code of practice conflict, the lat- 
ter prevails. Item Co. v. Nu-Grape 
Bottling Co., 107 So. 770, 160 La. 975. 


[b] Im New York (1) by virtue of 
the express provision of the legisla- 
ture in the New York City consodlida- 
tion act, the penal code, although en- 
acted before the consolidation act, 
has the same effect upon the consoli- 
dation act as if it had been passed 
after that act (Peo. v. O’Neil, 16 N. 
Hi 568;,, LO9-N.Y.. 262,060 Nev Or ode as 
N.Y.Wkly.Dig. 556; Peo, v. Jaehne, 8 
N.E. 374, 103 N.Y. 182, 4 N.Y.Cr. 478), 
(2) and wherever the consolidation 
act and tthe penal code are in con- 
flict, the former is subardinated to 
the latter (Peo. v. Jaehne, supra; 
Peo. v. Jensen, 90 N.Y.S. 1062, 99 App. 
Div. 360, 197N. ¥.Cricvy. 


84. Hillsborough County Com’rs vy. 
Jackson, 50 So. 428, 58 Fla. 210, 138 
Am.S.R. 110, 19 Ann.Cas. 148; ‘Terr. 
v. Overbay, 23 Hawaii-91. 


{a] Tllustration.—Under the au- 
thority given by the act of 1903 (Acts 
[1903] p 260 c 5267) to the compiling 
commissioners to revise, simplify, ar- 
range, and consolidate all the public 
statutes of the state which were gen- 
eral and permanent and in force when 
the commissioners made their report, 
if repugnant provisions of prior stat- 


State, 
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one section inconsistent with the express terms of an- 
other on the same subject yields to the expressed in- 
tent, and the two sections are not repugnant.*> Any 
rules contained in the code itself for determining 
which provision is to prevail should be followed in 
ease of conflict.*° 


Conflict between original act and code or revision. 
Where there is a conflict between an act as it was 
passed by the legislature and as it appears in a 
code or revision, the act as originally passed will 
control.** 


General and specific provisions. Ordinarily a spe- 
cific provision in a revision or code will prevail over 
a general provision.*® 


[§ 650] (3) Legislative®® and Judicial®® Con- 
struction. Where the legislature hag revised a stat- 
ute after a constitution has been adopted, such a 
revision is to be regarded as a legislative construc- 
tion that the statute so revised conforms to the 
constitution.°+ 


utes are compiled and adopted in the 
general statutes, it must be presumed 
that the repugnancy was overlooked, 
and that it was the intention of the 
compilers and of the legislature to 
bring forward the latest expression 
of the legislative will without refer- 
ence to whether the latest statute ap- 
pears first or last in the General Stat- 
utes. Hillsborough County Com’rs 
v. Jackson, 50 So. 423, 38 Fila. 210, 
138 Am.S.R. 110, 19 Ann.Cas. 148. 


Construction as affected by ar- 
rangement in code or revision gener- 
ally see supra § 648: 


85. Wagey v. Waggy, 87 S.E. 178, 
717 W.Va. 144. 


86. The Louis Olsen, 52 F. 652 
{rev 57 F. 845, 6 C.C.A. 608, and foll 
Peo. v. Freese, 18 P. 812, 76 Cal. 633]; 
State v. Campbell, 86 P. 840, 3 Cal. 


619. 


ton, 1 Metce. 621. 


of Worcester, 
471;. Shelton v. 
187 Mass. 455. 


Mo. 287; 


STATUTES 


Ind.—Evans y. State, 74 N.E. 244, 
75 N.E. 651, 165 Ind. 369, 2 L.R.A.N.S 


Iowa.—State v. Bevins, 
865 [appeal dism 51 S.Ct. 216]; 
tin v. Oskaloosa, 
Iowa 680, 3 Ann.Cas. 361. 


Ky.—Flannery y. Givens, 52 S.W. 
962, 21 Ky.L. 705; 


102 N.W. 529, 126 


Mass.—Foster v. Curtis, 
961, 2138 Mass. 79, 42 L.R.A.N.S. 1188, 
Ann.Cas.1913E 1116; 
97 N.E. 95, 210 Mass. 96 
Sears, : 


Mo.—Ex p. Carey, 267 S.W. 806, 306 
Strottman v. St. Louis, etc., 
R. Co., 109 S.W. 769, 211 Mo. 227. 97. 


Pa.—Guarantee Trust Co. y. Lough- 


ee " 
+, oe a | 
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Legislative adoption of judicial construction. In 
the adoption of the code, the legislature is presumed 
to have known the judicial construction which had 
been placed on the former statutes ;°? and therefore 
the reénactment in the code or general revision of 
provisions substantially the same as those contained 
in the former statutes is a legislative adoption of 
their known judicial construction,®* unless a con- 
trary intent is clearly manifest.°* So the fact that 
the revisers eliminated statutory language after it 
had been judicially construed shows that they had 
such construction in view.°® 


[§ 651] (4) Consideration of Reports or Notes of 
Revisers or Code Commissioners. In ascertaining 
the meaning of a code or revision, resort may be had 
to the notes®® or report®? of the commissioners 
who made the revision or drafted the code. But the 
construction given by the commissioners in their re- 
port, while entitled to consideration,®* is not con- 
trolling.®? 


[§ 652] c. Repealing Acts.1 The rules of con- 


Joyce, 161 N.Y.S. 771, 174 App.Div. 
574, 35 N.Y.Cr. 309 (holding that the 
incorporation of Pen. Code, § 265, re- 
lating to Sabbath breaking, in Penal 
Law as § 2145, should not be con- 
strued as a reénactment adopting the 
construction placed upon the section 
by the appellate division, but as a 
compilation or continuation of the 


230 N.W. 
Mar- 


Overfield v. Sut-| former provision). 
95. Robison v. Whaley Farm Cor- 
99 N.E.| poration, 37 S.W.(2d) 714 [aff (Civ. 


App.) 25 S.W.(2d) 242, and reh den 
(Sup.) 40 S.W.(2d) 52]. 


Manice v. Manice, 43 N.Y. 303 
[mod 1 Lans. 348]; State v. Lyons, 
197 N.W. 578, 183 Wis. 107; Pfingsten 
es Sa 159_N.W. 921, 164 Wis. 


Powers v. City 


73 NE. 666, 


Mass.—Byfield v. Newton, 141 
N.E. 658, 247 Mass. 46. 


. 602; ; i La.Ann. | 7; é 
Aro 602; Peet v. Nalle, 30 La.Ann.| jin, 2 Pa.Co. 591, ,Minn— Salmon v. Central Trust, 
Phili ine.—I i - ilip- ete., ank, 96 N.W. 468, 157 Minn. 
87. State v. Purcell, 228 P. 756, 39! ying Pau Here Dick oer nee 369; Wipperman Mercantile Co. v. 
Idaho 642. Jacobson, 158 N.W. 606, 133 Minn. 
38. In re Sayers’ Estate, 265 RP. Tex.— Gulf, ete., R: Cor View Et. 326. 


924, 203 Cal. 753; Tousley v. Dish- 
man, 266 P. 373, 90 Cal.App. 759; 
Terr. v. Overbay, 23 Hawaii 91; Mu- 
tual Electric Co. v. Village of Pome- 
roy, 124 N.B. 58, 99 OhioSt. 75. 


89. Legislative construction of 
statutes generally see supra § 612. 


90. Judicial construction of stat- 
utes generally see supra §§ 613, 614. 


91. St. Louis, etc., R. Co. v. Evans, 
etc., Fire Brick Co., 85 Mo. 307. 


92. See cases infra note 93. 


93. U.S.—Walsh Const. Co. y. City 
of Cleveland, 271 F. 701. [aff 279 F. 
pak uncan v. United States, 48 Ct. 


Ala.—Holley vy. Brunson, 130 So. 
173, 221 Ala. 572 [den cert (App.) 130 
So. 174]; Hurt v. Knox, 126. So. 110, 
220 Ala. 448; Doss v. State, 123 So. 
231,220 Ala. 30; .68 A: L.R. 712 Dden 
cert (App,) 123 So. 237, 23 Ala.App. 
168]; Ex p. City of Florala, 113 So. 
312, 313, 216 Ala. 351, 353; Anthony 
v. State, 29 Ala. 27; Duramus vy. Har- 
rison, 26 Ala. 326. 


Cal.—Peo. v. Ellis, 266 P. 518, 204 
Cal. 39; State Commission in Lunacy 
v. Welch, 99 P. 181, 154 Cal. 775. 


Hawaii—tTerr. v. Overbay, 23 Ha- 
waii 91. 


Worth, etc., R. Co., 2 S.W. 199, 3 S.W. 
564, 68 Tex. 98; Texas Employers’ 
Ins. Ass’n vy. City of Tyler, 283 S.W. 
929 [rev (Commn.App.) 288 S.W. 
409]; Harris v. Davis, (Civ.App.) 267 
S.W. 1044; State v. Dayton Lumber 
Co., 164 S.W. 48; Stork v. State, (Cr.) 
23 S.W.(2d) 733; Munoz v. State, 
281 S.W. 857, 103 Tex.Cr. 439; Fran- 
cis v. State, 233 S.W. 974, 90 Tex.Cr. 
67; Gearheart v. State, 197 S.W. 187, 
81 Tex.Cr. 540. 


Va.—Draper v. Commonwealth, 111 
S.E. 471, 132 Va. 648; Swift v. Wood, 
49 S.E. 643, 103 Va. 494. 


Wis.—Smith v. Smith, 19 Wis. 522. 


Eng.—Mitchell y. Simpson, 25 Q.B. 
D. 183. 


Alta.—Edmonton 
Gross, 3 Alta.L. 500. 


ta] ' Thus a statute of Oklahoma 
Territory, continued in force by the 
state constitution and afterward car- 
ried into the statutes of the state in 
their revision by the legislature, car- 
ries with it the constructicn placed 
upon it by the supreme court of the 
territory. Stevirmac Oil & Gas Co. 
v. Smith, 259 F. 650. 


94. Martin v. Oskaloosa, 102 N.W. 
592, 126 Iowa 680, 3 Ann.Cas. 361. 
Compare People ex rel. Bender vy. 


Monte 7 Cons cvs 


N.Y.—Peo. v. Conroy, 97 N.Y. 62, 2 
N.Y.Cr. 565 [aff 33 Hun 119, 2 N.Y.Cr. 
247]; Mitchel vy. Schroeder, 158 N.Y. 
S. 31, 94 Misc. 270 [aff 159 N.Y.S. 
1129, 174 App.Div. 857]. 


Ohio.—McCrory vy. Skinner, 2 Ohio 
pee (Reprint) 268, 2 West.L.Month. 


Pa.—In re Cross’ Estate, 122 A. 267, 
278 Pa. 170. 


98. See cases supra note 97. 


99. Tennant vy. Kuhlemeier, 120 N. 
W. 689, 142 Iowa 241, 19 Ann.Cas. 
1026; Salmon y. Central Trust, etc., 
Bank, 196 N.W. 468, 157 Minn. 369; 
Peo. v. Conroy, 97 N.Y. 62, 2 N.Y.Cr. 
565 [aff 33 Hun 119, 2 N.Y.Cr. 247); 
Mitchell vy. Schroeder, 158 N.Y.S. 31, 
94 Misc. 270 [aff 159 N.Y.S. 1129, 174 
App.Div. 857]; McCrory y. Skinner, 
2 OhioDec. (Reprint) 268, 2 West.L. 
Month. 203. - 


[a] Expressed intention of com- 
mission will not control the plain lan- 
guage of the statute. Salmon v. Cen- 
tral Trust & Savings Bank, 196 N.W. 
468, 157 Minn, 369. ; 


1. Repeal of statutes generally 
See supra §§ 498-552. 


Retroactive operation of 


repealing 
acts see infra §§ 722-734. bik / 


For later cases, developments and changes in the law see Annotations, same title and section number, 


’ 


; 
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struction applicable to statutes generally? govern the 
construction of statutes, or parts thereof, purport- 
ting to repeal prior statutes,® and the courts should 
endeavor to give them just the effect that was in- 
tended hy the legislature enacting them,* regard- 
less of whether they are wise or unwise.®> So a stat- 
ute containing a repealing clause must be construed 
as a whole,® and the legislative intent given effect, 
even though contrary to the terms of the repealing 
clausé.* The repeal of an act embodying a com- 
mon-law doctrine leaves the doctrine as it existed 
at common law.* The repeal of an act altering the 
common law does not necessarily revive the com- 
mon law displaced by the repealed enactment, but 
merely raises a rebuttable presumption that such 
revival was intended.® 


Judicial construction of terms used in repealing 
act. Where a statute repeals and supplants a for- 
mer act in which a certain phrase had been judicially 
construed, it will be presumed that the legislature 
intended the same construction to be given to the 
same phrase used in the title and body of the re- 
pealing act.?° 

Statutory rules of construction. The general rules 
provided by.statute for the construction of repeal- 
ing acts are regarded a part of every repealing act 
subsequently passed, as much so as if expressly 
inserted therein unless the act clearly manifests a 
different intention.1+ 


2. See supra §§ 563-637. 
3. Ind.—Kunkalman v. Gibson, 84 


N.E. 985, 86 N.E. 850, 171 Ind. 503. eon 
Kan.—State v. Prather, 112 P. 329, | t© Rico 488. 
84 Kan. 169, 36 L.R.A.N.S. 1084. 6. 


Me.—State v. Stinson, 17 Me. 154. 


N.Y.—Mongeon v. Peo., 55 N.Y. 613; 
Smith v. Peo., 47 N.Y. 330. 


N.D.—State v. Moorhouse, 67 N.W. 


din, supra. 


Hullinger, 


STATUTES 


Tex.—Parshall v. State, 
759, 62 Tex.Cr.- 177: 


Elias vy. Banco Popular, 28 Por- 


: Golden Valley County v, Lun- 
din, 203 N.W. 317, 52 N.D. 420. 


7. Golden Valley County v. Lun- 


8. American Rolling Mill Co. v. 
67 N.E. 986, 60 N.E. 460, 


[59 C.J.] 1103 


_ Extent of repeal. On repeal of a statute contain- 
ing a proviso, the proviso falls with the statute.12 
Where an act repeals a prior act, or certain sec- 
tions of a prior act, all other prior acts or sections 
of the act must be regarded as still in force;!? 
and the repeal of all acts within the purview of 
the repealing statute includes acts or parts of acts 
in relation to all cases which are provided for by 
the repealing statute, and no more.!* The express 
repeal, by a statute conferring powers on a publie 
body, of all acts in conflict therewith, includes any 
implied power in addition to the subject matter 
that may theretofore have rested with another 
body.*® So the explicit repeal of the precise por- 
tion of a statute in which a power is expressly con- 
ferred ordinarily forbids continued existence of the 
power being implied from the retention of language 
incidentally referring thereto.1¢ 


Repeal of general by special law. Where an act 
establishing a special law for a particular county 
contains a clause in terms repealing the general law 
on the subject, such clause will ordinarily be re- 
garded as limited in its operation to that county.17 


[§ 653] 11. Construction as Including or Binding 
Government. The state and its agencies are not 
to be considered as within the purview of a stat- 
ute, however general and comprehensive the lan- 
guage of such act may be,?® unless an intention to 


138 S.W.] fornia Iron Yards Co. v. Commission- 
er of Internal Revenue, 47 F.(2da) 
514; U.S. v. Greene, 26 F.Cas.No. 15,- 
258, 4 Mason 427; U.S. v. Hewes, 26 
¥.Cas.No. 15,359, Crabbe 307, 4 Clark 
358; U.S. v. Hoar, 26 F.Cas.No. 15,- 
373, 2 Mason 311; U.S. v. Weise, 28 
F.Cas.No. 16,659, 2 Wall.Jr. 72. 


Ark.—Jackson County v. Lofton, 
143 S.W.895, 102 Ark. 144. 


Cal.—Friesen v. City of Glendale, 


140, 5 N.D. 406. 


Tex.—Parshall v. State, 1388 S.W. 
759, 62 Tex.Cr. 177. 


Eng.—Sheffield Corp. v. Sheffield 
Electric Light, etc., Co., [1898] 1 Ch. 
203. 


[a] Mlustrations.—(1) Where there 
is a plain provision for the repeal of 
all existing laws on a certain subject 
with certain specified' exceptions, the 
Supreme Court may not declare a fur- 
ther exception in order to give the 
statute an equitable operation. Kun- 
kalman v. Gibson, 84 N.E. 985, 86 N. 
FE. 850, 171 Ind. 503. (2) Where the 
last section of a statute declares that 
all acts and parts of acts relating 
to the subject matter thereof shall 
be repealed “from and after the time 
when such statute shall take effect, 
this will not be construed a repeal 
of such statute itself, but to mean all 
other acts. State v. Stinson, 17 Me. 
154. 

4. U.S.—Matthews v. Murchison, 
17 F. 760. ; 


Nev.—Thorpe v. Schooling, 7 Nev. 
15: 


N.H.—Atty.-Gen. vy. Duncan, 78 A. 
925, 76 N.H. 11. 

N.Y.—White v. Kings County In- 
ebriates’ Home, 35 N.E. 1092, 141 N. 
Y. 123; Bennett v. Bennett, 23 N.E. 
17, 116 N.Y. 584, 6 L.R.A. 553. 


N.D.—Golden Valley County v. 
Lundin, 203 N.W. 317, 52 N.D. 420. 

Pa.—Evans’ Estate, 30 Pa.Dist. 
254. 


161 Ind. 673 (construing Acts [1895] 
p 148 c 64, repealing Acts [1893] p 
294 ¢c 130 § 2). 


9. Marshall v. Smith, 4 Austr.C.L. 
R. 1617 [aff 6 N.S.Wales 480]. 


{a] If repealing enactment is con- 
solidation, and it appears from it, or 
from other enactments that may 
properly be read with it, that the 
legislature intended to leave the law 
as it stood at the time when the re- 
pealing enactment was pasSed, the 
presumption as to revival of the com- 
mon law is rebutted. Marshall v. 
Smith, 4 Austr.C.L.R. 1617 [aff 6 N.S. 
Wales 480]. 


10. In re Spangler’s Estate, 126 A. 
252;. 281. "Pa. 118. 


11. Com. y. Desmond, 123 Mass. 
407. 


12. Harrison vy. Harrison, 209 P. 
737, 87 Okl. 91; In re Pigeon’s Estate, 
198 P. 309, 81 Okl. 180. 


13. Provident Life & Trust Co. v. 
Klemmer, 101 A. 351, 257 Pa. 91. 


14. Schaffer v. State, (Ind.) 173 
N.E. 229. 
15. Parker-Young Co. v. State, (N. 


H.) 145 A. 786. 


16. Hauserman v. Board of Com’rs 
of Clay County, 132 P. 212, 89 Kan. 
555. 

17. State v. Prather, 112 P. 829, 84 
Kan. 169, 36 L.R.A.N.S. 1084. 


18. U.S.—Dollar Sav. Bank vy. U. 
S., 19 Wall. 227, 22 L.Ed. 80; Cali- 


288 P. 1080 [superseding (App.) 281 
P. 93]; Frank y. State, 99 P. 189, 154 
Cal. 730. ; 


Hawaii—Hilo Meat Co. v. Antone, 
23 Hawaii 675. 


Ky.—Com. vy. Allen, 32 S.W.(2d) 42, 
235 Ky. 728, 730 [quot Cyc]. 


Me.—Inhabitants of Whiting vy. In- 
habitants of Lubec, 115 A. 896, 121 
Me. 121; A. L. & EB. F. Goss Co. v. 
Greenleaf, 57 A. 581, 98 Me. 436. 


N.H.—State v. Kinne, 41 N.H. 238. 


Ohio.—State v. Ohio Public Works, 
36 OhioSt. 409. 


Or.—Fidelity & Deposit Co. of 
Maryland v. State Bank of Portland, 
242 P. 823, 117 Or. 1. 


Porto Rico.—Union Cent. L. Ins. Co. 
ba aie 20 Porto Rico 80, 83 [quot 
ye]. 


Eng.—Ex p. Exeter, 10 C.B. 102, 19 
L.J.C.P. 200, 70 E.C.L. 102; Magda- 
len College Case, 11 Coke 66b, 77 Re- 
print 1235; Atty.-Gen. y. Edmunds, 
22 L.7.Rep.N.S. 667. 


Can.—Sydney, etc., Coal, etc., Co. v. 
Sword, 21 Can.S.C.. 152; McGee v. 
Baines, 3 :Can.L:J. 151. 


Man.—Atty.-Gen. vy. Ryan, 
81. 


Ont. —Reg. v. Benson, 2 Ont.Pr. 
850; Reg. v. Davidson, 21 U.C.Q.B. 
41. 


5 Man. 


[a] Rule applied.—(1) Counties 
are state agencies within the rule. 
Jackson County v. Lofton, 143 S.W. 
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include them is clearly manifest,1® as where they 
are expressly named therein,?°® or included by nec- 
This general doctrine applies 
with especial force to statutes by which preroga- 
tives, rizhts, titles, or interests of the state would 
be divested or diminished;?? or liabilities imposed 
upon it;** but the state may have the benefit of 
general laws,?4 and the general rule has been de- 
clared not to apply to statutes made for the public 
good, the advancement of religion and justice, and 
the prevention of injury and wrong.?® 


essary implication.?+ 


[§ 654] 12. Effect of Statutes 


895, 102 Ark. 144. (2) Restrictions as 
to speed and the turning of corners 
contained in Motor Vehicle Act (1917) 
§§ 20g, 22a, do not apply to fire or 
police apparatus. Balthasar v.. Pa- 
cific Electric Ry. Co., 202 P. 37, 187 
Cal. 302, 19 A.L.R. 452. 


19. Ala.—State v.'McCord, 83 So. 
71, 208 Ala. 347; State v. Brewer, 64 
Ala. 287. 


‘Cal.—Peo. v. California Fish Co., 
138) P'79;2166Cal..576. 


Ga.—-De Kalb County v. City of At- 
Janta, 65 S.E. 72,132 Ga. 727. 


Me.—Inhabitants of Whiting v. In- 
habitants of Lubec, 115 A. 896, 121 
Me. 121. 


N.J.—Curtis & Hill Gravel & Sand 
Co. v. State Highway Commission, 
111 A. 16, 91 N.J.Hq. 421. 


Okl.—Morris v. State, 212 P. 588, 88 
Okl. 189. 


Wis.—State v. City of Milwaukee, 
129 N.W. 1101, 145 Wis. 181, Ann.Cas. 
1912A 1212. 


[a] Zhe presumption obtains that 
it is the legislative intent to exclude 
tthe state from the operation of a stat- 
ute for the reaswn that the laws are 
ordinarily made for the government 
of citizens and not the state. Morris 
v. State, 212 P. 588, 88 Okl. 189. 


20. U.S.—Guarantee Title & Trust 
Co. v. Title Guaranty & Surety Co., 
32 S.Ct. 457, 224 U.S. 152, 56 Ld. 
706 [rev on other grounds 174 F. 385, 
98 C.C.A. 603]; U. S. v. Knight, 14 
Pet. (U.S.) 301, 10 L.Ed. 465; In re 
Tidewater Coal Exchange, 280 F. 648 
[eert den sub nom. Davis v. Coyle, 43 
S.Ct. 12, 260 U.S. 721, 67 L.Ed. 481]. 


Ala.—State v. Brewer, 64 Ala. 287. 


Cal.—C, J. Kubach Co. v. McGuire, 
248 P. 676, 199 Cal. 215; Balthasar 
Vv... Pacific. Hleetric Ry Co., 202 P:. 37; 
187 Cal. 302, 19 A.L.R. 452; Berton 
v. All Persons, etc., 170 P. 151, 176 
Cal. 610; Liebman vy. Richmond, 284 
P. 731, 103 Cal.App. 354. 


Ky.—-Com. v. Allen, 32 S.W.(2d) 
42, 235 Ky. 728, 730 [quot Cyc]. 


Miss.—Jackson v. State, 126 So. 2, 
156 Miss. 306. 


N.C.—Cranfield v. City of Winston- 
Salem, 158 S.H. 241, 200 N.C. 680; 
O’Berry v. Mecklenburg County, 151 
S.E. 880, 198 N.C. 357, 67 A.L.R. 1304. 


Okl.—Morris v. State, 212 P. 588, 
88 Okl. 189. 


Or.—-Fidelity & Deposit Co. of 
Maryland v. State Bank of Portland, 
242 RP. 8238, 117 Or, 1. 


Porto Rico.—Union Cent. L. Ins. 
Co. v. Gromer, 20 Porto Rico 80, 83 
[quot Cyc}. 


Tenn.—State Highway Department 
of Mitchell, 216 S.W. 386, 142 Tenn. 


STATUTES 


as Evidence.?° 


Wis.—State v. Milwaukee, 129 N.W. 
We 145 Wis. 131, 131 Ann.Cas.1912A 
1212. 


Eng.—Hornsey Urban Council v. 
Hennell, [1902] 2 K.B. 73. 


[a] Canada; construction of in- 
terpretation act.—-Clause 46 of § 7 
of the Interpretation Act, Can. Rev. 
St. c 1, whereby it is provided that 
no provision or enactment in any act 
shall affect in any manner or way 
whatsoever the rights of her majes- 
ty, her heirs or successors, unless it 
is expressly stated therein that her 
majesty shall be bound thereby, is not 
limited or qualified by an exception 
Such as that mentioned in Magdalen 
College Case, 11 Coke 66b, 77 Re- 
print 1235, “that the King‘is implied- 
ly bound by statutes passed for the 
general good . or to prevent 
fraud, injury or wrong.” 
Pouliot, 2 Can.Exch. 49. 


21. Cal.—c. J. Kubach Co. v. Mc- 
Guire, 248 P. 676, 199 Cal. 215; Bal- 
thasar v. Pacific Electric R. Co., 202 
Pons ad Qasr @clig O02) ek Quan lene aud for 
Berton vy. All Persons, etc., 170 P. 
151,7176-Cal/61 0. : 


Ky.—Commonwealth v. Allen, 32.8. 
ee, 42, 235 Ky. 728, 730 [quot 
ye]. 


Mad.—State v. Milburn, 9 Gill 105, 


Miss.—Jackson v. State, 126 So. 2, 
156 Miss. 306. 


Okl.—Morris yv. State, 212 P. 588, 88 
Okl. 189. 


Porto Rico.—Union Cent. L. Ins. Co. 
ee ee 20 Porto Rico 80, 83 [quot 
ye}. 


Tenn.——-State Highway Department 
v. Mitchell’s Heirs, 216 S.W. 336, 142 
Tenn. 58. 


Wis.—State v. Milwaukee, 129 N.W. 
fee 145 Wis. 131, 131 Ann.Cas.1912A 


Eng.—Hornsey Urban Council vy. 
Hennell, [1902] 2 K.B. 73. 


[a] It is not imperative that the 
state should be named, but it should 
plainly appear from the language 
used that the state itself was in con- 
templation of the legislature in pass- 
ing the statute. State y. Milburn, 9 
Gill (Md.) 105. 


22. U.S.—In re Tidewater Coal Ex- 
change, 280 F. 648 [cert den sub nom. 
Davis v. Coyle, 43 S.Ct, 12, 260 U.S. 
721, 67 L.Wd. 481]. 


Ala,—State v. Brewer, 64 Ala. 287. 


Cal.—Peo. v. California Fish Co., 
138. Po 79, 166° Cal576: 


Hawaii.—Hilo Meat Co. y. Antone, 
23 Hawaii 675. 

Miss.—City of Jackson v. State, 126 
So. 2, 156 Miss. 306. 


Okl.—Morris v. State, 212 P. ; 
88 Okl. 189. Sa 


Reg. v. 
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Recitals in publie statutes of matters of fact are 
admissible in evidence upon an issue as to such 
facts;27 and, while such recitals in private stat- 
utes are not admissible in suits involving the rights_ 
of third parties,?® they are admissible as between 
the state and the parties at whose instance the acts 
were passed,?® and are particularly strong as evi- 
dence against such parties.?° 
ever, whether in public*! or private®? statutes, are 
not conclusive even between the parties affected, or 
binding on the courts.?? 


Such recitals, how- 


Porto Rico.—Union Cent. L. Ins. 
Co. v. Gromer, 20 Porto Rico 80, 83 
[quot Cyc]. 


Wis.—State v. City of Milwaukee, 
129 N.W. 1101, 145 Wis. 131, 131 Ann. 
Cas.1912A 1212; City of Milwaukee 
v. McGregor, 121 N.W. 642, 140 Wis. 
85, 17 Ann.Cas. 1002. 


[a] General prohibitions in gener- 
al laws, or in a city ordinance under 
general charter authority, apply to 
private persons, but are not rules of 
conduct for the state. City of Mil- 
waukee v. McGregor, 121 N.W. 642, 
140 Wis. 35, 17 Ann.Cas. 1002. 


[b] Statute of limitations.—The 
United States is not bound by a state 
statute of limitations. U.S. v. Hoar, 
26 F.Cas.No. 15,3738, 2 Mason 311. 


23. San Francisco Union Trust Co. 
v. State, 99 P. 183, 154 Cal. 716, 24 
L.R.A.N.S. 1111;. Jackson v. State, 
126 So. 2, 156 Miss. 306; Morris v. 
State, 212 P. 588, 88 Okl. 189. 


24. City of Milwaukee v. McGreg- 
or, 121 N.W. 642, 140 Wis. 35, 17 Ann. 
Cas. 1002. 


25. U.S. v. Knight, 14 Pet. (U:S.) 
301, 10 L.Ed. 465 (applying to the 
United States statute regulating the 
mode of proceeding in suits); De 
Bode v. Reg., 13 Q.B. 364, 66 E.C.L. 
364; Rex v. Wright, 1 A. & E. 434; 
28 E.C.L. 214; Magdalen College Case, 
11 Coke 66b, 77 Reprint 1235. 


26. Admissibility and snfficiency 
of act of incorporation to prove cor- 
porate existence see Corpcrations §§ 
LUO; 272, 173,178: 


Documentary evidence generally 
see Evidence §§ 900-1218. 
27. Peo. _.v.7 Pacheco; 27 (Calici753 


Dougherty v. Bethune, 7 Ga. 90; Wi- 
nona v. Huff, 11'Minn. 119; Atty.-Gen. 
v. Powis, 2 Eq.Rep. 566, Kay 186, 69 
Bes alg 79; Rex v. Sutton, 4 M.&S. 
1?) . 

28. Duncombe v. Prindle, 12 Iowa 
1; Elmondorff vy. Carmichael, 3 Litt. 
(Ky.) 472, 14 Am.D. 86. 


29. State v. Beard, 1 Ind. 460, 
Smith 276; May v. Frazee, 4 Litt. 
(Ky.) 391, 14 Am.D. 159; Sohier v. 
Trinity Church, 109 Mass. 1. 


30. May v. Frazee, 4 Litt. (Ky.) 
391, 14 Am.D. 159. See also Sohier 
v. Trinity Church, 109 Mass. 1 (hold- 
ing that a recital in an act of a legis- 
lature that the continuance of a cem- 
etery in the church building of a re- 
ligious society is injuries to the pub- 
lic health cannot be contradicted by 
any statement of the officers of the 
society, previously made, asserting a 
contrary opinion). 


aoe Dougherty v. Bethune, 7 Ga. 
32. State v. Beard, 1 Ind. 460, 
Smith 276. 
33. White v. State, 49 S.E. 715, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[$ 655] 13. General Prospective Construction.* 
Statutes framed in general terms ordinarily apply 
to cases and subjects within their terms subsequently 
| So, it is a general rule of statutory 
construction that legislative enactments in general 
and comprehensive terms, prospective in operation, 
apply alike to all persons, subjects, and business 
within their general purview and scope coming into 
existence subsequent to their passage.?5 
statute is expressed in general terms and in words 
of the present tense it will as a general rule be 
construed to apply not only to things and conditions 
existing at its passage, but will also be given a 
prospective interpretation, by which it will apply 
to such as come into existence thereafter.*® 
however, the statute is couched exclusively in words 


arising.?4 


121 Ga. 592; Frederick Female Semi- 
nary v. State, 9 Gill (Md.) 379. But 
see Hare vy. Kennerly, 3 So. 683, 83 
Ala. 608 (holding that a recital in the 
title of an act to adjust and settle the 
debt of the city of Mobile that the 
report of the commissioners of Mo- 
bile had been made and laid before 
the general assembly is conclusive of 
that fact and that the act was made 
on the basis of that report). 


34 Ark.—Taaffe v. Sanderson, 294 
S.W. 74, 173 Ark. 970. 


Fla.—State v. Jacksonville Termi- 
nal Co., 106 So. 576, 90 Fla..721. 


Ind.—Gaiser v. Buck, 174 N.E. 83 


La.—Giangrosso y. Straub, 122 So. 
915, 11 La.App. 406. 


Me.—Appeal of Cummings, 144 A. 
397, 127 Me. 418; Appeal of Cum- 
mings, 136 A. 662, 126 Me. 111. 


N.Y.—Peo. v. Roberts, 42 N.E. 1082, 
148 N.Y. 360, 31 L.R.A. 399. 


35. U.S.—Feitler v..U. S., 34 F.(2d) 
30 [aff sub nom. Danovitz v. U. S., 50 
S.Ct. 344, 281 U.S. 389, 74 L.Ed. 923]. 


Me.—Appeal of Cummings, 136 A. 
662, 126 Me. 111. 


Minn.—Schus v. Powers-Simpson 
Co., 89 N.W. 68, 85 Minn. 447, 69 L.R.A. 
887. 

N.H.—Haselton v. Interstate Stage 
Lines, 133 A. 451, 82 N.H. 327, 47 A. 
L.R. 218. 

Pa.—In re Fox Film Corporation, 
145 A. 514, 295 Pa. 461, 64 A.L.R. 499; 
Commonwealth ‘vy. Quaker City Cab 
Co., 134 A. 404, 287 Pa. 161 [rev on 
other ground 48 S.Ct. 553, 277 U.S. 
389, 72 L.Ed. 927]; Commonwealth 
v. Maxwell, 114 A. 825, 271 Pa. 378, 16 
AVL:R.« 1134. 


36. Ala.—Davis v. 
Bank, 12 Ala. 463. 


Del.—-State v. Fahey, 126 A. 730, 
733, 32 Del.Harr. 504 [quot Cyc]. 


Ill.—People v. Zito, 86 N.F. 1041, 
237 Ill. 434 {aff 140 Ill.App. 611]. 


Mo.—State ex rel. St. Joseph Lead 
Co. v. Jones, 192 S.W. 980, 270 Mo. 230, 
236 [quot Cyc]. 


Okl.—Baker & Strawn v. Magnolia 
Petroleum €o., 254 P. 26, 124 Okl. 
94. 

[a] Rule is reasonable.—State v. 
Fahey, 126 A. 730, 32 Del. 504. 


37. Lucas v. State, 86 Ind. 180; 
Simpson v. Farmers,’ etc., Bank, 7 Ty, 
B.Mon. (Ky.) 549; State v. Solomans, 
22 S.C.L. 99, 21 S.C.L. 96; Richardson 
vy. Perkins, 4 Munf. (18 Va.) 512. But 
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'tion of statutes to future use, 


STATUTES 


accordingly. 


Where a 


Where, 


see Independent School Dist. in Green- 
wood Tp., 19 Pa.Co. 452 (the mere fact 
that a statute is in the past tense does 
not limit its operation to past cases). 


38. Bond v. Brewer, 23 S.E. 421, 96 
Ga. 443. But see In re Independent 
School Dist. in Greenwood Tp., 19 Pa. 
Co. 452 (mere fact that statute is in 
present tense does not limit its ap- 
Dlication to cases existing at the time 
of its passing). 


[a] Unless statute shows it con- 
templated future development, the 
court can only ascribe to the legisla- 
ture an intention to meet conditions 
existing when the act was passed. 
Crerar Clinch Coal Co. v. City of Chi- 
cago, 173 N.E. 484, 341 Il). 471. 


[b] Court should liberally construe 
the legislative intention as to adapta- 
Crerar 
Clinch Coal Co. v. City of Chicago, 173 
N.E. 484, 341 Ill. 471. 


39. See also particular titles in C. 


Texas Employers’ Ins. Ass’n 
f yler, (Tex.Civ.App.) 283 
{rev on other grounds 
288 S.W. 409]. But see 
Detroit v. Detroit United R. Co., 120 
N.W. 600, 156 Mich. 106 (holding that 
neither the rule that remedial statutes 
should be construed liberally, nor the 
rule that statutes should not be con- 
strued so as to enlarge the meaning 
which the words employed will bear, 
will justify a disregard of the lan- 
guage of a statute). 


41. Ala.—Ex p. Plowman, 53 Ala. 
40. 


Cal. Anglo London Paris Co. v. 
Johnson, 228 P. 7, 194 Cal. 123. 


Fla.—Bryan v. Dennis, 4 Fla. 445. 


Iowa.—Curtis v. Michaelson, 219 N. 
W. 49, 206 Iowa 111; Hawkeye Port- 
land. Cement Co. v. Chicago, ete., R. 
Co., 201 N.W. 16, 198 Iowa 1250. 


Mo.—State v. Public Serv. Commn., 
34 S.W.(2d) 37. 


N.J.—Camden, etc., R., ete., Co. v. 
Briggs, 22 N.J.Law 623. 


N.Y.—Peo. v. Dunford, 100 N.E. 433, 
207 N.Y. 17; Public Serv. Commn. v. 
Booth, 156 N.Y.S. 140, 170 App.Div. 
SOOe hatte 1 5.5y aN wW.S.-) 0658) + PCO. Ve 
Rochester, 190 N.Y.S. 559, 116 Misc. 
703; Peters v. Sisson, 102 Misc. 465, 
169 N.Y.S. 940 [rev on other grounds 
171 N.Y.S. 62, 183 App.Div. 286 (aff 120 
N.E. 873, 224 N.Y. 554)]. 


Pa.—Page v. King, 131 A. 707, 285 
Pa. 153. 


B.C.—In re Registry Act, 23 B.C. 
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of the past or perfect tenses,?7 or clearly appears, 
from its language, to deal only with subject matter 
in existence at its passage,®® it will be interpreted 


[§ 656] B. Particular Classes of Statutes*?9—1. 
Liberal or Strict Construction as Affected by Nature 
of Act in General. Where the language of a statute 
is ambiguous and the meaning of the lawmakers 
uncertain, the subject matter of the statute will 
ecntrol, to some extent, in determining whether a 
strict or liberal interpretation shall be adopted.4® 
Laws enacted in the interest of the public welfare” 
or convenience,*? or in regard to the rights of cit- 
izenship,*® or relating to the military power of the 
government,** or relating to schools and school dis- 
tricts,*° laws for the construction of works of great 


547. 


Ont.—Butland v. Gillespie, 16 Ont. 
486; Butterworth v. Ottowa, 15 Ont. 
W.N. 396. 


[a] Statute intended for public 
benefit is to be taken most strongly 
against those who claim rights or 
powers under it and most favorably to 
the public. Curtis v. Michaelson, 219 — 
N.W. 49, 206 Iowa 111; Hawkeye Port- 
land Cement Co. v. Chicago, etc., R. 
Co. 201 N.W. 16, 198 Iowa 1250. 


42. State v. Public Serv. Commn., 
(Mo.) 34 S.W.(2d) 37; Marshall v. 
Vultee, 1 E.D. Smith 294 [rev 11 N.Y. 
461]: Peters v. Sisson, 169 N.Y.S. 940, 
102 Mise. 465 [rev on other grounds 
171 N.Y.S. 62, 183 App.Div: 286 (aff 
120 N.E. 873, 224 N.Y. 554) J]. 


43. U.S.—In re Polsson, 159 F. 283. 


Colo.—Peo. v. Earl, 94 P. 294, 42 
Colo. 238. 


Haw.—Dwight v. Kalauokalani, 24 
Haw. 454. 


N.Y.—Matter of Stewart, 50 N.B. 51, 
155 N.Y. 554; Peo. v. Wood, 42 N.E. 
536, 148 N.Y. 142; Behrman v. Voorhis, 
72 N.Y.S. 2938, 65 App.Div. 14; Peters 
v. Sisson, 169 N.Y.S. 940, 102 Misc. 
465 [rev on other grounds, 171 N.Y.S. 
62, 183 App.Div. 286 (aff 120 N.B. 873, 
224 N.Y. 554)]; Matter of Griffin, 71] 
N.Y.S. 1127, 35 Misc. 534; Matter of 
Clement, 60 N.Y.S. 328, 29 Misc. 30. 


Okl.—Grove v. Haskell, 104 P. 56, 24 
Okl. 707. 


Pa.—Com. v. Berry, 39 Pa.Co. 510. 


Philippine—Roa v. Insular  Col- 
lector of Customs, 23 Philippine 315. 


[a] Franchise and election statutes 
should be construed liberally in favor 
of the voters. Peo. v. Harl, 94 P. 294, 
42 Colo. 238. 


44. Sweetser v. Lowell, 149 C.C.A, 
359, 236 F. 169; Sweetser v. Emerson, 
149 C.C.A. 351, 286 F. 161, Ann.Cas. 
1917B 244. 


45. Pasadena Univ. v. Los Angeles 
County, 214 PRP. 868, 190 Cal. 786; 
Hudgins v. Mooresville School Dist., 
278 S.W. 769, 312 Mo. 1; State v. Mor- 
gan, 187 S.W. 54, 268 Mo. 265; Causey 
Vv. Cauca County, 135 S.E. 40, 192 N. 
C..298. 


[a] Constructive and not destruc- 
tive.—Statutes relating to institutions 
which it is the state’s duty to protect 
are presumed to be constructive and 
not destructive. State ex rel. Day v. 
Rapides Parish School Board, 103 So. 
757, 158 La. 251. v ; 
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publie utility,*® laws for the protection of human 
life*? or for the preservation of health,** and laws 
for the prevention of fraud,*® or providing reme- 
dies against either public or private wrongs®® should 
be liberally construed with a view to promote the 
object in the mind of the legislature. Statutes con- 
ferring special privileges on individuals or corpo- 
rations,°! or which constitute exceptions to general 
statutes,°2 or which are in derogation of common 
rights,°? are to be strictly construed. The powers 
given by a statute to subordinate local authorities 
are strictly construed, and every reasonable doubt 
as to the existence of a particular power is resolved 
against its existence.°4 Statutes passed in the ex- 
ercise of the police power of the state should be 
strictly construed,°® while all statutes of a penal 
nature, whether civil or ecriminal,®® must be con- 
strued strictly in favor of those whom they affect.>7 
The requirements of a statute which are mandatory 
must be strictly construed,®* while those which are 
directory should receive a liberal construction for 
the accomplishment of the purpose of the act;>° 
but the rule of strict construction of a mandatory 
statute becomes inoperative when its application 
will limit, if it does not destroy, the purpose of the 
statute.°° An administrative statute in its appli- 
cation is to be limited to its plain unequivocal 
terms. However the rules of strict and liberal 

46. Baring v. Erdman, 2 F.Cas.No. 


981; Anglo London Paris Co. v. John- 
son, 228 P. 7, 194 Cal. 123. — 


47. U.S.—Chicago; ete., R. Co. v. 
Voelker, 65 C.C.A. 226, 129 F. 522, 70 
L.R.A. 264 [rev 116 F. 867]. 


Ala.—Walker v. Birmingham Coal, 
etc., Co., 68 So. 1012,-184 Ala. 425. 


Miss.—Illinois Cent. R. Co. v. 
Causey, 63 So. 336, 106 Miss. 36, Ann. 
Cas.1917A 1281. 


N.Y.—Peters v. Sisson, 169 N.Y.S. 
940, 102 Misc. 465 [rev on other 
grounds, 171 N.Y.S. 62, 183 App.Div. 
286 (aff 120 N.E. 873, 224 N.Y. 554) ]. 


Pa.—Nolan v. Jones, 67 Pa.Super. 
430 [aff 106 A. 235, 263 Pa. 124]. 


L.R.A.1917D 310. 


[a] 
bodies, 


126 Mise. 838. 


600. 
56. 


57.- 


STATUTES 


on officer or board under the state’s 
police powers should be strictly con- 
strued, and all powers not granted by 
the statute are withheld. 
Morehead, 161 N.W. 569, 100 Neb. 864, 


Presumptions.—Legislative 
exercising police power, 
assumed to have commanded or for- 
bade certain acts to conserve public or 
individual safety. 
can Ry. Express Co., 214 N.Y.S. 787, 
Presumptions in aid 
of construction generally see supra § 


Koffler v. Ameri- 


Nature and subject matter of 
penal statutes see infra § 658. 


See infra §§ 659-661. 


| 


it 
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construetion may be departed from in order that, 
absurd results may be avoided,®? and to the end 
that a statute shall be effective for the purposes 
intended,®*? and the rule of strict construction 15 
not viclated by permitting the words to have their. 
full meaning,®? or the more extended of two mean-. 
ings.6> Where the provisions of a statute are adopt- 
ed by a general reference, the adopting act will re- 
ceive a more liberal construction than if originally: 
passed with reference to the particular subject.°° 


Matters of public policy. While equitable con- 
struction may be tolerated in remedial statutes,°? 
it should always be resorted to with great caution 
and should ‘never be extended to mere arbitrary 
regulations of matters of public policy.®® 


Initiative measures. The canons of statutory con- 
struction apply with equal force to initiative meas- 
ures as to legislative enactments.°? 


Unscientific and bungling statute cannot be con- 
strued and interpreted by the same strict rules as, 
a consistent and.scientifie one.*? 


[§ 657] 2. Remedial Statutes.71 Remedial stat- 
utes are those which do not ereate, enlarge, dimin- 
ish, or destroy vested rights.‘ Statutes enacted 
for the suppression of fraud,’? the correction of 
errors,’* the supplying’® or curing’® of defects, the . 


67. See infra § 657 note 87 [f]. 


68. Walker v. Spokane, 113 P. 775, 
62 Wash. 312, Ann.Cas.1912C 994. 


69. State v. Erickson, 244 P. 287, 
75 Mont, 429. 


70. Pelham v. Shinn, 113 N.Y.S. 98, 
129 App.Div. 20 [aff 87 N.E. 1128, 194 
N.Y. 548]; Reynolds v. Bingham, 110 
N.Y.S. 520, 126 App.Div. 289 [aff 86, 
Ne Bie dred 293) Nees GOS 


71. Construction.of: 
Shera and penal statute see infra 
Remedial statute imposing liabilities 
see infra § 668. 


Retroactive operation of 
statute see infra § 695. 


State v. 


are 


remedial 


48. Peo. v. Raport, 183 N.Y.S. 589, 
193 -App.Div. 135; Mannix v. Frost, 
164 N.Y.S. 1050, 100 Misc. 36. 

49. Cumming v. Fryer, Dudley 
(Ga.) 182; Sharp v. New York, 31 
Barb. (N.Y.) 572, 9 Abb.Pr:..:243, 118 
How.Pr. 97; Nolan v. Jones, 67 Pa. 
Super. 430 [aff 106 A. 235, 263 Pa. 124]. 

50. See infra § 657. 

51. See infra § 664. 

52. Tyson v. Britton, 6 Tex. 222; 
Moss v. Bross, (Tex.Civ.App.) 221 S. 


W. 343; Bright v. Briscoe, (Tex.Civ. 
App.) 193 S.W. 156. 
Construction of exceptions see 


supra § 6438. 
53. See infra §§ 665-667. 


54. City of Auburn v. Paul, 85 A. 
571, 110 Me. 192. 


55. 
569, 100 Neb. 864, L.R.A.1917D 310. 
See also Brunnworth vy. Kerens-Don- 
newald Coal Co., 103 N.E. 178, 260 Tl. 
202 [aff 169 Ill.App. 58] (holding that 
statutes in the nature of police regu- 
lations may either be for the benefit 
of the public or some particular class, 
although none be mentioned, in which 
case the scope of the statute must be 
determined from a careful considera- 
tion of its provisions and the end it 
was obviously : intended to accom- 
plish). 


[a] Statute conferring authority 


State v. Morehead, 161 N.W.' 


58. Peo. v. Harl, 94 P. 294, 42 Colo. 
238; Regan v. Ensley, 222 S.W. 773, 
283 Mo. 297; Peters v. Sisson, 169 N.Y. 
S. 940, 102 Mise. 465 [rev on other 
grounds, 171 N.Y.S. 62, 183 App.Div. 
286 (aff 120 N.H. 873, 224 N.Y. 554)]; 
Asbury v. Albemarle, 78 S.E. 146, 162 
N.C. 247, 44 L.R.A.N.S. 1189 [cit Cyc]. 


59. Peo. v. Harl, 94 P. 294, 42 Colo. 
238; Hudgins v. Mooresville School 
Dist., 278 S.W. 769, 312 Mo. 1; Peters 
v. Sisson, 169 N.Y.S. 940, 102 Misc. 
465 [rev on other grounds 171 N.Y.S. 
62, 183 App.Div. 286 (aff 120 N.E. 8738, 
224 N.Y. 554)]. 


60. Regan v. Ensley, 222 S.W. 7738, 
283 Mo. 297. 


61. State ex rel. Tummons v. Cox, 
282 S.W. 694, 3138 Mo. 672 [quashing 
cert (A.) 274 S.W. 528]. 


62. Sweetser v. Lowell, 236 F. 169, 
149 C.C.A. 359; Sweetser v. Emerson, 
L49) ©. CoA “ibaa 236 ORNy 16s Ann Gas: 
1917B 244. 


63. Sweetser v. Lowell, 149 C.C.A. 
359, 236 F. 169; Sweetser v. Emerson, 
149 C.C.A, 351, 236 F. 161, Ann.Cas. 
1917B 244, 


64. Sacramento Nav. Co. v. Salz, 47 
S.Ct. 368, 273 U.S. 326, 71 L.Ba. 663 
[rev 3 F.(2d) 759]. 

65. Sacramento 
supra, 


66. 


Nav. Co. v. Salz, 


Jones v. Dexter, 8 Fla. 276. 


Distinction between remedial and 
penal statutes see infra § 658. 


Statutes allowing double or treble 
damages as remedial or penal see 
infra § 658. 

Statutes giving right of action see 
Actions §§ 47, 95, 101-109; Death § 43; 
Interpleader § 6. ‘ 


72. Globe Indemnity Co. v. Martin, 
108 So. 761, 763, 214 Ala. 646 [quot 
Barrington v. Barrington, 76 So. 81, 
200 Ala. 315]. p 

73. Carey v. Giles, 9 Ga. 253; Doe 
v. Avaline, 8 Ind. 6, 


74 White County v. Key, 30 Ark. 
603; Ex p. Dexter, 107 A. 134, 93 Vt. 
304 [cit Cyc]. ; 

75. Cal.—Peo. v. Hays, 4 Cal. 127. 

Mass.—Gray v. Bennett, 3 Metce. 52.2, 


Neb.—Western Travelers’ Acc. As- 
Soc. v. Taylor, 87 N.W. 950, 62 Neb. 
783; Buckmaster y. McElroy, 31 N.W, 
76, 20 Neb. 557, 57 Am.S.R. 843. ‘ 


Tex.—Falls v. Key, (Civ.A.) 278 S, 
W. 893; Lewellyn v. Ellis, 115 S.W. 84, 
50 Tex.Civ.App. 453 [certain questions 
answered 116 S.W. 42, 102 Tex. 297]; 
O'Connor v. State, (Civ.App.) 71 S. 
W. 409 [rev on other grounds 73 S.W. 
1041, 96 Tex, 484]. 


Vt.—Montpelier y. Senter, 4 
72 Vt. 112. rasa 


76. Ill—M. H. Vestal Co. v. Rob- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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protection of life and property,?” the remedy of 
public evils,’® the redress of existing grievances,’® 
introducing some new regulation or proceeding con- 
ducive to the publie good,®° or the granting of rem- 
edies for the recovery or protection of rights,®1 are 


ertson, 115 N.E. 629, 277 Ill. 425. 


Iowa.—Osgood v. Names, 184 N.W. 
331, 191 Iowa 1227. 


Minn.—Peet v. East Grand Forks, 
112 N.W. 1005, 101 Minn. 523. 


N.C.—Weston v. J. L. Roper Lum- 
ber Co., 75 S.E. 800, 160 N.C. 263. 


N.D.—Citizens’ Nat. Bank v. Bran- 
den, 126 N.W. 102. 


Pa.—Howes v. Dolan, 
586, 44 Wkly.N.C. 62. 


S.D.—Sayer v. Lee, 166 N.W. 635, 
40 S.D. 170; McConnell v. Margulies, 
165 N.W. 990. 


Utah.—-Tate v. Rose, 99 P. 1008, 35 
Utah 229. 


gue. p. Dexter, 107 A. 134, 93 Vt. 


Man.—McCutcheon Lumber Co. vy. 
Minitonas, 22 Man. 681. 


[a] Defects in civil jurisprudence. 
—A remedial statute is one which not 
only remedies defects in the common 
law, but defects in civil jurisprudence 
generally, embracing not only the 
common law, but the statutory law. 
M. H. Vestal Co. v. Robertson, 115 
INS 16295°277 Tl: 4252 


[b] Curative statutes can cure or 
remedy only such errors or omissions 
as the legislature might previously 
have dispensed with. Peet v. East 
Cred Forks, 112 N.W. 1005, 101 Minn. 

oO. 

Curative statute generally see Con- 
stitutional Law §§ 785-802. 


77. Boston, etc., Mill Corp. v. Gard- 
ner, 2 Pick. (Mass.) 33; Gillespie v. 
Winberg, 4 Daly (N.Y.) 318; Nash- 
ville v. Nichol, 3 Baxt> (Tenn.) 338; 
Freels v. Walker, (Tex.Commn.App.) 
35 S.W.(2d) 408 [den reh (Commn. 
App.) 26 S.W.(2d) 627]. 


78. Lovejoy v. Isbell, 40 A. 531, 70 
Conn. 557; State v. Lipkin, 84 S.E. 
340, 169 N.C. 265, L.R.A.1915F 1018, 
Ann.Cas.1917D 137; Nolan v. Jones, 
67 Pa.Super. 430 [aff 106 A. 235, 263 
Pa. 124]. 

79. Baylies v. Curry, 30 Ill.App. 
105 [aff 21 N.B. 595, 128 Ill. 287]; Van 
Hook vy. Whitlock, 2 Edw. (N.Y.) 304 
[aff 7 Paige 373 (aff 26 Wend. 43, 37 
Am.Dec. 246)]; Wright v. Wimberly, 
184 P. 740, 94 Or. 1; Citizens’ Guaran- 
ty State Bank v. National Surety Co., 
258 S.W. 468 [aff (Tex.Civ.A.) 242 
S.Ww. 488]. 


80. Baylies v. Curry, 30 Wl.App. 
105 [aff--24 -N.B. 595, 128 Tll. 287]; 
Van Hook v. Whitlock, 2 Edw. (N.Y.) 
304 [aff 7 Paige 373 ¢aff 26 Wend. 43, 
37 Am.Dec. 246) ]. 


81. U.S.—U. S. v. Rhodes, 
Cas.No. 16,151, 1 Abb. 28. 


Colo.—Colorado Milling, etc., Co. v. 
Mitchell, 58 P. 28, 26 Colo. 284 [aff 
55 P. 736, 12 Colo.App. 277]. 


Ga.—Carey v. Giles, 9 Ga. 253. 


Ill.—Harrison v. Monmouth Nat. 
Bank, 69 N.E. 871, 207 Ill. 630 [aff 
108 Tll.App. 493]. 


Neb.—Becker v. Brown, 91 N.W. 
178, 65 Neb. 264; Williams v. Miles, 
87 N.W. 315, 62 Neb. 566; State v. 
Fremont, etc., R. Co. 35 N.W. 118, 
92 Neb. 313; Morehead v. Adams, 26 
N.W. 242, 18 Neb. 569. 


N.J.—Kennealy v. Leary, 51 A. 475, 
[59 C. J.—60] 


9 Pa.Super. 


PAS aS 


STATUTES 


67 N.J.Law 435. 


N.Y.—Brown v. Ward, 216 N.Y.S. 
84,127 Misc. 89 [rev on other grounds 
219 N.Y.S. 139, 218 App.Div. 643]. 


Ohio.—Stern v. Gimble, 25 OhioN.P. 
N.S. 211. 


Or.—Wright, v. Wimberly, 
740, 94 Or. 1. 


a.—Wissler v. Becker, 


184 °P. 


P 2=Pa.Co. 
103. 

Philippine.—Tamayo v. 
Philippine 953. 


W.Va.—Cain v. Brown, 46 S.E. 579, 
54 W.Va. 656. 


Alta.—In re Richard Co., Ltd., 11 
Alta.L, 495. 


Ont.—Campbell v. Canadian Pac. R. 
Co., 18 Ont.L. 466, 14 Ont.W.R. 144. 


[a] Statutes held remedial.—(1) 
Employer’s liability aet. Colorado 
Milling, “ete., Co. v. Mitchell, 58 P. 
28, 26 Colo. 284 [aff 55 P. 736, 12 Colo. 
App. 277]. (2) Statute allowing in- 
fants one year after becoming of age 
to redeem land sold for nonpayment 
of taxes. Cain v. Brown, 46 S.H. 579, 
54 W.Va. 656. (3) Statute creating an 
agister’s lien. Becker v. Brown, 91 
N.W. 178, 65 Neb. 264. (4) Statute 
permitting the recovery of money lost 
on a wager or in gaming. Kennealy 
v. Leary, 51 A. 475, 67 N.J.Law 435. 
(5) A statute protecting all persons 
in the United States in their civil 
rights, and to furnish the means for 
their vindication. U. S. v. Rhodes, 
27 F.Cas.No. 16,151, 1 Abb. 28.- (6) 
Statute regulating railroads and pre- 
venting unjust discrimination. State 
Vv. Mremont,. ete, R. Co., 35° New. 118, 
22 Neb. 313. (7) Statute relating to 
bills of exceptions. Williams v. 
Miles, 87 N.W. 315, 64 Neb. 566; More- 
head v. Adams, 26 N.W. 242, 18 Neb. 
569. (8) Statute relating to negotia- 
ble instruments, and authorizing the 
holder to sue all parties liable there- 
on in one action, and to recover a 
judgment against them according to 
their rights between themselves. 
Harrison v. Monmouth Nat. Bank, 69 
pee 871, 207 Tll. 630 [aff 108 Ill.App. 


82. Iowa.—Haskel v. Burlington, 
30 Iowa 232. 


Mo.—Shohoney v. Quincy, etc. R. 
Co., 1382 S.W. 1059, 231 Mo. 131, Ann. 
Cas.1912A 1143 [error dism 32 S.Ct. 
517, 223 U.S. 705, 56 L.Ed. 621]; Un- 
ion Brewing Co. v. Ehlhardt, 120 S.W. 
1193, 1839 Mo.App. 129. 


N.Y.—American Historical Soc. v. 
Glenn, 162 N.H. 481, 248 N.Y. 445; 
Tompkins v. Hunter, 43 N.H. 532, 149 
ON Veer sah tes 


Ohio.—Sharp v. Sharp, 22 OhioCir. 
Ct.N.S. 427. 


Pa.—Rochester Trust Co. v. White, 
OOn Aveeno, (2 eoneeae4 60 so) ELOW ES Va 
Dolan, 9 Pa.Super. 586, 44 Wkly.N.C. 
62. 


Gsell, 35 


Va.—vVicars v. Salyer, 68 S.E. 988, 
TAA Va SOT 


Wash.—Peet v. Mills, 136 P. 685, 
76 Wash. 437, L.R.A.1916A 358, Ann. 
Cas.1915D 154. 


83. U.S.—Jones v. Virginia, 25 F. 
666. 
D.C.—Chew v. District of Columbia, 


42 App.D.C. 410; Reagan v. District 
of Columbia, 41 App.D.C. 409. 


known as remedial statutes. 
statutes, regard should be had to the former law,®?: 
the defects or evils to be cured or abclished,®? or 
the misehief to be remedied,’* and the remedy pro- 
vided;*° and they should be interpreted liberally’® 
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In construing such 


Ind.—National Car Coupler Co. v.. 
Sullivan, 126 N.E. 494, 73 Ind.A. 442. 


Iowa.—Haskel vy. Burlington, 30: 
Iowa 232. 


Mo.—Co-operative Live 
Commn. Co. v. Browning, 
934, 260 Mo. 324. 


N.Y.—Tompkins v. Hunter, 43 N.E.. 
5382, 149. N.Y, 117. 


Ohio.—Sharp v. Sharp, 22 OhioCir:. 
Ct.N.S. 427. 


Pa.—Howes v. Dolan, 
586, 44 Wkly.N.C. 62. 


Tex.—Taylor v. Iowa Park Gin Co.,, 
(Civ.A.) 199 S.W,-853. 


Wash.—Peet v. Mills, 186 P. 685,. 
76 Wash. 437, L.R.A.1916A 358, Ann. 
Cas.1915D 154. 


84. U.S.—Soper v. Hammond Lum— 
ber Co., 4 F.(2d) 872. 


Mo.—Shohoney v. Quincy, ete., R. 
Co., 132 S.W. 1059, 231 Mo. 131, Ann. 
Cas.1912A 1143 [error dism 32 S.Ct, 
517, 223 U.S. 705, 56 L.Ed. 6244-—Rose- 
v. Franklin L. Ins. Co., 132 S.W. 613, 
153 Mo.App. 90; Union Brewing Co. v. 
Ehlhardt, 120-S.W. 1193, 139 Mo.App.. 


29. 


N.Y.—American Historical Soc. v.. 
Glenn, 162 N.E. 481, 248 N.Y. 445. 


Ohio.—Sharp v. Sharp, 22 OhioCir.. 
Ct.N.S. 427. 


Pa.—Rochester Trust Co. v. White,, 
90 A. 127, 243 Pa. 469. 


Va.—vVicars v. Salyer, 68 S.H. 988, 
IT Va... 307. 


85. Jowa.—Haskel v. Burlington,. 
30 Towa 232. 


Mo.—Co-operative Live Stoek 
Commn. Co. v. Browning, 168 S.W. 
934, 260 Mo. 324; Shohoney v. Quincy, 
etc., R..Co., 132 S/W. 1059, 231 Mo. 131, 
Ann.Cas.1912A 1143 [error dism 32 
SCE 517) .223 -W.S2 7105, 56 anid G2ab 
Union Brewing Co. v. Ehlhardt, 120 
S.W. 11938, 139 Mo.App. 129. 


N.Y.—American Historical Soc. v. 
Glenn, 162 N.Hy 481, 248 N.Y. 445. 


Ohio.—Sharp v. Sharp, 22 OnioCir. 
Ct.N.S. 427. 


Pa.—Rochester Trust Co. v. White, 
90 A. 127, 243 Pa. 469. 


Va.—Vicars v. Salyer, 68 S.E. 988, 
DEL V ia eo Os 


Wash.—Peet v. Mills, 136 P. 685, 76 
Wash. 437, L.R.A.1916A 358, Ann.Cas. 
1915D 154. 


86. U.S.—United States v. United. 
Shoe Machinery Co., 264 F. 138 [mo- 
tion gr 41 S.Ct. 9, appeal dism 41 S.Ct. 
217, 254 U.S. 666, 65 L.Ed. 465, and 
aff 42 S.Ct. 585, 259 U.S. 575, 66 L.Ed. 


Stock. 
168 S.W. 


9 Pa.Super. 


1071]; Camunas vy. New York, etce., 
SS. tCo., 260. Bi 40s TAC CrAS Ge 
Chase v. Erhardt, 198 F. 305; Fish- 


er v. Consequa, 9 F.Cas.No, 4,816; U.. 
S. v. Rhodes, 27 F.Cas.No. 16,151, 1 
Abb. 28. 


Ala.—Harrington v. State, 76 So. 
422, 200 Ala. 480; Railroad Commn. v. 
Alabama Great Southern R. Co., 64 
So. 13, 185 Ala. 354, L.R.A.1915D 98. 


Ark.—White County v. Key, 30 Ark. 
603. 


Cal.—In re Patterson, 102 P. 941, 
155 Cal. 626, 26 L.R:A.N.S. 654, 132 
Am.S.R. 116, 18 Ann.Cas. 625; Cul- 
lerton v. Mead, 22, Cal..95; The Mary~ 


. 
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to embrace all cases fairly within 


Ann, 6 Cal. 462, 65 Am.D. 528. 


Conn.—Merchants’ Bank, etc., Co. 
v. Pettison, 153 A. 789, 112 Conn. 652; 
Wolcott v. Pond, 19 Conn. 597. 


D.C.—Chew v. District of Columbia, 
42 App.D.C. 410; Reagan v. District of 
Columbia, 41 App.D.C. 409; McNa- 
mara v. Terminal Co., 37 App.D.C. 
384; United States v. Richards, 33 
App.D.C. 410. 


Fla.—Amos-v. Conkling, 126 So. 283, 
99 Fla. 206. 


Ga.—Carey v. Giles, 9 Ga. 253. 


Ill.— Harrison v. Monmouth Nat. 
Bank, 69 N.E. 871, 207 Ill. 630 [aff 
108 Ill.App. 493]; Honore v. Wilshire, 
109 Ill. 108; Jackson v. Warren, 32 
Ill. 331; New Erie Coal Co. v. McMul- 
len, 247 Ill.App. 515. 


Ind.—Potter Mfg. Co. v. Beyer, 86 
N.E. 887; Doe v. Avaline, 8 Ind. 6; 
Ryan v. Vanlandingham, 7 Ind. 416; 
Northern Indiana R. Co. v. Lincoln 
Nat. Bank, 92 N.E. 384, 47 Ind.App. 98. 


Iowa.—Osgood v. Names, 184 N.W. 
331, 191 Iowa 1227. 


Kan.—Van Doren v. Wolf, 211 P. 
144, 112 Kan. 380. 


La.—Smith v. Lyon Cypress Co., 73 
So. 312, 140 La. 507; State v. Hart, 
62 So. 161, 133 La. 5; Monteleone v. 
Ins. Co., 7 La.App. (Orleans) 247.. 


Md.—Franklin v. Franklin, 1 Md. 
Ch. 342. 


Mass.—Shea v. Peters, 119 N.E. 746, 
230 Mass. 197; Everson v. General 
Fire, etc., Assur. Corp., Ltd., 88 N.E. 
658, 202 Mass. 169; ~Boston, etc., Mill 
Coyp. v. Gardner, 2 Pick. 33. 


Mich.—Robinson v. Harmon, 117 
N.W. 664, 157 Mich. 272 [rev on other 
grounds 122 N.W. 106, 157 Mich. 276]; 
City of Detroit v. Detroit United Ry. 
Co., 120 N.W. 600, 156 Mich. 106. 


Minn.—State v. Baldwin, 65 N.W. 
80, 62 Minn. 518. 


Mo.—State v. Public Serv. Commn., 
34 S.W.(2d) 37; Hudgins v. Moores- 
ville Consol. School Dist., 278 S.W. 
769, 812 Mo. 1; State v. St. Louis Bd. 
of Hducation, 242 S.W. 85, 294 Mo. 106; 
State v. Public Serv. Commn., 204 
S.W. 497; Abbott v. Marion Min. Co., 
164 S.W. 563, 255 Mo. 378; Jacobs v. 
Chicago, ete., R. Co., (App.) 204 S.W. 
954; Talbert v. Grist, 201 S.W. 906, 
198 Mo.App. 492; Pulitzer Pub. Co. v. 
MecNichols, 153 S.W. 562, 170 Mo.App. 
709; Union Brewing Co. v. Ehlhardat, 
120 S.W. 1193, 189 Mo.App. 129. 


Neb.—Becker v. Brown, 91 N.W. 
178, 65 Neb. 264; State v. Fremont, 
etc., R. Co., 35 N.W. 118, 22 Neb. 313. 


N.J.—Kennealy v. Leary, 51 A. 475, 
67 N.J.Law 435; Camden, etc., Transp. 
Co. v. Briggs, 22 N.J.Law 623; West 
Jersey, etc., R. Co. v. Public Utility 
Comrs., 152 A. 378, 8 N.J.Misc. 899. 


N.Y.—Archer v. Equitable Life As- 
sur. Soc., 112 N.BH. 433, 218 N.Y. 18; 
Lockhart v. Hoffman, 90 N.E. 943, 197 
N.Y. 381; Ulysses v. Ingersoll, 75 
N.B, 225, 182 N.Y. 369; John P. Kane 
Co. v.. Kinney, 66 N.E. 619, 174 N.Y. 
69; Strauss v. Union Cent. L. Ins. 
Co., 63 N.H: 347, 170 N.Y. 349; Allen 
v. Stevens, 55 N.H. 568, 161 N.Y. 122; 
Tompkins v. Hunter, 438 N.E. 532, 149 
Peo. v. Fitch, 41 N.B. 695, 
147 N.Y. 355; Peo. v. Barker, 35 N.B. 
657, 140 N.Y. 4387, 23. L.R.A. 785; Ber- 
ger v. Varrelmann, 27 N.E. 1065, 127 
N.Y. 281, 12 L.R.A. 808; Matter of 
Holbrook, 2 N.E. 887, 99 N.Y. 539; 
Peo. v. Zoll, 97 N.Y. 203; ‘Peo. v. Har- 
denburgh, 90 N.Y. 411 [aff 27 Hun 
546]; Hudler v. Golden, 36 N.Y. 446; 


STATUTES 


he athe! i jg ee Fa pene res 


their scope,’? so | as to accomplish the object of the legislature,** 


Smith v. Moffat, 1 Barb. 65 [aff 4 N.Y. 
126]; Gillespie v. Winberg, 4 Daly 
318; Glen Falis Portland Cement Co. 
v. Van Wirt Constr. Co., 228 N.Y.S. 
289, 132 Misc. 95 [mod on other 
grounds 232 N.Y.S. 410, 225 App.Div. 
159]; Brown v. Ward, 216 N.Y.S. 84, 
127 Mise. 89 [rev on other grounds 
219 N.Y.S. 139, 218 App.Div. 643]. 


N.C.—Weston vy. J. L. Roper Lum- 
ber Co., 75 S.B. 800, 160 N.C. 263; 
Asheville Land Co. v. Lange, 63 S.H. 
164, 150 N.C. 26; Morris v. Staton, 
44 N.C. 464. 

Ohio.—Weirick v. 


ber Co., 117 N.E. 362, 96 
State v. Baker, 102 N.E. 


Mansfield Lum- 
OhioSt: 386; 
732, 88 Ohio 


St. 165; Sharp v. Sharp, 22 OhioCir. 
Ct.N.S. 427; Stern v. Gimbel, 25 
OhioN.P.N.S. 211. 


Or.—Wright v. Wimberly, 184 P. 
740,94 Or. 1; State v. Dunn, 99 P. 278, 
53 Or. 304 [aff 100 P. 258, 53 Or. 304]. 


Pa.—Grimes v. Pennsylvania R. Co., 
7 Pa.Dist. 417; In re Hazle Tp., 1 Pa. 


Dist. 815; Nehr v. Lancaster County, 
19. Pa.Co. 118; Wissler v. Becker, 2 
Pa.Co. 103. 


Philippine.—Bonzon v. Standard Oil 
Co., 27 Philippine 141; Zamora v. 
Manila, 7 Philippine 584. 


Porto Rico.—Ex p. Ramierz, 10 Por- 
to Rico Fed. 549; Fernandez v. Pes- 
cay, 26 Porto Rico 735; Gutierrez v. 
Foix, 28 Porto Rico 68. 


R.I—Calef v. Steere’s Hst., 134 A. 
1, 47 R.I. 498; State v. Lynch, 68 A. 
315, 28 R.1. 463. 


S.C.—Law v. Prettyman, 
815, 149 S.C. 178. 


S.D.—Sayer v. Lee, 166 N.W. 635, 40 
S.D. 170; McConnell v. Margulies, 165 
N.W. 990. 


Tenn.—Kitts v. Kitts, 189 S.W. 875, 
136 Tenn. 314; Nashville v. Nichol, 3 
Baxt. 338. 


Tex.—Cousins v. Sovereign Camp, 
W. O. W., 35 S.W.(2d) 696 [aff (Civ. 
App.) 26 S.W.(2d) 453; State v. 
O’Connor, 73 S.W. 1041, 96 Tex. 484 
[rev (Civ.App.) 71 S.W. 409]; Freels 
v. Walker, (Commn.App.) 35 8S.W.(za) 
408 [den reh (Commn.App.) 26 S.W. 
(2a) 627]; International, ete., R. Co. 
v. Concrete Inv. Co., (Commn.App.) 
263.S.W. 265 [aff (Civ.App.) 201 S.W. 
718]; Citizens’ Guaranty State Bank 
v. National Surety Co., (Commn.App.) 
258 S.W. 468 [aff (Civ.App.) 242 S.W. 
488]; Texas Employers’ Ins. Assoc. v. 
Tyler, (Civ.App.) 283 S.W. 929 [rev 
on other grounds (Commn.App.) 288 
S.W. 409]; Taylor v. Iowa Park Gin 
Co., (Civ.App.) 199 S.W. 853; Shep- 
pard’s Home v. Wood, (Civ.App.) 140 
S.W. 394. 


Utah.—Castle v. Delta Land, etce., 
Co.,. 197 BP..584, 58 Utah 137. 


ooh mean p. Dexter, 107 A. 134, 93 Vt. 


Va.—Hechler v. Kemp, 95 S.E. 400, 
122 Va. 528. 


Wash.—State v. Superior Court of 
Pierce County, 176 P. 352, 104 Wash. 
268; Peet v. Mills, 136 P. 685, 76 
Wash. 437, L.R.A.1916A 358, Ann.Cas. 
1915D 154. 


W.Va.—Hasson v. Chester, 67 S.R. 
731, 67 W.Va. 278; Cain v. Brown, 46 
S.E. 579, 54 W.Va. 656. 


Wis.—Baumann v. West Allis, 204 
N.W. 907, 187 Wis. 506 [cit Cyc]. 


146 S.E. 


Eng.—Dapueto v. Wyllie, L.R. 5 
P.C, 482; Atcheson v. Everitt, Cowp. 
391, 98 Reprint 1142; Johnes vy. 


Johnes, 3 Dow. 1, 3 Reprint 969. 


Man.—Winnipeg v. Winnipeg Elec- 
tric R. Co., 31 Man. 131; McCutcheon 
Lumber Co. v. Minitonas, 22 Man. 
681.4 ' ; 


N.S.—Lewis v. General Manager of 
Government Rys., 50 N.S. 326. 


Ont.—In re Ollman, 57 Ont.L. 340, 
[1925] 3 Dom.L.R. 1196. 


[a] biberal construction of re- 
medial statute means construction in 
the interest of those whose rights are 
to be protected. Glens Falis Portland 
Cement Co. v. Van Wirt Consir. Co., 
228 N.Y.S. 289, 132 Misc. 95 [mod on 
other grounds 232 N.Y.S. 410, 225 
App.Div. 159]. 


[b] Inharmonious element in re- 
lated context.—When the legislative 
purpose in amending a remedial stat- 
ute is plain and obvious, that purpose 
is not to be defeated by too critical 
a construction of an inharmonious 
element in its related context. Van 
Doren v. Wolf, 211 P. 144, 112 Kan. 
380. : 


[c] Construction to subserve right. 
—In construing remedial statutes, 
that construction will be preferred, 
if the language of the statute permits, 
which will subserve the right rather 
than that which may perpetuate a 
wrong. -Ingersoll v. Gourley, 130 P. 
743, 72 Wash. 462. 


[d] Extent of change and means 
of execution.—Remedial statutes in- 
tended to provide against existing de- 
fects in the common law must receive 
a liberal construction, both as to the 
extent of the change and the means 
of their execution. Osgon1 v. Names, 
184 N.W. 331, 191 Iowa 1227. 


[e] Statute enacted to remedy 
rigor of common law (1) should be 
construed, if not liberally, at least 
fairly to carry out the policy which 
it was enacted to promote (Chamher- 
lain v. Western Transn. Co.. 44 NY. 
305, 4 Am.R. 681), (2) and a con- 
struction so narrow and l.ice.al inat 
it will practically nullify the statute 
should not be adopted (Harbeck vy. 
Pupin, 25 N.E. 311, 123 N-Y. 115). 


[f] Equitable construction.—W hile 
an equitable construction is permis- 
sible in the construction of remedial 
statutes, it should always be resorted 
to with great caution. Walker v. 
Spokane, 113 P. 775, 62 Wash. 312, 
Ann.Cas.1912C 994. 


Statutory provisions requiring lib- 
hae nanan oer 3 generally see supra 


“Liberal construction” defined see 
Construction 12 C.J. p. 1302. : 


87. Weston v. J. L. Roper Lum- 
ber Co., 75 S.H. 800, 160 N.C. 263. 


88. U.S.—Camunas v. New York, 
eh S.S, »- Cox 260 By) 40, 2716 Cera 


oa ee ee v. Lawrence, 33 Ala. 
(c F 


ohn te ao v. State, 19 Conn. 


D.C.—Chew v. District of Columbia, 
42 Avp.D.C. 410; Reagan v. District 
of Columbia, 41 App.D.C. 409. 


Ill—Honore v. Wilshire, 109 Tl. 
103; New Erie Coal Co. v. McMullen, 
247 Tll.App. 515. 


Ind.—National Car Coupler Co. v. 
Pee heahahi 126 N.E. 494, 73 Ind.App. 


La.—State v. Hart, 62 So. 161, 133 
La, 5. : 


Minn.—State v. Baldwin, 65 N.W. 
80, 62 Minn. 518. Wy 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and to effectuate the purposes of the statute®® by 
suppressing the mischiefs®® and advancing the rem- 
edy,°+ provided it can be done by reasonable eon- 
struction in furtherance of the object.°2 
necessary to effectuate the legislative intent, rem- 
edial statutes will be construed to inelude cases 
within the reason, although outside the letter,®*® of 
the statute, and to exclude cases within the letter, 


Ohio.—State v. Baker, 102 N.E. 732, 
88 OhioSt. 165. 


Or.—Landers v. Van Aukin, 151 P. 
712, 77 Or. 479. 


S.C.—Law v. Prettyman, 
815, 149 S.C. 178. 


Tex.—Taylor v. Iowa Park Gin Co., 
(Civ.App.) 199 S.W. 853. 


’Vt.—State v. Central Vermont R. 
Gog ALe1 O38. 8h Vt. 4595) 20) Like. 
N.S. 949. 


Wash.—Peet v. Mills, 136 P. 685, 
76 Wash. 437, L.R.A.1916A 358, Ann. 
Cas.1915D 154, 


[a] Legislature’s intent is control- 
ling in determining whether a cause 
of action has been created, modified, 
or destroyed. Texas Employers’ Ins. 
Assoc. v. Morgan, (Tex.Commn.App.) 
ae S.W. 588 [aff (Civ.App.) 289 S.W. 

ss. 'U.S.—Jackson v. U. S., 50 Ct. 
Cl... 392. 


Cal.—In re Patterson, 102 P. 941, 
155 Cal. 626, 132 Am.S.R. 116, 26 L.R. 
A.N.S. 654, 18 Ann.Cas. 625. 


Conn.—Merchants’ Bank, etc., Co. v. 
Pettison, 153 A. 789, 112 Conn, 652. 


D.C.—United States v. Richards, 33 


146 S.E. 


App.D.C. 410. 


Ind.—Pennsylvania Co. v. Mosher, 
94 N.E. 1033, 47 Ind.A. 556; Northern 
Indiana R. Co. v. Lincoln Nat. Bank, 
92 N.E. 384, 47 Ind.App. 98. 

Mass.—Shea vy. Peters, 119 N.E. 746, 
230 Mass. 197. 

N.Y.—John P. Kane Co. v. Kinney, 
66 N.E. 619, 174 N.Y. 69; Tompkins v. 
Hunter, 43 N.E. 532, 149 N.Y. 117.+ 


Ohio.—State v. Baker, 102 N.E. 732, 
88 OhioSt. 165. 

Pa.—Com. v. Schroeder, 18 Pa.Dist. 
929: In re Tp., 1 Pa.Dist. 813; Wis- 
sler v. Becker, 2 Pa.Co. 103. 


Porto Rico.—Fernandez v. Pescay, 
26 Porto Rico 735; Gutierrez v. Foix, 
23 Porto Rico 68. vit : 
-RI—Calef v. Steere’s Hst., 134 A. 
1, 47 RI. 498. 

Tenn.—Kitts v. Kitts, 189 S.W. 375, 
136 Tenn. 314. 

Tex.—Cousing v. Sovereign Camp, 
Ww. O. W., 35 S.W.(2d) 696 [aff (Civ. 
A.) 26 S.W.(2d) 4531. 

[a] Words or phrases used in a 
remedial statute, where necessary to 
accomplish its purpose, will be given 
as broad a meaning as their use in 
the statute will justify. Pennsyl- 
vania Co. v. Mosher, 94 N.E. 10338, 47 
Ind.App. 556. 

Meaning of language in statute sce 
supra §§ 577-593. 

90. U.S.—Jones v. Com., 25 F. 666; 
Fisher v. Consequa, 9 F.Cas.No. 4,816. 


Colo.—Fisher v. Hervey, 6 Colo. 16. 

D.C.—McNamara v. Washington 
Terminal Co., 37 App.D.C. 384. 

Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla. 206. 


Ind.—Northern Indiana R. Co. v. 
Lincoln Nat. Bank, 92 N.E. 384,°47 
Ind. App. 98. 
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but outside the 


Where 


legislature,?® as 


Iowa.—Haskel v. 
Iowa 232. 


Aaa v. Franklin, 1 Md.Ch. 


Mo.—State v. Public Serv. Commn., 
34 S.W.(2d) 87; Shohoney v. Quincy, 
ete, a. Co. F329 SvwWe 1059. 282) Moz 
131, Ann.Cas.1912A 1143 [error dism 
32 S:Ct. 517, 2238 US. 705,56 L.Bd. 
621]; Union Brewing Co. v. Ehlhardt, 
120 S.W. 1198, 1389 Mo.App. 129. 


Mont.—John vy. Northern Pac. R. 
ae ea P; 632, 42.Mont. 18, 32 L.R.A. 


N.J.—Carley v. Liberty Hat Mfg. 
Co., 79 A.-447, 81 N. Jaw. 502, 33 L. 
R.A.N.S, 545. 


N.Y.—American Historical Soe. v. 
Glenn, 162 N.B. 481, 248 N.Y. 445; 
Matter of Davies, 61 N.E. 118, 168 
N.Y. 89, 56 L.R.A. 855; Berger v. Var- 
relmann, 27 N.E. 1065, 127 N.Y. 281, 
12 L.R.A. 808. 


N.C.—State v. Lipkin, 84 S.E. 340, 
169 N.C. 265, L.R.A.1915F 1018, Ann. 
Cas.1917D 137. . 


Ohio.—Sharp v. Sharp, 22.OhioCir. 
Ct.N.S. 427; Guilder v. State, 26 Ohio 
Cir.Ct.- 221; 


Pe.—Wright v. Barber, 113 A. 200, 
270 Pa. 186; Rochester Trust Co. v. 
White, 90 A. 127, 243 Pa. 469. 


Tenn.—Kitts v. Kitts, 189 S.W. 375, 
136 Tenn. 314. 


Wash.—Peet v. Mills, 136 P. 685. 76 
Wash. 437, L.R.A.1916A 358, Ann.Cas. 
1915D 154. 


Wis.—Baumann v. West Allis, 204 
N.W. 907, 187 Wis. 506 [cit Cyc]. 


91. U.S.—Virginia Coupon Cases, 
25 F. 666; Fisher v. Consequa, 9 F. 
Cas.No. 4,816. : 


Colo.—Fisher vy. Hervey, 6 Colo. 16. 


D.C.—McNamara v. Washington 
Terminal Co., 37 App.D.C. 384; United 
States v. Richards, 33 App.D.C. 410. 


Fla.—Amos v. Conkling, 126 So. 283, 
99 Fla. 206. 


Iowa.—Haskel vy. 
Iowa 232. 


Md.—Franklin vy. Franklin, 1 Md. 
Ch. 342. 


Mass.—Shea v. Peters, 119 N.E. 746, 
230 Mass. 197. 


Mo.—State v. Public Serv. Commn., 
34 S.W.(2d) 37; Shohoney v. Quincy, 
etce., R. Co., 132 S.W. 1059, 231 Mo. 
131, Ann.Cas.1912A 1143 [error dism 
32 (S/Ct... 517, 223. U.S.) '705,. 56) Ld. 
621]: Union Brewing Co. v. Ehlharat, 
120 S.W. 1193, 1389 Mo.App. 129. 


Mont.—John v. Northern Pac. R. 
Co., 111 P. 632, 42 Mont. 18, 32 L.R.A. 
N.S. 85. 


N.J.—Carley v. Liberty Hat Mfg, 
Co., 79 A. 447, 81 N.J.Law 502, 33 L.R. 
A.N.S. 545. 

N.Y.—American Historical Soe. v. 
162 N.H. 481, 248 N.Y. 445; 
Matter of Davies, 61 N.N. 118, 168 N. 
Y. $9, 56 L.R.A. 855; Peo. v. Zoll, 97 
N.Y. 203. 


N.C.—State v. Lipkin, 84 S.E, 340, 
169 N.C. 265, .R.A.1915F 1018, Ann. 


Burlington, 30 


Burlington, 30 
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reason.°* However, the duty lib- 


erally to eonstrue such statutes stops far short of 
earrying the statutes to purposes and objects en- 
tirely beyond those mentioned therein,®® and the 
rule of liberal or beneficial construction should nev- 
er be applied so as to extend the application of stat- 
utes to eases not within the contemplation of the 


any attempt on the part of the 


Cas.1917D 137; Asheville Land Co. v. 
Lange, 63 S.E. 164, 150 N.C. 26. 


Ohio.—Sharp v. Sharp, 22 OhioCir. 
Ct.N.S. 427. 


Pa.—Wright v. Barber, 113 A. 200, 
270 Pa. 186; Rochester Trust Co. v. 
White, 90 A: 127, 243 Pa. 469°" Com! 
v. Sesqui Centennial Exhibition As- 
soc., 8 Pa.Dist.&Co. 77; Com.-v. Lar- 
vell, 6 Pa.Dist.&Co. 290. 


Wash.—Peet v. Mills, 186 P. 685, 
76 Wash. 437, L.R.A.1916A 358, Ann. 
Cas.1915D 154. 


Wis.—Baumann v. West Allis, 204 
N.W. 907, 187 Wis. 506 [cit Cyc]. 
Eng.—Dapueto v. Wyllie, L.R. 5 P. 


C. 482; Johnes v. Johnes, 3 Dow. 1, 3 
Reprint 969. 


$2. Wright v. Barber, 113 A. 200, 
eae 186; Jones v. Beale, (Pa.) 66 


93. Ind.—Traudt v. Hagerman, 60 
N.E. 1011, 27 Ind. App. 150. 


Iowa.—Palestine Tp. Rural Inde- 
pendent School Dist. No. 10 v. Kelley 
New Independent School Dist., 94 N. 
W. 284, 120 Iowa 119. 


N.Y.—Harbeck vy. Pupin, 25 N.E. 
311, 123 N Y. 115; Gay v. Seibold, 97 
N.Y. 472, 49 Am.R. 533. 


Wash.—Peet v. Mills, 136 P. 685, 
76 Wash. 437, L.R.A.1916A 358, Ann. 
Cas.1915D 154. 


W.Va.—Hasson vy. Chester, 67.S.E. 
731, 67 W.Va. 278. 


Eng.—St. Peter v. Middleborough, 
2 Y.&J. 196. 


. 94 Traudt v. Hagerman, 60 N.E. 
1011, 27 Ind.App. 150; Gorris v. Scott, 
ER. 9 bxeh. 125; 


[a] Ilustration.—When a statute 
creates a duty with the object of pre- 
venting a mischief of a particular 
kind, a person who, by reason of an-' 
other’s neglect of the statutory duty, 
suffers a loss of a different kind, is 
not entitled to maintain an action in 
respect of such loss. Gorris v. Scott, 
L.R. 9 Exch. 125. 


95. 'U. S. v. Groge, 9 F.(2d) 424; 
West Jersey, etc., . Co. v. Public 
Utility Comrs., 152 A. 378, 8 N.J.Misc. 


899; Kellar v. James, 59 S.E. 939, 63 
W.Va. 139. 
[a] isregard of language not jus- 


tified.—(1) The rule’ that remedial 
statutes should be liberally con- 
strued (see supra text and note 86) 
(2) does not warrant disregarding the 
language of a statute, or the amend- 
ing of a law to conform to a judicial 
conception of what should have been 
the legislative conception in passing 
it (City of Detroit v. Detroit United 


| Ry., 120 N.W. 600, 156 Mich. 106). 


96. » Conn.—Farrel Foundry v. Dart, 
26 Conn. 376. , 

Md.—Franklin v. Franklin, 1 Md.Ch; 
342. ; 4 

Ohio.—State v. Baker, 102 N.B. 732, 
88 OhioSt, 165. 

Porto Rico.—In re Angel Santi’s 
App., 10 Porto Rico Fed. 101. 


N.S.—Lewis v. General Manager of 
Government Rys., 50 N.S. 326. 
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courts to do this would constitute judicial legisla- 
The rule of liberal construction is also 
limited im its scope by the further principles that 
statutes passed in the exercise of the police power 
of the state,?’ or affecting vested rights,®® although 
remedial, should be strictly construed.* 
prescribing a new right and a particular remedy must 
be strictly construed,? and the manner provided in 
the statute whereby the right may be acquired must 
But, however strict a statute 
may be, it should not be so construed as to deny 
the rights it confers to those who, within the range 
of reasonable possibility, have complied with all of 


tion.°* 


‘be strictly followed.? 


its requirements.* 


[§ 658] 3. Penal Statutes—a. Nature and Sub- 
Strictly and properly speaking, penal 


ject Matter. 


[a] Reasonable construction.— 
Remedial statutes should receive a 
reasonable construction. In re Angel 
Santi’s App., 10 Porto Rico Fed. 101. 


97. Franklin v. Franklin, 1 Md.Ch. 
342. 


98. See supra § 656. 


99. Construction of statutes aect- 
ing vested rights see infra § 665. 


1. Amos v. Conkling, 126 So. 283, 
99 Fla. 206; Peet v. East Grand Forks, 
112 N.W. 1005, 101 Minn. 523. t 


2. Page v. New York Realty Co., 
196 P. 871, 59 Mont. 305. 


Remedy as cumulative er exclusive 
see Actions § 102. 


3. Goldsmith v. Valentine, 36 App. 
D.C. 63; Com. v. Glover, 116 S.W. 769, 
132 Ky. 588; Page v. New York Real- 
ty Co., 196 P. 871, 59 Mont. 305; Card 
v. Groesbeck, 204 N.Y. 301, 97 N.E. 
728; Peo. v. Bailey, 171 N.Y.S. 394, 108 
Misc. 366, 36 N.Y.Cr. 376. 


[a] One must bring himself clear- 
ly within terms of a statute in order 
to obtain its protection and benefit. 
Windfall City v. State, 88 N.H. 505, 
172 Ind. 302; Ft. Wayne Iron, etc., 
Co. v. Parsell, (Ind.) 79 N.E. 439; In- 
dianapolis, etc., Co. v. Foreman, 
(ind.) 69 N.E. 669; Hamilton v. 
Jones, (Ind.) 25 N.E. 192; Pabst 
Brewing Co. v. Sehuster, 103 N.E. 950, 
55 Ind.App. 375. 


4 Langdon v. Kleeman, 211 S.W. 
877, 278 Mo, 236. 


5. Davis v. Mills, 121 F. 703, 58 
C.C.A, 128; Blum v. Widdicomb, 99 
F, 220; Nebraska Nat. Bank v. Walsh, 
59 S.W. 952, 953, 68 Ark. 433, 82 Am. 
S.R. 301; Peo. v. Wells, 65 N.Y.S. 
319, 52 App.Div. 583; Whitlow v. 
Nashville, C. & St. L. R. Co., 84 S.W. 
618, 114 Tenn. 344, 68 L.R.A. 503. 
See also State ex rel. McNamee v. 
Stobie, 92 S.W. 191, 212, 194 Mo. 14 
(holding that ‘‘penal statutes” are 
“such acts of Parliament whereby a 
forfeiture is inflicted for transgress- 
ing provisions therein enacted,’ oth- 
erwise defined as such statutes as in- 
flict a forfeiture of money or goods 
by way of penalty for breach of their 
provisions and not by way of fine for 
a statutory crime or misdemeanor). 
And see cases infra note 6. 


“The prime object of every statute 
strictly penal is to enforce obedience 
to the mandates of the law by inflict- 
ing punishment upon those who dis- 
regard them, and in statutes prima- 
rily and properly penal the provision 
for punishment never rests in uncer- 
tainty—is never based upon a con- 
tingency. The general public is sup- 
posed to be injured by the violation of 


STATUTES 


A statute 


acts, Impose a 


[§§ 657-658 


statutes are those imposing punishment for an of- 
fense committed against the state,> which, under 
the English and American constitutions, the exec- 
utive of the state has the power to pardon.® 
common use, however, this sense has been enlarged 
to include under the term “penal statutes” all stat- 
utes which command or prohibit certain acts, and 
establish penalties for their violation,’ and even 
those which, without expressly prohibiting certain 


In 


penalty upon their commission.® 


Under this broader definition, penal statutes include 
not only those in which the penalty is recovered by 
a public prosecution and inures to the state, but 


also those permitting a recovery of the penalty by 


every penal statute, whether any spe- 
cial injury results to any particular 
individual, or class of individuals, or 
not. The punishment is provided as 
a sanction to the law, and is imposed 
for the public good, to deter others 
from the commission of like offenses. 
It would therefore be palpably in- 
eongruous to call a statute penal 
which did not contain a definite and 
certain provision for punishment in 
every case where the duties enjoined 
by it were ignored.” Nebraska Nat. 
Bank v. Walsh, supra. 


6 U.S.—United States v. 
Cent. Re Co, 156) F.. 182: 


Cal.—Levy vy. San Francisco Super. 
Ct.,38 P. 965, 105. Cal..600, 29 L.R.A. 
811 [error dism 17 S.Ct. 769, 167 U.S. 
175;.42 L.Ed) 126]. 


Conn.—Plumb vy. Griffin, 50 A. 1, 74 
Conn. 132. 


Fla.—Atlantice Coast Line R. Co. v. 
State, 74 So. 595, 73 Fla. 609; State 
v. Atlantic Coast Line R. Co., 47 So. 
969, 56 Kla..617, 32 L.R.A.N-.S: 639. 


Ga.—Southern R. Co. v. Melton, 65 
S.E. 665, 133 Ga, 277. : 


Ind.—Ameriean Credit-Indemnity 
Co. v. Ellis, 59 N.E. 679, 156 Ind. 212; 
Indianapolis v. Fairchild, 1 Ind. 315. 


ise toe v. Bay City, 36 Mich. 


Tllinois 


Mo.—State v. Warner, 94 S.W. 962, 
197 Mo. 650. 


_Mont.—Manhattan Trust Co. v. Da- 
vis, 58 P. 718, 23 Mont. 273. 


N.Y.—Hutchinson v. Young, 80 N.Y. 
S. 259, 80 App.Div. 246; Peo. v. Wells, 
65 N.Y.S. 319, 52 App.Div. 583. 


Okl.—Smith v. Colson, 123 P. 14 
Okl. 703. ie 


Or.—Pacific Title, ete., Co. v. Sar- 
gent, 144 P. 452, 73 Or. 485, 491 [quot 
Cyc]. 

R.I.—Kilton v. Providence Tool Co., 
48 A. 1039, 22 R.I. 605; Aylsworth v. 
Curtis, 34 A. 1109, 19 R.I, 517, 61 Am. 
S.R. 785, 33 L.R.A. 110. 


Tenn.—Cherry v. Kennedy, 232 S.W. 
661, 144 Tenn, 320. Ms ; 


Vt.—Drew v. Russell, 47 Vt. 250. 


[a] “Penal law” is more generall 
applied to statutes that impose ‘Aven 
Ree breach than to those that in- 

ict imprisonment. Drew v. Russ 
47 Vt. 250, 253. ape 


7. U.S.—Huntington vy. Attrill, 1 
S.Ct. 224, 146 U.S. 657, 36 L.Ed. 1123, 
U. S. v. Four Hundred and Twenty 
tL akon eee Wells v. Graves, 

: ; . S. v. Chapel, 25 F. ‘ 
No. 14,781. 7 rae 


a private individual in an action of debt or qui 


Ala.—Vizard Inv. Co. v. Mobile 
Fish, etc., Co., 73 So. 328, 197 Ala. 625; 
Ross v. New England Mortg. Security 
Co., 13 So. 564, 101 Ala. 362. 


Conn.—Mitchell v. Hotchkiss, 48 
Conn. 9, 40 Am.R. 146; Stoddard v. 
Couch, 23 Conn, 238. 


Ill.—Woolverton v. Taylor, 23 N.E. 
1007, 132 Il]. 197, 22 Am.S.R. 521. 


Ind.—Lagler v. Bye, 85 N.E. 36, 42 
Ind.App. 592; State v. Hardman, 45 
N.E. 345, 16 Ind.App. 357. 


Iowa.—Bond v. Wabash, etc., R. Co., 
25 N.W. 892, 67 Iowa 712. 


Kan.—Atchison, etc., R. Co. v. State, 
22 Kan. 1; Ashley v. Frame, 45 P. 
927, 4 Kan.App. 265 [rev on other 
grounds 53 P. 474, 59 Kan. 477]. 


Mich.—Peo. v. Crucible Steel Co., 
115 N.W. 705, 151 Mich. 618; Wayne 
County vy. Detroit, 17 Mich. 390. 


_ Mo.—State ex rel. Spriggs v. Rob- 
inson, 161 S.W. 1169, 253 Mo. 271. 


N.J.—Marter v. Repp, 77 A. 1030, $0 
N.J.Law 530. 

N.Y.—Peo. v. Bennett, 
343 [aff 5 Abb.Pr. 384]. 


Or.—Pacifie Title, ete., Co. v. Sar- 
gent, 73 Or. 485, 491, 144 P. 452 [quot 
Cyc]. 

Pa.—Com. v. Einhorn, 43 Pa.Co. 445 
(pure food act); Com. v. Miller, 43 
Pa.Co. 264. 

R.I.—Kilton v. Providence Tool Co., 
48 A. 1039, 22 R.I. 605. 


S.C.—Butler vy. Butler, 40 S.E. 138, 
62 S.C. 165. 


W.Va.—Hall v. Norfolk, ete., R. Co., 
28 S.E. 754, 44 W.Va. 36, 67 Am.S.R. 
757, 41 L.R.A. 669. 


6 Abb.Pr. 


Ripe ae v. Bell, 48 Wis. 
[a] Two classes of penal statutes 


exist—one where the statute enjoins 
or forbids an act, without deelaring 
the omission or commission of the act 
indictable, and the other where the 
omission or commission is made spe- 
cially indictable. U. S. v. Chapel, 25 
F.Cas.No, 14,781, 


[b] “Penal” is a much broader 
term than “criminal” and includes 
many statutory enforcements of p 
lice regulations the violations 
which are in no sense crimes. Mar- 
ter v. Repp, 77 A. 1030, 80 N.J.Law 
530 [aff 81 A. 1134, 82 N.J.Law 531). 


8. Chester v. Chester First Nat. 
Bank, 9 Pa.Super. 517, 7 Del.Co. 359, 
44 Wkly.N.C. 180; In re Cork, etc., 
R. Co., L. R. 4 Ch. 748; D’Allex v. 
Tones 2 vice peak 979, 26 L.J.Exch. 79; 

ilne v. Peterson, (Alta. 

Donn L.Rw? ae : Meee: 


For later cases, developments and changes in the law see Annotations, same title and section number 
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tam.? 


9. U.S.—Missouri v. Kansas City, 
ete, Ro Con is 2B. e02 2. 


Cal.—Thompson vy. San Francisco 
oot ete Cousi2s Py oti. 20) CalApp. 


Ill.— Baylies v. Curry, 30 Ill.App. 
105 [aff 21 N.B. 595, 128 Tl. 287), 


Me.—Mansfield v. Ward, 16 Me. 433. 


Mass.—President, ete, of Atlas 
Bank v. President, etce., of Nahant 
Bank, 3 Metc. 581. 


N.Y.—Verona Cent. Cheese Co. vy. 
Sere ee: 50 N.Y. 314 [rev 4 Lans. 


Tenn.—Kitts v. Kitts, 189 S.W. 375, 
136 Tenn. 314. 


Can.—L’Association Pharmaceuti- 
que de Quebec v. Livernois, 31 Can. 
S.C. 43 [rev 9 Que.Q.B. 243]. 


[a] Penalty need not be for spe- 
cific amount.—Diversey v. Smith, 103 
Ill, 378, 42 Am.R. 14; Schulte v. Men- 
ke, 111 Ill.App. 212; Halsey v. Mc- 
Lean, 12 Allen (Mass.) 438, 90 Am.D. 
157; Cable v. McCune, 26 Mo. 371, 72 
Am.D. 214; Kritzer v. Woodson, 19 
Mo. 327; Globe Pub. Co. v. State Bank, 
59 -N.W. 683, 41 Neb: 175, 27 L.R.A: 
854; Derrickson v. Smith, 27 N.J.Law 
166; Lawler v. Burt, 7 OhioSt. 340. 


[b] Penal statutes include: (1) A 
criminal law. Indianapolis v. Fair- 
child, 1 Ind. 315, 318. (2) A law of 
the state for the preservation of the 
public order, and enforced by the 
state authorities. Peo. v. Bay City, 36 
Mich. 186, 189. (3) A law which im- 
poses a fine for its breach. Drew v. 
Russell, 47 Vt. 250, 253. 
cute creating a forfeiture. Peterson 
v. Ball, (Cal.) 296 P. 291 [supersed- 
ing 289 P. 834, and foll 296 P. 300]; 
Casey v. St. Louis Transit Co., 91 
S.W. 419, 116 Mo.App. 235. (5) An 
act by which a forfeiture is imposed 
for transgressing its provisions. Di- 
versey v. Smith, 108 Ill. 378, 390, 42 
Am.R. 14; Miller v. Bopp, 67 So. 831. 
130 La. 788; Globe Pub. Co. v. State 
“Bank, 59 N.W. 683, 41 Neb. 175; Mar- 
ter v. Repp, 77 A. 1030, 1031, 80 N.J. 
Law 530; Peo. v. Bennett, 6 Abb.Pr. 
(N.Y.) 348, 348; Brown v. Kildea, 108 
_P. 452, 58 Wash. 184. (6) One by 
which some punishment is imposed 
for violation of the law. Gardner v. 
"New York, etc., R. Co., 24 A. 831, 17 
R.I. 790, 791. (7) One which imposes 
_a forfeiture or penalty for transgress- 
ing its provisions or for doing a thing 
prohibited. Bell v. Farwell, 52 N.E. 
346, 176 Ill. 489, 496, 68 Am.S.R. 194, 
42 L.R.A. 804. (8) One which imposes 
a penalty. Peterson v. Ball, (Cal.) 
296 P. 291; Spencer v. Swannell, 6 
Dowl.P.C. 326, 329. (9) One which 
provides a penalty or mulct for some 
offense of a public nature. Sackett 
v. Sackett, 8 Pick. (Mass.) 309, 319. 
(10) A law which expressly defines or 
limits a punishment of any offense. 
Abbott L. Dict. [quot Huntingdon v. 
_Attrill, 13 S.Ct. 224, 146 U.S. 657, 667, 
36 L.Ed. 1123]. (11) An act of par- 
liaaent whereby a forfeiture is in- 
flicted for transgressing the provi- 
sions therein enacted. 3 Blackstone 
-Comm. 161 [quot Peo. v. Bennett, 6 
Abb.Pr. (N.Y.) 348, 348 [aff 5 Abb.Pr. 


384}. (12) One which imposes a pen- 
alty or punishment for an_ offense 
cormmmitted. Rapalje & L. Dict. 


[quot Iowa v. Chicago, etc., R. Co., 37 
H. 497, 498, 3 L.R.A. 554]. -(43) A 
statute providing that any person 
summoned as trustee, who shall, up- 
-on his examination, knowingly and 
wilfully answer falsely, shall be 
guilty of perjury, and shall also be 


‘liable to pay to plaintiff in the ac- 


® The true test in determining whether a stat- 
ute is penal is whether the penalty is imposed for 


(4) A stat- 


STATUTES 


tion the full amount of such judg- 
ment, or such part aS may remain 
due, with interest and double cost. 
Mansfield v. Ward, 16 Me. 433, 436. 
(14) An act imposing a penalty upon 
any officer who has served a writ for 
indorsing thereon or receiving more 
than his lawful fees. Stoddard v. 
Couch, 23 Conn. 238, 240. (15) A stat- 
ute giving creditors a remedy against 
corporate officers for official defaults. 
Grand Rapids Sav. Bank v. Warren, 
18 N.W. 356, 52 Mich. 557, 561. (16) A 
statute imposing an imprisonment for 
a fraud. Peek vy. Shields, 31 U.C.C.P. 
112, 127. (17) One authorizing a sale 
of land for taxes. Yancey v. Hopkins, 
1 Munf. (15 Va.) 419. .(18) A statute 
authorizing the jury to punish the 
prosecutor with costs. Clemens v. 
Com., 7 Watts (Pa.) 485. (19) A stat- 
ute for the regulation of trade, im- 
posing fines, and creating forfeitures. 


Philadelphia v. Davis, 6 Watts & S. 
(Badr 269 20.65, CommaayacSnOpDp,. L 
Woodw. (Pa.) 123, 129. (20) A reve- 


nue law which imposes a pecuniary 
penalty, fine, and imprisonment for a 
failure to pay the tax. State v. 
Wheeler, 44 P. 430, 23 Nev. 1438, 152. 
(21) A statute providing for a more 
severe punishment on conviction for 
a second offense. U.S. v. Lindquist, 


Zi W oa De Meer (22) A statute im- 
posing a license fee. Patterson v. 
State, 79 So. 157, 16 Ala.App. 483. 


(23) A law of fees and costs. Coun- 
ty v. Abercrombie, 63 So. 985, 184 Ala. 
283. (24) A statute imposing a pen- 
alty against a railroad or other com- 
mon carrier for extortion or unjust 
discrimination in carrying persons or 
property. Bond v. Wabash, etce., R. 
Co., 25 N.W. 892, 67 Iowa 712. (25) A 
statute making one liable for debts of 
another, and prescribing how and un- 
der what circumstances he shall be 
liable. Dean v. Shingle, 246 P. 1049, 
198 Cal. 652, 46 A.L.R. 1156. (26) A 
statute making directors of a corpo- 
ration failing to file an annual report 
liable for its debts and subject to a 
fine. Credit Men’s Adjustment Co. v. 
Viekery,¢ (Colo:) ‘161 Ps 297.9 2D VA. 
statute authorizing certain cities, for 
the prevention of fire, to regulate 
buildings and to prescribe penalties 
for violation of such regulations, is a 
penal statute and in derogation of 
common right. Commonwealth v. 
Hayden, 97 N.E. 783, 784, 211 Mass. 
296. (28) A statute imposing a pen- 
alty on foreign corporations doing 
business in the state without filing its 
articles of incorporation. Peo. v. Cru- 
cible Steel Co. of America, 115 N.W. 
705, 151 Mich. 618. (29) One impos- 
ing liability for unlawful exercise of 
corporate powers. Vestal Co. v. Rob- 
ertson, 115 N.E. 629, 277 Ill. 425. (30) 
A statute authorizing revocation of 
licenses of physicians. State ex rel. 
Spriggs v. Robinson, 161 S.W. 1169, 
253 Mo. 271. (31) A statute provid- 
ing for the disbarring of attorneys. 
Moutray v. Peo., 44 N.E. 496, 162 Ill. 
194. (32) A prohibition statute. 
Jordan v. Town of South Boston, 122 
SH. 265, 138 Va. 838. 


[c] .Penal statutes do not include: 
(1) A statute compelling a man to 
maintain a* bastard’ child. Com. v. 
Withers, 4 T.B.Mon. (Ky.) 510, 511. 
(2) A statute which gives a remedy 
for an injury against him by whom 
it is committed to the person injured, 
and to him alone, and limits the re- 
covery to the mere amount of the loss 
sustained. Boice v. Gibbons, 8 N.J. 
Law 324, 330. (3) One providing that, 
if a corporation contract debts before 
the capital is paid in, stock-holders at 
such time shall become severally and 
individually liable therefor. Norris 
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the punishment of a wrong to the public,° or for the 
redress of an injury to the individual. 


If the 


vy. Wrenschall, 34 Md. 492, 500. (4) A 
statute which merely gives a private 
action against a wrongdoer. Plumb 
Vv. ‘Griffin; 50) A.-1, 74 Conny 132)<134; 
(5) A statute imposing a license-tax 
upon a business for the purpose of 
revenue. State v. Carter, 40 S.E. 11, 
129 N.C. 560, 561. (6) A statute mak- 
ing the president and secretary per- 
sonally liable for corporate debts up- 
on their failure to make an annual 
statement of the condition of the cor- 
poration. Nebraska Nat. Bank v. 
Walsh, 59 S.W. 952, 68 Ark. 433, 82 
Am.S.R. 301. (7) An act regulating 
the sale of intoxicants, although con- 
taining penal clauses. U.S. v. Rich- 
ards, 33 App.D.C. 410. (8) A statute 
providing that no person, individual- 
ly or as teacher, shall in any private, 
denominational, parochial, or public 
school teach any subject to any per- 
son in any other language than the 
English language, and permitting” 
other languages to be taught only to 
a pupil who has passed the eighth 
grade as evidence by certificate of 
graduation, and making its violation a 
misdemeanor. Nebraska District of 
Evangelical Lutheran Synod of Mis- 
souri, Ohio, and other States v. Mc- 
Kelvie, 175 N.W. 531, 104 Neb. 93, 7 
A.L.R. 1688. (9) Revenue acts. Unit- 
ed States v. Thompson, 189 F. 838; 
United States. v. Hobson, 10 Wall. 
(U.S.) 395,-18. L.Ed. 116; . Cliquot’s 
Champagne, 3 Wall. (U.S.) 114, 18 
L.Ed. 116; Taylor et al. v. United 
States, 3 Howard (U.S.) 197; U. S. 
v. Three Tons Coal, 28 F.Cas.No. 16,- 


515; U.S. v. Breed, 24 F.Cas.No. 14,- 
638. (10) Code of Criminal Proce- 
dure. Peo. v. Bailey, 171 N.Y.S. 394, 


103 Misc. 366, 36 N.Y.Cr. 376. 


Criminal offenses see Criminal Law 
16 C.J. p 1 and cross references p 45. 


Penalties: 


Generally see Fines, Forfeitures, and 
Penalties 25 C.J. p 1143. 


For interference with relation of 
landlord and tenant see Landlord 
and Tenant § 1967. 


Relating to internal revenue see In- 
ternal Revenue § 291. 


Penal statute: 


Action on in courts of another juris- 
diction see Courts § 75. 


Imposing penalty for failure to enter 
partial payments on mortgage debt 
see Mortgages § 979. 

Prescribing penalties for violation of 
customs laws see Customs Duties 
Sr 319s 


Qui tam action see Actions § 19; 
Fines, Forfeitures, and Penalties § 84, 


10. Ark.—Nebraska Nat. Bank v. 
Walsh, 59 S.W. 952, 68 Ark. 433, 82 
Am.S.R. 301: 


Fla.—Atlantic Coast Line R. Co. v. 
State, 74 So. 595, 73 Fila. 609. 


Iowa.—Bond v. Wabash, etc., R. Co., 
25 N.W. 892, 67 Iowa 712. 


N.Y.—Cox v. Paul, 67 N.E. 586, 175 
N.Y. 328. 


Tenn.—Whitlow v. Nashville C. & 
St. L. R. Co., 84 S.W. 618, 114 Tenn. 
344, 68 L.R.A. 503. 


Vt.— Wellman v. Mead, 107 A. 396. 


11. U.S.—Huniington v. Attrill, 13 
S.Ct. 224, 146 U.S. 657, 36 L.Ed. 1123; 
United States v. Illinois Cent. R. Co., 
156 F. 182. 


Fla.—Atlantic Coast Line R. Co. v. 
State, 74 So. 595, 73 Fla. 609. 


Kan.—Atchison, ete, R. Co. v. 
State, 22 Kan. 1. 
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statute permits a recovery of the penalty by an 
individual for the purpose of enforcing obedience 
to the mandate of the law by punishing its viola- 
tion, it is penal in character;1* but if the recovery 
of the penalty by an individual is permitted as a 
remedy for the injury or loss suffered by him, the 
It is the substance and effect 
of the statute, rather than its form, that is to be 
considered in determining whether it is penal.'4 
Thus, laws enacted for the prevention of fraud, for 
the suppression of a public wrong, or to effect a 


statute is remedial.}3 


tis v. Withers, 4 T.B.Mon. 
0. 


N.Y.—Cullinan. v. Burkhard, 86 
N.Y.S. 1003, 93 App.Div. 31 [rev 84 
N.Y.S. 825, 41 Misc. 321]. 


Tenn.—Whitlow v. Nashville C. & 
St. li. R. Co., 84 SIW. 618, 114 Tenn. 
344, 68 L.R.A. 508. 


Vt.—Wellman v. Mead, 107 A. 396. 


[a] Penal statute involves the idea 
of punishment, and its character is 
not changed by the mode in which it 
is inflicted, whether by civil or crim- 
inal procedure. Lagler v. Bye, 85 N. 
E. 36, 42 Ind.App. 592. 


12. Younts v. South Western Tele- 
graph & Telephone Co., 192 F. 200; 
Casey v. St. Louis Transit Co., 91 S.W. 
419, 116 Mo.App. 235; Schultzman v. 
McCarthy, 16 Pa.Co. 600; Redpath v. 
AMAne Mesh 145 PC. bl ds 2 DPAII ex 5 ov. 
Jones, 2 Jur.N.S. 979, 26 L.J.Exch. 
79. 


{a] Penal statute is generally 
passed to compel the performance of 
some duty, public or private. Cox v. 
Paul, 67 N.E. 586, 175 N.Y. 328. 


12 U.S—Brady v. Daly, 20 S.Ct. 
62, 175 U.S. 148, 44 L.Ed. 109. 


Colo.—Morris v. Board of Com’rs 
of Adams County, 139 P. 582, 25 Colo. 
App. 416. 


Fla.—Atlantie Coast Line R. Co. v. 
State, 74 So. 595, 73 Fla. 609. 


Me.—Lewiston Trust Co. v. Cobb, 
98 A. 756. 


Pies apa ibe v. Wrenschall, 34 Md. 


: | Pe mae at aed v. Sackett, 25 Mass. 
09. 


Mich.—Grand Rapids Sav. Bank vy. 
Warren, 18 N.W. 356, 52 Mich. 557. 


N.H.—Hill v. Boston & M. R. R. Co., 
noe 482, 77 N.H. 151, Ann.Cas.1914C 
714, 


N.J.—Kennealy v. Leary, 51 A. 475, 
67 N.J.Law 435; Boice v. Gibbons, 8 
N.J.Law 324. 


Tenn.—Cherry v. Kennedy, 232 S.W. 
661, 144 Tenn. 320 [quot Cyc]. 


Eng.—Woodgate v. Knatchbull, 2 
ea 148, 1 Rev.Rep. 449, 100 Reprint 
0. 


Ont.—Trice v. Robinson, 
433. 


[a] Statute giving the right to re- 
cover back money lost at gaming, and 
if the loser does not sue within a cer- 
tain time, authorizing a qui tam ac- 
tion to be brought by any other per- 
son for threefold the amount, is 
remedial as to the loser, and penal as 
regards a suit by a third person. Cole 


16 Ont. 


v. Groves, 184 Mass. 471; Read v. 
Stewart, 129 Mass. 407; Grace v. Mc- 
Hlroy, 1 Allen (Mass.) 568; Brandon 


v. Pate, 2 H.Bl. 308; Bones v. Booth, 
W.BI1 1226, 96 Reprint “721.  Con- 
struction of gaming statutes general- 
ly see Gaming § 129. 
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lation.1® 
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[b]. Statute giving a right of ac- 
tion for damages for death by wrong- 
ful act to the personal representative 
of the deceased for the benefit of the 
estate is remedial, not penal. Stew- 
art v. Baltimore, ete., R. Co., 18 S.Ct. 
105, 168 U.S. 445, 42 L.Bd. 537; Texas, 
ete, RCo.) v. Cox, 12)'S:Ct. 905; 145 
U.S. 593, 36 L.Ed. 829; Dennick v. 
New Jersey Cent. R. Co., 103 U.S. 11, 
26 L.Ed. 439. Construction of stat- 
utes giving a right of action for caus- 
ing death see Death § 43. 


{[c] Statutes allowing double or 
treble damages for wrongs suffered 
(1) are remedial where an action 
would lie at common law and the 
statute only increases the damages 
(Brady v. Daly, 20 S.Ct. 62, 175 U.S. 
148, 44 L.Ed. 109; Dunbar v. Jones, 87 
A. 787,87 Conn. 253; Dubreuil v. Wa- 
terman, 78 ‘A. 721, 84 Conn. 47; Lagler 
v. Bye, 85 N.E. 36, 42 Ind.App. 592; 
Read v. Chelmsford, 16 Pick. (Mass.) 
128; Reed v. Northfield, 13 Pick. 
(Mass.) 94, 23 Am.D. 662; Sackett v. 
Sackett, 8 Pick. (Mass.) 309; Ellis v. 
Whitlock, 10 Mo. 781; Casey v... St. 
Louis Transit Co., 91 S.W. 419, 116 
Mo.App. 235; Lake v.. Smith, 1 B.&P. 
N.R. 174; Wilkinson v. Colley, 5 Burr. 
2694, 98 Reprint 414; Woodgate v. 
Knatchbull, 2 T.R. 148, 100 Reprint 
80; Wynne v. Middleton, 1 Wils.C.P. 
125, 95 Reprint 530); (2) but penal 
if the statute creates a new cause of 
action (Clark v. American Express 
Co., 106 N.W. 642, 130 Iowa 254; Ab- 
bott v. Wood, 22 Me. 541), (3) or the 
language used shows clearly that such 
was the intention of the legislature 
(Reed v. Davis, 8 Pick. (Mass.) 514; 
Janvrin v. Scammon, 29 N.H. 280). 


{d] Damages to piaintiff must be 
proved in suit under a remedial stat- 
ute, but not in suit under a penal 
statute. Mansfield v. Ward, 16 Me. 
433. Construction of remedial stat- 
utes see supra § 657. 


14. Diversey v. Smith, 103 Ill. 378, 
42 Am.R. 14; Boyd v. Missouri Pac. 
Ry. Co., 155 S.W. 18, 249 Mo. 110, Ann. 
Cas.1914D 87 [quot Cyc]; Globe Pub. 
Co. v. State Bank, 59 N.W. 683, 41 
Neb. 175, 27 L.R.A. 854. 


15. U. S. v. Stowell, 10 S.Ct. 244, 
133 /U.S! 4," 38 L:kd, 655; "Taylor v. 
Ue Si 8 FEow.) CUES.) a TOs Rd) 
559; Ten Cases of Opium, 23 F.Cas. 
No. 13,828. Deady 62; U.S. v. Rhodes, 
27) B:Cas.No.16;251, 1 °Abb: 28. 


16. See cases infra this note and 
section. 


[a] Rules of construction applica- 
ble to civil statutes (1) also apply to 
eriminal statutes. State v. Bailey, 
236 P.\ 1053, 115. Or. 428. (2) The 
fact that an act is penal in character 
does not change the rules of con- 
struction so as to extend the general 
words used in the body of the act 
beyond the scope of the title, or to 
limit them within the subject of the 
title so as to make the act invalid. 
Knight & Jillson Co. v. Miller, 87 N.EB, 
823, 172 Ind. 27, 18 Ann.Cas. 1146. 


[§§ 658-659 


publie good are not, in a strict sense, penal acts, 
although they may inflict a penalty for their vio- 


[§ 659] b. How Construed—(1) In General. Pe- 
nal statutes are to be interpreted ‘by the aid of all 
the ordinary rules for the construction of stat- 
The court should construe these statutes 
in the light of the evil to be remedied,'? and with 
the cardinal object of ascertaining and giving effect 
to the intention of the legislature,1® as the intention 
of the legislature, when it can be discovered, must 


General rules for construction of 
statutes see supra §§ 563-655. 


17. State v. Hanchette, 129 P. 1184, 
88 Kan. 864; Peo. v. Moore, 127 N.Y.S. 


98, 142 App.Div. 402, 25 N.Y.Cr. 471. 


[aff 95 N.E. 1136, 201 N.Y. 570]; Inglis 
v. Pontius, 131 N.E. 509, 102 OhioSt. 
140; Weirich v. State, 121 N.W. 652, 
140 Wis. 98, 22 L.R.A.N.S. 1221, 17 
Ann.Cas, 802. 


Construction in light of evil to be 
remedied generally see supra § 570. 


18. U.S.—U. S. v. Bowman, 43 S. 
Ct. 39, 260 U.S. 94, 67 L.Ed. 149; Unit- 
ed States v. N. Y. Central R. R. Co., 
29S. Ctitsl3y 212, US. 509.) (52. ds 
629: Johnson v. Southern Pac. Co., 
25 S.Ct..158, 196 U.S..1, 49 Lid, 363 
[rev 117 F. 462, 54 C.C.A. 508]; Bolles 
v. Outing Co., 20 S.Ct. 94,175 U.S. 262, 
44 L.Ed. 156 [aff 77 F. 966, 23 C.C.A. 
594]; U. S. v. Hartwell, 6 Wall. 385, 
18 L.Ed. 830; U.S. v. Briggs, 9 How. 
351, °138, L.Hd. 170; The.) Emily, «9 
Wheat. 381, 6 L.Ed. 116; U. S. v. Wilt- 
berger, 5 Wheat. 76, 5 L.Ed. 37; Speet- 
er v. U. S., 42 F.(2d) 937; Braffith v. 
Peo. of Virgin Islands, 26 F.(2d) 646; 
The Trader, 17 F.(2d) 623; Snitkin 
v. U. S., 265 F. 489; U.S. v. Williams, 
159 F. 310; U.S. v. Lonabaugh, 158 F. 
3142 \frev 279 <P 476.5 1033..C:C Ace Gas 


McInerney v. U. S., 143 F. 729; 74 
C.C.A. 655; Peonage Cases, 123 F. 
671; Bryant v. U. S., 105 F.- 941, 45 


C.C.A. 145; Missouri v. Kansas City, 
etc., R. Co., 32 EF. 722; In re Coy, 31 
RF. 794 [aff 8 S.Ct. 1268, 127 U.S.:731, 
32 L.Ed. 274]; "The Harriet, 11 F.Cas: 
No. 6,099, 1 Story 251 [aff 11 F.Cas.No. 
6,100, 1 Ware 348]; U.S. v. Athens 
Armory, 24 F.Cas.No. 14,473, 2 Abb. 
129; U. S. v. Winn, 28 F.Cas.No. 16,- 
740, 3 Sumn,. 209. 


Ala.—Walton v. State, 62 Ala. 197; 
Huffman v. State, 29 Ala. 40; Foster 
v. Blount, 18 Ala. 687. 


foe ee es v. State, 19 Conn. 
_ D.C.—District of Columbia v. Horn- 
ing, 47 App.D.C. 413; U.S. v. Cella, 
37 App.D.C. 423 [cert den 32 S.Ct. 526, 
223 U.S. 728,56 L.Ed. 633]; 
U.S: 23 “App.D:G; 3245) U.S. ve Gute 
teau, 12 D.C. 498, 47 Am.R. 247. 


Fla.—Atlantic Coast Line R. Co. vy. 
State, 74 So. 595, 73 Fla. 609. 


Hawaii.—v. S. v. Schlemmer, 3 Ha- 
waii Fed. 546; U. S. v. Uchiyama, 3 
Hawaii Fed. 431. 


Tll.—Chicago, ete., R. Co. v. Jones, 
37 N.E. 247, 149 Til. 361, 41 Am.S.R. 
278, 24 L.R.A. 141 [writ of error dism 
17_ S.Ct. 992, 41 L.Ed. 1184]; Zeller 
v. White, 106 Tll.App. 183 [aff 70 N.R. 
669, 208 Ill. 518, 100 Am.S.R. 243], 


Ind.—Groff v. State, 85 N.E. 769 
171 Ind. 547, 17 Ann.Cas. 133: Boyer 
v. State, 83 N.E. 350, 169 Ind. 691: 
State v. Kiley, 76 N.E. 184, 36 Ind.App. 


Ky.—Katzman v. Commonweal 
130 S.W. 990, 140 Ky. 124, 30 CRs 
N.S. 519, 140 Am.S.R. 359. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Tyner v.. 


TN He Lawyer 
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eontrol.19 


[§ 660] (2) Strict Construction.?° 
those jurisdictions where abrogated by statute,?1 it 
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is a fundamental rule in the construction of statutes 


Except in 


La.—State v. Callahan, 17 So. 50, 47[{ Pr. 352]. 


La.Ann. 444. 


Me.—Violette v. Macomber, 134 A. 
561, 125 Me. 432. 


Ma.—Parkinson 
184, 74 Am.D. 522. 


Mass.—Com. v. Loring, 8 Pick. 370. 


Miss.—Bobo v. Mississippi Delta 
Levee Com’rs, 46 So. 819, 92 Miss. 792. 


Mo.—Abbott v. Western Union 
-Telegraph Co., (App.) 210 S.W.. 769; 
State v. Green, 24 Mo.App. 227. 


Nev.—Ex p. Todd, 210 P. 131, 46 
Ney. 214; Ex p. Prosole, 108 P. 630, 
32 Nev. 378. 


N.J.—State v. Hand, 58 A. 641, 71 
N.J.Law 137; Stricker v. Pennsylva- 
nia R. Co., 37 A. 776, 60 N.J.Law 230; 
In re Merrill, 102 A. 400, 88 N.J.Eq. 
261 [quot Cyc]. 


N.M.—Ex p. De Vore, 136 P. 47, 18 
N.M. 246. 


N.Y.—Peo. v. Clark, 151 N.E. 631, 
242 N.¥. 313; Cow’ey v. Peo., 83 N.Y. 
464, 38 Am.R. 464 [aff 21. Hun 415, 8 
Abb.N.Cas. 1]; Verona Cent. Cheese 
Co. v. Murtaugh, 50 N.Y. 314 [rev 4 
Lans. 17]; Peo. ex rel. S. J. Groves & 
Sons Co. v. Hamilton, 238 N.Y.S. 81, 
227 App.Div. 356 [aff 173 N.H. 856, 254 


v. State, 14 Mad. 


N.Y. 540]; Peo. v. Wilkes, 163 N.Y.S. 
659 [quot Cye]; Sickles v. Sharp, 13 
Johns. 497. 


N.C.—vecurity Finance Co. v. 
Hendry, 127 S.E. 629, 189 N.C. 549; 
Littleton v. Haar, 74 §.B. 12, 158 N.C. 
566; State v. Shuford, 67 S.H. 923, 152 
IN:G? 8096 


N.D.—State ov. Fargo Bottling 
Works Co., 124 N.W. 387, 19 N.D. 396, 
26 L.R.A.N.S. 872; State v. American 
Bottling Ass'n, 124 N.W. 396, 19 N.D. 
344, 


Ohio.—Inglis v. Pontius, 131 N.E. 
509, 102 OhioSt. 140; Youngstown 
Park, etc., St. R. Co.'v. Tokus, 22 Oh. 
Cir.Ct.N.S. 417; Houser v. State, 17 
OhioN.P.N.S. 153; State v. Ross, 4 
OhioN.P.N.S. 377. 


Okl.—State v. State Capital Co., 103 
P. 1021, 24 Okl, 252. 


Or.—Kirk v. Farmers’ Union Grain 
Agency, 202 P. 731, 103 Or. 43. 


Pa.—Philadelphia v. Davis. 6 Watts 
& S. 269; Com. v. Rice, 11 Pa.Dist.& 
Co. 786; Com. v. MeNichol, 10 Pa. 
Dist. & Co. 584; Com. v. Keuhne, 18 
Pa.Dist. 401; Com. v. Harrison, 35 Pa. 
Co. 209; Com, v. Wetherill, 23 Pa.Co. 
59. 


Porto Rico.—Lange v. Peo., 24 Por- 
to Rico 796. 


Tex.—International, etc., R. Co. v. 
Voss, 109 S.W. 984, 49 Tex.Civ.App. 
566; Braun v. State, 49 S.W. 620, 40 
Tex.Cr. 236. 

Utah.—Rospigliosi v.Glenallen, 252 
P. 276, 69 Utah 41. 


Vt.—Hardwick v. Vermont Tel., etc., 
Co., 40 A. 169, 70 Vt. 180. 


Va.—Buzzard v. Commonwealth, 
114 S.E. 664, 134 Va. 641. | 


W.Va.—State v. Blazovitch, 107 S.E. 
291, 88 W.Va. 612. 


Wis.—State v. Peterson, 229 N.W. 
48: Walter F. Oeflein, Inc. v. State, 
188 N.W. 633, 177 Wis. 394; Weirich 
vy. State, 121 N.W. 652, 140 Wis. 98, 22 
L.R.A.N.S. 1221, 17 Ann.Cas. 802. 


Can.—Walsh v. Trebilcock, 23 Can. 
S.C. 695 [overr Reg. v. Dillon, 10 Ont. 


age, but also the context, 


cee v. Stephens, 1 Sask.L. 


[a] The proper course, in the con- 
struction of penal statutes, is to 
search out and follow the true intent 
of the legislature, and to adopt that 
sense which harmonizes best with the 
context, and promotes in the fullest 
manner the apparent policy and ob- 
jects of the legislature. The Trader, 
17. F.(2d)—623; U. S.. v. Winn, 28 F. 
Cas.No.-16,740, 3: Sumn. 209; U.S. v. 
Uchiyama, 3 Hawaii Fed. 431; Ex p. De 
Vore, 186 P. 47, 18 N.M. 246; State v. 
Fargo Bottling Works Co., 124 N.W. 
387, 19 N.D. 396, 26 L.R.A.N.S, 872; 
State v. American Bottling Ass’n, 124 
N.W. 396, 19 N.D. 344. 


{[b] In ascertaining the legislative 
purpose and intent, the judicial de- 
partment should consider, not only 
the meaning of the words directly 
pertinent according to established us- 
including 
the general plan and scope of the en- 
tire statutory unit, of which the par- 
ticular provision is a part, and may 
also examine the history of the enact- 
ment in the process of legislative evo- 
lution. Peo. v. Wilkes, 163 N.Y.S. 659. 


{[c] Legislative intent is to be 
found in most instances by giving 
the words the meaning in which they 
are used in ordinary speech. Kirk v. 
Farmers’ Union Grain Agency, 202 P. 
731, 108 Or. 43. 


{d] In the absence of ambiguity, 
there is no room for reasoning as to 
the intention of the legislature. State 
v. Anheuser-Busch Brewing Co., 116 
N.E. 425, 186 Ind. 701; State v. Terre 
Haute Brewing Co., 115 N.E. 772, 186 
Ind. 248. 


[e] Whe excessively strict con- 
struction that former-y prevailed has 
been so modified as to. look to the 
legislative intent when plainly mani- 
fested. State v. Goodwin, 82 N.E. 459, 
169 Ind. 265. 


{f{] General words following spe- 
cific words.—Where general words 
follow an enumeration of words of a 
particular and specific meaning, such 
general words are to be held as ap- 
plying only to persons or things of 
the same kind as those designated by 
the particular words so as to enable 
the court to ascertain the intent of 
the legislature, but when that inten- 
tion is apparent can no more be al- 
lowed to govern in the exposition of 
penal than any other statutes. Foster 
v. Blount, 18 Ala. 687. 


[g] Purpose defeated by evasion. 
—A construction of a statute which 
will place it in the power of the trans- 
zressor to defeat the object of the law 
by evasion will not be favored. State 
vy. Hand, 58 A. 641, 71 N.J.Law 137. 


[h] Subject to reasonable con- 
struction.—While penal statutes are 
to be construed with strictness in 
favor of a defendant, still they are 
subject to rules of construction which 
are reasonable under the surrounding 
circumstances, and they are not whol- 
ly exempt from the application of a 
principle that the means may be 
fashioned somewhat to the end, and 
that the letter is to be read somewhat 
in the light of the purpose to be ac- 
complished. People vy. Ahearn, 89 N. 
BE. 930, 196 N.Y. 221, 26 L.R.A.N.S. 
Tbs. 


[i] Patent ambiguity.—(1) Where 
a penal statute contains a patent am- 
biguity, nothing will be regarded as 


that penal statutes must be construed strietly.?? 
However, the rule is applicable only to doubtful 


included that is not within its letter 
as well as its spirit (State v. Fargo 
Bottling Works Co., 124 N.W. 387, 19 
N.D. 396, 26 L.R.A.N.S. 872; State vy. 
American Bottling Ass’n, 124 NW. 
396, 19 N.D. 344), (2) but if its mean- 
ing is simply obscure the legislative 
intent will be considered in determin- 


‘ing its meaning (State v. Fargo Bot- 


tling Works Co., 124 N.W. 387, 19 N.D. 
396, 26 L.R.A.N.S. 872; State v. Ameri- 
Dost Ass'n, 124 N.W. 396, 19 N. 


[j] Although it is the court’s duty 
to enforce the plain intent of the stat- 
ute, they ought not so interpret a 
statute that the property of one citi- 
zen is forfeited and lost to another, 
unless the plain and unequivocal man- 
date of the legislature admits of no 
other rational construction. Rospi- 
gliosi v. Glenallen Mining Co., 252 P. 
276, 69 Utah 41, 


[k] Resort to etymological con- 
struction unnecessary when statute is 
definite and certain.—When there is a 
specific, definite pronouncement by 
the legislative body as to what in its 
judgment shall be termed a specified 
offense, there is no necessity of resort 
to purely etymological constructien. 
People v. Gitlow, 183 N.Y.S. 846, 111 
Misc. 641., 


[1] Legislative intent not imputed 
except on plain language.—Legislative 
purpose to penalize an act innocent of 
intentional wrong will not be imputed, 
except on plain language. Compagnie 
Francaise De Navigation A Vapeur v. 
Elting, 19 F.(2d) 773. 


[m] Intent to change general pol- 
icy must be clear.—The general policy 
of the state respecting criminal prose- 
cutions will not be deemed changed 
unless the legislative intent is clear. 
Caylor v. State, 121 So. 9, 23 Ala.App. 
1 [cert den 121 So, 12, 219 Ala. 12]. 


[n] Provisions of a revised civil 
code relating to the same subject may | 
be looked to by the court in constru- 
ing a revised penal code. Braun v. 
State, 49 S.W. 620, 40 Tex.Cr. 236. 


Intention of legislature as rule of 
censtruction generally see supra §§ 
568-576. , 


19. In re Bloechl’s Estate, 128 A. 
398, 97 N.J.Law 483; People ex rel. S, 
J. Groves & Sons Co. v. Hamilton, 238 
N.Y.S. 81, 227 App.Div. 356 [aff 173 N. 
BE. 856, 254 N.Y. 540]; State v. Hux- 
ford; 87 A.” 171, 35 RI. 387, Ann.Cas. 
1915C 1135; Texas & P. Ry. Co. v. Tay- 
lor, 118 S.W. 1097, 54 Tex.Civ.App. 419 
[aff.126 S.W. 1117, 103 Tex. 367, mod 
on other grounds 126 S.W. 1200, 103 
Tex. 367]; Gentry v. State, 152 S.W. 
635, 68 Tex.Cr. 567. 


{a] Intent prevails over the letter 
of the statute.—While penal statutes 
are to be strictly construed (see infra 
§ 660), this rule is subject to the 
rule that the intent and object of 
the legislature will prevail over the 
strict letter of the act. In re Bloechl’s 
Estate, 128 A. 398, 97 N.J.Eq. 483. 


20. Construction of code of crim- 
imal precedure see infra § 669 note 68 
[h]. 


21. See infra § 661. 


22 U.S.—Prussian v. U. S., 51 S.Ct. 
223, 282 U.S. 675, 75 L.Ed. 610 [aff 42 
F.(2d) 854]; U.S. v. Fruit Growers’ 
Express Co., 49 S.Ct. 374, 279 U.S. 368, 
73 L.Ed. 739; Aicardi v. Alabama, 19 
Wall. 635, 22 L.Ed. 215; Speeter v. 
U. S., 42 F.(2d) 987; Brace v. Gauger- 
Korsmo Const. Co., 36 F.(2d) $61 [cer 
den 50 S.Ct. 338, 281 U.S. 738, 74 LL. 
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Ed. 1158]; Braffith v. People of Virgin | 
Islands, 26 F.(2d) 646; Land Co. of 
Florida v. Fetty, 15 F.(2d) 942 [cert 
den 47 S.Ct. 477, 273 U.S. 764, 71 L.Ed. 
83015, Corrigan Vi Usis:,. 20 Stns OO); 
U. S. v. Lindquist, 285 F. 447; Snitkin 
Vv. U2 S., 265 BF. 489; U. Si v. Schutte, 
252 F. 212;: U. S. v. Leon Rheims Co., 
246 F. 179; United States v. Various 
Tugs and Scows, 225 F. 505; The Afri- 
Can Prince, 21/2: UE  bb25.." Younts.\v. 
South Western Telegraph & Telephone 
Co., 192 F. 200; St. Louis Merchants’ 
Bridge Termina] Ry. Co. v. United 
States, 110 C.C.A. 68,188 F. 191; Er- 
baugh v. United States, 97 C.C.A. 663, 
173 F. 433; Martin v. United States, 
93 C.C.A. 484, 168 F. 198 [rev 104 S.W. 
678, 7 Ind.T. 451]; U.S. v. Louisville, 
ete., aR. Co.,. 165 BF. 986; .U. S..v. Four 
Hundred and Twenty Dollars, 162 F. 
803; U. S. v. Twenty Boxes of Corn 
Whisky, 67 C.C.A. 214, 133 F. 910 [aff 
feel sbiy Weis. ve uchanan, 09 Er. 
689, 4 Hughes 487; Andrews v. U. S., 
1 F.Cas.No. 381, 2 Story 202; Ferrett 
v. Atwill, 8 F.Cas.No. 4,747, 1 Blatchf. 
151, 4 N.Y.Leg.Obs. 215, 294; Schenck 
v. Peay, 21 F.Cas.No. 12,451, 1 Dill. 
267; U. S. v. Clark, 25 F.Cas.No. 14,804, 
1 Gall. 497; U.S. v. Clayton, 25 F.Cas. 
No. 14,814, 2 Dill. 219. 


Ala.—State v. One Black Horse 
Mule, 92 So. 548, 207 Ala. 277; Ander- 
son v. City of Birmingham, 88 So. 900, 
205 Ala. 604; Birmingham Ry., Light 
.& Power Co. v. Milbrat, 78 So. 224, 
201 Ala. 368; County v. Abercrombie, 
63 So. 985, 184 Ala. 283; Holmes v. 
Lamberth, 50 So. 140, 163° Ala. 460; 
Bettis v. Taylor, 8 Port. 564; Jacobs 
v: State, 85 So. 837, 47 Ala.App. 396; 
Home Ins. Co. v. Cobbs, 103 So. 165, 
20 Ala.App. 491; Knowles v. State, 98 
So. 207, 19 Ala.App. 476; Patterson v. 
State, 79 So. 157, 16 Ala.App. 483; 
Grantland v. State, 62 So. 470, 8 Ala. 
App. 319. 


Ark.—Jacobs v. Parham, 298 S.W. 
483, 175 Ark. 86; Barham v. McCol- 
lum, 298 S.W. 484, 174 Ark. 1179; 
Town of De Witt v. Stephen, 293 S. 
W. 740, 173 Ark. 833; Poston v. State, 
286 S.W. 943, 171 Ark. 1188; Simmons 
v. American Ry. Express Co., 227 S.W. 
414, 147 Ark. 339; United Assur. Ass’n 
v. Frederick, 195 S.W. 691, 130 Ark. 
P2eusteelsouds, it. MA. &. SU Ry. Cov: 
State, 187 S.W. 1064, 125 Ark. 40; 
State v. Frank, 169 S.W. 338, 114 Ark. 
47, 52 L.R.A.N.S. 1149, Ann.Cas.1916D 
983) (St.Louis, TM. ’&'S: ‘Ry. Coe v. 
Waldrop, 123 S.W. .778, 93 Ark, 42; 
Jonesboro, ete., R. Co. v. Brookfield, 
112 S.W. 977, 87 Ark. 409. 


Colo.—People v. Mooney, 290 P. 271, 
87 Colo. 567; Croswell v. People, 223 
P. 51, 74 Colo. 547. 


Conn.—Morin v. Newbury, 65 A. 156, 
79 Conn. 338. 


Del.—State v. Goldenberg, 
137, 30 Del. 458. 


D.C.—U. S. v. Evans, 30 App.D.C. 58; 
U.S. vi, Baltimore, etc!, R..Co.,--2 
App.D.C. 581. 


Fla.—Atlantic Coast Line R. Co. vy. 
State, 74 So. 595; Sanford y. State, 74 
So. 340, 75. Pla. 393; McCaskill’ v. 
Union Naval Stores Co., 52 So. 961, 59 
Ela. 571. 
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Ga.—Southern Cotton Oil Co. v. 
Raines, 155 S.E. 484; Brandon v. State, 
141 S.E. 63, 37 Ga.Apnp. 495; Comer 


v. State, 94 S.E. 314, 21 Ga.App. 306; 
Central of Georgia Ry. Co. v. Larsen, 
91 S.E. 517, 19 Ga.App. 413; Johnson 
v. State, 58 S.H. 265, 1 Ga.App. 195. 


Hawaii.—vU, S. v. Schlemmer, 3 Ha- 
waii Fed. 546; U.S. v. Uchiyama, 3 
Hawaii Fed. 4381; Terr. v. Scully, 22 
Hawaii 618; Terr. v. Sing Yuen, 18 
Hawaii 611. 


Idaho.—Latah County Independent 


STATUTES 


School Dist. No. 5 v. Collins, 98 P. 857, 
15 Idaho 535, 128 Am.S.R. 76. 


Ill.—People v. Tallmadge, 159 N.E. 
319, 328 Ill. 210; Schulte v. Menke, 111 
Tl. App. 212; Palmer v. People, 109 Ill. 
App. 269; Long v. People, 109 Ill.App. 
19; Walker v. Dailey, 101 Ul.App. 
575; Pierce v. Dillingham, 96 Ill. ADP. 
300 [aff 67 N.E. 846, 203 Ill. 148, 62 L 
R.A, 888]. 


Ind.—Branam v. State, 165 N.E. 314, 
200 Ind. 575; Kistler v. State, 129 N. 
BH. 625, 190 Ind. 149; Fahnestock v. 
State, 1 NE. 372, 102 Ind. 156; Steel 
v. State, 26 Ind. 82; Van Arsdall Vv. 
Indiana Bell Telephone Co., 151 N.E. 
19, 84 Ind.App. 257; State v. Con- 
tinental Ins. Co. of New York, 116 IN. 
E. 929, 67 Ind.App. 536; Lagler Wing 
Bye, 85 N.E. 36, 42 Ind. App. 592; Sour-' 
wine v. McRoy Clay Works, 85 N.E. 
782, 42 Ind.App. 358. 


Iowa.—State v. Bevins, 230 N.W. 
865 [appeal dism 51 S.Ct. 216]; State 
v. Niehaus, 228 N.W. 308; Drazich v. 
Hollowell, 523 N.W. 253, 207 Lowa 427; 
State v. Bunn, 190 N.W. 155; State v. 
Deitrick, 159 N.W. 595, 178 ‘Iowa 48; 
State _v. "Read, 144 N.W. 310, 162 Iowa 
52 § Lames v. Armstrong, 144 N.W. 1, 
162 Iowa 327, 49 L.R.A.N.S. 691, Ann. 
Cas.1916B 511: Clark v. American 
Express Co., 106 N.W. 642, 130 lowa 
254, 


Kan.—State v. Chapman, 5 P. 768, 
33 Kan. 134. 


La.—State v. Terrill, 124 ‘So: 673, 
169 La.144; State v. Brunson, 111 
So. 321, 162 La. 902, 50 A.L.R. 1531; 
Liquidators of Prudential Savings & 
Homestead Soc. v. Langermann, 100 
So. 55, 156 La. 76; Canal-Commer- 
cial Trust & Savings Bank v. Em- 
ployers’ Liability Assur. Corporation 
of London, England, 99 So. 542, 155 
La. 720; State v. Dean, 98 So. 82, 154 
La. 671; State v. Sloan, 72 So. 428, 
139 La. 881; ‘Moll v. Wall, 4 La,A. 
(Orleans) 72; Armbruster v. Behan, 
38 La.A. (Orleans) 184. 


Me.—vViolette v. Macomber, 134 A. 
561, 125 Me. 432; State v. Blaisdell, 


105 A. 359, 118 Me. 18; State v. Le 
Blanc, 98 A, 119, 115 Me. 142; Butler 
v. Ricker, 6 Me. 268. 


Md.—Healy v. State, 80 A. 1074, 115 
Md. 377; Mitchell v. State, 80 A. 102 0, 
115 Md. 360. 


Mass.—Libby v. New York, N. H. & 
Ho Riv Coy vit4 NN. OL71s ..common- 
wealth v. Hayden, 97 N.E. 783, 211 
Mass. 296. 


Mich.—Peo. v. Brown, 1387 N.W. 535, 
172 Mich. 50; Deloria v. Atkins, 122 
N.W. 559, 158 Mich. 232. 


Minn.—Ferch v. Victoria El. Co., 82 
N.W. 678, 79 Minn. 416. 


Miss.—Waldrup v. State, 122 So. 
771, 154 Miss. 646; Ricks v. State, 111 
So. 752, 146 Miss. 659; Illinois Cent. 
R. Co. v. Coln, 110 So. 782, 145 Miss. 
399; State v. Traylor, 56 So. 521, 
100 Miss. 544 [suggestion of error 
den 57 So, 1]; McInnis v. State, 52 So. 
634, 97 Miss. 280; Stewart v. State, 
49 'So. 615, 95 Miss. 627; Adams vy. 
Saunders, 46 So. 960, 93 Miss. 520. 


Mo.—State v. Bartley, 263 S.W. 95, 
304 Mo. 58; State v. Owens, 187 S.W. 
1189, 268 Mo. 481; State ex rel, 
Spriggs v. Robinson, 161 S.W. 1169, 
253 Mo. 271; State ex inf. Collins v. 
St. Louis & S. F. R. Co., 142 S.W. 279, 
238 Mo. 605; State v. McMahon, 137 
S.W. 872, 234 Mo. 611; State v. Butler, 
GUUS. We FOO) LTS Mo. 272; State v. 
Canton, 43 Mo. 48; Riddick v. Ter- 
ritory, 1 Mo. 147; Tucker v. St. Lou- 
is-San Francisco Ry. Co. (App.) 2383 
S.W. 512 [aff 250 S.W. 390, 298 Mo. 
51]; Abbott v. Western Union Tele- 
graph Co., (App.) 210 S.W. 769; F. 
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W. Brockman Commission Co. 

Western ‘Union Telegraph Co., 163 Ss 
W. 920, 180 Mo.App. 626; State v.. 
Shortell, 156 S.W. 988, 174 Mo.App- 
153; State ex rel. Simpson_v. Quincy, 
Ounce mew Cae. Cos, WIS SAV 161, Loe 
Mo.App. 566; Cowan We Western Un- 
ion Telegraph Co., 129 S.W. 1066, 149 
Mo.App. 407; Thiebes- Stierlin Music: 
Com ve Weiss, 121 S.W. 1099, 142 Mo. 
App. 598; Casey Van Sit: Louis Transit 
COAG IN S.w. 419, 116 Mo.App. 235. 


Mont —State v. Bowker, 205 P. 961, 
63 Mont. 1. 


Neb.—Lane v. State, 282 N.W. 96; 
Preston v. State, 184 NeW. 925, 106 
Neb. 848; State v. Stapel, 170 NW. 
665, 103 Neb. 135. 


Nev.—Ex p. Todd, 210 P. 131, 46 
Nev. 214; Ex p. Prosole, 108 P. 630, 
32 Nev. 378: Ex p. Rickey, 100 P. 134, 
31 Nev. 82, 1385 Am.S.R. 651. 


N.J.—State v. Waxman, 107 A. 150, 
93 N.J.Law 27; Pennsylvania R. Co. 
v. Fucello, 103 A. 988, 91 N.J.Law 476; 
Lair v. Killmer, 25 N.J.Law 522; 
Camden, etc., R., ete., Co. v. Briggs,. 
22 N.J.Law 623;. Broadwell v. Conger,, 
2 N.J.Law 210; In re Merrill, 102 A. 
400, 88 N.J.Eq. 261 [quot Cyc]. 


N.M.—State v. Armijo, 142 P. 1126, 
19 N.M. 345; Ex p. De Vore, 136 P.. 
47, 18 N.M. 246; Territory v. Hart,, 
124 P. 798, 17 N.M. 222; Territory v.. 
Davenport, 124 PB. 795, 17 N.M. 214," 
41 L.R.A.N.S. 407. 


N.C.—State v. Baker, 155 S.E. 249). 
199 N.C. 578; State v. Heath, 153 S.H. 
855, 199 N.C. 135; State v. Crawford, 
152 S.E. 504, 198 N.C. 522; Respess: 
v. Rex Spinning Co., 133 S.E. 391, 191 
N.C. 809; Watkins v. American Ry. 
Express Co., 130 S.E. 305, 190 N.C. 
605; Lovingood v. Gentry, 112 S.EL 
427, 183 N.C. 825; State v. Shuford,, 
67 S.H. 928, 152 N.C. 809; Nance v. 
Sei on R--Co., 63 S.E: 116,449 NES 


Ohio.—Caldwell y. State, 154 N.E. 
792, 115 OhioSt. 458; Widmer v. State, 
142 N.E. 145, 109 OhioSt. 236; Inglis 
v. Pontius, 131 N.E. 509, 102 OhioSt. 
140; State v. Dauben, 124 N.EB. 232 
99 OhioSt. 406 [rev 8 seers 226) 5 
State v. Baker, 102 N.E. 732, 88 Ohio 
St. 165; Hall v. State, 20 Ohio 7; Wil- 
son v. Lasure, 172 N.E. 694, 36 Ohio 
App. 107; Wilson vy. State, 159 N.E. 
585, 26 OhioApp. 7; State v. Barger, 
a2) OhioC Als 0s SR Con ve Lokussies 
OhioCir.Ct.N.S. "417; Andrews v. State,. 
21 OhioCir.Ct.N.S. 284, 8 OhioApp. 
436; Franklin v. State, 14 OhioCir.Ct. 
N.S. 253; Susan v. Haserodt, 34 Ohio 
Cir.Ct. 183; State v. Oak Harbor Gas. 
Co., 18 OhioCir.Ct. 751, 4 OhioCir.Dec. 
158 [rev on other grounds 41 N.E, 584, 
53 OhioSt. 347]; Fenn v. State, LT 
OhioN.P.N.S. 474; Foster vy. Auken- 
bauer, 14 OhioN.P.N.S. 637; State v. 
Price, 12 OhioN.P.N.S. 349; State v. 
Gibbs, 7 OhioN.P.N.S. 345; Burk-- 

hardt v. Cincinnati, 6 OhioN. P.N.S. AG fs 
State v. Mackelfresh, 5 OhioN.P.N.S. 
43;. Board of Education v. Shaul, 4 
OhioN.P.N.S. 483; State v. Ross, 4 
OhioN.P.N.S. 877; State v. Fabin, 4 
OhioN.P.N.S. 288; State v. Fennessy,. 
10 OhioDec. (Reprint) 608, 22 Cine.L. 
Bul, 198. 


Pa.—Warner v. Com., 1 Pa. 154, 44 


Am.D. 114;. Commonwealth v. Lan- 
zetti, 97 Pa. Supér. 126; Dawson v.. 
Shaw, 28 Pa.Super. 563; Com. v.. 


Bleischwitz, 14 Pa.Dist. &CO. 170; Com. 
v. McMichel, 10 Pa.Dist.&Co. 584; 
Sperry Mfg. "Co. v. Day, 3 Pa,Dist. &: 
Co. 13; Christy v. Robinson, 2 Pa. 
Dist.&Co. 444; Morton Borough y. 
Smith, 23 Pa. Dist. 1071; Com. v. Wil- 
liams, 20 Pa.Dist. 634; Con eee 
Keuhne, 18 Pa.Dist. 401; Com. y. 
Caufman, 18 Pa.Dist. 25; Com. vw. 
Mansfield, 12 Pa.Dist. 103; Com. v.. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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eases,?* and will not be applied where it would lead 
Under the rule of strict eon- 


to absurd results.?4 


Darlington, 9 Pa.Dist. 700; Com. v. 
Junker, 7 Pa.Dist, 125, 20 Pa.Co. 503; 
Funk v. Cambria Iron Co., 5 Pa.Dist. 
143; Com. v. McCauily, 2 Pa.Dist. 63; 
Com. v. Einhorn, 43 Pa.Co. 445; In re 
Caufman, 35 Pa.Co. 417; Com. v. Har- 
rison, 35 Pa.Co. 209; Kauffman v. 
Kauffman; .29 Pa.Co.. 142+.) Com: ‘v: 
Young, 23-Pa.Co.-167; Com. v. Weth- 
erill; 237>Pa.€o. 59; “Com. vo Sehall, 12 
Pa.Co. 554; Barber v. Standard Sew- 
er Pipe -Coe;,,:.5 Pa.Co.. 293; Hoffman «v. 
Blakesley, 4 Pa.Co. 427; Bachman v. 


Fenstermacher, 2 Pa.Co. 499; Com. v. 
Taggert, 3 Brewst. 340; Com. vy. Lil- 
ler, 12 Lanc.Bar 188. 
Philippine.—U., S.._v. Estapia, 37 
Philippine 17; U.S. -v. Santos, 86 


Philippine 243; Teerthdass y. Pohoo- 
mul, 15 Philippine 605. 


Porto Rico.—Matter of Cardona, 10 
Porto Rico Fed. 40; U.S. v. Castro, 3 
Porto Rico Fed. 47; Peo. v. Ruiz, 28 
Porto Rico 622; Peo. v. Gonzalez, 24 
Porto Rico 573; Peo. v. Benitez, 19 
Porto Rico 235. 


R.I.—Hunter v. Narragansett Elec- 
ad Lighting Co., 146 A. 624, 50 R.I. 


S.C.— Ward v. Greer, 152 S.E. 678, 
155 S.C. 426; State v. Lewis, 139 S.E. 
386, 141 S.C. 207; City of Anderson v. 
Fant, 96 S.E. 5, 79 S.E. 641; State v. 
Solomons, 21 S.C.L. 96. 


Tenn.—Burks v. State, 36 S.W.(2d) 
892, 162 Tenn. 406; Payne v. State, 
12 S.W.¢€2d) 588, 158 Tenn. 209; Sav- 
age v. Neal, 268 S.W. 375, 151 Tenn. 
Om PRECLLES! “Ve ACIDtS- 489" SOW. > 3'%5, 
136 Tenn. 314. 


Vt.—Guild v. Prentis, 74 A. 1115, 
33 Vt. 212, Ann.Cas.1912A 313. 


Va.— Young v. Commonwealth, 156 
§$.E. 565; Buzzard v. Commonwealth, 
114 S.E. 664, 134 Va. 641; Gayle & 
Eason v. Commonwealth, 80 S.E. 741, 
115 Va. 958; Samuels v. Common- 
wealth, 66 S.E. 222, 110 Va. 901, 19 
Ann.Cas. 380; Wright v. Common- 
wealth, 65 S.E. 19, 109 Va. 847; With- 
ers v. Commonwealth, 65 S.E. 16, 109 
Va. 837; Sutherland v. Common- 
wealth; 65 S.E. 15, 109 Va. 834, 23 L. 
RAN Sel Caer Lae AM sci, O49") Jen= 
nings v. Com., 63 S.E. 1080, 109 Va. 
821,21 W:ReAN:S. 265,,132 Am-S.R- 
946, 17 Ann.Cas. 64; Kloss v. Com., 
49 S.E. 655, 103 Va. 864. 


Wash.—State v. Diebold, 277 P. 394, 
152 Wash. 68; State v. Herr, 276 P. 
870, 151 Wash. 623; State v. Hart, 239 
P.. 834, 136 Wash. 278; State v. Lar- 
son, 204 P. 1041, 119 Wash. 123; State 
v. Hoffman, 188 P. 25, 110 Wash. 82; 


State v. Coolidge, 129 P. 1088, 72 
Wash. 42. 
W.Va.—State v. Larkin, 149 S.E. 


667, 107 W.Va. 580; Clear Fork Coal 
Co. v. Anchor Coal Co., 144 S.E. 409, 
105 W.Va. 570; State v. Blazovitch, 
107 S.E. 291, 88 W.Va. 612; Diddle v. 
Continental Casualty Co., 63 S.E. 962, 
65 W.Va. 170, 22 L.R.A.N.S. 779. 


Wis.—State v. Peterson, 229 N.W. 
48; Walter W. Oeflein, Inc. v. State, 
188 N.W. 633, 177 Wis. 394; State v. 


Columbian Nat. Life Ins. Co., 124 N. 
W. 502, 141 Wis. 557; Weirich v. State, 
121 N.W. 652, 140 Wis. 98, 22 L.R.A. 
N.S. 1221, 17 Ann.Cas. 802; State v. 
Chicago, etc., R. Co., 108 N.W. 594, 
128 Wis, 449. 


Wyo.—Brown v. Jarvis, 256 P. 336, 
36 Wyo. 406; State v. A. H. Read Co., 
240 P. 208, 33 Wyo. 387; State v. Hall, 
194 P. 476, 27 Wyo. 224; Haines vy. 
Territory, 13 P. 8, 3 Wyo. 167. 


Ing.—Dickenson y. Fletcher, L.R 


STATUTES 


9 C.P. 1; Harrison v. Southcote, 1 
Atk. 537, 26 Reprint 333; Lloyd v. 
Rosbee, 2 Campb. 4538, 11 Rev.Rep. 
764; Stephenson vy. Higginson, 3 H.L. 
Cas. 638, 10 Reprint 252; Rex v. Har- 
vey, 1 Wils.C.P. 164, 95 Reprint 551. 


Can.—Farquharson y. Imperial Oil 
Co., 30 Can.S.C. 188 [rev 29 Ont. 206]. 


N.S.—King -v. Moore, 51 N.S. 51; 
Patriquin v. Covert, 42 N.S. 66. 


Ont.—Reg. v. Booth, 3 Ont. 144 [aff 
9 Ont.Pr. 452]; McLean Gold Mines 
v. Attorney General, 58 Ont.L. 64, 
[29269-1>Dom.L.R. 11. 


Que.—Mignault v. 
Dom.L.R. 411. 


Newfcundl.—-In re Pincello, 7 New- 
foundl. 472; Noseworthy v. Bowring, 
7 Newfounal. 78. 


[a] Reasons of the rule are (1) 
found in the tenderness of the law for 
the rights of individuals, and on the 
plain principle that the power of pun- 
ishment is vested in the legisla*ure, 
and not in the judicial department. 
State v. Bartley, 263 S.W. 95, 304 Mo. 


Lalanoette, 62 


58; Withers v. Commonwealth, 65 S. 
EK. 16, 109 Va. 8387; Sutherland v. 
Commonwealth, 65 S.E. 15, 109 Va. 


834, 132 Am.S.R. 949, 23 L.R.A.N.S. 
172; In re Pincello, 7 Newfoundl. 
472. (2) To establish a certain rule 
by conformity to which mankind may 
be safe and the discretion of the 
judge limited. U.S. v. Sharp, 27 F. 
Cas.No. 16,264, Pet.C.C. 118; Daggett 


v. State, 4 Conn. 60, 10 Am.D. 100; 


Cearfoss v. State, 42 Md. 403; State 
v. Woodruff, 52 A. 294, 68 N.J.Law 
89. 


[b] Penal laws in favor of ac- 
cused should receive a _ liberal con- 
struction. Sanford v. State, 78 So. 
340, 75 Fla. 393; Dawson v. Shaw, 28 
Pa.Super. 563; Philadelphia v. Costel- 
lo, 17 Pa.Super. 339. 


[e] English and French text of 
penal laws, where there is a differ- 
ence, the version more favourable to 


accused should be preferred. Bernier 
v. Que. & Levis Ferry Co., 39 Que. 
S.C. 193. 

[dad] Statutes punishing misde- 


meanors will usually be construed 
with less strictness than those pun- 
ishing a higher grade of offenses. 
McGowan y. State, 9 Yerg. (Tenn.) 
184 (holding that a statute passed at 
a time when all kinds of gaming were 
punished as misdemeanors authoriz- 
ing the courts to construe all acts 
against gaming remedially is not ap- 
plicable to a subsequent statute mak- 
ing certain kinds of gaming felonies). 


[e] Statute declaring act to be 
felony calls for a more strict con- 
struction than one which declares an 
act to be a misdemeanor. State v. 
Blaisdell, 105 A. 359, 118 Me. 13. 


[f] Construction commensnraite 
with severity of penalty.—A penal 
statute is construed with a degree of 
strictness commensurate with the 
penalty it imposes. State ex rel. 
Spriggs v. Robinson, 161 S.W. 1169, 
253 Mo. 271; Casey v. St. Louis Trans- 
it Co.; 91 S.W. 419, 116 Mo.App. 235. 


[g] wo or more equally reason- 
able meanings.—Where there are two 
or more equally reasonable meanings 
of a penal statute, that one expresses 
the legislative will which is the least 
severe as regards previous conditions, 
Weirich v. State, 121 N.W. 652, 140 
Wis. 98, 22 L.R.A.N.S. 1221, 17 Ann. 
Cas. 802. 


[h] Where meaning of words is 
doubtful, the court should adopt the 
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struction, such statutes will not be enlarged by im- 
plication or intendment?® beyond the fair meaning » 


sense in harmony with the context 
and obvious policy and object of the 
enactment. Moore vy. Western Union 
Telegraph Co., 148 S.W. 157, 164 Mo. 


App. 165; State v. Stapel, 170 N.W. 
665, 103 Neb. 135. 
[i] Statutes imposing penalties 


for the invasion of the rights of the 
citizen in order to protect him in his 
liberty and happiness are not subjects 
of disfavor in the law, and are not 
construed with the same _ strictness 
or on the same footing as those which 
regulate or restrain the exercise of 
a natural right or forbid the doing 
of things not intrinsically wrong, 
Peonage Cases, 123 F. 671. 


[j] Accumulative penalties.—(1) 
As a general rule penal statutes will 
be so construed as to permit the re- 
covery of but one penalty for all acts 
prior to the bringing of the action 
(Parks v. Nashville, ete., R. Co., 13 
Lea (Tenn.) 1, 49 Am.R. 655; Gul- 
ledge v. Missouri Pac. R. Co., 3 Tex. 
App.Civ.Cas. § 168), (2) unless the 
language of the statute clearly ex- 
presses a contrary intent (Missouri v. 
Kansas City, ete., R. Co., 32 F. 722; 
Pittsburgh, etc., R. Co. v. Moore, 33 
OhioSt. 384, 31 Am.R. 543). 


{k] ¥Forfeitures.—It is a principle 
of natural law and justice that stat- 
utes will not be held to forfeit prop- 
erty, except for the fault of the own- 
er or his agents, unless such a con- 
struction is unavoidable. Shawnee 
Nat. Bank v. U. S., 249 F. 583, 161 C. 
CsA 5 O92 


23. Del.—Walsh v. State, 136 A. 
160, 3 Del. 358 [aff 189 A. 257, 3 Del. 
514, 56 A.L.R. 810]. 


Nev.—Ex p. Todd, 210 P. 131, 46 
Nev. 214. 


Ohio.—Widmer v. State, 
145, 109 OhioSt. 236. 


Wash.—State v. Howard, 
104, 91 Wash. 481. 


Wis.—Weirich v. State, 121 N.W. 
652, 140 Wis. 98, 22 L.R.A.N.S. 1421, 
17 Ann.Cas. 802. 


[a] Legislative purpose manifest. 
—The rule of strict construction has 
no application when the general pur- 
pose of the legislature is manifest 
and is subserved by giving the words 
used their ordinary meaning. U. S. 
v. P.. Koenig Coal Co. 46 S.Ct. 392; 
270 U.S. 512,70 L.Ed. 709 [rev 1 = 
(2d) 738). 


24. U.S. v. Katz, 46 S.Ct. 513; 271 
U.S. 354, 70 L.Ed. 986 [aff 5, F.(2d) 
527]; Rohde v. United States, 34 App. 
D.C. 249; Com. v.' MeNichol, 10 Pa. 
Dist.&Co. 584. 


[a] General terms should be lim- 
ited.—General terms, descriptive of 
a class made subjeet to a criminal 
statute, should be limited, where a 
literal application leads to absurd re- 
sults, and is not necessary to the 
accomplishment of the legislative 
purpose. U.S. v. Katz, 46 S.Ct. 513, 
271 U.S. 354, 70 L.Hd. 986 [aff 5 FE. 
(2d) 527]. 


25. U.S.—U. S. v. Weitzel, 38 S. 
Ct. 381,246 U.S. 533, 62° L.Ed. 872; 
United States v. N. Y. Central R. R. 
CO; 29SCt. 8135 212) U.'S.509 ema us 
Ed. 629; Braffith v. People of Virgin 
Islands, 26 F.(2d) 646; U.S. v. Zenith 
Radio Corporation, 12 F.(2d) 614; 
United States v. Four Hundred and 
Twenty Dollars, 162 F. 803. 


Colo.—Peo. v. Mooney, 290 P. 271, 
87 Colo. 567. 


Conn.—State v. Levy, 130 A. 96, 103 


142 N.E. 


158 =P: 


1116 [59 C.J.] 


of the language used,?* and will not be held to in- 
clude other offenses and persons than those which 


Conn. 138. 


Hawaii—tTerr. v. Ah Goon, 22 Ha- 
waii 31. 

Ind.—Van Arsdall v. Indiana Bell 
Telephone Co., 151 N.E. 19, 84 Ind. 
App. 257; Cook v. State, 59 N.H. 489. 
26 Ind.App. 278. 


La.—Moll vy. 
leans) 72. 


Mo.—State v. Lloyd, 7 S.W.(2da) 
344, 320 Mo. 236; State v. Bartley, 
263 S.W. 95, 804 Mo. 58; Moore v. 
Western Union Telegraph Co., 148 S. 
W. 157, 164 Mo.App. 165. 


Nev.— United States Fidelity & 
Guaranty Co. v. Marks, 142 P. 524, 37 
Nev. 306. 


N.C.—Security Finance Co. y. Hen- 
dry, 127 S.E. 629, 189 N.C. 549. 


Ohio.—Caldwell v. State, 154 N.E. 
792, 115 Ohio 458; State v. Dauben, 
124 N.E. 232, 99 OhioSt. .406 [rev 8 
OhioApp. 226]; State v. Gibbs, 7 Ohio 
N.P.N.S. 345. 


Pa.—Com. v. Williams, 20 Pa.Dist. 


Wall, 4 La.A. (Or- 


634; Com. v. McCaully, 2 Pa.Dist. 
63; Barber v. Standard Sewer Pipe 
Co., 5 Pa.Co.:293; Bachman v. Fen- 


stermacher, 2 Pa.Co. 499. 


Porto Rico.—Peo. 
Porto Rico 235. 


S.c.-—City of Anderson y. Fant, 79 
S:E: 641, 96 S.C. 5. 


Va.-—Faulkner v. Town of South 
Boston, 127 S.E. 380, 141 Va. 517 
Jordan v. Town of South Boston, 122 
S.E. 265, 138 Va. 838. 


Wis.—State v. Columbian Nat. Life 
Ins. Co., 124 N.W. 502, 141 Wis. 557. 


Wyo.—State v. A. H. Read Co., 240 
P. 208, 33 Wyo. 387. 


[a] Penalties and forfeitures in 
addition to those stated in a statute 
will not be implied. United States 
Fidelity & Guaranty Co. vy. Marks, 142 
P. 524, 87 Nev. 306. 


[b] Contracts not rendered illegal 
by inference.—When a statute im- 
poses specific penalties for its viola- 
tion, where the act is not malum ir 
se, and the purpose of the statute 
ean be accomplished without declar- 
ing contracts in vio'ation thereof il- 
jegal, the inference is that it was not 
the legislative intent to render such 
contracts illegal and unenforceable 
and the court must examine the en- 
tire statute to discover whether the 
legislature intended to prevent courts 
from enforcing contracts based on 
the act prohibited, and, unless it does 
so appear, only the penalties imposed 
by the statute can be enforced. In re 
1 J. BunchCo., 180-H. 619. 


26. U.S.—U. 8S. v. Katz, 5 F.(2d) 
527. 


Ala.—Dumas v. State, 86 So. 162, 
17 Ala.Anp. 492; Greek-American 
Produce Co. v. Il'inois Cent. R. Co., 
58 So. 994, 4 Ala.App. 377. 


Colo.—Price v. Board of Com’rs of 
Kyt Carson County, 124 P. 853; 22 
Colo.App. 315. : 


Conn,—State v. Penner, 83 A. 625, 
85 Conn, 481. 


Fla.—Snowden vy. Brown, 53 So. 548, 
60 Fla. 212. 


Iowa.—State v. Bunn, 190 N.W. 155. 


La.—Cendon v. H. G. Hill Stores, 
181 So. 41, 171 La. 341; State v. Gard- 
ner, 92 So. 368, 151 La. 874; State v. 


v. Benitez, 19 


STATUTES 


Breffeihl, 58 So. 763, 130 La. 904, 40 
L.R.A.N.S. 535. 


Mich.—Young v. Moore, 127 N.W. 
29, 162 Mich. 60. 


Nev.—Ex p. Rickey, 100 P. 134, 31 
Nev. 82, 135 Am.S.R. 651. 


Pa.—Commonwealth v. Exler, 89 A. 
968, 248 Pa. 155; Com. v. McCaully, 
2 Pa.Dist. 63. 


Va.—Wright v. Commonwealth, 65 
S.E. 19, 109 Va. 847; Jennings:v. Com- 
monwealth, 63 S.E. 1080, 109 Va. 821, 
21 L.R.A.N.S. 265, 132 Am.S.R. 946, 
17 Ann.Cas. 64. . 


Wash.—State v. Youngbluth, 111 P. 
240, 60 Wash. 383. 


[a] Language is to be given its 
usual meaning, unless it is plain that 
the legislature intended otherwise. 
The African Prince, 212 F. 552. 


[b] No enlargement beyond ordi- 
nary meaning of terms.—A _ penal 
statute cannot be enlarged beyond the 
erdinary meaning of its terms in or- 
der to carry into effect the general 
purpose for which it was enacted. In 
re McDonough, 49 F. 360. 


[c] If language of penal statute is 
plain, it will be construed as it reads, 
and the words will be given their full 
meaning; if ambiguous, the court will 
lean more strongly in favor of de- 
fendant than it would if the statute 
were remedial. Bolles y. Outing Co., 
20 S.Ct. 94, 175 U.S. 262; 44 L.Ed. 156 
Sede F. 966, 23 C.C.A. 594, 46 L.R.A. 
7 : 


[d] Where gensral words are em- 
ployed, their meaning should be re- 
stricted to the obvious scope of the 
statute. United States v. Cella, 37 
Avp.D.C. 423 [cert den 382 S.Ct. 526, 
223 U.S. 728, 56 L.Ed. 633]. 


[e] Enacting clause more general 
‘han title——Where the words-of the 
enacting clause of even a penal stat- 
ute are more general than the title, 
the enacting clause governs. U.S. v. 
Driges, 9 How. (U.S.) 351, 18 L.Ed. 


_ (f] General signification of words 
in common use.—The rule that in 
-onstruing statutes words in common 
use among the people are to be under- 
stood in their general signification 
(see supra § 577) is specially appli- 
cable to statutes of a penal nature. 
ee Cosgrove, 210 P. 393, 36 Ida- 
10 278. 


{g] 
vegard must be ‘had to the language 
of the section and to other sections 
of the same act. U.S. v. Katz, 5 F. 
(2d) 527. 


Construction of language generally 
see supra §§ 577-593. 


27. U.S.—Reimer-Gross Co. v. U. 
S., 20 FE. (2d) 36; U.S. v. Zenith Radio 
Corps 12 oo (20) 64d horn aw: 
Browne, 257 F.. 519, 168 C.C.A, 469 
Lcert den 39 S.Ct. 494, 250 U.S»645, 63 
L.Ed. 1187]; U.S. v. Missouri Pac. 
Rye Co5<218 B. 169,), 180. G.ClA. bs St: 
Louis Merchants’ Bridge Terminal 
Ry. Co. v. United States, 188 F. 191, 
110 C.C.A. 63; Erbaugh v. United 
States, 173 F. 433, 97 C.C.A. 668; Mar- 
tin v. United States, 168 F. 198, 93 
C.C.A. 484 [rev 104 S.W. 678, 7 Ind. 
TTA OL] ey DRO Sem Fic. Doan eT Camby 
C.C.A. 290; In re McDonough, 49 F. 
360; U.S. v. Starn, 17 F. 435; French 
v. Foley, 11 F. 801; The Enterprise, 
8 F.Cas.No. 4,499, 1 Paine 32; U.S. 
v. Twenty-Four Coils of Cordage, 28 


In construing section of act, 


are clearly described and provided for,”? although 
the court may think the legislature should have made 


F.Cas.No. 16,566, Baldw. 502 [aff 28 
F.Cas,No. 16,573, Gilp. 299]. 


Ala.—Gunter v. Leckey, 30 Ala. 591. 


Conn.—Rawson y. State, 19 Conn. 
292. 


Idaho.—In re Dampier, 267 P. 452, 
46 Idaho 195. 


Tll.—-Clhicago, etc., R. Co. v. Peo., 75 
N.E. 368, 217 Ill. 164. 


Ind.—State Vv. Anheuser-Busch 
Brewing Co., 116 N.B. 425, 186 Ind. 
701; State v. Terre Haute Brewing 
Co., 115 N.EB. 772, 186 Ind. 248; West- 
ern Union Tel. Co. v. Axtell, 69 Ind. 
199: Indianapolis, etc., R. Co. v. Kin- 
ney, 8 Ind. 402. 


Iowa.—Younge v. Madison County, 
115 N.W. 23,-137 Iowa 515; Hanks v. 
Brown, 44 N.W. 811, 79 Iowa 560; 
Bond v. Wabash, ete., R. Co., 25 N.W. 
892, 67 Iowa 712. ; 


La.—State v. 
Ann, 376. 


Me.—State v. Peabody, 69 A. 273, 
103 Me. 327; State v. Wallace, 66 A. 
476, 102 Me. 229. 


Md.—Healy v. State, 80 A. 1074, 115 
Md. 377; Mitchell v. State, 80 A. 1020, 
115 Md. 360. 


Mich.—Deloria v. Atkins, 122 N.W. 
559, 158 Mich. 232. 


Miss.—Hatton y. State, 46 So. 708, 
92 Miss. 651. 


Mo.—State v. Lloyd, 7 S.W.(2d) 344, 
320 Mo, 236; State v. Bartley, 263 S. 
W. 95, 304 Mo. 58; State v. Jaeger, 63 
Mo. 403; Abbott v. Western Union 
Telegraph Co., (App.) 210 S.W. 769; 
Pollard v. Missouri, ete., Tel. Co., 
90 S.W. 121, 114 Mo.App. 533. 


Neb.—Preston v. State, 184 N.W. 
925, 106 Neb. 848; McCormick Har- 
vesting Mach. Co. v. Mills, 89 N.W. 
621, 64 Neb. 166. 


N.J.—Pennsylvania R. Co. v. Fucel- 
lo, 103 A. 988, 91 N.J.Law 476, 


N.C.—State v. Heath, 153 S.E. 855, 
199 N.C. 135; State v. Norfolk South- 
ern R. Co., 82 S.E. 963, 168 N.C. 103, 
L.R.A.1915B 329; Nance v. Southern 
R. Co., 63 S.E. 116, 149 N.C. 366; Hines 
v. Wilmington, ete., R. Co., 95 N.C. - 
434, 59 Am.R. 250. 


Ohio.—Inglis v. Pontius, 131 N.E. 
509, 102 OhioSt. 140; Hall v. State, 20 
Ohio 7; State v. Barger, 32 OhioC.A. 
30; Malata v. State, 21 OhioCir.Ct.N.S. 
297; Houser v. State, 17 OhioN.P.N.S. 


Whetstone, 13 La. 


153; State v. Gibbs, 7 OhioN.P.N.S. 
ane State v. Fabin, 4 OhioN.P.N.S, 
Pa.—Com. v. McNichol, 10 Pa.Dist.& 


Co. 584; Sperry Mfg. Co. v. Day, 3 Pa. 
Dist.& Co. 13; Christy v. Robinson, 2 
Pa.Dist.&Co. 444; Sewickley Tp. v. 
Knight, 24 Pa.Dist. 139; Com. v. Cauf- 
man, 18 Pa.Dist. 25; Com. v. Miller, 43 
Pa.Co, 264. 


Philippine.—U. S. v. 
Philippine 395; 
Philippine 243; 
Philippine 327. 


Porto Rico.—People v. Grau, 29 
Porto Rico 581; People v. Terrasa, 28 
Porto Rico 10. 


Wash.—State v. Larson, 204 P. 1041, 
119 Wash. 123; State v. Eberhart, 179 
P. 853, 106 Wash. 222. 


Wis.—Walter F. Oeflein, Inc. v. 
State, 188 N.W. 6338, 177 Wis. 394; 
State v. Columbian Nat. Life Ins. Co., 
124 N.W. 502, 141 Wis. 557. 


Olsen, 36 
U. S. v. Santos, 36 
U. S. v. Ambata, 3 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae 


L.Ed. 247]; 
‘Telegraph Co., 148 S.W. 157, 164 Mo. 


§ 660] 


them .mcre eomprehensive.?8 


[a] Construction so as not to 
create offenses.—Statutes should not 
be construed so as to ereate (1) of- 
fenses (U. S. v. Noveck, 46 S.Ct. 476, 
271 U.S. 201, 70 L.Ed. 904; Terr. v. 
Ah Goon, 22 Haw. 31) (2) or new 
degrees or classes of crimes (U. S. v. 
Noveck, 46 S.Ct. 476, 271 U.S. 201, 70 
L.Ed. 904; Holford v. State, 294 S.W. 
33, 173 Ark. 989), unless the purpose 
so to do is plain. 


[b] Criminal statutes cannot be 
extended to cases not included within 
the clear and obvious import of their 
language. U.S. v. Clayton, 25 F.Cas. 
No. 14,814, 2 Dill. 219; Young v. 
State, 58 Ala. 358; State v. Lovell, 23 
coe 304; State v. Peters, 37 La.Ann. 


[ec] Penal clause less comprehen- 
sive than body of act.—Where the 
penal clause of a statute is less com- 
prehensive than the body of the act, 
the courts will neither extend the pen- 
alties provided for to a class of per- 
sons not within the clause, even 
though there is a manifest oversight 
of the legislature, nor will they strike 
words from the clause in order to 
reach a class of persons excluded 
therefrom. Nance v. Southern R. Co., 
63 S.E. 116, 149 N.C. 366. 


[ad] Penal statutes of local charac- 
ter referring to persons, places, or 
things, unless otherwise expressed, 
are to be confined to such persons, 
places, or things as existed at the time 
of their passage. Hall v. State, 20 
Ohio 7. ! 


[e] Penalties not created by con- 
struction.—A court cannot create a 
penalty by construction, but must 
avoid it by construction, unless it is 
brought within the letter and the 
necessary meaning of the act creating 
it. Western Union Tel. Co. v. Axtell, 
69 Ind. 199. 


{[f{] Where one class of persons is 
designated as subject to the penalties 
of the statute (1) persons not belong- 
ing to such class should be deemed 
exonerated (State v. Bartley, 263 S.W. 
95, 304 Mo. 58; State v. Jaeger, 63 Mo, 
403); (2) and courts may not lawfully 
extend a penal statute by interpreta- 
tion to a class of persons who were 
excluded from its effect by its terms, 
for the reason that their acts may be 
as mischievous as those of the class 
whose deeds it denounces (Field v. U. 
S., 137 F. 6, 69 C.C.A. 568). 


[g] Particular property mentioned. 
—As general rule, if any particular 
article of property is mentioned by 
statute as subject of offense, only 
such property usually designated by 
such term comes within statute. State 
v. Choate, 238 P. 538, 41 Idaho 251. 
And see infra § 661 note 53 [g]. 


[h] Offense created by subsequent 
statute.—A criminal statute cannot be 
extended by construction to an of- 
fense created and defined by a sub- 
sequent statute. Commonwealth vy. 
Exler, 89 A. 968, 243 Pa. 155. 


23. U. S. v. Weitzel, 38 S.Ct. 381, 
246 U.S. 533, 62-L.Ed. 872. 


29. Anderson v. Williams, 279 F. 
822 [cert gr 42 S.Ct. 590, 259 U.S. 579, 
66 U.Ed. 1073, and rev on_ other 
grounds 44 S.Ct. 43, 263 U.S. 193, 68 
Moore v. Western Union 


App. 165; Widmer v. State, 142 N.HE. 
145, 109 OhioSt. 236; Weirich v. State, 
121 N.W. 652, 140 Wis. 98, 22 L.R.A. 


However, such stat- 
utes should not be unreasonably interpreted, or 
construed so as to render them ineffective,*® or 
to defeat the obvious intention of the legislature,*! 
as found in the language actually used according 


STATUTES 


N.S. 1221, 17 Ann.Cas. 802. 


[a] Rational, sensible construction. 
—Penal statutes must receive a ra- 
tional, sensible construction in prefer- 
ence to one that is unreasonable and 
probably not intended by the legisla- 
ture. Anderson v. Williams, 279 F. 
822 [cert gr 42 S.Ct. 590, 259 U.S. 579, 
66 L.Ed. 1078, and. rev on other 
grounds 44 S.Ct. 43, 263 U.S. 193, 68 
L.Ed. 247], 


30. U. S:..v. Dillin, 94 C.C.A. 337, 
UGS. 813: [reve 160s W515: BW, 
Brockman Commission Co. vy. Western 
Union Telegraph Co., 163 S.W. 920, 180 
Mo.App. 626; Garrison v. Southern 
Ruy CO.) S64" Sukh <b 78,5150) NIC.) 6155 
rye yv. Larson, 204 P. 1041, 119 Wash. 


31. U.S.—U. S. v. Corbett, 30 S.Ct. 
81,215 U.S. 233, 54 I.bd. 173: [rev 162 
F. 687]; Johnson y. Southern Pac. 
Company, 52 S.Ct. 158, 196 U.S. 1, 49 
L.Ed. 363 [rev 54 C.C.A, 508, 117 F. 
462]; Lane -v..U.. §., 17 F.(2d)°: 923; 
The Trader LT Rd) 62.32." UO. Sev: 
Kambeitz, 256 F. 247; U. S. v- Blake- 
man, 251 F. 306; U.S. v. Ash Sheep 
Coy E82) Ci CAL 608)" 250.8. 592) art 
40. S.Ct. 241, 252° U.S. 159;' 64 L.Ed. 
507]; U.S. v. Stone, 188 F. 836; South- 
ern R. Co. v.. Sutton, 103 C.C.A. 51, 
179 F. 471; U.S. v. Illinois Cent. R. 
COP NOL Cras louie SOs i Ve 
Lonabaugh, 158 F. 314 [rev 103 C.C.A. 
56, 179 F. 476]. . 


Ala.—Birmingham Ry., Light & 


‘Power Co. v. Milbrat, 78 So. 224, 201 


Ala. 368; Railroad Commission of Ala- 
bama v. Alabama Great Southern R. 
Co., 64 So. 18, 185 Ala. 354, L.R.A. 
1915D 98; Priest v. State, 59 So. 318, 
5 Ala.App. 171. 


Colo.—Croswell v. People, 223 P. 51, 
74 Colo. 547. 


Conn.—State v. Levy, 130 A. 96, 103 
Conn, 138. 


D.C.—Wade v. U. S., 33 App.D.C. 29, 
20 L.R.A.N.S. 347, 17 App.Cas. 707; 
District of Columbia v. Dewalt, 31 
App.D.C. 326; U. S. v. Baltimore & O. 
R- Co., 26° App. D:C. 581. 


Fla.—Atlantic Coast Line R. Co. v. 
State, 74 So. 595, 73 Fla. 609. 


Ga.—Atlantiec Coast Line R. Co. v. 
State, 69 S.E. 725, 68 W.Va.-152, Ann. 
Cas.1912A 1039. 


Hawaii.—uvu. S. v. Uchiyama, 3 Ha- 
waii Fed. 431; Terr. v. Scully, 22 Ha- 
wali 618. 

11l.—People v. Koehler, 146 Ill.App. 
541. 


Me.—State v. Cavalluzzi, ©? A. 937, 
113 Me. 41. 


Nev.—Ex parte Prosole, 108 P. 630, 
32 Nev. 378. 


N.C.—Littleton v. Harr, 74 S.E. 12, 
158 N.C. 566; State v. Shuford, 67 S. 
BE, 9238, 152 N.C. 809. 


Ohio.—Wilson v. State, 159 N.E. 585, 
26 OhioApp. 7; Franklin v. State, 14 
OhioCir.Ct.N.S. 253; State v. Price, 12 
OhioN.P.N.S. 349; State v. Ross, 4 
OhioN.P.N.S. 377. 


Pa.—Com. v. McNichol, 10 Pa.Dist. 
&Co. 584; Com. v. Keuhne, 18 Pa.Dist. 
401. 

Porto Rico.—U. S. v. Castro, 3 Porto 
Rico Fed. 47. 


S.cC.—City of Anderson v. Fant, 79 
S.E. 641, 96 S.C. 5; Huguelet v. War- 
field, 65 S.E. 985, 84 S.C. 87; Mills v. 
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to its true and obvious meaning,?2 unless it is forced 
by the express language of the statute;?? nor should 
they be subjected to any strained or unnatural con- 
struction in order to work exemption from their 
penalties,** or to exclude from the operation of the 


Se adh Ry. Co., 64 S.E. 238, 82 S.C. 


Tenn.—State v. Cooley, 
182, 141 Tenn. 383. 


Vt=—Guild v. Prentis, 74- A. 1115, 
83 Vt. 212, Ann.Cas.1912A 313. 


Va.— Buzzard v. Commonwealth, 114 
S.E. 664, 134 Va. 641. 


[a] Words are not confined to 
strict technical sense, even in de- 
termining the construction of a stat- 
ute authorizing a confiscation of prop- 
erty for an offense by its owner, when 
so doing will defeat the evident in- 
tent of the statute. U. S. v. Athens 
Armory, 24 F.Cas.No. 14,473, 2 Abb. 
129, 35 Ga. 344. 


[b]. It is duty of court, while dis- 
claiming the right to extend a crim- 
inal statute to cases out of its letter, 
to apply it to every case clearly with- 
in the mischief or cause of making it, 
where its words are broad enough to 
embrace such case. Birmingham Ry. 
Light & Power Co. v. Milbrat, 78 So. 
224, 201 Ala. 368; Huffman v. State, 
29 Ala, 40. 


[c] Rule of strict construction does 
not require a narrow, verbal, or un- 
reasonably technical construction 
such as would defeat the clear inten- 
tion of the lawmakers. Trammell v. 
renee Mfg. Co., 86 S.E. 1097, 102 S.C. 


206 S.W. 


Intention of legislature as rule of 
construction: 


Generally see supra §§ 568-576. 
Penal statutes see supra § 659. 


32. Fasulo v. U. S., 47 S:Ct. 200, 
272 U.S. 620, 71 L.Ed. 443 [rev 7 F.(2d) 
961]; Johnson v. Southern Pac. Com- 
pany, 52 S.Ct. 158, 196 U.S. 1, 49 L.Ed. 
363 [rev 54 C.C.A. 508, 117 F. 462]; 
Atlantic Coast Line R. Co. v. State, 
74 So. 595, 73 Fla. 609; Ex parte Pro- 
sole, 108 P. 630, 32 Nev. 378; City of 
peneen v. Fant, 79 S.E. 641, 96 S. 


[a] No departure from plain mean- 
ing of words.—The courts will not de- 
part from the plain meaning of words 
in search of a legislative intention the 
words themselves do not plainly and 
definitely express. People v. Mooney, 
290 P. 271, 87 Colo. 567. 


[b] Motives of law-giver.—The 
courts cannot take into view the mo- 
tives of the law-giver further than 
they are expressed in the statute. 
State v. King, 12 La.Ann, 598. 


‘[e] Searching for intention.— 
While, for the ascertainment of the 
true meaning and intention of the 
words relied on regard is to be had 
to the evils that called forth the enact- 
ment and to the rule that a strict con- 
struction of penal statutes does not 
require the words to be so narrowed 
as to exclude cases that fairly may 
be said to be covered by them, it is not 
permissible for the court to search for 
an intention that the words them- 
selves do not suggest. Fasulo v. U. 
S., 47 S.Ct. 200, 272 U.S. 620, 71 L.Ed. 
443 [rev 7 F.(2d) 961]. ’ 


33. State v. Cooley, 206 S.W. 182, 
141 Tenn. 33. 


34 U.S.—U. S. v. Wilson, 28 F. 
Cas.No. 16,730, Baldw. 78 [cert ques- 
tions answered 7 Pet. 150, 8 L.Ed. 
640]. 


Cal.—Ex parte Roberts, 108 P. 315, 
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statute cases which the words, in their ordinary 
acceptation, or in the sense in which the legisla- 
ture used them, would comprehend.*® 
enforce a penalty against a person, he must be 
brought clearly within both the spirit®® and the let- 


157%Cal. 472. 


D.C.—District of Columbia v. De- 
walt, 31 App.D.C. 326. 


Ind.—State v. Goodwin, 82 N.I. 459, 
169 Ind. 265. 


Me.—State v. J. P. Bass Pub.,Co., 
71 A. 894, 104 Me.. 288, 20 L.R.A.N.S. 
495. 


Md.—Healy v. State, 80 A. 1074, 115 
Mad. 377; Mitchell v. State, 80 A. 1020, 
115 Md. 360. 


Mass.—Commonwealth v. Tsoupra- 
kakis, 166 N.E. 855, 267 Mass. 496. 


Mo.—Abbott v. Western Union Tele- 
graph Co., (App.) 210 S.W. 769. 


Neb.—State v. Stapel, 170 N.W. 665, 
103 Neb. 135. 


N.H.—Pike v. Jenkins, 12 N.H. 255. 


N.J.—In re Merrill, 102 A. 400, 88 N, 
J.Eq. 261 [quot Cyc]. 


N.M.—Ex parte De Vore, 136 P. 47, 
18 N.M. 246. 


Ohio.—Conrad vy. State, 78 N.E. 957, 
75 OhioSt. 52, 6 L-R.A.N.S. 1154, 8 
Ann.Cas. 966. ; 


Pa.—Bartolett v. Achey, 38 Pa. 273. 


S.C.—Mills vy. Southern R. Co., 64 
S.E. 238, 82 S:C. 242. 


[a] Thus, where a statute begins, 
“all persons,” ete., and proceeds to 
state several apparently independent 
offenses and sets off each clause defin- 
ing such offenses by appropriate punc- 
tuation, ending with a provision im- 
posing a punishment for its viola- 
tion, the language relating exclusively 
to each offense is not affected by that 
describing the other offenses; each 
being construed as if it stood alone, 
and was read in connection with the 
general words applying to all the of- 
fenses created. Ex parte Roberts, 108 
P.. 315, 157 Cal. 472. 


[b] Language allowed to have full 
meaning.—(1) Therule of strict con- 
struction is not violated by allowing 
‘the language to have its full meaning 
(Sheely v. People, 129 P. 201, 54 Colo. 
136; Ex parte Prosole, 108 P. 6380, 32 
Nev. 378; Wilson v. State, 159 N.E. 
585, 26 OhioApp. 7; State v. Ross, 4 
. OhioN.P.N.S. 377; Commonwealth v. 
Shields, 50 Pa.Super.194), (2) where 
that construction is in harmony with 
the context and supports the policy 
and purposes of the statute (Donnel- 
ley v. U. S.,.48 S.Ct. 400, 276 U.S. 505, 
72 L.Ed. 676; Ash.Sheep Co. v. U. &., 
40 S.Ct. 241, ‘252 U.S. 159, 64 L.Ed. 
507 {aff 162 C.C.A. 607, 250 F. 591, and 
L62) CCl As 608;°250° F. 592.) >). Pike sx. 
Jenkins, 12 N.H. 255; Wilson v. State, 
159 N.E. 585, 26 OhioApp. 7). 


35. Birmingham Ry., Light & Pow- 
er Co. v. Milbrat, 78 So. 224, 201 Ala. 


368; St. Louis, f. M; & S! Ry. Co. v. 
Waldrop, 123 S.W. 778, 93 Ark. 42; 
Com: | v. Keuhne,' ‘18. Pa.Dist. 401; 


State v. A. H. Read Co., 240 P. 208, 33 
Wyo. 387. 


[a] Ordinary popular sense.—‘‘The 
language of a penal statute is to be 
‘understood, if possible, in its ordinary 
popular sense.’”’” Com. v. Reigel, 22 
Pa.Dist. 903. 


36. Hawaii.—Terr. v. Ah Goon, 22 
Hawaii 31. 


Kan,.—State v. Hanchette, 
1184, 88 Kan. 864, 


LS Mat ed 


STATUTES 


In order to 
defendant.*® 


Ohio.—Houser v. 17 OhioN. 


P.N.S. 153. 


S.cC.—City of Anderson yv. Fant, 79 
S.B... 641,96 S.C. 5. 


Va.—Faulkner v. Town of South 
Boston, 127 S.E. 380, 141 Va. 517; Jor- 
dan v. Town of South Boston, 122 S.E. 
265, 138 Va. 838; Withers v. Common- 
wealth, 65 S.E. 16, 109 Va. 837; Suth- 
erland v. Commonwealth, 65 S.E.. 15, 
109 Va. 834, 132 Am.S.R. 949, 23-L.Ry 
A.N.S. 172. 


Wash.—State v. Hoffman, 188 P. 25, 
110 Wash. 82. 


W.Va.—Clear Fork Coal Co. v. An- 
chor Coal Co., 144 S.E. 409, 105 W.Va. 
570; State v. Blazovitch, 107 S.H. 291, 
88 W.Va. 612. 


Wis.—Brown v. State, 119 N.W. 338, 
137 Wis. 543. 


Ont.—Rex v. Mackintosh, 2 U.C.Q. 
B.O.S. 531. 


37. U.S.—U.S. v. Sheldon, 2 Wheat. 
119, 4 L.Ed. 199; Braffith v. People of 
Virgin Islands, 26 F.(2d) 646; 
Vo US i137. 6; 69C.C A. 568 = Saye 
v. Ragsdale, 27 F.Cas.No. 16,113, 
Hempst. 479; U. S. v.. Ten .Cases 
Shawls,.28 F.Cas.No. 16,448, 2 Paine 
162 [aff 28 F.Cas.No. 16,447]. But see 
Bryant v. U..S., 105 F. 941, 943, 45 C.C. 
A. 145 [quot and appr Bobo v. Yazoo- 
Mississippi Delta Levee Com’rs, 46-So. 
819, 92 Miss. 792, 812] (holding that 
“while it is true that penal statutes 
should be strictly construed, it is un- 
doubtedly the duty of the courts to 
look to the mischief intended to be 
prevented, and to take into considera- 
tion the character of the remedy pro- 
posed to be applied, in doing which 
the mere letter must yield to the man- 
ifest spirit, and give to the provisions 
that measure of restriction or expan- 
sion which a sound, reasonable read- 
ing of the whole requires of each par- 
ticular’’). 


Conn.—Leonard v. 
Conn. 


Fla.—Atlantie Coast Line R. Co. 
State, 74 So. 595, 73 Fla. 609. 


Hawaii Terr. v. Ah Goon, 22 Ha- 
waii 31. 
Ind.—Van Arsdall v. Indiana Bell 


Telephone Co., 151 N.E. 19, 84 Ind. 
App. 257. 


Iowa.—State v. Andrews, 149 N.W. 
245, 167 Iowa 273. 


La.—Vander Sluys v. Finfrock, 103 
SO.2o0ncloe ties Statewan, wie 
lanque, 62 So. 224, 133 La. 36; State v. 
King, 12 La.Ann, 593. 


Md.—Cearfoss v. State, 42 Md. 403. 


Miss.—State v. Traylor, 56 So. 521, 
100 Miss. 544 [suggestion of error den 
5iSo; Ti. 


Mo.—State ex rel. Spriggs v. Rob- 
inson, 161 S.W. 1169, 253 Mo. 271: 
State ex inf. Collins v. St. Louis & 
SS... R.2Co., 542" Swe 279, 238) Mo. 
605; F. W. Brockman Commission Co. 
v. Western Union Telegraph Co., 163 
S.W. 920, 180 Mo.App. 626. 


Nev.—Ex p. Griffin, 111 P. 939, 33 
Nev. 490; Ex p. Smith, 111 P. 930, 
938, 338 Nev. 466, 490. 


N.J.—Pennsylvania R. Co. v. Fu- 
cello, 108 A. 988, 91 N.J.Law 476. 


N.M.—Territory v. Hart, 124 P. 798, 
17 N.M. 222; Territory v. Davenport, 


State, 


Bosworth, 4 


Vv. 


Kield - 
U.S 


~ 


ter3? of the statute; and if there is a fair doubt as 
to whether the act charged is embraced in the pro- 
hibition, that doubt is to be resolved in favor of 
A private individual who seeks to 
recover a penalty imposed by statute must bring 


124 PB. 795, 17 N.M. 214, 41 L.R.A.N.S.. 
407. 


Ohio.—Houser v. State, 17 OhioN.P.. 
N.S. 153; State v. Fabin, 4 OhioN.P. 
N.S. 288. 


Pa.—Commonwealth v. Shields, 50: 
Pa.Super. 194; Sewickley Tp. Vv. 
Knight, 24 Pa.Dist. 139; Com. v. Wil- 
liams, 20 Pa.Dist. 634; Com. v. Weth- 
erill, 23 Pa.Co. 59; Barber v. Stand- 
ard Sewer Pipe Co., 5 Pa.Co. 293. 


S.cC.—City of Anderson v. Fant, 79! 
SLE NGAIGI 96S. Os 5. 


Va.—Faulkner v. Town of South 
Boston, 127.S.E. 380, 141 Va. 517; Jor- 
dan v. Town of South Boston, 122 S.E. 
265, 138 Va. 838; Withers v. Com- 
monwealth, 65 S.H. 16, 109 Va. 837; 
Sutherland. v. Commonwealth, 65 S.E. 
15, 109 Va. 834, 182 Am.S.R. 949, 23 
L.R.A.N.S. 172. 


Wash.—State v._Hoffman, 188 P. 25, 
110 Wash. 82. 


W.Va.—Clear Fork Coal Co. v. An- 
chor Coal Co., 144 S.H. 409, 105 W.Va. 
570; State v. Blazovitch, 107 S.B. 291, 
88 W.Va. 612. 


Wis.—Brown v. State, 119 N:W. 338, 
137 Wis. 543. 


Wyo.—Haines v. Territory, 13 P. 8, 
3 Wyo. 167. 


Eng.—Rex v. Cook, LeachC.C. 123; 
In re International Patent Pulp, etc., 
Co., 46 L.J.Ch. 625. 


Alta.—Rex v. Stubbs, 9 Alta.L. 26. 


Ont.—Maedonell v. Macdonald, 8 U.’ 
C.C.P. 479; MeDonnell v. Smith, 17 
GC. Q. By sa0e 


[a] It is not sufficient, in order to 
subject a person to a penalty for the 
violation of a statute, that the of- 
fense is within the mischief if it be 
not within the literal construction of 
the statute. Leonard v. Bosworth, 4 
Conn. 421. 5 


[b] Act within spirit and reason- 
able interpretation of letter.— While 
penal statutes must be strictly con- 
strued, yet, if the act comes within 
the spirit and within the reasonable 
interpretation of the letter of the 
statute, it is sufficient, although there 
may be a literal interpretation that 
might be put on the statute which 
would not include the case. U.S. v. 
Williams, 159 F. 310; Terr. v. Palai, 
23 Hawaii 133. 


38. U. S.—Chase v. Curtis, 5 S.Ct. 
55453713 US: 452-28 Gab? 1638* as: 
v. J. H. Winchester & Co., 40 F.(2d) 
472; Braffith v. Peo. of Virgin Islands, 
26 F.(2d) 646; Anderson v. Williams, 
279 F. 822 [cert gr 42.S.Ct. 590, 259 
U.S. 579, 66 L.Ed. 1078, and rev on 
other grounds 44 S.Ct. 48, 263 U.S. 
193, 68 L.Ed. 247]; The Enterprise, 8 
F.Cas.No. 4,499, 1 Paine 32; U. S. v. 
Reese, 27 F.Cas.No. 16,137, 5 Dill. 405. 


Alaska.—U. S. v. Doo-noch-keen, 2 
Alaska 624. 


Colo.—Peo. v. Mooney, 290 P. 271, 
87 Colo. 567; Croswell v. Peo., 223 P. 
51, 74 Colo. 547. 


Conn.—Dagegett v. State, 4 Conn. 60, 
10 Am.D. 100. 


Fla.—Ex p. Amos, 112 So. 289, 93 
Fla. 5; Atlantic Coast Line R. Co. vy. 
State, 74 So. 595, 73 Fla. 609. 


Ga.—Austin vy. State, 71 Ga. 595; 
Gibson v. State, 38 Ga. 571. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 660 


§§ 660-661] 


himself clearly within the terms of the statute,?® 
and must pursue the method pointed out by the 
statute in all possible strictness.#° 
be construed to refer solely to the commission of 
The rule of strict con- 
struction*? is relaxed in the interpretation of an 
act designed to declare and enforce a principle of 
public policy,** and a penal statute enacted for the 


acts within the state.‘ 


Ind.—Laporte Carriage Co. v. Sul- 
lender, 75 N.E. 277, 165 Ind. 290; Lag- 
ler v. Bye, 85 N.E. 36, 42 Ind.App. 
592; Cook v. State, 59 N.E. 489, 26 Ind. 
App. 278. : 


Iowa.—Rohlf v. Kasemeier, 118 N. 
W.' 276, 140 Iowa 182, 23 L.R.A.N.S. 
dant 132 Am.S.R. 261, 17 Ann.Cas. 


La.—McGraw Woodenware Co. v. 
German Fire Ins. Co., 7 La.App. (Or- 
leans) 126 [aff 52 So. 1838, 126 La. 32, 
38 L.R.A.N.S. 614, 20 Ann.Cas. 1229]. 


Mich.—Peo. v. Lockhart, 219 N.W. 
724, 242 Mich. 491. 


Neb.—State v. Dailey, 
1094, 76 Neb. 770. 


Nev.—Ex p. Todd, 210 P. 131, 46 
Nev. 214. 


N.C.—State v. Heath, 153 S.E. 855, 
299 N.C. 135. 


Ohio.—Houser v. State, 17 OhioN.P. 
N.S. 153; State v. Fabin, 4 OhioN.P. 
N.S. 288. 

Pa.—Commonwealth v. Exier, 89 A. 
968, 243 Pa. 155; Dawson v. Shaw, 28 
Pa.Super. 563; Philadelphia v. Cos- 
tello, 17 Pa.Super. 339; Common- 
wealth v. Rice, 11 Pa.Dist.&Co. 786; 
Sewickley Tp. v. Knight, 24 Pa.Dist. 
a9 Conia wo Caltman, 218. Pa, Dist. 
25; Commonwealth v. Hickey, 1 Clark 
436, 2 Pars.Eq.Cas. 317. 


Porto Rico.—Peo. v. Benitez, 19 Por- 
to Rico 235. 


Va.—Buzzard v. Commonweaith, 
114 S.E. 664,134 Va. 641. 


Wash.—State v. Certain Intoxicat- 
ing Liquors, ete., 158 .P. 972, 92 Wash. 
699; State v. Eden, 158 P. 967, 159 P. 
700, 92 Wash. 1; State v. Howard, 158 
P. 104, 91 Wash. 481; Huntworth v. 
Tanner, 152 P. 523, 87 Wash. 670, Ann. 
Cas.1917D 676; State v. Anderson, 112 
P. 931, 61 Wash. 674. 


Wis.—Walter F. Oeflein, Ine. v. 
State, 188 N.W. 633, 177 Wis. 394; 
State v. Columbian Nat. Life Ins. Co., 
124 N.W. 502, 141 Wis. 557. 


Eng.—Graff v. Evans, 8 Q.B.D. 373. 


Ont.—McCaskill v. Paxton, Hodg. 
El.Rep. 304. 


fa] Patent ambiguity.—If a penal 
statute contains a patent ambiguity 
and admits of two reasonable and con- 
tradictory constructions, that which 
operates in favor of a party accused 
under its provisions is to be preferred. 
Speeter v. U. S., 42 F.(2d) 937; Peo. 
v. Lockhart, 219 N.W. 724, 242 Mich. 
491. 


[b] Construction in favor of life 
and liberty.—When a criminal stat- 
ute calls for a construction, it is not 
the construction that is supported by 
the greater reason that is to prevail, 
but that one which, if reasonable, op- 
erates in favor of life and liberty. 
Commonwealth v. Exler, 89 A. 968, 
243 Pa. 155. 


39. U.S.—yYounts v. South Western 
Telegraph & Telephone Co., 192 F, 
2 


107 N.W. 


Ark.—Simmons v. American Ry. 
Express Co., 227 S.W. 414, 147 Ark. 
'339; St. Louis, etc., R. Co. v. McCler- 
kin, 114 S.W. 240, 88 Ark. 277. 


STATUTES 


So they will 


Mo.—F. W. Brockman Commission 
Co. v. Western Union Telegraph Co., 
163 S.W. 920, 180 Mo.App. 626; State 
v. St. Louis, etc., R. Co., 79 S.W. 714, 
105 Mo.App. 207. 


N.C.—Watkins v. American Ry. Ex- 
press Co., 130 S.E. 305, 190 N.C. 605; 
Cox v. Atlantic Coast Line R. Co., 62 
S.E. 556, 148 N.C. 459. 


Wis.—Minneapolis Threshing Mach. 
ce v. Haug, 117 N.W,. 811, 136 Wis. 


Eng.—Bradlaugh vy. Clarke, 8 App. 
Cas. 354, / ra 


40. Crane v. Lawrence, 25 Q.B.D. 
152; Smith v. Wood, 24 Q.B.D. 23. 


41. Kenneally v. Leary, 51 A. 475, 
67 N.J.Law 435; In re Ebbs, 63 S.B. 
190, 150 N.C. 44, 19 L.R.A.N.S. 892, 
17 Ann.Cas. 592. 


42. See supra text and note 22. 


_ 43. District of Columbia v. Horn- 
ing, 47 App.D.C. 413. 


44. Peo. v. Tallmadge, 159 N.E. 
319, 328 Ill. 210. 
45. Statutory provisions as to con- 


ginotlon generally see supra §§ 566, 


46. See supra § 660. 


' 47. See statutory provisions. 


48. Ariz.—Bush y. State, 168 P. 
508, 19 Ariz. 195; Williams v. Terri- 
tory, 108 P. 243, 13 Ariz. 27, 27 L.R.A. 
N.S. 1032. But see Flowing Wells 
€o.-ve, Culin,- 95 P:. 191;5° 11 Ariz. -425 
(adhering to the rule of strict con- 
struction). 


Ky.—Com. vy. Trent, 77 S.W. 390, 
PUT Ky. 342525. Wey tt18 0 Comaty. 
Davis, 12 Bush 240. But see Com. v. 
Louisville, ete., R. Co., 66 S.W. 753, 
112 Ky. 783, 23 Ky.L. 1986 (adhering 
to the rule of strict construction). 


N.D.—State ov. Fargo Bottling 
Works Co., 124 N.W. 387, 19 N.D. 396, 
26 L.R.A.N.S. 872; State v. American 
poppe es Ass’n, 124 N.W. 396, 19 N.D. 
344, 


Okl.—Gravitt v. State, (Cr.) 279 P. 
968; Thomas v. State, 267 P. 1040, 40 
Okl.Cr. 204; Hunter v. State, 134 P. 
1134, 10 Okl.Cr. 119, L.R.A.1915A 564, 
Ann.Cas.1916A 612; Cline v. State, 130 
P. 510, 9 Okl.Cr. 40, 45 L.R.A.N.S. 108; 
Bowes v. State, 127 P. 883, 8 Okl.Cr. 
277; Turner v. State, 126 P. 452, 8 
Okl.Cr. 11; Mitchell v. State, 124 P. 
1112, 7 OK1.Cr,.-563;, Cheeves v. State, 
DUA SP lala o) Ol. Cr.) 3615. vicCord 
Va, states 101,.P.o280) 22) OKlLers 214; 
Morris v. Territory, 99 P. 760, 101 P. 
Th 1 Ok erie li. 


Or.—State v. Dunn, 99 P. 278, 100 
P. 1258, 53 Or: 304. 


[a] Im California (1) in accord- 
ance with a statute relating to the 
construction of the penal code, all its 
provisions will be liberally construed 
according to the fair import of their 
terms with a view to effect their ob- 
jects and promote justice (Peo. v. 
Soto, 49 Cal. 67; Peo. v. Lovelace, 
275 P. 489, 97 Cal.App. 228; Peo. v. 
Richards, 260 P. 582, 86 Cal.App. 86), 
(2) and the words should be inter- 
preted in accord with the usual, nat- 
ural, or ordinary meaning attributed 


[397s sie} Lae 


benefit of the publie generally should receive a fair 
and reasonable construction.‘ 


[§ 661] (3) Statutery Provisions.+* 
risdictions, the rule of strict construction of penal 
statutes*® has been abolished by statute,*7 and in 
these jurisdictions, they may be liberally construed, 
according to the fair import of their terms with a 
view to effect their objects and promote justice.t® 


In some ju- 


to them (Peo. v. Lovelace, supra), (3), 
unless it appears that they have been 
used in a particular sense (Peo. v. 
Lovelace, supra), (4) and this statute 
has been held to apply in the con- 
struction of penal laws not a part of 
the code (Ex p. Galivan, 122 P. 961, 
162 Cal. 331; In re Mitchell, 82 P. 
347, 1 Cal.App. 396); (5) but in de- 
termining the application of a penal 
statute, it has been held that it will 
be given'a strict construction (Miller 
v. Salomon, 281 P. 89, 100 Cal.App. 
756), (6) and statutes imposing pen- 
alties (Symmes yv. Sierra Nevada Min- 
ing Co., 153 P. 710, 171 Cal. 427), (7) 


‘or creating forfeitures (Horton-How- 


ard v. Payton, 186 P. 167, 44 Cal.App. 
108), will be strictly construed. 


[b] In New York (1) although 
there are cases adhering. to the rule 
of strict construction of criminal 
statutes (Peo. v. Shakun, 167 N.E. 187, 
251 N-Y. 107, 64 A.L.R. 1066; Pee. v. 
Grundstein, 245 N.Y.S. 523, 230 App. 
Div. 499; Peo. v..Schmidt, 222 N.Y.S.: 
647, 221 App.Div. 77; Peo. v. Lowe, 
205 N.Y.S. 77, 209 App.Div. 498; Peo. 
v. Toland, 151 N.Y.S. 482, 165 App.Div. 
795, 32 N.Y¥.Cr. 390 [rev on_ other 
grounds 111 N.E. 760, 217 N.Y. 187,. 
L.R.A.1916E 336, Ann.Cas.1916B 536]; 
Peo. v. Hemleb, 111 N.Y.S. 690, 127 
App-Div._-356, 22° N.Y.Cr.) 511;. Peo. 
ex rel. Jaffe v. Jennings, 228 N.Y.S. 
361, 181 Mise. 657 [rev on other 
grounds 236 N.Y.S. 429, 227 App.Div. 
758]; Peo. v. Liberty Light & Power 
Co.,, 201 N.Y.S. 302, 121 Mise, 424; 
Sprague v. Birdsall, 2 Cow. 419; Jones. 
v. HEstis, 2 Johns. 379), (2) this rule 
has been abolished by a statute pro- 
viding that such statutes must be 
construed according to the fair im- 
port of their terms to promote justice 
and effect the object of the law (Pen. 
L. § 21). (3) This statutory rule of 
construction does not mean that an 
essential part of a penal statute may 
be ignored so as to promote justice 
in a particular case (Peo. v. Teal, 89 
N.E. 1086, 196 N.Y. 372, 21 L.R.A.N.S. 
120, 17 Ann.Cas. 1175); (4) nor does: 
it call for an interpretation so wide 
and so liberal as to embrace within 
the terms of the statute those to 
whom no reference is made by name ~ 
or description (Peo. v. Fleishman, 232 
N.Y.S. 187, 133 Mise. 288). (5) How- 
ever, this statute does not apply to 
the construction .of statutes other 
than those included in the Penal Law 
itself (Peo. v. Rosenberg, 1388 N.Y. 
410, 34 N.E. 285; Peo. v. Duplan Silk 
Corp., 208 N.Y.S. 382, 208 App.Div. 
435; Peo. v. Friedman, 116 N.Y.S. 538, 
132 App.Div. 61; Peo. v. Keenan, 141 
N.Y-S. 784, SOveMisc,. “5395 Peon Ve 
Thomas, 130 N.Y.S. 246, 71 Misc. 339; 
Peo. v. Wilkes, 1638 N.Y.S. 659) (6) 
and statutes merely imposing penal- 
ties (Osborne v. International Ry. Co., 
123, Ned. 849) 226 N.Y. 4205" Peo v- 
Weinstock, 86 N.E. 547, 193 N.Y. 481; 
Peo. v. Briggs, 86 N.E. 522, 193 N.Y. 


457; Peo. v. Bootman, 72 N.BH. 505, 
180 N.Y. 1; Bonwell v. Griswold, 80 
N.Y. 128; Sturgis v. Spofford, 45 N.Y. 


446 [mod 52 Barb. 4386]; Doughty v. 
Brill, 1 Abb.Dec. 524, 3 Keyes 612, 3 
Transcr.App. 326 [aff 36 Barb. 488]; 
Johnson v. Auburn & Syracuse Mlec- 
tric R. Co., 156 N.Y.S. 93, 169 App.Div. 
864 [rev on other grounds 119 N.E. 
72, 232 N.Y. 448, L.R.A.1918F 824]; 


1120 [59 C.J.] 


A general statute requiring all statutes to be lb- 
erally construed*? has been held to apply to penal 
statutes to the extent that they are to be liberally 
construed to ascertain the intent of the legisla- 
Nevertheless, the courts in these jurisdic- 


ture.®° 


City of Elmira v. Johnson, 136 N.Y.S. 
471, 151 App.Div. 728 [app to Ct. of 
App. gr 137 N.Y.S. 1114, 152 App.Div. 
916]; Peo. v. Abramson, 122 N.Y.S. 
115, 187 App.Div. 549; Peo. v. Sturgis, 
106 N.Y.S. 61,.121 App.Div. 407; Ho- 
boken Becf Co. v. Hand, 93 N.Y.S. 
834, 104 App.Div. 390; Meyers v. 
Western Union Telegraph Co., 143 
N.Y.S. 574, 82 Misc. 266; Catalano v. 
Crosstown St. Ry. Co., 137 N.Y.S. 118) 
(7) or creating forfeitures (Auburn 
Nat. Bank v. Lewis, 75 N.Y. 516, 31 
Am.R. 484 [rev 10. Hun 468], 8S. C. on 
sub appeal 81 N.Y. 15; Peo. v. Pet- 
tit,74 N.Y. 320 [rev 3 Hun 416]; Hoyt 
v. Bonnett, 50 N.Y. 538 [rev 58 Barb. 
529 (aff. Tuck.Surr. 491)]), will be 
strictly construed. 


{[c] In Texas (1) in accordance 
with the statute, penal laws will be 
liberally construed (State v, Elliot, 
34 Tex. 148; Sugg v. Smith, (Civ. 
App.) 205 S.W. 363; Gentry v. State, 
152 S.W. 635, 68 Tex.Cr. 567; Oliver 
v. State, 144.S.W. 604, 65 Tex.Cr. 150), 
(2) although the rule of strict con- 
struction has been adhered to (Rat- 
cliff v. State, 289 S.W. 1072, 106 Tex. 
Cr. 37); (8) but in applying the stat- 
utory rule of construction to Stat- 
utes carrying civil penalties, the civil 
courts have held that penal statutes 
must be strictly construed (Interna- 
tional-Great Northern R. Co. v. Mal- 
lard, 262 S.W. 789 faff (Civ.App.) 277 
S.W. 1051]; State v. International & 
G. N. Ry. Co., 179 S.W. 867, 107 Tex. 
349 [rev (Civ.App.) 165 S.W. 892]; 
State v. Duke, 137_S.W. 654, 188 S.W. 
385, 104 Tex. 355; Missouri, K. & T. 
Ry. Co. v. State, 100 S.W. 766, 100 Tex. 
420; Houston, EK. & W. T. Ry. Co. v. 
Campbell, 45 S.W. 2, 91 Tex. 551, 43 
L.R.A, 25; Austin & N. W. R. Co. v. 
Slator, 26 S.W. 233; Schloss v.-Atchi- 
son, T. & S. F. Ry. Co., 22 S.W.-1074, 
$5) Tex. 601; Cross. vi. Wilson, (Civ. 
App.) 33. S.W.(2d): 575; Schaffv. 
Bearden, (Civ.App.) 211 S.W. 503; 
Texas, etc., R. Co. v.. Blocker, 106 S. 
W. 718, 48 Tex.Civ.App. 100) (4) in 
determining the liability of the per- 
Son upon whom the penalty is im- 
posed, and that the more severe the 
penalty, and the more disastrous the 
consequences to the persons subject- 
ed to the provisions of the statute, 
the more rigid will be the construc- 
tion of its provisions in favor of such 
- person and against the enforcement 
of the law (Missouri, K. & T. Ry. Co. 
v. State, 100 S.W. 766, 100 Tex. 420; 
International-Great Northern R. Co. 
v. Mallard, (Civ.App.) 262 S.W. 789 
{aff (Commn.App.) 277 S.W. 1051]. 


{d] In Washington, although pe- 
nal statutes are to be strictly con- 
strued (see supra § 660), the Prohibi- 
tion Act will be liberally construed 
in accordance with its provisions. 
State v. Booher, 268 P. 167, 148 Wash. 
149; State v..Hemrich, 161 P. 79, 93 
Wash. 439, L.R.A.1917B 962, 


[e] It is duty of courts to so con- 
strue penal laws as to punish and 
suppress crime and protect society. 
Parker -v., State, 122 P. 1116, 124 P. 
60; 7 Okl.Cr. 238. 


[f] Not construed so as to catch 
persons who honestly conform to the 
law.—Penal statutes should not be 
so construed as to catch those who 
have honestly conformed to the law 
as it has been expounded by the prop- 
er authorities. Com. vy. Standard Oil 


STATUTES 


Co., 112 S.W. 902, 129 Ky. 744. 


49. See statutory provisions. 
50. Richmond v. Moore, 107 Til. 
429, 47 Am.R. 445; Hankins v. Peo., 


106 Ill. 628; Peterson v. Currier, 62 
Ill.App. 163 [aff 45 N.E. 205, 163 I. 
528]. 


51. City of Rochester v. Rochester 
Gas & Electric Corporation, 134-N.E. 
828, 233 N.Y. 39; Burks v. Bosso, 73 
N.E. 58, 180 N.Y. 341, 105 Am.S.R. 
762; Wallace v. Walsh, 25 N.E. 1076, 
125 N.Y. 26, 11 L.R.A. 166, 3 Silv.App. 
212; Sherwin v. Peo., 3 N.B. 465, 100 
N.Y. 351; Cowley: v. Peo., 83 N.Y. 464, 
38 Am.R. 464 [aff 21 Hun 415, 8 Abb. 
NiGais:s Lise Bruce sv.) Plattys0eine yy. 
879; Peo. v. Doty, 80 N.Y. 225; Bon- 
nell v. Griswold, 80 N.Y. 128; Auburn 
Nat. Bank v. Lewis, 75 N.Y. 516, 31 
Am.R. 484 [rev 10 Hun 468]; Verona 
Cent. Cheese Co. v. Murtaugh, 50 N.Y. 
314 [rev 4 Lans. 17]; Doughty v. 
Brill, 1 Abb.Dec. (N.Y.) 524, 3 Keyes 
612,.3 Transcr.App. 326 [aff 36 Barb. 


488]; Peo. v. Cohen, 157 N.Y.S. 591, 
94 Misc. 355; Jones v. Estis, 2 Johns. 
(N.Y.) 379; City of Shawnee vy. Lan- 


don, (Okl.) 106 P. 652; Oklahoma Tool 
& Supply Co. v. Daniels, (Tex.Commn, 
App.) 290 S.W. 727 [rev (Civ.App.) 
288 S.W. 217]; Ratcliff v. State, 289 
S.W. 1072, 106 Tex.Cr. 37. 


[a] Strained and forced construc- 
tion is not permissible to extend to 
doubtful situations the prohibition of 
a penal statute. City of Rochester v. 
Rochester Gas & Hlectric Corpora- 
tion, 134 N.E. 828, 233 N.Y. 39. 


[b] No extension beyond strict let- 
ter.—The courts will not extend a 
penal act beyond its strict letter in 
order to bring a case within its mean- 
ing which was not clearly embraced 
in its letter. Wallace v. Walsh, 25 
N.E. 1076, 125 N.Y. 26, 11 L.R.A. 166, 
3 Silv.App. 212. 


[ec] No extraterritorial force will 
be given to a penal, law. Western 
Transp., etce., Co. v. Kilderhouse, 87 
N.Y. 4380. 


[d] _ Forfeiture of rights otherwise 
existing will sometimes be inferred 
from penal statutes which do not ex- 
pressly provide such results. Peo. v. 
Ahearn, 89 N.E. 930, 196 N.Y. 221, 26 


L.R.A.N.S. 1153. 


[fe] Accumulative penalties.—(1) 
As a general rule penal statutes will 
be so construed as to permit the re- 
covery of but one penalty for all acts 
prior to the bringing of the action 
(Griffin v. Interurban St. R. Co,, 72 N. 
B.. 1142, 180 N.Y. 5388; Cox v, Paul, 67 
N.E. 586, 175 N.Y. 328; Fisher v. New 
York Cent., etc., R. Co., 46 N.Y. 644; 
Sturgis v. Swofford, 45 N.Y. 446: 
Washburn v. McInroy, 7 Johns. (N.Y!) 
134), (2) unless the language of the 
statute expresses a contrary intent 
(Johnson v. Hudson River R. Co., 
N.Y.Super. 298 [rev 49 N.Y. 455]; 
Deyo v. Rood, 3 Hill (N.Y.) 527). 


52. Commonwealth v. Malone, 132 
S.W. 1038, 141 Ky. 441; Peo. vy. Wein- 
stock, 140 N.Y¥.S. 453, 27 N.¥.Cr. 53; 
Rhodes v. State, 234 P. 645, 30 Okl.Cr. 
2; West v. State, 225 P. 556, 27 Okl.Cr. 
125; Texas Employers’ Ins. Ass’n vy. 
City of Tyler, (Tex.Civ.App.) 283 S.W. 
929 [rev on other grounds (Commn. 
App.) 288 S.W. 409]; Texas, ete, R 
Co. v. Taylor, 118 S.W. 1097, 54 Tex 
Civ.App. 419 [aff 126 S.W. 1117, 1206, 


Sieh " 


[§ 661 


tions will not enlarge penal statutes by implication 
or intendment®! beyond the fair meaning of the 
language used,®* nor will they be held to inelude 
other offenses and persons than those which are 
clearly described and provided for.°* 


However, 


103 Tex. 367]. 


[a] No enlargement beyond com- 
monly accepted meaning.—Courts will 
not ordinarily enlarge the scope of a 
penal statute beyond the commonly 
accepted meaning of the language, or 
of its clearly expressed limitations. 
West v. State, 225 P. 556, 27 Okl.Cr. 
125. 


[b] Courts may not give the words 
of a penal’statute a meaning different 
from that in which they would be un- 
derstood by ordinary citizens. Peo, v. 
Stoll, 152 N.E. 259, 242 N.Y. 453. 


53. Cal.—Ex p. Twing, 204 P. 1082, 
188 Cal, 261. 


N.Y.—Peo. v. Teal, 89 N.E. 1086, 
196 "N.Y > 302," 20S RR ALNUSS L202 LT 
Ann.Cas. 1175; Peo. v. Knatt, 50 N.E. 
835, 156.N.Y. 302; Peo. v. Nelson, 46 
N.E. 1040, 153 N.Y. 90, 60 Am.S.R. 592; 
Peo. v. Fleishman, 232 N.Y.S. 187, 133 
Misc. 288; Peo. v. Conti, 216 N.Y¥.S. 
442, 127 Misc. 244; William Fox 
Amusement Co. v. McClellan, 114 
N.Y.S. 594, 62 Misc. 100; New York 
Health Dept. v. Owen, 85 N.Y.S. 397, 
42 Mise. 221 [aff 88 N.Y.S. 184, 94 
App.Div. 425]. 


Okl.—Geneseo First Nat. Bank v. 
National Live Stock Bank, 76 P. 130, 
13 Okl. 719; McCord v. State; 101 P. 
280; 2° OKI.Cr.-214: 


Or.—Remmington vy. State, 1 Or. 
281; Horner v. State, 1 Or. 267. 


Tex.—Houston, E. & W. T. Ry. Co. 
v. Campbell, 45 S.W. 2, 91 Tex. 551, 43 
ERA ae 


[a] Court cannot read into a pe- 
nal statute language not incorporated 
therein by the legislature. Peo: v. 
Doyle, 110 P. 458, 13 CakApp. 611. 


[b] If there is well-founded doubt 
as to an act being a public offense, 
especially one not malum in se, it 
should not be declared such. McCord 
v. State, 101 P. 280, 2 Okl.Cr. 214. 


{c] Construction implying guilt 
regardless of intent is not to be pre- 
ferred to a construction requiring a 
fraudulent intent. Wallace v. Com- 
eee 18 S.W.(2d) 290, 229 Ky. 


[ad] Acts otherwise innocent and 
lawful do not become crimes, unless 
there is a clear and positive expres- 
sion of the legislative intent to make 
them criminal. Peo. v. Shakun, 167 
N.E. 187, 251 N.Y. 107; East v. Brook- 
lyn Heights R. Co., 88 N.B. 751, 195 
N.Y. 409. 


{e] Words given usual and ordi- 
nary meaning.—Words in a statute 
making penal an act not before for- 
bidden by law should be given their 
ordinary and usual meaning, and 
should not be construed so as to make 
out a crime by implication. Peo. v. 
Conti, 216 N.Y.S. 442, 127 Misc. 244; 
Peo, v. Cohen, 157 N.Y.S. 591, 94 Mise. 
365. 

[tf] Words construed in connection 
with other words used.—The rule 
that the words of a statute must be 
construed in connection with the 
other words thereof (see supra § 597) 
is especially applicable’ in the con- 
struction of criminal statutes, for 
such statutes cannot be strained in 
construction to make out a crime. 
Peo. v. Hemleb, 111 N.Y.S. 690, 127 
App.Div. 356, 22 N.Y.Cr. 511; William 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such statutes will not be unreasonably interpreted,®4 
or given an absurd construction,®®> or construed so 
as to defeat the obvious intention of the legisla- 
ture;°® nor will they be subjected to any strained 
or unnatural construction in order to work exemp- 
In order to enforce 
a penalty against a person, he must be brought clear- 
ly within both the spirit®* and the letter®® of the 
statute; and if there is a fair doubt as to whether 
the act charged is embraced in the prohibition, that 
doubt will be resolved in favor of acecused.6° <A 
private individual who seeks to recover a penalty 
imposed by statute must bring himself clearly with- 
in the terms of the statute,*1 and must pursue the 
method pointed out by the statute in all possible 


tion from their penalties.57 


strictness.®? 


Fox Amusement Co. v. McClellan, 114 
N.Y.S. 594, 62 Misc. 100. 


[g] Generally, where any particu- 
lar article is mentioned as the subject 
of an offense, only such property as 
is usually designated by that term 
can be regarded as embraced. Peo. v. 
Doyle, 110 P. 458, 13 Cal.App. 611. 
And see supra § 660 note 27 [g]. 


54. Peo. v. Kaufman, 193 P. 953, 49 


Cal.App. 570; Peo. v. Abramson, 122 
N.Y.S. 115, 187 App.Div. 549. 

55. Ex p. Dees, 189 P. 1050, 46 Cal. 
App. 656. 

56. Peo. v. Ahearn, 89 N.E. 930, 196 
N.Y. 221, 26 L.R.A.N.S, 1153; -Ran- 
dolph v. State, 9 Tex. 521; Texas, 


ete., R. Co. v. Taylor, 118 S.W. 1097, 54 
Tex.Civ-App.. 419 [aff.126 S.W..1117, 
1200, 103 Tex. 367]; Wilson v. State, 
(Tex.Cr.) 36 S.W.(2d) 738; Oliver v. 
State, 144 S.W. 604, 65 Tex.Cr. 150. 


Construction so as to give effect to 
legislative intent: 


Generally see supra §§ 568-576. 
Penal statutes see supra § 659. 


57. Peo. v. Moore, 127 N.Y.S. 98, 
142 App.Div. 402, 25 N.Y.Cr. 471 [aff 
95 N.BY 1136; 201 IN. Y- 570];. Peo. v. 
Friedman, 116 N.Y.S. 538, 132 App. 
Div. 61; Peo. v. Wilkes, 163 N.Y.S. 
659. ’ 


[a] Where language is plain, the 
court must give it its natural and ap- 
propriate meaning. Peo. v. Lang, 164 
IN aS eS 


58. Gay v. Seibold, 97 N.Y. 472, 49 
Am.R. 533; City of Shawnee v. Lan- 
don, (Okl.) 106 P. 652; Texas, etc., R. 
Co. v. Taylor, 118 S.W. 1097, 54 Tex. 
Civ.App. 419 [aff 126 S.W. 1117, 1200, 
103 Tex. 367]. 


59. Doughty v. Brill, 1 Abb.Dec. 
(N.Y.) 524, 3 Keyes 612, 3 Transcr. 
App. 326 [aff 36 Barb. 488]; Shawnee 
v. Landon, (Okl1.Cr.) 106 P. 652; State 
v. Fisher, 98 P. 713, 53 Or. 38; Texas, 
etc., R. Co. v. Taylor, 118 S.W. 1097, 
54 Tex.Civ.App. 419 [aff 126 S.W. 1117, 
1200, 103 Tex. 367]; Ratcliff v. State, 
289 S.W. 1072, 106 Tex.Cr. 37. 


60. Peo. v. Craig, 88 N.E. 38, 195 
N.Y. 190, 23 N.Y.Cr. 381; Goodspeed 
v. Ithaca St. R. Co., 77 N.E. 392, 184 
N.Y. 351; New York Fire Dept. v. 
Braender, 3 N.Y.St. 580, 14 Daly 53; 
Peo. v. Lang, 164 N.Y.S. 5; State v. 
American Bottling Ass’n, 124 N.W. 
396, 19 N.D. 344; State v. Fargo Bot- 
tling Works Co., 124 N.W. 387, 19 N.D. 
396, 26 L.R.A.N.S. 872. 


61. Osborne v. International R. Co., 
123 N.B. 849, 226 N.Y. 421; Meyers v. 
Western Union Telegraph Co., 143 
N.Y.S. 574, 82 Misc. 266; Catalano v. 
Crosstown St. Ry. Co., 137 N.Y.S. 118; 
Murray v. Gulf, etc., R. Co., 63 Tex. 


STATUTES 


407, 51 Am.R. 650; Cross v. Wilson, 
(Tex.Civ.App.) 33 S.W.(2d) 575. 


62. Bennett v. Ward, 3 Cai. (N.Y.) 
259; De la Garza v. Booth, 28 Tex. 
478, 91 Am.D. 328. 


fa] Sunmmary or other method of 
precedure.—W here it does not clearly 
appear from the statute whether the 
penalty is to be recovered in a sum- 
mary way or by the ordinary mode 
of proceeding, the latter method must 


be adopted. Bennett v. Ward, 3 Cai. 
GN...) 42.59: 
63. Colo.—Credit Men’s Adjust- 


ment Co. v. Vickery, 161 P. 297, 62 
Colo, 214. 


Conn.—Dubreuil v. Waterman, 78 A. 
721, 84 Conn. 47. 


Ill.—Bell v. Farwell, 52 N.E. 346, 
a Ill. 489, 68 Am.S.R. 194, 42 L.R.A. 


Ind.—Lagler v. Bye, 85 N.E. 36, 42 
Ind.App. 592. 


Md.—Ordway v. Baltimore Cent. 
Nat. Bank, 47 Md. 217, 28 Am.R. 455. 


Mich.—-Robinson v. Harmon, 122 
N.W. 106, 157 Mich. 276 [rev 117 N.W. 
664, 157 Mich. 272]. 


Mo.—Grier v. Kansas City, ete., R. 
Co., 228 S.W. 454, 286° Mo: 523 [reh 
overr 254 S.W. 359 (aff 42 S.Ct. 382, 
258 U.S. 610, 66 L.Ed. 789)]; Murphy 
v. St. Louis-San Francisco R. Co., 226 
S.W. 637, 205 Mo.App. 682;. Casey v. 
St. Louis Transit Co., 91 S.W. 419, 116 
Mo.App. 235. 


Pa.—Com, v. Shaleen, 64 A. 797, 215 
Pa. 595; Stull v. Reber, 64 A. 419, 215 
Pa. 156. See Com. v. Wilkes-Barre, 
etc., R. Co., 14 Pa.Co. 205. 


R.I.—Gardner v. New York, etc., R. 
Cory 247 Ase S34 iis RE? 79.0; 


S.C.—Trammell v. Victor Mfg. Co., 
86 S.E. 1057, 102 S.C. 483; Newsom v. 
ek Poe Mfg. Co., 86 S.H. 195, 102 
Sst le 


Vt.—Adams v. Fitchbung R. Co., 30 
A, 687, 67 Vt. 76, 48 Am.S.R. 800. 


Eng.—Short v. Hubbard, 2 Bing. 
349, 9 E.C.L. 610. 


Newfoundl.—Doran v. 
Newfoundl. 120. 


Construction of penal statute see 
supra §§ 658-661. 

Construction of remedial statute 
see supra § 657. 


64. Statutes as including or bind- 
ing government see supra § 653. 


65. U.S.—U. S. v. Verdier, 17 S.Ct. 
42, 164 U.S. 2138, 41 L.Ed. 407; U.S. 
v. Herron, 20 Wall. 251, 22 L.Ed. 275; 
Dollar Savings Bank v. U. S., 19 Wall. 
227, 22 L.Hd. 80. 


Fla.—State v. Love, 126 So. 374, 99 
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[S 662] 4. Statutes Both Penal and Remedial. 
Where a statute is both penal and remedial, as where 
it is penal in one part and remedial in another part, 
it should be considered as a penal statute when it 
is sought to enforce the penalty, and as a remedial 
statute when it is sought to enforce the remedy.** 


[§ 663] 5. Statutes in Derogation of Sovereign- 
ty.°* Statutes in derogation of sovereignty should 
be strictly construed in favor of the state,®® so 
that its sovereignty may be upheld and not nar- 
rowed or destroyed,®*® and should not be permitted 
to divest the state or its government of any of its 
prerogatives, rights, or remedies,®7 unless the in- 
tention of the legislature to effect this object is 
clearly expressed.*8 
the rule has been borrowed from the English rule 


It has been pointed out that 


Fla. 333. 


Ind.—Central Union Tel. Co. v. In- 
dianapolis Tel. Co., 126 N.E. 628, 183- 
Ind. 210; Winfield v. Public Serv. 
Commn;:,, 1148 N.H.531,.. 187 md. 53; 


Ky.—Henderson v. Young, 83 S.W. 
583, 119 Ky. 224, 26 Ky.L. 1152; Ken- 
tucky Cent. R. Co. v. Bourbon County, 
82 Ky. 497, 6 Ky.L. 495 [error dism 
9 S.Ct. 800, 131 U.S. 439, 33 L.Ed. 216]. 


Me.—In re Searsport Water Co., 108 
A. 452, 118 Me. 382. 


Miss.—Potter v. Fidelity, ete., Co., 
58 So. 713, 101 Miss. 823. 


N.J.—New Jersey Interstate Bridge, 
etc., Commn. v. Jersey City, 118 A. 
264, 93 N.J.Eq. 550; Jersey City Water 
Comrs. v. Hudson, 13 N.J.Hq. 420. 


N.Y.—-Smith v. State, 125 N.E. 841, 
227 N.Y. 405; Matter of Columbian 
Ins. Co., 3 Abb.Dec. 239, 3 Keyes 123; 
Miller v. State, 247 N.Y.S. 399, 231 
App.Div. 363 [aff 244 N.Y.S. 547, 137 
Mise. 768];  Nelligar v. State, 197 
N.Y.S. 820, 120 Mise. 139 [rev on other 
grounds 200 N.Y.S. 840, 205 App.Div. 
734]; Waterloo Woolen Mfg. Co. v. 
State, 194 N.Y.S. 155, 118 Misc. 516. 


Pa.—Academy of Fine Arts v. 
Philadelphia County, 22 Pa. 496. 


Tex.—Rose v. Governor, 24 Tex. 496. 


Wis.—Sullivan v. Tomah School 
Dist. No. 1, 191 N.W. 1020, 179 Wis. 
502; Milwaukee v. McGregor, 121 N. 
W. 642, 140 Wis. 35, 17 Ann.Cas. 1002; 
Sandberg v. State, 89 N.W. 504, 113 
Wis. 579. 


66. Potter v. Fidelity, 
58 So. 713, 101 Miss. 823. 


67. U.S.—In re McClure Co., 21 F. 
(2d) 538. 


Me.—In re Searsport Water Co., 108 
A.:452, 118 Me. 382. 


N.J.—New Jersey Interstate Bridge, 
etce., Commn. v. Jersey City, 118 A. 
264, 93 N.J.Eq. 550; Jersey City Wa- 
ter Comrs. v. Hudson, 13 N.J.Ha. 420. 


N.Y.—Smith v. State, 125 N.E. 841, 
227 N.Y. 405. 


Pa.—Academy of Fine Arts v. Phila- 
delphia County, 22 Pa. 496. 


6e. U.S.—In re McClure, 21 F.(2d) 
538. 


Me.—In re Searsport Water Co., 108 
A. 452, 118 Me. 382. 


N.J.—New Jersey Interstate Bridge, 
etce., Commn. v. Jersey City, 118 A, 
264, 93 N.J.Eq. 550; Jersey City Water 
Comrs. v. Hudson, 13 N.J.Hq. 420. 


N.Y.—Smith v. State, 125 N.H. 841, 
227 N.Y. 405. 


Pa.—Academy of Fine Arts v. Phil- 
adelphia County, 22 Pa. 496. 


etc., Co., 
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but that the terms used in the rules do not have 
Among the statutes in dero- 
gation of sovereignty are those allowing suits against 
the state, or its representative;*° conferring sover- 
eign powers upon corporations,’? or containing ex- 


the same meaning.®® 


emptions from taxation.*? 


; 69. Filbin Corp. v. U. S., 266 F. 
aibile 
76. Miller v. State, 247 N.Y.S. 399, 


231 App.Div. 368 [aff 244 N.Y.S. 547, 
137 Mise. 768]; Rose v. Governor, 24 
‘Tex. 496. 


71. Central Union Tel. Co. v. In- 
dianapolis Tel. Co., 126 N.E. 628, 189 
Ind. 210; Henderson v. Young, 83 8. 
Wr 6838; 119 Ky,.224, 26 Ky. 1152; 
New Jersey Interstate Bridge, etc., 
‘Commn. y. Jersey City, 118 A. 264, 93 
N. Jig. 550. 


72. Kentucky Cent. R. Co. v. Bour- 
bon County, 82 Ky. 497, 6 Ky.L. 495 
ferror dism 9 S.Ct. 800, 1381 U.S. 439, 
33 L.Ed. 216]; Academy of Fine Arts 
v. Philadelphia County, 22 Pa. 496. 


73. Constitutionality of grants of 
special privileges see Constitutional 
Law § 824 et seq. 


74. U.S.—Russell v. Sebastian, 34 
= Ctl, 23s. Uss, 195) 68 duiwd 912 
Coosaw Min. Co. v. South Carolina, 
12 S.Ct. 689, 144 U.S. 550, 36 L.Ed. 537 
{aff 47 F. 225]; Central Transp. Co. 
v. Pullman’s Palace-Car Co., 11 S.Ct. 
478, 139 U.S. 24, 35 L.Ed. 55; Slidell 
v. Grandjean, 4 S.Ct. 475, 111 U.S. 412, 
28 L.Ed. 321; Franciscus Realty Co. 
v. Commissioner of Internal Revenue, 
39 F.(2d) 583; In re McClure Co., 21 


F.(2d) 538; Louisville v. Louisville 
R. Co., 281 F. 358; Nestle’s Food Co. 
v. U. S., 16 Cust.App. 451; Zinberg 


v. U. S., 16 Cust.App. 268. 


Ark.—Citizens Pipe Line Co. v. 
Twin City Pipe Line Co., 10 S.W.(2d) 
493, 178 Ark. 309. 


Cal.—Panama-Pacific International 
Exposition Co. v. Panama-Pacifie In- 
ternational Exposition Commission of 
California, 174 P. 890, 178 Cal. 746. 


N.J.—Tracy v. Keansburg, 122 A, 
536, 99 N.J.Law 35. 


N.M.—Territory v. Sargent, 117 P. 
735, 16 N.M. 276. 


N.Y.—Peo. v. State Tax Comrs., 67 
N.E. 69, 174 N.Y.’ 417, 63 LiR.A. 884, 
105 Am.S.R. 674; Skaneateles Water 
Works v. Skaneateles, 55 N.H. 562, 161 
NuY.1504,.46 LRA... .687;. Potter *-v. 
Collis, 50 N.E. 413, 156 N.Y. 16; Drake 
Vv. State, 39 N.E. 342, 144 N.Y. 414; 
Peo. v. Broadway R. Co., 26 N.EL 961, 
126 N.Y. 29, 26 ‘Abb.N.Cas. 407: Per- 
kins v. Smith, 23 N.E. 21, 116 N.Y. 
441; Mohawk Bridge Co. v. Utica, ete., 
R. Co., 6 Paige 554. 


Pa.—Emerson v. Com., 108 Pa. 111; 
Consolidated Gas Co. v. Pittsburg Il- 
luminating Co., 4 Pa.Dist. 299; Arm- 
strong Water Co. v. Rayburn Water 
Co., 24 Pa.Co. 18; In re Pittsburg IIl- 
luminating Gas Co., 16 Pa.Co. 433. 


Tex.—Jayne v. Imperial Irr. Co., 
(Civ.App.) 127 S.W. 1137 [rev 138 S. 
Vay 104 Tex. 395, Ann.Cas.1914B 


[a]. Thus a statute providing for 
the building of a new county court- 
house, for an election, on the change 
of the site, and for the condemnation 
of a city park as the proposed site 
was held to constitute a grant to the 
county of any contingent interest of 
the state in the park property. Jeffer- 
son County v. City of Birmingham, 
115 So, 422, 217 Ala. 268. 


[b] Contract contained in grant.— 


STATUTES 


When a contract is contained in a 
grant, the court must ascertain what 
was agreed to between the parties and 
enforce the agreement made. Tampa, 
etc., R. Co. v. Catts, 85 So. 364, 79 Fla. 
235. 


[c] Ancient grant.—However gen- 
eral the words of an ancient grant 
may be, it is to be construed by ewi- 
dence of the manner in which the 
thing granted hss been possessed and 
used, for so the parties thereto must 
be supposed to” have intended. Mid- 
dlesex County Bd. of Chosen Freehold- 
ers v. Board of Public Utility Comrs., 
102 A. 1, 91 N.J.Law 97 [aff 106 A. 890, 
92 N.J.Law 623]. 


75. U.S.—Cleveland El. R. Co. v. 
Cleveland, 27 S.Ct. 202, 204 U.S. 116, 
61. L.Ed. 399; Blair v. Chicago, 26 S. 
Ct. 427, 201--U.S. 400, 50 L.Ed. 801; 
Central Transp. Co. v. Pullman’s Pal- 
ace-Car Co., 11 S.Ct. 478, 139 U.S. 24, 
36 cLAbid. "553. U, "Sav. Butte; ete, oR: 
Co., 38 F.(2d) 871; Museatine Light- 
ing Co. v. Muscatine, 256 F. 929 [rev 
on other grounds sub nom. Southern 
Iowa Hlectric Co. v. Chariton, 41 S.Ct. 
400, 255 U.S. 539, 65 L.Ed. 764 (app 
dism sub nom. Iowa Gas, etc., Co. v. 
Mt. Pleasant, 42 S.Ct. 45, 257 U.S. 662, 
66 L.Ed. 423)]. 


Ark.—Citizens Pipe Line Co. v. 
TETwin City Pipe Line Co., £0 S.W.(2d) 
493, 178 Ark. 309. 


Conn.—Lovejoy v. Norwalk, 152 A. 
210, 112; Conn. 299. 


Fla.—Tampa, etc., R. Co. v. Catts, 
85 So. 364, 79 Fla. 235. 


Ill.—Chicageo City R. Co. v. Chicago, 
154 N.E. 112, 323 Ill. 246. 


Mass.—Stoneham vy. Com., 144 N.E. 
83, 249 Mass. 112; Jackson v. Revere 
Sugar Refinery, 142 N.E. 909, 247 
Mass. 483. 


Mich.—Peo. v. Labbe, 168 N.W. 451, 
202 Mich. 513. 


N.J.—Tracy v. Keansburg, 
536, .99 N.J.Law 35. 


N.Y.—Peo. v. Broadway R. Co., 26 
N.E. 961, 126 N.Y. 29, 26 Abb.N.Cas. 
407; Dermott Vv. State, 1 N.E. 242, 99 
N.Y. 101. 


N.C.—Manning vy. Atlantic, ete., R. 
Co., 125 S.B. 555, 188 N.C. 648: As- 
bury v. Albemarle, 78 S.E. 146, 162 
N.C. 247, 44 L.R.A.N.S, 1189. 


122 A. 


Consolidated Gas Co. v. Pittsburg Il- 
luminating Co., 4 Pa.Dist. 299; Arm- 
strong Water Co. v. Rayburn Water 
Co., 24 Pa.Co. 18; In re Pittsburg Il- 
luminating Gas Co., 16 Pa.Co. 433. 


Tex.—Jayne v. Imperial Irr. Co., 
(Civ.App.) 127 S.W. 1137 [rev 188 S. 
Soe 104 Tex. 395, Ann.Cas.1914B 


[a] To whom grant applies.—(1) 
Statute creating a right where none 
existed at common law will be strict- 
ly construed when determining the 
persons who are entitled to benefit 
thereby. Dernac v. Pacific Coast Coal 
Coy 188 Wyle LO: OWia Shea e8e C2) 
Statute granting powers, privileges, 
or immunities to corporations has 
been held applicable only to domestic 
corporations, unless the intent that 
it shall apply to others is plainly ex- 
pressed therein. Peo. v. Woman's 


[§ 664] 6. Legislative Grants.7° 
rule legislative grants must be construed strictly 
in favor of the publie’¢ and most strongly against 
the grantee,7® and whatever is not granted in clear 
and explicit terms is Withheld.*®~ However, this gen- 


[§§ 663-664 


Asa eeneral 


Home Missionary Soc., 135 N.H. 749, 
303 Ill. 418; In re Speed, 74 N.E. 809, 
216 Ill. 28, 108 Am.S.R. 189 [aff sub. 
nom. Board of Education of Kentucky 
Annual Conference v. Illinois, 203 U. 
S. 553, 51 L.Ed. 314]; Peo. v. Sea- 
man’s Friend Soc., 87 Ill. 246; Mat- 
ter of Estate of Prime, 32 N.E. 1091, 
136 N.Y. 347, 13 DR. AS 7133") Hume 
phreys v. State, 70 OhioSt. 67. 


[b] Construction as not to invite 
public mischief.—Statutes which 
merely confer a privilege are to be 
so construed, as far as possible ac- 
cording to their common meaning, as 
not to invite public mischief or au- 
thorize the individual to overreach 
the conferred privilege. Peo. v. Lab- 
be, 168 N.W. 451, 202 Mieh. 513. 


76. U.S.—Russell v. Sebastian, 34 
S.Ct. 517,233 0.9- 105s 10.8) Weaindeas ba 
Blair v. Chicago, 26 S. Ct. 427, 201 US. 
400, 50 L.Ed. 801; Coosaw Min. Co. v. 
South Carolina, 12 S.Ct. 689, 144 U.S. 
550, 36 L.Ed. 537 [aff 47 F. 225]; Cen- 
tral Transp. Co. v. Pullman’s Palace- 
Car Co., 11-S.Ct: (478, 139° USS 2435 
L.Ed. 55; Slidell v. Grandjean, 4 S.Ct. 
475, 111 U.S. 412, 28 L.Ed. 321; U.-S. 
v. Butte, ete., R. Co., 38°F. (2d) 8715 
Southern Counties Gas Co. of Califor- 
nia v. City of Long Beach, 295 F. 530; 
Louisville v. Louisville R. Co., 281 F. 
39B. 


Conn.—Lovejoy v. Norwalk, 152 A. 
21:0; 112)..Conn.<19 9. 


111.—Chicago City R. Co. v. Chicago, 
154 N.E. 112, 323 Ill. 2465 


Mass.—Inhabitants of Town of 
Stoneham v. Com., 144 N.E. 83, 249 
Mass. 112. 


Nev.—Johns-Manville, Ine. v. Lan- 
der County, 240 P. 925, 48 Nev. 253. 


N.J.—Tracy v. Keansburg, 122 <A. 
536, 99 N.J.Law 35. 


N.C.—Manning y. Atlantic, ete., R. 
Co., 125 S.E. 555, 188 N.C. 648. 


Pa.—Armstrong Water Co. v. Ray- 
burn Water Co., 24 Pa.Co. 13. 


Eng.—Reg. v. Barclay, 8 Q.B.D. 306; 
Pryce v. Monmouthshire Canal, etc., 
Co., 4 App.Cas. 197. 


[a] Reason assigned for rule is 
that the grant is supposed to be made 
at the solicitation of the grantee, and 
to be drawn up by him or his agents, 
and therefore the words used are to 
be treated as those ‘of the grantee; 
and this rule of construction is a 
wholesome safeguard of the interests 
of the public against any attempt of 
the grantee, by the insertion of am- 
biguous language, to secure what 
could not be obtained in clear and ex- 

ress terms. Russell v. Sebastian, 34 

.Ct.. 517, 233° UsS. 195, 68 Lo has one: 
Cleveland Bl. R. Co. v. Cleveland, 27 
S.Ct. 202, 204 U.S. 116, 51 L.Ed. 399; 
Blair v. Chicago, 26 S.Ct. 427, 201 uw 
S. 400, 50 L.Ed. 801; Coosaw Min. Co. 
yv. South Carolina, 12 S.Ct. 689, 144 U. 
S. 550, 36 L.Ed. 5387; Central Transp. 
Co. v. Pullman’s Palace- Car Coot 
S.Ct, 478, 139 U.S. 24,35 Tidal 55: 
Slidell v. Grandjean, a S.Cty_ 475, 111 
U.S. 412, 28 L.Ed. 321 


[b] When scope aaa extent of 
privileges are stated in declaratory 
sections, it is a general rule that the 
character of the grant as thus dis- 
closed controls and interprets all sub- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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eral rule of construction’? does not deny to public 
offers a fair and reasonable interpretation™® or jus- 
tify the withholding of that which it satisfactorily 
appears the grant was intended to convey,’® and 
the allowance of a privilege impliedly carries the 
right to use all appropriate and reasonably neces- 
sary means usually employed in the enjoyment. or 
: These rules have been held ap- 
plicable to legislative grants of property,’ rights,®? 


exercise thereof.®° 


sequent sections, and it is unneces- 
sary to restate the character thus dis- 
closed; but the subsequent sections, 
unless there be words of limitation, 
will be understood as_ coextensive 
with, and applicable to, the full scope 
and extent of the powers theretofore 
granted. In re Extension of Bounda- 
ries of Crow Creek Irr. Dist., 207 P. 
121, 63 Mont. 293. 


[ec] Limitation to exact words.— 
Where a right is exclusively of legis- 
lative creation and does not derive 
existence from the common law or 
principles of equity, but is a new 
right created by statute, courts will 
not extend the application of the stat- 
ute, but will limit its application to 
the exact words of the act. Johnson 
v. Darr, 272 S.W. 1098, 114 Tex. 516 
[aff (Civ.App.) 257 S.W. 682]. 


{d] General grant of powers lim- 
ited where enumeration follows.—(1) 
Words granting general powers are 
limited to powers enumerated, if such 
enumeration immediately follows the 
general grant and the powers enumer- 
ated relate to the same subject (Utah 
Copper Co. v. Industrial Commission 
OLetitah, Pose Po 24757) Utah, 118), 13 
A.L.R. 1367), (2) but this rule yields 
to the legislative intent if it can be 
rationally determined (Utah Copper 
Co. v. Industrial Commission of Utah, 
supra). General and specific words in 
construction of statutes generally see 
supra § 580. 


77. See supra text and notes 74— 
76. 


78. Russell v. Sebastian, 34 S.Ct. 
5i7, 233 U.S. 195, 53: L.Bd. 912: 


79. Russell v. Sebastian, supra. 


80. State v. Baltimore, etc., R. Co., 
89 S.E. 288, 78 W.Va. 526, L.R.A.1916F 
1001. 


$1. Slidell v. Grandjean, 4°S.Ct. 
475, 111 U.S. 412, 28 L.Ed. 321; Jack- 
son v. Lamphire, 3 Pet. (U.S.) 280, 7 
L.Ed. 679; U.S. v. Butte, etc., R. Co., 
38 F.(2d) 871; Peo. v. Kerber, 93 P. 
878° 152 Cal..731, 125--Am.S.R: 93; 
Tampa, etc., R. Co. v. Catts, 85 So. 
364, 79 Fla. 235. 


82. Des Moines v. Iowa Tel. Co., 
162 N.W. 323, 181 Iowa 1282; Gallo- 
way v. London, L. R. 1 H.L. 34; Wake 
vy. Redfearn, 44 J.P. 681. 


[a] Courts are confined to defini- 
tion of rights ander original grant 
where the right to use streets for 
telephone fixtures has been granted 
by statute, save as these may be 
modified under the reserved power of 
the state. Des Moines v. Iowa Tel. 
Co., 162 N.W. 323, 181 Iowa 1282. 


33. U.S.—Coosaw Min. Co. v. South 
Carolina, 12 S.Ct. 689, 144 U.S. 550, 
36 L.Ed. 537 [aff 47 F. 225]; Stein v. 
Bienville Water Supply Co., 11 S.Ct. 
892, 141 U.S. 67, 35 L.Hd. 622; Hanni- 
bal, etc., R. Co. v. Missouri River 
Packet Co., 8 S.Ct. 874, 125 U.S. 260, 
31 L.Ed. 731; Moran v. Miami County, 
2 Black 722, 17 L.Ed. 342; Rice v. 
Minnesota, ete., R. Co., 1 Black 358, 
17 L.Ed. 147; U.S. v. Arredondo, 13 
Pet. 133, 10 L.Bd. 93; Charles River 
Bridge v. Warren Bridge, 11 Pet. 420, 
9 L.Ed. 773, 938; Franciscus Realty 
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STATUTES 


er privileges ;** 


utes,S> must be 


Co. v. Commissioner of Internal 
Revenue, 39 F.(2d) 583; Louisville v. 
Louisville R. Co., 281 F. 353; Nestle’s 
Food Co. v. U. S.. 16 Cust.App. 451; 
Zinberg v. U. S., 16 Cust.App. 268. 


Ind.—Garrigus vy. Parke County, 39 
Ind. 66. 


La.—Hibernia Bank, eftc., Co. v. C. 
F. Knoll Planting, etc., Co., 63 So. 288, 
133 La. 697. 


Md.—Warner v. Fowler, 8 Md. 25. 


Mich.—Peo. v. Labbe, 168 N.W. 451, 
202 Mich. 513; La Plaisance Bay Har- 
bor Co. v. Monroe, Walk. 155. 


N.J.—Camden, etc., R., etc., Co. v. 
Briggs, 22 N.J.Law 623. 


N.Y¥.—Potter v. Collis, 50 N.E. 413, 
156 N.Y. 16; Peters v. Sisson, 169 
N.Y.S. 940, 102 Mise. 465 [rev on 
other grounds 171 N.Y.S. 62, 183 App. 
arta (aff 120 N.H. 873, 224 N.Y. 


N.C.—Asbury v. Albemarle, 78 S.E. 
146, 162 N.C. 247, 44 L.R.A.N.S. 1189; 
State v. Biggs, 46 S.E. 401, 133 N.C. 
729, 98 Am.S.R. 731, 64 L.R.A. 139. 


Ohio.—Ohio Electric R. Co. v. Hag- 
gerty, 32 OhioC.A. 145. 


Or.—Wright v. Wimberly, 
740; 94 Ord: 


Pa.—Consolidated Gas Co. v. Pitts- 
burg Illuminating Co., 4 Pa.Dist. 299; 
Com. v. Davidson, 4 Pa.Dist. 172; In 
re Highway Bonus, 36 Pa.Co. 140; 
Armstrong Water Co. v. Rayburn Wa- 
ter. Co., 24 Pa.Co, 13; Haston City..v. 
Northampton County F. Ins. Co., 4 
Pa.Co. 403; Scranton Electric Light, 
ete., Co. v. Scranton Illuminating, etc., 
Co; (3; Pa,.Co.).628. 


S.C.—State v. Pacific Guano Co., 22 
S.C. 50. 


Eng.—Herron v. Rathmines, etc., 
Imp. Com’rs, [1892] A. C. 498; Reg. v. 
All Saints, 1 App.Cas. 611; Stour- 
bridge Canal Corp. v. Wheeley, 2 B. & 
Ad, 792, 22 E.C.L. 333; Liverpool v. 
Chorley Water-works Co., 2 DeG.M.& 
G. 852, 51 Eng.Ch. 666, 42 Reprint 
1105; Dawson v. Paver, 5 Hare 415, 
26 Eng.Ch. 415, 67 Reprint 974; King’s 
Lynn v. Pemberton, 1 Swanst. 244, 36 
Reprint 375. 


84. State v. Carondelet Canal, etc., 
Go. 556: (Sov 137s 29 La.’ 27.9 [nev on 
other grounds 66 So. 550, 136 La. 94 
(rev $4 S.Ct..627, 233° U.S. 362) 58. L. 
Kd. 1001)]; Wilson v. Massachusetts 
Inst. of Technology, 75 N.I. 128, 188 
Mass. 565. 


85. Holyoke Water Power Co. v. 
Lyman, 15 Wall. (U.S.) 500, 21 L.Ed. 
133; In re Binghamton Bridge Co., 3 
Wiall, sCU.S;)) 54,..75),18 L.bdy 137,530 
How.Pr. 346; Beaty v. Knowler, 4 
Pet. (U.S) 152, 7 L.Ed. 813; Louis- 
ville v. Louisville R. Co., 281 F. 353; 
Muscatine Lighting Co. v. Muscatine, 
256 EF. 929 [rev on other grounds 41 
S.Ct. 400, 255 U.S. 539, 65 Ld. 764 
(app dism 42 S.Ct. 45, 257 U.S. 662, 
66 L.Ed. 423)]; Cumberland Gaslight 
Co. v. West Virginia & Maryland Gas 
Co., 188 F. 585, 110 C.C.A. 383 [Laff 182 
F. 667]; Hughes v. Northern Pac. R. 
Co., 18 F. 106, 9 Sawy. 313; Tatum v. 
Tamaroa, 14 F. 108, 9 Biss. 475; Terri- 
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to gratuitous grants made at the 


instance of the parties benefited,** and to grants 
of corporate franchises and privileges.*> It must 
always be remembered, however, that a legislative 
grant is a form of statute, and, like all other stat- 


construed in accordance with the 


cardinal rule of ascertaining and enforcing the 
intention of the legislature,’* and should not be 
so construed as to defeat the manifest intention of 


tory v. Sargent, 117 P. 735, 16 N.M. 
276; In re Pittsburg Illuminating Gas 
Co., 16 Pa.Co. 438; Atty.-Gen. v. Great 
Eastern R. Co., 5 App.Cas. 473; Ash- 
bury, R., ete., Co. v. Riche, L.R. 7 
H.L. 653. 


[a] Where statute incorporating 
town declares that such town shall 
have all the rights, privileges, and 
powers conferred upon a town pre- 
viously incorporated, the latter in- 
corporation act does not include the 
power conferred on the prior incor- 
porated town by an act amending its 
act of incorporation, although the 
amendatory act has passed prior to 
the later incorporation act. Tatum 
v. Tamaroa, 14 F. 103, 9 Biss. 475. 


86. Giving effect to intention 
aan generally see supra 


87. U.S.—Missouri, ete., R. Co. v. 
Kansas Pac. R. Co., 97 U.S. 491, 24 
L.Ed. 1095; Moran v. Miami County, 
2 Black 722, 17 L.Ed. 342; St.: Paul, 
etc., R. Co. v. Greenhalgh, 26 F. 563 
faff 11 S:Ct. 395,139 WzSl 19 35 .bemd® 
71]; Friedman v. Goodwin, 9 F.Cas. 
No. 5,119, McAllister 142. 


Cal.—Hyman v. Read, 13 Cal. 444. 


N.Y.—Mohawk Bridge Co. v. Utica, 
etc., R..Co.56, Paige 554. 


Pa.—Caverow v. Newark Mut. Ben. 
L, Ins. Co., 52 Pa. 287. 


Utah.—Utah Copper Co. v.. Indus- 
trial Commission of Utah, 193 P. 24, 
57 Utah 118, 13 A.L.R. 1367. 


Eng.—London, etec., R. Co. v. Lime- 
house Dist. Bd. of Works, 3 Kay&J. 
123, 69 Reprint 1048. 


Can.—Alberta R., etc., Co. v. Rex, 
44 Can.S.C. 505 [rev 3 Alta.L, 70]. 


[a] Statute must be read in light 
of all circumstances, the subject of 
the grant, and the purpose to be at- 
tained. State v. Columbia R., etc., Co., 
100 S.E. 355, 112 S.C. 528. 


[b] Conditions subsequent.—(1) 
No particular phraseology and no 
technical words are necessary to cre- 
ate a condition subsequent, and that 
which is expressed as a condition may 
be held to be only a limitation or re- 
striction, and vice versa, if it clearly 
appears that such was the intention 
(State v. Columbia R., etc., Co., 100 
S.E. 355, 112 S.C. 528), (2) and a pro- 
vision for reverter or reéntry for 
breach of condition subsequent is not 
necessary to creation of condition 
subsequent, since reverter and re- 
entry are but remedies which follow 
the breach as legal consequences 
(State 'v. Columbia R., etc., Co., su- 
pra); (38) but the courts lean against 
a construction which creates a con- 
dition subsequent, because forfeiture 
often results in unconscionable hard- 
ships; but they have no power, by 
construction, to make or modify con- 
tracts or statutes, their power being 
limited to the discovery of, and giv- 
ing effect to, the intention expressed 
(State v. Columbia R., ete., Co., su- 
pra); (4) and where it is clear that 
a forfeiture has been provided for, 
it is the court’s duty to enforce it, ex- 
cept where the court has power to re- 
lieve against it and the circumstances 


of 
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the legislature,8® but should receive a construction 
which will permit the accomplishment of the general 
purpose of the grant.29 Where there is no ambiguity 
and the powers are plainly marked and their limits 
can be readily ascertained, then it is the duty of 
the court to carry out the true meaning and inten- 
Where it appears that the grant flows not 
from the solicitation of the grantee, but from the 
government’s own motion,®! or where the state re- 
ceives a valuable consideration therefor,®? the terms 
of the statute should receive a fair and liberal in- 
terpretation, but they should not be extended by 
implication®? beyond the reasonable purpose and 
intent indicated by the language used,°* and if the 
grant relates to rights which the sovereign holds in 
trust for the public, the rule of strict construction®® 
cannot be relaxed although the grant is for a good 
consideration.°* Where the legislature makes a 


tion.®° 


call for the exercise of that power 
(State v. Columbia R., etc., Co., su- 
pra). 

[e] Repugnant clauses.—When 
there are two clauses in a grant, re- 
pugnant to each other, the former will 


prevail, and the latter will be re- 
jected. Fore v. Williams, 35 Miss. 
533. 

[ad] Exceptions to grants not pre- 


sumed.—Where a legislative body has 
made a general grant and has made 
no exeeption, the legal presumption is 
that it intended to make none. Lynch 
v. Alworth-Stephens Co., 294 F. 190 
[aff 278 F. 959 (cert gr 44 S.Ct. 334, 
264 U.S. 577, 68 L.Ed. 858, and aff 45 
S.Ct. 274, 267 U.S. 364, 69 L.Ed. 660)]; 
Sweet v. United States, 228 F. 421, 143 
C.C.A. 3 [rev on other grounds 38 S. 
Ct. 198, 245 U.S. 563, 62 L.Ed. 473]; 
Cella Commission Co. v. Bechlinger, 
147 F. 419, 78 C.C.A. 467, 8 L.R.A. 
N.S. 537.  Presumptions in aid of 
construction generally see supra § 
600. 


[e] Pension statute.—Statutes em- 
bodying a further extension of char- 
ity or bounty to soldiers should be lib- 
erally construed in pursuance of the 
benevolent policy shown in all legis- 
lation in respect to pensions founded 
on military service. Logue v. Fen- 
ning, 29 App.D.C. 519. 


Construction of conflicting provi- 
sions generally see supra § 596. 


88. Warth vy. Herman, 129 N.Y.S. 
730, 144 App.Div. 943; Bardes v. Her- 
man, 129 N.Y.S. 7238, 144 App.Div. 
772 [aff 114 N.Y.S. 1098, 62 Misc. 428, 
and aff 101 N.E. 1094, 207 N.Y. 745]; 
Manning v. Atlantic, etc., R. Co., 125 
S.E. 555, 188 N.C. 648. 


89. Matter of Union El. R. Co., 19 
N.E. 664, 112 N.Y. 61, 2 L.R.A. 359. 


In re Binghampton Bridge Go., 
30 Wall. .(U;S.)), 61,13 Ld. 137, 30 
How.Pr. 346. 


91. Hyman v. Read, 13 Cal. 444; 
Peo. v. Wainwright, 143 N.E. 236, 237 


aya 407; Atty.-Gen. v. Eardley, Dan. 
92. Hyman v. Read, 13 Cal. 444; 


Leder v. State, 1 N.E. 242, 99 N.Y. 
101. 


93. Butchers’ Slaughtering & Melt- 
ing Ass’n v. City of Boston, 101 N.E. 
426, 214 Mass. 254. 


94. Peo. v. Wainwright, 143 
286,237 Nz). 407. 


tae See supra text and notes 74- 


96. 


N.E. 


Dermott v. State, 1 N.E. 242, 99 
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N.Y. 101. 


97. London, ete, R. Co. v. Lime- 
house Dist. Bd. of Works, 3 Kay&J. 
123, 69 Reprint 1048. 


98. Interstate Forwarding Co. v. 
Vineyard, (Tex.Civ.App.) 3 S.W.(2d) 
947; Callaghan v. McGown, (Tex. 
Civ.App.) 90 S.W. 319; State v. Wirt 
ovine Ct., 59 S.E. 884, 981, 63 W.Va. 


99. Bailey v. Van Pelt, 82 So. 789, 
e aa 337, 353; In re Dudley, 8 Q.B. 


1. Lovejoy v. Norwalk, 152 A. 210, 
112 Conn. 199; Bailey v. Van Pelt, 82 
So. 789, 78 Fla. 337, 353; Interstate 
Forwarding Co. v. Vineyard, (Tex.Civ. 
App.) 3 S.W.(2d) 947; . Wandsworth 
Dist. Bd. of Works v. United Tel. Co., 
13 Q.B.D. 904; Harrison v. South- 
an etc., Water Co., [1891] 2 Ch. 


2. Wandsworth Dist. Bd. of Works 
v. United Tel. Co., 13 Q.B.D. 904. 


3. Northwestern Fertilizing Co. v. 
Hyde Park, 97 U.S. 659, 24 L.Ed. 1036; 
Cogswell v. New York, etc., R. Co., 
8 N.E. 537, 103 N.Y. 10, 57 Am.R. 7017; 
Metropolitan Asylum Dist. v. Hill, 6 
App.Cas. 193; Rapier »v. London 
Tramways Oo., [1893] 2 Ch. 588; 
Vernon v. St. James, 16 Ch.D. 449; 
Reg. v. Bradford Nav. Co. 6 B.&S. 
631, 118 B.C.L. 631; Meux’s Brewery 
Co. v.. London Electric Lighting Co., 
70 L.T.Rep.N.S. 762 [varied 12 Reports 
441 (dist National Tel. Co. v. Baker, 
£1893)" 2 Ch. 186) ]. 


4. Cogswell v. New York, etc., R. 
Co., 8_N.H. 537, 103 N.Y. 10, 57 Am.R. 
701; London, ete., R. Co. v. Truman, 
11 App.Cas. 45- [dist Metropolitan 
Asylum Dist. v. Hill, 6 App.Cas. 193]; 
Dixon v. Metropolitan Bd. of Works, 
7: @. BID. 418s. National )'Tely Go. Ay. 
Baker, [1893] 2 Ch. 186; Lea Conserv- 
ancy Bd. v. Hertford, Cab. & E. 299. 


5. Construction of statutes with 
7} aeeacon, to common law see supra § 


6. See infra § 667. 


7 See infra § 666. 


8. Cousins v. Flertzheim, 196 N.W. 
250, 182 Wis. 275. 


9. U.S.—Johnson vy. Southern Pac. 
Co., 52..S.Ct.. 158, 196 U.S: 1,49 L.wd. 
363 [rev 117 F. 462, 54 C.C.A. 508]; 
Brown v. Barry, 3 Dall. 365, 1 L.Ed. 
638; Campbell Contracting Co. v. 
Maryland Casualty Co., 21 F.(2d) 909; 
Tinker v. Modern Brotherhood of 
America, 13 F.(2d) 130; U.S. v. Two 
Hundred and Sixty-Seven Twenty- 
Dollar Gold Pieces, 255 F. 217. 
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grant of power to a municipal or public service cor- 
poration,®? or to any department or officer of the 
government,®’ or to any other public body,°® such 
grant includes all powers that are necessary or In- 
cidental to the exercise of those expressly granted,’ 
but should not be so construed as to confer any 
larger powers than are reasonably necessary.” How- 
ever, such statutes are not to be construed to au- 
thorize anything that constitutes a nuisance,* unless 
it appears from express words or by necessary 1m- 
plication that the act is permitted notwithstanding 
its tending to the creation of a nuisance.* 


[§ 665] 7. Statutes in Derogation of Common Law 
or Common, Right®—a. In General. 
the rule has been.changed by express enactment,® or 
statutes are remedial in part,’ or where the legisla- 
tive intent is not ambiguous, obscure, or doubt- 
ful,® all statutes in derogation of the common law® 


Except where 


Ala.—Gilbert v. Talladega Hard- 
ware Co., 70 So. 660, 195 Ala. 474; 
Cook v. Meyer, 73 Ala. 580; Lock v. 
Miller, 3 Stew.&P. 13; Griffin v. Fow- 
ler, 81 So. 426, 17 Ala.App. 44 [rev 
82 So. 112, 203 Ala. 98]. 


Alaska.—Miners’, ete., 
Brice, 5 Alaska 418. 


Ariz.—Richardson v. Ainsa, 95 P. 
103, 11 Ariz. 359 [aff 31 S.Ct. 23, 218 
U.S. 289, 54 L.Ed. 1044]. 


Ark.—Wilks v. Slaughter, 4 S.W. 
766, 49 Ark. 235; Gray v. Nations, 1 
Ark. 557, 568. 


Colo.—Damaskus v. McCarty-John- 
son Heating, etc., Co., 295 P. 490, 88 
Colo. 279; In re Dunphy, 153 P. 89, 60 
Colo. 196; Griswold v. Griswold, 129 
P. 560, 23 Colo.App. 365. 


Conn.—Bickart v. Sanditz, 
580, 105 Conn. 766. 


Del.— Wolf v. Keagy, 136 A. 520, 33 
Pea eee, Burris v. Burgett, (Ch.) 139 


Fla.—Ex p. Amos, 112 So. 289, 93 
Fla. 5. 


Ga.—Sugar v. Sackett, 13 Ga. 462; 
Macon v. Macon, etc., R. Co., 7 Ga. 
221; Young v. McKenzie, 3 Ga. 31; 
Griffin v. Miller, 116 S.E. 339, 29 Ga. 
App. 585; Heyman v. Heyman, 92 S.E. 
25, 1% Ga.App. 634. 


Hawaii. Rathburn 
Hawaii 541. 


Ill.—Peo. v. Taylor, 174 N.E. 59, 342 
Til. 88; W. W. Kimball Co. v. Pola- 
kow, 109 N.E. 313, 268 Ill. 344° [aff 190 
Ill.App. 174]; Harvey v. Aurora, etc., 
Co., 51 N.B.163, 174 I}. 295; Smith v. 
Laatsch, 2 N.E. 59, 114 Ill. 271; Fin- 
gado v. Wilson Braiding, etc., Co., 205 
Ill.App. 267; McNemar vy. Cohn, 115 
Ill.App. 381. 


Ind.—Hammell v. State, 152 N.E. 
161, 198 Ind. 45; Springfield F. & M. 
Ins. Co. v. Fields, 113 N.E. 756, 185 
Ind. 230; Cleveland, ete., R. Co. v. 
Henry, 83 N.E. 710, 170 Ind. 94 [rev 
(App.) 80 N.E. 686]; Concrete Steel 
Co. v. Metropolitan Casualty Ins. Co., 
(App.) 173 N.E. 651; Batten v. Mc- 
Carty, 158 N.E. 583, 86 Ind.App. 462; 
Phillips v. Tribbey, 141 N.E. 262, 144 
N.E. 145, 861, 82 Ind.App. 68; Smith v. 
Andrews, 98 N.E. 734, 50 Ind.App. 602; 
Connecticut Mut. L. Ins, Co. v. King, 
93 N.E. 1046, 47 Ind.App. 587. 


Me.—MacHatton v. Dufresne, 116 
A. 449, 121 Me. 221; Howard v. How- 
ard, 115 A. 259, 120 Me. 479; Clark’s 
App., 109 A. 752, 119 Me. 150; Dwelly 
v. Dwelly, 46 Me. 377. 


Md.—Baltimore v. Meyer, 84 A. 491, 
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or common rights?® are to be construed strictly; 
and as an implied abrogation of the common 


118 Md. 275; Baltimore vy. Harvey, 
84 A. 487, 118 Md. 275; Maryland, etc., 
att y. Silver, 73 A. 297, 110 Md. 


Mass.—Chadbourn y. Chadbourn, 9 
eae 173; Gibson v. Jenney, 15 Mass. 


Mich.—Risser v. Hoyt, 18 N.W. 611, 
53_ Mich. 185; Detroit v. Putnam, 7 
N.W. 815, 45 Mich. 263; James v. 
Howard, 4 Mich. 486; Sibley v. Smith, 
2 Mich. 486. 


Minn.—Sullivan v. La Crosse, etce., 
Steam Packet Co., 10 Minn. 386. 


Miss.—Hollman vy. Bennett, 44 


Miss. 322. 


N.J.—Hill v. Hill, 117 A. 256, 93 N. 
J.Eq. 567 [aff 122 A. 818, 95 N.J.Ha. 
29 A.L.R. 1242]; Schwartz v. 
King Realty, etc., Co., 107 A. 154, 93 
N.J.Law 111 [aff 109 A. 567, 94 N.J. 
Law 134, 9 A.L.R. 471]; Carley v. 
Liberty Hat Mfg. Co., 75 A. 543, 79 
N.J.Law 316 [rev on other grounds 
79 A. 447, 81 N.J.Law 502, 33 L.R.A. 
N.S. 545]. 


N.M.—El Paso Cattle Loan Co. v. 
Hunt, 228 P. 888, 30 N.M. 157. 


N.Y.—Archer v. Equitable L. Assur. 
Soc., 112 N.BE. 4338, 218 N.Y. 18; Spen- 
cer v. Myers, 44 N.E. 942, 150 N.Y. 
269, 55 Am.S.R. 675, 34 L.R.A. 175; 
Pauley v. Steam Gauge, etc., Co., 29 
INE) 999,13 DN.Y 90) bbe ER AL 19 4 
Fitzgerald v. Quann, 17 N.E. 354, 109 
N.Y. 441, 15 N.Y.Civ.Proc. 139; Cogs- 
well v. New York, etc., R. Co., 8 N.E. 
537, 103 N.Y. 10,57 Am.R. 701; Hayes 
Ve pPavidsoen< 93) 2N.v.--19)° 7 N.Y. Civ. 
Proc. 46, 1 How.Pr.N.S. 310 [rev 6 
N.Y.Civ.Proc. 377]; Burnside v. 
Whitney, 21 N.Y. 148; Flavin v. Par- 
tello, 229 N.Y.S. 578, 132 Misc. 325; 
In re Fonda, 200 N.Y.S. 881, 206 APR: 
Div. 61; Peo. v. Alaboda, 189 N.Y.S. 
464, 198 App.Div. 41, 39 N.Y.Cr. 279; 
Apex Leasing Co. v. Litke, 159 N.Y.S. 
707, 173 App.Div. 323 [rev 158 N.Y.S. 
21, 93 Misc. 353]; Faraci v. Maller, 
138 N.Y.S. 961, 154 App.Div. 303; In 
re Carnegie Trust Co., 136 N.Y.S. 466, 
151 App.Div. 606 [aff 99 N.B. 1096, 206 
N.Y. 390, 46 L.R.A.N.S. 260]; Dewey 
v. Goodenough, 56 Barb. 54; Smith v. 
Moffat, 1 Barb. 65; Brownell v. Mat- 
ters, 246 N.Y.S. 348, 139 Misc. 221; 
In re Hoornbeek, 238 N.Y.S. 765, 135 
Mise. 247; Kelly v. Niagara Falls, 
DIGGIN Y Se Seo. bale Mise: 9345 De 
Forest Estate Corp. v. Halpert, 201 
N.Y.S. 360, 121 Misc. 562; Nelson v. 
Nelson, 178 N.Y.S. 80, 108 Misc. 705; 
Briggs v. Todd, 59 N.Y.S. 23, 28 Misc. 
208; Millered v. Lake Ontario, etc., R. 
Co., 9 How.Pr. 238; Sharp v. Johnson, 
4 Hill. 92, 40 Am.D. 259. 


N.C.—Price v. Edwards, 101 S.E. 33, 
178 N.C. 493; State v. Haynie, 84 S.E. 
385, 169 N.C. 277; Bailey v. Bryan, 
48 N.C. 357, 67 Am.D. 246. 


Ohio.—State v. Dauben, 124 N.E. 
232, 99 OhioSt. 406 [rev 8 OhioApp. 
2261; Di Fernando y. Bowers, 21 
OhioN.P.N.S. 49; Moore v/P. C., C. & 
St. L. R. Co., 7 OhioN.P.N.S. 368; Har- 
rington v. Halliday, 4 OhioN.P.N.S. 
281. : 

Or.—Smith v. Meier, etc., Inv. Co., 
171 P. 555, 87 Or. 683. . 


Pa.—Hsterley’s App., 54 Pa. 192; 
Shea’s Pet., 4 Pa.Dist. 206; West 
Branch Lumbermen’s Exch. v. Mc- 
Cormick, 1°Pa.Dist. 542; Scranton 
City v. Mills, 44 Pa.Co. 87; Meredith 
vy. Ferguson, 19 Pa.Co. 190. 


R.I.—Gaspee Cab v. McGovern, 153 
A. 870; State v. Shapiro, 69 A. 340, 
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29 RI. 1383. 


Tenn.—State v. Cooper, 113 S.W. 
1048, 120 Tenn. 549, 15 Ann.Cas. 1116; 
Hearn v. Ewin, 3 Coldw. 399. 


So Genres p. Dexter, 107 A. 134, 93 Vt. 


Va.—Norfolk, ete, R 


mM sa (COM Ve) MAL= 
aug. R. Co;,66 “S.B., 863, 


110 Va. 


Wash.—In re Tyler, 250 P. 456, 140 
Wash. 679, 51 A.L.R. 1088. 


W.Va.—Peters v. Hajacos, 112 S.B. 
233, 91 W.Va. 88; Carter v. Reserve 
Gas Co., 100 S.E. 738, 84 W.Va. 741; 
Snider v. Cochran, 92 S.E. 347, 80 W. 
Va. 252; Rhodes v. J. B. B. Coal Co., 
90 S.E. 796, 79 W.Va. 71; Bank of 
Weston v. Thomas, 83 S.E. 985, 75 W. 
Va. 321; State v. Grymes, 64 S.B. 728, 
65 W.Va. 451, 17 Ann.Cas. 833; Kel- 
lar v. James, 59 S.E. 939, 63 W.Va. 139, 
14 L.R.A.N.S. 1003. 


Wis.—Cousins v. Flertzheim, 196 
N.W. 250, 182 Wis. 275; Sullivan v. 
Tomah School Dist. No. 1, 191 N.W. 
1020, 179 Wis. 502; Koepp v. National 
Enameling, ete., Co., 139 N.W. 179, 151 
Wis. 302; Pearson v. ‘Greenfield 
School Dist. No. 8, 129 N.W. 940, 144 
Wis. 620, 140 Am.S.R. 1048. 


Ont.—-Re Ingersoll, 16 Ont. 194. 


[a] Dogma as to strict construc- 
tion of statutes in derogation of the 
common law only amounts to the rec- 
ognition of a presumption against an 
intention to change existing law. 
Johnson v. Southern Pac. Co., 52 S.Ct. 
158, 196 U.S. 1, 49 L.Ed. 363 [rev 117 
F. 462, 54 C.C.A. 508]. 


[b] Rigid application to statute 
stating common-law rule.—The rule 
of strict construction is more rigidly 
applied where the law to be construed 
consists of a statute which, although 
having the force and effect of a stat- 
ute, is not based on any special stat- 
utory enactment, but which merely 
attempts to state the rule governing 
under the common law. Griffin v. 
Miller, 116 S.E. 339, 29 Ga.App. 585. 


[c] Bule applied to commercial 
law.—Statutes in derogation of the 
commercial law will be strictly con- 
strued. 
La.Ann. 637. 


10. Ala—McDonnell v. Murnan 
Shipbuilding Corp., 98 So. 887, 210 Ala. 
611. 


Ill.—Interstate Contracting,  etc., 
Co. v. Belleville'Sav. Bank, 197 Ill. 
App. 30. 

Ind.—Garrigus v. Board of Com- 
missioners of Parke County, 39 Ind. 
66; Webb v. Baird, 6 Ind. 13; Con- 
crete Steel Co. v. Metropolitan Cas- 
ualty Ins. Co., (App.) 173 N.E. 651. 


La.—Red ‘River Constr. Co. vy. 
Pierce Petroleum Corp., 115 So. 752, 
165 La. 565; Ketteringham v. Hureka 
Homestead Soc., 72 So. 916, 140 La. 
176; Edwards Lumber Co. v. Mason, 
9 La.A. (Orleans) 203. 


Miss.—Potter v. Fidelity, etc, Co., 
58 So. 713, 101 Miss. 823. 


N.Y.— Peo. v. Coler, 83 N.E. 18, 190 
N.Y. 268; Stamford v. Fisher, 35 N.E. 
500, 140 N.Y. 187; Taylor v. New 
York, 82 N.Y. 10; Mitchell v. Smith, 
53 N.Y. 413; Sprague v. Birdsall, 2 
Cow. 419. 

N.C.—State v. Haynie, 84 S.H. 385, 
169 N.C. 277; Asbury v. Albemarle, 78 
ee 146, 162 N.C. 247, 44 L.R.A.N.S. 
1189. 
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law is not favored,!! these statutes will not be 
construed to change the common law beyond what 


Ohio.—Di Fernando vy. Bowers, 21 
OhioN.P.N.S. 49; Cincinnati v. Fogar- 
ty, 14 OhioN.P.N.S. 599; Cooper v. 
County Comrs., 4 OhioN.P.N.S. 185. 


Or.—Morton vy. Wessinger, 113 P. 
7, 58 Or. 80. 


Pa.—In re Employment of Minors, 
25 Pa.Dist. 903; Wittmann’s Hst., 9 
Pa.Dist. 47; Scranton City v. Mills, 44 
Pa, Const: 


Porto Rico.—Silva v. Registrar, 28 
Porto Rico 164. 


Eng.—Scottish Drainage, etc., Co. v. 
Campbell, 14 App.Cas. 139; Western 
Counties R. Co. v. Windsor, etc., R. 
Co., 7 App.Cas. 178; Metropolitan 
Asylum Dist. v. Hill, 6 App.Cas. 193: 
Rendall v. Blair, 45 Ch.D. 139; Finch 
v. Birmingham Canal Navigations, 5 
B. & C. 821,'8 D? &-R.-680, 11 B.C.L. 
696; Scales v. Pickering, 4 Bing. 448, 
13 E.C.L. 582; Stockton, ete., R. Co. 
v. Barrett, 11 ClL&F. 590,.8 Reprint 
1225, 7 M.&G. 870, 49 B.C.L. 870, 8 
Scott N.R. 641; Rex v. Croke, Cowp. 
26, 98 Reprint 948; Hughes v. Ches- 
ter) .ete:, RR: .Co78.JursNniS. 2215 5 but 
see The Warkworth, 9 P.D. 20 [aff 
9 P.D. 145] (holding that the fact that 
statutes interfere with common-law 
rights is no reason why they should 
be construed differently from any 
other acts of parliament). 


B.C.—McDonnell v. McClymont, 22 
B.C, 1; Re Male Minimum Wage Act, 
[1929] 4 DomL.R. 1034. 


Man.—Chapman vy. Purtell, 25 Man. 
76; London, ete., Loan, ete, Co. v. 
Connell, 11 Man. 115. 


N.S.—Hanf v. Yarmouth Light, etc., 
Co., Ltd., 58 N.S. 430, [1926] 2 Dom. 
L.R. 611. 


[a] Liberal construction in favor 
of private rights.—A statute must be 
construed liberally in favor of private 
rights, and any construction imput- 
ing an intention to deny valuable 
rights should be avoided. Frazier v. 
Leas, 96 A. 764, 127 Md. 572. 


[b] Presumed legislature did not 
overlook rule of construction.—It 
must be presumed in the construc- 
tion of a statute providing for the 
exercise of sovereign power over the 
citizen that the legislature did not 
overlook or ignore the rule as to its 
strict construction, and that it must 
have known of the doctrine of im- 
plied power not obtaining in cases 
where the method is prescribed for 
the exercise of the powers expressly 
granted, and that in construing the 
statute the court would attach a spe- 
cial importance to an important alter- 
ation. Deming v. Metropolitan En- 
gineering & Construction Co., 136 S.W, 
740, 154 Mo.App. 540. Presumptions 
as aid to construction generally see 
supra § 600. 


“Common right” 12 C.J. p 206. 


11. Portfolio v. Rubin, 180 N.Y.S. 
520, 110 Misc. 303; Matter of Carnegie 
Trust. Co:, 136 N.Y.S. 466, 151 APP 
Div. 606 [aff 99 N.E. 1096, 206 N.Y. 
390, 46 L.R.A.N.S. 260]. 


1 [a]. Favorable to continuation of 
cemmon law.—Where a statute is so 
obscure as to require the meaning to 
be read out of it by construction, es- 
pecially where it affects private 
rights, it will be construed favorably 
to a continuation of the common law, 
rather than as a repeal of it. Ekern 
v. McGovern, 142 N.W. 595, 154 Wis. 
157, 46 L.R.A.N.S. 796. 
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is expressly declared,!? or is necessarily implied,?* 
as from the fact that it covers the whole subject 
Except there be a change in the policy 
of the law,!® such statutes will not be extended by 
implication!® beyond their precise terms?’ or obvious 
import,’® and will not be held to be in derogation 
of the common law unless there is an irreconcilable 
repugnance,'® or unless the statute itself shows that 
such was the object and intention of the lawmak- 


matter.1* 


12. U.S—U. S. v. Sischo, 262 F. 
1001 [aff 270 F. 958 (cert gr 41 S.Ct. 
624, 256 U.S. 688, 65 L.Ed. 1172, aff 
43 S.Ct. 88, 260 U.S. 697, 67 L.Ed. 469, 
and rev on other grounds 43 S.Ct. 511, 
262 U.S. 165, 67 L.Ed. 925)]. 


Ind.—Indianapolis v. Indianapolis 
Water Co., 113 N.E. 369, 185 Ind. 277. 


N.J.—Hill v. Hill, 117 A. 256, 93 
N.J.Eq. 567 [aff 122 A, 818, 95 N.J.Eq. 
233, 29 A.L.R. 1242]. 


N.Y.—Wood v. Tunnicliff, 74 N.Y. 
38; Saxe v. Peck, 124 N.Y.S. 14, 139 
App.Div. 419; De Forest Estate Corp. 
v. Halpert, 201 N.Y.S. 360, 121 Misc. 
562. 


Okl.—Roxana Petroleum Co. Vv. 
Cope, 269 P. 1084, 132 Okl. 152, 60 
A.L.R. 837. 


Pa.—Gratz v. Insurance Co. of 
North America, 127 A. 620, 282 Pa. 
224; Mindlin v. O’Boyle, 122 A. 294, 
278 Pa. 212; In re Pittsburgh, 90 A. 
329, 243 Pa. 392, 52 L.R.A.N.S. 262. 


Tenn.—Linder v. Metropolitan L. 
Ins. Co., 255 S.W. 43, 148 Tenn. 236; 
Baker v. Dew, 179 S.W. 645, 133 Tenn. 
126; State v. Watkins, 130 S.W. 839, 
123 Tenn. 502, 30 L.R.A.N.S. 829; 
State v. Cooper, 113 S.W. 1048, 120 
Tenn. 549, 15 Ann.Cas. 1116. 


Va.—Strother v. Lynchburg Trust, 
ete., Bank, 156 S.E. 426, 73 A.L.R. 
166; Keister v. Keister, 96 S.E. 315, 
123 Va. 157, 1 A.L.R. 439. 


Wash.—Allen v. Griffin, 232 P. 363, 
132 Wash. 466. 


[a] Statutory duties.—When the 
legislature takes a step in advance of 
the common law, and imposes addi- 
tional burdens on an employer to meet 
the necessities of modern industrial 
growth, the new duties should be so 
clearly set forth as to leave no doubt 
as to the legislative intention, and the 
burden is on a party asserting a fail- 
ure to perform-a statutory duty to 
point to the statute which expressly 
imposes it. Reeder v. Lehigh Valley 
Coal Co., 80 A. 1121, 231 Pa. 563. 


13. Hawaii.Rathburn v. Kaio, 23 
Hawaii 541. 


Ind.—Indianapolis v. Indianapolis 
Water Co., 113 N.E. 369, 185 Ind, 277. 


N.Y.—Matter of Rochester, 101 N.E. 
875, 208 N.Y. 188, 47 L.R.A.N.S. 151; 
Edington v. Attna L. Ins. Co., 77 N.Y. 
564 [rev 13 Hun 543]; Wood v. Tun- 
nicliff, 74 N.Y. 38; De Forest Hstate 
Corp. v. Halpert, 201 N.Y.S. 360, 121 
Misc. 562. 


Pa.—Mindlin v. O’Boyle, 122 A. 294, 
278 Pa. 212; In re Pittsburgh, 90 A. 
329, 243 Pa. 392, 52 L.R.A.N.S. 262. 


Tenn.—Linder v. Metropolitan L. 
Ins. Co., 255 S.W. 48, 148 Tenn. 236; 
Baker v. Dew, 179 S.W. 645, 133 Tenn. 
126; State v. Watkins, 130 S.W. 839, 
123° Tenn. 502, 30 L.R.A.N.S. 829: 
State v. Cooper, 113 S.W. 1048, 120 
Tenn. 549, 15 Amnn.Cas. 1116. 


Va.—Strother v. Lynchburg Trust, 
etc., Bank, 156 S.E. 426, 73 A.L.R. 166; 
Keister v. Keister, 96 S.H. 315, 123 
Va. 157, 1 A.L.R. 439. 
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Wash.—Allen v. Griffin, 232 P. 363, 
132 Wash. 466. 


W.Va.—Weston Bank v. Thomas, 83 
S.E. 985, 75 W.Va. 321. . 


oN 

[a] Where statute is unambigu- 
ous, then it must be held to super- 
sede the common law when different- 
ly interpreted, and its repeal will be 
implied. Sherer-Gillett Co. v. Long, 
236 Ill.App. 162 [aff 149 N.E. 225, 318 
Ill. 482]. 


[b] Statute may expressly or by 
implication supersede the common 
law and so become the controlling law 
within its proper sphere of operation, 
when no organic provision or prin- 
ciple is thereby violated, Broward 
v. Broward, 117 So. 691, 96 Fla. 131. 


[c] Enactments should be clear.— 
Legislative enactments modifying the 
common law should be clear, preclud- 
ing reasonable doubt of purpose and 
limits of change. McCoy v. State, 129 
So. 21, 221 Ala. 466. 


14. Nicholas v. Baldwin Piano Co., 
123 N.E. 226, 71 Ind.App. 209; Baker 
v. Dew, 179 S.W. 645, 133 Tenn. 126; 
State v. Watkins, 130 S.W. 839, 123 
Tenn. 502, 30 L.R.A.N.S. 829; State 
v. Cooper, 113 S.W. 1048, 120 Tenn. 
549, 15 Ann.Cas. 1116. 


[a] Abrogaticn of common law 
will be implied where a statute is en- 
acted which undertakes to cover the 
entire subject treated and is clearly 
designed as a substitute. Nicholas v. 
Baldwin Piano Co., 123 N.E. 226, 71 
Ind.App. 209. 


[b] General and comprehensive 
statutes designed to regulate entire 
subject supersede all common-law 
rules in the premises, and the valid 
provisions of the statutes are the 
controlling law, Broward y. Brow- 
ard, 117 So. 691, 96 Fla. 131. 


[c] Statute constituting complete 
reversal of the common law cannot be 
presumed to have intended to go be- 
yond the purpose manifested by the 
words used. Wilson v. Grace, (Mass.) 
173 N.E. 524. ; 


15. Gooch v. Oregon Short Line R. 
Co., 42 S.Ct. 192, 258 'U.S. 22, 66 L.Ed. 
443 [aff 264 F. 664]. 


[a] Change of policy of law af- 
fecting other than specified cases.— 
Although courts sometimes have been 
slow to extend the effect of statutes 
modifying the common law beyond 
the direct operation of the words, it 
is obvious that a statute may indicate 
a change in the policy of the law, al- 
though it expresses that change only 
in the specific cases most likely to 
oceur to the mind. Gooch y, Oregon 
Short Line R. Co., 42 S.Ct. 192, 258 
U.S. 22, 66 L.Ed. 443 [aff 264 F. 664]. 


16. Lincoln Nat. L. Ins. Co. v. 
Hammer, 41 F.(2d) 12; Ketteringham 
v. Eureka Homestead Soc., 72 So. 916, 
140 La. 176 


17. Red River Constr. Co. v. Pierce 
Petroleum Corp., 115 So. 752, 165 La. 
565; Schwartz v. King Realty, etc., 
Co., 107 A. 154, 98 N.J.Law 111 [aff 
109 A. 567, 94 N.J.Law 134, 9 A.L.R. 
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ers.2° The courts, in construing these statutes, have 
held that the common law will not be changed by 
doubtful implication,?! nor overturned except by 
clear and unambiguous language,?? and will be no 
further abrogated than the clear import of the lan- 
guage necessarily requires.”* 
must be strictly construed,?* it is equally clear that 
the court must ascertain and give effect to the leg- 
islative intent,2> and the construction must not be 


While such statutes 


471]; Taylor v. New York, 82 N.Y- 
10; Chase v. Lord, 77 N.Y. 1, 6 Abb. 
N.Cas. 258 [rev 16 Hun 369]; Minshell 
v. State, 204 N.Y.S. 472, 123 Misc. 177; 
State v. Dauben, 124 N.E. 232, 99 Ohio 
St. 406 [8 OhioApp. 226]. 


18. Matter of Hunter, 58 N.E. 288, 
164 N.Y. 365; McManus v. Gavin, 77 
N.Y. 36 [aff 8 Daly 371]; Mushlitt v. 
Silverman, 50 N.Y. 360; Strain v. 
Kern, 120 A. 818, 277 Pa. 209. 


19. Ark.—State v. One Ford Auto- 
mobile, 235 S.W. 378, 151 Ark. 29. 


Fla.—Nolan v. Moore, 88 So. 601, 81 
Fla. 594, 600; Cullen v. Seaboard Air 
Line R. Co., 58 So. 182, 63 Fla. 122. 


Ind.—Nicholas v. Baldwin Piano 
Co., 123 N.E. 226, 71 Ind.App. 209. 


N.Y.—Woollcott v. Shubert, 111 N. 
E. 829, 217 N.Y. 212, L.R.A.1916E 248, 
Ann.Cas.1916B 726. 


N.C.—Herring v. Atlantic Coast 
Line R. Co., 76 S.E. 527, 160 N.C. 252; 
J. M. Pace Mule Co. v. Seaboard Air 
Line R. Co., 76 S.E. 513, 160 N.C. 215. 


20. State v. One Ford Automobile, 
235 S.W. 378, 151 Ark. 29. 


Construction with reference to in- 
tent of legislature see infra text and 
notes 25-29. 


21. Cox v. St. Anthony Bank & 
Trust Co., 242 P. 785, 41 Idaho 776; 
Wilbur v. Crane, 13 Pick. (Mass.) 
284; Ex p. Dexter, 107 A. 134, 93 Vt. 
804; Sullivan v. Tomah School Dist. 
No. 1, 191 N.W. 1020, 179 Wis. 502. 


22. Cox v. St. Anthony Bank & 
Trust Co., 242 P. 785, 41 Idaho 776; 
State v. Silver Bow Second Judicial 
Dist. Ct., 220 P. 88, 69 Mont. 29; Ex 
p. Dexter, 107 A. 134, 93 Vt. 304; Sul- 
livan v. Tomah School Dist. No. 1, 
191 N.W. 1020, 179 Wis. 502. 


23. Connecticut Mut. L. Ins. Co. v. 
King, 93 N.E. 1046, 47 Ind.App. 587; 
Carley v. Liberty Hat Mfg. Co., 75 A. 
543, 79 N.J.Law $816 [rev on other 
grounds 79 A, 447, 81 N.J.Law 502, 33 
L.R.A.N.S. 545]; Transit Commun. v. 
Long Island R. Co., 171 N.E. 565, 253 
N.Y. 345; Fitzgerald v. Quann, 17 N.E. 
354, 109 N.Y. 441, 15 N.Y.Civ.Proc. 139; 
Peo. _v. Schaller, 229 N.Y.S. 492, 224 
App.Div. 3; Peo. v. Alaboda, 189 N. 
Y.S. 464, 198 App.Div. 41, 39 N.Y.er. 
279; In re Carnegie Trust Co., 136 
N.Y.S. 466, 151 App.Div. 606 [aff 99 
N.E. 1096, 206 N.Y. 390, 46 L.R.A. 
N.S. 260; State v. Grymes, 64 S.R. 
728, 65 W.Va. 451, 17 Ann.Cas. 833. 


24. See supra text and notes 9, 10. 


25. Smith v. Andrews, 98 N.E. 734, 
50 Ind.App. 602; Spencer v. Myers, 
44 N.E. 942, 150 N.Y. 269, 34 L.R.A. 
175, 55 Am.S.R. 675; Taylor v. New 
York, 82 N.Y. 10; Grimshaw v. Gnudi, 
240 N.Y.S. 199, 186 Misc. 443, 


[a] Ascertaining legislative in- 
tent.—The court must look to the 
statute for its intention, rather than 
to prior decisions running counter 
thereto. Sherer-Gillett Co. v. Long, 
ase oon 162 [aff 149 N.B. 225, 318 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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so strict as to lessen the scope plainly intended to 
be given the statute,?® or to defeat the obvious in- 
tention of the legislature,2* as found in the lan- 
guage aetually used according to its true and ob- 
vious meaning,?® nor can it be applied to change 
the meaning of the statute.2® The courts will not 
presume that a change was intended by the legisla- 
ture*® unless the language used clearly indicates 
such intention,*? and if the statute makes an inno- 
vation in the common law, it will be presumed that 
the legislature did not intend to make any inno- 
vation further than required by the mischief to be 
remedied.*?, The rule to be applied in the construc- 
tion of such statutes is that they must not be deemed 
to change the common law or common-law rights, 
unless it appears by express words or plain impli- 
cation that it was the intention of the legislature 
to do so. Where the statute, although in deroga- 
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tion of the common law, is made pursuant to prin- 
ciples which have come to be as universally recog- 
nized, and which are equally as essential to the ad- 
ministration of justice, as are common-law princi- 
ples, it should be liberally construed,** and exemp- 
tions from such statutes will be liberally construed.?® 


Examples of such statutes are those which op- 
erate in restraint of personal liberty?® or eivil 
rights,?* or the use and enjoyment of public high- 
ways;°* which grant or enlarge special privileges ;3? 
which grant power to deprive persons of the own- 
ership of property without their consent;#® which 
impose restrictions on the control,*! management,*? 
use,*® or alienation** of private property; which 
disturb vested rights in property or contracts;**> or 
which restrain the freedom of contract,** the exer- 
cise of any trade or occupation,*? or the conduct 


26. Jamison v. Encarnacion, 50 S. 
Ct. 440, 281 U.S. 635, 74 L.Ed. 1082 
[aff 167 N.E. 422, 251 N.Y. 218, and 
rev 230 N.Y.S. 16, 224 App.Div. 260]. 


27. Jamison v. Encarnacion, su- 
pra; Campbell Contracting Co. v. 
Maryland Casualty Co., 21 F.(2d) 909; 
Atlantic Coast Line R. Co. v. State, 
74 So. 595, 73 Fla. 609. 


28. Atlantic Coast Line R. Co. v. 
State, supra. 


29. Standard Oil Co. of Indiana v. 
Vanderboom, 158 N.E. 151, 326 Ill. 418 
[aff 238 Ill.App. 635, and foll 158 N.E. 
476, 327 Ill. 267 (aff 235 Ill.App. 417)]. 


30. Cox v. St. Anthony Bank & 
Trust Co., 242 P. 785, 41 Idaho 776; 
Seligman v. Friedlander, 92 N.E. 1047, 
199 N.Y. 373; Jones v. Albany, 45 N. 
Bev oois 152 N.Y? 2235) Peo vir Phyte, 
32 N.E. 978, 136 N.Y. 554, 19 L.R.A. 
141; Columbia Real Estate & Trust 
Co. vy. Royal Exch. Assurance, 128 S. 
E. 865, 132 S.C. 427; Sullivan v. To- 
mah School Dist. No. 1, 191 N.W. 1020, 
179 Wis. 502. 


[a] Presumption applies to mari- 
time law.—Federal Sugar Refining Co. 
Vv. U.S.,. 30 Mi¢2d), 254 [rev on, other 
grounds 50 S.Ct. 118, 280 U.S. 320, 74 
L.Ed. 451]. 


Presumptions to aid construction 
generally see supra § 600. 


31. Cox v. St. Anthony Bank & 
Trust Co., 242°2. (80, Al Idaho’ 716; 
Nicholas v. Baldwin Piano Co., 123 
N.E. 226, 71 Ind.App. 209; Jones v. 
Albany, 45 N.E. 557, 151 N.Y. 223; 
Peo. v. Phyfe, 32 N.E. 978, 136 N.Y. 
554, 19 L.R.A. 141; Sullivan v. Tomah 
School Dist. No. 1, 191 N.W. 1020, 179 
Wis. 502; Koepp v. National Enamel- 
ing, etc., Co.,.139 N.W. 179, 151 Wis. 
302. 


[a] In doubtful cases, 
sumption is that no change in the 
common law was intended. Mindlin 
v. O’Boyle, 122 A. 294, 278 Pa. 212; 
Strother v. Lynchburg Trust, etc., 
Bank, (Va.) 156 S.E. 426, 73 A.L.R. 
166. 


the pre- 


[b] Legislative intention must 
appear with clarity.—Kuehn v. Faulk- 
ner, 241 P. 290, 136 Wash. 676, 45 A. 
TAR. 571. 


[c] Intention need not appear in 
express words.—The intention of the 
legislature to alter or modify the pre- 
existing rule of law on a subject must 
clearly -appear from the language 
used in the statute, but need not ap- 
pear by express words, it being suf- 
ficient if it appears from the language 
used in the statute that no other pur- 
pose could have  been_ intended. 
American Surety Co. v. Conner, 232 


N.Y.S. 94, 225 App-Div. ‘(13% [rev on 
other grounds 166 N.E. 7838, 251 N.Y. 
1,65 A.L.R. 244]. 


32. Northern Cent. R. Co. v. Green, 
76 A. 90,112 Md. 487; Leppard v. 
O’Brien, 232 N.Y.S. 454, 225 App.Div. 
162 [aff 170 N.E. 144, 252 N.Y. 563]; 
Atwater v. Lober, 233 N.Y.S. 309, 133 
Misc. 652; Coal, etc., R. Co. v. Conley, 
67 S.E. 6138, 67 W.Va. 129. 


33. Colo.—Atchison, etc., R. Co. v. 
Bowman, 158 P. 814, 61 Colo. 477. 


T11.—Wilson vi Railway Steel 
Spring Co., 165 Ill.App. 344. 
Ind.—Concrete Steel Co. v. Metro- 


politan Casualty Ins. Co., (App.) 173 
N.E. 651. 


- Neb.—Campbell v. Youngson, 114 
N.W. 415, 80 Neb. 322 [aff 118 N.W. 
1053, 82 Neb. 743]; State v.- Van 
Camp, 54 N.W. 118, 36 Neb. 9. 


Eng.—Western Counties R. Co. v. 
Windsor, ete., R. Co., 7 App.Cas. 178; 
Metropolitan Asylum Dist. v. Hill, 6 
App.Cas. 193; Reg. v..Mallow Union, 
12 Ir.C.L. 35; Hibernian Mine Co. v. 
Tuke, 8 Ir.C.L. 321; Hughes v. Ches- 
ter, etc., R. Co., 8 Jur.N.S. 221. 


34 Mulhall v. Nashua Mfg. Co., 
115 A. 449, 80 N.H. 194. 


35. State v. Dauben, 124 N.E. 2382, 
99 OhioSt. 406 [rev 8 OhioApp. 226]. 


36. U.S.—Ex p. Morgan, 20 F. 298. 
Ga.—Elam v. Rawson, 21 Ga. 1389. 


Ind.—Ramsey vy. Foy, 10 Ind. 493; 
Batten v. McCarty, 158 N.E. 5838, 86 
Ind.App. 462. 


Me.—Pierce’s Case, 16 Me. 255. 


Mass.—Com. v. Beck, 72 N.E. 357, 
187 Mass. 15. 


N.Y.—Matter of Smith, 40 N.E. 497, 
146 N.Y- 68, 48 Am.S.R. 769, 28 L.R.A. 
820; Southern Inland Nav., etc., Co. 
v. Sherwin, 1 N.Y.Civ.Proc. 44. 


Pa.—Sneden v. Gunn, 16 Pa.Co, 47, 
25 Pittsb.Leg.J.N.S. 364. 


Eng.—Crowley’s Case, Buck. 264, 2 
Swanst. 1, 36 Reprint 514. 


87. Peo. v. Bartlett, 169 Tll:App. 
304; State v. Van Camp, 54 N.W. 113, 
36 Neb. 9. 


38. Young v. Madison County, 115 
N.W. 23, 137 Iowa 515; Hyland v. Os- 
sining, 107 N.Y-S. 225, 57 Misc. 212 
[aff 111 N.Y.S. 309, 127 App.Div. 291]. 


39. Loewy v. Gordon, 114 N.Y.S. 
211, 129 App.Div. 459. 

40. U.S.—U. S. v. Two Hundred 
and Sixty-Seven Twenty-Dollar Gold 
Pieces, 255 F. 217. 


Cal.—Trumpler v. Bemerly, 39 Cal. 


490. 
Ga,— Young v. McKenzie, 3 Ga. 31. 


Neb.—Campbell v. Youngson, 114 N. 
W. 415, 80 Neb. 322 [aff 118 N.W. 
1058, 82 Neb. 743]. 


N.Y.—Miller vy. Amsterdam, 43 N. 
E. 632, 149 N.Y. 288. 


Eminent domain generally see Em- 
inent Domain 20 C.J. p 501. 


41. Omaha Sav. Bank v. Rosewa- 
ter, 96 N.W. 68, 1 Neb. (Unoff.) 723. 


42. Gray v. Stewart, 78 P. 852, 70 
Kan. 429, 109 Am.S.R. 461; State v. 
Dauben, 124 N.E. 232, 99 OhioSt. 406 
[rev 8 OhioApp. 226]. 


43. Ariz—Richardson y. Ainsa, 95 
P..103, Jl -Ariz.. 359" [att (3) SiCt. 235 
218 U.S. 289, 54 L.Ed. 1044]. : 


N.Y.—Wynehamer v. Peo., 13 N.Y. 
eye 12 How.Pr. 238, 2 Park.Cr. 421, 


N.C.—Nance v. Southern R. Co., 63 
S.H. 116, 149 N.C. 366. 


Ohio.—State v. Kreuzweiser, 166 N. 
E. 228, 120 OhioSt. 352; State v. Dau- 
ben, 124 N.E. 232, 99 OhioSt. 406 jrev 
8 OhioApp. 226]. 


Eng.—Reg. v. Mallow Union, 12 Ir. 
Caso 


44. La.—Richardson y. Emswiler, 
14 La.Ann. 658. f 


N.J.—Schwartz v. King Realty, ete., 
Co., 107 A. 154, 93 N.J.Law 111 [aff 
Pry 567, 94 N.J.Law 134, 9 A.L.R. 


Ohio.—State v. Dauben, 124 N.B. 
et 99 OhioSt. 406 [rev 8 OhioApp. 


Pa.—Wittmann’s HEst., 9 Pa.Dist. 47. 


Porto Rico.—Gonzalez v. Méndez, 8 
Porto Rico 249. 


45. Carter v. Chevalier, 280 P. 706, 
100 Cal.App. 567; Peet v. Hast Grand 
Forks, 112 N.W. 1005, 101 Minn. 523. 


46. Lincoln Nat. L. Ins. Co. of Ft. 
Wayne, Ind., v. Hammer, 41 F.(2d) 12; 
Tinker v. Modern Brotherhood of 
Ameriea, 13 F.(2d) 130; Silva v. Reg- 
istrar, 28 Porto Rico 164; Lone Star 
Finance Co. v. Universal Auto. Ins. 
Co., (Tex.Civ.App.) 28 S.W.(2d) 578; 
Travelers’ Ins. Co. v. Scott, (Tex.Civ. 
App.) 218 S.W. 53; McDonnell v. Mc- 
Clymont, 22 B.C. 1; Re Male Mini- 
mum Wage Act, (B.C.) [1929] 4 Dom. 
L.R. 1034. 


47. D.C.—Lockwood y. District of 
Columbia, 24 App.D.C. 569. 


Mass.—Com. y. Beck, 72 N.E. 357, 
187 Mass. 15. 


N.Y.—Stamford v. Fisher, 35 N.E. 
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of business.48 But a statute relating to matters of 
pleading has no relation to matters of common 
right.*® 

[§ 666] b. Statutes Remedial in Part.°° The rule 
that statutes changing the common law should be 
strictly construed®! is not invariable;°? and, where 
the statute is also remedial, the rule of strict con- 
struction is not so rigidly applied by the courts.°* 
It has been held that such statutes must receive a 
strict construction on the question whether it does 
modify the common law, but, if found to replace 
the common-law rule, .in whcele or in part, it must 
be given the same effect, by liberal construction, 
as it would otherwise have.°* 


[§ 667] ¢. Liberal Construction Required by Leg- 
islative Enactment. In some jurisdictions, the rule 
requiring statutes in derogation of the common law 
or common right to be strictly construed has been 
abolished by statute,®>> and in these jurisdictions, 


STATUTES © 


[§§ 665-667 


such statutes will receive a liberal construction to — 
promote their objects and effect justice.°* However, 

the statutes should not be given a strained construc- 
tion,®? and a liberal construction does not warrant 
the supplying of werds where none exist,°* or ex- 
tending the meaning of words so far that it amounts 
to the addition of new liabilities;®® and such stat- 
utes must be construed so as to give effect to the 
legislative intent.°° In construing such statutes, 
one of the principal rules of construction is to as- 
certain what the common law was, and the vice 
therein intended to be remedied, and then apply the 
statute to the subject matter, and, if it is a wise 
statute, it will abrogate the evil existing under the 
common-law rule.*1 Before the enactment of the 
statutes requiring statutes in derogation of the 
common law to be liberally construed, such statutes 


were strictly construed in accordance with the com- 


mon-law rule.®? 


500, 140 N.Y. 187; Peo. v. Marx, 2 
N.E. 29, 99 N.Y. 377, 52 Am.R. 34; 
In re Jacobs, 98 N.Y. 98 50 Am.R. 
636, 2 N.Y.Cr. 539; Peo. v. Sommer, 
106 N.Y.S. 190, 55 Mise. 55, 21, N-.Y- 
Cr. 349. 


Ohio.—State v. Dauben, 124 N.H. 
232, 99 OhioSt. 406 [rev 8 OhioApp. 
226). 


W.Va.—Rhodes v. J B. B. Coal Co., 
90 S.E. 796, 79 W.Va. 71. 


48. Turner v. London, etc., R. Co., 
L.R. 17 Eq. 561, 43-L.J.Ch. 430. 


49. Sturdivant Bank vy. Wright, 
168 S.W. 355, 184 Mo.App. 164. 


50. Construction of remedial stat- 
tutes genorally sce supra § 657. 


51. See supra § 665. 


52. Stem y. Nashville Interurban 
R. Co., 221 S.W. 192, 142 Tenn. 494. 


53. Wolf v. Keagy, 136 A. 520, 33 
Del. 362; Burris v. Burgett, 139 A. 
520, 3 Del. 322; Crawford vy. Swicord, 
94 S.E. 1025, 147 Ga. 548; Chamber- 
lain v. Western Transp. Co., 44 N.Y. 
305, 4 Am.R. 681 [rev 45 Barb. 218]; 
Stem v. Nashville Interurban R. Co., 
221 S.W. 192, 142 Tenn. 494. 


[a] | Reasonable construction.— 
Such a statute will be given a rea- 
sonable construction to effect the in- 
tention and purpose of the legisla- 
ture. Crawford v. Swicord, 94 S.E. 
1025, 147 Ga. 548. 


{b] Imaginary meaning.—Indul- 
gence in relaxing the rule of strict 
construction of remedial statutes in 
derogation of the common law should 
not go to the extent of giving the lan- 
guage an imaginary meaning, so as 
to make it subserve the ends of free 
interpretation, or to alter the com- 
mon law any further than is necessa- 
ry to remove the mischief. Burris vy. 
Burgett, 139 A. 454, 3 Del. 322. 


54 Archer v. Equitable L. Assur. 
Soc, 112,.N.B. 433, 218) N.Y. 18; Bx 
p. Dexter, 107 A. 134, 93 Vt. 304. 


55. See statutory provisions. 


Statutory rules and provisions as 
te construction generally see supra § 
566. 


56. Cal—In re Crutcher, 215 P. 
101, 61 Cal.App. 481; Ex p. Baker, 162 
BP. 922, 32 Cal.App. 320. 


Idaho.—Darby v. Heagerty, 
85, 2 Idaho 260. 


Iowa.—The Peterson Co. v. Free- 


TSF PB. 


Strawbridge, 


burn, 215 N.W. 746, 204 Iowa 644; 
Chiesa v. Des Moines, 138 N.W. 922, 
158 Iowa 3438, 48 L.R.A.N.S. 899. 


Kan.—Grant v. Robb, 80 P. 585, 71 
Kan. 846; Clark vy. Allaman, 80 P. 
571, 71 Kan. 206. 


Ky.—Sutton v. Sutton, 8 S.W. 3387, 
87 Ky. 216, 10 Ky.L. 136, 12 Am.S.R. 
476. 


Utah.—In re Garr, 
Oita hos 


Wyo.—Allen vy. Houn, 219 P. 573, 
30 Wyo. 186, 213 P. 757, 29 Wyo. 413. 


[a] Statute imposing only part of 
common-law duties.—Where a statute 
is dealing with a specific subject, and 
the existing rights of parties are 
fixed under the common law, and that 
statute, in dealing with that subject, 
imposes on the parties only a part 
of the duties imposed by the common 
law, it may not be said with any de- 
gree of assurance that it did not in- 
tend to relieve them of such obliga- 
tions as are not therein imposed. 
Fulton County Fiscal Ct. v. Nashville, 


86 JP Odeo L 


ae Rij Coy 261- SW 607,.2202) Ky. 
{[b] In Missouri (1) statutes in 


derogation of the common law were 
strictly construed in accordance with 
the common-law rule (Perry v. 
108 S.W. 641, 209 Mo. 
621,°123 Am.S.R. 510, 16 L.R.A.N.S. 
244, 14 Ann.Cas. 92; Thomas vy. Ma- 
lone, 126 S.W. 522, 142 Mo.App. 193; 
State v. Dalton, 114 S.W. 1132, 134 
Mo.App. 517), (2) and the statute re- 
quiring a liberal construction of such 
statutes has been held not to apply 
to existing statutes (Taff v. Tallman, 
209 S.W. 868, 277 Mo. 157), (8) al- 
though later cases have held that such 
statutes must be given a liberal con- 
struction (Cape Girardeau v. Hunze, 
284 S.W. 471, 47 A.L.R. 25; Carroll- 
ton vy. Thomas, (App.) 24 S.W.(2d) 
218. But see Bostic v. Workman, 
(App.) 31 S.W.(2d) 218 [announcing 
the rule of strict construction, and 
holding that no statute is to be con- 
strued as taking away from a party 
any right existing under the common 
law unless such construction is clear- 
ly required by the language of the 
statute]). 


fe]y <n Texas (1) in view of the 
statute requiring all statutes to be 
liberally construed, it has been held 
that statutes in derogation of the 
common law will be liberally con- 
strued (Turner v. Cross, 18 S.W. 578, 
838 Tex. 223, 15 L.R.A. 262; Sugg vy. 


For later cases, developments and changes in the law see Annotations, 


Smith, (Civ.App.) 205 S.W. 363; Gal- 
veston, etc., R. Co. v. Walker, 106 S. 
W. 705, 48 Tex.Civ.-App. 52; Berry v. 
Powell, 105 S.W. 345, 47 Tex.Civ.App. 
599), (2) although later cases have 
held that statutes in derogation of 
the right freely to contract (Lone 
Star Finance Co. v. Universal Auto. 
Ins. Co., (Civ.App.) 28 S.W.(2d) 573), 
(3) or depriving citizens of rights 
(Poe v. Continental Oil, ete., Co., 231 
S.W. 717 [rev (Civ.App.) 211 S.W. 
488]; Kampman vy. Cross, 194 S.W. 
437; Silurian Oil Co. v. White, (Civ. 
App.) 252 S.W. 569; Travelers’ Ins. 
Co. v. Seott, (Civ.App.) 218 S.W. 53) 
will be strictly construed. 


57. Boswell vy. Senn, 219 S.W. 803, 
187 Ky. 473. 


58. Peterson Co. v. Freeburn, 215 
N.W. 746, 204 Iowa 644. 


[a] Statute revoking judicial de- 
cision in part only.—When the re- 
marks of the court indicate that it 
thinks a particular general rule is 
not the law, the legislature, by re- 
voking that decision in part only, 
does not thereby establish the rest of 
the rule as the law, whether or not 
it is or was the law in principle. 
see v. Breuer, 264 S.W. 1, 304 Mo. 


59. Peterson Co. v. Freeburn, 215 
N.W. 746, 204 Iowa 644. 


60. In re Dolmage, 212 N.W. 553, 
203 Iowa 231. ~ 

[a] Ascertaining intent.—Where 
the legislature has established a par- 
ticular policy with respect to a par- 
ticular subject of legislative cogni- 
zance which policy is in derogation 
of that of the common law, all the 
law or sections of the code bearing 
on, or pertaining to, that particular 
subject should be read and consid- 
ered together, or as a whole, or by 
the light of each other, if the lan- 
guage of any one section or part of 
the law is so dubious or uncertain 
as to render its meaning or the legis- 
lative intent at the bottom of it lack- 
ing in clearness or certainty. Peo. y. 
Kings County Dev. Co., 191 P. 1004, 
48 Cal.App. 72. 


61. Martin v. Claxton, 274 S.W. 77, 
808 Mo. 314. of 


62. Barber Asphalt Pav. Co. v. 
Austin, 186 F. 448, 108 C.C.A. 365; 
Pina v. Peck, 31 Cal. 359; Turner v. 
Tuolumne County Water Co., 25 Cal. 
397; Peo. v. Buster, 11 Cal. 215; Ho- 
taling v. Cronise, 2 Cal. 60; Kramer 
v. Rebman, 9 Iowa 114. 


Same title and section number, 


. 


§§ 668-669] 


[§ 668] 8. Statutes Imposing Liabilities. A stat- 
ute creating a new liability,®* or increasing an ex- 
isting liability,** or even a remedial statute giving 
a remedy against a party who would not otherwise 
be liable,®°® must be strictly construed in favor of 
persons sought to be subjected to their operation. 
Such statutes will not be so extended as to include 


63. Ala.—aAnderson y. Birming- 
ham, 88 So. 900, 205 Ala. 604. 


Colo.—Ahern vy. High Line Irr. 
Dist., 89 P. 963, 39 Colo. 409. 


Fla.—Nolan v. Moore, 88 So. 601, 81 
Fla. 594, 600 [cit Cyc]. 


Iowa.—Alexander y. Crosby, 119 N. 
W. 717, 143 Iowa 50. 


Minn.—Hunt y. Burns, 
1110, 90 Minn. 172. 


Mo.—Southwestern Bell Tel. Co. v. 
Pemiscot County Drainage Dist. No. 
5, 247 S.W. 494, 215 Mo.App. 456. 


N.Y.—Mt. Vernon v. Brett, 86 N. 
BH. 6, 193 N.Y. 276; Griffeth v. Green, 
29 N.B. 838, 129 N.Y. 517; Leppard v. 
O’Brien, 232 N.Y.S. 454, 225-.App.Div. 
162 [aff 170 N.B. 144, 252 N.Y. 563]; 
Smith v. Boston, etc., R. Co., 91 N.Y.S. 
412, 99 App.Div. 94 [aff 73 N.E. 679, 
181 N.Y. 132]; In re Anderson, 87 
N.Y.S. 24, 91 App.Div. 563 [rev on 
other grounds 70 N.H. 921, 178 N.Y. 
416]; Hempstead v. New York, 65 N. 
Y.S. 14, 52 App.Div. 182; Atwater v. 
Lober, 233 N.Y.S. 309, 133 Misc. 652; 
Kelly v. Niagara Falls, 229 N.Y.S. 328, 
131 Misc. 934. 


Or.—Jones vy. Union County, 127 P. 
781, 63 Or. 566, 42 L.R.A.N.S. 1035; 
McFerren v. Umatilla County, 40 P. 
1013. , 


Tex.—Texas Employers’ Ins. Assoc. 
v. Tyler, 283 S.W. 929 [rev ‘on other 
grounds (Commn.App.) 288 S.W. 409]. 


Newfoundl.—Pinsent y. Prowse, 6 
Newfoundl. 342. 


{a] Burdens imposed on the pub- 
lic should rest on plain and wnambig- 
uous language. Shea v. Ryan, 9 
Newfoundl. 116; Re Pincello, 7 New- 
foundl. 472 (fish). 


[b] Onerous responsibilities.—The 
meaning of a statute which imposes 
new and very onerous responsibili- 
ties, not recognized by common law, 
on individuals and _ corporations, 
should be very plain, and should not 
depend on implication, nor be helped 
out by interpolation of words or 
phrases. Highway Trailer Co. v. 
Janesville Electric Co., 204 N.W. 773, 
187 Wis. 161. 


[c] Statute imposing public bur- 
dens on private property must be 
strictly complied with, and no right to 
which the owner of the property is 
entitled may be denied him. Heman 
Constr. Co. v. Lyon, 211 S.W.-68, 277 
Mo. 628. 

64. Leppard v. O’Brien, 232 N.Y.S. 
454, 225 App.Div. 162 [aff 170 N.E. 
144, 252 N.Y. 563]; Smith_v. Boston, 
etc., R. Co., 91 N.Y.S. 412, 99 App.Div. 
94 [aff 73 N.E. 679, 181 N.Y. 132]; 
In re Anderson, 87 N.Y.S. 24, 91 App. 
Div. 563 [rev on other grounds 70 N. 
BE. 921, 178 N.Y. 416]; Hempstead v. 
New York, 65 N.Y.S. 14, 52 App.Div. 
182; Atwater v. Lober, 233 N.Y.S. 309, 
133 Misc. 652. 


65. Leppard vy. O’Brien, 232 N.Y-S. 
454, 225 App.Div. 162 [aff 170 N.H. 
144, 252 N.Y. 563]; In_re Anderson, 
87 N.Y.S. 24, 91 App.Div. 563 [rev 
on other grounds 70 N.E. 921, 178 N. 
Y. 416]; Hempstead v. New York, 65 
N.Y.S. 14, 52 App.Div. 182; Atwater 
vy. Lober, 233 N.Y.S. 309, 133 Mise. 


95 N.W. 


STATUTES 


in its terms.®® 


Procedure.®7 


of justice ;°° 
652; The Ohio vy. Stunt, 10 OhioSt. 


66. Alexander v. Crosby, 119 N.W. 
717, 143 Iowa 50. 


[a] Statute confiscating property 
of individual can be intended to op- 
erate only on the interest of that in- 
dividual and not to defeat the rights 
of those who held, or might claim, 
the land to the prejudice of the indi- 
vidual himself. Russell v. Transyl- 
vania University, 1 Wheat. (U.S.) 432. 
4 L.Ed. 129. 


67. Construction of statutes: 


Conferring, extending, or regulating 
right of appeal see Appeal and Er- 
ror § 81. 


Providing for attachment see Attach- 
ment §§ 12-14, 


Relating to summary proceedings see 
Summary Proceedings [37 Cyc 528]. 


Statutory remedies as exclusive or 
cumulative see Actions §§ 101-109. 


68. Ark.—Coleman y. Bercher, 126 
S.W. 1070, 94 Ark. 345. 


Fla.—Bates v. Lanier, 77 So. 628, 75 
Ela. 79. 


Idaho.—Shields yv. Johnson, 79 P. 
394, 10 Idaho 454. 


orem hen v. Barrett, 49 Ill.App. 


Ind.—State v. Blair, 32 Ind. 313; 
First Nat. Bank v. Stilwell, 98 N.E. 
151, 50 Ind.App. 226. 


Kan.—Collins y. Hayden, 179 P. 308, 
104 Kan. 351. 


La.—Boos v. McClendon, 58 So. 582, 
130 La. 813 [quot Cyc]. 


Md.—Mitchell v. Mitchell, 1 Gill 66. 


Mass.—Moore v. Stoddard, 92 N.E. 
502, 206 Mass. 395. 


Mo.—State ex rel. Smith v. Trimble, 
285 S.W. 729, 315 Mo. 166; McManus 
v.. Park, 229 S.W. 211, 287° Mo, 109; 
Buck v. St. Louis Union Trust Co., 185 
S.W. 208, 267 Mo. 644; Michalski v. 
Grace, 132 S.W..333, 151 Mo.App. 631; 
Heman v. McNamara, 77 Mo.App. 1; 
Kansas City v. Summerwell, 58 Mo. 
App. 246. 


N.H.—Fairbanks v. Antrim, 2 N.H. 
105. 


N.J.—Hoguet v. Wallace, 28 N.J. 
Law 523; Hill v. Hill, 117 A. 256, 93 N. 
J.Eq. 567 [aff 122 A. 818, 95 N.J.Eq. 
233, 29 A.L.R. 1242, and cit Cyc]. 


N.Y.—Peo. v. Thorn, 50 N.E. 947, 156 
N.Y. 286, 42 L.R.A. 368; Martin v. 
Dry Dock, etec., R. Co., 92 N.Y. 70 [aft 
27 Hun 53]; Eagle-Picher Lead Co, v. 
Mansfield Paint Co., 194 N.Y.S. 386, 
201 App.Div. 223; Stehli Silks Corpo- 
ration v. Kleinberg, 192 N.Y.S. 284, 200 
App.Div. 16; People ex rel. Barnes v. 
Warden of Workhouse, 215 N.Y.S. 110, 
127 Misc. 224; Youngman v. New 
York Indemnity Co. of New York, 199 
N.Y.S. 420, 120 Mise. 687; S, L. & Co. 
v. Bock, 194 N.Y.S. 773, 118 Misc. 756; 
Peters v. Sisson, 169 N.Y.S. 940, 102 
Mise. 465 [rev on other grounds 171 
N.Y.S. 62, 183 App.Div. 286, aff 120 
N.E. 873, 224 N.Y. 554, and cit Cyc]. 


N.C.—Baker v. Hare, 136 S.E. 113, 
192 N.C. 788; Murchison Nat. Bank 
v. Evans, 132 S.E. 563, 191 N.C. 535. 
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liabilities other than those designated or fairly with- 


[§ 669] 9. Statutes Relating to Remedies and 
As a general rule, statutes relating 
to remedies and procedure are to be construed lib- 
erally with a view to the effective administration 
and of reducing the labor and ex- 


N.D.—Smith v. Hoff, 127 N.W. 1047, 
29 N.D. 419. 


Ohio.—Wellston Iron Furnace Co. v. 
Rinehart, 140 N.E. 623, 108 OhioSt. 
117; Miami County v. City of Dayton, 
110 N.E. 726, 92 OhioSt. 215; Stark 
County Agr. Soe. v. Walker, 171 N.E. 
422, 34 OhioApp. 558; Rinehart v. 
Wellston Iron Furnace Co., 32 Ohio 
C.A. 476; Trumpler v. Royer, 18 Ohio 
App. 151. 


Pa.—Duggan v. Duggan, 140 A. 342, 
291 Pa. 556; Kaufmann & Baer Co, v. 
Landau, 93 Pa.Super. 457; Kolb v. 
Steckel, 18 Pa.Dist. 99; Wissler v. 
Becker, 2 Pa.Co. 103. 


R.I.—Thrift v. Thrift, 75 A. 484, 30 
R.I. 357, 


Tex.—Rodgers v. Fleming, (Commn. 
App.) 3 S.W.(2d) 77 [rev (Civ.App.) 
295 S.W. 326]; Mauldin Drilling Co. v. 
Weyman, (Civ.App.) 3 S.W.(2d) 585; 
Lewellyn v. Ellis, 115 S.W. 84, 50 Tex. 
Civ.App. 453 [certified questions an- 
Swered 116 S.W. 42, 102 Tex. 297]. 


Va.—Green v. Lum, 137 S.E. 484, 
147 Va. 392. 


W.Va.—State v. Nangle, 95 S.E. 833, 
82 W.Va. 224. 


Wis.—Hall v. Alien, 31 Wis. 691. 


gree Coren v. Fonseca, 6 Man, 


[a] Not construed to favor negli- 
gent party.—The rule of liberal con- 
struction does not mean that proced- 
ural statutes will be construed by the 
courts in a manner so as to favor the 
negligent, and at the same_ time 
penalize, the diligent party. Baker v. 
Hare, 136 S.E. 113, 192, N.C. 788. 


[b] Reasonable constructien.— 
Change of venue statutes should re- 
ceive a reasonable construction to pro- 
mote the ends of justice and carry out 
the purpose of the statute. Geo. 
Gregory Printing Co. v. De Voney, 100 
N.E. 1066, 257 Ill. 399. 


[ec] BRights of suitors not sacrificed 
to technical mistakes or omissions.— 
The primary object of the code is the 
trial of all causes upon their merits, 
and its provisions should be so con- 
strued that the rights of suitors shall 
not be sacrificed to technical mistakes, 
omissions, or inaccuracies. Coleman 
v. Bercher, 126 S.W. 1070, 94 Ark. 345. 


[d] Words interpreted according to 
legal meaning.—When prescribing the 
action of courts, the words used in a 
statute are to be interpreted according 
to their legal meaning and technical 
sense, but when the words used in 
different applications have different 
meanings, the subject matter, the cir- 
cumstances of their use, the require- 
ments of human activity, and the de- 
mands of public welfare may deter- 
mine the sense in which a word is 
used. Moreland v. Vomilas, 144 A. 
652, 127 Me. 493. 


[e] General rule of practice, pre- 
seribed by the code of practice, ap- 
plies to cases which may arise under 
a statute subsequently enacted, unless 
the statute repeals the rule prescribed. 
State v. Judge Second Dist. Ct., 5 La. 
Ann. 518. 

{f] Civil Practice Act will not be 
restricted by forced or narrow con- 
struction based on the language of 

‘former sections which have been total- 
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pense of litigants.®° 


of the legislature.*? 


However, the rule of liberal 
construction does not justify the court in constru- 
ing the language of the statute to mean something 
entirely different from its clear and obvious mean- 
ing,7® nor, by usurping the legislative prerogative, 
to write therein that which is not there by express 
word or implication,?! nor to defeat the intention 
Procedural statutes should be 
given a construction, if possible, which will pre- 
serve the essentials of harmony and consistency in 
the judicial system,7* and the established practice 


STATUTES 


sued.’ 


under a statute should not be changed except by the 


ly superseded by the later legislation. 
Stehli Silks Corporation v. Kleinberg, 
192 N.Y.S. 284, 200 App.Div. 16. 


{g] Practice Act has no application 
to chancery procedure.—No part of 
the Practice Act has reference to the 
mode of procedure in chancery, except 
in so far as the language expressly or 
by clear implication refers to such 
procedure. Fekete v. Fekete, 154 N.E. 
209, 323 Ili. 468. 


{h] Code of criminal procedure (1) 
is not a penal statute (see supra § 658 
note 9 [c] (10)), (2) and is to be in- 
terpreted liberally (Peo. v. Adler, 35 
N.E. 644, 140 N.Y. 331; People v. 
Bailey, 171 N.Y.S. 394, 103 Misc. 366, 
36 N.Y.Cr. 376), (3) in view of the 
existing practice (People v. Farini, 
146 N.BE. 645, 239 N.Y. 411), (4) in 
order to systematize and coérdinate 
the practice in criminal actions (Peo- 
ple v. Bailey, supra). (5) In order 
to effect a change in practice that has 
been general since the adoption of the 
code and allowed before that time, 
the intention of the legislature should 
be expressed in clear and unmistaka- 
ble terms.. People v. Farini, supra. 


{iJ In all special statutory pro- 
ceedings, the procedure prescribed by 
the statute must be followed, but, 
when not inconsistent with the pro- 
cedure so prescribed, the civil code 
may be followed. Southern Ry. Co. 
of Indiana v. Town of French Lick, 
100 N.E. 762, 52 Ind.App. 447. 


{i] Statute applicable to courts 
created after enactment.—A statutory 
provision that no judgment shall be 
reversed in the supreme court for 
mere error in form has been held to 
be sufficiently broad in its scope and 
elastic in its terms to include any 
courts thereafter to be created and 
given part of the functions which 
were exercised by the supreme court 

“when the enactment went into op- 


eration. Coats v. Barrett, 49 I1l.App. 
275. 
{k] Where defense is regulated by 


statute, the statutory requirements 
should be substantially followed in 
making the essential proofs. Kimbro 
v. Bradshaw, 65 So. 868, 68 Fla. 12. 


{1] Rule stated in text has been 
applied to statutes: (1) Allowing the 
court to extend the time within which 
a statement of the case may be pre- 
pared and settled. Smith v. Hoff, 127 
N.W. 1047, 20 N.D. 419. (2) Author- 
izing the amendment of defective 
bonds or recognizances. Lewellyn vy. 
Ellis, 115 S.W. 84, 50 Tex.Civ.App. 453 
[certified questions answered 116 S.W. 
42, 102 Tex. 297]. (3) Authorizing 
the issuance of injunctions, especially 
temporary injunctions to hold prop- 
erty in statu quo pending the litiga- 
tion. Shields v. Johnson, 79 P. 394, 10 
Idaho 454. (4) Authorizing the tak- 
ing of depositions of absent witnesses 
in furtherance of justice. Moore v. 
pa ihe 3 92 N.E. 502, 206 Mass. 395. 


take proof of the execution and valid- 
ity of a lost will. Hall v. Allen, 81 
Wis. 691. (6) Providing for amend- 
ments to bills of exceptions. Trump- 
ler v. Royer, 18 OhioApp. 151. (7) 
Providing for opening or vacating de- 
fault judgments. First Nat. Bank v. 
Stilwell, 98 N.E. 151, 50 Ind.App. 226. 
(8) Relating to signing bill of excep- 
tions by bystanders. Buck v. St. 
Louis Union Trust Co., 185 S.W. 208, 
267 Mo. 644. (9) Relating to trials 
by referees. Murchison Nat. Bank 
v.\Eivans, 132 S.E. 563, 191 N.C. 535. 
(10) Also to statutes of amendment. 
Kaufmann & Baer Co. v. Landau, 93 
Pa.Super. 457. (11) Statutes of 
amendment and jeofailes. State ex 
rel. Smith v. Trimble, 285 S.W. 729, 
315 Mo. 166. 


fm] In California (1) the court is 
required to construe the provisions of 
the code liberally with a view to effect 
its objects and promote justice (Himo- 
vitz v. Justice’s Court of Sixth Tp., 
Kern County, 246 P. 82, 77 Cal.App. 
95 [reh den and op mod 263 P. 384]), 
(2) and a statute authorizing amend- 
ments, time extensions, and relief 
from proceedings taken through mis- 
take or inadvertence will be liberally 
construed (Woods vy. Berry, (App.) 296 
P. 332); (8) but where a statutory 
remedy or proceeding is specially pro- 
vided, it cannot be enlarged by con- 
struction, nor made available or valid 
except by strictly following the di- 
rections of the act (Lustig v. Superior 
Court of State of California, within 
and for Los Angeles County, 250 P. 
702, 79 Cal.App. 629). 


[n] In Kentucky (1) a statute pre- 
scribing a rule of practice should be 
liberally construed to carry out the 
legislative purpose (EH. W. Ross Co., 
v. Akers, 233 S.W. 786, 192 Ky. 389), 
(2) and this is especially enjoined by 
the civil code which provides that the 
rule that statutes in derogation of the 
common law are to be strictly con- 
strued shall not apply to the code 
(BH. W. Ross Co. v. Akers, supra), 
(3) and statutes will never be con- 
strued so as necessarily to increase 
litigation or costs to litigants, in the 
absence of explicit language so re- 
quiring (Collins v. Adams, 268 S.W. 
828, 207 Ky. 42). 


[o] Civil Practice Act of New York 
is within this rule. Eagle-Picher 
Lead Co. v. Mansfield Paint Co., 194 
N.Y.S. 386, 201 App.Div. 223; Young- 
man v. New York Indemnity Co. of 
New York, 199 N.Y.S. 420, 120 Misc. 
687; S. L. & Co. v. Bock, 194 N.Y.S. 
773, 118 Mise. 756. 


69. S. L. & Co. v. Bock, supra. 


_70. Youngman v. New York Indem- 
nity Co. of New York, 199 N.Y.S. 420, 
120 Mise. 687. 


71. Stark County Agr. Soc. vy. 
eee 171 N.E, 422, 34 OhioApp. 
8. 


72. Cornman v. Hagginbotham, 76 


Empowering the circuit court tol A, 721, 227 Pa. 549. 


clearly expressed will of the lawmakers,’* nor should 
they be construed to take away a long-established 
and frequently used remedy unless they contain a 
clear and direct expression of an intention to do so."° 
But statutes which take away, change, or diminish 
fundamental rights,*® statutory remedies for rights 
unknown to the common law,’? and statutes which 
provide new and extraordinary remedies,’* must be 
construed strictly, both as to the cases embraced 
within their terms and as to the methods to be pur- 


[a] Where general law is enacted 
to secure uniform procedure and to 
displace local legislation, courts 
should not be over astute to defeat 
the purpose. Cornman v. Haggin- 
botham, 76 A. 721, 227 Pa. 549. 


73. Federal Credit Co. v. Zepernick 
Grocery Co., 120 So. 173, 153 Miss. 489. 


74, Henavie v. New York Cent., 
éte:, R. ‘Co., 48 N.E 525, 154° N.Y. 278, 
282; Giesy v. Marion County, 178 P. 
598, 91 Or. 450. 


“When a statute relating to proce- 
dure is satisfied by a construction 
which, when based on the ordinary 
signification of language, accords with 
the established practice, it should not 
be so construed as to disrupt that 
practice, when, in order to do so, a 
strange and unusual, although, per- 
haps, a permissible, meaning must be 
given to the words used.” Henavie v. 
New York Cent., etc., R. Co., supra. 


75. Lobbett v. Galpin, 239 N.Y.S. 
76, 228 App.Div. 65. 


76. Kreutner v. State, 80 So. 125, 
202 Ala. 287; Crowder v. Fletcher, 80 
Ala. 2195>, Hill. v., Hill; 117) Ac: 2565-93 
N.J.Eg. 567 [aff 122 A. 818, 95 N.J.Eq. 
233, 29 A.U.R. 1242]; Jamieson v. 
Moore, 30 Man. 125; Shipman v. Im- 
pert Canadian Trust Co., 27 Man. 

Construction of statutes of limita- 
tions see Limitations of Actions §§ 


77. Crowder v. Fletcher, 80 Ala. 
219; The Hamburg, 2 Iowa 460; Peo- 
ple v. Bailey, 171 N.Y.S. 394, 103 Misc. 
366, 36 N.Y.Cr. 376. 


78. Campbellsville Lumber Co. v. 
Hubbert, 50 C.C.A. 435, 112 F. 718 [aff 
24 S.Ct. 28, 191 U.S. 70, 48 L.Ed. 101]; 
Comesky v. Suffern, 72 N.E. 320, 179 


N.Y. 393; People v. Ryder, 26 N.E. 
1040, 124 N.Y. 500, 20 N.Y.Civ.Proc. 
172; Palmer vy. Adams, 22 How.Pr. 


(N.Y.) 375; Fisher v. Kreebel, 1 Leg. 
Chron, (Pa.) 113; Com. v. School Di- 
rectors, 4 L.T.N.S. (Pa.) 6; Woodward 
v. Alston, 12 Heisk. (Tenn.) 581. 


79. Ala.—Crowder vy. Fletcher, 80 
Ala. 219, 


N.J.—Hill v. Hill, 117 A. 256, 93 N. 
J.Eq. 567 [aff 122 A, 818, 95 N.J.Eq. 
233, 29 A.L.R. 1242), 


N.Y.—People vy. Bailey, 171 N.Y.S. 
394, 103 Misc. 366, 36 N.Y.Cr. 376, 


Pa.—In re Norwegian St., 81 Pa. 
349; Western Electric Co. v. Gold- 
stein, 23 Pa.Dist. 725. 


Can.—Lamontagne vy. Quebec R., 
etc., Co. 50 Can.S.C. 423 [rev 23 
Que.K.B, 212]. 


[a]. Statute providing for arbitra- 
tion of every dispute arising out of 
the affairs of an association does not 
prohibit the trial by the regular 
courts of a common-law dispute be- 
tween the parties. MacDonald-Bu- 
chanan v, Vernon Fruit Union, 36 B. 


—_ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


.104, 


‘Hellmich v. Hellman, 


§ 670] 


[§ 670] 10. Revenue Laws. As a general rule’? 
revenue laws, such as laws imposing taxes and li- 
censes,*? are neither remedial laws, nor laws found- 
ed upon any permanent. public policy;82 but, on 
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the contrary, operate to impose burdens upon the 


C. 307, [1926] 1 Dom.L.R. 748, 1 West. 
Wkly. 413. 


80. Remedial character of statutes 
designed to prevent fraud upon rev- 
enue see infra text and notes 14-18. 


Construction: 

Against double taxation see Taxation 
[3%Cyet55). 

Internal revenue statutes see Internal 
Revenue §§ 13-39. 


Statutes authorizing municipality to 
levy tax see Municipal Corporations 
§§ 4278, 4279. 

Statutes relating to customs duties 
see Customs Duties §§ 16-24. 


81. Alyea-Nichols Co. v. U. S., 12 
F.(2d) 998 [rev on other grounds 21 F. 
(2d) 501]; State v. Wheeler, 44 P. 430, 
23 Nev. 143; Cache County v. Jensen, 
61 PP. 303,. 21, Utah” 207; Brown  v. 
Com., 36 S.H. 485, 98 Va. 366. 


Licenses generally see Licenses 37 
C.J. p 162. 


Taxation generally see Taxation [37 
Cyc 672]. 


$2. Alyea-Nichols Co. v. U. S., 12 
F.(2d) 998 [rev on other grounds 21 
F.(2d) 501]; Rice v. U. S.,-4 C.C.A. 
53 F. 910]; U. S. v. Wiggles- 
worth, 28 F.Cas.No. 16,690, 2 Story 
369; Mystyle Hosiery Shops v. Har- 
rison, (Ga.) 155 S.E. 765; Froehlich v. 
Collector, 18 Philippine 461. 


83. Alyea-Nichols Co. v. U. S., 12 
F.(2d) 998 [rev on other grounds 21 
F.(2d) 501]; Rice v. U..S., 4 C.C.A. 
104, 53 F. 910; Wilby v. State, 47 So. 
465, 93 Miss. 767, 23 L.R.A.N.S. 677. 


84 In re Potter’s Estate, 204 P. 
826, 188 Cal. 55; Crescent Mfg. Co. v. 
Tax Commission, 124 S.E. 761, 129 S. 
C. 480; Millers’ Mut. Fire Ins. Co. v. 
Chey ot Austin, (Tex.Civ.App.) 210 S. 

= 5. 


faj If legislative intent is ap- 
parent from an examination and con- 
sideration of the statute as a whole, 
the rule of strict construction in favor 
of the taxpayer has no application. 
Crescent Mfg. Co. v. Tax Commission, 
124 S.E. 761, 129 S.C. 480. 


[b] Only when some ambiguity 
exists or doubt arises from the lan- 
guage used, as to the meaning intend- 
ed, is the rule of strict? construction 
to be applied. In re Potter’s Estate, 
204 P. 826, 188 Cal. 55. 


[c] Where statute points out the 
subjects to be taxed, and indicates the 
time, circumstances, and manner of 
assessment, there is no reason for 
peculiar and rigid rules. Millers’ Mut. 
Fire Ins. Co. v. City of Austin, (Tex. 
Civ.App.) 210 S.W. 825. 


85. U.S.—Crooks v. Harrelson, 51 
S.Ct. 49, 282 U.S. 55, 75 L.Ed. 156 [aff 
35 F.(2d) 416, 28 F.(2d) 510]; Amer- 
ican Net, etc., Co. v. Worthington, 12 
S.Ct. 55, 141 U.S. 468, 35 L.Ed. 821; 
Hartranft v. Wiegmann, 7 S.Ct. 1240, 
121 U.S. 609, 30 L.Ed. 1012; U. S. 
v. Isham, 17 Wall. 496, 21 L.Ed. 728; 
Fisher v. Brucker, 41 F.(2d) 1774; 
18 F.(2d) 239, 
244 [aff 48 S.Ct. 244, 276 U.S. 233, 72 
L.Wd. 544,56 ‘A.L.R.. 379]; ~Alyea- 
Nichols Co. v. U. S., 12 F.(2d) 998 
[rev 21 F.(2d) 501]; Rockefeller v. 
O’Brien, 224 F. 541 [aff 152 C.C.A. 169, 
239 F. 127]; Lynch v. San Francisco 
Union Trust Co., 90 C.C.A. 147, 164 F. 
161 [cert den 29 S.Ct. 702, 214 U.S. 528, 
53 L.Ed. 1067]; Rice v. U. S., 4 C.C.A. 


104, 53 F. 910; In re Gribbon, 53 F. 78 
[aff 5 C.C.A. 287, 55 F. 874]; Powers 
Vv. Barney, 19\-H.Cas.No.: -11,361, <5 
Blatchf. 202. But see John J. Sesnon 
Conv. UnsS:5 105, C:C Ae 11d P82 7157.3 
[cert den 31 S.Ct. 714, 220 U.S. 609, 55 
L.Ed, 608] (holding that revenue stat- 
utes will be construed liberally to 
carry out the purposes of their enact- 
ment). 


Ala.—State v. Seals Piano Co., 95 So. 
451, 209 Ala. 98; State v. Roden Coal 
Co., 73 So. 5, 197 Ala. 407; Jefferson 
County v. Smith, 125 So. 401, 23 Ala. 
App. 421; State v. New Florence Op- 
veatlng Co., 95 So. 913, 19 Ala.App. 


Alaska.—tTerritory v. Alaska Pac. 
Fisheries, 5 Alaska 325. 


Cal.—Uhl v. Badaracco, 248 P. 917, 
199 Cal. 270; Riley v. Havens, 225 P. 
275, 193 Cal. 432; In re Potter’s Es- 
tate, 204 P. 826, 188 Cal. 55. But see 
Southern California Telephone Co. v. 
Los Angeles County, 298 P. 9 [foll 298 
P. 13, 14] (holding that gross receipts 
tax should be liberally construed); 
In re Parrott’s Estate, 248 P. 248, 199 
Cal. 107 (holding that statutory provi- 
sions that interpretation must be rea- 
sonable and that statutes must be 
liberally construed with a view to ef- 
fect their objects and to promote jus- 
tice are generally applicable to rev- 
eat) statutes and must be given ef- 

ect). 


- Del.—McComb v. Dutton, 122 A. 81, 
32 Del. 255. 


D.C.—Rudolph v. Potomac Electric 
Power Co., 24 F.(2d) 882, 58 App.D.C. 
54, 57 A.L.R. 865 [cert den 49 S.Ct. 
185, 278 U.S... 656, 73 L.Ed. 565]. But 
see District of Columbia v. Fickling, 
33 App.D.C. 371 (holding that revenue 
acts will be liberally construed to ef- 
atay a! the intention of the legisla- 
ture). 


Fla.—Atlantic Coast Line R. Co. v. 
Amos, 115 So. 315, 94 Fla. 588. 


Ga.—Mystyle Hosiery Shops v. 
Harrison, 155 S.E. 765, 171 Ga. 430. 


Hawaii.—Apokaa Sugar Co. v. Wil- 
deer, 21 Hawaii 571. 


Ill.—Peo. v. Central Illinois Public 
Service Co., 159 N.E. 797, 328 Ill. 440; 
Peo. v. Chicago & E. I. Ry. Co., 145 
N.E. 722, 314 I1l..596; Peo. v« Noyes, 
129 N.E. 151, 295 Ill. 355. 


Ind.—State v. American Ins. Co., 
137 N.E. 338, 79 Ind.App. 88. 


Towa.—Frankel v. Blank, 213 N.W. 
597, 205 Iowa 1; National Loan, etc., 
Co. v. Linn County, 115 N.W. 480, 138 
Iowa 11. 


Ky.—Life & Casualty Ins. Co. of 
Tennessee v. Coleman, 25 S.W.(2d) 
748, 233 Ky. 350. 


Mass.—Hamilton Mfg. Co. v. City of 
Lowell, 175 N.E. 738; Hayes v. Com- 
missioner of Corporations and Taxa- 
tion, 158 N.E. 539, 261 Mass. 134; 
Moulton v. Long, 137 N.E. 297, 243 
Mass. 129; Eaton, Crane, Pike & Co. 
v. Commonwealth, 130 N.E. 99, 237 
Mass. 523; Hill v. Treasurer and Re- 
ceiver General, 118 N.E. 891, 229 
Mass. 474, L.R.A.1918D 337; Tyler v. 
Treasurer and Receiver General, 115 
N.E. 300, 226 Mass. 306, L.R.A.1917D 
633. 

Miss.—McKenzie v. Adams-Banks 


Lumber Co., 128 So. 334, 157 Miss. 
482; Miller v. Illinois Cent. R. Co., 
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public, or to restrict them in the enjoyment of their 
property and the pursuit of their oceupations,** 
and, when they are ambiguous or doubtful,®* will 
be construed strictly*® in favor of the taxpayer 


111 So. 558, 146 Miss. 422; Cuevas 
v. Cuevas, 110 So. 865, 145 Miss. 456. 


Mo.—State ex rel. Ford Motor Co. 
v. Gehner, 27 S.W.(2d) 1; State ex 
rel. Union Electric Light & Power Co. 
v. Baker, 293 S.W. 399, 316 Mo. 853; 
State ex rel. Missouri Ins. Co. v. 
Gehner, 280 S.W. 421; State ex rel. 
American Nat. Assur. Co. v. Gehner; 
280 S.W, 421; State ex rel. Interna- 
tional Life Ins. Co. v. Gehner, 280 
S.W. 421; State ex rel. Missouri State 
Life Ins. Co. v. Gehner, 280 S.W. 421; 
State ex rel. Indemnity Co. of Amer- 
ica v. Gehner, 280 S.W. 421; State ex 
rel. Central States Life Ins. Co. v. 
Gehner, 280 S.W. 420; State ex rel. 
American Citizens’ Ins. Co. v. Gehner, 
280 S.W. 420; State ex rel. American 
Automobile Ins. Co. v. Gehner, 280 
S.W. 420; State ex rel. American 
Central Ins. Co. v. Gehner, 280 S.W. 
416, 315 Mo. 1126; State ex rel. Comp- 
ton v. Buder, 271 S.W. 770, 307 Mo. 
253; In re Clark’s Hstate, 194-S.W. 
54, 270 Mo. 351. 


Neb.—Peterson v. Brunzell, 170 $f. 
W. 905, 103 Neb. 250. 


Nev.—State v. Wheeler, 44 P. 430, 
23 Nev. 143. 


N.Y.—Rochester v. Fourteenth 
Ward Co-Operative Bldg. Lot Assoce., 
75 N.B. 692, 183 N.Y. 23; Westfall 
v. Preston, 49 N.Y. 349; People ex rel. 
Seligman v. Gilchrist, 213 N.Y.S: 181, 
215 App.Diyv. 166; Flavin v. Partello, 
229 N.Y.S. 578, 1382 Misc. 325; In re 
Austin’s Estate, 180 N.Y.S. 502, 109 
Misc. 584; In re Kean, 177 N.Y.S. 789, 
108 Misc. 538; People ex rel. Stebbins 
v. Purdy, 125 N.Y.S. 986, 69 Misc. 367: 
[rev on other grounds 129 N.Y.S. 273, 
144 App.Div. 361 (aff 96 N.E. 1127, 
203 N.Y. 555)]. 


_Ohio.—Susan v. Haserodt, 25 Ohio 
Cir-CUuN.S. °221,- 34 OhioGir:Ct! £83: 
In re Lackman, 26 OhioN.P.N.S. 387. 


Pa.—League v. Ransley, 17 Pa.Dist. 
599,35 Pa.Co, 273; Com,..v. Prank, 2 
Chest.Co, 243; Eastburn’s Appeal, 2 
Chest.Co, 241. 


Tenn.—Bogegs v. Crenshaw, 7 S.W. 
(2d) 994,157 Tenn. 261; State v. Dixie 
peace Co., 278 S.W. 59, 152 Tenn, 


Tex.—Western Public Service Co. 
¥. Meharg, 292 S.W. 168, 116 Tex. 193 
[den.reh (Civ.App.) 288 S.W. 141]. 


Utah.—In re Osgood’s Estate, 173 
P, 152, 52 Utah 185, L.R.A.1918E 697. 


Wash.—Union Trust Co. of Spokane 
ae Bponane County, 259 P. 9, 145 Wash. 


W.Va.—Vinson v. Wayne County 
Court, 119 S.E. 808, 94 W.Va. 591; 
Fairmont Wall Plaster Co. v. Nuzum, 
102 S.E. 494, 85 W.Va. 667. 


Wis.—-Dean v. Charlton, 27 Wis. 522. 


Eng.—Cox v. Rabbits, 3 App.Cas. 
473; Aiton v. Stephen, 1 App.Cas. 456; 
Partington v. Atty.-Gen., L.R. 4 H.L. 
100; Kingston-upon-Hull Dock Co. v. 
La Marche, 8 B.&C. 42, 15 E.C.L. 30, 
108 Reprint 958; Mersey Docks, etc., 
Bd. v. Lucas, 46 J.P. 388. 


N.B.—Receiver v. Buttimer, 39 N.B. 
312. 


Que.—Rex v. Banque D’Hochelauo, 
oe Que.K.B. 138, [1926] 3 Dom.L.R. 


Sask.—Harris Co., Ltd. v. Rur. Mun, 
Bjorkdale, [1929] 2 Dom.L.R. 507. 
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and against the taxing power.*® However, the rule | of strict construction should be applied with due 


. Newfoundl.— Re Pincello, 7 New- 
foundl. 472; Pinsent vy. Prowse, 6 
Newfoundl. 342. 


[a] Rule means (1) that a tax not 
imposed by the legislature cannot be 
imposed through construction. Penn 
Mut. Life Ins. Co. v. Lederer, 247. F. 
559 [rev on other grounds 258 F. 81, 
169 C.C.A. 167, cert gr 40 S.Ct. 14, 250 
U.S. 656, 68 L.Ed. 1192, and aff 40 
S.Ct. 397, 252 U.S. 523, 64 L.Ed. 698]. 
(2) And when the intent to tax is in- 
dicated, the statute is to be given that 
construction which is given to remedi- 
al statutes. Penn Mutual Life Ins, 
Co. v. Lederer, supra. Construction of 
remedial statutes see supra § 657. 


[b] Rule will not be extended be- 
yond its rightful concept so as to pro- 
duce discriminatory taxation. West- 
ern Public Service Co. v. Meharg, 292 
S.W. 168, 116 Tex. 193 [den reh (Civ. 
App.) 288 S.W, 141]. 


{[c] No adjustment to conditions 
not foreseen.—A tax law must be tak- 
en as it is, without attempting ad- 
justment to conditions which may not 
have been foreseen. People. ex rel. 
Terminals & Transportation Corpo- 
ration of America v. State Tax Com- 
mission, 173 N.E. 562, 254 N.Y. 401. 


‘{d] Simple method of calculation 
is preferred in construing a revenue 
statute. Fowler v. U. S., 11 F.(2d) 
895 [aff 16 F.(2d) 925]. 


fe] Previous decisions must be 
followed, especially in a fiscal mat- 
ter, where consistency and certainty 
are of universal importance. Inland 
euue Com’rs v. Harrison, L.R. 7 


86. U.S.—Bowers v. New York & 
Albany Lighterage Co., 47 S.Ct. 389, 
273) U9. 346, Tl sl Mid. 67.6 > fatt 10 
F.(2d) 1017]; Hecht v. Malley, 44 
S.Ct. 462, 265 'U.S, 144, 68 L.Hd. 949 
{aff in part and rev in part 281 F. 363, 
rev 276 F. 830]; Gould v. Gould, 38 
S.Ct. 53, 245 U.S. 151, 62 L.Ed. 211 
faff 152 N.Y.S. 1114, 168 App.Div. 
900]; Willingham Loan & Trust Co. 
v. Commissioner of Internal Revenue, 
36 F.(2d) 49 [rev on other grounds 51 
S.Ct. 185, 282 U.S. 437, 75 L.Ed. 448]; 
Off v. U. S., 35 F.(2d) 222; Spear & 
Co. v. Heiner, 34 F.(2d) 795; Cutcheon 
v. Rafferty, 34 F.(2d) 708; Hartford- 
Connecticut Trust Co. v. Eaton, 34 F. 
(2d) 128 [rev 27 F.(2d) 530]; Chess 
& Wymond Co. v. Lucas, 33 F.(2d) 
193; U.S. v. Burden, Smith & Co., 33 
F.(2d) 229 [aff 32 F.(2d) 830]; Coch- 
rane v. Bankers’ Life Co., 30 F.(2d) 
918; McLarry v. Commissioner of In- 
ternal Revenue, 30 F.(2d) 789; Blair 
. v. W. G. Ragley Lumber Co., 30 F.(2da) 
683; U. S. v. Broadmoor Hotel Co., 
30 F.(2d) 440; Rodenbough v. 'U. S., 
25 F.(2d) 13, 57 A.L.R. 1091 [rev—21 
F.(2d) 781]; Elmer Candy Co. v. 
Fauntleroy, (24 F.(2d) 95 [rev 19 
¥F.(2d), 664, and rev 49 S.Ct. 177, 278 
U.S. 664, 73 L.Ed. 570]; U.S. v. Car- 
roll Chain Co., 8 F.(2d) 529; Eber- 
sole v. McGrath, 271 F. 995 [appeal 
dism 272 F. 1022]; Haiku Sugar Co. v. 
Johnstone, 249 F, 108, 161 C.C.A. 155]; 
U. 8S. v. Wigglesworth, 28 KF.Cas.No, 
16,690, 2 Story 369. 


Ala.—Yarbrough Bros. 
Co. v. Phillips, 96 So. 414, 209 Ala. 
341; State v. Seals Piano Co., 95 So. 
451, 209 Ala. 98; State v. Roden Coal 
Co., 73 So, 5, 197 Ala. 407; Jefferson 
County v. Smith, 125 So. 401, 23 Ala. 
App. 421; State v. H. G. Fain Service 
Station, 124 So. 119, 23 Ala.App. 239 
{cert den 124 So. 121, 220 Ala, 55]; 
State v. New Florence Operating Co., 
95 So. 918, 19 Ala.App. 194, 


Hardware 


Alaska.—Territory v. Alaska Pac. 
Fisheries, 5 Alaska 325. 


Cal.—Whitmore v. Brown, 279 P. 
447, 207 Cal. 473; Uhl v. Badaracco, 
248 P. 917, 199 Cal. -270; Riley v. 


Havens, 225 P, 275, 193 Cal. 432; In 
re Potter’s Hstate, 204 P. 826, 188 Cal. 
55. 


D.C.—Rudolph v. Potomac Electric 
Power Co., 58 App.D.C. 54, 24 F.(2d) 
882, 57 A.L.R. 865 [cert den 49 S.Ct. 
185, 278 U.S. 656, 73 L.Hd. 565]. 


Fla.—Atlantic Coast Line R. Co. v. 
Amos, 115 So. 315, 94 Fla. 588. se 


Ga.—MclIntyre v. Harrison, 157 S.B. 
499, 172 Ga. 65; Mystyle Hosiery 
Shops v. Harrison, 155 S.H. 765, 171 
Ga. 430; Case-Fowler Lumber Co. v. 
Winslett, 149 S.E. 211, 168 Ga. 808. 


Ind.—State v. Continental Ins. Co. 
of New York, 116 N.E. 929, 67 Ind, 
App. 536. 


Mass.—Coolidge v. Commissioner of 
Corporations and Taxation, 167 N-E. 
757; Cabot v. Commissioner of Cor- 
porations and Taxation, 166 N.E. 852, 
267 Mass. 338, 64 A.L.R. 1277; Union 
St. Ry. v. City of New Bedford, 149 
N.E. 46, 253 Mass. 314; Bingham v. 
Long, 144 N.E. 77, 249 Mass. 79, 33 
A.L.R. 809; Eaton, Crane & Pike Co. 
v. Commonwealth, 130 N.E. 99, 237 


Mass. 523; Martin L. Hall Co. v. 
Commonwealth, 102 N.E. 364, 215 
Mass. 326. 


Miss.—L. H. Conard Furniture Co. 
v. Mississippi State Tax Commission, 
138 So. 652; McKenzie v. Adams- 
Banks Lumber Co., 128 So. 334, 157 
Miss. 482; Pan-American Petroleum 
Corporation v. Miller, 122 So. 393, 154 
Miss. 565; State v. Union Tank Car 
Co., 119 So. 310, 151 Miss. 797; Board 
of Levee Com’rs for Yazoo Mississippi 
Delta v. Howze Mercantile Co., 116 So. 
92, 149 Miss. 843; Middleton v. Lin- 
coln County, 84 So. 907, 122 Miss. 673. 


Mo.—State ex rel. Ford Motor Co. 
v. Gehner, 27 S.W.(2d) 1, 325 Mo. 24; 
State ex rel. National Life Ins. Co. 
of Montpelier, Vt., v. Hyde, 241 S.W. 
396, 292 Mo. 342. 


N.Y.—In re Gates’ Estate, 153 N.E. 
45, 243. N.Y. 193; Peo. ex rel. New 
York Mail & Newspaper Transp. Co. 
v. Gaus, 91 N.H. 634, 198 N.Y. 250: 
Peo. v. Williams, 91 N.E. 638, 198 N.Y. 
238, 139 Am.S.R. 809; Rochester v. 
Fourteenth Ward Co-operative Bldg. 
Lot Association, 75 N.E. 692, 183 N.Y. 
23; James Howden & Co. of America 
vy. America Condenser & Engineering 
Corporation, 185 N.Y.S. 159, 194 App. 
Div. 164 [appeal gr 186 N.Y.S. 308, 195 
App.Div. 882, and aff 132 N.E. 915, 
231 N.Y. 627; Travis v. American 
Cities Co., 182 N.Y.S. 394, 192 App.Div. 
16 [aff 135 N.E. 896, 233 N.Y. 510]; 
Peo. ex rel. National Park Bank v. 
Metz, 126 N.Y.S. 986, 141 App.Div. 
600; In re Reid’s Estate, 236 N.Y.S. 
21, 184 Misc. 232; In re Austin’s Es- 
tate, 180 N.Y.S. 502, 109 Misc. 584; 
In re Kean, 177 N.Y.S. 789, 108 Misc. 
538; In re Hodges’ Estate, 148 N.Y.S. 
424, 86 Misc. 367 [aff 152 N.Y.S. 1117, 
168 App.Div. 9138, aff 109 N.E. 559, 215 
N.Y. 447]. 


Ohio.—In re Lackham, 26 OhioN.P. 
N.S. 387, 


Okl.—Adams v. Board of Com’rs of 
Garvin County, 130 P. 148, 35 Okl. 
440; McGannon v. State, 124 P. 1063, 
33 Okl. 145, Ann.Cas.1914B 620. 


Pa.—Commonwealth vy. Philadelphia 
Rapid Transit Co., 184 A. 455, 287 Pa. 
190; League v. Ransley, 17 Pa.Dist. 
599, 35 Pa.Co. 273. 


Philippine.—Froehlich v. Collector, 
18 Philippine 461. 


S.c.—Paris Mountain Water Co. 
v. Woodside, 131 S.E. 37, 133 S.C. 383. 


Tenn.—Boggs v. Crenshaw, 7 S.W. 
(2a) 994, 157 Tenn. 261; Britt v. Cook, 
6 S.W.(2d) 322, 157 Tenn. 54; State 
v. Dixie Finance Co., 278 S.W. 59, 152 
Tenn. 306; State v..Louisville & N. 
R. Co., 201 S.W. 738, 139 Tenn. 406. 


Tex.—Western Public Service Co. v. 
Meharg, 292 S.W. 168, 116 Tex. 193 
Fden reh (Civ.App.) 288 S.W. 141]; 
Yellow Cab Co. v. Pengilly, (Civ.App.) 
11 S.W.(2d) 560; Underwood v. Child- 
ress Independent School Dist., (Civ. 
App.) 149 S.W. 773. 


Utah.—Los Angeles & S. L. R. 
v. Richards, 172 P. 474, 52 Utah 1. 


Va.—Commonwealth v. P. Lorillard 
Co., 118 S.E. 328, 1386 Va. 258; Sussex 
County v. Jarrett, 106 S.E. 384, 627, 
129 Va. 672; Commonwealth v. Hutz- 
ler, 97 S.E. 775, 124 Va. 138. 


[a] Rule means (1) that if there 
are two or more reasonable meanings 
for the statute, rendering it uncer- 
tain, the one which does not impose 
the burden on the taxpayer should be 
adopted; but if the one sustaining 
the tax is more reasonable, it should 
be accepted. Abbot v. City of Mil- 
waukee, 134 N.W. 137, 148 Wis. 26. 


[b] Revenue statutes creating for- 
feitures or authorizing sales of prop-. 
erty (1) for nonpayment of taxes, 
must be strictly construed in favor of 
the citizen (Augusta Commercial 
Bank v. Sandford, 103 F. 98), (2) and, 
provisions allowing redemption from 
such sales being remedial (Ft. Lee & 
Manhattan Realty Corporation v. Har- 
rington Co.,-133 A. 421, 102 N.J.Law 
541 [aff 135 A. 917, 103 N.J.Law 488]), 
(3) should be liberally construed in 
his favor (Parker v. Overman, 18 
How. (U.S.) 137, 15 L.Ed. 318; Me- 
Clung v. Ross, 5 Wheat. (U.S.) 116, 
5 L.Ed. 46; Williams v. Peyton, 4 
Wheat. (U.S.) 77, 4 Ld. 518; 7 Ft: 
Lee & Manhattan Realty Corporation 
v. Harrington Co., supra; Mosser v. 
Moore, 49 S.E. 537, 56 W.Va. 478). 
Redemption from tax sales generally 
see Taxation [37 Cye 1381 et seq]. 


[c] If two sections of revenue 
statute are inconsistent, the taxpayer 
must be given the benefit of the sec- 
tion most favorable to him. Peo. ex 
rel, Fifth Avenue Bldg. Co. v. Wil- 
liams, 91 N.E. 638, 198 N.Y. 238, 139 
Am.S.R. 809. 


[d] It is not enough to show that 
absence of tax works injustice in or- 
der to justify the imposition of a tax. 
Commonwealth v. Philadelphia Rapid 
Transit Co., 134 A. 455, 287 Pa. 190; 
rapes Appeal, 116 A. 222, 272 Pa. 


[e] Government can take nothing 
by way of tax except what is clearly 
authorized by the words of the stat- 
ute. In re Gates’ Estate, 158 N.E. 45, 
243 N.Y. 193; Peo. ex rel. New York 
Mail & Newspaper Transp. Co. v. 
Gaus, 91 N.E. 634, 198 N.Y. 250; Peo. 
ex rel. Fifth Avenue Bldg. Co. v. Wil- 
liams, 91 N.B. 638, 198 N.Y. 238, 1389 
Am.S.R. 809; Peo. ex rel. Stebbins v. 
Purdy, 125 N.Y.S. 986, 69 Misc. 367 
[rev 129 N.Y.S, 278, 144 Anp.Div. 361, 
aff 96 N.E. 1127, 203 N.Y: 5551]. 


[f] Before property can be taken 
and sold in satisfaction of a tax where 
the law prescribes a certain method 
to be adopted to subject the property 
to taxation, that method must be sub- 
stantially complied with. Peo. v. Chi- 
cago & I. M. Ry. Co., 103 N.E. 621, 260 
Ill. 624; Peo. ex rel. National Park 


Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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regard to the intention ‘of the legislature as ex- 
pressed in the statute,87 and it has been held that 
revenue statutes should be reasonably construed’8 
with a view to carrying out their purposes and in- 
It has also been stated that revenue stat- 
utes should be construed strictly, in so far as they 


tent.®® 


may operate to deprive the citizen 


Bank v. Metz, 126 N.Y.S. 986, 141 App. 
Div. 600.. , 


[g]_ All doubts (1) as to the con- 
struction of revenue statutes must be 
resolved in favor of the taxpayer and 
against the taxing power. U. S. v. 
Merriam, 44 S.Ct. 69, 263 U.S. 179, 68 
L.Ed. 240, 29 A.L.R. 1547 [aff 282 F. 
851]; Gould v. Gould, 38 S.Ct. 53, 245 
U.S. 151, 62 L.Ed. 211 [aff 152 N.Y.S. 


1114, 168 App.Div. 900]; Fisher v. 
Brucker, 41 F.(2d) 774; Penney & 
Long vy. Commissioner of Internal 


Revenue, 39 F.(2d) 849; Pennsylvania 
Chocolate Co. v. Lewellyn, 27 F.(2d) 
762; Robert P. Hyams Coal Co. v. 
U.S., 26 F.(2d) 805; Old Colony Trust 
Co. v. Malley, 19 F.(2d) 346 [aff 15 
F.(2d) 105, and cert den 48 S.Ct. 121, 
275 U.S. 563, 72 L.Ed. 428]; Hellmich 
v. Hellman, 18 F.(2d) 239 [aff 48 S.Ct. 
244, 276 U.S. 238, 72 L.Ed. 544, 56 A. 
L.R. 379]; Red Wing Malting Co. v. 
Willecuts, 15 F.(2d) 626, 49 A.L.R. 459 
[aff 8 F.(2d) 180, and cert den 47 S.Ct. 
476, 273 U.S. 763, 71 L.Ed. 879]; Hub- 
bard-Ragsdale Co. v. Dean, 15 F.(2d) 
410 [aff 15 F.(2d) 1013]; Salembier 
& Villate v. McElligott, 14 F.(2d) 984; 
Alyea-Nichols Co. v. U. S., 12 F.(2d) 
998 [rev 21 F.(2d) 501]; Fowler v. U. 
S., 11 F.(2d) 895 [aff 16 F.(2d) 925]; 
Sugg v. Hopkins, 11 F.(2d) 517; Elec- 
tric Reduction Co. v. Lewellyn, 11 F. 
(2d) 493 [rev 8 F.(2d) 91, and rev on 
other grounds 48 S.Ct. 68, 275 U.S. 243, 
72 L.Ed. 262]; Farmers’ & Mechanics’ 
Nat. Bank of Philadelphia v. U. S., 11 
F.(2d) 348 [rev 4 F.(2d) 146]; Holly 
Sugar Corporation v. Board of Com’rs 
of Mesa County, 10 F.(2d) 506; Beat- 
ty v. Heiner, 10 F.(2d) 390 [Lrev_on 
other grounds 17 F.(2d) 743]; Gus 
Sun Booking Exchange Co. v. Deane, 
10 F.(2d) 378; Fraser v. Nauts, 8 F. 
(2d) 106; Eaton v. English & Mersick 
Co., 7 F.(2d) 54 [aff 299 F. 646]; 
American-La France Fire Engine Co. 
v. Riordan, 6 F.(2d) 964 [rev 294 F. 
SET; Ui: Soe. ourst, 2... (2d): 735 
Malley v. Walter Baker & Co., 281 F. 
41; Ebersole v. McGrath, 271 F. 995 
[appeal dism 272 F. 1022]; First 
Trust & Savings Bank v. Smietanka, 
268 F. 230 [cert gr 42 S.Ct. 56. 257 U.S. 
628, 66 L.Ed. 405, and aff 42 S.Ct. 223, 
257 U.S. 602, 66 L.Ed. 391]; Edwards 
v. Wabash Ry. Co., 264 F. 610; Miller 
v. Gearin, 258 F. 225, 169 C.C.A. 293 
[cert den 40 S.Ct. 13, 250 U.S. 667, 63 
iu. Bd.) 1197]; Haiku. Sugar) Co. \v. 
Johnstone, 249 F. 103, 161 C.C.A. 155; 
Rockefeller v. O’Brien, 224 F. 541 [aff 
239 F. 127, 152 C.C.A. 169]; Jefferson 
County v. Smith, 125 So. 401, 23 Ala. 
App. 421; Pioneer Express Co.’ v. 
Riley, 284 P. 663, 208 Cal. 677; In re 
Potter’s Estate, 204 P. 826, 188 Cal. 
55; Hx p. Dees, 189 P. 1050, 46 Cal. 
App. 656; Highfield v. Delaware Trust 
Co., (Del.) 152 A. 117 [aff 152 A 124]; 
State v. R. H. Perry & Co., 140 A. 474, 
3 Del. 530; Mystyle Hosiery Shops 
vy. Harrison, 155 S.H. 765, 171 Ga. 430; 
State v. Continental Ins. Co. of New 
York, 116 N.E. 929, 67 Ind.App. 536; 
Hamilton Mfg. Co. v. City of Lowell, 
(Mass.) 175 N.H. 73; Boston Safe De- 
posit & Trust Co. v. Commissioner of 
Corporations and Taxation, 174 N.E. 
114; Union St. Ry. v. City of New Bed- 
ford, 149 N.E. 46, 253 Mass. 314; Moul- 
ton v. Long, 137 N.E. 297, 243 Mass. 
129; Eaton, Crane & Pike Co, v. Com- 
monwealth, 130 N.E. 99, 287 Mass. 523; 
In re Dodge Bros., 217 N.W. 777, 241 
Mich. 665; Miller v. Illinois Central 


STATUTES 


islature.®! 
of his property, 


R. Co., 111 So. 558, 146 Miss. 422; 
Matter of Fayerweather, 38 N.B. 278, 
143 N.Y. 114; International Paper Co. 
v. State, 206 N.Y.S. 57, 210 App.Div. 
353 [aff 150 N.E. 543, 241 N.Y. 535]; 
Peo. ex rel. Vernon Metal & Produce 
Co. v. Law, 202 N.Y.S. 554, 207 App. 
Div. 556; Kraebel v. State, 242 N.Y.S. 
726, 1387 Misc. 120; In re Lackham, 26 
OhioN.P.N.S._ 387; Commonwealth v. 
Philadelphia Rapid Transit Co., 134 A. 
455, 287 Pa. 190; Commonwealth v. 
Quaker City Cab Co., 134 A. 404, 287 
Pa. 161 [rev on other grounds 48 S.Ct. 
bap 2a U.S. oSon bia. adn 9 273 
League v. Ransley, 17 Pa.Dist. 599, 35 
Pa.Co. 273; Froelich v. Collector, 18 
Philippine 461; Columbia Gaslight 
Co. v. Mobley, 137 S.H. 211, 139 S.C. 
107; Smith v. South Carolina State 
Highway Commission, 136 S.E. 487, 
138 S.C. 374; Fuller v. South Carolina 
Tax Commission, 121 S8.E. 478, 128 S.C. 
14; Columbia Ry., Gas & Hlectric Co. 
Vv. Carter, 7121 SSE 37t) 128) SIC 4733 
Gulf Refining Co. v. Graham, 300 S.W. 
564, 156 Tenn. 265; Toledo Scale Co. 
v. Hill, 269 S.W. 25, 151 Tenn. 312; 
H. D. Watts Co. v. Hauk, 231 S.W. 
903, 144 Tenn. 215; Sloan v. City of 
Columbia, 232 S.W. 663, 144 Tenn. 197; 
Chattanooga Plow Co. v. Hays, 140 
S.W. 1069, 125 Tenn. 155; McCallum 
v. Associated Retail Credit Men of 
Austin, (Tex.Civ.App.) 26 S.W.(2d) 
715; State v. San Patricio Canning 
Co., (Tex.Civ.App.) 17 S.W.(2da) 160; 
Commonwealth v. Hutzler, 97 S.E. 775, 
124 Va. 138. (2) But the mere fact 
that the treasury department changed 
its original interpretation of a reve- 
nue statute does not show such am- 
biguity as requires the application of 
this rule of construction (New York 
Trust Co. v. Eisner, 263 F. 620 [aff 
41 S.Ct. 506, 256 U.S. 345, 65 L.Ed. 
963, 16 A.L.R. 660]), (8) as the doubt 
must be one which remains after all 
recognized means for ascertaining the 
meaning of the statute have been 
tried (American-La France Fire En- 
gine Co. v. Riordan, 294 F. 567. [rev 
on other grounds 6 F.(2d) 964]), (4) 
and such doubt is often removed by 
consideration of the legislative in- 
tent as appearing by the entire stat- 
ute (American-La France Fire En- 
gine Co. vy. Riordan, supra). 


87. U.S.—United States v. Golden- 
berg, 18 S.Ct. 3, 168 U.S. 95, 42 L.Ed. 
394; Malley v. Walter Baker & Co., 
281 F. 41. 


Cal.—Central Pac. Ry. Co. v. Costa, 
258 P. 991, 84 Cal.App. 577. 


Mass.—Osgood v. Tax Commission- 
er, 126 N.E. 371, 235 Mass. 88. 


S.c.—Crescent Mfg. Co. v. Tax 
Commission, 124 S.E. 761, 129 S.C. 
480. 


§.D.—Brink v. Dann, 144 N.W. 734, 
33° S.D. 81. 


Tex.—Interstate Forwarding Co. v. 
Vineyard, (Civ.App.) 3 S:W.(2d) 947, 
Millers’ Mut. Fire Ins. Co. v. City of 
Austin, (Civ.App.) 210 S.W. 825. 


[a] Statute must clearly cover 
property.—The imposition by the gov- 
ernment of a tax is a burden on pri- 
vate interests laid on private proper- 
ty, and where the question is wheth- 
er given property is subject to a tax, 
the statute must clearly cover the 
property. Gill v. Bartlett, 224 F. 927, 
140 C.C.A. 405 [aff 221 F. 476]. 
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by summary proceedings or to impose penalties or 
forfeitures upon him,®° but otherwise such statutes 
ought to be construed with fairness, if not liber- 
ality, in order to carry out the intention of the leg- 
The provisions of such statutes are not 
to be extended by construction or implication®? be- 


[b] General language.—-It is al- 
ways to be assumed that the general 
language of revenue statutes is made 
use of with: reference to taxable sub- 
jects. Commonwealth v. Philadelphia 
Rapid Transit Co., 134 A. 452, 287 Pa. 
70; City_of Pittsburg v. Sterrett Sub- 
district School, 54 A. 463, 204 Pa. 635, 
61 L.R.A. 183. 


[c] Itis fairly and justly presum- 
able that the legislature has so shaped 
the statute, as without ambiguity or 
doubt, to bring within it everything 
that was meant should be embraced. 
erake v. Beardsley, 94 So. 660, 84 Fla. 


88. U.S.—Cary v. U. S., 22 F.(2d) 
298 [aff 15 F.(2d) 602]; In re Temtor 
Corn & Fruit Products Co., 299.F. 326 
[aff sub nom. Schlafly v. U. S., 4 F. 
(2d) 195]; Lowe v. Farbwerke- 
ree ame Co.,-240) FY 671). 1538 “Ciera. 


Ill.—Peo. v. Atchison, T. & S. F. Ry. 
Co., 103 N.E. 616, 261 Ill. 156; Peo. v. 
Atchison, T. & S. F. Ry. Co., 103 N.E. 
614, 261 Ill. 33. 


Ind.—Conway’s Estate, 120 N.H. 717, 
72 Ind.App. 303. 


Mich.—In re Detroit & "Windsor 
ope Co., 198 N.W. 725, 227 Mich. 


S.C.—Crescent Mfg. Co. v. Tax 
Commission, 124 S.E. 761, 129 S.C. 480; 
Fuller v. South Carolina Tax Commis- 
sion, 121 S.E. 478, 128 S.c. 14. 


Tenn.—Knox v. Emerson, 131 S.W. 
972, 123 Tenn. 409. 


[a] Subject of transactions consid- 
ered.—In matters of taxation, the 
Subject of the transactions must be 
considered, substance and not form 
is to be regarded, and a revenue act 
must be given a reasonable construc- 
tion. Cary v. U. S.,.22 F.(2d) 298 [aff 
15 F.(2d) 602]. 


89. U.S—In re Temtor Corn & 
Fruit Products Co., 299 F. 326 [aff 4 F. 
(2d) 195); Lowe v. Farbwerke- 
Hoechst Co, 240 (B67, 7 13. ©. CeA- 
469; De Ganay v. Lederer, 239 F. 568. 


Ind.—Conway’s Hstate v. State, 120 
N.E. 717, 72 Ind.App. 303. : 


Mich.—In re Detroit & ‘Windsor 
res Co., 198 N.W. 725, 227 Mich. 


Pa.—Com. v. Bud Wheel Co., 8 Pa. 
Dist.&Co. 709. 


S.C.—Crescent Mfg. Co. v. Tax Com- 
mission, 124 S.E. 761, 129 S.C. 480; 
Fuller v. South Carolina Tax Com- 
mission, 121 S.E. 478, 128 S.C, 14. 


Tenn.—Knox v. Emerson, 131 S.W. 
972, 123 Tenn. 409. 


90. Southern Pac. Ry. Co. v. State, 
284 P. 117, 34 N.M. 479. 


91. Southern Pac. Ry. Co. v. State, 
supra. 


92. U.S.—Reineeke v. Gardner, 48 
S.Ct. 472, 277 U.S. 239, 72 L.Ed. 866; 
U.S: ve Field, 41 S.Ct. 256, 255 U.S. 
257,. 65 Lied. 617, (18 "A. R 1469; 
Gould v. Gould, 38 S.Ct. 53, 245 U.S. 
151, 62 L.Ed. 211 [aff 152 N.Y.S. 1114, 
168 App.Div. 900]; Douglas v. Ed- 
wards, 298 F. 229 [rev 287 F. 919, cert 
gr 45 S.Ct. 94, 266 U.S. 596, 69 L.Ed. 
459, and rev on other grounds 46 S.Ct. 
85, 269 U.S. 204, 70 L.Ed. 235]; U.S. 
vy. Wigglesworth, 28 F.Cas.No. 16,690, 
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yond the clear import of the language used;®* nor 
will they be enlarged so as to embrace matters or 
persons not specifically named or pointed out.®* In 


STATUTES 


pursued.°® 


order to sustain the tax, it must come clearly within 


2 Story 369. 


Cal.—Pioneer Express Co, v. Riley, 
284 P. 663, 208 Cal. 677. 


Mass.—Hamilton Mfg. Co. v. City 
of Lowell, 175 N.E. 73; Union St. Ry. 
v. City of New Bedford, 149 N.E. 46, 
253 Mass. 314;. Eaton, Crane, & Pike 
Co. v. Commonwealth, 130 N.BE. 99, 237 
Mass. 523. 


Mich.—In re Dodge Bros., 217 N.W. 
777, 241 Mich. 665. 


N.Y.—Peo. ex rel. Studebaker Cor- 
poration of American v. Gilchrist, 155 
N.EB. 68, 244 N.Y. 114. 


Ohio.—Caldwell v. 
792, 115 OhioSt. 458; 
26 OhioN.P.N.S. 387. 


Pa.—Cupp Grocery Co. v. City of 
Johnstown, 135 A. 610, 288 Pa. 43; 
Commonwealth v. Philadelphia Rapid 
Transit, Co., 134 A. 455,287 Pa. 190; 
Commonwealth v. Pennsylvania Wa- 
ter & Power Co., 114 A. 489, 271 Pa. 
456; Boyd v. Hood, 57 Pa. 98; League 
Sey: 17 Pa. Dist. 599, 25 Pa.Co. 


State, 154 N.E. 
In re Lackham, 


Philippine.—Froehlich v. Collector, 
18 Philippine 461. 


Tenn.—Boggs v. Crenshaw, 7 S.W. 
(2d) 994, 157 Tenn. 261; Britt v. Cook, 
6 S.W.(2d) 322, 157 Tenn. 54; Gulf 
Refining Co. v. Graham, 300 S.W. 564, 
156 Tenn. 265; State v. McLemore, 290 
S.W. 386, 155 Tenn: 59; Chattanooga 
Plow Co. v. Hays, 140 S.W. 1069, 125 
Tenn. 155. 


Tex.—State v. San Patricio Canning 
Co., (Civ.App.) 17 S.W.(2da) 160. 


Va.—Commonwealth v. Hutzler, 97 
S.E. 775, 124 Va. 138. 


[a] Revenue statutes are not to be 
stretched beyond their reasonable 
meaning.—Tyler v. Treasurer and Re- 
ceiver General, 115 N.E. 3800, 226 
Mass. 306, L.R.A.1917D 633. 


93. U.S.—Crooks vy. Harrelson, 51 
S.Ct. 49, 282 U.S. 55, 75 L.Ed. 1 [aff 
35 F.(2d) 416, and aff 28 F.(2d) 510]; 
Hecht v. Malley, 44 S.Ct. 462, 265 U.S. 
144, 68 L.Ed. 949 [aff in part and rev 
in part 281 F. 363, rev 276 F. 830]; U. 
S. v. Merriam, 44 S.Ct. 69, 263 U.S. 
179, 68 L.Ed. 240, 29 A.L.R. 1547 [aff 
282 HF. 851]; Fisher v. Brucker, 41 F. 
(2d) 774; Hellmich v. Hellman, 18 F. 
(2d) 239 [aff 48 S.Ct. 244, 276 U.S. 
223, 72 L.Wd. 544, 56 A.LR. 379]; 
Heiner v. Beatty, 17 F.(2d) 743 [rev 
10 F.(2d) 390, aff 276 U.S. 598, 48 S.Ct. 
319, 72 L.Ed. 723]; Alyea-Nichols Co. 
v. U.S., 12 F.(2d) 998 [rev 21 F.(2d) 
501]; Sugg v. Hopkins, 11 F.(2d) 517; 
Fraser v. Nauts, 8 F.(2d) 106; Haton 
v. English & Mersick Co., 7 F.(2d) 54 
(aff 299 F. 646]; American-La France 
Fire Engine Co. v. Riordan, 6 F.(2d) 
964 [rev 294 F. 567]; Ebersole v. Mc- 
Grath, 271 F. 995 [appeal dism 272 F. 
1022]; Haiku Sugar Co. v. Johnstone, 
249 HF. 103, 161 C.C.A. 155; McNally v. 
Field, 119 F. 445; U. S. v. Wiggles- 
ores 28 F.Cas.No. 16,690, 2 Story 


Ala.—State v. New Florence Oper- 
ating Co., 95 So. 913, 19 Ala.App. 194. 


Cal.—Pioneer Express Co. v. Riley, 
284 P. 668, 208 Cal. 677. 


-Del.—Highfield v. Delaware Trust 
Co., 152 A. 117 [aff 152 A. 124]. 


D.C.—Rudolph v. Knox, 280 F. 1007, 
52 App.D.C. 33. 


Ga.—Mystyle Hosiery Shops v. Har- 


rison, 155 S.E. 765, 171 Ga. 430. 


Ky.—Maysville v. Maysville St. R., 
etc., Co., 108 S.W. 960, 128 Ky. 673, 32 
Ky.L. 1366. 


Mass.—Hutchins v. Commissioner 
of Corporations and Taxation, 172 
N.E. 605; Hayes v. Commissioner of 
Corporations and Taxation, 158 N.E. 
539, 261 Mass. 134; Moulton v. Long, 
187 N.E. 297, 248 Mass. 129; Baton, 
Crane & Pike Co. v. Commonwealth, 
130 N.E: 99) 237 Mass! 5235 Hill ‘v. 
Treasurer and Receiver General, 118 
N.E. 891, 229 Mass. 474, L.R.A.1918D 
337; Martin L. Hall Co. v. Common- 
wealth, 102 N.E. 364, 215 Mass. 326. 


Miss.—McKenzie v. Adams-Banks 
Lumber Co., 128 So. 334, 157 Miss. 
482; Board of Levee Com’rs for Yazoo 
Mississippi Delta v. Howze Mercan- 
tile Co., 116 So. 92, 149 Miss. 843; 
Sperry & Hutchinson Co. v. Harbison, 
86. So. 455, 123 Miss. 674; State v. 
Grenada Cotton Compress Co., 85.So. 
137, 123 Miss.-191. 


N.Y.—Peo. ex rel. Studebaker Cor- 
poration of America v. Gilchrist, 155 
N.E. 68, 244 N.Y. 114; Flavin v. Par- 
tello, 229 N.Y.S. 578, 182 Misc. 325. 


Ohio.—In re Lackham, 26 OhioN. 
P.N.S. 387. 


Pa.—Commonwealth v. York Haven 
Water & Power Co., 29 Pa.Dist. 216; 
Commonwealth v. Pennsylvania Wa- 
ter & Power Co., 29 ‘Pa.Dist. 163; 
League v. Ransley, 17 Pa.Dist. 599, 35 
Pa.Co, 273. 


Philippine.—Froehlich vy. Collector, 
18 Philippine 461. 


Tenn.—Boges vy. Crenshaw, 7 S.W. 
(2d) 994, 157 Tenn. 261; State v. Mc- 
Lemore, 290 S.W. 386, 155 Tenn. 59; 
Toledo Scale Co. v. Hill, 269 S.W. 25, 
151 Tenn. 312; Chero-Colo Bottling 
Co. v. McDaniel, 237 S.W. 1101, 145 
Tenn. 615; H. D. Watts Co. v. Hauk, 
231 S.W. 9038, 144 Tenn. 215; Sloan v. 
City of Columbia, 232 S.W. 663, 144 
Tenn. 197; Chattanooga Plow Co. vy. 
Hays, 140 S.W. 1068, 125 Tenn. 148. 


Tex.—State v. San Patricio Canning 
Co., (Civ.App.) 17 S.W.(2d) 160. 


Va.—Sussex County v. Jarratt, 106 
S.H. 384, 627, 129 Va. 672. 


[a] Words must be followed in 
construing a tax act, and the law 
gives no latitude in gathering from 
the statute a meaning which its words 
do not import. Heiner v. Beatty, 17 
F.(2d) 743 [rev 10 F.(2d) 390, and 
Poa S.Ct. 319, 276 U.S. 598, 72 L.md. 


_ (b] Tax must be clearly author- 
ized to warrant its imposition. High- 
field v. Delaware Trust Co., (Del.) 152 
A. 117 [aff 152 A. 124]. 


[c] Literal meaning of words is 
most important in construing a reve- 
nue law. U.S. v. Merriam, 44 S.Ct. 
69, 263 UsS; 179, 68 L.Md. 240, 29 .A. 
L.R. 1547; Fisher. v. Brucker, 41 F. 
(2d) 774. 


94. U.S.—Fraser v. Nauts, 8 F.(2d) 
106; American-La France Fire Wn- 
gine Co. v. Riordan, 6 F.(2d) 964 [rev 
294 F. 567]; Haiku Sugar Co. v. John- 
Stone, 249 F’. 103, 161 C.C.A. 155; U.S. 
v. Wigglesworth, 28 F.Cas.No. 16,690, 
2 Story 369. 


Cal.—Pioneer Express Co, vy. Ril 
284 P. 663, 208 Cal. 677. ar 


Fla.—State v. Beardsley, 94 So. 660, 


For later cases, developments and changes in the law see Annotations, 


[§ 670 


the letter of the statute,°*° and the powers granted 
to officers charged with its execution must be strictly 
Mere irregularities should not be al- 


ay ~ 


84 Fla. 109. 


Ohio.—Caldwell v. State, 
792, 115 Ohio 458. 


Pa.—Commonwealth v. Philadelphia 
Rapid Transit Co., 134 A. 452, 287 Pa. 


154 N.E. 


70: In re Easby’s Estate, 131 A. 652, 
285 Pa. 60. 
Philippine.—Froelich v. Collector, 


18 Philippine 461. 


Tenn.—State v. McLemore, 290 S.W. 
886, 155 Tenn. 59; Toledo Scale Co. 
v. Hill, 269 S.W. 25, 151 Tenn. 312; 
Chero-Cola Bottling Co. v. McDaniel, 
237 S.Wi81101;-145: (Denny 6155 saw: 
Watts Co. v. Hauk, 231 S.W. 903, 144 
Tenn. 215; Chattanooga Plow Co. v. 
Hays, 140 S.W. 1069, 125 Tenn. 155. 


Tex.—State v. San Patricio Canning 
Co., (Civ.App.) 17 S.W.(2d) 160. 


[a] Where two interpretations are 
urged, one which operates uniformly 
adopted.—Where two interpretations 
of a revenue statute are urged, that 
one should, if possible, be adopted, 
which lays the burden of taxation 
uniformly on those bearing it, and 
who stand in the same degree with 
relation to the tax. In re Steehler’s 
Estate, 233 P. 972, 195 Cal. 386 [remit- 
titur corrected 239 P. 718]. See also 
City of Providence v. Hall, 142 A. 156, 
49 R.I. 230 (holding that, if two views 
are possible in construing a tax stat- 
ute, the court should adopt one more 
equitably distributing tax burdens, 
unless compelled to do otherwise by 
decisions or long course of conduct). 


[b] Bule does not mean, however, 
that the true meaning of the language 
should not be ascertained and applied. 
St. John’s Military Academy v. Ed- 
wards, 128 N.W. 113, 143 Wis. 551, 139 
Am.S.R. 1123. Meaning of language 
generally in construction of statutes 
see supra §§ 577-593. 


95. Alyea-Nichols Co. v. U. S., 12 
F.(2d) 998 [rev on other grounds 21 


F.(2d) 501]; Converse v. Northern 
Pac. Ry. Co., 2 F.(2d) 959; Orientai 
Bank v. Wright, 5 App.Cas. 842; 


Pryce v. Monmouthshire Canal, etce., 
Co., 4 App.Cas. 197; Partington v. 
Atty.-Gen., L.R. 4 H.L. 100, 122; In 
re Thorley, [1891] 2 Ch. 613; Reg. v. 
Mallow Union, 12 Ir.C.L. 35; Shaw v. 
Ruddin, 9 Ir.C.L. 214; South Stafford- 
shire Waterworks Co. v. Barrow, 61 
J.P. 661; Ingram v. Drinkwater, 44 
L.J.P.C. 83; Dominion Exp. Co. v. 
Reg., 4 Sask.L. 34; Harris Co., Ltd. 
v. Rur. Mun. Bjorkdale, (Sask.) 
[1929] 2 Dom.L.R. 507; Re Pincello, 
7 Newfoundl. 472. 


“If the person sought to be taxed 
comes within the letter of the law he 
must be taxed, however great the 
hardship may appear to the judicial 
mind to be. On the other hand, if the 
Crown, seeking to recover the tax, 
cannot bring the subject within the 
letter of the law, the subject is free, 
however apparently within the spirit 
of the law the case might otherwise 
appear to be. In other words, if there 
be admissible, in any statute, what is 
called an equitable construction, cer- 
tainly such a construction is not ad- 
missible in a taxing statute, where 
you can simply adhere to the words 
of the statute.” Partington v. Atty.- 
Gen., L.R. 4 H.L. 100, 122. 


96. Alyea-Nichols Co. v. U. S., 12 
F.(2d) 998 [rev on other grounds 21 
F.(2d) 501]; Augusta Commercial 
Bank vy. Sandford, 103 F. 98; Minturn 


Same title and section number. 


F 
Pe: 


§ 670] 


lowed to defeat the real purpose of the statute®? 
or render proceedings thereunder illegal,®* and the 
statutes should not have their vitality frittered away 
by technical refinements,®® but should be inter- 
preted to mean something, if possible.* 
they should be construed and applied with a view 
of avoiding, so far as possible, unjust and oppres- 
Such statutes 
strued as a whole,* and every section and part 
should, if it be practicable and reasonable so to 
do, be upheld and given appropriate operation,* 
and the plain language and intent of the statute 
Words must be given their 
commonly accepted meaning,® and variations in the 
phraseology of different statutes must be assumed 


Slve consequences.” 


must be given effect.® 


v. Smith, 17 F.Cas.No. 9,647, 3 Sawy. 
142; Com. v, Glover, 116 S.W. 769, 
132 Ky. 588; Peterson v. Brunzell, 
170 N.W. 905, 103 Neb. 250. 


97. McComb vy. Dutton, 122 A. 81, 
32 Del. 255. 


98. McComb v. Dutton, supra. 


99. Territory v. Alaska Pac. Fish- 
eries, 5 Alaska 325; Commonwealth v. 
Budd Wheel Co., 8 Pa.Dist.&Co. 709. 


1. Territory v. Alaska Pac. Fish- 
eries, 5 Alaska 325. 


2 Farmers’ Loan & Trust Co. v. 
State of Minnesota, 50 S.Ct. 98, 280 
U.S. 204, 74 L.Ed. 371, 65 A.L.R. 1000 
[rev sub nom. In re Taylor’s Estate, 
222 N.W. 528, 176 Minn. 634, foll 221 
N.W. 64, 175 Minn. 310, vacating op 
on rearg 219 N.W. 153, 175 Minn.. 310 
(app dism 49 S.Ct. 344, 279 U.S. 826, 
73 L.Ed. 975)]; Hellmich v. Hellman, 
18 F.(2d) 239, 244 [aff 48 S.Ct. 244, 
276 U.S. 233, 72 L.Ed. 544, 56 A.L.R. 
379]; Guaranty Trust Co. of New 
York v. State, 172 N.E. 674, 36 Ohio 
p. 45; In re Paul’s Estate, 154 A. 
303 Pa. 330. 


[a] Not construed as requiring in- 
dividual to contribute more than just 
share.—Tax laws should not be con- 
strued as requiring any individual or 
-class to contribute more than his or 
their just share of the public burdens, 
in the absence of an express declara- 
tion to that effect. Crescent Mfg. Co. 
v. Tax Commission, 124 S.E. 761, 129 
S.C. 480. 


3. Rockefeller v. O’Brien, 224 F. 
541 [aff 239 F. 127, 152. C.C.A. 169]; 
‘State v. Seals Piano Co., (Ala.) 95 So. 
451; Carlos Ruggles Lumber Co. v. 
Commonwealth, 158 N.E. 899, 261 
Mass. 450; Fuller v. South Carolina 
Tax Commission, 121 S.E. 478, 128 
S.C. 14. 


[a] Whole statute read together.— 
A taxing statute must be construed as 
a part of the taxing legislative sys- 
tem, and, if it can reasonably be 
done, 2 construction must be put upon 
it which will harmonize the whole 
system. Rockefeller v. O’Brien, 224 
F. 541 [aff 239 F. 127, 152 C.C.A. 169]. 


[b] In construing altered revenue 


‘laws the whole system must be re- 


garded in each alteration, and no dis- 
turbance allowed of existing legisla- 
tive rules of general application be- 
yond the clear intention of the legis- 
lature. Maul v. U. S., 47 S.Ct. 735, 
274 .U.S. 501, 71 L.Ed. 1171 [aff sub 
nom. The Underwriter, 13 F.(2d) 433, 
rev 6 F.(2d) 937]; Saxonville Mills 
v. Russell, 6 S.Ct. 237, 116 U.S. 13, 29 
L.Ed. 554; Gillam v. U. S., 27 F.(2d) 


‘296 [aff sub nom. The Vinces, 20 F. 


(2d) 164, and cert den 49 S.Ct. 32, 278 
U.S. 635, 73 L.Hd. 552]. 


[ec] In taxation from year to year, 
the primary rule for the construction 


STATUTES 


So, too, 
must be eon- 


Exemptions. 


of tax laws is that each act of taxa- 
tion is a Separate and distinct thing. 
United New Jersey R. & Canal Co. v. 
State Board of Taxes and Assess- 
ment, 134 A, 669, 103 N.J.Law 33 [foll 
134 A. 672, 4 N.J.Misc. 828]; Howard 
Sav. Inst. v. Mayor, etc., of City of 
Newark, 42 A. 848, 63 N.J.Law 65. 


Construction of statute as whole 
generally see supra §§ 594-599. 


State v. Seals Piano Co., 95 So. 
209 Ala. 93. 


State v. Seals Piano Co., supra. 


6. Carlos Ruggles Lumber Co. v. 
Commonwealth, 158 N.E. 899, 261 
Mass. 450; Re Walker & Sons, Ltd., 
40 Ont.L. 154. 


Meaning of language generally see 
supra §§ 577-593. 

7. Blodgett v. Union & New Haven 
Trust Co., 116 A. 908, 97 Conn. 405. 


8. Ex p. Gundelfinger, 262 P. 465, 
87 Cal.App. 636. 


9. Generally see supra §§ 601-615. 


10. Malley v. Old Colony Trust Co., 
299 F. 523 [rev 288 F. 903]. 


11. U.S.—Shelby County Mut. Re- 
lief Ass’n v. Schwaner, 21 F.(2d) 252; 
Fowler v. U. S., 11 F.(2d) 895 [aff 16 
F.(2d) 925]. 


Cal.—Riley v. Havens, 225 P. 275, 
193 Cal. 432 [quot Cyc]. 


Conn.—Cornwall v. Todd, 38 Conn. 


Ill.—Peo. v. Chicago Theological 
Seminary, 51 N.E. 198, 174 Ill. 177; 
Northwestern University v. Peo., 80 
Tll. 333, 22 Am.R. 187 [rev 99 U.S. 309, 
25 L.Ed. 387]. 


Ky.—Commonwealth v. Southern 
RyasCow e223 Sow. LIP LIs Kay 274; 
Com. v. Nunan, 104 S.W. 731, 126 Ky. 
698, 31 Ky.L. 1090. 


Me.—Eliot v. Prime, 56 A. 207, 98 
Me. 48. 


Mo.—State ex rel. Union Plectric 
Light & Power Co. v. Baker, 293 S.W. 
399, 316 Mo. 853; In re Clark’s Estate, 
194 S.W. 54, 270 Mo. 351. 


N.M.—Southern Pac. R 
State, 284 P. 117, 34 N.M. 
Cyel- 

N.Y.—Colored Orphans’ Ben. Assoc. 
v. New York. 12 N.H. 279, 104 N.Y. 
581; Roosevelt Hospital v. New York, 
84 N.Y. 108 [aff 18 Hun 582]; In re 
Kean, 177 N.Y.S. 789, 108 Misc. 538. 


Pa.—Commonwealth v. Wark Co., 
151 A. 786, 801 Pa. 150; Easton City 
v. Northampton County Fire Ins. Co., 
4 Pa.Co. 403. 


Philippine.—Castle v. 
Philippine 300. 

Tex.—Eppstein v. State, (Civ.App.) 
138 S.W. 1124 [aff 143 S.W..144, 105 


Vor COU. 
479 [quot 


McCoy, 21 
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to be intentional;’ and where the meaning of a 
phrase in a revenue statute is in doubt, the true 
meaning must be determined from the context and 
purposes of the act.® 


Extrinsic aids to construction.° 
revenue statute, a resolution of the United States 
senate and a letter of the secretary of the treas- 
ury, as they appear in the Congressional Record, 
are immaterial and irrelevant.?° 


In construing a 


In pursuance of the beneficent pub- 
he policy which favors equality in the distribution 
of the burdens of government, all exemptions of 
persons or property from taxation are to be con- 
strued strictly against the exemption;11 the inten- 


Tex. 35]. 


Wis.—St. John’s Military Academy 
v. Edwards, 128 N.W. 118, 143 Wis. 
551, 139 Am.S.R. 1128. 


Eng.—In re De Lancey, L.R. 4 Exch, 
345 [aff L.R. 5 Exch. 102]; South 
Staffordshire Waterworks Co. v. Bar- 
row, 61 J.P. 661 (holding that the 
cases which have decided that taxing 
acts are to be construed strictly prob- 
ably meant little more than this— 
that, inasmuch as there was not any 
a priori liability in any subject to pay 
any particular tax, or any antecedent 
relationship between the taxpayer 
and the taxing authority, no reasgn 
founded on any supposed relation- 
Ship of the taxpayer and the taxing 
authority could be brought to bear up- 
on the construction of the act, and 
therefore the taxpayer had a right to 
stand upon a literal construction of 
the words used, whatever might be 
the consequences). 


N-S.—Catholic Corp. v. Richmond, 
45 N.S. 320. 


[a] Aim of court in every instance 
must be to ascertain as nearly as pos- 
Sible the intent and purpose of the 
legislature. Osgood v. Tax Commis- 
sioner, 126 N.E. 371, 235 Mass. 88. 


[b] Rule of strict construction is 
subordinate to rule of reasonable, sen- 
Sible construction, having in view the 
effectuation of the legislative purpose, 
and does not prevent the courts from 
calling to their aid all the other rules 
of construction and giving each its 
appropriate scope. Crescent Mfg. Co. 
ee Commission, 124 S.H. 761, 129 

e@x 0. 


{c] Legislative intent controls in 
construing revenue statutes as in oth- 
er cases. Brink v. Dann, 144 N.W. 
734, 33 S.D. 81. 


[ad] Legislative intent to tax un- 
lawful business will not be imputed 
unless the language clearly requires 
such a construction. Scott v. Hossley, 
107 So. 760, 142 Miss. 611. 


fe] Intention given effect where 
language permits.—The obvious in- 
tention and meaning of the legisla- 
ture should be given effect where the 
language will permit it, rather than 
to adhere too strictly to the letter, but 
if there should be any leaning, it 
should be in the direction that every- 
thing is expressed in the statutes 
which was intended to be expressed. 
Central Pac. Ry. Co. v. Costa, 258 P: 
991, 84 Cal.App. 577. 


{f] Intent not found by conjec- 
ture.—The legislative intent to im- 
pose a tax is not to be found by im- 
plication nor conjecture. Manning v. 
Board of Tax Com’rs of Rhode Island, 
127 A. 865, 46 R.I. 400. 


[g] Wording indicating necessity 
of correction to effectuate the intent, 
—If the wording of a clause is such 
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tion to create exemptions must affirmatively appear 
and cannot be raised by implication.?” 


Revenue statutes repealing former laws do not 
abolish all rights and remedies under the repealed 
acts if the legislative intent not to abolish them 


appears.*? ; 


Statutes to prevent frauds upon revenue are con- 
sidered as enacted for the public good and to sup- 
press a public wrong,'* and, although they impose 
penalties or forfeitures, are not penal laws'® in the 
sense that they will be strictly construed in favor 
of defendant,’* but will be regarded as remedial 
in character,17 and will be fairly and reasonably 
construed so as to carry out the intention of the 


legislature.+® 


[§ 671] 11. Special or Local Laws.'® 


local statutes are to be construed 


as clearly to indicate that it requires 
correction in order to effectuate the 
intent of the legislature, the correc- 
tion will be made either by striking 
out a word which has inadvertently 
crept in, or substituting one word for 
another. United States v. Goldenberg, 
18 SiCt. 3, 168 U.S. 95, 42 L.Ed. 394. 


[h] Must be given intended scope. 
—Since only the results of legislative 
action, and not the motives of the leg- 
islators, are fit subjects for judicial 
inquiry, any and every system of tax 
laying prescribed by competent au- 
thority must be given its intended 
scope, if by any reasonable interpre- 
tation of the words used that end can 
be reached, and no constitutional lim- 
itations are infringed. Central.Union 
Trust Co. of New York v. Edwards, 
287 F. 324 [aff 282 F. 1008, cert den 
43 S/Ct/ 521, 262 U:S. 744, -67 L.Ed. 
1211, and error dism 45 S.Ct. 89, 266 
U.S. 579, 69 L.Ed. 451]. Motives of 
legislature as aid to construction gen- 
erally see supra § 604. 


[i] Intent must be disclosed.—The 
intention of the legislature to imposé 
a tax must be disclosed by the terms 
of the statute. Fairmont Wall Plas- 
ter Co. v. Nuzum, 102 S.H, 494, 85 
W.Va. 667. 


(j] Equitable doctrine that money 
directed to be laid out in land is land 
does not extend to the interpretation 
of statutes imposing duties on per- 
sonal estate. In re De Lancey, L. R. 4 
Exch. 345 [aff L.R. 5 Exch, 102]. 


Construction of statutes with re- 


gard to legislative intent generally’ 


See supra §§ 568-576. 


12. In re Walker, 66 N.H. 144, 200 
Ill. 566; Cooper Hospital v. Camden, 
57 A. 260, 70 N.J.Law 478; Southern 
Pac. Ry. Co. v. State, 284 P. 117, 34 
N.M. 479 [quot Cyc]. 


{a] In ascertaining legislative in- 
tent in a statute exempting certain 
property from taxation, the statute 
must be in the light of all other reve- 
nue statutes as well as in the light of 
the report of the interim committee 
which framed the statute. Nash Sales 
v. City of Milwaukee, 224 N.W. 126, 
198 Wis. 281 [foll 224 N.W. 130, 198 
Wis. 290]. Presumption against ex- 
emption see Taxation [87 Cyc 891]. 


13. Commonwealth v. Central Nat. 
Bank, 143 A. 105, 298 Pa. 404. 


14. United States v. Stowell, 10 S. 
Ct. 244, 183 U.S. 1, 33 L.Ed. 555; Cli- 
quot’s Champagne, 8 Wall. (U.S.) 114, 
18 L.Ed. 116; Taylor et al. v. United 
States, 3 How. (U.S.) 197; United 
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the: extent of the territory in which they are op- 
erative?! and also as to the powers granted by 
Such acts earry nothing beyond the plain 
and reasonable meaning of the words employed,”? 
and nothing can be done under such acts in excess 
of that specified.*+ 


The legislative poliey?® will 


not be looked to where the statute is not ambig- 


uous,2® but when ambiguity exists, it should be 
resolved in favor of a construction that will give 
effect. to, rather than that which will unduly limit 
or defeat, the purpose of the statute.?? 

[§ 672] 12. Private Acts.”§ 
rules are to be applied to the construction of both 
public and private statutes.?° 
utes, however, which are passed for the accommo- 


The same general 


Those private stat- 


dation of particular persons or corporations, rather 


Special or 
strictly?® as to 


States v. Thompson, 189 F. 838; Ten 
Cases of Opium, 23 F.Cas.No. 13,828, 
Deady 62, 


15. See supra § 658 note 9 [c] (9). 


16. United States v. Stowell, 10 S. 
Ct. 244, 133 U.S. 1, 33 L.Ed. 555; Unit- 
ed States v. Hobson, 10 Wall. (U.S.) 
395, 19 L.Ed. 937; Cliquot’s Cham- 
pagne, 3 Wall. (U.S.) 114, 18 L.Ed. 
116; Malley v. Walter Baker & Co., 
Ae F. 41; U. S. v. Thompson, 189 F, 


17. Cliquot’s Champagne, 3 Wall. 
GULS) cls, 298.5 Tr Ma AGS Up San v. 
Thompson, 189 F. 838; Ten Cases of 
Opium, 23 F.Cas.No. 13,828, Deady 62. 


18. United States v. Stowell, i0 
S.Ct: 244 133 U.S. 1, 33 L.Ed. 555; 
United States v. Hobson, 10 Wall. (U. 
S.) 395, 19 L.Ed. 937; Cliquot’s Cham- 
pagne. 3 Wall. (U.S.) 114, 18 L.Ed. 
116; Taylor et al. v. United States, 3 
How. (U.S.) 197; United States v. 
Thompson, 189 F. 838; Ten Cases of 
Opium, 23 F.Cas.No. 13,828, Deady 62. 


19. Distinetion between special or 
local statutes and general or public 
statutes see supra §§ 318-326. 


20. Ky.—Harrison v. Town of Cali- 
fornia, 285 S.W. 708, 215 Ky. 349. 


N.Y.—Peo. ex rel. Lown v. Cook, 142 
N.Y.S. 692, 158 App.Div. 74 [aff 103 
N.E. 1130, 209 N.Y. 578]. 


N.C.—Orinoco Supply Co. v. Mason- 
ic & Eastern Star Home, 79 S.E. 964, 
6S Ni. Celbies 


Va.—Powers v. County School 
Board of Dickenson County, 139 S.B. 
262, 148 Va. 661. 


Can.—City of Levis v. Begin, [1926] 
Can. S.C. 65, [1926] 1 Dom.L.R. 610. 


[a] Strained construction.—A spe- 
cial statute should not receive a 
strained construction to make it up- 
hold erroneous principles. Aurora, 
arty R,. Co. v. Lawrenceburgh, 56 Ind. 


[b] Special statute taking away 
from city discretion granted to it by 
its charter will not be given a wider 
construction than is absolutely nee- 
essary to effect its purpose. City of 
Levis v. Begin, [1926] Can.S.C. 65, 
[1926] 1 Dom.L.R. 610. 


21. State v. Parker, 31 A. 214, 57 
N.J.Law 360; Powers v. County School 
Board of Dickenson County, 139 S.B. 
262, 148 Va. 661. 


[a] Not applicable to territory 
subsequently annexed to county.—An 
act providing for the protection of 
oyster planting and cultivation in a 


than for the general good,*° are to be construed 
strictly,?4 and so as not to affect the rights or priv- 


certain county has been held not to 
apply to territory subsequently an- 
nexed to that county. State v. Park- 
er, 31 A. 214, 57 N.J.Law 360. 


22. Powers v. County School Board 
of Dickenson County, 139 S.E. 262, 148 
Va. 661; Northern Trust Co. v. Sny- 
der, 89 N.W. 460, 113 Wis. 516, 90 Am. 
S.R. 867; Campbell vy. Lang, 1 Eq.Rep. 
98, 1 Maeq,. 451. 


[a] Illustration.—Where a general 
law is enacted giving an option to 
county boards to put the same in ef- 
fect in their respective counties, but 
giving them no power to repeal their 
action, having given effect to the law 
in a county, the county board cannot 
abolish such effect. Northern Trust 
Co. v. Snyder, 89 N.W. 460, 113 Wis. 
516, 90 Am.S.R. 867. 


23. Harrison v. Town of Califor- 
nia, 285 S.W. 708, 215 Ky. 349. 


24. Harrison vy. Town of California, 
supra. 


25. Generally see supra § 602. 


26. Nashville, C. & St.-L. Ry. v. 
Marshall County, 30 S.W.(2d) 268, 161 
Tenn. 236. 


27. Ex p. Miller, 211 S.W. 451, 85 
Tex.Cr. 268. - 


28. Distinction between private 
statutes and general or public statutes 
see supra §§ 318-326. 


29. Bartlett v. Morris, 9 Port. 
(Ala.) 266; Edinburgh, etc., R. Co. v. 
Wauchope, 8 ClL&F. 710, 3 R.&Can. 
Cas. 233, 8 Reprint 279; Dover Gas- 
Light Co. v. Dover, 7 DeG.M.&G. 545, 
56 Eng.Ch. 423, 44 Reprint 212; Eton 
College v. Winchester, Lofft 401, 98 
Reprint 715. 


[a] Contract for purposes of pub- 
lic advantage.—A statute empowering 
a company to contract for purposes of 
public advantage ought not to receive 
a narrow construction. Dover Gas- 
Light Co. v. Dover, 7 DeG.M.&G. 545, 
56 Eng.Ch. 428, 44 Reprint 212. 


[b] Waiver of statutory rights.—A 
statute or charter having the force of 
a statute may be waived by the party 
for whose benefit it was enacted, so 
as to render the acts of persons dis- 
regarding it legal. Goldsmid v. Great 
Eastern R. Co., 25 Ch.D,. 511. 


30. See cases infra notes 31-38. 


31. Harrison v. Town of Califor- 
nia, 285 S.W. 703, 215 Ky. 349; In re 
Verrall, [1916] 1 Ch. 100; Panstock 
Corp. v. Springfield Ry. Co., 55 N.S, 
416, 65 Dom.L.R. 637. 


{a] Ilustration.—A private act 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ileges of others,?? unless such effect is required by 
express words or by necessary implication.?® 


[§ 673] C. Time of Taking Effect*?+—1. In Gen- 
eral. The time at which a statute becomes effec- 
tive may depend not only upon the terms of the 
statute itself,*® but also upon applicable provisions 
of the constitution and general statutes.?¢ 
express terms*’ of general constitutional*® or stat- 
utory*® provisions, there is generally prescribed 
some definite time subsequent to its passage, when, 
in the absence of a special provision fixing a dif- 
ferent time,*® every statute, or at least every stat- 
ute of a general nature,*! shall take effect. 
common provisions of this kind statutes may take 


containing an exemption from com- 
plying with one of the conditions of 
a public statute will not imply exemp- 
tion from all. In re Verrall, [1916] 1 
Sheo100. 

$2. Rothes v. Kirkcaldy, etc., Wa- 
terworks Com’rs, 7 App.Cas. 707. 


33.: Hood vy. Dighton Bridge, 3 
Mass. 263. 


34. Judicial notice of time statutes 
take effect of see Evidence § 1947. 
Time of taking effect of: 


Constitution see Constitutional Law 
§§ 74-79. 


Statute enacted under initiative or 
referendum see supra § 300 et seq. 


Treaty see Treaties [38 Cyc 971]. 
35. See infra § 674. 


36. Bachelor v. State, 113 So. 67,/ 


216 Ala, 356. 


And see infra §§ 674-689. 


[a] Provisions for carrying law 
into effect as not postponing opera- 
tion.— Under Const. art 1 § 25, which 
declares that no law shall be passed 
the taking effect of which shall be 
made to depend on any authority ex- 
cept as provided in the constitution, 
a law (Acts [1899] p 189) providing 
that within ninety days after its pas- 
sage a board shall prepare regulations 
by which the law shall be made effec- 
tive is not violative of the constitu- 
tion, as the statute becomes law with- 
out action on the part of such board, 
which is only charged with its en- 
forcement. Isenhour v. State, 62 N.E. 
40, 157 Ind. 517, 87 Am.S.R. 228. 


37. See constitutional and statu- 
tory provisions. 


[a] Reason for adoption of these 
provisions was the hardships and in- 
justice entailed by the operation of 
the former rules by which statutes 
took effect either from the first day of 
the session or from their passage. 
Price v. Hopkins, 13 Mich. 318; Hal- 
bert v. San Saba Springs Land, etce., 


Assoc., 34 S.W. 639, 89 Tex. 230, 49 
L.R.A. 193. 
[b] Constitutional and statutory 


provisions in regard to procedure (1) 
required for the enactment of a law 
have no application to the time when 
jit shall take effect (Harrison v. Col- 
gan, 82 P. 674, 148 Cal. 69), (2) anda 
declaration of ‘‘an imperative public 
necessity that the constitutional rules 
requiring bills to be read on several 
days be suspended and this act placed 
on its final passage and it is so en- 
acted” related to the method of pass- 
ing the bill and not to the time of 
its. taking effect (Wickes-Nease v. 
Watts, 70 S.W. 1001, 30 Tex.Civ.App. 


515). 
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By the 


Under 


[ec] Resolution of general as- 
sembly is not a statute within Gen. 
St. c 22 § 19, prescribing the time 
when a statute shall take effect. Bar- 
EVs Vex Vall V2 sel. 18s 


Rule by which statutes are effective 
from beginning of session or date of 
passage see infra §§ 681, 683, 684. 


38. Ishenhour v. State, 62 N.E. 40, 
157 Inds. 51%;.. Rosenthal, . vy. “Wiss, 
(Mass.) 169 N.E. 142. And see infra 
§§ 682-684. : 


39. See infra §§ 682-684. 


40. Express provisions in act it- 
self as determining time when stat- 
ute takes effect see infra §§ 673-679. 


41. See cases infra this note. 


[a] General laws within provi- 
sions relating to time statutes become 
effective.—(1) “General law,” as used 
in Const. art 6 § 21, declaring when 
acts take effect, etc., includes an act 
regulating the disposal of a part of 
the public funds of the state, pre- 
viously regulated by general laws. 
State v. Hoeflinger, 31 Wis. 257. (2) 
So the act of March 4, 1834, of the 
Maine legislature, annexing a part of 
one town to another, is a public act, 
and is to be construed accordingly as 
to the time of its taking effect (New 
Portland vy. New Vineyard, 16 Me. 69); 
(3) but an act repealing the charter 
of a town is not “a law of a general 
nature” within the meaning of Const. 
art 2 § 20, which cannot take effect 
for forty days after its passage 
(Johnson v. State, 3 Lea/(Tenn.) 469, 
31 Am.R. 648). 


[b] Private statutes.—(1) The pro- 
vision in Rev. St. c 1 § 1, that every 
statute shall take effect in thirty days 
from the recess of the legislature 
passing the same, unless otherwise 
prescribed, extends to private stat- 
utes. Cooper v. Curtis, 30 Me. 488. 
(2) Under the statute of 1843, 'the rec- 
ord of a private act of assembly dated 
from the time of lodging a copy in the 
recorder’s office to be recorded; a pri- 
vate act was therefore not void, al- 
though not actually recorded within 
the year, if deposited in due time. 
Jefferson v. Stewart, 4 Del. 82. 


42. See infra § 682. 

43. See infra § 682. 

44. See infra § 683. 

45. See infra § 683. 

46. See infra § 686. 

47. See infra § 686. 

48. Cal.—Miller v. Kister, 8 P. 813, 
68 Cal. 142; Peo. v. Johnston, 6 Cal. 
673; Bayside Fish Flour Co. v. Zel- 


lerbach, (App.) 293 P. 834. 
Fla.—Neisel v. Moran, 85 So. 346, 
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effect at a certain fixed day,*? or a designated num- 
ber of days after the end of the legislative session 
at which such statutes are passed,#? or a certain 
length of-time after their passage** or approval,#® 
or upon publication,*® or the proclamation announe- 
ing them in force.*? 
statute speaks from the time it goes into effect§ 
and not otherwise,*® whether that time be the day 
of its enactment®® or some future day to which the 
r power enacting the statute has postponed the time 
of its taking effect.®1 
by the statute itself or by constitutional provision, 
when a statute shall be effective, is equivalent to 
a legislative declaration that the statute shall have 


The general rule is that a 


The fixing of a date either 


80 Fla. 98. 
Mich.—Price v. Hopkin, 13 Mich. 
318; Rice v. Ruddiman, 10 Mich. 135. 


_Mo.—State ex rel. Otto v. Kansas 
City, 276 S.W. 389, 310 Mo. 542; State 
ren Brunjes v. Bockelman, 240 S.W.- 


N.Y.—Peo. v. Butler, 41 N.E. 416, 
147 N.Y. 176. 


Pa.—Thompson vy. Clearfield Co., 2 
Pa.Dist&Co. 619. 


Tex.—Moorman y. Terrell, 202 S.W. 
727, 109 Tex. 173; Fisher v. Simon, 66 
S.W. 447, 882, 95 Tex. 240. 


Wash.—Skidmore v. Clausen, 199 P. 
727, 116 Wash. 403; State v. North- 


|ern Pac. Ry. Co., 102 P. 876, 53 Wash. 


673, 17 Ann.Cas. 1013 [rev on other 
grounds 32 8.Ct. 160, 222 U.S. 870, 56 
L.Ed. 237]. 


“When-a.law is to become effective 
upon a given date, it is as if the law 
was passed upon that date, and by 
emergency clause given immediate ef- 
fect + we must consider the lan- 
guage of the law as if it was used 
upon the day the law became effec= 
tive. In such laws the Legislature is 
speaking in futuro. It speaks as of 
the date the law becomes effective, 
and not as of the date of its passage.” 
State ex-.rel. Brunjes v. Bockelman, 
(Mo.) 240 S.W. 209, 212. 


“As a general rule an act of the leg- 
islature speaks for the future and as 
of the time when it takes effect and 
not of the time it was passed.”’ Peo. 
of cate a 41 N.E. 416, 420, 147 N.Y. 


[a] Right of court to resort to ex- 
trinsic evidence to determine time 
statute takes effect.—‘Whenever a 
question arises in a court of law 
. . . of the time when a statute 
took effect . . the judges who are 
called upon to decide it, have a right 
to resort to any source of information 
which in its nature is capable of con- 
veying to the judicial mind a clear 
and satisfactory answer to such ques- 
tion; always seeking first for that 
which in its nature is most appro- 
priate, unless the positive law has en- 
acted a different rule.” Gardner v. 
Collector, 6 Wall. (U.S.) 499, 511. 


49. Price v. Hopkin, 13 Mich. 318; 
Rice v. Ruddiman, 10 Mich. 125; State 
ex rel. Brunjes v. Bockelman, (Mo.) 
240 S.W. 209; Gilbert v. Ackerman, 
538 N.E. 753, 159 N.Y. 2118, 45 LRA. 
118. 


50. State v. Northern Pac. Ry. Co., 
102 P. 876, 53 Wash. 678, 17 Ann.Cas. 
1013 [rev on other grounds 32 S.Ct. 
160, 222 U.S. 370, 56 L.Ed. 237]. 


51. State v. Northern Pac. Ry. Co., 
supra. : 
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no effect until the date designated;°? and since a 
statute not yet in effect cannot be considered by 
the court,®* the period of time intervening between 
its passage and its taking effect is not to be count- 
ed;°4 but such a statute must be construed as if 
passed on the day when it took effect.°® 
statute may have a potential existence, although it 
will not go into operation until a future time,*® until 
the time arrives when it is to take effect and be 
in force, a statute which has been passed by both 
houses of the legislature and approved by the exec- 


52. Butters v. City of Des Moines, 
209 N.W. 401, 202 Iowa 30. 


53. Board of Regents for Western 
Kentucky Normal School v. Engle, 5 
S.W.(2d) 1062, 224 Ky. 184; Taboada 
v. Registrar, 26 Porto Rico 600; Borge 
v. Registrar, 26 Porto Rico 569; Rivera 
v. Registrar, 26 Porto Rico 565. 


54. Gilbert v. Ackerman, 53 
758, 159 N.Y. 118, 45 L.R.A. 118. 


55. Rice v. Ruddiman, 10 Mich. 
125; State v. Northern Pacific R. Co., 
102 P. 876, 53 Wash. 673, 17 Ann.Cas. 
1013. 


[a] Necessity of determination.— 
Where a law is passed to take effect 
at a future date, the determination as 
of what date the law speaks may be 
of vital importance, ‘‘for if it be tak- 
en to speak as of the date of its 
passage the words therein might have 
one meaning and application; where- 
as if it is taken as speaking as of the 
date when it becomes effective the 
words used therein. might have a to- 
tally different application and mean- 
ing.” State ex rel. Brunjes v. Bockel- 
man, (Mo.). 240 S.W. 209, 211. 


56. State ex rel. Otto v. Kansas 
City, 276 S.W. 389, 310 Mo. 542; Broad- 
water v. Kendig, 261 P. 264, 80 Mont. 
515. 


57. Cal.—Whiting v. Haggard, 60 
Cal. 513; Speegle v. Joy, 60 Cal. 278; 
Peachey v. Calaveras County, 59 Cal, 
548; Bayside Fish Flour Co. v. Zel- 
lerbach, 293 P. 834, 109 Cal.App. 707. 


Fla.—Neisel v. Moran, 85 So. 3846, 
359, 80 Fla. 98 [quot Cyc]. 


Iowa.—Butters vy. City of Des 
Moines, 209 N.W. 401, 202 Iowa 30. 


Ky.—State Board of Blection 
Com’rs v. Coleman, 29 S.W.(2d) 619, 
235 Ky. 24, 30 [quot Cyc]. 


eth v. Ruddiman, 10 Mich. 


N.E. 


Mont.—State v. Northern Pac. R. 
Co., 93 P.. 945, 86 Mont. 582, 15 L.R.A. 
N.S. 134, 13 Ann.Cas. 144. 


N.Y.—Gilbert v. Ackerman, 53 N.E. 
753, 159 NvY. (118,45 L.RiAs 118. 


[a] “A statute has not, ex pro- 
prio vigore, aus’ force until it becomes 
the law of the land, and that is when, 
. . . dt takes. effect.” Gilbert v. 
Ackerman, 53 N.E. 753, 754, 159 N.Y. 
118, 45 L.R.A. 118 [quot Neisel y. 
Moran, 85 So. 346, 358, 80 Fla. 98]. 


[b] Thus the act of March 30, 
1878, which was to become operative 
in March, 1880, never went into effect, 
since Const, art 22 § 1, which became 
operative Jan. 1, 1880, provided that 
all laws in force at the adoption of 

_ the constitution and not inconsistent 
therewith should remain in force, as 
it was only the acts in force on that 
day that were kept in existence. 
Whiting v. Haggard, 60 Cal. 513; 
Speegle v. Joy, 60\Cal. 278; Peachey 
v. Calaveras County, 59 Cal. 548. 
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While a 
In General. 


[c] Old law remains in force until 
the new takes effect. Reddington’ v. 
Waldron, 22 Cal. 185; Cowen v. With- 
row, 21 S.E. 676, 116 N.C. 771. 


58. Smith v. Thomas, 147 N.E. 788, 
317 Ill. 150; Dunne v. County of Rock 
Island, 119 N.E. 1108, 283 Ill. 628; But- 
ters v. City of Des Moines, 209 N.W. 
401, 202 Iowa 30; State v. Northern 
Pac. R: Co., 102 P. 876, 53 Wash. 673, 


17 Ann.Cas. 1013. 

59, Cal.—Harrison v. Colgan, 82 P. 
674, 148 Cal. 69; Santa Cruz Water 
Co. v. Kron, 15 P. 772, 74 Cal. 222; Mil- 
ler v. Kister, 8 P. 813; 68 Cal. 142; 
Peo. v. Johnston, 6 Cal. 673; Bayside 
Fish Flour Co. v. Zellerbach, 293 P. 
834, 109 Cal.App. 707. 


Fla.—Neisel v. Moran, 
359, 80 Fla. 98 [quot Cyc]. 

Tll.— Peo. v. Rose, 47 N.E. 64, 166 
Ill. 422; Iroquois County v. Keady, 34 
Til. 293. 

Ky.—Sttate Board of Election 
Com’rs v. Coleman, 29 S.W.(2d) 619, 
235 Ky. 24, 30 [quot Cyc]. 

La.—State v. Bruno, 21 So. 30, 48 
La.Ann. 1481. 

qguchnatdce v. Hopkin, 


85 So. 346, 


13 Mich. 
Tex.—Johnson v. State, 33 S.W. 232, 
362 Dex. Cry 273. 


Va.—Burks v. Commonwealth, 101 
SiE. 230, 231, 126.Va.. 763 [cit Cyc]: 


60. Day fixed in act see infra § 687. 
61. See constitutional provisions. 
[a] Where provisions in particu- 


lar statute conflict with the constitu- 
tional rule, the latter prevails. Hill v. 
State, 5 Lea (Tenn.) 725. 


[b] Legislature may fix later time 
than that required by the constitution 
for a particular act to take effect. 
Price v.. Hopkin, 13 Mich. 318. 


[ec] Constitutional requirement 
that laws shall be promulgated in 
English language does not deprive the 
legislature of power to make a par- 
ticular law take effect before its pro- 


mulgation. Thomas v. Scott, 23 La. 
Ann. 689. 
62. See constitutional provisions. 


63. Ala.—Bachelor v. State, 113 So. 
67, 216 Ala. 356; State v. Black, 74 So. 
387, 199 Ala. 321. 


Miss.—State v. Jackson, 81 So. 1, 
119 Miss. 727. 


Mo.—State ex rel. Brunjes v. Bock- 
elman, 240 S.W. 209 [cit Cyc]. 


Nev.—Ex p. Ah Pah, 119 P. 770, 34 
Nev. 292 [cit Cyc]. 


N.D.—In re Hendricks, 64 N.W. 110, 
BIN: Ds tals 


Ohio.—State v. Roney, 92 N.H. 486, 
82 OhioSt. 376, 19 Ann.Cas. 918. 


Okl.—Leatherock v. Lawter, 147 P. 
324, 45 Okl. 715. 


utive has no force whatever for any purpose. : 
fore that time no rights may be acquired under it 
and no one is bound to regulate his conduct aecord- 
ing to its terms,®* and all acts purporting to have 
been done under it prior to that time are void.”® 


[§ 674] 2. Express Provisions in Statute®°—a. 
In the absence of constitutional re- 
strictions,° and sometimes by virtue of express 
constitutional provision,®? the legislature is free 
to fix in each act the time it shall take effect;** 
and may therefore provide that it shall take effect 
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57 


Be- 


Or.—Cameron v. Stevens, 256 P. 395. 
171 Or: 538. 


Tex.—Chambers v. Baldwin, (Civ. 
App.) 274 S.W. 1011 [rev on other 
grounds (Commn,. App.) 282 S.W. 
(eas 


Wash.—State v. Clausen, 148 P. 28, 
85 Wash. 260, Ann.Cas.1916B 810. 


“Under section 75 [providing that 
no law of a general nature unless 
otherwise provided shall be enforced 
within a specified time after its pas- 
sage] the Legislature may make an 
act effective at once or delay its op- 
eration as long as it desires.” State 
v. Jackson, 81 So. 1, 119 Miss. 727. 


[a] Thus L. (1893) c 74, relating 
to the revision of the statutes and the 
publication of the same, and provid- 
ing, in § 7, that, on delivery of the 
finished copies of the volume to the 
secretary of state, the governor shall 
proclaim the acceptance of the “vol- 
ume, and thirty days after the procla- 
mation the statutes shall take effect, 
and thereafter be in force and be re- 
ceived as evidence of the laws of the 
state, fixed a date when the laws 
should go into effect, as well as when 
they should be received as evidence. 
re Hendricks, 64 N.W. 110, 5 N.D. 


[b] ‘Time fixed by another statute. 
—(1) The taking effect of a statute 
as a whole, or of parts of it, may be 
deferred, either by the terms of the 
act itself, or by another act in the 
light of which it is construed. Wash- 
ington Terminal Co. v. District of Co- 
lumbia, 36 App.D.C. 186. (2) Similar- 
ly, the time a particular statute shall 
take effect may be fixed by another 
statute passed at the same session 
(Elliot v. Lochnane, 1 Kan. 126; State 
ex rel. Otto v. Kansas City, 276 S.W. 
389, 310 Mo. 542; Honeycutt v. St. . 
Louis, ete., R. Co., 40 Mo.App. 674). 
(3) either as a separate enactment 
(Honeycutt v. St. Louis, etc., R. Co., 
supra), (4) or by way of amendment 
to the principal act (Elliot v. Loch- 
nane, supra). (5) And where a stat- 
ute was silent as to the time when it 
should take effect, but a supplemen- 
tal act passed at the same _ session 
provided that the supplement should 
take effect from the time of its pas- 
sage, it was held to relate back so as 
to embrace the time of the operation ~ 
of the original act. West Feliciana 
R. Co. v. Johnson, 6 Miss. 273. 


{c] Order of time in wh'ch two 
statutes become effective.—The legis- 
lature has power to declare in what 
order of time two statutes shall be 
deemed to have been enacted with 
reference to the time of their taking 
effect. Peo. v. Jaehne, 8 N.E. 374, 103 
N.Y. 182, 4° N.Y.@r. 4782 


[d] Power coextensive with power 
of enacting.—‘‘Unless expressly pro- 
hibited by some constitutional provi- 
sion, the legislature has as much pow- 
er ‘to prescribe when an act shall take 
effect as it has to enact the law it- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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from its passage** or approval,*® or at a specified 
time thereafter,®* or upon its final enactment,*? or 


self.” Cameron v. Stevens, 256 P. 395, 
121 Or. 538, 544. 


64. Ga.—Floyd County v. Salmon, 
106 S.E. 280, 151 Ga. 313 [aff 102 S.E. 
364, 24 Ga.App. 786, judgment of Sup. 
Ct. conformed to 107 S.E. 91, 26 Ga. 
App. 582]. 


La.—New Orleans vy. Holmes, 13 La. 
Ann. 502; In re Merchants’ Bank, 2 
La.Ann. 68; Buhol v. Boudousquie, 8 
Mart.N.S. 425. 


Md.—Culp v. Commissioners of 
Chestertown, 141 A. 410, 154 Md. 620. 


Minn.—State v. Welch, 21 Minn. 22. 


Miss.—Staite v. Jackson, 81 So. 1, 
119 Miss. 727. 


Mo.—Nichols v. Robinson, 211 S.W. 
11, 277 Mo. 483. 


Mont.—State v. State Board of Ex- 
aminers, 238 P. 316, 74 Mont. 1. 


N.Y.—Peo. v. Kennedy, 101 N.E. 442, 
207 N.Y. 533, Ann.Cas.1914C 616; Mat- 
ter of Kenna, 36 N.Y.S. 280, 91 Hun 
178; Matter of Chardavoyne, 5 Dem. 
Surr. 466 (giving a history of the 
changes of rule in England, and a 
summary of the rules in the different 
states of the Union). 


Ohio.—Patterson Foundry & Ma- 
chine Co. v. Ohio River Power Co., 124 
N.E. 241, 99 OhioSt. 429. 


S.C.—State v. Mancke, 18 S.C. 81. 


[a] “Nearly all bills passed by our 
Legislature provide that they shall 
become effective from and after their 
passage. It is the exception to the 
rule when they do not.” State v. 
Jackson, 81 So. 1, 6, 119 Miss. 727. 


[b] “While the general trend of 
legislation is to make bills effective 
from and after their passage, this is 
not always the case.” Sittate v. Jack- 
son, 81 So. 1, 6, 119 Miss. 727. 


[c] Where statute provides that it 
shall take effect immediately (1) it is 
operative from the time of its pas- 
sage (Peo. v. Kennedy, 101 N.E. 442, 
207 N.Y. 533, Ann.Cas.1914C 616) (2) 
or from its final passage (Matter of 
Miller, 18 N.E. 139, 110 N.Y. 216; Fair- 
child v. Gwynne, 14 Abb.Pr. (N.Y.) 
121 [rev on other grounds 16 Abb.Pr. 
231), (3) which has been construed to 
mean upon its approval by the gov- 
ernor (Croveno v. Atlantic Ave. R. Co., 
44 N.E. 968, 150 N.Y. 225; Matter of 
Kemeys, 9 N.Y.S. 182, 56 Hun 117), 
(4) and applies to a case which was 
being tried on the day of its passage 
(Douglas v. Seiferd, 41 N.Y.S. 289, 18 
Misc. 188). (5) However, such a pro- 
vision does not prevent postponement 
of operation, as actually provided for 
to a future time. Floyd County v. 
Salmon, 106 S.E. 280, 151 Ga. 313 [aff 
102 S.E. 364, 24 Ga.App. 796, judgment 
of Sup. Ct. conformed to 107 S.E. 91, 
26 Ga.App. 582]; Peo. v. Kennedy, su- 
pra. (6) Where the act may be sub- 
ject to referendum in some parts of 
the state, such a provision has been 
construed to mean that the act shall 
take effect immediately in such coun- 
ties as are not required to adopt it by 
popular vote, and only after favorable 
vote in such counties as are. Lohan 
v. Thompson, 95 A. 447, 88 N.J.Law 
40. 


[d] Statute to he effective “after 
its passage.”’—A statute effective 
“after its passage” means after sig- 
nature and approval by the governor, 
or, in event of his veto, its final pas- 
sage over veto. Nichols vy. Robinson, 
211 S.W. 11, 277 Mo. 483. 


[e] Question of legislative intent 
[59 C. J.—62] 
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that act be effective from approval._— 
“Where the legislature in the act it- 
self declares that the law shall take 
effect from and after its passage, the 
question becomes one not of constitu- 
tional construction at all, but of legis- 
lative intent; and where there is no 
indication thai the legislature meant 
otherwise it would doubtless be a fair 
inference that the legislature intend- 
ed the act ‘to take effect from the date 
of its approval by the governor, and 
that such approval should not relate 
back to the day of its passage.’ State 
v. Mounts, 14 S.E. 407, 409, 36 W.Va. 
179, 15 :RwAS 243: 


Construction of “passage” and sim- 
ilar words generally as regards time 
Saree fa effect in statute see infra 


65. Stone v. State, 101 So. 58, 20 
Ala.App. 69 [cert den Ex p. Stone, 101 
So. 62, 211 Ala. 601; Ex p. Lucas, 61 
S.W. 218, 160 Mo. 218; State v. State 
Board of Examiners, 238 P. 316, 74 
Mont. 1; State v. Reynolds, 66 P. 614, 
24 Utah 29. 


[a] Sufficiency of approval alone. 
—(1) Holding that, where Const. art 
6 § 25, provides that all acts shall be 
officially published, and no act shall 
take effect until so published, nor un- 
til sixty days after the adjournment 
of the session at which it is passed, 
“unless the Legislature by a vote of 
two-thirds of all the members elected 
to each house, shall otherwise direct,” 
the subordinate clause introduced by 
the conjunction ‘unless’ was intend- 
ed to modify both of the clauses pre- 
ceding it (State v. Reynolds, 66 P. 614, 
24 Utah 29), (2) and, where it was 
provided that a statute should take ef- 
fect upon approval, it became opera- 
tive immediately upon approval, with- 
out previous publication (State v. 
Reynolds, supra). 


[b] Order of approval as fixing 
time of statutes becoming effective.— 
Approval of bills by the governor, who 
is component part of the legislature 
in approval of laws, fixes the time 
when each becomes law, irrespective 
of the order of passage in two hous- 
es of the legislature. State v. State, 
Board of Examiners, 238 P. 316, 74 
Mont. 1. 


Statute in terms to take effect im- 
mediately as taking effect on approval 
see supra note 64 [c]. 


66. Jackson v. State, 142 S.W. 1153, 
101 Ark. 473 (ninety days after pas- 
sage). 

[a] Time of “passage.”—(1) In a 
statute which provides that ‘“‘This act 
shall take effect and be in force ninety 
days from and after its passage,” the 
word “passage” means the time of 
approval by the chief executive 
(Rhea v. State, 147 S.W. 463, 104 Ark. 
162; Jackson v. State, 142 S.W. 11538, 
101 Ark. 473), (2) rather than the end 
of the period during which a referen- 
dum petition might be filed (Rhea v. 
State, supra; Jackson v. State, su- 
pra), (3) for it is on the executive’s 
approval that the enactment of the 
statute becomes complete (Jackson v. 
State, supra), (4) and any other con- 
struction would do violence ‘to the 
pian language of the statute (Rhea 
vy. State, supra; Jackson y. State, su- 
pra). 

“From and after the passing of this 
act” as determining time statute 
takes effect generally see infra § 683. 

67. Jimmerson v. State, 97 So. 686, 


19 Ala.App. 305 [cert den 97 So. 686, 
210 Ala. 189]. 
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at a fixed date,®°* which may be either earlier or 


[a] Thus Acts (1919) p 17 § 21, 
declaring that the act, a prohibition 
measure, “shall take effect from and 
after its passage and final enactment, 
-. .’ is valid and effective, not- 
withstanding Code (1907) § 7805, 
which conditionally suspends the op- 
eration and enforcement of penal 
statutes. Jimmerson y. State, 97 So. 
686, 19 Ala.App. 305 [cert den 97 So. 
686, 210 Ala, 189]. 


68. Cal.—Los Angeles & West Side 
Transp. Co. v. Superior Court in and 
for Sacramento County, 295 P. 837; 
Peo. v. Keseling, 170 P. 627, 35 Cal. 
App. 50. 


Ga.—Ross v. Jones, 107 S.E. 16 
151 Ga. 425. ii 


-Iowa.—Charles_ v. Lamberson, 1 
Iowa 435, 63 Am.D, 457. 


Mo.—State ex rel. Elsas v. Missouri 
Workmen’s Compensation Commis- 
sion, 2 S.W.(2d) 796, 318 Mo. 1004. 


N.J.—McLaughlin v. Newark, 57 N. 
J.Law 298. 


N.Y.—Peo. v. Butler, 41 N.E. 416, 
147 N.Y. 164; Peo. ex rel. Pintler v. 
Transue, 132 N.Y.S. 497, 74 Misc. 504. 


N.C.—Weeks v. Weeks, 40 N.C. 111, 
47 Am.D. 358. 


Ohio.—Patterson Foundry and Ma- 
chine Co. v. Ohio River Power Co., 124 
N.E. 241, 99 OhioSt. 429; State v. 
Roney, 92 N.E. 486, 82 OhioSt. 376, 19 
Ann.Cas, 918. 


Okl.—Ex p. Howland, 104 P. 927, 3 
Ok1.Cr. 142, Ann.Cas.1912A 840. 


Pa.—Thompson vy. Clearfield Coun- 
ty, 2 Pa.Dist.&Co. 619. 


R.I.—Eliot v. Cranston, 10 R.I. 88. 


Tenn.—State v. Morris, 189 S.W. 67, 
186 Tenn. 157. 


La] Statute becoming effective as 
whole.—(1) Where a statute specif- 
ically nrovided that it should “take 
effect September 1, 1901,” the entire 
act for all purposes went into effect 
at that time. Peo. v. Keseling, 170 P. 
627, 35 Cal.App. 501. (2) Therefore 
provisions in such a statute for the 
repeal of other statutes became ef- 
fective on the specified date and not 
before (Peo. v. Keseling, supra), (3) 
and a general statute prescribing 
when statutes shall become effective 
in the absence of a provision in such 
statutes making them effective at an- 
other time is inapplicable (Peo. v. 
Keseling, supra). - 


[b] Effect of repealing act on 
amendment to repealed statute.—. 
Where a repealing act and amending 
statute were approved the same day,. 
the repeal to be effective subsequent 
to the amendment, the amiendment fell 
with the original act on the effective 
date of the repeal. Los Angeles & 
West Side Transp. Co. v. Superior 
Court in and for Sacramento County,, 
(Cal.)= 295 BP. 837: 


[c] Meaning of words in statute 
as relating to time it takes effect.— 
(1) The words “prior to the passage 
of this law” amount to the same thing 
as if the legislature had used the 
word “heretofore” (Charless v. Lam- 
berson, 1 Iowa 435, 63 Am.D. 457), (2) 
and relate to the time the statute in 
which they are used takes effect rath- 
er than to the time of passage (Char- 
less v. Lamberson, supra). (3) Thus, 
where, by express provisions, the 
code took effect July 1, 1851, ‘‘hereto- 
fore’ and “hereafter” in it refer to 
that time, and not to the time of its 
enactment. Charless v. Lamberson,. 
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later than the date fixed by ai general statute,®® or 
upon publication,?° or upon compliance with other 
requirements fixed by the act.71_ Furthermore, a 
statute may fix different dates in the future at which 
the statute shall become effective.*2 A designa- 
tion in a law of a particular future time for it to 
take effect controls’? unless a different intention is 
manifested.7* So, to the extent that the time fixed 
in the particular statute differs from that fixed by 
a prior general law, the particular statute, as the 
latest. expression of the legislative will, prevails over 
the general law.7® In order, however, for a provi- 
sion in a particular statute to have the effect of put- 
ting a statute in operation at a different time than 
that fixed by the general rule, such provision must 
conform to constitutional requirements,‘® and the 
language cannot be aided by intendment or impli- 


STATUTES 


“ rE Ne Oe, i é t 
OSS er ae ee 


[8 674 


cation?? but must be clear,’® distinct,’® definite,*° 
and unequivocal,*! particularly where the statute 
is penal,®? and it is not sufficient that certain parts 
of the act might bear such a construction,** since 
the act must take effect as a whole.** The time at 
which a particular statute shall become effective 
may be specified by an exception or proviso there- 
in.85 The question of whether the legislature is 
within its rights in giving a statute immediate ef- 
fect may be reviewed by the courts;*® yet, before 
declaring a law inoperative for this reason, it should 
clearly appear that the legislature has abused its 
prerogative in this respect.*7 A constitutional pro- 
vision requiring that, with specified exceptions, all 
statutes shall go into effect a designated number 
of days after the adjournment of the session of the 
legislature passing such statutes is not violated by 


supra. 
on Jan. 7, 1828, and directs that it 
shall not apply to instruments made 
“‘Hefore the 15th day of January 
next,” must be construed to speak 
from the first day of the _ session, 
which was in November, 1827, rather 
than from the time the act was finally 
passed, and therefore it went into ef- 
fect on Jan. 15, 1828. Weeks v. 
Weeks, 40 N.C. 111, 47 Am.D. 358. 


[d] “Erroneous reference to section 
of amended act.—L. (1910) c 607, 
amending Consol. L. (1910) ¢ 16 art 
14, which articles as amended consist 
of §§ 380-398, both inclusive, provides 
by § 2 that § 303 of the article should 
take effect on April 1, 1911, but the 
court will notice that the reference to 
§ 303 was an error, there being no 
such section in the article, and that 
§ 383 was intended. Peo. ex rel. Pint- 
Jer v. Transue, 132 N.Y.S. 497, 74 Misc. 
504. 


[e] Date specified as controlling 
despite error in journal of one house. 
—Where both the engrossed and en- 
‘rolled bill signed and approved by 
the governor showed it was passed by 
both senate and house to take effect 
on a particular day, error in the daily 
printed journal of one house, show- 
ing that it was to take effect on a dif- 
ferent day, will not alter the time of 
its taking effect so as to bring into 
effect the provision of Const. art 6 § 
30, prescribing ninety days after the 
passage of the act for its going into 
effect when no other time is provided. 
State v. Valentine, 110 S.E. 445, 90 
W.Va. 35. 


[f] Date prior to passage.—Where 
the legislature names a date for a 
statute to take effect, and such date 
is in fact prior to the date of pas- 
sage, the statute will become effective 
upon the date of its passage. Mc- 
Laughlin v. Newark, 57 N.J.Law 298. 


69. See supra note 68. 


70. Hunt v. Murray, 17 Iowa 313; 
State v. Topeka, 74 P. 647, 68 Kan. 177. 


[a] What constitutes publication.— 
Where a general act provides that it 
shall take effect and be in force from 
and after its publication in the offi- 
cial city paper, it will become opera- 
tive from and after its publication 
in the official state paper, under Gen. 
St. (1901) § 6750, providing that all 
acts of the legislature taking effect on 
publication shall be published in the 
official state paper. State v. Topeka, 
74 P. 647, 68 Kan. 177: 


Publication of statutes generally 
see supra §§ 136-144. 


Statutes effective from time of pub- 


(4) An act which was ratified | lication generally see infra § 686. 


71. See infra § 688. 
72. State v. Black, 74 So. 387, 199 
Ala. 321; State,v. Roney, 92 N.E. 486, 


82.OhioSt. 376, 19 Ann.Cas. 918. 


[a] Thus a statute repealing other 
laws may provide (1) the repeal of 
one statute to take effect at a given 
date (State v. Black, 74 So. 387, 199 
Ala. 321) (2) and the repeal of an- 
other statute at another date (State 
v. Black, Supra), (3) or may even pro- 


vide the repeal of a part of the same], 


statute to take effect at one date and 
a part at another date (State v. Black, 
supra). 


73. Thompson v. Board of Com’rs 


of Reno County, 275 P. 205, 127 Kan.| 


863; Patterson Foundry & Machine 
Co. v. Ohio River Power Co., 124 N.E. 
241, 99 OhioSt. 429; State v.. Roney, 
82 OhioSt. 376, 19 Ann.Cas. 918. 


[a] Reason for rule.—‘‘When the 
act itself designates a particular date 
in the near future for it to take effect, 
such designation should control, rath- 
er than a retrospective or even a 
present date, upon the theory that a 
definite date signifies a legislative 
purpose, and a prospective effect is 
preferable to a retrospective, or even 
a present, effect.” Thompson  v. 
Board of Com’rs of Reno County, 275 
P. 205, 206, 127 Kan. 863. 


{b] Presumption is that the legis- 
lature intends a statute to take effect 
at the time it declares in the statute 
that it shall be in effect, and a court 
may not by construction substitute a 
different time merely to correct de- 
fective legislation. State v. Roney, 
92 N.E. 486, 82 OhioSt. 376, 19 Ann. 
Cas. 918. 


74 Patterson Foundry & Machine 
Co. v. Ohio River Power Co., 124 N.E. 
241, 99 OhioSt, 429. 


75. State v. Welch, 21 Minn. 22; 
Askay v. Cosalan, 46 Philippine 179; 
Baker v. Compton, 52 Tex. 252. 


[a] Thus a provision that an act 
shall take effect and be in force from 
and after its passage is effectual, and 
pro tanto, a repeal of Gen. St. [1866] 
ec 4 § 2, directing that no general law 
shall take effect until published. 
State v. Welch, 21 Minn. 22. 


76. Mark v. State, 15 Ind. 98. 


77. Iroquois County v. Keady, 34 
Ill. 293; Wheeler v. Chubbuck, 16 Ill. 
361; State v. Williams, 90 N.E. 754, 
173 Ind. 414, 140 Am.S.R. 261, 21 
Ann.Cas. 986. 


78. In re General Appropriation 
Bill, 29 PB. 379, 16 Colo. 5389: In re 
Alexander, 44 So. 175, 53 Fla. 647; 


Iroquois County v. Keady, 34 Ill. 293; 
Wheeler v. Chubbuck, 16 Ill. 361. 


{a] Thus the phrase “from and 
after the passage of this act,” occur- 
ring in the beginning of an act, will 
not put the act into immediate effect 
in the absence of the usual effective 
clauses generally observed in the 


state. In re Alexander, 44 So. 175, 
53 Fla. 647. 
79. Iroquois County v. Keady, 34 


ae 293; Wheeler v. Chubbuck, 16 Ill, 


80. Iroquois County v. Keady, 34 
Ill. 293; Wheeler v. Chubbuck, 16 Ill. 
361; State v. Williams, 90 N.E. 754, 
173 Ind. 414, 140 Am.S.R. 261, 21 Ann. 
Cas. 986. 


[a] “In the absence of the statute’s 
fixing definitely the date when the 
reckoning shall begin, even though it 
is a matter of grace, it should not be 
left open to construction or implica- 
tion, and especially when involving 
even indirectly the element of pun- 
ishment. State v. Williams, 90 N.E. 
754, 173 Ind. 414, 422, 140 Am.S.R. 261, 
21 Ann.Cas. 986. 


81. Iroquois County v. Keady, 34 
He 293; Wheeler v. Chubbuck, 16 Ill. 


82. See case supra note 80 [a]. 


83. Iroquois County v. Keady, 34 
Ill. 293; Wheeler v. Chubbuck, 16 Ill. 
361; State v. State Bd. of Pharmacy, 
58 N.E. 531, 155 Ind. 414. 


[a] For example, a provision in one 
section of a statute declaring that 
on or after a certain date it shall be 
unlawful for any one to conduct a 
pharmacy unless it is in charge of a 
registered pharmacist under the pro- 
visions of the act does not delay the 
statute’s taking effect until the date 
named. State v. State Bd. of Phar- 
macy, 58 N.E. 531, 155 Ind. 414, 


84. See infra § 689. 
85. State v. Black, 74 So. 387, 199 
Ala. 321. 


86. Newberry v. Starr, 225 N.w. 
885, 247 Mich. 404; People v. Ureav- 
itch, 178 N.W. 224, 210 Mich. 431; At- 
torney General v. Lindsay, 145 N.w. 
98, 178 Mich. 524, 


87. Newberry v. Starr, 225 N.W. 
885, 247 Mich. 404; People v. Ureca- 
vitch, 178 N.W. 224, 210 Mich. 431. 


fa] Legislative power held not 
abused.—Newberry v. Starr, 225 N.w. 
885, 247 Mich. 404; People v. Bodjack, 
178 N.W. 228, 210 Mich. 448; People v. 
Stambosva, 178.N.W. 226, 210 Mich. 
436; People v. Urcavitch, 178 N.w. 
224, 210 Mich. 481. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘ 


a statute which expressly provides that it shall go 
into effect at a date subsequent to the expiration 
of the designated number of days.’8 


Effect of referendum provisions.°® Referendum 
provisions excepting from their operation laws. nec- 
essary for the immediate support of the state goy- 
ernment or its existing institutions,®° and provid- 
ing that such laws may be given immediate effect, 
must be substantially complied with.®! 


[§ 675] b. Emergency Clause—(1) In General. 
In those jurisdictions in which, under the general 
rule, statutes do not take effect until some time 
subsequent to their passage and approval,®? it is 
commonly provided that when an emergency exists 
the legislature may declare a statute in force from 
its passage®*? and a constitutional provision which 
specifies certain classes of cases with reference to 
which the legislature may not declare an emergen- 
ey thereby impliedly authorizes the legislature to 
declare an emergency in any law which does not 


88. Leatherock v. 
324, 45 Okl. 715. - 


[a] Such constitutional provision 


Lawter, 147 P. 


“emergency” 
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the body of the bill.’” 
noke v. Elliott, supra. 
is to be given 
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come within the enumerated classes.24 An act which 
merely remits certain penalties which otherwise 
would have accrued but for its passing is not an 
act regulating taxation within a constitutional pro- 
vision prohibiting the declaration of an emergency 
in an act regulating taxation.®® Since a statute con- 
taining a valid emergency clause takes effect imme- 
diately upon its passage through all the formalities 
required by the constitution for the complete en- 
actment of laws,°* statutes containing valid emer- 
gency clauses have been held to be effective from 
the time of their approval®’ and when passed over 
the veto of the chief executive, at the time of such 
passage.°® Similarly, notwithstanding a constitu- 
tional provision requiring that emergency bills be 
approved by the governor, such bills may become 
effective as a law when not expressly signed or ve- 
toed by him within the time permitted after receiv- 
ing the approval of the legislature.®® 


Effect of referendum provisions.! A constitution- 
al provision for emergency clauses is not repealed 


City of Roa- 
(4) The word 
its ap- 


[b] “The necessity for this power 
to be vested in the Legislature is ob- 
vious, for emergencies may arise 


does not fix date at which the legis- 
lation shall become effective, but 
merely provides that no act shall go 
into effect until after the expiration 
of the time designated. Leatherock 
v. Lawter, 147 P. 324, 45 Okl, 715. 


89. See also infra §§ 675-679. 
90. See supra § 250. 


91. In re Opinion of Judges, (S.D.) 
234 N.W. 671; State v. Steensland, 192 
N.W. 749, 46 S.D. 342; State v. Taylor, 
178 N.W. 985, 43 S.D. 264. 


[a] Wiustrations.—(1) Act June 
26, 1920 (L. Spec. Sess. [1920] ¢ 43), 
fixing the salary of court reporters, 
and containing an emergency section 
providing it should go into immediate 
effect, is for the support of the gov- 
ernment, within Const. art 3 § 22. 
State v. Taylor, 178 N.W. 985, 43 S.D. 
264. (2) The emergency clause (§ 
3 of L. [1921] ¢ 137), increasing the 
penalty in bastardy cases, is a nullity, 
since such act is not immediately 
necessary for the support of the state 
government nor its existing institu- 
tions. State v. Steensland, 192 N.W. 
749, 46 S.D. 342. (3) A law _ estab- 
lishing a new rural credit board is not 
necessary for immediate support of 
the government, as declared in an 
emergency section, and necessary to 
become immediately effective (Const. 
art 3 § 1, as amended-in 1898). In re 
Opinion of the Judges, (S.D.) 234 N. 
W. 671. 


92. See infra §§ 683, 684. 


93. See constitutional and statu- 
tory provisions. - 


[a] “Emergency” and “which 
emergency.”—(1) Under Const. § 53, 
postponing operation of certain acts 
“unless in case of emergency (which 
emergency shall be expressed in the 
body of the bill),” the words “which 
emergency” are not superfluous. 
City of Roanoke v. Elliott, 96 S.E. 819, 
123 Va. 393. (2) “The word ‘emer- 
gency’ in parentheses was apparent- 
ly placed there merely to point out 
with definiteness and more certainty 
the antecedent to which the word 
‘which’ referred.” City of Roanoke v. 
Elliott, supra. (3) “The construc- 
tion would be the same if the second 
word ‘emergency’ and the parentheses 
were omitted altogether and the sen- 
tence read ‘unless in case of emer- 
gency which shall be expressed in 


parent and natural meaning, that of 
emphasis and_ certainty. City of 
Roanoke v. Elliott, supra. (5) 
“Emergency in the sense of the pres- 
ent constitution [excepting laws re- 
lating to the public peace, health, or 
safety] does not mean expediency, 
convenience or best interest.” State 
v. Meath, 147 P. 11, 84 Wash. 302, 306. 


[b] Applicable to special laws.—A 
constitutional provision providing an 
exception in case of emergency to the 
time laws shall take effect, is ap- 
plicable to a special law (Const. [1902] 
§ 53). Breckenridge v. County School 
Board, 135 S.E. 693, 146 Va. 1. 


94. Cameron v. Stevens, 256 P. 395, 
121 Or. 538. 


95. State v. 
678, 115 Or. 300. 


96. Tarlton v. Peggs, 18 Ind. 24; 
Texas Co. v. Stephens, 103 S.W. 481, 
100 Tex. 628. 


97. U.S.—Diaz Cintron v. People 
of Porto Rico, 24 F.(2d) 957. 


Ariz.—Orme v. Salt Valley Water 
Users’ Ass'n, 217 P. 935, 25 Ariz. 324: 


Ark.—Stanley v. Gates, 19 S.W.(2d) 
1000, 179 Ark. 886; Lee Wilson & Co. 
v. Wm. R. Compton Bond & Mort- 
gage Co., 146 S.W. 110, 103 Ark, 452. 


N.D.—State v. Olson, 176 N.W. 528, 
44 N.D. 614. 


Ky.—County Board of Education v. 
Durham, 249 S.W. 1028, 198 Ky. 733. 


N.M.—State v. Armstrong, 243 P. 
333, 31 N.M. 220. 


Okl1.—Holbert v. Patrick, 177 P. 566, 
72 Okl. 25. 


Or.—Simpson v. Winegar, 258 P. 
562, 122 Or. 297; Cameron v. Stevens, 
256 P..395,.121 Or.:538. 


Wash.—State v. State R. Commis- 
sion, 100 P. 179, 52 Wash. 17 [rev on 
other grounds 32 S.Ct. 535, 224 U.S. 
510, 56 L.Ed. 863]. 


[a] “he effect of an emergency 
clause upon acts passed by the Legis- 
lature is to cause the act to take ef- 
fect at once upon its approval by the 
Governor and to prevent its not going 
into effect until after the expiration 
of the period otherwise prescribed by 
the Constitution.” Cameron v. Ste- 
vens, 256 P. 395, 397, 121 Or. 538. 


Coos County, 237 P. 


where the exercise of the power may 
become _as important and necessary 
for the protection of the public as the 
enactment of the law itself.” Cam- 
ron v. Stevens, 256 P. 395, 397, 121 Or. 


[c] Hour of day.—(1) An act to 
take effect upon its passage, and con- 
taining an emergency clause, is in 
effect during the whole day upon 
which it is approved. Lee Wilson & 
Co. v. Wm. R. Compton Bond & Mort- 
gage Co., 146 S.W. 110, 103 Ark. 452; 
Galveston, etc., R. Co. v. Lynch, 55 
S.W. 389, 390, 22 Tex.Civ.App. 336. 
(2) “It is only from a fiction of law 
that_it has been held an act of the 
legislature which by its terms is to 
take effect from and after its passage 
does not go into effect until the next 
day.” Galveston, etc., R. Co. v. Lynch, 
supra. (3) “The rule, if such it can 
be held, founded on the legal fiction 
that in law there are no divisions or 
fractions of a day, is never allowed 
to operate against the right and jus- 
tice of the case.” Galveston, etc., R. 
Co. v. Lynch, supra. 


Hour of day at which statutes to be- 
come effective at passage become ef- 
fective generally see infra § 684. 


98. State v. Bowman, 156 N.E. 394, 
157 N.E. 723, 199 Ind. 436; Sinking 
Fund Com’rs v. George, 47 S.W. 779, 
104 Ky. 260, 20 Ky.L. 938, 84 Am.S.R. 
454; Biggs v. McBride, 21 P. 878, 17 
Or. 640, 5 L.R.A. 115. 


Veto generally see supra §§ 112-— 
0. 


99. Clark y. Boyce, 185 P. 136, 20 
Ariz. 544. 
[a] Thus a statute having been 


passed as emergency legislation and 
having been retained by the governor 
without approval or veto for ten days 
after adjournment of legislature took 
immediate effect as a law under Const. 
art 4 §§ 12, 13, and art 5 § 7, notwith- 
standing art 4 § 1 subd 3, requiring an 
emergency bill to be passed by a two- 
thirds vote ‘“‘and also approved by the 
Governor.” Clark v. Boyce, 185 P. 
136, 20 Ariz. 544. 


Signature generally see supra §§ 
126-134. 


1. See also supra § 674; and infra 
§§ 676-679. 
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by an initiative and referendum provision;? nor 
is the power to declare an emergency denied by a 
constitutional provision extending the initiative and 
referendum powers to voters of municipalities.*. Un- 
der a constitutional provision that no legislative act 
shall take effect until a specified day and month 
after the act has been passed unless it be otherwise 
expressly declared therein, a statute expressly de- 
claring that it is to go into effect at the time of its 
passage becomes effective as of that date,* notwith- 
standing the existence of other constitutional pro- 
visions authorizing a referendum of legislative acts, 
but expressly excepting from such provisions acts 
of the class to which the particular act belongs.® 
In the absence of provisions specifically authoriz- 
ing the declaration of emergencies in acts subject 
to referendum, it has been held, on the theory that, 
in the absence of a constitutional prohibition, the 
power of the legislature to prescribe when a law 
shall become effective is coextensive with the pow- 
er of enacting the law itself,® that where the tak- 
ing effect of, a law would ordinarily be postponed 
to permit a referendum,’ the legislature has the 
power to give such law immediate effect by declar- 
ing an emergency.* Referendum provisions except- 
ing emergency laws which may be made immediate- 
ly effective® cannot be nullified by attaching an 
emergency clause to laws which are not emergency 
laws.1° Thus, under a constitutional provision for 
a referendum of all legislative enactments, with 
specified exceptions, before going into effect, the 
attachment of an emergency clause would not put 


2. In re Interrogatories by the 


STATUTES 


tach the emergency clause to any law 


[§ 678 


a law into immediate effect unless such law came 
within one of the classes that are excepted from 
the referendum clause.!! Although it has been held 
that the insertion of a so-called’? “peace, health, 
or safety clause” in an act cannot alone make it 
immediately effective,1* and that referable acts con- 
taining the emergency clause but not the peace, 
health, or safety clause cannot become effective un- 
til the time prescribed for acts other than emer- 
gency legislation,'* it has been held that all acts 
having both the emergency and safety clause go 
into effect immediately upon their passage and ap- 
proval by the chief executive;1® but it has also 
been held that a declaration that the particular act 
is necessary for the public peace, health, or safety 
is sufficient!® notwithstanding a constitutional pro-_ 
vision that emergency measures should state why it 
is necessary that they should become immediately 
effective.17 A statute containing an emergency 
clause which does not comply with the exceptions 
stated in the referendum provisions'® may not be- 
come effective until the expiration of a designated 
number of days after the adjournment of the ses- 
sion at which the statute was passed,?® or, if re- 
ferred, under a provision that a referred measure 
shall become effective only when approved by a 
majority of votes, the statute is not effective until 
it receives such required majority of votes.2° Like- 
wise, a statute purporting to be an emergency act 
may, on failing to get the requisite number of votes, 
if otherwise valid, go into effect at the time at which 
other acts subject to referendum become effective.*1 


16. Orme v. Salt River Valley Wa- 


Governor, 181 P. 197, 66 Colo. 319, 7 
A.L.R. 526. 


3. Cameron vy. Stevens, 256 P. 395, 
121 Or. 538. 


4. Beall v. 
Md. 669. 


5. Beall v. State, supra. 
6. See supra § 674. 


7. Suspension by referendum see 
supra §§ 300-304. 


8. Cameron v. Stevens, 256 P. 395, 
121 Or. 538. 


9. See supra §§ 245, 246. 


10. Oklahoma City v. Shields, 100 
P. 559, 22 Okl. 265; Johnson v. Jones, 
204 N.W. 15, 48 S.D. 260, 264; Hodges 
v. Snyder, 178 N.W. 575, 43 S.D. 166; 
State v. Whisman, 154 N.W. 707, 36 
S.D. 260, L.R.A.1917B 1 [error dism 
36 S.Ct. 449, 241 U.S. 648, 60 L.Ed. 1218 
(overr sub nom. State v. Bacon, 85 N. 
W. 605, 14 S.D. 394)]. : 


“The referendum clause in section 1 
of article 3 is as much a part of the 
Constitution as any other part there- 
of, and must be observed and treated 
with the same respect as any part; 
and the Legislature has no right to 
disregard it nor to nullify it by at- 
taching an emergency clause to a law 
that in fact is not an emergency law.” 
en v. Jones, 204 N.W. 15, 48 S. 


[a] Declaration that act is emer- 
gency measure is nugatory unless it 
is in fact such a measure. Dinneen v. 
Rider, 136 A. 754, 152 Md. 343, 


[b] “If merely attaching the emer- 
gency clause would put any law into 
immediate operation and prevent a 
vote thereon under the referendum 
clause, then the Legislature could at- 


State, 103 A. 99, 131 


that could secure a two-thirds vote o 
the Legislature, and in that way prac- 
tically nullify the referendum clause 


in the Constitution.” Hodges v. 
Puy dee, LTS. ING Wi.” 515, Si Ss el Sos Ls 
11. Warwick v. Bliss, 187 N.W. 


715, 45 S.D. 388; Hodges v. Snyder, 
178 N.W. 575, 43 S.D. 166. 


12. Fahey v. Hackmann, 237 S.W. 
752, 291 Mo. 351. 


13. Fahey v. Hackmann, supra; 
State ex rel. Pollock v. Becker, (Mo.) 
233 S.W. 641. 


[a] Reasons for rule—(1) “To 
hold that the Legislature could by the 
use of a declaration to the effect that 
a given bill was ‘necessary for the 
immediate peace, health or safety’ of 
the state when in fact the bill itself 
showed no emergency would be to de- 
stroy the constitution l provision.” 
State ex rel. Pollock v. Becker, (Mo.) 
233 S.W. 641, 646. (2) “It is ab- 
solutely against all reason to rule 
that the Legislature can by trick and 
chicanery through’ a_ declaration 
against the very face of the bill cut 
the people off from the constitutional 
rights to refer all measures and yet 
retain the legislative right.” State ex 
rel. Pollock v. Becker, supra, 


[b] Emergency and so-called safe- 
ty clauses (1) have separate and dis- 
tinct functions (In re Interrogatories 
by the Governor, 181 P. 197, 66 Colo. 
SLOT aA pe Os 
interchangeable (In re Interrogatories 
of the Governor, supra). 


14. In re Interrogatories by the 
Governor, 181 P. 197, 66 Colo. 319, 7 A, 
L.R. 526. 


15. In re Interrogatories by the 
Governor, supra. 


(2) and are not’ 


Be Users’ Ass'n, 217 P. 935, 25 Ariz. 
o . 


17. Orme v. Salt River Valley Wa- 
ter Users’ Ass’n, supra. 


18. See supra §§ 245, 246. 


19. |State ex rel. State Highway 
Commission v. Thompson, 19 S.W.(2d) 
642, 323 Mo. 742; MHollowell  v. 
Schuyler, 18 S.W.(2d) 498, 322 Mo. 
1230; State ex rel. Harvey v. Linville, 
300 S.W. 1066, 318 Mo. 698; State ex 
rel. and to Use of Kolen v. Southwest- 
ern Bell Telephone Co., 292 S.W. 1037, 
316 Mo. 1008; Fahey v. Hackmann, 237 
S.W. 752, 291 Mo. 351; Sears v. 
Multnomah County, 88 P. 522, 49 Or. 
42; State v. Whisman, 154 N.W. 707, 36 
S.D. 260 [error dism 36 S.Ct. 449, 241 
U.S. 6438, 60 L.Ed. 1218]. 


[a] Where bill filed by governor 
without objections—Where an act 
with an emergency clause was pre- 
sented to the governor on May 4, 1911, 
and the legislature adjourned sine die 
May 6th, and the governor retained 
the act until June 5 following, on 
which day he filed it in the office of 
the secretary of state without objec- 
tions, the act went into effect, either 
on June 5 as an emergency measure or 
in August, under the initiative and 
referendum amendment (lL. [1910] p 
11 § 2) to Const. art 5 § 1. People v. 
Scott, 120 P. 126, 52 Colo. 59. 


20. Sears v. Multnomah County, 88 
P. 522, 49 Or. 42; State v. Whisman, 
154 N.W. 707, 36 S.D. 260 [error disin 
ieiehl 449, 241 U.S. 643, 60 L.Ed. 


21. Miami County v. City of Day- 
ton, 110 N.E, 726, 92 OhioSt. 215. 


[a] Thus an alleged emergency act 
which fails to receive the two-thirds 
majority required becomes valid at 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 675-677] 


Under a constitutional provision authorizing a ref- 
erendum of all statutes except emergency acts,-7 La, 
public local law affecting a local subdivision of the 
state may become effective immediately as an emer- 
gency measure,”* notwithstanding another provi- 
sion prohibiting the enactment as an emergency 
measure of any act creating or abolishing any office 
or changing the salary of officers;2+ but under ref- 
erendum provisions excepting: emergency measures, 
to inelude only such as are necessary for the pres- 
ervation of the public peace, health, or safety, and 
not to include acts infringing the right of municipal 
home rule, an act infringing such right cannot be 
made immediately effective.25 


[§ 676] (2) Necessity and Purpose. The reason 
for making an exception of emergency legislation 
to the general rule postponing the taking effect of 
laws was one of manifest necessity.2* Emergency 
clauses are not added for the purpose of clarifying 
or declaring the intention of the legislature?* nor 
to explain the express language of the act,?% but 
only for the purpose of setting forth the reasons 
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for the suspension of the constitutional rule requir- 
ing the bill to be read on three separate days,?®? and 
for putting into immediate effect such act, what- 
ever 1ts scope and terms may be.?° Where, under 
a particular provision of the constitution, the leg- 
islature is authorized to pass acts of a particular 
nature to take effect at once, such acts may be made 
to take effect upon their passage without an emer- 
gency clause, notwithstanding a general require- 
ment of an emergency clause in acts intended to 
take effect before a certain time.*?1 | The mere fact 
that a bill is passed at a special or extraordinary 
session®* does not constitute such bill an emergency 
measure so as to make it immediately effective.33 


[§ 677] (3) Determination of Emergency by Leg- 
islature. Under provisions authorizing the declara- 
tion of an emergency, it has been held that the 
legislature 1s the sole judge as to whether an emer- 
gency exists;** and that the legislative declaration 
is final,?> and that its declaration is not open to 
question by the courts;** but the contrary has also 


the end of the ninety-day referendum 
period if otherwise valid. Miami 
County v. City of Dayton, 110 N.E. 
726, 92 OhioSt. 215. ; 


22. See supra §§ 245, 246. 


23. Dinneen v. Rider, 136 A. 754, 
152 Md. 348; Strange v. Levy, 107 A. 
549, 1384 Md. 645. 


[a] Thus (1) neither a statute au- 
thorizing the amendment of a corpo- 
rate charter whereby a municipality 
might provide a board for the opera- 
tion of a water supply system 
(Strange v. Levy, 107 A. 549, 134 Md. 
645) (2) nor a law creating a portion 
of Baltimore County as a water Ssewer- 
age and storm water drainage district 
is invalid because effective from pass- 
age, as violating a constitutional pro- 
vision that no measure changing the 
salary, term, or duty of any officer 
shall be enacted as an emergency law 
(Dinneen v. Rider, 136 A. 754, 152 Md. 
343). 


[b] Reason for rule.—It would be 
a manifest incongruity for all the vot- 
ers of a city or county to have the 
right to approve or reject a public 
local law affecting and operating 
primarily within a limited portion of 
the territory of either. Dinneen v. 
Rider, 136 A. 754, 152 Md. 343. 


24, Dinneen v. Rider, 136 A. 754, 152 
Md, 343; Strange v. Levy, 107 A. 549, 
134 Md. 645. 


' 25. Lemaire v. Crockett, 101 A. 302, 
116 Me. 263. 


[a] Thus an act which takes con- 
trol of the police department from 
the municipality and confers it upon 
a commission appointed by the gov- 
ernor is invalid as an infringement 
of the right of home rule and cannot 
be made immediately effective under 
a provision prohibiting such infringe- 
ment. Lemaire v. Crockett, 101 A. 302, 
116 Me. 263. 

26. City of Roanoke v. Elliott, 96 
S.B. 819, 123 Va. 393. 

27. Missouri-Kansas-Texas R. Co. 
of Texas v. Thomason, (Tex.Civ.App.) 
280 S.W. 325. 

28. Missouri-Kansas-Texas R. Co. 
of Texas v. Thomason, supra. 


29. Missouri-Kansas-Texas R. Co. 
of Texas v. Thomason, supra. 


30. Missouri-Kansas-Texas R. Co. 
of Texas v. Thomason, supra. 


[a] “Evidently the sole purpose of 
the constitutional requirement of a 
two-thirds majority in emergency 
measures was for the purpose of with- 
drawing such measures from _ the 
referendum provisions of the consti- 
tution.”’ Miami County v. City of 
DARE CRs 110 N.E. 726, 92 OhioSt,. 215, 


31. People v. Rose, 47 N.H. 64, 166 
Tll. 422. 


32. See supra §§ 19-22. 


33. State v. Olson, 176 N.W. 528, 44 
N.D. 614. 


34. U.S.—Block v. Hirsh, 41 S.Ct. 
458, 256 U.S. 135, 65 L.Ed. 865 [rev 50 
App.D.C. 56, 267 F. 614, 11 A.L.R. 1238, 
and cert den 254 U.S. 640, 65 L.Ed. 
452]. 


Ariz.—Orme v. Salt Valley Water 
Users’ Ass’n, 217 P. 985, 25 Ariz. 324. 


Ark.—Baker v. Hill, 21 S.W.(2d) 
867, 180 Ark. 387; Stanley v. Gates, 19 
S.W.(2d) 1000, 179 Ark. 886. 


Colo.—In re Interrogatories of the 
Governor, 181 P. 197, 66 Colo. 319, 7 
A.L.R. 526, 


Ill—Graham vy. Dye, 139 N.E. 390, 
308 Ill. 283; Wheeler v. Chubbuck, 16 
TL. 36x. 


Ind.—Carpenter v. 
Blackf. 415. 


Mich.—People v. Kramer, 195 N.W. 
802, 225 Mich. 35. 


N.Y.—People v. Moynihan, 200 N.Y. 
S. 434, 121 Misc. 34. 


Or.—Joplin v. Ten Brook, 263 P. 893, 
124 Or. 36; Simpson v. Winegar, 258 
Py 562) W1224"Or 297; — Cameron sve 
Stevens, 256 P. 395, 121 Or. 538; Ben- 
nett Trust Co. v. Sengstacken, 113 P. 
8638, 58 Or. 333; Biggs v. McBride, 21 
P. 878, 17 Or. 640, 5 L.R.A. 115. 


Va.—City of Roanoke vy. Elliott, 96 
S.E. 819, 123 Va. 393 [cit Cyc]. 


35. In re Interrogatories to Gov- 
ernor, 181 P. 197, 66 Colo. 319, 7 A.U.R. 
526. 


“As to all emergency measures and 
acts within the purview of this excep- 
tion [the general constitutional pro- 
vision that legislative acts shall not 
take effect until ninety days after pas- 
sage] the Legislature may declare an 
emergency to exist, for the purpose 
and to the end that such enactment 
may at once go into effect, and such 


Montgomery, 7 


declaration and finding as to the 
existence of such emergency is final 
and not within the power or province 
of the courts to question.” In re In- 
terrogatories of the Governor, 181 P. 
197, 66 Colo: 319,323, 7 ATER. 526: 


“Its action is supreme in declering 
when an emergency exists; and if it 
states a fact or facts constituting the 
emergency so that its action cannot be 
said to be arbitrary, the eourts cannot 
say that it has or has not performed 
its constitutional duty.” Stanley v. 


Gates, 19 S.W.(2d) 1000, 1005, 179 
Ark. 886. 
[a] Beason for rule.—‘Such de- 


termination is in its nature political, 
and not judicial; and for such errors, 
if they be errors, the remedy must be 
found in the virtue and intelligence of 
the people. The ballot-box is the 
medium through which they may be 
corrected.” Biggs v. McBride, 21 P. 
878, 880, 17 Or. 640. 


[b] “The reason for stating that 
a particular act belonged to the emer- 
gency class (1) was to eall that fact 
to the attention of members of the 
legislature, not of the people, so that 
they might carefully examine it and 
determine for themselves whether or 
not the act should be so classified.” 
City of Roanoke v. Elliott, 96 S.E. 819, 
123 Va. 393, 401. (2) ‘Notice to the 
people of an alleged fact which they 
could not controvert would be in 
vain.” City of Roanoke v. Elliott, 
supra. 


Determination of emergency under 
initiative and referendum provisions 
see supra § 675. 


36. U.S.—Block v. Hirsh, 41 S.Ct. 
458, 256 U.S. 135, 65 L.Ed. 865 [rev 
50 App.D.C. 56, 267 F. 614, 11 A.L.R. 
1238, and cert den 254 U.S. 640, 65 
L.Ed. 452]. 


Ariz.—Orme y. Salt Valley Water 
Users’ Ass’n, 217 P. 935, 25 Ariz. 324, 


Ark.—Baker v. Hill, 21 S.W.(2d) 
867, 180 Ark. 387; Stanley v. Gates, 19 
S.W.(2d) 1000, 179 Ark. 886. 


Cal.—Ex parte McDermott, 183 P. 
437, 180 Cal. 783. 

N.Y.—People v. Moynihan, 200 N.Y. 
S. 434, 121 Misc. 34. 

Or.—Simpson vy. Winegar, 258 P, 
562, 122 Or. 297; Cameron v, Stevens, 
256 P. 395, 121 Or. 538. 


Tex.—Day Land, etc., Co. v. State, 
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been held.?? 
Limitation on legislative power. 


4 S.W. 865, 68 Tex. 526. 


Va.—City of Roanoke v. Hlliott, 96 
S.E. 819, 123 Va. 393 [cit Cyc]. 


“A declaration by the Legislature of 
an emergency based, upon certain 
facts stated is conclusive upon the 
courts, and upon all parties in so far 
as it abridges the right involved in 
the referendum.” Stanley v. Gates, 19 
S.W.(2d) 1000, 1005, 179 Ark. 886. 


[a] Examples of emergency legis- 
lation.—(1) Criminal syndicalism act 
at time doctrine actively agitated. Ex 
parte McDermott, 183 P. 437, 180 Cal. 
783. (2) Emergencies growing out of 
the war, resulting in rental conditions 
in the District of Columbia. Block 
v. Hirsh, 41 S.Ct. 458, 256 U.S. 135, 
65 L.Ed. 865, 16 A.L.R. 165 [rev 50 
App.D.C. 56, 267 F. 614, 11 A.L.R. 1238, 
and cert den 41 S.Ct. 18, 254 U.S. 640, 
65 L.Ed. 452]. (3) Emergency de- 
clared to exist by the Fuel Adminis- 
tration Law. People v. Moynihan, 200 
I.Y.S. 434, 121 Mise. 34. (4) Provi- 
sion for betterment of state charitable 
institutions and equalization of educa- 


tional opportunities. Stanley v. 
Gates, 19 S.W.(2d) 1000, 179 Ark, 886. 
(5) Statute declaring an emergency 


fixing pay of members of general as- 
sembly. State v. Bowman, 156 N.E. 
394, 157 N.E. 7238, 199 Ind. 436. (6) 
Statute providing for construction of 
hospital for nervous diseases and tu- 
berculosis sanatorium through bond 
issuance. Baker v. Hill, 21 S.W.(2d) 
867, 180 Ark. 387. (7) Statute provid- 
ing for the issuance of search war- 
rants. People v. Kramer, 195 N.W. 
802, 225 Mich. 35. 


Determination of acts necessary for 
public peace, health, or safety under 
initiative and referendum provisions 
see supra § 675. 


37. Payne v. Graham, 107 A. 709, 
118 Me. 251, 7 A.L.R. 516; Attorney 
General v. Lindsay, 145 N.W. 98, 178 
Mich, 524. 


{a] Reason for this view.—‘“When 
passed, all legislative ‘acts are beyond 
its [the legislature’s] power and con- 
trol and, except where the exercise of 
a delegated power is specifically made 
final, are all subject to construction 
by the courts, and it is for the courts 
to determine whether legislative dis- 
eretion is final.’ Attorney General v. 
rma 145 N.W. 98, 100, 178 Mich. 


[b] “Obviously the test is the ex- 
tent to which the legislative power is 
limited by the Constitution.” Payne 
v. Graham, 107 A. 709, 118 Me. 251, 7 
A.L.R. 516. 


[ec] Emergency clause unauthor- 
ized.—(1) Conditions in 1927 held not 
to require emergency legislation for 
surrender and reopening a state bank 
which could not continue as a going 
concern. Amos v. Conkling, 126 So. 
283, 99 Fla. 206. (2) L. (1925) ¢ 100, 
relating to depositors’ guaranty fund, 


It has been held 
that a constitutional provision that no acts shall 
be effective immediately on passage except those 
making appropriations and those immediately nec- 
essary for the preservation of the public peace, 
health, or safety imposes a definite limitation on 
legislative action,*® and that the legislature cannot 
disregard the limitation and give immediate effect 
to acts clearly not immediately necessary for the 
preservation of the public peace, health, and safe-’ 
ty,?® but under such a provision it is sufficient that 
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iter 


the law sought to be made immediately effective has 


declaration that 


Statement of 


‘ 
did not become effective until July 
1, 1925, notwithstanding an emergency 
clause, the act not being for the 
preservation of public peace or safety, 
nor for the support of the state goy- 
ernment or its existing public institu- 


tions. State v. Smith, 206 N.W. 233, 
49 S.D. 106. : 
38. Attorney General v. Lindsay, 


145 N.W. 98, 178 Mich. 524. 


39. Attorney General v. Lindsay, 
supra. . 


40. Naudzius v. Lahr, 234 N.W. 581, 
253 Mich. 216, 227; Industrial Bank 


of Wyandotte v. Reichert, 232 N.W. 


235, 251 Mich, 396. 


“It is not the province of the court 
to attempt to accurately ascertain and 
adjudicate the immediate necessity of 
the terms of the particular act, but if 
the subject of the law has a real and 
substantial relation to public peace, 
health, or safety, all doubt will be re- 
solved in favor of the legislative judg- 
ment that it is ‘immediately neces- 
sary.’” Naudzius v. Lahr, 234 N.W. 
581, 253 Mich. 216, 227. 


[a] “Am act which tends to dis- 
courage collusion and fraud in litiga- 
tion is obviously pertinent to public 
safety and we cannot say, beyond 
doubt, that it was not immediately 
necessary to that end.” Naudzius v. 


Pane, 234 N.W. 581, 253 Mich. 216, 
Nien See supra text and notes 38- 
42. See supra § 672. 
43. In re General Appropriation 


Bill, 29 P..379, 16 Colo. 539; 
Goda, 84 Ind. 209; Mark v. State, 15 
Ind. 98; Lemaire v. Crockett, 101 A, 
302, 116 Me. 263; Missouri, etc., R. Co. 
yn eee 41 S.W. 466, 92 Tex. 


[a] Thus (1) a bili lacking an 
emergency clause required by the con- 
stitution to be expressed in the act, 
although signed by the executive and 
presiding officers of the two houses, 
does not take effect until the time 
prescribed by the general rule, al- 
though the journals of the houses 
showed it contained such clause when 
the final votes were taken. In re Gen- 
eral Appropriation Bill, 29 P. 379, 16 
Colo. 589. (2) Under a provision that 
the emergency must be declared in the 
preamble or the body of the act, the 
emergency must be declared in the 
preamble of the act itself, and cannot 
be incorporated, with effect, in any 
other statute. Cain v. Goda, 84 Ind. 
209. (3) Under such a provision, an 
act merely providing that it shall take 
effect on and after its passage and 
approval does not sufficiently express 
an emergency (State v. Adams Ex- 
press Co., 115 N.W. 625, 80 Neb. 840; 
State v. Wells, 115 N.W. 625, 80 Neb. 
838; State v. Pacific Express Co., 115 
N.W. 619, 80 Neb. 828, 18 L.R.A.N.S. 
664), (4) and the phrase “from and 


Cain v. 


a-real and substantial relation to those objects.*° 


Sufficiency. Where special provisions, other than 
those authorizing the declaration of an emergency 
in acts necessary fof the preservation of the pub- 
lie peace, health, and safety,*! permitting the legis- 
lature to except certain statutes from the general 
rule,#2 are found in the constitution, the legislative 


an emergency exists must conform 


to the constitutional requirements,*? and must be 
clear, distinct, and unequivocal.** 


reasons for emergency. While a 


after the passage of this act,” occur- 
ring at the beginning of a statute, 
does not constitute a sufficient emer- 
gency clause (In re Alexander, 44 So. 
175, 538 Fla, 647). (5)  HEmergency 
clause omitted. Mark v. State, 15 Ind. 
98. (6) Under a provision that no 
emergency clause shall take effect un- 
less it receive a vote of two thirds 
of all the members elected to each 
house, a bill with an emergency clause 
that receives seventy-eight ayes and 
eight noes in a house of one hundred 
and twenty-eight members) cannot 
take effect until the time fixed for 
bills without such a clause. Missouri, 
etc., R. Co. v. McGlamory, 41 S.W. 466, 
92) BTex. L505 Cr) Provisions that 
emergency measures Shall not include 
the granting of franchises or licenses 
to corporations or individuals to ex- 
tend for more than one year, acts for 
the purchase or sale of real estate nor 
the renting nor encumbrance of real 
property for more than one year, are 
specific limitations on the power of 
the legislature. Oklahoma City v. 
Shields, 100 P. 559, 22 Okl. 265. 


Emergency laws under initiative 
and referendum provisions generally, 
see supra § 675, 


44. Wheeler v. Chubbuck, 16 Ill. 
361; Mark v. State, 15 Ind. 98. 


[a] Clause relating to method of 
enactment rather than to time of tak- 
ing effect.—Under Const. art 3 § 39, 
providing that “no law . . .. shall 
take effect or go into force until 
ninety days after the adjournment of 
the session at which it was enacted, 
unless in case of an emergency, ex- 
pressed [therein], the Legislature 
Shath >. otherwise direct,’’ and 
§ 32 prescribing the manner in which 
laws are to be considered and passed, 
and authorizing such rules to be sus- 
pended in case of “imperative public 
necessity,” a clause in an act reciting 
the existence of ‘“‘an imperative public 
necessity that the constitutional rule 
requiring bills to be read on three sev- 
eral days be suspended, and this act 
placed on its final passage, and it is 
so enacted,” related to the method of 
passing the bill and not to the time it 
should take effect. Wickes-Nease v. 
eras 70 S.W. 1001, 30 Tex.Civ.App. 


[b] Clause suspending repeated 
reading of bill as also making it im- 
mediately effective—(1) A statute 
containing an emergency clause dis- 
pensing with the repeated reading of 
the act under one section of the con- 
stitution, but omitting a clause put- 
ting the act into immediate effect un- 
der another section, does not become 
immediately effective. Belcher v. 
State, 44 S.W. 1106, 39 Tex.Cr. 121. 
(2) However, it has also been held 
that an emergency clause suspending 
the rule requiring the repeated read- 
ing of a statute in which such clause 
is incorporated was sufficient to make 
the law immediately effective. Orrick 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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constitutional provision requiring that the reasons 
for the emergency shall be set out#® must be com- 
plied with,*® and while under a constitutional pro- 
vision requiring that the emergency shall be ex- 
pressed in the act sought to be made immediately 
effective, an emergency clause may be invalid for 
failing to state what the emergency is,*? neverthe- 
less, in the absence of constitutional provisions re- 
quiring that the reasons for an emergency act be 
set out,*S the ground of the emergency need not. be 
stated in the act sought to be made inimediately 
effective,*® merely stating the fact of the emergency 
Under a constitutional provision 
requiring a statement “in one section of the act” 
of the facts making it necessary in the judgment of 
the legislature that a law shall go into immediate ef- 
fect where the legislature considers that it is neces- 
sary for the immediate preservation of the public 
peace, health, or safety, such provision must be com- 


being sufficient.>° 


plied with.® 


v. Ft. Worth; 114 S.W. 677, 52 Tex. 
Civ.App. 308; Jameson v. State, 24 S. 
W. 508, 32 Tex.Cr. 385. 


{[c] Express words unnecessary.— 
(1) Itis not necessary that the emer- 
gency provision shall be made in ex- 
press words (Swann v. Buck, 40 Miss. 
268), (2) nor that it shall be con- 
tained in the act sought to be made 
immediately effective (Swann v. Buck, 
supra), (3) but it is sufficient that the 
intention of the legislature is clearly 
manifested in some manner other than 
by the general phraseology of the act 
or resolution itself (Swann v. Buck, 
supra). 


45. See constitutional provisions. 


46. Hinkle v. Rose, 26 S.W.(2d) 
541, 233 Ky. 606 [dist McIntyre v. 
Commonwealth, 297 S.W. 931, 221 Ky. 
16]; McIntyre v. Commonwealth, 297 
Sai a Oaks ale yey SHO UIP aye, bv. 
Graham, 107 A. 709, 118 Me. 251, 7A. 
L.R. 516. 


[a] “It has been the uniform cus- 
tom of the Legislature under the Con- 
stitution (1) to spread all acts on the 
journal when passed in each house 
and to insert in the act the reasons 
for the emergency requiring the act 
to take effect upon its approval.” 
McIntyre vy. Commonwealth, 297 S.W. 
931, 932, 221 Ky.16. (2) “In this way 
the reasons for the emergency are set 
out at length in the journal in each 
house.” McIntyre v. Commonwealth, 
Supra. 


[b] Emergency declared to exist. 
—(1) “Owing to the congested condi- 
tion of the docket in said Thirty- 
Third judicial district” does not suf- 
ficiently set out the emergency so as 
to permit immediate effect being giv- 
en to a Statute creating such dis- 
trict. McIntyre v. Commonwealth, 
297 S.W. 931, 221 Ky. 16. (2) “Ow- 
ing to the necessity of preserving the 
public health in general the enact- 
ment of more stringent laws .. . 
is an emergency” contains an as- 
sumption that there is a necessity for 
preserving the public health and a 
conclusion that the enactment of 
more stringent laws is an emergency 
measure (Payne v. Graham, 107 5 
709, 118 Me. 251, 7 A.L.R. 516) (3) 
containing no statement of facts as 
required by the constitution (Payne 
vy. Graham, supra) (4) and no facts 
that are even suggestive of an emer- 
gency (Payne y. Graham, supra). 


[ec] Bmergency sufficiently de- 
clared.—Hinkler v. Rose, 26 S.W.(2d) 
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Where an amending act prescribes that there shall 
be added an emergency clause, it will be regarded 
as applying to the amending act rather than the 
amended act which was enacted some time earlier.®? 


Effect of referendum provisions. By express pro- 
vision®® to make laws otherwise referable imme- 
diately effective, the particular act must not only 
be immediately necessary for the preservation of 
the public peace, health, or safety, but the emer- 
gency and the facts which constitute such emergency 
must be set out in the act itself.>4 
with the rule heretofore stated with reference to 
emergency clauses generally,°> under referendum 
provisicns excepting emergency laws necessary for 
the immediate conservation of the public peace, 
health, or safety,°®° which laws are permitted to go 
into immediate effect, the judgment of the legisla- 
ture as to what constitutes an emergency within the 
meaning of the exception has been held to be final,®7 


In accordance 


unless the particular statute under consideration is 


541, 233 Ky. 606. 


47. Peo. v. Holmes, 173 N.E. 145, 
341 Ill. 23; Graham y. Dye, 139 N.E. 
390, 308 Ill. 283: 


fa] “Failure to attach an emer- 
gency clause indicates a lack of’ ne- 
cessity in the legislative mind for the 
immediate operation of the act and 
rationally leads to the conclusion that 
grace was intended to be extended to 
give time to those who might be af- 
fected.’ Williams v. State, 90 N.E. 
754, 173 Ind. 414, 423, 140 Am.S.R. 26, 
21 Ann.Cas. 986. 


' 48. See constitutional provisions. 


49. Diaz Cintron v. People of Por- 
to Rico, 24 F.(2d) 957; Bennett Trust 
Co. v. Sengstacken, 113 P. 8638, 58 Or. 
333; Breckenridge v. County School 
Board, 135 S.E. 693, 146 Va. 1; City 
of Roanoke y. Elliott, 96 S.E. 819, 123 
Va. 393. 


[a] Reasons for rule.—(1) “If the 
Legislature is'the sole judge of the 
existence of an emergency, and its 
action is not reviewable, why should 
it state the reasons actuating it, in 
the absence of a constitutional re- 
quirement to that effect?’ City of 
Roanoke vy. Elliott, 96 S.B. 819, 822, 
123 Va. 393. (2) “Why should it state 
reasons which no one could call in 
question?” City of Roanoke v. El- 
liott, supra. 


50. City of Roanoke vy. Elliott, 96 
S.E. 819, 123 Va. 393. 


51. Ex p. McDermott, 183 P. 437, 
180 Cal. 783. 


52. State v. Railroad Commission 
of Washington, 100 P. 179, 52 Wash. 
17 [rev on other grounds sub nom. 
State of Washington v. Fairchild, 32 
S.Ct. 535, 224 U.S. 510, 56 L.Ed. 863]. 


[a] “It is not reasonable to con- 
elude that the intention of the legis- 
lature was to enact an emergency 
clause to take effect upon an act of 
the legislature which had been in ef- 
fect for two years prior thereto.” 
State v. Railroad Commission of 
Washington, 100 P. 179, 52 Wash. 17, 
25 [rey on other grounds sub nom. 
State of Washington v. Fairchild, 32 
S.ct. 535, 224 U.S. 510,.56 L.Ed. 863]. 


53. See constitutional provisions. 


54. Payne v. Graham, 107 A. 709, 
710, 118 Me. 251, 7 A.L.R. 516. 


“Of the states that have provided 
for giving emergency acts immediate 
effect, generally in connection with 
the initiative and referendum, the 
Constitutions of nearly all provide in 


effect that emergency legislation shall 
include only such measures as are 
immediately necessary for the pres- 
ervation of the public ‘health, peace, 
or safety. But our Constitution goes 
further and requires that the emer- 
gency ‘with the facts constituting the 
emergency shall be expressed in the 
preamble of the act.’” Payne v. 
Graham, supra. 


[a] “Questions of public policy,’ 
(1) such as. the... . necessity; 
or urgency (immediate necessity) of 
laws are for final legislative deter- 
mination.” Payne v. Graham, 107 A. 
709; 710, 118 Me. 251, 7 A.L.R. 516. 
(2) “But the control by the Legisla- 
ture of even these questions may be 
qualified by express constitutional 
limitation.” Payne vy. Graham, su- 
pra. 


55. See supra text and note 35. 
56. See supra § 246. 


57. State v. Smith, 1383 N.E. 457, 
102 OhioSt. 591; Oklahoma City v. 
Shields, 100 P. 559, 577, 22 Okl. 265; 
In re Menefee, 97 P. 1014, 22 Okl. 365; 
Kadderly v. Portland, 74 P. 710, 75 
P. 222, 44 Or. 118; State v. Whisman, 
154 N.W. 707, 711, 36 S.D. 260 [error 
dism 36 S.Ct. 449, 241 U.S. 643, 60 L. 
Ed. 1218]. ~ 


“The judgment of the Legislature 
in determining whether or not an 
emergency existed—that is, whether 
or not a measure is immediately nec- 
essary for the preservation of the 
public peace or safety—rests solely 


with the Legislature.” Oklahoma 
City v. Shields, 100 P. 559, 577, 22 
Okl. 265. 


“As to all emergency measures and 
ates within the purview of this ex- 
ception, the Legislature may declare 
an emergency to exist, for the pur- 
pose and to the end that such enact- 
ment may at once go into effect, and 
such declaration and finding as to the 
eixstence of such emergency is final, 
and not within the power or province 
of the courts to question.” State v. 
Whisman, 154 N.W. 707, 711, 36 S.D. 
260. 


fa] Thus Administrative Code 
(109 Chio L. p 105) has been proper- 
ly declared an emergency act under 
Const. art 2 § 1d, in view of reasons 
stated in Administrative Code § 5, 
that there had been a shrinkage of 
more than one million dollars in a 
single year in the general revenue 
fund, and’ that the state service in 
the appointive state departments, 
shown by investigations to be waste- 
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clearly not within the class of emergency measures | 
specified ;58 but it has also been held under similar 
provisions that the emergency which will authorize 
an act to become immediately effective must be such 
an emergency as is specified in the exception to the 
provisions authorizing the referendum,°® rather than 
the kind of an emergency which would have author- 
ized the immediate operation of a statute enacted 
prior to the adoption of referendum provisions,°° 
and that whether the act falls within the peace, 
health, and safety clause of the constitution is a 
judicial question®? determinable from the context of 
the act®? but subject to the rule that in case of 
doubt the legislative will shall be given effect.®% 


ful and inefficient, was becoming in- 
ereasingly demoralized; the validity 
of the statute and the sufficiency of 
the reasons assigned for making it an 
emergency measure being presumed 
in the absence of positive judicial 
knowledge to the contrary. State v. 
Sian 133 N.E. 457, 480, 102 OlhioSt. 
91. 


{b] Limitation not confined to po- 
lice power objects.—‘‘The language of 
the constitutional amendment [pro- 
viding for emergency legislation] 
4 includes all laws, of whatso- 
ever kind, necessary for the immedi- 
ate preservation of the public peace, 
health, or safety, whether they im- 
pose restraints on persons and prop- 
erty, or come strictly within the po- 
lice powers, or not.’ Kadderly v. 
Portland, 74 P. 710, 720, 44 Or. 118. 


58. State v. Whisman, 154 N.W. 
707, 712, 36 S.D. 260 [error dism 36 
S.Ct. 449, 241 U.S. 648, 60 L.Hd. 1218]. 


“But as to any measure, law, or en- 
actment clearly not within the class 
of emergency measures’. specified 
within said exception, the Legislature 
has no power or authority to declare 
an emergency to exist in relation 
thereto, by any vote, however large 
the same may be; and the action of 
the Legislature in embodying emer- 
gency clauses in measures clearly not 
comprehended within the said excep- 
tion is wholly unwarranted and 
void.” State v. Whisman, supra. 


[a] It is emergency clause which 
is invalidated, when clearly not with- 
in the class of cases contemplated by 
the exception to the referendum pro- 
vision, rather than the act which such 
clause seeks to make immediately ef- 
fective. State v. Whisman, 154 N.W. 
707, 36 S.D. 260 [error dism 36 S.Ct. 
449, 241 U.S. 6438, 60 L.Ed. 1218]. 


59. Colo.—In re Interrogatories by 
the Governor, 181 P. 197, 66 Colo. 319, 
7 A.L.R. 526. 


Mo.—Hallowell v. Schuyler, 18 S.W. 
(2d) 498, 322 Mo. 1230; State ex rel. 
Harvey v. Linville, 300 S.W. 1066, 318 
Mo. 698; Barrett ex rel. Callahan v. 
Maitland, 246 S.W. 267, 296 Mo. 338; 
Fahey v. Hackmann, 237 S.W. 752, 291 
Mo. 351; State ex rel. Pollock v. Beck- 
er, 233 S.W. 641. 


Or.—Sears v. Multnomah County, 
88 P. 522, 49 Or. 42. 


S.D.—Johnson v. Jones, 204 N.W. 
15, 48 S.D, 260; State v. Whisman, 
154 N.W. 707, 36 S.D. 260, L.R.A.1917B 
1 [error dism 86 S.Ct. 449, 241 U.S. 
6438, 60 L.Ed. 1218 (overr sub nom. 
State v. Bacon, 85 N.W. 605, 14 S.D. 
394) ]. 


Wash.—State v. Meath, 147 P. 11, 
84 Wash. 302. 


“When the General Assembly had 


ty, 
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the absolute power to enact all legis- 
lation, the emergency provision was 
applicable to all acts of the body. 
But when the power to finally enact 
legislation was withdrawn from the 
General Assembly except as to cer- 
tain classes, then manifestly the 
emergency provision could apply only 
to acts within the power of the Leg- 
islature to finally enact.” In re In- 
terrogatories by the Governor, 181 P. 
197,66 ‘Colo. 319, 325, 7° A. E.R. 526. 


[a] Another statement of rule.— 
“The force of the rule is that the Leg- 
islature cannot give immediate effect 
to any measure which is subject to 
referendum, but may or may not (by 
an emergency clause) give immediate 
effect to nonreferable laws.’ West- 
hues v. Sullivan, 224 S.W. 327, 335, 
283 Mo. 546 [quot Fahey v. Hack- 
mann, 237 S.W. 752, 762, 291 Mo. 351]. 


[b] It is by necessary implication 
that the legislature is only author- 
ized to declare emergencies in that 
class of measures specified in such 
exception to the referendum clause. 
ae ea Whisman, 154 N.W. 707, 36 


[c] “here can be no doubt of the 
limitation put upon the power of the 
legislature to declare emergencies or 
of the courts to sustain them.” State 
v. Meath, 147 P. 11, 84 Wash. 302. 


[d] Illustrations.—(1) An act pro- 
viding for the payment of a bonus to 
soldiers and sailors and ‘the issuance 
of bonds for that purpose is subject 
to referendum, and cannot go into 
immediate effect, notwithstanding 
the inclusion of an emergency clause. 
Fahey v. Hackmann, 237 S.W. 752, 291 
Mo. 351. (2) An amendatory act fix- 
ing the salary of a county superin- 
tendent of schools did not become ef- 
fective until ninety days after pas- 
sage, notwithstanding an emergency 
clause, because subject to referen- 
dum. State ex rel. Harvey v. lLin- 
ville, 300 S.W. 1066, 318 Mo. 698. (3) 
A law fixing the salary of a county 
superintendent of schools did not be- 
come effective until ninety days after 
passage, regardless of an emergency 
clause. Hollowell v. Schuyler Coun- 
18 S.W.(2d) 498, 322 Mo. 12380. 
(4) The emergency clause of L. 1921 
(Extra Sess.) pp 110, 111, repealing 
five sections of Rev. St. (1919) e 72 
art 18, and substituting in lieu there- 
of two new sections, is void, as not 
covering an emergency contemplated 
by Const. art. 4 § 57. State ex inf. 
Barrett ex‘rel. Callaghan v. Maitland, 
246 S.W. 267, 296 Mo. 888. (5) L. 
(1925) c 266,- reorganizing and regu- 
lating a rural credit board, and con- 
taining § 21 declaring the act to be 
an emergency act, is not an emergen- 
cy act taking effect immediately, 
rather than ninety days after ad- 
journment of the session, as provided 
by Const. art 3 § 22, so as to defeat 
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[§ 678] (4) Time of Insertion. No proof that 
the emergency clause was substituted in a bill after 
its passage can affect the validity of the aet.°* 


[§ 679] (5) Ineffective Clauses. 
provisions specifying when acts generally shall take 
effect, where an emergency declared in a statute is 
without authority of law,*® or, after the. decla- 
ration of an emergency, an act fails to receive the 
requisite number of votes to give it immediate 
effect,° the act, otherwise being valid, takes effect 
at the time it would become effective without such 
emergency claus 
statutes shall become effective in a certain number 
of days after the end of the legislative session at 


Under general 


Thus, under a provision that 


tA 
the right of referendum under the 
section. Johnson vy. Jones, 204 N.W. 
15, 48 S.D. 260. (6) The legislative 
declaration that the act of 1915, 
amending Remington & B. Code § 
6605, so as to change the membership 
of the state board of land commis- 
sioners, was an emergency act, held 
unauthorized. State v. Meath, 147 P. 
11, 84 Wash. 302. 


60. Sears v. Multnomah County, 
88 P. 522, 49 Or. 42. 


[a] Reason for rule—‘That an 
act may take effect upon a general 
emergency clause and yet be subject 
to the referendum is clearly contrary 
to the intent of the [constitutional] 
amendment [authorizing the referen- 
dum] and would produce disastrous 


results.” Sears vy. Multnomah Coun- 
ty, 88 P. 522, 49 Or. 42, 45. 
61. State ex rel. Callaghan v-. 


Maitland, 246 S.W. 267, 296 Mo. 338; 
State ex rel. Pollock v. Becker, (Mo.) 
233 S.W. 641; State v. Taylor, 178 N. 
W. 985, 986, 43 S.D. 264; Hodges v. 
my ook, 178 N.W. 575, -577, 43° -S-DE 


“Whether a law is, in substance and 
effect, a law for the preservation of 
the public peace, health, or safety, 
or for the support of the state gov- 
ernment and its existing public insti- 
tutions, is a question for the courts to 
decide.”” Hodges y. Snyder, 
{quot State v. Taylor, supra]. 


62. State ex rel. Pollock v. Becker, 
(Mo.) 233 S.W. 641. - 


supra 


63. State v. Taylor, 178 N.W. 985, 
43 S.D. 264; Hodges v. Snyder, 178 
N.W. 575, 438 S.D. 166. 


64. Stanley v. Gates, 19 S.W.(2d) 
1000, 179 Ark. 886. 


[a] Reasons for rule—(1) “If 
this was the law, an obnoxious law 
could easily be gotten rid of by an 
interested party procuring some one 
to alter or change it in some section 
or part of a section after the bill is 
passed.” Stanley v. Gates, 19 S.W. 
(2d) 1000, 1005, 179 Ark. 886. (2) 
“To hold. otherwise would make the 
validity of any law depend: upon the 
action of the parties affected by the 
act, however valid the statute as 
passed might have been.” Stanley v. 
Gates, supra, 


65. See cases infra note 68. 


66. Scales v. Marshall, 70 S.W. 
945, 96 Tex. 140 


[a] For example, where “the stat- 
ute contained a clause intended to put 
it into operation from its passage, 
but the bill did not receive the vote 
requisite for that purpose, . . . it 
took effect 90 days after adjournment. 
Seales v. Marshall, 70 S.W. 945, 947, ° 
96 Tex. 140. 


67. See cases infra note 68. 


|_ For later cases, developments and changes in the law see Annotations, same title and section number. 
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which such statutes are passed, where an emergency 
is declared in a statute without authority of law, 
the act, otherwise being valid, takes effect in the 
designated number of days after the termination 
of the legislative session.°® Under a constitutional 
provision guarantying that a certain county shall 
have a designated number of terms of court each 
year, a statute which, if immediately effective, 
would operate to deprive such county of a term of 
court is not immediately effective, notwithstanding 
an emergency clause;°®® and under a constitutional 
provision prohibiting statutes relating to specified 
matters from going into immediate effect, a statute 
of the prohibited class is not immediately effective 
notwithstanding such statute contains an emergency 
clause ;*° but the operation of such a statute may 
De postponed until such time as its effect will not 
conflict with the constitutional provision.71  Like- 
wise, notwithstanding the declaration of an emer- 
gency by incorporating in an act that such measure 
is Immediately necessary for the public peace, health, 
and safety, where such statute violates a constitu- 
tional provision by providing for the encumbrance 
of real property for a longer term than one year, 
it does not become effective until such time, as stat- 
utes not containing an emergency clause.72 An 
emergency clause is not invalid merely because of 
the failure of the legislature to include in the title 
of the act a reference to the emergency clause.7? 


{[§ 680] 3. Local Option Laws.’* Where, by the 
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terms of a statute, a question affecting only a par- 
ticular subdivision of the state is authorized or di- 
rected to be submitted to the votes of such subdi- 
vision,’® or the application of a general law to par- 
ticular localities is suspended until adopted in such 
localities by popular vote’® or the decision of some 
local government body,’? the language of the act 
must, with regard to the time the act is to take 
effect, be followed strictly,7® and the suspended pro- 
visions will not be in force in such locality until 
all the steps required by the statute have been tak- 
en.“® As a general rule, however, when a can- 
vassing board to which is committed the duty of 
determining the result of such election decides that 
the provisions of the statute have been adopted, 
such decision is final and conclusive,®® and the 
courts are without authority to inquire whether all 
who participated in the election were legally qual- 
ified voters.24 Such a statute takes effect as an 
entirety at one and the same time®? in accordance 
with the general rule,** and it is only the applica- 
tion of certain provisions to particular localities 
that is suspended.*# 


[§ 681] 4. Beginning of Legislative Session. Un- 
til changed by statute,®® the rule of the English 
common law was that, in the absence of a special 
provision in a statute as to the time of its taking 
effect, it related back and became effective from 
the first day of the session at which it was adopted,®® 
and this rule continued in force in the American 


68. Ariz.—Santa Cruz County v. 
McKnight, 177 P. 256, 20 Ariz. 103. 


Ark.—Hargrove v. Arnold, 26 S.W. 
(2d) 581, 181 Ark. 537. 


Mich.—Simpson y. Gage, 161 N.W. 
898, 195 Mich. 581; Attorney General 
v. Lindsay, 145 N.W. 98, 178 Mich. 
524. 


Okl.—Gayman v. Mullen, 161 P. 
1051, 58 Okl. 477; Riley v. Carrico, 
110 P. 738, 27 Okl. 33. 


Or.—State v. Coos County, 
678, 115 Or. 360. 


Tex.—Keator v. Whittaker, 
W. 607, 104 Tex. 628. 


69. Engelman y. Anderson, (Tex. 
Civ.App.) 244 S.W. 650 [rev 243 S.W. 
728). 


70. Gayman v. 
1051, 58 Okl. 477. 


71. Engelman vy. Anderson, (Tex. 
Civ.App.) 244 S.W. 650 [rev 243 S.W. 
728]. 


237 P. 


143 S. 


Mullen, 161 P. 


[a] hus Acts 37th Leg. (1921) c 
8 § 1 (Vernon Civ. St. Annot. Suppl. 
[1922] art 30 subd 79), purporting to 
change the time of holding court in 
the seventy-ninth district, although 
it contained an emergency clause, did 
not become effective upon its passage 
on Febr. 2, 1921, but did not take ef- 
fect until 1922, ‘since it operated to 
deprive Duval County of the spring 
term provided for in the year 1921, 
in violation of Const. art 5 § 7. En- 
gelman v. Anderson, (Tex.Civ.App.) 
244 S.W. 650 Lrev 243 S.W. 728]. 


72. Riley v. Carrico, 110 P. 738, 27 
Okl. 33. 


73. State v. Smith, 206 N.W. 233, 
49 S.D. 106. 


{a] Beason for rule.—‘‘The time 
at which an act is to go into effect is 
no part of the subject of the act.” 
State v. Smith, 206 N.W. 233, 49 S.D. 
106, 113. 


Necessity for reference to emer- 
gency clause in title see supra § 387. 


74 Coustitutionality see Constitu- 
tional Law §§ 366-373. 


Nature and validity of local option 
laws see supra § 24; and Intoxicating 
Liquors §§ 256, 257. 


Time at which local option liquor 
laws become effective see Intoxicat- 
ing Liquors § 268. 


75. Foy v. Gardiner Water Dist., 
56 A. 201, 98 Me., 82. 


[a] Removal of county seat.—lIro- 
quois County v. Keady, 34 Ill. 293; 
Noble v. Baker, 5 OhioSt. 524; State 
v. Perry County, 5 OhioSt. 497. See 
also Counties § 56 et seq. 


76. Harvey v. Cook County, 77 N. 
BE. 424, 221 Ill. 76. 


77. Joiner v. Winston, 68 Ala. 129. 


78. Joiner v. Winston, supra; 
Harvey v. Cook County, 77 N.E. 424, 
22 EN. A T6e 


[a] Thus, where a statute was not 
to take effect in certain counties un- 
til tthe court had ascertained and de- 
clared that a majority of the land- 
cwners therein were desirous of 
availing themselves of its provisions, 
an order entered on the minutes of the 
court that the statute ‘is declared of 
force” in certain parts of the coun- 
ty, and ‘‘that new elections be held’ 
in certain other parts, does not show 
an adoption of the law. Joiner v. 
Winston, 68 Ala. 129. 


79. Messenger v. Messenger, 79 N. 
HH. 27, 223 111. 282; Welch v. Hannibal, 
etc., R. Co., 26 Mo.App. 358. And see 
cases supra notes 75-78. 


80. Simpson vy, Mecklenburg, 84 N. 
C158, 


81. Cain v. Davie County, 86 N.C. 


8 


For right to inquire into validity of 
election in general see Elections § 251 


et seq. 


82. Iroquois County v. Keady, 34 
Ill. 293; Clarke v. Rochester, 28 N.Y. 
605 [aff 24 Barb. 446, 5 Abb.Pr. 107, 
14 How.Pr. 193]; State v. Perry Coun- 
ty, 5 OhioSt. 497; Thoms v. Green- 
wood, 6 OhioDec. (Reprint) 639, 7 Am. 
L.Ree, 320; Hall v. Dunn, 97 P. 811; 
52 Or. 475, 25 L.R.A.N.S. 193: 


83. See infra § 689. 
84 Noble v. Baker, 5 OhioSt. 524. 
85. See cases infra this note. 


[a] By 33 Geo. III (1793) c 13 it 
was enacted that, by reason of the 
“gross and manifest injustice” of the 
common-law rule, statutes should 
take effect from the time they receive 

e royal assent. Lapeyre v. U. §S., 

Wall. (U.S.). 191, 21 L.Ed. 606; 
Turnipseed v. Jones, 14 So. 377, 101 
Ala. 593; Matter of Chardavoyne, 5 
Dem.Surr. (N.Y.) 466. 


&6. Latless v. Holmes, 4 T.R. 660, 
100 Reprint 1230; Panter v. Atty.- 
Gen., 6 Bro.P.C. 486, 2 Reprint 1217. 


[a] Session of parliament treated 
as one day.—‘“It was long the rule in 
England, the source of our common 
law, that sessions of parliament were 
treated as one continuous day, and 
every statute enacted during any giv- 
en session was binding and given ef- 
fect to as if enacted on the first day 
of the session.” Turnipseed v. Jones, 
14 So. 377, 378, 101 Ala. 593. 


{b] Historical reason for rule.— 
“This doctrine... had sprung 
from the fact that in the rolls of 
Parliament, made up after its ad- 
journment, it had not been the custom 
to name any date except the date 
when that Parliament had assembled, 
and that, in fixing the time when stat- 
utes took effect, the courts had been 
furnished with no other guide than 
those rolls afforded.” Matter of 
Chardavoyne, 5 Dem.Surr. (N.Y.) 466, 
471. 
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states after the Revolution,§’ until abolished by 
constitutional or statutory provisions.** 


[§ 682] 5. End of Legislative Session or Time 
By virtue of constitutional 


Computed Therefrom. 


STATUTES 


and statutory provision,®® in the absence of special 


87. See cases infra this note. 


[a] “The early rule was that (1) 
statutes, when not otherwise ordered, 
took effect from the first day of the 
session at which they were enacted.” 
Norris v. Cross, 105 P, 1000, 25 Okl. 
2387, 303. (2) “But this rule is con- 
demned .. as being purely ar- 
bitrary, based upon no good reason, 
and frequently working serious injus- 
tice.”” Norris v..Cross, supra. 


{b] In California (1) it has been 
said that the rule that statutes are 
effective from the beginning of the 
session at which they are passed has 
never been permitted by the courts of 
the United States to prejudice the 
rights of the citizens or the public. 
Peo. v. Clark, 1 Cal. 406, 407 (‘‘the 
doctrine that a statute, by relation, 
was in force from the first day of 
parliament :°. . has never been 
permitted to obtain in the Courts of 
the United States, to the prejudice of 
the rights of the citizen or the pub- 
lic.”). (2) However, in certain cases 
statutes are still presumed to speak 
from beginning of session, although 
they do not take effect until later. 
Cerf v. Reichert, 15 P. 10, 73 Cal. 
360. 


[ec] In New York (1) it seems that 
the common law never obtained (In 
re Kemey’s Hstate, 9 N.Y.S. 182, 56 
Hun 117), (2) and-if it did, it was 
changed by 1 Rev. St. p 157 § 12, 
specifying when statutes should be- 
come effective (In re Kemey’s Estate, 
supra). 


{d] In North Carolina (1) prior to 
the act of 1799, specifying that acts 
should be effective thirty days after 
the termination of the session - at 
which they were passed unless other- 
wise expressly directed. legislative 
acts were held to be effective from 
the first day of the session at which 
they were passed. Sumner vy. Barks- 
dale, 1 N.C. 241; Smith vy. Smith, 1 
N.C. 30. (2) Under the provisions of 
the same statute it was held that, 
where, by an express provision in a 
particular statute, it was to take ef- 
fect from its passage, it related back 
and took effect from the first day o 
the session. Hamlet v. Taylor, 50 N. 
Cc. 36. (3) However, under a statute 
providing that laws shall be in force 
only after a specified length of time 
after the end of the legislative ses- 
sion unless otherwise directed, where 
the direction in a particular statute 
is indefinite, the time at which it be- 
comes effective may be measured 
from the beginning of the legislative 
session at which such act is passed, 
particularly where to do so is plainly 
to promote justice. Weeks v. Weeks, 
40 N.C. 111, 47 Am.D. 358 (‘“‘We be- 
lieve, that the rule of construction is 
too inveterate to be resisted, that un- 
less an Act refers to its ratification 
as the time from which it speaks, it 
must be considered as speaking by re- 
lation from the beginning of the ses- 
sion of the legislature, at which it 
passes, in the same manner that a 
judgment relates to the first day of 
the term’’). (4) Thus a statute pass- 
ed in a session commencing Nov. 19, 
1827, with a proviso “that the rule 
of construction, contained in this Act, 
shall not extend to any .. . will 
executed before the 15th day of Jan- 
uary next,” and ratified Jan. 7, 1828, 


was held to be effective Jan, 15, 1828. 
Weeks v. Weeks, supra. 


88. See constitutional and statuto- 
ry provisions. 


89. See constitutional and statuto- 
ry provisions. 


[a] “Act” (1) as used in the gen- 
eral enacting clause of Const. art 5 § 
58, relating to the time after adjourn- 
ment when acts passed by the legis- 
lature shall become effective, means 
a bill passed by the legislature as to 
which all of the required formalities 
have been performed (Norris v. Cross, 
105 P. 1000, 25 Okl. 287), (2) and re- 
fers to the entire statute enacted 
(Norris v. Cross, supra). 


[b] Inapplicable to resolution 
submitting constitutional amendment. 
—Const. art 5 § 58, providing that 
no act shall take effect until ninety 
days after adjournment of the legis- 
lature, does not apply to a resolution 
adopted by two-thirds vote of each 
house, orders that a proposed amend- 
ment by the constitution be submitted 
at a special election. Ramsey v. Pers- 
inger, 141 P. 18, 43 Okl. 41. 


90.. See Hess vy. Trigg, 57 P. 159, 
8 Okl. 286. 


[a] Hour of day.—Under this pro- 
vision statutes take effect at the first 
moment of the day after the adjourn- 
ment of the legislature. Hess v. 
Trigs, 57 P. 159, 8 Okl. 286, 


91. Parkinson vy. State, 14 Md. 184, 
74 Am.D. 522; State v. Olson, 176 N. 
W. 528, 44 N.D. 614. 


[a] Application to laws passed at 
special session.—State vy. Olson, 176 
N.W. 528, 44 N.D. 614. 

92. Ala.—Bachelor y. State, 113 


So. 67, 216 Ala. 356. 


Ariz.—Santa ‘Cruz County v. Mc- 
Knight, 177 4P., 256, 20 Ariz..103: 


Cal.—-In re Malvasi’s Estate, 273 P. 
1097, 96 Cal.App, 204. 


Fla.—Smith vy. State, 
29 Fla. 408. 


Idaho.—Idaho Power & Light Co. v. 
Blomquist, 141 P. 1083, 26 Idaho 222, 
Ann.Cas.1916E 282; Gillesby vy. Board 
of Com’rs of Canyon County, 107 P. 
71, 17 Idaho 586. ‘ 


Ky.—Board of Trustees of Demoss- 
ville Graded Common School Dist. v. 
Board of Education of Kenton Coun- 
ty, 236 S.W. 1038, 193 Ky. 502; Boggs 
v. Commonwealth, 121 S.W. 433, 134 
Ky. 500; Piper v. Spencer, 58 S.W. 
815, 22 Ky.L. 780. 


La.—Middleton vy. Police Jury Par- 
ne of Jefferson, 125 So. 447, 169 La. 


Me.—Cooper v. Curtis, 30 Me. 488; 
Gorham v. Springfield, 21 Me. 58; 
aye Weair al aime v. New Vineyard, 16 

e. 


Mo.—State v. Criddle, 259 S.W. 429, 
302 Mo. 684; State v. Bird, 228 S.w. 
751, 286 Mo. 593; State v. Schenk, 
142 S.W. 263, 238 Mo. 429; Ex p. Lu- 
eas, 61 S.W. 218, 160 Mo. 218; Nation- 
al Bank of Commerce in St. Louis v. 
German-American Bank, 127 S.W. 434, 
148 Mo.App. 21; National Bank of 
Commerce in St. Louis v. Mechanics’ 
American Nat. Bank, 127 S.W. 429, 
148 Mo.App. 1; Honeycutt v. St. Louis, 


10 So. 894, 
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provision fixing a different time, statutes may go 
into effect upon the adjournment of the session of 
the legislature at which they are passed,°° at a cer- 
tain fixed date,®! or a certain number of days®? or 


etc., R. Co., 40 Mo.App. 674. 


Okl.—Harper v. Board of Com’rs of 
Oklahoma County, 149 P. 1102, 154 P- 
529, 54 Okl. 545 [error dism 37 S.Ct. 
477, 243 U.S. 631, 61 L.Ed. 938]; Nor- 
ris v. Cross, 105 P. 1000, 25 Okl. 287. 


Or.—State y. Hecker, 221 P. 808, 109 
Or. 520. 


Tenn.—Day v. 
310. 


Tex.—Halbert v. San Saba Springs 
Land, etc., Assoc., 34 S.W. 639, 89 Tex. 
230,.49 L.R.A. 193; 
99 S.W. 1045, 45 Tex.Civ.App. 119; 
Wickes-Nease v. Watts, 70 S.W. 1001, 
30 Tex.Civ.App. 515; Voight v. Gulf, 
ete., R. Co., (Tex.Civ.App.) 59 S.W. 
578 [rev on other grounds 60 S.W. 
658, 94 Tex. 357]; Johnson vy. State, 
33 S.W. 232; 35 Tex.Cr. 273; Jenkins 
v. State, 12 S.W. 411, 28 Tex.App. 86. 


Wash.—State v. Motomatsu, 247 P. 
1032, 139 Wash. 639; State v. Rogers, 
64 P. 515, 24 Wash. 417. 


[a] Penal acts.—Bachelor v. State, 
113 So, 67, 216 Ala. 356; Glenn -v. 
State, 48 So. 505, 158 Ala. 44; Ross 
v. New England Mortg. Security Co., 
13 So. 564, 101 Ala. 362. 


[b] Where act provides that it 
shall go into effect immediately upon 
its approval by governor and it be- 
comes a law without his approval, it 
does not take effect, under Const. art 
3 § 18, until sixty days from the final 
adjournment of the legislature. 
a oe v. State, 47 So. 816, 56 Fla. 


McGinnis, 1 Heisk. 


[c] How time computed.—(1) The 
phrase, ‘until ninety days after the 
adjournment,” has been construed to 
make the statutes effective on the 
first moment of the ninetieth day 
computed by excluding the day of ad- 
journment. .In re Boyce, 66 P. 54, 25 
Wash. 612. (2) Similarly, the day of 
adjournment is to be excluded in 
computing when statutes shall be- 
come effective, under a general provi- 
sion that statutes shall not go into 
effect until a specified number of days 
after “adjournment without day” 
(Chapman v. State, 2 Head (Tenn.) 
86), (3) but they do not become effec- 
tive until the first moment of the 
ninety-first day computed in the same 
way, under cases making a distinction 
between the phrase ‘until ninety days” 
and “until the ninetieth day” (Hal- 
bert v. San Saba Springs Land, ete., 
Assoc., 34 S.W. 639, 89 Tex. 230, 49 
L.R.A. 193; Voight v. Gulf, ete, R. 
Co., (Tex.Civ.App.) 59 S.W. 578 [rev 
on other grounds 60 S.W. 658, 94 Tex. 
357]). (4) Under Code § 162, provid- 
ing that no general law shall go in- 
to operation or have any binding ef- 
fect until the expiration of forty days 
after the adjournment without day, 
unless otherwise provided in the act 
itself, an adjournment to a day cer- 
tain to hold a special session does not 
put acts passed in operation until 
forty days from the end of the latter 


session. Day v. McGinnis, 1 Heisk. 
(Tenn.) 310. 
[ad] Under constitutional provi- 


sion that bills become law on ap- 
proval (1) and signing by the govern- 
or, and another provision that stat- 
utes do not go into effect until a spec- 
ified number of days after the end of 
the session, it has been held that, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Beale v. Johnson,., 
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months®* after such adjournment. A constitution- 
al provision specifying the period of time which 
must elapse after adjournment before statutes be- 
come effective is a limitation on the right of the leg- 
islature to provide a shorter time.®4 Accordingly, 
constitutional provisions prescribing the time after 
the end of the legislative session at which statutes 
shall become effective prevail over a statute passed 
at a special legislative assembly attempting to fix 
a different effective date for statutes passed at 
such special session.®® Under a constitutional pro- 
vision that all laws shall become effective at a spec- 
ified time after the adjournment of the session at 
which they are passed, there can be no legal priority 
of es law over another passed at the same ses- 
sion. 


The purpose of a constitutional provision post- 
poning the operation of statutes, other than emer- 
gency acts,®? for a designated period after the ad- 
journment of the legislative session in which such 
acts are passed, is to inform the people of the con- 
tents of such acts before they become effective.®® 


Effect of referendum provisions.°® The purpose 
of constitutional provisions that except in specified 
cases relating to the public welfare no act passed 
by the legislature shall go into effect until a desig- 
nated time after the end of the legislative session, 
when considered with other provisions for a referen- 
dum within such designated time, is that, except 
where the exigency of the public service demands 
otherwise, no legislative enactment shall become op- 
erative until an opportunity is afforded to the peo- 
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ple to express their judgment as to the merits of 
the measure;' and where the exceptions provided 
are ample enough to prevent any menace to the pub- 
he welfare by reason of such delay incidental to 
popular vote, they should not be given an interpre- 
tation so elastic as virtually to cireumvent and nul- 
lify the general provision.2 While it has been held 
that a constitutional provision that laws with spec- 
ified exceptions shall become effective a specified 
time after adjournment of the legislative session 
at which such laws are passed must be read with, 
and be limited by, a constitutional provision au- 
thorizing a referendum within a specified time,? it 
has also been held that a referendum provision for 
the filing of a referendum petition within a speci- 
fied time after the adjournment of the session in 
which the law sought to be referred has been passed 
should, if possible, be harmonized with a provision 
specifying a different effective date,* particularly 
in the absence of a provision in the referendum law 
expressly suspending the operation of referable 
laws.° Under a constitutional provision authoriz- 
ing a referendum of all laws except those necessary 
for the immediate preservation of the public peace, 
health, or safety,® and specifying the period within 


which such referendum may be required as a des- 


ignated number of days from the final adjournment 
of the legislative session in which the law sought 
to be referred has been passed, it has been held 
that. such law.cannot take effect or go into opera- 
tion until the expiration of the designated number 
of days after such adjournment,’ or until approved 
by the people if the referendum is ordered or in- 


while an act becomes a law on the 
governor’s approval and _ signature 
(idaho Power & Light Co. v. Blom- 
quist, 141 P. 1083, 26 Idaho 222, Ann. 
Cas.1916E 282), (2) such act does not 
go into effect until the time specified 
after the end of the legislative ses- 
sion (Idaho Power & Light Co. v. 
Blomquist, supra). 


Computation of time generally see 
Time [38 Cyc 306]. 


98. McGinn v. State, 65 N.W. 46, 
46 Neb..427, 50 Am.S.R. 617, 30 L.R.A. 
450; State v. Bemis, 64 N.W. 348, 45 
Neb. 724. 


\ 

[a] How time computed.—Unless 
otherwise expressly provided, the 
word “month” will be construed to 
mean calendar month, and the num- 
ber of months will be computed not 
by counting the number of days, but 
by looking at the calendar; a month 
therefore terminates with the day nu- 
merically corresponding to the day of 
its commencement, less one, in the 
following month, the statute taking 
effect on the first moment of the next 
day. McGinn v. State, 65 N.W. 46, 46 
Neb. 427, 50 Am.S.R. 617, 30 L.R.A. 
450. 


Computation of time generally see 
Time [38 Cyc 306]. 


94. State v. Montoya, 160 P. 359, 
22 N.M. 215. 


95. State v. Olson, 176 N.W. 528, 
44 N.D. 614. 

96. Middleton v. Police Jury, Par- 
ish of Jefferson, 125 So. 447, 169 La. 
458. 

97. Emergency statutes see supra 
§§ 675-679. 

98. Price v. Hopkin, 13 Mich. 318, 
325; City of Roanoke v. Elliott, 96 
S.E. 819, 123 Va. 393. 


“The purpose of this provision un- 
doubtedly was to give the people time 
and opportunity to learn what chang- 
es. were to be made in the law before 
these changes should come into op- 
eration.” Price v. Hopkin, 13 Mich. 
318, 325. 


[a] Postponement of effective date 
as giving public knowledge, and rea- 
sonableness of time allowed.—(1) 
“Some countenance is ... af- 
forded to the position Se ee 
the law becomes notice from its pas- 
sage, notwithstanding it has not yet 
taken effect.” Price v. Hopkin, 13 
Mich. 818, 325, 326. (2) “But the 
idea embodied in this constitutional 
provision is not that the passage of 
the law is notice, but that ninety 
days from the end of the session are 
required to bring knowledge of the 
law to the public at large.’”’ Price v. 
Hopkin, supra. (3) ‘‘When the legis- 
lature, for reasons ,satisfactory to 
them, decide to postpone the period 
for the statute to come into operation 
to a later period, it is to be presumed, 
nothing appearing to the contrary, 
that in the particular case it was 
deemed important that more time be 
allowed for citizens to ascertain the 
proposed changes, and to become ac- 
quainted with their bearings.” Price 
v. Hopkin, supra. (4) “The time thus 
allowed is the reasonable time fixed 
by the legislature to bring knowledge 
of the law home to parties interested, 
before they are required to govern 
their actions by it.” Price v. Hopkin, 
supra. (5) “That more time is essen- 
tial for this purpose in some cases 
than in others is manifest.’’ Price v. 
Hopkin, supra. (6) ‘The legislative 
proceedings, in one case, may have 
attracted public attention and dis- 
cussion, so that the passage of the 
act, as well as its nature and bearings, 
will be generally known, almost im- 


mediately, while in another they are 
only brought to public notice by the 
publication of the act at some time 
afterwards.’ Price v. -Hopkin, su- 
pra. (7) “Many, without public detri- 
ment, may be ordered to take effect 
at once, while the grossest injustice 
might be done by allowing others to 
come into operation before they had 
been published in the statute book, 
and generally distributed.” Price v. 
Hopkin, supra. 


99. See also supra §§ 674 et seq. 


1. McClure v. Nye, 133 P. 1145, 22 
Cal.App. 248. 


2. McClure v. Nye, supra. 


3. State Nat. Bank v. Board of 
Councilmen of City of Frankfort, 269 
S.W. 726, 207 Ky. 543. 


4 State v. Jackson, 81 So. 1, 119 
Miss. 727. 


5. See infra text and note 9. 
6. See supra § 246. 


7. Kendall v. Ramsey, 19 S.W.(2d) 
1020, 179 Ark. 984; State v. Davis, 11 
S.W.(2d) 479, 178 Ark, 692; School 
Dist. No. 41 v. Pope County Board of 
Education, 8 S.W.(2d) 501, 177 Ark. 
982; Cone v. Hope-Fulton-Emmett 
Road Improvement Dist., 277 S.W. 
544, 169 Ark. 1032; Gaster v. Dermott- 
Collins Road Improvement Dist., 248 
S.W. 2, 156 Ark. 507; Thompson vy. 
State, 2386 S.W. 608, 151 Ark, 369; 
Fenolio v. Sebastian Road Dist., 200 
Sow. 5025 133 Ark. 3802") St. Louish 1. 
M. & S. R. Co. v. Roddy, 161 S.W. 156, 
110 Ark. 161; State v. Moore, 145 S.w. 
199, 103 Ark. 48. 


“It was not intended that an act 
passed by the Legislature should take 
effect conditionally and subject to the 
referendum, and continue ,in force 
from its passage, if the referendum 
was not ordered, or that an act once 
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voked;* but it has also been held that a referen- 
dum provision which does not suspend the taking 
effect of laws for a specified time after adjournment 
of the session at which such laws were enacted does 
not repeal a preéxisting provision that general laws 
shall not be enforced until a different period of 
Under a constitutional provision that, ex- 
cept for certain specified classes of acts, no act shall 
take effect until a designated number of days aftexz 
the end of the session in which the act was passed, 
the exceptions must be strictly construed;*° but an 
exception giving acts carrying into effect the initi- 
ative and referendum power immediate operation 
will not be so strictly construed as to defeat the 


time.® 


purpose of the exception. 


Penal acts. While a general code provision that 


in force should be suspended by the 
referendum till its approval by the 
people.” State v. Moore, supra. 


Statutes effective within specified 
time of adjournment where emergen- 
cy clause invalid see supra § 679. 


8. Seeinfra § 683. 


9. State v. Jackson, 81 So. 1, 119 
Miss. 727. 


[a] Initiative and referendum pro- 
vision in a constitution, not suspend- 
ing the time of taking effect of a law 
for ninety days from the adjournment 
of the legislature, does not repeal 
a statute, providing that no law of a 
general nature, unless therein other- 
wise provided, shall be enforced un- 
til sixty days after‘its passage. State 
v. Jackson, 81 So. 1, 119 Miss. 727. 


[b] Reasons for rule.—(1) “It is 
to be presumed that the legislature 
which submitted this initiative ref- 
erendum amendment to the people 
was familiar with section 75 of the 
Constitution,” providing that no gen- 
eral law unless otherwise specified 
therein should be effective until six- 
ty days after passage. State v..Jack- 
son, 81 So. 1, 119 Miss. 727, 739, 740. 
(2) “If it had intended this amend- 
ment to repeal section 75, it would 
most likely have expressly said so in 
this amendment.” State v. Jackson, 
supra. (3) “If it had meant to repeal 
it by implication, it would have fur- 
ther provided in this amendment that 
no act passed by the legislature 
should become effective until ninety 
days after its adjournment, or words 
to this effect.” State v. Jackson, su- 


pra. 
10. Norris v. Cross, 105 P. 1000, 
25. Okl. 287. 
[a] Purpose of exception.—“By 


providing that acts of any Legisla- 
ture, for the purpose of carrying into 
effect these [initiative and referen- 
dum] provisions, might become effec- 
tive earlier than the other acts of the 
same Legislature, any Legislature 
would then have power to give to the 
people of the state an effective stat- 
ute for the exercise of the referendum 
against any act passed by such Leg- 
islature.’ “Norris v. ‘Cross, 105°—P. 
1000, 25 Okl. 287, 304. 


11. Norris v. Cross, 105 P. 1000, 25 
Okl. 287. 
[a] For example.—(1) Acts whose 


sole purpose is to put in force con- 
stitutional provisions for the initia- 
tive and referendum are not the only 
ones intended to be excepted as car- 
rying into effect initiative and refer- 
dum provisions (Norris v. Cross, 105 
P. 1000, 25 Okl. 287), (2) but acts 
whose only purpose is to remedy de- 
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provision. 


(8§ 682-683 


no penal act shall go into effect until a specified 
time after the adjournment of the legislature at 
which it was passed is a mere legislative enactment 
subject to repeal and does not prevent the legisla- 
ture from providing otherwise as to any new en- 
actment,!? in the absence of any special provision 
in a particular penal statute making it effective 
upon its approval or at any other fixed time, the act 
takes effect at the time specified. in sueh general 


[§ 683] 6. Passage or Approval of Act or Time 
Computed Therefrom!*—a. In General. Where no 
time is expressly fixed by a general constitutional 
or statutory ‘provision, or by a provision in the act 


itself, a statute takes effect from its passage;*° and 


fects in existing statutes for the en- 
forcement of the initiative and refer- 
endum powers may also become im- 
mediately effective under such an ex- 
ception (Norris v. Cross, supra). (3) 
However, an exception authorizing 
the immediate operation of ‘enact- 
ments” carrying into effect provisions 
relating to the initiative and referen- 
dum applies only to “acts” passed as 
a whole to carry such provisions into 
effect (Norris v. Cross, supra), (4) 
and whose sole purpose is to carry 
into effect provisions relating to the 
initiative and referendum (Norris v. 
Cross, supra), (5) rather than bills 
in which some clause or section inci- 
dentally relates to the initiative and 
referendum, but whose main object 
and purpose is other than that speci- 
fied in the exception (Norris v. Cross, 
supra). (6) An act carrying into ef- 
fect provisions relating to the initia- 
tive and referendum, prescribing the 
method of procedure for submitting 
and voting for the proposed amend- 
ments to the constitution and other 
propositions, and prescribing the 
method of appeal from petitions filed 
or from the ballot title, approved by 
the governor on March 17, 1910, be- 
came effective on that date. In re 
Initiative State Question No. 10, 110 
P. 647, 26 Okl. 554. 


Statutes effective on passage or ap- 
proval generally see infra § 683. 


12. State v. Stearns, 76 So. 321, 200 
Ala. 405; Henback vy. State, 53 Ala. 
523, 25 Am.R. 650. 


Boar ‘Glenn v. State, (Ala.) 48 So. 
14. Acts made effective on passage 


by emergency clause see supra § 675. 


15. U.S.—Robertson v. Bradbury, 
10" S'Ct. 158) 132 —U.S5!491413 Sead: 
405; Lapeyre v. U. S., 17 Wall. 191, 
21 L.Ed. 606, 8 Ct.Cl. 165; Matthews 
v. Zane, 7 Wheat. 164, 5 L.Ed. 425; 
U. S. v. Chong Sam, 47 F. 878; The 
Ann, 1 F.Cas.No. 397, 1 Gall. 62; War- 
ren Mfg. Co. v. Etna Ins. Co., 29 F. 
Cas.No. 17,206, 2 Paine 501. 


Ala.—Jemison v. Town of Ft. De- 
posit, 108 So. 397, 214 Ala, 471 [den 
cert 108 So. 396, 21 Ala.App. 321]; 
State v. Stearns, 76 So. 321, 200 Ala. 
405; Branch Bank of Mobile v. Mur- 
phy, 8 Ala. 119; State v. Click, 2 Ala. 
26; Rathbone v. Bradford, 1 Ala, 312; 
ae eas Ro v. Weatherford, 8 Port. 


Cal.—Pacific Palisades Ass’n y. City 
of Huntingdon Beach, 287 P. 538, 196 
Cal. 211, 40 A.L.R. 782; Engebretsen 
v. Gay, 109 P. 879, 158 Cal. 775; Enge- 
bretsen v. Gay, 109 P. 879, 158 Cal. 27; 
Gay v. Engebretsen, 109 P. 876, 158 
Cal, 21, 189 Am.S.R. 67. 


sometimes, by general constitutional or statutory 


Ga.—Smets v. Weathersbee, R. M. 
Charlt. 537. 


Hawaii.—Hamamo v. 
Hawaii 12. 


Miyake, 24 


\ 
Ill.—Goodsell v. Boynton, 2 Ill. 555. 


Iowa.—Temple v. Hays, Morr. 9. 


La.—West v. His Creditors, 1 La. 
Ann, 365. 


Md.—Parkinson v. State, 14 Md. 184, 
74 Am.D. 522. 


N.Y.—Real v. Peo., 42 N.Y. 270 [aff 
55 Barb. 551, 8 Abb.Pr.N.S. 314]. 


N.D.—Ford Motor Co. v. State, 231 
N.W. 883, 59 N.D. 792; State v. Olson, 
176 N.W. 528, 44 N.D. 614 [cit Cyc]. 


Ohio.—State v. Perry County, 5 
OhioSt. 497. 


Okl.—Hays v. Wood, 236 P. 3, 110 
Okl. 45; Hays v. Hudgens, 236 P. 6, 
110 Okl. 45; Hays v. Coady, 236 P. 
6, 110 Okl. 45; Hays v. Wilhite, 236 P. 
6, 110 OKl. 45; Hays v. Everett, 236 
P. 6, 110 Okl. 12; Berryhill v. City of 
Sapulpa, 222 P. 555, 97 Okl. 65; Seif- 
fert v. Jones, 186 P. 472, 187 P. 223, 
77 Okl. 204; Bridgman v. Roberts, 139 
P, 518, 40 Okl. 495. 


Pa.—Simon v. Maryland Battery 
Service Co., 120 A. 469, 276 Pa. 473; 
Hunt v. Rice, 1 Pa.Co. 557. 


S.C—McNamee v. Huckabee, 20 S.C. 
190; Ex p. De Hay, 3 S.C. 564. 


A aig Pike cashes v. State, 2 Head 


[a] 
Act of assembly takes effect from the 
date of its passage unless by the Act 
itself limited to take effect on a sub- 
sequent day.” Hunt v. Rice, 1 Pa.Co. 


557, 560. 


[b] No presumption as to order 
in which statutes were passed arises 
from their numbering, since this is 
not a legislative act, but a ministerial 
one performed in the office of the sec- 
retary of state. Stuart v. Chapman, 
70 A. 1069, 104 Me. 17. 


[c] Time statute is passed and 
time of taking effect distinguished.— 
(1) State v. Williams, 90 N.E. 754, 
173 Ind. 414, 140 Am.S.R. 261, 21 Ann. 
Cas. 986. (2) Until an act takes ef- 
fect, no one is bound to take notice 
thereof. State v. Williams, supra. 


[ad] “All reasonable intendments 
are to be indulged in favor of the op- 
eration of the act immediately upon 
its adoption, except as otherwise spe- 
cifically limited.” City of Birming- 
ham v. Hawkins, 94 So. 62, 65, 208 Ala. 
79. To same effect Macon County v. 
Abercrombie, 63 So. 985, 184 Ala. 283: 


[e] Amendatory act.—Ford Motor 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“It is horn-book law that an 


provisions,'® statutes may become effective after a 
specified period of time!’ or at a fixed date?’ after - 
passage, and even where some other time is fixed by 
a general act, the legislature may, by express pro- 
vision in the statute, in accordance with the con- 
stitution, direct that it shall take effect from its 
The rule that a statute shall take effect 


passage.}® 


es v. State, 231 N.W. 888, 59 N.D. 


{f] Statutes adopted by reference 
are applicable as of the date of adop- 
tion unless otherwise shown. Camer- 
on v. City of Waco, (Tex.Civ.App.) 8 
S.W.(2d) 249. 


[g] ‘There is no statute fixing the 
time when acts of Congress shall 
take effect, but it is settled that when 
no other time is prescribed they take 
effect from their date.” Lapeyre v. 
U. S., 17 Wall. (U.S.) 191, 198, 21 L. 
Ed. 606, 8 Ct.Cl. 165. 


_{h] Statutes speak from the date 
of enactment. Peo. v. Sterling Refin- 
ing Co., 261 P. 1080, 86 Cal.App. 558. 


Parts of acts taking effect at differ- 
ent times generally see infra § 689. 


Statutes speaking as of time they 
became effective see supra § 673. 


16. See eonstitutional and statu- 
tory provisions. 


17. See infra text and notes 32-35. 


18. Smith v. Thomas, 147 N.E. 788, 
317 Til. 150; Peo. v. Rose, 47 N.E. 64, 
166 Ili. 422; Peo. v. Inglis, 43 N.E. 
1108, 161 Il). 256; Schaffner v. Shaw, 
180 N.W. 853, 191 Iowa 1047; Mc- 
Laughlin v. Newark, 57 N.J.Law 298, 
State v. Whisman, 154 N.W. 707, 36 
S.D. 260, L.R.A.1917B 1 [error dism 
36 S.Ct. 449, 241 U.S. 643, 60 L.Ed. 
1218]. 


[a] Piling of suit attacking a law 
before the date when it is to take ef- 
fect will not prevent the law from 
going into effect on that date. State 
v. Whisman, 154 N-W. 707, 36 S.D. 260, 
L.R.A.1917B 1 [error dism 36 S.Ct. 
449, 241 U.S. 643, 60 L.Ed. 1218]. 


[b] Date of taking effect distin- 
guished from time of becoming law.— 
(1) “The existence of a law and the 
time when it shall take effect are two 
separate and distinct things.” Peo. 
v. Inglis, 43 N.E. 1103, 1104, 161 Ill. 
256 [quot Shaffner y. Shaw, 180 N.W. 
853, 857, 191 Iowa 1047]. (2) “The 
law exists from the date of approval 
but its operation is postponed to a 
future day.” Peo. v. Inglis, supra 
[quot Shaffner v. Shaw, supra]. (3) 
Thus a bill may become a law as soon 
as approved by the governor, but not 
become effective until the date after 
its passage as specified by the gen- 
eral constitutional or statutory pro- 
vision. Smith v. Thomas, 147 N.E. 
788, 317 Il]. 150; Peo. v. Inglis, supra; 
Shaffner v. Shaw, supra. 


[c] Where signing of bill subse- 
quent to date specified after passage. 
—Under Const. art 4 § 13, providing 
that no act shall take effect “until” 
the ist y of July next after its 
passage, an act which is passed before 
the ist of July, but is not signed -by 
the governor until thereafter, under 
article 5 § 16, takes effect when 
signed, the word “until” meaning “up 
to the time of,” and compliance with 
both requirements being essential. 
Board of Education of School Dist. 
No. 41 v. Morgan, 147 N.E. 34, 316 Ill. 
143. 


Act effective on passage when date 
expressed in act is prior to date of 
passage see supra § 674. 


19. See supra § 674. 
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20.. Chance .v. U. Si, 38°Ct.Cl. 75; 
Pacific Palisades Ass’n v. City of 
Huntington Beach, 237 P. 538, 196 Cal. 
211, 40 A.L.R. 782 [cit Cyc]; Wart- 
man v. Philadelphia, 33 Pa. 202; Hun- 
singer’s Case, 8 Pa.Co. 173; Hill v. 
State, 5 Lea (Tenn.) 725; Logan v. 
State, 3 Heisk. (Tenn.) 442, 444. And 
see infra text and notes 21-27. 


“If no time be specified when a 
statute shall be in force, it ought to 
go into effect from and after its pas- 
Sage, that is, from and after the point 
of time when its existence is perfect- 
ed.” Peo. v. Clark, 1 Cal. 406, 408. 


“A legislative enactment .. . 
cannot with propriety be said to have 
been passed or been enacted into a 
law until it has received all the con- 
stitutional sanctions required to give 
it effect as such.” Logan v. State, 
supra. 


[a] “Whether it receives the sig- 
nature of the governor or remains in 
his hands unreturned for ten days, 
or being vetoed, it is carried by two 
thirds of both houses, its passage 
is dated from the time it ceased to be 
a mere proposition or bill and passed 
into law.” Wartman v. Philadelphia, 
33 Pa. 202, 208. 


[b] Date of last action.—The date 
of the passage of an act is the date 
of the last action required to com- 
plete the process of legislation and 
give the bill the force of law. Pat- 
terson Foundry & Machine Co. v. Ohio 
River Power Co., 124 N.E. 241, 99 Ohio 
St. 429. 


[c] Express legislative declaration 
cannot make act effective sooner.— 
“An act takes effect when the for- 
malities of enactment are actually 
complete under the Constitution and 
not sooner even when the Legislature 
says that it shall take effect from its 
passage.” Hill v. State, 5 Lea 
(Tenn.) 725, 729. 


21. Peo. v. Clark, 1 Cal. 406. 


22. U.S.—Seven Hickory v. Ellery, 
103 U.S. 423, 26 L.Ed. 435; Gardner 
v. Barney, 6 Wall. 499, 18 L.Ed. 890; 
U. S. v. Standard Oil Co., 148 F. 719; 
U. S. v. Stoddard, etc., Co., 89 F. 699 
[aff 91 F. 1005, 34 C.C.A. 175]; U.S. 
Chong Sam, 47 F. 878; In re Richard- 
son, 20 F.Cas.No. 11-777, 2 Story 571: 


Ala.—Jemison v. Town of Fort De- 
posit, 108 So. 397, 214 Ala. 471 [den 
cert 108 So. 396, 21 Ala.App. 321]; 
State v. Stearns, 76 So. 321, 200 Ala. 
405; Montgomery Traction Co. v. 
Knabe, 48 So. 501, 158 Ala. 458; Tay- 
lor v. State, 31 Ala. 383. 


Cal.—Pacific Palisades Ass’n v. City 
of Huntington Beach, 237 P. 538, 196 
Galette, AtiRSs 782° Pet. Cyel; 
Dorr v. Marsh, 194 P. 1002; Peo. v. 
Clark, 1 Cal. 406. 


Colo.—Denver, etc., R. Co. v. Bren- 
naman, 100-P. 414, 45 Colo. 264. 


D.C.—Washington Terminal Co. v. 
District of Columbia, 36 App.D.C. 186. 


Fla.—Parker v. Evening News Pub. 
Co., 44 So. 718, 54 Fla. 482. 


Ga.—Floyd County v. Salmon, 106 
S.E. 280, 151 Ga. 313 [aff 102 S.E. 364, 
24 Ga.App. 796 judgment of Sup. Ct. 
conformed to 107 S.E. 91, 26 Ga.App. 
5821:-Wright v. Overstreet, 50 S.E. 
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from its passage has usually been construed to make 
it effective from the time it has passed through all 
the forms required by the constitution to give it 
force and validity,?° or from that point of time 
when its existence is perfected.?? 
approval of the chief executive is required, it takes 
effect from the time of receiving such approval,?” 


Thus, where the 


76 Ga. 741. 


Ill.—Peo. v. Kramer, 160 N.E. 60, 
328 Ill. 512. 


Neb.—Walker v. State, 64 N.W. 357, 
46 Neb. 25. 


N.Y.—In re Kemeys, 9 N.Y.S. 182, 
56 Hun 117; Matter of Chardavoyne, 5 
Dem.Surr. 466. 


Okl.—Sharum vy. Anthis, 243 P. 222, 
114 Okl. 64; Seiffert v. Jones, 186 P. 
472, 187 P. 223, 77 Ol. 204. 


Pa.—Simon v. Maryland Battery 
Service Co., 120 A. 469, 276 Pa. 473: 
In re Huber, 27 Pa.Dist. 25; In re Ap- 
pointment of Dist. Atty., 14 Pa.Dist. 
635; In re Compulsory Attendance 
Law, 10 Pa.Dist. 576; In re Education 
Act, 25 Pa.Co. 503; Com. v. Erdman, 
11 Pa.Co. 285; Hunsinger’s Case, 8 
Pa.€o. 173; 


S.C.—State v. Mancke, 18 S.C. 81. 


Tenn.—Forrester v, City of Mem- 
phis, 15 S.W.(2d) 739, 159 Tenn. 16; 
Hill v. State, 5 Lea 725; Logan v. 
State, 3 Heisk. 442. 


_ “In the construction of statutes the 
invariable rule is that every law goes 
into effect upon its approval unless it 
is provided otherwise in the Act it- 
self or it is impossible of enforcement 
by reason of the provisions contained 
therein.” In re Compulsory Attend- 
ance Law, 10 Pa.Dist. 576. 


ple is, and long has been the law 
of this state as well as an almost uni- 
versal canon of construction of stat- 
utes that they go into effect upon 
their approval by the executive, if so 
approved unless otherwise provided 
in the act.” State v. Stearns, 76 So. 
321, 322, 200 Ala. 405. 


[a] “The general rule is that an 
act of Congress becomes a law at the 
date of the President’s approval of 
the bill.” Seiffert v. Jones, 186 P. 472, 
77 Okl. 204. 


[b] That legislature supposed 
a statute would become effective at an 
earlier date is immaterial. Hunsing- 
er’s Case, 8 Pa.Co. 173. 


[c] Regardless of order in which 
they are passed by the legislature, 
statutes become effective in the or- 
der of their approval. Wright -v. 
Overstreet, 50 S.E. 487, 122 Ga. 633. 


[d] Subsequently approved reso- 
lution ineffective to postpone time of 
taking effect.—Where an act of con- 
gress went into effect upon its approv- 
al by the president June 29, 1906, a 
joint resolution of congress approved 
by the president June 30, 1906, direct- 
ing that the act approved the day be- 
fore “shall take effect and be in force 
sixty days after its approval by the 
President of the United States,” did 
not postpone the operation of the pre- 
viously approved act. U. S. v. Stand- 
ard Oil Co., 148 F. 719. 


[e] Where parts of act postponed. 
—When an act of congress contains 
certain provisions to take effect at a 
future date, and there is no implica- 
tion or expression therein that the act 
itself should be postponed, the act 
will take effect on its approval, and 
the only sections whose effect will be 
postponed are those as to which post- 
vonement is expressed therein or is 
to be implied therefrom. Seiffert v. 


487, 122 Ga. 633; Freeman v. Gaither, | Jones, 186 PB. 472, 187 BP. 223, TT OKl. 


1152 [59 C.J.] 


or at the time the bill is passed by the constitutional 
majority over the chief executive’s veto,?® or, in 
ease of his nonaction, immediately after the time 
specified for his return of the bill has expired,”* 
rather than the time at which the bill passed both 
houses of the legislature in the first instance ;?° but 
on the other hand it has been held that, under a gen- 
eral provision that no act shall take effect until a 
specified date after passage, the passage of the act 
takes place when it has passed both houses of the 
legislature, rather than at the time when signed by 
the chief executive;?® and where such signature is 
required to give validity to an act, the passage of 
an act as determining its effective date has been 
construed to refer to the time of the signature of 
the bill by the presiding officers of the two houses 
The same language has been 
construed to make the statute effective from the 


of the legislature.?* 


204, 


{f] Historica.L—‘An act of 33 
George III chap. 15, requires the clerk 
of Parliament to indorse the date of 
the King’s approval upon the roll of 
each statute which is to be the date 
from which it shall take effect.” 
Gardner v. Barney, 6 Wall. (U.S.) 499, 
507, 18 L.Ed. 890. 


Approval or veto by executive au- 
etal generally, see supra §§ 101-— 


23. Floyd County v. Salmon, 106 
S.E. 280, 151 Ga. 313 Taff 102 S.M. 364, 
24 Ga.App. 796, Judgment of Sup. Ct. 
conformed to 107 S.BH. 91, 26 Ga.app. 
ghee v. Philadelphia, 33 

a. ‘ 


Passage over veto see supra § 121. 


24. Floyd County v. Salmon, 106 
S.E. 280, 151 Ga. 313 [aff 102 S.F. 364, 
24 Ga.App. 796, judgment of Sup.Ct. 
conformed to 107 S.E. 91, 26 Ga.Anpp. 
582]; Stalcup v. Dixon, 35 N.E. 987, 
136 Ind. 9; Cincinnati Traction Co. 
v. Public Utilities Commission of 
Ohio, 150 -N.E.: 81, 113 OhioSt. 618; 
Patterson Foundry & Machine Co. v. 
Ohio River Power Co., 124 N.E. 241, 
99 OhioSt. 429. 


25. See cases infra this note. 


[a] Provision in statute that it 
“shall take effect immediately” re- 
lates to its approval by the governor 
and not to the time of its passage 
through the legislature, under gen- 
eral statutory provisions that all laws 
shall become effective on a specifical- 
ly numbered day after the final pas- 
sage of such laws as certified by the 
secretary of state. In re Kemeys, 9 
N.Y.S. 182, 56 Hun 117. 


{b] Im Tennessee (1) under the 
constitution of 1834, it was held that, 
upon the signing of a bill by the 
speakers of the two houses after its 
passage by the legislature, “the law 
takes effect from the date of its pas- 
sage ‘by relation’ (Dyer v. State, 
Meigs 237, 255), (2) following the 
common-law doctrine that a statute 
might go into effect before the for- 
malities prescribed to give it effect 
had actually been performed (Dyer v. 
State, supra). (3) But by Const. 
(1870) art 2 §§ 17, 20, a statute be- 
comes effective at the time all the 
necessary formalities of enactment 
are completed. Hill v. State, 5 Lea 
725 (characterizing the common-law 
doctrine as “‘absurd’’). 


Common-law rule that statutes are 
effective from beginning of session 
at which they passed see supra § 681. 
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26. Board of Education of School 
Dist. No. 41 v. Morgan, 147 N.H. 34, 
316 Ill. 148. 


27. State v. O’Brien, 25 N.E. 121, 
47 OhicSt. 464; State v. Mounts, 14 
S.H. 407, 36 W.Va. 179, 15 L.R.A. 243. 
And see supra note 25 [b]. 


28. Hamlet v. Taylor, 50 N.C. 36. 


Beginning of session as time of 
ane, effect generally see supra § 

29. The Mary and Susan, 1 Wheat. 
(U.S.) 46,4 L.Ed. 32; Arnold v. U. S., 
9 Cranch (U.S.) 104, 3 L.Ed. 671; Mo- 
bile Branch Bank v. Murphy, 8 Ala. 
119; Freeman v. Gaither, 76 Ga. 741; 
Heard v. Heard, 8 Ga. 380. 


; Fen hour of day approved see infra 


380. Parkinson v. State, 14 Md. 184, 
74 Am.D. 522; State v. South Caro- 
lina Bank, 46 S.C.L. 609. 


31. Matter of Foley, 28 N.Y.S. 608, 
8 Misc. 57. 


Use of “passage” and similar words 
in statute as determining time it 
vneen effect see infra text and notes 

32. Ark.—State v. Little Rock, 
etc., R. Co., 31 Ark. 701; Files v. Rob- 


inson, 30 Ark. 487; Whitehead v. 
Wells, 29 Ark. 99. 
Cal.— Ex p. Sohncke, 82 P. 956, 148 


Cal. 262, 113 Am.S.R...236; 2” LR .AG 
813; Harrison v. Colgan, 82 P. 674, 
148 Cal. 69; O’Connell v. United Rail- 
roads of San Francisco, 124 P. 1022, 19 
Cal.App. 36. 


Ill.— Board of Education v. Morgan, 
147 N.B. 34, 316 Ill. 143. 


Minn.—Lienau v. Moran, 
482. 


Miss.—Swann v. Buck, 40 Miss. 268. 


Mo.—Andrews v. St. Louis Tunnel 
Co., 16 Mo.App. 299. 


N.Y.—Matter of Howe, 19 N.E. 513, 
LU NAY. SOO se 2c LRA e 2b mnie re 
Kemeys, 9 N.Y.S. 182, 56 Hun 117. 


Tenn.—Johnson v. State, 3 Lea 469, 
31 Am.R. 648; Logan v. State, 3 
Heisk. 442. 


W.Va.—State v. Mounts, 14 S.E. 407, 
36 W.Va. 179, 15 L.R.A. 243. 


[a] What constitutes “passage” as 
point of measurement.—(1) While it 
has been held that the meaning of a 
provision that “no law of a general 
nature shall take effect until forty 
days after its passage” is “that the 
law shall not take effect until forty 
days after it has become a law; that 
is after it shall have received the 


5 Minn. 
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first day of the session.?® in the jurisdictions where 
._ statutes take effect from their passage, it has been 
generally held that a statute takes effect on the day 
of the final enactment, without allowing any time for 
its publication or for its provisions to become 
known,2® even though provision is made by general 
law for the publication of statutes;*° but in some 
cases the day of approval has been excluded and 
the statute given’ effect at the first moment of the 
following day.*+ 
utory provisions, statutes may take effect a certain 
length of time after their passage*? or approval ;** 
and under a constitutional provision that before a 
bill shall become a law it must be approved by the 
chief executive, it takes effect only from the time 
of such approval;?4 and when the rights of the par- 
ties affected require it, the exact hour of approval 
may be inquired into.*® A law will not be given 


By general constitutional or stat- 


approval of the Governor; or upon 
his refusal to approve, shall have 
been otherwise passed under the pro- 
visions of the constitution” (Logan v. 
State, 3 Heisk. (Tenn.) 442, 445), (2) 
it has also been held that the word 
“passage,”’ in Const. art 6, providing 
that no act of the legislature, except, 
etc., Shall take effect until the expira- 
tion of ninety days after its passage, 
unless, etc., means the date of the pas- 
sage of the act by the two houses, and 
not to the date of its approval by the 
governor (State v. Mounts, 14 S.E. 
407, 36 W.Va. 179, 15 L.R.A. 248). 


Effect of “passage” and similar 
words when used in act as affecting 
time it takes effect see infra text and 
notes 40—54. 


33. Bachelor v. State, 113 So. 67, 
216 Ala. 356; Ross v. New England 
Mortg. Security Co., 13 So. 564, 101 
Ala. 362; Savage v. State, 92 So. 19, 
18 Ala.App. 299; Isbell v. State, 90 
So. 55, 18 Ala.App. 223; Weaver v. 
State, 88 So. 362, 18 Ala.App. 47; In 
re Interrogatories by the Governor, 
181 P. 197, 66 Colo. 319, 7 A.L.R. 526; 
Goree v. Greenwood County Super- 
visor, 76 S.E. 705, 93 S.C. 312. 


[a] Time computed from time 
bill should have been returned by 
chief executive.—Goree v. Greenwood 
aoa Supervisor, 76 S.E. 705, 93 S.C. 


Nonaction of chief executive as fix- 
ing time at which statutes effective 
from passage take effect’ see supra 
text and note 24. 


34. In re Richardson, 20 F.Cas.No. 
11,777, 2 Story 580. 


Approval of chief executive as de- 
termining time of passage where acts 
effective on passage see supra text 
and note 22. 


35. Louisville v. Savings Bank, 104 
U.S. 469, 26 L.Ed. 775; In re Rich- 
ardson, 20 F.Cas.No. 11,777, 2 Story 
580; Davis v. Whidden, 49 P. 766, 117 
Cal. 618; Peo. v. Clark, 1 Cal. 406. 


[a] “The time of the approval of 
the executive is a fact which can be 
ascertained and proved and in all cas- 
es where the rights of the parties are 
in any manner to be affected by the 
time of the approval, an investigation 
of the question when did the event— 
the passage of the act—occur should 
be had.” Peo. v. Clark, 1 Cal. 406, 408 
[quot Davis v. Whidden, 49 P. 766, 
T1797 Gali 6185; 622]; 


[b] Where exact time of approval 
is doubtful.—(1) “It may teins aS 
be easy, in all cases, to ascertain the 
very punctum temporis; but that 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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immediate effect upon its passage where to do so at 
that time would contravene an express provision of 
the constitution ;*° but the operation of such law 
may be temporarily suspended until this objection 
Where a statute 
acts upon certain classes or persons at different 
times, in part from the date of enactment and in 
part at a future date, it goes into effect and becomes 
a law in its entirety as of the date of its passage and 


is overcome by lapse of time.37 


approval.®§ 


“Passage,” “passage of this act,” and similar lan- 
guage.®® The use of the word “passage” in a stat- 
ute may refer to the time of its taking effect,*° un- 
to the intention 


less such construction is contrary 


ought not to deprive the citizen of 
any rights created by antecedent 
laws, and vesting rights in them.” 
In re Richardson, 20 F.Chs.No. 11,777, 
2 Story 580.. (2) “In cases of doubt, 
the time should be construed favor- 
ably for the citizen.” In re Richard- 
son, supra. (3) ‘““The 
have it in their power to prescribe the 
very moment, in futuro, after the ap- 
proval, when a law shall have effect; 
and if it does not choose to do: so, I 
can perceive no ground, why a court 
of justice should be called upon to 
supply the defect.” In re Richardson, 
supra. 


Right of court to resort to extrinsic 
evidence to determine time statute 
| fe a effective see supra § 673 note 

8 [a]. 


36. See case infra this note. ' 


[a] Act regulating term of court. 
—Acts (1909) ec 8, amending Acts 
(1905) e 78, providing for the holding 
of the district court in the thirty-sec- 
ond judicial district, did not become 
effective until the circuit beginning) in 
1909, under the act of 1905, had been 
completed, since to declare the act 
effective as soon as it became law 
would have given to B County only 
one term of court in 1909, in violation 
of Const. art 5 § 7, requiring at least 
two terms in that county. Felker v. 
Hyman, (Tex.Civ.App.) 135 S.W. 1128. 


37. See case supra note 36. 


38. State v. Lincoln, 158 N.W. 50, 
133 Minn. 178. 


Parts of acts taking effect at dif- 
ferent times see infra § 689. 


39. Passage of bills in sense of 
adoption thereof see supra §§ 72-79. 


40. Shook v. Laufer, (Tex.) 100 
S.W. 1042; Scales v. Marshall, 70 S.W. 
945, 96 Tex. 140. 


[a] “Upon the passage and ap- 
proval.”—Where it is provided in a 
statute that something shall be done 
upon the passage and approval of 
such act, and, in another section, that 
it should not go into effect until Nov. 
1, 1920, the act became effective on 


- the latter date, as “upon” has differ- 


ent meanings, and “after” is as rea- 
sonable a meaning as “immediately 
after,’ or “within a reasonable time 
after.” Ross v. Jones, 107 S.E. 160, 
151 Ga. 425. 


Acts by express declaration therein 
effective from time of passage See Su- 
pra § 674. 


41. Scales v. Marshall, 70 S.W. 


945, 96 Tex. 140. 


Compared with use of other 
words.—‘‘The rule eat is\one. of 
construction, merely, and does not 
control the expressed intention of the 


[a] 


legislature; but, as we have seen, the | 


mere use of such words as ‘before the 
passage,’ ‘after the passage,’ ‘hereto- 
fore,’ ‘hereafter,’ or ‘already,’ does not 


legislature | 
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appearing from the whole statute.41 
the word “passage” in a statute may be construed 
as referring to the time of its taking effect, particu- 
larly where the statute is finally enacted at one 
time to take effect at a later time.*? 
has been said to be a decided conflict*? as to the 
effect of the phrase “after the passage of an act,” 
where, in a particular statute, use is made of the 
phrase “passage of this act,’’44 or other equivalent 
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The use of 


While there 


language,*® it is generally construed to refer to the 


so plainly show an intention to fix a 
date differing from that of the tak- 
ing effect of the statute as to con- 
trol.” Scales v. Marshall, 70 S.W. 
945, 946, 96 Tex. 140 [quot Shook v. 
Laufer, (Tex.) 100 S.W. 1042, 1046]. 


42. Scales v. Marshall, 70 S.W. 945, 
96 Tex. 140. 


43. State v. Williams, 90 N.E. 754, 
173 Ind. 414, 140 Am.S.R. 261, 21 Ann. 
Cas. 986. 


44 Ind.—State v. Williams, supra. 


Iowa.—Charless v. Lamberson, 1 
Iowa 435, 63 Am.D. 457. 


Kan.—State v. Bentley, 101 P. 1073, 
1075, 80 Kan. 227. 


pos poumeon v. Fay, 16 Gray 


Mich.—Mills v. State Board of Os- 
teopathic Registration and Examina- 
tion, 98 N.W. 19, 135 Mich. 525, 3 Ann. 
Cas. 735; Osborn v. Charlevoix Cir. 
Judge, 72 N.W. 982, 114 Mich. 655. 


Mo.—Andrews v. St. Louis Tun- 
nel R. Co., 16 Mo.App. 299. 


Neb.—State v. Bemis, 64 N.W. 348, 
45 Neb. 724. 


N.Y.—In re Howe, 19 N.E. 513, 112 
INGYS 5100; 12) eu RVAN. 82539. Matter: of 
Chardavoyne, 5 Dem. Surr. 466. 


Pa.—Wartman vy. Philadelphia, 
Pa. 202. 


Tex.—Shook v. Laufer, 
100 S.W. 1042. 


[a] Where phrase used in amend- 
ment.—The fact that the phrase ‘‘aft- 
er the passage of this act” was in- 
serted by amendment (1) indicates 
a purpose (State v. Williams, 90 N.E. 
754, 173 Ind. 414, 140 Am.S.R. 261, 21 
Ann.Cas. 986), (2) and renders the op- 
eration of the act prospective (State 
v. Williams, supra). 


[b] Time of approval as determin- 
ing time of passage.—Act March 14, 
1902 (L. [1902] p 23 ¢ 1) § 2, requir- 
ing that certain things shall be done 
within six months after the passage 
of the act, means that those things 
shall be done within six months after 
approval of the act. Denver & R. G. 
R. Co. v. Brennaman, 100 P. 414, 45 
Colo. 264. 

45. Colo.Harding v. Peo., 15 P. 
727, 10 Colo. 387 (‘after the passage 
of this act’’). 

Idaho.—Schneider v. Hussey, 1 P. 
343, 2 Idaho (Hasb.) 8 (“passage of 
the act’). 

Ill.—Patrick v. Perryman, 
App. 514. 

Ind.—State v. Williams, 90 N.E. 754, 
173 Ind. 414, 140 Am.S.R. 261, 21 Ann. 
Cas. 986. 

Iowa.—Rogers v. Vass, 6 Iowa 405 
(“passage of the act’’). 

Mo.—Ex p. Lucas, 61 S.W. 218, 160 
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time the statute takes effect under the general 
rule;#® but similar language has been construed, 
particularly in a criminal statute,*7 to refer to the 
time of approval of an act by the chief executive,*® 


Mo. 218 (‘after the approval of the 
act’’). 


Neb.—State v. Bemis, 64 N.W. 348, 
45 Neb. 724 (“after the passage of 
this act’’). 


Tex.—Shook v. Lauber, 100 S.W. 
1042 (“after the passage of this act’’). 


“The words ‘passage of the act,’ 
while they have a technical meaning 
which is well understood, in this con- 
nection and as used in the section re- 
ferred to, must be held to mean the 
time when the act takes effect.” 
Schneider v. Hussey, 1 P. 343, 344, 2 
Idaho (Hasb.) 8. 


[a] Reason for rule.—Any other 
construction of the words would give 
life and action to a statute before it 
can have any such life. Schneider v. 
Hussey, 1 P. 348, 2 Idaho (Hasb.) 8. 


[b] “Prior to passage” equivalent 
“heretofore.”—“‘The words ‘prior 
amount to 


to 
to™ the) ‘passage,’ Sie 
the same thing as if the legislature 
had used the word ‘heretofore;’ and 
either must relate to the time of tak- 
ing effect, and not to the time of pas- 
sage.” Charles v. Lamberson, 1 lowa 
435, 443, 63 Am.D. 457. 


46. See cases supra notes 44, 45. 

47. Moree v. State, 94 So. 226, 130 
Miss. 341. 

[a] Beason for-rule.—To hold that 


a criminal law was in force and ef- 
fect before it was signed by the gov- 
ernor would make it an ex post facto 
law. Moree v. State, 94 So. 226, 130 
Miss. 341. 


48. U.S.—In re Tebbetts, 23 F.Cas. 
No. 13,817; Walker v. Mississippi Val- 
ley, ete., R. Co., 29 F.Cas.No. 17,079. 


Ala.—Jemison v. Town of Ft. De- 
posit. (Anv.) 108 So. 396 [cert den 
108 So. 397, 214 Ala. 471]. 


Colo.—Denver & R. G. R. Co. v. 
Brennaman, 100 P. 414, 45 Colo. 264. 


ie v. Fay, 82 Mass. 


Miss.—Moree y. State, 94 So. 226, 
130 Miss. 341. 


Wash.—Cordiner v. 
780, 55 Wash. 479. 


[a] Distinction.—(1) ‘Now, there 
is a difference in meaning between the 
phrases, ‘passage of this act,’ and 
‘when this act takes effect,’ when ap- 
plied to acts of the Legislature.” 
Cordiner v. Dear, 104 P. 780, 781, 55 
Wash. 479. (2) “The former refers to 
the time the act receives the final 
sanction necessary to constitute it a 
law, and the other is the time when 
it begins to speak as a law.” Cordiner 
v. Dear, supra. (3) “This distinction 
is made in the Constitution itself.” 
Cordiner v. Dear, supra. (4) “For ex- 
ample, article 2, § 31 [Const.] provides 
that ‘No law, except appropriation 
hills, shall take effect until ninety 
days after the adjournment of the 


Dear, 104 P. 
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or its passage through the legislature.*® 
it has been stated that the use of the words “from” 
and “after’ the passage of an act, with reference 
to the time it takes effect, may be construed so as 
to best subserve the ends of justice,>® in some ju- 
risdietions the phrase “from and after the passing 
of this act” is construed to refer to the first mo- 
ment of the day following that on which the statute 
takes effect;°! while in other jurisdictions the same 
language is construed to include the day the act is 
passed, and to make it take effect on that day.°* In 
the absence of constitutional provisions postponing 
the taking effect of a statute, the use of the words 


session at which it was enacted,’ etc., 
and the same idea is conveyed by the 
language of article 3, § 12; thus show- 
ing that the framers of the Constitu- 
tion meant one thing when they spoke 
of the passage or enactment of a law 
and another when they spoke of a law 
going into effect.” Cordiner v. Dear, 
supra. 


49. Board of Education of School 
Dist. No. 41 v. Morgan, 147 N.E. 34, 
316 Ill. 143; Ex p. Lucas, 61 S.W. 218, 
160 Mo. 218; Eliot v. Cranston, 10 R.I. 
88; Baker v. Compton, 52 Tex. 252. 


“Hereafter” in statute as referring 
to time of its passage or time statute 
‘takes effect see Hereafter 29 C.J. p 
347, 

50. See case infra this note; 
see infra note 51 [a]. 


“All the best authorities hold that 
the words ‘from’ and ‘after’ may be 
construed to include or exclude the 
day of the [passage of the] act, as 
‘will best serve to carry out the inten- 
tion of the legislature, subserve public 
policy, avoid forfeiture, and validate 
a proceeding, rather than to annul the 
same.” State v. Mounts, 14 S.E. 407, 
36 W.Va. 179, 190, 15 L.R.A. 243. 


51. Ga.—Floyd County v. Salmon, 
106 S.BH. 280, 151 Ga. 313 [aff 102 S.E. 
364, 24 Ga.App. 796]. 


Mass.—Bemis v. Leonard, 
Mass. 502, 19 Am.R. 470. 


Minn.—Parkinson v. Brandenburg, 
N.W. 919, 35 Minn. 294, 59 Am.R. 


and 
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S.C.—Lorent v. South Carolina Ins. 
Co., 10 S.C.L. 505. 


Va.—King v. Moore, Jeff. 8. 


Wis.—O’Connor v. Fond du Lac, 85 
N.W. 327, 109 Wis. 2538, 53 L.R.A. 831. 


[a] Meaning of words “from” and 
“after” when used separately.—‘‘The 
word ‘from,’ and that in connection 
with the word ‘after,’ is sometimes 
used inclusively and sometimes ex- 
clusively. They have no certain lit- 
eral or legal meaning that can be ac- 
cepted as a guide under all circum- 
stances. They are open to construc- 
tion in many cases, so that courts 
sometimes hold that they are used ex- 
clusively, and at other times inclu- 
sively, as seems best calculated to ef- 
fect the legislative intent; though it 
has come to be quite generally accept- 
ed as the rule that the meaning of 
the words in connection, ‘from and 
after,’ excludes the day from which 
the reckoning is to be made, and in 
order to avoid the application of it 
as a rule of construction there must 
be something in the act, or the result 
of a literal application of the words 
to the subject treated by it, to indi- 
eate a contrary intent.” O’Connor y. 
Fond du Lac, 85 N.W. 327, 109 Wis. 
253, 261, 53 L.R.A. 831. 
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Although 
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[b] “here is no reason why ‘from 
and after’ should not be con- 
Sidered as having been used in what 
- . . has come to be regarded as 
their literal sense.”” O’Connor v. Fond 
du Lac, 85 N.W. 327, 109 Wis. 253, 261, 
53 L.R.A. 831. 


[c] Where act provides that it 
shall take effect “one year from and 
after its passage,’’ in computing the 
period of one year, the day of the pas- 
sage of the act shall be excluded. 
renee v. Cobb, 21 N.W. 714, 32 Minn. 


[d] “From and after the year nine- 
teen hundred” has been construed as 
excluding the year 1900. Sindall v. 
Baltimore, 49 A. 645, 93 Md. 526. 


[e] “From and after’ a certain 
day should be construed to exclude 
the day, named since if the intention 
has been to include it, the phrase ‘‘on 


and after’ would have been used. 
Handley v. Cunningham, 12 Bush 
(Ky.) 401. ic 


“From and after” see 27 C.J. p 909. 


52. U.S.—Lapeyre v. U.S., 17 Wall. 
191, 21 L.Ed. 606; Mathews v. Zane, 
7 Wheat. 164, 5 L.Ed. 425; Arnold v. 
UE eS. 09> Cranch) L045 "3  dhehae 67h: 
Leigdigh Carriage Co. v. Stengel, 95 
HW Goi soda CCA. 2L0s URE Se vi, Stod- 
dard, 91 F. 1005, 34 C.C.A. 175 [aff 89 
F. 699]; U. S. v. Williams, 28 F.Cas. 
No. 16,723, 1 Paine 261. 


Ark.—Jackson v. State, 142 S.W. 
1153, 101 Ark. 478. 


Cal.—Peo. v. Clark, 1 Cal. 406. 


Kan.—Leavenworth Coal Co. v. Bar- 
ber, 27._P. 114, 47 Kan. 29. 


Ky.—Mallory v. Hiles, 4 Mete. 53. 


Ohio.—Arrowsmith v. Hamering, 39 
OhioSt. 573: 


Tex.—Kansas City, M. & O. Ry. Co. 
ee eee v. Harral, (Civ.App.) 199 S. 


[a] Day of approval.—Jackson vy. 
State, 142 S.W. 11538, 101 Ark. 473. 


[b] Reasons.—(1) “The reason 
usually assigned for this is, that it is 
in accordance with the general rule 
that when computation of time is to 
be made from an act done, the day on 
which the act is done is to be includ- 
ed.” Leavenworth Coal Co. v. Leav- 
enworth, 27 P. 114, 47 Kan. 29, 381. 
(2) “To hold that a law operates all 
that part of the day of its passage 
prior thereto, is as absurd and as 
much of a fiction as the old doctrine 
that by relation, it should commence 
running on the first day of parlia- 
ment.” Peo. v. Clark, 1 Cal. 406, 408. 
(3) “And if a statute shall go into ef- 
fect from and after its passage, that 
is, from and after the point of time 
when it received the approval of the 
executive and became thus a law, it 
would be equally as irrational, and as 
much a fiction to imagine that it did 
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therein “from its passage” means from and ineluding 
the whole day it actually passed,°? and the time is 
not even deferred until the day of its approval by 
the chief executive.>* 


[§ 684] b. Hour of Day. As a general rule the 
law does not take notice of fractions of a day,°® and 
therefore a statute which takes effect from its pas- 
sage, or approval, relates back and becomes effective 
from the first moment of the day on which it is 
passed,°* or approved;*7 but this doctrine of rela- 
tion is only a legal fiction, and wherever its appli- 
cation would cause injustice, the act will be given 
effect only from the moment of its approval,°* as 


not really become a law until the next 
day.” Peo. v. Clark, supra. 


For inclusion and exclusion of days 
generally see Time [38 Cyc 317 et 
seq]. 


53. Ex p. Lucas, 61 S.W. 218, 160 
Mo. 218. 


54. Ex p. Lucas, supra. 
55. See Time [38 Cyc 314, 315]. 


56. U.S.—Lapeyre v. U.S.,17 Wall. 
191, 21 L.Ed. 606; Leidigh Carriage 
Ca.ov. Stengel, 95... 637, 37 . C.Ceas 
210; U. S. v. Williams, 28 F.Cas.No. 
16,723, 1 Paine 261; In re Welman, 29 
F.Cas.No. 17,407, 20 Vt. 653. 


Ala.—State v. Stearns, 76 So. 321, 
200 Ala. 405; Turnipseed v. Jones, 
14 So. 377, 101 Ala. 593; Wood v. Fort, 
42 Ala. 641. 


Ky.—Greene v. E. H. Taylor, Jr. & 
Sons, 212 S.W. 925, 184 Ky. 739; Mal- 
lory v. Hiles, 4 Mete. 53. 


N.Y.—Croveno v. Atlantic Ave. R. 
Co., 44 N.E. 968, 150 N.Y. 225; In re 
Foley, 28 N.Y.S. 608, 8 Misc. 57. 


Ohio.—Arrowsmith v. Hamering, 39 
OhioSt. 573; Orth v. McCook, 2 Ohio 
eee (Reprint) 624, 4 West.L.Month. 


Pa.—In re Huber, 27 Pa.Dist. 25. 


Wash.—In re Boyce, 66 P, 54, 25 
Wash. 612. 


Ho ek v. Porteous, 19 Ont.App. 


[a] This rule is especially appli- 
cable to remedial statutes.—Peo. v. 
Welde, 59 N.Y.S. 1030, 28 Mise. 582. 


57. Turnipseed v. Jones, 14 So. 377, 
101 Ala. 593; Moree v. State, 94 So. 
229, 130 Miss. 341; In re Huber, 27 
Pa.Dist. 25; Tomlinson vy. Bullock, 
4 Q.B.D. 230. 


58. U.S.—Louisville v. Portsmouth 
Sav. Bank, 104 U.S. 469, 26 L.Ed. 775; 
Gardner v. Barney, 6 Wall. 499, 18 L. 
Ed. 890; Arnold v. U. S., 9 Cranch 
104, 3 L.Ed. 671; U. S. v. Stoddard, 
91 _ FY 1005, 34° C.GAc e175 Fatt Soin 
699}; American Wood-Paper Co. vy. 
Glen’s Falls Paper Co., 1 F.Cas.No. 
321, 8 Blatchf. 513; In re Ankrim, 1 
F.Cas.No. 395, 3 McLean 285; The. 
Ann, 1 F.Cas.No. 397, 1 Gall. 62; In 
re Richardson, 20 F.Cas.No. 11,777, 2 
Story 571; Salmon v. Burgess, 21 F. 
Cas.No. 12,262, 1 Hughes 356 [aff 97 
U.S. 381, 24 L.Ed. 1104]; In re Wynne, 
30 F.Cas.No. 18,117, Chase 227, 4 Nat. 
Bankr.Reg. 23; 3 Op.Atty.-Gen. 82. 


Cal.—Davis v. Whidden, 49 P. 766, 
117 Cal. 618; Peo. v. Clark, 1 Cal, 406. 


Kan.—Leavenworth Coal Co. v. Bar- 
ber, 27-P.. 114, 47 Kan. 29. 


a toe ak v. Palmer, 6 Gray 


Miss.—Moree v. State, 94 So. 229, 
130 Miss. 341, 347. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in the case of criminal statutes.5® However, in the 
absence of evidence showing the exact time at which 
a particular statute has been enacted, it will be re- 
garded as in effect from the first moment of the day 


when it was completely enacted.°° 


Two statutes enacted on same day take effect and 


become in force at the same time.*1 


[§ 685] 7. Filing of Act or Time Computed 
Therefrom.*? By general provision, with certain ex- 
ceptions,®* statutes may not go into effect until a 
specified period after such statutes are filed with 
Under such provisions, 
all acts except those of the classes specifically ex- 
cepted will go into effect at the specified time after 
filing with the seeretary of state®® regardless of 


the seeretary of state.®4 
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gation of Act.°7 


[59 C.J.] 1155 


[§ 686] 8. Publication, Proclamation, or Promul- 


While a statute may go into effect 


before its publication, under general provisions pro- 
viding other times at which statutes shall go into 


effect,°* by express general provisions®® the time 


statutes become effective may depend upon the time 


of their publication’® or proclamaticn,"! or at a time 


the approval of the chief executive.®® 


N.Y.—In re Dreyfous, 18 N.Y.S. 767, 
28 Abb.N.Cas. 27. 


Ohio.—Arrowsmith vy. Hamering, 39 
OhioSt. 573. . 


Pa.—Southwark Bank vy. Com., 26 
Pa. 446. 3 


“While the law ordinarily does not 
take cognizance of fractions of a day, 
yet... this is a legal presump- 
tion which may be overthrown by the 
facts when necessary to accomplish 
substantial justice.” Moree v. State, 
Supra. 


“In view of the authorities it can- 
not be doubted that the court may, 
when substantial justice requires it, 
ascertain the precise hour when a 
statute took effect by the approval of 
the executive.” Louisville v. Ports- 
mouth Sav.- Bank, 104 U.S. 469, 26 
L,Ed. 775 [quot Davis v. Whidden, 49 
P. 766, 117 Cal. 618, 622]. 


[a] For example, it has been held 
that, when two irreconcilable legis- 
lative acts are approved upon the 
same day, resort may be had to the 
office of the secretary of state, and 
also to the published statutes, for in- 
formation, as to the order of their 
approval, and the one that is found 
to have been approved last is the pre- 
vailing law. Davis v. Whidden, 49 P. 
766, 117 Cal. 618. 


[b] Approval rather than passage 
looked at.—(1) ‘‘In determining when 
a statute took effeet, no account is 
taken of the time it received the sanc- 
tion of the two branches of the leg- 
islative department, which sanction is 
‘as essential to the validity of the stat- 
ute as the approval of the executive.” 
Louisville v. Portsmouth Sav. Bank, 
104 U.S. 469, 26 L.Ed. 775 [quot Davis 
vy. Whidden, 49 P. 766, 117’ Cal. 618, 
622]. (2) ‘We look to the final act of 
approval by the executive to find 
when the statute took effect and wher 
necessary inquire as to the hour of 
the day when that approval was in 
fact given.’ Louisville v. Portsmouth 
Sav. Bank, supra [quot Davis Vv. 
Whidden, supra]. 


Hour of day at which customs bills 
‘become effective see Customs Duties 
§ 25. 


59. Moree v. State, 94 So. 229, 130 
Miss. 341. 


[a] Reason for rule.—“In a crim- 
inal trial the defendant is presumed 
to be innocent until the testimony 
proves his guilt beyond a reasonable 
doubt. This presumption of inno- 
cence -is more sacred than the pre- 
sumption that a law is in force and 
effect during the entire day of its ap- 
proval.” Moree v. State, 94 So. 229, 
130 Miss. 341, 347. 


60. Leidigh Carriage Co. v. Sten- 
[59 C. J.—63] 


gel, 95 F. 637, 87 C.C.A. 210; Greene 
v. E. H. Taylor, Jr., & Sons, 212 S.W. 
925, 184 Ky. 739; Lloyd v. North 
Carolina R. Co.; 66 S.E. 604, 151 N.C. 
536, 45 L.R.A.N.S. 378. 


61. Greene v. E. H. Taylor, Jr., & 
Sons, 212 S.W. 925, 184-Ky. 739; Stu- 
oe v. Chapman, 70 A. 1069, 104 Me. 


62. Filing of statutes generally see 
supra § 135. 


63. [a] Under provisions that 
statutes shall become eifective in 
ninety days from the date they are 
filed with the secretary of state, and 
a provision for the referendum of 
certain classes of statutes (1) sec- 
tions not subject to the referendum 
will go into immediate effect (State v. 
Roose, 107 N.E. 760, 90 OhioSt. 345), 
(2) notwithstanding other sections or 
other items may be subject to the 
delay incident to a referendum or the 
right to petition therefor (State v. 
Roose, supra). 


64 See constitutional and statu- 
tory provisions. 


65. Air-Way Electric Appliance 
Corporation v. Archer, 279 F. 878 [rev 
on other grounds 45 S.Ct. 12, 266 U.S. 
71, 69 L.Ed. 169]; State v. Milroy, 102 
N.E. 959, 88 OhioSt. 301. 

66. State v. Lathrop, 112 N.E. 209, 
93 OhioSt. 79. 

67. Promulgation and publication 
in general see supra §§ 136-144. 


68. State v. Armstrong, 243 P. 333, 
31 N.M. 220. 


69. See constitutional 
tory provisions. 


70. See infra text and note 77. 
71. See infra text and note 78. 
72. See case infra note 80. - 


73. Schwomeyer vy. State, 138 N.E. 
823, 193 Ind. 99: 


and statu- 


74. Schwomeyer y. State, supra. 
75. See infra notes 76-88. 

76. See cases infra this note. 

[a] What are general or public 


acts under such provisigns.—Luling 
v. Racine, 15 F.Cas.No. 8,603, 1 Biss. 
314 (a law authorizing a city to issue 
bonds for stock in a railroad company 
is not a general law); Stephenson v. 
Doe ex dem. Wait, 8 Blackf. (Ind.) 
508, 46 Am.D. 489 (an act prescribing 
the boundaries of a county formed out 
of an existing county is a public act); 
Scott v. Clark, 1 Iowa 70 (an act “to 
re-locate the seat of government” is 
not a general law); State v. School 
Fund Com’rs, 4 Kan. 261 (a joint reso- 
lution authorizing the issue of bonds 
for public purposes is a public law); 
Yellow River Imp. Co. v. Arnold, 49 


computed therefrom.*? 
sions, in the absence of an emergency clause mak- 
ing them effective sooner,7? and where there is no 
other time expressly provided in the particular acts 
themselves as to when they shall go into effect,’4 
all statutes,7® or at least those of a general or pub- 
lie nature,*® take effeet from their publication,’ or 
proclamation,’® or promulgation,’® or at the expira- 


Thus, under some provi- 


N.W. 971, 46 Wis. 214 (an act to in- 
corporate the ‘‘Yellow River Improve- 
ment Company” is a general law). 


General, special and local laws gen- 
erally see supra §§ 307-370. 


_ 77. See cases infra this note; 
infra notes 82-88. 


[a] How time computed.—(1) 
Where a statute provides that it shall 
take effect ‘from and after its publi- 
cation,” it has been held that, in com- 
puting the time when it takes effect, 
the day of its publication is to be 
included, and the precise time of its 
publication or taking effect may be 
shown, where an act is done on the 
same day of its publication, which is 
affected by it in any way. lLeaven- 
worth Coal Co. v. Barber, 27 P. 114, 
47 Kan. 29. (2) But a general provi- 
sion that statutes shall take effect 
“from and after’ their publication has 
been construed to make them effective 
on the day after their publication 
(O’Connor. v. Fond du Lac, 85 N.W. 
92:1, 109° Wiss 253, bo Liv AS Sols) Gop 
and has also been construed to make 
them effective from the first moment 
of the day of their legal and proper 
publication (Kearny County v. Van- 
driss, 115 F. 866, 53 C.C.A. 192 [cert 
ee S'Ct. 843, 187 U.S. 642, 47 L.Ed. 

6]). 


[b] Certificate of secretary of 
state as evidence of time of publica- 
tion.— (1) Where the certificate of 
the secretary of state, annexed to a 
volume of private laws, bears a cer- 
tain date, he beings authorized to make 
such certificate only after the publi- 
cation of the laws has been complet- 
ed, in the absence of proof to the 
contrary, the court will presume an 
act contained in such volume to have 
been in effect from the date of the 
certificate. In re Boyle, 9 Wis. 264. 
(2) The certificate of the secretary 
of state as to the time of publication 
of a statute will prevail over the 
finding of a trial court upon pleadings 
incorporating the statute (Scott v. 
Clark, 1 Iowa 70), (8) particularly 
where, in the absence of such certifi- 
cate, there is no evidence that the 
statute has been published at all 
(Seott v. Clark, supra). 


78. State v. Stevenson, 2 Ark. 260; 
Schwomeyer v. State, 138 N.E. 823, 193 
Ind. 99; State v. Williams, 90 N.E. 
754, 173 Ind. 414, 140 Am.S.R. 261, 21 
Ann.Cas. 986; State v. State Bd, of 
Pharmacy, 58 N.E. 531, 155 Ind. 414; 
Pennsylvania Co. v. State, 41 N.E. 937, 
142 ind. 428 btali iv. Dunn, 9%, beolay 
52 Or  475;- 25) LR ASNIS, 1930 Wre= 
Kenzie v. Huybers, (Can.) [1929] 4 
Dom.L.R. 1059. 


79. State v. Barrow, 
57 


and 


89 La.Ann. 


[a] How time computed.—Stat- 
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tion of a fixed time after their publication.®° 
the other hand, under similar provisions, an act 
without an emergency clause cannot go into effect 
in advance of the distribution of the session laws 
and proclamation even though it fixes a time for its 
going into effect in advance of distribution and 
Whatever the method of publica- 
tion required under such provisions,*? whether it 
be by publication in the newspapers®* or journals,** 
in pamphlets,®* in bound vclumes,*® or by distribu- 
tion,’? a statute is without force or effect until the 
requirements of the law have been substantially 


proclamation.*! 


complied with.’% 


Amendatory acts. Where an amendment is adopt- 
ed without an emergency clause, the old act may 
remain in force until the publication of the session 
acts containing the amendatory act,®® and, in the 
absence of such a clause in either of two acts adopt- 


utes have been considered to be 
promulgated the day after their pub- 
lication in the State Gazette, or in 
thirty days thereafter, according to 
locality. State v. Barrow, 30 La.Ann. 
657. 


80. New Portland v. 
yard, 16 Me. 69. 


[a] Twenty days.—New Portland 
v. New Vineyard, 16 Me. 69. 


81. State v. Williams, 90 N.E. 754, 
173 Ind. 414, 140 Am.S.R. 261, 21 Ann. 
Cas. 986. 


82. Method of publication of stat- 
utes generally see supra § 139. 


83. Scott v. Clark, 1 Iowa 70; Mills 
v. Jefferson, 20 Wis. 50. 


84 Hudson v. Green Hill Seminary 
Corp., 113 Ill. 618. 


€5. Bravard v. Cincinnati, etc., R. 
Co., L7 N=, 183; 115 Ind. 1. - 


86. State v. Bailey, 16 Ind. 46, 79 
Am.D. 405. 


37. Jewett v. Davis, 5 Mart.N.S. 
(La.) 432. 


fa] In Indiana (1) under*an early 
constitutional provision, statutes be- 
came effective from the time they 
were published in print, by authority, 
at any place within the state (Tred- 
way v. Gapin, 1 Blackf. (Ind.) 299), 
(2) and it had become a common 
practice for the legislature to provide 
that laws shall take effect in each 
county when filed therein (Jones v. 
Cavins, 4 Ind. 305; Doe v. Collins, 1 
Ind. 24), (8) thus producing for a 
considerable length of time a want of 
uniformity in the laws (Jones v. 
Cavins, supra). (4) But under a later 
constitutional provision that no act 
shall take effect until the same shall 
have been published and circulated in 
the several counties of the state, 
statutes do not take effect until dis- 
tributed to all the counties in the 
state (Jones v. Cavins, supra), (5) 
since the constitutional provision 
speaks of no partial taking effect of 
a law and no coming into force in 
the different or several counties, but 
it speaks of its taking effect as a sin- 
gle event after distribution in the 
several counties (Jones v. Cavins, su- 
pra). 


{[b] Rule criticized.—(1) “One cer- 
tain day ought to be given, . . . and 
the law be made obligatory through 
the whole extent of the state within a 
limited time after the promulgation.” 
Jewett v. Davis, 5 Mart.N.S. (La.) 432, 
442, 443. (2) “At present, the period 
in which the laws go into effect, is 


New Vine- 
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made to depend on the time at which 
they reach the different parishes, un- 
less promulgation has been made 
. . . in the manner pointed out 
by the code.” Jewett v. Davis, Supra. 
(3) “This is certainly a great incon- 
venience, and it has been properly 
pressed oh the court that it never 
could have been the intention of the 
legislature to adopt so confused and 
perplexed a mode of giving a certain 
date to the time when their laws 
should be in force.” Jewett v. Davis, 
supra. (4) “But arguments ab in- 
eonvenienti, cannot authorize us to 
say, that two or three articles placed 
in our first civil code, and retained on 
the late revision of it, mean nothing.” 
Jewett v. Davis, supra. 


88. Ill—Hudson y. Green Hill 
Seminary Corp., 113 Ill. 618 (where 
publication in newspapers is author- 
ized, a failure to publish in the desig- 
nated papers as required will not pre- 
vent the act from becoming a law 
upon the publication and distribution 
of the body of laws passed at the 
legislative session). 


Ind.—State v. Williams, 90 N.E. 754, 
173 Ind. 414, 140 Am.S.R. 261, 21 Ann. 
Cas. 986; Cain v. Goda, 84 Ind. 209; 
State v. Bailey, 16 Ind. 46, 79 Am.D. 
405; Jones v. Cavins, 4 Ind. 305; Tred- 
way v. Gapin, 1 Blackf. 299. 


Iowa.—State v. Donehey, 8 Iowa 
396 (where the act as published cor- 
responds with the original act on file 
in the office of the secretary of state, 
it is to be deemed in force, although 
the act as published in the session 
laws may not correspond with it). 


Kan.—State v. School Fund Com’rs, 
4 Kan. 261. 


Agente v. Davis, 5 Mart.N.S. 


[a] When act has been passed by 
both branches of legislature, and ap- 
proved by the governor, its ‘‘publica- 
tion” is complete, and it takes effect 
from that date. Russell v. Kenning- 
ton, 128 S.E. 581, 160 Ga. 467. 


89. Metsker v. Whitesell, 103 N.E. 
1085, 181 Ind. 704; Metsker v. White~ 
sell, 103 N.E. 1078, 181 Ind. 126. 


90. Cummins v. Pence, 91 N.E. 529, 
174 Ind. 115. 


91. For express provisions of stat- 
ute aS determining time statutes be- 
come effective, see supra § 674. 


Where part of act effective on pas- 
sage see supra § 689. 


Oa McLaughlin y. Page, 8 N.Y.St. 


Ee. 


Ie Dis 


[§§ 686-68: 


sai 


ed at the same session amending different sections 

| of a statute on the same subject, both amending acts 
go into effeet at the same time on their publication 
as parts of the same system of law.°° 


[§ 687] 9. Date Fixed in Act.°? ; 
eral law, or by the express terms of the statute it- 
self, it is to take effect upon a fixed future day, it 
will take effect from the first mcment of the day 
named ;°2 but. where it is to take effect “from and 
after” a day named, that day is generally construed 
to be excluded from the operation of the act,®* al- 
though the contrary has also been held.°* 


[§ 688].10. Conditions and Occurrence of Contin- 
In ‘the absence of constitutional or stat- 
utory provistons to the contrary, statutes may be-. 
come effective on the happening of certain condi- 
tions or contingencies specified in the act®® or im- 


Where, by gen- 


[a] That day fixed is Sunday does 
not prevent the statute from taking 
effect on that day. Bloomingdale v. 
Seligman, 3 N.Y.S. 243, 22 Abb.N.Cas. 
98. , 


[b] Where date fixed is earlier 
than passage of the act, it takes ef- 
fect from its passage. Chicago, etc., 
R. Co. -v. U. S., 14 Ct.Cl. 125 [rev on 
other grounds 104 U.S. 687, 26 L.Ed 
893, 17 Ct.Cl. 432]; McLaughlin v. 
Newark, 30 A. 543, 57 N.J.Law 298. 


[c] Publication before day named 
(1) is not necessary (Parkinson v. 
State, 14 Md. 184, 74 Am.D. 522), (2) 
except where, by express statutory 
provision, publication is made a pre- 
requisite to its taking effect (Noel v. 
Ewing, 9 Ind. 37). 


For retroactive operation see infra 
§§ 690 et seq. 


93. U.S.—Zimmerman v. U. S., 277 
F. 965. ne 


Ky.—Handley v. Cunningham, 12 
Bush 401. 


Minn.—Mushel v. Board of Com’rs 
of Benton County, 188 N.W. 555, 152 
Minn. 266;. Whiteman v. Severance, 
49 N.W. 255, 46 Minn. 495; Parkin- 
son v. Brandenburg, 28 N.W. 919, 35 
Minn. 294, 59 Am.R. 326; Duncan y. 
Cobb, 21 N.W. 714, 32 Minn. 460. 


Ohio.—State v. Roney, 92 N.E. 486, 
82 OhioSt. 376, 19 Ann.Cas. 918; Kol- 
tenbrock v. Cracraft, 36 OhioSt. 584; 
Fosdick v. Perrysburg, 14 OhioSt. 472; 
Cook v. Pardee, 3 OhioApp. 362, 21 
OhioCir.Ct.N.S. 74. 


Wis.—Brown v. State, 119 N.W. 338, 
137 Wis. 5438. 


“From and after the passing of this 
act” see supra § 683. 


94. Whittaker v. New York’ Mut. 
L. Ins. Co., 114 S.W. 53, 183 Mo.App. 
664; Fulkerson v. State, 189 P. 1092, 
17 Okl.Cr. 103; Turner v. Odum, 3 
Coldw. (Tenn.) 455; Sheffield Corp. v. 
Sheffield Electric Light, ete, Co. 
[1898] 1 Ch. 203. : 


95. Walidity of contingent or con- 
ditional legislation see Constitutional 
Law § 365. 


is 96. wee ces Light & Power 
o. v. Yancey, - 845 [appeal di 
199 F. 988, 117 C.C.A. 663] Ba. ee 


Ala.—State v. Black, 74 So. 387, 199 
Ala. 321; State v. Montgomery, 59 So, 
294, 177 Ala, 212; State v. Walshe, 26 
Ala. 619. p 


Cal.—Peo. v. Sterling Refinin . 
261 P. 1080, 86 Cal.App. 558; eae! 
San Bernardino High School Dist., 216 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 688-690] 
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plied therefrom.®°? But upon the passage of a valid 
statute, which by its terms is to go into effect upon 
the happening of a certain contingency, or compli- 
ance with certain conditions, its language must be 
strictly followed ;°® and it will take effect only from 
the happening of the contingency®® or the perform- 
ance of the conditions.1_ The time of taking effect 
is not based upon a contingency when it is provided 
peek such time shall depend on discretion or judg- 
ment.? 


[§ 689] 11. Parts of Acts Taking Effect at Dif- 
ferent Times. While there is some authority to 
the contrary,® the rule has been laid down that, in 
the absence of express provision to the contrary, 
part of an act may go into effect upon its passage, 
while other parts become effective at different times 
expressed in the act,> and a contingency which post- 
pones some parts dces not prevent other parts from 


STATUTES 


[59 C.J.] 1157 


taking effect on passage,® and that the legislature 
may direct that different parts of the same statute 
shall go into effect at different times.7’ Under a con- 
stitutional provision requiring the legislature to pre- 
seribe the time when its act shall be in force, a single 
definite time must be fixed at which each act shall 
take effect. as an entirety.2 Under a constitutional 
provision that all laws of a general nature shall have 
a uniform operation, different provisions of a stat- 
ute cannot go into effect at different times as to’ 
different persons.® But under constitutional pro- 
visions requiring all parts of a statute to take effect 
at the same time, it is sufficient that the statute be- 
comes effective as an entirety at one time, notwith- 
standing as to some persons or matters affected by 
it, it becomes operative at different times.1° 


[§ 690] D. Retreactive Operation*!1—1. Defini- 
tion and Nature of Retrospective or Retroactive 


P. 959, 62 Cal.App. 67. 


Ga.—Shehane v. Wimbish, 131 S.E. 
104, 34 Ga.App. 608. - 


Idaho.—Gillesby v. Board of Com’rs 
enon County, 107 P. 71, 17 Idaho 


Ind.—State v. Dunning, 9 Ind. 20. 


La.—Middleton v. Police Jury, 
Parish of Jefferson, 125 So. 447, 169 
La. 458. 


Mo.—State ex rel. Barrett vy. Dall- 
meyer, 245 S.W. 1066, 295 Mo. 638; 
Poindexter v. Pettis County, 246 S.W. 
38, 295 Mo. 629; State ex rel. Dome 
v. Wilcox, 45 Mo, 457. 


Nev.—Pershing County v. Sixth Ju- 
dicial Dist. Court, 181 P. 960, 183 P. 
314, 43 Nev. 78. 


Or.—State v. Rathie, 199 P. 169, 200 
P4790; 301 -Or: 339. 


[a] “The proposition can not be 
successfully controverted, that a law 
may be passed to take effect on the 
happening of a future event or con- 


tingency.”’ State v. Wilcox, 45 Mo. 
458, 464. 
[b] Effect of provision.—(1) “The 


future event—the happening of the 
contingency, or the fulfillment of a 
condition—affords no additional effi- 
cacy to the law, but simply furnishes 
the occasion for the exercise of the 
power.” State v. Wilcox, 45 Mo. 458, 
464. (2) “The law is complete and 
effective when it has passed through 
the forms prescribed for its enact- 
ment, though it may not operate, or 
its influence may not be felt, until a 
subject has arisen upon which it can 
act.” State v. Wilcox, supra. 


[c] There may be suspension of 
certain provisions of a statute until 
a contingency happens while the act 
as a whole is in force on a fixed date. 
Re Carrie Bradbury, 50 N.S. 298. 


[d] Where act is declared to be in 
effect from time it is filed with clerks 
ef circuit courts in their respective 
counties, this is an implied direction 
to the secretary of state to distribute 
the act to the clerks, and as he will 
be presumed to have done his duty, 
the act will be in force in a particu- 
lar county after the lapse of a rea- 
sonable time for the transmission to 
such county. State v. Dunning, 9 
Ind. 20; Doe v. Collins, 1 Ind. 24. 


{e] Where act to become effective 
on enactment or approval of another 


’ act.—(1) L. (1899) p 406, which was 


to become effective only on approval 
of L. (1899) p 239, went into effect 
immediately on the happening of a 
contingency, without reference to an 
order of approval by the governor. 


Shehane y. Wimbish, 131 S.H. 104, 
34 Ga.App. 608. (2) Where an act is 
conditioned to take effect on the en- 
actment of another law, it is not nec- 
essary that the latter act be enacted 
in the precise language in which it 
was originally introduced (Peo. v. 
Sterling Refining Co., 261 P. 1080, 86 
Cal.App. 558), (3) since it is common 
knowledge that almost every bill in- 
troduced is modifiedg changed, or 
amended in some particular before 
it becomes a law (Peo. v. Sterling Re- 
fining Co., supra). 


Express provisions as to time stat- 
utes take effect see supra §§ 674-679. 


97. Home Ins. Co. v. Cobbs, 103 So. 
165, 20 Ala.App. 491. 


‘98. State v. Liedtke, 4 N.W. 75, 9 
Neb. 490. 


99. State v. Liedtke, supra. 


1. Savage v. Walshe, 26 Ala. 619; 
Hobart v. Butte County, 17 Cal. 23; 
Little v. Frost, 3 Mass. 106. ‘ 


2. Scott v. Clark, 1 Iowa 70. 


[a] For example, under a constitu- 
tional provision that the legislature 
may provide that a statute shall take 
effect by publication when the statute 
is deemed of immediate importance, 
the time of taking effect is not based 
upon a contingency. Scott v. Clark, 
1 Iowa 70. 


83. Iroquois County v. Keady, 34 
Tll. 293, 296; Wheeler v. Chubbuck, 
16 Ill. 361. 

“The court is not aware of any rule 
by which an act of the legislature 
. « » becomes a law piece-meal.,” 
Iroquois County v. Keady, supra. 


4. Robertson v. Bradbury, 10 S.Ct. 
158, 132 U.S. 491, 33 L.Ed, 405; U. Ss. 
v. Chong Sam, 47 F. 878. 


5. Robertson v. Bradbury, 10 S.Ct. 
158, 132 U.S. 491, 33 L.Ed. 405. 


6 U.S. v. Chong Sam, 47 F. 878. 


7, Ind.—Lautenschlager v. Walga- 
mott, 137 N.E. 781, 80 Ind.App. 198. 


Iowa.—Santo v. State, 2 lowa 165, 
63 Am.D. 487. 

Me.—Plummer v. Jones, 24 A. 585, 
84 Me. 58. 

Mo.—State ex rel. Otto v. Kansas 
City, 276 S.W. 389, 310 Mo. 542. 


N.C.—Fortune v. Buncombe County, 
52 S.E. 950, 140 N.C. 322. 


See County Board of Education of 
Warren County v. Durham, 249 S.W. 
1028, 198 Ky. 733 (an act which con- 
tained an emergency clause took ef- 
fect immediately, although there were 
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provisions in the act which could not 
take effect immediately). 


See also eases infra this note. 


[a] Repealing clause in revising 
statute.—(1) Where the provisions of 
a revising statute are to take effect at 
a future period, and the statute con- 
tains a clause repealing the former 
statute upon the same subject, the 
repealing clause will not take effect 
until the other provisions come into 
operation (State v. Williams, 90 N.E. 
754, 173 Ind. 414, 140 Am.S.R. 261, 21 
Ann.Cas. 986; Leyner v. State, 8 Ind. 
490; Spaulding v. Alford, 1 Pick. 
(Mass.) 33; McArthur v. Franklin, 16 
OhioSt. 193; Thiel v. City of Phila- 
delphia, 91 A. 490, 245 Pa. 406; Board 
of Education of Ogden City v. Hunter, 
159 P. 1019, 48 Utah 373; State v. 
Paul, 151 P. 114, 87 Wash. 83), (2) al- 
though expressed in the present tense 
(State v. Williams, 90 N.E. 754, 173 
pueyerts 140 Am.S.R. 261, 21 Ann.Cas. 
986). 


8. State v. Deets, 38 P. 798, 54 Kan. 
504; Finnegan v. Sale, 38 P. 477, 54 
Kan. 420; Miami County v. Hiner, 38 
P. 286, 287, 54 Kan. 334; Montgomery 
County v. Glass, 45 P. 935, 987, 4 Kan. 
App. 286. 


“It was not intended that one sec- 
tion or provision of an act should be- 
come a law, while other sections or 
provisions of the same act were in an 
inchoate and embryonic state.” Mi- 
ami County v. Hiner, supra [quot 
Montgomery County v. Glass, supra]. 


9. Miller v. Kister, 8 P. 813, 68 Cal. 
42. 


10. State v. Meek, 120 P. 555, 86 
Kan. 576; State v. Newbold, 42 P. 345, 
56 Kan. 71; Miami County v. Hiner, 
38 P. 286, 54 Kan. 334; Cherokee Coun- 
ty v. Chew, 24 P. 62, 44 Kan. 162; 
Osborn v. Charlevoix Cir. Judge, 72 
N.W. 982, 114 Mich. 655; State ex rel. 
Otto v. Kansas City, 276 S.W. 389, 310 
Mo. 542; State v. Stuht, 71 N.W. 941, 
52 Neb. 209; Hopkins v. Scott, 57 N. 
W. 391, 38 Neb. 661. 


11. Retrospective 
operation or effect of: 
Amendatory acts see infra §§ 719, 720. 


Curative statutes see infra §§ 713- 
716. 


Delayed recording of chattel mort- 
gage see Chattel Mortgages § 223. 


Expository acts see infra §§ 717, 718. 
Judgments § &07. 


Letters testamentary or of adminis- 
tration see Executors and Adminis- 
‘trators § 400. 


Licenses § 102. 


or retroactive 


1158 [59 C.J.] 


Law.12 


Municipal ordinance or regulation as 
to filling and service stations see 
Motor Vehicles § 1217. 


Naturalization see Aliens § 165. 
Repealing acts see infra §§ 722-734. 
Revisions and codes see infra § 721. 
Rules of court see Courts § 289. 
Statutes relating to: 


Abandonment see 
Wife § 920. 

Attorney’s lien see Attorney and 
Client § 365. 

Bankruptcy § 14. 


Beneficiaries of life insurance pol- 
icy see Life Insurance § 332. 


Change of beneficiary of mutual 
benefit insurance see Mutual 
Benefit Insurance § 160. 

Change of rate of interest see In- 
terest § 91. 

Changing husband’s liability for 
wife’s antenuptial liabilities see 
Husband and Wife § 119. 

Community property see Husband 
and Wife § 1076. 

Comparative negligence see Negli- 
gence § 596. 

Control and regulation of motor 
vehicles see Motor Vehicles § 28. 

Crew space and accommodations 

' see Seamen § 21. 

Customs Duties § 27. 

Cutting timber on tribal lands see 
Indians § 52 note 8 [b] (6). 

Descent and Distribution § 4. 

Dissolution of school districts see 
Schools and School Districts § 
100. 


Duty of county to build a bridge on 
a county road within the limits 
of a city in the county see Bridg- 
es § 13 text and note 80 


Bligibility of beneficiary of mutual 
benefit insurance see Mutual 
Benefit Insurance § 136. 


Equitable rights and remedies see 
Equity § 10. 

Exceptions to general exemption 
law see Exemptions § 180, 

Executions § 5. 

Exemption: 
Generally see Exemptions § 10. 


From taxation see Taxation [37 
Cyc 889]. 


Homesteads §§ 193-195. 


Of building loan contracts from 
usury laws see Building and 
Loan Associations § 101. 


Filing and recording. conditional 
sales contract see Sales § 1242. 


Food § 24. 


Foreclosure of mortgage on realty 
see Mortgages § 1343. 


Fraud see Frauds, Statute of § 390. 
Fraudulent Conveyances § 9. 


Grounds for divorce see Divorce § 
62. 


Internal Revenue § 36. 

Landlord’s lien for rent see Land- 
lord and Tenant § 1448. 

Levy of taxes for highway purposes 
see Highways § 492. ; 


Husband and 


Literally defined, a retrospective law is a 
law that looks backward or on things that are past;** 
and a retroactive law is one that acts on things 
that are past.14 In common use, as apphed to stat- 
utes, the two words are synonymous,'® and in this 
connection may be broadly defined as having ref- 
erence to a state of things existing before the act 
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Statutes relating to:—Continued. 

Liability of private persons and 
property to taxation see Taxa- 
tion [387 Cye 769]. 

License or occupation tax see Li- 
censes § 66. 

Liens on logs, lumber, etc. see 
and Logging § 163. 

Limitations of Actions §§ 10-17. 

Married women’s property 
Husband and Wife § 438. 

Mechanics’ Liens § 15. 

Modes of prosecution in criminal 
cases see Indictments and In- 
formations § 3. 

Modification of master’s liability 
for act of fellow servant see Mas- 
ter and Servant § 757. 


“Modification or abolition of joint 

tenancy see Joint Tenancy § 3. 

Municipal: 

Assessment of omitted property 
see Municipal Corporations § 
4406. r) 

Police pensions see Municipal 
Corporations § 1408. | 

Taxes see Municipal Corporations 
§ 4278. 

Mutual benefit insurance associa- 
tions see Mutual Benefit Insur- 

ance § 29. 


Negotiable instruments see Bills 
and Notes § 48. 


Operation of divorcee statutes see 
Divorce § 17. 


Paupers § 8. 

Power of aliens to take and hold 
land-see Aliens § 11. 

Preéxisting contracts of insolvents 
see Insolvency § 9. 

Reassessment of taxes for munici- 
-pal improvements see Municipal 
Corporations § 3342. 

Redemption: 


From tax sale for delinquent 
Big heey taxes see Highways § 


Logs 


see 


Of mortgage on realty see Mort- 
gages § 2081. 

Registration of Land Titles § 4, 

Regulation of toll roads see Turn- 


pikes and Toll Roads [88 Cye 
392]. 


Removal of county seats see Coun- 
ties § 68. 


Right: 

Of action for wrongful death see 
Death § 43. n 

Of inheritance of adopted child 
see Adoption of Children § 128. 

To compensation for improve- 
ments see Improvements § 18. 

To interest see Interest § 27. 


Habe cee > of paupers see Paupers 


State appropriation see States ante. 


Supplementary execution proceed- 
ings see Executions § 932. 


Time of performance of conditions 
in grant of publie aid to railroad 
oc Railroads § 108 text and note 
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in question.1® A retroactive or retrospective law, 
in the legal sense, is one that takes away or 1mpairs 
vested rights acquired under existing laws, or ere- 
ates a new obligation, imposes a new duty, or at- 
taches a new disability in respeet to transactions or 
considerations already past.*? i 
does not operate retroactively merely because it 


However, a statute 


+) Statutes relating to:—Continued. 


Treaties [38 Cyc 972]. 
Usury [39 Cye 915]. 

Vasidity of retrospective or ex post 
facto laws see Constitutional Law 
§ 779 et seq. 


12. In relation to constitutional 
Drury see Constitutional Law § 
778. 


13. Simpson v. City Sav. Bank, 56 
N.H. 466, 471, 22 Am.R. 491 [quot 
Rich v. Flanders, 39 N.H. 304]; De 
Cordova v. Galveston, 4 Tex. 470. 


14. Simpson v. City Sav. Bank, 56 
N.H. 466, 471, 22 Am.R. 491 [quot 
Rieh v. Flanders, 39 N.H. 304]; De 
Cordova v. Galveston, 4 Tex. 470. See 
also Law § 22. 


15. Ashley v. Brown, 151 S.E. 725, 
198 N.C. 369. 


16. Ashley v. Brown, supra. 


17. U.S.—Deland v. Platte County, 
54 F. 823 [appeal dism 15 S.Ct. 82, 155 
U.S. 221,°39 L:-Hd. 1287]. 


Ala.—Ex p. Buckley, 53 Ala. 42. 


Cal.—Higgins v. Bear River, etc., 
Min: Co:, 27) Cal. 153% 


Colo.—Ducey v. Patterson, 86 
109, - 112, -37: Colo. 216, 9° 12: R EAN, 
1066, 119 Am.S.R. 284; Perry v. Den- 
ver, 59 P. 747, 27 Colo. 938. 


Mo.—Reed v. Swan, 34 S.W. 483, 133 
Mo. 100. 


Mont.—Butte & Superior Mining Co. 
v. Mcintyre, 229 P. 730, 71 Mont. 254. 


N.Y.—Dodin v. Dodin, 40 N.Y.S. 748, 
17 Misc. 35 [aff 44 N.Y.S. 800, 16 App. 
ee ee (aff 57 N.E. 1108, 162 N.Y. 


Ohio.—McDaniels vy. Robins, 25 Ohio 
N.P.N.S. 315. 


Pa.—Com, 
Pa.Dist. 74. 


Ont.—Clarkson vy. Sterling, 15 Ont. 
App. 234. 


[a] Other definitions.—(1) A re- 
troactive law gives a right where 
none before existed (Keith v. Guedry, 
(Civ.App.) 114 S.W. 392 [rev on other 
grounds 122 S.W. 17, 125 S.W. 5, 103 
Tex. 160]), (2) or takes away one 
which before existed (Keith v. Gued- 
ry, supra). (3). “A statute which 
creates a new obligation, or imposes 
anew duty, in respect to transactions 
already past.’”’ Gaston v. Merriam, 22 
N.W. 614, 33 Minn. 271, 279. (4) 
“TOne] which is made to affect acts 
or transactions occurring before it 
came into effeet, or rights already ac- 
crued, and which imparts to them 
characteristics, or ascribes to them 
effects, which were not inherent in 
their nature in the contemplation of 
the law as it stood at the time of 
their occurrence.” Black, Interpreta- 
tion of Laws p 247 [quot Ashley y. 
Brown, TSUSS. By. 725; “TA%Aeugs Neo 
369]; Keith v. Guedry, supra. © (5) 
“One that, in some way, affects the 
rights and liabilities of parties inci- 
dent to and growing out of a transac- 
tion that has passed.” Waddill v. 
Masten, 90 S.H. 694, 695, 172 N.C. 582, 
(6) “[LOne] usually applied to those 
acts of the legislature which are 


ee 
Ss. 


v. Friebertshauser, 28 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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relates to antecedent events,*® or because part of 
the requisites of its action is drawn from time ante- 
Retrospective statutes are 
usually construed to embrace only those which re- 
late to substantial rights,2° or which give a right 


cedent to its passing.!® 


where none before bested: 21 


[§ 691] 2. General Rules—a. Effect of Express 
A statute is prospective 
only which expressly declares that it is not retro- 
So where, by its terms, a statute is to 
apply “hereafter,”?4 or “thereafter,”?® or is to take 
effect at a fixed future date,?® or immediately,?7 or 
which contains, in the enacting clause, the phrase 
“from and after the passing of this act,”’28 or eon- 


Provisions of Statutes.22 


active.?5 


STATUTES 
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and after,” a designated date,*° or which expressly 
excepts rights acquired prior to the passage of 
the act,?+ or “actions now pending,’’?? or “any suit 
or proceeding had or commenced” before the pas- 
sage of the act,** it is prospective only in operation. 


But the words “heretofore”’*®* and “theretofore’?> 


tion. 


General. 
not favored.*7 


tains the words “shall have been made,’’?® or “from 


made to operate upon some subject, 
contract, or crime which existed be- 
fore the passage of the act.’”’ Bouvier 
L. D. [quot Deland v. Platte County, 
54 EF. 823, 832 (appeal dism 15 S.Ct. 
82, 155 U.S..221, 39 L.Ed. 128)]. © (7) 
“One intended to affect transactions 
which occurred, or rights which ac- 
crued, before it became operative as 
such, and which ascribes to them ef- 
fects not inherent in their nature in 
view of the law in force at the time 
of their occurrence.” Chicago, etc., 
R. Co. v. State, 66 N.W. 624, 47 Neb. 
549, 564, 53 Am.S.R.. 557, 41 L.R.A. 481 
faff 18 S.Ct. 513, 170 U.S. 57, 42 L.Ed. 
948]. (8) “One that relates back to, 
and gives to a previous transaction 
some different legal effect from that 
which it had under the law when it 
transpired.’ State v. Whittlesey, 50 
P. 119, 17 Wash. 447, 454. (9) “[One] 
which looks back upon interests al- 
ready settled, or events which have 
already happened.” Merrill v. Sher- 
burne, 1 N.H. 199, 213, 8 Am.D. 52. 


[b] Retrospective laws include 
every law “that takes away or im- 
pairs rights vested, agreeable to ex- 
isting laws.’”’ Calder v. Bull, 3 Dall. 
(U.S.) 386, 390, 1 L.Ed. 648 [quot De 
Cordova v. Galveston, 4 Tex. 470, 478]. 


18. ea ohknstoniv. USS, LU-CtCleL57; 
Chicago, B. & Q. R. Co. v. State, 66 
N.W. 624, 47 Neb. 549, 53 Am.S.R. 557, 
41 L.R.A. 48 [aff 18 S.Ct. 513, 170 U.S. 
57, 42 L.Ed. 948]; National Liberty 
Ins. Co. of America v. Bank of Amer- 
ica, 214 N.Y.S. 643, 126 Misc. 753 [rev 
on other grounds 217 N.Y.S. 67, 217 
App.Div. 691]. 


19. Great Northern Ry. Co. v. 
Sutherland, 47 S.Ct. 315, 273 U.S. 182, 
192, 71 L.Ed. 596; Cox v. Hart, 43 
$.ct. 154, 260 1S. 427, 67 L.Ed. 332 
[aff 270 F. 51]; McDougald v.. New 
York L. Ins. Co., 146 F: 674, 678, 77 
C.c.A. 100 [quot Endlich, Interp. St. 
§ 280]; In re Scott, 126 F.. 981, 984; 
Johnston v. U. S., 17 Ct.Cl. 157; Clear- 
water Tp. v. Board ef Sup’rs ‘of Kal- 
kaska County, 153 N.W. 824, 187 Mich. 
516; Reg. v. St. Mary, 12 Q.B. 120, 127, 
64 B.C.L. 120; Clarkson v. Sterling, 
15 Ont.App. 234. 


20. See infra §§ 691-699. 


21. McFadden vy. Blocker, 48 S.W. 
1043,‘2' Ind.T. 260, 272, 58 L.R-A; 878. 


ee Statutory provisions relating 
to right to foreclose lien of moertga- 
ges on railroads see Railroads, § 753. 


23. Lycoming Co. Fair Assoc. v. 
Lycoming County, 44 Pa.Co. 280. 


24. U.S.—Northwestern Mut. L. 
Ins. Co. v. Seaman, 80 F. 357. 


Me.—Thomas v. Mayo, 56 Me. 40. 


Minn. —Foster vy. Berkey, 8 Minn. 
Span 
Pa.—Ihmsen v. Monongahela Nav. 


Co,, 32 Pa. 153. 


Va.—Peters v. 
(74 Va.) 368. 


Wash.—Realty Co. v. Appolonio, 32 
P. 219, 5 Wash. 437. 


Ont.—McKittrick v. Byers, 58 Ont. 
L. 158, [1926] 1 Dom.L.R. 342. 


25. oe v. Harshaw, 
Tee dey PS 


26. Price v. Hopkin, 13 Mich. 318; 
Dewart v. Purdy, 29 Pa. 113; Heiskell 
v. Lowe, 153 S.W. 284, 288, 126 Tenn. 
475 [eit Cyc]. 


27. Matter of Miller, 18 N.E. 139, 
110 N.Y. 216. 


23. Com. v. Danville Bessemer Co., 
12 Pa.Dist. 503; Turner v. Turner, 4 
Call (8 Va.) 234. 


29. Dewart v. Purdy, 29 Pa. 113. 


30. Re Bloor Street Widening, 58 
Ont.L. 240, [1926] 1 Dom.L.R. 454. 


* Sil. Johnson v. Fay, 16 
(Mass.) 144. 


ae Berry v. Clary, 1 A. 360, 77 Me. 


[a] In Alabama Code § 12 means 
that actions and proceedings com- 
menced before the code took effect are 
governed by the old law as to all con- 
tinuous proceedings had in the. court 
in which they are pending, but pro- 
ceedings in the nature of a new ac- 
tion, although predicated upon the de- 
termination of the court had under 
the old law, if commenced after the 
code went into operation, must con- 
form to its provisions. Mazange v. 
Slocum, 23 Ala. 668. 


[b] Proceeding’s in insolvency are 
not included in such statutory term. 
Belfast v. Fogler, 71 Me. 403. 


Auditor, 33 Gratt. 


4 N.J. 


Gray 


ao Gwin v. Brown, 21 App.D.C. 
34. Dalby v. Wolf, 14 Iowa 228; 


Peo. v. Crennan, 36 N.E. 187, 141 N.Y. 
239; Fielden v. Lahens, 22 N.Y.Sue 
per. 436.[mod in 2 Abb.Dec. 111, 3 
Transcr.App. 218, 6 Abb.Pr.N.S. 341]. 


35. Us, S: Saving, oes Co. v. Mil- 
ler, (Tenn.Ch.App.) 47 S.W. 17. 


36. Validity and constitutionality 
of retrospective statutes see Constitu- 
tional Law §§ 780-783. 


37. U.S.—White v. U. S., 24 S.Ct. 
171, 191 U.S..545, 48 L.Ed. 295; Conk- 
lin v. United States, 21 F. (2d) 141 
[rev on other grounds 27 F.(2d) 45]; 
Richsven Us Ss, sa9 CuCl. “191. 


Ala.—Dickson vy. Alabama Machin- 
ery, etc., Co., 89 So. 843, 18 Ala.App. 
164 [cert den 89 So. 922, 206 Ala. 698]. 


Idaho.—Cook v. Massey, 220 P. 1088, 
88 Idaho 264, 267, 35-A.L.R. 200 [quot 
2 Sutherland St. Constr. § 641]; Law- 
rence vy. Defenbach, 128 P. 81, 83, 23 


expressly give the statute a retrospective opera- 


[§ 692] b. Retrospective Construction®®*—(1) In 
Retrospective or retroactive legislation. is 
Henee, it is a well-settled and fun- 
damental rule of. statutory construction, variously 
stated,*® that all statutes are to be construed as hav- 
ing only a prospective operation,®® and not as operat- 


Idaho 78 [quot 2 Sutherland St. 
Constr. § 641]. 


Ill.—Peo. v. Deutsche Evangelisch 
Lutherische Jehovah Gemeinde, ete., 
94-N.E. 162, 249: Ill. 132; Cleary v. 
Hoobler, 69 N.E. 967, 207 Ill. 97; Hal- 
pin v. Prosperity Loan, etc., Assoc., 
108 Ill.App. 316. 


La.—Cassard v. Tracy, 27 So. 368, 
52 La.Ann. 835,-49 L:R.A. 272. 


Md.—Hemsley v. McKim, 87 A. 506, 
119 Md. 431. 


Mich.—Nash v. Robinson, 197 N.W. 
522, 226: Mich. 146. 


Minn.—Kerlinger  v. 
Minn, 526. 


Miss.—State v. Miller, 109 So. 900, 
144 Miss. 614 [rev on other ground 48 
S.Ct. 266, 276 U.S! 174;-72 Tab. sarc 


Mont.—Styles v. Byrne, 296 P. 577; 
Sullivan v. City of Butte, 211 P. 301, 
65 Mont. 495. 


N.Y.—Peo. ex rel. Central Trust Cos 
of New York vy. Prendergast, 95 N.E. 
715, 202 N.Y. 188. 


Pa.—In re Old Forge School Dist., 
27 Pa.Super. 584; Brown v. Reiser, 8 
Pa.Co. 416. 


Tex.—City of Ft. Worth v. Morrow, 
(Civ.App.) 284 S.W. 275; Galveston, 
etc., Ry. Co. v. Wurzbach, (Civ. BDU.) 
189 S.W. 1006. 


vVt—Sturgis v. Hull, 48 Vt. 302% 
Fees acon Cook, 37 Vt. 599;.88: Am. 


Wash.—Horner v. Pierce County, 
191 P. 396, 111 Wash. 386, 14 A.l.R. 
797; Bruenn v. North Yakima School 
Dist. Noz.%, Yakima; County, 1724 Ps 
569, 101 Wash. 374; Rogers v. Trum- 
bull, 73 P. 381, 32 Wash. 211. 


Wis.—Atkinson v. Piper, 195 N.W. 
544, 181 Wis. 519. 


[a] Strict construction.—(1) Ne 
ambiguous statute will be strictly 
construed in favor of a nonretroactive 


Barnes, 14. 


operation. Quinn v. Chicago, M. & St. 
PP. Ry. Co,, 124 NW. 653,141 Wis. 
497. (2) Retroactive laws. will al- 


ways be given eonstruction that will 
circumscribe operation within nar- 
rowést possible limits. Styles v. 
Byrne, (Mont.) 296 P. 577. 


[b] Reason for rule.—Retrospec- 
tive laws are generally unjust and in 
many cases oppressive. Rich v. U. S., 
33 Ct.Cl. 191; Brown vy. Reiser, 8 Pa. 
Co. 416; City of Ft. Worth v. Morrow, 
(Tex.Civ.App.) 284 S.W. 275. 


38. See cases infra notes 39-66. 


39. U.S.—Brewster v. Gage, 50 8. 
Ct. 115, 280 U.S. 327, 74 L.Ed. 457 Laff 
30 F.(2d) 604, and rev 25 F.(2d) 915); 
Fullerton- Krueger Lumber .©€o,.. v. 
Northern Pac. Ry. Co., 45 S.Ct. 143, 266 
U.S, 435, 69 L.Ed. 367 [aff 194 N.We AOS 
156 Minn. 20]; Cox v. Hart, 43 S.Ct. 
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154, 260 U.S. 427, 67 L.Ed. 332 [aff 270 
F. 511; Stephens vy. Cherokee Nation, 
19 S.Ct. 722, 174 U.S. 445, 43 L.Ed. 104; 
Shreveport v. Cole, 9 S.Ct. 210, 129 U. 
S. 36, 82 L.Ed. 589; Sohn v. Waterson, 
17 Wall. 596, 599, 21 L.Ed. 737; Har- 
vey v. Tyler, 2 Wall. 328, 17 L.Ed. 871; 
Reynolds v. McArthur, 2 Pet. 417, 7 
L.Ed. 470; Ford v. Cotter, 33 F.(2d) 
875; In re John G. Gasteiger & Co., 
25 F.(2d) 642 [aff 21 F.(2d) 977]; Mc- 
Dougald v. New York L. Ins. Co., 77 
C.C.A. 100, 146 F. 674; U.S. v. Jack- 
son, 75 C.C.A, 41, 148 F. 783 [rev 140 
EF, 266]; Lamb v. Powder River Live 
Stock Co., 65 C.C.A. 570, 132 F. 434, 67 
L.R.A. 558; Wright v. Southern R. Co., 
80 F. 260; Ellis v. Connecticut Mut. L. 
Ins. Co., 8 F. 81, 18 Blatchf. 383; In 
re Richardson, 20 F.Cas.No. 11,777, 2 
Story 571; Rich v. U. S., 33 Ct.Cl. 
oe & Ford v. U.S., 12 Cust. 


Ala.—Hawkins y. People’s Finance 
& Thrift Co., 122 So: 650, 651, 219 Ala. 
558 [cit Cyc]; New England Mortg. 
Security Co. v. Board of Revenue, 1 So. 
30, 81 Ala. 110; Ex p. Buckley, 53 Ala. 
42; Dickson v. Alabama Machinery, 
etc., Co., 89 So. 848, 18 Ala.App. 164 
[cert den 89 So. 922, 206 Ala. 698]. 


Ariz.—Cummings v. Rosenberg, 100 
P. 810, 12 Ariz, 327. 


Ark.—School Dist. No. 41 v. Pope 
County Board of Education, 8 S.W. 
(2d) 501, 177 Ark. 982; Crowe v. Se- 
curity Mortg. Co., 5 S.W,(2d) 346, 76 
Ark. 1130; Mutual Relief Ass’n -v. 
Parker, 287 S.W. 199, 171 Ark. 952; 
Mosaic Tempiars of America v. Bean, 
226 S.W. 525, 147 Ark. 24; Special 
School District of Texarkana v. Board 
of Improvement of Paving Improve- 
ment District No. 13 of City of Tex- 
arkana, 191 S.W. 918, 127 Ark. 341; 
State v. Kansas City & Memphis Ry. 
& Bridge Co.,.174 S.W. 248, 251, 117 
Ark, 606 [cit Cyc]; Fayetteville Bldg., 
ete., Ass’n v. Bowlin, 39 S.W. 1046, 
1047, 68 Ark. 5738 [quot Cooley Const. 
Lim, p 455]. 


Cal. Berg v. Traeger, 292 P. 495, 
210 Cal. 323; Callet v. Alioto, 290 P. 
438; O’Dea v. Cook, 169 P. 366, 176 
Cal. 659; Gurnee v. San Francisco 
Superior Court, 58 Cal. 88; 
tural Tile Co. v. Superior Court in and 
for Los Angeles County, (App.) 291 
P. 586; Holmberg v. City of Oakland, 
203 P. 167, 168, 55 Cal.App. 270 [quot 
Cyc]; In re Richmond, 99 P. 554, 9 
Cal.App. 402. 


Colo.—Curtis v. McCall, 244 P. 70, 
79 Colo. 122; British America Assur. 
Co. v. Colorado, & S. Ry. Co., 125 P. 508, 
1135, 52 Colo. 589, 41 L.R.A.N.S. 1202; 
Colorado Springs v. Neville, 93 P. 
1096, 42 Colo. 219; Brown v. Challis, 
46 P. 679, 23 Colo. 145; Jones v. Stock- 
growers Nat. Bank, 67 P. 177, 
Colo.App. 79. 


Conn.—Lane’s Appeal, 17 A. 926, 57 
Conn. 182, 14 Am.S.R,. 94, 4 L.R.A. 45; 
Goodsell’s Appeal, 10 A. 557, 55 Conn, 
171; Smith v. Lyon, 44 Conn. 175. 


D.C.—De Ferranti v. Lyndmark, 30 
App.D.C. 417; Brown v. Grand Foun- 
talons We On eh Ry 2S Ai pep: C200: 
Gale Nat. Bank v. Berlin, 26 App.D.C. 


Fla.—Ex p. Wells, 21 Fla. 302. 


Hawaii.—Robinson y. Bailey, 28 
Hawaii 462, 467 [quot Cyc]; Apokaa 
Sugar Co. v. Wilder, 21 Hawaii 571 
[cit Cyc). 


Idaho.—Cook v. Massey, 220 P. 1088, 
38 Idaho 264, 269, 35 A.L.R. 200 [quot 
Yooley Const. Lim. (7th ed) p 529]; 
Peavy v. McCombs, 140 P. 965, 968, 26 
Idaho 143 [cit Cyc]. 


Ill.— O’Brien v. Chicago City Ry. 
Co., 137 N.B. 214, 305 Ill. 244, 27 A.L.R. 


Architec-: 


aN. 


STATUTES 


479; Beutel v. Foreman, 123 N.E. 270, 
288 Ill. 106 [error dism 41 S.Ct. 218, 
254 U.S. 667, 65 L.Ed. 466]; Wood v. 
Papendick,'109 N.E. 266, 268 Ill. 383; 
Warner v. King, 107 N.E.. 837, 267 Ill. 
82; Barrett Mfg. Co. v. City of Chica- 
go, 102 N.B. 1017, 259 Ill. 578; White 
Sewing Mach. Co. v. Harris, 96 N.E. 
857, 252 Ill. 361, Ann.Cas.1912D 536; 
People v. Lower, 86 N.E. 577, 236 Ill. 
608; People v. Gage, 84 N.E. 618, 233 
Tll. 500; People v. Gage, 84 N.E. 616, 
288 Ill. 447; Eddy v. Morgan, 75 N.E. 
174, 216 Ill. 437 [rev 118 Ill.App. 1381; 
Bauer Grocer Co. v. Zelle, 50 N.E. 238, 
172 Il-407; ~In, re Tuller,-79 Til... 99; 
22 Am.R. 164; Brauer v. Laughlin, 211 
fil.App. 534; Anderson v. Baker, 175 
Tll.App. 254; O’Donnell v. Healy, 134 
Ill.App. 187; Brennan v. Electrical {n- 
stallation Co., 120 Ill.App. 461; Ault- 
man, etc., Mfg. Co. v. Fish, 120 I11. 
App. 314; Halpin v. Prosperity Loan, 
etc., Assoc., 108 Ill.App. 316; Porter 
v. Glenn, 87 Ill.App. 106, 110 [quot 
Means v. Harrison, 2 N.E. 64, 114 Ill. 
248]. 


Ind.—Andrews School. Corp. v. 
Heiney, 98 N.E. 628, 178 Ind. 1, 43 L.R. 
A.N.S. 1023, Ann.Cas.1915B 1136; Rog- 
ers v. Rogers, 36 N.E. 895, 137 Ind. 
151; Lang v. Clapp, 2 N.E. 197, 103 
Ind. 17; Wilhite v. Hamrick, 92 Ind. 
594; Hopkins v. Jones, 22 Ind. 310; 
Aurora, etc., Turnpike Co. v. Holt- 
house, 7 Ind. 59; Pritchard v. Spencer, 
2 Ind. 486; Riggs v. Lehigh Portland 
Seah Co., 131 N.E. 231, 76 Ind.App. 


Iowa.—Thomas v, Disbrow, 224 N. 
W. 36, 208 Iowa 873; F. R. Foster & 
Son v. Bellows, 216 N.W. 956, 204 Iowa 
1052; State v. Iowa Telephone Co., 
154 N.W. 678, 175 Iowa 607, Ann.Cas. 
1917E 539; In re Culbertson’s Estate, 
215 N.W. 761, 204 Iowa 473; Elks v. 
Conn,..172 N.W. 178, 186 Iowa 48; 
Galusha v. Wendt, 87 N.W. 512, il4 
Iowa 597; Davenport v. Davenport, 
etc., R. Co., 37 Iowa 624. 


Kan.—Rice County School Dist. No. 
37 v. Lyons Bd. of Education, 204 P. 
758, 110 Kan. 6138. 


Ky.—Commonwealth v. Paynter’s 
Adm’r, 2 S.W.(2d) 664, 222 Ky. 766; 
American Oak Leather Co. v. Cleve- 
land, CLEC ros Sb. lt ee COn, senso: ie Ws 
3847, 216 Ky. 611; Ferlage v. Supreme 
Tribe of Ben Hur, 156 S.W. 139, 153 
Ky. 645; Louisville & N. R. Co. v. 
Mottley, 118 S.W. 982, 183 Ky. 652 [rev 
on other grounds 31 S.Ct. 265, 219 U.S. 
467, 55 L.Ed. 297, 34 L.R.A.N.S, 671]. 


La.—Cassard v. Tracy, 27 So. 368, 52 
La.Ann. 835, 49 L.R.A. 272; Saunders 
v. Carroll, 12 La.Ann. 7938; Deyraud’s 
Succession, 9 Rob. 357; Oyon’s Succes- 
sion, 6 Rob. 504, 41 Am.D. 274; State 
v. Bermudez, 12 La. 352; Guidry v. 
Rees, 7 La. 278; Donaldson v. Winter, 
1 La. 1387; Dean v. Carnahan, 7 Mart.N. 
S. 258; Miller v. Reynolds, 5 Mart. 
N.S. 665. 


Me.—Bowman v. Geyer, 143 A. 272, 
127 Me. 351, 355 [cit Cyc]; In re Pope, 
69 A. 616, 1038 Me. 382; Carr v. Jud- 
kins, 67 A, 569, 102 Me. 506; Dyer v. 
Belfast, 33 A. 790, 88 Me. 140. 


Md.—Hemsley v. McKim, 87 A. 506, 
he Md. 431; Dallam vy. Oliver, 3 Gill 


Mass.—Smith v. Freedman, 167 N.B. 
335, 268 Mass. 88; McNamara v. Bos- 
ton & M. R. R., 104 N.E. 285, 216 Mass. 
506; Shallow v. City of Salem, 136 
Mass. 136; Bucher y. Fitchburg R. 
Co., 131. Mass. 156, 41 Am.R. 216. 


Mich.—Price v. Oakfield Tp. Bd., 154 
N.W. 657, 188 Mich. 524; Webster v. 
poem Gen., 80 N.W. 705, 121 Mich. 


Minn.—Stein v. Hanson, 109 N.W. 


ie 
As 


[§ 692 
821, 99 Minn. 387; Giles v. Giles, 22 


Minn. 348; Kerlinger v. Barnes, 14 
Minn. 526, 


Miss.—Bell v. Union & Planters’ 
Bank & Trust Co., 130 So. 486, 158 
Miss. 486 [correction denied 131 So. 
257]; Pan-American Petroleum Corp. 
v. Miller, 122 So. 398, 154 Miss. 565; 
State ve Union Tank Car Co., 119 So. 
310, 151 Miss. 797; State v. Miller, 109 
So. 900, 144 Miss. 614 [rev on other 
grounds 48 S.Ct. 266, 276 U.S. 174, 72 
L.Ed. 5171: Pascagoula v. Delmas, 66 
So. 332, 108 Miss. 91; Richards v. City 
Lumber Co., 57 So. 977, 101 Miss. 678; 
Hooker v. Hooker, 18 Miss. 599. 


. Mo.—State ex rel. Harvey v. Wright, 
158° SW... 823,. 261. Mo. :.325,; Ann-Casi 
1915A 588; Jamison v. Zausch, 126 S. 
W. 10238, 227 Mo. 406, 21 Ann.Cas. 1132; 
State v. Dircks, 111 S.W. 1, 211 Mo. 
568; Bartlett v. Ball, 43 S.W. 783, 142 
Mo. 28; Reed v. Swan, 34 S.W. 4838, 133 
Mo. 100; Leete v. St. Louis State 
Bank, 21 S.W. 788, 115 Mo. 184, 198; 
State v. Ferguson, 62 Mo. 77; State 
v. Thompson, 41 Mo. 25; Biedermann 
v. Mermod, Jaccard & King Jewelry 
Co., 242 S.W. 126, 210 Mo.App. 158. 


Mont.—Styles v. Byrne, 296 P. 577; 
Sullivan v. City of Butte, 211 P. 301, 
65 Mont. 495. : 


Neb.—Tynon v. Bliss, 236 N.W. 
184; Bliss v. Redding, 236 N.W. 181; 
War Finance Corporation v. Thornton, 
226 N.W. 454, 118 Neb. 797; State v.. 
Federated Merchants’ Mut. Ins. Co., 
219 N.W. 847, 117 Neb. 98; Adair v. 
Miller, 190 N.W. 865, 109 Neb. 295, 299 
[eit Cyc]. 


Nev.—State v. State Bank & Trust 
Co., 187 P. 1002, 48 Nev. 388; Milliken 
v. Sloat, 1 Nev. 573. 


N.J.—Plahn v. Givernaud, 96 A. 40 
(recognizing rule); Crucible Steel Co. 
of America v. Polack Tyre & Rubber 
Co., 104 A. 324, 92 N.J.Law 221; Mon- 
ahan v. Matthews, 103 A. 40, 91 N.J. — 
Law 123; Public Service Electric Co. 
v. Board of Public Utility Com’rs, 96 
A. 1013, 88 N.J.Law 603 [aff 93 A. 707, 
87 N.J.Law 128]; Warshung v. Hunt, 
47 N.J.Law 256; State v. Connell, 43 
N.J.Law 106; State v. Newark, 40 
N.J.Law 92; Baldwin v. The City of 
Newark, 38 N.J.Law 158; Wittes v. 
Repko, 151 A. 850, 107 N.J.Eq. 132 
[aff 147 A. 498, 105 N.J.Eq. 241); 
Riesen v. Riesen, 147 A. 225, 105 N.J. 
Eq..144; Nugent v. Cahill, 133 A. 420, 
4 N.J.Mise. 504 [aff 1385 A. 919, 103 
N.J.Law 499]. 


N.Y.—Jacobus yv. Colgate, 111 N.F. 
837, 217 N.Y. 235, Ann.Cas.1917E 369; 
Rhodes v. Sperry & Hutchinson Co., 
85 N.E. 1097, 193 N.Y. 223, 34 L.R.A. 
N.S. 1148, 127 Am.S.R. 945 [aff 31 
S.Ct. 490, 220 U.S. 502, 55 L.Ed. 561]; 
Metcalfe v. Union Trust Co., 73 N.E. 
498, 181 N.Y. 39; Peo. v. Keller, 51 
N.E. 431, 157 N.Y. 90; Walker v. 
Walker, 49 N.E. 663, 155 N.Y. 81; Peo. 
v. Spicer, 1 N.E. 680, 99 N.Y. 225; New 
York & O, M. R. Co. v. Van Horn, 57 
N.Y. 473; Amsbry v. Hinds, 48 N.Y. 
57; Stone v. Flower, 47 N.Y. 564; 
Peo. v. Columbia County, 43 N.Y. 130; 
Sanford v, Bennett, 24 N.Y. 24; 
Deutscher vy. Cammerano, 245 N.Y.S. 
138, 230 App.Div. 867; Atkinson v. 
Atkinson, 203 N.Y.S. 49, 207 App.Div. 
660 [aff 203 N.Y.S. 372, 121 Misc. 659]; 
Fawcett v. Andrews, 197 N.Y.S. 208, 
203 App.Div. 591; Draper v. W. H. 
Draper & Sons, 195 N.Y.S. 162, 201 
App.Div. 770; Runk_v. Knight, 187 
N.Y.S. 747, 196 App.Div. 99; Berko- 
vitz v. Arbib & Houlberg, 183 N.Y-.S. 
304, 193 App.Div. 423 [rev on other 
grounds 130 N.E. 288, 230 N.Y. 261, 
and motion gr 132 N.B. 873, 231 N.Y. 
524]; Foley v. Royal Arcanum, 28 
N.Y.S. 952, 78 Hun 222; Carpenter v. 
Shimer, 24 Hun 464; Peo. v. Ulster 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing retrospectively.4° It is equally: well settled as a ] fundamental rule of statutory construction support- 


County, 63 Barb. 83 [rev on another | 


ground 65 N.Y. 300]; Armitage v. 
Board of Education of City of Au- 
burn, 203 N.Y.S. 325, 122 Misc. 586 
[aff 205 N.Y.S. 910, 210 App.Div. 812, 
and 148 N.E. 699, 240 N.Y. 548]; Pa- 
terno Investing Corporation v. Katz, 
184 _N.Y.S. 129, 112 Misc. 242; Seven- 
ty-Eighth St. & Broadway Co. v. Ros- 
enbaum, 182 N.Y.S. 505, 111 Mise. 577; 
In re Frost’s Estate, 175 N.Y.S. 723, 
107 Mise, 118; Peo. v. Scannell, 63 
N.Y.S. 474, 30 Misc. 328; Thacher. ¥. 
Steuben County, 47 N.Y.S. 124, 21 
Mise. 271; Levy v. Wallenstein, 185 
N.Y.S. 224. 


N.C.—Ashley v. Brown, 151 S.E. 725, 
198 N.C. 369; Waddill v. Masten, 90 
S.E. 694, 172 N.C. 582; Jones v. Shull, 
69 S.m. 498, 153 N.C. 517; State v. 
Pridgen, 65 S.E. 617, 151 N.C. 651; 
Merwin v. Ballard, 66 N.C. 398. 


N.D.—Craig v. Herzman, 9 N.D. 144. 


Ohio.—County Com’rs of Hamilton 
County v. Rosche, 33 N.E. 408, 50 
OhioSt. 103, 40 Am.S.R. 653, 19 L.R.A. 
584: State v. Staley, 5 OhioCir.Ct. 602, 
3 OhioCir.Dee. 294; Cincinnati, etc., 
ae v. Edmondson, 13 OhioN.P.N.S. 


_Okl.—Stagg v. Board of Trustees 
for Firemen’s Pension Board of City 
of Sapulpa, 296 P. 417, 147 Okl. 172; 
American Nat. Ins. Co. v. Donahue, 
153 P. 819, 54 Okl. 294; Good v. Keel, 
1164P. 777, 29. OK1. (325 [eit: Cyc]. 


Or.—State v. Slusher, 248 P. 358, 
119 Or. 141. Denny v. Bean, 93 P. 693, 
94 P. 503, 51 Or. 180. 


Pa.—Philadelphia, B. & W. R. Co. 
v. Quaker City Flour Mills Co.. 127 A. 
845, 282 Pa, 362; Horn, etc., Mfg. Co. 
v. Steelman, 64 A, 409, 215 Pa. 187; 


Taylor v. Mitchell, 57 Pa. 209; In re 
Juniata Tp. Div., 31 Pa. 301; Smyth 
v. Goebel, 63 Pa.Super. 585; In re 


Brubaker’s Estate, 59 Pa.Super. 109; 
Barnesboro Borough v. Lampman, 40 
Pa.Super. 614: Barnesboro Borough 
v. Speice. 40 Pa.Super. 609: Smith y. 
Tilinois Cent. R. Co., 36 Pa.Super. 584; 
In re Old Forge School Dist., 27 Pa. 
Super. 586: Porter v. Quig Motor Car 
Co., 6 Pa.Dist.&Co. 91; Com. v. Frie- 
bertshauser, 28 Pa.Dist. 74; Franks 
v. County Com’rs, 24 Pa.Dist. 833; 
24 Pa.Dist. 738: 
Elizabethtown Borough v. Troup, 18 
Pa.Dist. 15: Com. v. Danville Besse- 
mer Co., 12 Pa.Dist. 503; In re Parole 
Act. 37 Pa.Co. 60; Finns v. Banker, 5 
PazCoe3l1: 


Philippine—Matter of Riosa, 389 
Philivpine 23; Montilla v. Augustin- 
ian Corporation, 24 Philippine 220. 


Porto Rieo.—Battistini v. Crosas, 1 
Porto Rico Fed. 62; Ex p. Leroy, 17 
Porto Rico 1008. 


S.C.—Citizens’ Bank v. Heyward, 
183 S.E. 709, 720, 1385 S.C. 190 (per 
Featherstone, J.). . 


Tenn.—Heiskell v. Lowe, 153 S.W. 
284, 288. 126 Tenn. 475 [cit Cyc]; Dug- 
ger v. Mechanics’, etc., Ins; €o., 32 S. 
W. 5, 95 Tenn. 245, 28 L.R.A. 796. 


Tex.—Freeman v. Terrell, 284 S.W. 
946, 115 Tex. 530; Slate v. City of Ft. 
Worth, 193 S.W. 11438; Cox vy. Robi- 
son, 150 S.W, 1149, 105 Tex. -426; 
American Surety Co. of New York v. 
Axtell Co,, (Commn.App.) 36 S.W. (2d) 
715 [certified questions conformed to 
(Civ.App.) 38 S.W.(2d) 1110]; Hester 
& Roberts v. Donna Irr. Dist., Hidalgo 
County, No. 1, (Commn.Anp.) 239 S.W. 
992; Drought v. Story, (Civ.App.) 143 
S.w. 361. 


Utah.—Farrel v. Pingree, 16 P. 843, 
5 Utah 443. 


Vt.—Sturgis v. Hull, 48 Vt. 302, 309 
[quot Hine v. Pomeroy, 39 Vt. 211]; 
Richardson v. Cook, 37 Vt. 599, 88 
Career 622; Briggs v. Hubbard, 19 Vt. 


Va.—Brown’s Committee v. West- 
ern State Hospital, 66 S.E. 48, 110 Va. 
321; Swift v. Newport News, 52 S.B. 
821, 105 Va. 108, 3 L.R.A.N.S. 404; 
Paters v. Auditor, 33 Gratt. (74 Va.) 
ee} Pr ak yes v. Pace, 25 Gratt. (66 

a.) 4, 


Wash.—Heilig v. Puyallup, 34 P. 
164, 7 Wash. 29° if 


W.Va.—Central Trust Co. v. Hall, 
146 S.E. 825, 106 W.Va. 687; Barker 
v. Hinton, 59 S.E. 614, 62 W.Va. 639, 
138 Ann.Cas. 1150; State v. Harman, 
57 W.Va. 447, 454, 50 S.E. 828, 831 
{quot Cyc]; Rogers v. Lynch, 29 S.E. 
507, 44 W.Va. 94. 


Wis.—State v. Lyons, 197 N.W. 578 
183 Wis. 107. . : 


Eng.—Moon v. Durden, 2 Exch. 22, 
12 Jur. 138; The Ironsides, 31 LJ. 
eet 129, Lush. 458, 6 L.T.Rep.N.S. 


Alta.—Hardy y. City of Edmonton, 
[1925] 1 Dom.L.R. 256, 258 [quot 
Cyc]; Hopfe v. Canadian Pac. R. Co., 
17 Alta.L. 231, 66 Dom.L.R. 317. 


Sask.—Dionne «=v. Massey -Harris 
Co., 3 Sask.L. 18, 18 West.L.R. 557. 


[a] Similar statements.—(1) <A 
statute should be construed to oper- 
ate upon the future. Brown v. U. S., 
12 Cust.App. 93, 98 [quot Prince v. 
Wri Si, LOS eR Calss Nowe fh 115425] 22 “Von 
Schmidt v. Huntington, 1 Cal. 55. (2) 
A statute will be deemed to commence 
in futuro. Bartruff v. Remey, 15 lowa 
257. (3) Courts will apply new stat- 
utes only to future cases. Twenty 
Per Cent. Cases, 20 Wall. (U.S.) 179, 
22 L.Ed. 339. (4) General legislation 
is intended to operate in the future. 
McMillan v. Noyes, 72 A. 759, 75 N.H. 
258. (5) Laws operate only in the fu- 
ture. The Russell and Allison Drain- 
age Dist. v. Benson,.17 N.B. 814, 125 
Till, 490; Marsh vy. Chesnut, 14 I11. 
223; Thompson v, Alexander, 11 Ill. 
54; Hollenbach v. Born, 143 N.B. 782, 
238 N.Y. 34. (6) Laws are not to be 
considered as.applying to cases which 
arose prior to their passage. Shwab 
v. Doyle, 42 S.Ct. 391,‘ 258 U.S. 529, 
66 L.Ed. 747. 


[b]. Reasons for rule.—(1) The 
fact that injustice may result is one 
of the reasons for the rule. Archi- 
tectural Tile Co. v. Superior Court in 
and for Los Angeles County, (Cal. 
App.) 291 P. 586. (2) Retrospective 
legislation has always been con- 
demned by the courts as unfair and 
prejudicial. Brown v. Challis, 46 P. 
679, 28 Colo. 145. 


{c] Leading case.—Denver, etc., R. 
Co. v. Woodward, 4 Colo. 162. See 
Ducey v. Patterson, 86 P. 109, 37 Colo. 
216, 9 L.R.A.N.S. 1066; Jones v. Stock- 
zrowers Nat. Bank, 67 P. 177, 17 Colo, 
App. 79 (both so saying). 


[ad] Laws enacted either by people 
or Jegislature are within rule. State 
v. Slusher, 248 P. 358, 119 Or. 141. 


fe] Limitaticn.—The rule has 
been said to apply only as to stat- 
utes affecting some vested right or in- 
terest existing under a prior law. 
Aultman, etec., Mfg. Co. v. Fish, 120 
Tll.App. 314. 


49. U.S.—Brewster v. Gage, 50 S. 
Ct. 115, 280 U.S. 327, 74 L.Hd. 457 [aff 
30 F.(2d) 604, and rev 25 F.(2d) 915]; 
Shwab v. Doyle, 42 S.Ct. 391, 258 U. 
S. 529, 66 L.Ed. 747, 26 A.L.R. 1454 
[rev 269 F. 321]; Union Pac. R. R. v. 


Laramie Stock Yards, 34 S.Ct. 101, 
231 U.S. 190,358, B.Ed. 1793) 0. Siw. 
American Sugar Refining Co., 26 S.Ct. 
717, 202 U.S. 563, 50 L.Ed. 1149 [rev 
136 F. 508, and quot U. S. v. Burr, 15 
S.Ct. 1002, 159 U.S. 78, 40 L.Ed. 82]; 
Chew Heong v. U. S., 5 S.Ct. 255, 112 
U.S. 5386, 28 L.Ed. 770; Sohn v. Wa- 
terson,. 17-Wall.-596, 21 L.Ed. 737; 
Reynolds v. McArthur, 2 Pet. 417, 7 
L.Ed. 470; U. S. v. Heth, 3 Cranch 
399, 2 L.Ed..479; U. S.-v. United Shoe 
Machinery Co., 264 F. 138 [motion gr 
41 8.Ct. 9, appeal dism 41 S.Ct. 217, 
254 U.S. 666, 65 L.Ed. 465, and aff 42 
S.Ct. 363, 258 U.S. 451, 66 L.Ed. 708 
(reh den 42 S.Ct. 585, 259 U.S. 575, 
66 L.Ed. 1071)]; Lynch v. Turrish, 
236 F. 653, 149 C.C.A. 649 [aff 38 S.Ct. 
037, 247 U.S. 221, 62 L.Ed: 1087; U. 
S. v. North German Lloyd SS. Co., 185 
F. 158; U.S. v. Jackson,.143 F. 788, 
75 C.C.A. 41 [rev 140 F. 266]; Lamb 
v. Powder River Live Stock Co., 132 
BY. 434, 65°C.C. A, 570,067 RAS 5585 
Wrightman v. Boone County, 88 F. 
435, 31 C.C.A. 570: In re Richardson, 
20 F.Cas.No, 11,777, 2 Story 571; War- 
ren Mfg. Co..v. Htha Ins. Co., 29 F. 
Cas.No. 17,206, 2 Paine 501. 


Ala.—New England Mortg. Securi- 
ty Co. v. Bd..of Revenue, 1 So. 30, 
Leas 110; Barnes v. Mobile, 19 Ala. 

Cal.—Krause v. Rarity, 293 P. 62 
[superseding (Ann.) 285 BP. 879]; 
Berg v. Traeger. 292 P. 495. 210 Cal. 
323; Callet v. Alioto, 290 P. 438; In‘re 
Cate, 279. P. L381) 207 Cals 448°) Ine re 
Free’s Estate, 201 P. 112, 114. 187 Cal. 
150: Leit, Cyel3~ O'Dea v.-Cook;’ L697 P-5, 
366, 176 Cal. 659; Gurnee vy. San 
Francisco Superior Court. 58 Cal. 88; 
Higgins v. Bear River, ete., Min. Co., 
27 Cal. 153; Architectural Tile Co. v- 
Superior Court in and for Los Angeles 
County, (App.) 291 P. 586; Blade v. 
Superior Court of City and County of 
San Francisco, 283 P..81. 102 Cal. App. 
375; Seale vs Balsdon, 197 P. 971, 51: 
Cal.App. ‘77: Craveroft v. Superior 
Court of Kern County, 124 P. 1042, 18 
Cal.App. 781: 


Colo.—Dvlcey v. Patterson. 86 P. 
109, 37 Colo. 216, 9 L.R.A.N.S. 1066; 
Edelstein v. Carlile, 78 P. 680, 33 Colo. 
54; Denver, etr., Ry. Co. v. Wood- 
ward, 4 Colo. 162. , 


Conn.—O’Connor v. Hartford Acci- 
dent & Indemnity Co., 115 A. 484, 487, 
97 Conn. 8 [cit Cycl; Humphrey v. 
Gerard, 77 A. 65. 83,Conn. 346; Lane’s 
Appeal, 17 A. 926. 57 Conn.,.182, 14 
Am.S.R., 94, 4° LRA. 45: ;Plumb v. 
Sawyer, 21 Conn. 851: Brewster v. 
McCall, 15 Conn. 274; Perkins -v. Per- 
kins, 7 Conn. 558, 18 Am.D. 120; 
Thames Mfg. Co.*v. Lathrop, 7 Conn. 
550. 


Del.—Smith vy. Clemson, 11 Del. 171. 


D.C.—De Ferranti v. Lyndmark, 30 
App.D.C. 417. 


Fla.—In re Seven Barrels of Wine, 
83, So0.° 627, 682.79" Bla vl LeltiCve) = 
McCarthy v. Havis, 2 So. 819, 23 Fla. 
508. 


Ga.—Bank of Norman Park v. Col- 
quitt County, 150 S.E. 841; 169 Ga. 
5384; Bond vy. Munro, 28 Ga. 597. 


Hawaii—Apokaa Sugar Co. v. 
Wilder, 21 Hawaii 571, 576 [cit Cye]. 


Idaho.—Cook v. Massey. 220 P. 1088, 
38 Idaho 264, 267, 35 A.L.R. 200 [quot 
2 Sutherland St. Constr. § 641]; Belle- 
vue State Bank v. Lilya, 205 P. 893, 
85 Idaho 270; Lawrence v. Defenbach 
128 P. 81, 83, 23 Idaho 78 [quot 3 
Sutherland St. Constr. § 641]. 


Ill.— Peo. v. Chicago, & E. I. Ry. 
Co., 175 N.EX 4, 343 Ill. 101; Havih 
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ed and established by numerous judicial decisions 
that statutes are not to be construed as having a ret- 


V.. Havill;..168 N-E: 428).°332. 11. 11; 
Miner y. Stafford, 157 N.E. 164, 326 
Ill. 204 [rev 239 Ill.App. 346]; Peo. v. 
New York, C. & St.-L. R. Co., 147 N. 
Hh. 494) 316). Liles 4525 Peomv,. Pitts- 
burgh) 9G.) Cs & St.) LetRy4Co., 147.N. 
BH. 492, 316 Ill. 410; 
go City Ry. Co., 137 N.E. 214, 305 Ill. 
244 27  RoAz 1479) City < of. “Chicago 
v. Collin, 134 N.E. 751, 302 Ill. 270; 
Peo. v. Foreman, 129 N.H. 788, 296 
Ill. 487; City of Chicago v. Industrial 
Commission, 127 N.E. 46, 292 Ill. 409, 
41. [quot ‘Chicago! ete. R..--Co. Vv. 
Guthrie, 61 N.E. 658, 192 Ill. 579]; 
Peo. y. Chicago & A. Ry. Co., 124 N.E. 
658, 289 Ill. 282; \Peo.. y. Clark, 119 
N.E. 329, 283 Ill. 221; Peo. v. Carpen- 


‘ter, 106 N.E. 302, 264 Ill. 400; Barrett 


14 Ill. 228; 


Mfg. Co. v. City of Chicago, 102 N.E. 
1017, 259 Ill. 578; White Sewing Ma- 
chine Co. v. Harris, 96 N.E. 857, 252 
ill. 361, Ann.Cas.1912D .536; Peo. v. 
Deutsche Evangelisch Lutherische 
Jehovah Gemeinde, etc., 94 N.E. 162, 
249 Ill. 132; The Russell and Allison 
Drainage Dist. vy. Benson, 17 N.E. 814, 
125 Ill. 490; Logan County v. Peo., 6 
N.E. 475, 116 Wl. 466; Peo. v...Pea- 
cock, 98 Ill. 172; In re Tuller, 79 Il. 
99, 22 Am.R. 164; Marsh v. Chesnut, 
Thompson v. Alexander, 
11 Ill. 54; Bruce v. Schuyler, 9 Ill. 
2d 46s Aim... 4475 0 Garrett. v.5Doe, 
2 Il). 335, 30 Am.D. 653; Brauer -v. 
Laughlin, 211 Ill.App. 534; Brennan 
v. Electrical Installation Co., 120 Il. 
App. 461; Aultman, etc., Mfg. Co. v. 
Fish), 120 2d) App. 3145. Porter.” v. 
Glenn, 87 Ill.App. 106, 110 [quot Dob- 
bins v. First Nat. Bank, 112 Ill. 553]; 
La Salle v. Blanchard, 1 Jll.App. 635. 


Towa.—F..R. Foster & Son v. 
lows, 216 N.W. 956, 957, 204 Iowa 
[quot State v. Iowa Telephone Co., 
154 N.W. 678. 175 Towa 607, Ann.Cas. 
1917E 539]; Knoulton v. Redenbaugh, 
40 Iowa 114; Bartruff y, Remey, 16 


Iowa 257. 


Kan.—Rice County School Dist. No. 
37 v. Lyons Bd. of Education, 204 P. 
758, 110 Kan. 613. 


Ky.—American Oak Leather Co. v. 
Cleveland, ete., R. Co., 288 S.W. 347, 
216 Ky. 611; Greene v. Frankfort Dis- 
tillery Co., 273 S.W. 28,.209 Ky. 427; 
Ferlage v. Supreme Tribe of Ben Hur, 
156 S.W. 139, 153 Ky. 645; Louisville 
& N. R. Co. v. Mottley, 118 S.W. 982, 
133 Ky. 652 [rev on other grounds 31 
S.Ct. 265) 219 U.S. 467,55 L.Hd- 297, 
384 L.R.A.N.S. 671]. 


‘La.—Turpin Vv. 
Mart. 562. 


Me.—Bowman v. Geyer, 143 A. 272, 
127 Me. 351; In ré Guilford Water 
Co.’s Service Rates, 108 A. 446, 118 
Me. 367; Re Lambard, 34 A. 530, 88 
Me. 587; Torrey v. Corliss, 33 Me. 333; 
Hastings v. Lane, 15 Me. 134. 


Md.—-Dryden vy. Baltimore Trust 
Co., 146 A. 752, 157 Md. 559; Vandiver 
v. Fidelity Savings Bank of Frost- 
burg, 87 A. 1086, 1088, 120 Md. 619 
{quot 2 Sutherland St. Constr. § 463]. 


Mich.—Webster v. Auditor General, 
80 N.W. 705, 121 Mich. 668. 


_Minn.—Brown v. Hugthes, 94 N.W. 
488, 89 Minn. 150; Fish v. Chicago, 
etc., R. Co., 84 N.W. 458, 82 Minn. 9, 
83 Am.S.R. 398; Gaston v. Merriam, 


His Creditors, 9 


22 N.W. 614, 33 Minn. 271; Giles v. 
Giles, 22 Minn. 348. 
Miss.—Brown y. Wilcox, 22 Miss. 


127. 
Mo.—Leete v. St. Louis State Bank, 


Qi S. Wis 788, 1Lb2Mo. 1843. State v, 
Hays, 52°Mo. 578. , 


O’Brien v. Chica- 


STATUTES : 


Mont.—Sullivan v. City of Butte, 
211 P. 301, 65 Mont. 495. 


Neb.—Bliss v. Redding, 236 N.W. 


181; War Finance Corp. v. Thornton, 
226 N.W. 454, 118 Neb. 797; State v. 
Federated Merchants’ Mut. Ins. Co., 
219 N.W. 847, 117 Neb. 98; Sharpe v. 
Grande Lodge, A. O. U..W., of Ne- 
braska, 188 N.W. 100, 108, 189 N.W. 
176, 108 Neb. 193 [cit Cyc]; St. Lou- 


is Commercial Bank vy. Eastern Bank- 
ing Co., 71 N.W. 1024, 51 Neb. 766; 
State v. Kearney, 70 N.W. 255, 49 Neb. 
337; State v. Glenn, 14 N.W. 481, 138 
Neb. 529. \ 


Nev.—State v. State Bank & Trust 
Co., 187 P. 1002, 43 Nev. 388. 


N.J.—Coghlan y. Supreme Conclave 
Improved Order Heptasophs, 91 A. 
132, 86 N.J.Law 41; Frelinghuysen v. 
Town of Morristown, 72 A. 2, 77 N.J. 
Law 493 [aff 70 A. 77, 76 N.J.Law 
271]; Baker v. Scudder, 32 N.J.Law 
203 [rev on another ground 33 N.J. 
Law 424]; Bonney v. Reed, 31 N.J. 
Law 133; Richardson y. Scignlinsky, 
154 A. 541, 9 N.J.Misc. 370. ; 


N.M.—Gallegos vy. Atchison, 
Ry. Co., 214 P. 579, 28 N.M. 472. 


N.Y.—Peo. v. Columbia County, 43 
N.Y. 130; Ganson. v. Buffalo, 2 Abb. 
Dec. 236, 1 Keyes 454; Draper v. W. 
H. Draper & Sons, 195 N.Y.S. 162, 201 
App.Div. 770; Foley v. Royal Arca- 
num,’28 N.Y.S. 952, 78 Hun 225; Peo. 
v. Strack, 1 Hun 96, 3 Thomps.&C. 
165; Matter of MacVicker, 47 N.Y.S. 
1008, 21 Misc. 383; Thatcher v. Steu- 
ben County, 47 N.Y.S. 124, 21 Misc. 
275; Quackenbush vy. Danks, 1 Den. 
128 [aff 1 N.Y. 129, How.App.Cas. 325, 
3 Den. 594, 4 How.Pr. 291]; Sayre v.- 
Wisner, 8 Wend. 661; Dash vy. Van 
Kleeck, 7 Johns. 477, 5038, 5 Am.D. 291 


etc., 


(per Kent, C. J.); Jarvis v. Jarvis, 
3 Edw. 462, 

N.C.—Ashley v. Brown, 151 S.E. 
725, 198 N.C. 369; Moore County Bd. 
of Commissioners y. Blue, 130 S.E. 
743, 190 N.C. 638; Hicks v. Kerney, 
127 S.H. 205, 189 N.C) 316; Vanderbilt 


v. Atlantic Coast Line R. Co., 125 S. 
EH. 387, .391,..108 .N:C...568,- 52° A.L.R: 
287 [error dism 46 S.Ct. 204, 270 U.S. 
625, 70 L.Wd. 707, and quot U. S. Fi- 
delity;. etey (Cot -vsUi. Sis 28 “S.Ct. 587; 
209 U.S. 306,52 L.Ed. 804]; North 
Carolina Corporation Commission vy. 
Southern Ry. Co.,'117 S.B.°563, 185 N. 
C..485; State v.’ Haynie, 84 S.E. 385, 
169 N.C. 277; State v. Pridgen, 65 S. 
E6175, 151 N-Cl 65k 


Okl.—Stagge v. Firemen’s Pension 
Ba. of City of Sapulpa Bd: of Trus- 
tees, 296 PB. 417, 147 Okl. 172; Frank- 
lin v. Sovereign Camp, W. O. W., 291 
P. 518, 145 Okl. 159; American Nat. 
Ins. Co. vy. Donahue, 153 P. 819, 54 
Okl. 294; Adair v. McFarlin, 115 P. 
787, 28 Okl. 683; Anderson v. Ritter- 
busch, 98 P. 1002, 22 Okl. 761. 


Or.—Libby v. Southern Pace. Co., 219 
P. 604, 109 Or. 449 reh den 220 P. 1017, 
109 Or. 597]; Brown v,. City of Silver- 
ton, ‘190! "PP 971, 97 Ore 441>- Rice  v. 
Douglas County, 183 P. 768, 93 Or. 
551; Wist v. Grand Lodge A. O. U. 
W., 29: P..610, 22 Or. 271. 


Pa.—Philadelphia, ete., R. Co. vy. 
Quaker City Flour Mills Co., 127 A. 
845, 282 Pa. 362; Horn, ete., Mfg. Co. 
v. Steelman, 64 A. 409, 215 Pa. 187; 
Taylor v. Mitchell, 57 Pa. 209; Smyth 
v. Goebel, 63 Pa.Super. 585; Barnes- 
boro Borough v. Lampman, 40 Pa.Su- 
per. 614;  Barnesboro Borough v. 
Speice, 40 Pa.Super. 609 [quot In re 
Brubaker’s Hstate, 59 Pa.Super. 109, 
112]; Smith v. Illinois Central R. Co., 


ee 
For later cases, developments and changes in the law see Annotations; same title and section number. 


roactive effect.4t Both the above statements and 
rules are of course contingent upon the absence of 


86 Pa.Super. 584; In re Old Forge 
School Dist., 27 Pa.Super. 584; Port- 
er V. Quig Motor Car Co., 6 Pa.Dist.& 
Co. 91; Elizabethtown Borough v. 
Troup, 18 Pa.Dist. 115; Com. v. Dan- 
ville Bessemer Co., 12 Pa.Dist. 503; 
In re Parole Act, 37 Pa.Co. 60. 


Porto Rico.—Battistini v. Crosas, J 
Porto Rico Fed. 62; Ex p. Leroy, 17 
Porto Rico 1008. 


R.I.—-Jennings v. U. S. Bobbin and 
Shuttle Co., 117 A. 647, 44 R.I. 388. 


S.C.—Warren vy. Jones, 9 S.C. 288. 


Tenn.—Dugger v. Mechanics’, etc., 
Ins. Co., 32 S.W. 5, 95 Tenn. 245, 28 
L.R.A. 796; Bell v. Perkins, Peck 261, 
14 Am.D. 745. 


Tex.—Hester & Roberts v. Donna 
Irr. Dist., Hidalgo County No. 1, (Civ. 
App.) 239 S.W. 992. 


Vt.+—Sturgis v. Hull, 48 Vt. 302, 309 
[quot Hine v. Pomeroy, 39 Vt. 211]; 
Richardson v. Cook, 37 Vt. 599, 88 Am. 
Di 622; Briggs v. Hubbard, 19 Vt: 
86. 


Va.—Kennedy Coal Corporation v. 
Buckhorn Coal Corporation, 124 S.E. 
482, 140 Va. 37; Commonwealth v. P. 
tsa hee Cote LL8)Ss.. 328,213 6 Via, 
258. 


Wash.—Teed v. Brotherhood of 
American Yeomen, 190 P. 1005, 111 
Wash. 367; Rogers y. Trumbull, 73 P. 
381, 32 Wash. 211. 


Wis.—State v. Cary, 203 N.W. 397, 
186 Wis. 613; Vanderpool vy. La 
Crosse, ete., R. Co., 44 Wis. 652; Aus- 
tin v. Burgess, 36 Wis. 186; Finney 
v. Ackerman, 21 Wis. 268; Seamans 
v..Carter, 15 Wis. 548, 82 Am.D, 696; 
State vy. Atwood, 11 Wis. 422. 


Eng.—Young v. Adams, [1898] A. 
C. 469; In re Norman, [1893] 2 Q.B. 
369, 63 L.J.Q.B. 34; Ex p. Fodd, 19 
Q.B.D. 186, 56 L.J.Q.B. 431; Lauri v. 
Renad, [1892] 3 Ch. 402, 61 L.J.Ch. 
580; Hickson v. Darlow, 23 Ch.D. 690, 
§2- T.JtCh..-453' “faft “23. “Ch piv 69ars 
Marsh v. Higgins, 9 C.B. 551, 10 LJ. 
C.P. 297, 67 E.C.L. 551; Thompson v. 
Lack, -3.°C-B.2540, J65Li-C.P 7by oe 
E.C.L. 540. 


‘Alta.—Manufacturer’s Life Ins. Co. 
v. Hanson, [1924] 2 Dom.L.R. 692. 


N.B.—Smith y. Burke, 16 N.B. 130. 


Ont.—Conn y. Smith, 28 Ont. 629; 
Clarkson vy. Sterling, 15 Ont.A. 234; 
Dominion Sugar Co. v. Northern Pipe 
Line Co., 16 Ont.W.N. 249; Jones v. 
Cowden, 36 U.C.Q.B. 495 [aff 34 U.C. 
Q.B. 345]. 


[a] Similar statements.—(1) <A 
statute should not be construed to op- 
erate upon the past. Von Schmidt v. 
Huntington, 1 Cal. 55. (2) Statutes 
will not be held to affect transactions 
which antedate them. Royal Arca- 
num Supreme Council v. Heitzman, 
120 S.W. 628, 140 Mo.App. 105. 


{b] Civil law rule was the same. 
Larkin v. Saffarans, 15 F. 147; Dash 
v. Van Kleeck, 7 Johns. (N.Y.) 477, 
504, 5 Am.D. 291. 


41. U.S.—U. S..v. Magnolia Petro- 
leum Co., 48 S.Ct. 236, 276° U.S. 260) 
72 L.Ed. 509 [mod den 48 S.Ct. 527; 
72 L.Ed. 1018, and rev 63 Ct.Cl. 173]; 
U.S. v. St. Louis, S. F.& T, Ry. Co., 46 
S.Ct. 182, 270 U.S. 1, 70 L.Ed. 485 [aff 
59 Ct.Cl. 322, 59 Ct.Cl. 975]; Burden, 
Smith & Co. v. U.S., 32 F.(2d) 830 [aff 
33 F.(2d) 229]; Warner v. Walsh, 27 
F.(2d) 952; U.S. v. Russell, 22 F.(2d) 
249 [rev on another ground 49 S.Ct. 
121, 278 U.S. 181, 73 L.Kd. 255]; Conk- 
lin v. United States, 21 F.(2d) 141 [rev 


~~ 


§ 692]. 


any words expressing a contrary 


on another ground 27 F.(2d) 45]; 
United States v. United Shoe Mach- 
inery Co., 264 F. 138 [motion gr 41 S. 
Ct. 9, appeal dism 41 S.Ct. 217, 254 U. 
S. 666, 65 L.Ed. 465, and aff 42 S.Ct. 
363, 258 U.S. 451, 66 L.Ed. 708 (reh den 
425. Ct. 585, 47259" U.Ss)) 5755766" Li. ed. 
1071)]; U. S. v. Atchison, ete., R. Co., 
142 F. 176, 186 [quot Sedgwick Constr. 
St. § 166]; Hathaway v. New York 
Mut. L. Ins. Co., 99 F. 534 [rev on an- 
other ground 106 F, 815]; Northwest- 
ern Mut. Life Ins. Co. v. Seaman, 80 
¥F. 357, 359 [quot Murray v. Gibson, 15 
How. 421]; Humboldt Lumber Manu- 
facturers’ Assoc. v. Christopherson, 
19 C.C.A. 481, 73 F. 239, 46 L.R.A. 264; 
In re Billings, 3 F.Cas.No. 1,408, 3 Ben. 
212, 2 Nat.Bankr.Reg. 512; Schenck 
v. Peay, 21 F.Cas.No. 12,450, Woodw. 
175; Luckenbach S. S. Co. v. U. S., 66 
Ct.Cl. 679 [rev on another ground 50 
S.Ct. 148, 280 U.S. 173, 74 L.Ed. 356]; 
Penick & Ford v. United States, 12 
Cust.App. 218. 


Ala.—Globe Indemnity Co. v. Mar- 
tin, 108 So. 761, 214 Ala. 646; Jefferson 
County Bd. of Revenue v. Hewitt, 90 
So. 781, 206 Ala. 405 (recognizing 
rule); First Nat. Bank of Abbeville 
v. Terry, Briggs & Co., 83 So. 170, 203 
Ala. 401; Duy v. Alabama Western R. 
Co., 57 So. 724, 175 Ala. 162, Ann.Cas. 
1914C 1119; Leahart v. Deedmeyer, 48 
So. 871, 158 Ala. 295; New_ Eng- 
land Mortg. Security Co. v. Bd. of 
Revenue, 1 So. 30, 81 Ala. 110; Smith 
v. Kolb, 58 Ala. 645. 


Ariz.—Bartlett v. MacDonald, 149 P. 
752,17 Ariz. 194. 


Ark.—Beavers v. Myar, 58 S.W. 40, 
68 Ark. 333. 


Cal.—East Bay Municipal Utility 
Dist. v. Garrison, 218 P. 43, 191 Cal. 
680; In re Potter’s Estate, 204 P. 826, 
188 Cal. 55; Vanderbilt v.. All Per- 
sons Claiming Any Interest in or Lien 
upon the Real Property’ Herein, De- 
seribed or Any Part Thereof, 136 P. 
158, 163 Cal. 507; Baird v. Monroe, 89 
P. 354, 150 Cal. 565; People v. Hays, 4 
Cal: 127. 


Colo.—U. S. v. McPhee, 118 P. 996, 
51 Colo, 425. 3 


Conn.—Smith v. Lyon, 44 Conn, 175. 


’ Wa.—Vinson vy. Palmer, 34 So. 276, 
45 Fila. 630; Ex p. Wells, 21 Fla. 302. 


Tll.—People v. David, 168 N.B. 264, 
336 Ill. 353; Edmiston v. Donovan, 133 
N.E. 237, 300 111. 521; People v. Fore- 
man, 129 N.E. 788, 296 Ill. 487; Beutel 
v. Foreman, 123 N.E. 270, 288 Ill. 106 
{error dism 41 S.Ct. 218, 254 U.S. 667, 
65 L.Ed. 466]; Warner v. King, 107 
N.E. 837, 267 Ill. 82; White Sewing 
Machine Co. v. Harris, 96 N.E. 857, 
252 Ill. 361, Ann.Cas.1912D 536; Bauer 
Grocer Co. v.-Zelle, 50 N.E. 238, 172 
Til. 407; Jones v. Loaleen Mut. Benefit 
Ass’n, 255 IH.App. 170 [aff 169 N.B. 
254, 337 Ill. 431]; Aultman, etc., Mfg. 
Co. v. Fish, 120 Ill.App. 314. 


. Ind.—Jackson vy. Pittsburgh, Ft. Ww. 
& C. Ry. Co., 189 N.B. 320,193 Ind. 
157; Tecumseh Coal & Mining Co. v. 
Buck, 135 N.E. 481, 192 Ind. 122; 
‘State v. Vandalia R. Co., 108 N.B. 97, 
183 Ind. 49; Riggs v. Lehigh Port- 
land Cement Co., 131 N.E. 231, 76 Ind. 


‘App. 308. 


Kan.—Dougilas County .v. Wood- 


ward, 84 P. 1028, 73 Kan. 238. 


Ky.—Shanks v. Board of Education 
of City of Winchester, 298 S.W. 111, 


221 Ky. 470; Duniap v. Littell, 255 Ss. 


W. 280, 200 Ky. 595; Kennedy v. Ken- 


nedy, 248 S.W. 182, 197 Ky. 784. 


Me.—Bryant v. Merrill, 55 Me. 515. 


Md.—Bartlett v. Ligon, 109 A. 473, 
135 Md. 620; Hemsley v. McKim, 87 A. 
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intention,*? or, | more specifically, unless the purpose and intention 


506, 119 Md. 431; Baltimore City Ap- 
peal Tax Ct. v. Western Maryland R. 
Co., 50 Md. 274. 


Mass.—Martin L. Hall Co. v. Com- 
a pine obey 102 N.E. 364, 215 Mass. 


Mich.—Board of Sup’rs of Arenac 
County v. Board of Sup’rs of Llosco 
County, 122 N.W. 629, 158 Mich. 344. 


Minn.—Parkinson vy. Brandenburg, 
Sy ped 919, 35 Minn. 294, 59 Am.R. 


Miss.—Pan-American Petroleum 
Corporation v. Miller, 122 So. 393, 154 
Miss. 565; State v. Miller, 109 So. 900, 
144 Miss. 614 [rev on another ground 
48° S'Ct. 266,0 276: U.S, 174,472 L.Bad. 
517]; Power v. Calvert Mortgage Co., 
73 So. 51, 112 Miss. 319; Carson v. 
Carson, 40 Miss. 349. 


Nev.—Virden v. Smith, 210 P. 129, 
130, 46 Nev. 208 [quot Wildes v. State, 
187 P. 1002, 43 Nev. 388]. 


N.J.—Spencer v. Middlesex County 
Bd. of Taxation, 111 A. 640, 95 N.J. 
Law 5; Public Service Hlectric Co. v. 
Bd. of Public Utility Com’rs, 96 A. 
1013, 88 N.J.Law 603 [aff 93 A. 707, 
87 N.J.Law 128]; Allen v. Bernards 
Tp. Taxation Com’rs, 31 A. 219, 57 N. 
J.Law 303 [rev on another ground 39 
A. 716, 61 N.J.Law 228]; Warshung 
v. Hunt, 47 N.J.Law 256 [aff 9 A. 
199, 48 N.J.Law 613]; Citizens’ Gas- 
light Co. v. Alden, 44 N.J.Law 648; 
Riesen v. Riesen, 147 A. 225, 105 N. 
J.Eq. 144; Nugent v. Cahill, 133 A. 
420, 4 N.J.Mise. 504 [aff 135 A. 919, 
103 N.J.Law 499]. 


N.M.—Gallegos v. Atchison, etc., 
Ry... Co.; 214 Pr 579, 28 N.M 4725 Or- 
man vy. Van Arsdell, 78 P. 48. 


N.Y.—Orinoco Realty Co. v. Band- 
ler, 134 N.E. 828, 233 N.Y. 24; People 
v. Wendel, 111 N.E. 846, 217 N.Y. 260, 
Ann.Cas.1916B 701; Metealfe v. Union 
Prust (Co: 3 NH. 498, 1814 NOY. ° 39) 
Stone v. Broome County, 59 N.E. 708, 
166 N.Y. 85; Geneva, ete., R. Co. v. 
New York Cent., etc., R. Co., 57 N.B. 
498, 163 N.Y. 228; Walker v. Walker, 
49 N.E. 668, 155 N.Y. 81; Quinlan v. 
Welch, 36 N.E. 12, 141 N.Y. 165; Peo- 
ple v. O’Brien, 18 N.H. 692, 111 N.Y. 
60, 7 Am.S.R. 684, 2 L.R.A. 268; Mat- 
ter of Miller, 18 N.E. 139, 110 N.Y. 
216; People v. Spicer, 1 N.H. 680, 
89 N.Y. 225; Benton v. Wickwire, 54 
N.Y. 226; Matter of the Evergreens, 
47 N.Y. 216; Sanford v. Bennett, 24 
N.Y. 24; United Traction Co. v. Public 
Service Commission, 219 N.Y.S. 421, 
219 App.Div. 95; Fairclough v. South- 
ern Pac. Co., 157 N.Y.S. 862, 171 App. 
Div. 496 [rev 155 N.Y.S. 899, aff 114 N. 
BE. 1066, 219 N.Y. 657]; Matter of An- 
derson, 87 N.Y.S. 24, 91 App.Div. 565 
[rev on other. grounds 70 N.EH. 921, 
178 N.Y. 416]; Reid v. New York, 22 
N.Y.S. 628, 68 Hun 110; Frasier v. 
Tompkins, 30 Hun 168; Bay v. Gage, 
36 Barb. 447; People ex rel. Beckford 
v. CheShire, 217 N.Y.S. 215, 128 Misc. 
10; People v. Warden of New York 
County Penitentiary, Wards Island, 
178 N.Y.S. 595, 109 Misc. 248; Dodin 
vy. Dodin, 40 N.Y.S. 748, 17 Misc. 35 
[aff 44 N.Y.S. 800, 16 App.Div. 42 (aff 
57 N.E. 1108, 162. N.Y. 635) ]; 
Ins. Co. v. New York, 35 N.Y.S. 857, 14 
Mise. 148; Schieffelin v. Hnright, 190 
N.Y.S. 328 [mod on another ground 
192 N.Y.S. 729, 200 App.Div. 312]; 
Matter of Hendricks, 3 N.Y.S. 281, 1 
Conn.Surr. 301, 18 N.Y.St. 989; Matter 
of Thompson, 14 N.Y.St. 486, 6 Dem. 
Surr. 215., \ 


Ohio.—MeDaniels v. Robins, 25 Ohio 
N.P.N.S. 315; Estate of Bushnell, 2 
OhioN.P.N.S. 673. 


Okl.—Casey v. Bingham, 132 P. 663, 


Aitna |, 


37 Okl. 484. 


Pa.—Kuca y. Lehigh Valley Coal 
Co., 110 A. 731, 268 Pa. 163; Ihmsen 
v. Monongahela Nav. Co., 32 Pa. 153; 
Neff’s App., 21 Pa. 243; Mullock v. 
Souder, 5 Watts&S. 198; Martin vw. 
Greenwood, 27 Pa.Super. 245; Merion 
& Radnor Gas, etc., Co. v. Radnor Tp., 
20 Pa.Dist. 1116; Franks v. Com’rs, 
24 Pa.Dist. 833; Headley v. Ettling, 
1 Phila. 39, 7 Leg.Int. 30. 


Porto Rico.—Rijos v. Pena, 13 Porto 
Rico 385. 


S.C.—Parris v. Carolina Mut. Fire 
Ins. Co., 74 S.E. 1010, 91 S.C. 344; 
Carolina Glass Co. v. State, 69 S.E. 
391, 87 S.C. 270 [aff 36 S.Ct. 293, 240 
U.S. 305, 60 L.Ed. 658]; Mutual Aid, 
etc., Co. v. Logan, 33 S.B. 372, 375, 55 
S.C. 295 [quot Curtis v. Renneker, 13 
S.E. 664, 34 S.C. 468]; Ex p. Graham, 
VES Caar2 Ts 


S.D.—American Inv. Co. v. Thayer, 
63 N.W. 233, 7 S.D. 72; American Inv. 


Co. v. Beadle County, 59 N.W. 212, 5 
S.D. 410. : 


Tenn.—Wade v. Madding, 28 S.W. 
(2d) 642, 161 Tenn. 88. 


Tex.—American Surety Co. of New 
York v. Alamo Iron Works, 29 S.W. 
(2d) 493 [rev on other grounds 
(Commn.App.) 36 S.W.(2d) 714]. 


Va.—Thornhill Wagon Co. v. Com-= 
monwealth, 131 S.E. 445, 144 Va. 194; 
Brown’s Committee v. Western State 
Hospital, 66 S.E. 48, 110 Va. 321; Bur- 
~ v. Seifert, 61 S.E. 933, 108 Va. 


Wash.—State v. Edwards, 295 P. 
1017; In re Ziegner’s Estate, 264 P, 
12, 146 Wash. 537; Graves v. Dunlap, 
152 P. 532, 87 Wash. 648, L.R.A.1916G 
338, Ann.Cas.1917B 944, 


Wis.—In re Dancy Drainage Dist,, 
225 N.W. 873, 199 Wis. 85: Chicago, 
M, & St. P. Ry. Co. v. Railroad Com- 
mission, 204 N.W. 612, 187 Wis. 380; 
State v. Lyons, 197 N.W. 578, 183 Wis. 
107; Austin v. Burgess, 36 Wis. 186; 
State v. Atwood, ii Wis. 422. ‘ 


Ont.—Re Bloor Street Widening, 58 
Ont.L. 230, [1926] 1 Dom.L.R: 454; 
Noble v. Esquesing Tp., 47 Ont.L. 255. 


[a] Doctrine of pari materia (1) 
has never been invoked to give the 
later statute a retroactive effect, isd 
as to apply to and operate upon con- 
ditions arising before its enactment 
(Dunlap v. Littell, 255 S.W. 280. 200 
Ky. 595); (2) the sole purpose of the 
rule being to enable courts to apply 
the intention of the legislature to 
conditions arising after all the stat- 
utes involved have become laws 
(Dunlap v. Littell, supra). -(3) Doc- 
trine of pari materia see supra § 620. 


42. U.S.—Twenty Per Cent. Cases, 
20 Wall. 179. 

D.C.—Ohio Nat. Bank v. Berlin, 26 
App.D.C, 218. : 


Colo.—Jones v. Stockgrowers’ Nat. 
Bank; 67 P.. 177;-17 Colo.App. 79. : 


Ind.—Pritchard. v. Spencer, 2 Ind. 
486. ; 


Iowa.—In re Culbertson’s Estate, 
215 N.W. 761, 204 Iowa 473; Elks v. 
Conn, 172 N.W. 173, 186 Iowa 48; Ga- 
lusha v. Wendt, 87 N.W. 512, 114 Iowa 
597. 


La.—Guidry v. Rees, 7 La. 278. 


Minn.—Fish v. Chicago, ete., R. Co., 
84 N.W. 458, 82 Minn. 9, 83 Am.S.R. 
398. 


N.J.—Crucible Steel Co, of America - 
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of the legislature to give them a retrospective effect quivocably,*7 and unmistakably*® appears,*® or is 
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elearly,** expressly,** plainly,*® obviously,*® une- 


v. Polack Tyre & Rubber Co., 104 A.{ A. 530, 88 Me. 587; Dryden v. Balti- 
92 


324, N.J.Law 221; Monahan _ v. 
Matthews, 103 A. 40, 91 N.J.Law 123; 
Nugent v. Cahill, 135 A. 420, 4 N.J. 
te 504 [aff 135 A, 919, 103 N.J.Law 


N.Y.—Hollenbach v. Born, 143 N.E. 
782, 238 N.Y. 34; Metcalfe v. Union 
Trust Co., 73° N.H. 498, 181 N.Y. 39; 
Atkinson v. Atkinson, 203 N.Y.S. 49, 
207 App.Div. 660 [aff 203 N.Y.S. 372, 
121 Misc. 659]. 


N.C.—Merwin v. Ballard, 66 N.C. 
398. 


Pa.—Kuea vy. Lehigh Valley Coal 
Com 10 CA N7S1) 268 (Pa. 163; Com. ve 
re Bessemer Co., 

Be 


W.Va.—Rogers v. Lynch, 29 S.E. 
507, 44 W.Va. 94. 


Alta.—Hopfe v. Canadian Pacifre 
ne Co., 17 Alta.L. 231, 66 Dom.L.R. 
817. 


Ont.—Dominion Sugar Co. v. North- 
ern Pipe Line Co., 164 Ont.W.N. 249. 


' [a] Other statements.—(1) If any 
other reasonable construction is pos- 
sible. Plahn v. Givernaud, (N.J.) 96 
A. 40 (recognizing ruie); Matter of 
Andersen, 87 N.Y.S. 24, 91 App.Div. 
665 [rev on other grounds 178 N.Y. 
416]; Casey v. Bingham, 132 P. 663, 
87 Oki. 484. (2) If the language of 
the statute reasonably admits of an- 
other construction. Coghlan v. Su- 
preme Conclave Improved Order Hep- 
tasophs, 91 A. i132, 86 N.J.Law 41. (3) 
Unless a different intent is evidence 
beyond reasonable question. Shreve- 
port v. Cole, 9 S.Ct. 210, 129 U.S. 36, 
32 L.Ed. 589; State ex rel. Hurvey v. 
Wright, 158 S.W. 823, 251 Mo. 325, 
Ann.Cas.19i5A 588; State v. Dirck, 
111 S.W. 1, 211 Mo. 568; Biedermann 
v. Mermod, Jaccard & King Jewelry 
Co., 242 S.W. 126, 210 Mo.App. 158. 
(4) Unless the language of the stat- 


ute admits of no other construction.- 


In re John G. Gasteiger & Co., 25 F. 
(2d) 642 (aff 21 F.(2d) 977]; Jamison 
v. Zausch, 126 S.W,. 1923, 227 Mo. 406, 
21 Ann.Cas. 1132; Reed v. Swan, 34 
S.W. 483, 133 Sfo. 100; State v. Hays, 
52 Mo, 578; Public Service Electric 
Co, v. Bd. of Public Utility Com’rs, 
96 A. 1013, 88 N.J.Law 603 [aff 93 A. 
107, 87 N.J.Law 128]; Riesen y. Rie- 
sen, 147 A. 225, 105 N.J.Eq. 144; Nu- 
gent v. Cahiil, 133 A. 420, 4 N.J.Misc. 
504 [aff 135 A. 919, 103 N.J.Law 499]; 
McDaniels v. Robins, 25 OhioN.P.N.S. 
| 815; Neff’s App., 21 Pa. 243. (5) Un- 
less otherwise incapable of a reason- 
able construction. Draper v. W. H. 
Draper &. Sons, 195 N.Y.S. 162, 201 
App.Div. 770. (6) Unless otherwise 
provided. Hickson v. Darlow, 23 Ch.D, 
690 [aff 23 Ch.D. 693]. (7) Unless 
the legislature’s intent cannot other- 
wise be satisfied. U. S. v. American 
. Sugar Refining Co., 26 S.Ct. 717, 202 
U.S. 568, 56 L.Hd. 1149 [rey 136 F., 
508, and quot U.S. v. Burr, 159 U.S. 
78]; Chew Heong v. U.S. 5 S.Ct. 255, 
112 U.S. 586, 28 L.Ed. 770; Sohn v. 
Waterson, 17 Wall. (U.S.) 596, 21 I. 


Ed. 7387; Lynch v. ‘Turrish, 236 
F658, 149° €.C.A. 649 [aff 38 S.Ct. 
537, 247 U.S. 221, 62 L.Ed: 1087]; 


United States v. North German Lloyd 
S. S. Co., 185 F. 158; Ducey v. Patter- 
son, 86 P. 109, 37 Colo. 216, 9 L.R.A. 
N.S. 1066; De Ferranti v. Lyndmark, 
80 App.D.C. 417; In re Guilford Wa- 
ter Co.’s Service Rates, 108 A. 446, 
118 Me. 367; Lambard, Appellant, 34 


12 Pa.Dist.4 


more Trust Co., 146 A. 752, 157 Md. 
559; Virden v. Smith, 210 P. 129, 46 
Nev. 208; State v. State Bank & Trust 
Co., 187 P. 1002, 1003, 48 Nev. 388 
[quot U. S. v. Heth, 3 Cranch_ (U.S.) 
399, 2 L.Ed. 479]; Ashley v. Brown, 
151, S.B. 725, 198 N.C..369; : Hicks. v. 
Kerney, 127 S.B. 205, 189 N.C. 316; 
Vanderbilt v. Atlantic Coast Line R. 
Co., 125 °8.B. 387,391, 188 N.C. 568, 
52 A.U.R. 287 [error dism 46 S.Ct. 204, 
270 U.S. 625, 70 L.Ed. 707, and quot 
U_ 48.8 Hidelity, ete, ‘Co. v..U. S.,..28 
S.Ct. 537, 209 U.S. 306, 52 L.Ed, 804]; 
Estate of Bushnell, 2 OhioN.P.N.S. 
673; Franklin v. Sovereign Camp, W. 
O. W.5. 291 P. 543, 145, CK 159; Phil- 
adelphia, ete., R. Co. v. Quaker City 
Flour Mills Co., 127 A. 845, 282 Pa. 
862; Jennings v. U. S. Bobbin & Shut- 
tle Co., 117 A. 647, 44 R.I. 388. (8) 
Unless there is no other reasonable 
interpretation to be placed on the lan- 
guage of the statute. Peo. v. Car- 
penter, 106 N.E. 302, 264 Ill. 400. (9) 
When the language is capable of any 
other construction. Geneva, etc., R. 
Co. v. New-York, Cent., etc., R. Co., 
57 N.H. 498, 163 N.Y. 228; Walker v. 
Walker, 49 N.E. 663, 155 N.Y. 81; 
Frasier v. Tompkins, 30 Hun (N.Y.) 
168. To same effect see Beavers v. 
Myar, 58 S.W. 40, 68 Ark. 333. (10) 
Where that can be done and preserve 
its meaning and purpose. State v. 
Miller, 109 So. 900, 144 Miss. 614 [rev 
on another ground 48 S.Ct. 266, 276 
U.S. 174, 72 L.Ed, 517]. 


43. U.S.—Burden, Smith & Co. v. 
United States, 32 F.(2d) 830 [aff 33 
F.(2d) 229]; Wrightman v. Boone 
County; 388) 9R 4435.0. 31 "C.C A225 70; 
Brown v. U. S., 12 Cust.App. 93, 98 
[quot Prince v. U. S., 19 F.Cas.No. 
11,425], 


Cal.—In re Cate, 279 P. 181, 207 
Cal. 443; In re Potter’s Estate, 204 
P. 826, 188 Cal. 55; Baird v. Monroe, 
89 PB. 354, 150 Cal. 565; Craycroft v. 
Kern County Superior Court, 124 P. 
1042, 18 Cal.App. 781; In re Rich- 
mond, 99 P. 554, 9 Cal.App. 402. 


Colo.—United States v, McPhee, 118 
P. 996, 51 Colo. 425, ‘ 


Fla.—vVinson v. Palmer, 34 So. 276, 
45 Fla. 630. 


Ill.— Peo. v. New York, C. & St. L. 
R. Co., 147 N.E. 494, 316 Ill. 452; Peo. 
v. Pittsburgh, C., C. & St. L. Ry. Co., 
147 N.E. 492, 316 Ill. 410; City of 
Chicago v. Industrial Commission, 127 
N.E, 46, 292 Ill. 409, 411 [quot Chi- 
cago, etc., R. Co. v. Guthrie, 61 N.£. 
658, 192 Ill. 579]; Peo. v. Clark, 119 
N.E. 329, 283 Til. 221; The Russell 
and Allison Drainage’ Dist. v. Ben- 
son, 17 N.E. 814, 125 Ill. 490; Logan 
County. v. Peo, 6 N.B.. 475, 116. D1. 
466; Marsh vy. Chesnut, 14 Ill. 228; 
Thompson vy. Alexander, 11 Ill. 54; 
Aultman, etc., Mfg. Co. v. Fish, 120 
Dl.App. 314. 


Ky.—Dunlap v. Littell, 255 S.w. 


< 
280, 200 Ky. 595 : 
Me.—Bryant v. Merrill, 55 Me. 515. 


Mich.—Arenac County Bd. of Super- 
visors v. losco County Bad. of Super- 
visors, 122 N.W. 629, 158 Mich. 344, 


Minn.—Brown v. Hughes, 94 N.W. 
438, 89 Minn. 150; Parkinson v. Bran- 
denburg, 38 N.W,. 919, 35 Minn. 294, 
igre 326; Giles v. Giles, 22 Minn. 


Neb.—St. Louis Commercial Bank 


[§ 692 


{-v. Eastern Banking Co., 71 N.W. 1024, 


51 Neb. 766; State v. Glenn, 14 N.W. 
481, 13 Neb. 529. 


N.J.—State v. Connell, 43 N.J.Law 
106; Baldwin v. Newark, 38 N.J.Law 
158; Baker v. Scudder, 32 N.J.Law 
203 [rev on another ground 33 N.J.. 
Law 424]. 


N.M.—Gallegos v. Atchison, 
Ry. Co., 214 P..579, 28 N.M. 472. 


N.Y.—Orinoco Realty Co. v. Rand- 
ler, 134 N.E. 823, 233 N.Y. 24; Rhodes 
v. Sperry & Hutchinson Co., 85 N.E. 
1097, 1938 N.Y. 223, 34 L.R.A.N.S. 1143, 
127 Am.S.R. 945; Reid v. New York, 
22 N.Y.S. 623, 68 Hun 113; Bay v. 
Gage, 36 Barb. 447: Peo. ex rel. Beck- 
ford v. Cheshire, 217 N.Y.S. 215, 128 
Mise. 10; In re Frost’s Estate, 175 
N.Y.S. 723, 107 Misc. 118; Aitna Ins. 
Co. v. New York, 35 N.Y.S.°857, 14 
Misc. 148. 


N.C.—State v. Haynie, 84 S.E. 385, 
169° NC. 2771 


Ohio.—Cincinnati, ete., Ry. Co. v. 
Hdmondson, 13 OhioN.P.N.S. 377; Es- 
tate of Bushnell, 2 OhioN.P.N.S. 673. 


Or.—Libby v. Southern Pac. Co., 219 — 
P. 604, 220 P. 1017, 109 Or. 449; Rice 
v. Douglas County, 183 P. 768, 93 Or. 
551, Denny v. Bean, 93 P. 693, 94 P. 
503, 51 Or. 180; Wist v. Grand Lodge 
A. O. U. W., 29 P, 610, 22 Or. 271. 


S.D.—American Inv. Co. v. Beadle 
County, 59 N.W. 212, 5 S.D. 410. 


Va.—Thornhill Wagon Co. v. Com- 
monwealth, 131 S.E. 445, 144 Va. 194. 


Wash.—In re Ziegner’s Estate, 264 
P..12, 146 Wash, 537. 


Wis.—Austin v. Burgess, 36 Wis. 
186; State v. Atwood, 11 Wis. 422. 


{a] Smilar statements.—(1) In- 
tention of legislature must be clearly 
apparent. Seale v. Balsdon, 197 P. 
971, 51 Cal.App. 677; Minnie Creek 
Drainage Dist. v. Nation, 146 N.E.: 
558, 315 Ill.-332. (2) Unless the lan; 
guage is so clear, strong, and impera- 
tive that a contrary intention is clear- 
ly apparent. Armitage v. Auburn 
Bd. of Education, 203 N.Y.S. 325, 122 
Misc. 586 [aff 205 N.Y.S. 910, 210 App. 
Ain $12, and 148 N.E. 699, 240 N.Y. 


ete., 


44. Foley v. Royal Arcanum, 28 N. 
Ss: 952, 78 Hun 225; Mulock vy. Sou- 
der, 5 Watts&S. (Pa.) 198; Headley 
at Ettling, 1 Phila. (Pa.) 39,7 Leg.Int. 


45. Luckenbach S. S. Co. v. United 
States, 66 Ct.Cl. 679 [rev on another 
ground 50 S.Ct. 148, 280 U.S. 173, 74 
L.Ed. 356, and quot United States v. 
Magnolia Petroleum Co., 48 S.Ct. 236, 
276 'U.S. 160, 72 L.Ed. 509 (mod den 
48 S.Ct. 527, 72 L.Ed. 1018, and rev 
63 Ct.Cl. 173)]; Power v. Calvert 
Mortg. Co., 78 So. 51, 112 Miss, 319; 
In re Dancy Drainage Dist., 225 N.W. 
873, 199 Wis, 85. 


46. Barnes v. -Mobile, 19 Ala. 707. 


47. Twenty Per Cent. Cases, 20 
Wall. (U.S.) 179; Wrightman v. 
Boone County, 88 F. 435, 31 C.C.A. 570; 
Peo. v. New York, C. & St. L. R, COs 
Cal ey ee a aes 452; Pea. v. 

ittsburgh)-C.) °C: ty DaeeRy. (Co. : 
N.E. 492, 316 Ill. 410. ge raan 


48. Dunlap v. Littell, 255 S.w. 2 
200 Ky. 595. enue 


49. U.S.—In re Billings, 3 F.Cas. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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clearly,°° or as it has sometimes been stated in in- | stances where the subject matter was under consid- 


wo. 1,408, 3 Ben. 212, 2 Nat.Bankr.Reg. 


Ariz.—Cummings v. Rosenberg, 100 
P. 810, 12 Ariz. 327. 7 


Idaho.—Cook v. Massey, 220 P. 1088, 
38 Idaho 264, 267, 35 A.U.R. 200 [quot 
2 Sutherland St. Construction (2d ed) 
§ 641]; Bellevue State Bank v. Lilya, 
205 P. 893, 85 Idaho 270; Lawrence v. 
Defenbach, 128 P. 81, 83, 23 Idaho 78 
Cquot 2 Sutherland St. Constr. § 641]. 


Tex.—Cox v. Robison, 150 S.W. 1149, 
105 Tex. 426; American Surety Co. of 
New York y. Axtell Co., 36 S.W.(2d) 
715 [answers to certified questions 
ian to (Civ.App.) 38 S.W.(2d) 


Vt.—Sturgis v. Hull, 48 Vt. 302, 309 
[quot Hine v. Pomeroy, 39 Vt. 211]. 


50. U.S.—Shwab v. Doyle, 42 S.Ct. 
391, 258 U.S. 529, 66 L.Ed. 747, 26 
A.L.R. 1454 [rev 269 F. 321]; United 
‘States v. United Shoe Machinery Co., 
264 F. 138 [motion gr 41 S.Ct. 9, ap- 
peal dism 41 8.Ct. 217, 254 U.S. 666, 65 
L.Ed. 465, and aff 42 S.Ct. 585, 259 U.S. 
575, 66 L.Ed. 1071]; Penick & Ford v. 
United States, 12 Cust.App. 218. 


Ala.—Jefferson County Bd. of Reve- 
nue v. Hewitt, 90 So. 781, 206 Ala. 
405 (recognizing rule); First Nat. 
Bank of Abbeville v. Terry Briggs & 
Co., 83 So. 170, 203 Ala. 401; Duy v. 
Alabama Western R. Co., 57 So. 724, 
175 Ala. 162, Ann.Cas.1914C 1119; 
New England Mortg. Security Co. v. 
Ba. of Revenue, 1 So. 30, 81 Ala. 110; 
Ex p. Buckley, 53 Ala. 42. 


Ariz.—Bartlett v. MacDonald, 149 P. 
752, 17 Ariz. 194. 


Ark.—School Dist. No. 41 v. Pope 
County Bd. of Education, 8 S.W.(2d) 
501, 177 Ark. 982; Crowe v. Security 
Mortg. Co., 5 S.W.(2d) 346, 349, 176 
Ark. 1130 [quot Mosaic Templars of 
America v. Bean, 226 S.W. 525, 147 
Ark. 24]; Mutual Relief Ass’n_ v. 
Parker, 287 S.W. 199, 171 Ark. 952; 
Fayetteville Bldg., etc., Ass’n v. Bow- 
lin, 39 S.W. 1046, 1047, 63 Ark. 573 
{quot Cooley Const. Lim. p 455]. 


Cal.—Krause vy. Rarity, 293 P. 62 
[superseding (App.) 285 P. 879]; Berg 
v. Traeger, 292 P. 495; Callet v. Ali- 
oto, 290 P. 438; In re Free’s Estate, 
201 P. 112, 114, 187 Cal. 150 [cit Cyc]; 
Gurnee v. San Francisco Superior 
Court, 58 Cal. 88; Architectural Tile 
Co. v. Superior Court in and for Los 
Angeles Co., (App.) 291 P. 586; Blade 
v. Superior Court of City and County 
of San Francisco, 288 P. 81, 102 Cal. 
App. 375; Holmberg v. City of Oak- 
Jand, 203 P. 167, 55 Cal.App. 270. 


Colo.Curtis v. McCall, 244 P. 70, 
79 Colo. 122; Colorado Springs v. 
Neville, 93 P. 1096, 42 Colo. 219; Ed- 
elstein v. Carlile, 78 P. 680, 33 Colo. 
54; Denver, etc., Ry. Co. v. Wood- 
ward, 4 Colo. 162. 


Conn,—O’Connor v. Hartford Acci- 
dent, etc., Co., 115 A. 484, 487, 97 Conn. 
8 [cit Cyc]; Humphrey v. Gerard, ae 
A. 65, 83 Conn. 346. 


D.C.—De Ferranti v. Lyndmark, “30 
App.D.C. 417; Brown v. Grand Foun- 
tain, U. O. T. R., 28 App.D.C. 200. 


Fla._-In re Seven Barrels of Wine, 
83 So. 627, 632, 79 Fla. 1 [cit Cyc]; 
McCarthy v. Havis, 2 So. 819, 23 Fla. 
508; Ex p. Wells, 21 Fla. 302. 


Idaho.—Cook v. Massey, 22.0 P. 1088, 
38 Idaho 264, 269, 35 A.L.R. 200 [quot 
Cooley Const. Lim. (7th ed) p 529]; 
Peavy v. McCombs, 140 P. 965, 968, 26 
Idaho 143 [cit Cyc]. 


- Yll.—Peo. v. Chicago, etc., Ry. Co., 
175 N.E. 4, 343 Tl. 101; Havill ‘v. 


Havill, 163 N.B. 428, 332 Ill. 11; Miner 
v. Stafford, 157 N.E. 164, 326 Ill. 204 
[rev 239 Ill.App. 346]; Edmiston v. 
Donovan, 133 N.H. 237, 300 Ill. 521; 
Peo. v. Chicago & A. Ry. Co., 124 N.E. 
658, 289 Ill. 282; Beutel v. Foreman, 
123 N.H. 270, 288 Ill. 106 [error dism 
41 S.Ct. 2178, 254 U.S. 667, 65. L.Hd. 
466]; Barrett Mfg. Co. v. City of Chi- 
cago, 102 N.E. 1017, 259 Ill. 578; Peo, 
v. Deutsche Evangelisch Lutherische 
Jehovah Gemeinde, ete., 94 N.E. 162, 
249 Ill. 182; Cleary v. Hoobler, 69 
N.E.-967, 207 Ill. 97; Thompson v. Al- 
exander, 11 Ill. 54; Garrett v. Doe, 
27 1i,..335,. 30. Am.D.. 6633 ~ Jones. vi 
Loaleen Mut. Benefit Ass’n, 255 Ill. 
App. 170° *[aft, 169 NB) 254, 337-1). 
431]; Brauer vy. Laughlin, 211 Tl. 
App. 534, Brennan v. Electrical In- 
stallation Co., 120 1ll.App. 461; Halpin 
v. Prosperity Loan, etc., Assoc., 108 
TllLApp. 316; La Salle v. Blanchard, 
1 DTilApp. 635. 


Ind.—Rogers v. Rogers, 36 N.E. 895,, 


137 Ind. 151; Aurora, ete, Turnpike 
Co. v. Holthouse, 7 Ind. 59. 


Jowa.—Thomas v. Disbrow, 224 
N.W. 386, 208 Iowa 873; Knoulton v. 
Redenbaugh, 40 Iowa 114; Bartruff 
v. Remey, 15 Iowa 257. 


Ky.—Commonwealth v. Paynter’s 
Adm’r, 2 S.W.(2d) 664, 222 Ky. 766; 
Greene vy. Frankfort Distillery Co., 273 
S.W. 28, 209 Ky. 427. 


La.—Oyon’s Succession, 6 Rob. 504; 
41 Am.D. 274; Miller v. Reynolds, 5 
Mart.N.S. 665. ; 


Me.—Nickels v. Nichols, 105 A. 386, 
118 Me. 21; In re Pope, 69 A. 616, 103 
Me. 382; Carr v. Judkins, 67 A. 569, 
102 Me. 506; Torrey v. Corliss, 33 Me. 
333; Hastings v. Lane, 15 Me. 134. 


Mich.—Price v. Oakfield Tp. Bd., 
154 N.W. 657, 188 Mich. 524. 


Minn.—Kerlinger v. Barnes, 14 
Minn. 526. 
Miss.—Bell v. Union, etc., Bank, 


ete., Co., 130 So. 486, 158 Miss. 486 
[correction den 131 So. 257]; Pan- 
American Petroleum Corp. v. Miller, 
122 So. 3938, 154 Miss. 565; State v. 
Union Tank Car Co., 119 So. 310, 151 
Miss. 797; Richards v. City Lumber 
Co., 57 So. 977, 101 Miss. 578; Carson 
v. Carson, 40 Miss. 349. 


Mo.—Jamison vy. Zausch, 126 S.W. 
1023, 227 Mo. 40b, 21 Ann.Cas. 1132; 
Reed v. Swan, 34 S.W. 483, 133 Mo. 
100; State v. Ferguson, 62 Mo. 77; 
State v. Hays, 52 Mo. 578; State v. 
Thompson, 41 Mo. 25; Supreme Coun- 
cil of the Royal Arcanum v. Heitz- 
man, 120 S.W. 628, 140 Mo.App. 105. 


Neb.—Tynon Vv. Bliss, 236 N.W. 184; 
Bliss v. Redding, 236 N.W. 181; War 
Finance Corp. v. Thornton, 226 N.W. 
454, 118 Neb. 797; State v. Federated 
Merchants’ Mut. Ins. Co., 219 N.W. 
847, 117 Neb. 98; Sharpe v. Grand 
Lodge, A. O. U. W. of: Nebraska, 188 
N.W. 100, 103, 189 N.W. 176, 108 Neb. 
193 [cit Cyc]; State v. Kearney, 70 
N.W. 255, 49 Neb. 337. 


N.J.—State v. Newark, 40 N.J.Law 
92: Bonney v. Reed, 31 N.J.Law 133; 
Wittes vy. Repko, 151 A. 850, 107 _N.J. 
Eq. 132 [aff 147 A. 498, 105 N.J.Ea. 
241]. 


N.Y.—Peo. v. Wendel, 111 N.E. 846, 
847, 217 N.Y. 260, Ann.Cas.i916B, 701 
[quot N. Y¥. & O. M. R. Co. v. Van 
Horn, 57 N.Y. 473]; Jacobus vy. Col- 
gate> 111 N.E. 837, 217 N.Y. 235, Ann. 
Cas.1917E 369; Stone v. Broome Coun- 
ty, 59 N.E. 708, 166 N.Y. 91; Peo. v. 
Keller, 51 N.E. 431, 157 N.Y. 90; Walk- 
er v. Walker, 49 N.E. 663, 155 N.Y. 81; 
Amsbry v. Hinds, 48 N.Y. 57; Peo. 
vy. Columbia County, 43 N.Y. 130; 
Deutscher v. Cammerano, 245 N.Y.S. 


138, 230 App.Div. 867; Fawcett v. 
Andrews, 197 N.Y.S. 208, 203 App. Div. 


591; Runk v; Knight, 187 N.Y.S. 747, 
196 App.Div. 99; Levy v. Wallen- 
stein, 185 N.Y.S. 224; Berkovitz v. 


Arib & Houlberg, 183 N.Y.S. 304, 193 
App.Div. 423 [rev on other grounds 
130 N.H. 288, 230 N.Y. 261 and motion 
gr 132°N.E.>873,.2381 N.Y. 624]; In'’re 
Daly, 167 N.Y.S. 229,.180 App.Div. 307 
[mod on other grounds 165 N.Y.S. 792, 
99 Mise. 203]; Paterno Investing Cor- 
poration v. Katz, 184 N.Y.S. 129, 112 
Misc. 242; Peo. v. Scannell, 63 N.¥.S. 
474, 30 Misc. 329; Matter of MacVick- 
er, 47 N.Y.S. 1008, 21 Misc. 386; Mat- 
ter of Thompson, 14 N.Y.St. 486, 6 
Dem. Surr. 215; Jarvis v. Jarvis, 3 
Edw. 462. 


N.C.—Jones v. Shull, 69 S.B. 498, 
153N.C.. 517. 


Ohio.—State v. Staley, 5 OhioCir.ct. 
602, 8 OhioCir.Dec. 294. 


Okl.—Stagg v. Bd. of Trustees for 
Firemen’s Pension Bd. of City of Sa- 
pulpa, 296 P. 417, 147 Okl1..172. 


Or.—-State v. Slusher, 248 P. 358, 119 
Or. 141; Brown vy. City of Silverton, 
190° P2971, 97 Ori 441, 


Pa.—Philadelphia, B. & W. R. Co. 
v. Quaker City Flour Mills Co., 127 A. 
845, 282 Pa. 362; In re Old Forge 
School Dist., 27 Pa.Super. 584; _Mar- 
tin y.. Greenwood, 27 Pa.Super. 245; 
In re Parole Act, 37 Pa.Co. 60% Finns 
vy. Banker, 5 Pa.Co. 311. 


Porto Rico.—Battistini v. Crosas, 1 
Porto Rico Fed. 62. 


S.D.—American Inv. Co. v. Thayer, 
63 N.W. 233, 7. S.D. 72. 


Tex.—Freeman vy, Terrell, 284 S.W. 
946, 115 Tex. 530; American Surety 
Co. of New ‘York v. Alamo _ Tron 
Works, (Civ.App.) 29 S.W.(2d) 4938 
[rev on other grounds (Commn.App. 
36 S.W.(2d) 714]; Slate v. City o 
Ft. Worth, (Civ.App.) 193 S.W. 1143; 
ee v. Story, (Civ.App.) 143 S.W. 


Utah.—Farrel v. Pingree, i6 P. 843, 
5 Utah 443. . 


Va.—Kennedy Coal Corp. v. Buck- 
horn Coal Corp., 124 S.E. 482, 140 Va. 
37; Commonwealth vy. P. Lorillard Co., 
118 S.E. 323, 136 Va. 258; Burton v. 
Seifert, 61 S.E. 933, 108 Va. 338; Swift 
v. Newport News, 52 S.E. 821, 105 Va. 
108, 3 L.R.A.N.S. 404;. Peters v. Audi- 
tor, 33 Gratt. (74 Va.) 368. 


Wash.—State v. Edwards, 295 P. 
1017, 161 Wash, 268; Graves v. Dun- 
lap, 152 P. 532, 87 Wash. 648, L.R.A. 
1916C 338, Ann.Cas.1917B 944. 


W.Va.—Central Trust Co. v. Hall, 
146 S.E. 825, 106 W.Va. 687, © 


Wis.—Chicago, ete., Ry. Co. v. Rail- 
road Commission, 204 N.W. 612, 187 
Wis. 380; State v. Cary, 203 -N.W. 
397, 186 Wis. 613; Finney v. Acker- 
man, 21 Wis. 268. 


Eng.—Thompson v. Lack, 3 C.B. 
540, 54 E.C.L. 540, 136 Reprint 216. 


Alta.—Manufacturer’s Life Ins. Co. 
vy. Hanson, [1924} 2 Dom.L.R. 692. 


Ont.—Re Bloor Street Widening, 
58 Ont.L. 230, [1926] 1 Dom.L.R. 454; 
Dominion Sugar Co. v. Northern Pipe 
Line Co., 16 Ont.W.N. 249. 


Sask.—Dionne v. Massey-Harris 
Co., 3 Sask.L. 18, 13 West.L.R. 557. 


fa] Similar statements.—(1) Un- 
less compelled to do so by language 
so clear and explicit as to admit of 
no other interpretation. Peo. v. Fore- 
man, 129 N.E. 788, 296 Tl. 487. 2) 
Unless so clearly expressed that ne 
other construction can be fairly giv- 
en. Douglas County v. Woodward, 
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eration, distinctly,5! indisputably,5? manifestly,>* | most positively,°* most. explicitly,®®. plainly,®* un- 


84 P. 1028, 73. Kan. 238. (3) Unless 
the language is so clear as to admit 
of no other construction. Jones v. 
Loaleen Mut. Ben. Ass’n, 169 N.H. 
254, 337 Ill. 431 [aff 255 Ill.App. 170]; 
Peo. v. David, 168 N.E. 264, 336 Ill, 
353; O’Brien v. Chicago City Ry. Co., 
137 VN...) 214,305. TNs 244) 27 AER. 
479; Warner v. King, 107 N.H. 837, 
267 Ill. 82; White Sewing Machine 
Co, vs Harris,. 96. N.H. 857, 252) Tl. 
361, Ann.Cas.1912D 536; Peo. v. Low- 
er, 86 N.E. 577, 236. Tl. 608; »Peo. v. 
Gage, 84 N.E. 616, 233 Ill. 447; Bauer 
Grocer Co. v. Zelle, 50 N.E. 238, 172 I11. 
407; Aultman, etc., Mfg. Co. v. Fish, 
120 Tll.App. 314; Seventy-Highth St. 
& Broadway Co. v. Rosenbaum, 182 N. 
YS. 506, 111. Mise... 577... (4) sUntless 
the language is so clear as to preclude 
all question as to the intention of the 
legislature. Lane’s Appeal, 17 A. 926, 
57.~Conn. 182, 14 Am.S.R. 94, 4 L.R.A, 
45; Horn, etc., Mfg. Co. v. ‘Steelman, 
64 A. 409, 215 Pa. 187 >:.. Taylor Vv, 
Mitchell, 57 Pa. 209; Smyth v. Goebel, 
63° Pa.Super. 585; In re Brubaker’s 
Estate, 59 Pa.Suner. 109; Barnesboro 
Borough v. Lampman, 40 Pa.Super, 
614; Barnesboro’ Borough v. Speice, 
40 Pa.Super. 609; Smith v. Illinois 
Central .R.. Co., 36 Pa.Super. 584; 
Franks v. Com’rs, 24 Pa.Dist. 833; 
Merion & Radnor Gas, etc., Co. v. 
Radnor Tp., 20 Pa.Dist. 1116; Eliza- 
bethtown Borough v. Troup, 18 Pa, 
Dist. 15; Com. v. Danville Bessemer 
Co., 12 Pa.Dist.: 503; Barker v. Hinton, 
59 S.E. 614, 62 W.Va. 639, 13 Ann.Cas. 
1150. (5) Unless the statutory words 
are so clear, strong, and imperative 
that no other meaning can be annexed 
to them. U.S. Fidelity, etc., Co. v. 
WS. 28 S.Ct. 537, 209 U.S.-306,.52- 1; 
Ed, 804; U.S. v. American Sugar Re- 
fining Co., 26 S.Ct. 717, 202 U.S. 563, 50 
L.Ed. 1149 [rev 136 Fed. 508, and quot 
U. 8S. ve. Burr, 159 dS. -78]; Chew 
Heong v. U. S., DeSsOb 25 bye Le WES: 
536, 28 L.Ed. 770; Sohn v. Waterson, 
17 Wall. (U.S.) 596, 2d Md ois OU. 
S.; v.. Heth, 3° Cranch.(U:S.) 399, 2 
L.Ed. 479; Lynch y. Turrish, 236 F. 
653, 149 C.C.A. 649 [aff 38 S.Ct. 537, 
247 UisS. 221, 62: Ld. 108715. U.S. iv. 
North German Lloyd SS. Co., 185 F. 
158; Ducey v. Patterson, 86 P. 109, 37 
Colo. 216, 9 L.R.A.N.S.1066; De Fer- 
ranti v. Lyndmark, 30 App.D.C. 417; 
In re Guilford Water Co.’s Service 
Rates, 108 A. 446, 118 Me. 367; Lam- 
bard, Appellant, 34 A. 530, 88 Me. 587; 
Dryden v. Baltimore Trust Co., 146 A. 
752, 157 Md. 559; Virden v. Smith, 210 
P. 129, 46 Nev. 208; State v. State 
Bank & Trust Co., 187 P. 1002, 43 Nev. 
388; Ashley v. Brown, 151 S.E. 725, 
198: N.C. 369; Hicks v. Kerney, 127 
S.H. “205, 189 N.C. 316; Vanderbilt ‘v. 
Atlantic Coast Line R. Co., 125 S:E. 
887, 188 N.C. 568, 52, A.L.R. 287 [error 
dism 46 S.Ct. 204,°270 U.S. 625, 70 
L.Ed. 707]; Estate of Bushnell, 2 Ohio 
N.P.N.S. 673; Franklin v. Sovereign 
Camp, W. O. W., 291 P. 513, 145 Okl. 
15%; Philadelphia, etc.,. R. Co. v; 
Quaker City Flour Mills Co.,.127 A. 
846, 282 Pa. 362; Jennings v. U. S. 
Bobbin and Shuttle Co., 117 A. 647, 44 
R.I. 388. (6) Unless the will of the 
legislature is declared in terms so 
plain and positive as to admit of no 
doubt that such was the intention. 
Peo. vy. Foreman, 129 N.B. 788, 296 Ill. 
487. (7) In order to ascribe to a stat- 
ute retrospective effect, there must be 
found in the law such clear and in- 
dubitable expression of the legislative 
design as precludes any other reason- 
able interpretation of the words used. 
Williams v. Brokaw, 70 A. 665, 74 N.J. 
Ea. 561; Spencer v. Middlesex County 
Bd. of Taxation, 111 A. 640, 95 N.J. 
Law 5; Citizens’ Gas Light Co. vy. Al- 
den, 44 N.J.Law 648. 
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[b]. Duty.—When a law, clearly 
intended to operate retrospectively, is 
passed by competent authority, it be- 
comes the duty of the courts to con- 
strue and apply it according to the in- 
tention of the makers. Fontenot v. 
Young, (luia.) 54 So. 408; Peo. v. Prea- 
dergast, 95 N.EH. 715, 202 N.Y. 188. 


[c] Exigencies of the case must 
be compelling. Bartlett v. MacDon- 
ald, 149 P. 752, 17 Ariz. 194. 


51. Conklin v. United States, 21 F. 
(2d) 141 [rev on other grounds 27 F. 
(2d) 45]; Shallow v. City of Salem, 
136 Mass. 136; Bucher v. Fitchburg 
R. Co., 131 Mass. 156, 41 Am.R.°216. 


52. Jefferson County Bd. of Reve- 
nue v. Hewitt, 90 So. 781, 206 Ada. 405 
(recognizing rule); New England 
Mortg. Security Co. v. Bd. of Reve- 
nue, 1 So. 30, 81 Ala. 110. 


[a] Other statements.—(1) Noth- 
ing short of the most indubitable 
phraseology is to convince us that 
the legislature meant their enactment 
to have any other than a prospective 
operation, Dewart v. Purdy, 29 Pa. 
113. (2) Statute is construed to be 
prospective only in case of doubt 
Thomas vy. Disbrow, 224 N.W. 36, 208 
Iéwa 873. (3) Such rule must yield 
if the retroactive intention is so plain- 
ly expressed or manifest as to leave 
no doubt upon the mind. Milliken v. 
Sloat, 1 Nev. 573. (4) Unless pros- 
pective construction is absolutely pre- 
cluded by the language used. Cassard 
v. Tracy, 27 So. 368, 52 La.Ann. 835, 
49 L.R.A. 272; Waddill v. Masten, 90 
S.E.. 694, 172 N.C. 582. (5) Unless the 
intention is clear beyond all reason- 
able doubt. Ex p. Graham, 47 S.C.L. 
277. (6) Unless the intention to the 
contrary is so clear and positive as 
by no reasonable possibility to admit 
of any other construction. United 
States v. Louisville, ete., R. Co., 212 
IF. 486 [aff 35 S.Ct. 363, 236 U.S. 318, 
59 Tid. 5987320. S2 vi. "Atchison, etc., 
R. Co., 142 F. 176, 186 [quot Sedgwick 
Constr. St. § 166]. (7) Unless the 
language is so clear and imperative 
as not to admit of doubt. Humboldt 
Lumber Manufacturers’ Assoc. v. 
Christopherson, 73 F. 239, 19 C.C.A. 
481, 46 L.R.A. 264; State v. Newark, 
40 N.J.Law 92. (8) Unless the lan- 
guage so plainly expresses a retro- 
Spective intent as to preclude a rea- 
sonable doubt that the lesisiature 
meant it to be prospective. Louis- 
ville & N. R. Co. v. Mottley, 118 S.W. 
982, 133 Ky. 652 [rev on other grounds 
31 S.Ct. 265, 219 U.S. 467, 55 L.Ed. 297, 
34 L.R.A.N.S. 671]. (9) Unless the 
will of the legislature is declared in 
terms so plain and positive as to ad- 
mit of no doubt that such was the in- 
tention. Peo. vy. Deutsche Evangel- 
isch Lutherische Jehovah Gemeinde, 
etc., 94 N.E. 162, 249 Ill. 152. (10) 
Unless the will of the legislature to 
give them a retrospective effect is de- 
clared in terms so plain and positive 
as to admit of no doubt. Eddy vy. 
Morgan, 75 N.H. 174, 216 Ill. 437 [rev 
118 Ill.App. 138]; Bruce v. Schuyler, 
9 Ill. 221, 46:Am.D. 447. (11) When 
there is something on their face put- 
ting it beyond doubt that the legis- 
lature so intended. Schenck v. Peay, 
21 EF.Cas.No. 12,450, Woodw. 175: 
ge v. Durden, -) Exch. 22, 12, Jur; 


53. U.S.—McDougald v. New York 
L. Ins, Co., 146 F. 674,.77 C.C.A..100; 
Lamb v, Powder River Live Stock Co., 


ae F,..434,965 C.C.As 570, 67 LiuRwAc 


Ala.—Smith v. Kolb, 58 Ala, 645. 
Ariz.—Bartlett v. MacDonald, 
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P. 752, 17 Ariz. 194. 


Conn.—Brewster v. McCall, 15 Conn. 
274, 


Tll.— City of Chicago v. Collin, 134 | 
N.E. 751, 302 Ill. 270; Dobbins v. First 
Nat. Bank, 112 Ill. 553; Peo. v. Pea- 
cock, 98 Til. 172; Porter v. Glenn, 77 
Ill.App. 106. 


Miss.—Pan-American Petroleum 
Corp. v. Miller, 122 So. 393, 154.Miss. 
565; Brown v. Wilcox, 22 Miss. 127; 
Hooker vy. Hooker, 18 Miss. 599. 


N.Y.—Peo. ex rel. Central Trust Co. 
of N. Y. v. Prendergast, 95 N.E. 715, 
202 N.Y. 188. 


N.D.—Craig v. Herzman, 9 N.D. 144. 


Tenn.—Bell v. Perkins, Peck 261, 
14 Am.D. 745. 


54. Colo.—Brown v. Challis, 46 P. 
675, 23 Colo. 145. 


Ill.— Halpin v. Prosperity Loan,. 
etc., Assoc., 108 Ill.App. 316. 


Miss.—Bell v. Union, etc., Bank, 
etc., Co., 130 So. 486, 158 Miss. 486 
[motion den 131 So. 257]; State v. 
Union Tank Car Co., 119 So. 310, 151 
Miss. 797; Richards v. City Lumber 
Co., 57 So. 977, 101 Miss. 678; Carson 
v. Carson, 40 Miss. 349. 


N.Y.—Peo. v. Strack, 1 Hun 96, 3 
Thomps.&C. 165. 


Pa.—In re Old Forge School Dist., 
27 Pa.Super. 584. 


55. U.S.—United States v. St. Lou- 
is; ete, Ry. Go:, 46 S:.Cts 182, 270 U.S: 
1,°70 L.Ed. 435 bafi- 59 it: Cl. 322, and 
59 Ct.Cl. 975]; United States v. Rus- 
sell, 22 F.(2d) 249 [rev on another 
ground 49. S.Ct; 1215) 278) Sans tes 
Wd 25575 Warner v. Walsh, 2h Be 
(2d) 952. 


Conn.—Plumb v. Sawyer, 21 Conn. 
351; Thames Mfg. Co. v. Lathrop, 7 
Conn. 550. 


La.—Miller vy. Reynolds, 5 Mart.N. 
S. 665. 


Me.—Lambard, Appellant, 34 A. 530, 
88 Me. 587. . 


Mo.—Bartlett v. Ball, 43 S.W. 783, 
142 Mo. 28. 


N.C.—North Carolina Corp. Com- 
mission v. Southern Ry. Co., 117 S.E. 
563, 185 N.C. 435. 


Pa.—Ihmsen v. Monongahela Nav. 
Co., 32 Pa. 153; Brown v. Peterson, 
2 Woodw. 112. + 


[a] Other statements.—(1) Unless 
the language is too explicit to admit 
of any other construction. Richard- 
son v. Cook, 27 Vt. 599, 88 Am.D. 622; 
Briggs v. Hubbard, 19 Vt. 86. (2) Un- 
less the terms are so explicit as to 
prohibit other interpretation. Gaston 
v. Merriam, 22 N.W. 614, 33 Minn. 271. 


56. U.S.—Brewster v. Gage, 50 S. 
Ct. 115, 280 U.S. 327, 74 L.Ed. 457 [aft 
3G F.(2d) 604, and rev 25 F.(2d) 915]; 
Cox Vv: Hart;) 43 S.Ct. 1154/5260) jUESs 
427, 67 L.Ed. 332 [aff 270 F. 51]. 


Ala.—Globe Indemnity Co. v. Mar- 
tia, 108 So. 761, 214 Ala. 646; Leahart 
Wax PORE ey er 48 So. 371, 158 Ala. 
295. 


Colo.—Brown v. Challis, 46 P. aa 
23 Colo. 145. 
Del.—Smith v. Clemson, 11 Del. 171. 


Ind.—Lang v. Clapp, 2 N.E. 197, 103 
Ind. 17; Wilhite v. Hamrick, 92 Ind. 
594; Hopkins vy. Jones, 22 Ind. 310. 


Mass.—Martin L. Hall Co. v. Com- 
monwealth, 102 N.E. 364, 215 Mass. 


Sh PA? eet a ag eh] 
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ambiguously,®’ unequivocably,®® or 


Miss.—Par-American Petroleum 
eS v. Miller, 122 So. 393, 154 Miss. 


N.Y.—Walker v. Walker, 49 N.E. 
663, 155 N.Y. 81; Peo. v. O’Brien, 18 
692, 111 N.Y. 60, 7 Am.S.R. 684, 
-R.A. 268; Peo. v. Spicer, 1 N.E. 
80, 99 N.Y. 225; Stone v. Flower, 47 
N.Y. 566; Sanford v. Bennett, 24 N.Y. 
24; Dodin v. Dodin, 40 N.Y.S. 748, 17 
Miss. 35 [aff 44 N.Y.S. 800, 16 App. 
oe (aff 57 NE. 1108, 162 N.Y. 


_N.C.—Moore County Bd. of Commis- 
oo v. Blue, 130 S.E. 743, 190 N.C. 
oo. 


Okl.—Anderson vy. Ritterbusch, 98 
Pe LOO2Z 22 Ol! 761; 


Va.—Danville v. Pace, 25 Gratt. (66 
Va.) 1, 18 Am.R. 663. 


Wash.—Teed v. Brotherhood of 
American Yeomen, 190 P. 1005, 111 
Wash. 367; Rogers v. Trumbull, 73 P. 
381, 32 Wash. 211. 


Wis.—State v. Lyons, 197 N.W. 578, 
183 Wis. 107. 


Eng.—Young v. Adams, [1898] App. 
Cas. 469; Lauri v. Renad, [1892] 3 
Ch. 402. 


Alta.—Manufacturer’s Life Ins. Co. 
v. Hanson, [1924] 2 Dom.L.R. 692. 


N.B.—Smith v. Burke, 16 N.B. 130. 


Ont.—Noble v. Esquesing Tp., 47 
Ont.L, 255. 


57. Mo.—Leete v. St. Louis State 
Bank, 21 S.W. 788, 115 Mo. 184. 


N.Y.—Peo. v. Keller, 51 N.E. 431, 

; Amsbry v. Hinds, 48 
N.Y. 57; Peo. v. Scannell, 63 N.Y.S. 
474, 30 Mise. 329. 


W.Va.—Central Trust Co. v. Hall, 
146 S.E. 825, 106 W.Va. 687. 


Eng.—Young v. Adams, [1898] App. 
Cas. 469. 


Alta.—Manufacturer’s L. Ins. 
v. Hanson, [1924] 2 Dom.L.R. 692. 


58. Colo.—British American Assur. 
€o., v. Colorado, ete:, Ry. Co., 125° P. 
508, 52 Colo. 589, 41 L.R.A.N.S. 1202; 
Edelstein v. Carlile, 78 P. 680, 33 Colo. 
54, : 


Co. 


Conn.—Goodsell’s Appeal, 10 A. 557, 
55 Conn. 171; Smith v. Lyon, 44 Conn. 
175; Perkins v. Perkins, 7 Conn. 558, 
18 Am.D. 120. 


Tll.— Peo. v. Chicago, etc., Ry. Co., 
175 N.E. 4, 343 Ill. 101; Barrett Mfg. 
Co. v. City of Chicago, 102 N.E. 1017, 
259 Ill. 578; Peo. v. Deutsche Evan- 
gelisch Lutherische Jehovah Gemein- 
de, etc. 94 N.E. 162, 249 Ill. 132; 
Cleary v. Hoobler, 69 N.E. 967, 207 Il. 
97; Marsh v. Chesnut, 14 Ill. 223; 
Thompson v. Alexander, 11 Ill. 54; 
Brennan v. Electrical Installation Co., 
120 I11.App. 461. 


Kan:—Rice County School Dist. No. 
37 v. Lyons Bad. of Education, 204 P. 
758, 110 Kan. 613. 


La.—Oyon’s Succession, 6 Rob. 504, 
41 Am.D. 274. 


Neb.—State v. Kearney, 70 
255, 49 Neb. 337. 


N.Y.—Peo. v. Columbia County, 43 
N.Y. 130; Sanford v. Bennett, 24 N.Y. 
24, 


Okl.—American Nat. Ins. Co. v. 
Donahue, 153 P. 819, 54 Okl. 294. 


59. Humphrey v. Gerard, 77 A. 65, 
83 Conn. 346: Smith v. Clemson, 11 
Del. 171; Peo. v. O’Brien, 18 N.E. 692, 
111 N.Y. 60, 7 Am.S.R. 684, 2 L.R.A. 
268; Vanderpool v. La Crosse, etc., R. 
Co., 44 Wis. 652; Seamans v. Carter, 


N.W. 
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unmistakably,®® | or shown, by express declaration®® or command,°? 


15 Wis. 548, 82 Am.D. 696. 


60. U.S.—Fullerton-Krueger-Lum- 
ber Co. vy. Northern Pac. Ry. Co., 45 
S.Ct. 143, 266 U.S. 435, 69 L.Ed. 367 
[aff 194 N.W. 9, 156 Minn. 20]; Sohn 
v. Waterson, 17 Wall. 596, 599, 21 L. 
Ed. 737 [quot Harvey v. Tyler, 2 Wall. 
328]; Ford v. Cotter, 33 F.(2d) 875; 
Wright v. Southern R. Co., 80 F. 260; 
Ellis v. Connecticut Mut. L. Ins. Co., 
8 F. 81, 19 Blatchf. 383; Schenck v. 
Peay, 21 F.Cas.No. 12,450, Woodw. 
LUSs) Rich vais. ,ce.Cb. Cl. 191. 


Ala.—Hawkins vy. People’s Finance 
& Thrift Co., 122 So. 650, 651, 219 Ala. 
558 [cit Cye]; Dickson v, Alabama 
Machinery, etc., Co., 89 So. 848, 18 
Ala.App. 164 [cert den 89 So. 922, 206 
Ala. 698]. 


Ark.—Crowe v. Security Mortg. Co., 
5 S.W.(2d) 346, 349, 176 Ark. 1130 
{quot Mosaic Templars of America v. 
Bean, 226 S.W. 525, 147 Ark. 24]; Mu- 
tual Relief Ass’n v. Parker, 287 S.W. 
199, 171 Ark. 952; Texarkana Special 
School Dist. v. Texarkana Paving Im- 
provement Dist. No. 13, Bd. of Im- 
provement, 191 S.W. 918, 127 Ark. 341; 
State v. Kansas City, etc., Co., 174 S. 
W. 248, 251, 117 Ark. 606 [cit Cyc]. 


Cal.—East Bay Municipal Utility 
Dist. v. Garrison, 218 P. 43, 191 Cal. 
680; Peo. v. Hays, 4 Cal. 127; Holm- 
berg v. City of Oakland, 203 P. 167, 
168, 55 Cal.App. 270 [quot Cyc]. 


Conn.—Brewster vy. McCall, 15 


Conn, 274. 


D.C.—Ohio Nat. Bank v. Berlin, 26 
App.D.C. 218. 


Ga.—Bond v. Munro, 28 Ga. 597. 


Hawaii.—Robinson vy. Bailey, 28 
Hawaii 462, 467 [quot Cyc]; Apokaa 
Sugar Co. v. Wilder, 21 Hawaii. 571, 
576 [cit Cyc]. 


Iowa.—Davenport  v. 
ete., R. Co., 37 Iowa 624. 


Ky.—American Oak Leather Co. v. 
Cleveland, C., C. & St. L. R. Co., 288 
S.W. 347, 216 Ky. 611. 


ha. Saunders? av. Carrolli2* ba. 
Ann. 793; Deyraud’s Succession, 9 
Rob. 357; Oyon’s Succession, 6 Rob. 
504, 41 Am.D. 274; State v. Bermudez, 
12 La. 352; Donaldson v. Winter, 1 
La, 137. 


Me.—Bowman v. Geyer, 143 A. 272, 
127 ‘Me; 351,355 [cit Cyc]; Dyer -v. 
Belfast, 88 Me. 140. 


Minn.—Stein v. Hanson, 
821, 99 Minn. 387. 


Neb.—Adair vy. Miller, 190 
865, 109 Neb. 295, 299 [cit Cyc]. 


N.J.—State v. Connell, 43 N.J.Law 
106; State v. Newark, 40 N.J.Law 92. 


N.Y.—Peo. v. Wendel, 111 N.H. 846, 
847, 217 N.Y. 260, Ann.Cas.1916B 701 
[quot N. Y. & O. M. R. Co. v. Van 
Horn, 57 N.Y. 473]; Metcalfe v. Un- 
ion Trust Co., 73 N.E. 498, 181 N.Y. 
39; Quinlan v. Welch, 36 N.E. 12, 141 
N.Y. 165; Matter of Miller, 18 _N.E. 
139, 110 N.Y. 216; Matter of the Hver- 
greens, 47 N.Y. 216; United Traction 
Co. v. Public Service Commission, 219 
N.Y.S. 421, 219 App.Div. 95; Atkin- 
son v. Atkinson, 203 N.Y.S. 49, 207 
App-.Div. 660 [aff 203 N.¥.S. 372, 121 
Misc. 659]; Carpenter v. Shimer, 24 
Hun 464; Peo. v. Strack, 1 Hun 96, 
3 Thomps.&C. 165; Peo. v. Ulster Co., 
63 Barb. 83 [rev on another ground 
65 N.Y. 300]; Armitage v. Auburn Ba. 
of Education, 203 N.Y.S. 325, 122 Misc. 
586 [aff 205 N.Y.S. 910, 210 App.Div. 
812 and aff 148 N.E. 699, 240 N.Y. 
548]; Peo. vy. Warden of New York 


Davenport, 


109 N.W. 


N.W. 


. 


County Penitentiary, Wards Island, 
178 N.Y.S. 595, 109 Misc. 248; Matter 
of Hendricks, 3 N.Y.S. 281, 1 Conn. 
Surr.. 301, #8 IN«Y.St.. 989. 


N.C.—Ashley vy. Brown, 151 S.E. 
(25,198 N.C. 369. 
Ohio.—Bushnell’s Est., 2 OhioN.P. 


N.S. 673. 


Okl.—Good v. Kéel, 116 P. 777, 29 
Okl. 325 [cit Cyc]. 


Philippine-—Matter of Riosa, 39 
Philippine 23; Montilla v. Augusti- 
nian Corp., 24 Philippine 220. 

S.C.—Citizens’ Bank vy. Heyward, 
133 S.E. 709, 135 S.C. 190° (per- Feath- 
erstone, J.); Parris v. Carolina Mut. 
Fire Ins. Co., 74 S.E. 1010,91 S.C. 344; 
Carolina Glass Co. v. State, 69 S.E. 
391, 87 S.C. 270 [aff 36 S.Ct. 293, 240 
U.S. 305, 60 L.Ed. 658]; Mut. Aid, etc., 
Co. v. Logan, 83.S.E. 372, 375, 55 S.C. 
295 [quot Curtis v. Renneker, 13 S.E. 
664, 34 S.C. 468]. 


Tenn.—Wade y. Madding, 28 S.W. 
(2d) 642, 161 Tenn. 38; Heiskell v. 
Lowe, 153 S.W. 284, 288, 126 Tenn. 
475- [cit Cye]. 


Va.—Brown’s Committee v. West- 
ern State HoSpital, 66 S.E. 48, 110 Va. 
321; Swift v. Newport News, 52 S.E. 
821, 105 Va. 108, 3 L.R.A.N.S. 404. 


Wash.—Heilig v. Puyallup, 34 P. 
164, 7 Wash. 29. 


W.Va.—State v. Harman, 50 S.E. 
828, 831, 57 W.Va. 447, 454 [quot Cyc]. 


Eng.—Marsh v. Higgins, 9 C.B. 551, 
67 E.C.L. 551, 137 Reprint 1007. 


Alta.—Hardy vy. City of Edmonton, 
ate, 1 Dom.L.R. 256, 258 [Fquot 
ye]. 


Ont.—Dominion Sugar Co. v. North- 
ern Pipe Line Co., 16 Ont.W.N. 249. 


[a] Other statement.—‘‘Uniess re- 
quired by express: legislative man- 
date.” Vanderbilt v. All Persons 
Claiming Any Interest in or Lien up- 
on the Real Property Herein Desecrib- 
ed or Any Part Thereof, 126 P. 158, 
163 Cal. 507. 


[b] Civil law rule is the same. 
Ex p.'Lerey, 17. Porto “Rico 1008; 
Rijos v. Pena, 13 Porto Rico 385. 


61. U.S.—Northwestern Mut. Life 
Ins. Co.. v. Seaman, 80 F. 357, 359 
[quot Murray v. Gibson, 15 How. (U. 
SPee424] : 


Conn.-—Humphrey v. Gerard, 77 A. 
65, 83 Conn. 346; Smith vy. Lyon, 44 
Conn. 175. 


ill.-—Halpin v. Prosperity Loan, 
etc., Assoc., 108 Ill.App. 316. 


Ky.—Shanks vy. Winchester Bd. of 
Education, 298 S.W. 1111, 221 Ky. 
470; Kennedy v. Kennedy, 248 S.W. 


182, 197 Ky. 784. 


N.J.—Richardson y. Scignlinsky, 
154 A. 541, 9 N.J.Misc. 370. 


Pa.—In re Old Forge School Dist., 
27 Pa.Super. 584. 


{a] Other statements.—(1) “Clear 
and positive command.” Anderson vy, 
Baker, 175 Ill.App. 254; O’Donnell v. 
Healy, 134 Ill.App. 187, 198 [quot 
Endlich Interpretation of Statutes § 
2711; Dugger v. Mechanics’, etc., Ins. 
Co., 32 S.W. 5, 95 Tenn. 245,.28 L.R.A. 
796. (2) Only when the language of 
the statute imperatively requires the 
conclusion that it was the legislative 
intent that it should so appeal. State 
v. Vandalia R. Co., 108 N.E. 97, 183 
Ind. 49; Com. v. Friebertshauser, 28 
Pa.Dist. 74. (3) Only when the lan- 
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or by a very clear,*? fair,*? necessary,** unavoid- | able,°° or unequivocable implication. 


guage of the statute imperatively re- 
quires tae conclusion that it was the 
legislative intent that it should so 
operate. Jackson v. Pittsburgh, Ft. 
W.& C. Ry. Co., 139 N.E. 320, 193 Ind. 
ie (4) Statutes cannot be held to 
have a retroactive or ex post facto 
effect unless their language compels, 
Orman vy. Van Arsdell, 78 P. 48, 12 
N.M. 344, 67 L.R.A, 488; Tex. & N. O. 
re COs v: Wells-Fargo. Express Co., 
110 S.W. 88, 101 Tex. 564. (5) Unless 
the mandate of the legislature is im- 
perative. Bank.of Norman Park v. 
Colquitt County, 150 S.E. 841, 169 Ga. 
534; Hemsley v. McKim, 87-A. 506, 
119 Md, 431; Taylor v Mitchell, 57 
Pa. 2095 Jones v. Cowden, 36 U.C. 
Q.B. (Ont.) 495 Taff 34 U.C.Q.B. 345]. 
4c). Unless sucn latter (retrospec- 
tive) effect is made compulsory by 
the language of the act itself. O’Dea 
v. Cook, 169 P. 366, 176 Cal. 659. (7) 
Unless there is something in the act 
which obligates the court so to hols. 
In re Norman, [1893] 2 Q.B. 369, 63 
L.J.Q.B. 34. (8) Unless the rigor of 
the language used compels the con- 
clusion that such was the legislative 
intent. New England Mortg. Securi- 
ty Co. v. Bd. of Revenue, 1 So. 30, 81 
Ala. 110; Tecumseh Coal & Mining 
Co. v. Buck, 135 N.E. 481, 192 Ind. 
122; Webster v. Auditor General, 80 
N.W. 705, 121 Mich. 668. (9) Where 
the language employed requires that 
construction. Wood v. Papendick, 
109 N.E. 266, 268 Ill. 383. 


62. U.S.—Conklin v. United States, 
21 F.(2d) 141 [rev on other grounds 
27 F.(2d) 45]. 


Ala.—Dickson y. Alabama Machin- 
ery, etc., Co., 89 So. 843, 18 Ala.App. 
aoe) {eert den 89 So. 922, 206 Ala. 


Cal.—East Bay Municipal Utility 
Dist. v. Garrison, 218 P. 43, 191 Cal. 
680. 


’ 
Iowa.—Davenport  v. 
etc., R. Co., 37 Iowa 624. 


Mass.—-Shallow v. City of Salem, 
136 Mass. 136; Bucher v. Fitchburg 
R. Co., 181 Mass. 156, 41 Am.R. 216. 


N.Y.—Metcalfe v. Union Trust Co., 
73 N.E. 498, 181 N.Y. 39; Carpenter v. 
Shimer, 24 Hun 464; Peo. v. Strack, 
1 Hun 96, 3 Thomps. &C. 165. 


N.C.—-North Carolina Corp. Com- 
mission v. Southern Ry. Co., 117 §.E. 
563, 185 N.C. 435. 


Wash.—Heilig v. 
164, 7 Wash. 29. 


63. Bartlett v. Ligon, 109 A. 473, 
135 Md. 620; Blakely v. Commercial 
Union Assur. Co., (Tex.Civ.App.) 160 
S.W. 448. 


64. U.S.—United States v. St. Lou- 
is, ete., Ry. Co., 46 S.Ct. 182, 270 U.S. 
1, 76 L.Ed. 435 [aff 59 Ct.Cl. ve ae 
Fullerton-Krueger -Lumber Co 
Northern Pac. Ry. Co., 45 S.Ct. 143, 
266 U.S. 435, 69 1 Ra. 367 [aff 194 N. 
W. 9, 156 Minn. 20]; Sohn v. Water- 
son, 17 Wall. 596, 599, 21 L.Ed. 737 


Davenport, 


Puyallup, 34 P. 


{quot Harvey v. Tyler, 2 Wall. 328]; 
Ford v. Cotter, 33 F.(2d) 875; Warner 
v. Walsh, 27 F.(2d) 952; United 


States v. Russell, 22 F.(2d) 249 [rev 
on another ground 49° S.Ct 1215278 
US -b8y 57 3 nd.) (255% Conklin Vv. 
United States, 21 (2d) 141 [rev on 
other grounds 27 F.(2d) 45]; North- 
western Mut. Life Ins. Co. v. Seaman, 
80 F. 357, 359 [quot Murray v. Gibson, 
15 “How. (U.S.) 421]; Ellis v.’ Con- 


STATUTES 


necticut Mut. Ti Ins: Coy. 8s 815219 
Blatchf. 383; Rich v. U. S., 33 Ct.Cl. 
V9: 


Ala.-—Hawkins y. People’s Finance 
& Thrift Co., 122 So. 650, 651, 219 Ala. 
558 [cit Cyc]. 

Ark.—Texarkana Special School 
Dist. v. Texarkana Paving Improve- 
ment Dist. No. 13 Bd. of Improve- 
ment, 191 S.W. 918, 127 Ark. 341; 
State v. Kansas City, ete., Co., 174 S. 
W. 248, 251, 117 Ark. 606 Tcit Cyc]. 


Cal.—Holmberg.y. City of Oakland, 
203 P. 167, 168, 55 Cal.App. 270 [quot 
ae 

C.—Ohio Nat. Bank v. Berlin; 26 
Res D.C... 218: 


Ga.—Bond v. Munro, 28 Ga. 597. 


Hawaii.—Robinson vy. Bailey, 28 
Hawaii 462, 467 [quot Cyc]. 
Ill.—Anderson vy. Baker, 175 MIIl. 


App. 254: O’Donnell vy. Healy, 134 Tl. 
App. 187, 193 [quot Endlich Interpre- 
tation of Statutes § 271]; Halpin v. 
Prosperity Loan, etc., Assoc., 108 Ill. 
App. 316 


Towa.—Thomas v. Disbrow, 224 N. 
W. 36, 208 Iowa 878. 


Ky.—Shanks v. Winchester Bd. of 
Education, 298 S.W. 1111, 221 Ky. 
470; American Oak Leather Co. v. 
Cleveland, C., C. & St. L. R. Co., 288 8. 
W.. 347, 216 Ky. 611; Greene. v. 
Frankfort Distillery Co., 273 8.W. 28, 


209 Ky. 427. 

Me.—Bowrman v. Geyer, 143 A. 272, 
127 Me. 351,.°355 [cit Gycl:. In re 
Pope, 69 A. 616, 103 Me. 382: Lam- 


bard, Appellant, 34 A. 530, 88 Me. 581: 
Dyer vy. Belfast, 33 A. 790, 8&8 Me. 140. 


Mass.—Smith v. Freedman, 167 N. 
EK. 335, 268 Mass. 38. 


Minn.-—Stein y. Hanson,.109 N.W. 
821, 99 Minn. 387, Kerlinger v. 
Barnes, 14 Minn. 526. 


Neb.—Adair v. Miller, 190 N.W. 865, 
109 Neb. 295, 299. [cit Cyc]. 


N.J.—State v. Connell, 43 N.J.Law 
106; State v. Newark, 40 N.J.Law 92; 
Bonney v. Reed, 81 N.J.Law 133; 
Richardson vy. Scignlinsky, 154 A. 541, 
9 N.J.Mise. 370. 


N.Y.—-United Traction Co. v. Public 
Service Commission, 219 N.Y.S. 421, 
219 App.Div. 95; Pee. v. Ulster. Co., 
63 Barb. 83 [rev on another ground 
65 N.Y. 300]; Peo. v. Warden of New 
York County Penitentiary, Wards 
Island, 178 N.Y.S. 595, 109 Misc. 248. 


N.C.—Ashley v. Brown, 151 S.R. 
725, 198 N.C. 369; North Carolina 
Corp. Commission yv. Southern Ry. 


Co., 117 S.B. 568, 185 N.C. 435; Wil- 
kinson v. Wright, 1 N.C. 422. 
2 OhioN.P. 


Ohio.—Bushnell’s Est., 
N.S. 673. 


Okl.— Good v. Keel, 116 P. 777, 29 
Ok1. 325 [eit Cye]. 


‘Philadelphia, B. & W. R. Co. 
Vv. Onatear City Flour Mills Co., 127 
A. 845, 282 Pa. 362; In re Old Forge 
School DiStis 2 seas ‘Super. 584. 


Philippine—Matter of Riosa, 39 
Philippine 23; Montilla v. Augustini- 
an Corporation, 24 Philippine 220. 


S.C.--—Citizens’ Bank v. Heyward, 
133 S.E. 709, 185 S.C. 190 (per Feath- 
erstone, J.); Parris v. Carolina Mut. 


U 


In every 


Fire Ins. Co., 74.8.H. 1010, 91 S:C. 
344; Carolina Glass Co. v. State, 69 
S.E. 391, 87 S.C. 270 [aff 36 S.Ct. 293,. 
240 U.S. 305, 60 L.Hd. 658]; Mut. Aid, 
etc.,..Co, v. Logan, 33 S.B. 31254 8 LBs 
55 S.C. 295 [quot. Curtis v. Renneker, 
13 S.E. 664, 34 S.C. 468]. j 


Tenn.—Wade v. Madding, 28 S.W- 
(2a) 642, 161 Tenn. 38; Heiskell v. 
Lowe, 1538 S.W. 284, 288,-126 Tenn. 
475 [cit Cyc]; Dugger v. Mechanics’, 
ete., Ins. Co., 32 S:-W. 5, 95 Tenn. 245, 
28 L.R.A. 796. 


W.Va.—Central Trust Co. y.: Hall, 
146 S.H. 825, 106 W.Va. 687. 


Alta.—Hardy v. City of Edmonton, 


[1925] 1 Dom.L.R. 256, 258 [quot 
Cyc]. 
{a] Similar statements.—(1) Un- 


less no other construction will make 
the act effective. United States v. 
United Shoe Machinery Co., 264 F. 
138 [motion gr 41 S.Ct. 9, appeal dism 
41 S.Ct. 217, 254 U.S. 666, 65 L.Ed. 
465, and aff 42-S.Ct. 585, 259 U.S. 575, 
66 L.Ed. 1071jJ. (2) Unless past 
transactions are necessarity included 
by the language. Conn v. Smith, 28 
Ont. 629. (3) Unless retrospective 
construction is absolutely necessary 
to give meaning to the language used. 


Brown v. Hughes, 94 N.W. 438, 89 
Minn. 150; Battistini v. Crosas, 1 


Porto Rico Fed. 62. (4) Unless such 
implication is plainly necessary. The 
San Juan, 250 F. 938, 162 C.G@.A. 265 
[aff 241 F. 288, and cert den 38 S.Ct. 
582, 247 U.S. 520, 62 L.Hd. 1246]. (5) 
Unless the construction is essential 
to give it effect. Gaston v. Merriam, 
22 N.W. 614, 33 Minn. 271. (6) Un- 
less the language makes such con- 
struction indispensable. Reynolds v. 
McArthur, 2 Pet.’ (U.S.) 417, 7 L.Ed. 
470; U.S. v. Jackson, 143 F. 783, 75 
C.c.A. 41 [rev 149 F. #266]; Ex p. Le- 
roy, 17 Porto Rico 1008. 


65. U.S.—Northwestern Mut. Life 
Ins. Co. v. Seaman, 80 F. 357, 359 
[quot Murray vy. Gibson, 15 How. (U. 
S.) 421]; Schenck y. Peay, 21 F.Cas. 
No. 12,450, Woolw. 175. 


Cal.—Vanderbilt v. <All Persons 
Claiming Any Interest in or Lien up- 
on the Real Property Herein De- 
scribed or Any Part Thereof, 126 P. 
158, 163 Cal. 507. 


Conn,.—Humphrey v. Gerard, 77 A. 
65, 838 Conn. 346; Smith v. Lyon, 44 


Conn. 175; Brewster v. McCall, 15 
Conn, 274. 
Ill.—Anderson v. Baker, 175 IH. 


App. 254; O’Donnell v. Healy, 134 Il, 
App. 187, 193 [quot Endlich Interpre- 
tation of Statutes § 271]; Halpin v. 
Prosperity Loan, ete., Assoc., 108 Il. 
App. 316. 


Ky.-—Shanks v. Winchester Bd. of 


Education, 298 S.W. 1111, 221 Ky. 
470; Kennedy v. Kennedy, 248 S.W. 
182, 197 Ky. 784. 

Minn.—Kerlinger y. Barnes, i4 
Minn. 526. 

N.J.—Richardson vy. Scignlinsky, 
154 A. 541, 9 N.J.Misc. 370. 


Pa.—In re Old 
27 Pa.Super. 584. 


Tenn.—Dugeger 
Ins. Co., 32 S.W. 
L.R.A. 796. 


66. Anderson v. Baker, 175 Ill.App. 


Forge School Dist., 


v. Mechanics’, etce., 
5, 95 Tenn. 245, 28 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 692-694] 


case of doubt, the doubt must be solved against 
the Telroupestive effect®? and in favor of prospec- 
Where a statute is ex- 
pressly or by clear implication made retroactive to 
_a certain extent or for a certain purpose, the courts 
will not by construction give to it a retroactive op- 


tive construction only.®® 


STATUTES 


pose.°® 


eration to any greater extent or for any other pur- 


254; O’Donnell v. Healy, 134 Ill.App. 
187, 193 Equot Endlich Interpretation 
of Statutes § 271]; Halpin v. Pros- 
perity. Loan, ete., Assoc., 108 Tll.App. 
316; In re Old Forge School Dist., 27 
Pa.Super. 584; Dugger v. Mechanics’ 
etec., Ins. Co., 32 S.W. 5, 95 Tenn. 245, 
28 L.R.A. 796. 


67. U.S.—Conklin v. U. S., 
(2d) 141 [rev 27 F.(2d) 45]. 


Cal.—Holmberg v. City of Oakland, 
a a 167, 168, 55 Cal.App. 270 [quot 
ye 


Colo.—Ducey y. Patterson, 86 P. 
POO Lie oe COLO. 216, 9 ta.R-AN.S. 


21 ¥F. 


1066 [quot Jones v. Stockgrowers’ 
See Bank, 67 P. 177, 17 Colo.App. 


Hawaii.—Robinson y. Bailey, 28 


Hawaii 462, 467 [quot Cyc]. 


Tll.—Marsh v. Chesnut, 14 Ill. 2238; 
Thompson vy, Alexander, 11 Ill. 54. 


Mo.—-MeManus vy. Park, 229 S.W. 
211, 287 Mo. 109: State ex rel. Harvey 
v. Wright, 158 S.W. 823, 251 Mo. 325, 
344, Ann.Cas.1915A 588 [quot Cyc]. 


Mont.—Sullivan y. City of Butte, 
211 P. 301, 65 Mont. 495. 


Nev.—State v. State Bank & Trust 
Co., 187 P. 1002, 1003, 43 Nev. 388 [cit 
Cyc]. 

N.C.—Hicks v. Kerney, 127 S.E. 205, 
189 N.C. 316. 

_  OkKl1.—Good v. 
Okl. 325. 

Philippine.—Montil’a v. Augusti- 

nian Corporation, 24 Philippine 220. 


Tenn.—Heiskell v. Lowe, 153 S.W. 
284, 288, 126 Tenn. 475 [cit Cyc]. 


Wis.—-State v. Cary, eae N.W. 397, 
186 Wis. 613. 


Alta.—Hardy v. City of Edmonton, 


KealeiiGi bP. iT t,weu: 


[1925] 1 Dom.L.R. 256, 258 [quot 
Cyc: 
68. Cal.—In re Richmond, 99 P. 


554, 9 Cal.App. 402. 


Ill.-—Barrett Mfg. Co. v. City of 
Chicago, 102 N.E. 1017, 259 Ill. 578; 
Cleary v. Hoobler, 69 N.E. 967, 207 Ill. 
97; Porter v. Glenn, 87 Ill.App. 106, 
110 [quot Means y. Harrison, 114 Il. 
248]. 


Md.—Vandiver y. Fid. Savings 
Bank of Frostburg, 87 A. 1086, 1088, 
120 Md. 619 [quot Sutherland St. 
Constr. § 463]; Grinder v. Nelson, 9 
Gill 299, 52 Am.D. 694. 


N.J.—Berdan vy. Van Riper, 16 N.J. 
Law 7. 4 

Tex.—City of Fort Worth vy. Mor- 
row, (Civ.App.) 284 S.W. 275. 


62. Gumpper v. Waterbury Trac- 
tion Co., 36 A. 806, 68 Conn. 424; Reid 
v. Reid, 31 Ch.D. 402, 55 L.J.Ch. 294. 


70. See supra § 692. 
71. See statutory provisions. 


[a] In Idaho Rev. Codes § 3 (Gen. 
St. § 9443), providing that no part of 
the codes Shall be retroactive, unless 
expressly so declared (1) does not re- 


quire that a statute use the express 
words “This statute is to be deemed 
retroactive (Peavy v. McCombs, 140 
2. 965, 26 Idaho 148), (2) but it is 
sufficient if the enacting words clear- 
ly indicate an intention to make the 
law retroactive (Dodge v. Nevada 
Nat. Bank, 109 F. 726, 48 C.C.A. 626; 
Nampa & Meridian Irr, Dist. v. Bar- 
ker, 223 PB. 529, 38 Idaho 529; Peavy 
v. McCombs, supra).. 


{b]. In Montana (1) the provision 
of Rev. Codes (1921) § 8, that no law 
contained in any of the codes or oth- 
er statutes of Montana is retroactive 
unless expressly so declared, is mere- 
ly a rule of construction. . Butte, etc., 
Co. v. McIntyre, 229 P. 730, 71 Mont. 
254, (2) Rev. Codes (1907) § 8, pro- 
viding that no action or proceeding 
commenced before this code takes ef- 
fect and no right accrued is affectea 
by its provisions, ete., and § 17, pro- 
viding for the repeal or abrogation of 
eertain laws, and specifying that 
“this repeal or abrogation does not 
revive any former law ‘heretofore re- 
pealed, nor does it affect any right 
ilready existing or accrued, or any 
action or proceeding already taken, 
except as in this Code provided,” etc., 
do not constitute a saving clause ap- 
plicable to statutes generally (Con- 
tinental Oil Co. vy. Montana Concrete 
Co., 297 P. 1116,° 63 Mont..°223),.:(3) 
but merely constitute emergency 
measures intended to prevent the 
abatement of pending proceedings and 
the loss of existing rights consequent 
upon the adoption of the codes (Con- 
tinental Oil Co. v. Montana Concrete 
Co., supra). 


72. Presumption as to revenue 
laws see Internal Revenue § 36. 


| 

73. U.S.—-Rose v. Grant, 39 F.(2d) 
338 [aff 24 F.(2d) 115, 32 F.(2d) 812, 
and cert disrm 51 S.Ct. 342]; Alaska 
Consol. Canneries v. Territory of 
Alaska, 16 F.(2d) 256; Hoyt Metal Co. 
y. Atwood, 289 F. 453; United States 
vy. St. Paul, etc., R. Co., 225 F. 27, 139 
C.C.A. 301 [rev on other grounds 38 
S.Ct. 525. 247 U.S. 310, 62 L.Ed. 113 a 
United States v. Louisville & N. R. 
Co., 212 F. 486 [aff 35 S.Ct. 363, 236 
7S. 318, 59 L.Ed. 598]; U.S. v. At- 
chison, etc., R. Co., 142 F. 176; Lamb 
v. Powder River Live Stock Co., 132 
F. 434, 65 C.C.A. 570, 67 L.R.A. 558; 
In re Scott, 126 F. 981. 


Ark.—Davis v. Moore, 197 S.W. 295, 
130 Ark. 128; Texarkana Special 
School Dist. v. Texarkana Paving Im- 
provement Dist. No. 13 Bd. of Im- 
provement, 191 S.W. 918, 127 Ark. 341; 
Black v. Speeial School Dist. No. 3, 
173 S.W. 846, 1104, 116 Ark. 472. 


Cal.—In re Richmond, 99 P. 554, 9 
Cal.App. 402. 


Conn.—O’Connor y. Hartford Acci- 
dent, ete., Co., 115 A. 484, 97 Conn. 
Ss Humphrey V. Gerard, 17 A. 65, 838 
Conn. 346; Plumb v. Sawyer, 21 Conn. 
351. 


Ill. Peo. v. 
336 Ill. 353 


Ind.—Rogers v. Rogers, 36 N.E. 895, 


David, 168 N.E. 264, 


[§ 693] (2) Statutes Declaratory of Rule. 
number of jurisdictions the general rule’ exists by 
reason of express statutory enactments.” 

[§ 694] (3) Presumpiion.?? 
sumed to be prospective only in their operation,?* 


[59 C.J.] 1169 


In a 


Statutes are pre- 


137 Ind, 151. 


Me.—Bowman v. Geyer, 143 A. 272, 
127 Me. 351; Nickels v. Nichols, 105 
A. 386, 118 Me, 21. 


Mass.—Haverhill v. Marlborough, 
72 N.E. 943, 187 Mass, 150. 


Mich.—Smith vy. Humphrey, 
Mich. 398. 


Nev.—Virden v. Smith, 210 P. 129, 
130, 46 Nev. 208; State v. State Bank 
& Trust Co., 187. P. 1002, 43 Nev. 388 
{quot U. S. v. Heth, 3 Granch 399, 2 
L.Ed. 479]. 


N.H.—Murphy v. Boston & M. R. R., 
94° As 967, TUAN.H. 578. 


N.M.—Gallegos v. Atchison, T. & S. 
F. Ry. Co., 214 P. 579, 28 N.M. 472. 


N.Y¥.—New York, etc., R. Co. v. Van 
Horn, 57 N.Y. 473. 


20 


N.C —Hicks v. ee 127. S.E. 
205, 189 N.C. 316 
N.D.—Warren v. Olson, 180 N.W. 


529, 46 N.D. 203. 

Okl.—Franklin vy. Sovereign Camp, 
W. O. W., 291 P. 5138, 145 Okl. 159. 

eam elie aa Est., 38 Pa.Co. 
379. 

R.I.—Jennings v. U. S. Bobbin & 
Shuttle Co., 117 A. 647, 44 R.I. 388. 


S.D.—American Inv. Co. y. Thayer, 
63 N.W. 233, 7.S.D. 72 


Tex.—City of Ft. Worth v. 
row, (Civ.App.) 284 S.W. 275. 


Va.—Thornhill Wagon Co. v. Com- 
monwealth, 131 S.E. 445, 144 Va. 194. 


Wis.—Lanz-Owen & Co. vy. Garage 
Equipment Co., 139 N.W. 395, 151 Wis. 
5 


Mor- 


Ont.—Smith v. Upper Canada Col- 


lege, 47 Ont.L. 87; In re Roden, 25 
Ont.App. 12; Re Barron, [1924] 2 
Dom.L.R. 1202. 

{a] Similar statements.—(1) <A 


law is generally presumed to apply 
only to cases arising subsequent to 
its enactment. In re Daly’s Hstate, 
165 N.Y.S. 792, 99 Misc. 203 [mod on 
other grounds 167 N.Y.S. 229]. (2) 
It will be presumed that when the 
statute was passed the legislature in- 
tended thereby to furnish a rule for 
future action. Fairclough v. South- 
ern Pac. Co., 157 N.Y.S. 862, 171 App. 
Div. 496 [rev 155 N.Y.S. 899, and aff 
114- N. EY ¥1066,°5 299 INGYs 6b Ge) 
Presumption is conclusive that the 
law was intended to operate only in 
the future and upon future transac- 
tions. Greene v. Frankfort Distillery 
Co., 273. Sew. 28, 209 Ky. .427. sto 
same effect Peo. v. Wendel, 111 N.E. 
846, $47, 217 N.Y. 260, Ann.Cas.1916B 
701 [quot N. Y. & O. M. R. Co. v. Van 
Horn, 57 N.Y. 473]. (4) Statutes are 
presumptively applicable in futuro 
only. Sweeney v. State, 233 N.Y.S. 
503, 225 App.Div. 606 [rev on anoth- 
er ground 167 N.E. 519, 251 N.Y. 417]. 
(5) When not otherwise indicated, 
the fair and reasonable assumption 
is that the intention of the lawmak- 
er was that the statute should be 
hes Bartlett v. MacDonald, 
149 P. 752, 17 Ariz. 194. 


: . . = 
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1770. (59. Cyd] STATUTES 
the courts,** and remedial statutes may be of retro- 
spective nature,®? provided they do not impair con- 
tracts,** or disturb vested rights,*® and do not cre. 
ate new obligations.°® So, in accordance with the. 
general rule’! that remedial statutes should be lib-- 
erally construed so as to suppress the mischief and! — 


rather than retrospective™* or retroactive,7> unless 
the contrary clearly appears,’® or is very clearly,’* 
plainly,*® and unequivocably’® expressed, or nec- 
essarily®® implied.* 


[§ 695] (4) Remedial Statutes.°? The general 


rule that. statutes are to be construed as prospective 
only, unless the language employed conclusively neg- 
atives that construction,®* applies to remedial stat- 
However, as to such statutes the rule is not 


utes.°4 


so insistent,®® as remedial statutes are favored by 


74. U.S.—U. S. v. American Sugar 
Refining Co, 26° S.Ct. 717, 202. U's. 
568, 50 L.Ed. 1149 [rev 136 F. 508]. 


Ark.—Black v. Special School Dist. 
No. 2, 173 S.W. 846, 116 Ark. 472. 


Ill.—In re Tuller, 79 Ill. 99, 22 Am. 
R. 164. 


Se ae v. Brown, 3 Mart.N.S. 


Me.—Bowman y. Geyer, 143 A. 272, 
127 Me. 351. 


N.H.—Rich v. 
304. 


Eng.—The Ironsides, Lush. 458, 167 
Reprint 205. 


Ont.—Smith vy. Upper Canada Col- 
lege, 47 Ont.L. 37; In\re Roden, 25 
Ont.App. 12. 


[a] Other statements.—(1) Courts 
will not limit legislative acts to past 
acts or past transactions. _ United 
States v. St. Paul, M. & M. Ry. Co., 
Zen legae.c. A. 0. Prev On an= 
other ground 38 S.Ct. 525, 247 U.S. 
310, 62) L.Ed. 1130). (2) It_is pre- 
sumed that the legislature does not 
intend to make a new rule for past 
transactions. Grinder v. Nelson, 9 
Gill. (Md.) 299, 52 Am.D. 694; Haver- 
hill v. Marlborough, 72 N.E. 943, 187 
Mass. 150; Sullivan v. City of Butte, 
211 P. 301, 65 Mont. 495. (38) It will 
be presumed that no stdtute is in- 
tended to have a retrospective effect. 
Krause v. Rarity, (Cal.) ‘293 Bz. 62 
[superseding (App.) 285 P. 879]; Bar- 
rett Mfg. Co. vy. City of Chicago, 102 
N.E. 1017, 259 Tll. 578; Wanderbilt v. 
Atlantic Coast Line R. Co., 125 S.E. 
387, 391, 188 N.C. 568, 52 A.L.R. 287 
[error dism 46 S.Ct. 204, 270 U.S. 625, 
70 L.Ed. 707, and quot U. S. Fidel- 
itive \eLC.,.CO..ve ULIS., 28 S.Ct. 5375. 209 
U.S. #06, 52 L.Ed, 804]. 


[b] Basis.—The presumption 
against the retrospective construction 
of statutes is founded on the princi- 
ple that they should not he given such 
a construction as will make them un- 
constitutional or unjust. WHasterling 
Lumber Co. v. Pierce, 64 So. 461, 465, 
106 Miss. 672 [appeal dism 35 S.Ct. 
133, 235 U.S. 380, 59 L.Ed. 279, and 
quot Cye]; Falls v. Key, (Tex.Civ. 
App.) 278 S.W. 893, 896 [cit Cyc]. 


{c] Presumption of knowledge.— 
This rule of construction will be pre- 
sumed to be known by the legislature 
when enacting a law. Murphy y. 
Boston & M. R. R., 94 A. 967, 77 N.H. 
573. 


[d] Provision fixing a more or less 
distant date for its coming into force 
does not necessarily raise the pre- 
sumption that the statute is to be 
retroactive. Smith v. Upper Canada 
College, 47 Ont.L. 37. 


[e] No presumption can be made 
where a statute provides that a law 
can prescribe only for the future and 
can have no retrospective operation. 


Flanders, 39 N.H: 


Fournier vy. Landreau, 3 Mart.N.S. 
(La.) 270. 
75. U.S.—In re Scott, 126 F. 981. 


Ark.—Crowe v. Security Mortg. Co., 
5 S.W.(2d) 346, 176 Ark. 1130. 


Gan eee v. Newark, 40 N.J.Law 


N.Y.—In re Daly’s Estate, 165 N.Y. 
S. 792, 99 Misc. 203 [rev on other 
grounds 167 N.Y.S. 229]. 


Va.—Burton y. Seifert, 61 S.E. 933, 
108 Va, 338, 


Wash.—East Hoquiam Co. v. City 
of Hoquiam, 155 P. 754, 90 Wash. 210 


76. Rose v. Grant, 39 F.(2d) 338 
[aff 24 F.(2d) 115, 32 F.(2d) 812, and 
cert dism 51 S.Ct. 342]; Hoyt Metal 
Co. v. Atwood, 289 F. 453; United 
States v. St. Paul, ete.,-R. Co., 225 F. 
27, 139° C.C.A. 301 [rey “on /other 
grounds 38 S.Ct. 525, 247 U.S. 316, 62 
L.Ed. 1130]; Haverhill v. Marlbor- 
ough, 72 N.E. 943, 187 Mass. 150; 
Lanz-Owen & Co. v. Garage Equip- 
ment’Co., 139° N.W. 1393, 151 Wis. 555. 


[a] Other statements.—(1) In the 
absence of a specific declaration to 
that effect. East Hoquiam Co. v. City 
of Hoquiam, 155 P. 754, 90 Wash. 210. 
(2) Unless otherwise expressed. Da- 
vis v. Moore, 197 S.W. 295, 130 Ark. 
128; In re Daly’s Estate, 165 N.Y.S. 
792, 99, Misc. 203 [rev on other 
grounds 167 N.Y.S. 229]. 


77. In re Tuller, 79 Ill. 99, 22 Am. 
R. 164; Greene v. Frankfort Distil- 
lery Co.,' 273 S.W. 28, 209 Ky. 427; 
Rich v. Flanders, 39 N.H. 304; Smith 
v. Upper Canada College, 47 Ont.L. 37; 
In re Roden, 25 Ont.App. 12. 


78. Rogers v. Rogers, 36 N.B. 895, 
137 Ind: 151. 


79, In re Tuller, 79 Ill. 99, 22 Am. 
R. 164; Smith v. Upper Canada Col- 
lege, 47 Ont.L. 37; In re Roden, 25 
Ont.App, 12. 


80. U. S. v. Atchison, etc., R. Co., 
142 F. 176; Greene vy. Frankfort Dis- 
tillery Co., 273 S.W. 28, 209 Ky. 427. 


81. Good v. Keel, 116 P. 777, 778, 29 
Okl, 325 [cit Cyc]. 


82. Cross references: 


Nature and construction of remedial 
statutes in general see supra § 657. 


Retroactive effect of statutes relating 
to: 
Legitimation of issue of void mar- 
riage see Bastards § 19. 


Mines redemption see Mortgages 
§ 2081. 


Remedies and procedure see infra 
§§ 700-712. 


83. See supra § 692. 


84 U.S.—United States vy. United 
Shoe Machinery Co., 264 F. 188 [mo- 
tion gr 41 S.Ct. 9, appeal dism 41 S.Ct. 
217, 254 U.S. 666, 65 L.Hd, 465, and 
aff 42 S.Ct..585, 259 U.S. 575, 66 L.Bd. 
1071]; Brown v. U. S., 12 Cust.App. 
93, 98 [quot Prince v. U. S., 19 F.Cas. 
No. 11,425]. 


Ala.—Gould v. Hayes, 19 Ala. 488. 


Ill. Eddy v. Morgan, 75 N.E. 174, 
216 Ill. 437 [rev 118 Ill.App. 138]. 


advance the remedy,®? such statutes will be con- 
strued to have a retrospective operation whenever- 
the intention of the legislature is clearly®® indicat~ 


Wash.—Northern Pace. Ry. Co. v:.- 
Concannon, 135 P. 652, 75 Wash. 591 
{rev on another ground 36 S.Ct. 156, 
239 U.S. 382, 60 L.Ed. 342]. 


W.Va.—Thomas v. Higgs, 69 S.E.. 
oats 68 W.Va. 152, Ann.Cas.1912A 


See Jacobus v. Colgate, 111 N.E.. 
837, 217 N.Y. 285 (exception to rule 
of prospective construction only does 
not reach a case where a new remedy 
is given). 


85. Waddill v. Masten, 90 S.E. 694, 
172 N.C. 582. 


86. Globe Indemnity Co. v. Martin, 
108 So. 761, 768, 214 Ala. 646 [quot 
Barrington v. Barrington, 76 So. 81, 
200 Ala. 315]. 


87. Fisher v. Hervey, 6 Colo. 16; 
Haskel v. Burlington, 380 Iowa 232; 
Peo. v. Spicer, 1,+N.Ey 680,).99°N. ¥- 
225; Brower v. Bowers, 1 Abb.Dec. 
(N.Y.) 214. See also Constitutional 
Law § 782. 


[a] Reason for rule.—The objec- 
tion to retrospective statutes does not 


apply to remedial statutes. Fisher v. 
Hervey, 6 Colo. 16; Haskel v. Bur-. 
lington, 30 Iowa 232. 

[b] General words in remedial 


statute may be applied to past trans-. 
actions if legislative intent so directs. 
State /v. De_ Graft? 255 (Posse: 
Wash. 326 [error dism 48 S.Ct; 328,. 
276 U.S. 602, 72 L.Ed. 726]. 


[ec] Statute declaring for first: 
time right takes effect from that time 
even though ‘it has arisen from acts. 
subject to former laws, provided it 
does not prejudice another acquired 
right of the same origin. Bona v.. 
Briones, 38 Philippine 276, 


88. Fisher v. Hervey, 6 Colo. 16;- 
Haskel v. Burlington, 30 Iowa 232; 


Peo. v. Spicer, 1 N.E. 680, 99 N.Y.. 
225; Brower v. Bowers, 1 Abb.Dec. . 
CNY. aday 


Impairing obligation of contract. 
see Constitutional Law §§ 727-777. 


89. Fisher v. Hervey, 6 Colo. 16; - 
Haskel v. Burlington, 30 Iowa 232; 
Peo. v. Spicer, 1 N.E. 680, 99 N.Y. 225; 
oes v. Bowers, 1 Abb.Dec. (N-Y.) 


Impairing vested rights see Consti- - 
tutional Law §§ 558—592. 


90. Fisher v. Hervey, 6 Colo. 16; - 
Haskel v. Burlington, 30 Iowa 232; 


Peo. v. Spicer, 1 N.E. 680, 99 N.Y 
225; Brower v. Bowers, 1 Abb.Dec. 
(N.Y.) 214; Hamilton County © v. 


Rosche, 33 N.E. 408, 50 OhioSt. 103, . 
112, 40 Am.S.R. 653, 19 L.R.A..584. 


91. See supra § 657. 


aoe Haskel v. Burlington, 30 Iowa 


93. State v. Norwood, 12 Md. 195; 
In re Potter, 175 N.Y.S. 598, 106 Misc. 
113. But see Battistini v. Crosas, 1 
Porto Rico Fed. 62 (law purely re- 
medial, that which is designed to cor- 
rect an evil or suppress a mischief, 
is the exception to the general rule - 


For later cases, developments and changes in the law see Annotations, same title and section number, | 


eS Lo a 


8§ 695-696] 


ed,°* provided such construction does not disturb 
vested rights,°> does not destroy existing con- 
tracts,°® and does not create new obligations,®? but 
not if the intention to give the act a retrospective 
effect is not so clearly found as to satisfy the court 
that such was the intention,®® and if, from the read- 
ing of the act, the court is doubtful whether such 
was the intention, the doubt must be resolved against 


‘the retrospective effect.°® 


that in the absence of a clear provi- 
sion otherwise relates to the future). 


[a] Other statement.—Whenever 
the plain meaning of the statute so 
requires. Atkinson vy. Atkinson, 203 
N.Y.S. 49, 207 App.Div. 660 [aff 203 
N-Y.S. 372, 121 Misc. 659]; 


94. U.S.—In re Billing, 3 F.Cas. 
3h 1,408, 3 Ben, 212, 2 Nat.Bankr.Reg. 
512. 


Ark.—State v. Kansas City & Mem- 
phis Ry. & Bridge Co., 174 S.W. 248, 
251, 117 Ark. 606, ‘Leit Cyc]: 


Iowa.—Haskel vy. Burlington, 
Iowa 232. 


Md.—State v. Norwood, 12 Md. 195. 


30 


Minn.—State v. Baldwin, 65 N.W. 
80, 62 Minn. 518. 
N.C.—Waddill v. Masten, 90 S.E. 


694, 172 N.C. 582. 


95. United States v. United Shoe 
Machinery Co., 264 F. 138 jmotion 
gr 41 S.Ct. 9, appeal dism 41 S.Ct. 217, 
254 U.S. 666, 65 L.Ed. 465, and aff 
42 S.Ct. 2585, 259. U.S,.575, 66< L.Ed. 
1671]; State v. Kansas City, etc., Co., 
TTAS. We 248; 25155117. Ank.606.. [eit 
Cyc]; Atkinson v. Atkinson, 203 N.Y. 
S. 49, 207 App.Div. 660 [aff 203 N.Y.S. 
372, 121 Misc. 659]. 

96. Atkinson v. Atkinson, supra. 

97. State v. Kansas City, etc., Co., 
Lt eS WV. 228, 2504, 117 Ark, 606 Leit 
Cye]. 

98. Eddy v. Morgan, 75 N.E. 174, 
219 Ill. 437 [rev 118 I11.App. 138]; 
Becker v. Green County, 184 N.W. 715, 
186 N.W. 584, 176 Wis. 120. 

99. Eddy v. Morgan, 75 N.E. 174, 
219 Ill. 437 [rev 118 Ill.App. 138]; 
Becker v. Green County, 184 N.W. 715, 
186 N.W. 584, 176 Wis. 120. 

1. Cross references: 
Constitutional guarantee against: di- 

vesting of)rights by statute see 

Constitutional Law § 781. 
Impairment of obligation of contract 

by statute see Constitutional Law 

§§ 596-600. 

Particular applications as to statutes: 
Abolition of slavery see Slaves § 27. 
Curtesy § 7. 

Defense of usury as to bona fide 
purchasers of commercial paper 
for value before maturity see 
Wsurys 39 Cye L079). 

Descent and Distribution § 4. 


Dower § 7. 

Empowering aliens to take real 
property by inheritance’ see 
Aliens § 29. 


Forfeiture of life estate because of 
waste see Estates § 118. 

Inheritance tax see Taxation [37 
@ye 1557]. 

Right of foreign corporation to ac- 
quire and hold realty see Corpo- 
rations § 4026. 

Wife’s: 

Right of dower in case of divorce 
see Dower § 128. 

Separate estate see Husband and 
Wife § 438. 


[59 C. J.—64] 


STATUTES 


peculiar foree.* 


[59°C e}o FETE 


[§ 696] (5) Statutes Impairing Vested Rights.” 
Retroactive legislation changing rights is not fa-: 
vored,* and the rule that statutes are not to be con- 
strued retrospeetively unless such construction was. 
plainly intended by the legislature® applies with 
Hence, in so far as affecting vested. 
rights, a statute will be construed as prospective: 
only,® and not as operating retrospectively® or re- 


troactively,’ unless that intention is made mani- 


2. Peo. v. Foreman, 129 N.E. 788, 
296 Ill. 487; Nash v. Robinson, 197 
N.W. 522, 226 Mich. 146; Common- 
wealth v. P. Lorillard’Co., 118 S.B: 
323, 1386 Va. 258; Atkinson v. Piper, 
195 N.W. 544, 181 Wis. 519, 


3. See supra § 692. 


4. Colo.—U. S. v. McPhee, 118 P. 
996, 51 Colo. 425. 


Fla.—In re Seven Barrels of Wine, 
83 So. 627, 632, 79 Fla. 1 [cit Cyc]. 


N.Y.—Seventy-Highth St. & Broad- 
way Co. v. Rosenbaum, 182 N.Y.S. 505, 
111- Mise. 577. 


N.C.—State v. Haynie, 84 S.E. 385, 
169) N:P" 2707, 


Ont.—McDonald v. 
GrantCh. 133. 


[a] Basis.—The rule is founded on 
the soundest principles of public pol- 


McDonald, 14 


ICY." (Us Se, Ve MePhee,di8"P. 9965. 51 
Colo, 425. 
[b] Reason for rule.—‘Every citi- 


zen is presumed to know the law, and 
to enter into business engagements in 
accordance with its provisions. It 
would be manifestly unjust, even in 
cases where a legislative body is em- 
powered to enact laws to some extent 
retroactive in effect, to take away 
pre-existing rights, even so far as 
the remedy only is concerned by ju- 
dicial construction of a doubtful stat- 
ute, unless it is clear that such is its 
purpose.” U. S.’v. McPhee, 118 P. 
996, 998, 51 Colo. 425, 


5. Forsyth v. Marbury, R.M.Charlt. 
(Ga.) 324; Davidson v. Gaston, 16 
Minn. 230; Runk v. Knight, 187 N.Y-.S. 
747, 196 App.Div. 99; In re Frost’s 
Estate, 175 N.Y.S. 7238, 107 Misc. 118; 
Hester & Roberts v. Donna Irr. Dist., 
Hidalgo County, No. 1, (Tex.Civ.Agpp.) 
239 S.W. 992. See School Corporation 
of Andrews v. Heiney, 98 N.E. 628, 
178 Ind. 1, 43 L.R.A.N.S. 10238, Ann. 
Cas.1915B, 1136 (construction destruc- 
tive of vested rights would be un- 
fair). But see City of Chicago v. 
Collin; 134 N. Bs 751,302 Tl. 270; 
American Surety Co. of New York v. 
Axtell Co., (Tex.Commn.App.) 36 S. 
W.(2d) 715 [answers to certified ques- 
tions conformed to (Civ.App.) 38 S.W. 
(2a) 1110} (both holding that it is 
not competent for the legislature to 
give such operation to an act where 


jt will affect existing or vested 
rights). 
[a] Other statements.—(1) It is 


a settled, recognized, and beneficent 
rule that existing rights are not to be 
deemed to be destroyed by a statute. 
Southwestern Coal, etc., Co. v. Mc- 
Bride, 22 S.Ct. 768, 185 U.S. 499, 46 
L.Ed. 1010 [aff 104 F. 1007, 43 C.C.A. 
683]; Milliken v. Sloat, 1 Nev. 573; 
Henshall v. Porter, [1923] 2 K.B. 193; 
The Ironsides, Lush. 458, 167 Reprint 
205; McKittrick v. Byers, 58 Ont.L. 
158, [1926] 1 Dom.L.R. 342. To same 
effect Galveston, H. & S. A. Ry. Co. 
v. Wurzbach, (Tex.Civ.App.) 189 S.W. 
1006. (2) Statutes should be inter- 
preted if possible so as to respect 
vested rights. Horne v. Galt, 1 Alita. 
L. 392; In re Roden, 25 Ont.App, 12. 


To same effect Noble v. Esquesing” 
Tp., 47 Ont.L. 255. (8) ‘When doubt- 
ful, a prospective construction will be 
given. State v. Norwood, 12 Md. 195. 


6 U.S.—Chew Heong v. U. S., 5 
S.Ct. 255, 112 U.S. 536, 28 L.Eed. 770. 


Me.—Given v. Marr, 27 Me. 212. 


Minn.—Davidson y. Gaston, 
Minn. 230. 


N.Y.—Bullock vy. Durham, 19 N.Y.S:. 
635, 64 Hun 380; McCahill v. Hamil- 
ton, 20 Hun 388; Tuscarora Nation of 
Indians v. Williams, 141 N.Y.S. 207,. 
79 Misc. 445. 


Tex.—Cox v. Robison, 150 S.W. 1149,. 
105 Tex. 426; Hester & Roberts v.. 
Donna Irr. Dist., Hidalgo County, No.. 
1, (Civ.App.) 239 S.W. 992. 


Wis.—Atkinson vy. Piper, 195 N.W.. 
544,181 Wis. 519. 


Eng.—In re Athlumney, 
Q.B. 547; Quilter v. Wapleson, 9 
Q.B.D. 672; Hickson v. Darlow, 23: 
Ch.D. 690 [aff 23 Ch.D. 693]. 


Can.—Hamilton v. Rex, 54 CamS.C:. 
831, 345 (per Davis, J.). 


Sask.—-J. I. Case Threshing Co. v. 
Whitney, 70 Dom.L.R. 1. 


7. Ala.—Barrington vy. Barrington,. 
76 So. 81, 200 Ala. 815 [quot Globe 
Ind. Co. v. Martin, 108 So. 761,.763, 
214 Ala. 646]. 


Cal.—Smellie v. Southern Pac: Co.,. 
287 P. 3438 [superseding 276 P. 338];. 
Peo. v. Allied Architects’ Ass’n of Los: 
Angeles, 257 P. 511, 201 Cal. 428; Bar- 
ber v. Galloway,*231 P. 34, 195 Cal. 1; 
In re Whiting’s Estate, (App.) 294 P.. 
502, 503 [eit Cyc]. 


16; 


[1898] 2 


Conn.—Albertson vy. Landon, 42 
Conn, 209. 

Ga.—Forsyth v. Marbury, R. M. 
Charlt. 324. 


N.Y.—Matter of the Evergreens, 47 
N.Y. 216; Sweeney v. State, 233 N.Y.S. 
503, 225 App.Div. 606 [rev on other: 
ground 167 N.E. 519, 251 N.Y. 417]; 
Metcalfe v. Union Trust Co:, 84 N.Y.S.. 
183, 87 App.Div. 144 [aff 73 N.E. 498}, 
USI ONG Nits oil 


N.C.—Board of Com’rs of Moore 
County v. Blue, 130 S.E. 743, 190 N.C. 
638. 


Pa.—Cairns v. Spencer, 87 Pa.Super.. - 
126; Barnesboro Borough v. Lamp-- 
man, 40 Pa.Super. 614; Barnesboro 
Borough v. Speice, 40 Pa.Super. 609 
[quot In re Brubaker’s Estate, 59 Pa. 
Super. 109, 112]; Rader v. Kriebel, 
32 Pa.Super. 548. : 


Porto Rico.—Rijos v. Pena, 13 Por- 
to Rico 385. 


Wash.—Horner v. Pierce County,, 
191 P. 396, 111 Wash. 386, 14 A.L.R. 
767; Bruenn v. North Yakima School 
Dist. Now 7; “Yakima County, 172 P. 
569, 101 Wash. 374. 


But see Dunlap v. Littell, 255 S.Wwe 
280, 200 Ky. 595 (retroactive statutes, 
even where permissible, may not op- 
erate so as to impair prior acquired 
rights). 


1472" 159.0085] 


fest’ either by express words® or by a clear,!® dis- 
tinct,!1 necessary,!? plain,!? strong,1* unmistaka- 
A statute therefore is not to 
be construed to impair the validity of contracts en- 
It is only where 
the intent of the legislature to make an act retro- 
spective is plainly expressed that courts will un- 
dertake to apply it to antecedent contracts and de- 
termine whether it impairs their validity.+* 
a particular contract is lawful when made, but such 
contract: or its further performance is rendered il- 
legal or void by a subsequent statute, acts done or 
rights acquired in pursuance of the contract and 


ble,+> implication. 


tered into before its passage.*® 


8. Peo. v. Allied Architects’ Ass’n 
of Los Angeles; 257 P. 511, 201 Cal. 


428; McCahill v. Hamilton, 20 Hun 
388; Tuscarora Nation of Indians v. 
Williams, 141 N.Y.S.. 207, °79 Misc. 
445; -Wettengel v. Robinson, 150 A. 


658, 300 Pa. 355; Rader v. Kriebel, 32 
Pa.Super. 548; Quilter v. Wapleson, 9 
Q.B.D. 672. 


fa] -QOther statements.—(1) If it 
be susceptible of any other construc- 
tion. Calkins v. Calkins, 3 Barb. (N. 
Y.) 305; Dash v. Van Kleeck, 7 Johns. 
GN. 477, 502,-.5 Am sD, $291) (per. 
Kent, ©. J.). (2) Unless declared in 
the act. Cairns v. Spencer, 87 Pa.Su- 
per. 126. (3) Unless intention is ex- 
ressed. Peo. v. Hays, 4 Cal.127. (4) 

nless otherwise provided. Hickson 
v. Darlow, 23 Ch.D. 690 [aff 23 Ch.D. 
693]. (5) Unless that retrospective 
effect cannot be avoided without do- 
ing violence to the language of the 
enactment. In re Athlumney, [1898] 
2 Q.B. 547; J. I. Case Threshing Co. 
v. Whitney, (Sask.) 70 Dom.L.R. 1. 
(6) Where language is not imperative. 
Meade v. Lamarche, 134 N.Y.S. 479, 
150 App.Div. 42. 


9. Ala.—Barrington v. Barrington, 
76 So. 81, 200 Ala. 315 [quot Globe 
Ind. Co. v. Martin, 108 So. 761, 763, 
214 Ala. 646]. 


Cal.—Smellie v. Southern Pac. Co., 
287 P. 343 [supersed:ng 276 P. 338]; 
In re Whiting’s Estate, (Cal.App.) 
294 P. 502, 503 [cit Cyc]. 


Nev.—-Milliken v. Sloat, 1 Nev. 481. 


N.Y.—Metcalfe v. Union Trust Co., 
84 N.Y.S. 183, 87 App.Div. 146 [aff 181 
N.Y. 393; McCahi.l v. Hamilton, 20 
Hun 388; Tuscarora Nation of Indians 
ieee 141 N.Y.S. 207, 79 Misc. 


Ont.—McKittrick v. Byers, 58 Ont. 
L. 158, [1926] 1: Dom.L.R. 342, 344 
{quot Henshall v. Porter, [1923] 2 


K.B. 193]; Re Barron, {1924] 2 Dom. 
L.R, 1202. 
{a] Other statement.—Unless ex- 


plicitly declared. Barnesboro Bor- 
ough v. Lampman, 40 Pa.Super. 614; 
Barnesboro Borough v. Speice, 40 Pa. 
Super. 609 [quot In re Brubaker’s Es- 
tate, 59 Pa.Super. 109, 112]. 


10. Minn.—Davidson v. Gaston, 16 
Minn. 230. 


N.Y.—Runk v. Knight, 187 N.Y.S. 
747, 196 App.Div. 99; Metcalfe v. 
Union Trust Co., 84 N.Y.S. 183, 87 
App.Div. 146 [aff 181 N.Y. 39]; In re 
Frost's, Mstate, 175 N.Y.S.. 723,107 
Mise. 118. 


Tex.—Invader Oil & Refining Co. of 
Texas v. City of Ft. Worth, (Civ.App.) 
229 S.W. 616 [rev on other ground 238 
S.W. 206]. 


Wash.—-Horner v. Pierce County, 
191 P)) 396,'111 Wash, 386,147 AER, 
707; Bruenn v. North Yakima School 


STATUTES 


Where 


Dist. No. 7, Yakima County, 172 P. 
569, 101 Wash. 374. 


Wis.—Atkinson v. Piper, 195 N.W. 
544, 181 Wis. 519; Wright v. Hale, 30 
L.J.Exch. 40]. 


But see Aurora, etc., Turnpike Co. 
v. Holthouse, 7 Ind. 59 (even where 
such intent is clearly expressed, when 
the act would divest vested rights it 
will not be given a retrospective: op- 
eration). 


11. Marsh v. Higgins, 9 C.B. 551, 
67 E.C.L. 551, 137 Reprint 1007. 


12. Smellie v. Southern Pac. Co., 
(Cal.) 287 P. 343 [superseding 276 P. 
338]; In re Whiting’s Estate, (Cal. 
App:) 294 P. 502, 503 [cit Cyc]; Given 
v. Marr, 27 Me. 212; Re Barron, (Ont.) 
[1924] 2 Dom.L.R. 1202; Martindale 
v. Clarkson, 6 Ont.App. 1. 


[a] Other statements.—(1) Unless 
compelled by terms, a statute should 
not be construed as to interfere with 
vested rights. Howell Lith. Co. v. 
Brethour, 30 Ont. 204; Jones v. Cow- 
den, 36 U.C.Q.B.Ont. 495 [aff 34 U.C. 
Q.B. 345]. (2) Unless compelled to do 
so by language so clear and positive as 
to leave no room to doubt that such 
was the intention of the legislature. 
Chew Heong v. U. S., 5 S.Ct. 255, 112 
U.S. 536, 28 L.Ed. 770. (3) Unless so 
framed as to preclude any other in- 
terpretation. Southwestern Coal, etc., 
Co. v. McBride, 22 S.Ct. 763, 185 U.S. 
499, 46 L.Ed. 1010 [aff 104 F. 1007, 43 
Ci@vAGL 68a} ; 


13. Galveston, ete, Ry. Co. v. 
Wurzbach, (Tex.Oiv.App.) 189 S.W. 
1006; Manufacturer’s Life Ins. Co. v. 
Hanson, [1924] 2 Dom.L.R. 692, 695 


[quot In re Cuno, 438 Ch.D. 12]; Mc- 
Kittrick y. Byers, 58 Ont.L. 158, 
[1926] 1 Dom.L.R. 342, 344 [quot 


Henshall v. Porter, [1923] 2 K.B. 193]. 


14. Invader Oil & Refining Co. of 
Texas v. City of Ft. Worth, (Tex.Civ. 
App.) 229 S.W. 616 [rev on other 
ground 238 S.W. 206]; Marsh vy. Hig- 
Bin8,/9..CiB 25515) 67 ee... bod. 13h Bte= 
print 1007. 


15. Barrington v. Barrington, 76 
So. 81, 200 Ala. 315 [quot Globe In- 
demn. Co. v. Martin, 108 So, 761, 763, 
214 Ala. 646]; Barber v. Galloway, 
231 P..34, 195 Cal. 1. 


16. I1l.—Roundatree v. Baker, 52 Il. 
241, 4 Am.R. 597. ; 


Ind.—F ree v. Haworth, 19 Ind. 404. 
Ky.—Duckham v. Smith, 5 T.B.Mon. 
gai Feemster v. Ringo, 5 T.B.Mon. 


SP caabane 86s v.. Jones, 40 Miss. 
Pa.—Zolack v. Bulah Shaft Coal 


Co., 12 Pa.Dist.&Co. 614. 


{a] Contract made after passage 
of statute but before executive ap- 


' Sp te 
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[§§ 696-697 


before the passage of the statute are not affected 
by it;18 but the contract is discharged from the 
time the statute takes effect, without liability of 
either party on account of such discharge 5 
statute subsequent to~a judgment vesting rights in 
a party can have no retrospective operation to di- 
vest such rights?° unless such intention of the legis- 
lature is clearly expressed.”+ 


Presumption.22. An intention to limit or affect 
existing rights will not be presumed,?* unless it 
clearly appears.** - 

[§ 697] (6) Statutes Imposing Liabilities.27° A 

| 


e,19 


A 


provalL—(1) Since a statute does not 
become law until it has passed 
through all the forms required by the 
constitution, it cannot impair a con- 
tract made after the passage of the 
act by the two houses of the legisla- 
ture, but before its approval by the 
governor. Wartman v. Philadelphia, 
33 Pa. 202. (2) Necessity of comply- 
ing with constitutional forms see su- 
pra § 683. 


17.: ‘Spitley v. Frost, 15-B...299, 6 
McCrary 43 [rev on another ground 
TT SCt. 11290 £21) UES. 552, Boras 
1010]; McMaster v. State, 9 N.E. 313, 
103 N.Y. 547, 25 N.Y.Wkly.Dig. 181. 
See Peo. v. Perlowski, 251 Ill.App. 506 
(if possible, statutes will be con- 
strued so as not to impair existing 
contracts). 


[a] General rule applicable.—The 
rule that a statute is presumed to 
operate prospectively only, unless an 
intent to the contrary clearly appears 
(see supra § 692) is especialy appli- 
cable where a statute, if given a re- 
troactive operation, would be invalid 
as impairing the obligation of con- 
tracts, or interfering with vested 
rights. Hoyt Metal Co. v. Atwood, 
Hey F. 453; Plumb v. Sawyer, 21 Conn. 


18. Bennett v. Woolfolk, 15 Ga. 
eae Bradford v. Jenkins, 41 Miss. 
19. Lowey v. Granite State Provi- 
pea Assoc., 28 N.Y.S. 560, 8 Mise. 


20. Coughanour v. Bloodgood, 27 
Pa. 285; Charles Baumbach Co. v. 
Singer, 56 N.W. 873, 86 Wis. 329; 
Grainger v. Order of Canadian Home 
Circles, 44 Ont.L. 53. 


21. Grainger v. Order of Canadian 
Home Circles, supra. : 


22. Presumption generally see su- 
pra § 694, 


23. Cleary v. Hoobler, 69 N.E. 967, 
207 Till. 97; Germania Sav. Bank vy. 
Suspension Bridge, 54 N.E. 33, 159 
N.Y. 362; Evans v. Williams, 2 Dr.& 
Sm. 324, 62 Reprint 644. 


24. Cleary v. Hoobler, 69 N.E. 967, 
207 Ill. 97; Evans v. Williams, 2 Dr. 
&Sm. 324, 62 Reprint 644. See Ger- 
mania Sav. Bank v. Suspension 
Bridge, 54 N.E. 33, 159 N.Y. 362 (un- 
less words used will admit of no other 
reasonable construction). 


25. Restrospective construction of 
statutes relating to: ‘ 
Husband’s liability for wife’s ante- 

eg. debts see Husband and Wife 


Liability of stockholder for corporate 
debts see Corporations § 1509. 
Seizure and forfeiture of intoxicating 


Tae ora see Intoxicating Liquors § 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 697-700 
statute will not be given a retroactive construction 
by which it will impose liabilities not existing at 
the time of its passage.2® 

[§ 698] (7) Statutes Relating to Offenses and 
Prosecutions.2? Ex post facto construction is as 
pernicious as ex post facto legislation.?® Henee, 
statutes of a eriminal or penal nature will not be 
construed to have a retrospective operation unless 
the intention of the legislature to give them such 
operation is expressed in clear and unequivocal 
language.?® Furthermore a statute will not be con- 
strued to operate retrospectively so as to take away 
a penalty or condone a crime unless such intention 
is clearly expressed.?° 

[§ 699] c. Prospective Validity of Invalid Retro- 
spective Statute. Where statutes intended from 
their language to be given both a prospective and 
a retrospective operation are void as to their retro- 


STATUTES 


* 
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spective effect, the 
and will usually 
prospective sense.*1 


[§ 700] 3. Statutes Relating to Remedies and 
Procedure**—a, In General. A difference is recog- 
nized between statutes affecting substantial rights 
and those affecting only procedure,?* the courts be- 
ing more liberal in the interpretation relative to 
retrospective operation in the latter than in the 
former case.** The general rule®® that statutes will 
be construed to be prospective only*® and not retro- 
spective*? or retroactive®® ordinarily does not ap- 
ply to statutes affecting remedy or procedure, or, 
as 1s otherwise stated, such general rule is subject 
to an exception in the case of a statute relating 
to remedies or procedure.*® While it has been said 
that statutes relating to remedies or procedure may 
be given a retroactive operation,*® a more accurate 


are not necessarily void in toto, 
e upheld and applied in their 


26. I 
907. 200 Cal. 132, 49 A.L.R. 1025; Peo. 
ex rel. D. W. Griffith, Inc., v. Lough- 
man, 164 N.Bs-:253, 249 NY. 369; 
Hardy v. City of Edmonton, (Alta.) 
£1925] --L Dom. E.R. 256; .258 Equot 
Cye}]. 

27. Retroactive effect of statutes 


relating to: 

Abolition of degrees of manslaughter 
see Homicide § 146. 

Brigandage or pvandolerismo see Ban- 
dolerismo © C.J. p 1178. 

Canadian immigration see Aliens § 51 
text and note 42 . 
Change of mode of execution see 

Criminal Law § 3253. 
Deportation of aliens see Aliens § 6 
note 98 [a]. S 
Limitation of time within which 
prosecution for crime may be com- 
menced see Criminal Law § 340. 
Penalties relating to taxation laws 
see Taxation [37 Cyc 1542]. 
Validity of ex post facto statutes see 
Constitutional Law §§ 803-819. 


2s. St. Louis Merchants’ Bridge 


Terminal Ry. Co. v. United States, 188 


F. 191, 110 C.C.A. 63; Erbaugh v. Unit- 
ed States, 173 F. 438, 97 C.C.A. 663; 
Martin v. United States, 168 F. 198, 
93 ee 484 [rev 104 S.W. 678, 7 Ind. 
Tra bh 7. 


29. U.S.—U. S. v. Starr, 27 F.Cas. 
No. 16,379, Hempst. 469. 


Ind.—Eacock v. State, 82 N.E. 1039, 
169 Ind. 488. 


N.c.—State v. Coley, 
114 N.C. 879. 


Philippine—Cruz v. Director of 
Prisons, 17 Philippine 269. 


Porto Rico.—Ex p. Leroy, 17 Porto 
Rico 1008; Ex p. Bird, 5 Porto Rico 
241; Ex p. Bird, 4 Porto Rico 180. 


Ont.—Re Hunt, 51 Ont.L. 320, 67 
Dom.L.R. 240. 

[a] Act of omission which is not 
clearly an offense by the expressed 
will of the legislative body before it 
is committed cannot be made so after 
its commission by the introduction 
into the law of declarations, or by the 
expunging therefrom of words or 
terms, by the judiciary. Northern 
Pac. Ry. Co. v. United States, 2t3 =F, 
162, 129 C.C.A. 514, L.R.A.1917A 1198 
[aff 37 S.Ct. 22, 242 U.S. 190, 61 L.Ed. 
240]. 

[b] Rule applHed to statutes con- 
ferring jurisdiction to punish offenses 
which at the time of the commission 
no court possessed jurisdiction to try. 


19 S.E. 705, 


n.re Parker’s Estate, 251 P.;U. S. vy. Starr, 27 F.Cas.No. 16,379, 


Hempst. 469. 
eres State v. Startup, 39 N.J.Law 


31. McNichol v..U. S. Mercantile 
Reporting Agency, 74 Mo. 457; Purdy 
v. Erie R. Co., 56 N.E. 508, 162 N.Y. 
42, 48 L.R.A. 669; Peo. v. O'Neil, 16 
NB 685109) NVY¥e251,- 6 NOY: Cr, 48, 
28 N.Y.Wkly.Dig. 554; Cornel v. 
Beaver County, 3 Pa.Dist. 783. 

32. Retrospective construction of: 
Amendatory acts See infra §§ 719, 720. 
Attachment § 16. 

Enforcement of mechanics’ liens see 

Mechanics’ Liens § 501. 
Foreclosure of railroad mortgage see 

‘Railroads § 758. 

Garnishment § 15. 
ic eee of court records see Courts 


Prosecution of adultery on complaint 
of aggrieved person see Adultery § 
21 note 83 [c]. 

Remedial statute see supra § 695, 

Revisions see infra § 721. 

Statute: \ 
ba Pe vine pe see Frauds, Statute of § 

0. 


Relating to actions on bonds of con- 
tractors for public work of Unit- 
ed States see United States [39 


Cyc 738). 
Statutes relating to: 
Civil damages see Intoxicating 


Liquors § 293. 

Remedies and procedure with re- 
gard to particular subjects see 
Equity § 10; Limitations of Ac- 
tions §§ 10-17; Lis Pendens § 10. 

33. In re Potter, 175 N.Y.S. 598, 
106 Mise. 113; Montilla v. Augus- 
tinian Corporation, 24 Philippine 220. 

34. Montilla v. Augustinian Corpo- 
ration, supra. ' 

35. See supra § 692. 

36. Ala.—Dickson v. Alabama Ma- 
chinery, étc., Co., 89 So. 843, 18 Ala. 
App. 164 [cert den 89 So. 922, 206 Ala. 
698]. 

}il.—Aultman, etc., Machinery Co. 
v. Fish, 120 Ill.App. 314. 


N.C.—Waddill v. Masten, 90 S.E. 
694, 172 N.C. 582. 
N.D.—Craig v. Herman, 81 N.W. 


288, 9 N.D. 144 [aff 21 S.Ct. 703, 181 
U.S. 548, 45 L.Ed. 994]. 


Okl.—Shelby-Downard Asphalt Co. 
v. Enyart, 170 P. 708, 709, 67 Ok], 237 
[quot Clark v. Kansas City, ete., R. 


Co., 118 S.W. 40, 219 Mo. 524]. 


37. Cahill v. Wissner, 170 N.Y.S. 
1000, 183 App.Div. 659; Myers v. 
Moran, 99 N.Y.S. 269, 113 App.Div. 
427; Davidoff v. Chipornoi, 166 N.Y.S. 
996, 101 Mise. 291; Wright v. Hale, 6 
H.&N. 227, 158 Reprint 94. 


3s. <Aultman, etc., Machinery Co. v. 
Fish, 120 Ill.App. 314. 


29. Brauer v. Laughlin, 211 Ill. 
App. 5384; Hollenbach v. Born, 143 N. 
EH. 782, 238 N.Y. 34; Berkovitz v. Arib 
& Houlberg, 130 N.E. 288, 230 N.Y. 
261; Jacobus v. Colgate, 111 N.E. 
837, 217 N.Y. 235, Ann.Cas.1917E 369; 
Pa cetehan 175 N.Y.S. 598, 106 Misc. 


[a] Exception does not extend to 
a case where before the statute there 
‘was no remedy whatever. Jacobus 
¥.<. Colgate, 111) NsB 7837, 220) wNe ws 
235, Ann.Cas.1917EH 369. 


40. U.S.—Larkin v. Saffarans, 
FE, 147. 


Ind.—Indianapolis v. Imberry, 
Ind. 175. 


Mass.—Bogigian v. Long, 143 N.E. 
671, 248 Mass. 545. 


N.Y.—Peace v. Wilson, 79 N.E. 329, 
186 N.Y. 403; Sweeney v. State, 233 
N.Y.S, 503, 225 App.Div. 606 [rev on 
other grounds 167 N.E. 519, 251 N.Y. 
417]; °Schieffelin v. Enright, 190 
N.Y.S. 328 [mod on other ground 192 
N.Y.S. 729, 200 App.Div. 312]; Peo. v. 
Warden of New York County Peni- 
tentiary, Wards Island, 178 N.Y.S. 
595, 109 Misc. 248; Rouge v. Rouge, 
85 N.Y.S. 836, 14 Mise. 421, 25 N.Y. 
Civ.Proc. 102, 2 Ann.Cas. 376 [aff 36 
N.Y.S. 436, 15 Misc. 36]. 


Or—Darling v. Miles, 1f1 P. 702, 
112 P. 1084, 57 Or. 593; Judkins v. 
Taffe, 27 P, 221, 21 Or. 89. 


Can.—Atty.-Gen. v. Sydney, 49 Can. 
S.C. 148 [rev 46 N.S. 527]. 


Ont.—In re Roden, 25 Ont.App. 12. 


[a]. Other statements.—(1) The 
general principle is that statutory 
alterations in rules and methods of 
procedure are always retrospective 
unless there is some good reason 
against it. Miller-Brent Lumber Co. 
wa State, OU DOn ue Ota oLOy Adesso: 
Birmingham Trust & Savings Co. v. 
Currey, 57 So. 962, 175 Ala. 373, Ann. 
Cas.1914D 81. (2) Where a statute 
merely affects procedure, it is retro- 
spective unless there is some good 
reason why it should not be. In re 
Roden, 25 Ont.App. 12. 

[b] Spanish law was the same. 
American R. Co. v. Hernandez, 8 
Porto Rico 492. 
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statement of the principle intended is that, unless 


expressly prohibited by statute,*? 


sence of directions to the contrary,*? or unless in 
doing so some contract obligation is violated or 
some vested right divested,** statutes merely affect- 
ing the remedy or law of procedure apply to actions 
thereafter, whether the right of action accrued be- 
fore or after the change in the law.** 
ture has full control over the mode, times, and 
manner of prosecuting suits,*® and whenever, upon 
consideration of an entire statute relating to these 
matters, it appears to have been the legislative intent 
to make it retroactive, it will be given this effect.*® 
However, a retroactive operation will not necessari- 
ly be given such statute,*7 and unless an intent that 
the statute have a retroactive effect is expressed 
therein*® or is capable of being inferred from the 


41. See statutory provisions. 


fa] Criminal statate.—A provision 
that the code of criminal procedure 
is not retroactive, unless expressly 
declared, is a general rule for con- 
struing statutes substantially affect- 
ing parties’ liability. Peo. vy. Cohen, 
157 N.E. 515, 245 N.Y. 419. 


[b] In North Dakota no part of 
the code of civil procedure is retro- 
active unless so ‘declared therein. 
.Patterson Land Co.. v.. Merchants’ 
Bank of Napoleon, 212 N.W. 512, 55 
N.D. 90. 


42. Larkin v. Saffarans, 15 F. 147; 
In re Potter, 175 N.Y.S. 598, 106 Misc. 


3. 


43. Hoyt Metal Co. v. Atwood, 289 
F. 453; Larkin v. Saffarans, 15 F. 147; 
Peo. v. Warden of New York County 
Penitentiary, Wards Island, 178 N.Y.S. 
595, 109 Misc. 248. y 


Impairment of vested right see Con- 
stitutional Law §§ 558-592. 


44. Cal.—City of Los Angeles v. 
Oliver, 283 P. 298, 102 Cal.App. -299. 


ill—City of Chicago v. Industrial 
Commission, 127 N.B. 46, 292 Ill. 409, 
411 [quot Chicago, ete., R. Co. v. Guth- 
rie, 61 N.E. 658, 192 Ill. 579]; Eddy v. 
Morgan, 75 N.E. 174, 216 Ill. 437 [rev 
118 LlLApp. 138]. 


N.Y:—In re Potter, 175 N.Y.S. 598, 
106 Misc. 113. : 


Porto Rico.—Arbona v. Christian- 
son, 26 Porto Rico 250.- 


Sask.—Haffner v. Weston, [1928] 1 
Dom.L.R. 711. 


[a] Doubts will be resolved so as 
to affect past as well as future trans- 
zaactions, cManus v. Park, 229 S.W. 
211, 287 Mo. 109. 


[b] Other statements.—(1) Proce- 
dural statutes control litigation from 
the date they become laws and all 
proceedings taken thereafter must be 
under the new law. Phil H. Pierce 
Co. v. Watkins, 263 S.W. 905, 114 Tex. 
153. (2) Remedial statutes and those 
governing procedure apply to actions 
subsequent to their promulgation. 
State v. Brossette, 113 So. 366, 163 La. 
1035. (3) Such changes are retro- 
spective if viewed with the relation to 
the wrongs and are prospective if 
viewed in relation to the means of 
reparation. Berkovitz v. Arib & 
Houlberg, Inc., 130 N.E. 288, 230 N.Y. 
261; In re Potter, 175 N.Y.S. 598, 106 
Misc. 113. (4) Changes in the form 
of remedies are applicable to proceed- 
ings thereafter instituted for the re- 
dress of wrongs already done. Berko- 
vitz v. Arib & Houlberg, Inc., supra. 


STATUTES 


and in the ab- 


The legisla- 
Presumption. 


does not apply 


45. Falls v. Key, (Tex.Civ.App.) 
278 S.W. 893, 896 [cit Cye]. 


46. Bensley v. Ellis, 39 Cal. 309; 
Falls v. Key, (Tex.Civ.App.) 278 S.W. 
8938, 896 [cit Cyc]. 


[a] Date act became effective is 
immaterial in determining whether or 
not it is retroactive. Smith v. Freed- 
man, (Mass.) 167 N.E. 335. 


47. Smith v. Upper Canada College, 
47 Ont.L. 37. 


48. City of Fort Worth v. Morrow, 
(Civ.App.) 284 S.W. 275. 


49. City of Ft. Worth v. Morrow, 
supra. 


50. Keeley v. Great Northern Ry. 
Co., 121 N.W. 167, 1389 Wis. 448. 


[a] Right not revived.—A statute 
lengthening the period of a statute of 
limitations does not operate to revive 
rights of action barred before its pas- 
sage. Dixon v. Winnipeg Electric St. 
R. Co., 11 Man. 528. 


[b] Where remedy is sought which 
is not authorized by law, a subsequent 
statute giving such remedy does not 
operate on the existing suit. Vander- 
bilt v. All Persons Claiming Any In- 
terest, etc., 126 P. 158, 163 Cal. 507. 


51. Peo. v. Hays, 4 Cal. 127; Mc- 
Carthy v. Havis, 2 So. 819, 23 Fila. 
508; Hopkins yv. Jones, 22 Ind. 310; 
Denny v. Bean, 93.P. 693, 51 Or. 180 
ea on other ground 94 P. 503, 51 Or. 


[a] Thus where a remedy has been 
once barred by statute, a subsequent 
enactment establishing a longer peri- 
od of time in which the remedy may 
be enjoyed will not be given a retro- 
active construction to revive the lost 
remedy, unless that intention is af- 
firmatively expressed in the act. 
Denny v. Bean, 93 P. 693, 51 Or. 180 
[mod on other ground 94 P,. 5038, 51 
Or. 180]. 


52. See supra § 694, 


53. Nash v. Robinson, 197 N.w. 
522, 524, 226 Mich. 146 [quot Cye]; 
Easterling Lumber Co. v. Pierce, 64 
So. 461, 465, 106 Miss. 672 [appeal 
dism 35 S.Ct. 138, 235 U.S. 380, 59° L. 
Ed. 279, and quot Cyc]; Shepard vy, 
Peo., 25 N.Y. 406, 24 How.Pr. 388 [rev 
23 How.Pr. 337]; Falls v. Key, (Tex. 
Civ.App.) 278 S.W. 898, 896 [cit Cyc]. 


‘54. Effect on pending actions and 
proceedings of statutes relating to: 
Abatement of actions by death of par- 

ty see Abatement and Revival § 251. 
Abolishment of imprisonment for 


debt on body execution see Execu- 
tions § 1105. 


cireumstances,*® the statute will not be given such 
effect. Where, under the guise of making a change 
in the remedy, a new right or obligation is created,°° 
or where the intention of the legislature to give the 
statutes only a prospective operation is clearly ex- 
pressed in the act,°+ it will not be construed to af- 
fect remedies and procedure as to causes of action 
arising before its passage. 


The presumption against retrospec- 


tive construction of statutes®? as a general rule 


to statutes that relate merely to 


remedies and modes of procedure.°* 


[§ 701] b. Application to Pending Actions and 
Preceedings®4—(1) In General. 
be so construed as to give it a retroactive ef- 
fect so as to affect pending litigation,®® unless a 


No statute should 


Bankruptcy § 14. 

Curative statutes see infra § 714. 

Designation in indictment of degree 
of homicide see Homicide § 311 note 
36 [a]. 

Liability of school district for inju- 
ries to persons see Schools and 
School Districts § 621 note 12 [e 
Gps ~ 

Limitation of actions against city for 
vaos see Municipal Corporations § 
986. 

Name in which suits for benefit of 
county shall be brought see Coun- 
ties § 378. 

Repealing acts see infra §§ 727, 728. 

Revisions and codes See infra § 721. 

Right of defendant in ejectment to 
recover for improvements see 
_Ejectment § 391. 


Time of report of referee see Refer-— 


ences § 152. 


55. Cal—Callet v. Alioto, 290 P. 
438; Smellie v. Southern Pac. Co., 287 
P. 343 [superseding op 276 P. 338]; 
Peo. v. Allied Architects’ Ass’n of 
bos. Angeles, (257) Pi541,.2019Cal. 8428 
Montecito County Water Dist. v. 
Doulton, 224-P. 747, 193 Cal. 398; State 
Commission in Lunacy v. Welch, 129 
P. 977, 20 Cal.App. 807; State Com- 
mission in Lunacy v. Welch, 129 P. 
974, 20 Cal.App. 624. 


Conn.—Buel’s Appeal, 22 A. 488, 60 
Conn. 63. 
emai v. Greenbush, 58 Me. 


Neb.—Provident Life, ete, Co. v. 
pees 93 N.W. 144, 4 Neb. (Unoff.) 


N.C.—Merwin v. Ballard, 66 N.C. 
398; Douglas v. Caldwell, 64 N.C. 372; 
Walton v. McKesson, 64 N.C. 154, 


Or.—Rice v. Douglas County, 183 


P.-768, 93 Or55L. 


Porto Rico.—Roman Catholic Apos- 
tolic Church v. Peo., 7 Porto Rico 348. 


Va.—kKennedy Coal Corporation v. 
Buckhorn Coal Corporation, 124 S.R. 
482, 140 Va. 37. ; 


[a] Similar statements.—(1) The 
steps already taken, the status of the 
case as to the court in which it is 
commenced, and all things done under 
the late law, will stand. Berkovitz v. 
Arib & Houlberg, Inc., 1380 N.E. 288, 
230 N.Y. 261;. Falls v. Key, (Tex.Civ. 
App.) 278 S.W. 898, 896 [cit Cyc]; 
Blakely v. Commercial Union Assur. 
Co., (Tex.Civ.App.) 160 S.W. 448, 444 
{quot Sutherland St. Constr. § 482]; 
Salt Lake Coffee, ete., Co. v. Salt Lake 
County District Court, 140 P. 666, 44 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 701] 


elear®* intent to the contrary is plainly®? manifest,°° 
either by express declaration®® or necessary implica- 
tion;*° but, unless the contrary intent is expressed,®4 
a statute providing, or merely affecting, the remedy 
may apply to, and operate upon, causes of action 
that had accrued and were existing at the time of 


STATUTES 


the enactment of the statute, as well as causes of 


Utah 411. (2) So when a suit is in- 
Stitutecd, or a defense interposed, 
which is at the time unauthorized by 
the law, a subsequent statute giving 
such remedy does not operate on the 
existing suit where it does not pro- 
vide that it shall so operate. First 
Nat. Bank v. Dimmick, 67 So. 309, 310, 
190 Ala. 359 [quot Wetzler v. Kelly, 
3 So. 747, 83 Ala. 440]; Smith v. Lyon, 
44 Conn. 175. 


{b] Presumption.—Statutes which 
affect or change a remedy will be pre- 
sumed intended to exempt’ pending 
eases and preceedings from their ep- 
eration unless the contrary appears. 
Trist v. De Cabezas, 25 N.Y.Super. 708, 
710, 18 Abb-Pr. 143. 


{e] Discretionary application to 
pending litigation. A statute provid- 
‘ing that its provisions shall not ap- 
ply to pending litigation unless other- 
wise ordered by the court before 
which the litigation is pending gives 
to such court a discretion as to the 
matter. City of St. John v. New 
Brunswick Power Co., [1925] 3 Dom. 
L.R. 729 [mod on other grounds [1925] 
3 Dom.L.R. 387]. 


56. Callet v. Alioto, (Cal.) 290 P. 
438; Rice v. Douglas County, 183 P. 
7685-98 Or> 551: 


[a] General statutory provision 


providing that the passage of an act] 


Shall not affect any pending action 
does not affect the construction of 
Jaws when the legislative intent is 


clear. Carson v. Gore-Meenan Co., 229 
BH. oe 

57. Rogers WH Inhabitants of 
“Greenbush, 58 Me. 395; Blakely v. 


Commercial Union Assur. Co., (Tex. 
Civ.App.) 160 S.W. 443, 444 [quot 
Sutherland St. Constr. § 482]. 


58. People v. Allied Architects’ 
Ass’n of Los Angeles, 257 P. 511, 201 
‘Cal. 428; Merwin v. Ballard, 66 N.C. 
898; Williams v. Ely, 14 Wis. 235. 


[a] Bule applied.—(1) While a 
statute declaring rights and privileges 
-of persons enrolling in the service of 
the country evidently was intended to 
apply to pending actions (Williams v. 
Ely, 14 Wis. 236), (2) such intent did 
not include rights fixed by final judg- 
‘ment (Williams v. Ely, supra). 


{[b] But even express application 


-of a statute to suits pending at the 
time of its passage will not operate to 
cure errors made before its passage. 
Weitz v. Walter A. Wood Reaping, 
-etc., Mach. Co., 68 N.W. 613, 49 Neb. 
434; Altschuler v. Snyder, 67 N.W. 
869, 49 Neb. 22. 


59. 
(Cal.) 287 P. 343 [superseding op 276 
P. 338]; Montecito County Water 
‘Dist. v. Doulton, 224 P. 747, 193 Cal. 
398; State Commission in Lunacy v. 
Welch, 129 P. 977, 20 Cal-App. 807; 
State Commission in Lunacy v. Welch, 
129 P. 974, 20 Cal.App. 624; Salt Lake 
Coffee, etc., Co. v. Salt Lake County 
District Court, 140 P. 666, 44 Utah 
411. ‘ 


- 60. Smellie v. Southern Pac. Col; 
(Cal.) 287 P. 343 [sperseding op 276 
Pp. 338]; Montecito County Water 
Dist. v. Doulton, 224 P. 747, 193 Cal. 
398; State Commission in Lunacy v. 
Welch, 129 P. 977, 20 Cal.App. 807; 
‘State Commission in Lunacy v. Welch, 


Smellie v. Southern Pac. Co..,| 


129 P. 974, 20 Cal.App. 624. 


61. Idaho.—Brainard v. Coeur 
D’Alene Antimony Mining Co., 208 P. 
855, 35 Idaho 742. 


Mich.—Nash y. Robinson, 197 N.W. 
522, 524, 226 Mich. 146 [quot Cyc]. 


N.Y.—Matter of Davis, 44 N.E. 185, 
149 N.Y. 545; In re Potter, 175 N.Y.S. 
598, 106 Mise! 113; People v. Ladew, 
170 N-Y.S. 196, 102 Misc. 595. 


Or.—Darling v. Miles, 111 P. 702, 
112 P. 1084, 57 Or. 593. 


Porto Rico.—Arbona v. Christian- 
son, 26 Porto Rico 250. 


[a] Statute providing that it is not 
retroactive does not prohibit a change 
in form of remedy. Davidoff v. Chip- 
ornoi, 166 N.Y.S. 996, 101 Misc. 291. 


62. Cal.—Maguire v. Cunningham, 
ae i 838, 845, 64 Cal.App. 536 [cit 
yc]. 


Conn.—Buel’s Appeal, 22 A. 488, 60 
Conn, 63. 


Idaho.—Brainard vy. Cceur d’Alene 
Antimony Mining Co., 208 P. 855, 385 
Idaho 742. 


Mich.—Nash v. Robinson, 197 N.W. 
522, 524, 226 Mich. 146 [quot Cyc]. 


N.Y.—Berkovitz v. Arib & Houl- 
berg, Inc., 130 N.H. 288, 230 N.Y. 261; 
Matter of Davis, 44 N.H. 185, 149 N.Y. 
39; Southwick v. Southwick, 49 N.Y. 
510 [aff 32 N.Y.Super. 234, 9 Abb.Pr. 


N.S. 109]; Bagle-Picher Lead Co. v. 
Mansfield Paint Co., 194 N.Y.S. 386, 
201 App.Div. 223; In re Potter, 175 
N.Y.S. 598, 106 Mise. 113; People v. 
Ladew, 170 N.Y.S. 196, 102 Misc. 595; 
Rouge v. Rouge, 35 N.Y.S. 836, 14 
Mise. 421, 25 “N-Y.Civ.Proc: 102, 2 
Amn Cas 13.16) Catto 6 IN. Y.9. 4005) 20 
Misc. 36]. 


Or.—Darling v. Miles, 111 P. 702, 112 


P. 1084, 57 Or. 593. 


Pa.—Krause v. Penna. R. Co., 4 Pa. 
Co. 60, 20 Wkly.N.C. 111. 


Porto Rico.—Arbona v. Christian- 
son, 26 Porto Rico 250; Cintron v. 
Banco, 15 Porto Rico 495. 


Tex.—Texas Midland R. Co. v. 
Southwestern Tel., etc., Co., 58 S.W. 


| 152, 24 Tex.Civ.App. 198. 


Utah.—-Salt Lake Coffee, etc., Co. v. 
Salt Lake County District Court, 140 
P. 666, 44 Utah 411. 


vVt.—Hine v. Pomeroy, 39 Vt. 211. 


Man.—Foulds v. Foulds, 12 Man. 
389. 


63. See cases infra this note. 


{a] Civil practice act (1) does not 
apply to actions and special proceed- 
ings pending Oct. 1, 1921, when the act 
took effect (Luitwieler v. Luitwieler 
Pumping Engine Co., 192 N.Y.S. 891, 
118 Misc. 192), (2) but the court may 
extend ‘remedial legislation” con- 
tained in the act to such actions, 
where such a course is “in the interest 
of justice’ (Luitwieler v. Luitwieler 
Pumping Engine Co., supra). (G3) 
The act should be applied to such ac- 
tions where it can be applied without 
prejudice to accrued rights (First 
Const. Co. of Brooklyn v. Rapid Tran- 
sit Subway Const. Co., 203 N.Y.S. 359, 
122 Misc. 145 [aff 206 N.Y.S. 822, 211 
App.Div. 184]; Eagle Picher Lead Co, 
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action thereafter to accrue,*? and also, unless the 
contrary intent is expressed,°*? such enactments as 
do not affect the nature of the remedy, but relate 
solely to incidents of procedure, are applicable to 
all proceedings taken in pending actions from the 
time they take effect.°+ 


A statute which expedites 


v. Mansfield Paint Co., 194 N.Y.S. 386, 
201 App.Div. 223). (4) A remedial 
provision, as meant by the enactment, 
is any provision contained in the act 
enacted to simplify the procedure to 
be followed in enforcing rights or re- 
dressing wrongs, and intended to over- 
come defects in the procedure as it 
existed under a prior act. MacDonald 
v. Hamilton B. Wills & Co., 191 N.Y.S. 
566, 199 App.Div. 203; First Constr. 
Co. of Brooklyn v. Rapid Transit Sub- 
way Constr. Co., 206 N.Y.S. 822,211 
App.Div. 184 [laff 203 N.Y.S. 359, 122 
Mise. 145]. 


64. Ark.—Foster v. Graves, 275 Ss. 
W. 653, 168 Ark. 1033. 


Cal.—Maguire v. Cunningham, 222 
P. 838, 845, 64 Cal.App. 536 [cit Cyc]. 


Idaho.—Brainard v. Cour d’Alene 
Antimony Mining Co., 208 P. 855, 35 
Idaho 742. 


Tll.—People y. Clark, 119 N.HE. 329, 
283. ¢1ll. 2215 Chicago, ete, R. Co. ve 
Guthrie, 61 N.E. 658, 192 Ill. 579. 


Bee AES Bee te v. Wheeler, Morr. 


se ee aeen v. Hayne, 2 Metc. 


Mich.—Nash v. Robinson, 197 N.W. 
522, 524, 226 Mich. 146 [quot Cyc]. 

N.Y.—Matter of Davis, 44 N.&. 185, 
149 N.Y. 545; Lazarus v. Metropolitan 
El, R. Co., 40 N.H. 240, 145 N.Y. 581 
[quot Lyman y. Rochester Title Ins. 
Coy, 55 SNAY.S 2.00, “C74 3 App. Oks 
240]: Southwick v. Southwick, 49 N. 
Y. 510 [aff 32 N.¥.Super. 234, 9 Abb. 
Pr.N.S. 109}; Wagle-Picher Lead Co. 
v. Mansfield Paint Co., 194 N.Y.S. 386, 
201 App.Div. 223; People v. Syracuse, 
113 N.Y.S. 707, 128 App. Div. 702; In re 
Public Works Com’r, 97 N.Y.S. 508, 112 
App.Div. 285 [aff 78 N.H. 146, 185 N. 
Yois9 lls dineresPottery a7 bi Neressga 9 Se 
106 Misc. 113; People v. Ladew, 170 
N.Y.S. 196, 102 Misc. 595; Brown y. 
Brown, 115 N.Y.S. 1039, 63 Mise. 110. 


Ohio.—Woodruff v. State, 173 N.E. 
206, 36 OhioApp. 287. 


Okl.—Fry v. Wolfe, 234 P. 191, 106 
Okl. 289; Shelby-Downard Asphalt Co. 
v. Enyart, 170 P. 708, 710, 67 Ok}. 237 
[quot Clark v. Kansas City, ete, R. 
Co., 118 S.W. 40, 219 Mo. 524]; Inde- 
pendent Cotton Oil Co. v. Beacham, 
120 P. 969, 31 Okl.. 384. 


Or.—Denny v. Bean, 93 P. 693, 94 P. 
503, 51 Or. 180. . 


Pa.—Kille v. Reading Iron-Works, 
19 A. 547, 1384 Pa..225; In re Hickory 
Tree Road, 43 Pa. 139: Cairns v. 
Spencer, 87 Pa.Super. 126, 128 [quot 
Kuca v. Lehigh Valley Coal Co., 110 A. 
731, 268 Pa. 163]; Barnesbore Borough 
vy. Lampman, 40 Pa.Super. 614; 
Barnesboro Borough y. Speice, 40 Pa. 
Super. 609 [quot In re Brubaker’s Es- 
tate, 59° Pa.Super. 109," 1i27-5 In“ re 
Springfield Tp. Road, 24 Pa.Co. 625; 
Kkrause v. Pennsylvania R. Co., 4 Pa. 
Co. 60, 20 Wkly.N.C. 111. 


S.C.—Green v. City of Rock Hill, 147 
S.E. 346, 149 S.C. 234. 


Tex.—Falls v. Key, 
S.W. 8938, 896 [cit Cyc]. 


Utah.—Salt Lake Coffee, etc., Co. v. 
Salt Lake County District Court, 140 
P. 666, 44 Utah 411. 


Eng.—The Ydun, 
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[1899] P. 236; 
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litigation®® or prevents a delay of justice®*® should 
be made to apply to pending proceedings. 

-[§ 702] (2) Special Proceedings. 
proceeding*’ it is also the rule that in so far as a 
new statute merely provides for changes in the mode 
of procedure, it will not invalidate steps taken be- 
fore it goes into effect,®® but will apply to all pro- 


ecedings taken thereafter.®® 


[§ 703] ¢. Jurisdiction and Venue?°—(1) Juris- 
Where such intention is clearly expressed 
in the act,’ or in the absence of a saving clause,‘? 
a statute depriving a court of jurisdiction may op- 
erate retrospectively to suspend proceedings then 
Further, where clearly intended,** or 
in the absence of a contrary intent,’® a statute con- 
ferring jurisdiction may operate to give jurisdiction 
over causes of action arising before the passage of 


dicticn. 


pending.*? 


the act.7® 
{§ 704] (2) Venue. 


Singer v. Hasson, 50 L.T.Rep.N.S. 326. 


Que.—Ex p. Hum Bing You, 40 Que. 
K.B. 414, [1926] 3 Dom.L.R. 462, 46 
Can.Cr.Cas. 238. 


[a] Prima facie application.— 
When a statute deals with procedure 
only, prima facie it applies to all 
actions, namely, those which have ac- 
crued or are pending and future ac- 
tions. Dickson v. Alabama Machinery 
& Supply Co., 89 So. 843, 18 Ala.App. 
164 [cert den 89 So. 922, 206 Ala. 
698]; Laird v. Carton, 89 N.E. 822, 
DOERwNays 7 L69! 3 2b NLR ACINES Ae 1895 
Christiano v. Christiano, 197 N.Y.S. 
72, 204 App.Div. 47; Lindholm _ v. 
Waite, 119 N.Y.S. 1182, 134 App.Div. 
993; Buffalo Grain Co. v. Ryan Elevat- 
ing, etc., Co., 123 N.Y-.S. 80, 68 Misc. 
19: Texas Refining Co. v. Alexander, 
(Tex.Civ.App.) 202 S.W. 131; Blakely 
v. Commercial Union Assur. Co., (Tex. 
Civ.App.) 160 S.W. 443, 444; Phoenix 
Ins, Co. v. Shearman, (Tex.Civ.App.) 
43 S.W. 1063, 1064 (last two cases 
quot Sutherland St. Constr. § 482); 
Odenthal v. State, 290 S.W. 743, 106 
Tex.Cr. 1; Horne v. Galt, 1 Alta. L. 
392. 

65. Litch v. Brotherson, 
Pr. (N.Y.) 384, 25 How.Pr. 407. 


66. Litch v. Brotherson, supra; 
Royer v. Loranger, 8 Que.Q.B. 119. 


67. Defined see Actions § 35. 


68. Kingan & Co. v. @ssam, 121 N. 
EB. 289, 75 Ind.App. 548 [transf den 
131 N.E. 81, 190 Ind. 554]; Clugston v. 
Rogers, 169 N.W. $, 10, 203 Mich. 339 
iquot Cyc]. F 


69. Clugston v. Rogers, supra. 


See also infra § 720 (amendatory 
acts). 
70. Statutes conferring jurisdic- 
tion: 
As to actions for injuries to animals 
by railroad see Railroads § 1599 
note 70 fa]. 


To grant divorce see Divorce § 34. 
71. Corbett v. U. S., 1 Ct.Cl. 139. 


72. Fairchild v. U. S., 91 F. 297; 
Remington v. Smith, 1 Colo. 53. But 
see Lilly v. Purcell, 78 N.C. 82 (stat- 
ute ousting jurisdiction does not ap- 
ply to pending action). 


73. i;Rairchild svi; Us, S.,. 91. By 29'7: 
Corbett v. U. S., 1 Ct.Cl. 1389; Reming- 
ton v. Smith, 1 Colo. -53; State -v. 
Lackey, 2 Ind. 285. 


{a] Statute relating to criminal ju- 


16 Abb. 


Le yf 
ati it 


STATUTES 


In a special 


action has been 


1p 
s re 


may be construed to apply to actions accrued or 
pending at the time it takes effect,77 but, unless 
such intention is clearly expressed, it will not be 
given a retroactive effect.*® 

[§ 705] d. Parties, Pleading, and Evidence—(1) 
Parties."® A statute determining who may be prop- 
er parties to actions, especially when of a remedial 
nature,®® will be applied to actions aecrued** or 
pending*®? at the time of its passage. 

[§ 706}. (2). Pleading.*? : 
pressed intention of the legislature, application of 
statutes relating to pleading to existing causes of 


Depending on the ex- 


permitted** or refused.*> In the 


absence of any such expression of intention, they 
will not be construed to invalidate pleadings filed 
before the time they take effect,®® but will be ap- 
plied to all pleadings thereafter filed, even though 


the cause of action had accrued®* or was pending.®® 


A statute relating to venue 


risdiction is within rule. State v. 


Lackey, 2 Ind. 285. 


{b] Statute conferring upon one 
court jurisdiction then exercised by 
ancther (1) will not operate to divest 
jurisdiction already acquired by the 
latter (Gould v. Hayes, 19 Ala. 438, 
450; Champlin v. Bakewell, 21 La. 
Ann. 353; Com. v. Feudson, 11 Gray 
(Mass.) 64; State v. St. Louis County 
Ct., 38 Mo. 402), (2) unless the act 
clearly indicates that the jurisdiction 
conferred by it is exclusive (State v. 
Lackey, supra; Com. v. Hudson, supra; 
State v. St. Louis County Ct., supra). 


74. Thompson  v. Harbison, “ 
Blackf. (Ind.) 495; State v. Welch, 25 
A. 900, 65 Vt. 50. 


75. Larkin v. Saffarans, 15 F. 147. 
But see Buck vy. Dowley, 16 Gray 
(Mass.) 555 (statute conferring ju- 
risdiction does not apply to a bill 
filed before its passage). 


76. WLarkin v. Saffarans, 15 F. 147; 
Thompson v. Harbison, 7 Blackf. 
(Ind.) 495; State v. Weleh, 25 A. 900, 
65 Vt. 50. 


[a] Statute relating to criminal 
jurisdiction is within rule. State vy. 
Welch, 25 A. 900, 65 Vt. 50. 


77. Houston, etc., R. Co. v. Graves, 
50 Tex. 181; Ball v. Presidio County, 
(Tex.Civ.App.) 27 S.W. 702 [rev on 
eon grounds 29 S.W. 1042, 88 Tex. 


78. In re Sanborn, 56 N.W. 25, 96 
Mich. 606; Baines v. Jemison, 23 S.W. 
639, 86 Tex, 118. 


79. Parties generally see Parties 
47 C.J. p 1. 


80. Berry v. Kansas City, ete., R. 
aes 34 P. 805, 52 Kan. 759, 39 Am.S.R., 


81. Berry v. Kansas City, ete., R. 
Co., supra; Throop vy. Cheeseman, 16 
Johns. (N.Y.) 264. 


[a] Substitution or designation of 
new parties.—(1) The general rule 
against giving statutes a retrospec- 
tive effect does not apply to statutes 
concerning the substitution or desig- 
nation of new parties duly authorized 
to maintain and enforce a recognized 
or existent right. Waddill v. Masten, 
90, S.E, 694, 172 N.C. 582. (2) Gen- 
eral rule see supra § 692. 


82. Holyoke v. Haskins, 9 Pick, 
(Mass.) 259; Porter v. Quig Motor 
Car Co., 6 Pa.Dist.&Co. 91. . 


[a] Substitution or designation of 


new parties.—(1) The general rule 
against giving statutes a retrospective 


effect does not apply to statutes con-” 


zerning the substitution or designa- 
tion of new parties deemed necessary 
to a proper determination of the case. 
Waddill v. Masten, 96 S.E. 694, 172 N. 
nade (2) General rule see supra 
§ 692. 


83. Statutes relating to: 


Amendments to pleadings see Plead- 
ing § 584, : 


Modification of rules of pleading see 
Pleading § 4. 


| Verification of pleading see Pleading 


§ 825 note 52 [d]. 


84 Grinder v. Nelson, 9 Gill (Md.) 
299, 52 Am.D. 694. 


85. Larsh v. Estep, 8 Ind. 287; 
Pickering v. Pickering, 19 N.H. 389; 
Guzman v. Vidal, 8 Porto Rico 329; 
Hopfe v: Canadian Pac. R. Co., 17 Alta. 
L. 231, 66 Dom.L.R. 317. 


86. Wood v. Ostram, 29 Ind. 177; 
Smith v. Keen, 26 Me. 411; Merwin v. 
Ballard, 66 N.C. 398. 


87. Southern Indiana R. Co. v. Pey- 
ton, 61 N.E. 722, 157 Ind. 690. 


[aj] Rule applied.—A statute per- 
mitting the joining of counts for con- 
scious suffering and for conscious suf- 
fering followed by death, being rem- 
edial, is retroactive. Howard v. Fal} 
River Iron Works Co., 89 N.E. 615, 
203 Mass. 273; Bartley v. Boston, ete., 
R. Co., 83 N.E. 1093, 198 Mass. 163. 


gant Ga.—- Willis v. Fincher, 68 Ga. 


Pa.—Delaney v, City of Chester, 26 
Pa.Dist. 62. 


R.I.—Grinnell v. Marine Guano, etc., 
Co, 13. R.5, 186: ; ; 


Serene ee v. North, 1 Overt. 


Wis.—Blair v. Cary, 9 Wis. 543. 


[a] Supplement.—Where the decla- 
ration was filed before a new statute 
as to procedure went into effect, de- 
murrers to replications filed long after 
the act became effective will not be 


stricken because the act abolished de- _ 


murrers under a supplement to the act 
providing that only certain provisions 
shall be applicable to’ suits instituted 
before enactment, and the excepted 
provisions having no relevancy to de- 
murrers. Hegedus v. Thomas Iron 
Co., 110 A, 822, 94 N.J.Law 292. 


{b] In New York (1) under Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 701-706 
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§§ 707-709] 


[§ 707] (3) Evidence.*® Rules of evidence are 
at all times subject to modification by the legisla- 
ture,®° and a statute relating to such rules consti- 
tutes ‘an exception to the general rule®! against re- 
While it has been said 
that statutes relating to rules of evidence are al- 
ways retrospective unless there is some good reason 
against it,°* statutes changing rules of evidence are 
appheable from their passage,°* not only to causes 
of action arising thereafter,®® but also to actions 
accrued®® or pending®’ at. the time. 
ever, it was clearly the intention of the legislature 
not to make the act retrospective,?® or, as in the 
case of evidence in criminal prosecutions,?® where 
a retrospective construction would render the stat- 
ute unconstitutional, it will be given only a prospec- 


troactive construction.®2 


tive operation. 
[§ 708] e. Trial. 


Statutes relating to the time? 


STATUTES 


11 
Where, how- es 
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lenges’ of jurors, are to be construed as applicable 
to all proceedings, whether in civil or ecriminal® 
cases, from the time they take effect; but such 
statute does not apply to trials’ or proceedings there- 
in* occurring before they went into effect, in the 
absence of contrary provision,® and, by express di- 
rection of the legislature, may be made applicable 
only to actions subsequently instituted.1° 


[§ 709] f. Judgments and Enforcement There- 
A statute should not be construed to impair 
the force or validity of a judgment previously ob- 
tained,” to give validity to a judgment theretofore 
readered without authority,?? or to authorize a judg- 
ment in a pending proceeding to which a party was 
net entitled at the time the action was commenced.!# 
So statutory phrases have been construed to apply 


the statute only to judgments obtained after the 


or mode® of trial, and to competency* and chal- 


Prac. Act § 1569 providing that its 
remedial provisions may apply, in the 
interest of justice, to actions com- 
menced prior to its enactment, ques- 
tions of misjoinder, brought by de- 
murrers served prior to enactment of 
Civil Practice Act but not argued until 
after such date, should be determined 
under such act. First Const. Co. of 
Brooklyn v. Rapid Transit Subway 
Const. Co.) 206, N.Y.S2-822;\211- App. 
Div. 184 [aff 203 N.Y.S. 359, 122 Misc. 
145]. (2) However, where such argu- 
ment was before the enactment of the 
act and the decision subsequent there- 
to, the decision may properly be made 
under the Code of Civil Procedure. 
Lyon v. Pennsylvania R. Co., 196 
N.Y.S. 562, 119 Misc. 380. 


89. Statutes relating to: 
Changes in law relating to taking 
depositions see Depositions § 6. 
Enrollment records as to Indians as 
eonclusive evidence see Indians § 
31 note 85 [b}. 


90. See Constitutional Law § 579. 
91. See supra § 692. 


92. Ritter v. Seestedt, 180 
412, 413, 212 Mich. 208 [cit Cyc]. 


93.° Milier-Brent Lumber Co. v. 
State, 97 So. 97, 210 Ala. 30; Birming- 
ham Trust, ete., Co. v. Currey, 57 So. 
962, 175 Ala. 373, Ann.Cas.1914D 81. 


94, Hubbard v. New York, etc., R. 
Co., 40 A. 533, 70 Conn. 563; Fish v. 
Chicago, etc., R. Co., 84 N.W. 458, 82 
Minn. 9, 83 Am.S.R. 398; Easterling 
Lumber Co. v. Pierce, 64 So. 461, 465, 
106 Miss. 672 [appeal dism 35 8.Ct. 
133, 235 U.S. 380, 59 L.Ed. 279, and 
quot Cyc]; Walker v. Alexander, (Tex. 
Civ.App.) 212 S.W. 713, 715 [rev on 
other grounds 227 S.W. 696, and quot 
Cyc]; Jessee v. De Shong, (Tex.Civ. 
App.) 105 S.W. 1011. 


95. Stocker v. Foster, 60 N.E. 407, 
178 Mass. 591; Easterling Lumber Co. 
yv. Pierce, 64 So. 461, 465, 106 Miss. 
672 [appeal dism 35 S.Ct. 133, 235 U.S. 
380, 59 T.Ed. 279, and quot Cyc]; 
Grand Forks First M. E. Church v. 
Fadden, 77 N.W. 615, 8 N.D. 162; 
Lewis v. San Antonio, 7 Tex. 258; 
Walker v. Alexander, (Tex.Civ.App.) 
2912 S.W. 713, 715 [rev on. other 
grounds 227 S.W. 696, and quot Cyey 


96. Ind.—Southern Indiana R. Co. 
vy. Peyton, 61 N.E. 722, 157 Ind. 690. 


60 N.E. 


N.W. 


Mass.—Stocker v. Foster, 
407, 178 Mass. 591. 


Miss.—Hasterling Lumber. Co. _v. 
Pierce, 64 So. 461, 465, 106 Miss. 672 


[appeal dism 35 S.Ct. 1338, 235 U.S. 


380, 59 L.Ed. 279, and quot Cyc]. 


Ohio.—Cincinnati, ete. R. Co. v. 
Hedges, 15 OhioCir.Ct. 254, 8 OhioCir. 
Dec. 265. 


SYRE Wie ae v. San Antonio, 7 Tex. 


Ont.—Sanders v. Malsbury, 1 Ont. 


178; Atty.-Gen. v. Halliday, 26 U.C. 
Q:B. 397. 5 
97. Conn.-—Hubbard v. New York, 


etc., R. Co., 40 A. 533, 70 Conn. 563. 


Iowa.—Inghram vy. Dooley, Morr. 
29; Ballard v. Ridgley, Morr. 27. 


Miss.—Easterling Lumiber Co. v. 
Pierce, 64 So. 461, 465, 106 Miss. 672 
[appeat dism 35 S.Ct. 138, 235 U.S. 
380, 59 L..Hd. 279, and quot Cyc]. 


Mass.—Woodvine v. Dean, 79 N.E. 
882, 194 Mass. 40. ~ 


Mont.—Eaxter v. Hamilton, 51 P. 
265, 20 Mont. 327. 


N.D.--Grand Forks First M. HE. 
spa v. Fadden, 77 N.W. 615, 8 N.D. 


Pa.—Krause v. Penna. R, Co., 4 Pa. 
Co. 60, 20 Wkly.N.C. 111. 


Tex.—Walker v. Alexander, (Civ. 
App.) 212 S.W. 713, 715 [rev on oth- 
er ground 227 S.W. 696 and quot 
Cyc]; Jessee v. De Shong, (Civ.App.) 
105 S.W. 1011. 


Ont.—Re Wicks & Armstrong, 61 
Ont.L. 667, [1928] 2 Dom.L.R. 210; 
Grantham v. Powell, 10 U.C.Q.B. 306. 


[a] Where statute is expressly 
confined to “cases now pending,” it 
will not apply. to actions instituted 
after it takes effect. Hardee v. Lang- 
ford, 6 Fla. 13. 


Burden of proof in action for 
wrongful death see Death § 43. 


98. Johnson v. Fry, 143 S.E. 857, 
195 N.C. 832; Cincinnati, ete., R. Co. v. 
Hedges, 63 OhioSt. 339, 58 N.E. 804. 

99. See Constitutional Law § 813. 


1. Statutes relating to qualifica- 
tions of jurors see Juries § 176. 


2. Hoa v. Lefranc, 18 La.Ann. 393. 
8. State v. Main, 16 Wis. 398. 
4 See case infra this note. 
{a] Statutory permission to ques- 


tion prospective jurors as to con- 
scientious scruples as to capital pun- 
ishment applies to all proceedings 
from the time the statute took effect. 
Mercer vy. State, 17 Ga. 146. 


5. Lore v. State, 4 Ala. 178; Stokes 
v. Peo., 58 N.Y. 164, 13 Am.R. 492. 


_ statute takes effect;+> but all statutes relating to 


6 See supra notes 2—5. 
7. See case infra this note. 


[a] Statute relating to exceptions 
to a refusal of instructions does not 
apply to a trial had before its pas- 


sage. Secor v. State, 95 N.W. 942, 118 
Wis. 621. 
8. Weitz v. Walter A. Wood Reap- 


ing, etc., Mach. Co., 68 N.W. 613, 49 
Neb. 484: Peo. v. Chalmers, 14 P. 131, 
5 Utah 201, 


9. Wormley v. Hamburg, 46 Iowa 
144; Wadsworth v. Wadsworth, £0 
Iowa 448. 


10. Joliet Iron, etc., Co. v. Chicago, 
etc., R. Co., 50 Iowa 455; Trebon v. 
Zuraff, 50 Iowa 180; Simendson v. 
Simondson, 50 Iowa 110; Bristow v. 
Guess, 12 Iowa 404; Gassert v. Bogk, 
19 P. 281, 7 Mont. 585, 1 L.R.A. 240 
Hse 13 S.Ct. 738, 149 U.S. 17, 37 L.Ed. 


11. Statutes conferring power to 
amentl, open, or vacate judgments see 
Judgments § 445. 


12. Cal.—Lake v. Bonynge, 118 P. 
53o, 161) Cal. 1:20: 

Conn.—State v. New York, ete., R. 
Co., 40 A. 925, 71 Conn. 43. 

La.—Duperier v. Iberia Parish Po- 
lice Jury, 31 La.Ann. 709. 

Mo.—MeNichol v. U. S. Mercantile 
Reporting Agency, 74 Mo. 457. : 

N.C.-—-Moore County Bd. of Com’rs 
v. Blue, 130 S.E. 7438, 190 N.C. 638. 

Porto Rico.—Font v. Andreu, 8 Por- 
to Rico 211. 


Ont.—Grainger v. Order of Canadi- 
an Home Circles, 15 Ont.W.N. 125. 


13. Price v. Simmons, 13 Ala. 749. 


14. Fielden v. Lahens, 22 N.Y.Su- 
per. 436 [mod 2 Abb.Dec. lil, 3 
Transcr.App. 218, 6 Abb.Pr.N.S. 341]. 


[a] Particular judgment.—No re- 
troactive effect can be given a statute 
in favor of a particular judgment. 
Dallman vy. Dallman, 149 N.W. 137, 159 
Wis. 480. 


15. See cases infra this note. 


[a] Particular phrases.—(1) ‘“Cas- 
es in which any court of probate shall 
make and enter a judgment.” Caruth 


v. Anderson, 24 Miss. 60, 62. (2) 
“Hereafter rendered.’”’ Tremont, etc., 
Mills v. Lowell, 42 N.H. 1134, 165 


Mass. 265. (3). ‘Shall be rendered.” 
Ohio Nat. Bank y. Berlin, 26 App.D.C. 


218. (4) “When any judgment is ob- 
tained.” State v. Connell, 43 N.J.Law 
106. (5) “In all cases where any 
plaintiff shall obtain judgment.” 
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he enforcement of judgments,!* such as those re- 
lating to the issue,!7 return,1® and levy?® of exe- 
eutions, and the sale of property,?° in the absence 
of a contrary legislative intent,?! are applicable 
to all judgments, whether obtained before or after 
their passage. 

[§ 710] g. Costs. The question of what statute 
governs the rights and liabilities of parties with 
regard to costs has been elsewhere considered in 
this work.?? 


[§ 711] h. Appeal and Error. The retrvactive 


effect of statutes relating to matters of appeal, in-~ 


cluding both civil and criminal cases, is treated else- 
where in this work, such as statutes relating to the 
right of appeal or other review in civil?® and crim- 
inal?* cases, relating to appeal from decisions of 
justices of the peace,?®5 imposing or changing pe- 
cuniary limitation as to appellate jurisdiction,?® pre- 


Ashley v. Maddox, 30 F.Cas.No. 18,- 
227, Hempst. 217. (6) “Whenever a 
judgment is given.” Denny v. Bean, 32 
193 P, 693, 94 P. 508, 51 Or. 180. | S 


16. Henschall v. Schmidtz, 50 Mo. 


STATUTES 


SACRA yc aici ih 


[§§ 709-713 


seribing the time for taking appeals or suing out 
writs of error,?* prescribing or changing the time 
for filing record or transcript on appeal,’* relating 
to necessity for bill of exceptions, case, or statement. 
of fact on appeals or ‘writs of error,”® and the effect. 
of a change in the law, pending appeal, as to the 
determination and disposition of the cause by the 
appellate court.*° 


[§ 712] i. Competency of Witnesses.*+ The re-. 
troactive effect of statutes relating to the compe- 
teney of witnesses is elsewhere treated in this work,. 
such as statutes relating to the competency of hus- 
band or wife,’? attorney,?* and interested parties** 


in an action by or against representatives, succes- 
sors, etc., of deceased or incompetent persons.**® 
[§ 713] 4. Curative Statutes**°—a, In General. 


The object of curative or confirmatory acts*” is. 
to enable parties to carry into effect that which they 


erning competency of witnesses see] Retroactive operation of statute:— 
Witnesses [40 Cye 2193]. 


See Witnesses [40 Cye 2228]. 
83. See Witnesses [40 Cyc g 193]. 
454; Bolton v. Landsdown, 21 Mo. 399. 34. .See Witnesses [40 Cyc 2259]. 
35. See Witnesses [40 Cye 2261]. 


Continued. 
Validating :—Continued. Feit 
Municipal bonds see Municipal 
Corporations § 4211. 
Municipal proceedings for im-— 
provements see Municipal Cor— 


17. Finch v. Carpenter, 5 Abb.Pr. 
N.Y. 225; Allen v. Cunningham, 3 
Leigh (30 Va.) 395. 


[a] May operate to extend time 
for issue of executions on judgments 
previously obtained. Henschall v. 
Schmidtz, 50 Mo. 454; 
Landsdown, 21 Mo. 399. 


18. Allen v. Cunningham, 3 Leigh 
(80 Va.) 395, 


19. Brenes v. Hartman, 17 Porto 
Rico 568; Pratt v. Jones, 25 Vt. 303. 


[a] Statute abolishing exemptions 
from attachments may apply to judg- 
ments previously obtained. Finns v. 
Banker, 5 Kulp (Pa.) 33. 


20. Spencer v. Carter, 4 Hen.&M. 
(14 Va.) 402, 


21. See infra this note. 


[a] Stay of  execution.—Where 
otherwise expressed, a statute will 
not operate retrospectively to deprive 
defendant of a right to stay of execu- 
tion to which he was entitled under 
the law in force when the judgment 
was obtained. Du Boise vy. Bloom, 
38 Iowa 512. 


22. See Costs §§ 7, 8. 

23. See Appeal and Error §§ 50-54. 
24. See Criminal Law § 3283, 

25. See Justices of the Peace § 386. 
26. See Appeal and Error § 186. 
27. See Appeal and Hrror § 1034. 
28. See Appeal and Error § 2195. 
29. Effect of: 


Change in law pending appeal as to 
determination and disposition of 
cause by appellate court see Appeal 
and Error § 3109. 

Statute relating to necessity for bill 
of exceptions, case, or statement of 
fact on appeals and writs of error 
on pending cases see Appeal and 
Error § 1795. 


30. See Appeal and Error § 3109. 


31. Competency generally see Wit- 
nesses [40 Cyc 2192 et seq.]. 


Law in force at time of trial as gov- 


Bolton v. 


36. Cross references: 
arr special legislation see supra § 


Effect of subsequent legislation on 
statutes held unconstitutional see 
Constitutional Law § 787. 


Power of legislature to validate un- 
authorized acts of highway com- 
mission see Highways § 282 note 15. 


Retroactive operation of statute: 


Creating. status of valid marriage 
for previous cohabitation _ be- 
tween slaves see Husband and 
Wife § 15. 


Validating: 
Assessment and levy of taxes: 
Generally see Taxation [37 Cyc 
1068]. 


Sf) connty. taxes see Counties § 
gla 
OF road taxes see Highways § 


Of school taxes see Schools and 
School Districts § 820. 


Assessments and special taxes of 
Pt Wisi district see Drains § 


County bonds see Counties § 337. 


Defective acknowledgments see 
Acknowledgments §§ 240-250. 


Defective exercise by county of 
power to aid railroads’ see 
Counties § 296. 

Defective organization of corpo- 
ration see Corporations § 214, 

Defects in: 

Entries on public 
Public Lands § 141. 

Road proceedings see High- 
ways § 159 

Sales. of decedents’ property 
under court order see Mxecu- 
tors and Administrators § 
1705. 

Exercise of taxing power see Tax- 
ation [37 Cyc 726]. 

Married woman’s deed see Hus- 
band and Wife § 3883. 


Mortgage foreclosure see Mort- 
gages § 1343 notes 24-26. 


lands see 


porations § 2464. 


Proceedings for creation or alter-. _ 


ation of school districts see 
popeels and School Districts § 


Proceedings under drainage laws: 
see Drains § 11. : 
ape recap see Recognizances: 

6. 
Tax deed see Taxation [387 Cyc 
1450]. 


Tax sale for: 

Delinquent taxes see Taxatiom 
[87 Cyc 13878 et seq]. 

Partly illegal taxes see Taxa- 
tion [37 Cye 1289]. 

Unauthorized county 

see Counties § 250. 
Validity of curative acts: 
Generally see Constitutional Law §§ 
273-276, 786-802. 
Validating: 

Acknowledgments see Acknowl- 
edgments §§ 241-243; Consti- 
tutional Law § 799. ~ 

Assessments and tax levies see: 
Constitutional Law §§ 276, 535,, 
795, 7196. 

County bonds see Constitutional. 
Law § 793. 

Deeds and other instruments see: 
Constitutional Law § 798. 

Married woman’s deed or contract 
see Constitutional Law § 801. 

Municipal bonds see Municipal’ 
Corporations §§ 793, 794, 4211;. 
Constitutional Law § 275. 

Municipal contracts see Munici-- 
pal Corporations § 2231; Con-- 
stitutional Law § 275. 

Municipal expenditures or appro-- 
priations see Municipal Corpo- 
rations § 4091. 

Municipal ordinances see Consti- 
tutional Law §§ 275, 792. ; 
Municipal proceedings for jim- 
provements see Municipal Cor- 

porations § 2464. 4 

Save see Constitutional Law 

§ 274. 


27. Defined see Constitutional Law 


contracts: 


*By GILBERT G. FINLEY (§§ 713-734). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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have designed and attempted, but which has failed 
of its expected legal consequences only by reason 
of some statutory disability or irregularity in their 
action.** Therefore, the general rule that a statute 
should not be construed to operate retroactively, 
unless the legislative intent be clear that it should 
So operate,*® has no application to curative acts,*° 
which are, by their very. nature, intended to act 
upon past transactions, and are, therefore, neces- 
sarily retrospective,*! and ordinarily will be con- 
strued as having no prospective operation.*? They 
operate only on conditions already existing,*® and 
cannot validate something which never had any ex- 
istence.t*+ They are effective to cure all defects re- 
sulting from a failure to comply with provisions 
which are merely directory of the mode of the ex- 
ercise of the power,*® and operate to render imma- 
terial a portion of prescribed proceedings which the 
legislature could originally have dispensed with, but 
which, as the law stood, were material and rendered 
the proceedings void.4® However, curative acts can- 
not cure a want of authority to act at all,*7 so that 
defects and omissions which go to the jurisdiction 
of a board to act at all and which make their ac- 
tion absolutely void cannot be cured in this man- 


38. Baird v. Monroe, 89 P. 352, 150 


STATUTES 


acts do not apply to defects arising 
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ner.*® In no ease will a eurative statute be con- 
strued to validate acts which the legislature could 
not have previously authorized,*® and in no event 
will their retrospective operation be construed to 
deprive third parties of vested rights.®° 


Time from which validation extends. The effect 
of curative statutes is usually to make the acts to 
which they relate valid ab initio,®! but in some eases 
they have been construed to make such acts valid 
only from their passage.°? 


Liberal construction. Curative statutes are given 
a liberal construction,®* and all the provisions there- 
in will be harmonized if it can be done without do- 
ing violence to the language.°* However, where, 
from a consideration of the history and language 
of a curative statute, it appears to have been the 
intention of the legislature to restrict it to certain 
acts, its operation will not be extended by construc- 
tion. 

[§ 714] b. Application to Pending Actions and 
Proceedings. Curative statutes, by reason of their 
remedial and retrospective nature,‘ are applicable 
not only to past transactions generally, but also to 
cases pending in the trial court,®® and, in some juris- 


Ill.—Marsh vy. Chesnut, 14 Ill. 


Cal. 560; Hunt County v. Rains Coun- 
ty, (Tex.Civ.App.) 7 S.W.(2d) 648. 


39. See supra § 692. 


40. Hall v. Fairchild-Gilmore-Wil- 
ton Co., 227 P. 649, 66 Cal.App. 615. 


41. Ala.—Brannan v. Henry, 57 So. 
967, 175 Ala. 454. 


Ark.—Farmers’ Sav., etc., Assoc. v. 
Berger, 69 S.W. 57, 70 Ark. 613. 


Cal.-Hall v.  Fairchild-Gilmore- 
ete Co., 227 P. 649, 66 Cal.App. 
615. : 


Ind.—lLucas v. State, 86 Ind. 180. 


Iowa.—MecSurely v.. McGrew, 118 
N.W. 415, 140 Iowa 163, 132 Am.S.R. 
248. 

Mont.—Snidow v. Montana Home 
for the Aged, 292 P. 722, 88 Mont. 337. 


N.Y.—Conde v. Schenectady, 58 N.H. 
130, 164 N.Y. 258, 264. 


Ohio.—Saltmyer y. Springborn, 1 
OhioN.P.N.S. 157. 

Or.—Menasha Woodenware Co. v. 
Coos County Road Dist. No. 6, 134 P. 
1037, 66 Or. 431. 


Tex.—Hunt County v. Rains Coun- 
ty, (Civ.App.) 7 S.W.(2d) 648. 


W.Va.—Fairmont Wall Plaster Co. 
-y, Nuzum, 102 S.E. 494, 85 W.Va. 667. 


“A curative act is a retrospective 
statute.” Conde v. Schenectady, su- 
pra. 


“Where the omission to be cured is 
‘some act which the legislature might 
have dispensed with by a prior stat- 
ute, the courts will so construe the 
curative act as to give it the retro- 
sspective operation intended.” Plumly 
'y. Hadley, 9 Pa.Dist.&Co., 281, 287. 


42. Til.—Peo. v. Chicago, B. & Q@. 
R. Co., 1387 N.E.-392, 305 Tl. 567. 


Iowa.—Jones v. Berkshire, 15 Iowa 
248, 83 Am.D. 412; Reynolds v. Kings- 
bury, 15, Iowa 238. 


Mont.—Snidow v. Montana Home 
for the Aged, 292 P. 722, 88 Mont. 337. 


Pa.—Marsh v. Nelson, 101 Pa. 51. 


Tex.—Hunt County v. Rains Coun- 
ty, (Civ.App.) 7 S.W.(2d) 648. 
[aj Reason for rule.—Curative 


after the passage of an act, since the 
object of a curative act is not to 
change the law governing future ac- 
ticns, but to waive some requirement 
of the law affecting such actions. 
Rew Vent Cnicaze,  Bivc) On Re CO,,; 131 
N.E. 392, 305 Ill. 567. 


[b] Ilustrations.—(1}) A _ statute 
entitled “an act to legalize the acts 
of boards of trustees,” etc., ‘where 
the inspectors of elections have fail- 
ed,” ete., is retrospective and cura- 
tive only and has no_ prospective 
force. Lucas v. State, 86 Ind. 180. 
(2) A statute will not validate instru- 
ments defectively executed after its 
passage. Jones v. Berkshire, 15 Iowa 
248, 83 Am.D. 412; Reynolds v. Kings- 
bury, 15 Iowa 238. 


[c] Wholly retroactive.—Ordina- 
rily, curative statutes are wholly re- 
troactive. Hunt County v. Rains 
eee (Tex.Civ.App.) 7 S.W.(2da) 


{d] RBeénactment.—Since the re- 
enactment of a curative act does not 
change its meaning nor extend its op- 
eration in any degree, it does not cure 
ner in any wise affect any act done 
after the date it was first enacted. 
Snidow v. Montana Home for the 
Aged, 292 P. 722, 88 Mont. 337. 


43. Snidow v. Montana Home for 
the Aged, 292 P. 722, 88 Mont. 337. 


44. Peo. v. Wemple, 22 N.E. 761, 
LPT NEY. 7-7, 85)-6. L:R.AL3803. * 


“It is impossible to cure what nev- 
er had life enough to be sick.” Peo. 
v. Wemple, supra. 


45. Peo. v. Van Nuys Lighting 
Dist. of Los Angeles County, 162 P. 
walt yCalatO2s 


46. Taylor v. Tennessee & Florida 
Land & Investment Co., 72 So. 206, 71 
Fla. 651. 


47. Montgomery v. Town of Bran- 
ford, 142 A. 574, 107 Conn. 697. , 


48. Peo. v. Van Nuys Lighting 
Dist. of Los Angeles County, 162 P. 
97, 1782. Cale? 792; 


49. Lamont v. Vinger, 202 P. 769, 
61 Mont. 530; Wright v. Johnson, 62 
S.E. 948, 108 Va. 855. 


Invalid as unconstitutional see Con- 
stitutional Law § 786 note 6. 


50. 
23. 


oy oe eather v. Luther, 22 Pa.Dist. 
13) * 

Porto Rico.—Martinez v. 
Porto Rico Fed. 582: 


Tex.—Kurtzman v: Blackwell, 51 
S.W. 659, 21 Tex.Civ.App. 222. 


Uae ee v. Allan, 18 U.C.Q.B. 


Invalid as unconstitutional see Con- 
stitutional Law § 786 note 5. 


51. Brannan v. Henry, 57 So. 967, 
175 Ala. 454; King v. Course, 25 Ind. 
202; Malone v. Peay, 17 S.W.(2d) 901, 
159 Tenn. 321. 


[a] Ratification of whatever a leg- 
islature may originally authorize “is 
equivalent to an original grant of 
power, operative by relation, as of the 
date of the thing ratified.” Malone v. 
Peay, 17 S.W.(2d) 901, 159 Tenn. 321. 


52. > Beo. -vi; MeCain, 51 vCal 3605 
Peo. v. Kinsman, 51 Cal. 92; Peo. v. 
Sel 51 Cal. 91; Reis v. Graff, 51 
Cal. . 


53. McCutcheon Lumber Co. v. 
Minitonas, 22 Man. 681. Contra Men- 
asha Woodenware Co. v. Coos County 
Road Dist. No. 6, 134 P. 1037, 66 Or. 
431 (holding that curative statutes 
are construed strictly). 


Construction of statutes curing de- 
fective acknowledgments see Ac- 
knowledgments § 244. 


54. FEaver v. Wayne, 203 S.W. 22, 
134 Ark. 30. ; 


55. Swartz v. Andrews, 114 N.W. 
888, 1387 Iowa 261, 126 Am.S.R. 285; 
Russell v, Toronto, 42 Can.S.C. 613. 


56. Ala.—Brue v. McMillan, 57 So. 
486, 175 Ala, 416. 


Ark.—Green v. Abraham, 
420. 


Iowa.—Clinton v. Walliker, 68 N.W. 
431, 98 Iowa 655; Tuttle v. Polk, 50 
N.W. 38, 84 Iowa 12; The State v. 
Squires, 26 Iowa 340. 


N.J.—Bonney v. Reed, 31 N.J.Law 
RSs 
Okl.—Chicago, R. I. & P. Ry. Co. v. 


Austin, 163 P. 517, 63 Okl. 169, L.R.A. 
1917D 666. 
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dictions, upon appeal.®? In other jurisdictions, how- 
ever, such statutes do not apply to cases where 
judgment has been entered in the lower court.°® By 
express provision, either in the statute itself®® or 
by general law,*° pending suits may be exempted 
from the operation of a curative statute, but such 
exemption will be strictly construed.*? 


[§ 715] ¢. Situations to Which Applied. Hxam- 
ples of curative statutes are those validating the 
levy of executions,®? bonds issued by private cor- 
porations,®* bonds issued by a cemetery associa- 
tion,** elections held without authority of positive 
law,®* contracts,*® deeds,®* land patents,®* the es- 
tablishment of lots for which the map or plat has 


Multnomah County, 


Or.—Brand v. 
79, 84 


60) Pa 390,62 P.. 209, 38 Or. 
Am.S.R. 772, 50 L.R.A. 389. 


Pa.—Bleakney v. Greencastle Farm- 
ers’, etc., Bank, 17 Serg.&R. 64, 17 
Am.D. 635. 


Tex.—Lyford Independent School 
Dist. v. Willamar Independent School 
Dist., (Commn.App.) 34 S.W.(2d) 854 
[rev (Civ.App.) 3 S.W.(2d) 239]. But 
see Linn v. Scott, 3 Tex. 67 (refusing 
to apply to pending proceedings a 
joint resolution of the legislature val- 
idating the acts of certain officials 
where the effect of such application 
would be to give a good title to land 
to one party to the suit, whereas, 
without sueh application, the other 
party would be entitled to it). 


Wash.—State v. Abraham, 117 P. 
501, 64 Wash. 621 [rev 112 P. 671, 61 
Wash. 601]. 


Man.—McCutcheon Lumber Co. v. 
Minitonas, 22 Man. 681. 


57. Ark.—Van Hook vy. McNeil 
Monument Co., 155 S.W. 119, 107 Ark. 
292; Pelt v. Payne, 30 S.W. 426, 60 
Ark. 637, 90 Ark. 600, 184 Am.S.R. 45; 
Sidway v. Lawson, 23 S.W. 648, 58 
Ark. 117. 


Iowa.—lIowa Sav., ete., Assoc. v. 
Heidt, 77 N.W. 1050, 107 lowa 297, 70 
Am.S.R. 197, 43 L.R.A. 689. 


Md.—State v. Norwood, 12 Md. 195. 


Or.—Brand v. Multnomah County, 
60 P. 390, 62 P. 209, 38 Or. 79, 84 Am. 
S.R.-772, 50 L.R.A. 389. 


Tex.—Brown v. Truscott Independ- 
ent School Dist., (Commn.App.) 34 S. 
W.(2d) 837 [aft (Civ.App.) 20 S.W. 
(2d) 214]; Hunt v. Atkinson, 
(Commn.App.) 17 S.W.(2d) 780. 


Wash.—State v. Abraham, 117 P. 
501, 64 Wash. 621 [rev 112 P. 671, 61 
Wash. 601]. 


[a] Rule applies: (1) Whether 
the decision of the lower court was 
-in favor of such operation (Pelt v. 
Payne, 30 S.W. 426, 60 Ark. 637, 90 
Ark. 600, 134 Am.S.R. 45), (2) or 
against it (Sidway v. Lawson, 23 S.W. 
648, 58 Ark. 117). (3) To curative 
statute becoming effective during 
pendency of appeal (Brown v. Trus- 


cott Independent School Dist., (Tex. 
Commn.App. ) 34 S.W.(2d) 837 [aff 
(Civ.App.) 20 S.W.(2d) 214]), (4) 


writ of error (Brown v. Truscott In- 
dependent School Dist., supra), or 
(5) motion for rehearing (Lyford In- 
dependent School Dist. v. Willamar 
Independent School Dist., 34 S.W.(2d) 
854 [rev (Civ.App.) 8 S.W.(2d) 239]; 
Brown v. Truscott Independent School 
Dist., supra). ; 

{b] Claim against county.—A stat- 
ute validating a claim against a coun- 
ty will be given effect although enact- 
ed pending appeal from a judgment 


For later cases, developments and changes in the law see Annotations, same title and section number, 


STATUTES 


tive force.7® 


on such claim. Van Hook v. McNeil 
peondenent Co., 155 S.W. 110, 107 Ark. 
92. 


{ec} Im Tfllinois a validating act, 
while operative on pending proceed- 
ings, cannot affect a judgment which 
has become final, although a writ of 
error has been sued out, since that is 
not. the continuation of the former 
suit, like an appeal, but the begin- 
ring of a new suit. Peo. v. Willey, 
124 N.B. 385, 289 Ill. 173. 


58. Peo. v. Moore, 1 Idaho 662; 
Keystone Gas Co. v. Salisbury, 234 
S.W. 290, 192 Ky. 643; Cowen v. State, 
i129 N.E. 719, 101 OhioSt. 387; Bar- 
net v. Barnet, 15 Serg.&R. (Pa.) 72, 16 
Am.D. 516. 


59. Mote v. Incorporated Town of 
Carlisle, (lowa) 233 N.W. 695; New 
York, etc., Land Co. v. Weidner, 32 
AL 557, 169) Pa. 359. 


[a] Rule applied although a pro- 
viso that a curative act should not af- 
fect pending litigation renders the 
act meaningless. Mote v. Incorporat- 
egg of Carlisle, (lowa) 233 N.W. 


{b] BWroviso—A provision of a 
curative act that ‘‘nothing in this act 
Shall affect any pending litigation” 
is in the nature of a “proviso” that 
the curative act should not apply to 
pending litigation. Mote v. Incorpo- 
rated Town of Carlisle, (Iowa) 233 
N.W. 695. 


60. Fuller v. Montpelier, 50 A. 544, 
73 Vt. 44. 


61. New York, etc., Land Co. v. 
Weidner, 32 A. 557, 169 Pa. 359. 


{a] Thus the act of May 12, 1891 
(Pamphl. L. 53), curing defective ac- 
knowledgments of conveyances by 
married women, with the proviso 
“that the act shall not apply to suits 
now pending,” applies to a second ac- 
tion of ejectment, brought under a 
rule, by the unsuccessful party to a 
former ejectment, which was unde- 
termined at the passage of the act. 
New York, etc., Land Co. v. Weidner, 
32 A. 557, 169 Pa. 359. 


Peri Norris v. Sullivan, 47 Conn. 
[a] Illustration.—A statute pro- 


when any officer “shall 
have levied” an execution, and by 
mistake or inadvertence the same 
shall not have been completed until 
after the lawful return day, the levy 
shall be valid, is applicable to levies 
already made as well as to later ones, 
Norris v. Sullivan, 47 Conn. 474. 


63. Seymour v. Spring Forest Cem- 
etery Assoc., 39 N.E. 365, 144 N.Y. 333, 
26 L.R.A. 859, 


64. Seymour v. Spring Forest Cem- 
etery Assoc., supra. 


viding that, 


been mislaid, by causing a new survey and a plat 
or map to be made therefrom or by reproducing the 
one lost from a survey already made,°® mortgages,*° 
judgments,*1 sales,’? county boundaries,’* and rat- 
ifying and confirming other acts void when done.’* 


Motor vehicle registration.*® ; 
that a statute curing mistakes due to certain mis- 
statements in applications for registration of mo- 
tor vehicles affects substantive rights and is, there- - 
fore, prospective in operation and has no retroac- 


It has been held 


[§ 716] d. Cure of Defects in Statutes and Rules 
of Court. .The legislature may cure defects in a 
prior act, and from the time cured it becomes valid 


65. Huff v. Cook, 44 Iowa 639. 


66. Iowa Sav., etc., Assoc. v. Heidt, 
77 N.W. 1050, 107 lowa 297, 70 Am.S.R. 
197, 48 L.R.A. 689. 


[a] Usurious contract.—A cura- 
tive act validating a usurious con- 
tract, disturbed -no right other than 
defendant’s mere privilege of plead- 
ing usury, which pertains only to the 
remedy, and the effect of which is not 
to change the agreement, but only to 
remove a bar to its enforcement. 
Iowa Sav., ete., Assoc. v. Heidt, 77 
N.W. 1050, 107 Iowa 297, 70 Am.S.R. 
197, 43 L.R.A. 689. 


67. Burget v. Merritt, 57 N.E. 714, 
155 Ind. 143; Campbell v. Fox, 17 U.C. 
CP. ¢Ont:). 542;. Loucks v. Wiskher; 
2 U.C.Q.B. (Ont.) 470. 


Power to validate defective deeds 
see Constitutional Law § 501. 


68. Brannan v. Henry, 57 So. 967, 
175 Ala. 454; Brue v. McMillan, 57 
So. 486, 175 Ala. 416. 


69. Rudolph v. City of Birming- 
ham, 65 So. 1006, 188 Ala. 620. 


70. McFaddin v. Evans-Snider-, 
Buel Co.; 22 S.Ct. 758, 185 U.S. 505, 
46 L.Ed. 1012 [overr McFadden v. 
Blocker, 48 S.W. 1048, 2 IndianTerr. 
260, 58 L.R.A. 878]. 


71. Underwood v. Lilly, 10 Serg.& 
Rai (Pad .9.% 


Validity of curative acts relating to 
judicial proceedings see Constitution- 
al-Law § 791. : 


72. Kurtzman v. Blackwell, 51 S.W. 
659, 21 Tex.Civ.App. 222. 


73. 
(Tex.Civ.App.) 7 S.W.(2d) 648. 


74 Locke v. Dane, 9 Mass. 360; 
Brand v. Multnomah County, 60 P. 
390, 62 P. 209, 38 Or. 79, 84 Am.S.R. 
772, 60 LRA, 389;  Bleakney., Vv: 
Farmers’, ete. Bank, 17 Serg.&R. 
(Pa.) 64, 17 Am.D. 635. 


_Ca] Rule applied: (1) To exten- 
sion of limits of prison yard by court 
of sessions. Locke v. Dane, 9 Mass. 
360. (2) To change of street grade. 
Brand v. Multnomah County, 60 P. 
390, 62 P. 209, 38 Or. 79, 84 Am.S.R. 
772, 50 L.R.A. 389. (8) To legaliza- 
tion of bank which had forfeited its 
charter, so as to validate notes taken 
by the bank after the aforesaid for- 
feiture. Bleakney v. Farmers’, etc., 
He ea 17 Serg.&R. (Pa.) 64, 17 Am.D. 


75. Rules governing see Motor 
Vehicles §§ 74-209. 


Effect of failure to compl with 
law as to license or registration see 
Motor Vehicles §§ 187-193. 


_76. Rosenthal v. Liss, (Mass. 
N.E. 142. Wiens ace 


Hunt County v. Rains County, 
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prospectively ;77 it may also validate existing rules 
of court which prior to that time were invalid.78 

[§ 717] 5. Expositery Acts?°—a. Definition. An 
expository or declaratory act is one that does not 
purport to change the former law, but only to de- 
termine the proper construction to be placed upon 
the common law or a former statute.®° 


[§ 718] b. Construction. 


77. Polo v. 120 N.Y.S. 


227, 66 Misc. 35. 


Retrospective effect of statute cur- 
ing defect in eminent domain statute 
see Eminent Domain § 129. 


78. Johnson v. Superior Ct. of San 
Bernardino County, 250 P. 686, 79 Cal. 
App. 650. 


79. Validity of see Constitutional 
Law §§ 247-251, 273-276. 


$0. Peyton v. Smith, 15 S.C... 476, 
17 Am.D. 758. 


[a] Other definitions.—(1)‘‘An ex- 
pository statute, which is substan- 
tially in the nature of a mandate to 
the courts to construe and apply a 
former law, not according to judicial, 
but according to legislative judg- 
ment.” Lindsay v. U. S. Savings, etc.. 
Assoc., 24 So. 171, 120 Ala. 156, 168, 42 
L.R.A. 783 (quot Endlich Building As- 
soc. (2d ed) § 43). (2) “A declaration 
of what the law ‘was, is, and shall be 
hereafter taken’ when put into the 
form usual in statutes which operate 
to settle the law retrospectively.” 
Per Baldwin, J., in Ex p. Poulson, 19 
F.Cas.No. 11,350 [quot Cuyler v. At- 
jantici-ete., R..Co5.131 F..95, 974d..%G) 
“One which is passed in order to put 
an end to doubt as to what is the com- 
mon law or the meaning of another 
statute and which declares what it is 
and ever has been.” Bouvier L. D.; 
Irwin v. Irwin, 37 P. 548, 2 Okl. 180, 
*216 (per Scott, J., dis op); State v. 
Wirt County Court, 59 S.H. 981. 63 W. 
Va. 230, 245 (per Miller, J., dis op). 
(4) One which is ‘expressive of tne 
eommon law.’ Gray v. Bennett, 3 
Mete. (Mass.) 522, 527. 


[b Blackstone’s definition.— 
“Statutes also are either declaratory 
of the common law, or remedial of 
some defects therein. Declaratory, 
where the old custom of the kingdom 
is almost fallen into disuse, or be- 
come disputable; in which case the 
parliament has thought proper, in 
perpetuum rei testimonium (as a last- 
ing testimony of the thing), and for 
avoiding all doubts and difficulties, to 
declare what the common law is and 
ever hath been.” 1 Blackstone Comm. 


p 86. 


[c] Does not include: (1) An act 
merely reénacting a former statute 
in force (Spokane Falls, ete., R. Co. 
vy. Stevens County, 93 P. 927, 43 Wash. 
699; Great Northern R. Co. v. Sno- 
homish County, 93 P. 924, 48 Wash. 
478), (2) or repealed (Carpenter yv. 
Rodgers, 1 Mont. 90), (3) nor a stat- 
ute effecting an entire change in the 
former law (State v. Stock, 16 P. 106, 
88 Kan. 154; Johnson v. Dexter, 37 


Vt. 641). 
U.S.—Mosle v. Bidwell, 130 F. 


81. 
$34, 65 C.C.A. 533 [rev 119 F. 480]; 
In re Clinton Bridge, 5 F.Cas.No. 2,- 


Stevens, 


As a general rule an 
act declaring the proper construction of a former 
statute is given a retroactive operation so as to de- 
termine the meaning of the earlier statute from its 
enactment.*1 This rule, however, is universally rec- 


or eee CO Te ee ey. 
, ey Hi 
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900, Woolw. 150 [aff 10 Wall. 454, 19 
L.Ed. 969]. 


Colo.—Cowell v. Colorado Springs 
aa Colo. 82 [aff 100 U.S. 55, 25 L.Ed. 


D.C.—Washington, Hap Co. Av. 


Martin, 7 D.C. 120. 
pei o Ttanne v. Wanett, 28 N.C. 


etc., 


Qhio.—State v. Ohio Soldiers,’ etc., 
Orphans’ Home, 37 OhioSt. 275. 


$.C.—Peyton v. Smith, 15 S.C.L. 
476, 17 Am.D. 758; Hall v. Goodwyn, 
15 8.C.I.. 442; Adams v. Chaplin, 10 
S.C.Eq. 265. 
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. Ont.—In re Gillespie, 19 Ont.A. 713; 
Re Saugeen Mutual F. Ins. Co., 19 


ng.—Jones v. Bennett, 6 Aspin. 


Ont. 417; McEvoy v. Clune, 21 Grant 
Sey: 515; Doe v. Grover, 4 U.C.Q.B. 
[a] Thus a statute declaratory of 


a former one has the same effect on 
such former act, in the absence of any 
intervening rights, as if the declara- 
tory act had been embodied in the 
original act at the time of its passage 
by the legislature. State v. Ohio 


Soldiers’, etc., Orphans’ Home, 37 
OhioSt. 275. 
[b] Amendment construing stat- 


ute.—A declaratory act, in the form 
of an amendment, placing a legisla- 
tive construction upon the original 
act, will be construed retrospectively 
as taking effect at the same time as 
the original act. Mosle v. Bidwell, 130 
F. 334,65 C.C.A. 533 [rev 119 F. 480]. 


82. U.S.—Ogden v. Blackledge, 2 
Cranch 272, 2 L.Ed. 276; - Virginia 
Coupon Cases, 25 F. 641, 647, 654, 666. 


D.C.—Washington, ete., Co. v. Mar- 
CIN, 1 OCs dO: ; 


Iowa.—Baker v. Clowser, 138 N.W. 
837, 158 Iowa 156, 43 L.R.A.N.S. 1056. 


ieee ne mbes vy. Tobias, 3 Paige 
338. 


Pa.—Erhard v. Clearfield Creek Coal 
Cony 5b iParDist./611, 


83. Luke v. Calhoun County, 56 
Ala. 415; Lambertson v. Hogan, 2 Pa. 
22. 


84, Stephenson _v. Doe, 8 Blackf. 
(Ind.) 508, 46 Am.D. 489; Peo. v. New 
York, 16 N.Y. 424. 


85. Home Mut. Ins. Co. v. Stock- 
dale, 12 F.Cas.No. 6,662 [rev 20 Wall. 
323, 22 L.Ed. 348]; Dequindre v. Wil- 
liams, 31 Ind. 444; Richardson v. Fitz- 
gerald, 109 N.W. 866, 132 lowa 253. 


86. Cross references: 
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ognized to be subject to the limitation that a de- 
claratory act will not be given a retroactive opera- 
tion to impair rights vested’? or to affect cases ter- 
minated** before its passage. 
construction of such acts has been still further lim- 

ited by denying their application to cases pending - 
at the time of their passage,’+ or even to all acts 

or oceurrences prior to their passage.®® 


{[§ 719] 6. Amendatory Acts, 
Codes**°—a. Amendatory Acts’7—(1) In General. 
In accordance with the rule generally applicable to 
legislative enactments,** unless required in express 


In other cases the 


Revisions, and 


Authority of court to proceed with 
pending action after amendment of 
law conferring jurisdiction see 
Courts § 140. 


Liability of county for share of cost 
of bridge where statute imposing 
such liability has, subsequent to 
completion of bridge, been amended 
so as to absolve county from such 
acres see Bridges § 14 note 83 

ij. 


Retroactive effect of particular 


amendatory acts: 


Act changing law governing case 
pending appeal see Appeal and 
Error § 3109. } 

Act changing procedure for appeal, 
as applied to pending criminal 
case see Criminal Law § 3283. 

Act givihg remedy in federal court 
on United . States contractors’ 
bonds see United States [39 Cyc 


Toone 
Governing or concerning: 
Assessments by municipalities 


for public improvements see 
Municipal Corporations § 2824. 
Bankruptcy § 14. 


Change of venue see Venue [40 
CycAl TT. 


Community Property Act 
Husband and Wife § 1076. 


Costs § 8. 
pre eee proceedings see Drains 


see 


Legacy and inheritance taxes see 
Taxation [37 Cyc 1558]. ; 
Levy of taxes for highway pur- 

poses see Highways § 492. 
Mutual benefit societies’ charter 


oon Mutual Benefit Insurance § 


Notice of appeal see Appeal and 
Error § 1317 note 91 [a]. 


rue statute see Criminal Law 


Police pensions see 
Corporations § 1408. 

Registration of Land Titles § 3. 

Renewal and refiling of chattel 
mortgages see Chattel Mortga- 
ges § 233 notes 96-99. 

Right to, and scope of, appeal see 
Appeal and Error §§ 51—53. 
Right to, or scope of, appeal in 
criminal cases see Criminal 

Law § 3283. 
Rules of evidence in criminal cas- 
es see Constitutional Law § 813. 
Time for entry of judgment as af- 
fected by motion for new trial 
See Judgments § 199 note 6 
[a] (2). 


87. Constrnetion in general see su- 
pra §§ 645-647. 


88. See supra § 692. 


Municipal 


1182 [59 C.J.] 


STATUTES 


tg. 79 


terms®® or by clear implication,®® an amendatory act | tively,®? and the parts not altered are considered 


will be construed prospectively®! and not retrospec- 


(24) 952. 
Cal.—In re Frees’ Estate, 201 P. 112, 
Peele 50s 


Mich.—Parsons v. Wayne County 
Cir. Judge, 37 Mich. 287. 


Mo.—Mott Store Co. v. St. Louis, 
etc., R. Co., 163 S.W. 929, 254 Mo. 654 
[adopting op 158 S.W. 108, 173 Mo. 
App. 189]. 


N.J.—In re St. Michael’s Church of 
ead City, 74 A. 491, 76 N.J.Eq. 
524, 


N.Y.—In re Frost’s Will, 182 N.Y.S. 
559, 192 App.Div. 206 [aff sub nom. 
In re Kingsbury, 130 N.E. 901, 230 
N.Y. 580]. ‘ 


N.D.—Ford Motor Co. v. State, 231 
N.W. 883, 59 N.D. 792. 


Ohio.—Kelley v. State, 114 N.E. 255, 
94 OhioSt. 331. : 


[a] Inference prevented by gener- 
al statutory provision.—Where a gen- 
eral statutory provision provides that 
amending or repealing acts shall not 
affect pending actions, prosecutions, 
or proceedings unless otherwise ex- 
pressly provided in the amending or 
repealing act, if the intention of the 
legislature is to give to repealing or 
amending acts a retroactive effect, 
such intention must not be left to in- 
ference or construction, but must be 
manifested by express provision in 
the repealing or amending act. Kel- 
isy v. State, 114 N.B. 255, 94 OhfoSt. 


$0. 
(2d) 952. 


Mich.—Tivey v. Peo., 8 Mich. 128. 


Mo.—Mott Store Co. v. St. Louis, 
etc., R. Co., 163 S.W. 929, 254 Mo. 654 
[adopting op 158 S.W. 108, 173 Mo. 
App. 189]. 

Mont.—Peters v. Vawter, 25 P. 438, 
10 Mont. 201. 


N.J.—In re St. Michael’s Church of 
mee City, 74 A. 491, 76 N.J.Eq. 


N.Y.—Peo. v. Cheshire, 217 N.Y.S. 
_ 215, 128 Mise. 10° 


N.C.—Leak v. Gay, 12 S.E. 312, 315, 
107 N.C. 468, 482. 


N.D.—Ford Motor Co. v. State, 231 
N.W. 883, 59 N.D. 792. 


91. U.S.—Warner vy. Walsh, 27 F. 
(2d) 952. 


Cal.—In re Frees’ Estate, 
TSA Lo 0. 


Ind.—Cummins v. Pence, 
529, 174 Ind: 115. 


N.J.—Riesen v. Riesen, 147 A. 225, 
105 N.J.Eq. 144; In re St. Michael’s 
Church of Atlantic City, 74 A. 491, 76 
N.J.Eq. 524. 


N.Y.—Walker v. Walker, 49 N.E. 
663, 155 N.Y. 77; Hrie County v. Low- 
enstein, 195 N.Y.S. 177, 202. App.Div. 
579); In re 'Frost’s. Will, 182. -N.Y.S. 
559, 192 App.Div. 206 [aff sub nom. 
In re Kingsbury, 130 N.E. 901, 230 
N.Y. 580]. 


N.D.—Ford Motor Co. v. State, 231 
N.W. 888, 59 N.D. 792. 


Tex.—American Surety Co. of N. 
Y. v. Axtell Co., (Commn.App.) 36 S. 
W.(2d) 715 [answers to certified ques- 
tions conformed to (Civ.App.) 38 S.W. 
(2d) 1110]. 

[a] General rule applicable.—(1) 
The rule of statutory construction 
that the statute operates prospective- 


20d. 


91 N.E. 


U.S.—Warner v. Walsh, 27 F. | 


as having been 


U.S.—Warner v. Walsh, 27 F.{ly, unless its terms indicate a differ- 


ent intent, applies to an amendment. 
Hrie County v. Lowenstein, 195 N.Y.S. 
177, 202 App.Div. 579. (2) An amend- 
atory act, like other legislative en- 
actments, takes effect only from its 
passage, and has no application to 
prior tramsactions unless a contrary 
intent is expressed or clearly implied. 
Riesen v. Riesen, 147 A. 225, 105 N. 
J.Eq. 144; In re St. Michael’s Church 
ie ese City, 74 A. 491, 76 N.J.Eq. 


[b] Presumption.—There is a pre- 
sumption that an amendment to: 
statute is prospective. 
ety Co. of New York vy. Alamo Iron 
Works, (Tex.Civ.App.) 29 S.W.(2d) 
493 [rev on other grounds (Commn. 
App.) 36 S.W.(2d) 714]. 

92. -U.S.—Warner v. Walsh, 27 F. 
(2d) 952. 


Cal.—Peo. vv. Architects 


Allied 


Assn, 25% P. 511, 201 Cal. 428; im’ re 
Frees’ HEstate,_201 P. 112, 187 Cal. 
150; Estate of Richards, 65 P. 1034, 


133 Cal. 524; Bank of Ukiah v. Moore, 
39: P. 1071, 106. Cal. 673; Central Pa- 
cific R. Co. v. Shackelford, 63 Cal. 
261; Sharp v. Blankenship, 59 Cal. 
288; In re Whiting’s Estate, (App.) 
294 P. 502. 


Ind.—State v. Vandalia R. Co., 108 
N.E. 97,183 Ind. 49. 

Iowa.—Richardson v. Fitzgerald, 
109 N.W. 866, 132 Iowa 253. 


Me.—Carr v. Judkins, 67 A. 569, 102. 


Me. 506. 


Mo.—Mott Store Co. v. St. Louis, 
etc., R. Co., 163 S.W. 929, 254 Mo. 654 
[adopting op 158 S.W. 108, 173 Mo. 
App. 189]. 


N.J.—Riesen v. Riesen, 147 A. 225, 
105 N.J.Eq. 144; In re St. Michael’s 
Church of Atlantie City, 74 A. 491, 76 
N.J.Hq. 524. 


N.Y.—Stone v. Broome County, 59 
N.E. 708, 166 N.Y. 91; (‘Walker v. 
Walker, 49 NSBE "663; T555INe YY euis 
Quinlan v. Welch, 36 N.E. 12, 141 N.Y. 
165; Peo. v. O’Brien, 18 N.E. 692, 111 
Na¥iljs 42 Aim (SR. 684) 92) ua cAn 82155): 
In re Miller, 18 N.E. 139, 110 N.Y. 
216; Syracuse Sav. Bank vy. Seneca 
Falls, 86 N.Y. 317, 40 Am.R. 543 [aff 
21 Hun 304]; In re Frost’s Will, 182 
N.Y.S. 559, 192 App.Div. 206 [aff sub 
nom. In re Kingsbury, 130 N.E. 901. 
230 N.Y. 580]; Peo. ex rel. Beckford 
v. Cheshire, 217 N.Y.S. 215, 128 Misc. 
10; Mortimer v. Chambers, 17 N.Y.S. 
552, 27 Abb.N.Cas. 289 [aff 17 N.Y.S. 
874, 68 Hun 335]; Matter of Hen- 
dricks, 73. N.Y<:S., 2813.18) N.Y.St., 989, 
1 ConnolySurr, 301. 


N.D.—Ford.Motor Co. v. State, 231 
N.W. 8838, 59 N.D. 792. 


Ohio.—State v. Ach, 149 N.FB. 405, 
113 OhioSt. 482; Shoffstal v. Elder, 1 
OhioApp. 390, 17 OhioCir.Ct.N.S. 182; 
Irvine v. McCoy, 16 OhioN.P.N.S. 481. 


Philippine-—Remata v. Javier, 37 
Philippine 571. . 


Porto Rico.—Rodriguez v. Regis- 
trar, 13 Porto Rico 105; Oliveras v. 
Registrar, 18 Porto Rico 103. 


Va.—Richmond v. Henrico County, 
2 S.E. 26, 88 Va. 204. 


W.Va.—State v. Montgomery, 
S.E. 870, 94 W.Va. 153. 


Eng.—In re Chapman, [1896] 1 Ch. 
323; Jackson v. Woolley, 8 E.&B. 778, 
92 E.C.L, 778; Williams v. Smith, 4 
H.&N. 559. 


Can.—Association Pharmaceutique 
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American Sur-' 


the law from the time they were 


de Quebec v. Livernois, 31 Can.&.C. 
43. 


Sask.—Dionne “y. Massey-Harria 
Co., 3 Sask.L. 18, 13 WestLR 557. 


[a] Rule applied (1) especially 
where a _ retrospective construction. 
would render the act unconstitutional 
(Millay v. White, 5 S.W. 429, 86 Ky. 
170, 9 Ky.L. 462), (2) or impair vested. 
rights (Ex p. Camden County, T. U. P. 
Charlt. (Ga.) 191). 


[b] What constitutes amendment.. 
—Where an act materially changes 
the procedure required to be followed 
by a government agency by requiring 
certain steps to be taken which were 
not therefore necessary, such act 
amounts to an amendment of laws 
theretofore existing. State v. Ach, 
149 N.E. 405, 113 OhioSt. 482. 


[c] Amendments to code.—A code 
section providing that no part of the 
civil code is retroactive unless ex- 
pressly so declared is applicable to 
amendments thereto. In re Frees’ 
Estate, 201 P. 112, 187 Cal. 150; Bank 
of Ukiah v. Moore, 39 P. 1071, 106 Cal. 
673; Central Pacific R. Co. v. Shackel- 
ford, 63 Cal. 261; Sharp v. Blanken- 
ship, 59 Cal. 288; In re Whiting’s: 
Estate, (Cal.App.) 294 P. 502. 


[d] Penal statute.—If an amend- 
ment to a penal statute is to operate 
retroactively, the legislature should 
so declare and provide a reasonable 
time thereafter for compliance with 
its provisions. Peo. v. Wendel, 111 
ae 846, 217 N.Y. 260, Ann.Cas.1916B. 


. [Le] Clause as to immediate effect.. 
—A provision in an amendatory act 
that “this act shall take effect im- 
mediately” excludes the idea that it 
should have any retroactive operation. 
Peo. v. Cheshire, 217 N.Y.S. 215, 128 
Misc. 10. 


[f] Amendment and reénactment. 
—Where a statute is amended and re- 
enacted, the amendment should be 
construed as if it had been included in 
the original act; but it cannot be re- 
troactive unless plainly so by the, 
terms of the amendment. State v. 
vy cen Pa 117 S.E. 870, 94> W.Va. 


[g] Pending proceedings.—Where 
an amendatory statute does not re- 
peal the original statute in toto, but 
merely alters some of its provisions, 
proceedings instituted under the orig— 
inal statute before the passage of the 
amendment, when regular and valid 
under the original statute, are not in- 
validated by the amendment. Syra- 
cuse Sav. Bank vy. Seneca Falls, 86 
Ate 317, 40 Am.R. 543 [aff 21 Hun 


{h] Adoption adults.—An 
amendatory statute providing for 
adoption of adults is prospective, and 
not retroactive. In re Frost’s Will, 
182 N.Y.S. 559, 192 App.Div. 206 [aff 
sub nom. In re Kingsbury, 130 N.E. 
901, 230 N.Y. 580]. 


[i] Railroad freight rates.—An or- 
der of the railroad commission, fixing 
freight rates, under Acts (1905) e 
53 § 6%, declaring that the orders 
of the commission shall be effective 
until changed or vacated by judicial 
decree, is unaffected by Acts (1907) 
ce 241, declaring that all orders, ex-. 
cept as otherwise provided, shall con- 
tinue in force not exceeding two. 
years. State v. Vandalia R. Co., 108: 
N.E. 97, 183 Ind. 49. 


of 


; For later cases, developments and changes in the law see Annotations, same title and section number 


‘ 


Vib art phy Phen OR AP rm Te eg ath Padre 


on eens 


a J a a El saree ar tae ty sel nol igs Noa snl ibe 


A nc LA” i tg i ei ea td he llc On cay Citas As gic ee ANY me et 


ee 


§ 719] 


enacted.®8 


93. San Joaquin, etec., Irr. Co. v. 
Stevinson, 128 P. 924, 164 Cal, 221; 
Federoff v. Birks Bros., 242 P. 885, 
75 Cal.App. 345; State v. Dawson 
County, 286 P. 125, 87 Mont. 122; Ed- 
wards v. Lewis and Clark County, 165 
Py 297, 53 Mont: 359: 


94 U.S.—In re Fuetl, 247 F. 829; 
Barrows v. People’s Gaslight, ete., Co., 
75 BF. 794. 


Colo.—Peo. vy. State Bd. of Equal- 
ization, 87 P. 964, 20 Colo. 220; Calla- 
yen v. Jennings, 27 P. 1055, 16 Colo. 


Mo.—Mott Store Co. y. St. Louis, 
etce., R. Co., 163 S.W. 929, 254 Mo. 654 
[adopting op 158 S.W. 108, 173 Mo. 
App. 189]. 


Mont.—State v. Hindson, 106 P, 362, 
40 Mont. 354. 


N.J.—In re St. Michael’s Church of 
Atlantic City, 74 A. 491, 76 N.J.Eq. 
524; German Mut. Fire Ins. Co. v. 
Schwarzwaelder, 44 A. 769, 59 N.J.Ha. 
589. 


N.Y.—Homnyack vy. Prudential Ins. 
Co. of America, 87 N.E. 769, 194 N.Y. 
456; In re Prime, 32 N.E. 1091, 136 
N.Y. 347, 18 L.R.A. 718; Peo. v. San- 
ter, 160 N.Y.S. 1031, 96 Mise. 109 [ap- 
peal dism 163 N.Y.S. 1080, 76 App.Div. 
733]; Peo. v. McFall, 158 N.Y.S.974. 


N.D.—Ford Motor Co. vy. State, 231 
N.W. 883, 59 N.D. 792. 


Ohio.—Ex p. Allen, 110 N.E. 535, 
91 OhioSt. 315; State v. Spiegel, 109 
N.E. 523, 91 OhioSt. 13. 


Tex.—American Surety Co. v. Ax- 
tell Co., (Commn.App.) 36 S.W.(2d) 
715 [answers to certified questions 
Se ee to (Civ.App.) 38 S.W.(2d) 
nies boats 


Wis.—Wisconsin Trust Co. v. Mun- 
day, 168 N.W. 3938, 169 N.W. 612, 168 
Wis. 31; Dallman v. Dallman, 149 N. 
W. 187, 159 Wis. 480. 


Eng.—Ex p. Todd, 19 Q.B.D. 186. 
See Blantyre v. Clyde Nav. Trustees, 
6 App.Cas. 273 (holding that an act 
repealing existing statutes and giving 
certain powers, “in terms of the said 
recited acts,’ had the effect of in- 
corporating the provisions of the re- 
pealed statutes and of consolidatmg 
them). 


Omission in amendment of portion 
of old statute as effecting repeal of 
omitted portion see supra § 527. 


Reénactment of prior statute as 
continuation thereof and not repeal 
see supra §§ 529, 530. 


Repetition in amendment of portion 
of old statute as affirming and con- 
tinning in force such portion see su- 
pra § 527. 


“Where the amended act re-en- 
acts provisions in the former law, ei- 
ther ipsissimis verbis or by the use 
of equivalent though different words, 
the law will be regarded as having 
been continuous, and the new enact- 
ment as to such parts will not oper- 
ate as a repeal so as to affect a duty 
accrued under the prior law, although 
as to all new transactions, the later 


law will be referred to as the ground 
_'of obligation.” 


In re Prime, 32 N.E. 
1091, 136 N.Y. 347, 355, 18 L.R.A. 718. 


“An amendment to an_ existing 
statute, which . recites the 
amended section at length in the 


amending act, does not express an in- 


So also where a statute, or a portion 
thereof, is amended by setting forth the amended 
section in full, the provisions of the original statute 
that are repeated are to be considered as having 
been the law from the time they were first enact- 
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tention then to enact the whole sec- 
tion as amended, but only an. inten- 
tion then to enact the change which 
is indicated. That of course means 
that the original act stands from the 
time of its passage to the time of the 
amendment, after which time it still 
stands so far as not amended, and is 
changed from that time forth so far 
only as amended.” In re St. Michael’s 
Church of Atlantic City, 74 A. 491, 
494, 76 N.J.Eq. 524. 


[a] Rule applies in absence of 
clearly expressed intention to the con- 
trary. Wisconsin Trust Co. v. Mun- 
day, 168 N.W. 393, 169 N.W. 612, 168 
Wis. 31. 


[b] Effect of statutory provisions. 
—In Montana Const. art 5 § 25, pro- 
viding that no law shall be amended 
by reference, but so much theréof as 
is amended shall be reénacted and 
published at length, is a rule of leg- 
islative procedure merely directing 
how an amendment can be made, and 
is not a rule of construction whichis 
declared by Rey. Codes § 119, provid- 
ing that where a section is amended 
the portion not altered is to be con- 
sidered as having been the law from 
the time of its enactment, and the 
new provision is to be considered as 
having been enacted at the time of 
the amendment. State v. Hindson, 
106 P. 362, 40 Mont. 354. 


{c] Under Statutory Construction 
Law, providing that the provisions of 
law repealing a prior law, which are 
substantial reénactments of provi- 
sions of the prior law, shall be con- 
strued as a continuation of the pro- 
visions of such prior law, and not as 
new enactments, where the words “in 
force when this act takes effect’? were 
in both the original and the amend- 
ing section, they referred to the time 
of the passage of the original law, 
and not to the time of taking effect 
of the amendment. Peo. v. Santer, 
160 N.Y.S. 1031, 96 Misc. 109 [appeal 


dism 163 N.Y.S. 1080, 76 App.Div. 
733]. 
{d] Effect of provision as to pend- 


ing suits.—Where an existing gener- 
al statute is amended by the addition 
of new matter so as to leave it in 
force, so far as it goes, a limitation 
in the amendatory statute providing 
that such statute shall not affect 
pending suits or proceedings qualifies 
only the addition which is made to 
the, preéxisting general law, and not 
the preéxisting law itself. Homn- 
yack vy. Prudential Ins. Co. of Ameri- 
ca, 87 N.E. 769, 194 N.Y. 456. 


95. U.S.—In re Fuetl, 247 F. 829; 
Fuller v. U. S., 48 F. 654. 


Colo.—Callahan v. Jennings, 27 P. 
1055, 16 Colo. 471. 


Tll.—Eddy v. Morgan, 75 N.E. 174, 
216 Ill. 437. 


Ind.—Cummins v. Pence, 
529, 174 Ind. 115. 

Mo.—Mott Store Co. v. St. Louis, 
ete., R. Co., 163 S.W. 929, 254 Mo. 654 
fadopting op 158 S.W. 108, 173 Mo. 
App. 189]. 

Mont.—State yv. Hindson, 
362, 40 Mont. 354. 

N.J.—In re St. Michael’s Church of 
Atlantic City, 74 A. 491, 76 N.J.Eq. 
524. 

N.Y.—Homnyack vy. Prudential Ins. 
Co. of America, 87 N.E. 769, 194 N.Y. 


Stl aNeH: 


106 P. 


[59 C.J.] 1183 


ed,°* and the new provisions or the changed por- 
tions are to be understood as enacted at the time 
the amended act takes effect and not to have any 
retroactive operation.®® 
orders made,°®’ and judgments rendered®® before the 


Proceedings instituted,°® 


456; Ely v. Holton, 15 N.Y. 595; Peo. 
v. Santer, 160 N.Y.S. 1031, 96 Misc. 
109 [appeal dism 163 N.Y.S. 1080, 76 
App.Div. 733]; Thacher vy. Steuben 
County, 47 N-Y.S. 124, 24 Misc... 271 
[rev on other grounds 53 N.Y.S. 1116, 
31 App.Div. 634, on authority of Wirt 
v. Allegany County, 35 N.Y.S. 887, 90 
Hun 205]; Peo. v. McFall, 158 N.Y.S.. 
974. 


N.D.—Ford Motor Co. vy. State, 231 
N.W. 883, 59 N.D. 792. 


Ohio.—State v. Spiegel, 
523, 91 OhioSt. 18. 


Tex.—American Surety Co. of New 
York vy. Axtell Co., (Commn.App.) 36 
S.W.(2d) 715 [answers to certified 
questions conformed to (Civ.App.) 
38 S.W.(2d) 1110]. 


Vt.—Kelsey v. Kendall, 48 Vt. 24, 
[a] Prospective operation.—The 
change takes effect prospectively. 


Ford Motor Co. y. State, 231 N.W. 883, 
59 ND. 792. 


96. Whatley v. State, 35 So. 80, 46 
Fla. 145; State v. McDonald, 112 N. 
W. 278, 101 Minn. 349; Mott Store Co. 
v. St. Louis, etc., R. Co., 163 S.W. 929,. 
254 Mo. 654 [adopting op 158 S.W. 108, 
173 Mo.App. 189]; Tigner v. Tigner, 
19 OhioApp, 297; Shoffstal vy. Elder, 
1 OhioApp. 390, 17 OhioCir.Ct.N.S. 
182; Irvine v. McCoy, 16 OhioN.P.N- 
S. 481. 

[a] Chamge of majority age.— 
Where a statute prohibits the retro- 
spective operation of an amendment 
unless expressly so provided, a di- 
vorce action instituted, prior to a 
change by the legislature in the age 
of majority will not be dismissed be- 
cause plaintiff was made a minor by 
such changes Tigner y. Tigner, 19 
OhioApp. 297. 

[b] Modification in jury.—An 
amendment authorizing the jury to 
return a verdict upon the concurrence 
of three fourths or more of their 
number does not apply to a case pend- 
ing at the time the amendment was 
enacted. Shoffstal v. Elder, 3 Ohio 
App. 390, 17 OhioCir.Ct.N.S. 182. 


97. Mott Store Co. vy. St. Louis, 
ete., R. Co., 163 S.W. 929, 254 Mo. 654 
[adopting op 158 S.W. 108, 173 Mo. 
App. 189]; Knoff v. Ellsworth, 44 Hun 
630, 8 N.Y.St. 568. 


$8. Cal.—Frost v. Los Angeles, 183 
P. 342, 181 Cal. 22, 6 A.L.R. 468: Van- 
derbiilt v. All Persons, etc., 126 P. 
158, 163Caly srs. 


Ill.—Geneva v. Peo., 98 Ill.App. 315. 


Mo.—Mott Store Co. v. St. Louis, 
etc., R. Co., 163 S.W..929, 254 Mo. 654 
[adopting op 158 S.W. 108, 173 Mo. 
App. 189]. 


R.I.—State v. Fletcher, 1 R.1I. 193: 
[aff 5 How. (U.S.) 540, 12 L.Ed. 272]. 


Can.—Heights v. Veilleux, 52 Can. 
S62 185. 

[a] . Unconstitutional statute. 
The amendment of an unconstitution- 
al statute, making it constitutional.,. 
does not have retroactive effect, so as. 
to affect the validity of a judgment 
determining such statute unconstitu- 
tional, rendered before the amend- 
ment, and such a judgment will not 
be reversed on appeal by reason of 
such amendment. Frost v. City of 
Los Angeles, 183 P. 342, 181 Cal. 22, 6 
A.L.R. 468. 


[b] On 


109 N.E- 


appeal.—(1) Judgment 
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passage of the amendment will therefore not be 
affected by it, but will continue to be governed by 
However, in aceordance with 
the rule applicable to statutes generally, amend- 


the original statute.°® 


ments which are purely remedial 


tively,2 and those which merely cause changes in 
the adjective or procedural law apply to all cases 
pending and subsequent to their enactment, whether 
the cause accrued prior to or subsequent to the time 
the change became effective,* unless there is a saving 
clause as to existing litigation, or accrued causes 
But amendments causing changes in 
the adjective or procedural law will not operate re- 
trospectively so as to affect a proceeding entirely 
closed before the amendment became effective. 


of action.* 


Penalties. 
operates retrospectively.® 


will not be reversed because of an 
amendment enacted subsequent to 
rendition of the judgment in a lower 
court and prior to hearing on appeal. 
Frost v. Los Angeles, 183 P. 342, 181 
Cal. 22, 6 A.L.R. 468. (2) Admission 
of evidence, erroneous-under a statute 
in existence at the time of trial is 
cause for reversal of the judgment 


_ even though subsequent to rendition 


of the judgment and prior to a hear- 
ing on appeal the statute was amend- 
ed so as to make such evidence prop- 
er. Vanderbilt v. All Persons, etc., 
126 P. 158, 163 Cal. 5138. 


99. State v. McDonald, 112 N.W. 
278, 101 Minn. 349; Mott Store Co. 
vy. St. Louis, ete, R. Co., 163 S.W. 
929, 254 Mo. 654 [adopting op 158 S. 
W. 108, 173 Mo.App. 189]. 


1. See supra §§ 695, 700-712. 


2. Maguire v. Cunningham, 222 P. 
888, 64 Cal.App. 536; Excelsior Mfg. 
Co. v. Keyser, 62 Miss. 155; Moore vy. 
Moore, 101 N.E. 711, 208 N.Y. 97. 


fa] Zhus an amendment to a re- 
medial statute, which enhances the 
remedy, is retroactive. Moore v. 
Moore, 101 N.E. 711, 208 N.Y. 97. 


fb] Pending actions.—The rule 
applies to pending actions. Maguire 
oe Cunningham, 222 P. 838, 64 Cal.App. 
36. 3 


3. U.S.—Miceli v. Morgano, 36 F. 
(2d) 507. 


Ariz.—Steinfeld v. Nielsen, 139 P. 
879, 15 Ariz. 424. 


Cal.—Rive v. Dunlap, 270 P, 196, 
205 Cal. 133; Edmunds v. Hysoné, 
(App.) 294 P. 1078; Maguire v. Cun- 
ningham, 222 P. 838, 64 Cal.App. 536. 


Tli1.—Duquoin Tp. High School Dist. 
No. 100 v. Industrial Commission, 161 
N.H. 108, 329 Ill. 543; Peo. v. Clark, 
119 N.E. 829, 283 Ill! 221; Shomidie 
v. Brewerton, 234 Ill.App. 173; Ault- 
man, ete.,°-Mach. Co. v. Fish, 120 Ill. 
App. 314. ; 


Neb.—Abbott v. 
578, 117 Neb. 350. 


N.Y.—Laird v. Carton, 89 N.E. 822, 
196 N.Y. 169, 173, 25 L.R.ALNIS. 189; 
AS Wilson, 2389 N.Y.S. 616, 135 Misc. 
670. 


Or.—Marks vy. Crow, 13 P.°55, 14 Or. 


State, 220 N.W. 


38 


Alta.—Filteau v. Nesbitt, 15 Alta.L. 
522. 


Sask.—Nichols, ete., Co. v. McCul- 


lough, 13 Sask.L. 194. 


Where a statute is modified so as to 
reduce the amount of a penalty, such amendment 


STATUTES 


operate retroac- 


Revision of corporation law. A revision of an 
existing general corporation act applies to corpo- 
rations organized prior to its enactment," 

[§ 720] (2) Special Proceedings. Where a stat- 
ute is passed transferring jurisdiction of special 
proceedings from one body to another, it will op- 
erate, in the absence of a saving clause, to divest 
the former body of jurisdiction over proceedings 
pending at the time it takes effect.* In so far, how- 
ever, as the amending statute merely provides for 
changes in the mode of procedure, it will not in- 
validate steps taken before it goes into effect.® 


[§ 721] b. Revisions and Codes.1° 
general revisions of the statutes, where express pro- 
visions therein so provide,++ portions which are the 
same as existing statutes are construed as continua- 
tions thereof,1? and changes in the former law have 


In cases of 


no retroactive operation;'® and even in the absence 


“Such an application of the statute 
is not so much retroactive as active 
upon an existing condition of things.” 
Laird v. Carton, supra. 


[a] Changes pricr to new trial.— 
Parties to an action reversed for new 
trial are entitled to the benefit of 
changes in procedural law made up to 
the time of new trial. Rice v. Dunlap, 
270-P.-196, 205 Cal. 133. 


[b]. Action to quiet title-—The 
amendment of a statute concerning 
an action to quiet title to realty so as 
to permit an action to quiet title to 
personal property is purely remedial, 
and will support an action upon a 
claim or demand existing at the time 
the amendment took effect. Maguire 
Po OMEnE nee 222 P. 8388, 64 Cal.App. 


[ce] Enlarging power of tribunal. 
—An amendment enlarging the pow- 
ers of highway commissioners by en- 
abling them to use their discretion 
in determining whether the width of 
a highway should be narrowed is pro- 
cedural and applies to a pending ac- 


tion, Peo. v.. Clark, 119. N. EX, 329,283 
Ill. 221. 
4  Duquoin Tp. High School Dist. 


No. 100 v. Industrial Commission, 161 
N.E, 108, 329 Ill. 543; In re Wilson, 
239 N.Y.S. 616, 185 Mise. 670; State 
v. Zangerle, 128 N.E. 165, 101 OhioSt. 
235; The Citizens Savings & Trust 
Co. v. Gibson-Spence Coal Co., 16 Ohio 
N.P.N.S. 273. 


[a] Effect of general saving stat- 
ute.—(1) A statute providing that an 
amendment of a statute shall not af- 
fect existing causes of action or pro- 
ceedings is a rule of legislative inter- 
pretation, and is to be construed as 
a part of any amended act, unless 
such amendment otherwise expressly 
provides. State v. Zangerle, 128 N.B. 
165, 101 OhioSt. 285. (2) The word 
“expressly” in such a statute carries 
its usual and customary meaning, that 
is, clear, definite, plain, direct; as 
stated or written in the statute, and 
not left to inference or implication. 
State v. Zangerle, supra. 


[b] Road improvement proceed- 
ing.—An order or resolution declaring 
for or in favor of a county road im- 
provement, or fixing the assessment 
therefor, is a “proceeding” within the 
contemplation of a general saving 
statute. State v. Zangerle, 128 N.E. 
165, 101’ OhioSt. 235. . 


5. Dunlap v. U. S., 43 F.(2d) 999 
[appeal dism 45 F.(2d) 1021]; East 
Pratt Coal Co. v. Jones,’75 So. 722, 16 


Ala.App. 130 [cert den 76 So. 995, 200 
Ala.’ 697]. ix p. “Sparks, 52 PS vio, 
120 Cal. 400. 


a Change subsequent to trial._— 
(1) A change in rules of evidence in 
force at the time of trial by a subse- 
quent amendment of the statute could 
net apply to rulings and admissibility 
of evidence at the trial. Dunlap v. 
U. S., 438 F.(2d) 999 fappeal dism 45 
F.(2d) 1021}. (2) Amendment chang- 
ing law as to requested instructions is 
inapplicable to cases tried before its 
effective date. East Pratt Coal Co. 
v. Jones, 75 So. 722, 16 Ala.App. 130 
[cert den 76 So. 995, 200 Ala. 697]. 


6& Commonwealth v. Jackson, 2 
B.Mon. (Ky.) 402. 


[a] Amount recoverable.—Only 
the amount left in force can be re- 


covered. Com. v. Jackson, 2 B.Mon, 
(Ky.) 402. 
7. Murray v. Beattie Mfg. Co., 82 


A. 1038, 79 N.J.Eq. 322, 604. 


8. Grand Trunk R. Co. v. Cumber- 
land County, 33 A. 988, 88 Me, 225. 


9. Mayne v. Huntington County, 
24 N.E. 80, 123 Ind. 132. See also su- 
pra § 702. 

10. . Retroactive effect of codes gen- 
erally see supra § 693. 


11. See statutory provisions. 


12. San Joaquin, ete., Irr. Co. v. 
Stevinson, 128 P. 924, 164 Cal. 221; 
Federoft v. Birks Bros., 242 P. 885, 75 
Cal.App. 345; State v. McDonald, 112 
N.W. 278, 101 Minn. 349; Bridges v. 
Sullivan County, 92 N.Y. 570 [aff 27 
ae 175]; Hale v. Wetmore, 4 OhioSt. 


[a] Thus statutes incorporated in 
code without alteration are consid- 
ered as having been law from the time 
they were enacted. San Joaquin, etc., 
Irr. Co. v. Stevinson, 128 P. 924, 164 
Cal. 221; Federoff v. Birks Bros., 242 
P. 885, 75 Cal.App. 345. 


{b] Pending cases.—The existing 
legal rights of parties to actions com- 
menced prior to the code of civil pro- 
cedure are, by its express provision, 
preserved. Bridges v. Sullivan, 92 
N.Y. 570 [aff 27 Hun 175]. 

13. 
67 So, 309, 190 Ala. 359; French vy, 
Powers, 80 N.Y. 146, 59 How.Pr. 389. 


[a] Right to legislate against ret- 
respective operation.—The  legisla- 


ture, in adopting the code of 1907,shad: 


the right to declare by § 10 thereof 
that its adoption should not affect any 
existing right, remedy, or defense, 


4 For later cases, developments and changes in the law see Annotations, same title and section number. 


18§ 719-721 


First Nat. Bank v. Dinniici 


i 


ANA eet pe A Eat AE VRE NE cre 


ence ie TN Ain a Oa lB a CE 


» Py te wee 


§§ 721-722] - 


' fecting the rights of parties, 


eae a, 
ie : 


of an express provision therefor, the adoption of a 
general revision of the statutes does not affect acts 
committed,** or proceedings instituted,!® before the 
revision takes effect.1® In accordance, however, with 
the general rule that requires a retrospective con- 
struction of statutes relating to remedies and pro- 
cedure,'’ proceedings subsequent to the taking ef- 
fect of a revision or code, in the absence of a pro- 
vision to the contrary, must be conducted in ac- 
However, where the revision 


cordance therewith.18 


oe FAS 


STATUTES 


never existed,?? 


or code contains a general saving clause, provisions 


First Nat. Bank v. Dimmick, 67 So. 
309, 190 Ala, 359. 


eon State v. McCort, 23 La.Ann. 
15. Smith v. Haines, 58 “N.H. 157. 
16. Wright v. Oakley, 5 Metc. 
(Mass.) 400. 406; Gamble v. Beattie, 
4 How.Pr. (N.Y.) 41; Cosio. v.- Pili, 


10 Philippine 72. 


“In construing the revised statutes 
and the connected acts of amendment 
and repeal, it is necessary to observe 
great caution, to avoid giving an ef- 
fect to these acts, which was never 
contemplated by the legislature. In 
terms, the whole body of the statute 
law was repealed; but these repeals 
went into operation simultaneously 
with the revised statutes, which were 
substituted for them, and were in- 
tended to replace them, with such 
modifications as were intended to be 
made by that revision. There was no 
moment, in which the repealing act 
stood in force, without being replaced 
by the corresponding provisions of 
the revised statutes. In practical op- 
eration and effect, therefore, they are 
rather to be considered as a continu- 
ance and modification of old laws, 
than as an abrogation of those old, 
and the reénactment of new ones.” 
Wright v. Oakley, supra [quot Steam- 
ship Co. v. Joliffe, 2 Wall. (U.S.) 450, 
458, 17 L.Ed. 805]. 


{a] Obiect of revision.—“It was 
was not intended to alter to any con- 
siderable extent the rules of law Be 
an 
wherever there was such a purpose 
manifested. it was intended that the 
new rules should operate prospective- 
ly, and not affect past transactions.” 
Wright v. Oakley, 5 Metc. (Mass.) 400, 
407. 


17. See supra §§ 700-712. 


18. Tennessee River Nav. Co. v. 
Grantland, 75: So. 288. 199 Ala. 674; 
Lefferts v. Hollister, 10 How.Pr. (N. 
Y.) 383: Peo. v. Phelps, 5 Wend. (N. 
Y.) 9; Burgos v. Baez, 17 Porto Rico 


19. Chicago, R. I. & P. Ry. Co. v. 
McGill, 162 P. 706, 63 Oki. 65: Chi- 
cago, R. I. & P. Ry. Co. v. McGill, 162 
P, 705, 68 Okl. 64. z 


[a] New trial.A section allow- 
ing a new trial when, without fault 
of the complaining party, it becomes 
impossible to make a case-made, held 
not applicable to cases pending when 
the legislature adopted the code. Chi- 
cago, R. I. & P. Ry. Co. v. McGill, 162 
P. 706, 63 Okl. 65: Chicago, R. I. & 
P. Ry. Co. v. McGill, 162 P. 705, 63 
Okl. 64. 

20. Cross references: 

Effect of reénactment by repealing 
act: 

Generally see supra §§ 528-531. 


Of provision of repealed statute of 
limitations see Limitations of Ac- 
tions § 10 note 11. 


Repeal of statute which’ constituted 
part of all insurance policies issued 
during its existence, as not affect- 
oe such policies see Insurance § 


Retroactive effect of repeal of: 


Community Property Law see Hus- 
band and Wife § 1076. 


Criminal Law §§ 34-39. 
Exemptions § 10. 
ca omedent statute see Highways § 


Mechanics’ Liens § 16. , 
Municipal ordinance: 

Generally see Municipal Corpora- 
tions §§ 895-897. 

By repeal of statute under which 
ordinance was adopted see Mu- 
nicipal Corporations § 894. 

Pauper laws see Paupers, §§ 8, 39. 
Statute of limitations: 

Generally see Limitations of Ac- 
tions § 12 note 28[a]. 

For actions concerning validity 
of tax titles see Taxation [37 
Cye 1501]. 

Tax law see Taxation [37 Cyc 767, 

769-989, 2171," 1191]. 

Usury statute see Usury [39 Cyc 

915, 1034]. 

Statute: 
Authorizing: 

Assessments by municipalities 
for public improvements see 
Municipal Corporations § 2824. 

Compensation for improvements 
in actions of ejectment see 
Ejectment § 391 note 53[a]. 

Corporations to consolidate see 
Corporations § 3635. 

County subscription or donation 
in aid of internol improvements 
see Counties § 296. 

Proceedings to reduce width of 
read see Highways § 199 note 
97[a]. 

Refund of taxes see Taxation [37 
Oyen 1Liz2 ). 

Tax levy to aid construction of 
railroad see Railroads § 102. 
Concerning levy of taxes for high- 

way purposes see Highways § 

492. 

Creating tax lien see Taxation [37 

Cye 1139]. 

Enabling aliens to own realty see 

Aliens § 12. 

Governing: 

Eminent Domain § 306. 

Renewal and refiling of chattel 
mortgages see Chattel Mort- 
gages § 233 notes 96-99. 

Right of redemption from tax 
sale see Taxation [37 Cyc 13838]. 

Right to, or scope of, appeal, see 
Appeal and Brror §§ 50, 53. 

Imposing: 

Forfeiture see Fines, Forfeitures, 

and Penalties § 52. 


[59 C2S.] 1185. 


therein changing or adding to the prior existing 
law do not affect pending proceedings.}® 


[§ 722] 7. Repealing Acts?°—a. In General. The 
general rule against the retrospective construction 
of statutes does not apply to repealing acts, and, 
in the absence of a saving clause or other clear ex- 
pression of intention,?1 the repeal of a statute has 
the effect, except as to transactions passed and 
closed, of blotting it out as completely as if it had 


and of putting an end to all pro- 


) 
Statute:—Continued. 
Imposing :—Continued. 


Legacy or inheritance taxes see 
Taxation [87 Cye 1558]. 
Penalty for: 
Delay or refusal to pay taxes 
see Taxation [87 Cyc 1543]. 
Usury see Usury [39 Cyc 1088]. 
Pending appeal, thereby changing. 
law applicable to case at time 
judgment was rendered in lower 
court see Appeal and Error § 
3109. 
Prescribing time for taking appeals 
see Appeal and Error § 1034. 
Prohibiting suicide as defense on 
insurance policy, as applied to 


mutual benefit insurance com- 
panies see Mutual Benefit Insur- 
ance § 176. 


Providing for: 
PA oc of drains see Drains 


Entry of deficiency judgmént on 
mortgage foreclosure suit see 
Mortgages § 1974 note 29[f]. 


Relating to changes of venue see 
Venue [40 Cye 117]. 


21. See infra §§ 729-734. 


22. Ala.—Blake v. State, 59 So. 623, 
178 Ala. 407. 


Cal.—Horton v. Los Angeles, 51 P. 
956, 119 Cal. 602; Lamb y. Schottler, 
54 Cal. 319. 


Del.—Cook v. Gray, 7 Del. 455, 81 
Am.D. 185. 


Fla.—Jacksonville Nat. Bank vw. 
| Williams, 20 So. 931; 38 Fla. 305. 


Ill.— Wall v. Chesapeake & O. Ry. 
Co., 125 N.E. 20, 290 Ill. 227 [rev 210 
Ill. App. 136, and error dism 41 S.Ct. 
402, 256 U.S. 125, 65 L.Ed. 856]; Peo. 
_.v. Carpenter, 113 N.E. 135, 274 Il]. 103;, 
Merle v. Johnston City, ete., Co., 101 
N.E. 525, 258 Ill. 328 faff 173 IlL.Anpn. 
425]: Vance v. Rankin, 62 N.E. 807, 
194 Til. 625, 88 Am.S.R. 173 [rev 95 
Ill.App. 5621: Holcomb v. Boynton, 37 
N.E. 1031, 151 Ill. 294: Von Inuagen 
vs Chieago, 61: Ill, 31; »ITMinois -and 
Michigan Canal v. Chicago, 14 Ill. 334. 


Ind.—Parr v. Paynter, 137 N.E. 70, 
78 Ind.App. 639; Kingan & Co. v. Os- 
sam, 121 N.E. 289, 75 Ind.Anp. 548 
[transfer den 131 N.E. 81, 190 Ind. 
554]; McQuilkin v. Doe, 8 Blackf. 581. 


Aree hitas ahs v. Emerson, 4 Greene 
393. 


Kan.—Gordon y. State, 4 Kan. 489. 


Ky.—Roberts v. Hackney, 58 S.W. 
810, 59 S.W. 328, 109 Ky. 265, 22 Ky.L. 
975. 


La.—State v. King, 12 La.Ann. 593. 


Mich.—Belier v. Zawadzki, 232 N. 
W. 746, 252 Mich. 14. 
Miss.—Crow v. Cartledge, 54 So. 


947, 99 Miss. 281, Ann.Cas.1913E 470; 
Musgrove v. Vicksburg, etc., R. Co., 
50 Miss. 677. 


Mo.—Westmeyer v. Gallenkamp, 55 
S.W. 281, 154 Mo. 28, 77 Am.S.R. 747; 
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ceedings under it.?% 


‘or suits commenced, prosecuted, 


‘Hensley v. Dodge, 7 Mo. 479; McNair 


v. Dodge, 7 Mo. 404 


Mont.—City of Bozeman v. Merrell, 
Q6leP 876s) 8b. Mont. -L95 i. hirst Nat. 
Bank *v. Barto,\233 PP. 963, 72 Mont. 
437; Westchester Fire Ins. Co..v. Sul- 
livan, 121 P. 472, 45 Mont. 18. 


Nev.—-Kennedy v. Adams, 51 P. 840, 
24 Ney. 217. 


ee ce v. Dubois, 16 N.J.Law 


N.Y.—Washburn v. Franklin, 35 
Barb. 599, 138 Abb.Pr. 140, 24 How.Pr. 
aare People v. Van Pelt, 4 How.Pr. 
36. 


N.C.—Wikel v. Jackson County, 27 
S.B. 117, 120 N.C. 451. 


Or.—Newsom vy. Greenwood, 4 Or, 
119. 


Pa.—Commonwealth v. Mortgage 


Trarst Oo. (T6eA. 5, 227 Paves; ‘Com. 
wv. Brown, 20 Pa. Co. 139. 
Tenn.—Heaton v. Dennis, 52 S.W. 
175, 103 Tenn. 155. 
Tex.—Galveston, H. & H. COON« 


Anderson, (Civ. App.) 229 Sw. 998. 


Wash.—Ettor v. Tacoma, 106 P. 478, 
107 P. 1061, 57 Wash. 50 [rev on other 
grounds 33 S.Ct. 428, 228 U.S. 148, 57 
Tac he.). 


W.Va.—Curran v. Owens, 15 W.Va. 
208. 


Wis.—Miller v. Chicago, etc., R. Co., 
113 N.W. 384, 133 Wis. 188; Dillon v. 
Linder, 36 Wis. 344. 


W yo.— Mahoney v. State, 42 P. 13, 
5 Wyo. 520, 63 Am.S.R. 64, 


Eng.—Lemm vy. Mitchell, [1912] A. 
C. 400; Reynolds v. Atty.-Gen., [1896] 
A.C, 240; Matter of Mexican, etc., Co., 
4 DeG.&J. 544, 61 Hng.Ch. 430, 45 Re- 
print 211; Key v. Goodwin, 4 M.&P. 
341; Surtees v. Ellison, 9 B.&C. 750, 
Ted. BOS. 335,74) M.&R. 586; 917 
E.C.L. 334; ‘Simpson v. Ready, 1 D.& 
L. 449, 12 L.J.Exch. 441, 11 M.&W. 
344; Morgan v. Thorne, 9 Dowl.P.C. 
226; Charington v. Meatheringham, 5 
Dowl.P.C. 464; Steavenson v. Oliver, 
5 Jur. 1064; Warne v. Beresford, 6 
L.J.Exch. 192; Reg. v. McKenzie, R.& 
R. 429; Miller’s Case, W.Bl. 451, 96 
Reprint 259; Atty.-Gen. v. Lamplough, 
47 L.J.Q.B. 555; Atty.-Gen. v. Smyth, 
[1905] 2 Ir. 553; Hosie v. Kildare and 
Athy County Council, [1928] Ir. 47. 


Ont.—St. Catharines v. H. E. P. 
Commission, 61 Ont.L. 465, [1928] 1 
Dom.L.R. 598; White v. Clark, 11 U.C. 


OS. 1375, Hardy. v. Hall, 2-U.C.Q.B: 
276; ees oR v. Campbell, 4 U.C. 
MO BS 


“T take the effect of repealing a 
Statute to be to obliterate the statute 
repealed, as completely from _ the 
records of parliament, as if it had 
never passed, and that it must be con- 
sidered as a law that never existed, 
except for the purpose of those ac- 
tions or suits which were commenced, 
_ prosecuted and concluded while it was 
an existing law.” Key v. Goodwin, 4 
M.&P. 341 [quot Pruseux v. Welch, 20 
F.Cas.No. 11,456; Cook v. Gray, 7 Del. 


455, 475, 81 Am.D. 185; Wan Inwagen 
v. Chicago, 61 Tl]. 31, 34; Gordon v. 
State, 4 Kan. 489, 500; Musgrove y. 


Wieksbure, etc; oR. Co.; 50. MiIsss 677, 
681; Washburn v. Franklin, 35 Barb. 


However, the repeal of a stat- 
ute will not operate to impair rights vested under 
it,?* or to revive rights lost?® or taken away”® un- 
‘der the repealed statute, or to affect acts performed?7 
and conecluded?§ 
under the former law. As a general rule the repeal 


STATUTES 


600, 13 Abb.Pr. 140, 24 
How.Pr. 515; People v. Van Pelt, 4 
How.Pr. (N-Y.) 36, 39;. Newsom v. 
Greenwood, 4 Or. 119, 122: Dillon v. 
Linder, 36: Wis. 344, 349; White v. 
Clark 111 UC: @.B. | (Ont seis at 
(per Tindal, C. J.). 


[a] @Whus (1) an officer sued for 
false imprisonment cannot justify 
under a statute which had been abroc 
gated by the constitution at the time 
the acts complained of were commit- 
ted, although it had not then been ad- 
judged that the statute had been 
abrogated. Roberts v. Hackney, 58 S. 
W. 810, 59 S.W. 328, 109 Ky. 265, 22 
Ky.L. 975. (2) The fact that a stat- 
ute changing the mode of service of 
process may not have been distributed 
and brought to the knowledge of at- 
torneys bringing a suit will not avail 
to sustain a service made under the 
repealed statute. Westmeyer v. Gal- 
lenkamp, 55 S.W.. 231, 154 Mo. 28, 77 
AmiSeReeTaiTe 3) The repeal of a 
statute requiring county commission- 
ers to build’ a bridge and levy a tax 
therefor, pending an appeal from a 
judgment against the commissicners 
in mandamus to compel them to per- 
form such acts, abates the proceeding. 
Wikel v. Jaekson County, 27 S.E. 117, 
120 N.C. 451. (4) Where the ground 
of defense interposed to a suit has 
been repealed before advantage is 
sought to be taken of it, it cannot be 
invoked. Heaton vy. Dennis, 52 S.W. 
175, 103 Tenn. 155. 


[b] Limitation on rnle.-—While the 
general rule is that, when a statute is 
repealed without a saving clause, it 
is to be considered as if it had never 
existed except as to transactions past 
and closed, such rule must be applied 
so as to give effect to the legislative 
intent, which is the principal question 
to be determined. Commonwealth v. 
bea racks Trust Co., 76 Av .b)7a27. Pa, 


CNLY.) 599, 


[c] Right not existing at common 
law.—Where a right or remedy which 
did not exist at common law is found- 
ed on statutes, the unqualified repeal 
of the statute before the right has 
become vested or the remedy perfect- 
ed abrogates the right and deprives 
the court of all jurisdiction to admin- 
ister the remedy. Kingan & Co. v. Os- 
sam, 121 N.E. 289, .75 Ind.App. 548 
Ae naaa den 131 ™ E. 81, 190 Ind. 


{d] SBffect similar to unconstitu- 
tionality.—A repealed law is the same 
as a law that has been declared un- 
constitutional. Beers v. Hotchkiss, 
238 N.Y.S. 463, 185 Misc. 796 [aff 245 
N.Y.S. 478, 230 App.Div. 447 (aff 175 
N.E. 506, 256 N.Y. 41)]. 


[e] May revoke existing privileges. 
—An act repealing a former statute 
granting a bounty to licensed sugar 
producers not only forbids licenses to 
be granted producers thereafter, but 
also revokes existing licenses, Ss. 
v. Carlisle, 5 App.D.C. 138. 


{f] Penal statute.—A statute, 
penal in character and repealed with- 
out a saving clause, must be consid- 
ered as if never in existence except as 
to proceedings past and closed. First 
Nat. Bank v. Barto, 233 P. 968, 72 
Mont. 4387. 


23. See infra §§ 727, 728. 


of a statute does not render valid a contract that 
was void by reason of the statute when made;?® 
in some eases, however, distinctions have been made 
so as to permit the enforcement of the contracts, 
after a repeal of the 
statutes did not render the contracts themselves 
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prohibitory statute, where the 


24. See infra § 723. 


25. Boylan v. Kelly, 36 N.J.Hq. 331; 
Hudson vy. Biddulph Tp., 46 Ont.L. 216, 
49 Dom.L.R. 476. 


26. Stine v. Bennett, 13 Minn. 153. 


27. James v. Dubois, 16 N.J.Law 
285; Pratt v. Stevens, 26 Hun 229 [rev 
94 N.Y. 387]; Traill v. McAllister, LL. 
R25 Ir.524. 


[a] Unlawful acts.—The repeal of 
a statute does not render lawful acts 
that were unlawful under the statute 
when committed. Traill v. McAllis- 
ter, i. Re2'5-tr. 524. 


28. Wall v. Chesapeake & O. Ry. S 
Go., 125 N.Ee 20, 290 Il. 227 [rev 210 j 
Ill.App. 136, and error dism 41 S.Ct. | 
402, 256 U.S. 125, 65 L.Ed. 856]; Vance 4 
v. Rankin, 62 N.E. 807, 194 Ill. 625, 
88 Am.S.R. 173 [rev 95 Ill.App. 562]; : 
Van Inwagen v. Chicago, 61 Ill. 31; + 
Crow v. Cartledge, 54 So. 947, 99 Miss. + 
281, Ann.Cas.1913E 470; Lemm v. / 


Mitchell, [1912] A.C. 400; Key v. | 
Goodwin, 4 M.&P. 341. | 


fa] Criminal conversation.— 
Where an action for criminal conver- j 
sation was dismissed on the ground 4 
that certain ordinances had abol- 
ished such actions in Hong-Kong A 
the subsequent repeal of such ordi- 
nances and the restoration of the ju- — 
risdiction of the Honk-Kong courts 
in such actions did not enable plain- 
tiff to commence a new action for 
the same matter, as the prior decision 
rendered it res judicata. Lemm v. 
Mitchell, [1912] A.C. 400. 


29. U.S.—Hannay v. Eve, 3 Cranch i 
242, 2 L.Ed. 427; Milne v. ‘Huber, 17 7 
F.Cas.No. 9,617, ’3 McLean 212. 


x 
Ala.—Pacific Guano Co. v. Dawkins, t 
57 Ala. 115; Woods v. Armstrong, 54 
Ala. 150, 25 Am.R. 671. 


: 
Kan.—Denning vy. Yount, 61 P. 808, : 
ae 217 [aff 59 P. 1092, 9 Kan.App. — 4 


Si v. Evans, 7 La.Ann. 


Me.—Robinson vy. Barrows, 48 Me. 
186; Banchor v. Mansel, 47 Me. 58; 
Hathaway v. Moran, 44 Me. 67. 


Mass.—Springfield Bank vy. Merrick, 
14 Mass. 322. 


Miss.—Anding v. Levy, 57 Miss. 51, : 
34 Am.R. 435. { 


N.H.—Roby v. West, 4 N.H. 285, 17 
Am.D. 423. 
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N.Y.—Bailey v. Mogg, 4 Den. 60. 


N.C.—Puckett v. Alexander, 102 N. 
C7095 ;98" SOA CT os wR AGRA ae 


Ohio.—Nichols v, 
305. 


S.C.—Gilliland v. 
152, 


Tex.—Hunt v. Robinson, 1 Tex. 748, f 
Vt.—Warren v. Saxby, 12 Vt. 146. : 


[a] Rule applied to a liquor con- 
tract entered into prior to repeal of 
prohibition statute. Robinson v. Bar- 
rows, 48 Me. 186; Banchor vy. Man- 
sel, 47 Me. 58. 


740, 103 N.J. 


Poulson, 6 Ohio 


Phillips, 1 S.C. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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void, but only took away all remedy for their en- 
-forcement,?° and where the statutes rendered the 
contracts void, not because they were malum in 
se, but merely on the ground of some public poli- 
The repeal of a statute allowing equitable 
defenses to promissory notes which have been nego- 
tiated cuts off all defenses accruing thereafter, even 
though the notes were executed anterior to that 


eyitt 


time.?2 


Repeal of election law. 


30. Bird v. Fake, 1 Pinn. (Wis.) 
290. 
31. Washburn v. Franklin, 35 


Barb..(N.Y.).599, 13) Abb.Pr. 140; 24 
How.Pr. 515 [rev 11 Abb.Pr. 93]; Cen- 
tral Bank vy. Empire Stone Dressing 
Co., 26 Barb. €N.Y.). 23. 


32. Farr v. Brigham, 15 Vt. 557. 


[a] Offset.—The rule applies to 
an offset accruing subsequent to the 
enactment of the repealing act. Farr 
v. Brigham, 15 Vt. 557. 


33. Gordon vy. State, 4 Kan. 489; 
Christian County Ct. v. Smith, 12 S.W. 
134, 138 S.W. 276, 11 Ky.L. 834 [aff 13 
Siw. 276, 11. Ky.L 834]; ..Davis —v. 
Maxwell, 22 La.Ann. 66. . 


[a] Second election, after repeal.— 
When an election for the removal of 
a county seat results in no choice, and 
a second election is held, but in the 
meantime the law under which the 
first election was held is repealed by 
another law, the second election must 
conform to the new law, and cannot 
be considered as a mere continuation 
of proceedings commenced when the 
old law was in force. Gordon v. State, 
4 Kan. 489. 

34. Veats v. Danbury, 37 Conn. 412. 

[a] Soldiers’ bounty.—A _ legisla- 
tive enactment, repealing an act au- 
thorizing towns to pay bounties to 
volunteers, and prohibiting towns 
from making further appropriations 
for such purpose, renders inoperative 
the vote of a town to pay such boun- 
ties, taken before the passage of the 
repealing statute. Veats v. Danbury, 
37 Conn. 412. 


35. Walker v. 


Freeholders of Essex County, 
422, 82 N.J.Law 348. 


36. U.S.—Pacific Mail Steamship 
Co. v. Joliffe, 2 Wall. 450, 17 L.Ed. 805. 


Ala.—Blake v. State, 59 So. 623, 178 
Ala. 407; Grey v. Mobile Trade Co., 
55 Ala. 387, 28 Am.R. 729. 


Ark.—Files v. Fuller, 44 Ark, 273. 


Cal.—Callet v. Alioto, 290 P. 438; 
James v. Oakland Traction Co., 103 P. 
1082, 10 Cal.App. 785. 

Fla.—Mitchell v. Doggett, 1 Fla. 
356. : 
Ga.—Bank of Norman Park y. Col- 
quitt County, 150 S.E. 841, 169 Ga. 
534; Dennington v. Roberta, 61 S.E. 
20, 130 Ga, 494. 

Ind.—Clinton, County v. McDowell, 
30 Ind. 87; Parr v. Paynter, 137 N.E. 
70, 78 tInd.App. 639. 

* Towa.—Burton v. Emerson, 4 Greene 
393. 
' La.—Dixon vy. Dixon, 4 La. 188, 23 
Am.D. 478. 
Me.—State v. Boies, 41 Me. 344. 
Mich.—Peters v. Goulden, 27 Mich. 
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Board of Chosen 
82 A. 


The repeal of a statute 
prescribing the method and procedure for holding 
and deciding elections does not affect elections. held 
before such repeal,?? but may operate to revoke 
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authority conferred under the former statute as a 
result of the election.?+ 


No prospective repeal. 
act or in any of its supplements or amendments 
applies only retrospectively, and repeals only legis- 
lation in existence at the time of the passage of 
the original act.3° 


A repealing clause in an 


[§ 723] b. Rights Accrued. The repeal of a stat- 
ute does not operate to impair or otherwise affect 


fale 


ee ame age of Justices, 45 N.H. 
93. 

N.Y.—Long Sault Development Co. 
v. Kennedy, 105 N.E. 849, 212 N.Y. 1, 
Ann.Cas.1915D 56; Peo, v. Buffalo, 35 
N.E.' 485, 140 N.Y. 300, 37 Am‘S.R. 
56%; Butler v. Palmer, 1 Hill 324. 


Ohio.—State v. Washington Tp., 24 
OhioSt. 663. x 


Pa.—Keystone State Bldg. & Loan 
Ass’n v. Butterfield, 74 Pa.Super. 582. 


Philippine.—Lieng v. Encarnacion, 
16 Philippine 137. 


Porto Rico.—Ruiz de Noble v. Gal- 
lardo, 7 Porto Rico Fed. 140 (repeal 
by royal decree). 


Tex.—Allen v. Stovall, 63 S.W. 863, 
94 Tex. 618, 64 S.W. 777 [rev (Civ. 
App.) 62 S.W. 87]; McLeary v. Daw- 
son, 29 S.W. 1044, 87 Tex. 524. 


‘Utah.—_Tufts v. Tufts, 30 P. 309, 
8 ‘Utah 142,16 L.R.A. 482. 


Va.—Brown’s Committee v. West- 
orn State Hospital, 66 S.H. 48, 110 Va. 


Eng.—Lemm vy. Mitchell, [1912] A. 
C. 400; Ex p. Raison, 60 L.J.Q.B. 206. 


Ont.—St. Catharines v. Hydro-Elec- 
tric Power Commission of Ontario, 61 
Ont.L. 465, [1928] 1 Dom.L.R. 598; 
Hudson vy. Biddulph, 17 Ont.W.N. 117. 


[a] Thus (1) the repeal of a stat- 
ute authorizing the construction of 
certain power works in a river could 
not confiscate or terminate any valid 
franchise or property right which the 
corporation had previously acquired 
under the act repealed. Long Sault 
Development Co. v. Kennedy, 105 N.E. 
849, 212 N.Y. 1, Ann.Cas.1915D 56. (2) 
An attorney bringing an action for 
overdue taxes under a statute author- 
izing collection of attorney’s fees 
therefor has a vested right in such 
fees which the repeal of the statute, 
pending the prosecution of the action, 
will not divest. Files v. Fuller, 44 
Ark, 273. 


[b] Right independent of statute. 
—(1) The repeal of a statute pre- 
seribing a condition constituting an 
additional element of the matter out 
of which a common-law right of ac- 
tion arises, after the right of action 
accrued and prior to the trial, will 
not deprive plaintiff of the benefit of 
such element. James v. Oakland 
Traction Co., 103 P. 1082, 10 Cal.App. 
785. (2) An existing right of action 
which has accrued to a person under 
the rules of the common law, or by 
virtue of a statute codifying the com- 
mon law, is a vested property right 
which may not be impaired by .legis- 


lation. Callet v. Alioto, (Cal.) 290 P. 
438. 
[c] Repeal by constitution.—The 


rights that have been vested or accrued while the 
statute was in force.?® 
to rights acquired under contracts?’ and to rights 
of action to recover damages for torts.?§ 


This rule is applicable alike 
Where, 


same rule applies where the statute is 
repealed by a constitutional provision. 
Edmondson y. Kentucky Cent. R. Co., 
28 S.W. 789, 16 Ky.L. 459; Wilson v. 
Wee: 41 N.J.Law 454, 32 Am.R. 


37. U.S.—Pacific Mail Steamship 
Co. v. Joliffe, 2 Wall. 450, 17 L.Ed. 805. 


Cal.—Nevada Bank vy. Steinmitz, 
30.),P. 970; 64 Cale 3016 stay lorvevs 
Woodward, 10 Cal. 91. 


Conn.—Suffield First Ecclesiastical 
Soc. v. Loomis, 42 Conn. 570. 


Ga.—Bank of Norman Park v. Col- 
quitt County, 150 S.E. 841, 842, 169 
Ga. 534, 


Neb.—Bond v. Dolby, 23 N.W. 351, 
17 Neb. 491; White v. Rourke, 9 N.W. 
689, 11 Neb. 519. 


_N.Y.—Reisler v. Dempsey, 173 N.Y, 
S. 212. 


“Repealing act will not be given a 
retroactive operation so as to Stas 
impair the obligation of a contract 
lawfully made by virtue of and pend- 
ing the existence of the law repealed.” 
Bank of Norman Park vy. Colquitt 
County, supra. 


[a] Implied contract.—‘When a 
right; - has: warisena.-UpoOImw.yae oe 
transaction in the nature of a con- 
tract authorized by statute, and has 
been so far perfected that nothing 
remains to be done by the party as- 
serting it, the repeal of the statute 
does not affect it, or an action for its 
enforcement. It has become a vested 
right which stands independent of the 
statute.” Pacific Mail Steamship Co. 
v. Joliffe, 2 Wall. (U.S.) 450, 457, 17 
L.Ed. 805. 


{[b] Boxing contract.—The repeal 
of laws allowing boxing and sparring 
exhibitions does not render invalid 
a contract relating to boxing exhibi- 
tions during the period such act was 


in foree. Reisler v. Dempsey, 173 
IN-Y.S. aie. 
[ce] Railroad aid.—The validity of 


railroad aid bonds issued after the 
repeal of the railroad aid enabling act 
of 1870, but under a contract entered 
into and partly performed prior to the 
repeal, was not affected thereby. Ne- 
vada Bank v. Steinmitz, 30 P. 970, 64 
Cal. 301. 


38. Ala,—Grey v. Mobile Trade Co., 
55 Ala. 387, 28 Am.R. 729. 


Cal.—James v. Oakland Traction 
Co., 103 P. 1082, 10 Cal.App. 785. 


Ill.—Layher v. Chicago-Sandoval 
Coal Co., 179 Ill.App. 476. 


Ky.—Edmondson v. Kentucky Cent. 
R. Co., 28.S.W. 789, 16 Ky.L. 459 [foll 
sub nom. Wright v. Woods, 27 S.W. 
979, 96 Ky. 56, 16 Ky.L. 337]. 


N.Y.—Gorman v. McArdle, 22 N.Y. 
S. 478, 67 Hun 484. 
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however, the statute is regarded not as creating a 
right, but only as providing a remedy where none 
existed at common law, its repeal has the effect of 
taking away the remedy for acts or omissions oceur- 
ring while the statute was still in foree.*® If a 
new remedy has not been substituted for the enforce- 
ment of a right accrued under a statute afterward 
repealed, the old remedy remains;*® but if the 
statutory remedy for a right created by statute is 
repealed by a statute which provides a substantially 
similar remedy, the right may be prosecuted under 
the repealing statute.*? In those jurisdictions where 
a lien is regarded as a substantial right, the repeal 
of a statute is construed not to affect existing liens 
acquired under it;+? but where the lien is regarded 
as only a remedy, it falls with the repeal of the 
statute.*% 


{§ 724] c. Executory or Inchoate Rights. Where 
a right given by a statute is not by nature a vested 
right, and at the time of the repeal of the statute 
is still inchoate,4* as where it has not been reduced 
to judgment,*® or otherwise executed,*® it will fall 


STATUTES 


with the statute, unless expressly excepted.*” 


[§ 725] d. Liabilities Incurred. A repealing stat-- 


ute in the usual form will not be construed to im- 


pose liability for a prior act as to which no habil- 


ity attached under the terms of the statute in force 


at the time it occurred;#® but where an act repeals 


a former statute under which cervain contracts were 
void, it may expressly validate such contracts so 
as to permit a recovery upon them.*® So as a gen- 
eral rule the repeal of a statute imposing a liabil- 
ity, by a subsequent act containing no ,saving 
clause,°° operates to release all liabilities incurred 
under the repealed statute where no proceedings 
have been commenced to enforce such liability,°™ 
and even where proceedings have been commenced,°* 
unless vested rights have been acquired under them 
prior to the repeal.°* 


[§ 726] e. Rights and Liabilities as to Penal- 


ties.°4 The repeal of a statute under which penal- | 


ties recoverable have been incurred will operate to 
take away all rights to the recovery of such pen- 
alties>> either by the public or by individu- 
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39. Bennet v. Hargus, 1 Neb. 419; 
Cope v. Hampton County, 42 S.C. 17, 
19 S.E. 1018. 


40. Wilson v. Herbert, 41 N.J.Law 
454, 32 Am.R. 243. ‘ 


41. Knoup v. Piqua Branch State 
Bank, 1 OhioSt. 603 [rev on other 
nt 16 How. (U.S.) 369, 14 L.Ed. 


42. Sabin v. Connor, 21 F.Cas.No. 
12,197; Sinking Fund Com’rs y. Ken- 
tucky Northern Bank, 1 Metce. (Ky.) 
174; Capital State Bank v. Lewis, 2 
So. 243, 64 Miss. 727; Keystone State 
Bldg. & Loan Ass’n v. Butterfield, 74 
Pa.Super. 582. 


43. Woodbury v. Grimes, 1 Colo. 
100; Bailey v. Mason, 4 Minn. 546. 
See also Mechanics’ Liens § 16. 


44, U.S.—Hertz v. Woodman, 30 
S.Ct. 621, 218 U.S. 205, 54 L.Ed. 1001. 


Ala.—Blake v. State, 59 So. 623, 178 
Ala. 407. 

Tll.— Van 
Til? 31, 


Md.—State v. American Bonding 
Co.,. 97 A. 529, 128 Md. 268. 


N.Y.—Wirt v. Allegany County, 35 
N.Y.S. 887, 90. Hun 205. 


Va.—Brown’s Committee v. West- 
oe State Hospital, 66 S.H. 48, 110 Va. 
3821. 


eo ee v. Owens, 15 W.Va. 


Inwagen v. Chicago, 61 


“Phere are cases which go So far as. 


to say that the unqualified repeal of a 
law as effectually destroys rights and 
liabilities dependent upon it, not past 
and concluded, as if the statute had 
never existed. It is, however, putting 
it strongly enough to say, that an un- 
qualified repeal operates to destroy 
inchoate rights, as a release of im- 
perfect obligations and as a remis- 
sion of penalties and forfeitures de- 
pendent upon the destroyed statute.” 
Hertz v. Woodman, 30 S.Ct. 621, 218 
U.S. 205, 216, 54 L.Ed. 1001. 


[a] Doctrine is ‘that inchoate 
rights, derived under a statute, ‘are 
lost by its repeal, unless saved by 
express words in the repealing stat- 
ute, and unless those rights have be- 
come so far perfected as to stand in- 
dependent of the statute.” Van In- 
‘wagen v. Chicago, 61 Ill. 31, 34. 


[b] Witness fees.—Repeal of 
laws giving the state unclaimed wit- 
ness fees, and the enactment of a 
statute giving them to the county, de- 
prives the state of the right to wit- 
ness fees which the clerk, before the 
enactment of the repealing act, should 
have reported and paid over to the 


state, but which he failed to do. 
rire v. State, 59 So. 623, 178 Ala. 


45. Cal.—Napa State Hospital v. 
Flaherty, 66 P. 322, 134 Cal. 315. 


Ill—Van Inwagen v. Chicago, 61 
Ts 3a. 


Mich.—Beljer v. Zawadzki, 232 
N.W. 746, 252 Mich. 14. 
Minn.—Bailey v. Mason, 4 Minn. 


546. 


Va.—Brown’s Committee v. West- 
oon State Hospital, 66 S.E. 48, 110 Va. 


saat Butler v. Palmer, 1 Hill (N.Y.) 


[a] Redemption.—The repeal of a 
statute allowing a certain time for 
the redemption of property sold un- 
der a mortgage cuts off such right 
in the case of a sale before the repeal, 
where it had not been exercised at 


that time. Butler v. Palmer, 1 Hill 
(N.Y.) 324. 

47. ‘Saving clauses see infra §§ 
729-734. 


48.\ Missouri, ete, “R. Co. v. Sco- 
field, (Tex.Civ.App.) 98 S.W. 435; Hud- 
son v. Biddulph Tp., 46 Ont.L. 216, 49 
Dom.L.R. 476. 


49. Hotchkiss vy. Barnes, 34 Conn, 
215.9 AMm.De T13. 


pera ede rule see supra § 722 notes 


50. Construction of saving clause 
see infra § 733. 


51. U. S. v. The Helen, 6 Cranch 
(U.S.) 208, 8 L.Ed. 199; Commercial 
Union Assur. Co. v. Wolf, 97 P. 79, 8 
Cal-App. 413; Gaspar v. State, 11 
Ind. 648. 


[a] Recognizance.—A recognizance 
taken in a prosecution under a stat- 
ute, repealed before the prosecution 
was begun, is void. Gaspar v. State, 
11 Ind. 548. 


[b] Violation of law suspending 


commercial intercourse with certain 
ports.—A vessel which has violated 
such a law of the United States can- 
not be seized for such violation after 
the law has expired, unless some spe- 
cial- provision be made therefor by 
statute. U.S. v. The Helen, 6 Cranch 
(U.S.) 203, 3.L.Ed. 199. 


52. Cavanaugh vy. Patterson, 91 P. 
1117, 41 Colo, 158; Wirt v. Allegany 
County, 35 N.Y.S. 887, 90 Hun 205. 


53. Crawford v. Hedrick, 36 N.E. 
771, 9 Ind.App. 356; Com. v. Specht, 
9 Lanc.Bar (Pa.) 139; St. Catharines 
v. Hydro-Electric Power Commission 
of Ontario, 61 Ont.L. 465, [1928] 1 
Dom.L.R. 598. 


[a] Bond to prevent violation of 
law.—The repeal of the act of 1856, 
relative to liquors, by the act of 1875, 
does not prevent a recovery on the 
bond given by applicant for license 
before the repeal. Com. v. Specht, 9 
Lanc.Bar (Pa.) 139. 


54. Cross references: 


Application to pending proceedings 
see infra § 728. 

Definition and general construction of 
penal statutes see supra §§ 658-661. 


Repeal of statute: 


Imposing liability for debts of cor- 
poration upon its directors or 
gener officers see Corporations § 


Requiring bulletining of trains as 
barring recovery of penalty see 
Railroads § 926 note 97, 


55. Ala.—Broughton Vv. 
Branch Bank, 17 Ala. 828. 


Colo.—Gregory v. Denver German 
Bank, 3 Colo. 332, 25 Am.R. 760. 


Conn.—Church v. Parmelee, 2 Root 
248; Lambert v. Parmelee, 2 Root 181. 


ian a ape v. Lawrence, 44 Ill. 


Ind.—Hill v. Shannon, 68 Ind. 470 
Thompson vy. Bassett, 5 Ind. 535. 


Ky.—Commonwealth vy. Louisville 
& N. R. Co., 215 S.W. 938, 186: Ky. 1;- 
Commonwealth v. Jackson, 2 B.Mon, 
402; Mason, etc., Co. v. Com., 36 S.W. 
570, 18 Ky.L. 371. 


Me.—Gaul v. Brown, 53 Me. 496; 
Oriental Bank v. Freeze, 18 Me. 109, 
386 Am.D. 701. 


Mobile 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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-erued under a prior statute. 


als,°® unless such rights are preserved by a saving 
clause,°” or such suits have been prosecuted to judg- 
ment before the repealing act takes effect.5® 


[§ 727] f. Actions and Other Proceedings Pend- 


ing®*—(1) In General. As a general rule the repeal 
of a statute without any reservation®® takes away 


Md.—State v. American Bonding 
Co. of Baltimore, 97 A. 529, 128 Md. 
268; State v. Baltimore & O. R. R. 
Co., 12 Gill&J. 399, 38 Am.D. 319 [aff 
3 How. (U.S.) 534, 11 L.Ed. 714]. 


Mich.—Engle vy. Shurts,1 Mich. 150. 


Mont.—Continental Oil Co. v. Mon- 
Lay Concrete Co., 207 P. 116, 63 Mont. 


N.Y.—Nash v. White’s Bank, 11 
N.E.> 946, 105 N.Y. 243; Sturgis v. 
Spofford, 45 N.Y. 446 [mod 52 Barb. 
436]; Curtis v. Leavitt, 15 ‘N.Y. 9 
[mod 17 Barb. 309]; Westchester 
County v. Dressner, 48 N.Y.S. 953, 23 
App.Div. 215. 


Pa.—Commonwealth _ v. 
Ori Co;,) 1014 Pa. d493 
Pa.Co. 557. 


Tex.—State v. Texas & N. O. R. Co., 
125 S.W.. 53,58 Tex.Civ.App. 528. 


Wis.—Miller v. Chicago, ete., R. Co., 
113 N.W. 384, 133 Wis. 183. 


Eng.—Ward v. Stevenson, 
Sess.Cas. 162. 


[a] Reason for rule.—‘The stat- 
ute which imposed the penalty having 
been repealed, there is no authority 
existing for its imposition.’’— Com- 
monwealth vy. Louisville & N. R. Co., 
215 S.W. 938, 939, 186 Ky. 1. 


[b] Common-law rule.—At com- 
mon law the repeal of a statute re- 


Standard 
Hunt v. Rice, 1 


1 New 


‘pealed also the power of a court to en- 


force a penalty incurred under the 
statute, and no penalty or forfeiture 
could be imposed or enforced for a 
violation of a statute which occurred 
before its repeal. Commonwealth v. 
Louisville & N. R. Co., 215 S.W. 938, 
186 Ky. 1. 


[ce] Authority of legislature.—The 
legislature may by express provision 
take away a right to a penalty ac- 
Parme- 
lee v. Lawrence, 44 Ill. 405. 


[d] Repeal as pardoning violation. 
—All acts or omissions in violation 
of the former statute are pardoned, 
and the penalties incurred thereunder 
are no longer enforceable. State v. 
Texas & N. O. R. Co., 125 S.W. 53, 58 
Tex.Civ.App. 528. 

[e] Proceedings for enforcement 
of penalty after the repeal of the stat- 
ute are illegal and void. Church v. 
Parmelee, 2 Root (Conn.) 248; Lam- 
bert v. Parmelee, 2 Root (Conn.) 181. 

56. Conn.—Welch v. Wadsworth, 
30 Conn. 149, 79 Am.D. 239. 

Mont.—Continental Oil Co. v. Mon- 
tana Concrete Co., 207 P. 116, 63 Mont. 
223. 

N.Y.—Butler v. Palmer, 1 Hill 324. 


Pa.—Hunt v. Rice, 1 Pa.Co. 557. 


Wis.—Miller v. Chicago, etc., R. Co., 
113 N.W. 384, 133 Wis. 183. 


And see cases supra note 55, 


57. See infra § 734. 
58. See supra § 696. 
59. Application of statutes to 


ending actions in general see supra 
Rs Oi HOS be Ck Ae 


Particular proceedings affected by 
repeal see Attachment § 18; Corpo- 
rations § 3635; Costs § 8; Criminal 
Law § 35; Divorce § 62; Eminent Do- 
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Bee 306; Highways § 50; Pensions 


60. See infra § 730. 


61. U.S.—Gates v. Osborne, 9 Wall. 
567, 19 L.Ed. 748; U.S. v. Preston, 3 
Pet. 57, 7 L.Ed. 601; The Rachel, 6 
Cranch. 329, 3 L.Ed. 239; Louisville & 
N. R. Co. v. Western Union Telegraph 
Co., 268 F. 4 [cert den 41 S.Ct. 147, 254 
U.S. 650, 65 L.Ed. 457]. 


Ala.—Blake v. State, 59 So. 623, 178 
Ala. 407; Ex p. State, 52 Ala. 231, 23 
Am.R. 567. 


Cal.—Berg v..Traeger, 292 P. 495; 
Callet v. Alioto, 290 P. 438; Peo. v. 
Bank of San Luis Obispo, 112 P. 866, 
169 Cal. 65, 37 L.R.A.N.S. 934, Ann. 
Cas.1912B 1148. 


Colo.—Smith vy. Arapahoe County 
DISt. Cts) 4 Colo: Zoe 


Conn.—Kane v. New York, etc., R. 
Co., 49 Conn, 139. 


Ill.—Peo. v. Franklin Park, 63 N.E. 
664, 196 Ill. 276; Illinois, etc., Canal 
v. Chicago, 14 Ill. 334. 


Ind.—Taylor v. Strayer, 78 N.E. 236, 
167, Ind. °23, 9 “Am. Sok. 469% Se 
Joseph County v. Ruckman, 57 Ind. 
96; Stephenson v. Doe, 8 Blackf. 508, 
46 Am.D. 489; Hunt v. Jennings, 5 
Blackf. 195, 33 Am.D. 465. 


Kan.—Gilleland v. Schuyler, 9 Kan. 
569; Gordon v. State, 4 Kan. 489. 


Ky.—Covington, ete., R. Co. vy. Ken- 
ton County Court, 12 B.Mon. 144. 


La.—Doss v. Mermentau Levee 
Dist. Com’rs, 41 So. 720, 117 La. 450; 
Cooper v. Hodge, 17 La. 476. 


Me.—Macnawhoc Plantation  v. 
Thompson, 86 Me. 365. 


Mass.—New London, ete., R. Co. v. 
Boston, etc., R. Co., 102 Mass. 386. 


Miss.—Crow v. Cartledge, 54 So. 
947, 99 Miss. 281, Ann.Cas.1913E 470; 
Musgrove v. Vicksburg, ete., R. Co., 
50 Miss. 677. 


Mo.—State v. Hackman, 
990, 272 Mo. 600. 


Mont.—Continental Oil Co. v. Mon- 
tana Concrete Co., 207 P. 116, 63 Mont. 
223. 


N.Y.—Lazarus v. Metropolitan Pl. 
R. Co., 32 N.Y.S. 48, 83 Hun 553, 24 
N.Y.Civ.Proc. 260 [aff 40 N.H. 240, 145 
N.Y. 581]; Schoepflin v. Calkins, 25 
N.Y:S. 696, 5 Misc. 159. R 


N.C.—Wilson v. Jenkins, 72 N.C. 5. 


Or.—Drainage Dist. No. 7 v. Ber- 
nards, 174 P. 1167, 89 Or. 531; State v. 
Ju Nun, 97 P. 96, 98 P. 513, 53 Or. 1. 


Pa.—In re North Canal St. Road, 
10 Watts 351, 36 Am.D. 185; Abbott 
v. Com., 8 Watts 517, 34 Am.D.: 492; 
Stoever v. Immell, 1 Watts 258; In re 
Hatfield Tp. Road, 4 Yeates 392; 
Tressler v. County Comrs., 24 Pa.Dist. 
623; McKinney v. Bradford County 
Comrs., 11 Pa.Dist. 669; Philadelphia 
v. Kingsley, 5 Pa.Co. 75. 


Tex.—Jessee v. De Shong, (Civ. 
App.) 105 S.W. 1011; Gulf, ete., R. 
Co. v. Lott, 2 Tex.App.Civ.Cas. § 63. 


Wash.—Ettor v. City of Tacoma, 
106 P. 478, 107 P. 1061, 57 Wash. 50 
[rev on other grounds 33 S.Ct. 428, 
228 U.S. 148, 57 L.Ed. 773]. 


Wis.—Miller v. Chicago, 


199 S.W. 


ete.,’ R. 
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all remedies given by the repealed statute and de- 
feats all actions and proceedings pending under it 
at the time of its repeal.*t 
applicable to the repeal of statutes creating a cause 
of action,®? providing a remedy not known to the 
common law®* or conferring jurisdiction where it 


The rule is especially 


Co., 1138 N.W. 384, 133 Wis. 183: Bee- 
bee v. O’Brien, 10 Wis. 481. 


Eng.—Miller’s Case, 1 W.BI. 451, 96 © 
Reprint 259, 3 Wils.C.P. 420, 95 Re- 
print 1134. 


[a] Thus (1) proceedings which 
depend for their validity on a statute 
fall when the statute is repealed, un- 
less such proceeding has ripened into 
a judgment or final decree. In re 
Swissvale Borough, 64 Pa.Super. 63. 
(2) Proceedings which had been com- 
menced under an act inviting propo- 
sals for the sale of a telephone fran- 
chise could not be continued after the 
repeal of the act. Horton v. Los An- 
geles, 51 P. 956, 119 Cal: 602... (3) A 
statute vesting in railroad commis- 
sioners the powers and duties of com- 
missioners appointed by the supreme 
court under Gen. St. e 63 § 117 takes 
away the jurisdiction of that court 
and all commissioners appointed by it 
over proceedings pending before those 
commissioners at the time of its pas- 
sage. New London Northern R. Co. v. 
Boston, etc., R. Co., 102 Mass. 386. 


[b] Justification of rule.—‘‘The 
justification for this rule is that all 
statutory remedies are pursued with 
full realization that the Legislature 
may abolish the right to recover at 
any time.” Callet v. Alioto, (Cal.) 
290 P. 438, 440. 


[ec] Repeal as abating suit to test 
constitutionality.—Where a suit is 
brought to restrain the performance 
of certain actions authorized by stat- 
ute, on the ground.that the statute is 
unconstitutional, the suit abates upon 
repeal of the statute. Doss v. Mer- 
mentau Levee Dist. Com’rs, 41 So. 
720, 117 La. 450. 


[d] Privilege tax.—The repeal of 
a statute imposing an annual privi- 
lege tax ‘fon each railroad eating 
house” terminated a right of action 
by the state for such tax, although 
the action was commenced before the 
repeal was enacted. Crow v. Cart- 
ledge, 54 So. 947, 99 Miss. 281, Ann. 
Cas.1913E 470. 


[e] Subsequent reénactment.—A 
reénactment at a later date of the re- 
pealed statute does not operate to re- 
vive the proceedings. , Kane v. New 
York, ete., R. Co., 49 Conn. 139. 


62. Cal.—Callet v. Alioto, 290 P. 
438; Peo. v. Bank of San Luis Obispo, 
112 P. 866, 159 Cal. 65, 37 L.R.A.N.S. 
934, Ann.Cas.1912B 1148. 


Ga.—Western Union Tel. Co. v. 
Lumpkin, 26 S.E. 74, 99 Ga. 647. 


Mich.—Detroit v. Chapin, 66 N.W. 
587, 108 Mich. 136, 37 L.R.A. 391. 


Miss.—French v. State, 53 Miss. 
651. 

Pa.—Keener 
338, 16 Pa.Co. 207; 
Pa.Co..631. 


[a] Before final judgment.—The 
repeal of a statute before the expira- 
tion of defendant’s right to except to 
a judgment in an action founded 
thereon abates the action. Western 
Union Tel. Co. v. Lumpkin, 26 S.E. 74, 
99 Ga. 647. 


6a. U.S.—Kimbro v. Colgate, 14 F. 
Cas.No. 7,778, 5 Blatchf. 229. 


Ariz.—Steinfeld yv. Nelson, 
879, 15 Ariz. 424. 


v. Fouch, 4 Pa.Dist. 
Boyer’s Pet., 15 


139 P. 
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did not exist before,** and abates proceedings pend- 
ing even after judgment but before the entry there- 
A suit the continu- 
ance of which is dependent upon the statute repealed 
stops where the repeal finds it;*7 and a process abol- 
ished by the repeal cannot be served, even though 
in the hands of an officer for service at the time of 
So the repeal of a statute authoriz- 
ing a particular defense operates to deprive defend- 
ant in a pending suit of such defense,®® even though 
The repeal of a 
statute concerning when facts alleged should be con- 
sidered as confessed is applicable to a pending case, 


of,°> or pending on appeal.*® 


the repgal.®® 
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it has already been pleaded. 


Cal.—Callet v. Alioto, 290 P. 438. 


Tll.— Wall v. Chesapeake & O. Ry. 
Co., 125 N.H. 20, 290 Ill. 227 [rev 210 
Ill.App. 136, and error dism 41 S.Ct. 
402, 256 U.S. 125, 65 f1.Ed. 856]; Merlo 
v. Johnston City & Big Muddy Coal 
& Mining Co., 101 N.E. 525, 258 Ill. 
328 [aff 173 Ill.App. 425]. 


Ind.—Stephenson v. Doe, 8 Blackf. 
508, 46 Am.D,. 489. 


Mich.—Heimbach vy. Weinberg, 18 
Mich, 48. y 


Mont.—Continental Oil Co. v. Mon- 
tana Concrete Co., 207 P. 116, 63 Mont. 
223. 4 


Pa.—McKinney v. Bradford County 
Comrs., 11 Pa.Dist. 669. 


Tex.—Goodrich v. Wallis, (Civ. 
App.) 148 S.W. 285; Stewart v. Latt- 
at 116 S.W. 860, 58 Tex.Civ.App. 
330. 


> Wash.—Wooding v. Puget Sound 
Nat. Bank, 40 P. 223, 11 Wash. 527. 


&. U.S.—Railroad Co. v. Grant, 98 
U.S. 398, 25 L.Ed. 231; Gates vi Os- 
borne, 9 Wall. 567, 19 L.Ed. 748; Fed- 
eral Land Bank y. U. S. Nat. Bank, 
13 F.(2d) 36. 


Ala.—Coker v. Fountain, 75 So. 471, 
200 Ala. 95. 


‘Cal.—Peo. v. Bank of San Luis 
Obispo, 112° PY 866, 159 Cal, 65, 37 
L.R.A.N.S. 934, Ann.Cas.1912B 1148; 
Porco v. State Bd. of Barber Examin- 
ers, 73 P. 168. 


Colo.—Remington v. Smith, 1 Colo. 
3}. 


Ind.—Zintsmaster v. Aikin, 88 N.E. 
509, 90 N.B. 509, 173 Ind. 269; Mayne 
v. Huntington County, 24 N.E. 80, 123 
- Ind. 132; Kingan & Co. v. Ossam, 121 
N.E. 289, 75 Ind.App. 548 [transfer 
den 131 N.E. 554, 190 Ind. 554]; Lang- 
don v. Applegatte, 5 Ind, 327; Hunt v. 
Jennings, 5 Blackf. 195, 33 Am.D. 465. 


La.—Todd v. Landry, 5 Mart. 459, 
12 Am.D., 479. 


Miss.—Somerville v. Mayes, 54 
Miss. 81; Rice v. Wright, 46 Miss. 
679. 


Okl.—In re Feland’s Hstate, 110 P. 
736, 26 Okl. 448. 


Pa.—In re Washington Borough, 26 
Pa.Super. 296. 


S.C.—Trapier v. Waldo, 16 S.C. 276. 


Tex.—Texas Farm Bureau Cotton 
Ass’n v. Lennox, (Civ.App.) 296 S.W. 
325 [foll sub nom. Parker y. Shields, 
(Civ.App.) 296 S.W. 329]. 


Ont.—Frontenac Children’s Aid Soc. 
v. Gananoque, [1929] 3 Dom.L.R. 104, 
106. 


“When jurisdiction is taken away 
by a repealing statute no jurisdiction 
exists even to continue proceedings 
commenced under the repealed act un- 
less there is something in the repeal- 


STATUTES 


not affected by 
them; nor does 


ing act providing for a continuance of 
jurisdiction.” Frontenac Children’s 
Aid Soe. v. Gananoque, supra. 


Effect of repeal of statutes giving 
jurisdiction see Appeal and Error 8§ 
51-53; Courts § 140.. 


65. Ettor v. City of Tacoma, 106 P. 
478, 107 P. 1061, 57 Wash. 50 [rev on 
other grounds 33 S.Ct. 428, 228 U.S. 
148,57 L.Eé. 773]. 


66. See Appeal and Error § 3109. 


67. U.S.—South Carolina v. Gail- 
lard, 101°U.S. 433,25 IWd. 937. 


Cal.—Peo. v. Bank of San Luis 
Obispo, 112 P. 866, 159 Cal..65, 37 
L.R.A.N.S. 934, Ann.Cas.1912B 1148. 


Ill.— Wall v. Chesapeake & O. Ry. 
Co., 125 N.E. 20, 290 Ill. 227 [rev 210 
Ill.App. 136, and error dism 41 S.Ct. 
402, 256 U.S. 125, 65 L.Ed. 856]; Peo. 
v. Clark, 119-N.E. 329,283 Til. .221; 
Vance v. Rankin, 62 N.E. 807, 194 Ill. 
eee 88 Am.S.R. 173 [rev 95 I1l.App. 
562]. 


Ind.T.—Sharrock v, 
S.W. 161, 6 Ind.T. 466. 


Minn.—Troy v. City of St. Paul, 
193 N.W. 726, 155 Minn. 391. 


Tex.—Goodrich v. Wallis, (Civ. 
App.) 143 S.W. 285; Stewart v. Latt- 
ner, 116 S.W. 860, 53 Tex.Civ.App. 330. 


[a] As invalidating part of judg- 
ment.—W here a part of a judgment or 
decree rests on the authority of a 
statute repealed pending the action, 
the judgment or decree is void as to 
such part. Sharrock y. Kreiger, 98 
S.W. 161, 6 Ind.T. 466. 


[b] Special remedy.—The repeal 
of a statute giving a special remedy 
stops all pending suits where the re- 
peal finds them. Wall v. Chesapeake 
&-O. Ry. Co., 125 NE. 20) 290 Tl. 227 
[rev 210 Ill.App. 136, and error dism 
41 SiCt. 402, 256 U.S. 125, 65 Lid. 
856]; Goodrich v. Wallis, (Tex.Civ. 
App.) 1438 S.W. 285; Stewart v. Latt- 
ner, 116 S.W. 860, 53 Tex.Civ.App. 330. 


68. Frey v. Hebenstreit, 1 Rob. 
(La,) 561. 


69. Nicholls v. Gee, 30 Ark. 1385; 
Carson v. Miami Coal Co., 141 N.E. 
810, 194 Ind. 49; Dougherty v. Dow- 
ney, 1 Mo. 674. 


[a] Defenses held wunavailable: 
(1) Usury. Nicholls v. Gee, 30 Ark. 
135. (2) Plea to the jurisdiction. 
Dougherty v. Downey, 1 Mo. 674. 


[b] Objections to motions.—Where 
such objections are predicated on the 
repealed act, they are without merit. 
Carson v. Miami Coal Co., 141 N.E. 
810, 194 Ind. 49. 


70. Curtis v. Leavitt, 17 Barb. 309 
[mod 15 N.Y. 9]; Barnes v. Roy, 65 
A. 277, 27 RT. 634, 


71. Hagood v. Hagood, 
App.) 187 S.W. 228; 


Kreiger, 98 


(Tex.Civ, 
Hagood v. Ha- 
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even on appeal.7! Also the repeal of a statute au- 
thorizing depositions to be read in evidence pre- 
vents the introduction in evidence of depositions 
taken prior to the repeal of the statute.’* But where 
the repeal of a statute operates to change the kind 
of evidence necessary to establish plaintifi’s case 
so that its application might defeat his right to 
recover, it will not apply to a case pending on ap- 
peal after judgment.** 
cluded by final judgment*® before the repeal are 


Acts done** and suits con- 


the repeal of statutes relating to 
a suit pending to enforce a vested 


right abate upon a repeal of the statute under which 


good, (Tex.Civ.App.) 186 S.W. 220 [cit 
Cyc]; Mutual Film Corp. v. Morris & 
Daniel, (Tex.Civ.App.) 184 S.W. 1060. 


72. McCotter v. Hooker, CodeRep. 
N.S. 213, 217, 2 Edm.Sel.Cas. 260 [aff 
8 N.Y. 497, Seld. 150]. 


73. Wallace v. Oregon Short Line 
R. Co., 100 P. 904, 16 Idaho 103. 


74. Bates v. Koch, 6 Pa. 474 [re- 
cognizances taken). 


75. Crittenden v. Superior Court of 
California in and for San Luis Obis- 
po County, 136 P. 287, 166 Cal. 340; 
Peo. v. Bank of San Luis Obispo, 112 
P. 866, 159 Cal. 65, 37 L.R.A.N.S. 934, 
Ann.Cas.1912B 1148; Union Sav. Bank 
v. Leiter, 79 P. 441, 145 Cal. 696; Os- 
born v. Sutton, 9 N.E. 410, 108 Ind. 
443; Briggs v. Hubbard, 19 Vt. 86. 


[a] When judgment final—(1) 
Judgment affirmed after direct appeal 
is final, so that a subsequent repeal 
of the statute on which the action was 
based, during the time an appeal from 
an order denying a new trial was 
pending, does not operate to invali- 
date the judgment. Peo. v. Bank of 
San Luis Obispo, 112 P. 866, 159 Cal. 
65, 37 L.R.A.N.S. 934, Ann.Cas.1912B 
1148. (2) Nor is such final judgment 
affected by orders entered by the su- 
preme court during the pendency of 
the appeal from the order denying a 
new trial temporarily staying pro- 
ceedings until further order of the 
court. Crittenden v. Superior Court 
of California in and for San Luis 
Obispo County, 136 P. 287, 166 Cal. 
340. (3) Judgment is not final as long 
as party has right of exception there- 
to. Western Union Tel. Co. v. Lump- 
kin, 26 S.E. 74, 99 Ga. 647. 


[b] Expiration cf time to question 
judgment.—The repeal of a statute 
limiting the time within which a peti- 
tion for the vacation of a justice’s 
judgment might be taken does not al- 
low a petition to be sustained in a 
case in which the limitation had ex- 
pired before the repeal of the statute. 
Briggs v. Hubbard, 19 Vt. 86. 


{c] Rights under judgment.—(1) 
Where, after affirmance of a judgment 
in dissolution proceedings against a 
bank, the act under which the proceed- 
ings were instituted, is repealed with- 
out a saving clause pending an appeal 
from an order denying a new trial, 
such repeal does not affect the receiv- 
er’s right to collect a note belonging to 
the bank in an action begun before the 
repeal. Crittenden v. Superior Court 
of California in and for San Luis 
Obispo County, 
340. (2) Nor after final judgment of 
dissolution does the repeal of the act 
under which the dissolution proceed- 
ings were brought affect the validity 
of assessments against stockholders 
for the benefit of creditors. Union 
re Bank yv. Leiter, 79 P. 441, 145 Cal. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the right accrued.** Where a statute has been made 
‘expressly applicable to pending proceedings, a right 
given by it is not taken away by a revision before 
trial which omits the provision.77 If plaintiff, a 
foreign corporation, could not legally, under the 
statutes then in force, institute or maintain an ac- 
tion at the time suit was commenced, a subsequent 
repeal of the statutes without a saving clause will 
not affect the action.7§ 


Repeal affecting matters of procedure. Where 
the repealing act relates merely to matters of pro- 
cedure and substitutes new forms or methods in 
place of the old, the action does not abate, nor is 
the validity of proceedings already taken affected ;79 
further proceedings in such a case are had, so far 
as possible, under the new law,’°® and, where it does 
se apply, are conducted in accordance with the 
old.§t 


Repeal which reénacts similar provisions. Where 
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a statute repeals a former act, but reénacts substan- 
tially the same provisions, the new statute is gen- 
erally construed as a continuance of the old one, 


| and does not operate to abate an action pending at 


the time of its enactment.®2 


i Repeal of repealing act. The repeal of a repeal- 
ing act does not in itself operate to revive pro- 
ceedings pending at the time of the repeal of the 
original act;5* but where the proceedings under 
the original act have not been formally abated since 
its repeal, the action may be continued under @ 
subsequent act which expressly so provides.®4 


[§ 728] (2) Actions for Penalties. As there cam 
be no vested right to a penalty before final judg- 
ment,*° the repeal of a statute imposing a penalty 
operates to defeat all actions pending for its re= 
covery,*® whether maintained in the name of the 
state*’ or in that of a private individual;®® and so 
strictly is this rule enforced that it defeats a pend- 


76. U.S.—Eastman vy. Clackamas 
County, 32 F. 24, 12 Sawy. 618. 


Ill.—Mengelcamp v. Consolidated 
Coal Co., 102 N.E. 756, 259 111. 305 [aff 
173 Tll.App. 370]. See Pooler. v. 
Southwick, 200 Ill.App. 301 (allowing 
recovery for an injury sustained while 
the Automobile Act was in force). 


Ind.—Crawford v. Hedrick, 36 N.E. 
771, 9 Ind.App. 356. 


Mo.—State v. Hackman, 
990, 272 Mo. 600. 


N.H.—Dow v. Electric Co., 31 A. 22, 
68 N.H. 59 [error dism 17 S.Ct. 645, 
166 U.S. 489, 41 L.Ed. 1088]. 


Tex.—State v. Williams, 
477, 10 Tex.Civ.App. 346. 


[a] Vested right.—‘By a ‘vested 
right’ we mean one which is absolute, 
complete, and unconditional . . . to 
the exercise of which no obstacle ex- 
ists, and which is immediate and per- 
fect in itself and not dependent upon 
a contingency.” State v. Hackman, 
199 S.W. 990, 991, 272 Mo. 600. 


- [b] Recovery for death.—A revi- 
sion of the mining act expressly re- 
pealing the prior mining act does not 
affect a pending action for death aris- 
ing from a violation of the prior act. 
Mengelkamp v. Consolidated Coal Co., 
102 N.E. 756, 259 Ill. 305 [aff 173 I1l. 
App. 370]. 


77. Birdsall v. Wheeler, 20 A. 607, 
58 Conn. 429. 


78. Oil, Paint & Drug Pub. Co. v. 
Stroud, 156 Ill.App. 312. 


79. U.S.—Georgia Cent. R. Co. v. 
Alabama R. Commission, 161 F. 925 
{rev on other grounds, 170 F. 225, 95 
C.CsAS LIT: 

Cal.—Crittenden v. Superior Court 
of California in and for San Luis 
ead County, -136.,P.. 287;>. 166° Cal. 
340. 


Ohio.—Mitchell v. Hyster, 7 Ohio 
bi. 
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30 S.W. 


. 


2 


Okl.—Gayman v. Mullen, 161 P. 


1051, 58 Okl. 477. . 

Or.—Drainage Dist. No. 7 of Wash- 
ington County v. Bernards, 174 P. 
1167, 89 Or. 531; Newsom v. Green- 
wood, 4 Or. 119. 


Vt.—Danforth v. Smith, 23 Vt. 247. 


W.Va.—Carlton v. Herndon, 94 S.E. 
131, 81 W.Va. 219. 


20. iInd.—Pittsburgh, ete., R. Co. v. 
Oglesby, 76 N.E. 165, 165 Ind. 542. 

Ind.T.—Sharrock v. Kreiger, 98 S. 
Ww. 161, 6 Ind.T. 466. 


Ohio.—Knoup  v. Piqua Branch 
State Bank, 1 OhioSt. 603 [rev 16 
How. (U.S.) 369, 14 L.Ed. 977]. 


_ Or.—Drainage Dist. No. 7 of Wash- 
ington County v. Bernards, 174 P. 
116%; 89-Or 530% 


Pa.—iIn re Uwchlan Tp. Road, 30 
Pa. 1563 .In re Fenelon,..7 “Pa. 173; 
South Union Tp. School Dist. v. Moy- 
er, 20: Pa.Dist. 941. 


W.Va.—Carlton vy. Herndon, 94 S.E. 
131, 81 W.Va. 219. 


Ont.—Frontenac Children’s Aid Soc. 
v. Gananoque, [1929] 3 Dom.L.R. 104. 


_l[a] Statute applicable to pending 
proceedings.—A repealing statute, 
providing for a change of procedure, 
applies to actions pending, there be- 
ing no vested right in the mode of 
rocedure. Commonwealth v. Central 
Nat. Bank, 143 A. 105, 293 Pa. 404. 


81. Drainage District No. 7 of 
Washington County v. Bernards, 174 


Pe UG 89. \Ore poli Pn re Hickory: 
Tree Road, 43 Pa. 139; Carlton v. 
Herndon, 94 S.E. 131, 81 W.Va. 219; 


Beebee v. O’Brien, 10 Wis. 481. 


[a] Effect of statute.—Code (1913) 
ec 13 § 9 (§ 338), held to contemplate 
that, if the procedure prescribed by 
the new law is inapplicable, the pro- 
ceeding may be completed under any 
existing applicable law. Carlton v. 
Herndon, 94 S.E. 131, 81 W.Va. 219. 


82. Ill—Merle v. Johnston City & 
Big Muddy Coal & Mining Co., 101 
N.E. 525, 258 Ill. 328 [aff 173 D1l.App. 
425]. 

Mich.—Moore v. Kenockee Tp., 42 
N.W. 944, 75 Mich. 332, 4 L.R.A. 555. 


Mo.—State ex rel. Wayne County 
v. Hackmann, 199 S.W. 990, 272 Mo. 
600; State v.. Vernon County Ct., 53 
Mo. 128. 

Nev.—Steamboat Canal Co. v. Gar- 
son; W185 Bs 801.1119. 


W.Y._Smith v. Peo., 47 N.Y. 330: 


83. In re Feland’s Estate, 110 P. 
736, 26 Okl. 448; Com. v. Leech, 24 
Pa, 55. 


Subsequent reénmactment see supra 
note 61 [e]. 


84. Davis v. Meade, 13 Serg.&R. 
(Pa.) 281. 
85. State v. Youmans, 5 Ind. 280; 


Com. v. Welch, 2 Dana (Ky.) 330. 
86. See cases infra note 87 et seq. 
Effect of saving clause see infra § 
4, 


87. U.S.—yYeaton v. U. S., 5 Cranch 
281) \dedu.bde 1013- cu. So vei Sime Mer= 
menting Tubs, 27 F.Cas.No. 16,296, 2 
Abb. 268. 


Ala.—State v. Tombeckbee Bank, 1 
Stew. 347. 


Fla.— Pensacola, ete, R. Co. v.. 
Se 33 So. 985, 45 Fla. 86, 110 Am.S.. 


Ind.—State v. Youmans, 5 Ind. 280. 
Ky.—Com. v. Welch, 2 Dana 330. 


Pa.—Commonwealth v. Standard Oif 
Con t01 Pan119, 


io eee v. State Bank, 46 S.C.L. 


[a] Suspension of act imposing 
penalty.— Where an act imposing a 
penalty is suspended, it cannot be en- 
forced during the period of suspen- 
sion, for penalties previously incur- 
red. State v. State Bank, 46 S.C.L. 
09. 


ss. U.S.—wNorris v. Crocker, 13 
How. 429, 14 L.Ed. 210; Union Iron 
Co. v. Pierce, 24 F.Cas.No. 14,367, 4 
Biss. 327. 


Ala.—Pope v. Lewis, 4 Ala. 487. 
But see Taylor v. Rushing, 2 Stew. 
160 (holding a private individual, who 
had obtained judgment in a lower 
court for a penalty prior to the repeal 
of the statute, entitied. thereto). 


Ga.—Woodburn v. Western Union 
Nel. Co: 238 S.Hio116,. 95 Gar s0sre st. 
Mary’s Bank v. State, 12 Ga. 475. 


Ill.—Eaton v. Graham, 11 Ill. 619; 
Coles v. Madison County, 1 Ill. 154, 
12 Am.D. 161. . 


Ky.—Com. v. Welch, 2 Dana. 330. 


i PC MEE DES v. Chandler, 26 Me. 
53. ’ ) 

Neb.—-Kleckner v. Turk, 63 N.W. 
469, 45 Neb. 176. 

N.H.—Lewis v. Foster, 1 N.H.’ 612. 

N.Y.—Nash v. Whites Bank, 11 N.H. 
946, 105 N.Y. 243; Curtis v. Leavitt, 
15 N.Y. 9 [mod 17 Barb. 309]; Smith 
y. Banker, 3 .How.Pr.. 142;, Cole: vi 
Rose, 1 N.Y.CityCt. 45. ‘ 

Pa.—Hunt v. Rice, 1 Pa.Co. 557. 

S.C.—Allen v. Farrow, 18 S.C.L. 584. 

Vt.—Sumner vy. Cummings, 23 Vt. 
427. : 

Wis.—Rood v. Chicago, etc., R. Co., 
43 Wis. 146. 

Ont.—Jones v. Ketchum, 11 U.C.Q. 
IB S52: ( 
[a] Bhus (1) an action for a pen- 
alty for usury begun under a valid act 
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ing action even where the repealing act is passed 
after verdict,®® or pending an appeal from a judg- 


ment of the trial court.®°® 


[§ 729] g. Saving Clauses®?1—(1) In General. 
The specific purpose of saving clauses is to preserve 
It is common practice to in- 
sert them in repealing acts;°* and in most jurisdic- 
tions there are general constitutional or statutory 
saving clauses applicable to all repealing acts.°* 
General saving statutes are merely declaratory of 
a rule of construction.®® Such statutes substitute 


preéxisting rights.°? 


cannot be continued after its repeal. 
Jones v. Ketchum, 11 U.C.Q.B. (Ont.) 
52. (2) A penalty for the sale of pro- 
hibited medicines cannot be fmposed, 
where the law prohibiting such sales 
has been repealed, although after the 
commencement of the action to recov- 
er such penalty. L’ Association 
Pharmaceutique de Quebec v. Liver- 
nois, 9 Que.Q.B. 243. ~ 


89. Bay City, etc. R. Co. v. Aus- 
tin, 21 Mich. 390; Westchester County 
v. Dressner, 48 N.Y.S. 958, 23 App. 
Div. 215: 


90. Cal—San Luis Obispo First 
Nat. Bank v. Henderson, 35 P. 899, 101 
Cal. 307. 


Colo.—Union Pac. R. Co. v. Proctor, 
20 P. 615, 12 Colo. 194; Denver, etc., 
R. Co. v. Crawford, 19 P. 678, 11 Colo. 
598. 


Fla.—Pensacola, ete, R. Co. v. 
Sey So. 985, 45 Fla. 86, 110 Am. 


Ga.—Western Union Tel. 
Smith, 23 S.E. 899, 96 Ga. 569. 


La.—Mouras v. The A. C. Brewer, 
17 La.Ann. 82. 


N.H.—Lewis v. Foster, 1 N.H. 61. 


fa] Where repeal implied.—The 
implied repeal of that portion of a 
‘statute imposing a penalty by an 
amendment to the statute omitting 
the provision as to the penalty oper- 
ates to defeat the action for the pen- 
alty then pending on appeal. Union 
Pac. AR.) Co. Vv.» Proctor, 20 “Pic:61'5,..12 


Co. vV. 


Colo. 194; Denver, ete., R. Co. v. 
Crawford, 19 P. 673, 11 Colo. 598. 
91. Effect on: 


‘Criminal prosecutions see Criminal 
' Law § 37. 


Repeal of statute of limitations see 
Limitations of Actions § 13. 


: Rosenberg v. Bump, 185 P. 


92 
218, 43 Cal.App. 376 


fa] “It is generally employed to 
restrict repealing acts; to continue 
repealed acts in force as to existing 
powers, inchoate rights, penalties in- 
curred and pending proceedings de- 
pendent on the repealed ‘statute.’ 
Rosenberg v. Bump, 185 P. 218, 23 Cal. 
App. 376 (quoting Sutherland Statu- 
tory Constr. § 225). 


93. Jennings v. Hammond, 9 Miss. 
174; Beilin v. Wein, 101 N.Y.S. 38, 51 
Misc. 595. 


94 See constitutional and statu- 
tory provisions. " 


95. Louisville & N. R. Co. v. West- 
ern Union Telegraph Co., 268 F. 4 
[cert den 41 S.Ct. 147, 254 U.S. 650, 
65 L.Hd. 457]; U.S. v. Chicago, etc., 
R. Co., 151 F, 84 [aff 162 F. 835, 90 
C.C.A. 21, and cert den 29 S.Ct. 689, 
212 U.S. 579, 538 L.Hd. 659]; Virginia 
& West Virginia Coal Co. v. Charles, 
‘251 F. 83 [aff 254 F. 379, 165 C.C.A. 
599, error allowed 255 F. 992, 167 C. 
-C.A. 671, and dism 40 S.Ct. 345, 252 
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a new rule of construction to be observed by the 
courts with respect to statutes thereafter enacted ;°° 


; hence they are properly applicable not only to all 


U.S. 569, 64 L.Ed. 720]; Files v..Ful- 
ler, 44 Ark. 273; Neilson v. Perkin’, 
85 A. 686, 687, 86 Conn. 425; State v. 
McCafferty, 105 P. 992, 25 Okl. 2, L. 
R.A.1915A 639. 

“It simply lays down a rule of con- 


struction to be adopted when the re- 
pealing statute does not make clear 


the legislative intent.’ Neilson v. 
Perkins, supra. 
[a] When applied.—(1) Only when 


the language of an act is vague and 
general, and might or might not fair- 
ly be taken to show an intent to affect 
a Situation which had arisen under a 
former law. Louisville & N. R. Co. v. 
Western Union Telegraph Co., 268 F. 
4 [cert den 41 S.Ct. 147, 254 U.S. 650, 
65 L.Ed. 457]. (2) Only when the 
repealing statute is open to construc- 
tion, that is, when there is some am- 
biguity or doubt as to the intent of 
the lawmakers in enacting the re- 
pealing statute. Virginia & West Vir- 
ginia: Coa, Co; v. Charlés, 251 EF. 83 
[af— 254 F. 379, 165 C.C.A. 599, error 
allowed 255 F. 992, 167 C.C.A. 671, and 
dism 40 S.Ct. 345, 252 U.S. 569, 64 L. 
Ed. 720]. 


[b] Effect of such saving statute. 
—Such a statute, although it has very 
little importance save in hermeneu- 
tics, yet its continuance on the stat- 
ute books is persuasive at least that 
subsequent legislatures meant to keep 
in harmony with it, Files v. Fuller, 
44 Ark. 273. 


96. U.S. v. Chicago, etc., R. Co., 
151 F. 84 [aff 162 F. 835, 90 C.C.A. 21, 
and cert den 29 S.Ct. 689, 212 U.S. 
579, 53 L.Ed. 659]; U. S: v. Standard 
Oil Co., 148 F. 719; State vy. Boyle, 10 
oan. tt dass 


97. Great Northern R. Co. v. U. S., 
28 S.Ct. 313, 208 U.S. 452, 52 L.Ed. 567 
[aff 155 F. 945, 84 C.C.A. 93]; Gille- 
land v. Schuyler, 9 Kan. 569; Com. 
v. Sherman, 4 S.W. 790, 85 Ky. 686, 
9 Ky.L. 218; Peo. ex rel. Beckford v. 
Cheshire, 217 N.Y.S: 215, 128 Misc. 
10; Peo. v. Jackson, 73 N.Y.S. 461, 36 
Misc. 282; Thatcher v. Steuben Coun- 
ty, 47 N.Y.S. 124, 21 Mise. 271 [rev 
53 N.Y.S. 1116, 31 App.Div. 634 on 
authority of Wirt v. Allegany County, 
35 N.Y.S. 887, 90 Hun 205]. Contra 
Mongeon v. Peo., 55 N.Y. 613; Peo. 
v. Cleary, 35 N.Y.S. 588, 13 Misc. 546, 
LT NPY Crs 9.92 


[a]. Presumption.—In construing a 
repealing statute, it must be presum- 
ed, in the absence of anything to the 
contrary, that the legislature intend- 
ed that the repealing statute should 
operate to just the extent that the 
laws then in force provided that re- 
pealing statutes should operate, and 
a farther.. State v. Boyle, 10 Kan. 


[b] Not applied to city ordinances. 
—A statutory provision concerning 
the effect of the repeal of a law can- 
not be extended to include city ordi- 
nances. Denning v. Yount, 61 P. 803, 
62 Kan. 217, 50 L.R.A. 108 [aff case 
but overr op 59 P. 1092, 9 Kan.App. 


repealing statutes enacted at the same time there- 
with, but also to all ‘Such acts passed thereafter,” 
and are considered as a part of every repealing act 
passed by the legislature as much so as if expressly 
written in the act,°® unless such application is neg- 
atived by the express terms or clear implication of 
a particular repealing act,°® or the general saving 
clause has itself been abrogated by a subsequent 


708]. 
98. Layher v. Chicago-Sandoval 
Coal Co., 179 Ill.App. 476; State v. 


Shepherd, 210 N.W. 476, 202 Lowa 437; 
Hanscom v. Meyer, 86 N.W. 381, 61 
Neb. 798; State v. McCafferty, 105 P. . 
992, 25 Okl. 2, L.R.A.1915A 639; Wal- 
lace v. Goodlett, 58 S.W. 3438, 104 
Tenn. 670. 


[a] Purpose of statute.—‘Its very 
purpose was to save the necessity of 
the burdensome formality of attach- 
ing an identical saving clause to all 
repealing legislation.’ State v. Shep- 
herd, 210 N.W. 476, 202 Iowa 437. 


[b] As effective as special clause. 
—A general saving clause, if it be in 
apt language to express the purpose, 
is as efficient as a special clause ex- 
pressly inserted in a particular stat- 
ute. Wallace v. Goodlett, 58 S.W. 343, 
104 Tenn. 670. 


99. U.S.—Louisville & N. R. Co. 
v. Western Union Telegraph Co., 268 
F. 4 [cert den 41 S.Ct. 147, 254 U.S. 
650, 65 L.Ed. 457]; Virginia & West 
Virginia Coal Co. v. Charles, 251 F. 
83 faff254 F379, 165 CCA S589 eran, 
ror allowed 255 F. 992, 167 C.C.A. 671, 
and dism 40 S.Ct. 345, 252 U.S. 569, 64 
L.Ed. 720]; Carson v. Gore-Meenan 
Co.,. 229 EB. 765. 


Conn.—Neilson v. Perkins, 
686, 86 Conn, 425. : 


Kan.—State v. Showers, 8 P. 474, 34 
Kan. 269. 


Ky.—Pannell v. Louisville Tobacco 
Warehouse Co., 68 S.W. 662, 82 S.W. 
1141, 113 Ky. 630, 23 Ky.L. 2423. 


N.Y.—In re Remsen Avenue in City 
of New York, 138 N.Y.S. 598, 153 App. 
Div. 916; In re Remsen Avenue in 
City of New York, 138 N.Y.S. 594, 153 
App.Div. 418 [appeal dism 103 N.E. 
11827 209 UN. 5791. 


¢ 

[a] Rule applied where a general 
statutory saving clause was in favor 
of a pending action. Louisville & N. 
R. Co. v. Western Union Telegraph 
Co., 268 F. 4 [cert den 41 S.Ct. 147, 
254 U.S. 650, 65 L.Ed. 457]; Carson 
v. Gore-Meenan Co., 229 F. 765; Neil- 
meh v. Perkins, 85 A. 686, 86 Conn. 


{b] As shown by special saving 
clause.—Where a repealing statute 
contains a special saving clause, the 
general statutory saving clause does 
notapply. State v. Showers, 8 P. 474, 
34 Kan. 269. 


[c] Effect of special act on general 
law.—A general saving statute has no 
application to a special act so as to . 
abrogate the usual rule that a sub- 


85 A. 


sequent special act supersedes an 


earlier general law. In re Remsen 
Avenue in City of New York, 138 N.Y. 
S. 598, 153 App.Div. 916; In re Rem- 
sen Avenue in City of New York, 138 
N.Y.S. 594, 153 App.Div. 418 [appeal 
dism 103 N.H. 1132, 209 N.Y. 579]. 


{d] Later expression controls.— 
A general statutory saving clause, be- 
ing a mere legislative enactment, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


; 
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pee 


statute. However, they are not to be regarded as 
attempts on the part of the legislatures enacting 
them to curtail the authority of succeeding legis- 
latures by limiting in advance the effect. to be given 
They are themselves subject to 
either express or implied repeal by subsequent 
acts,® and cannot operate to save provisions of re- 
pealed statutes contrary to the clear language of the 
In some jurisdictions they have 
been held not to apply to repealing statutes hav- 
Ing a specific saving clause,’ while in others they 
have been construed to supplement the saving claus- 
A saving clause whereby 
the right of some person or of the state is reserved 
must be strictly construed and will not be held to 
embrace anything not fairly within its terms.” 


their enactments.2 


repealing act. 


es in special statutes.® 


must yield to a later expression of 
the legislative will. Neilson v. Per- 
Kins, 85 A. 686, 86 Conn, 425. 


1. See cases infra notes 3, 4. 


Mains. Ve Chicaeo,.-etve., Ro: Ca,, 
151 F. 84 [aff 162 F. 835, 90 C.C.A. 21, 
and cert den 29 S.Ct. 689, 212 U.S. 579, 
53 L.Ed. 659]; U. S. v. Standard Oil 
Conc l48 "Re T19: 


3. Jones v. State, 1 Iowa 395. 


_4 Pannell vy. Louisville Tobacco 
Warehouse Co., 68 S.W. 662, 82 S.W. 
1141, 113 Ky. 630, 23 Ky.L. 2423; Cor- 
telyou v. Anderson, 63 A. 1095, 73 N.J. 
Law 427 [rev on other grounds 68 A. 
118, 75 N.J.Law 532]. 


[a] Penalty.—Where a statute re- 
pealing a former statute expressly 
provides that no penalty provided by 
the repealed statute ‘‘shall hereafter 
be recoverable in any court of this 
Commonwealth,” the courts have no 
power thereafter to render judgment 
for such a penalty, notwithstanding 
St. § 465, which provides that no new 
law ‘shall be construed” to repeal a 
former law as to any penalty incurred 
thereunder. Pannell v. Louisville To- 
bacco Warehouse Co., 68 S.W. 662, 82 
S.W. 1141, 113 Ky. 630, 23 Ky.L. 2423. 


5. State v. Showers, 8 P. 474, 34 
Kan. 269. 


6. Indianapolis y. Morris, 58 N.E. 
510, 25 Ind.App. 409. 


7. State v. Brady, 
102 Tex. 408. 


8. Merle v. Johnston City & Big 
Muddy Coal & Mining Co., 101 N.E. 
525, 258 Ill. 328 [aff 173 Ill.App. 425]. 


9. Merle vy. Johnston City & Big 
Muddy Coal & Mining Co., supra; 
Ensley v. State, 109 P. 250, 4 Okl.Cr. 
49. 


118 S.W. 128, 


10. See statutory provisions. 


11. Conn.—Chittenden v. Judson, 
177A. 929, 57 Conn. 333. 


Tll.—Merle v. Johnston City & Big 
Muddy Coal & Mining Co., 101 N.E. 
525, 258 Ill. 328 [aff 173 Ill.App. 425]. 


Kan.—Consolidated Barb Wire Co. 
vy. Stevenson, 79 P. 1085, 71 Kan. 64. 


N.J.—O’Neil v. Hoboken, 63 A. 986, 
13 N.J.Law 189. 


N.Y.—Champlain v. McCrea, 59 N.E. 
88, 165 N.Y. 264; Geneva, etc., R. Co. 
v. N. Y. Central, etc., R. Co., 57 N.E. 
498, 163 N.Y. 228; Peo. v. New York 
Cent., etc, R. Co., 51 N.E. 312, 156 
N.Y. 570; Peo. v. Campbell, 46 N.E. 
176, 152 N.Y. 51; Milan Overseers of 
Poor v. Dutchess County, 14 Wend. 
Wale 


Okl.—In re Application of State to 
Issue Bonds to Fund Indebtedness, 
136 P. 1104, 40 Okl. 145, Ann.Cas.1916H 


aie Ais 


“STATUTES 


Such 


399; State v. McCafferty, 105 P. 992, 
25 Okl. 2, L.R.A.1915A 6389. 


Tenn.—Wallace vy. Goodlett, 58 S.W. 
343, 104 Tenn. 670. 


Vt.—Pratt v. Jones, 25 Vt. 303. 


Pee Aree ghee hoe ce v. Switzer, 75 Va. 


Wash.—Brookman v. State Ins. Co., 
45 P. 655, 46 BP. 243, 15 Wash. 29. 


Eng.—Reg. v. West Riding of York- 
shire, 1 Q.B.D. 220. 


B.C.—McLean vy. North Pacific 
Lumber Co., 15 B.C. 148. 


[a] Proceedings to which applied. 
—(1) A proceeding by the state under 
statute to procure the issuance of 
funding bonds. In re Application of 
State to Issue Bonds to Fund Indebt- 
edness, 136 P. 1104, 40 Okl. 145, Ann. 
Cas.1916E 399. (2) Proceedings un- 
der a repealed statute to make im- 
provement certificates a lawful in- 
debtedness of a municipality. O’Neil 
v. Hoboken, 63 A. 986, 73 N.J.Law 189. 
(3) Proceeding by village to inaugu- 
rate municipal water system. Champ- 
lain vy. McCrea, 59 N.H. 83, 165 N.Y. 
265. (4) Proceeding by forest com- 
mission where law creating the com- 
mission was repealed. Peo. v. Camp- 
bell}. 46 SNH 7176)15 2) NIV 52. 5) 
Proceeding to compel a railroad com- 
pany to carry a street across its 
tracks. Peo. v. N. Y. Central, etc., R. 
Re Cows) N-B. 312,156 Ni. 5:70. (6) 
Proceeding by which a street railroad 
company seeks a right to cross the 
tracks of a steam railroad company 
at a point where the latter tracks in- 
tersect the highway on which the 
street railroad is constructed. Gen- 
eva, etc., R. Co. v. N. Y. Central, etc., 
R. Co., 57 N.E. 498, 163 N.Y. 228. (7) 
Proceedings to make a rate by the lo- 
cal board of health. Reg. v. West 
Riding of Yorkshire, 1 Q.B.D. 220. (8) 
Uncompleted applications for water. 
McLean v: North Pacific Lumber Co., 
15 B.C. 148. (9) Proceedings for the 
arrest of a fraudulent debtor see Ar- 
rest § 85 note 76. 


[b] Application to implied repeal. 
—A general saving of pending ac- 
tions is not designed to be limited 
to cases of formal repeal in literal 
terms, but is designed to be efficacious 
to save suits depending on statutory 
provisions, where, after the bringing 
of the suits, the provisions on which 
they depend cease to be operative by 
reason of other enactments. Hine v. 
Pomeroy, 39 Vt. 211. 


[c] Pending as of what time.— 
A. repealing act saving orders or judg- 
ments-already made applies not mere- 
ly to those made before the passage 
of the act through the legislature, but 
to all those made before the repeal- 
ing act takes effect. Brookman v. 
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statutes have been held to apply only where the 
preéxisting rights of parties are disturbed,’ and 
not where repealing acts are intended to change or 
modify procedure only.® 

[§ 730] (2) Pending Actions. 
sion is that the repeal of a statute shall not affect 
actions or suits commenced or proceedings pending 
under it at the time the repeal takes effect.1° Un- 
der such a saving provision the repeal of a statute 
pending an action or legal proceeding commenced 
under it does not abate such action or proceeding. 
The rights of the parties thereto are preserved ;!2 
the case will be decided in accordance with the old 
law;** the proceedings which have already occurred 
are not affected,t* and the form of action also will 


A common provi- 


State Ins. Co., 45 P. 655, 46 P. 243, 15 
Wash. 29. 


[d] Statement of effect.—Such a 
Saving clause means “that ‘proceed- 
ings begun by virtue of such repealed 
statute,’ instead of being dismissed 
by the court for want of jurisdiction 
after the repeal of that law, as under 
the common law, shall be by the court 
retained, and pass to judgment unaf- 
fected by the repealing act so far as 
the ‘proceedings’ are concerned; that 
is, the ‘proceedings,’ which are de- 
fined to mean ‘all the steps or meas- 
ures adopted in the prosecution or de- 
fense of an action,’ shall not be af- 
fected, but, as stated, the court shall 
continue to entertain jurisdiction and 
proceed to judgment in the cause.” 
State v. McCafferty, 105 P. 992, 996, 
25 Okl, 2, L.R.A.1915A 639. 


[e] Phrase “by virtue of” as used. 
in a saving clause providing that the 
repeal of a statute shall not affect 
any “proceedings begun by virtue of 
such repealed statute,’ means by or 
through the authority of, and in full 
compliance with, that statute. State 
v. McCafferty, 105 P. 992, 25 OkI. 2,- 
L.R.A.1915A 639. 


12. Consolidated Barb Wire Co. v. 
Stevenson, 79 P. 1085, 71 Kan. 64; 
Beilin v. Wein, 101 N.Y.S. 38, 51 Misc. 


595; Norton v. Montville Tp., 8 Ohio 
Cir: Ct. 335, 4° OhioCir.Dee:. 422:) laff 
47 N.E. 115, 54 OhioSt. 682]; Fowler 


v. Vail, 4 Ont.App. 267; In re Chaffey, 
30 U.C.Q.B. (Ont.) 64. 


[a] hocation of cemetery.—Under 
a general saving clause, the repeal of 
an act to prohibit townships from ap-. 
propriating lands within two hundred 
yards of a dwelling house for a cem- 
etery, or any addition thereto, does 
not affect a pending action to enjoin 
a township from violating the act re-_ 
pealed. Norton v. Montville Tp., 8 
OhioCir.Ct. 335, 4 OhioCir.Dec. ‘422 
[aff 47 N.E. 115, 54 OhioSt. 682]. 


[b] Defenses.—(1) The right to 
enter certain pleas as defenses to an 
action under the act repealed is with- 
in the term “existing right” as used 
in the saving clause. Fowler v. Vail, 
4 Ont.App. 267. (2) A defense pleaded 
in a pending action before the passage 
of the repealing act is within the 
general saving clause. Barned’s 
Banking Co. v. Reynolds, 40 U.C.Q.B. 
(Ont.) 435. 


13. Kemmish v. Ball, 30 F. 
Steamboat Canal Co. v. 
(Nev.) 185 PB. 801, 1119; 
Harman, 27 OhioCir.Ct. 88. 


14. Downs vy. Huntington, 35 Conn, 
588; Bookwalter v. Conrad, 39 P, 573, 
851, 15 Mont. 464. 


[a] Effect of saving statute “is to 
preserve the action as it existed, that 
it shall not suffer in its validity, and 
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Garson, 
Peters v. 
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remain unchanged,'® but the further procedure, so 
far as possible, must be in conformity with’ that 
prescribed by the new law.1® However, such saving 
provisions have been held to refer only to rights 
and interests of a private nature,!* which have been 
derived from a statute as distinguished from rights 
and interests derived from the common law,'® and 
to have no application to a repealing act the effect 
of which is to abolish certain courts.?® 
existence of a saving clause will not have the effect 
to save pending proceedings where it is not so 
expressed as to preserve the right of action on 
which the proceedings are based.?° The word “pend- 
ing,” as applied to proceedings in saving clauses, is 
used in the general sense of “commenced and not 
terminated,”’?! and not in the technical sense in 
which the expression “lis pendens” is usually un- 
derstood;?2 but it has been held to apply only to 
controverted actions in which there are different 
and contending parties, having conflicting interests, 


that all the steps taken in the same 
shall be saved entire.” Bookwalter 
v. Conrad; 39 P..573, 575,,.851, 15 Mont. 
464. 


15. Cannon v. Davies, 33 Ark. 56; 
Fowle v. Kirkland, 18 Pick. (Mass.) 
299. 

E {a] hus, where an-action of forc- 


ible entry and detainer is changed 
into an action of ejectment before 
the repeal of the statute authorizing 
such change, the repeal does not af- 
fect the pending proceeding, and it is 
proper to proceed with it as an action 
of ejectment. Cannon v. Davies, 33 
Ark. 56 


16. Wheelock v. Myers, 67 P. 632, 
64 Kan. 47; Bookwalter v. Conrad, 
39 P. 578, 851, 15 Mont. 464; Lazarus 
wv. Metropolitan El. R. Co., 40 N.E. 
ace 145 UN, Yn, 5815.24 N.Y .Civ.Proc:. 
60. 4 


[a] Evidence statute.—(1) Such a 
elause does not save the right to try 
a pending cause under a rule of evi- 
dence established by a repealed stat- 
ute. Wheelock v. Myers, 67 P. 632, 64 
Kan. 47. (2) Independent and gen- 
eral provisions as to proof contained 
in the later act are applicable to all 
eases where such proof has to be 


made. Reg. v. Sailing Ship Troop; 29 
Can.S.C. 662. 
[b] Wenue.—A saving statute pro- 


viding that no action pending at the 
time any statutory provision shall 
be repealed shall be affected by such 
repeal, but Shall proceed the same as 
if the provision were not repealed, re- 
fers only to provisions which affect 
the action, and not the place of trial. 
Bookwalter v. Conrad, 39 P. 573, 851, 
15 Mont. 464. 


17. Coffey v. Rader, 110 S.H. 106, 
182 N.C. 689. 


18. Cortleyou v. Ten Eyck, 22 N.J. 
Law 45. 
19. 


182 N.C. 689. 


| futhority of abolished court see 
Courts § 196. 


eae Dillon v. Linder, 36 Wis. 344, 


Coffey v. Rader, 110 S.E. 106, 


“Tf such be the intention, it is es- 
Sential to provide for the survival of 
the right or cause of action, as some- 
thing quite distinct from the survival 
of pending actions.” Dillon v. Linder, 
supra. 


_fa] Thus a provision that ‘no ac- 
tion at law or criminal prosecution 


STATUTES 


commenced.’’?® 


Also, the 


now pending, or which shall hereafter [| ate meaning in law.” 


be commenced, founded upon any 
statute of this state, shall be defeated 
by a repeal of such statute; but any 
such action or prosecution shall pro- 
ceed to issue, trial and final judgment 
in the Same manner, and to the same 
purpose and effect, as though the 
statute upon which the same is or 
shall be founded was continued in full 
force, virtue and effect to the time of 
such trial, issue and final judgment,” 
relates only to the proceeding and is 
applicable only to statutes giving new 
forms of remedy for old rights, or 
providing new modes of prosecution 
for offenses existing by law outside 
of the statute, and does not operate 
to save rights of action unknown to 
the common law and wholly depend- 
ent upon the statute repealed. Dillon 
v. Linder, 36 Wis. 344. 


21. Rice v. McCaulley, 31 A. 240, 
12 Del. 226; State v. Reno County, 16 
P. 337, 88 Kan. 317; Stockard v. Ham- 
ilton, 180 P. 294, 25 N.M. 240. 


Thus (1) an action is “pend- 
within a statute exempting 
pending actions from its provisions, 
where a writ of summons in assump- 
sit has been issued, although the 
Sheriff has made return “non est in- 
ventus.”. Rice vy. McCaulley, 31 A. 240, 
12 Del. 226. (2) An action to fore- 
close a mortgage on land, and to re- 
cover a judgment for a deficiency, in 
which a decree has been rendered or- 
dering a sale, and holding defendants 
personally liable for any deficiency, 
is a “pending action” for the recov- 
ery of a personal judgment, within 
the meaning of Comp. St. (1899) e 88 

2, providing that the repeal of a 
statute shall not affect a ‘pending ac- 
tion.” Hanscom vy. Meyer, 86 N.W. 
381, 61 Neb. 798. ’ 


{[b] Pending case is not one in 
which final judgment has been en- 
tered. Stockard v. Hamilton, 180 P. 
294, 25 N.M. 240. See generally Pend- 
ing 48 C.J. p 781 et seq. 


22. Rice v. McCaulley, 31 A. 240, 
12 Del, 226. 


Son In re County Com’rs, 30 Me. 

24. Murphy v. Utter, 22 S.Ct. 776, 
186 U.S. 95, 46 L.Ed. 1070. See gen- 
erally Proceedings 50 C.J. p 427 and 
cross references thereunder. 


25. Gordon v. State, 4 Kan. 489. 


{a] Technical term,—''The. term 
‘proceeding’ is a technical one and 
has acquired a peculiar and appropri- 


[§§ 730-731 


and therefore not to include ex parte proceedings.”* 
The phrase “proceeding taken” has been construed 
liberally to include the filing of a petition for man- 
damus;?* and again, has been construed strictly,?® 
and has been declared not to be-equivalent to “suit 


[§ 731] (3) Rights, Remedies, and Defenses Ac- 
crued—(a) In General. 
clauses are couched in more general terms and in- 
clude not only pending proceedings, but also all 
rights, remedies, and defenses vested or accrued 
before the repeal takes effect.27_ Under saving claus- 
es of this nature, rights and remedies accrued un- 
der the act repealed are not to be arrested or inter- 
rupted by the repeal but are to be preserved and 
matured under the former law in the same manner 
as if it continued in force for all purposes,?* except » 
that the procedure, in its nonessential details, should 
be ecnducted, so far as possible, in conformity with 
the law then in force.?° 


Frequently the saving 


Such saving clauses have 


Gordon y. State, 
4 Kan. 489, 501. 


[b] Limited to judicial matters.— 
The word “proceeding” is confined to 
judicial matters and does not include 
the holding of an election for perma- 


nently locating a county seat. Gor- 
don v. State, 4 Kan. 489. 

[c] Suit and civil cause.—(1) 
“The words ‘suit’ and ‘civil cause’ 


+ +» . must be construed to include 
only actions which are commenced in 
a court of justice, or which may come 
before such court by appeal from the 
decision of the tribunal before which 
they are commenced and such other 
proceedings as are required to be com- 
menced before tribunals not courts, as 
a condition precedent to giving courts 
jurisdiction of the matter involved in 
such proceedings.” Burlington v. 
Burlington Traction Co., 41 A. 514, 70 
Vt. 491, 496. (2) The words do not in- 
clude proceedings before a board of 
railroad commissioners, whose func- 
tions are merely administrative or 
ministerial, and whose decision is 
final. Burlington y. Burlington Trac- 
tion Co., supra. 


26. Tulley v. Tranor, 53 Cal. 274. 


[a]. Thus a saving of “rights ac- 
quired or proceedings taken” applies 
only to proceedings under the statute 
amended, whereby some right had 
been acquired and which could not be 
disregarded without affecting the 
right itself, and the expression “pro- 
ceedings taken” is not the equivalent 
of “suit commenced.” Tulley v. Tra- 


nor, 53 Cal. 274. 

Meaning of “litigation” see infra 
§ 734 note 60 [a]. 

27. See statutory provisions. 

28. N.H.—Lakeman vy. Moore, 
N.H. 410. ga ee 

Tenn.—Wallace v. Goodlett, 58 S.W. 
3438, 104 Tenn. 670. ’ 


Wis.—H. W. Wright Lumber Co. v. 
ae 80 N.W. 1110, 1135, 105 Wis. 


Eng.—Diqkinson 


v. Handsley, 
J.P. 676. bie 


Ont.—Gordon v. Moose Mountain~ 


nae Ree 22 noe 373, 17 Ont.W.R. 

; Morris Tp.’v. Huron C ty, 

Ont. 384i. oe ee 
29. Farmer v. Peo. 77 Ill. 322: 


McCrea _v. Champlain, 55 N.Y.S. 12:5, 
35 App.Div. 89; Lazarus v. Metropoli- 
tan Bl. R. Co., 82 N.Y:S. 48) 83° Fron 
5538, 24 N.Y.Civ.Proc. 260 [aff 40 N.B. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 


ee ee Se ee Cai Nt ni CnC AO EA mA Ne 


ae 


Ove 4 


§§ 731-733] 


been held not to apply to suits affecting the reme- 
dy ;*° they do not save expectations and _ antici- 
pations,*? nor do they protect a privilege, but only 
a right.*? Ordinarily, the right claimed under the 
old law must have fully matured, and it is not suf- 
ficient that a party should have had a mere con- 
tingent or inchoate right at the time of the repeal ;3? 
but where demanded by the express language of 
the saving clause, it will be given a more liberal 
construction.*4 Thus certain saving statutes have 
been construed as intended to save both accrued 
and inchoate substantive rights,*®° and accrued pro- 
cedural rights,°° but as not intended to save in- 
choate procedural rights.*7 If the repealing act 
saves the right, but does not provide that suits 
and proceedings shall proceed as if the acts repealed 
had remained in foree, such rights, in order to be 
obtained, must be pursued according to the regula- 
tions and requirements of the statutes in force aft- 
er the repeal.*§ 
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[§ 732] (b) Applications of Rule. Such provi- 
sions have been construed to save rights accrued 
under contracts,?® under recording acts,*° under 
statutes for the settlement of decedents’ estates,*® 
and claims against municipal corporations accrued 
before the repeal;*? to save the authority of a 
guardian who was appointed under the repealed 
act;*® to save remedies accrued before the repeal. 
for personal injuries,** for the default of publie 
officers,*® for cutting timber on public land,?® and 
the right to pursue a summary remedy** or other 
form of action*® authorized by the law in force 
when it arose; and to save defenses, such as that: 
the lien sought to be enforced was divested by the 
former law before its repeal,*® or that under the 
former law the action should be dismissed.*° 


[§ 733] (4) Liabilities. Existing statutory Ia- 
bilities, as well as rights, may be preserved by say- 
ing clauses in repealing acts.°* Thus liabilities un- 


+ 


240, 145 N.Y. 581]; State v. Brady, 
118 S.W. 128, 102 Tex. 408. 


fa] Thus a proceeding begun un- 
der a statute prescribing a method for 
condemning lands for a village water 
float is not an ‘accrued right” under 
the terms of the general saving 
clause, and the right must be obtain- 
ed according to the new procedure 
provided. McCrea v. Champlain, 55 
N.Y.S. 125, 35. App.Div.,.89. 


[b] Right of action only preserv- 
ed.—The right to recover or to en- 
force the right must be prosecuted un- 
der the new law or some other exist- 
ing law. State v. Brady, 118 S.W. 
128, 102 Tex. 408. 


30. Welton v. Iowa State Highway 
Commission, (lowa) 233 N.W. 876. 


31. Cushman vy. Hale, 35 A. 382, 68 
Vt. 444. 


32. Welton v. Iowa State Highway 
Commission, (lowa) 233 N.W. 876; 
ea v. Atty.-Gen., [1896] A. C. 


[a] Privilege of renewing license 
for mining permitted under the re- 
pealed act is not an “accrued right.” 
ie eae v. Atty.-Gen., [1896] A. C. 


33. U.S.—Texas Gum Co. v. Auto- 
sales Gum & Chocolate Co., 219 F. 169, 
135 C.C.A.. 63. 


Me.—Longley v. Little, 26 Me. 162. 


N.Y.—Matter ‘of Wentworth, 129 
N.E. 646, 230 N.Y. 176. 


Vt.— Farr v. Brigham, 15 Vt. 557. 


Eng.—Abbott v. Minister for Lands, 
[1895] A. C. 425. 


Ont.—Re United Presb. Cong., 6 
Ont Pra 129) 


[a] Thus (1) such clause operates 
only to save from the operation of 
the changed law suits and proceedings 
for causes arising or acts done prior 
to the taking effect of the act, and 
excludes from its operation suits or 
causes of action which had not arisen 
while the former law was in force, or 
which were only in process of accru- 
ing, something else then remaining to 
happen before a right to sue was per- 
fected. Texas Gum Co. v. Autosales 
Gum & Chocolate Co., 219 F. 165, 135 
C.C.A. 63. (2) A repealing act “sav- 
ing any rights, proceedings, or things 
legally had, acquired or done under 
the said Acts, or any of them,” pre- 
served to rights, proceedings, and 
things completely had, acquired, or 
done, the efficiency which they had 


under the act repealed, but did not 
continue the repealed act for the pur- 
pose of perfecting rights, proceedings, 
or things not completely had, acquir- 
ed, or done. Re United Presb. Cong., 
6 Ont.Pr. 129. (3) A statute repeal- 
ing an act requiring a by-law of a 
township, before it can have any ef- 
fect, to be confirmed by the county 
council within a year from its pass- 
ing, did not include within a saving 
clause by-laws that had been passed, 
but not confirmed by the county coun- 
ceil. Winter v. Keown, 22 U.C.Q.B. 
(Ont.) 341. 


' [b] Inchoate privileges not in- 
tended.— A repealing statute, which 
preserves rights, contemplates defi- 
nite and substantial ones which are, 
or are in the nature of, vested prop- 
erty rights and not mere inchoate per- 
sonal privileges tc which, in a legal 
sense, one has no defeasible vested 
claim. Matter of Wentworth, 129 
N.B. 646, 230 N.Y. 176. 


[ec] Right not accrued.—Where a 
statute made stockholders individual- 
ly liable for corporate debts to the ex- 
tent of their stock, on failure to ob- 
tain satisfaction from the corporate 
property, a cause of action against in- 
dividual stockholders did not accrue 
until a failure to obtain the amount of 
a judgment against the corporation 
from the corporate property by due 
course of proceedings for that pur- 


pose. Longley v. Little, 26 Me. 162. 
34. Treat v. Strickland, 23 Me. 234. 
fa] Thus a provision saving “all 


actions and causes of action, which 
shall have accrued in virtue of, or 
founded on any of said repealed acts, 
in the same manner, as if such acts 
had never been repealed” operates to 
preserve not only actions which tech- 
nically and properly speaking had ac- 
erued or been founded on the statute, 
but those also which were preserved 
or secured to a party by the repealed 
act. Treat v. Strickland, 23 Me. 234. 


35. Virginia & West Virginia Coal 
Co. v. Charles, 251 F. 83 [aff 254 F. 
379, 165 C.C.A. 599, error allowed 255 
F. 992, 167 C.C.A. 671, and dism 40 
S.Ct. 345, 252 U.S. 569, 64 L.Ed. 720]. 


36. Virginia & West Virginia Coal 
Co. v. Charles, supra. 


37. Virginia & West Virginia Coal 


Co. v. Charles, supra. 
for 


[a] Reason distinction.— 
“Where the repealed statute gave sub- 
stantive rights, even inchoate rights, 
or gave mere procedural rights, which 


s 


had aecrued when the repealing stat- 
ute takes effect, there is a probability 
of hardship resulting. Hence an in= 
tent that a repeal should not affect 
such rights. But no such reason ex=+ 
ists where the repealed law affords 
an inchoate, unaccrued, unexecutedi 
privilege to rely upon some particular 
mode of procedure. There is no hard- 
ship in substituting for an unfair or 
unwise mode of procedure another 
mode which is fairer and wiser.” Vir-= 
ginia & West Virginia Coal Co, vi 
Charles, 251 F. 83, 128 [aff 254 F. 379, 
165 C.C.A. 599, error allowed 255 FY 
992, 167 C.C.A. 671, and dism 40 S.Ct. 
345, 252 U.S. 569, 64 L.Ed. 720]. t 


38. Peo. v. Livingston, 6 Wend. (N.. 
Y-) 526. 


39. In re House Bill No. 238, 21 P. 
484, 12 Colo. 337. 


40. Hart v. Ross, 64 Ala. 96; Fort 
v. Burch, 6 Barb. (N.Y.) 60. 


41. O’Flynn v. Powers, 32 N.E. 
1085, 186 N.Y. 412; Cochran v. Tay- 
lor, 13 OhioSt. 382; Jones v. Marable, 
6 Humphr. (Tenn.) 116. 


42. Beatty v. Peo., 6 Colo. 538: 
Wirt v. Allegany County, 35 N.Y.S. 
887, 90 Hun 205; Mauch v. Hartford, 
87 N.W. 816, 112 Wis. 40; Lincolm 
County v. Oneida County, 50 N.W. 344, 
80 Wis. 267. 


43. Wade v. Carpenter, 4 Iowa 362 


44. Merle v. Johnston City & Big 
Muddy Coal & Mining Co., 101 N.E. 
525, 258 Ill. 328 [aff 173 Ill.App. 425]: 
Layher v. Chicago-Sandoval Coal Co., 
179 Ill.App. 476; O’Donnell v. Riter- 
Conley Mfg. Co.,.172 Tll.App. 601: 
Harris v. Townshend, 56 Vt. 716: 
Wells v. Remington, 95 N.W. 1094, 
118 Wis. 578. 


45. Oneida v. Thompson, 37 N.Y.S. 
889, 92 Hun 16. 


46. Piantation No. 9 v. Bean, 36 
Me. 359. ‘ 


47. State v. McBride, 76 Ala. 51. 
48. Henderson v. Hayne, 2 Metc 


(Ky.) 342; Olmo v. Fernandez, 9 Por- 
to Rico 443. 

[a] Rule applied to a mortgage 
foreclosure proceeding. Olmo_ v. 
Fernandez, 9 Porto Rico 443. 

4S. Grace v. Donovan, 12 Minn. 
580. 

50. Cincinnati, etce., R. Co. v. Belt, 


35 OhioSt. 479. 
51. See cases infra this section. 
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der contracts,®2 for personal injuries,°? for public 
improvements,®4 and other statutory liabilities®® 
have been construed to be preserved after the repeal 
of the statute imposing them. Such saving clauses, 
however, must be carefully examined, and must not 
pe construed to preserve liabilities clearly beyond 
those whose preservation was intended by the leg- 


islature.°® 


[§ 734] (5) Penalties and Forfeitures. 
similar saving clauses, such penalties®* and forfei- 


{§ 735] A. Public Statutes—l. By Party Rely- 
ing on Statutes—a. Necessity—(1) In General. As 
stiown elsewhere, it is a rule of universal applica- 
tion, that the courts of each state or country take 
judicial notice of their own public or general stat- 


~ 5a. State v. Helms, 35 N.E. 893, 
136 Ind. 122. 


53. Hochstettler v. Mosier Coal, 
etc:, Co., 35 N.E. 927, 8 Ind.App. 442; 
International, ete., R. Co. v. Culpep- 
per, (Civ.App.) 38 S.W. 818 [aff 40 
S.W. 386, 90 Tex. 627]. 


[a] Liability to fellow servant.— 
Liability, under a repealed statute, for 
injury to a fellow servant. Interna- 
tional, etc., R. Co. v. Culpepper, (Civ. 
App.) 38 S.W. 818 [aff 40 S.W. 386, 90 
Tex. 627]. 


...54 Bruce v. Cook, 35 N.H. 992, 136 
Ind. 214. 


55. U.S.—U. S. v. Claflin, 97 U.S. 
546, 24 L.Ed. 1082, 1085 [aff 25 F.Cas. 
No. 14,799, 14 Blatchf. 55]. 


Colo.—Cavanaugh v. Patterson, 91 
P. 1117, 41 Colo. 158. 


Ind.—Starr v. State, 49 N.H. 591, 
149 Ind. 592; Crawford v. Hedrick, 36 
N.E. 771, 9 Ind.App. 356. 


N.Y.—New York v. Herdje, 74 
N.Y.S. 104, 68 App.Div. 370. 


Eng.—Barnes v. Eddleston, 1 Exch. 
102. 


[a] Rule applied: (1) To civil lia- 
bility for smuggling. U.S. v. Claflin, 
97 U.S. 546, 24 L.Ed. 1082, 1085 [aff 
25 F.Cas.No. 14,799, 14 Blatchf. 55]. 
(2) To directors’ personal liability for 
corporation debt. Cavanaugh v. Pat- 
terson, 91 P. 1117, 41.Colo. 158. (3) 
To liability of school treasurer to 
pay over unexpended school tuition 
revenue left in his hands. Starr v. 
State, 49 N.E. 591, 149 Ind. 592. (4) 
To liability for smoke nuisance under 
public health act. Barnes v. Eddles- 
ton, 1 Exch. 102. 


56. Wirt v. Allegany County, 35 
N.Y.S. 887, 90 Hun 205. 


57. U.S.—St. Louis, ete, R. Co. v. 
Hadley, 161 F. 419; Missouri v. Kan- 
sas City, etc., R. Co., ‘32 EF. 722. 


Ark.—Western Union Tel. Co. vy. 
State, 101 S.W. 748, 82 Ark. 309. 


Colo.—Cavanaugh v. Patterson, 91 
P. 1117, 41 Colo. 158. 


Conn.—State v. New London, 22 
Conn. 163. 

* J11.—Chicago, etc., R. Co. v. Peo., 
136 Ill.App. 2. 

Ind.—Western Union Tel. Co. v. 


Brown, 8 N.H. 171, 108 Ind. 538; 
Daggy v. Ball, 34 N.H. 246, 7 Ind.App. 
64. 
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Under 


XI. PLEADING® 
[By Wiiu1am A, Martin] 


Pee ren hs eld v. Cutler, 12 Kan. 


Ky.—Commonwealth vy. Louisville 
& N. R. Co., 215 S.W. 938, 186 Ky. (1. 


Mo.—Rogers v. Pacific R. Co., 35 
Mo. 153; Monett v. Hall, 106 S.W. 
579, 128 Mo.App. 91. 


N.Y.—Peo. v. Bremer, 74 N.Y.S. 570, 
69 App.Div. 14 [dism 66 N.E. 1113, 173 
INYO oot 


N.D.—McCann v. Mortgage, etc., 
Co., 54 N.W. 1026, 3 N.D. 172; State 
Nat. Bank v. Lemke, 54 N.W. 919, 3 
NED, S254) 2 


Wis.—Miller v. Chicago, etc., R. Co., 
113 N.W. 384, 133 Wis. 183. 


[a] Suit to enjoin enforcement of 
penalty.—The repeal of a statute fix- 
ing railroad rates by a new statute, 
which enacts substituted rates, and 
provides that penalties incurred for 
violation of the repealed law may 
still be enforced, does not abate pend- 
ing suits to enjoin the enforcement of 
the old statute, and supplemental bills 
may be filed therein to enjoin the en- 
forcement of the new rates. St. 
re ete., R. Co. v. Hadley, 161 F. 


{b] Penalty under repealed ordi- 
nance.—The repeal of an ordinance 
imposing a penalty for its violation, 
pending a prosecution for the pen- 
ality, does not abate the action where 
the repealing ordinance provides that 
actions pending shall remain unaf- 
fected thereby. Monett v. Hall, 106 
S.W. 579,:128 Mo.App. 91. 


58. See Fines, 
Penalties § 52. 


59. See supra §§ 659-661. 


60. Rood v. Chicago, ete., R. Co., 43 
Wis. 146. 


[a] “Litigation” construed.—In a 
Saving clause to the effect that “noth- 
ing herein contained shall in any 
manner affect any litigation now 
pending,” the word “litigation” means 
“the contest of the parties to a suit; 
it begins when the first step is taken 
toward defense, and ends when the 
cause is submitted for decision; and 
therefore does not include a case 
which has been submitted for deci- 
sion, but in which judgment has not 
been rendered. Rood y. Chicago, etce., 
R. Co., 43 Wis. 146. 


61. Dyer vy. Ellington, 36 S.B. 177, 
126 N.C. 941. 


Forfeitures, and 


-tures®® recoverable in a civil action as have accrued 
before the repealing act takes effect are preserved 
and may be enforced after the repeal. 
the general rule that penal statutes are to be con- 
strued strictly in favor of defendant,*® it has been 
held that such saving clauses attempting to preserve 
penalties under repealed statutes should be construed 
strictly against 
If a statute expressly remits a penalty.a general 
saving clause will not preserve it.®? 


Following 


the survival of such penalties.®°® 


utes;®? and in accordance with this principle, it 
has been uniformly held that publie or general do- 
mestic statutes need not be specially pleaded by 
one relying on them as the foundation of a cause 
of action or defense.** These statutes, it is said, 


[a] Thus an act specifically re- 
lieving certain officials from any and 
all penalties for failure to comply 
with a certain statute operates to de- 
stroy a cause of action then pending 
for a penalty, no vested right to the 
penalty having accrued, notwith- 
standing the general saving clause in 
the code. Dyer y. Ellington, 36 S.E. 
177, 126, N.C. 941. 


62. Cross references: 
For pleading: 
Municipal ordinance see Municipal 
Corporations §§ 926-932. 
Statute of: 
Frauds see Frauds, Statute of §§ 
446-497, 
Limitations see Limitations of 
Actions §§ 718-745. 
In: 
Action for penalty see Fines, For- 
feitures, and Penalties §§ 113-117. 
Indictment -or information see In- 
dictments and Informations §§ 
253-270. 
Tae or Indian tribes see Evidence § 
54. 
Pleading in action for: 
Causing death see Death §§ 129, 139, 
144, 145. 


Libel or slander see Libel and 
Slander § 326. 


Neglect of statutory duty in actions 
for injuries to servants see Mas- 
ter and Servant §§ 1170, 1171, 
PUSS LATS: 


63. See Evidence § 1947. 


64. Ala—Sanders v. Young, 124 
So. 225, 220 Ala. 94; Rush v. McDon- 
nell, 106 So, 175, 214 Ala. 47; Carson 
v. State, 69 Ala. 235; 
Planters’, etc., Bank, 6 Ala, 289. 


Ark.—McCuen v. State, 19 Ark. 686; 
Davis v. Calvert, 17 Ark. 85, 


Cal.—Peo. v. Harrison, 40 P. 956, 
107 Cal. 541; Greene v. Lakeport, 239 
P. 702, 74 Cal.App. 1; New York 
Northern Ins. Co. v. National Union 


: 


F, Ins. Co., 170 P. 434, 35 Cal.App: 481, — 


Colo——Denver,. ete.;, ‘RY "Col Spe 


.Graff,-29 P. 664, 2 Colo.App. 42. 
Conn,—Leone v. Kelly, 60 A. 136, 77 


Conn. 569, 1 Ann.Cas. 947; 
v. Gallup, 22 Conn. 208. 


Fla.—Dade County v. Miami, 82 So, 
354, 77 Fla. 786; Atlantic Coast Line 


Griswold 


R. Co, v. State, 74 So. 595, 73 Fla. 609. 
For later cases, developments and changes in the law see Annotations, same titleand sectionnumber, © |: 


Crawford v. ~ 
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“are read into every pleading.”*® 
the statute is improperly published among the 
private statutes does not affect the operation of 


the rule.& 


Laws of an antecedent government, which pre- 
vailed in a territory subsequently erected into a state, 
are not, for the purposes of judicial notice, to be 
regarded as foreign laws,°7 where it is expressly 
provided by the constitution of the state that no 
existing contracts shall be affected by the change 
in the form of government; and the court will take 
judicial notice of such laws although they are not 


Ga.— Gainesville Midland R. Co. v. 
Vandiver, 80 S.E. 997, 141 Ga. 350; 
Lane v. Harris, 16 Ga. 217; Atkinson 
ee Sead at 73 S.H. 556, 10 Ga.App. 


Ill.—Peo. v. Taylor, 117 N.E. 1047, 
281 Ill. 355; Hamalle v. Lebensberger, 
108 N.E. 669, 267 Ill. 602 [aff 187 Ill. 
App. 539]; Vance v. Rankin, 62 N.E. 
807, 194 Ill. 625, 88 Am.S.R. 173; Chi- 
cago, etc., R. Co. v. Dillon, 15 N.E. 181, 
123 Dll. 570, 5 Am.S.R. 559; Peo. v. 
Ottawa Hydraulic Co., 3 N.E. 4138, 115 
Ill. 281; Detroit v. Wabash Refining 
Co., 223 Ill.App. 246. 


Ind.—State v. Wheaton, 138 N.E. 
820; Tecumseh Coal & Mining Co. v. 
Buck, 135 N.E. 481; Ervin v. Walley, 
48 N.E. 249, 150 Ind. 332; White Wa- 
ter Valley Canal Co. v. Boden, 8 
Blackf. 130; West v. Blake, 4 Blackf. 
234. 

Iowa.—Chicago, ete, R.- Co. v. 
Porter, 34 N.W. 286, 72 Iowa 426. 


Kan.—Atchison, etc., R. Co. v. 
Blackshire, 10 Kan. 477. 


Ky.—Anderson v. Daugherty, 207 
S.W. 474, 182 Ky. 800; Covington v. 
Hoadley, 7 Ky.L. 487, 83 Ky. 444. 


Me.—Karahalies v. Dukais, 81 A. 
1011, 108 Me. 527; Peru v. Barrett, 60 
A, 968, 100 Me. 2138, 109 Am.S.R. 494, 
70 L.R.A. 567. 


Mich.—Hayes v. West Bay City, 51 


N.W. 1067, 91 Mich. 418; Clark v. 
North Muskegon, 50 N.W. 254, 88 
Mich. 308; Grand Rapids, etc., R. Co. 


v. Southwick, 30 Mich. 444. 


Minn.—Sanborn v. People’s Ice Co., 
84 N.W. 641, 82 Minn. 43, 83 Am.S.R. 
401, 51 L.R.A. 829. 


Mo.—Azar v. St. Louis-San Fran- 
cisco R. Co., 251 S.W. 453; Meyer v. 
Chicago, etc., R. Co., 198 S.W. 839; 
Emerson v. St. Louis, etc., R. Co., 19 
S.W. 1113, 111 Mo. 161; Reynolds v. 
Chicago, ete., R. Co., 85 Mo. 90; Ken- 
nayde v. Missouri Pacific R. Co., 45 
Mo. 255; Swing v. Karges Furniture 
662, 131.5. W. 2158, 150° Mo.App. 574; 
Day v. Missouri R. Co., 112 S.W. 1019, 
132 Mo.App. 707; Bair v. Heibel, 77 
S.w. 1017, 103 Mo.App. 621; Camp v. 
Wabash R. Co., 68 S.W. 96, 94 Mo. 
App. 272; State v. Badger, 90 Mo.App. 
183; Hance v. Wabash Western R. 
Co., 56 Mo.App. 476. 


Mont.—Kelley v. John R. Daily Co., 
181 P. 326, 56 Mont. 63. 


N.J.—Newman v. Sanders, 97 A. 
782, 89 N.J.Law 120; Weller v. Le- 
high, ete., R. Co., 79. A. 259, 8L.N.J. 


Law 95. 


N.Y.—Pine Grove, Poultry Farm v. 
Newtown By-Products Mfg. Co., 162 
N.B. 84, 248 N.Y. 293; Shattuck v. 
Guardian Trust Co., 97 N.E._517, 204 
N.Y. 200; Swinnerton v. Columbia 
Ins. Co., 37 N.Y. 174, 93 Am.D. 560; 
Shaw v. Tobias, 3 N.Y. 188; New York 
vy. Deyo, 143 N.Y.S. 334, 158 App.Div. 
319; Armenti v. Brooklyn Union Gas 
Co., 142 N.Y.S. 420, 157 App.Div. 276; 
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[$ 736] (2) State or Federal Statutes in Actions 
in Federal Court. 


As elsewhere shown, the public 


statutes of every state and territory of the Union 


federal court.®® 


Van Tuyl'v. New York Real Estate 
Security Co., 138 N.Y.S. 541, 153 App. 
Div. 409 [aff 101 N.E. 1096, 207 N.Y. 
691]; London Realty Co. v. Riordan, 
133 N.Y.S. 595, 148 App.Div. 854; Duffy 
v. Shirden, 124 N.Y.S, 529, °139' App. 
Div. 755; Brown v. Harmon, 21 Barb. 
508; McHarg v. Eastman, 30 N.Y.S. 
137; Farrelly v. Wells, 189 N.Y.S. 34, 
115 Misc. 632; Peo. v. O’Brien, 140 
N.Y.S. 257, 78 Misc. 679'[rev on other 
grounds 141 N.Y.S. 1046, 157 App.Div. 
119]; Schradin v. New York Cent., 
CtCw LAN G0... FO INGNGSs fle pLatt~ LO9 
N.Y.S. 428, 124 App.Div. 705 (aff 87 
N.E. 1126, 194 N.Y. 534)]; O’Brien v. 
Kursheedt, 29 N.Y.S. 973; Yertore v. 
Wiswall, 16 How.Pr. 8 [overr on other 
grounds 99 N.Y. 8]; Bogardus v. Trin- 
ity Church, 4 Paige 177. 


N.C.—Carson v. Bunting, 70 S.E. 
923, 154 N.C. 5380; Hancock v. Norfolk, 
ete., R. Co., 32 S.E. 679, 124 N.C. 222. 


Ohio.—Hadfield-Penfield Steel Co. v. 
Sheller, 141 N.E. 89, 108 OhioSt. 106; 
Mason vy. Montgomery, Wright 723; 
Dayton vy. Vance, 26 OhioN.P.N.S. 161. 


Okl.—Geren v. Courts Trading Co., 
226 P. 369, 99 Okl. 170; Marx v. Hef- 
ner, 149 P. 207, 46 Okl..453. 


Or.—Herrett v. Warmsprings Irr. 
Dist., 168 P. 609, 86 Or. 343. 


Pa.—Goldberg v. Friedrich, 124 A. 
186, 279 Pa. 572. 


Philippine.—Alemany v. Sweeney, 2 
Philippine 654. 


Porto Rico.—Dinkins y. Prescott, 7 
Porto Rico Fed. 271. 


R.I.—Gorham v. New York, ete., R. 
Co., 60 A. 688, 27 R.I. 35. 


S.D.—Bekker v. White River Valley 
R. Co. 132 N.W..797, 28/S.D, 84. 


Tenn.—State v. Murfreesboro, 11 
Humphr. 216. See Denton v. Moore, 2 
Overt. 168 (if a statute gives defend- 
ant a right where none existed before, 
he must, if he wishes to avail himself 
of these provisions, rely upon them 
by plea, and the declaration need not 
contain any averment to bring the 
case within the act). 


Tex.—Hines v. Foreman, (Commn. 
App.) 243 S.W. 479 [rev (Civ.App.) 
229 S.W. 630]; Elmendorf v. San An- 
tonio, (Civ.App.) 223 S.W. 631 [rev 
on other grounds (Commn.App.) 242 
S.W. * Monk v. Crooker, (Civ. 
App.) 207 S.W. 194; Lucas v. John- 
son, (Civ.App.) 64 S.W. 8238. 


vt.—Atherton v. Essex Junction, 74 
A. 1118, 83 Vt. 218, 27 L.R.A.N.S. 695; 
Ann.Cas.1912A 339; Winooski v. Go- 
key, 49 Vt. 282. ; 

Wash.—Anderson v. Pantages 
Theatre Co., 194 P. 813, 114 Wash. 24; 
Seattle v. Turner, 69 P. 1083, 29 Wash. 
Lb. 

Wis.—Durch v. Chippewa County, 
19 N.W. 79, 60 Wis. 227; Janesville 
v. Milwaukee, ete., R. Co., 7 Wis. 484. 


Eng.—Boyce v. Whitaker, 1 Doug]. 
94, 99 Reprint 65; 


Dive v. Maning- 


and of the District of Columbia are judicially no- 
ticed by federal courts in exercising original ju- 
risdiction or appellate jurisdiction from another 


Therefore, the lower federal courts 


and the supreme court of the United States on ap- 
peal or error will take judicial notice of the gen- 
eral or public statutes of the several states with- 
out their being specially pleaded;7° and the same 


ham, Plowd. 60, 75 Reprint 96; Samuel 
v. Evans, 2 T.R. 569, 100 Renrint 306; 
Wheeler v. Horne, Willes 208, 125 Re- 
print 1135. 
Ont.—Girdlestone 
U.C.Q.B. 409. 


1 Chitty Plead. p 237. 


“It is never necessary in pleading 
to state matter. which the court is 
supposed to know, and of which it is 
bound to take notice, and therefore 
it is unnecessary to state mere matter 
of common or public statute law.’ 
Shaw v. Tobias, 3 N.Y. 188, 190. 


[a] Chitty’s statement.of rule.— 
“Public statutes, and the facts which 
they recite or state, must be noticed 
by the courts, without their being 
aes in pleading.” 1 Chitty Plead. 
p ; 


{[b] Striking out reference to stat- 
ute.—(1) Inasmuch as the court will 
apply the appropriate law to the facts 
as pleaded (Gainesville, etc., R. Co. v. 
Vandiver, 80 S.E. 997, 141 Ga. 350), 
(2) an incorporation of the statute in 
the pleading will be stricken out as 
surplusage (Voelker v. Chicago, etce., 
R. Co., 116 F. 867; Gainesville, etc., 
R. Co. v. Vandiver, 80 S.E. 997, 141 
Ga. 350; Durch v. Chippewa County, 
19 N.W. 79, 60 Wis. 227). 


[c] Arkansas laws in Indian ter- | 
ritory.—The laws of Arkansas which 
were extended over the Indian terri- 
tory, being in force in Oklahoma, un- 
der Const. schedule § 1, as to rights 
under Indian Territory contracts,’ 
need not be proved. Marx v. Hefner, 
149 P. 207, 46 Okl. 453. 


65. Rush v. McDonnell, 106 So. 175, 
214 Ala. 47; Dinkins v. Prescott, 7 
Porto Rico Fed. 271. 


66. Hancock v. Norfolk, ete., R. 
Co.,. 32 S.H. 679, 124 N.C, 222, 225. 


“Whether a statute is private or 
public depends upon its contents and 
not upon the conduct or judgment of 
the person who directs the compila- 
tion in which it shall be published.” 


v. O’Reilly, 21 


Hancock vy, Norfolk, etc., R. Co., su- 
pra. 
67. Foreign laws see infra § 743. 


68. Marx v. Hefner, 149 P. 207, 46 
Okl. 453; Carroll v. Durant Nat. Bank, 
133° PML79) A889 OKT. 267% Barnes iv. 
American Soda Fountain Co., 121 P. 
250, 32 OKI. 81. 


69. See Evidence § 1945. 


70. Fourth Nat. Bank v. Franck- 
lyn, 7:S.Ct. 757,.120 U.S..747, 30 L.Ed. 
825; Unity v. Burrage, 103 U.S..447;: 
26 L.Ed. 405; Covington Drawbridge 


Co. v. Shepherd, 20 How. 227, 15 L.Ed. 


896; Owings v. Hull, 9 Pet. 607, 9 
L.Ed. 246; Burntisland Shipbuilding 
Co. v. Barde Steel Products Corp., 278 
F. 552; O’Dell v. Southern R. Co., 248 
FB. 345 [aff 252 F. 540, 164 C.C.A. 456]; 
Barry v. Snowden, 106 F. 571; Hatha- 
way v. New York Mut. L. Ins. Co., 99 
F. 534 [rev 106 F. 815]; Noonan v. 
Delaware, etc., R. Co., 68 F. 1; Faunt~- 
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rule applies in respect cf federal statutes.74 


{§ 737] (8) Federal Statutes in Actions in State 
Courts. As elsewhere shown, all state courts take 
judicial notice of the public statutes of the United 
States.7? Hence it is not necessary to plead a fed- 
eral statute in order to invoke the benefit thereof 
in an action in a state court.’* The laws of con- 
gress are not foreign laws’* but are the laws of 
the land, and not like the statutes of sister states 
which must be pleaded and proved in order to be 
available.*® 


. {§ 738] (4) Application of Foregoing Principles. 
Applying the principles above stated,*® it has been 
declared unnecessary to plead a child labor stat- 
ute,?7 a curative statute validating titles to land,’’ 
a homestead statute,’® an insolvency statute,°° a 
statute authorizing the agent of the state for a 
designated town to lay off the lands belonging to 
the state into lots and offer the same for sale,*1 a 
‘statute authorizing the governor to indorse in be- 
half of the state mortgage bonds of a railroad com- 
pany,*? a statute authorizing the superintendent 
of banks to sue for and collect debts due a delin- 
quent corporation,®* a statute conferring jurisdic- 
tion on certain courts for the punishment of partic- 


STATUTES 


ular misdemeanors in all cases, although the courts 
named could not take jurisdiction of other misde- 
meanors,®‘ a statute declaring a particular body of 
water to be free and open for the common and publie 
use of all citizens of the state,®> a statute empower- 
ing a local board of education to levy a tax to pay 
bonds issued for school purposes,*® a statute im- 
posing liability on railroads for damages arising 
from neglect to fence their roads,*’ a statute impos- 
ing liability upon railroad companies for injuries 
caused by negligence of fellow servants’* or de- 
claring certain employees vice principals and not 
fellow servants,*® a statute incorporating a board 
of fire underwriters and delegating to it a certain 
measure of the police power of the state,®° a stat- 
ute legalizing an election and authorizing the issue 
of bonds in pursuance thereof,®! a statute preserib- 
ing the duties of bank directors,°? a statute pre- 
scribing the terms of a standard fire insurance pol- 
icy,?? a statute prohibiting discrimination against 
persons because of race, creed, or color,** a statute 
providing for double damages in actions against 
railroad companies for killing live stock,®°° a statute 
providing for the organization of irrigation dis- 
tricts,°* a statute providing for the registration of 


[§§ 736-738 


leroy v. Hannibal, 8 F.Cas.No. 4,692, 


1 Dill. 118; Young v. Montgomery, 
etc., R. Co., 30 F.Cas.No. 18,166, 2 
‘Woods 606. 


“Wherever a court takes cogniz- 
ance of the law, it is not necessary 
to plead the law, or to refer to the 
Jaw. It is only when a suit is brought 
in a court upon a cause of action aris- 
ing in a foreign state that it is neces- 
sary to plead the law of the foreign 
State. The United States courts take 
judicial cognizance of the public laws 
of all the states in the Union. There 
is therefore no more necessity to 
plead the law of any state in the 
Union in a United States court than it 
would be in the state court to plead 
the law of that state.” O’Dell v. 
Southern R. Co., 248 F. 345, 348 [quot 
Burntisland Shipbuilding Co. v. Barde 
Steel Products Corp., 278 F. 552, 553]. 


71. Missouri, ete., R. Co. v. Wulf, 
Sas Cts 220) US. moO neat daa bias 
355; Smith v. Detroit, etc., R. Co., 175 
#. 506; Voelker v. Chicago, etc., R. 
{io., 116 F. 867; Hartman v. Chicago, 
ete., R. Co., 182 S.W. 148, 192 Mo.App. 
271 (stating rule). 


72. See Evidence § 1947. 


73. U.S.—Seaboard Air Line R. Co. 
VewWuvallvoe  S20t..1 90,1220 ) Uns. 407, 
56 L.Ed. 1171. 


Ala.—Rush v. McDonnell, 106 So. 
175, 214 Ala. 47; Steagall v. Sloss- 
‘Sheffield Steel, etc., Co., 87 So. 787, 
‘205 Ala. 100; Kansas City, etc., R. Co. 
-v. Flippo, 35 So. 457, 138 Ala. 487. 


Ark.—St. Louis, etce., R. Co. v. Hes- 
terly, 135 S.W. 874, 98 Ark. 240 [rev 
on other grounds 33 S.Ct. 703, 228 
U.S. 702, 57 L.Ed. 1031]. 


Ga.— Gainesville Midland R. Co. Vv. 
Wandiver, 80 S.E. 997, 141 Ga. 350. 


Towa.—Bradbury v. Chicago, ete., R. 
Co., 128 N.W. 1, 149 Iowa 51, 40 L.R.A., 
N.S. 684 [error dism 32 S.Ct. 520, 223 
U.S. 711, 56 L.Ed. 624]. 

Ky.—Louisville, ete., R. Co. v. Scott, 
118 S.W. 990, 133 Ky. 724, 19 Ann.Cas. 
392 [aff 31 S.Ct. 171, 219 U.S. 209, 55 
L.Ed. 183]. 

' Mo.—Pipes v. Missouri Pac. R. Co., 


184 S.W. 79, 267 Mo. 385; Wentz v. Mikes 


Chicago, etc.;~R. Co., 168 S.W. 1166, 
259 Mo. 450, 468, 464;— Azar v. St. 
Louis-San Francisco R. Co., (App.) 
251 S.W. 453; Stubblefield v. St. Louis, 
ee R. Co., 184 S.W. 149, 194 Mo.App. 
3) . 

Nev.—Nichols v. Western Union 
Tel. Co., 192 PP. 573, 44-Nev. 148. 


N.Y.—Crown Embroidery Works v. 
orion 180 N.Y.S. 158, 190 App.Div. 


N.C.—Mangum v. Atlantic Coast 
Line R. Co., 125 S.H. 549, 188 N.C. 689. 


Ohio.—Erie R. Co. v. Welsh, i05 
N.H. 189, 89 OhioSt. 81 [aff 37 S.Ct. 
116, 242 U.S. 303, 61 L.Ed. 319]. 


S.C.—Santee Mills v. Quéry, 115 S.E. 
202, 122°S.C.-158. 


Vt.—Metropolitan Stock Exch. v. 
Lyndonville National Bank, 57 A. 101, 
76 Vt. 308, 307. 


Wis.—Gray v. Chicago, ete., R. Co., 
142 IN. W. 505-153" Wis.~637% [aft 85 
5.Ct. 620,.2387 US;399, 59 T.bd, 1018]. 


“In each state the acts of the Leg- 
islature of that state and the acts of 
Congress operate alike upon every one 
and alike claim recognition and due 
application by the courts. The pub- 
lic statutes of the general govern- 
ment are no more facts to be alleged 
and proved in the courts of a state 
than are the public statutes of that 
state.” Metropolitan Stock Exch. v. 
Lyndonville Nat. Bank, supra. 


[a] Special acts of congress may 
be introduced under a plea of not 
guilty under a statute declaring cer- 
tain short forms of pleading to be 
sufficient in all actions at law. U.S. 
vi Denver, ete:, Ri--Co.,\ 66. P. ‘bb0; 1d 
N.M. 145 [rev on other grounds 24 
S.Ct, 33, 191 U.S. 84, 48 L.Ed. 106]. 


74 See infra § 738. 


75. Pipes v. Missouri Pac. R. Co., 
134) S.-W 9s 26 MO. s8on) Grave 
Chicago, etc.,, R.°Co., 142 N.W., 605, 
1538 Wis. 637 Laff 35 S.Ct. 620, 237 U.S. 
399, 59 L.Ed. 1018]. 


76. See supra §§ 735-737. 


Goldberg v. Friedrich, 124 A. 
186, 279 Pa. 572. 


78. Peo. v. Harrison, 40 P. 956, 107 
Cal. 541. 


79. Hamalle v. Lebensberger, 108 
eS 669, 267 Ill. 602 Laff 187 I1l.App. 
oul. Z 

80. Mason v. Montgomery, Wright 
(Ohio) 723. . 


waa West v. Blake, 4 Blackf. (Ind.) 
ot. 

82. Young v. Montgomery, etc., R. 
Co., 30 F.Cas.No. 18,166, 2 Woods 606. 


83. Van Tuyl v. New -York Real 
Eist. Security Co., 138 N.Y.S. 541, 153 
App.Div. 409 [aff 101 N.E. 1096, 207 
N.Y. 691]. 


84. Hingle v. State, 24 Ind. 28. 


85. Sanborn v. People’s Ice Co., 84 
N.W. 641, 82 Minn. 43, 83 Am.S.R. 
401, 51 L.R.A, 829. 


86.. Hawesville Bd. of Education v. 
Louisville, ete., R. Co:, 62 S.W. 91125, 
110 Ky, 932,23 Ky... 376. 


87. Grand Rapids, ete., R. Co. v. 
Southwick, 30 Mich. 444. 


88. Hancock v. Norfolk, ete, R. 
Co., 32 S.E. 679, 124 N.C. 222. 


89. Schradin v. New York Cent., 
etes, Ri Co. 103 NiY.S) 13) Patt) 1 09eING 
Y.S. 428, 124 App.Div. 705 (aff 87 
N.H. 1126, 194 N.Y. 534) ]. 


90. New York Fire Underwriters 
v. Metropolitan Lloyds, 33 N.Y.S. 547, 
11 Misc. 646, 24 N.Y.Civ.Proc. 307 [aff 
33 N.Y.S. 131) 87 “Ekunsonoage 


91. Unity v. Burrage, 103 U.S. 447, 
26 L.Ed. 405. 


92. O’Brien v. Kursheedt, 29 N.Y. 
S..978, 79 Hun 615. 


938. Northern Ins. Co. v. National. 


Union F. Ins, Co., 170 RP. 434) 935) Cag 
App. 481. 


94. Anderson vy. Pantages Theater 
Co., 194 P. 818, 114 Wash. 24. 


95. Bekker v. White River Valley 
R. Co., 132 N.W. 797, 28 S.D. 84. 


96. Herrett v. Warmsprings Irr. 
Dist., 168 P. 609, 86 Or. 3438. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 738-739] 


real property,°’ a statute providing that any viola- 
tion cf the National Prohibition Act by the lessor 
of leased premises shall work a forfeiture of the 
lease,°* a statute regulating the sale of spirituous 
liquors in certain counties,®® the Carmack amend- 
ment to the Interstate Commerce Act,! the charter 
of a bank,®? the charter of a canal company,? the 
charter of a municipal corporation,* the Eighteenth 
Amendment to the United States constitution or 
acts of congress passed pursuant thereto,® the Em- 
ployer’s Liability Act of congress,® the federal Safe- 
ty Appliance Act,’ the Pure Food and Drug Act,$ 


97. Duffy v. Rodriguez, 124 N.Y.S. 
529, 139 App.Div. 755 [motion to re- 
settle order den 125 N.Y.S. 1118, 141 
App.Div. 9187. 


98. Farrelly v. Wells, 
34, 115 Mise. 632. 


99. McCuen v. State, 19 Ark. 630. 


1. Louisville, ete., R. Co. v. Scott, 
118 S.W. 990, 133 Ky. 724, 19 Ann.Cas. 
aoe, tattle STO SCti) 71, 4219) W.S.209) 155 
EVE 183 Ie 


aor CrawLorgd |v. .-lanters’, ‘etc., 
Bank, 6 Ala. 289; Bond v. Central 
Bank, 2 Ga. 92; Vance v. Farmers’, 
ete., Bank, 1 Blackf. (Ind.) 504; Utica 
Bank v. Smedes, 3 Cow. (N.Y.) 662. 


3. White Water Valley Canal Co. 
v. Boden, 8 Blackf. (Ind.) 130 (whose 
charter referred to, and conferred on, 
the company the benefit of provisions 


189 N.Y.S. 


contained in general laws of the state, | 


which were to be examined in giving 
it a construction and determining the 
extent of the privileges bestowed by 
it). 

4. Ky.—Covington v. Hoadley, 
Ky. 444, 7 Ky.L. 487; Central Coving- 
ton v. Weighans, 44 S.W. 985, 19 Ky. 
Tie 979- 


N.Y.—Edwards v. Law, 71 N.Y.S. 
1097, 63 App.Div. 451; Utica v. Rich- 
ardson, 6 Hill 300. Compare Kosters 
v. Auburn Nat. Bank, 116 N.Y.S. 647, 
62 Misc. 
charter of the city of Auburn should 
be pleaded in the manner required for 
private statutes). 


Tenn.—State v. 
Humphr. 216. 


Tex.—Elmendorf v. San Antonio, 
(Civ.App.) 223 S.W. 631 [rev on oth- 
er grounds (Commn.App.) 242 S.W. 
185]; O’Connor v. Laredo, (Civ.App.) 
167 S.W. 1091; Wright v. San An- 
tonio, (Civ.App.) 50 S.W. 406 [aff 93 
Tex. 723 note]. 


Vt.—State v. Greene, 88 A. 515, 87 
Vt. 94; Atherton v. Essex Junction, 
TAPAS AA 1eeeSs Vit; 21827 LRA CN-S. 
695; Winooski v. Gokey, 49 Vt. 282. 


Wis.—Durch vy. Chippewa County, 
19 N.W. 79, 60 Wis. 227; Janesville v. 
Milwaukee, etc., R. Co., 7 Wis. 484. 


[a] Thus, in an action to deter- 
mine conflicting claims to a city war- 
rant due for the improvement of a 
street, to which one of the parties 
sets up a claim of lien by virtue of 
the charter and ordinances of the 
city, the court will take judicial no- 
tice of the provisions of the charter 
in determining the admissibility of 
offered evidence. Seattle v. Turner, 
69 P. 1083, 29 Wash. 515. 


5. Farrelly v. Wells, 
34. 


Murfreesboro, il 


ies) SIN ED EASE 


6) °U:S:— Missouri, “etc.,” R. Com v- 
Wulf, 33 S.Ct. 135, 226. U.S.. 570, 57 
L.Ed. 355 [aff 192 F. 919, 113 C.C.A. 
665]. 

- Ark.—St. Louis, etc. R. Co. v. Hes+ 
terly 125.S.W. 874, 98 Ark, 240 [rev 


419 (an act to revise the | 
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on other grounds 33 S.Ct. 708, 228 U.S. 
702, 57 L.Ed. 1018]. 


Ga.—Southern R. Co. v. Ansley, 68 
S.E. 1086, 8 Ga.App. 325. 


Minn.—McDonald v- Railway 
PELs Co., 141 N.W. 177, 121 Minn. 


Mo.—Hartman: vy. Chicago, etc., R. 
Co., 182°.S.W. 148, 192 Mo.App. 271. 


N.C.—Mangum v. Atlantic Coast |} 


cog R. Co., 125 S.H. 549, 188 N.C. 


7. Kansas City, etc., R. Co. v. Flip- 
po, 35 So. 457, 188 Ala. 487. 


8. Kelley v. John R. Daily Co., 181 
P. 326, 56 Mont. 63. 


9. Steagall v. Sloss-Sheffield Steel, 
etc., Co., 87 So. 787, 205 Ala. 100. 


10. 


11. U.S.—Chicago, ete., R. Co. v. 
Gray, 35 S.Ct. 620, /237 U.S. 399,59 
L.Ed. 1018; Missouri, etc., R. Co. v. 
Wilts 332 (Si Cty 135,0226 US. 5705057 
L.Ed. 355; 
€o.,;- 175 F. 506. 


Ala.—Steagall  v. Sloss-Sheffield 
na age etc., Co.; 87 So. 787, 205 Ala. 


Ariz.—Inspiration Consol. Copper 
Co. v. Bryan, 252 P. 1012, 31 Ariz. 302. 


Colo.—Denver, ete., R. Co. v. De 
Graff, 29 P. 664, 2 Colo.App. 42. 


Conn.—Leone v. Kelley, 60 A. 136, 


77 Conn. 569, i Ann.Cas. 947; Gris- 
wold v. Gallup, 22 Conn, 208. 
D.C.—Morrison v. Baltimore, etce., 
Ry.Co.,740. App. DC. 391: 
Fla.—Roberts v. American Nat. 
Bank, 115 So. 261, 94 Fla. 427; Dade 


County v. Miami, 82 So. 354, 77 Fla. 
786; Atlantic Coast Line R. Co. v. 
State, 74 So. 595, 73 Fla. 609. 


Ill.—Peo. v. Taylor, 117 N.E. 1047, 
281 Ill. 355. 


Ind.—EFrvin v. Walley, 48 N.E. 249, 
150 Ind. 332. 


Ky.—Anderson v. Daugherty, 207 S. 
W. 474, 182 Ky. 800. 


Me.—Karahalies v. Dukais, 
1011, 108 Me. 527. 


Mich.—Clark vy. North Muskegon, 50 
N.W. 254, 88 Mich. 308. 


Mo.—Moyer v. Chicago, ete., R. Co., 
198 S.W. 839; Pipes v. Missouri Pa- 
cific R. Co., 184 S.W. 79, 267 Mo. 385; 
McKenzie v. United R. Co., 115 S.W. 
13, 216 Mo. 1; Lore v. American Mfg. 
Co., 61 S.W. 678, 160 Mo. 608; Emer- 
son v. St. Louis, ete., R. Co., 19 S..W. 
1113, 111 Mo, 161; Reynolds v. Chi- 
cago, etc., R. Co., 85 Mo. 90; Ken- 
nayde v. Pacific R. Co., 45 Mo. 255; 
Stubblefield v. St. Louis, ete., R. Co., 
184 S.W. 149, 194 Mo.App. 396; Hance 
v. Wabash Western R. Co., 56 Mo.App. 
476. 


Nev.—Nichols v. 


Sl A, 


Western Union 


Gorham Mfg. Co. v. New York, | 
rete: IX. Cow 60 AL/638,027-R.L., 35. 


Smith v. Detroit, etc., R. | 


| failing to ring 
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or the Workmen’s Compensation Act of congress.® 
And, under a statute providing that every act of 
incorporation shall be so far a public act that the 
same may be declared on and given in evidence 
without specially pleading it, acts amendatory of 
an act of incorporation need not be pleaded.?° 


[§ 739] b.’Sufficiency. Where a public statute 
is applicable to a case, it is sufficient that the plead- 
ing of the party who seeks to rely upon the stat- 
ute shall set forth the facts which bring the case 
within it;1? and it is not necessary to recite the 
title of the act1* or its number?® or date of pas- 


Tel. Co., 191 P. 573, 44 Nev. 148. 


N.J.—South v. West Windsor, 82 A. 
852, 82 N.J.Law 262; Weller v. Le- 
high, ete., R.JCo,,,. 09, Aw 2095, SNES 
Law 95; Eberhart v. Gilchrist, 11 
N.J.Eq. 167. 


N.Y.—Duffy v. Shirden, 124 N.Y.S. 
529, 139 App.Div. 755; Brown vy. Har- 
mon, 21 Barb. 508; Bogardus v. Trin- 
ity Church, 4 Paige 177. 


Ohio.—Hadfield-Penfield Steel Co. v. 
Sheller, 141 N.E. 89, 108 OhioSt. 106; 
Erie R. Co. v. Welsh, 105 N.B. 70, 89 
OhioSt. 81; Dayton v. Vance, 26 Ohio 
N.P.N.S. 161. 


Pa.—-Goldberg v. Friedrich, 124 A, 
£3632279 Pan 502. 


R.I.—Kettelle v. Warwick, etc., Wa- 
ter Co., 58 A. 631, 24: R.I, 485. 


Wash.—Anderson vy. Pantages The- 
atre Co., 194 P. 813, 114 Wash. 24. 


W.Va.—Louis v. Smith-McCormick 
Constr. Co., 92 S.E. 249, 80 W.Va. 159. 


See also Pleading § 168 et seq. 


[a] Rule applied.—In an action for 
injuries sustained at a railroad cross- 
ing, a petition alleging negligence in 
the bell and sound 
the whistle or give any other warn- 


}ing of the approach of the train was 


sufficient without referring to the 
statute imposing the duty of giving 
warning, as a statement of the facts 


| bringing a case within the provisions 
of a public statute is all that is re- 


quired. Moyer v.. Chicago, 
Co., (Mo.) 198 S.W. 839. 


[b] Whether or not purported pub- 
lic statute is law is question of law, 
and cannot be made an issue of fact 
by the pleadings. Portiand Gold Min, 
Co. v. Duke, 164 F. 180, 90 C.C.A. 166. 


{c] Bill to enforce statutory lien 
need not aver a complication of ac- 
counts or other matters usually .es- 
sential to the jurisdiction. Lott vy, 
Mobile County, 79 Ala. 69 


[d] In action against pawnbroker 
taking from one in posséssion, a plea 
of a New York statute, providing that 
every factor or agent in possession of 
goods without documentary evidence 
of title should be deemed to be the 
owner thereof, was insufficient where 
it did not allege that the person in 


etce MRS 


|possession was without documentary 


evidence of title. Silberfeld v. Solo- 
mon, 202 P. 113, 70 Colo. 413. 


12. Dade County v. Miami, 82 So. 
354, 77 Fla. 786; Atlantic Coast Line 
R. Co. v. State, 74 So. 595, 73 Fla. 609; 
Ervin v. Walley, 48 N.E. 249, 150 Ind. 
332; Hckert v. Head, 1 Mo. 593; An- 


‘'derson v. Pantages Theatre Co., 194 


P. 818, 114 Wash. 24. 


[a] Misrecital of title will be con- 
sidered as mere surplusage and will 
not vitiate the pleading. Eckert v. 
Head, 1 Mo. 593. 


13. McKenzie v. United R. Co., 115 
S.W. 13, 216 Mo. 1. 
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sage,!4 or otherwise designatet® or even refer to 
It is, however, indispensable that \the plead- 
ing should state facts which show a cause of ac- 
tion or defense under the statute in order to invoke 


it.28 


the benefit thereof.17 


[§ 740] 2. By Party Attacking 
Where it is claimed that an act is void because, in 
its substance, it is violative of the fundamental 
law,!® or ultra vires the government,?° it is suf- 
ficient to allege generally that it is invalid; but 
where the objection to the validity of the law is 


14. Ervin v. State, 48 N.E. 249, 150 
Ind. 332. 


15. Dade County v. Miami, 82 So. 
354, 77 Fla. 786; Smith v. Merwin, 
15 Wend. (N.Y.) 184. 


[a] Rule applied.—In a count in 
debt for a statutory penalty, which 
names the part, chapter, title, article, 
and section of the statutes under 
which recovery is sought, it is not 
necessary to name the subject matter 
of the statute. Smith v. Merwin, 15 
Wend. (N.Y.) 184. 


[b]. “Pleading the statute” is stat- 
ing the facts which bring the case 
within it, and counting on it, in the 
str%t language of pleading, is making 
express reference to it by apt terms 
to show the source of right relied on. 
McCullough v. Colfax County, (Neb.) 
95 N.W. 29, 31. 


16. U.S.—Smith v. Detroit, etc., R. 
Co., 175 F. 506. 


Colo.—McConathy v. Deck, 82 P. 
702, 34 Colo. 232; Denver, etc., R. Co. 
v. De Graff, 29 P. 664;.2 Colo.App. 42, 


Conn.—Leone v. Kelly, 60 A. 136, 
77 Conn. 569. 


D.C.—Morrison v.- Baltimore, 
R. Co., 40 App.D.C. 391. 


Fla.—Dade County v. Miami, 82 So. 
354, 77 Fla. 786. 


Iowa,—Chicago, etce., R: Co. v. Por- 
ter, 34 N.W. 286, 72 Iowa 426. 


Me.—Karahalies v. Dukais, 81 A. 
1011, 108 Me. 527; Peru v. Barrett, 60 
A. '968, 100 Me. 213, 109 Am.S.R. 494, 
HOS RCA 2° GT 


Mich.—Hayes v. West Bay City, 51 
N.W. 1067, 91 Mich. 418; Clark v. 
North Muskegon, 50 N.W. 254, 88 
Mich. 308; Fuller v. Jackson, 46 N.W. 
721, 82 Mich. 480; Grand Rapids, etc., 
R. Co. v. Southwick, 30 Mich. 444. 


Mo.—Pipes v. Missouri Pac. R. Co., 
184 S.W. 79, 267 Mo. 385; Lore v. 
American Mfg. Co., 61 S.W. 678, 160 
Mo. 608; Azar v. St. Louis-San Fran- 
eisco: Ri Co.) (App?) 262 “SYW. 453% 
Hartman v. Chicago, etc.,-R. Co., 182 
S.W. 148, 192 Mo.App. 271; Bair v. 
Heibel, 77 S.W. £017, 108 Mo.App. 621. 


N.H.—Smith v. Hallahan, 78 A. 122, 
75 N.H. 534. 


N.J.—South v. West Windsor, 82 A. 
852, 82 N.J.Law 262; Weller v. Le- 
high, etc., R. Co., 79 A. 259, 81 NJ. 
Law 95. 


N.Y.—O’Brien v. Kursheedt, 29 N. 
Y.S. 973, 79 Hun 615; Brown vy. Har- 
mon, 21 Barb. 5087 McHarg v. East- 
man, 306 N.Y.Super. 137, 35 How.Pr. 
206. or 


Ohio.—Hadfield-Penfield Steel Co. v. 
Sheller, 141 N.E. 89, 108 OhioSt. 106; 
Erie R. Co. v. Welsh, 105 N.E. 70, 89 
OhioSt. 81; Dayton v. Vance, 26 Ohio 
N.P.N.S. 161. 


Or.—Herrett v. Warmsprings [rr. 
Dist., 168 P. 609, 86 Or. 3438. 


‘ete, ; 


‘Mo. 25 


STATUTES 


Statutes.1§ 


Wash.—Anderson v. Pantages The- 
atre Co., 194 P. 813, 114 Wash. 24. 


Eng.—Wheeler v. Horne, Willes 208, 
125 Reprint 1135. 


[a] Citation to wrong section of 
statute.—A reference by a pleader, in 
citing a general or public statute, to 
the wrong section of the statute, is 
wholly immaterial, the reference be- 
ing considered as surplusage. Mc- 
Harg v. Eastman, 30 N.Y.Super. 137, 
35 How.Pr. 205. 


[b] Distinction between ‘“‘plead- 
ing” and “counting on” statute.— 
“Pleading the statute is stating the 
facts which bring the case within it, 
and counting on it, in the strict lan- 
guage of pleading, is making express 
reference to it by apt terms to show 
the source of right relied on.” How- 
ser v. Melcher, 40 Mich. 185 [quot 
Atlantic Coast Line R. Co. v. State, 74 
So. 595, 73 Fla. 609]. 


17. Ala.—Rasberry v. Pulliam, 78 
Ala. 191. 


Ark.—St. Louis, ete., R. Co. v. Hes- 
terly, 135 S.W. 874, 98 Ark. 240. 


Iowa.—Bradbury v. Chicago, etc., 
R. Co., 128 N.W. 1, 149 Iowa 51, 40 
L.R.A.N.S. 684. 


Kan.—Brinkmeier v. Missouri Pac. 
RCo, Simian) LOL 


Me.—Peru v. Barrett, 60 A. 968, 100 
Me 213, 109 Am.S.R. 494, 70 L.R.A. 

is 

Mich.—Clark v. Muskegon, 50 N.W. 
254, 88 Mich. 308. 


Mo en uende v. Pacific R. Co., 45 


[a] Thus, under a statute provid- 
ing that no person shall obtain a 
judgment on an account, any item of 
which is for liquor in less quantities 
than a quart without producing a li- 
cense to retail liquor, the facts neces- 
sary to bring the case within the 
statute must be specially pleaded in 
an action on a note which does not 
disclose that part of its considera- 
tion is for such liquors. Rasberry v. 
Pulliam, 78 Ala, 191. 


18. Determination of validity gen- 
erally see supra § 178 et seq. 


19. York v. Chicago, etc., R. Co.,, 
76 N.W. 1065, 56 Neb. 572. 


20. Burland v. Rex, (Que.) 62 Dom. 
DAR bib: 


21. See supra § 14 et seq (enact- 
ment requisites). 


22. Auditor v. Haycraft, 14 Bush 
(Ky.) 284; Bresee v. Preston. 135 N. 
W. 544, 91 Neb. 174; York v. Chicago, 
etc., R. Co., 76 N.W. 1065; 56 Neb. 572: 
Kittinger v. Buffalo Tract. Co., 54 
N.E. 1081, 160 N.Y. 877; Waterloo 
Woolen Mfg. Co. v. Shanahan, 28 N.E. 
358, 128 N.Y. 345, 14 L.R.A. 481 (dic- 
tum); Peo. v. Chenango County, 8 
N.Y. 817; Darlington v. New York, 
25 N.Y.Super. 274 [aff 31 N.Y. 164, 88 
Am.D. 248, 28 How.Pr, 352]. Com- 


el * ae et ee yy 


[§§ 739-740 


- that it was not regularly and constitutionally passed 
and adopted,?! the defect in the proceedings must 
be specifically pleaded.” 
generally that it was not legally adopted.?* 
has been held that, where one bases his rights upon 
an alleged conflict between an earlier and a later 
statute, he should specifically point out ‘the conflict 
relied upon,?* and that whether a statute is identical 
with the bill as it appeared in its various stages 
through the assembly cannot be reviewed, where 
the fact has not been pleaded and proved.*® 


It is insufficient to allege 


pare State v. Swiggart, 102 S.W. 75, 
118 Tenn, 556, 558 (“The journals of 
the general assembly showing the va- 
rious steps taken in the enactment of 
statutes are not required to be spe- 
cially pleaded or proven, when a stat- 
ute is attacked for want of the for- 
malities in its enactment required ly 
the constitution. Both houses are by 
the constitution (article 2, sec. 21) 
required to keep a journal of their 
proceedings and publish them, except 
such parts as the welfare of the State 
may require to be kept secret, and 
courts will take judicial notice of all 
entries relating to legislation’). 


[a] Reasons assigned are that: 
(1) “When an act is legal or illegal 
because of the existence or non-exist- 
ence of certain facts, those facts must 
be pleaded. The mere assertion of 
illegality is not enough. It tenders 
no issue.” York vy. Chicago, etc., R. 
Co., 76 N.W. 1065, 56 Neb. 572, 578. 
(2) “Where the objection to the va- 
lidity of a law springs out of the fail- 
ure of the legislature to comply with 
the provisions of the constitution, 
which is not apparen. upon the act 
itself, it should be distinctly set forth 
in the pleadings, or in this case in 
the return. The adverse party should 
have an opportunity to controvert the 
allegation, and to prove a due con- 
formity on the part of the legislature 
with the requirement of the consti- 
tution. The legal presumption is that 
a law, published under the authority 
of the government, was correctly 
passed, so far at least as relates to 
matters of form.” Peo. v. Chenango 
County, 8 N.Y. 317, 324.. (3) There is 
a presumption of law that the stat- 
ute is valid. When it is claimed that 
facts exist which rebut the presump- 
tion of law, the facts which re 
claimed to exist should be pleaded, 
so as to inform the court as to what 
is the real issue. Bresee v. Preston, 
135 N.W. 544, 91 Neb, 174. 


_[b]_ Rule applied.—(1) The objec- 

tion that a statute was not constitu- 
tionally passed by ayes and noes, dur- 
ing the presence of the required num- 
ber of members, must be set up by 
answer, otherwise it is unavailable. 
Darlington v. New York, 25 N.Y.Su- 
per. 274 [aff 31 N.Y. 164, 88 Am.D. 
248, 28 How.Pr. 352]. (2) Objection 
to the constitutionality of an act ap- 
propriating money, upon the ground 
that on its final passage the yeas and 
nays thereon were not entered on the 
journal, cannot, for the first time, be 
made in the court of appeals. Such 
objection must be made by pleading 
the facts. Auditor v. Haycraft, 14 
Bush (Ky.) 284 (this objection was 
not raised in the court below). 


23. York v. Chicago, ete., R. Co., 
76 N.W. 1065, 56 Neb. 572. 


24. Farmers’ Mut. Ins. Co. v. Cole, 
93 N.W, 730, 4 Neb. (Unoff.) 130. 


25. Capp v. Peo, 170 P. 399, 64 
Colo. 58; Peo. v. Ramer, 158 P. 146, 
61 Colo. 422. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


So it’ 


ny 5 N 
=a 0 é 


“ 


§§ 140-742] 


Averment that act was passed through i improper 
motives does not constitute an issuable fact, as the 
courts cannot inquire into the motives of the legis- 


lature.2® 


[§ 741] B. Private Statutes—1. 
elsewhere shown, private statutes 


not judicially noticed either by the courts of that 
state or of other states,?7 and in consequence, if a 
private statute is material to the action or defense, 
Private statutes are regard- 


it must be pleaded.?® 


STATUTES 
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edge of defendant.?2 


[§ 742] 2. Form and Sufficiency.** 
law, in pleading private statutes, it is necessary to 


‘At common 


set them out in full,?* or to states in substance their 


Necessity. As 
of a state are 


amble.?® 


ed in pleading as matters of fact, the existence of 


which may be denied by plea.?° 


tion.®° 


26. Kittinger v. Buffalo Tract. Co., 
54 N.E. 1081, 160 N.Y. 877, 388. See 
Constitutional Law § 224. See also 
Supra § 568 et seq (motive of legisla- 
ture). 

“Tf a particular act of legislation 
does not conflict with any of the limi- 
tations or restraints which have been 
referred to, it is not in the power of 
the courts’ to arrest its execution, 
however unwise its provisions may 
be, or whatever the motives may have 
been which led to its enactment.” 
Kittinger v. Buffalo Tract. Co., supra. 


27. See Evidence § 1952. 


28. U.S.—Garlich v. Northern Pac. 
He Cos tod oheeS837, Ot C: CoA. 23%. 


Ala.—Broad St. Hotel Co. v. Weav- 
er, 57 Ala. 26; Perry v. New Orleans, 
ete., R=Co., 55 Ala. 413, 28 Am.R. 740. 


Conn.—Goshen, ete., Turnp. Co. v. 
Sears, 7 Conn. 86; Middletown Bank 
Vv. Russ, Sy Wom. 135, 8 Am.D. 164. 

Del.—Cochran v. Couper, 1 Del. 200. 

Ind.—Crawfordsville, etc., Turnp. 
Co. v. Fletcher, 2 N.H. 243, 104 Ind. 
97; Toledo, ete., R. Co. v. Nordyke, 
27 Ind. 95: Ohio, etc., R. Co. v. Ridge, 
5 Blackf. 78. 

Kan.—Atchison, etc., 
Blackshire, 10 Kan. 477. 

Ky.—Zable v. Louisville Baptist Or- 
‘phans’ Home, 17 S.W. 212, 92 Ky. 89, 
13 L.R.A. 668. 

La.—Gaudet v. Lafourche Parish, 
83 So. 653, 146 La. 363. 

Md.—Whetcroft v. Dorsey, 3 Harr. 
-&M. 357. 

N.J.—Trenton City Bridge Co. v. 
Perdicaris, 29 N.J.Law 367. 

N.Y.—Hooper v. New York City, 160 
N.Y.S. 14, 96 Mise. 47; New York Bd. 
-of Fire ‘Uinderwriters v. Metropolitan 
Lloyds; 33 N.Y.S. 547, 11 Misc. 646; 
‘Helling v. Boss, 121 N.Y.S. 1013. 

N.C.— Bolick v. Charlotte, 132 S.E. 
-660, 191 N.C. 677; Durham v. Rich- 
mond, (Sra Ohyy MIR Co, 12 S.E. 1040, 108 
‘N.C. 399. 

Ohio.—Pittsburgh, ete, R. Co. v. 
Moore, 33 OhioSt. 384, 31 Am.R. 543. 

Tenn.—State v. Murfreesboro, 11 
“Humphr. 216. 

Tex.—Tod v. Massey, (Civ.App.) 30 
“S.W. (a) 532. 

Wis.—Hewitt v. 
Wis. 282. 

' Eng.—King v. Larwood, Carth. 306, 
-90 Reprint 780; Boyce v. ‘Whitaker, i 


Fic aeCOn Vis 


Grand Chute, 7 


Tt has been held, 
however, that a statute which is private or local 
in many of its provisions may contain a section 
which is of a general or public character, in which 
event the court will take judicial notice of the see- 
In an action against a private corporation, 
it is not necessary to plead or refer to the act of 
incorporation,*! since the fact of incorporation is 
supposed to be more particularly within the knowl- 


Dougl. 94, 99 Reprint 65. 
1 Chitty Plead. p 238. 


fa] 
held necessary to plead statutes: (1) 
Authorizing the governor to appoint 
arbitrators to adjust a controversy 
between two persons. Whetcroft v. 
Dorsey, 3 Harr.&M. (Md.) 357. (2) 
Authorizing the police jury of a par- 
ish to construct a bridge. Gaudet v. 
Lafourche Parish, 83 So. 653, 146 La. 
363. (3) Granting charters to par- 
ticular private corporations, such as 


railroad (Perry v. New Orleans, etc., | 


R. Co., 55 Ala. 413, 28 Am.R. 740; 
Durham y. Richmond, ete.,.-Re_Co,; 12 
S.E. 1040, 108 N.C. 399, 13 S.B. 1) (4) 
and turnpike companies (Crawfords- 
ville, etc., Turnp. Co. v. Fletcher, 2 
N.E, 243, 104 Ind. 97). (5) Empower- 
ing a municipal corporation, in its 
charter, to erect a wharf and collect 
wharfage. Sterrett v. Houston, 14 
Tex, 153. (6) Granting a divorce. 
Cochran v. Couper, 1 Del. 200. 


29. Ohio, etc., R. Co. v. Ridge, 5 
Blackf. (Ind.) 78. 


30. Bretz v. New York City, 29 
N.Y.Super. 325, 4 Abb.Pr.N.S. 258, 35 
How.Pr. 130. 


31. Stoddard v. Onondaga Annual 
Conference, 12 Barb. (N.Y.) 573; 
Acome v. American Mineral Co., 11 
How.Pr. (N.Y.) 24. See-also Corpo- 
rations § 2928 et seq. 


32. Stoddard v. ate Annual 
Conference, 12 Barb. (N.Y.) 578. 


33. See also Pleading § 170. 


34. Middletown Bank v. Russ, 3 
Conn. 135, 8 Am.D. 164; Ohio, etc., R. 
Co. v. Ridge, 5 Blackf. (Ind.) 78; Ter- 
ritory v. Reyburn, McC. (Kan.) 134; 
Hewitt v. Grand Chute, 7 Wis. 282. 


35. Broad St. Hotel Co. v. Weaver, 
57 Ala. 26; Goshen, etc., Turnp. Co. v. 
Sears, 7 Conn. 86. 


[a] Setting out substance sufii- 
cient.—Setting out the substance of 

a private statute is sufficient. Gosh- 
yo etc., Turnp. Co. v. Sears, 7 Conn. 
86. 


36. Central Mfg. Co. v. Hartshorne, 
38 Conn. 199; Boyce v. Whitaker, 1 
Dougl. 94, 99 Reprint 65; 1 Chitty 
Plead. p 238. 


37. Chance. v. Adams, 1 Ld.Raym. 
77, 91 Reprint 948; Mills v. Wilkins, 
6 Mod. 62, 87 Reprint 822. 


38. See cases supra note 37. 
Title as part of act see supra § 147. 


Under statutes. 
mon-law method of pleading 
been materially modified by statute, and it will now 
be sufficient, according as the statute may provide, 
to recite the title of the statute and the date of 
its approval, and to set forth in substance so much 
of the statute as may be pertinent to the cause of 
action or: defense,*® to refer to the statute by stat- 
ing its title and the date of its passage,*! or to 


Applying this rule, it has been] i.5°"¢ sw. 834, 69 Tex. 306. 


provisions,?> at least as to such parts of them as 
may be. material to the action or defense.?6 
it is not necessary to recite the title of the statute,?7 
beeause it is not part of the statute,?® and, for the 
same reason, it is not necessary to recite ‘the pre- 


But 


In many jurisdictions the com- 
private statutes has 


39. Mills v. Wilkins, 6 Mod. 62, 87 
Reprint 822. 


40. Past Line, etc., R. Co. v. Rush- 


[a] “The object of the statute is 


| to relieve the pleader from the neces- 
lsity of setting forth the act or any 


of its provisions in full, and to give 
him, his adversary, and the court the 
same benefit of these provisions as if 


'they formed a part of his pleading.” 


East Line, ete., R. Co. v. Rushing, 69 


Tex. 306, 312 


41. Ind.—Wilson v. Clark, 11 Ind. 
385; Ohio, .etc., Co. Vv. Ridge, 5 
| Blackf. 78. 


Iowa.—Clark v. Riddle, 70 N.W. 207, 
101 Iowa 270. 


Kan.—Atchison, ete., 
Blackshire, 10 Kan. 477. 


Ky.—Zable v. Louisville Baptist 
Orphans’ Home, 17 S.W. 212, 92 Ky. 
89, 18 Ky.L. 385, 138 L.R.A. 668. See 
Central Covington v. Weighaus, 44 
S.W. 985, 19 Ky.L. 1979, (the statutory 
requirement to plead the statute by 
stating the title and the date of its 
passage is not affected by another 
statute providing that ‘‘neither the 
evidence relied on by a party, nor 
presumptions of law, nor facts of 
which judicial notice is taken, except- 
ing private statutes, shall be stated 
in a pleading.’ This statute does not 
require, but permits, the pleading of 
private statutes). 


N.Y.—Utica Bank v. Smedes, 3 Cow. 
662. 

Qhio.—Pittsburg, ete. R. Co. v. 
Moore, 33 OhioSt. 384, 31 Am.R. 543. 


Wis.—Hewitt v. Grand Chute, 
Wis. 282. 


[a] Whe object of the statutes is 
“to relieve the party pleading from 
setting out in detail the provision of 
the private statute on which his claim 
was founded, and to enable him, by a 
reference to its title and the day of its 
passage, to bring the whole statute, 
with all its details, within the judi- 
cial knowledge of the court.” Hewitt 
v, Grand Chute, 7 Wis. 282, 293. 


[b] Bffect of setting ont part of 
statute.—W here the party relying on 
a private statute refers to it by its 
date of passage and title as provided 
by statute, he thereby brings thé 
whole statute to the judicial cogni- 
zance of the court; and the fact that 
he sets out some particular provision 
of the statute does not exclude cog- 
nizance of the court from all parts of 
such statute except those which have 
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designate the statute by chapter, year of passage, | 
Nevertheless, a substantial compliance 
with these statutory requirements is in general, nec- 
essary;*2 and where the statute is not referred to 
in any way by the party who seeks to rely upon 
it, the pleading is clearly defective.** 
held, however, that failure to state the date of pas- 
sage of a private statute does not render the plead- 
ing objectionable when no date was affixed there- 
to;#®> and that a statute, providing that in plead- 
ing a private statute it should be referred to by stat- 
ing its title and the date on which it became a law, 


and title.*? 


does not require the complainant 


verse party information as to the date when the 


been so specially set out. Hewitt v. 


Grand Chute, 7 Wis. 282. 


Hooper v. New York, 160 N.Y.S. 
Mise. 47; Helling v. Boss, 121 
. 10248. 


Atchison, etc., R. Co. v. Black- 
shire, 10 Kan. 477; Zable v. Louis- 
ville Baptist Orphans’ Home, 17 S.W. 
212, 92 Ky. 89, 13’ Ky. L.°385, 13 L.R.A. 
668; Kosters v. Auburn National 
Bank, 116 N.Y.S. 647, 62 Misc. 419; 
Pittsburg. ete., R. Co. v. ,Moore, 33 
OhioSt. 384, 31 Am.S.R. 543. 


{a] ‘hus, under a statute provid- 
ing that in pleading a private stat- 
ute it should be referred to by its 
chapter, year of passage, and title, 
without setting forth the contents, a 
complaint which merely says “that, 
pursuant to the Statute in such cases 
made and provided, which said Stat- 
ute is applicable to the City of Au- 
burn, it became the duty,” etc., is in- 
sufficient. Defendant had a right to 
have it pointed out with sufficient cer- 
tainty in the complaint so that it 
would not be necessary for him to 
search through the books to find the 
statute plaintiff was proceeding un- 
der. Kosters v. Auburn National 
Bank, 116 N.Y.S. 647, 62 Misc. 419. 


44. Zable v. Louisville Baptist-Or- 
phans’ Home, 17 S.W. 212, 92 Ky. 89, 
13 Ky.L.R. 385, 13-L.R.A. 668; Pitts- 
burgh, ete., R.’Co. v. Moore, 33 Ohio 
Sty o04,.52.Am oR. 543. . 


[a] Thus, under a statute provid- 
ing that in pleading a private statute 
it should be sufficiently referred to 
by stating its title and the day on 
which it became a law, a party rely- 
ing on such a statute must at least 
state this much. Zable v. Louisville 
Bantist Orphans’ Home, 17 S.W. 212, 
92 Ky. 89,13 Ky.L. 385, 13 L.R.A. 668; 
Pittsburgh, etce., R. Co. v. Moore, 33 
OhioSt. 384, 31 Am.R. 543. 


45. Territory v. Reyburn, 
(Kan.) 134. 


46. Louisville, etc., R. Co. v. Rob- 
bins, 111 S.W. 283, 33 Ky.L. 778 (the 
statute was intended to require a par- 
ty who was relying upon a private 
act to give the other party notice of 
it when the other party was not pre- 
sumably familiar with or connected 
‘In any way with the private act). 


‘47. See Evidence §§ 1950, 1951. 
48. See cases infra this note. 


[a] In Virginia, under statutes 
providing that a party entitled to re- 
cover money by action on contract 
may proceed against defendant by 
motion upon notice, and that if de- 
fendant desires’ to have more specific 
information of the claim than is con- 
tained in the notice he has the right 
to move the court to order plaintiff to 
file a statement of the particulars of 
his claim, a party who has filed a no- 


McC. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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It has been 


to give the ad- 


tice of a claim need not plead a for- 
eign statute relied on by him, unless 
defendant moves for an order requir- 
ing plaintiff to file a statement of the 
particulars of his claim. Union Cent. 
L. Ins, Co. v. Pollard, 26 S.H. 421, 94 
Va. 146, 64 Am.S.R. 715, 36 L.R.A, 271. 


[b] In West Virginia the statutes 
provide that the courts of that state 
shall take judicial notics of the laws 
of sister states; hence it is not neces- 
sary to plead the statutes of sister 
states. News Pub. Co. v. Denison- 
Pratt Paper Co., 117.S.H, 920, 94 W.Va. 
236 [cert den 44 S.Ct. 134, 263 U.S. 
714, 68 L.Ed. 520, and supplemental 
pet for cert den 44 S.Ct. 634, 265 U.S. 
588, 68 L.Ed. 1194]. 


49. Ind—Grand Lodge, ete. v. 
Clark, 127 N.E. 280, 189 Ind. 373, 18 
Am.S.R. 1190. 


Ky.—Thomas v. Bruce, 50 S.W. 63, 
20 Ky.L. 1818. 


La.—Taylor v. Terzia, 132 So. 781, 
171 La. 1040. 


Minn.—Myers v. Chicago, etc., R. 
Co., 72 N.W. 694, 69 Minn. 476, 65 Am. 
S.R. 579. 


Mo.—Bennett v. Lohman, 238 S.W. 
792, 292 Mo. 477; Fidelity Loan Sec. 
Co. v. Moore, 217 S.W. 286, 280 Mo. 
315; Fogel v..Pindell, 154 S.W. 81, 248 
Mo. 65; Lee v. Missouri Pac. R. Co., 


192 S.W. 614, 195 Mo. 400. 


N.Y.—Rothschild v. Rio Grande, 
ete., R. Co, 13° N.Y.S. 361, 59 Hun 454. 


50. U.S.—The Hanna Nielsen, 25 
F.(2d), 984; The City of Atlanta, 17 
F.(2d) 308; The Vedas, 17 F.(2d) 121; 
Panama Hlectric R. Co. v. Moyers, 249 
BY 19, 161 CsA 79; 


Ala.—Tatum v. Commercial Bank, 
ete. Co,,, 69 So b08\V Los Alas 120 
L.R.A.1916C 767; Lomb v. Pioneer 
Sav.,.ete., Co., 11. So. 154, 96 Ala. 430; 
Louisville, ete., R. Co. v. McWilliams, 
81 So. 842, 17 Ala.App. 64. 


Cal.—Nesbit v. MacDonald, 263 P. 
1007, 203 Cal. 219; Platner v. Vin- 
cent, 229 P. 24, 194 Cal. 486; Lilly- 
Brackett Go. v. Sonnemann, 106 P. 715, 
157 Cal. 192, 21' Ann.Cas. 1279;. Peck 
v. Noee, 97 P. 865, 154 Cal. 351; Hud- 
son v, Von Hamm, 259 P. 374, 85 Cal. 
App. 323. 


Colo.—Fern v. Crandell, 246 P. 270, 
79 Colo. 408; Mitchell v. Liggett, 199 
P. 486, 70. Colo, 219. 


Reo ee v. Reed, 6 Conn. 


Del.—Thomas v. Grand Trunk R. 
Co., 42 A. 987, 17 Del. 5938; Wolf v. 
Keagy, 186 A. 520, 3 Del. 362. 


Ga.—Southern Express Co. v. Han- 
aw, 67 S.H. 944, 184 Ga. 445, 187-Am. 
S.R. 227; Southern Express Co. ‘vy. 
Sottile, 67 S.E. 414, 134 Ga. 40; Savan- 
nah, etc., R. Co. v. Evans, 49 S.E. 308, 


[§§ 742-743 


act. creating the adverse party a corporation became 
a law, nor the title thereof.*® 


[§ 743] ©. Foreign Statutes—1. Necessity—a. As 
Basis of Cause of Action or Defense—(1) In Gen- 
eral. As is shown elsewhere, in the absence of stat- 
ute providing otherwise, the courts of a state or 
country do not take judicial notice of the statutes 
of another state or country.*? 
it is otherwise provided by statute,*® it has very 
generally been held that statutes of other states or 
of foreign countries are regarded as matters. of 
faet,+® and that when they are relied on as the foun- 
dation of a cause of action or defense, they must 
be pleaded.®° \ The rule applies whatever may be 


Hence, except where 


121 Ga. 391; Cummings v. Montague, 
42 S.E. 732, 116 Ga. 457; Independent 
Order of Puritans v. Cadden, 102 S.E. 
454, 25 Ga.App. 27; Atlantic Coast 
Line R. Co. v. Barton, 80 S.B. 530, 14 
Ga.App. 160. 


Tll.—Edwards v. Schillinger, 91 N.E. 
1048, 245 Ill. 231, 137 Am.S.R. 308, 33 
L.R.A.N.S. 895 [aff 148 Ill.App. 227]; 
Shannon v. Wolf, 50 N.E. 682. 173 Ill. 
253; Hakes v. National State Bank, 45 
N.E. 444, 164 Ill. 273; Juilliard v. May, 
22.N.E. 477, 130 Ill. 87; Palmer v. Mar- 
shall, 60 Ill. 289; Chumasero v. Gil- 
bert, 24 Ill. 293; Julius Levin Co. v. 
Rosenfield, 230 Ill.App. 126; Detroit 
v. Wabash Refining Co., 223 I1l.App. 
246; Grayson v. Chicago League Ball 
Club, 215 I111.App. 48; Foote v. Bow- 
man, 210 I11-App. 631; Ryan v. Mc- 
Ardle, 188 Ill.App. 584; Colozza v. 
Iowa Cent. R.. Co., 182 IllApp. 89: 
Leathe v. Thomas, 109 Ill.-App. 434 
[aff 75 N.E.-810,.218 Ill. 246]; . Farm- 
ers’ Trust Co. v. Schenuit, 83 Ill.App. 
267; Stockham v. Simmons, 67 Ill. 
Avp. 83; Giddings v. McCumber, 51 
Ill.App. 373; Pearce vy. Rhawn, 13 Ill. 
App. 637. 


Ind.—Cincinnati, ete., R. Co. v. Me- 
Mullen, 20 N.E. 287, 117 Ind. 439, 10 
Am.S.R. 67; State v. North American 
Ins: ,Coxs La NCES Lote TL abide eon 
Swank v. Hufnagle, 12 N.B. 303, 111 
Ind. 453; Milligan v. State, 86 Ind. 
553: Coplinger v. The David Gibson, 
14 Ind. 480; Davis v. Rogers, 14 Ind. 
424; Wilson v. Clark, 11 Ind... 385; 
Henning v. Hill, 141 N.E. 66, 80 Ind. 
App. 363; Dowd v. Andrews, 134 N.E. 
294, 77 Ind.App. 627; Swain v. Schild, 
117 N.E. 938, 66 Ind.App. 156; Cable 
Co. v. McElhoe, 108 N.E. 790, 58 Ind. 
App. 637; Standard Forgings Co. v. 
Holmstrom, 104 N.E. 872, 58 Ind.App. 
306; Baltimore, ete., R. Co. v. Ryan, 
68 N.E. 923, 31 Ind.App. 597; 
Wayne Mut. L. Assoc. v. Flynn, 68 
N.E. 327, 31 Ind.App. 473: Teutonia, 
ete., Co. v. Turrell, 49 N.E. 852, 19 
Ind.App. 469, 65 Am.S.R. 419; Bier- 
haus v. Western Union Tel. Co., 34 
N.E. 581, 8 Ind.App. 246. 


Iowa.—In re Capper, 52 N.W. 6, 85 
Iowa 82; Taylor v. Runyan, 9 Iowa 
522; Carey v. Cincinnati, etc., R. Co., 
5 Iowa 357. 


Kan.—U. S. Banking Co. v. Veale, 
114 P. 229, 84 Kan. 385, 87 L.R.A.N.S. 
540; Loyal Mystic Legion of America 
v. Brewer, 90 P. 247, 75 Kan. 729: 
Alexandria, ete., R. Co. v. Johnson, 59 
P. 10638, 61 Kan. 417; Shed v. Augus- 


tine. 14 Kan. 282; Hunter v. Ferguson, _ 


13 Kan. 462. 


Ky.—Louisville, .ete.. R. Co. v. 
Southern R. Co., 36 S.W.(2d) 20, 237 
Ky. 618; Gasser’s v. Michigan Mut. 
L. Ins. Co., 258 S.W. 102, 201 Ky. 659; 
Blair v. Norfolk, ete., R. Co., 173 S.W. 
162, 162 Ky. 833; Wettlaufer v. Bax- 
ter, 125 S.W. 741, 187 Ky. 362, 26 
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L.R.A.N.S. 804; Roots v. Merriwether, 
8 Bush 397; Louisville, etc., R. Co. v. 
Sullivan, 76 S.W. 525, 25 Ky... 854; 
Thomas y. Bruce, 50 S.W. 63, 20 Ky.L. 
1818; Temple v. Brittan, 12 S.W. 306, 
11 Ky.L. 467; Templeton v. Sharp, 9 
S.W. 507, 696, 10 Ky.L. 499; Labatt v. 
Smith, 4 Ky.L. 422. 


La.—Taylor v. Terzia, 132 So. 781, 
171 La. 1040. 


Me.—Frost v. C. W. Cone Taxi, etc., 
Co., 189 A. 227, 126 Me. 409. 


Mass.—Richards yv. Richards, 169 
N.E. 891; Keown v. Keown, 119 N.E. 
785, 230 Mass. 313; Russell v. Joys, 
116 N.E. 549, 227 Mass. 263; Peters v. 
Equitable L. Assur. Soc., 86 N.E. 885, 
200 Mass. 579; Electric Welding Co. 
v. Price, 86 N.E. 947, 200 Mass. 386, 
128 Am.S.R. 434; Hancock National 
Bank vy. Ellis, 44 N.E. 349, 166 Mass. 
414, 55 Am.S.R. 414; Palfrey v. Port- 
land, etc., R. Co., 4 Allen 55; Legg v. 
Legg, 8 Mass. 99. 


Mich.—Great Western R. Co. v. Mil- 
ler, 19 Mich. 305. 


Minn.—F¥irst Nat. Bank v. Halvor- 
son, 223 N.W. 618, 176 Minn. 406; 
Twin City Box Factory v. Adirondack 
F. Ins. Co:, 131 N.W. 497, 114 Minn. 
475; In re Lando, 127 N.W. 1125, 112 
Minn. 257, 30 L.R.A.N.S. 940; Myers 
v. Chicago, ete., R. Co., 72 N.W. 694, 
69 Minn. 476, 65 Am.S.R. 579; Thom- 
son-Houston Electric Co. .v. Palmer, 
53 N.W. 1137, 52 Minn. 174, 38 Am.S.R. 
536; Hoyt v. McNeil, 13 Minn. 390. 


Mo.—Bennett v. Lohman, 238 S.W. 
792, 292 Mo. 477; Musser v. Musser, 
221 S.W. 46, 281 Mo. 649; Fidelity 
Loan Securities Co. v. Moore, 217 
S.W. 286, 280 Mo. 315; Rashall v. St. 
Louis, ete., R. Co., 155 S.W. 426, 249 
Mo. 509; Fogle v. Pindell, 154 S.W. 
81, 248 Mo. 65; Gibson v. Chicago 
Great Western R. Co., 125 S.W. 453, 
225 Mo. 473; Mathieson v. St. Louis, 
ete., R. Co., 118 S.W. 9, 219 Mo. 542; 
Lee v. Missouri Pac. R. Co., 92 S.W. 
614, 195 Mo. 400; Mallinckrodt v. 
Nemnich, 69 S.W. 355, 169 Mo. 388; 
Steele v. Steele, 61 S.W. 815, 161 Mo. 
566; McDonald v. Bankers’ L. Assoc., 
55 S.W. 999, 154 Mo. 618; Hazelett v. 
Woodruff, 51 S.W. 1048, 150 Mo. 534; 
Haller v. Kansas City Public Service 
Co., (App.) 17 S.W.(2d) 392; Semon 
yv. Illgenfritz, (App.) 15 S.W.(2d) 912; 
Keena v. Keena, 10 S.W.(2d) 344, 222 
Mo.App. 825; Scott v. Vincennes 
Bridge Co., 299 S.W. 145, 220 Mo.App. 
1213; Seversen v. Dickenson, 259 S.W. 
518, 216 Mo.App. 572; State Nat. Bank 
v. Anderson, (App.) 198 S.W. 511; 
Stakebake v. Union Pac. R.. Co., 
(App.) 185 S.W. 1166; Davis v. Mc- 
Coll, (App.) 184 S.W. 920; Rialto Co. 
v. Miner, 166 S.W. 629, 183 Mo.App. 
119; Shelton v. Metropolitan St. R. 
Co., 151 S.W. 493, 167 Mo.App. 404; 
Madden v. Missouri Pac. R. Co., 151 
S.W. 489, 167 Mo.App. 143; Swing v. 
Karges Furniture Co.,-131 S.W. 153, 
150 Mo.App. 574; State Nat. Bank v. 
Levy, 125 S.W~. 542, 141 Mo.App. 288; 
Clark v. Barnes, 58 Mo.App. 657; 
Banchor v. Gregory, 9 Mo.App. 102. 


Mont.—Harvey E. Mack Co. v. Ryan, 
261 P. 283, 80 Mont. 524; Springhorn 
v. Roberts, 250 P. 1112, 77 Mont. 395; 
Gunder v. Huggans,'-233 P. 901, 71 
Mont. 449; In re Bruhns, 193 P. 1115, 
58 Mont. 526; Ridpath v. Heller, 129 
P. 1054, 46 Mont. 586; Milwaukee 
Gold Extraction Co. v. Gordon, 95 P. 
995, 37 Mont. 209; McKnight v. Ore- 
gon Short Line R. Co., 82 P. 661, 33 
Mont. 40; Bank of Commerce v. Fu- 
qua, 28 P. 291. 11 Mont. 285, 14 L.R.A. 
588, 28 Am.S.R. 461. 


Neb.—Twamley v. Chicago Great 
Western R. Co., 196 N.W. 319, 111 
Neb. 311; Ball Engine Co. v. Bennett 
Co., 152 N.W. 550, 98 Neb. 290; Smith 


[59 ;.C.J.—66] 


STATUTES 


v. Mason, 63 N.W. 41, 44 Neb. 610; 
Ra v. Haggard, 32 N.W. 66, 21 Neb. 


N.J.—Perkins y. Trinity Realty Co., 
71 A. 1135, 71 N.J.Eq. 304 [aff 61 A. 
167, 69 N.J.Eq. 723]; Rutherford, etc., 
Electric Co. v. Franklin Trust Co., 43 
A. 1098, 58 N.J.Eq. 584 [aff 41 A. 488, 
57 N.J.Eq. 42]. 


N.Y.—International Text Book Co. 
v. Connelly, 99 N.E. 722, 206 N.Y. 188, 
42 L.R.A.N.S. 1115; Southworth v. 
Morgan, 98 N.E. 490, 205 N.Y. 298, 51 
L.R.A.N.S. 56; Janeway v. Burn, 73 
N.E. 1125,°180 N.Y. 560; Genet v. 
Delaware, etc., Canal Co., 57 N.E. 297, 
163 N.Y. 178; Monroe v. Douglass, 5 
N.Y. 447; Watkins v. Commercial 
Stevedoring Co., 214 N.Y.S. 634, 216 
App.Div. 234; Hanna v. Lichtenhein, 
169 N.Y.S. 589, 182 App.Div. 94 [rev 
122, NB. 625, 1225 N.Ys 57915: Orr. v. 
Baltimore, etc., R. Co., 153 N.Y.S. 920, 
168 App.Div. 548; Peterson v. Alton, 
147 N.Y.S. 280, 162 App.Div. 21; Elec- 
tric Fireproofing Co. v. Smith, 99 
N.Y.S. 37, 113 App.Div. 615; Roths- 
child v. Rio Grande Western R. Co., 
13 N.Y.S. 361, 59 Hun 454, 26 Abb.N. 
Cas. 312, 20 N.Y.Civ.Proc. 197; Vande- 
venter v. New York, etc., R. Co., 27 
Barb. 244, 6 Abb.Pr. 239; Graves v. 
Cameron, 9 Daly 152, 58 How.Pr. 75; 
Lemyé v. Sirker, 224 N.Y.S. 130, 130 
Mise. 605;' Audley v. Townsend, 96 
N.Y.S. 439, 49 Mise. 23 [rev 110 N.Y.S. 
575, 126 App.Div. 431]; O’Reilly, etc., 
Co. v. Greene, 41 N.Y.S. 1056, 18 Misc. 
423, 75 N.Y.St. 1416. 


N.C.—Howard v. Howard, 158 S.E. 
101, 200 N.C. 574; Hall v. Southern 
R. Co., 59 S.E. 879, 146 N.C. 345; Las- 
siter v. Norfolk, etc., R. Co., 48 S.E. 
642, 136 N.C.. 89, 1 Ann.Cas. 456; 
Hooper v. Moore, 50 N.C. 130. 


N.D.—Wilson v. Kryger, 149 N.W. 
721, 29 N.D. 28; National German 
American Bank v. Lang, 49 N.W. 414, 
2 N.D. 66. 


Ohio.—Erie R. Co. v. Welsh, 105 
N.E. 189, 89 OhioSt. 81 [aff 37 S.Ct 
116, 242 U.S. 308, 61 L.Ed. 319]; Wil- 
liams v. Finley, 40 OhioSt. 342; In- 
graham v. Hart, 11 Ohio 255; Smith 


v. McKelvey, 162 N.E. 722, 28 Ohio} 


App. 861; Worthington v. Smyth, 4 
OhioDec. (Reprint) 574, 2 Clev.L.Rep. 
395; Barger v. Chesapeake, etc., R. 
Co., 28 OhioCt.App. 92; Andrews, etc., 
Iron Co. v. I. D. Smead Heating, etc., 
Co., 11 OhioCir.Ct. 286, 5 OhioCir.Dec. 
460. 


Okl.—Marx v. Hefner, 149 P. 207, 46 
Okl, 453, Ann.Cas.1917B 656; Missouri, 
etce., R. Co. v. McLaughlin, 116 P. 811, 
29 Okl. 845; Western Union Tel. Co. 
v. Crawford, 116 P. 925, 29 Okl. 1438, 
35 L.R.A.N.S. 930; Betz v. Wilson, 87 
P. 844, 17 Okl. 383; Mansur-Tebbetts 
Impl. Co. v. Willet, 61 P. 1066, 10 Okl. 
383; Richardson v. Mackay, 46 P. 546, 
4 Okl. 328; Dunham v. Holloway, 41 
P. 140, 3 Okl. 244 [aff 18 S.Ct. 784, 170 
U.S. 615, 42 L.Ed. 1165]. 


Or.—Crocker v. Russell, 287 P. 224, 
133 Or. 213; Casner v. Hoskins, 128 
P. 841, 130 P. 55, 64 Or. 254; -Long v. 
Dufur, 113 P. 59, 58 Or. 162; Young 
vy. Young, 100 P. 656, 53 Or. 365; Bal- 
four v. Davis, 12 P. 89, 14 Or. 47. 


Pa.—Callaway v. Prettyman, 67 A. 
418, 218 Pa. '293. 


RT.—Com. v. Martin, 125 A. 219. 


Tenn.—Chumley v. Louisville & 
Nashville R. Co., 5 Tenn.Civ.App. 73. 


Tex.—Armendiaz v. De La Serna, 40 
Tex. 291; National Cattle Loan Co. 
v. Armstrong, (Civ.App.) 8 S.W.(2d) 
767; Thompson v. Thompson, (Civ. 
App. 2020 S:.We 2b; Kinney <v.. Tris 
State Tel. Co., (Civ.App.) 201 S.W. 
1180 [rev (Commn.App.) 222 SW. 
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227]; Johnston vy. Branch Banking 
Co., (Civ.App.) 143 S.W. 193; Texas, 
etc., R. Co. v. Miller, 128 S.W. 1165, 60 
Tex.Civ.App. 627 [aff 31 S.Ct. 534, 221 
U.S. 408, 55 L.Ed. 789]; Atchison, 
ete., R. Co. v. Pickens, (Civ.App.) 118 
S.W. 1133; Western Union Tel. Co. v. 
reer 100 S.W. 354, 45 Tex.Civ.App. 


Vt.—Wellman v. Mead, 107 A. 396, 
93 Vt. 322; Adams vy. Gay, 19 Vt. 358; 
Herring v. Selding, 2 Aik. 12. 


Va.—Dowell v. Cox, 62 S.E. 272, 108 
Va. 460; Fant v. Miller, 17 Gratt. (58 
Va.) 47. 


Wash.—Lagomarsino Vv. Pacific 
Alaska Nav. Co., 170 P. 368, 100 Wash. 
105; State v. Collins, 124 P. 903, 69 
Wash. 268; Ongaro v. Twohy, 94 P. 
916, 49 Wash. 938; Lowry v. Moore, 48 
P. 238, 16 Wash. 476, 58 Am.S.R. 49. 


Wis.—Weich v. Dunning, 158 N.W.. 
323, 163 Wis. 535; Dean v. Dean, 156 
N.W.. 135, 162 Wis. 303; “White v- 
Minneapolis, etc., R. Co., 133 N.W. 
148, 147 Wis. 141; Edleman vy. Fdle- 
man, 104 N.W. 56, 125 Wis. 270; Mac- 
Carthy v. Whitcomb, 85 N.W. 707, 110 
Wis. 113; Central Trust Co. v. Bur- 
ton, 43 N.W. 141, 74 Wis. 329. 


[a] Rule applied.—(1) In an ac- 
tion for breach of a covenant war- 
ranting the title in a deed, on the 
ground that a certain deed in chain 
of title contained no words of per- 
petuity, a law of the state in which 
such deed was made which dispenses 
with the requirement that a deed con- 
tain such words should be pleaded. 
Smith v. McKelvey, 162 N.E. 722, 28 
OhioApp. 361. (2) In an action cn a 
note, any statutory law of another 
state whose laws govern the contract, 
to be availing, should be alleged and 
proved. Taium v. Commercial Bank, 
etc., Co., 69 So. 508, 193 Ala. 120, L.R. 
A.1916C 767. (3) In an action on a 
note payable in another state, where 
defendant desires to take advantage 
of the laws of the other state as to 
the rate of interest after maturity, it 
is incumbent on him to show by his 
pleadings what such laws are, and 
wherein they differ from those of this 
state; and, if he fails to do so, it is 
error to admit testimony at the trial 
as to what the foreign law is. Na- 
tional German American Bank v. 
Lang, 49 N.W. 414, 2 N.D. 66. (4) In 
a husband’s suit to impress wife’s 
legal title to realty with trust in his 
favor, a law of California, on which 
plaintiff based his rights, should have 
been set out in his bill as a fact. 
Keown v. Keown, 119 N.E. 785, 230 
Mass. 313 [cert dism 40 S.Ct. 218, 251 
U.S. 567, 64 L.Ed. 417]. (5) Plaintiff, 
who relied upon the violation of a 
highway statute of Massachusetts as 
the basis of its case, should have 
pleaded the statute, failing which, 
such statute was not admissible in 


evidence. Com. vy. Martin, (R.I.) 125 
ATS 
[b] Customs laws of foreign coun- 


try.—In an action against a carrier 
for nondelivery of goods, a plea set- 
ting up facts alleged to be a violation 
by plaintiff of the customs laws of 
Canada and alleging that by reason 
thereof the goods were seized in 
transit by the customs officials is in- 
sufficient for not setting out the terms 
of the foreign law. Thomas v. Grand 
Trunk Western R. Co., 42 A. 987, 17 
Del. 598. 


[c] Imsurance laws.—(1) Where, 
in an action on a policy made in an- 
other state and subject to its laws, 
such laws relating to the defense 
urged were not pleaded, defendant’s 
liability must be determined accord- 
ing to the common law. Morton v. Su- 
preme Council of The Royal League, 
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the form of action or the nature of the liability,>* 
and whether the action is at law or in equity,°” and 
also whether the common law or code system of 
pleading prevails.®* It has been said that the rule 
is especially applicable where the statutes are in 
derogation of the common law.** It has been held 
that a statute providing that the public laws of sis- 
ter states “as published by authority, shall be ju- 
dicially recognized without proof” does not dispense 
with the necessity of pleading a statute of a sister 
state by the party relying on it;°® the statute, it 
was said, merely meaning that where the public 
laws of a foreign state are published by its au- 
thority, the authenticity of its publications need not 
be shown by the introduction of proof of their 
genuineness, but will be judicially recognized by 
‘the court of the forum without proof, and given the 
same effect as though its public laws were proved 
by a duly certified copy thereof, properly authen- 
ticated under the great seal of the foreign state.*® 


[§ 744] (2) Exceptions to Rule. The general 
rule that one who bases his cause of action on a 
foreign statute must plead it®’ has no application 
where the party had no opportunity te plead the 


73 S.W. 259, 100 Mo.App. 76. (2) In 
an action on an insurance policy, 


STATUTES 


plaintiff against her brother for prof- 


[§§ 743-744 


statute.5® It has been held not necessary for a 
defendant to plead a foreign statute, especially in 
ejectment,>® or replevin,®® in jurisdictions where 
any defense whatsoever, in these actions, is admis- 
sible under the general denial.*t A petition need 
not negative the applicability of a foreign statute, 
since plaintiff is not required to anticipate a de- 


fense;®2 and this is so although the application of © 


the statute must in the petition be negatived in an 
action in the state where the statute is in force 
in order to state a cause of action.°* Where the 
answer sufficiently pleads a foreign statute as part 
of the defense, plaintiff need not plead the law a 
second time inthe reply, but may either admit the al- 
legations of the defense as to that law or deny them 
and introduce evidence to make good the denial.®* 
Where plaintiff pleads a section of a foreign statute 
as a basis for the right to recover attorney’s fees 


in addition to other damages, defendant may, under 


the general denial, introduce in evidence another 
section of the statute fixing the measure of its lia- 
bility.®* 

On appeal. It has been held that where appellee’s 
brief recites and relies upon statutes and decisions 


248 Mo. 65. : 


providing that on failure to pay pre- 
miums insurer should be liable for 
only a fractional amount of the sum 
insured as provided by the laws of 
Michigan, beneficiary was not entitled 
to judgment for a fractional amount, 
in the absence of allegations as to the 
laws of Michigan or what the frac- 
tional amount was. Gasser v. Mich- 
igan Mut. L. Ins. Co., 258 S.W. 102, 
201 Ky. 659. 


[d] Statute adopting common law. 
—To be available in an action in the 
state, a statute of another state 
adopting the common law must be 
pleaded. Mathieson v. St. Louis, et¢., 
R. Co., 118 S.W. 9, 219 Mo. 542. 


[e] Statutes giving jurisdiction to 
render judgment.—Where a judgment 
of a justice of the peace of a foreign 
state was relied on, it is necessary in 
pleading the same to' plead the stat- 
ute giving the justice jurisdiction. 
- Louisville, etc., R. Co. v. McWilliams, 
81 So. 842, 17 Ala.App. 64. 


{f] Statutes of limitation.—A per- 
son seeking to avail himself of the 
statute of limitation of a foreign state 
must plead such statute, Ball En- 
gine Co. v. Bennett Co., 152 N.W. 550, 
98 Neb. 290; Richardson v. Mackay, 
46 P. 546, 4 Okl. 328. 


[g] Statutes relating to acknowl- 
edgment.—Where the validity of an 
assignment of a lease is attacked be- 
eause it lacks acknowledgment re- 
quired by a statute of another state, 
the statute must be pleaded. Fern 
v. Crandell, 246 P. 270, 79 Colo. 403. 


{h] Statutes relating to condition- 
al sales.—Plaintiff relying on the law 
of another state relating to the filing 
of conditional sales contracts is re- 
quired to plead and prove the law of 
that state. Harvey E. Mack Co. v. 
Ryan, 261 P. 283, 80 Mont. 524. 


[i] Statutes relating to custody of 
child.— Where a foreign corporation 
institutes proceedings to obtain the 
custody of a child, and the right is 
based upon the statute of another 
state, the statute must be pleaded. 
Milligan v. State, 86 Ind. 553. 


[j] Succession laws.—In a suit by 


in Illinois alleged to belong to them 


its _and accumulations from a farm 54. Long v. Dufur, 118 P. 59, 58 
162. 


jointly as sole heirs, it was necessary 
to prove the law of succession of Il- 
linois, and failure to sufficiently plead 
such law precluded plaintiff from 
proving it. Gunder v. Huggans, 233 
P. 901, 71 Mont. 449. 


{k] Uniform Sales Act.—In trover 
for conversion of whisky, the objec- 
tion that the Uniform Sales Act is not 
applicable because the contract of 
sale and promissory note out of which 
the controversy arose were executed 
in California, wherein such act has 
not been adopted, must be raised by 
specially pleading the laws of such 
state to be available on appeal. Juli- 
us Levin Co. v. Rosenfield, 230 Ill. 
App. 126. 


[1] Usury laws.—(1) Failure to 
plead the usury law of the foreign 
state whose law governs precludes: 
the party so failing from proving the 
defense of usury (Rutherford, ete., 
Filectric Co. v. Franklin Trust Co., 43 
A. 1098, 58 N.J.Eq. 584 [aff 57 N.J.Ea. 
42, 41 A, 488]), (2) and the admission 
of testimony as to usury under the 
laws of another state without plead- 
ing such law is erroneous (National 
Cattle Loan Co. v. Armstrong, (Tex. 
Civ.App.) 8 S.W.(2d) 767). 


[m] Where amendment pleading 
statute rejected.—Where, in an ac- 
tion for injuries to a servant, defend- 
ant’s amendment pleading the law of 
assumed risk of another state was re- 
fused, it was error to permit him to 
prove such law, since, in the absence 
of a pleading, plaintiff was not ap- 
prised of the fact that the law of the 
other state would be relied on, and 
was therefore given no opportunity 
to introduce evidence on the question. 
Blair v. Norfolk, etc., R. Co., 173 S.W. 
162;°162 Ky 833. 1) 


51, Fogle v. Pindell, 154 S.W. 81, 
248 Mo. 65. 


52. Liverpool, ete., Steam Co. y. 
Phenix Ins, Co., 9 S.Ct. 469, 129 U.S. 
397, 445, 32 L.HWd. 788; Panama Blec- 
tric R. Co. v. Moyers, 249 F. 19, 161 
C.CiA. 79. 


58. Fogle v. Pindell, 154 S.W. 81, 


Or. 


55. Savannah, etc., R. Co. v. Evans, 
49 S.E. 308, 121 Ga. 391; Simms v. 
Southern Express Co., 38 Ga, 129. 


56. Savannah, etc., R. Co. v. Evans, 
49 S.E. 308, 121 Ga. 391; Simms v. 
Southern Express Co., 38 Ga. 129. 


57. See supra § 743. 


58. Crocker v. Russell, 287 P. 224, 
133 Or. 213; Casner v. Hoskins, 128 P. 
841, 64 Or. 254, 130 P. 55. 


[a] Thus, where defendant did not 
by her answer disclose the state in 
which the fund in question was ac- 
cumulated, and that fact appeared 
only upon the introduction of the evi- 
dence, plaintiff, not having had an 


opportunity to plead the law of the ~ 
state where the fund was accumulat-_ 


ed, could introduce evidence of the 
law of that state. Crocker v. Russell, 
287 P. 224, 133 Or. 213. 


59. Berggren v. Johnson, 185 P. 
291, 105 Kan. 501. 


_[a] In Texas in trespass to try 
title, where petition contained only 
statutory allegations of suit in tres- 
pass to try title, plaintiffs could prove 
laws of foreign state without plead- 
ing them. Burch vy. McMillin, (Tex. 
Civ.App.) 15 S.W.(2d) 86. é 


60. Hammond Motor Co. vy. War- 
ren, 213 P. 810, 113 Kan, 44. 


61. See cases supra notes 59, 60. 
See also Ejectment § 157; Pleading § 
1154; Replevin § 189. 


62. Span v, Jackson, etc., Coal, 
ete., Co., 16 S.W.(2d) 190, 322 Mo, 
158. See also Pleading § 165. 


[a] Reason is that the statute is 
a fact which must be pleaded and 


proved by him who relies thereon. — 


Span_v. Jackson, ete., Coal, ete, Co., 
16 S.W.(2d) 190, 822 Mo. 158. 


63. Span v. Jackson, etc., Coal, ete., 
Co., 16 S.W.(2d) 190, 322 Mo. 158. 


64. Galland vy. Shubert Theatrical 
Co., 172 N.Y.S. 775, 105 Misc. 185. ; 


65. Murphy v. St. Louis, ete, R. 
Co., 154 S.W. 106, 248 Mo. 28, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of another state, and appellant admits that they are 
correctly stated, the appellate court will consider 
them, where rights of strangers are not involved, 
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party relies on a foreign statute as the foundation 
of a cause of action or defense,** the statute must 
be “set out” or “set forth,”®® or “set out in terms,”7° 


although such statutes and decisions were not | or “set out with certainty to a common intent ait 


pleaded.*6 
{[§ 745] b. Where Statutes 


without being specially pleaded.®? 


[§ 746] 2. Sufficiency—a. In General. 
ed in general terms in many decisions that if a 


66. Hollister v. Hollister, 166 P. 


940, 85 Or. 316. 


67. Ilj.—Drtina v. Charles Tea Co., 
118 N.E. 69, 281 Ill. 259 [aff 204 Tl, 
App. 1838]; Christiansen y. William 
Graver Tank Works, 79 N.E. 97, 223 
an 142, 7 Ann.Cas. 69 [aff 126 Ill.App. 


Towa.—Scott v. Mundy, 188 N.W. 
972, 193 Iowa 1360, 23 A.L.R. 460; 
Green v. Equitable Mut. Life, etc., As- 
soc., 75 N.W. 635, 105 Iowa 628. 


Minn.—Madison First National 
Bank v. Halvorson, 223 N.W. 618, 175 
Minn. 406; Wood v. Johnson, 135 N. 
W. 746, 117-Minn. 267; Kerr v. Ny- 


- gren, 130 N.W. 1112, 114 Minn. 268, 


Ann.Cas.1912C 538; Thomson-Hous- 
ton Electric Co. v. Palmer, 53 N.W. 
1137, 52 Minn. 174, 38 Am.S.R. 536. 


Mo.—Fogle v. Pindell, 154 S.W. 81, 
248 Mo. 65; Steele v. Steele, 61 S.W. 
815, 161 Mo. 566; Hazelett v. Wood- 
ruff, 51 S.W. 1048, 150 Mo, 534; Smith 
v. Trimble-Compton Produce Co., 9 
S.W.(2d) 865, 222 Mo.App. 777; Sev- 
erson v. Dickinson, 259 S.W. 518, 216 


Mo.App. 572; Hateh v. Hanson, 46 
Mo.App. 823; Banchor v. Gregory, 9 
Mo.App. 102. 


N.H.—Atlantic Mut. F. Ins. Co. v. 
Sanders, 36, N.H. 252. 


‘“N.Y.—Archer v. New York, etc., R. 
Co., 138 N.E. 318, 106 N.Y. 589; Nau- 
yalis v. Philadelphia, etc., Coal, etc., 
Co., 156 N.Y.S. 357, 170 App.Div. 500 
.fapp dism 120 N.E. 870, 224 N.Y. 547]. 


Wash.—Cunningham vy. Spokane 
Hydraulic Min. Co., 55 P, 756, 20 
Wash. 450, 72 Am.S.R. 113. 


[a] As otherwise expressed: ‘The 
rule that the laws of another state 
or country must be pleaded does not 
when such laws consist of 
mere matters of evidence, when they 
are probative or evidential facts, as 
distinguished ‘from issuable facts.” 
Wood v. Johnson, 135 N.W. 746, 748, 
117 Minn. 267. ey 


[b] Rule applied.—(1) In an ac- 
tion for injuries sustained in another 
state from: the acts or omissions of 
persons for whose negligence it was 
sought to hold defendant liable under 
the doctrine of respondeat superior, 
a statute of such state under which 
the mine and the persons whose acts 
or omissions caused the injury were 
under the control of a mine foreman, 
and the decisions of the courts of 
such state construing such statute, 
were admissible under the _ issue 
formed by a denial, as plaintiff was 
pound to show the existence of the 
‘relationship upon which defendant’s 
liability was sought to be estab- 
lished, and the evidence in question 
tended to disprove the essential fact 
of such relationship. Nauyalis. v. 
Philadelphia, etc., Coal, etc., Co., 156 
N.Y.S. 357, 170 App.Div. 500 
dism 120 N.E. 870, 224 N.Y. 547]. (2) 
Introduction in evidence, in an action 
against a Nevada corporation, of a 


Merely Probative. 
Where the statutes of another state or country only 
constitute evidence relating to the facts in issue, 
they may be offered in evidence like other facts 


least22*2—~ Tt is 


not necessary, however, that the 


statutes be pleaded in hee verba,7? but it is neces- 
sary and sufficient that the substance of the stat- 
utes be pleaded,** or, according to terminology fre- 
quently used by the courts, that the substance of 


the statutes relied on be stated with sufficient dis” 


tinetness to enable the court to determine the mean-, 
ing and effect thereof.*4 
statutes which are to be pleaded, it has been said, 


It is stat- 


copy of a statute relating to actions 
by and against dissolved corporations 
needed no prior pleading, where its 
introduction was to negative pleaded 
disincorporation of the company. 
Matson v. Kennecott Mines Co., 171 
P. 1040, 101 Wash. 12, 175 P. 181, 1038 
Wash. 499. (3) Where defendant an- 
Swers to a petition for partition that 
the land was bought by her husband 
with her money, that is the substan- 
tive fact, and therefore a statute of 
Kentucky which goes merely to show 
how the money was acquired should 
be received in-evidence without being 
pleaded. Fogle v. Pindell, 154 S.W. 
81, 248 Mo. 65. (4) Where the stat- 
utes of another state relating to the 
manner of acquiring jurisdiction of 
foreign corporations are relied upon 
to sustain an averment of the due 
rendition of a judgment against such 
a corporation and to rebut evidence 


that the judgment was rendered with- 


out jurisdiction, the statutes need not 
be pleaded. Green v. Equitable Mut. 
Life, etc., Assoc., 75 N.W. 635, 105 
Iowa 628. (5) Where the validity 
of a plea that a debt for goods sold 
had been paid by promissory notes 
depended upon the law of another 
state, payment was the issuable fact, 
and the law of that state merely proof 
in support of the affirmative which it 
was not necessary to plead. Thom- 
son-Houston Electric Co. v. Palmer, 
ne 1137, 52 Minn. 174, 38 Am. 
sao eos 


68. See supra § 7438. 


69. Del.—Thomas v. Grand Trunk 
Ri Co.,. 42 A. 987, 17° Del. 593: 


_Ill.—Stockham vy. Simmons, 67 IIl. 
App. 83. 


Ind.—Swank v. Hufnagle, 12 N.E. 
303, 111 Ind. 453. 


Iowa.—Carey vy. Cincinnati, etc., R. 
Co.,.5 Iowa 357. 


Paes epee v. Maxwell, 1 Mass. 


Mo.—Gibson v. Chicago Great West- 
ern R. Co., 125 S.W. 453, 225 Mo. 473; 
State Nat. Bank v. Levy, 125 S.W. 
542, 141 Mo. App. 288. 


Mont.—Owensboro Bank of Com- 
merce v. Fuqua, 28 P. 291. 11 Mont. 
285, 28 Am.S.R. 461, 14 L.R.A. 588. 


Pa.—Stockton v. Lehigh Coal, etc., 
Co., 14 Phila. 77. 


70. Owensboro Bank of Commerce 
v. Fuaua, 28 P. 291, 11 Mont. 285, 28 
Am.S.R. 461, 14 L.R.A. 588. 


71. Hempstead v. Reed, 6 Conn. 
480. 

72. Ark.—St. Louis, etc., R. Co. v. 
Haist, 72 S.W. 893, 71 Ark. 258, 100 
Am.S.R. 65. 

Ill.— Louisville, 
Shires, 108 Ill. 617. 


Minn.—Moe v. Shaffer, 184 


ete., R. Co. v: 


N.W. 


785, 150 Minn. 114, 18 A.L.R. 1194 
[disappr Becht v. Harris, 4 Minn. 
504]. 


The fact that it is foreign 


Pa.—Wilkinson y. Geist, 3 Pa.Dist. 
&Co. 578. 


Vt.—Wellman v. Mead, 107 A. 396, 
93 Vt. 322: 


See Allard v. La Plain, 266 P. 688, 
147 Wash. 497 (although a statute is 
not pleaded by copy but is pleaded in 
substance and by reference to section 
and chapter, a court is justified in 
noticing its exact language as found 
therein). 


But see The City of Atlanta, 17 F. 
(2d) 308 (a libelant who relies on the 
law of a foreign country should plead 
such law in full). 


73. Ala.—Cubbedge v. Napier, 62 
Ala. 518. : 
Ill.— Louisville, ete, R. Co. v. 


Shires, 108 Ill. 617; Palmer v. Mar- 
shall, 60 Ill. 289; Detroit v. Wabash 
Refining Co., 223 Ill,App. 246. Com- 
pare Consolidated Tank Line Co. v. 
Collier, 35 N.E. 756, 148. Ill. 259, 39 
Am.S.R. 181 (an allegation that a cer- 
tain instrument, executed in another 
state, was made in all respects in 
conformity with the laws of that 
state, and acknowledged and delivered 
in accordance with said laws, is a suf- 
ficient averment as to such laws). 


Pa.—See Rhamstine Radio Special- ° 


ty Co. v. Sherman, 11 Pa.Dist.&Co- 
213 (where the provisions of a stat- 
ute of another state are set up as a 
defense to an action, the relevant por- 
tions of the statute should be fully 
pleaded, with a reference to the pub- 
lication and the page where they may 
be found). 


Was Ala.—Forsyth v. Preer, 62 Ala. 


Ga.—Atlantic Coast Line R. Co. v. 
Barton, 80 S.E. 530, 14 Ga,App. 160. 


Ind.—Grand Lodge of Brotherhood 
of Railroad Trainmen y. Clark, 127 
N.E. 280, 189 Ind. 373, 18 A.L.R. 1190; 
Wabash R. Co. v. Hassett, 83 N.H. 705, 
170 Ind. 370; Milligan v. State, 86 Ind. 
553; Tyler v. Kent, 52 Ind. &83. 


Iowa.—Bean v. Briggs, 4 Iowa 464. 


Ky.—Roots v. Merriwether, 8 Bush 
397. 


Meccan Walker v. Maxwell, 1 Mass. 


Minn.—Moe v. Shaffer, 184 N.W. 
785, 150 Minn. 114,.18 A.L.R. 1194 
[disappr Becht v. Harris, .4 Minn. 
504]; Myers v. Chicago, ete., R. Co., 
72 N.W. 694, 69 Minn. 476, 65 Am.S.R. 
579; Hoyt v. McNeil, 13 Minn. 390. 


Mo.—Wentz v. Chicago, etc., R. Ce., 
168 S.W. 1166, 259 Mo. 450, Ann.Cas. 
1916B 317; Gibson v. Chicago Great 
Western R. Co., 125 S.W. 453, 225 Mo. 
473; Johnston v. Gawtry, 83 Mo. 339; 
Keena v. Keena, 10 S.W.(2d) 344, 222 
Mo.App. 825; Smith v. Trimble-Comp- 
ton Produce Co., 9 S.W.(2d) 865, 222 
Mo.App. 777; Scott v. Vincennes 
Bridge Co., 299 S.W. 145, 220 Mo.App. 
1213; St. Louis Union Trust Co. v. 
Universal Glass Co., 299 S.W. 132, 220 


\ 
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“will afford no relaxation from the usual rules re- 
quiring a plain and concise statement in the petition, 
without unnecessary repetition, of the basie¢ alle- 
gations constituting the cause of action.”?® 


Presentation of foreign law for first time on 
motion to amend the findings and in the brief of 
counsel cannot be considered the equivalent of its 
presentation by pleading or in evidence.*® 


-[§ 747] b. Reference to Title, Date of Enactment, 
Chapter, Etc.** In pleading a foreign statute, it is 
not sufficient merely to refer to the statute by the 
title or the date of its enactment,‘* or to its title 
and date of enactment,’® unless there is statutory 
authorization therefor,*° or to refer to its title and 
chapter number,*+ or to its section number,*? or to 
its title, chapter, and section,®* or to the volume 
in which it is contained;8* but a reference to sec- 
tion and chapter,®® or to the page and volume,*® 
together with a statement of the substance of the 
statute relied on is sufficient. Although there is 
statutory authorization for pleading a foreign stat- 


Mo.App. 1205; Swing v. Karges Fur-]|porations § 931. 


STATUTES 
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ute by reference to its title and the date of its pas- 
sage, it is not error to plead its substance instead.** 


[§ 748] c. Stating Effect of Statutes. Not in 
allS8 but’ in most jurisdictions it has been held that 
the rule requiring foreign statutes to be pleaded®® 
is not complied with by a statement of the supposed 
effect of the statute,°® the view being taken that such 
a statement is no more than a conclusion or an in- 


terpretation of the law by the party pleading,®* the | 


correctness of which the court has no means of de- 
termining in the absence of the statutes;°? and 
as it involves no issue of fact, it is not even neces- 
sary to deny it.°* However, a plea stating the ef- 
fect of a foreign statute when amended by setting 
forth the specific statute relied on, and by alleg- 
ing that it was the only statutory regulation on the 
question, is sufficient.°* 

In New York some early decisions held in accord- 
ance with the majority rule just stated®® that a 
statement of the supposed effect of a foreign stat- 


ute did not comply with the requirement that for-_ 


Mont.—Owensboro Bank of Com- 
merce v. Fuqua, 28 P. 291, 11 Mont. 


niture Co., 131 S.W. 153, 150 Mo.App. 78. 


574; Tennent v. Union Cent. Ins. Co., 
112 S.W. 754, 133 Mo.App. 345; John- 
ston v. Gawtry, 11 Mo.App. 322. 


N.J.—Salt Lake Nat. Bank v. Hen- 
drickson, 40 N.J.Law 52. 


Pa.—Wilkinson v. Geist, 3 Pa.Dist. 
&Co. 573. 


Vt.—Wellman v. Mead, 107 A. 396, 
98 Vt. 322; Morrisette v. Canadian 
Pac. R.-Co., 52 A. 520, 74 Vt. 232;) Me- 
Leod v. Connecticut, etc., R. Co., 6 A. 
648, 58 Vt. 727; Peck v. Hibbard, 26 
Vt. 698, 22 Am.D. 605., 


Eng.—Collett v. Keith, 2 East 260, 
102 Reprint 368. | 


“Tt is elementary that where a for- 
eign statute, or the statute of another 
state, is relied upon as conferring or 
constituting a cause of action, or con- 
ferring the right to sue, it must be 
substantially stated with such dis- 
tinctness that the court may under- 
stand and determine its effect.” 
‘Swing v. Karges Furniture Co., 131 
S.W. 158, 154, 150 Mo.App. 574. 


[a] Statements held sufficient.— 
(1) A petition on a note made in 
Oklahoma, ,alleging that the note was 
executed and payable there, and was 
in accord with the laws of that terri- 
tory, which provide that the parties 
to a note may contract therein for at- 
torney’s fees to be paid by the payor, 
and that the statutes further provide 
that interest not exceeding twelve per 
cent per annum may be.provided for, 
sufficiently pleaded the substance of 
the Oklahoma laws with reference to 
such subject. State Nat. Bank v. 
Levy, 125 S.W. 542, 141 Mo.App. 288. 
(2) An answer to a petition for in- 
juries to a servant received in anoth- 
er state, which alleged that there was 
in force in that state a workmen’s 
compensation act and summarized 
certain provisions of that act, plead- 
ed the foreign statute with sufficient 
certainty to authorize its introduction 
in evidence. Mitchell v. St. Louis 
Smelting, etc., Co., 215 S.W. 506, 202 
Mo.App. 251. 


75. Keena v. Keena, 10 S.W.(2d) 
344, 346, 222 Mo.App. 825. 


76. Nesbit v. MacDonald, 263 P. 
1007, 203 Cal. 219. 


77. Ordinances see Municipal Cor- 


Engleman v. Cable, 69 S.W. 


894, 4 Ind.T. 336. 


79. Carey v. Cincinnati, etc., R. Co., 
5 Iowa 357; Becht v. Harris, 4 Minn. 
504; Gibson v. Chicago Great Western 
R. Co., 125 S.W. 453, 225 Mo. 4738. 


80. Central Trust Co. v. Burton, 
43 N.W. 141, 74 Wis. 329. 


81. McDonald v. Des Moines Bank- 
ae Life Assoc., 55 S.W. 999, 154 Mo. 
618. 


82. State Nat. Bank v. Levy, 125 
S.W. 542, 141 Mo.App. 288. 


83. Swing v. Karges Furniture Co., 
131 S.W. 1538, 150 Mo.App. 574. 


84. Atlantic Coast Line R. Co. 
Barton, 80 S.E. 530, 14 Ga.App. 16 
Martin v. Nettleton, 244 P. 386, 1 
Wash. 102. 


85. Allard v. La Plain, 266-P. 688, 
147 Wash. 497. 


86. Showalter v. Rickert, 67 P. 454, 
64 Kan. 82. 


87. New York Cent. Trust Co. v. 
Burton, 43 N.W. 141, 74 Wis. 329. 


88. In New York and Texas see in- 


fra text and notes 96—99. 


89. See supra § 743. 


90. Ala—Lomb v. Pioneer Sav., 
etce., Co., 11 So. 154, 96 Ala. 430; Cub- 
bedge v. Napier, 62 Ala. 518; Forsyth 
v. Preer, 62 Ala. 443. 


Del.—Thomas v. Grand Trunk R. 
Co,, 42 A. 987, 17 Del. 593. 


ae ee v. Rhawn, 13 Ill.App. 


Ind.—Grand Lodge of Brotherhood 
of Railroad Trainmen y. Clark, 127 
N.E. 280, 189 Ind. 3738, 18 A.L.R. 1190; 
Wilson v. Clark, 11 Ind. 385. 


Iowa.—Green v. Equitable Mut. 
Life, ete., Assoc, 75 N.W. 635, 105 
Iowa 628; Carey v. Cincinnati, etc., R. 
Co., 5 Iowa 357; Bean v. Briggs, 4 
Iowa 464. 


Ky.—Valz v. Birmingham First 
Nat. Bank, 29 S.W. 329, 96 Ky. 548, 
16 Ky.L. 624, 49 Am.S.R. 306; Temple 
v. Brittan, 12 S.W. 306, 11 Ky.L. 467; 
Templeton v. Sharp, 9 S.W. 507, 696, 
10 Ky.L. 499; Roots v. Merriwether, 
8 Bush. 397. 


285, 28 Am.S.R. 461, 14 L.R.A. 588. 


Ohio.—Ott v. Ott, 
684, 3 OhioN.P. 161; Christie v. Dren- 
non, 1 OhioS.&C.P. 374. 


Pa.—Stockton v. Lehigh Coal, etc., 
Co 24 Phila... tl. 


Wash.—Martin v. Nettleton, 244 P. 
386, 1388 Wash. 102; Lowry v. Moore, 
48 P. 238, 16 Wash. 476, 58 Am.S.R. 49. 


Eng.—Collett v. Keith, 2 East 260, 
102 Reprint 368. 


[a] Thus, it has been held insuffi- 
cient to allege: (1) That a contract is, 
by the laws of another state, illegal 
and void. Owensboro Bank of Com- 
merce v. Fuqua, 28 P. 291, 11 Mont. 
285, 28 Am.S.R. 461, 14 L.R.A. 588. (2) 
That a party can recover or defend by 
reason of a foreign law. Bean v. 
Briggs, 4 Iowa 464. (3) That, at the 
time of the execution and delivery ofa 
note and mortgage undér and by virtue 
of the laws of Georgia, all titles to 
property made as a part of a usurious 
contract or to evade the usury laws of 
the state are void, was held bad as not 
being an averment of fact, but a con- 
clusion of the pleader. Cubbedge v. 
Napier, 62 Ala. 518. (4) That said 
note and contract were, according to 
the laws of Minnesota, with respect to 
which the same were made, legal, val- 
id, and unusurious. Lomb v. Pioneer 
Sav., etc., Co., 11. So. 154,.96 Ala. 430. 
(5) That the legal rate of interest in 
another state is ten per cent and that 
a stipulation in a note to pay that 
rate is lawful and enforceable. Tem- 
pleton v. Sharp, 9 S.W. 507, 10 Ky.L. 
499. (6) That, under the statutes of 
another state, complainants are the 
sole heirs of an intestate. Temple v. 
Brittan, 12 S.W. 306,11 Ky.L. 467. 


91. Cubbedge v. Napier, 62 Ala. 
518; Pearce v. Rhawn, 13 -Ill.App. 
637; Temple v. Brittan, 12 S.W. 306, 


11 Ky.L. 467; Roots v. Merriwether, 
8 Bush (Ky.) 397. 
pra note 90. 


92. Temple v. Brittan, 12 S.W. 306, 
11 Ky.L. 467. ; 


93. Temple v. Brittan, supra. 


94. Lipsett v. Dettering, 
1007,.94 Wash, 629. 


95. See supra text and note 90, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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eign statutes must be pleaded,®* but this doctrine 
has been disapproved by a decision of the court of 
appeals,°* and the rule is now firmly established 
that a statement of the effect of a foreign statute 
is a Statement of fact and not a conclusion of law 
and that such a statement is sufficient.°® 


_ In Texas it was held that pleading that, accord- 
ing to the California law, a judgment more than 
five years old cannot be sued on in that state, or 
at least that such a judgment would be barred by the 
law of limitations of that state, is sufficient as a 
plea of the California law.®® 


[§ 749] d. Profert, Oyer, and Exhibits.1 Where 
defendant pleads part of a foreign statute upon 
which he relies? with a profert of the exemplifica- 
tion of the whole statute, if it contains any excep- 
tion on which plaintiff intends to rely, he must ei- 
ther pray oyer and exhibit the whole statute upon 
the record or particularly plead such exception in 
his replication, and then make allegations necessary 
to bring his case within the exception.’ 

Exhibits. In jurisdictions where an exhibit forms 
no part of the pleading,* a foreign statute is not 
sufficiently pleaded where the only reference to “it 
in the pleading is that it was filed as an exhibit 
therewith;° and this is so even though the pleading 


96. Rothschild v. Rio Grande 


STATUTES 


recover the same,” and that ‘at the 
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states that the exhibit is made a part thereof.® 


[§ 750] e. Showing That Statute Was in Effect 
When Transaction Occurred. One who relies on a 
foreign statute as the foundation of a cause of ac- 
tion or defense™ must allege that the statute was 
in force at the time the transaction in question oe- 
curred.® ; 


[§ 751] f. Manner of Raising Objection to. 
Where one party desires to have the allegations of 
another in regard to a foreign statute made more 
specific, the proper procedure is by motion to make 
the pleading more definite and specific,® or to dis- 
miss for insufficiency of the pleading.1° The issue 
that plaintiff is not entitled to recover under the 
laws of the state in which the injury occurred and 
the right of action accrued cannot be raised by de- 
murrer to the complaint,'°% but must be set up in 
the answer and proved.1 


[§ 752] 3. Construction of Statutes. When one 
who relies on a foreign statute as the foundation 
of a cause of action or defense,” he must, in the 
absence of statutory provisions to the contrary, not 
only plead’? and provet? the statute, but by the 
weight of authority he also must plead the con- 
struction of the statute as interpreted by the courts 
of the state in which it was enacted,?° except where 


the law, are too vague to show that 


Western R. Co., 13 N.Y.S. 361, 59 Hun 


454, 26 Abb.N.Cas. 312; Holmes v. 
Broughton, 10 Wend. (N.Y.) 75, 25 
Am.D. 536; Throop v. Hatch, 3 Abb. 


Pr. (N.Y.) 23; Phinney v. Phinney, 17 
How.Pr. (N.Y.) 197. 


97. Schluter v. Bowery Sav. Bank, 
22UN.B. 572-117, N.Y. 125, 15 Am.S.R. 
494, 5 L.R.A. 541. 


98. Sultan of Turkey v. Tiryakian, 
108 N.E. 72, 213 N.Y. 429; Schluter v. 
Bowery Sav. Bank, 22 N.HB. 572, 117 
INGY.5 1255, 15 Am.S.R..494,°5 L.R.A. 
541; Swing v. Wanamaker, 124 N.Y.S. 
231, 139 App.Div. 627; Caras v. Thal- 
mann, 123 N.Y.S. 97, 138 App.Div. 297; 
Bernardston Cong. Unitarian Soc. v. 
Hale, ‘51 N.Y.S. 704, 29 App.Div. 396, 
27 N.Y.Civ.Proc. 303; Wright v. Chap- 
in, 26 N.Y.S. 825, 74 Hun 521; Berney 
v. Drexel, 33 Hun (N.Y.) 34; Lemye 
v. Sirker, 224 N.Y.S. 130, 130 Misc. 
605; Ernst v. Elmira Municipal Imp. 
Co., 54 N.Y.S. 116, 24 -Misc. 583; 
O'Reilly, etc., Co. v. Greene, 41 N.Y.S. 
1056, 18 Misc. 423. 


[a] Bule applied.—(1) An allega- 
tion in a complaint that letters of ad- 
ministration on the estate of a de- 
ceased person were granted by the 
surrogate of county, and that 
“said surrogate had jurisdiction and 
was duly authorized and empowered 
by the laws of the state of New Jersey 
to issue said letters as aforesaid,” is 
‘sufficient to authorize proof of the 
laws of said state, and of the jurisdic- 
tion of the surrogate in issuing let- 
ters. Schluter v. Bowery Sav. Bank, 
S29NeMo ive, 1ht IN. Y-1 25, 15 Am.S.R. 
494, 5 L.R.A. 541. (2) An allegation 
that the legal title to the estate of a 
foreign legatee is vested by the laws 
of her domicile in plaintiff is an al- 
legation of the legal effect of those 
laws and is sufficient. Sultan of Tur- 
-. key v. Tiryakian, 108 N.B. 72, 213 N.Y. 
429. (3) In an action in New York 
by an unincorporated religious society 
located in Massachusetts to recover a 
legacy, where the complaint alleged 
that “by the laws of said Common- 
wealth the plaintiff is now, and al- 
ways has been, competent to take and 
hold said legacy, ‘and to sue for and 


time of the death of said [testator] it 
was and still is the law of said Com- 
monwealth, that incorporated and un- 
incorporated religious societies may 
appoint trustees to hold and 
manage bequests for their benefit,” 
and that such trustees had been ap- 
pointed, these allegations were suffi- 
cient to authorize proof of the laws 
of Massachusetts. Bernardston Cong. 
Unitarian Soc. v. Hale, 51 N.Y.S. 704, 
29 App.Div. 396. (4) In an action to 
recover possession of certain personal 
property of which a testator was pos- 
sessed at the time of his death, where 
the complaint alleged ownership ‘‘un- 
der and by virtue of the laws of 
France,” it was held that this con- 
stituted an allegation of fact under 
which plaintiffs would be at liberty to 
prove the laws of France.for the pur- 
pose of establishing the fact that the 
title to the personal property vested 
in them immediately upon the decease 
of testator. Berney v. Drexel, 33 Hun 
(N.Y.) 34. 


99. Burge v. Broussard, (Tex.Civ. 
App.) 258 S.W. 502, 508. (“It has 
often been held that such a plea is 
only required to be in general terms’’). 


Ars In general sce Pleading §§ 865— 


2. See supra § 743. 


8. Pearsall v. Dwight, 2 Mass. 84, 
38 Am.D. 35 


4. See Pleading § 882. 


5. Scott v. Vincennes Bridge Co., 
299 S.W. 145, 220 Mo.App. 1213; Bon- 
durant v. Brotherhood of American 
Yeomen, (Mo.App.) 199 S.W. 424. 


6. Scott v. Vincennes Bridge Co., 
299 S.W. 145, 220 Mo.App. 1213. 


7. See supra § 743. 


8 Weissman v. Banque de Brux- 
elles, 224 N.Y.S. 555, 221 App.Div. 595; 
Colcord v. Banco de Tamaulipas, 168 
N.Y.S. 710, 181: App.Div. 295; Curtis 
v. Masten, 11 Paige (N.Y.) 15. 


[a] Imsufficient averment.—An al- 
legation that “in and by the law of 
Mexico it was then and there pro- 
vided,” and an allegation “it is also” 


the law was in effect at the time in 
question. Colcord v. Banco de Tam- 
aes, 168 N.Y.S. 710, 181 App.Div. 


9. Backman v. Ash, (Kan.) 173 P. 
920; Schluter v. Bowery Sav. Bank, 
22 NEO tao ditt N.Y. bed 15) Aue Sake 
494, 5 L.R.A. 541; Williams v. Finlay, 
40 OhioSt. 342; Christie v. Drennon, 
1 OhioS.&C.P. 374. 


Making more definite and certain 
generally see Pleading §§ 1030-1037. 


10. Watkins v. Commercial Steve- 
doring Co., 214 N.Y.S. 634, 216 App. 
Div. 234. 

Dismissal for defective pleadings 
generally see Dismissal and Nonsuit 
§§ 104-109. 


10144. Miller v. Atlantic Coast Line 
R. Co., 70 S.H. 838, 154 N.C. 441. But 
Bee Backman v.'Ash, (Kan.) 173 P. 


[a] In absence of motion to make 
certain or demurrer, the statute of a 
sister state was held admissible in 
an action on a judgment of a justice 
of the peace rendered in a sister state. 
Backman v. Ash, (Kan.) 173 P. 920. 


Demurrer generally see Pleading § 
467 et seq. 


11. Miller v. Atlantic Coast Line 
R. Co., 70 S.H. 838, 154 N.C. 441. 


12. See supra § 743. 
13. See supra § 743. 
14. See infra § 755. 


15. Ala.—Donald v. Hewitt, 33 Ala. 
534, 78 Am.D. 431 (where the decision 
construing the foreign statute was 
neither pleaded nor given in evidence, 
the court was not bound by it, but it 
nevertheless followed the decision be- 
cause it approved of its reasoning). 


Mo.—Fidelity Loan Securities Co. 
v. Moore, 217 S.W. 286, 280 Mo. 315; 
Lillard v. Lierley, 202 S.W. 1057, 200 
Mo.App. 140. Statutory change of 
rule see infra note 16. 


Ohio.—Ingraham v. Hart, 11 Ohio 
255; Ott v. Ott, 3 OhioS.&C.P.Dea 
684, 3 OhioN.P. 161. 
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it is otherwise provided by statute.*® 

In pleading the construction of a 
statute of another state by the courts thereof, it 
has been held sufficient to aver what the courts have 


Sufficiency.. 


[§ 753] A. General or Public Domestic Statutes. 
As elsewhere shown, the courts of each state or coun- 
try take judicial notice of their own public or gen- 
eral statutes, and they need not be proved.t® Ques- 
tions relating to presumptions that these statutes 
have been passed in accordance with constitutional 
requirements,?°-21 and as to admissibility,” and suf- 
ficiency?* of evidence to establish the contrary, are 


considered elsewhere in this title. 


[§ 754] B. Private Domestic Statutes. 
party to an action relies on a private statute?* he 
must not only plead it specially,?° but he must prove 


STATUTES 


XII. EVIDENCE’® 
[By Wiuuiam A. Martin] 


proof thereof.?® 


sive.?? 


Proving. 
Where a 


it?® nor is the necessity for such proof dispensed 


See Angell v. Van Schaick, 30 N.E. 
395, 182 N.Y. 187 (recognizing rule). 


[a] In Indiana, however, (1) it has 
been held that the construction of a 
foreign statute by the courts of a 
foreign state need not be pleaded, un- 
less the right of action depends upon 
a construction different from that 
placed upon similar enactments with- 
in this state where the action is pend- 
ing (Knotts v. Clark Constr. Co., 132 
N.E. 678, 181 N.E. 921, 191 Ind. 354; 
New York, etc., R. Co. v. Lind, 102 
N.E.: 449, 180 Ind. 388), (2) since, in 
the absence of a showing to the con- 
trary, it will be presumed that the 
foreign construction is the same as 
that of the latter state (New York, 
ete., R. Co. v. Lind, 102 N.E. 449, 180 
Ind. 38). 


16. See statutory provisions. 


fa] in Missouri under a statute 
providing that “in every action or 
proceeding wherein the law of an- 
other state of the United States of 
America is pleaded, the courts of this 
state shall take judicial notice of the 
public statutes and judicial decisions 
of said state,” it was held that the 
pleading of a statute of another state 
will bring before the court the judicial 
construction of that statute as inter- 
preted by the courts of the state in 
which it was enacted. Ramey v. Mis- 
souri Pac. R. Co., 21 S.W.(2d) 873, 877, 
323 Mo. 662 (“The construction put 
upon a statute by the courts of the 
state in which it was enacted becomes 
in effect a part of the statute. When 
such statute is pleaded, why should 
not the court required to construe it 
be thereby authorized to seek its 
meaning and effect from decisions of 
the court whose official duty it is to 
determine that question?’’). 


17. Angell v. Van Schaick, 30 N.E. 
395, 182 N.Y. 187. Compare Musser 
v. Musser, 221 S.W. 46, 50, 281 Mo. 
649 (“it seems more in accord with 
that certainty and precision of plead- 
ing required by our Code that, in ad- 
dition to a specifie statement of the 
facts as to what the law of the other 
state is, a direct reference should be 
made to where the court’s ruling may 
be found’). 


18. Presumption as to law of sis- 
ter state or foreign country in absence 
of evidence see Hvidence § 87. 


Statutes as best evidence of statu- 
tory law see Evidence § 1268. 


19. See Evidence § 1947. 
20-21. See supra §§ 183-192. 
22. See supra §§ 193-197. 

23. See supra §§ 200-201. 
24. See supra § 325. 

25. See supra § 741. 


26. Cochran v. Couper, 1 Del. 200; 
Walker v. Armstrong, 2 Kan. 198; 
Vinyard v. Passalaigue, 33 S.C.L. 536. 


(fl Walker v. Armstrong, 2 Kan. 
198. 


28. Walker vy. Armstrong, supra. 


29. Carroll County v. Reeves 
Constr. Co., 242 S.W. 821, 154 Ark. 
434. 

30. See supra § 743. 


31. U.S.—Cuba R. Co. v. Crosby, 
32 S.Ct. 132, 222 U.S. 473, 56 L.Ed. 274, 
38 L.R.A.N.S. 40; Pierce v. Indseth, 1 
S.Ct. 418, 106 U.S. 546, 27 L.Ed. 254; 
Ennis v. Smith, 14 How. 400, 426, 14 
L.Ed. 472; Talbot v. Seeman, 1 Cranch 
1,2 L.Ed. 15; The Hanna Nielsen, 25 
F.(2d) 984; The City of Atlanta, 17 F. 
(2d) 308; Christie v. Carlisle, 11 F. 
(2a) 659; Kuhnhold v. Compagnie 
Générale Transatlantique, 251 F. 387; 
Panama Electric Co. v. Moyers, 249 
BLO. o16l 6. C Aw 19) Dickerson sy. 
Matheson, 50 F. 73 [aff 57 F. 524, 6 
C.C.A. 466]; Robinson v. Clifford, 20 
F.Cas.No. 11,948, 2 Wash.C.C. 1. 


Ala.—Donald v. Hewitt, 33 Ala. 534, 
73 Am.D. 431; Sidney v. White, 12 
ae 728; Innerarity v. Mims, 1 Ala. 


Ark.—Sawyer v. Dickson, 48 S.W. 
903, 66 Ark, 77; McNeill v. Arnold, 17 
Ark. 154. 


Cal.—Nesbit v. MacDonald, 263 P. 
1007, 203 Cal. 219; Platner v. Vincent, 
229 P. 24, 194 Cal. 436; Norman vy, 
Norman, 54 P. 148, 121 Cal. 620, 66 
Am.S.R. 74, 42 L.R.A. 343; Hudson vy. 
AA Hamm, 259 P. 374, 85 Cal.App. 


Ga.—Southern -Express Co. vy. 
Hanaw, 67-S.H. 944, 1384 Ga. 445, 137 
Am.S.R, 227; Cummings v, Montague, 
42 S.H. 782, 116 Ga. 457; Independent 
Order of Puritans v. Cadden, 102 S.E. 
454, 25 Ga.App. 27; Brooks v. Boyd, 
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decided under such statute; it not being necessary — 
to set out the facts on which the decision was ren- 
dered, nor to refer to the eases by title, nor when 
or where reported.*? 


ae » 


with by an act providing that the printed statute 
books shall be evidence of the acts therein.** TI 
it is said, facilitates, but does not dispense with, 


This, 


Statutes providing that the print- 


ed statute books shall be evidence of private acts. 
therein do not make such method of proof exelu- 


[§ 755] C. Foreign Statutes—1. Necessity of 
One who relies on statutes of another 
state or country as the foundation of a cause of 
action or defense must not only plead the statutes,°>” 
but must prove them as faets,°+ by satisfactory ev- 


57 S.E. 1093, 1 Ga.App. 65. 


Tll.—Chumasero y. Gilbert, 24 Ill. 
293; Grayson v. Chicago League Ball 
Club, 215 Ill.App. 48; Hayward v. 


Sencenbaugh, 141 Ill.App. 395; Leathe ~ 


v. Thomas, 109 Ill.App. 434 [aff 75 
N.E. 810, 218 Ill. 246, 84 N.E. 481, 233 
Ill. .-430);."’ Farmers’) Trust! .€olttyv. 
Schenuit, 83 Ill.App. 267; Stockham 
v. Simmons, 67 Ill.App. 83. 


Ind.—Wabash, etc., R. Co. v. Has= 
sett, 83 N.E. 705, 170 Ind. 370; State. 


v. North America Ins. Co., 17 N.E. 
574, 115 Ind. 257; Coplinger v. The 
David Gibson, 14 Ind. 480; Davis v.. 


Rogers, 14 Ind. 424; Wilson v. Clark, 
11 Ind. 385; Swain v. Schild, 117 N.E.. 
933, 66 Ind.App. 156; Cable Co. v. Me- 
Elhoe, 108 N.E. 790, 58 Ind.App. 637. 


Iowa.—Bean v. Briggs, 4 Iowa 464. 


Kan.—Loewenstein Vv. Missouri 
State L. Ins. Co., 242 P. 123, 120 Kan. 
75; U. S. Banking Co. v. Veale, 114 P. 
229, 84 Kan. 385, 37 L.R.A.N.S. 540; 
Loyal Mystic Legion of America v. 
Brewer, 90 P. 247, 75 Kan. 729. 


Ky.—Louisville, ete, R. Co. v.. 
Southern R. Co., 36 S.W.(2d) 20, 237 
Ky. 618; Lape v. Miller, 263 S.W. 22, 
203 Ky. 742; U.S. Cast Iron Pipe, 
ete., Co./v. Vogt Mach. Co., 206 S.W-. 
806, 182 Ky. 473; Blair v. Norfolk, 
etc., Rs Co,.178: Saw. 162, Lé24icy Sass 
Nicholson Coal Mining Co. v. Moulden, 
136 S.W. 620, 143 Ky. 348; Louisville, 
ete., R. Co. v. Sullivan, 76 S.W. 525, 25 
Ky.L. 854; Thomas v. Bruce, 50 S.W. 
63, 20 Ky.L. 1818; Temple v. Brittan,. 
12 S.W. 306, 11 Ky.L. 467; Labatt v.. 
Smith, 4 Ky.L. 422. 


La.—Taylor v, Terzia, 132 So. 781. 


Me.—Frost v. C. W. Cone Taxi, etc.,. 
Co., 139 A. 227, 126 Me. 409, 


Md.—Gardner v. Lewis, 7 Gill 377:- 
De Sobry v. De Laistre, 2 Harr.&J.. 
191,°3';Am.D, 535. : 


Mass.—Ufford v. Spaulding, 30 N.E.. 
360, 156 Mass. 65. 


Mich.—Ellis v. Maxson, 
186, 2 Am.R. 81. 


Minn.—Myers v. Chicago, ete., R.. 
2) a 694, 69 Minn. 476, 65 Am.. 


Miss.—Hemphill v. Alabama Bank, 
14 Miss. 44. 


Mo.—Span vy. Jackson, ete., Coal,. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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19 Mich.” 


- 


na =~ 


—- §§ 755-756] 


idence.*? The rule, it is said, “has been constantly 


maintained, at law and in equity, 
1 933 
America. 


[§ 756] 2. Whether Addressed to Court or Jury. 


While there are some decisions in 


etc., Co., 16 S.W.(2d) 190, 322 Mo. 158; 
Bennett v. Lohman, 238 S.W. 792, 292 
Mo. 477; Fogle v. Pindell, 154 S.w. 
81, 248 Mo. 65; Norman v. Connecti- 
eut F. Ins; Co., 141 S.W. 620, 237 Mo. 
585; Norman y. Pennsylvania F. Ins. 
Co., 141 S.W. 618, 237 Mo. 576; Lee v. 
Missouri Pac. R. Co., 92 S,W. 614, 195 
Mo. 400; Hazelett v. Woodruff, 51 
S.W. 1048, 150 Mo. 534; The Time v. 
Parmlee, 10 Mo. 586; The Raritan v. 
Pollard, 10 Mo. 583; Rees v. Metro- 
politan L. Ins. Co., (App.) 251 S.W. 
395; Gimbel v. Mitchell, 219 S.W. 676, 
203 Mo.App. 610; Rialto Co. v. Miner, 
166 S.W. 629, 183 Mo.App. 119; Shel- 
ton. v. Metropolitan. St. R..Cot, 151 
S.W. 4938, 167 Mo.App. 404; Madden 
v. Missouri Pac. R. Co., 151 S.W. 489, 
167 Mo.App. 143; Conrad v. Fisher, 
37 Mo.App. 352, 8 L.R.A. 147. 


Mont.—Springhorn v. Roberts, 250 
©. 1912; 77 Mont. 395; Ridpath  v. 
Heller, 129 P. 1054, 46 Mont. 586; Mc- 
Knight v. Oregon Short Line R. Co., 
$2 P. 661, 83 Mont. 40; Bank of Com- 
merce v. Fuqua, 28 P. 291, 11 Mont. 
285, 14 L.R.A. 588, 28 Am.S.R. 461. 


Neb.—Twamley v. Chicago Great 
Western R. Co., 196 N.W. 319, 111 
Neb. 311; Smith v. Mason, 63 N.W. 
41, 44 Neb. 610; Sells v. Haggard, 32 
N.W. 66, 21 Neb. 357. 


N.H.—Kimball v. Kimball, 73 A. 
408, 75 N.H. 291; Taylor v. Barron, 
30 N.H. 78, 64 Am.D, 281; Emery v. 
Berry, 28 N.H. 473, 61 Am.D. 622. 


N.Y.—Apfelberg v. Lax. 174 N.E. 
759, 255 N.Y. 377; Fitzpatrick v. In- 
‘ternational R. Co.,, 169 "N.f. 112,252 
Ia La, 1 OS A. LR. 8014: . Inter- 
mational Text Book Co. v. Con- 
melly, 99 N.E. 722, 206 N.Y. 188, 42 
L.R.A.N.S. 1115; Monroe v. Douglass, 
5 N.Y. 447; Watkins v. Commercial 
Stevedoring Co., 214 N.Y.S. 634, 216 
App.Div. 234; Hanna v. Lichtenhein, 
169 N.Y.S. 589, 182 App.Div. 94 [rev 
TOO NPE 625, 225 N.Y.579)s) Storrs vi 
Northern Pac. R. Co., 132. N.Y.S. 954, 
148 App.Div. 403; Electric Fireproof- 
ing Co. v. Smith, 99 N.Y.S. 37, 113 
App.Div. 615; Pratt v. Roman Catho- 
lie Orphan Asylum, 46 N.Y.S. 1035, 20 
App.Div. 352; Pomeroy v. Ainsworth, 
22 Barb. 118; Persse, etc., Paper 
Works v. Willett, 24 N.Y.Super. 131, 19 
Abb.Pr. 416; In re Larsen, 242 N.Y.S. 
486, 137 Mise. 271; Matter of Smith, 
942 N.Y.S. 464, 136 Misc. 863; Lemyé 
vy. Sirker, 224 N.Y.S. 130, 130 Misc. 
695; Houghtaling v. Upper Kittan- 
ming Brick Co., 155 N.Y.S. 540, 92 
Mise. 228; Audley v. Townsend, 96 
N.Y.S. 439, 49 Mise. 23 [rev 110 N.Y.S. 
575, 126 App.Div. 431]; Thomas v. 
Robinson, 3 Wend. 267. 


’N.C.—Howard v. Howard, 158 S.E. 
401, 200 N.C. 574: Lassiter v. Norfolk, 
-etc., R. Co., 48 S.E. 642, 136-N.C. 89. 


N.D.—Wilson v. Kryger, 149 N.W. 
721, 29 N.D. 28; Cosgrave v. McAvay, 
139 N.W. 693, 24 N.D. 343. 


Ohio.—Williams v. Finlay, 40 Ohio 
St. 342; Yeazel v. Louisville, ete., R. 
Co., 32 OhioC.A. 492; Barger v. Chesa- 
peake, etc., R. Co., 28 OhioC.A. 92. 


Okl.—Mansur, etc., Impl. Co. v. Wil- 
Jet, 61 P. 1066, 10 Ok]. 383; Richardson 
v. Mackay, 46 P. 546, 4 Okl. 328; Dun- 
ham v. Holloway, 41 P. 140, 3 Okl. 244. 


Pa.—American Alkali Co. v. Huhn, 
58 A. 283, 209 Pa. 238; Phillips v. 
Gregg, 10 Watts 158, 36 Am.D. 158; 
Cape May Real Est. Co. v. Worthing- 


STATUTES 


in England and 
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that foreign laws are to be proved as facts by evi- 
dence which must go to the jury,?* the weight of 


authority is that such laws are to be proved as 


which it is held ! to the jury.?® 


ton, 42 Pa.Super. 7; Cape May Real 
Est. Co. v. Bennett, 42 Pa.Super. 6; 
Cape May Real Hst. Co. v. Henderson, 
42 Pa.Super. 1; Com. vy. Reigel, 22 Pa. 
Dist. 903; Lyon v. Goldsmith, 1 Le- 
highVal.L.R. 177. 


Philippine.—Sy Joc Lieng, etc. v. 
Petronila Encarnacion, etc., 16 Philip- 
pine 137. 


Porto Rico.—Fernandez v. Calaf, 7 
Porto Rico Fed. 376. 


R.I.—O’Donnell v. Johnson, 90 A. 
165, 36 R.I. 308. 


Tex.—Abeel v. Weil, 283 S.W. 769, 
115 Tex. 490; Armendiaz v. De La 
Serna, 40 Tex. 291; Bryant v. Kelton, 
1 Tex. 434; Johnston v. Branch Bank- 
ing Co., (Civ.App.) 143 S.W. 193; At- 
chison, ete., R. Co. v. Pickens, (Civ. 
App.) 118 S.W. 1133. 


Vt.—Ward v. Morrison, 25 Vt. 593. 


Va.—Union Cent. L. Ins. Co. v. 
Pollard, 26 S.E. 421, 94 Va. 146, 64 Am. 
SiR 15; 36. aR. Ave 27d 


Wash.—Lagomarsino Vv. Pacific 
Alaska Nav. Co., 170 P. 368, 100 Wash. 
105, State v. Collins, 124 P. 908, 69 
Wash. 268; Lowry v. Moore, 48 P. 
238, 16 Wash. 476, 58 Am.S.R. 49. 


Eng.—Nelson v. Bridport, 8 Beav. 
527, 50 Reprint 207; Sussex Peerage 
Case, 8 Reprint 1034, 11 Cl.&F. 85. 


$2. U.S.—Dickerson v. Matheson, 
50 F. 73 [aff 57 F. 524, 6 C.C.A. 466]. 


La.—Gonzales v. Sanchez, 4 Mart. 
N.S. 657. 


Md.—Mandru v. Ashby, 71 A. 312, 
108 Md. 693. 


N.Y.—In re Larsen, 242 N.Y.S. 486, 
137 Misc. 271. 


N.D.—Wilson v. Kryger, 149 N.W. 
(2-29 2NADY 28 Taft. 30 SiCt. 134-242 
U.S. 171,/ 61 L.Ed. 2291. 


R.I.—O’Donnell v. Johnson, 
1165, 36 R.I.- 308. 


Tex.—Atchison, ete., R. Co. v. Mills, 
108 S.W. 480, 49 Tex.Civ.App. 349. 


Vt.—Woodbridge v. Austin, 2 Tyler 
364, 4 Am.D. 740. 


And see cases supra note 31. 


[a] Admissions.—(1) In an action 
for personal injury to an employee 
caused in another state, a statement 
in the record by defendant’s counsel 
that it was conceded that the fellow 
servant law was in force in such other 
state, and that the act would be con- 
sidered as having been introduced, is 
insufficient to show what the law is 
in such state respecting fellow serv- 
ants. Atchison, etc.. R: Co. v. Mills, 
108 S.W. 480, 49 'Tex.Civ.App. 349. 
(2) Although the answer in an action 
to detérmine adverse claims recited 
Rev. Laws Minn. 1905, § 4442, rela- 
tive to cancellation of instruments 
and the reply admitted that same 
reads as stated, this was no proof 
that such statute was the law of that 
state, when the contract in question 
was there executed, such as would 


90 SAS 


preclude the presumption, under 
Comp. Laws 1913, 7936, subd. 41, 
that the common law _ governed. 


Wilson v. Kryger, 149 N.W. 721, 29 N. 

D. 28 [aff 37 S.Ct. 34, 242 U.S. 171, 61 
L.Ed. 229]. 

[b] Mere citations of English 

| statutes and authorities cannot he ac- 


facts by evidence addressed to the court and not 
Although the law of another state 


cepted as showing the English law. 
Dickerson v. Matheson, 50 F. 73 [aff 
57 F. 524, 6 C.C.A. 466]. 


[ec] Mere reading of the law of an- 
other state to the court in argument 
cannot supply the failure to prove the 
law in the manner prescribed by Code 
Gen. Pub. L. (1904) art 35 § 53. Man- 
dru v. Ashby, 71 A. 312, 108 Md. 6938. 


[d] Statements in briefs.—State- 
ments respecting laws of foreign 
state, in briefs, are not proof of such 
laws. In re lLarsen’s Estate, 242 
N.Y.S. 486, 137 Mise. 271. 


[e] Proof of statute of limitations. 
—Proof that a section of the statutes 
of another state declares that “every 
action, other than for the recovery of 
real estate, for which no limitation is 
otherwise prescribed, shall be brought 
within four years,” does not amount 
to proof that four years is the limi- 
tation imposed upon an action on a 
county bond, as the language of the 
statute assumes that other statutes 
exist or may exist relating to specific 
causes of action. Moore y. Coler, 94 
N.Y.S. 630, 106 App.Div. 331. 


[f] Proof that statute was in force 
at time of contracting.—Upon a plea 
of, usury as a defense to a contract 
governed by the law of another state, 
defendant must prove that the statute 
was in force at the time of the execu- 
tion of the contract. Thomas v. 
Clarkson, 54 S.E. 77, 1258 Ga. 72, 6 
L.R.A.N.S. 658; Brooks v. Boyd, 57 
S.E. 1093, 1 Ga.App. 65. 


83. Liverpool, etc., Steam Co. v. 
Phenix Ins. Co., 9 S.Ct. 469, 129 U.S. 
397, 445, 32 L.Ed. 788 [quot Panama 
Electric R. Co. v.: Moyers, 249 F. 19, 
20521 Ol CsC Ag Goals 


34 Consequa v. Willings, 6 FE 
Cas.No. 3,128, 1 Pet.C.C. 225; State v. 
Jackson, 13 N.C. 563. 


$5. U.S—Church v. 
Cranch 187, 2. L.Ed. 249. 


Ga.—Missouri Ins. Co. v. Lovelace, 
58 S.H..93, 1 Ga.App. 446. 


Fg Nope v. Chouteau, 25 Mo. 
465. 


N.H.—Hall v. Costello, 48 N.H. 176, 
2 Am.R. 207; Pickard v. Bailey, 26 
N.H. 152. : 


N.Y.—Monroe v. Douglass, 5 N.Y. 
447; Thompson v. Ketcham, 8 Johns. 
189, 5 Am.D. 332. 


Pa.—Bock v. Lauman, 24 Pa. 435. 


Va.—Union Central L. Ins. Co. v. 
Pollard, 26 S.E. 421, 94 Va. 146, 64 
Am.S.R. 715, 36 L.R.A. 271. 


[a] Statements by eminent text- 
writers.—‘‘The better opinion seems 
to be, that this proof must be made 
to the Court, rather than to the jury. 
‘For,’ observes Mr. Justice Story, ‘all 
matters of law are properly referable 
to the Court, and the object of the 
proof of foreign laws\is to enable the 
Court to instruct the jury what, in 
point of law, is the result of the for- 
eign law to be applied to the matters 
in controversy before them. The 
Court are, therefore, to decide what is 
the proper evidence of the laws of a 
foreign country; and when evidence 
is given of those laws, the Court are 
to judge of their applicability, when 
proved, to the case in hand.’” 1 
Greenleaf Evidence § 486. 


Hubbart, 2 
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is a matter of fact, it is said that all the analogies 
incline the court to regard the interpretation of 
foreign laws, whether written or unwritten, as fall- 
ing within the province of the court.*® 


[§ 757] 3. Admissibility—a. In General. Inas- 
much as one who relies on statutes of another state 
or country as the foundation of a cause of action 
or defense must prove them,” evidence of the stat- 
utes creating the cause of action or defense is, of 
course, admissible if a proper foundation for its ad- 
mission has been laid by the pleadings;** but such 
evidence is not admissible unless the statutes have 
been specially pleaded.*® As a general rule, only 
the applicable statutes of the foreign state should 
be offered or admitted in evidence,*® and a party 
offering a section of the code of another state as 
proof of its law is not required to introduce all 
cognate sections;*! if other sections are appli- 
cable, the other party may offer them, but cannot 
complain that his adversary did not do so.4? It 
has been held, however, that the general rule as 
to the admissibility of applicable statutes does not 
apply where a whole chapter was offered and admit- 


ted in evidence for the purpose of establishing the © 


fact that the foreign state had adopted the Negotia- 
ble Instruments Law.*# 


[§ 758] b. Character of Evidence Admissible— 
(1) Parol Evidence—(a) In England. ‘The earlier 
decisions held that the law of a foreign country could 
not be proved by parol, but that a copy properly 
authenticated must be produced.** The later deci- 
sions, however, repudiated this doctrine and it is 
now the established rule that written, as well as 
unwritten, laws of a foreign state may be proved 


26. Charlotte v. Chouteau, 25 Mo. lingk v. Inglis, 3 East 381, 102 Reprint 
| Boehtlineck v. Schneider, 3 Esp. 
58, 170 Reprint 537; 


465. 643; 
27. See supra § 755. 


-38. Panama Electric R. Co. v. Moy- 
ers, 249 BL - 19,161 ‘CCrAc “79: South= 
ern R. Co. v. Jordan, 68 So. 418, 192 


How.St.Tr. 225. 


STATUTES 


45. Nelson v. Bridport, 
527, 50 Reprint 207; 


’ 


by calling professional witnesses to give their opin- 
ion on the subject ;*® .that is to say, it may be proved 
by properly qualified witnesses who ean state from 
their own knowledge and experience, gained by 
study and practice, tiot only what are the words in 
which the law is expressed, but also what is the 
proper interpretation of those words, and the legal 
meaning and effect of them as applied to the case 
in question.*® 5 

[§ 759] (b) In United States—aa. Statutes or 
Written Laws of Foreign Countries. There is some 
conflict of authority as to whether the written or 
statute laws of a foreign country may be shown 
by parol evidence. 


In the federal courts most of the decisions hold 
that this is not permissible and that the statutes or 
written laws of foreign countries should be proved 
by the law itself, as written;4#* but in one decision 
it is held that such laws may be proved by the sworn 
testimony of experts.*§ 


In the state courts there is also a conflict of au- 
thority on this question. In some jurisdictions it 
is held*® or said®° that parol evidence is admissible 
to prove the written or statute laws of a foreign 
country, and that a person offered as a witness and 
expert in foreign law may state the written law 
without producing it,®4 or that he may produce a 
copy of the statutes or code of the foreign country 
and refer to the same for the purpose of refresh- 
ing his recollection as to the law.®? To the con- 
trary, it is the general rule in most jurisdictions 
that, in the absence of statutory authority, parol 
evidenee is not admissible to prove the written laws 
or statutes of a foreign country,®* at least without 


tents, indeed, might often mislead 
persons not familiar with the par- 
ticular system of law: the witness 
is called upon to state what law does 
result from the instrument.’ Baron 
De Bode’s Case, 8 Q.B. 208, 250, 115 
Reprint 854. 


Picton’s Case, 30 


8 Beav. 
Vander Donckt 
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a) 
ap 
| 
| 

| 


Ala. 528; Bernardston Cong. Unitarian 
Soc. v. Hale, 51 N.Y.S. 704, 29 App.Div. 
396, 27 N.Y.Civ.Proc. 303: 


39. JIowa.—Carey  v. 
ete., R. Co., 5 Iowa 357. 


' Mo.—Morton v. Supreme Council of 
The Royal League, 73 S.W. 259, 100 
Mo.App. 76. 


N.J.—Rutherford v. Franklin Trust 
Co., 43 A. 1098, 58 N.J.Eq. 584. 


N.Y.—Audley v. Townsend, 96 
N.Y.S. 439, 49 Misc. 23. 


Ohio.—Andrews, etc., Iron Co. v. 
I. D. Smeade Heating, etc., Co., 5 Ohio 
Cir.Dec. 460, 11 OhioCir.Ct. 286. 


Okl.—Dunham vy. Holloway, 
140, 3 Okl. 244. 

Or.—Long v. Dufur, 113 P. 59, 58 
Or. 162. 

S.D.—Baird v. Mall, 232 N.W. 47. 

40. Davis v. McColl, (Mo.App.) 184 
S.W. 920. 

41. Southern R. Co. v. Robertson, 
66 S.E. 535, 7 Ga.App. 154, 

42. Southern R. Co. v. Robertson, 
supra. 

43. Davis v. McColl, (Mo.App.) 184 
S.W. 920. 


44, Millar v. Heinrick, 4 Campb. 
155, 171 Reprint 50; Clegg v. Levy, 3 
Campb. 166, 170 Reprint 1343; Boht- 


Cincinnati, 


a Ps 


v. Thellusson, 8 C.B. 812, 137 Reprint 
727; Sussex Peerage Case, 11 ClL&F. 
85, 8 Reprint 1034; Baron De Bode’s 
Case, 8 Q.B. 208, 115 Reprint 854. 


[a] In support of this rule it was 
said: (1) By Lord Coleridge: ‘The 
question . is, not what the lan- 
guage of the written law is, but what 
the law is altogether, as shewn by 
exposition, interpretation and adjudi- 
eation. - . Courts require, not 
the actual written words of a foreign 
law, but the law itself; for which 
purpose a professional witness is re- 
quired to expound it.” Baron De 
Bode’s Case, 8 Q.B. 208, 265, 115 Re- 
print 854. (2) By Lord Denman: ‘It 
is objected that this [i. e., permitting 
a professional witness to testify con- 
cerning the written law] is a viola- 
tion of the general principle, that the 
contents of a written instrument can 
be shewn only by producing the in- 
strument or accounting for its non- 
production. But there is another gen- 
eral rule: that the opinions of per- 
sons of science must be received as to 
the facts of their science.’ That rule 
applies to the evidence of legal men; 
and I think it is not confined to un- 
written law, but extends also to the 
written laws which such men are 
bound to know. Properly speaking, 
the nature of such evidence is, not to 
set forth the contents of the written 
law, but its effect, and the state of 
law resulting from it. The mere con- 


46. Nelson v. Bridport, 
527, 50 Reprint 207. 


47. Robinson v. Clifford, 20 F.Cas. 
No. 11,948, 2 Wash. 1; U.S. v. Ortega, 
27 F.Cas.No. 15,970, 4 Wash. 531; 
Hoffm. Land Cas. 135. See Pierce v. 
Indseth, 1 S.Ct. 418, 106 U.S. 546,27 
L.Ed. 254 (as perhaps sustaining this 
view). 


48. The Pawashick, 19 F.Cas.No. 
10,851, 2 Lowell 142. 


49. Barrows v. Downs, 9 R.I. 446, 
11 Am.R. 283. 


{a] In support of this view it was 
said: “There are many cases where 
the evidence of a professional person, 
or one skilled virtute officii, may be 
much more satisfactory evidence of 
what the law is, than the mere exem- 
plification of the exact words of a 
foreign statute, which the court may 
not have the necessary knowledge to 
construe.” Barrows v. Downs, 9 R.I. 
446, 453, 11 Am.R. 288. 


50. Line v. Mack, 14 Ind. 330. 


51. Barrows y. Downs, 9 R.I. 446, 
11 Am.R. 288. 


52. Barrows v. Downs, 9 R.I. 446, 
11 Am.R. 283. 


53. Ala.—Innerarity v. 
Ala. 660. 


8 Beav. 


Mims, 1 


‘ Mich.—Kermott v. Ayer, 11 Mich. 
For later cases, developments and changes: in the law see Annotations, same title and section number. E 


oe 
ee 
m 


\ 


/ 


§§ 759-760] 


some showing why secondary evidence becomes nec- 
essary ;°* and this is based on the familiar prin- 
ciple that, like the proof of every other fact, the 
best evidence of which the cause is susceptible must 
It has been held, however, that 
where a foreign written law has been introduced 
in evidence, the court may receive testimony of 
witnesses learnéd in the foreign law to inform the 
eourt of the construction of such law,®* at least 
where the accepted or proper construction is open 
Where, however, the dee- 
laration alleges the judgment sued on and a certain 
statute of the foreign state, a plea of nul tiel rec- 
ord admits the statute and it need not be proved.57% 


Under statutes. Parol evidence to prove the stat- 
ute law of a foreign country may be admitted under 
a statute providing that the existence, tenor, and 


‘be produced.®5 


to reasonable doubt.57 


181. 


Pek ac v. Chouteau, 25 Mo. 


Neb.—Cook v. Chicago, etc., R. Co., 
110 N.W. 718, 78 Neb. 64. 


» N.Y.—Traders’ Nat. Bank v. Jones, 
93 N.Y.S. 768, 104 App.Div. 433; Geo- 
ghegan v. Atlas Steamship Co., 10 N. 
Y.S. 121, 16 Daly 229; Peo. v. Rosen- 


zweig, 96 N.Y.S. 1038, 47 Misc. 584; 
Kenny v. Clarkson, 1 Johns. 385, 3 
Am.D. 336. 


N.D.—In re Peterson, 134 N.W. 751, 
22 N.D. 480. 


Pa.—Phillips v. Gregg, 10 Watts 
158,- 36 Am.D. .158;. Dougherty v. 
Snyder, 15 Serg.&R. 84, 16 Am.D,. 520. 
Compare American L. Ins., etc., Co. v. 
Rosenagle, 77 Pa. 507 (where it was 
held that the law of a foreign coun- 
try on a given subject may be proved 


by any person, although not a lawyer 


or not having filled a public office, who 
has been in a position to render it 
probable he would make himself ac- 
quainted with it. 
from this report whether the foreign 
Jaw referred to was unwritten or stat- 
utory). 


Vt.—Spaulding v. Vincent, 24 Vt. 
501. 


[a] Thus a commission to take the 
testimony of foreign lawyers to prove 


the existence and construction of a 


statute of their country is properly 
denied where the moving papers fail 
to show any ambiguity or uncertainty 
in the meaning of the statute, or that 
it has received any judicial interpre- 
tation, or that it cannot be proved un- 
der Code Civ. Proc. § 942, providing 
‘for the proving of foreign statutes by 
officially printed copies. Geoghegan 
v. Atlas SS. Co., 10 N.Y.S. 121, 16 Daly 
229. 


[b] Ihetter is inadmissible to prove 


law of foreign country.—Pratt v. Ro- 


man Catholic Orphan Asylum, 46 N. 
Y.S. 1035, 20 App.Div. 352 [aff 59 N.E. 
1120, 166 N.Y. 593). 


[ec] Exception to rule——While the 
usual modes of authenticating writ- 
‘ten laws of a foreign country are by 
an exemplification of a copy under 
the great seal of the state or by a 
copy proved to be a true copy or by 
the certificate of an officer authorized 


“by law, which certificate must itself 
‘be authenticated, yet this rule may 
be relaxed or changed in case of ne- 


‘eessity; and where it may be and most 
probably is impossible to procure an 
authenticated copy of the foreign law, 
it will be permissible to show what 
the law was by witnesses who, al- 
though they were not learnéd in the 
law, were yet in a position to be con- 


It does not appear 


pra. , 

60. Ark.—MecNeill v. Arnold, 17 
Ark. 154. 

Tll.—McDeed v. McDeed, 67 Ill. 545; 
Hoes v. Van Alstyne, 20 Ill. 201; Mil- 
ler v. Miller, 257 Ill.App. 287. 

Ind.—Line v. Mark, 14 Ind. 330; 
‘Comparet v. Jernegan, 5 Blackf., 375. 


STATUTES 


when the law in 


panied by a copy 


versant with the law. Phillips v. 
wr ales 10 Watts (Pa.) 158, 36 Am.D. 


54. Kermott v. Ayer, 11 Mich. 181; 
Geoghegan v. Atlas Steamship Co., 10 
N.WiS. 121, 16 Daly: 229, 


55. Charlotte v. Chouteau, 25 Mo. 
465; Dougherty v. Snyder, 15 Serg.& 
R. (Pa.) 84, 16 Am.D. 520. And see 
eases supra note 53. 


56. Canale v. Peo., 52 N.E. 310, 177 
ae 219; Charlotte v. Chouteau, 25 Mo. 

5 

[a] Thus it has been held that 
where the Italian code was produced 
in evidence, and it was claimed that 
the code did not require certain for- 
malities to render a marriage valid, 
testimony of witnesses learnéd in 
Italian law was admissible to show 
the construction of the statute in 
question. Canale v. Peo., 52 N.E. 310, 
AT REVLON Gs 


57. Slater v. Mexican Nat. R. Co., 
24 S-Ct. 581, 194 U.S. 120, 48 L.Ed. 
900 [aff 115 F. 598, 53 C’C.A. 239]. 


57144. Jackson v. Baxter, Smith 
(Ind.) 15. 
58. Pierce v. Indseth, 1 S.Ct. 418, 


106 U.S. 546, 27 L.Ed. 254 (Minnesota 
statute). 


59. See statutory provisions. 


[a] In Indiana (1) it has been held 
that parol testimony of an expert in 
the laws of a sister state is admissi- 
ble to prove the statutes of that state 


and their effect under a statute pro- 
viding that ‘the existence and tenor 
or effect of the laws of any foreign 
country may be proved as facts by 
parol evidence; but if it shall appear 
that the law in question is contained 
in a written statute or code, the court 
may, in its discretion, reject any evi- 
dence of such law which is not accom- 
panied by a copy thereof.” Smith v. 
Smith, 168 N.B. 462, 463, 91 Ind.App. 
13. (2) A further statute providing 
that laws of another state may be 
proved by means of copies duly at- 
tested by proper officers of courts of 
that state does not provide an ex- 
clusive method. Smith v. Smith, su- 


Iowa.—Latterett v. Cook, 1 Iowa 1, 


62 Am.D. 428. 


La.—Phillips v. Murphy, 2 La. Ann.) 
654, ; 
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effect of a foreign law may be proved by parol 
evidence but that the court may in its diseretion, 


question is contained in a written 


statute, reject such evidence unless it be accom- 


of the statute.®8 


[§ 760] bb. Statutes of Sister States. According 
to the decided weight of authority, in the absence 
of statute providing otherwise,°® the statute law of 
a sister state cannot be proved by parol evidence,®° 
although it has been said that “in case it appeared 
that a foreign statute could not be procured, prop- 
erly authenticated, then perhaps oral evidence of 
the law might be admissible.’ 
held that where a statute of a sister state has been 
introduced in evidence, parol evidence is admissible 
to show its true meaning or construction,®? and that 
parol evidence is admissible for this purpose where 


But it has been 


Md.—Zimmerman v. Helser, 32 Md. 
274; Gardner v. Lewis, 7 Gill 287. 


tsetse v. Canton, 3 Pick. 


Mich.—Peo. vy. Lambert, 5 Mich. 349, 
72 Am.D, 49. 


Mo.—Rialto Co. v. Miner, 166 S.W. 
629, 183 Mo.App. 119; Trimble v. 
Speneer, 166 S.W.: 820, 179 Mo.App. 
.>) . 

Neb.—Cook v. Chicago, etc., R. Co., 
110 N.W. 718, 78 Neb. 64; Hewit v. 


Bank of Indian Territory, 92 N.W. 
250, 741, 64 Neb. 463. 


N.H.—Emery v. Berry, 28 N.H. 473, 
61 Am.D. 622. 


N.J.—Van Buskirk v. Mulock, 18 
N.J.Law 184. 
N.Y.—Toulandou vy. Lachenmeyer, 


31 N.Y.Super. 45, 6 Abb.Pr.N.S. 215, 
37 How.Pr. 145. : 


VaR LS v. Stephen, 1 Serg.&R. 


S.C.—Free v. Southern R. Co., 58 
S.E. 952, 78 S.C. 57. 


Tex.—Martin v. Payne, 11 Tex. 292. 


Vt.—Frederick v. Morse, 92 A. 16, 
88 Vt. 126; State v. Horn, 43 Vt. 20; 
Spaulding v. Vincent, 24 Vt. 501. 


[a] Thus (1) it has been held that 
the statute law of another state can- 
not be proved by the testimony of a 
member of the bar of that state. 
Zimmerman y. Helser, 32 Md. 274. 
(2) The statute law of a sister state 
cannot be proved by the deposition of 
a witness, and it is error to admit 
such evidence. lLatterett v. Cook, 1 
Iowa 1, 68 Am.D. 428. (38) On an is- 
sue as to the validity of a marriage 
performed before a justice of the 
peace in a foreign state, evidence of 
a layman that he knew that justices 
in that state performed marriages 
was insufficient to show statutory 
authority. Frederick v. Morse, 92 A. 
16, 88 Vt. 126. (4) Letter from the 
attorney general of a sister state 
stating that under its laws a certain 
age was the legal age of a female was 


incompetent to prove such fact. Mil- 
ler v. Miller, 257 Ill.App. 287. 

61. Raynham v. Canton, 3 Pick. 
(Mass.) 293, 296. 

62. Walker v. Forbes, 31 Ala. 9; 
Barkman .v. Hopkins, 11, Ark. 157; 


Hoes v. Van Alstyne. 20 Ill: 201, 202; 
Greasons v. Davis, 9 Iowa 219. 


“Courts have uniformly taken no- 
tice of the construction given to for- 
eign statutes by the foreign tribunals; 
and to enable them to do this, they 
have always been in the habit ‘of 
looking to the reports of such tribu- 
nals. Whatever the court may take 
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both parties have treated the statutes as properly 
in evidence although such was not the case.** 


Minority rule. In other states, contrary to the 
majority rule just stated,°* it is held that the ex- 
istence and construction of a statute of a sister 
state may, without producing the statute, be shown 
by parol evidence, such as the testimony of one 
learnéd in the law of that state;°° and it has been 
held in one state that this is permissible, at least 
in the absence of seasonable objection.°® It has 
further been held that the right to prove the stat- 
ute law of sister states by this method is not af- 
fected by statutes authorizing other methods of 
proof.®* 


[§ 761] (2) Properly Authenticated Copies—(a) 
Of State Statutes—aa. In General. In pursuance 
of the provision of the federal constitution that con- 
gress may, by general laws, prescribe the manner 
in which the statutes of a state shall be proved,** 
congress has declared that “the acts of the legis- 
lature of any State or Territory . . . shall be 


notice of, or may learn from reported | 85 Am.D. 629; 


decisions, it may also be informed of 
by the testimony of witnesses learned 
in the foreign law.’ Hoes v. Van Al- 
styne, supra. 


[a] As for instance by the testi- 
mony of competent witnesses learned 
in the law of that state. See cases 
supra this note. But see St. Louis, 


82 OhioC.A. 353. 
[a] 


STATUTES 


Title Guarantee, etc., 
Co. v. Trenton Potteries Co., 38 A. 
422, 56 N.J.Hq. 441; 


As for instance (1) state stat- 
utes providing that printed copies of 
statutes of another state published by 
the authority thereof shall be admit- 
ted as presumptive evidence of such 


eA ran! 4 
je ie an 


authenticated by having the seals of such State, 
Territory, or Country affixed thereto,’®® and the 
statutes of a sister state may be proved by copies. 
thereof, duly authenticated -in conformity with the 
provisions of the federal statute or with the pro-’ 
visions of state statutes containing similar require- 
ments.7° Although there are some early decisions 
to the contrary,’1 some of which have been over- 
uled by necessary implication by later decisions of 
the courts of the same jurisdiction,’? it is very gen- 
erally held that the method of proof provided by 
the federal statute is not exclusive,’* and that the 
statutes of sister states may be proved by other 
methods provided by state statutes,** or even by 
parol evidence, in the limited number of jurisdic- 
tions where the right to prove statutes of sister 
states by parol evidence is recognized.*®> Converse- 
ly, a statute of another state authenticated as re- 
quired by the federal statute is admissible in evi- 
dence, although the authentication be not in con- 
formity with the statute of the state in whose court 
the evidence is sought to be introduced.*® 


Bank of Indian Territory, 92 N.W. 
250, 741, 64 Neb. 463. 


N.H.—State v. Carr, 5 N.H. 367. 


N.J.—Van Buskirk v. Mulock, 18 
N.J.Law 184; Title Guarantee, etc., 
Co. v. Trenton Potteries Co., 38 A. 422, 
56 N.J.Eq. 441. 


N.Y.—Toulandon v., Lachenmeyer, 


Smith v. Rogers, 


YS ggetedetet 


etc., R. Co. v. Stewart, 61 S.W. 169, 68 
Ark. 606, 82 Am.S.R. 311 (a witness 
will not be permitted to testify as to 
the construction put upon the stat- 
utes of a sister state by its supreme 
court, since the best evidence of what 
that court has said on that subject is 
the report of its decisions). 


[b] Limitation of the rule is that 
courts should not admit in evidence 
and treat as correct the testimony of 
a witness as to such provisions, with- 
out examination as to his qualifica- 
tion, and solely on the authority of 
his statement that he knows the laws 
of another state. O’Donnell v. John- 
son, 90 A. 165, 36 R.I. 308. 


63. Rialto Co. v. Miner, 166 S.W. 
629, 183 Mo.App. 119. 


64. See supra text and note 60. 


65. Chattanooga, etc, R. Co. v. 
Jackson, 13 S.E. 109, 86 Ga. 676; Bies- 
enthall v. Williams, 62 Ky. 329, 85 
Am.D. 629; Title Guarantee, ete., Co. 
v. Trenton Potteries Co., 38 A. 422, 
56 N.J.Eq. 441; Smith vy. Rogers, 32 
OhioC.A. 353; Barger v. Chesapeake, 
etc., R. Co., 21 OhioN.P.N.S. 97. 


[a] In support of this view it was 
said: “In order to know what the law 
of a foreign state is on a given sub- 
ject we need something more than the 
production of the statute, for that 
only gives the words in which the 
law is written. The question to be 
determined is not what-the language 
of the law is, but what the law is al- 
together, as shown by exposition, in- 
terpretation and adjudication; and 
this, I take it, can best be ascertained 
by the testimony of a professional 
witness, whose special knowledge en- 
ables him to speak to that fact.” Ti- 
tle Guarantee, etc., Co. v. Trenton Pot- 
teries Co., 38 A, 422, 56 N.J.Hq. 441, 


444, 

‘66. Mosko v. Matthews, 284 P. 
1021, 87 Colo. 55 

67. Mosko v. Matthews, supra; 


Biesenthall v. Williams, 62 Ky, 329, 


laws (Mosko v. Matthews, 284 P. 1021, 
87 Colo. 55), (2) or shall be received 
as evidence of the public laws of such 
state (Title Guarantee, etc., Co. v. 
Trenton Potteries Co., 38 A. 422, 56 
N.J.Eq. 441, 446), (3) or a federal 
statute providing that “the acts of 
the legislature of any state or ter- 
ritory shall be authenticated by hav- 
ing the seals of such state or terri- 
tory affixed thereto” (Title Guaran- 
tee, etc., Co. v. Trenton Potteries Co., 
supra). (4) None of the statutory 
methods hereinbefore set out are ex- 
clusive. See cases supra this note. 


68. U.S. Const. art 4 § 1. 
69. USCA tit 28 § 687: 


70. U.S—U. S. v. Amedy, 11 
Wheat. 392, °6  hehd?502's, “Oy Sv -v: 
Johns. 26 F.Cas.No. 15,481, 4 Dall. 
412, 1 Wash.C.C. 363, 


Ala.—Wilson v. Walker, 3 Stew. 
211; Bonner v. State, 62 So. 337, 8 
Ala.App. 236. - 


Ill— Hudson v. Greenhill Seminary 
Corp., 118 Ill. 618. 


Ind.—Ansley v. Meikle, 81 Ind. 260; 
Hall v. Harris, 16 Ind. 180; Line v. 
Mack, 14 Ind. 330. 


Ky.—Taylor v. Bank of Illinois, 7 
T.B.Mon. 576. 


La.—Rice’s Suce:, 21 La.Ann. 614; 
Bank of Philadelphia v. Lambeth, 4 
Rob. 463; Commercial Bank y. King, 
3 Rob. 248; Lapice v. Smith, 13 La. 
91,33 Am.Di 555: 


se ee v. Gilman, 20 Me. 


Md.—Goldsborough v. Tinsley, 113 
A. 861, 188 Md. 411; Zimmerman vy. 
Heiser, 32 Md, 274; Baltimore, etc., R. 
or Vi (Glentin 28" Wd > 28701927 Am, 


Mont.—Ridpath y. Heller, 
1054, 46 Mont. 586. 


Neb.—Topliff v. Richardson, 107 N. 
W. 114, 76 Neb. 114; Rieck v. Griffin, 
103 N.W. 1061, 74 Neb. 102; 


129. Py 


~ 


31 N.Y.Super. 45, 6 Abb.Pr.N.S. 215, 37 
How.Pr. 145; Coit v. Millikin, 1 Den. 
376; Lincoln vy. Battelle, 6 Wend. 475. 


N.C.—State v. Cheek, 35 N.C. 114; 


State v. Jackson, 13 N.C. 563; State 


v. Twitty, 9 N.C. 441, 11 Am.D. 779. 


Ohio.—Barger v. Chesapeake, etc., 
R. Co., 21 OhioN.P.N.S. 97. 


Pa.—Grant v. Henry Clay Coal Co., 
80 Pa, 208. 


Tenn.—Couch v. State, 203 S.W. 831, 
140 Tenn. 156. 


Va.—Union Cent. L. Ins. Co. v. Pol- 


|lard, 26 S.B. 421, 94 Va. 146,64 Am. 


S-R..6715, .°36.45.R-A.~ 2715) Walsons we 
Lazier, 11 Gratt. (52 Va.) 477; Hunt- 
er v. Fulcher, 5 Rand. (26 Va.) 126, 16 
Am.D. 738; Warner v. Com., 2 Va.Cas. 
(4 Va.) 95. 


71. Craig v. Brown, 6 F.Cas.No. 
3,328, 1 Pet.C.C. 352; State v. Twitty, 
9 N.C. 441, 11 Am.D. 779. 


72. State v. Cheek, 35 N.C. 114; 
State v. Jackson, 13 N.C. 563 (both 
holding that authentication of a copy 


of a statute of another state in ac- 


cordance with the statute of the state 
of the forum is sufficient). 


S.—U. S. v. 


Ve SR ‘ Johns, 4 Dall. 
412, 1 L.Ed. 888. ae 


Ky.—Taylor v. Bank of Illinois, 7 


T.B.Mon, 576. 


La.—Marzette v. Cronk, 75 So. 107, 
141 La. 437. 


N.J.—Title Guarantee, etc., Co. y. 
Trenton Potteries Co., 38 A. 
N.J.Eq. 441. 


Ohio.—Barger v. Chesapeake, Cte, 
. . —— 


R. Co., 21 OhioN.P.N.S. 97 
Pa.—Biddis v. James, 6 Binn, 321. _ 


74 See infra § 764, - 
75. See supra § 760. : 
76. Ansley v. Meikle, 81 Ind. 260. 


i “The mode of proving the statute 
Hewit v.! law of another State, prescribed by 


For later cases, developments and changes in the law see Annotations, same title and section number, 


422, 56 


7 


i) 


§§ 762-763], 


[S$ 762] bb. Requisites and Sufficiency. To con- 
stitute a compliance with the federal statute set 
out in the preceding section,’’ it is necessary that 
the seal of the state be affixed to the statute which 
is sought to be introduced in evjdence,*§ but if this 
be done, the statute is sufficiently authenticated,’® 
without the attestation of any other officer or any 
other proof.8° No other or further formality is re- 
quired.‘ The seal itself is supposed to import ab- 
solute verity,** and the annexation thereof must, 
in the absence of all contrary evidence, always be 
presumed to be by a person having the custody 
thereof, and competent authority to do the act.83 
Merely affixing to the statute the seal of the secre- 
tary of state is not a compliance with the statute;%4 
and it has been held that an act certified by the 
secretary of state, to which is appended a certificate 
of the governor, with the seal of the state affixed, 
certifying to the official character of the person 
signing himself as secretary, and that full faith 


STATUTES 
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and credit are to be given to his official acts, is not 
a compliance with the statute;*° but there is au- 
thority to the contrary.’® 


Construction of state statutes providing a method 
of authentication of statutes of a sister state are 
set out in the notes hereto.8? 


[$ 763] (b) Of Statutes of Foreign Countries, 
Like the statutes of sister states,88 the statutes or 
written. laws of a foreign country may be proved 
by properly authenticated copies..® Generally 
speaking, authenticated copies of written laws of 
fcreign governments must be produced,®® and they 
must be verified by oath or by some other such 
high authority that the law respects not less than 
the oath of an individual.®! The statute or written 
law of a foreign country is admissible when veri- 
fied by an exemplification of a copy under the great 
seal of the foreign government,®? or by a sworn 
copy,°? or by a certificate of an officer properly 


AT5. 


the code, should not be construed or 
held to exclude other legal modes of 


proving such statutes.” Ansley v. 
Meikle, 81 Ind. 260, 263. 

77. See supra § 761. 

78. Craig. v. Brown, 6 F.Cas.No. 


3,329, 1 Pet.C.C. 448; Sisk v. Wood- 
ruff, 15 Ill. 15; La Fayette Bank v. 
Stone, 2 Ill. 424; Commonwealth Ins. 
Co. v. Labuzan, 15 La.Ann. 295. 


79. U.S.—U. _S: v. Amedy; 11 
Wheat.- 392, 6 L.Ed. 502;  U. S. v. 
Johns, 26 F.Cas.No. 15,481, 4 Dall. 412, 
1 Wash.C.C. 363. 
_ Ala.—Wilson v. 
PRs, 

Ill.—Hudson v. Green Hill Semi- 
nary Corp., 113 Ill. 618. 

Ind.—Hall v. Harris, 16 Ind. 180; 
Line v. Mack, 14 Ind. 330. 

La.—Commonwealth Ins. Co. v. La- 
buzan, 15 La.Ann. 295; Commercial 
Bank v. King, 3 Rob. 243; Lapice v. 


Smith, 13 La. 91, 33 Am.D. 555. 

Me.—Robinson v. Gilman, 20 Me. 
299. 

Miss.—Stewart v. Swanzy, 23 Miss. 
502. 

Neb.—Rieck v. Griffen, 103 N.W. 
1061, 74 Neb. 102. : 

N.H.—State v. Carr, 5 N.H. 367. 

N.Y.—Coit v. Millikin, 1 Den. 376; 
Lincoln v. Battelle, 6 Wend. 475. 

Pa.—Grant v. Henry Clay Coal Co., 
80 Pa. 208. 

Va.— Wilson v. Lazier, 11 Gratt. (52 


Va.) 477; Hunter v. Fulcher, 5 Rand. 
(26 Va.) 126, 16 Am.D. 738. 


80. U.S.—U. S. v. Johns, 
412, 1 L.Ed. 888. 

Tll.— Hudson vy. Greenhill Seminary 
Co., 113 Ill. 618. 

La.—Lapice v. Smith, 13 La. 91, 33 
Am.D. 555. 

N.H.—State v. Carr, 5 N.H. 367. 


N.Y.—Coit v. Millikin, 1 Den. 376. 


gl. U.S. v. Amedy, 11 Wheat. (U. 
S.) 392, 6 L.Ed. 502. 


g2. U.S. v. Amedy, 11 Wheat. (U. 
S.) 392, 6 L.Hd. 502; Commonwealth 
Ins. Co. v. Labuzan, 15 La.Ann. 295; 
Coit v. Millikin, 1 Den. (N.Y.) 3876; 
Lineoln v. Battelle, 6 Wend. (N.Y.) 


Walker, 3 Stew. 


4 Dall. 


- gg. U.S. v. Amedy, 11 Wheat. (U. 
S.) 392, 6 L.Ed. 502; Coit v. Millikin, 
1 Den. (N.Y.) 376; Lincoln v. Battelle, 


6 Wend. (N.Y.) 475. 


84 Sisk v. Woodruff, 15 Til. 15; 
Commonwealth Ins. Co. v. Labuzan, 15 
La.Ann, 295. : 


85. La Fayette Bank v. Stone, 2 
Ill, 424. 


86. Philadelphia Bank v, Lambeth, 
4 Rob. (La.) 468. See Warner v. Com., 
2 Va.Cas. (4 Va.) 95 (a transcript of 
a statute of another state, authenti- 
cated by the certificate of the secre- 
tary of the commonwealth, under his 
hand and seal, accompanied by a dec- 
laration of the governor, under the 


great seal of the commonwealth, that- 


he is secretary, and that full faith 
and credit ought to be given to his 
official acts accordingly, is proper evi- 
dence, to be submitted to the jury, 
that such copy of the act is the law 
of the said state). 


87. See cases infra this note. 


[a] In Alabama, by express stat- 
utory provision, the statutes of a-sis- 
ter state, when they become material 
facts in suits pending in the courts of 
Alabama, may be proved by “a cer- 
tified transcript from the statutes as 
deposited in the office of the secretary 
of this state.’”’ Cubbedge v. Napier, 
62 Ala. 518; Bonner vy. State, 62 So. 
337, 8 Ala.App. 236. 


[b] In Nebraska a certificate of 
the secretary of state for the state of 
Arkansas that copies of sections of 
statutes to which he has affixed his 
seal of office are correct copies of the 
statute and are still in force and ef- 
fect is sufficient under a statute pro- 
viding that the public seal of the 
state affixed to a copy of a written 
law is admissible as evidence of such 
law. Rieck v. Griffin, 103 N.W. 1061, 
74 Neb. 102. 


[c] In North Carolina (1) statutes 
of another state may be proved by a 
certificate under the hand and seal of 
its secretary of state, with a certifi- 
cate of the governor under seal of 
the state, as to the official character 
of the secretary.< State v. Jackson, 13 
N.C. 568. (2) In order to make such 
certified copy admissible it is suffi- 
cient that the seal of the state be at- 
tached to the certificate required from 
the governor. It need not be attached 
to the certificate of the secretary. 
State v. Cheek, 35 N.C. 114. 


88. See supra § 761. 
89. See casés infra this section. 


90. Church v. Hubbard, 2 Cranch 
(U.S.) 187, 2 L.Ed. 249; Phillips v. 
Gregg, 10 Watts (Pa.) 158, 36 Am.D. 


158. 


91. Ennis v. Smith, 14 How. (U.S.) 
400, 14 L.Ed. 472; Church v. Hubbard, 
2 Cranch (U.S,) 187, 2 L.Ed. 249; Phil- 
lips v. Gregg, 10 Watts (Pa.) 158, 36 
Am.D. 158. 


“The rule of this court has always 
been, since those cases were decided, 
‘that the laws of a foreign country, 
designed only for the direction of its 
own affairs, are not to be noticed by 
other countries, unless proved as 
facts; and, that the sanction of an 
oath is required for their establish- 
ment, unless they can be verified by 
some other such high authority, that 
the law respected not less than the 
oath of an individual.’” Ennis vy. 


‘Smith, 14 How. (U.S.) 400, 427, 14 L. 


Ed. 472. 


92. Ennis v. Smith, 14 How. (U.S.) 
400, 14 L.Ed. 472; Baltimore, etc., R. 
Co. v. Glenn, 28 Md. 287, 98 Am.D. 688; 
Lincoln vy. Battelle, 6 Wend. (N.Y.) 
475; Packard v. Hill, 2 Wend. (N.Y.) 
411 [aff 5 Wend. 375]; Phillips v. 
neon 10 Watts (Pa.) 158, 36 Am.D. 


“The public seal of a state proves 
itself; it is matter of notoriety, and 
may be taken notice of as part of the 
law of nations, acknowledged by all.’ 
pee v. Battelle, 6 Wend. (N.Y.) 


[a] In Canada the provincial laws 
of evidence are applicable to extradi- 
tion proceedings by virtue of the Can- 
ada Evidence Act (Rev. St. [1906] ¢c 
145 § 35); and where such proceed- 
ings take place in the Province of 
New Brunswick the provincial statute 
(Comp. St. [1903] ¢ 127 § 58), applies 
to make a copy of a statute of the de- 
manding state authenticated under 
the seal of that state, prima facie 
evidence that the foreign law is as 
there enacted. Ex p. Thomas (N.B.), 
28 Can.Cr.Cas. 396. 


93. U.S.—Ennis v. Smith, 14 How. 
400, 14 L.Ed. 472; Church v. Hubbard, 
2 Cranch 187, 2 L.Ed. 249. 


Ala.—Innerarity v. Mims, 
660. 


N.Y.—-Lincoln v. Battelle, 6 Wend. 
475. 


Pa.—Phillips v. Gregg, 
158, 36 Am.D. 158. 


Vt.—Foster v. Vincent, 24 Vt. 501. 


“The reason of receiving an ex- 
emplification or sworn copy is, that 
the court has testimony under oath; 
in one case there is the official certi- 
ficate of an officer acting under an 


jy Ala: 


10 Watts 
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authorized by law to give the copy, which certifi- 
cate must be duly proved,°* or by a copy proved 


to be a true copy by a witness who has examined 
1.95 


and compared it with the origina 


foreign country on a given subject cannot be proved 
merely by the introduction in evidence of excerpts 
from its written laws, without showing their con- 
struction by its courts but should be proved by the 
testimony of lawyers of that country.°® 


[§ 764] (3) Books Containing Statutes—(a) 
It has been held with practical 
uniformity, both at common law and under statutes 
regulating the matter, that the statute law of a 


State Statutes. 


sister state may be proved by the 


oath of office, in the other there is an 
oath proving the correctness of the 
copy.” Lincoln v. Battelle, 6 Wend. 
(N.Y.) 475, 484. 


94. Ennis v. Smith, 14 How. (U.S.) 
400, 14 L.Ed. 472; Church v. Hub- 
hard, 2 Cranch (U.S.) 187, 2 L.Ed. 249; 
Phillips v. Gregg, 10 Watts (Pa.) 158, 
386 Am.D. 158; Fernandez v. Calaf, 7 
Porto Rico Fed. 376. 


[a] The certificate of a consul of 
the United States under his seal is 
not sufficient because he is not the 
official custodian of the laws. Church 
v. Hubbard, 2 Cranch (U.S.) 187, -2 
L.Ed. 249; Fernandez v. Calaf, 7 Por- 
to Rico Fed. 376. 


95. Ennis v. Smith, 14 How. (U.S.) 
400, 14 L.Ed, 472; Anglo-American 
Land, etc., Co. v. Dyer, 64 N.E. 416, 
181 Mass. 593, 92 Am.S.R. 437; Lin- 
coln v. Battelle, 6 Wend. (N.Y.) 475. 


A copy of a copy is inadmissi- 
ble. Lincoln v. Battelle, 6 Wend. (N. 
SADE ey 


96. In re International Mahogany’ 
Co., 147 F. 147, 78 C.C.A. 58. 


97. U.S.—Young v. Bank of Alex- 
andria, 4 Cranch 384, 2 L.Ed. 655; U. 
.S. rv. Johns, 4 Dall. 412, 1 L.Hd. 888; 
Bunner v. Neil, 1 Dall. 457, 1 L.Ed. 
222; Thompson vy. Musser, 1 Dall. 457, 
1 L.Ed. 222. 


Ala.—Smith v. Blinn, 127 So. 155, 
221 Ala. 24; Compton v. State, 44 So. 
685, 152 Ala. 68; Clanton v. Barnes, 
50 Ala. 260; Walker v. Forbes, 31 Ala. 
9; Inge v. Murphy, 10 Ala. 885; Pen- 
sacola, etc., S. S. Co. v. Brooks, 70 So. 
968, 14 Ala. App. 364. 


Ark.—Barkman v. Hopkins, 11 Ark. 
157; Clarke vy. Mississippi Bank, 10 
Ark. 516, 52 Am.D. 248. 


D:C.—Main v. Aukam, 12 App. 375. 


Fla.—Rogero y. Zippel, 15 So. 326, 
33 Fla. 625. 


Idaho.—Moore vy. Pooley, 104 P. 898, 
17 Idaho 57, 


Tll.— Eagan v. Connelly, 107 Ill. 458; 
Dean v. W. B. Conkey Co., 190 I1l.App. 
162. 


Ind.—New York, etc., R. Co. v. Lind, 
102 N.E. 449, 180 Ind. 38; Rothrock 
v. Perkinson, 61 Ind. 89; Paine v. 
Lake -Erie, etc., R.- Co., 31 Ind. 283; 
Crake v. Crake, 18 Ind. 156; Vaughn 
v. Griffeth, 16 Ind. 353; Line v. Mack, 
14 Ind. 330. 


Iowa.—Varner v. Interstate Exch., 
115 N.W. 1111, 138 Iowa 201. 


Ky.—Graziani v. Burton, 97 S.W. 
800, 30 Ky.L. 180; Biesenthall v. 
Williams, 1 Duv. 329, 85 Am.D. 629; 
Thomas v. Davis, 7 B.Mon. 227; Tay- 
lor v. Illinois Bank, 7 T.B.Mon. 576, 


STATUTES 


The law of a ¢ 
or private.°® 


introduction of . 


La.—Marzette v. Cronk, 75 So. 107, 
141 La. 437; Young v. Bowie, 3 La. 
App. 8; Clark v. Harvey, 9 La.App. 
(Orleans) 153. 


Me.—Owen v. Boyle, 15 Me. 147, 32 
Am.D. 143 (recognizing rule). 


Md.—Goldsborough v. Tinsley, 113 
A>» 861, 188 Md. 411; Harryman v. 
Roberts, 52 Md. 64. 


Mass.—Electric Welding Co. v. 
Prince, 86 N.E. 947, 200 Mass. 386, 128 
Am.S.R. 434; Ashley v. Root, 4 Allen 
504; Merrifield v. Robbins, 8 Gray 
150; Raynham vy. Canton, 3 Pick. 293. 


Mich.—wWilt v. Cutler, 38 Mich. 189; 
Peo. v. Calder, 30 Mich. 85. 


Bey Stewart v. Swanzy, 23 Miss. 


Mo.—State Nat. Bank v. Levy, 125 
S.W. 542, 141 Mo.App. 288; White v. 
Reitz, 108 S.W. 601, 129 Mo.App. 307. 


Mont.—Ridpath v. Heller, 129 P. 
1054, 46 Mont. 586. 


N.H.—Emery v. Berry, 28 N.H. 473, 
6l.-Am':~ De 6225— Word’ ve Staples, 23 
N.H. 448. 


N.J.—Van Buskirk v. Mulock, 18 N. 
J.Law 184 [overr Hale v. Ross, 3 N.J. 
Law 807]; Title Guarantee, etc., Co. 
v. Trenton Potteries Co., 38 A. 422, 
56 N.J.Eq. 441. 


N.Y.—Matter of Huss, 27 N.E. 784, 
126 N.Y. 537; 12 R.A 6203 Pacific 
Pneumatic Gas Co. v. Wheelock, 80 
N.Y. 278 [aff 44 N.Y.Super. 566]; Cut- 
ler v. Wright, 22 N.Y. 472; Bernards- 
ton Cong. Unitarian Soc. v. Hale, 51 
N.Y.S, 704, 29 App.Div. 396, 27 N.Y. 
Civ.Proc. 303. 


N.C.—Copeland v. Collins, 30 S.E. 
315, 122 N.C. 619; State ve Cheek, 35 
N.C. 114; Poindexter’s v. Barker, 3 
N.C. 173. Contra State v. Twitty, 9 
N.C. 441, 11 Am.D. 779 (holding the 
fs provided by congress exclu- 
Sive). 


Ohio.—Barger v. Chesapeake, 
R.. Co., 21 OhioN.P.N.S. 97. 


Or.—State v. McDonald, 104 P. 967, 
106 P. 444, 55 Or, 419. 


Pa.—Mullen v. Morris, 2 Pa. 85; 
Kean v. Rice, 12 Serge.&R. 203; Biddis 
v. James, 6 Binn. 321, 6 Am.D. 456. 


S.C.—Free v. Southern R. Co., 58 
S.E. 952, 78 S.C. 57; Allen v. Watson, 
20 S.C.Li 319. 


Tenn.—Hobbs v. Memphis, ete., R. 
Co., 9 Heisk. 873; Foster v. Taylor, 2 
Overt. 191. 


Tex.—Martin v. Payne, 11 Tex. 292; 
Northwestern Nat. L. Ins. Co. v. Blas- 
ingame, 85 S.W. 819, 38 Tex.Civ.App. 
403; Beard v. State, 88 S.W. 824, 47 
Rex Crd. 


Vt.—State v. Abbey, 29 Vt. 60, 67 


etc., 


a printed volume of statutes which purports to 
be published by the authority of the state;°’ and 
this rule applies with equal force whether the stat- 
ute sought to be introduced in evidence is public 
This, it is said, is the best evidence 
next to an exemplification or authenticated copy,°® 
and the right to prove the statute of a sister state 
by this method is not affected by the federal stat- 
ute providing that “the acts of the legislature of 
any state or territory .. . 
cated by the seals of such state, territory, or coun- 
try affixed thereto.” 
erally held that privately published volumes of 
statutes are not admissible to prove the statute law 
of another state.? 


shall be authenti- 


Nevertheless, it is very gen- 


To render a volume of statutes 


Smith v. Potter, 27 Vt. 


Am.D. 754; 
State v. Stade, 1 


304, 65 Am.D. 198; 
D.Chipm. 303. 


Va.—Taylor v. Alexandria Bank, 5 
Leigh (32 Va.) 471. 


“The connexion, intercourse and 
constitutional ties which bind to- 
gether these several States, require 
that this species of evidence should 
be sufficient until contradicted.’” 
Raynham vy. Canton, 3 Pick. (Mass.) 
293, 296 [quot Lord v. Staples, 23 N.H. 
448, 458]. 


“It has become the common prac- 
tice of the courts, both of the United 
States and of the States, to require no 
other authentication of the public 
statute law of a State than the im- 
press of the authority by which it is 
published, contained in the book it- 
self. Any other rule would subject 
parties to great inconvenience and un- 
necessary expense, and in many cases 
might work = surprise.’ Main v. 
Aukam, 12 App. (D.C.) 375, 392. . 


[a] Session laws of sister states 
purporting to be published by author- 
ity of the state are admissible to 
prove the laws of the state. Haas v. 
Commerce Trust Co., 69 So. 894, 194 
Ala. 672; Title Guarantee, etc., Co. v. . 
Trenton Potteries Co., 38 A. 422, 56 
N.J.Eq. 441. . 


98. Young v. Bank of Alexandria, 
4 Cranch (U.S.) 384, 2 L.Ed. 655; Bid- 
dis v. James, 6 Binn. (Pa.) 321, 6 
Am.D. 456. 


99. Raynham v. Canton, 
(Mass.) 293. 


1. Marzette v. Cronk, 75 So. 107, 
141 La. 437; Chesapeake, ete., R. Co. 
v.. Barger, 30 OhioC.A. 65; Martin v. 
Payne, 11 Tex. 292. And see cases su- 
pra note 97. Contra State v. Twitty, 
9 N.C, 441,11 Am.D. 779: 


2. Ala.—Pensacola, ete., SS. Co. v. 
Brooks, 70 So. 968, 14 Ala.App. 364. 


Conn.—Canfield v. Squire, 2 Root 
300, 1 Am.D. 71; Bostwick v. Bogar- 
dus, 2 Root 250. 


ace ee v. Sanderson, 10 Ind. 


3 Pick. 


Iowa.—Goodwin v. Provident Sav, 
L. Ins. Assoc., 66 N.W. 157, 
226, 59 Am.S.R. 411, 32 L.R.A, 473. 


Mass.—Merrifield v. Robbins, 8 
Gray 150. 


Mich.—Wilt v. Cutler, 38 Mich. 189. 

N.Y.—Packard v. Hill, 2 Wend. 4117 
[aff 5 Wend. 375]. { 

S.C.—Free v. Southern’ R.' Co, 58 
S.E. 952, 78 S.C. 57. 


Tex.—Martin v. Payne, 11 Tex. 292; 
Northwestern Nat. L. Ins. Co. y. 
Blasingame, 85 S,W. 819, 38 Tex.Civ. 
App. 402, at 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of another state admissible in evidence, it is very 
generally required that the volume must purport to 
be published by the authority of the state,? or pur- 
port to be published under the authority of the 
state, or proved to be commonly admitted as evi- 
dence of the existing laws of that state,* or 
port to be published under the authority of the 
state, and be proved to be commonly admitted in 
the tribunals of such state, according as the statute 
But under a statute providing that 
the statute sought to be introduced for the purpose 
of showing the written law of another state must 
purport to contain the law of that state, it has 


may provide. 


Compare Lipsett v. Dettering, 162 
P. 1007, 94 Wash. 629 (a printed copy 
of the statutes of Alaska and evi- 
dence of an attorney to the effect that 
the volume contained all the statutes 
in that territory relating to negotiable 
paper in force at the time of the exe- 
cution of the notes and the time the 
extension was given was _ sufficient 
prima facie to sustain the issue. 
Nothing was said in the opinion as to 
whether the volume of statutes pur- 
ported to be published by authority of 
the territory nor any local statute of 
Washington regulating the admission 
of such evidence was mentioned). 


3. Ala.—Smith v. Blinn, 127 So. 
155, 221 Ala. 24; Law v. State, (App.) 
56 So. 79; Pensacola, ete., SS. Co. v. 
Brooks, 70 So. 968, 14 Ala.App. 364. 


oS ae v. Sanderson, 10 Ind. 


Mich.—Wilt v. Cutler, 38 Mich. 189. 


S.C.—Free v. Southern R. Co., 58 
SHLD SD Sih (AMIS Cee 


Tex.—Martin v. Payne, 11 Tex. 292; 
Northwestern Nat. L. Ins. Co. v. 
Blasingame, 85 S.W. 819, 38 Tex.Civ. 
App. 402. 


And see cases supra note 97. 


[a] Compliance with requirement 
held sufficient.—(1) A volume pur- 
porting on the title page to have been 
“printed by order of the Governor” 
is, admissible. Wilt v. Cutler, 38 
Mich. 189. (2) A statute was admis- 
sible in evidence without further 
proof, the verification of which ap- 
peared in the body of the volume of 
Florida statutes, the title page being 
misplaced and interleaved between 
pages 16 and 17, since the “face of.the 
/book”’ and the “title page’ need not 
coincide, as “face’’ is used in contra- 
distinction to “cover.” ‘“‘We are not 
inclined to the view that the ‘face of 
the book’ and the ‘title page’ must 
coincide. Such a construction would, 
to our mind, require a holding entire- 
ly too narrow and strained. The pur- 
pose of the section is to safeguard 
the proof of statutes of foreign states 
jn our courts. In this connection it is 
apparent that ‘face’ is used in con- 
tradistinction to ‘cover.’’”’ Pensacola, 
etc., SS. Co. v. Brooks, 70 So. 968, 14 
Ala.App. 364, 369. 


[b] Insufficient compliance.—(1) 
A volume of statutes containing the 
statement that it was printed by Scott 
and Baseom in the year 1850 but 
which does not show that they had 
been constituted state printers or that 
they had done the printing by virtue 
of authority derived from the state is 
not admissible in evidence for lack of 
proper authentication. Magee  v. 
Sanderson, 10 Ind. 261. 2) sae 
pamphlet purporting to be the insur- 
ance laws of another state, and to 
have been printed by the “‘State Print- 
ers,” does not purport to have been 
printed by authority of that state, so 
as to be admissible as evidence of. the 


STATUTES 


eign Countries. 
pur- 


laws of that state, under the Texas 
statutes. Northwestern Nat. L. Ins. 
Co. v. Blasingame, 85 S.W. 819, 38 
Tex.Civ.App. 403. (3) And the re- 
quirement is not complied with by 
proof by attorneys who are acquaint- 
ed with the laws of such other state, 
and who have been licensed to prac- 
tice law there, that such compilation 
contains the laws of such other state, 
and is currently received in the courts 
of such other state as evidence of the 
laws therein. Martin v. Payne, 11 
Tex. 292. (4) Pamphlet purporting to 
be the insurance laws of another 
state, and to have been printed by the 
“State Printers,’ does not purport to 
have been printed by authority of 
that state, so as to be admissible as 
evidence of the laws of that state, un- 
der the Texas statutes. Northwest- 
ern Nat. Life Ins. Co., v. Blasingame, 
85 S.W. 819, 38 Tex.Civ.App. 402. 


{c] Mere declaration of counsel as 
to what the volume is cannot be con- 
sidered sufficient. Hewitt v. Bank of 
Indian Territory, 90 N.W. 250, 92 
N.W. 741, 64 Neb. 463. 


{[d] In Illinois (1) Under Hurd’s 
Rev. St. 1905, p 1036, c 51 § 10, pro- 
viding that the printed statute books 
of the several states purporting to be 
printed under the authority of the 
states shall be evidence in all courts 
and places in this state of the acts 
therein contained, the Code of lowa, 
stating on its title page that it was 
published by the authority of the 
state, is admissible in evidence of the 
laws of that state. McCraney v. Glos, 
78 N.B. 921, 222. TW11. 628. (2) Printed 
statutes purporting to show the laws 
of a sister state are not competent 
under Hurd Rev. St. e 51 § 10, where 
they do not purport to have been pub- 
lished by authority, notwithstanding 
the same are accompanied by a certifi- 
eate signed by the Attorney General 
and Secretary of State of the state in 
question, in which such officers cer- 
tify that they had examined and com- 
pared the book in question, and were 
satisfied that it contained all the laws 
of a general nature in force at the 
time of the certificate. Laub v. De 
Vault, 139 Ill.App. 398. 


[e] In louisiana the published 
statute of other States shall be re- 
ceived in the Courts of this State as 
prima facie evidence of the statute 
laws of the States from which they 
purport to emanate. Clark vy. Harvey, 
9 La.App. (Orleans) 153. 


4 Rogero v. Zippel, 15 So. 326, 33 
Fla. 625; Rudolph Hardware Co. v. 
Price, 145 N.W. 910, 164 Iowa 3538, 
Ann.Cas.1916D 850; Goodwin v. Provi- 
dent Sav. lL. Ins. Assoc., 66 N.W. 157, 
97 Iowa 226, 59 Am.S.R. 411, 32 L.R.A. 
473; Bride v. Clark, 36 N.H. 745, 161 
Mass. 130. 


[a] hus books entitled, “The Re- 
vised Statutes, Codes and General 
Laws of the State of New York,” 
which purport to contain the text 
carefully compared with the original 
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been held unnecessary that the book should purport 
to be printed under the authority of the state.® 


[§ 765] (b) Statutes or Written Laws of For- 


While there is some authority to 


the effect that the written law of a foreign coun- 
try must be proved by an exemplification and can- 
not be proved by the printed statute book of such 
country,’ the weight of authority is to the effect 
that a foreign written law may be received in ev- 
idence when it is shown to be contained in a stat- 
ute book and that the book has been officially pub- 
lished by the government which made the law,® but 


of all the general laws of the state in 
force at a stated time, published by 
B, a member of the New York bar, one 
book containing what purports to bea 
print certificate of the secretary of 
state, to the effect that so much of the 
matter contained in the text of this 
edition of the Revised Statutes, as 
purports to be a copy thereof, is a 
correct transcript of the Revised 
States, as originally published, under 
the authority of the state, except such 
typographical errors in the original, 
as have been corrected in the copy, 
and except such parts as have been 
altered by acts of the legislature, and 
that, with respect to such acts, it 
conforms to the acts by which such 
alterations have been made, are in- 
admissible under Iowa Code, 3718, 
where the books do not purport to 
have been published under the author- 
ity of the legislature of New York, 
and. where they are not proved to be 
commonly admitted as evidence of the 
existing law of that state in~the 
courts thereof. Goodwin v. Provident 
Sav. L. Assur. Assoc., 66 N.W. 157, 
Ode 226,59 Am.S-R. 411, 32 L.R.A. 


[bj] Compliance held sufficient.— 
(1) A volume purporting to contain 
the laws of another state, with the 
words “By authority” printed on the 
title page, sufficiently shows that it 
is printed by authority of the legis- 
lature of that state, to. warrant its 
admission in evidence. Merrifield v. 
Robbins, 8 Gray (Mass.) 150. (2) 
Where an attorney testified that he 
had formerly practiced in Montana, 
but that thirteen years before he had 
left the state, that no new code had 
been published, and that he was 
familiar with the laws of Montana; 
the showing and the printed copy of 
the code offered were sufficient to ren- 
der it admissible under Iowa Code § 
4651, as to printed copies of statutes 
in evidence. Elvin v. Powell, 162 N.W. 
201, 179 Iowa 899. 


5. Stuart v. Pederson, 125 P)-395; 
41 Utah 308. 


[a] Compliance held sufficient.— 
Proof that the statutes of another 
state, properly identified and in evi- 
dence, were used by lawyers in that 
state and used and cited by the su- 
preme court sufficiently shows that 
they were commonly admitted in the 
courts of that state as evidence of 
its written law. Stuart v. Pederson, 
125 P. 395, 41 Utah 308. 


6. Glenn v. Hunt, 25 S.W. 181, 120 
Mo. 330; Cummings v. Brown, 31 Mo. 
309; White v. Reitz, 108 S.W. 601, 
129 Mo.App. 307; Frick Co. v. Mar- 
shall, 86 Mo.App. 463; Williams v. 
Williams, 53 Mo.App. 617 


7. Chanoine v. Fowler, 3 Wend. 
(N.Y.) 173; Packard v. Hill, 2 Wend. 
(N.Y.) 411 [aff 5 Wend. 375]. 


8. U.S.—Nashua Sav. Bank v. An- 
glo-American Land, etc., Co., 23 S.Ct. 
517, 189 U.S. 221, 47 L.Ed. 782; Hnnis 
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in the absence of an efficient showing that such book 
is an official publication of such foreign country® 
a foreign statute once proved will be presumed to 
remain in force until a change is proved.'° 


[§ 766] (4) Foreign Statutes Promulgated as 
Law of Foreign Country. Public statutes of a coun- 
try on a subject of general concern to all nations 
promulgated by the executive department of an- 
other country as authentic, are admissible in the 
tribunals of the latter country without further proof 


of their authenticity.1* 


v. Smith, 14 How. 400, 14 L.Ed. eh 
Talbot v. Seeman, 1 Granch gL a 
Ed. 15; The Pawashick, 19 F.Cas.No. 
10,851, 2 Lowell 142; U.S. v. Certain 
Casks of Glassware, 25 F.Cas.No. 14,- 
764° Dauphin v. U. S.,-6 Ct.Cl. 221; 
Rothschild v. U. S., 6 Ct.Cl. 204. 


Me.—Owen vy. Boyle, 15 Me. 147, 32 
Am.D. 143. 


Mich.—Dawson v. Peterson, 68 N.W. 
246, 119 Mich. 431. 


_ N.Y.—Russian Reinsurance Co. v. 
Stoddard, 207 N.Y.S. 574, 211 App.Div. 
32. 


Pa.—Jones v. Maffet, 
523. 


Porto Rico.—Fernandez vy. Calaf, 7 
Porto Rico Fed. 376 


Tex.—Mexican Nat. R. Co. v. Ware, 
(Tex/Civ.App.) 60 S.W. 343 (recogniz- 
ing rule). 


Eng.—Gardner v. Wright, 15 1.7. 
Rep.N.S. 325; Lacon v. Higgins, 3 
Stark. 178, 3 E.C.L. 643, 171 Reprint 
813. 


“The general ae is that foreign 
laws may be proved by a printed vol- 
ume thereof, which a witness having 
means of information can swear is 
recognized as authentic, and received, 
by the courts in the country in which 
such laws are alleged to. exist.” 
Dawson v. Peterson, 68 N.W. 246, 110 
Mich. 431, 433: 


[a] Illustrations.—(1) A book of 
statutes of a foreign country which 
an expert foreign witness testifies 
was printed by authority of the for- 
eign government and received as evi- 
dence in the domestic courts of that 
country is admissible to prove the 
Jaws of that country. Nashua Say. 
Bank y. Anglo-American Land, ete., 
Co., 23 S.Ct. 517, 189 U.S. 221, 47 L.Ba. 
782. (2) A volume of foreign stat- 
utes will be deemed sufficiently au- 
thenticated if it has been received 
under the authorized reciprocal inter- 
change of statutes between this gov- 
ernment and France. Dauphin v. U. 
S., 6 Ct.Cl. 221; Rothschild v. U. S., 6 
Ct.Cl. 204. (3) Under a statute pro- 
viding that a printed copy of the stat- 
utes of a foreign country contained in 
a book purporting or proved to have 
been published by authority thereof, 
or purporting or proved to be com- 
monly admitted as evidence of exist- 
ing law in the foreign tribunals is 
presumptive evidence of the statute, 
a book of foreign statutes, although 
mot proved in so many words to have 
been published by the authority of 
the foreign government, is admissible, 
where it is shown that it was an offi- 
cial book of statutes in general use. 
In these circumstances, there is a 
presumption that the book was pub- 
lished by authority of the foreign 
government. Hecla Powder Co. v. 


5 Serg.&R. 
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Textwriters. 


of textwriters!* 


[8§ 765-167 


[§ 767] (5) Judicial Decisions and Statements of 
The existence of a statute of a sis- 
ter state cannot be proved by the judicial decisions 


of the courts of that state.?? 
ported decisions of @ sister statet® and statements 


Nevertheless, the re- oo 


may be looked to in determining 


the construction to be placed on statutes properly 
in evidence; and it has also been held that the de- 
cisions of the court of a foreign country and the 
statements of textwriters may be used to enable the 
court to determine the construction of a statute 


of that country.?® 


+ Siqua Iron Co., 52 N.E. 650, 157 NY. 
487. 


[b] Copy of civil code of France 
(1) produced by the French vice- 
consul who testified that it was an 
authenticated copy of the laws of 
France upon which he acted in his 
office, and that it was printed at the 
office for printing the laws of France 
and would be accepted in the courts 
of France, was admissible in the 
English courts. Lacon y. Higgins, 3 
Stark; .178,/°3 “E.C.L.' 643; 171 Reprint 
813. (2) A copy of the Code Civil of 
France, printed by the French govern- 
ment, sent to the supreme court of 
the United States with this indorse- 
ment, ‘‘Les Garde des Sceaux de 
France & la Ccur Supreme Des Etats 
Unis,” is admissible as evidence in the 
courts of the United States to prove 
the written law of France. Ennis -v. 
ed 14 How. (U.S.) 400, 14 L.Ed. 
472. 


[ec] Copy of Irish statutes, with 
the oath of a barrister in Ireland that 
he had received it from the king’s 
printer in Ireland and that they were 
good evidence there, is evidence to 
show the written laws of Ireland. 
eee v. Maffett, 5 Serg. & R. (Pa.) 


{d] Printed volume of laws of a 
British province (1) proved by wit- 
nesses to have received the sanction 
of the executive and judicial officers 
of the province, as containing its 
laws, is admissible in evidence in a 
case where the title to land, situated 
within that province, is in question. 
Owen v. Boyle, 15 Me. 147, 32 Am.D. 
143. (2) A printed volume, purport- 
ing to be the Revised Statutes of On- 
tario, printed by the “Toronto law 
printers, and identified and used as 
evidence in the courts of Ontario, was 
properly admitted. Dawson v. Peter- 
son, 68 N.W. 246, 110 Mich. 431, 


9. Mexican Nat.-R. Co. v. Ware, 
(Tex.Civ.App.) 60 S.W.. 343. 
[a] Spanish pamphlets, purport- 


ing to be regulations of the railroads 
in Mexico, are inadmissible as evi- 
dence of the laws of that country in 
relation thereto, if there be no proof 
to show by whose authority they were 
published, or they do not purport, as 
required by Sayles Civ. St. art 2304, 
to be printed under the authority of 
the government of that country. 
Mexican Nat. R. Co. v. Ware, (Tex. 
Civ.App.) 60 S.W. 343. 


10. The Pawashick, 19 F.Cas.No. 
10,851, 2 Lowell 142. 


11. Talbot v. Seeman, 1 Cranch 
GUESS) ae ar L.Ed. 15 (opinion by Mar- 
shall, C. J.). 


“Tt has been said, . that itisa 
matter of general convenience, not to 
put parties to the trouble and ex- 


pense of proving permanent and well- 
known laws which it is in their power 
to prove.” Talbot v. Seeman, 1 
Cranch (U.S.) 1, 38, 2 L.Hd. 15. 

58 


12. Free v. Southern R. Co., 
S.E. 952, 78 S.C. 57; Seiders v. Mer- 
chants’ Life Assoc., 54 S.W. 753, 93 
Tex. 194 [rev (Civ.App.) 51 S.W. 547]; 
Atchison, ‘ete., R. Co. v. Smythe, 119 | 
S.W. 892, 55 Tex.Civ.App. 557. See 
Norman v. Connecticut F. Ins. Co., 
141 S.W. 620, 237 Mo. 585; Norman 
v. Pennsylvania F. Ins. Co., 141 S.W. 
618, 237 Mo. 576 (both holding that 
the omission to plead and prove the 
laws of a sister state, regulating 
garnishment, is not supplied by offer- 
ing in evidence the opinion of a court 
of such state in garnishment proceed- 
ings, which does not set forth the 
method of instituting garnishment, or 


any of the statutory provisions Bae — | 


lating garnishment). 


[a] Waiver of objection to evi- 
dence.—One who introduces the deci- 
sions of another state to prove the 
existence of a statute waives any 
right to object to any result which its 
probative significance was adequate 
to require. Allied Furriers’ Corp. vy. 
Lisker, 138 N.E. 571, 244 Mass. 411. 


a Conn.—Dyer v. Smith, 12 Conn. 


Ill.—Hoes v. Van Alstyne, 20 Tl. 
201; Hayward v. Sencenbaugh, 141 
Ill.App. 395. . 


Mo.—Rialto Co. v. Miner, 166 S.W. 
629, 183 Mo.App. 119. 


R.I.—Horton v. Reed, 13 R.I. 366. 


Tex.—Seiders v. Merchants’ Life 
Assoc., 54 S.W. 753, 93 Tex. 194 [rev _ 
(Civ.App.) 51 S.W. 547]. > 


[a] Reason for rule.—“The unwrit- | 
ten law of that state might clearly 
be proved by parol testimony. The 
construction given to the statute re- 
lating to justice suits, might be as 
much a part of the unwritten laws, as 
any part of the common law; 
consequently, capable of the same 
kind of proof. And it made no differ- 
ence whether the @onstruction arose 
from immemorial usage and practice, 
or in consequence of the decisions of fi 
their highest judicial 
Dyer v. Smith, 12 Conn. 384, 390. 


14. Rialto Co. v. ESS. 166 Siweae 


629, 183 Mo.App. 119 


15. Charlotte v. Ghoukenat 25 Mo. 
ook Rex v. Picton, 30 HowellSt, Tr, 


Ege a foreign law has received eg 


a local construction, judicial decisions 
and law writers may be consulted, — 
and professional witnesses may be 
examined for the purpose of ascer- 
taining its meaning.” qhaulebse v. 
Chouteau, 25 Mo. 465, 476. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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*STATUTES OF AMENDMENTS AN z 
FAILS. na 


STATUTES OF ENGLAND.? 
STATUTES OF LIMITATION.® 
STATUTE STAPLE.‘ 


STATUTORY.® Acquired, enacted or imposed 
by statute;® or depending on a statute for its au- 
thority,’ or existence.8 The word is said to refer 
strictly only to a state® or federal!® statute and not 
to a municipal ordinance.! 


Statutory contract. A contract}? which the stat- 
ute says shall be implied from certain facts.13 


Statutory employer.1¢ Under the Workmen’s 
Compensation Acts, a “statutory employer’ is a 
master who is not a contractual or common-law 
one, but is made one by the Act.?5 


Statutory foreclosure.‘® The execution of a pow- 
er of sale given in the mortgage.!? 


Statutory insolvency.t® An inability to pay debts 
when due or demandable.1® 


Statutory obligation. An obligation?® or duty ere- 
ated by statute, which does not rest upon the con- 


sent of the parties, and is quasi contractual in its 
nature.?1 


Statutory penalty.?? In the civil sense, it is a 
pecuniary punition imposed by statute for doing 
some act which is prohibited, or for omitting to do 
some act which is required to be done;?? one which 
an individual is allowed to recover against a wrong- 
doer as a satisfaction for the wrong or injury suf- 
fered, and without reference to the actual dam- 
ages sustained,?* or which is given to the individ- 
ual and the state as a punishment for some act 
which is in the nature of a publie wrong.?5 


Statutory provision.?*> Any express enactment 
emanating from potent legislative authority;27 al- 
though in a particular connection the phrase may be 
employed as applicable to federal and not to state 
statutes.?§ « 


Statutory staple. An ancient writ that lay to 
take the body of a person and seize the lands and 
goods of one who had forfeited a bond called a 
statute staple.?° 


Other phrases: “Statutory charge,’?° “statu- 
tory liability,”*! “statutory, necessary and usual 
charges,’’°?. “statutory personal liability [of stock- 


1. See Statute ante § 3. ae cae, Bigby v. Douglas, 51 S.E.;and Penalties § 72. 
’ we doo, Ga. (680 638s Pare « aie 
2. See Statutes § 4. v. Mahone, 32 Ga. 253,255; South 23. Goodstein v. Board of Missis- 


3. See Limitations of Actions §§ 


4 See Statute ante. 
5. Statutory: 

Arbitration see Arbitration 
Award, §§ 3, 5, 24. 

Award see Arbitration and Award § 
261 et seq. 


Bond see Bonds §§ 38-43 (validity), § 
50 (common-law and _e statutory 
bonds distinguished). 

Construction see Statutes § 563 et seq. 

Dedication see Dedication § 10. 

Defense see Pleading § 325. 


Lien see Liens §§ 6, 29, 36, 41, 45, 68— 
71; and particular lien titles. 
imitation see Limitations of Actions 

iL 1, 2. See also Equity § 211 text 
and note 39 [a] (distinguished from 
“laches’’). 

Negligence see Negligence § 99 note 

2 [a] (defined), §§ 101-123 (viola- 
tion of statute as negligence). 


Rape see Rape §§ 2-4. 
Receiver see Receivers § 1 text and 
notes 16-18. 


Remedies see Actions §§ 100-109. See 
also Appeal and Error §§ 6-9, 28- 
31, 43-47 (for review). 


and 


Right to redeem see Mortgages §§ 


2080-2089. 
Trust see Trusts [39 Cyc 37 text and 
notes 91-10]. 


dertaking see Undertaking [39 Cyc 
T6678]. See also Bonds § 2 text 
and notes 15-18 (distinguished from 
bond). 
Writ of error or appeal see Appeal 
and Error §§ 3, 6—9, 28-42. 


6. Webster New Int. D. See Plick 


_y. Toye Bros. Auto & Taxicab Co., 127 


So. 59, 62, 13 La.App. 525. 
“Statute” see Statutes § 1. 
7, Webster New Int. D. 


Georgia R. Co. v. South Georgia Gro- 
cery Co., 86 S.E. 939, 17 Ga.App. 349 
(all three cases so construing the 
word in reference to liability). 


9. Plick v. Toye Bros. Auto & Tax- 
eit Co., 127. So. 59, 62, 13 La.App. 


10. Merritt v. Merritt, 20 F.(2d) 
541, 542. 


11. Plick v. Toye Bros. Auto & 
Taxicab Co., 127 So. 59, 62, 13 La.App. 
525. But see Portland v. Portland 
State Bank, 214 P. 813, 107-Or. 267, 274 
(holding term “statutory provisions” 
may be applied to municipal legisla- 
tion). : 


12. “Contract” see Contracts § 1. 


13. Foley v. Leisy Brewing Co., 89 
N.W. 230, 116 Iowa 176, 179. See also 
Contracts § 10. 


“Implied contracts” see Contracts 
§§ 7-10. 


14. “Employer” 20 C.J. p 1244. 


15. McDonald v. Levinson Steel 
Co., 153 A. 424, 425, 302 Pa. 287 [quot 
De Nardo y. Seven Baker Bros., 156 
A. 725, 726, 102 Pa.Super. 347]. See 
also Workmen’s Compensation Acts §§ 
36, 37. 

16. “Foreclosure” 
See Mortgages § 1003. 


17. Mowry v. Sanborn, 11 Hun (N. 
Y.), 545, 548. See also Mortgages §§ 
1008-1012, 1207, 1331, 1877, 1505. 


18. “Insolvency” see Insolvency 
SAL, 

19. Finch: Mfg. Co. v. Stirling Co., 
41 A. 294, 187 Pa. 596, 601. See also 
Insolvency §§ 8-42. 

20. “Obligation” 46 C.J. p 846. 


21. In re ‘United Button Co., 140 F. 
495, 502 [quot Keener, Quasi-Cont. p 
16]. See also Contracts’§ 10. 


22. See Fines, Forfeitures, and 
Penalties, §§ 73, 74 (penalty as crea- 
ture of statute). 


“Penalty” see Fines, 


26 CJ. p 887. 


Forfeitures, 


sippi Levee Com’rs, 121 So. 856, 153 
Miss. 783, 790. 


24. Los Angeles County v. Bal- 


-lerino, 34 P. 329, 32 P, 581, 99 Cal. 


593, 596 [quot Peterson y. Ball, (Cal.) 
296 P. 291, 300]. 


25. Los Angeles County v. Bal- 
lerino, 34 °P. 329, 32 P2681, 99 Cale 
593, 596. 


26. See Statutes ante p 501. 
“Provision” 50 C.J. p 832. 


27. Portland v. Portland State 
Bank, 214 P. 813, 107 Or. 267, 274. 


28. Merritt v. Merritt, 20 F.(2d) 
541, 542. ¢ 


[a] In slander action removed to 
federal court.—State statute limiting 
recovery of costs where damages re- 
covered are less than named sum, held 
not embraced within rule that in an 
action at law, plaintiff prevailing is: 
entitled to costs as a matter of right, 
unless denied by some statutory pro- 
vision or established principle, the 
court saying ‘‘The words ‘statutory 
provision,’ applies to federal statutes, 
and not to state statutes.” Merritt 
v. Merritt, 20 F.(2d) 541, 542. 


ik Bouvier L.D. [cit Reg.Orig: 


Oe dread staple’ see Statute ante p 


30. Gretna v. Jefferson Parish, 108. 
So. 787, 788, 161 La. 406. 


31. Bigby v. Douglass, 51 S.H. 606, 
123 Ga. 635, 638. See also Banks and 
Banking §§ 67, 606; Liability 36 C.J. 
p 1052 note 138 [ce]. 


32. Gretna v. Jefferson Parish, 108 
So. 787, 789, 161 La. 406. 


[a] As used in fiscal statute.— 
“The statutory, necessary, and usual 
charges referred to in the Act [No. 
32] of 1902 mean current charges such 
as arise, or may arise during the year 
for which the budget is made, and 
are to be paid out of the revenues of 
that year.” City of Gretna v. Jeffer- 
ne Parish, 108 So. 787, 789, 161 La. 
406. 


*By CARLOS M. SANDOVAL (Statutes of Amendments and Jeofails—Stealthily inclusive). 


BOTS: (59) Che} 
holder ],”*? “statutory proceeding,”’** “statutory pro- 
vision or established principle,’°?> “statutory re- 
coupment,’’?* “statutory referee,”®* “statutory regu- 
lations,”?8 “statutory specialties,”°® “statutory su- 
perintendent,”’*® “statutory time,’41 and “statutory 
width.”*? 


STATUTUM AFFIRMATIVUM 
GAT COMMUNI LEGI.*? 


STATUTUM EX GRATIA REGIS DICITUR, 
QUANDO REX DIGNATUR CEDERE DE JURE 
SUO REGIO, PRO COMMODO ET QUIETE POP- 
ULI SUI.*# 


STATUTUM GENERALITER EST *INTELLI- 
GENDUM QUANDO VERBA STATUTI SUNT 
SPECIALIA, RATIO AUTEM GENERALIS.*5 


STATUTUM SPECIALE STATUTO SPECIALI 
NON DEROGAT.?*¢ 


STAVE. One of the thin, narrow pieces of wood, 
grooved for the bottom, the head, ete., which com- 
pose a barrel.*7 


NON DERO- 


33. Graham vy. Fleissner, (N.J.) 
153 A. 526, 528. See also Corporations 
§ 1474 et seq. 


34. Rowland v. Gregg & Son, 50 S. 


special statute.” 


47. 
[a] 


Morgan Leg. Max. 
[cit Jenkins Cent. 199]. 


Century D. 
Oil-barrel staves.—In. an ac- 


STATUTORY—STAY 


STAY. [§ 1] A. In General. The word in its 
varying forms has numerous definitions, and 4s ap- 
plied to somewhat widely differing acts and things, 
with, however, the general underlying idea of the 
stoppage or suspenston of movement.*® 


[§ 2] B. In Building or Mechnical Parlance. It 
is generally*® that which holds or restrains,°° or 
serves as a prop;®! or that which supports;°? spe- 
cifically, as applied to building, it may be a board, 
in a seaffold or staging, which is nailed to the up- 
right posts, and whose office is to keep such uprights 
in a perpendicular position;°* or any piece per- 
forming the office of a brace, to prevent the swerv- 
ing or lateral deviation of the piece to which it is 
applied.®*4 


Phrases: “Insufficient stay,”°> and “unsafe 


stay.7°° 
[§ 3] ©. In Sense of Abiding or Remaining. In 


this sense the verb “to stay’ means to abide;** to 
dwell;*® to inhabit;>® to linger;®° to live;*+ to 


54. Century D. [quot Armenti v. 
Brooklyn Union Gas Co., 142 N.Y.S. 
420, 425, 157 App.Div. 276]. 


[a] Held “stays.”—The sheathing, 


EB. 949, 950, 122 Ga. 819. 


35. Merritt v. Merritt, 20 F.(2da) 
541, 542. 
$6. Dexter-Portland Cement Co. v. 


Acme Supply Co., 133 S.E. 788, 790, 
147 Va. 758. See Set-Off and Counter- 
claim § 1. 


37. Whitaker-Glessner Co. Vv. 
Strick, (Ohio) 158 N.E. 554, 555. See 
also References §§ 3-5, 10—42. 


38. Plick v. Toye Bros. Auto & 
ee ae Co., 127 So. 59, 62, 13 La.App. 
20. 


39. A.-G. Alta v. Royal Trust Co., 
(Alta.) [1929] 1 Dom.L.R. 923,.931, 1 
West.Wkly. 455 [aff [1929] 3 West. 
Wkly. 633]. 


“Specialty” 58 C.J. p 823. 


40. McKinnon y. Pitman & Brown 
Co., 100 N.E. 549, 550, 213 Mass. 284, 
286. 


[a] Held “statutory superintend- 
ent.”—One, who in the absence of 
the general superintendent has full 
charge of the work and of the men 
employed, may be held to be a “‘stat- 
utory superintendent.” McKinnon v. 
Pitman & Brown Co., 100 N.E. 549, 
550, 213 Mass, 284, 286. 


41. Logan v. State, 
S.W.(2d) 625. 


42. Carstens v. Keating, 230 N.W. 
432, 433, 210 Iowa 1326 (referring to 
highway). 


43. A maxim meaning ‘“‘An affirma- 
tive statute does not derogate from 
the common law.” Burrill L. D. [cit 
Jenkins Cent. 24]. 


44. A maxim meaning “A statute 
is said to be by the grace of the King, 
when the king deigns to yield some 
portion of his royal rights for the 
good and quiet of his people.” Black 
WaDoileit’ 2. Inst: p378 4. 


45. A maxim meaning ‘When the 
words of a statute are special, but 
the reason of it is general, it is to be 
understood generally.’”’ Bouvier L. D. 
[cit Beawfage’s Case, 10 Coke 99b, 
101b, 77 Reprint 1076]. 


. 46 A maxim meaning “One special 
statute does not take from another 


(Tex.Cr.) 45 


tion involving merchantable ‘oil-bar- 
rel staves,” the evidence showed that 
a first-class oil-barrel stave is one 
that is thirty-five inches long, not 
less than four and one-half inches 
wide, three-fourths of an inch in 
thickness, and made of good white 
oak timber; that a second-class oil- 
barrel stave must have the same 
dimensions of a first-class stave, ex- 
cept that it may be of less width and 
not so easily worked, and may be 
rougher, so that it would take more 
staves and more work to make a 
barrel from staves of the second class 
than from the first, and consequently 
they bring a less price in the market. 
uses v. Armstrong, 23 W.Va. 760, 


“Barrel” 7 C.J. p 929. 


. 48. Goodcell v. Graham, 35 F.(2d) 
586 [afi<5l S/Ct! 136; 282 °U.S. 7409, 
421, 75 L.Ed. 415]. 


49. Armenti v. Brooklyn Union 
Gas Co., 142 N.Y.S. 420, 425, 157 App. 
Div. 276. 


50. Century D. [quot Armenti v. 
Brooklyn Union Gas Co., supra (quot 
Rookstool v. Cudahy Packing Co., 158 
N.W. 440, 444, 100 Neb. 118)]. 


“Hold” 29 C.J. p 758. 
“Restrain” 54 C.J. p 732. 


51. Webster D. [quot Armenti v. 
Brooklyn Union Gas Co., 142 N.Y.S. 
420, 425, 157 App.Div. 276]. 


“Prop” 50 C.J. p 721. 


52. Standard D. [quot Armenti v. 
Brooklyn Union Gas Co., 142 N.Y.S. 
420, 425, 157 App.Div. 276 (quot Rook- 
stool v. Cudahy Packing Co., 158 N. 
W. 440, 444, 100 Neb. 118)]. 


“Support” post. 


. 6&3. Solari v. Clark, 72 N.E. 958, 
187 Mass. 229, 68 L.R.A. 243 (so de- 
scribing “stays”’). 


[a] “Lhedger boards” comvared.— 
Solari v. Clark, 72 N.E. 958, 187 Mass. 
229, 68 L.R.A. 243, 

“Scaffold” or “scaffolding”? 56 C.J. 
p 135. 


“Stage” 58 C.J. p 13138. 


shoring, and bracing used to hold back 
the earth out of the excavation in a 
concrete sewer located beneath the 
surface of a street held to be “stays” 
within Labor L. (Consol. L. [1909] 
ce 31) § 18, providing that a master 
engaging another to perform labor in 
the erection of a structure shall not 
furnish any unsafe stay or mechani- 
cal contrivance. Armenti v. Brook- 
lyn Union Gas Co., 142 N.Y.S. 420, 
425, 157 App.Div. 276 [quot Rook- 
stool v. Cudahy Packing Co., 158 N. 
W. 440, 444, 100 Neb. 118]. 


“Brace” 9 C.J. p 317. 


55. Rookstool v. Cudahy Packing 
Co., 158 N.W. 440, 444, 100 Neb. 118 
[quot Armenti v. Brooklyn Union Gas 
me 142 N.Y.S. 420, 425, 157 App.Div. 

4 . 


56. Rookstool v. Cudahy Packing 
Co., 158 N.W. 440, 444, 100 Neb. 118 
[quot Armenti v. Brooklyn Union Gas 
aoe 142 N.Y.S. 420, 425, 157 App.Div. 


57. Webster New Int. D. 
“Abide” 1 C.J. p 302. 


58. Macleod v. Stelle, 249 P. 254, 
256, 43 Idaho 64, 


[a] “Dwell” synonymous.—Mac- 
Leod v. Stelle, 249 P: 254, 256, 43 
Idaho 64. 


“Dwell” 19 C.J. p 842. 


59. MacLeod v. Stelle, 249 P. 254, 
256, 43 Idaho 64. 


[a] “Inhabit” synonymous.—Mac- 
Leod v. Stelle, 249 P. 254, 256, 43 
Idaho 64. 


“Inhabit” 31 C.J. p 1193. 


60. Webster New Int. D. [quot 
Goodcell v. Graham, 35 F.(2d) 586, 
587 [aff 51 S.Ct. 186, 282 U.S. 409, 421, 
75 L.Ed, 415]. 


61. MacLeod v, Stelle, 249 P. 254, 
256, 43 Idaho 64. 


[al “ive” 
Leod v. Stelle, 
Idaho 64. 


“Live” 38 C.J. p 70. 


synonymous.—Mac- 
249 PL 254), 4 256,2143 


For later cases, developments and changes in the law see Annotations, same title and section number. 


remain® at a certain point or in a certain state ;°? 


to rest;®* to sojourn;*® to tarry; 


[§ 4] D. In Sense of Cessation or Forbearance— 
A break or cessation of action, mo- 
a stop.%? 


As transitive verb, in ie sense, “to stay,” gen- 
erally®S and in ordinary conversation,®® means to 
to detain; eS 
hinder:74 to hold back;7®> to hold from proceed- 
ing;’® to hold in abeyance; 77 to keep back;78 to 
postpone ;7° to prevent ;°° to put off until a future 


1. In General. 
tion, or progression; a halt; 


armrest," to check;"* to delay ;7 


62. “Remain” 54 C.J. p 104. 


63. Webster New Int. D. [quot 
Goodcell v. Graham, 35 F.(2d) 586, 
587 [aff 51 S.Ct, 186, 282 U.S. 409, 421, 
(5 Wd. 415). 


64. Webster New Int. D. [quot 
Goodcell v. Graham, 35 F.(2d) 586, 
58% [aff 51 .S:Ct. 186, 282 U-.S..409, 
421, 75 L.Ed. 415]; Macleod v. Stelle, 
249 P. 254, 256, 43 Idaho 64. 


[a] “Rest” synonymous.—Mac- 
ae v. Stelle, 249 P. 254, 256, 43 Ida- 
o 64, 


“Rest” 54 C.J. p 728. 


65. MacLeod v. Stelle, 249 P. 254, 
256, 43 Idaho 64. 


[a] “Sojourn” Oe Soke apes ee 
Leod v. Stelle, 249 P. 254, 256, 43 
Idaho 64. 


“Sojourn” 58 C.J. p 801. 


66. Webster New Int. D. quot 
Goodcell v. Graham, 35 F.(2d) 586, 587 
[aff 51 S.Ct. 186, 282 U.S. 409, 421, 
75 L.Ed. 415]. 


“Wait” [40 Cyc 251]. 


67. Century D. [quot State v. 
Draney, 176 P. 767, 768, 57 Utah 14]. 


“Break” 9 C.J. p 399. 
“Cessation” 11 C.J. p 224. 
“Stop” post. 

68. In re Schwarz, 14 F. 787, 788. 


69. Oak Worsted Mills v. U. S., 36 
F.(2d) 529, 535. 

70. Gearin v. Fleckenstein, 173 P. 
569, 570, 89 Or. 146. 


71. Standard D.; Webster New 
Int. D. [both quot Goodcell v. Graham, 
35°F .(2d): 586,587 [aff 51 S.Ct. 186, 


282 U.S. 409, 421, 75 L.Ed. 415]. 

72. Webster New Int. D.. [quot 
Goodcell v. Graham, supra]. 

73. Webster New Int. D. [quot 
‘Goodcell v. Graham, supra]. 

“Detain” 18 C.J. p 978. 

74, Standard D.; Webster New 


Int. D. [both quot Goodcell v. Graham, 
i325. EB. (20) 586,587 [aff 51 S.Ct. 186, 
282 U.S. 409, 421, 75 L.Ed. 415]. 


“Hinder” 29 C.J. p 755. 


75. Standard D. [quot Goodcell v 
Graham, 35 F.(2d) 586, 587 [aff 51 S. 
Ct. 186, 282 U.S. 409, 421, 75 L.Ed. 
415]. 


76. Webster 
Goodcell v. Graham, 
Worsted Mills v. U. S., 36 
535. 


New Int. D. [quot 
supra]; Oak 
F.(2d) 529, 


77 State Va Draney, 176 PR. 767, 
768, 57 Utah 14 (applied to an order 
or decree). 


“Abeyance”’ 1 C.J. p 302. 


78. Webtser New Int. D. [quot 
Goodcell v. Graham, 35 F.(2d) 586, 
587. [aff 51 S.Ct. 186, 282 U.S. 409, 
421, 75 L.Ed. 415]; Oak Worsted Mills 
vy. U. S236 (2a) 529, 535. 


“Keep” 35 C.J. p 898. 
[59° C. J.—67] 
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STAY 

to wait.*® 
tion ;°° 

to” 


Noun.?? 


79. Standard D.; Webster New Int. 
D. [both quot Goodcell v. Graham, 35 
EH. (2d); 586; 687 Laff 518:Ct, 186) °282 
U.S. 409, ‘421, 75 L.Ed. 415]; Oak 
Riorated "Mills v. U. Seow. (24) 529, 
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“Postpone” 49 C.J. p 1238. 


80. Standard D. [quot Goodcell v. 
Graham, 35 F.(2d) 586, 587 [aff 51 
fis 186, 282 U.S. 409, 421, 75 L.Hd. 


“Prevent” 49 C.J. p 1343. 


81. Standard D. [quot Goodcell v. 
Graham, 35 F.(2d) 586, 587 [aff 51 
het 186, 282 U.S. 409, 421, 75 L.Ed. 


82. State v. Draney, 176 P. 767, 
768, 57 Utah 14 (applied to an order 
or decree). 


83. Webster D. [quot 
Schwarz, 14 F. 787, 788]; Webster 
New Int. D. [quot Goodcell v. Gra- 
ham, 35 F.(2d) 586 [aff 51 S.Ct. 186, 
282 U.S. 409, 421, 75 L.Ed. 415]; 
Gearin v. Fleckenstein, 173 P. 569, 
570, 89 Or. 146. > 


[a] Applicable to future action.— 
(1) “The words ‘to stay’ apply to fu- 
ture action and mean ‘to stop.’”’ Gear- 
in v. Fleckenstein, 173 P. 569, 570, 89 
Or. 146. (2) ‘Although in a certain 
technical sense the term ‘stay’ may 
be said to apply to proceedings al- 
ready commenced, yet its general 
meaning is . ‘to forbear to 
act, to stop’; and by this meaning of 
the word . . the intent is plain- 
ly expressed to stop all proceedings 

. not past proceedings alone, 
but future ones also, and applies 
equally to proceedings pending and 
to proceedings ‘de novo.’” In re 
Schwarz, 14 F. 787, 788. 


84 Standard D. [quot Goodcell v. 
Graham, 35 F.(2d) 586, 587 [aff 51 


In re 


SICEMLS6 282. -Se 4090 420 75 Lid: 
415]. 
&5. Standard D. [quot Goodcell v. 


Graham, supra]. See State v. Arm- 
strong, 74 P. 1025, 45 Or. 25, 27; State 
v. Draney, 176 P. 767, 768, 57 Utah 
14 (speaking of staying a judgment 
the court said: “So far as the court’s 
powers over the subject-matter of the 
judgment is concerned, they were sus- 
pended). 


86. Webster New Int. D. [quot 
Goodcell v. Graham, 35 F.(2d) 586, 


‘587 [aff 51 S.Ct. 186, 282 U.S. 409, 421, 


75 L.Ed. 415]. 
“Cease” 11 C.J. p 45. 


87. Webster New Int. D. [quot 
Goodcell vy. Graham, 35 F.(2d) 586, 
587 [aff 51 S.Ct. 186, 282 U.S. 409, 421, 
75 L.Ed. 415]. 


“End” 20 C.J. p 1253. 


88. Webster New Int. D. [quot 
Goodcell y. Graham, 35 F.(2d) 586, 
587 [aff 51 S.Ct. 186, 282 U.S. 409, 
421, 75 L.Ed. 415]. 


“Delay” 18 C.J. p 471. 
89. Gearin v. Fleckenstein, 173 P. 


[59 C.J.] 1219 


time;8! to refrain vom enforcing ;*? to stop;8? to 
stop the progress of ;8+ to suspend.’ 


As intransitive verb, in this sense, “to stay” means 
to cease, or cease from any motion or course of ac- 
to come to an end;87 
bear;*® to forbear to act;®°° to stop;®! and derived 
meanings are to hold up, from the idea of standing 
firm, to depend, 
not to retreat.® 


[§ 5] 2. In Legal Procedural Parlance—a. As 
The act of stopping or arresting a judicial 


to delay;** to for- 


rely, or stand, to stand still, and 


569, 570, 89 Or. 146. 


[a] Affirmative action not con- 
templated.—‘The words ‘to stay’ 
- do not contemplate any af- 
firmative action, such as returning an 
execution unsatisfied.” Gearin v. 
priest clee 173) -P. 569, 5,705 (89 "Or: 


“Forbear” 26 C.J. p 794. 


$0. Webster D. [quot In re 
Schwarz, 14 F. 787, 788]. 
91. Webster New Int. D. [quot 


Goodcell v. Graham, 35 F.(2d) 586, 
587 [aff 51 S.Ct. 186, 282 U.S. 409, 421, 
75 L.Ed. 415]; Gearin v. Flecken- 
stein, 173 P. 569, 570, 89 Or. 146. 


“Stop” post. 


92. Webster New Int. D. [quot 
Goodcell v. Graham, 35 F.(2d) 586, 
587 [aff 51 S.Ct. 186, 282 U.S. 409; 
421, 75 L.Ed. 415]. 


“Rely” 54 C.J. p 104. 
“Retreat” 54 C.J. p 740, 
“Stand” 58 C.J. p 1316. 


93. Stay: 

Arrest of judgment as stay see Crim- 
inal Law §§ 2768-2999 (in criminal 
prosecution); Judgments §§ 154— 
174 (in civil action). 

As restraining enforcement of judg- 
ment pending appeal or new trial 
see Judgments § 10038. 

Sale by sheriff after stay order set 
Sheriffs and Constables § 360. 

Violation of stay order as contempt 
see Contempt § 19. 

Writ of supersedeas as stay see Su- 
persedeas [37 Cyc 597]. 

Stay of execution: 

Appeal and Hrror § 554 (affecting 
right to appeal), §§ 1391-1457 (on 
appeal in civil action). 

Attorney and Client’ § 166 text and 
notes 82, 83 (authority of attorney 
to grant). 

Bills and Notes § 671 (against maker 
of negotiable instrument as release 
of indorser). 


Constitutional Law § 775 (constitu- 
tionality of statute allowing). 

Criminal Law §§ 3135-3138 (tempo- 
rary stay of execution of sentence 
of one convicted of crime), §§ 3380- 
3384 (pending appeal or writ of er- 
ror). 

Ejectment § 336 text and notes 16-22. 

Equity § 869 (of equitable decree). 

Executions § 373 as affecting lien, §§ 
382-412 (in general). 

Executors and Administrators § 2255 
(in action by or against executor or 
administrator). 

Injunctions § 658. 

Judgments § 895 (as affecting com- 
mencement of judgment lien), § 
936 (as postponement of judgment 
lien), § 952 (as extending lien of 
judgment), § 1570 (as affecting 
right to sue on judgment in another 
state). 


1220 [59 C.J.] 


proceeding by order of the court or judge;°* delay 
and a voluntary postponement of proceedings ;°* 
delay of executive action.®* It is said to mean more 
than bare failure to act;9™ and loosely used it has 
been said to be synonymous with “injunction. 


Phrases: “Judicial stay,”®® “legal or compulsory 
or involuntary stay,”! “legal stay,”? “mandatory 
stay,” “statutory stay,’+ “stay of ‘all proceed- 
ings,’ ”’> “stay of proceedings at law,”® “stay of said 
judgment and decree,”’ “ ‘stay’ without bond,”® “ten 
days’ stay,’’® and “the court granted a stay.”?° 


In its legal procedural 
sense!! the term may be employed as an adjec- 


[§ 6] b. As Adjective. 


Justices of the Peace §§ 357-359. 

Landlord and Tenant §§ 1858, 1859 (in 
dispossess proceedings), § 1895 
(after judgment of dispossession), 
§ 1897 (pending appeal from dispos- 
session). 

Mortgages § 1758 (provisions for stay 
of execution in decree of foreclosure 
on payment of installment due). 

New Trial § 19 (as waiver of right to 
move for new trial). 

Principal and Surety § 315 (against 
principal as affecting discharge of 
sureties). 

Replevin § 336 text and notes 98-3 (in 
replevin proceedings). 

Review § 38 text and notes 53-57 (as 
stay of execution). 

Stay of proceedings: 

Abatement and Revival §§ 5, 38 et 
seq (pending other action). 

Actions §§ 416-442 (in general). 

Admiralty §§ 306, 311 (on appeal). 

Appeal and Error §§ 1391-1460. 

Bail § 140 (in civil action). 

Bankruptcy § 616 (against bankrupt 
generally), § 694 (in discharge of 
bankrupt), 3 769 (on appeal from 
bankruptcy court). 

Constitutional Law §§ 754-756 (con- 
stitutionality of stay laws). 

Contracts § 204 (agreement to stay of 
proceedings as consideration). 

Costs §§ 743-763 (as means of en- 
forcing payment). 

Courts § 653 (by state court of pro- 
ceedings in federal court), § 654 
(vice versa). 

Criminal Law §§ 32380-3384 (pending 
appeal or writ of error). 

Depositions § 138 (commission to take 
depositions operating as* stay). 

Equity § 895 (under decree pending 
bill of review). 

Executions § 24 (as affecting neces- 
sity for revival of judgment). 
Executors and Administrators § 2388 
(pending accounting in action to 

compel accounting). 

Garnishment §§ 417-419 (pendency of 
other proceedings as stay of pro- 
ceedings for garnishment). 

Guardian and Ward § 544 text and 
notes 48-50 (on guardianship bond). 

Habeas corpus § 218 (on appeal). 

Insolvency § 218 (pending application 
for respite). 

Judgments § 201 (rendition of judg- 
ment during stay of proceedings). 

Justices of the Peace § 485 (on ap- 
peal), § 646 (on certiorari). 

Landlord and Tenant § 1320 (in ac- 
tion to recover rent), § 1789 (for 
recovery of demised premises by 
landlord). 


STAY 


Stay laws. 


98 


Stay order. 
called.?® 


\ 


tive,t? as in the phrase “stay bond.”** 


Aets of the legislature prescribing 
a stay in certain cases, or a stay of foreclosure of 
mortgages, or closing the courts for a limited peri- 
od, or otherwise suspending legal remedies.** 


A temporary injunction’® is so 


[§ 7] c. As Verb. In its legal procedural sense, 
“to stay” is said to be a term of art with a meaning 
opposed to a mere voluntary postponement of ac- 
tion when the word is construed apart from its par- 


Limitations of Actions §§ 454-457 (as oe 587 [aff 51 S.Ct. 186, 282 U.S. 409, 


suspending limitations). 

Mandamus § 690. 

Mines and Minerals § 348 (on appli- 
cation for patent by filing adverse 
claim). 

Mortgages § 588 text and note 5 (for 
possession by tender of amount of 
debt). 

Motions and Orders § 231 text and 
notes 97, 98 (notice and service of 
court order staying proceedings). 

New Trial § 280 (on application or 
motion for new trial). 

Removal of Causes § 266 (in state 
court after removal of cause). 


Replevin § 343 (on appeal). 
Review § 38 (pending review). 


Supersedeas [37 Cyc 597] (synony- 
mous with “stay of proceedings’’). 


Stay of sale: 


ease see Mortgages §§ 1800- 


To enforce mechanic’s lien see Me- 
chanics’ Liens § 753. 


94. Burrill L. D. [quot Rossiter v. 
Adtna L. Ins. Co., 71 N.W. 898, 96 Wis. 
466, 468]. 


95. Imhoff-Berg Silk Dyeing Co. v. 
U. S., 43 F.(2d) 836, 839. See Good- 
cell v. Graham, 35 F.(2d) 586, 587 
[aff 51 S.Ct. 186, 282 U.S. 409, 421, 
75 L.Ed, 415]. 


[a] “As apt to describe a volun- 
tary delay . - as it is to describe 
an involuntary delay.” Goodcell v. 
Graham, 35 F.(2d) 586, 587 [aff 51 
meee 186, 282 U.S, 409, 421, 75 L.Ed. 


SR aust 18 C.J. p 471 text and note 
96. Goodcell v. Graham, 35 F.(2d) 


586, 587 [aff 51 S.Ct. 186, 282 U.S. 409, 
421, 75 L.Ed, 415]. 


97. Cutcheon vy. Rafferty, 34 F.(2d) 


708, 709; Burden Smith Co. v. U. S., 
382 F.(2d) 830, 831. 
98. Seaboard Nat. Bank vy. Reid, 


158 N.Y.S. 250, 2538, 172 App.Div. 135. 
But see Rossiter v. A0tna L. Ins. Co., 
71 N.W. 898, 96 Wis. 466, 468. 


[a] “Stay” and “injunction.”— 
“Both in the text-books and in opin- 
ions delivered the terms ‘stay’ and ‘in- 
junction’ are loosely used and often 
treated as synonymous.” Seaboard 
Nat. Bank v. Reid, 158 N.Y.S. 250, 
253, 172 App.Div. 135. 


[b] “Injunction” distinguished.— 
Rossiter vy. Adtna L. Ins. Co., 71 N.W. 
898, 96 Wis. 466, 468. 


“Injunction” see Injunctions § 1, 


99. William F. Taubel, Ine. vy. 
Sturgess, 45 F.(2d) 236, 238. 


1. Goodcell vy. Graham, 35 F.(2d) 


20,752 Ted 45S 

2. Imhoff-Berg Silk Dyeing Co. v. 
U. S., 48 F.(2d) 836, 839; North 
American Creamery Co. v. Willcuts, 
88 F.(2d) 483, 487. : 

3. Graham v. Goodcell, 51 S.Ct. 186, 
282 U.S. 409, 421, 75 L.Hd. 415. : 

4. William F. Taubel, Inc. v. Stur- 
gess, 45 F.(2d) 236, 238. ; 

5. Gersman v. Levy, 108 N.Y.S. 
1107, 1110, 58 Misc. 174, 177. 


6. Lewton v. Hower, 18 Fla. 872, 
876. : i 
7. State v. Draney, 176 P. 767, 769, 


57 Utah 14. 


[a] As suspending all effect.—A 
judgment directing delivery of stock 
to corporation for cancellation does 
not prevent such stock from being 
voted, where judgment has been 
stayed by appeal and supersedeas. 
State v. Draney, 176 P. 767, 769, 57 
Utah 14. 


8. 
586, 587 [aff 51 S.Ct. 186, 282 U.S. 
409, 421, 75 L.Hd. 415]. 


9 Gersman vy. Levy, 108 N.Y.S. 
1107, 1110, 58 Misc. 174, 177. 


[a] Held to mean “stay of execu- 
tion.”—An oral direction by the 
judge, who when directing entry of 
judgment, added: “Ten days’ stay and 
thirty days to make a case” is gen- 
erally to ‘be regarded as meaning 
merely a stay of execution and held 
not to be a stay of “all proceedings” 
so as to affect plaintiff's right to en- 
ter the judgment and order and to 
serve notice of entry thereof. Gers- 
man’ v.. Levy, 108 N.Y.S. 1107, 1110; 
58 Misc. 174. 


10. Century D. [quot State 
Draney, 176 P. 767, 768, 57 Utah 14. 
(used as illustration of meaning of 
the noun) ]. 


11. See supra § 4. 
12. See cases infra this section. 


13. Gearin v. Fleckenstein, 173 P. 
569, 570, 89 Or. 146. 


14, Bouvier L. D. [quot Brown v. 


State Nat. Bank of Shawnee, 271 P. — 


8338, 834, 133 Okl. 173]. 


[a] “Moratorium” compared.— 
Brown v. State Nat. Bank of Shawnee, 
271 P. 833, 834, 133 Okl. 178. “Mora- 
torium? <41--Co)s-ps2i3. 


[b] “Stay of execution” compared. 


—Brown v. State Nat. Bank of Shaw- 


nee, 271 P. 838, 834, 133 Okl. 173, 


15. “Temporary junction” 
Injunctions §§ 2, 7. 7 gt 
16. Phillips v. Pullen, 16 A. 915, 


45 N.J.Eq. 157. 
32 C.J. p 1. 


f For later cases, developments anid changes in the law see Annotations, same title and section number, 


Goodcell v. Graham, 35 F.(2d). ~ 


Vv. 


See also Injunctions 
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ticular setting ;17 and in law,1® it generally!® means 
to restrain ;*° to stop, or more usually suspend, the 
progress of by judicial proceedings or executive 
mandate;*" to suspend by judicial proceedings ;?? 
and in this sense, it has been distinguished from 


“delay.’’23 


Phrases: “Orders to stay proceedings,”?4 “stays 
proceedings in the court below,”?® “stay the pro- 
ceeding,”** “to stay judgment,”?? “to stay proceed- 
ings at law,”?® “to stay proceedings upon a judg- 
ment,”?° and “to ‘stay’ the order or decree;’’®° also 
“collection of any part thereof was stayed,’3? 


17. Graham v. Goodcell, 51 S.Ct. 
186, 282 U.S. 409, 421, 75 L.Ed. 415; 
Rockland & Rockport Lime Corpora- 
tion v. Ham, 38 F.(2d) 239, 241. 


[a] Construed in statute.—‘‘There 
would be much force in the point 
[construction given in text] if the 
word could be taken out of its par- 
ticular setting. . . . [But in Rev- 
enue Act of 1928 § 611, (26 USCA § 
2611)] the word ‘stay’ cannot .. . 
be taken to be limited to a mandatory 
stay.” Graham v. Goodcell, 51 S.Ct. 
186, 282 ‘U.S. 409, 421, 75 LiEd. 415. 


18. Oak Worsted Mills v. U. S., 36 
F.(2d) 529, 535. 


19. Oak Worsted Mills v. U. S., 
supra. 
20. Webster New Int. D. [quot 


Goodecell v. Graham, 35 F.(2d) 586 
[aff 51 S.Ct. 186, 282 U.S. 409, 421, 75 
L.Ed. 415]. See William F. Taubel, 
Ine. v. Sturgess, 45 F.(2d) 2386, 238; 
38 F.(2d) 842, 
844; Sugarland Industries v. Bass, 
36 F.(2d) 375, 377; Pepsin Syrup Co. 
v. Schwaner, 35 F.(2d) 197, 199; 
Ot Sexe v. Rafferty, 34 F.(2d) 708, 


[a] In construing Revenue Act 
(1928) § 611 (26 USCA § 2611), gov- 
application of limitations 
where collection of tax was stayed 
the court said: (1) “A reasonable 


- view to take concerning the meaning 


of the word ‘stay’ is that it connotes 
a state of facts either under rules 
and regulations or under stipulations 
made pursuant thereto which would 
in effect restrain the collector from 
making collection pending the deci- 
sion of a claim.’”’ William F. Taubel, 
Ine. -v. Sturgess, 45 F.(2d) 236, 238. 
(2) “It [stayed] connotes some act on 
the part of the taxpayer which would 
morally or legally tie the hands of 
the Commissioner and prevent. col- 
lection of the tax.” U.S. v. Burden, 
Smith & Co., 38 F.(2d) 229, 230 [quot 
and foll Sugarland Industries v. Bass, 
36. F.(2d) 875, 377; Pepsin Syrup Co. 
v. Schwaner, 35 F.(2d) 197, 199, and 
eit Neuland -v. Bowers, 38 F.(2d) 842, 
844 (describing this as the more nar- 
row interpretation which covers only 
involuntary, compulsory and legal re- 


straifts); Cutcheon v. Rafferty, 34 
F.(2d) 708, 709 (where it is said: 
“The word ‘stayed’ connotes 


some act on the part of the taxpayer 
which would prevent the Commis- 
sioner from collecting the tax within 
the period of the statute of limita- 
tions), and dist Regla Coal Co. v. 
Powers, 37 F.(2d) 378, 375 (quot and 
foll Imhoff-Berg Silk Dyeing Co. v. 
U. S., 43 F.(2d) 836, 842)]. 


“Restrain” 54 C.J. p 732. 


21. Webster New Int. D. [quot 
Goodcell v. Graham, 35 F.(2d) 586 
[aff 51 S.Ct. 186, 282 U.S. 409, 421, 75 


L.Ed. 415]. 


22. Oak Worsted Mills v. U. S., 36 
F.(2d) 529, 535. 


! 


_ STAY—STEADY 


STAY OR.?® 


or spot.*® 
STEADY. 


23. William F. Taubel, Ine. v. 
Sturgess, 45 F.(2d) 236, 238; Sugar- 
land Industries v. Bass, 36 F.(2d) 375, 
377; Pepsin Syrup Co. v. Schwaner, 
385 F.(2d) 197, 199; U. S. v. Burden, 
Smith & Co., 33 F.(2d) 229, 230. 


[a] “Stay” and “delay.”—(1) ‘Are 
not synonymous.” William F. Tau- 
bel, Inc. v. Sturgess, 45 F.(2d) 236, 
238, (2) Held not interchangeable. 
Pepsin Syrup Co. vy. Schwaner, 35 F. 
(2a) 197, 199. 


[b] ‘“ ‘Stayed,’ in a legal sense, is 
not interchangeable with ‘delayed.’ ”’ 
U. S. v. Burden, Smith & Co., 33 F. 
(2d) 229, 230 [quot and foll Sugarland 
Industries v. Bass, 36 F.(2d) 875, 377; 
Pepsin Syrup Co. v. Schwaner, 35 F 


(2d) 197, 199, and dist Regla Coal Co. | 


v. Powers, 37 F.(2d) 373, 375 (quot 
and foll Imhoff-Berg Silk Dyeing Co. 
v. U. S., 43 F.(2d) 836, 842)]. 


24. Wallace v. Wallace, 13 Wis. 
224, 227. 
[a] Distinguished from ‘orders to 


extend time in which a particular act 
or proceeding in,an action is to take 
place.’ Wallace v. Wallace, 13 Wis. 
224, 227.7 


25. Dulin v. Pacific Wood & Coal 
Co., 33 P. 123, 98 Cal. 304, 306. 


26. Gearin v. Fleckenstein, 173 P. 
569, 570, 89 Or. 146. 


27. Standard D. [quot Goodcell v. 
Graham, 35 F.(2d) 586, 587 [aff 51 
ee 186, 282 U.S. 409, 421, 75 L.Ed. 
4 ae 


28. Lewton v. Hower, 18 Fla. 872, 
874; Phillips v. Pullen, 16 A. 915, 45 
N.J.Hq. 157. 


29. Mason, Gooch & Hoge Co, vy. 
Mechanics’ Lien & Trust Co., 82 S.W. 
290, 292, 118 Ky. 707. 


30. State v. Draney, 176 P. 767, 768, 
57 Utah 14. 


31. Graham v. Goodeell, 51 S.Ct. 
186, 282 U.S. 409, 414, 75 L.Ed. 415 
[aff 35 F.(2d) 586, 587]; William F. 
Taubel, Inc. v. Sturgess, 45 F.(2d) 236, 
237; Imbhoff-Berg Silk Dyeing Co. v. 
U2 S643) “PiC2d) 836.) 83:75 Danek 
Reeves Inc. v. Anderson, 43 F.(2d) 
679, 681; Neuland v. Bowers, 38 F. 
(2d) 842, 843; North American Cream- 
ery Co. v. Willcuts, 38 F, (2d) 483, 
485; Rockland & Rockport Lime Corp. 
v. Ham, 38 F.(2d) 239, 241; Regla 
Coal Co. v. Bowers, 37 F.(2d) 378, 
375;° Oak Worsted Mills v._'U. S., 36 
F.(2d) 529, 584: Sugarland Industries 
v. Bass, 86 F.(2d) 375, 376; Pepsin 
Syrup Co. v. Schwaner, 35 F.(2d) 197, 


198; Cutcheon v. Rafferty, 34 F.(2d) 
708, 709; U. S. v. Burden, Smith «& 


Co., 33 F.(2d) 229, 230 faff_ 32 F.(2d) 
830]; Huntley v. Gile, 32 F.(2d) 857, 
858. : 


[a] “Delayed in . . . collec- 
tion” distinguished.—“To say that 
the collector delayed in forcing col- 
lection is not synonymous with say- 
ing he was stayed against making col- 


[§ 1] A. As Adjective. 
firm in standing or position; regular; undeviat- 


[59 C.J.] 1221 


“judgment shall be stayed,”8? “stayed by injune- 
tion,”** “suits and proceedings . . . 
by stayed,’** and “temporarily stayed ;’35 
“order staying proceeding.”?¢ 


STAY LAWS.?7 


are here- 
also 


In Tennessee, a term used to des- 
ignate a surety for the payment of a judgment.?® 


STEAD. A term which originally meant place 


Constant; 


lection.” William F. Taubel, Inc. v. 
Sturgess, 45 F.(2d) 236, 238. 


[b] Former conflict in construing 
phrase.—“The decisions upon this 
question [construction of phrase as 
used in Revenue Act 1928 § 611 (26 
USCA § 2611)] are in conflict; some 
holding that Congress intended to 
use ‘stayed’ in the sense of a legal 
or compulsory stay, others holding 
that the word was used in its broad- 
er sense and covers both a legal and 
a voluntary stay.” North American 
Creamery Co. v. Willeuts, 38 F.(2d) 
483, 486 (where cases deciding ques- 
tion pro and con are listed). See Dan- 
iel Reeves, Inc. v. Anderson, 43 F.(2d) 
679, 681. 


[c] United States supreme court 
has now construed phrase broadly as 
including both a legal and a volun- 
tary stay. Graham v. Goodecell, 51 
S.Ct. 186, 282 U.S. 409, 421, 75 L.Hd. 
415 [aff Daniel Reeves, Ine. v. An- 
derson, 43 F.(2d) 679, 681; Regla 
Coal Co. v. Bowers, 37 F.(2d) 373, 
375; Oak Worsted Mills v. U. S., 36 
F.(2d) 529, 585; Goodcell v. Graham, 
35 E.(2d) 586, 587, and impliedly 
overr William F. Taubel, Ine. v. Stur- 
gess, 45 F.(2d) 236, 237; Sugarland 
Industries v. Bass, 36 F.(2d) 875, 
377; Pepsin Syrup Co. v. Schwaner, 
35 F.(2d) 197, 199; Cutcheon y. Raf- 
ferty, 34 F.(2d) 708, 709; U. S. 
Burden, Smith & Co., 33 F.(2d) 22 
230]. Construed to like effect Imhoff- 
Berg Silk Dyeing Co. v. U. S., 43 F. 
(2d) 886, 842; Neuland v. Bowers, 38 
F.(2d) 842, 843; North American 
Creamery Co. v. Willeuts, 38 F.(2d) 
483, 487; Rockland & Rockport Lime 
Corp. v. Ham, 38 F.(2d)°239, 241. 


32, State v. Draney, 176 P. 767, 768, 
57. Utah 14. 


33. Phillips v. Pullen, 16 A. 915, 
916, 45 N.J.Eq. 157. 

3. In re Schwarz, 14 F. 787, 788. 

35. Gearin v. Fleckenstein, 173 P. 
569, 570, 89 Or. 146. 


36. Wallace v. Wallace, 
224. 227, 


27. See Stay ante § 6. 


38. See also Principal and Surety 
DOV CJe Did “Stay “ante. 


39. Stockard v. Granberry, 3 Lea 
(Tenn.) 668, 678. 


Pt a see Principal and Surety 


Vv. 
9, 


13 Wis. 


40. McKeough v. McKeough, 37 A. 
275, 69 Vita 84, 37. 


[a] Now obsolete.—In discussing 
the meaning of the term “homestead” 
the court said: ‘‘This meaning is now 
obsolete, except as preserved in com- 
pound words.” McKeough v. Me- 
Keough, 37 A. 275, 69 Vt. 34, 37. 


“Homestead” see Homesteads §-1. 
“Place” 48 C.J. p 1211. 
“Spot” 58 C.J. p 1306. 
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ing.42 
_ Steady and permanent.*? 
nify stability and duration.*? 


Steady course. A term used in navigation; and 
it is said that a ship is on a “steady course,” not only 
when her heading does not change, but whenever 
her future positions are certainly ascertainable from 
her present position and movements; hence a steady 
course may involve many changes of heading, if 


they can be accurately foretold.** 
Steady motion.*® 


‘ Other phrases: “Steady and permanent employ- 
ment,”47 “ ‘steady and permanent’ work,”** “steady 
discharge,”’*® “steady employment,”°° and “steady 


work.’’>1 


[§ 2] B. As Verb. To hold or keep from shak- 


41. Webster New Int. D. 
42. “Permanent” 48 C.J. p 919. 


' 43. Pennsylvania Co. v. Dolan, 32 
N.E. 802, 805, 6 Ind.App. 109, 116, 51 
Am.S.R. 289. See Baranski v. Wilm- 
sen, 56 Pa.Super. 153, 165 [cit Cyc]. 


“Duration” 19 C.J. p 837. 


44. Commonwealth & Dominion 
Dine’ v..U..S., 20 F.(2d), 729, 731. See 
also Collision §§ 1, 55-60. 


45. “Motion” 42 C.J. p 456. 

46. Homer Brooke Glass Co. v. 
Hartford-Fairmont Co., 262 F. 427, 
431. 


47. See Permanent § 7 note 68 [b]. 
“<Employment” 20 C.J. p 1245. 


. 48. Baranski v. Wilmsen, 56 Pa. 
Super. 153, 164. 


49. Homer Brooke Glass Co. v. 
Hartford-Fairmont Co., 262 EF. 427, 
431. 


' 50. Baranski v. Wilmsen, 56 Pa.Su- 
per. 153, 165. 


fa] As not implying duration.— 
“The words ‘steady employment’ 
standing alone, do not naturally im- 
ply duration of employment at the 
will of the employee.’ Baranski v. 
‘Wilmsen, 56 Pa.Super. 153, 164, 165. 


51. Baranski v. WilmSen, supra. 
ie “‘Steady and permanent’ 
work” distinguished.—A promise 


“simply to give the plaintiff ‘steady 
work’ - was not the same in 
form or substance, as a promise to 
give him ‘steady and permanent’ 
work.” Baranski v. Wilmsen, 56 Pa. 
Super. 153, 164. 


52. Webster New Int. D. 


53. Rendlich v. Hammond Packing 
Co., 80 S.W. 683, 106 Mo.App. 717, 719. 


“Splitter” 58 C.J. p 1304. 


54. Peo. v. Lopez, 27 P. 427, 90 Cal, 
1569, 572. See Gardner v. State, 26 A. 
30, 55 N.J.Law 17, 24; Pearce v. State, 
(Okl1.) 248 P. 761, 762; Ritchie v. 
State, (OK1.Cr.) 287 P. 1110, 1112. 


[a] Not ambiguous.—‘‘Nor is there 
any ambiguity or uncertainty in the 
meaning of the word ‘steal’ in an in- 
adictment charging crime.. In many of 
our criminal statutes the word ‘steal,’ 
‘stealing’ or ‘stolen’ is used without 
being characterized or qualified by an 
adverb or adjective; and this 5 
extends back into colonial times.” 
‘Gardner v. State, 26 A. 30, 55 N.J.Law 


The words usually sig- 


The term means in respect of 
a fluid that the velocity at each point remains con- 
‘stant in magnitude and direction.*® 


STEADY—STEAL 


ing, reeling or falling; to make steady.*? 


Steadying board. An appliance in a packing plant 


to hold the hog in position while the splitter cleaves 


it in two.°? 


cation, in common, as well as in legal, parlance; 
and in its common, every-day use and general ac- 
ceptation, it is as well understood as any word in 
the English language.°*® 
word is said to be a clandestine,®’ concealed®® or 
secret®® taking,®°° a taking by stealth and conceal- 
ment;°! but.it has been said that, in its popular 


STEAL. [§ 1] A. In General. The word has a 
fixed and well-defined meaning,®* a uniform signifi- 


55 


The primary idea of the 


and broader or colloquial sense,®? it may signify any 


1. In General. 


17> 24. 


{[b] “Ordinarily needs no explana- 
rege one v. State, (Okl.) 243 P. 
61, 2. 


[ec] Definition in instructions not 
required.—(1) ‘‘Defendants also com- 
plain because the trial court failed to 
define the .word ‘steal’. . This 
word has a well-defined meaning and 
the instructions were sufficient with- 
out a definition of the word.” Ritchie 
Val wtate; (OKLGCr.) 287 ee 1tL0; Ate: 
(2) “The giving of such definition is 
unnecessary where it is not request- 


ed.” Pearce v. State, (Okl.) 243 P. 
761,762. 
55. 23 American & Eng. Encyec. of 


Law 555 [quot State v. Richmond, 128 
S.W. 744, 228 Mo. 362, 366; Goertz v. 
State, “(OK1-Cr))) . 233) 0 Re °768.5.16095 
Hughes v. Territory, 56 P. 708, 8 Okl. 
28, 31 (quot Cox v. Territory, 104 P. 
378, 379, 2 Okl.Cr. 668)]; State v. 
Perry, 126 S.W. 717, 94 Ark. 215; State 
v. Boyce, 44 S.W. 1043, 65 Ark. 82, 83; 
Peo. v. Tomlinson, 36 P. 506, 102 Cal. 
19, 24; Peo. v. Surace, 129 N.E. 504, 
506, 295 Ill. 604; Peo. v. Waltyn, 191 
Ill.App. 86, 91; State v. Chambers, 2 
Greene (Iowa) 308, 311; Daugherty 
v. Thomas, 140 N.W. 615, 617, 174 
Mich. 371, Ann.Cas.1915A 1168, 45 
L.R.A.N.S. 699 (adding: “when used 
in connection with personal _ prop- 
erty’); Alvarado v. State, (Okl.Cr.) 
261 P. 983, 985; Underwood vy. State, 
(Okl1.Cr.) 212 P.-.1010, 1011 [quot 
Ritchie v. State, (Okl.Cr.) 287 P. 1110, 
1112; Cope v. State, 213 P. 753, 23 Okl. 
Cr. 161 (quot Roach v. State, 214 P. 
568, 564, 23 Okl.Cr. 280)]. 


56. Peo. v. Lopez, 27 P. 427, 90 Cal. 
569, 572. See State v. Uhler, 156 N.W. 
220, 32 N.D. 488, 503; State v. Min- 
nick, 102 P. 605, 607, 54 Or. 86. 


fa] Understood by everybody.— 
When the word is used, “we are 
eihaee stating a fact in language 
that everybody, from the college pro- 
fessor to the common laborer ean un- 
derstand.” State v. Minnick, 102 P. 
605, 607, 54 Or. 86 [quot State v. Uhler, 
156 N.W. 220, 32 N.D. 483, 503]. 


57. “Clandestine” 11 C.J. p 827. 

58. “Concealed” see Conceal 12 C.J. 
p 375. 

59. “Secret” 56 C.J. p 1268. 

60. U.S. v. Stone, 8 F. 232, 247, 


61. Webster New Int. D. [quot 
ini v, State, 123 So. 231, 283, 220 Ala. 


wrongful and unlawful taking,®? of person,** or of 
property®® or wrongful conversion of the sam 

[§ 2] B. As Implying or Importing Larceny®’— 
In what is sometimes called its tech- 
nical sense,°* the words “steal,”’®® “stealing” wheth- 


Co 


‘ 


“Concealment” 12 C.J. p 375. 
“Stealth” post. 
62. See cases infra notes 63, 64. 


63. -U. S: v. Stone, 8 F. 232, 247; 
State v. Blake, 121 S.E. 488, 489, 95 
W.Va. 467. 


[a] As common and not technical 
word.—‘‘It is not a technical BPX: 
but a common word applied to almost 
any unlawful taking, without regard 


to exactness of use or _ technical 
terminology.” U. S. v. Stone, 8 F. 
232, 247. 

[b] Applied to open taking.—uU. S. 


v. Stone, 8 F. 232, 247. 
64. See infra this note. 


[a] Applied to persons.—(1) It 
means to abduct; kidnap. Century D. 
See Doss v. State, 123 So. 231, 233, 220 
Ala. 30 (kidnapping case); Davenport 
v. Com., 1 Leigh (28 Va.) 588, 592 
(prosecution for stealing and selling 
free person into slavery). (2) “It is 
argued that: stealing is a technical 
word, that it means a larceny, and 
that there cannot be a larceny except 
of the personal goods of another, and 
a free person is not property. It is 
true that the word is usually applied 
to the taking of property, but it is 
certainly competent for the legisla- 
ture to apply it to the felonious tak- 
ing of a free person, although the 
common law does not so apply it; and 
to the court it seems clear that it is 
the appropriate phrase.” Davenport 
v. Com., supra. 


[b] “Abduct” compared.—Doss vy. | 
‘State, 123 So. 231, 233, 220 Ala. 30.. 


Stealing a person: 
Abduction §1. _ 
Kidnapping 35 C.J. p 902. 
65. See infra § 2. " 


66. Buxton v. International In- 
cone. Co., 191 P. 84, 86, 47 Cal.App. 


67. Libel and Slander § 139 (use. 
of word or its derivatives as being 
actionable). i 


68. U. S. v. Stone, 8 F. 232, 248. 
Williams v. State, 15 Ala. 259, 262% 
Mooney v. State, 8 Ala. 328, 331; 
v. Tomlinson, 36 P. 506, 102 Cal. 19, 
24; State v. Blake, 121 S.H. 488, 489, 
95 W.Va. 467. 


69. Words of similar meaning: 
Rttoh 2b) Galop delawe 
“Hook” 30 C.J. p 458. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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er used as a verb or as a noun,”° “stole, and ates 
len”*? ordinarily imply or import larceny or theft,7? 
including the idea of asportation,’* and of felonious 


“Pilfer” 48 C.J. p 1181. 
“Plunder” 49 C.J, p 1036, 
Poeurloin?’ bi C.3. 7 101. 
“Rob” 54.C:J. p 850. 
“Swipe” [37 Cyc 658]. 
“Take” [87 Cyc 665]. 

70. Words of similar meaning: 
“Pilferage”’ 48 C.J. p 1181. 
“Taking” [87 Cyc 667]. 

“Theft? [38 Cyc 272]. 


: a See cases infra text and notes 
72. See infra § 3. 


73. U.S. v. Cohen, 274 F. 596, 597; 
Thompson v. U. S., 256 F. 616, 617; 
Perara-v. UsS., 221) F. 213, -216;- U.S. 


We ErOSper wt Ae N47 6) 4775 — Wa Sov, 
Stone, 8 F. 232, 247; State v. Perry, 
126 S.W. 717, 94 Ark.~215; State v. 


Boyce, 44 S.W. 1043, 65 Ark. 82, 83; 
Peo. v. Tomlinson, 36 P. 506, 102 Cal. 
19, 24; Peo. v. Urquidas, 31 P. 52, 96 
Cal. 239, 241; Granger v. New Jersey 
Ins. Co., 291 P. 698, 108 Cal.App. 290, 
296; Buxton v. International In- 
demnity Co., 191 P. 84, 87, 47 Cal.App. 
583; State v. Dredden, 41 A. 925, 15 
Del, 522; Addison v. State, (Fla.) 116 
So. 629; Fountain vy. State, (Fla.) 109 
So. 463, 464; Grooms vy. State, 96 So. 
296, 85 Fla. 413; Baldwin v. State, 
wo sor 220, 46 Fla. 115, 1173. Cason-v. 
State, 86 S.E. 644, 646, 16 Ga.App. 820; 
Peo. v. Surace, 129 N.E. 504, 506, 295 
Tll. 604; Peo. v. Waltyn, 191 I11.App. 86, 
90; Taylor v. Short, 40 Ind. 506, 511; 
Short v. Acton, 71 N.E. 505, 33 Ind. 
App. 361; State v. Banach, 186 N.W. 
430, 437, 193 Iowa 851; State v. 
Chambers, 2 Greene (Iowa) 308, 311; 
Templin v. Cornelius, 22 S.W.(2d) 421, 
232 Ky. 94, 95; Hudspeth v. Com., 
(Ky.) 241 S.W. 71, 72; State v. Parry, 
21 So. 30, 48 La.Ann. 14838, 1484; Com- 
monwealth v. Kozlowsky, 131 N.HE. 
207, 209, 238 Mass. 379; Common- 
wealth v. Farmer, 106 N.E. 150, 151, 
218 Mass. 507; Commonwealth v. 
King, 88 N.E. 454, 202 Mass. 379, 385; 
Commonwealth v. Kelley, 68 N.E. 346, 
184 Mass. 320, 323; Dunnell v. Fiske, 
11 Metc. (Mass.) 551, 554; Daugherty 
v. Thomas, 140 N.W. 615, 617, 174 
Mich. 371, 45 L.R.A.N.S. 699, Ann.Cas. 
1915A 1163; State v. Park, (Mo.) 16 
S.W.(2d) 30, 35; State v. Frost, (Mo.) 
289 S.W. 895, 897; State v. Weber, 
(Mo.) 188 S.W. 122, 128; State v. Rad- 
er, 171 S.W. 46, 262 Mo. 117, 127; State 
v. Richmond, 128 S.w. 744, 228 Mo. 
S02, 3605 State v. Dewitt, 53 S.W. 429, 
152 Mo. 76, 85; Gardner v. State, 26 
A. 80, 33, 55 N.J.Law 17, 24; Irving 
Trust Co. v. Leff, 171 N.E. 569, 571, 
253 N.Y. 359; Peo. v. Lammerts, 58 
N.B. 22, 164 N.Y. 137, 143; Coleman 
v. Playsted, 36 Barb. (N.Y.) 26, 28; 
State v. Uhler, 156 N.W. 220, 32 N.D. 


483, 502; State v. Tough, 96 N.W. 
1025, 12 N.D. 425, 434; Matthews v. 
State, 4 OhioSt. 539, 542; Pearce v. 


State, (Okl.) 243 P. 761, 762; Derri- 
saw v. State, (Okl.) 234 P. 230; Barbe 
vy. Territory, 86 P. 61, 62, 16 OKI. 562; 
Sullivan v. Territory, 58 42) 650, 8 Ok1. 
499, 1501; Hughes v. Terr.,,56 P. 708, 
8 Okl. 28, 31; Ritchie v. State, (Ok. 
‘Gr:) -287 -P: 1110, 1112; Alvarado v. 
State, (Ok1.Cr.) 261 P. 983, 985; Goertz 
ve State- (Okl.Cr:) 233 P. 768,769; 
Tracy v. State, 216 P. 941, 944, 24 Okl. 
Cr. 144; Roach v. State, 214 P. 568, 
564, 23 OK1.Cr. 280; Cope v. State, 213 
Bs 753, 23 OK1.Cr. 461; Underwood v. 
State, (Okl.Cr.) 212 PRP. 1010, 1011; 
Beck v. State, 166 P. 753, 14 Ok1.Cr. oF 
5; Sullivan v. State, 123 P. 569, 570, 
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t OKLECrISOl, to L0s. Cox veel erritony, 
104 P. 378, 380, 2 Okl.Cr. 668; State v. 
Minnick, 102 P. 605, 607, 54 Or. 86; 
State v. Lee Yan Yan, 10 Or. 365, 366; 
Alexander v. State, 12 Tex. 540, 542; 
Williams v. State, 12 Tex.App. 395, 
401; Flint v. Holman, 73 A. 585, 82 Vt. 
297, 299; Darling v. Clement, 37 A. 
779, 69 Vt. 292, 297: Davenport v. 
Com., 1 Leigh (28 Va.) 588, 592; State 
v. Smith, 71 P. 767, 31 Wash. 245, 248; 
State v. Blake, 121 S.H. 488, 489, 95 


W.Va. 467; Rex v. George, 35 N.S. 
42, 47. 
[a] “Implies a simple larceny.”?— 


Alexander v. State, 12 Tex. 540, 542 
[cit U. S. v. Stone, 8 F. 232, 248 (say- 
ing -<this:-Texas| «cases: iu. 6x- 
ceptional’’)]. 


[b] May be felony or misdemean- 
or.—‘‘The term ‘stealing’ as used in 
the statute [Acts 1908, c 29 § 9al, re- 
quiring that any person who shall 
willfully steal a dog listed as person- 
al property shall be punished as pro- 
vided by law for stealing other prop- 
erty], "may mean either larceny pun- 
ishable under Code, c 145 § 14, as a 
felony or misdemeanor, depending up- 
on the value of the property taken, 
or the unlawful taking of property. 
constituting a misdemeanor under 
chapter 145, § 27.’ State v. Blake, 
121 S.E. 488, 489, 95 W.Va. 467. 


“Larceny” see Larceny § 1. 
“Theft” [38 Cyc 272]. 


74. Grooms vy. State, 96 So. 296, 85 
Fla. 413; State v. Parry, 21 So. 30, 48 
La.Ann. 1483, 1484. See Peo. v. 
Surace, 129 N.E. 504, 507, 295 Ill. 604. 
But see Barnhart v. State, 56 N.E. 
212, 154 Ind. 177, 182; and cases supra 
note 73. 


[a] “ ‘Carry away,’ ‘lead away,’ 
‘drive away’ are probably unnecessary 
where the word ‘steal’ is employed, 
for it includes their meaning.” ' Bish- 
op Cr. Proc. (8rd ed) 698 [quot State 
v. Parry, 21 So. 30, 48 La.Ann. 1483]. 


[b] “he word ‘steal’ in an indict- 
ment: (1) Dispenses with the neces- 
sity of alleging that the goods were 
fraudulently taken and carried away.” 
Cason v. State, 86 S.H. 644, 646, 16 Ga. 
App. 820. (2) “Implies a carrying 
away; and, therefore, an indictment 
for larceny of a sheep, charging that 
the defendant did ‘feloniously steal, 
take and drive’ the Sheep, without 
stating that he drove or carried it 
‘away, sufficiently describes the of- 
fense.” State v. Mann, 25 OhioSt. 668. 
(3) “Implies not only a felonious tak- 
ing but a carrying away of the 
goods.’’ Cason v. State, supra. 


“Asportation” 5 C.J. p 607. 


“Carrying away” 10 C.J. p 1240 text 
and notes 23, 24. 


75. Perara v. U.S., 221 F. 2138, 216; 
Ure Sea “rospere 2 Ui ehin4 16,04 (es Ul 
Sek ivis SHOllyn ole es PL O8) Sd Peony. 
Tomlinson, 86 P. 506, 102 Cal. 19, 25; 
Peo. v. Lopez, 27 P. 427, 90 Cal. 569, 
573; State v. Fitzpatrick, 32 A. 1072, 
14 Del. 385, 387; Addison v. State, 
(Fla.) 116 So. 629; Fountain v. State, 
(Fla.) 109 So. 463, 464; Baldwin v. 
State, 35 So. 220, 231, 46 Fla. 115, silo 
Peo. v. Surace, 129 N.E. 504, 506, 295 
Ill. 604; Peo. v. Waltyn, 191 Il. "App. 
86, 91; ‘State v. Banoch, 186 N.W. 436, 
193 Iowa 851; Stewart v. Com., 230 
S.W. 950, 952, 191 Ky. 538, 541; State 
yv. Park; (Mo.) 16 S.W. (24) 30, 35; 
State v. Frost, (Mo.) 289 S.W. 895, 
897; State v. Weber, (Mo.) 188 S.W. 
122, 128; State v. Rader, 171 S.W. 46, 
262 Mo. 117, 127; State v. Dewitt, 53 
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intent;7® and, indeed, “stealing” frequently has beer 
said to be synonymous with “larceny” and “theft.”7¢ 
Moreover, the term may imply a criminal taking and! 


S.W. 429, 152 Mo. 76, 85; State v. 
Uhler, 156 N.W. 220, 32 N.D. 483, 502; 
Hughes v. Territory, 56 P. 708, 8 Okl, 
28, 31; Goertz v. State, (OkI.Cr.) 233 
P. 768, 769;- Cox v. Territory, 104 P. 
378, 380, 2 Okl.Cr. 668; State v. Min- 
nick, 102 P. 605, 607, 54 Or. 86; Sat= 
terfield v. Com., 52 S.E. 979, 105 Va: 
867, 870; State v. Smith, 71 P. 767, 3£ 
Wash. 245, 248. 


fa] “The natural and most ob- 
vious import of the word ‘steal’ ig 
that of felonious taking of property 
but it may be qualified by the 
context. ”  Dunnell v. Fiske, 11 Metce., 
(Mass.) 551, 554 [quot U. s. v. Stone, 
8 F. 232, 248; Gardner v. State, 26 A. 
30,55 N.J.Law 17, 24]. To same ef= 
fect Granger v. New Jersey Ins. Co,, 
291 P. 698, 108 Cal.App. 290, 296; State 
v. Rader, 171 S.W. 46, 262 Mo. 117; 
134; Darling v. Clement, 37 A. 779, 
69) Vite 29.2297. 


[ob] “Feloniously take and carry 
away” distinguished.—U. S. v. Jolly, 
Sige Oe detole 1 


“Felonious intent’ 33 C.J. p 169 text 
and notes 3-5, i 


76. Thompson v. U. S., 256 F. 616, 


617; Williams v. State, 15 Ala. 259, 
262; Peo. v. Tomlinson, 36 P. 506, 102 
Cal. 19, 25; Peo. v. Urquidas, 31 P. nae 


96. Cal. 239, 241; Peo. v. Lopez, 27 P. 
427, 90 Cal. 569, 573; Buxton v. Inter_ 
national Indemnity Co., 191 P. 84, 87, 
47 Cal.App. 583; State Vv. Dredden, 40 
A. 925; 15 Dely 6225 Peos x Waltyn, 
191 Tll.App. 86, 90; State v. Banoch. 
186 N.W. 436, 437, 193 Iowa 851; Lad- 
wig v. Heyer, 113 N.W. 767, 768, 136. 
Iowa 196, 200; State v. Chambers, 2 
Greene (Iowa) 308, 311; Hudspeth v. 
Com., (Ky.) 241 S.W. 71, 72; Com. vw 
Kelley, 68 N.E. 346, 184 Mass. 320, 
323; State v. Richmond, 128 S.W. 744, 
228 Mo. 362, 366; State v. Schatz, 71 
Mo. 502, 504; Cohoe v. State, 113 N.W. 
Dad, "Doar to Neb. 811; Barnes v. State, 
59 N.W. 125, 40 Neb. 545, 548; Sulli- 
van v. Territory, 58 P. 650, 8 OKI. 499, 
501; Hughes v. Territory, 56 P. 708, 
8 Okl. 28, 31; Underwood v. State, 
(OkK1.Cr.) 212 P. 1010, 1011; Crowelt 
v. State, 117 P. 883, 6 Okl.Cr. 148, 151; 
Cox vy. Territory, 104 P. 378, 379,.2 
Okl.Cr. 668; Mathews v. State, 36 
Tex. 675, 676; Hunt v. State, 229 S.W. 
869, 89 -Tex.Cr. 89, 93; Sparks “vu 
State, 174 S.W. 351, 352, 76 Tex.Cr- 
263; Sands v. State, 18 S.W. 86, 30 
Tex. App. 578, 580; Young v. State, 13 
Tex.App. 614, 615; Carr v. State, 9 Tex. 
App. 463, 464: Satterfield WA Com. 52 
S.E. 979, 105 Va. 867, 870: State v. 
Hair, 76 PL 731, 733, 35, Wash. 127, 102 
Am.S.R. 897; State v. Blake, 121 S.E. 
488, 489, 95 W.Va. 467; Rex v. George, 
35_ N.S. 42, 44; Reg. v. Lyons, 29 Ont. 
497, 506, 2 Can.Cr.Cas. 242, 250. 


“Stealing, when used as a noun is: 
equivalent to and. interchangeable 
with larceny, though less technical.’” 
Abbott L. D. [quot State v. Lee Yam 
Yan, 10 Or. 365, 366]. 


[a] At common law.—(1) Site 
must be conceded that under the com- 


mon law, the words ‘steal’ and ‘lar- 
ceny’ have been used interchange- 
ably.”’ Cox v. Territory, 104 P. 378, 


380, 2 Okl.Cr. 668. (2) “Stealing and’ 
larceny, it is sometimes said, have the 
same meaning at common law.’ 
Thompson y. U. S., 256 F. 616, 617 
(where numerous cases are cited ta@ 
support statement). 


[b] “Blackstone uses the words: 
. interchangeably.” Hughes v. 
Territory, 56 P. 708, 8 Okl. 28, 31. 


[ec] “Bouvier states that the term 
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carrying away or conversion not only by way of 
larceny,’?7 but also by way of burglary, embezzle- 
ment, false pretenses or robbery.7® Nevertheless the 
context, or circumstances, or both, may be such 


‘stealing’ has nearly the same mean- 
ing as ‘larceny.’’? Thompson vy. U. 
S., 256 F. 616, 617 (adding: “but does 
not specify in what the difference 
consists’); Mathews v. State, 36 Tex. 
675, 676, 


{d] As used in statute.—(1) “It 
has been held that the term ‘steal’, 
as used in a statute defining larceny, 
is sufficiently comprehensive to in- 
clude every element of larceny at 
common law.’ Barnes v. State, 59 
N.W. 125, 40 Neb. 545, 548 [cit State 
v. Chambers, 2 Greene (Iowa) 308, 
311,;and quot Cohoe v. State, 113 N.W. 
532,1/5338, 79 Neb... 811]; : Pen. -Code 
(1911) art. 1344 (formerly arts. 739, 
760) [quot Mathews v. State, 36 Tex. 
675, 676; Hunt v. State, 229 S.W. 869, 
89 Tex.Cr. 89, 93; Sparks v. State, 
74 Sw. 351, 352, 76 Tex.Cr. ‘263; 
Sands v. State, 18 S.W. 86, 30 Tex. 
App. 578, 580; Williams v. State, 12 
Tex.App. 395, 401; Carr v. State, 9 
Tex.App. 463, 464]. (2) “So, it would 
seem that with regard to theft of 
cattle, in particular. the code makes 
the words steal and stolen synony- 
mous in Signification with ‘theft.’” 
Carr v. State, supra. To same effect 
Sparks v. State, supra. (3) “Thekt 
or stealing is defined by § 305 [Crim. 
Code] to be the act of fraudulently 
ana without color of right taking 
t . . anything capable of being 
stolen.” Rex v. George, 35 N.S. 42, 44. 
See Reg. v. Lyons, 29 Ont. 497, 505, 2 
‘Can.Cr.Cas. 242, 250. 


77. See supra text and note 73 et 
seq. , 


78. Com. v. Kelley, 68 N.E. 346, 184 
Mass, 320, 323 [quot Com. v. King, 88 
N.E. 454, 202 Mass. 379, 385 (quot 
Thompson v. U. S., 256 F. 616, 617) ]. 
See Williams v. State, 15 Ala. 259, 262 
[cit U. S. v. Stone, 8 F. 282, 248]; 
Mooney v. State, 8 Ala. 328, 331; Cas- 
on v. State, 86 S.E. 644, 646, 16 Ga. 
App. 820; State v. Parry, 21 So. 30, 
48 La.Ann. 1483, 1484; State v. Mann, 
25 OhioSt. 668. See also Burglary 9 
C.J, p 1006; Embezzlement 20 C.J. 
p 405; False Personation 25 C.J. p 
576; False Pretenses 25 C.J. p 582; 
Post Office §§ 272-282 (stealing of 
mail matter and kindred offenses); 
Hai abies Stolen Goods § 1; Robbery 


[a] As importing embezzlement.— 
“Steal’ . - may be shown to im- 
port a charge of embezzlement.” 
Buxton v. International Indemnity 
Co., 191 P. 84, 87, 47 Cal.App. 583. 


{b] “Used interchangeably with 
‘rob’ which is defined . . . ‘to 
steal.’” U.S. v. Stone, 8 F, 232, 247. 


{c] As term of art.—(1) ‘Under 
this last statute, the word . . be- 
comes a term of art and includes the 
eriminal taking or conversion in ei- 
ther of the three ways above named.” 
Commonwealth v. Kelley, 68 N.B. 346, 
184 Mass. 320, 323 [quot Common- 
wealth v. King, 88 N.E. 454, 457, 202 
Mass. 379, 385 (quot Thompson vy. U. 
S., 256 F. 616, 617)]. To same effect 
Com. v. Farmer, 106 N.E. 150, 151, 218 
Mass. 507. (2) “The word ‘steal,’ as 
used in an indictment has, under the 
definition given in R. L. c 218, § 38, 
now G. L. c 277 § 39, became a term 
of art and includes the criminal tak- 
ing of personal property of another 
with intent to deprive the owner per- 
manently of the use of it.’”” Common- 
wealth v. Kozlowsky, 131 N.E. 207, 


STEAL 


“take,”80 


209, 238 Mass. 379. 


79. U.S. v. Stone) 8 F. 2382, 249; 
Barnhart v. State, 56 N.E. 212, 154 
Ind. 177, 182; Beams v. Beams, 129 
S.W.. 298, 299, 138 Ky. 818. 


[a] Effect of context.—(1) ‘If it 
were qualified by the context so as to 
show the article said to have been 
taken not to be the subject of lar- 
ceny, as apples from a tree, grass 
from the field, or coal from a mine, it 
might, in the absence of a statute dé- 
claring such act to be criminal 
(Burns’ Ann. St..1901, § 2017), be held 
to impute a trespass only, but to 
charge one with stealing coal from a 
house raises no such implication.” 
Short v. Acton, 71 N.E. 505, 33 Ind. 
App. 361 [cit Dunnell v. Fiske, 11 
Metc. (Mass.) 551, 554]. (2) “The 
word ‘steal’ can be shown, in the con- 
nection in which it is used, not to im- 
port larceny.” 26 American & Eng. 
Encye. of Law (2d ed) 770 [cit Bux- 
ton v. International Indemnity Co., 


191 P. 84, 87, 47 Cal.App. 583]. (3) 
“The. natural . import of the 
word ‘steal’ is that of . . larceny, 


but it may be qualified by the con- 
text.’”” Dunnell v. Fiske, supra [quot 
U=S.v. Stone, 8 F. 232, 248; Short v. 
Acton, supra; Gardner v. State, 26 
A. 30, 55 N.J.Law 17, 24]. To same 
effect Thompson v. U. S., 256 F. 616, 
617; U.S. v. Trosper, 127 F. 476, 477; 
WASH veTOllysce SFOS ich sais see ve 
Stone, 8 F. 232, 247; Barnhart v. 
State, 56 N.E. 212, 154 Ind. 177, 182; 
Derrisaw v. State, (Okl.) 234 P. 230; 
Sullivan v. Territory, 58 P. 650, 8 Okl. 
499, 501; Hughes v. Territory, 56 P. 
708, 8 OKl. 28, 31; Underwood v. State, 
(Ok1.Cr.). 212° P. 1010, 1011; Sullivan 
v. State, 123 P. 569, 570, 7 Okl.Cr. 307, 
310; Crowell v. State, 117 P. 883, 6 
Okl.Cr. 148, 151; Darling v. Clement, 
37 A. 779, 69 Vt. 292, 297 (substituting 
“meaning” for “import’) [quot Bux- 
ton v. International Indemnity Co., 
supra]. 


[b] “Colloquially, the word ‘steal’ 
is often used where no intimation of a 
crime is intended; as where one boy 
says of another that, while he was in 
the river bathing, the other boy stole 
his clothes and hid them, so that, 
when he came out, he had nothing to 
put on.” Beams v. Beams, 129 S.W. 
298, 299, 188 Ky. 818. ; 


{e] “In a popular usage ‘stealing’ 
is a wider term than larceny, inas- 
much as it may include unlawful ap- 
propriation of things which are not 
technically a subject of larceny.” 
Black L. D. [quot Buxton yv. Interna- 
tional Indemnity Co., 191 P. 84, 87, 47 
Cal.App. 583]. 


[d] “We often use it in a sense not 
synonymous with larceny, as when 
we speak of stealing a child, stealing 
a wife, stealing a thought, stealing 
land, stealing a literary composition 
earn like.” U.S. v. Stone, 8 F. 232, 


Te] “Larceny” distinguished.—Der- 
risaw v. State, (Okl.) 234 P. 230; Sul- 
livan v. State, 123 P, 569, 570, 7 Oki. 
Cr. 307, 310, 311. 


{f] At common law.—(1) ‘The 
word ‘steal’ is not the technical word 
to describe the common-law crime of 
larceny.” U.S. v. Jolly, 87 F. 108, 111 
[cit U;, S..v. Stone, 8! BF. 232;°247].. (2) 
“YT do not find the word ‘steal’ used in 
defining larceny in any of .the com- 
mon law authorities cited by Mr. 


that the term, as employed in a particular case, will 
not imply or import larceny or other kindred of- 
fense;7® also, “steal” has been distinguished from 


or ' - 


Bishop, or elsewhere from Lord Coke 
down.” U. S.-v. Stone, supra [cit 1 
& 2 BishopCr.L. §§ 566, 758; 2 Whar- 
tonCr.L. § 1750]. 


[zg] In particular statutes.—(1) 
“There is a distinction between a lar- 
ceny, which is purely a statutory of- 
fense, and a stealing, which is a com- 
mon-law offense.’ Derrisaw v. State, 
(Okl1.) 234 P. 230. (2) In a prosecu- 
tion for violation of Criminal Code § 
47 (Act March 4, 1909, ch. 321, 35 St. 
1097), the court said: ‘While it is not 
necessary in the instant case to in- 


quire into the exact difference which 


may exist between the word ‘steal’ 
and the word ‘larceny’ we may point 
out in passing that the word ‘steal’, 
as used in acts of Congress, is not 
always synonymous with the word 
‘larceny’.” 
616, 617. (3) “ ‘Larceny’, as used in 
this section [of burglary statute], 
is a much broader term than the word 
‘steal.’’”’ Sullivan v. State, 123 P. 569, 
570, 7 Okl.Cr. 307, 309. (4) “The Leg- 
islature has modified the meaning of 
the word ‘larceny’ as used in the 
erimes act.” Hughes v. Territory, 56 
P. 708, 8 Okl. 28, 33 [quot Sullivan v. 
Territory, 58 P. 650, 8 Okl. 499, 501; 
Sullivan v. State, 123 P. 569, 570, 7 
Okl.Cr. 307, 310; Crowell v. State, 117 
Pi 88353622 OK: Cry o:4 Sires (5) 
“Therefore, while ‘stealing’ and ‘lar- 
ceny’ at common law were synony- 
mous terms, our statute has given to 
the word ‘larceny’ a much broader 
meaning than it then had, while 
‘steal’ or ‘stealing’ has not been de- 
fined by our statutes, and must be 
construed according to its common- 
aw meaning.” 
supra [quot Sullivan v. Territory, su- 
pra; Underwood v. State, (Okl.Cr.) 
212 P. 1010, 1011; Sullivan’~. State, 
supra; Crowell v. State, supra]. (6) 
“Under our. statutory definition 

the word ‘stealing’ cannot be 


accepted as the equivalent of lar- 


ceny. Steal’is but one word in the 
definition, and it will not do to say 
that the remainder is mere surplus-. 
age. Steal does not even define all 
the verb action.’ Barnhart v. State, 
56 N.E. 212, 214, 154 Ind. 177, 182 [cit 
1 HaleP.C. p 513]. 


{h] In indictment for abstract: 


ing 
mail matter from the mails, in viola- | 


tion of Rev. St. § 5469, alleging that 


defendant did “steal” the package de- | 


scribed, ‘‘the word ‘steal’ . 
used .. to designate 
larceny.” 
127 F. 476, 477. 


{i] Canmot displace 


+> 1S Rote 
technical 


“take” and 


“carry away.’—"From the time when __ 


Latin was the language of the courts, 
the three verbs ‘steal,’ ‘take’ and ‘carry 
away’ (furatus fuit, cepit, et aspor- 
tavit) have been indissolubly con- 


joined, each as essential as the other. 


1 HaleP.C. 508. Though one animo 
furandi took the personal goods of 
another, if instead of carrying them 


away he put them down, he would not di 


be chargeable with larceny; and if 
that were the fulness of his intent in 
breaking and entering a dwelling, hi 
would not be chargeable with bur- 
glary.” Barnhart v. State, 56 N. 


212, 154 Ind. 177, 182. 
80. See cases infra this note. 
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Phrases: “Any person who shall willfully . . 
steal,”S1 “did attempt to steal one automobile,”S? 
“Sf any person shall steal,”’? “intent to steal,”’S4 
steal, abstract or remove,”’® “shall 
steal any stallion, mare, colt, ete.,”8° “steal or en- 
tice away a slave,”’S? “steal, take and carry away,”®® 
“unlawfully did steal,”®® “when you get ready to 
steal any more of my oats,’’®® “whoever shall : 
steal . . . property of the United States,” 
“whoever steals,”®? and “withhold and steal;”®? also 


COS ON ch eae atin 


22° Conn. 219; 229; 30 Am.D:. 611. (2) 
“We find no article in our code which 
gives the word ‘takes’ the same mean- 
ing as the words ‘steal’ or ‘stolen.’ ” 
Senn v. State, 229 S.W. 869, 89 Tex.Cr. 


[b] “Steal” and “take” distin- 
guished.—(1) ‘“‘To ‘steal’ tea, sugar or 
calico, is to commit a larceny. To 
‘take’ either of these articles, is not 
necessarily to commit a crime. It 


may mean nothing more than a tres- 


pass, and the taking might be entire- 
ly innocent.’ Coleman vy. Playsted, 36 
Barb. (N.Y.) 26, 28 [cit Louisville & 
N. R. Co. v. Malone, 76 So. 296, 297, 
200 Ala. 380]. (2) “A person may 
‘take’ without stealing, but he cannot 
‘steal, without taking.” Hunt v. State, 
229 S.W. 869, 89 Tex.Cr. 89, 94. ‘ 


{c] “Stealing” and “taking” not 
Synonymous.—In a slander’. suit 
against a railway on the ground that 
its servant charged plaintiff with 
stealing or taking, from the dining 
car, a pair of sugar tongs, the court 
said: “It cannot be said that the 
averments of ‘stealing’ and of ‘taking’ 
the sugar tongs from the dining car 
are one and the same.’ Louisville & 
N. R. Co. v. Malone, 76 So. 296, 297, 
200 Ala. 380. 


{[d] In criminal statutes.—‘‘To 
‘take’ a thing, within the meaning of 
the criminal statutes, it is necessary 
that the taker, at some particular 
moment, should have adverse, inde- 
pendent, absolute possession of it.” 
U. S. v. Cohen, 274 F. 596, 597. 


81. State v. Blake, 121 S.E. 488, 
489, 95 W.Va. 467. 


82. Com. v. Kozlowsky, 
207, 209, 238 Mass. 279. 


[a] Phrase held to allege owner- 
ship of another.—‘‘'The words of the 
indictment at bar, [text phrase] 
. . . in brief and simple form ex- 
press the meaning that the automo- 
bile was not the property of the de- 
fendant, but was the property of some 
third person whose name was_ not 
stated.’”’ Com. v. Kozlowsky, 131 N.E. 
207, 209, 238 Mass. 379. 


83. Hudspeth v. Com., 241 S.W. 71, 
72, 195 Kv. 4 [cit Cyc]; Cox v. Terri- 
tory, 104 P. 378, 379, 2 Okl.Cr. 668. 


[a] Phrase “imports a larceny at 
common law and must necessarily 
mean that the elements which go to 
make up a larceny must exist to con- 
stitute the offense of stealing.” Hud- 
speth v. Com., 241 S.W. 71,72, 195 Ky. 
4 [cit Cyc]. 


84. State v. Tough, 96 N.W. 1025, 
12 N.D. 425, 435; Matthews v. State, 
4 OhioSt. 539, 541; Alvarado v. State, 
(OK1.Cr.) 261 P. 983, 985; Sullivan v. 
State, 123 P. 569, 570, 7 Okl.Cr. 307, 
309; Mathews v. State, 36 Tex. 675, 
676. 

- $5. Perara v. U. S., 221 F. 213, 214. 


86. Sullivan v. Territory, 58 P. 650, 
8 Okl. 499, 500; Hughes v. Territory, 
56 P. 708, 8 Okl. 28, 33 [quot Crowell 
vy. State, 117 P. 883, 6 Okl.Cr. 148, 151 
(all cases construing statutory 
phrase) J. 


131 N.E. 
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Alexander v. State, 12 Tex. 540, 542. 


88. U.S. v. Britton, 2 S.Ct. 512, 107 
U.S. 655, 669, 27 L.Ed. 520 [quot U. S. 
v. Atkinson, 34 F. 316, 317 (both quot 
WU. S.yv.i Trosper, 9127 0H '476,°477).14 
State v. Perry, 126 S.W. 717, 94 Ark. 
215; State v. Fitzpatrick, 32 A. 1072, 
14 Del. 385, 387; Addison v. State, 
(Fla.) 116 So. 629; Fountain v. State, 
(Fla.) 109 So. 463, 464; Barnhart v. 
State, 56 N.E. 212, 154 Ind. 177, 182; 
Com. v. King, 88 N.E. 454, 202 Mass. 
379, 388; Com. v. Kelley, 68 N.E. 346, 
184 Mass. 320, 323; Green v. Com., 111 
Mass. 417, 418; State v. Rader, 171 
S.W. 46, 262 Mo. 117, 130; State v. 
Schatz, 71 Mo. 502, 504; Gardner v. 
State, 26 A. 30, 55 .N.J.Law 17, 24; 
Barbe v. Territory, 86 P. 61, 62, 16 
Okl. 562; Crowell v. State, 117 P. 883, 
6 Okl.Cr. 148, 149; Mathews v. State, 
386 Tex. 675, 676; Williams v. State, 
12 Tex.App. 395, 401; State v. Blake, 
121 S.E. 488, 489, 95 W.Va. 467; Rex v. 
George, 35 N.S. 42, 47. 


89. State v. Boyce, 44 S.W. 1043, 
65 Ark. 82, 84; Rex v. Theriault, 11 
Bic, als 118; Rex v. George, 35 N.S. 


- [a] Held to include: (1) All the 
elements sufficient to constitute lar- 
ceny. State v. Boyce, 44 S.W. 1043, 
65 Ark. 82, 84. (2) “Every thing nec- 
essary to constitute the offense of 
theft or stealing.” Rex v. George, 35 
N.S. 42, 46 


90. Ladwig v. Heyer, 113 N.W. 767, 
768, 136 Iowa 196, 200. 


[a] In slander action, a statement 
by one person to another in the pres- 
ence of others that ‘when you get 
ready to steal any more of my oats, 
let me know,” held to charge a theft. 
Ladwig v. Heyer, 113 N.W. 767, 768, 
136 Lowa 196, 200. 


91. Thompson v. U. S., 256 F. 616, 
617 (as used in Cr. Code § 47 [Comp. 
St. § 10214]). 


92. Green v. Com., 111 Mass. 417, 
419. 


[a] Held to require proof of as- 
portation.—‘“‘The language of the Gen. 
Stat., c 161, is ‘whoever steals,’ and 
this phrase is sufficient for all practi- 
cal purposes. No one misunderstands 
it. In order to find a defendant guilty 
under it, a taking and carrying away 
must be proved. So under this com- 
plaint it was no less necessary to 
prove a taking and carrying away 
than if those words had been inserted 
in the complaint.” Green v. Com., 111 
Mass. 417, 419. 

93. Peo. v. Lammerts, 58 N.E. 22, 
164 N.Y. 137, 143. 

94. Matthews v. State, 
539, 542. 

95. Grooms v. State, 96 So. 296, 85 
Fla. 418. 

96. Davenport v. Com., 1 Leigh (28 
Va.) 588, 593. 


4 OhioSt. 


97. U.S. v. Trosper, 127 F. 476, 477 
[quot U. S. v. Falkenhainer, 21 s 
624]. 

98;° Mooney v. State, 8 Ala. 328, 


[59 C.J.] 1225 


. | “actual stealing,”®* “felonious stealing,”9® “ ‘steal- 
-ing’ a free negro,”®*® “stealing a letter,”®? “stealing 
and earrying away,”°’ and “with the intention of 
and also 
goods,”! “stole my patterns to get up his castings 
windows 
“you stole my corn from the field,”* and 
“You stole my money.’’® 


[§ 3] 2. Stolen.® In conformity to the construc- 


“defendant 


‘stole’ certain 


from . . . [another’s] 


331. 


[a] “Inveigling and enticing’ 
compared.—In construing a statute 
providing that every person who 
should “inveigle, steal, carry, or en- 
tice away” any slave should be guilty 
of felony the court said: - ‘‘These are, 
then, all offenses of precisely the same 
grade, although there may be a slight 
distinction between the two classes of 
‘stealing and carrying away,’ and ‘in- 
veigling and enticing.’’’? Mooney vy. 
State, 8 Ala. 328, 331. 


99. Peo. v. Tomlinson, 36 P,. 506, 
102 Cal. 19, 25; Peo. v. Urquidas, 31 
P2562, 96)Cal. 239; 241, 


[a] “With intent tocommit .. . 
larceny” equivalent.—In a prosecu- 
tion for burglary, the court said: ‘If 
the defendant entered the barn ‘with 
the intention of stealing hay therein’, 
he entered ‘with intent to commit 
grand or petit larceny.’” Peo. v. 
Urquidas, 31 P. 52, 96 Cal. 239, 241 
[quot Peo. v. Tomlinson, 36 P. 506, 
102 -Cal.-19, 25). 


1. Com. v. Kelley, 68 N.E, 346, 184 
Mass. 320, 323. 


2. Dunnell v. 
(Mass.) 551, 555. 


[a] In slander action, it was held 
that the text phrase might or might 
not be an imputation of larceny and 
hence question should have been sub- 
mitted to jury. Dunnell v. Fiske, 11 
Metc. (Mass.) 551, 555. 


3. Wing v. Wing, 66 
Am.R. 548. 


[a] Held not to impute larceny.— 
wns v. Wing, 66 Me. 62, 64, 22 Am.R. 
548. 


4. Beams v. Beams, 129 S.W. 298, 
299, 188 Ky. 818. See Welsh v. Eakle, 
7 J.J.Marsh. (Ky.) 424 (where phrase 
uses “out of” instead of ‘“‘from’’). 


[a] As not necessarily imputing 
felony.—‘‘The words were susceptible 
of a two-fold meaning, one imputing 
a felony,:and the other amounting to 
a trespass only.” Welsh v. Hakle, 7 
J.J.Marsh. (Ky.) 424 [quot Beams v. 
Beams, 129 S.W. 298, 299, 138 Ky. 818 
(eit Cyc) ]. 


5. Taylor v. Short, 40 Ind. 506, 512; 
Beams v. Beams, 129 S.W. 298, 138 
Ky. 818. 


[a] Words held to import either 
embezzlement or larceny.—Taylor v. 
Short, 40 Ind. 506, 512 (in slander 
suit). 


6 Stolen goods or property: 


Advertising or taking reward for re- 
turn of see Compounding Felony § 
10. : 


Possession of as evidence of guilt see 
Burglary §§ 127, 128, 139, 140, 143— 
147; Criminal Law §§ 1026, 1449; 
Embezzlement § 80; Larceny §§ 
427-434, 477, 524-528, 563-568; Re- 
ceiving Stolen Goods §§ 67-71, 93; 
Robbery § 146. See also Possession 
49 C.J. p 1108 text and notes 41, 43, 
44, 47-51 and cross references there- 
under; Recent Possession 53 C.J. p 
546 text and notes 2-14 and ross 
references thereunder. 


Fiske, 11 Mete. 


Me. 62, 22 
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tion put upon “steal’’? “stolen” has been defined as 
meaning acquired by theft;* taken from another® 
substracted.11 
and usually does imply that a larceny or theft has 


and carried away;?° 


been committed.!? 


Phrases: 
ing the same to have been 
has stolen tea . . 


erty.”’17 


Receiving Stolen Goods 53 C.J, p 500. 


See also Post Office §§ 280-282 
(buying, concealing, possessing or 
receiving property stolen from 
mails). 


7. See supra § 2. 


8. Mathews v. State, 36 Tex. 675. 
676; Hunt v. State, 229 S.W. 869, 89 
Tex.Cr. 89, 93; Sparks v. State, 174 
S.W. 351, 352, 76 Tex.Cr. 263; Sands v. 
State, 18 S.W. 86, 30 Tex.App. 578, 
* 580; Williams v. State, 12° Tex.App. 


395, 401; ‘Carr: v. State, 9 Tex.App. 
463, 464. } 
{a] So construed in statute.—‘The 


word «. ‘stolen’ when used in this 
code in reference to the acquisition 
of property includes property ac- 
quired by theft.’ Texas Pen. Code 
(1911) Art 1344 (formerly arts. 739, 
760) [quot Mathews v. State, 36 Tex. 
675, 676; Hunt v. State, 229 S.W. 869, 
89 Tex.Cr. 89, 98; Sparks v. State, 174 
S.W. 351, 352; 76 Tex.Cr. 263; Sands v. 
18 S.W. 86, 30 Tex.App. 578, 
Williams v. State, 12 Tex.App. 
395, 401; \Carr v. State, 9 Tex.App. 
463, 464]. 


[b] “Theft” synonymous.—Sparks 
v. State, 174 S.W. 351, 352, 76 Tex.Cr, 
263; Carr v. State, 9 Tex.App. 463, 
464. 


9. State v. Park (Mo.) 16 S.W.(2d) 
30, 35. 


[a] Embodies whole idea.—In 
prosecution for receiving stolen prop- 
erty, the court said: ‘While the stat- 
ute uses the term ‘stolen from an- 
other,’ the word ‘stolen’ embodies the 
whole idea contained in such term. A 
person cannot steal any thing except 
from another.” State v. Park, (Mo.) 
16 S.W.(2d) 30, 35. 


10. State v. Hall, 66 N.W. 725, 97 
Iowa 400, 403; Reg. v. Hollingsworth, 
2 Can.Cr.Cas. 291, 294, 4 Terr.L. 168. 
See Samuel v. Princeton Const. Co., 
157 NvY.S. 135, 136. 


[a] In tenant’s action against land- 
lord for loss of trunk (1) an allega- 
tion of the complaint that the trunk 
was stolen held not an allegation of 
“some misfortune or accident not the 
fault of the bailee,”’ nor sufficient 
proof of such: loss by theft as might 
exonerate the landlord. Samuel v. 
Princeton Const. Co., 157 N.Y.S. 135, 
136. (2) “The word ‘stolen’ means 
nothing except to connote, the fact 
that somebody who was not entitled 
to the trunk took it.” Samuel. v. 
Princeton Const. Co., supra. 


11. U. S. v. Gatmaitan, 4 Philip- 
pine 265, 266. 


[a] In the Philippines, in a prose- 
ecution for theft, where it was con- 
tended that there was no proof that 
certain animals were substracted 
against the will of the owner, the 
court said: “The latter [owner] says 
in his statement that the carabaos 
were ‘stolen’ and that the defendant 
was the one who ‘stole the same.’ 
3 . He could not, indeed, express 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“Had stolen from the town,”’!? “know- 


and carried it away from 
there, home,”!® “stolen luggage,”?® and “stolen prop- 
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“Stolen” may 
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stolen, she 


in a more emphatic manner his want 
of consent to the substraction.” U.S. 
v. Gatmaitan, 4 Philippine 265, 266... 


12. State v. Mayer, 107 S.W. 1085, 
1086, 209 Mo. 391, 395. See Templin v. 
Cornelius, 22 S.W.(2d) 421, 232 Ky. 
94, 95; Beene v. Southern Casualty 
Cos, 20 Sos, S652 168 barr s0Tge3 098i; 
Miller vy. Newark Fire Ins. Co. of New 
Jersey,  (la-App.) 125 So. 250,. 151; 
Daugherty v. Thomas, 140 N.W. 615, 
616, 174 Mich. 371, 45 L.R.A.N.S.. 699, 
Ann.Cas.1915A 1163; Hirshman_ v. 
Beal, 11 Ont.W.N. 83, 84 [rev 10 Ont. 
W.N. 411). 


[a] Held to import larceny in ordi- 
nary and usual meaning. Templin v. 
Cornelius, 22 S.W.(2d) 421, 232 Ky. 
94, 95. 


[b] Limited to “taken with intent 
to steal.’—The word “stolen” as con- 
tained in Pub. Acts (1909) No. 318 § 
10, held limited to machines taken 
with intent to steal; and not to in- 
clude a taking in violation of Pub. 
Acts (1909) No. 33, making it a felony 
to take or use without authority an 
automobile belonging to another 
without intent to steal the same. 
Daugherty v. Thomas, 140 N.W. 615, 
616, 174 Mich. 371, 45 L.R.A.N.S. 699, 
Ann.Cas.1915A 1163. 


, [ce] Distinguished from: (1) Tak- 
en and carried away from the owner 
with the intent ‘‘to permanently de- 
prive the owner” of the uSe thereof, 
since the latter words may not neces- 
sarily mean that a crime has been 
committed. State v. Mayer, 107 S.W. 
1085, 1086, 209 Mo. 391, 395 (in in- 
formation for receiving stolen goods, 
knowing the ‘same to have been 
stolen). (2) Taken for use without 
consent of the owner. Hirshman vy. 
Beal, 11 Ont.W.N. 83, 84 [rev 10 Ont. 
W.N. 411]. (3) Taken or used with- 
out authority. Daugherty v. Thomas, 
140 N.W. 615, 616, 174 Mich. 371, 45 
L.R.A.N.S. 699, Ann.Cas.1915A 1163 
(applied to automobiles). 


[d] Car held “stolen” under theft 
policy.——Beene v. Southern Casualty 
Co., 121 So. 876, 168 La. 307, 308; Mil- 
ler v. Newark Fire Ins. Co. of New 
Jersey (La.App.) 125 So. 150, 151. 


[e] 
foreman of repair-shop after repair- 
ing car, properly took it out to test 
it; and, after having done so, made an 
expedition in it on his own business 
or pleasure, during which he negli- 
gently injured another, the car was 
held not to have been “stolen,” within 
the meaning of a statute absolvine 
the owner for the negligence of the 
driver where the car has been stolen. 
Hirshman v. Beal, 11 Ont.W.N. 83, 84 
[rev 10 Ont.W.N. 411]. 


13. Flint v. Holman, 78 A. 585, 82 
Vt. 297, 298. 


[a] Held transitively and not in- 
transitively used.—(1) In slander ac- 
tion where defendant charged that 
plaintiff “had stolen from the town,” 
and there was no prefatory averments 
or innuendo explaining the words 


STEALING.1 


STEALTH. A secret,1® concealed?® or clande- 
stine?! taking ;?? 
The meaning of the word as applied to larceny, is 
the taking of property secretly; and without the 
knowledge or consent of the owne 

Phrases: “By fraud and stealth,”?* “feloniously 
and by stealth,”??7 “force, intimidation, strategy, or 
stealth,”?* “steal and carry away by stealth,”?° “tak- 
ing by stealth,”?° and “taking was ‘felonious and 


Car held not “stolen.”—W here 


the act of stealing;?° theft.?* 


y.25 


“had stolen,” held they would be con- 
strued in accordance with their com- 
mon acceptation to import larceny, 
and were therefore slanderous per se. 
Flint v. Holman, 73 ‘A. 585, 82 Vt. 297, 
298. (2) To the suggestion that the 
words “might have been used in the 
sense of going away secretly, the 
court answered: “The question here 
is not whether the words are capable 
of being used in that sense, but 
whether the words in their ordinary 
sense import a larceny, and it is very 
clear that they do.” Flint v. Holman, 
supra. 


14 State v. Park, (Mo.) 16 S.W. 
(2d) 30, 35. See Trainer v. Rex, 4 
Austr.C.L.R. 126, 139 (substituting 
“it” for ‘the same” in text phrase). 


15. Coleman v. Playsted, 36 Barb. 
(N.Y.) 26, 28. 


[a] As imputing larceny.—In 
slander action based upon the utter- 
ing of the text phrase, the court said: 
“These words, as understood in their 
ordinary sense, impute a larceny, and 
are actionable per se.’’ Coleman v. 
Playsted, 36 Barb. (N.Y.) 26, 28. 


16. U.S. v. Cohen, 274 F. 596, 599. 


17. U.S. v. Cohen, supra; State v. 
Park, (Mo.) 16 S.W.(2d) 30, 35. See 
Trainer v. Rex, 4 Austr.C.L.R.. 126, 
132. 


18. See Steal ante. 
19. “Secret” 56 C.J. p 1268. 


20. “Concealed” 12 C.J. p 375 text 
and notes 65-67. 


21. “Clandestine” 11 C.J. p 827. 
22. U.S. v. Stone, 8 F. 232, 247. 


23. Webster D. [quot Cox v. Ter- 
ritory, 104 P. 378, 380, 2 Okl.Cr. 668]. 


“Stealing” ante. 


24. Webster D. [quot Cox v. Terri- 
tory, 104 P. 378, 380, 2 Okl.Cr. 668]. 


“Theft” [88 Cyc 272]. 


25. Flohr v. Territory, 78 P. 565, 
578, 14 Okl. 477. See State v. Chris- 
tensen, 190 N.W. 777, 780, 46 S.D. 61. 
See also Larceny §§ 1—4. 


26. Flohr v.. Territory, 78 P..565, 
578, 14 Okl. 477; State v. Christensen, 
190 N.W. 777, 780, 46 S.D. 61. 


27. Goertz v. State, (OKl.) 233 P. 
768, 769; Barbe v. Territory, 86 P. 
61, 62, 16 Okl. 562; Cope v. State, 213 
PTE, 28 Okli:Cr- 1 6iz 


28. Roman Catholic Church v. Fa- 
miliar, 11 Philippine 310, 312. 


29. Sullivan y. State, 128 P. 569, 
570, CORE Cre 80Yeeodal, 


30. State v. Christensen, 190 N.W. 
777, 780, 46 S.D. 61. 


[a] Held “taking by stealth.”— 
The taking of a horse in broad day- 
light from an open range under cir- 
cumstances precluding detection by 
the owner held a taking by “stealth’’ 
within Rev. Code (1919) § 4210. State 
NS eA 190 N.W. 777, 780, 46 


